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EXPLANATION 


T HK object m view in preparing* Corptis Juris Secundum has been two¬ 
fold: First, to provide a complete encyclopedic treatment of the whole 
body of the law, which means that it must be based upon all the reported 
cases; Second, to present each title of the law in form and content most suit¬ 
able as a means of practical reference for the Bench and Bar. 

Corpus Juris Secundum is therefor a complete restatement of the entire 
body of American Law. The clear-cut and exhaustive propositions compris¬ 
ing the text are supported by all the authorities from the earliest times to date. 
The supporting case citations, conspicuously set out in the notes, point to all 
decisions handed down since the publication of Corpus Juris. When the 
searcher may wish to consult earlier authorities, a specific reference to Corpus 
Juris makes available all cases back to 1658. 

• Each title is preceded by a complete section analysis, greatly simpli¬ 
fied to facilitate research. Where the scope of any section is such as to re¬ 
quire it, a more minute analysis is found thereunder in its appropriate place 
within the title (see Abatement and Revival, Section 112). The convenience 
of this method—an innovation in encyclopedic writing—^must immediately 
commend itself. 

A concise black-letter summary, indicative of its scope, precedes the 
full treatment or statement of the law under each section. These introduc¬ 
tory summaries, concise and free from interlineation of authorities, have 
proven of great convenience and value in legal research. 

An index is found in the back of each volume covering the titles con¬ 
tained therein, thus providing another convenient means of ready access to the 
text and notes. 

Corpus Juris Secundum is kept to date by means of annual cumula¬ 
tive pocket parts for each volume. This feature of supplementation which 
has proved so successful in modern digests and statutes conveniently, and 
with certainty, keeps each title constantly to date through current cases and 
new precedents. 

Corpus Juris Secundum represents the combined product of the highest 
editorial talent and manufacturing skill. Its many excellent editorial features 
are fittingly accompanied by corresponding innovations and improvements in 
mechanical arrangement, typography, and design, which the publisher believes 
will commend themselves to the profession as representing a new standard 
in legal publications. 

The Publishers 
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Ohio Cir.Ct. Ohio Circuit Court 

Ohio Oir.GtN.S. Ohio Circuit Court New Series 

Ohio Cir.Dec. Ohio Circuit Decisions 

Ohio Dee, 

(Reprint) Ohio Decisions (Reprint) 

Ohio P.Dec. Ohio Federal Decisions 

Ohio Ij.J. Ohio Law Journal 
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Q.B. 
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R.C.L. 
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R.I. 
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Ridg.P.O. 
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Rob. 

Rob. 

Robb Pat.Cas. 

Robert.App.Cas. 

Rob.EccL 

Robin.App.Oas. 

Rob.Win.Adm. 
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Rolls Ot.Rep. 
Rom.Oas. 

Root 

47 C, J.B.-b 
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Randolph (Ta.) 

Rapport’s Judiciaries d© Quebec Cour 
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Rawle (Pa.) 

Ruling Case Law 
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Redfield’s Surrogate (N.Y.) 

Redfield & Bigelow’s Leading Cases 
^(Eng.) 

Redfield’s Railway Cases (Eng.) 
Redfield’s Surrogate (N.Y.) 

Reeve’s English Law 
Reports (Eng.) 

English Reprint 
Cases temp. Pinch (Eng.) 

Lee’s Reports tempore Hardwicke 

Reports tempore Holt (English Cases 
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Wales) 

Revue Critique (Can.) 

Revue de Jurisprudence (Can.) 
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Ridgeway, Lapp <& Schoale (Ir.) 
Ridgeway’s Parliament Oases (Ir.) 
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Riley (S.C.) 

Ryan & Moody (Eng.) 

E. M. Charlton (Ga.) 
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Robinson (Va.) 

Robb’s Patent Oases (U.S.) 
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William Robinson’s Admiralty (Eng.) 
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RolJe’s Abridgment (Eng.) 
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Romfily’s Notes of Oases (Eng.) 
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R.&R. 

Russ. 

Russ.&C.Eq.Cas, 

Russ.Eq.Cas. 

Russ.&Geld. 

Russ.&M. 

Ry.&M. 


Salk. 

Sandf. 

Sandf.Ch. 

Sask.L. 

Saund. 

Saund.&O. 

Sau.&Sc. 

S.Austr.L. 

Sav. 

Sawy. 

Saxt. 


[i907]S.0. 

Scam. 

S.C.Eq. 
Sch.&Lef. 
[1907] S.C. (J.) 
Sc.Jur. 

S.C.L. 

Sc.L.Rep. 

Scot L.T. 

Scott 

Scott N.R. 
Scr.L.T. 
Sc.Sess.Cas. 
S.Ct. 

S.D. 

S.E. 

Searle & Sm. 
Sel.Cas.Ch, 

Seld. 

Selden 

Selw. 

Serg.&R. 

Sess.Cas. 

Shan. 

Shaw 

Shaw&D. 

Shaw Dec. 
Shaw, Dunl.&B. 
Shaw&M. 

Sheld. 

Shep.Abr. 

Sheph.Sel.Cas. 

Show. 

Show.P.0. 

Sid. 

Silv.A. 

Silv.Sup. 

Sim. 

Sim.N.S. 


Sim.&St. 

Skin. 

Smale&G. 

Smith 

Smith 

Smith&B. 

Smith K.B. 

Smith Lead.Cas. 

Smith Reg. 

Sm.&M. 

Sm.&M.Oh. 

Smythe 

Sneed 


Sp. 

Spinks 

Spinks 


Rose (Eng.) 

Ross’ Leading Cases (Eng.) 

Russell & Ryau Crown Cases (Eng.) 
Russell (Eng.) 

Russell’s & Chesley’s Equity Cases 
^(N.S.) 

Russell’s Equity Cases (N.S.) 

Russell & Geldert, Nova Scotia 
Russell & Mylne (Eng.) 

Ryan & Moody (Eng.) 

s 

Salkeld (Eng.) 

Sandford’s Superior Court (N.Y.) 
Sandford’s Chancery (N.Y.) 
Saskatchewan Law 
Saunders (Eng.) 

Saunders & Cole (Eng.) 

Sausse & Scully (Ir.) 

South Australia Law 
Savile (Eng.) 

Sawyer (U.S.) 

Saxton (N.J.) 

Sayer (Eng.) 

South Carolina 

Court of Session Cases (Sc.) 

Scammon (Ill.) 

South Carolina Equity 
Schoales & Lefroy (Ir.) 

Court of Justiciary Cases (Sc.) 
Scottish Jurist 
South Carolina Law 
Scottish Law Reporter 
Scot Law Times 
Scott (Eng.) 

Scott’s New Reports (Eng.) 

Scranton Law Times (Pa.) 

Scotch Court of Session Cases 
Supreme Court Reporter (U.S.) 

South Dakota 
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Seaiie & Smith (Eng.) 

Select Cases in Chancery (Eng.) 
Selden’s Notes (N.Y.) 

Selden (N.Y.) 

Selwyn’s Nisi Prius (Eng.) 

Sergeant & Rawle (Pa.) 

Court of Session Oases (Eng.) 
Shannon (Tenn.) 

Shaw (Sc.) 

Shaw & Dunlop (Sc.) 
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Shaw, Dunlop & Bell (Sc.) 

Shaw & MacLean (Sc.) 

Sheldon (N.Y.) 

Sheppard’s Abridgment 
Shepherd’s Select Oases (Ala.) 

Shower (Eng.) 

Shower’s Parliament Oases (Eng.) 
Siderfin (Eng.) 

Silvernail’s Appeals (N.Y.) 

Silvernail’s Supreme (N.Y.) 

Simons (Eng.) 

Simons New Series (Eng.) 

Simons & Stuart (Eng.) 

Skinner (Eng.) 

Smale & Giffard (Eng.) 

Smith (Ind.) 

Smith (N.H.) 

Smith & Batty (Ir.) 

Smith’s King's Bench (Eng.) 
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Smythe (Ir.) 

Sneed (Tenn.) 
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Tex.App. 
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T,U.P.Charlt. 

Turn.&R. 
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U.O.K.B. 
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Spottiswoode (Sc.) ^ 
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CORPUS JURIS 
SECUNDUM 

VOLUME FORTY-SEVEN 


IKTEEEST. 

As a IToiin 

A term which has been variously defined^ 
as meaning advantage, something good; also con¬ 
cern claim to advantage or benefit from a 
thing jS anything that is profitable or beneficial.^ In 
a somewhat diferent sense, the word has been held 
to mean right, titlealso, part; portion; some of the 
parts, but not all; a partial or undivided right; title 
to a shareparticipation; shareundefined share.S 

With reference to a suit or action “interest^’ has 
been defined as meaning the benefit which a person 
has in the matter about to be decided and which is 
in issue between the parties;^ such relation to the 
matter in issue as creates a liability to pecuniary 
loss or gain from the event of a suit;^o and, more 
specifically, a relation to the matter in controver¬ 
sy, or to the issue of the suit, in the nature of a 


prospective gain or loss, which actually does, or 
presumably might, create a bias or prejudice in the 
mind inclining the person to favor one side or the 
other.it 

Commercially, the terms ^finterest^^ and ^^princi- 
paF' are correlative; 12 and sometimes “interest” is 
used as synonymous with the plural, “interests.”!3 

Under some circumstances the term has been held 
equivalent to, or synonymous with, “bonus,”!^ «es- 
tate” see Estates § 1 b, “income” see 42 C.J.S. p 
534 note 25, “part,”i5 ^^property” see Estates § 1 b, 
and the C.J.S. title Property § 1, also 50 C.J. p 
730 note 21-p 732 note 57, “share,”16 and “title” see 
Estates § 1 b, and the C.J.S. title Property § 15, 
also 50 C.J. p 783 note 94. Under other circum¬ 
stances, it has been distinguished from “estate” see 
Estates § 1 b, “ownership” see Estates § 1 b note 


1 . N.C.—-Henderson Methodist Pro¬ 
testant Church V. Young", 40 S.E. 

693, 130 N.C. 8. 

33 C.J. p 261 note 3. 

Similarly expressed 

“Interest" is a term capable of 
diffei'ent meanings, according to the 
context in which it is used or the 
subject matter to which it is ap- 
plied.-^—Attorney-General v. Hey wood, 
19 Q.B.D. 826, 331. 

2. N.C.—Henderson Methodist Pro¬ 
testant Church V. Young, 40 S.E. 
691, 693, 130 N.C. 8. 

33 C.J. p 261 notes 3, 5. 

3. Pa.—Small's Estate, 11 Pa.Co. 1, 

7. 

■4. Cal.—Kyne v. Kyne, 100 P.2d 806, 
809, 88 Cal.App.2d 122. 
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Ind.—Pearson v. Pearson, 35 N.E. 

288, 289, 135 Ind. 377. 

33 C.J. p 261 notes 6, 9. 

5. Neb.—Baldrigo v. Plothow, 242 N. 
W. 414, 417, 123 Neb. 218. 

6. Pa.—Small’s Estate, 11 Pa.Co. 1, 

7. 

7. N.C.—Plenderson Methodist Pro¬ 
testant Church V. Young, 40 S.E. 
691, 693, 130 N.C. 8. 

33 C.J. p 261 notes 8, 10. 

Similarly expressed 

“Interest" is defined as including a 
share or participation in a thing.— 
Baldrige v. Flothow, 242 N.W. 414, 
417, 123 Neb. 218. 

8. N.J.—Class V. Strack, 96 A. 405, 
406, 85 N.J.Eq. 319. 

9. U.S.—Burton v, U. S., Mo., 26 
S.Ct 688, 705, 202 TJ.S. 344, 50 L.Ed. 
1057, 6 Ann.Cas. 362. 

1 


10. Mich.—Smedley v. Kirby, 79 N, 
■W. 187, 188, 120 Mich. 253. 

33 G.J. p 261 note 14 [a]. 

11. U.S.—Burton v. U. S., Mo., 26 S. 
Ct. 688, 705, 202 U.S. 344, 50 L. 
Ed. 1057, 6 Ann.Cas. 362. 

12. Cal.—Christian v. San Diego Su¬ 
per. Ct, 54 P. 518, 122 Cal. 117, 
119. 

Tex.—Allen v. Wright, Civ.App., 291 
S.W. 644, 645. 

13. N.Y.—Luce v. Dunham, 69 N.Y. 
36, 44. 

14. Eng.—Myers v. Elliott, 16 Q.B.D. 
526, 529. 

15. Ill.—Brooks v. Halane, 116 Ill. 
App. 383, 386. 

16. Ill.—Brooks V. Halane, supra. 
Miss. — Phillips v. Douglass, 53 Miss. 

176.' 
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50, and see Estates § 1 b, and the 

C.J.S. title Property § 15, also 50 C,J. p 783 note 5. 

Interest as compensation for the nse of money 
see the C.J.S. title Interest post; as damages see 
Damages § 51, and other references in the Index to 
this title sub verbo Interest; and interest, in a dif¬ 
ferent sense, as a disqualification see the C.J.S. ti¬ 
tles Grand Juries § 6 f, Judges §§ 78-81, also 33 
C.J. p 991 note 50-p 998 note 21, Juries §§ 211- 
216, also 35 C.J. p 313 note 30~p 317 note 88, and 
Witnesses §§ 121-128, also 70 C.J. p 195 note 24-p 
201 note 74. 

For use of the term in connection with the right, 
privilege, or necessity of a person to become a liti¬ 
gant in a suit or action see Equity § 135, Federal 
Courts § 123 and Parties § 1 et seq, also 47 C.J. 
p 16 notes 55—57. 

With reference to property see Estates §§ 1 b, 
2, 5, 19, 20, and the C.J.S. title Property §§ 1, 2, 
7, 8, also 50 C.J. p 730 note 21-p 733 note 82, p 738 
note 33-p 740 note 79, p 747 note 98-p 751 note 88, 
p 753 note 43-p 754 note 49, p 763 notes 23-29. 

For references to other particular applications 
see 33 C.J. p 261 note 17, p 262 note 62, and con¬ 
sult the Descriptive-Word Index sub verbo Inter¬ 
est. 

^Interest in landT In its natural and ordinary 


meaning, the phrase includes the entire right held 
in the land,IS equitable as well as legal, unless there 
is something to restrict the meaning.^® While a 
lien on land has been held to be an interest in the 
land,20 the phrase “interest in land,^^ as used in 
IDarticular statutes, has been held not to include 
liens or mortgage liens on the land.21 

In the following notes examples are cited of 
what the phrase has been held to include^^ and not 
to inelude.23 

“Interest in land” has been held to be of narrow¬ 
er compass than the phrase “interested in any way 
in land.”^^ 

“Interest in land” as property see the C.J.S. ti¬ 
tle Property § 2, also 50 C.J. p 738 note 33—p 739 
note 55. Use of the phrase in the statute of frauds 
see Frauds, Statute of §§ 68-137. 

'Interest in real estated A statui.ory phrase 
which has been held to include an attachment on 
land levied under a judgment lien,25 a contingent 
remainder,26 ownership of minerals underlying the 
surface,2'^ occupation of a mining claim with struc¬ 
ture annexed to the soilj^s and not to include an 
inchoate dower right.29 

Joint interest. Such interest as is acquired at 
the same time and by the same 


17. Eng.—Lapish v. Braithwaite, 93 

1123, 1126. 

18. XJ.S.—Dickson v. Wildman, Ala., 
183 F. 398, 402, 105 C.C.A. 618. 

19. Eng.—'Williams v. Papworth, 
[1900] A.a 563, 568. 

20. Ky.—Due v. Bankhart, 152 S.W. 
786, 788, 151 Ky. 624. 

21. Fla.—Garrett v. Fernauld, 67 So. 
671, 672, 63 Fla. 434. 

Miss.—^Adams v. Colonial & United 
States Mortgage Co., 34 So. 4S2, 
529, 82 Miss. 263, 100 Am.S.K. 633, 
17 L.R.A.,N.S.. 138. 

W.'Va,—Morrison v. Clarksburg Coal 
& Coke Co., 43 S.E. 102, 106, 52 W. 
Va. 331. 

22. Held to include 

(1) An easement.—Indianapolis 

Southern R. Co. v. Wycoff, 95 N.B. 
442, 443, 51 Ind.App. 159. 

(2) An easement of a right of way. 
—Dahlberg v. Haeberle, 59 A. 92, 93, 
71 N.J.Law 514—Butterworth-Judson 
Co. V, Central R. Co. of New Jer¬ 
sey, 66 A. 198, 199, 72 N.J.Eq. 668. 

(3) A ground rent.—McCammon v. 
Cooper, 69 N.E. 658, 659, 69 Ohio St. 
366. 

(4) An inchoate right of dower.— 
Madigan v. Walsh, 22 Wis. 601, 604. 

(5) An interest in the oil, gas, and 


minerals In and under a tract of 
land. 

Ill.—Ohio Oil Co. V. Wright, 63 N.E. 

2d 966, 969, 386 Ill. 206. 

Tex.—McLean v. State, Civ.App., 181 
S.W.2d 725, 726—MacDonald v. Pol- 
lett, Civ.App., 175 S.W.2d 671, 675 
—Crabb v. Bell, Civ.App., 220 S.W. 
623, 624. 

(6) A leasehold for a term of 
years.—Moeller v. Gormley, 87 P. 607, 
508, 44 Wash. 465. 

(7) A railroad right of way.— 
Stuart V. Colorado Eastern R. Co., 
156 P. 152, 155, 61 Colo. 58. 

(8) Sale of standing timber.—Gal¬ 
loway-Pease Co. V. Sabin, 172 S.W. 
292, 293, 130 Tenn. 575. 

(9) Sale of trees with the right to 
use the soil for further growth and 
profit.—Goodnough Mercantile & 
Stock Co. V. Galloway, D.C.Or., 171 
P. 940, 951. 

Other cases construing or applying 
the phrase are set out in 33 C.J. p 
363 note 98. 

23. Held mot to include 

(1) An inchoate dower right.— 
Brannock v. Magoon, 116 S.W. 600, 
503, 216 Mo. 722. 

(2) A railway debenture.—^Attroo 
V. Hawe, 9 Ch.D. 337, 361, 

(3) Shares in a mine worked on the 
cost book principle. — l^owoU v. Jes- 

2 


sopp, 18 C.B. 336, 354, 86 RC.L. 335, 
139 Reprint 1400. 

Other cases construing or njiplying 
the phrase are set out in 33 C.J. 
p 363 nolo 98. 

24. Ont.—In re Clagslono, 28 Ont. 
409, 410. 

25. N.C.—Cro(>knlL v. P>ray, 66 S.E. 
666, 667, 151 N.C. 615. 

26. Mo.—McFarland v. Pi shop, 222 
S.W. 143, 147, 282 Mo. 534. 

27. Iowa.—Polk County v. Basham, 
Iowa, 12 N.W.2d 157, 160, 234 Towa 
225. 

28. Colo.—Roseville Alta Mining Co. 

V. Iowa Gulch Mining Co., 24 P. 
920, 921, 15 Colo. 29, 22 Am.S.R. 
373. 

29. Mo.— Brannock v. M a goon, 116 S. 

W. 500, 502, 216 Mo. 722. 

30. Cal.—Deniga.n v. Sa.n EnirndMiu)' 
Sav. Union, 59 P. 390, 392, 127 C^al. 
142, 78 Am.S.R. 35. 

Statutory defluitioii 
‘*A joint inteniHt is one owned by 
several persons in equal shanss, iiy a. 
title created by a single will or traaiw- 
for, when expressly dtmbirmi tn tlm 
will or transfer to i><‘ a Joint tenan" 
cy, or when granted or d<‘vised to ex¬ 
ecutors or trustei'f] as Joint temuits.'^ 
— In re Harris, 147 r. 967, 968, 169 
Cal. 725—33 C.J, p 263 nolo 66 [a]. 
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The phrase has been distinguished from ^^common 
interest.”31 specific applications see the C.J. 

S. titles Husband and Wife §§ 31-35, and Joint 
Tenancy § 1, also 33 C.J. p 903 note 28-p 904 note 
44. 

''Public interest^ Something in which the pub¬ 
lic, the community at large, has some pecuniary in¬ 
terest, or some interest by which their legal rights 
or liabilities are affected, as distinguished from the 
interests of the particular localities, which may be 
affected by the matters in question.32 

The phrase has been compared with, or distin¬ 


guished from, ^^mere curiosity”33 and ^^public 
use.”34 

For particular applications of the phrase '^public 
interest” elsewhere discussed see such C.J.S. titles 
as Amicus Curi^ § 2 a note 11 j Appeal and Error 
§§ 242 notes 5—10, 431 note 49, 519, 1314 b note 60, 
§§ 1350 note 70, 1455 note 21, 1801 note 97, 1852 
note 95; Contracts §§ 211-271, 398 note 21; Evi¬ 
dence §§ 233-237; Injunctions §§ 123-129; and 
Libel and Slander § 110, also 36 C.J. p 1263 notes 
20-26. 

Other phrases employing the word are listed in 
the note.35 Still other phrases as to which more 


31. Ga.—Sankey v. Columbus Iron 
Works, 44 Ga. 228, 235. 

32. Okl.—State ex rel. Glenn v. 
Crockett, 206 P. 816, 817, 86 Okl. 
124. 

Common meaning of phrase “affected 
with a public interest” see 2 C.J.S. 
p 919 note 8. 

Keld to include 

(1) The business conducted by a 
board of trade.—Board of Trade of 
City of Chicago v. Olsen, Ill., 43 S. 
Ct, 470. 478. 262 U.S. 1. 

(2) The coal mining industry.— 
People, by Keyes, Atty. Gen. v. Unit¬ 
ed Mine Workers of America, Dist. 
15, 201 P. 54, 55, 70 Colo. 269, 

(3) The contracting for labor be¬ 
tween private individuals, where the 
health and safety of employees, the 
conditions under which they work, 
or their freedom from oppression are 
involved.—^West Coast Hotel Co. v. 
Parrish, Wash, 57 S Ct. 578, 582 et 
seq., 300 US. 379, SI L Ed. 703, lOS 
A.L R. 1330, overruling Adkins v. 
Children's Hospital of District of Co¬ 
lumbia, D. C., 43 set. 394, 397. 261 
U.S. 525, 67 L.Ed. 785, 24 A.U.R. 1238. 

(4) The use of property, as, for 
example, a gram elevator or store¬ 
house, in a manner to make it of 
public consequence, affecting the com¬ 
munity at large.—Munn v. Illinois, 
Ill., 94 U.S. 113, 126, 24 L Ed. 77. 

(5) The whole business of the' 
court, civil and criminal, as distin¬ 
guished from matters in which the 
state may appear as a party litigant, 
or may have a special interest.— 
Uawrason v. Swarta, Cl So. 554, 555, 
132 La. 5n, 

33. More than curiosity 

We understand “public interest” 
to mean more than a mere curiosity. 
—Slate ex rel. Glenn v. Crockett, 206 
P. 816, 817, 86 Okl. 124. 

34. Distinction stated 

(1) It has been held not synony¬ 
mous with “public use.” 

Md.—Arnsperger v. Crawford, 61 A. 
413, 415. 101 Md 247, 70 L.R.A. 
497. 


N.Y.—Smith V. Smythe, 90 N.E. 1121, 
1123, 197 H.T. 457, 35 L.R.A.,N.S., 
524. 

Wash.—State ex rel. Weyerhaeuser 
Timber Co. v. Superior Court for 
Snohomish County, 127 P. 591, 593, 
71 Wash. 84—Neitzel v. Spokane 
International Ry. Co., 117 P. 864, 
869, 65 Wash, 100, 36 L.R.A.,N.S.. 
522. 

W.Va.—Charleston Natural Gas Co. v. 
Low, 44 S.E. 410, 412, 52 W.Va. 662. 

(2) There are many enterprises 
which are in a sense of public inter¬ 
est, which are not devoted to public 
use. Public interest is nevertheless 
a necessary concomitant of public 
use.—State ex rel. Weyerhaeuser 
Timber Co. v. Superior Court for 
Snohomish County, supra. 

35. Phrases construed 

(1) “Absolute interest” see 1 C.J. 
S. p 375 note 76 and in Pocket Parts. 

(2) “As shall best serve the ‘inter¬ 
ests’ of his estate.”—Luce v. Dun¬ 
ham, 69 NY. 36, 44. 

(3) Attorney’s legal interest in 
cause of action or claim from contin¬ 
gent fee contract see Attorney & Cli¬ 
ent § 187 b (2). 

(4) “Common interest” construed 
see 15 C.J.S. p 593 note 6, and dis¬ 
tinguished from “joint interest” see 
supra note 31. 

(5) “Conveyance or transfer of any 
interest in land,” as not including an 
assignment or transfer of the lien 
created by a mortgag-e thereof.— 
Garrett v. Pernauld, 67 So. 671, 672, 
63 Fla. 434. 

(6) “Estate or interest,” when used 
as descriptive of dower rights, com¬ 
prehends an inchoate right of dower 
unless a contrary intent in some way 
IS made apparent.—Class v. Strack, 96 
A. 405, 406, 85 N.J.Eq. 319. 

(7) “Estate or interest m lands" 
IS broad enough to include the right 
to an easement therein.—Oates v. 
Town of Headland, 45 So. 910, 911, 
154 Ala. 503. 

(8) “Future interest or interests” 
jsee 37 C.J.S. p 1418 note 56 (8). 
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(9) “Insurable interest” see Insur¬ 
ance §§ 175-222. 

(10) “Interest in confiscated lands 

. . . by debt,” as meaning an in¬ 

terest held as security for money.— 
Owings V. Norwood, Md., 5 Cranch, U. 
S., 344, 347, 3 L.Ed. 120. 

(11) “Interest in fee,” as includ¬ 
ing the grant in fee of the right to 
bring water through pipes across the 
land of one for the benefit of anoth¬ 
er.—Nellis V. Munson, 15 N.E. 739, 
741, 108 N.Y. 453. 

(12) “Interest in or concerning 
lands,” as including a leasehold es¬ 
tate.—Taylor v. Marshall, 99 N.E. 
638, 639, 255 Ill. 545. 

(13) “Interest m real property,” 
as including every estate and inter¬ 
est, freehold or chattel, legal or equi¬ 
table, present or future, vested or 
contingent.—Fifth Ave. Bldg. Co. v. 
Kernochan, 117 N.E. 679, 581, 221 N.Y. 
370. 

(14) “Interest in the property,” as 
including any right in or to the 
property dependent on a contingen¬ 
cy.—-Ward V. Meredith, 173 N.W. 246, 
251. 186 Iowa 1108. 

(15) “Interests of said drainage 
district,” as meaning the public in¬ 
terest of the district, and not the 
private advantage to be gained by 
any property owner.—State v. Han¬ 
son, 115 N.W. 294, 297, 80 Neb. 724. 

(16) “Legal interest” see Interest 

§ 1 . 

(17) “Legal or equitable estate or 
interest” see Estates § 6 notes 38- 
48. 

(18) “Party in interest” compared 
with and distinguished from “ ‘par¬ 
ty’ or ‘person’ aggrieved” see 3 C.J.S. 
p 351 note 62. 

(19) “Proprietary interest,” de¬ 
scribed as an unusual expression sig¬ 
nifying simply “interest as an own¬ 
er” or “legal right or title.”—Cooney 
V. Sheppard, 23 Ont.App. 4, 6. 

(20) “Vested, executory, or contin¬ 
gent interest” see Estates | 6 notes 
29-37. 
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recent adjudications have not been found see 33 
C.J. p 263 note 73-p 265 note 55. 

As a Verb 

-Present Tense. To affect; to be of advantage 

or importance to; to concern; also to cause to take 
a personal concern or share; to engage the atten¬ 
tion of; to excite concern in; to induce to partici¬ 
pate; to stimulate to feeling or action with regard 
to something.S^ 

-^Interested. The preterit or past participle of 

the verb “interest,” defined as ha^nng an interest; 
having a share or concern in some project or af¬ 
fair; having emotion or passion excited; having 
the attention engaged; involved; liable to be af¬ 
fected or prejudiced.^'^ It has been said that the 
word must receive a reasonable construction, in¬ 
volving only a direct, substantial interest,^8 usu¬ 
ally a pecuniary interest,^^ and that it may import 
control of the parties over the subject matter.^*^ 

“Interested” has been coinpaicd with “engaged” 
see 30 C.J.S. p 247 note 74. 

'‘Person interested^ Defined generally as one 
having an interest.^^ The phrase has been com¬ 
bined with other words to form other phrases v^hieh 
are set out in the iiote.^^ 


Specifically, the phrase has been used in partic- 
ular statutes and there defined as meaning every 
person entitled, either absolutely or contingently,, 
to share in the estate or the proceeds thereof, or 
in the fund, as husband, wife, legatee, next of kin, 
heir, devisee, assignee, grantee, or otherwise except 
as a ereditor.43 Other similar statucory phrases, 
such as “any person interested,” “a person inter¬ 
ested in a will or codicil,” and “other interested’ 
persons,” have been construed to mean any person 
who has such a direct, immediate, and legally as¬ 
certained pecuniary interest in the devolution of 
an estate as would be impaired or defeated by the 
probate of the will, or be benefited by the setting 
aside of the will, and to include persons other than 
devisees, legatees, heirs, executors, and administra¬ 
tors of the testaior;^^ also the phrase “other per¬ 
son interested in any estate,” has been constiucd as 
meaning a person who has an interest in tlie dis¬ 
tribution of the estate, or who has a right to par¬ 
ticipate in such distribution, sucli us an heir, or 
one who is made a legatee by will, or the guardian 
or curator of one of the heirs of the estate, or any 
other person who may be entitled to a distributive 
share of the estateand as specifically including 
various persons. 


(21) “Vested interest^ contrasted 
with or distinguished from “expect¬ 
ancy'^ see 35 C.J.S. p 204 note 42. 
Phrases nsiiLg' the noun adjeotively 

(1) “Interest certificates" see Cor¬ 
porations § 219. 

(2) “Interest coupons" see Bonds 
§ 65, and other references in the De¬ 
scriptive-Word Index sub verbo In¬ 
terest Coupons. 

(3) “Interest policy” see Insurance 
§ 33. 

3S. Century D. 

37. Webster New Int. D. 

38. U.S.—Burton v. U. S.. Mo., 26 
S.Ct 68S, 704, 202 U.S. 344, 60 L. 
Ed. 1057, 6 Ann.Cas. 3 62. 

Ill.—Taylor v. Normal Highway 
Commissioners, 88 Ill, 526, 527. 

39. U.S.—Burton v. U. S., Mo., 26 S. 
Ct. 688. 704, 202 U.S. 344, 50 L. 
Ed. 1057, 6 Ann.Cas. 362. 

Ill—Taylor v. Normal Highway Com¬ 
missioners, SS Ill. 526, 527. 

Vt.—State V. Sutton, 52 A. 116, 74 
Vt. 12. 

40. U S.~Atchison, T. & S. F. Ry. 
Co, V. Phillips, CaL, 176 F. 663, 667, 
100 C.C.A. 215. 

41. Pa.—Mitchell v. Berlin Town¬ 
ship, 28 Pa.Dist. 903, 904. 

33 C.J. p 266 note 79 [ap 

42. Phrases construed 

(1) “Any person interested."— 
Sears v. Stineheitcr, 105 N.E. 1047, 
104S, 89 Ohio St. 163—33 C.J. p 266 
note 79 [cj. 


(2) “Any person or persons inter¬ 
ested in the decision ”—Sampson v 
Commissioners of Highways of 
Chestnut Township, 115 Ill.App. 443, 
450. 

(3) “Person claiming to be inter¬ 
ested m the estate of a decedent,” 
held to include one contingently en¬ 
titled to share in the estate or pro¬ 
ceeds 1 hereof—In re Hardy, 110 N.E. 
257, 259. 216 N.Y. 132~Tn re Gow- 
dey's Will, 213 N.Y.S. 511, 512, 215 
App.Div. 369. 

{ 

(4) “Person contingently interest¬ 
ed," in its legal sense, defined as a 
person who has an interc.st depend¬ 
ent on the happening of some defined 
contingency, as distinguished from a 
person who may become interested on 
the happening of some possible, but 
uncertain, event.—^Woodruff v. Wood¬ 
ruff, 3 Dem.Sur., N.Y., 505, 510. 

(5) “Person directly interested." 

U.S.—Cordingly v. Kennedy, Colo., 

239 P, 645, 651, 152 C.C.A. 479. 
Colo.—Popejoy v. Balir, 176 P. 947, 

948, 67 Colo. 385. 

Utah.—Rasmussen v. Sevier Valley 

Canal Co., 121 P. 741, 745, 40 Utah 

371. 

(6) “ ‘Person interested' in a de¬ 
cree" is one who has some legal 
right, or is under some legal liability, 
that may be enlarged or diminished 
by the decree.—In re Clark's Estate, 
64 A. 231, 232, 79 Vt. 62, 118 Am.S.R. 
938. 


(7) “Person inlerestod in the 
irusl," as including the holder of a 
coupon, Iransferrc'd or pledged sep¬ 
arately from the bond—Common¬ 
wealth Trust Co. V. Amoriean Motor- 
ship Co., Inc., N.Y., 287 P. 76, S4. 

(8) “Persons beneficiary interest¬ 
ed " 

Ariz.—DufTield v. Ashurst, 100 P. 820, 
822, 12 Ariz. 360 

N.Y. — Court V. Bankor.s' Trust Co., 
160 N.Y S. 477, 478. 

S.D—In re Mee, 180 N.W. 675, 677, 
45 S.D. 582. 

Wash.—Stale ex rel, Hanna v. Main, 
113 P. 632, {).3.3, 62 Wash. 242, 34 
D.R.A,N.S., 255. 

43. N.T.—In re Hardy, 110 N.M 257, 
259, 216 N.Y. 132—In re KUlaji's- 
Estate, 65 N.E. 561, J72 N.Y 5-17, 
63 L.R.A. 95—-Tn r<; fh)Wde.v“H Will, 
213 N Y.S. 511, 512, 215 App.Hiv. 
369—In re Hopkin's Will, 06 N.Y.S. 
041, 943, 110 App.Div. 007. 

44. N.C.—In re ThonuJsoD'a Will, 101 
S.E. 107, 1 08, 178 N.ct 510. 

Ohio.~Sea,rH v. Stirndudn*r, 105 N.E. 
1047, 1048, 80 Ohio St. 163 Hloor 

V. Platt, 84 N.IO. 604, 605, 78 Ohio 
St 49, 14 Anu.Cas. 332. 

45. Mo.-—Stark v. KirchgTn,bt‘r, 85 S. 

W. 868, 871, XS6 Mo. C33, 105 Am.S. 
R. 629. ' 

40. Held to include 

(1) A creditt>r of the daceaHCd.*-— 
Smith V. Phillips, 64 Ala. 8. 11. 
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Under otHer circumstances, the phrase ^^person 
interested therein” has been construed as including 
some persons,^and as not including others."^^ 

^Terson interested” has been held synonymous 
with, and also distinguished from, “party or person 


aggrieved” see 3 C.J.S. p 351 notes 61, 63. 

Other phrases employing the word aiNe listed in 
the note.'^^ Still other phrases as to which more 
recent adjudications have not been found see 33 
C.J. p 265 note 60-p 266 note 85. 


(2) A grantee of real estate con¬ 
veyed to him by a devisee after the 
probate of the will.—Sears v. Stine- 
helfer, 105 N.B. 1047. 1048, 89 Ohio 
St. 163. 

(3) The husband of the deceased.— 
Ex parte Gfeller, 77 S.W. 552, 556, 
178 Mo. 248. 

(4) A judgment creditor of an heir. 
—Bloor V. Platt, 84 N.B. 604, 605, 
78 Ohio St. 49, 14 Ann.Cas. 332. 

47. Held to include 

The widow of an heir or one hold¬ 
ing a lien.—Stout v. Stout, 92 N.B. 
465, 466, 82 Ohio St. 358, 137 Am.S.R. 
785. 

48. Held not to include 

(1) An administrator.—Stout v. 
Stout, supra. 

(2) A creditor of the deceased.— 
Montgomery v. Foster, 8 So. 349, 91 
Ala. 613. 

49. Phrases construed 

(1) ‘‘Creditors interested in the 
deed of assignment,” as not includ¬ 
ing mortgage or lien creditors who 
have ample security on the assigned 
property prior to the assignment.— 
In the Matter of Durfee, 4 R.I. 401, 
407. 

(2) ‘‘Interested in a contract,” held 
to include the interest of a city coun¬ 
cilman who was stockholder in, and 
manager of, a lumber company fur¬ 
nishing material to the contractor for 
city improvements.—Northport v. 
Norlhport Town Site Co,, 68 P. 204, 
206. 27 Wash. 543. 

(3) “Interested in any contract for 

the sale of supplies . . . for the 

use of any corporation ... of 
which he is a member.”—Common¬ 


wealth V. Witman, 66 A. 986, 988, 217 
Pa. 411. 

(4) “Interested in a petition to the 
legislature.”—Connolly v. Inhabitants 
of Beverly, 24 N.B. 404, 151 Mass. 437. 

(5) “Interested in the business,” 
construed to mean some direct in¬ 
terest in the business itself, rather 
than merely the general interest 
every landlord has to receive the 
rental for the use of his property, 
even though such rental is based m 
part on a percentage of the profits 
of the business.—Doyle v. Scott, Tex. 
Civ.App., 134 S.W. 829. 830. 

(6) “Interested in the case,” held 
not to refer to a remote or contin¬ 
gent interest which may subsequent¬ 
ly arise and grow out of the suit.— 
Browning v. Bancroft, 5 Mete., Mass., 
88, 89. 

(7) “Interested in the cause,” “in¬ 
terested in the ‘cause or proceed¬ 
ing,’ ” and “interested in the event 
of the cause” see 14 C.J.S. p 49 notes 
69-71. 

(8) “Interested in the estate.”— 
In re Killan’s Estate, 65 N.B. 561, 172 
N.Y. 547, 63 L.R.A. 95—33 C.J. p 265 
note 68 [k], p 266 notes 78 [b], 79 
[h], 82 [a]. 

(9) “Interested in the event.”— 
Pitzl V. Winter, 105 NW. 673, 674, 96 
Minn. 499, 5 L.R.A.,N S., 1009—Per- 
ine V. Grand Lodge A O. U. W., 50 N. 
W. 1022, 1024, 48 Minn. 82—33 C.J. 
p 266 note 69 [a], [c]. 

(10) “Interested in the patent,” 
held to refer to a person's interest 
when the infringement was commit¬ 
ted.—Moore v. Marsh, Pa., 7 Wall., U. 
S., 515, 522, 19 L.Bd. 37. 


(11) “Interested in the probate," 
applied to general creditors of an 
insolvent heir of a decedent, who 
claim that a purported will disin¬ 
heriting their debtor is spurious and 
fraudulent as to them.—Brooks v. 
Paine’s Executors, 90 S.W. 600, 601, 
123 Ky. 271. 

(12) “ ‘Interested’ in the rever¬ 
sion,” held to describe the owners of 
the reversion.—Peck v. Peck, 35 Conn. 
390, 391. 

(13) “Interested in the suit,” used 
to describe the disqualification of a 
judge.—City of Kansas v. Knotts, 78 
Mo 356, 359. 

(14) “Interested party” distin¬ 
guished from “adverse party” see 2 
C.J.S. p 504 note 33. 

(15) “On application of an inter¬ 
ested party,” construed to permit 
application by a trustee that he him¬ 
self be required to give bond, since he 
is an interested party.—Fidelity & 
Deposit Co. V. Wolfe, 126 N.B. 414, 
415, 100 Ohio St. 332. 

(16) “Otherwise interested in.”— 
In re Opinion of the Justices, 72 A. 
754, 756, 75 N.H. 613. 

(17) “Parties interested in the 
land injured,” as including lessees of 
the land.—In re Grade-Crossing Com¬ 
missioners of City of Buffalo, 44 N.Y, 
S. S44, 848. 17 App.Div. 54. 

(18) “Party ‘interested in the 

will,’ ” held inapplicable to the pub¬ 
lic administrator—In re Meier’s Es¬ 
tate, 132 P. 764. 765, 165 Cal. 456, 
48 L.R.A,N.S., 858, Ann.Cas.l914D 

121 . 

(19) “Party really interested.”— 
Yerby v. Sexton, 48 Ala. 311, 316. 
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INTEREST 

This Title includes compensation for use, forbearance, or detention of money, and rights and liabilities 
in respect thereof in general; rate fixed by parties or allowed by law; and mode of computation. 

Matters not in this Title, treated elsewhere in this work, see Descriptive-Word Indeis: 


Analysis 


I. IN GENERAL, §§ 1-2 

IL BldHT TO, AND LIABILITY FOR, INTEREST, §§ 3-29 

III. RATE, §§ 30-40 

IV. TIME AND COMPUTATION, §§ 41-68 

A. Time during Which Interest Runs in General, §§ 41-47 

B. Suspension op Interest, §§ 48-62 

C. Computation, §§ 63-68 

V. RECOVERY, §§ 69-80 


Stcb-Analysis 


I. IN GENERAL—p 8 

§ 1. Definitions—p 8 

2. Origin and history—12 


n. RIGHT TO, AND LIABILITY FOR, INTEREST—p 13 

§ 3. Nature and grounds in general—p 13 

4. What law governs—15 

5. Constitutional and statutory provisions—17 

6. Contracts for interest—p 17 

7. - Express contracts—^p 19 

8. - Implied contracts—p 20 

9. Compensation for use of money—p 22 

10. - Loans, advances, and gifts—p 22 

11. - Money paid or received by mistake—p 23 

12. - Money received for use of another—p 23 

13 . - Money or property wrongfully obtained, held, or used— p 23 

14. Installments of principal—p 24 

15. Coupons and installments of interest—p 25 

16. Accounts—p 26 

17. Bonus for extension of time for payment—p 28 

18. Penal bonds^—p 28 

19. Liquidated and unliquidated demands in general—p 28 


See also descriptive word index in the back of this Volume 
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INTEREST 


II. 


RiaHT TO, AND LIABILITY FOE, INTEREST—Continued 
§ 20. V^erdicts, findings, and awards—32 

21. Judgments—p 33 

22. Written instruments—^p 36 

23. Default in payment in general—^p 37 

24. Unreasonable and vexatious delay in pa^nnent—p 37 

25. Funds in litigation or in custody of law—^p 38 

26. Time when interest accrues—p 38 

27. Interest in advance—^p 39 

28. Apportionment—^p 39 

29. Bar, waiver, or estoppel—^p 40 


III. RATE—p 41 

§ 30. 

31. 

32. 

33. 

34. 

35. 

36. 

37. 

38. 

39. 

40. 


Power to regulate—^p 41 

What law governs—p 42 

Constitutional and statutory provisions—^p 43 

Changes in statutory rate—p 43 

Liabilities subject to statutory rate—p 44 

Contracts and stipulations as to rate—p 46 

- Power to contract—p 46 

- Requisites and validity of contract—p 47 

- Statement as to rate in contract—^p 49 

Rate after maturity of debt—^p 49 
On judgments—p 50 


IV. TIME AND COMPUTATION—p 52 

A. Time During Which Interest Runs in Generae —p 52 

§ 41. In general—p 52 

42. Statutory provisions—p 53 

43. Contracts and stipulations—^p 54 

44. Creation or accrual of indebtedness—^p 54 

45. Maturity of principal—p 55 

46. Demand for payment of principal—^p 57 

47. Commencement of action—^p 59 

B. Suspension oe Interest' —^p 61 

§ 48. In general—p 61 

49. By contract—^p 61 

50. By act of creditor—^p 61 

51. By act of debtor—p 63 

52. - Tender of principal—p 63 

53. - Holding funds in readiness to pay principal—p 65 

54. - Deposit in, or subject to order of, court— p 66 

55. Pendency of litigation in general—^p 67 

56. Attachment or garnishment—p 67 


See also descriptive word index in the back of this Volume 
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§ 1 


nr. TIME AKD COMPUTATIOH—Oontimied 


Suspension 

OP Interest —Continued 

§ 57. 

Receivership—67 

58. 

Injimction —p 67 

59. 

Appeal or other proceedings for review— p 68 

60, 

Stay of proceedings—p 70 

61. 

Sales of property to satisfy debt—70 

62. 

War—p 71 


C. COMPUTATIOl? —p 72 

§ 63. In general—p 72 

64. Statutory provisions—p 72 

65. Rests in computation—p 72 

66. Application of partial payments—p 72 

67. Application of set-off—^p 74 

68. Compound interest—p 74 


V. RECOVEEY—p 74 

§ 69. Nature and form of remedy—p 74 

70. Interest as incident to principal—p 74 

71. Interest as distinct cause of action—p 75 

72. Time to sue and limitations—^p 77 

73. Pleading—p 77 

74 - Declaration, complaint, or petition—p 77 

75, - Subsequent pleadings—79 

75. -Amendment—^p 79 

77. - Issues, proof, and variance—p 79 

78. Evidence—p 80 

79. Questions of law and fact—81 

80. Recovery back—81 

See also descriptive word index in the back of this Volume 


I, m GENERAL 


§ 1. Definitions 

Interest is the compensation allowed by law, or fixed 
by the parties, for the use or forbearance of mo'ney, or 
as damages for its detention. 


Interest is the compensation allowed by law, or 
fixed by the parties, for the use or forbearance of 
money, or as damages for its dcieiiliGn.t Interest 


X. Mich.—Corpus Juris quoted in 
Marion v. City of Detroit, 2S0 N.W. 
36, 29. 284 Mich. 476. 

Isr.Y.^—Corpus Juris cited in Krulik 
V. Confidential Personal Doan Co., 
26 N.Y.S.2d 676, 678, 176 Misc. 138 
—Katz V. Nichols, 48 N.Y.S.2d 640, 
641. 

S.C.—Corpus Juris quoted in Hadden 
V. South Carolina Tax Commission, 


190 S.B. 249, 251, 183 S.C. 38— 
Corpus Juris quoted in Weaver 
ano Co. V. Curtis, 155 S.E. 291, 300, 
158 S.C. 117. 

33 C.J. p 178 note 1. 

Similar definitions 

U S.—Commercial Nat. Bank in 
Shreveport v. Parsons, O.G.A.Da., 

144 F.2d 231, 237, rehearing denied 

145 P.2d 191, certiorari denied 65 
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act 440, 323 U.S. 796, 89 D.Kd. 
636—C.J.R. V. Moyer, C.C.A., 139 
P.2d 256, 259—Cirard Xnv. Co. v. 
C.T.Il., C.C.A., 3 22 F.2d 84 3, 844, 
certiorari deni(‘d (53 S.Ct. 479, 314 
U.S. 699, 86 LJOd. 559—Penn MuL 
Dife Ins. Co. v. C.T.U., 92 F. 

2d 962, 9(57, followed in 92 K.2d 972 
—City of Dincoln, Nob,, v. Itlok- 
©Us, C.aA.Ncb., 77 F.2d 426, 428, 
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is ordinarily an expense rather 

reversed on other g'rounds 56 S.Ct. i 
507, 297 U.S. 373. 80 L.Ed. 724. con- | 
formed to, C.C.A.. 84 P.2d 795. 

modified on other grrounds 84 P.2d 
795~Shealy v. U. S.. D.C.S.C., 37 
F.2d 918, 919—Kishi v. Humble Oil 
& Refining Co., C C.A.Tex., 10 P. 
2d 356, 357—Steinbach Kresg-e 

Co. V. Sturgess, D.C.N.J., 33 P. 

Supp. 897, 901—Noteman v. Welch, 

D. C.Mass., 26 P.Supp. 437. 440. 
Cal.—Sampson v. Century Indemnity 

Co., 66 P.2d 434, 437, S Cal.2d 76, 
109 A.L.R. 1162. 

Iowa.—^Weinrich v. Hawley, 19 N.W. 
2d 665, 669. 

Ky —Lewis v. Bark Tobacco Growers’ 
Co-op. Ass'n, 57 S.W.2d 8, 10, 247 
Ky. 301. 

Mass.—Sayles v. Commissioner of 
Corporations and Taxation, 189 N. 

E. 579, 580, 286 Mass. 102, 91 A.L. 
R 1267—Foley v. Flaherty, 179 N. 
E. 599, 600, 278 Mass. 134. 

Mich —Coon v. Schlimme Dairy Co., 
^>92 NW. 560. ,562. 294 Mich. 51. 
Miss.—State Highway Commission v. 
Wunderlich, 11 So 2d 437, 438, 194 
Miss. 119—Mississippi Power & 
Light Co. V. A. E. Kusterer & Co., 
125 So. 429. 432, 156 Miss, 22. 
Mont.—Eskestrand v. Wunder, 20 P. 

2d 622, 624, 94 Mont. 57. 

Neb — Corpus Juris cited in Peters 
Trust Co. V. Hecht, 224 N.W. 866, 
867, 118 Neb. 390. 

NJ—Wilentz v. Hendrickson, 33 A. 
2d 366, 380, 133 N.J.Eq. 447, affirm¬ 
ed 38 A.2d 199, 135 N J Eq, 244. 
NY.—Grobe v. Kramer, 32 N.T S.2d 
901, 903, 178 Misc. 247, affirmed 42 
N.Y.S.2d 424, 266 App.Div. 768, ap¬ 
peal denied 43 N.Y.S.2d 749, 266 
App t>iv. 828—In re Reed's Will, 17 
N.Y S.2d 658. 660, 173 Misc. 314— 
In re Rohr's Estate, 260 N.T.S. 
181, 187, 145 Misc. 382—In re Kru¬ 
ger's Estate, 249 N.Y.S. 772, 774, 
139 Misc. 907. 

N.C.—Ripple V. Mortgage & Accept¬ 
ance Corporation, 137 S.E. 156, 157, 
193 N.C. 422. 

Ohio.—Corpus Juris cited in Pulton 
V. B. R. Baker-Toledo Co., 190 N. 
E. 459, 461, 128 Ohio St. 226, 93 A.L. 
R. 933. 

Tex.—Eastland County v. Chapman, 
Com.App., 278 S.W. 425, 426—Con¬ 
tinental Savings & Building Ass’n 
V. Wood, Civ.App., 33 S.W.2d 770, 
772. 

Vt.—Town of Hartland v. Damon’s 
Estate, 156 A. 518, 523, 103 Vt. 519. 
33 C.J. p 178 note 1 [a]. 

Other definitions 

(1) "The amount paid for the use 
of money."—Smith v. Brewer, Tex. 
Civ.App., 149 S.W.2d 262, 264, error 
dismissed. 

(2) "The amount which one has 
contracted to pay for the use of bor¬ 
rowed money." 

U.S,—Deputy v. Du Pont, Del., 6-0 S. 
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than an invest- ment.^ It is part of the consideration for making 


€t 363, 368, 308 U.S. 488, 84 L Ed. 
416—Old Colony R. Co. v. C.LR., 
52 set. 211, 214, 284 US. 552, 76 
LEd. 484—C.I.R. v. Monarch Life 
Ins. Co., C.C.A., 114 F 2d 314, 326 
—U. S. V. Heilbroner. C.C.A.N.Y.. 
100 F.2d 379, 381. 

Ga.—Department of Revenue v. King 
Bros. Motor Co., 29 S.E.2d 529, 535, 
70 Ga.App. 741. 

(3) "The charge demanded for the 
use of money.’’—Bair v. Snyder Coun¬ 
ty State Bank, 171 A. 274, 275, 314 Pa. 
85. 

(4) "The compensation paid for 
the use of money."—Arizona Eastern 
R. Co. V. Head, 224 P. 1057, 1058, 26 
Ariz. 259. 

(5) "Compensation allowed by law 
or fixed by the parties for the use 
of money."—Coward v. Jones, 166 S. 
E. 96, 99, 167 S.O. 118. 

(6) “Compensation allowed to the 
creditor for delay of payment by 
the debtor."—School Dist. of City of 
Carbondale v. Fidelity & Deposit Co. 
of Maryland, 31 A.2d 279, 280, 346 
Pa, 491—33 C.J. p 178 note 1 [e] (4). 

(7) "Compensation paid for the fu¬ 
ture use of money or other things 
upon which interest may be charged." 
—Warley v. Cieutat, 9 So.2d 765, 767, 
SO Ala.App. 522, cretiorari denied 9 
So.2d 768, 243 Ala 272. 

(8) "Compensation paid by a debt¬ 
or to his creditor for his detention 
of the debt."—Tracey v. Shanley, 36 
N.E.2d 753, 756, 311 Ill App. 529. 

(9) “Compensation allowed by law 
or usage of trade, or fixed by con¬ 
tract of the parties for the use or 
detention of money."—Mack Paving 
& Construction Co. v. American Pipe 

1 & Construction Co., 129 A, 329, 330, 
i 283 Pa. 449—McDermott v. McDer¬ 
mott, 196 A. 889, 890, 130 Pa Super. 
127—Leisenring v. Harrison, 158 A- 
631, 633, 104 Fa.Super. 379. 

(10) "Damages allowed for failure 
to pay money due or for the reten¬ 
tion of money which should not be 
retained."—Corn Exchange Bank v* 
U. S., D.C.N.Y., 51 F.2d 508, 609. 

(11) "Earnings, profits, income, or 
compensation from the use of mon¬ 
ey."—In re Barber's Estate, 166 A. 
665, 667, 304 Pa. 235. 

(12) "An exaction for past due ob¬ 
ligations.”—Burlington County v. 
Martin, 25 A.2d 17, 18, 128 N.J.Law 
203, affirmed 28 A.2d 116, 129 N.J.Law 
02 . 

(13) "A fixed percentage premium 
paid on a time basis for use or de¬ 
tention of money. It becomes a debt 
merely on passing of time either by 
terms of primary obligation or by 
operation of law."—Hercules Gaso¬ 
line Co. V. C. I. R., 147 F.2d 972, 973, 
affirmed 66 S.Ct. 222, rehearing de¬ 
nied 66 act 471. 
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(14) "Hire for money."—Smith v. 
Brewer, Tex.Civ.App., 149 S.W.2d 262, 
264, error dismissed, 

(15) "A just compensation for the 
Withholding of the principal.”—De 
Moville V. Merchants & Farmers 
Bank of Greene County, 186 So. 704, 
714, 237 Ala. 347. 

(16) "A legal and uniform rate of 
damages allowed in the absence of 
any express co-ntract, when payment 
is withheld after it has become the 
duty of the debtor to discharge his 
debt."—School Dist. of City of Car¬ 
bondale V. Fidelity & Deposit Co. of 
Maryland, 31 A.2d 279, 280, 346 Pa. 
491—In re Guardian Bank & Trust 
Co.. 199 A. 171, 173, 330 Pa. 411— 
Mack Paving & Construction Co. v. 
American Pipe & Construction Co., 

129 A. 329. 330, 283 Pa. 449—McDer¬ 
mott V. McDermott, 196 A. 889, 890, 

130 PaSuper. 127—Edgmont Tp. 
School Dist. V, Hoopes, PaCom.Pl., 
32 Del.Co. 202—33 C.J. p 178 note 
1 [b] (10). 

(17) "The natural growth or inci¬ 
dent of money.”—Corpus Juris cited 
in In re Kenin's Trust Estate, 23 A 
2d 837. 844, 343 Pa. 549—33 C.J. P 
178 note 1 [b] (13). 

(18) "The premium paid or agreed 
to be paid for the use of money."— 
Pacific Mut. Life Ins. Co. of Califor¬ 
nia V. Goss, C.C.A.Ga., 99 P.2d 658. 
659, certiorari denied 59 S.Ct. 591, 306 
U.S. 650, 83 L.Ed 1049. 

(19) “A premium paid for the use 
of money usually recognized as a 
percentage."—Kenney v. Los Feliz 
Inv. Co., 9 P.2d 225, 228, 121 Cal.App. 
378. 

(20) "The price to be paid for the 
use of borrowed money.”—U. S. v. 
Heilbroner, C.C.A.N.T,, 100 F.2d 379, 
381. 

(21) "The price of forbearing" the 
payment of money.—Failing v. Na¬ 
tional Bond & Investment Corpora¬ 
tion, 6 N.T.S.2d 67. 71, 168 Misc. 617, 
reversed on other grounds 12 N.Y.S. 
2d 260, affirmed Failing v. N. B. I. 
Corporation, 14 N.Y.S.2d 1011, 258 
App.Div. 778—Universal Credit Co. v. 
Lowell. 2 N.Y.S.2d 743, 749, 166 Misc- 
16. 

(22) "A regular and uniform rate 
of damages allowed in the absence of 
any express contract where payment 
is withheld after it has become the 
duty of the debtor to discharge the 
debt."—Haywood v. Maschke, D.C.Pa., 
31 F.Supp. 664, 665. 

(23) Further definitions see 33 C. 
J. p 178 note 1 [b]. 

“Interest eo nomine” 

I Tex.—Oppenheim v. Hood, Civ.App., 

33 S.W.2d 265, 268, error refused. 

2. U.S.—^Alabama Power Co. v. Fed¬ 
eral Power Commission, C.C.A, 134 

F.2d 602, 603. 
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a loan,3 and it need not be paid in money.^ Interest 
is not analogous to attorney's fees.^ 

Annual interest Annual interest is interest pay¬ 
able yearly.^ It is simple interest on the principal 
sum, plus simple interest on each installment of 
interest from the time it falls due until it is paid,*^ 
which is not the same thing as compound inter¬ 
est.'^ The term ‘'annual interest” specifies the time 
when the interest matures or when it is payable.^ 

Compound interest. Compound interest is inter¬ 
est on interest accrued interest added to the 
principal sum and the whole treated as a new prin¬ 
cipal for the calculation of the interest for the next 
period.^^ 

There are two distinct methods of computing 
what is loosely termed “compound interest.” By 
the first method periodical rests are made and at 
each rest the principal and the accrued interest 
thereon are combined into a new principal which 
bears interest until the next rest ana so on; this 
method results in giving interest not only on the 


principal and on the interest on the principal, but 
also in giving interest on the interest on the in¬ 
terest and so on ad infinitum until payment, and 
this is what is meant by “compound interest” when 
the term is used in its strict sense-i 2 By the other 
method, the accrued interest is not combined with 
the principal but each installment of interest on the 
principal becomes itself a new principal which bears 
simple interest, but no interest is allowed on the 
interest on the interest and, although this meth¬ 
od is also sometimes called “compound interest,” it 
has been more correctly described as a middle 
course between simple and compound interesl,^^ 
and has been distinguished from compound inlcr- 
est.^^ 

Conventional interest. Conventional interest is 
that rate of interest agreed on by the parties.It 
may be greater or less than the legal rate, provided 
it does not exceed the highest rate for which the 
laws of the state or country allow parties to con- 
tract.^*^ 


5. Tex.—Smith v. Brewer, Civ.App., 

149 S.W.2d 262, error dismissed. 

4, Tex.—Smith v. Brewer, supra. 

6. Tex.—Shaw v. American Life Ins. 
Co.. Civ.App., 60 S.W.2d 1110. 

6. Mo.—^First Nat. Bank v. Kirby, 
175 S.W. 926. 929. 

7. Or.—Union Central Life Ins. Co. 
V. La Follette, 44 P.2d 166, 168, 

150 Or. 455. 

Allowance of interest on periodical 
installments of interest see infra 
§ 15. 

8. Or.—^Union Central Life Ins. Co. 
V. La Follette, supra. 

9. Ky.—McWilliams v. Northwestern 
Mut Life Ins. Co., 147 S.W,2d 79, 
285 Ky. 192. 

Time when interest accrues general¬ 
ly see infra § 26. 

10. U-S.—Corpus Juris cited in Mad¬ 
ison Personal Loan v- Parker, C.C. 
A.N.T., 124 F.2d 143, 145—Transbel 
Inv. Co. V. Roth, D.C.N.Y., 36 F. 
Supp. 396, 398. 

Hawaii—In re Chinese American 
Bank, 36 Hawaii 571, 597. 

Idaho —^Corpus Juris cited in Musser 
V. Murphy, 286 P. 618, 619, 49 Idaho 
141. 

Ky.—Corpus Juris (Quoted in McWil¬ 
liams V. Northwestern Mut. Life 
Ins, Ca, 147 S.W.2d 79, 82, 2S5 Ky. 
192. 

Mo.—Corpus Juris Q[uoted in Vaughn 
V. Graham, 121 S.W.2d 222, 226, 234 
Mo.App. 781, 

Pa.—Commonwealth v. State Loan 
Corporation, 176 A 516, 618, 116 
Pa.Super. 365. 

Wash.—Corpus Juris aiioted in Good¬ 
win V. Northwestern Mut. Life Ins. i 


Gn. S3 P.2d 231, 237, 196 Wash. 
89L 

33 C.J. p 179 note 3. 

Other deftnitions 

(1) '‘Computing interest with an¬ 
nual rests.”—^Pullis v. Somerville, 
117 S.W. 736, 745, 218 Mo. 624. 

(2) “The addition of the accruing 
interest to the principal, and the tak¬ 
ing of interest on this interest.”— 

U. S Mortgage Co. v. Sperry, C.C.Hl., 
26 F. 727, 730. 

(3) Other definitions see 33 C.J. 
p 179 note 4 [a]. 

Application to particular agreements 
The term “compound interest,” as 
it is commonly understood, applies 
to an agreement whereby interest 
thereafter to accrue automatically 
bears interest, and it does not apply 
where interest has already fallen 
due and has become a debt which 
may either be paid in cash or re¬ 
loaned to the debtor under the new 
agreement that it shall bear interest 
—Household Finance Corporation v. 
Goldring, 33 N.Y S.2d 514, 2G3 App. 
Div. 524, affirmed 43 N,E.2d 715, 289 
N.Y. 5 74. 

“Compounding interest is the add¬ 
ing of accumulated interest to the 
principal at periodic intervals,— 
American Brake Shoe & Foundry Co. 

V. Interborough Rapid Transit Co., 
DC.N.Y., 26 F.Supp. 954, 956. 

11. Fla.—Morgan y. Mortgage Dis¬ 
count Co., 129 So. 589, 100 Fla, 124. 
Idaho.—Corpus Juris (luoted in Mus¬ 
ser V. Murphy, 28G P. 618, 619, 49 
Idaho 141. 

Ky.—^Oorpus Juris quoted in McWil¬ 
liams y. Northwestern Mut. Life 
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Ins. Co., 147 S.W 2d 79, 82, 285 Ky. 
192. 

Mo—Corpus Juris quoted in Vaughn 
V. Graham, 121 S.W. 2d 222. 226, 
234 Mo.App. 781. 

Pa.—Senin v. Metropolitan Life Ins. 
Co., 34 A.2d 910, 153 Pa Super. 058 
—Cusati V. Dellisanti, 31 A.2d 
604', 152 Pa Super. 223. 

12. Ark.—^Vaughan v, Kennan, 38 
Ark. 114. 

Ga.—Corpus Juris quoted in IT. S. 
Fidelity & Guaranty Co. v. Tfamil- 
ton, 188 S.F. 583, 584, 54 Cn App. 
700. 

Ky.—Corpus Jtiris quoted in McWil¬ 
liams V. Norihwestern Mut. Idfii 
Ins. Co., 147 S.W.2d 79, 82, 285 Ky. 
192. 

Or—Union Central Life In.s, Co. v. T.a 
Follette, 44 1* 2d 165, 168, 150 Or. 
455. 

13- Ark.—Vaughan v. Kennan, 88 
Ark. 114. 

Ky.—Corpus Juris quoted in McWil¬ 
liams V. Norlhvvc'.sL(‘rn A'lul. Life 
Ins. Co., 147 S.W.2d 79, 82, 285 
Ky. 192. 

33 C J. p 179 note 6. 

14. Ky.—Corpus Juris quoted in M<?- 
Wiliiams V. Nori iiwofK(Til Mut. 
Life Ins. Co., 147 S.W.2a 79, 82, 
285 Ky. 192. 

N.C.—Ihodsoe V. Nixon, 69 N.C, 80, 
12 Am.R. 042. 

15, Fla—Morgan v. Mortgage ffis- 
count Co., 129 So. 589, 100 Fla. 
124. 

16, Wash.—SailhsheuTy v. Wood, 39 
P.2d 592, 180 Wash. 340. 

33 C.J. p ISO nolo 12. 

17. CaL—Fowler v. Smith, 2 Cah 
568. 



47 C.J.S. 


INTEUKiST 




Interest on indebtedness in the business world 
means compensation for the use or forbearance of 
money.^^ 

Lawful interest. The term ‘‘lawful interest,” as 
distinguished from “legal interest,” means any rate 
of interest up to that fixed by statute as the maxi¬ 
mum rate for which interest can be contracted.^9 
Where, however, there is no express stipulation as 
to a named rate, the term “lawful interest” is syn¬ 
onymous with “legal interest.”20 

Legal interest. Legal interest is that rate of in¬ 
terest prescribed by the law of the state or coun¬ 
try which will prevail in the absence of any special 
agreement between the parties. 

Rebate of interest is a discount or abatement of 
interest on sums of money not yet due and payable; 
it is not a payment back of interest due, which has 
been paid.^^ 

Simple interest. Simple interest is interest com¬ 
puted solely on the principalis 

Damages are distinguished in Damages § 52 a. 
Penalty distinguished. While it has been said 
that interest is a penalty, usually statutory, allowed 
by way of damages for the detention of a dcbt,i^ 
interest is differentiated from penalty in that a pen¬ 
alty is a means of punishment, while interest is a 
means of compensation.i^ Interest is the payment 
of money for the use of money and is considered as 
a debt, and is not exacted for the purpose of com- 

18. U.S.—Deputy v. Du Pont, Del , 60 
set. 363, 368, 308 U.S. 488, 84 D 
Ed. 416-—C. L R. V. John Kelley Co . 

C.C.A., 146 F2d 466, 468, reversed 
on other grounds John Kelley Co. 

V. C. 1. R„ 66 S Ct. 299—C. I. R. v. 

Park, CCA., 113 P.2d 352, 354— 

Fontana Power Co, v. C. I. R., C.C. 

A., 127 P.2d 193, 194. 

10. Ga —Daniel v. Gibson, 72 Ga. 

367, 369, 53 Am.R. 845. 

20. Ga.—Daniel v. Gibson, supra. 

33 C.J. p 179 note 11. 

21. Tex.—Oppenheim v. Wood, Civ. 

App., 33 S.W2d 265. 

33 C.J. p 179 note 9. 

“llleg-al,” “usurious," or “unlawful" 
interest see the C.J.S. title Usury § 

1, also 31 C.J. p 242 note 95; 66 

C.J. p 150 notes 9-12. 

“Inogral rate of interest, generally 
speaking, is a rate fixed by statute 
which is utilized where interest is de¬ 
termined to be properly payable but 
where it is not fixed by contract."— 

City of Danville v. Chesapeake O. 

By. Co., D.C.Va., 34 F.Supp. 620, 637. 

22. Mass.—Hamor v. Eastern B. Co., 

133 Mass. 315, 320. 

23. Ky.— Corpus Juris ciuoted in Mc¬ 
Williams Y. Northwestern Mut. 


pelling the payment of another sum of money; 
whereas a penalty is agreed to by the parties or im¬ 
posed by law, not as consideration for the use of 
money or property, but to compel the performance 
of an act.2S Interest is calculated on a principal 
sum which is owing; and any sum required to be 
paid in the absence of an obligation is a penalty, 
not interest^'^ 

Principal distinguished. “Principal” is used in 
its commercial sense in distinction from “inter- 
est.”28 The terms are correlative; each implies 
and excludes the other, and that which is principal 
cannot be interest.29 

Profits distinguished. While it has been said that 
interest is a profit or income,profits arc not the 
same as interest.^^ Profit is the gain made on any 
business or investment when both receipts and dis¬ 
bursements are taken into consideration, whereas 
interest is the compensation for the use or for¬ 
bearance or detention of money and contemplates 
that both the principal and agreed rate of interest 
shall be returned to the lender.^2 

Rent distinguished. Interest bears the same re¬ 
lation to money that rent does to land.^S Rent is 
compensation for the use of land or property, while 
interest* is a sum paid for the use of money.34 

Usury distinguished. In early times “usury’’ and 
“interest” were synonymous,35 but in later times 

Interest as integral part of debt gen¬ 
erally see infra § 70. 

27, Tex.—Maryland Casualty Co. v. 
Lee, Civ.App., 165 S.W.2d 135, error 
refused. 

23. Miss—Bell v. West Point, 51 
Miss. 262, 279, 

49 C.J. p 1349 note 2 [cp 

29. Cal.—Christian v. San Diego Su¬ 
per. Ct., 54 P. 618, 519, 122 Cal. 117. 

Tex.—^Allen v. Wright, Giv.App., 291 
SW. 644, 645. 

49 C.J. p 1349 note 2 [c] (2). 

30. N.Y.—Thorn v. De Breteuil, 83 
N.Y.S. 849. 857, 86 App Div. 405. 

31. Tex.—Burton v. Stayner, Civ. 
App., 182 S.W. 394, 395. 

50 C.J. p 646 note 17 [i]. 

32. Tex.—Burton v. Stayner, supra. 

33. Pa.—Corpus Juris cited in In 
re Kenin's Trust Estate, 23 A.2d 
837, 844, 343 Pa. 549. 

33 C.J. p 178 note 1 [b] (13). 

34. Pa.—Commonwealth v. Philadel¬ 
phia Bapid Transit Co., 134 A. 455, 
458, 287 Pa. 190. 

35. Wis.—Schlesmger v. State. 218 
N.W. 440, 195 Wis. 366, 67 A.L.R. 
352. 

33 C.J. p ISO note 15—66 C.J. p 140 
note 1. 


Life Ins. Co., 147 S.W.2d 79, 82, 
285 Ky. 192 

Mo.—^Corpus Juris quoted in Vaughn 
V. Graham, 121 S.W.2d 222, 226, 
234 Mo App. 781. 

“Simple interest is the straight in¬ 
terest computed on the principal sum 
from the time when by the terms of 
the contract interest is to commence 
to the time of payment or judgment." 
—Hovey v. Edmisson, 22 N.W. 594, 
599, 3 Dak. 449. 

24. Conn.—^Wallace Barnes Co. v. 
Zachs, 167 A. 726, 117 Conn. 285. 

N.J —Burlington County v. Martin, 
25 A.2d 17, 128 N.J.Law 203, af¬ 
firmed 28 A.2d 116, 129 N.J.Law 
92 —Warren Bros. Co. v. Hartford 
Accident & Indemnity Co., 133 A. 
479, 102 N.J.Law 616—In re Edge’s 
Will, 170 A. 641, 115 N.J.Eq. 408. 
33 C.J. p 179 note 1 [e] (1). 

25. U.S.—U. S. V. Childs, N.Y., 45 S. 
Ct. 110, 111, 2C6 U.S. 304, 69 L.Ed. 
299—In re Denver & R. G. W. B. 
Co., D.C.Colo., 27 F.Supp. 983. 

N.J.—^^Vllentz v. Hendrickson, 33 A.2d 
366. 381, 133 N.J.Eq. 447, affirmed 
38 A.2d 199, 136 N.J.Eq. 244. 

25 C.J. p 1178 note 5 [c]. 

26. Ariz.—Biles v. Robey, 30 P.2d 
841, 845, 43 Ariz. 276. 

11 



INTEREST 


47 C.J.B. 


§ 2 


after tlie talcing o£ reasonable Interest became law¬ 
ful, interest came to signify lawful profit and usury 
unlawful profit derived by the lender of a sum of 
money from the borrower for its use.^s 

§ 2. Origin and History _ 

The custom of the taking of interest for the use of 
money was known from the earliest historical times, and 
was originally looked on with great disfavor and se¬ 
verely punished. With the enactment of an early Eng¬ 
lish statute permitting the taking of interest, the preju¬ 
dice against the custom gradually gave way, and its 
allowance is now quite general. 

The custom of the taking of interest for the use 
of money, which, as shown supra § 1, was then 
called ''usury/^ was known from the earliest his¬ 
torical times, and under the name of ^'usury’^ is 
frequently mentioned in the Bible.^7 jn early times 
it was regarded with great dis favor, ss and actually 
prohibited, not only by the Mosaic law, but also 
tinder severe penalties by the old English laws.^^ 
The church uttered its anathema and the state 
leveled its forfeitures against the taking of any 
interest, great or small,and, under the common 
law of England, all contracts for any quantity of 
interest, however small and reasonable, were void.^^ 
Notwithstanding the denunciations and punishments 
to which it was subjected, however, it could not be 
suppressed and the doctrine announced by Cal¬ 
vin, that the true meaning of usury was illegal, or 
oppressive interest, began to be accepted in Eng¬ 
land and in most protestant countries during the 
reign of Elizabeth/^ and the allowance of interest 
was finally sanctioned by statute in 1545 in Eng- 
land.^^ 

From the enactment of this earliest English stat¬ 


ute permitting the taking of interest, the prejudice 
against the custom gradually gave way before the 
assaults made on it by additional statutes and the 
decisions of the courts; and the allowance of in¬ 
terest has now become quite general in all matters 
of contract and in many cases of tort.^^ This 
growth and this development have been attended by 
many conflicts in the decisions of the courts; and 
this conflict has been made the subject of comment 
in many decisions.^® Among tlie earlier cases are 
found many that hold that interest should be al¬ 
lowed only where there is a contract to pay it, or 
where there is a contract to pay a certain sum of 
money on a day certain, as in cases of bills of ex¬ 
change, promissory notes, and other mercantile se- 
curities.4'^ This rule as to the allowance of in¬ 
terest was not limited to express contracts for pay¬ 
ment, but extended to such contracts as might be 
implied from the usage of trade, the custom of 
dealing between the parties, or otherwise.^^ In 
many cases where such a contract for the payment 
of interest, or for the specific payment of money 
to which the implied contract might attach, could 
not be established, interest was refused,but in 
other cases a more liberal doctrine was announc¬ 
ed, and interest, as damages, was allowed from the 
time of default in paying over money due,^® and 
in still other cases interest was permitted to be 
given in the discretion of the jury, as damages for 
the detention or withholding by the d'cbtor of the 
amount due to the creditor.^^ 

In the United States the courts, from the outset, 
seem to have viewed the allowance of interest with 
greater favor than the courts of England 


36. Bouvier L.D.—Black L.B. 

66 aJ, p 140 note 2. 

37. Exodus XXII, 25—Leviticus 

36—Deuteronomy XXIII, 20 
—Xehemiah V, 7, 10—Proverbs 

XXVIII, 8—Psalms XV, 5-~Mat- 
thew XXV, 27. 

History of usury see the C.J.S. title 
Usury § 2, also 66 C.J. p 142 note 
14-~p 143 note 32. 

33. Del.—Corpus Juris cited in Nel¬ 
son V, Industrial Alcohol Co., 189 A. 
591, 592. 8 W.W.Harr. 165, affirmed 
197 A. 477, 9 W.W.Harr. 184. 

33 C.J. p 180 note 16. 

“One of the early law books pub¬ 
lished in the English language la¬ 
mented the fact that usurers ‘after 
their deaths were suffered to be 
buried in sanctuaries.' Mirrour of 
Justices, 248."—Schlesinger v. State, 
218 N.W, 440, 442, 195 Wxs. 366, 67 
AL.R. 352. 

39. U.S.—^New Tork Nat. Bank v. 
Mechanics' Nat. Bank, N.Y., 94 U.S. 
437, 24 L.Ed. 176. 

33 C.J. p ISO note 16. 


40. Tex.—^Adriance v. Brooks, 13 
Tex. 279. 

33 C.J. p 180 note 17. 

"Under the common law those who 
accepted interest were disciplined in 
life by the church and in death by 
the king who forfeited their goods 
and lands."—Schlesinger v. State, 218 
N.W. 440, 442, 195 Wis. 366, 57 A,L. 
B. 352. 

41. Wis.—Schlesinger r. State, su¬ 
pra. 

42. Tex.—Adriance v. Brooks, 13 
Tex. 279. 

33 C.J. p ISO note 18. 

43. Kan.—Marshall v. Beeler, 178 P. 
245, 104 Kan. 33. 

Usury see the C.J.S. title Usury §§ 
1-161, also 66 C.J. p 129 et seq. 

44. Mo.—Corpus Juris cited iu In¬ 
dustrial Acceptance Corporation v. 
Webb, App., 287 S.W. 667, 660. 

33 C.J. p 180 notes 20, 21, 

45. Wis.—^Schlesinger v. State, 218 

12 


N.W. 440, 195 Wis. 366, 67 A.L.B. 
352. 

33 C.J. p 180 note 22. 

46. Pa.—Bichards v. Citizens’ Nat¬ 
ural Gas Co., 18 A, COO. 130 Pa. 37. 

33 C.J. p 180 note 23. 

47. Conn.—Sclleck v. French, 1 Conn. 
32, 6 Am.D. 185. 

33 C.J. p 180 note 24. 

4S. N.Y.—Bcnsselaer Glass Factory 
V. Bexd, 5 Cow. 587. 

33 C.J. p 181 note 25. 

49. N.Y.—White V. Millor, 78 N.Y. 
393, 34 Am.IL 644. 

33 C.J. p 181 nolo 26. 

50. Eng,—Boddam v. Byley. 1 Jiro. 
Ch. 239, 28 Beprint 1104, 2 Bto.Clh 
2, 29 Reprint 1. 

33 C.J. p 181 note 27. 

Interest as element of damages see 
Damages §§ 51-64. 

51. Eng.—^Webster v, British Empire 
Mut Life AsBur. Co., 15 Ch.D. 169. 

33 C.J. p 181 not© 28. 

52 . U.S.—-Herman H. He'ttler Lum- 
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INTEREST 


§ 3 


II. EIGHT TO, AND LIABILITY FOE, INTEEEST 


§ 3. Nature and Grounds in General 

a. General rules 

b. Compound interest or interest on in¬ 

terest 

a. General Rules 

Interest being a creature of statute, the law allows It 
only csn the ground of a contract for its payment, or as 
damages for the d-etention of money, or for the breach of 
some contract, or the violation of some duty, or where it 
is provided for by statute; *but in courts of equity in¬ 
terest IS allowed or disallowed in the exercise of a sound 
discretion. 

The law allows interest only on the ground of 
a contract express or implied for its paj^ment, or 
as damages for the detention of money, or for the 
breach of some contract, or the violation of some 
duty,or Vv’here it is provided for by statute 
and courts have authority to determine, in accord¬ 
ance with legal rules and principles, whether or 


not interest should be directed to be paid.^^ The 
theory on which interest is allowed on any fund 
is that it is held in such a way that it may be put 
to work and earn it, that is to say, that the rela¬ 
tion of debtor and creditor exists between the own¬ 
er and user of the fund rather than that of fiduci¬ 
ary or trustee.^® Interest is charged not only be¬ 
cause of the value to the one who uses money, but 
also as compensation to the one who has been de¬ 
prived of the use of money.^'^ Interest is not re¬ 
covered according to a rigid theory of compensa¬ 
tion for money withheld, but is given in response 
to considerations of fairness; it is denied when 
its exaction would be inequitable. 

In equity. Courts of equity, in decreeing or re¬ 
fusing interest, generally follow the law;^^ and, 
on the other hand, it has been said that courts of 
law are sometimes affected by equitable consider¬ 
ations in the allowance of interest.Nevertheless, 


ber Co v. Olds, Mich., 242 P. 456, 
155 C.CA. 232. 

S3 C.J. p ISl notes 32, 33. 

53. U.S—U. S. V. Bethlehem Steel 
Corporation, D.C.Pa, 23 P Supp. 
676, affirmed, C.CA., 113 P 2d 301, 
affirmed 62 S Ct. 581, 315 US. 289, 
8G LEd 855. 

Ariz —Arizona Eastern P^. Co. v. 
I-Tead, 224 P. 1057, 26 Anz. 250 

Cal.—-Dugan v. Forster, 2S5 P. 384, 
104 Cal App. 117. 

Ga.—Gormlev v. Eison, 5 S.E.2d 643, 
ISO Ga. 259. 

Ill.—Dlnkeslee’s Storage Warehouses 
V. City of Chicago, 17 N.E.2d 1, 
369 Ill. 480, 120 A.D.R. 715. 

Mass.—Ratn-er v. Hill, 170 N.E. 69, 
270 Mass. 24 9—Bacon v. Bacon, 
165 N.E. 485, 266 Mass. 462. 

Mmn.—Merchants' Nat. Bank of St. 
Paul V. State Bank of Worthington, 
214 N.W. 750, 172 Mmn. 24. 

N.J.—CJorpus Juris cited in. Warren 
Bros. Co. V. Hartford Accident & 
Indemnity Co., 133 A. 479, 480, 102 
N.J.Law 616—Fidelity Mut. Life 
Ins. Co. V. Wilkes-^Barre «& H. R. 
Co., 120 A. 734, 98 N.J Law 507— 
Stout V. Sutphen, 29 A,2d 724, 132 
N.J.Eq. 583—Brown v. Home De¬ 
velopment Co., 18 A.2d 742, 129 
N.J.Eq. 172. 

N.Y.—Tn re Public Parks at Rocka- 
way Beach, City of New York, 41 
N.E.2d 454, 288 N.Y. 51—Iflleman 
V. City of New York, 36 N.E.2d 
89, 286 N.Y. 150, reargument de¬ 
nied 37 N.E.2d 137, 286 N.Y. 695— 
Socolow V. Murphy, 219 N.Y.S. 78, 
219 App.Div. 184—Obrey v. Collins, 
200 N.Y.S. 175, 121 Misc, 93—Hurd- 
man v. Birckhead, 37 N.Y.S.2d 154. 

Okl.—Corpus Juris cited in Commis¬ 
sioners of Iwand OMce of Oklahoma 


V. Brunson, 51 P.2d 500, 501, 175 
Okl. 101. 

33 C.J. p 182 note 36. 

Interest as element of damages see 
Damages §§ 51-54. 

“The Grovemment is not liable 
for interest unless it has promised 
to pay it, or it is granted as a mea¬ 
sure of just compensation for a past 
taking of property.”—Cherokee Na¬ 
tion V. U. S., 102 Ct.Cl. 720, 764. 

Under ITirginla law, allov/ance of 
interest is not required as a matter 
of law except where contracted for, 
and in such case the compulsion ex¬ 
ists by virtue of contract sued on.— 
City of Danville v. Chesapeake & O. 
Jly. ' Co., D.C.Va., 34 F.Supp. 620. 

54. Cal.—Kayser v. Gorman, 44 P.2d 
1041, 3 Cal.2d 478. 

Ga.—Gormley v. Eison, 5 S.E.2d 643, 
189 Ga. 259. 

N.J.— Corpus Juris cited In Warren 
Bros. Co. V. Hartford Accident & 
Indemnity Co.. 133 A. 479, 480. 102 
N.J.Law 61G. 

N.Y.—In re Public Parks of Rocka- 
way Beach, City of New York, 41 
N.E.2d 454, 288 N.Y. 51—Socoiow v. 
Murphy, 219 N.Y.S. 78, 219 App. 
Div. 184—Obrey v. Collins, 200 N.Y. 
S. 175, 121 Misc. 93—Hurdman v. 
Birckhead, 37 N.Y.S,2d 154. 

Okl.— Corpus Juris cited in Commis¬ 
sioners of Land Office of Oklahoma 
V. Brunson, 61 F.2d 600, 501, 175 
Okl. 101. 

33 C.J. p 182 note 37. 

55. N.Y.—People ex rel. Emigrant 
Industrial Sav. Bank v. Sexton, 29 
N.E.2d 469, 284 N.Y. 57. 

5©. Fla.—^Everglade Cypress Co. v. 
TunnicliHe, 148 So. 192, 107 Fla. 
676. 


57. U S.—Priess v. U. S.. D C.Wash.. 
42 F.Supp. 89. 

58. U.S.—Board of Com'rs of Jack- 
son County v. U. S., Kan., 60 S Ct. 
285, 308 US. 343, 84 LEd. 313— 
American Ins. Co. v. Lucas, D.C. 
Mo., 38 F.Supp. 896, new trial de¬ 
nied 38 F Supp. 926, appeals dis¬ 
missed 62 S.Ct. 107, 314 US. 575, 86 
L Ed. 466, and affirmed, C.C.A., 
American Ins. Co. v. Scheuflpr. 129 
F 2(1 143, certiorari denied 63 S Ct. 
257. 317 U.S. 687, 87 L.Ed. 551, re¬ 
hearing denied 63 S.Ct. 433, 317 U- 
S. 712, 87 LEd. 567. 

59. U.S—Agency of Canadian Car <& 
Foundry Co. v. American Can Co., 
N.Y., 258 F. 363, 169 C.C.A. 379, 6 
A.L.R. 1182. 

33 C.J. p 182 note 38. 

Allowance of interest by federal 
court of claims see Federal Courts 
§ 353 b (1). 

Award of interest in admiralty: 
Generally see Admiralty §§ 205, 
206. 

By commissioner see Admiralty § 
150. 

60. U.S.—Okeechobee County, Fla. v. 
Nuveen, C.C.A.Fla., 145 F.2d 6S4, 
certiorari denied 65 S.Ct. 1028, 324 
U.S. 881, 89 L.Ed. 1432—McCarty v. 
Gault, D.C.Or., 24 F.Supp. 977. 

Pa.—Nagle Engine v. City of Erie, 
Com.Pl., 26 Erie Co. 76. 

33 C.J. p 182 note 39. 

“The assessment of interest in the 
absence of a statute or a contract 
depends on the equities even in a 
law action.”—Los Angeles Soap Co. 
V. U, S., D.C.CaL, 56 F.Supp. 260, 262. 
reversed on other grounds, C.C.A., U. 
S. V. Los Angeles Soap Co., 163 F.2d 
320. 
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interest is sometimes allowed by courts of equity, 
in the exercise of a sound discretion, vdien it would 
not be recoverable at law.^^ These courts, it has 
been said, will, in their discretion, allow or with¬ 
hold interest as, under all the circumstances of the 
case, seems equitable and just, except in cases 
where interest is recoverable as a matter of right.^3 


As creature of statute. It is very generally stat¬ 
ed that interest is of purely statutory origin and 
not the creature of the common law; and that in¬ 
terest should be refused except in such cases as 
come within the terms of the statute,unless it 
has been contracted for^s expressly^^ or implied¬ 
ly,-67 and it has been said that to determine wheth- 


61. U.S.—Reconstruction Finance 

Corporation v. Pelts, C.C A Ill., 123 
P.2d 503, certiorari denied Pelts 
V. Reconstruction Finance Corpo¬ 
ration, 62 S.Ct. 796, 315 XJ.S. 812. 
86 L.Ed. 1210—Gaskins v. Bonfils. 
C.C.AColo., 79 F.2d 352, mandate 
construed 85 F2d 672. 

Mo.—Corpus Juris cited in Creason v. 
Harding, 126 S.W.2d 1179, 1189, 

344 Mo. 452. 

33 C.J. p 182 note 40. 

Biscretion. not arMtrary 

ya—Beale v. Moore. 32 S.E.2d 696, 
183 Va 519. 

62. XJ.S —Abell v. Anderson, -C.C A. 
Ky., 148 P.2d 372, certiorari de¬ 
nied 66 S.Ct. 39—Seaboard Surety 
Co. V. Spear. C.C.A Mich , 119 F.2d 
849—United Right <& Power Co v. 
Grand Rapids Trust Co, C.C A. 
Mich., 85 F 2d 331. certiorari denied 
in part United Light & Power Co. 
V. Grand Rapids Trust Co., 57 S. 
Ct. 118, 299 US. 591, 81 L Ed. 436. 
certiorari granted in part Grand 
Rapids Trust Co. v. United Light 
& Power Co. 57 S Ct 119, 299 U S. 
534, 81 L Ed. 393, certiorari dis¬ 
missed 57 S.Ct. 312. 299 U.S. 618, 
81 L Ed 456—In re Paramount 
Publix Corporation, C.C.A.N.Y., 85 
P.2d 42, 106 A.L-R 1116—-Nolte v. 
Hudson Nav Co, C.C.A.N.Y., S P. 
2d 859—Overfield v. Pennroad Cor¬ 
poration, D.C.Pa., 48 F.Supp. 1008, 
affirmed, C.C.A., 146 F 2d 889—In- 
suranshares Corporation of Dela¬ 
ware V. Northern Fiscal Corpora¬ 
tion, D.C.Pa, 42 P.Supp. 126—Bal¬ 
timore Trust Co V. Bellevue Mills 
Co.. Md., 223 F. 753, 139 C.C.A. 
283. 

Ill.—Lewis V. West Side Trust & 
Savings Bank, 32 N.E.2d 907, 376 
Ill. 23—Groome v. Freyn Engineer¬ 
ing Co., 28 N.B.2d 274, 374 Ill. 113— 
People ex rel. Barrett v. Farmers 
State Bank of Irvington, 20 N.E.2d 
502, 371 Ill. 222>—Duncan v. Dazey, 
149 N.E. 495, 318 Ill. 500—Fidelity 
& Casualty Co. of New York v. 
Heitman Trust Co., 46 N.E.2d 155, 
317 Ill.App. 25 6—Cohen v. North 
AVe. State Bank, 10 N.E.2d 823, 291 
Ill.App. 558—Kaifer v. Kaifer, 3 N. 
E.2d 886, 286 Ill.App. 433—Brimie 
V. Benson, 216 Ill.App. 474. 

Md—Edmondson v. Sheer, 139 A. 
545. 153 Md, 674. 

N.J.—Stout V. Sutphen, 29 A.2d 724, 
132 N.J.Ea. 583 —Town of Kearny 
V New Jersey Suburban Water 
Co., 159 A. 520, 110 N.J.Eq. 214. 


I N.Y.—In re Ryle’s Estate. 10 N.Y.S. 
2d 597, 170 Misc. 450, opinion sup¬ 
plemented on other grounds 12 N. 
Y.S.2d 337, 171 Misc. 291—Gallm v. 
National City Bank of New York, 
281 N.YS. 795, 155 Misc. 880— 
In re Kulyk’s Estate, 269 N Y S. 
70, 150 Misc. 307, reversed on other 
grounds 277 N.Y.S. 807, 243 App. 
Div. 443, appeal dismissed 277 N.Y. 
S. 807. 243 App Div 443. 

Pa.—McDermott v. McDermott, 19 6 
A. 889, 130 Pa Super 127 --Nagle 
Engine v. City of Erie, Com.Pl., 26 
Erie Co. 76. 

Tenn.—Fourth & First Bank & Trust 
Co. V. Fidelity & Deposit Co. of 
Maryland, 281 S W. 785, 153 Tenn. 
176, 45 A.L R 610—Southern Const. 
Co. V. Halliburton, 258 S W. 409, 
14 9 Tenn 319—Pheemx Ins. Co. v. 
Jordan, App., 184 S.W.2d 721— 
Louisville & N. R. Co. v Conasau- 
ga River Lumber Co., 153 SW.2d 
143, 25 Tenn.App. 157—Mack v 

Hugger Bros. Const. Co., 10 Tenn. 
App. 402. 

33 C J. p 183 note 41. 

63. Md.—Jaeger v. Shea, 99 A. 954, 
130 Md. 1. 

23 C.J. p 183 note 42. 

64. Colo.—Bankers Trust Co. v. In¬ 
ternational Trust Co., 113 P.2d G5 6, 

108 Colo. 15—Clark v. Giacomini, 
277 P. 306, 85 Colo. 530. 

Ga.—Gormley v. Eison, 5 S.E.2d.64 3, 
189 Ga. 259. 

Ill.—Turk V. City of Chicago, 185 N. 
E. 258, 352 Ill, 171—Blakeslec’s 

Storage Warehouses v. City of Chi¬ 
cago, 17 N.E 2d 1. 369 Ill 480, 120 
A.L.R. 715—People ex rel. Klee v. 
Kelly, 32 N.E 2d 923, 309 Ill.App. 
72—Scharf v. Solomon, 17 N.B.2d 
240, 297 Ill.App. 155—Sterling-Mid¬ 
land Coal Co. V. Groat Lakes Coal 
& Coke Co., 26C Ill.App. 46. 

Ky.—Coleman v. Reamer’s Ex’r, 36 
S.W.2d 22, 237 Ky, 603. 

Mich.—Royal Oak Tp. v. City of 
Berkley, 16 N.W 2d 83, 309 Mich. 
572—Mitchell v. Reolds Farms Co., 
256 N.W. 445, 268 Mich. 301. 

Miss.—corpus Juris cited in. State 
Highway Commission v. Wunder¬ 
lich, 11 So.2d 437, 438, 194 Miss. 
119. 

Mo.—Buswell V. Turner, App., 11 S. 
W.2d 1088. 

Mont.—W. J. Lake & Co. v. Montana 
Horse Products Co., 97 P.2d 590, 

109 Mont. 434—Eskestrand v. Wan¬ 
der, 20 p.2d G22, 94 Mont. 67. ^ 
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N J.—Simon v. New Jersey Asphalt 
& Paving Co. 8 A 2d 256, 123 N.J. 
Law 232. 

N.Y.—Title Guarantee & Trust Co. v. 
2846 Briggs Avenue, 29 N.E,2d 66, 
283 N.Y. 512, reargument denied 30 
N.E.2d 725, 284 N.Y 685--People ex 
rel. Emigrant Industrial Sav. Bank 
V. Sexton, 20 N Y S 2d 41, 259 App. 
Div. 566, affirmed 29 N E.2d 469, 284 
N.Y. 57. 

Pa.—Equitable Credit & Discount Co. 
v. Geior, 21 A.2d 53, 342 I'a. 44 5 
—Philadelphia County v. Common¬ 
wealth, 119 A. 72.3, 276 Pa. 12, 

Tenn—Southern Const. Co. v. Hal¬ 
liburton, 258 S.W. 409, 14 0 T(mn 
319. 

Tex.—Corpus Juris cited isi Ea.stlatid 
County v. Chapman, Com App , 278 
S.W. 425, 426—Corpus Juris cited 
in Kirkpatrick v, Gr»‘at American 
Ins. Co., Civ.App., 299 S.W. 943, 
945. 

Wis.—Schlesingor v State, 218 N.W. 
440, 195 Wis. 366, 57 A.L.R. 352. 

33 C.J. p 183 note 43. 

Constitutional and sta.tutor.y provi¬ 
sions generally .see infra § 5. 

65. Colo—Bankers Tru.st Co. v. In¬ 
ternational Trust Co., 113 B.2d 656, 
108 Colo, 15. 

Ill.—Blake.sleo's Storage WaivdiouHCH 
V. City of Chicago. 17 N.E.2<I I, 3 69 
Ill. 480, 120 A.L.n. 7ir)---B('ot)l(» ox 
rel. Klee v. Kelly, 32 N.E.2(1 923, 
309 Ill.App. 72. 

Mich.—Royal Oak Tp. v. (Mty of 
Berkley, 16 N.W 2d 83, 309 
572. 

Mis.s.—Coi'iius Juris cited iu Sla.to 
H?ghw«iy Corninissicm v. Wund(‘r~ 
hch, 11 So.2d 4 37, 4.38. 194 Misa. 
119. 

Mo.—Industrial A<‘ef‘p(nnfU} Corfx'ira- 
tion V. Webb, App.. 287 S.W. 657. 

Pa.—Philadelphia Ctomity v. Com¬ 
monwealth, 119 A. 723. 276 Ba. 12. 

33 C.J. p 183 nol(‘a 4 4. 4 5. 

ContractwS for mtere.sl giunuailly neo 
infra §§ 6-8. 

66. III.—Turk V. (bty of Cbi(tfig(), 185 
N.E. 258. 352 III. 171 Sterlinr;- 
Midland Coal (to, v. Cn*?)! Lajce« 
Coal & Cok(‘ Co., 266 111.Apt). 4 6. 

Mich.—Royal On,k I’p. v. (!ity of 
Berkley, 16 N.W. 2d 83, 309 Ml eh. 
672, 

33 C.J. p 183 note 44. 

67. Mich.—Roy.n.I Oak Tp. y. City of 
Berkley, supra. 

33 C.J, p 183 note 45. 
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er or not interest is to be allowed in a particular 
case fa a mere matter of statutory interpretation,^^ 
even where it is contended that great injustice will 
be done in a particular case.^^ However, interest 
which has been contracted for may be allowed, al¬ 
though the statutes make no specific provisions for 

such interest 

b. Compound Interest or Interest on Interest 

The law does not favor compound interest or interest 
on interest, and the general rule, subject to some excep¬ 
tions, is that in the absence of contract or statute author¬ 
izing it, compound interest is not allowed to be computed 
on a debt. 

The law does not favor compound interest or 
interest on interest and the general rule is 
that in the absence of contract therefor, express 
or implied, or of statute authorizing it, compound 
interest is not allowed to be computed on a debt,*^^ 
but this rule is subject to exceptions growing out 
of peculiar relations between the parties or the 
fraudulent conduct of the debtor; and courts of 


equity sometimes allow the compounding of inter¬ 
est, in order to accomplish a just and equitable set¬ 
tlement,especially where the person charged with 
payment of interest is seeking the aid of the 

court.'^4 

Where one of two joint obligors was released 
from liability on indebtedness because of his mak¬ 
ing 'payment, the other joint obligor is under no 
duty to pay compound interest on the remaining 
and isolated part of the debt, although he acknowl¬ 
edged in an instrument executed by him that he 
and the other obligors were indebted for money 
furnished.'^^ 

§ 4. What Law Governs 

a. In general 

b. Foreign judgments 

a. In General 

A contract for Interest will ordinarily be governed 
by the law of the place with reference to which, In good 
faith, the contract was made. Interest may be given ac- 


68. Kan.—Stevens-Scott Grain Co. v. 
Atchison, T. & S. F. R. Co., 149 P. 
744, 96 Kan. 1. 

68. Ill.—Geohegan v. Union El. R. 
Co.. 107 NE 786, 266 Ill. 482, Ann. 
CaslOlGB 762. 

70, Ill—Aldrich V. Dunham, 16 Ill. 
403. 

33 C J. p 1S3 note 48. 

71. Ark.—Corpus Juris cited in 
Hartford School Dist. No 94 of 
Sebastian County v. Commercial 
Nat. Bank, 188 SW.2d 638, 640. 

Cal.—Robertson v. Dodson, 129 P.2d 
726, 64 Cal.App 2d 661. 

Ga—Byrd v. Prudential Ins. Co. of 
America, 196 S.E. 72, 185 Ga. 625. 
Idaho.—Corpus Juris cited in Musser 
V, Murphy. 286 P. 618, 619, 49 Ida¬ 
ho 141 

Iowa.—Corpus Juris cited in In re 
Mann's Estate, 235 N.W. 733, 734, 
212 Iowa 17. 

Mass.—-Shapiro v. Bailen, 199 N.B. 
315, 293 Mass. 121. 

Mo.—Corpus Juris cited in Edwards 
v. Northwestern Mut. Life Ins. Co., 
App., 183 S.W.2d 359, 3G3, opinion 
qua.shcd on other grounds. Sup., 
State ex rel. Northwestern Mut. 
I.ifc Ins. Co. V. Bland, 189 S.W.2d 
542. 

N.Y.—In re Schuster’s Will, 3 N.Y.S. 
2(1 702, 167 Misc. 194, appeal dis¬ 
missed 12 N.Y.S.2d 20. 257 App.Div. 
55, afllrmcd 29 N.E.2d 392, 284 N. 
Y. 509. 

Pa.—Corpus Juris cited in Murray v. 
Prudential Ins. Co. of America, 18 
A.2d 820, 823, 144 Pa.Supcr. 178- 
fq.Cl—Tfodge y. Do Laine, 135 S.E. 357, 
J37 S.C. 337. 

T(‘X.—Corpus Juris cited in Grand 


Fraternity v. Nicosia, Civ.App., 41 
S.W.2d 684, 686 

Wash.—Corpus Juris CLUoted in Good¬ 
win V. Northwestern Mut. Life Ins. 
Co., S3 P.2d 231, 237, 196 Wash. 
391—James D. Lacey & Co. v. Mc¬ 
Carthy. 12 P2d 11, 168 Wash. 579. 

33 C.J. p 191 note 33. 

72. U S.—Cherokee Nation v. U. S., 
Ct.Cl., 46 S.Ct 428, 270 U.S. 476, 
70 LEd. 694. 

Ala.—^V^arley v. Cieutat, 9 So.2d 765, 
3 0 Ala.App 522, certiorari denied 
9 So 2d 768, 243 Ala. 272. 

Cal —Haines v. Commercial Mortg. 
Co., 255 P. 805, 200 Cal. 609, 53 A. 
L.R. 725. 

Colo.—Tarabino Real Estate Co. v. 
Tarabmo, 126 P.2d 859, 109 Colo. 
425. 

Hawaii—Nawahi v. First Trust Co. of 
Hilo, 30 Hawaii 359. 

La.—Interstate TrustBanking Co. 

V. Laplace, 100 So. 544, 156 La. 403. 
Mo.—Corpus Juris cited in Edwards 
V. Northwestern Mut. Life Ins. Co., 
App., 183 S.W.2d 359. 363, 366, 308, 
reversed on other grounds State ex 
rel. Northwestern Mut. Life Ins. 
Co. V. Bland, Sup., 189 S.W.2d 542. 
N.y.—Sonn View Development Cor¬ 
poration V. Xnorb Realty Corpora¬ 
tion, 5 N.Y.S.2d 13. 254 App.Div. 
319—In re Schuster's Will, 3 N.T. 
S.2d 702, 167 Misc, 194, appeal dis¬ 
missed 12 N.Y.S.2d 20, 257 App.Div. 
65, affirmed 29 N.E.2d 392, 284 N. 
y. 669. 

N.D.—Thompson v. Baker, 203 N.W. 
195, 52 N.D. 366. 

Pa.—Corpus Juris cited in Murray v. 
Prudential Ins. Co. of America, 18 
A.2d 820, 823, 144 Pa.Super. 178. 
S.C.—Hodge V. De Laine, 136 S.E. 
357, 137 S.C. 337, 
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Tex.—Baker v. Griffith, Civ.App., 79 
S.W 2d 626, reversed on other 
grounds Griffith v. Baker, 107 S W. 
2d 371, 130 Tex. 17. 

Wash.—Corpus Juris quoted in Good¬ 
win V. Northwestern Mut. Life Ins. 
Co., 83 P.2d 231, 237, 196 Wash. 
391. 

Wis.—In re Carlin’s Estate, 202 N.W. 

201, 185 Wis. 438. 

33 C.J. p 192 note 36. 

Allowance of interest on periodical 
installments of interest see infra 
§ 15. 

Contract for compound interest or in¬ 
terest on interest: 

Generally see infra § 6 b. 

Implied contract see infra § 8 b. 
Statutory regulation of allowance of 
compound interest see infra § 5. 
Cash advanced to pay interest 
Trustee was authorized, without 
violating rule against compound in¬ 
terest, to charge cestui interest on 
cash advanced on behalf of cestui in 
paying interest due creditor of cestui. 
—Nawahi v. First Trust Co. of Hilo, 
31 Hawaii 958. 

Penalty interest on mortgage note 
should not be compounded.—^Weinrich 
V. Hawley, Iowa, 19 N.W.2d 665. 

73, Mass.—Shulkin v. Shulkin, 16 N. 
E.2d 644, 301 Mass. 184, 118 A L.R. 
629. 

Tex.—^Corpus Juris cited in Grand 
Fraternity v. Nicosia, Civ.App., 41 
S.W.2d 684, 686. 

33 C.J. p 252 note 38. 

74, Mass.—Ellis v. Sullivan, 134 N. 
E. 695, 241 Mass. 60. 

33 C.J. p 252 note 39. 

75, Ky.—Bullard v. Waddy, 232 S.W. 
70. 192 Ky. 71. 
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cordfng to the lex fori in the absence of proof as to where 
the contract was executed or to be performed, or in the 
absence of proof of what the controlling foreign law is- 

The general rule is that a contract for interest 
will be governed, as to the right of recovery there¬ 
under, by the law of the place with reference to 
which, in good faith, the contract was made.'^^ 
As a general rule the parties may validly contract 
with reference to the laws of either the place of 
performance of the contract or the jurisdiction in 
which the contract is executedJ'^ Where the cir¬ 
cumstances leave it doubtful whether the contract 
for interest was made with reference to the law 
of the place where it was entered into or that in 
which the money was pa 3 mblej that construction 
Avhich will render the contract operative according 
to its terms should, in general, be adopted, rather 
than that which will render it voidT^ 

Place where contract made. Under the general 
rule, as stated in Conflict of Laws § 11 b, the na¬ 
ture, validity, obligation, and effect of a contract 
in which interest is expressly reserved will be 
governed by the law of the place where it was 
made.A fortiori where a contract providing for 
interest provides that it is to be performed in the 
place where it is made, the validity and effect of 
the contract are to be determined by the laws of 
that place.s<^ 

Place where contract is to be performed. Under 
the general rule, as stated in Conflict of Laws § 
11 c, where a contract providing for interest is 
made in one place to be performed in another, the 
law of the place of performance will govern but 
in order that parties in one jurisdiction may valid¬ 
ly contract with reference to the interest laws of a 
foreign place of performance, it is requisite that 


the latter should be adopted in good faith and not 
for the purpose of evading the laws of the place 
where the contract is entered into.'^^ However, it 
is always competent for the parties in good faith to 
agree that the contract shall be governed by the 
laws of the place where it was entered into, and 
not of the place where the contract is to be per¬ 
formed.^^ 

Place where suit brought. Where interest is 
contracted for, but there is nothing to show where 
the contract was executed or was to be performed, 
it has been held that interest according to the lex 
fori may be given.^^ In some cases also the law 
of the place where suit is brought governs the al¬ 
lowance of interest where the contract was made 
with reference to the law of a foreign jurisdiction, 
if it is not shown what that law is.‘^^ In the ab¬ 
sence of proof of the statute law of a common-law 
state, the question of interest will be governed by 
the common law of the forum.®^ The law of the 
forum controls with relation to interest allowable 
for money paid by mistake.®'^ 

Implied contracts. The rules applicable in re- 
spect of the law governing express contracts for 
interest apply with full force and effect to implied 
contracts for interest. 

b. Foreign Judgments 

In some states the allowance of Interest on Judgments 
recovered in one jurisdiction a,nd sued on in another de¬ 
pends on the law of the place whore the original judg¬ 
ment was rendered. 

In some cases the allowance of interest on judg¬ 
ments recovered in one jurisdiction and sued on 
m another has been held to depend on the law of 
the place where the original judgmeuu was ren¬ 
dered but in other cases it has been held that 


70, Miss.—Corpus Juris cited in 
Castleman v. Canal Bank & Trust 
Co., 156 So. 648, 649, 171 Miss. 
291. 

33 C.J p 184 note 51. 

What law governs as to rate of inter¬ 
est see infra § 31. 

77. Vt—Peck V. Mayo, 14 Vt. 83, 39 
AmD. 205 

S3 C.J p 184 note 52. 

78. N.J.—Varick v. Crane, 4 jtST.J.Ea 
128. 

79. Ala —Corpus Juris cited in Equi¬ 
table Life Assur. Soc. of the U. S. 
V. Brandt, 198 So. 695, 240 Ala. 260. 

33 C J. p 184 note 65. 

SO. Colo.—Baxter v. Beckwith, 137 
P. 901, 25 Colo-App. 322. 

33 C.J. p 184 note 56. 

81. U.S.—^Corpus Juris cited in Clark 
V. Gibbs, C.C.A.Fla,, 69 F.2d 364, 
366—Corpus Juris cited in Boswell 
Drainage Dist. v. Parker, C.C.A.N. 

, M.. 53 F.2d 793, 797. 


Ala—Alger Sullivan Lumber Co. v. 
Union Trust Co., 118 So. 760, 218 
Ala. 448. 

33 C.J. p 184 no“te 58. 

82. Mo.—Long v. Long, 44 S.W. 341, 
141 Mo. 352. 

33 C.J. p 185 note 59. 

S3, U.S.—Kellogg V. Miller, C.C.Neb., 
13 F. 19, 2 McCrary 395. 

Ga.—Plarvard v. Davis, 89 S.E. 740, 
145 Ga. 580. 

84. Tex.—Cook V. Crawford, 4 Tex. 
420. 

33 C.J. p 185 note 64. 

In California the law of the forum 
rather than that of the place whime 
contract was made or is to be per¬ 
formed governs the que.stion of lia¬ 
bility for interest.—Perkins v. Ben- 
guet Consol. Mining Go., 132 P.2d 
70, 55 CaLApp.2d 720, certiorari de¬ 
nied Benguct Consol. Mining Co. v. 
Perkins, 63 S.Ct. 1435, 319 U.S. 774, 
87 L.Ed. 1721, rehearing denied 64 S. 
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Ct. 429, 320 U.S. 803, 815, 88 Xj.Kd. 
485. 

85. N.Y.—John S. M(d(*alf Co. v. 
Mayer, 211 N.Y.S. 53, 213 App.Div. 
607. 

What, law governs as to rate of in¬ 
terest see infra § 31. 

86. Mo.—Industrial Acc(q)Uuic(> Cor- 
po]*ation v. Webb, App., 287 S.W. 
657. 

87. U.S.—U. S. V. Skinner & iOddy 
Corporation, D.C.Waiih., 28 b\2<i 
373, modified on olln'r nr’oundr., 
C.C.A., 35 F.2d iS<89, eerilorvirl dis¬ 
missed Skinner & Eddy Corpora¬ 
tion V. U. S., 50 S.Ct, 24K, 2 81 U.S. 
770, 74 I^.Ed. 3176. 

88. Mass."—-lYench v. French, 3 26 
Mass. 360. 

33 ax p 18G note 66. 

89. Or.-—Corpus Juris cited in In 
ICcrn's Estate, 147 P.2a 498, 490. 

38 C.X p 186 note 71. 
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interest on a foreign judgment is recoverable only 
as damages, not eo nomine, and that the recovery 
will be controlled by the law of the place where suit 
on such judgment is brought.In the absence of 
proof that judgments bear interest in the state 
where they are rendered, the law of the place 
where the action is brought governs. 

§ 5. Constitutional and Statutory Provisions 

The legislature has wide powers to legislate on the 
subject of interest; and statutes concerning interest are 
governed by the ordinary rules of construction. 

In view of the rule stated supra § 5, that inter¬ 
est is a matter of statutory origin, and not a de¬ 
velopment of the common law, it has been held 
that the legislature has the widest powers on the 
subject,and the will of the legislature controls 
except in so far as limitations are placed on this 
power by the organic law.^s Jn Kngland and in 
some of the United States the statutes prescribe 
the character of demands on which interest is re¬ 
coverable, but the statutes more generally merely 
fix a legal rate of interest and prohibit the taking 
of interest beyond a specified rate, without affirm¬ 
atively declaring what character of demands shall 
draw interest.^4 The legislature also has the pow¬ 
er to impose on debtors the obligation of paying 
interest after the passage of the act on obligations 


§ 6 

already due, and such a statute is not objectionable 

as being retrospective.®^ 

Construction cmd operation. The ordinary rules 
governing the interpretation of statutes apply to 
legislative enactments concerning interest®® In¬ 
terest statutes, being in derogation of the common 
law, must be strictly construed,®'^ and the doctrine 
of expressio unius applies to restrict the operation 
of statutes regulating interest to the recited in¬ 
stances.®® Statutory provisions respecting the al¬ 
lowance of interest ordinarily operate only on after- 
acquired rights and generally they are not permit¬ 
ted to have a retroactive effect.®® Where the al¬ 
lowance of compound interest is regulated by stat¬ 
ute, such interest is permissible only under the cir¬ 
cumstances prescribed by the statute.^ 

§ 6. Contracts for Interest 

a. In general 

b. Compound interest or interest on in¬ 

terest 

a. In General 

Contracts may provide for or agaiAist the payment of 
interest, and such contracts are governed by ordinary- 
rules. 

Subject to statutory regulations, persons occupy¬ 
ing or intending to assume the relation of debtor 


INTEREST 


Presumption that common law is in 
force in other states generally see 
Common Law § 20 a. 

AssessiTtg* both principal and interest 
Where it was the practice in the 
state where a foreign judgment was 
recovered not to compute interest to 
the dale of the judgment entry, but 
to And and enter judgment for the 
principal debt and make a notation 
of the date from which interest was 
to be allowed, which practice was fol¬ 
lowed in the judgment in question, it 
was not error, in an action to re¬ 
cover the judgment debt, for the 
court to assess both principal and 
Interest against defendant.—Cuyken- 
dall V. Doe, 105 N.W. 69S. 129 Iowa 
452, 3 L.R.A.,N.S., 449, 113 Am.S.R. 
472. 

90. Md. —Bellman v. Foe, 114 A. 568, 
138 Md. 4 82. 

33 C.J. p ISC note 72. 

In. Missouri In action on foreign 
judgment interest is allowable as 
jirovided by Missouri statutes from 
time of rendition of judgment in for¬ 
eign state, in absence of proof of law 
of foreign state.—Flint v. Sebastian, 
300 S.W. 798, 817 Mo. 1344. 

33 C.J. p 186 note 72 [bj. 

91 . La.—Barlow v. Fife, 133 So. 
436. 172 La. 176. 

92. N'.Y.—People ex rel. Emigrant 

i7 2 


Industrial Sav. Bank v. Sexton, 
20 N.Y S 2d 41, 259 App.Div. 5G6, 
affirmed 29 N.E 2d 469, 284 N.Y. 57. 

93. Kan—Stevens-Scott Gram Co. v. 
Atchison, T. & S. P. R. Co., 149 
P. 744, 90 Kan 1. 

Fa.—Equitable Credit & Discount Co. 

V. Geicr, 21 A.2d 53, 343 Pa 445. 
Tenn—Phoenix Ins. Co. v. Jordan, 
App., 1S4 S.W.2d 721. 

Statute held, constitutional 

Statute leaving interest on securi¬ 
ties to agreement of parties subject 
to approval of public utilities com¬ 
mission.—Straus V. Elless Co., 222 N. 
W. 752, 245 Mich. 558. 

94. Minn.—Mason v. Callender, 2 
Minn. 350, 72 Am.D. 102. 

95. Cal.—Dunne v. Mastick, 50 Cal. 
244. 

96. Idaho.—Hendrix v. Gold Rridge 
Mines, 54 P.2d 254, 66 Idaho 326. 

33 C.J. p 187 note 82. 

JEtequiremeut of writing 

Statute providing that a contract to 
pay interest in excess of seven per 
cent must be in writing applies only 
to a contract containing an execu¬ 
tory promise to pay such excess, and 
not to one where such excess has 
been actually paid, and such actual 
payment and receipt thereof has been 
accepted by the opposite party to 
the contract, in consideration of a 
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promise to extend time of payment of 
the principal.—Lewis v. Citizens’ & 
Southern Bank, 121 S.E. 524, 31 Ga. 
App. 59 7, affirmed Citizens’ & South¬ 
ern Bank V. Lewis, 126 S.E. 392, 159 
Ga, 551. 

97. Colo. — Smith-McCord-Townsend 
Co V. Camenga, 87 P.2d 751, 104 
Colo. 7. 

Mich.—^Corpus Juris cited in Straus 
V. Elless Co., 222 N.W. 752, 753, 245 
Mich. 558. 

33 C J. p 187 note 83. 

In Missouri 

Under statute providing that gen¬ 
eral acts of parliament made prior 
to the fourth year of the reign of 
James I, in 1607, are part of the 
common law of the state, a statute 
sanctioning allowance of interest 
is not in derogation of the common 
law, but is rather declaratory of it.— 
Industrial Acceptance Corporation v. 
Webb, App., 287 S.W. 657. 

98- Or.—Carnahan Mfg. Co v. Beebe- 
Bowles Co., 156 P. 584, 80 Or. 124. 
33 C.J. p 187 note 84. 

99. N.Y.—Schules Pure Grape Juice 
Co. V. Mills, 263 N.T.S. 754, 146 
Misc. 823. 

33 C.J. p 187 note 85. 

1. Philippine.—Robinson v. Do Mac- 
leod, 46 Philippine 639. 

33 C.J. p 192 note 30. 
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§ 6 

and creditor may contract for the payment of in¬ 
terest on the indebtedness,2 and such contracts are 
governed by the same rules as other contracts 
with reference to the powers and capacities of the 
parties thereto.^ Similarly it is competent for the 
parties to contract that the debt shall not bear in¬ 
terest,^ in winch event, in assessing the amount of 
recovery, it is error to include interest before judg- 
ment.5 

b. Oompomid Interest or Interest on Interest 

With some limitations, it is generally recognized that 
it is competent fop the parties to contract for the pay¬ 
ment of compound interest or interest on interest. 

It is very generally recognized that it is compe¬ 
tent for parties to contract for the payment of com¬ 
pound interest or interest on interest,^ although the 
courts of many jurisdictions have placed important 
limitations on this right.To create such an ob¬ 
ligation there must be a direct promise,^ and it has 
been held that it is not enough that the note or 
contract merely provide for annual payment of 
interest.^ 

After interest due. It is undisputed that after 
interest has accrued it is perfectly competent for 


the parties to the obligation to agree to add the 
accrued interest to the principal, thus making a new 
principal on which interest is to be allowed.^0 A 
familiar application of the foregoing principle is 
that, if, after interest has become clue, an account 
is stated making rests, this is lawfuL^t VVhere 
the contract for interest on accrued interest is evi¬ 
denced by a new note given or embraced in a new 
security after the interest is payable, the recovery 
of interest on interest in such instances is always 
allowed and the rule applies, although by rea¬ 
son of the contract for interest on interest or by 
successive contracts of this nature the original 
principal is permitted to earn a higher rate of in¬ 
terest than permitted by law,i2 unless the circum¬ 
stances are such as to evince an attempt to evade 
the usury laws.^^ 

Before interest on principal due. It has fre¬ 
quently been held that, in the absence of any stat¬ 
ute expressly providing for the compounding of 
interest,it is not competent for parties to con¬ 
tract in advance for the compounding of interest 
or the payment of interest on overdue and unpaid 
installments of interest,that is to say, interest 
cannot be compounded by virtue of any provision 


2. Fla.—Treadway v. Terrell, 158 
So. 512. 117 Fla. 838. 

33 C.J. p 191 note 28. 

Constitutional and. statutory provi¬ 
sions: 

Generally see supra § 5. 

Relating to rate see infra § 32. 
Constitutionality 

Const, art. 1 § 8, giving congress 
power to coin money and regulate 
value thereof, does not invalidate 
contracts to pay interest.—Klatten- 
burg V. Qualsett, 205 N.W. 577, 114 
Neb. IS, error dismissed Qualsett v. 
Kattenburg, 47 S.Ct. 241, 273 U.S. 
645, 71 L..Ed, 820. 

3. Minn.-—Brewster v. Wakefield, 1 
Minn. 352, 69 Am.D. 343. 

Va.—Roberts v. Cocke, 28 Gratt. 207, 
60 Va. 207. 

4. Okl.—Dunlap v. Stannard, 91 P. 
845, 19 Okl. 232. 

5. Okl.—Dunlap v. Stannard, supra. 

6. Ariz.—Greer v. Greer, 10 8 P.2d 
398, 56 Ariz. 394. 

Fla.—Morgan v. Mortgage Discount 
Co, 129 So. 589, 100 Fla. 124. 

N.C.—Cox V. Brookshire, 76 N.C. 314. 
Wash.—Corpus Juris quoted ia Good¬ 
win V. Northwestern Mut. Life Ins. 
Co., 83 P.2d 231, 237, 196 Wash. 391. 
33 C.J. p 192 note 37. 

Consideration see infra § 7 h. 

7. Wash.— Corpus Juris quoted iu 
Goodwin V. Northwestern Mut. ij^fe 
Ins, Co., 83 P.2d 231. 237, 196 Wash. 
391. 


8. Wash—Stauffer v. Northwestern 
Mut. Life Ins. Co.. 51 P.2d 390, 184 
Wash. 431—James D. Lacey & Co. 
V. McCarthy, 13 P.2d 11, 168 Wash. 
579. 

9. Wash.—Stauffer v. Northwestern 
Mut. Life Ins. Co., 51 P.2d 390, 184 
Wash. 431—James D. Lacey Sc Co. 
V. McCarthy, 13 P.2d 11, 168 Wash. 
579. 

Agreement for interest payable at 
stated periodical times as authoriz¬ 
ing interest on periodical install¬ 
ments of interest see infra § 15. 

10. U S.—Madison Personal Loan v. 
Parker, C.C.A.N.Y., 124 F 2d 143— 
Johnston v. Brown, D.C.N.Y., 300 
P. 737, reversed on other grounds, 
C.C.A, 6 P.2d 372. 

Ala.—Smith v. Penn Mut. Life Ins. 

Co., 14 So 2d 690, 244 Ala. 610. 
Idaho.—Corpus Juris cited in Mussor 
V. Murphy, 286 P. 618, 49 Idaho 111. 
Iowa.—Frank Cram Sc Sons v. Cen¬ 
tral Trust Co. of Dos Moines, 216 
N.W. 71. 205 Iowa 408, 

Mo.—corpus Juris quoted in Barutio 
V. New York Life Ins. Co., 177 S.W. 
2d 685, 688, 237 Mo.App. 854. 
N.Y.—In re Schuster's Will, 3 N.Y. 
S.2d 702, 167 Misc. 194, appeal dis¬ 
missed 13 N.Y.S.2d 20, 257 App. 
Div. 55, affirmed 29 N.E.2d 392, 284 
N.Y. 569. 

Wash.—Corpus Juris quoted in Good¬ 
win V, Northwestern Mut. Life Ins. 
Co., 83 P.2d 231, 237, 196 Wash. 
391. 


W.Va—Brand v. Gibson, 176 S.F. 611. 

115 WVa. 399. 96 A L It. 986. 

33 C.J. p 192 nolo 40. 

11. U.S—Johnston v. Brown, D.G.N. 
Y., 300 F. 73 7, rcvorH(Ml on o(h(‘r 
grounds, C.C.A., 6 P 2d 372. 

33 C J. p 193 note 41. 

12. Idaho,—Coi-pns Juris quoted in 
Mussor V. Murphy, 286 P. 618, 62(1, 
49 Idaho 141 

Iowa.—Prank Oram Sc. Son.s v. Cf'n- 
tral Trust Co. of D(\s Momos, 216 
N.W 71, 205 Iowa 408. 

Mo.—Corims Juris quoted in Ba radio 

V. New Yoric Lifi^ In.s. Co., 177 S. 

W. 2d 6S5, 688, 237 Mo.App. 854. 

33 C.J. p 193 nolo 42. 

13. Conn.—Camii v. Bales, 11 Conn. 
487. 

33 C.J. p 193 note 4 3, 

14. Ky.—Nodes v. Blythe, 2 B.Mon, 
335. 

15. Wis.—G Bison V. Soutliwi'Mlern 
Land Co., 6J N.W. 282, 89 Wi.s. 4 9. 

33 C.J. p 193 nolo 45. 

16. U.S.—Ma.dison BtjrsouaJ Ijoa.n v, 

1‘arkGr, C.C.A.N.Y., 124 143— 

Amoru'.an Brake'. Slioe Sc. h^nuulry 
Co. V. Inltn’lioroiiKh ilajfiid 'rrmifni 
Co., D.C.N.y., 26 F.Supp. 954. 

N.Y.—In re Soliuster's Will, 3 N.Y.S. 
2d 702, 167 Misc. 194, appeal din- 
nussed 12 N.Y.S.2d 20, 257 Afip.IHv. 
55, afUniual 29 N.M2d 292, 284 N. 
T. 669—laannoH Brand Silk Wbo’k.n 
V, Spiogelbcrg, 217 N.Y.S. 595» 127 
Misc. 855. 

33 C.J. p 193 note 46. 
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in the obligation on which the interest accrues 
and in jurisdictions where this view prevails it has 
been held that these agreements cannot be sustained 
in a court of equity.^S Qn the other hand there is 
authority for the view that it is perfectly compe¬ 
tent for the parties to agree at the time a loan is 
made or a debt contracted, that, if interest is not 
paid at the time stipulated, it shall be treated as 
principal and bear interest, and such agreement is 
valid49 In addition to this there are some cases 
where contracts made in advance for compound in¬ 
terest or interest on interest have been construed 
and enforced without any question being raised as 
to their validity. 

§ 7 , - Express Contracts 

a. In general 

b. Consideration 

c. Writing 

d. Construction and operation 
a. In G-sneral 

Interest is created expressly when the parties to a 
contract agree iln terms that interest shall be paid, and 
such contracts are generally enforceable. 

Interest is created expressly when the parties to 
a contract agree in terms that interest shall be 
paid, which is usually done in written contracts by 
inserting therein the words, “bearing interest,’’ 
“with interest,” or some expression of like im¬ 
port and such contracts for interest have been 


S i 

upheld and enforced ever since interest has been 
recoverable under legal sanction, except of course 
in cases where there is some ground common to all 
contracts for relief from it in equity, or where the 
contract is usurious or unlawful on some other 
ground.22 Where interest is reserved in the con¬ 
tract, it becomes a part of the debt and is recover¬ 
able as a matter of right.^S 

b. Consideration 

A contract for the payment of Interest, whether sim¬ 
ple or compound, must be supported by a consideration. 

A contract for the payment of intei*est, like oth¬ 
er contracts, requires a valuable consideration to 
support it,2^ since otherwise it would be a nudum 
pactum.25 This rule applies as well to contracts for 
compound interest as to contracts for simple in- 
terest.26 The past use of money lent,-'^ or the for¬ 
bearance to enforce the collection of the princi- 
ple,28 will support an agreement to pay interest, 
whether simple^^ or compound.^0 An extension of 
the time of payment of a debt admitted to be due 
will support a promise to pay interest on inter¬ 
ests^ or back interest on the debt,S2 even though 
the debt was originally noninterest-bearing.SS 
Where one contr^ficts to lend money lo another and 
sets it aside in readiness to be paid in installments 
pursuant to the contract, the withholding of the 
money from use constitutes a valuable considera- 
tion.S^ 


Interest on coupons and installments 
of interest see infra § 15. 

17. Mich.—Hoyle v. Pagre, 2 N.W. 
G65, 41 Mich. 533. 

18. Ala.—Paulling v. Creagh, 54 Ala. 
04 G. 

33 C.J. p 194 note 49. 

19 . Ga—Corpus Juris cited iu Byrd 
V. Priulenlial Ins Co, of America, 
196 S.E. 72, 74, 185 Ga. 625. 

33 C J p 104 note 50. 

20. Cal —Fisk V, Lee, 12 P. 255, 2 
Cal.Unrep.Cas. 720. 

.33 C.J. p 194 note 61. 

21. Ohio.—Carr v. Doan Savings & 
Doan Co., 147 N.K. 641, 112 Ohio 
St. 219, 40 A.D.R 819. 

83 C.J. p 194 note 52. 

Held not agreement for interest 
Agreement that alleged sales agent 
would pay one per cent premium each 
month after six months on pianos not 
sold was held not to provide interest, 
usurious or otherwise,—Weaver Pi¬ 
ano Co. V. Curtis, 155 S.B. 291, 158 
S.C. 117. 

22. C;U.—Brown v. Cardoza, 153 P.2d 
707, 67 Cal App.2d 187. 

38 C.J. P 194 note 62. 

23. Ala.—■Green y. Slone, 87 So. 862, 
205 Ala. 381, 


Interest as distinct cause of action 
see infra § 71. 

Interest as incident to principal see 
infra § 70. 

Creditor as agent 

Creditor paying notes to himself 
and others out of funds collected as 
agent for debtor cannot be deprived 
of interest unless payment was un¬ 
necessarily delayed—Overlander v. 
Overlandcr, 268 P. 828, 126 Kan. 429, 
certiorari denied 49 S Ct. 186, 278 U. 
S. 658, 73 L.Ed. 566. 

24. N.Y .—In re Schuster’s Will, 3 N. 
Y.S2d 702, 167 Misc. 194, appeal 
dismissed 12 IST.Y S.2d 20, 257 App. 
Div. 55, affirmed 29 N.E.2d 392, 284 
N.Y. 5G9. 

33 C.J. p 195 note 56. 

Agreement to return property for 
which a note is given is sufficient 
consideration for an agreement to 
charge no interest on the note — 
Temple v. Hamilton, 11 S.W.2d 465, 
178 Ark. 355. 

25. N.Y,—In re Schuster’s Will, 3 N. 
Y.S.2d 702, 167 Misc. 194, appeal 
dismissed 12 N.Y.S.2d 20, 257 App. 
Div. 65, affirmed 29 N.B.2d 392, 284 
N.y. 669. 

33 C.J. P 106 note 57, 
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26 . N.Y.—^Newhurger-Morris Co. v. 
Talcott. 114 NE. 846, 219 N.Y. 505 
—In re Schuster’s Will, 3 N.Y.S.2d 
702, 167 Misc. 194, appeal dismissed 
12 N.Y.S2d 20, 257 App Div. 55, 
affirmed 29 N.E 2d 392, 284 NY. 5G9. 

27. La.—Garland v. Lockett, 5 Mart, 
N.S, 40. 

28. Idaho.—Corpus Juris cited in 
Musser v. Murphy, 286 P. 618, 620, 
49 Idaho 141. 

33 C.J: p 195 notes 60, 61. 

29. Idaho.—Corpus Juris cited in 
Musser v. Murphy, 286 P. 618, 620, 
49 Idaho 141. 

33 C.J. p 195 note 60. 

30. Idaho.—Corpus Juris cited in 
Musser v. Murphy, 286 P. 618, 620, 

49 Idaho 141. 

33 C J. p 195 note 61. 

31. Idaho.—Musser v. Murphy, 286 
P. 618, 49 Idaho 3 41. 

32. Mo.—Murdock v. Lewis, 26 Mo. 
App. 234. 

S.a—Harrell v. Parrott, 27 S.E. 621, 

50 S.C. 16. 

33. S.C.—^Harrell v. Parrott, supra— 
Hutton V. Edgerton, 6 S.C. 485. 

34. Ohio.—Carr v. Doan Savings & 
Loan Co., 147 N.E. 641, 112 Ohio 
St 219, 40 A.L.R. 819. 
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c. Writing 

In the absence of statute, a contract for interest 
need not be in writing. 

In the absence of statutory requirement,^^ it is 
not necessary that a contract for the payment of 
interest, whether simple^^ or compound,should 
be in writing. So an oral agreement, made after 
the maturity of the debt, relating to a new engage¬ 
ment to pay interest, or to a change of rate or 
method of payment,^^ is valid and binding. 

d. Oonstraction and Operation 

Contracts for interest are governed by the same rules 
of construction as those which apply to other contracts, 
the true intent of the parties being of controlling im¬ 
portance. 

Contracts in writing for the payment of interest 
are governed by the same rules as those which ap¬ 
ply to other written contracts, regarding their con¬ 
struction and operation.'^*^ Thus the contract 
should be so construed as to give it some opera¬ 
tion rather than none at all,"^^ and the true intent 
of the parties, when it has been properly ascertain¬ 
ed, will controi.^2 jf the terms of the contract ren¬ 
der its meaning doubtful, it is to be construed most 
strongly against the party contracting to pay the 
interest,^3 where written evidence of the in¬ 

debtedness leaves the matter of computing inter¬ 
est on interest to mere inference, such inference 
will be resolved against the party that drafted the 
writing.^^ Courts generally regard the contract to 
pay the debt and the contract to pay the interest 
as in reality separate contracts, although they may 
be contained in the same writing.^^ 


Abbreviations and omissions, Abbieviations used 
in a contract for the payment of interest are to be 
construed according to their usual and generally 
accepted meaning.^^ The omission of the word 
“interest” from a contract purporting to stipulate 
for the payment of interest is supplied by the law, 
where the intent is so disclosed by the contract, 
and, where the contract contains no stipulation as 
to the period to which the rate agreed on shall 
apply, it is construed so as to make the interest 
computable per annum, not for any longer or 
shorter period.'^s 

§ 8. - Implied Contracts 

a. In general 

b. Compound interest or interest on in¬ 

terest 

a. In G-eneral 

In the absence of an express contract to pay interest 
in implied contract may arise by operation of law, as 
from breach of contract to pay money, custom or usage 
of trade, course of dealings between the parties, or par¬ 
ticular acts of the parties; and interest may be recov¬ 
ered on such a contract. An agreement that a debt shall 
not bear Interest may also be implied. 

An implied contract to pay interest may arise 
i^^hen the parties make no express agreement there¬ 
for, but from the circumstances the law may in¬ 
fer that they contracted with reference thereto, and 
interest may be recovered on a contiact thus im¬ 
plied as well as on an express contract to pay it,^^ 
An agreement to pay interest on a contract will 
not be implied, however, where to agree directly to 
do so would be a felony.An agreement tliat a 


35. L>a,—Gast v. Gast, 3 So.2d 173, 
197 La. 1043—Elston, Prince & Mc- 
Dade v. First State Bank of Plain 
Dealing:, 140 So. 510, 19 La.App. 
385. 

33 C-J. p 195 note 64. 

Necessity of writing with respect to 
particular stipulations as to rate 
see infra § 37. 

SS. Ky.—Cartmill v. Brown, 1 A.K. 

Marsh, 576, 10 Am.D. 763. 

33 C.J. p 196 note 65. 

37. N.T.—Young- v. Btill, 67 N.Y. 162, 
23 Am.R. 99, 

38. Kan.—Dudley v. Reynolds, 1 
Kan. 286. 

39. N.J.—Sharp v. Wyckoff, 39 N.J. 
Eq. 376. 

40. Ga.— 'W. H. Howard Piano Co. v. 
Glover, 67 S-E. 277, 7 Ga.App. 548. 

33 C.J. p 195 note 73. 

41- Ala.—Evans v. Sanders, 8 Port. 
497, 33 Am.D, 297. 

Ill.—Thompson t. Hoagland, 66 Ill. 
310. 


42. Fla.—^Harrell v. Durrance, 9 Fla. 
499. 

Or.—Rmer v. Southwestern Surety 
Ins. Co., 1C5 P. 684, 85 Or. 293, re¬ 
call of mandate granted 1G6 P. 952, 
85 Or. 293. 

33 C.J. p 195 note 75. 

43. Tex.—Eall v. Belden, 126 S.W. 
20, 59 Tcx.Civ,App. 29, 

33 C.J. p note 7G. 

44. Ala.—Smith v. Penn Mut. Life 
Ins. Co., 14 So 2d 690, 244 Ala. 610. 

45. Ala.—Simpson v. Mabry, 124 So. 
93, 220 Ala. 5G. 

Interest as distinct cause of action 
see infra § 71. 

46. D.C.—Durant v. Murdock, 3 App. 
D.C. 114. 

HI.—Belford v. Beatty, 34 N.E. 254, 
145 Ill. 414. 

33 C.J. p 196 note 77. 

47. Ill.—Thompson v. Hoagland, 66 
Ill. 310. 

83 CJ. p 196 note 78. 
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48. Miss.—Loury v. Loury, 1 Miss. 
207. 

33 C.J. p 19G note 79. 

49. U.S.-~'C. I. It. V. T.aPayetta Life 
Ins. Co., O.CA., 07 F.2<1 209. 

Iowa.—Frank Cram & Sons v. 

Trust Co. of Dos Moines, 21G N.W. 
71, 205 Iowa 40S. 

Ky.—Carrs Fork Coal Co. v, Jolni- 
son Drug Co., GO S.W.2d 952, 249 
Ky. 371, 

FT.Y.—Davison v. Klaos.s, 20 N.E.2<1 
744, 2S0 N.Y. 252. 

Tex.—Parsons v. I^ar.sons, <';iv.Ai>p.» 
275 S.W. 200, aillrmcd, Com.App., 
284 S.W. 933. 

Va.—Johnson v. Johnson, 33 S.K.2<I 
784, 183 Va. 802‘”“-l»('ale v. Mooios 
32 S.E.2d COG, 183 Va. GIO- «Par- 
sons V. l»arsons, 189 S.E. 448, 167 
Va. 374. 

33 C.J. p 19G note 80. 

Interest as integral part of debt see 
infra § 70. 

50. CaL—Los Angeles r. City iJank, 

34 P. 510, 100 Cal. 18. 
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debt or obligation shall not bear interest, as well as 
an agreement to pay interest, may be implied.®^ 

Breach of contract to pay money. It has been 
held in a number of cases that, where a definite 
contract exists for the payment of money at a fixed 
date, and there is a breach of such contract, the 
law raises an implied promise to pay interest on 
the sum due;52 an implication created, it has been 
said, because in such cases justice to the creditor 
cannot be done without it.^^ As shown in Dam¬ 
ages § 52, however, many cases hold that on a 
breach of a contract to pay money interest is al¬ 
lowed as damages, but not by reason of any im¬ 
plied contract to pay it. 

Custom or usage of trade. A contract to pay in¬ 
terest may be implied from the custom or usage 
of trade governing the business in which the par¬ 
ties are engaged but such custom or usage to 
charge interest must be legal, uniform, well-known, 
long established, and generally acquiesced in.^s 
Where the custom is shown to be one generally 
adopted among merchants, the parties will be pre¬ 
sumed to have knowledge thereof and to have con¬ 
tracted with reference thereto but knowledge on 
the part of the debtor of a usage of a particular 
trade will not be presumed but must be establish¬ 
ed in order to raise the implication of a contract 
with reference to such usage.^'^ 

Course of dealings betzveen parties. Although 
there is contrary authority,^^ the rule is that a 
contract to pay interest may be implied from the 
course of dealing between the particular parties, 
and an agreement that interest shall not be paid 
even in cases where it is usual may be implied in 


the same manner.^® Where the custom of a credi¬ 
tor to charge interest is relied on to establish the 
implied contract, evidence must be adduced of the 
knowledge of such custom on the part of the debt¬ 
or, or of prior dealings from which such knowledge 
will be presumed.®! 

Particular acts of parties. The particular acts 
of the parties, irrespective of any established course 
of dealing between them, may raise an implied 
promise to pay interest as a matter of 

course, the acts of the parties and the terms of the 
particular contract from which an implication of 
intent not to charge or pay interest may arise are 
proper subjects for consideration, and, where such 
is the obvious or most reasonable, construction, no 
interest is recoverable. 

b. Compound Interest or Interest on Interest 

Although there is authority to the contrary, according 
to some decisions an agreement to pay compound inter¬ 
est may be implied. 

According to some decisions compound interest 
can never be recovered in the absence of an ex¬ 
press contract to pay it.®*^ On the other hand, 
many decisions hold that such an agreement may 
be implied, where the circumstances are such as 
to justify the implication; and such an implied 
contract will be as effective as if it were express.®^ 
Such a contract may be implied from the establish¬ 
ed course of dealing between the parties, or from 
the general custom or usage of trade to charge in¬ 
terest on interest,®® although the contrary view has 
also been taken ;®'^ and the striking of a balance 
may be regarded as evidence of an agreement to 
pay interest on the interest which is included in 
such balance.®^ 


51- N.H.—Bellows Falls Trust Co. v. 
American Mineral Products Co., 9 
A.2d 609, 90 N.I-I. 379. 

33 C.J. p 197 note 85. 

52- Ky.-—Kenton Ins. Co. v. First 
Nal. Bank, 19 S.W. 185, 93 Ky. 129, 
14 Ky.L. S2. 

33 C.J. p 197 note 86. 

53. U.S.—Curtis v. Innerarity, Fla., 
C How. 146, 12 KEd. 380. 

33 C.J. p 197 note 87. 

54- Mo.—Industrial Acceptance Cor¬ 
poration T. Webb, App., 287 S.W. 
657. 

Pa.—-Philadelphia County v. Common¬ 
wealth, 119 A. 723, 276 Pa. 12. 

33 C.J. p 197 note 89. 

55. Ill.—Rayburn v. Day, 27 Ill. 46. 

S3 C.J. p 197 note 91. 

56. Pa.—Adams v. Palmer, 30 Pa, 
346. 

.38 C.J. p 197 note 92 [a]. 

Presumptions and burden of proof in 
actions to recover interest grener- 
ally see infra § 73. 


57. N.T.—Wood V. Plickok, 2 Wend. 
501. 

33 C.J. p 198 note 93. 

58. Tex.—Adriance v. Brooks, 13 
Tex. 279. 

59. Cal.—^Auzerais v. ISTaglee, 15 P. 
371, 74 Cal. 60. 

33 C.J. p 198 note 99. 

60. Cal.—Chandler v. People's Sav. 
Ea.nk, 61 Cal. 401. 

Wis.—Ryan Drug Go. v. Hvainbsahl, 
65 N.W. 873, 92 Wis, 62. 

61. Ill.—Rayburn v. Day, 27 Ill. 46. 
33 C.J. p 198 note 2. 

62. Iowa.—Frank Cram & Sons v. 
Central Trust Co. of Des Moines, 
216 N.W. 71, 205 Iowa 408. 

Ky.—Carrs Fork Coal Co. v. John- 
son Drug Co., 60 S.W.2d 962, 249 
Ky. 371. 

33 C.J. p 198 note 7. 

63. Ill.—Fowler v. Harts, 36 N.E. 
996, 149 Ill. 692. 

38 C.J. p 199 note 8. 
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64. Wash.—James D. Dacey & Co. v. 
McCarthy, 13 P.2d 11, 168 Wash. 
579—Stauffer v. Northwestern Mut 
Life Ins. Co., 61 P.2d 390, 184 
Wash. 431. 

33 C.J. p 199 note 10. 

65. N.Y.—Newburger-Morris Co. v. 
Talcott, 114 N.E. 846, 219 N.T. 505. 

33 C.J. p 199 note 11. 

Allowance of interest on periodical 
installments of interest see infra 
§ 15. 

66. Mass.—-Von Hemert v. Porter, 11 
Mete. 210. 

33 C.J. p 199 note 12. 

67. Ala.—Marr v. Southwick, 2 Port. 
351. 

Ohio.—Aver ill Coal & Oil Co. v. Ver- 
ner, 22 Ohio St. 372. 

68. N.Y.—Newburger-Morris Co. v. 
Talcott, 114 N.E. 846, 219 N.T. 505. 

33 C.J. p 200 note 16. 
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§ 9. Compensation for Use of Money 

One who has had the use of money justly owiVig to 
another may be required to pay interest in the absence 
of an express agreement or trade usage to the contrary. 

Interest as discussed supra § 1, being compen¬ 
sation for the use of money, the requirement of 
paying interest contemplates an agreement, express 
or implied, to pay for the use of the money of an¬ 
other,®^ and accordingly one who has had the use 
of money justly owing to another may be required 
to pay interest from the time the payment should 
have been made,*^^ in the absence of an express 
agreement or trade usage to the contrary;'^! and 
interest normally follows the vtcoytry of money 
due as a matter of law .'^2 been held, how¬ 

ever, that interest is not due as compensation for 
the use of money unless by agreement.'^^ 

§ 10. - Loans, Advances, and Gifts 

One who lends money to, or makes advances for the 
benefit of, ahother is generally entitled to interest on 


the amount so lelnt or advanced, although nothing was 
said about interest at the time of the transaction. 

While there are some cases in which interest on 
advances has been refused, because of some pe¬ 
culiar circumstances in the particular cases,the 
general rule is that a party is entitled to interest 
on an amount which he lends to another'^5 or ad¬ 
vances for his benefit,although nothing was said 
about interest at the time of the transaction^^ 
However, interest will not be allowed on advances 
where it does not appear at what time the advanc¬ 
es were made,”^^ or on sums which were not shown 
to have been actually advanced at the time the suit 
was tried, or on loans in respect of which it is 
obvious that the party making the loan did not in¬ 
tend to charge interest.SO 

Debtor’s right to interest on payments made be¬ 
fore maturity. Where a note is payable on a fixed 
day, and not ‘'on or about’^ a fixed date, and the 
debtor makes payment before the maturity of the 
note, he is not entitled, in the absence of an agrcc- 


69. S,C.—Ex parte Mechanics Feder¬ 
al Savings & Loan Ass’n of Rock 
Hill, 18 SE.2d 592, 199 SC. 23. 139 
A.LR. 714. 

70. U S,—Miller v. Robertson. N.T., 
45 S.Ct. 73, 266 U.S. 243, 69 L.Ed. 
265. 

Ill.—Gliwa V. Washington Polish 
Loan & Building Ass’n, 34 N’.E.2d 
736. 310 Ill.App. 465. 

A debtor should pay interest 
Wis.—In re Oconto County State 
Bank. 6 N.W 2d 353, 241 Wis. 369. 
modified on other grounds 7 N.W. 2d 
602, 241 Wis. 369. 

71. U.S.—Wolfe V. Texas Co., 83 F 
2d 425, certiorari denied 57 S Ct, 15, 
299 U.S 553, SI L Ed. 407. 

72. U S.—Okeechobee County, Fla., 
V. Nuveen, C.C.A.Fla, 145 F.2d 684. 
certiorari denied 65 S.Ct. 1028, 324 

U. S. 881, 89 L.Ed. 1432. 

Recovery of interest in action for 

money had and received see the C. 
J.S. title Money Received § 33, al¬ 
so 61 C.J. p 72 note 15 et seq. 

73. Mass.—Daniels v. Briggs, 180 N. 
E. 717, 279 Mass. 87—Ratner v. 
Hill, 170 N.E. 69, 270 Mass. 249. 

Contracts for interest generally see 
supra §§ 6-8. 

74. N.M.—Corpus Juris quoted in 
Longwell v. Caron, 31 P.2d 690, 696, 
38 N.M 260. 

Pa.—Mack Paving & Construction Co. 

V. American Pipe & Construction 
Co., 129 A. 329, 283 Pa. 449. 

33 C.J. p 201 note 37. 

75. U.S.—Continental Nat. Bank & 
Trust Co. of Chicago v. Olney Nat. 
Bank, C.C.A.Ill., 33 F.2d 437. 

Cal.—New York Cloak & Suit House 
of Los Angeles v. Coston, 270 P. 
695, 94 Cal.App. 94, 


N.M.—Corpus Juris quoted in Long- 
well V. Caron, 31 P.2d 690, 696, 38 
N.M. 260. 

S.C.—Corpus Juris quoted in In re 
Johnson's Estate, 18 S.E.2d 450, 
451, 198 S.C. 526. 

Tex.—Corpus Juris cited in Parsons 
V. Parsons, Com.App., 284 S.W. 933. 
934 —Corpus Juris cited in Gulf 
Pipe Line Co. v. Mann, Civ.App., Ill 
S.W.2d 335, 339. 

Va.—Beale v. Moore, 32 S.E 2d 606, 
183 Va. 519—Parsons v. Parsons, 
189 S.E, 448, 167 Va. 374. 

33 C.J. p 202 note 38. 

78. U.S.—Continental Nat. Bank & 
Trust Co. of Chicago v. Olney Nat. 
Bank, C.C.A.Ill., 33 F 2d 437. 

Ky.—Corpus Juris cited in Carrs 
Fork Coal Co. v. Johnson Drug Co., 
60 S.W.2d 952, 954, 249 Ky. 371. 

N.J.—Corpus Juris cited in Camden 
Trust Co. V. Haldeman, 33 A.2d Oil, 
615, 133 N.J.Eq. 427, aflirmed 40 A. 
2d 601, 136 N.J.Eq. 2G1. 

N.M.—Corpus Juris quoted in Long- 
well V. Caron, 31 P.2d 690, 696, 38 
N.M. 260. 

Pa.—Mack Paving & Construction Co. 
V. American Pipe & Construction 
Co., 129 A. 329, 283 Pa. 449. 

S.C.—Corpus Juris quoted in In re 
Johnson's Estate, 18 S.E.2d 450, 
451, 198 S.C. 526. 

Tex.—Corpus Juris cited in Parsons 
V. Parsons, Com.App., 284 S.W. 933, 
934—Corpus Juris cited in Gulf 
Pipe Line Co. v. Mann, Civ.App., 
Ill S.W.2d 335, 339. 

Wash —Puget Sound Telephone Co. v. 
Telechronometer Co. of America, 
227 P. 867, 130 Wash. 468, 

33 C.J. p 202 note 39. 

Factor's right to interest on ad¬ 
vances see Factors § 43 a, j 
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77. Ky.—Carrs Fork Coal Co. v. 
Johnson Drug Co., 60 S.W.2d 952, 
249 Ky. 371. 

N.M—Corpus Juris quoted in I..ong- 
well V. Caron, 31 P.2d 690, 096, 38 
N.M. 260. 

S.C.—Corpus Juris quoted in Tn re 
Johnson's Estate, 18 S.E.2d 4 50, 4 51, 
198 SC. 526. 

Tex.—Corpus Juris cited in Parsons 
V. Parsons, Com.App., 284 S.W. 0.33. 
934—Corpus Juris cited in (PiIf 
Pipe Lino Co v. Mann, Civ.App., 
Ill S.W 2d 335, 330. 

33 C.J. p 202 notes 38. 39. 

Reason for rule 

“In that character of caso (hi* <Jr- 
cumstances are such as to evub'iuM* 
an intention of the parties thal om^ 

who thus makes a, p».iP lonn o*- 

vance to another shall ho com pi m- 
sated for ii. In th(‘ ahst'u'U* <>(’ fi 
showing to (ho contrary, such inl’or- 
onCG is plainly tlu' most reasonahlo 
one to draw from the eJrcumstnma^H." 
—T>arsons v. Parsons, Tex.Coru.App., 
284 S.W. 933. 934—Oiilf l>ipn bim» (k>. 
V. Mann, Tox.Clv.App., Ill S.\V'.2d 
335, 339. 

78. Or.—Matlock v. Aim, 170 P. 570, 
91 Or. 700. 

79» Or.—Matlock v. Aim, supra. 
Repudiation of contract 

Defendant repudiating contract to 
loan money as building pror;ressed 
was not enlitlod to interest on whole 
sum on th(;ory that ninth siun had 
been set aside for hiuKdlt of l>orrower, 
since party should not he p<>*vnltted 
to bencdlt from his own wrong..* Uo» 
lapp V. Federal Building & latan 
Ass’n, 63 P.2d 974, 11 Cal.App.2d 337. 

80. Ill.—Totten V. Totten, 128 N.E. 
295, 294 111. 70. 
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merit to the contrary, to interest on the pa 3 ^ments 
from the time they are made to the date on which 
the note is due.^t 

Gift. One who assigns an interest in a certain 
chose in action to another as a gift is not liable 
for interest thereon from the date of the assign- 
ment.^2 

§ 11. - Money Paid or Received by Mis¬ 

take 

After a person receiving money paid by mistake has 
had a reasonable time within which to satisfy himself as 
to the proper person to whom to pay It, Interest may be 
allowed on the money paid or received by mistake. 

Interest will not be allowed on money paid and 
received through a mutual mistake of the parties, 
without fraud or misconduct on the part of ei¬ 
ther, until after discovery of the mistake and the 
ascertainment of the person to whom the money is 
rightly due.^^ After the mistake has been discov¬ 
ered and the person receiving the money has had a 
reasonable time to satisfy himself as to the proper 
person to whom he should pay it, however, interest 
will be allowed in case of further delay in paying 
'it over.'^^ A creditor need not pay interest on 
amounts received from a debtor to which the credi- 
•tor is justly entitled, even though the payments 
'Were purported to be made on another account 
'Which was not actually owing.^S 

§ 12. - Money Received for Use of An¬ 

other 

In the absence of an agreement or custom to pay 
I Interest on money received for the use of another, one 


who has so received maney to hold and pay over to the 
proper person generally is not chargeable with interest 
unless he is guilty of bad faith or unreasonable delay. 

One who has received money for the use of an¬ 
other, but is charged merely with the duty of hold¬ 
ing the money and paying it over to the proper per¬ 
son, generally is not chargeable with interest un¬ 
less he is guilty of bad faith or unreasonable delay 
in dealing with it,S6 or unless there is an agreement 
to pay interest or a custom to pay interest on mon¬ 
ey so received.^'^ Where money in a person’s pos¬ 
session is retained in good faith and without fraud 
or misconduct on his part, he will not be charge¬ 
able with interest for such detention.^^ 

§ 13. - Money or Property Wrongfully 

Obtained, Held, or Used 

Interest may be allowed where the conduct of the 
party merits its allowance, as where he has obtained 
money fraudulently or wrongfully, or where he has 
wrongfully taken or converted property into money, or 
where he has wrongfully withheld or used money or prop¬ 
erty. 

Interest should be allowed where the conduct of 
a party merits its allowance against him, as for 
some misconduct, breach of trust, or dereliction of 
duty, or where the person retains funds belonging 
to another actually making interest thereon. 

Money fraud^dently or wrongfully obtained. An 
implied contract is raised by law for the immediate 
repayment of money fraudulently or wrongfully ob¬ 
tained, and interest from the date of the wrongful 
act is allowcd.90 In an action for damages for false 
representations, however, it was held under an in¬ 
terest statute that plaintiff was not entitled to in- 


81. Ga.—Blackshear Mfg. Go. v. 
Stone, 70.S.B. 29, 8 Ga.App. 661. 

82. N.Y.—-Palmer v. Palmer, 44 N.T. 
S. 808, 15 App.Div. 609. 

'83. Mich.—In re Baldwin's Estate, 
18 N.W.2d 827. 

33 C.J. p 204 note 57. 

84 . u s. —U. S. V. Skinner & Eddy 
Corporation, D.C.Wash., 28 P.2d 
373, modified on other grounds, C. 
C.A., 35 P.2d 889, certiorari dis¬ 
missed Skinner & Eddy Corpora¬ 
tion V. U. S., 60 S.Ct. 248, 281 
U.S. 770, 74 L.Ed. 1176. 

Mich.—In re Baldwin’s Estate, 18 N. 
W.2d 827. 

33 C.J. p 204 note 58. 

85. Ill.—Malloy V. City of Chicago, 
15 N.E.2d 861, 369 Ill. 97. 

86. Cal.—Corpus Juris cited iu Pe¬ 
terson V. Chorloy, 284 P. 956, 957, 
103 CakApp. 783. 

Tex.—Texas Auto Co. v. Arbetler, 
Oiv.App., 1 S.W.2d 334, error dis¬ 
missed. 

33 C.J. p 202 note 45. 


Assumption of trustee relation 

Where a father assuming a trus¬ 
tee relation, in consideration of love 
and affection, assigned a certain pro¬ 
portion of an amount involved in liti¬ 
gation to his son, interest thereon 
was refused.—Palmer v. Palmer, 44 
N.Y.S. 808, 15 App.Div. 609. 

87. Pa.—Appeal of Woodward, 75 A. 
1078, 227 Pa. 191. 

88. Ill.—Bloomington Tp. Highway 
Gomrs. v. Bloomington, 97 N.E. 280, 
253 Ill. 164, Ann.Cas,1913A 471. 

33 C.J. p 203 note 47. 

89. N.J.—Brown v. Home Develop¬ 
ment Co., 18 A.2d 742, 129 N.J.Eq. 
172. 

90. XJ.S.—^United Light & Power Co. 
V. Grand Rapids Trust Co., C.C.A. 
Mich., 85 P.2d 331, certiorari denied 
in part United Light & Power Co. 
V. Grand Rapids Trust Co., 57 S.Ct. 
118, 299 U.S. 591, 81 L.Ed. 436, cer¬ 
tiorari granted in part Grand Rap¬ 
ids Trust Co. V. United Light & 

) Power Co., 67 S.Ct 119, 299 U.S. 
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534, 81 L.Ed. 393, certiorari dis¬ 
missed 57 S.Ct 312, 299 U.S. 618, 
81 L.Ed. 456—McMillan v. Nation¬ 
al Wool Warehouse & Storage Co., 
C.C.A.Idaho, 28 F.2d 793, certiorari 
denied 49 S Ct 251, 279 U S. 836, 73 
L.Ed. 984 and Falk Mercantile Co. 
V. National Wool Warehouse & 
Storage Co., 49 S.Ct. 251, 279 U.S. 
836, 73 L.Ed. 984. 

Ariz.—Corpus Juris cited iu State 
Tax Commission v. United Verde 
Extension Mining Co., 4 P.2d 395, 
399, 39 Ariz. 13 6, opinion adhered to 
6 P.2d 889, 39 Ariz. 331. 

Colo.—Corpus Juris cited iu Bankers 
Trust Co. V. International Trust 
Co., 113 P.2d 656, 108 Colo. 15. 

Kan.—Corpus Juris cited in Thomp¬ 
son V. W. C. Howard Motors Co., 
262 P. 468, 469, 122 Kan. 339. 

Mich.—In re Baldwin's Estate, 18 
N.W.2d 827. 

Mont.—Corpus Juris cited iu Wil¬ 
liams V. Harvey, 6 P.2d 418, 420, 91 
Mont 168. 

33 C.J. p 203 note 54. 
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terest on tlie stim paid as a result of tlie false rep¬ 
resentation.^^ 

Property wrongfully taken or converted into 
money. Where property has been wrongfully tak¬ 
en or converted into money and an action of tres¬ 
pass or trover may be maintained, interest may be 
recovered by virtue of the statute authorizing in¬ 
terest where there has been an unreasonable and 
vexatious delay of payment.^ ^ Interest as an ele¬ 
ment of damages in tort actions is discussed in 
Damages § 53. 

Money or property wrongfully withheld or used. 
Where money^^ or property^^ belonging to another 
was not paid or turned over to the person entitled 
to receive it at the time when it should have been 
paid or turned over, interest is generally allowed. 
The rule is based on the assumption that the reten¬ 
tion benefits the debtor and injures the creditor, 
and interest is not recoverable in the absence of 
such benefit and injury.^® Moreover, interest can 
be awarded in connection with the deprivation of 
property only when the value of that property can 


be fairly established in terms of pecuniary loss.97 
Interest will result only from a status which is in 
the nature of a debtor and creditor relationship 
whereby the amount involved is known or reason¬ 
ably ascertainable by the parties affected.^8 Re¬ 
covery of interest as element of damages for 
wrongfully withholding money after its payment is 
due under a contract is discussed in Damages §. 
52 a. 

§ 14. Installments of Principal 

Where a debt is payable In ins^tallments, Interest Is 
generally held payable on the installments if the princi¬ 
pal debt itself bears interest. 

While there is some authority to the contrary, 
it has very generally been held that, in the absence 
of agreement to the contrary, whenever interest 
would be recoverable on the principal debt, and the 
debt is to be paid in installments, interest will be 
allowed on such installments as though each were 
a principal debt.i 


91. Colo.—Clark v. Giacomini, 277 P. 
306, 85 Colo. 530. 

92. Miss.—Corpus Juris cited in El- 
lis-Jones Drug’ Co. v. Coker, 125 So. 
826, 827, 156 Miss. 775, suggestion 
of error overruled and setting aside 
judgment denied 127 So. 283, 156 
Miss. 775. 

S.C.—Linder v. Cowpens Cotton Oil 
Co., 144 S.E. 73, 146 S.C. 355. 

33 C.J. p 201 note 36. 

93. U.S.—La Parr v. City of Rock¬ 
ford, C.C.A.IIL, 100 P.2d 564, cer¬ 
tiorari denied City of Rockford v. 
Lia Parr, 59 S.Ct. 821, 307 U.S. 624, 
S3 L.Ed, 1502, and La Parr v. City 
of Rockford, 59 S.Ct. 827, 307 US. 
624, 83 L.Ed. 1502—Great Northern 
Ry- Co. V. Erie R. Co., D.C.N.Y., 58 
P.2d 414—Continental Nat. Bank & 
Trust Go. of Chicago v. Olney Nat. 
Bank, G.C-A.I11., 33 P.2d 437—Okla¬ 
homa State Bank v. Gallon Iron 
Works & Mfg. Co., C.C.A.Okl., 4 P. 
2d 337, corrected on other grounds 
on rehearing 11 F.2d 370 —Balti¬ 
more Tru^t Co. V. Bellevue Mills 
Co., Md.. 223 E. 753, 139 C C.A. 283. 

Cal.—Meyers v. Texas Co., 69 P.2d 
132, 6 Cal.2d 610—Commercial Dis¬ 
count Co. V. Bank of America Nat. 
Trust & Savings Ass’n, 143 P.2d 
484, 61 CaLApp.2d 721—Petersen v. 
Lyders, 33 P.2d 1032, 139 Cal.App. 
307—Petersen v. Lyders, 33 P.2d 
1030, 139 Cai.App. 303, certiorari 
denied Lyders v. Petersen, 55 S.Ct. 
514, 294 U.S. 716, 79 L.Ed. 1249, 
rehearing denied 65 S.Ct. 635, 294 
U.S. 734, 79 L.Ed. 1262—Corpus Ju¬ 
ris quoted in Cook v. Westei'n 
Trust & Savings Bank, 30 P.2d 


1006, 1008, 137 Cal.App. 436 —Cor¬ 
pus Juris cited in Watson v. Kel¬ 
logg, 19 P.2d 253, 256, 129 Cal.App. 
692—New York Cloak & Suit House 
of Los Angeles v. Coston, 270 P. 
695, 94 Cal.App. 94. 

Idaho.—-Coeur D’Alenes Lead Co. v. 
Kingsbury, 85 P.2d 691, 59 Idaho 
627. 

Ill.—Bannat v. Zulley, 243 Ill.App. 
497—Ohlendorf v. Bennett, 241 Ill. 
App. 537. 

Ind.—City Nat. Bank of Auburn v. 
Brink, 187 N.E. 689, 98 Ind.App. 
275. 

Mont.—In re Rodgers' Estate, 217 P. 
678, 68 Mont. 46. 

Neb.—Pearlman v. Snitzer, 198 N.W. 
879, 112 Neb. 135. 

N.Y.—Gray v. Prudential Ins. Co. of 
America, 46 N.Y.S.2d 850, reversed 
on other grounds 48 N.Y.S.2d 82, 
267 App.Div. 688, motion denied 4cS 
N.Y,S.2d 800, 267 App.Div. 983, 

appeal granted 48 N.Y.S.2d 802, 267 
App.Div. 755. 

Pa.—Canuso v. City of Philadelphia, 
192 A. 133, 326 Pa. 302—In re Lans- 
downe Bank & Trust Co., Com.PI., 
28 Del.Co. 303. 

Tex.—Texas & N. O. R. Co. v. Page, 
Civ.App., 149 S.W.2d 660. 

Good faith 

Whore royalty under oil and gas 
lease was withheld pending outcome 
of litigation over ownership of land 
from which royalty was produced, the 
unsuccessful claimant would not be 
charged with interest on the money 
so withheld, where claimant was in 
good faith asserting title to land and 
was m good faith in claiming an in¬ 

24 


terest in royalty.—Seal v. Banes, 80* 
P.2d 657, 183 Okl. 203. 

Where cross debts between plain¬ 
tiff and defendant had been adju- 
cated in a prior suit, and thereafter 
defendant collected noto belonging 
in part to plaintiff and withheld pro¬ 
ceeds which were In excess of plain¬ 
tiff's indebtedness to him. he was 
properly denied interest on hi.s claim 
against plaintiff after the date of col¬ 
lecting note.—McDonald v. Ayres, 
Tex.Civ.App., 269 S.W. 1105. 

94. Cal.—Corpus Juris guoted lit 
Cook V. Western Trust Savings 
Bank, 30 P.2d lOOG, 1008, 137 CaL 
App. 436. 

S.C.—Linder v. CowpenS Cotton Oil 
Co., 144 S.E. 73, 146 S.C. 356. 

33 C.J. p 203 note 49. 

05. N.H. — ’Bellows Falls Trust Co. v. 
American Mineral Products Co., 9' 
A.2d 509, 90 N.H. 379. 

95. U.S.—Weiss V. District Title Ins. 
Co., 121 F.2d 900, 74 App.D.C. ,120. 

N.H.—Bellows iralls Trust Co. v. 
American Mineral Products Co., 9 
A.2d 509, 90 N.Ti. 370. 

Tex.—Fitch V. T^oinax, Com.App., 16 
S.W,2d 530, 66 A.L.U. 768. 

97. N.Y.— Crobe v. Krann‘r, 33 N.Y. 
S.2d 901, 178 Mlsc. 247, atllrnu'd 42 
N.Y.S.2d 4 24, 266 App.Div. 768, ap¬ 
peal denied 43 N.Y.B.2d 749, 266* 
App.Div. 828. 

98. 3Sr,Y.—Crobe v. Kramer, s-upra. 

99. Pa.—Nettleton v. Caryl, 3 Lack. 
Log.N. 207. 

1, Wash.—Benner v. Billings, 181 1'. 

19, 107 Wash. 1. 

83 G.J. p 205 noto 6L 
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§ 15. Coiipons and Installments oi Interest 

While the authorities are not unanimous, it has gen- 
erail-y been held that, in the absence of agreement or 
statute to the contrary, ilnterest coupons or notes, or 
periodic installments of interest, themselves bear inter¬ 
est. 

While there are some decisions in which the con¬ 
trary conclusion has been reached,^ it has very 
generally been held that, since interest coupons or 
interest notes attached to bonds or similar instru¬ 
ments are in themselves obligations in writing for 
the payment of a fixed sum on a day certain, and 
thus have the qualities of commercial paper and are 
in the nature of a principal debt, interest thereon is 
recoverable on them when overdue as on other 
money debts and this rule applies with full force 
and efiFect to coupons detached from the bonds to 
which they were annexed.'^ Interest on such in¬ 
struments is not allowable, however, where there is 
an express contractual provision to the contrary,® 
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or where the terms of the instrument do not sup¬ 
port an inference that interest is to be allowed;® 
nor is it allowable where to do so would contra¬ 
vene statutes governing the transaction.'^ 

Periodic installments of interest. In many ju¬ 
risdictions, where installments of interest are by 
agreement payable at stated periodic times, and 
are not paid at such times, interest on such install¬ 
ments will generally be allowed from the time they 
became due and payable, without any subsequent 
demand on, or agreement by, the debtor that it 
shall be paid,^ and without any provision to that 
effect in the contract,^ the view being taken that 
such installments then constitute liquidated de¬ 
mands.^® However, in other jurisdictions interest 
is not allowed on past-due installments, at least 
where there has been no subsequent demand for it 
or no agreement, express or implied, for its pay- 
Where a demand for interest has been 


22. Mass.—Shaw v. Norfolk County 
R. Co., 16 Gray 407. 

83 C.J. p 205 note 67. 

3. U.S.—Chase Nat. Bank of City of 
New York v. Citizens Gas Co. of In¬ 
dianapolis, C.C.A.Iiid., 113 P.2d 217. 
reversed on other grounds, City of 
Indianapolis v. Chase Nat. Bank of 
City of New York. 62 S.Ct. 15, 314 
TJ.S. 63, 86 L.Ed. 47, rehearing de¬ 
nied 62 S.Ct. 355, 356, 314 U.S. 714, 
86 L.Ed. 669, Chase Nat. Bank of 
City of New York v. Indianapolis 
Gas Co., 62 S.Ct. 356. 314 US. 714, 
S6 L.Ed. 669, and Chase Nat. Bank 
of City of New York v. Citizens 
G-as Co. of Indianapolis, 62 S.Ct. 
356, 314 U.S. 714. 86 L.Ed. 569— 
Corpus Juris cited iu Roswell 
Drainage Dist. v. Parker, C.C.A., 63 
F.2d 793, 797—Sears v. Greater 

New York Development Co., C.C.A. 
Mass., 51 F.2d 46, certiorari denied 
Greater New York Development Co. 
V. Sears, 62 S.Ct. 42, 284 U.S. GGS, 

76 L.Ed. 665—'Corpus Juris cited iu 
American Brake Shoe & F. Co. v. 
Interborough R. T. Co., D.C.Mo., 26 
F.Supp. 954, 956. 

Colo.—Parker v. McGinty, 239 P. 10, 

77 Colo. 468. 

Del.—Central Nat. Bank of Phila¬ 
delphia V. Bateman & Companies, 
131 A. 202. 15 Del.Ch. 31. 

Iowa.—^Weinrioh v. Hawley, 19 N.W. 
2d 665. 

Mont.—Corpus Juris cited iu State 
ox rel, Mueller v. Todd, 168 P.2d 
399, 301—Kalman v. Treasure 

County, 276 P. 743, 84 Mont. 286. 

83 C.J. p 205 note 68—14a C.J. p 652 
notes 86, 87. 

Suspensiou of right to demand pay¬ 
ment 

It has been held that the suspen- 
4slon of the right of mortgage bond¬ 


holders to demand the payment of 
the coupons has not the effect of 
cutting ofC the right to collect in¬ 
terest on the coupons if they were 
ever entitled to it, but simply pre¬ 
vents them from collecting it at a 
certain time.—Berwind White Coal 
Min. Co. V. Borin<iuen Sugar Co.. 
8 Puerto Rico Fed. 337. 

4. U.S.—Sears v. Greater New York 
Development Co., C.C.A.Mass., 51 
F.2d 46, certiorari denied Greater 
New York Development Co. v. 
Sears, 52 S.Ct. 42, 2S4 U.S. 668, 
76 L.Ed. 565. 

N.J.—Fidelity Mut. Life Ins. Co. v. 
Wilkes-Bai-re & H. R. Co., 120 A. 
734, 98 N.J.Law 507. 

33 C.J. p 20G note 69—14a C.J. p 652 
note 87. 

5. U.S.—U. S. Mortgage Co. v. 
Sperry, Ill., 11 S.Ct. 321, 138 U.S. 
313, 34 L.Ed. 969. 

33 C.J. p 206 note 72. 

6. Md.—Feigner v. Slingluff, 71 A. 
978, 109 Md. 474. 

7. Express agreement reciuired 
Under a statute prohibiting com¬ 
pound interest and the computation 
of interest on interest in the ab¬ 
sence of an express agreement there¬ 
for, interest should not, in the ab- 
seinoe of stipulation, be computed 
on the amount of past due interest 
coupons.—First Savings & Trust Co. 

V. Cazenovia & S. C, R. Co., 160 N. 

W. 405, 169 Wis. 344. 

Total maximum amount 

The total interest recovered must 
not exceed the maximum amount al¬ 
lowed by law on the principal debt.— 
Murtagh v. Thompson, 44 N.W. 451, 
28 Neb. 358, 359—33 C.J. p 206 note 
7L 


8. U.S.—American Trust Co. v. Proc¬ 
tor, aC.A,Me., 42 P.2d 334, cer¬ 
tiorari denied Proctor r. Ameri¬ 
can Trust Co., 51 S.Ct. 74, 282 U. 
S. 867, 75 L.Ed. 766. 

Ga.—Byrd v. Prudential Ins. Co. of 
America, 196 S.E. 72, 1S5 Ga. 625. 
Hawaii.—Corpus Juris cited in In re 
Chinese American Bank, 36 Ha¬ 
waii 571, 598. 

Kan.—In re Divcn's Estate, 222 P. 

lOS, 115 Kan. 119, 36 A.L R. 1081. 
Ky.—McWilliams v. Northwestern 
Mut. Life Ins. Co., 147 S.W.2d 79, 
235 Ky. 192—Carrs Pork Coal Co. 

V. Johnson Drug Co., 60 S.W.2d 
952, 249 Ky. 371—Foley v. Hook, 
113 S.W. 105. 

S.C.—De Bruhl v. Neuffer, 32 S.C.L. 
426. 

Tex.—Roane v. Ross, 19 S.W. 339, 84 
Tex. 46—Geisberg v. Mutual Build¬ 
ing & Loan Ass'n, Civ.App., 60 S. 

W. 478. 

Wash.—Heiland v. Grunbaum, 17 P. 

2d 8G4, 171 Wash. 148. 

33 C.J. p 206 note 75. 

Principal payable at distant time 
This rule is particularly applica¬ 
ble where payment of the principal 
sum is postponed to a very distant 
lime on the faith of a regular and 
punctual discharge of the interest. 
—Kennon v. Dickens, 1 N.C. 622, 2 
Am.D. 642. 

9. Tex.—Angel v. Miller, 39 S.W. 
916, 90 Tex. 505—^Ward v. Scarbor¬ 
ough, Com.App., 236 S.W. 434. 

10. Ga.—Byrd v. Prudential Ins. Co. 
of America, 196 S.E. 72, 185 Ga, 
625. 

33 C.J. p 207 note 77. 

11. Me.—Bradley v. Merrill, 40 A* 
132, 91 Me. 340. 

33 G.J. p 207 note 79. 
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made, it has been held that interest may be allowed 
from the time of the demand but other deci¬ 
sions have denied the right to interest on past-due 
installments of interest notwithstanding a demand 
thereford^ 

After nuLturity of principal debt. In the absence 
of an agreement to the contrar^^ after the maturity 
of the principal debt on which interest is payable 
in periodic installments, no installments of inter¬ 
est will be considered as coming due, for both the 
principal and the interest are due on every day 
thereafter until paid,!^ and interest will not be al¬ 
lowed on interest that accrues merely by lapse of 
time after the maturity of the principal debt.^^ 
However, where there is an agreement for the 
payment of interest periodically after the maturity 
of the principal debt as well as before^ interest 
will be allowed on installments of interest falling 
due after maturity of the principal and unpaid.^® 

§ 16. Accounts 

As, a general rule, interest is allowed on accounts 
which have become settled and liquidated, but not on 


running accounts which are open and unliquidated; but 
even ijn the case of unliquidated accounts an allowance 
of interest may be proper because of equitable principles^ 
custom, or agreement of the parties. 

In a proper case, interest may be allowed on an 
account,but whether or not it will be allowed 
in the particular case ordinarily depends on wheth¬ 
er the account is a settled one or is open and un¬ 
liquidated; and in some jurisdictions the right to 
interest on an account is governed to some ex¬ 
tent by express statutory provision.’^S Interest has 
been held not chargeable on the items comprising 
an account, and, in addition, on a note given to 
cover the account.^9 

As a general rule interest is not allowed on 
running accounts as long as they remain open 
and unliquidated, unless there is sonic statutory 
provision that permits it, or some contract be¬ 
tween the parties, express or implied, that inter¬ 
est shall be paid, or unless there is some cus¬ 
tom or usage to that effect.^O However, interest 
on open and unliquidated accounts has been held al¬ 
lowable in some cases where the circumstances 
were such as to justify it on equitable principles, 


12. N.T.—Howard v. Farley, 26 N.T. 
Super. 3G8. 

S3 C.J. p 207 note 80. 

13 . Me.—^Whitcomb v. Harris, S8 A. 
138, 90 Me. 206. 

Mass.—Lewin v. Folsom, 50 N.E. 523, 
171 Mass. 188. 

14. Ohio.—Ingram v. Scattergood, 33 
Ohio Cir.Ct. 269. 

33 C.J. p 207 note 82. 

15. Ga.—Ashford v. Traylor, 159 S. 
E. 777, 43 Ga.App. 507. 

33 C.J. p 207 note 83. 

16. Ga.—Ashford v. Traylor, supra. 
33 C.J. p 204 note 84. 

17. H.T.—Perry v. De Forest, 46 
N'.Y.S.2d 593, 267 App.Div. 925. 

18. U.S.—^Drummond v. Dobson, D. 
C.S.C., 18 F.2d 971. 

Ill.—Duncan v. Dazey, 149 N.B, 496, 
318 Ill. 500. 

33 C.J. p 209 note 89. 

“Accoimf* as used in statutes pro¬ 
viding for interest thereon has been 
held not limited to a claim or debt 
arising from contract, but to include 
one arising by operation of law or 
from a fiduciary relation. 

Miss.—Miller v. Henry, 103 So. 203, 
139 Miss. 651. 

Mo.—Coleman v. Kansas City, 182 S. 

W,2d 74, 353 Mo. 150. 
tinder Texas statutes 

(1) On open accounts, when no 
specified rate of interest is agreed on 
by the parties, interest at the legal 
rate is allowed from the first day 
of January next after they are made. 
—Hawkins v. Black, Civ.App., 23 S. 
W.2d 766. 


(2) Such interest is not recovera¬ 
ble as damages for nonpayment of 
the account, but simply as compen¬ 
sation allowed by law for the use or 
detention of money, and therefore is 
legal interest in that it is interest 
allowed by law where the parties 
have not agreed on any particular 
rate of interest.—Oppenheim v. 
Hood, Civ.App., 33 S.W.2d 265, error 
refused. 

(3) Account for goods sold com¬ 
posed of debits and credits extending 
over period of time is an open ac¬ 
count within the statute.—Oppen¬ 
heim V. Hood, supra. 

(4) A claim under an oral agree¬ 
ment to render services for a stated 
amount per week is not a claim for 
services rendered an open account 
within the statute.—Quinn v. Mc¬ 
Curdy, Civ.App., 187 S.W.2d 695. 

(5) Claim for shipments of mer¬ 
chandise at agreed price to be paid 
on first day of each month follow¬ 
ing shipment has been hold not 
“open account,” within the statute, 
the word “open” indicating that there 
is something undetermined by con¬ 
tract of the parties or by the appli¬ 
cation of settled rules of law.—De¬ 
troit Fidelity & Surety Co. v. State, 
76 S.W.2d 492, 124 Tex. 145. 

(6) Other holdings under Texas 
statutes see 33 C.J. p 209 note 89 
[b]. 

19. Ark,—Dempsey v. Portis Mer¬ 
cantile Co., 119 S.W.2d 915, 19C 

Ark. 751. 


Corporation. C.C.A.Wash., 36 F.2d 
889, certiorari dismis.sod Skinner 
& Eddy Corporation v. XT. S., 50 
S.Ct. 248, 281 U.S. 770, 74 X..Ed. 
1176. 

Ark.—Temple v. Hamilton, 11 S.‘W‘,2d 
465, 178 Ark. 35 5. 

Cal.—Continental Kubber Works v. 
Bernson, 267 P. 663, 91 Cal.App. 
636. 

Conn.—Coi'pus Juris cited in. Clare v. 

Freedman, 170 A. 477, 118 Conn. 68. 
Kan.—Goveniu.s Bros. v. K.oa.gor, 288 
P. 537, 130 Kan. 711. 

Ky.—Scanlon Thompson Coal Co. v. 
Lick Branch Coal Co., 47 S.W.2d 
1007, 243 Ky. 100. 

La.—Williams v. Gerson, App., 172 
So. 589. 

Pa.—Lackawanna Iron Steel Co. v. 

Lackawanna & W. V. R. Co., M9 A. 
702, 299 ViX. 503"—Stage v. Tranill- 
ton, 119 A. 466, 275 Pa. 347. 

Tex.—-Wright v. OT..40UghlJn, <^iv. 

App., 154 S.W.2d 698, error refused, 
33 C.J. p 207 note 86. 

Unliquidated demand generally sec 
infra § 19, 

Interest in addition to Jury*® verdict 
To authorise court to tmdiuU^ In 
judgment in teres I in addition to vi^r- 
diet rendered by jury in suit on open 
account, record must CHtablinh that 
question of Intercat wa,fl not <u>n- 
sidered by jury and that aurn hccaoH^ 
due in a specific amount at date cer¬ 
tain prior to filing of petition. - 
Saunders v, McKee, 68 IMUl 1234, 
177 Okl. 367. 

21 . Ill.-—Duncan v. Dassey, 140 N.IC. 

406, 318 Ill. 500. 

33 aj. p 208 not© 8L 


20 . U.S,—U. S. V. Skinner & Eddy 
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or, in some jurisdictions, after the maturity or due 
date of the account,*^2 matter of course, 

by express agreement ot the parties or by agree¬ 
ment implied from custom, interest may be recov¬ 
ered on the items of an account before liquida¬ 
tion, or on a balance found due as of any pre¬ 
vious date,23 although, where interest is sought 
to be charged because of a usage of trade that in¬ 
terest shall be charged on running accounts after 
the expiration of a certain period, It must appear 
that such practice was known to the debtor.24 

After an account has been liquidated and settled 
and the balance due has been adjusted and agreed 
on between the parties, interest on the balance thus 
shown will be allowed as on other debts of specific 
amounts,25 in the absence of an agreement to the 
contrary.26 The mere act of striking a balance 
between the parties does not, however, render the 
account a settled one on which interest will be al¬ 
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lowed;27 there must be some acknowledgment of 
the correctness of the balance thus shown, or some 
acquiescence in the account stated,2S but this latter 
requirement is satisfied where a debtor to whom a 
bill is presented admits that it is correct.29 

If, in an account stated, a party charges himself 
with interest, such admission implies a contract to 
pay it,20 and where an account, containing items of 
interest charges, is rendered to a debtor, and he 
accepts the account or promises to pay it without 
objection, a promise to pay such interest is implied 
from his acceptance.21 

Compound interest. In stating or settling ac¬ 
counts ordinarily it is not permissible to make peri¬ 
odic rests, striking a balance at each rest, includ¬ 
ing interest, and to make such balance a new prin¬ 
cipal, and compute interest thereon for the next 
period, and so on;22 where an account is set¬ 
tled and a balance struck, interest is properly com- 


Pailure to controvert items 

Interest on an open account was 
held allowable from the date of the 
last Item of the account, where de¬ 
fendant did not controvert the items 
allowed and the greater part of the 
account had accrued several months 
before the date of the last item.— 
Royal Dairy Products Co. v. Spo¬ 
kane Dairy Products Co., 225 P. 412, 
129 Wash. 424. 

22. Ark.—Temple v. Hamilton, 11 S. 
W.2d 465, 178 Ark. 355—Frazer v. 
Pettit-Galloway Co., 287 S.W. 1010, 
172 Ark. 209. 

Ca.—Guy v. Riley, 180 S.E. 624. 51 
Ga.App. 404. 

23 C.J. p 207 note 86 Isl. 

After speclfledl time from date of last 
item 

Under some statutory provisions, 
money due on open accounts bears 
interest after a specified time from 
the date of the last item.—Hendrix 
V. Gold Ridge Mines, 54 P.2d 264, 56 
Idaho 326. 

23. N.H.—'Corpus Juris cited in Ar¬ 
cadia Knitting Mills v. Elliott Mfg. 
Co., 195 A. 681, 683, 89 N.H. 188. 

S.C.—-Georgian Co. v. Britton, 139 S. 

E. 217, 141 S.C. 136. 

33 C.J. p 198 note 96, p 208 note 88. 

24. Ill.—Rayburn v. Day, 27 Ill. 
46. 

33 C.J. p 198 note 96. 

25. U.S.—Continental ISTat. Bank & 
Trust Co. of Chicago v. Olney Nat. 
Bank, C.aA.Ill.. 33 P.2d 437—U. S. 
V. Skinner <& Eddy Corporation, 28 

F. 2d 373, modified on other 
grounds, C.C.A., 35 P.2d 889, cer¬ 
tiorari dismissed Skinner & Eddy 
Corporation v. U. S., 50 S.Ct. 248, 
281 U.S. 770, 74 L.Ed. 1176. 

Cal.—Lacy Mfg. Co. v. Gold Crown 


Mining Co., 126 P.2d 644, 52 Cal. 
App.2d 568. 

Ga.—Carmichael Tile Co. v. Nation¬ 
al Surety Co., 144 S.E. 250, 166 
Ga, 709. 

Ill.—In re Brand’s Estate, 30 N.E.2d 
767, 307 IllApp. 668. 

Ky.—Siler v. Corbin Building & Sup¬ 
ply Co., 176 S.W.2d 250. 296 Ky. 
122—Powell V. Sparks Milling Co., 
149 S.W.2d 22. 285 Ky. 727. 

Pa.—Corpus Juris cited in Lacka¬ 
wanna Iron & Steel Co. v. Lacka¬ 
wanna & W. V. R. Co., 149 A. 702, 
704, 299 Pa, 603. 

Tenn.—Third Nat. Bank v. American 
Eauitable Ins. Co. of New York, 
App., 178 S.W.2d 915. 

33 C.J. p 209 note 91. 

Liquidated demand generally see 
infra § 19. 

26. Ky.—^Henderson Cotton Mfg. Co. 
V. Lowell Mach. Shops, 7 S.W. 142, 
86 Ky. 768, 9 Ky.L. 831. 

27. N.Y.—Ledyard v. Bull, 23 N.E. 
444, 119 N.Y. 62. 

33 C.J. p 210 note 93. 

Nature and essentials of account 
stated see Account Stated §§ 1-42. 
Account stated held not shown 
Cal.—Metropolitan Water Dist. of 
Southern California v. Adams, 134 
P.2d 882, 57 Cal.App.2d 674. 

28. Ky.—^Henderson Cotton Mfg. Co. 
V. Lowell Mach. Shops, 7 S.W. 142, 
86 Ky. 668, 9 Ky.L. 831, 

33 C.J. p 210 note 94. 

Amount undetermined 

(1) It has been held that an ac¬ 
count may be liquidated so as to per¬ 
mit interest, even though the amount 
may be undetermined.—Le Roy State 
Bank y. J. Keenan’s Bank, 261 Ill. 
App. 441. 

(2) It has also been held, however, 
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that an account is not a liquidated 
demand so as to bear interest, until 
the amount due has been expressly 
or impliedly fixed and determined.— 
Insurance Co. of North America v. 
Folds, 155 S.E. 782, 42 Ga.App. 306 
—Rice-Stix Dry Goods Co. v. Fried- 
lander Bros., 117 S.E. 762, 30 Ga.App. 
312, affirmed Friedlander Bros, v, 
Rice-Stix Dry Goods Co., 122 S.E. 
890, 158 Ga. 303. 

29. Ind.—Murray Envelope Corpora¬ 
tion V. Kunderd, 13 N.E.2d 329, 105 
Ind.App. 215. 

N.Y.—Davison v. Klaess, 20 N.E,2d 
744, 280 N.Y. 252. 

S-C.—Molony & Carter Co. v. Pen¬ 
nell & Harley, 169 S.E. 283, 169 S. 
C. 462. 

33 C.J. p 210 note 95. 

^Failure to make timely objection 
Where defendant made no objec¬ 
tion to statement of account, the ac¬ 
count bore interest from that date, 
and fact that an objection was sub¬ 
sequently made and retracted, and 
that a cross complaint was filed m 
subsequent action to recover bal¬ 
ance due, furnished no basis for 
claim that plaintiff’s demand was 
unliquidated, and could bear no in¬ 
terest.—Lacy Mfg. Co. v. Gold Crown 
Mining Co., 126 P.2d 644, 62 Cal.App. 
2d 568. 

30. Neb.—Savage v. Aiken, 33 N.W. 
241, 21 Neb. 605. 

31. Cal.—^Auzerais v. Naglee, 15 P. 
371, 74 Cal. 60. 

S3 C.J. p 198 note 6. 

32. U.S.—Denniston v. Imbrie, C.C. 
Pa., 7 F.Cas.No.3.802, 8 Wash.C.C. 
396. 

Ala.—^Warley v. Cieutat, 9 So.2d 765, 
30 Ala.App. 622, certiorari denied 9 
So.2d 768, 243 Ala. 272. 
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§ 17 

puted thereafter on sucfi balance, althongb it in¬ 
cludes interest up to date.^^ It has been held, how¬ 
ever, in some cases that, where it was the custom of 
the creditor, known to, and acquiesced in, by the 
debtor, to strike periodic balances, including inter¬ 
est, and compute interest thereon for the next pe¬ 
riod, such mode of computation may be permit¬ 
ted.^'^ 

§ 17, Bonus for Extension of Time for Pay¬ 
ment 

A bonus for an extension of time within which to pay 
an obligation may bear interest where so agreed by the 
parties. 

A sum agreed to be paid as a bonus by a debtor 
for the extension of time within which to pay an 
obligation has been held to bear interest from the 
date it became due, notwithstanding the agreement 
of the parties that it should not bear interest be¬ 
fore it became due.^^ 

§ 18. Penal Bonds 

Whether interest can be allowed on a bond to 
an extent which will increase the total recovery to 
more than the penalty of the bond is considered 


in Bonds § 132 b, in the cas« of bonds g-enerally; 
and in Executors and Administrators § 986 b, in the 
case of adnunistration bonds. 

Examine Pocket Parts for later cases. 

§ 19. Liquidated and Unliquidated Demands 
in General 

a. General rules 

b. W'hat constitutes liquidated demand 
a. G-eneral Enles 

The general rule is that, In the absence of agreement 
to the contrary, liquidated demands bear interest where¬ 
as unliquidated demands do not; but this rule doo« not 
prevail in all jurisdictions, or under all circumstances, 
and it has been said that the tendency of modern au¬ 
thority in this connection is to disregard the distinction. 

In the absence of any agreement to the contrary, 
a liquidated demand which is due bears inter¬ 
est,whether the claim is oral or written.*'^On 
the other hand, although it is competent for the 
parties to agree to pay interest on an amount as 
yet unascertained, and to be liquidated in the fu¬ 
ture,the general rule, in the absence of agree¬ 
ment or statute to the contrary, is that intercwSt is 
not recoverable on an unliquidated demand,and 


lia.—Connette v. Wright, 9S So. 674, 
154 La, 1081. 

Isr.Y.—Ongley r. Marcin, 212 N.T.S. 

690, 214 App.Div. 455. 

Wash.—■James D. Lacey & Co. v. Mc¬ 
Carthy, IS P.2d 11, 168 Wash. 579. 
33 C.J. p 252 note 41. 

33. Pa.—Pearon r. Little, 76 A. 72, 
227 Pa. S4S. 

33 C.J. p 253 note 42. 

34. U.S.—Barclay v. Kennedy, C C. 
Pa., 2 P.Cas.No.976, 3 Wash.C.C. 
350. 

33 C.J. p 253 note 43. 

Teatativ® approval 

In a joint adventure to sell prop¬ 
erly on profit percentage basis, the 
fact that one of the parties tenta¬ 
tively approved, or acquiesced in, 
statements charging compound inter¬ 
est was held not practical construc¬ 
tion having effect of estoppel.—• 
James D. Lacey & Co. v. McCarthy, 
IS P.2d 11, 168 Wash. 679. 

35. Cal.—Lockhart v. J. H. McDou- 
gall Co.. 212 F. 1, 190 Cal. 308. 

36. Ariz.—Arizona Eastern R. Co. v. 
Head, 224 P. 1057. 26 Ariz. 259. 

Cal.—Union Sugar Co. v. Hollister 
Estate Co., 47 P.2d 273, S Cal.2d 
740—^Hansen v. Covell, 24 P.2d 772, 
218 Cal. 622, 89 A.L.R. 670—-Lacy 
Mfg. Co. V. Gold Crown Mining 
Co„ 126 P.2d 644, 52 CaLApp.2d 568 
—Corpus Juris quoted in, XJ. S. Fi¬ 
delity & Guaranty Co. v. American 
Bldg. Maintenanoe Co. ®f Lon An¬ 


geles, 46 P.2d 984, 988, 7 Cal.App.2d 
683. 

Ga.—S. Fidelity & Guaranty Co. v. 
Clarke, 8 S.E.2d 52, 190 Ga. 40— 
Rice-Stix Dry Goods Co. v. Fried- 
lander Bros., 117 S.E. 762, 30 Ga. 
App. 312, affirmed Fried lander 
Bros. V. Rice-Stix Dry Goods Co., 
122 S.E. 890, 158 Ga. 303. 

Ky,—City of Jackson v. First Nat. 
Bank of Jackson, 157 S.W.2d 321, 
289 Ky. 1 —Congoleum-Nairn, Inc, 
V. M Livingston & Co., 78 S.W.2d 
781, 25 7 Ky, 573. 

N.T.—^Hackenheimer v, Kurtzmann, 
138 N.E. 735, 235 N.T. 57—Katz v. 
Nichols, 48 N,Y.S.2d 640. 

Or.—Corpus Juris cited In Printing 
Industry of Portland v. Banks, 4G 
F.2d 596, 59S, 150 Or. 654. 

Pa.—Gloeckler v. Imrie, '179 A. 883, 
118 Pa. Super. 441. 

Wash.—Ryan v. Plath, 148 P.2d 94G, 
20 Wash-2d 663—^Herman v. Golden 
Arrow Dairy, 71 P.2d 6 SI, 191 
Wash. 5S2—Weaver v. General 
Metals Merger, 9 F.2d 778, 167 
Wash. 461. 

33 C.J. p 210 note 98. 

Maturity of principal as affecting 
time during which Interest runs 
see infra § 45. 

Joinder of liquidated and unliquidat¬ 
ed claims 

The fact that a claim for a defi¬ 
nite sum is joined with claims for 
unliquidated amounts does not affect 
claimant’s right to recover interest 
on the liquidated portion of the de- 
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mand. — Coxc v. State, 39 N.E. 400', 

144 N.Y. 39G. 

37. Cal.—Corpus Juris quo Sod in tJ, 
S. Fidelity Guaranly Co. v. 
American Bldg. TMainicnan<*<i Co. of 
Lo.s Angelc.s, 46 Xt2d 984, OSS, 7 
Cal,App.2d 683. 

33 CJ. p 210 notes 98, 1. 

38. U.S.—'Commonweal (h of Vir¬ 
ginia V. Slate of Wi'st Virginki, 35 
S.Gt. 795, 238 U.B. 202, 59 L.Md. 
1272. 

39. U.S.—Abell V. Anderson, 0-C.A. 
Ky., 148 F.2d 372. certiorari denied 
66 S.Ck",. 39“Orancl River Uam Au¬ 
thority V. Jarvis, C.C.A.Okl., 124 
F.2d .914—In re .Paramount PubPx 
Corporation, C.C.A.N.Y., 85 F.ibi 42, 
106 A.L.R. 1116- Zurich General 
Accident & Tdabilliy Iu«. (\». v* 
Mid-Continent Pelrolmnn Corpora¬ 
tion, aC.A.Okl., 43 Flkl 255- Rob¬ 
ertson V. Miller, C.C.A.N.Y,, 286 F. 
603, anirmed Miller v. Ittiliertaou, 
45 S.CL, 73, 266 U.S. 243, 69 L.Kd. 
265. 

Ala.—Norris v. Wynn, 22 ao.2d 730. 

Cal.—Hansen v. Covell, 24 rt2d 772, 
218 Cal. 623, 89 A.!..-.!.'!, 670—i»erry 
r. Magneson, 27S P. (160, 207 CuL 
617—Farrington v. A. Teiehort & 
Son, 139 l>.2d SO, 69 CaLApp.lkl 468 
—Younls V. Hart, 138 P,2(l 333, 59 
CaLApp.2d 99-»«Munielpal Honci Co. 
V. Balboa Couttt, Co., 34 l\2d 1032, 
140 Cal.App. 67”«Jl<Mid v. V>rdiJgo 
Lumber Co„ 15 P.2d 642, 127 Cal. 
App. 133—Parkford r. Union Drill* 
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that, as to such a demand, interest is allowable only 
after it has become merg-ed in a judgment^® or 
fixed by agreement or accord.^^ 

The general rule against the allowance of inter- 


§ 19 

est on an unliquidated claim does not, however, pre¬ 
vail in all jurisdictions^^ and is not without its 
exceptions and it has been observed, in this 
connection, that the tendency of modern authority 


ing & Petroletim Co., 5 P,2d 440, 
IIS Cal.App. 538—Hanlon Drydock 
& Shipbuilding: Co. v. G. W. Mc- 
Near, Inc., 232 P. 1002, 70 Cal.App. 
204. 

Colo.—Union Exploration Co. v. Mof¬ 
fat Tunnel Improvement Dist., 89 
P.2d 257, 104 Colo. 109. 

D.C.—Shima v. Brown, 133 F.2d 48, 
77 U.S.App.D.C. 115, certiorari de¬ 
nied 63 S.Ct. 982, 318 U.S. 787, 87 
L..Ed. 1154. 

Ga.—Corpus Juris QLUoted in Lincoln 
Lumber Co. v. Keeter, 145 S.E. 68, 
70, 167 Ga, 231—Insurance Co. of 
North America v. Folds, 155 S.E. 
782, 42 Ga.App. 306—Benton v. 

Roberts, 152 S.E. 141, 41 Ga.App. 
189—Southern Ry. Co. v. Easley 
Cotton Mills, 129 S.E. 19, 34 Ga. 
App. 192. 

Idaho.—Gridley v. Ross, 217 P. 989, 
37 Idaho 693. 

Ill.—Standard Asbestos Mfg. Co. v. 
Kaiser. 45 N.E.2d 75, 316 IlLApp. 
441. 

Kan—Govenius Bros. v. Reag’or, 288 
P. 537, ISO Kan. 711. 

Ky.—Clark v. Commonwealth, 26 S. 

W.2d 1041, 233 Ky. 728. 

L»a.—Crichton v. Standard Oil Co. of 
Louisiana, 150 So. 668, 178 La. 57 
—Connette v. Wright, 98 So. 674, 
154 La. 1081. 

Mich.—Royal Oak Tp. v. City of 
Berkley, 16 N.W.2d S3, 309 Mich. 
572. 

Nov.—Corpus Juris cited in Agricul¬ 
tural Ins. Co. of Watertown, N. Y. 
V. Blitz, 64 P.2d 1042, 1047, 67 

Nev. 370, modilied on other grounds 
G8 P.2d 568, 57 Nev. 389. 

N.J.-—Corpus Juris cited iu Town of 
Kearny v. New Jersey Suburban 
Water Co., 159 A. 520, 621, 110 N.J. 
Eq. 214. 

N.C.—Curt Teich & Co. v. Le-Compte, 
24 S.E 2d 253, 222 N.C. 602. 

N.D.—corpus Juris cited in. Funk v. 
Baird, 6 N.W.2d 569, 676, 72 N.D. 
29 8. 

Okl.—Lumbermen's Supply Go. v. 
Neal. 119 P.2d 1017, 3 89 Okl. 544 
—Sohaff V. Pludgms, 221 P. 90, 96 
Okl. 173, certiorari denied 44 S.Ct. 
454, 264 U.S. 595, 68 L.Ed. 867. 
Pa.—School Dist. of City of Carbon- 
dale V. Fidelity <& Deposit Co. of 
Maryland, 81 A.2d 279, 346 Pa. 491 
—In re Crawford's Estate, 169 A. 
488, 313 Fa. 127—Lackawanna Iron 
& Steel Co. V. Lackawanna & W. 
V. R. Co., 149 A. 703, 299 Pa. 503. 
aC.-— Bolch V. Smith, 119 S.E. 909, 
126 S.C. 338. 

Tex—Watson Co. v. Shaw, Civ^App,, 
47 B,W.2d 474, reversed on other 
grounds, Com.App., American Sure¬ 


ty Co. of New York v. Shaw, 69 S. 
W.2d 47. 

Wash.—Brewster v. State. 16 P.2d 
813, 170 Wash. 422—Fowler v. 

Gray, 251 P. 570, 141 Wash. 372. 
Wyo.—Corpus Juris quoted in Bin¬ 
ning V. Miller, 146 P.2d 527, 535— 
Johnson v. Hanover Fire Ins. Co., 
137 P.2d 615, 59 Wyo. 120. 

33 C.J. p 211 note 7. 

Allowance of interest on unliquidat¬ 
ed claim for damages for breach 
of contract see Damages § 52 b. 
The reason for the rule is that the 
person liable does not know the sum 
he owes and hence cannot be in de¬ 
fault for not paying. 

Ariz—Arizona Eastern R. Co. v. 

Head, 224 P. 1057, 26 Ariz, 259. 
Cal.—Samuels v. Singer, 36 P.2d 1098, 
1 Cal.App.2d 545, amended on other 
grounds and rehearing denied 37 P. 
2d 1050, 1 Cal.App,2d 545—Minton 
V. Mitchell, 265 P. 271, 89 Cal.App. 
361. 

Wash.—Ferber v. Wisen, 82 P.2d 139, 
195 Wash. 603. 

33 C.J. p 211 note 7 [bj. 

Statutes held not to require allow¬ 
ance of interest 

(1) The rule set forth in the text 
is not affected by a statute provid¬ 
ing that the rate of interest shall 
be a certain per cent on all moneys 
after they become due, on judgments 
and decrees for the payment of mon¬ 
ey, on money due on the settlement 
of matured accounts from the day 
the balance is ascertained, and on 
money due or to become due, where 
there is a contract to pay interest, 
and no rate is specified.—^Valentine 
V. Quackenbush, Alaska, 239 P. 832, 
152 C.G.A. 618. 

(2) A statute making the allow¬ 
ance of interest mandatory on in¬ 
struments stipulating a fixed amount 
to be paid at a date fixed by the 
instrument does not require the al¬ 
lowance of interest in an action 
brought on an agreement to accept 
a trade acceptance, rather than on 
the trade acceptance itself.—First 
Nat. Bank v. DeWitt, 81 S.W.2d 396, 
18 Tenn.App. 634. 

40. U.S.—Saulsbury Oil Co. v. Phil¬ 

lips Petroleum Co., C.C.A.Okl., 142 
F.2d 27, certiorari denied 65 S.Ct. 
62, 323 U.S. 727, 89 L.Ed. 684, and 
Phillips Petroleum Co. v. Sauls¬ 
bury Oil Co., 65 S.Ct. 62, 323 U.S. 
727, 89 L.Ed. 684—Zurich General 
Accident & Liability Ins, Co. v. 
Mid-Continent Petroleum Corpora¬ 
tion, C.C.A.Okl., 43 P.2d 355—The 
Princess Sophia, D.C.Wash., 36 F. 
2d 691. 


Cal—Younis v. Hart, 138 P.2d 323,. 
59 Cal.App.2d 99. 

Ga.—Corpus Juris quoted in. Lincoln 
Lumber Co. v. Keeter, 145 S.E. 68, 
70, 167 Ga. 231. 

Kan.—Corpus Juris cited iu Prewett 
V. Van Pelt, 235 P. 1059, 1061, 118 
Kan 571. 

Ky.—Corpus Juris cited iu Pierce v. 
J. B. Pierce’s Trustee in Bankrupt¬ 
cy, 38 S.W.2d 254, 261, 238 Ky. 
495. 

Nev.—Corpus Juris cited in Agricul¬ 
tural Ins. Co. of Watertown, N. Y., 
V. Biltz, 64 P.2d 1042, 1047, 57 Nev. 
370, modified on other grounds 68 
P.2d 568, 57 Nev. 389. 

Okl.—Lumbermen’s Supply Co. v. 

Neal, 119 P.2d 1017, 189 Okl. 644. 
Tex —Keystone Pipe & Supply Co v. 
Zweifel, 94 S.W.2d 412, 127 Tex. 
392. 

Wash,—Nelson v. City of Seattle, 
38 P2d 1034, ISO Wash 1—Jellum 
V. Grays Harbor Fuel Co., 295 P. 
939, 160 Wash. 585. 

Wyo.—^Corpus Juris quoted in Bin¬ 
ning V. Miller, 146 P.2d 527, 535. 

S3 C.J. p 211 note 8, p 237 note 56. 
Interest on judgments see infra § 21. 

41. Ga.—Lincoln Lumber Co. v. 

Keeter, 145 S.E. 68. 167 Ga 231. 

Tex.—^Watson Co. v. Shaw, Civ.App., 
47 S.W.2d 474, reversed on other 
grounds American Surety Co. of 
New York v. Shaw, Com.App., 69 
S.W.2d 47. 

Dispute; inclusion of improper items 
Where question whether any 
amount was due on contract was at 
all times disputed, and plaintiff’s; 
demand included items to which it 
was not entitled, plaintiff was not 
entitled to interest on amount re¬ 
covered.—John S. Metcalf Co, v, 
Mayer, 211 N.Y.S. 53, 213 App.Div. 
607. 

42. N.Y.—^Kmckman v. Gene Mee- 
nan, Inc., 285 N.Y.S. 476, 247 App. 
Div. 73C—Grobe v. Kramer, 33 N.Y, 
S.2d 901, 178 Misc. 247, affirmed 42 
N.T.S.2d 424, 266 App.Div. 768. ap¬ 
peal denied 43 N.Y.S.2d 749, 266 
App. 828. 

43. U.S.—Abell V. Anderson, C.C.A. 
Ky., 14S P.2d 372, certiorari denied 
66 S.Ct. 39. 

ITenatious conduct 
Where delay in payment of a bal¬ 
ance is due to vexatious conduct on 
the part of the debtor, interest may 
be allowed thereon although the bal¬ 
ance is in a certain sense unliqui¬ 
dated.—^Hansen v. Co veil, 24 P.2d 
772, 218 Cal. 622, 89 A.L.B. 670. 
Iileus 

Th® general rule allowing no inter- 
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is to disregard tie distinction between liquidated 
and unliquidated clainis^*^ v^nd that the departures 
from the general rule have been so numerous that, 
as far as the rule survives, it must be subordinated 
in its operation to the more fundamental principle 
that full compensation should be given for a loss 
sustained."^^ Interest on unliquidated demands is 
sometimes allowable by virtue of statutory provi¬ 
sion,^^ and in some jurisdictions it is allowable in 
the discretion of the jury or trial court.^'^ 

Reasonable value of goods or services. The gen¬ 
eral rule which denies the right to interest on un¬ 
liquidated demands has found frequent applica¬ 
tion in the case of unliquidated demands for the 
reasonable value of goods furnished or services 
rendered,^^ which ordinarily do not bear interest 
until rendition of judgment and it has been said 
that this is especially true where the account was 
not rendered before suit, and a greater sum was 
claimed than was allowed.^o By some authorities 
it has been held that the allowance of interest on 
such claims is wholly discretionary, and is not a 
matter of right.si Under the terms of particular 
statutory provisions, interest may be allowable on 


the reasonable value of work done and materials 

furnished.52 

b. What Constitutes Liquidated Demand 

In order to be liquidated so as to bear interest, a 
claim must be fixed and determined or readily determin¬ 
able; but it is sufficient for this purpose if It is ascer¬ 
tainable by computation or a recognized standard. The 
existence of an unliquidated set-off or counterclaim 
against a fixed claim does not necessarily bar interest 
on the claim. 

In order to recover interest there must be a 
fixed and determinate amount which could have 
been tendered and interest thereby stopped,*53 the 
amount of the claim must be known and deter¬ 
mined, or readily determinable.^4 On the other 
hand, a claim may be said to be liquidated so as to 
bear interest when the amount due or to become 
due is fixed by law or by agreement between the 
parties.^5 The mere fact that a party denies liabili¬ 
ty or defends a claim against him,^^ or even the ex¬ 
istence of a bona fide dispute as to the amount of 
the indebtedness,^'^ has been held not to bar inter¬ 
est; but there is also authority denying the right 
to interest where the amount of the demand or the 
right to recover is disputed on reasonable grounds 


est on nnliauidated claims does not 
apply in case of liens; in such cases 
interest may be recovered from date 
of notice of lien or when lien is 
claimed.—Siler Mill Co. v. Charles 
Nelson Co., 162 P. 590, 94 Wash. 477. 

44 . Or.—Public Market Co. of Port¬ 
land V. City of Portland, 138 P.2d 
916, 171 Or. 522. 

33 C.J. p 211 note 5. 

45. N.H.—Emery v. Tilo Roofing 
Co.. 195 A, 409. 89 N.H. 165. 

46. N.T.—Sweeney v. State, 167 NB. 
519, 251 N.Y. 417—Katz v. Nich¬ 
ols, 48 N.Y.S.2d 640. 

Particular provisions 

Under a statute providing that all 
debts shall bear interest from the 
time they become due, unless’other¬ 
wise stipulated, interest is allowable 
on unliquidated as well as liquidated 
claims.—Friede v. Myles Salt Co., La. 
App., 177 So. 105. 

47. U.S.—Cleveland Wrecking Co. v. 
Struck Const. Co., D.C.Ky., 41 P. 
Supp. 70. 

Ky.—Powell v. Sparks Milling Go., 
149 S.W.2d 22, 285 Ky. 727—Fi¬ 
delity & Casualty Co. of New York 
V. Downey, 143 S.W.2d 869, 284 
Ky. 72—Congoleum-Nairn, Inc., v. 
M. Livingston & Co., 78 S.W.2d 781, 
257 Ky, 573. 

48. Cal.—Crocker v. Crocker First 

Nat. Bank of San Francisco, 141 P. 
2d 4S2, 60 Cal.App.2d 725—Johnson 
V. Marr, 47 P.2d 489, 8 Cal.App.2d 
312—Burns v. Renaker Co., 6 P.2d 
967, 119 CaLApp, 678—Western 


Iron Works v. Smith, 284 P. 715, 
103 Cal.App. 48‘6—Shellenberger v. 
Baker, 281 P. 1102, 101 Cal.App. 615 
—Kling V. Gustason, 281 P. 407, 
101 Cal App. 58, recall of remitti¬ 
tur denied 284 P. 1065, 103 Cal.App. 
575—Clark v. Conley School Dist. 
of Kern County, 261 P. 721, 86 
Cal.App. 523—Grass v. Rmdge Co., 
258 P. 673, 84 Cal.App. 750. 

N.H.—Lemire v. Haley, 39 A.2d 10, 93 
N.H. 206. 

Wash.—^Weaver v. General Metals 
Merger, 9 P.2d 778, 167 Wash. 451. 

33 C.J. p 211 note 11. 

49. Ky.—Mussinon's Adm'r v. Her¬ 
rin, 67 S.W.2d 710, 262 Ky. 495. 

S.D.—Gearhart v. Hyde, 164 N.W. 58, 
39 S.D. 273. 

50. N.Y.—Doyle v. St James 
Church, 7 Wend. 178. 

51. Pa.—In re Crawford's Estate, 
169 A. 438, 313 Pa. 127. 

52. N.Y.—General Supply & Con¬ 
struction Co. V. Goelet, 148 N.E. 
778, 241 N.Y. 28, motion to amend 
remittitur granted 160 N.E. 632, 
241 N.Y. 507. 

53. Cal.— Corpus Juris quoted iu V, 
3. Fidelity & Guaranty Co. v. 
American Bldg. Maintenance Co, of 
Los Angeles, 4.6 P.2d 984, 988, 7 
Cal.A.pp.2d 683. 

Ga.—Corpus Juris quoted in Lincoln 
Lumber Co. v. Koeter, 146 S.B. 68, 
70, 167 Ga. 231. 

Ill.—Laughlin v. Hopkinson, 126 N.E. 
691, 292 Ill. 80. 
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Wyo.—Corpus Juris quoted in Bin¬ 
ning V. Miller, H6 P.2d 527, 535. 

54. Cal.—Indemnity Ins. Co. of 
North America v. Watson, 16 r.2(l 
760, 128 Cal.App. 10—Williams v. 
Fhnn & Treacy, 214 P. 1024, 61 Cal. 
App. 352. 

Mont.—Daly v. Swift Co., 300 P. 
265, 90 Mont. 52. 

N.Y.—In re Wt'st’s Eslate, 249 N.T. 

S. 738, 139 Misc. 510, 

Wis.—Zoidler v. Go(dzer, 2U N.W. 

140, 191 Wis. 378. 

33 C.J. p 211 note 7 [al. 

Where accounting is necessary to 
determine amount duo, tlus diunand 
IS ''unliquidated" and no in(or(»fit 
may bo rocovenHl.—In re Domlug’s 
Guardianship, 73 1^2d 764, 102 Wa.sh, 
190. 

55- CaL— Corpus Juris quoted in IT. 
S, Fidelity & Gua,ra,uty tio. v, 
American Bldg, Mahitonanoo Co. 
of 1.03 Ang(‘l(‘H, 40 J\2d 9K4, 088, 
7 CaLApp.2a 683. 

Ga.—Garrett v. Wall, IIG S.K. 33X, 20 
Ga.App. 642. 

33 C.J. p 210 note 90. 

56. U.S.— George M. Jouom Co. v. 
Canadian Nat. Uy, Co., D.C.Mloh., 
14 F.2d 852, adirraod, C.G.A., Oi- 
nadian Nat, H, Co. v. George M, 
Jones Co., 27 F.2d 240. 

Ill.—Hamilton Watch Co. v, George 
W. Borg Corporatkim 4 6 N.M.ikl 
112, 317 in,App. 271. 

57. Pa.—J. Purdy TIoteliH Co. v» 
Fideiity-Phonix Firn Inf4. Co., 101 
A. 636, 120 I>a.Supor. 260. 
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and in good faith.^s WHere the parties agree to ily ascertained by mere computation,^^^ or by a le- 

submit the amount of the demand to the decision recogni 2 ed standard.^l 

of others, or to be determined by the court, inter- Existence of set-off, counterclaim, or cross claim, 
est will not be allowed prior to the date of such Ordinarily, where the amount of a demand is suf- 
decision ficiently certain to justify the allowance of inter¬ 

est thereon, the existence of a set-off, counterclaim,. 
Claim ascertahmhle. Although a claim may in a or cross claim which is unliquidated will not pre¬ 
sense be unliquidated, interest thereon will gener- vent the recovery of interest on the balance of the 

ally be allowed where the amount due can be read- demand found due from the time it became due.®^ 


58. Cal.—Indemnity Ins. Co. of 
North America v. Watson, 16 P.2d 
760, 128 Cal.App. 10. 

33 C J, p 212 note 22. 

59. Ga.—Corpus Juris q.tioted in 
Lincoln Lumber Co. v. Keeter, 145 
S.E. 68, 70, 167 Ga. 231. 

Minn.—Knutson v. Lasher, 18 N.W.2d 

688 . 

60. U S.—Abell v. Anderson, C.C.A. 
Ky., 148 F.2d 372, certiorari de¬ 
nied 66 S.Ct 39—Cahan v. Empire 
Trust Co., C.C.A.N.T.. 9 F.2d 713, 
reversed on other grounds 47 S.Ct. 
661, 274 U.S. 473, 71 L.Ed. 1158, 
57 A.L.R. 921—Robertson v. Miller, 
C.CA.N.T, 286 F. 503, affirmed 
Miller V. Robertson, 45 S.Ct. 73, 
266 U.S. 243, 69 L.Ed. 265. 

Ala.—Norris v. Wynn, 22 So.2d 730 
—Mobile & O R Co. v. Williams, 
121 So. 722, 219 Ala. 238. 

Ariz.—Arizona Eastern R. Co. v. 
Head, 224 P. 1057, 26 Ariz. 259. 

Cal.—Union Sug-ar Co. v. Hollister 
Estate Co, 47 P.2d 273. 3 Cal.2d 
740—Engelberg" v. Sebastian!, 279 
P. 795, 207 Cal. 727~Lacy Mfg. 
Co. V, Gold Crown Mminj? Co., 126 
P.2d 644, 52 Cal.App.2d 568—Shore 
V. Crail, 123 P.2d 840, 50 Cal.App. 
2d 736—Petersen v. Lyders, 33 P.2d 
1032, 139 Cal.App. 307—Indemnity 
Ins. Co. of North America v. Wat¬ 
son, 16 P.2d 760, 128 Cal.App. 10 
—Burns v. Renaker Co., 6 P.2d 967, 
119 Cal.App. 578—Minton v. Mitch¬ 
ell, 265 P. 271, 89 Cal.App. 361— 
Kammerer v. Marino, 245 P, 432, 
76 Cal.App. 685. 

Minn.—Knutson v. Lasher, 18 N.W. 

2a 688. 

Miss.—Corpus Juris cited in Ellis- 
Jones Drug Co. v. Coker, 125 So. 
826, 827, 166 Miss. 775, suggestion 
of error overruled and setting 
aside judgment refused 127 So. 283, 
156 Miss. 775. 

Mo.—Corpus Juris cited in May De¬ 
partment Stores Co. v. Union Elec¬ 
tric L. P, Co., 107 S.W.2d 41, 
59, 341 Mo. 299. 

N.y.—Baxter v. Lustberg, 200 N.Y. 
S. 125, 206 App.Div. 673. 

Or.—Public Market Co. of Portland 
V. City of Portland, 138 P.2d 916, 
171 Or, 522. 

Wash.—Ryan v. Plath, 148 P.2d 946, 
20 Wash.2d 663—Hill v. Brandes, 
95 P.2d 382, 1 Wash.2d 196—Ber¬ 
ber V. Wisen, 82 P.2d 139, 195 


Wash. 603—^Woodbridge v. John¬ 
son, 59 P.2d 1135, 187 Wash. 191— 
Barbo v. Norris, 245 P. 414, ISS 
Wash, 627—Lloyd v. American Can 
Co., 222 P. 876, 128 Wash. 298. 

33 C.J. p 212 note 18. 

“Where the amount for which re¬ 
covery is sought, even though not 
liquidated, is based upon the readily 
ascertainable value of services or 
property, the general and better con¬ 
sidered rule is to allow interest, at 
least in the absence of strong equi¬ 
ties to the contrary.”—Michelsen v. 
Penney, C.C.A.N.Y., 135 F.2d 409, 435. 

Reduction to certainty 

(1) Although the amount due is in 
dispute and is unliquidated, yet, if 
a claim represents a pecuniary loss 
which may be ascertained with rea¬ 
sonable certainty, interest should be 
allowed.—Texas Co. of Mexico, S. A., 
V. P^oos, G.C.A.Tex., 43 P.2d 1, cer¬ 
tiorari denied Roos v. Texas Co. of 
Mexico, S. A., 61 S.Ct. 216, 282 U. 
S. 902, 75 L.Ed. 794. 

(2) Interest is allowable if the 
sum is certain or capable of being 
reduced to a certainly, from the 
time when, either by the agreement 
of the parties or the construction of 
law, the payment was demandable. 
—In re Johnson’s Estate, 18 S.E.2d 
450, 198 S.C. 526—Leaphart v. Na¬ 
tional Surety Co., 166 S.E. 415, 167 
S.C. 327. 

Ascertainment from contract 

(1) Interest is recoverable, under 
some statutes, in suits on written 
contracts from the provisions of 
which the amounts of liability there¬ 
under are ascertainable.—Federal 
Underwriters Exchange v. Smith, 
Tex.Civ.App., 145 S.W.2d 897. 

(2) Under a statute providing for 
interest on all written contracts “as¬ 
certaining the sum payable/’ the 
quoted words have reference to the 
sum the parly executing the obliga¬ 
tion may be reasonably expected to 
pay, and it is not necessary that the 
contract shall itself establish a dxed 
liability in a definite amount as of a 
date certain; it is sufficient to come 
within the meaning of the statute 
if the contract provides the condi¬ 
tions on which, liability depends and 
fixes a measure by which the sum 
payable can be ascertained with rea¬ 
sonable certainty.—^Federal Life Ins. 
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Co. of Chicago v. Kriton, 249 S.W. 
193, 112 Tex. 532. 

Materials furnished or work done 
The fact that there is a dispute be¬ 
tween the parties as to materials 
furnished, work done, or extras does 
not necessarily have the effect of 
rendering a demand unascertainahle 
by calculation so as to require a dis¬ 
allowance of interest.—Lacy Mfg. 
Co. V. Gold Crown Mining Co., 126 
P.2d 644, 52 Cal.App.2d 568—Kam¬ 
merer V. Marino, 245 P. 432, 76 CaL 
App. 635. 

61. U.S.—Robertson v. Miller, C.C.A. 
N.T., 286 F. 503, affirmed I^Iiller v. 
Robertson, 45 S.Ct. 73, 266 U.S. 
243, 69 LEd. 265. 

Ala —Norris v. Wynn, 22 So 2d 730— 
Rochelle v. Rochelle, 179 So 825, 
235 Ala. 526—Harden v. Wood 
Lumber Co., 178 So. 540, 235 Ala. 
310. 

N.H.—Lemire v. Haley, 39 A.2d 10, 
93 N.H. 206. 

Or.—Public Market Co. of Portland 
V. City of Portland, 138 P.2d 916, 
171 Or. 522. 

Wash.—Yarno v. Hedlund Box & 
Lumber Co., 237 P. 1002, 135 

Wash. 406. 

Wyo.—Johnson v. Hanover Fire Ins. 

Co., 137 P.2d 615, 59 Wyo. 120. 

33 C.J. p 212 note 19. 

Difference between market value and 
contract price 

In an action for breach of con¬ 
tract where the measure of damages 
IS the difference between the mar¬ 
ket price and the contract price of a 
commodity, and such damages can 
be easily ascertained as of a fixed 
day, the allowance of interest, on 
such damages when recovered, al¬ 
though previously unliquidated, is 
not error.—Spencer Kellog & Sons v. 
Providence Churning Co., 121 A. 123, 
45 R.I. 180. 

G2. Cal.—Hansen v. Covell, 24 P.2d 
772, 218 CaL 622, 89 A.L.R 670— 
Lacy Mfg. Co. v. Gold Crown 
Mining Co., 126 P.2d 644, 52 Cal. 
App.2d 568. 

Ky.—^Corpus Juris cited in Powell v. 
Sparks Milling Co., 149 S.W.2d 22, 
24, 285 Ky, 727. 

Minn.—^Knutson v. Lasher, 18 N.W. 
2 d 688. 

33 C.J. p 210 note 2, p 212 note 2l. 
Accounts see supra § 16. 
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It has also been recog'n.ized, however, that in some 
cases, where a liquidated demand is subject to re¬ 
duction by virtue of an unliquidated claim, the bal¬ 
ance due is deemed to be an unliquidated sum on 
which interest is not recoverable.®^ The right to 
interest on a claim is not lost because of the ex¬ 
istence of an offset which is itself liquidated.®^ 

§ 20. Verdicts, Findings, and Awards 

Some authorities, sometimes by force of statute, al¬ 
low interest on the amount of a jury verdict, while others 
do not; and a similar conflict prevails as to the right to 
interest on an award of arbitrators. 

It has been said that interest on verdicts is pure¬ 
ly statutory, and, being in derogation of the com¬ 


mon law, cannot be extended beyond the statutory 
regulation.®® In some jurisdictions no interest is 
allowed on verdicts prior to judgment thereon.®® 
In other jurisdictions, however, sometimes by force 
of statute, interest will be allowed on an amount 
found due by the verdict of a jury from the date of 
its rendition until the entry of judgment thereon,®7 
especially where the entry of judgment is delayed 
by the act of defendant, as by motion for new trial 
or otherwise.®^ 

An award of arbitrators, or a master’s report 
finding money to be due, is generally held to carry 
interest,®® even in respect of awards made up part¬ 
ly of interest.'^® It has also been held, however, 
that interest cannot be allowed on an award that 


Time of acquisition of offset 

Under contract requiring: seller on 
exercise of option to repurchase 
property to pay certain sums to pur¬ 
chaser, the amount owing to pur¬ 
chaser was not rendered unliquidat¬ 
ed, so as to preclude recovery of in¬ 
terest thereon, because of an offset, 
where ownership of such offset might 
have been acquired by seller subse¬ 
quent to seller’s exercise of option.— 
Shore v. Crail, 123 P.2d 840, 50 Cal. 
App.2d 736. 

63. Cal.—Hansen v. Covell, 24 P.2d 
772, 218 Cal. 622, 89 A.L.R. 670. 

Substantial controversial claim 
Interest was held not allowable 
where the obligor had a substantial 
claim and demand, controversial in 
character.—Minton v. Mitchell, 265 
P. 271, 89 Cal.App. 361. 

Improper husbandry un-der farming 
contract 

Interest has been denied on a 
credit due under a farming contract 
where such credit, even if other¬ 
wise liquidated, was subject to re¬ 
duction because of an unliquidated 
claim based on improper husbandry. 
—Union Sugar Co. v. Hollister Es¬ 
tate Co„ 47 P.2d 273, 3 Cal. 2d 740. 

trnder the provisions of a lien law 
the allowance of interest has been 
denied where the claim is reduced by 
allowance of an unliquidated coun¬ 
terclaim.—General Supply & Con¬ 
struction Co. v. Goelet, 148 N.B. 778, 
241 H-Y. 28, motion to amend remit¬ 
titur grunted 150 H.E. 532, 241 IST.Y. 
507. 

64. Cal.—Shore v. Crail, 123 P.2d 
840, 50 Cal.App.2d 736. 

Stipulated allowance for delay 
Interest has been held allowable 
on the reasonable value of work and 
materials furnished by a contractor, 
even though his claim was reduced 
by an allowance for delay, where the 
amount of such allowance was not 
unliquidated, but stipulated.—Gener¬ 
al Supply & Construction Co. v. Goe- 
iet, 148 H.E. 778, 241 H.Y. 28, motion 


to amend remittitur granted 150 N. 
B. 532. 241 N.Y. 507. 

65. Mich—Motyka v. Detroit, G. PI 
& M. Ry. Co., 244 H.W. 897, 260 
Mich. 396. 

66 . Wash —Great KTorthern Ry. Co. 
V. Washington Electric Co., 86 P. 
2d 208, 197 Wash. 627. 

33 C J. p 212 note 26. 

Failure to enter judgment 
Where the clerk of court has a 
duty to enter judgment on the ver¬ 
dict when it is returned, plaintiff 
cannot be deprived of interest on his 
judgment by the failure of the clerk 
to enter the judgment.—Degnan v. 
Young Bros. Cattle Co., 103 P 2d 
918, 152 Kan. 250—Koontz v. Weide, 
208 P. 651, 111 Kan. 709. 

67. Ill.—Piper v. Epstein, 62 N.E.2d 
139, 326 Ill.App. 400—Reitz v. Yel¬ 
low Cab Co., 248 Ill.App. 287. 

Pa.—Troetschel v. Pennsylvania 
Turnpike Commission, 42 Pa.Dist. 
& Co. 593. 

Va.—Holstcin-Harvey-Kirk Co. v, H. 
Kirk & Sons, 142 S.E. 373, 150 Va. 
82. 

33 C.J. p 212 note 28. 

Court’s correction of verdict by addi¬ 
tion of interest see the C.J.S.‘title 
Trial § 517, also 64 C.J. p 1100 
notes 36—43. 

Prospective operation of statute 
A statute providing for interest on 
verdicts applies only to verdicts 
rendered after its passage, where It 
is not made retrospective in its op¬ 
eration. — Cooper V. North, 1 How.l^r., 
N.Y., 59. 

Iioss of right 

(1) After a judgment based on the 
verdict, and without inclusion of 
interest, has been entered, and plain¬ 
tiff has made no motion looking to¬ 
ward reformation of the judgment, 
and has not In any way sought the 
inclusion of interest from the date 
of the verdict, ho cannot insist on 
interest from the date of the ver¬ 
dict to the date of the judgment.— 
Nelson v. Canadian Industrial Alco- 
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hoi Co, 197 A. 477, 9 W.W.Harr,, 
Del.. 1S4, 

(2) It has been held that failure to 
call the court’s attention to the suc¬ 
cessful party's right to recover in¬ 
terest at the time of entry of the 
judgment constitutes a waiver of the 
right—Strawn Farmers' Elevator Co. 
V. Bennett, 168 Ill.App. 428. 

In. Ohio 

(1) A plaintiff recovering a verdict 
m an action on contract was held 
entitled to Interest thereon for I ho 
period intervening between the date 
of the verdict and the date of the 
judgment.—Daly v. Savage, ICO N.E. 
881, 27 Ohio App. 133. 

(2) In actions for damag(‘s for 
personal injuries it ha.s h(M>n held 
that interest begin.s to run from 
the date of the judgment a,nd not 
of the verdict.—Tipph' v. High Htr(‘Ct: 
Hotel Co., 41 N.K.2(1 879, 70 Ohib 
App. 397—Carlo v. Courlright, '10 H, 
E.2d 431, 69 Ohio App. 69, rcluNtr- 
ing denicid 43 N,E.2d 296, 69 Ohio 
App. 69. 

(3) It has also hiu*n broadly held 
that, xvhore judgm<‘nt l.s not ('nter<‘d 
till term sulKscqiHint to that at which 
verdict was relurm^d, Judgnienl 
should provide for inter('st on ver¬ 
dict from flrst day of term at which 
verdict was returned, unhi.ss a<'tloii 
was brought during such tc*rni, in 
which oa.se verdict should hear in¬ 
terest from date of return of verdict 
—American Gypsum Co, v. latke 
Shore & M. S. By. Co-, 7 Ohio App, 
145. 

68« Pa,—Troetschel v, Ptmn.sylvanla 
Turnpike Commission, 42 .PmDiHt. 
& Co, 593. 

33 C.J. p 213 note 29. 

69. MasM.-«-WcdiHtor v. Kelly, 175 N. 
B. 69, 274 Mass. 564. 

33 C.J, p 213 note 84—5 C.J. p 133 
note 54. 

Allowance of Interest by arhltmtr>r« 
see Arbitration and Award § SO 
b (3) (J). 

70, XT.a—Louisville & N. IL Co. v. 
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does not grant further, if the amount found 

and reported is merely estimated, and not definite 
and exact, *^2 or if the award is ex parte, or not 
in conformity with the terms of the submission to 
the arbitrators,*^3 interest will not be allowed prior 
to confirmation; and it has been held that interest 
will not be allowed if the court fails to compute 
interest and find the amount thereof 

§ 21. Judgments 

a. In general 

b. Compound interest 

c. Particular judgments 

a. In General 

Interest is generally allowable on Jadgments. 

While there is some authority to the contrary,75 
as a general rule, judgments do not bear interest 
as a matter of legal right, or under the common 


law;76 and, in the absence of statute, courts of 
chancery could not grant interest subsequent to the 
date of the decree on debts of simple contract, not 
bearing interest in terms.77 

At the present time, however, interest on judg¬ 
ments is generally allowed by virtue of constitu¬ 
tional or statutory provisions granting such right,78 
even though the obligation on which a judgment is 
recovered was not interest-bearing in its charac¬ 
ter ;79 but, as this right to interest is purely statu¬ 
tory and in derogation of the common law, it cannot 
be extended beyond the statutory regulations or lim¬ 
itations, so The allowance of interest on a judg¬ 
ment, under the statutes, such as in an action of 
debt on the judgment, is generally based on the idea 
of damages to indemnify the judgment creditor for 
the nonpayment of the liquidated claim and the loss 
of the use of his money but the interest has been 


Sloss-ShefReld Steel & Iron Co., | 
Ala., 46 S.Ct. 73, 269 U.S. 217, 70 

L.Ed. 242. 

Mass.—Buckley & Scott Utilities v. 
Petroleum Heat & Power Co., 48 
H.E.2d 164, 313 Mass. 498. 

33 C.J. p 253 note 46. 

71. La.—Janes v. Kichard, 3 La, 486. 

72. Ya.—Shields v. Anderson, 3 
Leigrh 729, 30 Va. 729—Baird v. 
Bland, 6 Munf. 492, 19 Va. 492. 

73. Cal.—^Easterbrook v. Parquhar- 
son, 42 P. 811, no Cal. 311. 

N.Y.—Holliday v. Marshall, 7 Johns. 

211 . 

74. Ill.—Hueni v. Preehill, 125 IH- 
App. 345. 

75. Del.—Missouri-Kansas Pipe 
Line Co. v. Warrick, 22 A.2d 866. 

N.J.—Simon v. New Jersey Asphalt 
& Paving Co., 8 A.2d 266, 123 N.X 
Law 232—^Erie R. Co. v. Ackerson, 
33 N.J.Law 33. 

S3 C.J. p 213 note 38. 

Statute declaratory of common law 
Statute providing- for interest on a 
Judgment is simply declarative of 
the common-law rule in this respect 
—Moran Towing & Transportation 
Co. V. Fleming, 23 N.Y.S.2d 760, 176 
Misc. 408, affirmed 27 N.Y.S.2d 432, 
261 App.Div. 978, appeal granted 27 
N.Y.S.2d 1022, 261 App.Div. 1093, af¬ 
firmed 38 N.E.2d 232, 287 N.Y. 572. 

76. Ohio.—Merchants Finance Co. v. 

Goldweber, 35 N.E,2d 779, 138 

Ohio St, 474—Cleveland By. Co. v. 
Williams, 156 N.EL 133, 115 Ohio 
St 684. 

Va.—^Export Leaf Tobacco Co. v. City 
of Richmond, 176 S-E. 753, 163 Va. 
146. 

S3 C.J. p 218 note 39, 

77. Va.—Dilliard v. Tomlinson, 1 
Munf. 183, 16 Va. lU. 

S3 C.J. p 213 note 41. 

4el 


78. U.S.—^Blair v. Durham, C.C.A. i 
Tenn., 139 P.2d 260. I 

Ark.—Shofner v. Jones, 145 S.W.2d 
350, 201 Ark. 540—Cfexpus Juris 
cited in Taylor v. Corning Bank & 
Trust Co., 48 S.W.2d 1102, 185 Ark. 
691. 

Cal.—^Nilsson v. State Personal 
Board, 97 P.2d 843, 36 Cal.App.2d 
186—^McColgan v. Scoble, 1 P-2d 36, 
115 Cal.App. 165—Rogers v. 
Springfield Fire & Marine Ins. Co., 
268 P. 679, 92 Cal.App. 637. 

HI.—^Blakeslee's Storage Warehouses 
V. City of Chicago, 17 N.E.2d 1, 
369 Ill. 430. 120 A.L.R. 716—Feld¬ 
man V. City of Chicago, 2 N.E,2d 
102, 363 HI. 421—Wadler v. Wad- 
ler, 69 N.E.2d 605, 325 Ill.App. 83 
—Tracey v. Shanley, 36 N.E.2d 753, 
311 Ill.App. 629. 

Ind.—Ridgway v. Yenny, 57 N.E.2d 
581—Hemstock v. Wood, 44 N.E.2d 
1016, 113 Ind.App. 112. 

Md.—^Webster t. People's Loan, Sav¬ 
ings & Deposit Bank of Cambridge, 
152 A. 815, 160 Md. 57. 

Mich.—Motyka v. Detroit, G. H. & 

M. Ry. Co.. 244 N.W. 897, 260 Mich. 
396. 

Neb.—Corpus Juris quoted in Hall v. 
Citizens' State Bank of Superior, 
241 N.W. 123, 126, 122 Neb. 696. 

N.Y.—Servidone v. Hirschman, 61 N. 
Y.S.2d 917, 268 App.Div. 347, rear¬ 
gument denied 62 N.Y.S.2d 434, 268 
App.Div. 1075, affirmed 62 N.K2d 
232, 294 N.Y. 786—Moscow Fire 
Ins. Co. of Moscow, Russia v. 
Heckscher & Gottlieb, 23 N.Y.S.2d 
424, 260 App.Div. 646, affirmed 34 

N. E.2d 377, 285 N.Y. 674. 

Ohio.—Cleveland Ry. Co. v. Williams, 
166 N.E. 133, 115 Ohio St 684. 
Okl.—Harden v. Harden, 130 P.2d 
311, 191 Okl. 698. 

Wis.—In re Oconto County State 
Bank. 6 N.W.2d 353, 241 Wis. 369, 
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modified on other grounds 7 N.W. 
2d 602, 241 Wis. 369. 

33 aj. p 214 note 46. 

Collection of interest on judgments 
by execution see Executions §§ 75 
b, 107 a. 

Time of running of interest on judg¬ 
ment see infra §§ 41, 42. 

Statute one of “general law” 

A general statute relating to in¬ 
terest on judgments is not a stat¬ 
ute relating to “procedure" but one 
of ‘‘general law."—Yancey v. North 
Carolina State Highway & Public 
Works Commission, 22 S.E.2d 256, 
222 N.C. 106. 

In a court of equity the grant of 
interest on a judgment is a matter 
of discretion.—Neal v. Hodges, D.C. 
Okl., 13 F.Supp. 916. 

79. Tex.—San Antonio v. Alamo 
Nat Bank, Civ.App., 155 S.W. 620. 

33 C.J. p 215 note 59. 

80. U.S.—^Blair v. Durham, CCA 
Tenn., 139 F.2d 260. 

Mich.—^Motyka v. Detroit, G. H. & 
M. Ry. Co., 244 N.W. 897, 260 Mich. 
396. 

Ohio.—Merchants Finance Co. v. 
Goldweber, 35 N.B.2d 779, 138 Ohio 
St 474. 

81. Ky.—^Farmer v. Stubblefield, 180 
S.W.2d 405, 297 Ky. 512. 

N.Y.—Moscow Fire Ins. Co. of Mos¬ 
cow, Russia, V. Heckscher & Gott¬ 
lieb, 23 N.Y.S.2d 424, 260 App.Div. 
646, affirmed 34 N.E.2d 377, 285 N. 
Y. 674—^Moran Towing & Trans¬ 
portation Co. V. Fleming, 23 N.Y. 
S.2d 750, 175 Misc. 408, affirmed 
27 N.Y.S.2d 432, 261 App.Div. 978, 
appeal granted 27 N.Y,S.2d 1022, 
261 App.Div. 1093, affirmed 38 N.E. 
2d 232, 287 N.Y. 572. 

N.C.—Corpus Juris cited in Yancey v. 
North Carolina State Highway & 
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held to be a legal incident of the judgment, and a 
distinct substantive part of the debt.^^ It has been 
held that in reviving a judgment interest is to be 
counted on it for the time it has been dormant, as 
well as for the rest of the time.^^ A judgment 
debtor may relieve himself of any obligation for in¬ 
terest by pa 3 rment of the judgment into court prior 
to issuance of an execution. 

Judgment silent as to interest. Although the rule 
is otherwise in some states, it has generally been 
held that the fact that a judgment or decree is si¬ 
lent as to interest will not prevent the recovery of 
interest thereon. 

b. Compoimd Interest 

Compound interest on a Judgment generally Is not 
recoverable, unless it is authorized by statute; but this 
rule has been held not to be violated by Interest on the 
whole amount of a judgment, although such amount is 
made up partly of interest on the original obligation. 

Except to the extent that it is authorized by stat¬ 
ute,*'^ compound interest on a judgment generally 
will not be allowed, particularly where the statute 
fixes the rate of interest which the judgment shall 
bear,or where, under the circumstances, the al¬ 


lowance of compound interest would be inequita¬ 
ble.^® However, while there are some decisions to 
the contrary®! it has generally been held that a 
judgment bears interest on the whole amount there¬ 
of, although such amount is made up partly of in¬ 
terest on the original obligation,®2 and even though 
the interest is separately stated in the judgment.®^ 
This rule is not affected by statutes which prohibit 
the allowance of compound interest, such statutes 
being intended merely as regulations of interest on 
contracts and not interest on judgments,®^ and de¬ 
signed to prevent the imposition on borrowers of 
the heavy exactions by compounding interest at 
frequent intervals;®® but it has been held that, 
where by agreement of parties a judgment is en¬ 
tered as security for whatever may be ultimately 
recovered, the interest should not be calculated on 
the amount of the judgment, but only on the sum 
originally due.®® 

Where a judgment is revived by several tvriis of 
scire facias, plaintiff has a right to charge interest 
due on the aggregate amount of principal and in¬ 
terest at the time of rendering judgment on each 
scire facias,®^ 


Public Works Oommlssion, 22 S.E. 
2d 256, 260, 222 N.C. 106. 

33 C.J. p 213 note 42. 

Interest as damages In general see 
Damages §§ 51-54. 

82. Ill.—Tracey v. Stanley, 36 N.E. 
2d 753, 311 IlLApp. 529. 

Neb.—Corpus Juris quoted in Hall v. 
Citizens' State Bank of Superior, 
241 N.W. 123, 126, 122 Neb. 636. 
38 C.J. p 214 note 46. 

A “judgment” is a debt due, with, 
interest from time of its rendition. 
—Moran Towing & Transportation 
Co. v. Fleming, 23 N.Y.S.2d 750, 175 
Misc. 408, affirmed 27 N.Y.S.2d 432, 
251 App.Div. 978, affirmed 38 N.E.2d 
232, 287 N.Y. 672. 

83. Ga.—^Williams v. Price, 21 Ga. 
607—Wilcher v. Hamilton, 16 Ga. 
435. 

84. Cal.—Rogers v, Springfield Fire 
& Marine Ins. Co., 268 P. 679, 92 
Cal.App. 637. 

Pa.—^Watson v. McManus, 72 A. 1066, 
223 Pa. 583. 

85. La.—Barlow v. Fife, 133 So. 436, 
172 La. 176—Factors' & Traders' 
Ins. Co. V. New’ Harbor PU*otection 
Co., 2 So. 407. 39 La.Ann. 683. 

33 C.J. p 215 note 56. 

86. XJ.S.—^National S. S. Co. v. Tug- 
man, C.C.A.N.Y., 82 P. 246. 

Cal.—^Rogers v Springfield Fire & 
Marine Ins. Co., 268 P. 679, 92 Cal. 
App. 537. 

Ind.—^Hemstock v. Wood, 44 N.B.2d 
1016, 113 Ind.App. 112. 


Ky.—^Noel's Adm'x v. Black's Adm’r, 
61 S.W.2d 956, 244 Ky. 655. 

33 C.J. p 215 note 66. 

Execution to collect interest where 
judgment does not give interest 
see Executions § 76 b. 

The Judgment bears interest by 
force of the statute and not by rea¬ 
son of any declaration it may con¬ 
tain to that effect.—Glenn v. Rice, 
162 P. 1020, 174 Cal. 269. 

87. Mo.—Catron v. Lafayette Coun¬ 
ty, 28 S.W. 831, 125 Mo. 67. 

33 CJ. p 253 note 45 [bj. 

88. U.S.—Gaskins v. Bonfils, C.C.A. 
Colo., 85 P.2d 672. 

Ill.—Blakeslee's Storage Warehouses 
V. City of Chicago, 17 N.E.2d 1, 
369 Ill. 480, 120 A.L.R. 715—Blaine 
V. City of Chicago. 8 N.E.2d 939, 
366 Ill. 341. 

33 C.J. p 263 note 45 [cj. 

Right to compound interest in gen¬ 
eral see supra § 6. 

89. Cal.—Glenn v. Rice, 162 P. 1020, 
174 Cal. 269. 

Rate of interest on judgments see 
infra § 40. 

90. U.S.—Downs V. Allen, C.C.Conn., 
22 P. 805, 23 Blatchf. 64. 

Pa,—^American Nat. Bank for use 
of, V. Vernon, Com.Pl., 2 Fay.L.J. 
169. 

33 C.J. p 253 note 46 [dj. 

91. Miss.—Stricklin v. Cooper, 66 
Miss. 624. 

33 C.J. p 253 note 44. 

92. U.S.—^Louisville & N. R. Co. v. 
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Sloss-Sheffield Steel Sc Iron Co., 
Ala., 46 S.Ct. 73, 269 U.S. 217, 70 
L.Ed. 242. 

Ky.—Criswell v. Stratton Sc Tors- 
tegge Co., 165 S.W.2d 663, 202 Ky. 
219—^Wilson V. Commonwealth, 262 
S.W. 065, 203 Ky. 616—Bauer (Coop¬ 
erage Co. V. Elwell Sc Smith, 149 S. 
W. 1137, 149 Ky. 838. 

Pa.—Lackawanna Iron Sc Stool Co. 
V. Lackawanna & W. V. R. Co., 149 
A. 702, 299 Pa. 603. 

Wash.—Capital Nat. Bank of Olym¬ 
pia V. Johns, 16 P.2d 452, 170 
Wash. 250. 

33 C.J. p 253 note 46. 

Subseciuent action, on. Judgment in¬ 
cluding Interest 

One who recovers a judgment 
which by statute bears inton^st from 
the date of its rendition is entitled to 
recover interest on the amount of his 
judgment from that date to the date 
of suing out his writ In an action 
on the judgment and also Intorost 
from the latter date on a new prin¬ 
cipal, being the amount of Ills judg¬ 
ment plus that first intorost, to the 
date of a new Judgmont.—^Shahocn v. 
Hershfleld, 142 N.M. 761, 247 Maw. 
643—33 C.J. p 253 note 45 I a]. 

93. Tex.—Coles v, Kelsoy, 13 Tex, 
76. 

94. Idaho.—Baahor v. Beloit, 119 P. 
66, 20 Idaho 602. 

95. Idaho.—Bashor v. Beloit, supra. 

96. U.S.—Roberts v, Whoolen, Pa,, S 
DalL 606, 1 L.Ed. 608. 

97. Pa.— In re Meoson's Ealate, 6 
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c. Particular Judgments 

I(nterest may be allowed only on such Judgments as 
come within the provisions of the statute granting inter¬ 
est. It has been allowed on foreign judgments, Judgments 
against fiduciaries, Judgments in tort for damages, and 
Judgments in federal courts. 

The right to interest on judgments being purely 
statutory, interest may be allowed only on such 
judgments as come within the provisions of the 
statute,such as money judgments.^^ 

A judgment allowing attorney's fees as a part 
of the judgment bears interest,! unless they are not 
entered as a part of the judgment,^ or unless the 
judgment is not entered and enrolled as the law 
provides, so as to make it a money judgment, and 
is not a decretal order on which an execution could 
issue.3 


Foreign judgment. Interest may be recovered on 
a foreign judgment,^ and this has been held to be 
true, although the foreign judgment does not award 
interest on its face;^ but there is authority to the 
contrary.® 

Judgment against fiduciary. Interest is recover¬ 
able on judgments rendered against persons in their 
fiduciary capacities, and affecting the funds in 
their hands, as on other judgments and any prop¬ 
er order or decree of court requiring a fiduciary 
to make payment of funds in his hands is generally 
considered a judgment under statutes providing for 
interest to be recovered thereon.® 

Judgment for damages. Although there is au¬ 
thority to the contrary,® as a general rule statutes 
allowing interest on judgments include judgments 
for damages for torts,!® although interest is not 


Watts 464—^In re Meason's Estate, 

4 Watts 341. 

33 CJ. p 253 -note 50. 

98. E.C.—Davis v. Fidelity & De¬ 
posit Co. of Maryland, 73 F.2d 
118, 63 App.D.C. 395. 

Mont.—In re Bielenberg's Estate, 40 
P.2d 49, 98 Mont. 546. 

ISr.Y. —Rosenthal v. Graves, 6 N.T.S. 

2d 766, 168 Misc. 845. 

Wash.—State v. Northern Pac. Ry. 

Co., 65 P.2d 1061, 189 Wash. 113. 
Interest on Judgment: 

Against county see Counties § 335. 
For: 

Costs see Costs § 190. 

Fine see Fines § 6. 

Penalty see Penalties 8 S, 

On bond see Bonds § 132. 

Claim against estate 
Ark.—Shofner v. Jones, 145 S.W.2d 
350, 201 Ark. 540. 

Interest on claims against estate 
generally see Executors and Ad¬ 
ministrators § 464. 

Statute allowing interest not applica¬ 
ble to 

(1) Judgment against state.—Salt- 
house V. .Board of Com’rs of Mc¬ 
Pherson County, 224 P. 70, 115 Kan. 
668, followed in 224 P. 73, 115 Kan. 
674. 

(2) Judgment in appellate court.— 
Hamer v. Kirkwood, 26 Miss. 95. 

(3) Other decrees or orders see 33 
C.J. p 214 note 45 [d]-[f]. 

99. Cal.—In re Lockhart's Estate, 69 
P.2d 1001, 21 CaLApp.2d 574. 
“Money judgment” 

(1) An order in mandamus pro¬ 
ceeding that the state tax commis¬ 
sion refund a certain sum out of the 
funds in the custody of the state 
comptroller, is a “Judgment" for the 
payment of money and as such bears 
interest.—Rosenthal v. Graves, 6 N. 
Y.S.2d 766, 168 Misc. 845. 

(2) However, an adjudication, in 


mandamus proceeding, ordering pay¬ 
ment to an improperly dismissed 
state civil service employee of sal¬ 
ary during period between dismissal 
and reinstatement has been held not 
a “money Judgment." and not such a 
Judgment as will bear interest from 
date of its entry, since a “writ of 
mandamus" is issued by a court to 
an inferior tribunal as an independ¬ 
ent proceeding to compel perform¬ 
ance of a duty, and has none of the 
characteristics of a civil action for 
collection of a debt.—^Nilsson v. 
State Personnel Board, 97 P.2d 843, 
36 Cal.App.2d 186. 

1. Ga.—Luke v. Luke, 124 S.E. 556, 
32 Ga.App. 738. 

33 C.J. p 217 note 83. 

Interest on attorney's fees generally 
see Attorney and Client § 191 c. 

2. Md.—^Webster V. People’s Loan, 
Savings & Deposit Bank of Cam¬ 
bridge, 152 A. 815, 160 Md. 57. 

The better practice has been said 

to be to enter the attorney's fees 
a.s a separate item and not to in¬ 
clude them in the judgment for the 
principal obligation, in which case 
the fees allowed do not bear in¬ 
terest—^Webster v. People's Loan, 
Savings & Deposit Bank of Cam¬ 
bridge, supra. 

3. S.C.—Ex parte Coleman, 106 S.E. 
672, 114 S.C. 515. 

Order in probate proceeding allow¬ 
ing fees to attorney for special ad¬ 
ministrator is not a “judgment," so 
as to draw interest from date, since 
it is not final determination of the 
rights of the parties in the proceed¬ 
ing, but merely settlement of one of 
many matters preparatory thereto.— 
In re Bielenberg's Estate. 40 P.2d 
49. 98 Mont. 546. 

When definite sum is fixed by court 
as counsel fee, it includes interest 
unless specific directions that inter¬ 
est should be allowed thereon are 
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embodied In order.—In re Crawford's 
Estate. 169 A. 438, 313 Pa. 127. 

4. Iowa.—Cuykendall v. Doe, 105 N. 
W. 698, 129 Iowa 453, 113 Am.S.R. 
472, 3 L.R.A.,N.S.. 449. 

Mo.—^Kahn v. Mercantile Town Mut. 
Ins. Co., 130 S.W. 492, 150 Mo.App, 
393. 

33 C.J. p 215 note 54. 

By what law governed see supra 8 

4. 

5. Colo.—Bruckman v. Taussig, 5 P. 
152, 7 Colo. 561. 

6. La.—^Barlow v. Fife, 133 So. 436, 
172 La. 176. 

Pa.—Benton v. Bergot, 10 Serg. & R. 
240. 

7. Neb.—Corpus Juris q.uoted In 
Hall V. Citizens' State Bank of Su¬ 
perior, 241 N.W. 123, 126, 122 Neb. 
636. 

Wash.—^American Fruit Growers v. 

Calvert, 59 P.2d 747, 186 Wash. 29. 
33 C.J. p 215 note 64. 

8. Neb.—Corpus Juris guoted in 
Hall V. Citizens’ State Bank of Su¬ 
perior. 241 N.W. 123, 126, 122 Neb. 
636. 

Okl.—Chandler v. Chapman, 114 P.2d 
471, 189 Okl. 108. 

33 C.J. p 216 note 65. 

Judgment for preferred claim 
against bank in liquidation 
Mo.—Johnson v. Farmers' Bank of 
Clarksdale, 11 S.W.2d 1090, 223 Mo. 
App. 513. 

An order settling the account of 
trustees, approving claimants’ claim 
against trust estate and directing 
payment of claim by trustees out of 
assets of estate, is not in th|p nature 
of a “Judgment" such as would car¬ 
ry interest.—Hurdman v. Birckhead, 
37 N.Y.S.2d 154. 

9 . S. a—Daub V. Martin, 2 S.C.L. 
193. 

33 C.J. p 215 note 63. 

10. Fa.—Troetschel v, Pennsylvania 
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mentioned in the judgment and it has been held 
that this is true, although the verdict is for a cer¬ 
tain sum “without interest/’ 

Judgment in federal court. Under the provi¬ 
sions of a federal statute, 28 U.S.C.A. § 81a 
federal court may allow interest on a judgment in 
such court where, by the law of the state in which 
such court is held, interest may be allowed on judg¬ 
ments rendered in the state courts,even though 
the judgment does not mention interest but as to 
the latter proposition there is also authority to the 
contrary.16 This statute has been held not to ap¬ 
ply to decrees in equity,or to cases brought in 


the courts of the District of Columbia nor does 
it extend to judgments or decrees of an appellate 
court.i® 

§ 22. Written Instruments 

Interest may generally be allowed on the sum due 
under a written instrument for the payment of money. 

As a general rule, either by statute^O or in the 
absence of statute,interest may be allowed on all 
written instruments stipulating for the payment of 
money, although there is no provision in the instru¬ 
ment for the payment of interest.22 Under some 


Turnpike Commission, 42 Pa,I>ist. 
& Co. 593. 

33 C.J. p 215 note 61. 

Interest as damag-es for tort gen¬ 
erally see Damages §§ 53, 54. 
Judgment for accounting for in¬ 
fringement of patent held to bear 
interest.—Gotham Silk Hosiery Co. 
V. Artcraft Silk Hosiery Mills, CaA. 
Del., 147 F.2d 209. 

Effect of statute 

The fact that a statute providing 
that measure of damages for extrac¬ 
tion of oil and gas by person "with¬ 
out right but asserting claim of 
right in good faith shall be value of 
oil or gas at time of extraction with¬ 
out interest does not deprive injured 
party of interest on his Judgment, 
but merely precludes interest on 
items of damage which remain un¬ 
liquidated until time of trial.—Stand¬ 
ard Oil Co. of California v. U. S., C.C. 
A,Cal., 107 F.2d 402, certiorari denied 
60 S.Ct. 469, 309 TJ.S. 654, 84 L.Ed. 
1003, motion granted 60 S.Ct 581, re¬ 
hearing denied 60 S.Ct. 708, 309 XJ.S. 
697, 84 L.Ed. 1036, certiorari denied 

U. S. V. Standard Oil Co. of Califor¬ 
nia, 60 S.Ct 715, 309 U.S. 673, 84 L, 
Ed. 1019. 

To sustain judgment for interest 
on damages, cause of action must be 
a proper one, interest must be plead¬ 
ed, ^ amount of damages liquidated 
by jury, then court should assess in¬ 
terest as matter of law.—Settegast 

V. Timmins, Tex.Civ.App,, 6 S.W.2d 
425, error refused. 

11. In Louisiana 

(1) Interest automatically becomes 
due on judgment for damages in tort 
action from date of judicial demand, 
although it was not mentioned in 
judgment.—^Layne v. Louisiana Pow¬ 
er & Light Co., App., 164 So. 672— 
Grennon v. JSTew Orleans Public Serv¬ 
ice, 136, So. 309, 17 La.App. 700. 

(2) Cases prior to statute see 33 
C.J. p 215 note 63 [b]. 

12. N.C.—Stephens v. Koonce, 9 S. 
B. 315, 103 N.C. 266. 

13. Prior to the statute judgments 
of the federal courts did not bear 
interest. 


XI.S. —Perkins v. Foumiquet, Miss., 
14 How. 328, 14 L.Ed. 441. 

La.—Saunders v. Taylor, 7 Mart.,2Sr. 
S., 14. 

The court regulations for the TTnit- 
ed States court for China provided 
for interest on judgments.—Everett 
V. Swayne, 8 Mill.Rev.U.S. 75. 

14. U.S.—U. S, V. Verdier, Ct.CL, 
17 S.Ct. 42, 164 U.S. 213, 41 L.Ed. 
407—Blair v. Durham, C.C.A.Tenn., 
139 F.2d 260—^Hagerman v. Moran, 

C. C.A.N6V., 75 P. 97. 

If a judgment of a state court 
would bear no Interest, a judgment 
of a federal court silting in that 
state will likewise bear no interest. 
—Moran v. Hagerman, C.C.Nev., 69 
P. 427—33 C.J. p 214 note 60. 

15. U.S.—Water Co. of Tonopah v. 
Tonopah Extension Mining Co., 

D. C.Nev., 53 P.2d 653. 

Interest mandatory 

The allowance of interest on a 
district court’s judgment under laws 
of state in which district court was 
held from date of judgment until 
payment thereof is mandatory, so 
that fact that neither judgment nor 
appellate court’s mandate speciflcally 
awarded interest is immaterial.— 
Blair v. Durham, aC.A.Tenn., 139 F. 
2d 260. 

16. Mo.—^Krug V. Roberts Cone Mfg. 
Co., 250 S.W. 621, 213 Mo.App. 628. 

17. U.S,—Clarke v. Hot Springs 
Electric Light & Power Co., C.C.A. 
Wyo., 76 F.2d 918, certiorari de¬ 
nied 56 S.CL 147, 296 U.S. 624, 80 
L.Bd. 443. 

A federal court decree in equity ex 
propria vigore does not carry in¬ 
terest subsequent to its date.—U. S. 
V. Pan-American Petroleum Co., D.C, 
Cal., 24 F.2d 206. 

18. U.S.—Washington & G. R, Co. 
V. Tobriner, Cal., 13 S.Ct 557, 147 
U.S. 671, 37 L.Ed. 284. 

19. U.S.—Clarke v. Hot Springs 
Electric Light <fe Power Co., C.C.A. 
Wyo., 76 P.2d 918, certiorari denied 
66 S.Ct. 147, 296 U.S. 624, 80 L.Ed. 
443. 

20. U.S.—^Wichita Petroleum Co. v. 


Winant, C.C.A.Tex., 295 P. 67— 
Sanford Coal Co. v. Wisconsin 
Bridge & Iron Co., C.C.A.I11., 293 P 
735, certiorari denied 44 S.Ct. 37, 
263 U.S. 711, 68 L.Ed. 519. 

Ill.—Groome v. Preyn Engineering 
Co., 28 N.E.2d 274, 374 Ill. 113— 
Smith V, Gray, 147 N.E. 459, 316 
Ill. 488—Standard Asbestos Mfg. 
Co. V. Kaiser, 45 N.E.2d 75, 316 
Ill.App. 441—Palmer v. Lloyd, 38 
KB.2d 57, 312 Hl.App. 182—Hobbs 
V. H. M. Gousha Co., 32 N.B.2d 329, 
308 Ill.App. 672. 

Miss.—Stowoll V. Clark, 118 So. 870, 
152 Miss. 32. 

Tex.—^Atkinson v. Jackson Bro.s., Civ. 
App., 259 S.W. 280, modiflod on 
other grounds, ComL.App., 270 S.W. 
848. 

33 C.J. p 204 note 63. 

Statute imperative 
A statute providing that all t)!ns, 
bonds, etc., shall bear Interest from 
the time they become due, unlc.ss in¬ 
terest is not to accrue until a speci¬ 
fied time, is imperative, and requires 
the courts to allow interest in cases 
falling within It.—Nlckey Bros. v. 
Lonsdale Mfg. Co., 268 S.W. 776, 149 
Tenn. 391. 

A contract by correspondence Is 
one in writing within the stat,ut<' 
allowing interest on money due on 
contracts in writing.—McGuire-Curn- 
mings ML’g. Co. v. United Alloy Steel 
Corporation, C.C.A.I1L, 292 P. 832. 
Agreement not in writing not 
within statute 

Tex.—Quinn v. McCurdy, Civ.App., 
187 S.W.2d 695. 

21. U.S.—U. S. V. Skinner ^ Eddy 
Corporation, l).O.WaHh., 2H F,2d 
373, modi/lcd on other grounds, (I 
C.A., 35 ie.2d 889, certiorari dis¬ 
missed Skinner Sc Eddy Corpora¬ 
tion V. U. S., 50 S.CX. 248, 281 It 
S. 770, 74 L.m, 1176. 

Ky.—Carrs Pork Coal Co, v, John¬ 
son Drug Co., 00 S.W.2d 952, 249 
Ky. 871. 

33 C.J. p 204 note 63. 

22. I1L-»A. B. Dick Co. V. 

wood Letter File Co., 42 440. 

157 ni. 326. 
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statutes, interest may be allowable only where there 
is a written promise to pay a definite sum,23 or the 
amount due is liquidated.24 On the other hand, un¬ 
der other statutes, interest may be allowed, al¬ 
though the amount due is not stated in the writing 
and is unliquidated,25 if it can be ascertained with 
reasonable certainty.25 

§ 23. Default in Payment in General 

Interest Is generally allowed as compensation for a 
default in the payment of a debt or obligation. 

Interest may generally be allowed as compen¬ 
sation for a default or delay in the payment of a 
debt or obligation when due,27 even though the 
contract does not provide for interest ;23 and, as 
discussed in Damages §§ 51, 52, is generally al¬ 
lowed as an element or factor in estimating dam¬ 
ages for a breach of contract caused by the default. 


§ 24 

§ 24. Unreasonable and Vexatious Delay in 
Payment 

Interest may generally be allowed where there has 
been an unreasonable and vexatious delay in the payment 
of the principal debt or obligation. 

Under the statutes regulating the payment of in¬ 
terest, or in the absence of statute, where there is 
no express contract for the payment of interest, 
and the debt is not payable at a fixed time, interest 
may generally be allowed where there has been an 
unreasonable and vexatious delay in paying a debt 
which is definite or liquidated and apparently pay¬ 
able within a reasonable time.29 An unreasonable 
and vexatious delay, under this rule, necessarily de¬ 
pends to some extent on the circumstances of the 
particular case;20 but in order to bring a case 
within the rule there must be something more than 
mere delay in payment the delay must be both 
unreasonable and vexatious and it must have arisen 
from the fault of the debtor.22 A delay in payment 
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Tex.—^Arcadia Befining Co. v. Cook, 
Civ.App., 146 S.W.2d 767. 

33 C.J. p 204 note 63. 

23. U.S.—First ISTat. Bank of Low¬ 
ell V. Lowell Nat. Bank, D.C.Ind., 
47 F.Supp. 925, reversed on other 
grounds, C.C.A., 139 F.2d 536. 

24. Ga.—Stover v. Atlantic Ice & 
Coal Corporation, 125 S.B. 837, 159 
Ga. 367—Felker v. Johnson, 186 S. 
E. 144. 63 Ga.App. 390. 

Interest on liquidated and unliquidat¬ 
ed demands in general see supra § 
19. 

25. U.S.—Wichita Petroleum Co. v. 
Winant, C.C.A.Tex., 295 P. 67. 

33 C.J. p 206 note 64. 

26. Tex.—Federal Life Ins. Co. of 
Chicago V. Kriton, 249 S.W. 193, 
112 Tex 532. 

27. U.S.—Brooklyn Sav. Bank v. 

O'Neil, N.Y., 66 S.Ct. 895, 324 U.S. 
697, 89 L.Ed. 1296, rehearing denied 
66 S.Ct 1189, 325 U.S. 893, 89 

L.Ed. 2006—Dize v. Maddrix, Md., 
65 S.Ct 895, 324 U.S. 697, 89 L. 
Ed. 1296—Arsenal Bldg. Corpora¬ 
tion V. Greenberg, N. Y., 65 S.Ct 
895, 324 U.S. 697, 89 L.Ed. 1296— 
National Home For Disabled Vol¬ 
unteer Soldiers v. Parrish, Tenn., 
194 P. 940, 114 CC.A. 576, afErmed 
83 S.Ct 944, 229 U.S. 494, 67 L.E<L 
1296. 

Hawaii.—Clarke v. Ward, 34 Hawaii 
876. 

Miss.—State Highway Commission v. 
Wunderlich, 11 So.2d 437, 194 Miss. 
119. 

N.Y.—Jackson v. State, 206 N.T.S. 
658, 210 App.Div. 115, affirmed l60 
N.B. 566, 241 N.Y. 563. 

Fa.—^Lackawanna Iron & Steel Co. v. 
Lackawanna & W. V. It Co,. 149 A. 
702, 299 Pa. 508. 


W.Va.—Mairs v. Central Trust Co., 
34 S.E.2d 742. 

Compensation for money wrongfully 
withheld see supra § 13. 

If a debtor neglects to pay when 
he knows precisely what he has to 
pay and when he has to pay, he is 
liable for interest.—Safeway Stores 
v. King Lumber Co., 113 P.2d 483, 45 
Cal.App.2d 17. 

Where a finding fixes the amount 
due plaintiff at the time she deliver¬ 
ed a deed to defendant, such amount 
bears interest at the legal rate until 
it is paid.—Orbeck v. Alfei, Tex.Civ. 
App., 276 S.W. 947. 

28. Mass.—Central Trust Co. v. Na¬ 
tional Biscuit Co., 173 N.E. 695, 273 
Mass. 319. 

N.C.—Security Nat. Bank v. Travel¬ 
ers Ins. Co., 182 S.E. 702, 209 N.C. 
17. 

Utah.—Pack v. Dunn, 37 P.2d 790, 84 
Utah 597. 

29. U.S.—American Brake Shoe & 
Foundry Co. v. New York Hys. Co„ 
C.C.A.N.Y., 85 P.2d 631, certiorari 
denied Sheeran v. City of New 
York, 57 S.Ct. 235, 299 U.S. 609, 
81 L.Ed. 449—Continental Nat. 
Bank & Trust Co. of Chicago v. 
Olney Nat. Bank, C.C.A.I11., 33 F. 
2d 437—Riverside Fibre & Paper 
Co. V. O. C. Keckley Co., C.C.A.I11., 
32 F.2d 23. 

Cal.—Cook V. Western Trust & Sav¬ 
ings Bank, SO P.2d 1006, 187 Cal. 
App. 436. 

Ill.—^Board of Education, Dist. No. 
46, Du Page County, for the Use 
of Floorings, Inc. v. .®tna Cas¬ 
ualty & Surety Co., 27 N.E. 2d 337, 
305 IlLApp. i46. 

I-nd.—W. Q. O'NcaU Co. v. O'Neall. 
25 N.E.2d 666, 108 Ind.App. 116— 
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City Nat. Bank of Auburn v. Brink, 
187 N.E. 689, 98 Ind.App. 275— 
Cline V. Rodabaugh, 179 N.E. 6, 
97 Ind.App. 258—Gergacz v. Mues- 
sel, 164 N.E. 506, 89 Ind.App. 181 
—Shea v. People's Coal & Cement 
Co., 161 N.E. 849, 93 Ind.App. 302. 
Pa.—Lackawanna Iron & Steel Co. v. 
Lackawanna & W. V. R. Co., 149 
A. 702, 299 Pa. 603—Graboyes v. 
Kapner, 181 A. 385, 120 Pa.Super. 
4—Smith T, Gurley, 44 Pa.Dist. & 
Co. 341—^Keyser v. Gieda, 16 Pa. 
Dist. & Co. 619, 26 Luz.Leg.Reg. 
244. 

33 C.J. p 200 note 20. 

30. Ark.—Watkins v. Wassell, 20 
Ark. 410. 

33 C.J. p 200 note 21. 

Pacts justifying allowance of inter¬ 
est 

(1) Where debtor failed to pay an 
agreed balance for materials sold and 
delivered, and had advantage of use 
of the materials for number of years 
while creditors were without use of 
their money, which concededly was 
justly due.—Davison v. Klaess, 20 
N.E.2d 744, 280 N.Y. 262. 

(2) Other facts see 33 C.J, p 200 
note 21 [a]. 

31. HI.—Geohegan v. Union El. R. 
Co., 107 N.E. 786, 266 Ill. 482, Ann. 
Cas.l916B 762. 

33 CJ. p 200,note 22. 

The debtor must have thrown ob¬ 
stacles in the way of collection, or 
by some circumvention, contrivance, 
or management must have induced 
the creditor to prolong the time of 
proceeding to recover payment longer 
than he otherwise would have done. 
—Hitt V. Allen, 13 lU. 592— Sammis 
V. Clark, 13 Ill. 644. 

I 32. ni.— Geohegan v. Union EL R. 



§ 25 

is not unreasonable and vexatious which is inevita¬ 
ble under the terms of the contract,or which is 
caused by the mere fact of appearing and defend¬ 
ing a suit, until the debtor’s rights are properly ad¬ 
judicated,^^ or by an honest and reasonable dis¬ 
pute as to the validity of the amount of the claim,^® 
or by the necessity of the performance of a cer¬ 
tain act by one of the parties under the provisions 
of the contract.^® A delay in payment also is not 
unreasonable and vexatious, where it is due to the 
fault of the creditor in not making a proper de¬ 
mand in accordance with the terms of the con¬ 
tract,or where it is due not to the acts or omis¬ 
sions of the debtor, but to the acts of a third per¬ 
son over which the debtor has no control-^^ On the 
other hand, delay in payment of a claim for which 
there is no reasonable ground of dispute,^^ or a re¬ 
fusal of the debtor to pay a debt unless and until 
the creditor does something which he is under no 
legal obligation to do,^® is an unreasonable and 
vexatious delay in payment authorizing the allow¬ 
ance of interest. 


47 C.J.S, 

§ 25. Funds in Litigation or in Custody of 
Law 

Funds ijn litigation or in the custody of the law gen¬ 
erally do not bear interest. 

Interest generally will not be allowed on a fund 
while it is in litigation or in the custody of the 
law,except to the extent that interest thereon has 
been collected by the custodian of the fund,42 or 
the court has reserved the right to order interest 
and, as discussed infra § 54, interest is generally 
suspended while a fund is deposited in, or subject 
to the order of, a court. 

§ 26. Time When Interest Accrues 

As a general rule, interest becomes due and payable 
only when the principal debt becomes due, unless the 
parlies contract for Its payment at other times. 

As a general rule interest becomes due and pay¬ 
able at the same time that the principal debt be¬ 
comes due and not before,44 and, if the principal 
is payable in installments, the interest on each in¬ 
stallment is due and payable at the same time with 
the installment.45 The operation of this rule is 
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Co.. 107 N.E. 786, 266 Ill. 482, Ann. 
Cas.l916B 762. 

33 C.J. p 201 note 24. 

33. Wis.-’—Tomlinson v. Ashland 
County, 173 N.W. 300, 170 Wis. 58. 

33 C.J. p 201 note 29. 

34. Ill.—Lewis V. West Side Trust 
& Savings Bank, 32 ]Sr.E.2d 907, 
376 Ill. 23. 

33 C.J. p 201 notes 25, 26. 

35. Ill.—Board of Education, Dist. 
No. 46. Du Page County, for Use 
of Floorings, Inc., v. .^tna Casual¬ 
ty & Surety Co., 27 N.E.2d 337, 305 
IlLApp. 246—Christenson v. Board 
of Charities of Illinois Conference 
of Ev. Lutheran Augustana Synod, 
253 Ill.App. 380. 

33 C.J. p 201 note 27. 

36. Ill.—^Uhrich v. Livergood, 95 Ill. 
App. 640. 

N.Y.—Chambers v. State, 218 N.Y.S. 
375, 128 Misc. 227, modified on 
other grounds 222 N.Y.S. 783, 220 
App.Div. 797, affirmed 159 N.E. 671, 
246 N.Y. 608. 

37. Pa.—Smith v. Gurley, 44 Pa. 
Dist. & Co. 341. 

Delay lield not imreasonahle and 
vexatious 

(1) Where the only demand made 
for the payment of the claim In a 
suit was made shortly before the 
bringing of the suit, and no notice 
had ever been given defendant that 
he was looked to for payment.— 
Houghteling v. Walker. C.C.Ill., 100 
F. 253, affirmed 107 F. 619, 46 C.aA. 
512, 

(2) Where the only demand was 
commencement of suit.—^Bath v. 
Chicago, 207 IlLApp. 117. 


38. Ill.—Standard Asbestos Mfg. Co. 
V. Kaiser, 45 N.B.2d 75, 316 Ill App. 
441. 

33 C.J. p 201 note 32. 

39. TJ.S.—^American Brake Shoe & 
Foundry Co. v. New York Rys. 
Co., C.C.A.N.Y., 86 F.2d 531, certio¬ 
rari denied Sheeran v. City of New 
York, 57 S.Ct. 235, 299 U.S. 609, 81 
L.Ed. 449. 

33 C.J. p 201 note 33. 

40. Ill.—^American Forwarding & 
Mercantile Co. v. Lindsay Chair 
Co., 129 IlLApp. 548. 

33 C.J. p 201 note 34. 

41. N.Y.—^In re People by Beha, 171 
N.E. 572, 253 N.Y. 365. 

Okl.—Seal v. Banes, 80 P.2d 657, 183 
Okl. 203. 

Or.—Niedermeyer, Inc. v. Fehl, 57 
P.2d 1086, 153 Or. 656. 

42. Colo.—^Alfred v. Esser, 16 P.2d 
714, 91 Colo. 466. 

Cattle owner was entitled to in¬ 
terest collected by state board of 
live stock inspection commissioners 
on proceeds of sale of his estrayed 
or stolen cattle.—^Alfred v. Esser, 
15 P.2d 714, 91 Colo. 466. 

43. Cal.—State Finance Co. v. Pler- 
shel California Fruit Products Co., 
47 P.2d 821, 8 Cal.App.2d 524. 

In action by assignee of proceeds 
of assignor’s contract, denial of in¬ 
terest to assignee that recovered 
judgment for amount that could have 
been rendered in an inferior court 
was proper where in order directing 
the deposit court reserved right to 
dispose of Question of interest.— 
State Finance Co. v. Hershel Califor¬ 
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nia Fruit Products Co., 47 P.2d 821, 
8 Cal.App.2d 624. 

44. Ala.— ^Corpus Juris cited in. 
Equitable Life Assur. Soc. of U. S. 
v. Brandt, 198 So. 505, 603, 240 
Ala. 260, 134 A.L.R. 565. 

Cal.—Gibbs v. Mendoza, 284 P. 250, 
103 Cal.App. 183. 

Fla.—State ex rol. Ben TTur Xfife 
Ass'n V. City of Hialeah, 177 So. 
712, 130 Fla. 375. 

Kan.—Corpus Juris quoted in tJpham 
V. Shattuck, 101 r.2d 901, 903, 
151 Kan. 966. 

Ky.—City of Jackson v. First Nat. 
Bank of Jackson, 157 S.W.Od 321, 
289 Ky. 1—^Corpus Juris cited la 
Commonwealth v. Kentucky Pow¬ 
er & Light Co., 77 S.W.2d 395, 396, 
257 Ky. 66—Murrell's Ex’r v. Bo¬ 
hannon, 16 S.W.2d 455, 228 Ky, 13. 
Md.—Owens v. Graetzel, 126 A. 224, 
146 Md. 361, 39 A,L.R. 943. 

N.Y.—.corpus Juris cited in Tn re 
Rohr’s Estate, 2G0 N.Y.S, 181, 187, 
145 Misc. 382. 

N.D.—Corpus Juris cited in Baird v. 
Meyer, 216 N.W. 642, 548, 55 N.D. 
930. 

Va.—Johnson v. Johnson, 33 S.W.2d 
784, 183 Va. 892—-Beale v, Mo<m% 
82 S.E.2d 696, 183 Va. 519. 

Wash.—Herzog v. Herzog, 161 F.2d 
142. 

33 C.J. p 187 not© 86. 

The right to collect interest on 
judgment accrues only when it be¬ 
comes due and Is unpaid,—Tra<a^y v. 
Shanley. 36 N.E.2d 753, 311 HLApp. 
529, 

45. K.M. —Corpus Juids cited Im 
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§ 28 


not affected by the fact that there has been a vol¬ 
untary payment in advance of a part of the inter¬ 
ests^ 

By the contract of the parties, interest may be¬ 
come due and payable at any time, irrespective of 
the maturity of the principal, according to the true 
intendment of the contract therefor.s^ if the con¬ 
tract provides for the payment of interest periodi¬ 
cally, but is silent as to such payments after the 
maturity of the principal debt, the interest will not 
thereafter accrue periodically ,*ss but, if the con¬ 
tract provides that interest shall be paid periodical¬ 
ly after maturity of the principal debt, as well as 
before, such stipulation will control and the inter¬ 
est will be recoverable in accordance with its 
terms,S9 

Annual interest^^ or ^Hntcrest annually .Where 
the contract provides for the payment of '‘annual 
interest,'^ interest must be paid annually without 
reference to the date fixed for the payment of the 
principal ;50 but there is also authority to the con¬ 
trary and it has been held that, even when there 
is a stipulation that, if the interest is not paid an¬ 
nually, it shall become principal and bear interest, 
it accrues only with the maturity of the debt.^^ 

Rate of interest ‘^per annum .Where the con¬ 
tract provides for the payment of a certain rate of 
interest “per annum/’ it fixes only the rate to be 
paid and has no reference to the time when such 
interest shall be paid, and consequently interest so 
reserved, becomes due and payable only with the 
principal.^^ 


§ 27. Interest in Advance 

In the absence of a statute to the contrary, the par¬ 
ties to a contract may provide for the payment of inter¬ 
est in advance. 

Except where otherwise provided by statute,®^ 
it is generally held that the payment of interest in 
advance may be provided for by the contract be¬ 
tween private parties but the taking of interest 
in this manner has been limited to interest on such 
instruments as usually circulate and pass in the 
course of trade.^® It has been held that the mere 
fact that interest is paid in advance does not of it¬ 
self establish an agreement to forbear the collec¬ 
tion of the principal until the expiration of the 
time for which such interest is paid;^^ but, as has 
been held, it is evidence of an agreement to delay 
the payment of the principal during the period for 
which the interest has been paid.^^ Where inter¬ 
est has been paid in advance and the principal sum 
is subsequently paid prior to the expiration of the 
period for which interest has been paid, the un¬ 
earned interest should be deducted from the prin- 
cipal.^^ 

§ 28. Apportionment 

Interest on obligations of individuals and private cor¬ 
porations is generally apportlonable between the days 
on which It Is stipulated to be paid. 

As a general rule interest on bonds and notes of 
individuals and private corporations, such as are 
usually given for money lent, is apportionable be¬ 
tween the days on which it is stipulated to be paid, 
being held to accrue de die in diem.60 On the oth- 


Hei'sel v. York, 125 P.2d 717, 720, 
46 N.M. 215^. 

33 C.X p 187 note 86 [b]. 

Interest on installments generally 
see supra § 14. 

46. K.J.—Cooper v. Wright, 23 N.J. 

L.. 200. 

47- Kan.—Upham v. Shattuck, 101 
P.2d 901, 151 Kan. 966. 

33 C.J. p 188 note 88. 

48. Ohio.—Chubb v. Patchin, 20 Ohio 
N.P.,3Sr.S., 338. 

K.I.—Wheaton v. Pike, 9 R.I. 132, 
98 Am.D. 377, 11 Am.R. 227. 

38 C.X p 188 note 89, 

49. Ky.—Murrell's Ex'r v. Bohan¬ 
non, 16 S.W.2d 455, 228 Ky. 18. 

33 C.X p 188 note 90, 

60. Ky.—^Corpus Juris cited ta Mc¬ 
Williams V. Northwestern Mut, 
Life Ins. Co., 147 S.W.2d 79, 81, 
285 Ky. 192. 

Mo.—First Nat. Bank of Stronghurst, 
Ill. V. Kirby, 176 S.W. 926. 

33 C.X P 188 note 91. 

The term “annually,” as applied 

to interest, does not mean an under¬ 
taking to pay interest at the end of 


one year only, but to pay interest at , 
the end of each and every year dur- | 
ing period of time, either fixed or 
contingent. 

Mass,—Sparhawk v. Wills, 6 Gray 
163, 164. 

Pa.—^Warburton v. John Wanamaker 
Philadelphia, 196 A- 606, 329 Pa. 
6 . 

51. Ohio.—Patterson v. McNeeley, 
16 Ohio St..348. 

33 C.X p 188 note 92. 

52. Kan.—Motsinger v. Miller, 53 P. 
869, 59 Kan. 573. 

33 C.X p 188 note 93. 

53. Mo.—First Nat. Bank of Strong- 
hurst, Ill. V. Kirby, 175 S.W. 926. 

N.D.—^Corpus Juris cited in Baird v. 
Meyer, 216 N.W. 642, 648, 65 N.D. 
930. 

33 C.J. p 189 note 94. 

54 . U.S.—Timberlake v. First Nat. 
Bank, C.C.Miss., 43 F. 231. 

33 C.J. p 189 note 97. 

55. Ga.—Corpus Juris quoted in 
Missouri State Life Ins. Co. v. 
Bozeman, 173 S.E. 183. 186, 43 Ga. 
App. 640, 


Ill.—Telford v. Garrels, 24 N.E, 573, 
132 Ill. 550, 

33 C.X p 189 note 99. 

Interest or rate of discount by bank 
see Banks and Banking § 394. 

Interest taken in advance as not 
usury see the C.J.S. title Usury § 
34. also 66 C.X p 207 note 14-p 210 
note 40. 

56. N.T.—^Marvine v. Hyiners, 12 N. 
T. 223. 

33 C.J. p 189 note 98 [a]. 

57. Mich.—Morse v. Blanchard, 75 
N.W. 93, 117 Mich. 37. 

33 C.X p 189 note 2. 

58. Conn.—Skelly v. Bristol Sav. 
Bank, 26 A. 474, 63 Conn. 83, 38 
Am.S.R. 340, 19 L..R.A. 699. 

33 C.J. p 189 note 3, p 256 note 90. 

59. Ill.—Illinois Steel Co. v. O'Don¬ 
nell, 41 N.E. 186, 156 Ill. 624, 47 
Am.S.R. 245, 31 D.R.A. 265. 

33 C.J. p 189 note 4. 

60. Pa.—^In re Davidson’s Estate, 
135 A. 180, 287 Pa. 364, 

33 ax p 189 note 10. 


39 



29 


INTEREST 


47 C.J.S. 


r hand, it has been held that, in the absence of 
:atute or express agreement, interest payable at 
tated times, on bonds of a government, or of a 
ublic or quasi-public corporation, not issued sep- 
xately for the payment of a specific debt but usu- 
illy bought and held by way of investment, is not 
Lpportionable between the days of payment there- 
)f;6i but there is also authority to die contrary.^^ 

j 29. Bar, Waiver, or Estoppel 

A creditor who is barred from recovering the princi¬ 
pal debt is also barred from recovering interest thereon, 
and he may, by his inconsistent acts or conduct, waive, 
or be estopped to assert, his right to interest 

Where a person is barred from recovering the 
principal of a debt, he is equally barred from recov¬ 
ering interest thereon;®^ but the fact that a plain¬ 
tiff recovers less than the amount for which he 
sued does not deprive him of the right to interest 
on the amount recovered,and the acceptance of 


I the principal and a part of the interest due is not 
a waiver of the entire amount of interest due where 
interest is expressly reserved by the contract and 
forms a part of the debt.^5 a creditor may, by his 
inconsistent acts or conduct, waive, or be estopped 
to assert, his right to interest,^® as where he agrees 
to waive interest,^^ or where payment of the prin¬ 
cipal debt is prevented by his act.^^ 

Acceptance of payment of principal. Where the 
right to interest is based on a contract, which pro¬ 
vides therefor, the acceptance of payment of the 
principal debt does not waive the right to inter- 
est,^9 and, as discussed infra § 71, does not pre¬ 
clude a subsequent recovery of such interest; and 
this rule also applies where the right to interest is 
Statutory.*^® On the other hand, if interest is claim¬ 
ed other than under a contract providing for in¬ 
terest, acceptance of payment of the principal debt 
or obligation, without a reservation of interest, 
waives the right to interest,'^2 although a demand 


61. Mass.—Dexter v. Phillips, 121 
Mass. 178, 23 Am.H. 261. 

33 C.J. p 189 note 7, 8. 

62. Pa.—^Appeal of Wilson, 108 Pa. 
344, 5 Am.R. 214. 

63. N.T.—Stevens v. Barringer, 13 
Wend. 639. 

33 aJ. p 189 note 12. 

Limitation of action see infra § 72. 

64. Mo.—St. Louis Gaslight Co. v. 
St. Louis, 12 Mo.App. 573. 

Pa.—Malone v. Philadelphia, 12 
Phila. 323. 

65. N.T.—Crane v. Craig, 130 N.B. 
609, 230 N.Y. 452. 

66 . Me.—Bryne v, Bryne, 196 A. 
402, 135 Me. 330. 

Pa.—Seltzer v. City of Reading", Com. 

PL. 35 Berks Co. 374. 

33 C.J. p 190 note 14. 

Suspension of interest see infra §§ 
48-62. 

Pacts not constituting waiver 

(1) Failing specifically to apply 
payments received to interest.—Star 
Stationery Co. v. Rogers, C.C.A.N.J., 
88 P.2d 482, certiorari denied 58 S.Ct. 
10, 302 U.S. 691, 82 L.Bd. 634. 

(2) A statement presented by the 
creditors which was merely a de¬ 
mand for payment showing balance 
due on principal, and which con¬ 
tained words “Accounts Overdue 
Subject To Interest.”—^Davison v. 
Klaess, 20 N'.E.2d 744, 280 N.T. 252. 

(3) Other facts see 33 C.J. p 190 
note 14 [e]. 

67. Ill.—^Roberts v. Carter, 31 Ill. 
App. 142. 

33 C.J. p 223 note 43. 

Pacts held insufficient to show a 
mutual assent to rescind debtor's ob¬ 
ligation to pay interest on the in¬ 


debtedness under an Implied contract 
to pay interest.—Davison v. Klaess, 
20 N.E.2d 744, 280 N.Y. 252. 
Interest to be added to principal 
Where contract contains express 
promise to pay interest at stated pe¬ 
riods, followed by provision that, if 
interest is not so paid, it shall be 
added to principal and draw interest 
accordingly, payee does not waive 
right to sue for unpaid interest when 
due.—Stauifer v. Northwestern Mut. 
Life Ins, Co., 51 P.2d 390, 184 Wash. 
431. 

68. D.C.—^Woodward & Lothrop v. 
Union Trust Co., 262 F. 627, 49 
App.D.C. 173. 

33 C.J. p 190 note 14 [b]. 

69. U.S.—U. S. V. Steinberg, C.C.A. 
N.Y., 100 F.2d 124, modified on 
other grounds 100 P.2d 405—^Nel¬ 
son V. Chicago Mill & Lumber Cor¬ 
poration, C.C.A.Ark., 76 F.2d 17, 
100 A.L.R. 87—Schram v. Brooks, 
D.C.Mich., 41 F.Supp. 874. 

N.Y.—Davison v. Klaess, 20 N.E.2d 
744, 280 N.y. 252. 

Ohio-—'College v. National City Bank 
of Cleveland. 29 N.E.2d 672, 66 
Ohio App. 212. 

33 C.J. p 255 note 76. 

70. U.S.—Garvy v. Wilder, C.C.A. 
Ill., 121 F.2d 714. 

Ill.—Feldman v. City of Chicago, 2 
N.E.2d 102, 363 Ill. 247. 

33 C.J. p 256 note 83. 

71. U.S.—^Alliance Ins. Co. v. Alper- 
Salvage Co., C.C.A.Tenn., 19 F.2d 
828. 

N.Y.—Moran Towing & Transporta¬ 
tion Co. V. Fleming, 23 N.Y.S.2d 
750, 176 Misc, 408, affirmed 27 N. 
Y.S.2d 432, 261 App.Div, 978, ap¬ 
peal granted 27 N.Y.S.2d 1022, 261 
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App.Div. 1093, affirmed 38 N.E.2d 
232, 287 N.Y. 672. 

33 C.J. p 256 note 85. 

72. U.S.—-U. S. V. Steinberg, C.C.A- 

N.Y., 100 F.2d 124, modified on oth¬ 
er grounds 100 F.2d 405—Nelson v. 
Chicago Mill & Lumber Corpora¬ 
tion, C.C.A.Ark., 76 F.2d 17, 100 A. 
L.R. 87—Hammond v. Carthago 
Sulphate Pulp & Paper Co., D.C.N. 
Y., 34 F.2d 157—Alliance Ins. Co. v. 
Alper-Savage Co., C,C.A.Tcnn., 19 
F.2d 828. 

Ga.—^Alexander v. City of Atlanta, 
142 S.E. 170, 37 Ca.App. 788. 

N.Y.—Tenth Nat. Bank v. City of 
New York, 4 Hun 429—Jacot v. 
Emmett, 11 Palgo 142. 

Ohio.—'College v. National City Bank 
of Cleveland, 29 N.E,2d 572, 65 
Ohio App. 212. 

33 C.J. p 256 note 76, p 250 note 86. 
Extent of waiver 

Where there is no original con¬ 
tract for payment of Inttu-c^Mt, ac¬ 
ceptance of payment on principal 
without charging interest exdn- 
guishos interest on such paytnemt to 
the extent Ihoroof,—Davison v. 
Klaess. 20 N.E.2d 744, 280 N.Y. 252. 
Acceptance In full settlement 

Creditor may accept x)aymcnt of 
principal in full settlement, although 
it was liquidated and agreed on long 
before, and although creditor was ttn- 
titled to interest, since Internist may 
be waived.—Grant County liumher 
Co. V. Marloy, 192 N.E. 110, 100 Ind. 
App. 42. 

Beoelpt ‘*in fiilX to date,” given for 
certain amount, moans that receipt 
was in full settlement of account and 
all matters incident thereto, so that 
interest not included in amount stat¬ 
ed in receipt was waived.—Grant 
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for interest and the refttsal thereof are made at or 
about the same time as the payment is made and 
accepted and, as discussed infra § 71, in such 
cases of waiver, interest cannot be recovered in a 
subsequent suit. Under some statutes, however, 
these distinct rules are not recognized, and the 
payment and acceptance of the principal releases 
interest, whether it is due under a contract or oth¬ 
erwise,'^^ 

Laches, Laches will not defeat the recovery of 
interest which is expressly or impliedly provided 
for in the contract where interest is claim¬ 

ed other than by reason of a contract therefor, it 
will not be allowed if the delay in the pa 3 rment of 
the principal debt is the result of the neglect of the 
creditor to demand and enforce such payment.'^® 
However, where the debtor requests the delay, lach¬ 


§ 30 

es will not be imputed to the creditor on account 
of his compliance with the request and the mere 
fact that the creditor awaits the decision of a test 
case, involving the same question of liability, will 
not effect a waiver of interest on his claim,al¬ 
though, if the hearing and decision of the test case 
are themselves unreasonably delayed, the creditor 
will not be protected in his own delay awaiting its 
conclusion.'^^ 

Compound interest. Compound interest, or in¬ 
terest on interest, will not be allowed where the 
conduct of the party claiming it makes it inequita¬ 
ble that such claim should be enforced.^*^ The ac¬ 
ceptance of simple interest on a debt will constitute 
a waiver of a claim for compound interest there- 
on.^i 


in. RATE 


§ 30. Power to Regulate 

Within constitutional limitations, the legislature may 
ehact laws regulating the rate of interest. 

Subject only to constitutional restrictions, the 
legislature may enact such laws with respect to the 
rate of interest as it deems wise, regulating the 
rate to be allowed in any given case.^^ Such legis¬ 
lation, it has been said, is within the police power 
of the state,S3 and is based on public policy.^^ 
State legislatures are not deprived of the power to 


regulate rates by a provision of the federal consti¬ 
tution giving congress the power to coin money and 
regulate the value thereof. 

The legislature may provide that a rate of inter¬ 
est shall be a matter of contract which the parties 
may evidence in writing. 

Power of courts. In the absence of a statutory 
mandate as to rates, courts may determine in ac¬ 
cordance with legal rules and principles the rate of 
interest which should be directed to be paid.*^*^ 


County Lumber Co. v. Marley, su¬ 
pra. 

Acceptance of unenforceable cbeolc 
was not waiver 

N.y.—Mirabelli v. City of New York, 

27 N.T.S.2d 924, 262 App.Div. 60. 
Creditors’ mere acceptance of par¬ 
tial payment of principal amount due 
and the application thereof to the 
principal do not constitute “waiver" 
of right to claim interest.—Davison 
V. Klaess. 20 N.B.2d 744, 280 N.Y. 
252— Purdy v. Philips, 11 N.Y. 406. 

73. Kan.—Turner v. George Hushton 
Baking Co., 32 P.2d 198, 139 Kan. 
425. 

74- La.—Grennon v. New Orleans 
Public Service, 136 So. 309, 17 La. 
App. 700. 

Detriment to promisee is unneces¬ 
sary to support such a release of 
interest.—Grennon v. New Orleans 
Public Service, supra. 

76. U.S.—Pedfleld v. Ystalyfera Iron 
Co., N.Y., 3 S.Ct. 670, 110 U.S. 174, 

28 L.Ed. 109. 

Neb.—State v. Platte Valley Public 
Power and Irrigation List., 10 N. 
W.2d 631, 143 Neb. 661, 


7G. Neb.— ^Corpus Juris <iuoted iu 
State V. Platte Valley Public Pow¬ 
er and Irrigation Dist., 10 N.W.2d 
631, 634, 143 Neb. 661. 

33 C.J. p 190 notes 18, 19. 

77. Ill.—'Punk V. Buck, 91 Ill. 675. 

33 C.J. p 191 note 20. 

78. Mass.—Frazer v. Bigelow Car¬ 
pet Co., 4 N.E. 620, 141 Mass. 126. 

79. U.S.—Redfield v. Bartels, N.Y., 
11 S.Ct. 683, 139 XJ.S. 694, 35 L.Ed. 
310. 

80. Ky.—Gray v. Bate, 8 B.Mon. 573. 

33 C.J. p 191 note 23. 

Compound interest not favored by 
courts see supra § 6. 

81. Mass.—^Henry v. Flagg, 13 Mete, 
64. 

Mich.—Wetherbee v. Kusterer, 2 N. 
W. 45, 41 Mich. 359. 

82. Ga.—Stewart v. G. L. Miller 
& Co., 132 S.B. 635, 161 Ga. 919, 
46 A.L.R. 659. 

Okl.—Turney v. Goldberg’s Loan Of¬ 
fice, 274 P. 464, 135 Okl. 147. 

Pa.—^In re Sandt’s Estate, Orph., 29 
North.Co. 137. 

33 C.J. P 217 note 86. 

A 1 


Statute held constitutional 
Tenn.—Caldwell & Co. v. Lea, 272 S. 
W. 715, 152 Tenn. 48. 

The rate may be modified by stat¬ 
ute.—In re Guardian Bank & Trust 
Co., 199 A, 171, 330 Pa. 411. 

A different rate in certain counties 
from that allowed in others may be 
provided for.—Guild v. First Nat. 
Bank of Deadwood, 67 N.W, 499, 4 
S.D. 566. 

83. Tenn.—Caldwell & Co. v. Lea, 
272 S.W. 716, 162 Tenn. 48. 

33 C.J. p 217 note 87. 

84. Ohio.—Merchants Finance Co. v. 
Goldweber, 33 N.B.2d 687, 67 Ohio 
App. 152, affirmed 35 N.E.2d 779, 
138 Ohio St. 474. 

85. Ill,—-Beach v. Peabody, 58 N.E. 
679, 188 III. 76. 

Neb.—Phillips v. Hunt, 213 N.W. 514, 
115 Neb. 896—Klattenburg v. Qual- 
sett, 205 N.W. 577, 114 Neb. 18, 
error dismissed Qualsett v, Hatten- 
burg, 47 S.Ct. 241, 273 U.S. 645, 71 
L.Ed. 820. 

86. Colo.—Wigton v. Elliott, 111 P. 
713, 49 Colo. 116. 

87. N.Y.—People ex rel. Emigrant 
Industrial Sav. Bank v. Sexton, 29 
N.B.2d 469. 284 KX, 67. 
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§ 31. What Law Governs 

a. In g’eneral 

b. Rate of interest on judgments 
a. In G-eneral 

Authorities differ as to whether the rate of interest 
is governed by the law of the state in which the contract 
is made, or in which it is to be performed, or by the law 
of the forum. 

There has been said to be a conflict of authority 
as to whether the rate of interest is to be deter¬ 
mined by the law of the forum or the law of some 
other place, as where the contract was made or is 
to be performed.According to some authori¬ 
ties, the rate of interest is governed by the law of 
the state in which the contract is made;^® others 
apply the law of the forum under still other au¬ 
thorities, interest is computed according to the rate 
of the place where the contract should have been 
performed, that is, the place where the money 
should have been paid,^^ unless it appears that the 
parties intended to contract with regard to the law 
of some other place.^^ 

To authorize an allowance of interest on a con¬ 
tract at the rate allowed by the laws of another 
state, it must be shown that the contract was exe¬ 
cuted in that state; otherwise an allowance of the 
rate fixed by the statutes of that state is errone- 
ous.9^ 

What law governs the rate of interest awarded 


as an element of damages is considered in Damages 

§4. 

Absence of proof of foreign low. Where inter¬ 
est is governed by the laws of another state, but 
proof of the interest laws of that state is absent, 
interest is recoverable, under some authorities, at 
the legal rate of the state in which suit is 
brought but under other authorities no inter¬ 
est will be allowed on a demand governed by the 
law of such other state, in the absence of proof 
thereof.^® 

b. Rate of Interest on Judgments 

Authorities differ as to whether the rate of interest 
on a judgment is governed by the law of the place In 
which it was rendered or in which suit on the Judgment 
is brought. 

Under a number of authorities, interest on a 
judgment is to be allowed at the rate fixed by the 
law of the place where the judgment was render¬ 
ed but there is authority for the view that, 
where there is a stipulation for a certain rate of 
interest, which is lawful where the debt is contract¬ 
ed or payable, until the debt is paid, a judgment for 
the debt in another state should continue to bear 
interest at the contract rate.®*^ Other authorities 
hold that the rate on a foreign judgment is gov¬ 
erned by the law of the place where suit on the 
judgment is brought,^^ even though such judgment 
in terms provides for a rate different from that au¬ 
thorized by the lex fori;^^ but the rule has been 


8S. Cal.—Perkins v. Ben^uet Con¬ 
sol. Mining* Co., 132 P.2d 70, 66 
Cal.App.2d 720, certiorari denied 
Beng'uet Consol. Mining Co. v. 
Perkins, 63 S.Ct. 1435, 319 V.S. 
774, 87 L.Ed. 1721, rehearing de¬ 
nied 64 S.Ct. 429. 320 U.S. 803, 815, 
88 L.Ed. 485, 492. 

89- U.S.—The Leonie O. Louise, C 
C.A.Fla„ 4 F.2d 699. 

Iowa.—Benson v. Sawyer, 249 N.W. 
424, 216 Iowa 841. 

N.Y.—^Westchester Mortgage Co. v. 
Grand Rapids & 1. R. Co., 219 N.T. 
S, 695, 219 App.Div. 733, modified 
on other grounds 158 N.E. 70, 246 
M.Y. 194, reargument denied 159 N. 
E. 643, 246 N.Y. 540. 

Utah.—Gillespie v. Blood, 17 P.2d 
822, 81 Utah 306. 

33 C.J. p 184 note 55 [b] (2). 

What law governs as to right to in¬ 
terest see supra § 4. 

90. U.S.—^Equitable Trust Co. v. 
Western Pacific Ry. Co., L.C.lSr.Y., 
244 P. 485, affirmed 250 E. 327, 162 
C.C.A. 397—Mather v. Stokely, C.C. 
A.Mass., 218 P. 764. 

Cal.—Perkins v. Benguet Consol. 
Mining Co., 132 P.2d 70, 66 Cal.App. 
2d 720, certiorari denied Benguet 
Consol. Mining Co. v. Perkins, 63 


S.Ct. 1435, 319 U.S. 774, 87 L.Ed. 
1721, rehearing denied 64 S.Ct. 429, 
320 U.S. 803, 815, 88 L.Ed. 485, 492. 
33 C.J. p 185 note 64 [a]. 

91. U.S.—Corpus Juris cited in- 
Clark V. Gibbs, C.aA.Pla., 69 P. 
2d 364, 366—Butte, A. & P. By. 
Co. V. U. S.. C.C.A.Mont., 61 P.2d 
687, certiorari granted 63 S.Ct. 
656, 289 U.S. 717, 77 L.Ed. 1470, re¬ 
versed on other grounds 54 S.Ct. 
108, 290 U.S. 127, 78 L.Ed. 222— 
Shealy v. U. S., L.C.S.C., 37 P.2d 
918—Sloss-Sheffield Steel & Iron 
Co. V. Tacony Iron Co., C.C.Pa,, 183 
P. 646, affirmed 188 P. 896, HO 
C.C.A. 530. 

33 C.J. p 184 note 58 [a], p 185 note 
60. 

Interest rate oa coupons after 
due, payable in another state but 
also payable at county treasurer’s 
office in state of forum, held con¬ 
trolled by interest rate of latter 
state.—Kalman v. Treasure County, 
275 P. 743, 84 Mont 286. 
fldortgagjft of foreign property 
The fact that bonds payable in 
on© state are secured by a mortgage 
on property in another state does not 
convert them into an obligation to 
bear interest, after maturtty, at the 
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rate of the latter slate.—Alger-Sul- 
livan Lumber Co. v. Union Trust Co., 
118 So. 760, 218 Ala, 448. 

92. Vt—Peck V. Mayo. 14 Vt 33, 39 
Am.D. 205. 

33 C.J. p 186 note 60. 

93. Ky.—Moberly v. Mobcrly, 6 Ky. 
Op. 77. 

94. Ky.—Templeton v. Sharp, 9 S. 
W. 607, 696, 10 Ky.L. 499. 

33 C.J. p 260 note 64. 

95. Ala.—Alger-Sullivan Lumber Co. 
V. Union Trust Co., 118 So. 700, 218 
Ala. 488. 

33 C.J. p 260 note 65. 

96. Pa.—Ratterrce v. Schonhardt, 
161 A. 461, 106 Pa.Supcr. 821. 

33 C.J. p 186 notes 69, 71 [b] (2). 
Rate of interest on Judgments gen¬ 
erally see infra § 40. 

97. D.C.—Lockwood v, Lindsey, 6 
App.D.C. 396, 

W.Va.—Shipman v. Bailey, 20 W.Va. 
140. 

98. Mass,—Clark v. Child, 136 Mass. 
344. 

N.Y.—^Wells T. Pavis, K.E, 42, 
106 N.Y. 670. 

33 C.J. p 186 note 72 [cj. 

99. Masa,—Clark v, Child» 136. Mass. 

344. 
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held to apply only where the rate authorized by the 
lex fori does not exceed the rate specified in the 
judgment.! The rate in the forum has also been 
held applicable in the absence of evidence of the 
rate of interest in the state in which the judgment 
was rendered.2 

§ 32. Constitutional and Statutory Provisions 

statutory provisions as to the rate of interest to be 
paid under particular oircumsta.nces wiil control over con¬ 
tractual provisions therefor. 

Statutory provisions as to the rate of interest to 
be paid under particular circumstances will control 
over provisions of contracts but a statute provid¬ 
ing that debts shall bear a certain rate from the 
time they become due does not apply to debts which 
became due before its passage.^ The rules of 
grammar will be applied in the construction of a 
statute fixing the interest rate, so as to save it from 
indefiniteness,^ 

Local or special laws with respect to the rate 
of interest are discussed in the C.J.S. title Statutes 
§ 175, also 33 CJ. p 187 note 76, 59 CJ. p 743 note 
6-p 744 note 14. 

§ 33. Changes in Statutory Rate 

a. In general 

b. Effect on contracts fixing rate 

c. Effect on contracts silent as to inter¬ 

est or rate 

d. Effect on interest allowed on judg¬ 

ments 

a. In G-eneral 

Statutes chahQirtg the rate of interest operate pro- 

iq-.Y.—Wells V. Davis, 12 N.B. 42, 105 
N.T. 670. 

1. Wash.—Ritchie v. Carpenter. 28 
P. 380, 2 Wash. 512, 26 Am.S.R. 

877. 

2- Wash.—Ritchie v. Carpenter, su¬ 
pra. 

33 C.J. p 260 note 64 [a]. 

3. Ohio.—Merchants Finance Co. v. 

Goldweber, 35 N.E.2d 779, 138 

Ohio St. 474. 

4. La,—Gordon v. Zacharie, 15 La. 

Ann. 17. 

33 C.J. p 187 note 85 [a]. 

5. Alaska.—Raymond v. Hemple, 2 
Alaska 343. 

Omission of “per annum” 

A statute providings that on con¬ 
tracts interest at the rate of twelve 
per cent may be charged by express 
agreement of the parties, and no 
more, is not void for indeflniteness 
because of the omission of the words 
“per annum" where these words oc¬ 
cur in a previous sentence of the 
statute; grammatically the sentence 


spectively only; and a general interejst law ordinarily 
yields to a special one. 

The general rule that statutes operate prospec¬ 
tively only and not retrospectively, applies to stat¬ 
utes changing the rate of interest on debts, obli¬ 
gations, etc.® A statute changing the i-ate of inter¬ 
est on judgments does not affect the legal rate ap¬ 
plicable prior to judgment.^ 

Effect of general statute changing rate on spe¬ 
cial statute. The rule that, where a general law 
and a special statute come in conflict, the general 
law yields to the special without regard to priority 
in date and that a special law will not be repealed 
by a general statute unless by express words or 
necessary implication, applies in the case of inter¬ 
est statutes:® 

b. Effect on Contracts Fixing Rate 

Where a contract stipulates for a lawful Interest 
rate, such rate will not be affected by a subsequent stat¬ 
ute. 

Where the parties to a contract have stipulated 
for the payment of a specified rate of interest, law¬ 
ful at the date of the contract, such contract rate 
will not be affected by a subsequent statute^ or con¬ 
stitutional provision!® changing the rate permitted 
to be contracted for, as this would amount to an 
impairment of the obligation of the contract.!! 
The rule applies whether the contract to pay in¬ 
terest is express or implied ;!2 and it is immaterial 
whether the interest sought to be recovered had 
accrued before or after thf principal sura was 
due.!® ^ contract for a rate of interest which is 

8 . N.J.—State v. Dwyer, 42 N.J.Law 
327. 

33 C.J. p 219 note 10. 

9. Ala.—De Moville v. Merchants & 
Farmers Bank of Greene County, 
186 So. 704. 237 Ala. 347. 

Colo.—Bankers Trust Co. v. Inter¬ 
national Trust Co., 113 P.2d 656, 
108 Colo. 15. 

N.Y.—People ex rel. Atlantic, Gulf & 
Pacific Co. v. Miller, 17 N.T.S.2d 
202, 173 Misc. 397. 

33 C.J. p 218 note 91. 

10. Va.—Cecil V. Hicks, 29 Gratt. 
1, 70 Va. 1, 26 Am.R. 391. 

33 C.J. p 218 note 92. 

11 . Tex.—Frank v. State Bank & 
Trust Co., Com.App., 263 S.W. 265. 

33 C.J. p 218 note 93—12 CJ. P 
1059 note 15. 

12 . Wyo.—^Wyoming Nat. Bank Y. 
Brown. 63 P. 291, 7 Wyo. 494, 75 
Am.S.R. 935. 

33 C.J. p 218 note 94. 

13. N.Y.—Taylor v. Wing, 84 N.Y. 
471—^Wilcox V. Van Voorhis, 12 N. 
T.S. 617, 68 Hun 676. 


containing the provision should be 
read as a part of the previous sen¬ 
tence, being joined thereto by a con¬ 
junction and referring to the subject 
matter thereof.—Raymond v. Hem¬ 
ple, supra. 

0. Colo.— Corpus Juris cited in 
Bankers Trust Co. v. Internation¬ 
al Trust Co., 113 P.2d 656, 666, 
108 Colo. 15. 

N.Y.—People ex rel. Emigrant In¬ 
dustrial Sav. Bank v. Sexton, 20 
N.Y.S.2d 41, 259 App.Div. 666, af¬ 
firmed People ex rel. Emigrant In¬ 
dustrial Sav. Bank v. Sexton, 29 
N.E.2d 469, 284 N.Y. 67—People ex 
rel. Atlantic, Gulf & Pacific Co. v. 
Miller, 17 N.Y.S.2d 202, 173 Misc. 
397. 

Ohio.—^Kramer v. Wolfe, App., 35 N. 
E.2d 750. 

33 C.J. p 217 note 90. 

Effect of change on interest allowed 
as damages see Damages § 92 b. 

7. Fla.—^Walker Fertilizer Co. v. 
Race, 166 So. 283, 123 Fla. 84, 106 
A.L.R. 341. 
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illegal at the time of the contract^ but is validated 
by a subsequent statute, will not be affected by the 
repeal of the statute.^^ 

Contract fixing rate for future dealings. Where 
parties make a contract that a certain rate of in¬ 
terest then lawful shall apply to all future deal¬ 
ings between them, and afterward the lawful rate 
is reduced below such agreed rate, transactions 
subsequent to such change cannot carry the agreed 
rate.^^ 

Contract for change of rate. The parties may 
enter into a contract by which the rate of inter¬ 
est to be paid shall change whenever the legal 
rate changes.^® 

c. Effect on Contracts Silent as to Interest or 

Bate 

Where a contract provides for interest, but net for 
the rate, or fails to provide for interest, the legal rate at 
the date of the contract applies, ajnd a subsequent statute 
changing the legal rate will not change the rate payable. 

Where a contract provides for the payment of 
interest but specifies no particular rate, the legal 
rate at the date of the contract will attach thereto 
as a part thereof, as discussed infra § 38, and a 
subsequent statute changing the legal rate will not 
change the rate payable on such obligation. ^ 7 Like¬ 
wise it has been held that, where there is a simple 
undertaking to pay money with no stipulation as 
to interest, the law implies a contract for the pay¬ 
ment of interest at the legal rate then existing, and 
interest will continue to run at such rate until the 
debt is paid, notwithstanding a subsequent statute 
changing the rate.^^ 

d. Effect on Interest Allowed on Judgments 

The authorities differ as to whether the interest rate 
on a judgment is affected by subsequent legislative 
change. 


Under a number of authorities, a judgment hears 
interest at the legal rate existing at the time when 
the judgment was recovered, although the rate may 
have been different at the time when the cause of 
action accrued.^^ 

Some cases have held broadly that a judgment is 
a contract, and that on its rendition the rights of 
the parties become fixed with reference to the rate 
of interest borne by judgments under the law ex¬ 
isting when the judgment is rendered, which is 
not, therefore, subject to subsequent legislative 
change,20 but in other cases it has been held that 
interest on judgments must be computed according 
to the varying rates prescribed by the changing 
laws, the legal rate during each period governing.21 
A like conflict in the decisions is to be found in 
cases in which the judgment in terms provides for 
interest; in some cases the rate has been held to 
be fixed by the terms of the judgment, and not to 
be affected by subsequent legislation,22 unless it is 
otherwise provided by statute but in others it 
has been held to vary with the statutes changing 
the rate, notwithstanding the terms of the judg- 
ment.24 

Where a statute provides that the rate of inter¬ 
est fixed by a contract shall be recoverable on a 
judgment rendered on such contract, it has gener¬ 
ally been held that such rate will not be affected 
by subsequent statutes changing the legal rate.^s 

§ 34. Liabilities Subject to Statutory Rate 

Where an agreement names no specific rate of Inter¬ 
est, the legal or statutory rate applies. 

Where no specific rate of interest is named in a 
contract for the payment of money, interest will 
be computed at the legal rate, 26 or at the rate fixed 


14. Conn.—Simpson v. Hall, 47 
Conn. 417. 

15. Miss.—^Norcum v. Hum, 33 Miss. 
299. 

16. ISf.J .—^Wyckoff V. WyckofC, 13 A. 
662, 44 N.XBq. 56. 

33 C.J. p 218 note 98. 

17. Wyo.—^Wyoming- Nat. Bank v. 
Brown, 53 P. 291, 7 Wyo. 494, 75 
Am.S.R. 935. 

33 C.J. p 218 note 99. 

18. Wash.—State v. Bowen, 39 P. 
648, 11 Wash. 432. 

33 C.J. p 218 note 1. 

19 . N.T.—^People ex xel. Atlantic, 
Gulf & Pacific Co. v. Miller, 17 
N.Y.S.2d 202, 173 Misc. 397. 

33 C.J. p 219 note 2. 

Interest on judgments generally see 
infra S 40. « 


20. N.J.-—Cox V. Marlatt, 36 N.J.Law 
389, 13 Am.R. 454. 

83 C.J. p 219 note 3. 

21. U.S.—Otoe County Nat. Bank v. 
Belany, O.C.A.Neb., 88 P.2d 238. 

Idaho.—^Idaho Gold Dredging" Corpo¬ 
ration V. Boise Payette Lumber 
Co„ 37 P.2d 407, 64 Idaho 765. 

N.T.—People ex rel. Atlantic, Gulf 
& Pacific Co. V. Miller. 17 N.X.S. 
2d 202, 173 Misc. 397. 

33 C.J. p 219 note 4. 

22. Tex.—Missouri Pac. R. Co. v. 
Patton, Civ.App., 36 S.W. 477. 

Wash.—^Burns v. Woolery, 45 P. 894, 
15 Wash. 143. 

23. Tex.—Missouri Pac. R. Co. v, 
Patton, Civ.App., 35 S.W. 477. 

24. N.Y.—People ex rel. Atlantic, 
Gulf & Pacific Co. v. Miller, 17 
N.Y.S.2d 202. 

33 aj. p 219 note 7, 
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25. Kan.—‘Getto ▼, Friend, 26 P. 
473, 46 Kan. 24. 

33 C.J. p 219 note 8. 

26. H.S.—Chase Nat Bank of Oily 
of New York v. Citizens Gas Oo. 
of Indianapolis, C.C.A.Ind., 1X3 F. 
2d 217, reversed on other grounds 
City of Indianapolis v. Chase Nat. 
Bank of City of New York, 62 8, 
Ct 15, 314 tr.S, 63, 86 L.ICld. 47, 
rehearing denied 62 S.Gt 365, 356, 
314 U.S. 714, 86 L.Bd. 569, Chase 
Nat Bank of City of New York 
V. Indianapolis Oas Co., 62 S.Ot 
356, 314 U.S. 714, 86 L.B<1 569, 
and Chase Nat Bank of City of 
New York v. Gltissons Gas Co. of 
Indianapolis, 62 S.Ct 356, 314 U. 
S. 714, 86 L.Fd. 569—Flint River 
Pecan Co, v. I^"ry, C.C.A,Ga., 29 
P.2d 457—City of Danville v. Ches¬ 
apeake & O, Ry* Co-, D.C.VA., $4 
F.Supp, 62(K 
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by statute as applicable in that situation.This tor^s action a^inst the contractor for labor and 

general principle has been held applicable where materials,liability to the federal government for 

there is an implied contract for reimbursement for money wrongfully paid a railroad as compensation 

money paid,2 8 where a contract is set aside in so for a deficit during the period of federal control,^^ 

far as it attempts to fix the rate of interest,^^ and other liabilities.^® Where the basis of the al- 

where the terms of a contract which stipulates for lowance of interest is the wrongful benefit to the 

interest are meaningless and unintelligible in re- other party, but proof of the rate which would pro¬ 
spect of the rate to be allowed,®® or where the duce an amount equal to such benefit is absent, the 

terms of the contract are so ambiguous as to make statutory legal rate should be adopted.®^ Where 

it uncertain that more than legal interest was stip- the incapacity of a party to a contract prevents 

ulated for.®i recovery thereon, but recovery is given on equita¬ 

ble grounds, the legal rate of interest, and not the 
Particular liabilities to which the legal or statu- rate stipulated in the contract, will be allowed.®® 
tory rate has been held applicable include the Interest on interest will, it has been said, be corn- 
amount due under an oil lease development con- p^ted at the ^hegular^^ rate, where there is a default 


tract,®® balances found due in a 
counting,®® the balance found due 

Ala.— Corpus Juris cited in De Mo- 
ville V, Merchants & Farmers Bank 
of Greene County, 186 So. 704, 710, 
237 Ala. 347. 

Ariz.—Palmcroft Development Co. v. 
City of Phoenix, 61 P.2d 921, 46 
Ariz. 400, 103 A.L.R. 802. 

Cal.—Troy v. Troy, 16 P.2d 290, 127 
Cal.App. 489. 

Ind.—^City Nat. Bank of Auburn v. 
Brink, 187 N.E. 689, 98 Ind.App. 
275. 

Kan.—Axton v. Coca-Cola Bottling 
Co. of Wichita, 282 P. 579, 129 Kan. 
272. 

La.—Succession of Kerry v. Freed 
Realty Co., 6 La.App. 437, 

Mass.—Chappie v. Merchants’ Nat. 

Bank, 187 N.E. 232, 284 Mass. 122. 
Miss.—Stowell v. Clark, 118 So. 370, 
152 Miss. 32. 

N.Y.—Chance v. Guaranty Trust Co. 

of New York, 32 N.Y.S.2d 412. 
Ohio.—Hackett v. Kripke, 23 N.E.2d 
438, 62 Ohio App. 89. 

Tex.—Watson Co. v. Shaw, Civ.App., 
47 S.W 2d 474, reversed on other 
grounds American Surety Co. of 
New York v. Shaw, Com.App., 69 
S.W.2d 47. 

Utah.—Gillespie v. Blood, 17 P.2d 
822, 81 Utah 306- 
33 C.J. p 224 note 57. 

Change in statutory rate see supra 
§ 33. 

“Legal interest” defined see supra § 

1 . 

Liabilities subject to statutory rate 
see supra § 34. 

The law implies an agreement to 
pay the legal rate.—Dupre v. Horts- 
man, 38 S.W.2d 236, 238 Ky. 382. 

Mortgage coupon 

Del.—^Central Nat. Bank of Philadel¬ 
phia V. Bateman & Companies, 131 
A. 202, 16 Del.Ch. 31. 

Mortgage not® 

Mont—In re Daily’s Estate, 159 P.2d 
327. 


suit for an ac- in the payment 
in a subcontrac- * such payment at 

Tex.—^Wootton v. Jones, Civ.App., 286 
S.W, 680. 

Rent note 

La.—Perez v. Leake, 124 So. 135, 169 
La. 29. 

Interest on delinqiuent installments 
Where a note does not state what 
rate of interest delinquent install¬ 
ments of interest thereon shall draw, 
but the interest is payable annual¬ 
ly, the delinquent installments draw 
simple interest at the legal rate.— 
Hamilton County V. Chase, Iowa, 152 
N.W. 580— Mann v. Cross, 9 Iowa 
327. 

Absence of agreement as to, usurious 
interest 

“Where there is nothing showing 
an agreement as to usurious inter¬ 
est, interest is properly calculated 
at the legal rate.”—^Warley v. Cieu- 
tat, 9 So.2d 765, 767, 30 Ala.App. 522, 
certiorari denied 9 So.2d 768, 243 Ala. 
272. 

27 . Ga.—Butler v. Reisman, 29 S.E. 
2d 433, 70 Ga.App. 654. 

Ill.—Edward Edinger Co. v. Willis, 
260 Ill.App. 106. 

Or.—Collins v. Collins, 126 P.2d 512, 
168 Or. 666. 

Wash.—Hewitt v. Jones, 271 P. 76, 
149 Wash. 360. 

28. Tex.—Miller v. Guaranty Trust 
& Banking Co., Civ.App., 207 S.W. 
642, reversed on other grounds, 
Com.App., 228 S.W. 1085. 

29. Okl.—Holt V. .®tna Building & 
Loan Ass’n, 190 P. 872, 78 Okl. 
307. 

30. Colo.—Salazar v. Taylor, 33 P. 
369, 18 Colo. 538. 

33 C.J. p 225 note 60. 

31. Wash.T.—^Hazard v. Maxon, 1 
Wash.T. 584. 

32. U.S.—Texas Co. of Mexico, S. 
A., V. Roos, C.C.A.Tex., 43 F.2d 1, 
certiorari denied Roos v. Texas 
Co. of Mexico, S. A., 61 S.Ct 216, 
282 U.S. 902, 75 L.Ed. 794. 
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of interest under a contract for 
a specified rate.®® 

Tex.—^Arcadia Refining Co. v. Cook, 
Civ.App., 146 S.W.2d 767, error dis¬ 
missed, judgment correct. 

33. Ala.—Bell v. Barnes, 190 So. 273, 
238 Ala. 248. 

34. Cal.—Kennedy v. Dutton, 2 P.2d 
856, 116 Cal.App. 510. 

35. U.S.—Butte, A. & P. Ry. Co. v. 
U. S., C.C.A.Mont., 61 F.2d 587, 
certiorari granted 53 S.Ct. 656, 289 
U.S. 717, 77 L.Ed. 1470, reversed 
on other grounds 54 S Ct, 108, 290 
U.S. 127, 78 L.Ed. 222. 

36. Tex.—Lipsitz v. First Nat. 
Bank, Com.App., 296 S.W. 490. 

Advances evidenced by note 

In action by bank against married 
woman for advances evidenced by 
note executed by her husband, in 
which bank sought recovery on 
ground that the loan inured to her 
separate benefit, bank could not re¬ 
cover interest at the rate stipulated 
in the note, but only the legal rate. 
—Bank of Coushatta v. Coats, 127 
So. 587, 170 La. 163. 

Bate allowed by city chamberlain 
Brokers who caused fund recover¬ 
ed by salesman m action against cli¬ 
ent for commissions to be impound¬ 
ed with city chamberlain for their 
protection were held entitled, on re¬ 
covering judgment entitling them to 
share of such fund, to interest only 
at rate allowed by chamberlain.— 
Byrne v. Barrett, 197 N.E. 217, 268 
N.Y. 199, 100 A.L.R. 680, reargument 
denied 198 N.E. 528, 268 N.Y. 630. 

37. Colo.—Bankers Trust Co. v. In¬ 
ternational Trust Co., 113 P.2d 656, 
108 Colo. 15. 

38. Tex.—Donaldson v. Meyer, Com. 
App., 261 S.W. 369. 

Money used, by insane person for 
necessaries 

Tex.—^Donaldson v. Meyer, supra, 

39. Ohio.—State ex rel. Bruml v. 
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§ 35. Contracts and Stipulations as to Rate 

Lawful contractual stipulations as to rate will be en¬ 
forced if possible. 

Lawful contractual stipulations as to the rate of 
interest will be enforced if possible.'^^^ 

The rate of interest awarded as damages is dis¬ 
cussed in Damages § 92 b. 

§ 36. - Power to Contract 

a. In general 

b. For increased rate after maturity 

c. For increased rate from date of con¬ 

tract in case of default 

d. For decreased rate in case of prompt 

payment 

e. Reducing rate 
a. In General 

Parties may by contract fix the rate of Interest, ex¬ 
cept as restricted by statute, and, under some circum¬ 
stances, by the rule that the rate must not be unconscion¬ 
ably great. 

The rate of interest is a matter on which the par¬ 
ties to a contract may agree by contract.^i There 


is no restriction as to the rate of interest for which 
the parties may stipulate,^2 at least where the in¬ 
terest is intended as compensation for the use of 
money, and not as a penalty for nonpayment when 
due,43 and except as such restriction may be im¬ 
posed by statute^^ or, according to some deci¬ 
sions,^^ but not others,*^® by the doctrine that the 
rate must not be so great as to be unconscionable. 

The legal rate has been said to be, unless it is 
otherwise specifically provided, the maximum rate 
which may be contracted for;^'? but the mere leg¬ 
islative naming of a rate does not bar a stipulation 
for a different rate, either less or greater.^^ 

b. For Increased Rate after Maturity 

A contract providing for interest at a given rate until 
maturity and in case of default at a higher lawful rate 
thereafter will, as a general rule, be enforced according 
to its terms. 

Although in some jurisdictions a provision for a 
higher rate of interest after the maturity and non¬ 
payment of the principal debt is considered as im¬ 
posing a penalty for default and is therefore not 
enforceable, or will be relieved against in equi¬ 
ty,49 according to the weight of aitlhorily a con- 


Village of Brooklyn, 49 N.E.2d 684, 
141 Ohio St. 593. 

40. Tex.—Benson v. Adams, Civ. 
App., 274 S.W, 210, reversed on 
other grounds, Com.App., 285 S. 
W. 818. 

Provisions as to rate after maturity 
see infra § 39. 

^‘Highest lawful contract rate” 
Contractual provision for interest 
at "highest lawful contract rate" 
held to call for highest rate per¬ 
mitted by statute.—Leathers v. Au¬ 
to Sales Co., 166 S.E. 838, 839, 46 
Ga.App. 85. 

Effect of order for sale of property 

Where notes specify a particular 
rate of interest higher than the le¬ 
gal rate, an order for a sale of the 
debtor’s property to satisfy claims 
against him does not have the ef¬ 
fect of stopping interest at the con¬ 
tract rate and making interest run 
thereafter at the legal rate only, but 
the creditor is entitled to the con¬ 
tract rate certainly to the day of 
sale.—Jackson v. Wilson, 25 A. 980, 
76 Md. 567. 

Itecovery of excess 

Where lender included in interest 
due for unpaid installment on loans 
sum in excess of amount allowed 
under contract, borrower was enti¬ 
tled to recover the excess plus same 
percentage of such amount as was 
paid as bonus for privilege of pre¬ 
paying the loan.—^American Nat. Ins. 
Co. V. Owens, Tex.Civ.App., 129 
S.W.2d 348, error dismissed. 


41. Ohio.—Merchants Finance Co. v. 
Goldweber. 33 N.E.2d 687, 67 Ohio 
App. 152, affirmed 35 N.E.2d 779, 
138 Ohio St. 474. 

AUowance of different rate Tt>y equity 
court 

Lawful interest, where the rate is 
not fixed by statute, is the subject 
of contract as limited by law, and is 
not allowable at a different rate by 
a court of equity.—Johnson v. Kin- 
dig, 255 N.W, 236, 127 Neb. 360. 
Modification of rate 
An express contract may modify 
the rate of interest.—In re Guard¬ 
ian Bank & Trust Co., 199 A. 171, 
330 Pa. 411. 

Bate after breach and until judg¬ 
ment 

Under a statutory provision that 
any legal rate of interest stipulated 
by a contract remains chargeable 
after a breach thereof and until the 
contract is superseded by a verdict 
or other new obligation, a judgment 
on the contract should provide for 
the continuance of the stipulated 
rate until the date of the judgment. 
—Reidy v. Miller, 260 P. 361, 85 Cal. 
App. 764. 

42. Cal.—Mortgage Guarantee Co. v. 
Patch, 3 P.2d 36, 116 Cal.App. 684. 

Ky.—Corpus Juris quoted in Bankers 
Bond Co. V. Buckingham, 97 S.W. 
2d 696, 699, 266 Ky. 712. 

Mass.—Poorvu v. Weisberg, 190 N. 
B. 804, 286 Mass. 626-~.Foley v. 
Flaherty, 179 N.E. 699, 278 Mass. 
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134—Nelson v. Beal, 179 N.E. 598, 
278 Mass. 130. 

33 C.J. p 219 note 12. 

Powers of corporations with respect 
to Interest rate see Corporations 
§§ 1144 a, 1145 b. 

43. Ky. —Corpus Juris quoted in 

Bankers Bond Co. v. Buckingham, 
97 S.W.2d 696, 699, 265 Ky. 712. 
33 C.J. p 219 note 11. 

44. U.S.—City of Danville v. Ches¬ 
apeake O. Ry. Co., D.C.Va., 34 F. 
Supp. 620. 

Neb.—Johnson v. Kindig, 266 N.W. 
236. 127 Neb. 360. 

Ohio.—Merchants Finance Co. v. 
Goldweber, 33 N.B.2d 687, 67 Ohio 
App. 152, affirmed 36 N,B.2d 779, 
138 Ohio St. 474—Hackett v. Krip- 
ke, 23 N.E.2d 438, 62 Ohio App. 89. 
33 C.J. p 219 note 12, p 220 note 13. 

45. N.Y.—Union Estates Co. v, Ad- 
lon Constr. Co.. 116 N.E. 984, 221. 
N.Y. 183, 3 89, 12 A.L.R, HZ, 

33 C.J. p 220 note 14. 

46. Mass.—Poorvu v, Weisberg, 196 
N.E. 804, 286 Maas. 526. 

33 C.J. p 220 note 15. 

47. U.S.—City of Danville v, Ches¬ 
apeake & O. Ry. Co., D.C/Ya,, 34 
F.Supp. 620. 

48. Ky.—Corpus Juris quoted In 

Bankers Bond Co. v, Buckingham, 
97 S.W.2d 596, 699, 266 Ky. 712. 

33 C.J. p 220 note 16- 

49. Minn.—-White v. XUis, 24 Minn. 

43. 

33 C.J. p 220 note 17. 
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tract which provides that interest shall he paid at 
a given rate until maturity, and, in case of default, 
at a higher lawful rate thereafter, will be enforced 
according to its terms, such increased rate being 
regarded as a liquidation of the damages and not 
as a penalty.50 h t)een held that, where a 

debtor contracts to pay a higher rate of interest 
after the maturity of the principal debt if default 
is made in the payment thereof, the acceptance of 
the lower rate may be evidence of a contract to 
waive the higher.^^ 

c. For Increased Rate from Date of Contract 

in Case of Default 

A provision for the payment, in case of default, of a 
greater rate of interest, from the date of the contract, 
thaln that originally provided for is generally held to be 
enforceable- 

A number of cases have held that a provision for 
the payment, from the date of the contract, of a 
greater rate of interest than that originally provid¬ 
ed for, in case of failure to meet periodic interest 
payments when due or to pay the principal at ma¬ 
turity, is valid and enforceable but other cases 
hold that such a provision is in the nature of a 
penalty and cannot be enforced.®^ However, it 
has been held that the penalty consists only in the 
increased interest prior to maturity; from ma¬ 
turity the rate is properly charged and is not a 
penalty.54 

d. For Decreased Rate in Case of Prompt Pay¬ 

ment 

Authorities differ as to whether a provision for a 
reduction in the -reserved rate of interest on condition of 


prompt payment of interest or principal at maturity will 
be enforced according to Its terms. 

Under some authorities, where an instrument re¬ 
serves a higher rate of interest from date until 
paid, with a provision for its abatement on con¬ 
dition of prompt payment of interest or of prin¬ 
cipal at maturity, the difference between the two 
rates is not a penalty, and the contract is to be 
enforced according to its literal terms but other 
authorities have held that the clause is the same 
in effect as though it had reserved the lower rate 
of interest, with a provision that if the indebted¬ 
ness was not paid at maturity interest should run 
at a higher rate.^^ 

e. Reducing Rate 

An agreement reducing the rate of Interest Is en¬ 
forceable if it complies with the requirements for a valid 
contract. 

An agreement between the parties reducing the 
rate of interest payable on a loan is enforceable 
if supported by a legal consideration and not lack¬ 
ing in other essentials of a valid contract.57 

§ 37. - Requisites and Validity of Con¬ 

tract 

a. In general 

b. Consideration 

c. Necessity for written contract 
a. In G-eneral 

Apart from statutes requlrimg agreements for a rate 
of interest other than the legal rate to be express or in 
writing, any lawful rate may rest on implied contract or 
acts of the parties. 


50. Ark.—Jewell Realty Co. v. Kan¬ 
sas City Life Ins. Co., 31 S.W.2d 
621, 182 Ark. 397, 75 A.L.R. 394. 
Iowa.—Corpus Juris cited iu Feder¬ 
al Land Bank of Omaha v. Wil- 
marth, 252 N.W. 507, 510, 218 

Iowa 339. 

-Ohio.—Hackett v. Kripke, 23 N.E.2d 
438, 62 Ohio App. 89. 

33 C.J. p 220 note 19. 

Rate after maturity of debt gen¬ 
erally see infra § 39. 

Statutory provision against in- 
.crease of interest rate by reason of 
maturity of obligation does not pro¬ 
hibit different rates of interest for 
various times if agreed on by par¬ 
ties.—Royal Court Realty Co. v. 
Thomas, 19 3Sr.Y.S.2d 267. 259 App. 
Div. 313. 

Exorbitant rate 

(1) Under earlier Illinois deci¬ 
sions, a stipulation for even an ex- 
.orbitant rate of interest after ma¬ 
turity as liquidated damages for 
:breach of contract was considered 
valid, if the parties acted in good 


faith and there was no evidence of 
a design to evade the usury laws.— 
Davis V. Rider, 53 Ill. 416—33 C.J. 
p 221 note 20. 

(2) However, this rule was chang¬ 
ed by a statute which provided that 
a contract for a greater rate of in¬ 
terest than the law permitted, al¬ 
though after maturity in order to 
insure the prompt payment of the 
debt, was not enforceable.—Barton v. 
Farmers’ & Merchants’ Nat. Bank of 
Vandalia, Ill., 13 N.E. 503, 122 Ill. 
362. 

(3) In other jurisdictions, a stip¬ 
ulation for an increased rate of In¬ 
terest after maturity may be re¬ 
garded as a penalty for the nonpay¬ 
ment of the principal sum if the rate 
so agreed on is greatly in excess of 
the real value of the money.—^Brown 
V. Steck, 2 Colo. 70. 

Penalty 

The text rule is Inapplicable where 
the increased rate of interest is ex¬ 
pressly made a penalty.—Conrad v. 
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Gibbon, 29 Iowa 120—Goer v. Carter, 
3 Iowa 244, 66 Am.D. 71. 

51. Cal.—Thompson v. Corner, 37 P. 
900, 104 Cal. 168, 43 Am.S.R, 81. 

33 C.J, p 221 note 23. 

52. U.S.—Scottish-American Mort¬ 

gage Co. V. Wilson, C.C.Kan., 24 F, 
310. 

33 C.J. p 221 note 24. 

53. Neb.—Kendall v, Selby, 92 N.W. 
178, 66 Neb. 60, 103 Am.S.R. 697. 

33 C.J. p 221 note 25. 

54. Okl.—^Alliance Trust Co. v. 
Jackson, 180 P. 249, 74 Okl. 257. 

55. Ala.—^Ely v. Witherspoon, 2 Ala. 
131. 

33 C.J. p 221 note 27. 

56. Minn.—Smith v. Crane, 22 N.W. 
633, 33 Minn. 144, 53 Am.R. 20. 

33 C.J. p 221 note 28. 

57. Mich.—^Vereycken v. Vanden- 
Brooks, 60 N.W. 687, 102 Mich. 119. 

33 C.J. p 222 note 29. 

Consideratio-n see infra § 37. 
Requisites and validity of contract 
see infra S 37. 
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In the absence of any statutory provision re¬ 
quiring contracts for the payment of other than 
the legal rate of interest to be express or to be 
in writing, any rate of interest permitted to be 
contracted for by law may be provided for by im¬ 
plied contract, arising from acquiescence in a state¬ 
ment or act, consent to the charge of a particular 
rate, or from other acts of the parties evidencing 
such an agreement,although the payment of a 
rate higher than the legal rate for some time will 
not be construed as a promise to continue pay¬ 
ments of interest at that rate in the future.^^ The 
rule has been announced that a higher rate of in¬ 
terest than the legal will not be allowed unless there 
is an express contract therefor but under that 
rule the existence of such a contract may be in¬ 
ferred from the circumstances. 

A mere notation of an interest rate on a bill 
sent by a creditor, without the debtor’s written 
consent, does not create a contract to pay that rate 

of interest®^ 

b. Consideration 

A contract for a higher or lower rate of interest than 
that originally agreed to requires sufficient consideration. 

There must be a sufficient consideration to sup¬ 


port a contract for a higher^s or a lower®^ rate of 
interest than that originally contracted for. An 
extension of the time of payment is a sufficient con¬ 
sideration for a promise to pay an increased rate 
in the future,or even for a promise to pay an 
increased rate from a date anterior to the agree¬ 
ment,® ® although there is also authority to the con¬ 
trary of this last proposition.®'^ 

c. Necessity for Written Contract 

The general rule is that a contract for a higher rate 
of interest than the legal rate must be in writing, sig|ned 
by the party to be charged, and must specify the rate 
agreed on, an oral contract being valid only to the ex¬ 
tent of the legal rate. 

While it has been held that an agreement for 
any rate of interest allowed by law may be by pa¬ 
rol,®s most authorities hold, under or without ref¬ 
erence to statutes so providing, that a contract for 
the payment of a higher rate of interest than the 
legal rate, in order to be valid, must be in writing, 
signed by the party to be charged, and must speci¬ 
fy the rate agreed on.®^ Where such statutes are 
in force, an oral contract is valid to the extent of 
the legal rate, but only such rate is chargeable 
thereon.*^® Under such statutes, implied contracts 
for a higher rate than the given one are genei-ally 
excluded.*^^ 


58. Ark.—Brady v. Wiemer, 193 S. 

W. 273, 127 Ark. 535. 

33 G.J. p 222 note 34. 

58. Ill.—-Western Union H. Co. v. 

Smith, 75 Ill. 496. 

33 C.J. p 222 note 34 [cl. 

60. Ill.—Turner v. Dawson, 60 Ill. 
85. 

33 C.J. p 222 note 35. 

61- Ill.—Warren v. Tyler, 81 Ill. 
15. 

62. La.—^Interstate Electric €o. v, 
Keugas, 3 La.App. 353. 

63. S.C.—Goodlett v. Goodlett, 84 
S.E. 414, 100 S.C. 84. 

S3 C.J. p 222 note 38. 

64. Ky.—Bryson’s Adm’r v. Biggs, 
104 S.W. 982, 32 Ky.L. 169. 

33 C.J. p 222 note 39. 

Note 

(1) An agreement made after ma¬ 
turity that, on the payment of a 
part of the principal, the rate of 
interest on the balance shall be less 
than that stated in a note has been 
held to be without consideration and 
not binding:. 

Kan.—Dudley v. Reynolds, 1 Kan. 
285. 

Ky.—Bryson’s Adm'r v. Biggs, 104 S. 
W. 982, 32 Ky.L. 169. 

(2) However, there is also author¬ 
ity opposed to this view.—^Warren 
V. Johnson, 17 F. 692, 38 Kan. 768— 
33 O.J. p 223 note 45- 


65. Mich.—^Havens v. Jones, 7 N.W. 
818, 45 Mich. 253. 

33 C.J. p 222 note 40. 

66. Ga.—Taylor v. Thomas, 61 Ga. 
472. 

33 C.J. p 222 note 41. 

67. Cal.—^Adams v. Hastings, 6 Cal. 
126, 65 Am.D. 496. 

68. Tex.—^Pridgen v. Hill, 12 Tex. 
374. 

I €9. Ark.—Hamner v. .Starling, 60 S. 
W.2d 615, 185 Ark. 948—Temple v. 
Hamilton, 11 S.W.2d 465, 178 Ark. 
355. 

La.—Perez v. Leake, 124 So. 135, 169 
La. 29—Hussmann v. Westfeldt 
Bros., 120 So. 623, 167 La. 996— 
Blodgett Const. Co. v. Board of 
Com’rs Caddo Levee Dist, 96 So. 
281, 163 La. 623—Prey v. Turner, 
138 So. 195, 18 La.App. 219—In¬ 
terstate Electric Co. v, Neugas, 3 
La.App. 363. 

Mass.—Poorvu v. Weisberg, 190 N.E. 
804, 286 Mass. 526—Nelson v. 

Beal, 179 N.E. 698, 278 Mass. 130. 
Wash.—Hart v. Steele, 11 P.2d 956, 
168 Wash. 336. 

33 C.J. p 223 note 48. 

Xietters 

A letter containing a proposition 
and specifying interest at a rate 
higher than the legal rate, and a 
letter accepting the proposition, sat¬ 
isfy the statute.—^Haas v. S. Gum- 
bel & Co., 99 So. 350, 156 La. 414, 
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I Bonus 

While a bonus not agreed on In 
writing may be recovered in ap¬ 
propriate circumstances, calling mere 
compensation for loan or forbearance 
of money a bonus does not avoid 
the requirements of the statute.— 
Foley V. Flaherty, 179 N.E. 699, 278. 
Mass. 134. 

Rule not applicable 
Where vendor had contracted to- 
sell business, settlement to be No¬ 
vember 1, and purchasers had fail¬ 
ed to make settlement, but in De¬ 
cember had paid interest on payment 
due at rate greater than the legal 
rate, later executing deed and notes 
stipulating such higher rate, which 
were never accepted, the case is not 
within the rule stated in the text. 
—Jaenke v. Taylor, 106 So. 711, 160* 
La, 109. 

70. Ark.—Hamner v. Starling, 50 
S.W.2d 615, 185 Ark. 948—Temple 
V. Hamilton, 11 S.W.2d 465, 178 
Ark. 355. 

La.—Frey v. Turner, 138 So. 196, 18 
La.App. 219—Interstate Electric 
Co. V. Neugas, 3 Xja.App. 353, 
Wash.—Hart v. Steele, 11 X\2d 956, 
168 Wash. 336. 

33 C.J. p 223 notes 48 CbL 60. 

71. Ill.—Turner v. Dawson, 60 Ill. 
85. 

83 C.J. p 197 note 84. 
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By force of statute, a contract reducing the rate 
of interest provided for in a written contract may 
be required to be in writingJ2 it also has been 
held that, where the statute dcssignates the rate of 
interest to be charged in case of an express prom¬ 
ise to pay interest, that rate may be recoverable 
even where there is a written agreement to pay 
interest at a higher rate than that so designated.'^^ 

Exception to rule. While there is some authority 
apparently to the contrary,an exception to the 
general rule that a contract for interest at a rate 
higher than the legal rate in the absence of con¬ 
tract must specify the rate agreed on has been rec¬ 
ognized where the interest has been computed in 
advance and appears in the contract as part of 
the principal sum, in which case it is necessary 
only that the aggregate amount to be paid, includ¬ 
ing the interest, should be clearly expressed in the 

contract.'^s 

§ 38. - Statement as to Rate in Contract 

Under permissive statutes, the rate of interest may 
properly be stated in a contract either in dollars or in 
percentage. 

Under particular statutes, it has been held that 
the rate of interest may be stated either in dollars 
or in percentage,*^^ and that the rate should be 
separately stated, and not included in the monthly 
installment due on the principal 

Where the instrument creating the debt specified 
a rate, and the acknowledgment of the debt relied 
on to defeat the bar of the statute of limitations, 
made before such bar, referred to the debt and 
the interest, but without specifying the rate, the 
specified rate applies.'^® 


§ 39 

§ 39* Rate after Maturity of Debt 

a. In general 

b. In absence of contract 

a. In G-eneral 

Express or implied contractual provisions as to the 
rate of interest after the maturity of fhe debt will be 
enforced. 

Where the parties have contracted for the pay¬ 
ment of a particular lawful rate of interest, to be 
paid after the maturity of the debt and on default 
in payment, such contract controls and the rate 
thus fixed is recoverable.'^^ Thus, if the contract 
provides for a certain rate of interest until the 
principal sum is paid, such contract generally will 
control the recovery as to the rate after maturity 
in other words, the contract governs until the pay¬ 
ment of the principal or until the contract is merg¬ 
ed in a judgment.Sl On the other hand, it has been 
held that if the contract provides for a certain rate 
of interest only until the time when the principal 
debt becomes payable, the legal rate of interest 
must govern after maturity of the debt.-^^ jt jg al¬ 
ways a question of intention, to be derived from 
the terms of the contract itself, whether the par¬ 
ties agreed that the specified interest should con¬ 
tinue to run after it fell due.^S 

The rate after the maturity of the debt may also 
be fixed by an implied contract, and such contract 
will generally be enforced.^^ Thus, where a loan 
is made for a short period of time with a provi¬ 
sion that interest shall be paid annually,S5 or a 
debt payable on demand on its face bears interest 
at a particular rate,S6 interest will generally be 
held recoverable at the rate specified until the debt 
is paid or becomes merged in a judgment. 


72. Mich.—^Harris v. Crevelingr, 45 N. 
W. 85, 80 Mich. 249—Tousey v. 
Moore, 44 N.W. 958, 79 Mich. 564. 

73. Mo.—Long V. Greene County 
Abstract & Loan Co., 168 S.W. 305, 
252 Mo. 15S. 

74. Conn.—Rosenbluth v. Dunn, 41 
Conn. 619. 

75. U.S.—^Porter v. Price, Ark., 80 
P. 655, 26 C.C.A. 70. 

33 C.J. p 224 note 65. 

76. Wis.—Randall v. Home Loan & 
Investment Co., 12 N'.W.2d 915, 244 
Wis. 623. 

77. Wis.—Randall v. Home Loan & 
Investment Co., supra. 

78. Wash.—Crimn v. Lear. 212 F. 

271, 123 Wash. 191. I 
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79. Conn.—Personal Finano© Co. v. 
Lillie, 27 A.2d 794. 

33 C.J. p 225 note 64. 

Contract for increased rate after 
maturity see supra § 36. 

80. Ala.—Davis v. Anderson, 140 
So. 423, 224 Ala. 400. 

Conn.—Personal Finance Co. v. Lil¬ 
lie, 27 A.2d 794. 

33 C.J. p 225 note 66. 

81. Ala.—Davis v. Anderson, 140 So, 
423, 224 Ala. 400. 

Ohio.—Merchants Finance Co. v. 
Goldweber, 35 ]Sr.E.2d 779, 138 Ohio 
St. 474. 

33 C.J. p 225 note 67. 

82. Miss.—Hamer ▼. Rigby, 3 So. 
137, 65 Miss. 41, 

33 C.J. p 226 note 68. 

83. S.C.—^Berry v. Caldwell, 114 S. 
E. 405, 121 S.C. 418. 

33 C.J. p 226 note' 69. 

49 


84. N’.y.—^Wilcox V. Van Voorhis, 12 
N.T.S. 617, 68 Hun 575. 

33 C.J. p 226 note 70. 

85. S.C.—^Westfield v. Westfield, 19 
S.C. 85. 

33 C.J, p 226 note 71. 

86. Conn.—Seymour v. Continental 
Life Ins. Co., 44 Conn. 300, 26 Am. 
R. 469. 

33 C.J. p 226 note 72. 

Rotes payable one day after date 

(1) Notes payable one day after 
date, bearing interest at a particu¬ 
lar rate, are generally held to come 
within the rule, and interest as stip¬ 
ulated in the note will be recoverable 
after maturity.—^White v. Curd, 6 S. 
W. 553, 86 Ky. 191, 9 Ky.L. 605—33 
C.J. p 226 note 73. 

(2) However, there is also author¬ 
ity to the contrary.—Smith v. Smith, 
11 S.E. 761, 33 S.€. 210—33 C.J. 
p 226 note 74. 
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Installments of principal. Where a debt is pay¬ 
able in installments, with interest at an agreed rate 
on such installments, such rate has been held to 
govern after the installment becomes due and pay¬ 
able, as well as before its maturity;®^ but accord¬ 
ing to other authority, if an installment is not paid 
when due, interest can be recovered only at the 
rate authorized by law.^^ 

b. In Absence of Contract 

Where the contract, while stipulating a rate of in¬ 
terest, does not specify the rate after maturity of the 
debt, the authorities differ as to whether the legal rate 
OP the stipulated rate applies after maturity. 

Where the contract does not stipulate a rate of 
interest, the statutory or legal rate applies after 
maturity of the debt^^ 

Where there is a contract for the payment of a 
particular rate of interest on the debt, but no agree¬ 
ment as to the rate after its maturity, the decisions 
are not in accord as to what rate shall be comput¬ 
ed on a debt after its maturity and in default of 
payment,^® although this lack of harmony may be 
due in some instances to an endeavor to carry out 
what in the particular cases the courts considered 


to have been the intent of the parties to the con- 
tract.^1 It has been held in many cases that the 
legal rate governs after maturity and default in 
payment of a debt, whether the rate fixed by the 
contract is greater or less than the legal rate.^^ 

On the other hand, what has been termed the 
weight of authority^^ is to the effect that the stip¬ 
ulated rate, whether it is greater or less than the 
legal rate, will attend the contract until payment of 
the debt or until its merger in a judgment,^^ unless 
the statute forbids the taking of a greater rate than 
is established by it.^^ 

§ 40, On Judgments 

a. In general 

b. Judgments on contracts fixing rate 
a. In General 

The rate of interest on Judgments is largely a matter 
of statutory regulation. 

The rate of interest which shall be borne by 
judgments and decrees of such a nature as to bear 
interest is largely a matter of statutory rcgula- 
tion.^^ Where the rate of interest which a judg- 


87- S.C.—Ellis V. Sanders, 10 S.E. 

824, 32 S.C. 584—Miller v. Hall, 18 
S.C. 141. 

88. N.T,—^Perris v. Hard, 32 N.E. 
129, 135 N.T. 354. 

89. tr.S.—Chase Nat. Bank of City 
of New York v. Citizens Gas Co. 
of Indianapolis, C.C.AInd., 113 P. 
2d 217, reversed on other grounds 
City of Indianapolis v. Chase Nat. 
Bank of City of New York, 62 S. 
Ct. 15, 314 U.S, 63, 86 L.Ed. 47, re¬ 
hearing denied 62 S.Ct. 355, 356, 
314 U.S. 714, 86 L.Ed. 569, Chase 
Nat. Bank of City of New York 
V. Indianapolis Gas Co., 62 S.Ct. 
356, 314 U.S. 714, 86 L.Ed. 569, 
and Chase Nat. Bank of City of 
New York v. Citizens Gas Co. of 
Indianapolis, 62 S.Ct 356, 314 U. 
S. 714, 86 L.Ed. 569. 

Ala.—^Davis v. Anderson, 140 So. 423, 
224 Ala. 400. 

S.D—Manley v. Bidwell, 220 N.W. 
482. 53 S.D. 282. 

Contracts silent as to rate generally 
see supra § 38. 

90. U.S.—Cromwell v. Sac County, 
Iowa, 96 U.S. 51, 24 L.Ed. 681. 

33 C.J. p 226 note 76. 

Bate of interest as damages see 
Damages § 92 b. 

91. Conn.—Seymour v. Continental 
Life Ins. Co., 44 Conn. 300, 26 Am. 
R. 469. 

S3 C.J. p 226 note 77. 

92. U.S.—Equitable Trust Co. v. 
Western Pacific By. Co., D.C.N.Y., 
afiirmed 250 P. 327, 162 C.C.A. 397. 

Ala.—^Davis v. Andersen, 140 So. 423, 


224 Ala. 400—^Alger-Sullivan Lum¬ 
ber Co. V. Union Trust Co., 118 So. 
760, 218 Ala. 448. 

Ark.—Jewell Realty Co. v. Kansas 
City Life Ins. Co., 31 S.W.2d 621, 
182 Ark. 397, 75 A.L.B. 394. 
Conn.—Personal Finance Co. v. Lil¬ 
lie, 27 A.2d 794. 

Me.—Smith v. Kerr, 157 A. S14, 130 
Me. 433. 

Neb.—Tjaden v. Smith, 254 N.W. 682, 
127 Neb. 119. 

Or.—City of Portland v. State Bank 
of Portland, 214 P, 813, 107 Or. 
267. 

Pa.—In re Pennsylvania Co., 1 Pa. 
Dist. & Co. 1. 

33 C.J. p 226 note 78—14a C.J. p 662 
notes 88, 89. 

93. U.S.—Cromwell v. Sac Co., Iowa, 
96 U.S. 51, 24 L.Ed. 681. 

33 C.J. p 227 note 79. 

94. Ohio.—Ohio Loan. Co. v. Pory- 
chuk, App., 34 N.B.2d 1021. 

Tex.—Lmz v. Eastland County, Com. 
App.. 39 S.W.2d 599, 77 A.L.B. 

1466. 

Wis.—Spaulding v. Lord, 19 Wis. 523. 
33 C.J. p 227 note 80. 

Reasons for rule 

(1) The theory of some of these 
cases is that, as the parties have 
themselves agreed on a specific rate 
of interest as compensation for the 
use of money, it is just that the law 
should adopt the same rate as the 
measure of damages if the money is 
retained beyond the time fixed by the 
contract for its return.—Union Sav. 
Inst. V. Boston, 129 Mass. 82, 37 Am. 
B. 305—33 C.J. p 228 note 82. 

c;n 


(2) Other cases have held that, 
where parties to a contract for mon¬ 
ey expressly fix the rate of intorost 
before the maturity of the princi¬ 
pal debt, there is an implied contract 
to continue to pay the same rate if 
the principal is not paid when duo. 
—Thorn v. Smith, 36 N.W. 707, 71 
Wis. 18—33 C.J. p 228 notes 83, 84. 

Highest rate of interest permitted 
after maturity under contract pro¬ 
viding for payment of Interest l>orore 
maturity is the rate of lnt(‘rost 
which is charged before maturity.— 
Investors Syndicate v. Baskorvilh* 
Bros. Holding Co., 274 N.W. 627, 200 
Mmn. 461. 

95. Va.—Evans v. Bice, 30 S.E. 463, 
96 Va. 60—^Cecil v. Hicks, 29 Gralt. 
1, 70 Va. 1, 26 Am.R. 391. 

96. U.S.—Now York Alaska Gold 
Dredging Co. v. Walbridgo, C.C.A. 
Alaska, 38 F.2d 190, 

Pla.—^Skinner v. Ochiltree, 5 So.2d 
605, 148 lUa. 705, 140 A.I..B. 41,0. 
Ill.—^Wadler v. Wadlcr, 59 N,E.2d 
605, 325 Ill.App. 83. 

Ind.—^Bidgway v, Yonny, 57 N.E.2d 
581. 

N.Y.—In re 408 East 181h Street, 
Borough of Manhattan, Guarant(‘e 
No. 211,062, 47 N.Y,S.2d 797, lH/3 
Misc. 146*—In re Baker’s Estate, 
293 N.Y.S. 638, 161 Misc, 562. 

Pa.—In ro Sandt’s Estate, Orph., 29 
North.Co. 137. 

Wash.—Hinz v, Stollor, 92 P.2d 713, 
199 Wash. 611. 

33 C.J. p 228 note 89* 

Effect of change in statutory rate 
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ment shall bear is fixed by statute, nothing beyond 
the rate so fixed is recoverable,^*^ and a judgment 
which fixes a greater amount of interest will be 
reformed so as to conform to the statute.^S A 
statute of long standing fixing the interest rate on 
judgments is not to be regarded as amended by 
mere implication.99 

Attorney's fees included in a judgment bear in¬ 
terest at the same rate as the principal sum,i at 
least where they are for a liquidated amount and 
are so connected with the main debt as to make 
them part of the contract.^ 

Contracts not fixing rate. Where an obligation 
does not stipulate a specific rate of interest, a 
judgment or decree rendered thereon bears the stat¬ 
utory rate.^ 

Judgments for damages. Where a judgment is 
given for damages for a tort or breach of a con¬ 
tract other than to pay money, the legal or stat¬ 
utory rate is recoverable thereon.^ 

Judgments silent as to rate. It has been held 
that, where .a judgment or decree is silent as to the 


§ 40 

rate of interest to be computed thereon, it will 
bear the legal rate but, under a statute providing 
that judgments shall bear the same rate of inter¬ 
est that is stipulated for in the contract on which 
the judgment is rendered, if the judgment shows 
that it was rendered on an obligation bearing a par¬ 
ticular rate, such rate will be computed on the 
judgment, although it is silent as to the rate.^ 

h. Judgments on Contracts Fixiiig Bate 

Despite a contractual stipulation as to the rate of in¬ 
terest, in some jurisdictions the statutory rate is applied 
to a judgment based on the contract; in others, the con¬ 
tract rate is applied. 

In some jurisdictions judgments and decrees are 
held to bear a fixed statutory rate of interest, 
notwithstanding the contracts on which they are 
founded provide for a different rate,*^ except in 
cases in which the statute provides that the inter¬ 
est called for by the contract shall determine the 
rate of the judgment.^ In other jurisdictions, un¬ 
der or apart from express statutory provisions to 
that effect, the rate fixed by the contract, provided 
it is lawful, is allowed on the judgment rendered 
thereon;® and it has been held that this rule ap- 


on interest allowed on judgments 
see supra § 33. 

What law groverns as to rate on judg¬ 
ments see supra § 31. 

“Interest upon a judgment is not 
a matter of contract, but is whol¬ 
ly statutory. A judgment can bear 
interest at such a rate only as the 
law provides.”—Idaho Gold Dredg¬ 
ing Corporation v. Boise Payette 
Dumber Co., 37 P.2d 407. 412, 54 Ida¬ 
ho 765. 

“A judgment is an obligation of 
record, and interest is given, not on 
the principal or contract, but as dam¬ 
ages for delay in performing the ob¬ 
ligation, the measure of which Is the 
F!ia,t\itory rate.”—Indian Refining Co. 
'ylor, 143 N.E. 682. 689, 195 Tnd. 

223. 

^adgmeut is not a contract or ob¬ 
ligation within statute regulating 
rate of interest.—O’Brien v. Young, 
95 N.Y. 428, 47 Am.R. 64—33 C.J. p 
1058 note 91. 

Rate not a maximum 

Statute held to require named rale 
on judgments, and not merely to 
name a maximum rate, so as to per¬ 
mit imposition of a lower rate by the 
court in a particular case.—Kaufman 
V. Kaufman’s Adm’r, 166 S.W.2d 860, 
292 Ky. 351, 144 A.D.R. 866. 

Statute held unconstitutional as 

providing for higher rate of interest 
on judgments against employers un¬ 
der Employers’ Diability Daw than is 
required of other Judgment debtors. 
—Arizona Eastern R. Co. v. Head, 
224 P. 1057, 26 Ariz. 259. 


97. Pla.—Skinner v. Ochiltree, 5 So. 
2d 605, 148 Fla. 705, 140 A.D.R. 410. 

Tex.—Counts v. Dobbs, Civ.App., 235 
S.W. 716. 

98. Tex.—Counts v. Dobbs, supra. 

33 C.J. p 228 note 90. 

99. Ohio.—Merchants Finance Co. v. 
Goldweber, 35 N.E.2d 779, 138 Ohio 
St. 474. 

Small Doans Act did not amend 
judgment statute by implication.— 
Merchants Finance Co. v. Goldweber, 
supra. 

1. Tex.—Carver v. Mayfield Dumber 
Co., 68 S.W. 711, 29 Tex.Civ.App. 
434, 

33 C.J. p 217 note 83. 

2. Tex.—Clark-e v, Gauntt, Civ.App., 
149 S.W.2d 193, reversed on other 
grounds Clark v. Gauntt, 161 S.W. 
2d 270, 138 Tex. 558. 

3. U.S.—Chase Nat. Bank of City of 
New York v. Citizens Gas Co. of 
Indianapolis, C.C.A.Ind., 113 F.2d 
217, reversed on other grounds City 
of Indianapolis v. Chase Nat. Bank 
of City of New York, 62 S.Ct. 15, 
314 U.S. 63, 86 D.Ed. 47, reheaping 
denied 62 S.Ct. 355, 356, 314 U.S. 
714, 86 D.Ed. 669, Chase Nat. Bank 
of City of New York v. Indianapo¬ 
lis Gas Co., 62 S.Ct. 356, 314 U.S. 
714, 86 D.Ed. 669, and Chase Nat. 
Bank of City of New York v. Citi¬ 
zens Gas Co. of Indianapolis, 62 
S.Ct. 356, 314 U.S. 714. 86 D.Ed. 
669. 

I 33 C.J. p 230 note 1. 

I 4 . U.S.—City of Danville v. Chesa¬ 
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peake & O. Ry. Co., D.C.Va., 34 F. 
Supp. 620. 

Fla.—Skinner v. Ochiltree, 5 So.2d 
605, 148 Fla. 705, 140 A.D.R. 410. 
S3 C.J. p 230 note 1. 

Rate of interest awarded as dam¬ 
ages see Damages § 92 b. 

5. Mass.—Boyer v. Bow-les, 64 N.E. 
2d 925, 316 Mass. 90. 

33 C.J. p 230 note 97. 

6. Neb.—Calloway v. Doty, 188 N. 
W. 104, 108 Neb. 319, 

33 C J. p 230 note 99. 

7- Colo.—^Hiller v. Matheny, 256 P. 

10, 81 Colo. 459. 

33 C.J. p 228 note 92. 

Reason for rule 

The cause of action on the contract 
becomes merged in the judgment, 
and the court may grant only such 
interest on that judgment as is cre¬ 
ated by statute as an incident to 
judgments of that type.—Merchants 
Finance Co. v. Goldweber, 35 N.E.2d 
779, 138 Ohio St 474—33 C.J. p 228 
note 92 [a]. 

8. Ohio.—Merchants Finance Co. v. 
Goldweber, supra. 

9. U.S.—Chase Nat. Bank of City 
of New York v. Citizens Gas Co. 
of Indianapolis, C.C.A.Ind., 113 F. 
2d 217, reversed on other grounds 
City of Indianapolis v. Chase Nat. 
Bank of City of New York, 62 S.Ct. 
15, 314 U.S. 63, 86 D.Ed. 47, re¬ 
hearing denied €2 S.Ct. 355, 356, 
314 U.S, 714, 86 D.Ed. 569, Chase 
Nat. Bank of City of New York v. 
Indianapolis Gas Co., 62 S.Ct 356, 
314 U.S. 714, 86 D.Ed. 669, and 
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plies where the rate provided by contract is less 
than the rate fixed by statute,!® or where the rate 
specified in the contract, which was lawful when 
the contract was made, is in excess of the highest 


rate permissible at the time judgment is entered,!! 
and also that parts of a decree may draw different 
rates of interest, if part of the debts therein in¬ 
cluded drew one rate and part another.!^ 


IV. TIME AND COMPITTATIOir 


A. TIME DTJRIKG WHICH INTEREST RUNS IN GENERAL 


§ 41. In General 

a. Time from which interest runs 

b. Time to which interest runs 

a. Time from Which Interest Runs 

In a proper case the time from which Interest runs 
may rest In the sound discretion of the court. In actions 
for damages, interest, as such, is not recoverable until 
after judgment. Judgments have been variously held to 
hear interest from the date of verdict, rendition, or entry. 

The right to interest in equity, as discussed su¬ 
pra § 3, is sometimes governed by equitable con¬ 
siderations, and a court of equity in the exercise 
of sound discretion may fix the time from which 
interest runs.!^ It has been held both in suits in 
■equity!^ and in actions at law!5 that the time from 


which interest runs on an unliquidated claim aris¬ 
ing out of contract rests in the sound discretion of 
the court. 

In an action for damages, interest, as such, can¬ 
not be recovered until after judgment.!^ Xhe time 
during which interest as an element of damages 
runs is discussed in the C.J.S. title Damages § 92 c. 

hidgments. As discussed supra § 21, judgments 
bear interest in most jurisdictions, and in the ab¬ 
sence of a statute fixing the term of interest, as 
discussed infra § 42, or a provision in the judg¬ 
ment fixing the term,!! judgments have been vari¬ 
ously held to bear interest from the date of the 
verdict,!^ or from the rendition!® or entry^o of the 
judgment 


Ohase Nat. Bank of City of New 
Tork V. Citizens Gas Co. of In- 
-dianapolis, 62 S.Ct. 356. 314 tJ.S. 
714, 86 L.Ed. 569—New York Alas¬ 
ka Gold Dredg-ingr Co. v. Walbridge, 
C.C.A.Alaska, 38 F.2d 199—U. S. 
V. Woolen. C.C.A.Tenn., 25 F.2d 673, 
vacated on stipulation 49 S.Ct. 249, 
278 U.S. 665, 73 L.Ed. 571. 

Ariz.—Greer v. Greer, 108 P.2d 398, 
56 Ariz. 394. 

Pa.—Industrial Loan Corp. v. Janik, 
28 Fa.Dist. & Co. 513, 31 Luz.Leg. 
Reg’. 31—United Securities Corp. v. 
Rentz, 16 Fa.Dist, Co„ 580, 79 
Pittsb.Le&.J. 266. 

Contra American Bankers Finance 
Co. V. Majeski, 17 Pa.Dist. & Co. 
668, 22 Del.Co. 433. 

Tex.—City of Blectra v. American La 
France & Foamite Industries, Civ. 
App., 133 S-W.2d 223, error dis¬ 
missed, judgment correct. 

Wash.—Smith v, Deane, 216 P. 6, 
125 Wash. 368. 

33 C.J. p 228 note 89 [h], p 229 note 
93. 

A “cause of action,” whether or 
not technically a contract, is within 
a statute providing that, where a 
contract specifies a rate higher than 
six per cent, but not exceeding ten 
per cent, the judgment thereon shall 
bear the same rate as the contract. 

-—Fenstermaker v. City of San An¬ 
tonio, Tex. Com. App., 290 S.W. 532. 

Where a note Is fox a principal 
sum which includes the Interest, a 
judgment thereon will bear the legal 
rate, notwithstanding the statute 
which provides that judgments shall 
.bear the same rate that the con¬ 


tract bears.—^Ewell v. Daggs, Tex., 
2 S.Ct. 408, 108 U.S. 143, 27 L.Ed. 
682. 

10. W.Ya.—Pickens v. McCoy, 24 
W.Va. 344. 

Under the Texas statute, where the 
rate fixed by the contract is less 
than the statutory rate on judg¬ 
ments, the statutory rate applies.— 
Linz V. Eastland County, Com.App., 
39 SW.2d 599, 77 A.L.R. 1466. 

11. Tex.—^Hagood v. Aikin, 67 Tex. 
511. 

12. Iowa.—Burrows v. Stryker, 47 
Iowa 477. 

13. Ky.—Phillips v. Phillips, 171 S. 
W.2d 458, 294 Ky. 323. 

La.—Tridico v. Merenda, 120 So. 
857, 167 La. 1063. 

Tenn.—Williams v. Frazer, 6 Tenn. 
App. 211. 

14. U.S.—Judson v. Buckley, C.C.A. 
N.Y., 130 F.2d 174, certiorari de¬ 
nied Buckley v. Judson, 63 S.Ct. 
161, 3X7 U.S. 679, 87 L.Ed. 646— 
St. Joseph Loan & Trust Co. v- 
Studebaker Corporation, C.C.A.Ind., 
66 F.2d 161, certiorari denied 54 S. 
Ct. 209, 290 U.S. 699, 78 L.Ed, 601. 
There is no hard and fast rule in 

such cases.—St. Joseph Loan & Thrust 
Co. V. Studebaker Corporation, su¬ 
pra. 

On credits 

In action for an accounting, ofCset- 
ting interest on credits was to be 
calculated from date when payments 
were made to date of decision.—^Van 
Suetendael v. Van Suetendael, 44 
N.Y.S.2d 744. 266 App.Diy, 1018, mod¬ 


ified on other grounds 56 N.E,2d 563, 
293 N.y. 233. 

15. U.S.-^City of High Point v. 
Duke Power Co., C.C.A.N.C., 120 
F.2d 866—Cleveland Wrecking Co. 
V. Struck Const. Co., D.C.Ky., 41 
F.Supp. 70. 

Besale of property 

If plaintiff returning aul omobihi 
to dealer was entitled under agr('(‘- 
ment to portion of sales price when 
resold over amount still due, recov¬ 
ery should bear intoroat from date 
of resale.—Oilbolt Motor Co. v. Hin¬ 
ton, T6X.Civ.App,, 11 S.W.2(1 338. 
le. Tex.—Texas Sc N. O. R. Oo. v. 
Lide, Civ.App., 144 S.W.2d G85, er¬ 
ror dismissed. 

17. Tex.—Sovereign Camp W. O. W. 
V. Truehardt, Civ.App., 248 S.W. 
767. 

18. Judgment nunc pro tunc b('- 
comes effective, as to running of In¬ 
terest, as of date of verdict.—-Ireland 
V. Connecticut Co., 162 A. 614, 112 
Conn. 452. 

Right to interest on verdict see su¬ 
pra § 20. 

19. La.—Harrison v. Louisiana 
Highway Commission, 11 Bo.2(i 
'612, 202 La. '346“—Chatman v, Wrem 
& Turner, 123 So. 483, 11 La.App, 
i224. 

Tex,—"Sovereign Camp, W. O. W., v. 
Truehardt, Civ.App., 248 S.W. 767. 

20 . U.S.—New River Collieries Oo. 
V. U. S., D.C.N.J., 300 F. 333. 

Decree in. ohanoery 
Del.—Missouri-Kanaas Pipe Line Co. 
V, Warrick, 22 A2d 866. 
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b. Time to WMch Interest Etms 

Interest generally is computetl to the tFme when the 
debt is paid or merged in a judgment, and on a judgment 
until the judgment debt is paid. 

Interest generally is computed to the time when 
the debt is paid or merged in a judgment,un¬ 
less, as discussed infra §§ 48-62, by some act of 
the parties or by operation of law the running of 
interest is suspended, or unless the case is taken 
out of the operation of the rule by agreement of 
the parties.22 Interest on a judgment continues to 
run until the judgment debt is paid.^^ When a 
judgment is satisfied by an execution it has been 
held that interest should be computed on the judg¬ 
ment to the day when the levy is completed,^^: but 
there is also authority to the effect that interest 
should be computed only to the day when the levy 
was made and the property taken, and not to the 
time of the subsequent completion of the levy.25 
It has been said that, where the proceeds of prop¬ 
erty, the sale of which is ordered for the payment 
of debts, are insufficient to pay all the creditors*, the 
interest on the various claims should be calculated 
only up to the date of sale.26 


§ 42. Statutory Provisions 

Statutes relating to the time interest runs have been 
held to be mandatory and to invalidate contrary con¬ 
tractual provisions. 

The time during which interest runs may be fixed 
by statute.27 Such statutes have been held to be 
mandatory,28 so as to entitle a litigant to the bene¬ 
fits thereof even though he makes no such de¬ 
mand and the judgment does not so provide, 
and to invalidate contractual provisions in contra¬ 
vention thereof,and to supersede preexisting 
rules of law.S^ However, a statute providing that 
judgments shall bear interest from their date does 
not automatically entitle plaintiff to interest on 
money before it becomes due and payable under 
the terms of the judgment.32 

In accordance with the general rules of statu¬ 
tory construction, such statutes have been held to 
fix the term of interest on any bond, bill, promis¬ 
sory note, or other instrument in writing,open 
accounts,verdicts,and judgments,^^ but not 


21. Hawaii.—Clarke v. Ward, 34 
Hawaii S75. 

Ill.—Sexauer v. Trust Co. of Chica- 
g-o, 40 N.E.2d 103, 313 Ill.App. 352. 
Lia.—Lewis v. Police Jury of Rapides 
Parish, 1 La.App. 441. 

33 C.J, p 238 note 70. 

Bate of verdict 

Plaintiff held entitled to interest 
to date of verdict-—^Webb v. Bran- 
nen, 147 A. 208, 128 Me. 287. 

Bate of referee’s report 

Where court directed referee to 
allow interest on money received by 
defendant, plaintiff was entitled to 
interest to the date of referee’s re¬ 
port.—Pett V. Spiegel, 202 H.Y.S. 
650. 

When judgment is rendered nunc 
pro tunc interest should be calcu¬ 
lated to the time when judgment 
should have been entered.—Clemens 
V. Judson, Minor, Ala., 395, 

Ho period excepted 

When a claim is liquidated and 
should have been paid before action 
brought, and the auditor while al¬ 
lowing interest has computed it 
only to the date of the writ, it is 
proper that for the judgment inter¬ 
est should be made up from the 
date of the writ to judgment and 
not merely from the filing of the au¬ 
ditor’s report.—Jackson v. Brockton, 
64 K.B. 418, 182 Mass. 26, 94 Am. 
S.R. 635. 

22. Iowa.—In re Newcomb, 67 N.W. 
587, 98 Iowa 175. 

33 C.J* p 238 note 72. 

23. UJS.—^Water Co. of Tonopah v. 


Tonopah Extension Mining Co., D. 
C.Nev., 53 F.2d 653—New River 
Collieries Co. v. XT. S., D.C.N.J., 300 
P. 333. 

Ill.—People ex rel. 1111 North La 
Salle Corporation v. City of Chica¬ 
go, 43 N.E.2d $91, 316 Ill.App. 66 
—^Corpus Juris cited in Tracey v. 
Shanley, 36 N.E.2d 753, 756, 311 
Ill.App. 629. 

33 C.J. p 238 note 74. 

24. Mass.—^Buckman v. Lothrop, 9 
Allen 147. 

33 C.J. p 238 note 75. 

25. Me.—Brown v. Lunt, 37 Me. 423. 

33 C.J. p 238 note 76. 

26. Md.—Strike v. McDonald, 2 
Harr. & G. 191. 

27. Idaho.—Hendrix v. Gold Ridge 
Mines, 54 P.2d 254, 56 Idaho 326. 

Pa.—In re Guardian Bank & Trust 
Co., 199 A. 171, 330 Pa. 411—In re 
Prick's Estate, 121 A. 35, 277 Pa. 
242, reversed on other grounds 
Frick V. Commonwealth of Penn¬ 
sylvania, 45 S.Ct. 603, 268 U.S. 
473, 69 L.Ed. 1058—Conn v. Com¬ 
monwealth, 28 Pa.Dist. & Co. 611. 

Statute held not retroactive 

La.—^Hunter v. Laurent, 104 So. 747, 
168 La. 874—Tortorice v. Yazoo & 
M. V. R. Co., 76 So. 620, 142 La. 
230. 

28. La.—^Le Blanc v. New Amster¬ 
dam Casualty Co., 13 So.2d 245, 202 
La. 867. 

29. La.—^Le Blanc v. New Amster¬ 
dam Casualty Co., 13 So.2d 245, 202 
La. 867. 


30. La.—Le Blanc v. New Amster¬ 
dam Casualty Co., supra. 

31. U.S.—U. S. V. Standard Oil Co. 
of California, D.C.Cal., 21 F.Supp. 
645, affirmed Standard Oil Co. of 
California v. U. S., 107 P.2d 402, 
certiorari denied 60 S.Ct. 469, 309 
U.S. 654, 84 L.Ed. 1003, rehearing 
denied 60 S.Ct. 708, 309 U.S. 697, 
84 L.Ed. 1036, certiorari denied U. 
S. V. Standard Oil Co. of Califor¬ 
nia, 60 S.Ct. 715, 309 U.S. 673, 84 
L.Ed. 1019. 

32. Ky.—Parmer v. Stubblefield, 180 
S.W.2d 405, 297 Ky. 512. 

33. Ill.—Smith V. Gray, 147 N.E. 
459, 316 Ill. 488. 

Written contracts 

Tex.—‘City of Ranger v. Hagaman, 
Civ.App., 4 S.W.2d 697. 

34. Idaho.—^Hendrix v. Gold Pwidge 
Mines, 64 P.2d 254, 56 Idaho 326. 

Miss.—Collins v. Carter, 125 So. 89, 
155 Miss. 600. 

35. Pa.—In re Sandt's Estate, Orph., 
29 North.Co. 137. 

36. Ohio.—Cleveland Ry. Co. v. Wil¬ 
liams, 155 N.E. 133, 115 Ohio St. 
584. 

What law governs 

In action in state court to enforce 
a claim under federal statute it is 
not erroneous to apply state statute 
governing the running of interest 
on judgments.—Leitch v. Chesapeake 
& O. Ry. Co., 125 S.E. 370, 97 W. 
Va. 498. 

! Bate of judicial demand 
La.—^Le Blanc v. New Amsterdam 


53 



INTEBEST 


47 C.J.S. 


§ 43 

to apply to claims or obligations outside their in¬ 
tended scope.®'^ 

§ 43. Contracts and Stipulations 

Express contractual provisions fixing the term of In¬ 
terest are generally controlling. The term of interest may 
be fixed by an implied contract. 

The power to make contracts for the payment of 
interest includes the power to fix the term of in¬ 
terest, and when the contract expressly provides 
that interest shall run from a certain date,^S or to a 
certain date,^^ such provision will control, provid¬ 
ed, as discussed supra § 42, it is not in contraven¬ 
tion of statutory provisions. However, the judg¬ 
ment in an action on an obligation has been held 
to bear interest, although rendered before the date 
at which, according to the terms of the obligation, 
interest was to begin to run.^f^ 

Where days of grace are allowed by law for the 
payment of an obligation, such days of grace are 
disregarded in the calculation of interest, if the 


obligation provides for the payment of the princi¬ 
pal on a day certain with interest after maturity.^^ 

Implied contracts, A contract fixing the partic¬ 
ular time from which^^ or to whicli"^^ interest is 
to run may be implied from the terms of the agree¬ 
ment of the parties or otherwise; and when so 
established the contract will be as effective as 
though it were in express terms. 

§ 44. Creation or Accrual of Indebtedness 

In the absence of an agreement otherwise providing, 
interest on a contract to pay money at a fixed time with 
interest runs from the date of the contract, and, where 
money or property is wrongfully obtained or held, inter¬ 
est begins to run from the time of taking or wrongful 
withholding. 

Where there is a contract to pay money at a 
stipulated time with interest, but the contract does 
not either expressly or impliedly fix the time from 
which such interest is to run, interest is to be com¬ 
puted from the date of the contract rather than 
from the maturity thereof,but it has been held 


Casualty Co., 13 So.2d 245, 202 
La. 857—Harrison v. Louisiana 
Hi|:hway Commission, 11 So.2d 612, 
202 La. 345—Lively v. State, App., 
15 So.2d 617—Guercio v. State. 
App., 15 So.2d 170, 

Date of verdict 

Ind.—Hemstock v. Wood, 44 N,E.2d 
1016, 118 Ind.App. 112. 

Md.—Hodgson v. Phippin, 150 A. 118, 
159 Md. 97. 

W.Va.—Leitch v. Chesapeake & O. 
Ry. Co., 125 S.E. 370, 97 W.Va. 
498. 

Date of judgment 

Ga.—Lang v. South Georgia Inv. Co., 
144 S.E. 149, 38 Ga.App. 430. 

Ill.—Tracey v. Shanley, 36 N.B.2d 
753, 311 I11.APP. 529. 

Ohio.—Cleveland Ry. Co. v. Williams, 
155 N-.E. 133, 115 Ohio St. 584. 
Tex.—Jacobe v. Goings, Civ.App., 3 
S.W.2d 535, error dismissed— 
Weatherford, M. W. N. W. Ry. 
Co. V. King, Civ.App., 280 S.W. 235. 

Date of entry 

(1) Under statute, judgment bears 
interest from date of entry, and not 
before 

XJ.S.—^Water Co. of Tonopah v. Tono- 
pah Extension Mining Co., D.C. 
Nev., 53 F.2d 653. 

Mich.—Motyka v. Detroit, G. H. & M. 
Ry. Co., 244 N.W. 897, 260 Mich. 
396. 

N.Y.—^Van Bel Co. v. Board of Edu¬ 
cation of Union Free School Dist. 
No. 5, Town of Islip, Suffolk Coun¬ 
ty, 270 N.Y.S. 169, 241 App.Div. 
734, affirmed Van Bel Co. v. Sie- 
vers, 193 N.E. 430, 265 N.Y. 654-— 
In re 408 East 18th Street, Bor¬ 
ough of Manhattan Guarantee No. 


211,062, 47 N.Y.S.2d 797, 183 Misc. 
145. 

(2) The statute refers to entry of 
judgment which becomes final and 
not to date of affirmance.—Jones v. 
O'Donnell, 290 N.W. 375, 292 Mich. 
189. 

(3) Docketing is not essential to 
start interest running.—In re 
Dodge’s Will, 47 N.Y.S.2d 30. 

(4) Statute held to include decree 
of surrogate's court.—In re Borden’s 
Will, 60 N.Y.S.2d 715, 182 Misc. 501 
—In re Baker's Estate, 298 N.Y.S. 
538, 161 Misc. 662—In re Dodge’s 
Will, supra. 

(5) Interest was to be computed 
on costs from date of entry of judg¬ 
ment, although costs were ascertain¬ 
ed and taxed at a later date.—Jones 
V. O’Donnell, supra. 

“Due,” in statute authorizing al¬ 
lowance of interest on all money 
"due” on any judgment or order of 
any court from the date it was ren¬ 
dered, means the time for payment.— 
Kennard v. Wiggins, 183 S.W.2d 870, 
353 Mo. 681. 

37. Cal.—^Arocena v. Sawyer, 213 P. 
523, 60 Cal.App. 681. 

La.—Friede v. Myles Salt Co., App., 
177 So. 105. 

S.D.—Aril V. Langley, 236 N.W. 363, 
58 SD. 360. 

Tex.—Gulf Pipe Line Co. v. Nearen, 
Com.App., 138 S.W.2d 1065, 135 

Tex. 50, followed in 138 S.W.2d 
1069, 135 Tex. 49. 

38. La.—Ferguson v. Llano Del Rio 
Co., 6 La.App. 584. 

Pa.—In re Guardian Bank & Trust 
Co., 199 A. 171, 330 Pa. 411—In re 
Frick's Estate, 121 A, 36, 277 Pa. 

54 


242, reversed on other grounds 
Frick V. Commonwealth of Penn¬ 
sylvania, 45 S.Ct. 603, 268 U.S. 473, 
69 L.Ed. 1058. 

Tex.—Parsons v. Parsons, Com.App.., 
284 S.W. 933. 

33 C.J. p 231 note 9. 

39. Pa.—In re Guardian Bank 
Trust Co., 199 A. 171, 330 Pa. 411. 

33 C.J. p 238 note 73. 

40. Ala.—Billingsley v. Billingsley^ 
24 Ala. 618. 

33 C.J. p 231 note 10. 

Interest on judgments on obligations 
not bearing interest sec supra S 
21 . 

41. La.—^Weems v. Ventress, 14 La. 
Ann. 267. 

S3 C.J. p 232 note 11. 

42. Tex.—Parsons v. Parsons, Com. 
App,, 284 S.W. 933—Gulf Pipe Lino 
Co. V. Mann, Clv.App., Ill S.W.2d 
335, reversed on of her grounds 138 
S.W.2d 1069, 135 Tex. 49, and Gulf 
Ihpe Line Co. v. Nearen, 138 S, 
W.2d 1065, 135 Tex. 50, 

33 C.J. p 232 note 12. 

Contract to pay interest, but silent 
as to time, see infra § 44. 

Interest from maturity of prlnclpali 
see infra § 46. 

43. Iowa.—In re Newcomb, 67 N.W., 
687, 98 Iowa 176. 

83 C.J. p 238 note 78. 

44. Del.—Jacobs v. Murray, 113 A. 
803, 1 W.W.Ilarr. 209. 

K.J. — Knight V. Barnwell, 180 A. 736, 
3 N.J.Misc. 1128. 

Ohio. —Carr v. Doan Savings Loan 
Co., 147 N.E. 641, 112 Ohio BL 
219, 40 A.L.R. 819. 

33 C.J. p 232 note 14. 

Where time for payment not stipu¬ 
lated see infra 8 46. 
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that interest on a debt or money demand does not 
begin to run from the time of the creation or ac¬ 
crual of the indebtedness^^ 

While it has been held that interest on money 
received under a judgment later reversed runs from 
the date it was received,^^ it has also been held, 
where money is received in good faith^ that interest 
-does not begin to run unless and until the failure 
to return it constitutes culpable nonfeasance.^'^ If 
money is wrongfully obtained or held, however, in¬ 
terest begins to run on the demand from the time 
of taking or wrongful withholding.^S So, where 
property is obtained under such circumstances as 
to amount to a conversion, and the owner elects to 
waive the tort and sue on an implied contract, it 


has been generally held that interest runs from the 
time of taking,although it has also been held 
that interest does not begin to run in such case 
until the time of election.^O 

§ 45. Maturity of Principal 

As a genera! rule, In the absence of an agreement to 
the contrary, interest on a debt or money demand begins 
to run from the time the obligation reaches maturity, or 
becomes due alnd payable, and not before. 

As a general rule, sometimes by virtue of stat¬ 
ute, in the absence of an agreement to the con¬ 
trary, interest on a debt or money demand begins 
to run from the time the obligation reaches ma¬ 
turity, or becomes due and payable^^ if the time 


Contract payable in installments 
Where there is a contract to pay 
a sum of money in installments, pay¬ 
ments to begrin at a future date with 
interest, and no definite date is fixed 
as the time from which interest com¬ 
mences to run, interest begins to run 
from the making of the contract, and 
not merely from the maturity of the 
several installments.—Graham v. 

Burgiss, 59 S.E. 29, 78 S.C. 404— 
33 C.J. p 232 note 15. 

45. N.T.—Coffee v. Burton, 37 N.T. 

S.2d 178, 264 AppDiv. 979. 
Necessity for demand see infra § 46. 

“The law neither imposes nor im¬ 
plies an obligation to pay interest 
from the moment of the creation of 
a debt, or of a deposit.”—Ratner v. 
Hill, 170 N.E. 69, 71, 270 Mass. 249. 
Uefault necessary 

In absence of a contract concern¬ 
ing it, interest does not begin to 
run until defendant is shown to be in 
default.—Town of Panton v. Noonan, 
•22 A.2d 174, 112 Vt. 138. 

Tentative contract 

Party rescinding contract held not 
•entitled to interest on payment made 
under earlier tentative contract.— 
Reynolds v. Hall, 23-8 P. 572, 135 
Wash. 605. 

40. La.—Smith v. Phillips, 143 So. 
47, 175 La. 198. 

47. N.Y.—In re Strandburg’s Estate, 
247 N.Y.S. 194, 138 Misc. 732, mod¬ 
ified on other grounds 248 N.Y.S. 
164, 138 Misc. 859. 

48. Colo.—Bankers Trust Co. v. In¬ 
ternational Trust Co., 113 P.2d 656, 
108 Colo. 15. 

Mich.—In re Baldwin's Estate, 18 N. 
W.2d 827. 

Right to Interest on money or prop¬ 
erty wrongfully obtained, held, or 
used see supra § 13. 

Xiiq.tiidated demand 

Amount of unearned payment made 
under coercion being liquidated, in¬ 
terest was recoverable from date of 
'.payment.—Jung v. Gwin, 147 So. 47, 
17.6 La. 962. 


49. U.S.—Wolfe V. Shell Petroleum 
Corporation, C.C.A.OkL, 83 P.2d 
438, certiorari denied 57 S-Ct. 19, 
299 U.S. 553, 81 L.Ed. 407—Felder 
V. Reeth, C.C.A.Alaska, 34 F.2d 744, 
97 A.L.R. 244. 

Colo.—Bankers Trust Co. v. Interna¬ 
tional Trust Co., 113 P.2d 656, 108 
Colo. 15. 

Ga.—^Newton Mfg. Co. v. White, 53 
Ga. 395. 

Okl.—Blackwell Oil & Gas Co. v. Mid- 
Continent Petroleum Corporation, 
79 P.2d 227, 182 Okl. 588. 

50. Mo.—Dougherty v. Chapman, 29 
Mo.App. 233. 

51. U.S—Wolfe V. Shell Petroleum 
Corporation, C,C.A.Okl., 83 F.2d 
438, certiorari denied 57 S.Ct. 19, 
299 U.S. 553, 81 L.Ed. 407—Wolfe 
V. Texas Co., C.C.A.Okl., 83 F.2d 
425, certiorari denied 57 S.Ct. 15, 
299 U.S. 553, 81 L.Ed. 407—Hay¬ 
wood V. Maschke, D.C.Pa., 31 F. 
Supp. 664. 

Ala.—Estes Lumber Co. v. Investors' 
Syndicate, 137 So. 31, 223 Ala. 

408—Navco Hardwood Co. v. Mo¬ 
bile & Gulf Nav, Co., 106 So. 862, 
214 Ala. 176—Scott v. Thomas, 100 
So. 778, 211 Ala. 420. 

Cal.—Safeway Stores v. King Lum¬ 
ber Co., 113 P.2d 483, 45 Cal.App. 
2d 17. 

Conn.—^Woodward v. City of New 
Haven, 140 A. 814, 107 Conn. 439. 

Del.—Jacobs v. Murray, 113 A. 803, 
1 W.W.Harr. 209. 

Ill.—Smith V. Gray, 147 N.E. 459, 
316 Ill. 488—Lowenstern Bros, v. 
Marks Credit Clothing, 48 N.B.2d 
729, 319 Ill.App. 71—Sexauer v. 

Trust Co. of Chicago, 40 N.E.2d 
103. 313 IlLApp. 352. 

Iowa.—Benson v. Sawyer, 249 N.W. 
424, 216 Iowa 841. 

Ky.—McWilliams v. Northwestern 
Mut. Life Ins. Co., 147 S.W.2d 79, 
285 Ky. 192—Corpus Juris cited in 
Carrs Fork Coal Co. v. Johnson 
Drug Co., 60 S.W.2d 952, 964, 249 
Ky. 371—^Murrell's Ex’r v. Bohan¬ 
non, 16 S.W.2d 455, 228 Ky. 13— 
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National Surety Co. v. Daviess 
County Planing Mill Co., 281 S.W. 
791, 213 Ky. 670. 

La.—Lotz V. Hurwitz, 141 So. 83, 174 
La. 638—^Hussmann v. Westfeldt 
Bros., 120 So. 623, 167 La. 995— 
Friede v. Myles Salt Co., App., 177 
So. 105—^W. W. Page & Son v. 
Russell, 7 La.App. 129—Succession 
of Kerry v. Freed Realty Co., 6 
La.App. 437—Lewis yp Police Jury 
of Rapides Parish, 1 La.App. 441. 

Me.—^Webb v. Brannen, 147 A. 208, 
128 Me. 287. 

Mass.—Ratner v. Hill, 170 N.E. 69, 
270 Mass. 249. 

Mich.—Siewek v. F. Joseph Lamb 
Co., 241 N.W. 807, 257 Mich. 670. 

N.J.—Grennon v. Kramer. 162 A. 758, 
111 N.J.Eq. 337—Knight v. Barn¬ 
well, 130 A. 736, 3 N.J.Misc. 1128. 

N.Y.—Chambers v. State, 218 N.Y.S. 
375, 128 Misc. 227, modified on oth¬ 
er grounds 222 N.Y.S. 783, 220 App. 
Div. 797, affirmed 159 N.E. 671, 246 
N.Y. 608—Katz v. Nichols, 48 N.Y. 
S.2d 640—Gray v. Prudential Ins. 
Co. of America, 46 N.Y.S.2d 850, 
reversed on other grounds 48 N.Y. 
S.2d 82, 267 App.Div. 688, motion 
denied 48 N.Y.S.2d 800, 267 App. 
Div. 983, appeal granted 48 N.Y.S, 
2d 802, 267 App.Div. 755. 

N.C.—Security Nat. Bank v. Travel¬ 
ers Ins. Co., 182 S.E. 702, 209 N, 
C. 17—Thomas v. Piedmont Realty 
& Development Co., 143 S.E. 144, 
195 N.C. 591. 

Okl.—^Corpus Juris cited iu Cummins 
V. Houghton, 29 P.2d 71, 73, 167 
Okl. 278—Corpus Juris quoted iu 
Badger v. Dukes, 272 P. 414, 417, 
134 Okl. 25. 

Pa.—In re Guardian Bank & Trust 
Co.. 199 A. 171, 330 Pa. 411—In re 
Crawford’s Estate, 169 A. 438, 313 
Pa. 127—In re Frick’s Estate, 121 
A. 35, 277 Pa. 242, reversed on oth¬ 
er grounds Frick v. Commonwealth 
of Pennsylvania, 46 S.Ct. 603, 268 
U.S. 473, 69 L.Bd. 1058. 

Tex.—Gulf Pipe Line Co. v. Nearen, 
138 S.W.2d 1065, 135 Tex. 60, fol- 
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of maturity is certain or ascertainable, and not 
before.^2 The rule applies even though the con¬ 
tract expressly provides that the debt is not to 
bear interest,but it is not an inflexible rule of 
law, and a later date may be fixed based on eq¬ 
uitable considerations.^^ It has been held that, 

where the payment of interest is conditioned on 
default in payment of the principal at maturity, 
without any stipulation as to the date from which 
the interest is to run, interest is to be computed 
only from maturity and default, and not from the 


date of the contract,although there is also con¬ 
trary authority.®”^ 

Money paid at another's request. Where money 
is paid at the request, and for the use, of another, 
it is proper to compute interest on the sum so paid 
from the date of its disbursement, as on an implied 
contract to pay interest from such date.®'^ 

Certainty of amount. According to some au¬ 
thorities, interest runs from the maturity of the 
principal only if the sum is certain or can be made 
certain by calculation,®9 while other authorities 


lowed in 138 S.W.2d 1069, 135 Tex. 
4’9—^American Surety Co. of New 
York V. Shaw, Com.App., 69 S.W. 
2d 47—Parsons v. Parsons, Com. 
App., 284 S.W. 933—Hurley v. 
Hirsch, Civ.App., 66 S.W.2d 387, 
error dismissed—^American Const. 
Co. V. Lassig’, Civ.App., 20 S.W.2d 
797, reversed on other grounds 
Southern Surety Co. v. American 
Const. Co., Com.App., 36 S.W. 2d 
212—City of Ranger v. Hagaman, 
Civ.App., 4 S.W.2d 597. 

Vt.—Tyrrell v. Prudential Ins. Co. of 
America, 192 A. 184, 109 Vt 6, 115 
A.L.R. 392. 

Va.—^Parsons v. Parsons, 189 S.E. 
448, 167 Va, 374—Hitt v. Small¬ 
wood, 133 S.E. 503, 147 Va. 778. 
W.Va,—Jones v. Shipley, 7 S.E.2d 
346, 122 W.Va, 65. 

33 C.J. p 230 notes 2, 3. 

Contracts and stipulations as to pay¬ 
ment of interest see supra § 43. 
■Where there has Tbeen a vexatious 
delay in payment of an amount due, 
interest may be charged from date 
when amount in question became 
due.—^W. Q. O’Neall Co. v. O’Neall, 25 
N.B.2d 656, 108 Ind.App. 116. 

Xn suit for accouutiug in equity, 
plaintifCs were held entitled to in¬ 
terest on amounts found due from 
time they should have been paid.— 
Nick V. Craig, 148 A. 709, 298 Pa, 
411. 

52. Cal.—^Union Sugar Co. v. Hollis¬ 
ter Estate Co., 47 P.2d 273, 3 Cal. 
2d 740—Indemnity Ins. Co. of 
North America v. Watson, 16 P.2d 
760, 128 Cal. App. 10—Imperial 

County V. Adams, 3 P.2d 953, 117 
Cal App. 220. 

Ky.—Helton v. Hoskins, 128 S.W.2d 
732, 278 Ky. 352—Bassett v. 

Paine’s Adm’r, 95 S.W.2d 8, 264 
Ky. 495. 

Pa.—J. Purdy Cope Hotels Co. v. Fi- 
delity-Phenix Fire Ins. Co., 191 
A. 636, 126 Pa.Super. 260. 

S.O.—Columbia Lumber & Mfg. Co. 
V. Globe Indemnity Co., 164 S.E. 
916, 166 S.C. 408. 

W.Va.—Jones v. Shipley, 7 S.E.2d 
346, 122 W.Va, 65. 

Wis. — ^Vogt V. Calvary Lutheran Uni¬ 
versity Missionary Soc., 251 N.W. 
239, 213 Wis. S80, 


Debt payable on happening of named 
event 

(1) Generally, where a debt is pay¬ 
able on the happening of a desig¬ 
nated event, interest runs from the 
occurrence of the event.—^In re 
O’Brien’s Estate, 158 A. 319, 103 
Pa. Super. 160. 

(2) Debtor promising to pay debt 
on sale of property was not in de¬ 
fault until sale occurred, but death 
of debtor was equivalent to sale.— 
In re O’Brien’s Estate, supra. 

(3) Obligee on bond guaranteeing 
he would realize certain sum from 
foreclosure sale, was held entitled 
to interest from date of sale.— 
Brandt v. Tartar, 145 A- 225, 7 N.J. 
Misc. 229. 

Date of inaccurate accounting 
Where agents rendered incomplete 
and inaccurate accounting to princi¬ 
pal after demands by principal, in 
subsequent suit for accounting in¬ 
terest was allowable from dale of 
inaccurate accounting.—^A. Doykos & 
T. Pappas, Inc., v. Leventhal, 19i5 N. 
E. :348, 290 Mass. 376. 

Promise to pay when able 
Where defendant promised to pay 
indebtedness when he was able, 
plaintiff, if he could establish de¬ 
fendant’s ability to pay, could re¬ 
cover interest from the date that 
indebtedness was due.—^Bppler v. 
Van Vleck, 16 N.Y.S.2d 809. 

Burden on creditor 

A creditor seeking to recover in¬ 
terest must show when, the debtor’s 
liability became fixed so as to estab¬ 
lish the time from which the inter¬ 
est is to be computed.—^Hall v. Vir¬ 
ginia, 91 Ill. 535. 

53. Ala.—^Patterson v. Camp, 96 So. 
605, 209 Ala. 614. 

Cal.—Upton V. Gould, 149 P.2d 731. 
64 Cal.App. 2d 814—Safeway Stores 
V. King Lumber Co., 113 P.2d 483, 
45 Cal.App.2d 17. 

Ky.—FyfCe v. Skaggs, 64 S.W.2d 369, 
246 Ky. 6. 

Pa.—In re Crawford’s Estate, 169 A. 
438, 313 Pa. 127—In re Milinger's 
Estate, 173 A, 432, 114 Pa.Super. 
209. 

Tex.—Parsons v. Parsons, Com.App., 
284 S.W. 933. 
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W.Va.—Holt V. Holt, 123 S.E. 53, 96 
W.Va. 337. 

54. La.—^Wisdom v. Latex Iron & 
Steel Works, 127 So. 101, 13 La. 
App. 657. 

N.J.—Grennon v. Kramer, 162 A. 758, 
111 N.J.Eq. 337. 

55. Va.—Hitt v. Smallwood, 133 S. 
E. 503, 147 Va. 778. 

56. Ind.—Billingsly v. Gaboon, 7 
Ind. 184—^Wernwag v, Mothers- 
head, 3 Blackf. 401. 

57. Iowa.—^Horn v. Nash, 1 Iowa 
204, 63 Am.D. 437. 

58. Wis.—Phelan v. Fitzpatrick, 54 
N.W. 614, 84 Wis. 240. 

33 C.J. p 232 note 13. 

59. Cal.—Union Sugar Co. v. Hol¬ 
lister Estate Co., 47 P,2d 273, 3 Cal. 
2d 740—Perry v. Magneson, 279 
P. 650, 207 Cal. 617—Indemnity 
Ins. Co. of North America v. Wat¬ 
son, 16 P.2d 760, 128 Cal.App. 10— 
Minton v. Mitchell, 266 P. 271, 89 
Cal.App. 361—Yule v. Miller, 262 
P. 733, 80 CaLApp. 609. 

N.Y.—Croker v. New York Trust Co.,. 
205 N.Y.S. 761, 123 Misc. 460, af¬ 
firmed 216 N.Y.S. 833, 216 App.Div. 
832, reversed on other grounds 
156 N.E. 81, 245 N.Y. 17. 

Okl.—^Abraham v. Stewart Bros. 
Cotton Co., 24 P.2d 992, 166 Okl. 
73. 

Right to interest on liquidated and' 
unliquidated demands generally see 
supra § 19. 

Liquidated claims bear interest 
from the time they are due. 

Ariz.—^Atlantic Commission Co. v. 
Noe, 53 P.2d 1088, 47 Arlz. 123— 
Palmcroft Dev. Co. v. City of Phte- 
nix, 61 P.2d 921, 46 Ariz. 400. 

Ga.—Carmichael Tile Co. v. National 
Surety Co., 144 S.E. 250, 160 Ga. 
709— U. S. Fidelity & Guaranty Co. 
V. Koehler, 137 S.E. 86, 36 Ga.App. 
896 —Hobbs v. Citizens’ Bank of 
Wrens, 124 S.E, 72, 82 Ga.App. 522. 
33 C.J. p 210 note 98- 
Xn action on account, interest was 
properly allowed from date of last 
item of such account,—^A. W, Hart¬ 
man Shoe Co. V. Hanson, 238 P* 17,. 
136 Wash. 612. 
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hold, some by virtue of statutes, that interest be¬ 
gins to run on both liquidated and unliquidated 
claims from the time of maturity. 

§ 46. Demand for Payment of Principal 

a. In general 

b. Form and sufficiency 

c. When demand unnecessary 

a. In G-eneral 

In the absence of a special agreement as to interest, 
or as to the time the debt is to be paid, interest runs 
from the time the principal ia demanded, and, as a gen¬ 
eral rule, not before. 

In the absence of a special agreement as to in¬ 


terest, or as to the time the debt is to be paid, in¬ 
terest will be allowed on a debt from the time the 
principal is demanded,if the amount thereof is 
definite and certain or capable of being made cer¬ 
tain by calculation,®2 and, as a general rule, not 
before.®3 However, there is authority for the 
proposition that, where a contract for the payment 
of money fixes no time for its payment, the amount 
is payable immediately and interest runs from the 
date of the contract.®^ 

Debts payable on demand. Interest on a debt 
payable on demand runs from the time of de¬ 
mand,®® and not before.®® On the other hand, it 
has been held in some jurisdictions that an obliga- 


Amount due held capable of compu¬ 
tation 

Minn.—Knutson v. Lasher, 18 N.W. 
2d 688. 

S.C.—Columbia Lumber & Mfg. Co. 
V. Globe Indemnity Co„ 164 S.E. 
916, 166 S.C. 408. 

60. La.—Pease v. Gattl, 18 So. 2d 
511, 205 La. ^49. 

A claim for services is due on 
completion of the service, in the ab¬ 
sence of any stipulation or custom to 
the contrary.—Grosz v. Baton Rouge 
Realty Co., La,App., 17 So.2d 62— 
Friede v. Myles Salt Co., La.App., 
177 So. 105. 

Amount not certain or fixed 

Where money is due at a fixed 
time, interest starts from that date, 
even though the amount is not cer¬ 
tain or fixed.—Helton v. Hoskins, 128 
S-W.2d 732, 278 Ky. 352. 

Quantum meruit 

“Interest is proper in either case 
[quantum meruit or express con¬ 
tract] from the time when the com¬ 
pensation became due and payable.” 
—Burke v, Claughton, 12 App.D.C. 
182, 192. 

Xn Oregon 

(1) It has been held that plain¬ 
tiff may recover interest on recov¬ 
ery for reasonable value of serv¬ 
ices rendered from date they were 
rendered.—Hill v. Wilson, 261 P. 
422, 123 Or. 193. 

(2) On the other hand, inclusion of 
interest from date of last payment 
in judgment on quantum meruit has 
been held erroneous.—Richardson v. 
Investment Co., 264 P. 458, 124 Or. 
669, costs disallowed 266 P. 1117, 124 
Or. 569. 

61. XJ.S.—Butte, A. & P. Ry. Co. 
V. U. S., aC.A.Mont., 61 P.2d 687, 
reversed on other grounds 54 S.Ct. 
108, 290 U.a 127, 78 L.Bd. 222 . 

Cal.—Zeigler v. Rosenburg, 44 P.2d 
434, 6 CaLApp.2d 396. 

Ky,—Bullock v. Young, 67 S.W.2d 
941, 252 Ky. 640. 

Ijo.—S erio v. Calhoun, 138 So. 166, 18 
La.App. 635. 


Mo.—^Hart v. John W. Rowan Plas¬ 
tering Co., App., 88 S.W.2d 264. 
N.Y.—A. M. Hazell, Inc., v. City of 
Long Beach, 177 N.E. 420, 257 N. 

T. 201. 

Tex.—Texas & N. O. R. Co. v. Page, 
Civ.App., 149 S.W.2d 660. 

62. Mo.—McCahon v. Quick Service 
Laundry Co., App., 263 S.W. 238. 

Mont.—Clifton, Applegate & Toole v. 
Big Lake Brain Bist. No. 1, Still¬ 
water County, 267 P. 207, 82 Mont 
312. 

N.Y.—^Hurdman v. Birckhead, 37 N.Y. 

S.2d 154. ' 

R.I.—Joslin V. Rhodes, 122 A. 779, 45 
R.I. 371. 

Sufficiency of excessive demand see 
infra § 46 b. 

Benial in good faith of right to 
recover held not to preclude allow¬ 
ance of interest where amount de¬ 
manded was definite and certain.— 
Gellert v. Bank of California, Na¬ 
tional Ass*n. 214 P. 377, 107 Or. 162. 
Recovery of fuU amount of unli<lui- 
dated claim 

Recovery of full amount of claim 
on quantum meruit bears interest 
from date of demand; the same rule 
applies to recovery on common 
counts.—F. M. Gabler, Inc., v. Evans 
Laboratories, 223 N.Y.S. 408, 129 

Misc. 911. 

63. U.S.—La Parr v. City of Rock¬ 
ford, C.C.A.I11., 100 F.2d 564, cer¬ 
tiorari denied City of Rockford v. 
La Parr, 69 S.Ct 821, 307 U.S. 624, 
83 L.Ed. 1502 and La Parr v. City 
of Rockford, 59 S.Ct 827, 307 U.S. 
624, 83 L.Ed. 1502—Mellon Nat 
Bank v. Citizens Bank & Trust Co. 
of Camden, C.C.A.Ark., 88 F.2d 128. 
certiorari denied Citizens Bank & 
Trust Co. V. Mellon Nat. Bank, 
58 S.Ct 21, 302 U.S. 702, 82 L. 
Ed. 642—^In re Craig, Reed & 
Emerson, B.C.Mass., 46 F.2d 811, 
reversed on other grounds, C.C. 
A., Plymouth County Trust Co. 
V. MacDonald, 63 F.2d 827, reversed 
on other grounds 62 S.Ct, 606, 286 

U. S. 263, 76 L.Ed. 1093, conformed 


to, C,C.A., Plymouth County Trust 
Co. V. MacDonald, 60 P.2d 94. 

Ill.—Corpus Juris cited in Scharf v. 
Solomon, 17 N.E.2d 240, 244, 297 
Ill.App, 155. 

Ky.—Thornton v. Black, 173 S.W.2d 
819, 295 Ky. 72. 

Mass.—Bacon v. Bacon, 165 N.E. 485, 
266 Mass. 462. 

Miss.—Yazoo State Bank v. Kim¬ 
brough, 127 So. 265, 157 Miss. 149. 

Mo.—McClellan v. City of St Louis, 
App., 170 S.W.2d 131—J. A. Fay & 
Egan Co. v. Brown Machinery Co., 
App., 14 S.W.2d 491. 

N.Y.—Haimes v. Schonwit, 52 N.Y.S, 
2d 272, 268 App.Div. 652, reargu¬ 
ment denied 53 N.T.S.2d 470, 269 
App.Div. 667, affirmed 64 N.E.2d 
283, 295 N.Y. 577—Coffiee v. Burton, 
37 N.Y.S.2d 178, 264 App.Div. 979— 
American Dist. Telegraph Co. v. 
City of New York, 211 N.Y.S. 262, 
213 App.Div. 578, affirmed 154 N.E. 
607, 243 N.Y. 565. 

Tex.—Lipsitz v. First Nat Bank, 
Com.App., 296 S.W. 490—^New Am¬ 
sterdam Casualty Co. v. First Nat. 
Bank, Civ.App., 134 S.W.2d 470, 
error dismissed, judgment correct. 

Vt,—Town of Panton v. Noonan, 22 
A.2d 174, 112 Vt 138. 

33 C.J. p 233 note 26. 

64. Ky.—Murrell's Ex'r v. Bohan¬ 
non, 16 S.W.2d 455, 228 Ky. 13. 

Tenn.—^Williams v. Frazer, 6 Tenn. 
App. 211. 

65. Ky.—Carrs Fork Coal Co. v. 
Johnson Drug Co., 60 S.W.2d 952, 
249 Ky. 371. 

Pa.—Trustees of University of 
Pennsylvania v. Cadwalader, 121 A. 
314, 277 Pa. 512. 

66. U.S.—Corpus Juris quoted in 
Clark V. Gibbs, C.C.A.Pla., 69 F.2d 
364, 366. 

Pa.—Corpus Juris quoted ia Ayoob 
V. William Penn Trust Co., 1 A. 2d 
680, 681, 132 PaSuper. 496. 

33 C.J. p 234 note 30. 
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tion to pay money on demand is payable immedi¬ 
ately, and that interest is recoverable from its 
date.^*^ 

Money received and held through mistake. Al¬ 
though there is contrary authority,®^ the general 
rule is that, where money is paid and received 
through mutual mistake of fact without fraud or 
misconduct on the part of him to whom the money 
was paid, interest does not begin to run until the 
mistake has been discovered and demand for re¬ 
payment made.^^ Where, through a mutual mis¬ 
take of the parties, less than is really due is paid 
in a settlement of accounts, interest on the balance 
remaining unpaid is not recoverable until the error 
is discovered and a demand is made7^ 

Coupons or installments of interest, according to 
some authorities, bear interest from the time of 
a demand made after their maturity,and not be¬ 
fore there is also authority to the effect 

that they bear interest from the date they become 
due and payable without demand. 

b. Form and Sufficiency 

In the absence of statute op agreement, no specific 
form of demand is essential in order to start the running 
of interest on a debt; it is only necessary that the debtor 
be notified that immediate payment of the debt is re¬ 
quested. 

Where a demand is necessary as a foundation 


for a claim of interest, it must be a distinct de¬ 
mand for the sum of money to which the person 
making the demand is then entitled,and there 
must be a substantial compliance with statutory re¬ 
quirements as to the form of demand in order to 
start the running of interest.”^^ In the absence 
of statute or agreement, however, no specific form 
of demand is essential in order to start the running 
of interest on a debt; it is only necessary that the 
debtor be notified that immediate payment of the 
debt is requested. 

Excessive demand. A demand for the payment 
of a sum which is larger than that really due will 
not, it has been held, operate to put defendant in 
default in such a manner as to warrant a recovery 

of interest although in an accounting'^S and a 

claim on quantum meruit^^ where more is demand¬ 
ed than is ultimately obtained, it has been held that 
interest may be allowed. 

c. When Demand Unnecessary 

Generally where the debtor knows what he is to pay, 
and whe)n he is to pay, or conditions are such as to ren¬ 
der a demand a useless formality, no demand Is neces¬ 
sary to start the running of interest from the day pay¬ 
ment should have been made. 

Generally where the debtor knows what he is 
to pay, and when he is to pay it, no demand is 
necessary to start the running of interest from the 
day the payment should have been made;®^ and. 


67. Va.-~Kent v. Kent, 28 Gratt. 840, 
69 Va. 840. 

33 C.J. p 284 note 32. 

XTnder a statute providing that 
bills, notes, or other paper, paya¬ 
ble on demand, are due immediately, 
interest on such paper runs from 
its date.—^Hobbs v. Citizens’ Bank 
of Wrens, 124 S.E. 72, 32 Ga.App. 
522. 

68 . Iowa.—Goodnow v. Litchfield, 19 
N.W. 226, 63 Iowa 275. 

K.Y.—Graves v. BrinkerhofC, 4 Hun 
305, 6 Thomps, & C. 630. 

33 C.J. p 204 note 59, p 234 note 33. 

69. U.S.—U. S. V. Skinner & Eddy 
Corporation, D.C.Wash., 28 P.2d 
373, modified on other grounds, C.C. 
A., 35 P.2d 889, certiorari dismiss¬ 
ed Skinner & Eddy Corporation v. 
XJ. S., 50 S.Ct. 248, 281 U.S. 770, 
74 L.Ed. 1176. 

D.C.—U. S. V. Washington Loan & 
Trust Co., B.C.D.C., 47 P.Supp. 25, 
affirmed Washington Loan & Trust 
Co. V. U. S., 134 P.2d 59, 77 U.S. 
App.D.C. 284. 

Mich.—In re Baldwin's Estate, 18 H. 
W.2d 827. 

Ohio.—Cleveland Trust Co. v. Del 
Porte, 15 Ohio Supp. 100. 

Pa.—Gitt V. Borough of , Hanover, 
Com.PL, 55 York Leg.Rec. 13. 
33*C.J. p 234 note 34. 

70. D.C.—^Washington Ry. & Elec¬ 


tric Co. V. Washington, B. & A. 
Electric R. Co., 32 P.2d 406, 59 App. 
D.C. 15. 

33 C.J. p 235 note 35. 

71. N.Y.—^Harvey v. Guaranty Trust 
Co. of ISTew York, 236 N.Y.S. 37, 134 
Misc. 417. 

33 C.J. p 207 note 80, p 235 note 39. 

72. N.Y.—^Howard v. Farley, 19 Abb. 
Pr. 126. 

33 C.J. p 235 note 39. 

73. N.C.—Burroughs v, Richmond 
County, 65 N.C. 234. 

33 C.J. p 206 note 76, p 236 note 40. 

74. Mich.—Corpus Juris quoted in 
Marion v. City of Detroit, 280 N. 
W. 26, 29, 284 Mich. 476. 

Mo.—^Corpus Juris cited in McClel¬ 
lan V. City of St. Louis, App., 170 
S.W.2d 131, 134. 

33 C.J. p 235 note 41. 

Where payment is refused on a 
different ground the fact that the 
amount is not stated will not ren¬ 
der a demand insufficient.—Joslin v. 
Rhodes. 122 A. 779, 45 R.I. 371. 

75. Mich.—Corpus Juris quoted in 
Marion v. City of Detroit, 280 N.W. 
26, 29. 284 Mich. 476. 

33 C.J. p 235 note 43. 

76. Mo.—Corpus Juris cited in Mc¬ 
Clellan V. City of St Louis, App., 
170 S.W.2d 131, 134. 

33 GJ. p 235 note 44. 


Use of the word “demand” or oth¬ 
er words of like import Is not nec¬ 
essary; it is sufficient if any words? 
are used which are understood to be 
a demand.—Corpus Juris cited in Mc¬ 
Clellan V. City of St Louis, Mo.App., 
170 S.W.2d 131, 134—33 C.J. p 235 
note 44 [a]. 

presentment of bill, which stated 
terms of payment to bo “Cash—Ac¬ 
counts Overdue Subject to Interest,”' 
constituted sufficiont “demand.”^— 
Davison v. Hlacss, 20 N.B.2d 744, 280' 
N.Y. 252. 

A written acknowledgment by the 
debtor that a demand has been made 
on him is sufficient to start the 
running of interest from the date 
of such acknowledgment. 

La.—Levistones v. Marigny, 13 La. 
Ann. 353, 

Mass.—Barnard v, Bartholomew, 22 
Pick. 291. 

77. Wis.—Shipman v. State, 44 Wis. 
468. 

33 C.J. p 237 note 57. 

78. U.S.—Nashua & L, R. Corp. v. 
Boston & L. R. Corp., Mass., 61 
F. 237, 9 C.C.A, 468. 

79. N.Y.—F. M. Gabler, Inc., y. Ev¬ 
ans Laboratories, 223 N.Y.S. 408, 
129 Misc. 911, 

80. Mo.—-Cupples Co., Manufactur- 
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where the law makes it the duty of a person to pay 
money to the owner without any previous demand, 
interest will be allowed without a demand for pay¬ 
ment of such money.A demand is not necessary 
to establish a right to recover interest where the 
debtor prevents the creditor from making such de¬ 
mand by absenting himself;^2 or where the condi¬ 
tions are such as to render it a mere useless for¬ 
mality,as where the debtor is bankrupt or in¬ 
solvent,^^ or where no funds are provided for the 
payment of the debt at the place where the de¬ 
mand should have been made.^5 It has been held, 
however, that a mere temporary suspension of a 
bank does not excuse the demand by a depositor 
so as to mature his accounts and permit recovery 

of interest.^6 

Judgments and awards. No demand is neces- 


§ 47 

sary to start the running of interest on judgments 
duly entered,^and this rule has been held to ap¬ 
ply to consent judgments but it does not apply 
to awards by nonjudicial officers, which bear in¬ 
terest only from the date of demand for payment 
thereunder.®^ 

§ 47. Commencement of Action 

The institution of legal proceedings to collect a debt 
constitutes a judicial demand therefor, and ordinarily 
operates to start the running of interest thereon. 

The institution of legal proceedings to collect a 
debt constitutes a judicial demand therefor,and 
ordinarily operates to start the running of inter¬ 
est thereon.91 Indeed, in the absence of a showing 
as to when an obligation became fixed,®^ as where 
prior demand is necessary and none is shown,®® 


ers, V. Mooney, App., 25 S.W.2d 
125. 

Mont.—Corpus Juris quoted in W, J. 
Lake & Co. v. Montana Horse 
Products Co., 97 P.2d 590, 594, 109 
Mont. 434. 

33 C.J. p 237 note 61. 

Necessity ef demand on coupons and 
installments of interest see supra 
§ 46 a. 

81. Me.—Bither v. Packard, 98 A. 
929, 115 Me. 306. 

33 C.J. p 237 note 62. 

82. N.T.—Graham v, Chrystal, 2 
Abb.Dec. 263, 2 Keyes 21, 37 How, 
Pr. 279. 

83. Ind.—^Culver v. Marks, 23 N.E. 
1086, 122 Ind. 554, 17 Am.S.R. 377. 
7 L.R.A. 489. 

33 C.J. p 237 note 64. 

84. U.S.—Richmond v. Irons, Ill., 7 
S.Ct. 788, 121 U.S. 27, 30 L.Ed. 864. 

33 C.J. p 237 note 65. 

Payment of liabilities stopped 

Where the directors of a corpora¬ 
tion vote to stop payment on its lia¬ 
bilities, and its assets are seques¬ 
tered by a decree of court, no demand 
is necessary.—Flynn v. American 
Banking: & Trust Co., 69 A. 771, 104 
Me. 14L 129 Am.S.R. 378, 19 L.R. 
A..N.S., 428. 

85. Conn.—Parsons v. Utica Cement 
Mfg. Co., 66 A. 1024, 80 Conn. 58. 

33 C.J. p 237 note 67. 

86 . Colo.—Patten v. American Nat. 
Bank, 63 P. 424, 15 Colo.App. 479, 
63 L.R.A. 693. 

33 C.J. p 238 note 69. 

87. Ill.—^Corpus Juris cited in Tra¬ 
cey V. Shanley, 36 N.E. 2d 753, 756, 
311 Ill.App. 529. 

33 C.J. p 235 note 36. 

88 . N.C.—In re Chisholm, 96 S.E. 
1031, 176 N.C. 211. 

89. Ill.—Tucker v. Pag:e, 69 Ill. 179. 
N.Y.—Devlin v. New York, 30 N.E. 

45, 131 N.Y. 128. 


90. Vt.—Town of Pan ton v. Neonan, 
22 A.2d 174, 112 Vt. 138. 

Service of summons held to con¬ 
stitute demand.—^Riha v. Babor, 42 
N.Y.S.2d 346, 179 Misc, 755. 

91. U.S.—^La Parr v. City of Rock¬ 
ford, C.C.A.I11., 100 F.2d 564, cer¬ 
tiorari denied City of Rockford v. 
La Parr, 59 S.Ct. 821, 307 U.S. 624, 
83 L.Ed, 1502 and La Parr v. City 
of Rockford, 59 S.Ct. 827, 307 U.S. 
624, 83 L.Ed. 1502. 

Cal.—Lasky v. American Indemnity 
Co., 282 P. 974, 102 Cal.App. 192. 
Ill.—Scharf v. Solomon, 17 N.E.2d 
240, 297 Ill.App. 155. 

Ky.—Hardwick’s Ex'r v. West, 168 
S.W.2d 353, 293 Ky. 8. 

La.—McCann v. Todd, 14 So.2d 469, 
203 La. 631—Interstate Trust & 
Banking Co. v. Laplace, 100 So. 
644, 156 La. 403—Garrell v. Good 
Citizens Mut. Ben. Ass’n, App., 11 
So.2d 657, modified on other 
grounds 16 So.2d 463, 204 La. 871— 
Handley v. Barretta, App., 181 So. 
828. 

Me.—^American Lumber Sales Co. v. 
Fidelity Trust Co., 141 A. 102, 127 
Me. 65. 

Mass.—Pratta v. Rossetti, 177 N.E. 
890, 277 Mass. 98. 

Miss.—Yazoo State Bank v. Kim¬ 
brough, 127 So. 265, 157 Miss. 149 
—Collins V. Carter, 125 So. 89, 

I 165 Miss. 600. 

jyfo.—^Lackey v. Wilder, App., 33 S. 
W.2d 1011. 

Mont.—Mitchell v. Banking Corpora¬ 
tion of Montana, 22 P.2d 175, 94 
Mont. 165. 

N.Y.—Sciaky v. Rodgers & Hagerty, 
290 N.Y.S. 29, 248 App.Div. 834— 
Riha V. Babor, 42 N.Y.S.2d 346, 179 
Misc. 755—Moser v. Corn, 249 N.Y. 
S. 606, 140 Misc. 417, affirmed 254 
N.Y.S. 922, 234 App.Div. 842. 
Ohio.—In re First-Central Trust Co., 
60 N.E.2d 503, 76 Ohio App. 1. 
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Pa.—^Everly v. Shannopin Coal Co., 
11 A2d 700, 139 Pa.Super, 165. 

R.I.—Providence Transit Concrete 
Corporation v. New England Con¬ 
crete Corporation, 14 A.2d 807, 65 
R.I. 430. 

Tex.—Lipsitz v. First Nat. Bank, 
Com.App., 296 S W. 490—New Am¬ 
sterdam Casualty Co. v. First Nat. 
Bank, Civ.App., 134 S.W.2d 470, 
error dismissed, judgment correct. 
Vt.—Town of Panton v. Noonan, 22 
A.2d 174, 112 Vt, IS8. 

Wash.—Kahl v. Ablan, 294 P. 1010, 
160 Wash. 201. 

Wis.—Heinemann Bros. Co. v. 

Wendt, 209 N.W. 699, 190 Wis. 503. 
33 C.J. p 231 note 7, p 236 note 47. 
Third party beneficiary 

The institution of legal proceed¬ 
ings by a third party beneficiary of 
a contract constitutes an acceptance 
so as to start the running of inter¬ 
est thereon.—Hartford Accident & 
Indemnity Co. v. Manby, 232 P. 927, 
76 Colo. 464. 

Prior demand essential 

Interest on a judgment has been 
denied because proper demand was 
not made before commencement of 
suit.—Mellon Nat. Bank v. Citizens 
Bank & Trust Co. of Camden, C.C. 
A.Ark., 88 F.2d 128, certiorari denied 
Citizens Bank & Trust Co. v. Mel¬ 
lon Nat. Bank, 58 S.Ct. 21, 302 U.S. 
702, 82 L.Ed. 542. 

92. La.—^Hitt V. Herndon, 117 So. 
668, 166 La. 497—Three Rivers 

Hardwood Lumber Co. v. Gibson, 
App., 181 So. 607—Orleans Dis¬ 
count Oo. V. Cartwright, 121 So. 
677, 10 LaApp. 304. 

Okl.— ^Corpus Juris quoted in Badger 
V. Dukes, 272 P. 414, 417, 134 Okl. 
25. 

Pa.— ^Corpus Juris cited in Bruger v. 
Ukrainian Workingmen’s Ass'n, 19 
PaDist. & Co., 467, 468. V 

33 C.J. p 230 note 6. 

9a U.S. —Corpus Juris quoted in 
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§ 47 

or the date thereof is not shown,interest com¬ 
mences to run only from the time of institution of 
suit. 

Interest runs only from the time suit was prop¬ 
erly brought.^® It has been held, however, that 
interest runs even though the service of process 
and complaint is subsequently set aside because the 
court did not have jurisdiction of defendant,96 or 
the suit is dismissed, if in a subsequent suit a re¬ 
covery be had,97 or the suit merely is changed from 
one in equity to one at law^S or from law to eq- 
uity.99 The right to interest from the time of 
bringing suit is not defeated, because of delays in 
the final determination of the cause, by taking a 
reference, if in plaintiffs judgment such reference 
was necessary.^ 


Unliquidated demands. In accordance with the 
general rule, discussed supra § 19, interest on an 
unliquidated demand runs only after the demand 
has become merged in a judgment^ In some ju¬ 
risdictions, however, interest is allowed on unliqui¬ 
dated demands from the time of the commencement 
of the action thereon,^ and not before.^ Where re¬ 
covery is sought both on a quantum meruit and for 
breach of an express contract, in no event will in¬ 
terest run until an election has been made.^ 

The filing of a set-off or counterclaim in an an¬ 
swer or cross bill has been held to be such a de¬ 
mand as to start the running of interest on the 

claim, 6 


Clark V. Gibbs, C-CA-Fla., 69 F.2d 
364, 366. 

Ky.—Hardwick’s Ex’r v. West, 168 
S.W.2d 353, 293 Ky. 8. 

Me.—^American Lumber Sales Co. v. 
Fidelity Trust Co., 141 A. 102, 127 
Me. 65. 

Mo.—-J. R. Watkins Co. v. Oldfield. 
App., 168 S.W.2d 594, affirmed 174 
S.W.2d 142, 351 Mo. 894. 

Ohio.—In re First-Central Trust Co„ 
60 N.E.2d 503, 75 Ohio App. 1. 

Pa.—O'Neil v. Burnett, 106 A. 246, 
263 Pa. 216—Everly v. Shannopin 
Coal Co., 11 A.2d 700, 139 Pa.Su- 
per. 165—Corpus Juris quoted iu 
Ayoob V- William Penn Trust Co., 
1 A.2d 580, 581, 132 Pa.Super, 496. 

R.I.—Providence Transit Concrete 
Corporation v. New England Con¬ 
crete Corporation, 14 A.2d 807, 65 
R.I. 430. 

Utah.—Simper v. Brown, 278 P. 529, 
74 Utah 178. 

Vt.—Town of Panton v. Noonan, 22 
A.2d 174, 112 Vt. 138. 

33 C.J. p 234 note 31, p 236 note 54. 
Interest on an account, in absence 

of demand, runs after commencement 

of suit.—Hart v. John W. Rowan 

Plastering Co., Mo.App., 88 S.W.2d 

264. 

94. U.S.—^Bartlett v. Doherty, D.C. 
N.H., 10 F.Supp. 465, modified on 
other grounds, C.C.A., Doherty v. 
Bartlett, 81 P.2d 920, rehearing 
denied 83 F.2d 259, certiorari de¬ 
nied Doherty v. Knowlton, 56 S.Ct. 
941, 298 U.S. 676, 80 L.Ed. 1398, 
and Doherty v. Tremblay, 56 S.Ct. 
941, 298 U.S. 676, 80 L.Ed. 1398. 

Cal.—^First Nat. Bank v. Crown 
Transfer & Storage Co., 264 P. 634, 
89 Cal.App. 243. 

Mass.—Fratta v. Rossetti, 177 N.E. 
890, 277 Mass. 98. 


N.Y.—^Moser v. Corn, 249 N.T.S. 606, 
140 Misc. 417, affirmed 254 N.Y.S. 
922, 234 App.Div. 842. 

95. La.—Sanders De Hart v. Con¬ 
tinental Land & Fur Co., 17 So.2d 
827, 205 La. 569. 

96. U.S.—Robertson v. Miller, C.C.A. 
N.Y., 286 F. 503, affirmed Miller v. 
Robertson, 45 S.Ct. 73, 266 U.S. 243, 
69 L.Ed. 265. 

97. U.S.—Southern Pac. R, Co. v. U. 
S., Cal., 33 S.Ct. 717, 228 U.S. 618, 
57 L.Ed. 993. 

33 C.J. p 236 note 49. 

98. Mass.—-Reynolds v. Missouri, K. 
& T. R. Co., 117 N.E. 913, 228 
Mass. 584. 

33 C.J. p 236 note 50. 

99. Ill.—Wolkau V. Wolkau, 217 Ill. 
App. 471, affirmed 132 N.E. 507, 290 
Ill. 176. 

1 . Mo.—Mecartney v. Guardian 
I Trust Co.. 202 S.W. 1131, 274 Mo. 

224. 

2. Admission in pleadings 
Interest can be allowed in an ac¬ 
tion on an unliauidated claim on 
the amount which defendant admit¬ 
ted to be due from the date of filing 
of the answer containing the ad¬ 
mission, even though interest on the 
balance recovered by plaintiff can 
be allowed only from the date of the 
judgment. Diamond Match Co. v. 
uEtna Casualty & Surety Co., 213 P. 
66, 60 Cal.App. 425. 

3. Ariz.—Greenlee County v. Web¬ 
ster, 246 P. 643, 30 Ariz. 245. 

Mass.—Buckley & Scott Utilities v. 
Petroleum Heat & Power Co., 48 
N.E.2d 164, 313 Mass. 498. 

N.Y.—McDermott v. Rossney Con¬ 
tracting Corporation, 228 N.Y.S. 1, 
131 Misc. 769, modified on other 


grounds 232 N.Y.S. 804, 225 App. 
Div. 784. 

Utah.—Simper v. Brown, 278 P. 529, 
74 Utah 178. 

S3 C.J. p 236 note 55. 

Abuse of discretion, not shown 
U.S.—St. Joseph Loan & Trust Co. 
V. Studebaker Corporation, C.C.A. 
Ind., 66 F.2d 151, certiorari deniodt 
54 S.Ct. 209, 290 U.S. 699, 78 L.Ed* 
601. 

In action for damages for hreacli 
of contract, date of commencement 
of action held fairest point to start 
running of interest in the absence 
of evidence as to the exact date 
when the damage occurred.—Freed¬ 
man V. Hart & Early Co., 293 N.Y.S. 
626, 162 Misc. 487. 

Judgment in action on open ac¬ 
count bears interest from judicial de¬ 
mand.—Silberberg V. Kalil & Mickab 
105 So. 620, 159 La. 560—33 C.J. p 
236 note 47 [b]. 

4. Mass.—Graustein v. H. P. Hood 
& Sons, 200 N.E, 14, 293 Mass. 207. 

5. N.H.—Lemiro v. Haley, 39 A,2d 
10, 93 N.H. 206. 

6. Mo.—National Bank of Com¬ 
merce in St. Louis v. Laughlin, 264 
S.W. 706, 305 Mo. 8—J. A. Fay Sc 
Egan Co. v. Brown Machinery Co.,, 
App., 14 S.W.2d 491. 

Wis.—^Heinemann Bros. Co. v. Wendt, 
209 N.W. 699, 190 Wis. 603. 

Wyo.—^Elstormeyer v. City of Chey¬ 
enne, 116 P.2d 231, 67 Wyo. 256, 
rehearing denied 120 P.2d 699, 67 
Wyo. 421. 

33 C.J. p 236 note 62. 

Service of pleading on the oppo¬ 
site party starts the running of in¬ 
terest—Sickcls V. Horold, 43 N.E. 
862, 149 N.Y. 38'2—-Leach v, Vining^ 
18 N.Y.S. 822. 
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B. SUSPENSION OP INTEREST 


§ 48. In General 

Interest is suspended for periods during which the 
creditor has dominion and control over the money 
claimed, or during which payment of the principal is 
prevented by act of law. In general, there is no suspen¬ 
sion for the death or incapacity of the parties. 

Since, in general, interest is compensation for 
the use or detention of money, as is discussed supra 
§ 1, interest is suspended for any period during 
which the creditor has dominion and control over 
the money claimedJ 

Suspension by act of law. Since interest is al¬ 
lowed on the ground that the debtor is in default 
and has used the creditor’s money, it is never given 
where payment of the debt has been prevented by 
the order of a court of competent jurisdiction or by 
the interposition of the law:^ This rule applies 
with full force and effect whether interest on the 
claims is allowable as a matter of contract or as 
damages.^ However, the rule does not apply where 
the adjudication purporting to prevent payment is 
void.^® 

Death or incapacity of parties. Although the 
contrary view has been maintained,the general 
rule is that interest, having once started to run on 
a debt, will not be suspended by the death^^ or dur¬ 
ing the legal incapacity's of either party, even 


though no legal representative of such a party has 
been appointed. This is also true where a con¬ 
siderable period elapses before the appointment of 
a personal representative.^*^ However, it has been 
held that, where a personal representative dies with 
funds in his hands, interest is suspended until 
someone is authorized to receive it.^^ 

§ 49. By Contract 

Where the contract between the parties so provides, 
the running of interest may be suspended. 

If a contract makes provision for the suspension 
of interest for any particular period of time, or on 
a certain contingency, such provision will be per¬ 
mitted to control, and the running of interest will 
be governed by its terms but a mere agreement 
not to sue for a certain period will not have the 
effect of suspending the running of interest on the 
debt or obligation during such period.^'^ A release 
of interest indorsed on a note which was never de¬ 
livered to the releasee is inoperative,^^ 

§ 50. By Act of Creditor 

If the failure to pay the principal is due to conduct 
of the creditor which is improper or which prevents the 
debtor from paying, interest is suspended during the 
time the debtor is so prevented from making payment. 


7. Cal.—Buckman v. Tucker, 71 P. 
2d 69, 9 'Cal.2d 403. 

After execution secured 

In action to secure restitution of 
money which defendant had obtain¬ 
ed by execution on a judgrment sub¬ 
sequently reversed for prematurity 
of action, defendant, who was allow¬ 
ed to set otZ the amount of his origr- 
inal claim which in the meantime 
had matured, was not entitled to in¬ 
terest on such claim subsequent to 
the date on which he had secured 
execution, since after that date the 
money was in his own control.— 
Buckman v. Tucker, supra. 
Conversion of dehtor^'s property 
Holder of notes converting: prop¬ 
erty of maker of more than sufficient 
value to pay notes was not entitled 
to interest on notes.—Shaw v. Har¬ 
ris, Tex.Civ.App., 8 S.W.2d 194. 

8 . Cal.—Perkins v. Beng:uet Consol. 
Mining: Co., 132 P.2d 70, 56 CaL2d 
720, certiorari denied Benguet 
Consol. Mining Co, v. Perkins, 63 
S.Ct. 1436, 319 U.S. 774, 87 L.Ed. 
1721, rehearing denied 64 S.Ct. 429, 
320 U.S. 803, 816, 88 U.Ed. 486. 

N.T.—Moscow Fire Ins. Co. of Mos¬ 
cow, Russia V. Heckscher & Gott- 
leib, 23 3Sr.Y.S.2d 424, 260 App.Biv. 
646, affirmed 34 N.B.2d 377, 286 N. 
Y. 674-—Application of Paley. 28 N. 


Y.S.2d 407, 260 App.Biv. 632, af¬ 
firmed In re Paley, 33 3Sr.B.2d 659, 
285 N.Y. 641. 

Okl.—^Abraham v. Stewart Bros. Cot¬ 
ton Co., 24 P.2d 992, 166 Okl. 73. 

33 C.J. p 244 note 57. 

Suspension by injunction against 
payment of principal see infra § 
68 . 

9. N.J.—Hoover Steel Ball Co. v. 
Schaefer Ball Bearing Co., 107 A. 
425, 90 N.J.Eq. 615. 

10. Cal.—Perkins v. Benguet Consol. 
Mining Co., 132 P.2d 70, 55 Cal.App. 
2d 720, certiorari denied Benguet 
Consol. Mining Co. v. Perkins, G3 
S.Ct. 1435, 319 U.S. 774, 87 L.Ed. 
1721, rehearing denied 64 S.Ct. 429, 
320 U.S. 803, 815, 88 L.Ed. 485. 

11. Ky.—McCann v. Bell, 79 Ky. 112. 

12. H.Y.—Corpus Juris quoted in 
Gray v. Prudential Ins. Co. of 
America, 46 N.Y.S.2d 850, 858, re¬ 
versed on other grounds and mo¬ 
tion denied 48 N.Y.S.2d 82, 267 
App.Biv. 688. 

33 C.J. p 244 note 63. 

Right to Interest on claims against 
decedent's estate see Executors 
and Administrators § 464. 

13. N.Y.—Corpus Juris quoted in 
Gray v. Prudential Ins. Co. of 
America, 46 N.Y.S.2d 850, 858, re¬ 
versed on other grounds and mo¬ 
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tion denied 48 N.Y.S.2d 82, 267 App. 
Biv. 6S8. 

33 C.J. p 244 note 54. 

14. N.Y.—'Corpus Juris quoted in 
Gray v. Prudential Ins. Co. of 
America, 46 N.T.S.2d 850, 858, re¬ 
versed on other grounds and mo¬ 
tion denied 48 N.Y.S.2d 82, 267 
App.Biv. 688. 

33 C.J. p 244 note 55. 

15. S.C.—Davis V. Wright, 20 S.C.L. 
560—Griffin v. Bonham, 30 S.C.Eq. 
71. 

16. W.Va.—Peirpoint v. Peirpoint, 
76 S.E. 848, 71 W.Va. 341, 435, 43 
L.R.A.,N,S., 7'S3, Ann.Cas.l914C 241. 

33 C.J. p 239 note 90. 

After maturity of bond 

Where a bond provided for the 
suspension of interest for a specified 
period, interest would not be pay¬ 
able during such period; but after 
the maturity of the bond, interest 
would again be payable from the 
time payment of the bond was re¬ 
fused.—^Harvey v. Guaranty Trust 
Co. of New York, 236 N.Y.S. 37, 134 
Misc. 417. 

17. Pa.—Shaller v. Brand, 6 Blnn. 
435, 6 Am.B. 482. 

Tenn.—Rollman v. Baker, 6 Humpkr. 
406. 

18. N.C.—^Daves v. Haywood, 54 N. 
C. 25a. 
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If the failure to make payment of the principal 
debt is due to any improper act or omission of the 
creditor, or to such conduct on his part as prevents 
the debtor from complying with his contract to pay, 
interest on such debt is generally suspended during 
the time the debtor is so prevented from making 
payment^ ^ 

Laches. It has been said that interest is never al¬ 
lowed where the delay is the result of the failure of 
the creditor to press the collection of his claim, 
especially where it does not appear that defendant 
has earned interest on the money withheld by him.^^ 
However, the delay of a party to enforce a claim 
while waiting for a decision on a test case growing 
out of the same transaction on which plaintiff bases 
his right is not such a delay as will warrant a jury 
in denying interest .22 

Neglect to ascertain amount due. Where it is 
the creditor's duty to ascertain the amount due to 
him by his debtor, interest will not be allowed to 
him in advance of such ascertainment's However, 
the mere failure of the creditor to come to an amic¬ 
able settlement of accounts with his debtor, thereby 
necessitating a proceeding in court for the purpose, 
will not warrant the denial of interest unless the 


creditor’s conduct is so arbitrary and capricious as 
to merit punishment in this manner and, even 
though plaintiff seeks to recover more than is just¬ 
ly due on a contract for the payment of money, yet 
interest on the amount properly due is not thereby 
suspended, in the absence of a tender by defendant 
of the sum actually due and owing.^s 

Absence or concealment of creditor. If the cred¬ 
itor absents himself from the country and leaves no 
person to represent him, to whom payment of the 
debt may be made, or conceals his whereabouts, so 
as to prevent payment or tender by the debtor, no 
interest will be allowed on the debt during such ab¬ 
sence or concealment.^® However, while the debtor 
is not obliged to follow the creditor outside the 
state, there to make tender,27 the debtor must not 
himself be in default for not making reasonable ef¬ 
fort to seek his creditor and pay the debt when 
due.^® 

Loss or destruction of Instrument. The mere 
fact that an instrument evidencing a debt has been 
lost or destroyed will not generally cause a suspen¬ 
sion of interest, where the amount of the debt and 
interest thereon and its nonpayment can be shown 
and no tender of payment has been madc;29 but, 


19. Mich.—Corpus Juris aaoted in 
Marion v. City of Detroit, 280 N.W. 
26, 29, 284 Mich. 476. 

Okl.—^Abraham v. Stewart Bros. Cot¬ 
ton Co., 24 P.2d 992, 165 Okl. 73. 
33 C.J. p 238 note 71 [ah p 239 note 
93. 

Bar, waiver, or estoppel to claim in¬ 
terest see supra § 29. 

Vendor’s delay to make title as sus¬ 
pending interest on amount of 
purchase price see the C. J S. title 
Vendor and Purchaser § 260, also 
66 C.J. p 1004 note 68-p 1006 note 
87. 

Pailure to furnish bond 
Where judgment was recovered by 
father for injuries to his minor son, 
and defendant stood ready to pay 
the judgment, but the father did not 
furnish bond required by statute 
until some time later, defendant was 
not chargeable with interest prior to 
the approval and filing of the bond; 
a deposit with the court is not re¬ 
quired to suspend interest, particu¬ 
larly since the statute providing for 
such deposit does not apply where 
the person to whom the payment is 
due is known and can be found.— 
Jensen v. Chicago, M. & St. P. By. 
Co., 199 ISr.W, 579, 160 Minn. 122. 
Coatiuuauce for attorney’s illness 
Where one litigant has the misfor¬ 
tune to have sickness of his attor¬ 
ney requiring a continuance, such 
litigant may not transfer his mis¬ 
fortune to his opponent by an in¬ 
crease in the opponent’s interest and 


costs due to the delay caused by the 
continuance.'—Rasmusson v. Nation¬ 
al Popsicle Corporation, C.C.A., 105 
F.2d 759. 

20 . Miss.—^Corpus Juris cited in 
Hayes v. National Surety Co., 153 
So. 615, 522, 169 Miss. 676. 

33 'C.J. p 289 note 96. 

Delay at debtor’s request 
Where the delay is at the request 
and for the benefit of the debtor, 
such laches as will bar a recovery of 
interest will not be Imputed.-—Punk 
V. Buck, 91 HI. 575. 

21. U.S.—U. S. V. Sanborn, C.C. 
Mass., 10 S.Ct. 812, 135 U.S. 271, 
34 L.Ed. 112. 

Miss.—Corpus Juris cited in Hayes 
V, National Surety Co., 153 So. 
515, 622, 169 Miss. 676. 

22 . Mass.—Frazer v. Bigelow Car¬ 
pet Co., 4 N.E. 620, 141 Mass. 126. 

23. Vt.—Brainerd, v. Champlain 
Transp. €0., 29 Vt. 164. 

33 C.J. p 240 note 2. 

24. Mich.—Crawford v. Osmun, 61 
N.W. 356, 90 Mich. 77. 

25. Cal.—^Western Lithograph Co. v. 
Vanomar Producers, 217 P. 634, 62 
Cal.App. 644. 

Mich.—^Anderson v. Smith, 66 N.W. 
615, 108 Mich. 69. 

Mo.—Merkel v. St Louis Plide & 
Tallow €0., App., 190 S.W. 611. 
Pendency of litigation as stopping 
the running of interest see infra 
5 55. 


26. Tenn.—Stansbury v. Embrcy, 
158 S.W. 991, 128 Tenn. 103, 47 L. 
R.A.,N.S., 980. 

33 C.J. p 240 note 9. 

Debtor’s readiness to pay 

A payment due on delivery of a 
deed to purchasers bore no interest, 
where the actual tender of the mon¬ 
ey which was kept ready for pay¬ 
ment was prevented by the absence 
and concealment of the vendor.—Ar¬ 
rington V. Blackwell, 92 So. 902 207 
Ala. 314. 

27 . Tenn.—Stansbury v. Embrey, 
158 S.W. 991, 128 Tenn. 103, 47 L. 
R.A.,N.S., 980. 

28. Ark.—Pillow v. Brown, 20 Ark. 
240. 

Pa.—In re Schaeffer, 9 Serg. & R. 
263. 

A tender at the place whore the 
note is payable may be necessary to 
prevent the running of interest— 
McCauley v. Leavitt, 37 P. 104, 10 
Utah 91—33 C.X p 243 note 32. 

29. Tex.—Gray v. Thomas, 18 S.W. 
721, 83 Tex. 246. 

33 C.J, p 240 note 13, 

Xn Louisiana 

<1) The rule stated In the text ha.s 
been followed.—Citizens’ Bank v. 
Baltz, 27 La.Ann, lOO—New Orleans 
V, Caldwell, 14 La. 499. 

(2) But there is some authority to 
the contrary.—Little v. Managers of 
Consolidated Ass’n of Planters, 2 La. 
Ann. 1012—3'3 C.J. p <240 note 12 [a]. 
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where a note payable on demand is lost, it has been 
held that the creditor must offer a bond of indem¬ 
nity, on making demand, in order to start the run¬ 
ning of interest.s^^ 

§ 51. By Act of Debtor 

Payment of the principal debt stops the running of 
interest. 

Since payment extinguishes a debt, as discussed 
in the CJ.S. title Payment § 38, also 48 CJ. p 630 
notes 74—77, the debtor’s payment of the principal 
debt stops the running of interest.^i 

The effect of a tender of the principal, or hold¬ 
ing funds in readiness to pay it, or a deposit in or 
subject to the order of a court, as suspending the 
running of interest is considered infra §§ 52-54. 

§ 52. - Tender of Principal 

a. In general 

b. Requisites and sufficiency of tender 

a. In General 

A valid tender of the amount of the principal debt 
prevents the running of interest. 


Under or apart from statute so providing, a valid 
tender of the amount of the principal debt will pre¬ 
vent the running of interest subsequent to such ten- 
der32 unless it appears that the debtor, since the 
tender, has realized interest on the money tender- 
ed.2^ However, a tender of the principal before 
due does not affect the right to collect interest 
thereon.34 The fact that the debtor’s action to en¬ 
join the creditor’s suit against him was unsuccess¬ 
ful does not preclude the debtor from making a 
tender so as to stop the running of interest, and 
in the absence of a tender the interest continues.35 

b. Requisites and Sufficiency of Tender 

To suspend interest a tender must he a legal one, 
made at the proper time and place, and must be kept 
good. It must be for the full sum actually due, and must 
not contain unreasonable conditions. 

In order to stop the running of interest the 
general rule is that the tender must be a legal one, 
made at the proper time and place, and must be 
kept good36 The debtor must keep the money 
ready at all times to pay the creditor if he shall 


30. JT.T.—Bishop V. SnifCen, 1 Daly 
155. 

33 C J. p 240 note 14. 

31. Tex.—Ormsby v. State Life Ins. 
Co., Oiv.App., 133 S.W.2d 797. 

32. TJ.S—^Willing v. Kapner, C.C.A. 
Pa., 100 P.2d 190—McCrary v. New 
York Life Ins. Co., C.C.A.Neb., 84 
P.2d 790. 

—Peterson v. Central Arizona 
Light & Power Co., 107 P.2d 205, 
56 Ariz. 231. 

Ark.—Miller v. Miller, 100 S.W.2d 
74, 193 Ark. 362. 

Cal.—Beeler v. American Trust Co., 
147 P.2d 583, 24 Cal.2d 1. 

Colo.—^Dubois V. Bowles, 134 P. 112, 
55 Colo. 312. 

Pla.—Tulane Holding Co. v. Keane, 
192 So. 610, 140 Pla. 812. 

Ill.—East St. Louis «& Interurban 
Water Co. v. City of Belleville, 196 
N.E. 442, 360 Ill. 490—Spiegel v. 
Provus, 47 N.E.2d 534, 318 Ill.App. 
232—Harmann v. Rose, 129 Ill.App. 
337. 

Iowa.—Steckel v. Selix, 197 N.W. 918, 
198 Iowa 339. 

La.—^Wunderlich v. Simpkin, 5 La. 
App. 35—Central Hardware Co. v. 
Elliott, 8 La.App. 672. 

Md.—Porwood v. Magness, 121 A. 
856, 142 Md. 1. 

Mass.—^Charles I. Hosmer, Inc. v. 
Commonwealth, 19 N.E.2d 800, 302 
Mass. 495. 

Mich.—Colonial Theatrical Enter¬ 
prises V. Sage, 276 N.W. 760, 282 
Mich. 18. 

Minn.—Gandrud v. Bremer, 18 N.W. 
2d 687. 

Mo.—^Knollenberg v. Nixon, 72 S.W. 
41, 171 Mo. 445, 94 Am.S.R. 790. 


N.T.—Moscow Fire Ins. Co. of Mos¬ 
cow, Russia V. Heckscher & Gott- 
leib, 23 N.T.S.2d 424, 260 App.Div. 
646. affirmed 34 N.E.2d 377, 285 N. 
Y. 674—^National Bank of Roches¬ 
ter V. Erion-Haines Realty Co., 209 
N.Y.S. 522, 213 App.Div. 54—In re 
Greenbaum, 14 N.Y.S.2d 983, 172 
Misc. 1034. 

Pa.—School Dist. of Lower Yoder Tp. 
V. Title Tmist <& Guarantee Co., 178 
A. 475, 318 Pa. 243—Niland v. Gill, 
99 Pa. Super. 107. 

Tex.—^Keystone Pipe & Supply Co. v. 
Zweifel, 94 S.W.2d 412, 127 Tex. 
392—Bayless v. Strahan, Civ.App., 
182 S.W.2d 262, error refused— 
Ormsby v. State Life Ins. Co., Civ. 
App., 133 S.W.2d 797—Kansas City 
Life Ins. Co. v. Duvall, Civ.App., 
129 S.W.2d 770—Uvalde Const. Co. 
V. Lawrence, Civ.App., 93 S.W.2d 
213, error dismissed—^Austin v. 
Conaway, Civ.App., 283 S.W. 189. 
Yt.—Ordway v. Farrow, 64 A. 1116, 
79 Yt. 192, 118 Am.S.R. 961. 

Wyo.—^Elstermeyer v. City of Chey¬ 
enne, 116 P.2d 231, 67 Wyo. 256, re¬ 
hearing denied 120 P.2d 699, 67 
Wyo. 421. 

33 C.J. p 241 note 16. 

Where defendants acknowledged 
their liability for a portion of plain¬ 
tiff’s claim, but made no tender or 
offer to pay, because they filed a 
cross complaint, which, however, 
they abandoned when it was dis¬ 
missed by the chancellor, the al¬ 
lowance of interest from the date of 
filing the bill was a proper exercise 
of the chancellor's discretion.—John¬ 
ston V. Cincinnati, N. O. & T. P, R. 
Co., 240 S.W. 429, 146 Tenn. 135. 


33. TJ.S.—McCrary y. New York 
Life Ins. Co., C.C.A.Neb., 84 F.2d 
790. 

34. Mich.—Gasta v. Farmers’ State 

Sav. Bank, 189 N.W. 987, 219 

Mich. 663. 

Utah.—Gibbons v. Gibbons, 135 P.2d 
105, 103 Utah 266. 

35. Ga.—Pool V. May, 158 S.E. 424, 
172 Ga. 622. 

36. Ala.—American Life Ins. Co. of 
Alabama v. Aladdin Temple Ben. 
Ass'n, D.O.K.K., 191 So. 903, 238 
Ala. 512. 

Relish People’s Home Ass’n v. 
Atlas, 246 Ill.App. 457. 

Ky.—Tandy’s Ex’rs v. Carlisle Coun¬ 
ty, 178 SW.2d 591, 296 Ky. 743. 
Md.—^Forwood v. Magness, 121 A. 
855, 142 Md. 1. 

Okl.—Corpus Juris cited in State ex 
rel. Marland v. Phillips Petroleum 
Co., 118 P.2d 621, 636, 189 Okl. 
629. 

Tex.—^Keystone Pipe &. Supply Co. v. 
Zweifel, 94 S.W.2d 412, 127 Tex. 
392—Harding v. Yarbrough, Civ. 
App., 293 S.W. 939. 

33 C.J. p 241 note 20. 

Offer of Judgment 

(1) Where contractor recovered 
judgment against commonwealth for 
balance due under contract, and com¬ 
monwealth had filed offer of judg¬ 
ment for such balance, contractor 
was entitled to interest only from 
date of filing petition to date of fil¬ 
ing of offer of judgment.—Charles I. 
Hosmer, Inc., v. Commonwealth, 19 
N.E.2d 800, 302 Mass. 495- 

(2) But it has also been held that 
a mere offer of judgment without 
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concliide to receive it and demand its pa3rment;^7 
and for the purpose of keeping the tender good it 
has generally been held necessary to deposit the 
amount tendered in court,^ 8 and that fact should be 
alleged in the answer.^^ However, in some deci¬ 
sions the rules relating to the sufficiency of a tender 
have been greatly relaxed, and it has been held 
that, where the debtor has not made a technical le¬ 
gal tender, but has made such offer of payment as 
amounts in effect to a tender, interest will not be 
recoverable after such offer,40 and that a formal 
tender is unnecessary where express declarations 
are made by the party to whom the money is pay¬ 
able that he will not accept it if tendered,^! or 
that he will not accept the money except on com¬ 


pliance with an unauthorized or illegal demand, ^2 
or on an unreasonable condition.'^^ xhe effect of 
the absence or concealment of the creditor is con¬ 
sidered supra § 50. 

The sufficiency of a tender generally, and the ne¬ 
cessity and manner of keeping it good, are consid¬ 
ered in the CJ.S. title Tender §§ 6-49, also 62 CJ. 
p 660 note 76-p 683 note 61. 

Amount tendered. Inasmuch as the tender must 
be as broad as the obligation,it has very gener¬ 
ally been held that a tender of a less sum than is 
actually due will not prevent the running of in¬ 
terest thereafter on the whole principal, as in the 
case of a valid tender,^5 although there are some 


an actual tender of the amount to 
which plaintiff was entitled does not 
stop the running- of interest.—^Wash 
V. Noel, 170 S.W. 197, 160 Ky. 847. 
Mere offer to pay 

(1) Mere offer to pay amount of 
judg-ment providing- for interest, and 
statement that if offer was not ac¬ 
cepted party would claim that no 
interest was thereafter payable, was 
not a “tender" stopping interest.— 
Manning v. Brandon Corporation, 161 
S.E. 405, 163 S.C. 178. 

(2) Where there are two parties 
each claiming the money, an offer 
to pay to one of the parties provid¬ 
ed he conclusively shows that he is 
entitled to it, is not such a tender 
as will stop the running of interest, 
the debtor being entitled to deposit 
the money in court.—^Kentucky Vir¬ 
ginia Stone Co. v. Fortner, 165 S.E. 
401, 159 Va. 234. 

(3) A mere offer to pay off a 
judgment made by a third person, 
who is ready to purchase the prop¬ 
erty, is not a sufficient tender to the 
judgment creditor to vary the run¬ 
ning of interest.—Jones v. Moore, 1 
Edw., N.Y., 632. 

37- G-a.—^Fitzgerald v. Vaughn, 7 S. 

E.2d 78, 189 Ga. 707. 

La.—Conklin r. Oaffall, 179 So. 434, 
189 La. 301. 

33 C.J. p 242 note 21. 

38* Md.—Forwood v. Magness, 121 
A. 855, 142 Md. 1. 

Pa.—^Englehart v. Cassatt, 167 A. 
266, 305 Pa. 117. 

Tex.—Blackmon v. Apple, Civ.App., 
112 S.W.2d 1067, error dismissed. 
33 C.J. p 242 note 22. 

Deposit in court as suspending in¬ 
terest see infra § 54. 

SiiMcient tender 

Compliance -with the requirement 
that the money be deposited in court 
has been held to be a sufficient ten¬ 
der which stops the running of inter¬ 
est.—^Keal V. Pichmond County Sav. 
Bank, 111 N.Y.S. 602, 127 App.Div. 
428, affirmed 89 N.E. 1101, 196 N.Y. 
S49—33 C.J. p 242 note 24. 


Waiver by creditor 

It has been held that the creditor 
may waive his right of having the 
money paid into or produced in 
court, and ordinarily in case he fails 
to call the trial court's attention to 
the fact that the money is not pro¬ 
duced in court he waives his right 
in that regard, especially where the 
debtor shows that the money was 
in the bank when the check was ten¬ 
dered and has constantly remained 
there to be paid on presentation of 
the check, and that it is in the bank 
at the time of the trial.—^Hirsh v. 
Ogden Furniture & Carpet Co., 160 P. 
283, 48 Utah 434. 

39. N.Y.—Wilson r. Wilson, 131 N. 
Y.S. 81, 73 Misc. 680. 

40. Wis.—^Kiefert v. Maple Valley 
Mut Home Fire Ins. Co., 148 N.W. 
864, 158 Wis, 340. 

33 C.J. p 242 note 26, 

41. Tex.—Gulf Pipe Line Co. v. 
Nearen, 138 S.W.2d 1065, 136 Tex. 
50, followed in 138 S.W.2d 1069, 
135 Tex, 49. 

33 C.J. p 242 note 27. 

42. Mass.—Donohue v. Chase, 2 N. 
E. 84, 139 Mass. 407. 

I Mich.—^Crawford v. Osmun, 64 N.W. 
284, 94 Mich. 533. 

43. Acceptance without prejudice to 
further claim 

Where a creditor claims a specified 
sum from his debtor, and a portion 
of the sum is claimed by third per¬ 
sons, the debtor need not lender dif¬ 
ference between amount demanded 
and portion claimed by third persons, 
in order to avoid payment of inter¬ 
est, if it appears that the creditor 
will accept such tender only on con¬ 
dition that his claim to the balance 
will not be prejudiced thereby.— 
State ex rel. Marland v. Phillips Pe¬ 
troleum Co., 118 P.2d 621, 189 Okl. 
629. 

44. Okl.—State ex rel. Marland V. 
Phillips Petroleum Co., 118 P.2d 
'621, liS9 Okl. i629 —^Krauss v. Potts, 
156 P. 1162, 63 Okl. 379. 

aa-HCorpus Juris quoted la Smith, 


r V. Sovereign Camp, W. O. W., 28 
I S.E.2d 808, 813. 204 S.C. 193. 

45. U.S.—Orient Petroleum Co. v. 
Wichita State Bank & Trust Co., 
C.C.A.Tex., 16 F.2d 417, rehearing 
denied 17 F.2d 263. 

Iowa.—Uhl V. Maple Valley Lumber 
Co,, 195 N.W. 210, 196 Iowa 820. 
Mo.—Wheeler v. Cantwell, App., 140 
S.W.2d 744. 

Okl.—State ex rel. Marland v. Phil¬ 
lips Petroleum Co., 118 P.2d 621, 
189 Okl. 629. 

Pa.—J. Purdy Cope Hotels Co. v Fi- 
delity-Phenix Fire Ins. Co., 191 A. 
636, 126 Pa.Super. 260—iZanflno v. 
MoretU. Com.Pl., 86 Pittsb.Log.J. 
605. 

S,C.~^Corpus Juris quoted in Smith 
V. Sovereign Camp, W. O. W., 28 
S.E.2d 808, 813, 204 S.C. 193. 

Tex.—Kansas City Life Ins. Co. v. 
Duvall, Civ.App., 129 S.W.2d 770— 
Seaboard Bank & Trust Co. v, 
Amuny, Civ.App., C S,W.2d 186, 
affirmed Amuny v. Seaboard Bank 
& Trust Co., Com.App,, 23 S.W.2cl 
287. 

33 C.J. p 243 note 35. 

Interest to date of tender 

(1) Interest to the date of tena<}r 
must be included. 

La.—^W. K. Neckwear Co. v. Rabino- 
witz, 133 So. 450, 16 La.App. 93. 
Pa.—Englehart v, Cassatt, 157 A. 
266, 305 Pa. 117. 

(2) The amount duo on an inter¬ 
est-bearing obligation increases from 
day to day, and hence, In determin¬ 
ing amount due, time of tendet 
should be shown.—^Wheeler v, Cant¬ 
well, Mo.App., 140 S.W.2d 744. 

Provision for acceptance without 
prejudice 

Where defendant tendered loss 
than amount due by making deposit 
in registry of court, subject to plain¬ 
tiff’s withdrawal, but did not stipu¬ 
late or offer to stipulate that amount 
tendered might be accepted without 
prejudice to right to demand bal¬ 
ance, defendant was not rollover 
from paying interest on amount ten- 
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decisions in which it has been held that a tender 
of less than the full amount due will stop the run¬ 
nings of interest on the amount so tendered.How¬ 
ever, tender of payment of some of several distinct 
and separate debts will stop the running of interest 
on such debts, notwithstanding the other debts re¬ 
main unpaid.^ 

Co7iditiofml tender. While it has been said that 
a conditional tender is not good to stop the running 
of interest,even where the offer is to pay the 
money into court,the better rule appears to be 
that the tender of the principal sum due on a condi¬ 
tion reasonable in itself and which the debtor has a 
right to impose will suspend the running of inter¬ 
est from the date of such tender,^o but that inter¬ 
est will not be suspended if the condition is unrea¬ 
sonable or one which the debtor has no right to im¬ 
pose.The debtor may properly accompany the 
tender with a declaration that it is without preju¬ 
dice either to the debtor's contention that no more 
is due, or to the creditor’s claim that an acceptance 


§ 53 

does not amount to an admission that the tender 
covers the entire debt .^2 

§ 53. - Holding Funds in Readiness to 

Pay Principal 

Where the debtor provides sufficient funds at the time 
and place at which the debt is payable, interest will be 
suspended as long as the funds are so held. 

Mere readiness to pay a debt ordinarily will not 
excuse the payment of interest.^2 However, where 
a debt is payable at a particular time and place, and 
the debtor provides sufficient funds at such time and 
place to pay the debt, it has generally been held that 
such readiness to make payment, if maintained, 
amounts to a legal tender, and interest is accordingly 
denied during the time the funds are so held for the 
purpose of making such payment but if the debt¬ 
or withdraws the funds and appropriates them to a 
different purpose, interest will, according to some 
decisions, be recoverable from maturity of the 
debt,according to others, from the date of 

withdrawal. 5 6 


INTEREST 


■dered.—Mutual I4fe Ins. Co. of New 
York V. Wells Pargro Bank & Union 
Trust Co.. C.C.A.Cal,. 86 P.2d 585. 

46. N.H.—Drew v, Towle, SO N.H. 
631, 64 Am.D. 809. 

33 C.J. p 243 notes 36, 37. 

47. Ala,—Whitt v. Death. 104 So. 
796, 213 Ala. 309. 

Tender as to sectired debt 

Where a debtor owes two or more 
distinct and separate debts, one of 
which is secured by mortg-ag-e or 
pledge of property which the debtor 
wishes to redeem or to secure a re¬ 
lease of the lien, he may make a 
tender of payment of the secured 
debt without reference to the un¬ 
secured claims.—Taylor v. Hemphill, 
Tex.Civ.App., 238 S.W. 986. 

48. Ariz.—Peterson v. Central Ari¬ 
zona Light & Power Co., 107 P. 
2d 206, 66 Ariz. 231. 

X-Can.—Lewis v. Paola Telephone 
Exch. Co., 241 P. 446, 119 Kan. 
811. 

Tex.—Blackmon v. Apple, Civ.App., 
112 S.W.2d 1057. error dismissed. 
33 C.J. p 243 not© id. 

49. W.Va.—Cresap v. Brown, 96 S.E. 
66, 82 W.Va. 467. 

^0. Tex.—Corpus Juris cited in Ed- 
son & Hamm v. Murray, Civ.App., 
285 S.W. 669, 662. 

33 C.J. p 243 mote 43. 

JDffiedium of payment; olfset 

(1) While ordinarily, to defeat a 
recovery for interest on an obliga¬ 
tion payable tn money, a te^uder of 
principal amount in money must be 
made, oiler by payor to discharge 
his obligation to payee by letting it 
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be offset by amount of his demand 
against payee is sufficient tender to 
stop interest by payor on his obliga¬ 
tion from time of such tender.—Ed- 
son & Hamm v. Murray, Tex.Civ. 
App., 285 SW. 669. 

(2) Application of set-off in com¬ 
puting interest see infra S 67. 

CoxLditioms held reasonable 

(1) An of payment on con¬ 

dition that the creditor execute a 
deed according to contract for prop¬ 
erty purchased, has been held to be 
valid,—Thompson v. McKinley, 47 
Pa. 353—33 C.J. p 243 note 44. 

(2) A condition that the creditor 
execute a valid receipt in full of 
the sum tendered is reasonable.— 
Hancock v. Hunt, 168 P. 142, 34 Cal. 
App. 530. 

(3) A condition that Mens on the 
property be released, in accordance 
with the contract, has been held 
reasonable.—Bayless v. Strahan, Tex. 
Civ.App., 182 S.W.2d 262, error re¬ 
fused. 

51. U.S.—Corpus Juris Q,iioted in 
Maryland Casualty Co. r. Southern 
Pao, Co., C.C.A.Cal., 119 F.2d 672, 
677. 

Tex.—Kansas City Life Ins. Co. v. 

Duvall. Civ.App.. 129 S.W.2d 770. 
33 C.J. p 242 note 46. 

Prohibition of withdrawal 

Provisiem that money should be re¬ 
tained by clerk until flanal judgment 
and then distributed in accordance 
with terms thereof did not eliminate 
any question of .unreasonable condi¬ 
tion attached to tender, bwt merely 
prohibited withdrawal of money dur¬ 
ing pendency of action, as piaintiffs 
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would ordinarily have right to do, 
and refusal to allow interest to date 
of judgment was error.—^Maryland 
Casualty Co. v. Southern Fac. Co., 
C.C.A.Cal., 119 F.2d 672. 

Ck>iLditioxi.s held unreasonable 

(1) VThere the debtor tenders pay¬ 
ment of one of two distinct claims, 
the offer cannot be lawfully condi¬ 
tioned on the surrender by the cred¬ 
itor of his right to claim the remain¬ 
ing demand.—Taylor v. Hemphill, 
Tex.Civ.App./238 S.W. 986. 

(2) Other conditions see 33 C-J. 
p 242 note 46 [a]-Cc]. 

52. Ariz.—Peterson v. Central Ari¬ 
zona Light & Power Co., 107 F.2d 
206, 56 Ariz. 231. 

53. Pa.—Hummel v. Brown, 24 Pa. 
310. 

33 C.J. p 243 note 81. 

54. Mich.—Oorpus Juris quoted in 
Marion v. City of Detroit, 280 N. 
W. 26, 30, 284 Mich. 476. 

33 C.J. p 244 note 48. 
necessity of payment into court 
Generally, debtor must allege and 
prove readiness to pay at appointed 
time and place and, for complete de¬ 
fense against interest, must also 
allege and prove continued readiness 
to time of suit and must pay the 
sum promised into court.—Board of 
Public Instruction for Brevard Coun¬ 
ty V. Osburn, C,C.A,Pla., 101 P.2d 
919. 

55. N.Y.—Locklin v. Moore, 67 N.Y. 
360. 

33 C,J. p 244 note 49. 

56. Pa.—Miller v. New Orleans 
Bank, 6 Whart. 603, 34 Am.D, 671. 
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Absence of evidence of indebtedness. In the case 
of certain debts payable at a fixed and known place 
/ and time, such as loans effected by municipalities, 
considered in the C.J.S. title Municipal Corporations 
§ 1955, also 44 C-J. p 1236 note 98, if the debtor has 
the funds available at the appointed time and place 
interest will cease, reg-ardless of whether the bond or 
other evidence of indebtedness is presented.^*^ 

§ 54. - Deposit in, or Subject to Order 

of, Court 

In general, where a fund In litigation, or the amount 
of a disputed claim, is deposited in court, or is subject 
to its order, interest is not recoverable thereon while it 
remains so deposited, except to the extent that the fund 
earns interest during such time. 

It has very generally been held that, where a fund 
in litigation, or the amount of a disputed claim, is 
deposited in court, or is subject to its order, partic¬ 
ularly where the one depositing the fund is a mere 
stakeholder, interest is not recoverable thereon dur¬ 


ing the time it remains so deposited,although it 
has also been held that, except in the case of a stake¬ 
holder,^^ one depositing money in court does not 
thereby stop the running of interest against him 
where such deposit is not a tender to plaintiff and 
does not entitle plaintiff to use the money.^^ In any 
event, interest is recoverable on amounts awarded 
the successful party in excess of the amount on dc- 
posit^i It has been held that statutes which au¬ 
thorize a holder of money claimed by different per¬ 
sons to bring it into court, without further liability 
for principal or interest, do not create any new lia¬ 
bility for interest, where the money is not so de¬ 
posited.®^ 

Interest paid by depositary. Notwithstanding the 
above rule, where the fund in litigation is deposited 
by order of court with a bank, trust company, or 
other depositary, the successful claimant will be al¬ 
lowed, on recovering the fund, such interest as the 
fund has drawn while so deposited, but no more.®® 


57. Ky.—Tandy»s Ex'rs v. Carlisle 
County, 178 S.W.2d 591, 296 Ky. 
743. 

Lross or destruction of instrument as 
suspending interest see supra § 50. 

58. U.S.—Fox V. Lofland, C.C.A.Pa., 
98 P.2d 589, certiorari denied Lof¬ 
land V. Fox. 59 S.Ct 359, two cases, 
306 U.S. 658, S3 L.Ed. 427--Los 
Angeles Soap Co. r. U. S., D.C.Cal., 
66 F.Supp. 260, reversed on other 
grounds, C,C.A., XJ. S. v. Los An¬ 
geles Soap Co„ 153 F.2d 320. 

CaL—Corpus Juris quoted In Chase 
V. Skepner, 25 P.2d 471, 472, 134 
Cal.App. 453—Allen v. Vanderbeck, 
22 P.2d 561, 132 Cal.App. 242. 
La,—McCann v. Todd, 14 So.2d 469. 
203 Lau 631--Crichton v. Standard 
Oil Co. of Louisiana, 160 So. 668, 
178 La. 67. 

N.Y.—Moscow Fire Ins. Co. of Mos¬ 
cow, Russia, V. Heckscher & Gott¬ 
lieb, 23 N.Y.S.2d 424, 260 App.Div. 
646, affirmed 34 N.E.2d 377, 286 K. 
Y. 674. 

Pa,—Corpus Juris cited In Appeal of 
County Treasurer, 9 Pa.Dist & Co. 
324, 75 Pittsb.Leg.J. 616, 8 Erie 
Co. 83, 40 York Leg.Rec. 47. 

Tex.—Kirkpatrick v. Great American 
Ins. Co., Clv.App., 299 S.W. 943. 
Utah.—^Evancovich v. Schiller, 26 P. 

2d 830, 83 Utah 1. 

33 C.J. p 245 note 64. 

Creditor’s loss of use of funds 
The fact that consumers were de¬ 
prived of use of excessive charges 
paid gas company pending final de¬ 
termination of gas rate proceeding 
furnished no basis for requiring com¬ 
pany to pay interest on excessive 
charges when returned to consum¬ 
ers, where, because moneys were in 
custody of court, comi>any was also 
deprived of use thereof.—Peoples 


Gas Light & Coke Co. v. Hart, 34 N. 
E.2d 88. 310 I11.APP. 351. 

Deposit without order of court 

The deposit with the clerk without 
order of court of a fund, only a part 
of which has been attached, slops 
the running of interest on that part 
of the fund attached, but not on the 
balance.—Adams v. Murray, 3 Ky.Op. 
115. 

Delay ia depositing fund 
Where a sheriff collected money on 
an execution, and failed to bring it 
into court on the return day, interest 
is recoverable, although the money 
was paid into court after the com¬ 
mencement of a suit to recover the 
sum so collected.—Crane v. Uygert, 4 
Wend., N.Y., 675. 

59. Ind.—Rosenbaum Bros. v. No¬ 
wak Milling Corporation, 61 N.E.2d 
623, 222 Ind. 108. 

60. La,—De Goer v. Kellar, 2 Ia. 
Ann. 496. 

33 C.J. p 245 note 63. 

Particular deposits within rule 

(1) Where buyer paid monthly 
royalty installments into court only 
to save its rights in event that it 
was determined in declaratory action 
that buyer was obligated to pay roy¬ 
alties and contended that no money 
was due and did not offer to pay 
money to seller and was not a stake¬ 
holder, and royalties were not re¬ 
leased, seller was entitled to interest 
from the due date of each install¬ 
ment.—Rosenbaum Bros. v. Nowak 
Milling Corporation, 61 N.E.2d 623, 
22 Ind. 108. 

(2) Attachment defendant’s depos¬ 
it of amount due on note sued on to 
maturity in registry of court as 
tender on condition that it remain 
therein, subject to court’s orders, 
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until rendition of final judgment, aft¬ 
er filing answer and cross action foi 
damages was held not lawful tendei 
stopping interest.—Olivares v. Gar¬ 
cia, 91 S.W.2d 1059, 127 Tex. 112. 

(3) Where deposits were made by 
two of judgment debtors, as a con 
dition for granting the temporary 
stay of enforcement of exocutior 
against their property, deposits die 
not stop running of interest on the 
decree, although it was provided that 
deposits were available for satisfac¬ 
tion of the decree if chancery court 
should so direct, nor did actual pay¬ 
ment of deposits by clerk of chan¬ 
cery court to trustee for judgment 
creditor pursuant to order of couri 
of chancery stop running of interest, 
where judgment debtors immediately 
appealed from order thereby staying 
the operation of the order,—Tannen- 
baum V. Seacoast Trust Co, of As- 
bury Park, 26 A.2d 533, 131 N.J.Eq 
93. 

61. La.—McCann v, Todd, 14 So.2c 
469, 203 La. 631. 

62. Mass.—Burr v. Common w<Alth 
99 N.E. 323, 212 Mass. 634. 

33 C.J. p 246 note 67. 

63- Ill.—Peoples Gas Light of Coke 
Co. V. Hart, 34 N.E.Zd 88, 310 lU 
App. 351. 

N.Y.—^Warren v. Banning, 36 N.E 
428, 140- N.Y, 227-«Moscow Pir< 
Ins. Co. of Moscow, Russia, v 
Heckscher & Gottlieb, 23 N,Y.S.2<! 
424, 260 App.Div. 646, affirmed 3^ 
N.E.2d 377, 286 N.Y. 674. 

Utah.—Evancovich v. Schiller, 26 P 
2d 830, 83 Utah 1, 

33 CJ. p 246 notes 68, 70. 

Right to interest earned by funds ot 
' deposit generally see Deposits it 
Court § 9. 
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However, it lias also been held that such interest 
should go into the county treasury for the benefit of 
all the taxpayers,®^ since neither the court clerk^^ 
nor the successful claimant^® is entitled to it. 

Withdrawal and use of deposit. If by a consent 
order a party is permitted to withdraw money paid 
into court and use it, he must account for interest 
thereon.^'^ 

Bond. The fact that one has given a bond in¬ 
stead of depositing the fund in court does not pre¬ 
vent interest on the fund, of which he had the use 
and enjoyment, from running.68 

Distribution of estates subject to administration 
of law. It is a general rule in the distribution of 
estates that, from the time when the assets have 
been subjected to the administration of the law, 
interest ceases to run in favor of any creditor who 
seeks a share of the assets as a beneficiary of the 
trust, if the result of the allowance of such interest 
will be to prefer him over others.69 

§ 55. Pendency of Litigation in General 

The pendency of litigation concerning the debt, be¬ 
tween the parties to it, will not suspend the running of 
interest; but where the litigation is between third per¬ 
sons, and renders it doubtful to whom the debt should 
be paid, interest will be suspended* 

The pendency of litigation between the parties 
to an existing debt concerning it will not of itself 
suspend the running of interest on such debt during 
such litigation, where the money is not paid into 
court.*^® However, while there is some authority 
to the contrary,it has generally been held that, 
where there is a legal contest between persons oth¬ 
er than the debtor, rendering it doubtful to whom 
the debt should be paid, the debtor is not generally 
chargeable with interest during such contest, *^2 al¬ 
though, if the fund in such cases has been used by 
the debtor and has earned interest, the court will 


allow interest thereon notwithstanding the pendency 
of the litigation.'^^ 

§ 56. Attachment or Garnishment 

The principal debtor will not be liable for Interest 
during an appeal by the garnishee from a judgment for 
the creditor in which the debtor has acquiesced. 

Where the principal debtor acquiesces in a judg¬ 
ment by the principal creditor against the gar¬ 
nishee, the debtor will not be liable for interest dur¬ 
ing the period in which the garnishee prosecutes an 
appeal from the judgment.*^^ 

The liability of a debtor for interest during the 
period in which he is prevented from making pay¬ 
ment by reason of the attachment or garnishment 
of the debt in his hands is discussed in Garnishment 
§ ISO. 

§ 57. Receivership 

Where a debtor is without power to pay Interest dur¬ 
ing the time his property is in the hands of a receiver, 
the creditor is not efititled to collect interest on install¬ 
ments of Interest coming due during the receivership. 

Where a company in the hands of a receiver was 
without power to pay interest on its bonds without 
order of court for which the creditor never ap¬ 
plied, on discharge of the receivership, the enforced 
delay has not conferred on either party any advan¬ 
tage over the other, and interest cannot be collected 
on installments of interest coming due during the 
receivership and not paid until its discharge.*^^ 

§ 58. Injunction 

In general a debtor is not chargeable with Interest 
while he is restrained by an injunction from using the 
money or from paying the indebtedness. 

Where a debtor is restrained by an injunction 
from using money in his hands, or from paying it to 
his creditor, he will not generally be chargeable 


64. Pa.—In re Deposit of Public 

Moneys, 52 Pa.Dist. & Co. 646, 93 
Pittsb.Legr.J. 147. 

65. Pa.—In re Deposit of Public 

Moneys, supra. 

66. Pa.—In re Deposit of Public 

Moneys, supra. 

67. Ga.—tJ. S. Fidelity & Guaranty 
Co. V. Clarke, 8 S.B.2d 52, 190 Ga. 
46. 

Ky.—Smith v. Donley, 7 Ky.Op. 616. 

Use of fund by debtor pending litiga¬ 
tion see infra § 55. 

68. N.X—MacDonnell v. Vitille, 162 
A. 738, 111 N.XEq. 602. 


Isr.El 672, 253 N.Y. 365, followed 
^ in 171 N.B. 795, 253 N.Y. 589— 
’ In re People, by Stoddard, 163 N. 
E. 129, 249 N.Y. 139. 

Interest as element of claim by cred¬ 
itor against receiver see the C.XS. 
title Receivers § 270, also 63 C.X 
p 235 note 28-p 236 note 47. 

70- U.S.—Johnson v. Crawford & 
Gothers, C.C.Pa., 144 P. 905. 

33 C.J. p 246 note 69. 

71. Ohio,—Bonner v. Continental 
Life Ins. Co., 8 Ohio Dec., Reprint, 
697, 9 Cinc.L.Bul. 219. 

72- U.S.—Southern Pac. R. Co. v. 
U. S., Cal., 33 S.Ct 717. 228 U.S. 
618, 57 L.Ed. 993. 

33 C-J. p 245 note 61« 
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Debtor instituting interpleader pro¬ 
ceeding 

Or.—^Niedermeyer, Inc., v. Fehl, 57 
P.2d 1086, 153 Or. 656. 

73. Cal.—Conner v. Bakersfield 
Bank, 190 P. 801, 183 Cal, 199. 

33 C.J. p 245 note 62. 

74- Tex.—Smith v. Security Inv. Co., 
av.App., 16 S.W.2d 926. 

75- Mass.—^Boston Penny Sav. Bank 
V. Boston & M. R. R., 138 N.E. 907, 
244 Mass. 488. 

Liability of receiver for interest on 
receivership fund generally see the 
C.XS. title Receivers | 381, also 63 
C.X p 376 notes 70-88. 

Rights of creditors to interest on 
claims during receivership see the 
C.J.S. title Receivers § 270, also 53 
1 CJ. p 235 note 28-p 236 note 47. 


69- N.Y.—In re People r. Beha, 171 



58 


INTMBEST 


47 aj.s. 


with interest thereon while the injunction is in 
force**^® This rule has been held to apply where 
the injunction is directed to the creditor, to restrain 
him from collecting the debt but it has also been 
held that interest does not cease in such case,*^^ or 
where the injunction, although directed to the debt¬ 
or, was obtained by a third person, and was intend¬ 
ed merely to prevent the collection by the credi¬ 
tors^ The rule has also been held to apply al¬ 
though no injunction was actually issued and served 
if the debtor had knowledge of the orderS^ How¬ 
ever, it has been held that the rule does not apply 
where the debtor enjoined has actually used and 
made a profit out of the funds,although there is 
also some contrary authorityS^ 

If an injunction is procured by the debtor re¬ 
straining the collection of the debt due by him and 
the injunction is afterward discharged, interest will 
be allowed on the debt, even during the time when 
the injunction was in forceS^ When the injunction 
is procured by the creditor, against the use or dis¬ 
position of the fund by his own debtor, interest is 
usually recoverable during the period the debtor is 
so enjoined.^^ 


§ 59. Appeal or Other Proceedings for Re¬ 
view 

Whether Interest Is suspended pending proceedings 
for review depends on the character of the case and the 
result of the proceedings. 

The question of the suspension of interest pend¬ 
ing an appeal is one largely determined by the char¬ 
acter of the case, and by the result of the appeal, 
since the mere taking of an appeal does not in it¬ 
self stop the running of interest.^® Where the 
court refuses to receive a verdict in favor of plain¬ 
tiff until ordered to do so by the appellate court, in¬ 
terest does not accrue thereon until the verdict is 
actually received.Where exceptions have been 
filed to the acceptance of the award of referees, 
and the report has after a continuance of the cause 
been accepted by the court, interest will not be al¬ 
lowed on the sum awarded in making up juclg- 
ment.ss It has been held that the jury, in comput¬ 
ing interest on the trial of an action on review, 
should reckon the interest up to, biU not beyond, the 
date of the former verdict.^^ 

Affirmance. Except where there are special cir¬ 
cumstances,^*^ if the judgment appealed from is af- 


76. Cal.—Troy Y. Troy, 16 P.2d 290, 
127 Cal.App. 489. 

Ga,—Corpus Juris cited in. Gaston 
V. Shunk Plow Co., ISO S.R 680. 
688. 161 Ga. 287. 

N.T.—Moscow Fire Ins. Co. of Mos- 
cow, Russia, v. Heckscher & Gott¬ 
lieb, 23 N.Y.S.2d 424. 260 App.Div 
646, affirmed 34 N.E.Sd 377, 285 N. 
Y. 674, 

33 C.J. p 246 note 75, 

77. Ga.—Gaston v. Shunk Plow Co., 
130 S.E. 580, 161 Ga. 2S7. 

Interpretation of court order 

As respects liability for interest, 
persons should not be penalized for 
compliance with court orders and 
should not be required to act at their 
peril where reasonable interpreta¬ 
tion Indicates that observance is 
necessary.—Rubin v. Whitney, 295 N. 
Y.S. 255, 162 Misc. 821. 

78. N.M.—Caron t. Southwest Lum¬ 
ber Co., 62 P.2d 1367, 41 N.M 5. 
The reason for this rule is that 

the debtor could have relieved itself 
from the obligration to pay interos* 
either by paying- the money into 
court or by making a valid tender to 
the creditor.—Caron y. Southwest 
Lumber Co., supra. 

7&. Eifact of injunctioa Is merely to 
abate payment of principal and in¬ 
terest during period injunction Is 
in force, and to save the debtor from 
default for nonpayment during such 
period.—Neilsen v. Nellsen, 13 P.2d 
716, 216 -Cal. 160. 

80. Fa.—Watson v. McManus, 72 A. 
1066. 223 Pa. 683. 


81. Conn.—Ph<Bnix Ins. Co. y. Car¬ 
ey, 68 A. 993, 80 Conn. 426. 

33 C.J. p 246 note 77. 

82. N.Y.—Stevens v. Barringer, 13 
Wend. 639. 

33 C.J. p 246 note 78. 

83. Va.—Ship V. Fletcher, 29 S.E. 
325, 95 Va. 585. 

33 C.J. p 246 note 79. 

84. N.Y.-—New York L. E. & W. R. 
Co. V. Carhart, 1 N.Y.St. 426. 

Va.—Tazewell v. Barrett, 4 Hen. & 
M. 259, 14 Va. 259. 

85. Okl.—Corpus Juris cited in Har¬ 
den V. Harden, 130 P.2d 311, 313, 
191 Okl. 698. 

33 C.J. p 247 note 81. 

Proceedings for divorce and alimony 
In determining whether interest is 
suspended pending appeal, cases in¬ 
volving divorce and alimony are m 
a class apart from those wherein 
judgments for money only are 
sought, and many things are to be 
taken into consideration in fixing 
the amount of alimony, which cannot 
be considered in an ordinary action 
for recovery of money only.—Harden 
V. Harden, 130 P.2d 311, 191 Okl, 
698. 

Stockholder’s action; statutory pro¬ 
vision 

Dissenting minority stockholders 
in corporations which had consoli¬ 
dated, who brought suit for deter¬ 
mination of fair value of stock, were 
held not entitled to interest until 
thirty days after confirmation of 
award of commissioners by chancel¬ 
lor and by appellate court at which 


time, under statute so providing, the 
stockholders would be entitled to re¬ 
ceive the determined value.—^Ameri¬ 
can General Corporation r. Camp, 
190 A. 225, 171 Md. 629. 

Abandonment of tender 
Where the appellee contended that 
interest should cease pending appel¬ 
lant's appeal, on the ground that ap¬ 
pellee was prevented thereby from 
paying the judgment, but the facts 
showed th<at appellee had abandon¬ 
ed its tender formerly made, and bad 
contested the proceeding, denying 
any liability whatsoever, interi'st 
was held to run pending the appeal. 
—Zurich General Accident St T^iabil- 
ity Co. V, Mid-Continent l^etroloum 
Go., C.C.A,Okl., 43 lA2d 36S. 

88. N.Y,—In re Borden's Will, 60 
N.Y.S.2d 715, 182 Mi.sc. 601--In re 
Dodge’s Will, 47 N,Y.S.2d 30. 

87, Kan.—Kansas City, S. Sc, M. 
R. Co. V. Berry, 40 I’. 288, 55 Kan. 
186. 

88, Me.—Southard v. Smyth, 1$ M,e. 
468. 

33 C.J. p 248 note 99. 

88. N.H.—Shepard v. 1 Fateh, 64 N.H. 
96. 

90. Bight Of assignee of distribu¬ 
tive share of estate 
Where decree approving distribu¬ 
tion of thirty per cent of an heir's 
share in estate of decedent to as¬ 
signee, _ under asHignment executed 
by heir in consideration of services 
rendored by assignee In obtaining 
proof of heir's relationship to de¬ 
ceased, was affirmed on appeal* which 
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firmed by the appellate court, interest is generally 
allowed on the judgment below from its date, not¬ 
withstanding the appeal.^i However, a party who 
appeals unsuccessfully from a judgment or decree 
in his favor is not entitled to interest thereon pend¬ 
ing the appeal.to whom damages are 
awarded on appeal will not be allowed interest 
thereon during the time when the hearing of the 
appeal was inexcusably delayed by his own acts.^^ 
Moreover, where both parties appeal from a judg¬ 
ment, interest will not be allowed on the judgment 
because both parties are responsible for delay in 
the payment thereof but this seems to be the 
rule where money judgments only are involved and 
there is no contract calling for interest.^S 

Modification. While it has been held in some 
cases in which a judgment or decree was modified 
on appeal that the allowance of interest is a matter 
within the discretion of the court,^ 6 it has generally 
been held that a mere modification of the judgment 
below does not suspend the running of interest 


§ 59 

pending the appeal, if such judgment is substan¬ 
tially affirmed,^’^ or where the amount for which 
the judgment was rendered is increased on appeal®^ 
Where one receives money under an order of dis¬ 
tribution, and the order of distribution is changed 
on appeal, he will be liable for interest on the sum 
received by him in excess of the amount to which 
he is finally adjudged entitled.®® It has been held 
that the modification of a decree docs not deprive 
the creditor of interest from the entry of the lower 
court’s decree,^ but would entitle him only to the 
interest actually earned by the fund rather than the 
legal rate of interest,^ 

Reversal. If the judgment appealed from is re¬ 
versed and the case remanded, interest is not gener¬ 
ally computed during the pendency of the appeal, 
but is suspended until the entry of final judgment.^ 

Motions for new trial or rehearinrj. Where the 
entry of judgment is delayed by an unsuccessful 
motion for rehearing or new trial, it has generally 
been held that interest will not be suspended pend- 


was taken by the heir and not by 
the public administrator, assignee 
was not entitled to interest from 
time of rendition of decree up to ter¬ 
mination of appeal, either as against 
the public administrator or out of 
heir's share remaining in his hands. 
—In re Cohen's Estate, 152 P.2d 485, 
66 Cal App.2d 450. 

91. Mo.—CorpTis Juris cited iu State 
ex rel. Southern Real Estate & Fi¬ 
nancial Co. v. City of St. Louis, 115 
S.W.2d 513, 515, 234 Mo.App. 209. 

Vt.—Connor v. Federal Deposit Ins. 
Corporation. 34 A.2d 368, 113 Vt. 
379. 153 A.LR. 52$. 

38 C.J. p 247 note 82. 

92. Ill.—Kinne v. Duncan, 65 N.E. 
2d 545, 323 Ill.App. 363. 

Mo.—Corpus Juris cited in State ex 
rel. Southern Real Estate & Fi¬ 
nancial Co. V. City of St. Louis, 115 
S.W.2d 513, 615, 234 Mo.App. 209. 
33 C.J. p 247 note 83. 

93. U.S.—-The Arpillao, C.C.A.N.Y., 
270 F. 426, certiorari denied Jose 
Tayas’ Sons Co. v. Pompeian Co., 
41 S.Ct. 377, 255 U.S. 574, 65 L.Ed. 
793. 

94. Ill.—Kinne v. Duncan, 55 N’.E.Sd 
.545, 323 Ill.App. 363. 

Okl.—Corpus Juris cited in Harden 
V. Harden, 130 P.2d 311, 313, 191 
Okl, 698. 

33 C.J. p 247 note 84. 

95. Okl.—Harden v. Harden, 130 P. 
2d 311, 191 Okl. 698. 

96. tr.S.—De La Rama v. De La 
Rama, Philippine, 36 S.Ct 518. 241 
U.S. 154, 60 L.Bd. 932. 

Division of property in divorce pro¬ 
ceeding 

It has been held that allowance of 


interest on a decree for division of 
property from the date of a divorce 
decree is within the discretion of the 
court notwithstanding the success of 
the husband in reducing on appeal 
the amount which was allowed the 
wife.—De La Rama v. De La Rama, 
supra—33 C J. p 247 note 89. 

Interest allowed 

Interest on a judgment of a fed¬ 
eral district court, modified by the 
circuit court of appeals by reduc¬ 
tion of recovery is a matter of dis¬ 
cretion, not of right; and in such 
case interest has been allowed to the 
extent of recovery allowed by the 
circuit court of appeals, running un¬ 
til plaintiff appealed to the supremo 
court of the United States.—Bates v. 
Dresser, Mass., 40 S.Ct 247, 250, 251 
U.S. 524, 64 L.Ed. 388. 

97. Or.—Corpus Juris cited in Comp¬ 
ton V. Hammond Lumber Co., 61 P. 
2d 1257, 1258, 154 Or. 650, certio¬ 
rari denied Hammond Lumber Co 
V. Compton, 57 S.Ct. 42, 299 U.S. 
578, 81 L.Ed. 426. 

33 C.J. p 247 notes 86, 87. 

Vacation of trust for funds payable 
Where divorce was granted wife, 
but division of property was denied, 
and alimony in a definite sum was 
allowed, trust was ordered created, 
and a trustee was designated, and 
decree provided for payment at once 
of a part of sum awarded, and bal¬ 
ance in annual installments with win¬ 
ter est at statutory rate on part not 
paid when due, and husband ap¬ 
pealed, and, on appeal, decree was 
in all things affirmed, except that 
trust was vacated, wife had right 
to collect interest on that part of 
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money judgment which became over¬ 
due pending appeal.—Harden v. Har¬ 
den, 130 P.2d 311, 191 Okl. 698. 

98. U.S.—The Kia Ora, Va., 252 F. 
507, 164 C.C.A, 423. 

99. Neb.—^Whitall v. Cressman, 26 
N.W. 245, 18 Neb. 508. 

1. N.T.—In re Dodge’s Will, 47 N.T. 
S.2d 30. 

2. N.Y.—In re Dodge’s Will, supra. 

3. Wash.—Johnston v. Gerry, 77 P. 
503, 34 Wash. 524. 

33 C.J. p 248 note 93. 

Reversal with option, of reduction 
Where, on appeal, judgment is re¬ 
versed, with option to take a judg¬ 
ment of a substantially smaller sum, 
to be entered by the trial court, 
interest cannot be allowed on such 
amount on election made to accept 
it.—Lehman v. Amsterdam Coffee 
Co., 138 N.W. 606, 151 Wis. 207, Ann. 
Cas.l914A 1299. 

Statute limiting interest to affirm¬ 
ances 

Where both parties appealed from 
a judgment of the court of claims, 
and the mandate of the supreme 
court stated: “The judgment is here¬ 
by reversed, and it is ordered that 
this cause be remanded with direc¬ 
tions to enter a judgment for the 
full amount claimed," no interest 
could be allowed under a statute 
providing that interest should be 
allowed only upon an affirmance of 
a judgment—Pacific R. Co. v U. S., 
26 CtCl. 6, affirmed 15 S.Ct. 766, 158 
U.S. 118, 39 L.Ed. 918. 
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ing tlie hearing of such motion, but will be com¬ 
puted as though no such motion had been made;^ 
but where the judgment is modified on rehearing, 
and a judgment is rendered on an unliquidated 
claim by the modifying court, under a statute au¬ 
thorizing the court to enter the judgment that 
should have been entered in the court below, in¬ 
terest runs only from the date of the judgment on 
rehearing.5 Where, on a motion for a new trial, 
the motion is granted subject to the option of the 
successful party to remit part of the judgment, 
which he elects to do, interest will not run from 
the time of the first judgment.® 

§ 60, Stay of Proceedings 

A stay of execution will stop the running of interest, 
unless the stay was procured by the debtor solely to pre¬ 
vent the enforcement of execution. 

Where a judgment provides for a stay of execu¬ 
tion thereon, and the judgment creditor does not 
appeal from such provision, he is not entitled to 
interest for the period during which execution is 
stayed.*^ However, it has been held that, where 
execution is stayed by acts and devices of the judg¬ 
ment debtor solely for the obstruction and preven¬ 
tion of enforcement of execution, interest will con¬ 
tinue to run.® 

§ 61. Sales of Property to Satisfy Debt 

In general, a Judicial sale to satisfy debts does not 
stop the running of interest until the confirmation of the 
sale; but where property is sold at a sheriff's sale inter¬ 
est is allowed only to the date of sale. 


It has been held that a judicial sale of property 
for the purpose of paying debts which are liens 
thereon does not stop the running of interest on 
such debts until the confirmation of the sale^ or 
the return day of the court order directing the 
sale.^® However, where property is sold at sher- 
ifiPs sale, interest on liens is allowed to the date of 
the sale only^^ except in so far as the rule may be 

affected by local practices.^2 

In some cases it is the rule, based on the fact 
that when payment is made to the officer making 
the sale he holds the funds as the bailiff of the lien¬ 
holders,that interest ceases to run from the time 
the purchase price at the sale is paid to such offi¬ 
cer and, where a sale is held under a deed of 
trust, it has been held that the interest runs until 
the purchase price is paid.^® Where there has been 
a sale of the whole of mortgaged premises under a 
decree of foreclosure, in a case where only a pai't 
of the debt had become due, interest should not be 
allowed on the part not due beyond the time when 
the proceeds of the sale become applicable to the 
payment of such part.^® Interest ceases to run on 
a mortgage debt from the time of the sale of the 
mortgaged property by the executor of the mortga¬ 
gor, although the executor failed to pay the mort¬ 
gage debt and retained the funds uninvested in his 
hands.i*^ 

Effect of solvency or insolvency of debtor*s es¬ 
tate. In some jurisdictions, if the sale is made for 
cash, interest is allowed up to the day of sale wheth- 


4. Or.—Compton v. Hammond Lum¬ 
ber Co.. 61 P.2d 1257, 154 Or. 650, 
certiorari denied Hammond Lum¬ 
ber Co. V. Compton, 67 S.Ct. 42, 
299 U.S. 578, 81 L.Ed. 426. 

S3 C.J. p 248 note 97. 

5. Or.—Compton v. Hammond Lum¬ 
ber Co., supra. 

6. Cal.—Moms v. Standard Oil Co., 
219 P. 998, 192 Cal. 343, 30 A.L.R. 
1103. 

7. Ark.—Papan v. Arkansas Light Sc 
Power Co., 277 S.W. 1, 169 Ark. 
855. 

8. H.J.—Tannenbaum v. Seacoast 
Trust Co. of Asbury Park, 25 A.2d 
533, 131 N.J.Eq. 93. 

9. Kan. — Lombard Investment Co. v. 
Burton, 47 P. 154, 6 Kan.App. 197. 

33 C.J. p 238 note 79. 

A sale by an assignee for creditors 
has been held to be within this rule. 
—Roos V. Fairy Silk Mills, 19 A.2d 
137, 342 Pa. 81, 134 A.L.R. 844. 

10. Administrator’s sale 

Pa.—Roos v. Fairy Silk Mills, supra. 

11 . Ohio.—Corpus Juris iiuoted in 
Union Trust Co. v. Cleveland Allot¬ 


ment Co., 172 N.E. 672, 673, 35 Ohio 
App. 549. 

Pa.—Roos V. Fairy Silk Mills, 19 A. 

2d 137, 342 Pa. 81, 134 A.L.R. 844. 
33 C.J. p 239 note 88. 

Belay caused by creditor 
A creditor is not entitled to In¬ 
terest for delay in the distribution 
of the proceeds of the sale whore 
such delay was caused by the credi¬ 
tor and others.—Riflle v. Hustead, 
C.C,A.Pa., 6 P.2d 439. 

12. Thirty days after sale 
Allowing interest on liens only up 

to thirty days after sheriff's sale was 
proper under local rule that within 
thirty days from the date oC the sale 
the purchaser shall pay the entire 
purchase price to the sherifl! and re¬ 
ceive his deed.—Union Trust Co. v. 
Cleveland Allotment Co., 172 N.E. 
672, 36 Ohio App. 649. 

13. Pa.—Roos V. Fairy Silk Mills, 19 
A.2d 137, 342 Pa. 81, 134 A.L.R. 
844. 

14. Belay in distribution 

First mortgagee was entitled to 
interest only to date of final pay¬ 
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ment of last installment paid by 
purchaser of mortgaged realty which 
was sold clear of liens in receiver¬ 
ship proceeding, notwithstanding 
second mortgagee by litigation 
brought in good faith, but without 
success, delayed dislribution.~Roos 
V. Fairy Silk Mills, supra. 

15. purchase by beneficiaries in 
deed 

Where land was sold under a deed 
of trust, one half of the purchase 
price to be paid in cash and the 
remainder in twelve months, and was 
purchased by the beneficiaries in the 
deed, who paid nothing, the purchaH<^ 
simply extinguishing (heir claims, 
it was held proper to cha,rgo Interest 
on the whole amount of the secured 
debts up to the time of the sale 
and on one half of the amount 
for twelve months th(iroafler.— 
Stanford v. Andrews, 12 Hoisk, 
Tenn., 664. 

16. Ind.—Croenman v. Pattison, 8 

Black! 466. 

17. N.Y.—Matter of Babcock. 9 N.X 

S. 654, 2 Conn.Surr. 82, 
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er the estate is solvent^^ or insolvent and if the 
sale is on credit and consequently the purchase mon¬ 
ey bears interest the creditor is entitled to interest 
until the amount is collected.^o in other jurisdic¬ 
tions the rule is that, where the debtor or his estate 
is solvent, interest continues to run until the pro¬ 
ceeds of the sale are actually applied to the pay¬ 
ment of the debt;2i but if the debtor or his estate 
is insolvent interest ceases when the sale is con¬ 
firmed,although even in such case if the fund 
arising from the sale, instead of being paid out to 
the creditors whose liens have been divested by the 
sale and who are entitled to be paid, is so kept or 
invested afterward as to draw interest, the creditors 
are entitled to this interest because it is produced 
by the money to which they are entitled.^^ 

§ 62. War 

Where a creditor and debtor are citizens and resi¬ 
dents of different countries, which are at war, interest 
will be suspended during the war, except as to interest 
as damages on debts which have accrued prior to the war, 
and except where one of the parties has an agent in the 
country of the other party. 

While it has been broadly stated that, when the 
creditor and debtor are citizens and residents of 
different countries, interest on the debt existing be¬ 
tween them will be suspended during the period that 
their respective countries are at war with each oth¬ 
er, 24 the rule must be qualified in that where the 
debt accrued prior to the war, so that interest as 
damages began to run then, the interest will con¬ 
tinue to run during the war.25 By some decisions 
the rule suspending interest is restricted in its op¬ 
eration to cases where interest is recoverable mere¬ 


§ 62 

ly as damages, interest provided for by the terms 
of a voluntary contract between the parties being 
unaffected by the existence of a state of war;^^ 
but others with better reason recognize no such 
limitation, and hold that the stipulation for inter¬ 
est does not change the principle which suspends 
its running during war.27 It has been held that, if, 
after the termination of the war, the parties enter 
into a new agreement concerning the debt, and the 
debtor assumes the payment of interest for the pe¬ 
riod during which the war continued, he cannot aft¬ 
erward relieve himself from its payment but 
there is also authority to the contrary.29 

Parties or agents in same country. In the absence 
of special statute, the running of interest is not af¬ 
fected by the existence of war, where both parties 
to the contract are citizens and residents of the 
same country.^® Where the creditor, although a 
subject of the enemy, is in the debtor’s country, or 
has an authorized agent residing in such country, 
to whom payment can be made by the debtor, in¬ 
terest on the debt will not be suspended during the 
existence of the war.^l Similarly, where the debt¬ 
or has an agent in the creditor’s country, interest 
will not be suspended during the war.S- Moreover, 
interest is not suspended where one of several joint 
debtors resides in the country with the creditor or 
his authorized agent nor is interest suspended 
where, although the principal debtor is an alien en¬ 
emy, his surety, against whom suit is brought, re¬ 
sides in the country with the creditor,34 the defense 
permitting an abatement of interest being a per¬ 
sonal one to the principal, and not available to the 
surety unless similarly situated.^^ 


la Md.—^Bllicott V. Bllicott, « Gill 
& J. 35. 

19. Md.—Strike v. McDonald, 2 
Harr. & G. 191. 

20- Md.—Ellicott v. Ellicott, 6 Gill 
& J. 35—Barnum v. Raborg, 2 Md. 
Ch. 616. 

21. Fa.—Appeal of Teatman, 102 Pa. 
297. 

33 C.J. p 238 note 85. 

22. Fa.—^Appeal of Teatman, supra. 
33 O.J. p 238 note 86. 

23. Pa.—^Appeal of Teatman, supra. 
33 C.J. p 239 note 87. 

24. W.Va.—Kent, Paine & Co. v. 
Chapman, 18 W.Va, 48'5. 

33 C.J. p 248 note 3. 

25. U.S.—^Hicks V. Guinness, N.T., 
46 act. 46, 269 XJ.S. 71, 70 HEd. 
168. 

Suit against alien property custodian 
In suit by American citizen against 


alien property custodian, authorized 
by Trading with the Enemy Act, to 
recover on account stated with Ger¬ 
man subject before declaration of 
war, it was held that the cause of 
action having accrued before war 
was declared, on German debtor's 
failure to pay, interest as damages 
was recoverable during period of 
war, notwithstanding interdiction of 
intercourse by Trading with the En¬ 
emy Act.—^Hicfcs V. Guinness, supra. 

Where a judgment had been recov¬ 
ered on the debt, for both principal 
and interest prior to the war between 
the states, it was error, in an action 
on the judgment, to abate the Inter¬ 
est on the principal debt for the pe¬ 
riod of the war.—Rowe v. Hardy, 34 
S.E. 626, 97 Va. 674, 75 Am.S.R. 811. 

26. S.C.—^Neilson v. Rutledge, 1 S. 
C.E(i. 194. 

33 C.J. p 249 note 4. 

27. XJ.S.—Brown v. Hiatts, Kan., 15 
Wall. 177, 21 E.Ed. 128. 

33 C.J. p 249 note 6. 
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28. D.S.—^Bainbridge V. Wilcocks, C. 
C.Pa., 2 P.Cas.No.755, Baldw. 636. 

S.C.—Inglis V. Nutt, 2 S.C.Eq. 623. 

29. Conn.—Borland v. Sharp, 1 Root 
178. 

30. Ark.—Williams v. State, 37 Ark. 
463. 

33 C.J. p 248 note 2. 

31. Ill.—Teaton v. Bemey. 62 Ill. 61. 
33 C.J. p 249 note 6. 

32. U.S.—^Miller v. Robertson, N.T., 
45 S.Ct. 73, 266 U.S. 243, 69 L.Ed. 
265. 

33. Ill.—^Teaton v. Berney, 62 Ill. 61. 
33 C.J. p 249 note 7. 

34. Ala.—Bean v. Chapman, 62 Ala. 

68 . 

Md.—Paul V. Christie, 4 Harr. & M. 
161. 

35. Ala.—Bean v. Chapman, 62 Ala. 
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§ 63 


a COMPUTATION 


§63. In General 

Interest is generally to be so computed as to avoid 
the payment of compound interest and to secure a cal¬ 
culation of interest on the actual amount due and for 
the actual period during which i.nterest should run. 

Interest is generally to be so computed as to 
avoid the payment of compound interest,and to 
secure a calculation of interest on the actual 
amount due^'^ and for the actual period during 
which interest should run.^^ A party who is re¬ 
quired to pay a smaller sum than he owes cannot 
be heard to complain of the manner of calculating 
interest.^^ In ascertaining the rate charged, the 
amount lent, the amount charged, and the time in¬ 
volved are necessary elements.^® 

Affirmance conditioned on the remission of er¬ 
roneously computed interest is discussed in Appeal 
and Error § 1863. 

§ 64. Statutory Provisions 

Statutes prescribing methods of computing Interest 
are not retroactive. 

The method of computing interest may be pre¬ 
scribed by statute as by the adoption of interest 
tables, or otherwise but such statutes do not ap¬ 
ply to contracts made prior to their adoption.^^ 


§ 65. Rests in Computation 

Computing Interest with periodical rests to ascertahn 
the balance due, the accrued interest becoming part of 
the new principal, generally is not permitted, except 
where contract, custom, or peculiar circumstances so re¬ 
quire. 

The computation of interest with periodical rests 
to ascertain the balance due, carrying the accrued 
interest over as part of the new principal, is not 
generally permitted, as it would result in compound¬ 
ing interest but it has frequently been held that 
such rests should be made whenever the custom of 
dealing between the parties, the known usages of 
trade, or the peculiar circumstances of the case so 
require,or where such rests are provided for by 
contract.^5 

§ 66. Application of Partial Payments 

a. In general 

b. Interest on partial payments 
a. In General 

Under the general rule, partial payments, In the ab¬ 
sence of agreement to the contrary, are first applied to 
discharge interest due; any surplus goes to discharge 
the prijncipal, the interest being computed thereafter on 
the balance; and any Interest remaining unpaid Is not 
added to the principal for purposes of computing Interest. 

Where partial payments are made, the general 
rule, which is known as the ^‘United States Rule,”46 


36. Ky .—McWilliams v, Northwest- 
. ern Mut. Life Ins. Co.. 147 S.W.2d 

79, 285 Ky. 192. 

33 C J. p 249 note 13. 

“The first and primary rule ap¬ 
plicable to simple interest is that it 
is computed solely upon principal." 
—In re Chinese American Bank, 36 
Hawaii 571, 506. 

Compounding’ not shown 

Statement showing: that amount 
annually distributable on widow's 
share was applied first to interest on 
overpayment did not show interest 
compounded annually on balances 
found ag’ainst widow.—Searles’ 
Adm’r v. Gordon’s Adm’r, 157 S.E. 
769, 156 Va. 289. 

37. Del.—Agostini v. Colonial Trust 
Go., Ch., 36 A.2d 33. 

N.J.—Wilbur v. Win, 103 A. 985, 
89 N.J.Eq. 278. 

Ohio.—'Carr v. Doan Savings Loan 
Co., 147 N.E3. 641, 112 Ohio St 219, 
40 A.L.H. 819, 

33 C.J. p 249 note 14. 

38. Del.—Agostini v. Colonial Trust 
Co.. Ch., 36 A.2d 33. 

33 C.J. p 249 note 15. 

Term of payment of debt payable in 
iust ailments 

When a debt is made payable in a 
given number of installments, of 


j equal amount, payable at equal In¬ 
tervals, the term of payment for the 
whole debt is ascertained, for the 
purpose of calculating the interest 
or discount, by adding 1 to the num¬ 
ber of installments and dividing the 
sum by 2; thus the term of pay- 
rpent of a debt payable in fifty week¬ 
ly installments of equal amount is 
equivalent to a loan of the same 
amount for twenty-five and one half 
weeks.—Unity Plan Finance Co. v. 
Green, 155 So. 900, 179 La. 1070. 
Days instead, of years 

Charging interest for a certain 
number of days, instead of years, 
months, and days, in order to in¬ 
crease the amount, has been dis¬ 
approved.—^Wollenberger v. Hoover, 
179 N.B. 42, 346 III, 611. 

39. Ky .-^Calhoun v. Paducah, 6 Ky. 
Op. 482. 

40. Del.—Agostini v. Colonial Trust 
Co., Ch., 3$ A.2d 33. 

Rate generally see supra §§ 30-40. 

41. Miss.—Meek v. Alexander, 102 
So. 69, 137 Miss. 117. 

33 C.J. p 249 note 17. 

42. Mich.-—Huxford v. Eslow, 18 N. 
W. 630, 63 Mich. 179. 

33 C.J. p 250 note 18. 

43. Fla.—Morgan v. Mortgage Dis¬ 
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count Co., 129 So. 689, 100 Fla. 
124. 

Ky.—Pool V. First Nat. Bank of 
Princeton, 156 S.W.2d 4, 287 Ky. 
684. 

Ohio.—Chubb v. Patchin, 20 Ohio N. 

P.,N.S„ 338. 

33 C.J, p 250 note 19. 

Computation so as to avoid com¬ 
pounding interest generally see su¬ 
pra § 63. 

44. Mich.—Ruloff v. Hazen, 83 N.W. 
370, 124 Mich. 670. 

33 C.J, p 250 note 20. 

Interest on rentals 
In action on supersedeas bond for 
recovery of rentals by plaintiffs, 
the court properly considered each 
rental period as a rest for purpose 
of calculating interest on damages, 
since plaintiffs were entitled to in¬ 
terest on value of rentals accruing 
at end of each period.—Bigelow v, 
Indemnity Ins. Co. of North Ameri¬ 
ca, 221 N.W. 661, 200 Iowa 884. 

45. Cal.—Page v. Williams, 54 Cat 
562. 

46. Del.—Corptis Jtirla cited In 

Agostini V. Colonial Trust Co., Ch., 
36 A.2d 33, 39. 

lit—Scales V. McMahon, 4 N.Ifi.2d 

872, 364 in. 413. 
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is to apply the payments in the first place to the 
discharge of the interest then due; if a payment 
exceeds the interest then due, the surplus goes to¬ 
ward discharging the principal, and interest is to 
be computed thereafter on the balance of the prin¬ 
cipal; if the payment is less than the interest, the 
surplus of interest must not be taken to augment 
the principal, but interest continues on the former 
principal until the payments, taken together, exceed 
the interest due, and then the surplus is to be ap¬ 
plied toward discharging the principal, and inter¬ 
est is to be computed on the balance of the prin¬ 
cipal as before.^*^ Where interest is payable in peri¬ 
odic installments which themselves bear interest 
from maturity, partial payments arc to be first ap¬ 
plied to the discharge of the interest accrued on 
interest, then to the discharge of the interest on 
the principal, and lastly to the discharge of the 
principal itself. 

Unless the agreement savors of usury,the gen¬ 
eral rule must yield, however, to the agreement of 


§ 66 

the parties,and, where a party owes a debt con¬ 
sisting of principal and interest, and it is agreed 
between him and his creditor that the principal shall 
first be paid, payments made will be applied accord- 

ingly.Si 

Mercantile ride. Some cases have adopted a 
method known as the Mercantile Rule, in conform¬ 
ity with the custom of the parties, or the usage of 
the trade in which they are engaged, by which the 
account is stated, calculating interest on each item 
of the debt on the one side, and allowing interest 
on each payment on the other other cases 

have expressly disapproved, or refused to apply, 
this method of computing interest,and it has 
been said to be not widely recognized.^^ 

In nvaking an amortised loan, the amount named 
as principal in the evidence of debt includes not 
only the amount loaned, but interest thereon at a 
definite rate, all calculated so that by equal pay¬ 
ments for a stipulated number of equal periods the 
debt and interest will be fully paid when the last 
installment is paid.^^ 


Kan.—Christie v. Scott, 94 P. 214 
77 Kan. 257. 

Ky.—Wren v. People’s Bank, 35 S.W. 

2d 566. 237 Ky. 398. 

Pa.—Cusati v. Dellisanti, 31 A.2d 
604, 152 Pa.Super. 223. 

Tenn—Dowler v. Georgia Enterpris¬ 
es, 34 S.W.2d 445, 162 Tenn. 59. 
47. Ala.—Corpus Juris cited in De 
Moville V. Merchants & Parmers 
Bank of Greene County, 186 So. 
704. 710. 237 Ala. 347—Corpus Ju¬ 
ris cited in Lee v. Cochran, 164 So. 
389. .391. 231 Ala. 272. 

Del.—Corpus Juris cited in Agostini 
V. Colonial Trust Co., Ch., 36 A.2d 
33. 39. 

Hawaii.—Helbush v. Mitchell, 34 Ha¬ 
waii 639. 

Ill.—Corpus Juris cited in Scales v. 
McMahon. 4 N.E.2d 872. 875, 364 
Ill. 413—Lee v. Meredith, 249 JM. 
App. 274. 

Ky.—McWilliams v. Northwestern 
Mut. Life Ins. Co., 147 S.VV.2cl 79, 
285 Ky. 192—Corpus Juris cited In 
Wren v. People’s Bank, 35 S.W.2d 
666, 567, 237 Ky. 398. 

N.J.—Corpus Juris cited in Wilentz 
V. Plendrickson, 33 A.2d 366, 373, 
133 N.J.Eq. 447. 

]Sr.Y.—Woolley v. Johnson, 206 N.Y. 

S. 180, 209 App.Div. 474. 

OkL—Tootle-Campbell Dry Goods Co. 

V. Mounts, 216 P. 113, 90 Okl. 40. 
Pa.—Corpus Juris cited in Cusati v. 
Dellisanti, 31 A.2d 604, 605, 152 

Pa.Super. 223. 

S.C.—Lowndes v. McCabe Fertilizer 
Co., 154 S.E. 641, 157 S.C. 371. 
Tenn.—Dowler v. Georgia Enterpris¬ 
es, 34 S.W.2d 445, 162 Tenn. 59. 


Tex.—Corpus Juris cited in Straus v. 
Brooks, Civ.App.. 126 S.W.2d 542. 
reversed on other grounds 148 S. 
W.2d 393, 136 Tex. 141—Corpus Ju¬ 
ris cited in J. I. Case Co. v. Laub- 
han, Civ.App., 64 S.W.2d 1079, 1080. 
33 C.J. p 250 note 22, p. 256 note 80. 
Application of payment to principal 
or interest generally see the C.J.S 
title Payment § 75, also 48 C.J. 
p 662 note 66-p 663 note 88. 

The general rule applies to the 
method of computing interest and 
other partial payments of judgments. 
—Rawlings v. Anheuser-Busch Brew¬ 
ing Ass’n, 94 N.W. 1001, 69 Neb. 34 
—33 C.J. p 251 note 24. 

Where interest on a bond payable 
in installments, although running 
from its date, is not payable until 
the principal is payable, a partial 
payment made before the principal 
falls due is to be applied to the ex¬ 
tinguishment of principal and such 
proportion of interest as has ac¬ 
crued on the principal so extinguish¬ 
ed.—^Williams v. Houghtaling, 3 Cow., 
N.y„ 86. 

Where a reference is ordered in or¬ 
der to ascertain the amount of a 
debt by stating an account between 
the parties, interest on the items 
will be allowed on the principle of 
partial payments, unless another 
method of computation was estab¬ 
lished by an agreement between the 
parties. 

N.Y.—Clift v. Moses, 27 N.T.S. 728, 
75 Hun 517, aflirmed 45 N.E. 1131, 
151 N.Y. 628. 

Wis.—^ReecL v. Jones, 16 Wis. 40. 
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48. N.H.—Townsend v. Riley, 46 N. 
H. 300. 

33 C.J. p 251 note 27. 

48, Tenn.—Dowler v, Georgia Bnt*m- 
prises, 34 S.W.2d 445, 162 Tenn. 
59. 

Agreement not usurious 
Wash.—Sibbald v. Chehalis Savings 
& Loan Ass’n, 107 P.2d 333, 6 
Wash,2d 203. 

50. Del.—Corpus Juris cited lu 
Agostini V. Colonial Trust Co., Ch„ 
36 A.2d 33. 39. 

Va.—Pindall v. Marietta Bank, 10 
Leigh 502, 37 Va 602. 

51. Ga.—Rice~Stix Dry Goods Co. v. 
Friedlander Bros., 117 S E. 762, 30 
Ga.App. 312, affirmed Friedlander 
Bros. V. Rice-Stix Dry Goods Co., 
122 S.E. 890, 158 Ga 303. 

Tenn.—^Dowler v. Georgia Enterpris¬ 
es, 34 SW.2d 445. 162 Tenn. 59. 

Va.—Pindall v. Marietta Bank, 10 
•Leigh 502, 37 Va, 502. 

52. Mich—Gay v. Berkey, 100 N.W. 
920, 137 Mich. 658. 

33 C.J. p 251 note 33. 

53. Del.—Agostini v. Colonial Trust 
Co., Ch., 36 A.2d 33. 

HI.—^Corpus Juris cited in Scales 
V. McMahon, 4 N.E.2d 872, 875, 364 
Ill. 413. 

33 C.J. p 252 note 34. 

54. Ill.—Scales V. McMahon, 4 N.E. 
2d 872, 364 Ill. 413. 

53. Kan.—Union Central Life Ins. 
Co. V. Stevens, 57 P.2d 67, 143 Kan. 
767. 



INTEBEST 


47 C.J.S. 


§ 66 

■fa. Interest on Partial Payments 

Under most authorities, interest is not allowed in 
favor of the debtor on partial payments made on the 
principal debt, in the absence of an agreement therefor- 

Although there is authority to the contrary, it 
has generally been held that, in the absence of some 
agreement providing for such method of computa¬ 
tion, interest is not allowed in favor of the debtor 
on partial payments made on the principal debt, 
and it is error to compute interest on the principal 
to some day subsequent to the partial payment, and 
on that day to apply the payment, with interest 
thereon, to the principal and accrued interest^*^ 

§ 67. Application of Set-Off 

A debtor entitled to a set-off against the debt owes 
interest only on the balance of the debt. 


It has been held that, if a debtor whose obligation 
bears interest becomes entitled to set off a nonin¬ 
terest-bearing claim against the creditor, the orig¬ 
inal debt is deemed to be acquitted to the extent of 
the set-off and thereafter interest runs only on the 
balance but a deposit in escrow cannot be con¬ 
sidered as a tender, or a payment into court, so as 
to stop the running of interest on unpaid claims, 
under a claim of set-off.®^ 

§ 68. Compound Interest 
'‘Compound interest” is defined supra § 1. The 
right to, and liability for, compound interest are 
discussed supra §§ 3, 5-8, and computation of in¬ 
terest so as to avoid payment of compound interest, 
supra § 63. 

Examine Pocket Parts for later cases. 


V. RECOVEEY 


§ 69. Nature and Form of Remedy 

Interest on a judgment has been held recoverable by 
independent suit or by way of execution. 

Whether the interest may or may not be recov¬ 
ered in an action of assumpsit is considered in As¬ 
sumpsit, Action of, § 36; on the case, in Case, Ac¬ 
tion on, § 11; for rent in a distress proceeding, in 
the C.J.S. title Landlord and Tenant § 708, also 33 
C.J. p 254 note 62; on a common count for money 
lent, in the C.J.S. title Money Lent § 8, also 41 C.J. 
p 10 note 97; for money paid, in the C.J.S. title 
Money Paid § 14, also 41 C.J. p 25 note 24; for 
money received, in the C.J.S. title Money Received 
§ 33, also 41 C.J. p 72 note 14--p 73 note 24; for 
goods sold and delivered in the C.J.S. title Sales § 
459, also 55 C.J. p 1017 notes 98, 99; or for work 
and labor done and performed in the C.J.S. title 
Work and Labor §§ 65-67. 


Interest on judgments is discussed supra § 21; 
and provision for interest in judgments, in the C.J. 
S. title Judgments § 77, also 33 C.J. p 1204 note 51 
-p 1205 note 69. It has been held that interest 
on a judgment is recoverable either by an inde¬ 
pendent suit or by way of execution as provided by 
statute.^^ 

§ 70. Interest as Incident to Principal 

Interest is frequently said to be an incldelnt of the 
debt; but, where It Is payable by virtue of a contract, 
it is an integral part of the debt itself. 

In a number of cases interest is slated generally 
to be an incident of the debt, apparently without 
regard to the distinction between interest as dam¬ 
ages and contractual interest,even when the 
claim for interest must be specially pleaded or 


66. U.S.—Penrose v. Hart. Pa., 1 
Dali. 378. 1 L.Ed. 185—Tracy v. 
Wickoff, Pa., 1 Dali. 124, 1 L.Ed. 
65. 

57. Ky.—^Henderson Cotton Mfff. Co. 
r. Dowell Mach. Shops, 7 S.W. 142, 
86 Ky. 668, 9 Ky.D. 831. 

33 C.J. p 251 note 32. 

Discount for prepayment 

Kan.—Union Central Dife Ins. Co. v. 

Stevens, 57 P.2d 57, 143 ICan. 757. 
Interest on amount paid under prior 
judgment 

Where plaintiff after first trial col¬ 
lected moneys on execution of judg¬ 
ment but new trials were granted, 
defendant was held not entitled to 
interest on amount so collected to 
time judgment was rendered in sub¬ 
sequent trial On which judgment 
money collected on prior judgment 


was credited, where plaintiff was not 
given interest on hxs claim.—Cox v. 
Dixie Power Co., 16 P.2d 016, 81 
Utah 94. , 

58. Ga.—Meriwether v. Bird, 9 Ga. 
594. 

Tex.—^Corpus Juris cited in Eds on & 
Hamm v. Murray, Civ.App., 285 
S.W. 659, 662. 

33 C.J. p 252 note 35. 

59. Pa.—Gilberton Fuels v. Phila¬ 
delphia & Beading Coal & Iron 
Co., 20 A.2d 217, 342 Pa. 102. 

60. Ill.—Tracey v. Shanley, 36 N.E. 
2d 753, 311 Ill.App. 529. 

61. U.S.—Federal Deposit Ins. Cor¬ 
poration V. Citizens State Bank of 
Niangua, Niangua, Mo., D.C.Mo., 
40 F.Supp. 805, reversed on other 
grounds, C.C.A., 130 F.2d.l02—U. S. 
V. Proctor, D.C.Tex., 286 F. 272. 
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Ala.—Estes Dumber Co. v. Investors' 
Syndicate, IS? So. 31, 223 Ala. 408 
—Scott V. Thomas, 100 So. 778, 231 
Ala. 420. 

Cal.—Pomona City School Diat. v. 
Payne, 50 P.2d 822, 9 CaJ.App.2d 
510. 

Ga.—State Mut. Ins, Co. v. fllst, 16 
S.E.2d 599, 65 Ga.App. 817. 

Neb.—Fender v. Waller, 298 N.W. 
340, 139 Neb. 612. 

N.y.—J. 13. I’resLon Co. v. Funkhous- 
er, 184 N.E. 737, 261 N.T. HO, 87 A. 
L.R. 459, roargument denied 185 
N.E. 772, 201 N.y, 639, and af¬ 
firmed Funkhousor v. J. Ji Pres¬ 
ton Co., 54 S.Ct. 134, 200 U.S. 163, 
78 D.Ed. 243—A. M. Xlazoll, Inc. v. 
City of Dong Beach, 177 N.E. 420, 
257 N.y, 201, 

Pa.—Commonwealth ex rcl. lUowers 
V. Flowers, 181 A. 485, 320 Pa 
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prayed for.^2 Perhaps a proper distinction to be 
drawn is that, where interest is recoverable as 
damages, it is merely an incident of the principal 
debt and follows the principal as such incident un¬ 
til it is separated and set apart in some manner as 
a particular debt,®^ as where the parties agree to 
treat it as a separate demand,®^ but, where inter¬ 
est is expressly reserved in the contract or is im¬ 
plied by the nature of a promise, it is an integral 
part of the debt itself, and is recoverable of right,®^ 
although the latter proposition must be taken with 
the qualification that interest is recoverable strictly 
as interest only during the continuance of the con¬ 
tract and as provided by its terms, before breach, 
and not after.66 

It is optional with a party whether he will claim 
the whole, part, or none of the interest allowed by 
law; but, when he sues for it, the claim for inter¬ 
est must stand or fall with the principal debt.67 


§ 71 

§71, Interest as Distinct Cause of Action 

a. In general 

b. Effect of payment of principal 

c. Effect of payment of interest 

a. In G-eneral 

Interest provided for by contract is recoverable in an 
Independent action; but this is not true as to interest 
recoverable otherwise than under contract. 

Where interest is provided for by contract and 
is due and payable, it constitutes a specific claim 
for which an independent action may be brought 
similarly, where the interest has become a liqui¬ 
dated sum by acknowledgment of the debtor or 
otherwise, it has lost its special character as inter¬ 
est, and may be recovered the same as any other 
debt.69 On the other hand, where interest is re¬ 
coverable otherwise than under contract, it does 
not constitute a distinct claim and can only be re¬ 
covered with the principal by actionJ® 


73—In re Beckman, 14 A,2d 5SI, 
141 Pa.Super. 315—Leisenring v. 
Harrison, 158 A. 631, 104 Pa.Super. 
379. 

Tex.—Corpus Juris cited iu Jambers 
V. Woods, Civ.App., 85 S.W.2d 353, 
354—Shaw v. American Life Ins. 
Go., Civ.App., 60 S.W.2d 1110. 

33 C.J. p 254 note 63. 

ISTecessity of principal debt 

(1) There can be no interest where 
there is no principal due.—Pacific 
Mut. Life Ins. Co. of California v. 
Goss, C.C.A.Ga., 99 F.2d 658, certio¬ 
rari denied 59 S.Ct. 591, 306 U.S. 650, 
83 L.Ed. 1049. 

(2) Where no principal is owing:, 
no interest can accrue, principal and 
interest being correlative terms.— 
Commercial Nat. Bank in Shreveport 
V. Parsons, C.C.A.La., 144 F.2d 231, 
rehearing denied 145 P.2d 191, cer¬ 
tiorari denied 65 S.Ct 440, 323 U.S. 
796, 89 L.Ed. 635. 

(3) Implicit in the payment of in¬ 
terest is the concept of a debt which 
is due or which will become due in a 
definite amount and at a definite 
time.—Penn Mut. Life Ins. Co. v. C. 
I. R., C.C.A., 92 P.2d 962, followed in 
92 F.2d 972. 

Title to interest generally follows 
title to the fund. 

U.S.-—In re Grant, D.C.Mass., 52 F. 
2d 171. 

Wis.—Board of Education v. City of 
Racine, 238 N.W. 413, 205 Wis. 489. 

62. Tex.—Colbert v. Dallas Joint 
Stock Land Bank, 150 S.W.2d 771, 
136 Tex. 268. 

Demand for interest in pleading see 
infra § 74. 

•63. U.S.—Merrigan v. Metropolitan 
Life Ins. Co., D.CLa., 43 P.Supp. 
209. 

Mo.—Federal Deposit Ins. Corpora¬ 


tion V. Farmers Bank of Newtown, 
App., 180 S.W.2d 532. 

N.T.—Union Trust Co. of Rochester 
V. Kaplan, 292 N.V.S. 152, 249 App. 
Div. 280—Gregory v. Jacobs, 56 N. 
Y.S.2d 574, affirmed 57 N.Y.S.2d 
538, 269 App.Div. 921, appeal dis¬ 
missed 59 N.Y.2d 384, 269 App.Div. 
1006. 

Pa,—In re Yeager’s Estate, Orph., 38 
Luz.Leg.Reg. 178. 

Tex.—Corpus Juris cited in Jambers 
V. Woods, Civ.App., 85 S.W.2d 353, 
354. 

33 C.J. p 254 note 64. 

Interest and damages distinguished 
generally see Damages § 52 a. 
Interest as distinct cause of action 
see infra § 71. 

“Interest is no part of a debt un¬ 
less so stipulated in the contract.”— 
Simon v. New Jersey Asphalt & Pav¬ 
ing Co., 8 A 2d 256, 258, 123 N.J. 
Law 232—^Warren Bros. Co. v. Hart¬ 
ford Accident & Indemnity Co., 133 
A. 479, 480, 102 N.J.Law 616. 

64. N.J.—State v. Erie R. Co., 42 
A.2d 759. 

Pa.—Kann v. Kann, 103 A. 369, 259 
Pa. 683. 

65. U.S.—^Nelson v. Chicago Mill & 
Lumber Corporation, C.C.A.Ark., 
76 F.2d 17, 100 A.L.R. 87. 

Ky.—Pool V. First Nat. Bank of 
Princeton, 155 S.W.2d 4, 287 Ky. 
684. 

N.Y.—Gregory v. Jacobs, 56 N.Y.S. 
2d 674, affirmed 57 N.Y.S.2d 538. 
269 App.Div. 921, appeal dismissed 
59 N.Y.2d 384, 269 App.Div. 1006. 
Ohio.—^Heidelberg College v. Nation¬ 
al City Bank of Cleveland, 29 N. 
E.2d 572, 65 Ohio App. 212. 

Pa.—Roos V. Fairy Silk Mills, 19 A. 

2d 137, 342 Pa. 81, 134 A.L.R. 844. 
Wash.—^Corpus Juris q.tioted la 
Saulsberry v. Wood, 39 P.2d 592, 
593, 180 Wash. 340. 

33 C.J. p 197 note 82, p. 254 note 65. 
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66. U.S.—^Holden v. Freedman’s 
Savings & Trust Co., D.C., 100 U.S. 
72. 25 L.Ed. 567. 

33 C.J. p 254 note 66. 

67. Pa.—Evans v. Hall, 45 Pa. 235. 
33 O.J. p 254 note 54. 

68. U.S.—Hammond v. Carthage 
Sulphite Pulp and Paper Co., D.C. 
N.Y., 34 F2d 157. 

Kan.— Corpus Juris cited in Marsh 
v. Brown-Crummer Inv. Co., 23 P. 
2d 465. 467, 138 Kan. 123. 

N.Y.—Crawford Associates v. Sgam- 
mato, 31 N.Y.S.2d 47, 263 App.Div. 
739, appeal granted 32 N.Y.S.2d 
1018, 263 App.Div. 875. 

Wash.— Corpus Juris quoted In 
Saulsberry v. Wood, 39 P-2d 592, 
593, 180 Wash. 340—Crowder v. 
Morphy, 112 P. 742, 61 Wash. 626. 
33 C.J. p 254 note 68. 

Splitting causes of action involving 
interest see Actions § 103 c (4). 
Independent covenant 

An agreement to pay interest is 
an independent covenant on which 
creditor may recover, although he 
does not sue for the principal.— 
New Rochelle Trust Co. v. Hinton, 
9 N.Y.S.2d 861, affirmed 11 N.Y.S.2d 
707, 256 App.Div. 724. 

69. U.S.—^National Bank of New 
York V. Mechanics’ Nat. Bank, N. 
Y., 94 U.S. 437, 24 L.Ed. 176. 

33 C.J. p 255 note 69. 

70. U.S.—^Nelson v. Chicago Mill & 
Lumber Corporation, C.C.A.Ark., 76 
F.2d 17, 100 A.L.R. 87—^Hammond 
V. Carthage Sulphite Pulp & Pa¬ 
per Co., D.C.N.Y., 34 P-2d 157. 

Ohio.—^Heidelberg College v. Nation¬ 
al City Bank of Cleveland, 29 N.E. 
2d 672, 65 Ohio App. 212—In re 
Yeager’s Estate, Orph., 38 Luz.Leg. 
Reg. 178. 

17 C.J. p 814 note 27. 

Interest recoverable as damages see 
Damages § 52 eu 
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Before mattirify of principal. Interest that be¬ 
comes due and payable by virtue of a contract be¬ 
fore the principal falls due may be recovered in a 
separate action therefor, even prior to the maturity 
of the principal debt;'^^ and a stipulation in the 
contract that on the nonpayment of the interest, 
when due, it shall become a part of the principal 
and bear interest does not render the principal and 
several installments of interest an entire demand 
so as to prevent a separate recovery on each in¬ 
stallment of interestJ^ However, although the 
creditor may recover for the interest which accrues 
before the principal becomes due, yet, if he for¬ 
bears to bring his action for that purpose, as he 
may, the interest remains incident to the debt and 
may be recovered with it'^^ 

After maturity of principal. Where interest is 
allowed otherwise than under contract, after the 
maturity of the debt, it is not recoverable in a sep¬ 
arate action but, if the contract provides for the 
payment of interest at one time and the principal 
debt at an another, a separate action may be 
brought to recover the interest, although the prin¬ 
cipal is then due.'^S 


b. Effect of Payment of Pmicipal 

Ijnterest due under a contract is generaiiy recoverable 
in an action therefor even after the paymrent of the prin¬ 
cipal debt; but such payment prevents recovery of inter¬ 
est which is due otherwise than under contract. 

Where interest is provided for by contract, the 
payment of the principal debt will not defeat the 
right to recover accrued interest by a subsequent 
suit;'^^ but where interest is recoverable other¬ 
wise than under contract, and payment of the prin¬ 
cipal as such is made and accepted, no interest can 
be recovered, the payment of the debt extinguish¬ 
ing the right to recover interest thercon.'^'^ How¬ 
ever, the latter rule applies only to the payment and 
acceptance of the principal debt as such and the 
application of partial payments to interest before 
principal is discussed supra § 66. Also, the rule has 
no application where the conditions of payment are 
such that the person entitled cannot assert a claim 
to damages at the time of payment.Further, 
where interest is specially provided for by statute 
in a particular case, the interest becomes thereby 
engrafted on, and a part of, the debt itself, and 
hence a payment and acceptance of the principal 
will not under such circumstances alone defeat the 
right to interest,^^ and the receipt of the princi- 


71. U.S.—^Amy v. City of Dubuque, ; 
Iowa, 98 U.S. 470, 25 L.Ed. 228. 

S3 C.J. p 255 note 70. 

72. Iowa.—Carter v. Carter, 41 N.W. ! 
168, 76 Iowa 474. 

S3 C.J. p 255 note 71. 

73 . Ill. — ^Ade V. Ade, 181 Ill.App. 
577. 

Mass.—Perry v. Perry, 2 Cush. 92. 
Interest in advance see supra § 27. 

74. N.T.—Corpus Juris cited in. Cen¬ 
tral Hanover Bank & Trust Co. v. 
Roslyn Estates, 42 N.Y.S.2d 130, 
140. 

33 C.J. p 255 note 74. 

75. Mass.—French v. Bates, 21 N. 
E. 237, 149 Mass. 73, 4 L.R.A, 2G8. 

33 C.J. p 255 note 75. 

76. U.S.—^Nelson v. Chicago Mill & 
Dumber Corporation, C.C.A.Ark., 
76 P.2d 17, 100 A.L.R. 87—Schram 
V. Brooks, D.C.Mich., 41 P.Supp. 
874. 

Ga.—Rice-Stix Dry Goods Co. v. 
Friedlander Bros., 117 S.E. 762, 30 
Ga.App. 312, affirmed Friedlander 
Bros. V. Rice-Stix Dry Goods Co., 
122 S.E. 890, 158 Ga. 303. 

Ill.—Corpus Juris cited in Vander- 
cook V. Mayer, 17 N.B.2d 642, 643, 
297 Ill.App. 311. 

Kan.—Corpus Juris cited in Marsh 
V. Brown-Crummer Inv. Co., 23 P. 
2d 465. 467, 138 Kan. 123. 

Ky.—Pool V. First Nat. Bank of 
Princeton, 166 S.W.2d 4, 287 Ky. 
684. 

N.Y.^—Gregory v. Jacobs, 66 N.Y,S.2d 
674, affirmed 67 N.Y.S.2d 636, 269 


App.Div, 921, appeal dismissed 59 
N.Y.2d 384, 269 App.Div. 1006. 

Ohio.—Heidelberg College v. Nation¬ 
al City Bank of Cleveland, 29 N.E. 
2d 572, 65 Ohio App. 212. 

Pa.—Commonwealth ex rel. Flowers 
V. Flowers, 181 A. 485, 320 Pa. 
73. 

S.r?.—In re Liquidation of Badger 
State Bank, Badger, D., 15 N.W. 
.2d 744. 

33 C.J. p 255 note 76. 

Waiver of right to interest general¬ 
ly see supra § 29. 

77. U.S.—Nelson v., Chicago Mill & 

Lumber Corporation, C.C.A.Ark., 76 
F.2d 17, 100 A.L.R. 87—Hammond 
V. 'Carthage Sulphite Pulp & Pa¬ 
per Co.. D.C.N.Y., 34 F.2d 157. 

Ga.—Rice-Stix Dry Goods Co. v. 
Friedlander, 117 S.E. 762, 30 Ga. 
App. 312, affirmed Friedlander., 
Bros. V. Rice-Stix Dry Goods Co., 
122 S.E. 890, 168 Ga. 303. 

Neb.—Fender v. Waller, 298 N.W. 
349, 139 Neb. 612. 

N.Y.—Gregory v. Jacobs, 56 N.T.S.2d 
674, affirmed 67 N.Y.S.2d 538, 269 
App.Div. 921, appeal dismissed 69 
N.Y.S.2d 384, 269 App.Div. 1006. 

Ohio.—Heidelberg College v. Nation¬ 
al City Bank of Cleveland, 29 N.E. 
2d 572, 65 Ohio App. 212. 

Pa.—^Corpus Juris cited in Delaware 
& Hudson Co. v. Franklin Railway 
Oil Co., 16 Fa.Dist. & Co., 676, 677 
—In re Yeager's Estate, Orph., 38 
Luz.Leg.Reg, 178. I 

17 C.J. p 814 note 28. 1 

Interest recoverable as damages see 
jpamages S 52 a. i 


Reason for rule 

Interest, in such case, Is merely in¬ 
cidental to the debt or principal and 
cannot exist without it. 

Mo.—Federal Deposit Ins. Corpora¬ 
tion V. Farmers Bank of Newtown, 
App., 180 S.W.2d 532. 

S.D.—In re Liquidation of Badger 
State Bank, Badger, S. D., 16 N. 
W.2d 744. 

Bank insolvency proceedings are 
not within the application of the 
rule.—Federal Deposit Ins, Corpora¬ 
tion V. Farmers Bank of Newtown, 
supra. 

Agreement to arbitrate as to interest 
Where the obligor in a bond denied - 
his liability for interest and paid 
the principal, agreeing to submit the 
question of interest to arbitration, 
the acceptance of the principal by 
the obligee, oven though the arliltra- 
tors found in his favor, prcvend‘d 
his recovery of interest in a suit on 
the bond thereafter, the obligor re¬ 
fusing to abide by the award.- - 
Moore v. Fuller, 47 N.C. 206. 

78. Ga.—Louisville & N. R. Co. v. 
Alford & Co., 63 S.E. 624, 6 Ga.App. 
428. 

79'. Cal.—Connor v. Baker field Bank, 
190 F. 801, 183 Cal. 199. 

80. Ga«—Rice-Stix Dry Goods Co. v. 
Friedlander Bros., 117 S.E. 762, 
30 Ga.App. 312, affirmed inriodland- 
er Bros. v. Rice-Stix Dry Goods 
Co., 122 S.E. 890, 158 Oa. 303. 
Ill.-^riOorpufi Juris cited lu Tander- 
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pal will not, in general, bar a subsequent action for 
interest if it is agreed between the parties that it 
shall not have this effect^^ 

Acceptance of principal only under protest. 
Where the creditor accepts^the payment of the 
principal sum only under protest, or otherwise 
claims interest thereon, such acceptance will pre¬ 
vent his recovery of interest on such debt there¬ 
after but this rule has been held not to apply 
where claimant does not receipt for the principal 
sum in full, but on the contrary notifies the debtor 
that the amount is insufficient.^3 

Effect of compromise or accord. As a matter of 
course, where the principal of a debt, doubtful or 
contested, is paid in compromise of all liability, or 
where, under other circumstances, the parties have 
come to a valid accord, such payment or a satis¬ 
faction as agreed, to the extent of the principal 
sum, will operate to extinguish all further claim 
for interest, whether due under the antecedent con¬ 
tract or recoverable if at all as damages for its 
breach.34 This, however, is on an entirely differ¬ 
ent principle from those which have been discuss¬ 
ed, but the cases have not always made the distinc¬ 
tion clear.'^S 

c. Effect of Payment of Interest 

Payment of interest does not bar recovery of the prin¬ 
cipal, at least where interest is specifically reserved. 

There is no ground for holding that the payment 
and acceptance of interest is a bar to a right of re¬ 
covery of the principal,^® at least where interest is 
specifically reserved.^*^ 

§ 72. Time to Sue and Limitations 

Limitation of actions as affecting the recovery 
of interest generally and where the recovery is not 
under statutes of limitations expressly, relating to 


actions to recover interest, is treated in the C.J.S. 
title Limitations of Actions § 157, also 33 C.J. p 
257 notes 95-99. 

Examine Pocket Parts for later cases, 

§ 73, Pleading 

Equivocal terms referring to interest, as used in a 
pleading, will be construed as it appears the pleader in¬ 
tended. 

The term ^'legal interest,used in pleadings, may 
mean the rate fixed by law in the absence of con¬ 
tract, or the highest rate of interest which the 
law allows the parties to contract for, the true 
meaning depending on the context and the facts; 
it will be understood as it appears that the pleader 
intended it should be.^S A claim of interest at a 
certain “per cent'' will be construed to mean such 
per cent per annum;S3 

§ 74 , - Declaration, Complaint, or Peti¬ 

tion 

a. In general 

b. Setting forth rate and time 
a. In General 

Interest recoverable under equitable principles, or by 
virtue of statute need not be specially claimed in the 
pleading; but apart from such situations, and where in¬ 
terest is due by virtue of a contract, a demand in the 
pleadings for interest Is generally required. 

Where, as discussed in Damages § 140 c, interest 
is recoverable as damages and as an incident of 
the debt, it may be recovered under the general al¬ 
legation of damages without being specially 
claimed. Likewise, where the allowance of interest 
is required under equitable principles, interest 
should be allowed, although no specific demand is 
made therefor in the bill or declaration also, 
where interest is payable by virtue of statute and 


cook V. Mayer, 17 N.E1.2d 542, 643, 
297 Ill.App. 311. 

33 C.J. p 255 note 83. 

81. Iowa.—Kretzinger v. Emering, 
150 N.W. 1038, 1C>9 Iowa 59. 

33 C.J. p 256 note 85. 

82. N.Y.—Cutter v. New Tork, 92 N. 

y. 166. 

33 C.J. p 256 note 86. 

83. N.Y.—Devlin v. New York, 30 N. 
E. 45, 131 N.Y. 123. 

33 CJ. p 256 note 87. 

84. U.S.—Pacific R. Co. v. IJ. S., Ct. 
CL, 15 S.Ct. 766, 158 U.S. 118, 39 
L.Ed. 918. 

33 C.J. p 257 note 93. 

85. N.Y.—Tenth Nat. Bank v. New 
York, 4 Hiin 429, affirmed 80 N.Y. 
664 . 


86. Mo.—^Moore v. Jefferson, 45 Mo. 

202 . 

33 C.J. p 256 note 89, 

Interest in advance see supra § 27. 

87. N.Y.—Gregory v. Jacobs, 56 N. 
Y.S.2d 674, affirmed 67 N.Y.S.2d 
538, 269 App.Div. 921, appeal dis¬ 
missed 59 N.Y.S.2d 384, 269 App. 
Div. 1006. 

88. Wis.—Towslee v. Durkee, 12 
Wis. 480. 

“Legal interest” defined see supra § 

1 . 

Simple and not compotina Interest 
Complaint containing words ‘‘plus 
legal interest on all funds from the 
dates said moneys were deposited in 
said bahk,” prayed for simple and 
not compound interest.—Campbell v. 
Alvers, 49 N.E.2d 841, 320 Ill.App. 
140. 


89. Ill.—Hayes v. Hammond, 44 N.E. 
422, 162 Ill. 133. 

90. U.S.—Abell V. Anderson, C.C.A. 
Ky. 148 F.2d 372, certiorari denied 
66 S.Ct. 39, 

Cal.—Bauer v. Bauer, 100 P2d 1070, 
38 Cal.App.2d 309, rehearing denied 
101 P.2d 1117, 38 CaLApp2d 309. 
Iowa.—Johnston v, Roberts, 296 N. 

W. 358, 229 Iowa 1184. 

Ky.—Gresham v. Stacy, 186 S.W.2d 
184, 299 Ky. 527—Tapp v. Tapp's 
Trustee, 185 S.W.2d 534, 299 Ky. 
346. 

Mo.,—Parsons v. Third Nat. Co., App., 
124 S.W.2d 630. 

Okl.—Blackwell Oil & Gas Co. v. 
Mid-Continent Petroleum Corpora¬ 
tion, 79 F.2d 227, 182 Okl. 588. 

33 C.J. p 257 note 7. 
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ot by virtue of contract, it is not necessary to 
lake a specific claim for interest in the declaration 
r complaint.® 1 On the other hand, a large num- 
er of authorities have held, in general terms or 
nth reference to interest due by virtue of a con- 
’act, that interest is not allowable unless demanded 

I the declaration or complaint ;92 and under some 
latutes there must be a prayer for interest in or- 
er to recover it.®® 

Where interest is claimed in the pleading, a 
ubstantial averment of the facts from which the 
ctual interest claimed may be clearly understood is 

II that is necessary.®^ 

Setting forth specific contract for interest. 
V'here interest is sought under a special contract 
or its payment, such contract ordinarily must be 
et forth in the declaration in order to support the 
llowance of such interest.®^ 

Alleging demand for payment of claim. Under 
statute which provides that creditors shall be al- 
)wed interest at a stated rate when no other rate 
; agreed on, on accounts after they become due 


and demand of payment is made, the complaint in 
an action on account where there is no agreement 
for interest must allege a demand for payment; 
otherwise interest is not recoverable.®^ 

Negativing payment of interest. In declaring on 
a judgment for several sums of money, each of 
which sums the judgment adjudges shall bear in¬ 
terest from a date prior to the rendering of the 
judgment and some at a higher rate than the legal 
rate, the nonpayment of the interest must be spe¬ 
cially negatived in the breach alleged in the dec¬ 
laration.® ^ Likewise, according to some decisions, 
where a contract bears a greater rate of interest 
than the legal rate, the payment of the interest as 
well as the principal must be negatived in the 
breach alleged;®® but there are decisions appar¬ 
ently to the contrary.®® In declaring on a note ex¬ 
pressed on its face to bear legal interest, it was 
not available error after judgment by default that 
the breach in the declaration did not negative pay¬ 
ment of the interest.^ An allegation that the ob¬ 
ligor had no funds at the time and place designat¬ 
ed for the payment of interest coupons supported 


l. Ala.—^Corpus Juris cited in Nor¬ 
ris v. Wynn, 22 So.2d 730, 733. 
a..—Layne v. Louisiana Power & 
Light Co., App., 164 So. 672—Pou- 
lan V. Gallagher, App., 148 So. 511 
—Grennon v. New Orleans Public 
Service, 136 So. 309, 17 La.App. 
700. 

—Corpus Juris cited in Jacobson 
V. Mutual Ben. Health & Accident 
Ass'n, 296 N.W, 545, 557. 70 N.D. 
666 . 

ki.—corpus Juris cited in Black- 
well Oil & Gas Co. V, Mid-Conti¬ 
nent Petroleum Corporation, 79 P. 
2d 227, 232, 182 Okl. 688. 

J C.J. p 257 note 8. 

elief consistent with case made 
Under a statute authorizing the 
)urt after trial to grant any relief 
insistent with the case made by 
le complaint and embraced within 
s issues, a judgment for interest 
ay be rendered, although not de- 
anded in the pleading.—Perry v. 
agneson, 279 P. 650, 207 Cal. 617— 
atz V. Enos, 166 P.2d 461, 68 Cal. 
pp.2d 266—Hill.v, New York Life 
IS. Co., 101 P.2d 752, 38 Cal,App.2d 
;7—33 G.J. p 257 note 9. 

U.S.—Companhia De Navegacao 
Lloyd Brasileiro v. C. G. Blake Co., 
C.C.A.N.Y., 34 P.2d 616. 

.1.—Corpus Juris cited in Parkford 
V. Union Drilling & Petroleum Co., 

5 P.2d 440, 443, 118 Cal.App. 6'38-- 
Miller v. Murphy, 263 P, 1031, 88 
Cal.App, 601, 

..—^Williams Bealty Sc Loan Co. v. 
Simmons. 3 S B.2d 580 188 Ga. 


[ Hargrove, 127 S.E. 665, 33 Ga.App. 
684. 

I La.—Gallagher v. Louaue, 12'5 So. 
272, 169 La. 362—Pavalora v. Bour¬ 
geois, 114 So. 119, 164 La. 521— 
Northcott v. Livingood, App., 10 
So.2d 401—Kenner v. Larrabee, 136 
So. 916, 17 La.App. 602. 

Mo.—Reutner, Klaus & Co. v. Nelson 
Ch^^sman & Co., App., 9 S.W.2d 655 
—Hannan, Hickey Bros. Const. Co. 
V. Chicago, B. & Q. R. Co., App., 
247 S.W. 436. 

N.J.—Photo Developing v. Bittner, 42 
A.2d 703, 133 N.J.Law 102. 

Or.—Southern Pac. Co. v. Oregon 
Growers’ Co-op. Ass'n, 272 P. 281, 
127 Or. 364. 

S.C —De Groot v. Darby, 41 S.C.L. 
118—Rice v. Hancock, 16 S.C.L. 
393. 

Tex.—San Antonio & A. P. Ry. Co. 

V. Collins, Com.App., 61 S.W.2d 84. 
33 C.J. p 257 note 10. 

Bank insolvency proceeding held 
not within rule.—Federal Deposit 
Ins. Corporation v. Farmers Bank of 
Newtown, Mo.App., 180 S.W.2d 532. 
Demand for declaratory relief 
While ordinarily interest may be 
allowed only on proper pleadings, 
the item of interest is included in 
a general demand to ascertain and 
declare the rights of plaintiff, and 
need not be specifically pleaded.— 
Parkford v. Union Drilling & Petro¬ 
leum Co., 5 P.2d 440, 118 Cal.App. 
538. 

9a Neb.—^Higgins v. X I. Case! 
Threshing Mach. Co., 144 N.W. i 
1037 95 Neb. 3 


94. Tex.—Stacy v. Raywood Canal & 
Milling Co., Civ.App., 190 S.W. 668. 

33 C.J. p 258 note 12. 

Averments held sufiacient 

Cal.—Cook V. Western Trust Sc Sav¬ 
ings Bank, 30 P.2d 1006, 137 Cal. 
App. 436. 

N.Y.—Hammond v. Lawrence Invest¬ 
ing Co., 20 N.Y.S.2d 87, afOrmod 
29 N.Y.S 2(i 99, 262 App.Div. 900, 
appeal granted and question corli- 
fied 30 N.Y.S,2d 398, 262 App.Div. 
963. 

Tex.—American Employers' Ins, Co. 
V. Pluddleston, Civ.App., 39 S.W.2d 
952, affirmed 70 S.W.2d 696, 1 23 
Tex. 285—Harrell v. Nallc, Civ. 
App., 294 S.W. 963. 

33 C.J. p 258 note 12 [a]. 

95. Mo.—^Ashby v. Shaw, 82 Mo, 
76. 

33 C.J. p 268 note 15. 

96. Mo.—Sherman v. International 
Life Ins. Co., 236 S.W. 634, 291 
Mo. 139. 

33 C.J. p 258 nolo 16. 

97. Ark.—Buford v. Real Estate 
Bank, 4 Ark. 620—Ijouisiana I3ank 
V. Watson, 4 Ark. 618. 

98- Ark.—Clary v. Morchoimcv S 
Ark. 261. 

33 C.J. p 258 note 18, 

99. Ark.—Call V. Broakfl<ild, 4 Ark. 
654. 

Ind.—^Wernwag v. Mothershead, 3 
Blackt 401. 
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a recovery of interest thereon from their maturi¬ 
ty.^ 

Law of foreign state. In order to support the re¬ 
covery of interest according to the law of another 
state, such law must be specifically averred.^ 

h. Setting Forth Rate and Time 

The rate of interest specified in the instrumemt sued 
on need not be set forth in the pleading. Interest will not 
generally be allowed from a time prior to the date from 
which it is claimed in the pleading. 

In order to recover interest at the rate specified 
in the written instrument sued on, it is not neces¬ 
sary to make demand for that specific rate in the 
declaration.^ It has been held not necessary to 
allege the date from which interest becomes due;^ 
but interest will not generally be allowed from a 
time prior to the date from which plaintiff claims 
it in his pleadings.® 

g 75 . - Subsequent Pleadings 

To be sufficient a plea or answer must be responsive 
to a complaint or declaration seeking a recovery of in¬ 
terest, and it must raise an issue as to the plaintiff^s 
right to recover interest. 

The plea or answer, to be sufficient, must be re¬ 
sponsive to the complaint or declaration seeking the 
recovery of interest,*^ and it must raise an issue 
as to plaintiffis right to recover interest.® When 
failure to demand interest due on daily bank balanc¬ 
es is relied on as a defense to a claim for interest 
on such balances prior to commencement of suit, 
■such want of demand must be set up in the plea.^ 

Demurrer. Where the due dates from which in¬ 
terest was computed are covered in the common 
counts substantially in the form prescribed by stat¬ 


ute, the counts are not subject to demurrer as not 
showing from what dates interest was claimed 
likewise, where interest is claimed in only one 
count, from the date on which it is alleged the 
balance was due, it is no ground of demurrer that 
such date is not averred in the other counts not 
claiming interest.^^ 

Where payments are shown to have been applied 
to principal instead of interest, a petition to recov¬ 
er interest is not demurrable as alleging full pay¬ 
ment of the principal sum by defendant, since such 
application of payments will be presumed to have 
been by the debtor’s authority nor is such a pe¬ 
tition demurrable as showing that the right to in¬ 
terest has been extinguished by payment of the 
principal.^® However, in an action to recover in¬ 
terest, a petition which fails to show the amounts 
and dates with respect to which interest has been 
computed is specially demurrable.^4 

§ 76. - Amendment 

A complaint or petition setting forth a claim on which 
interest is recoverable may be amended so as to claim 
interest. 

A petition setting forth a claim on which interest 
is recoverable may be amended so as to claim inter- 
est.l^ So, a complaint may be amended at any time 
so as to cover interest accruing after the commence¬ 
ment of the suit in which it is sought to be recov¬ 
ered;^® and it will be presumed to have been so 
amended as to cover a judgment, at a subsequent 
term, which includes such after-accrued interest,^'^ 

§ 77 . - Issues, Proof, and Variance 

A claim of interest must be supported by proof. 


2. Ind.—Jeffersonville v. Patterson, 
26 Ind. 15, 89 Am.D. 448. 

3. Mich.—^Gorptts Juris q.uotea lu 
Mitchell V. Reolds Farms Co., 256 
K.W. 445, 448, 268 Mich. 301. 

33 C.J. p 258 note 23. 

Necessity of pleading- foreig-n stat¬ 
utes generally see the C.J.S. title 
■Statutes § 447, also 59 C.J. p 1202 
note 47—p 1205 note 67. 

4. Ill.—McConnel v. Thomas, 3 Ill. 
313. 

33 C.J. p 258 note 13. 

5. Ala.—Phillips v. Catts, 124 So. 
884, 220 Ala. 332. 

6. La.—Gallagher v. Louque, 125 So. 
272, 169 La. 362. 

Mo.—Cunningham v. Kinnerk, 74 S. 

W.2d 1107, 230 Mo.'App. 749. 

33 C.J. p 258 note 14. 

Pleading held to contain request 
for interest from a certain date.— 
Oe Soto Securities Co. v. Sample, La, 


'App., 160 So. 157, correcting 159 So. ^ 
433. 

7. Benial of written agreement 
Where a complaint alleges an ex¬ 
press, but not a written, agreement 
to pay interest on a debt, a denial in 
the answer that defendant agreed 
in writing to pay interest is not re¬ 
sponsive to the allegation In the 
complaint, and presents no issue.— 
Crane Bros. Mfg. Co. v. Morse, 5 N. 
W. 815, 49 Wis. 368. 

8. Where, in an action on a debt, 
interest is demanded in the declara¬ 
tion, a plea which avers that the 
contract for interest was at a great¬ 
er rate than allowed by law except 
on an instrument in writing, and 
that the contract was not in writ¬ 
ing, has been held to present no de¬ 
fense to the action.—^Hall v. King, 
2 Colo. 711. 

9. Mo.—^Linn County v. Farmers’ & 
Merchants’ Bank, 75 S.W. 393, 175 
Mo. 639, 


10. Ala.—Patterson v. Camp, 96 So. 
605, 209 Ala. 514. 

11. Ala.—^Patterson v. Camp, supra. 

12. Ga.—Rice-Stix Dry Goods Co. v. 
Friedlander Bros,, 117 S.E. 762, 30 
Ga.App. 312, afSrmed Friedlander 
Bros. V. Rice-Stix Dry Goods Co., 
122 S.E. 890, 158 Ga. 303. 

Application of partial payments gen¬ 
erally see supra § 66. 

13. Ga.—Rice-Stix Dry Goods Co. v. 
Friedlander Bros., supra. 

Effect of payment of principal see 
supra § 71. 

14. Ga.—Rice-Stix Dry Goods Co, v. 
Friedlander Bros., supra. 

15. Ga.—Georgia Iron & Coal Co. v. 
Ocean Accident & Guarantee Corp., 
65 S.E. 775, 133 Ga. 326. 

16. Ind.—^Bilingsley v. Dean, 11 Imd. 
331. 

17. Ind.—Carpenter y. Sheldon, 22 
Ind. 259. 
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§ 77 

A claim or allowance of interest mnst be sup¬ 
ported by proof. appears infra § 78, in order 
to support a recovery of interest according to the 
law of another state, such law must be proved; 
but proof at the trial in the absence of a specific 
averment thereof is insufficient.^^ 

An averment of the substantial facts on which 
the claim for interest is based will generally be 
sufficient to admit proof of such facts so as to sup¬ 
port a recovery of the interest claimed.^^ 

§ 78. Evidence 

“General rules of evidence have been applied In ao- 
tions In which the recovery of interest was sought. 

One who claims to be entitled to interest has the 
burden of establishing that fact,^^ as by showing an. 
agreement for the payment of interest,22 or by es¬ 
tablishing a demand for pa3mient of the principal, 
where such demand is required.23 If an agree¬ 
ment, or the existence of any facts, absolving the 
debtor from further payments of interest is relied 
on, the burden is on the debtor to prove such agree¬ 
ment or facts. 

Presumptions, The usual presumptions arising 
in civil actions are indulged in actions in which the 


recovery of interest is sought,^^ Where money was 
received on evidences of debt, it will be presumed to 
have been received in accordance with their terms, 
and interest will be calculated accordingly.26 In 
an action against a defaulter for failure to turn 
over money received by him, he will be presumed, 
in the absence of testimony^ to have converted it 
immediately on his receipt thereof, so as to fix such 
date as the time from which interest should be cal- 

culated,27 

Admissibility, Competent, relevant, and material 
evidence is admissible in actions where the recov¬ 
ery of interest is sought.23 Under the Louisiana 
statute, parol or testimonial proof is not admissible 
to establish an agreement to pay conventional in- 
terest.23 The admissibility of parol evidence as to 
interest to vary the terms of a bill or note is dis¬ 
cussed in Evidence § 895. 

Weight and sufficiency generally. Where interest 
is sought on a contract to pay interest, the evidence 
must satisfactorily establish such contract.30 Other 
adjudications as to the weight and sufficiency of 
evidence will be found in the note.^i 

Circumstantial evidence and inferences. The in¬ 
tention of the parties that interest be paid from a 


18. Cal.—Parkford v. Union Drill- 
ing & Petroleum Co., 5 P.2d 44 0. 
118 Cal.App. 538—Miller v. Mur¬ 
phy, 263 P. 1031, 88 Cal.App, 601, 

19. Mich—Corpus Juris quoted lix 
Mitchell V, Reolds Farms Co., 256 
N.W, 44.5. 448. 268 Mich. 301. 

Tex.-—Hiir V. George, 5 Tex. 87. 

20. Colo,—Keys v, Morrison, 34 P. 
2.59, 3 Colo.App. 441. 

33 C.J. p 25 9 note 31. 

Variance as to interest on note see 
Bills and Notes § 650 b (1) (g). 

21. Ind.—Johns-Manville Co. v. 
South Shore Mfg. Co., 123 N.B. 648. 
70 Ind.App. 484. 

33 C.J. p 259 note 37. 

22. Mass.—Simpson t. Henry N. 
Clark Co., 55 N.B.2d 10, 316 Mass. 
118, 154 A.L.R. 380. 

23. U.S.—Haywood v. Maschke, D.C. 
Pa., 31 F Supp. 664. 

33 C.J. p 259 note 39. 

24. Tex.—Gray v. Thomas, 18 S-W. 
721, 83 Tex. 246. 

33 C.J. p 259 note 40. 

25. A uniform custom of a mer¬ 
chant or manufacturer with refer¬ 
ence to interest on accounts is pre¬ 
sumed to be known to those who are 
in the habit of dealing with him, 
and in their dealings they are sup- 
po.sed to act with reference to the 
custom.—Auzerais r. Naglee, 16 P. 
371, 74 Cal. 60—33 C.J. p 259 not© 42. 


Statute, providing that release of 
principal, without reserve as to in¬ 
terest, raises presumption of pay¬ 
ment thereof, establishes conclusive 
presumption of law, which cannot bo 
rebutted by creditor’s oath, but only 
by debtor’s judicial confession.— 
Grennon v. New Orleans Public 
Service, 136 So. 309, 17 La.App. 700. 

26. S.C.—McCauley v. Heriot, 12 S. 
CEq. 19. 

27. N.C,—State v. Boone, 12 S.E. 
897, 108 N.C. 78. 

23. A note on which interest is 
claimed is pertinent and competent 
evidence to support such claim, even 
after the principal of the note has 
been paid.—Mensing v. Ayers, 2 Tex. 
ACiv.Cas. § 662—33 C.J. p 259 note 
46. 

29. La.—Prey v. Turner, 138 So. 195, 
18 La.App. 23 9. 

33 C.J. p 259 note 63. 

Conventional interest defined see su¬ 
pra § 1, 

30. S.C.—Bennett v, Johnson, 28 S. i 
C.L. 209. 

Evidence held insufficient 

(1) To establish agreement be¬ 
tween opposing counsel for interest 
on money deposited in lieu of super¬ 
sedeas bond.—Krug v. Roberts Cone 
Mfg. Co., 250 S.W. 621. 213 Mo.App. 
628. 

(2) Other evidenc© see 33 C.J. p 
260 note 66 [bj. 
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31. Evidence held sufficient 

(1) To show demand for payment 
of principal obligation, so as to en¬ 
title creditor to interest.—Haywood 

V. Maschke, D.C.Pa.. 31 F.Supp. GC4. 

(2) To show unreasonable and 
vexatious delay in payment entitling 
creditor to interest.—Chivers v. Sig¬ 
mund, 164 Ill.App. 655—Wabash 
Portland Cement Co. v. Bracey, 160 
Ill.App. 18. 

(3) Other evidence see 33 C.J. p 
259 note 55 [a]. 

Evidence held insufficient 

(1) To support finding, in suit be¬ 
tween attorneys for accounting rel¬ 
ative to division and payment of 
fees for services rendered to a cli¬ 
ent, that entire fee had been liqui¬ 
dated as of a certain dale, from 
which date interest on unpaid bal¬ 
ance found to be due plaintiff was 
made to run.—Robert v. Davis, 142 S. 

W. 2d 1111, 235 Mo.App. 974. 

(2) Other evidence see 33 C.J. P 
259 note 66 fb]. 

Part payment of debt has been said 
to be sumcient evidence of a demand 
for payment to justify the allowance 
of interest on the balance duo, as 
on a demand made thi^refor. 
Iowa.—Bayliss v. X^earson, 15 Iowa 
279. 

N.Y.—Crane v. Hardman, 4 EIJX 
Smith 339—Peck v. Granite Slate 
Provident Assoc.. 46 N.Y.S. 1042, 
21 Miso. 84* 
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particular date or event may be proved by circum¬ 
stances or inferences, as well as by express stipu- 
lations-^2 The acceptance of a demand for pay¬ 
ment may be shown by circumstantial evidence^^ 
or inferred from acts and declarations of the par¬ 
ties proved by direct evidence.^^ 

Foreign interest laTvs. In order to support a re¬ 
covery of interest according to the law of a for¬ 
eign state, such law must be proved.^^ 

§ 79. Questions of Law and Fact 

Jn actions involving the recovery of Interest, questions 
of law are to be determined by the court and ques¬ 
tions of fact should be submitted to the jury. 

In an action wherein the recovery of interest is 
sought, as in other civil actions, questions of law 
are for the court while questions of fact should be 
submitted to the jury.^® It is for the jury to de¬ 
termine whether the parties contracted with refer¬ 
ence to a custom allowing interest,and generally 
to determine whether the circumstances of any par¬ 
ticular case raise an implied contract for ^the pay¬ 
ment of interest-^S Whether there is an agreement 
for the payment of interest from the time of the 
creation of the debt is a question of fact;^^ but it 
has been held that where, in an action on a con¬ 


I SO 

tract, interest is sued for as interest and not as 
damages, it follows as a matter of law,^^ and there 
is no issue for the jury.*^^ 

Where interest is sought to be recovered on mon¬ 
ey due and withheld by unreasonable and vexatious 
delay of payment, the question whether there has 
been such delay is for the trier of fact,^2 tinless 
the facts are not controverted,^2 qj- unless the only 
delay in payment is that occasioned by defending 

the action.44 

Rate of interest. Where parties are limited, in 
the absence of a written agreement, to a certain 
rate, it is error to leave to the jury the rate of in¬ 
terest to be allowed on an oral contract.^^ The 
rate of interest permitted by law in another state 
is for the jury to determine;'^® but the rate to be 
charged on a given principal brought into ques¬ 
tion by exceptions to an auditor's report is for the 
court.^'^ 

§ 80. Recovery Back 

The recovery back of interest paid is discussed 
in the CJ.S. title Payment § 140, also 48 C.J. p 739 
note 66-p 740 note 72, and § 157, also 48 CJ. p 
765 notes 26-30. 

Examine Pocket Parts for later cases. 


82. Tex.—Parsons v. Parsons, Com. 
App.. 284 S.W. 933. 

33. Mo.—Babbitt v. Chicago & A. R 
Co., 130 S.W. 364, 149 Mo.App. 439. 

34. Maas.—Barnard v. Bartholomew, 
22 Pick. 291. 

S3 C.J. p 260 note 59. 

35. Mich —Corpus Juris quoted iu 
Mitchell V. Rfolds Farms Co., 256 
N.W. 445, 448, 268 Mich. 301. 

33 CJ. p 258 note 23, p 260 note 63 
Necessity of proving foreign statutes 
' generally see the C.J.S. title Stat¬ 
utes § 453, also 59 C.J. p 1208 

note 30-p 1209 note 33. 

Admission of foreign Interest stat¬ 
utes held proper.—Mitchell v. Reolds 
Farms Co., 2-56 N.W. 445, 268 Mich. 
801. 

Proof of customary interest 

(1) Where in a foreign jurisdic¬ 
tion, interest is regulated by custom, 
and not by written law, it is com¬ 
petent to establish such fact by 
proof.—Murray v. Cone, 8 Port., Ala., 
250—33 C.J. p 260 note 67. 

(2) Where this is done, the fact 
that there is no statute for Interest 
will not prevent its recovery.— 
Young V. Godbe, Utah. 15 Wall. 662, 
21 L.Ed. 250—33 C.J. p 260 note 67. 

86. Constjjiction. of contract 

(1) It has been held to be the 
province of the court to construe a 
contract for a stated rate of interest 
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as though reading such rate “per 
annum." 

D.C.—Durant v. Murdock, 3 App.D.C. 
114. 

Iowa.—Higley v. Newell, 28 Iowa 
616. 

(2) There is, however, some con¬ 
trary authority.—Marston v. Bige¬ 
low. 22 N.E. 71. 150 Mass. 45, 5 L.R. 
A. 43—33 CJ. p 260 note 71. 

37. Iowa.—^Veiths v. Hagge, 8 Iowa 
163. 

Mass.—^Fisher v. Sargent, 10 Cush. 
250. 

33 C.J. p 260 note 72. 

38. Ind.—Remington v. Edwards, 
138 N.E. 824, 79 Ind.App. 501. 

33 C.J. p 261 note 73. 

39. Mass.—Ratner v. Hill, 170 N.E. 
69, 270 Mass. 249. 

40. Tex.—A A A Air Conditioning 
& Mfg, Corp. of Tex. v. Barr, Civ. 
App., 186 S.W.2d 825, error refused 
—First State Bank of Garrison v. 
Commercial State Bank of Nacog¬ 
doches. Civ.App., 34 S.W.2d 297, 
error dismissed. 

Questions of law and fact in actions 
to recover interest as damages 
see Damages § 176. 

Failure to request instruction 

Where seller did not ask for In¬ 
struction submitting to jury issue, 
made by pleadings and proof, wheth¬ 
er party signing note had author- 

81 


ity to bind buyer, refusal to deter¬ 
mine, as a matter of law, that seller 
was entitled to interest was held 
proper, action being on open account. 
—Scanlon Thompson Coal Co. v. Lick 
Branch Coal Co., 47 S.W.2d 1007, 243 
Ky. 100. 

41. Tex—First State Bank of Gar¬ 
rison V. Commercial State Bank of 
Nacogdoche. Civ.App., 34 S-W.2d 
297, error dismissed—Atkinson v. 
Jackson Bros.. Civ.App., 259 S.W. 
280, modified on other grounds. 
Com.App., 270 S.W. 848. 

42. U.S.—Continental Nat. Bank & 
Trust Co. of Chicago v. Olney Nat. 
Bank. C.C.A.I11., 33 P 2d 437. 

III.—Williams v. Chicago Coal Co., 
60 Ill. 149. 

Ind.—Cline v. Rodabaugh, 179 N.E. 6, 
97 Ind.App. 258—Remington v. Ed¬ 
wards, 138 N.E. 824, 79 Ind.App. 
601. 

33 C.J. p 261 note 74. 

43. Ill.—Sanderson t. Read, 75 Ill. 
App. 190. 

33 C.J. p 261 note 75. 

44- Ill.—Reeh v. Bronson, 196 Ill. 
App. 518. 

45. Ill.—Riggs V. Ladd, 164 Ill.App. 
464. 

46. Ala.—Clarke t. Pratt, 20 Ala. 
470. 

33 C.J. p 261 note 77. 

47. Ga.—Arthur v. Gordon County, 
67 Ga. 220. 
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HTTBEEST OEETIFICATES. S«e Corporations § 

219. 

INTEEEST COUPONS. See Bonds § 65 and con- 
.-sult Descriptive-Word Index. 

INTEBESTED. The preterit or past participle of 
the verb "interest,” defined ante p 4 notes 37-40. 

INTEREST (IMPRIMIS) REIPXJBLIC.® UT PAX 
IN REGNO CONSERVETUR, ET QU.2:CXJN- 
QUE PAOI ADVERSENTUR PROVIDE DE- 
OLINENTUR.1 

INTEREST POLICY. See Insurance § 33. 

INTEREST REIPUBLIC.^: NE MALEPICIA RE- 
MANEANT IMPUNITA.2 

INTEREST REIPUBLICJG, NB QUIS RE SUA 
MALE UTATUR.3 


INTEREST REIPUBLIC.® QUOD HOMINES 
CONSEEVENTUR.4 

INTEREST RBIPUBLIC^ RES JUDIOATAS 
NON RESCINDI5 

INTEREST REIPUBLICiG SUPREMA HOMI- 
NUM TESTAMENTA RATA HABERI.6 

INTEREST REIPUBLIC.5: UT BONIS BENE SIT, 
ET MALE MALIS, ET SUUM CUIQUE.7 

INTEREST REIPUBLICiE UT CARCEBES SINT 
IN TUT0.8 

INTEREST REIPUBLICJE UT QUILIBET BE 
SUA BENE UTATUR.9 

INTEREST EEIPUBLIO.® UT SIT FINIS LITI- 
UM.10 


1. A maxim meaning” “It especially 
concerns the state that peace be pre- 
■served in the kingdom, and that 
whatever things are against peace be 
prudently avoided.”—Black L.D. 

>2. A maxim meaning “It concerns 
the commonwealth that crimes do 
not remain unpunished."—Bouvier L. 
D. 

(Similarly rendered 

“It concerns the state that crimes 
remain not unpunished."—Black L.D. 
3- A maxim meaning “It is for the 
Interest of the state that no one 
shall use his property improperly." 
—Trayner Leg.Max. 

Applied in Worcester’s Case, 6 
<Cok6 37a, 77 Reprint S07. 

Another form of the maxim 

“Interest reipubhcse ne sua duis 
male utatur,” “It concerns the state 
that persons do not misuse their 
property.”—Black L.D. 

A. A maxim meaning “It concerns 
the commonwealth that men be pre¬ 
served.”—Bouvier L.D. 

Applied in Mouse’s Case, 12 Coke 
<63, 77 Reprint 1341. 

Similarly rendered 

“It concerns the state that [the 
Iwes of] men be preserved."—Black 
L.D. 

5. A maxim meaning “It concerns 
the commonwealth that things ad¬ 
judged be not rescinded.”—Bouvier 
L.D. 

Applied in Commonwealth v. Gil¬ 
lespie, 25 Pa.Co. 153, 155. 

Similarly rendered 

“It is matter of public concern that 
solemn adjudications of the courts 
should not be disturbed.”—Black L. 
D. 

6. A maxim meaning “It concerns 
the commonwealth that men's last 
wills be sustained,”—Bouvier L.D. 


Similarly rendered 

“It concerns the state that men’s 
last wills be held valid, [or allowed 
to stand].”—Black L.D. 

7. A maxim meaning “It is to the 
interest of the state that it may 
be well with the good, ill with the 
wicked, and that every one may have 
his own.”—Morgan Leg.Max. 

8. A maxim meaning “It concerns 
the commonwealth that prisons be 
secure."—Bouvier L.D. 

Similarly rendered 

“It concerns the state that pris¬ 
ons be safe places of confinement.”— 
Black L.D. 

9. A maxim meaning “It is the 
concern of the state that every one 
use his property properly.”—Black L. 

D. 

10. A maxim meaning “It concerns 
the state that there be an end of 
lawsuits.”—Black L.D. 

Applied or considered in Houston 
Chronicle Pub. Co. v. Bergman, Tex. 
Civ.App., 128 S.W.2d 114, 116—33 C. 
J. p 267 note 96 [c]. 

Similarly rendered 

(1) It is a principle of public pol¬ 
icy that there should he an end to 
litigation of a question to which 
a public tribunal has once furnished 
an answer.—State v. Wilson, Iowa, 
19 H.W.2d 232, 239. 

(2) The maxim, liberally translat¬ 
ed, means that it concerns the pub¬ 
lic that there should be an end to 
litigation.—Brooks v. Miami Bank & 
Trust Co., 156 So. 757, 761, 116 Pla. 
589. 

(3) “It is for the general welfare 
that a period be put to litigation."— 
Black L.D, 

(4) “It concerns the common¬ 
wealth that there be a limit to 11 ti- 
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gation.”—Bouvier L.D.—Corpus Juris 
cited in Coca-Cola Co. v. Pepsi-Cola 
Co., 172 A. 260, 263, 6 W.W.tlarr., 
Del.. 124. 

Maxim discussed 

(1) It is a maxim so old that its 
origin is hidden in a remote an¬ 
tiquity, and the policy which it in¬ 
culcates IS so essential as not Lo 
admit of question or dispute.—Gunn 
V. Union R. Co., 62 A. 118, 125, 27 R. 
1. 320, 2 L.R.A..N.S.. 362—33 C.J. P 
267 note 96 [b]. 

(2) It has been describ(’d as “a 
wholesome maxim.”—-Spelling's v. 
Nashville, C. & St, L. 11. Co., 7 Tonn. 
Civ.App. 133, 135. 

(3) It IS a companion to the max¬ 
im, “Nemo dobet bis vexari pro una 
et eadem causa.”—Mattcodo v. i^oscc, 
27 A,2d 109. 112, 68 R.I. 188. 

(4) In discussing the maxim the 
court has said: “It is true that in 
the interest of the public there 
should be an end sometime to liti¬ 
gation, but it is also true that the 
law should stop in and end litiga¬ 
tion only whore it clt^arly n-ppoars 
that the defendant is being twice 
sued for one and the same cau.se. 
That is the root of the doctriiKj of 
res adjudicata.”—Matteodo v. I’csce, 
supra. 

Maxim paraphrased 

“Suits should not. bo immortal 
while man is mortal. The Tnisohief 
of endless litigation is more to be 
dreaded than an occasional miscar¬ 
riage of justice.”—Plarrlng ton v. 
Denny, D.C.Mo., 3 P.Supp, 584, 680. 
Other forms of maxim 

(1) “Interest republics sit finis 
litium.”—O'Barr v. Turner, 75 So. 
271, 273, 1-6 Ala.App. 65. 

(2) “Interest rci republic® ui finis 
litem.”—Spellings v, Nashville, C. & 
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INTERESTS. S 3 Tionyinons with ‘^interest” see 
ante p 1 note 13. 

INTERFERE. The term has been said to import 
action, not mere inaction, an active lather than a 
passive condition,and has been defined as mean¬ 
ing to interpose, to prevent some action; sometimes 
in a bad sense, to intermeddle,^^ to check or ham¬ 
per; and, specifically, to do something which hin¬ 
ders or prevents or tends to prevent the perform¬ 
ance of legal duty. In its broadest aspects, ^fin- 
terfere” bears the significance of ^^disarrange,” ‘^dis¬ 
turb,” “hinder.”i5 

Phrases employing the word are set out in the 
note.i^ 

INTERFERENCE. Act or process of interfering.!'^ 
The word often is used in the sense of intermed¬ 
dling, 

Used with reference to a public street or high¬ 
way, it conveys the idea of actual disturbance,!^ 


and with reference to the deprivation of an owner's 
easement rights in land it has been said to be a 
more appropriate word than ^^dispossessed" for use 
in that connection.^O 

It has been held synonymous with "confiict" see 
15 C.J.S, p 828 note 13. 

Enjoining interference with business see Injunc¬ 
tions §§ 138-149. Interference as used in patent 
law generally see the C.J.S. title Patents §§ 117- 
129, also 48 C.J. p 148 note 5()-p 161 note 49; and 
for more specific references consult Descriptive- 
Word Index sub verbo Patents—Interferences. 
Used as a mining term see the C.J.S. title Mines 
and Minerals § 147, also 33 C.J. p 267 note 4 [c]; 
and for references to other particular uses consult 
Descriptive-Word Index. 

Phrases employing the word are set out in the 

note.2! 

INTERIM. Latin, in the meantime, meanwhile. 


St. Lr, R. Co., 7 Tenn.Civ.App. 133, 
135. 

(3) “Interest respublicae ut sit finis 
litum,”—State v. Wilson, Iowa, 19 
N.W.2d 232, 239. 

(4) “Reipublicae ut sit finis litum.” 
—Coca-Cola Co. v. Pesi-Cola Co., 172 
A. 260, 263, 6 W.W.Harr., Del., 124. 

11. Me.—State v. Donaldson, 24 A. 
528, 84 Me. 55. 

12. Wis.—Corpus Juris quoted in 
Highway Trailer Co. v. Janesville 
Electric Co., 204 N.W. 773, 778, 187 
Wis. 161. 

33 C.J. p 267 note 99, 

See also Intermeddle post p 86 note 
54. 

13. N.C.—State v. Estes, 117 S.E. 
681, 583, 185 N.C. 752. 

•Wis.—Corpus Juris quoted in High¬ 
way Trailer Co. v. Janesville Elec¬ 
tric Co., 204 N.W. 773, 778, 187 
Wis. 161. 

14. N.C.—State v. Estes, 117 S.E. 
681, 583, 185 N.C. 762. 

15. Cal.—Conger v. Italian Vineyard 
Co., 199 P. 503, 504, 186 Cal. 404. 

Wis.—Corpus Juris quoted in High¬ 
way Trailer Co. v. Janesville Elec¬ 
tric Co., 204 N.W. 773, 778, 187 
Wis. 161. 

16. Phrases construed 

(1) “Do or may interfere,” used 
technically to indicate that two pat¬ 
ent applications cover the same dis¬ 
covery or invention.—Lowrey v, 
Cowles Electric Smelting & Alumi¬ 
num Co., C.C.Ohio, 68 P. 354, 372. 

(2) “Interferes with said deputy 
commissioner.’”—State v. Donaldson, 
24 A. 628, 84 Me. 65. 

(3) “Interfere with” distinguished 


from “dominate” see 28 C.J.S. p 50 
note 13. 

(4) “Interfere with . . . con¬ 

science,” held not applicable to law 
prohibiting labor on Sunday.—Specht 
V. Commonwealth, 8 Pa. 312, 324, 49 
Am.D. 518. 

(5) “Interfere with or affect any 
settlement,” as meaning to invali¬ 
date or render inoperative any set¬ 
tlement.—In re Armstrong, 21 Q.B.D. 
264, 270. 

(6) “Interfere with the term of 
office,” held not applicable to abol¬ 
ishment of office by the legislature. 
—Van Buren County v. Mattox, 30 
Ark. 566, 567. 

(7) “Willfully interfere with or 
obstruct,” as descriptive of conduct 
calculated and intended to put an of¬ 
ficer in fear or to intimidate or im¬ 
pede him as a man of ordinary firm¬ 
ness in the present discharge of his 
official duties.—State v. Estes, 117 
S.E. 581, 583, 185 N.C. 752. 

17. Webster New Int.D. 

Modes of interference 

“Every man’s business is liable to 
be 'interfered with’ by the action of 
another, and yet no action lies for 
such interference. Competition rep¬ 
resents ‘interference,’ and yet it is 
in the interest of the community that 
it should exist. A new invention ut¬ 
terly ousting an old trade would 
certainly ‘interfere with’ it. Every 
organiser of a strike, in order to ob¬ 
tain higher wages, ‘interferes with’ 
the employer carrying on his busi¬ 
ness; also every member of an em¬ 
ployers' federation who persuades his 
co-eraployer to lock out his workmen 
must ‘interfere with' those workmen. 
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Yet I do not think it will be argued 
that an action can be maintained in 
either case on account of such inter¬ 
ference.” 

U.S.— Corpus Juris quoted in Hale v. 
Farmers Electrical Membership 
Corporation, 99 P.‘2d 454, 461, 44 
N.M. 131. 

Eng.—Allen v. Flood, [1898] A.C. 1, 
179, 17 E.R.C. 285. 

18. U.S.—Lapham v. Noble, C.C.N.Y., 
54 F. 108, 109. 

19. N.Y.—People v. Eckerson, 117 
N.Y.S. 418, 422, 133 App.Div. 220. 

20. Kan.—Kansas & C. P. R. Co. v. 

Burns, 79 P. 238, 240, 70 Kan. 

627. 

21. Phrases construed 

(1) “ ‘Any other interference’ with 
the performance of the contract,” 
construed to mean such interference 
as could not definitely be foreseen.— 
Wilkens Co, v. Consolidated Agri¬ 
cultural Chemical Co., 89 A. 5, 7, 27 
Del. 423. 

(2) “Interference with freedom to 
contract,”—State v. Miksicek, 125 S. 
W. 507, 509, 225 Mo. 561, 135 Am.S.R. 
597. See also Constitutional Law § 
211 . 

22. Black L.D. 

Phrases construed 

(1) “Ad interim” see 1 C.J.S. p 
1450 note 3. 

(2) “Interim certificate” see Cor¬ 
porations § 258 a. 

(3) “Interim committitur,” literal¬ 
ly, "in the mean time, let him he 
committed;” an order of court (or 
the docket-entry noting it) by which 
a prisoner is committed to prison 
and directed to be kept there until 
some further action can be taken. 
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lOTERmSTJItAHCE. See Insurance § 1410. 

nTTERIOSr. Being within any limits, inclosure or 
substance; belonging to the inner constitution or 
operation of anything, or to its private or concealed 
nature; inner; inside; remote from the limits, 
frontier, or shore; also, as a noun, the inland part 
of a countiy, state, or kingdom; the internal affairs 
of a state or nation, as, the Department of the In¬ 
terior.^ 3 

The word has been contrasted with, and distin¬ 
guished from, "exterior^^ see 35 C.J.S. p 292 note 
99. 

Phrases e2nplo37ing the word are set out in the 
note.^^ 

UTFEBLAQBBAEE. In old practice, to link to¬ 
gether, or interchangeably; writs were called ^^in- 
ierlaqueata’^ where seveiul were issued against sev¬ 
eral parties residing in different counties, each par¬ 
ty being summoned by a separate writ to warrant 
the tenant, together with the other warrantors.^^ 

IlfTEELIKE. To write between lines already writ¬ 
ten, for the purpose of adding to or coirecting what 
is WTitten.26 

IN-TEELINEATIOir. The act of writing between 
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the lines of an instrument also what is written 
between lines.23 

The term has been held to include anything put 
into any of the lines, although written on the line,^^ 
and not to include words inserted with a rubber 
stamp.30 

As a mode of altering instruments generally, and 
as s 3 monymous with, and as distinguished from, 
^^Iteration^’ see Alteration of Instrunwjnts § 2, 

For other specific applications of the word see 
the C.J.S. titles Affidavits § 16 a (1) (c) note 62, § 
24 b; Depositions § 69 a notes 60-62, § 83 c note 
86; Indictments and Informations § 95; Pleading 
§ 51, also 49 C.J. p 104 notes 2~5; and Wills §§ 
170, 197, 384, 411, 420, also 68 C.J. p 653 notes 47- 
52, p 713 notes 81-88, p 988 note 15, p 1019 notes 
88, 89, p 1035 note 74. Other references will be 
found in 33 C.J. p 268 note 13, and in the Descrip¬ 
tive-Word Index sub verbo Interlineations, 

INTERLOCK. To unite; to unite by locking to¬ 
gether; to clasp or cling; to lock or clasp together; 
to lock or hitch one in another, as cattle sometimes 
interlock their hornsto interlace firmly; to lock 
one with another;32 to embrace to flow into or 
into one another,34 hence to communicate or connect 


OT until the time arrives for the ex¬ 
ecution of his sentence.—Black L.D. 
See also Commititur 15 C.J.'S. p 586. 

(4) “Interim curator*’, described in 
English law as a person appointed by 
justices of the peace to take care of 
the property of a felon convict until 
the appointment by the crown of an 
administrator or administrators for 
the same purpose.—Black L.D. 

(5) “Interim curator bonis” con¬ 
strued in the law of Scotland as a 
provisional committee of the estate 
of a person of unsound mind.—Dick¬ 
son. V, Qraham, 4 Bligh N.S. 492, 493, 
5 Reprint 175. See generally Insane 
Persons §§ 35-53. 

(6) “Interim factor” used in 
Scotch law for judicial officer elected 
or appointed under the Bankruptcy 
Daw to take charge of and preserve 
the estate until a fit person shall be 
elected trustee,—Black L.D. 

(7) “Interim officer” defined as one 
appointed to fill the office during a 
temporary vacancy, or during an in¬ 
terval caused by the absence or In¬ 
capacity of the regular incumbent.— 
Black L.D. Power of executive to 
make ad interim appointments see 
the C.XS. title Officers § 63, also 46 
O.J. p 975 note 86-p 976 note 89. 

(8) “Interim order” described as 
one made in the meantime, and until 
jsomething is done.—Black L.D. 


(9) “Interim receipt” see Insur¬ 
ance § 351. 

23- Webster New Int.D. 

24. Phrases construed 

(1) “Interior decorator” defined 
and distinguished from “painter” see 
Decorator 26 C.J.S. p 42 note 62 in 
Pocket Parts. 

(2) “Interior department*’ general¬ 
ly see the C.J.S. title United States 
§ 33, also 65 C.J. p 1271 note 74-p 
1273 note 13; and specifically the C. 
J.S. titles Mandamus § 119, also 38 
C.J. p 685 note 39~p 688 note 74; 
Pensions § 7, also 48 C.J. p 791 notes 
19-26; and Public Lands § 171, also 
50 C.J. p 1075 notes 18-22. 

(3) “Interior finish,” as referring 
to permanent structure, and not to 
movable trade fixtures.—^New York 
V. A. L. Stewart Realty Co., 96 N. 
Y.S. 513, 515, 109 App.Div. 702. 

(4) “Interior lot” distinguished 
from “corner lot,” “open lot,” and 
“through lot,” and defined by ordi¬ 
nance as a lot bounded on one side 
by a street, and on the other three 
sides by lot lines.—Illinois Surety 
Co. V, O'Brien, Ohio, 223 P. 933, 938, 
139 C.C.A. 413. 

(5) “Interior of the island,” as 
meaning remote from the seacoast.— 
Simpson v. U. S., Ct.CL, 26 S.Ct. 64, 
55, 199 U.S. 397, 60 L.Ed, 246. 

(6) “Interior port” and “more in 
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terlor district,** construed as having 
the same general meaning.—U. S. v. 
Bearse, C.C.Mass., 24 P.Cas.No.14,562, 
4 Mason 192, 195. 

25. Black L.D. 

26 . Mo.—Russell V. Eubanks, 84 Mo. 
■ 8 ' 2 , 88 . 

27. U.S—Morris v. Vandcren, 1 
Dali., Pa., 64, 67, 1 L.Ed. 38. 

28. Black L.D. 

2€>. Eng.—Bagsliawe v. Canning, 52 
J.P. 683. 

30. Cal.—In re Thorn, 102 P. 19. 22, 
183 Cal. 512. 

31. Ohio.—Lake Shore & M. S. Tl. 
Co. V. Cleveland, B., E. ^ O, 11. 
Co., 7 Ohio S. & 0.1^. 558, 561, 5 
Ohio N.P. S3. 

32. U.S.—Ironclad Manufacturing 

Co. V. Dairymen’s Manufacturiiu’; 
Co., C.C.N.Y., 138 P. 123, 129, 

33. U.S,—Ironclad Manufacturing 

Co. V. Dairymen's Manufacturing;’ 
Co., supra. 

Ohio.—Lake Shore & M. S, R. Co. v. 
Cleveland, B., E. & O. H. Co., V 
Ohio S. & C.P. 658, 601, $ OJilt> 

N.P. 83. 

34. U.S.—Ironclad Manufacturing; 

Co. V. Dairymen's Manufacturing 
Co., C.C.N.Y., 138 P. 123, 129. 

Ohio.—Lalte Shore & M. S, E. Co. v. 
Cleveland, B.* E. & O. II. Co., 7 



47 C.J. S. 


INTERLOCK—INTERLUDE 


also, to bo locked together; miitnally en- 

ga^ed.26 

‘‘Interlock” has been held sjmonymous with “con¬ 
vict” see 15 C.J.S. p 828 note 13. 

“Interlocking” has been defined as connected in 
'One system; united with.^'^ 

Interlocking patents, grants, deeds, etc. see Ad¬ 
verse Possession § 198, and interlocking signal sys¬ 
tems see the C.J.S. title Railroads § 1, also 33 C.J. 
p 268 note 17 [a], [b]. 

INTERLOCUTIO PRIHCIPIS. A term applied to 
the habit of a prince of interpreting his own laws 
for particular occasions.^ ^ 

XNTEIILOCUTOB. In Scotch law, an order or de¬ 
cree of court; an order made in open eourt.^^ 

IKTERLOCUTORIO. In Spanish law, interlocu¬ 
tory; that which is done in the course of a judi¬ 
cial proceeding, but does not finally determine it.^O 

INTERLOCXTTORY, Rot final; provisional; tem¬ 
porary.^^ 

The term is opposed to “definitive” see 26 C.J.S. 
p 681 note 63, and has been contrasted with “final” 
see 36 C.J.S. p 762 note 6. 

In Law 

Something intervening between the commence- 
Aient and the end of a suit which decides some 
point or matter, but which is not a final decision of 
the whole controversy.^^ 


As applied to rulings and orders by the trial 
court see the C.J.S. title Motions and Orders § 2, 
also 33 C.J. p 268 notes 24-27.^ Review of inter- 
locutoiy decisions see Appeal and Error §§ 92->108, 
and other references in the title index. 

Interlocutory application. A request made to the 
court, or to a judge in chambers, for interference 
in a matter arising in the progress of a cause or 
proceeding.'^ 2 

rNTTERLOPEES. Persons who run into business to 
which they have no right, or who interfere wrong¬ 
fully; persons who enter a country or place to 
trade without license.^^ 

“Interloper” as having no right to acquire a me¬ 
chanic's lien see the C.J.S. title Mechanics' Liens § 
97, also 40 C.J. p 139 note 93 [b]. 

UNTTEELUBE. Generally, an intervening or inter- 
ruptive space, feature, or event.”^® More specifi¬ 
cally, a short dramatic piece, generally accompanied 
by music, although usually represented or perform¬ 
ed between the acts of a longer performance. The 
term implies a theatrical entertainment; it may be 
in the form of songs and duets sung by persons in 
costume and connected with dialogue.'^'^ it does not 
necessarily imply a written composition. 

Dramatic or dramatico-musical compositions as 
subject of copyright see Copyright and Literary 
Property §§ 34, 113, and “theatrical entertainment” 
defined see the C.J.S. title Theaters and Shows § 1, 
also 62 C.J. p 842 notes 28-31. 


Ohio S. & C.P. 658, 561, 5 Ohio 
N.P. 83. 

:35. U.S.—Ironclad Manufacturing: 

Co. V. Dairymen’s Manufacturing* 
Co., C.C.N.Y., 138 F. 123, 129. 
Ohio.—Lake Shore & M. S. R. Co. 
V. Cleveland, B., E. & O. R. Co.. 7 
Ohio S. & C. P. 658, 561, 5 Ohio 
N.P. 83, 

3 €. Ohio.—Lake Shore & M. S. R. 
Co. V. Cleveland, B., E. & O. R. Co., 
supra. 

,37. U.S.—Ironclad Mfg. Co. v- Dai¬ 
rymen's Mfg. Co., C.C.N.Y., 138 F. 
123, 129. 

38. N.Y.—Dash v. Van Kleeck, 7 
Johns. 477, 605, 5 Am.D. 291. 

39. Black L.D. 

“laterlooutor of relevancy”—In 
Scotch practice, a decree as to the 
relevancy of a libel or indictment 
in a criminal case.—BJack L.D. 

40. Escriche Dicclonario. 

41. U.S.—^Corpus Juris Q.tioted in 
Fish V. U. S., 12 Ct.Cust.App. 307, 
81L 


42. Black L.D. 

Phrases defined or construed 

(1) "Interlocutory costs” defined 

see Costs § 1 a note 17, and other 
references in the title index. ^ 

(2) Interlocutory decisions in 
bankruptcy proceedings see Bank¬ 
ruptcy § 60S; in condemnation pro- i 
ceedinga see Eminent Domain § 347, , 
and other references in the title in¬ 
dex; in federal courts see Federal 
Courts §§ 201 b (3). 290 b, 324 b 
(1), and other references In the 
title index. 

(3) "Interlocutory decrees” in 
equity see Equity § 582, and other 
references in the title index, 

(4) "Interlocutory divorce decree” 
see Divorce § 161 b, and other ref¬ 
erences in the title index. 

(5) "Interlocutory judgments” de¬ 
fined see the C.J.S. title Judgments § 
11. also 33 C.J. p 1061 note 29-p 1063 
note 47. 

(6) "Interlocutory orders” in 

i criminal prosecutions see Criminal 
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Law 5 1644, and other references in 
the title index. 

(7) "Interlocutory or preliminary 
injunction” defined see Injunctions § 
2 . 

(8) For additional references con¬ 
sult the Descriptive-Word Index. 

43. U.S.—Horn v. Pere Marquette 
R Co.. aC.Mich., 151 P. 626, 636 
—^Wooster v. Handy, G,C.N.Y., 23 
F. 49, 53, 23 Blatchf. 112. 

44. Black L.D. 

45. Webster New Int.D. 

48. N.Y.—Society for the Reforma¬ 
tion of Juvenile Delinquents v. 

Diers, 60 Barb. 152, 156, 157, 10 
Abb.Pr.N.S. 216. 

47. N.Y.—Society for the Reforma¬ 
tion of Juvenile Delinquents v. 

Diers, supra. 

48. “It may h© ima;>romptii . . , 

the details having been agreed upon, 
and each actor left to his own ca¬ 
pacity to make 4 harmonious,”— 

Society for the Reformation of Ju- 

1 venile Delinquents v. Diers, supra 



INTEBMABRIAaE^lNTERMEDIATE 
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INTEEMARRIAGE. The act of marrying.^^ In 
the popular sense the term denotes the contracting 
of a marriage relation between two persons consid¬ 
ered as members of different nations, tribes, fam¬ 
ilies, etc., as, between the sovereigns of two differ¬ 
ent countries, between an American and an alien, 
between Indians of different tribes, or between the 
scions of different clans or families.^^ 

In law it is sometimes used to emphasize the mu¬ 
tuality of the marriage contract, and to import a 
reciprocal engagement by which each of the parties 
^^marries” the other.^i 

Intermarriage as element of crime of incest see 
Incest § 4; and between persons within the Leviti- 
cal degrees of consanguinity see the C.J.S. title 
Marriage § 16, also 38 C.J. p 1292 note 58-p 1294 
note 14. 

INTERMEDDLE. To enter into;^2 to intermix 
to interpose or interfere improperly; to meddle 
with the affairs of others with which one has no 
concern;to meddle offciously.55 It is a term of 
broad significance and includes any interference 
with, or control over, the property or estate of an¬ 
other without authority of law. 5 6 

It is not a technical legal term, but is sometimes 
used with reference to the acts of an executor de 
son tort or of the civil law ^'nogotiorum gestor.^^57 

^Tntermeddle^^ used in the sense of to interfere 
se-e ante p 83 note 12. 

Intermeddling with decedent’s estate see Execu¬ 
tors and Administrators § 1064. For other refer¬ 
ences to particular titles see Descriptive-Word In¬ 
dex sub verbo Intermeddling. 


INTERMEDDLER. A person who officiously in¬ 
trudes into a business to which he has no right ;58 
one who thrusts himself into a situation on his own 
initiative.59 It has been said that the distinction 
between an intermeddler and a trespasser is not in 
any case very great.®® As the term is used to indi¬ 
cate a person not entitled to subrogation see the G. 
J.S. title Subrogation § 9, also 60 C.J. p 716 note 
12 . 

Executor de son tort as intermeddler see Execu¬ 
tors and Administrators § 1063; see also note 57. 

INTERMEDIARY. In modern civil law, a broker; 
one who is employed to negotiate a matter Between 
two parties, and who for that reason is considered 
as the mandatary, or agent, of both.®i Broker as. 
intermediary see Brokers § 3. 

INTERMEDIATE. The word ^^intermediate” is not 
given any legal meaning in any law lexicon. 

As a noun, a term, member, or quality interven¬ 
ing between others of a series; something inter- 
mediate.®^ 

As an adjective, between two extremes; coming 
or done between; interjacent; interposed; inter¬ 
vening; lying or being in the middle place or de¬ 
gree ;®4 coming between; in either position or de¬ 
gree; situated between two extremes.®® 

As a verb, to act as a mediator, that is, between; 
to come between; to intervene; to interpose.®® 

Phrases employing the word are listed in the 
note.®'^ Other phrases as to which more recent ad- 


49. N.T.—People v. Bord, 164 N.E. 
620, 243 N.Y. 595. 

50. Black li.D. 

51. Black L.D. 

In. pleading-, instead of averring 
that “the plaintiff was married ';o 
the defendant,’' it would be p-^oper 
to allege that “the parties intermar¬ 
ried” at such a time and place.— 
Black L.D. 

52. Ind.—Vogel v. Wachtel, 189 N.E. 
425, 428, 99 Ind.App. 269-~Vogel v. 
Wachtel, Ind.App., 186 N.E. 405, 
468. 

53. Isr.T.—McQueen v. Babcock, 41 
Barb. 337, 340. 

54. Ind.—^Vogel v. Wachtel, 189 N.BJ 
425, 428, 99 Ind.App. 269—Vogel v. 
Wachtel, Ind.App., 185 N.E. 465, 
467. 

Isr.Y. —McQueen v. Babcock, 41 Barb. 
337, 340. 


“Attempt to intermeddle or interfere 
in“ 

Eng.—^Adams v. Adams, [1892] 1 Ch. 
369, 375. 

55. NT.—McQueen v. Babcock, 41 
Barb. 337, 339. 

56. N.C—Glascock v. Gray, 62 S.E. 
433, 435, 148 N.C. 346. 

57. Black L.D. 

58. N.C.—^Vassor v. Atlantic Coast 
Line R. Co., 54 S.E. 849, 852, 142 
N.C. 68, 7 L.R.A.,N.S., 950, 9 Ann. 
Cas. 635. 

33 C.J. p 269 note 37. 

59. Nev.—Laffranchinl v. Clark, 153 
P. 250, 252, 39 Nev. 48. 

60. N.C.—Vassor v. Atlantic Coast 
Line R. Co., 54 S.E. 849, 862, 142 
N.C. 68, 7 L.R.A.,N.S., 950, 9 Ann. 
Cas. 635. 

61. Black L.D. 

62. U.S.—^National Elevator Co. v, 
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Chicago, M. & St. P. R. Co., Minn., 
246 P. 588, 691, 158 C.O.A. 558. 

63. U.S.—National Elevator Co, v. 
Chicago, M. & St. P. Ry. Co., su¬ 
pra. 

64. U.S.—National Elevator Co. v.. 
Chicago, M. & St. P. R. Co., supra-. 

Ariz.—Miami Copper Co. v. Slrohl, 
130 P. C05, 609, 14 Arix. 410, 418, 

65. U.S.—^National Elevator Co. v. 
Chicago, M. & St. P. R. Co., Minn.. 
246 P. 688, 591, 158 C.O.A. 558. 

66. U.S.—National Elevator Co. v. 
Chicago, M. & St. P. R. Co., supra. 

67. Phrases construed 

(1) “Intermediate account” see the 
C.J.S. titles Executors and Adminis¬ 
trators § 827 note 75, Guardian and 
Ward §§ 143, 166 b, Insane PerHons 
§ 87, and Trusts §8 378, 417, also 65 
C.J. p 880 note 67~p 881 note 79, p 
943 notes 74-77. 
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INTERMENT—INTERNAL 


judications have not been found see 33 C.J. p 269 
notes 55-59. 

IKTEEMENT. Act or ceremony of depositing a 
dead body in the earth; burial; inhumation; sep¬ 
ulture.^ s The word is not necessarily confined to 
acts done within burial gi’ounds, but may properly 
include and describe the removal of bodies for the 
purpose of burial.It has been held not to in¬ 
clude a reinterment.'^^ 

Limitation of right with respect to interment see 
Cemeteries § 31; municipal regulations governing 
interment see the C.J.S. title Municipal Corpora¬ 
tions § 270, also 43 C.J. p 389 notes 72-77; and 
regulations concerning interment for protection of 
the public health see Health § 27. 

HSTTEE MEECATORES JTJS ACCEESCENEI LO¬ 
CUM NON HABET.'^i 

IN TERMINIS TEEMINANTIBUS. See In 42 C. 
J.S. p 492 note 46 (37). 

INTERMITTENT. Ceasing at intervals; that al¬ 
ternately stops and stauts; intermitting; as an in¬ 
termittent fever, an intermittent spring. *^2 The 
word embodies the idea of temporary cessation, dis- 
•continuance, interruption, pause.'^S 

^intermittently/' The adverb of ^Tntermittent.’^'^^ 


It is the antithesis of ^^continuouslysee 17 C.J.S. 
p 286 note 31, and has been distinguished from ^^al¬ 
ternately” see 3 C.J.S. p 1011 note 11. 

INTERMIXTURE. Act of intermixing, or state of 
being intermixed. 

Phrases employing the word are set out in the 

note.'^fi 

INTERN. To restrict or shut up a person, as a po¬ 
litical prisoner, within a limited territory.The 
term does not carry the implication of imprison¬ 
ment as a punitive sanction.'^s 

INTERNAL. A term which means merely interior, 
or within any limit situated or comprised within 
an inner part or place;80 relating to the interior; 
comprised within boundary lines; of interior con¬ 
cern or interest; domestic, as opposed to foreign.-^i 
The term is used in contradistinction to ^'exter¬ 
nal” see 35 C.J.S. p 293 note 9. 

^internal police/' A term sometimes applied to 
the police power, or power to enact laws in the in¬ 
terest of the public safety, health, and morality, 
which is inherent in the legislative authority of 
each state, is to be exercised with reference only to 
its domestic affairs and its own citizens, and is not 
surrendered to the federal govemment.82 Also, the 


f2) ‘‘Intermediate ambig-uities,” | 
parol evidence in aid of construction, I 
•see Evidence § 961 c. 

(3) “Intermediate appeal’* see the 
'C.J.S. titles Appeal and Error §§ 
‘2045, 2049 e, Costs § 367 b note 63, 
Executors and Administrators § 925, 
'Guardian and Ward § 158 a, and 
Trusts § 418, also 66 C.J. p 944 note 
11 . 

(4) “Intermediate appellate 
'Courts’’ see Appeal and Error §§ 49, 
151, 152, and Courts § 129 notes 41, 
,S3, §§ 192, 198. 

(6) “Intermediate bodies” see Ben- 
•eficial Associations § 60. 

(6) “Intermediate carrier” see Car¬ 
riers §§ 418-427, and other refer- 
«ences in the title index. 

(7) “Intermediate cause” see 
fCause 14 C.J.S. p 49 note 72. 

(8) “Intermediate courts” see Ap¬ 
peal and Error 1806-1820, and oth- 
*er references in the title index, and 
in the Descriptive-Word Index. 

(9) “Intermediate grantee” see 
Covenants § 117 4. 

(10) “Intermediate order” see the 
•C.J.S. title Motions and Orders § 2, 
also 33 C.J. p 269 note 66. 

(11) “Intermediate ports,” as de¬ 
termining place of part payment of 
f^ieamen'e wages see the C.J.S. title 


Seamen § 104, also 56 C.J. p 1006 
note 16-p 1010 note 78. 

(12) “Intermediate stations” see 
Carriers § 276 note 98. 

(13) “Intermediate toll” see the 
C.J.S. title Turnpikes and Toll Roads 
§ 1, also 33 C.J. p 269 note 54. 

68. Webster New Int.D. 

See also Burial 12 CJ.S. p 758; Dis¬ 
inter 27 C.J.S. p 149 note 36; Ex¬ 
humation 85 C.J.S. p 19S note 59. 

69. Mass.—Commonwealth v. Good¬ 
rich. 13 Allen 546, 548. 

70. Eng.—Scadding v. St. Pancras 
Burial Bd., [1889] W.N. 45. 

71. A maxim meaning “Between 
partners in trade or farming, gen¬ 
erally speaking, there can be legally 
no survivorship.”—Trammell v. Har¬ 
rell, 4 Ark. 602, 604. 

Common-law doctrine of survivor¬ 
ship, applicable to joint tenancy, 
as having no place in determining 
rights of surviving partner on 
death of partner see the C.J.S. ti¬ 
tle Partnership § 271, also 47 C.J. 
p 1040 note 92-p 1042 note 27. 

72. Century D. 

73. Va.—Norfolk & W. R. Co. v. 
Simmons, 103 S.E. 609, 612, 127 Va. ! 

419. 

Phrase defined 

“Intermittent easement” defined' 
see Easements § 1 a note 6. 
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74. Webster New Int.D, 

75. Webster iiu D. 

See also Compound 15 C.J.S, p 699 
note 2-p 701 note 46; and the C. 
J.S. definition Mixture, also 40 
C.J. p 1231 notes 75-79. 

76. Phrases construed 

(1) “Intermixture of goods” as a 
confusion of goods see Confusion of 
Goods § 1. 

(2) “Intermixture of property” be¬ 
longing to different individuals, con¬ 
strued, as not necessarily resulting in 
change of ownership.—Smith v. San¬ 
born, 6 Gray, Mass., 134, 135. 

77. Black L.D. 

78. U.S.—Ex parte Toscano, D.C. 
Cal.. 208 P. 938, 941. 

79. Minn.—Rippe v. Becker, 57 N.W. 
331, 333, 56 Minn. 100, 22 L R A. 
857. 

SO. U.S.—Proudfit Loose Leaf Co. v. 
Kalamazoo Loose Leaf Binder Co., 
Mich., 230 P. 120, 131, 144 C.C.A. 
418. 

81. Black L.D. 

82. Black L.D. 

Both right and duty 

In discussing police power, it has 
been said “that it is not only the 
right, but the bounden and solemn 
duty of a state to advance the safe¬ 
ty, happiness, and prosperity of its 
I people, and to provide for its gener- 
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ivhole system of internal gfoveminent of a city or 

Other phrases employing the word are listed in 
the note,^^ Still other phrases as to which more 
recent adjudications have not been found see 33 C.J. 
p 270 notes 88-93, 


INTTERNALLY. Beneath the surfacej inwardly; 
within the body; within the termini, enveloping 
surface, or the boundary of a thing.^5 

Phrases employing the word are set out in the 
note.^^ 


al welfare, by any and every act of 
legrislation, or by the recog-nition of 
the principles of the common law, 
which it may deem to be conducive 
to these ends, where the power over 
the particular subject, or the man¬ 
ner of its exercise, is not restrained 
by or surrendered to the federal g-ov- 
ernment, and that all those powers 
which relate mainly to municipal 
law. or what may, perhaps, more 
properly be called ‘internal police,* 
are not thus restrained and sur¬ 
rendered; and that consequently, 
in relation to these, the authority 
of a state is complete, unqualified, 
and exclusive.” 

tr,S.—City of New York v. Miln, N.Y., 
11 Pet. 101, 139, 9 liEd. 60. 

Mich.—Cheboygan Lumber Co. v. 
Delta Transp. Co., 58 N.W. 630, 
635, 100 Mich. 16. 

83. Ind.—Indianapolis Election 
Comrs. V. Knight, 117 N.E. 565, 
650, 651, 187 Ind. 108. 

84. Phrases defined or construed 

(1) "Internal affairs” and "inter¬ 

nal management” of a corporation 
see Corporations §§ 178 a (3). 984. 
1802 note 25, 1807 note 77, 1833. 

1879-1883, 1929. 

(2) "Internal combustion engine” 
defined see 30 C.J.S. p 251 note 13 
( 6 ). 

(3) "Internal commerce,” defined 
generally as commerce between man 


and man in a state, or commerce 
wholly carried on within the lim¬ 
its of a state.—^Lehigh Valley R. 
Co. v. Commonwealth of Pennsyl¬ 
vania, Pa, 12 S.Ct. 806, 807. 145 U 
S. 192, 36 L.Ed. 672—33 C.J. p 270 
note S3, 84 [a]. See also Commerce 
§§ 7, 10, where federal or state reg¬ 
ulation of internal commerce is dis¬ 
cussed. 

(4) "Internal curative medicine” 
defined see 25 C.J.S. p 29 note 1. 

(5) "Internal dissensions,” con¬ 
strued not constituting ground for 
receivership see Corporations § 1463. 

(6) "Internal improvement” see 42 
C.J.S. p 416 note 6-p 418 note 15. 

(7) "Internal injuries” see 43 C.J. 
S. p 1118 notes 53-57. 

(8) "Internal law,** distinguished 
from "international law” see the C. 
J.S. title International Law § 2, also 
33 C.J. p 386 note 4-p 388 note 12. 
and as Bentham’s Term for munici¬ 
pal law see the C.J.S. definition Mu¬ 
nicipal Law sub verbo Law. 

(9) "Internal lesions'* see the C. 
J.S. title Workmen's Compensation 
Acts §§ 183-186. also 71 C.J. p 618 
note 85-p 622 note 28. 

(10) "Internal means,” described 
as causes occurring and operating 
within the body of the insured, and 
effecting death by unapparent and 
invisible means or causes.—Hill v. 


! Hartford Accident Ins. Co., 22 Hun 
187, 191. See also Insurance §§ 754— 
755. 

(11) "Internal medicine,” con¬ 
strued as meaning "internal curative 
medicine,” in distinction from inter¬ 
nal medicines administered for the 
purpose of giving relief from dis¬ 
tress—State V. Stoddard, 245 N.W. 
273, 274, 215 Iowa 534, 86 A.L.R. 
616. 

(12) "Internal organs,” injuries to, 
see Damages § 198 f. 

(13) “Internal revenue** see the ti¬ 
tle Internal Revenue. 

(14) "Internal waters” see the C.J. 
S. title Navigable Waters § 1, also 
33 C.J. p 270 note 87. 

85. Webster New Int.D. 

86 . Phrases coast rued 

(1) "Injured ‘internally,'** con¬ 
strued as meaning and Including 
injury to any of the internal organs. 
—Houston Electric Co. v. MoDade, 
79 S.W. 100, 34 Tex.Civ.App. 497. 

(2) "Risk increased ‘either inter¬ 
nally or externally,' ” described as 
meaning an increase of risk by in¬ 
ternal or external changes In the 
house itself, or its e.xposure, and not 
an increase of risk by removal from 
the house.—Herman v. Merchants* 
Ins. Co., 81 N.X, 184, 190, 87 Am.R. 
488. 
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INTERNAL REVENUE 

This Title includes taxes imposed by act of congress other than duties on imports or exports; power 
to impose such taxes; constitutional and statutory provisions relating thereto; persons, occupations, 
transactions, property, and incomes subject to tax, and rate and amount of tax; levy, assessment, lien, 
collection, and payment of taxes, and remedies for erroneous taxation; and forfeiture, penalties, and 
other punishments for violations of internal revenue laws. 

Matters not in this Title, treated elsewhere in this work, see Descriptive-Word Index 


Analysis 

X BEFINITIOKS; ITATURE AND EXTENT OF TAXING- PC WEE IN GENERAL, §§ 1-73 

A. In General, §§ 1-8 

B. Validity of Statutes, §§ 9-35 

C. AaiENDMENT, REPEAL, AND REVIVAL OF STATUTES, §§ 36-47 

1. Amendment or Revival of Statutes and Changes in Taxes, §§ 36-38 

2. Repeal of Statutes, §§ 39-47 

D. Co-NSTRUCTION AND OPERATION OF REVENUE LaWS IN GENERAL, §§ 48-67 

E. Administrative Regulations, §§ 68-73 

L Making, Requisites, and Validity, §§ 6B-70 
2. Construction and Operation, §§ 71-73 

n. LIABILITY OF PERSONS AND PROPERTY IN GENERAL, §§ 74-76 

III. MINIMIZATION, AVOIDANCE, OR EVASION OP LIABILITY, §§ 77-87 

IV. DIRECT TAXES, §§ 88-92 

V. INCOME TAXES, §§ 93-434 

A. In General, §§ 93-95 

B. Time of Earning or Reoeivtng- as Affecting Taxabilitt, §§ 96-97 

C. Incomes Taxable in General, §§ 98-122 

D. Salaries, Wages, or Compensation, §§ 123-130 

E. Dividends Received, §§ 131-145 

F. Devise, Bequest, or Inheritance, and Income Therefrom, §§ 146-150 

G. Capital and Capital Increase, §§ 151-164 

H. Gains and Profits from Sales, Exchanges, or Other Disposition of Property m Gen¬ 

eral, §§ 165-191 

I. Reorganizations, §§ 192-205 

J. Tax Period and Income Attributable Thereto, §§ 206-228 

K. Deductions and Credits, §§ 229-376 

1. In General, §§ 229-252 

2. Expenses, §§ 253-278 

3. Losses, §§ 279-347 

4. Other Taxes Paid, §§ 348-352 

5. Depreciation, Depletion, Obsolescence, and Exhaustion, §§ 353-367 

6. Contributions, §§ 368-371 

7. Credits against Net Income, §§ 372-376 

L. Rates of Taxation, Surtaxes, and Additional Taxes, §§ 377-382 

M. Persons, Corporations, and Associations Liable, §§ 383-434 

1. Persons in General, §§ 383-393 

2. Associations, Corporations, and Partnerships, §§ 394-417 

3. Estates and Trusts, §§ 418^34 
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VI. EXCESS PROFITS AND WAR PROFITS TAXES, §§ 435-476 

A. In General, §§ 435-437 

B. Invested Capital; Declared Value, §§ 438-458 
C Deductions, §§ 459-467 

1. In General^ §§ 459-462 

2. Expenses, §§ 463-465 

3. Depreciation, Depletion, Obsolescence, and Exhaustion; Losses, §§ 466—467 

D. Persons, Corporations, and Associations Liable, §§ 468-476 

VII. ESTATE OR IITHERITAKCE TAXES, §§ 477-503 

A. In General, §§ 477-479 

B. Estates of Citizens or Residents, §§ 480-501 

C. Estates of Nonresidents Not Citizens of the United States, §§ 502-503 

VIII. OIFT TAXES, §§ 504-508 

IX. OCCUPATION OR BUSINESS TAXES, §§ 509-515 

X. CORPORATION EXCISE TAXES, §§ 516-522 

XI. TAXES ON SPECIFIC ARTICLES OR TRANSACTIONS; MANUFACTURERS^ AND 

PRODUCERS* EXCISE TAXES, §§ 523-544 

A, In General, §§ 523-541 

B. Transportation and Communication Taxes, §§ 542-544 

XII. STAMP TAXES (DOCUMENTARY), §§ 545-552 

XIII. REVENUE OFFICERS AND AGENTS, AND COLLECTION DISTRICTS, §§ 553-571 

A. In General, §§ 553-559 

B. Particular Officers, §§ 560-571 

XIV. BONDS UNDER REVENUE LAWS, 572-582 

A. In General, §§ 572-575 

B. Actions on Bonds, §§ 576-582 

XV. BONDED WAREHOUSES AND GOODS IN BOND, §§ 583-587 

XVL ASSESSMENT OF TAXES, §§ 588-757 

A. In General, §§ 588-617 

B. Compromises and Closing Agreements, §§ 618-619 

C. Accounting, §§ 620-628 

D. Returns and Reports, §§ 629-651 

1. In General, §§ 629-641 

2. Consolidated or Separate Returns, §§ 642-651 

E. Time for Assessment and Lifutations, §§ 652-671 

1. In General, §§ 652-658 

2. Waivers and Consents, §§ 659-671 

F. Examination of Persons and Records, §§ 672-673 

G. Evidence, §§ 674-693 

1. In General, §§ 674-676 

2. Presumptions and Burden of Proof, §§ 677-~6SI 

3. Admissibility, §§ 688-690 

4. Weight and Sufficiency, §§ 691-693 

H. Relief against Assessments, §§ 694-696 

L Review by Tax Court (Board of Tax Appeals), §§ 697-717 
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XYL ASSESSMENT OF TAXES—Continued 

J. Review by Otheb Courts, §§ 718-757 
L In General, §§ 718-719 

2. Decisions Reviewahle, Right of Review, and Presentation of Grounds for Review, 

§§ 720-722 

3. Proceedings for Review, §§ 723-728 

4. Scope and Extent of Review, §§ 729-735 

5. Discretion of Tax Court or Commissioner; Presumptions, §§ 736-741 

6. Questions of Fact and Findings, §§ 742-750 

7. Dctertnination and Disposition of Cause, §§ 751-757 

XVIL LIENS, §§ 758-767 
XVIII. PAYMENT, §§ 768-781 

XIX. COLLECTION, §§ 782-798 

A. lu General, §§ 782-787 

B. Distraint, §§ 788-798 

XX. ACTIONS FOR TAXES, §§ 799-822 

A. In General, §§ 799-802 

B. Time to Sue and Limitations, §§ 803-814 

1. In General, §§ 803-806 

2. Computation of Period, §§ 807-809 

3. Waiver of Limitations, §§ 810-814 

C. Parties, Process, and Appearance, §§ 815-816 

D. Pleading, §§ 817-818 

E. Evidence, Trial, Judgment, and Review, §§ 819-822 

XXI. REMEDIES FOR WRONGFUL ENFORCEMENT, §§ 823-839 

XXII. REVENUE STAMPS, §§ 840-842 
XXIII. REFUNDING TAXES COLLECTED, §§ 843-857 

XXIV. RECOVERY OF TAXES PAID, §§ 858-931 

A. Bight op Action and Defenses, §§ 858-894 

1. In General, §§ 858-860 

2. Grounds of Action, §§ 861-865 

3. Conditions Precedent, §§ 866-873 

4. Defenses, §§ 874-883 

5. Time to Sue and Limitations, §§ 884—890 

6. Perso7is Entitled to Sue and Persons Liable, §§ 891-894 

B. Proceedings and Relief, §§ 895-931 

1. Parties, Preliminary Proceedings, and Pleading, §§ 895-900 i 

2. Presumptions and Burden of Proof, §§ 901-915 

3. Admissibility, of Evidence, §§ 916-919 ‘ 

4. Weight and Sufficiency of Evidence, §§ 920-921' 

5. Trial, ludgment, Reviezo, and Costs, §§ 922-931 

XXV. SEARCHES AND SEIZURES, §§ 932-936 

XXVI. FORFEITURES, §§ 937-966 

A. In General, §§ 937-941 

B. Property Subject to Forfeiture and Grounds Therefor, §§ 942-947 

C. Proceedings and Relief, §§ 948-961 

D. .Mitigation and Remission, §§ 962-966 
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XXVn. PENALTIES, §§ 967-987 

A. In GENsaiAL, §§ 967-969 

B. Grounds for Penautuejs, aftb Amount Theeoeof, §§ 970-975 

C. Enforcement of Liability, §§ 976-983 

D. Compromise of Liability and Remission of Penalties, §§ 984-985 

E. Injunction against Collection of Penalties and Actions toJEIecover Penalties Paid, 
§§ 986-987 

XXVIII. OFFENSES, §§ 988-1020 

A. In General, §§ 988-1001 

B. Criminal Prosecution, §§ 1002-1020 

XXIX. DISPOSITION OF PROCEEDS OF PENALTIES, FORFEITURES, AND FINES, §§ 1021- 
1022 


Sub-Analysis 

I. DEFINITIONS; NATURE AND EXTENT OF TAXINO POWER IN aENERAL—p 125 

A. In General —p 125 

§ 1. In general—125 

2. Power to tax and to grant immunity—^p 126 

3. - Power as to particular subjects—p 128 

4. Limitations on taxing powers—^p 133 

5. - Doctrine of implied immunity—p 134 

6. Territorial extent of powers—p 139 

7. Purpose of taxation—p 139 

8. Rate or amount of tax—^p 140 

B. Validity of Statutes— p 141 

§ 9. In general—p 141 

10. Double taxation—p 142 

11. Equality and uniformity of taxes—p 142 

12. - Estates, legacies, inheritances, and transfers—p 144 

13. Income taxes—p 144 

14. -Incomes subject to tax—^p 145 

15. - Unjust enrichment—p 147 

16. - Persons, corporations, and associations liable in general—p 148 

17. - Surtaxes on corporation used to prevent taxes on shareholder—148 

18. - Returns, assessments, and collection—p 149 

19. Excess profits taxes—p 150 

20. Estate, inheritance, legacy, and transfer taxes—p 150 

21. - Domicile or residence—p 150 

22. - Properly, estate, or interest transferred in general p—151 

23. - Joint tenancy, community property, and estate by entirety—p ISI. 

2-4. - Transfers in contemplation of death—151 

25. — Computation—^p 152 

26. Gift taxes—p 152 

27. Occupation or business taxes—^p 153 

28. Corporation excise taxes—p 154 

29. Processing and floor stock taxes—^p 154 

30. Taxes on specific articles or transactions—^p 155 

31. Stamp taxes—p 156 

32. Collection and enforcement of taxes—^p 156 

33. Refunding taxes collected—156 
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I BEFIKITIOFS; NATUBE AHD EXTEKT OF TAXING POWER IN GENEBAL-»-Continue<i 

B. Validity of Statutes —Continued 

§ 34. Recovery of taxes paid—157 
35. Offenses, penalties, searches, seizures, and forfeitures—p 157 

C. Amendment, Repeal, and Revival of Statutes —^p 159 

1. Amendment Revival of Statutes and Changes in Taxes —^p 159 
§ 36. Amendment—p 159 

37. Revival—p 159 

38. Changes in taxes—^p 159 

2. Repeal of Statutes —p 160 
§ 39. In general—p 160 

40. Income taxes—p 160 

41. Estate, inheritance, legacy, and transfer taxes—161 

42. Taxes on particular articles, transactions, or occupations in general—161 

43. Liquors—p 161 

44. - Liquor rectifiers and dealers—162 

45. Searches, seizures, penalties, and forfeitures—p 163 

46. Assessment, collection, and enforcement—p 163 

47. Refunding and recovery of taxes paid—^p 164 

D. Construction and Operation of Revenue Laws in General—^ p 164 

§ 48. In general—p 164 

49. Judicial authority and duty—p 168 

50. Intention of congress—^p 168 

51. Meaning of language—p 170 

52. Particular words and phrases—^p 171 

53. Liberal or strict construction—p 173 

54. Construction as a whole—p 178 

55. Extrinsic aids to construction in general—^p 179 

56. Construction with reference to other statutes—p 180 

57. Executive construction—p 184 

58. Retroactive operation—p 186 

59. - Income taxes—^p 186 

60. - Estate taxes—p 187 

61. - Legacy, inheritance, or succession taxes—^p 191 

62. - Gift taxes—p 191 

63. - Occupation or business taxes—p 191 

64. - Taxes on particular articles and transactions—^p 192 

65. - Stamp taxes—p 192 

66. - Assessment, collection, and enforcement—p 192 

67. - Refunding and recovery of taxes paid—^p 193 

E. Administrative Regulations— 195 

1. Making^ Requisites, and Validity —^p 195 
§ 68. In general—^p 195 

69. - Particular regulations—p 198 

70. Approval by congress—^p 201 

2. Construction and Operation —^p 203 
§ 71. In general—^p 203 

72. Operation and effect—^p 204 

73. - Retroactive operation—^p 205 
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IL LIABILITY OF PERSONS AND PROPERTY IN OENERAL—p 206 

§ 74. In general—206 

75. Public property and institutions^—p 207 

76. Exemptions—^p 207 

III. MINIMIZATION, AVOIDANCE, OR EVASION OF LIABILITY—p 208 

§ 77. In general—p 208 

78. Income taxes—p 208 

79. - Right to minimize or avoid tax—^p 209 

80. - Particular devices and transactions in general—^p 210 

81. - Sales to establish losses—^p 211 

82. - Transfer or waiver of income—p 212 

83. - Transfer of source of income—p 213 

84. - Division of transaction—^p 214 

85. Estate, inheritance, legacy, and transfer taxes—^p 214 

86. Gift taxes—p 215 

87. Taxes on specific articles or transactions—^p 215 

IV. DIREOT TAXES—p 215 

§ 88. In general—p 215 

89. What constitute direct taxes—p 216 

90. - Capitations, and taxes on realty or personalty or income therefrom—217 

91. - Income taxes—217 

92. -Estate, inheritance, legacy, and transfer taxes—218 

V. INCOME TAXES—p 219 

A. In General— p 219 

§ 93. Nature of tax—^p 219 

94. Construction of income tax laws—p 220 

95. Substance or form of transaction—222 

B. Time op Earning or Receiving as Appecting Taxabilitt—223 

§ 96. In general—p 223 
97. Dividends—p 224 

C. Incomes Taxable in General— p 225 

§ 98. Nature and necessity of income in general—p 225 

99. Realization of income in general—p 227 

100. Right to retain income received —229 

101. Amount and computation—229 

102. - Net income—230 

103 . - Insurance companies—p 230 

104. Particular acts or transactions resulting in income—^p 232 

105. -Alimony and family allowances—p 234 

106. -Annuities—p 234 

107. - Cancellation or discharge of indebtedness—^p' 235 

108 . - Compromises of claims or liabilities —p 238 

109. - Damages—^p 238 

110. - Erroneously or illegally acquired income—^p 238 

111. -Foreign sources; possessions of the United States—239 

112. - Gifts and income therefrom—^p 240 

113 . - Improvements by lessees—^p 241 

114. - Insurance proceeds—^p 241 

115. - Interest received—p 243 


See also descriptive word index in the back of this Volume 

Q4 



47 C,J. S. 


INTERNAL REVENUE 


V. INCOME TAXES—Continued 

C. Incomes Taxable in General —Continued 

§ 116. - Partnership income—p 246 

117. - Purchase below value in general—^p 247 

118. - Purchase by corporation of its own stocks or securities—^p 247 

119. - Recoupment or reduction of losses or deductions—p 249 

120. - Rents, royalties, and bonuses—p 251 

121. - Taxes paid by another—p 252 

122. - Trade or business—p 252 

• D. Salaries, Wages, or Compensation —^p 253 
§ 123. In general—p 253 

124. Extra compensation or gift—^p 254 

125. Medium of payment—^p 256 

126. Pensions and retirement allowances—p 257 

127. Public officers and employees—^p 257 

128. - Federal officers and employees—p 257 

129. - State or municipal officers and employees—^p 258 

13Q. Renewal commissions—p 259 

E. • Dividends Received —p 259 

§ 131. In general—p 259 

132. Declaration of dividends—^p 260 

133. Receipt or availability of dividends—p 260 

134. Source of distribution as capital or profits—p 261 

135. Distributions constituting dividends in general—p 264 

136. - Sales to stockholders; options—^p 265 

137. Liquidating dividends—^p 266 

13S. - Distribution in partial liquidation—p 268 

139. - Cancellation or redemption essentially equivalent to dividend—p 269 

1^0. - Liquidating dividends as exchange—^p 271 

141. Stock dividends—p 273 

142. - Distributions constituting stock dividends—^p 274 

143. - Change of interest; kind of stock—^p 275 

144. - Stock in other corporations—^p 275 

145. - Subscription rights—^p 276 

F. Devise, Bequest, or Inheritance, and Income Therefrom— p 276 

§ 146. In general—p 276 

147. Annuities—p 276 

148. Compromise of claim against estate—p 277 

149. Gift or compensation—^p 277 

150. Income from bequest, devise, or inheritance—p 277 

G. Capital and Capital Increase —^p 278 

§ 151. In general—^p 278 

152. Capital additions—^p 279 

153. Capital expenditures—^p 280 

154. Capital gains or profits—^p 280 

155. —^ Determination of taxability as capital gain or ordinary income in 

general—p 282 

156. - Appreciation in value—^p 284 

157. - Duration of ownership of assets—p 284 

158. - Redemption of securities—^p 286 

See also descriptive word index in the back of this Volume 

95 



INTERNAL REVENUE 


47 C.J.S. 


V. INCOME TAXES^-Continned 

G. Capital and Capital Increase—C ontinued 

§ 159. - Royalties and bonuses under mineral leases—287 

160. - Sales or exchanges—288 

151. - Trade or business of taxpayer—p 290 

162. Invested capital—p 291 

163. Restoration or return of capital—^p 291 

164. Value of capital—p 293 

H. Gains and Profits from Sales, Exciianges, or Other Disposition op Peopertt in Gen¬ 

eral— p 293 

§ 165. In genera]—p 293 

166. Estoppel of taxpayer—295 

167. Necessity of gain or profit and realization thereof—p 295 

168. What are sales or dispositions resulting in gains in general—296 

169. Options—p 298 

170. Computation of gain—^p 298 

171. - Cost or value of property in general—p 300 

172. - Determination of selling price—p 303 

173. - Market value—^p 303 

174. - Time with reference to which value is determined in general—304 

175. Exempt property—^p 304 

176. Property of estates of decedents—305 

177. Property acquired by bequest, devise, or inheritance—305 

178. Property held in trust—^p 308 

179. Property acquired by gift—309 

180. Sale of property received in exchange—^p 309 

181. Sales of corporate stock—311 

182. - Cost basis—^p 313 

183. - Sale by corporation of its own slock—p 317 

184. - Stock received as dividend—p 318 

185. - Stock received in exchange—p 319 

186. - Sale of stock acquired at different times or different prices—321 

187. Installment sales—p 324 

188. Involuntary transfers or conversions—^p 325 

189. Intercorporate transactions—p 326 

190. Partnership transactions—p 326 

191. Exchange of property—327 

I. Reorganizations— p 332 

§ 192. In general—p 332 

193. Necessity of plan of reorganization; actual reorganization—334 

194. Acts constituting reorganization in general—p 335 

195. Transaction as sale or reorganization—^p 338 

196. Parties to reorganization—p 339 

197. Dissolution of transferring corporation—p 34.0 

198. ' Exchanges of stocks or securities for other slocks or securities—p 340 

199. Exchange of assets for stock or securities—p 343 

200. Exchanges not solely in kind—p 344 

201. Acquisition of stock of another corporation—p 344 

202. Acquisition of property of another corporation—p 345 

203. Continuing interest in transferee—p 346 

204. Control of transferee after ti*ansfer—p 3AS 

205. Distribution pursuant to reorganization—^p 349 
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Y. imOME TAXES—Continn^d 

J. Tax Period and Income ATnuBUTABLE Thereto—351 

§ 206. In general—351 

207. Compensation for services—p 355 

208. Compromise of claims—p 356 
209- Death of taxpayer—^p 357 

210. Dividends—p 358 

211. - Time when earned—^p 359 

212. - Time of declaration or order for payment—360 

213. - Time Avhen credited or available to stockholder—360 

214. - Time of charging off—p 361 

215. - Time of payment or receipt—^p 361 

216. - Stock dividends—p 362 

217. Gains from sales or exchanges generally—p 362 

218. Gains from installment sales—365 

219. Gains from redemption of bonds and stocks—p 366 

220. Interest—p 366 

221. Liability to restore income received—p 367 

222. Option payments—p 368 

223. Profits of partnerships and joint adventures—p 368 

224. Profits under contracts—p 370 

225. Recovery of items previously deducted—^p 371 

226. Rentals—p 372 

227. - Mineral leases—^p 373 

228. Reorganization or liquidation of corporation—^p 374 

K. Deductions and Credits —p 375 

1. In General —p 375 

§ 229. In general—^p 375 

230. Construction of statutes—^p 378 

231. Amortization of cost of war facilities—p 378 

232. Contingent or undetermined liabilities—p 380 

233. Cost of acquiring property or interest—p 381 

234. Dividends—^p 382 

235. Income paid or transferred to another—p 383 

236. Income previously taxed—p 383 

237. Interest paid or accrued—^p 383 

238. - Items deductible as interest—^p 384 

239. - Payment or accrual—p 388 

240. Payments in discharge of obligations—^p 389 

241. Reserves for contingencies—389 

242. Persons entitled in general—^p 389 

243. Corporations in general—p 390 

244. Estates and trusts—p 391 5 

245. -- Income currently distributable—391 

246. - Income paid or credited—p 392 

247. Husband and wife—^p 394’ 

248. Insurance companies—^p 394 

249. - Insurance reserves—^p 396 

250. - Insurance premium rebates or dividends —p 399 

251. Partnerships—p 399 

252. Year or period in which deductible—^p 399 
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V. HSrCOME taxes—C ontinued 

K Deduotions aot> Chebits—C ontinued 

2. Expenses —401 

§ 2S3, In g-eneral—401 

254. Expenses of trade or business generally—p 402 
. 255. Nontrade or nonbiisiness expenses—407 

256. Particular expenses—p 407 

257. - Attorney’s fees—408 . 

258. - Bonuses and gratuities—p 409 

259. - Capital expenditures—p 410 

260. - Compensation for services—p 411 

261. - Cost of acquiring property or interest—p 415 

262. - Cost of issuing and redeeming securities—p 417 

263. - Contributions—p 417 

264. - Entertainment and travel—^p 418 

265. - Fines, costs, and penalties—p 420 

266. - Improvements, maintenance, and repairs—^p 420 

267. - Insurance premiums—^p 421 

268. - Liabilities incurred or paid—^p 422 

269. - License fees and taxes—p 422 

270. - Litigation expenses—p 422 

271. - Oil and gas well development—p 426 

272. - Personal, family, and living expenses—^p 427 

273. - Rents and royalties—p 427 

274. Year or period in which deductible—p 428 

275. - Time when expenses are incurred or accrued—^p 429 

276. - Amortization of expenses—p 431 

277. -Salaries, wages, and compensation—^p 451 

278. Insurance companies—^p 432 

3. Losses —p 434 

§ 279. In general—^p 434 

280. Necessity of actual loss—^p 435 

281. -Determination of loss in general—p 436 

282. - Closed transaction fixed by an identifiable event —p 436 

283. Trade or business—^p 438 

284. Transactions for profit—^p 439 

285. Nature and cause of loss in general—^p 442 

286. - Capital loss or ordinary loss—p 443 

287. Losses not compensated by insurance or otherwise—^p 447 

288. Property acquired by gift—p 447 

289. Property acquired by inheritance, devise, or bequest—p 448 

290. Amount and items deductible in general—^p 449 

291. -Amortization of debt discount and expenses—p 451 

292. - Business becoming unlawful—^p 452 

293. - Capital expenditures—p 452 

294. - Contributions to restore solvency—^p 453 

295. - Demolition or removal of buildings or other structures—p 453 

296. - Depreciation in value—p 454 

297. - Discharge of debt—p 455 

298. - Distributions in liquidation of corporations—^p 455 

299 . - Expenses as losses—^p 456 

300. - - Good will—p 457 

30L - Illegal or negligent acts—^p 457 
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V. INCOME TAXES—Continned 

K. Deductions and Credits—C ontinued 
3. Losses —Continued 

§ 302. - Installment contracts—458 

303. -Interest—p 458 

304. - Inventory losses and rebates—458 

305. - Liability on contract of ^aranty or indemnity—p 459 

306. - Loss of, or damage to, property by casualty—^p 459 

307. - Theft or embezzlement—^p 460 

308. Sale, exchange, or disposition of property in general—p 460 

309. - Cost or value of property—^p 462 

310. - Property held for investment—^p 464 

311. Sale or exchange of corporate stock or securities—^p 465 

312. - Basis of measuring loss—^p 467 

313. - First in, first out, rule—^p 468 

314. - What are sales or exchanges—^p 469 

315. Transfer of property in exchange for stock—p 471 

316. Transfers to corporation controlled by transferor—p 471 

317. Transactions between husband and wife—p 472 

318. Reorganization, consolidation, or merger of corporations generally—p 472 

319. -Affiliation; intercorporate transactions—476 

320. - Consolidated returns—478 

321. Worthless debts—p 479 

322. - Nature and existence of debt—^p 480 

323. - Debts worthless in part—482 

324. - Effect of security—^p 484 

325. - Ascertainment and determination of worthlessness—p 484 

326. - Efforts to collect—^p 487 

327. - Charging off—p 488 

328. —^— Amount deductible—p 490 

329. - Reserve for debts—^p 490 

330. Worthless property in general—^p 491 

331. - Worthless stock—^p 491 

332. Persons entitled to deduction in general—^p 494 

333. - Corporations—p 495 

334. - Estates and trusts—p 496 

335. - Insurance companies—^p 497 

336. - Partnerships—^p 497 

337. Year or period in which deductible—^p 498 

338. -Accounting methods—^p 499 

339. -Ascertainment and establishment of fact of loss in general—^p 500 

340. - Closed transaction —p 501 

341 . - Sale—p 502 

342. -Action and judgment—^p 502 

343. - Bankruptcy, insolvency, or liquidation—p 503 

344. - Previous or subsequent years—^p 503 

345. - Amortization of debt discount—p 506 

345. - Installment transactions—^p 506 

347. -Worthless property, debts, or stock—^p 507 

4, Other Taxes Paid —508 
§ 348. In general—^p 508 

349. Federal taxes—p 509 

350. Taxes imposed by possessions of the United States—p 510 
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V. INCOME TAXES—-Contimied 

EL Deductions and Credits—C ontmxied 

4. Other Taxes Paid —Continued 

§ 351. State and local taxes—SlD 
352, Foreign taxes—p 513 

5. Depreciation, Depletion, Obsolescence, and Exhaustion —p 515 
§ 353. Definitions and nature—p 515 

354. Allowance in general—^p 518 

355. Computation—p 520 

356. - Cost or other basis—^p 521 

357. Subject matter in general—^p 526 

358. Property used in trade or business—p 527 

359. Mines—^p 528 

360. Oil and gas—p 533 

361. - Proper mode of allowance and election of taxpayer—p 534 

362. - Amount and items—p 535 

363. Patents, copyrights, trade-marks, and trade-names—p 538 

364. Timber—-p 539 

365. Persons entitled—^p 540 

366. - Oil and gas—p 542 

367. Year or period—^p 548 

6. Contributions —^p 549 

§ 368. In general—p 549 

369. Particular organizations and purposes—p 549 

370. Estates and trusts—p 551 

371. Amount and computation—^p 553 

7. Credits against Net Income —p 553 
§ 372, In general—^p 553 

373. Corporations—p 554 

374. - Dividends paid credit—p 555 

375. - Contracts restricting payment of dividends—p 560 

376. Dependents—p 565 

L. Rates op Taxation, Surtaxes, and Additional Taxes—^ p 565 

§ 377. Rates—p 565 

378. Surtaxes in general—^p 566 

379. Tax on undistributed profits—^p 566 

380. Accumulation of profits to prevent surtaxes on shareholders—p 568 

381. Personal holding companies —p 570 

382. Unjust enrichment—^p 573 

M. PteBSONs, Corporations, and Associations Liable— p 574 

1. Persons in General —p 574 
§ 383. In general—^p 574 

384. - On transfer of income—^p 576 

385. - On transfer of property—^p 578 

386. Aliens—p 579 

387. Governments and subdivisions—p 580 

388. Husbands or wives—p 581 

389. - Community or separate income—581 
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V. INCOME TAXES—Continned 

M. Persons, Corporations, and Assoctations Liable —Continued 

1. Persons in General —Continued 

§ 390. - Transfer of property or income to spouse—^p 584 

391 . - Undivided interests—p 584 

392. Indian wards of United States—^p 585 

393. Nonresidents—p 585 

2. Associatiojis, Corporations, and Partnerships —586 
§ 394. Associations in general—^p 586 

395. - Associations taxable as corporations—p 586 

396. Corporations in general—p 594 

397. - Corporation or stockholders or bondholders—596 

398. - Affiliated corporations—^p 598 

399. - Foreign corporations—p 599 

400. - Dissolved corporations—^p 599 

401. - Successor corporations—^p 599 

402. Joint stock associations—^p 600 

403. Joint adventures—^p 600 

404. Nonprofit corporations and associations—^p 600 

405. - Business leagues, chambers of commerce, boards of trade, and similar 

organizations—p 602 

406. - Building and loan associations—p 604 

407. - Clubs—p 605 

408. - Co-operative associations generally—^p 605 

409. - Corporations holding title to property for exempt organizations—606 

410. - Mutual savings banks—p 607 

411. - Religious, benevolent, scientific, or educational corporations and asso¬ 

ciations—p 607 

412. Partnerships—^p 608 

413. - Between members of family—p 610 

414. - Partner’s share in earnings as separate or community property—^p 611 

415. - Death of partner—611 

416. - Effect of transfer of interest—p 611 

417. Insurance companies and associations—^p 611 

3. Estates and Trusts —^p 615 
§ 418. In general—p 615 

419. Arrangements constituting trusts or fiduciary relationships—^p 616 

420. Number of trusts or beneficial interests—^p 618 

421. Revocable trusts—^p 619 

422. Taxability as between grantor and estate in general—^p 624 

423. - Income for benefit of grantor—p 628 

424. -. Trusts or income in discharge of legal obligation of grantor—^p 632 

425. Taxability as between beneficiary and estate in general—^p 634 

426. - Taxable income of estate or trust in general—p 635 

427. - Taxable income of beneficiaries in general—^p 636 

428. - Income distributable currently—^p 637 

429. - Income accumulated or held for future distribution—p 639 

430. - Discretion as to accumulation or distribution—^p 640 

431. Assigned income—p 641 

432. Employees’ trusts—^p 642 

433. Estates of decedents—^p 642 

434. Receivers, trustees in bankruptcy, or assignees—644 
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VI. EXCESS PROFITS AKD WAR PROFITS TAXES—p 645 

A. In Genebal— p 645 

§ 435. In general—p 645 

436. Gains or profits from sales or exchanges—646 

437. Year or period—^p 647 

B. Invested Capital; Declaeeb Value —p 648 

§ 438. In general—^p 648 

439. Corporations or associations without capital or with nonainal capital—649 

440. Borrowed capital—^p 650 

441. Special capital—^p 651 

442. Items included in general—p 651 

443. Tangible and intangible property—p 651 

444. Appreciation in value—p 652 

445. Cost of acquiring assets—^p 653 

446. Value of contracts—p 654 

447. Payments for stock—p 654 

448. Notes in payment for stock or property~p 655 

449. Stock or property received in exchange—^p 655 

450. Salaries and dividends retained—655 

451. Good will—p 656 

452. Interest—p 657 

453. Expenses—p 657 

454. Taxes—p 658 

455. Reorganization or change of ownership—p 658 

456. Reserves, surplus, and undivided profits—^p 659 

457. Computation in general—p 661 

458. Determination by comparison with similar corporations—661 

C. Deductions —p 662 

1. In General —p 662 

§ 459. In general—^p 662 

460. Amortization of war facilities—^p 663 

461. Persons entitled—p 664 

462. Year or period—p 664 

2. Expenses —p 664 

§ 463. In general—p 664 

464. Salaries, wages, or other compensation—p 665 

465. Year or period—p 665 

3. Depreciation, depletion, obsolescence, and exhaustion; losses —666 
§ 466. In general—^p 666 

467. Losses—p 667 

D. Persons, Corporations, and Associations- Liable— p 669 

§ 468. In general—p 669 

469. Associations in general—^p 669’ 

470. Corporations in general—p 669 

471. - Affiliated corporations—p 670 

472. - Personal service corporations—^p- 670* 

473. Partnerships—p 671 

474. Public officers—^p 671 

475. Receivers, trustees in bankruptcy, or assignees—p 671 

476. Religious, benevolent, scientific, or educational corporations and asso'dations 

—p 672 


See also descriptive word index in the back of this Volume 

102 



47 C.J. S. 


INTERNAL REVENUE 


VII. ESTATE OE IlSTHEEITAE-CE TAXES—p 672 

A. In Genebal —672 

§ 477. In general—672 

478. Nature of tax—673 

479. Time when liability accrues—677 

B. Estates of Citizens or Residents —^p 678 

§ 480. Citizens and residents in general—^p 678 

481. Gross estate, inclusions in general—678 

482. Decedent’s interest at time of death in general—^p 679 

483. Particular estates, interests, or transfers—p 681 

484. - Dower or curtesy and statutory substitutes—681 

485. - Joint and community interests—p 681 

486. - Life insurance—p 683 

487. - Powers of appointment—^p 688 

488. - Realty—^p 690 

489. - Revocable transfers—^p 691 

490. - Transfers in contemplation of, or intended to take effect at, death—^p i 

491. Exceptions—p 706 

492. Deductions in general—^p 706 

493 . - Devises for religious, charitable, scientific, literary, educational, or p 

lie purposes—^p 708 

494 . - Funeral and administration expenses and claims against estate—^p i 

495. - Mortgage or ,other indebtedness respecting property —^ 724 

496. - Losses from casualties—^p 724 

497. - Support of dependents—^p 724 

498. - Property previously taxed—p 724 

499. Credits—p 725 

500. Value of property—^p 726 

501. - Corporate stock—p 729 

C. Estates of Nonresidents not Citizens of the United States —^p 731 

§ 502. In general—^p 731 
503. Deductions—^p 732 

VIII. GIET TAXES—p 732 

§ 504. In general—p 732 

505. Revocable trusts—p 734 

506. Transfers for less than adequate consideration—^p 735 

507. Value of property gifts—736 

508. Exclusions and deductions—737 

IX. OCCUPATION OR BUSINESS TAXES—p 740 
§ 509. In general—^p 740 

510. Nature of tax—740 

511. Business or occupation in general—740 

512. Butter manufactiirjers and dealers—p 741 

513. Liquor dealers, brewers, rectifiers, and still manufacturers—p 742 

514. Narcotics importers, manufacturers, dealers and dispensers—745 

515. Oleomargarine manufacturers and dealers—p 745 

X. CORPORATION EXCISE TAXES—p 745 
§ 516. Nature of tax—p 745 
517. Corporations subject to tax—^p 746 
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X OOEPORATION EXCISE TAXES—Continued 

§ 518. - Charitable, religious, scientific, literary, and educational corporations 

—p 748 

519. - Insurance companies—p 748 

520. - Trusts—^p 749 

521. Carrying on or doing business—p 749 

522. Computation of tax—^p 752 

XI. TAXES ON SPECIFIC ARTICLES OR TRANSACTIONS; MANUFACTURERS’ AND PRO-* 
DUCERS’ EXCISE TAXES—p 753 

A. In General— p 753 

§ 523. In general—^p 753 

524. Nature of tax—^p 754 

525. Manufacturer or producer within statutes—p 755 

526. Subjects of manufacturer’s excise tax in general—p 756 

527. Computation of tax—^p 757 

528. Specific articles or transactions—^p 759 

529. -Admissions—^p 761 

530. -Automobiles and parts—^p 762 

531. - Dues—p 765 

532. -Futures—^p 768 

533. - Insurance policies—p 768 

534. - Liquors—^p 770 

53L -Narcotics—^p 775 

536. -Oils—p 775 

537 . - Oleomargarine, adulterated butter, and process or renovated butter— 

p 776 

538. -—- Processing and crop control taxes—p 777 

539 . - Sporting goods—778 

540. — Tires and inner tubes—p 778 

54L -- Tobacco, snuff, cigars, and cigarettes—^p 779 

B. Transportation and Communication Taxes—^ p- 780 

§ 542. In general—^p 780 

543. Oil by pipe line—^p 781 

544. Telegraph, telephone, radio, and cable facilities—p 783 

Xn. STAMP TAXES (DOCUMENTARY)—p 783 

§ 545. In general—783 

546. Instruments subject to tax—784 

547 . - Capital stock and similar interests—p 785 

548. - Corporate securities—p 787 

549 . - Deeds and instruments selling, etc., realty or interest therein—790 

550. Sales and transfers of corporate securities—^p 792 

551. Sales and transfers of corporate shares—^p 793 

552. Use of unstamped instruments—p 798 

Xin. REVENUE OFFICERS AND ACCENTS, AND COLLECTION DISTRICTS—p 800 

A In General—^ p 800 

§ 553. In general—p 800 

554. Departmental decisions—800 

555. Powers, duties, and liabilities of officers in general—p 801 

556. Certificates of probable cause—p 802 
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XIII. EEVElSrUE OFFICERS AND AGEXTS, AND COLLECTION DISTRICTS—Continued 

A, In General —Continued 

§ 557. Official bonds in general—803 

558. Prevention and detection of violations of revenue laws—p 803 

559. Collection districts—803 

B. Particular Officers —p 803 

§ 560. In general—^p 803 

561. Commissioner of internal revenue—804 

562. Collectors—804 

563. - Compensation—p 805 

564. - Liabilities—p 805 

565. - Bonds, and liabilities thereon—p 806 

566. - Actions on bonds—^p 808 

567. Deputy collectors—^p 809 

568. Assessors—p 810 

569. Agents—810 

570. Storekeepers and gaugers—^p 811 

571. Disbursing officers and agents—^p 811 

XIV. BONDS UNDER REVENUE LAWS—p 811 

A. In General —^p 811 

§ 572. In general—^p 811 

573. Nature, requisites, and validity—^p 812 

574. Construction and effect—^p 814 - 

575. Discharge and release—p 817 

B. Actions on Bonds —p 818 

§ 576. In general—^p 818 

577. Right to sue and parties—^p 818 

578. Defenses—^p 819 

579. Time to sue, limitations, and laches—^p 820 

580. Pleading—^p 821 

581. Evidence—p 821 

582. Trial and judgment—^p 822 

XV. BONDED WAREHOUSES AND GOODS IN BOND—p 822 

§ 583, In general—p 822 

584. Distillery warehouses—^p 822 

585. - Withdrawal from warehouse—^p 823 

586. -Warehousemen’s bonds, and liability thereon—^p 825 

587. Transportation in bond—^p 826 

XVI. ASSESSMENT OF TAXES—p 826 

A. In General— p 826 

§ 588. In general—p 826 

589. Powers and duties of commissioner in general—p 827 

590. Powers and duties of collectors in general—p 828 

591. Powers of court—^p 829 

592. Necessity of assessment—^p 829 

593. Income earned in different tax periods—^p 829 

594. Persons against whom made—^p 829 

595. Computation in general—p 830 
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X¥I. ASSESSMENT OF TAXES—Continued 
A. In General —Continued 

§ 596. Determination of invested capital—831 

597. Valuation of property—p 832 

598. Valuation of corporate stock—^p 833 

599. Determination of deductions and credits—^p 833 

600. - Expenses—p 834 

601. _ Depreciation, depletion, obsolescence, or exhaustion—p 834 

602. -Losses—^p 835 

603. Items included in single assessment—^p 835 

604. Correction of assessment, reassessment, or additional assessment—^p 836 

605. Notice of assessment—^p 838 

606. Notice of deficiency tax—p 838 

607. - Persons notified—^p 838 

608. - Requisites and sufficiency—^p 839 

609. - Time for giving—p 840 

610. - Service—p 840 

611. Jeopardy assessments—^p 841 

612. Special assessments—^p 841 

613. Finality and conclusiveness—^p 842 

614. Collateral attack—p 843 

615. Record of assessments—p 843 

616. Questions of law or fact—^p 843 

617. Estoppels—^p 844 

E. Compromises and Closing Agreements—846 


§ 618. 

Compromises—p 846 

619. 

Closing agreements—^p 849 

Accounting —p 850 

§ 620. 

In general—^p 850 

621. 

Accounting periods—p 852 

622. 

Accrual and cash methods—853 

623. 

-Accrual method—^p 854 

624. 

- Cash method—p 858 

625. 

Installment basis—^p 860 

626. 

Inventories—^p 860 

627. 

- Dealers in securities—p 863 

628. 

Change of method or period—p 864 


D. Returns and Reports —^p 866 
L In General —p 866 

§ 629. In general—p 866 

630. Necessity of return and effect of failure to make—866 

631. Persons required to make—^p 867 

632. Time for making—^p 868 

633. Election of taxpayer—^p 868 

634. Period included—p 870 

635. Form and sufficiency in general—^p 871 

636. Verification—p 871 

637. Amendment or change—^p 872 

638. False or fraudulent returns or reports—^p 873 

639. Joint or separate returns of husband and wife—p 873 
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XVI. ASSESSMENT OF TAXES—Continued 

D. Returns and Reports —Continued 

1. In General —Continued 

§ 640. Partnerships and partners—^p 874 
641. Inspection—p 875 

2. Consolidated or Separate Returns —p 875 
§ 642. In general—p 875 

■ 643. Consolidated returns required—p 876 

644. Corporations permitted to file consolidated returns—p 876 

645. Election as to consolidated or separate returns—^p 877 

646. What are affiliated corporations—p 878 

647. Affiliation and returns for part of year—p 881 

648. Effect of filing consolidated return—^p 882 

649. Intercompany transactions—^p 882 

650. Tax liability of affiliates; apportionment—^p 883 

651. Allocation of income among businesses controlled by same interests—^p 883 

E. Time for Assessment and Limitations —p 884 

1. In General —^p 884 

§ 652. In general—p 884 

653. Limitations applicable—^p 886 

654. Commencement of period of limitations—^p 887 

655. Request for prompt assessment—p' 888 

656. Effect of erroneous, false, or fraudulent returns—^p 888 

657. Suspension of limitations—^p 889 

658. Operation and effect of limitations—p 890 

2. Waivers and Consents —^p 891 
§ 659. In general—p 891 

660. Acts constituting—p 892 

661. Persons authorized to execute—p 892 

662. Form and contents in general—p 893 

663. Requisites and validity in general—^p 894 

664. Validity of assent—^p 894 

665. Time of making—^p 895 

666 . Approval by commissioner—^p 896 

667. Estoppel—^p 897 ' 

668 . Construction and operation—p 898 

669. - Duration of extension—p 899 

d70. - Taxes included—p 900 

671. Successive waivers—^p 901 

F. Examination of Persons and Records —^p 901 

§ 672. Examination of taxpayers and their records—p 901 
673. Examination of third persons—^p 904 

*G. Evidence —p 905 

J. In General —^p 90S 

§ 674. Rules of evidence—^p 905 

675. Admissions—p 906 

676. Opinion evidence—^p 906 
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XVI. ASSESSMENT OP TAXES—Continued 
G. Evidence— Continued 

2 . Presumptions and Burden of Proof—907 
§ 6/7. In general—p 907 

678. Invested capital—p 908 

679. Value of property—p 908 

680. Persons liable and exemptions—p 908 

681. Incomes taxable—909 

682. Deductions—p 910 

683. - Expenses—p 910 

5S4. - Depreciation, depletion, obsolescence, or exhaustion—p 911 

635. - Losses—^p 911 

686. Time for assessment and limitations—913 

687. Payment—^p 913 

3. AdmissihiUty —p 914 

§ 688. In general—p 914 

689. Value of property—^p 914 

690. Deductions—^p 915 

4. Weight and Snrjficiency —p 915 
§ 691. In general—p 915 

692. Income and profits taxable—918 

693. Deductions—p 921 

iH. Relief Against Assessments— p 923 
§ 694- In general—p 923 

695. Abatement—p 923 

696. Injunction against assessment—^p 924 

L Review by Tax Court (Board op Tax Appeals)— p 925 

§ 697. Nature, purpose, and proceedings of tax court in general—92S 

698. Rules of practice—p 926 

699. Jurisdiction—p 927 

700. Persons entitled to apply for review—p 927 

701. Determinations revicwable in general—p 928 

702. Presentation of grounds of review—p 929 

703. Time of taking proceedings—p 929 

704. Petition and other pleadings—^p 930 

705. Effect of appeal—^p 932 

706. Dismissal or abatement—p 933 

707. Trial or hearing—p 933 

708. Scope and extent of review—p 935 

709. Presumptions and burden of proof as to findings of commissioner—p 936 

710. Questions of law and fact—p 941 

711. Findings—p 943 

712. - Form and sufficiency—p 943 

713 . - Construction and operation—p 9-^4 

714. Decisions and orders—p 944 

715 . - Operation and effect—945 

716. Rehearing—947 

717. Report—^p 949 
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XVI. ASSESSMENT OF TAXES—Continued 
J. Review by Otheb Courts —p 949 

1. In General —949 

§ 718. In general—^p 949 
719. Jurisdiction and venue—p 949 

2. Decisions Rcviezvable, Right of Review^ and Presentation of Grounds for Review — 

951 

§ 720. Decisions reviewable—p 951 

721. Right of review; parties—^p 951 

722. Presentation and reservation of grounds for review—p 952 

3. Proceedings for Review —^p 954 
§ 723. In general —p 954 

724. Record and proceedings not in record—p 955 

725. - Questions presented for review—p 955 

726. - Effect of omission of evidence—p 955 

727. - Assignments of error—^p 956 

728. Briefs and argument—p 957 

4. Scope and Extent of Reviezi? —p 957 
§ 729. In general—p 957 

730. Theory and grounds of determination by tax court or commissioner—^p 958 ' 

731. Review dependent on findings—p 959 

732. Parties entitled to allege error—^p 959 

733. Review dependent on whether questions are of law or of fact—p 960 

734 . - What are questions of law or of fact—p 961 

735. - Mixed questions of law and fact—^p 963 

5. Discretion of Tax Court or Commissioner; Presmnpiions —p 964 
§ 736. In general—p 964 

737. Presumptions—p 965 

738. - Assessment—p 967 

739. - Income taxable—^p 967 

740. - Deductions—p 968 

741 . - Value of property—p 969 

6 . Questions of Fact and Findings —p 970 
§ 742. In general—p 970 

743. Conclusiveness in general—^p 972 

744. Undisputed evidence—^p 975 

745. Sufficiency of evidence generally—^p 975 

746. Persons, corporations, and associations liable—976 

747. Incomes taxable—p 977 

748. Deductions—p 978 

749. Value—p 981 

750. Proper tax accounting—^p 982 

7. Determination and Disposition of Cause —p 983 
§ 751. In general—^p 983 

752. Affirmance—p 983 

753. Reversal—^p 984 

754. Modification—p 986 

755. Remand—^p 986 
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XVL ASSESSMEl^T OF TAXES—-Contimied 

J, Review bt Other Courts—C ontinued 

7. Determination and Disposition of Cause —Continued 

§ 756. - Proceedings after remand—p 988 

757. Rehearing; subsequent appeals—p 988 

XVII. LIENS~p 989 

§ 758. In general—^p 989 

759. What law governs—^p 990 

760. Creation —p 991 

761 . - Notice or demand—^p 991 

762. Property subject to lien—^p 992 

763. Accrual—p 995 

764. Priority—^p 995 

765. Duration—p 998 

766. Enforcement—p 999 

767. Extinguishment—p 1000 

XVm. PAYMEXT—^p 1004 

§ 768. In general—^p 1004 

769. Third persons who may be required to pay—^p 1005 

770. - Fiduciaries—^p 1005 

771 . - Transferees—^p 1007 

772. Time and place of payment—^p 1013 

773. Mode and medium of payment in general—p 1013 

774. - By set-off of prior overpayments—p 1014 

775. Property or fund from which payable—^p 1015 

776. - Estate tax—^p 1015 

777. Agreements for payment—^p 1022 

778. Interest—p 1023 

779. Period and taxes covered by payments—p 1024 

780. Operation and effect of payment in general—1025 

781. Subrogation and contribution—^p 1025 

XIX. OOLLECTIOX—p 1026 

A. Ih General —^p 1026 

§ 782. In general—^p 1026 

783. What law governs—^p 1027 

784. Powers and duties of officers in general—^p 1027 

785. Collection by application of overpayment—p 1028 

786. Collection by corporations and others—p 1032 

787. Rights and liabilities as to taxes uncgllected—^p 1033 

B* DtfSTRAINT—^p 1033 

§ 788. In general—^p 1033 

789. Power and duty to distrain—^p 1034 

790. Property subject to distraint—^p 1035 

791. Liability of third person for refusal to surrender property on which levy has 

been made—^p 1037 

792. Limitations—p 1039 

793. Sale—p 1040 

794. Certificate of sale or purchase—^p 1041 

795. Redemption—p 1041 
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XIX. COLLEOTIOX—Continued 
B. Distraint— Continued 

§ 796. Tax deeds—p 1041 

797. Tax titles—p 1042 

798. Right to surplus—p 1042 

XX. ACTIONS FOB TAXES—p 1042 . 

A. In GsNERAii—p 1042 

§ 799. Nature and form of remedy—^p 1042 

800. Conditions precedent—^p 1044 

801. Defenses—^p 1044 

802. Jurisdiction and venue—^p 1045 


B. TncE TO Sue and Limitations —p 1046 

In General —p 1046 
§ 803. In general—^p 1046 

804. Construction of limitation statutes—p 1C47 

805. Suspension of statute—p 1048 

806. Actions against transferees—^p 1048 

2. Computation of Period —^p 1049 
§ 807. In general—p 1049 

808. Return—p 1049 

809. Failure to make return; insufBcient or fraudulent return—^p 1050 

3. Waiz^er of Limitations —1051 
§ 810. In general—p 1051 

811. Requisites and validity in general—^p 1051 

812. Waiver after running of statute—^p 1053 

813. Construction, operation, and effect of waiver—p 1053 

814. Waiver of period for assessment as waiver of period for collection— p 1055 

C. Parties, Process, and Appearance —^p 1055 

§ 815. Parties and persons entitled to sue—^p 1055 
816. Process and appearance—^p 1056 

D. Pleading —^p 1056 

§ 817. In general—^p 1056 
818. Answer—p 1056 

E. Evidence, Trial, Judgment, and Review— ^p 1056 

§ 819. In general—p 1056 

820. Admissibility of evidence—^p 1057 

821. Weight and sufficiency of evidence—1058 

822. Trial, judgment, and review—^p 1058 

XXI. REMEDIES FOR WRONGFUL ENFORCEMENT—p 1050 
§ 823. In general—p 1059 ' 

824. Restraining collection in general—^p 1059 

825. - Taxes and suits within statutory prohibition—^p 1061 

826. -- Suits by persons other than taxpayers—^p 1062 

827. Grounds for injunction—p 1063 

828. - Tax unconstitutional or illegal—1064 


See also descriptive word index in the back of th||s Volume 

111 



INTEBNAL BEYENVE 


47 C.J.S. 


XXI. EEMEBIES FOR WRONGFUL ENFORCEMEJIT—Contimied 

§ 829. - Premature collection—1065 

830. - Inadequacy of remedy—1065 

831. - Irreparable injury’—^p 1067 

832. - Multiplicity of actions—p 1068 

833. Temporary injunction—^p 1068 

834. Proceedings—p 1069 

835. - Time to sue and limitations—p 1069 

836. - Parties, process, and appearance—p 1070 

837. - Pleading—p 1070 

838. - Evidence—p 1070 

839. - Trial, judgment, costs, and review—1071 

XXII. REVENUE STAMPS~p 1071 

§ 840. In general—p 1071 

841. Cancellation of stamps—p 1071 

842. Redemption of stamps—^p 1072 

XXIII. REFUNDING TAXES COLLECTED—p 1073 
§ 843. In general—p 1073 

844. Waiver and estoppel—^p 1076 

845. Persons entitled to refund—p 1077 

846. Time for filing claim and limitations—^p 1079 

847. Grounds for refund—p 1082 

848. Claim for refund—^p 1083 

849. - Form, requisites, and sufficiency—p 1084 

850. - Amendment of claims—p 1088 

g 51 . - Waiver of defects in claims—p 1091 

852. Scope of inquiry and hearing—p 1093 

853. Allowance and payment—^p 1095 

854. - Interest—p 1098 

855. Rehearing—^p 1099 

856. Administrative and judicial review—p 1100 

857. Erroneous refunds and actions to recover—^p 1101 
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4T C. J. S. INTERNAL REVENUE § 1 

L DEFINITIONS; NATURE AND EXTENT OF TAXING POWER IN GENERAL 

A. IN GENERAL 


§ 1. In General 

A tax is asn exaction for the support of government 
and federal taxation is divided by the Constitution of 
the United States into two main classes, direct taxes and 
duties, imposts, and excises. 

A tax is an exaction for the support of g-overn- 
ment,^ and is eminently practical.^ Taxation, deal¬ 
ing with realities, is concerned more with deeds 
than with words; its functional approach is, and 
must necessarily be, objective rather than subjec¬ 
tive,^ and tax consequences are statutory and not 
matters of equitable cognizance.^ The Constitu¬ 
tion of the United States divides federal taxation 
into two great classes, the class of direct taxes, and 
the class of duties, imposts, and excises.^ 

Revenue law. The term ^‘revenue law,” when 
used in connection with the jurisdiction of the 


courts of the United States, means a law imposing 
duties on imports or tonnage, or a law providing 
in terms for revenue; that is to say, a law which 
is directly traceable to the power granted to con¬ 
gress by the constitution ''to lay and collect taxes, 
duties, imposts, and excises.”® The words '‘reve¬ 
nue laws,” used broadly and generally, include in¬ 
ternal revenue as well as customs laws.*^ 

Duties and imposts. "Impost” is a duty on im¬ 
ported goods and merchandise; in a larger sense it 
is any tax or imposition.^ "Customs duties” are de¬ 
fined in Custom Duties § 1. 

Excise. "Excise” is defined to be an inland im¬ 
position, sometimes on the manufacture, sale, or 
consumption of a commodity and sometimes on li¬ 
censes to pursue certain occupations and corporate 
privileges.^ A charge for the privilege of follow- 


1. U.S.—U. S. V. Butler, Mass., 56 

S.Ct. 312, 317, 297 U.S. 1, 80 L. 
Ed. 477, 102 A.L.R. 914—Liberis v. 
Nee. D.C.Pla., 10 F.Supp. 336. 
Purpose of taxation see infra § 7. 
Other definitions 

(1) Tax is exaction by sovereign 
—Bull v. U. S., Ct.Cl, 55 S.Ct. 695, 
699, 295 U.S. 247, 79 L.Ed. 1421. 

(2) Tax is a charge, a pecuniary 
burden, for support of government. 
—U. S. V. Baltimore & O. R. Co., Md., 
S4 U.S. 322, 326, 17 Wall. 322, 21 L. 
Ed. 597. 

(3) “Tax" is contribution imposed 

by government on individuals for 
service of state, and is a charge or 
burden laid on persons or property 
for public purposes or a forced con¬ 
tribution authoritatively imposed.— 
In re Independent Automobile For¬ 
warding Corporation, D.C.N.Y., 38 F. 
Supp. 976, 979, reversed on other 

grounds 118 F.2d 537, modified on 
other grounds 62 S.Ct. 712, 315 U.S. 
610, 316 U.S. 643, 86 L.Ed. 998. 

(4) “Tax" in some connections is 
a word of comprehensive meaning 
and may include excises as well as 
a pecuniary burden laid directly on 
property or income.—U. S. v. Glid- 
den Co., C.C.A.Ohio, 119 P.2d 235, 242, 
certiorari denied Glidden Co. v. U. S., 
62 S.Ct. 182, two cases, 314 U.S. 678, 
;86 L.Ed. 542. 

SL U.S.—Tyler v. U. S., 50 S.Ct. 356, 
281 U.S. 497, 74 L.Ed. 991, 69 A. 
L.Tl. 758—ITelvering v. TetzlafC, C. 
C,A., 141 P.2d 8—Ozark Chemical 
Co. V. Jones, C.C.A.Okl., 126 F.2d 
1, certiorari denied 62 S.Ct. 1291, 
316 U.!S. '696, -86 L.Ed. 1 765—G. I. R. 
V. Affiliated Enterprises, Inc., C.'Ct 
A.., 123 F.2d 665, certiorari denied 


Affiliated Enterprises v. C. I. R., 
62 S.Ct. 796, 315 U.S. 812, 86 L. 
Ed. 1211. 

Consistency in theory is not nec¬ 
essary in matters of internal reve¬ 
nue.—Pleasants v. U. S., Ct.Cl., 22 F. 
Supp. 964, affirmed 59 S.Ct. 281, 305 
U.S. 357, 83 L.Ed. 217. 

3. U.S.—Whitehead v. C. I. R., C.C. 
A., 148 P.2d 718. 

4. U.S —Parks-Chambers, Inc., v. 

C. I. R., C.C.A.Ga., 131 F.2d 65. 

5. U.S.—Thomas v. U. S., N.Y., 24 
S.Ct. 305. 192. U.S. 363, 48 L.Ed. 
481—Pollock V. Farmers’ Loan & 
Trust Co., N.Y., 15 S.Ct. 673, 157 
U.S. 429, 39 LEd. 759. 

Distinction 

A tax levied on property because 
of its ownership is a “direct tax," 
whereas one levied on property be¬ 
cause of its use IS an “excise duty" 
or “impost."—Manufacturers Trust 
Co. V. U. S., Ct.Cl., 32 F.Supp. 289, 
certiorari denied 61 S.Ct. 710, 312 
U.S. 691, 85 L.Ed. 1127. 

Direct taxes see infra §§ 88-92. 

e. U.S.—U. S. V. Hill, Mass., 8 S.Ct. 

308, 123 U.S. 681, 31 L.Ed. 275. 
Other definitions 

(1) Revenue laws are such laws as 
are made for the direct and avowed 
purpose of creating and securing 
revenue or public funds for the serv¬ 
ice of the government.—State v. 
Bernheim, 49 P. 441, 442, 19 Mont. 
612. 

(2) Additional definitions.—^War¬ 
ner V. Fowler, C.C.N.Y,, 29 F.Cas.No. 
17,182, 4 Blatchf. 811. 

7. U.S.—U. S. V. Dustin, C.C.Ohio, 

28 F.Cas.No.15,012, 15 Int.Rev.Rec. 
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30—U. S. V. Wright, C.C.Pa., 28 F. 
Cas.No.16,770, 11 Int.Rev.Rec. 22. 

8. U.S.—Pacific Ins. Co. v. Soule, 
Cal., 7 Wall. 433, 19 L.Ed. 95. 

33 C.J. p 278 note 6. 

“Impost" defined generally see the 
C.J.S. definition Impost 42 C.J.S. p 
409. 

9. U.S.—^Alexander Theatre Ticket 
Office V. U. S., C.C.A.N.Y., 23 P.2d 
44, followed in McKenna v. An¬ 
derson, 31 F.2d 1016, certiorari de¬ 
nied 1929, 49 S.Ct 482, 279 U.S. 
869, 78 L.Ed. 1005. 

Cal.—Albert Pick & Co. v. Jordan, 
145 P. 506, 169 Cal, 1, Ann.Cas. 
1916C 1237, affirmed 37 S.Ct 741, 
244 U.S. 647, 61 L.Ed, 1370, and 
followed in Melville Clark Piano 
Co. V. Jordan, 145 P. 516, 169 Cal. 
804. 

Ga.—Corpus Juris cited in Head v. 
Cigarette Sales Co.. 4 SE,2d 203, 
208, 188 Ga. 452. 

33 C.J. p 278 note 7. 

Other definitions 

(1) “An “excise tax" is a tax im¬ 
posed on a particular use of prop¬ 
erty or the exercise of a single pow¬ 
er over property incidental to own¬ 
ership, and an excise is not limited 
to vocations or activities that may 
be prohibited altogether, but extends 
to those^ pursued as of common right. 
—Mount Tivy Winery v. Lewis, C.C. 
A.Cal., 134 P.2d 120. 

(2) “Excise tax" is an impost for 
a license to pursue certain callings 
or to deal in special commodities or 
to exercise particular franchises.— 
East Ohio Gas Co. v. Tax Commis¬ 
sion of Ohio, D.C.Ohio, 43 P.2d 170, 
172, 

(3) “Excise tax" is a tax assessed 
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ing an occupation or trade, or carrying on a busi¬ 
ness, gives a fairly good working idea of what an 
excise tax is.^® 

Penalty, A penalty, as distinguished from a tax, 
is in the nature of a punishment and is collectable 
usually by fine or by suit.^^ A penalty for infrac¬ 
tion of a law, which lacks the ordinary character¬ 
istics of a tax, cannot be constitutionally regarded 
as a tax, although designated as such. ^^ tax is 
not converted into a penalty merely because the 
main purpose and effect of its imposition are to 
act as deterrents.^^ In case of doubt as to whether 
an act imposes a penalty or a tax, the question must 
be determined on a consideration of its language, 
its operation and effect, and particularly of the 
consequences which one or the other construction 
will entail.^^ 

Other terms defined. The word '^corporation’’ 


as used in a revenue law does not include a state.^^ 
Such terms as "person” and "corporation” are 
broad enough in statutory construction to include 
the corporate side of a government and municipali¬ 
ties.^® In connection with internal revenue, vari¬ 
ous other terms have been judicially defined.^'^ 

§ 2. Power to Tax and to Grant Immunity 

Under the Constitution of the United States, congress 
alone has power to lay and collect taxes, duties, imposts, 
and excises. 

Under the Constitution of the United States Ar¬ 
ticle I § 8 clause 1, congress has the power to lay 
and collect taxes, duties, imposts, and excises, to 
pay the debts and provide for the common defense 
and general welfare of the United States.^8 Such 
power, subject to the limitations prescribed by oth¬ 
er provisions of the federal Constitution, is abso¬ 
lute and unlimitcd.^^ Powei is given to lay and 


for some special privilege or immu¬ 
nity granted to some artificial or 
natural person, based on the grant 
of such privilege or immunity.—Cin¬ 
cinnati, Milford & Loveland Trac¬ 
tion Co. V. State, 113 N.E. 654, 94 
Ohio St. 24. 

(4) Additional definitions—Saviers 
V. Smith, 128 IST.E. 269, 101 Ohio St. 
132. 

“ ‘Excise tax’ ” is one scarcely ca¬ 
pable of exact definition. It has been 
variously applied, but perhaps more 
often than otherwise it denotes an 
inland duty or impost upon certain 
specified articles of manufacture or 
sale; or, still more familiarly, it has 
reference to license fees, exacted by 
law as the price of the privilege to 
engage in a given line of trade or 
business.”—Des Moines Union Ry. 
Co. V. Chicago Great Western Ry. 
Co., 177 N.W. 90, 94, 188 Iowa 1019, 
9 A.L.R. 1557. 

10. U.S.—^U. S. V. Philadelphia, B. & 
W. R. Co., D.C.Pa., 262 P. 188. 

33 C.J. p 278 note 8, 

11. U.S.—Liberis v. Nee, B.C.Pla., 
10 F.Supp. 336, 337. 

12. U.S.—Senate Club v. Viley, D.C. 
Idaho, 12 F.Supp. 982. 

33 C.J. p 280 note 46. 

13. U.S.—Constantine v. U. S., C.C.A. 
Ala., 75 F.2d 928, affirmed 56 S.Ct 
223, 296 U.S. 287, 80 L.Ed. 233, 
followed in U- S. v. Kesterson, 56 
S.Ct. 229, 296 U.S, 299, 80 L.Ed. 
241. 

14. U.S.—Constantine v. U. S., C.C. 
A.Ala., 75 F.2d 928, affirmed 56 S. 
Ct. 223, 296 U.S. 287, 80 L.Ed. 233, 
followed in U. S. v. Kesterson, 56 
S.Ct. 229, 296 U.S. 299. 80 L.Ed. 
241. 

15. U.S.—State of Georgia v. At¬ 
kins, C.C.Ga., 10 P.Cas.No.6,350. 1 
Abb. 22, 36 Ga. SIS. 


16. U.S.—South Carolina v. U. S., 
39 Ct.Cl. 257. 

17. Objects charged with tax 
Words "objects charged with in¬ 
ternal revenue tax” do not necessari¬ 
ly mean objects which are tangible 
and material in form; the words are 
comprehensive enough to include 
gross receipts of express companies. 
—Wells V. Shook, C.C.N.Y., 29 F.Cas. 
No.17,406, 8 Blatchf. 254. 

Phrase "goods, wares, and mer¬ 
chandise” includes team of mules.— 
Pilcher v. Faircloth, 33 So. 545, 135 
Ala. 311. 

“Manufactured goods” means 
goods the manufacture of which is 
completed so that they are in a 
condition to be sold.-^U. S. v. Quan¬ 
tity of Tobacco, D.G.N.Y.. 27 F.Cas. 
No.16,105, 5 Ben. 112. 

“Manufacture” of smoking opium 
U.S.—Marks v. U. S., N.Y., 196 F. 
476, 116 C.C.A. 250. 

18. U.S.—Barnes v. Philadelphia & 

R. R. Co.. Pa., 17 Wall. 294, 21 L. 
Ed. 544—Oulton v. German Savings 
& Loan Soc., Cal., 17 Wall. 109, 
21 L.Ed. 618—Ward v. State of 
Maryland, 12 Wall. 418, 20 L.Ed. 
449—St. Paul Fire & Marine Ins. 
Co. V. Reynolds, P.C.Minn., 44 F. 
Supp. 863—Louisville Provision Co. 
V. Glenn, D.C.Ky., 18 F.Supp. 423— 
La Croix v. U. S., D.C.Tenn., 11 F. 
Supp. 817, appeal dismissed, C.C. 
A., 85 F,2d 569—Trusler v. Crooks, 
D.C.Mo., 300 F. 996, reversed on 
other grounds 46 S.Ct 165, 269 U.S. 
475, 70 L.Ed. 365—Hirschi v, U. S., 
67 Ct.Cl- 637, certiorari denied 60 

S. Ct 30, 280 U.S. 576, 74 L.Ed. 
627. 

Ala.—Beeland Wholesale Co. v. Kauf¬ 
man, 174 So. 516, 234 Ala. 249. 
Minn.—Orme v. Atlas Gas & Oil 
Co., 13 N.W.2d 767, 217 Minn. 27. 
Purpose of taxation see infra 5 7. 

126 


19. U.S.—U. S. V. Bennett, N.Y., 34 

S.Ct 433, 232 U.S. 299, 58 L.Ed. 
612—State of South Carolina v. U. 
S., 26 S.Ct 110, 199 U.S. 437, 60 
L Ed. 261—License Tax Cases. 
Mass., NX, N.Y., 5 Wall 462, 18 
L.Ed. 497, follov/ed in 5 Wall. 580, 
18 L.Ed. 610—Cannon v. Nicholas, 
C.C.A Colo., SO F.2d 934—Alexander 
Theatre Ticket Office v. U. S., C.C. 
A.N.Y., 23 P.2d 44, followed in Mc¬ 
Kenna V. Anderson, 31 P.2d 1016, 
certiorari denied 49 S.Ct 482, 279 
U.S. 869, 73 L.Ed. 1005—Union 

Packing Co. v. Rogan. D.C.Cal., 17 
F.Supp. 934—U. S. V. Billings, C.C. 
N.Y., 190 F. 359, modified on oth¬ 
er grounds Bilhngs v. U. S., 3'i S. 
Ct 421, 232 U.S. 261, 58 L.Ed. 506, 
and reversed on other grounds 
Pierce v. U. S., 34 S.Ct 4 27, first 
case, 232 U.S. 290, 58 L.Fcl. 609, 
34 S.Ct. 427, second case, 232 U.S. 
292, 58 L.Ed. CIO, U. S. v. Billings, 
34 S.Ct 428, 232 U.S. 289, 58 L.Ed. 
608, and modified on other grounds 
U. S. V. Rainey, 34 S.Ct 429, 232 
U.S. 310, 58 L.Ed. 617—Mason v. 
Rollins, C.C.I11., 16 P.CaH.No.9,262, 
2 Biss. 99. 

D.C.—Mark v. District of Columbia, 
37 App.D.C. 563, 37 L.R.A.,N.S., 
440. 

33 C. X p 278 note 21. 

Limitations on taxing power see In¬ 
fra §§ 4, 5. 

Manner or mode 

If power to levy an excise exists 
in congress, it may be levied in 
such manner, and on such persons, 
and in such mode, as congress di¬ 
rects.—Flint V. Slone Tracy Co., Tt, 
31 S.Ct 342, 220 U.S, 107, 55 L.Ed. 
389. Ann.Cas.l912B, 1312—Davis v. 
Boston & Maine R. .R., D.C.Mass., 17 
F.Supp. 97, reversed on other 
grounds, C.C.A., 89 F.2d 368. 

Powers of congress are to be inter¬ 
preted, not by dialectical ingenuity^ 
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collect taxes of every kind or nature,which ex¬ 
tends to all usual objects of taxation,and is ex¬ 
haustive and embraces every conceivable power of 

taxation.22 

The power to tax is not only the power to de- 
stroy^S but it is also the power to keep alive.^^ 
No power of supervision or control is lodged in 
either of the other departments of the govern- 
ment.25 The courts cannot inquire into the rea¬ 
sonableness of a tax^S or of the means adopted for 
its collection.27 In raising revenue congress has 
the incidental power to defeat obstructions to that 
incidence of taxes which it chooses to impose.^^ 


It may adopt a measure reasonably calculated to 
prevent avoidance of a tax.^s 

Delegation of power and powers of department 
and officers. The power conferred by the Consti¬ 
tution of the United States Article I § 8 clause 1 
to lay and collect taxes is vested in congress alone; 
it may not delegate this power.^O Xhe treasury de¬ 
partment may not by regulation impose taxes or 
grant exemptions.^^ 

Control by state and effect of state lanes. The 
power conferred on congress by the federal Con¬ 
stitution to lay and collect taxes is not subject to 
state controL^^ Congress has the power to choose 


tout toy current practices of other na¬ 
tions in the exercise of similar pow¬ 
ers.—Towne v. McEllig-ott, D.C.IST.Y., 
274 F. 960. 

Exemption from taxation may be 
granted in discretion of congress, if 
not arbitrary and deemed essential 
to practical operation of statute.— 
Phipps V. Bowers. D.C.N.T., 46 P.2d 
164, affirmed, C.C.A., 49 P.2d 996, 
certiorari denied 52 S.Ct. 22, 284 XJ.S. 
641, 76 li.Ed. 545. 

20. XJ.S.—Liicense Tax Cases, Mass., 
K.J., IsT.T., 5 Wall. 462, IS L.Ed. 
497. 

33 O.J. p 278 note 23. 

Power to: 

Lay and collect particular taxes 
see infra § 3. 

Levy imposts and duties on im¬ 
ports see Customs Duties § 6. 
21- TJ.S.—Knowlton v. Moore, K.T., 
20 S.Ct. 747, 178 U.S. 41, 44 L.Ed. 
969. 

33 C.J. p 278 note 24. 

22. XJ.S.—Chas. C. Steward Mach. 
Co. V. Davis, Ala., 57 S.Ct. 883, 
301 U.S. 548, 81 L.Ed. 1279, 109 
A.L.R. 1293—Brushaber v. Union 
Pac. R. Co., N.Y., 36 S.Ct. 236, 240 
U.S. 1, 60 L.Ed. 493, L.R.A.1917D 
414, Ann.Cas.l917B 713. 

Congress may tax toy one statute 

that which it prohibits and makes 
criminal by another.—U. S. v. U. S. 
Industrial Alcohol Co., C.C.A.Md., 103 
P.2d 97. 

Congress may modify or abrogate 
any rule of law or equity which oth¬ 
erwise would be applicable to the 
subject matter.—C. I. R. v. Hammel, 
C.C.A., 108 P.2d 753, reversed on 

other grounds 61 S.Ct. 368, 311 U.S. 
604, 85 L.Ed. 303, 131 A.L.R. 1481. 

23. U.S.—John A. Gebelein, Inc. v. 
Milbourne, D.C.Md., 12 F.Supp. 105 
—^U. S. V. Adams, D.C.Fla., 11 F. 
Supp. 216. 

33 C.J. p 279 note 28. 

Rule does not apply to business 
generally, but is limited in its appli¬ 
cation to industries which are sub¬ 
ject to regulations and which have 
possible evils attending their trans¬ 


action -—In re 168 Adams Building 
Corporation, D.C.Ill., 27 F.Supp. 247, 
affirmed, C C.A., 105 F.2d 704, cer¬ 
tiorari denied Steinbrecher v. Toman, 
60 S.Ct. 378, 308 U.S. 623, 84 L.Ed. 
520. 

24. U.S.—Nicol V. Ames, Ill., 19 
set. 522, 173 U.S, 509, 43 L.Ed. 
786. 

Power of executive officers to make 
laws generally see Constitutional 
Law § 169. 

25. U.S.—Hampton, Jr. & Co. v. U. 
S., 14 Ct.Cust.App. 350, affirmed J. 
W. Hampton, Jr. & Co. v. U. S., 
48 S.Ct. 348, 276 U.S. 394, 72 L. 
Ed, 624. 

33 O.J. p 279 note 22. 

Doctrines of court of equity are ir¬ 
relevant to levying of taxes; con¬ 
gress alone lays down the condi¬ 
tions.—Schmidlapp v. C. I. R., C.C.A., 
96 F2d 680, 118 A.L.R, 297. 

26 . U.S.—-C. I. R. V. Ames, C.C.A., 
88 F.2d 338—U, S. v. Adams, D.C. 
Fla., 11 F.Supp. 216. 

33 C.J. p 279 note 33. 

Judicial control of taxation gen¬ 
erally see Constitutional Law § 
149. 

27. U.S.—Nicol V. Ames, Ill., 19 S. 
Ct. 522, 173 U.S. 509, 524, 43 L.Ed. 
786. 

33 C.J. p 279 note 34. 

28. U.S.—^Helvering v. National Gro¬ 
cery Co., 58 S.Ct. 932, 304 U.S. 282, 
82 L.Ed. 1346, rehearing denied 59 
S.Ct. 56, 305 U.S. 669, 83 L.Ed. 434 
—United Business Corporation of 
America v. C. I. R., C.C.A., 62 F. 
2d 754, certiorari denied 54 S. 
Ct. 53, 290 U.S. 635, 78 L.Ed. 552 
-r-Reinecke v. Smith, C.C.A.I11., 61 
F.2d 324, reversed on other grounds 
63 S.Ct. 670, 289 U.S. 172, 77 L. 
Ed. 1109. 

29. U.S.—^Helvering v. City Bank 
Farmers Trust Co., 66 S.Ct. 70, 296 
U.S. 85, 80 L.Ed. 62—Flood v. U. 
S., C.C.A.Mass., 133 F.2d 173. 

In the rules and regulations for 
the manufacture and handling of 
goods which are subjected to an in¬ 
ternal revenue tax, congress may 
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prescribe any rule or regulation 
which is not in itself unreasonable.— 
Felsenheld v. U. S, W.Va., 22 S.Ct. 
740, 186 U.S. 126, 46 L Ed. 1085. 

30. U.S.—Hadley Falls Trust Co v. 
U. S.. D.C.Mass., 22 F.Supp. 346. 
vacated on other grounds, C.C.A., 
110 F.2d 887—Burk-Waggoner Oil 
Ass'n V. Hopkins, D C.Tex., 296 F. 
492, affirmed 46 S.Ct. 48, 269 U.S. 
110, 70 L.Ed. 183. 

Delegation by legislature of power 
of taxation generally see Consti¬ 
tutional Daw § 138 b (24), 
Differences in state laws, affecting 
extent and incidence of federal tax¬ 
es, do not infringe constitutional pro¬ 
hibitions against delegation of taxing 
power.—Phillips v. C. I. R., 51 S.Ct. 
608, 283 U.S. 589, 75 L.Ed. 1289. 

Statute imposing capital stock tax, 
and permitting taxpayer to declare 
value of capital stock as basis for 
tax, is not improper delegation of 
legislative powers, in absence of re¬ 
sulting discrimination between tax¬ 
payers.—Prime Securities Corpora¬ 
tion V. U. S., C.aA.Mich., 119 F.2d 
939, certiorari denied 62 S.Ct, 102, 
314 U.S. 654, 86 L.Ed. 524, Michigan 
Silica Co. V. U. S., 62 S.Ct. 103, 314 
U.S. 654, 86 L.Ed. 624, General Chro¬ 
mium Corporation v. U. S., 62 S.Ct. 
103, 314 U.S. 654, 86 L.Ed. 524, Senior 
Investment Corporation v. U. S., 62 
S.Ct. 103, 314 U.S. 654, 86 L.Ed, 524, 
Udylite Co. v. U, S., 62 S Ct. 103, 
314 U.S. 654, 86 L.Ed. 524, and Stand¬ 
ard Cotton Products Co. v. U. S., 62 
S.Ct. 103, 314 U.S. 654, 86 L.Ed. 524— 
Allied Agents v. U. S., CtCl., 26 F. 
SupiP. 98, certiorari denied 60 S.Ct. 
72, 308 U.S. 561, 84 L.Ed. 471. 

31. U.S.—In re Mifflin Chemical Cor¬ 
poration, D.C.Pa., 34 F.Supp. 164, 
affirmed 123 F.2d 311, certiorari 
denied Sheridan v. Rothensies, 62 
S.Ct. 804, 315 U.S. 815, 86 L.Ed. 
1213—Hanson v. Landy, D.C.Minn., 
24 F.Supp. 535. 

Power to make administrative regu- 
1 lations see infra § 68. 

32. U.S.—Burnet v. Harmel, 53 S.Ct. 
74, 287 U.S, 103, 77 L.Ed. 199— 
Doll V. C. I. R., C.C.A., 149 F.2d 
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its own criteria and make or not make state law 
control the application of its taxing acts;^^ and, 
as considered infra § 56, the intention of congress 
governs as to whether or not it has made state law 
controlling. 

Concurrent power of federal and state govern¬ 
ments, The power of taxation in federal and state 
governments is generally so far concurrent as to 
render it admissible for both, each under its own 
laws and for its own purposes, to tax the same 
subject at the same time.^^ 

Double taxation. In its discretion congress can 
levy a tax which subjects the thing taxed to double 
taxation.35 

Retroactive taxation. Within certain limitations 
congress has the power to make taxes retroactive.^® 
Lien and priority. Under its power to lay and 


collect taxes congress may provide that taxes due 
to the United States shall have precedence over 
those due to a state,^^ and the establishment of a 
tax lien is within the congressional power.^^ 
Power to grant immunity to federal instrumental¬ 
ity. Having power to create an instrumentality of 
the federal government, congress has the power to 
protect its creation by granting immunity from fed¬ 
eral taxes. 3 9 

§ 3, - Power as to Particular Subjects 

a. In general 

b. Income taxes 

a. In General 

Congress has the power to select the particular sub¬ 
jects of taxation and may, for example, impose capitai 
stock, excess profits, gift ajnd estate taxes, and may levy 
excise taxes on occupations or businesses. 


239, certiorari denied 66 S.Ct. 30— 
Metropolitan Life Ins. Co. v. U. 
IS., O.C.A.Mich., 107 F.2d 311, cer¬ 
tiorari denied -60 S.Ct. 978, 310 U.S 
630, 84 L.Ed. 1400—Cliffs Corpo¬ 
ration V. U. S., C.C.A.Ohio, 103 P. 
2d 77, certiorari denied 60 S Ct. 
91, 308 U.S. 575, 84 L.Ed. 482— 
Becker v. Bank of Commerce Liq¬ 
uidating Co., C.C.A.MO,, 102 P.2d 
633—Stratton v. U. S., C.C.A.Mass., 

60 F.2d 48, certiorari denied 52 
S.Ct. 31. 284 U.S. 651, 76 L.Ed. 652. 

N.Y.—In re Del Drago’s Estate, 38 
N.E.2d 131, 287 N.Y. 61, reversed 
on other grounds Biggs v. Del 
Drago, 63 S.Ct. 109, 317 U.S. 95, 
87 L.Ed. 106, 142 A.L.B. 1131. 

State exemption laws are inap¬ 
plicable by their own force.—Cannon 
V. Nicholas. C.C.A.C 0 I 0 ., 80 P.2d 934. 

33. U.S.—Putnam’s Estate v, C. I. 
R,. 65 S.Ct. 811, 324 U.S. 393, 89 
L.Ed. 102'3, 158 A.L.R. 14'26—Doll 
V. C. 1. B., C.C.A., 149 P.2d 239, cer¬ 
tiorari denied 66 S.Ct. '30—^Sher¬ 
man V. C. I. R., C.C.A., 146 F.2d 
'219—Tyrrell v. C. I. R., O.C.A.Tex., 
91 F.2d '500, certiorari denied 6i3 S. 
Ct. 265. 302 U.,S. 747, 82 L.Ed. '577 
—Witherbee v. C. I. R., C.O,A., 70 
P.2d 696, certiorari denied 65 S.Ct 
96, 293 U.S. 58*2, 79 L.Ed. 678, re¬ 
hearing denied 55 S.Ct. 138, 293 U. 
;S. 631, 79 L.Ed. 716—Osburn Cali¬ 
fornia Corporation v. Welch, C.C. 
A.Cal., *39 P.2d 41, certiorari denied 

61 S.Ct. ‘28, i2'8*2 U.S. 850, 76 L.Ed. 
753. 

State laws as miles of decisions in 
federal courts see Federal Courts 
§ 189 b. 

Power to tax association as cor¬ 
poration is not affected by its want 
of legal entity, or capacity to hold 
property, under state law or by lia¬ 
bility of its shareholders.—Burk- 
“Waggoner Oil Ass’n T. Hopkins, Tex., 


46 S.Ct. 48, 269 U.S. 110, 70 L.Ed 
183. 

34. U.S.—^Frick v. Commonwealth of 

Pennsylvania, 45 S.Ct. 603, 268 U. 
S. 473, 69 L.Ed. 1058, 42 A.L R. 316 
—Gibbons v. Ogden, N.Y., 9 'Wheat. 
1, 199, 6 L.Ed. 23—Stone v. Inter¬ 
state Natural Gas Co., C.C.A.Mass., 
103 P.2d 544, affirmed 60 S.Ct. 292, 
308 U.S. 522, 84 L Ed. 442, rehear¬ 
ing denied 60 S.Ct. 381, 308 U.S. 
639. 84 L.Ed. 630—Blodgett v. 

Holden, D.C.Mich., 11 P.2d 180, re¬ 
versed on other grounds, C.C.A., 27 
P.2d 1016, 

Intent of congress 

Failure of congress to be more 
specific as to its purpose to exercise 
complete control of incidence of the 
federal estate tax to exclusion of 
state interference does not Indicate 
an intent that the state may legis¬ 
late on the subject of federal estate 
taxes, since silence does not give con¬ 
sent, but implies only that there 
shall be no interference by the state 
with the federal scheme.—In re Del 
Drago’s Estate, 38 N.E.2d 131, 287 
N.Y. 61, reversed on other grounds 
Riggs V. Del Drago, 63 S.Ct 109, 
317 U.S. 95, 87 L.Ed. 105, 142 A.L.R. 
1131. 

35. U.S.—Guaranty Trust Co. of 
New York v. C. I. R.. C.C.A., 79 P. 
2d 245. 

Validity of statutes imposing double 
taxation see infra § 10. 

36. U.S.—U. S. V. Hudson, CtCL, 
67 S.Ct 309, 299 U.S. 498, 81 L.Ed. 
370—Cooper v. U. S., CtCl., 60 S. 
Ct 164, 280 U.S. 409, 74 L.Ed. 516 
—Brushaber v. Union Pac. R. Co., 
N.Y., 36 S.Ct 236, 240 U.S. 1, 60 
L.Ed. 493, L.R.A.1917D 414, Ann. 
Cas.l917B 713-—Robinette v. C. I. 
R., C.C.A., 148 F.2d 613—Wheeler 
V. C. t R., C.C.A., 143 F.2d 162, 
reversed on other grounds 66 S.Ct. 
'799, 324 U.S. S42, 89 lL.Ed. 11'6'6, 
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rehearing denied 65 S.Ct 1182— 
United Business Corporation of 
America v. C. I. R., C.C.A., 62 F. 
2d 754 , certiorari denied 54 S.CL 
53, 290 U.S. 635, 78 L Ed. 552—U. S. 
V. Russell, C.C.A.Ala., 22 F.2d 249, 
reversed on other grounds 49 S- 
Ct: 121, 278 U.S. 181, 73 L.Ed. 
255—Rompel v. U. S., D.C.Tex., 69 
F.Supp. 483. 

Retrospective laws generally sec 
Constitutional Law § 414 et seq. 
Liability previously extinguished 

(1) Congress was without power 
to enact legislation recreating liabil¬ 
ity for internal revenue previously 
extinguished by limitation statute.— 
U. S. V. John Barth Co., C.C.A.Wis.. 
27 F.2d 782, reversed on other 
grounds 49 S.Ct. 366. 279 U.S. 370, 
73 L.Ed. 743, followed in, C.C.A.CaL, 
U. S. V. Maryland Casualty Co., 32 
F.2d 1020, and U. S. v. Good Springs 
Anchor Co., 32 F.2d 1019, certiorari' 
granted and reversed on other 
grounds Good Springs Anchor Co. v. 
U. S., 60 S.Ct. 36, 280 U.S. 615, 74 
L.Ed 686. 

(2) Congress, with consent of the 
taxpayer, has power to reinstate his 
tax liability after the expiration of 
the statute of limitations and to au¬ 
thorize assessment of the tax there¬ 
after.—Helvering v. Newport Co., 64 
S.Ct. 480, 291 U.S. 485, 78 L.Ed. 929, 
followed in Helvering v. Wiese, 64 S'. 
Ct 862, 292 U.S. 614, 78 L.Ed. 1473, 

37. U.S.—Spokane County v. U. S., 
Wash., 49 S.Ct 321, 279 U.S. 80, 73' 
L.Ed 621. 

Pa.—Littlestown Nat. Bank v. Penn 
Tile Works Co., 42 A.2d 606. 

38. U.S.—State of Michigan v. XT. 
S., 63 S.Ct 302, 317 U.S, 338, 87 
L,Ed 312. 

39. U.S.—Commodity Credit Corpo¬ 
ration V. Oklahoma County, D,C.. 
Okl., 36 F.Supp. 694. 
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In the exercise of its power tinder the Constitu¬ 
tion of the United States x\rticle I § 8 clause 1, 
congress has the right, within constitutional limits, 
to select the particular subjects of taxation, choos¬ 
ing some and omitting others.^*^ In casting about 
for proper subjects of taxation, congress is not con¬ 
fined by the traditional classification of interests or 
estates; it may tax not only ownership, but any 
right or privilege that is a constituent of owner- 
ship.^^ In its selection of subjects congress is not 


limited by rules of states in respect of property 
within their jurisdictions.^^ Congress has the pow¬ 
er to levy a capital stock tax,'^^ an excess profits 
tax,and a gift tax.^S 

Estate^ inheritance^ legacy, and transfer taxes. 
Under the Constitution of the United States Article 
I § 8 clause 1 giving congress the power to lay and 
collect taxes, congress may, within constitutional 
limits, impose estate taxes or inheritance, legacy, 
and succession taxes,^^ and it may define the sub- 


40, U.S.—Sonzinsky v. U. S.. Ill., 57 
S.€t. 554, SOO U.S. 506. 81 L.Ed. 772 
—Lang- V. C. I. R., 53 S.Ct. 534, 
289 U.S. 109, 77 L.Ed. 1066—Sher¬ 
man V. C. I. R., C.C.A., 146 F.2d 
219—Black v. C. I. R.. C.C.A., 114 
P.2d 355—Lilly v. Smith, C.C.A. 
Ind., 96 F.2d 341, certiorari denied 
59 S.Ct. 64. 305 U.S. 604. 83 L.Ed. 
383, motion denied 59 S.Ct. 1040, 
307 U.S. 651, 83 L.Ed. 1530—Alex¬ 
ander Theatre Ticket Office v. U. 
S. C.C.A.N'.Y., 23 F.2d 44, follow¬ 
ed in McKenna v. Anderson, 31 P. 
2d 1016, certiorari denied, 1929, 49 
■S.Ct, 482, 279 U.S. 869, '73 L.Ed. 
1005—George 'W'. Helme Co. v. U. 

S., Ct.Cl., 23 P.Supp. 787, certiorari 
denied 59 S.Ct. 145, 305 U.S. 645, 83 
L.Ed. 417, rehearing denied 59 S. 
Ct. 247, 305 U.S. 674, 83 L.Ed. 437 
—U. S. V. Adams, D.C.Pla., 11 P. 
Supp. 216—U. S. V. Billings, C-C. 
ISr.Y., 190 F. 359, modified on other 
grounds Billings v. U. S., 34 S.Ct. 
421, 232 U.S. 261, 58 L.Ed. 596, and 
reversed on other grounds Pierce 
V. U. S., 34 S.Ct. 427, first case, 
232 U.S. 290, 58 L.Ed. 609, 34 S. 
Ct. 427, second case, 232 U.S. 292, 
58 L.Ed. 610, U. S. V. Billings, 34 
S.Ct. 428, 232 U.S. 289, 58 L.Ed. 
608, and modified on other grounds 
U. S. V. Rainey, 34 S.Ct. 429, 232 
U.S. 310, 58 L.Ed. 617. 

Validity of statutes see Infra §§ 
9-35. 

41. U.S.—Burnet v. Wells, 63 S.Ct. 
761, 289 U.S. 670, 77 L.Ed. 1439— 
Helvering v. Dunning, C.C.A., 118 
P.2d 341, certiorari denied Dun¬ 
ning V. Helvering, 62 S.Ct. 64, 314 
U.S. 631, 86 L.Ed. 607—Wear v. C. 
I. R., C.C.A., 65 F.2d 665—U. S. v. 
Nathanson, D.C.Mich., 60 F.Supp. 
193—Schoellkopf v. McGowan, D. 
C.N.Y., 43 F.Supp. 568. 

KTot restricted to transfers of prop¬ 
erty 

U.S.—Guggenheim v. C. I. R., C.C.A., 
58 P.2d 188, reversed on other 
grounds 53 S.Ct. 369, 288 U.S. 280, 
77 L.Ed. 748. 

Congress may tax interest held hy 
tenant hy entirety on a basis and 
on a theory at variance with the 
view which is generally accepted as 
to the origin and value of such es¬ 
tates.—Lilly V. Smith, C.C.A.Ind.. 96 
P.2d 341, certiorari denied 69 S.Ct. 
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64, 305 U.S. 604, 83 L.Ed. 383, mo¬ 
tion denied 59 S.Ct 1040, 307 U.S. 
651, S3 L.Ed. 1530. 

Taxation is concerned with actual 
command and control of property 
U.S.—Russell V. Bowers, D.C.N.Y., 
27 F.Supp. 13. 

42. U.S.—Blackburne v. Brown, D.C. 
Pa., 35 P.2d 963, affirmed, C.C.A., 
43 F.2d 320—Pidelity-Philadelphla 
Trust Co. V. McCaughn, C.C.A.Pa., 

34 F.2d 600. 

Power of congress must he Judged 
hy realities of situation, not logic 
of state rules of property, pushed to 
extreme.—Strother v, C. I. R., C.C.A., 
55 F,2d 62^, afQrmed Bankers Poca¬ 
hontas Coal Co. V. Burnet, 53 S.Ct. 
150, 287 U.S. 30^, 77 L.Ed. 325, mo¬ 
tion denied 5-3 S.Ct. 789, and affirmed 
Strother v. Burnet, 5‘3 S.Ct. 152, 287 
U.S. 314, 77 L.Ed. 3*30. 

43. U.S,—Chas. C. Steward Mach. 
Co. V. Davis, Ala., 57 S.Ct. 883, 301 
U.S. 548, 81 L.Ed. 1279, 109 A.L.R. 
1293—Servel, Inc. v. U. S., Ct.Cl., 

35 P.Supp. 466, certiorari denied 
General Motors Corporation v. U. 

S., 61 S.Ct. 825, 312 U.S. 708. 85 L. 
Ed. 1140, rehearing denied 62 S.Ct. 
52, 314 U.S. 708, 86 L.Ed. 565, cer¬ 
tiorari denied United Motor Serv¬ 
ice V. U. S., 61 S.Ct. 825, 312 U.S. 
708, 85 L.Ed, 1140, rehearing denied 
62 S.Ct. 52, 314 U.S. 708, 86 L.Ed. 
665—Universal Exploration Co. v. 
Davis, D.C. Ala., 34 P.Supp. 96— 
Kentucky Fire Brick Co. v. Glenn, 
D.C.Ky., 34 P.Supp. 35—Mountain 
Iron Co. V. U. S., D.C.Minn., 31 F. 
Supp. 895. 

Selection of basis of liability 

The selection of what particular 
return on which liability for tax 
should be based is a matter withm 
the legislative discretion.—Haggar 
Co. V. C. I. R., C.C.A.Tex., 104 F.2d 
24, reversed on other grounds 60 S. 
Ct. 337, 308 U.S. 389, 84 L.Ed. 340, 
mandate conformed to Haggar Co. v. 
C. I. R., C.C.A., 111 F.2d 114. 

44. U.S.—^Helvering v. Lerner Stores 
Corporation, Md., 62 S.Ct. 341, 314 
U.S. 463, 86 L.Ed. 343—F. Cou- 
thoui, Inc. v. U. S., Ct.Cl., 64 P. 
2d 158, certiorari denied 62 S.Ct. 
396, 285 U.S. 548, 76 L.Ed. 939— 
Servel, Inc., v. U. S., Ct.Cl., 35 F. 
Supp. 466, certiorari denied Gen- 
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eral Motors Corp. v. U. S., 61 S.Ct. 
825, 312 U.S. 708, 85 L.Ed. 1140, re¬ 
hearing denied 62 S.Ct. 52, 314 
U.S. 708, 86 L.Ed. 565, certiorari 
denied United Motors Service v. 
U. S., 61 S.Ct. 825, 312 U.S. 708, 
85 L.Ed. 1140, rehearing denied 62 
S.Ct. 52, 314 U.S. 708. 86 L.Ed. 565 
—Universal Exploration Co. v. Da¬ 
vis, D.C.Ala., 34 F.Supp. 96. 
Dissolution of corporation 
Congress may impose excess prof¬ 
its tax on corporation which has 
previously, but during same year, ef¬ 
fected a voluntary dissolution.—Up¬ 
dike V. U. S., C.C.A.Neb., 8 F.2d 913, 
certiorari denied 46 S.Ct 473, 271 

U. S. 661, 70 L.Ed. 1138. 

Congress might compute excess 
profits taxes as it chose within cer¬ 
tain limitations.—Oswego & S. R. Co. 

V. C. I. R., C.C.A., 29 P.2d 487, cer¬ 
tiorari denied 49 S.Ct. 263, 279 U.S. 
842, 73 L.Ed. 988. 

Congress may Impose tax applica¬ 
ble to Income or excess profits of en¬ 
tire year, although part of that year 
has already elapsed.—^Updike v. U. 

S., C.C.A.]Sreb., 8 F.2d 913, certiorari 
denied 46 S.Ct 473, 271 U.S. 661, 70 
L.Ed. 1138. 

45. U.S.—^Helvering v. Bullard, 58 S. 
Ct. 565, 303 U.S. 297, 82 L.Ed, 852. 
Sixteenth Amendment to federal 

Constitution conferred no power on 
congress to tax gifts.—Taft v. Bow¬ 
ers, D.C.N.Y., 15 P.2d 890, reversed 
on other grounds, C.C.A., Bowers v. 
Taft, 20 F.2d 561, affirmed 49 S.Ct 
199, 278 U.S. 470, 73 L.Ed. 460, 64 
A.L.R. 362. 

46. U.S.—Chas. C. Steward Mach. 
Co. V. Davis. Ala., 57 S.Ct 883, 
301 U.S. 548, 81 L.Ed. 1279. 109 
A.L.R 1293—Tyler v. U. S,, Md., 
50 S.Ct 356, 281 U.S. 497, 74 L. 
Ed. 991, 69 A.L.R. 758—Nichols v. 
Coolidge, Mass., 47 S.Ct 710, 274 
U.S. 531, 71 L.Ed. 1184, 62 A.D.R. 
1081—Chickering v. C. I. R., C.C. 
A., 118 F.2d 254, 139 A.L.R. 508, 
certiorari denied 62 S.Ct. 70, 314 
U.S. 636, 86 L.Ed. 511—Lilly v. 
Smith, C.C.A.Ind., 96 P.2d 341, cer¬ 
tiorari denied 59 S.Ct 64, 306 U. 
S. 604, 8'3 L.Ed. 3'83, motion denied 
59 S.Ct 1040, 307 U.S. 651, 83 
L.Ed. 1530—Guaranty Trust Co. of 
New York v. C. I. R., C.C.A., 79 F. 
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ject matter to which estate taxes are applicable.'^ 
It may tax any transmission of property effected by 
death although the property is not a part of dece¬ 
dent’s estate under the law of his domicile.Con¬ 
gress may provide that property transferred in con¬ 
templation of death shall be included in the gross 
estate for estate tax purposes,^^ and it may levy a 
tax on the occasion of a joint tenant’s acquiring 
the status of a survivor at the death of a coten- 
ant.^<^ 

The power to tax the privilege of transfer at 
death cannot be controlled by the mere choice of 
the formalities which may attend the donor’s be¬ 
stowal of benefits on another at death, or of the 
particular methods by which his purpose is effected, 
as long as he retains control over those benefits 
with power to direct their future enjoyment until 
his death.-5i Under its taxing power congress may 
tax the proceeds of insurance policies on the life of 
a decedent payable to third persons as beneficiaries, 
where during the lifetime of decedent the interest 
of the beneficiaries was contingent and a tax 


may be levied on such proceeds where the interest 
of the beneficiaries was vested during decedent’s 
lifetime as long as he had a power of disposition, 
such as the power to surrender, cancel, or pledge 
the policies.^2 

The matter of deductions is wholly within the 
power of congress.It has the power to deter¬ 
mine whether to allow certain claims to be deduct¬ 
ed before arriving at the amount on which the tax 
is to be computed and it may or may not exercise 
the power; if it does exercise it, it may do so 
with whatever uniform restrictions it cares to im- 
pose.^5 

Taxes on occupations or businesses. Within con¬ 
stitutional limits congress has the power to levy 
excises on occupations and to classify them’ for this 
purpose and need look only to the fact of the ex¬ 
ercise of the occupation or calling taxed, regard¬ 
less of whether such exercise is permitted or pro¬ 
hibited by the laws of the United States or by those 
of a state.^® Congressional power to levy excises is 
not limited to vocations or activities that may be 


2d 245—I. R. V. Nevius, 76 F.2d 
109, certiorari denied Nevius v. 
O. I. B., 56 set 104, 296 U.S. 591, 
80 li.Ed. 419—C. 1. B. v. Girard 
Trust Co., O.C.A., 35 F.2d 343— 
New York Trust Co. v. Eisner, 
D.C.N.T., 263 F. 620. affirmed 41 
S.Ct 506, 25'6 U.S. 345, 65 L.Ed. 
963, 16 A.L..B. 660. 

Ill.—People V. Pasfield, 120 N.E. 286, 
284 Ill. 450. 

Validity of statutes see infra §§ 20- 
25. 

Cougrress may not include in lius- 
band’s estate for estate tax purposes 
by retroactive statute the interest 
of surviving- wife in community 
property, where interest of wife was 
fully vested many years prior to 
husband’s death, and wliere her 
rights were not donatively created 
by husband but arose by operation of 
law as an incident of marriage many 
years prior to first estate tax law 
and where husband never had any 
beneficial interest therein.—Bompel 
V. U. S., D.C.Tex,, '59 P.Supp. 'liSS. 

47. U.S.—Lilly V. Smith, C.C.A.Ind., 
96 P.2d 341, certiorari denied 59 
S.Ct. 64, 805 U.S. 604, 83 L.Ed. 
383, motion denied 59 S.Ct. 1040, 
307 U.S. 651, 83 L.Ed. 1530. 
tTniform rule for measurement of 

estates may be adopted by congress. 
—Fidelity Trust Co. v. McCaughn, D. 
C.Pa., 1 F2d 987. 

48. U.S.—Wear v. C. I. B., C.C.A., 65 
F2d 665—Stratton v. U. S., D.C. 
Mass., 42 F.2d 779, affirmed, C.C.A., 
50 F2d 48, certiorari denied 52 
S.Ct. 31, 284 U.S. 651, 76 L.Ed. 552 
—Fidelity-Philadelphia Tru3t po. 


V. McCaughn, C.C.A.Pa, 34 P.2d 
600, certiorari denied 50 S.Ct. 85, 
280 U.S. 602, 74 L.Ed. 647. 

49. U.S.—Helvering v. City Bank 

Farmers Trust Co., 56 S.Ct. 70, 296 
U.S. 85, 80 L.Ed. 62, rehearing de¬ 
nied 56 S.Ct. 303, 296 US. 6G4, 80 
L.Ed. 473—Milliken v. U. S., Ct.Cl., 
51 S.Ct. 324, 283 U.S. 15, 75 L.Ed. 
809—C. I. R. V. Colorado Nat. Bank 
of Denver, C.C.A., 95 F.2d 160, re¬ 
versed on other grounds 69 S.Ct. 
48, 305 U.S. 23, S3 L Ed. 20— 

Sliwab V. Doyle, C.C.A.Mich., 269 
F. 321, reversed on other grounds 
42 S.Ct. 391, 258 U.S. 629, 66 L.Ed. 
747, 26 A.L.R. 1454. 

Completed gift inter vivos not 
made in contemplation of death in 
fact cannot by legislative fiat be 
declared to be gift in contemplation 
of death for estate tax purposes.— 
Sampson v. U. S., D.C.Mass., 1 F. 
Supp. 95. 

50. U.S.—^U. S. V. Jacobs, Ill. & N.T., 
69 S.Ct. 551, 306 U.S. 363, 83 L.Ed. 
763, motion denied 69 S.Ct. 640, 306 
U.S. 620, S3 L.Ed. 1026—Dimock v. 
Corwin, Ill. & N.Y., 69 S.Ct. 651, 
306 U.S. 363, 83 L.Ed. 763. 

51- U.S.—Chase Nat. Bank of City 
of New York v. U. S., Ct.Cl., 49 
S.Ct. 126, 278 U.S. 327, 73 L.Ed. 
405, 63 A.L.B. 388. 

Congress may treat as testamen¬ 
tary transfers with reservation of 
power or interest in the donor.—■ 
Helvoring v. Bullard, 68 S.Ct. 666. 
303 U.S. 297, 82 I...Ed. 862. 

52. U.S.—Newman v. C. I. B., C.C.A. 

La., 76 F.2d 449, certiorari defied 
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56 S.Ct. 116, 296 U.S. 600, 80 L. 
Ed. 425—Industrial Trust Co. v. U. 
S., Ct.CI., 9 FSupp. S17, reversed 
on other grounds 66 S.Ct 182, 296 
U.S. 220, 80 L.Ed. 191. 

53. U.S.—Chase Nat. Bank of City 
of New York v. U. S., CLCl, 49 
S.Ct 126, 278 U.S. 327, 73 L.Ed. 
405, 63 A.L.R. 388. 

N.Y.—In re Scott's Estate, 286 N.Y. 
S. 138, 158 Misc. 481, affirmed In 
re Scott’s Will, 293 N.Y.S. 126, 249’ 
App.Div. 542, affirmed In re Cen¬ 
tral Hanover Bank <& Trust Co., 10 
N.E.2d 538, 274 N.Y. 538, certio¬ 
rari denied Northwestern Mut Life 
Ins. Co. of Milwaukee, Wis. v. Cen¬ 
tral Hanover Bank & Trust Co., 58 
S.Ct 41, 302 U.S. 721, 82 L.Ed. 557. 

54. U.S.—C, I. R. V. Ames, C.C.A., 88 
F2d 338. 

Mont—In re Clark's Estate, 74 P.2d 
401, 105 Mont 401, 114 A.L.R. 496. 
Congress may at pleasure change 
deductions which it allows for es¬ 
tate tax purposes regardless of when 
claims have arisen.—Conner v. Ben¬ 
der, C.C.A.Ohio, 125 F.Kd 796. 

55. U.S.—Conner v. Bonder, supra— 
Meyer's Estate v. C. I. B., C.C.A.., 
110 F.2d 367, certiorari denied' 
Meyer v. C. I. B., 00 S.Ct 1103, 310* 
U.S. 651, 84 L.Ed. HI6. 

56. U.S.— Son^insky v. U, S., IlL, 5T 
S.Ct 654, 300 U.S. 506, 81 L.Ed.. 
772—Wainor v. U. S., Wis., 57 a 
Ct 79, 299 U.S. 92, 81 L.Ed. 58— 
U. S. V. Constantino, Ala., 56 S. 
Ct 223, 290 U.S. 287, 80 L.Ed. 233, 
followed in U. S* v. Kesterson, Okl, 
56 S.Ct. 229, 296 U.S. 299, 80 L.Ed. 
241 —U. S, V. One Ford Ooup6 Au- 
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prohibited altogether or to those that are the out¬ 
come of a franchise, but extends to vocations or 
activities pursued as of common right ;57 nor is it 
sufficient to invalidate the taxing authority given 
to congress by the constitution that the same busi¬ 
ness may be regulated by the police power of the 
state.^^ 

Congress has power, for example, to lay excise 
taxes on the manufacture of cigarettes,^9 the man¬ 
ufacture and sale of intoxicating liquors,and the 
theater ticket brokerage business.^^ Congress has 
the power to levy a tax on narcotics and their 
sale;62 and it may enact all requirements in con¬ 
nection with a narcotics act which it deems advisa¬ 
ble, for the purpose of enforcing and making the 
law effective, limited only by the restriction that 
such requirement be reasonably related to its pur¬ 
pose to raise revenue.®^ 

b. Income Taxes 

Congress has the power to levy a tax on income and 
to make reasonable classifications with reference thereto. 


§ 3 

The constitutional power **10 lay and collect taxes, 
duties, imposts and excises” conferred by the Con¬ 
stitution of the United States Article I § 8 clause 
1 includes the power to lay and collect income tax¬ 
es.®^ The Sixteenth Amendment to the federal 
Constitution, which was certified pursuant to the 
act of congress relating to constitutional amend¬ 
ments, as adopted February 25, 1913, provides that 
“the Congress shall have power to lay and collect 
taxes on incomes, from whatever source derived, 
without apportionment among the several States, 
and without regard to any census or enumera¬ 
tion.” 65 xhe amendment was proposed and rati¬ 
fied to enable congress to reach all taxable income 
more conveniently and effectively than would be 
possible as to much of it if an apportionment among 
the states were essential,66 and does not extend the 
taxing power to new or excepted subjects, but mere¬ 
ly removes all occasion otherwise existing for an 
apportionment among the states of taxes laid on 
income, whether derived from one source or an¬ 
other. 6 7 Nevertheless congress may not, under the 


tomobile, Ala., 47 S.Ct. 154, 272 U. 
S. 321, 71 L.Ed. 279, 47 A.L..R. 1025 
—^Michig-an Cent. R. Co. v. Slack, 
Mass., 100 U.S. 595, 25 L.Ed. 647. 
Validity of statutes see infra § 27. 

Difficulty of paying* excise on priv¬ 
ilege of carrying on business pro- 
liibited, does not preclude prescript 
tion of sanctions for nonpayment.— 
Wainer v. U. S., Wis., 57 S.Ct. 79, 
299 U.S. 92, 81 L.Ed. 58. 

Penalty for violating state law is, 
however, beyond power of congress. 
—Senate Club v. Viley, D.C.Idaho, 
12 F.Supp. 982. 

Public service corporations, such 
as street railway companies created 
under state laws, may constitution¬ 
ally be subjected to the excise im¬ 
posed by statute on the doing or car¬ 
rying on of business in a corporate 
or quasi corporate capacity.—Flint v. 
Stone Tracy Co., Vt., 31 S.Ct. 342, 220 
U.S. 107, 55 L.Ed. 389, Ann.Cas.l912B 
1312. 

57- U.S.—^Chas. C. Steward Mach. 
Co. V. Davis, 57 S.Ct. 883, 301 U. 
S. 548, 81 L.Ed. 1279, 109 A.L.R. 
1293. 

58. U.S.—^U. S. V. Doremus, Tex., 39 
S.Ct. 214, 249 U.S. 86, 63 L.Ed. 493 
—License Tax Cases, Mass., N.J., 
isr.y., 6 Wall. 462, 18 L.Ed. 497. 

59- U.S.—R. J. Reynolds Tobacco 
Co. V. Robertson, D.C.KT.C., 22 P. 
Supp. 187, affirmed 94 P.2d 167, 
certiorari denied 58 S.Ct. 944, 304 
U.S. 563, 82 L.Ed. 1530, rehearing 
denied 68 S.Ct. 1045, 304 U.S. 589, 
82 L.Ed. 1549. 

80- U.S.—Wainer v. U. S., Wis., 57 
S.Ct. 79, 299 U.S. 92, 81 L.Ed. 58. 


Illegal manufacture or sale 
U.S.—U. S. V. One Ford Coup§ Au¬ 
tomobile, Ala., 47 S.Ct. 154, 272 

U. S. 321, 71 L.Ed. 279, 47 A.L.R. 
1025—^U. S. v. Tuginovich, Or., 41 
S.Ct. 551, 256 U.S. 450, 65 L.Ed. 
1043-—Skilken v. U. S„ C.C.A.Ohio. 
293 P. 923. 

33 C.X p 335 note 51. 

Tax dependent on amount sold 

Congress may impose a tax in one 
sum on one dealing in intoxicating 
liquors, through sales for limited 
purposes, and another additional tax 
on him if he exceeds such limit.— 
Ketterer v. Lederer, D.C.Pa., 269 F. 
153. 

61. U.S.—^P. Couthoui, Inc. v. U. S., 
Ct.CL, 54 P.2d 158, certiorari de¬ 
nied 52 S.Ct. 396, 285 U.S. 548, 76 
L.Ed. 939. 

62. Ariz.—Du Vail v. Board of Med¬ 
ical Examiners of Arizona, 66 P.2d 
1026, 49 Ariz. 329. 

63. U.S.—Smith v. U. S., C.C.A.Mo., 
284 F. 673. 

33 C.J. p 334 note 42. 

64. U.S.—Brushaber v. Union Pac. 
R. Co., IST.Y., 36 S.Ct. 236, 240 U.S. 
1, 60 L.Ed. 493, L.R.A1917D 414, 
Ann.Cas.l917B 713—U. S. v. City of 
Greenville, C.C.A.S.C., 118 F.2d 963 
—Kerbaugh-Empire Co. v. Bowers, 
D.C.N.Y., 300 P. 938, affirmed Bow¬ 
ers V. Kerbaugh-Empire Co., 46 S. 
Ct. 449, 271 U.S. 170, 70 L.Ed. 886. 

Validity of statutes see Infra §§ IS¬ 
IS. 

65. U.S.—D. D. Oil Co. v. C. I. R., C. 
C.A.Tex., 147 P.2d 936—Shambaugh 

V. Scofield. C.C.A.Tex., 132 P.2d 345 
—Dheley v. C. I. R., C.C.A., 131 F. 
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2d 1018—Speer v. Duggan, B.C-K. 
Y., 5 F.Supp. 722. 

56. U.S.—Evans v. Gore, Ky., 40 S. 
Ct. 550, 253 U.S. 245, 64 L.Ed. 887, 
11 A.L.R. 519 —^Kerbaugh-Empire 
Co. V. Bowers, D.C.N.T., 300 P. 938, 
affirmed Bowers v. Kerbaugh-Em¬ 
pire Co., 46 S.Ct. 449, 271 U.S. 170, 
70 L.Ed. 886. 

33 C.J. p 294 note 37. 

Income tax as direct tax requiring 
apportionment see infra § 91, 
Extraordinary amount of dividends 
Congress is at liberty under the 
Sixteenth Amendment to tax as in¬ 
come, without apportionment, every¬ 
thing that becomes income in the 
ordinary sense of the word, after the 
adoption of the amendment, includ¬ 
ing dividends received in the or¬ 
dinary course by a stockholder from 
a corporation, even though they are 
extraordinary in amount and might 
appear on analysis to be a mere 
realization in possession of an incho¬ 
ate contingent interest that the 
stockholder had in a surplus of cor¬ 
porate assets previously existing,— 
Lynch v. Hornby, Minn., 38 S.Ct. 
543, 247 U.S. 339, 344, 62 L.Ed. 1149 
—33 C.J. p 303 note 11. 

67. U.S.—Bowers v. Kerbaugh-Em¬ 
pire Co., N.Y., 46 S Ct. 449, 271 U. 
S. 170, 70 L.Ed. 886—Tyee Realty 
Co. V. Anderson, N.Y., 36 S.Ct. 281, 
240 U.S. 115, 60 L.Ed. 554—Sprouse 
V. C. I, R,. C.C.A, 122 F.2d 973, 
143 A.L.R. 226, certiorari denied 
Helvering v. Sprouse, 62 S.Ct, 798, 
315 U.S. 810, 86 L.Ed. 1209, rehear¬ 
ing denied 62 S.Ct 913, 315 U.S. 
831, 86 L.Ed. 1224, certiorari grant¬ 
ed 62 S.CU J366, 316 U.S. 656, 86 
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i 

Sixteenth Amendment, tax as income that which 
is not income.68 When considering or applying the 
provisions of the Sixteenth Amendment, matters of 
substance and not mere form must be regarded.®^ 

Construction of Sixteenth Amendment to federal 
Constitution, The Sixteenth Amendment is to be 
taken as written, and is not to be extended beyond 
the meaning clearly indicated by the language 
used.*^^ The amendment should not be extended by 
loose construction so as to repeal or modify, except 
as to income, those provisions of the constitution 
that require an apportionment according to popula¬ 
tion for direct taxes on property, real and person¬ 
al it must be construed in connection with the 


taxing clauses of the original constitution and the 
effect attributed to them before the amendment was 
adopted.72 ^ purpose to depart from or imperil a 
constitutional principle widely esteemed and so vi¬ 
tal to our system of government as the independ¬ 
ence of the judiciary is not lightly to be assumed. 

Power as to particular matters. Congress has 
power as to various matters under its power to tax 
incomes.'^^ It has power to classify for the purpose 
of income taxation if there is some reasonable 
foundation for the classification'^^ and to condition, 
limit, or deny deductions from gross income in or¬ 
der to arrive at the net income that it chooses to 
tax.*^® Congress has the power to define current 


Ii.Ed. 1735, affirmed 63 S.Ct. 791, 
318 U.S. 604, 87 L.Ed. 1029, 144 A. 
UR. 1335—Bunn v. Willcuts, D.C. 
Minn., 29 P.2d 132, affirmed, C.C.A., 
Willcuts V, Bunn, 35 F.2d 29, re¬ 
versed on other grounds 51 S.Ct. 
125, 282 U.S. 216, 75 L.Ed. 304, 7l 
A.L.R. 1260. 

33 C.J. p 295 note 38. 

68. U.S.—D. D. Oil Co. v. C. I. R., 

C. C.A.Tex., 147 E.2d 936—Helver¬ 
ing V. Edison Bros. Stores, C.C.A., 
133 P.2d 575, certiorari denied Edi¬ 
son Bros. Stores v. Helvering, 63 S. 
Ct. 1166, 319 U.S. 752, 87 URd. 
1706—Cheley v. C. I. R., C.C.A., 
131 P.2d 1018—Nicholas v. Pif- 
teenth Street Inv. Co., C-C.A.Colo., 
105 P.2d 289—Lewis v. O'Malley, 

D. O.Neb., 49 P.Supp. 173, reversed 
on other grounds, C.C.A., 140 F.2d 
735—Bach v. Rothensies, D.C Pa., 
37 P.Supp. 217, reversed on other 
grounds, C.C.A., 124 P.2d 306, 142 
A.L.R. 210, certiorari denied 62 S. 
Ct. 1035, 316 U.S. 666, 86 L.Ed. 
1742. 

Incomes taxable generally see infra 
§ 98 et seq. 

69. U.S.—Royal Mfg. Co. v, C. I. R., 
C.C.A., 139 F.2d 958—Helvering v. 
Edison Bros. Stores, C.C.A., 133 P. 
2d 575, certiorari denied Edison 
Bros., Stores v. Helvering, 63 S.Ct. 
1166, 319 U.S. 752, 87 L.Ed. 1706— 
West Boylston Mfg. Co. of Ala¬ 
bama V. C. L R., C.C.A.Ala., 120 P. 
2d 622—Lonsdale v. C. I. R., C.C.A., 
32 P.2d 537, certiorari denied Lons¬ 
dale V. Lucas, 60 S.Ct. 30, 280 U.S. 
575, 74 L.Ed. 627. 

D.C.—^Louis W. Gunby, Inc., v. Hel¬ 
vering, 122 P.2d 203, 74 App.D.C. 
186. 

33 C.J. p 296 note 43. 

70. U.S.—^Edwards v. Cuba R. Co., 
N.Y., 46 S.Ct. 614, 268 U.S. 628, 
69 L.Ed. 1124. 

71. U.S.—Eisner v. Macomber, N.Y., 
40 S.Ct. 189, 252 U.S. 189, 64 L. 
Ed. 521, 9 A.L.R. 521—Brewster v. 

'Walsh, D.C.Conn., 268 P. 207, af- 
flrmed 41 S.Ct. 392, 265 U.S. 636, 
65 L.Bd. 762. 


72. U.S.—Eisner v. Macomber, N.Y., 
40 S.Ct. 189, 252 U.S. 189, 64 L.Ed. 
621, 9 A.L.R. 1570. 

73. U.S.—^Evans v. Gore, Ky., 40 S. 
Ct. 550, 253 U.S. 245, 64 L.Ed. 887. 

74. U.S.—Allis V. La Budde, C.CA. 
Wis., 128 P.2d 838, mandate amend¬ 
ed 131 F.2d 78—Rollins v. Helver¬ 
ing, C.C.A., 92 P.2d 390, certiorari 
denied 58 S.Ct. 409, two cases, 302 
U.S. 763, 82 L.Ed. 592, 58 S.Ct. 
409, two cases, 302 U.S. 763, 82 L. 
Ed. 693, and 68 S.Ct. 410, 302 U.S. 
763, 82 L.Ed. 693. 

Profits or gains arising out of reor¬ 
ganization 

Congress had power to exempt or 
refuse to exempt profits or gains 
arising out of corporate reorganiza¬ 
tions for income tax purposes, and 
it could also define the term reorgan¬ 
ization regardless of its common and 
accepted meaning in the economic, 
legal, or business world.—United 
Light & Power Co. v. C. I. R., C.C.A., 
105 F.2d 866, certiorari denied 60 
S.Ct. 114, 308 U.S. 674, 84 L.Ed. 481. 
Method of ascertaining gain or val¬ 
ue 

U.S.—Brewster v. Gage, 50 S.Ct. 115, 
280 U.S. 327, 74 L.Ed, 457—Wil¬ 
liamson V. C. I. R., C.C.A., 100 F. 
2d 735, certiorari denied 59 S.Ct. 
827, 307 U.S. 623, 83 L.Ed. 1501— 
Hopkins v. G. I. R.. C.C.A., 69 F. 
2d 11, 96 A.L.R. 1368, certiorari 
denied 55 S.Ct. 72, 293 U.S. 660, 79 
L.Ed. 661. 

Congress can tax profits of sale 
when sale is made, even if part of 
purchase price is represented by de¬ 
ferred payments, and Is not bound 
to postpone tax until deferred pay¬ 
ments are collected.—^Nuckolls v. 
U. S., C.C.A.C 0 I 0 ., 76 P.2d 367. 

Congress may attribute to husband 
trust income which, under trust 
agreement made pending divorce, 
was in lieu of alimony and allowance 
for support, and which was paid to 
wife pursuant to agreement and di¬ 
vorce decree in discharge of obliga¬ 
tion to support.—^Douglas v. Will- 
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cuts, Minn., 56 S.Ct. 59, 296 U.S. 1, 
80 L.Ed. 3, 101 A.L.R. 391. 

75. U.S.—Phipps V. Bowers, D.C.N. 
Y., 46 P.2d 164, affirmed, C.C.A., 
49 F.2d 996, certiorari denied 52 S. 
Ct. 22, 284 U.S. 641, 76 L.Ed. 545 
—Union Packing Co. v. Rogan, D. 
C.Cal., 17 F.Supp. 934—Kingan & 
Co. V. Smith, D.C.Ind., 17 P.Supp. 
217. 

76. U.S.—Helvering v. Independent 
Life Ins. Co., 64 S.Ct. 758, 292 U. 
S. 371, 78 L.Ed. 1311—Denman v. 
Slayton, Ohio, 61 S.Ct. 269, 282 U. 
S. 514, 76 L.Ed. 600—^Winmill v. 
C. 1. R., C.C.A., 93 P.2d 494, re¬ 
versed on other grounds 69 S.v^t. 
45, 305 U.S. 79, 83 L.Ed. 52 —Se¬ 
curity-First Nat Bank of Los An¬ 
geles V. Welch, C.C.A.Cal., 92 F. 
2d 357, certiorari denied 68 S.Ct 
526, 303 U.S, 638, 82 L.Ed. 1098— 
Davis V. U. S., C.C.A.N.Y., 87 P.2d 
323, certiorari denied 67 S.Ct 937, 
301 U.S. 704, 81 L.Ed. 1359, rehear¬ 
ing denied 68 S.Ct 5, 302 U.S. 773, 
'82 L.Ed. 699—^Avery v. O. I. R., C. 
C.A., 84 F.2d 906, certiorari de¬ 
nied 67 S.Ct 231, 299 U.S. 604, 81 
L.Ed. 446, rehearing denied 57 S. 
Ct 430, 300 U.S. 686, 81 L.Ed. 888 
—C. I. R, V. Koshland, O.C.A., 81 
F.2d 641, reversed on other grounds 
66 S.Ct 767, 298 U.S, 441, 80 L.Ed. 
1268, 105 A.L.R. 766—Barbour Coal 
Co. V. C. I. R., C.C.A., 74 F.2d 163, 
certiorari denied 65 S.Ct 643, 295 
U.S. 731, 79 L.Ed. 1680—Hecht v. 

U. S., CtCL, 64 F.2d 968, certiorari 
denied 62 S.Ct 643, 286 U.S. 660, 
76 L.Ed, 1293—Courier Journal Job 
Printing Co. v. Glenn, D.C.ICy., 37 
P.Supp. 66, affirmed, O.C.A., Glenn 

V. Courier-Journal Job Printing Co., 
127 P.2d 820—Safe Deposit & Trust 
Co. of Baltimore v. Magruder, D.C. 
Md., 34 F.Supp. 199, reversed on 
other grounds, C.C.A., Magruder v. 
Safe Deposit Trust Co, of Balti¬ 
more, 121 P.2d 981—Craik v. U. S., 
CtCl., 31 P.Supp. 182—New World 
Life Ins. Co. v. U. S., CtCL, 26 
F.Supp. 444, certiorari denied 60 
S.Ct 179, 808 U.a 612, 84 L.Ed. 
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taxable income by changing the basis of property 
already in the hands of the taxpayerJ^ Jt may 
enact a special income act and impose an increased 
or additional tax on certain profits, although they 
are also taxable under the general income tax 
lawJS It may make income received by the per¬ 
sonal representative during administration taxable 
to the estate irrespective of a state statute fixing 
the time at which title to a legacy shall vestJ^ 

Congress has the power to tax the income of 
business trusts^*^ and of Indians,and may tax in¬ 
come in the hands of a person who is not the hold¬ 
er of the legal title.^^ The earner of income may 
be taxed therefor, irrespective of whether it is paid 
to someone else;^^ but congress is without power 
to tax one person on the income of another when 
that income is wholly and completely acquired by 
another and is beyond any power or right of the 
taxpayer to reach or control its disposition in any 
manner whatsoever.^^ Congress may levy a tax on 


§ 4 

corporate net income even though there be an im¬ 
pairment of capitaL^^ It may tax dividends of a 
railroad company before they are paid to the own¬ 
ers of the securities^® and may tax the fees of a 
federal court receiver.^'^ The imposition of a sur¬ 
tax on personal holding companies is within the 
power of congress to tax income.^^ 

In addition, congress may determine the extent of 
publicity to be given to income tax returns^9 and it 
may extend the time within which the Commission¬ 
er of Internal Revenue may make deficiency assess¬ 
ments under earlier acts.^® 

§ 4. Limitations on Taxing Powers 

The power of congress to lay and coflect taxes is 
subject to the limitations and restrictions imposed by 
the federal Constitution. 

The taxing power given congress by the Consti¬ 
tution of the United States Article I § 8 clause 1 
is subject to certain restrictions and limitations.^^ 


512. vacated 60 S.Ct. 1070, 310 U. 
S. 654, 84 L..Ed. 1419, motion de¬ 
nied 61 S.Ct. 8, 311 U.S. 613, 85 
L.Ed. 388, affirmed 61 S.Ct. 314. 
311 U.S. 620, 85 L.Ed. 393—George 
W. Helme Co. v. U. S., Ct.Cl., 23 P. 
Supp. 787, certiorari denied 59 S. 
Ct 145, 305 U.S. 645. 83 L.Ed. 417, 
rehearing denied 59 S.Ct. 247, 305 
U.S. 674. 83 L.Ed. 437. 

D.C.—^Wishnick-Tumpeer, Inc., v. 
Helvering. 77 F.2d 774, 64 App.D. 
C. 295, certiorari denied 56 S.Ct. 
151, 296 U.S. 628, 80 E.Ed. 446. 

Bepletion in case of mines or wells 
U.S.—Commodore Mining Co. v. C. I. 

R. , C.C.A., 111 P.2d 131—J. E. Riley 
Inv. Co. V. C. I. R.. C.C.A., 110 F. 
2d 655, affirmed 61 S.Ct. 95, 311 U. 

S. 55, 85 L.Ed. 36—Lucky Tiger- 
Combination Gold Mining Co. v. 
Crooks, C.C.A.MO., 95 F.2d 885— 
Palmer v. Bender, C.C.A.La., 57 P. 
2d 32, affirmed 63 S.Ct. 225, 287 
U.S. 551, 77 L.Ed. 489. 

Worthless debt 

U.S.—Fairless v. C. I. R., C.C.A., 67 
P.2d 475. 

Particular transactions 

Congress may segregate the in¬ 
come or profit from a particular 
transaction and tax it separately, 
without making any provision with 
reference to losses sustained in oth¬ 
er transactions, although they may 
be similar in their nature.—Manufac¬ 
turers Trust Co. V. U. S., Ct.Cl., 32 
P.Supp. 289, certiorari denied 61 S. 
Ct. 710, 312 U.S. 691, 85 L.Ed. 1127— 
Cohn V. U.S., CtCL, 23 F.Supp. 534. 
Congress may withdraw deduction 
previously granted 
U.S.—Miller v. C. I. R., C.C.A., 116 
F.2d 479, certiorari denied 61 S. 
Ct. 808, 312 U.S. 703, 86 L.Ed. 1136 


—Phipps V. Bowers, L.C.TsT.Y., 46 
P.2d 164, affirmed, C.C.A., 49 F.2d 
996, certiorari denied 52 S.Ct 22, 
284 U.S. 641, 76 L.Ed. 545. 
Exhaustion of capital 

Congress may tax income without 
deduction because of exhaustion of 
capital,—Kentucky Tobacco Products 
Co. V. Lucas, D.C.Ky., 5 F.2d 723. 

77. U.S.—Robinette v. C. I. R.. C. 
C.A., 148 P.2d 513. 

78. U.S.—U. S. V. Hudson, CtCl., 
57 S.Ct. 309, 299 U.S. 498, 81 L. 
Ed. 370. 

Congress is authorized to impose 
by Unjust Enrichment Act addition¬ 
al tax on particular type of income 
received by taxpayer regardless of 
whether taxpayer’s operations as a 
whole for entire taxable year re¬ 
sulted In profit taxable under gen¬ 
eral income tax law.—^Wilson Milling 
Co. V. C, I. R., C.C.A., 138 P.2d 249, 
certiorari denied 64 S.Ct. 430, 320 U. 
S. 800, 88 L.Ed. 483. 

79. U.S.—Woolley v. Malley. C.C.A. 
Mass., 30 P.2d 73, certiorari denied 
49 S.Ct. 418, 279 U.S. 860, 73 L. 
Ed. 1000. 

80. U.S,—Morrissey v. C. I. R., 56 
S.Ct. 289, 296 U.S. 344, 80 L.Ed. 
263. 

8L U.S.—Superintendent Five Civil¬ 
ized Tribes, for Sandy Pox, Creek 
No. 1263 V. C. I. R., C.C.A., 75 P.2d 
183, affirmed Superintendent of 
Five Civilized Tribes, for Sandy 
Fox, Creek No. 1263, v. C. I. R.. 55 
S.Ct. 820, 296 U.S. 418, 79 L.Ed. 
1517. 

82. U.S.—Russell v. Bowers, L.G.N. 
Y., 27 F.Supp. 13. 

Congress may make rights retained 
, by donor, parting with legal title to 
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property, the basis for taxing Income 
to donor where such rights may be 
reasonably found to be the equivalent 
of economic ownership of property 
involved.—Edison v. C. I. R., C.C.A., 
148 F.2d 810, certiorari denied 66 S. 
Ct. 25. 

S3. U.S.—Van Meter v. C. I. R., C.C. 

A., 61 P.2d 817. 

84. U.S.—Lewis V. White, D.C.Mass., 
56 P.2d 390, appeal dismissed, C.O. 
A., White V. Lewis, 61 F.2d 1046. 

85. U.S.—Crane-Johnson Co. v. C. I. 

R. , C.C.A., 105 F.2d 740, certiorari 
denied 60 S.Ct 386, 308 U.S. 627, 84 
L.Ed. 523, vacated 60 S.Ct 708, 309 
U.S. 692, 84 L.Ed. 1034, affirmed 
Crane-Johnson Co. v. Helvering, 61 

S. Ct 114, 311 U.S. 64, 85 L.Ed. 36. 

86. U.S.—Barnes v. Philadelphia & 
R. R. Co., Pa., 17 Wall. 294, 21 L. 
Ed. 544. 

87. U.S.—Fleming v. Bowers, D.C.N. 
Y., 11 F.2d 789, 

88. U.S.—Morris Inv. Corporation v. 
C. I. R., C.C.A.. 134 F.2d 774, cer¬ 
tiorari denied 64 S.Ct 43, 320 U.S. 
743, 88 L.Ed. 440. 

89. U.S.—U. S. V. Baltimore Post 
Co., D.C.Md., 2 P.2d 761, affirmed 
U. S. V. The Baltimore Post, 45 S. 
Ct 560, 268 U.S. 388, 69 L.Ed. 
1009. 

D.C.—Hubbard v. Mellon, S P.2d 764, 
56 App.D.C. 341. 

90. U.S.—C. I. R. V. National Land 
& Construction €o„ C.C.A., 70 P. 
2d 349. 

91. U.S.—splint V. Stone Tracy Co., 
Vt, 31 S.Ct 342, 220 U.S. 107, 65 
L.Ed. 389, Ann.Cas.l912B 1312. 

Validity of statutes see infra §§ 9- 

35. 
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Congress cannot impose a tax forbidden by the 
federal Constitution,nor can it do indirectly that 
which it is forbidden by the constitution to do di¬ 
rectly.^ 3 constitutional restriction on the tax¬ 

ing power of congress, as far as it can be properly 
raised by implication, should be narrowly limited. 

A limitation on the taxing power must be given a 
practical construction so as not to impair the tax¬ 
ing power of the government imposing the tax or 
the appropriate exercise of the functions of the 
government affected by it.^^ 

Uniformity. The Constitution of the United 
States Article I § 8 clause 1 requires that all duties, 
imposts, and excises shall be uniform throughout 
the United States.^S This qualification of uniform¬ 
ity is not imposed on all taxes authorized by the 
constitution, but only on duties, imposts, and ex¬ 
cises,97 and is the only limitation on the power of 
congress in the imposition of excise taxes.98 This 


clause of the constitution relates only to geographi¬ 
cal uniformity, requiring the same plan and the 
same method to be operative throughout the United 
States.99 The clause does not mean that objects 
taxed shall exist in equal quantity in the several 
states^ or require uniformity in the manner of col- 
lection^ or that the tax shall be precisely equal in 
its bearing.9 A foreign corporation may be sub¬ 
jected to a different tax from a domestic corpora¬ 
tion of the same kind.** 

§ 5 . - Doctrine of Implied Immunity 

Under the doctrine of implied immunity the federal 
goverinment may not tax the states or their instru¬ 
mentalities, although the salaries and compensation of 
state officers and employees are no longer immune from 
the federal taxing power. 

Congress possesses no power to lay taxes which 
would obstruct or interfere with the legitimate and 
efficient working of the state governments^ or tram- 


Mafeing’ use of article unlawful 
The power to lay taxes on an ar¬ 
ticle includes no right to make any 
specific use of such tax-paid article 
unlawful.—Blunt v. U. S., Ill., 255 
F. S32, 166 C.C.A. 502, certiorari de¬ 
nied 39 S.Ct. 290. 249 U.S. 60S, 63 L. 
Ed. 800. 

92. U.S—U, S. V. Butler, Mass., 56 
S.Ct; 312, 297 U.S. 1, 80 L.Ed. 477, 
102 A.L.R. 914—U. S. v. Bennett, 
N.r., 34 S.Ct, 433, 232 U.S. 299, 
58 L.Ed. 612. 

33 C.J. p 280 note 43. 

Apportionment as limitation on pow¬ 
er to levy direct taxes see infra 
§ 87. 

Due process of law see Constitution¬ 
al Law § 656. 

Purpose of taxation see infra § 7. 
Taxation of exports see Commerce § 
106. 

Constitutional limitations on pow¬ 
er of states to tax personal prop¬ 
erty are inapplicable to United 
States.—Guaranty Trust Co. of New 
York V. C. I. R., C.C.A., 79 P.2d 245. 

93. U.S.—George v. Bailey, D.C.N.C., 
274 P. 639, reversed on other 
grounds 42 S.Ct. 419, 259 U.S. 16, 66 
L.Ed. 816. 

94. U.S.—Helvering v. Gerhardt, 58 
S.Ct. 969, 304 U.S. 405, 82 L.Ed. 
1427, rehearing denied 69 S.Ct. 57, 
305 U.S. 669, 83 L.Ed. 434—Hel¬ 
vering V, Wilson, 58 S.Ct. 969, 304 
U.S. 405, 82 L.Ed. 1427, rehearing 
denied 69 S.Ct. 67, 305 U.S. 669, 
83 L.Ed. 434—^Helvering v. Mul- 
cahy, 68 S.Ct. 969, 304 US. 405, 82 
L.Ed. 1427, rehearing denied 59 
S.Ct. 58, 305 U.S. 669, 83 L.Ed. 
434. 

95. U.S.—Regents of University 
System of Georgia v. Page, C.C.A. 
Ga., iSl P.,2d 577, reversing 10 P. 
;Supp. 901, conformed to, D.C., 18 


P.Supp. '62, affirmed, C.C.A., Page 
V. Regents of University System 
of Georgia, 93 F.2d 87, reversed on 
other grounds 58 S.Ct. 980, 304 U. 
S. 439, 82 L.Ed. 144'8, rehearing de¬ 
nied 58 S.Ct. 10'53, ’304 U.S. '590, 82 
L.Ed. 1550. 

96. U.S.—Chas. C. Steward Mach. 
Co. V. Davis, Ala., 67 S.Ct. 883, 
301 U.S. 548, 81 L.Ed. 1279, 109 
A.L.R. 1293—Ward v. State of 
Maryland, 12 Wall. 418, 20 L.Ed. 
449—^Veazie Bank v. Penno, Me., 8 
Wall. 533, 19 L.Ed. 482—Hylton v. 

U. S., Va„ 3 Dali. 171, 1 L.Ed. 656 
—Davis V. Boston & M. R. Co., C.C. 
A.Mass., 89 P.2d 36'S—^Kingan & Co. 

V. Smith, D.C.Ind., 17 P.Supp. 217. 
33 C.J. p 280 note 54. 

Validity of statutes see infra §§ 11, 

12 . 

Puerto Bico aud Philippine Islands 
are not part of “United States," with¬ 
in constitutional provision as to uni¬ 
formity of duties, imposts, and ex¬ 
cises—Neuss Hesslein & Co. v. Ed¬ 
wards, D.C.N.T., 24 P.2d 989, affirmed, 
C.C.A., 30 P.2d 620, certiorari denied 
49 S.Ct. 513, 279 U.S. 872, 73 L.Ed. 
1008—Lawrence v. Wardell, C.C.A. 
Cal., 273 P. 405. 

TTniformity among those of same 
class, not special favor to some, 
should be the rule in levying, as¬ 
sessing, and collecting taxes.—-Mer¬ 
kel, Inc. V. Rasduin, D.C.N.Y., 12 P. 
Supp. 215. 

97. U.S.—Brushaber v. Union Pac. 
R. Co., N.Y., 36 S.Ct, 236, 240 U.S. 
1, 60 L.Ed. 493, L.R.A.1917D 414, 
Ann.Cas.l917B 713—^Knowlton v. 
Moore, N.Y., 20 S.Ct. 747, 178 U.S. 
41, 44 L.Ed. 969. 

98. U.S.—U. S. V. Singer, Ill., 16 
Wall. Ill, 21 L.Bd. 49. 

33 C.J. p 280 note 66. 
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99. U.S.—Blodgett v. Holden, D.C. 
Mich., 11 P.2d 180, reversed on 
other grounds, C.C.A., 27 P.2d 1016. 
33 C.J. p 280 note 57. 

Differences in state laws, affecting 
extent and incidence of federal tax¬ 
es do not infringe requirement of 
geographical uniformity.—Phillips v. 
C. I. R., 61 S.Ct. 608, 283 U.S. 689, 
75 L.Ed. 1289. 

1. U.S.—Knowlton v. Moore, N.T., 20 
S.Ct. 747, 178 U.S. 41, 44 L.Ed. 969. 

2. U.S.—Tappan v. Merchants' Nat. 
Bank, Ill., 19 Wall. 490, 22 L.Ed. 
189. 

3. U.S.—La Belle Iron Works v. U. 
S.. Ct.Cl., 41 S.Ct. 628, 256 U.S. 
377, 65 L.Ed. 998—New York, N. 

H. & H. R. Co. V. U. S., C.C.A. 
Conn., 269 F. 907. 

33 C.J, p 280 note 61. 

4. U.S.—Manufacturers Life Ins. Co. 
V. U. S., CtCL, 32 P.Supp. 284. 

5. U.S.—Susquehanna Power Co. v. 
State Tax Commission of Mary¬ 
land, Md., 61 S.Ct. 434, 283 U.S. 
291, 76 L.Ed. 1042—State of South 
Carolina v. U. S., S.C., 26 S.Ct. 110, 
199 U.S. 437, 60 L.Ed. 261—Mer¬ 
chants' Nat Bank of I..lttle Rock, 
Ark. V. U. S., Ark., 101 U.S. 1, 
25 L.Ed. 979—U. S. v. Baltimore & 
O. R. Co., Md., 17 Wall. 322, 21 L. 
Ed. 697—Citizens Water Co. v. C. 

I. R., O.C,A., 87 P.2d 874— Kreipke 
V. C. I. R., C.C.A., 32 F.2a 504— 
U. S. V. Query, D.C.S.C., 21 P.Supp, 
784—Bettman v. Warwick, Ohio, 
108 F. 46, 47 C.C.A. 3 85—State of 
Georgia v. ‘ Atkins, 'C.C.Ga., 10 P. 
Cas.No.6,350, 1 Abb. 22, 8 IntRov. 
Rec. 113. 

Pa.—In re Insurance Licenses, 43 Pa. 
Co. 296—In re Federal Tax 43 Pa. 
Co. 286, 
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mel the free and sovereign power of the state to 
tax; in its own sphere;^ and accordingly it has no 
power to tax the property of the states,'^ or, sub¬ 
ject to certain exceptions, the agencies or instru¬ 
mentalities employed by them in the exercise of 
their governmental powers,^ nor has it power to 
interfere with state taxes either in amount, assess¬ 
ment, collection, or means of payment.^ The ex¬ 
emption of state property, agencies, and instrumen¬ 
talities from federal taxation is implied from the 


dual character of the federal system and the neces-- 
sity of preserving the state in all its efficiency.^® 
The principle of immunity of state instrumentali¬ 
ties from federal taxation has its inherent limita¬ 
tions.^^ The immunity is to be given a practical 
application so as to attain its purpose, but with¬ 
out unnecessary interference with the right of tax- 
ation.i2 A tax imposed by the federal government, 
in order to invade the province of the state, must 
necessarily and substantially interfere with,l3 or 


Tenn.—Union Bank v. Hill, 3 Coldw. 
325. 

33 G.J. p 281 notes 71, 72. 

Power of states to tax federal gov¬ 
ernment, agencies, etc., see the C. 

J.S. title Taxation §§ 198, 199, 207- 
212, also 61 C.J. p 360 note 94 et 
sea- 

Process and proceedings of state 
courts 

Ala.—Smith v. Short, 40 Ala. 385. 
Tenn.—Union Bank v. Hill, 3 Coldw. 
325. 

33 C.J. p 281 note 71 [a] (6), p 317 
note 44. 

Stamp tax 

(1) Congress has no power to im¬ 
pose a stamp tax on a certificate 
of sale of land for taxes issued by 
state authority.—Barden v. Columbia 
County, 33 Wis. 445, 14 Am.R. 762. 

(2) Also it has no power to re¬ 
quire a revenue stamp on a tax 
deed executed under the laws of a 
state or on a sheriff's deed at mort¬ 
gage foreclosure sale.—^Delorme v. 
Perk. 24 Wis. 201—Sayles V. DaviSj 
22 Wis. 225—33 C.J. p 318 notes 52, 
53. 

(3) Congress has been held to have 
no power to prohibit state courts 
from taking jurisdiction of an ac¬ 
tion for want of a revenue stamp.— 
Coppernoll v. Ketcham, 66 Barb., 

K.Y., 111. 

6. U.S.—Susauehanna Power Co. v. 
State Tax Commission of Mary¬ 
land, Md., 61 S.Ct. 434, 283 U.S. 
291, 75 L.Ed. 1042—Reed v. C. I. R., 
C.C.A., 34 P.2d 263, reversed on 
other grounds 50 S.Ct. 352, 281 U. 
S. 699, 74 L.Ed. 1125. 

7 . xj.S.—Jamestown & Newport Per¬ 
ry Co. V. C. I. R., C.C.A., 141 P.2d 
920—State of Georgia v. Atkins, 
C.C.Ga., 10 F.Cas.No.6,350, 1 Abb. 
22, 8 Int.Rev.Rec. 113, 

D.C.—Coronado Oil & Gas Co. v. 
Burnet, 50 P.2d 998, 60 App.D.C. 
233, affirmed 52 S.Ct. 443, 285 U. 
S. 393, 76 L.Ed. 815, and followed 
in Bear Canon Coal Co. v. Burnet, 
61 F.2d 1017, 61 App.D.C. 402. 

Tex.—Grayburg Oil Co. v. State, Civ. 
App., 286 S.W. 489, affirmed, Com. 
App., 3 S.W.2d 427, reversed on 
other grounds 49 S Ct. 185, 278 U. 
S. 482, 73 L.Ed. 619. 

3 , U.S.—Helvering v. Therrell, Fla., 


58 S.Ct. 539, 303 U.S. 218, 82 L.Ed. 
758—Indian Motocycle Co. v. U. 
S., Ct.Cl., 51 S.Ct. 601, 283 U.S. 570, 
75 L.Ed. 1277—^Willcuts v. Bunn, 
Minn., 51 S.Ct. 125, 282 U.S. 216, 
75 L.Ed. 304, 71 A.L.R. 1260—Met¬ 
calf V. Mitchell, Mass., 46 S.Ct. 172, 
269 U.S. 514, 70 L.Ed. 384, followed 
in Brown v. C. I. R., C.C.A., 55 P. 
2d 1076, certiorari denied 53 S.Ct. 
8, 287 U.S. 602, 77 L.Ed. 524—State 
of South Carolina v. U. S., Ct.Cl., 
26 S.Ct. 110, 199 U.S. 437, 50 L.Ed. 
261—U. S. V. Baltimore & O. R. Co., 
Md., 17 Wall. 322, 21 L.Ed. 597 
—Jamestown & Newport Perry Co. 
V. Commissioner of Internal Rev¬ 
enue, C.C.A., 41 P.2d 920—Frey v. 
Woodworth, D.C.Mich., 2 P.2d 725, 
error dismissed Woodworth v. 
Frey, 46 S.Ct. 347, 270 U.S. 669, 70 

L.Ed. 791—First State Bank of 
Gainesville v. Thomas, D.C.Tex., 
38 P.Supp. 849—^U. S. v. Board of 
Com’rs of McIntosh County, D.C. 
Okl., 271 P. 747, affirmed U. S. v. 
Gray, C.C.A., 284 P. 103, appeal 
dismissed 44 S.Ct 230, 263 U.S. 689, 
68 L.Ed. 508, and U. S. v. Ransom, 
284 P. 108, affirmed 44 S.Ct 230, 
263 U.S. 691, 68 L.Ed. 508. 

D.C.—Coronado Oil & Gas Co. v. 
Burnet 50 P.2d 998, 60 App.D.C. 
233, affirmed 52 S.Ct 443, 285 U.S. 
393, 76 L.Ed. 815, and followed in 
Bear Canon Coal Co. v. Burnet, 61 
P.2d 1017, 61 App.D.C. 402. 

Ind.—State v. Garton, 82 Ind. 1, 2 
Am.R. 315. 

Me.—Town of Camden v. Camden 
Village Corp., 1 A. 689, 77 Me. 
630. 

Pa.—In re Insurance Licenses, 43 Pa. 
Co. 295—In re Federal Tax, 43 Pa, 
Co, 285. 

Tenn.—^Union Bank v. Hill, 3 Coldw. 
325. 

Consent of state could remove ob¬ 
stacle to taxation by federal gov¬ 
ernment of state agencies.—^U. S. v. 
Bekins, Cal., 58 S.Ct 811, 304 U. 
S. 27, 82 L.Ed. 1137, rehearing de¬ 
nied 58 S.Ct 1043, 304 U.S. 589, 82 
L.Ed. 1549, and Lindsay-Strathmore 
Irr. Dist v. Bekins, 58 S.Ct 1044, 
304 U.S. 589, 82 L.Ed. 1549. 

9. Ill.—State Treasurer v, Wright, 
28 Ill. 509. 

Or.—Whitcaker v. Haley, 2 Or. 128. 
Wis.—Barden v. Columbia County 
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Sup'rs, 33 Wis. 445, 14 Am.R 762 
—^Delorme v. Perk, 24 Wis. 201— 
Sayles v. Davis, 22 Wis. 225. 

10. U.S.—Board of Trustees of Uni¬ 
versity of Illinois V. U. S., Cust & 
Pat.App., 53 S.Ct 509, 289 U.S. 48, 
77 L.Ed. 1025—Indian Motocycle 
Co. V. U. S., CtCl, 51 S.Ct 601, 
283 U.S. 570, 75 L.Ed. 1277—Will- 
cuts V. Bunn, Minn., 51 S.Ct 125, 
282 U.S. 216, 75 L.Ed, 304, 71 A.L. 
R. 1260—State of South Carolina 
V. U. S., CtCl., 26 S.Ct 110, 199 
U.S. 437, 50 L.Ed. 261. 

33 C.J. p 281 note 70. 

Federal Constitution contains no 
express limitation on power of ei¬ 
ther a state or national government 
to^ tax the other, or its instrumental¬ 
ities.—Helvering v. Gerhardt, 58 S. 
Ct 969, 304 U.S. 405, 82 L.Ed. 1427, 
rehearing denied 59 S.Ct 57. 305 U. 
S. 669, 83 L.Ed. 434. 

11. U.S.—Board of Trustees of Uni¬ 
versity of Illinois V. U. S., Cust. & 
PatApp., 53 S.Ct 509, 289 U.S. 48, 
77 L.Ed. 1025. 

There are two guiding principles 
of limitation for holding the tax 
immunity of state instrumentalities 
to its proper function. One excludes 
from the immunity activities thought 
not to be essential to the preserva¬ 
tion of state governments even 
though the tax be collected from the 
state treasury. The other principle 
is exemplified by those cases where 
the tax laid on individuals affects the 
state only as the burden is passed 
on to it by the taxpayer and forbids 
the immunity when the burden on 
the state is speculative and uncer¬ 
tain.—Franklin Life Ins. Co. v. U. 
S., CtCl., 37 P.Supp. 155. 

12. U.S.—^Burnet v. A. T. Jergins 
Trust, 53 S.Ct 439, 288 U.S. 508, 
77 L.Ed. 925—Susquehanna Power 
Co. V. State Tax Commission of 

. Maryland, Md., 51 S.Ct 434, 2'83 
U.S. 291, 75 L.Ed. 1042. 

Cal.—^Western Lithograph Co. v. 
State Board of Equalization, 78 P. 
2d 731, 11 Cal.2d 166. 

Kan.—Clinton v. State Tax Commis¬ 
sion, 71 P.2d 867, 146 Kan. 407. 

13. U.S.—Metcalf v. Mitchell, Mass., 
46 S.Ct 172, 269 U.S. 614, 70 L.Ed. 
384, followed in Brown v. C. I. R, 
C.C.A, 65 F.2d 1076, certiorari de- 
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directly and immediately constitute a burden on,!^ 
the state’s governmental functions, although, on 
the other hand, it has been held that where a fed¬ 
eral tax is plainly a tax on the instrumentalities of 
a state it violates the exemption principle, irrespec¬ 
tive of the amount of the tax or the extent of the 
resulting interference.^® A succession tax imposed 
under the authority of congress on a bequest to a 
state or municipality for public purposes has been 
held not to be a tax on the municipality although it 
may operate incidentally to reduce the bequest by 
the amount of the tax.^® 

Immunity to federal taxation is personal to the 
state, and is not transferable to, or to be used for 
the special protection of, the citizen.^'^ It is only 
derivative when allowed to individuals, and where 
an individual claims immunity it must clearly ap¬ 
pear that the burden on the state function is actual 
and substantial and not conjectural.The im¬ 
munity is narrowly restricted where the burden of 
the tax, collected not from the state treasury but 
from individual taxpayers, is passed on to tho 
state*^^ The mere fact that a business is done in 


pursuance of authority granted by a state in the 
creation of private corporations does not exempt it 
from the exercise of federal authority to levy taxes 
on such privileges.^® Sums of compensation paid 
by a state or political subdivision to an individual 
for services, even though rendered in aid of gov¬ 
ernmental or municipal functions, are not immune 
where the status of the taxpayer is that of an in¬ 
dependent contractor rather than an officer or em¬ 
ployee of the state.^l 

Nature of instrumentality of state. Exemption 
from federal taxation does not extend to every in¬ 
strumentality which a state may see fit to employ.^^ 
The exemption of state agencies and instrumentali¬ 
ties from federal taxation is limited to those which 
are of strictly governmental character.The fun¬ 
damental consideration must be that the exemption 
from federal taxation in a particular case flows 
from the necessity of protecting the continued ex¬ 
istence of the state.24 Where a state engages in 
business in competition with private enterprise it 
enjoys no special privilege as far as immunity from 
federal taxation is concerned,^® especially where 


nied 53 S.Ct 3. 287 U.S. 602. 77 L. 
Ed. 524—Kreipke v. O. I. R, O.O.A., 
32 F.2d 594—Blodgett v. Holden, D. 
C.Mich., 11 P.2d 180, reversed on 
other grounds, C.CA., 27 P.2d 1016, 
certified questions answered 48 S. 
Ct. 105, 275 U.S. 142, 276 U.S. 594, 
72 Ii.Ed. 206. 

Power of congress to lay excise 

tax cannot be denied as imposing 
burden on states' borrowing power, 
unless it appears that burden is real 
and substantial.—^Willcuts v. Bunn, 
Minn., 51.S.Ct. 125, 282 U.S. 216, 75 
L.Ed. 304, 71 A.L..R. 1260. 

14. U.S.—Metropolitan Bldg. Co. r. 
U. S., CtCL, 12 P.Supp. 537, cer¬ 
tiorari denied 56 S.Ct 689, 297 U. 
S. 713, 80 L.Ed. 999. 

Tex.—Grayburg Oil Co. v. State, Civ. 
App., 286 S.W. 489, affirmed, Com. 
App., 3 S.W.2d 427, reversed on 
other grounds 49 S.Ct 185, 278 U. 
S. 482, 73 Ii.Ed. 619. 

15. U.S.—Indian. Motorcycle Co. v. 
U. S.. CtCl., 283 U.S. 670. 51 S.Ct 
601, 75 L.Ed. 1277. 

16. U.S.—Willcuts V. Bunn, Minn., 

61 S.Ct 125, 282 U.S. 216, 76 L.Ed. 
304, 71 A.L.R. 1260--Snyder v. 

Bettman, Ohio, 23 S Ct 803, 100 

U. S. 249, 47 L.Ed. 1035. 

17. U.S.—^Ken Realty Co. v. John¬ 
son, aC.A.Ala., 138 F.2d 809—Cit¬ 
izens Water Co. v. Commissioner of 
Internal Revenue, C.C.A., 87 F.2d 
874. 

18- U.S.—^Helvering v. Mountain 
Producers Corporation, 68 S.Ct. 623, 
303 U.S. 376, 82 L.Ed. 907—Pickett 

V, U. S., C.C.A.MO., 100 P,2d 909— 


Acme Land & Fur Co. v. C. I. R., 
C.C.A.La., 84 F.2d 441—Fullilove v. 

U. S., C.C.A.La., 71 F.2d 852, cer¬ 
tiorari denied 55 S.Ct 100, 293 U.S. 
586, 79 L.Ed. 681—Cook v. U. S., D. 
C.Mass., 26 F.Supp. 253—^Hanson 

V. Handy, D.C.Minn., 24 F.Supp. 
635. 

19. U.S.—Federal Compress & Ware¬ 
house Co. V. McLean, Miss., 54 S. 
Ct 267, 291 U.S. 17, 78 L.Ed. 622— 
C. I. R. V. Church, C.C.A., 103 F. 
2d 254—Pickett v. U. S.. C.C.A.Mo., 
100 F.2d 909—Saxe v. Shea, C.C.A. 

98 P.2d 83—First State Bank 
of Gainesville v. Thomas, D.C.Tex., 
38 F.Supp. 849. 

20. U.S.—^Flint v. Stone Tracy Co., 
Vt, 31 S.Ct 342, 220 U.S. 107, 65 
L,Ed. 389, Ann.Cas.l912B 1312. 

21. U.S.—^Willcuts V. Bunn, Minn., 
51 S.Ct 125, 282 U.S. 216, 75 L. 
Ed. 304, 71 A.L.R, 1260—Lucas v. 
Reed, 60 S.Ct 352, 281 U.S. 699, 
74 L.Ed. 1125—Metcalf & Eddy v. 
Mitchell, Mass., 46 S.Ct 172, 269 
U.S. 514, 70 L.Ed. 384—C. I. R. v. 
Emerson, C.C.A., 98 P.2d 650, cer¬ 
tiorari denied Emerson v. C, I. R., 
69 S.Ct 145, 305 U.S. 642, 83 L.Ed. 
414—Ewart v, C. I. R., C.C.A., 98 

F. 2d 649—C. I. R. V. De Leuw, C. 
C.A., 95 P.2d 647—McLoughlin v. 
C. I. R., C.C.A., 89 P.2d 699, af¬ 
firmed Helvering v. Therrell, 68 
S.Ct 539, 303 U.S. 218, 82 L.Ed. 
758—Campbell v, C. I. R., O.C.A., 
87 F.2d 128—Devlin v. C. I, R., C.C. 
A., 82 F.2d 731—Medalie v. C. I. R., 

G. C.A., 77 F.2d 300—Buckner v. C. 
I. R., C.C.A., 77 F.2d 297—C. I. R. 
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V. Modjeski, C.C.A., 75 F.2a 468 
certiorari denied Modjeski v. Hel- 
vering, 65 S.Ct 924, 295 U.S. 764, 
79 L.Ed. 1706—Burges v. C. I. R.. 
C.C.A., 69 P.2d 609—Register v. C. 
I. R., C.C.A.Fla., 69 F.2d 607, 93 
A.L.R. 186—Russell v. Heiner, C. 
C.A.Pa., 53 F.2d 1009—Russell v. 
Heiner, D.C.Pa., 45 F.2d 872, af¬ 
firmed, C.C.A., 53 F.2d 1009— 

Kreipke v. C. I. R., C.C.A., 32 F.2d 
594. 

D.C.—ISTorcross v. Helvering, 76 F.2d 
679, 64 App.D.C. 160. 

22. U.S.—^Helvering v. Therrell, Fla., 
58 S.Ct 639, 303 U.S. 218, 82 L. 
Ed. 758. 

23. U.S.—Indian Motorcycle Co. v. 

U. S.. CtCl., 51 S.Ct 601, 283 U.S. 
670. 76 L.Ed. 1277—Blair v. Byers, 
C.C.A., 35 F.2d 326—Brooklyn Ash 
Removal Co. v. U. S., CtCL, 10 F. 
Supp. 162, certiorari denied 65 S. 
Ct 832, 295 U.S. 762, 79 L.Ed. 
1692—Wiltsie v. U. S., Ct.Cl., 3 F. 
Supp. 743, certiorari denied 64 S. 
Ct 440, 291 U.S. 664, 78 L.Ed. 
1056—Marland v. U. S„ CtCl., 3 F. 
Supp. 611, affirmed in part 53 F.2d 
907, certiorari denied 64 S.Ct 74, 
290 U.S. 658, 78 L.Ed. 670. 

La.—State v. Whitney Nat Bank of 
New Orleans, 179 So. 84, 189 La. 
211 . 

24. U.S.—U. S. V. State of New 
York, aC.A.N.T.. 140 F.2d 608. 

25. U.S.—State of Ohio v. Helver¬ 
ing, 64 S.Ct 726, 292 U.S. 300, 78 
L.B<1 1307—Indian Motorcycle Co. 

V. U. S., CtCl., 61 S.Ct 601, 283 U. 
a 670, 76 KEd. 1277—State of 
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the business is conducted for gain, 2^ and notwith¬ 
standing the business is created in the exercise of 
the police power of the state.-*^ 

Various state activities have been held to be pro¬ 
prietary in nature and subject to federal taxation, 
such as the sale of intoxicating liquors,^® or the 
operation of a railroad^® or street railway.^i The 
furnishing of water ^2 the maintenance and 
operation of a ferry^S l^y the state or political sub¬ 
division thereof have been held to be essential or 
strictly governmental functions. 


Salaries, wages, and compensation of state offi¬ 
cers and employees. While in early cases it was 
held that salaries, fees, and compensation of state 
officers and persons performing services for the 
state or its instrumentalities or agencies were ex¬ 
empt from the taxing power of the federal gov¬ 
ernment,this doctrine has been repudiated and 
such income has been held taxable where the tax 
is nondiscriminatory and even prior to the re¬ 
pudiation of the doctrine the income of certain per¬ 
sons received from the state or its instrumentali¬ 
ties was held subject to federal taxation.^® Thus 


South Carolina v. U. S., S.C., 26 
S.Ct. 110, 199 U.S. 437, 50 L.Ed. 261 
■—U. S. v. State of New York, C. 
aA.N.Y., 140 F.2d 608—Garden 
Homes Co. v. C. I. R.. C.C.A., 64 
F.2d 593—Blair v. Byers, C.C.A., 35 
F.2d 326—Liggett & Myers Tobac¬ 
co Co. V. U. S.. Ct.Cl., 13 F.Supp. 
143—City of Galveston, Tex., v. U. 
S., Ct.Cl., 10 F.Supp. 810, motion 
denied 17 F.Supp. 145, certiorari 
denied 56 S.Ct, 589, 297 XJ.S. 712, SO 
L.Ed. 998. 

Miss.—Parker v. Mississippi State 
Tax Commission, 174 So. 567, 178 
Miss. 680, certiorari denied 58 S, 
Ct. 144, 302 U.S. 742, 82 L.Ed. 574. 
Mo.—State ex rel. and to Use of 
Baumann v. Bowles, 115 S.W.2d 
805, 342 Mo. 357. 

Ohio.—Federal Public Housing Au¬ 
thority V. Guckenberger, 65 N.E.2d 
265, 143 Ohio St. 251. 

S3 C.J. p 281 note 73. 

A state cannot withdraw sources 
of revenue from the federal taxing 
power by engaging in businesses 
which constitute a departure from 
the usual governmental functions 
and to which, by reason of their na¬ 
ture, the federal taxing power would 
normally extend.—U. S. v. State of 
California, Cal., 66 S.Ct 421, 297 U. 
S. 175, 80 L.Ed. 667—Helvering v. 
Powers, 55 S.Ct 171, 293 U.S. 214, 
79 L.Ed. 291. 

26. U.S.—Allen v. Regents of Uni¬ 
versity System of Georgia, Ga., 68 
S.Ct 9S0, 304 U.S. 439, 82 L.Ed. 
1448, rehearing denied 58 S.Ct. 
1053, 304 U.S. 690, 82 L.Ed. 1650. 

27. U.S.—Allen v. Regents of Uni¬ 
versity System of Georgia, supra. 

28. U.S.—^U. S. V. State of New 
York, aC.A.N.Y., 140 P.2d 608. 

Athletics contests conducted by state 
university 

U.S.—^Allen v. Regents of University 
System of Georgia, Ga., 58 S.Ct. 
980, 304 U.S. 439, 82 L.Ed. 1448, 
rehearing denied 68 S.Ct. 1053, 304 
U.S. 690, 82 L.Ed. 1550. 

29. U.S. — Commonwealth of Penn¬ 
sylvania ex rel. Margiotti v. Kyle, 
C.C.A.Pa., T9 F.2d 620, certiorari 
denied 56 aCt 442, 297 U.S. 704, 


80 L.Ed. 992—Commonwealth of 
Pennsylvania ex rel. Schnader v. 
Fix, D.C.Pa., 9 F.Supp. 272. 
Eighteenth Amendment and its re¬ 
peal did not make sale of liquors a 
governmental function.—State of 
Ohio V. Helvering, 54 S.Ct. 725, 292 
U.S. 360, 78 L.Ed. 1307. 

30. U.S.—State of California v. Ang- 
lim, C.C.A.Cal., 129 F.2d 455. 

31. U.S.—^Helvering v. Powers, 55 S. 
Ct. 171, 293 U.S. 214, 79 L.Ed. 291. 

32. U.S.—Brush V. C. 1. R., 57 S.Ct. 
495, 300 U.S. 352, 81 L.Ed. 691, 
108 A.L.R. 1428. 

Contra Denman v. C. I. R, C.C.A., 
73 P.2d 193—Blair v. Byers, C.C.A., 
35 P.2d 326. 

33. U.S.—U. S. V. King County, 
Wash., C.C.A.Wash., 281 F. 686. 
Perry corporation, majority of 

whose stock was owned by town, was 
instrumentality of state.—James¬ 
town & Newport Ferry Co. v. C. I. R., 
C.C.A., 41 F,2d 920. 

34. U.S.—^Brush v. C. I. R., 57 S.Ct. 
495, 300 U.S. 352, 81 L.Ed. 691, 108 
A.L.R. 1428—Collector v. Day, 
Mass., 11 Wall. 113, 20 L.Ed. 122 
—C. I. R. V. Stilwell, C.C.A., 101 F. 
2d 588, certiorari dismissed Hel¬ 
vering V. Stilwell, 59 S.Ct. 794, 307 

U. S. 648, 83 L.Ed. 1527—Freedman 

V. C. I. R., C.C.A., 92 F.2d 150— 
Helvering v. Curren, C.C.A., 90 F. 
2d 621 — C. I. R. V. Schnackenberg, 
C.C.A,, 90 F.2d 175—C. I. R. v. 
Hindman. C.C.A., 88 F.2d 44—Hos¬ 
kins V. C. I. R., C.aA.Tex., 84 F.2d 
627—C. I. R. V. Lamb, C.C.A., 82 
F.2d 733—C. I. R. v. Harlan, C.C. 
A., 80 F.2d 660—C. I. R. v. Ten 
Eyck, aC.A., 76 F.2d 515—C. I. R. 
V. Sherman, C.C.A., 69 F.2d 755— 
C. I. R. V. Ogden. C.C.A., 62 F.2d 
334—Frey v. Woodworth, D.C. 
Mich., 2 F.2d 725, error dismissed 
Woodworth v. Frey, 46 S.Ct. 347, 
270 U.S. 669, 70 L.Ed. 791—Wilkins 
V.. Moore, D.C.Ohio, 24 F.Supp. 670 
—Gregg V. U. S.. D.C.Pa., 22 F. 
Supp. 802—Boomer v. Glenn, D.C. 
Ky., 21 F.Supp. 766—Mallory v. 
White, D.C.Mass., 8 F.Supp, 989 
—I’reedman v. Sigel, C.C.N.Y., 9 
F.Ca3.No.6,080, 10 Blatchf. 327— 
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U. S. V. Ritchie. D.C.Md., 27 F.Cas. 
No.16,168. 

D.C.—Brown v. Helvering, 97 F.2d 
189, 68 App.D.C. 332—Halsey v. 

Helvering, 75 P.2d 234, 64 App.D, 
C. 103. 

La.—City of New Orleans v. Salmen 
Brick & Lumber Co., 66 So. 237, 
135 La. 828. 

Utah.—Van Cott v. State Tax Com¬ 
mission of Utah, 79 P.2d 6, 95 Utah 
43. 

Sixteenth Amendment to federal 
Constitution had no effect on former 
doctrine of implied immunity-—^Wat¬ 
son V. C. I. R., C.C.A., 81 F.2d 626. 

35. U.S.—Graves v. People of State 
of New York ex rel. O'Keefe, N.Y., 
59 S.Ct 595, 306 U.S. 466, 83 L.Ed. 
927, 120 A.L.R. 1466—In re Ken¬ 
tucky Fuel Gas Corporation, C.C.A. 
Ky., 127 F.2d 657—Morrissey v. C. 
I. R., C.C.A., 103 F.2d 234—Coates 

V. U. S.. D.C.1..Y.. 28 F.Supp. 320. 
Salaries, wages, or compensation of 

state officers and employes as tax¬ 
able income see infra § 129. 

"In this respect we perceive no 
basis for a difference in result 
whether the taxed income be salary 
or some other form of compensation, 
or whether the taxpayer be an em¬ 
ployee or an officer of either a state 
or the national government, or of its 
instrumentalities. In no case is 
there basis for the assumption that 
any such tangible or certain eco¬ 
nomic burden is imposed on the gov¬ 
ernment concerned as would justify 
a court's declaring that the taxpayer 
is clothed with the implied consti¬ 
tutional tax immunity of the gov¬ 
ernment by which he is employed." 
—Graves v. People of State of New 
York ex rel. O'Keefe, N.Y., 59 S.Ct. 
595, 601, 306 U.S. 466, 83 L.Ed. 927, 
120 A.L.R. 1466. 

36. U.S.— Pickett v. U. S., C.C.A.Mo., 
100 F.2d 909—^C. I. R. v. Emerson, 
C.C.A., 98 P.2d 650, certiorari de¬ 
nied Emerson v. C. I. R., 59 S. 
Ct. 145, 305 U.S. 642, 83 L.Ed. 414 
—Ewart V. C. I. R., C.C.A., 98 F. 
2d 649—Saxe v. Shea, C.C.A.N.Y., 
98 F.2d 83—^Harman v. Helvering, 
C.C.A., 90 F.2d 622—Miller v. Mc- 
Caughn, C.C.A.Pa„ 27 F.2d 128— 
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the income of persons employed by tbe state was 
taxable where it was derived from employment not 
deemed to be an essential government function of 
the state.^*^ 

and municipal obligations. Under the doc¬ 
trine of implied immunity a federal tax on the 
obligations of a state or of its political subdivisions 
was held unauthorized;^^ but, in view of the later 
pronouncement of the supreme court^S in respect of 
the tax on salaries of state officers or employees, 
discussed in the preceding paragraph, the contin¬ 
ued exemption of interest on obligations of a state 
or territory or political subdivision thereof as in¬ 
come to the individual taxpayer would seem to 
rest on statute rather than on the lack of the fed¬ 
eral taxing power. 

At any rate, profits derived from a sale of state 
or municipal obligations are not exempt from the 
federal taxing power.^0 a federal tax on inter¬ 
est received by the taxpayer on an award in a city’s 
condemnation proceeding is not within the implied 


constitutional prohibition;'^^ nor is a tax on the 
earnings of a condemnation aw’ard transferred by 
the court to the city chamberlain in trust for the 
remaindermen prohibited.^^ 

Property sold to state. A tax on the manufac¬ 
ture of an article is not in violation of the implied 
constitutional restriction, although the article is 
sold to the state or an agency thereof.How¬ 
ever, a tax on the sale of an article to the state, 
or to one of its agencies, for use in one of its 
governmental fiyictions is prohibited under the doc¬ 
trine of implied immunity.^^ Profits arising from 
a sale of realty to a state or city are not immune 
from federal taxation. 

Property sold or leased by state. Where prop¬ 
erty is sold by a state, the property in the hands 
of the purchaser, or his use or enjoyment of it, 
or the income he derives from it, is not immune 
from federal taxation.^^ Income derived by a 
lessee from property leased from the slate or one 
of its political subdivisions is subject to the federal 
taxing power.^*^ 


.^axe V. Anderson, D.O.IST.T., 19 P. 
Supp. 21. 

37 , u.S.—Helvering- v. Therrell, Fla., 

58 S.Ct. 539. 303 U.S. 218, 82 L.Ed. 
75S—Helvering: v. Powers, 55 S.Ct. 
171 293 U.S. 214, 79 L. Ed. 291 

—-.ase V. C. I. R., C V., 83 P. 
2d 122, certiorari denied 5 7 S.Ct. 
25, 299 U.S. 562, 81 L.Ed. 414— 
Denman v. C. I. B., C.C.A., 73 P.2d 
193. 

acmployees of Port of New York Au¬ 
thority 

U.S.—^Helveringr v. Gerhardt, 58 S.Ct. 
969, 304 U.S. 405, 82 L Ed. 1427, 
rehearing denied 69 S.Ct. 57, 305 

U. S. 669, 83 D.Ed. 434. 

38. U.S.—^Willcuts V. Bunn, Minn., 
51 S.Ct. 125, 282 U.S. 216, 75 L.Ed. 
304, 71 A.L.R, 1260—National Life 
Ins. Co. V. U. S., CtCL, 48 S.Ct 591, 
277 U.S. 508, 72 L.Ed. 968—Greiner 

V. Lewellyn, Fa., 42 S.Ct. 324, 258 
U.S. 384, 66 L.Ed. 676—Pollock v. 
Farmers’ Loan & Trust Co., N.Y., 
15 S.Ct 673, 15 U.S. 429, 39 L.Ed. 
759. 

Statute exempting* interest on ob¬ 
ligations of a state or territory, Int. 
Rev.Acts 1924 and 1926 § 213, is 
merely declaratory of the constitu¬ 
tional limitations.—Norfolk Nat. 
Bank of Commerce and Trusts v. C. 
I. R., C.C.A., 66 F.2d 48. 

39, U.S.—Graves v. People of State 
of New York ex rel. O'Keefe, N.Y., 
69 S.Ct 595, 306 U.S. 466, 120 A. 
L.R. 146-6. 

40. U.S.—^Willcuts V. Brown, Minn., 
51 S.Ct 125, 282 U.S. 216, 76 L.Ed. 
304, 71 A.L.R. 1260—London v. C. 
I. B., C.aA., 59 F,2d 989, motion 
denied 61 P.2d 1033. 


41. U.S.—U. S. Trust Co. of New 
York V. Anderson, C.C.A.N.Y., 65 
F.2d 575, 89 A.L.R. 994, certiorari 
denied 54 S.Ct 120, 290 U.S. 683, 
78 L.Ed. 589. 

42. U.S.—Buckley v. C. I. R., C.C.A., 
66 F.2d 394, certiorari denied 54 
S.Ct 208, 290 U.S. 698, 78 L.Ed. 
600. 

43. Tax on tobacco sold to state 
hospital 

U.S.—Liggett & Myers Tobacco Co. 
V. U. S., CtCL, 57 S.Ct 239, 299 
U.S. 383, 81 L.Ed. 294, rehearing 
denied 57 S.Ct 428, 300 U.S. 686, 
81 L.Ed. 888—Commonwealth of 
Massachusetts v. U. S., CtCL, 57 
S.Ct 239, 299 U.S. 383, 81 L.Ed. 
294, rehearing denied, CtCL & 
Mass., 57 S.Ct 429, 300 U.S. 686, 81 
L.Ed. 888—Liggett & Myers To¬ 
bacco Co., on Behalf of Common¬ 
wealth of Massachusetts v. U. S., 
CtCL. 67 S.Ct 239, 299 U.S. 383, 
81 L.Ed. 294, rehearing denied 57 
S.Ct 429, 300 U.S. 686, 81 L.Ed. 88. 

44. Sales tax on motor cycles for 
use in police service 

U.S.—Indian Motorcycle Co. v. U. 
S., CtCL, 51 S.Ct 601, 283 U.S. 
570, 75 L.Ed. 1277. 

45. U.S.—Baltimore & O. R. Co. v. 
C. I. B., C.C.A., 78 F.2d 460—Ful- 
lilove V. U. S., C.C.A.La., 71 F.2d 
852, certiorari denied 55 S.Ct. 100, 
293 U.S. 686, 79 L.Ed. 681—Fulli- 
love v. U. S., D.C.La., 7 F.Supp. 
468. 

46. U.S.—Group No. 1 Oil Corpora¬ 
tion V. Bass, Tex., 61 S.Ct. 432, 283 

U. S. 279, 75 L.Ed. 1032—Buckley 

V. C. I. R., C.C.A., 66 F.2d 394, cer- 
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tlorari denied 54 S.Ct 208, 290 U.S. 
698, 78 L.Ed. 600. 

47. U.S.—Helvering v. Atlas Life 
Ins. Co., C.C.A., 78 F.2d 166—Met¬ 
ropolitan Bldg. Co. V. U. S., Ct 
CL, 12 F.Supp. 537, certiorari de¬ 
nied 56 S.Ct 589, 297 U.S. 713, 80 
L.Ed. 999—Eckstein v. U. S., CtCL, 
10 F.Supp. 231, certiorari denied 56 
S.Ct 93, 296 U.S. 582, 80 L.Ed. 411. 

Oil and gas leases 

U.S.—^Helvering v. Mountain Produc¬ 
ers Corporation, 58 S Ct. 623, 303 
U.S. 376, 82 L.Ed. 907, overruling 
Burnet v. Coronado Oil <& Gas Co., 
App.D.C., 52 S.Ct 443, 286 U.S. 

393, 76 L.Ed. 815—Holvenng v. 

Bankline Oil Co., 58 S.Ct 616, 303 
U.S. 362, 82 L.Ed. 897—Burnet v. 
A. T. Jergins Trust, 63 S.Ct. 439, 
288 U.S, 508, 77 L.Ed. 925—Group 
No. 1 Oil Corporation v. Bass., 
Tex., 51 S.Ct 432, 283 U.S. 279, 
75 L.Ed. 1032—Sunray Oil Co. v. 
C. I. R., C.C.A., 147 1^.2d 962— 
Spalding v. U. S., C.C.A.CaL, 97 
F.2d 697—Spalding v. U. S., D.C. 
Cal., 17 F.Supp. 957—Big Lake Oil 
Co. V. ITeinor, D.C.Pa., 2 F.Supp. 41, 
affirmed, C.C.A., 67 F.2d 986, cer¬ 
tiorari denied 54 S.Ct 528, 291 U. 
S. 677, 78 L.Ed. 1065, rehearing 
denied 64 S.Ct. 660, 291 U.S. 664, 
78 L.Ed. 1065, 

Sublessee 

U.S.—Hobart Iron Co. v. C. T. R., C.C. 
A., 83 F.2d 25, certiorari denied 57 
S.Ct 26, 299 U.S. 643, 81 L.Ed. 400 
—^Wanless Iron Co. v. C. I. R., C.C. 
A., 75 F.2d 779, certiorari denied 
66 S.Ct 924, 296 U.S. 766. 79 L.Ed. 
1706. 
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§ 6. Territorial Extent of Powers 

The power of congress to levy taxes extends through¬ 
out the United States. 

The Constitution of the United States Article I 
§ 8 clause 1, conferring power on congress to lay 
and collect taxes, is a grant of power without lim¬ 
itation as to place,and the grant is at least co¬ 
extensive with the territory of the United States.^^ 
Congress may tax intangibles, such as securities, 
where the situs of such property is in the United 
States, and this may be done although such prop¬ 
erty is owned by a nonresident citizen of another 
country. On the other hand, the rule that the 
power of a state to tax depends on jurisdiction of 
the subject matter does not apply to federal taxa- 
tion.st Congress may tax property of a citizen 
of the United States domiciled in this country 
which is used during the taxing period outside the 
United States and it may impose a tax on in¬ 
come received by a native citizen of the United 
States who at the time the income was received was 
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permanently resident and domiciled in a foreign 
country, although the income was derived from 
property situated in the foreign country.^^ 

Territories, The power of congress to impose 
taxes in the territories of the United States is de¬ 
rived from the United States Constitution Article 
IV § 3 clause 2 which clothes congress with power 
to make all needful rules and regulations respect¬ 
ing the territory or other property belonging to the 
United States.®^ 

§ 7. Purpose of Taxation 

Taxes are imposed by congress for the purpose of 
providing funds for the payments of the debts of the 
United States and for making provision for the gejneral 
welfare. 

The power conferred on congress by the Con¬ 
stitution of the United States Article I § 8 clause 1 
to lay and collect taxes is for the purpose of pro¬ 
viding funds for payment of the nation^s debts and 
for making provision for the general welfare.^^ 


48. U.S.—Loug-hboroug'h v. Blake, 
D.C., 5 Wheat. 317, 5 L.Ed. 98. 

Power of taxation in District of Co¬ 
lumbia see District of Columbia § 
18. 

49. U.S.—XT. S. V. Bennett, N.T., 34 
S.Ct. 4C3, 232 U.S. 299, 58 L.Ed. 
612—Loughborough v. Blake, D.C., 
6 Wheat. 317, 6 L.Ed. 98. 

Ky.—Commonwealth ex rel. Luckett 
V. Radio Corporation of America, 
184 S.W.2d 250, 299 Ky, 44. 

50. U.S.—^Burnet v. Brooks, 53 S.Ct. 
457, 288 U.S. 378, 77 L.Ed. 844, 86 
A.L.R. 747. 

Situs of intangible property see Con¬ 
flict of Laws § 18 c. 

Chose in. action 

United States has jurisdiction to 
tax when it can lay hold of either 
obligor or obligee of chose in action; 
having jurisdiction over obligor of 
chose in action, it has power to im¬ 
pose conditions on enforcement 
thereof when equitable interest in 
part of it has been transferred, as 
well as when whole legal title has 
been assigned.—C. I. R. v. Nevius, C. 
C.A., 76 F.2d 109, certiorari denied 
Nevius V. C. I. R., 56 S.Ct. 104, 296 
U.S. 591, 80 L.Ed. 419. 

51. U.S.—Cook V. Tait, Md., 44 S.Ct. 
444, 265 U.S. 47, 68 L.Ed. 895~ 
U. S. V. Bennett, N.Y., 34 S.Ct. 433, 
232 U.S. 299, 58 L.Ed. 612. 
However, in some early cases it 

was held that taxation could not ex¬ 
tend beyond the jurisdiction of the 
taxing power, and that the objects of 
taxation must be within the terri¬ 
torial limits of the taxing power.— 
Michigan Cent. R. Co. v. Slack, C.C. 
Mass., 17 P.Cas.lSro.9,627a, 22 Int.Rev. 


Rec. 337, affirmed 100 U.S. 595, 25 L. 
Ed. 647—33 C.J. p 280 note 47. 
Reason for distinction 

The rule that the power of a state 
to impose taxes is limited with re¬ 
spect to tangible personal property, 
to property within its territorial ju¬ 
risdiction, does not apply in the same 
degree to federal legrislation, since 
the underlying principle on which 
such rule is based is that taxes are 
the consideration for protection af¬ 
forded, and the federal government, 
unlike that of a state, has power 
to afford protection to the persons 
and property of its citizens although 
they may be domiciled and the prop¬ 
erty located in a foreign country.— 
U. S. V. Billings, C.C.N.T., 190 P. 359, 
modified on other grounds Billings v. 

U. S., 34 S.Ct. 421, 232 U.S. 261, 
58 L.Ed. 596, and reversed on other 
grounds Pierce v. U. S., 34 S.Ct. 427, 
first case, 232 U.S. 290, 58 L.Ed. 609, 
34 S.Ct. 427, second case, 232 U.S. 
292, 58 L.Ed. 610, U. S. v. Billings, 34 
S.Ct. 428, 232 U.S. 289, 58 L.Ed. 608, 
and modified on other grounds U, S. 

V. Rainey, 34 S.Ct. 429, 232 U.S. 310, 
58 L.Ed. 617. 

52. U.S.—U. S. V. Bennett, N. T., 34 
S.Ct. 433, 232 U.S. 299, 68 L.Ed. 
612. 

53. U.S.—Cook V Tait, Md., 44 S.Ct 
444, 265 U.S. 47. 68 L.Ed. 895. 

54. U.S.—Lawrence v. Warden, C.C. 
A. Cal., 273 P. 405. 

Power of congress over territories 
generally see the C.J.S. title Ter¬ 
ritories § 15, also 62 C.J. p 792 
note 44 et seq. 

55. U.S.—U. S. V. Butler, Mass., 56 
S.Ct 312, 297 U.S. 1, 80 L.Ed. 477,. 
102 A.L.R. 914—Flint v. Stone Tra¬ 
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cy Co., Vt, 31 S.Ct 342, 220 U.S. 
107, 55 L.Ed. 389, Ann.Cas.l912B 
1312—^Chas. C, Steward Mach. Co. 
V. Davis, C.C.A.Ala., 89 F.2d 207, 
affirmed 57 S.Ct 883, 301 U.S. 548, 
81 LEd. 1279, 109 A.L.R. 1293— 
Franklin Process Co. v. Hoosac 
Mills Corporation, D.C.Mass., 8 F. 
Supp. 552, reversed on other 
grounds, C.C.A., Butler v. U. S., 78 
P.2d 1, affirmed 56 S.Ct 312, 297 
U.S. 1, 80 L.Ed. 477, 102 AL.R. 
914. 

I^-C.—Township of Franklin, Somer¬ 
set County, N. J., v. Tugwell, 85 
P.2d 208, 66 App.D.C. 42. 

liimitation of general welfare danse 

(1) “General welfare” clause, 
within constitutional provision em¬ 
powering congress to lay taxes, to 
pay debts, and provide for “general 
welfare,” although constituting a 
limitation on the power to levy tax¬ 
es, is not itself limited to particu¬ 
lar objects mentioned in the several 
other powers specifically granted to 
congress.—U. S. v. Butler, Mass., 56 
S.Ct. 312, 297 U.S. 1, 80 L.Ed. 477, 
102 A.L.R. 914—Kansas Gas & Elec¬ 
tric Co. V. City of Independence, C. 
C.AKan., 79 F.2d 32, 100 A.L.R. 1479, 
rehearing denied 79 F.2d 638—John 
A. Gebelein, Inc. v. Milbourne, D.C. 
Md., 12 P.Supp. 105. 

(2) In taxing for general welfare, 
congress has been held not confined 
within scope of delegated powers, 
but must act merely in furtherance 
of general or national, as distin¬ 
guished from local purposes.—^U, S. 
V. Kay, C.C.A.N.Y., 89 F.2d 19. 

“Debts” included 

The power of congress to levy and 
collect taxes to pay “debts” of the 
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Congress has power to levy a tax for the general 
welfare,but it is without power to levy a tax 
for private purposes.®*^ The line of demarcation 
between public and private purposes has not been 
clearly drawn.^s The tax is for a public purpose 
where the public benefit is direct, although there 
is incidental advantage to individuals or a class.^^ 

Congress is not empowered to tax for those pur¬ 
poses which are within the exclusive province of 
the states.^^ Under the guise of its taxing power 
'Congress may not regulate industry or production 
throughout the United States,®^ although it has 
power to levy a tax with the collateral purpose of 
thereby protecting the industries of the United 
States.^2 The power of taxation may be utilized by 
congress as a sanction for the exercise of another 


power which is granted to congress.®^ Where 
there is a power to tax, which from a reasonable 
construction can be construed to be the intention, 
the imposition of the tax is the determining fea¬ 
ture and cannot be treated as being outside the pow¬ 
er because of its regulatory or destructive effect on 
the thing taxed. 

§ 8. Rate or Amount of Tax 

Congress has the power to fix the rat© or amount of 
the tax Imposed. 

In levying taxes under the authority conferred by 
the federal Constitution, congress has the power 
to fix the rate or amount of the tax.®^ Where the 
power to tax is exercised within constitutional lim- 


United States includes debts "which 
rest on a merely eauitable or honor¬ 
ary obligation and which cannot be 
enforced in an action at law.—U. S. 
V. Realty Co., La., 16 S.Ct. 1120, 163 
U.S. 427, 41 L.Ed. 215. 

Taxing powers are exercised with 
latitude necessary to realize purpos¬ 
es intended.—Fraser v. G. I. R., C.C. 
25 F.2d 653. 

56. U.S.—Prato v. Home Owners’ 
Loan Corporation, D.C.Mass., 24 F. 
Supp. 844—Beeland Wholesale Co. 
V. Davis, D.C.Ala,, 17 F.Supp. 529, 
affirmed, C.C.A., 88 F.2d 447, certio¬ 
rari denied Beeland Wholesale Co. 
V. Davis, 67 S.Ct. 672, 300 U.S. 680, 
81 L.Ed. 884, followed in Alpha 
Portland Cement Co. v. Davis, 88 
P.2d 449, second case, certiorari de¬ 
nied Alpha Portland Cement Go. v. 
Davis, 57 S.Ct. 674, 300 U.S. 681, 
81 L.Ed. 884—Larabee Flour Mills 
Co. V. Nee, D.C.Mo., 12 F.Supp. 395, 
remanded, C.-C.A., 81 F.2d 623. 

Ala.—Beeland Wholesale Co. v. 

Kaufman, 174 So. 516, 234 Ala. 
249. 

57. U.S.—John A, Gebelein, Inc. v. 

Milbourne, D.C.Md., 12 F.Supp. 105 
—Franklin Process Co. v. Hoosac 
Mills Corporation, D.C.Mass., 8 F. 
Supp. 652, reversed on other 

grounds, C.C.A., Butler v. U. S., 78 
F.2d 1, affirmed 56 S.Ct. 312, 297 
U.S. 1, 80 L.Ed. 477, 102 A.L.R. 
914. 

D.C.—U. S. ex rel. Miles Planting & 
Manufacturing Co. v. Carlisle, 5 
App.D.C. 138. 

58. U.S.—John A. Gebelein, Inc. v. 
Milbourne, D.C.Md., 12 F.Supp. 105. 

59. U.S.—John A. Gebelein, Inc., v. 
Milbourne, supra—Franklin Proc¬ 
ess Co. V. Hoosac Mills Corpora¬ 
tion, D.C.Mass., 8 F.Supp. 652, re¬ 
versed on other grounds, C.C.A., 
Butler V. U. S., 78 F.2d 1, affirmed 
66 S.Ct. 312, 297 U.S. 1, 80 L.Ed. 
477, 102 A.L.R. 914. 

SO. U.S.—U. S. Y, Butler. Mass.. 66 


S.Ct. 312. 297 U.S. 1, 80 L.Ed. 477, 
102 A.L.R. 914—Bailey v. Drexel 
Furniture Co., N.C., 42 S.Ct. 449, 
259 U.S. 20, 66 L.Ed. 817, 21 A.L.R. 
1432—U. S. V. David Buttrick Co., 
D.C.Mass,, 15 F.Supp. 655. 

General welfare of some or even 
of all of the states in matters re¬ 
served to the states, when taken to¬ 
gether, cannot be held to constitute 
the general welfare of the United 
States within U.S.Const. art 1 § S. 
—Davis V. Boston & M. R. Co., C.C. 
A.Mass., 89 F.2d 368. 

State taxing act may not be en¬ 
acted by congress.—Thompson v. 
State of Louisiana, C.C.A.Mo., 98 F. 
2d 108. 

61. U.S.-—U. S. V. Butler, Mass., 56 
S.Ct. 312, 297 U.S. 1, 80 L.Ed. 477, 
102 A.L.R, 914—^Hill y. Wallace, 

111., 42 S.Ct. 453, 259 U.S. 44, 66 
L.Ed. 822. 

62. U.S.—Cincinnati Soap Co. v. U. 

5., Neb., 57 S.Ct. 764, 301 U.S. 308, 
81 L.Ed. 1122—Hampton, Jr. & Co. 
V. U. S., 14 Ct.Cust.App. 350, af¬ 
firmed J. W. Hampton, Jr. & Co. v. 

U. S., 48 S.Ct. 348, 276 U.S. 394, 
72 L.Ed. 624. 

63. U.S.—Sunshine Anthracite Coal 
Co, V. Adkins. Ark., 60 S.Ct. 907, 
310 U.S. 381, 84 L.Ed. 1263—U. S. 

V. Butler, Mass., 66 S.Ct. 312, 297 
U.S. 1. 80 L.Ed. 477, 102 A.L.R. 
914. 

64. U.S.—McCray v. U. S., Ohio, 24 
S.Ct. 769, 195 U.S. 27, 49 L.Ed. 78, 

I Ann.Cas. 661—^Amtorg Trading 
Corporation v. U. S., D.CN.Y., 23 
F.Supp. 715, reversed on other 
grounds, CC.A., 103 F.2d 339— 
Los Angeles Soap Co. v. Bogan, D. 
C.Oal., 14 F.Supp. 112—^Larabee 
Flour Mills Co. v. Nee, D.C.Mo., 12 
F.Supp. 395, remanded, C.C.A., 81 
F.2d 623—U. S. v. Adams, D.C.Fla., 

II F.Supp. 216—Hampton, Jr., & 
' Co. V. U. S., 14 Ct.Cust.App. 360, 

affirmed J. W. Hampton, Jr., & Co. 
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V. U. S., 48 S.Ct. 348, 276 U.S. 394, 
72 L.Ed. 6IJ4. 

D.C.—^Neild v. District of Columbia, 
110 F.2d 246, 71 App.D.C. 306. 

33 C.J. p 279 note 40. 

Congress may penalize and dis¬ 
courage by taxing, and fact that a 
tax so operates is no objection to it 
as a tax.—Constantine v. U. S., C.C. 
A.Ala., 75 F.2d 928, affirmed 66 S. 
Ct. 223, 296 U.S. 287, 80 L.Ed. 233, 
followed in U. S. v. Kesterson, 66 
S.Ct. 229, 296 U.S. 299. 80 L.Ed. 241. 

National Pirearms Act imposing 
annual licecnse tax on dealers in fire¬ 
arms, which contains no regulation 
other than reguirement that every 
dealer register with collector of in¬ 
ternal revenue, and which does not 
describe or treat subject of tax as 
criminal is within taxing power of 
congress, as against contention that 
levy is not a true tax but a penalty. 
—Sonzinsky v. U. S., Ill., 57 S.Ct. 
554, 300 U.S. 506, 81 L.Ed. 772. 

65. U.S.—U. S. V. U. S. Industrial 

Alcohol Co., C.C.A.Md., 103 F.2d 
97—Larabee Flour Mills Co. v. Nee, 
D.C.Mo., 12 F.Supp. 395, remanded, 
C.C.A., 81 F.2d 623. 

Congress may adopt any reasona¬ 
ble plan of measuring tax.—Iron 
Mountain Oil Co. v. Alexander, C.C.A. 
Okl., 37 F.2d 231, certiorari denied 
60 S.Ct. 466, 2-81 U.S. 768, 74 L.Ed. 
1176. 

As long as It does not upset ar¬ 
rangements made in reliance on ex¬ 
isting immunity congress may meas¬ 
ure excise tax as it will.—Porter v. 
a I. R., aC.A.. 60 F.2d 673, affirm¬ 
ed 63 S.Ct 461, 288 U.S. 436, 77 L. 
Ed. 880. 

Graduated excise tax Is permissi¬ 
ble, if it affects profiteering methods. 
—^Alexander Theatre Ticket Office v. 
U. S., C.C.A.N.Y., 23 F.2d 44, fol¬ 
lowed in McKenna v. Anderson, 31 F. 
2d 1016, certiorari denied 49 S.Ct 
482, 279 U.a 869. 73 L.Ed. 1006, 
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itations, the tax is enforceable although the rate is 
too high or the amount thereof is exceedingly on¬ 
erous or ruinous.^^ The same article if used for 
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one purpose may be taxed at one rate and if used 
for another purpose may be taxed at a different 
and higher rate.^*^ 


B. VALIDITY OF STATUTES 


§ 9. In General 

A federal revenue statute must be reasonably adapted 
to the collection of taxes and must have a direct and 
necessary relation to the tax; but a taxing statute which 
is intended to and will produce substantial revenue is 
not invalidated by the lawmakers' motive to effect 
ulterior ends. 

A federal revenue statute must be reasonably 
adapted to the collection of taxes and must have 
a direct and necessary relation to the tax in its 
general scope, but a taxing statute which is in¬ 
tended to and will produce substantial revenue is 
not invalidated by the lawmaker’s motive to effect 
ulterior ends which, considered apart, are beyond 
the lawmaker’s constitutional power to realize by 
direct legislation.^^ The fact that a purported rev¬ 
enue measure is not an exercise of the federal tax- 
ing power, but a regulatory measure, will not in¬ 
validate the act if it is an expedient regulation by 
congress of a subject within one of its granted pow¬ 
ers and the end to be attained is one falling within 
that powerJ® 

Generally stated, the question of the validity of 
a statute imposing a tax depends on its true con¬ 
struction.'^^ The statutes imposing taxes are esti¬ 
mated by practical results rather than by legal fic¬ 


tions,and the everyday operation and incidents 
of taxation, rather than scientific or economic ar¬ 
guments, are the tests to be applied when passing 
on validity.There is a strong presumption in 
favor of the validity of a revenue act of con- 
gress.’^^ A tax is not invalid merely because it 
is burdensome or oppressive, or tends to restrict or 
suppress the thing taxed.Where a tax is levied 
to raise revenue, or on its face purports to be an 
exercise of the taxing power, it is valid although 
the conduct of the taxed business is in violation 
of law.*^® A tax statute may not be declared in¬ 
valid merely because it provides that the value on 
which the tax is based shall be left to the state¬ 
ment of the taxpayer.'^'^ 

If a tax is good as a tax and the specified pur¬ 
pose to which the proceeds are to be devoted is 
one which would sustain a subsequent and sepa¬ 
rate appropriation out of the general funds of the 
federal treasury, a single act of legislation may 
validly include both within its provisions.'^S 

When the constitutionality of a federal revenue 
law has been determined by the supreme court in¬ 
dividual convictions of judges of other courts must 
yield,whatever their opinions might have been 
if the question were res integra.^^ 


66. U.S.—John A. Gebelein, Inc., v. 
Milbourne, D.C.Md., 12 P.Supp. 
105. 

33 C.J. p 279 note 35. 

67. U.S.—U. S. V. U. S. Industrial 
Alcohol Co., C.C.A.Md., 103 F.2d 
97. 

68. U.S.—U. S. r. Adams, D.C.Pla., 
11 F.Supp. 216. 

Exaction for benefit of one group 
An exaction, by congress, of money 
from one group for benefit of another 
is not constitutional except as an in¬ 
tegral part of regulation of a matter 
in which both groups are interested 
and in respect of which there is vest¬ 
ed in congress a power of legislative 
regulation.—U. S. v. Butler, Mass., 
66 S.Ct. 312, 297 U.S. 1, 80 L.Ed. 477, 
102 A.L..K. 914. 

Taxation statutes must clearly and 
concisely state what property is tax¬ 
able.—U. S. V. Carroll Chain Co., 3D.C. 
Ohio, 8 F.2d 529. 

69. U.S.—-Union Packing Co. v. Bo¬ 
gan, D.C.Cal., 17 F.Supp. 934— 
Kingan & Co. v. Smith, D.C.Ind., 
17 F.Supp. 217—^F. G. Vogt & Sons 


V. Kothensies, D.C.Pa., 11 P.Supp. 
225. 

33 C.J. p 279 note 39. 

Effect of legislative motive as to 
constitutionality of statutes gener¬ 
ally see Constitutional Law § 71. 

70. U.S.—U. S. V. Butler, Mass., 56 
S.Ct. 312, 297 U.S. 1, 80 L.Ed. 477, 
102 A.L.R. 914. 

Statute regulating location of dis¬ 
tillery 

U.S.—Mason v. Rollins, C.C.Ill., 16 
F.Cas.No.9,252, 2 Biss. 99. 

71. U.S.—Barnes v. Philadelphia & 
R. R. Co., Pa., 17 Wall. 294, 21 
L.Ed. 544. 

72. U.S.—City Bank Farmers' Trust 
Co. V. U. S., D.C.IsT.Y., 5 F.Supp. 
871, affirmed, C.C.A., 74 F.2d 692. 

73. U.S.—Nicol V. Ames, Ill., 19 S. 
Ct. 622, 173 U.S. 509, 43 L.Ed. 786 
—Reed v. Howbert, D.C.C 0 I 0 ., 8 F. 
2d 641. 

74. U.S.—-Nicol V. Ames, Ill., 19 S. 
Ct. 522, 17,3 U.S. 509, 43 L.Ed. 786. 

75. U.S.—^U. S. V. U. S. Industrial 
Alcohol Co., C.C.A.Md.. 103 F.2d 97 
— IF. Couthoui, Inc. v. U. S., CLCl., 

141 


54 P.2d 158, certiorari denied 52 S. 
Ct. 396, 285 U.S. 548, 76 L.Ed. 939 
—Clapp V. Heiner, C.G.A-Pa., 51 
F.2d 224. 

Restriction of business 

Fact that tax restricts business 
within certain lines, or even puts 
certain persons out of business, is 
not alone sufficient to make taxing 
statute unconstitutional.—P. Oou- 
thoui, Inc., V. U. S., CtCl., 54 P.2d 
158, certiorari denied 52 S.Ct. 396, 
285 U.S. 548, 76 L.Ed. 939. 

76. U.S.—U. S. V. U. S. Industrial 
Alcohol Co., C.C.A.Md., 103 F.2d 
97. 

77. U.S.—^American Viscose Corpo¬ 
ration V. Rothensies, C.C.A.Pa,, 121 
P.2d 186—Allied Agents v. U. S., 
CtCL, 26 F.Supp. 98, certiorari de¬ 
nied 60 S.Ct. 72, 308 U.S. 661, 84 L. 
Ed. 471. 

78. U.S.—Cincinnati Soap Co. v. U. 
S., Neb., 57 S.Ct. 764, 301 U.S. 308, 
81 L.Ed. 1122. 

79. U.S.—High V. Coyne, C.C.Ill., 93 
F. 450, affirmed 20 S.Ct. 747, 178 
U.S. Ill, 44 L.Bd. 997. 

80. U.S.—Dougherty r. U. S., Pa., 
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The power of congress to tax and regulate in 
general, and the limitations on its taxing powers 
generally are considered supra §§ 2-4. The valid¬ 
ity of retroactive taxation statutes is considered in 
Constitutional Law § 419, and the validity of taxa¬ 
tion statutes under the due process clause of the 
federal Constitution is considered in Constitutional 
Law § 656. 

§ 10. Double Taxation 

Double taxation la not open to legal objection where 
it is plainly intended or where it naturally and unavoid¬ 
ably results from the law. 

By reason of the power of congress to subject the 
thing taxed to double taxation, as considered supra 
§ 2, double taxation is not open to legal objection 
where it is plainly intended or where it naturally 
and unavoidably results from the law.^i Thus an 


ordinary property tax may be repeated when the 
exigencies of the government may demand, and 
there is no reason why an excise may not also be 
repeated under like exigencies.Double taxation 
is to be avoided, however, unless expressly required 
by the tax act.^^ 

§ 11. Equality and Uniformity of Taxes 

A federal taxing statute need not operate with per¬ 
fect equality on all taxpayers. The constitutional re¬ 
quirement of uniformity in respect of duties, imposts, and 
excises relates only to territorial or geographic, and not 
intrinsic, uniformity. 

A federal taxing statute need not operate with 
perfect equality on all taxpayers according to the 
peculiar and fortuitous circumstances of each one.^^ 
Under the Constitution of the United States Arti¬ 
cle I § 8 clause 1 all duties, imposts, and excises 
must be uniform throughout the United States,'^^ 


108 F. 56, 47 C.C.A. 195, certiorari 
denied 21 S.Ct. 926, 181 U.S. 622, 
45 L.Ed. 1033. 

81. U.S.—Remco S. S. Co. v. C. I- 
R., C.C.A,, 82 F.2d 988, certiorari 
denied 57 S.Ct. 17, 299 U.S. 555, 
81 Lr.Ed. 409—King v. U. S., C.C.A. 
Md., 79 F.2d 453~-Aluminum Co. of 
America v. U. S., C.C.APa., 67 F. 
2d 172, certiorari denied 54 S.Ct. 
441, 291 U.S. 666, 78 L.Ed. 1057— 
Packard Motor Car Co. v. U. S., 
CtCL, 39 F.2d 991, certiorari denied 
51 S.Ct. 27, 282 U.S. 848, 75 L.Ed. 
752. 

N.C.—U. S. V. Whitmell, 7 N.C. 137. 
33 C.J. p 281 note 76. 

£• state tax 

(1») Pact that an interest would 
be subject to estate tax on taxpay¬ 
er's death did not preclude such in¬ 
terest from being subjected to gift 
tax.—C. I. R. V. Procter, C.C.A., 142 
P.2d 824, 154 A.L.R. 1215, certiorari 
denied Procter v. C. I. R., 65 S.Ct. 
90, 323 U.S. 756, 89 L.Ed. 606. 

(2) Fact that estate was subject 
to double tax, because’ estate tax 
base included value of foreign per¬ 
sonal property on which death du¬ 
ties had been paid, did not invali¬ 
date tax.—Guaranty Trust Co. of 
New York v. C. I. R., C.C.A., 79 F. 
2d 245. 

Stockholders^ gains 

Clearly expressed intention of con¬ 
gress to tax stockholders' gains from 
distribution of assets of corporation 
in liquidation must be sustained, 
notwithstanding double taxation.— 
Hellmich v. Heilman, Mo., 48 S.Ct. 
244, 276 U.S. 233, 72 L.Ed. 644, 66 A. 
L.R. 379. 

Business regulated Tby police power 
of state 

A tax laid by congress on a busi¬ 
ness is not invalid because the same 
business is regulated by the police 
power of the state.—U. S. v. Dore- 


jmus, Tex., 39 S.Ct. 214, 249 U.S. 86, 
63 L.Ed. 493—License Tax Cases. 
Mass., N.J., N.Y., 5 Wall. 462, 18 
L.Ed. 497, followed in 5 Wall. 580, 18 
L.Ed. 610. 

82. U.S.—Patton V. Brady, Va., 22 
S.Ct. 493, 184 U.S. 608, 46 L.Ed. 
713. 

83. U.S.—C. I. R. V. Whitehouse, C. 

C. A., 38 F.2d 162, certiorari grant¬ 
ed Burnet v. Whitehouse, 51 S.Ct. 
22, 282 U.S. 818, 75 L.Ed. 731, af¬ 
firmed 51 S.Ct. 374, 283 U.S. 148, 
75 L.Ed. 916, 73 A.L.R. 1534. 

D.C.—^National Bank of South Caro¬ 
lina V. Lucas, 36 F.2d 1013, 59 App. 

D. C. 157. 

33 C.X p 282 note 78. 

Statute held not to result in double 
taxation 

U.S.—Waud V. U. S., Ct.CL, 48 P.2d 
444—^Newman, Saunders & Co. v. 
U. S., CtCl., 36 P.2d 1009, certio¬ 
rari denied 50 S.Ct. 460, 281 U.S. 
760, 74 L.Ed. 1169—Porto Rico Coal 
Co. V. Edwards, D.C.N.Y., 275 P. 
104, error dismissed 43 S.Ct. 358, 
261 U.S. 625, 67 L.Ed. 833, 

Mich.—In re Fish’s Estate, 189 N.W. 
177, 219 Mich. 369. 

84. U.S.—La Belle Iron Works v. 
U. S., CtCl., 41 S.Ct 528, 256 US. 
377, 65 L.Ed. 998—Douglas v. C. I. 

R. , C.C.A., 134 F.2d 762, affirmed 
64 S.Ct 988, 322 U.S. 275, 88 L Ed. 
1271—George W. Helme Co. v. U. 

S. , CtCl., 23 F.Supp. 787, certio¬ 
rari denied 59 S.Ct 145, 305 U.S. 
645, 83 L.Ed. 417, rehearing denied 
69 S.Ct 247, 305 U.S. 674, 88 L. 
Ed. 437—Gottlieb v. White, D.C. 
Mass., 1 F.Supp. 905, affirmed, C. 
C.A., 69 P.2d 792, certiorari de¬ 
nied 64 S.Ct 867, 292 U.S. 667, 78 
L.Ed. 1505. 

■Validity as affected by revenue un¬ 
der existing classifications 
Pact that revenue would be largely 
increased by abolishing classiflea- 

142 


tions making other classifications 
does not render classification made 
invalid.—P. Couthoui, Inc., v. U. S., 
Ct.CL, 54 P.2d 158, certiorari denied 
52 S.Ct 896, 285 U.S. 548, 76 L.Ed. 
939. 

Classification of bituminous coal 
producers 

The statutory classification of bi¬ 
tuminous coal producers into code 
and noncode classes, and applica¬ 
tion of heavy tax to noncode classes, 
did not render the statute invalid.— 
Sunshine Anthracite Coal Co. v. Ad¬ 
kins, Ark., 60 S.Ct 907, 310 U.S. 381, 
84 L.Ed. 1263—R. C. Tway Coal Co. 
V. Glenn, D.C.Ky., 12 F.Supp. 570. 
Capital stock and excess profits tax¬ 
es 

The capital stock tax statutes 
passed in conjunction with excess 
profit statutes, permitting taxpayer 
to declare value of capital stock as 
basis for lax for first taxable year 
are not unconstitutional on ground 
that they are lacking in classifica¬ 
tion.—U. S. Steel Products Co. v. 

U. S., D.O.N.J., 36 F.Supp. 3G8—Mid¬ 
vale Paper Board Co. v. U. S., D.C. 
N.Y., 31 F.Supp. 851. 

85. U.S.—Pollock V. Farmers’ Loan 
& Trust Co., N.Y., 15 S.Ct. 673, 
157 U.S. 429. 30 L.Ed. 750—Scho- 
ley V. Rew, N.Y., 23 Wall. 331, 23 
L.Ed. 09—Rompel v. U. S., D.C. 
Tex., 69 F.Supp. 483. 

33 C.J. p 280 notes 54, 56. 

Taxation of product identical with 
iintaxed products 

Assessment of oleomargarine tax 
on product identical with products 
of other manufacturers not taxed is 
unconstitutional for lack of uniform¬ 
ity.—Miller v. Standard Nut Mar¬ 
garine Co. of Florida, Fla., 52 S.Ct. 
260, 284 U.S. 498, 76 I^.Ed. 422—Hos(^ 

V. Standard Nut Margarine Co. of 
Florida, Ga., 52 S.Ct. 260, 284 U.S. 
498. 76 L.Ed. 422. 
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but the requirement relates only to territorial or 
g:eographic, and not intrinsic, unifoi'mity.^® The 
article does not require perfect uniformity in all 
its aspects,but only requires the tax to operate 
with the same force and effect in every place where 
the subject of it is found,and variations in the 
application of a statute due to differences in state 
or local laws do not render the statute invalid as 
infringing the constitutional requirement of geo¬ 
graphic uniformity.^^ A law which lays a uniform 


§ 11 

tax is not open to the objection that it is not 
uniform throughout the United States because its 
execution is forcibly delayed in certain sections.^® 

The constitutionality of internal revenue statutes 
under the due process clause of the federal Con¬ 
stitution is specifically considered in Constitutional 
Law § 656; the power of congress as limited by 
uniformity provisions of the federal Constitution is 
considered supra § 4. 


H6. U.S.—Fernandez v. Wierner, La., , 
66 S.Ct. ITS, rehearing- denied 66 S. j 
Ct. 5'25—Poe V. Seaborn, Wash., 51 j 
S.Ct. 58, 282 U.S. 101, 7'5 L.Ed. 2'3'9 ; 
—Bromley v. McCaughn, Pa., 50 S. 
Ct. 46, 280 U.S. 124. 74 L.Ed. 226— 
Douglas V. C. I. R., C.C.A., 134 P. 
2d 762, affirmed 64 S.Ct 98S, 322 U, 
S. '275, 8-8 L.Ed. 1271—B. F. Sturte- 
vant Co. V. C. I. R., C.C.A., 75 P.2d 
316—Standard Oil Co. v. McLaugh¬ 
lin, C.C.A., 67 F.2d 111, certiorari 
denied 54 S.Ct. 640, 292 U.S. 631, 
78 L.Ed. 1485, rehearing denied 54 
S.Ct 713, 292 U.S. '605, 78 L.Ed. 
1457—Munn v. Bowers, C.C.A.N.T., 
47 P.2d 204, certiorari denied 51 S. 
Ct 493, 2'S3 U.S. 845, 75 L.Ed. 1454 
—Daniel Reeves, Inc., v. Anderson, 
C.C.A.N.Y., 43 F.2d 679, affirmed 
Graham v. Goodcell, 51 S.Ct 186, 
■282 U.S. 409, 75 L.Ed. 415, and fol¬ 
lowed in Jennings v. Anderson, 43 
P.2d .683, affirmed Graham v. Good¬ 
cell, 51 S.Ct 186, 282 U.S. 409, 75 
L.Ed. 415—Blodgett v. Holden, D. 

C. Mich., 11 P 2d liSO, reversed on 
other grounds, C C.A., 27 P2d 1016 
—Rompel V. U. S., D.C.Tex., 59 'P. 
Supp. 483, reversed on other 
grounds U. S. v. Rompel, 66 S Ct. 
191, rehearing denied 66 S.Ct 52— 
Davis V. Boston & Maine R. R., 

D. 'C.Mass., 17 P.Supp. 97, reversed 
on other grounds, C.C.A., 89 P.2d 
368—U. S. V. Kesterson, D.C.Okl., 
8 P.Supp. 680, reversed on other 
grounds, C.C.A., Kesterson v. U. 
S., 76 P.2d. 913, affirmed 56 S.Ct 
229, 296 U.S. 299, 80 L.Ed. 241— 
Franklin Process Co. v. Hoosac 
Mills Corporation, D.C.Mass., 8 F. 
Supp. 552, reversed on other 
grounds Butler v. U. S., C.C.A., 78 
P2d 1, affirmed 56 S.Ct 312, 297 
U.S. 1, 80 L.Ed. 477, 102 A.L.R 
914—Gottlieb v. White, D.C.Mass., 
1 P.Supp. 905, affirmed, C.C.A,, 69 
P.2d 792, certiorari denied 54 S.Ct. 
867, 292 U.S. 657. 78 L.Ed. 1505. 

33 C.J. p 280 note 57. 

Capital stock and excess profits 
taxes held valid.—^Helvering v. Ler- 
ner Stores Corporation, Md., 62 S. 
Ct 341, 314 U.S. 463, 86 L.Ed. 343— 
U. S. Steel Products Co. v. U. S., 
D.C.N.J., 36 P.Supp. 368. 

Processing tax 

(1) Act of congress authorizing 


secretary of agriculture to levy proc¬ 
essing tax on basic agricultural com¬ 
modities for purpose of raising fund 
to pay rental or benefit payments to 
producers under agreement to reduce 
production or acreage was held not 
unconstitutional on ground of lack of 
uniformity of taxation, where each 
commodity was uniformly treated in 
all producing states.—La Croix v. U. 
S., D.C.Tenn., 11 P.Supp. 817, appeal 
dismissed, C.C.A., 85 F.2d 569. 

(2) Validity of processing taxes j 
generally is considered infra § 29. 

Tax on sales at exchanges or hoards 
of trade 

(1) An internal revenue act taxing 
sales at exchanges, boards of trade, 
etc., has been held not objectionable 
for nonuniformity, in that it is not 
levied on all who make sales of the 
same commodities, whether at ex¬ 
changes or not; for since such 
places affiord special facilities, not 
afforded to others, they furnish a 
legitimate ground for classification 
for the imposition of taxation, and 
the tax, being equally imposed on 
all availing themselves of such facil¬ 
ities, possesses the uniformity re¬ 
quired by the constitution.—^Nicol v. 
Ames, Ill., 19 S.iCt. 522, 173 U.S. 509, 
43 L.Ed. 786. 

(2) The tax has also been held 
not objectionable on that ground in 
that it only taxes the sellers, and 
not the buyers, and those who sell 
products or merchandise, and not 
those who sell bonds, stock, etc., 
since it is not necessary to the uni¬ 
formity of an excise tax imposed 
on privileges that every exercise 
thereof should be taxed.—^Nicol v. 
Ames, supra. 

Tax on railroads indebted hy bond 
held uniform 

U.S.—Michigan Cent. R. Co. v. Slack, 
C.C.Mass., 17 P.Cas.No.9,527a, 22 

Int.Rev.Rec. 337, affirmed 100 U.S. 
595, 25 L.Ed. 647. 

87. U.S.—Gottlieb v. White, D.€. 
Mass., 1 P.Supp. 905, affirmed, C. 
C.A., 69 P.2d 792, certiorari de¬ 
nied 54 S.Ct. 867, 292 U.S. 657, 78 
L.Ed. 1505—Coopersville Co-op. 
Creamery Co. v. Lemon, Mich., 163 
P. 145, 89 C.C.A. 596. 

33 C.J. p 280 notes 60, 61. 
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Recovery of tax paid; limitations 
U.S.—^Daniel Reeves, Inc. v. Ander¬ 
son, C.C.A.N'.Y., 43 F.2d 679, af¬ 
firmed Graham v. Goodcell, 51 S-Ct. 
186, 282 U.S. 409, 75 L.Ed. 415, 
and followed in Jennings v. An¬ 
derson, 43 P.2d 683, affirmed Gra¬ 
ham V. Goodcell, 51 S.Ct. 186, 282 
U.S. 409, 75 L.Ed. 415. 

88. U.S.—Fernandez v. Wiener, La., 
'66 'S.Ct. 178, rehearing denied 66 iS. 
Ct. 5'25—Edye v. Robertson, N.Y., 
5 S.Ct. 247, 112 U.B. 580, '28 L.Ed. 
798. 

Difference in quantity of objects 
taxed 

For the tax to be valid it is not 
necessary that the objects taxed 
shall exist in equal quantity in the 
several states.—Knowlton v. Moore, 
N.Y., 20 S.Ct. 747, 178 U.S. 41, 44 
L.Ed. 969. 

89. U.S.—Fernandez v. Wierner, La., 
66 S.Ct. 178, rehearing denied 66 S. 
Ct. 525—Phillips V. C. I. R., 51 S. 
Ct. 60'S, 28'3 U.S. 589, 75 L.Ed. 1289 
—Poe V. Seaborn, Wash., 51 'S.Ct. 
58, 282 U.S. 101, 75 L.Ed. '239— 
Gottlieb V. White, C.C.A.Mass., '69 
P.2d 792, certiorari denied '54 S.Ct. 
1867, '2‘n U.S. 657, 78 L.Ed. 1605. 

Community interests 

Uniformity as respects federal in¬ 
come taxation of community inter¬ 
ests is not required.—C. I. R. v. Wil¬ 
son, C.C.A.Tex., 76 P.2d 766. 
Transportation of oil by pip© lia© 
Provisions of revenue act impos¬ 
ing tax on transportation of oil by 
pipe line, although basis on which 
tax is computed may vary because 
of circumstances bearing on‘reason¬ 
ableness of charge for transporta¬ 
tion in different localities, were held 
not unconstitutional under uniform¬ 
ity clause.—Standard Oil Co. v. Mc¬ 
Laughlin, C.C.A.Cal.. 67 P.2d 111, 
certiorari denied 54 S.Ct. 640, 292 U. 
S. 631, 78 L.Ed. 1485, rehearing de¬ 
nied 64 S.Ct 713, 292 U.S. 605, 78 
L.Ed. 1457. 

Tax on liquor dealers 
U.S.—^Brabham v. Cooper, D.C.S.C., 
9 P.Supp. 904. 

90. U.S.—U. S. V. Riley, C.C.N.Y., 27 
P.Cas.No.16,164, 5 Blatchf. 204. 
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. - Estates, Legacies, Inheritances, 

and Transfers 

The constitutional requirement of uniformity for an 
excise tax extends to estate taxes, but an estate tax 
statute is not invalid for lack of uniformity because 
state laws which govern the ultimate impact of the 
statute vary in the different states. 

The requirement of uniformity for an excise tax 
imposed by the Constitution of the United States 
Article I § 8 clause 1 extends to estate taxes.^i 
A federal inheritance or estate tax statute is not 
invalid for lack of uniformity although state laws 
which govern the ultimate impact of the statute 
vary in the different states,^2 and under this rule a 
statute which includes in the gross estate of the de¬ 
cedent subject to the estate tax the entire value 
of the community property is not unconstitutional 
for lack of uniformity,93 even though interests in 
tenancies in common and limited partnerships sim¬ 
ilar to community property interests are not also in- 

cluded.94 

The fact that an estate tax statute causes ine¬ 
qualities in the amounts received by different bene¬ 
ficiaries does not render the statute invalid.95 A 


statute under which the tax rate on legacies or dis¬ 
tributive shares progressively increases with the 
amount of the legacy or distributive share is not 
invalid on the ground that it is repugnant to fun¬ 
damental principles of equality and justice.96 

§ 13. Income Taxes 

Statutes imposing taxes on incomes are valid under 
the Sixteenth Amendment to the federal Constitution. 

The validity of the first federal income tax act 
under the Sixteenth Amendment to the federal Con¬ 
stitution was sustained as within the terms of that 
amendment and as against a multitude of objec¬ 
tions urged against it97 An income tax may be up¬ 
held whether it is a direct or an indirect tax.9 3 
The fact that a statute provides for a progressive 
or graduated income tax,99 that it imposes an in¬ 
creased or additional tax to that imposed under the 
general income tax law,i or that it inflicts undue 
hardship on a taxpayer^ does not render the statute 
invalid. A statute may validly prescribe reasonable 
rules for the determination of income or for the 
computation of income taxes,9 and it may validly 


91. tJ S.—Romp el v. U. S., D.C.Tex., 
59 F.Supp. 483, reversed on other 
grounds U. S. v. Rompel, 66 S.Ct. 
191, rehearing denied 66 S.Ct. 526. 

92. tr.S.—Riggs V. Del Drago, N.T., 
63 S Ct. 109. 317 U.S. 95, 87 D.Ed. 
106, 142 A.L.R. 1131~Knowlton v. 
Moore, N.Y., 20 S.Ct. 747, 178 U. 
S. 41, 44 L.Ed. 969. 

Realty subject to administration ex¬ 
penses 

TJ.S.—Continental Illinois Bank & 
Trust Co. V. U. S., C.C.A.I11.. 65 F. 
2d 506, certiorari denied 54 S.Ct. 
77, 290 U.S. 663. 78 L.Ed. 573. 
ISTorthern Trust Oo. v. U. S., 54 S. 
Ct. 78, 290 U.S. 663, 78 L.Ed. 573, 
and Dean v. U. S.. 54 S.Ct. 78, 290 
U.S. 663, 78 L.Ed. 574. 

Taxation of realty owned in fee 
Federal inheritance tax statute 
was held not unconstitutional for 
lack of uniformity, although its 
practical result was that devolution 
of real estate owned in fee by dece¬ 
dent in all the states was taxed 
only in some thirty-six states.—Gott¬ 
lieb V. White, C.C.A.Mass., 69 F.2d 
792, certiorari denied 54 S.Ct. 867, 
292 U.S. 657, 78 L.Ed, 1505. 

Oi'edit for state tax 
U.S.—State of Florida v. Mellon, Pla., 
47 S.Ct. 265, 273 U.S. 12, 71 L.Ed. 
611—Rouse V. U. S., 65 OtCl. 749, 
certiorari denied 49 S.Ct, 32, 278 U. 
S. 638, 73 L.Ed. 664. 

93. U.S.—^U. S. V. Rompel, Tex., 66 
S.Ct. 191, rehearing denied 66 S.Ct. 
526—Fernandez v. Wiener, La., 66 
S.Ct. 178, rehearing denied 66 S.Ct. 
1625. 


94. XJ.(S.—Fernandez v. Wiener, su¬ 
pra. 

95. U.S.—^New Tork Trust Co. v. 
Eisner, K.Y.. 41 S Ct 506. 256 U. 
S. 345, 65 L.Ed. 963, 16 A.L.R. 660 
—City Bank Farmers' Trust Co. v. 
Bowers, C.C.A.ISr.Y., 68 F.2d 909, 
certiorari denied 54 S.Ct. 778, 292 

U. S. 644. 78 L.Ed. 1495. 

96. U.S.—^Knowlton v. Moore, K.Y., 
20 S.Ct 747, 178 U.S. 41, 44 L.Ed. 
969. 

97. U.S.—^Brushaber v. Union Pac. 

R. Co., K.Y., 36 S.Ct 236, 240 U. 

S. 1, 60 L.Ed. 493, L.R.A.1917D 
414, Ann.Cas.l917B 713. 

33 C.J. p 295 notes 47, 48. 

Income taxes prior to Sixteenth 
Amendment 

(1) The constitutionality of the 
system of taxing incomes, earnings, 
and profits which was adopted dur¬ 
ing the Civil War period was sus¬ 
tained.—Springer v. U. S., Ill., 102 

U. S. 686, 26 L.Bd. 253. 

(2) The income tax act of 1894 
was held unconstitutional.—Pollock 

V. Farmers’ Loan & Trust Co., Isr.Y., 
15 S.Ct 912, 158 U.S. 601, 39 L.Ed. 
1108—Pollock V. Farmers' Loan & 
Trust Co., N.Y., 15 S.Ct 673, 157 U. 
S. 429, 39 L.Ed. 759. 

98. U.S.—Manufacturers Trust Co. 

V. U. S., CtCL, 32 F.Supp. 289, cer¬ 
tiorari denied 61 S.Ct 710, 312 U.S. 
691, 85 L.Ed. 1127. 

99. U.S.—Tyee Realty Co. v. Ander¬ 
son, N.Y., 36 S.Ct 281, 240 U.S. 
115, 60 L.Ed. 654—Brushaber v. 
Union Pac. R. Co., N.Y., 36 S.Ct 
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236, 240 U.S. 1, 60 L.Ed. 493, L. 

R. A.1917D 414, Ann.Cas.l917B 713 
—Burk-Waggoner Oil Ass’n v. 
Hopkins, D.C.Tex., 296 P. 492, af¬ 
firmed 46 S.Ct 48, 269 U.S. 110, 70 
L.Ed. 183. 

1. U.S.—U. S. V. Hudson, CtCl., 57 

S. Ct 309, 299 U.S. 498, 81 L.Ed. 
370. 

2. U.S.—Shoong Inv. Co. v. Anglin, 
D.C.CaL, 45 F.Supp. 711—Trading 
Associates Corporation v. Magrud- 
er, D.C.Md., 30 F.Supp. 978, af¬ 
firmed, C.C.A., 112 P.2d 779. 

3. U.S.—Yellow Cab Co. v. U. S., 
C.'C.A.lll., 123 F.2d 632—Avery v. 
C. I. R., C.C.A., 84 F.2d 905, certio¬ 
rari denied 67 S.Ct 231, 299 U.S. 
604, 81 L.Ed. 445, rehearing de¬ 
nied 57 S.Ct 430, 300 U.S. 686, 81 
L.Ed. 888—Diamond Shoe Co. v. 
C. 1. R., aC.A., 42 F.2d 144, cer¬ 
tiorari denied Diamond Shoe Co. v. 
Burnet, 61 S.Ct 34, 282 U.S. 859, 
75 L.Bd. 760—Iron Mountain Oil 
Co. V. Alexander, C.C.A.Okl., 37 F. 
2d 231, certiorari denied 60 S.Ct 
466, 281 U.S. 768, 74 L.Ed. 1176. 

Market value In lieu of cost 

Statute requiring that fair market 
value of mining properties, acquired 
before March 1, 1913, be taken in lieu 
of cost thereof up to such date as 
basis of allowance for depletion and 
depreciation in computing owner's 
net taxable income was held valid.— 
Jefferson & Clearfield Coal & Iron 
Co. V. U. e., Ct.CL, 14 F.-Supp. 918, 
certiorari denied Jefferson & Clear¬ 
field Coal & Iron Co^ Indiana, Pa. v. 
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[efine what should be considered invested capital 
n the assessment of the taxes."^ 

The power of congress to levy income taxes is 
:onsidered supra § 3 b; and the validity of income 
ax statutes under the due process clause is con- 
idered in Constitutional Law § 657. 

j 14 . - Incomes Subject to Tax 

a. In general 

b. Deductions and credits generally 

c. Gains or profits from sales or ex¬ 

changes 

d. Trusts 

a. In G-eneral 

A statute cannot validly tax as income of a taxpayer 
hat which is not, and which the taxpayer cannot make, 
art of his income. 

A statute which taxes as income of a taxpayer 
hat which is not, and which the taxpayer cannot 
lake, part of his income, is invalid.® A statute 
ciay validly impose an income tax on an annuity® 
•r on gains derived from a business conducted in 
iolation of law,'^ and it may validly provide for a 
dgh tax rate on the net income derived from gov- 
rnment contracts.® The fact that a statute which 
evies a tax on income from all sources includes, 
n part, property which, as such, cannot be directly 
axed is not a valid objection to its legality.^ A 
ax on interest paid on bonds or stock to nonresi- 
ient alien holders of the bonds or stock is not in- 
'alid as a tax on property beyond the jurisdiction 
>f the sovereign.^® 


§ 14 

Thne of earning or receiving. A tax on income 
which has accrued subsequent to the enactment of 
the taxing statute is valid although the claim on 
which the income accrued existed prior to the Six¬ 
teenth Amendment to the federal Constitution.^^ 
Statutory provisions to the effect that, as long as 
a corporation has earnings and profits accumulated 
since 1913, distribution to stockholders should be 
conclusively presumed to be a dividend out of such 
earnings or profits are not invalid as an attempt to 
tax as income that which is not income.12 stat¬ 
ute is not rendered invalid by the fact that it re¬ 
quires the amount charged in a previous year as a 
deduction for anticipatory losses to be credited as 
income earned in a subsequent year where the an¬ 
ticipated losses do not materialize.^® 

The validity of retrospective income tax statutes 
is considered in Constitutional Law § 419 b. 

b. Deductions and Credits G-enerally 

statutory provisions which grant deductions or credits 
may be held invalid only when shown to be arbitrary and 
capricious, or to result in gross and patent inequalities. 

Statutory provisions which grant credits and de¬ 
ductions may be held invalid only when shown to 
be arbitrary and capricious or to result in gross and 
patent inequalities.^^ A statute may validly limit 
deductions of interest and taxes to those paid with¬ 
in the taxable year,i® may allow corporate taxpay¬ 
ers deductions for income taxes paid to a state or 
foreign country,i® may allow estate, inheritance, 
legacy, and succession taxes as deductions only to 
the estate,may make deductions conditional on 


T. S.. 57 S.Ct. 46, 299 XJ.S. 581, 81 
j.Bd. 42:8. 

, U.S.—B. F. Sturtevant Co. v. O. 

I. R., C.C.A., 75 F.2d 316. 

. XJ.S.—^Helvering v. Independent 
Life Ins. Co., 54 S.Ct. 758, 292 U. 

S. 371, 78 L.Ed. 1311—Reinecke v. 
Smith, C.C.A.in., 61 F.2d 324, re¬ 
versed on other grounds 53 S.Ct. 
670, 289 U.S. 172, 77 L.Ed. 1109 
—Bankers* Trust Co. v. Bowers, 
C.C.A,]Sr.Y., 295 F. 89. 31 A.L.R. 922 . 
tepayment of debt 
To justify tax on repayment of a 
ebt by referring it to statutory defl- 
itlon of gross income would extend 
he statute beyond constitutional 
owers of congress.—Philadelphia 
Tat. Bank v. Rothensies, D.C.Pa., 43 
i*.Supp. 923. 

dividends payable in st<>ck 
A statute cannot validly impose an 
ncome tax on dividends payable in 
tock unless the dividends are in 
act Income.—Town v. Eisner, D.C.JST. 
r., 242 F. 762, reversed on other 
rrounds 38 S.Ct. 15S, 245 U.S. 418, 
,2 L.Ed. 372, L.R.A.1918D 254. 
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6. U.S.—Gillespie v. C. I. R., C.C.A., 
128 F.2d 140. 

7. U.S.—U. S. V, Sullivan, S.C., 47 
S.Ct. 607, 274 U.S. 259. 71 L.Ed. 
1037. 

8. U.S.—R. Hoe & Co. v. C. 1. R.. C. 
C.A., 30 F.2d 630. 

9. U.S.—Fesler v. C. 1. R,. C.C.A., 
38 F.2d 155, certiorari denied Fes¬ 
ler V. Lucas. 50 S.Ct. 409, 281 U.S. 
755, 74 L.Ed. 1165. 

10. U.S.—U. S. V. Erie Ry. Co., H. 
Y., 2 S.Ct. 83, 107 U.S. 1, 27 L. 
Ed. 385—U. S. V. Erie Ry. Co., K. 
Y., 1 S.Ct. 223, 106 U.S. 327, 27 L. 
Ed. 151. 

IL Settlement of patent infringe¬ 
ment 

U.S.—U. S. V. Safety Car Heating & 
Lighting Co., N.J., 56 S.Ct. 353, 
297 U.S. 88, 80 L.Ed. 500, rehear¬ 
ing denied 66 S.Ct. 495, 297 U.S. 
727, 80 L.Fd. 1010, and U. S. v. 
Safety Car Heating & Lighting Co., 
66 S.Ct. 495, 297 U.S. 727, 80 L.Ed. 
1010. 


12. U.S.—Leland v. C. 1. R., C.C.A., 
50 P.2d 523, certiorari denied 52 
S.Ct 34, 284 U.S. 656. 76 L.Ed. 
557. 

13. U.S.—Sneed v. C. 1. R.. C.CA. 
Tex., 119 F.2d 767, rehearing de¬ 
nied 121 F.2d 725, certiorari de¬ 
nied Thompson v. Helvering, 62 S 
Ct 297, 314 U.S. 686, 86 L.Ed. 
549. 

14. U.S.—George W. Helme Co. v. 
U. S., CtOl., 23 F.Supp. 787, cer¬ 
tiorari denied 59 S.Ct 145, 305 
U.S. 645, 83 L.Ed. 417, rehearing 
denied 59 S.Ct 247, 305 U.S. 674, 
83 L.Ed. 437. 

15. U.S.—Westerfield v. Rafferty, D. 
C.N.Y., 4 P.2d 590. 

16. U.S.—George W. Helme Co. v. 
U. S., CtCL, 23 F.Supp. 787. cer¬ 
tiorari denied 59 S.Ct 145, 305 U. 
S. 645, 88 L.Ed. 417, rehearing de¬ 
nied 69 S.Ct 247, 305 U.S. 674, 83 
L.Ed. 437. 

17. U.S.—Gillette v. C. I. R., C-CA.. 
i 76 F.2d 6. 


145 



INTERNAL EEVENVE 


47 C.J.S. 


§ 14 


the inclusion by the taxpayer of specific items in 
gross income^lS or may permit the original sub¬ 
scribers to government securities to deduct the in¬ 
terest on money borrowed to purchase the securi¬ 
ties and deny the right to persons who are not orig¬ 
inal subscribers.^^ Statutory provisions under 
which full deductions for interest from tax-exempt 
securities are not permitted are invalid,^0 but a 
statute which authorizes the reduction of net loss 
by the amount of interest from tax-free bonds and 
tax-free dividends is not invalid as subjecting the 
taxpayer to a greater burden because of the exempt 
income.21 

The validity of statutes providing for deductions 
for losses resulting from the sale or exchange of 
property is considered infra subdivision c of this 
section. 

c. Gains or Profits from Sales or Exchanges 

Federal income tax statutes may validly provide for 


the taxation of gains derived from the sale or exchange 
of property. 

Federal income tax statutes may validly provide 
for the taxation of gains derived by a taxpayer 
from the sale or exchange of propert 3%22 ^^d they 
may validly provide the method for ascertaining 
the gain resulting from the sale or exchange as re¬ 
gards cost to the taxpayer and deductions for loss¬ 
es resulting from the same or similar transactions.^3 
Accordingly an income tax statute may validly pro¬ 
vide rules pertaining to the taxable gain or loss on 
installment sales or on the disposition of install¬ 
ment obligations,24 and it may limit deductions for 
losses from the sale or exchange of stocks and 
bonds to gains from such sales or exchanges.25 
The fact that a statute requires the income or profit 
from a particular transaction to be segregated and 
taxed separately without making any provision with 
reference to losses sustained in other transactions, 
although they may be similar in their nature, is not 
a legal objection to its validity.26 a statute which 


18. U.S.—Bockford Life Ins. Co. v. 
C. 1. R., 54 S.Ot. 761, 292 U.S. 382, 
78 LEd. 1315—Helvering- v. Jef¬ 
ferson Standard Life Ins. Co., C.C. 
A., 72 F.2d 363—C. I. B. v. Lafay¬ 
ette Life Ins. Co., C.C.A., 67 F.2d 
209. 

19. U.S.—Phipps V. Bowers, C.C.A. 
N.Y, 49 F.2d 996, certiorari denied 
52 S.Ct '22, 28‘4 U.S. '641, 76 L.Ed. 
i545. 

Application to dealers in tax exempt 
securities 

Statute denyingr deductions of in¬ 
terest on money borrowed to pur¬ 
chase or carry tax exempt securi¬ 
ties was held constitutional, al¬ 
though applied to dealers in tax-ex¬ 
empt municipal bonds.—Denman v. 
Slayton, Ohio, 51 S.Ct 269, 282 U.S. 
514, 75 L.Ed. 500. 

20. U.S.—National Life Ins. Co. v. 

U. S.. CtCL, 48 S.Ct. 591, 277 U. 
S. 508, 72 L.Ed. 968. 

21. U.S.—Philadelphia Fire & Ma¬ 
rine Ins. Co. V. U. S., Ct.Cl., 3 
F.Supp. 655, certiorari denied 54 
S.Ct 371, 292 U.S. 703, 78 L.Ed. 604. 

22. U.S.—^Walsh V. Brewster, Conn., 
41 S.Ct 392, 255 U.S. 536, 65 L.Ed. 
762—Merchants’ Loan & Trust Co. 

V. Smietanka, Ill., 41 S.Ct 386, 255 
U.S. 509, 65 L.Ed. 751, 15 A.L.B. 
1305—Fesler v. C. I. R., C.C.A., 
38 P.2d 156, certiorari denied Fes¬ 
ler V. Lucas, 50 S.Ct 409, 281 
U.S. 765, 74 L.Ed. 1165. 

D.C.—Atkins' Estate v. Lucas, 36 F. 

2d 611, 59 App.D.C. 151. 

JSTot a tax on capital 
U.S.—Hememan v. U. S., CtCl., 62 
F.3d 1035. 

23, U.S.—Perthur Holding Corpora¬ 
tion V. C. I. B., C.C.A., G1 F.2d 785, 
certiorari denied 63 S.Ct. 506, 288 


U.S. 616, 77 LEd. 989—Fesler v. 
C. I. B., C.C.A., 38 F.2d 155, cer¬ 
tiorari denied Fesler v. Lucas, 60 
S.Ct 409, 281 U.S. 755, 74 L.Ed. 
1165. 

Value on effective date of statute 
U.S—^Alliance Ins. Co. of Philadel¬ 
phia V. MacLaughlin, D.C.Pa., 49 F. 
2d 361, affirmed in part, C.C.A., In¬ 
surance Co. of State of Pennsyl¬ 
vania V. MacLaughlin, 69 F.2d 
1065, and reversed in part on oth¬ 
er grounds MacLaughlin v. Alli¬ 
ance Ins. Co. of Philadelphia, 59 
F.2d 1068. 

24. U.iS.—Bose v. McEachern, C.C.A. 
Ga., 86 P.2d 231, reversed on oth¬ 
er grounds 58 S.Ct 84, 302 U.S. 56, 
82 L.Ed. 46—Crane v. Helvering, 
C.C.A., 76 P.2d 99—Churchill v. 
Welch, D.C.Cal., 12 F.Supp. 174— 
Moore v. U. S., CtCl., 10 F.Supp. 
143, certiorari denied 56 S.Ct. 94, 
29G U.S. 583, 80 L.Ed. 412. 
Specific objections to validity 

(1) Statute providing that taxpay¬ 
er availing himself of privilege of 
returning only that proportion of 
profits on installments sale as was 
represented by installments paid 
during taxable year must, on trans¬ 
mission of deferred obligations, pay 
balance of tax measured by then val¬ 
ue of obligations is not invalid on 
ground that transmission of deferred 
obligations by death of taxpayer 
would not occur in taxpayer’s life¬ 
time.—^Nuckolls V. U. S., C.C.A.C 0 I 0 ., 
76 F.2d 357. 

(2) Statute was held not to be in¬ 
valid by fact that tax was not meas¬ 
ured by value of obligations at time 
of installment sale but was measured 
by value of obligations at date of 
transmission.—^Nuckolls v. U. S., su¬ 
pra. 


(3) Statute was held valid as ap¬ 
plied to installment contract ex¬ 
ecuted before enactment of statute, 
even though taxpayer had elected to 
pay tax on installment basis before 
such enactment, as against conten¬ 
tion that election created contract 
with government which could not 
be repudiated.—Lawler v. C. I, B., 
C.C.A., 78 F.2d 567. 

(4) Statute was held not to be 
invalid as imposing unapportioned 
direct tax, since realizable gam oc¬ 
curred at time of sale as again.st 
contention that there was no realiz¬ 
able gain at seller’s death.—Lawler 
V. C. I. B, supra. 

25 . U.S.—^AVinmill v. C. I. B,, C C.A., 
93 F.2d 494, reverscKl on other 
grounds 59 S.Ct. 45, 305 U.S. 79, S3 
L.Ed. 52—Davis v. U. S., C.C.A. 
N.y., 87 F.2d 323, certiorari de¬ 
nied 57 S.Ct. 937, 301 U.S. 704, 81 
L.Ed. 1359, rehearing denied 58 S. 
Ct. 5, 302 U.S. 773, 82 L.Ed. 599 
—Cohn V. U. S., CtCl., 23 F.Supp, 
534. 

Offsetting losses against partnership 
^ profits 

The statute limiting deduction for 
losses from sales or exchanges of 
stocks and bonds that are not capi- 
ital assets, construed as preventing 
offsetting of such losses against 
share of partnership profits realized 
from sales or exchanges of similar 
noncapital assets, is not unconstitu¬ 
tional.—Neuberger v. C. I. B., C.C. 
A., 104 F.2d 649, certiorari denied 60 
S.Ct. 379, 308 U.S. 623, 84 L.Ed. 530, 
vacated 60 S.Ct. 1086, 310 U.S. 666. 
84 L.Ed. 1419, reversed on other 
grounds 61 S.Ct. 97, 311 U,S, 83, 85 
L.Ed. 58. 

26 . U.S.—Manufacturers Trust Co, 
V. U. S., Ct.CL, 32 F.Supp. 289, cer- 
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computes the taxable gain from a corporation's 
sale of securities acquired by issuing its own stock 
therefor, on the basis of the cost to the corpora¬ 
tion’s transferor, has been held to be valid.^^ 

Property acquired by gift or inheritance. 
Whether a statute pertaining to profit from stocks 
acquired by gift fixes the basic date for figuring 
gain or loss at the date of the purchase of stocks 
by the donor, or the time of acquisition, or the time 
of actual distribution to the taxpayer does not af¬ 
fect the validity of the statute,28 and thus a stat¬ 
ute is valid which provides that, for income tax 
purposes, the basis for ascertaining the gain on 
the disposition of property acquired by gift shall be 
the same as that which it would have in the hands 
of the donor.29 A statute providing that the cost 
basis for income tax purposes of property acquired 
by will or intestacy shall be the fair market value 
at the time of distribution to the taxpayer is valid.^^^ 

d. Trusts 

A statute may validly tax the Income of a trust, and 
if the trust is revocable it may validly tax the income 
as that of the settlor although it is paid to another per¬ 
son. 

The taxation of the income from a trust is valid 
although it lessens the amount received by the ben¬ 


eficiaries.^t A statute may validly tax the income 
of a revocable trust as income of the settlor al¬ 
though it is paid to another person,32 and even 
if the trust is irrevocable the statute may validly 
tax as income of the settlor so much of the in¬ 
come of the trust as is used to pay insurance pre¬ 
miums on the life of the settlor,or to pay in¬ 
surance premiums for benefits in event of the set¬ 
tlor’s disability.84 A statute exempting a liquidat¬ 
ing trust from income taxes if it has a single trus¬ 
tee has been held valid.35 

§ 15 . - Unjust Enrichment 

A statute may validly impose an unjust enrichment 
tax on processors or manufacturers who have retained 
money collected from their customers under an uncon¬ 
stitutional processing tax statute. 

A statute which imposes an unjust enrichment or 
^hvindfall” tax on processors or manufacturers who 
have retained money collected from their customers 
under an unconstitutional processing tax statute 
has been held to be valid,and objections that the 
statute is invalid as a mere penalty,3 7 or as an at¬ 
tempt to nullify, or to avoid the consequences of, 
the supreme court decision holding the processing 
tax to be unconstitutional,88 have not been sus¬ 
tained. 


tiorari denied 61 S.Ct. 710, 312 U.S. 
691, 85 L.Ed. 1127. 

Transactions under Silver Purchase 
Act 

U.S.—Manufacturers Trust Co. v. U. 
S., supra. 

27. U.S.—T. W. Phillips, Jr., Inc. v. 
O. I. R., C.C.A., 63 F.2d 101—Per- 
thur Holding Corporation v. C. I- 

R. , C.C.A., 61 F.2d 785, certiorari 
denied 53 S.Ct. 506, 288 U.S. 616, 
77 L.Ed. 989—^Newman, Saunders 
& Co. V. U. S., CtCl., 36 F.2d 
1009, certiorari denied 50 S.Ct. 460, 
281 U.S. 760, 74 L.Ed. 1169. 

28. U.S.-—Williamson v. C. I. R., C. 
C.A., 100 P.2d 735, certiorari de¬ 
nied 59 S.Ct. 827, 307 U.S. 623, 83 
L.Ed. 1501. 

29. U.S.—'Cooper v. U. S., CtCL, 50 

S. Ct. 164, 280 U.S. 409, 74 L.Ed. 
516, followed in, C.C.A., Johnson 
V. C. I. R., 52 P.2d 727—Taft v. 
Bowers, N. T., 49 S.Ct. 199, 278 
U.S. 470, 73 L.Ed. 460, 64 A.L.R. 
362. 

Depreciation 

U.S.—Wilson Bros. & Co. v. C. I. R., 
C.C.A., 124 P.2d 606. 

30. U.S.—Williamson v. C. I. R., 
C.C.A., 100 P.2d 735, certiorari de¬ 
nied 59 S.Ct. 827, 307 U.S. 623, 
83 L.Ed. 1501. 

31. U.S.—Bush V. C. I. R., C.C.A., 
89 F.2d 596. 

32. U.S.—^Reinecke v. Smith, Ill., 53 


S.Ct. 570, 289 U.S. 172, 77 L.Ed. 
1109—Corliss v. Bowers, N.Y., 50 
S.Ct. 336, 281 U.S. 376, 74 L.Ed. 
916—Simpson v. C. I. R, C.C.A., 77 
F.2d 668—Lewis v. White, D.C, 
Mass., 56 F.2d 390, appeal dismiss¬ 
ed, C.C.A., White v. Lewis, 61 P. 
2d 1046—Cummins v. U. S., Ct.CL, 

3 P.Supp. 728. 

33. U.S.—Burnet v. Wells, 53 S.Ct. 
761, 289 U.S. 670, 77 L.Ed. 1439— 
Heffelfinger v. C. I. R, C.C.A., 87 
P.2d 991, 109 A.L.R 1045, certio¬ 
rari denied 58 S.Ct. 10, 302 U.S. 
690, 82 L.Ed. 533—Schoellkopf v. 
McGowan, D.C.N.T., 43 F.Supp. 568 
—Connor v. Gagne, D.C.IST.H., 42 P. 
Supp. 231—Thacher v. U. S., CtCl., 

4 P.Supp. 108. 

Irrevocable for term of years 

Income of trusts, irrevocable for 
three years, with option of succes¬ 
sive three-year extensions, where in¬ 
come was used for premiums on pol¬ 
icies on settlor’s life, was held valid¬ 
ly taxed to settlor.—Du Pont v. C. I. 
R. 53 S.Ct. 766, 289 U.S. 685, 77 L. 
Ed. 1447. 

34. U.S.—Wells V. C. I. R.. C.C.A., 
63 F.2d 425, certiorari granted Bur¬ 
net V. Wells, 53 S.Ct. 528, 289 U.S. 
716, 77 L.Ed, 1469, reversed on oth¬ 
er grounds 53 S.Ct. 761, 289 U.S. 
670, 77 L.Ed. 1439. 

35. U.S.—Morrissey v. C. I. R.. C.O. 
A., 74 P,2d 803, certiorari granted 
65 S.Ct 828. 295 U.S. 725, 79 L.Ed. 
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1677, affirmed 56 S.Ct. 289, 296 
U.S. 344. 80 L.Ed. 263. 

3S. U.S.—^White Packing Co. v, Rob¬ 
ertson, CC.A.N’.C., 89 P.2d 775— 
Louisville Provision Co. v. Glenn, 
D.C.Ky., 18 P.Supp. 423, appeal dis¬ 
missed, C.C.A., 90 P.2d 1012—Union 
Packing Co v. Rogan, D.C.Cal., 17 
P.Supp. 934—^Kingan & Co. v. 
Smith, D.C.Ind., 17 F.Supp. 217. 
Validity under due process clause 
see Constitutional Law § 657 b. 
Computation 

Such a statute may validly provide 
for determining the amount of the 
unjust enrichment tax on the basis 
of the operation of other factories 
or mills where the taxpayer’s records 
do not furnish sufficient data.—Stein- 
hagen Rice Milling Co. v. Scofield, 
C.C.A.Tex., 87 F.2d 804, certiorari de¬ 
nied 57 S.Ct. 494, 300 U.S. 663, 81 
L.Ed. 872, Beaumont Rice Mills v. 
Scofield, 57 S.Ct. 494, 300 U.S. 663, 
81 L.Ed. 872, Gulf Coast Rice Mills 
V. Scofield, 57 S.Ct. 494, 300 U.S. 663, 
81 L.Ed. 872, El Campo Rice Milling 
Co. V. Scofield, 57 S.Ct. 494, 300 U.S. 
663, 81 L.Ed. 872 and Tyrrell Rice 
Milling Co. V. Scofield, 57 S.Ct 494, 
300 U.S. 663, 81 L.Ed 872. 

37. U.S,—^White Packing Co. v. Rob¬ 
ertson, C.C.A.N.C., 89 P.2d 775— 
Ringan & Co. v. Smith, D.C.Ind., 17 
P.Supp. 217. 

38- U S.—^White Packing Co. v. Rob¬ 
ertson, C.C.A.N.C.. 89 F.2d 775— 
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Persons, Corporations, and Asso¬ 
ciations Liable in General 

A statute may validly tax or exempt the income of 
certain classes of persons, organizations, or corporations, 
or discriminate between domestic and foreign corpora¬ 
tions. 

A statute may validly tax or exempt the income 
of certain classes of persons, organizations, or cor¬ 
porations,2 9 or discriminate between domestic and 
foreign corporations.^^ Particular statutes which 
have been held not invalid include a statute which 
taxes as a corporation an unincorporated associa¬ 
tion transacting business as though incorporated,^^ 
a statute which taxes joint stock companies on in¬ 
come as corporations and not as partnerships,a 
statute imposing liability on the transferee of the 
taxpayer's assets for a deficiency in the taxes 
paid,a statute taxing a nonresident citizen on 
income derived from property permanently located 
in foreign lands, ^4 and a statute which imposes a 
tax on each partner's distributive share of a part¬ 
nership's net income.45 

Agencies and instnmentalities of government. 
A statute authorizing the federal government to 
impose taxes on income collected by a corpora¬ 
tion’s liquidating receiver from securities bought by 
him with money which came into his hands is not 


unconstitutional as violative of the state's rights 
exercised through the state court and the receiver 
as an officer of the court46 A tax on the income 
of a privately owned public utility which might 
tend to result in an increase in rates to persons re¬ 
siding in the municipality is not invalid as an un¬ 
constitutional burden on the city.47 

The power of congress to tax agencies and in¬ 
strumentalities of government, including the power 
to tax salaries of state officers and employees and 
to tax income derived from state and municipal 
obligations, is considered supra § 5, and the valid¬ 
ity of an income tax provision taxing the salaries 
of federal judges is considered in the CJ.S. title 
Judges § 36, also 33 C.J. p 296 note 58. 

§ 17, - Surtaxes on Corporation Used to 

Prevent Taxes on Shareholder 

A statute may validly impose an additional tax on 
gains accumulated by a corporation to prevent the im¬ 
position of a surtax on its shareholders. 

A statute imposing an additional tax on gains ac¬ 
cumulated by a corporation to prevent the imposi¬ 
tion of a surtax on its shareholders has been held 
to be valid as against a variety of objections urged 
against it,48 including objections that the statute in¬ 
terferes with the corporation's state-conferred pow- 


Liouisville Provision Co. v. Glenn, 
D C.Ky., 18 F.Supp. 423, appeal dis¬ 
missed, aC.A.. 90 P.2d 1012. 

39. XJ.S.—Barclay & Co. v. Edwards, 
N.Y., 45 S.Ct. 135, 267 XJ.S. 442, 
69 L.Ed. 703, rehearing: denied 45 
S.Ct 348. 267 tJ.S. 442, 69 L.Ed. 
703—^National Paper & Type Co. 
V. Bowers, N.T., 45 S.Ct. 133, 266 
U.S. 373, 69 L.Ed. 331, rehearing- 
denied 45 S.Ct. 348, 267 U.S. 442, 
-69 L.Ed. 703—Brushaber v. Union 
Pac. R. Co., Isr.Y., 36 S.Ct. 236, 
:240 U.S. 1, 6,0 L.Ed. 493, L.R.A. 
1917D 414, Ann.Cas.l917B 713— 

Neuss, Hesslein & Co. v. Edwards, 
‘C.C.A.N.Y., 30 P.2d 620, certiorari 
denied 49 S.Ct. 513. 279 U.S. 872, 
73 L.Ed. 1008—^National Paper & 
Type Co. v. Edwards, D.C.N.Y., 292 
P. 633. 

I.abor and agrriculture org’aniza- 
•tions, mutual savingrs Tbanlcs, etc., can 
toe excepted from operation of in- 
.come tax provisions without render¬ 
ing- the tax repugnant to the fed¬ 
eral Constitution.—Stanton v. Baltic 
Mining Co., Mass., 86 S.Ct. 278, 240 
U.S. 103, 60 L.Ed. 546—Brushaber v. 
Union Pac. R. Co., K.Y., 36 S.Ct 236, 
•240 U.S. 1, 60 L.Ed. 493, L,R.A.1917r> 
414, Ann,Cas.l917B 713. 

Bistributioa or apportionment of in¬ 
come 

A statute authorizing the commis¬ 
sioner of internal revenue to dis- 
, tribute, apportion, or allocate gross 


income among trades or businesses 
owned or controlled by the same in¬ 
terest, has been held not invalid.— 
Asiatic Petroleum Co. (Delaware), 
Limited, v. C. 1. R., C.C.A., 79 F.2d 
234, certiorari denied 5'6 -S.Ct. ‘2-48, 
296 U.S. 645, 80 .L Ed. 459, rehearing 
denied o'6 S.Ct. 3'69, 296 U.S. -664, SO 
L.Ed. 474. 

Allowance for exhaustion 

The imposition of an income tax 
on mining companies is not rendered 
invalid by the fact that an inade¬ 
quate allowance for exhaustion of 
the ore body is permitted.—Stanton 
V. Baltic Mining Co., Mass., 36 S.Ct. 
278, 240 U.S. 103, 60 L.Ed. 546. 

40. U.S.—Manufacturers Life Ins. 
Co. V. U. S., Ct.Cl., 32 F.Supp. 284. 

41. U.S.—Burk-Waggoner Oil Ass’n 
V. Hopkins, Tex., 46 S-Gt. 48, 269 

U. S. 110, 70 L.Ed. 183. 

42. U.S.—Burk-Waggoner Oil Ass’n 

V. Hopkins, D.C.Tex., 296 P. 492, 
affirmed 46 S.Ct 48. 269 U.S. 110, 
70 L.Ed. 183. 

43. U.S.—C. I. R. V. Angler Corpo¬ 
ration, C.C.A., 50 F.2d 887, certio¬ 
rari denied Angier Corporation v. 
C.I.R., 52 S.Ct 129, 284 U.S. 673, 76 
L.Ed. 569. 

Assessment of preferred stockhold¬ 
ers 

U.S.—^Routzahn v. Tyroler, C.C.A. 
Ohio. 36 F.2d 208, certiorari denied 
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Tyroler v. Routzahn, 50 S.Ct. 248, 
281 U.S. 734, 74 L.Ed. 1140. 

44. U.S.—Cook V. Tait Md., 44 S.Ct 
444, 265 U.S. 47, 68 L.Ed. 895. 

45. U.S.—Burnet v. Leininger, 62 
S.Ct 345, 285 U.S. 136, 76 L.Ed. 665. 

46. Iowa.—State ex rel. Gibson v. 
American Bonding & Casualty Co., 
281 N.W. 172, 225 Iowa 638. 

47. U.S.—Cleveland Ry. Co. v. C. I. 
R., C.C.A., 36 P.2d 347, certiorari 
denied Cleveland Ry. Co. v. Lucas, 
50 S.Ct 348, 281 U.S. 743, 74 L.Ed. 
1156. 

48. U.S.—R. L. Blaffer & Co. v. C. I. 

R. , O.C.A.Tex., 103 F.2a 487, cer¬ 
tiorari denied 60 S.Ct 91, 308 U.S. 
576, 84 L.Ed. 483, rehearing denied 
60 S.Ct 135, 308 U.S. 635, 84 L.Ed. 
528—^Almours Securities v. C. I. R., 
C.C.A.Fla., 91 F.2d 427, certiorari 
denied 68 S.Ct 476, 302 U.S. 765, 82 
L.Ed. 594, rehearing denied 58 S. 
Ct 525, 303 U.S. 666, 82 L.Ed. 1123 
—Keck Inv. Co. v. C. I. R., C.O.A., 
77 F.2d 244, certiorari denied 66 

S. Ct 156, 296 U.S. 633, 80 L.Ed. 
450—Bastian Bros. Co. v. McGow¬ 
an, D.C.N.Y., 32 F.Supp. 93, afr 
Armed, O.C.A., 113 F.2d 489, cer¬ 
tiorari denied 61 S.Ct 142, 311 U.S. 
702, 85 L.Ed. 456. 

Constitutional ity: 

As delegation of legislative power 
see Constitutional Law I 138 b 

(24). 
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er to declare or withhold dividends^^ or otherwise 
invades the power of the states to reflate the 
business of a corporation,^® that it imposes a pen¬ 
alty,that it is unfair to nonassenting* minority 
stockholders,^2 or that it imposes a tax unrelated to 
surtaxes on shareholders.^^ 

A statute imposing a personal holding company 
surtax has also been held to be valid,even as ap¬ 
plied to alien personal holding companies owned by 
United States citizens, or as applied to alien cor¬ 
porations on income derived from sources within 
the United States.^® The fact that the tax on per¬ 
sonal holding corporations is more onerous than 
that on other corporations,or that the statute has 


S 18 

the effect of placing personal holding companies 
with a capital impairment in a far worse position 
than those without an impairment of capital,is 
not a legal objection to the validity of the statute. 

§ 18. - Returns, Assessments, and Collec¬ 

tion 

Statutes may validly regulate the methods of making 
the returns, assessments, and collection of the income 
tax. 

Statutes may validly regulate the methods of 
making the returns, assessments, and collection of 
income taxes,and may validly require the pub¬ 
lication of income tax returns.®^ Statutes in re- 


Under due process clause see Con¬ 
stitutional Law § 657 b. 

Wot a capital tax 

U.S.—Helvering v. Northwest Steel 
Rolling Mills, 61 S.Ct 109, 311 U. 
S. 46, 85 L.Ed. 29. 

4^. U.S.—Helvering v. National Gro¬ 
cery Co., 58 S.Ct. 932, 304 U-S. 282, 
82 L.Ed. 1346, rehearing denied 59 
S.Ct. 56. 305 U.S, 669, 83 L.Ed. 434. 
50. U.S.—United Business Corpora¬ 
tion of America v. C. I. R., C.C.A., 
62 P.2d 754, certiorari denied 54 
S.Ct. 53, 290 U.S. 635, 78 L.Ed. 552 
—Bastian Bros. Co. v. McGowan, D. 
C.N.T., 32 P.Supp. 93, affirmed. C. 
C.A., 113 P.2d 489, certiorari de¬ 
nied 61 S.Ct. 142, 311 U.S. 702, 85 
L.Ed. 455—^Williams Inv. Co. v. 
U. S.. Ct.Cl., 3 P.Supp. 225. 

State prohibition against dividends 
by corporation having deficit 

(1) The undistributed profits sur¬ 
tax statute as applied to corpora¬ 
tion having an existing deficit and 
prohibited by statute from distribut¬ 
ing dividends was held not invalid, 
since distinction between restraint 
from distribution of dividends by 
written contract and by oral con¬ 
tract or by state laws was reason¬ 
able, and surtax was imposed on un¬ 
distributed income for each year 
separately.—Helvering v. Northwest 
Steel Rolling Mills, .61 S.Ct 109, 311 
U..S. 46, 85 L.Ed. 29. 

(2) The validity of revenue act 
imposing a surtax on profits of cor¬ 
poration undistributed as dividends, 
as a taxing statute, must be deter¬ 
mined independent of question 
whether state has exercised its in¬ 
herent power to prevent payment of 
dividends out of capital, since im¬ 
position of the tax is not conditioned 
on violation or observance of state 
laws but on nondistribution of ac¬ 
cumulated net profits.—Bastian Bros. 
Co. V. McGowan, P.C.N.Y., 32 P.Supp. 
93, affirmed. C.C.A.. 113 F.2d 489, cer¬ 
tiorari denied 61 S.Ct. 142, 311 U.S. 
702, 85 L.Ed. 456. 

Sim U.S.—Helvering v. National Gro¬ 


cery Co., 58 S.CL 932. 304 U.S. 282, 
82 L.Ed. 1346, rehearing denied 59 
S.Ct. 56, 305 U.S. 669, 83 L.Ed. 434 
—United Business Corporation of 
America v. C. I. R., C.C.A., 62 P.2d 
754, certiorari denied 54 S.Ct. 53^ 
290 U.S, 635, 78 L.Ed, 552. 

52, U.S.—^Helvering v. National Gro¬ 
cery Co., 58 S.Ct 932, 304 U.S. 282 
82 L.Ed. 1346, rehearing denied 59 
S.Ct 56, 305 U.S. 669, 83 L.Ed. 
434. 

53- U.S.—^United Business Corpora¬ 
tion of America v. C. I. R., C.C.A,, 
62 P.2d 754, certiorari denied 54 
S.Ct 53. 290 U.S. 635, 78 L.Ed. 552. 
As direct tax on state of mind 
U.S.—Helvering v. National Grocery 
Co., 58 S.Ct 932, 304 U.S. 282, 82 L. 
Ed. 1346, rehearing denied 59 S.Ct 
56, 305 U.S. 669, 83 L.Ed. 434. 

54. U.S.—Morris Inv. Corporation v. 
C. I. R„ C.C.A.. 134 P.2d 774. cer¬ 
tiorari denied 64 S.Ct 43, 320 U.S. 
743, 88 L.Ed. 440. 

Wot a capital levy 
U.S.—Foley Securities Corporation v. 
C. 1. R., C.C.A., 106 P.2d 731. 

55. U.S.—^Rodney, Inc. v. Hoey, D.C. 
N.Y., 53 P.Supp. 604. 

Effect of restrictions on expenditure 
of income 

The statute relating to taxation of 
undistributed income of United 
States shareholders of foreign per¬ 
sonal holding companies is constitu¬ 
tional as applied to the taxation of 
income from the earnings of such 
a company organized under the laws 
of Columbia, notwithstanding the 
stockholders could not expend the 
income in United States or use any 
portion thereof in payment of income 
taxes.—^Eder v. C. I. R., C.C.A.N.Y., 
138 P.2d 27. 

56. U.S.—Pides, G., v. C. I. R., C. 
C.A., 137 P.2d 731, certiorari denied 
64 S.Ct. 266, 320 U.S. 797, 88 L.Ed, 
481, rehearing denied *64 S.Ct. 436, 
'320 U.S. '816, 88 L.Ed. 493. 

Wot violative of treaty 

U.S,—Pides, A. G. v. C. L R.. C.C.A., 
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137 F.2d 731, certiorari denied 64 
S.Ct. 266, 320 U.S. 797, 88 L.Ed. 
481, rehearing denied 6*4 S.Ct. 436, 
320 U.S. ’816, 88 L.Ed. 49“3. 

57. U.S.—Morris Inv. Corporation v. 
C. I. R., C.C.A., 134 F.2d 774, cer¬ 
tiorari denied 64 S.Ct. 43, 320 U.S. 
743, t8S L.Ed. 440—Noteman v. 
Welch, D.C.Mass., 26 P.Supp. 437, 
affirmed, C.C.A., 108 P.2d 206. 

58. U.S.—Foley Securities Corpora¬ 
tion v. C. I. R., C.C.A., 106 P.2a 
731. 

59. U.S.—Continental Products Co. 
V. C. I. R., C.C.A., 66 F.2d 434. 

Accrual basis of accounting 

The fact that a statute authorizes 
the assessment and collection of in¬ 
come and profits taxes on an ac¬ 
crual basis of accounting does not 
render it invalid.—^Weed & Bro. v. 
U. S., Ct.Cl., 38 P.2d 935, certiorari 
denied 51 S.Ct 25, 282 U.S. 846, 75 
L.Ed. 750. 

Consolidated return by affiliated cor¬ 
porations 

A statute requiring affiliated cor¬ 
porations to make a consolidated re¬ 
turn of net income and invested cap¬ 
ital for income tax purposes has 
been held to be valid.—Trustees for 
Ohio & Big Sandy Coal Co. v. C. L 

R, C.C.A., 43 P.2d 782—U. S. v. 
Whyel, D.C.Pa., 19 P.2d 260, affirmed. 
C.C.A., 28 F.2d 30, certiorari dis¬ 
missed 49 S.Ct 178, 278 U.S. 664, 73 
L.Ed. 570, and Heiner v. Henry Wil¬ 
helm Co., 49 S.Ct 178, 278 U.S. 664, 
73 L.Ed. 570. 

Devious plan for collection 
The fact that the plan provided by 
statute for collecting income taxes 
is somewhat devious does not ren¬ 
der the statute invalid if the results 
obtained by the statute are constitu¬ 
tional,—City of Galveston, Tex. v. U. 

S. , Ct.Cl., 10 P.Supp. 810, motion de- 
inied 17 P.Supp. 145, certiorari denied 

56 S.Ct. 589, 297 U.S. 712, 80 L.Ed. 
998. 

60. D.C.—Hubbard v. Mellon. 6 P.2d 
764, 55 App.D.C. 341. 
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spect of the period of limitation for the assessment 
and collection of the taxes have been upheld,and 
a statute which extends the period of limitations in 
the collection of the tax for one year has been 
held not unconstitutional as leaving to the collec¬ 
tor of internal revenue the arbitrary power to de¬ 
termine whether to collect the tax.®^ 

The validity of statutes pertaining" to the collec¬ 
tion of taxes g'enerally is considered infra § 32. 

§ 19. Excess Profits Taxes 

The validity of statutes which levy excess profits 
taxes has been upheid. 

Under the power possessed by congress to levy 
excess profits taxes, as considered supra § 3, stat¬ 
utes levying such taxes have been upheld,®^ even 
though the determination of the amount of the tax 
depends on the value of the capital stock as de¬ 
clared by the corporation, where the declared value 
is also used as a basis for computing a capital stock 
tax.6^ 

§ 20. Estate, Inheritance, Legacy, and Trans¬ 
fer Taxes 

Estate, inheritance, iegacy, or transfer taxes imposed 
by act of congress will be sustailned if they are within 
constitutional limitations. 


As discussed supra § 3, while the imposition of 
an estate, inheritance, legacy, or transfer tax is 
within the power of congress, a statute enacted un¬ 
der this power must not violate any constitutional 
prohibition or limitation, although it will be upheld^ 
unless it comes clearly within the inhibition of some 
rule of law.®5 The constitutionality of such a tax 
must be judged as of the date of its enactment,^® 
and statutes imposing taxes of this nature have 
generally been sustained.®^ Although a statute 
which imposes a transfer or an estate tax beyond 
the full value of the estate transferred is invalid,^^ 
the fact that the tax is measured by the value of 
the property has been held not to make it so arbi¬ 
trary as to be confiscatory.®^ 

§ 21. - Domicile or Residence 

A statute imposing an estate, inheritance, legacy, 
or transfer tax which includes property within the United 
States, although such property is owned by a nonresident, 
IS valid, as Is such a statute which includes personalty, 
located abroad, of a resident of the United States. 

The fact that the statute imposing an estate, in¬ 
heritance, legacy, or transfer tax includes property 
of a nonresident of the United States as a taxable 
estate does not render it invalid in so far as the tax 
is limited to property physically within the United 


61 . U.S.—C. I. R. V. National Land 
& Construction Co., C.C.A., 70 F.2d 
349—United Thacker Coal Co. v. 

C. I. R., C.C.A., 46 F.2d 231. 
Congressional joint resolution, held 

valid.*—Davidson v. C. I. R., C.G.A. 
Tex., 91 P.2d 516. 

62. U.S.—Regia Coal Co. v. Bowers, 

D. C.N.Y., 37 F.2d 373, affirmed, C. 
C.A., Daniel Reeves, Inc. v. Ander¬ 
son, 43 F.2d 679, affirmed Graham 
V. Goodcell, 51 S.Ct 186, 282 U.S, 
409, 75 L.Ed. 415, and followed in 
Jennings v. Anderson, C.C.A.N.Y., 
43 P.2d 683, affirmed Graham v. 
Goodcell, 51 S.Ct 186, 282 U.S. 409, 
75 L.Ed. 415. 

63. U.S.—Black Motor Co. v. C. I. 
R., C.C.A., 125 P.2d 977. 

Excess profits tax on. consolidated 
return 

U.S.—Trustees for Ohio & Big San¬ 
dy Coal Co. V. C. I, R., C.C.A., 43 
P.2d 782. 

64. U.S.—Holvering v. Lerner Stores 

Corporation, Md., 62 S.Ct. 341, 314 
U.S. 4G3, 86 L.Ed. 343-—Yellow 

Cab Co. V. U. S., C.C.A.Ill., 123 
P.2d 632—Utah Oil Refining Co. v. 
Hinckley, C.C.A.Utah, 121 F.2d 578 
—American Viscose Corporation v. 
Rothensies, C.C.A.Pa., 121 P.2d 186 
—Prime Securities Corporation v. 
U. S., C.C.A.Mich„ 119 P.2d 939, 
certiorari denied 62 S.Ct. 102, 314 
U.S. 654, 86 L.Ed. 524, Michigan 
Silica Co. V. U. S., 62 S.Ct 103, 
314 U.S. 654, 86 L.Ed. 524, General 


Chromium Corporation v. U. S., 
62 S.Ct 103, 314 U.S. 654, 86 LEd. 
524, Senior Investment Corpora¬ 
tion V. U. S., 62 S.Ct 103, 314 U. 
S. 654, 86 L.Ed. 524, Udylite Co. 
V. U. S., 62 S.Ct 103, 314 U.S. 654, 
86 L.Ed. 524 and Standard Cotton 
Products Co. V. U. S., 62 S.Ct 103, 
314 U.S. 654, 86 L.Ed. 524—Briggs- 
Darby Const Co. v. C. I. R., C.C.A. 
Tex, 119 F.2d 89—Rochester Gas & 
Electric Corporation v. McGowan, 

C. C.A.N.Y., 115 F.2d 953—Servel, 
Inc. V. U, S., CtCl., 35 P.Supp. 
466, certiorari denied General Mo¬ 
tors Corporation v. XJ. S„ 61 S.Ct. 
825, 312 U.S. 708, 85 L.Ed. 1140, 
rehearing denied 62 S.'Ct 52, 314 U. 
S. 708, 86 L.Ed. 565, certiorari de¬ 
nied United Motor Service v. U. 
S., 61 S.Ct 825, 312 U.S. 708, 85 
L.Ed. 1140, rehearing denied 62 S. 
Ct 52, 314 U.S. 708, 86 L.Ed. 565— 
iStanolind Oil & Gas Co. v. Jones, 

D. C.OkL, 34 P.Supp. 965, affirmed, 

C.C.A., 122 P.2d 936—Universal 

Exploration Co. v. Davis, D.C.Ala., 
34 P.Supp. 96—Plornell Ice & Gold 
Storage Co. v. U. S., D.C.N.Y., 32 
P.Supp. 468—Chicago Telephone 
Supply Co. V. U. S., OtCL, 23 P. 
Supp. 471, certiorari domed 59 S. 
Ct 92, 305 U.S. 628, 83 L.Ed. 402. 

65. U.S.—Brady v. Ham, D.C.Me., 38 
P.2d 659, 662, reversed on other 
grounds, C.C.A., 45 P.2d 454. 
Validity under due process clause of 
federal Constitution see Constitu¬ 
tional Law § 656. 
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Validity as affected by prohibition 
against retrospective and ex post 
facto laws see Constitutional Law 
§§ 419 c, 449. 

Requirement of equality and uni¬ 
formity see supra § 12. 

66 . U.S.—Gottlieb v. White, C.C.A. 
Mass., 69 P.2d 792, certiorari de¬ 
nied 64 S.Ct. 867, 292 U.S. 657, 78 
L.Ed. 1505, 

67. U.S.—U. S. Trust Co. of New 
York V. Helvering, 59 S.Ct. 692, 
307 U.S. 57, 83 L.Ed. 1104—Greiner 
V. Lewellyn, Pa., 42 S.Ct, 324, 258 

U. S. 384, 66 L.Ed. 676—Knowlton 

V. Moore, N.Y., 20 S.Ct. 747, 178 U. 
S. 41, 44 L.Ed. 969—Lilly v. Smith, 
C.C.A.Ind., 96 P.2d 343, certiorari 
denied 59 S.Ct 64, 30i5 U.S. 604, 83 
L.Ed. 383, motion clcniocl 59 S.Ct. 
1040, 307 U.S. 651, 83 L.Ed. 1530. 

33 C.J. p 312 note 65. 

Statute taxing property iiassiug un¬ 
der general power of aiipointmeut 
U.S.—Stratton v. U. S., C.C.A.Mass., 
60 P.2d 48, certiorari denied 52 S. 
Ct 31, 284 U.S. 651, 76 L.Ed. 652. 

68 . U.S.—liowers v. C. X. ll„ C.C.A., 
90 P.2d 790, reversed on other 
grounds Helvering v. Bowers, 58 
S.Ct 525, 303 U.S. 618, 82 L.Ed. 
1083, rehearing denied 58 S.Ct G41» 
303 U.S. 667, 82 L.Ed. 1123. 

69. U.S.—Allen v. Henggeler, C.C.A. 
Neb., 32 P.'2d '69, certiorari denied 
Hengeller v. Allen, 50 S.Ct 40, 280 
U.S. 694. 74 L.Ed. 642. 
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States;*^® nor is such a statute invalid in including 
as part of the taxable estate personal property, lo¬ 
cated abroad, of a citizen of the United States."^^ 

§ 22. - Property, Estate, or Interest 

Transferred in General 

Statutes imposing an estate tax on property vesting 
In another prior to dscedent^s death are valid where de¬ 
cedent retained a substantial interest in the property. 

The fact that the property whose transmission is 
affected by death does not constitute part of de¬ 
cedent's estate under the laws of decedent's domi¬ 
cile does not render the statute imposing the tax 
thereon invalid,if deceased had a substantial in¬ 
terest in the property, which was cut off by his 
death^S A statute prescribing that a transfer, com¬ 
plete when made, shall be deemed complete only at 
the transferor's death, if the transferor reserved 
the power to revoke or alter it, has been held not 
unreasonable or arbitrary, ^^d the validity of the 
provision of the statute imposing the tax on proper¬ 
ty passing on death under a general power of ap¬ 
pointment has been sustained'^^ as not arbitrary or 
unreasonable.'^® 

Insurance, The validity of provisions of a stat¬ 
ute imposing the tax on the proceeds of a life in¬ 


surance policy taken out by decedent on his own 
life has been sustained.'^'^ 

§ 23. - Joint Tenancy, Community Prop¬ 

erty, and Estate by Entirety 

Statutes imposing an estate tax on property helc 
jointly OP on estates held by the entirety or on com¬ 
munity property have been held valid. 

A statute imposing an estate tax on property held 
jointl}^*^® or on estates by entirety'^ 9 has been held 
not invalid. 

Community property. The validity of a statute 
permitting the inclusion in the taxable estate of the 
entire value of community property has been sus¬ 
tained in so far as the death of either spouse ef¬ 
fects a sufficient alteration in their possession and 
enjoyment and reciprocal powers of control and 
disposition as to warrant the imposition of an ex¬ 
cise tax measured by the value of the entire com¬ 
munity.®® 

§ 24. - Transfers in Contemplation ol 

Death 

A statute imposing the estate tax on property trans¬ 
ferred by a decedent in contemplation of death has been 
sustained. 


70. TJ.S.—First l^at. Bank v. C. I. 

R. , C.C.A., 63 F.2d 685. 

Securities of nonresident 

U.S.—Burnet v. Brooks, 53 S.Ct. 457, 
288 U.S. 378, 77 L.Ed. 844, 86 A. 
L..R. 747. 

71. U.S.—Guaranty Trust Co. of 
New York v. C. I. R„ C.C.A., 79 F. 
2d 245. 

72. U.S.—Stratton v. U. S., D.C. 
Mass., 42 F.2d 779, affirmed, C.C. 
A., 50 F.2d 48, certiorari denied 52 

S. Ct. 31. 284 U.S. 651, 76 L.Ed. 
552—Fidelity-Philadelphia Trust 
Co. V. McCaugrhn, C.C.A.Pa., 34 F. 
2d 600, certiorari denied 50 S.Ct. 
85, 280 U.S. 602, 74 L.Ed. 647. 

73. U.S.—Wear v. C. I. R., C.C.A., 65 
F.2d 665. 

74. U.S.—^Helvering* v. Bullard, 58 S. 
Ct. 565, 303 U.S. 297, 82 L.Ed. 852 
—Helvering v, City Bank Farmers 
Trust Co., 56 S.Ct. 70. 296 U.S. 85, 
80 L.Ed. 62, rehearing denied 56 
S.Ct. 303, 296 U.S. 664, 80 L.Ed. 
473—Hoblitzelle v. U. S., Ct.Cl., 
3 F.Supp. 331. 

Whole value of property properly in¬ 
cluded 

U.S.—Chickering v. C. I. R., C.C.A., 
118 F.2d 254, 139 A.L.R. 508, cer¬ 
tiorari denied 62 S.Ct. 70, 314 U.S. 
636, 86 L.Ed. 611. 

!l?ransfer as substitute for testamen¬ 
tary disposition 

U.S.—Porter v. C. I. R.. 53 S.Ct. 451, 
288 U.S. 436, 77 L.Ed. 880. 

75. U.S.—Fidelity-Philadelphia Trust 


Co. V. McCaughn, C.C.A.Pa., 34 F. i 
2d 600, certiorari denied 50 S.Ct. 85, j 
280 U.S. 602, 74 L.Ed. 647. 

76. U.S.—Stratton v. U. S., D.C. 
Mass., 42 F.2d 779, affirmed, C.C. 
A., 50 F.2d 48, certiorari denied 52 
S.Ct. 31, 284 U.S. 651, 76 L.Ed. 552. 

77. U.S.—U. S. Trust Co. of New 
York V. Helvering, 59 S.Ct. 692, 307 

U. S. 57, 83 L.Ed. 1104—Chase Nat. 
Bank of City of New York v. U. 
S., Ct.Cl., 49 S.Ct. 126, 278 U.S. 327, 
73 L.Ed, 405, 63 A.L.R. 388—Bank 
of America Nat. Trust & Savings 
Ass’n V. C. I. R., C.C-A., 90 F.2d 
981—^Newman v. C. 1. R., C.C.A. 
La,, 76 P.2d 449, certiorari de¬ 
nied 56 S.Ct. 116, 296 U.S. 600, 80 
L.Ed. 425—Bailey v. U. S., Ct CL, 
27 F.Supp. 617, modified on other 
grounds 30 F.Supp. 184, new trial 
granted 31 F.Supp. 778, certiorari 
dismissed 60 S.Ct. 1107, 311 U.S, 
721, 85 L.Ed. 470. 

Life insurance as subject to estate 
taxes generally see infra § 486. 
War risk insurance 
U.S.—U. S. Trust Co. of New York 

V. Helvering, 59 S.Ct. 692, 307 U.S. 
57, 83 L.Ed. 1104. 

I*olicy payable to beneficiary 
U.S.—Industrial Trust Co. v. U. S-, 
Ct.Cl., 9 F.Supp. 817, reversed on 
other grounds 66 S.Ct. 182, 296 U. 
S. 220, 80 L.Ed. 191—Sampson v. 
U. S., D.C.Mass., 1 F.Supp. 96. 
Right to change beneficiary reserved 
Estate tax statute, as applied to 
proceeds of insurance policies re¬ 

151 


serving right to change beneficiary, 
was sustained against constitutional 
attack.—Chase Nat. Bank of City ol 
New York v. U. S., Ct.Cl., 49 S.Ct 
126, 278 U.S. 327, 73 L.Ed. 405, 63 
A.L.R. 388—Levy's Estate v. C. I. R.j 
C.C.A., 65 P.2d 412. 

78. U.S.—Sheets v. €. I, R , C.C.A., 
95 P.2d 727—Poster v. C. I. R, C.C. 
A., 90 P.2d 486, affirmed 58 S.Ct 
525, 303 U.S. 618, 82 L Ed. 1083, re¬ 
hearing denied 58 S.Ct. 748, 303 
U.S. 667, 82 L.Ed. 1124—O’Shaugh- 
nessy v. C. 1. R., C.C A, 60 P.2d 
235, certiorari denied 53 S.Ct. 397, 

288 U.S. 60S, 77 L.Ed 990—Cahn v. 
U. 3., CLCL, 10 F.Supp. 577, re¬ 
versed on other grounds 56 S.Ct 
384, 297 U.S. 691, 80 L.Ed. 985, 

79. U.S.—Phillips V. Dime Trust & 
Safe Deposit Co., La,, 62 S.Ct. 46, 
284 U.S. 160, 76 L.Ed. 220—Rob¬ 
inson V. C. I. R., C.C.A., 63 P.2a 
652, certiorari denied 53 S.Ct. 790, 

289 U.S. 758, 77 L.Ed. 1501. 

Test of validity against attacli 
as an improper direct tax is whethei 
the death of decedent has broughi 
into being or ripened for the sur 
vivor property rights of such charac 
ter as to make appropriate the im 
position of a tax on that result, tc 
be measured in whole or in part b3 
the value of such rights, whateve 
the tax may be called.—Tyler v. U 
S., Md., 50 S.Ct 356. 281 U.S. 497 
74 L.Ed. 991, 69 A.L.R. 758. 

80. U.S.—U. S. V. Rompel, Tex., 6< 
S.Ct. 191—Fernandez y. Wiener 
La., 66 S.Ct. 178. 
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While a statute imposing the estate tax on prop¬ 
erty transferred by decedent in contemplation of 
death has been sustained,the provision thereof 
that gifts or transfers without consideration with¬ 
in two years of death shall be deemed in contem¬ 
plation of death has been declared invalid as cre¬ 
ating a conclusive presumption incapable of being 
overcome by proof.^^ 

§ 25. - Computation 

The value of an estate for the purpose of the estate 
tax may not be fixed in excess of its market value. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§§ 810-812, and similar statutes, the estate tax is 
computed on the net estate of decedent as defined 
by the act, and various provisions of the acts spec¬ 
ifying what shall be included in determining the 
value of the gross estate, g^nd the deductions 
which may be made there from, ^ j^^jd 


valid. However, it has been held that neither by 
statute nor regulation may the value of the estate 
be fixed at an amount in excess of its true market 
value.-^^ It is not essential to the validity of an 
estate tax that all claims which may be enforced 
against the property should be deducted before 
making the calculation.^® 

Property of nonresident, A provision limiting 
the permissible deductions which may be made to 
a specified per cent of the gross estate situated in 
the United States in the case of a nonresident has 
been sustained, notwithstanding it results in the im¬ 
position of the tax on property going to creditors- 
of decedent.S'^ 

§ 26. Gift Taxes 

Statutes imposing a tax on transfers by gift have 
been held valid. 

As discussed supra § 3, congress has the power, 


81. U.S.—Milliken v. U. S.. Ct.CL, 
51 S.Ct. 324, 283 U.S. 15, 75 L.Ed. 
809—Schoenheit v. Lucas, C-C.A., 
44 F.2d 476—Shwab v. Doyle, C.C. 
A.Micb., 269 P. 321, reversed on 
other grounds 42 S.Ct. 391, 258 XJ.S. 
629, 66 L.Ed. 747, 26 A.L.R. 1454. 

Keservation of interest 

Statute providing that transfers 
by trust or otherwise under which 
transferor retained for life posses¬ 
sion or enjoyment of income from 
property transferred should be in¬ 
cluded in gross estate was sustained. 
—^Helvering v. Bullard, 58 S.Ct 665, 
303 U. S. 297, 82 L.Ed. 852. 

82. U.S.—^Handy v. Delaware Trust 
Co., Del., 52 S.Ct 371, 285 U.S. 352, 
76 L.Ed. 793—Heiner v. Donnan, 
Pa., 52 S.Ct 358, 285 U.S. 312, 76 
L.Ed. 772—Guinzburg v. Anderson, 

C. C.A.N.Y., 54 F.2d 629, certiorari 
denied Anderson v, Guinzburg, 62 
S.Ct 410, 285 U.S. 553, 76 L Ed. 
943—Delaware Trust Co. v. Handy, 

D. C.Del., 63 P.2d 1042—White v. 

Plall, C.C.A.Mass., 53 P.2d 210, cer¬ 
tiorari denied White v. Hall, 52 
S.Ct 410, 285 U.S. 653, 76 LEd. 
943—^Delaware Trust Co. v. Handy, 
D.C.Del., 51 F.2d 867—Stoltze v. 
Willcuts, D.C.Minn., 4 F.Supp. 486, 
affirmed, C.C.A., Willcuts v. Stoltze, j 
73 P.2d 868. | 

Provision not sustained as gift tax 
U.S.—Heiner v. Donnan, Pa., 62 S.Ct 
358, 285 U.S. 312, 76 L.Ed. 772. 

83. U.S.—Chickering v. C. I. R., C. 

C. A., 118 F.2d 254, 139 A.L.R. 508, 
certiorari denied 62 S.Ct, 70, 314 
U.S. 636, 86 L.Ed. 611—Continental 
Illinois Bank & Trust Co. v. U. S., 

D. C.Ill., 60 F.2d 1063, affirmed, C.C. 
A., 65 F.2d 506, certiorari denied 64 
S.Ct 77, 290 U.S. 663, 78 L.Ed. 573, 
Northern Trust Co. v. U. S., 64 S. 


Ct 78, 290 U.S. 663, 78 L.Ed. 573, 
and Dean v. U. S., 54 S.Ct 78, 290 
U.S. 663. 78 L.Ed. 574. 

84. Other taxes paid 

Statute providing federal estate 
transfer tax may be credited with 
amount of state taxes was held not 
to be a restriction on exercise of 
state taxing powers.—Rouse v. U. S., 
65 CtCl. 749, certiorari denied 49 S. 
Ct 32, 278 U.S. 638, 73 L.Ed. 654. 
Transfers for public, charitable, and 
religions uses 

The section of the Revenue Act 
providing that, where federal estate 
lax is, under the will or the ap¬ 
plicable local law, payable out of the 
bequests, otherwise deductible, then 
the amount deductible shall be the 
amount of such bequests, reduced by 
the amount of such taxes, as applied 
to case involving only a charitable 
deduction which congress could have 
denied altogether, is constitutional.— 
Harrison v. Northern Trust Co., Ill., 
63 S.Ct, 361, 317 U.S. 476, 87 L.Ed, 
407. 

Release of dower as Insufficient con¬ 
sideration 

Provision precluding any deduction 
of a claim against an estate which 
has as its consideration a release of 
dower was held valid as applied to 
a trust created as security for pay¬ 
ment to wife of annuity under sepa¬ 
ration agreement wherein wife re¬ 
leased her dower rights.—Adriance 
V. Higgins, D.C.N.Y., 30 F.Supp. 70, 
affirmed, C.C.A., 113 P.2d 1013. 

85. U.S.—Bowers v. C. I. R., C.C.A.. 
90 P.2d 790, reversed on other 
grounds 58 S.Ct. 626, 303 U.S. 618, 
82 L.Ed. 1083, rehearing denied 68 
S.Ct. 641, 303 U.S. 667, 82 L.Ed. 
1123. 

86 . U.S.—Conner v. Bender, C.C.A. 1 
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Ohio, 125 F.2d 796—Meyer's Estate 
V. C. I. R., C.C.A., 110 F.2d 367, 
certiorari denied Meyer v. Com¬ 
missioner of Internal Revenue, 60 
S.Ct. 1103, 310 U.S. 651, 84 L.Ed. 
1416—Adriance v. Higgins, D.C.N. 
Y., SO F.Supp. 70. affirmed, C.C.A., 
113 F.2d 1013. 

Construction against deduction 

( 1 ) Construction of statutes, pro¬ 
viding that relinquishment or prom¬ 
ised relinquishment of dower, curte¬ 
sy, or other marital rights in dece¬ 
dent's estate is not consideration in 
money or money's worth, as pre¬ 
cluding deduction of amounts due de¬ 
cedent’s divorced wife under separa¬ 
tion agreement in computing estate 
tax, does not render such statutes in¬ 
valid, in view of distinction between 
right to measure such tax by value 
of property transmitted because of' 
death and partial relinquishment of 
such right by allowing deductions 
from such value before tax is com¬ 
puted.—Meyer's Estate v. C. T. R., 

C. G.A., 110 F.2d 367, certiorari denied 
Meyer v. O. I. R., 60 S.Ct. 1103, 310' 
U.S. 651, 84 L.Ed. 1416. 

(2) Similarly, construction of such 
statute as subjecting value of wid¬ 
ow’s dower, relinquished by accepting 
provisions of will, to estate tax does 
not affect constitutionality thereof.— 
Schuette v. Bowers, C.C.A.N.Y., 40 
P. 2 d 208. 

87. U.S.—City Bank Farmers' Trust 
Co. V. Bowers, C.C.A.N.T., 68 F.2d 
909, certiorari denied 64 S.Ct. 778, 
292 U.S. 644, 78 L.Ed. 1495—Fa¬ 
ber V. U. S., Ct.Cl., 10 F.Supp. 602, 
certiorari denied 56 S.Ct. 115, 296- 
U.S, 596, 80 L.Ed. 422, 

D. C.—Crocker v. Helvering, 76 F. 2 d’ 
974, 64 App.D.C, 204, certiorari de¬ 
nied 66 S.Ct 112 , 296 U.S 4 696, 80> 
L.Ed. 422. 
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subject to constitutional limitations, to impose a 
tax on transfers by gift, and statutes enacted tin¬ 
der this power have been held valid,S8 

§ 27. Occupation or Business Taxes 

Acts of congress satisfying constitutional limitations 
Imposing taxes on specified occupations or businesses 
have generally been upheld as valid. 

As discussed supra § 3, congress has power with¬ 
in constitutional limits, to impose a tax on occupa¬ 
tions pursued as of common right, and statutes im¬ 
posing such a tax have generally been sustained as 
valid and constitutional,even though the tax is 
allegedly excessive and burdensome, but such a 
statute has been held invalid where the imposition 
is considered a penalty beyond the power of con¬ 
gress to impose, rather than a tax,^^ although a 
provision for the payment of a penalty for nonpay¬ 
ment of the tax does not of itself render the stat¬ 
ute invalid.^2 Xhe statute is not rendered invalid 
by the fact it was not designed merety for revenue 


purposes, but in purpose and effect was primarily 
a sanction to enforce regulatory provisions within 
the power of congress to enact,but the statute 
falls, however, if the end sought is clearly the reg¬ 
ulation or suppression of a business outside of con¬ 
gressional authority. 

Statutes imposing taxes on such sundry occupa¬ 
tions or businesses as dealing in firearms,9^ operat¬ 
ing a distillery,^® manufacturing cigarettes,^man¬ 
ufacturing and dealing in oleomargarine,selling 
and disposing of bituminous coaL,^® and the refining 
of sugar^ have been sustained as valid. 

Narcotics, The constitutionality and validity of 
what is commonly known as the Harrison Narcotic 
or Anti-Narcotic Act, and similar statutes, now 
embodied in the Internal Revenue Code, 26 U.S. 
C.A. § 2550 et seq and § 3220 et seq, which impose 
a tax on specified narcotics, as well as on persons 
who import, manufacture, produce, compound, sell, 
deal in, or give aw^ay, such products, have been 
sustained as revenue measures,^ although the effect 


88. U.S.—Bromley v. McCaughn, Pa., 

50 S.Ct. 46, 280 U.S. 124, 74 L.Ed. 
226—Guggenheim v. C. I. R., C. 

C. A., 58 F.2d 188, reversed on 

ether grounds Burnet v. Guggen¬ 
heim, 53 S.Ct 369, 288 U.S. 280, 
77 L.Ed. 748—Means v, U. S.. Ct 
CL, 39 P.2d 748, certiorari denied 

51 S.Ct 28, 282 U.S. 849, 75 L.Ed. 
753—^Anderson v. McNeir, C.C.A.N. 
Y., 16 P.2d 970, reversed on con¬ 
fession ©f error McNeir v. Ander¬ 
son, 48 S.Ct 204, 275 U.S. 577, 
72 L.Ed. 435—Du Pont v. Deputy, 

D. C.Del., 26 F.Supp. 773. 

Sift tax held not an encroachment 
©n states’ rights to regulate dispo¬ 
sition of property.—Blodgett v. Hold¬ 
en, D.C.Mich., 11 F.2d 180, reversed 
on other grounds, C.C.A., 27 F.2d 
1016. 

Designation as estate tax 

The fact that tax on alleged inter 
vivos gift with reservation of a 
life estate was denominated an es¬ 
tate tax did not invalidate it, since 
congress may levy an excise on gifts, 
and may classify gifts of different 
sorts and impose an excise of one 
rate on gifts without reservation 
©f life estate and at another rate on 
gift with such a reservation.—^Hel- 
vering v. Bullard, 58 S.Ct. 565, SOS U. 
S. 297, 82 L.Ed. 852. 

89. U.S.—Sonzinsky v. U. S., Ill., 
57 S,Ct. 554, 300 U.S. 506, 81 L. 
Ed. 772—^Anargyros v. Edwards, C. 
C.A.N.T., 26 F.2d 319. 

38 C.J. p 322 notes 29, 30. 

Seports to eommissioner 

<1) Provision requiring returns of 
disposition of substances used in 
manufacture of distilled spirits was 
sustained as in aid of the collection 
of the tax on distilled spirits and 


as having a reasonable relation to 
the taxing authority.—^U. S. v. Dane, 
D.C.Pa., 20 F.Supp. 458, adopted, C.C. 
A., Dane v. U. S., 91 P.2d 1012. 

(2) Its validity was upheld, al¬ 
though it vested in commissioner of 
internal revenue the right to require 
returns from some dealers and not 
others.—^U. S. v. Di Santo, D.C.Ohio, 
20 F.Supp. 254, affirmed, C.C.A., Di 
Santo V. U. S., 93 F.2d 948, certio¬ 
rari denied 58 S.Ct 829, 303 U.S. 662, 
82 L.Ed. 1121. 

90. U.S.—Sonzinsky v. U. S-, Ill., 57 
S.Ct 554, 300 U.S. 506, 81 L.Ed. 
772. 

91. U.S.—Trusler v. Crooks, Mo,, 46 
S.Ct 165, 269 U.S. 475, 70 L.Ed. 
365. 

92. U.S.—Sonzinsky v. U. S., Ill., 57 
S.Ct 554, 300 U.S. 506, 81 L.Ed. 
772—License Tax Cases, Mass., N. 
J. & N. T., 5 Wall. 462, 18 L.Ed. 
497, followed in 5 Wall. 480 note, 
18 L.Ed. 610 note—Liggett & My¬ 
ers Tobacco Co. v. U. S., C.C.A.N.J., 
77 F.2d 66, certiorari denied 66 S. 
Ct 90. 296 U.S. 580, 80 L.Ed, 410— 
Anargyros v. Edwards, C.C.A.N.Y., 
26 F.2d 319. 

93. U.S.—Sunshine Anthracite Coal 

Co. V. Adkins, Ark., 60 S.Ct 907, 
310 U.S. 381, 84 L.Ed. 1263—Sonzin¬ 
sky V. U. S., Ill., 57 S.Ct 654, 300 
U.S. 506, 81 L.Ed. 772—License 

Tax Cases, Mass., N.J. & N.Y., 5 
Wall. 462. 18 L.Ed. 497, followed 
in 6 Wall. 480 note, 18 L.Ed. 610 
note—^W estmoreland Coal Co. v. 
Rothensies, D.C.Pa., 13 F.Supp. 
321—R. C. Tway Coal Co. v. Glenn, 
D.C.Ky., 12 F.Supp. 670—U. S. v. 
Adams, D.C.Fla., 11 F.Supp. 216. 

94. U.S.—Hill V. Wallace, Ill., 42 S. 
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ct. 453, 259 U.S. 44. 66 L.Ed. 822 
—Sonzinsky v. U. S., C.C.A.I11., 86 
F.2d 486, affirmed 67 S.Ct 554, 300 

U. S. 506, 81 L.Ed. 772—Kesterson 

V. U. S., C.C.A.OkL, 76 F.2d 913, 
affirmed U. S. v. Kesterson, 56 S. 
Ct 229, 296 U.S. 299, 80 L Ed. 241, 
following U. S. V. Constantine, Ala., 
56 S.Ct 223, 296 U.S. 287, 80 L. 
Ed. 233—Taylor v. Robertson, D.C. 
N.C., 16 F.Supp. 801, affirmed, C.C. 
A., Robertson v. Taylor, 90 F.2d 
812. 

95. U.S.—Sonzinsky v. U. S., Ill., 57 
S.Ct 554, 300 U.S. 506, 81 L.Ed. 
772—U. S. V. Adams, D.C.Fla., 11 F. 
Supp. 216. 

96. U.S.—U. S. V. Singer, Ill., 15 
Wall. Ill, 21 L.Ed. 49. 

97. U.S.—^Anargyros v. Edwards, C. 

C. A.N.T., 26 F.2d 319. 

Exported cigarettes 

U.S.—Liggett & Myers Tobacco Co. 
V. U. S., C.C.A.N.J., 77 F.2d 65, 
certiorari denied 56 S.Ct 90, 296 
U.S. 580, 80 L.Ed. 410. 

98. U.S.—In re Kollock, App.D.C., 
17 S.Ct 444, 165 U.S. 526, 41 L.Ed. 
813. 

99. U.S.—Sunshine Anthracite Coal 
Co. V. Adkins. Ark., 60 S.Ct 907, 
310 U.S. 381, 84 L.Ed. 1263—West¬ 
moreland Coal Co. V. Rothensies, 

D. C.Pa., 13 F.Supp. 321—R. C. 
Tway Coal Co. v. Glenn, D.C.Ky., 
12 F.Supp. 570. 

1 . U.S.—Spreckles Sugar Refining 
Co. V. McClain, Pa., 24 S.Ct 376, 
192 U.S. 397, 48 L.Ed. 496. 

2. U.S.—^U. S. V. Doremus, Tex., 39 
S.Ct 214, 249 U.S. 86, 63 L.Ed. 
493—Smith v. U. S., C.aA.Mo., 284 
F. 673, certiorari denied 43 S.Ct 
362, 261 U.S. 617, 67 L.Ed. 829 
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of the act is to accomplish other purposes, such as 
the suppression of the drug traffic and habit.^ 

§ 28. Corporation Excise Taxes 

Statutes Imposing excise taxes on corporations for 
doing business as such have been upheld. 

Statutes imposing an excise tax on corporations 
for the privilege of doing business as a corpora¬ 
tion have been upheld,^ notwithstanding the corpo¬ 
rations on which the tax is imposed are created by, 
and operate under, the authority of the states,^ 
and notwithstanding the possibility that the rights 
of the several states to create corporations may be 


practically destroyed by such statutes.^ The stat¬ 
utes have been sustained, although the tax is meas¬ 
ured by the income of the corporation^ or is based 
on the declared value of its capital stock.^ 

§ 29. Processing and Floor Stock Taxes 

Statutes imposing excise taxes on manufacturing 
processes have been upheld when within constitutional 
limitations. 

Statutes imposing a tax on a manufacturing proc¬ 
ess have generally been sustained,^ except where 
the statute was considered as primarily of such reg¬ 
ulatory nature as was beyond the power of con¬ 
gress to enact.^® A tax on products held by the 


—Fyke v. U. S., C.C.A.Tex., 254 
P. 225, 165 C.C.A. 513. 

49 C.J. p 1059 notes 24-27. 

Reserved powers of state are not 
invaded by such statute.—Alston v. 
tJ. S., 47 S.Ct. 634, 274 U.S. 289, 71 
L.Ed. 1052—49 C.J. p 1059 notes 28, 
29. 

3 . xJ.S.—S. V. Doremus, Tex., 39 
S.Ct. 214, 249 U.S. 86, 63 U.Ed. 
493—Hushes v. U. S., Mo., 253 F. 
545, 165 C.C.A. 215, certiorari de¬ 
nied, 1919, 39 S.Ct. 291, 249 U.S. 
610, 63 L.Ed. 801. 

33 -C.J. p 334 note 41—49 C.J. p 1059 
note 30. 

Tax on smoking* opium 
U.S-—Lee Mow Lin v, U. S., C.C.A. 
Mo., 250 P. 694, 162 C.C.A. 656, 
certiorari denied 38 S.Ct. 581, 247 
U.S. 518, 62 L.Ed. 1245. 
Excessiveness of tax was held not 
to invalidate statute.—Accardo v. 
Fontenot, D.C.La., 269 F. 447, af¬ 
firmed, C.C.A.. 278 F. 871. 

4. U.S.—^Anderson v. Forty-Two 
Broadway Co., N.Y,, 36 S.Ct. 17, 
239 U.S. 69, 60 L.Ed. 152—Ameri¬ 
can Viscose Corporation v. Rothen- 
sies. C.C.A.Pa., 121 P.2d 186— 
Prime Securities -Corporation v. U. 
S., C.C.A.Mich., 119 F.2d 939, cer¬ 
tiorari denied 62 S.Ct. 102, 314 U. 

S. 654, 86 L.Ed. 524, Michig:an Sili¬ 
ca Co. V. U. S., 62 S.Ct. 103, 314 
U.S. 654, 86 L.Ed. 524, General 
Chromium Corporation v. U. S., 
62 S.Ct. 103, 314 U.S. 654, 86 L.Ed. 
524, Senior Investment Corpora¬ 
tion V. U. S., 62 S.Ct. 103, 314 U.S. 
654, 86 L.Ed. 624, Udylite Co. v. 
U. S., 62 S.Ct. 103, 314 U.S. 654, 
86 L.Ed. 524 and Standard Cotton 
Products Co- V. U. S., 62 S.Ct. 103, 
314 U.S. 654, 86 L.Ed. 524. 

33 -C.J. p 292 notes 13, 21. 

Exemptions from tax 

(1) Labor, agricultural, and horti¬ 
cultural organizations, fraternal and 
benevolent societies, and organiza¬ 
tions for religious, charitable, or ed¬ 
ucational purposes may be excepted 
from the operation of the excise tax 
on the doing or the carrying on of 


business in a corporate or auasi-cor- 
porate capacity, without invalidating 
the tax—Flint v. Stone Tracy Co., 
Vt, 31 S.Ct. 342, 220 U.S. 107, 55 L. 
Ed. 389, Ann.Cas.l912B 1312. 

(2) Similarly, exempting corpora¬ 
tions whose net annual incomes are 
under specified amount does not in¬ 
validate the tax.—^Flint v. Stone 
Tracy Co., supra. 

5. U.S.—^Flint V. Stone Tracy Co., 
supra. 

6 - U.S.—splint V. Stone Tracy Co., 
supra. 

7. U.S.—Flint V. Stone Tracy Co., 
supra. 

8 . U.S.—Helvering v. Lerner Stores 

Corporation, Md., 62 S.Ct. 341, 314 
U.S. 463, 86 L.Ed. 343—Yellow Cab 
Co. V. U. S., C.C.A.I11., 123 F.2d 

632—Utah Oil Refining Co. v. 
Hinckley, •C.C.A.Utah, 121 F.2d 678 
—American Viscose Corporation v. 
Rothensies, C.C.A.Pa., 121 P.2d 186 
—Prime Securities Corporation v. 
U. S., C.C.A.Mich., 119 F.2d 939, 
certiorari denied 62 S.Ct. 102, 314 
U.S. 654, 86 L.Ed. 524. Michigan 

Silica Co. v. U. S., 62 S.Ct. 103, 314 

U. S. 654, 86 L.Ed. 524, General 

Chromium Corporation v. U. S., 62 
S.Ct. 103, 314 U.S. 654, 86 L.Ed. 

524, Senior Investment Corporation 

V, U. S., 62 S.Ct. 103, 314 U.S. 654, 
86 L.Ed. 624, Udylite Co. v. U. S., 
62 S.Ct. 103, 314 U.S. 654, 86 L.Ed. 
624, and Standard Cotton Products 
Co. V. U. S., 62 S.Ct, 103, 314 U.S. 
654, 86 L.Ed. 624—Rochester Gas 
& Electric Corporation v. McGow¬ 
an, 'C.C.A.H.Y., 116 F.2d 953—Lib¬ 
erty Paper Board Co. v. U. S., D. 
C.Ohio, 37 P.Supp. 751—U. S. Steel 
Products Co. V. U. S., D.C.N.J., 36 
F.Supp. 368—'Chicago Telephone 
Supply Co. V. U. S., CtCl., 35 F. 
Supp. 470—Servel, Inc. v. U. S., Ct. 
Cl., 35 P.Supp. 466, certiorari de¬ 
nied General Motors Corporation v. 
U. S., 61 S.Ct. 826, 312 U.S. 708, 
85 L.Ed. 1140, rehearing denied 62 
S.Ct. 52, 314 U.S. 708, 86 L.Ed. 666, 
certiorari denied United Motor 
Service v. U. S., 61 S.Ct 826, 312 
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U. S. 708, 85 LEd. 1140, rehearing 
denied 62 S.Ct. 52, 314 U.S. 708, 86 
L.Ed. 565—Stanolmd Oil & Gas Co. 

V. Jones, D.C.Okl., 34 P.Supp. 965, 
affirmed, C.C.A., 122 F.2d 93 6—Lake 
Terminal R. Co. v. U. S., D.C.Ohie, 
34 P.Supp. 963—Universal Explora¬ 
tion Co. V. Davis, D.C.Ala., 34 F- 
Supp. 96—Kentucky Fire Brick Co. 
V. Glenn, D.C.Ky., 34 P.Supp. 35— 
Isthmian S. S. Co. v. U. S., D.C. 
Del., 33 F.Supp. 1007—Hornell Ice 
& Cold Storage Co., D.C.N.Y., 32 P. 
Supp. 468—Stromberg-Carlson Mfg. 
Co. V. McGowan, D.C.N.Y., 32 P. 
Supp. 101, affirmed, C.C.A., Roches¬ 
ter Gas & Electric -Corporation v. 
McGowan, 115 F.2d 953—Mountain 
Iron Co. V. U. S., D.C.Minn., 31 F 
Supp. 895—Midvale Paper Board 
Co. V. U. S.. D.C.N.Y., 31 P.Supp. 
851—Allied Agents v. U. S., Ct.Cl, 
26 P.Supp. 98, certiorari denied 60 
S.Ct. 72, 308 U.S. 561, 84 L.Ed. 471. 

9. U.S.—^Colgate-Palmolive-Peet Co. 
V. U. S., Del., 64 S.Ct. 227, 320 
U.S. 422, 88 L.Ed. 143, rehearing 
denied 64 S.Ct. 433, two cases, 320 
U.S. 816, 88 L.Ed. 493—Cincinnati 
Soap Co. V. U. S., Neb., 67 S.Ct. 
764, 301 U.S. 308, 81 L.Ed. 1122— 
Los Angeles Soap Co. v. Rogan, D, 
C.Cal., 14 F.Supp. 112. 

19. U.S.—Rickert Rice Mills v. Fon¬ 
tenot, La., 66 S.Ct 374, 297 US. 
110, 80 L.Ed. 513, rehearing de¬ 
nied 66 S.Ct 438, 297 U.S. 726, 
80 L.Ed. 1009, Dore v. Fonfcnot, 
66 S.Ct 439, 297 U.S. 726, 80 L 
Ed. 1009, United Rice Milling Prod¬ 
ucts Co. V. Fontenot, 66 S.Ct 430, 
297 U.S. 727, 80 L.Ed. 1009, Baton 
Rouge Rice Mills v. Fontenot, 56 
S.Ct 440, 297 U.S. 727, 80 L.Ed. 
1009, Simon v. Fontenot, 56 S.Ct. 
440, 297 U.S. 727, 80 L.Ed. 1009, 
Levy Rice Milling Co. v. l^ontcnot*, 
56 S.Ct 440, 297 U.S. 727, 80 L.Ed. 
1009, Farmers Rice Milling Co. v. 
Fontenot, 56 S.Ct 441, 297 U.S. 727, 
80 L.Ed. 1009, and Noblo-Trottor 
Rice Milling -Co. v. Fonlonot, 5 6. 
S.Ct 441. 297 U.S. 727. 80 L.Ed. 
1009. 
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producer thereof and intended for sale or use in 
the manufacture or production of any article in¬ 
tended for sale has been held valid.^^ 

The fact that the statute contains a provision 
specifying the purpose for which the proceeds of 
the tax should be devoted does not render it in¬ 
valid if the purpose specified is one which would 
sustain a subsequent and separate appropriation 
made out of the general fund of the treasury.^2 

§ 30. Taxes on Specific Articles or Transac¬ 
tions 

Statutes imposing excise taxes on articles and trans¬ 
actions of different kinds generally have been held valid. 

Congress from time to time has imposed excise 
taxes on specific articles or transactions, and stat¬ 
utes of this nature have generally been sustained as 


§ 30 

valid and constitutional,such as taxes on cigars, 
cigarettes, tobacco, and snuff/^ club membership 
fees and dues,^® liquor and wine,^^‘ oleomarga¬ 
rine,transportation of oil by pipe line,^S and the 
sale of amusement tickets in excess of the regular 
or established rate at the box office,or away from 
the box office.20 Such statutes are not rendered 
invalid by the mere inclusion therein of rules and 
regulations aimed at making them effective,al¬ 
though enforcement thereof tends to destroy or re¬ 
strict the manufacture of the article taxed.^^ How¬ 
ever, if it is considered as being of such regula¬ 
tory nature as is beyond the power of congress to 
enact, the statute falls.^3 

The fact that such a tax is oppressive or unjust 
does not of itself invalidate the statute,^'^ nor does 
the fact that the tax may reduce or control profits 


Ag'ricTiltTiral Adjustment Act of 1933 

(1) Was held invalid.—U. S. v 
Butler, Mass., 56 S.Ct. 312, 297 U.S. 

I, 80 L.Ed. 477, 102 A.L.R. 914— 
Cudahy Packing- Co. v. U. S., D.C.IIL, 
37 P.Supp. 563, reversed on other 
grounds, C.C.A., 126 F.2d 429—F. G. 
Vogt & Sons V. Rothensies, D.C.Pa., 
11 F.Supp. 225. 

(2) Some earlier cases upheld the 
constitutionality of the statute.— 
Uarahee Flour Mills Co. v. Nee, D.C. 
Mo., 12 F.Supp. 395, remanded, C.C. 
A., 81 F.2d 623—La Croix v. U. S., D. 
C.Tenn., 11 F.Supp. 817, appeal dis¬ 
missed, C.C.A., 85 F.2d 569. 

II. U.S.—Mount Tivy Winery v. 
Lewis, aC.A.Cal., 134 F.2d 120. 

12. U.S.—Cincinnati Soap Co. v. U. 
S., Neb., 57 S.Ct. 764, 301 U.S. 308, 
81 L.Ed. 1122. 

13. U.S.—^Nicol V. Ames, Ill., 19 S. 
Ct. 522, 173 U.S. 509, 43 L.Ed. 786 
—Veazie Bank v. Fenno, Me., 8 
Wall. 633, 19 L.Ed. 482—^Apollo Op¬ 
erating Corporation v. Anderson, 
C.C.A.N.T., 55 F.2d 66—Sea Gull 
Lubricants, to Use of National 
Acme Co. v. U. S., Ct.Cl., 50 F. 
Supp- 230, certiorari denied Sea 
Gull Lubricants v. U. S., 64 S.Ct. 
616, 321 U.S. 774, 88 L.Ed. 1069. 

14. U.S.—^Patton Y. Brady, Va., 22 
S.Ct. 493, 184 U.S. '608, 46 L.Ed. 
713. 

Ohio.—^Keilson Cigar Co. v. Braden, 
18 N.E.2d 986, 59 Ohio App. 562. 

15. U.S.—Munn v. Bowers, C.C.A.N. 
Y., 47 F.2d 204, certiorari denied 
61 S.Ct. 492, 283 U.S. 845, 75 L. 
Ed. 1454—McCaughn v. Williams, 
C.C.A.Pa., 23 F.2d 840, certiorari 
denied 48 S.Ct. 322, 276 U.S. 629, 
72 L.Ed. 740—Masonic Country 
Club of Western Michigan v. Hold¬ 
en, D.C.Mich., 12 F.2d 951, reversed 
on other grounds, C.C.A., 18 F.2d 
553. 


16. U.S.—U. S. V. One Ford Coup'S 
Automobile, Ala., 47 S.Ct. 154, 272 
US. 321, 71 L.Ed. 279, 47 A.L R. 
1025—Mount Tivy Winery v. Lew¬ 
is, C.C.A.Cal., 134 F.2d 120—U. S. 
V. U. S. Industrial Alcohol Co., D. 
C.Md., 8 F.Supp. 179. 

33 C.J. p 337 note 84. 

17. U.S.—McCray v. U. S., Ohio, 24 
S.Ct. 769, 195 U.S. 27, 49 L.Ed. 
78, 1 Ann.Cas. 561. 

33 C.J. p 330 note 74. 

18. U S.—Standard Oil Co. v. Mc¬ 
Laughlin, C.C.A.Cal., 67 F.2d 111, 
certiorari denied 54 S Ct. 640, 292 

U. S. 631, 78 L.Ed. 1485, rehearing 
denied 54 S.Ct. 713, 292 U.S. 605, 
78 L.Ed, 1457—Standard Oil Co. of 
California v. McLaughlin, D.C.Cal., 
55 P.2d 274 —^Motter v. Derby Oil 
Co., C.aA.Kan., 16 F,2d 717, cer¬ 
tiorari denied 47 S.Ct. 477, 273 U. 
S. 762, 71 L.Ed. 879—Caminol Co. 

V. U. S., D.CCal., 41 F.Supp. 819— 
Meischkke-Smith v. Warden, C.C.A. 
Cal., 286 F. 785, certiorari denied 
44 S.Ct. 5, 263 U.S. 699, 68 L.Ed. 
513. 

19. U.S.—^Apollo Operating Corpora¬ 
tion V. Anderson, C.C.A.N.Y., 55 F. 
2d 66. 

20 . U.S.—^Alexander Theatre Ticket 
Office V. U. S., C.C.A.N.Y., 23 F.2d 
44, followed in McKenna v. Ander¬ 
son, C.C,A.N.Y., 31 F.2d 1016, cer¬ 
tiorari denied, 49 S.Ct. 482, 279 U. 
S. 869, 73 L.Ed. 1005. 

21. U.S.—Cloverleaf Butter Co. v. 
Patterson. Ala., 62 S.Ct. 491, 315 

U. S. 148, 786, 86 L.Ed. 754—Felsen- 

held V. U. S., W.Va., 22 S.Ct. 740, 
186 U.S. 126, 46 L.Ed. 1085— 

Dougherty v. U. S., Pa., 108 F. 56, 
47 C.C.A. 195, certiorari denied 
Dougherty v. U. S.. 21 S.Ct. 926, 
181 U.S. 622, 45 L.Ed. 1033—U. S. 

V. 288 Packages of Merry World 
Tobacco, D.C.W.Va., 103 F. 453— 
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Nusbaum v. Emery, C.C.IIL, 18 F. 
Cas.No.l0,S80, 3 Biss. 469, 18 Int. 
Rev.Rec. 85. 

22. U.S.—McCray v. U. S., Ohio, 24 
S.Ct. 769, 195 U.S. 27, 49 L.Ed. 78, 
1 Ann.Cas. 561. 

23. U.S.—Trusler v. Crooks, Mo., 46 
S.Ct. 165, 269 U.S. 475, 70 L.Ed. 
365—Hill V. Wallace, Ill,, 42 S.Ct. 
453, 259 U.S. 44, 66 L.Ed. 822. 
Kerr-Smith Tobacco Act, 7 U.S.C. 

A. §§ 7ol--766, subsequently repealed, 
was held invalid as an unconstitu¬ 
tional exercise of the power of con¬ 
gress to tax.—Glenn v. Smith, C.G.A. 
Ky., 91 P.2d 447, certiorari denied 
Glenn v. Smith, 58 S.Ct. 755, 303 U. 
S. 657, 82 L.Ed. 1116—Robertson y. 
Taylor, C.C.A.N.C.. 90 F.2d 812—Penn 
V. Glenn, D.C.Ky., 10 P.Supp. 483, 
appeal dismissed, C.C.A., Glenn v. 
Penn, 84 P.2d 1001. 

Child labor taxes 

The Child Labor Tax Law, Act 
Febr. 24, 1919 tit 12 § 1200 et seq, 
40 U.S St. at L. p 1138 et seq, impos¬ 
ing a tax on a person employing 
child labor, was held invalid as man¬ 
ifestly intended to regulate the em¬ 
ployment of child labor, which is a 
matter reserved to the states.—Bai¬ 
ley V. Drexel Furniture Co., N.C., 42 
S.Ct. 449, 259 U.S. 20, 66 L.Ed. 817, 
21 A.L.R. 1432. 

24. U.S.—^Veazie Bank v. Fenno, 
Me., 8 Wall. 533, 19 L.Ed. 482— 
Apollo Operating Corporation v. 
Anderson, C G.A.N.Y., 55 F.2d 66 
—F, Couthoui, Inc., v. U. S„ CtCL, 
64 F.2d 158, certiorari denied 52 
S.Ct. 396, 285 U.S. 548, 76 L.Ed. 
939—Clay Products v. U. S„ Ct 
CL, 52 P.2d 1033—^Alexander Thea¬ 
tre Ticket Office v. U. S., C.C.A.N. 
Y., 23 F.2d 44, followed in McKen¬ 
na V. Anderson, O.C.A.N.Y., 31 F 
!2d 101'6, certiorari denied 49^ S.Ct 
482, 279 U.S. 869, 73 L.Ed. 1005. 
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iit some instances invalidate it,^^ The statute is 
not invalid because it imposes the tax on some ar¬ 
ticles or transactions and not on others.^® 

§ 31. Stamp Taxes 

Statutes imposing a stamp tax on private Instru¬ 
ments or documents have generally been upheld against 
coinstitutional attack. 

Acts of congress, imposing a tax on instruments 
or documents of a specified nature, payable by 
means of stamps purchased and affixed to the in¬ 
strument or document, in accordance with the gov¬ 
erning provisions or regulations, generally have 
been held valid,^7 except to the extent that the stat- j 
ute may prohibit the use of a taxable unstamped 
written instrument in evidence in a state court 28 
However, in so far as congress has no power to 
tax the means or instrumentalities employed by a 
state in conducting its strictly governmental func¬ 
tions, revenue acts which imposed a stamp tax on 
instruments devised by the states for the raising of 
state revenue,29 or on writs or other processes of 
state courts,20 have generally been declared un¬ 
constitutional 

§ 32. Collection and Enforcement of Taxes 

Various statutes providing the mode of collecting and 
enforcing taxes imposed have been sustained as valid. 


Provisions of various tax acts of congress for 
the assessment, collection, and enforcement of tax¬ 
es imposed have been sustained against constitu¬ 
tional attack.2l 

Use of stamps. Provisions for the use of 
stamps as a method of collecting a lax have been 
sustained as constitutional.22 

Prohibitions against restraint of tax enforce¬ 
ment. Provisions of various statutes prohibiting 
the institution of any suit, action, or proceeding 
having the purpose or effect of restraining the as- 
j sessment, collection, or enforcement of a tax im¬ 
posed by law have been sustained as valid and con¬ 
stitutional, where an adequate and exclusive rem¬ 
edy for the recovery of taxes paid is provided if 
the tax is declared invalid.22 

§ 33. Refunding Taxes Collected 

Statutes providing for the refund of taxes wrongfully 
collected, including restrictions on the right to such re¬ 
fund, have been sustained against constitutional attack. 

Statutes relating to the refunding of taxes ille¬ 
gally or erroneously collected have been held not in¬ 
valid, 24 including restrictions which are intended to 
make certain that the money refunded will go to 


25. U.S.—^Alexander Theatre Ticket 
Omce V. U. S., C.C.A.N.T., 23 F.2d 
44, followed in McKenna v. Ander¬ 
son, C.C.A.N.T., 31 P.2d 1016, cer¬ 
tiorari denied, 49 S.Ct, 4.S'2^ 1279 U. 
S. 869, 73 L.Ed. 1005. 

26. U.S.—^Nicol V. Ames, Ill., 19 S.Ct. 
522, 178 U.S. 509, 43 U.Ed. 7,86— 
Alexander Theatre Ticket Office v. 
U. S., C.C.A.N.Y., 23 F.2d 44, fol¬ 
lowed in McKenna v. Anderson, C. 
C.A.lSr.Y., 31 F.2d 1016, certiorari 
denied 49 S.Ct. 48‘2, 279 U.S. ;8'69, 
7:3 UBd. 1005. 

27. U.S.—^National Thrift Corpora¬ 
tion of America v. Welch, D.C.Cal., 
66 F.2d 1077—Clay Products v. 
U. S., CtCL, 52 P.2d 1033. 

83 C.J. p 316 note 34. 

28. Mich,—Sammons v. Halloway, 
21 Mich. 162, 4 Am.R. 465. 

N.Y.—Gilbert v. Sagre, 6 Lans. 287, 
affirmed 67 K.Y. 639—Baird v. 
Pridmore, 29 How.Pr. 253, affirmed 
31 How.Pr, 359. 

Admissibility in evidence of un¬ 
stamped instrument see infra § 
652. 

29. Wis.—Barden v. Columbia Coun¬ 
ty Sup'rs, 33 Wis. 445, 14 Am.R. 
762. 

Tax on tax deed executed under 
state laws.—Delorme v. Ferk, 24 
Wis. 201—Sayles v, Davis, >22 Wis. 
225. 


I 30. Ind.—Brumback v. Paul, 22 Ind. 

I 282. 

33 O.J. p 317 note 44. 

Tax on certificate of clerk of court 
I N.Y.—Neldert v. Chicag-o, R. I. & P. 

R. Co., 153 N.Y.S. 658, 89 Misc. 282, 
reversed on other grounds 155 H.Y. 

S. 818, 169 App.Div. 677. 

Beferee^s deed 

Tax otherwise valid was held val¬ 
id as applied to referee’s deed in 
foreclosure.—^Home Title Ins. Co. of 
New York v. Keith, D.C.N.Y., 230 
F. 905. 

31. U.S.—Phillips V. C. I. R., 51 S. 
Ct. 608, 283 U.S. 589, 75 D.Ed. 1289 
—^Alexander v. Mid-Continent Pe¬ 
troleum Corporation, C.C.A.Okl., 61 
F.2d 735—Routzahn v. Tyroler, C. 
C.A.Ohio. 36 F.2d 208—0. D. Jen¬ 
nings & Oo. V. Reinecke, D.C.Ill., 
19 F.Supp. 197. 

Tax lions 

(1) Statute creating a lien on 
property of a taxpayer for nonpay¬ 
ment of taxes has been sustained as 
valid.—Detroit Bank v. U. S., Mich., 
63 S.Ct. 297, 317 U.S. 329, 87 L.Ed. 
304. 

(2) To the extent that the exist¬ 
ence or effect of the lien is made 
dependent on state law, a state stat¬ 
ute affecting such a lien will be 
sustained.—^U. S, v. Maniaci, D.G. 
Mich., 36 F.Supp. 298, affirmed, C.C, 
A., 116 F.2d 935. 


(3) However, a state statute af¬ 
fecting such a lien in a manner 
other than that permitted by the 
federal statute is invalid and with¬ 
out effect,—In re Dartmont Coal Co., 
C.C.AW.Va., 46 F.2d 455. 

Statute held invalid 

Statute authorizing commissioner 
of internal revenue to assess and 
collect liability at law or in equity 
of transferee of property of taxpayer 
in respect of tax was held unconsti¬ 
tutional,—Owensboro Ditcher & 
Grader Co. v. Lucas, D.C.Ky., 18 F.2d 
798, appeal dismissed, C.C.A., Lucas 
V. Owensboro Ditcher & Grader Co., 
2i2 F.’2d 1015. 

32. U.S.—Nicol V. Ames, C.O.Ill., 89 

F. 144, affirmed 19 S.Ct. 622, 173 U. 
S. 609, 43 L.Ed. 786. 

33- U.S.—Steinhagen Rice Milling 
Co. V. Scofield, C.O.A.Tex„ 87 F.2d 
804, certiorari denied 67 S.Ct. 494, 
300 U.S. 663. 81 L.Ed. 872, Beau¬ 
mont Rice Mills v. Scofield, 67 S.CL 
494, 300 U.S, 663, 81 L.Ed. 872, 
Gulf Coast Rice Mills v. Scofield, 
57 S.Ct. 494, 300 U.S. 663, 81 L.Ed.. 
872, El Campo Rice Milling Oo. v.. 
Scofield. 67 S.Ct 494, 300 U.S. 663. 
81 L.Ed. 872 and Tyrrell Rice Mill¬ 
ing Go. V. Scofield, 67 S.Ct 494. SOO* 
U.S. 663. 81 L.Ed. 872—Rieder v. 
Bogan, D.C.Cal., 12 F.Supp. 307. 
Remedies for wrongful enforcement 
of taxes see infra §§ 823-839. 

34. U.S.—Shearer v. Burnet, 62 S* 
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the person who has borne the burden of the im¬ 
proper tajc.25 xhe fact that no provision is made 
for making the refund to one to whom the tax bur¬ 
den has been shifted by the original taxpayer does 
not render the statute invalid as to the latter to 
whom the refund is denied.^® In providing for a 
refund of taxes unlawfully exacted, the fact that 
the statute does not specifically point out the avail¬ 
able funds out of which the refund is to be made 
does not invalidate it.^*^ 

§ 34. Recovery of Taxes Paid 

The means provided for the recovery of taxes wrong¬ 
fully collected must have some reasonable relation to the 
end sought to be attained. 

It has been said that, although it is the function 
of congress to provide the means for the recovery 
of taxes unlawfully collected, the means provided 
must have some reasonable relation to the end 


§ 35 

sought to be attained, and must furnish some rea¬ 
sonable method by which the taxpayer may recov¬ 
er what should not have been taken from him.^S 
The validity of various statutes has been sustained, 
such as provisions for an administrative hearing 
and review of a claim for a tax refund, although 
original recourse to the courts for recovery of the 
tax is prohibited thereby, where provision is also 
made for ultimate review by the courts provi¬ 
sions making an unsuccessful appeal to the commis¬ 
sioner of internal revenue for a refund a prerequi¬ 
site to an action and provisions fixing a limita¬ 
tions period after which no refund can be sought 
or made,or obviating the necessity of a protest 
at the time of pa3ment.42 

§ 35. Offenses, Penalties, Searches, Seizures, 
and Forfeitures 

Statutes providing for forfeitures, penalties, and 


Ct. 332, 285 U.S. 228, 76 L.Ed. 724 
—Hind V. U. S„ Ct.Cl., 41 F.2d 892. 
limitations 

Statute depriving taxpayer of right 
to recover as overpayment tax col¬ 
lected after running of limitations, 
where delay was caused by claim 
in abatement, was held not unconsti¬ 
tutional.—Mascot Oil Co. v. U. S., Ct. 
CU 51 S.Ct. 196, 282 U.S. 434, 75 L. 
Ed. 444—U, S. V. Wyman, Partridge 
& Co., Ct.Cl., 51 S.Ct. 196, 282 U.S. 
434, 75 L.Ed. 444—Heiner v. Erie 
Coal & Coke Co., Pa., 61 S.Ct. 196, 
282 U.S. 434, 75 U.Ed. 444—Graham 
V. Goodcell, Cal,, 51 S.Ct. 186, 282 
U-S. 409, 75 L.Ed. 415—Oak Worsted 
Mills V. U. S., Ct.Cl., 61 S.Ct. 186. 
282 U.S. 409, 75 L.Ed. 415—Taft 

Woolen Co. v. U. S.. Ct.Cl., 61 S. 
Ct. 186, 282 U.S. 409, 75 L.Ed. 415— 
Second Nat. Bank of Saginaw, Mich. 
V. U. S., €t.Cl., 51 S.Ct. 186, 282 U. 
S. 409, 75 L.Ed, 415—Boston Pressed 
Metal Co. v. U. S., Ct.Cl., 51 S.Ct. 
186, 282 U.S. 409, 75 L.Ed. 415— 
Wright & Taylor v. Lucas, Ky., 51 
S.Ct. 186, 2S2 U.S. 409, 75 L.Ed. 416 
—Eastern Equities Corporation v. U. 
S., Mass., 51 S.Ct. 186, 282 U.S. 409, 
75 L.Ed. 415—Daniel Reeves, Inc. v. 
Anderson, C.C.A.N.Y., 43 F.2d 679. 
affirmed 51 S.Ct. 186, 282 U.S. 409, 
75 L.Ed. 415 and followed in Jen¬ 
nings V. Anderson, C.C.A., 43 F.2d 
683. affirmed 61 S.Ct. 186, 282 U.S. 
409, 75 L.Ed. 415—Huntley v. Gile, 
CC.A.Or., 32 F.2d 857. 

35. U.S.—^Anniston Mfg. Co. v. Da¬ 
vis, Ala., 67 S.Ct. 816, 301 U.S. 337, 
81 L.Ed. 1143, rehearing denied 
Anniston Mfg. Co. v. Davis, 58 S. 
Ct. 8, 302 U.S. 772, 82 L.Ed. 599— 

U. S. V. Jefferson Electric Mfg. Co., 
eta., 54 S.Ct 443, 291 U.S. 386, 
78 L.Ed. 859—American Chain Co. 

V. ^Eaton, CtCL, 64 S.Ct 443, 291 
U.S, 386, 78 ImBO, 869—Routzahn 


V. Willard Storage Battery Co., Ct. 
CL, 54 S.Ct 443, 291 U.S. 386, 78 
L.Ed. 859—Interwoven Stocking 
Co. V. U. S„ C.C.A.N.J., 144 F.2d 

768—Colonial Milling Co. v. C. I. 

R. , C.C.A., 132 P.2d 505, certiorari 

denied 63 S.Ct 857, 318 U.S. 780, 
87 L.Ed. 1148—Bethlehem Baking 
Co. V. U. S., C.C.A.Pa., 129 F.2d 

490—Fuhrman & Forster Co. v. C. 
I. R., C.CA., 114 F.2d 863, certio¬ 
rari denied 61 S.Ct 613, 312 U.S. 
686, 85 L.Ed. 1123—Lee Wilson & 
Co. V. C. I. R., C.C.A., 111 F.2d 

313—Southwestern Serum Co. v. C. 
I. R., C.C.A., 108 F.2d 843, certio¬ 
rari denied 60 S.Ct 976, 310 U.S. 
628, 84 L.Ed. 1398—Colorado Ser¬ 
um Co. V. C. I. R., C.C.A., 108 F.2d 
843, certiorari denied 60 S.Ct. 975, 
310 U.S. 627, 84 L.Ed. 1398—P. & 
P. Laboratories v. C. I. R., C.C.A., 
104 F.2d 563—^Upchurch Packing 
Co. V. U. S., D.C.Ga., 53 P.Supp. 

791, affirmed, C.C.A., 151 P.2d 983 
—Vennell v. U. S., D.C.Pa., 36 P. 
Supp. 646, petition granted 38 P. 
Supp. 381, affirmed, C.C.A., 122 P. 
2d 936—Seligman’s, Inc. v. U. S., 
D.C.La., 30 P.Supp. 895—Cudahy 
Packing Co. v. Harrison, D.C.IIL, 
18 P.Supp. 250—Edwin Cigar Co. v. 
Higgins, D.C.N.Y., 17 P.Supp. 988 
—Lincoln Mills of Alabama v. Da¬ 
vis, D.C.Ala,, 15 P.Supp. 257, af¬ 
firmed, C.C.A., Anniston Mfg. Co. 
V. Davis, 87 P.2d 773, affirmed 67 

S. Ct 816, 301 U.S. 337, 81 L.Ed. 
1143, rehearing denied 58 S.Ct. S, 
302 U.S. 772, 82 L.Ed. 699—Frye 
& Co. V. Vierhus, D.C.Wash., 12 P. 
Supp. 697. 

*‘The controlling principle is that 
there Is no denial of constitutional 
right in requiring a claimant to 
show, where it can be shown, that he 
alone has borne the burden of the in¬ 
valid tax and has not shifted It to 

L57 


others.^'—^Anniston Mfg. Co, v. Davis, 
Ala., 57 S.Ct 816, 822, 301 U.S. 337, 
81 L.Ed. 1143, rehearing denied 58 
S.Ct 3, 302 U.S. 772, 82 L.Ed. 599. 
Statute held invalid 
U.S.—Edwin Cigar Co. v. Higgins, 
D.C.N.Y., 14 P.Supp. 817. 

36. U.S.—^Anniston Mfg. Co. v. Da¬ 
vis, Ala., 67 S.Ct 816, 301 U.S. 337, 
81 L.Ed. 1143, rehearing denied 58 
S.Ct 3, 302 U.S. 772, 82 L.Ed. 599. 

37. U.S.—^Larabee Flour Mills Co. 
V. Nee. D.C.Mo., 11 P.Supp. 132. 

38. U.S.—A. P. W. Paper Co. v. Ri¬ 
ley, D.C.N.Y., 12 P.Supp. 738. 

33. U.S.—^Bdwin Cigar Co. v. Hig¬ 
gins, D.C.N.Y., 17 P.Supp. 988— 

Sheridan Flouring Mills v. Cassi¬ 
dy, D.C.Wyo., 17 P.Supp. 598— 
Butler V. Carney, D.C.Mass., 17 F. 
Supp. 133. 

Statute forbidding maintenance of 
suit in federal district court to re¬ 
cover processing taxes and floor 
stocks taxes illegally collected under 
Agricultural Adjustment Act was 
held not unconstitutional.—^Wilkes 
Barre Lace Mfg. Co. v. Mundy, D.C. 
Pa., 18 P.Supp. 65. 

40. U.S.—Dodge V. Osborn, App.D.C.,. 
36 S.Ct 275, 240 U.S. 118, 60 L.Ed. 
557. 

41. U.S.—L. T. Piver, Inc. v. Hoey, 
C.C.A.N.Y., 101 F.2d 68—Chicago 
Telephone Supply Co. v. U. S., Ct. 
CL, 23 P.Supp. 471, certiorari de¬ 
nied 59 S.Ct 92, 805 U.S. 628, 83 
L.Ed. 402. 

Barring remedy before right ac¬ 
crued is not unconstitutional exer¬ 
cise of legislative power.—Ordway v. 
U. S., C.C,A.N.Y., 37 P.2d 19. 

42. U.S. — George Moore Ice Cream 
Co. V. Rose, Ga., 63 S.Ct 620. 289 
U.S. 373. 77 L.Ed. 1265. 



INTERNAL REVENUE 


47 C.J.S. 


§ 35 


punishment for offenses in connection with enforcing the 
revenue measures of congress are generally upheld where 
directly or reasonably related to the apparent purpose of 
raising revenue, and otherwise satisfy constitutional re¬ 
quirements. 

Congress, from time to time, has created of¬ 
fenses and provided for penalties and forfeitures, 
for the purpose of enforcing and making effective 
its tax measures. The validity of statutes of this 
nature has been sustained under the taxing power, 
if such statutes are directly or reasonably related 
to the apparent purpose of raising revenue^^ and 
otherwise satisfy constitutional limitations or re¬ 
straints.^^ Various statutes have been held not in¬ 
valid,^ ^ such as statutes providing for the punish¬ 
ment of persons willfully seeking to evade the pay¬ 
ment of taxes statutes making it a criminal of¬ 
fense to violate regulatory provisions of a revenue 
act,^*^ although such regulatory provisions have the 
effect of accomplishing purposes other than the 
raising of revenue statutes providing for the 
assessment and collection through administrative 


officers of an additional tax and for a penalty for 
the filing of a false and fraudulent return and 
statutes providing for the forfeiture of property in¬ 
volved in the fraudulent evasion of the payment 
of a tax, although under specified circumstances 
enforcement of the forfeiture is conferred on ad¬ 
ministrative officers without invocation of the ju- 
diciary.^^^ The fact that penalties of varying de¬ 
grees of severity are imposed for separate offenses 
which are parts of a continuing transaction was 
held not to invalidate the statute. 

Searches and seizures. Statutes authorizing in¬ 
ternal revenue officers to enter and examine prem¬ 
ises for the detection of violations of the revenue 
laws have been sustained against constitutional at¬ 
tack. 

Remission or mitigation. Statutes providing for 
the remission of fines, penalties, and forfeitures im¬ 
posed under various revenue acts have been sus¬ 
tained against constitutional attack.^^ 


43. U.S.—U. S. V. Dano, B.C.Pa., :20 
F.Supp. 458, affirmed, C.O.A., 91 F. 
’2d 1012—Oliver v. U. S., C.aA.W. 
Va,, 267 F. 544—Foreman v. U. S., 
Ya., 255 F. 621, 166 C.C.A. '655. 

49 C.J. p 1059 notes 31-35. 

Forfeitures under federal revenue 
acts see infra §§ 937-966. 

Offenses under federal revenue acts 
see infra §§ 988-10 20. 

Penalties under federal revenue acts 
see infra §§ 967-987. 

44. IT.S.—^Kenney v. C. I. B.., C.C.A. 
La,, 111 F.2d 374. 

Penalty witliotit notice or liearing* 

If the statute authorizes the col¬ 
lector of internal revenue to assess 
the penalty therein desig'nated as a 
tax, without notice or hearing" to the 
alleged offender, and thereafter to 
enforce the penalty by distraint, it is 
invalid.—Lipke v. Lederer, Pa,, 42 S. 
Ct. 549, 259 U.S. 557, 66 L.Ed. 1061 
—Coffey V. Noel, D.C.Va., 11 F.2d 
399—33 C.J. p 346 note 31, p 358 note 
25. 

Civil remedy and criminal pnnisli- 
ment may be provided by the statute 
without rendering it invalid.—Pum- 
milli V. Riordan, D.C.N.T., 275 F. 846. 
Statutes held invalid 

(1) Special excise tax imposed on 
retail liquor dealers doing business 
■contrary to state laws in addition to 
uniform tax on all such dealers.— 
Liberis v. Nee, D.C.Fla., 10 F.Supp. 
3,36. 

(2) Provision for collection by dis¬ 
traint of penalties imposed by Na¬ 
tional Prohibition Act on dealers 
dealing in selling intoxicating liq¬ 
uors.—-Thome v. Lynch, D.C.Minn., 
269 F. 995—Kausch v. Moore, D.C. 
Mo.. 268 F. 668—33 C.J. p 358 note 25. 

45. U.S.—J. W. Goldsmith. Jr., 


Grant Go. v. U. S., Ga., 41 S.Ct. 
189, 254 U.S. 505, 65 L.Ed. 376— 
Milkint v. Morgenthau, C.C.A.W. 
Va., 92 F.2d 266—Fishburn v. Jack- 
son, D.C.Tex., 55 F.2d 934—U. S. v. 
One Buick Roadster, D.C.Mont., 280 
F. 517. 

46. U.S.—U. S. V. Ragen. Ill., 62 S. 
Ct. 374, 314 U.S. 513, 86 L.Ed. 383, 
rehearing denied 62 S.Ct. 620, 315 
U.S. 826, 86 L.Ed. 1222 and 62 S. 
Ct. 621, 315 U.S. 826, 86 L.Ed. 1222. 

47. U.S.— In re Kollock, App.D.C., 17 
set. 444, 165 U.S. 526, 41 L.Ed. 
813—U. S. V. Signore, C.C.A.I11., 115 
F2d 669—U. S. v. Tishman, C.C.A. 
Ill., 99 F.2d 951—Ward v. U. S., C. 

C. A.Ga., 96 F.2d 189—Di Santo v. 
U. S., C.C.A.Ohio, 93 F.2d 948, cer¬ 
tiorari denied 58 S.Ct. 829, 303 
U.S. 662 , 82 L.Ed. 1121—U. S. v. 
Goldsmith, C.C.A.N.Y., 91 F.2d 983, 
certiorari denied 58 S.Ct. 38, 302 U. 
S. 718, 82 L.Ed. 555—Dano v. U. S., 

D. C.Pa., 20 F.Supp. 458, affirmed, 

C. C.A., 91 F.2d 1012—U. S. v. Tur¬ 
ner Bros., D.C.N.Y., 11 F.Supp. 908 
—U. S. V. Seventy-Eight Barrels, 

D. C.N.Y., 27 F.Cas.No.16,257, 7 Int. 
Rev.Rec. 4. 

Harrison Anti-Harcotic Act 

(1) Provision making it unlawful 
to purchase, sell, or dispense desig¬ 
nated drugs, except in or from the 
original stamped package, was held 
constitutional, as within the reve¬ 
nue powers of congress.—Gilmore v. 
U. S., 'C.C.A.Tex., 268 F. 719, certio¬ 
rari denied 41 S.Ct. 448, 255 U.S. 676, 
65 L.Ed. 794. 

(2) This provision was held not to 
invade reserved powers of states.— 
Alston V. U. S., 47 S.Ct. 634, 274 U. 
S. 289, 71 L.Ed. 1052. 

(3) Requirements that druggists 
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must not sell where they have 
knowledge that buyer is seeking a 
narcotic on a bogus prescription, and 
that physicians should bona fide pre¬ 
scribe in the course of professional 
treatment, to bring them within the 
statutory exemptions, are valid, as 
they are reasonable and germane to 
the revenue purpose.—Smith v. U. S., 
C.C.A.MO., 284 F. 673, certiorari de¬ 
nied 43 S.Ct. 362, 261 U.S. 617, 67 L. 
Ed. 829. 

(4) Otheo* provisions see 49 C.J. p 
1059 notes 3l~35. 

48. U.S.—U. S. V. Rosenberg, D.C. 
N.Y., 251 F. 963—U. S. v. One Hun¬ 
dred and Thirty-Two Packages of 
Spirituous Liquors and Wines, Mo., 
76 P. 364, 22 C.C.A. '2'28—U. S. v. 
Loeb, C.C.N.Y., 49 F. 636. 

49 C.J. p 1059 note 30. 

49. U.S.—McDowell v. Heiner, D.C, 
Pa., 9 F.2d 120, affirmed, C.C.A., 
15 P.2d 1015, certiorari denied 47 
S.Ct. 473, 273 U.S. 759, 71 L.Ed. 
877. 

33 C.J. p 356 note 76 [a] (1). 

50. U.S.—U. S. V. West Front Street 
Distillery, D.C.DeL, 25 P.Cas.No. 
14,965, 2 Abb. 192, 11 Int.Rev.Rec. 
174. 

Pa.—U. S. V. McKinley, 4 Brewst. 
246. 

property used in removal of goods 
on which tax has not been paid.— 
J. W. Goldsmith, Jr.-Grant Co. v. U. 
S., Ga., 41 S.Ct. 189, 254 U.S. 605, 
65 L.Ed. 376—33 C.J. p 371 note 77. 

51. U.S.—^U. S. V. De Large, D.C. 
Neb., 269 F. 820. 

52. U.S.—In re Meador, D.C.Ga., 16 
F.Cas.No.9,375, 1 Abb. 317, 10 Int. 
Rev.Rec. 74. 

53. U.S. —Wilson Motor Co. v. U. S.. 
C.aA,Wash.. 84 P.2d 630. 
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INTERNAL REVENUE 
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C. AMENDMENT, EBPEAL, AOT) HEYIVAL OF STATUTES 

1. Amexdmext of Revival of Statutes axb Changes ix Taxes 


§ 36 . Amendment 

Revenue statutes are subject to amendment by a sub¬ 
sequent enactment. 

In accordance with rules governing the amend¬ 
ment of statutes generally, as discussed in the CJ. 
S. title Statutes §§ 243-270, also 59 C.J. p 850 note 
43-p 887 note 93, internal revenue statutes are sub¬ 
ject to amendments^ by a subsequent enactment al¬ 
tering, rather than merely clarifying or remov¬ 
ing a doubt in, the earlier statute,as where the 
later statute supplies an omission in the earlier 
one,changes its effect by substituting one sig¬ 
nificant or operative word for another,or sub¬ 
stitutes a materially different scheme for the col¬ 
lection of the taxes.^^ However, a later statute 
merely declaratory of the legislative purpose of an 
earlier statute or merely clarifying it, so as to re¬ 
move a doubt therein does not operate as an amend¬ 
ment of the earlier statute.^^ 


In accordance with general rules, amendments oi 
internal revenue statutes by implication will not be 
upheld in doubtful cases.®^ 

§ 37. Revival 

Internal revenue statutes may, like other statutes 
be revived. 

In accordance with rules applicable to statute: 
generally, internal revenue statutes which hav( 
been repealed may be revived^^ by reenactment®^ 

§ 38. Changes in Taxes 

Changes in taxes may be effectuated by chajnges Ir 
the revenue statutes, and such changes may be retroac 
tive. 

Subject to constitutional and other limitations or 
the taxing power, changes in internal revenue tax¬ 
es may be effectuated by changes in the taxing stat¬ 
utes,®^ and such taxes may be retroactively chang¬ 
ed,®^ and the rate of taxation may be retroactivel} 
changed, at least for a certain period.®® 


Validity of conditions 

Statute authorizing- remission of 
forfeiture on condition that claimant, 
before acquiring interest in vehicle 
transporting tax-unpaid liquor, in¬ 
quired at headquarters of sheriff, po¬ 
lice chief, or other principal law en¬ 
forcement officers concerning record 
or reputation for liquor violations 
by claimant's debtor, was held not 
unconstitutional.—U. S. v. One 1936 
Model Lafayette Coup§ Automobile, 
Motor No. LE-30499, Serial No. L- 
30999, D.C.Ky., 14 F.Supp. 1003. 

54. U.S—Mead Corporation v. C. I. 

R., C.C.A., 116 F.2d 187—New Jer¬ 
sey Steamboat Co. v. Pleasonton, C. 
C.N.Y., 18 F.Cas.No.10,166, 8 

Blatchf. 259, affirmed New Jersey 
Steamboat Co. v. Collector, 18 Wall. 
478, 21 L.Ed. 769. 

Bemedies for collection 

The remedies for collection of in¬ 
ternal revenue, and statutes of lim¬ 
itation, affecting the remedy, may 
be changed or altered.—In re Glover- 
McConnell Co., D.C.Ga., 9 F.2d 683. 

55. U.S.—Mead Corporation v. C. I. 
R., C.C.A., 116 F.2d 187. 

Rffect of such amendment is to 
work a change in the prior law,— 
Mead Corporation v. C. I. R., supra. 

56. U.S.—Mead Corporation v. C. I. 
R., supra. 

57. U.S.—Moore v. Stewart, C.C.A. 
Ohio, 125 F.2d 538. 

58. U.S.—John A. Gebelein, Inc., B. 
C.Md., 12 F.Supp. 105. 

58. B.C.—Joy Floral Co. v. C. I. R., 
29 P.2d 865, 68 App.D.C. 277. 


Particular statutes held declaratory 
and not amendatory 

U. S.—C. I. R. V. Macaulay’s Estate, 
C.C.A., 150 P.2d 847—U. S. v. U, S. 
Industrial Alcohol Co., C.C.A.Md., 
103 F.2d 97—^Union Internationale 
Be Placements v. Hoey, C.C.A.N.T., 
96 P.2d 591. 

60. U.S.—Joseph Garneau Co. v. 
Bowers, B.C.N.T., 8 P.2d 378. 

61. U.S.—U. S. V. Stafoff, Mo., Ohio, 
Ariz., 43 S.Ct. 197, 260 U.S. 477, 
67 L.Ed. 358. 

62. U.S.—Wainer v, U. S., Wis., 57 
S.Ct. 79, 299 U.S. 92, 81 L.Ed. 58 
—U. S. V. Stafoff, Mo., Ohio, Ariz., 
43 S.Ct. 197, 260 U.S. 477, 67 L. 
Ed. 358, 

33 C.J. p 336 note 61, p 344 note 92. 

Porm of words used in the reen¬ 
acting statute is immaterial; a pro¬ 
vision that the repealed statutes 
shall “continue in force” being as ef¬ 
fective in reviving them as if con¬ 
gress enacted them in terms.—U. S. 

V. Stafoff, supra—^Bruno v. U. S., C.C. 
A.Mass., 289 F. 649. 

Under ‘Willis-Oamphell Act of Nov. 
23, 1921 

(1) Certain internal revenue stat¬ 
utes which had been repealed by the 
National Prohibition Act were re¬ 
vived by reenactment.—^Wainer v. U. 
S., Wis., 57 S.Ct. 79, 299 U.S. 92, 81 
L.Ed. 58—U. S. V. Stafoff, Mo., Ohio, 
Ariz., 43 S.Ct. 197, 260 U.S. 477, 67 
L.Ed. 358—Rand v. U. S., C.C.A.Iowa, 
77 F.2d 52—Case v. Alderson, C.C.A. 

W. Va., 76 F.2d 25—Rossi v. U. S., C. 
C.A.I11., 60 F.2d 955, affirmed 63 S. 
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Ot. 532, 2 'S 9 U.S. 89, 77 L.Ea. 1051- 
Foreman v. U. S., C.C.A.Ark., 28 F 
2d 768—Benton v. U. S., C C.A.N.C. 
28 P.2d 695—Commercial Credit Co 
V. U. S., C.C.A.Ohio, 5 F.2d 1—U. S 
V. One Bay State Roadster, B.C.Conn. 
2 F.2d 616—U. S. V. Knoblauch, D.C 
Neb., 291 F. 407—Bruno v. U. S. 
C.C.A.Mass., 289 F. 649. 

(2) Moreover, other internal reve 
nue statutes not in direct conflic 
with the Prohibition Act were ex 
pressly continued in effect.—U. S. v 
One Essex Coup-§, B.C.Mont., 291 F 
479. 

(3) However, provisions of suci 
statutes as were in direct confiici 
with the Prohibition Act were noi 
revived.—Gold v. U. S., G.C.A,N.J. 
102 P.2d 350—Bender v. U. S., C.C.A 
N.J., 93 F.2d 814—U. S. v. Knob 
lauch, B.C.Neb., 291 F. 407. 

63. U.S.—U. S. V. Stewart, 61 S.Ct 
102, 311 U.S. 60, 85 L.Ed. 40, re 
hearing denied 61 S.Ct. 390, 311 

U. S. 729, 85 L.Ed. 475—Jones v 
Blackwell, La., 100 U.S. 599, 25 L 
Ed. 752—Burgess v. Salmon, Va. 
97 U.S. 381, 24 L.Ed. 1104—Prankj 

V. Robards Tobacco Co., Ky., IL 
P. 784, 50 C.C.A. 527. 

Changes in taxes relating to tobacc< 
see infra § 541. 

64. U.S.—Lynch v. Hornby, Minn. 
38 S.Ct. 543, 247 U.S. 339, 62 L 
Ed. 1149—Brushaber v. Union Pac 
R.Co., N.Y., 36 S.Ct. 236, 240 U.S 
1, 60 L.Ed. 493, L.RA.1917B 414 
Ann.Cas.l917B 713—Cohan v. C. 3 
R., C.C.A., 39 F.2d 540. 

65. U.S.—Cohan v. C. I. R., supra. 
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2. Repeal op Statuies 


§ 39. In General 

Interna! revenue statutes are subject to repeal. Re¬ 
peal by implication, however, Is not favored. 

In accordance with general rules, as considered 
in the C.J.S. title Statutes §§ 280-297, also 59 C.J. 
p 900 note 32-p 931 note 70, internal revenue stat¬ 
utes may be repealed by subsequent statutes ex¬ 
pressly so providing; or by implication where the 
prior statutes are reenacted, or their provisions are 
inconsistent with, or repugnant to, such subsequent 
statutes.®^ The general rule that repeal of statutes 
by implication is not favored is particularly ap¬ 
plicable to revenue statutes,®*^ such repeal being 
held effective only when the repugnance between 
the statutory provisions in question is positive, 
and then only to the extent of such repugnance.^^ 

Effect of repeal of tax statute generally. Un¬ 
qualified repeal of a revenue tax statute extinguish¬ 
es all rights and liabilities thereunder except those 


vesting or accruing while it was in force.^O 
federal statute providing that the repeal of any stat¬ 
ute shall not have the effect of releasing or ex¬ 
tinguishing any penalty, forfeiture, or liability in¬ 
curred under such statute, unless the repealing acl 
shall so expressly provide, applies to revenue stat- 
utes.*^^ A statute repealing a tax act, but continu¬ 
ing in force all taxes “imposed” under the act, op¬ 
erated to save from repeal a tax definitely fixed, al¬ 
though not assessed.A revenue statute repealing 
a prior statute which has extinguished a certain ta:x 
liability does not operate to revive such liability.'^ 2 

§ 40. Income Taxes 

Statutes imposing income taxes are subject to re 
peal. 

In accordance with general rules, income tas 
statutes may be repealed."^ However, the repeal of 
such statutes by implication is not favored.'^® 


se. U.S.—Graham v. Goodcell, Cal., 
51 S.Ct. 186. 282 U.S. 409. 75 L.Ed. 
415—Miller v. C. I. R.. C.O.A., 115 
F.2d 479, certiorari denied 61 S.Ct. 
808, 312 U.S. 703, 85 L.Ed. 1136. 

33 C.J. p 287 note 25. 

Express repeal of inconsistent 
laws states a general rule which 
would apply in the absence of such 
repeal, and strongly implies that 
there may be acts on the same sub¬ 
ject that are not repealed.—^U. S. v. 
Sacein Rouhana Farhat, D.C.Ohio, 
369 P, 33. 

67, U,S.~-Stewart‘ v. U. S., C.C.A. 
OaL. 106 P.2d 405, followed in 117 
P.2d 743, and reversed on other 
grounds 61 S.Ct. 102, 311 U.S, 60, 
85 L.Ed. 40, rehearing denied 61 
S.Ct. 390, 311 U.S. 729, 85 L.Ed. 
475—John A. Gebelein, Inc., D.C. 
Md., 12 F.Supp. 105. 

33 C.J. p 287 note 23. 

Season for rule 

*'The law does not favor repeals 
by implication, particularly in rev¬ 
enue statutes, the provisions of 
which, to prevent fraud, are com¬ 
plicated, and enacted frequently at 
different times to meet special exi¬ 
gencies or defects in previous enact¬ 
ments."—U. S. V. One Hundred Bar¬ 
rels of Spirits, C.C.Mo., 27 F.Cas.No. 
15,948, 2 Abb. 305, 1 Dill. 49, 12 Int. 
Rev.Rec. 153, reversed on other 
grounds In re Henderson’s Distilled 
Spirits, 14 Wall. 44, 20 L.Ed. 815. 
Presumption as affected by time of 
passage 

(1) The presumption against an 
implied repeal is stronger where the 
provisions supposed to be in con¬ 
flict are passed at the same session 
of congress.—^U. S. ex reL I. G, Far- 


benindustrie Aktiengesellschaft v. 
Burnet, 65 P.2d 195, 62 App.D.C. 107. 

(2) This presumption is strongest 
where the provisions involved are 
passed not only at the same session 
but on the same day.—Graham v. 
Goodcell, Cal., 51 S.Ct. 186, 282 U.S. 
409, 75 L.Ed. 415. 

68. U.S.—Graham v. Goodcell, su¬ 
pra 

33 C.J. p 287 notes 24, 27. 

Complete revision 
When a later statute is a complete 
revision of the subject to which the 
earlier statute related, and the new 
legislation was manifestly intended 
as a substitute for the former legis¬ 
lation, the prior act must be held 
to have been repealed.—^U. S. v. Sace¬ 
in Rouhana Farhat, D.C.Ohio, 269 F. 
33—33 C.J. p 287 notes 28-30. 

69. U.S,—U. S. V. One Hundred Bar¬ 
rels of Spirits, C.C.Mo., 27 F.Cas. 
No.15,948, 2 Abh. 305, 1 Dill. 49. 12 
Int.Rev.Rec. 153, reversed on other 
grounds In re Henderson’s Distill¬ 
ed Spirits, 14 Wall. 44, 20 L.Ed. 
815. 

70. U.S.—Wilmington Trust Co. v. 
U. S., D.C,Del., 28 F.2d 205. 

71. U.S.—Sackett v. McCaffrey, 
Mont., 131 F. 219, 65 C.C.A. 205. 

33 C.J. p 288 notes 31, 32. 

72. U.S.--Cochran v. U. S., CtCL, 
■41 S.Ct. 166, 254 U.S. 387, 65 L.Ed. 
319. 

73. U.S.—C. I. R. V. Northern Coal 
Co„ C.C.A., 62 F.2d 742, affirmed 
Helvering v. Northern Coal Co., 54 
S.Ct. 94, 290 U.S. 591, 78 L.Ed. 521, 
and Helvering v. C. H. Sprague 
& Co., 54 S.Ct. 94, 290 U.S. 691, 78 
L.Ed. 521. Petition entertained 
Helvering v. Northern Coal Co., 64 
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S.Ct. 854, 292 TT.S. 612, 78 L.Bd 
1472, and Helvering v. C. H 
Sprague <fe Co., 54 S.Ct. 854, 29i 
U.S. 612, 78 L.Ed. 1472, rehearing 
denied Helvering v. Northern Coa 
Co., 55 S.Ct. 3, 293 U.S. 191, 79 L 
Ed. 2Sl~Griffiths v. C. I. R., C.C 
A,, 50 F.2d 782. 

74. U..S.—Miller t. C. I. R., C.C.A. 
115 P.2d 479, certiorari denied 6] 
S.Ct. 808, '312 U.S. 703, 85 L.Ed 
1136—U. S. V. Oswego Falls Corpo 
ration, D.C.N.Y., 28 F.Supp. 872 
affirmed, O.C.A., 113 F.2d 3i22—U 
S. V. Tilden, D.C.N.Y., '28 F.Cas.No 
16,'519, 9 Ben. 3'68, '24 Int.Rev.Ree 
'99. 

Revenue Act of 1916 

(1) The Revenue Act of 1916 was 
repealed as a general statute by the 
Revenue Act of 1918.—Robinette v 
C. I. R., C.C.A., 139 F.2d 285, certio¬ 
rari denied 64 S.Ct. 1155, 322 U.S 
745, 88 L.Ed. 1577, rehearing deniec 
64 S.Ct. 1283, 322 U.S. 772, 88 L.Ed 
1597. 

(2) The subsequent statute die 
not, however, repeal the prior on< 
with regard to assessment and col 
lection of income taxes in Puert< 
Rico and the Philippine Islands 
against citizens of the United States 
who were residents of such islands 
—Robinette v. C. I. R., supra. 

75. U.S.—Forstmann ▼. Rogers, D.C 
N.J., 31 F.Supp. 660, reheard 36 F 
Supp. 916, affirmed, C.C.A., 128 F 
2d 126. 

Earm Eoan Act § 26, exempting 
farm loan bonds from federal income 
taxation, was not repealed by the 
Revenue Act of 1928, particularly 
in view of the Revenue Act of 1938 
specially declaring that "all income 
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INTERNAL RETENLE 


§ 41. Estate, Inheritance, Legacy, and Trans¬ 
fer Taxes 

GeneraJ rules governing repeal apply to estate, in¬ 
heritance, legacy, and transfer tax statutes. 

Rules governing the repeal of internal revenue 
statutes generally are applicable to the repeal of 
statute providing for estate, inheritance, legacy, 
and transfer taxes.*^® A statute imposing an estate 
tax is not, of course, ^'superseded and amended'’ by 
a subsequent statute expressly providing that it im¬ 
poses estate taxes "in addition” to those imposed 
by the prior statute.'^'^ 

§ 42. Taxes on Particular Articles, Transac¬ 
tions, or Occupations in General 

Statutes relating to taxes oh particular articles, 
transactions, or occupations are subject to repeal. 


§ 43 

Under general rules, statutes relating to taxes 
on particular articles, transactions, or occupations 
may be repealedJ^ The repeal of statutes applica¬ 
ble to liquors and matters relating thereto is con¬ 
sidered infra §§ 43, 44. 

§ 43. Liquors 

Internal revenue laws relating to liquors are repealed 
to the extent that they are in conflict with subsequent 
statutes. 

In accordance with general rules, internal reve¬ 
nue statutes relating to liquors may be repealed 
by subsequent statutes,but repeals by implication 
are not favored,^® and will be held to exist only 
when the repugnancy between statutes is posi- 
tive,^^ and only to the extent of such repugnan- 


except interest,” derived from such 
bonds should be included in g-ross 
income.—Stewart v. TJ. S., C.C.A.CaL, 
106 F.2d 405, followed in 117 P.2d 
743, and reversed on other grounds 
61 S.Ct 102, 311 U.S. 60, 85 L.Ed. 40, 
rehearing denied 61 S.Ct. 390, 311 U. 
S. 729, 85 KEd. 475. 

Act of March 1, 1879, § 22, relat¬ 
ing to the abatement of a tax which 
diminishes the assets of an insolvent 
corporation, is not repealed by the 
Revenue Act of 1938, reenacting § 22 
in substance and extending its bene¬ 
fits to banks in financial difficulties 
but not insolvent.—Elavanagh v. 
First Nat, Bank of Wyandotte, C.C.A. 
Mich., 139 F.2d 309. 

Ravenne Act of 1921 § 202 (d) (1), 
to the effect that property received 
in exchange is to be treated as tak¬ 
ing the place of property given up 
in so far as a taxpayer’s status is 
fixed thereby, is not repealed by 
the Revenue Act of 1924, which re- 
peal-ed other parts of the prior stat¬ 
ute.—Forstmann v. Rogers, D.C.N.J., 
31 F.Supp, 660, reheard 35 F.Supp. 
916, affirmed. C.C.A.. 128 F.2d 126. 

76. IJ.S.—Cochran v. U. S., Ct.Cl., 
41 S.Ct. 166, 254 U.S. 387, 65 K 
Ed. 319—Sturges v. U. S., N.T., 
•6 S.Ct. 767, 117 U.S. 363, 29 L.Ed. 
920—Mason v. Sargent, Mass., 104 

U. S. 689, 26 L.Ed. 894—Clapp v. 
Mason, Mass., 94 U.S. 589, 24 L.Ed. 
212—Alker v. U. S., N.Y., 47 P.2d 
229, certiorari denied 51 S.Ct. 489, 
2S3 U.S. 842, 75 L.Ed. 1452—Wil¬ 
mington Trust Co. V. U. S., D.C. 
Bel., 28 P.2d 205—Flannery v. 
Willcuts, C.C,A.Minn.. 25 F.2d 951 
-—^Hunnewell v. Gill, D.C.Mass., 257 
P. 857—U. S. V. Kelley's Adm’rs, 
G.C.Fa., 28 P. 845—U. S. V. Ran¬ 
kin, C.C.M©., 8 F. 872—U. S. v. 
Brice, C.C.Pa., 8 P. 381—U. S. v. 
Ha23ard, C.C.Pa., 8 P. 380—U. S. 

V, Townsend, C.C.Pa., 8 P. 306— 
' U. S. V. New York Life Ins. & 

Trust C©., B.C.N.T., 27 F.Cas.No. 
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15,873, 9 Ben. 413, 24 Int.Rev.Rec. 
118—Heilman v. U. S., C.C.N.T., 
11 F.Cas.No.6,341, 15 Blatchf. 13 

—Hannah v. U. S., 68 Ct.Cl. 45, 
certiorari denied 50 S.Ct. 161, 280 
U.S. 612, 74 L.Ed. 654. 

S3 C.J. p 311 notes 50, 51, 53. 

77. N.Y.—In re Hilgenherg's Estate, 
292 N.Y.S. 466, 161 Misc. 403. 

78. U.S.—New York Life Ins. Co. v. 
Bowers, N.Y., 51 S.Ct. 399, 283 
U.S. 242, 75 L.Ed. 1005—New Jer¬ 
sey Steamboat Co. v. Collector, N. 
Y., 18 Wall. 478, 21 L.Ed. 769— 
U. S. V. Finlay, D.C.Pa., 25 P.Cas. 
No.15,099, 1 Abb. 364, 9 Int.Rev. 
Rec. 99—^Kimbro v. Colgate, C.C.N. 
Y.. 14 P.Cas.No.7,778, 5 Blatchf. 
220 . 

Particular statutes not repealed 

(1) The Revenue Act of 1918 § 
1000, in so far as it imposed a cap¬ 
ital stock tax on insurance compa¬ 
nies “corresponding” to the income 
tax imposed by the Revenue Act of 
1921, was not repealed by the later 
statute.—^New York Life Ins. Co. v. 
Bowers, N.Y., 51 S.Ct. 399, 283 U.S. 
242, 75 L.Ed. 1005. 

(2) The Revenue Act of Sept. 8, 

1916 § 301, imposing a munitions 

tax, was not repealed by Revenue 
Act of Oct. 3, 1917 § 214, reducing 
the rate of such tax.—Mills Woven 
Cartridge Belt Co. v. Malley, C.C.A. 
Mass., 286 F. 841. 

(3) Internal Revenue Act of Oct. 
1, 1890, §§ 36-40, taxing and regu¬ 
lating the manufacture of smoking 
opium, was not repealed by Act of 
Febr. 9, 1909, prohibiting the impor¬ 
tation of opium for other than me¬ 
dicinal purposes.—Marks v. U. S., N. 
Y., 196 F. 476, 116 C.O.A. 2'50. 

(4) Revenue Act of June 30, 1864 
§ 169, as reSnacted by Revenue Act 
of July 13, 1866, relating to exposing 
for sale unstamped articles, was not 
repealed by subsequent statute re¬ 
lating to sale of articles on which a 
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stamp is required to be affixed.—^U. 
S. V. Houghton, D.C.Mass., 26 F.Cas. 
No. 15,39 6, 14 Int.Rev.Rec. 126. 

79. U.S.—U. S. V. Stafoff, Mo., Ohio, 
Ariz., 43 S.Ct. 197, 260 U.S. 477, 67 
L.Ed. 358 —U, S. v. Yuginovich, 
Or., 41 S.Ct. 551, 256 US. 350, 65 
L.Ed. 1043—Lorenzen v. U. S., D.C. 
Mo., 41 P.2d 369, affirmed, C.C.A., 
52 F.2d 106—Coffey v. Noel, D.C. 
Va., 11 P.2d 399—Ketchum v. U. S., 
•C.C.AArk., 270 F. 416—Reed v. 
Thurmand. C.C.A.S.C., 269 P. 252— 
U. S. V. Windham, D.C.S.C., 264 P. 
376 — ^U. S. V. Sweeney, D.C.Wis., 
28 P.Cas.No.16,426, 1 Biss. 309. 

Early statutes held not repealed 
U.S.—Blacklock v. U. S., Ct.Cl.. 28 
S.Ct. 228, 208 U.S. 75, 52 L Ed. 396 
—U. S. V. One Hundred Barrels of 
Spirits, C.aMo., 27 F.Cas.No. 15,948, 
2 Abb. 305, 1 Dill. 49, 12 IntRev. 
Rec. 153, reversed on other grounds 
In re Henderson's Distilled Spir¬ 
its, 14 Wall. 44, 20 L.Ed. 815. 

80. U.S.—^U. S. V. Yuginovich, Or., 
41 S.Ct, 551, 256 U.S. 450. 65 L.Ed. 
1043. 

81. U.S.—U. S. V. Lee Yen Tal, N. 
Y., 22 S.Ct 629, 185 U.S. 213, 46 
L.Ed. 878—Hanks v. U. S., C.C.A. 
S.C., 97 P.2d 309—Case v. Alder- 
son, C.C.A.W.Va., 76 P.2d 25. 

33 C.J. p 335 notes 56, 57, p 346 note 
38. 

Extent of repeal 

(1) Revenue statutes providing for 
giving of bond on a removal of spir¬ 
its from a warehouse were not, in 
so far as they authorized recovery 
on such bond, repealed by a subse¬ 
quent statute prohibiting removal of 
spirits until the tax thereon has been 
paid.—U. S. V, Bennett, Ohio, 16 
Wall. 660, 21 L.Ed. 104. 

(2) Such prior statutes were not 
repealed in so far as they authorized 
prosecution for executing, signing, or 
procuring to ^i^cecqted % fraudu- 
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cyS2 Revenue statutes relating to intoxicating liq- 
ors, although held to have been repealed by the 
National Prohibition Act,S3 have also been held, 
in view of the effect of the supplemental Prohibi¬ 
tion Act of November 23, 1921, commonly known 
as the Willis-Campbell Act, not to have been re- 
pealed:^^ Existing internal revenue laws relating 
to liquors were not repealed by the Liquor Law Re¬ 
peal and Enforcement Act of 1935, 49 U.S.St. at L: 
p 872^5 or by the repeal of the Eighteenth Amend¬ 
ment to the Constitution and the consequent repeal 
of the National Prohibition Act.^6 So far as it re¬ 
lates to punishment for offenses committed previ¬ 
ous to the National Prohibition Act, none of the 
revenue laws was repealed by that act^*^ Revenue 
acts are not repealed by a subsequent statute prior 
to the time that it becomes effective.^^ 


§ 44 . - Liquor Rectifiers and Dealers 

Revenue acts relating to liquor rectifiers and dealers 
may be repealed. 

Internal revenue statutes relating to liquor recti¬ 
fiers and dealers are subject to repeal by subsequent 
statute.^® For example statutes requiring such rec¬ 
tifiers and dealers to pay a special tax were held 
to be repealed by the National Prohibition Act with 
respect to manufacturers or dealers in liquor for 
beverage purposes,^® this being so at least with re¬ 
gard to the period, October 21, 1919 to November 
23, 1921.91 However, under the supplemental Pro¬ 
hibition Act of 1921, commonly known as the Wil¬ 
lis-Campbell Act, such revenue acts have been held 
not repealed in so far as they relate to acts subse¬ 
quent to November 21, 1921.92 

Revenue statutes imposing a special tax on whole- 


lent bond.—re Callicot, C.C.N'.Y., 
4 F.Cas.Ko.2,323, 8 Blatchf. 89. 

82. U.S.—U. S. V. Stafoff, Mo., Obio, 

Ariz., 43 S.Ct. 197, 260 U.S. 477, 67 
L.Ed. 358—In re Herter, D.C.Mont., 
30 P.2d 968, modified on other 
grounds, C.C.A., 33 P.2d 400— 

Miller v. U. S., O.C.A.I11., 4 F.2d 
228, certiorari denied 45 S.Ct. 511, 
268 U.S. 692, 69 L.Ed. 1160—Skil- 
ken V. U. S., C.C.A.Ohio, 293 F. 923 
—^Violet te v. Walsh, D.C.Mont., 
272 F. 1014, affirmed, C.C.A., 282 F. 
582, certiorari denied 43 S.Ct, 246, 
260 U.S. 745, 67 L.Ed. 492, and re¬ 
versed on other grounds 44 S.Ct. 
332, 264 U.S. 568, 68 L.Ed. 853— 
U. S. V. Sacein Rouhana Farhat, U. 

C. Ohio, 269 F. 33—U. S. v. One 
Essex Touring Automobile, D.C. 
Ga., 266 F. 138—U. S. v. Sohm, D.C. 
Mont., 265 F. 910—U. S. v. Hart¬ 
ford Accident & Indemnity Co., 

D. C.Md., 15 F.Supp. 791—U. S. v. 

U. S. Industrial Alcohol Co., D.C. 
Md., 8 F.Supp. 179. 

D.C-nSims V. Rives, :84 F.2d 871, 

66 App.D.C. 24, certiorari denied 56 
S.Ct. 960, 298 U.S. 682, 80 L.Ed. 
1402. 

33 C.J. p 344 note 82. 

83. U.S.—U. S. V. StafofE, Mo., Ohio, 
Ariz., 43 S.Ct. 197, 260 U.S. 477, 

67 L.Ed. 358—U. S. v. Tuginovich, 
Or., 41 S.Ct. 551, 256 U.S. 450, 65 
L.Ed. 1043~Bender v. U. S., C.C. 
A.M.J., 93 P.2d 814—Tramp v. U. 

S., C.C.A-Neb., 86 F.2d 82—U. S. v. 
Kent, D.C.Ill., 36 P.2d 401—Coffey 

V. Koel, D.C.Va., 11 F.2d 399— 
Rossman v. U. S., C.C.A.Ohio, 280 
P. 950-^Gray v. U. S., C.G.A.Ohio, 
276 P. 395—Sanford v. U, S., C C.A. 
Ark., 274 P. 369—Reed v. Thur¬ 
mond, C.C.A.S.C., 269 F. 252. 

33 C.J. p 334 note 48, p 335 notes 54- 
56, p 341 notes 10—14, p 344 notes 
81, 86-88. 

Beverage purposes 

(1) Revenue statutes, imposing 


taxes on distilled spirits for bever¬ 
age purposes were repealed by the 
National Prohibition Act.—Lorenzen 
V. U. S., D.C.MO., 41 P.2d 369, af¬ 
firmed, C.C.A., 52 F.2d 106—Commer¬ 
cial Credit Co. v. U. S., C.C.A Ohio, 
5 F.2d 1—33 C.J. p 335 note 55. 

(2) The provisions in the statutes 
requiring bonds or registry of stills 
were impliedly repealed by the Na¬ 
tional Prohibition Act, at least in so 
far as they apply to the distilling 
of spirits for beverage purposes.— 
U. S, V. StafofC, Mo., Ohio, Ariz., 43 
S.Ct. 197, 260 U.S. 477, 67 L.Ed. 358 
—Gray v. U. S., C.C.A.Ohio, 276 P. 
39'5—33 C.J. p 33‘8 note 18, p 340 
note 65. 

(3) Such provisions were not re¬ 
pealed, it has been held, in a case 
where liquors other than beverages 
are or may be involved.—Duvall v. 
Dyche, D.C.Ga., 275 P. 440, 442— 
33 C,J. p 338 note 19, p 340 note 67. 

84. U.S.—U. S. V. Stafoff, Mo., Ohio, 
Ariz., 43 S.Ct. 197, 260 U.S. 477, 67 
L.Ed. 358—Whitehead v. U. S., C. 
C.A.Tex., 73 P.2d 896—Bilodeau v. 
U. S., C.C.A.CaL, 14 F.2d 582, cer¬ 
tiorari denied 47 S.Ct. 246, 273 U. 
S. 737, 71 L.Ed. 866—Bailey v. U. 

S., C.C.A.Neb., 12 F.2d 706—Mans- 
bach V. U. S., C.C.A.N.J., 11 P.2d 
221—U. S. V. Anderson. D.C.N.Y., 
8 P Supp. 88—^Duvall v. Dyche, D. 

C. Ga., 275 P. 440—^Ex parte Law¬ 

rence, D.C.Mont., 273 P. 876, appeal 
dismissed, C.C.A., Bechtold v. U. 

S., 276 P. 816—^U. S. V. Preidericks, 
DC.N.J., 273 P. 188—Violette v. 
Walsh, D.C.Mont, 272 P. 1014, af¬ 
firmed, C.C.A., 282 P. 582, cer¬ 

tiorari denied 43 S.Ct. 246, 260 U.S. 
745, 67 L.Ed. 492, and reversed on 
other grounds 44 S.Ct. 332, 264 U. 
S. 568, 68 L.Ed. 853—U. S. v. Phil¬ 
lips, D.GN.T., 270 P. 281—U. S. v. 
De Large, D.C.Neb., 269 P. 820— 
U. S. V. Sacein Rouhana Farhat, 

D. C.Ohio, 269 P. 33—U. S. v. Tur¬ 
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ner, D.C.Va., 266 P. 248—U. S. v. 
Sohm, D.C.Mont, 265 P. 910. 

33 C.J. p 337 note 85. 

(raining access in. absence of officer 
Statute providing for the punish¬ 
ment of one who gains access to the 
contents of any distillery cistern or 
building in the absence of the proper 
officer, was not repealed by the Na¬ 
tional Prohibition Act.—Bullock v. 
U. S.. C.C.A.Ky., 289 F. 29. 

85. U.S.—^U. S. V. Minker, D.C.Md., 
19 F.Supp. 409. 

86. U.S.—U. S. V. Bacon, D.C.Tex., 
7 F.Supp. 590. 

87. U.S.—Tisch V. U. S., C.C.A.Ohio, 
274 P. 208. 

33 C.J. p 335 note 58. 

88. U.S.—Maresca v. U. S., C.C.A. 
N.T., 277 F. 727, certiorari denied 
42 S.Ct 183, 257 U.S. 657, 66 L Ed. 
420—^Alexander v. Thurmond, C.C. 
A.S.C., 272 F. 474. 

89. U.S.—U. S. V. Stafoff, Mo., Ohio, 
Ariz, 43 S.Ct 197, 260 U.S. 477, 67 
L.Ed. 358. 

90. U.S.—^U. S. V. Constantine, Ala., 

56 S.Ct 223, 296 U.S. 287, 80 L. 
Ed. 233, followed in U. S. v. Kes- 
terson, 56 S.Ct ‘2'29, 296 U.S. 299, 
80 L.Ed. 241—Schwab v. U. S., 
C.C.A.I11., 17 P.2d 34—Coffey v. 

Noel, D.ava., 11 P.2d 399—Bailey 
V. U. S., C.C.A.Ga., 5 P.2d 437, cer¬ 
tiorari dismissed 46 S.Ct. 12, 269 

U. S. 551, 589, 70 L.Ed. 427—Bailey 

V. U. S., C.C.A.Ark., 276 P. 27—Ra- 
vitz V. Hamilton, D.CKy., 272 P. 
721—Parley v. U. S., C.C.A.Wash., 
269 P. 721—U. S. V. Portman, D.C. 
Okl., 268 F. 873. 

33 C.J. p 344 notes 89-91. 

91. U.S.—U. S. V. Stafoff, Mo., Ohio, 
Ariz., 43 S.Ct 197, 260 U.S. 477, 
67 L.Ed. 358. 


92. U.S.—U. S. V. Stafoff, supra. 
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sale liquor dealers^^ and statutes imposing such 
tax on retail liquor dealers^^ have been held not to 
be repealed by the War Prohibition Act of Novem¬ 
ber 21, 1918. 

Revenue statutes imposing special and occupa¬ 
tional taxes on retail liquor dealers, in force prior 
to the passage of the National Prohibition Act, 
were not repealed thereby nor were they repeal¬ 
ed by the repeal of the Eighteenth Amendment.^^ 
Similarly, a special excise tax on liquor dealers is 
not repealed by such amendment and statutes mak¬ 
ing it effective.^'^ 

§ 45. Searches, Seizures, Penalties, and For¬ 
feitures 

General rules govern repeal of statutes relating to 
searches, seizures, penalties, and forfeitures. 


§ 46 

General rules are applicable with respect to the 
repeal of internal revenue statutes relating to 
searches, seizures, penalties, and forfeitures.^^ 

§ 46. Assessment, Collection, and Enforce¬ 
ment 

General rules govern with regard to the repeal 
of statutes relating to assessment, collection, and en¬ 
forcement of internal revenue taxes. 

General rules, supra § 39, govern with respect 
to the repeal of statutes relating to the assessment, 
collection, and enforcement of internal revenue tax¬ 
es.^ ^ In accordance with the rule that mere retro¬ 
activity of a tax statute does not render it uncon- 


93. U.S.—Maresca v. TJ. S.. C.C.A.ISr. 
Y., '277 F. 727, certiorari denied 

42 S.Ct. 1*83, 257 U.S. 657, '66 L.Ed. 
420. 

94. U.S.—Goldberg v. U. S., C.C.A. 
Ga., 280 F. 89, certiorari denied 

43 S.Ct. 92, 260 U.S. 728, 67 L.Ed. 
484. 

95. U.S.—U. S. V. Columbia Fruit 
Products Co., D.C.Pa., 10 F.Supp. 
873. 

9S. U.S.—U. S. V. Columbia Fruit 
Products Co., supra. 

97. U.S.—Brabham v. Cooper, D.C. 
S.C.. 9 F.Supp. 904. 

Business in restricted territory 
Act imposing special excise tax of 
one thousand dollars on liquor deal¬ 
ers in state territory or district in 
which carrying on of such business 
is prohibited by local or municipal 
law was not so repealed.—Brabham 
V. Cooper, supra. 

98. U.S.—U. S. V. One Ford Coup4 
Automobile, Ala., 47 S.Ct. 154, 272 

U. S. 321, 71 L.Ed. 279, 47 A.L.R. 
1025—^U. S. V. Forty-Six Bottles 
Alleged Home Brew Beer, D.C.N.T., 
39 F.2d 240—Reo Atlanta Co. v. 
Stern, B.C.Ga., 279 F. 422—U. S. 

V. 2,000 Cases of Whisky, 25 Bar¬ 
rels of Whisky, and 253 Barrels of 
Wine, C.C.A.N.T., 277 F. 410. 

33 C.J. p 344 notes 76, 77. 

Forfeiture of conveyances and vehi¬ 
cles 

(1) 26 U.S.C.A-Int.Rev.Code §§ 
2807, 3321, providing for the for¬ 
feiture of conveyances used in re¬ 
moval, concealment, or deposit of 
goods with intent to defraud the 
government of tax was not repealed 
by National Prohibition Act tit 2 § 
26, 27 U.S.C.A. § 40, providing for 
the forfeiture of vehicles used in 
transportation of intoxicating liq¬ 
uors.—^U. S. V. One Ford CoupS Au¬ 
tomobile, Ala., 47 S.Ct. 154, 272 U.S. 
321, 71 L.Ed. 279, 47 A.L.R. 1025— 
Yellow Mfg. Acceptance Corporation 


V. U. S., C.C.A.Cal., 84 F.2d 164—U. 
S. V. One Buick Coup4, D.C Fla., 54 
F.2d 800—Commercial Credit Co. v. 

U. S., O.C.A.Tex., 53 F.2d 977, fol¬ 
lowed in C. I. T. Corporation v. U. 
S., 53 F.2d 979, and reversed on oth¬ 
er grounds 52 S.Ct. 467, 286 U.S. 
63, 76 LEd. 978—^U. S. v. Two Mack 
Trucks, D.C.Pa., 20 F.2d 188—U. S. 

V. One White One-Ton Truck, D.C. 
Wash., 4 P.2d 413—U. S. v. One Ford 
Coupe, D.C.La., 3 F.2d 64—U. S. v. 
One Ford Automobile, D.C.Tenn., 1 
F.2d 654—U. S. v. One Cadillac Au¬ 
tomobile Bearing Motor No. 61-V- 
238, D.C.Ill., 292 F. 773—U. S. v. One 
Buick Roadster, D.C.Mont., 280 F. 
517—Reo Atlanta Co. v. Stern, D.C. 
Ga., 279 F. 422—The Tuscan, D.C. 
Ala, 276 F. 55—^U. S. v. One Essex 
Touring Automobile, D.C.Ga., 276 F. 
28—^U. S. V. One Cole Aero Eight 
Automobile, D.C.Mont., 273 F. 934— 
U. S. V. One Essex Touring Automo¬ 
bile, D.C.Ga, 266 F. 138. 

(2) This was particularly true In 

view of Willis-Campbell Act § 5, 27 
U.S.C.A. §§ 3, 53, supplemental to 

the Prohibition Act and continuing 
in force prior laws relating to in¬ 
toxicating liquors.—^U. S. v. One Ford 
Coup§ Automobile, Ala., 47 S.Ct. 154, 
272 U.S. 321, 71 L.Ed. 279, 47 A.L.R. 
1025—^U. S. V. One Ford Coupe, D.C. 
La, 3 F.2d 64—U. S. v. One Ford 
Automobile, D.C.Tenn., 1 P.2d 654— 
U. S. V. One Buick Roadster, D.C. 
Mont., 280 P. 617. 

(3) Some cases decided prior to 

the decision of U. S. v. One Ford 
Coups Automobile, Ala., 47 S.Ct. 154, 
272 U.S. 321, 71 L.Ed. 279, 47 A.L.R. 
1025, held that the earlier forfeiture 
provisions were repealed by those 
of the Prohibition Act.—^U. S. v. 
Three Quarts of Whisky, D.C.N.Y., 9 
P.2d. '208—One Big-Six Studebaker 
Automobile v. U. S., C.C.A.Mont., 289 
P. 256—McDowell v. U. S., C.C.A 
Mont., 286 P. 521—Lewis v. U. S., C. 
C.A.Tenn., 280 F. 6—U. v. One 
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Haynes Automobile, C.C.A.Fla., '2’74 
P. 926—U. S. V. One Haynes Automo¬ 
bile, D.C.Fla, 268 P. 1003. 

(4) Statute, giving court which 
has decreed forfeiture of vehicle for 
violation of internal revenue liquor 
laws exclusive jurisdiction to remit 
or mitigate forfeiture, did not re¬ 
peal statutes under which govern¬ 
ment afforded relief to innocent own¬ 
ers of vehicles in exercise of com¬ 
promise powers given attorney gen¬ 
eral and treasury.—^Wilson Motor Co. 
V. U. S., C.C.A.Wash., 84 F.2d 630. 

Searches and seizures 
The Tariff Act of 1930, 19 U.S.C.A. 
§ 1595, relating to searches and 

seizures, was not repealed by the 
Espionage Act, which expressly pro¬ 
vides against repeal of existing pro¬ 
visions regulating search and the 
issue of search warrants.—In re No. 
32 East Sixty-Seventh Street, Bor¬ 
ough of Manhattan, City of New 
York, C.C.A.N.Y., 96 F.2d 153, amend¬ 
ed on other grounds 96 F.2d 795. 

99. U.S.—U. S. V. Taylor, Ct.Cl., 104 

U.S. 216, 26 L.Ed. 721—U. S. v. 
Oswego Falls Corporation, C.C.A. 
N.Y., 113 F.2d 322—Farmers' & 

Mechanics' Nat. Bank of Philadel¬ 
phia V. U. S.. C.C.A.Pa., 11 P.2d 348. 
Statutes not repealed 

(1) In general.—Blacklock v. U. S . 
CtCL, 28 S.Ct 228, 208 U.S. 75, 52 
L.Ed. 396—U. S, v. Landram, Ct.CL, 
6 S.Ct 954, 118 U.S. 81, 30 L.Ed. 58 
—U. S. V. Taylor, Ct.Cl., 104 U.S. 
216, 26 L.Ed. 721—U. S. v. Wilcox, 
CtCl., 95 U.S. 661, 24 L.Ed. 536. 

(2) The Revenue Act of 1916, pre¬ 
scribing a three-year period of lim¬ 
itation for production of income tax¬ 
payer's books, was not repealed by 
the Revenue Act of 1921, relating to 
suits based on false and fraudulent 
returns.—Farmers' & Mechanics* 
Nat. Bank of Philadelphia v. U, S., 
C.C.A.Pa., 11 F.2d 348. 

(3) Provision of the Revenue Act 



INTERNAL EEYENVE 


47 C.J.S. 


§ 47 


stitutional, a statute liiniting the time for collection 
of such taxes may be repealed by a statute which 
is retroactive in operation.^ 

§ 47. Refunding and Recovery of Taxes Paid 

General rules apply with respect to repeal of statutes 
relating to the refund and recovery of internal revenue 
taxes which have t>een paid. 


General rules apply with respect to the repeal of 
statutes relating to the refund and recovery of in¬ 
ternal revenue taxes which have been paid.^ Other 
matters relating to the refund and recovery of in¬ 
ternal revenue statutes which have been paid are 
discussed infra §§ 843-857. 


D. COIS^STRUCTIOISr AND OPERATION" OF REYEWUE LAWS IN GENERAL 


§ 48. In General 

a. General rules 

b. Time of taking effect 

c. Territorial extent of operation 

d. Substance or form of transaction 

a. General Enles 

Where the language of an internal revenue statute 


Is plain and unambiguous, it controls and there is no room 
for construction. 

If the language of an internal revenue statute is 
plain and unambiguous it controls,^ and in such 
case the legislature should be deemed to have in¬ 
tended to mean what it has plainly expressed,^ and 
there is no room for presumptions,^ or construc¬ 
tion,® or addition or subtraction,^ or necessity of 


of 1918, providing for assessment 
and collection of taxes, in so far as 
it became part of a subsequent sec¬ 
tion relating to assessment and col¬ 
lection of taxes accruing under prior 
acts, was not repealed by the Reve¬ 
nue Act of 1921.—U. S. v. Ayer, C. ; 
C.A.Mass., 12 P.2d 194. 

(4) Revenue Act of 1924, relating 
to effect of sixty-day deficiency no¬ 
tice in extending time for assessment 
was not repealed by Revenue Act of 
1926, as applied to case where de¬ 
ficiency notice had been mailed and 
no appeal taken.—^Anderson v. IT. S., 
CtCl., 15 P.Supp. 225, certiorari de¬ 
nied 58 S.Ct. 13, 302 U.S. 695, 82 L. 
Ed. 537, rehearing denied 58 S.Ct. 
133, 302 U.S. 775, 82 L..Ed. 600. 

1. U.S.—Simmons Mfg. Co. v. Rout- 
zahn, C.C.A.Ohio. 62 P.2d 947, cer¬ 
tiorari denied 53 S.Ct. 695, 289 U. 
S. 751, 77 L.E(1 1496. 

2. U.S.—Public Service Corporation 
of New Jersey v. Herold, D.C.N.J., 
273 P. 282, reversed on other 
grounds, C.C.A., 279 P. 352—Chris- 
tie-Street Commission Co. v. U. S., 
Mo., 136 P. 326, 69 C.C.A. 464— 
Christie-Street Commission Co. v. 
U. S., C,C.Mo., 126 F. 991, 

Jintire new scheme 

Amendments to Agricultural Ad¬ 
justment Act were held to constitute 
entire new scheme of corrective jus¬ 
tice applicable to special class of tax¬ 
es embraced in act.—John A. Gebe- 
lein, Inc., v. Milbourne, D.C.Md., 12 
P.Supp. 105. 

Particular statutes not repealed 
(1) Revenue Act of 1928, § 611, 
prohibiting refund of certain taxes 
paid after running of limitations, 
was not repealed by § 607 of act 
approved on the same day and pro¬ 
viding for refunds of overpayments. 
—Graham v. Goodcell, Cal., 51 S.Ct. 
186, 282 U.S. 409, 75 L.Ed, 415—J 


Oak Worsted Mills v. U. S.. Ct.Cl., 
51 S.Ct 186, 282 U.S. 409. 75 L.Ed. 
415—Taft Woolen Co. v. U. S.. Ct.Cl., 
51 S.Ct 186, 282 U.S. 409, 75 L.Ed. 
415—Second Nat. Bank of Saginaw, 
Mich., V. U. S.. CtCL, 51 S.Ct. 186, 
2S2 U.S. 409, 75 L.Ed, 415—Boston 
Pressed Metal Co. v. U. S., CtCl.. 51 
S.Ct 186, 282 U.S. 409, 75 L.Ed. 415 
—Wright & Taylor v. Lucas, Ky., 
51 S.Ct 186, 282 U.S. 409, 75 L.Ed. 
415—Eastern Equities Corporation v, 

U. S.. Mass., 51 S.Ct 186, 282 U.S. 

409, 75 L.Ed. 415—Daniel Reeves, 

Inc. V. Anderson, N.Y., 51 S.Ct 186, 
282 U.S. 409, 75 L.Ed. 415—Jennings 

V. Anderson, N.Y., 51 S.Ct 186, 282 
U.S. 409, 75 L.Ed. 415. 

(2) Limitation provisions of stat¬ 
utes applicable to suit for refund 
of overpayment of 1918 taxes were 
not repealed by Revenue Act of 1928. 

I —^American Steam Conveyor Corpo¬ 
ration V. U. S., CtCl., 10 P.Supp. 571, 
certiorari denied 56 S.Ct. 115, two 
cases. 296 U.S, 599, 80 L.Ed. 424. 

(3) Provision of Settlement of 
War Claims Act of 1928 that no in¬ 
terest should be allowed on internal 
revenue tax refund involving prop¬ 
erty in possession of alien property 
custodian was not impliedly re¬ 
pealed by subsequent General Rev¬ 
enue Act of 1928 providing for 
payment of interest on overpayments 
of internal revenue taxes.—U. S. ex 
rel. I. G. Farbenindustrie Aktienge- 
sellschaft v. Burnet, 65 F.2d 195, 62 
App.D.C. 107. 

(4) Provision of Revenue Act of 
1926, requiring filing of refund claim 
and barring refund suit begun more 
than five years from payment of tax 
unless begun within two years after 
disallowance of part of claim to 
which suit relates, was not repealed 
by the Revenue Act of 1928.—James 
A, Hearn & Son v. U, S., CtCh, S 

164 


P.Supp. 698, certiorari denied 55 S. 
Ct 550, 294 U.S. 722, 79 HEd. 1254. 

3. U.S.—C. I. R. V. Morris, C.C.A., 
90 P.2d 962, followed in C. I. R. 
V. Bassett, 90 P.2d 1004—George A. 
Hormel & Co. v. U. S., D.C.Minn., 
10 P.Supp. 623, appeal dismissed, 

I C.C.A., 82 P.2d 1011. 

Construction of revenue laws gener¬ 
ally see the C.J.S. title Statutes S 
396, also 59 C.J, p 1131 note 80—p 
1136 note 18. 

4. U.S.—U. S. V, Thompson, D.C.Ya., 
189 P. 838. 

It is immaterial what was intend¬ 
ed as long as what the lawmakers 
actually did is free from doubt.— 
New York Tel. Co. r. Treat, N.Y., 
130 P. 340, 64 C.C.A. 586, certiorari 
denied 25 S.Ct. 802, 198 U.S. 584, 49 
L.Ed. 1173. 

It will bo assumed that a statute 
intends what it states.—U. S. v. In¬ 
dustrial Alcohol Co., C.C.A.Md„ 103 
P.2d 97. 

5 . Del.—Pickering t. Day, 8 DeL 
474, 95 Am.D. 291. 

S3 C.J, p 282 note 91. 

6. U.S.—Slough V. C. I. R., C.aA.. 
147 P.2d 836—U. S. v. Havner, C- 

C. A.Iowa, 101 P.2d 161—Minne¬ 
sota Tea Co. v. C. I. R., C.C.A., 76 
P.2d 797, affirmed Helvering v. 
Minnesota Tea Co., 66 S.Ct. 269, 296 

U. S. 378, 80 L.Ed. 284—McCaughn 

V. American Meter Co., C.C.A.Fa., 
67 F.2d 148—^Winton v. Reynolds, 

D. C.Minn., 67 P.Supp. 565—George 
A. Hormel & Co. v. U. S., D.C. 
Minn., 10 P.Supp. 623, appeal dis¬ 
missed, C.C.A., 82 P.2d 1011. 

33 C.J. p 282 note 82. 

7. U.S.—^Western & Southern Life 
Ins. Co. V, Hu we, C.C.A.Ohio, 116 

imp 
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citation and anal3"sis of cases.^ 

An interpretation which gives effect to the spirit 
as well as the letter of the statute is to he approved, 
but one which departs from both the spirit and the 
letter cannot be adopted.^ What is within the let¬ 
ter of the statute must be held to be within its spirit 
unless here is something which makes clear an in¬ 
tent on the part of congress against enforcement 
according to the letter.^^ A narrow and literal 
construction, however, should not be adopted con¬ 
trary to the spirit and general policy of the act,ll 
and where it appears that matter which is within 
the letter of the statute is not within its spirit or 
the intention of congress it may be excluded from 
its scope.^^ A literal meaning of words may be 
rejected where it would take from a taxing statute 
a great deal of utility and make it miss its pur¬ 
posely or reduce it to empty declarations.! ^ Lan¬ 
guage, especially in provisions of a penal nature, 
has been interpreted in accordance with what seems 
to be the real meaning of the legislature, although 
not in exact and literal obedience to the wording 
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of the law.15 The language of the act, however, 
should not be lightly departed from in order to es¬ 
cape consequences thought to entail hardship to 
justify such a departure from the letter of the law 
the absurdity must be so gross as to shock the gen¬ 
eral moral or common sense and there must be 
something to make plain the intent of congress that 
the letter of the statute is not to prevail,1*7 and it 
is not enough merely that hard and objectionable 
or absurd consequences, which were probably not 
within the contemplation of the legislators, are pro¬ 
duced, 

Before a court will hold an act of congress obso¬ 
lete it must appear conclusively that it was totally 
inoperative for any lawful or useful purpose.!® 

Uniform application. Ordinarily internal reve¬ 
nue statutes are to be uniformly interpretedy^^ so 
as to give a uniform application to a nation-wide 
scheme of taxation.^! However, each internal rev¬ 
enue case must be decided on its own facts,^2 and 
an argument that would prevail in one case may be 
inadequate in another.yy 


8- IJ.S.—Boston & M. R. Co. V. U. 
S.. aC.A.Mass., 265 P, 578. 

Tests involving' great sulJtlety and 
refinement of analysis are to be 
avoided if possible.—Gardiner v. U. 
S., D.C.Mass., 43 P.2d 450, affirmed. 
C.C.A., 49 F.2d 992. 

9. U.S.—Peck & Co., Inc. v. Lowe, 
N.Y., 38 S.Ct. 432, 247 U.S. 165. 
62 L.Ed. 1049. 

la U.S.—Treat v. White, N.Y., 21 S. 
Ct. 611, 181 U.S. 264, 45 L.Ed. 853. 
Where the legal effect of a trans¬ 
action fits the plain letter of the 
statute, it is applicable, unless there 
is clearly revealed in the act itself 
or in its history a definite Intention 
to exclude such transactions from 
its operation.—Helvering v. Midland 
Mut. Life Ins. Co., 67 S.Ct. 423, 300 
U.S. 216, 81 L.Ed. 612, 108 A.L.R. 
436, rehearing denied 57 S.Ct. 752, 
300 U.S. 688, 81 L.Ed. 889—C. L. 
Gransden & Ca v. C. I. R., C.C.A., 
117 P.2d 80. 

11. U.S.—U. S. V. Coulby, D.C.Ohlo, 
251 P. 982, affirmed 258 P. 27, 169 
C.C.A. 165. 

12. U.S.—^Piper v. U. S., U.C.Minn., 
50 P.Supp. 363, appeal dismissed, 
C.C.A., U. S. V. Piper, 142 P.2d 465. 

33 C.J, p 282 note 88. 

13. U.S.—Crooks v. Karrelson, Mo., 
61 S.Ct. 49, 282 U.S. 66, 75 L.Ed. 
156—Carbon Steel Co. v. Lewel- 
lyn. Pa., 40 S.Ct. 283, 251 U.S. 601, 
64 L.Ed. 376—U. I. R. v. Hopkin- 
son, C.aA., 126 F.2d 406. 

14. UJ3.—Carbon Steel Co. v. Lewel- 
lyn. Pa., 40 S.Ct. 283, 261 U.S. 601, 
64 LJQdl. 875—Dayton Brass Cast¬ 
ings Co. V. Gilllgan, D.C.Ohlo, 267 


P. 872, affirmed, C.C.A., 277 P. 227, 
certiorari denied 42 S.Ct, 272, 258 

U. S. 619, 66 L.Ed. 794. 

15. U.S.—U. S. V. A. Graf Distilling 
Co., Mo., 28 S.Ct. 264, 208 U.S. 198, 
52 L.Ed. 452. 

16. U.S.—St. Louis Union Trust Co. 

V. Burnet, C.C.A., 59 P.2d 922. 

17. U.S.—Crooks v. Harrelson, Mo., 
61 S.Ct. 49, 282 U.S. 65, 75 L.Ed. 
156. 

18. U.S.—Crooks v. Harrelson, su¬ 
pra—George A. Hormel & Co. v. 
U. S., D.C.Minn., 10 P.Supp. 623, 
appeal dismissed, C.C.A., 82 F.2d 
1011 . 

19. U.S.—U. S. V. One Hundred and 
Thirty-Two Packages of Spiritu¬ 
ous Liquors & Wines, Mo., 76 P. 
364, 22 C.C.A. 228. 

20. U.S.—Putnam’s Estate v. C. I. 

R. , 65 S.Ct. 811, 324 U.S. 393, 89 
L.Ed. 1023—C. I. R. v. Meridian 
& Thirteenth Realty Co., C.<XA., 
132 P.2d 182—Staunton Industrial 
Loan Corporation v. C. I. R., C.C.A,, 
120 F.2d 930. 

Requirement that taxes be uniform 
see supra §§ 11, 12. 

21. U.S.—U. S. V. Pelzer, Ct.Cl., 61 

S. Ct. 659, 312 U.S. 399, 85 L.Ed, 
913—Burnet v. Harmel, 63 S.Ct. 74, 
287 U.S. 103, 77 L.Ed. 199—Mutual 
Fire Ins. Co. of Germantown v. 
U. S., C.C,A.Pa., 142 F.2d 344, cer¬ 
tiorari denied 65 S.Ct. 66, 323 U.S. 
7i29, i89 L.Ed. 685—^Hog'an w C. I. 
R., C.C.A,Tex., 141 F,2d 92, certio¬ 
rari denied 65 S.Ct. 36, 323 U.S. 
710, 89 L.Ed. 671—Matcovich v. 
Anglim, C.C.A.Cal., 134 P.2d. 834, 
certiorari denied 64 S.Ct. 46, 320 U. 
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S. 744, 88 L.Bd. 441—Staunton In- 
dustnal Loan Corporation v. C. 
I. R., C.C.A., 120 F.2d 930—Bahr v. 
C. I. R., aC.A.Tex., 119 F.2d 371, 
certiorari denied 62 S.Ct. 95, 814 

U. S. 650, 86 LEd. 521—Cliffs Cor¬ 
poration V. U. S., C.C.AOhio, 103 
F.2d 77, certiorari denied 60 S. 
Ct. 91, 308 U.S. 575, 84 L.Ed, 482 
—Mississippi Valley Trust Co. v, 

C. I. R., C.C.A., 72 F.2d 197, cer¬ 
tiorari denied 55 S.Ct. 119, 293 U. 
S. 604, 79 L.Ed. 695, rehearing de¬ 
nied 55 S.Ct. 147, 293 U.S. 631, 79 
L.Ed. 717—Roy v. C. I. R., C.C.A., 
6’9 P.2d 7-86, certiorari denied Roy 

V. Helvering, 55 S.Ct. 92, first case, 
,293 U.S. 580, 79 L.Ed. 676, followed 
in Derbes v. C. I. R., 69 P.2d 788, 
certiorari denied Derbes v. Hel¬ 
vering, 55 S.Ct. 92, two cases, 293 
U.S. 680, 79 L.Ed. 676, Roy v. Hel¬ 
vering, 55 S.Ct. 92, two cases, 293 

U. S. 580, 79 L.Ed. 676, Stafford 
Derbes & Roy v. Helvering, 65 S. 
Ct. 92, 293 U.S. 580, 79 L.Ed, 676, 
and 55 S.Ct. 93, four cases, 293 U. 
S. 580, 79 L.Ed. 676 and Upstream 
Realty Co. v. Helvering, 55 S.Ct. 
93, 293 U.S. 580, 79 L.Ed. 676— 
State Street Trust Co. v. Hassett, 

D. C.Mass., 45 F.Supp. 671, affirm¬ 
ed, C.C.A., 134 F.2d 156—Burruss 

V. Early, D,C.Va.. 44 P.Supp, 21. 
Preferred interpretation is one 

which does least violence to the 
statute’s uniform operation.—Black 
Motor Co. V, a I. R., aC.A., 125 F. 
2d 977—Heyman v. U. S., aC.A 
Tenn., 285 P. 685. 

22. U.S.—Moore v. C. I. R., UCA., 
101 P.2d 704—^American Trust Co. 
V. C. I. R., CC.A, 31 F.2d 47. 

23. U.S.—U. S. V. Jin Puey Moy, 
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Punctuation is no part of the statute it is sel¬ 
dom conclusive and often may be disregarded en¬ 
tirely in order to fix the true meaning.25 

Other objects than revenue. An act providing 
for an internal revenue tax must be construed as 
a revenue act, although it may have other objects 
in addition to that of raising revenue.26 

K Time of Taking Effect 

An internal revenue statute takes effect at the time of 
its passage, unless it expressly provides otherwise. 

An internal revenue statute which contains no 
provision as to the time it shall take effect takes 
effect at the time of its passage,2? that is, from the 
moment it receives the approbation of the presi¬ 
dent and this rule applies to particular provi¬ 
sions as to which no particular effective date is 
specified, even though a later effective date is ex¬ 
pressly specified for other provisions of the stat- 
ute.29 Although there is a presumption that the 
act was signed on the first minute of the day when 
it took effect, it is competent to show by proof 
the exact time when the law was approved by the 


president,^^ and when necessary to determine con¬ 
flicting rights courts of justice will take cognizance 
of the fractions of a day.^t 

c. Territorial Extent of Operation 

Internal revenue laws have been held to extend 
throughout the territorial limits of the United States. 

Various internal revenue laws, including those 
imposing taxes on specific articles, such as distilled 
spirits, fermented liquors, tobacco, snuff, and cigars, 
have been held to extend in their operation through¬ 
out the territorial limits of the United States, 
whether or not the particular area is within a col¬ 
lection district,and to include within the area of 
their operation prohibition states,2 3 and Indian 
Territory,24 and other territorial possessions of the 
United States,25 unless locally inapplicable or spe¬ 
cifically excepted therefrom.26 

d. Substance or Form of Transaction 

Taxation is a practical matter, and In the applica¬ 
tion of the internal revenue laws substance controls over 
form. 

Taxation is a practical matter ;27 it deals with 
realities,28 not formalities,^^ abstractions,^® or fine- 


Pa., 36 S.Ot. 658. 241 U.S. 394, 60 
L..Ed. 1061. 

24. U.S.—Coleman v. IT. S.. CtCl., 37 
F.Supp. 273. 

33 C.J. p 282 note 99. 

25. U.S.—Coleman v. TJ. S., supra. 

26. U.S.—Hutton v. Terrill, D.C.N. 

T., 255 F. 860. 

Consideration of collateral purposes 
or motives in construction see in¬ 
fra § 60. 

27. U.S.—^Robertson v. Bradbury, N. 
T., 10 S.Ct. 158, 132 U.S. 491, 33 L. 
Ed. 405—Weinburg v. U. S., Ct.Cl., 
25 F.Supp. 83, certiorari denied 
Weinberg: v. U. S., 59 S.Ct. 786, 
306 U.S. 661, 83 L.Ed. 1058. 

Time of talcing- effect g-enerally see 
the C.J.S. title Statutes §§ 399-411, 
also 59 C.J. p 1137 note 35-p 1157 
note 10. 

Provision as to time of operation 
construed 

U.S.—Blake v. National Banks, N.T., 
23 Wall. 307, 23 L.Ed, 119. 

28. U.S.—3 Op.Atty.-Gen. p. 82. 

29. U.S.—Robertson v. Bradbury, N. 
T., 10 S.Ct 158, 132 U.S, 491, 33 
L.Ed. 405. 

30. U.S.—^Nunn v. William Gerst 
Brewing Co., Tenn., 99 F, 939, 40 C. 
C.A. 190. 

31. U.S.—^Louisville Tp. v. Ports¬ 
mouth Sav. Bank, Ill., 104 U.S. 469, 
26 L.Ed. -775. 

33 C.J. p 288 note 44. 

82. U.S.—The Cherokee Tobacco, 
Ark., 11 Wall. 616, 20 L.Ed. 227. 

33. U.S.—^U. S. V. Lazzaro, D.C. 
Wash., 255 F. 237. j 


34. U.S.—The Cherokee Tobacco, 

Ark., 11 Wall. 616, 20 L.Ed. 227. 

33 C.J. p 288 notes 49, 51. 

35. U.S.—U. S. V. Seveloff, r>.C.Or., 
27 P.Cas,No.l6,252, 2 Sawy. 311, 17 
Int.Rev.Rec. 20. 

33 C.J. p 288 notes 60, 52. p 289 note 
53. 

District of Columbia see District of 
Columbia § 18. 

36. U.S.—^Downes v. Bid well, N.T., 
21 S.Ct. 770, 182 U.S. 244, 45 L.Ed. 
1088. 

33 C.J. p 289 notes 54-56. 

37. U.S.—^Harrison v. Schaffner, Ill., 
61 S.Ct 759, 312 U.S. 579, 85 L. 
Ed. 1055—Emowlton v. Moore, N.T., 
20 S.Ct 747, 178 U.S. 41, 44 L.Ed. 
969—Mather v. O. I. R., C.C.A., 149 
P.2d 393, certiorari denied 66 S. 
Ct. 169, two cases—^Lusthaus v. C. 
I. R., C.C.A., 149 P.2d 232, af¬ 
firmed 66 S.Ct. 539—Wisotzkey v. 
C. I. R., C.C.A., 144 F.2d 632~a I. 
R. v. Schock, Gusmer & Co., C.C.A., 
137 F.2d 750—Norris v. C. I. R., 
C.G.A,, 134 P.2d 796, 149 A.L.R. 
1324, certiorari denied 64 S.Ct. 63, 
320 U.S. 756, 88 L.Ed, 450, rehear¬ 
ing denied 64 S.Ct 199, 320 U.S. 
813, 88 L.Ed. 491—Helvering v. 
Cannon Valley Milling Co., C.C.A., 
129 F.2d 642—~pa»ge v. Haverty, C. 
C.A.Ga,, 129 F.2d 512—La Pointe 
V, U. S., C.C,A.Mich., 128 P.2d 102 
—C. I. R. V. Stfong Mfg. Cd., C.O. 
A., 124 F.2d 360, reversed on other 
grounds 63 S.Ct. 103, 317 U.S. 102, 
87 L.Ed. 113—^Borland v. C. I. R., 
C.C.A., 123 P.2d 358—Buhl v. Kav- 
anagh, C.C.A.Mich., 118 P.2d 315— 
Rotorite Corporation v. C. L R., C., 
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C.A., 117 P.2d 245—Texon Oil & 
Land Co. of Texas v. U. S., C.C.A. 
Tex., 115 F.2d 647—Snowden v. Mc¬ 
Cabe, C.C.A.Tenn., Ill P.2d 743—C. 
I. R. V. Ashland Oil & Refining Co., 
C.C.A.. 99 P.2d 588—Ruben v. C. I. 

R. , C.C.A., 97 P.2d 926—St Louis 
Union Trust Co. v. Burnet, C.C.A., 
59 F.2d 922—Safe Deposit & Trust 
Co. of Baltimore v. Tait, D.C.Md., 
64 F.2d 383. 

38. U.S.—^West V. C. I. R., C.C.A, 
Tex., 150 F.2d 723, certiorari denied 
66 S.Ct. 488, rehearing denied 66 

S. Ct 679, first case, certiorari de¬ 
nied 66 S.Ct. 489, first and second 
cases, rehearing denied 66 S.Ct. 
679, second and third cases, cer¬ 
tiorari denied 66 S.Ct 489. third 
case, rehearing denied 66 S.Ct 681 
—La Pointe v. U. S., C.C.A.Mich., 
128 F.2d 102—^Moore v. C. I. R., 
C.C.A., 124 F.2d 991—Staunton In¬ 
dustrial Loan Corporation v. O. I. 

R. , C.C.A., 120 F.2d 930—Tinkoff 

V. C. I. R., C.C.A., 120 P.2d 564— 
Ruben v. C. I. R., C.C.A., 97 F.2d 
926—Helvering v. Gordon, C.C.A., 
87 P.2d 663—Guaranty Trust Co. 
V. U. S., D.C.Wash., 44 F.Supp. 417, 
affirmed, C.C.A., 139 P.2d 69. 

j39. U.S.—West V. C. I. R., C.C.A. 
Tex., 150 F.2d 723, certiorari denied 
66 S.Ct. 488, rehearing denied 66 

S. Ct. 679, first case, certiorari de¬ 
nied? 66 S.Ct. 489, first and second 
cases, rehearing denied 66 S.Ct. 
679, second and third cases, certio¬ 
rari denied 66 S.Ct 489, third case, 
rehearing denied 66 S.Ct. 681. 

40. U.S.—La Pointe v. U. S., C.C.A. 
Mich., 128 F.2d 102. , 
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spun legalistic distinctions.**^ Substance controls 
over form in the a$)pIication of internal revenue 
laws,which are regarded as having a practical, 
not a theoretical, application.*^ Questions arising 
therein should be looked at from a practical point 
of view;** and determined by a consideration of 
what was actually done,*^ rather than by what 
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might have been done,^® what was intended to be 
done,*"^ the declared purpose of the participants,^^ 
or their contractual duties.*^ 

Basic issues should not be obscured by technical 
considerations^® Or by niceties of the law of trusts 
or conveyances or the legal paraphernalia which 


41. U.S.—Moore v. C. I. R.. C.C.A., 
124 F.2d 991—Guaranty Trust Co. 
V. U. S., D.C.Wash., 44 F.Supp. 417, 
affirmed, C.G.A., 139 F.2d 69. 

42. U.S.—C. I. R. V. Court Holding 

Co., Fla., 65 S.Ct 707, 324 U.S. 
'331, 89 L.Ed. 981—V^^eiss v. 

Steam, Ohio. 44 S.Ct. 490, 265 U.S. 
242, 68 L.Ed. 1001, 33 A.L.R. 520— 
Mather v. C. I. R., C.C.A., 149 F. 
2d 393, certiorari denied 66 S.Ct. 
169, two cases—Lusthaus v. C. I. 

R., C.C.A., 149 P.2d 232, certiorari 
g-ranted 66 S.Ct. 48—Thornley v. C. 
I. B., C.C.A., 147 F.2d 416—0. I. R. 
V. Meyer, C.C.A., 139 F.2d 256— 
Early v. Southg-ate Corporation, C. 
aA.Va., 136 F.2d 217—Pagre v. 
Haverty, C.C.A.Ga., 129 F.2d 512— 
Jacobs V. C. I. R.. C.C.A-Fla.. 129 
P.2d 99—La Pointe v. U. S.. C.C.A. 
Mich,, 128 F.2d 102—Paschal v. 
Blieden, C.C.A.Ark., 127 P.2d 398 
—C. I. R. V. Shapiro, C.C.A., 125 
F.2d 532, 144 A.L.R. 349—0. I. R. 
V. Strong- Mfg. Co., C.C.A., 124 F. 
2 d 860, reversed on other grounds 
63 S.Ct. 103, 317 U.S. 1D2, 87 L, 
Ed. 113—Borland v. C. I. R., C.C. 
A., 123 P,2d 358—Staunton Indus¬ 
trial Loan Corporation v. C. I. R., 
C.C.A., 120 P.2d 930—Tinkoff v. C. 
I. R., C.C.A., 120 P.2d 564—Buhl 
V. Kavanagh,^C.C.A.Mich., 118 F.2d 
315—^Dodge Bros. v. U. S., C.C.A. 
Md., 1J8 F.^d 95—Rgtorite Corpo¬ 
ration V. C. I. R., C.C.A., 117 F.2d 
245—^C. L. Gransden & Co. v. C. I. 

R. , C.C.A., 117 F.2d 80—Rosenberg 
V. C. I. R., C.C.A., 115 F.2d 910— 
Kales V. U. S., C.C.A.Mich., 115 F. 
2d 497, affirmed U. S. v. Kales, 62 

S. Ct. 214, 314 U.S. 186, 86 L.Ed. 132 
—Snowden v. McCabe, C.C.A.Tenn., 
Ill F.2d 743—Grain Belt Supply 
Co. V. C. I. R., C.O.A., 109 F.2d 490, 
certiorari denied 60 S.Ct. 1098, 310 

U. S. 648, 84 L.Ed. 1414—Case v. d 
E R., C.C.A,, 103 F.2d 283—C. I. R. 

T. Southern Bell Telephone & Tele¬ 
graph Co., O.C.A., 102 F.2d 397— 
Nelson v. C. I. R., C.C.A., 101 P. 
2d 568—C. I. R. V. Ashland Oil & 
Refliiing Co., C.C.A., 99 F.2d 588— 
Empire Trust Co. v. O. I. R., C.C. 
A., 94 P*2d 307—^Houston National 
Gas Corporation v. C. I. R., C.G.A., 
90 F.2d 814, certiorari denied 58 
S.Ct. 43, 302 U.S. 722, 82 L.Ed. 557 
—^Equitable Life Assur, Soc. of U. 
S. V. Bowers, C.C.A.N.T,, 87 F.2d 
687—^Helvering v. Gordon, C.C.A., 
87 F.2d 663—Halliburton v. a I. 
R., C.C.A., 78 F.2d 265—Helvering 

V. General Utilities & Operating 


Co., C.C.A., 74 F.2d 972, reversed on i 
other grounds General Utilities & 
Operating Co. v. Helvering, 56 S. 
Ct. 185, 296 U.S. 200, SO L.Ed. 154 
—^Helvering v. Hindes, C.C.A., 74 
• P.2d 537—Hotter v. Patterson, C.C. 
A.Kan.. 68 F.2d 252—Prairie Oil & 
Gas Co. V. Hotter, C.C.A.Kan., 66 
P.2d 309—H. H. Miller Industries 
Co. V. C. L B., CLC-A., 61 F.2d 412 
—Cooper V. Reynolds, U.C.Wyo., 60 
P.2d 650, affirmed, C.C.A., Reynolds 
V. Cooper, 64 P-2d 644, affirmed 54 
S.Ct. 356, 291 U.S. 192, 78 L.Ed. 
725—Newspaper Printing Co. v. C. 
I. R., C.C.A. 56 F.2d 125—Pioneer 
Pole & Shaft Co. v. C. I. R., C 
G.A,, 55 P.2d 861—Golden Cycle 
Corporation v. C. I. R., C.C.A., 51 
F.2d 927—Board v. C. I. R., C.C.A., 

61 F.2d 73, certiorari denied 52 

S.Ct. 35, 284 U.S; 658, 76 L.Ed. 
557—Parrott v. U. S., D.C.Cal., 42 
P.2d 522—Howbert v. Penrose, C.C. 
A.C 0 I 0 ., 38 F.2d 577, 68 A.L.R. 

820—Kansas City Structural Steel 
Co. V. C. I. R.. C.C.A., 33 F.2d 53. 
reversed on other grounds Lucas v. 
Kansas City Structural Steel Co., 
50 S.Ct. 263, 281 U.S. 264, 74 L. 
Ed. 848, followed in Kansas City 
Structural Steel Co. v. C. I. R., 
C.C.A., 41 P.2d 1002, two cases— 
Williams v. McGowan, D.C.N.T., 68 
F.Supp. 692, reversed on other 
grounds, C.C.A., 152 F. 2 d 570— 

Shackelford V. Latchum, D.C.Del., 

62 F.Supp. 205—True v. U. S., B.C. 
Wash., 51 F.Supp. 720—Allis v. La 
Budde, D.C.Wis., 40 F.Supp. 59, re¬ 
versed on other grounds, C.C.A., 
128 P.2d 838, mandate anqended 181 
P.2d 78—^Davidson V. Welch, E.C. 
Mass.. 22 F.Supp. 726, affirmed, C.C. 
A., Welch V. Davidson, 102 P.2d 100 
—^Louisville, H. & St. L. Ry. Co. 
V. U. S., D.C.Ky., 20 F.Supp. 483 
—^Fidelity & Columbia Trust Co. v. 
Lucas, D.C.Ky., 11 F.Supp. 537, 
affirmed, C.G.A., Lucas v. Fidelity 

Columbia Trust Co., 89 F.2d 945. 
D.C.—Louis W. Gunby, Inc. v. Hel¬ 
vering, 122 F.2d 203, 74 App.D.C. 
185. 

Importance of rule 

The rule ''is of peculiar importance 
in tax cases; for^ unless the courts 
are very careful to regard sub¬ 
stance end ilot form in matters of 
taxation, thore is grave danger on 
the one hand that the provisions of 
thb. tax laws will be evaded through 
technicalities «od on the btl^r that 
they Will work unreasonably and 
unnecessary hardshit^ on the taxpay¬ 
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er.”—^Western Maryland Ry. Ca v. 

C. I. R., C.C.A., 33 P.2d 695, 698, 

43- U.S.—Griswold v. U. S,, D.C. 
Mass., 36 F.Supp. 714, affirmed, C, 
C.A., U. S. V. Griswold, 124 72d 
599. 

44 . U.S.—Boston Consol. Gas €q. t. 
C. I. R., C.C.A. 128 P.2d 473. 
‘Possible alternative constructions 

should be determined by practical 
considerations rather than techni¬ 
cal niceties.—G. I. R, v, Schock, Gus- 
mer & Co., C.C.A., 137 F.2d 750. 

45. U-S.—Gregory v. Helvering, 55 

S.Ct 266, 293 U.S. 465, 79 L.Ed. 
596/ 97 A.L,R. 1355—Weiss v. 

Steam, Ohio, 44 S.Ct. 490, 265 U. 
S. 242, 68 D.Ed. 1001, 33 A.L.R. 
626—Old Colony Trust Associates 
V. Hassett, C.C.A.Mass., 150 P.2d 
179—Gutbro Holding Co. v. O L 

R. , C.C.A.N.Y., 138 P.2d 16—Parfes- 
Chambers, Inc. v. C. I. R„ C.C.A- 
Ga., 131 P.2d 65—West Boylstpn 
Mfg. Co. of Alabama v. C. L R., C. 
C.A., 120 P.2d 622—C. L. Gransden 
& Co. V. C. I. R.. aC.A., 117 P.2d 
80—Snowden v. McCabe, C.C. A. 
Tenn.. Ill F.2d 743—G. 1. R. v. 
Southern Bell Telephone & Tele¬ 
graph Co., 102 F,2d 397—Henrietta 
Mills V. C. I. R., C.C.A., 62 F.2d 931 
—Shackelford v. Latchum, D.C. 
Pel., 52 F.Supp. 205. 

D. C.—Louis W. Gunby, Ihc., v. 
vering, 122 F.2d 203, 74 App.D.C. 
185. 

Underlying essence of a ttansad- 
tion determines its taxability.—U. B. 
V. Merchants Nat. Trust & Saving:^ 
Bank, C.G.A.Cal., 101 F.2d 399. 

4S. U.$.—C. L* Gransden Co. v, C 
I. R., C.C.A., 117 F.2d 80. 

47fc tr.S.—Parks-Chamfaers, Inc., v. 

C. I. B., C.C.A.G§,, 131 

48* U.S.—Weiss v. Steam, Ohio, 44 

S. Ct 490. 265 U.S'. 242, 68 LuEd. 
1001, 33 A.L.R. 620—Old Colony 
Trust Associates v. Hassett, C.C.A. 
Mass., 150 F.2d 179—^West BoyZ- 
ston Mfg. Co. of Alabama v. C. I. 
R., aC.A.Ala„ 120 F.2d 622-*.^now- 
den V. McCabe, C.C.A.Tenn., Ill F. 
2d 743. 

D.G.—<»Lonis W. Gunby> Inc, V. Jiel- 
vering; 122 F.2d 203. APP.D.C. 

iss! * 

49. U.S.—Shackelford v. Latchum, 

D. aDel., 52 E.Supp. 2af. 

59 * U.S.—^HelVerlhg v. 60 

l&.Ct 564, 309 US.I 84 LJGd. 

, 788V-Mather ,T, C L ih# C.C.Av 
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inventive genius may constnict.^^ A strained con¬ 
struction should not be resorted to in order to ac¬ 
crue or fix a tax liability,^^ on other hand, 
tax liability may not be avoided by fine-spun and le¬ 
galistic decisions.^3 xhe whole transaction must 
be considered.^^ It may not be broken up into vari¬ 
ous elements either to avoid or to create a tax.^5 
Where the essential nature of a transaction is the 
acquisition of property, it will be viewed as a 
whole, and closely related steps will not be sep¬ 
arated at the instance of either the taxpayer or 
the taxing authority.^® 

§ 49. Judicial Authority and Duty 

In a proper case it is the duty of the court to con¬ 
strue an internal revenue statute. 

The ascertainment of the meaning of an internal 
revenue statute is for the court,whose duty it is, 
as far as it is invested with any agency in carrying 
out the financial purposes of the government, fairly 
to enforce the revenue laws and see that they are 


not fraudulently evaded.^^ While ordinarily it 
must construe the language of an act as it finds 
it is its duty to ascertain and give effect to the in¬ 
tention of congress and it is within its power to 
declare a thing which is within the letter of the 
statute not governed thereby because not within its 
spirit or the intention of the lawmakers.®^ 

§ 50. Intention of Congress 

a. In general 

b. Prer'Umptions 

a. In General 

The intent of congress is of controlflng Importance hn 
the construction of internal revenue statutes. 

In general the intention of congress controls in 
the construction of internal revenue statutes.®^ 
The court puts itself in the position of congress 
when it enacted such statutes^s and construes them 
so as to carry out the legislative intent in passing 
them.^^ The court is not justified in supplying a 


149 F.2d. 393, certiorari denied 66 
S-Ct. 169, two cases. 

51. U.S.—^Helveringr v. Clifford, 60 

S. Ct. 554, 309 U.S. 331, 84 L.Ed. 
788—Mather v. C. I. R., C.C.A., 
149 F.2d 393, 

52. U.S.—Texon Oil & Land Co. of 
Texas v. U, S., C.C.A.Tex., 115 F. 
2d 647. 

Common-seiLse constmction 
Situations are to be given a com¬ 
mon-sense and natural construction 
in accordance with realities of facts 
making them up.—C. I. R v. Nation¬ 
al Bank of Commerce of San An¬ 
tonio, C.C.A.Tex„ 112 F.2d 946. 

58. U.S. — Texon Oil & Land Co. of 
Texas v. U. S., C.C.A.Tex., 115 F. 
2d 647. 

54. U.S,—C. I. R. V. Court Holding 
Co.. 65 S.Ct 707, 324 U.S. 331, 89 
L.Ed. 981—La Pointe r. U. S., C.C. 
A.Mich., 128 F.2d 102—Tinkoff v. 
C. I. R., C.C.A., 120 F.2d 564— 
Helvering v. Gordon, C.C.A., 87 F. 
2d 663. 

55. U.S.—Buhl V. Kavanagh, C.C.A. 
Mich., 118 F.2d 315—Miller v. C. 
I. R., aC.A., 103 F.2d 58—O. I. R. 

T. Ashland Oil & Refining Co., C. 
C.A, 99 F.2d 588—^Ahles Realty 
Corp. V. C. I. R., C.C.A., 71 F.2d 
150 —Prairie Oil & Gas Co. v. Mot- 
ter, C.C.AKan., 66 P.2d 309. 

Minimization, avoidance, or evasion 
of liability by division of trans¬ 
action see infra § 84. 

66. U.S.—Mather v. C. 1. R., C.C.A., 
149 F.2d 393, certiorari denied 66 

S.Ct. 169, two cases—O. I. R. v. 
Ashland Oil & Refining Co., C.C.A., 
99 F.2d 588. 

67- U.S.—^Morgan v. C. I. R, 60 S.Ct 


424, 309 U.S. 78, 626. 84 L.Ed. 585 
—White V. U. S., CtCL, 59 S.Ct 
179, 305 U.S. 281, 83 L.Ed. 172. 

58. U.S.—U. S. V. Watts, C.C.Ohio, 
28 P.Cas.No.16,653, 1 Bond 580, 
1 IntRev.Rec. 17. 

59. U.S,—^Kent v. Rothensies, C.C.A 
Pa., 120 P.2d 476, certiorari de¬ 
nied 62 S.Ct 113, 314 U.S. 659, 86 
L.Ed. 528—St Louis Refrigerating 
& Cold Storage Go. v. U. S., 43 F. 
Supp, 476, 95 CtCl. 694. 

6 (Xi U.S.—Commercial Health & Ac¬ 
cident Co. V. Pickering, D.C.Ill., 
281 F. 539. 

61. U.S.—^Knight Newspapers v. C. 
I. R.. O.aA., 143 F.2d 1007, 154 
AL.R. 1267. 

62. U.S.—^Helvering v. Stockholms 
Enskilda Bank, App.D.a, 55 S.Ct 
50, 293 U.S. 84, 79 L.Ed. 211 , fol¬ 
lowed in British-American Tobacco 
Co. V. Helvering, 55 S.Ct 55, 293 
U.S. 95, 79 L.Ed. 218—Smythe v. 
Piske, N.Y., 23 Wall. 374—Reed 
Drug Co. V. C. I. R., C.C.A, 130 F. 
2d 288—Black Motor Co. v. C. I. 

R. , C.C.A., 125 F,2d 977—^U. S. v. 
Armature Rewinding Go., C.C.A 
Mo., 124 F.2d 589—Cliffs Corpora¬ 
tion V. U. S., C.C.A.Ohio, 103 F.2a 
77, certiorari denied 60 S.Ct. 91, 
30-8 U.S, 575, 84 L.Ed. 482—State 
Street & Trust Co. v. Haesett, D.C. 
Mass., 45 F.Supp. 671, affirmed, C 
C.A, 134 P.2d 156—Griswold v. U. 

S. , D.C.Mass., 36 F.Supp. 714, af¬ 
firmed, C.C.A, U. S. V. Griswold. 
124 F.2d 599. 

33 O.J. p 2^2 notes 86 , 87. 

63. U.S,—Carbon Steel Co. v. Lewel- 
lyn, G.C.APa., 258 F. 583, 169 C. 
CLA 473, affirmed 40 S.Ct 2S3, 351 
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U.S. 501, 64 L.Ed. 375—Wortll 

Bros. Co. V, Lederer, C.C.A Pa., 258 

F. 533, affirmed 40 S.Ct 282, 251 

U. S. 507, 64 L.Ed. 377—Lewellen 

V. Forged Steel Wheel Co., C.aA 
Pa., 258 F. 633, affirmed Forged 
Steel Wheel Co. v. Lewellyn, 40 
S.Ct 285, 251 U.S. 611, 64 L.Ed. 380. 

64. U.S.—Poster v. U. S., CtCl., 68 

S. Ct 424, 303 U.S. 118, 82 L.Ed. 
700—Blake v. National Banks, N. 

T. , 23 Wall. 307, 23 L.Ed. 119— 

G. I. R. V. Fiske’s Estate, C.C.A., 
128 F.2d 487, certiorari denied 
Fiske's Estate v. C. I. R., 63 S.Ct 
63, 317 U.S. 635, 87 L.Ed. 612— 

U. S. V. Glidden Co., C.C.A.Ohio, 
119 F.2d 235, certiorari denied 
Glidden Co, v. U. S., 62 S.Ct 182, 
two cases, 314 U.S. 678, 86 L.Ed. 
542—Willcuts V. Investors* Syndi¬ 
cate, C.C.A-Minn., 57 P.2d 811, cer¬ 
tiorari denied Investors* Syndicate 

V. Willcuts, 53 S.Ct. 18, 287 U.S. 
618, 77 L.Bd. 537—Wisconsin Pub¬ 
lic Service Corporation v. U. S., 
D.-aWis., 40 F.Supp. 327—Dayton 
Brass Castings Co. v. Gilligan, D. 
C.Ohio, 267 P. 872, affirmed, C.C.A., 
277 P. 227, certiorari denied 42 S 

' Ct 272, 258 U.S. 619, 66 L.Ed. 794 
— ^U. s. V. Thompson, D.C.Va.. 1^9 
F. 838. 

Conn.—Hubbard t. Brainapd, 36 
Conn. 563, reversed on otiher 
grounds 12 Wall. 1 , 20 L.Ed. 272. 
33 C.J. p 232 note 86 , p 284 note 64. 
Construction with reference t® pur¬ 
pose of act see infra S 65* 

Declared objective 

In absence of clear and unambig¬ 
uous language to contrarj% the de¬ 
clared objective of congress in pass¬ 
ing a revenue act must be accepted. 
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meaning to statutory language not clearly intended 
by congress,®5 and should not give an interpreta¬ 
tion which will defeat a clearly apparent congres¬ 
sional purpose®® or virtually amend a revenue act 
because it is of the opinion that congress may have 
had or should have had an intention different from 
that which was expressed in the act.®*^ 

The intent of the legislature is to be gathered 
from the language used,®® the general purposes 
of the statute,®^ the circumstances surrounding its 
enactment,'^® the nature of the property on which 
the tax is imposed and the legal relation of the tax¬ 
payer to it,*^^ other statutes having relation there¬ 
to,*^2 and other appropriate tests for the ascertain¬ 


§ 50 

ment of the legislative wilU® It is not ascertained 
by taking the word or clause in question from its 
setting and viewing it apart,but rather by con¬ 
sidering it in connection with its context'^® and the 
occasion and circumstances of its use.*^® Difficulty 
in the administration of a tax law when applied to 
a particular situation, although not conclusive, is 
some indication that it was not the intention of 
congress to make it applicable theretoThe mere 
fact that in the light of the particular case in which 
the question is raised the meaning of congress 
might have been more clearly expressed does not 
justify a refusal to give that meaning effect,7® for 
it is often the case in statutes that, although the in- 


—^Braicks v. Henricksen, D.C.Wash., 
43 F.Supp. 254. 

Collateral purposes or motives of 
congress in levying the tax are not 
to be considered. 

tJ.S.—U. S. V. U. S. Industrial Alco¬ 
hol Co., C.C.A.Md., 103 F.2d 97. 
D.C.—Prather v. U. S., 9 App.D.C. 82, 
error dismissed 17 S.Ct. 997, 164 U. 
S. 452, 41 L.Ed. 510. 

Statute permitting’ deductions of 
charitable contriTbutious 
U.S.—Old Colony Trust Co, v. C. L 
n., 57 S.Ct. 813, 301 U.S. 379, 81 
KEd. 1169, 

65. U.S.—Mathews v. Squire, D.C. 
Wash., 59 F.Supp. 827. 

To effect uniformity 

The court should not depart from 
the statute's plain meaning to ef¬ 
fect uniformity congress failed to 
express.—Heynolds v. C. I. R., C.C. 
A., 114 F.2d 804, reversed on other 
grounds Helvering v. Reynolds, 61 
S.Ct. 971, 313 U.S. 428, 85 L.Ed. 1438, 
134 A.L.R. 1155. 

A strict and literal coustrucfciou 
may be avoided when it would lead 
to absurd results, contrary to the 
obvious intent of congress, and a 
common sense construction squares 
with the plain and obvious intent of 
congress.—Piper v. U. S., D.C.Minn., 
50 F.Supp. 363, appeal dismissed, €. 
C-A., U. S. V. Piper, 142 F.2d 465. 

66. U.S.—Helvering v. Rebsamen 
Motors, C.C.A., 128 F.2d 584. 

67. U.S.—Helvering v. Rebsamen 
Motors, supra. 

68. U.S.—U. S. V. Stroop, C.C. A. 
Ohio, 109 F.2d 891—Coleman v. U. 
S., CtCl., 37 F.Supp. 273. 

Conn.—^Hubbard v. Brainard, 35 
Conn. 563, reversed on other 
grounds 12 Wall., U.S., 1, 20 L.Ed. 
272. 

S3 C.J. p 282 note 89. 

Buty to express 

(1) Congress is bound to express 
Its Intention to tax In clear and un¬ 
ambiguous language,—Eidman v.* 


Martinez. ISr.Y.. 22 S.Ct 515, 184 U.S. 
578, 46 L.Ed. 697. 

(2) In one case of a criminal pros¬ 
ecution for failure to stamp an ar¬ 
ticle to which the court reluctantly 
held that the revenue law was ap¬ 
plicable, the manifest ambiguity of 
the statute caused the court to sus¬ 
pend sentence on the convicted of¬ 
fender.—^U. S. V. Keustaedter, C.C.N. 
Y., 149 F. 1010. 

69. U.S.—^Helvering v. Stockholms 
Enskilda Bank, App.D.C., 55 S.Ct. 
50, 293 U.S. 84, 79 L.Ed. 211, fol¬ 
lowed in British-American Tobac¬ 
co Co. V. Helvering, 55 S.Ct. 55, 29'3 
U.S. 95, 79 L.Ed. 218—Reed Drug 
Co. V. C. I. R., C.C.A., 130 F.2d 
28 S—Black Motor Co. v. C. I. R, 
C.C.A., 125 F.2d 977—Loose-Wiles 
Biscuit Co. V. Rasquin, D.C.N.Y., 
'20 F.Supp. 80'5, affirmed, C.C.A., 95 
P.2d 438, certiorari denied 59 S.Ct 
70, 305 U.S. 611, 83 L.Ed. 389. 

Conn-—^Hubbard v. Brainard, 35 
Conn. 563, reversed on other 
grounds 12 Wall. 1, 20 L.Ed. 272. 
33 C.J. p 282 note 96 [a]. 

70. U.S.—Reed Drug Co. v. C. I. R., 
C.C.A., 130 F,2d 288. 

Congressional statements relating 

to desirability of eliminating dis- 
crirriinations cannot be taken as evi¬ 
dence of a desire to prevent the 
natural inequalities that result from 
a tax as levied.—F. W. Fitch Co. v. 
U. S., Iowa, 65 S.Ct. 409, 323 U.S. 
'582, ’89 L.Ed. 472, 

71. Conn.—^Hubbard v. Brainard, 35 
Conn. 563, reversed on other 
grounds 12 Wall. 1, 20 L.Ed. 272. 

72. U.S.—Loose-Wiles Biscuit Co. v. 
Rasquin, D.C.N.Y., 20 F.Supp. 805, 
affirmed, C.C.A., 95 F.2d 438, cer¬ 
tiorari denied 69 S.Ct. 70, 305 U.S. 
611, 83 L.Ed. 389. 

Construction with reference to oth¬ 
er statutes generally see infra § 
66 . 

73. U.S.—Helvering v. Stockholms 
Enskilda Bank, App.D.C., 55 S.Ct. 
60, 293 U.S. 84, 79 L.Ed. 211, fol¬ 
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lowed in British-American Tobacco 
Co. V, Helvering, 55 S.Ct. 55, 293 
U.S. 95, 79 L-Ed. 218—Reed Drug 
Co. V. C. I. R,, C.C.A, 130 F.2d 288 
—Black Motor Co. v. C. I. R, C. 
C.A, 125 F.2d 977. 

74u. U.S.—^Helvering v. Stockholms 
Enskilda Bank, App.D.C., 55 S.Ct. 
50, 293 U.S. 84, 79 L.Ed. 211, fol¬ 
lowed in British-American Tobac¬ 
co Co. V. Helvering, 55 S.Ct. 55, 293 

U. S. 95, 79 L.Ed. 218—Reed Drug 
Co. V. C. I. R., C.C.A., ISO F.2d 288 
—Black Motor Co. v. C. I. R., C.C. 
A., 125 P.2d 977. 

75. U.S.—^Helvering v. Stockholms 
Enskilda Bank, App.D.C., 55 S.Ct. 
50, 293 U.S. 84, 79 L.Ed. 211, fol¬ 
lowed in British-American Tobac¬ 
co Co. V. Helvering, 55 S.Ct, 55, 
293 U.S. 95, 79 L.Ed. 218—Mussel- 
man Hub-Brake Co. v. C. I. R., C.C. 
A., 139 F.2d 65—Black Motor Co. 

V. C. I. R, C.C.A, 125 P.2d 977. 

33 C.J. p 282 note 96 [a]. 

76. U. S.—Helvering v. Stockholms 
Enskilda Bank, App.D.C., 55 S.Ct. 
50, 293 U.S. 84, 79 L.Ed. 211, fol¬ 
lowed in British-American Tobacco 
Co. V. Helvering, 55 S.Ct 55, 293 
U.S. 95, 79 L.Ed. 218—Black Mo¬ 
tor Co. V. C. I. R., C.C.A., 125 P.2d 
977. 

77. U.S.—Yellow Cab Co. of D. C. v. 
Magruder, D.C.Md., 49 F.Supp. 605, 
affirmed, C.C.A., Magruder v. Yel¬ 
low Cab Co. of D. C., 141 F.2d 324, 
152 A.L.R. 516. 

Algeb,raic formula 

An intent to necessitate a resort 
to an algebraic formula to determine 
the amount of the tax is not to be 
presumed.—^Nichols v. Leach, C.C.A. 
Mass., 50 P.2d 787, affirmed Leach v. 
Nichols, 52 S.Ct 338, 285 U.S. 165, 
76 L.Ed. 681—Old Colony Trust Co. 
V. Malley, C.C.AMass., 19 F.2d 346 
—Edwards v. Slocum, C.C.A.N.Y., 
287 F. 651, affirmed 44 S.Ct 293, 264 
U.S. 61, 68 L.Ed. 564. 

78. 'U.S.—Fidelity Trust Co. t. Led- 
erer, D.aPa., 376 P. 51, 



INTEENAL REVENUE 


47 C.J.S. 


§ 50 

tendon is clear, the words used to express it may¬ 
be ill chosen7® 

b. Presumptions 

Congress is presumed to have known of existing tax 
legislation and to intend a just tax. 

Congress is presumed to have known at the time 
it enacted a revenue statute of the existing- legisla¬ 
tion on the subject,the rules of statutory con¬ 
struction,^^ and the judicial^^ and executive^^ con¬ 
struction given thereto. Also there is a presump¬ 
tion that congress did not intend an unjust tax;^^ 
and in case of ambiguity a desire for equality 
among taxpayers is to be attributed to congress.^5 


However, where tax inequalities naturally result 
from the law as written an unexpressed intent to 
achieve tax imiformity will not be imputed to con- 
gress.s^ 

§ 51. Meaning of Language 

The language of an interna! revenue statute Is con¬ 
strued in accordance with its usual and ordinary mean¬ 
ing, unless it is clearly apparent that congress intended 
a different meaning. 

In general the meaning of internal revenue stat¬ 
utes should be sought in the language employed,^’^ 
and they should be construed as written.^'^ The 
language of an internal revenue statute,includ- 


79. U.S.—U. S. V. Fisk. N.Y., 3 Wall. 
445, 18 L.Ed. 243. 

33 C.J. p 283 note 25. 

80. U.S.—U. S. V. Turner, D.C.Va,, 
266 F. 248. 

33 CXJ. p 286 note 94. 

Presumptions to aid construction of 
statutes generally see the C.J.S. 
title Statutes § 316, also 59 C.J. p 
1008 note IS-p 1012 note 62. 

81. U.S.—-U. S. V. Windham, D.C. 
S.C., 264 P. 3*76. 

82. U.S.—^Edwards v. Wabash, Ry. 
Co., C.C.A.N.T., 264 P. 610. 

83. U.S.—Mayes v. Jones, C.C.A,K;y., 
270 P. 121—^Edwards v. Wabash R. 
Co.. C.C.A.Jr.T., 264 F. 610. 

Weight given to departmental con¬ 
struction see infra § 57. 

84. U.S.—Moore v. Goodyear Tire & 
Rubber Co., C.C.A.Ohio, 141 P.2d 
328. 

85- U.S.—Colgate-Palmolive-Peet Co. 
V. U. S.. Del., 64 S.Ct. 227. 320 U.S. 
422, 88 L.Ed. 143, rehearing denied 

64 S.Ct. 433, two cases, 320 U.S. 
816, 8S L.Ed. 493. 

86. U.S—^F. W. Fitch Co. v. U. S., 

65 S.Ct. 409, 323 U.S. 582, 89 L. 
Ed. 472. 

87- U.S.—^Durkee Famous Foods v. 
Harrison, C.C.A.I11., 136 P.2d 303, 
certiorari denied 64 S.Ct. 191, 320 
U.S. 782, 88 L.Ed. 469, reversed on 
other grounds Harrison v, Durkee 
Famous Foods, 64 S.Ct. 367, 320 
U.S. 718, 88 L.Ed. 422—Sterling 

Cider Co. v. Hassett, C.C.A.Mass., 
133 F.2d 590—Minnesota Tea Co. v. 
C. I. R., C.C.A,, 76 F.2d 797, af¬ 
firmed Helvering- v. Minnesota Tea 
Co., '56 S.Ct. '269, '296 U.S. 378, 80 L, 
Ed. 284. 

88. U.S.—Crooks v. Harrelson, Mo., 
51 S.Ct. 49, 282 U.S. 55, 75 L.Ed. 
156—U. S. V. Merriam, IST.Y., 44 S. 
CL 69, 263 U.S. 179, 68 L.Ed. 240, 
29 A.L.R. 15—Durkee Famous 

Poods V. Harrison, C.C.A.I11., 136 P. ; 
2d 303, certiorari denied 64 S.Ct 
191, 320 U.S. 7'82, 88 L.Ed. 469, re¬ 
versed on other grounds Harrison i 


V. Durkee Famous Foods, 64 S.Ct 
367, 320 U.S. 718, 88 L.Ed. 422— 
Helvering v. Rebsamen Motors, C. 

C. A., 128 P.2d 584—Porstmann v. 
Rogers, C.aA.N.J., 128 F.2d 126— 
Rent V. Rothensies, C.C.A.Pa., 120 
P.2d 476, certiorari denied 62 S. 
Ct 113, 314 U.S. 659, 86 L.Ed. 528 
—Richmond, P. & P. R. Co. v. 
Early, C.C.A.Va., 97 F.2d 312—Min¬ 
nesota Tea Co. v. C. I. R., C.C.A., 
76 F.2d 797, affirmed Helvering v. 
Minnesota Tea Co., 56 S.Ct. 269, 296 

U. S. 378, 80 L.Ed. 284—Winton v. 
Reynolds, D.C.Minn., 57 F.Supp. 
565—First Trust Co. of St. Paul v. 
Reynolds, D.C.Minn., 46 F.Supp. 
497, affirmed, C.C.A., First Trust 
Co. of St Paul State Bank v. 
Re 3 molds, 137 F 2d 518—St Paul 
Fire & Marine Ins. Co. v. Reynolds, 

D. C.Minn., 44 F.Supp. 863—George 
A. Hormel & Co. v. U. S., D.C. 
Minn., 10 F.Supp. 623, appeal dis¬ 
missed, C.C.A., 82 F.2d 1011. 

Plain words given effect 

Courts must give effect to plain 
words of statute even though effect 
is double taxation.—^Remco S. S. Co. 
V. C. 1. R., C.C.A., 82 F.2d 988, cer¬ 
tiorari denied 57 S.Ct 17, 299 U.S. 
555, 81 L.Ed. 409. 

Heed not favor government 

The rule is not limited to cases 
where a literal reading favors the 
government.—^Helvering v. Rebsamen 
Motors, aC.A-, 128 F.2d 584. 

89. U.S.—Helvering v. William 

Flaccus Oak Leather Co., 61 S.Ct 
878, 313 U.S. 247, 85 L.Ed. 1310 
—^Helvering v. Hutchings, Tex., 61 
S.Ct 653, 312 U.S. 393, 85 L.Ed. 
909—Helvering v. San Joaquin 
Fruit & Investment Co., 66 S.Ct 
569, 297 U.S. 496, 80 L.Ed. 824. re¬ 
hearing denied 66 S.Ct. 666, 297 U. 
S. 728, 80 L.Ed. 1011—Lang v. C. 
I. R., 53 S.Ct 534, 2*89 U.S. 10-9, 77 
L.Ed. 1066—Trenton Cotton Oil Co. 

V. C. I. R., C.'C.A., 147 P.2d -33, re¬ 
hearing denied 148 F.2d 208—^Wal¬ 
lace V. C. I. R., aC,A., 144 F.2d 
407—Renton Inv. Co. v. C. I. R., 
131 F.2d 330—^Huntington Securi¬ 
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ties Corporation v. Busey, C.C.A. 
Ohio, 112 F.2d 368—C. I. R. v. 
Hammel, C.C.A., 108 F.2d 753, re¬ 
versed on other grounds 61 S.Ct 
368, 311 U.S. 504, 85 L Ed. 303, 
131 A.L.R. 1481—Bingham v. C. I. 

R. , C.C.A., 105 P.2d 971—Lilly v. 
Smith, C.C.AInd., 9-6 F.2d 341, 
certiorari denied 59 S.Ct 64, 305 U. 

S. 604, 83 L.Ed. 383, motion denied 
59 S.Ct 1040, 307 U.S. 651, 83 L. 
Ed. 1530—Bonded Mortg. Co. of 
Baltimore v. C. I. R-, C.C.A., 70 P. 
2d 341—McCaughn v. American 
Meter Co., C.C.A.Pa., 67 P.2d 148— 
Coudon V. Tait, D.C.Md., 56 P.2d 
208, affirmed, C.C.A., 61 P.2d 904, 
certiorari denied 53 S.Ct 594, 289 

U. S. 733, 77 LEd. 1482—Merriman 

V. C. I. R., C.C.A., 55 P.2d 879— 
Parrott v. U. S., D.C.Cal.. 42 P.2d 
522—^Vaughan v. Clauson, D.C.Me., 
54 F.Supp. 8, affirmed, C.C.A., Clau¬ 
son V. Vaughan, 147 P.2d 84—^Dur- 
kee Famous Poods v. Harrison, D. 

C. IIL, 46 F.Supp. 642, affirmed in 
part and reversed in part on other 
grounds, C.C.A., 136 P.2d 303, cer¬ 
tiorari denied 64 S.Ct 191, 320 U.S. 
782, 88 L.Ed. 469, reversed on oth¬ 
er grounds Harrison v. Durkee Fa¬ 
mous Foods, 64 S.Ct 367, 320 U.S. 
718, 88 L.Ed. 422—Rosenblum v. 
Anglim, D.C.Cal., 43 F.Supp. 889, 
affirmed, C.C.A., 135 F.2d 512—Col¬ 
gate-Palmolive-Peet Co. V. U. S., 

D. C.Del, 37 F.Supp. 794, affirmed, 

C.C.A., 130 P.2d 913, affirmed 64 S. 
Ct 227, 320 U.S. 422, 88 L.Ed. 143, 
rehearing denied 64 S.Ct. 433, two 
cases, 320 U.S. 816, 88 L.Ed. 493— 
Coleman v. U. S., Ct.CL, 37 F.Supp. 
273—^Kentucky Rock Asphalt Co. v. 
Helburn, D.C.Ky., 20 F.Supp. 3 64, 
affirmed, C.C.A., 108 P.2d 779— 

Guettel V. U. S., 67 CtCl. 613. 

D.C.—Hale v. Helvering, 85 P.2d 819, 
66 App.D.C. 242, followed In 85 P. 
2d 822, 66 App.D.C. 245. 

38 C.J. p 283 note 20. 

Meaning of language in statutes gen¬ 
erally see the C.J.S. title Statutes 
§§ 329-344, also 59 C.J. p 975 

note 18-p 993 note 38. 

TarifC laws see Customs Duties § 19. 
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ing the language of exemption provisions,®^ gen¬ 
erally must be given its usual and ordinary mean¬ 
ing, keeping in mind the subject matter to which 
it relates.®^ Such statutes are interpreted in ac¬ 
cordance with common understanding and expe- 
rience®2 and will not be wrested out of their ordi¬ 
nary meaning to conform them to particular state 
legal concepts.®® To warrant a departure from 
the ordinary meaning of the language there must 
be some satisfactory reason therefor,®^ and the ex¬ 
igency of a hard case is not sufficient,®^ 

When, taking the words just as they are written, 
doubt remains respecting their meaning, that mean¬ 
ing must be adopted which the words most obvi¬ 
ously express, and which best comports with the 
nature of the subject and right reason,®^ If the 
language of the act permits, an interpretation in 
accordance with general concepts of law is prefer¬ 
able to one which is not.®*^ It must be assumed in 
the absence of an indication to the contrary that a 
word which has a known legal meaning is used 
in its legal sense.®® Also, unless it clearly appears 
that they were used in a different sense, words hav¬ 
ing a well defined meaning in the business world®® 
or in a particular industry to which the statute 
applies^ will be construed in conformity there¬ 
with; and such meaning may control over an or¬ 
dinary dictionary definition,® 

If it is clear, however, from the purpose of the 
statute, read in the light of the whole subject to 
which it relates, that congress used the words there¬ 


§ 52 

in in a broad or different sense from that which 
would ordinarily be attributed to them, such words 
and phrases must be given the meaning intended 
by congress.® Where congress defines the mean¬ 
ing of terms used they carry the meaning stated;^ 
but other definitions in general use and commonly 
understood are not thereby excluded.^ The desig¬ 
nation of an imposition or levy as a tax by con¬ 
gress,® or the mere declaration contained in a stat¬ 
ute that it shall be regarded as a tax of a particu¬ 
lar character,^ does not conclusively establish its 
nature as such; but nevertheless the declaration of 
the lawmaking power is entitled to much weight.® 

Rule of ejusdem generis. Where general words 
of description follow particular ones, the general 
words are controlled and limited by the particular 
ones, so as to apply to subjects ejusdem generis,® 
unless, on a consideration of the context and the 
objects sought to be attained and of the act as a 
whole, it adequately appears that the general words 
were not used in the restricted sense suggested hy 
the rule.l® 

§ 52. Particular Words and Phrases 

Particular words or phrases in internal revenue stat¬ 
utes must be defined in their context setting. 

Particular words or phrases in internal revenue 
statutes must be defined in their context setting.!^ 
In addition to the judicial interpretations given to 
words and phrases which will be found throughout 
Corpus Juris Secundum, various words and phras- 


SO. U.S.—C. I. R. v, Bartlett, C.C.A., 
113 F.2d 766. 

91. U.S.—Colg:ate-Palmolive-Peet Co. 
V. U. S., D.C.Del., 37 F.Supp. 794, 
affirmed, C.C.A., 130 P.2d 913, af¬ 
firmed 64 S.Ct. 227, 320 U.S. 422, 
88 L.Bd, 143, rehearing denied 64 
S.Ct. 433, two cases, 320 U.S. 816, 
88 L.Ed. 493. 

92. U.S.—^Helvering v. Horst, 61 S. 
Ct. 144, 311 U.S. 112, 85 L.Ed, 75, 
ISl A.L.R. 655. 

93. U.S.—Morrow v. Scofield, C.C.A. 
Tex, 116 F.2d 17, certiorari denied 
61 S.Ct. 961, 313 U.S. 573, 85 L. 
Ed. 1531. 

94. U.S.—Treat v. White, N.T., 21 S. 
Ct. 611, 181 U.S. 264. 45 L.Ed. 853. 

95. U.S.—^Deputy v. Du Pont, Del., 
60 S.Ct. 363, 308 U.S. 488, 84 L.Ed. 
416. 

96. U.S.—U. S. V. Smock, D.C.Ky., 27 
P.Cas.No.16.348. 4 Int.Rev.Rec. 202. 

97. U.S.—C. I. R. V. Solomon, C.C.A., 
124 F.2d 86. 

98. U.S.—^National Life & Accident 
Ins. Co. V. Craig, Tenn., 251 F. 
524, 163 C.C.A. 518. 


99. U.S.—C. I. R. V. Neustadt’s 
Trust, C.C.A., 131 F.2d 528. 

1. U.S.—Duradene Co. v. Magruder, 
D.C.Md., 21 F.Supp. 426, affirmed, 
C.C.A., 95 F.2d 999. 

2. U.S.—Duradene Co. v. Magruder, 
supra. 

3. U.S.—Musselman Hub-Brake Co. 
V. C. I. R., C.C.A., 139 F.2d 65, 

4. Term in prior act 

Statutory definition of particular 
word in one act is not authoritative 
interpretation of the same term in 
a prior act.—Wild v. C. I. R., C.C.A., 
62 F.2d 777. 

5. U.S.-White v. Hopkins, C.C.A. 
Tex., 51 F.2d 159. 

6. U.S.—^Lipke v. Lederer, Pa., 42 
S.Ct. 549, 259 U.S. 557, 66 L.Ed. 
1061—^U. S. V, U. S. Industrial Al¬ 
cohol Co., C.C.A.Md., 103 P.2d 97 
—^Kesterson v. U. S., G.C.A.Okl., 76 
F.2d 913, affirmed 56 S.Ct. 229, 296 
U.S. 299, 80 L.Ed. 241—Green v. 
Page, D.C.Ga., 9 F.Supp. 844. 

7-. U.S.—^Bailey v. Drexel Furniture 
Co„ N.a, 42 S.Ct. 499, 259 U.S, 20, 
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66 L.Ed. 817, 21 A.L.R. 1432— 

Flint V. Stone Tracy Co., Vt,, 31 
S.Ct. 342, 220 U.S. 107, 55 L.Ed. 389, 
Ann.Cas.l912B 1312. 

8. U.S.—Flint V. Stone Tracy Co., 
supra. 

9. U.S.—^Nichols v. Leach, C.C.A. 
Mass., 50 P.2d 787, affirmed 52 S. 
Ct. 338, 285 U.S. 165, 76 L.Ed. 681. 

33 C.X p 284 note 39. 

Doctrine of ejusdem generis general¬ 
ly see the C.J.S. title Statutes § 
332, also 59 C.J. p 981 note 60-P 
984 note 71. 

10. U.S.—^Helvering v. Stockholms 
Enskilda Bank, App.D.C., 55 S.Ct 
50, 293 US. 84, 79 L.Ed. 211, fol¬ 
lowed in British-American Tobac¬ 
co Co. V. Helvering, 56 S.Ct. 65, 
293 U.S. 95, 79 L.Ed. 218. 

11. U.S.—Musselman Hub-Brake 

Co. V. C. I. R., C.C.A., 1.39 F.2d 65. 

Construction of particular words and 
phrases in statutes generally see 
the C.J.S. title Statutes § 338, al^ro 
59 C.J. p 987 note 2-p 988 note 79. 

Tariff terms see Customs Duties 9 
19. 
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es in internal revenue statutes liave been con¬ 
strued,^2 such as '‘commercial,"IS «debt,”i4 ‘'es¬ 
tate,"^® “exchange,"^6 “general power of appoint- 
ment,"i7 capital of a taxpayer is de¬ 

creased,“interest,"is “money,"20 “normal,”2i 
“package,"22 “paid,"28 “passing,"24 “person,"25 

“property,"26 “sale,"27 “tax,"28 “taxable year,"29 
“taxpayer,"SO “terms,"Si “'trust,"S2 “vermuth,"SS 
and “withdrawn."S4 

Conjunctive and disjunctive words. The rule 
that “and" and “or" are convertible, as the sense 
may require, applies to their use in internal revenue 
statutes.ss However, in construing a taxing act, 
conditions expressed conjunctively cannot be read 
as though they were prescribed disjunctively.so 


Maxims, The maxim, “Expressio unius est ex- 
clusio alterius," is a rule of construction, not of sub¬ 
stantive law, and serves only as an aid in discover¬ 
ing the legislative intent when that is not other¬ 
wise mamfest.27 A provision that designated sec¬ 
tions of the federal statutes shall be extended to 
the taxes imposed by a revenue act does not ex¬ 
clude the applicability of another section not men¬ 
tioned, where such exclusion would cause the act 
to fail measurably of its purpose,28 although in the 
absence of the last-mentioned consideration it seems 
that the omission to extend a particular section 
would be regarded as a declaration that it was not 
extended.29 However, express mention of a sec¬ 
tion of the federal statutes as not applicable has 


12- Capital stock 
The term “capital stock” has no 
fixed significance in tax statutes, but 
must be construed in a particular 
statute by reference to the context, 
nature, and purpose of the statute, 
and other rules of construction.— 
Liberty Paper Board Co. v. U. S., 
L.C.Ohio, 37 P.Supp. 751. 

13. U.S.—U. S. V. Public Service Co. 
of Colorado, C.C.A.C 0 I 0 ., 143 F-2d 
79. 

14. tr.S.—-Washmont Corporation v. 
Hendrickson, C.C.A.Wash,, 137 P. 
2d 306. 

15. tT.S.—Scripps v. C. I. R., C.C.A., 
96 P.2d 492, certiorari denied 59 
S.Ct 86, 305 U.S. 625, 83 L.Ed. 400, 
59 S.Ct 87, 305 U.S. 625, 83 L.Ed. 
400, and Howard v. C. L R., 59 S. 
Ct 87, two cases. 305 U.S. 625, 83 
LEd. 400. 

16. U.S.—Helvering v. William 
Placcus Oak Leather Co., 61 S.Ct. 
878, 313 U.S. 247, 85 L.Ed. 1310. 

17. U.S.—^Vaughan v. Clauson, D.C. 
Me., 54 F.Supp. 8, affirmed, C C.A., 
Clauson v. Vaughan, 147 F.2d 84. 

18. U.S.—^United Pocahontas Coal 
Co. V. U. S., C.C.A.W.Va., 117 F. 
2d 175. 

19. U.S.—^Noteman v. Welch, C.C.A. ! 

Mass., 108 F.2d 206. | 

20. U.S.—Halliburton v. C. I. R., C. 
C.A., 78 F.2d 265. 

As in contradistinction to other prop¬ 
erty 

U.S.—^Halliburton v. C. I. R., supra. 

21. U.S.—Sterling Cider Co. v. Has- 
sett, C.C.A.Mass., 133 F.2d 690. 

22. U.S.—U. S. V. One Hundred and 
Thirty-Two Packages of Spirituous 
Liquors and Wines, Mo., 76 F. 364, 
^2 C.C.A. '2'28. 

Beceptacles covered 

The term “package” has been held 
to include every box, barrel, or other 
receptacle into which distilled spir¬ 
its have been placed for shipment or 
removal, either in quantity or in 
separate small packages, as bottles 


' or jugs.—^U. S. V. One Hundred and 
Thirty-Two Packages of Spirituous 
Liquors and Wines, supra. 

23. U.S.—Musselman Hub-Brake Co. 
V. C. I. R., C.C.A.. 139 P.2d 65. 

24. U.S.—Lewis v. Rothensies, C. 
C.A.Pa., 138 F.2d 129. 

25. U.S.—Helvering v. Hutchings, 
Tex., 61 S.Ct. 653, 312 U.S. 393, 
85 L.Ed. 909. 

26. U.S.—C. I. R. V. Stephens-Adam- 
son Mfg. Co., C.C.A., 51 F.2d 681. 

Broad meaning 

“Property” should not be given a 
narrow or technical meaning.—Citi¬ 
zens State Bank of Barstow, Tex., 
V. Vidal, C.C.A.N.M., 114 F.2d 380— 
C, 1. R. V. Stephens-Adamson Mfg. 
Co., C.C.A., 51 F.2d 681—Investment 
& Securities Co. v. Robbins, D.C. 
Wash., 49 F.Supp. 620, affirmed, C.C. 
A., Investment & Securities Co. v. 

U. S., 140 F.2d 894. 

27. U.S.—^Helvering v. William 
Flaccus Oak Leather Co., 61 S.Ct. 
878, 313 U.S. 247, 85 L.Ed. 1310— 
Helvering v. Hammel, 61 S.Ct, 368, 
311 U.S. 504, 85 L.Ed. 303, 131 A. 
L.R. 1481. 

28. U.S.—New Consumers Bread Co. 
V. C. I. R., C.C.A.. 115 F.2d 162, 
131 A.L.R. 1329. 

29. U.S-—^Waterman S. S. Corpora¬ 
tion V. U. S., Ct.Cl., 32 F.Supp. 880. 

30. U.S.—White v. Hopkins, C.C.A. 
Tex., 51 F.2d 159. 

Meaning not restricted 

“Taxpayer” has not narrow or re¬ 
stricted meaning.—C, I. R. v. New 
York Trust Co., C.C.A., 54 F.2d 463. 
certiorari denied New York Trust Co. 

V. C. I. R., 52 S.Ct, 457. 285 U.S. 556, 
76 L.Ed. 945, 

31. U.S.—^Waterman S. S. Corpora¬ 
tion V. U. S., Ct-CL, 32 F.Supp. 880. 

32. U.S.—Griswold v. U. S.. D.C. 
Mass., 36 F.Supp. 714, affirmed, C. 
C.A., U. S. V. Griswold. 124 F.2d 
599. 

33. U.S.—Taylor v. Treat, CC.N.Y., ^ 
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153 F. 656, affirmed Treat v. Tay¬ 
lor, 166 P. 1021, 91 C.C.A, 320. 
Poreign usage 

That vermuth was within applica¬ 
tion of foreign statute relating to 
wines is immaterial on issue of 
whether it is within meaning of in¬ 
ternal revenue statute relating to 
wines.—Taylor v. Treat, supra. 

34. U.S.—Lorenzen v. U. S.. D.C.Mo., 
41 P.2d 369. affirmed, C.C.A., 52 F. 
2d 106. 

35. U.S.—^Dayton Brass Castings Co. 
V. Gilligan, D.C.Ohio, 267 P. 872, 
affirmed, C.C.A., 277 P. 227, certio¬ 
rari denied 42 S.Ct. 272, 258 U.S. 
619, 66 L.Ed. 794. 

Conjunctive and disjunctive words in 
general see the C.J.S. title Statutes 
§ 335, also 59 C.J. p 986 notes 90- 
92. 

Words held convertible 

(1) The words “sale and delivery*' 
were read as “sale or delivery.”— 
Dayton Brass Castings Co. v. Gil¬ 
ligan, supra. 

(2) In a revenue act providing for 
the forfeiture of “all distilled spirits 
or liquors” the word “or” was con¬ 
strued to mean “and.”—U. S. v. One 
Hundred and Thirty-Three Casks of 
Distilled Spirits, D.C.Cal., 27 P.Cas. 
No.15,940, 1 Sawy. 188, 190, 11 Int. 
Rev.Rec. 191—33 C.J, p 284 note 43. 

36. U.S.—Crooks v. Harrelson, Mo., 
51 S.Ct. 49, 282 U.S. 55, 75 L.Ed. 
156—U. S. V. Field, Ct.Cl., 41 S.Ot. 
256, 255 U.S. 257, 65 L.Ed. 617. 

37. U.S.—U. S. V. Barnes, Ky., 32 S. 
Ct. 117, 222 U.S. 513, 56 L.Ed. 291. 

Maxim held not applicable 
U.S.—^U. S. V. Metropolitan Life Ins. 
Co., D.C.N.Y., 41 F.Supp. 91, affirm¬ 
ed, C.C.A., 130 P.2d 149. 

38. U.S.—U. S. V. Barnes, Ky.. 32 
S.Ct. 117, 222 U.S. 513, 66 L.Ed. 
291. 

39. U.S.—In re Kinney, D.C.R.I., 102 
F. 468—In re Kearns, D.C.Pa., 64 F. 
48L 
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been held to indicate that certain other sections did 

The maxim, ''Noscitur a sociis,” meaning that 
the meaning of doubtful words may be determined 
by reference to the meaning of words associated 
with them, should not rule in construction of a 
revenue law if its application would deprive words 
of meaning when it is possible to avoid that re¬ 
sult.^ ^ 

§ 53. Liberal or Strict Construction 

a. In general 

b. Exemxption provisions 


c. Provisions to procure payment and 
prevent tax evasions 

a. In General 

Internal revenue laws ordinarily should be construed 
liberally in favor of the taxpayer and strictly or most 
strongly against the government. 

As a general rule internal revenue laws are to be 
construed liberally in favor of the taxpayer,^2 and 
strictly^s or most strongly^^ against the govern¬ 
ment; and doubts concerning their interpretation 
or application must be resolved most strongly 
against the government and in favor of the tax- 
payer.^^ Before the property of a citizen can be 


40 . u.S.— TJ. S. V. De Large. D.C. 
Xeb., 269 F. 820. 

S3 ax P 283 note 33. 

41. U.S.—Dayton Brass 'Castings 
Co. V. Gilligan, D.C.Ohio, 267 F. 
*872, affirmed, C.C.A., 277 F. 227, 
certiorari denied 4^2 S.Ct. 272, 258 
U.S. 619, 66 L.Ed. 794. 

42. U.S.—Porter v. C. I. R., 53 S.Ct. 

451, 288 U.S. 436. 77 L.Ed. 880— 
Miller v. Standard Nut Margarine 
Co. of Florida, Fla., 52 S.Ct. 260, 
284 U.S. 498. 76 L.Ed. 422—Rose v. 
Standard Nut Margarine Co. of 
Florida, Ga., 52 S.Ct. 260, 284 U. 
S. 498, 76 L.Ed. 42—Burnet v. 

Niagara Falls Brewing Co., 51 S Ct. 
262, 282 U.S. 648, 75 L.Ed. 594— 
U. S. V. Updike, Neb., 50 S.Ct. 367, 
281 U.S. 489, 74 L.Ed. 984—U. S. v. 
Motsinger, C.C.A.N.C., 123 F.2d 585 
—Corporation of America v. Mc¬ 
Laughlin, C.C.A.CaL, 100 F.2d 72— 
Vincent v. McLaughlin, C.C.A.CaL, 
61 F.2d 657, certiorari dismissed 53 
S.Ct. 508, 288 U.S. 618, 77 L.Ed. 
990—Stonega Coke & Coal Co. v. 
C. I. R.. C.C.A., 57 F.2d 1030—Pio¬ 
neer Pole & Shaft Co. v. C. I. R., C. 
C.A., 55 P.2d 861—The Cordon v. 

U. S., Ct.CL, 46 F.2d 719—Panther 
Rubber Mfg. Co. v. C. I. R., C.C.A., 
45 P.2d 314—U. S. v. Roden Coal 
Co., C.C.A.Ala., 39 F.2d 425—Regia 
Coal Co. V. Bowers, D.C.N.T., 37 F. 
2d 373, affirmed, C.C.A., Daniel 
Reeves, Inc. v. Anderson, 43 F.2d 
679, affirmed Graham v. Goodcell, 
51 S.Ct 186, 282 U.S. 409, 75 L. 
Ed. 415, and followed in Jennings 

V. Anderson, C.C.A.N.Y., 43 P.2d 
683, affirmed Graham v. Goodcell, 
51 S.Ct 186, 282 U.S. 409, 75 L.Ed. 
415—Corona Coal Co. v. U. S., D. 
C.Ala., 21 P.2d 489, affirmed, C.C.A., 
U. S. V. Corona Coal Co., 23 F.2d 
673—Moore v. U. S., Ct.CL, 37 P. 
Supp. 136, certiorari denied 62 S. 
Ct 58, 314 U.S. 619, 86 L.Ed. 498, 
rehearing denied 62 S.Ct. 174, 314 

U. S. 709, 86 L.Ed. 566—General Pe¬ 
troleum Corporation of California 

V. U. S., D.C.CaL, 24 P.Supp. 285 
—MePadden v. U. S., D.C.Pa., 20 
F.Supp. $26—Hamilton Nat. Bank 


of Chattanooga, Tenn., v. U. S., D. 
C.Tenn., 14 P.Supp. 736, affirmed, 
C.C.A., Hamilton Nat. Bank of 
Chattanooga v. U. S., 99 F.2d 570, 
certiorari denied 59 S.Ct 643, 306 
U.S. 653, S3 L.Ed. 1052—United 
Shoe Machinery Corporation v. 
White, D.C.Mass., 13 F.Supp. 97, 
modified on other grounds, C.C.A., 
89 F.2d 363, certiorari denied 58 
S.Ct 478, two cases, 302 U.S. 768, 
82 L.Ed. 596—U. S. v. Steel Fur¬ 
niture Co., D.C.Mich., 4 P.Supp. 562, 
affirmed, C.C.A., 74 F.2d 744. 

Tariff laws see Customs Duties § 19. 

43. U.S.—Pennsylvania Co. for In¬ 
surances on Lives and Granting 
Annuities v. Rothensies, C.C.A.Pa., 
146 F.2d 148—City Bank Farmers 
Trust Co. V. Hoey, C.C.A.N.T., 125 
P.2d 577—^Webber v. Knox, C.C.A. 
Minn., 97 P.2d 921—Sanchez v. 
Bowers, D.C.N.T., 57 P.2d 324, re¬ 
versed on other grounds, C.C.A., 70 
F.2d 715—Shenton v. U. S., D.C. 
N.T., 53 P.2d 249—Panther Rub¬ 
ber Mfg. Co. V. C. I. R., C.C.A., 45 
P.2d 314—Pennsylvania Co. for In¬ 
surances on Lives and Granting 
Annuities v. U. S., D.C.Pa., 39 F. 
Supp. 1019—Mayer v. Reinecke, D, 
C.IIL, 28 P.Supp. 334, reversed on 
other grounds, C.C.A., 130 F.2d 350, 
certiorari denied 63 S.Ct. 257, 317 
U.S. 684, 87 L.Ed. 548. 

44. U.S.—Dunbar v, C I. R., C.O.A., 
119 F.2d 367, 135 A.D.R 1424— 
Williams v. McGowan, .D.C.N.Y., 58 
P.Supp. 692, reversed on other 
grounds, C.C.A., 152 P,2d 670. 

45. U.S.—Hassett v. Welch, Mass., 
68 S.Ct 559, 303 U.S. 303, 82 L.Ed. 
858—Helvering v. Marshall, Mass., 
68 S.Ct 559, 303 U.S. 303. 82 L.Ed. 
858—^White v. Aronson, Mass., 68 
S.Ct 95, 302 U.S. 16, 82 L.Ed. 20— 
MePeely v. C. I. R., 56 S.Ct. 54, 296 

U. S. 102, 80 L.Ed. 83, 101 A.L.R. 
304, rehearing denied 66 S.Ct 304, 
296 U.S. 664, 80 L.Ed. 473—U. S. 

V. First Nat Bank, 66 S.Ct 54, 296 
U.S. 102, 80 L.Ed. 83. 101 A.L.R. 
304, rehearing denied 66 S.Ct. 305, 
296 U.S. 664, 80 L.Ed. 473—Hel- 
vering v. Lee, 66 S.Ct 54, 296 U. 
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S. 10'2. 80 L.m 83. 101 A.L.R. 304, 
rehearing denied 56 S.Ct 305, 296 
U.S. 664, 80 L.Ed. 473—Rand v. 
Helvering, 56 S.Ct 54, 296 U.S. 102, 
SO L.Ed. 83. 101 A.L.R. 304, rehear¬ 
ing denied 56 S Ct 306, 296 U.S. 
664, 80 L.Ed. 473, conformed to, 
C.C.A., 82 F.2d 1017—Dibblee v. 
C. I. R.. 56 S.Ct. 54, 296 U.S. 102, 
SO L.Ed. 83, 101 A.L.R. 304, rehear¬ 
ing denied 56 S.Ct 306, 296 U.S. 
664, 80 L.Ed. 473—^Helvering v. 

Stockholms Enskilda Bank, App.D. 
C., 55 S.Ct 50, 293 US. 84. 79 L. 
Ed. 211, followed in British-Ameri¬ 
can Tobacco Co. v. Helvering, 55 
S.Ct 55, 293 US. 95, 79 L.Ed. 218 
—Old Colony R. Co. v. C, I. R., 52 
S.Ct 211, 284 U.S. 552, 76 L.Ed. 484 
—Hecht V. Malley, Mass., 44 S. 
Ct 462, 265 U.S. 144, 68 L.Ed. 949 
—U. S. V. Merriam, N.Y., 44 S.Ct 
69, 263 U.S. 179, 68 L.Ed. 240, 29 
A.L.R. 15—Birmingham v. Central 
Life Assur. Soc. (Mutual), C.C.A. 
Iowa, 141 P.2d 116—Durkee Fa¬ 
mous Foods V. Harrison, C.C.A.I1L, 
136 F.2d 303, certiorari denied 64 
S.Ct 191, 320 U.S. 7S2, 88 L.Ed. 
469, reversed on other grounds 
Harrison v, Durkee Famous Poods, 
64 S.Ct 367, 320 U.S. 718, 88 L.Ed. 
422—Frost Lumber Industries v. 
C. I. R, C.€.A.La., 128 F.2d 693— 
Peitler v. Harrison, C.C.A.I1L, 126 
F.2d 449—Exmoor Country Club v. 

U. S., C.C.A.I1L, 119 P.2d 961— 
Partee v. C. I. R., C.C.A., 114 P.2d 
716—C. I. R. V. Rabenold, C.C.A., 
108 F.2d 639—Cloister Printing 
Corporation v. U. S., C.C.A.N.Y., 
100 P.2d 355—Glenn v. Oertel Co., 
C.C.A.Ky., 97 F.2d 495—Chester N 
Weaver Co. v. C. I. R., C.C.A., 97 
P.2d 31, reversed on other grounds 
59 S.Ct 185, 305 U.S. 293, 83 L. 
Ed. 180—Elkins v. C. I. R, C.C.A., 
91 P.2d 534, reversed on other 
grounds 58 S.Ct 379, 302 U.S. 573, 
82 L.Ed. 431—C. I. R. v. Morris. C. 
C.A., 90 P.2d 962, followed in C. 
I. R. V. Bassett, 90 P.2d 1004—C. 
I. R. V. Windrow, C,C.A.Tex., 89 
P.2d 69, 110 A.L.R. 1251—Aronson 

V. White, CC.A.Mass., 87 F.2d 272, 
affirmed White v. Aronson, 58 S.Ct. 
95, 302 U.S. 16, 82 L.Ed. 20—Crowe 
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taken under the exercise of the taxing power it is 
necessary that the statute be clear and unambigu¬ 
ous.^^ The rule applies to statutes laying a tax,^*^ 
to limitation provisions,to words of exception 
confining the operation of the duty,^^ and to re¬ 
medial statutes intended to grant relief to taxpay¬ 
ers, although it has been held that a statute rel¬ 
ative to the recovery of taxes paid must be strict¬ 
ly construed, as it is in derogation of the sovereign 


immunity from suit.^^ Also laws for the redemp¬ 
tion of property from sales for taxes have been 
construed favorably to the owner of the land.®^ 
The rule of liberal construction in favor of the 
taxpayer does not, however, require the court to 
reject the plain and reasonable meaning of a stat- 
ute,53 or change the rule, considered supra § 51, 
that the language used must be given its usual and 
ordinary meaning.^^ The revenue acts should re- 


V. C. I. R.. C.C.A., 86 F.2a 796— 
Boca Ratone Co. v. C. I. R., C.C.A., 
86 P.2d 9—Dauphin Deposit Trust 
Co. V. U. S., C.C.A.Pa.. 80 P.2d 
893—Twin Bell Oil Syndicate v. 
Helvering:, C.C.A., 70 P.2d 402, re¬ 
versed on other grounds 55 S.Ct 
174, 293 tr.S. 312, 79 L.Ed. 383— 
Maffitt V. Becker, C.C.A.Mo., 65 P. 
2d 880—^Eaton v. American Chain 
Co., 0.0.A.Conn., 63 P.2d 783, re¬ 
versed on other grounds 54 S.Ct, 
443, 291 U.S. 386, 78 L.Ed. 859— 
C. I. R. V. Northern Coal Co., C.C. 
A., 62 P.2d 742, affirmed Helver¬ 
ing V. Northern Coal Co., 54 S.Ct, 
94, 290 U.S. 591, 78 L.Ed. 521, and 
Helvering v. C. H. Sprague & 
Co., 54 S.Ct 94, 290 U.S. 591, 78 
L.Ed. 521, rehearing denied Helver¬ 
ing V. Northern Coal Co., 55 S. 
Ct. 3, 293 U.S. 191, 79 L.Ed. 281 
—C. I. R. V. Brooks, C.C.A., 60 F. 
2d 890, reversed on other gnc*ounds 
Burnet v. Brooks, 53 S.Ct. 457, 288 

U. S. 378. 77 L.Ed. 844, 86 A.L.R. 
747—Cooper v. Reynolds, D.C.Wyo., 
60 P.2d 650, affirmed, C.C.A., Reyn¬ 
olds V. Cooper, 64 F.2d 644, affirm¬ 
ed 54 S.Ct 356, 391 U.S. 192, 78 
L.Ed. 725—St. Louis Union Trust 
Co. V. Burnet C.C.A., 59 F.2d 922 
—Tulsa Tribune Co. v. C. I. R.. 
C.C. A., 58 P.2d 937—Guggenheim 

V. C. I, R., C.C.A., 58 F.2d 188, re¬ 
versed on other grounds Burnet v. 
Guggenheim, 53 S.Ct 369, 288 U. 
S. 280, 77 L.Ed. 748—Garden City: 
Golf Club V. Corwin, D.C.N.Y., 57 
P.2d 283, reversed on other 
grounds, C.C.A., 62 P.2d 246—Cou- 
don V. Tait, D.C.Md., 56 F.2d 208, 
affirmed, C.C.A., 61 P.2d 904, cer¬ 
tiorari denied 53 S.Ct 594, 289 U. 
S. 733, 77 L.Ed. 1482—Safe Deposit 
& Trust Co. of Balimore v. Tait, D. 

C. Md., 54 P.2d 383—Ingle v. Gage, 

D. C.N.Y., 52 F.2d 738—U. S. v. 

Maryland Casualty Co., C.C.A.Ill., 
49 P.2d 556, certiorari denied Mary¬ 
land Casualty Co. v. U. S., 52 S.Ct 
24, 284 U.S. 645, 76 L.Ed. 548— 
Bumet V. Moore Cotton Mills Co., 
C.C.A., 49 F.2d 59—^White v. Ers- 
kine, C.C.A.Mass., 47 P.2d 1014— 
Panther Rubber Mfg. Co. v. C. I. 
R., C.C.A., 45 P.2d 314—Douglas 
County Light & Water Co. v. C. 
I. R., C.C.A., 43 P.2d 904—Lucas v. 
Mercantile Trust Co., C.C.A., 43 P. 
2d 39—Crooks v. Harrelson, P.C.A- 
Mo., 35 P.2d 416, affirmed 61 S.Ct 


49, 282 U.S. 55, 75 L.Ed. 156—First 
Trust Co. of St Paul v. Reynolds, 
D.G.Minn., 46 P.Supp. 497, affirmed, 

C. C.A,, First Trust Co. of St. Paul 
State Bank v. Reynolds, 137 P.2d 
518—St. Paul Fire & Marine Ins. 
Co. V. Reynolds, D.G.Minn., 44 P. 
Supp. 863—Seattle-First Nat. Bank 
V. U. S., D.C.Wash., 44 P.Supp. 603, 
affirmed, C.C.A., U. S. v. Seattle- 
First Nat Bank, 136 P.2d 676, af¬ 
firmed 64 S.Ct 713, 321 U.S. 583, 
88 L.Ed. 944—Colgate-Palmolive- 
Peet Co. V. U. S., D.C.IIL, 37 F. 
Supp. 794, affirmed. C.C.A., 130 F. 
2d 913. affirmed 64 S.Ct 227, 320 
U.S. 422, 88 L.Ed. 143, rehearing 
denied 64 S.Ct 433, two cases, 320 

U. S. 816, 88 L.Ed. 493—Coleman 

V. U. S., CtCl., 37 F.Sunp. 273— 

D. Gottlieb & Co. v. Harrison, D. 

C. Ill., 27 P.Supp. 424—Consolidated 
Gas Electric Light & Power Co. of 
Baltimore v. U. S., D.C.Md., 27 F. 
Supp. 206, affirmed, C.C.A., U. S. 
V. Consolidated Gas Electric Light 
& Power Co. of Baltimore, 108 P. 
2d 609—Luzier’s v. Nee, D.C.Mo., 24 
P.Supp. 608, affirmed, C.C.A., 106 
F.2d 130, certiorari denied 60 S. 
Ct 514, 309 U.S. 660, 84 L.Ed. 1008 
—General Petroleum Corporation 
of California v. U. S.. D.C.Cal., 24 
P.Supp. 285—Mitten Bank Securi¬ 
ties Corporation v. U. S., D.C.Pa., 
24 P.Supp. 198—^Empire Trust Co. 
V. Hoey, D.C.N.Y., 22 P.Supp. 366, 
reversed on other grounds, C.C.A., 
103 F.2d 430—In re Owl Drug Co., 

D. C.Nev., 21 P.Supp. 907—Dura- 
dene Co. V. Magruder, D.C.Md., 21 
P.Supp. 426, affirmed, C.C.A., 95 F. 
2d 999—^Empire Trust Co. v. Hoey, 
D.C.N.Y., 18 P.Supp. 475—Pinkney 
Packing Co. v. Thomas, D.C.Tex., 
17 P.Supp. 420—Safe Deposit & 
Trust Co. of Baltimore v. Tait, D. 

C. Md., 3 P.Supp. 51, affirmed, C.C. 
A., Tait V. Safe Deposit & Trust 
Co. of Baltimore, 70 P.2d 79— 
American Meter Co. v. McCaughn, | 

D. C.Pa., 1 P.Supp. 753, reversed on 
other grounds, C.C.A., McCaughn, 
V. American Meter Co., 67 P.2d 148 ! 
—Shukert v. Allen, D.C.Neb., 300 
F. 754, aflarmed, C-CA., 6 F.2d 551. 
reversed on other grounds 47 S. 
Ct 461, 273 U.S. 645, 71 L.Ed. 764, 
49 A.L.R. 855—^Empire Fuel Co. v. 
Hays, D.aw.Va., 295 P. 704— 
Bankers’ Trust Co. v. Bowers, C.C. 
A.N.Y.. 295 P. 89, 31 A.L.R. 922. i 
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D.C.—^Andrus w. Burnet, 50 P.2d 332, 
60 App.D.C. 182. 

Pla.—Corpus Juris cited iu State v. 
Sweat, 152 So. 432, 434, 113 Fla. 
797—Corpus Juris cited ia State v. 
Cook, 146 So. 223, 224, 108 Fla. 157. 
33 C.J. p 286 notes 84-86. 

Balance of advantage sought 

In the application of the rule the 
court should consider that a con¬ 
struction that is liberal to one tax¬ 
payer may be illiberal to others and 
must strike a balance of advantage. 
—Burnet v. Guggenheim, N.Y., 53 S. 
Ct. 369, 288 U.S. 280, 77 L.Ed. 748. 

46 . U.S. — Hopkins v. C. I. R., C.C.A., 
144 P.2d 683—U. S. v. Stroop, C.C. 
A.Ohio, 109 P.2d 891—Yellow Cab 
Co. of D. C. V. Magruder, D C.Md., 
49 P.Supp. 605, affirmed, C.C.A.. 
Magruder v. Yellow Cab Co, of D. 
O., 141 P.2d 324, 152 A.L.R. 516. 

33 C.J. p 286 note 89. 

47. U.S.—Brown v. U. S., D.C.Ill., 
298 P. 177 — U. S. V. Stiles, D.C. 
Ark., 56 P.Supp. 881—U. S. v. Coul- 
by, D.C.Ohio, 251 P. 982, affirmed 
258 P. 27, 169 C.C.A. 165. 

48. U.S.—U. S. V. Updike, Neb., 50 
S.Ct. 867, 281 U.S. 489, 74 L.Ed. 
984—U. S. V. Motsinger, C.C.A.N.C., 
123 P.2d 585—C. I. R. y. Bryson, 
C.C.A., 79 P.2d 397—U. S. v. Mary¬ 
land Casualty Co., C.C.A.Ill., 49 P. 
2d 556, certiorari denied Maryland 
Casualty Co. v. U. S., 52 S.Ct. 24, 
284 U.S. 645, 76 L.Ed. 548. 

49. U.S.—Bidman v. Martinez, N.Y., 
22 S.Ct. 515, 184 U.S. 578, 46 L.Ed. 
697. 

33 C.J. p 286 note 87. 

50. U.S.—^Elkins v. C. I. R., C.C.A., 
91 P.2d 534, reversed on other 
grounds Helvering v. Elkins, 58 
S.Ct. 379, 302 U.S. 573, 82 L.Ed. 
431—Johnston v, U. S., 17 Ct.Cl. 
157. 

51. U.S.—C. I. R. V. Webre Steib Co., 
C.C.A., 140 P.2d 768, modified on 
other grounds Webre Steib Co. v. 
C. I. R., 65 S.Ct. 578, 324 U.S. 164, 
89 L.Ed. 819. 

52. U.S.—Corbett v. Nutt, Va., 10 
Wall. 464, 19 L.Ed. 976. 

53- U.S.—Pennsylvania Co. for In¬ 
surances on Lives and Granting 
Annuities v. Rothensies, C.C.A.Pa., 
146 F.2d 148. 

54. U.S.—Merriman v. C, I. R., C.C. 
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celve a fair^ reasonable,^^ and, according to some 
authorities, liberal^® construction such as will not 
endanger public interests,and so as effectually to 
accomplish their purpose/^ and not permit evasions 
on merely fanciful and unsubstantial distinctions^^ 
or make the statute a practical nullity on account 
of the ease of its evasions.^® 

If the language of the statute is plain and un¬ 
ambiguous®^ or has a sensible meaning,or the 
intent of the statute is manifest,®^ it is controlling 


§ 53 

and the rule as to favorable or strict construction 
does not apply. Doubts must be real®'^ and should 
not be created where none exist.®® They must 
arise from the language used®^ and not merely 
from an apparent injustice in the application of the 
tax statute.®'^ Language cannot be strained beyond 
the breaking point in the interest of taxpayers or 
beyond the sense in which it was used by con¬ 
gress.®® Taxing statutes are not to be extended by 
implication beyond the clear import of the language 
used;®^ and a purpose not appearing therein can- 


A-, 55 F.2d 879—Colgate-Palmolive- 
Peet Co. V. U. S., D.C.Bel., 37 P. 
Supp. 794, affirmed, C.C.A., 130 F.2d 
913, affirmed 64 S.Ct. 227, 320 U. 
S. 422, 88 L.Ed, 143, rehearing de¬ 
nied 64 S.Ct. 433, two cases, 320 

U. S. 816, 88 I/.Ed. 493. 

55. U.S.—^Earp v. Jones, C.C.A.Okl., 
131 F.2d 292, certiorari denied 63 
S.Ct. 665, 318 U.S. 764. 87 L.Ed. 
1136—Coudon v. Tait, D C.Md., 56 
P.2d 208, affirmed, C.C.A., 61 F.2d 
904, certiorari denied 53 S.Ct. 594, 
289 U.S. 733, 77 L.Ed. 1482. 

33 C.J. P 284 note 54. 

56. U.S.—Smythe v. Piske, N.Y., 23 
Wall. 374, 23 L.Ed. 47. 

33 C.J. P 285 note 69. 

To prevent fraud 

Revenue acts should be liberally 
construed for the government 
against all who attempt to commit 
fraud, or thwart the purpose and 
duty to collect revenue.—Hartzell v. 
U. S., D.C.IIL, 83 P. 1002. 

57. Del.—Pickering v. Day, 3 Houst. 
474, 95 Am.D. 291. 

58. U.S.—-Smythe v. Fiske, N’.Y., 23 
Wall. 374, 23 L.Ed. 47—U. S. v. 
Glidden Co., C.C.A.Ohio, 119 F.2d 
235, certiorari denied Glidden Co. 
v. U. S., 62 S.Ct. 182, two cases, 
314 U.S. 678, 86 L.Ed. 542—Elkins 

V. C. I. B., C.C.A, 91 F.2d 534, 
reversed on other grounds Hel¬ 
vering V. Elkins, 58 S.Ct. 379, 302 
U.S. 573, 82 L.Ed. 431—U. S. v. 
Thompson, D.C.Va., 189 P. 838— 
U. S. V. One Hundred and Twen¬ 
ty-Nine Packages, D.C.Mo., 27 F. 
Cas.No.15,941, 2 Am.Law Reg., N.S., 
419—Johnston v. U. S., 17 Ct.Cl. 
157. 

D.C.—Prather v. U. S., 9 App.D.C. 
82, error dismissed, 17 S.Ct. 997, 
164 U.S. 452, 41 L.Ed. 510. 

33 C.J. p 285 note 71. 

roll effect 

The purpose of tax statutes must 
be given full effect, if possible.— 
Eaton V. American Chain Co., C.C.A. 
Conn., 63 P.2d 783, reversed on other 
grounds American Cham Co. v. Ea¬ 
ton, 54 S.Ct. 443, 291 U.S. 386, 78 
L.Ed. 859. 

Purpose expressed in title 

<1) Where the purpose of an act as 
expressed in its title is to "reduce 


taxation,” ambiguous language 
should be interpreted in furtherance 
of that purpose.—^McNally v. Field, 
C.C.R.L, 119 F. 445. 

(2) Broad and comprehensive lan¬ 
guage in an act to increase the inter¬ 
nal revenue should not be restricted 
by construction.—In re Capital Trad¬ 
ing Co., D.C.N.Y.. 229 F. 806. 

59. U.S.—U. S. V. Kailstrom, D.C. 
Mich., 30 F. 184. 

Philippine.—^Hongkong & Shanghai 
Banking Corp. v. Rafferty, 3-9 Phil¬ 
ippine 145. 

60. U.S.—Carbon Steel Co. v. Lewel- 
lyn, Pa., 40 S.Ct 283, 251 U.S. 501, 
64 L.Ed. 375. 

61. U.S.—Hecht v. Malley, Mass., 44 
S.Ct 462, 265 U.S. 144, 68 L.Ed. 
949 — U. S. V. Havner, C.C.A.Iowa, 
101 F.2d 161—C. I, R. V. Neylan, 
C.C.A.CaL, 97 P.2<i 410. 

33 C. J. p 286 note 84 [a]. 

(»K)verimieiit not to be handicapped 
The government is not to be crip¬ 
pled by strained and unnatural con¬ 
struction of tax statutes fairly plain. 
—Malley v. Howard, C.C.A.Mass., 281 
F. 363, affirmed in part and reversed 
in part on other grounds Hecht v. 
Malley, 44 S.Ct 462, 265 U.S. 144, 
68 L.Ed. 949. 

62. U.S.—<3. I. R. V. Windrow, C.C.A. 
Tex., 89 F.2d 69, 110 A.L.R. 1251. 

63. U.S.—In re Hawley, D.C.N.Y., 
220 F. 372. 

64- U.S.—C. I. R. V. Windrow, C.C.A 
Tex., 89 F.2d 69, 110 A.L.R. 1251— 
General Petroleum Corporation of 
California v. U. S., D.C.CaL, 24 F. 
Supp. 285. 

Change of executive construction 
The mere fact that the treasury 
department changed its original in¬ 
terpretation of a revenue statute is 
not conclusive that the language of 
the act is doubtful.—^New York Trust 
Co. V. Eisner, D.C.N.Y., 263 F. 620, 
affirmed 41 S.Ct. 506, 266 U.S. 346. 65 
L.Ed. 963. 

65. U.S.—^Exmoor Country Club v. 
U. S., C.C.A.I11., 119 F.2d 961— 
King V. U. S., D.CMd., 10 F.Supp. 
206, affirmed, C.C.A., 79 F.2d 453. 

66. U.S.—General Petroleum Corpo¬ 
ration of California v. U. S., D.C. 
Cal., 24 F.Supp. 285—George A 
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Hormel & Co. v. U. S., D.C.Minn., 
10 F.Supp. 623, appeal dismissed, 
C,C.A, 82 F.2d 1011—King v. U. 

5., D.C.Md., 10 F.Supp. 206, affirm¬ 
ed. C.C.A. 79 F.2d 453. 

67. U.S.—George A Hormel & Co. v. 
U. S., D.C.Minn., 10 F.Supp. 623, 
appeal dismissed, C.C.A, 82 F.2d 
1011 . 

68. U.S.—^Merriman v. C. I. R., C.C. 

A., 55 F.2d 879—Colgate-Palm- 

olive-Peet Co. v. U. S., D.C.Del., 37 
F.Supp. 794, affirmed, O.C.A, 130 
F.2d 913. affirmed 64 S.Ct. 227, 320 
U.S. 422, 88 L.Ed. 143, rehearing 
denied 64 S.Ct 433, two cases, 320 
U.S. 816, 88 L.Ed. 493. 

69. U.S.—^Helvering v. Stockholms 
Enskilda Bank, App.D.C., 55 S.Ct 
50. 293 U.S. 84, 79 L.Ed. 211, fol¬ 
lowed in British-American Tobacco 
Co. V. Helvering, 55 S.Ct 55, 293 
U.S. 95, 79 L.Ed. 218—Miller v. 
Standard Nut Margarine Co. of 
Florida, Fla., 52 S.Ct 260, 284 U.S. 
498, 76 L.Ed. 422—Rose v. Stand¬ 
ard Nut Margarine Co. of Florida, 
Ga., 52 S.Ct 260, 284 U.S. 498, 76 
L.Ed. 42—Hecht v. Malley, Mass., 
44 S.Ct 462, 265 U.S. 144, 68 L. 
Ed. 949—U. S. v. Merriam, N.Y., 44 
S.Ct 69, 263 U.S. 179, 68 L.Ed. 
240, 29 AL.R. 15—Gould v. Gould, 
N.Y., 38 S.Ct 53, 245 U.S. 151. 
62 L.Ed. 211—^Pennsylvania Co. for 
Insurances on Lives and Granting 
Annuities v. Rothensies, C.C.A.Pa., 
146 F.2d 148—^Birmingham v. Cen¬ 
tral Life Assur. Soc. (Mutual), C. 
C-AIowa, 141 P.2d 116—Durkee 
Famous Foods v. Harrison, C.C.A. 

111., 136 F.2d 303, certiorari denied 
64 S.Ct 191, 320 U.S. 782, 88 L.Ed. 
469, reversed on other grounds 
Harrison v. Durkee Famous Poods, 
64 S.Ct 367, 320 U.S. 718, 88 L.Ed. 
422—J. E. Riley Inv. Co. v. C. I. R., 
C.C.A, 110 F.2d 655, affirmed 61 S, 
Ct 95, 311 U.S. 55, 85 L.Ed. 36 
—C. I. R. V. Rabenold, C.C.A., 108 
F.2d 639—Sawtell v. C. I. R., C.C. 
A, 82 P.2d 221—C. I. R. v. Riley 
Stoker Corporation, C.C.A., 67 P. 
2d 688—Shreveport-El Dorado Pipe 
Line Co. v. McGrawl, O.C.ALa., 63 
F.2d 202—Guggenheim v. C. I, R., 
68 P.2d 188, reversed on other 
grounds Burnet v. Guggenheim. >^3 
S.Ct 369, 288 U.S. 280, 77 L.Ed. 748 
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not be read into themJ® The reach of a statute 
whose purpose is obvious should not be restricted 
by technical refinements'^^ or narrowed by techni¬ 
cal requirementsand the courts are not at lib¬ 
erty, by construction or legal fiction, to enlarge 
their scope to include subjects of taxation not 
within the terms of the lawJ^ 

If possible, an illogical or unjust interpretation 
of the law will be avoided,as will also one which 
will occasion great inconvenience,unnecessary 
hardship,'^® inequality,or unjust and oppressive 
consequences.'^'^ There is some authority which 
holds that they should not be construed either lib¬ 
erally'^® or strictly,®® or from the point of view of 
either the taxpayer alone or that of the government 


alone,®^ but fairly for the government and justly 
for the citizen.®® 

b. Exemption Provisions 

Ordinarily statutes granting exemptions from laws 
imposing taxes are strictly construed. 

While there is a limit to the technical interpre¬ 
tation of an exemption statute,^® and a construc¬ 
tion which does no violence to its language and 
does carry out the evident purpose of congress is 
desirable and permissible,®^ it has generally been 
stated, although there is some authorit}^ to the con¬ 
trary,®^ that statutory provisions granting exemp¬ 
tions from laws imposing taxes are to be strictly 
construed:®® that is, they are to be strictly con- 


—Safe Deposit & Trust Co. of Bal¬ 
timore v. Tait, D.C.Md., 54 F.2d 
383—Weir v. McGrath, D.C.Ohio. 
52 F.2d 201—U. S. V. Maryland 
Casualty Co., C.CA.I11., 49 F.2d 

556, certiorari denied Maryland 
Casualty Co. v. U. S., 52 S.Ct. 24, 
284 U.S. 645, 76 L.Ed. 548—Penn¬ 
sylvania Co. for Insurances on 
Lives and Granting Annuities v. 
U. S., D.C.Pa., 39 F.Supp. 1019— 
Mayer v. Reinecke, D.C.Ill., 28 P. 
Siipp. 334, reversed on other 
grounds, C.C.A., 130 F.2d 250, cer¬ 
tiorari denied 63 S.Ct 257, 317 U. 
S. 684, 87 L.Ed. 548—Cincinnati 
Soap Co. V. TJ. S., D.C.Ohio, 22 P. 
Supp. 141—Hall V. U. S., D.C.Cal., 
10 F.Supp. 739, reversed on other 
grounds, C.C.A., 84 F.2d 628—Skin¬ 
ner V. U. S., D.C.Ohio, 8 F.Supp. 
999—^American Meter Co. v. Mc- 
Caughn, D.C.Pa., 1 F.Supp. 753, re¬ 
versed on other grounds, C-C.A., 
McCaughn v. American Meter Co., 
67 F.2d 148—Bankers’ Trust Co. v. 
Bowers. C.C.A.H.Y., 295 F. 89, 31 
A.L.R. 922—U. S. v. Coulby, D.C. 
Ohio, 251 P, 982, affirmed 258 P. 27, 
169 C.C.A. 165—U. S. v. Watts, C. 
C.Obio, 28 F.Cas.No.16,653, 1 Bond 
580, 1 Int.Rev.Rec. 17. 

33 C.J. p 285 notes 73, 83. 

70. U.S.—U. S. V. Industrial Alco¬ 

hol Co., C.C.A.Md., 103 F.3d 97. 

71- U.S.—^Raybestos-Manhattan t. 
U. S., CtCl., 56 S.Ct. 63, 296 U.S. 
60, 80 L.Ed. 44, 102 A.L.R. Ill— 
Pennsylvania Co. for Insurances on 
Lives and Granting Annuities v. 
Rothensies, C.C.A.Pa., 146 P.2d 
148—Birmingham v. Central Life i 
Assur. Soc. (Mutual), C.C.AIowa, 
141 P.2d 116—Central States Life 
Ins. Co. V. Sheehan, C.C.A.Mo., 117 
F.2d 46. 

72. U.S.—Birmingham v. Central 
Life Assur. Soc. (Mutual), C.C.A. 
Iowa, 141 F.2d 116. 

73. U.S.—Gould V. Gould. 38 

S.Ct 63, 245 U.S. 151, 62 L.Ed. 
211—^Mead Corporation v. C. I. R., 
C.C.A., 116 F.2d 187—Guggenheim, 


V. C. I. R., C.C.A.. 58 F.2d ISS, re¬ 
versed on other grounds Burnet v. 
Guggenheim. 53 S.Ct 369, 2SS U.S. 
2S0, 77 L.Ed. 748—Coudon v. Tait, 
D.C.Md., 56 F.2d 208, affirmed, C. 
C.A., 61 F 2d 904, certiorari denied 
53 S.Ct 594, 289 U.S. 733. 77 L.Ed. 
1482—Alker v. U. S., C.C.A]Sr.Y., 47 
F.2d 229, certiorari denied 51 S.Ct 
489, 283 U.S. 842, 75 L.Ed. 1452— 
U. S. V. Watts, C.C Ohio, 2.8 F.Cas. 
Ho 16,653, 1 Bond, 580, 1 IntRev. 
Rec. 17. 

33 C.J. p 285 note 83. 

Hew principle not accepted 

Ho new principle not expressly es¬ 
tablished by statute within constitu¬ 
tional limitations should be accepted 
unless clearly within language of 
applicable taxing statute, particu¬ 
larly where result would be to in¬ 
troduce confusion.—Safe Deposit & 
Trust Co. of Baltimore v. Tait, D.C. 
Md.. 54 F.2d 383. 

74. U.S.—Early v. Southgate Cor¬ 
poration, C.C.A.Va., 136 F.2d 217. 

75. U.S.—^Knowlton v. Moore, H.Y., 
20 S.Ct. 747, 178 U.S. 41, 44 L.Ed. 
969—Bankers’ Trust Co. v. Bowers, 
C.aA.H.Y., 295 P. 89, 31 A.L.R. 
922. 

76. U.S.—^Burnet v. Guggenheim, 53 
S.Ct 369, 288 U.S. 280, 77 L.Ed. 
748—Crossett Western Co. v. C. 
I. R., C.C.A., 73 P.2d 307—Chess & 
Wymond v. Glenn, D.C.Ky., 40 F. 
Supp. 666, affirmed, C.C.A., Glenn v. 
Chess & Wymond, 132 P.2d 621. 

77. U.S.—Knowlton v. Moore, H.Y., 
20 S.Ct 747, 178 U.S. 41, 44 L. 
Ed. 969—^Bankers’ Trust Co. v. 
Bowers, C.C.A.H.Y., 295 P. 89, 31 
A.L.R. 922. 

78. U.S.—^Moore v. Goodyear Tire & 
Rubber Co., C.C.A.Ohio, 141 F.2d 
328—^Helvering v. Cannon Valley 
Milling Co., O.C.A., 129 P.2d 642 
—Boston Consol. Gas Go. v. C. I. 
R., C.C.A., 128 P.2d 473—Buhl v. 
Kavanagh, C.C.A.Mich., 118 P.2d 
315—St. Loms Union Trust Co. v. 
Burnet, C.C.A., 59 F.2d 922—^Bank¬ 
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ers’ Trust Co. v. Bowers, C.C.A.H. 
Y., 295 F. 89, 31 A.L.R. 922. 

33 aJ. p 284 notes 60, 61. 

79. Conn.—Hubbard v. Brainard, 35 
Conn. 563, reversed on other 
grounds 12 Wall. 1, 20 L.Ed. 272. 

80. Conn.—Hubbard v. Brainard, su¬ 
pra. 

Strict execution 

A law imposing a tax Is to be 
strictly executed for the reason that 
it takes money or property in in- 
vitum.—^Hubbard v. Brainard, supra. 

81. U.S.—Louisville, H. & St L. 
Ry. Co. V. U. S., D.aKy., 20 P- 
Supp. 483. 

Ho legal presumption against ei¬ 
ther party 

There is no legal presumption that 
the citizen will, if possible, evade 
his duties under the revenue laws or 
that the government will exact un¬ 
justly or beyond its needs.—^Louis¬ 
ville, H. & St L. Ry. Co. v. U. S., 
supra. 

82. U.S.—^De Bary v. Souer, La., 101 
P. 425, 41 C.C.A. 417. 

33 C.J. p 285 note 75, 

83. U.S.— G. I. R. V. White’s Estate, 
C.C.A., 144 F.2d 1019, certiorari de¬ 
nied 65 S.Ct 433, 323 U.S. 792, 89 
L.Ed. 632. 

84. U.S.—'C. I. R. V. Hopkins on, C. 
C.A., 126 P.2d 406. 

85. U.S.—U. S. V. Merchants Hat. 
Trust & Savings Bank, C.C.A.Cal., 
101 F,2d 399. 

86. U.S.—^Helvering v. Horthwest 
Steel Rolling Mills, 61 S.Ct 109, 
311 U.S. 46, 85 L.Ed. 29—Lind- 
strom V. O. I. R., C.C.A., 149 F.2d 
344—^Anglim v. Acme Brewing Co., 
C.C.A.Cal., 143 F.2d 412, certiorari 
denied Acme Brewing Co. v. An- 
glim, 65 S.Ct 119, 323 U.S. 765, 
!89 L.Ed. 612—Helvering v. Horth¬ 
west Bancorporation, C.C.A., 140 P. 
2d 958, certiorari denied Horthwest 
Bancorporation v. C. I. R., 64 S.Ct. 
944, 322 U.S. 726, 88 L.Ed. 1562— 
Equitable Life Assur. Soc. of XT. 
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strued in favor of the gfovernmentS’7 and most 
strongly against the taxpa 3 ^er,'S 8 and doubts are 
resolved in favor of the governments^ and against 
the taxpayer.^^ Exemption provisions are not to be 
extended beyond the clear import of the language 
used;^^ even broad statutory exemptions may be 
construed narrowly and confined to situations where 
the subject matter of the exemption is directly in¬ 
volved*®^ Also, where a statute grants privileges 
to certain classes of taxpayers, the intendments 
thereof are to be taken in favor of the govern¬ 
ment.®® 

The rule of strict construction, however, finds 
exception where public policy dictates a more lib¬ 
eral attitude,®^ as exemptions from taxation of cor¬ 


§ 5S 

porations or societies devoted to charitable, re¬ 
ligious, and similar activities.®^ 

c. Provisions to Procure Payment and Prevent 
Tax Evasions 

Statutes providing for payment of a tax and designed' 
to prevent frauds on the revenue should be reasonably 
construed to effectuate the purposes of their enactment. 

Statutes whose purpose is to procure payment of 
the tax and to prevent frauds on the revenue and 
evasion of the tax are considered as enacted to pro¬ 
mote public good and suppress public wrong,®® and, 
although they impose penalties or forfeitures,®*^ 
are considered as remedial rather than penal in 
character.®® Unlike penal laws generally, they are 
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S. V. Helverin^. C.C.A., 137 P.2d 
623, rehearing- denied Equitable 
Life Assur. Soc. of U. S. v. C. I. 
R., 64 S.Ct. 484, 321 U.S. 801, 88 
L.Ed. 1088, and affirmed 64 S.Ct. 
722, 321 U.S. 560, 88 L.Ed. 927, 
rehearing denied 64 S.Ct. 941, 322 

U. S. 767. 88 L.Ed. 1593—Keashey & 
Mattison Co. v. Rothensies, C.C.A. 
Pa., 133 P,2d 894, certiorari denied 
64 S.Ct 39, 320 U.S. 739. 88 L.Ed. 
438—C. I. R. V. Meridian & Thir¬ 
teenth Realty Co., C.C.A., 132 F.2d 
182—Mastin Realty <& Mining Co. 

V. C. I. R., C.C.A,, 130 F.2d 1003 
—^Antietam Hotel Corporation v. 
C. I. R., C.C.A.. 123 F.2d 274— 
Phipps V. Bowers, D.C.N.Y., 46 P.2d 
164, affirmed, C.C.A., 49 F.2d 996, 
certiorari demed 52 S.Ct. 22, 284 
U.S. 641, 76 L.Ed. 545—American 
Fishermen's Tuna Boat Ass'n v. 
Rogan, D.C.Cal., 61 F.Supp. 933— 
Mutual Fire Ins. Co. of German¬ 
town V, U. S., D.C.Pa., 50 F.Supp. 
665, affirmed, C.C.A., 142 F.2d 344, 
certiorari denied 65 S.Ct. 65, 323 
U.S. 7'29, 89 L.Ed. 585—Artificial 
Ice Co. V. Glenn, D.C.Ky., 48 F. 
Supp. 835—St. Paul Fire & Marine 
Ins. Co. V. Reynolds, D.C.Minn., 44 
F.Supp. 863—^Allis v. La Budde, D. 

C. Wis., 40 F.Supp. 69, reversed on 
other grounds, C.C.A., 128 F.2d 838, 
mandate amended 131 F.2d 78— 
Durham Merchant’s Ass’n v. U. S., 

D. C.N.C., 34 F.Supp. 71. 

33 C.J. p 286 note 88 Cb3. 

87. U.S.—Jones v. Better Business 
Bureau of Oklahoma City, C.C.A. 
Okl., 12a F.2d 767—Allen v. Shel¬ 
ton, C.C.A.Ga., 96 F.2d 102, certio¬ 
rari denied Shelton v. Allen, 59 S. 
Ct. 94, 305 U.S. 630, 83 L.Ed. 404 
—^Retailers Credit Ass’n of Ala¬ 
meda County V. C. I. R., C.C.A., 90 
F.2d 47, 111 A.L.R. 152— Sun-Her¬ 
ald Corporation v. Duggan, C.C.A. 
N.Y., 73 P.2d 298, certiorari denied 
55 S.Ct. 546, 294 U.S. 719, 79 L.Ed, 
1251 —New York Trust Co. v. C. I. 
R., C.C.A., 68 P.2d 19, affirmed 64 S. 
Ct. 806, 292 U.S. 466, 78 L.Ed. 1361 

47 C.J.S.-12 


—Fifth-Third Union Trust Co. v. 
C. I. R., C.C.A., 56 F.2d 767—South 
Carolina Produce Ass’n v. C. I. R., 
C.C.A., 50 F.2d 742—Riverdale Co¬ 
op. Creamery Ass’n v. C. I. R., C. 
C.A., 48 P.2d 711—The Cordon v. U. 
S., Ct.Cl., 46 P.2d 719—Insurance & 
Title Guarantee Co. v. C. I. R., C. 
C.A., 36 P.2d 842, certiorari denied 
Insurance & Title Guarantee Co. v. 
Lucas. 60 S.Ct. 352, 281 U.S. 748, 
74 L.Ed. 1160—^Lewellyn v. Harbi- 
son, C.C.A.Pa., 31 F.2d 740, cer¬ 
tiorari denied 50 S.Ct. 18, 280 U.S. 
560, 74 L.Ed. 615—Parrott v. C. 
I. R., C.C.A., 30 F2d 792, certio¬ 
rari denied 49 S.Ct. 512, 279 U.S. 
870, 73 L.Ed. 1007—Geo. L. Tracy 
& Co. v. Rasmusson, D.C.Mont., 26 
P.2d 139—Schuster v. Nichols, D.C. 
Mass., 20 F.2d 179—United Fruit 
Co. V. Hassett, D.C.Mass., 61 F. 
Supp. 1013—U. S. V. Stiles, D.C. 
Ark., 56 F.Supp. 881. 

83. U.S.—M. O. Parrish & Co. v. C. 

I. R., C.C.A.Tex., 147 F.2d 284— 
Williams v. McGowan, D.C.N.Y., 58 
F.Supp. 692, reversed on other 
grounds, C.C.A., 152 F.2d 570— 

Wallace v. U. S., D.C.N.Y., 50 F. 
Supp. 178, reversed on other 
grounds, C.C.A., 142 F.2d 240, cer¬ 
tiorari denied 65 S.Ct. 37, 323 U. 
S. 71i2, 8'9 L.Ed. 573—Family Aid 
Ass’n of United House of Prayer 
for All People v. U. S.. Ct.Cl., 
36 F.Supp. 1017. 

89. U.S.—^American Fishermen’s 
Tuna Boat Ass’n v. Rogan, D.C. 
Cal., 51 F.Supp. 933—Scholarship 
Endowment Foundation v. Nicho¬ 
las, D.C.C 0 I 0 ., 25 F.Supp. 611, af¬ 
firmed, C.C.A., 106 F.2d 652, cer¬ 
tiorari denied 60 S.Ct. 378, 308 U. 
S. 623, 84 L.Ed. 620. 

90. U.S.—C. I. R. V. Hopkinson, C. 
C.A., 126 F.2d 406, 

91. U.S.—^Helvering v. American 
Dental Co., 63 S.Ct. 577, 318 U.S. 
322, 87 L.Ed. 786—Burroughs Add¬ 
ing Mach. Co. V. Terwilliger, C.C. 
A.Mich., 136 F.2d 608—^Keasbey & 
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Mattison Co. v. Rothensies, C.C.A. 
Pa., 133 P.2d 894, certiorari denied 
64 S.Ct 39, 320 U.S. 739, 88 L.Ed. 
438—United Fruit Co. v. Hassett, 
,D.C.Mass., 61 F.Supp. 1013. 

92. U.S.—St. Paul Fire & Marine 
Ins. Co. V. Reynolds, D.C.Minn,, 44 
F.Supp. 863. 

93. U.S.—^A. Schrader’s Son v. U. S.^ 
C.C.A.NT., 51 F.2d 1038, certiorari 
denied 52 S.Ct 37, 284 U.S. 661, 76 
L.Ed. 560. 

94. U.S.—Union & New Haven 
Trust Co. V. Eaton, D.C.Conn., 20 
F.2d 419. 

95. U.S.—Harrison v. Barker Annui¬ 
ty Fund, C.C.A,I11., 90 F.2d 286— 
Union & New Haven Trust Co. v. 
Eaton, D.C.Conn., 20 F.2d 419. 

96. U.S.—U. S. V. 21 Pounds, 8 
Ounces, of Platinum, C.C.A.Md., 
147 F.2d 78—U. S. v. Glidden Co., 
aCA-Ohio. 119 P.2d 235, certio¬ 
rari denied Glidden Co. v. U. S., 
62 S.Ct 182, two cases, 314 U.S. 
678, 86 L.Ed. 542—Federal Credit 
Co. V. U. S., C.C.A.Miss., 109 F.2d 
121—U. S. V. Belding, C.C.N.T., 24 
F.Cas.No.14,562, 12 Int.Rev.Rec. 39. 

33 C.J. p 282 note 86—59 C.J. p 1136 
note 14. 

Tariff laws see Customs Duties § 
19. 

97. U.S.—U. S. V. Ryan, Mont, 52 
S.Ct 65, 284 U.S. 167, 76 L.Ed. 224, 
followed in U. S. v. Anderson, 52 
S.Ct 125, 284 U.S. 584, 76 L.Ed. 505 
—U. S. V. S to well. Mass., 10 S.Ct 
244, 133 U.S. 1, 33 L Ed. 555—U. 
S. V. 21 Pounds, 8 Ounces, of Plat¬ 
inum, C.C.A.Md., 147 F.2d 78—U. S. 
V. One 1936 Model Ford Dump* 
Truck, D.C.S.C., 25 F.Supp. 600— 
U. S. V. Thirty-Six Barrels of High 
Wines, C.C.N.Y., 28 F.Cas.No.16,468. 
7 Blatchf. 459, 12 IntRev.Rec. 40. 

59 C.J. p 1111 note 9 [c} (9). 

98. U.S.—Smythe v. Fiske, N.T., 28 
Wall. 374, 23 L.Ed. 47—U. S. v. 
Hodson, Wis., 10 Wall. 395, 19 L. 
Ed. 937—Taylor v. U. S., Pa., 8 
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not construed strictly in favor of the defendants^ 
or with great strictness or with excess of liberali¬ 
ty,^ but they should be fairly and reasonably con¬ 
strued,2 with reasonable fairness to the citizen,^ 
and so as best to effectuate the purposes of their 
enactment'^ 

Such statutes should not, however, be construed 
so as to become odious or oppressive to the peo¬ 
ple;® and under some circumstances they may be 
liberally interpreted in favor of the taxpayer by 
confining their scope to the object of their crea¬ 
tion.^ Hence highly penal statutes providing for 
the punishment of offenders have been strictly con¬ 
strued and not extended by implication so as to in¬ 
clude acts not clearly within their terms.*^ 


§ 54. Constraction as a Whole 

in the construction of internal revenue acts they 
are considered as a whole, and effect should be given if 
possible to the whole statute and every part thereof. 

In construing an internal revenue statute, the leg¬ 
islative intention^ is determined from a general 
consideration of the w’hole act.® The whole and 
the parts thereof material to the question are con¬ 
sidered in determining the meaning of the various 
sections or parts of a section of a revenue act,^® 
even if it contains provisions of a penal nature.^l 
One section may remove doubt as to the construc¬ 
tion of another section,and statutory exemp¬ 
tions or deductions from a tax may confirm the 
court’s view of the scope of the tax imposed.^® 


How. 197, 11 L.Ed. 559-—U. S. v. 
Glidden Co., C.C.A.Ohio, 119 F.2d 
235, certiorari denied Glidden Co, 
V. U. S., 62 S.Ct, 182, two cases, 
■314 U.S. 678, 86 L.Ed. 542—^U. S. 
V. Beldingr, C.C.N.T., 24 P.Cas.No. 
14,562. 12 Int.Rev.Rec. 39. 

33 C.J. p 282 note 86—59 C.J. p 1111 
note 9 [cl (9), p 1136 note 17. 
09. U.S.—U. S. V. Stowell, Mass., 10 

S.Ct. 244, 133 U.S. 1. 33 L.Ed. 555 
—U. S. V. Hodson, Wis., 10 Wall. 
395, 19 L.Ed. 937—-U. S. v. 21 

Pounds, 8 Ounces, of Platinum, C. 
C.A.Md.. 147 F.2d 78—U. S v. Glid¬ 
den Co., C.C.A.Ohio, 119 F.2d 235, 
certiorari denied Glidden Co. v. U. 
S., 62 S.Ct. 182, two cases, 314 U. 
S. 678, 86 L.Ed. 542—U. S. v. One 
1936 Model Ford Dump Truck, D.C. 
S.C., 25 F.Supp. 600—U. S. v. Beld- 
in^, C.C.N.Y., 24 P.Cas.No,14,562, 

12 Int.Rev.Rec. 39. 

33 C.J. p 282 note 85, p 285 note 79 
—59 C.J. p 1136 note 16. 

Penal provisions 

Penal provisions of a revenue act 
are not penal in the sense that re¬ 
quires a rigridly strict construction.— 
John J. Sesnon Co. v. U. S., Alaska, 
182 P, 573, 105 C.C.A. Ill, certiorari 
denied 31 S.Ct. 714, 220 U.S. 609, 55 
L.Ed. >608. 

1. U.S.—U. S. V. One Hundred Bar¬ 
rels of Spirits, C.C.Mo., 27 F.Cas. 
No.15,948, 2 Abb. 305, 12 Int.Rev. 
Rec. 153, reversed on other grounds 
14 Wall. 44, 20 L.Ed. 815. 

33 C.J. p 285 note 78. 

2. U.S.—U. S. V. Stowell, Mass., 10 
S.Ct. 244, 133 U.S. 1, 33 L.Ed. 555 
—^U. S. V. 21 Pounds, 8 Ounces, of 
Platinum, C.C.A.Md., 147 P.2d 78 
—Federal Credit Co. v. U. S.. C.C. 
A.Miss., 109 P.2d 121—U. S. v. One 
1936 Model Ford Dump Truck, D.C. 
S.C., 25 F.Supp. 600—U. S. v. One 
Saxon Auto, Va., 257 F. 251, 168 
C.C.A. 335—U. S. V. Belding:, C.C. 
H.Y.. 24 F.Cas.No.14,562, 12 Int. 
Rev.Rec. 39—U. S. v. Thirty-Six 
Barrels of Higrh Wines, C.C.N.Y., 


28 P.Cas.No.16,468, 7 Blatchf. 459, 
12 Int.Rev.Rec. 40. 

59 C.J. p 1136 note 18. 

3. U.S.—U. S. V. One Thousand Four 
Hundred and Twelve Gallons of 
Distilled Spirits, C.C.H.Y., 27 F. 
Cas.No.15,960, 10 Blatchf. 428. 

33 C.J. p 285 note 78 [b]. 

4. U.S.—U. S. V, 21 Pounds, 8 
Ounces, of Platinum, C.C.A.Md., 
147 F.2d 78—U. S. v. Glidden Co., 
C.C.A.Ohio, 119 F.2d 235, certiorari 
denied Glidden Co. v. U. S., 62 S.Ct. 
182, two cases, 314 U.S. 678. 86 L. 
Ed. 542—Federal Credit Co. v. U. 
S., C.C.A.Miss., 109 F.2d 121—U. S. 
V. One 1936 Model Ford Dump 
Truck, D.C.S.C., 25 F.Supp. 600— 

U. S. V. Thirty-Six Barrels of Hig’h 
Wines, C.aN.Y., 28 F.Cas.No.l6,- 
468, 7 Blatchf. 459, 12 Int.Rev.Rec. 
40. 

33 C.J. p 282 note 86, p 285 notes 71, 
78. 79—59 C.J. p 1136 note 18. 

5. U.S.—U. S. V. Howell, C.C.La., 20 
F. 718. 

0. U.S.—^Musselman Hub-Brake Co. 

V. C. I. R., C.C.A., 139 P.2d 65. 

7. U.S.—U. S. V. Veazie, C.C.Mass., 
6 P. 867. 

33 C.J. p 285 note 80. 

Statute imposiugr penalty strictly 
construed against the government.— 
Uhl Estate Co. v. C. I. R., C.C.A., 
116 F.2d 403. 

8. U.S.—Reed Drug Co. v. C. I. R., 
C.C.A., 130 F.2d 288—Loose-Wiles 
Biscuit Co. V. Rasquin, D.C.N.Y., 20 
F.Supp. 805, affirmed, C.C.A., 95 F. 
2d 438, certiorari denied 59 S.Ct. 
70, 305 U.S. 611, 83 L.Ed, 389. 

9. U.S.—Gooch Milling & Elevator 

Co. V. C. I. R., C.C.A., 133 P.2d 131, 
reversed on other grounds C. I. R. 
V. Gooch Milling & Elevator Co., 
64 S.Ct. 184, 320 U.S. 418, 88 L. 
Ed. 139, and vacated, C.C.A., 142 
P.2d 452—^Reed Drug Co. v. C. I. 
R., C.O.A., 130 F.2d '28‘8—Com¬ 

modore Mining Co. v. C. I. R., C. 
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C.A., 111 p.2a 131—Rand v. Hel- 
vering, C.C.A., 79 P 2d 24, reversed 
on other grounds 56 S Ct. 54, 296 

U. S. 102, SO L.Ed. 83. rehearing 
denied 56 S.Ct. 306, 296 U.S. 664, 
80 L.Ed. 473, conformed to, C C. 
A., 82 P.2d 1017, and vacated 82 
P.2d 1017—C. I. R. V. Riley Stoker 
Corporation, C.C.A., 67 P.2d 688— 
Dubinsky v. Becker, C.C.A.Mo., 64 
P.2d 601—Loose-Wiles Biscuit Co. 

V. Rasquin, D.C.N.Y., 20 F.Supp. 
805, affirmed. C C.A., 95 F.2d 438, 
certiorari denied 59 S.Ct. 70, 305 
U.S. 611, 83 L.Ed. 389. 

10. U.S.—White v. U. S., 59 S.Ct. 
179, 305 U.S. 281, 83 L Ed. 172— 
Chapman Price Steel Co. v. C. I. 

R. , C.C.A., 146 F.2d 189, certiorari 
denied 65 S.Ct. 1557, 325 U.S. 876. 
89 L.Ed. 1993—Farmer v. U. S., C. 
C.A.Okl., 12i8 P.2d 970—U. S. v. 
Merchants Nat. Trust & Savings 
Bank, C.aA.Cal., 101 F.2d 399— 
Conrad & Co. v. C. I. R., C.C.A., '50 
F.2d '576—Tasty Baking Co. v. U. 

S. , CtCL, 38 F.Supp. 844, certiorari 
denied 6'2 S.Ct. 104, 31-1 U.S. 6‘Jl, 86 
L.Ed. 525, rehearing denied 64 
S.Ct. 187, 320 U.S. 812, 88 L.Ed. 
490—Hall V. Welch, D.C.Mass., 37 
F.Supp. 788, vacated on other 
grounds, C.C.A., Welch v. Bradley, 
130 P.2d 109, certiorari denied 
Bradley v. Welch, 63 S.Ct. 257, 317 
U.S. 685, 87 L.Ed. 549. 

33 C.J. p 284 note 49, p 282 note 96. 

11. U.S.—U. S. V. A. Graf Distilling 
Co.. Mo., 28 S.Ct. 264, 208 U.S. 198, 
52 L.Ed. 452—U. S. v. One Saxon 
Automobile, Va., 257 P. 251, 168 
C.C.A. 335. 

12. U.S.—^Knowlton v. Moore, N.Y., 
20 S.Ct. 747, 178 U.S. 41, 44 L.Ed. 
769. 

13. U.S.—^Jordan v. Roche, N.Y., 33 
S.Ct. 573, 228 U.S. 436, 57 L.Ed. 
908—Flint v. Stone Tracy Co., Vt., 
31 S.Ct. 342, 220 U.S. 107, 65 L.Ed. 
389, Ann.Cas.l912B 1312. 
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However, a clause of a tax statute is not limited 
by a coordinate clause which is separate and dis¬ 
tinct therefrom in scope and intendments^ 

Giving effect to entire statute. Effect should be 
given if possible to the whole statute and every 
part thereofS^ If different portions seem to con¬ 
flict, the courts must harmonize them if practicable, 
and must lean in favor of a construction which 
will render every word operative^® so that one sec¬ 
tion will explain and support, and not defeat or de¬ 
stroy, another section,or render the latter mean- 
inglessSS Construction of a proviso which would 
make it plainly repugnant to the body of the act is 
inadmissibleS^ 

Title or heading. Where doubt exists as to the 
meaning of a revenue statute, the title^O qj. head- 
ing^^ may be considered in interpreting it. 

§ 55. Extrinsic Aids to Construction in Gen¬ 
eral 

In the construction of internal revenue statutes ex¬ 


trinsic facts which throw light on their meaning may be 
considered. 

In the construction of internal revenue statutes 
extrinsic matters may be considered, and they must 
be interpreted in the light of conditions resulting 
from their interpretation and administration.^^ 
The legislative history and background of the 
act may be considered,no matter how clear the 
statutory words may appear on superficial exam- 
ination.24 It is proper to consider the circum¬ 
stances existing at the time of the statute’s enact¬ 
ment,25 its purpose,25 the legislative policy,27 the 
journals and records of proceedings in congress, 
and congressional committee reports thereon.29 
The failure of congress to enact an amendment 
proposed by the treasury has also been consid¬ 
ered,but in other cases a proposed amendment 
which was never acted on has been accorded little, 
if any, persuasive value.21 Words spoken in de¬ 
bate or the motives of members are not to be con¬ 
sidered ;32 and a resolution of the United States 
senate and a letter of the secretary of the treasury, 


14. U.S.—^A. S. Kreider Co. v. U. S., 
C.C.A.Pa., 117 F.2d 133, reversed on 
other grounds 61 S.Ct, 1007, 313 U. 
S. 443, 85 L.Ed. 1447. 

15. U.S.—Gooch Milling & Eleva¬ 
tor Co. V. C. I. R., C.C.A., 133 F.2d 
131, reversed on other grounds 
C. I. R. V. Gooch Milling & Ele¬ 
vator Co.. 64 S.Ct. 184, 320 U.S. 418, 
88 Li.Ed. 139, and vacated, C.C.A., 
142 P. 452—Dubinsky v. Becker, C. 
C.A.MO., 64 F.2d 601. 

33 C.J. p 284 note 46. 

Tariff laws see Customs Duties § 19. 

16. U.S.—U. S. V. Landram, Ct.Cl., 
6 S'.Ct. 954, 118 U.S. 81, 30 L.Ed. 
58. 

33 C.J. p 284 note 46. 

17. U S.—Bernier v. Bernier, Mich., 
13 S.Ct. 244, 147 U.S. 242, 37 L.Ed. 
152. 

18. U.S.—'Crocker v. Malley, Mass., 
39 S.Ct 270. 249 U.S. 223, 63 L.Ed. 
573, 2 A.L.R. 1601. 

19. U.S.—Dollar Sav. Bank v. U. S., 
Pa., 19 Wall. 227, 22 L.Ed. 80. 

20. U.S.—Smythe v. Fiske, IST.T., 23 
Wall. 374, 23 L.Ed. 47—John J. 
Sesnon Co. v. U. S j Alaska, 182 F. 
573, 105 C.C.A. Ill, certiorari de¬ 
nied 31 S.Ct 714, 220 U.S. 609, 65 
L.Ed. 608. 

21. U.S.—^Knowlton v. Moore, N.T., 
20 S.Ct 747. 178 U.S. 41, 44 L.Ed. 
969. 

22. U.S.—Regia Coal Co. v. Bowers, 

B. C-N-.Y., 37 P.2d 373, affirmed, C. 

C. A., Daniel Reeves, Inc. v. Ander¬ 
son, 43 F.2d 679, affirmed Graham 
V. Goodcell, 61 S.Ct 186, 282 U.S. 
409, 75 L.Ed. 416, and followed in, 
C.C.A., Jennings v. Anderson, 43 


P.2d 683, affirmed Graham v. Good- 
cell, 51 S.Ct 186, 282 U.S. 409, 76 
L.Ed. 415. 

23. U.S.—^Helvering v. Ohio Leather 
Co., 63 S.Ct 103, 317 U.S. 102, 
87 L.Ed. 113—^Helvering v. Hutch¬ 
ings, Tex., 61 S.Ct 653, 312 U.S. 
393, 85 L.Ed. 909—White v. U. S., 
CtCL, 59 S.Ct 179, 305 U.S. 281, 
83 L.Ed. 172—^Musselman Hub- 
Brake Co. V. C. I. R., C.C.A., 139 
F.2d 65—Welch v. Bradley, C.C.A. 
Mass., 130 F.2d 109, certiorari de¬ 
nied Bradley v. Welch, 63 S.Ct. 257, 
317 U.S. 685, 87 L.Ed. 549—United 
Pocahontas Coal Co. v. U. S., C.C.A 
W.Va., 117 F.2d 175—U. S. v. Mer¬ 
chants Nat Trust & Savings Bank, 
C.C.ACal., 101 P.2d 399—Standard 
Oil Co. of California v. U. S., D.C. 
Cal., 39 F.Supp. 180, appeal dis¬ 
missed, O.C.A., 127 F.2d 863. 

33 C.J. p 282 note 98. 

Nature of exaction 

In the determination of the nature 
of an exaction imposed by statute, 
whether a tax or a penalty, the leg¬ 
islative history of the statute may 
be examined.—U. S. v. U. S. Indus¬ 
trial Alcohol Co., C.C.AMd., 103 P. 
2d 97. 

24. U.S.—^Harrison v. Northern 

Trust Co., Ill., 63 S.Ct. 361, 317 U. 
S. 476, 87 L.Ed. 407. 

25. U.S.—^Aetna Oil Co. v. Glenn, D. 
C.Ky., 63 F.Supp. 961. 

26. U.S.—Musselman Hub-Brake Co. 
V. C. I. R., C.C.A., 139 P.2d 65— 
Neilson v. Harrison, C.C.A.I11., 131 
P.2d 205 — ^U. S. V. Armature Re¬ 
winding Co., C.C.A.MO., 124 P.2d 
589—United Pocahontas Coal Co. 
V. U. S., aaw.va., 117 F.2d 176— 
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Morrow v. Scofield, C.C.ATex, 116 
F.2d 17, certiorari denied 61 S.Ct. 
961, 313 U.S. 573, 85 L.Ed. 1531— 
Aetna Oil Co. v. Glenn, D.C.Ky., 53 
F.Supp. 961—^Wisconsin Public 
Service Corporation v. U. S., D.C. 
Wis., 40 F.Supp. 327. 

Intention of legislature see supra S 
50. 

Nature of exaction 

In the determination of the na¬ 
ture of an exaction imposed by stat¬ 
ute, whether a tax or a penalty, its 
purpose and operation as disclosed 
by the act itself may be considered. 
—U. S. V. U. S, Industrial Alcohol 
Co., C.C.AMd., 103 F.2d 97. 

27. U.S.—U. S. V. Barnes, Ky., 32 S. 
Ct. 117, 222 U.S. 513, 56 L.Ed. 291. 

33 C.J. p 282 notes 2, 3. 

28. U.S.—Blake v. National Bank, N. 
T., 23 Wall. 307, 23 L.Ed. 119. 

29. U.S.—^Niagara Motors Corpora¬ 
tion V. McGowan, D.C.N.T., 45 P- 
Supp. 34 6—Paine v. Welch, D.C. 
Mass., 42 F.Supp. 348, reversed on 
other grounds, C.C.A, Welch v. 
Paine, 130 F.2d 990. 

30. U.S.—^Poe V. Seaborn, Wash., 51 
S.Ct. 58, 282 U.S. 101, 75 L Ed. 239 
—C. I. R, V. Harmon, C.C.A., 139 
P.2d 211, reversed on other 
grounds 65 S.Ct. 103, 323 U.S. 44, 
89 L.Ed. 60, rehearing denied 65 
S.Ct 310, 323 U.S. 817. 89 L.Ed. 
649. 

31. U.S.—Griswold v. U. S., D.C. 
Mass., 36 F.Supp, 714, affirmed, C. 
C.A, U. S. V. Griswold. 124 F.2d 
699. 

32. U.S.—^Knowlton v. Moore, N.T., 
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as they appear in the congressional record, are 

immaterial and irrelevant^^ 

§ 56. Construction with Reference to Other 
Statutes 

a. In general 

b. Construction with reference to state, 

local, or foreign law 

a. In General 

In the construction of internal revenue acts the tax 
scheme should be looked at as a whole and statutes in 
pari materia construed with reference to each other. 

In the construction of internal revenue statutes 
the tax scheme should be looked at as a whole.^^ 
If possible, successive acts in a complete system of 
taxing acts should be construed so as to avoid a 
break in the working continuity of the laws.^^ 


Statutes in pari materia should he construed to- 
gether,36 unless the language is plain and free of 
all uncertainty 7 and those directed to the same 
purpose should not be separated in application.^^ 
They should be interpreted in harmony with each 
others9 and so as to give effect to all their provi¬ 
sions.^® Consideration may be given to subsequent 
acts,^i and also to preexisting statutes,^ 2 including 
the original statute,'^S particularly where the act to 
be construed complements the prior act.'^^ The 
procedural provisions of a subsequent act may be 
read in connection with the relief provisions of a 
prior act.'^S ^ special provision or section con¬ 
trols over a general provision or section conflicting 
therewith. 

The use of language different from that which 
was used in a former statute has been held to indi¬ 
cate an intent to change the prior rule.^® The spe- 


20 S.Ct. 747, 178 U.S. 41, 44 KEd. 
969 — U. S. V. Union Pac. R. Co., Ct. 
CL, 91 U.S. 72, 23 L.Ed. 224. 
as. U.S.—Malley v. Old Colony 

Trust Co., C.C.A,Mass., 299 P. 523. 

34. U.S.—Chapman Price Steel Co. v. 

C. I. R., C.C.A., 146 F.2d 189, cer¬ 
tiorari denied 65 S.Ct. 1557, 325 
U.S. 876, 89 L..Ed. 1993—Boston 

Consol. Gas Co. v. C. I. R., C.C.A., 
128 F.2d 473—U. S. v. Armature 
Rewinding- Co., C.C.A.M 0 ., 124 P.2d 
589. 

35. U.S.—^Anderson v, Bass, C.C.A. 
Tex,, 88 F.2d 185. 

36. U.S.—^Midwest Haulers v. Brady, 
C.C.AOhio, 128 F.2d 496—U. S. v. 
Dakota Tractor & Equipment Co., 
C.C.A.N.D., 125 P.2d 20, certiorari 
denied Dakota Tractor and Equip¬ 
ment Co. V, U. S., 62 S.Ct. 1042, 
316 U.S. 671, 86 L.Ed. 174 6—Mares- 
ca V. U. S., C.C.A.N.T., 277 F. 727, 
certiorari denied 42 S.Ct. 183, 257 
U. S. 657. 66 L.Ed. 420—Corning 
Distilling Co. v. U. S.. 66 Ct.Cl. 
268, certiorari denied 49 S.Ct. 264, 
279 U.S. 843, 73 L.Ed. 988. 

•33 C.J. p 285 notes 63, 65. 

'Repealed statutes 

In resolving a doubt as to the 
meaning of a revenue act, other stat¬ 
utes in pari materia, whether repeal¬ 
ed or not, should be considered.— 
Knowlton v. Moore, N.Y., 20 S.Ct. 
747, 178 U.S. 41, 44 L.Ed. 969—33 
•C.J. p 285 note 65 
Statutes held in pari materia 

(1) Capital stock tax and excess 
profits tax must be construed to¬ 
gether.—^U. S. Steel Products Co. v. 
U. S., D.C.N.J., 36 F.Supp. 368. 

(2) Gift tax and estate tax stat¬ 
utes.—Merrill v. Fahs, Fla., 65 S.Ct. 
^655, 324 U.S. 30‘8, 89 L.Ed. 963. Re¬ 
hearing denied 65 S.Ct. 8'63, 324 U.S. 
888, '89 L.Ed. 1436—Sanford’s Estate 
y. C. L it, 60 S.Ct. 61, 308 U.S. 39. 


84 L.Ed. 20—C. I. R. v. Solomon, 
C.C.A., 124 F.2d 86—C. I. R. v. Bris¬ 
tol, C.C.A,, 121 F.2d 129—Smith v. 
Shaughnessy, D.C.IST.Y., 40 F.Supp. 
19, reversed on other grounds, C.C,A., 
128 F.2d 742, aflarmed 63 S.Ct. 545, 
318 U.S. 176, 87 L.Ed. 690. 

(3) Provision of Agricultural Ad¬ 
justment Act imposing processing 
tax on certain commodities and rev¬ 
enue act provision imposing proc¬ 
essing tax on first domestic process¬ 
ing of certain oils have been held 
in pari materia.—^Durkee Famous 
Foods V. Harrison, 136 F2d 303, cer¬ 
tiorari denied 64 S.Ct. 191, 320 U.S. 
782, 88 L.Ed. 469, reversed on other 
grounds Harrison v. Durkee Famous 
Foods, 64 S.Ct 367, 320 U.S. 718, 
88 L.Ed. 422. 

(4) However, there is other au¬ 
thority which holds that such pro¬ 
visions of the latter statutes are not 
in pari materia.—Colgate-Palmolive- 
Peet Co. V, U. S. C.C.A.DeL, 130 F. 

.2d 913, affirmed 64 S.Ct 227, 320 U.S. 
422, 88 L.Ed. 143, rehearing denied 
64 S.Ct 433, 2 cases, 320 U.S. 816, 
88 L.Ed. 493. 

Statutes held not in pari materia 

(1) Federal Alcohol Administra¬ 
tion Act and the Liquor Taxing Act 
—Sterling Cider Co. v. Hassett, C. 
C.A.Mass., 133 F.2d 590. 

(2) Statute concerning surrender 
of property subject to distraint for 
taxes and statute imposing a lien 
for unpaid taxes on all property and 
rights to property of the taxpayer. 
—U. S. V. .^Etna Life Ins. Co. of 
Hartford, Conn., D.C.Conn., 46 F. 
Supp. 30. 

(3) There Is no congressional in¬ 

tent completely to integrate the in¬ 
come, gift, and estates taxes.—C. I. 
R. V. Beck’s Estate, C.C.A., 1'29 F.2d 
243—Higgins v. C. I. R., C.C.A., 129 
P.2d 237. I 


37. U.S.—Barnes v. Philadelphia & 
R. R. Co., Pa,, 17 Wall. 294, 21 L. 
Ed. 544. 

38. U.S.—C. I. R. V. Wemyss, 65 S. 
Ct. 652, 324 U.S. 303, 89 L.Ed. 958, 
156 A-L.R. 1022. 

39. U.S.—Taylor v. Treat, C.C.N.Y., 
153 F. 656, 659, affirmed 166 F. 
1021, 91 C.C.A. 330. 

33 C.J. p 285 note 66. 

40. U.S.—U. S. V. Sapinkow, C.C.N. 
Y., 90 F. 654. 

33 C.J. p 285 note 64. 

41. U.S.—Tasty Baking Co. v. U. S., 
Ct.Cl., 38 F.Supp. 844, certiorari 
denied 62 S.Ct. 104, 314 U.S. 654, 86 
L.Ed. 525, rehearing denied 64 S. 
Ct. 187, 320 U.S. 812, 88 L.Ed. 
490—Coleman v. U. S., Ct.Cl., 37 
F.Supp. 273. 

42. U.S.—Knowlton v. Moore, N.Y., 
20 S.Ct. 747, 178 U.S. 41, 44 L.Ed. 
969—John J. Sesnon Co. v. U. S., 
Alaska, 182 F. 573, 105 C.C.A. Ill, 
certiorari denied 31 S.Ct. 714, 220 
U.S. 609, 55 L.Ed. 608. 

43. U.S.—U. S. V. Bowen, CtCL. 100 

U. S. 508, 25 L.Ed. 631. 

44. U.S.—Regia Coal Co. v. Bowers, 
D.C.N.Y., 37 F.2d 373, affirmed, C. 
C.A., Daniel Reeves, Inc. v. Ander¬ 
son, 43 P.2d 679, affirmed Graham 

V. Goodcell, 51 S.Ct. 186, 282 U.S. 
409, 75 L.Ed. 415, and followed in 
Jennings v. Anderson, C.C.A.N.Y., 
43 F.2d 683, affirmed Graham v. 
Goodcell, 51 S.Ct. 186, 282 U.S. 409, 
75 L.Ed. 415. 

45. U.S.—^New Jersey Worsted Mills 

V. Gnichtel, C.C.A.N-.J., 116 F.2d 

338, certiorari denied 61 S.Ct. 828, 
312 U.S. 709, 85 L.Ed. 1141. 

46. U.S.—Amelia H. Cohen Trust v. 
C. I. R., C.C.A., 121 P.2d 689—In¬ 
ternational Millingr Co. V. U. S., Ct. 
CL. 27 F.Supp. 692, 
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cific extension of the tax to stated subjects, by 
amendment or subsequent act, may be considered in 
determining whether the tax imposed under the 
prior act extended to such subjects,^*^ and has been 
held to indicate that congress recognized that it 
did not extend thereto.^^ However, a change in 
the language of the statute does not conclusively 
establish a change in the existent law and, where so 
intended, will operate merely to recognize and 
clarify it,^^ Changes introduced in a later act can¬ 
not authorize a construction of the prior act incon¬ 
sistent with its Ianguage,50 and the mere fact that 
a particular deduction or exemption, not expressly 
provided for in a prior act, is expressly authorized 
in a subsequent statute does not conclusively estab¬ 
lish that the prior act did not include itM A sin¬ 
gle district court case interpreting a statute does 
not establish a well settled interpretation so as to 
require a reenactment of the statute to be inter¬ 
preted in accordance therewith.^^ 


§ 56 

Repealing acts. An internal revenue act which 
repeals a former act and at the same time partially 
nullifies its effect by continuing repealed parts in 
full force and effect must be read as coupled with 
exceptions, and limited to its clear intent^^ 

b. Construction with Eeference to State, Local, 
or Foreign Law 

l)n the absence of express language or necessary im¬ 
plication, state or local law, whether statutory or judicial, 
is not controlling in the construction of internal revenue 
laws, except as rules of property are involved. 

In the interpretation of internal revenue laws, 
state or local laws are not controlling,except as 
rules of property are involved,unless the fed¬ 
eral statute by express language or necessary im¬ 
plication makes its own operation dependent there¬ 
on,as where the federal statute refers to them 


47. U.S.—Coleman v. U. S., Ct.Cl., 
37 P.Supp. 273. 

Failure to enact proposed amend¬ 
ment see supra § 55. 

48. U.S.—Keasbey & Mattison Co. v. 
Rothensies, C.C.A.Pa., 133 P.2d 894, 
certiorari denied 64 S.Ct. 39, 320 

U. S. 739, 88 L.Ed. 438—MacKay v. 
C. I. R, C.C.A., 94 F.2d 558—Pelin 

V. Kyle, D.C.Pa., 22 P.Supp. 556, 
affirmed, C.C.A., 102 P.2d 349. 

49. U.S.—C. I. R. V. Liberty Nat. 
Co., C.C.A., 58 P.2d 57, certiorari 
denied Liberty Nat. Co. v. C. I. R., 
53 S.Ct. 9, 287 U.S. 603, 77 L.Ed. 
525. 

50. U.S.—Russell v. U. S., Ala., 49 
S.Ct. 121, 278 U.S. 181, 73 L.Ed. 
255. 

51. U.S.—Sherman & Bryan v. Blair, 
C.C.A., 35 P.2d 713. 

52. U.S.—^White v. Winchester 
Country Club, Mass., 62 S.Ct. 425, 
315 U.S. 32, 86 L.Ed. 619. 

53. U.S.—Forstmann v. Rogrers, D.C. 
N.J., 31 P.Supp. 660, reheard 35 
P.Supp. 916, affirmed, C.C.A., 128 
P.2d 126. 

54. U.S.—C. I. R, V. Bedford's Es¬ 
tate, 65 S.Ct. 1157, 325 U.S. 283, 
>S9 L.Ed. 1611—Rogers’ Estate v. 
Helvering, 64 S.Ct 172, 320 U.S. 
410, 88 L.Ed. 134—Heiner v. Mel¬ 
lon, Pa., 58 S.Ct 926. 304 U.S. 271, 
82 L.Ed. 1337, mandate conformed 
to, D.C., Mellon v. Heiner, 30 P. 
Supp. 948—Coast Carton Co. v. C. 
I. R., C.C.A., 149 F.2d 739—Barn¬ 
hill V. C. I. R., C.C.A., 148 P.2d 
913—Lum V. C. I. R., C.C.A.. 147 
P.2d 356—Kieferdorf v. C. I. R., 
C.aA., 142 P.2d 723, certiorari de¬ 
nied 65 S.Ct 69, 323 U.S. 733, 89 
iL.Ed. 688—Mutual Fire Ins. Co. 
of Germantown v. U. S., C.C.A.Pa., 


142 F.2d 344—Shambaugh v. Sco¬ 
field, C.C.A.Tex., 132 P.2d 845— 
Paul V. U. S., C.C.A.Mich., 127 P. 
2d 64, affirmed 63 S.Ct 297, 317 
U.S. 329, 87 L,Ed. 304 and 63 S.Ct 
302, 317 U.S. 338. 87 L.Ed. 312— 
Staunton Industrial Loan Corpo¬ 
ration V. C. I. R., C.C.A., 120 P.2d 
930—Bahr v. C. I. R., CC.A.Tex., 
119 P.2d 371, certiorari denied 62 
S.Ct 95, 314 U.S. 650, 86 L.Ed. 521 
—Hart V. C. I. R., C.C.A., 54 P.2d 
848—Fidelity-Philadelphia Trust 
Co. V. C. I. R., C.C.A., 47 F.2d 36 
—Beazley v. Allen, D.C.Ga., 61 P. 
Supp. 929—^Wisconsin Public Serv¬ 
ice Corporation v. U. S., D.C.Wis., 
40 P.Supp. 327. 

D.C.—St. Francis Hospital v. Hel¬ 
vering, 125 P.2d 553, 75 U.S.App. 
D.C. 183, certiorari denied 62 S.Ct 
1293, 316 U.S. 697, 86 L.Ed. 1766. 
33 C.J. p 282 notes 83, 84. 

Their meaning should "be sought in 
the taxing act itself, and not deter¬ 
mined by the law of the state in 
which the taxpayer is domiciled.— 
Century Electric Co. v. C. I. R., C.C. 
A., 144 F.2d 983—Johnston v. Hel¬ 
vering, C.C.A., 141 P.2d 208, certio¬ 
rari denied Johnston v. C. I. R., 65 
S.Ct 41, two cases, 323 U.S. 715, 89 
L.Ed. 575. 

Such acts are not to he assumed 
to accommodate themselves to local 
variants.—Rogers' Estate v. Helver¬ 
ing, 64 S.Ct 172, 320 U.S. 410, 88 L. 
Ed. 134—^Equitable Life Assur, Soc. 
of U. S. V. Bowers, C.C.A.N.T., 87 
P.2d 687. 

Technical distinctions of local laws 
will be disregarded.—^Hogan v. C. I. 
R., C.C.A.Tex., 141 P.2d 92, certio¬ 
rari denied 65 S.Ct 36, 323 U.S. 710, 
89 L.Ed. 671. 

55. U.S.—Johnson v. C. I. R., C.C.A. 
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Tex., 56 P.2d 58, certiorari denied 
Johnson v. Burnet 52 S.Ct. 502, 286 

U. S. 551, 76 L.Ed. 1287. 

56. U.S.—Helvering v. Stuart, 63 S. 
Ct 140, 317 U.S. 154, 87 L.Ed. 154 
—U. S. V. Pelzer, CtCl., 61 S.Ct 
659, 312 U.S. 399. 85 L Ed. 913— 
Lyeth v. Hoey, N.Y., 59 S.Ct 155, 
305 U.S. 188, 83 L.Ed. 119, 119 A. 
L.R. 410—Heiner v. Mellon, Pa,, 58 
S.Ct 926, 304 U.S. 271, 82 L.Ed. 
1337—Burnet v. Harm el, 53 S.Ct 
’ 74, 287 U.S. 103, 77 L.Ed. 199— 
Doll V. C. I. R., C.C.A., 149 P.2d 
239, certiorari denied 66 S.Ct 30 
—Barnhill v. C. I. R., C.C.A., 148 
P.2d 913—Postal Mut. Indemnity 
Co. V. C. I. R., aaA.Tex.. 147 P.2d 
583—Sherman v. C. I. R., C.C.A., 
146 P.2d 219—Mutual Fire Ins. 
Co. of Germantown, v. U. S., C.‘C.A. 
Pa., 142 P.2d 344, certiorari denied 
65 S.Ct 65, 323 U.S. 729, 89 L.Ed. 
585—U. S. V. Consolidated Eleva¬ 
tor Co., aC.A.Mmn., 141 F.2d 791 
—Matcovich v. Anglim, C.C,A.CaL, 
134 P.2d 834, certiorari denied 64 
S.Ct 46, 320 U.S. 744, 88 L.Ed. 
441—Proutt's Estate v. C. I. R,, C. 
C.A., 125 F.2d 591—Staunton In¬ 
dustrial Loan Corporation v. C. I. 

R. , C.C.A., 120 F.2d 930—C. I. R. v. 
Greene, C C.A., 119 P.2d 383, cer¬ 
tiorari denied Greene v. C. I. R., 
62 set 80, 314 US. 641, 86 L.Ed. 
514—Mississippi Valley Trust Co. 

V. C. I. R., C.C.A., 72 P.2d 197, cer¬ 
tiorari denied 55 S.Ct. 119, 293 U. 

S. 604, 79 L.Ed. 695, rehearing de¬ 
nied 55 S.Ct 147, 293 U.S. 631, 79 
L.Ed. 717—City Bank Farmers 
Trust Co. V. U, S., 47 P.Supp. 98, 
97 CtCl. 296—State Street Trust 
Co. V, Hassett, D.C.Mass., 45 P. 
Supp. 671, affirmed, C.C.A., 134 P. 
2d 156—Burruss v. Early, D.C.Va., 
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as a standard.^’^ General rather than local law is 
applied in their interpretation;^^ and they are not 
interpreted according to individual state construc¬ 
tions.^^ The intention of congress governs as to 
whether or not a state law controls the applica¬ 
tion of an internal revenue act;®^ and in so far as 


the federal act contains its own criteria or defini¬ 
tions the state or local law is inapplicable.®^ 

Federal taxes imposed on the existence of legal 
rights or duties refer to such rights and duties as 
the state law creates,®- hence what, and in or on 
whom, property rights or interests or legal duties 
or burdens have been created or imposed,®^ and at 


44 F.Supp. 21—City Bank Farmers 
Trust ,Co. v. McGowan, D.C.N.Y., 43 
F.Supp. 790, affirmed, C.C.A., 142 F. 
2d 599, affirmed in part and re¬ 
versed in part on other grounds 65 
S.Ct. 496, ‘3'23 U.S. 594, 89 L.Ed. 483 
—Griswold v. U. S., D.C.Mass., 36 
F.Supp. 714, affirmed, C.C.A., U. S. 
V. Griswold, 124 F.2d 599. 

D.C.—C. I. R. V. Clarion Oil Co., 148 
F.2d 671, certiorari denied 65 S-Ct. 
1575, 32'5 U.S. 881, 89 L.Ed. 1997. 
and 65 S.Ct. 1580, 325 U.S. 881, 89 
L.Ed. 1997—Second Carey Trust v. 
Helvering, 126 F.2d 526, 75 U.S. 
App.D.C. 263, followed in Hare 
Trust v. Helvering, 126 F.2d 530, 75 
U.S.App.D.C. 267, certiorari denied 
63 S.Ct. 35, 317 U.S. 643, 87 L.Ed. 
518. Certiorari denied 63 S.Ct. 34, 
317 U.S. 642, 87 L Ed. 517. 

When implication necessary 

When congress fixes a tax on the 
possibility of the revesting of prop¬ 
erty or the distribution of income, 
the necessary implication is that the 
possibility is to be determined by 
state law.—Helvering v. Stuart, 63 S. 
Ct 140, 317 U.S. 154, 87 L.Ed. 154. 

57. U.S.—Bahr v. C. I. R., C.C.A. 
Tex., 119 F.2d 371, certiorari de¬ 
nied 62 S.Ct. 95, 314 U.S. 650, 86 
L.Ed. 521. 

58. U.S.—^Mutual Fire Ins. Co. of 
Germantown v. U. S., C.C.A.Pa., 142 
F.2d 344, certiorari denied 65 S.Ct. 
65, 323 U.S. 729, 89 L.Ed, '585. 

59. U.S.—Emporium Capwell Co. v. 
Anglim, C.C.A.Cal., 140 F.2d 224, 
certiorari denied 64 S.Ct. 1263, 
322 U.S. 752, 88 L.Ed. 1582—0. I. 
R. V. Meridian & Thirteenth Realty 
Co., C.C.A., 132 F.2d 182. 

State judgment 

(1) State court declaratory judg¬ 
ment is not determinative.—^Doll v. 
C. I, R., aC-A., 149 P.2d 239, certio¬ 
rari denied 66 S.Ct. 30. 

(2) The usual acceptation of mean¬ 
ing of terms or words in state court 
decisions is not controlling in those 
instances in which to do so would 
disarrange the uniformity of fed¬ 
eral tax laws.—C. I. R. v. Clarion Oil 
Co, App.D.C., 148 F.2d 671, certiorari 
denied 65 S.Ct. 1575 and 65 S.Ct. 
1580. 

60. U.S.—Doll V. C. I. R., C.C.A., 149 
F.2d 239. certiorari denied 66 S.Ct. 
30—State Street Trust Co. v. Has- 
sett, D.C.Mass., 45 F.Supp, 671, af¬ 
firmed, C.C.A., 134 F.2d 156—Gris¬ 
wold V. U, S., D.C.Mass., 36 F.Supp. 


714, affirmed. C.C.A., U. S. v. Gris¬ 
wold. 124 F.2d 599. 

Tests of intent 

Tests in determining whether con¬ 
gress intended state law to control 
application of federal revenue acts 
are whether, as to such act, a uni¬ 
form application of a nationwide 
scheme of taxation would be inter¬ 
fered with if state law were the 
criterion, and whether the purpose 
of the revenue act would be avoided 
or defeated by applying the state 
law.—Doll V. C. I. R., C.C.A., 149 F 2d 
239, certiorari denied 66 S.Ct. 30. 

61. U.S.—Burnet v. Harmel, 53 S.Ct. 
74, 287 U.S. 103, 77 L Ed. 199—Su- 
pornick v. C. I. R., C.C A., 150 P 2d 
110—Norris v, C. I. R., C.C.A.. 134 
F.2d 796, 149 A.L.R. 1324, certiorari 
denied 64 S Ct. 63, 320 U.S 756, S'S 
L.Ed. 450, rehearing denied 64 S. 
Ct. 199, 320 U.S. 813, 88 L.Ed. 491 
—^Nashville Trust Co v. Cotros, 
C.C.A.Tenn., 120 F.2d 157, amended 
on other grounds 122 F.2d 326, cer¬ 
tiorari denied Cotros v. Nashville 
Trust Co., 62 S.Ct. 181, 314 U.S. 
680, 86 L.Ed. 544—Equitable Life 
Assur. Soc. of U. S. v. Bowers, C C. 
A.N.Y., 87 F.2d 687. 

62. U.S.—^Heiner v. Mellon, Pa., 58 
S.Ct 926, 304 U.S. 271, 82 L.Ed. 
1337—Burnet v. Harmel, 53 S.Ct. 
74, 287 U.S. 103, 77 L Ed. 199— 
Johnston v. Helvering, C.C A., 141 
F.2d 208, certiorari denied John¬ 
ston V. C. I. R., 65 S.Ct 41, two 
cases, 323 U.S. 715, 89 L.Ed. 575 
—Louisville Property Co. v. C. I. 

R. , C.C.A.Ky., 140 P.2d 547, cer¬ 
tiorari denied 64 S.Ct 1268, 322 U. 

S. 755, 88 L.Ed. 1584, rehearing 
denied 65 S.Ct 30, 323 U.S. 810, 
89 L.Ed, 646—National Bank of 
Middlesboro v. U. S., 140 F.2d 547, 
certiorari denied 64 S.Ct 1368, 322 

U. S. 754, 88 L.Ed. 1584, rehearing 
denied 65 S.Ct 30, 323 U.S. 810, 
89 L.Ed. 646—^Helvering v. Camp¬ 
bell, C.C.A., 139 P.2d 865—U. S. 

V. Pierce, C.C.A.Minn., 137 P.2d 
428, 148 A.L,R. 1228—C. I. R. v. 
Hyman, C.C.A.La., 135 F.2d 49— 
Early v. Lawyers Title Ins. Cor¬ 
poration, C.C.A.Va., 132 F.2d 42— 
Mayer v. Reinecke, C.G.A.I11., 130 
P.2d 350, certiorari denied 63 S.Ct 
257, 317 U.S. 684, 87 L.Ed. 548— 
Has sett v. Associated Hospital 
Service Corporation of Massachu¬ 
setts, aC.A.Mass., 125 P.2d 611, 
certiorari denied 62 S Ct 1043, 
316 U.S. 672, 86 L.Ed. 1747—Plun- 
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kett V. C. 1. R., C.C.A., 118 F.2d 644 
—Taft V. C. I. R., C.C.A., 92 P.2d 
667—Holcombe v. U- S., D.C.Mass., 
41 F.Supp. 471. 

63- U.S.—^Wisconsin Gas & Electric 
Co. V. U. S., Wis., 64 S.Ct 1106, 322 

U. S. 526, 88 LEd. 1434—Rogers' 
Estate V. Helvering, 64 S.Ct 172, 
320 U.S. 410, 88 L.Ed. 134—Helver¬ 
ing V. Stuart, 63 S.Ct 140, 317 U. 
S. 154, 87 L.Ed. 154—Magruder v. 
Supplee, Md., 62 S.Ct 1162, 316 U. 
S. 394, 86 L.Ed. 1555—Bedford v. 
C. I. R.. C.C.A.. 150 P.2d 341— 
Vaccaro v. U. S., C.C.A.La., 149 F. 
2d 1014—O’Bryan v. C. I. R., C.C.A., 
148 F.2d 456—U. S. v. Hillcrest 
Inv. Co., C.C.A.MO., 147 P.2d 194 
—Hopkins V. C. I. R., C.C.A., 144 
P.2d 683—U. S. V. Consolidated 
Elevator Co., C.C.A.Minn., 141 F, 
2d 791—Johnston v. Helvering, C. 
C.A., 141 P.2d 208, certiorari de¬ 
nied Johnston v. C. I. R., 65 S.Ct 
41, two cases, 323 U.S. 715, 89 L. 
Ed. 575—Hale v. Anglim, C.C.A. 
Cal., 140 P.2d 235—Helvering v, 
Campbell, C.C.A., 139 P.2d 865— 
Lewis V. Rothensies, C.C.A.Pa., 138 
P.2d 129— U. S. V. Pierce, C.C.A. 
Minn., 137 P.2<3 428, 148 A.L.R. 
1228—^Rogan v. Taylor, C.C.A.Cal., 
136 P.2d 598—^Watkins v. Ply, C.C. 
A.Miss., 136 P.2d 578, certiorari de¬ 
nied 64 S.Ct 80, 320 U.S. 769, 88 
L.Ed. 459— C. I. R. v. Bishop Trust 
Co., C.C.A., 136 P2d 390—San Joa¬ 
quin Valley Poultry Producers’ 
Ass’n V. C. I. R, C.C.A., 136 P.2d 
382—Greenwood v. C. I. R., C.C.A., 
134 F.2d 915—Norris v. C. I. R., 
C.C.A., 134 P.2d 796, 149 A.L.R, 
1324, certiorari denied 64 S.Ct 63, 
320 U.S. 756, 88 L.Ed. 450, rehear¬ 
ing denied 64 S.Ct 199, 320 U.S, 
813, 88 L.Ed. 491—Botz v. Helver¬ 
ing, C.C.A., 134 P.2d 538—Mount 
Tivy Winery v. Lewis, C.C.A.Cal,. 
134 P.2d 120—Thomas v. Dierks, 
C.C.A.Tex., 132 P.2d 224—Early v. 
Lawyers Title Ins. Corporation, C. 
C.A.Va., 132 F.2d 42—C. I. R. v. 
Larson, C.C.A., 131 P.2d 85—Mayer 

V. Reinecke, C.C.A.IIL, 130 P,2d 
350, certiorari denied 63 S.Ct 257, 
317 U.S. 684, 87 L.Ed. 548—Helver¬ 
ing V. Johnson County Realty Co., 
aC.A., 128 P.2d 716—Hassett v. 
Associated Hospital Service Corpo¬ 
ration of Massachusetts, C.C.A. 
Mass., 125 P.2d 611, certiorari de¬ 
nied 62 S.Ct 1043, 316 U.S. 672, 86 
L.Ed. 1747—True v. U. S., D.C. 

I Wash., 61 F.Supp. 720—U, S. v. 
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what period of time they came into existence,®*^ 
are determined according to state law, whether 
based on statute or judicial decision.®^ However, 
once rights are obtained by local law, whatever 
they may be called, these rights are subject to the 
federal definition of taxability and the federal 
taxing statute, not a state or local law, determines 
whether and how they shall be taxed,the taxable 
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status of a particular entity^S or person,and what 
shall be allowed as a deduction or exemption from 
the federal tax.*^® 

Foreign lazvs. Revenue laws of foreign coun¬ 
tries are usualty disregarded^^ They cannot pre¬ 
scribe the rules of practice or evidence in the 
courts of the United States.'^^ 


Penn Mut. Life Ins. Co., D.C.Pa., 
44 P.Supp. 804, affirmed, C.C.A., 130 
P.2d 495, 142 A.L.R. 8S8. 

La,—Succession of Wiener, 14 So. 
2d 475, 203 La. 649, appeal dis¬ 
missed Flournoy v. Wiener, '64 S. 
€t. 548, 321 U.S. 253, 88 L.Ed. 708. 
Determination, of event 

<1) T\fiiere congress has selected 
an event that is normally brought 
about by local law and has directed 
a tax to be levied if it may occur, 
whether it may or may not occur de¬ 
pends on the interpretation placed 
on the terms of the instrument by 
state law.—Helvering v. Stuart, 63 
S.Ct. 140, 317 U.S. 154, 87 L.Ed. 154. 

(2) State law determines whether 
trust authorizes the trustees to re¬ 
vest the property in the grantor.— 
Helvering v. Stuart, supra. 

Tmst carrying charges 

Whether carrying charges on trust 
realty are payable from corpus or 
from income is to be determined ac¬ 
cording to local law.—C. I. R. v. 
Lewis, C.C.A., 141 F.2d 221. 

64. U.S.-—Saltonstall v. C. I. R., C.C. 
A., 148 F.2d 396. 

Court decision. 

State court decision based on state 
statute was controlling even though 
such decision was subsequent to par¬ 
ticular event under consideration.— 
Hale V. Anglim, C.C.A.Cal., 140 F.2d 
235. 

65. U.S.—Sharpe's Estate v. C. I. R., 
C.C.A., 148 P.2d 179—National Me¬ 
morial Park V. C. I. R., C.C.A., 145 
P.2d 1008, certiorari denied 65 S. 
Ot. 861, 324 U.S. 85.8, 89 L.Ed. 1416 
—Jones V. Kemp, CC.A.Okl., 144 
P.2d 478—St. Louis Union Trust 
■Co. V. U. S., C.C.A.MO., 143 P.2d 
S42—^Henricksen v. Baker-Boy er 
Nat. Bank, C.C.A.Wash., 139 P.2d 
877—^Vaccaro v. U. S., B.C.La., 55 
F.Supp. 932, affirmed, C.C.A., 149 
P.2d 1014. 

State adjudication 

(1) Order or decree of state court 
is conclusive.—Henricksen v. Baker- 
Boyer Nat. Bank, C.C.A.Wash., 139 
P.2d 877—C. I. R. V. Crawford's Es¬ 
tate, C.C.A., 139 F.2d 616. 

(2) Whether life devisee could in¬ 
vade corpus of estate was for state 
courts to determine.—^Htnricksen v. 
Baker-Boyer Nat. Bank, supra. 

66. U.S.—Putnam's Estate v. C. I. 
R., 65 S.Ct. 811, 324 U.S. 393, 89 


L.Ed. 10*23—^Helvering v. Stuart, 63 
S.Ct. 140, 317 U.S. 154, 87 L Ed. 
154—Supornick v. C. I. R., C.C.A, 
150 F.2d 110—French v. C. I. R, C. 

C. A., 138 F.2d 254—Lewis v. Roth- 
ensies, C.C.A.Pa., 138 F.2d 129— 
Richardson v. C. I R , C.C.A, 126 
F.2d 562, 140 A.L.R. 705—Hassett 
V. Associated Hospital Service Cor¬ 
poration of Massachusetts, C.C.A. 
Mass., 125 F.2d 611, certiorari de¬ 
nied 62 S.Ct. 1043, 316 US. 672, 
86 L.Ed. 1747—Staunton Industrial 
Loan Corporation v. C. I. R., C.C.A., 
120 F.2d 930—^Nashville Trust Co. 
V. Cotros, C.C.A.Tenn., 120 F.2d 
157, amended on other grounds 122 
P.2d 326, certiorari denied Cotros 
V. Nashville Trust Co., 62 S.Ct. 
181, 314 U.S. 680, 86 L.Ed. 544— 
State Street Trust Co. v. Hassett, 

D. C.Mass., 45 P.Supp. 671, affirmed, 
C.C.A, 134 F.2d 156—Charles v. 
Hassett, D C.Mass., 43 P.Supp. 482. 

L.C.—Louis W. Gunby, Inc., v. Hel¬ 
vering, 122 P.2d 203, 74 App.D.C. 
185. 

67. U.S.—^Rogers' Estate v. Helver¬ 
ing, 64 S.Ct. 172, 320 U.S. 410, 8'8 
L.Ed. 134—^Hemer v. Mellon, Pa., 
58 S'.Ct. 926, '304 U.S. 271, 82 L. 
Ed. 1337—^Burnet v. Harmel, 53 S. 
Ct. 74, 287 U.S. 103, 77 L.Ed. 199— 
Giannini v. C. I. R, CCA., 148 P. 
2d 285, certiorari denied 66 S.Ct. 
3tS —Jurs V. C. I. R., C.C.A., 147 P. 
2d 805—Lum v. C. I. R., C.C.A., 147 
P.2d 356—^Armstrong v. C. I. R, 
C.C.A., 143 P.2d 700—Louisville 

Property Co. v. C. I. R., C.C.AKy., 
140 P.2d 547, certiorari denied 64 
S.Ct 1268, '322 U.S. 7*5'5, 88 L.Ed. 
1584, rehearing denied 65 S.Ct. SO, 
■32‘3 U.S. 810, 89 L Ed. 6 4'6—Na¬ 
tional Bank of Middlesboro v. U. 
S., 140 P.2d <547, certiorari denied 
64 S.Ct 12'6'8, '322 U.S. 7'54, 88 L. 
Ed. 1584, rehearing denied <65 S.Ct 
■30, 3*23 U.S. 810, 89 L.Ed. 646— 
Emporium Capw-ell Co. v. Anglim, 
C.C.A.Cal., 140 P.2d 224, certiorari 
denied 64 S.Ct 1263, 322 U.S. 752, 
88 L.Ed. 1582—^Henricksen v. Bak- 
er-Boyer Nat Bank, C.O.A.Wash., 
139 P.2d 877—^Helvering v. Camp¬ 
bell, O.C.A., 139 P.2d 865—U. S v. 
Pierce, CCAMinn., 137 P.2d 42i8, 
148 A.L.R. 1228—State Street 
Trust Co. V. Hassett, ‘C.O.A.Mass., 
134 P.2d 15'6—^Early v. Lawyers Ti¬ 
tle Ins. Corporation, C.C.A.Va., 132 
P.2d 42—Mayer v. Rein^ecke, C.C. 
A.I11., 130 P.2d '3-50, certiorari de¬ 
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nied 63 S.Ct. 257, 317 U.S. 684, 87 
iL Ed. 548—Plunkett v, C. I. R., C. 
C A., 118 P.2d 644—Taft v. C. I. R., 
C.C.A., 92 P.2d 667—Holcombe v, 

U. S., D.C.Mass., 41 F.Supp. 471. 

68. U.S.—Poplar Bluff Printing Co. 

V. C. 1. R, CC.A., 149 P.2d 1016— 
Coast Carton Co. v. C. I. R., C.C.A., 
149 P.2d 739—Hassett v. Associat¬ 
ed Hospital Service Corporation of 
Massachusetts, CCA.Mass., 125 P 
2d 611, certiorari denied 62 S.Ct. 
1043, sre U.S. 672, 86 L.Ed. 1747 
—Staunton Industrial Loan Corpo¬ 
ration V. C. I R., O.C.A., 120 P.2d 
930—Mutual Pire Ins. Co. of Ger¬ 
mantown V. U. S., D.C.Pa., 50 P. 
Bupp. 665, affirmed, C.C.A., 142 P. 
2d 344, certiorari denied 65 S.Ct. 
■65, 323 U.S. 729, 89 L.Ed. 585. 

Family aicrangement 

Family relationship does not pre¬ 
clude arrangements between its 
members which will affect tax lia¬ 
bility, but such transactions must be 
given special scrutiny so that that 
which is in reality but one economic 
unit may not be multiplied into two 
or more by devices, which though 
valid under state law, are not conclu¬ 
sive so far as income tax liability is 
concerned.—Doll v. C. I. R., C.C A., 
149 P.2d 239, certiorari denied 66 S. 
Ct. '30. 

69. U.S.—Kieferdorf v. C. I. R., C.C. 
A., 142 P.2d 723, certiorari denied 
65 S.Ct. 69, 323 U.S. 733, '89 L.Ed. 
588. 

70. U.S.—^Dumont's Estate v. C. I. 

R. , C.C.A., 150 F.2d 691—Sharpe’s 
Estate V. C. I. R., C.C.A, 148 F.2d 
179—Roebling v. C. I. R., C.C.A, 
143 P.2d 810, certiorari denied 65 

S. Ct. 131, 323 U.S. 77'3, '89 L.Ed. 
6 IS—Kieferdorf v. C. I. R, C.C.A. 
142 P.2d 723, certiorari denied 6*5 
s et. 69, 323 U.S. 733, 89 L.Ed. '588 
—U. S. V. Consolidated Elevator 
Co., C.G.AMinn., 141 P.2d 791— 
Norris v. C. I. R., C.C.A, 134 P.2d 
796, 149 A.L.R. 1324, certiorari de¬ 
nied 64 S.Ct. '63, '320 U.S. 756, 88 
L.Ed. 450, rehearing denied 64 S.Ct. 
199, 320 U.S. 813, 8;8 L.Ed. 491— 
Taft V. C. I. R., C.C.A, 92 P.2d 
6'67. 

7L U.S.—Taylor v. Treat, C.C.N.Y., 
1'53 P, 656, affirmed 166 Fed. 1021, 
91 C.C.A 330. 

33 C.J. p 288 note 45. 

72. U.S.—^Linton v. ^rational Life 
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§ 57- Executive Constraction 

Where the Internal revenue law Is ambiguous, an 
executive construction thereof which is practically con¬ 
temporaneous with the enactment of the statute wifi 
be considered by the courts, particularly where congress 
has reenacted the statute without substantial change. 

Althougli it is the duty of the judiciary to deter¬ 
mine for itself the construction of all internal rev¬ 
enue laws involved in a case, it may, with pro¬ 
priety, consult the action of other departments.'^ 
Where words employed in an internal revenue stat¬ 
ute are susceptible of two or more meanings,'^^ or 
are not so easy of application to varying states of 
fact as to leave no room for administrative inter¬ 
pretation or elucidation,75 an administrative inter¬ 
pretation thereof by a treasury regulation, con¬ 


temporaneous or nearly or substantially contempo¬ 
raneous with the statute, is an appropriate aid; 
and it is entitled to serious^® and respectfuF^ con- 
sideration^'S by the court in the construction of the 
statute. 

If the statute uses ambiguous terms or is of 
doubtful construction, the courts give great weight 
to the departmental construction thereof,79 and 
follow such construction, unless there are cogent 
reasons to the contrary,where the construction 
was contemporaneous,^! or nearly^^ or practical- 
lySS contemporaneous, with the enactment of the 
statute, and it has been long continued,particu¬ 
larly where congress, presumably with that con¬ 
struction in mind, has reenacted the statute with¬ 
out substantial change,or the language of the 


Ins. Co., Neb., 104 F. 5S4, 44 C.C. 
A, 54. 

73. U.S.-—Dunlap v. U. S., 3'3 Ct.CL 
135. 

74. U.S.—U. S, V. Public Service Co. 
of Colorado, C.C.A.Colo., 143 P.2d 
79. 

D.C.—Sberidan-Wyoming- Coal Co. v. 
Helvering, 125 'P.2‘d 42, 75 U.S. 
App.D.C. 166—Wade v. Helvering, 
117 P.2d 21, 73 App.D.C. 96. 
Pertinency to two sections 

Under a statutory provision tbat 
words used in two sections of the 
revenue act in question shall have 
the same meaning, a treasury regu¬ 
lation formulated with reference to 
one section may be pertin-ent to the 
other section.—C. I. R. v. H. P. Hood 
& Sons, C.C.A., 141 P.2d 467. 

75. U.S.—^Magruder v. Washington, 
Baltimore & Annapolis Realty Cor¬ 
poration, Md., 62 S Ct. 922, 316 U.S. 
69, 'S'6 D.Ed. 1278. 

76. U.S.—^White v. Winchester 
Country Club, Mass., 62 S.Ct. 425, 
315 U.S. 32, .86 D.Ed. 619. 

77. U.S.—U. S. V. Public Service Co. 

of Colorado, C.C.A.'Colo., 143 F.2d 
79—General Motors Acceptance 

Corp. V. Higgins, D.C.N.Y., 60 P. 
iSupp. 979. 

33 C.J. p 286 note 1 [a]. 

78. U.S.—Sportwear Hosiery Mills 

V. C. I. R., C.CA., 129 P.2d 376— 
United Pocahontas Coal Co. v. U. 

S.. C.€.A.W.Va., 117 P.2d 175— 

Tasty Baking Co. v. U. S., Ct.Cl., 
38 P.Supp. 1844, certiorari denied 
62 S.Ct. 104, '314 U.S. 654, 86 D.Ed. 
1525, rehearing denied 64 S.Ct. 187, 
(320 U.S. 1812, 88 D Ed. 490. 

Treasury regulations of long 

standing are entitled to more than 
usual consideration.—Duquesne Club 
r. Bell, aC.A.Pa., 127 P.2d '363, 14‘3 

4..D.R. 1377, certiorari denied 63 S. 
It. 30, 317 U.S. 638, 87 D.Ed. 514, 
•ehearing denied 63 S.Ct. 152, 317 
J.S. '706, 87 D.Ed. 5'63—^Duquesne 


Club V. Driscoll, C.C.A.Pa., 127 P.2d 
363, 143 A.D.R. 1377, certiorari denied 
63 S.Ct. 30, 317 U.S. 638, 87 D.Ed. 
514, rehearing denied 63 S.Ct. 152, 
317 U.S. 706, 87 D.Ed. 563. 
Construction held reasonable 
U.S.—Doose-Wiles Biscuit Co. v. 
Rasquin, C.C.A.N.T., 95 P.2d 438, 
certiorari denied 59 S.Ct. 70, 305 
U.S. 611, 83 D.Ed. 389. 

79. U.S.—Colgate - Palmolive - Feet 

Co. V. U. S., 64 S.Ct. 227, 320 U.S. 
422, 8'8 D.Ed. 143, rehearing denied 
i64 S.Ct. 43-3, two cases, 320 U.S. 
816, 88 D.Ed. 493—Koshland v. 

Helvering, 56 S Ct. 767, 298 U.S. 
441, 80 DEd. 1268, 105 A.D R. 756 
—United Fruit Co. v. Hassett, D.C. 
Mass., '61 P.Supp. 1013—^Durkee 
Famous Poods v. Harrison, D.C. 

Ill., 46 P.Supp. 642, affirmed in 
part and reversed in part on other 
grounds, C.C.A., 136 P.2d 303, cer¬ 
tiorari denied 64 S.Ct. 191, 320 U. 
S. 782, 88 D.Ed. 469—U. S. v. Taft, 
D.C.Cal., 44 P.Supp. 564, affirmed, 
C.C.A., Citizens Nat. Trust and 
Savings Bank of Dos Angeles v. 
U. S., 135 P,2d 527—Diamond Al¬ 
kali -Co. V. Driscoll, D.C.Pa., 37 F. 
Supp. '536, reversed on other 
grounds, C.C.A., 125 P.2d lOOo. 

33 C.J. p 286 notes 1, 4. 

Treasury regulation is highly per¬ 
suasive 

U.S.—Antietam Hotel Corporation v. 
C. I. R., CaA., 123 P.2d 274. 

80. U.S.—General Motors Accept¬ 
ance Corp. V. Higgins, D.C.N.T., 60 
P.Supp. 979. 

33 C.J. p 286 note -2. 

Executive construction should not 
be lightly overturned or disregarded. 
—^U. S. V. Taft, D.C.Cal., 44 P.Supp. 
5-64, affirmed C.C. A., Citizens Nat. 
Trust & Savings Bank of Dos An¬ 
geles V. U. S., r3i5 P.2d '527—Amerl- 
can-Da France Fire Engine Co. v. 
Riordan, D.C.N.Y., 294 P. 567, re¬ 
versed on other grounds, C.Q.A., '6 P, 
2d 964. 


81. U.S.—^U. S. V. Public Service Co. 
of Colorado, C.C.A.Colo., 143 F.2d 
79—United Fruit Co. v. Hassett, D. 

C. Mass., 61 P Supp. 1013. 

82. U S.—United Pocahontas Coal 
Co. V. U. S., C.C.A.W.Va., 117 P.2d, 
175. 

83. U.S.—Jones v. Magruden D.C. 
Md., 42 P.Supp. 193. 

84. U.S.—Koshland v. Helvering, 5'6* 

S.Ct. 767, 298 U.S. 441, 'SO D.Ed. 
1268, 105 A.D.R. 756—Evansville 

Courier v. C. I. R., C.C.A., 62 P.2d' 
232—United Fruit Co. v. Hass-ett, 

D. C.Mass., 61 P.Supp. 1013—Jones 

V. Magruder, D.C.Md., 42 P.Supp. 
193—Northwestern Municipal- 

Ass’n V. U. S,, D.C.Minn., 22 P. 
Supp. 18, affirmed, C.C.A., 99 P.2d’ 
460—^Buffalo Brake Beam Co. v,. 
U. S., CtCl., 19 P.Supp. 250. 

D.C.—McDermott v. C. I. R., 150 P.2d 
1585. 

Departmental practice for a series 
of years may serve to confirm the 
opinion of the court as to the prop¬ 
er construction of an income tax 
law.—Merchants' 'Doan & Trust Co. 
V. Smietanka, Ill., 41 S.Ct. 386, 255- 
U.S. 509, 65 D.Ed. 7'51, 15 A.D.R. 1305. 

85. U.S.—Pondren v. C. I. R., Tex., 
65 S.Ct. 499, 324 U.S. 18, 89 D.Ed. 
668—^Koshland v. Helvering, 56 S. 
Ct. 767, 298 U.S. 441, 80 D.Ed. 126-8, 
106 A.D.R. 756—Postal Mut. In¬ 
demnity Co. V. C. I. R., C.C.A.Tex., 
147 F.2d 583—Becker v. Anheuser- 
Busch, C.C.A.MO., 120 P.2d 40'3, cer¬ 
tiorari denied Anheuser-Busch, 
Inc. v. Becker, 62 S.Ct. 105, 314 
U.S. 825, 86 D.Ed. 502—Mead Cor¬ 
poration V. C. I. R, C.C.A., 116 P. 
2d 187—D-eshler Hotel Co. v. Bus- 
ey, D.C.Ohio, 36 P.Supp. '392. 

D.C.—^Wade v. Helvering, 117 P.2dc 
•21, 73 App.D.C. 96. 

Treasury regulations and admiuis- 
trative practices take on significance 
when congress during the period in 
which they obtain rednacts the statu¬ 
tory provisions interpreted by the 
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statute is comprehensive enough to cover the de¬ 
partmental construction,^^ or, in the case of stat¬ 
utes levying impositions, where the construction 
has been favorable to the persons affected^7 

The foregoing rule as to according great weight 
to contemporaneous executive construction applies 
only in cases of ambiguity and doubt,^8 and, where 
the departmental construction is long continued^^ 


and unbroken but a change in departmenta 
construction may justify a doubt as to the mean 
ing of the statute.®^ A departmental constructioi 
of a taxing statute does not have the force of j 

judicial determination^^ ^nd is not binding, con 
trolling, or conclusive on the court.^8 jxi the ulti 
mate test, it affords the court nothing more than j 
persuasive rule of construction^^ and is controlling 
only to the extent that it is persuasive.® ^ Neither 


reflations and practices without 
substantial change.—Aluminum Co. 
of America v. tT. S., C-C.A.Pa., 123 P. 
■2d 615. 

Repeated reenactmejit 
Where after interpretation of tax¬ 
ing statute by treasury regulation 
the taxing statute is repeatedly re¬ 
enacted, the law applicable is that 
which would apply if the taxing 
statute had been amended to include 
the regulation, since what has the 
“effect” and “force” of law is the 
law.—C. I. R. V. Laguna Land & Wa¬ 
ter Co., C.C.A., 118 P.2d 112. 
Amendment as to other matters 
Where section creating a lien on 
all taxpayer’s property for unpaid 
taxes was twice amended without ad¬ 
dition of any definite provision as to 
after-acquired property and presum¬ 
ably with congressional knowledge 
of departmental interpretations that 
section applied to after-acquired 
property, such interpretation must 
he taken as approved by congress.— 
In re Victor Brewing Co., C.C.A., 146 
F.M 831, affirmed 66 S.Ct. 108. 

se. U.S.—Mead Corporation v. C. I. 

R. , C.C.A., 116 F.2d 187—Francis¬ 
co Sugar Co. v. C. L R., CjC.A., 47 
F.2d 655. 

•33 C.J. p 286 note 3. 

87. U.S.—Lincoln Chemical Co. v. 
Edwards, C.C.A.N.T., 289 P. 458. 

Beterminations within scope of an- 
thoTity 

Determinations of the commission¬ 
er in favor of taxpayers when made 
within the scope of his authority are 
entitled to much weight.—Routzahn 
V. Brown, C.C.A.Ohio, 95 F.2d 7*66. 

88. U.S.—Swift & Courtney & 
Beecher Co. v. U. S., Ct.CL, 105 U. 

S. 691. 26 L.Ed. 1108. 

33 C.J. p 287 note 10. 

Itesort to interpretative treasury 
regolations is unnecessary in con¬ 
struing a tax statute which employs 
plain and unambiguous language.— 
Busey v. Deshler Hotel Co., C.C.A. 
Ohio, 130 F.2d 1«87, 142 A.L.R. 563. 

89. U.S.—Hesslein v. Hoey, C.C.A. 
H.Y., 91 F.2d 954, certiorari denied 
Hoey V. Hesslein, 58 S.Ct. '284, ‘302 
U.S. 75*6, S2 L.Ed. 68*5. 

S3 C.J. p 287 note 12. 

9a U.S.—^Philadelphia Nat. Bonk v. 


Rothensies, D.C.Pa., 43 F.Supp. 
923. 

33 C.J. p 287 note 12. 

Reenactment of statute 

(1) Unless administrative practice 
is long-continued and substantially 
uniform in the bureau of internal 
revenue, and without challenge by 
the government in the board of tax 
appeals and courts, it should not he 
assumed, from ruling involving stat¬ 
ute, that congressional reenactment 
of the language which the rulings 
construed was an adoption of their 
interpretation.—Higgins v. C. X. R., 
61 S.Ct. 475, 312 U.S. 212, 85 L.Ed. 
7S3, rehearing denied 61 S.Ct. 72‘8. 
312 U.S. 714, 85 L.Ed. 1145. 

(‘2) Administrative interpretation 
of internal revenue law is of no real 
assistance in construing law where 
congress has by reenactment ac¬ 
quiesced as frequently in one admin¬ 
istrative interpretation as in another 
administrative interpretation.— 

American Chicle Co. v. U. S., 41 F. 
Supp. 537, 94 Ct.Cl. 699. affirmed 62 
set. 1144, 316 U.S. 450, 86 'L.Ed. 
1591. 

91. U.S.—^Edwards v. Wabash R. 
Co., C.C.A.N.T., 264 F. 610. 

92. U.S.—Stieff v. Tait, D.C.Md., 2*6 
F.2d 489, affirmed, C.C.A., '31 F.2d 
1020. 

33 C.J. p 286 note 4 [b]. 

Department is not authorized to ex¬ 
ercise judicial function 
U.S.—Lincoln Chemical Co. v Ed¬ 
wards, C.C.A.N:Y., 289 F. 458. 

93. U.S.—Biddle v. C. I. R, 58 S, 
Ct. 379, 302 U.S. 573, '82 L.Ed. 431 
—Helvering v, Elkins, &8 S.Ct. 379, 
•802 U.S. 573, 82 L.Ed. 4’31—^Antie- 
tam Hotel Corporation v. C. I. R., 
C.C.A., 123 F.2d 274—^Town Club of 
St. Louis V. U. S-, D.CMo., 60 F.2d 
•628, affirmed, C.C.A., 68 F.-2d '620— 
Wisconsin Public Service Corpora¬ 
tion V. U. S., D.C.Wis., 40 F.Supp. 
■ 327 —^Hanson v. Landy, D.C.Minn., 
24 F.Supp. 63'5. 

Where statute is unambiguous 
U.S.—Oberwinder v. C. I. R., C.'C.A., 
147 F.2d 2'55. 

Erroneous or improper interpretation 
(1) Erroneous construction of in¬ 
ternal revenue statute by adminis¬ 
trative department is not binding on 
courts,—St, Paul Fire & Marine Ins. 
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Co. V. Reynolds, D.C.Minn., 44 P 
Supp. 863. 

(2) Regulations of the commis 
sioner of internal revenue are no 
controlling on a court, if they ar 
not in conformity with a proper in 

I terpretation of the law which the: 
purport to construe.—Trading Asso 
ciates Corporation v. Magruder, D.C 
Md., 30 F.Supp. 978, affirmed C.C.A. 
112 P.2d 779. 

Different construction by court 
The construction of a tax statute 
by the executive authorities does no1 
create equities in favor of a tax 
payer, which preclude a differem 
construction hy a court.—^American- 
La Prance Fire Engine Co. v. Rior- 
dan, D C.N.Y., 294 F. 567, reversed or 
other grounds, C.C.A., *6 F.2d 964. 

94. U.S.—Janney v. C. I. R., C.C.A., 
108 F.2d 5*64, affirmed Helvering v. 
Janney, 61 S.Ct. 2-41, 311 U.S. 189, 
85 L.Ed. 118, 131 A,L.R. 980. 

95. U.S.—'Colgate - Palmolive - Peet 
Co. V. U. S., Del., 64 S.Ct. 227, 320 
U.S. 422, 88 L.Ed. 143, rehearing 
denied 64 S Ct, 433, two cases, '320 
U.S. 816, m L.Ed. 493—Durkee 
Famous Foods v. Harrison, C.C.A. 
Ill., 136 F.2d 303, reversed on oth¬ 
er grounds Harrison v. Durkee 
'Famous Foods, 64 S.Ct. '367, 320 
U.S. 718, 88 L.Ed. 422—Allis v. La 
Budde, O.C.A.Wis.. 128 F.2d 83i8, 
mandate amended 13'1 .F.2d 7$— 
C. I. R. V. Banfield, C.C.A., 122 F. 
2d 1017. 

33 C.J. p 287 note 11. 

lyiCatters held '^thout weight or per¬ 
suasive force 

CD An ambiguous regulation is 
without persuasive force in deter¬ 
mining the true construction of a 
statute.—Sanford’s Estate v. C. I. R,, 
60 S.Ct. 51, 308 U.S. 39, *84 L.Ed. 20, 
rehearing denied 60 S.Ct. 258, 308 

U. S. 637, 84 L.Ed. 529—Guggenheim 

V. Rasquin, C.C.A.N.Y., 110 F 2d 371, 
affirmed 61 S.Ct 507, 312 U.S. 254, 85 
L.Ed. 813. 

(■2) Departmental interpretation oi 
clause in revenue act has no retroac¬ 
tive effect.—Shearer v. Anderson, C 
C.A.N.Y., 16 F.2d 995, 51 A.L.R. 534. 

(3) Hence, a regulation promul 
gated under one revenue act is with- 

I out significance in deciding a cast 
under a prior revenue act except as 
I it is declaratory of the correct con 
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treasury regulations nor administrative practices 
are determinative of the law;^^ and a regulation 
or ruling cannot be recognized in so far as it over- 
rules^'^ or changes^^ the law relating to taxa¬ 
tion, or virtually adds something to the statute by 
amendment.99 

§ 58. Retroactive Operation 

A court will not consider an internal revenue statute 
to be retroactive unless the statute contains language ex¬ 
pressly making it applicable to matters prior to its enact¬ 
ment or otherwise clearly manifesting an intent that it 
shall have a retroactive effect. 

A federal tax statute will not be construed to be 
retroactive unless its language clearly impels such 
construction! or an intent on the part of congress 
that the statute shall have a retroactive effect plain¬ 
ly appears.^ In some statutes such intent ap¬ 


pears^ and the language is susceptible of no other 
construction,^ as where the statute is made retro¬ 
active by its express terms.^ On the other hand, an 
express provision in a tax statute that the tax 
shall not apply to a prior matter will be accorded 
effect in a case within its terms.® 

§ 59 . - Income Taxes 

While various provisions have been held not to be re¬ 
troactive, retroactivity is found in some provisions of 
federal income tax statutes and sometimes in an entire 
statute. 

It is judicially noted that many of the income tax 
statutes enacted by congress contain retroactive 
provisions,*^ and that frequently an entire statute is 
expressly made retroactive for a relatively short 
period, such as the portion of the calendar year 
preceding its enactment or the time elapsing while 


struction of tlio prior act.—Sanford’s 
Estate V. O. I. R., supra. 

(4) Acquiescence by commissioner 
in a tax court ruling followed by ac¬ 
tion inconsistent with the withdraw¬ 
al of an affected regulation is not a 
sufficiently definite administrative 
practice to justify a judicial ruling 
against the regulation on the ground 
of acquiescence.—^Douglas v. C. 1. 
R., 64 S.Ct, 98‘8, 322 U.S. 275, t88 L.Ed. 
1271. 

(5) Administrative practice has 
little bearing on the question of 
whether or not an exaction imposed 
by an internal revenue statute is a 
tax or a penalty.—U. S. v. U. S, In¬ 
dustrial Alcohol Co., C.C.A.Md., 103 
P.2d 97. 

(6) A rule promulgated by the 
treasury department for the guid¬ 
ance of revenue collectors, although 
entitled to some consideration, has 
not much weight in determining the 
proper construction of a revenue 
law.—Grand Rapids & I. Ry. Co. v. 
Doyle, D.C.Mich., 245 F. 792. 

96. U.S.—^Aluminum Co. of Ameri¬ 
ca V. U. S., C,C.A.Pa., 123 F.2d i615. 

97. U.S.—Stearns Coal & Lumber 
Co. V. Glenn, D.C.Ky., 42 P.Supp. 
28 . 

33 C.J. p 287 note 8. 

Treasury department has no power 
to abrogate a substantive rule of 
law.—Cryan v. Wardell, D.C.Cal., 263 
F. 248. 

98. U.S.—^Sportwear Hosiery Mills 
V. C. I. R., CCA., 129 F.2d 376. 
Changes in treasury decisions do 

not change the law, but merely an¬ 
nounce a change in some official's 
opinion about the law.—^Bowers v. 
West Virginia Pulp & Paper Co., C. 
C.A.N.Y., 297 F. 225, certiorari de¬ 
nied Bowers v. West Virginia Pulp 
& Paper Co., 44 S.Ct. 469, 2'6'5 U.S. 
584, 68 L.Ed. 1191. 


99. U.S.—Koshland v. Helvering, 56 

S.Ct. 767, 298 U.S. 441, '80 L.Ed. 
1268, 105 A.L.R. 75*6—^Durkee Fam¬ 
ous Foods V. Harrison, C.C.A.I11., 
136 F.2d 303, reversed on other 
grounds Harrison v. Durkee Fam¬ 
ous Foods, 64 S.Ct. '367, 320 U.S. 
71-8, 88 L.Ed. 422. 

33 C.J. p 287 note 9, p 297 note 76. 

1 . U.S.—^Kentucky Jockey Club v. 
Lucas, D C.Ky., 14 F.2d 539. 

Iowa.—Overland Sioux City Co. v. 
Clemens, 179 N.W. 954, 189 Iowa 
1293. 

•33 C.J. p 28'8 note 3'8. 

In construing ambiguous provi¬ 
sions of the Revenue Act, the court 
considers the likelihood that tax 
statutes look to the future and not 
the past.—Colgate - Palmolive - Peet 
Co. V. U. S., Del, 64 S.Ct. 227, 320 
U.S. 422, 88 L.Ed. 143, rehearing de¬ 
nied 64 S.Ct. 4’33, -320 U.S. 816, 88 L. 
Ed, 493. 

2. U.S.—Bessemer Coal & Coke Co. 
V. Heiner, D.C.Pa.., 39 F.2d 492, re¬ 
versed on other grounds C.C.A., 
Heiner v. Bessemer Coal & Coke 
Co., 47 F.2d 1083. 

Presumption 

(1) Intent to make act retroactive 
not presumed.—John B. Semple & 
Co. V. Lewellyn, D.C.Pa., 1 F.2d 745. 

(2) Presumption against retro¬ 
spective effect IS resistless except 
against an intention imperatively 
clear.—iLynch v. Turrish, Minn., 38 
set. 537, '247 U.S. 221, 52 L.Ed. 1087. 

3. Exemption of insolvent banks 

(1) The statut>e, 12 U.S.C.A. § 570, 
exempting insolvent banks and trust 
companies from any tax diminishing 
assets necessary for full payment of 
depositors is intended to be retro¬ 
active.—Sterling v. U. S., D.C.Md., 
26 F.Supp. 4’88, affirmed, C.C.A., U. 
S. V. Sterling, 106 F.2d 17'8. 

(2) It applies to taxes assessed 
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before the passage of the act, hut 
not paid when the act took effect.— 
Johnston v. U. S., 17 Ct.Cl. 157. 

Obvious policy of a provision in a 
revenue law may require that it be 
applied to past, as well as to future, 
acts.—U. S. V. Chamberlin, Colo., 31 
S.Ct 155, 219 U.S. 250, 55 L.Ed. 204. 

4. U.S.—^Kentucky Jockey Club v. 
Lucas, DCKy., 14 F.2d 539. 

5. U.S.—Hanger v. U. S., 23 Ct.Cl. 
i293. 

6. U.S.—Greenwood Compress & 
Storage Co. v. Fly, C.C.A.Miss., 102 
'F.2d 600—J. Allen Smith & Co. v. 

U. S., CtCl., 36 F.Supp. 1016. 

7. U.S.—Kentucky Jockey Club v. 
Lucas, D.C.Ky., 14 P.2d 539— 
Louisville Provision Co. v. Glenn, 
D.C.Ky., 18 P.Supp. 423, appeal 
dismissed, C.C.A., 90 F.2d 1012. 

Provisions held retroactive 

(1) In general. 

U.S.—Keith v. Woodworth, C.C.A. 
Mich., 115 F.2d 397—U. S. v. Spald¬ 
ing, C.C.A.Ga., ll'o P.2d 54—Lawler 

V. C. I. R., C.C.A., 7'8 P.2d 557— 
C. I. R. V. Riley Stoker Corpora¬ 
tion, C.C.A., 67 P.2d 688—Wild v. 
C. I. R., C.C.A., 62 P 2d 777—^Camp- 
bell-Pairbanks Expositions v. U. 
S., D.C.Mass., 53 F.Supp. 331—Rex- 
Hanover Mills Co. v. U. S., Ct.Cl., 
53 F.Supp. 235. 

D.C.—^Roxburghe v. Burnet, 5i8 P.2d 
i693, 51 App.D.C. 141, certiorari de¬ 
nied 52 set 643, 28'6 U.S. 567, 7'6 
L.Ed. 1298. 

(2) Revenue Act of 1938, § 402(b). 
—Girard Inv. Co. v. C. I. R., C.C.A., 
122 F.2d 843, certiorari denied 62 S. 
Ct 479, 314 U.S. 699, 86 L.Ed. 559. 

(3) Revenue Act of 1942, § 121(a). 
—Lumpkin v. Bowers, D.C.S.C., 50 P. 
Supp. 874, reversed on other grounds, 
C.C.A., Bowers v. Lumpkin, 140 F.2d 
927, certiorari denied 64 S.Ct. T266, 
322 U.S. 755, 88 L.Ed. 1585. 
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the statute was in the process of enactment.^ Also, 
ail amendment of a revenue act of a particular year 
sometimes is expressly made effective as of the date 
of the enactment of the act which it amends.^ 
However, in construing a federal income tax law, 
the courts approach it with a strong presumption 
against an intent to give retrospective operation 
and this presumption is only overcome by plain 
terms of the statute.^^- Some provisions respecting 
recognition of gain or loss are intended to be retro¬ 
active,^^ except where they are not applicable by 
reason of the case being within an express excep¬ 
tion in the statute4^ 

Various provisions relating to a basis for income 
tax purposes are construed not to be retroactive,^^ 
notwithstanding their application may necessitate 
reference to a prior transaction and the law in 
force at the time thereof.^^ No question of retro¬ 
activity of a statutory amendment of an income 
tax law arises where the controversy may be dis¬ 
posed of by applying a valid regulation previously 
promulgated by the treasury department and the 
amendment merely enacted the substance of the 
regulation for the purpose of clarifying the law and 
added nothing to the liability of the taxpayers in 
question.^® 


§ 60. - Estate Taxes 

Except where the statute expressly declares that it 
shall or shall not be applicable to prior matters, the ap¬ 
plicability of a provision in a federal estate tax law to a 
prior matter ordinarily is determined by applying the test 
of whether something was retained by the decedent, so 
that the interest of the transferee or beneficiary did not 
mature and become fixed until the death of decedent. 

A federal estate tax law does not operate retro¬ 
actively merely because some of the facts and con¬ 
ditions on which its application depends came into 
being prior to the enactment of the law.^7 a con¬ 
tention that the estates of persons dying between 
November 23, 1920 and November 23, 1921 were 
not subject to any federal estate tax, because of the 
Revenue Act of 1921, effective November 23, 1921, 
repealing the Revenue Act of 1918, the estate taxes 
not becoming due and payable under the Act of 
1918 until one year after decedent’s death and, 
therefore, not being ^^accrued” within the meaning 
of a saving clause in the Act of 1921, although 
upheld in one case,is has been rejected in others.^^ 
Likewise, a saving clause in the Act of February 
24, 1919, 40 U.S. St. at L. p 1096, Comp.St.Suppl. 
Annot. 1919 § 6336%b, repealing the estate tax 
provisions in the Revenue Act of 1916, was held 
broad enough to cover estate taxes which had aris- 


8 . U.S.—U. S. V. Hudson, Ct Cl., ‘57 

S.Ot. '309, 299 U.S. 49'S, '81 L.Ed 
370—Miller v. C. I. R., C.C.A., 115 
F.2d 479, certiorari denied i61 S.Ct. 
808, 312 U.S. 703, <85 L.Ed. 1136— 
Kentucky Jockey Club v. Lucas, 

B. C.Ky., 14 E.2d 539—Campbell- 
Fairbanks Expositions v. U. S., B. 

C. Mass., '5‘3 F.Supp. 331—Brady v. 
Anderson, N.T., 240 F. 665, 15'3 C. 
C.A. 463, certiorari denied '37 S.Ct. 
652. 244 U.S. 554, 61 L.Ed. 1373. 

9. U.S.—Inland Investors v. C. I. 
R., CC.A., 132 F.2d 543. 

10. U.S.—Merrill v. U. S., D.C.N.T., 
55 F.Supp. ‘674, affirmed, C.C.A., 152 
F.2d 24. 

Provisions in National Industrial Re¬ 
covery Act 

(1) In a case falling within its 
terms, effect is given a provision of 
the National Industrial Recovery 
Act, imposing an excise tax on divi¬ 
dends, that the tax shall not apply to 
dividends declared before the date of 
the enactment of the act.—Green¬ 
wood Compress & Storage Co. v. Ply, 
C.-aA.Miss., 102 P.3d 600—U. S. v. 
Southwestern R. Co., C.C.A.Ga., 92 
P.2d 897—J. Allen Smith & Co. v. U. 
S., CtCL, 36 F.Supp. 1016. 

(2) The National Industrial Re¬ 
covery Act, § '218a repealing, as of 
January 1, 1'93'3, the provision of the 
Revenue Act of 1932, authorizing the 
net loss sustained In any taxable 


year to be deducted in computing the 
net income for the succeeding taxa¬ 
ble year, repealed that provision out¬ 
right, so that, throughout 193*3 and 
when a return for that year was 
made, there was no statute on the 
books permitting a deduction for a 
loss sustained during the previous 
year.—Miller v. C. I. R, C.C.A., 115 
F.2d 479, certiorari denied 61 S.Ct. 
!808, 312 U.S. 703, '85 L Ed. 1136. 

11. U.S.—Merrill v. U. S., D C.N.T., 
55 F.Supp. 674, affirmed, C.C.A., 152 
F.2d 24. 

12. U.S.—^Wilgard Realty Go. v. 'C. I. 
R., C.C.A., 127 F.2d 514, certiorari 
denied 63 S.Ct '52, 317 U.S. 555, 
87 L.Ed. 527. 

13. U.S.—C. I. R. V. Fisher, C.C.A., 
1‘50 'F.2d 198, reversed on other 
grounds 66 S.Ct. 686. 

14. U.S.—Claridge Apartments Co. 
V. C. LB, 65 S.Ct 172, 323 U.S. 
141, 89 LEd. 139—C. I. R. v. Com¬ 
modore, C.'C.A., 135 F.2d 89—U. S. 
V. Flannery, C.aA.Md., 10'6 F..2d 
315. 

15. U.S.—Forstmann v. Rogers, C.C. 
A.N.J., 128 F.2d 126—Sehtam Cor¬ 
poration V. C. I. R., C.C.A., 125 F. 
2d 65‘5—^American Compress & 
Warehouse Co. v. Bender, C.C.A. 
La., 70 P.2d 655, certiorari denied 
65 S.Ct 12*3, ‘29'3 U.S. 607, 79 L.Ed. 
598—Corliss v. Bowers, C.C.A.N. 
Y., 34 F.2d 656, affirmed 50 S.Ct 
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336, 281 U.S. 376, 74 LEd. 916— 
Lynch v. Turrish, Mmn., 236 F. 

653, 149 C.C.A. 649, affirmed 38 S. 
Ot 537, 247 U.S. 221, 62 L.Ed. 1087. 

IG. U.S.—CJ. I. R. V. Wheeler, 55 S. 
Ct 799, 324 U.S. 54'2, 89 L.Ed. 1166, 
rehearing denied 65 S.Ct. 1182, 325 
U.S. 892, 89 L.Ed. 2004. 

17. U.S.—U. S. V. Jacobs, Ill. & N. 

T. , 69 S.Ct 551, '305 U.S. '363, 83 
L.Ed. 763, motion denied -59 S.Ct 
640, 306 U.S. 620, 83 L.Ed. 1026— 
Bimock v. Corwin, Ill. & N.T,, 59 
S.Ct 551, 305 U.S. 363, '83 L.Ed. 
753—Bodell v. C. I, R., C.C.A., 138 
F.2d 553, 150 A.L.R. 1262, certio¬ 
rari denied 64 S.Ct 619, *321 U.S 
778, 88 L.Ed. 1071—Markwell’s Es¬ 
tate V. C. I. R,, C.C.A., 112 P.2d 
253. 

18. U.S.—Wilmington v. U. S,, B.C. 
Bel., 28 F.2d 205. 

19. U.S.—Burrows v. U. S., Ot.Ol., 
5'6 P.2d 465—Ewbank v. U. S., C. 
C.A.Ind., 50 P.2d 409, certiorari de¬ 
nied 52 S.Ct '35, 284 U.S. 657, 76 
L.Ed. 557—O’Brien v. Sturgess, B. 
CN.J., 39 F.2d 950—Alker v. U. 
S., B.C.N.Y., 38 F.2d 879, affirmed, 
C.C.A., 47 F.2d 229, certiorari de¬ 
nied 51 S.Ct 4-89, 2-83 U.S. 842, 75 
L.Ed. 1452—^Flannery v. Willcuts, 
C.O.A.Minn,., 25 P.2d '951—^Hanna v. 

U. S., 68 CtCL 45, certiorari denied 
60 S.Ct 161, 280 U.S. 612, 74 L.Ed. 

654. 
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en, but had not become due and payable, tmder the 
prior statute,20 

Proceeds of life insurance policies. A provision, 
such as is contained in several estate tax laws, be¬ 
ginning with the Revenue Act of 1918, for inclu¬ 
sion in the value of the gross estate of decedent of 
the amount receivable by the executor, and the 
amount, in excess of a specified sum, receivable by 
all other beneficiaries, as insurance under policies 
taken out by decedent on his own life, does not ap¬ 
ply to the proceeds of a policy issued prior to the 
passage or effective date of the statute in which 
it is contained^i where no power was reserved to 
insured to change the beneficiary, or to borrow on 
the policy or surrender it,^^ and no reversionary 
interest was retained by him and, although such 
a provision is applicable to the proceeds of a policy 
issued prior to the passage of the statute where 
insured retained a possibility of reverter,24 or re¬ 
served the right to change the beneficiary,25 or re¬ 
tained incidents of ownership, in addition to a pos¬ 
sibility of reverter,2^ such application is deemed 
not to be a retroactive operation, as the taxable 
transfer is the maturing of the beneficiary’s inter¬ 
est in the policy by insured’s death.27 The pro¬ 
ceeds of insurance policies payable to the estate of 


decedent are within an estate tax law in force at 
the death of decedent even though they were is¬ 
sued prior to the passage of the law.28 It has been 
said that a provision in a later revenue act cannot 
properly be objected to as retroactive when the pol¬ 
icy was issued while the Revenue Act of 1918, con¬ 
taining the same provision, was in force.29 How¬ 
ever, where a provision in a later act is deemed 
applicable to the proceeds of a policy issued prior 
to the passage of the act, it is considered so, even 
though the policy was issued prior to the passage 
of the Act of 1918.30 

Property held jointly. In the Revenue Act of 
1924 and subsequent revenue acts, congress clearly 
manifested its intention to include in the gross es¬ 
tate of a decedent the full value at death of all 
property owned by him and another person in 
joint tenancy or tenancy by the entirety, or deposit¬ 
ed in banks in their joint names and payable to ei¬ 
ther or the survivor, in so far as the property or 
consideration therefor is traceable to decedent, ir¬ 
respective of the date of the creation of the ten¬ 
ancy or joint interest, whether before or after the 
enactment of the statute, and whethef prior or sub¬ 
sequent to September 8, 1916, the date of the en¬ 
actment of the first estate tax statute.31 In the 


20. U.S.—^Pagre t. Skinner, C.-C-A. 
Colo., 298 F- 731, certiorari denied 
45 S.Ct. 123, 266 U.S. 625, 69 L.Ed. 
474, followed in Mulvane y. U. S., 

Ct.Cl. 165. 

21. U.S.—^Lewellyn y. Frick, Pa., 45 

S.Ct. 4'S7, 268 U.S. 238, 69 L.Ed. 

934—^Wyeth. v. Crooks, U.C.Mo., 33 
.F.2d 1018—Gillespie v. Heiner, D. 
C.Pa., 27 P.2d 45*5—Fidelity & Co¬ 
lumbia Trust Co. y. Lucas, D.C. 
Ky., 7 F.2d 146. 

22. U.S.—Industrial Trust Co. y. U. 

S., CtCL, 5*6 S.Ct. 18'2, -296 U.S. 

220. SO L.Fd. 191—Bingrham v. U. 

S., Mass., 56 S.Ct. ISO, -296 U.S. 

664, 80 L.Ed. 160—McKelyy v. C. 
I. R., C.C.A., 82 F.2d ^395. 

No reservation, of power to ckangre 
beneficiary 

U.S.—^Helvering- v. Parker, C.C.A., 84 
F.2d 838. 

23. U.S.—McKelvy r. C. I. R., C.C. 
A.. 82 F.2d 395. 

24. U.S.—^Liebmann v. Hassett, C.C. 
A.Mass., 148 F.2d 247—Bodell v. 
C. I. R., C.C.A-, 138 F.2d 553, 150 
AL.R. 1262, certiorari denied 64 
S.Ct. 619, 321 U.S. 778, 38 L.Ed. 
1071—C. I. R. y. Washer, C.C.A., 
127 P.2d 446, certiorari denied 63 
S.Ct. 49, 317 U.S. 6-53, 87 £L.Bd. 
525. 

Chaugfe of rolingr 

A decision to the contrary in Btng-- 
ham V. U. S., Mass., 6'6 S.Ct. 180, *296 
U.S. 564, 80 L.Ed. 160, has not been 


followed since the decision in Hel¬ 
vering V. Hallock, 60 S Ct. 444, 309 
U.S. 106, 84 L.Ed. 604, 125 A.L.R. 
1368, which, although dealing with a 
trust rather than an insurance pol¬ 
icy, laid down principles governing 
estate taxes where decedent retained 
a reversionary interest.—^Bodell v. C. 
I. R., C.C.A, T3i8 F.2d 553, 150 AL.R. 
1262, certiorari denied 64 S.Ct. 619, 
321 U.S. 778, 88 L.Ed. 1071—Chase 
IVat, Bank of City of New York v. U. 

S., C.C.AN.Y., 116 F.2d 62'5. 

25. U.S.—Bodell v. C. I. R., C.C.A. 
138 P.2d 553, 150 AL.R. 1262, cer¬ 
tiorari denied 64 S Ct. 619, 321 U. 
S. 778, 88 L.Ed. 1071—Cook v. C. 
I. R., C.C.A, 66 P.2d 995, certio¬ 
rari denied 54 S.Ct. 377, *291 U.S. 
660, 78 L.Ed. 1052—Levy^s Estate 
V. C. I. R., C.C.A, 65 P.2d 412— 
Heiner v. Grandin, C.C.A.Pa., 44 F. 
2d 141, followed in 6-6 F.2d 1082, 
certiorari denied -52 S.Ct. 643, *236 
U.S. 561, 76 L.Ed. 1294. 

26. U.S.—Broderick v. Keefe, C.C.A. 

R. I., 112 F.2d .293, certiorari dis¬ 
missed 60 S.Ct. 1107, 311 U.S. '721, 
85 L.Ed. 470. 

27. U.S.—Bodell v. C. I. R., C.C.A, 
138 F.2d 653, 150 AL.R. 1262, cer¬ 
tiorari denied 64 S.Ct 619, '321 U. 

S. '77*8, 88 L.Ed. 1071. 

28. U.S.—Mimnaugh v. U. S., *66 Ct 
Cl. 411, certiorari denied 50 S.Ct 
24, 230 U.S. 56*3, 74 L.Ed. 617. 

29. U.S.—Chase Nat. Bank of City 

188 


of New York v. U. S., C.C.AN.Y., 
116 F.2d 625. 

30. U.S.—Liebmann v. Hassett, C.C. 
AMass., 148 F.2d 247—Bodell y. C. 
L R., C.C.A., 136 F.2d 553, 150 A 
L.R. 1262, certiorari denied 64 S. 
Ct 619, 321 U.S. 778, 88 L.Ed. 1071 
—Broderick v. Keefe, C.C.AR.I., 
112 P.2d 293, certiorari dismissed 
60 S.Ct 1107, 311 U.S. 721, 85 L. 
Ed. 470. 

Provision dealing with, retroactivity 
(1) An additional reason for in¬ 
cluding in the gross estate the pro¬ 
ceeds of -policies taken out before the 
passage of any revenue act taxing 
such proceeds is that Revenue Act 
of 1924, § 302(h) makes § 302g apply 
retroactively, whereas the Revenue 
Act of 1918 contained no similar pro¬ 
vision.—'Levy’s Estate v. Q. I. R., C. 
C.A., 65 F.2d 412. 

(-2) However, it has been denied 
that § 302(h) makes any reference to 
the second clause in S 302(g), deal¬ 
ing with the proceeds of insurance 
receivable by beneficiaries other than 
the executor.—^Wyeth v. Crooks, D.C. 
Mo., '3*3 F.2d 1018. 

(’3) Also, it has been said to be 
fairly debatable whether the similar 
provision of the Revenue Act of 1926 
§ 411(h) is applicable,—Industrial 
Trust Co. V. U. S., CtCL, '56 S.Ct 182. 
296 U.S. 220, 80 L.Ed. 191. 

31. U.S.—U. S. V. Jacobs, Ill. & N. 
Y„ 69 S.Ct 651, 306 U.S, 363, 83 L. 
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prior Revenue Acts of 1916, 1918, and 1921, the pro¬ 
vision for inclusion in the gross estate of prop¬ 
erty held jointly applied only to estates and in¬ 
terests thereafter created and did not apply retro¬ 
actively to tenancies or interests created prior to 
the passage of the statute,or at least did not ap¬ 
ply to more than decedent’s one half of the prop¬ 
erty.^ ^ 

Property transferred or placed in trust. Al¬ 
though the provision in an estate tax law for in¬ 
cluding in the gross estate the value of property 
of which decedent has made a transfer, or in re¬ 
spect of which he has created a trust, in contem¬ 
plation of, or intended to take effect in posses¬ 
sion or enjoyment at or after, his death, was not 
retroactive and did not apply to a transfer made 
before it became law,^^ it has been held otherwise 
as to such a provision in a revenue act which ex¬ 
pressly declares it applicable to transfers made and 
trusts created before the passage of the act.^s 
Property which decedent disposed of by exercis¬ 
ing, by will, a power of appointment created by 


the will of another decedent who died prior to the 
enactment of the tax statute is not taxable under 
such a provision but another provision spe¬ 
cifically taxing property passing under a genera! 
power of appointment exercised by decedent by 
will is applicable regardless of when the power 
was created and cannot properly be regarded as 
retroactive because it is so applicable.^^ 

The amendment of § 302 (c) of the Revenue Act 
of 1926, relating to the taxation of property of 
which decedent has made a transfer, by trust or 
otherwise, in contemplation of, or intended to take 
effect in possession or enjo 3 m:ient at or after, his 
death, by Joint Resolution March 3, 1931, substan¬ 
tially reenacted in Revenue Act of 1932 § 803 
(a), so as to make such transfer include a transfer 
under which the transferor has retained for his 
life the possession or enjoyment of, or the income 
from, the property or the right to designate the per¬ 
sons who shall possess or enjoy the property or 
the income therefrom, is not retroactive and does 
not apply to transfers made prior to its adoption.ss 


Ed. 763, motion denied 69 S.Ot. 
•640, 306 U.S. 620, <83 L.Ed. 1026— 
Dimock v. Corwin, Ill. <& N.Y., -59 
S.Ct. 551, 306 U.S. 363, 83 D.Ed. 763 
—Gwlnn V. C. I. R., 53 S.Ct. 157, 
tZl U.S. 224, 77 L.Ed. 270—Sheets 
V. C. I. R., C.C.A., 95 F.2d 727— 
Bowers v. C. I. R.. C.C.A., 90 F.2d 
790, reversed on other grrounds 58 
S.Ct. '525, 303 U.S. 618, «2 U.Ed. 
1123, rehearing denied 58 S.Ct. 641, 
SOS U.S. 667, *82 L.Ed. 1123—Third 
Nat. Bank & Trust Co. of Spring“- 
fleld V. White, D.C.Mass., 45 F.2d 
911, affirmed, C.C.A., 58 F.2d 10i85, 
affirmed ’53 S.Ct. 290, 287 U.S. *577, 
T7 L.Ed. 505. 

There is »o etuestion of construc¬ 
tion or applicability in view of the 
si>eoif!c languag-e of the statute.— 
Phillips V. Dime Trust & Safe De¬ 
posit Co., Pa., 62 S.Ct. 46, 284 U.S. 
160, 76 L.Bd. 220. 

Where other tenant shows owner¬ 
ship by purchase for value of half 
©f the properties involved, dece¬ 
dent's half interest in realty is sub¬ 
ject to federal estate tax, even 
thougrh realty was acquired prior to 
enactment of taxing- statute.—Rich¬ 
ardson V. Helvering, 80 F.2d 548, 65 
App.D.C. 105. 

32. U.S.—^Lynch v. Congdon, C.C.A. 
Minn., 1 F.2d 1‘33—Safe Deposit & 
Trust Co. V. Tait, D.C.Md., 295 F. 
429. 

23 C.J. p 313 notes 69, 70. 

33. U.S.—Tait v. Safe Deposit & 
Trust Co. of Baltimore, C.C.A.Md., 
TO F.2d 79. 

32 C.J. p 313 note -§9 £a], p >314 notes 
91-M. 


Application of Act of 1921 to ten¬ 
ancies created before or after 
1916 

Under the Revenue Act of 1921, 
the value of one half of property- 
held in joint tenancy was taxable 
where the tenancy was created pri¬ 
or to the enactment of any estate tax 
law; and the value of the entire 
property was taxable where the ten¬ 
ancy was created while the Revenue 
Act of 1918, containing identical pro¬ 
visions, was in force.—C. I. R. v. 
Emery, C.C.A., 62 F.2d 591, affirmed 
Griswold v. Helvering, 54 S.Ct, 5, 290 
U.S. 56, 78 -L.Ed. 166. 

34. U.S.—C. I. R. V. Flanders, C.C. 
A.. Ill F.2d 117—Carnill v. Mc- 
Caughn, D.C.Pa., 30 F.2d 696, af¬ 
firmed, C.C.A., McCaughn v. Car- 
hill, 43 F.2d 69, certiorari denied 
51 S.Ct, 350, 283 U.S, 825, 75 L.Ed. 
1439. 

•3‘3 C.J. p 313 note 83, p ‘314 note 84. 

35. U.S.—Milliken v. U. S., CtCl., 
'51 S.Ct. 324, 283 U.S. 15, 75 L.Ed. 
.809—Reed v. Howbert, D.C.Colo., 
8 F.2d 641. 

33 C.J. p 314 note «6. 

As applied to a transfer not com¬ 
plete until death, as where the set¬ 
tlor of a trust reserved a power of 
revocation or the grantor or donor 
reserved a remainder or reversion in 
fee until his death, the statute in 
force at the date of death is not 
retroactive.—Reinecke v. Northern 
Trust Co., Ill,, 49 S.Ct. 123, 278 U.S. 
339, 73 L.Ed. 410, >66 A.L.R. '397— 
Klein v. U. S., Ct.Cl., 43 F.2d 596, af¬ 
firmed 51 S.Ct. '398, 2'83 U,S, ’331, 75 
L.Ed. 996. 


Where transfer was complete an® 
beyond recall prior to the passage of 
the tax statute, the cestui que trust 
taking under the terms of the trust 
instrument, and there being no 
transfer from decedent by death, the 
inclusion of any portio-n of the prop¬ 
erty in the gross estate is unauthor¬ 
ized, even though decedent had a life- 
interest in the use and income of the 
property.—Williams v. U. S., OtCl.,. 
41 P.2d 895—Frew v. Bowers, C.C.A. 
N.T., 12 F.2d 625, certiorari gTanted" 
Bowers v. Frew, 47 S.Ct. 237, '273' 
U.S. 682, 71 L.Bd. 838, and dismissed* 
48 S.Ct. 22, 275 U.S. 578, 72 HEd. 
436. 

36. U.S.—U. S. V. Field, Ct.Cl., 41 S. 
Ct. 256, 255 U.S. 257, 65 L.Ed. 61T, 
18 A.L.R. 1461—Ebersole v. Mc¬ 
Grath, D.C.Ohio, 271 F 995,?t appeal' 
dismi-ssed, C.C. A., McGrath v. 
Ebersole, 272 P. 1022. 

37. U.S.—Stratton v. U. S., D.C. 
Mass., 42 P.2d 779, affirmed, C.C. 
A., 50 P.2d 48, certiorari denied 
52 S.Ct. 31, 284 U.S. i6'51, 76 L.Ed. 
552. 

38. U.S.—Hassett v. Welch, Mass.,. 

68 S.Ct. 559, 303 U.S. 30‘3. 83 L.Bd. 
85S—Helvering v. Marshall, Mass,. 
58 S.Ct. 559, 303 U.S. 303, '82 L.Ed. 
858—C. I. R. V. Irving Trust Co.^ 
C.C,A., 147 F,2d 946—C. I. R. v. 
Kellogg, C.C.A., 119 P.2d 54— 

Blakeslee v. Smith, C.C.A.Conn., 
110 P.2d '364—Lehman v. C. I. R., 
C.C.A., 109 F.2d 99, certiorari de¬ 
nied 60 S.Ct. 1080, 310 U.S. >637, i84 
L.Ed. 1406—^Denniston v. C. I. R, 
C.C.A., 106 F.2d 925—Central Han¬ 
over Bank Trust Co. v. Nunan, 
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Revenue Act of 1926 § 302 (d), providing- for in¬ 
clusion in decedent’s gross estate, except in the 
case of a bona fide saA for an adequate consid¬ 
eration in money or mone\’’s worthy of property 
transferred by decedent, by trust or otherwise, 
where the enjoyment thereof was subject, at the 
date of his death to any change through the exer¬ 
cise of a power, either by decedent alone or in con¬ 
junction with any person, to alter, amend, or re¬ 
voke, is applicable to prior transfers^9 where the 
power to alter, amend, or revoke was exercisable 
by decedent alone,but not otherwise.^^ The ap¬ 
plication, in a particular case, of the same provi¬ 
sion in the Revenue Act of 1924, where it first ap¬ 
peared, to a prior transfer was considered not 
retroactive, as the valuable assurance passing from 
the dead to the living was not crystallized until 
death42 The minor amendments of § 302 (d) of 
the Revenue Act of 1926 made by § 805 of the 
Revenue Act of 1936 have no retroactive effect 
but the amendment of this same section and sub¬ 
division by § 804 of the Revenue Act of 1932, pro¬ 
viding that relinquishment of marital rights is not 
a consideration in money or money’s worth, is ap¬ 
plicable in considering a prior transfer^^ 

Exemption of charitable bequests. An amend¬ 
ment relating to the exemption of charitable be¬ 


quests from estate taxes is applicable only to es¬ 
tates of persons who die after its enactment^^ and 
does not affect wills or trust agreements which be¬ 
came effective before such enactment.^® 

Deduction of hvdchtedness. In determining 
whether a claim against the estate is deductible 
from the gross estate, a statute providing that a re¬ 
linquishment or promised relinquishment of dower, 
curtesy, a statutory estate created in lieu of dower 
or curtesy, or of other marital rights in the dece¬ 
dent’s property or estate, shall not be considered 
a consideration in money or money’s worth is ap¬ 
plicable where it was in force at decedent’s death, 
even though it was not in force at the time of the 
making of the contract which is the basis of the 
claim4'^ 

Apportionment. The Internal Revenue Code, 26 
U.S.C.A. § 826 (d), providing for apportionment of 
the federal estate tax, is not applicable to the tax 
on the estate of a person who died before it be¬ 
came effective.'^S A state statute providing for pro¬ 
ration or apportionment of federal estate taxes 
may apply to taxes on the estate of a person who 
died before its enactment^^ where, on the effec¬ 
tive date of the statute, the ^tate is still in the 
course of administration it cannot be prop¬ 

erly invoked after the estate has been effectively 


D.C.N.Y., 56 P.Suixp. 147—Mullikin 
V. Magrruder, D.C.Md., 55 P.Supp. 
895, affirmed, C.C.A., 149 F.2d 593— 
New York Trust Co. v. XJ. S., 51 
F.Supp. ?33, 100 CtCl. 311—Brew¬ 
er V. Hassett, D.C.Mass., 4 9 F-Supp. 
501—Blunt V. Kelly, D.C.N.Y., 41 F. 
Supp. 721, affirmed, C.C.A., 131 F. 
•2d '632—Chase Nat. Bank of City 
of New York v. Higg-ins, D.C.N.Y., 
38 F.Supp. 8'58—^Worcester County 
Trust Co. y. U. S., B.C.Mass., 35 
F.Supp. 970—Pierce y. Claus on, D. 
CMe., 21 F.Supp. 259—Smith v. U. 
S., D.C.Mass., 16 F.Supp. 397, af¬ 
firmed, C.C.A., U. S. V. Nichols, 92 
P.2d 704. 

Trust created thereafter 

No claim, of course, can he proper¬ 
ly made that the amending: joint res¬ 
olution is retroactive as to a trust 
created nearly a year thereafter.— 
Helvering v. Bullard, 58 S.Ct. 565, 
'303 U.S. 297, 82 B.Ed. 582. 

39. TJ.S.—Chickermg y. C. I. R., C.C. 
A., 118 F.2d 254, 139 A,Ii.R. 508, 
certiorari denied 62 S.Ct. 70, 314 U. 
S. .636, 8$ L.Ed. 511—Adriance v. 
Higgins, O.C.A.N.Y., 113 F.,2d 1013 
—^C. I. R. v. Chase Nat. Bank of 
New York, C.C.A., .82 F.2d 157, cer¬ 
tiorari denied Chase Nat. Bank of 
New York v. C. I. R., 57 S.Ct. 15, 
i299 U.S. 552, 31 E.Ed. 407—Adri¬ 
ance y. Higgins, D.C.N.Y., 30 F. 
Supp. 70, affirmed, C.C.A., 113 F.2d 
1013. 


Power to revoke under state law 
Where decedent had made gifts in¬ 
ter vivos to his wife before 1926, the 
extinguishment by death in 1937 of 
decedent's .power under Louisiana 
law to revoke gifts completed the 
transfer, and that transfer at death 
was a taxable event within federal 
estate tax law, and levy on that 
transfer in 1937 was not a retroac¬ 
tive application of the law.—Howard 
V. U. S., C.G.ALa., 125 F.2d 986. 

40. U.S.—C. I. R. V, Hofheimer's 
Estate, C.C.A, 149 F2d 7'3'3. 

41. U.S.—C. I. R. V. Hofheimer’s Es¬ 
tate, supra. 

Power exercisable with consent of 
beneficiary 

The statute cannot be retroactive¬ 
ly applied to a transfer prior to its 
enactment, where the grantor had di¬ 
vested herself of all interest in the 
property, reserving only a power of 
recall or change with the consent of 
a beneficiary.—^Mackay v. C. I. R,, C. 
-C.A, 94 F2d 5'5'8. 

42. U.S.—^IVIillard v. Maloney, D.C.N. 
X, 36 F.Supp. 41, affirmed, C.C.A., 
121 F.2d 257, certiorari denied 62 
S.Ct. 100, 314 U.S. i636, 86 L.Ed. 
511. 

43. U.S.—C. I. R. v. Hofheimer's Es¬ 
tate, C.C.A, 149 F2d T33—Terhune 
V. W-elch, D.C.Mass., 39 F.Supp. 
430, reversed on other grounds, C. 
C.A., Welch V. Terhune, 126 F.’2d 
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695, certiorari denied Terhune v. 
Welch, *63 S.Ct. 37, 317 U.S. 644, iS7 
L.Ed. 519. 

44. U.S.—Helvering v. U. S. Trust 
Co., C.C.A., Ill F.2d 576, certiorari 
denied U. S. Trust Co. of New 
York V. C. I. R., 61 S.Ct. 45, 311 
U.S. 678, i85 L.Ed. 437. 

45. U.S.—First Trust Co. of St. 
Paul State Bank v. Reynolds, O.C. 
AMinn., 137 F2d 618. 

46. U.S.—^Norris v. C. I. R., C.C.A., 
134 F2d 796, 149 A.L.R. 1324, cer¬ 
tiorari denied 64 S.Ct. 63, 320 U.S. 
756, 88 L.Ed. 450, rehearing denied 
64 S.Ct. 199, 320 U.S. 813, 88 L.Ed. 
4'91. 

47. U.S.—^Rogan v. Riggle, C.C.A. 
Cal., 1'28 F.2d 118—Conner v. Ben¬ 
der, C.C.AOhio, 125 P.2d 796. 

48. R.I.—^Hooker v. Drayton, 33 A 
■2d 206, 69 R.I. '290, 150 A.L.R. 723. 

49. Mass.—^Merchants Nat. Bank of 
Boston V. Merchants Nat. Bank of 
Boston, 62 N.E.2d 831. 

Trust funds; insurance contracts 
The court has authority under 
such a statute to apportion, estate 
taxes against trust funds and the 
proceeds of insurance contracts exe¬ 
cuted and entered into before the en¬ 
actment of the statute.—In re May¬ 
er’s Estate, '22 N.Y.S.,2d 468, 174 

Misc. 917. 

50. Mass.—^Merchants Nat. Bank of 
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distributed in compliance with a judicial decree 
and nothing remains in the estate to prorate.^i 

g 51 . - Legacy, Inheritance, or Succes¬ 

sion Taxes 

Various legacy and succession tax statutes, In force 
for short periods, did not operate retroactively. 

Various legacy and succession tax statutes, in 
force for short periods, have been held not retroac¬ 
tive.^^ 

g 52 . - Gift Taxes 

Although the initial steps of a transfer by gift were 
taken before the enactment of a gift tax statute, the 
statute is applicable where the gift was completed after 
enactment. 

The provisions of a statute imposing a tax on 
transfers by gift may^S or may not^^ be applica¬ 
ble to gifts made during the entire calendar year 
of enactment. A gift tax statute is applicable 
where, notwithstanding the creation of a trust pri¬ 
or to the enactment of the statute, the reserved 
power of revocation is not relinquished until after 
enactment,s5 or where the power to terminate was 
surrendered before, but the reserved power to mod¬ 


§ 63 

ify was not surrendered until after, enactment.^® 
So, also, the statute is applicable where a minor 
transferred property in trust without valuable 
consideration before the effective date of the stat¬ 
ute, but did not attain majority until after the 
statute became effective,®'^ or where an order of 
court for transfer of an incompetent^s property to 
his daughter and grandchildren was made before, 
but was not complied with until after, the enact¬ 
ment of the statute.^® The statute does not apply 
where the gift is deemed complete prior to the en¬ 
actment of the statute, as where the power of rev¬ 
ocation reserved can be exercised by the donor only 
in conjunction with a person having a substantial 
adverse interest.®^ 

§ 63. - Occupation or Business Taxes 

Statutes imposing taxes on a business or occupation 
are not retroactive. 

In computing a tax imposed by statute on a busi¬ 
ness, measured by receipts, money received after 
the passage of the statute, but which is the product 
of business done before such passage, is not to be 
taken into account.®® Statutory provisions con- 


Boston V. Merchants Nat. Bank of 
Boston, 52 N.E 2d S31. 

Pa.—In re Jeffery's Estate, 32 Pa. 
Dist. & Co. 5, affirmed 3 A.2d 393, 
333 Pa. 15. 

51. Pa.—In re Parker’s Estate, 34 A. 
2d 514, 348 Pa. -211. 

52. U.S.—McClain v. Pennsylvania 
Co. for Insurances on Lives and 
Granting- Annuities, Pa., 108 P. 618, 
47 CC.A. '529—Folsom v. XJ. S., C. 

C. N.T., .21 F. 37—^U. S. v, Leverich, 

D. C.N.Y., 9 F. 586. 

33 C.J. p 311 note 52 [b] (1). 
Beneficially entitlefi 

A succession tax was held to ap¬ 
ply where a remainderman became 
beneficially entitled to the posses¬ 
sion of the estate on the death of the 
life tenant after the passage of the 
act, even though he had an estate in 
expectancy prior to the passage of 
the act.—^Wright v. Blakeslee, N.T., 
101 U.S. 174, 25 L.Ed. 1048—Blake v. 
McCartney, C.C.Mass., 2 F.Cas.No. 
1,498, 4 Cliff. 101, 10 Int.Rev.Rec. 131. 

A saving clause, preserving ac¬ 
crued taxes, in the repealing act did 
not authorize collection of a tax on a 
legacy which did mot become payable 
or vested in possession until after 
the passage of the repealing act.— 
Mason v. Sargent, Mass., 104 U.S. 
■689, 26 L.Ed. 894, followed in Sturges 
V. U. S., N.Y., 6 S.Ct. 767, 117 U.S. 
3'6'3, 29 L.Ed. 920. 

When imposed 

(1) The inheritance tax imposed 


by the War Revenue Act of June, 
1898 c 448 § 29, 30 U.S.St. at L. p 464, | 
although not “due and payable” un¬ 
der § 30 of that act, as amended by 
Act March -2, 1901 c 806 § 11, '31 U. 
S.St. at L. p 948, until one year aft¬ 
er the death of the testator, must 
be deemed to have become an obliga¬ 
tion immediately on the passing hy 
death of a vested right to the pres¬ 
ent possession or enjoyment of a 
legacy or distributive share, so as 
to be within the saving clause of the 
repealing act, preserving all taxes 
"imposed” prior to the taking effect 
of that act, although the testator’s 
death was less than one year prior to 
such date, in view of Rev. St. § 13, 1 
U.S.CA.. § 29, providing that the re¬ 
peal of any statute shall not have 
the effect to release or extinguish 
any penalty, forfeiture, or liability 
incurred thereunder, unless the re¬ 
pealing act shall expressly so pro¬ 
vide.—Hertz V. Woodman, 30 S.Ct. 
621, ,218 U.S. '205, 54 L.Ed. 1001. 

(2) The legacy or inheritance tax, 
being an ad valorem tax, was not 
“imposed,” within the meaning of 
the saving clause of the repealing 
act, until its assessment, and, where 
an intestate died while the taxing 
statute was in force and more than 
one year before its repeal, but owing 
to a dispute as to the heirship and 
the pendency of unsettled claims the 
estate did not become distributable 
or the tax ascertainable until after 
the repealing act took effect, it is not 
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subject to the tax.—^U. S. v. Marion 
Trust Co., Ind., 143 F. '301, 74 C.O.A. 
439, affirmed 27 S.Ct. 794, 20>6 U.S. 
566, 51 L.Ed. 1191. 

53. U.S.—Untermyer v. Anderson, 
N.Y., 48 'S.Ct. 353, 276 U.S. 440, 72 
L.Ed. 645. 

54. U.S.—City Bank Farmers Trust 
Co. V. Hoey, D.C,N.Y., 23 F.Supp. 
'831, affirmed, C.C.A, 101 F.2d 9. 

55. U.S.—^Burnet v. Guggenheim, 53 
S.Ct 3'69, 28'8 U.S. 280, 77 L.Ed. 
'748. 

56. U.S.—Sanford’s Estate v, C. I. 
R., C.C.A., 103 F.2d ‘81, affirmed 60 
,S.‘Ct '51, 30'8 U.S. -39, 84 L Ed. 20, 
rehearing denied -60 S.Ct. 258, 308 
U.S. .637, 84 L.Ed. 529. 

57. U.S—C. I. R. V. Allen, CCA., 
108 F.2d 961, certiorari denied Al¬ 
len V. C. I R., '60 S.Ct 718, 309 U.S. 
680, 84 L.Ed. 1023. 

58. U.S.—City Bank Farmers Trust 
'Co. V. Hoey, C.C.A.N.Y., 101 F.2d 

9. 

59. US.™C. I. R. V. Prouty, C.C.A., 
115 F.2d 331, 133 A.L.R. 977. 

Ko sxLbstamtial adverse interest 
U.S.—C. I. R. V. Warner, C.C.A, 1'27 
F.2d 913. 

60. U.S,—Spreckels Sugar Refining 
Co. V. McClain, C.'C.APa., 109 F 
76, reversed on other grounds 113 
F. 2-44, 51 C.C.A. 201, reversed on 
other grounds 24 S.Ct '376, 192 U.S. 
397, 48 L.Ed. 496. 
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cerning taxes on the capital stock of corporations 
are not retroactive.^^ 

§ 64. - Taxes on Particular Articles and 

Transactions 

Various statutes relating to taxes on particular arti¬ 
cles or transactions have been held not retroactive. 

Various statutes relating to taxes on particular 
articles or transactions,such as a statute impos¬ 
ing an excise tax on the first domestic processing 
of certain foreign oils,®^ have been held not retroac¬ 
tive. A statute imposing an excise tax on sales of 
jewelry by a manufacturer, producer, or importer 
ivas held applicable to sales made after its effective 
date by a corporation which had not manufactured, 
produced, or imported the jewelry in question 
where, intermediate the enactment and effective 
date of the statute, the manufacturer organized, 
and became the sole stockholder of, the corpora¬ 
tion and sold the jewelry to it.®^ 

The repeal of a statute providing for a certain 
deduction or discount on sales of internal revenue 
stamps to a brewer, and used by him in his busi¬ 
ness, does not affect the tax-paying value of stamps 
purchased at a discount before, but not used until 
after, the repealing statute went into effect.®^ 
Where a duty on sugar refined within the United 
States did not accrue until the sugar was sent out 
of the manufactory, and a statute discontinued the 
duty from and after a certain date, sugar refined, 
but not sold or sent out before the specified date 
was not liable to duty.^® 

g 65. - Stamp Taxes 

With the exception of provisions for validation of un¬ 
stamped papers, statutes dealing with documentary 
stamps are not retroactive. 


Statutes requiring stamps on certain papers,^*^ or 
prohibiting the use of unstamped papers as evi- 
dence,^S are not retroactively applicable to writ¬ 
ings made before their enactment; but it has been 
held otherwise as to statutes providing for valida¬ 
tion of unstamped writings.^^ 

§ 65 . - Assessment, Collection, and En¬ 

forcement 

Although many statutory provisions dealing with the 
assessment and collection of federal taxes have beejn beid 
retroactive, some provisions have been held not to op¬ 
erate retrospectively. 

Some statutes dealing with the assessment and 
collection of federal taxes have been held retroac¬ 
tive, while others have been held not to operate 
retrospectively,'^^ such as an amendment prohibit¬ 
ing suits to restrain the assessment or collection of 
any tax imposed on or after the date of the adop¬ 
tion of the amendment.'^^ A state statute entitling 
the beneficiary to the proceeds of a life insurance 
policy as against insured’s creditors does not pre¬ 
clude distraint, for federal taxes owing by insured, 
of policies issued before enactment of the stat- 
ute.*^^ Where the liability of an executor for a 
tax deficiency had ended by settlement of the es¬ 
tate and discharge of the executor prior to the 
enactment of a statute requiring notice to the 
commissioner of internal revenue of termination 
of fiduciary capacity, the statute did not revive 
liability, although no notice to the commissioner 
had been given.'^^ The right of the government 
to recover corporation excise taxes is controlled by 
the acts of congress in force when the taxes are 
levied.'^^ 

Limitations. Some statutes imposing limitations 
on the assessment or collection of federal taxes are 
intended to be retroactively applicable,an iii- 


81. national Industirial I^oovery 
Act 

U.S.-Yellow Cab Co. v. U, S., C.C. 
A.I11., 123 F.2d 632—U. 'S. Steel 
Products Co, V. U. S., D.C.jST.J., 36 
F.Supp. 36 S. 

Stevenne Act of 1934 
U.'S.—Yellow Cab Co. v. U. S., O.O.A. 
Ill., 123 F.2d 632. 

82. p.S.—U. S. T. Bennett, Ohio, 15 
Wall. ‘660, 21 L.Ed. 104—U. S. v. 
Singer, Ill., 15 Wall. Ill, 21 iL.Ed. 
49—U. S. V. Pennington, Pa., 27 
F.Cas.No.16,025, PetC.C. 113. 

63. U.S.—Colgate - Palmolive - Feet 
Co. V. U. S., Bel., 64 S.Ct, 227, 320 
U.S. 422, 86 L.Ed. 14‘3, rehearing 
denied 64 S.Ct. 433, two cases, 320 
U.S. 816, 67 L.Ed. 493. 

64, US.—Mehrlust v, Higgins, C.C. 
A.N'.Y., 112 F.2d 717, certiorari de¬ 


nied 61 S.Ct 44, -311 U.S. 677, 85 
•L.Ed. 4‘35. 

65. U.S.—^Nassau Brewing Co, v. 
Moore, C.C.N.Y., 97 F. 206. 

66. U.S.—Pennington v. Coxe, Pa., 
2 Cranch 33, 2 L.Ed. 199. 

67. Mich.—Flower v. Kellum, 14 
Mich. 300. 

63. Wis.—Rheinstrom v. Cone, 26 
Wis. 163, 7 Am.R. 48. 

69. U.S.—U. S. V. Chamberlin, Colo., 
31 S.Ct. 155, 219 U.S. 250, 55 L.Ed, 
204—^Pugh V. McCormick, La., 14 
Wall. 361, ‘20 L.Ed. 789. 

Mich.—Gribson v. Hibbard, 13 Mich. 
i214. 

70. U.S.—Bandelet v. Smith, Md., Ii8 
Wall. 642, ‘21 L Ed. 758—Felland v. 
Wilkinson, B.C.Wis., 33 P.2d “9 61. 

71. U.S.—C. I. R. Y. Uniacke, C.C.A., 
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132 P.2d 781—U. S, Y. Mustarl, €. 
C.A.I11., 109 F.2d 438. 

72. US.—^John A. Gebelein, Inc., y. 
Milbourne, B.C.Md., 12 F.Supp. ID'S. 

73. U.’S.—Cannon r. Nicholas, C.C. 
A.C 0 I 0 .. 80 F.‘2d 934. 

74. U.S.—^Hulbnrd r. O. I. R., 56 S. 
Ct 197, 29i6 U.S. 300, 80 L.Ed. '242 

75. U.S.—Becker Bros. v. U. S., C. 
C.A.N.Y., 7 F.'2d 3. 

76. U.S.—^W. P. Brown & Sons Lum¬ 
ber Cq. y. C. I. R, C.C.A., affirmed 
W. P. Brown & Sons Lumber Co. 
Y. Burnet, ‘51 S.Ct 140, 282 U.S. 
283, 7'5 L.Ed. 343—Rasmussen v. 
Brownfield-Canty Carpet Co., C.C. 
A.Mont., 31 P.2d 89—In re McClure 
Co., B.C.Ga., 21 P.2d ‘538—0. B. 
Jennings & Co. y. Reinecke, B.C. 
Ill., 19 'F.Supp, 197. 
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stance being: the E.eventie Act of 1921 § 250 (d), 
imposing- a limitation of five years on the assess¬ 
ment and collection of taxes due tinder prior in¬ 
come tax acts and expressly made retroactive to 
the first of the calendar year.'^'^ Other limitation 
statutes, however, are held not retroactive;'^^ and 
these include the Revenue Act of 1924 § 278 (d), 
imposing a six-year limitation,'^9 effect being given 
to § 278 (e), providing that the section shall not 
affect any assessment made before the enactment 
of the actj by holding that it deprives the section 
of any possible application to cases where assess¬ 
ment had been made prior to enactment of the stat- 
ute.so 

Interest. It has been both affirmed^l and de- 
nied^- that the Revenue Act of 1921 § 250 (e), low¬ 
ering the interest on unpaid income taxes, is retro¬ 
active. 

Crimmal prosecutions. A statute punishing a 
taxpayer’s concealment of assets in connection with 
an offer of compromise is not applicable to a person 


whose offer of compromise antedated the statute 
but a statute expressly providing that it shall not 
relieve any person of any criminal liability previ¬ 
ously incurred under existing laws does not affect 
a prosecution for a violation of the internal reve¬ 
nue la-ws prior to the enactment of the statute.^^ 

Forfeiture. A statute giving the court decreeing 
forfeiture of a vehicle for violation of internal rev¬ 
enue liquor laws exclusive jurisdiction to remit the 
forfeiture was applicable, although it did not go 
into effect until after an automobile had been seized 
and a libel for forfeiture filed^^ or until after a 
judgment for forfeiture had been rendered, where 
an appeal was pending and the judgment was un¬ 
executed.^® 

§ 67. - Refunding and Recovery of Taxes 

Paid 

Some, but not other, statutory provisions relating to 
the refunding and recovery back of federal taxes which 
have been paid are retroactive. 


InapplicaTsle role of construction 
Principle that doubt in tax stat¬ 
utes shall be construed in taxpayer’s 
favor is inapplicable to question of 
whether or not limitation provision 
is retroactive.—In re McClure Co., 
D.C-Ga., 21 F.2d 538. 

77. U.S.—Magree v. U. S., Ct.Cl., 51 
S.Ct. 195, 282 U.S. 432, 7-5 L.Ed. 
442—XJ. S. V. Southern Lumber Co., 
C.C.A.Ark., 51 P.2d 956, 78 A.L.R. 
619, certiorari denied Southern 
Lumber Co. v. U. S., 52 S.Ct. 197, 
284 U.S. 680, 76 L.Ed. 574—United 
Thacker Coal Co. v. C. !• R-, C.C.A., 
46 P.2d 5 - 31 —Trustees for Ohio & 
Big Sandy Coal Co. v. C. I. R., C.C. 
A., 43 P.2d 7S2. 

78. U.S.—Toy v. U. S., a-C.A.Cal., 45 
F.2d 1, certiorari denied 51 S.Ct. 
351, 283 U.S. 82.8, 75 L.Ed. 1441—• 
U. S. V. First Huntington Nat. 
Bank, D.C.W.Va., 34 F.Supp. 678, 
affirmed, C.C.A., First Huntington 
Nat. Bank v. U. S., 117 F.2d •376. 

Taxes barred 

(1) Law extending period for col¬ 
lect m of tax did not apply to taxes 
previously barred.—Burden, Smith & 
Co. V. U. S., D.C.Ga., 32 F.2d 830, af¬ 
firmed, C.C.A., U. S. V. Burden, Smith 
& Co., 33 F.2d 229. 

(2) An express provision to this 
effect is, of course, inapplicable to 
tax not barred when statute was 
passed.—In re McClure Co., D.C.Ga., 
21 F.2d 538. 

Taxpayer's bond 

The Revenue Act of 192’6 § 1106a, 
providing that the bar of the statute 
of limitations against the United 
States shall extinguish the liability, 
as well as bar the remedy, had no 
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effect on a previously executed tax¬ 
payer's bond accompanying a claim 
for abatement, especially in view of 
the repeal of such section, as of the 
date of its enactment, by the Reve¬ 
nue Act of 1928 § •612.—U. S. v. Wyo¬ 
ming Central Ass’n, C.G-A-Wyo., 70 
F.2d 869. 

Belay in colleotiou 

The Revenue Act of 1928 § 611, 
withdrawing the defense of limita¬ 
tion, is applicable where the proceed¬ 
ings for tax collection were delayed 
because of a belief that the statutory 
limitation did not apply to the col¬ 
lection of a tax timely assessed and 
where a claim for abatement was 
filed, although the filing occurred 
after expiration of the limitation pe¬ 
riod.—Vanderlip v. U. S., Ct.CL, 6 F. 
Supp. 965, certiorari denied 5'5 S.Ct 
102, 293 U.S. 588, 79 L.Ed. 68'3. 

Pinal judgment or order 

That part of § 20‘6b of the Emer¬ 
gency Railroad Transportation Act 
of June 16, 1933 which declares that 
the provisions of the subdivision 
shall not affect the statutes of limi¬ 
tation in respect of the assessment 
and collection of income taxes or the 
liability of a carrier for such taxes, 
if such liability has previously been 
determined by the final judgment of 
a court or by the final order of the 
board of tax appeals, manifestly re¬ 
fers to limitations and decisions 
which had already become effective 
at the time the act was passed.— 
Richmond, F. & P. R. Co. v. Early, 
C.O.A.Va., 97 F.2d 312. 

79. U.S,—Rasmussen v. Brownfield- 
Canty Carpet Co., C.C.A.Mont., 31 
P.2d 89—U. S. V. Whyel, D.C.Pa., 
19 P.2d 260, affirmed, C.C.A,, 28 F, 
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2d '30, certiorari dismissed 49 S. 
Ct. 178, 278 U.S. 664, 73 L.Ed. '570, 
and Heiner v. Henry Wilhelm Co., 
49 S.Ct. 178, 278 U.S. 6'64, 73 L.Ed. 
570. 

80. U.S.—Russell v. U. S., Ala., 49 
S.Ct. 121. 27i8 U.S. 181, 73 L.Ed. 
25'5—^U. S. V. Wyoming Central 
Ass’n, C.C.A.Wyo., 70 F.2d '869— 
U. S. V. Southern Lumber Co., C. 

C. A.Ark., 61 P.2d 956, 78 A.L.R. 
'619, certiorari denied Southern 
Lumber Co. v. U. S., 52 S.Ct. 197, 
284 U.S. '680, 76 L.Ed. 574—Henry 
Wilhelm Co. v. Heiner, D.C.Pa., 21 
P.2d 463, affirmed, C.C.A., U. S. v, 
Whyel, 28 P.2d -30, certiorari dis¬ 
missed 49 S.Ct. 178, 278 U.S. 664, 
73 L.Ed. 570 and Heiner v, Henry 
Wilhelm Co., 49 S.Ct. 178, 278 U.S. 
6-64, 73 L.Ed. 570—U. S. v. Whyel, 

D. C.Pa., 19 F.2d 260, affirmed, C.C. 
A., 28 P.2d 30, certiorari dismissed 
49 S.Ct. 178, 278 U.S. 664, 73 L Ed. 
570, and Heiner v. Henry Wilhelm 
Co., 49 S.Ct. 178, 278 U.S. 664, 73 
L.Ed. 570. 

Contra In re McClure Co., D.C Ga., 
21 'F.2d 538. 

81. U.S.—Foss & Co. V. Nichols, D. 
C.Mass., ’3 F.Supp. 371. 

82. U.S.—Big Diamond Mills Co. v. 
U. S., C.aA,Minn., 51 F.2d 721. 

83. U S.—Capone v. U. S., C.C.A.I11.. 
i51 F.3d 609, 76 A.L.R. 1534, cer¬ 
tiorari denied 52 S.Ct. 44, 2.84 U.S. 
.6-69, 76 'L.Ed. :5'66. 

84. U.S.—Alexander v. Thurmond, 
C.C.A.S.C., 272 P. 474. 

85. U.S.—C. I. T. Corporation v. U. 
S., C.C:A.Va., 86 P.2d 311. 

86. U.S.—Beaudry v. U. S., C.C.A. 
Ga., 92 P.2d ‘687. 
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Various statutes relating to the refunding and 
recovery of taxes paid have been held retroactive,^'^ 
such as provisions relating to the refund of process¬ 
ing taxes.A statute prohibiting the refund of 
certain taxes paid after the running of limitations 
has been held applicable to a claim for a refund 
theretofore filed^^ and to suits brought before its 
enactment,^0 even though the taxes were collect¬ 
ed while another statute, providing that the bar of 
the statute of limitations shall extinguish the lia¬ 
bility as well as the remedy, and subsequently re¬ 
pealed as of the date of its enactment, was in 
force.^^ So, also, a statute providing for remis¬ 
sion or refund of a tax on alcohol lost by evapora¬ 
tion is applicable to distilleries and bonded ware¬ 
houses established under general laws prior to the 
enactment of the statute.^^ Taxes not authorized 
when assessed and paid, but subsequently author¬ 
ized by a retroactive statute, may not be recovered 
back.9^ The facts in a particular case may, of 
course, not bring the case within a statute relating 
to the refunding or recovery of taxes paid, even 
though the statute is retroactive.^^ 

Other provisions in statutes dealing with the 
refunding and recovery of taxes paid have been 


held not retroactive.^^ These include provisions 
relating to interest on refunds and credits for over¬ 
payment,^® and a provision that payment of a tax 
under protest is not a condition precedent to an ac¬ 
tion for recovery thereof as illegally collected.^'^ 
The statutes do not aifect prior compromise or clos¬ 
ing agreements between taxpayers and the gov¬ 
ernment;^® nor should they be construed to have 
the retroactive effect of taking away the equitable 
defense of recoupment as applied to claims for re¬ 
fund of taxes assessed and paid before the enact¬ 
ment of the statutes, where such defense would oth¬ 
erwise be available.®® Furthermore, they are not 
retroactive in respect of the time for filing a claim 
for a refund^ or for commencing suit after disal¬ 
lowance of the claim.2 By virtue of the exceptions 
contained in § 2<S3 (f) of the Revenue Act of 1926, 
§ 284 of that act, denying to a taxpayer the power 
to bring a suit for the recovery of a tax after he 
has adopted the procedure of appealing to the 
board of tax appeals, does not prevent him from 
bringing suit where, prior to the enactment of the 
act, he had appealed to the board under the Reve¬ 
nue Act of 1924 § 274 (a) and such appeal was 
pending at the time of the enactment of the act.® 


87. TJ.S.—Coates v. U. S., D.C.N.Y., 
28 P.Supp. 320, affirmed, C.C.A., 111 
‘P.2d 609—Seaman v. Bowers, 0.0. 
A.N.Y., ’297 P. 371. 

88. U.S.—Cudahy Packing: Co. v. 
Harrison, D.C.I11., 18 P.Supp. 250 
—Edwin Cigar Co, v. Higgins, D.C. 
K.Y., 17 P.Supp. 988—Edwin Cigar 
Co. V, Higgins, D.C.N.Y., 14 P.Supp. 
817. 

Contra Wilkes Barre Lace Mfg. Co. 
V. Mundy, D.C.Pa., 13 P.Supp. 870. 

89. U.*S.—Graham v. Goodcell, Cal., 

51 S.Ct l'S6, 282 U.S 409, 75 L. 
Ed. 415—Oak Worsted Mills v. U. 
S., CtCl., 51 S.Ct. 186, 2-82 U.S. 409, 
75 L.Ed. 415—Taft Woolen Co. v. 
U. S., CtCl., 51 S.Ct. 1‘86, 282 U.S. 
409, 75 L.Ed. 415—Second Nat 

Bank of Saginaw, Mich. v. U. S., 
CtCL, 51 S.Ct, 18’6, 282 U.S. 409, 
75 L.Ed. 415—Boston Pressed Met¬ 
al Co. V. U. S., CtCL, 51 S.Ct 186, 
282 U.S. 409, 75 L.Ed. 415—Wright 
& Taylor v, Lucas, Ky., 51 S.Ct 
186, 282 U.S. 409, 75 L.Ed. 415— 
Eastern Equities Corporation v. U. 
S., Mass., 51 S.Ct 186, 282 U.S. 
409, 75 L.Ed. 415—^Darnel Reeves, 
Inc., V. Anderson, N.Y., 51 S.Ct. 
186, 282 U.S. 409. 75 L Ed. 415— 
Jennings v. Anderson, N.Y., 51 S. 
Ct 186, 282 U.S. 409, 75 L.Ed. 415. 

90. U.S.—Graham v. Goodcell, Cal., 
51 S.Ct 186, 282 U.S. 409, 75 iL.Ed. 
415—Oak Worsted Mills v. U. S., 


Ct.Cl., 51 S.Ct 186, 222 U.'S. 409, 
75 L.Ed. 415—Taft Woolen Co. v. 

U. S., CtCl., '51 S.Ct 186, 282 U.S. 

409, 75 L.Ed. 415—Second Nat 

Bank of Saginaw, Mich. v. U. S., 
CtCl., -51 S.Ct 186, 282 U.S. 409, 
75 L.Ed. 415—Boston Pressed Met¬ 
al Co. V. U. S., CtCl., 51 S.Ct 186, 
282 U.S. 409, 75 L.Ed. 415— 

Wright «& Taylor v. Lucas, Ky., 51 
S.Ct 186, 282 U.S. 409, 75 L Ed. 
415—Eastern Equities Corporation 

V. U. S., Mass., 51 S.Ct 186, 282 U. 

S. 409, 75 L.Ed. 415—Daniel 

Reeves, Inc., v. Anderson, N.Y., 51 
S.Ct 186, 2-82 U.S. 409, 75 L.Ed. 
415—Jennings v. Anderson, N.Y., 
51 S Ct 186, -282 U.S. 409, 7'5 L.Ed. 
415. 

9?.. U.S.—^Mascot Oil Co. v. U. S., 
CtCl., 51 S.Ct 196, 282 U.S. 434, 75 
L.Ed. 444—U. S. v. Wyman Part¬ 
ridge & Co., CtCl., 51 S.Ct 196, 282 
U.S. 434, 75 L.Ed. 444—Heiner v. 
Erie Coal & Coke Co., Pa., 51 S.Ct 
196, 282 U.S. 434, 75 L.Ed. 444— 
U. S. V. Southern Lumber Co., C.C. 
A.Ark., 51 P.2d 956, '78 A.L.R. 619. 
Contra Clinton Iron & Steel Co. v. 
Heiner, D.C.Pa, 30 P.2d 542. 

92. U.S.—iLucas v. Kentucky Dis¬ 
tilleries & Warehouse Co., C.C.A. 
Ky., 70 P.2d 883. 

93. U.S.—^Hecht V. Malley, Mass., 
44 S.Ct 462, 2-66 U.S. 144, 68 L.Ed. 
949. 


94. U.S.—U. S. V. Fidelity Trust Co., 
CtCl., 32 S.Ct 59, 222 U.S. 158, 56 
L.Ed. 137—Magee v. U. S., CtCl., 
37 p.2d 763, affirmed 51 S.Ct 195, 
•282 U.S. 4'32, 75 L.Ed. 442. 

95. U.S.—Hickman v. U. S., D.C. 
Conn., 47 P.2d 32'8. 

96. U.S.—U. S. V. McKinney, C.C.A. 
Ohio, 107 P.2d 879—U. S. v. Botany 
Worsted Mills, C.C.A.N.J., 98 P.2d 
880. 

97. U.S.—Warner v. Walsh, D.C. 
Conn., 27 P.2d 952. 

98. U.S.—Dubinsky v. Becker, C.C. 
A.Mo., 64 P.2d i601—Trumbull Steel 
Co. V. U. 'S., CtCl., 1 P.Supp. 762. 

99. XT.S.—Electric Storage Battery 
Co. V. Rothensies, D.-C.Pa., 57 P. 
Supp. 731, affirmed, C.C.A., 152 P. 
2d 521—^West Virginia Pulp & Pa¬ 
per Co. V. McElligott, D.CN.Y., 40 
P.Supp. 765. 

1. U.S.—McKesson & Robbins v. 
Edwards, ■C.C.A.N.Y., 57 F.2d 147 
—State St. Trust Co. v. U. S., D. 
C.Mass., 59 P.Supp. 467, affirmed, 
C.C. A., 151 P.2d 1022. 

2. U.S.—Edwards v. Malley, C.C.A. 
Mass., 109 P.2d 640. 

3. U.S.—Old Colony Trust Co. v. C- 
I. R., 49 S.Ct 499, 279 U.S. 716, 
73 L.Ed. 918—Emery v. U. S., D.C. 
Pa., -27 P.2d 992—George S. Colton 
Elastic Web Co. v. White, D.C. 
Mass., 16 P.Supp. 726. 
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E. ADMINISTRATIVE REGULATIONS 


1. Making, Requisites, and Validitt 


§ 68. In General 

The treasury department may issue regulations for 
the proper enforcement of the internal revenue laws and 
such regulations are valid if reasonable and not in con¬ 
flict with the statutes. Interpretative regulations are 
proper if the statute Is general in terms or ambiguous. 

The treasury department generally has the pow¬ 
er, either expressly conferred by the internal reve¬ 
nue statutes,^ or as an incident to its power to ad¬ 
minister the internal revenue laws,^ to promulgate 
rules and regulations which will make possible the 
proper enforcement of the internal revenue laws.® 


This includes the power to make regulations for the 
information of taxpayers, the guidance of the tax 
collectors, and the realization of the purposes of 
the taxing acts,*^ as well as the right to issue formal 
regulations interpreting and construing the internal 
revenue laws.^ 

Treasury rules and regulations promulgated to 
implement the administration of the internal reve¬ 
nue laws are entitled to great weight and will not 
be disregarded except for substantial reasons.® 
However, to be valid, the rule or regulation 
must be reasonable,^® and must be consistent with 


4- U.S.—Fawcus Mach. Go. v. U. S., 
CtCL, 51 S.Ct. 144, 282 U.S. 375, 75 
L.Ed. 397—-Spreokels v. C. I. R., C. 
G.A., 119 F.2d 667, affirmed 'Spreck- 
els V. Helvering-, *62 S.Ct. 777, '315 

U. S. 626, 86 Lr.Ed. 1073—U. I. R. v. 
Winslow, C.C.A., 113 P.2d *418, 133 
A.L.R. 405—^West Virginia Pulp & 
Paper Co. v. McElligott, D.C.N.T., 
40 P.Supp. 765—U. S. V. Bittinger. 
D.C.Mo., 24 F.Cas.No.14,599, 21 Int. 
Rev.Rec. 342—U. S. v. Thirty-Sev¬ 
en Barrels of Apple Brandy, D C. 
Ky., 28 F.Cas.No 16,466, 11 Int.Rev. 
Rec. 125. 

33 C.J. p 330 note 79. 

Problem technical and involved 

The rule-making power should be 
interpreted so as to strengthen rath¬ 
er than to weaken administrative 
powers to deal with a problem, the 
practical solution to which entails 
highly technical and involved fact¬ 
ors, and restrictions on such powers 
should not be lightly imposed where 
the incidence of rules promulgated is 
prospective only.—Helvering v. Wil- 
shire Oil Co., 60 S.Ct. 18, 308 U.S. 90, 
84 L.Ed. 101, rehearing denied 60 
S.Ct. 292, 30i8 U.S. 638, '84 L.Ed. 530. 
Approval of regulations 

Under statute authorizing commis¬ 
sioner of internal revenue to promul¬ 
gate regulations with the approval 
of the secretary of the treasury, the 
acting secretary had power to give 
the requisite approval.—U. S. v. Sig¬ 
nore, C.C.A.I11., 115 P.2d '669. 

5. U.S.—Spreckels v. C. I. R., C.C. 
A., 119 P.2d 667, affirmed iSpreckels 

V. Helvering, '62 S.Ct. 777, 315 U.S. 
>6*26, 86 L.Ed. 1073. 

e. U.S.—^Allis V. La Budde, C.C.A. 
Wis., 128 P.2d '838, mandate 
amended I’Sl F.2d 78—Sterling Oil 
<fe Gas Co. V. Lucas, D.C.Ky., 51 
!P.2d 413, affirmed, C.C.A., Lucas v. 
Sterling Oil & Gas Co., 6,2 F.‘2d 
951—St. Paul Fire & Marine Ins. 
Co. V. Reynolds, D.C.Minn., 44 F. 
Supp. 86'3—^Fresno Grape Products 


Corporation v. U. S., Ot.Cl., 11 F. 
Supp. 55—In re Comingore, D.C. 
Ky., 96 F. 552, affirmed Boske v. 
Comingore, 20 S.Ct. 701, 177 U.S. 
459, 44 L.Ed. 846. 

33 C.J. p 330 notes 82, 83, p 349 
notes 20 [a], 22. 

The function of treasury regula¬ 
tions is to further the administration 
of the revenue acts.—^Nicholas v. 
Fifteenth Street Inv. Co., C.C.A.C 0 I 0 ., 
105 F.2d 289. 

Permissible delegation of power 
U.S.—S. Slater & Sons v. White, CC. 
AMass., 119 F.2d '839—U. S. v. 
Glidden Co., C.C.A.Ohio, 119 F.2d 
'235, certiorari denied Glidden Co. 
V. U. S., 62 S.Ct. 182, two cases, '314 
U.S. 678, 86 L.Ed. 542—U. S. v. 
Rosenzweig, D.C.Pa., 25 P.Supp. 
811. 

Congressional resolution approving 
regulation 

U.S.—F. H. E. Oil Co. V. C. I. R., C. 
C.ATex., 150 P.2d 857. 

7. U.S.—^Lamont v. C. I. R., C.C.A., 

1-20 P.2d 996—Spreckels v. C. I. R, 
C.C A., 119 F.2d '667, affirmed 

Spreckels v. Helvering, 62 S.Ct. 
777, '315 U.'S. -626, '86 L.Ed. 1073. 

Evidence as to tan collection in state j 
courts 

A regulation directing collectors 
to refuse to produce, in criminal 
prosecutions in the state courts, the 
returns made to the collectors, or 
the lists showing payments of fed¬ 
eral liquor taxes, or to give informa¬ 
tion derived from official sources as 
to the fact of such payments, is val¬ 
id.—In re Weeks, D.C.Vt., 82 P. 729. 

8. U.S.—Star Motor Co. of Califor¬ 
nia V. U. S., Ct.Cl., 41 P.2d 901— 
Colgate-Palmolive-Peet Co. v. U. 
S., D.C.Del., '37 F.Supp. 794, af¬ 
firmed, C.C.A, 130 F.2d 91-3, af¬ 
firmed i64 S.Ct. .227, 320 U.S. 42'2, 
88 L.Ed. 143, rehearing denied 64 
iS.Ct. 433, two cases, 320 U.S. '816, 
88 L.Ed. 493. 


9. U.S.—Pawcus Mach. Co. v. U. S., 
Ct.Cl., 51 S.Ct 144, 282 U.S. 375, 
7'5 L.Ed. 397—^Jones v. Gaylord 
Guernsey Farms, C.C.A.Okl., 128 P. 
2d 1008—Curtiss v. C. I. R., C.C. 
A., 57 F.2d 847—Kew World Life 
Ins. Co. V. U. S., Ct.Cl., 26 P.Supp. 
444, affirmed 61 S.Ct. 314, '311 U.'S. 
•620, -85 LEd. '393—M. E. Blatt Co. 
V. U. S., CtCL, 23 F.Supp. 461, re¬ 
versed on other grounds 59 S.Ct. 
186, 305 U.S. 267, 83 LEd. 167— 
Pickwick Corporation v. Welch, D. 
C.Cal., 21 P.Supp. 664. 

D.C.—Better Business Bureau of 
Washington, D. C., v. U. S., 148 F. 
2d 14, 79 U.'S.App.DC. 380, af¬ 

firmed 66 S.Ct. 112—^Christopher v. 
Burnet 55 P.2d -527, -60 App.D.C. 
365. 

Executive construction of internal 
revenue laws generally see supra 
§ 57. 

10. U.S.—Pawcus Mach. Co. v. U. 
S., CtCL, 51 S.Ct 144, 282 U.S. 375, 
75 L Ed. '397—Santa Monica Moun¬ 
tain Park Co. v. U. S., C.C.ACal., 
99 F.2d 450, certiorari dismissed 
59 ‘S.Ct. '647, 306 U.S. 666, S3 L.Ed. 
1062—^Helvering v. Safe Deposit & 
Trust Co. of Baltimore, C.C.A., 95 
P.2d 806—Burnet v. Lexington Ice 
& Coal 'Co., C.C.A., 62 F.2d 906— 
Sterling Oil & Gas Co. v. Lucas, D. 
C.Ky., 51 F.2d 413, affirmed, C.C.A., 
Lucas V. Sterling Oil & Gas Co., '62 
F.2d 951—Skinner y. Eaton, C.C.A. 
Conn., 45 F.2d 568, certiorari de¬ 
nied 51 S.Ct. 4lS6, 283 U.S. 8'37, 75 
L.Ed. 1449—U. S. v. Briggs Mfg. 
Co., C.C.A.Conn., 40 F.2d 425—Buf¬ 
falo Brake Beam Co. v. U. 'S., Ct. 
CL, 19 F.Supp. 250—^Kingan & Co. 
V. Smith, D.C.Ind., 17 P.Supp. *217 
—Fresno Grape Products Corpora¬ 
tion V. U. S., CtCL, 11 F.Supp. 55 
—^Western Extracting Co. v. Smie- 
tanka, Ill., 234 F. 229, 14'8 C.C.A 
131—Van Diest v. U. S., 57 Ct.CL 
•655. 

33 C.J. p 350 note 2'6. 
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the statute implemented,or not in conflict 
with the statute implemented^ 2 as judicially con¬ 
strued,^^ Moreover, the regulation must be con¬ 
fined within the general scope of the statuteJ^ 
Obviously, the treasury cannot by regulation do 
what congress is without power to authorize; the 
regulations must conform to the Constitution.^^ 


An interpretative regulation is proper where the 
internal revenue law involved is expressed in gen¬ 
eral terms or where it is ambiguous as applied to 
particular situations.^® It has been held that the 
promulgation of an interpretative regulation does 
not remove the statute from the field of judicial 
construction;^'^ and that the regulation is valid 


IReasonaWy adapted to tlie enforce¬ 
ment of tlie statute 
XJ.S.—Ithaca Trust Co. v. U. S., 64 
Ct.Cl. 6S6, reversed on other 
grounds 49 S.Ct. 291, 279 U.S. 151, 
73 647. 

Whether regulation provides hest 
method, or most desirable method, of 
administering the act will not be 
considered; it is sufficient if the reg¬ 
ulation adopts a reasonable method. 
—^Winter Realty & Const. Co. v. O. 

I. R, C C.A., 149 F.2d 567, certiorari 
denied ‘66 S.Ct. 92, 

Best accounting* practice; inven¬ 
tories 

Regulations as to inventories, the 
circumstances under which they 
must be used, the manner of their 
taking, and the basis of valuation 
thereof, which have been uniformly 
sustained by the courts, will not be 
reexamined as to whether they ac¬ 
cord with the best accounting prac¬ 
tice in the trade.—Bedford Mills v. 
U. S., Ct.CL, 59 P.2d 262, motion 
overruled 2 P Supp. 769, certiorari 
denied 54 S.Ct 71, 290 TJ.S. 655, 78 
L.Ed. 5'67. 

II. U.'S.—Pawcus Mach. Co. v. U. S., 
CtCL, 51 S.Ct. 144, 282 U.S. 375, 75 
Li.Ed. 397—Detroit & Windsor Fer¬ 
ry Co. V. Woodworth, C.C.A.Mich., 
115 F.2d 79'5, certiorari denied 61 
S.Ct 712, -312 U.S. 692, 85 U.Ed. 
1128—U. S. V. Peabody Co., C C.A. 
Tenn., 104 P.2d 267—^Helvering v. 
Safe Deposit & Trust Co. of Bal¬ 
timore, C.C.A., 95 P.2d 806—C. I. 

R. V. Bryn Mawr Trust Co., C.C.A., 
■87 P.2d 607—Burnet v. Moore Cot¬ 
ton Mills Co., C.C.A., 49 P;2d 59— 
General Motors Acceptance Corp. 
V. Higgins, D.C.N.T., 60 P.Supp. 
979—West Virginia Pulp & Paper 
Co. V. McElligott, D.C.N.Y., *40 F. 
■Supp. 76'5—Hanson v. Dandy, D.C. 
Minn., 24 P.Supp. •5'35—M. E. Blatt 
Co. V. U. S., CtCl., 23 P.Supp. 461, 
reversed on other grounds 59 S.Ct 
186, 305 U.S, 2'67, 83 L.Ed. 167— 
Beattie Inv. Co. v. U. S., D.C.Mo., 
23 P.Supp. 191, affirmed, C.C.A., 101 
P.2d 850—^Kingan & Co. v. Smith, 
D.CInd., 17 P.Supp. .217—Fresno 
Grape Products Corporation v. U. 

S. , CtCl., 11 P.Supp. 55—Gorton- 
Pew Fisheries Co. v, Malley, D.C. 
Mass., 8 P.Supp. 39, vacated on 
other grounds, C.C.A., 78 P.2d 812. 

Consolidated returns 
Commissioner's statutory authori¬ 


ty to promulgate regulations govern¬ 
ing consolidated returns must be 
used fairly without doing violence to 
statutory provisions.—Wishnick- 

Tumpeer, Inc. v. Helvering, 77 F.2d 
774, -64 App.D.C. 295, certiorari de¬ 
nied 5-6 S.Ct 151, 296 U.S. 628, SO L. 
Ed. 44‘6. 

12, U.S.—^U- *S. V. Public Service Co. 
of Colorado, C.C.A.C 0 I 0 ., 143 P.2d 
79—^New York Handkerchief Mfg. 
Co. V. U. S., C.C.A.I11., 142 P.2d 
111, certiorari denied 65 S Ct '58, 
323 U.S. 725, 89 L.Ed. 582—Kauf¬ 
man V. U, S., C.aA.Va., 131 F.2d 
t854—Jones v. Gaylord Guernsey 
Farms, G.C.A.Okl., 12-8 F.2d 1008— 
Partee v. C. I. R, C.C A., 114 F.2d 
716—.Welch V. Kerckhoff, C.C.A. 
Cal., 84 P.2d 295, 106 A.L.R. 1434— 
Aluminum Goods Mfg. Co. v. C. I. 

R. , C.C.A., 56 P.2d 568, affirmed 53 

S. Ct 227, '287 US. »544, 77 L.Ed. 
484—C. I, R. V. Old Colony R. Co., 
C.C.A., 50 P.2d 896, reversed on 
other grounds 52 S.Ct. 211, 284 U. 
S. 552, 76 L.Ed. 484—Williams v. 
C. I. R., C.C.A., 44 F.2d 467—Doug¬ 
las County Light & Water Co. v. 
C. I. R., C.C.A., 4*3 F.2d 904— 
Union Bed & Spring Co. v. C. I. 
R., C.C.A., 39 P.2d 383—Crocker v. 
Lucas, C.C.A., 37 P.2d 275—Wright 
& Taylor v. Lucas, D.C.Ky., 34 P. 
2d 328, affirmed, C.C.A., 45 P.2d 75, 
affirmed Graham v. Goodcell, 51 S. 
Ct 186, 282 U.S. 409, 75 L.Ed. 415 
—Beattie Inv. Co. v. U. S., D.C.Mo., 
23 P.Supp. 191, affirmed, C.C.A., 
101 P.2d 850—Cincinnati Soap Co. 
V. U. 'S., D.C.Ohio, 22 P.Supp. 141 
—Intercoast Trading Co. v. Mc¬ 
Laughlin, D.aCal., 18 P.Supp. 149 
—Union Trust Co. of Rochester v. 
U. S., D.C.N.Y., 5 P.Supp. *259, af¬ 
firmed, C.C.A., '70 F.2d '629, certio¬ 
rari denied U. S. v. Union Trust 
Co, of Rochester, -55 S.Ct. 99, 293 
TJ.S. 564, 79 L.Ed. >664—Johnston v. 
U. S., C.C.A.H.Y., 290 P. 120, re¬ 
versed on other grounds U. S. v. 
Johnston, 45 S.Ct. 496, 26'8 U.S. 220, 
!69 L.Ed. 925—Polk v. Page, D.C.R. 
L, 276 P. 128, reversed on other 
grounds, C.C.A., Page v. Polk, '281 
F. 74—Spreckels Sugar Refining 
Co. V. McClain, Pa., 113 P. 244, i51 

C. C.A. 201, reversed on other 
grounds -24 S.Ct 376, 192 U.S. '397, 
48 L.Ed. 496—ICnobloch v. Smith, 

D. C.Conn., 25 P. 1-56. 

Ill.—Chicago, B. & Q. R. Co. v. Cali¬ 
fornia Wine Co., 40 N.E.2d '624, '313 
IlLApp. 498. 


Mass.—Blair v. Claflin, S7 3Sr.E.’2d 
501, 310 Mass. 1^6. 

33 C.J. p 330 notes 80, 81, p 350 note 
27. 

Regulation cannot override plain 
meaning of Revenue Act 
U.'S.—Simpson v. C. L R., C.C.A., 77 
P.2d 668 . 

Purpose and intent of statute 

Rules and regulations of commis¬ 
sioner of internal revenue, if not in 
conflict with purpose and intent of 
statute, have force of law.—Ardsley 
Club V. Durey, D.C.N.Y., 40 P.2d '29’3. 

13. U.S.—C. 1. R. V. Kay Mfg. Cor¬ 
poration, C.C.A., 122 P.2d 443, cer¬ 
tiorari denied Helvering v. Kay 
Mfg. Corporation, 62 S.Ct. 1103, SI'S 

U. S. 680, 8>6 LEd. 1753—C. I. R. v. 
Neal, C.C.A., 65 F.2d 7-61, certiorari 
denied Neal v. C. I. R., 54 S.Ct. 92, 
290 U.S. 675, 78 L.Ed. 682. 

14. U.S.—C. I. R. V. Aluminum Co. 
of America, C.C.A., 142 P.2d 663, 
certiorari denied Aluminum Co. of 
America v. C. I. R., .65 S.Ct. 64, 
323 U.S. 728. 89 LEd. 585—‘C. I. R. 

V. Van Vorst, C.C.A., '59 P.2d 677 
—Eastman Kodak Co. v. U. S., 48 
P.Supp. 357, 99 CtCl. 569. 
“Delegated power must T>e canal¬ 
ized within banks that keep it from 
overflowing. It cannot be unconflned 
and vagrant”—Seattle-First Nat 
Bank V. U. S., D.C.Wash., 44 P.Supp. 
603, 609, affirmed, C.C.A., U. S. v. 
Seattle-First Nat Bank, 136 P.2d '676, 
affirmed 46 S.Ct 713, '321 U.S. 583, 88 
L.Ed. 944. 

Regrulations cannot be broader than 
statute 

U.S.—^Kansas City Structural Steel 
Co. V. C. I. R, C.C.A., *33 P.2d ‘53, 
reversed on other grounds 50 S.Ct 
>263, 2*81 U.S. 264, 74 L.Ed. 848, 
followed in 41 P.2d 1002, two cas¬ 
es. 

15- U.S.—C. I. R. V. Van Vorst, C- 

C.A., 59 P.2d 677. 

10. U.S.—Magruder v. Washington, 
Baltimore & Annapolis Realty Cor¬ 
poration, Md., 62 S.Ct 9'22, '3r6 U.S. 
69, 1 S 6 L.Ed. 1278—^Helvering v. R. 
J. Reynolds Tobacco Co., >69 S.Ct 
423, 306 U.S. 110, '83 L.Ed. ‘536 — 
Hershey Chocolate Co. v. Mc- 
Caughn, C.C.A.Pa., 42 P.'2d 408, re¬ 
versed on other grounds 61 S.Ct 
510, 283 U.S. 488, 75 L.Ed. 1183.' 

17. U.S.—Janney y. Commissioner 
of Internal Revenue, C.C.A., 108 F. 
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only if it is correct.^S Where the language of the 
tax statute is plain and unambiguous, there is no 
occasion for resort to interpretative regulations, 
and a regulation which differs from the statute is 
invalid.^^ An interpretative regulation can inter¬ 
pret and fill in the details of an internal revenue 


§ 68 

act,2<> but it cannot alter, amend, or add to the 
statute.2i The interpretation must be reasonable 
and in furtherance of the congressional intent .22 

Regulations may he amended or changed so as to 
meet administrative exigencies or to conform to 
judicial decisions.^^ The power to change a reg- 


2d 564, affirmed 61 S.Ct 241, '311 U. 
S. 1S9, S5 L.Ed. IIS, 131 A.L.R. 980. 
Operation and effect of regulation 
see infra § 72. 

IS. U.S.—Eastman Kodak Co. v. U. 

S., 48 F.Supp. 357, 99 Ct.Cl. 569— 
Xew IVorld Life Ins. Co. v. U. S., 
Ct.Cl., 26 F.Supp. 444, affirmed *61 
S.Ct. 314, 311 U.S. 620, 85 Ju.JEd. 

393. 

19. U.S.—^Koshland v. Helvering, 56 

S.Ct. 767, 298 U.S. 441. SO L.Ed. 

126S, 105 A.L.R. 756—Slough v. C. 
I. R., C.C.A., 147 P.2d 836—Busey 
V. Deshler Hotel Co., C.C.A.Ohio. 
130 P.2d 187, 142 A.L.R. 563— 

Palmer v. U. S., 67 Ct.Cl. 648. 

D.C.—Burnet v. Marston, 57 F.2d 611, 
61 App.D.C. 91. 

20. U.S.—C. I. R. V. Warren Web¬ 

ster Trust No. 1, C.C.A., 122 F.2d 
915—Santa Monica Mountain Park 
Co. V. U. S., C.C.A.Cal., 99 F.2d 4'50, 
affirming 20 F.Supp. 209, certiorari 
dismissed 59 S.Ct. 647, 306 U.S. 

666, 'S3 L.Ed. 1062—Ramsey v. 

Commissioner of Internal Revenue, 
C.C.A.. 66 P.2d 316, certiorari de¬ 
nied Rams-ey v. Helvering, 54 S.Ct. 
91, 290 U.S. 673, 78 L.Ed. 581. 

21. U.S,—Blumberg v. Smith, C.C.A. 

Ind., 138 F.2d 9o6—C. I. R. v. Com¬ 
modore, C.C.A., 135 F.2d 89—Busey 
v. Deshler Hotel Co., C.C.A.Ohio, 
130 E.2d 187, 142 A.L.R. 563—Al¬ 
lis V. La Budde, C.C.A.Wis., 128 F. 
‘2d 838, mandate amended 131 F.2d 
78—C. I. R. V. Warren Webster 
Trust No. 1, C.C.A., 122 F.2d 915— 
Keystone Automobile Club Casual¬ 
ty Co. V. C. I. R., C.C.A., 122 P.®2d 
886, certiorari denied 62 S.Ct. 799, 
315 U.S. 814, 86 L Ed. 121'3—C. I. 
R. V. Powers. C.C.A., 116 P.2d 209. 
affirmed 61 S.Ct. 509, 312 U.S. 259, 
85 L.Ed. 817—Partee v. C. I. R., 
C.C.A., 114 P.2d 716—C. I. R. v. 
Winslow. C.C.A., 113 F.2d 418, 133 
A.L.R. 405—De Lappe v. C. I. R., 
C.C.A.T.a., 11-3 F.2d •4'8—Mallinck- 

rodt V. Helvering, C.C.A., 109 F.2d 
933, certiorari denied Belvering v. 
Mallinckrodt, 61 S.Ct. 34., 311 U.S. 
672, 85 L.Ed. 432—Santa Monica 
Mountain Park Co. v. U. S., C.C.A. 
Cal., 99 F.2d 450, certiorari dis¬ 
missed 59 S.Ct. 647, 306 U.S. 666, 
t83 L.Ed, 10*62—American Nat. Ins. 
Co. V. C. I. R„ C.C.A.Tex., 91 F.2d 
705—Ramsey v. C. I. R., C.C.A., 66 
F.2d 316, certiorari denied Ram¬ 
sey V. Helvering, 54 S.Ct. 91, 290 
UjS. '673, 78 L.Ed. '581—Sterling Oil 
& Gas Co. V. Lucas, D.C.Ky., 51 F. 
2d 413, affirmed, C.C.A., Lucas v. 


Sterling Oil & Gas Co., 62 P.2d 951 
—South Carolina Produce Ass’n v. 

C. I. R., C.C.A., 50 F.2d 742—Ards- 
ley Club v. Durey, D.C.N.Y., 40 F. 
2d 293—Cleveland-Cliffs Iron Co. 
V. Routzahn, D.C.Ohio, 21 F 2d 4‘57, 
dismissed, C.C.A, Routzahn v. 
Cleveland Cliffs Iron Co., 27 F.2d 
1021—Eastman Kodak Co. v. U. 

S., 48 F.Supp. '357, 99 Ct.Cl. 569— 
St. Paul Fire & Marine Ins. Co. v. 
Reynolds, D.C.Minn., 44 F.Supp. 
863—Seattle-First Nat. Bank v. U. 

S., D.C.Wash., 44 F.Supp. 603, af¬ 
firmed U. S. V. Seattle-First Nat. 
Bank, 136 F.2d 676, affirmed 64 S. 
Ct. 713, 321 U.S. 583, 88 L.Ed. 944 
—St. Louis Refrigerating & Cold 
Storage Co. v. U, S., 43 F.Supp. 476, 
95 CtCl. 694—Griswold v. U. S., 

D. C.Mass., 36 F.Supp. 714, affirmed, 
•C.C.A. U. S. V. Griswold. 124 P.2d 
599—Clark v. U. S., D.C.Md , 33 P. 
'Supp. 21'6—Knobloch v. Smith, D. 
C.Conn., 25 F.Supp. 156—Cincinnati 
Soap Co. V. U. S., D.C.Ohio, 22 F. 
Supp. 141—Builders' Club of Chi¬ 
cago V. U. S, Ct.Cl., 14 F.Supp. 
1020—Fresno Grape Products Cor¬ 
poration v. U. S., Ct.CL, 11 F.Supp. 
55—Cryan v. Warden, D.C.Cal., 263 
P. 248—William J. Moxley v. 
Hertz, Ill., 185 P. 757, 108 C.C.A. 
95—U. S. V. One Package of Dis¬ 
tilled Spirits, D.C.Ill., 88 F. 856. 

D.C.—Burnet v. Marston, 57 P.2d '611, 
61 App.D.C. 91. 

•33 C.J. p 350 notes 25%, 28, 29. 
Power to nxake law 

The authority of the treasury to 
prescribe rules and regulations for 
the enforcement of the revenue stat¬ 
utes is not a power to make law, for 
no such power can be delegated by 
congress, but is the power to adopt 
regulations to carry into effect the 
will of congress as expressed by the 
statute.—^Hadley Falls Trust Co. v. 

U. S., D.C.Mass., '22 F.Supp. 346, va¬ 
cated on other grounds, C.C.A, 110 P. 
2d 887. 

Property subject to tax 

The treasury department cannot 
hy regulation alter or change or sub¬ 
ject classes of property to taxation 
when not within purview of the Rev¬ 
enue Act.—Central Life Assur. Soc. 

V. Birmingham, D.C.Iowa, 48 F.Supp. 
86'3, affirmed, C.C.A, Birmingham v. 
Central Life Assur. Soc. (Mutual), 
141 F.2d 116. 

Increase measure of tax 

Authority given commissioner of 
internal revenue by Revenue Act to 
make rules and regulations for Its 
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enforcement does not i>ermit him by 
regulation or rulings to increase the 
measure of the tax imposed by the 
statute.—Clicquot Club Co. v. U. S., 
D.C.Mass., 13 P.2d 655. 

Taxpayer's reliance on regulation 
relative to date transaction became 
subject to a tax, would not preclude 
imposition of tax then due under the 
Revenue Act, since regulation could 
not modify or change statute.— 
Fletcher Trust Co. v. Commissioner 
of Internal Revenue, C.C.A., 141 P.2d 
36, certiorari denied &5 S.Ct. 36, 323 
U.S. 711, 89 L.Ed. 572. 

22. U.S.—Slough V. C. I. R., C.C.A, 
14 7 P.2d =836—Busey v. Deshler 
Hotel Co., C.C.A.Ohio, 130 P.2d 187, 
142 AL.R. 563—Partee v. C. I. R., 
aC.A, 114 F.2d 716—Hershey 
Chocolate Co. v. McCaughn, C-C-A 
Pa., 42 P.2d 408, reversed on other 
grounds 51 S.Ct. 510, 2SS U.S. 488, 
75 L.Ed. 1183. 

23, U.S.—Morrissey v. C. I. R., 5’6 S. 
Ct. 289, 296 U.S. 344, 80 L.Ed. '263 
—Helvering v. Edison Bros. 
Stores, C.C.A, 133 P.2d 575, cer¬ 
tiorari denied Edison Bros. Stores 
V. Helvering, 63 S.Ct. 1166, 319 U, 
S. 752, 87 L.Ed. 1706—S. 'Slater & 
•Sons V. White, C.C.AMass., 119 F. 
2d 839—Vawter v. C. I. R., C.C.A, 
83 P.2d 11, certiorari denied 57 S. 
Ct. 42, 299 U.S. ‘578, 81 L.Ed. 426. 
Scope or Importance of cliange ef¬ 
fected by treasury regulations is im¬ 
material if the power to promulgate 
such change exists.—^Helvering v. 
Wilshire Oil Co., -60 S.Ct 18, 308 U.'S. 
90, 84 L.Ed. 101, rehearing denied 60 
S.Ct 292, 30.8 U.S. 63’S, 84 L.Ed. 5*30. 
Approval of judicial interpreta*tion 

The commissioner, by amending a 
regulation in almost the exact lan¬ 
guage of the opinion of the court in¬ 
terpreting previous regulation, was 
not merely making a correction of 
inaccuracy in existing regulation, 
but adding his own approval to in¬ 
terpretation given thereto by court. 
—Investment Corporation of Phila¬ 
delphia v. U. 'S., D.C.Pa., 4'3 F.Supp. 
64. 

IJstoppel 

The commissioner's application of 
old rule for determining depletion 
allowance for oil and gas wells after 
enactment of 1926 statute making a 
radical change as to basis for com¬ 
puting allowance, did not estop com¬ 
missioner from changing rule if con- 
I vinced he was wrong.—C. I. R v. T. 

I h. E. Oil Co., C.C.ATex., 102 F.2d 
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Illation is not lost by the fact that the regulation 
has been in force in the same form for a substan¬ 
tial period of time;24 nor is it lost, as discussed 
infra § 70, by virtue of the fact that congress, b}' 
reenactment of the internal revenue statute, has 
impliedly approved the regulation. 

§ 59 , -Particular Regulations 

The general rules as to the validity of internal rev¬ 
enue regulations have been applied in determining the 
validity of regulations promulgated under internal rev¬ 


enue statutes imposing income, estate, and gift taxes, 
and taxes on specific articles or transactions, providing 
for refund of taxes, defining offenses, and imposing 
penalties and forfeitures. 

Under the general rules discussed in the last sec¬ 
tion, many regulations promulgated by the treasury 
department under the internal revenue laws impos¬ 
ing income taxes have been held, under the par¬ 
ticular facts before the court, to be valid,^5 such 
as regulations relating to affiliated companies and 
their returns,26 bad debts,27 corporation's dealing iu 


596, affirmed F. H. E Oil Co. v. Hel- 
vering, 60 S.Ct. 26, 30S U.S. 104, 84 
L.Ed. 109. 

Amended to read as foUows” 

The amendment of treasury regu¬ 
lations which provided that regula¬ 
tion was "amended to read as fol¬ 
lows” repealed previous provisions 
of regulation except those included 
in amendment.—Shotwell Mfg. Co. v. 
Harrison, D.C.Ill., 27 F.Supp. 422. 
Change, mating transaction former¬ 
ly untaned, taxable 
Amendment of treasury regula¬ 
tions so as to subject to income tax 
gain, formerly not taxed, derived by 
corporation from sale of its own 
capital stock if it deals in its own 
stock as it might in the stock of an¬ 
other corporation, was applicable to 
subsequent tax years, although there 
had been no change in -statutory def¬ 
inition of gross income,—^Aviation 
Capital V. Pedrick, D.O.N.T., 56 P. 
Supp. 964, affirmed, C.G.A., 148 F.2d 
165, certiorari denied 66 'S.Ct. 28. 

24. U.S.—American Chicle Co. v. U. 
S., Ct.Cl., 62 'S.Ct. 1144, 316 U.S. 
450, 86 L..Ed. 1591. 

25. U.S.—C. I. It. V. Wheeler, 6'5 S. 
Ct. 799, 324 U.S. 54*2, 89 L.Ed. 116-6, 
rehearing denied 65 S.Ct. 1182, 32'5 

U. S. '892, 89 LEd. 2004--Magruder 

V. Washington, Baltimore & An¬ 

napolis Realty Corporation, Md, 
'62 S.Ct. 922, 316 U.S. '69, 86 L.Ed. 
1278—Textile Mills Securities Cor¬ 
poration V. C. I. R, 62 -S.Ct. '272, 

314 U.S. 326, 86 L.Ed. 249—Hel¬ 

vering V. Reynolds, -61 S.Ct. 971, 
313 U.S. 428, 85 L.Ed. 1438, 134 

A.L.R. 1155—Helvermg v. R. J. 
Reynolds Tobacco Co., i59 S Ct. 423, 
306 U.S. 110, 83 L.Ed. 536—Mor¬ 
rissey V. C. I. R., 56 S.Ct. 2'S9, 
•296 U.S. 344, 80 LEd. 263—Murphy 
Oil Co, V. Burnet, 53 S.Ct. 161, 287 
U.S. 299, 77 L.Ed. '318—Fawcus 

Mach. Co. V. U. S., 51 S.Ct. 144, 
2'82 U.S. 375, 7-5 L.Ed. 397—Win¬ 
ter Realty & Const. Co. v. O. I. R., 

‘ C.'C.A., 149 F;2d '567, certiorari de¬ 
nied 66 S.Ct. 92-—Postal Mut In- 
dem. Co. v. C, I. R., C.C.A.Tex., 147 
F.2d 68'3—Shellaharger Grain 
Products Co. V. C. I. R., C.C.A., 146 
F.2d 177—Higgins v. C. I. R., C.C. 
A., 143 F.2d 654—Levitt & Sons v 
JSTunan, C.C.A., 142 F.2d 79'5--C. I. 


R. V. Aluminum Co. of America 
C.C.A., 142 P.2d ‘663, certiorari de¬ 
nied Aluminum Co. of America v 
C. I. R, 65 set. 64, 32'3 U.S. 72iS, 
89 L.Ed. 58*5—Cassatt v. C. I. R., 
CC.A., 137 P.2d 745—First ISTat. 
Ben. Soc. v. Stuart, C.C.A.Ariz, 134 
F.2d 438, certiorari denied 63 S. 
Ct. 1447, ‘320 U.S. 211, 87 LEd. 
1848—Lohman v. C. I. R., C.C.A., 
133 P.2d 977—^Helvering v. Cannon 
Valley Milling Co., C.C.A., 129 F.2d 
642—Linen Thread Co. v. C. I. R., 
C.C.A., 128 P.2d 166, certiorari de¬ 
nied Linen Thread Co. v. Helver¬ 
ing. 6'3 S.Ct. 79, 317 U.‘S. 673, 87 
L.Ed. 541—C. I. R. V. Crichton, C. 
C.A.La, 122 F.2d 181—Augustus v. 
C. I R., C.aA., 118 F.2d ’38, cer¬ 
tiorari denied 61 S.Ct. 1095, 313 U. 

S. 585, 83 L.Ed. 1540—Grison Oil 

Corporation v. C. I. R., C.C.A., 96 
F.2d 125, certiorari denied Grison 
Oil Corporation v. Helvering, 59 
S.Ct. 73, '305 U.S. 613, 'S'Z L.Ed. 391 
—Rogers Oil & Gas Co. v. C. I. R., 
C.C A., 96 F.2d 125, certiorari de¬ 
nied Rogers Oil & Gas Co. v. Hel¬ 
vering, 59 'S.Ct. 72, 305 U.S. -613, 83 
L.Ed. ’391—First Nat. Bank v. U. 
•S., C.'C.A.€olo., 86 P.2<i 9’38—Mt. 
Vernon Trust Co. v. C. I. R., C.C. 
A., 75 P.2d 93'8, certiorari denied 
■56 S.Ct. 99, 29‘6 U.S. 58'7, (SO L.Ed. 
415—Todd V. C. 1. R., CC.A., 72 
P.2d 998—Wolf son v. Reinecke, C. 
C.A.I11., 72 F.2d 59—J. N. Pharr & 
Sons V. C. 1. R., C.C.A., 56 P.2d 
832—U. S. V. Cafero, C.C.A.N.Y., <55 
F.2d 219—Sterling Oil & Gas Co. v. 
Lucas, D.C.Ky., '51 F.2d 413, af¬ 
firmed, C.C.A., Lucas v. Sterling 
Oil & Gas Co., 62 F.2d 951—Taylor 
Oil & Gas Co. V, C. I. R., C.'C.A., 47 
P,2d 108, certiorari denied Taylor 
Oil & Gas Co. V. Burnet, 51 S.Ct. 
655, 28'3 U.S. -862. 75 L.Ed. 1467— 
U. S. V. Briggs Mfg. Co., C.C.A. 
Conn., 40 P.2d 425—Pekin Cooper¬ 
age Co. V. U. S., Ct.Cl., 40 P.2d 154 
—Second Nat. Bank v. U. S., Ct. 
Cl., 39 F..2d 759, motion denied 42 
P.2d '344, affirmed 51 S.Ct. 1'86, 282 
U.S. 409, 75 L.Ed. 415—Ewing- 

Thomas Converting Co. v. Mc- 
Caughn, D.C.Pa., 30 P.2d 1‘6.6, af¬ 
firmed, C.C.A., 43 F.2d 503, cer¬ 
tiorari denied '51 S.Ct. 181, 282 U.S. 
897, 75 L.Ed. 790—U. S. v. Up¬ 
dike, D.C.Neh., 1 P.2d 650, affirmed 
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Updike V. U. S., 8 P.'2d 913, cer¬ 
tiorari denied 46 S.Ct. 473, 271 U. 
S. 661. 70 L.Ed. 1138—Georg-e E. 
Warren Co. v. U. S., D.C.Mass., 53 
F.Supp. '57'8—North Pennsylvania 
R. Co. V. Rothensies, D.C.Pa., 4-5 F. 
'Supp. 486, affirmed, C.C.A., 134 F. 
2d 333—Investment Corporation of 
Philadelphia v. U. S., D.C.Pa., 43 
F.Supp. 64—Trading Associates 
Corporation v. Magruder, D.C.Md., 
30 F.Supp. 978, affirmed, C.C.A., 
112 P.2d 779—U. S. v. National 
City Bank of New York, D.C.N.Y., 
21 FSupp. 791—Kingan & Co. v. 
Smith, D.C.Ind., 17 F.Supp. 217— 
Bigelow V. Bowers, D.C.N.Y., 5 F. 
■Supp. 346, affirmed, C.C.A., -68 F.2d 
'839, certiorari denied 54 S.Ct. i864, 
'292 U.S. 656, 78 L.Ed. 1504—^Mc¬ 
Keesport Tin Plate Co. v. Heiner, 
D.C.Pa., 4 F.Supp. 245, motion de¬ 
nied 4 F.Supp. 923, affirmed, C.C. 
A.. 77 F.'2d 75'6—J. H. Lane & Co. v. 

U. S., 62 Ct.Cl. 721, certiorari de¬ 
nied 47 S.Ct. 586, 274 U.S. 742, 71 
L.Ed. 1321. 

Purchase at foreclosure sale 
U.S.—Nichols V. C. I. R., C.C.A., 141 
F.2d 870—Hadley Falls Trust Co. 

V. U. S., C.C.A.Mass., 110 F.2d 887 
—Malden Trust Co. v. C. I. R., C. 
C.A., 110 F.2d 751. 

“First in, first out” rule for identi¬ 
fication of stock sold is valid.—^Vaw- 
ter V. C. I. R., C.C.A., 83 'F.2d 11, 
certiorari denied 57 S.Ct. 42, 299 U.S. 
578, 81 L.Ed. 426—C. I. R. v. Mer¬ 
chants' & Mfrs.’ Fire Ins. Co., C C.A., 
72 P.2d 408—^Skinner v. Eaton, C.C. 
A.Conn., 45 F.2d 568, certiorari de¬ 
nied '51 S.Ct. 486, 283 U.S. 837, 76 L. 
Ed. 1449. 

20. U.S.—^^S. Slater & Sons v. WTiite, 
C.C.A.Mass., 119 P.2d 839—C. I. R. 
V. General Machinery Corporation, 
C.'C.A., 95 P.2d 759—Corner Broad¬ 
way-Maiden Lane v. C. I. R., C.C. 
A., 76 F.2d 106—Helvering v. Post 
& Sheldon Corporation, C.C.A., 71 
P.2d 9*30—National Candy Co. v. 
U. S., 67 Ct.Cl. 74, certiorari denied 
50 S.Ct. 33, 280 U.S. '68'2, 74 L.Ed. 
i631. 

D.C,—Pictorial Review Co. v. Helver¬ 
ing, '68 F.'2d 7'66, 63 App.D.C. 21. 

27. U.S.—^Lehman v. C. I. R., C.C. 
A., 129 P.2d 2i8'8—Pacific Nat. Bank 
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own stock, depreciation and depletion,29 forms 
of tax returns,inventories/^ long-term con¬ 
tracts,and the taxpayer’s change of accounting 

method/^ 

Other regulations have been held, under the par¬ 
ticular facts, to be beyond the power of the treas¬ 
ury or otherwise invalid,^^ such as regulations re¬ 


§ e§ 

lating to alHIiated corporations and consolidated 
returns,^5 joint returns of husband and wife,^® and 
the definitions of “income”^'^ and "'taxable year.”3S 
The general rules have also been applied in deter¬ 
mining the validity of regulations promulgated un¬ 
der the internal revenue laws imposing estate tax¬ 
es/^ and under the internal revenue laws impos- 


of Seattle v. C. I. R., C.C.A., 91 F. 
2d 103. 

28. U.S.—^Aviation Capital v. Ped- 
rick, C.C.A.N.Y., 14S F.2d 165, cer¬ 
tiorari denied 66 S.Ct. 2S—Brown 
Shoe Co. V. C. I. R., C.C.A., 133 F. 
2d 5S2—C. I. R. V. Air Reduction 
Co., C.C.A., rSO F.2d 145, certiorari 
denied Air Reduction Co. v. C. I. 

R. , 63 S.Ct 201, 317 U.S. 681, 87 
L.Ed. 546. 

29. U.S.—Doug-las v. C. I. R., 64 S. 
Ct. 988, 322 U.S. 275, -88 L.Ed. 1271 
—Mother (Lode Coalition Mines Co. 
V, Helvering, 6'3 S.Ct 179, 317 U.S. 
2‘2'2, 87 L.Ed. 227, rehearing denied 

63 set 70, 317 U.S. 70*6, 87 L.Ed. 
563—^Helvering v. Wilshire Oil Co., 
60 S.Ct rS, 30S U.S. 90, 84 L.Ed. 
101, rehearing denied 60 S.Ct 292, 
308 U.S. '6Z^8, '84 L.Ed. 5’30-—Hel- 
vering v. Virginian Hotel Corpora¬ 
tion of Lynchburg, C.C.A., 132 F.2d 
909, affirmed 63 S.Ct r2.60, 319 U.S. 
523, 87 L.Ed. 1561, 152 A..L.R. 871, 
rehearing denied 64 S.Ct. 27, 320 U. 

S. 810, 88 L.Ed. 489—Lament v. C. 
I. R., C.C.A., 120 F.2d 996—Sneed 
V. C. I. R., C.C.A.Tex., 119 F.2d 767, 
rehearing denied 121 F.2d 725, cer¬ 
tiorari denied Thompson v. Hel¬ 
vering, 62 S.Ct 297, 314 U.S. 686, 
86 L.Ed. 549—Mineral Mining Co. 
V. U. S., D.C.Wis., 46 F.Supp. 503, 
affirmed, C.C.A., 143 F.2d 51. 

30. US.—C. I. R. V. Lane-Wells Co., 

64 S.Ct 511, '321 US. 219, '88 L.Ed. 
684, certiorari denied 64 S.Ct 41, 
first case, 320 U.S. 741, 88 L.Ed. 
4'39, certiorari granted 64 S.Ct. 41, 
second case, 320 US. 724, 88 L.Ed. 
427. 

31. US.—Cleveland Automobile Co. 
V. U S., C.C.A.Ohio, 70 F.2d 3'65, 
certiorari denied 5'5 S.Ct. 8i8, 293 

U. S. 563, 79 L.Ed. •6'63—^American 
Can Co. V. Bowers, C.O.A.]Sr.T., 35 
P.2d '832, certiorari denied 50 S.Ct 
249, 281 U.S. 73 5, 74 L.Ed. 1151. 

32. US.—Badgley v. C. I. R., C.C.A., 
59 F..2d 203—Bent v. C. I. R., C. 
C.A,, 56 F.2d 99—Hegeman-Harris 
Co. V. U S., CtCl., 23 F.Supp. 450. 

33. U.S.—St. Paul Union Depot Co. 

V. C. I. R., C.C.A., 123 F.2d 235— 
Chicago & N. W. R. Co. v. C. I. R., 
C.C.A., 114 P.2d 882, certiorari de¬ 
nied '61 S.Ct '711, 312 US. 692, 85 
L.Ed. 1128—Shong Inv. Co. v. An- 
glim, D.C.Cal., 45 F.Supp. 711. 

34. US.—Bingham’s Trust v. C. I. 
R., 65 S.iCt 1232, 325 US. 3-65, 89 


L.Ed. 1670—Helvering v. Sabine 
Transp. Co., Tex., 63 S.Ct. 569, 318 

U. S. 306, 87 L.Ed. 773—Helvering 

V. Credit Alliance Corporation, 62 
S.Ct 989, 316 U.S. 107, 86 L.Ed. 
1307—^Koshland v. Helvering, 56 
S.Ct 767, 298 U.S. 4-41, 80 L.Ed. 
1268, 105 A.L.R 756—F. H. E. Oil 
Co. V. C. I. R., C.C.A.Tex., 149 P.2d 
238—C. I. R. V. Callahan Realty 
Corporation, C.C.A., 143 F.2d 214— 
Scofield V. Valley Pipe Line Co., C. 
C.A.Tex., 138 F.2d 835—C. I. R. v. 
Grant Trading Co., C.C.A., 135 F. 
2d 35iS—C. I. R. V. Sun Pipe Line 
Co., C.C.A., 126 P.2d ‘8‘8S—C. I. R. 
V. Warren Webster Trust No. 1, C. 
C.A., 122 F2d 915—^Keystone Auto¬ 
mobile Club Casualty Co. v. C. I. 
R., C.C.A., 122 F.2d 886, certiorari 
denied 62 S.Ct 799, 315 US. 814, 
86 L.Ed 1213—C. I. R. v. Winslow, 
C.C.A.. 113 F.2d 418, 133 A.L.R. 405 
—^Hawke v. C. I. R., C.C.A., 109 F. 
2d 946, certiorari denied Hawke 
V. Helvering, 61 S.Ct 11, 311 US. 
'657, 85 LEd. 421—C. I. R. v. Gen¬ 
eral Machinery Corporation, C.C.A., 
95 F.'2d 759—H. Liebes & Co. v. C. 
I. R., C.'CA., 90 F.2d 932—New 
York Cent R. Co. v, C. I. R., 79 F. 
2d 247, certiorari denied 56 S.Ct 
370, 296 US. 653, 80 L.Ed. 465 and 
Helvering v. New York Cent. R. 
Co., 56 S.'Ct. 370 (two -cases), 29‘6 

U. S, '653, 80 LEd. 465—^Aluminum 
Goods Mfg. Co. V. C. I. R, C.C.A., 
56 F.2d 568, affirmed '53 S.Ct .227, 
287 US. 544, 77 L.Ed. 484—Ster¬ 
ling Oil & Gas Co. V. Lucas, D.C. 
Ky., 51 F.2d 413, affirmed, C.C.A., 
Lucas V. Sterling Oil & Gas Co., 
6'2 P.2d 951—C. I. R. v. Greene, C. 
C.A., 42 P.2d 8'52—^LangstafC v. Lu¬ 
cas, C.C.A.Ky., 1'3 F.2d 1022, cer¬ 
tiorari denied 47 S.Ct HI, 273 US. 
'721, 71 L.Ed. 858—Oklahoma Ben. 
Life Ass'n v. Jones, D.C.Okl., 57 F. 
Supp. 423, affirmed, C.C.A., Jones 

V. Oklahoma Ben. Life Ass’n, 151 
P.2d 505—Continental Bank & 
Trust Co. of New York v. U. S., D. 

C. N.Y., 19 F.Supp. 15—Queen City 
Woodworks & Lumber Co. v. 
Crooks, D.C.Mo., 7 F.Supp. 684— 
U. S. V. Christine Oil & Gas Co., 

D. C La., 269 F. 458—^Edwards v. 
Keith, N.Y., 231 P. 110, 145 C.C.A. 
298. 

35. U.S.—'Corner Broadway-Maiden 
Lane v. C. I. R., C.C.A., 76 P.2d 
106—Kile & Morgan Co. v. O. I. 
R., C.C.A., 41 F.2d 925—In re Tern- 
tor Corn & Fruit Products Co., D. 
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C.Mo.. 299 F. 326, affirmed, C.QJL, 
Schlafly v. U S., 4 F.2d 195. 

36. US.—Taft V. Helvering, N.Y., 
61 S Ct. 244, 311 US. 195, 85 L.Ed. 
122—^Helvering v. Janney, 61 S.Ct 
241, 311 US. rS9, 85 L.Ed. 118, 131 
A.L.R. 980—Gaines v. Helvering, 61 
S.Ct 241, 311 US. 183, 85 L.Ed. 
118, 131 A.L.R. 980—Janney v. €. 
I. R., CC.A., 108 F.2d 5'64, affirmed 
61 S.Ct 241, 311 US. 189, 85 L.Ed. 
118, 131 A.L.R. 980. 

37. US.—M. E. Blatt Co. v. U S., 
CtCL, 59 S.Ct 186, 305 US. 237, 
S3 L.Ed. 167—^Helvering v. Edison 
Bros. Stores, C.C.A., 133 F.2d 575, 
certiorari denied Edison Bros. 
Stores V. Helvering, 63 S.Ct 1166, 
319 US. -752, 87 L.Ed. 1706. 

38. US.—C. I. R. V. Hughes Tool 
Co., C.C.A.Tex., 118 F.2d 474. 

39. US.—In re Tindle’s Estate, D.C. 
Pa., 59 F.Supp. 667, affirmed, C.C. 
A., Pennsylvania Co. for Insur¬ 
ance on Lives and Granting An¬ 
nuities V. U S., 152 P.2d 757. 

Particular regtilatioas held valid 
(1) Method of valuation.—^Mear- 
kle’s Estate v. C. I. R., C.C.A, 129 P. 
2d 3'8'6. 

('2) Other regulations held valid.— 
Merchants Nat Bank of Boston v. C. 
I. R, Mass., 64 S.Ct 108, 3'20 US. 256, 
88 L.Ed. 35—Mearkle’s Estate v. C. 
I. R., supra—First-Mechanics Nat. 
Bank of Trenton v. C. I. R., C.C.A., 
117 P.2d 127, 132 A.L.R. 1459—Hel¬ 
vering V. Mercantile-Commerce Bank 
& Trust Co., C.C.A, 111 F.2d -224, 
certiorari denied Mercantile-Com¬ 
merce Bank & Trust Co. v. Helver¬ 
ing, 60 S.Ct 1104, 310 US. 654, '84 
L.Ed. 1418—Brown v. C. I. R., C.C. 
A., 95 F.2d 184, certiorari denied 59 
S.Ct 147, 305 U.S. '644, 83 L.Ed. 416, 
rehearing denied 59 S.Ct 242, 305 U. 
S. 674, 83 L.Ed. 436. 

Particular regulations held invalid 
(1) Under the estate tax law 'per¬ 
mitting an estate to be valued as of 
one year after decedent’s death, a 
treasury regulation requiring that, if 
during year after death rents, royal¬ 
ties, interest, or dividends are re¬ 
ceived by an estate, such portion 
thereof as had not accrued or was 
not attributable to a period before 
death should be returned in full and 
reckoned as part of the gross estate, 
where an executor elects to value 
I assets as of one year after death or 
as of date of dis-position of any as- 
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ing giit taxes,taxes on specific articles or trans¬ 
actions,^^ or providing for the collection of taxes^^ 
or for the refund or recovery of taxes paid.^^ 
The general rules have also been applied in deter¬ 


mining the validity of regulations promulgated un¬ 
der internal revenue laws defining offenses and im¬ 
posing penalties and forfeitures.^^ 


set.—^I^Iaass v. Higgrins, X.Y., 61 S. 
Gt. 6'31, 3r2 U.’S. 443, 8*5 L.Ed. 940, 
132 A.L..R. 1035—Abendrotli’s Estate 
V. G. 1. R., 61 S.Ct. 631, 312 U.S. 443, 
85 L.Ed. 040, 132 A.E.R. 1035— 

Blacaue's Estate v. C. I. R., 61 S.Ct. 
631, 312 U.S. 443, 85 E.Ed. 940, 132 
A.E.R. 1035—In re Tindle's Estate, 
D.C.Pa., ‘59 P.Supp. 667—Clark v. U. 

S., D.C.Md,, 33 P.Supp. 216. 

(2) Regulation tliat definitely as¬ 
certained debts are to be recognized 
only in so far as they are paid.— 
C. I. R. V. Windrow. C.C.A.Tex., 89 
P.2d '69. 110 AL.R. 1251. 

(3) Other regulations held invalid. 
—U. S. V. Mitchell, C.C.A.I11., 74 F.2d 
571. 

40. Particiilar regTilatioiis held val¬ 
id 

(1) Regulation providing that gift 
tax attaches although identity of 
donee may not then be known or as¬ 
certainable.—Robinette v. Helvering, 
63 S.Ct. 540, 318 U.S. 184, 87 E.Ed. 
700—Paumgarten v. Helvering, 63 S. 
Ct. 540, SIS U,*S. l‘S4, 87 L.Ed. 700. 

(2) Regulation defining the term 
“future interest*' in property as any 
interest or estate, whether vested or 
contingent, limited to commence in 
possession or enjoyment at a future 
date.—^U. S. v. Pelzer, CtGL, 61 S.Ct. 
659, '312 U.S. 399, 85 L.Ed. 913. 

(3) Other regulations.—G. I. R. v. 
Marshall, C.C.A., 125 P.2d 943, 141 A. 
L.R. 445—Candler v. Allen, D.C.Ga., 
43 P.Supp. 435. 

Itegtslations held invalid 
U.S.—Higgins v. C. I. R., CC.A., 129 
P.2d 237, certiorari denied 63 S.Ct. 
57, 317 U.S. 658, 87 L.Ed. 529— 
C. I. R. V. Shattuck, C.C.A., 97 F.2d 
790—C. I. R. V. Wells, C-’C.A,, 88 P. 
'2d 339. 

41. U.S.—Early y. Southgate Corpo¬ 
ration, C.C.A.Va., 13-6 F.'2d 217— 
Aronson v. White, D.C.Mass., 13 P. 
Supp. 913, vacated, C.C.A., 87 F.2d 
272, affirmed 58 S.Ct. 95, 'SO^ U.S. 
16, 82 L.Ed. 20. 

Particular regulations held valid 

(1) Treasury regulation defining 
“doing business.”'—Section Seven 
Corporation v. Anglim, C.C,A.Cal., 
136 P.2d 155. 

(2) Regulation defining industrial 
consumption of electrical energy.— 
U. S. V. Public Service Co. of Colora¬ 
do, CC.A.Colo., 143 P.2d '79. 

(3) Regulation interpreting provi¬ 
sions taxing the “first domestic proc¬ 
essing” of certain oils as meaning 
first use or first use in the United 
States on or after the effective date 
of the act.—Colgate-Palmolive-Peet 


Co. V. U. S., D.C.Del., 37 P.Supp. 794, 
affirmed, C.C.A., 130 F.3d 913, certio¬ 
rari denied 63 S.Ct. 1173, 319 U^S. 
75S, S7 LEd. 1710, certiorari denied 

63 S.Ct 1174, 319 U.S. 758, 87 L.Ed. 
1710, affirmed 64 S.Ct 2'27, 320 U.S. 
422, 88 LEd. 143, rehearing denied 

64 S.Ct 433, two cases, 320 U.S. 816, 
88 LEd. 493. 

(4) P^.egulation that holding trusts 
are not “associations” liable for spe¬ 
cial excise tax, and that operating 
trusts are.—Ittleson v. Anderson, C. 
C.A.H.T . 67 P.2d 323. 

(5) Other regulations.—Ludloff v. 
U. S., Md., 2 S.Ct 475, 10-8 U.S. 17'6, 
27 LEd. 693—U. S. v. Lamson, C.C. 
R.L, 173 P. 673—Delaware, L. & W. 

R. Co. V. Bowers, D.C.N.Y., 28 P.'2d 
'33—Cracker Jack Co. v. U. S., 67 Ct 
Cl. 89, certiorari denied 50 S Ct. ‘32, 
2SO US. 579, 74 L.Ed. 630, followed 
in 67 CtCl. 98, certiorari denied 50 

S. Ct 32, 280 U.S. '580, 74 L.Ed. 630, 
and followed in Shotwell Mfg. Co. v. 
U. S., >67 CtCl. 152, certiorari denied 
•50 S.Ct 33, 280 U.S. 580, 74 L.Ed. 630 
—33 C.J. p 328 note 32. 

KegulatioBLS held invalid 

U.S.—R, J. Reynolds Tobacco Co. v. 
Robertson, C.C.A.N.C., 94 F.2d 167, 
certiorari denied *58 S.Ct 944, 304 
U.S. 563, -82 L.Ed. 1530. rehearing 
denied 58 S.Ct 1045, 304 U.S. 589, 
i82 L.Ed. 1549—Marshall Field & 
Co. V. U, S., CtCl., 47 P.2d 401— 
Star Motor Co. of California v. U. 

S., Ct.Cl., 41 P.2d 901—Deshler Ho¬ 
tel Co. V. Busey, D.C.Ohio, 36 P. 
‘Supp. 39'2—Monroe Cider Vinegar 
& Fruit Co. V. Riordan, C.C.A.N.Y., 
280 P, 624—^Henningsen Produce 
Co. V. Whaley, D.C.Mont., '288 P. 
650. 

42. Itegnlation conflicting with stat¬ 
ute 

Where the statute provides for 
payment annually of a specified tax, 
a regulation by the commissioner of 
internal revenue directing its month¬ 
ly collection is unauthorized.— 
Spreckles Sugar Refining Co. v. Mc¬ 
Clain, Pa., 113 F. 244, 51 C.C.A. 201 
reversed on other grounds .24 S.Ct. 
376, 192 U.S. 397, 48 L.Ed. 496. 

43. U.'S.—Watts V. U. S., C.C.A.N. 
Y., 8’2 p.2d 2'66—Heebner v. U, S., 
D.C.N'.Y., 50 P,'2d 904—Kelly v. An¬ 
derson, D.C.N.Y., -5 P.’SxtPp. 333— 
Real Estate Sav. Bank v. U. S., 16 
Ct.Cl. 335. 

Purpose of regulations 

Treasury regulations are calculat¬ 
ed to avoid dilatory, careless, and 
wasteful fiscal administration by 
barring incomplete or confusing 
claims.—Angelus Milling go. v. 0. I. 
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R. , 65 S.Ct. 1162, 325 TJ.S. 293, '89 L,. 

Ed. 1619, rehearing denied 65 S.Ct. 
1562, 325 U.S. 895, 89 L.Ed. 2006. 
Particular regulations held valid 

(1) Regulation as to information 
to be presented in support of claim 
for refund.—Auigelus Milling Co. v. 
C. I. R., supra—S. S. Pierce Co. v. U. 

S. , CC.A.Mass., 93 P.2d 599—Paul 
Jones & Co. v. Lucas, u.C.Ky., 33 P. 
.2d 907. 

(2) Other regulations.— -Powell v. 
U. S, C.C.N.Y., 135 P. 881. 
liegulations held invalid 

U.S.—^Angelus Milling Co. v. C. I. R., 
>65 S.Ct. 1162, 325 U.S. '293, 89 'L.Ed. 
1619, rehearing denied 6'5 S.Ct. 
1562, 325 U.S. 1502, 89 L.Ed. 200*6— 
Builders* Club of Chicago v. U. S., 
CtCl., 14 P.Supp. 1020—U. 'S. V. 
Hyams, Mass., 146 P. 15, 76 C.C.A. 
5.23. 

44. U.S.—Lynch v. Tilden Produce 
Co. Minn., 44 S.Ct. 488, 265 U.S. 
315, 68 L.Ed. 1034. 

33 C.J. p 331 notes 94-9'6, p 342 notes 
22, 39, p 350 notes 30-33. 

Particular regrulations held valid 

(1) Regulation prohibiting sale of 
denatured alcohol or denatured rum 
under circumstances from which 
seller might reasonably deduce that 
it was intention of purchaser to pro¬ 
cure it for use for beverage purpos¬ 
es.—United Cigar Whelan 'Stores 
Corporation v. U. S., C.C.A.Mont., 113 
P.2d 340—U. S. V. Rosenzweig, D.C. 
Pa., 25 P.Supp. 811. 

(2) Requiring returns showing 
disposition of substances used in 
manufacturing distilled spirits.—^U. 
S. V. Dano, D.C.Pa., 20 P.Supp. 458, 
opinion adopted, C.C.A., Dano v. U. 

S., 91 P.2d 1012—U. S. V. Turner 
Bros., D.C.N.Y., 11 P.Supp. 908. 

(3) Regulation charging informers 
with a proportionate share of the 
costs of the proceedings.—U. ‘S. v. 
Twelve Barrels of Paraffine Oil, C. 
C.N.Y., 28 P.Cas.No.16,552, '6 Int.Rev. 
Rec. 203. 

(4) Other regulations.—^Ludloff v. 
U. S., Md., '2 S.Ct. 47'5, lOiS U.S. 176, 
27 L.Ed. 693—In re Thacher's Dis¬ 
tilled Spirits, N.Y., 103 U.'S. 679, >26 
L.Ed. 535, affirmed U. S. v. One 
Hundred and Two Packages Distilled 
Spirits, 27 P.Cas.No.15,944, 2'2 Int. 
Rev.Rec. 187—^Thacher v. U. ‘S., N. 
Y., 23 P.Cas.No.13,861, 15 Blatchf. 15, 
affirmed In re Thacher's Distilled 
Spirits, 103 U.S. 679, 2,6 L.Ed. 535— 
Millstone v. Xellowley, D.C.JST.Y., *290 
P. 855. 

Begulatious held invalid 
U.S.—U. S. V. 11,150 Pounds of But¬ 
ter, D.CMinn., 188 P. 167, afidrmed 
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§ 70. Approval by Congress 

A regulation interpreting an interna! revenue statute 
Is deemed approved by congress where congress reenacts 
the statute after the regulation has been in effect in 
substantially the same form for a long period of time. 

A treasury department regulation construing and 
interpreting an internal revenue statute is deemed 
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approved by congress where congress thereafter 
substantially reenacts the statute."^^ A similar in¬ 
ference of congressional approval of the regulation 
is made where a substantial period of time has 
elapsed since the promulgation of the regulation 
and congress has not acted with respect to the stat¬ 
ute,^ ^ or w’here congress has reconsidered the stat- 


195 P. 657, 115 C.C.A. 463—TJ. S. V- 
Fish, C.C.A.N.J., 10'S R2d 969. 

45, U.S.— C. I. R, V. Wheeler, 65 S- 
Ct. 799, 334 V.S. 542, 89 L.Ed. 1166, 
rehearing’ denied *65 S.Ct. 1182, 325 

U. S. 892, 89 L-Ed. 2004—Fondren 

V. C. I. R., Tex., 65 S.GL 499, 324 
U.S. IS, 89 L.Ed. 668 —U. S. v. 
Seattle-First Nat. Bank, Wash., 
64 S.Ct. 713, 321 U.S. 583, 88 L. 
Ed. 944—Merchants Nat. Bank of 
Boston V. C. I. R., Mass., 64 S. 
Ct. 108, 320 U.S. 25-6, 88 L Ed. '35— 
Helvering v. Wilshire Oil Co., 60 
S.Ct. IS, 308 U.S. 90, .84 UEd. 101, 
rehearing denied 60 S.Ct. 292, 308 

U. S. 63S, 8'4 L.Ed. 530—Helvering 

V. Winmill, 59 S.Ct. 45, 305 U.S. 79, 
S3 L.Ed. 52—U. 'S. v. Safety Car 
Heating & Lighting Co., N.J., 56 S. 
Ct. 353, 297 U.S. 88 , 80 L.Ed. 500, 
rehearing denied 56 S.Ct. 495, 297 

U. S. 727, SO L.Ed. 1010, and U. S. 

V. Safety Car Heating & Lighting 

Co., 58 S.Ct. 495, 297 U.S. 727, 80 
L.Ed. 1010—Morrissey v. C. I. R., 
56 S.Ct. 289, 296 U.S. '344, 80 L Ed. 
263—Hartley v. C. I. R., 5‘5 S.Ct. 
7'56, 295 U.S. 216, 79 L.Ed. 1399, 
modified on other grounds 55 S.Ct. 
832, 295 U.S. 719, 79 L.Ed. 1674— 
Old Mission Portland Cement Co. 
V. Helvering, 55 S.Ct. 158, 293 U.S. 
289, 79 L.Ed. 367-—Burton-Sutton 
on Co. V. C. I. R., C.C.A.La., 150 P. 
2d 621, certiorari denied 6’6 S.Ct. 
93—Coast Carton Co. v. C. I. R., C. 
C.A., 149 P.2d 739—Rogan v. Com¬ 
mercial Discount Co., C.C.A.Cal., 
149 F.2d 585, certiorari denied 
Commercial Discount Co. v. Rogan, 
66 S.Ct, 145—Barnhill v. C. I. R., 
C.C.A., 148 F.2d 913—^Postal Mut. 
Indem. Co. v. C. I. R., C.C.A.Tex., 
147 F.2d 583—C. 1. R. v. 'Sham- 
berg’s Estate, C.C.A., 144 F,2d 998, 
certiorari denied 65 S.Ct. 433, '323 
U.S. 792, 89 L.Ed. 631—U. S. v. 
Public Service Co. of Colorado, C. 
C.A.C 0 I 0 ., 14’3 F.2d 79—Jones v- 

Continental Oil Co., C.C.A.Okl., 141 
F.2d 923—^Nichols v. C. I. R., C.C. 
A., 141 P.'2d 870—Degnan v. C. I. 

R. , C.C.A., 136 P.2d 891, certiorari 
denied 64 S-Ct. 93, 320 U.S, 778, '88 
L.Ed. 4.67—Citizens Nat. Trust & 
Savings Bank of Los Angeles v. U. 

S. , C.C.A.Cal., 135 P.2d *527—Under¬ 
writers’ (Laboratories v. C. I. R., C. 
C.A., 135 P.2d 371, certiorari denied 
'64 S.Ct. S3, two cases, '320 U.S. 7'56, 
88 L.Ed. 450—Railroad Federal 
Savings & Loan Ass’n v. U. S., C. 
aA.N.Y., 135 F.2d 290, 153 A.L.R 
581—First Nat. Ben. Soc. y. Stuart, 


C.C,A..Ariz., 1*34 F.2d 438, certiorari 
denied 63 S.Ct. 1447, 320 U.S. 211, 
87 L.Ed. 1S4S—Helvering v. Edison 
Bros. Stores, C.C.A., 133 F.2d 575, 
certiorari denied Edison Bros. 
Stores V. Helvering, 63 S.Ct. 1166, 
319 U.S. 752, 87 L.Ed. 1706—Tim- 
berlake v. C. I. R., C.C.A., 132 F.2d 
■359—Jones’ Estate v. C. I. R., C.C. 
A.Tex., 127 F.2d 231—Blenheim Co. 
V. C. I. R., C.C.A., 125 F.2d 906— 
Spokane Dry Goods Co. v. C. I. R., 
C.C.A., 125 F.2d -865—^Aluminum 

'Co, of America v. U. S., C.C.A.Pa., 
123 F.2d 615—C. I. R. v. West Pro¬ 
duction Co., C.C.A.Tex., 121 P.2d 9, 
certiorari denied West Production 
Co. V. C. I. R., 62 set. 186, 314 

U. S. 682, 186 LEd, 54-6—Chicago 

Flag & Decorating Co. v. U. S., C. 
C.A.I11., 119 P.2d 413—C. I. R. v. 
Laguna Land <& Water Co., C.C.A., 
118 F.2d 112—Dodge Bros. v. U. 
•S., C.C.A.Md., 118 P.2d 95—Bur¬ 
dick V. C. 1. R., C.C.A., 117 F.2d 
972, certiorari denied ‘62 S.Ct. 63, 
314 U.S. -631, 86 L.Ed. 506—U. S. v. 
Armature Exchange, C C.A.Cal., 
116 P.2d 969, certiorari denied 61 
•S.CL 960, 313 U.S. ‘573, 85 L.Ed. 
1531— C. I. R. V. Pan-American 
Life Ins. Co., C..C.A.La., Ill P. 2 d 
‘366, affirmed 61 S.Ct. 210, 311 U.S. 
272, S’5 LEd. 183—Retailers Credit 
Ass’n of Alameda County v. C. I. 
R., C.C A., 90 F.2d 47, 111 A.L.R. 
152—Gold & ‘Stock Telegraph Co. 

V. C. I. R, C.C.A., 83 F.2d 46'5, cer¬ 
tiorari denied 57 S.Ct. '2.6, 299 U.S. 
564, 81 L.Ed. 415—Stutz Motor Car 
Co. of America v. U. S., C.C.A., 30 
P.2d 623—Loose v. U. S., C.C.A. 
Mo., 74 F.’2d 147—Skinner v. Eaton, 
C.'C.A.Conn,, 45 F.2d 568, certiorari 
denied 51 S.Ct. 486, 283 U.S. 837, 75 
L.Ed. 1449—Ohio State Life Ins. 
Co. V. Busey, D.C.Ohio, 56 P.Supp. 
410—S. 'S. White Dental Mfg. Co. 
V. U. S., 55 P.Supp. 117, 102 Ct.Cl. 
115—In re "Victor Brewing Co., D. 
C.Fa., 54 F.Supp. 11, affirmed, C.C. 
A., 146 F.2d 831, affirmed '66 S.'Ct. 
108—Mutual Fire Ins. Co. of Ger¬ 
mantown V. U. S., D.C.Pa., 60 P. 
Supp. 6'65, affirmed, C.C.A., 142 F.2d 
344, certiorari denied 65 ‘S.Ct. 65, 
323 U.S. 729, 89 L.Ed. 5i85—Car¬ 
gill, Inc. V. U. S., D.C.Del., 46 P. 
■Supp. 71‘2—^First Trust Co. of ‘St. 
Paul V. Reynolds, D.'C.Minn., 46 F. 
Supp. 497, affirmed, C-C.A., First 
Trust Co. of St. Paul State Bank 
V. Reynolds, 137 F.2d 518—Hall v 
Welch, t).C.Mass., 37 F.Supp. 7i88, 
vacated on other grounds Welcb v. 
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Bradley, T30 F.2a 109, certiorari 
denied Bradley v. Welch, 63 S.Ct. 
2'57, 317 U.S. 685, 87 L.Ed, '549— 
Transamenca Corporation v. Lew¬ 
is, D.C.Cal., 28 P.Supp. 765, appeal 
dismissed, C.C.A., Lewis v. Trans- 
america Corporation, 108 F.2d 1016 
—R. J. Reynolds Tobacco Co. v. 
Robertson, D.C.N.C., 22 F.Supp. 

137, affirmed, C.C.A., 94 F.2d 167, 
certiorari denied 58 S.Ct. 9ii, 304 
U.S. 563, 82 L.Ed. 1530, rehearing 
denied 58 S.Ct. 1045, 304 U.S. 539, 
82 L.Ed. 1549—Hilgenberg v. U. 
S.. D.C.Md., 21 F.Supp. 453—White 
Motor Co. V. U. S., Ct.Cl., '3 P.Supp. 
635, certiorari denied U. S. v. 
White Motor Co., 54 S.Ct. 91, ‘290 
U.S. 672, 7S L.Ed. 580. 

D.C.—Phipps V. Helvering, 124 F.2d 
288, 75 U.S.App.D.C. 86—Wade v. 
Helvering, 117 P.‘2d -21, 73 App.D.C. 
9‘6. 

This rule has been much criticized 
U.S.—C. I. R. V. Warren Webster 
Trust No. 1, C.C.A., T22 P.2d 915. 

RegulatiozL enacted imder another 
statute 

Where section of revenue act re¬ 
lating to foreign corporation’s filing 
of return of income as condition to 
receiving credits and deductions was 
almost verbally identical with sec¬ 
tion governing nonresident aliens, 
congress could be presumed to have 
adopted long-standing administrative 
construction of the statute govern¬ 
ing nonresident aliens when it enact¬ 
ed and reenacted the section relat¬ 
ing to foreign corporations.—Blen¬ 
heim Co. V. C. L R., C.C.A., 125 F.2d 
906. 

46. U.S.—^Helvering v. Winmill, 59 
S.Ct. 4i5, 305 U.S. 79, -S-S L.Ed. '5‘2— 
Linen Thread Co. v. C. I. R., C-C. 
A., 128 F.2d 166, certiorari denied 
Linen Thread Co. v. Helvering, 63 
S.-Ct. 79. '317 U.S. 673, 87 L.Ed. 541 
—U. ‘S. V. Armature Rewinding 
Co., C.C.A.MO., 124 F.2d 5i89—C. I. 
R. V. Affiliated Enterprises, C.C.A., 
123 F.‘2d '666, certiorari denied Af¬ 
filiated Enterprises v. Commission¬ 
er of Internal Revenue, '62 S.Ct. 
796, 315 U.S. 812, 86 L.Ed. 1211— 
Jones V. Goodson, C.C.A.Okl., 121 
F.2d 176—Aldrew Oil & Gas Co. v. 
Alexander, C.C.A.Okl., 70 F.'2d 160, 
certiorari denied 55 S.Ct. 81, '293 
U.S. 570, 79 L.Ed. ‘668—Bergen Oil 
& Gas Co. V. Alexander, C.C.A.Okl., 
70 P.2d 160, certiorari denied SS S. 
Ct. ‘81, 2'9S U.S. 670, 79 L.Ed. 668. 
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ute and lias altered or amended it in other re- 
spects.‘^7 This doctrine rests on the theory, how¬ 
ever fictitious,that congress must be taken to be 
familiar with the administrative interpretation of 
the statute."^^ To warrant the inference of con¬ 
gressional approval, the regulation must have been 
in operation without substantial change for a sub¬ 
stantial period of time prior to the reenactment of 
the statute.^® In determining whether the infer¬ 
ence of congressional approval is to be drawn, the 
court will consider the history of the statute and 


the history of the regulation.^^ Of course, no in¬ 
ference of congressional approval can be drawn 
where congress amends or alters the statute in a 
manner inconsistent wuth the treasury regulation 
rather, the change in the statute invalidates the reg- 
ulation.^3 

It has been held that a regulation construing and 
interpreting a statute w'hich is subsequently re¬ 
enacted acquires the effect of law and has all the 
force of law,54 and is to be treated as if the stat¬ 
ute had been amended to include the text of the 


D.C.—Williams v. Burnet, 59 F.' 2 d 
3-57, 61 App.D.O. 181. 

47. U.S.—Douglas v. C. I. R, 64 S. 

Ct. 988, 322 U.-S. 275, *Si 8 D.Ed. 1271 
—Citizens Kat. Trust & Savings 
Bank of Los Angeles v. U. S., C.O. 
A-CaL, 135 F.2d 527—State ‘Street 
Trust Co. V. Hassett, D.C.Mass., 45 
F.Supp. 671, affirmed, C.O.A., 134 
F.2d 156—Colgate-Palmolive-Peet 

Co. V. U. S., D.C.DeL, 3 7 F.Supp. 
794, affirmed, C.C.A., 130 'F.'2d 913, 
affirmed 64 S.Ct. 227, 320 U.S. 422, 
88 L.Ed. 143, reliearing denied 64 
S.Ct. 433, two cases, 320 U.S. 816, 
8’8 L.Ed. 493—Loose-Wiles Biscuit 
Co. T. Rasquin, D.C.N.Y., 30 F. 
Supp. 805, affirmed, C.C.A., 95 F.2d 
4'38, certiorari denied 59 ‘S.Ct. 70, , 
305 U.S. .611, S3 L.Ed. 3’89. 

48. U.S.—Commissioner of Internal 
Revenue v. Sun Pipe Line Co., C. 
C.A., 126 P.2d 888 . 

*What is needed is a rationaliza¬ 
tion of tlie problem by permitting the 
court to ascertain whether there is a 
factual basis on which it can be con¬ 
cluded that -the Congress intended to 
reenact the Regulation when it reen¬ 
acted the statute. . . . The 

omniscience attributed by some 
courts to the Congress is astounding 
to one experienced in the handicaps 
of time-pressure by which the labors 
of the members of that body are 
circumscribed."'—^Seattle-First Nat. 
Bank v. U. .S., D.C.Wash., 44 F.Supp. 
603, '608, affirmed, C.C.A., U. S v. 
Seattle-First Nat. Bank, 136 F.2d 
676, affirmed '64 S.Ct. 713, '3'21 U.S. 
583, iS 8 L.Ed. 944. 

49. U.S.—U. S. V. Safety Car Heat¬ 
ing & Lighting Co., '56 S.Ct. 3‘53, 297 
U.S. 88 , 80 L.Ed. 500, rehearing de¬ 
nied 56 S.Ct. 49'5, 297 U.S 727, '80 L. 
Ed. 1010, and U. S. v. Safety Car 
Heating & Lighting Co., 56 S.Ct. 
495, 297 U.S. 727, 80 L.Ed. 1010— 
Citizens Nat. Trust & Savings 
Bank of L<xs Angeles v. U. S., C.C. 
A.Cal., 155 F,2d 527—Cargill, Inc. 
v. U. S., D.C.DeL, 46 F.Supp. 712. 

50. U.S.—Helvering v. Winmill, 69 
S.Ct. -45, 305 U.S. 79, i8'3 L.Ed. 52. 
Where regulations had been in ef¬ 
fect only five months when congress 
reSnacted the statute, no inference 
of congressional approval could be 


drawn.—C. I. R. v. Sun Pipe Line 
Co., C.C.A., 12.6 F.2d 888 . 

Pour years is not a sufficiently 
long-continued usage of an inter¬ 
pretative regulation to warrant pre¬ 
sumption that congress, by failing to 
change Revenue Act as ^nte>^preted, 
has accepted administrative con¬ 
struction, where the first two cases 
raising the point arise after that 
length of time.—C. I. R. v. Sun Pipe 
Line Co., supra. 

5l. U.S.—Helvering v. Wilshire Oil 
Co., 60 S.Ct. 18, 308 U.'S. 90, 84 L. 
Ed. 101, rehearing denied 60 S.Ct. 
'292, ‘308 U.S. 638, 84 L.Ed. 530— 
U. S. V. Safety Car Heating & 
Lighting Co., N.J., 5>6 S Ct. 353, 297 
U.S. 88 , 80 L.Ed. 500, rehearing de¬ 
nied 56 S.Ct 495, 297 U.S. 727, 80 
L.Ed. 1010, and U. S. v. Safety 
Car Heating & Lighting Co., 56 S. 
Ct 495, 297 U.S 727, 80 iL.Ed. 
1010—Rogan v. Commercial Dis¬ 
count Co., C.C.A., 149 P2d 585— 
Barnhill v. C. I. R., C.C.A., 148 F. 
’2d 913—iCitizens Nat Trust & Sav¬ 
ings Bank of Los Angeles v. U. 
S., C.C.A.Cal., 135 F.2d 527—Under¬ 
writers' Laboratories v. Commis¬ 
sioner of Internal Revenue, C.C.A., 
13'5 F.2d 371, certiorari denied 64 
S.Ct -e'S, 320 U.-S. 75*6, 88 L.Ed. 430, 
two cases—Timberlake v. C. I. R., 

C. C. A., 132 P.'2d 259—^Aluminum 

Co. of America v. U. -S., C.C.A.Pa., 
123 F.2d 615—Chicago Flag & Dec¬ 
orating Co. V. U. S., C.C.A Ill., 119 
'F.2d 413—Retailers Credit Ass’n of 
Alameda County v. C. I. R., C.C. 
A., 90 F.2d 47, 111 A.L.R. 152— 
Ohio State Life Ins. Co. v. Busey, 

D. C.Iowa, 5'6 F.Supp. 410—Trans- 
■america Corporation v. Lewis, D.C. 
Cal., 2'8 F.Supp. 765, appeal dis¬ 
missed, C.C.A., Lewis v. Trans- 
america Corporation, 108 F.2d 1016 
—^White Motor Co. v. U. :S., CtCL, 
'3 F.Supp. 635, certiorari denied U. 
S. V. White Motor Co., 54 S.Ct 91, 
290 U.S. 672, 78 L.Ed. '580. 

Regulation adopted many years aft¬ 
er statute 

Where certain provisions had been 
contained in each Revenue Act com¬ 
mencing with the act of 1924, and a 
regulation of treasury department 
interpreting the provisions was first 
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adopted in 1934, the rule that when 
a statute has been reenacted and ad¬ 
ministrative regulations under stat¬ 
ute have been long continued and 
uniform, congress must be presumed 
to have adopted administrative in¬ 
terpretation contained in regulations, 
was not applicable.—C. I. R. v. War¬ 
ren Webster Trust No. 1, C.C.A,, 12‘2 
P.2d 915. 

Administra.ti've practice not em¬ 
bodied in. regulation 
The reenactment by congress of 
language of internal revenue section 
relative to income tax credit for for¬ 
eign taxes was not an adoption of 
internal revenue department’s meth¬ 
od of computing the credit, where 
the method employed had been in 
use for only two years and was un¬ 
published except as shown by in¬ 
come tax forms, since no presump¬ 
tion could arise that congress knew 
of the practice and approved it.— 
Eastman Kodak Co. v. U. S., 48 F. 
Supp. 357, 99 Ct.Cl. '569. 

52. U.S.—Durkee Famous Foods v. 
Harrison, C.C.A.IIL, 136 F.2d 303, 
reversed on other grounds Harri¬ 
son V. Durkee Famous 'Foods, 64 
iS.Ct. 367, 320 U.’S. 7r8, 88 L.Ed. 
422. 

53. U.S.—F. H. E. Oil Co. v. €. I. R., 
C.C.A.T6X., 147 F.2d 1002, rehear¬ 
ing denied 149 F.2d ‘238, rehearing 
denied 150 F.2d i857. 

54. U.S.—Helvering v. R. J. Reyn¬ 
olds Tobacco Co., 59 S.Ct. 423, '306 

U. S. 110, 83 L.Ed. 536—Hartley v. 
C. 1. R., 55 S.Ct. 756, 295 U.S. 216, 
79 L.Ed. 1399, modified on other 
grounds 55 S.Ct. 83'2, 295 U.S. 719, 
79 L.Ed. 1‘674—Old Mission Port¬ 
land Cement Co. v. Helvering, '55 
■set. 158, 293 U.S. 289, 79 L.Ed. 
367—Burton-Sutton Oil Co. v. C. I. 
R., C.C.A.La., 150 F.2d 621—0. I. R. 

V. Aluminum Co. of America, O. 
C.A., 142 P.2d ‘663, certiorari de¬ 
nied Aluminum Co. of America v. 
C. 1. R., 65 S.Ct 64, 323 U.S 728, 
89 L.Ed. 585—Apartment Opera¬ 
tions Ass’n V. C. I. R., C.C.A., 136 
F. 435—First Nat. Ben. Soc. v. 'Stu¬ 
art, C.C.A.Ariz., 134 F.2d 438, cer¬ 
tiorari denied '6'3 S.Ct. 1447, 320 
U.S. 211, 87 L.Ed. 1848—Schwa- 
bacher v. C. I. R., C.C.A., 13'2 F.2d 
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regiilation.5^ Other decisions, however, have stat¬ 
ed merely that the reenactment of the statute is 
strong evidence of congressional approval,^® and 
that the regulation should not be disturbed unless 
plainly wrong.^"^ It has been held that where the 
statute is unambiguous, the court may refuse to 
follow an interpretative regulation, even though 
congress has subsequently reenacted the statute.^^ 
In any event, the court may refuse to follow regu¬ 
lations after reenactment of the statute if they are 

2. Construction 

§71. In General 

Administrative regulations must receive a strict, 
although reasonable, construction. 


not uniform or are ambiguous or inconsistent with 
each other.^® 

Change of regulation after statute reenacted. 
The doctrine that congressional approval of a reg¬ 
ulation is to be inferred from the reenactment of 
the statutory provision with knowledge of the reg¬ 
ulation does not mean that the regulation has be¬ 
come so embodied in the law that only congress can 
effect a change; the treasury retains the power to 

alter or amend the regulation.® 0 

and Operation 

Administrative regulations must receive a 
strict,®^ although reasonable, construction. 
Doubtful provisions in regulations should be con- 


516—^Pacific Southwest Realty Co. 
V. O. I. R., C.C.A., 128 F.2d 815, 
certiorari denied 63 S.Ct. 64, 317 
U.S. 663, 87 L.Ed. 533—Jones' Es¬ 
tate V. C. I. R, 0.'C.A.Tex., 127 F.2d 
231—C. I. R. V. 'Lag-una Land & 
Water Co., CC.A., 118 F,2d 112— 
U. S. V. Armature Exchange, C.C. 
A., 116 F.2d 969, certiorari denied 
‘61 S.Ct. 960, 313 U.-S. 573, 85 L.Ed. 
1531—Ohio State Life Ins. Co. v. 
Busey, D C.Ohio, 56 F.Supp. 410— 
S. S. White Dental Mfg. Co. v. U. 
S., 55 F.Supp. 117, 102 Ct.Ol. 115— 
In re Victor Brewing Co., D.C.Pa., 
54 F.Supp. 11, affirmed, C.C.A., 146 
P.2d 831—^Transam erica Corpora¬ 
tion V. Lewis, D.C Cal., 2'8 F.Supp. 
765, appeal dismissed, C.C.A., Lew¬ 
is V. Transamerica Corporation, 
108 P.’2d 1016. 

55. Nichols v. C. I. R., C.C.A., 
141 F.2d '870—C. I. R. v. Laguna 
Land & Water Co., C.C.A., 118 F.2d 
112 . 

BegTilation hecomes imbedded in 
statute 

U.S.—Hadley Palls Trust Co. v. U. 
S., C.aA.Mass., 110 P.2d 887. 

56. U.S.—^Vaughan v. Clauson, D.C. 
Me., 54 F.Supp. 8, affirmed, C.C.A., 
Clauson v. Vaughan, 147 F.'2d 84— 
Cargill, Inc., v. U. S., D.C.Del., 46 
F.Supp. 712. 

Persuasive evidence 

U.S.—Railroad Federal Savings & 
Loan Ass'n v. U. S., C.C.A.N.Y., 1'35 
F.2d 290, 153 A.L.R. 581. 

57. U.S.—Becker v. Anheuser-Busch, 
C.C.A.MO., 120 F.2d 403, certiorari 
denied Anheuser-Busch, Inc. v. 
Becker, .62 S.Ct. 105, 314 U.S. 6'25, 
86 L.Ed. .502—^Northwest Utilities 
‘Securities Corporation v. Helver¬ 
ing, C.C.A., 67 P.2d 619, certiorari 
denied 54 S.Ct. 5*61, 291 U,S. '684, 
7'8 L.Ed. 1071. 

58. U.S.—Wemyss v. C. I. R., C.C. 

A., 144 P.2d 78, reversed on other 
grounds'65 S.Ct. 65'2, 324 U.S. '303, 
89 L.Ed. 958, 1*56 A.L.R. 1022— 


Busey v. Deshler Hotel Co., C.C.A. 
Ohio, 130 F.2d 187, 142 A.L.R. 563. 
D.C.—^Wade v. Helvering, 117 F.2d 
21, 73 App.D.C. 96. 

59. U.S.—^^Sanford's Estate v. C. I. 

R. . 60 S.Ct. '51, 308 U.S. 39. 84 L. 
Ed. 20, rehearing denied 60 S.Ct. 
258, 308 U.S. 637, 84 L.Ed. 529— 
Burnet v. Chicago Portrait Co., '52 

S. Ct. 275, '2'S5 U.S. 1, 76 L.Ed. 587— 
Seattle-First Nat. Bank v. U. S., 
D.C.Wash, 44 F.Supp. 603, affirmed 
U. S. V. Seattle-First Nat. Bank, 
136 P.2d 676, affirmed 64 S.Ct. 713, 
321 U.S. 583, 88 L.Ed. -944. 

60. U.S.—^White v. Winchester 

Country Club, Mass., *62 SCt. 425, 
315 U.S. 32, 86 L.Ed. 619—Helver¬ 
ing V. Reynolds, '61 S.Ct. 971, Sl‘3 

U. S. 4'2S, 8-5 L.Ed. 1438, 134 A.L.R. 
1155—Helvering v. Wilshire Oil 
Co., 60 S.Ct. 18, 30'8 U.S. 90, 84 L. 
Ed. 101, rehearing denied 60 S Ct. 
292, 308 U.S. 638, 84 L.Ed. 530— 
Morrissey v. Commissioner of In¬ 
ternal Revenue, 56 S.Ct. 289, 296 U. 
S. 344, 80 L.Ed. 263—Clauson v. 
Vaughan, C.C.A.Me., 147 F.2d 84— 
Dow Chemical Co. v. Kavanagh, C. 
•C.A.Mich., 139 F,2d 42—Helvering 

V. Edison Bros. Stores, C.C.A., 133 

F.2d 575, certiorari denied Edison 
Bros. Stores v. Helvering, 6'3 S.Ct. 
1166, 319 U.S. 752, '87 L.Ed. 1705— 
C. I. R. V. Air Reduction Co., C.C. 
A., 130 P.2d 145, certiorari denied 
Air Reduction Co. v. Commissioner 
of Internal Revenue, 63 S.Ct. '201, 
317 U.:S. ‘681, i87 L.Ed. 546—Allen 
V. National Manufacture & Stores 
Corporation, C.C.A.Ga., 125 P.'2d 

239, certiorari denied National 
Manufacture & Stores Corporation 
V. Allen, 62 S.Ct. 1106, 316 U.S. 679, 
86 L.Ed. 1753. 

Change or amendment of regulation 
generally see supra § 68. 
However, it ha« been held that a 
change in a regulation is insufficient 
in itself to change the previously 
established construction of the 
phrase impliedly approved by re¬ 


enactment of the law without 
change.—Vaughan v. Clauson, D.C. 
Me., 54 F.Supp. 8, affirmed, C.C.A,, 
Clauson v. Vaughan, 147 'F.2d 84. 
Beenactment of statute after change 
in regulation 

(1) Congress need not reenact the 
statute after the regulation has been 
changed in order that the changed 
regulation become effective.—Helver¬ 
ing V. Edison Bros. Stores, C.C.A., 
133 P.‘2d 575, certiorari denied Edi¬ 
son Bros. Stores v. Helvering, 6’3 S. 
Ct. 1166, 319 U.S. 752, 87 L Ed. 1706. 

(2) Congress, by reenacting the 
statute with presumed knowledge 
that the regulation has been altered, 
recognizes and approves the new 
regulation.—Helvermg v. Edison 
Bros. Stores, supra—Aluminum Co. 
of America v. U. S., C.C.A.Pa., 123 
P’2d 615—Edwin L. Wiegand Co. v. 
U. S., Ct.Cl., 60 F.'Supp. 464—Invest¬ 
ment Corporation of Philadelphia v, 
U. S., D'C.Pa., 43 F.Supp. 64. 

(3) Administrative interpretation 

of internal revenue law is of no real 
assistance in construing law where 
congress has by reenactment ac¬ 
quiesced as frequently in one admin¬ 
istrative interpretation as in another 
administrative interpretation.— 

American Chicle Co. v. U. S., 41 F. 
Supp. 537, 94 'Ct.Cl. 699, affirmed '62 
S.Ct. 1144, 316 U.S. 450, 86 L.Ed. 
1591. 

61. U.S.—City Bank 'Farmers Trust 
Co. V. Hoey, CjC.A.N.Y., 125 F.'2d 
577 —Grison Oil Corporation v. C. 
I. R., C.C.A., 96 F 2d 125, certiorari 
denied Grison Oil Corporation v. 
Helvering, 59 S.Ct. 73, 305 U.S. 613, 
'83 L.Ed. '391—Rogers Oil & Gas 
Co. V. C. I. R., C.C.A., 96 F.2d 125, 
certiorari denied Rogers Oil & Gas 
Co. V. Helvermg, '59 S.Ct. 72, ‘305 
US. 613, 83 L.Ed. '391—Wood & 
Ewer Co. v. Ham, D.C.Me., 14 F.2d 
99'5—State Street Trust Co. v. Has- 
sett, D.C.Mass., 45 F.Supp. 671, af¬ 
firmed, C.aA., 134 P.2d 156. 

62 . US.—'Spreckels v. Helvering, 



INTEBNAL REVENUE 


47 C.J.S. 


§ 72 


strued most strongly in favor of the taxpayer and 
against the government.^s Regulations must be 
interpreted in connection with the fair meaning of 
the statute under which they w^ere promulgated,^^ 
and cannot be given a construction which would 
violate or contradict the language of such stat- 
ute.^5 Regulations covering the same subject mat¬ 
ter must be read in connection with each other, 
and a specific regulation is controlling over a broad 
or general regulation.®*^ A contemporaneous inter¬ 
pretation of a regulation by officials charged with 
its administration is entitled to much weight,®’^ 


although such interpretation is not controlling and 
is subject to review.®^ Where a regulation does 
not define a term, such term must be understood 
in its natural and most obvious import 

§ 72. Operation and Effect 

Administrative regulations promulgated pursuant to 
act of congress have the force and effect of law. 

Administrative regulations, especially where pro¬ 
mulgated pursuant to act of congress, have been 
held to have the force and effect of law.'^l Such 
regulations are binding on tax officials as well as 


S.Ct. 777, 215 tJ.S. 626, '86 L.Ed. 
1073—Helvering: v. Edison Bros. 
Stores, C.C.A., 133 F.2d 575, cer¬ 
tiorari denied Edison Bros. Stores 
V. Helvering-, 63 S Ct. 1166, *319 U.S. 
752, 87 L.Ed. 1706—^American Den¬ 
tal Co. V. C. I. R., C.C.A., 128 F.2d 
254, affirmed 63 S.€t. 577, 618 U. 
•S. 32'2, 87 L.Ed. 7S'5—Lamana-Pan- 
no-Fallo Industrial Ins. Co. v. C. 
I. R., C.C.A,, 127 F.2d 56—Guanace- 
vi Mining* Co. v. C. I. R., C.C.A., 
r27 F 2d 49—Becker v. Anheuser- 
Busch, C.C.A.MO., 120 F.2d 403, cer¬ 
tiorari denied Anheuser-Busch, 
Inc., V. Becker, 62 S.Ct. 105, 314 U. 
S. 625. 86 LEd. 502—Morrow v. 
Scofield, C.C.A.Tex., 116 F.2d 17, 
certiorari denied 61 S.Ct. 961, 313 

U. S. 573, So L.Ed. 1531—Helvering 

V. Jane Holding Corporation, C.C. 

A., 109 F.'2d 933, certiorari denied 
Jane Holding Corporation v. Hel¬ 
vering, 60 S.Ct 1102, 310 U.S. 653, 
64 L.Ed. 141i8, rehearing denied 61 
S.Ct. 56, 311 U.S. 725, 85 L.Ed. 
1418—^Mallinckrodt v. Helvering, 
C.C.A., 109 F.2d 933, certiorari de¬ 
nied Helvering v. Mallinckrodt, 61 
S.Ct 34, 311 U S. '672, 85 L.Ed. 432 
—Investment Corporation of Phil¬ 
adelphia V. U. S., D.C.Pa., 43 F. 
Supp. '64—^American .-Smelting & 
Refining Co. v. U. S., D.C.N.J., 39 
F.Supp. 334, reversed on other 
grounds, 0.'C.A,, 1'30 F.2d 833— 

Ronald Press Co. v. Shea, D.C.N.Y., 
27 F.Supp. 857, affirmed, C.C.A,, 114 
F.2d 453. 

33 C.J. p 287 note 14. 

Purpose 

A regulation must he read in the 
light of its purpose.—Neilson v. 
Harrison, C.C.A.I11., 131 F.2d .205. 
63- U.S.—Luzier’s v. Nee, D.C.Mo., 
'24 F.Supp. 608, affirmed, C.C.A., 106 
F.2d 130, certiorari denied 60 S. 
Ct 514, 309 U.S. 660, -84 L.Ed. 1008. 
64. U.S.—Bank of California, Na¬ 
tional Ass'n, V. C. I. R., C.'C.A., 133 
F.2d 428—Union Bed & Spring Co. 
V. C. I, R., C.C.A., 39 F.'2d 38'3~ 
Hall V. Welch, D.C.Mass., *37 F. 
Supp. 788, vacated on other 
grounds, C.C.A., Welch v. Bradley, 
130 F.2d 109, certiorari denied 
Bradley v. Welch, 63 S.Ct 267, 317 
U.S. 685, 87 iL.Ed. i549. J 


I Decisions interpreting another stat¬ 
ute 

Decisions interpreting the Uniform 
Sales Act are pertinent in construing 
treasury regulations defining a sale 
within meaning of revenue act pro¬ 
vision for an excise tax on matches 
sold, which regulations were taken 
from the Uniform Sales Act.—^Am- 
torg Trading Corp. v. Higgins, C.C. 
A.N.Y., 150 F,2d 536. 

66. U.S.—C. I. R. V. Netcher, C.C.A., 

143 F.2d 484, certiorari denied 
Netcher v. C. I, R., 65 S.Ct 92, 3'23 
U.S. 759, *89 L.Bd. 607—C. I. R. v. 
Appleby's Estate, C.C.A., 123 F.2d 
700—Morrow v. Scofield, CC.A. 
Tex., 116 F.2d 17, certiorari denied 
61 set. 961, *313 U.S. 573, *85 L.Ed. 
1531—Hill V. U. S., D.C.Kan., 49 
F.Supp. 158, reversed on other 
grounds U. S. v. Hill, C.C.A., 142 
F.‘2d '622. 

33 C.J. p 287 note 14. 

Xu case of conflict the regulation 
must give way.—^Union Bed & S.priiig 
Co. V. C. I. R., C.C,A., *39 F.2d 383. 

66. U.S.—Meierhof v. Higgins, C.C. 
A.N.Y., 129 F.‘2d 1002—Spreckels v. 
C. I. R., C.C.A., 119 F.2d 667, af¬ 
firmed Spreckels v. Helvering, 62 
S.Ct 777, '31'5 U.S. 626, 86 L.Ed. 
'1073, 

Regulations held’iiot inconsistent 
US.—Second Nat. Bank v. U. S., Ct 
CL, 42 F.2d 344, affirmed 51 S.Ct 
186, '28*2 U.S. 409, 75 L.Ed. 415. 

67. U.S.—Spreckels w. Helvering, 62 
S.Ct 777, 315 U.S. 626, 86 L.Ed. 
1073—^Helvermg v. Winmill, 59 S. 
Ct 45, '305 U.S. 79, 83 L.Ed. 52. 

68. U.S.—C. I. R, V. Fisher, C.C.A., 
150 F.2d 19'8, certiorari granted 66 
S.Ct 145—Helvering v. Richmond, 
F. & P. R. Co., C.C.A., 90 F.2d 971 
—Gann v. C. I. R., 'C.'C.A., 61 F.2d 
201, certiorari denied 53 S.Ct. 97, 
'287 U.S. 650, 77 L.Ed. 562—Fran¬ 
cisco Sugar Co. v. C. I. R., C.C.A., 
47 F.2d 655. 

A practical .construction of a regu¬ 
lation is given weight by the courts. 
— 'T. K. Harris Co. v. C, I. R., C.C. 
A., 11*2 F.'2d 76. 

G9. U.S.—Helvering v. Richmond, !P. 
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& P. R. Co., C.C.A.4, 90 P.2a 971 
—Francisco Sugar Co. v. C. L R., 
C.C.A., 47 P.2d 55'5. 

70. U.S.—U. S. V. Public ‘Service Co. 
of Colorado, C.'C.A,CoIo., 143 F.2d 
79—Birmingham v. Central Life 
Assur. Soc. (Mutual), C.C.A.Iowa, 
141 F.2d 116—Helvering v. Edison 
Bros. Stores, C.C.A., 133 F.2d '575, 
certiorari denied Edison Bros. 
Stores V. Helvering, 63 S.Ct 1166, 
“319 U.S. 752. 87 L.Ed. 1706. 

35 C.J. p 896 note 25. 

Particular words or phrases 

Use of word “ordinarily" In regu¬ 
lations, and the further provision 
therein that “due consideration" will 
be given facts in any case where rule 
is obviously unreasonable, indicates 
flexibility of application rather than 
undeviating practice.—Ralston 'Steel 
Car Co. V. C. I. R., C.C.A., i53 F.2d 
948. 

71. U.S.—Nichols v. C. I. R., C.C.A., 

141 F.2d 870—Jaubert Bros. v. U. 
IS., C.C.A.La., 141 F.2d ’206—Doug¬ 
las V. C. I. R., C.C.A., 134 F.*2d 762, 
affirmed 64 S.Ct 988, 322 U.S. '275, 
iS'S L.Ed. 1271—Pacific Southwest 
Realty Co. v. C. I. R, C.C.A., 128 
F.2d 815, certiorari denied 6*3 S Ct 
64, 317 U.S. 663, 87 L.Ed. 533— 
C. I. R. V. West Production Co., 
C'C.A.Tex., 121 ‘F.2d 9, certiorari 
denied West Production Co. v. 
'Commissioner of Internal Reve¬ 
nue, 6‘2 'S.Ct 186, 314 U.S. 682, 86 
L.Ed. 546—Becker v. Anheuser- 
Busch, Inc., C.C.A.MO., 120 F.’2d 
403, certiorari denied Anheuser- 
Busch, Inc., V. Becker, 6*2 S.Ct. 105, 
'314 U.S. 625, 86 L.Ed. 502—C. I. 
R., V. Laguna Land & Water Co., 
C.C.A., 118 F.2d 112—Tennessee 

Consol. Coal Co. v. C. I. R., C.C.A., 
117 F.2d 452—U. S. v. Ryerson, C. 
C.A.I1L, 114 F.2d 150, reversed on 
other grounds 61 S.Ct 479, 312 U.S. 
'260, '85 L.Ed. '819, affirmed Ryerson 
V. U. S.. 61 S.Ct 656, 3r2 U.'S. 405, 
85 L.Ed. 917—Helvering v. Jane 
Holding Corporation, C.C.A,, 109 

F.2d 933, certiorari denied Jane 
Holding Corporation v. Helveri'pg, 
60 S.'Ct 1102, *310 U.S. 653, 84 L.Ed. 
1418, rehearing denied 61 S.Ct '56, 
'311 U.S. '725, 85 L.Ed. 1418—g. V. 
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on taxpayers72 A subsequent regulation will su¬ 
persede an earlier regulation in so far as there is 
any conflict between themJ^ Amended regula¬ 
tions may be effective prospectively from the date 
of their adoption without express statutory adop¬ 
tion or implied congressional approval from re¬ 
enactment of the sections of the statutes to which 
they relateJ^ 

g 73 , - Retroactive Operation 

Ordinarily administrative regulations are not applied 
retroactively. 


§ 73 

While an administrative regulation is not neces¬ 
sarily limited in its application to transactions sub¬ 
sequent to its promulgation/^ ordinarily such reg¬ 
ulations are not applied retroactively/^ and a regu¬ 
lation cannot be made applicable to transactions 
which occurred before the effective date of the 
statute the regulation is designed to implement, 
where that statute is not retroactive/'^ Although 
it has been held that amendments to regulations 
are retroactive unless stated to be otherwise/^ a 
regulation, altered or amended after congressional 
approval of the original regulation is inferred from 


Starr & Co. v. Commissioner of In¬ 
ternal Revenue, C.C.A., 101 F.2d 

'611—Security-First Nat. Bank of 
L.OS Angeles v. Welch, C.C.A.Cal., 
92 F.2d 357, certiorari denied '5S 
S.Ct. 526, *303 U.S. 638, *82 L.Ed. 
10 9 S—Hazeltine Corporation v. C. 
I. R.. C.C.A., 89 F.2d 513—Wiscon¬ 
sin Land & Lumber Co. v. C. I. R., 
C.C.A., 88 F.2d 151—Seeley v. Hel¬ 
vering-, C.C.A., 77 F.2d 323—C. I. 

R. V. Krein Chain Co., C.C.A., 72 F. 
'2d 424—Tyson v. C. I. R., C.C.A., 
68 F,2d 584, certiorari denied 54 

S. Ct. S65, 293 U.S. 657, 78 L.Ed. 
1505—Hellebush v. C. I. R., C.C.A., 
65 F.2d 902—Burnet v. Petroleum 
Exploration. C C.A., 61 F.2d 273, af¬ 
firmed 53 S.Ct. 439, •28-8 U.S. 467, 
77 L.Ed. 898—Toung v. C. I. R., C. 

C. A., '59 P.2d 691, certiorari denied 
53 s et. 116, 287 U.S. 652, 77 L Ed. 
563—Burnet v. Moore Cotton Mills 
Co., C.C.A., 49 P.2d 59—Francisco 
Sugar Co. v. C. I. R., C.'C.A., 47 P. 
2d 555—Anahma Realty Corpora¬ 
tion V. C. I. R, C.C.A., 42 P.2d 128, 
certiorari denied Anahma Realty 
Corporation v. Burnet, 51 S.Ct. 31, 
282 U.S. 854, 75 L.Ed. 756—Simon 
V. Frankfort Distillery, C.C.A-Ky., 
2 P.2d 949—Capewell Horse Nail 
Co. V. Walsh, D.C.Conn., 1 P.2d 815, 
affirmed, C.C.A., Walsh v. Capewell 
Horse Nail Co., 4 F.2d 991—Gen¬ 
eral Motors Accep-tance Corp. v. 
Higgins, D.C.N.T., '60 P..Supp. 979 
—Eastman Kodak Co. v. U. S., 4'S 
P.Supp. 357, 99 Ct.€l. 569—Niagara 
Motors Corporation v. McGowan, 

D. C.N.'i., 45 P.'Supp. 34‘6—Guggen¬ 

heim v. Rasquin, D.C.N.Y., 28 P. 
Supp. *322, reversed on other 
grounds, C.C.A., 110 F.2d 371, af¬ 
firmed 61 S.Ct. 507, 312 U.!S. 254, 85 
L.Ed. 813—Kelley v. U. S., D.C. 
Mass,, 27 P.Supp. '570—Glenn L. 
Martin Co. v. U. S„ D.C.Md., 21 P. 
Supp. 56’2—-Loose-Wiles Biscuit 
Co. V. Rasquin, D.C.N.Y., 20 P. 

'Supp. 805, affirmed C.C.A., 9'o P‘2d 
•438, certiorari denied 59 S.Ct, 70, 
305 U.-S. 611, 83 L.Ed. 389—Smith 
V. C. I. R., D.C.N.H., 19 P.Supp. 377 
—In re Huttman, D.C.Kan., 70 P. 
699—U. S. V. Barrows, D.C.Pa., 24 
P.Cas.No.14,'529, 1 Abb. 351, 10 Int. 


Rev.Rec. 86—Stotesbury v. U. S., 
23 Ct.Cl. 285. 

D.C.—Continental Oil Co. v. Helver¬ 
ing, 100 P.2d 101, 69 App.DC. 236 
—Schafer v. Helvering, 'S3 F.2d 
‘317, 65 App.D.C. 292, affirmed 57 S 
Ct. 148, 299 U.S. 171, 81 L.Ed. 101 
—^Pictorial Review Co. v. Helver¬ 
ing, '68 P.2d 766, 63 App.D.C. ‘21— 
Kirkland v. Burnet, 57 F.2d 608, ‘61 
App.D G 88. 

33 CJ. p 349 notes 18, 19, 23, '24. 
“Iseglslative regulations** 

Regulations promulgated under 
specific prospective authority from 
Congress are “legislative regula¬ 
tions” and have the force of law 
upon promulgation, and so long as 
they are confined within limits of 
statutory delegation, their force will 
be recognized by courts, regardless 
of courts’ opinion thereof.—‘Seattle- 
First Nat. Bank v. U. S., D.C.Wash., 
44 P.Supp. -603, affirmed, C.C.A., U. 
S. V. Seattle-First Nat. Bank, 13'6 P. 
2d 676, affirmed 64 S.Ct. 713, 321 U.S. 
583, '88 L.Ed. 944. 

Advisory opinions of general coun¬ 
sel for the bureau of internal reve¬ 
nue have been held not to constitute 
“rules” or “regulations” having the 
force of statutes.—Aluminum Co. of 
America v. U. S., C.C.A.Pa., 123 P.2d 
615. 

Opinion embodied in regulation 

Internal revenue commissioner's 
opinion embodied in regulation as to 
whether separate or consolidated in¬ 
come tax returns should be made has 
force and effect of law.—Pictorial 
Review Co. v. Helvering, 6t8 P.2d 766, 
63 App.D.C. 21. 

Proof of rules 

The rules promulgated by the 
commissioner may be proved in the 
same manner as the laws of foreign 
states.—^^State v. Davis, 41 A. ‘267, 69 
N.H. 350. 

72. U.S.—^Pacific Nat. Bank of Seat¬ 
tle V. C. I. R., C.C.A., 91 P.2d 103. 

73. U.S.—Vawter v. C. I. R., C.C. 
A., 83 F.2d 11, certiorari denied 57 
S.Ct. 42, 299 U.S. 578, 81 L.Ed. 426. 


Philadelphia v. U. S., D.C.Pa., 43 
P.Supp. '64, 

75. U.S.—Helvering v, Reynolds, 61 
S.iCt. 971, 313 U.S. 428, 85 L.Ed. 
1438, 134 A.L.R. 1155. 

76- U.S.—^Aluminum Co. of America 
V. U. S., C.C.A.Pa., 123 P.2d 615— 
C. I. R. V. Monarch Life Ins. Co., 
C.C.A., 114 P.2d 314—C. I. R. v. 
Pan-American Life Ins. Co., C C.A. 
La., Ill F.2d '366—Helvering v. 
Cronin, C.C.A., 106 P.2d 907—Nich¬ 
ols V. 'Sylvester Co., C C.A.Mass., 
16 P.'2d 98, certiorari denied 47 S. 
Ct. 475, 273 U.S. 760, 71 L.Ed. '878 
—Guggenheim v. Rasquin, D.C.N. 
Y., 28 P.Supp. 322, reversed on 

other grounds, C.C.A., 110 F.2d 371, 
affirmed 61 S.Ct 507, 312 U.S. 254, 
85 L.Ed. 813—Ronald Press Co. v. 
Shea, D.C.N.Y.. 27 P.Supp. 8*57, af¬ 
firmed, C C.A., 114 F.2d 453. 

3»ights of informer 

In a case of forfeiture under the 
internal revenue laws, the right of 
the informer becomes fixed on the 
receipt by the marshal of the money, 
and a subsequent circular of the sec¬ 
retary of 'the treasury can have no 
effect to reduce the amount to which 
under the then existing regulation 
the informer was entitled.—U. 'S. v. 
Twenty-Five Thousand Segars, C.C. 
N.Y., 28 P.'Cas.No.l6,565, 5 Blatchf. 
500. 

Regulations held not given retroac- 
“tive effect 

U.:S.—S. Slater & Sons v. White, C, 
C.A.Mass., 119 P.'2d 839—Robert 

Hughes & Co. V. C. I. R., C.C.A., 
109 P.‘2d 720—Eastman Kodak Co. 
V. U. S., 48 P.Supp. 357, 99 Ct.CL 
569. 

77. U.S.—C. I. R. V. Commodore, C. 
C.A., 135 F.2d 39. 

78. U.S.—Manhattan General Equip¬ 
ment Co. V. C. I. R., C.C.A., 76 P. 
.2d 892, affirmed 56 S.Ct. 397, '297 
U.S. 129, SO L.Ed. 528, rehearing 
denied 56 S.Ct 587, .297 U.S. 728, 
80 L.Ed. 1010—^Collier Service Cor¬ 
poration V. C. I. R., -C.C.A., 76 P.2d 
89'2, affirmed'5'6 S.Ct '397, 297.U.S. 
129, 80 L-Bd. 528, rehearing denied 
66 S.Ct 587, '297, U.S. 728, 80 L.Ed. 
1010. 


74. U.S.—Investment Corporation of 
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§ 74 

the reenactment of the statutory provision, cannot I which occurred prior to the promulgation of the 
operate retroactively so as to apply to transactions | changed regulations^ 

n. LIABILITY OF PEBSOITS AND PEOPEBTY IE GEIfEEAL 


§74. In General 

In order to render a particular person or particular 
property liable for Internal revenue taxes, liability there¬ 
for must clearly appear from the statute imposing the 
tax. 

It may he broadly stated that liability for internal 
revenue taxation must clearly appear from the stat¬ 
ute imposing the tax in order to render person or 
property liable thereforS® A statutory definition 
of “taxpayer” is exclusiveS^ and the courts lack 
the power to create nonstatutory taxpayers for the 
purpose of applying provisions of the Revenue 
ActsS^ In this connection it has been said that 
taxation is not so much concerned with refine¬ 
ments of title as it is with actual "command over 
the property taxed, or the actual benefit for which 
the tax is paid,^^ and that the taxable nature of 


transactions is judged by their legal attributes and 
juristic consequences, and not by the titles affixed 
thereto by the individuals involved.^^ Questions 
of tax liability turn on fact and not on fiction, 
taxes being laid and collected on the basis of the 
factual situation actually existing,^6 and in the 
final analysis the facts peculiar to each internal 
revenue case must determine its outcome.^'^ 

While a person may not be taxed on property 
in which he has no interest,ownership is not 
necessarily essential as a basis for taxation, and 
liability may rest on rights or privileges which are 
constituents of ownership, in other words on the 
enjoyment by the taxpayer of privileges and bene¬ 
fits so substantial and important as to make it rea¬ 
sonable and just to treat him as though he were 
the owner.^9 a taxpayer may voluntarily submit 


79. U.S.—Rasquin v. Humphreys, 
N.Y., -60 iS.Ct. 60, 308 U.S. 54, 84 L. 
Ed. 77—Helvering v. Wilshire Oil 
Co., 60 S.Ct. 18, 308 U.S. 90, 84 L. 
Ed. 101, rehearing denied 60 S.Ct. 
293, 308 U.S. 638, 84 L.Ed. 530— 
Helvering v. R. J. Reynolds Tobac¬ 
co Co., 59 S.Ct. ■4'23, 306 U.S. 120, 83 
L.Ed. '536—^Aluminum Co. of Amer¬ 
ica V. U. S., O.C.A.Pa., 123 P.2d 615 
—C. 1. R. V. Pan-American Life 
Ins. Co., C.C.A.La., Ill P.2d 366, 
affirmed 61 S.Ct. 210, '311 U.S. 272, 
85 L.Ed. 183—^Helvering v. Bryan, 
C.C.A., 109 F.2d 430—Helvering v. 
Cronin, C.C.A., 106 F.2d 907—Unit¬ 
ed Fruit Co. V. Hassett, D.C.Mass., 
.61 F.Supp. 1018. 

SO. U.S.—Higley v. C. I. R., C.C.A., 
'69 F.2d 160—In re Temtor Corn & 
Fruit Products Co., D.C.Mo., 299 F. 
'326, affirmed, C.C.A., Schlafly v. U. 
S., 4 F.2d 195—Gill v. Bartlett, 
Mass., 224 F. 927, 140 sC.C.A. 405. 
Article clearly within statute 

Article which falls fairly and 
clearly within taxing act is taxable, 
notwithstanding possibility of oc¬ 
casional or incidental use in another 
manner.—^Weir v. McGrath, D.C.Ohio, 
52 F;2d 201. 

81. U.S.—C. I. R. V. Trustees of 
Lumber Inv, Ass'n, C C.A., 100 F. 
’2d 18, certiorari denied Trustees 
of Lumber Inv. Ass’n v. Helver¬ 
ing, 59 S.Ct. 5-87, 306 U.;S. .647, 83 L. 
Ed. 1045, rehearing denied 59 S.Ct. 
1036, 307 U.S. 650, -83 L.Ed. 1529— 
Trustees of Lumber Inv. Ass’n v. 
C. 1. R., aC.A., 100 P.2d 18, cer¬ 
tiorari denied Trustees of Lumber 
Inv. Ass’n V. Helvering, *59 S.Ct. 
1045, '307 U.S. 6'47, 83 L.Ed. 1527, 
rehearing denied 60 S.Ct. *69, '308 


U.S. 6'33, 84 tL.Ed. 527—Randolph 
Lumber Co. v. C. I. R., C.C.A., 100 
F.2d r8, certiorari denied Randolph 
Lumber Co. v. Helvering, 59 S.Ct. 
789, 306 U.S. 66'3, 83 L.Ed. 1060, 
rehearing denied 59 S.Ct. 1041, 307 
U.S. 6'50, 83 L.Ed. 1529. 

82. U.'S.—C. I. R. V. Trustees of 
Lumber Inv. Ass'n, C.C.A., 100 F. 
2d 18, certiorari denied Trustees of 
Lumber Inv. v. Helvering, 59 S.Ct. 
587, 30'6 U.S. '647, 83 L.Ed. 1045, 
rehearing denied 59 S.Ct. 1036, 307 
U.S. 650, 8'3 L.Ed. 1529—Trustees 
of Lumber Inv. Ass’n v. C. I. R., 
C.C.A., 100 F.'2d 18, certiorari de¬ 
nied Trustees of Lumber Inv. 
Ass’n V. Helvering, 59 S.Ct. 1045, 
307 U.S. 647, 8'3 L.Ed. 1527, re¬ 
hearing denied 60 S.Ct. '69, 308 U.'S. 
633, 84 L.Ed. 527—Randolph Lum¬ 
ber Co. V. C. I. R., C.C.A., 100 F.2d 
IS, certiorari denied Randolph 
Lumber Co. v. Helvering, 59 S.Ct. 
'789, 306 U.S. 663, 83 L.Ed. 1060, 
rehearing denied '59 S Ct. 1041, 307 
U.S. 650, 83 L.Ed. 1529. 

83. U.S.—Harrison v. Schaftner, Ill., 

61 S.-Ct. 759, '312 U.S. 579, 85 L.Ed. 
1055—Griffiths v. Helvering, 60 S. 
Ct. 277, '30'8 U.S. 355, 84 L.Ed. 319 
—Burnet v. Guggenheim, N.Y., 53 
S.Ct. 369, 288 U.S. 2i80, 77 L.Ed. 
748—Corliss v. Bowers, N.Y., 50 
•S.Ct. 33'6, 281 U.S. '376, 74 L.Ed. 
916—^Earp v. Jones, C.C.A.Okl., 131 
F.2d 292, certiorari denied -63 S.Ct. 
'6’65, 318 U.'S. 764, 87 L.Ed. 1136— 
Wickwire v. U. S., C.C.A.Mich., 116 
F.2d 679—St. Louis Union Trust 
Co. V. Becker, C.C.A.Mo., 76 F;2d 
851, affirmed 56 S.Ct. 78, 296 U.S. 
48, 80 L.Ed. 35—True v. U. S., D. 
C.TV'ash., 51 F.Supp. 720. | 

206 


It makes no difference that such 
command may be exercised through 
specific retention of legal title or the 
creation of a new equitable but con¬ 
trolled interest, or the maintenance 
of effective benefit through the in¬ 
terposition of a subservient agency. 
—U. S. V. Brager Building & Land 
Corporation, C.C.A.Md., 124 F.2d 349. 

84. U.'S.— Whitehead v. C. I. R., C. 
C.A., 148 F.2d 718. 

Stated purpose not controlling 
The purpose of an organization as 
stated in its constitution and by¬ 
laws does not determine the taxable 
status of the organization if its ac¬ 
tual operations are different from 
the stated purpose.—Seattle District 
No, 3 Mantle Club v. U. S., 47 F. 
Supp. 806, 98 Ct.Cl. 5 62. 

85. U.'S.—Haugh & Keenan Storage 
& Transfer Co. v. Heiner, D.C.Pa., 
20 F.'2d 921. 

86. U.S.—^Haugh & Keenan ‘Storage 
& Transfer Co. v. Heiner, supra. 
Theory is applied only in the ab¬ 
sence of controlling facts.—Haugh & 
Keenan Storage & Transfer Co. v. 
Heiner, supra. 

87- U.S.—Goldstein v. C. I. R., C. 

.C.A., 113 P.2d 363. 

88. U.S,—Hoeper v. Tax Commis¬ 
sion of Wisconsin, Wis., '52 S.'Ct. 
r20. 284 U.S. 206, 76 L.Ed. 248, 78 
A.L.R. 346—Schoellkopf v. Mc¬ 
Gowan, D.C.N.Y., 43 F.Supp. 568. 

89. U.S.—Burnet v. Wells, 53 S.Ct. 
761, 289 U.S. '670, 77 L.Ed. 1439— 
Helvering v. Dunning, 118 P.2d 
'341, certiorari denied Dunning v. 
Helvermg, 62 S.Ct. 64, 314 U.S. 
631, 86 L.Ed. 607~-Schoellkopf v. 
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to an otherwise illegal imposition,and, if a con¬ 
dition of some benefit is tendered to him for such 
submission, his acquiescence may be implied from 
his acceptance of the benefit.^i 

§ 75. Public Property and Institutions 

Subject to the rule that the means or Instrumentali¬ 
ties employed by a state In conducting its governmental 
operations are ^ot taxable b-y congress, the liability of 
public property and institutions to internal revenue 
taxation depends on the terms of the statute involved 
as applied to the particular facts disclosed. 

The liability of public property and institutions to 
internal revenue taxation will ordinarily depend on 
the terms of the statute involved as applied to the 
particular facts disclosed,^^ subject to the rule that 
the means or instrumentalities employed by a state 
or municipality in conducting its strictly govern¬ 
mental operations are not taxable by congress.^^ 

§ 76. Exemptions 

Where the language of the statute imposing the tax 


§ 76 

is broad enough to include the subject matter, the intent 
to exempt requires clear and definite expression, and the 
taxpayer is under a duty of showing that he comes with¬ 
in the terms of the exemption. 

Normally all persons and property are subject to 
taxation unless specifically exempted.^^ Exemp¬ 
tions are usually matters of legislative grace 
and, as a general rule, to secure them the taxpayer 
must show clearly that he comes within their scope 
in every respect,since, as discussed supra § 53, 
statutory exemptions are construed strictly against 
the taxpayer and liberally in favor of the govern¬ 
ment. This general rule, however, finds exception 
where public policy dictates a more liberal atti¬ 
tude, and, where the facts bring the case within 
such exception to the rule, exemption is regarded 
not as matter of governmental grace but rather as 
an act of public justice.®"^ 

Under the rule of strict construction, a taxpay¬ 
er seeking exemption should rest his claim on some¬ 
thing more than doubt or ambiguity in the stat¬ 
ute,exemptions from taxation cannot be based 


McGowan, D.C.N.T., 43 F.Supp. 

568. 

90. U.’S.—^Philadelphia ITat. Bank v. 
Rothensies, D.C.Pa., 4'3 P.Supp. 
923. 

91. U.S.—^Philadelphia Nat. Bank v. 
Rothensies, supra. 

92. U.S.—iSouth Carolina v. U. S., 
S.O., 26 S.Ct. 110, 199 U.'S. 437, 50 
L.Ed. 261—U. S. V. State of Alaba¬ 
ma, Ct.-Cl., *8 S.Ct. 21, 123 U.iS. 39, 
31 L.Ed. 73—U. S. v. ‘State of Lou¬ 
isiana, -8 S.Ct. 17, ‘213 U.B. '32, 31 
L.Ed. 69—City of Salt Lake v. 
Hollister, Utah, 6 S.iCt. 1055, 118 

U. S. ’25‘6, 30 L.Ed. 176—^Ensminger 

V. Powers, Tenn., 2 S.Ct. '643, 108 
U.S. 292, 27 L.Ed. 73‘2—State of 
Georgia v. Atkins, C.C.Ga., 10 P. 
Cas.No.5,350, 1 Abb. 2.2, 8 Int.Rev. 
Rec. 113. 

Liability of governments and sub¬ 
divisions, public property, and 
institutions to: 

Direct tax see infra §§ 88, 90. 
Income tax see infra § 387. 

Taxes on specific articles see in¬ 
fra §§ 523-544. 

93. U.S.—Ambrosini v. U. S , Ill., 23 
iS.Ct. 1, r87 U.S. 1. 47 L.Ed. 49— 

U. S. V. Baltimore & O. R. Co., O. 
O.Md., 24 F.CasNo.14,511, 13 Int. 
Rev.Rec. 117, affirmed 17 Wall. 322, 
21 L.Ed. 597. 

94. U.'S.—'Cannon v. Nicholas, C.C. 
A.C 0 I 0 ., 80 F.2d 934. 

Except as pro'vided in applicable 
revenne statute, there is no right to 
exemption from taxation.—U. S. v. 
Ramsay, O.C.A.Kan., 1'30 F;2d 938. 

95. U.S.—Barnhart-Morrow Consol. 

V, C. I. R., C.C.A., 150 F.2d 285— 
C- I. R. V. White’s Estate, C.C.A., 


144 F.2d 1019, certiorari denied 65 
S.Ct. 433, '323 U.S. 792, 89 L.Ed. 
632—Keasbey & Mattison Co. v. 
Rothensies, C.C.A.Pa., 133 F.2d 894, 
certiorari denied 64 S.Ct. 39, 320 
U.S. 739, 88 L.Ed. 438—Stewart v. 

U. ‘S., •C.C.A.Cal., 10'6 F.2d 405, fol¬ 
lowed in, CC.A., 117 F.2d 743, re¬ 
versed on other grounds 61 S.Ct. 
102, '311 U.S. *60, 85 L.Ed. 40, re¬ 
hearing denied 61 S.Ct. 390, '311 U. 
S. 729, S'5 iLEd. 475—United Fruit 
Co. V. Hassett, D.C.Mass., 61 P. 
Supp, 1013. 

Congress may exempt from taxation 
U.’S.—St. Paul Fire & Marine Ins. Co. 

V. Reynolds, D.C.Minn., 44 F.Supp. 
863. 

96. U.S.—^Barnhart-Morrow Consol. 
V. C. I. R., C.'aA., 150 F.'2d ^SS— 
Keasbey & Mattison Co. v. Roth¬ 
ensies, C.C.A.Pa., 13'3 F.2d 894, cer¬ 
tiorari denied 64 S.Ct. 39, 320 U.S. 
739, 88 L.Ed. 438—Johnson v. C. I. 

R. , C.C.A., 132 P.2d '38—Warren 

Tel. Co. V. C. I. R., C.aA., 128 F. 
2d 50'3, certiorari denied Warren 
Telephone Co. v. Helvering, 63 iS. 
Ct. 440, 317 U.S. 697, '87 L.Ed. 557 
—C. I. R. V. Hopkinson, O.C.A., 126 
F.2d 406—C. I. R. v. Upjohn’s Es¬ 
tate, C.C.A., 124 F.2d 73—^Antietam 
Hotel Corporation v. C. I. R., C.C. 
A., 123 F.2d 274—^Magruder v. Safe 
Deposit & Trust Co. of Baltimore, 
C.C.A.Md., 121 F.2d 981—‘Stewart 
V. U. S., C.C.A.Cal., 10'6 F.2d 40'5, 
followed in, C.C.A., 117 F..2d 743, 
reversed on other grounds 'dl S.Ct. 
102, 311 U.S. SO, 185 L.Bd. 40, re¬ 
hearing denied 61 S.Ct. 390, 311 U. 

S. 729, 86 'L.Ed. 476—Sun-Herald 
Corporation v. Duggan, C.C.A.N.Y., 
73 P,2d 298, certiorari denied 55 -S. 
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ct. 546, '294 TT.S. 719, 79 LEd. 1251 
—Mutual Fire Ins. Co. of German¬ 
town V. U. S., D.C.Pa., 50 F.Supp. 
665, affirmed, C.C.A., 14‘2 F.2d '344, 
certiorari denied 65 S Ct. 65, 32'3 
U.S. 729, .89 L.Ed. '585—Berwind- 
White Coal Mining Co. v. Rothen¬ 
sies, D.C.Pa., 45 F.Supp. '55, re¬ 
versed on other grounds, C.C-A., 
137 P.2d 60—Vogel v. U. ,S., D.C. 
Mass., 42 P.Supp. 103—■‘Scholarship 
Endowment Foundation v. Nicho¬ 
las, D.C.Colo., 25 F.Supp. 511, af¬ 
firmed, C.C.A., 106 P.2d 552, cer¬ 
tiorari denied '60 S.Ct. '378, 308 U.S. 
'552, 84 L.Ed. 520—Hampton & L. 
F. Ry. Co. V. Noel, D aVa., 300 P. 
438—'Commercial Health Acci¬ 
dent Co. V. Pickering, D.C.Ill., '281 
P. 539. 

Substantially within terms 

One claiming the benefit of a tax 
exemption must bring himself at 
least substantially within the terms 
of the statute granting it.—^Produc¬ 
ers’ Creamery Co. v. U. S., C.C.A. 
Tex., 55 F.2d 104. 

97. U.'S.—^Union & New Haven 
Trust Co. V. Eaton, D.C.Conn,, 20 
F.2d 419. 

Exemption of religious, charitable, 
and scientific foundations from taxa¬ 
tion is not to be viewed so much as 
matter of grace as of public justice. 
—^Harrison v. Barker Annuity Fund, 
C.C.A.I11., 90 F.2d 286. 

98. U.'S.—U. B. V. Stewart, Cal., 61 
S.Ct. 102, 311 U.S. 60, 85 L.Ed. 40, 
rehearing denied 61 S.Ct. '390, '311 
U.S. 729, 85 L.Ed. 475'-HSt. Paul 
Fire & Marine Ins. Co. v. Reyn¬ 
olds, p.'C.Minn., 44 F.Supp. 863. 
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on mere implicationSj^^ or be lightly inferred,^ and, 
where the general language of the taxing statute is 
broad enough to include the subject matter, the in¬ 
tent to exempt must be clearly and definitely ex- 
pressed.2 

An excepting clause specifically enumerating 
what is to be excepted from the major clause im¬ 


posing a tax implies that what it enumerates would 
be within the major clause were there no express 
exception,^ and also that there is no purpose to ex¬ 
cept anything else.^ A proviso excluding articles 
of a designated description from tax establishes an 
exception to general language in a preceding en¬ 
acting clause which would otherwise subject them 
to tax.^ 


m. MIISriMIZATIOI^, AVOIDAlSrCE, OS EYASIOI^ OF LIAEILITT 


§ 77. In General 

Although a taxpayer has the right to minimize or 
avoid taxes by any legal means, transactions actuated by 
such a motive will be scrutinized carefully and, in de¬ 
termining their validity, form will be disregarded in favor 
of substance. 

A taxpayer has the right to minimize or avoid 
taxes by means which the law permits.^ It is ordi¬ 
narily immaterial that his actions are motivated by 
a desire to reduce or avoid taxes and, converse^, 
the successful avoidance of the obligation to pay 
taxes should not be made to turn on the ability of 
the commissioner to show that the taxpayer had no 
intention to avoid the obligation.^ However, courts 
should be sedulous to prevent,^ and should not aid,^® 
tax evasion. Hence transactions having as their 


motive the avoidance of a tax must be scrutinized 
with great care to ascertain whether, in substance, 
they are actually what they purport to be in form.^i 
The government may not be required to acquiesce 
in a taxpayer’s selection of that form for doing 
business which is most advantageous to him, but 
may look at actualities and, on determination that 
the form employed is unreal or a sham, may sus¬ 
tain or disregard the effect of the fiction as best 
serves the purposes of the tax statute.^^ So, 
schemes to escape taxation by mere use of the cor¬ 
porate form will not be tolerated.^S 

§ 78. Income Taxes 

Particular matters relating to the minimization, 


99. U.S.—U. 'S. V. Stewart, Cal., tgl 

S.Ct 102. 311 TJ-S. .60, ‘85 L.Bd. 40, 
rebearing: denied 61 iS.Ct. 390, 311 

U. S. 729, 85 Li.Bd. 475—Burroughs 
Adding Mach. Co. v. Terwilliger, 
D.C.Mich., 135 “F.2d '60iS-—St. Paul 
Pire & Marine Ins. Co. v. Reyn¬ 
olds, D.C.Minn., 44 P.Sup^). 863. 

33 O.J. p 286 note 88 . 

1 . U.'S.—Heiner v. Colonial Trust 

Co., Pa., 48 S.Ct. 6'5, ’275 U.S. 232, 
72 Li Ed. 256—Scholarship Endow¬ 
ment Foundation v. Nicholas, C.C. 
A-Colo., 106 P.2d 552, certiorari de¬ 
nied 60 iS.Ct. 378, '308 U.S. 62’3, 84 
L.Ed. 520—U. S. Trust Co. of New 
York V. Anderson, C.C.A.N.Y., 65 
F.2d 57*5, 89 A.L.R. 994, certiorari 
denied 54 S.Ct 120, '290 U.’S. 6-83, 78 
L.Ed. 589—New York Life Ins. Co. 

V. Bowers, D.C.N.Y., 34 F.2d 60, 
affirmed, C.C.A., 39 F.2d 556, af¬ 
firmed 51 S.Ct 399, '283 U..S. 242, 75 
L.Ed- 1005—Rosenblum v. Anglim, 

B. C.Cal., 43 F Supp. 889, affirmed, 

C. C A., 135 F2d 512. 

2 - U.S.—Choteau v. Burnet, 61 iS. 
Ct ‘598, 2'83 U.S. '691, 7'5 L.Ed. 1353, 
certiorari denied Pettit v. Lucas, 
50 -set 410, 281 U.S. 759, 74 L.Ed. 
11-59—Rosenblum v. Anglim, V.C. 
Cal., 4'3 F.Supp. 1889 , affiriped, C.C. 
A., 135 F.‘2d 512—U. S. v. Stiles, D. 
C.Ark., i5'6 F.iSupp. 881—Merchants 
Nat Bank of Mobile v. U, S., Ct 
CL, '37 F.Supp. 931. 

3. U.S.—U. S. V. Woodward, Ct.Cl., 
■41 rS.Ct 615, 256 U.S. -632, 65 L.Ed. 


1131—^Pacific Bldg. & Loan Ass’n 
V. Hartson, D.C.Wash., 201 F. 1011. 

4. U.S.—U. -S. V. Woodward, CtCL, 
41 S.Ct 615, 256 U.S. 6'3'2. <65 L.Ed. 
1131. 

5. U.S.—U. S. V. Neustaedter, C-C. 
N.Y., 149 F. 1010. 

6. U.S.—U. S. V. Isham, Mich., 17 

Wall. 496, 21 L.Ed. 728—Allen v. 
Trust Co. of Ga., aC.A.Ga., 149 P. 
2d 120, certiorari denied 66 iS.Ct 
52, affirmed 66 S.Ct *389—Tyson v. 
C. I. R, C.C.A., 14'6 P.2d 50—Ford 
V. Nauts, D.C.Ohio, '25 F.2d 1015 
—Fraser v. Nauts, D.C.Ohio, 8 F. 
2d 106—Braicks v. Henricksen, D. 
C.Wash., 43 F.Supp. .254—E. Al¬ 
brecht & Son V. Landy, D.C.Minn., 
'27 'F.Supp. 6'5, reversed on other 
grounds, C.-C.A., 114 F.2d '202— 

Continental Oil Co. v. Jones, D.C. 
OkL, 26 P.'Supp. 69'4, affirmed, C.C. 
A., 113 P.2d 557, certiorari denied 
61 .S.Ct '64, '311 U.S. 687, 85 L.Ed. 
443—Bourjois, Inc. v. McGowan, D. 
C.N.Y., 12 P.iSup.p. 787, affirmed, 
'C.C.A., -85 F.-2d 510, certiorari de¬ 
nied >57 S.Ct 763, -300 U.S. -6-8.2, 81 
L.Ed. 885. 

7. U.S. — Meurer Steel Barrel Co. v. 
C. I. R., C.C.A., 144 F.‘2d 282, cer¬ 
tiorari denied 65 'SCt '864. 3'24 U.S. 
iS60, 89 L.Ed. 1417, rehearing de¬ 
nied 6-5 S.Ct 118'2, '32'5 U.S. 892, 89 
L.Ed, 2004. 

Sale 

An actual sale of property prior to 
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the incidence of a tax thereon -is not 
illegal, even though the sale is made 
in order to avoid liability for the 
tax.—Stimpson v. C. I. R., CCA., 55 
P.2d 815, certiorari denied 52 S.Ct. 
579, 286 U.S. 55'5, 7'6 L.Ed. 1289. 
a U.S.—M. P. Reddington Co. v. C. 
1. R., C.C.A., 131 F..2d 1014. 

9. U.'S.—iSafe Deposit & Trust Co. 
of Baltimore v. Tait, D.C.Md., -54 
P.2d '383. 

10 . U.S.—Mitten Bank -Securities 

Corporation v. U. S., D.C.Pa., 24 P. 
Supp. 198. 

11 . U.S.—Black, Starr & Frost-Gor- 
ham V. U. iS., '39 F.'Supp. 109, 94 Ct. 
Cl. 87. 

12 . U.S.—^Higgins V. Smith, N.Y., 60 
S.'Ct 3‘55, 308 U.S. 47'3, 84 L.Ed. 
406—Titus V. U. S., C.iaA.Okl., 150 
P;2d 508, certiorari denied -66 S.Ct. 
230—Hay v. C. I. R., -C.C.A., 145 P. 
’2d 1001, -certiorari denied '6i5 'S.Ct. 
1868 , 324 U.S. *863, 89 L.Ed. 1419, re¬ 
hearing denied ‘65 S.Ct. 1022, 324 
U.S. 891, 89 L.Ed. 1438—Earp v. 
Jones, C.C.A OkL, 131 P.2d 292, cer¬ 
tiorari denied 63 S.Ct. 665, 318 U.S. 
■764, i87 L.Ed. 11‘36—Palcar Real 
Estate Co. v. C. I. It, C.C.A., 131 P. 
2d '210—^Atlantic Refining Co. v. U. 
S., 46 F.Supp. 891, 97 Ct.Cl. 124. 

13. U.S.—Georday Enterprises V- C. 
I. R., C.C.A., 12'6 F.'2d 384—U. S. v. 
Brager Building & Land Corpora¬ 
tion, C.C.A., 124 F.2d 349. 
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avoidance, or evasion of liability for income taxes 
are discussed in detail in tbe sections immediately 
following*. 

Examine Pocket Parts for later cases, 
g 79 ^ - Right to Minimize or Avoid Tax 

A taxpayer may decrease or avoid his income taxes 
by permiss ble legal means; but a transaction so moti¬ 
vated is subject to close scrutiny and will be disregarded 
if the legal form In which it is cast is a device to evade 
the just share of the tax burden. 

In accordance with the general rule discussed 
supra § 77, a taxpayer has the right to decrease the 
amount of what would otherwise be his income tax¬ 
es, or altogether avoid them, by means which the 


§ 79 

law permits.^^ Accordingly a transaction, other¬ 
wise within an exception of an income tax law does 
not lose its immunity because it is actuated by a de¬ 
sire to avoid taxation.15 So where there are two 
ways of accomplishing a legitimate business result, 
one of which clearly creates a taxable transaction, 
the taxpayer is not subject to tax liability merely 
because he chooses the other method w'hich does 
not result in a tax liability.^® However, in inter¬ 
preting equivocal transactions, motive may be con¬ 
sidered as bearing on their real nature.^'^ No one 
should be permitted to avoid his just share of the 
tax burden except by positive command of law.^S 
Such transactions must, therefore, be scrutinized 
closeIy^9 and construed jealously against the tax- 


14. U.S.—Greg-ory v. Helveringr, 55 
S.Ct. 266, 293 U.S. 465, 79 U.Bd. 
696, 97 A.UR. 1355, followed in 
C.C.A., Cogan v. C. I. R., 97 P.2d 
99.6—Helvering v. Jolinson, C.C.A., 
104 P.^d 140, affirmed 60 S.Ct- 293, 
308 U.S. '523, 84 L.Ed. 443, motion 
granted 60 S.Ct. 584—^^Smith v 
Higgins, C.C.A.N.Y., 102 F.*2d 456. 
reversed on other grounds 60 6 .Ct 
355, *308 U..S. 473, 84 L.Ed. 406— 
Jones V. Page, CC.A.Ga., 102 P.2d 
144, certiorari denied -60 S.Ct. 93, 
308 U.S. 562, 84 L Ed. >472, motion 
denied 60 S.Ct. 1090, 310 U.S- 658, 
'84 L.Ed. 1421—C. I. R. v. W. F- 
Trimble & Sons Co., C.C.A., 9'8 P. 
2d 853—Helvering v. Bowen, C.C. 
A., 85 P.2d 926—Sawtell v. C. I. R, 

C. C.A-, S2 P.2d *221—0. I. R. v. 

Eldridge, C.C.A., 79 F.2d '629, 102 
A.L.R. 500—Larkin v, U. S-, C.C. 
A.S.D., 78 P.2d 9-51—Eaton v. 

White, C.C.A.Mass., 70 P.2d 449— 
Iowa Bridge Co. v. C. I. R., C.C. 
A., 39 P.2d 777—Beazley v. Allen, 

D. C.Ga., 61 P.Supp. 929—Coca- 
Cola Co. V. U. S., 47 P.Supp. 109, 
97 CtCl. 241. 

D.C.—Jones v. Helvering, 71 P-2d 
214, 63 App.D.C. '204, certiorari de¬ 
nied Helvering v. Jones, 55 S.Ct 
•97, four cases, .293 U.S. 583, 79 iL. 
Ed. 679. 

Corporate taxpayer could properly 
replace preferred stock, dividends on 
which were not deductible in com¬ 
puting income tax, with debentures, 
the annual return on which is de¬ 
ductible as interest on an indebted¬ 
ness.—C. I. R. V. H. P. Hood & Sons, 
C.C.A., 141 P.2d 467. 

Eiiualizing yearly reventte 

Eiforts to equalize yearly revenue 
by arranging receipts and disburse¬ 
ments so that large net income in 
one year will not be followed by 
smaller or no profit in succeeding 
years should not be condemned as 
attempted evasion of income taxes.— 
Morton v. C. I. R., C.C.A., 109 F. 2 d 
4T. 


Erroneons dednctioji 

There is nothing fraudulent in at¬ 
tempting to reduce income taxes bj* 
claiming a deduction honestly but 
erroneously believed to be legally 
permissible.—Rogers Recreation Co. 
of Connecticut v. C. I. R., C.C.A, 103 
F.2d 780. 

Purchases aT«d sales 

(1) The income tax laws are not 
evaded when a person conducts his 
purchases and sales of property with 
the existence and application of tax 
laws in mind.—Morton v. C. I. R, 
C.C.A., 109 F.2d 47. 

(2) In order to vitiate a sale with 
respect to taxation the seller’s pow¬ 
er of control must be reserved in the 
very transaction and must not re¬ 
sult from preexisting relations.— 
Chisholm v. C. I. R., C.C.A., 79 P.2d 

14, 101 A.L.R. 200, certiorari denied 
Helvering v. Chisholm, 5.6 iS.Ct. 174, 
296 U.S. 641, i80 L.Ed. 456. 

15. U.S.—^Montgomery v. Thomas, 
C.C.A.Tex., 146 F.2d 76—C. I. R. v. 
Webster’s Estate, C.O.A.'Fla., 1*31 
P.2d 4'26—^Air-Way Electric Appli¬ 
ance Corporation v. Guitteau, C.C. 
A. Ohio, 12*3 F.2d 20—C. I. R. v. 
Kolb, C.C.A., 100 P.2d 920—Niles 
V. Milbourne, C.C.A.Md., 100 F.2d 
723—Morsman v. C. I. R., C.C.A., 
90 F.2d 18, 113 A.L.R. 441, certio¬ 
rari denied Morsman v. Helvering, 
58 S.Ct. 20, 302 U.S. 701, 82 L.Ed. 
642—Johnson v. C. I. R., C.C.A., 
'86 F.2d 710—Tazewell Electric 
Light & Power Co. v. Strother, C. 
C.A.Va,, 84 P.2d 327—^Helvering v. 
Gregory, C.C.A., 69 F.2d 809, af¬ 
firmed '55 -S.Ct. 266, 293 U.S. 465, 79 
L.Ed. 59*6, 97 A.L.R. 1355, followed 
in, C.C.A., Cogan v. Commission¬ 
er of Internal Revenue, 97 P.2d 
996—Hardymon v. Glenn, D.C.Ky., 
56 P.Supp. 269—^Wickwire v. U. 
S., D.C.Mich., 27 P.Supp. '724, af¬ 
firmed, C.C.A., 116 F,2d i679. 

Eegitimata business purpose 

A savings of taxes. In and of it¬ 
self, may be a legitimate business 
purpose if the transformation is 
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from one form of business organiza¬ 
tion to another, and not mere arti- 
nce.—Tower v. C. I. R., C.C.A., 148 
P.2d 388, reversed on other grounds 
66 S Ct. 532. 

Taxpayer’s action, not his motives, 
is determinative of his liability.— 
Morton v. C. I. R., C.C.A., 109 F.2d 
47. 

16. U.S.—W^oodruff v. C. I. R., C.C.A. 
Ga., 131 P.2d 429—0. I. R. v. Gil¬ 
more’s Estate, C.C.A., 130 P.2d 791. 
followed in C. I. R. v- Kann, 130 F. 
2d 797. 

17. U.S.—Brunton v. C. I. R., C.C.A., 
42 P 2d 81, certiorari denied Brun¬ 
ton V. Burnet, 51 S.Ct 101, 2'S’2 U. 
'S. 889, 75 L.Ed. 783. 

In construing instrument, court 
may consider the motive of the per¬ 
son executing it to avoid income tax 
in order to determine its true intent. 
—Wehe V. McLaughlin, C.C.A.CaI., 39 
P.2d *217. 

18. U.S.—Groves v. C. I. R., G.C.A., 
99 P.2d 179. 

19. U.iS.—Jones v. Page, C.C.AGa,. 
102 P.2d 144, certiorari denied 60 
S.Ct 93, 308 U.S. '562, 84 L.Ed. 
472, motion denied 60 S.Ct. lOSO, 
310 U.S. 658, i84 L.Ed. 1421—Mors- 
man v. C. I. R., C.C.A., 90 P.2d 18. 
113 A.L.R. 441, certiorari denied 
Morsman v. Helvering, 58 S.Ct. 20, 
302 U.'S. 701, 82 L Ed. 542. 
Retroactive action taken at end of 

taxable year by taxpayer will be 
scrutinized when result of such ac¬ 
tion is to change taxable funds into 
nontaxable funds.—^Wenatchee Bot¬ 
tling Works V. Henricksen, D.C. 
Wash., -31 P-Supp. 7'63. 

Strict compliance with statutory ex¬ 
emption 

Where it appeared that transac¬ 
tions are carried out in a particu¬ 
lar form hy taxpayer in order to 
minimize tax thereon, courts will 
scrutinize transaction closely in or¬ 
der to determine whether statute 
granting the exemption has been 
strictly complied with.-^oca-Cola 
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payer.20 In determining whether the transaction 
under scrutiny is legal, the substance rather than 
the form will control and if the form is a mere 
subterfuge, device, or contrivance for the avoid¬ 
ance of taxes adopted to disguise the true char¬ 
acter of the transaction it will be disregarded.^^ 

§ 80. - Particular Devices and Transac¬ 

tions in General 

A taxpayer may so arrange or change his methods 
of operation as to avoid the attachment of income taxes 
or minimize the effect thereof. 

A taxpayer may adopt such organization for his 
affairs as he chooses,and is free to arrange or 
change his methods of operation to avoid the at¬ 


tachment of a tax or minimize the effect thereof,-^ 
provided the change is real and substantial.^^ A 
taxpayer who has elected to do business as a corpo¬ 
ration must accept the tax disadvantages resulting 
therefrom.2® On the other hand, since escaping 
taxation is not doing business in the ordinary mean¬ 
ing of the term, a corporation with no other reason 
for existence may be disregarded for tax pur¬ 
poses, but the choice of disregarding a deliberate- 
I 3 " chosen arrangement for conducting business af¬ 
fairs does not lie with the creator of the plan.^S 

The lawful reduction of taxes by the creation of 
trusts is permissible and of itself raises no pre¬ 
sumption of an intention to defraud the govern¬ 
ment,where the transfer of property to the trust 


Co. V. tr. S., 47 TSupp. 109, 97 Ct.Cl. 
241. 

20. XJ.S.—Tazewell Electric iLigrlit & 
Power Co. v. Strother, C.C.A.Va., 
84 F.2d 3^7. 

21. tJ.S.-—Woodruff V. C. I- R., C,C. 
A.Ga., 131 F.2d 429—^Morsman v. C. 
I. R., '0.0.A, 90 P.2d 18, IPS A.L. 

R. 441, certiorari denied Morsman 
V. Helvering, 58 'S.Ct. 20, ‘302 XJ.S. 
701, 82 L.Bd. 54'2—Johnson v. €. 
I. R., C.C.A., 86 F2d 710—Louis¬ 
ville, H. & St. -L. Ry. Co. v. U. S., 
D.C.Ky., 20 F.Supp. 483. 

Descriptive terminology 

The descriptive terminology that 
may he used in deeds, contracts, or 
other written instruments is ineffec¬ 
tive ‘to restrict the scope of the in¬ 
come tax law.—West v. C. I. R., C.C. 
A.Tex., 150 'F.2d 723, certiorari de¬ 
nied 66 S.Ct. 48’S, rehearing denied 
66 S.Ct. 679, first case, certiorari de¬ 
nied ‘&6 S.Ct. 489, first and second 
cases, rehearing denied '66 .S.Ct. 679, 
second and third cases, certiorari de¬ 
nied 66 S.Ct. 489, third case, rehear¬ 
ing denied 66 S.Ct. '6'80. 

22. UiS.—Foster v. U. S., CtCl., 58 

S. Ct '424, 303 U.S. 118, 82 L.Ed. 
700—Tyson v. C. I, R., C.C.A., 146 
F-‘2d 50—^Helvering v. Johnson, C. 
C.A., 104 F.2d 140, affirmed '60 S. 
Ct -293, 30'8 U.S. 523, 84 L.Ed. 443, 
motion granted 60 S.Ct. 584— 
Wickwire v. U. S., D.C.Mich., 27 
F.Supp. 724, affirmed, C.C.A., 116 F. 
2d 679—Louisville, H. & St L. Ry. 
Co. V. U. S., D.C.Ky., 20 F.Supp. 
483. 

Proceeding held not collusive 

Record in state court was held not 
to show that proceeding for settle¬ 
ment of trustee’s account was collu¬ 
sive as seeking decision which would 
adversely affect government's right 
to additional Income tax.—Freuler v. 
Helvering, Cal., *54 S.Ct 308, 291 U. 
S. *35, 78 L.Ed. 634, followed in Whit¬ 
comb V, Helvering, App.D.O., 54 S.Ct 
315, 291 U.S. 53, 78 L.Ed. >645. 

23. U.S. — ^Higgins v. Smith, N.Y., 60 


S.Ct 355, 308 U.S. 473, 84 L Ed. 
406—Titus V. U S., C.C.A.OkL, 150 
P.2d ‘508, certiorari denied 66 S.Ct 
■230—Hay v. C. 1. R., CCA, 145 P. 
2d 1001, certiorari denied '60 'S Ot. 
8 ' 68 , 324 U.S. 863, 89 L.Ed. 1419, re¬ 
hearing denied 65 iS.Ct 10*22, 324 
U.S. 891, 89 L.Ed. 1438—Esmond 
Mills V. C. I. R., C.C.A, 1‘32 F.2d 
753, certiorari denied Esmond 
Mills V. Helvering, 63 S.Ct 1432, 
319 U.S. 770, 87 L.Ed. 1718—Pal- 
car Real Estate Co. v. C. I. R, C.C. 
A., 131 P.2d 210—Atlantic Refining 
Co. v. U. S., 46 F.Supp. 891, 97 Ct 
Cl. 124. 

Partnership 

Where brothers had for months 
intended to form, at indefinite future 
time, a partnership for the common 
management of their property, the 
facts that, when sale of their corpo¬ 
rate stock under option was immi¬ 
nent, they chose such time to form 
the partnership, so as to postpone or 
escape taxes otherwise due on the 
sale, and transferred the shares to 
such partnership as its only capital, 
and that the partnership consum¬ 
mated the sale were held not to war¬ 
rant disregarding the partnership 
formation in determining tax on 
profits from sale.—Chisholm v. C. I. 
R, C.C.A., 79 P.2d 14, 101 AL R. 200, 
certiorari denied Helvering v. Chis¬ 
holm, 56 'S.Ct. 174, 296 U.S. 641, 80 
L.Ed. 456. 

24, U.S.—^Earp v. Jones, C.C.A.Okl., 
131 P.2d ‘292, certiorari denied 6'3 
S.Ct. 665, 3 I 18 U.S. 764, 87 L.Ed. 
113'6. 

25. U.S.—Earp v. Jones, supra. 

2& U.S .—^Higgins v. Smith, N.Y., 60 
S.Ct. 35*5, 308 U.'S. 473, 8'4 L.Ed. 
40'6—Titus V. U. !S., C.C.A.Okl., 150 
F.2d 508, certiorari denied '66 S.Ct. 
230—Hay v. C. I. R, C.C.A, 145 F. 
2d 1001, certiorari denied 6'5 S.Ct. 
868 , 324 U.S. 863, 89 L.Ed. 1419, re¬ 
hearing denied 65 S.Ct 10'22, 324 
U.S. 891, 89 L.Ed. 14‘38—Esmond 
Mill's V. C. I. R., C.)C.A., 132 F.‘2d 
753, certiorari denied Esmond 
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Mills V. Helvering, '63 'S.Ct. 1432, 
319 US 770, 87 L.Ed. 1718—Palcar 
Real Estate Co. v. C. I. R.. C.C.A., 
131 F.2d 210—^Atlantic Refining 
Co. V. U. iS, 46 F.Supp. ’891, 97 'Ot. 
Cl. 124. 

Corporation organized to evade 
state tax law was not entitled to 
deduct amount paid under lease of 
realty on ground that the organiza¬ 
tion and concurrent leasing of prop¬ 
erty were solely to procure loan.— 
Nowland Realty Co. v. C. I. R., C.C. 
A, 47 F.2d 1018. 

Double corporate organization 

Although adoption of double cor¬ 
porate organization to secure tax ad¬ 
vantages does not violate law or 
morals, the form of biisiness organi¬ 
zation having been chosen must be 
taken for worse as well as for better 
so far as tax liability is concerned.— 
Raritan Co. of Delaware v. C. I. R., 
C.C.A., 136 F.2d 364, certiorari de¬ 
nied 64 S.Ct. 57, ‘320 U.S. 753. 88 L. 
Ed. 448. 

27. U.S.—National Investors Corpo¬ 
ration V. Hoey, C.C.A.N.Y., 144 F. 
2d 466. 

2 a US—‘Clover v. O. I. R., C.C.A, 
143 F.2d 570. 

Estoppel 

A taxpayer who enters into a 
scheme concocted for the sole pur¬ 
pose of evading a proper tax is es¬ 
topped from denying >the good faith 
of the contract in order to evade tax¬ 
ation.—Groves V. C. I. R., C.C.A, 99 
F..2d 179. 

29. U.'S.—Stuart v. C. I. R., C.C.A, 

124 F.2d 772, reversed on other 
grounds Helvering v. Stuart, 63 S. 
Ct. 140, 317 U.S. 154, 87 L.Ed. 154. 
Trust prior to amendment 
Where the trust involved was set 
up prior to the adoption of the in¬ 
come tax amendment, the case is not 
an appropriate one for judicial 
straining to prevent consummation 
of a purpose of tax avoidance —C. 
I. R. V. Bateman, C.C.A, 127 F.2d 
266. 
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was permanent and made in good faith.^0 How¬ 
ever, the courts will carefully scrutinize any device 
b}’ which a taxpayer seeks to avoid income tax by 
such means,particularly where the income finds 
its way into the same pockets as before the crea¬ 
tion of the trust.22 Whether or not the trust is a 
mere tax avoiding device depends on its effect rath¬ 
er than on the settlor’s motives.^s 

Effect of family relationship. The family rela¬ 
tionship sets up no bar against reduction of tax 
liability by its members,and in testing the reality 
of the transaction the relationship is only one of the 
elements to be considered.^® If the transaction is 
what it purports to be and not a sham it will be up- 
held.2^ However, a family group is an economic 
unit;^'^ and so-called ^‘family arrangements,” 
whereby ownership is diluted, are to be specially 
scrutinized lest what is in reality but one economic 
unit be multiplied into two or morels by devices 
which, though valid under state law, are not con- 


§ 81 

elusive as far as the internal revenue laws are con- 

cerned.39 

Retroactive arrangements. Liability for a tax on 
income already received cannot be evaded by an at¬ 
tempt thereafter to alter its legal status through 
modification of the agreement out of which it 
arose.^^ 

§ 81. - Sales to Establish Losses 

A taxpayer's loss arising from a bona fide sale of 
property or securities is deductible from his income tax 
although motivated by a desire to reduce or avoid the 
tax; but a loss from a sale that is part of a scheme 
to establish an apparent loss is not deductible. 

Since, as discussed supra § 77, the taxpayer may 
reduce or avoid his taxes by any legal means, a loss 
arising from the bona fide sale of property, dis¬ 
cussed infra § 308, or securities, discussed infra §§ 
311-314, is deductible under the appropriate stat¬ 
ute, even though the sale is motivated by a desire 
to minimize or avoid income taxes.^l Further the 


IXTERXAL REVEXVE 


30. U.S.—^Weeks v. Sibley, I>.C.Tex., 
269 F. 155. 

31. U.S.—Kent v. U. S.. Ot.CL, '60 F. 
'Supp. 203. 

Faanily tinists 

“Among the devices employed to 
avoid income . . . taxes none 

has been more used than trusts deal¬ 
ing with members of a family, and 
the courts have been alert to prevent 
such avoidance by this means.”— 
Willcuts V. Douglas, C.O.A.Minn-, 73 
F.2d 130, 13'2, affirmed Douglas v. 
Willcuts, 56 iS.'Ot. 59, .296 U.S. 1, i80 
L.Ed. 3, 101 A.L.R. 391. 

Transmuting income into capital 
A testator cannot, by his will, by 
making shares of stock the corpus 
of a trust, transmute the income 
from them into capital and thereby 
render the gains nontaxable.—Mer¬ 
chants’ Loan & Trust Co. v. Smie- 
tanka, Ill., 41 S.Ct. 3'S6, 255 U.S. *509, 
6*5 L.Ed. 751, 15 A.L.R. 1305—Bur¬ 
dick V. O. I. R., C.C.A., 76 F.2d 672, 
99 A.L.R. 515. 

32. U.S.—Kent T. U. S., -CtCl., 60 F. 
•Supp. .203. 

33. U.S.—Willcuts V. Douglas, C.C. 
A.Minn., 73 F.2d 130, affirmed 
Douglas V. Willcuts, 56 iS.Ct. i59, 
29 6 U.S. 1, 80 iL.Ed. 3, 101 A.L.R. 
•391. 

34. U.S.—-Doll V. C. I. R., C.C.A., 149 
F.2d 239, certiorari denied 66 S.Ct. 
'30—Beazley v. Allen, D.C.Ga., 61 
F.Supp. 9*29. 

35. U.S.—Doll V. C. I. R., C.aA., 149 
■F.2d 239, certiorari denied '66 *S.Ct. 
30—Beazley v. Allen, D.C.Ga., 61 
F.Supp. 929. 

36. U.,S.—^Beazley v. Allen, supra. 
Aged relative 

Where the only apparent motive 


I for taking an aged relative into a 
partnership was the desire to take 
care of him, by making him a part¬ 
ner in name but not in reality, or a 
desire to lessen income taxes, or 
both, such motives, although not ren¬ 
dering the arrangement illegal, did 
prevent the relative from becoming 
a real or genuine partner for income 
tax purposes.—Blalock v. Allen, D.G. 
Ga., 56 F Supp. 266, affirmed, C.C.A., 
151 F.2d 927. 

Particular trausactioas held valid 

(1) Enforceable note from hus¬ 
band to wife.—C. I. R. V. Park, C. 
C.A., 1T3 F.2d 352. 

(2) Family partnership.—Mont¬ 

gomery V. Thomas, C.C.A.Tex., 146 F. 
2d 76. 

(■3) Assignment by father to 
daughter.—^Heaton v. Heaton, 55 N. 
Y.S.2d 154. 

37. U.S.—Doll V. C. I. R., O.C.A., 
149 F.2d 2'39, certiorari denied 66 
S.Ot. 30—^Beazley v. Allen, D.C.Ga., 
61 F.Supp. 9'29. 

38. U.S.—Helvering v. 'Clifford, -60 
S.Ct. 554, -309 U.S. 331, 84 L.Ed. 
788, mandate conformed to, C.C. 
A., Clifford V. Helvering, 111 F.2d 
896—Losh V. C, I. R., C.C.A., 145 
F.2d 456—Beazley v. Allen, D.C. 
Ga., '61 F.Supp. 929. 

Pamily partnersliips held invalid for 
tax purposes 

(1) Where husband, to avoid tax¬ 
es, created partnership by transfer¬ 
ring shares in his business to his 
wife and children but retained con¬ 
trol of business, received the only 
salary therefrom, and made the only 
withdrawals of profits except 
amounts necessary to pay income 
taxes of other partners, entire in¬ 
come of business was taxable to hus- 
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r band.—Bradshaw v. C. I. R., C.C.A., 
1'50 F.2d 918. 

(2) Alleged partnerships between 
taxpayer, who was an attorney at 
law and accountant, and wife, and 
between 'taxpayer and wife and in¬ 
fant son, where neither wife nor in¬ 
fant son contributed any capital, 
services, or anything of value to al¬ 
leged partnerships, were mere in¬ 
valid devices and taxes were prop¬ 
erly assessed against taxpayer.— 
Tinkoff V. C. I. R, C.C.A., 120 F.2d 
564. 

39. U.S.—Helvering y. Clifford, *60 
S.'Ct. 554, 309 U.S. 331, 84 L.Ed. 
78'8, mandate conformed to, O.'C. 
A., Clifford V. Helvering, 111 F.2d 
1896—Bradshaw v. C. I. R., C.C.A., 
150 F.2d 918—Grant v. C. I. R., C. 
C.A., 150 F.2d 915—Doll v. C. I. 
R., C.C.A., 149 ‘F.‘2d 239, certiorari 
denied 66 S.Ot. 30—Earp v. Jones, 

C. C.A.Okl., rSl F.2d 292, certiorari 
denied 63 ‘S.Ct. 665, 318 U.S. 764, 
87 L.Ed. 1136—Beazley v. Allen, 

D. €.Ga,, '61 F.Supp. 929. 

40. U.S.—Leicht v. C. I. R., CC.A., 
137 F.2d 433. 

41. U.S.—C. I. R. V. W. F. Trimble 
& Sons Co., C.C.A., 98 F.2d 853— 
Madeira v. C. I. R., C.C.A., 98 F.2d 
55 6 —C. I. R. V. Behan, C.C.A., 90 
F.2d 609—St. Louis Union Trust 
'Co. V. U. S., 'aC.A.Mo., 182 F.,2d 61 
—G. I. R. V. Neaves, C.C.A., 81 F. 
■2d 947—Fulton Oil Co. v. C. I. R., 
C.C.A., 81 F.'2d 330—0. I. R v. 
Dyer, C.C.A., 74 F.2d '685, certio¬ 
rari denied Dyer v. C. I. R., 56 -S. 
Ct. 97, 296 U.'S. 58'5, 80 L.Ed. 414, 
and followed in C. I. R. v. Troup, 
C.C.A, 75 F.2d 1010, certiorari 
denied Troup v. •C. I. R., 56 S.iCt. 
98, 296 U.S. 586, 80 L.Ed. 414— 
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§ 82 

mere intention to establish a loss for income tax 
purposes by the sale of securities cannot be held 
to be fraudulent,even when the sale is made to a 
member of the family, although in such cases the 
transaction is subject to somewhat close scrutiny.^^ 
On the other hand, if the transaction is not bona 
fide but is part of a scheme to establish an appar¬ 
ent loss, the courts wili look through the form to 
the substance.'^^ 

§ 82. -Transfer or Waiver of Income 

The ijncome tax statute cannot be circumvented by 
anticipatory transfers or waivers of income. 


The rule discussed supra § 79, that the substance 
rather than the form of the transaction will prevail 
is applicable to cases involving a transfer or waiv¬ 
er of income in order to minimize or avoid liabil¬ 
ity for income taxes.Accordingly, as a general 
rule, the taxing statute cannot be intentionally cir¬ 
cumvented by anticipatory arrangements and con¬ 
tracts,^^ hov/ever skillfully devised ,qy whatever 
the name or form employed.^^ Such arrangements 
are not favored by the courts^® and must be disre¬ 
garded for the purposes of taxation.^® A taxpay¬ 
er cannot shift from himself the tax on income to 
be earned by assigning such income to another,®! 


Helvering- v. Ames, C C.A., 71 F. 2 d 
S39—Hamlen v. U. S., D.C.Mass.. 
21 F.Supp. "SOO—^Wickwire v. U. S., 
DC.Mich., 27 F.Supp. 724, affirmed, 
O.C.A., 116 F.2d 679—Terry v. U. 
iS., H.C.Conn., 10 F.Supp. 1S3. 
Poreclosure sale 

Loss from foreclosure sale is de¬ 
ductible, even thoug'h sale was had 
with view to avoid income tax, since 
the test is what actually was done.— 
U. S. V. Galveston-Houston Electric 
€o., C.C.A.Mass., -84 F.2d 516. cer¬ 
tiorari denied 57 S.Ot. 117, 299 U.S. 
590, 81 L.Ed. 435. 

42 . U.S.—C. I. R. T. W. P. Trimble 
& Sons Co., OC.A., 98 F.'2d So3. 

43. U.S.-—C. I. R V. Heaves, C C.A., 
81 P2d 947. 

Sales held bona £da 

That taxpayer transferred stock to 
wife for avowed purpose of reducing 
his income tax did not invalidate 
transaction when price received was 
equal to what could have been ob¬ 
tained from others.—C. I. R. v. Hale, 
C.C.A., 67 F.2d 561. 

Effect of family relationship on 
transactions resulting in tax min- 
■imization or avoidance generally 
see supra § SO. 

44. U..S.—IVickwire v. XJ. S., D.C. 
Mich., 27 F.Supp. 724, affirmed, C. 
C.A., 116 F.2d 679—Carpenter v. 
Gagne, D.C.N.H., 27 F.Supp. 286, 
affirmed, C.C.A., Manning v. Gag¬ 
ne, 108 F.2d 718. 

Sales held not bona fide 

(1) Transaction whereby stock be¬ 
longing to president of corporation 
was sold to employee through bank 
for employee’s notes, new stock was 
issued and taken as security for 
notes, and pledged stock was accept¬ 
ed in settlement of notes at matur¬ 
ity, was not a bona fide sale estab¬ 
lishing deductible loss for income 
tax purposes.—^Atkins v. C. I. R., C. 
C.A.La, 7.6 F.2d 287. 

(2) A purported sale of stock by 
taxpayers to corporation in which 
they owned almost all of the stock, 
accomplished by mere bookkeeping 
entries without payment of cash for 
sole admitted purpose of establish¬ 


ing a loss for income tax purposes 
without losing control of the stock, 
was not a bona fide business trans¬ 
action but was mere device to create 
a fictitious loss, and hence no de¬ 
ductible loss resulted.—^Wickwire v. 
U. S., D.C.Mich., '27 F.Supp. 7*24, af¬ 
firmed, CC.A., 11'6 F.2d 679. 

Use of taxpayer’s corporation as in¬ 
termediary 

Loss deductible from taxable net 
income was not realized by sale of 
s+ocks at l^ss than cost, wh^re at 
time taxpayer ordered broker to 
make sale he also ordered broker to 
buy identical stocks for corporation 
of which taxpayer was majority 
stockholder, and taxpayer purchased 
same stocks from corporation at a 
price less than the sale price.— 
Shoenberg v. C. I. R, O.C.A., 77 F 2 d 
44'6, certiorari denied 56 S.Ct. 101, 
296 U.tS. '586, 80 L Ed. 41'4. 

45. U.S.—Groves v. C. 1. R., CC.A., 
99 P.2a 179—Newman v. C. I. R., 
O.C.A., 41 F.2d 743, certiorari de¬ 
nied Newman v. Burnet, 51 S.Ct. 
'33, 282 U.S. 858, 75 L.Ed. 760. 

lioan 

Although transaction was set u,p 
in taxpayer’s books as a loan, tax¬ 
payer’s books are only evidential, not 
conclusive, of true nature of trans¬ 
action, and they, together with all 
surrounding facts, must be exam¬ 
ined to determine whether there is 
an attempt to evade taxes by antici¬ 
patory arrangements and contracts. 
—Old Colony Trust Associates v. 
Hassett, C.C.A.Mass., 150 F.2d 179. 

46. U.S.—Lucas v. Earl, 50 S.Ct. 
.241, '281 U.'S. Ill, 74 L.Ed. 731— 
Parker v. Routzahn, C C.A Ohio, 56 
F 3d 730, certiorari denied 53 S.Ct 
15, *287 U.S. 606, 77 L.Ed. 527— 
Phelps V. C. I. R., C.C.A., 54 F.2d 
289, certiorari denied 52 S.Ct. 458, 
285 US. 558, 76 L.Ed. 946—McCau¬ 
ley V. C. I. R, CCA., 44 P.2d 919. 
Ho device or arrangemeiLt can 

make future earnings taxable to any 
but the real owner thereof, or make 
future income from -property taxable 
to any but the owner of the right or 
title from which the income springs. 
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—^Heilman t. Glenn, I>.CK:y., S'6 F. 
Supp. 423. 

Traiisfer to son 

■Where father, who reported In¬ 
come on cash receipts basis, de¬ 
tached negotiable interest coupons 
from bonds shortly before their due 
date and gave them to his so-n, who 
in the same year collected them at 
maturity, enjoyment of the economic 
benefit from the coupons was “real¬ 
ized” by father as completely as if 
he had collected the interest in dol¬ 
lars and expended them, and hence 
the interest payments were taxable 
to father in the years when paid.— 
Helvering v. Horst, 61 S.Ct, 144, 311 
U.S. 112, 85 L.Ed. 75, 131 A.L.R. -S'oS. 

47. U.'S.—Helvering v. Horst, *61 S. 

Ct. 144, 311 U..S. 112, 85 L Ed. 75, 
131 A.L.R. ‘655—Lucas v. Earl, 50 
S.Ct. 2*41, 281 U.S. Ill, 7-1 L.Ed. 
731—Earp v. Jones, C.C.A.Okl., 131 
F.2d '292, certiorari denied 63 S. 
CL '665, 318 U.S. 764, 87 L.Ed. 11-36. 

4S. U.S.—Schroder v. C. I. R., C.C. 
A., 134 P.2d 346—Groves v. C. I. 
R., C.C-A., 99 F.2d 179. 

49. U.S.—^Helvering v. General Util¬ 
ities & Operating Co., C.C.A., 74 
P.2d 972, reversed on other 
grounds General Utilities & Oper¬ 
ating Co. V. Helvering, 56 S.Ct 185, 
296 US. 200, ISO L.Ed. 154—S. A. 
MacQueen Co. v. C. I. R., C.G.A., 67 
P.2d 857. 

50. U.S.—Groves v. C. I. R., C.C.A., 
99 F.‘2d 179. 

51. U.S.—Richards’ Estate v. C. I. 
R., C.C.A., 150 F.2d 837—Groves v. 
C. L R., C.C.A,, 99 F.2d 179—Park¬ 
er V. Routzahn, -C.C.A.Ohio, '56 F. 
2d 730, certiorari denied 53 S.Ct. 
15, 287 U.S, 606, 77 L.Ed. 527. 

G-ift of future income 

Income is taxable to owner grant¬ 
ing it as gift in advance of receipt. 
—Bing V. Bowers, C.C.A.N.Y., 26 F, 
2d 1017. 

Trusteo 

Use of trustee as conduit will not 
change text rule.—Jones v. Page, C 
C.A.Ga., 102 F.2d 144, certiorari de¬ 
nied ^0 'S.CL 93, '308 UB. 662, -84 L. 



47 C.J.S. 


INTERNAL REVENUE 


§ 83 


so long as lie retains ownership or control of the 
source of the income,^2 the right to receive it.^^ 
Hence instruments intended to deflect income sub¬ 
sequently falling due serially are ineffective for tax 
purposes.^^ On the other hand, arrangements for 
the waiver of income will not be disturbed, w^here 
they do not result in a loss of revenue to the gov- 
ernment.^5 While a potential corporate taxpa^^er, 
to minimize income, may not donate it in any g’ven 
year to its officers or stockholders,the pa 3 rment 
of extra compensation for past years to corporate 
officers who were large shareholders does not show 
bad faith as an attempt by the corporation to evade 
taxes.^"^ 

§ g 3 . - Transfer of Source of Income 

Income of property validly transferred in good faith 


to another cannot thereafter foe assessed against the 
transferor even though the motive of the transfer was 
a desire to reduce or avoid taxes. 

The income of property transferred to others 
by a taxpayer cannot thereafter be assessed against 
him if the transfer was in good faith and not a 
mere device to escape income taxes.^^ That the 
motive of the transfer w^as to reduce or avoid in¬ 
come taxes is generally immaterial®^ and is not suf¬ 
ficient to render fraudulent an otherwise unim¬ 
peachable transaction.®^ Income tax liability, how¬ 
ever, cannot be escaped by a transfer of income 
producing property that is a sham or device to 
evade taxation,®^ and a mutual understanding that 
the transfer shall not have effect on rights- or ob¬ 
ligations of the parties need not be explicit but 
may be gathered from their conduct.®^ 


Ed. 472, motion denied '60 S.Ct. 1090. 
310 U.S. 658, 84 i,.Ed. 1421. 

52. U.S.—^Wehe v. McLaug-hlin, C.C. 
A.Cal., 30 P.2d 217—Bing v. Bow¬ 
ers, C.O.A.N.Y., 26 P.2d 1017. 

Actual receipt of money immaterial 
If taxpayer procures payment di¬ 
rectly to his creditors of items of in¬ 
terest or earnings due him, or sets 
up irrevocable trust with income 
payable to the objects of his bounty, 
he does not escape taxation because 
he did not actually receive the mon¬ 
ey, since income is “realized” by as¬ 
signor because he, who owns or con¬ 
trols the source of income, also con¬ 
trols the disposition of that which he 
could have received himself and di¬ 
verts payment from himself to oth¬ 
ers as means of procuring satisfac¬ 
tion of his wants.—Helvering v. 
Horst, 61 S.Ct 144. 311 U.S. 112, 85 
L.Ed. 75, 131 A.*L.R. 655. 

Extshand’s waiver of half of com¬ 
munity property and earnings in 
wife’s favor, subject to his retention 
of management under statute, does 
not convert husband’s future earn¬ 
ings into wife's separate property, so 
as to avoid income tax.—^Wehe v. 
McLaughlin, C.C.A.CaL, 30 P.2d 217. 

53. U.S.—Porter v. U. S., Ct.Cl., 52 
P.2d 1056. 

Assignment of net income 

Income from property to which 
owner had assigned sums payable 
from net income, retaining control 
thereof, is taxable to owner.—Bing 
V. Bowers, C.C.A.N'.T., 26 P.'2d 1017. 

54. U.S.—Bishop V. C. I. R., C.C.A., 
64 P.2d 298—^Porter v. U. S., Ot. 
Cl., 52 P.2d 1056. 

55. U.S.—^^Louisville, H. & St. L. Ry. 
Co, V. U. S.. D.€.Ky., 20 P.Supp. 
483. 

58. U.S.—Smith y. Russell, C.C.A. 

Ark., 76 P.2d 91, certiorari denied 


5 6 -S.Ct. 135, 29*6 U.S. 614, -SO L.Ed. 
436. 

57. U.S.—Ox ‘Fibre Brush Co, v. 
Blair, C C.A., 32 P 2d 42, 68 A.L. 
R. 69'6, affirmed Lucas v. Ox Fibre 
Brush Co., 50 S Ct. 2T3, 2 'Sl U.S. 
115, 74 L.Ed. 733. 

53. U.S.—Du Puy V. U. S., Ct.Cl., 35 

P.2d 990, certiorari denied 50 S. 
Ct. 346, 281 U.S. 739, 74 L.Ed. 1153. 
Irrevocable assignment 

“Income accruing from a contract 
or other property after an irrevoc¬ 
able assignment, not merely of fu¬ 
ture income but of the property from 
which such income afterwards aris¬ 
es, is taxable to the assignee and not 
the assignor,”—^Parker v. Routzahn, 

C. C.A.Ohio, 66 P.2d 730, 733, certio¬ 
rari denied 53 S.Ct. 15, 287 U.S. 606, 
77 L.Ed. 527. 

59. U.S.—Sawtell v. €. I. R., C.C.A., 

82 P.2d 221—Brunton v. C. I. R., 
C.C.A., 42 P.2d 81, certiorari denied 
Brunton v. Burnet, 51 S.Ct. 101, 
2.82 U.S. 889, 75 L Ed. 783—Iowa 
Bridge Co. v. C. I, R., C.C.A., -39 P. 
.2d 777. 

Pamily relationship 

(1) Actual and bona fide gift or 
assignment may be made to mem¬ 
bers of family, although for purpose 
of reducing total income tax.—Bing 
V. Bowers, C.C.A.N.Y., 2'6 P.2d 1017. 

(2) A husband may divide his in¬ 
come tax burdens between himself 
and his wife by making a valid gift 
of stock to her.—Hardymon v. Glenn, 

D. C.Ky., P.Supp. 269. 

(3) Under such circumstances, the 
fact that the husband was confident 
that he could, through her favor, 
continue to exercise control over the 
shares will not invalidate the trans¬ 
fer.—Richardson v. Smith, C.C.A. 
Conn., 102 F.2d 697, 125 A.L.R. 774. 

(4) The validity of the gift is not 
affected by what the wife does with 
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the proceeds, or by the fact that 
the husband as a corporate officer 
receives a bonus disproportionate to 
his actual shareholdings; and the 
fact that husband and wife have 
joint accounts with the corporation, 
joint bank accounts, and a common 
safe deposit box is likewise imma¬ 
terial.—Bardach v. C. 1. R., C.C.A., 
90 P.2d 323. 

Test of validity 

Mere purpose to avoid tax by 
transfer of property does not in it¬ 
self vitiate the transaction for tax 
purposes, the test being whether the 
transaction under scrutiny is in fact 
what it appears to be in form.—Chis¬ 
holm V. C. I. R., C.C.A., 79 F.2d 14, 

101 A.L.R. 200, certiorari denied Hel¬ 
vering V. Chisholm, 56 S.Ct. 174, 296 
U.'S. '641, 80 L.Ed. 4*56. 

60. U.S.—Fraser v. Hauts, D.C.Ohio, 

8 P.2d 106. 

61. U.S.—^National Contracting Co. 
V. C. I. R., C.C.A., 105 F.2d 488— 
Rasmusson v. Eddy’s Steam Bak¬ 
ery, C.C.A.Mont,, 57 P.2d 27, cer¬ 
tiorari denied 53 S.Ct. 7, 287 U.S. 
.601, 77 'UEd. 523. 

Control over res 

If the donee of property knowingly 
assents to the donor’s intent not to 
divest himself of control over the 
res, with the knowledge of the donor, 
the gift, however formal, is a sham 
with regard to income tax liability. 
—Richardson v. Smith, C.C.A.€onn., 

102 F.2d 697, 125 A.L.R. 774. 

Trustee 

A corporation cannot escape tax 
liability by assigning to a trustee 
for the benefit of itself and its stock¬ 
holders the property from which its 
income is derived.—Steinberger v. U. 
S., C.C.A.Cal., 81 P.2d 1008. 

62. U.S.—^Richardson v. Smith, C.C. 
A-Conn., 102 F.2d 607, 125 A.L.R. 
774. 
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§ 84. - Division of Transaction 

A Stingle transaction may not be broken up into vari¬ 
ous elements to avoid income tax. 

It is a well settled principle that a single trans¬ 
action may not be broken up into various elements 
in order to avoid income tax;^^ for the various 
steps do not change the character of the transac¬ 
tion.®^ However, the fact that the division of a 
single trust into several separate ones is motivated 
solely by a desire to reduce the amount of income 
taxes is immaterial;®® and where the result of the 
transaction is to create separate valid trusts, the 
purpose of the taxpayer will be given effect.®® 

§ 85. Estate, Inheritance, Legacy, and 
Transfer Taxes 

The taxpayer has the right to minimize the amount 
of his estate taxes or to avoid them altogether by any 
means which the law permits. 

The general rule, discussed supra § 77, that a 
taxpayer has the right to minimize the amount of 
his taxes or avoid them altogether by means which 


the law permits, is applicable to estate taxes.®'^ 
The provision in the estate tax law intended to pre¬ 
vent evasion of the general purposes of the law 
should be fairly and reasonably construed so as to 
carry out that purpose,®® and it is the duty of the 
court to look through the mere form of an agree¬ 
ment relied on to obtain an exemption and to com¬ 
pel taxation in accordance with the substance and 
reality of the transaction.®^ Tax avoidance by a 
substitute for testamentary disposition which is 
really a sham is tax evasion, and the one asserting 
it has the duty of proving tax avoidance;'^® but 
tax evasion is not to be presumed where elimina¬ 
tion of potential death taxes may be incidental to 
some other purpose.*^^ In deciding whether trans¬ 
fers were made as substitutes for testamentary dis¬ 
positions, and hence were an evasion of estate tax, 
the motive which induced the transfers must be 
determined.'^^ this connection the circumstanc¬ 
es of the transfer are useful only to the extent that 
they throw light on the motive of the transferor.*^® 


63. U.S.—^Helveringr v. Minnesota 

Tea Co., aC.A., 89 F.2d 711, af¬ 
firmed Minnesota Tea Co. v. Hel¬ 
vering*, 58 S.Ct. 393, 302 U.S. ’609, 
82 L.Ed. 474—Bassick v. C. I. R, 
C.C.A,, 85 P.2d 8, certiorari denied 
57 S.Ct. 120, 299 U.S. 592, 81 L Ed. 
436, rehearing denied 57 'S.Ct. '230, 
■299 U.S. 62'3, 81 E.Ed. 459, and mo¬ 
tion denied 57 SCt. 926, 81 L.Ed. 
1366~-Starr v. C. I. R., C.C.A., 82 
F.2d 964, certiorari denied 5'6 S. 
Ct. 948, 298 U.S. SsSO, 80 L.Ed. 1401 
—True r, C. I. R., C.C.A., 82 'F.2d 
964, certiorari denied 56 S.Ct. 948, 
298 U.S. 680, 80 L.Ed. 1401— 

Dohme v. C. I. R., C.C.A., 82 F.2d 
964, certiorari denied 56 S.Ct. 948, 
■298 US. 6'SO, SO L.Ed. 1401—Mc- 
Inerney v. C. I. R., C.C.A., 82 F.'2d 
6’65—San Joaquin Fruit & Invest¬ 
ment Co. V. C. I. R.. C.C.A., 77 F.2d 
723, reversed on other grounds 
Helvering v. San Joaquin Fruit & 
Investment Co, '56 SCt. 569, 297 
U.S. 496, 80 L.Ed. 824, rehearing 
denied 56 S.Ct. 666, 297 U.S. 728, 80 
LEd. 1011. 

Dissolution of old corporation 

Single transaction, such as taking 
over of entire assets of old corpo¬ 
ration and its dissolution by new 
corporation, may not be broken up 
into various elements to avoid tax.— 
Ahles Realty Corporation v. C. I. R., 
C.C.A., 71 F.2d 150, certiorari denied 
Ahles Realty Corporation v. Helver¬ 
ing, 55 .S.Ct 1-41, -293 U.S. -611, 79 L. 
Ed. 701. 

64. U.S.—^Du Pont V. Deputy, D.C. 
Del., 23 F.Supp. '3'3. 

Single transaction may compre¬ 
hend a series of many occurrences, 
depending not so much on the im¬ 
mediateness of their connection as 


on their logical relationship.—Du 
Pont V. Deputy, supra. 

65. U.S.—U. S. Trust Co. of New 
York V. C. 1. R, 5-6 ’S.Ct 3'29, -29$ 

U. S. 481, 180 LEd. 340—C. I. R. v. 
Mcllvaine, C.C.A., 78 P.2d 787, 102 
A.L R. .252, affirmed Helvering v. 
Mcllvaine, 56 S.Ct 332, 296 U.S. 
488, 80 L.Ed. 345. 

66. Physical division of trust res 
unnecessary 

Intention of grantor and bene¬ 
ficiaries to convert single trust into 
separate trusts for each beneficiary 
to reduce income taxes was effectu¬ 
ated by amendments providing that 
trust estate should be divided into 
separate equal shares for each bene¬ 
ficiary, and regulating disposition of 
income from each share, where cor¬ 
porate trustee, following amendment, 
closed cash and property accounts 
previously kept for trust by trans¬ 
ferring balance or items thereof 
equally to separate accounts opened 
for each beneficiary, physical divi¬ 
sion of cash, bonds, or stock certifi¬ 
cates being unnecessary.—U. S. 
Trust Co. of New York v. C. I. R., 56 
S.Ct. 329, 296 U.S. 481, 80 LEd. 340, 
followed in Helvering v. Mcllvaine, 
56 S.-Ct. 332, 296 U.S. 488, 80 L.Ed. 
345. 

67. U.S.—C. I. R. V. Le Gierse, C. 

C.A., 110 F.'2d 734, reversed on 

other grounds Helvering v. Le 
Gierse, '61 S.Ct. 646, '312 U.,S. 531, 
85 L.Ed. 99-6—Delaware Trust Co. 

V. Handy, D.C.Del., 53 F2d 1042— 
Trust Co. of Georgia v. Allen, D.-C. 
Ga., ‘55 F.Supp. 269, affirmed, iC.C. 
A., Allen v. Trust Co. of Ga., 149 
P,2d 120, certiorari denied 66 'S.Ct. 
52, and affirmed ’66 S.Ct. 389. 


Gift, otherwise valid, will not be 
invalidated solely on the ground that 
gift resulted in reduction of donor's 
taxes.—Bingham v. White, D.C. 

Mass., 31 F.2d 574. 

Reliuquishmeut of power 
A person has right to decrease 
amount of his estate taxes by relin¬ 
quishment of power to modify trusts 
created by him —Allen v. Trust Co. 
of Ga, C.C.A Ga., 149 P.2d 120, cer¬ 
tiorari denied 66 S.Ct. 5'2, affirmed 66 
S.Ct. -389. 

63. U.S.—Farmers" Loan & Trust 
Co. V. Bowers, C.C.A.N.Y., 68 F.’2d 
916, certiorari denied >5)5 S.Ct. 76 
(two cases), '2'B'Z U.S. 565, 79 L.Ed. 
•6-65. 

69. U.S —Helvering v. Tyler, C.C.A., 
Ill F 2d 422, affirmed Tyler v. Hel¬ 
vering, 61 S.Ct. 729, 312 U.S. 657, 
85 L.Ed. 1105. 

70. U.S.—Blakeslee v. Smith, D.C. 
Conn., 26 F.Supp. 28, affirmed, C.C. 
A., 110 F.2d 364. 

71. U.S.—Blakeslee v. Smith, supra 

72. U.S.—Russell V. U. S., Ct.Cl., 38 
P.'Supp. 438. 

Transfers in contemplation of, or in¬ 
tended to take effect at, death gen¬ 
erally see infra § 490. 

Motive of executor 

Deliberate choice made by execu¬ 
tor of decedent in matter of distribu¬ 
tion of assets of estate, if actuated 
only by desire to avoid taxation can 
be disregarded in computing taxes.— 
Sanchez v. Bowers, O.C.A,N.Y., 70 F. 
2d 715. 

73. U.S.—Blakeslee v. Smith, D.C. 
Conn., '26 F.Supp. 28, affirmed., C. 
O.A., 110 F.2d 364. 
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INTERNAl, REVENUE 


§ 86. Gift Taxes 

Gift taxes cannot be evaded by devices Intended to 

3 void taxation. 

Gift taxes cannot be evaded by devices intended 
to avoid taxationJ^ 

§ 87. Taxes on Specific Articles or Transac¬ 
tions 

A bona fide business transaction is not rendered In¬ 
valid because one of its purposes is to avoid taxes on 
specific articles or transactions. 

The general rule, as discussed supra § 77, that a 
taxpayer may minimize or avoid his taxes by legal 


§ 88 

means has been applied to taxes on specific articles 
or transactions.*^^ Hence a transaction is not ren¬ 
dered invalid because one of its purposes is to 
avoid such taxes.*^® However, the forms used to 
accomplish this purpose will be scrutinized'^" to de¬ 
termine whether the transaction is in fact what it 
appears to be.*^^ Whether such transactions should 
be disregarded for tax purposes has been held to 
be a question of intent, each case standing or fall¬ 
ing on its facts.'^^ A real transaction having an in¬ 
dependent business purpose, although designed to 
procure an advantageous tax consequence, will be 
given effect by the courts but one which is a 
sham may be disregarded.^^ 


IV. DIRECT TAXES 


§ 88. In General 

Under the federal Constitution, no direct tax other 
-than an income tax can be levied by congress unless it is 
apportioned among the several states according to their 
population. 

Under the federal Constitution, no direct tax can 


be imposed by congress unless it is apportioned 
among the several states according to their popula- 
tion .^2 xhe Sixteenth Amendment to the federal 
Constitution has curtailed this limitation on the 
taxing power of the federal government to the ex¬ 
tent of permitting taxes on income to be levied 


Ag’e, physical condition, and state 
of mind of transferor of property in 
trust are important, but not ulti¬ 
mate, considerations as to whether 
transfer was for the purpose of 
evading* estate tax law.—Land Title 

6 Trust Co. V. McCaug-hn, D.C.Pa., 

7 ■P.Supp. 742. 

Siihseg.iient will 

Provision in will executed about 
four years after trust deed and pro¬ 
viding: for* equalization of advance¬ 
ments made by trust deed did not in¬ 
dicate that advancements were made 
either with testamentary intent or 
to avoid estate taxes.—Blakeslee v. 
Smith, D.iC.Conn., 26 P.Supp. 28, af¬ 
firmed, C.C.A., 110 P.2d *364, 

74. Conditional g’ift 

A condition of trust indenture that 
gift of corpora of trusts was not to 
become eifective if decided by feder¬ 
al court of last resort to be subject 
to a gift tax was a condition subse¬ 
quent and void because contrary to 
“public policy” as discouraging col¬ 
lection of tax by public officials, as 
obstructing administration of justice 
by requiring court to pass on a moot 
case, and as holding for naught a 
final judgment of court.—C. I. R. v. 
Procter, C.C.A., 142 F.2d '824, 154 A. 
L.R. 1215, certiorari denied Procter 
V. C. I. R., -65 S.’Ct. 90, 3‘23 U.S. 756, 
89 L.Ed. 606. 

75. U.S.—Continental Oil Co. v. 

Jones, U.C.Okl., 26 P.Supp. 694, af¬ 
firmed, C.C.A., 113 P.’2d '567, cer¬ 
tiorari denied '61 S.Ct. .64, i311 U.S. 
‘687, 85 L.Ed. 44'3. 

70. U.S.—Samson Tire & Rubber 
Corporation v. Rogan, C.C.A.OaI., 


136 P.2d 345, certiorari denied Ro¬ 
gan V. Samson Tire & Rubber Cor¬ 
poration, 64 S.Ct. 81, '320 U.S 770, 
;8S L.Ed. 4'60 and motion granted, 
O.C.A., 140 P.2d 457—White v. 

W'inchester Country Club, C.C.A. 
Mass., 117 P.2d 146, reversed on 
other grounds 62 S.Ct. 425, 315 U. 
S. 32, 86 L.Ed. 619. 

77- U.S.—Continental Oil Co, v. 
Jones, C.C.AOkl., 113 P.2d 557, 
certiorari denied 61 S.Ct. 64, '311 
U.*S. 687, 85 L.Ed. 443. 

Strongest test of validity required 
A producer was entitled to divest 
itself of ownership of gasoline and 
oil to avoid tax by transfers to sub¬ 
sidiaries, if purpose was absolutely 
to divest itself of ownership, but 
sale was required to meet strongest 
test of validity.—Continental Oil Co. 
V. Jones, D.C Okl., 26 P.Supp. .694, 
affirmed, C.C.A., 113 P.2d 557, certio¬ 
rari denied 61 -S.Ct. '64, 311 U.S. 587, 
8'5 L.Ed. 443. 

78. U.S.—J. R. Wood & Sons v. U. 
S., 46 P.’Supp. ‘877, 97 ‘Ct.Cl. 140. 

79. U.S.—J. R. Wood & Sons v. U. 
S., supra. 

Evidence held not conclusive 

The fact that two corporations 
carry on their separate businesses at 
the same location and with the same 
offices and directors may be evidence 
of a close connection between the 
corporations and in some cases may 
be some evidence of “evasion” of 
taxes as that term is defined, but it 
is not conclusive.—^J. R. Wood & 
Sons V. U. S., supra. 

80. U.S.—^^Samson Tire & Rubber 
Corporation v. Rogan, C.C.A.Cal., 
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r36 P.2d 345, certiorari denied Ro¬ 
gan V. Samson Tire & Rubber Cor¬ 
poration, 64 S.Ct. 81, 320 U.S. 770, 
88 L Ed. 4'60, and motion granted, 
■aCA., 140 P.2d 457—J. R. Wood & 
Sons V. U. S., 46 P.Supp. 877, 97 
Ct.Cl. 140—Continental Oil Co. v. 
Jones, D.C.Okl., 26 P.Supp. 694, af¬ 
firmed, C.C.A., 113 P.2d 557, certio¬ 
rari denied 61 S.Ct. '64, 311 U.S. 
687, 85 L.Ed. 443. 

81. U.S,—Samson Tire & Rubber 
Corporation v. Rogan, C.C.A.Cal, 
136 P.2d 345, certiorari denied Ro¬ 
gan V. Samson Tire & Rubber Cor¬ 
poration, 54 S.Ct 81, 320 U.S. 770, 
'88 L.Ed 460, and motion granted, 
aC.A., 140 F.2d 4‘57—J. R. Wood & 
'Sons V. U. S., 46 P.Supp, ’877, 97 
Ct.Cl. 140—Continental Oil Co. v. 
Jones, U.C.Okl., 25 P.Supp. 694, af¬ 
firmed, O.C.A., 113 F.2d 557, certio¬ 
rari denied 61 S.Ct. 64, 311 U.S. 
687, 85 L.Ed. 443. 

82. U.S.—tScholey v. Rew, N.T., '23 
Wall. '331, 23 L.Ed. 99—Ward v. 
State of Maryland, Md., 12 Wall. 
418, 20 L.Ed. 449—^Veazie Bank v. 
Penno, Me., 8 Wall. 533. 19 L.Ed. 
4iS2—Hylton v. U. S., Va., '3 Uall. 
171, 1 L.Ed. 555. 

Ala.—Be eland Wholesale Co. v. 

Kaufman, 174 So. 516, 234 Ala. 249. 
La.—Succession of Gheens, 88 So. 

'253, 148 La. 1017, 16 AL.R. 685. 

33 C.J. p 289 note 62. 

Rule not applicable to Philippines 
U.S.—Lawrence v. Wardell, C.C.A. 
Cal., 273 P. 405. 

Congress has levied direct taxes 
four times; for decisions under 
those internal revenue laws, see 3'3 
C.J. p 289 note 62-p 291 note 93. 
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;vitliout apportionment;^^ but in no other respect 
ioes the Sixteenth Amendment curtail or modify 
;he requirement that direct taxes must be appor- 
ioned.^^ The requirement of apportionment ap¬ 
plies only to a direct tax imposed for revenue pur¬ 
poses and not to impositions made as a means of 
regulating interstate commerce.^^ 

§ 89. What Constitute Direct Taxes 

Generally a tax imposed on property solely by reason 
of its ownership is a direct tax. 

Generally a tax imposed on property solely by 
reason of its ownership is a direct tax within the 
constitutional requirement that direct taxes be ap¬ 
portioned among the states.^® However, a tax on 
the exercise of a pow’-er over property which is inci¬ 
dental to ownership is an excise tax which need 
not be apportioned.^'^ A tax laid on the happening 


of an event, as distinguished from its tangible 
fruits, is an indirect tax.^*^ Whether or not a par¬ 
ticular tax is direct is to be determined from the 
practical operation of the tax and not from an ab¬ 
stract, scientific, or economic analysis.^^ In order 
to be considered a direct tax, the tax must be sus¬ 
ceptible of apportionm^ent.^O A tax is not neces¬ 
sarily a direct tax because the one on whom the 
burden of paying it is first cast cannot thereafter 
shift it to another personal or because the tax law 
imposes a lien on property to insure the collection 
of the tax.92 Some early cases held that the only 
taxes which are direct taxes within the constitu¬ 
tional requirement of apportionment are capitation 
taxes and taxes on real estate.^^ A wide miscel¬ 
lany of taxes have been held not to be direct taxes 
within the constitutional provision requiring that 
direct taxes be apportioned.^^ In addition, there is 


83. U.iS.—^Eisner v. Macomber, K. 

T., 40 S.Ct. 189, ‘252 U.S. 1S9, 64 -L. 
Ed. 521, 9 A.E.R. 1570. 

84. U.S.—Eisner v. Macomber, su¬ 
pra. 

Tas: as income 

Congress cannot, without appor¬ 
tionment, tax as income that which 
is not income within meaning of the 
■Sixteenth Amendment.—Helvering v. 
Edison Bros. .Stores, C.C.A,, 133 F.2d 
575, certiorari denied Edison Bros. 
Stores V. Helvering, 63 S.'Ot. 1156, 
319 U.-S. 752, 87 L.Ed. 1706. 

85. U.S.—Rodgers v. U. S., C.C.A. 
Tenn., 138 F.’2d 992. 

The test is to view the purposes 
of the statute as a whole, and if 
from such examination it is conclud¬ 
ed that revenue is the primary pur¬ 
pose and regulation merely inciden¬ 
tal the imposition is a “tax” and con¬ 
trolled by the taxing provisions of 
the constitution; if regulation is the 
primary purpose of a statute, the 
mere fact that incidentally revenue 
is also obtained does not make the 
imposition a “tax,” which is con¬ 
trolled by the taxing provisions of 
the constitution, but a sanction im¬ 
posed for the purpose of making ef¬ 
fective the congressional enactment. 
—Rodgers v. U. ‘S., supra. 

86. US.—Bromley v. McCaughn, 
Pa, 50 S.Ct. 4‘6, 280 US. 124, 74 L. 
Ed. -226—Manufacturers Trust Co, 
V. U S., CtCL, 3‘2 F.Supp. 289, cer¬ 
tiorari denied 61 S.Ct. 710, 312 U 
S. 691, 85 'L,,Bd. 1127. 

'3'3 C.J. p 2.89 note 72. 

Ownership or us© 

A tax levied on property because 
of its ownership is a “direct tax,” 
whereas one levied on property be¬ 
cause of its use is an “excise duty” 
or “impost.”—Manufacturers Trust 
Co. V. U 'S., supra. 

87. U.S.—Bromley v. M<?Caughn, 


Pa., 50 S.Ct. 46, 280 U.S. 1'24, 74 U. 
Ed. 226. 

88. U.S.—Tyler v. U. tS., Md., 50 S. 
Ct. 356, 281 US. 497, 74 L.Ed. 991, 
69 ALt.R. 758—Chickering v. C. I. 
R., C.C.A., 118 P.2d 254, 139 A.L 
R. 508, certiorari denied 6'2 'S.Ct. 
70, *314 US. 636, 86 L.Ed. 511. 

89. US.—Nicol V. Ames, Ill., 19 S. 
Ct. 522, 173 US. '509, 43 L.Ed. 785 
—Blodgett V. Holden, D.C.Mich., 11 
F.2d 180, reversed on other 
grounds, C.C.A., 27 F.2d 1016. 

90. US.—Hylton v. U. S., Va., S 
Dali. 171, 1 L.Ed. 556. 

81. U.S-—Knowlton v. Moore, N.Y., 
20 'S.Ct. 747, 178 US. 41, 44 L.Ed. 
969—Standard Oil Co. v. McLaugh¬ 
lin, 0.€A.Cal., '67 F.2d 111, certio¬ 
rari denied 54 S.Ct. 640, 2^92 US. 
631, 78 L.Ed. 1485, rehearing de¬ 
nied 54 set. 713, .292 US. 605, 78 
L.Ed. 14'57. 

92. US.—Blodgett V. Holden, D.C. 
Mich., 11 F.2d 180, reversed on 
other grounds, C.C.A, '27 F.2d 
1016. 

93. US.—Veazie Bank v. Fenno, 
Me., 75 U.S. 5‘33, 8 Wall, 533, 19 L. 
Ed. 4iS2—tlylton v. U. S, Va., 3 
Dali. 171, 1 L.Ed. 556 —'Common¬ 
wealth of Pennsylvania ex rel. 
Schnader v. Fix, D.C.Pa., 9 'F.Supp. 
272. 

33 'C.J. p 289 note 71 [a]. 

94. US.—U. S. V. Holler, D.C. 
Wash., 287 P. 418. 

33 C.J. p 289 notes 75, 79, p -290 notes 
80-8.2. 

Particular taxes held not direct tax¬ 
es 

(1) Floor tax imposed on all wines 
held by producer thereof and in¬ 
tended for sale or use in manufac¬ 
ture or production of any article in¬ 
tended for sale.—Mount Tivy Winery 
V. Lewis, C,C.A.Cal., 134 P.’2d 120— 
Commonwealth of Pennsylvania ex 
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rel. Schnader v. Fix, D.iC.Pa., 9 F'. 
Supp. 27'2. 

(2) Oil pipeline tax.—'Standard 
Oil Co. V. McLaughlin, C.C.A.Cal,, 67 
F.2d 111, certiorari denied 54 S.Ct. 
640, 292 U.S. 631, 78 L.Ed. 1485, re¬ 
hearing denied 54 S.Ct. 713, 292 US. 
60''5, 78 L.Ed. 1457—^Standard Oil Co. 
of California v, McLaughlin, D.C. 
Cal., 55 F-2d .274—Motter v. Derby 
Oil Co., C.C.A.Kan., 16 F.2d 717, cer¬ 
tiorari denied 47 S.Ct. 477, 273 US. 
762, 71 L.Ed. 8'79. 

(3) Processing tax with respect to 
agricultural commodities.—'Franklin 
Process Co. v. Hoosac Mills Corpo¬ 
ration, D.C.Mass., 8 F.Supp. 552, re¬ 
versed on other grounds Butler v. U 
S., C-C A., 78 F.2d 1, affirmed 56 S. 
Ct. ’312, 297 US. 1, '80 L.Ed. 477, 102 
A.L.R. 914. 

(4) Provisions of the Hational In¬ 
dustrial Recovery Act and of reve¬ 
nue act imposing capital stock tax 
and permitting taxpayer to declare 
value of capital stock as basis for 
tax, and also imposing excess profits 
tax depending on such declared val¬ 
ue.—^Prime Securities Corporation v. 

U. 'S., C.C.A.Mich., 119 F.2d 9'39, cer¬ 
tiorari denied 62 S.Ct 102, 314 U.S. 
654, 86 L.Ed. '524, Michigan Silica Co. 

V, U. S., '62 S.Ct 103, '314 US. 654, 86 

L. Ed. 5'24, General Chromium Cor¬ 
poration V. U. S., 6'2 iS.Ct 103, 314 
U.S. 554, 86 L.Ed. 524, 'Senior Invest¬ 
ment Corporation v. U. S., 62 S.Ct. 
103, 31'4 US. 654, 86 L.Ed. 524, Udy- 
lite Co. V. U S., 62 -S.Ct 103, 314 U.S. 
654, 86 L.Ed. '524, and 'Standard Cot¬ 
ton Products Co. V. U. S., -62 S.Ct. 
103, ‘314 U.S. 654, i86 L.Ed. 5.24—U. S. 
Steel Products Co. v. U. iS., D.'C.N.J., 
^6 F.Supp. 368. 

C5) Requirement that railroads 
pay extra compensation for overtime 
services of customs 'Inspectors.— 
Mellon V. Minneapolis, 'St P. & S. S. 

M. By. Co., 11 F.2d '332, '56 App.D.U 
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a discussion of wliether particular taxes are direct 
in the sections immediately following- and in the 
discussions of particular taxes at appropriate places 
throughout this title. 

Gift taxes. An internal revenue law providing 
for a tax on gifts does not impose a direct tax 
which must be apportioned among the states.^^ 

Stamp taxes. Stamp taxes on sales or contracts 
to sell stock are not direct taxes within the consti¬ 
tutional provision requiring that direct taxes be 
apportioned among the states.®® 

g 90 . - Capitations, and Taxes on Realty 

or Personalty or Income Therefrom 

Capitatidns and taxes on realty or personalty or the 
Income therefrom are direct taxes. 

Capitation or poll taxes are direct taxes by the 
express words of the constitution.®^ Taxes on 
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land and on rents or income from investment in 
real estate are within the same category.® ^ Taxes 
on personal property or on the income of personal 
property are likewise direct taxes.®® 

§ 91 . - Income Taxes 

A tax on income derived from property is a direct 
tax; but a tax on income derived from any other source 
is not a direct tax. 

Under the Sixteenth Amendment to the federal 
Constitution, the federal government may impose 
an income tax without providing for its apportion¬ 
ment among the states.^ It is now established that 
a tax on income derived from real or personal 
property is in effect a tax on the property and is a 
direct tax which, except for the obviation of such 
requirement by the Sixteenth Amendment, must he 
apportioned.^ A tax on income derived from other 


160, certiorari denied Minneapolis 
St. P. & S. S. M. R. Co. V. Mellon, 
46 S.Ct. *630, 271 U.S. 678, 70 L.Ed. 
1147, and followed in Mellon v. New 
York Cent R. Co., 11 F.'2d 335, 56 
App.D.C. 163, certiorari denied New 
York Cent. R. Co. v. Mellon, 46 S.Ct. 
630, 271 U.S. 679, 70 L. Ed. 1147. 

(6) Sales tax on sales at an ex- 
chang-e or board of trade.—Nicol v. 
Ames, Ill., 19 S.Ct 522, 173 U.S. 509, 
4*3 L.Ed. 786. 

(7) Silver tax imposed by the Sil¬ 
ver Purchase Act.—Manufacturers 
Trust Co. V. U. S., OtCl., 32 P.Supp. 
289, certiorari denied 61 S.Ct 710, 
312 U.S. 691, 8'5 L.Ed. 1127. 

(8) Sugar refining- tax.—iSpreckels 
Sugar Refining Co. v, McClain, Pa., 
24 S.Ct 376, 192 U.S. 397, -48 L.Ed. 
496. 

(9) Tax imposed on membership 
in social club.—Congressional Coun¬ 
try Club V. U. S., CtCl., 44 P.2d 266, 
certiorari denied 51 S.Ct 485, '28’3 U. 
S. S36, 75 L.Ed. 1447—Masonic Coun¬ 
try Club of Western Michigan v. 
Holden, D.C.Mich., 12 P.2d 951, re¬ 
versed on other grounds, C.C.A., 18 
F.2d 553. 

(10) Tax on act of selling tickets 
to amusement places away from box 
office.—Alexander Theatre Ticket Of¬ 
fice V. U. S., aC.A.N.T., 23 F.2d '4*4, 
followed in McKenna v. Anderson, 31 
P.2d 1016, certiorari denied 49 SCt 
462, 279 U.S. 669, 73 L.Ed. 1005. 

(11) Tax on tobacco. 

U.S. — Patton V. Brady, Va., 22 S.Ct. 

493, 184 U.S. 608, 46 L.Ed. 713. 
Ohio.—Keilson Cigar Co. v. Braden, 
18 N.E.2d 986, 69 Ohio App. 562. 

(12) Unemployment insurance tax. 
—Chas. C. Steward Mach, Co. v. Da¬ 
vis, Ala., 57 S.Ct 863, 301 U.S. 54S, 
81 L.Ed. 1279, 109 A.L.R. 12-93. 

95. U.S. —^Bromley v. McCaughn, 


Pa., 50 S.Ct 46, 280 U.S. 124, 74 L. 
Ed. 226—Anderson v. McNeir, N. 
Y., 48 S.Ct 204, 275 U.S. -577, 72 
L.Ed. 4'3'o—O'Connor v. Anderson, 

C. C.AN.Y., '28 P.2d 873, affirmed 50 
S.Ct 81, 280 U.S. 615, 74 L.Ed. 656 
—Blodgett V. Holden, D C.Mich., 
11 P.2d 180, reversed on other 
grounds, C.O.A, '27 F.2d 1016— 
Du Pont V. Deputy, D.C.Del., 26 F. 
Supp. 773. 

96 . U.S.—Thomas v, U. S., N.Y.,.24 

S.Ct 305, 192 U.S. 363, 48 L.Ed. 
4-81. I 

33 C.J. p 290 note -84. 

97. U.S.—^Kingan & Co. v. ’Smith, 

D. CInd., 17 PSupp. 217. 

Necessity of internal revenue stamps 

on appeal bonds see infra § 546. 

98. U.S.—^Kingan & Co. v. Smith, 
supra. 

33 C.J. p 289 note 70. 

99. U.S.—Scholey v. Rew, N.Y., 23 
Wall. '3*31, •2’3 L.Ed. 99—Kingan & 
Co. V. Smith, 17 F.Supp. 217—U. S. 
V. Koller, D.C.Wash., 287 P. 418. 

33 C.J. p 289 note 71. 

1. U.iS.—^Manufacturers Trust Co, v. 
U. S., CtCl., '32 F.Supp. 289, certio¬ 
rari denied 61 S.Ct 710, 312 U.S. 
691. 85 L.Ed. 1127—Cohn v. U. S., 
Ct-Cl., 23 P.Supp. 5'34—^Kingan & 
Co. V. Smith, D.C.Ind., 17 F.Supp. 
217. 

Power to levy income tax see supra 
§ 3 b. 

Change in accounting method 

-Statute requiring taxpayer chang¬ 
ing from accrual to installment basis 
for reporting income to observe 
“double tax rule" rather than “single 
tax rule" was held not to impose un¬ 
constitutional “direct tax."—Hoover- 
Bond Co. V. Denman, C.C.AOhio, 69 
P.2d 909—John M. Brant Co. v. U. 
S., Ct.Cl., 40 F.2d 126, certiorari de¬ 
nied 61 S.Ct. 100, 282 U.S. 888, 7>5 
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L.Ed. 783, rehearing denied 62 S.Ct. 
14, 384 U.S. 631, 76 L.Ed. 1299. 
Income of trust 

W'here grantor, after creating 
trusts whereby grantor transferred 
stock to himself as trustee for his 
son and reserved power to invest 
trust income for son's benefit during 
latter’s minority, used trust income 
for payment of premiums on gran¬ 
tor’s life policies which named son 
as beneficiary, the application, to in¬ 
come used for such purposes, of stat¬ 
ute taxing to grantor income of a 
trust used in paying premiums on 
insurance covering grantor’s life did 
not violate constitutional provision 
requiring direct taxes to be appor¬ 
tioned among the states.—Bchoell- 
kopf V. McGowan, D.O.N.Y., 43 F. 
Supp. 568. 

Limifcaldou ou credit for losses 

Statute limiting deductions, for 
income tax purposes, for losses sus¬ 
tained from sales or exchange -of 
stocks and bonds, not held for more 
than two years, to extent of gains 
from such sales or exchanges was 
not unconstitutional as levy of direct 
tax without apportionment.—Davis 
V. U. S., O.O.A.N.Y., 87 F.'2a ’323, 
certiorari denied 57 -S.Ct. 937, 301 
U.S. 704, 81 L.Ed. 1359, rehearing de¬ 
nied 58 S.Ct. 5, 303 U.S. 773, 82 L. 
Ed. 599. 

2. U.S.—Eisner v. Macomber, N.Y, 
40 -s et. 1-89, ’252 U.S. 189, 64 L Ed. 
'521, 9 A.L.R. 1570—U. S. v. Phila¬ 
delphia B, & W. R. Co., D.C.Pa., 
'262 F. 188. 

Md.—Oursler v. Tawes, 13 A.2d 763, 
178 Md. 471, followed in Culver v. 
Tawes, 13 A.2a 771. 

33 C.J. p 291 notes 6, 7, p 292 note 14, 
p 294 note 34. 

Early decisions 

(1) An income tax levied during 
the Civil War period was sustained 
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than real or personal property is not a direct tax.3 
A tax on the use, rather than the o^vnership, of 
property is not a direct tax, even though the meas¬ 
ure of the tax is the income derived from the use 
of the property."^ Where an attempt is made to 
tax, as income, property which is not income, the 
Sixteenth Amendment does not apply; and the 
tax is a direct one which must be apportioned.^ 


§ 92. - Estate, Inlieritance, Legacy, and 

Transfer Taxes 

Estate, inheritance, legacy, and transfer taxes are not 
direct taxes. 

Estate taxes,® and inheritance, legacy, or suc¬ 
cession taxes'^ are not direct taxes within the con¬ 
stitutional provision requiring direct taxes to be 
apportioned among the states. Similarly a tax on 
transfers made in contemplation of death is not a 
direct tax.® 


on the theory that an income tax is 
not a direct tax.—Scholey v. Rew, 
K.Y., 2'3 Wall. 331, 23 L.Ed. 99—33 
ax p ’291 notes 96-9S. 

(’2) The decisions under that in¬ 
come tax act are collected ard dis¬ 
cussed in 33 CJ. p 291 notes 94-5. 

3. Md.—Oursler v. Tawes, 1'3 A.2d 
763, 178 Md. 471, followed in Cul¬ 
ver V. Tawes, 13 A.2d 771. 

4. IJ.S,—Manufacturers Trust Co. v. 
XT. S., CtCl., '32 PSupp. 289, cer¬ 
tiorari denied 61 -S.Ct. 710, 312 U. 
>S. 691, 85 L.Ed. 1127. 

Tax on ore 

Independently of Const Amendm. 
XVI, income tax imposed on the 
product of the working- of a corpo¬ 
rate mine is not a direct tax on the 
property because adequate allowance 
is not made for the exhaustion of 
the ore body.—Stanton v. Baltic 
Mining Co., Mass., -Se S.Ct. 578, 240 
tJ.S. 103, 60 L.Ed, 54’6. 

5. TJ.S.—Peak v. C. I. R., C.O.A.. 80 
P.2d 761, certiorari denied 5.6 S.Ct 
749, 298 U.S. 666, SO L.Ed. 1390. 

R.ental value of property 

(1) Income tax statute, if taxing 
part of building occupied by owner 
or rental value thereof, would be 
invalid because laying direct tax re¬ 
quiring apportionment, since rental 
value of building occupied by owner 
is not “income'" within .Sixteenth 
Amendment.—Helvering v. Inde¬ 
pendent Life Ins. Co., Ky., 54 S.Ct 
758, ’292 U.S. 371, 78 L.Ed. 1311. 

(2) Statute requiring company, if 
deducting taxes, expenses, and de¬ 
preciation on company's building, to 
include in gross income “rental val¬ 
ue" of space occupied by company, 
was held not unconstitutional as lay¬ 
ing direct tax on building or rental 
value of space occupied by company. 
Helvering v. Independent Life Ins. 
Co., supra. 

Requiring transferee to use trans¬ 
feror’s hase in determination of tax¬ 
able gam for Income tax purposes 
was held not to be unconstitutional 
as resulting In direct tax not appor¬ 


tioned as required by constitution.— 
Consolidated Utilities Co. v. C. I. R., 
C.C.A.Ga., 84 F.‘2d 54-8. 

6. U.S.—^New York Trust Co. v. Eis¬ 
ner, N.Y., 41 S.Ct. '506, -256 U.S. 
345, 65 L.Ed. 963, 16 A.L.R. 660— 
Guinzburg v. Anderson, PC.N.Y., 
51 F.2d 592, affirmed, C.C.A, 54 F. 
2d 629, certiorari denied Anderson 
V. Guinzberg, 52 .SOt. 410, 285 U. 
S, 553, 76 L.Ed 943—U. .S. v. Tyler, 
C.C.A.Md., 33 F.2d 724, affirmed 50 
S.Ct. 356, 281 U.S. 497, 74 L.Ed. 
991, 69 A.L.R. 7'5S, and followed in 
Commissioner of Internal Reve¬ 
nue V. Girard Trust Co , C.C.A., ’35 
F.2d 343—Waite v. U. S., D.C.Mo., 
29 F,2d 149, reversed on other 
grounds, C C.A., U. S. v. Waite, 33 
F.2d 567, certiorari denied Waite v. 
U. S., '50 S.Ct. 157, 280 U.S. 608, 74 
L.Ed. 657—Reed v. Howbert, D.C. 
Colo., 8 F.2d 641—McElhgott v. 
.Kissam, C.C.A.N.Y., 27*5 F. 545, re¬ 
versed on other grounds Knox v. 
McElligott, 42 S.Ct 396, 25'8 U.S. 
546, 66 L.Ed. 760. 

Ill.—People V. Pasfield, 120 N.E. 2i86, 
■284 Ill. 450. 

X.Y.—In re Hamlin, 172 N.Y.S. 787, 
185 App.Div. 153, affirmed T24 N. 
E. 4, 226 M.Y 407, 7 A.L.R. 701, 
certiorari denied 40 S.Ct 14, 250 
U.S. 672, 63 L.Ed. 1200—In re 

Sherman’s Estate, 1’66 N.Y.S. 19, 
179 App.Div. 497, affirmed 118 IM. 
E. 1078, 222 N.Y. 540. 

33 C.X p 312 notes 59—65. 

Tenancy by entirety 

.Statute requiring inclusion In 
gross estate, for tax purposes, of 
value of property held by tenants by 
entirety, was not unconstitutional as 
imposing direct tax without appor¬ 
tionment—Tyler v. U. S., Md., '50 
S.Ct 35'6, '281 U.S. 497, 74 L.Ed. 991, 
69 A.L.R. 758. 

Joint tenancy 

Statute requiring inclusion in 
gross estate, for taxation, of entire 
value of property held by joint ten¬ 
ants, was not unconstitutional as 
imposing direct tax without appor¬ 
tionment.—O’Shaughnessy v. C. 1. 
R., C.C.A^ 60 F.’2d ’235, certiorari de¬ 


nied 53 S.Ct 397, 288 U.S. 605, 77 
L.Ed. 990. 

Surviving spouse’s interest in estate 

(1) Statute imposing federal es¬ 
tate tax on surviving spouse’s one- 
third interest in deceased spouse’s 
estate was not invalid as direct tax. 
— ^-Xllen V. Henggeler, C.C.A.Neb., 32 
F.2d '69, certiorari denied Hengeller 
V. Allen, 50 S.Ct 40, 2‘SO U.S. 594, 
74 LEd. 642. 

(2) However, there is also author¬ 
ity to the contrary.—Munroe v. U. 
S., DC.Neb., 10 F.2d 230, error dis¬ 
missed 47 S.Ct '337, 273 U.S. 7?5, 71 
L.Ed. 886. 

Insurance 

(1) Statute, construed as taxing 
transfer of proceeds of life policies 
previously Issued and payable to 
beneficiaries other than insured’s 
executor, was invalid as levying di¬ 
rect tax without apportionment — 
Wyeth V. Crooks, D C Mo, 3'3 P.’2d 
1018—Prick v. Lewellyn, D.C Pa., '298 
P. 803, affirmed Lewellyn v. Prick, -45 
iS.Ct 4'87, 268 U.S. 238, 69 LEd. 9'34. 

(2) Tax imposed on life policies, 
payable to beneficiaries other than 
deceased or his estate, is not direct 
tax on property.—Guettel v. U. B., 67 
OtCl. '613, 

Limitation on deductions 

Estate tax statute limiting allow¬ 
able deductions to ten per cent of 
gross estate in case of nonresidents 
was not unconstitutional as levying 
direct instead of excise tax.—^City 
Bank Farmers’ Trust Co. v. Bowers, 
C.CAN.Y., '6i8 F.2d '909, certiorari de¬ 
nied 54 S.Ct. 77'8, 292 U.S. 644, 78 L. 
Ed 149i5. 

7. U.S.—^Knowlton v. Moore, N.Y., 
20 S.Ct. 747, 178 US. 41, 44 L.Ed. 
969—^High V. Coyne, C.C.IIL, 93 F. 
450, affirmed 20 S.Ct. 747, 178 U.S. 
Ill, 44 L.Ed. 997. 

33 'C.J. p 289 notes 76, 77, p 312 notes 
59-65. 

8. U.S.—Milliken v. U. S., 'Ct.Cl., 51 
S.Ct. 324, ’283 U.S. 15, 75 L Ed. 8(19 
—iShwab V. Doyle, C.C.A.Mich., 2'69 
F. '3'21 reversed on other grounds 
42 S.Ct. 391, 2'58 U.S. 629, 66 L.Ed. 
747, 
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V. INCOME TAXES 

A. IN GENERAL 


§ 93. Nature of Tax 

Although an income tax is a tax on income, it Is not 
a tax on specific property, but is a personal charge 
against the taxpayer. 

An income tax is a tax imposed on income;^ 
taxes imposed on subjects other than income, such 
as a franchise or privilege tax measured by the in¬ 
come realized, are not income taxes.^o stated 
supra § 91, a tax on the income derived from real 
or personal property is a direct tax which, until 
the obviation of such requirement by the adoption 
of the Sixteenth Amendment to the federal Con¬ 
stitution, was required to be apportioned among 
the states. 

The income tax laws are revenue raising meas- 
ures.^^ The dominant purpose of the income tax 


laws is to tax income to those who earn or other¬ 
wise create the right to receive it and enjoy the 
benefit of it when received.^^ The income tax 
laws provide for the taxation of net, not gross, in¬ 
come, and the policy of the income tax laws is 
to tax income, not capitaL^^ The taxable char¬ 
acter of a transaction is to be determined in the 
light of the income tax statute then in force.^® 
The terms of the governing income tax statute con¬ 
trol in determining what income is subject to tax.^^ 

The income tax is not a tax on specific property^ 
but is a personal charge against the taxpayer meas¬ 
ured by his income.^'^ 

What a taxpayer does with his income has no 
bearing on its taxability. 


9. U.S.—^Keasbey & Mattison Co. v. 
Botbensies, C aA.Pa., 13'3 F.2d '894, 
certiorari denied 64 S.Ct. 39, 320 
U.S. 739, 88 L.Ed. 438. 

Income, estate, and Sfi^t taaies are 
not so correlated as to be mutually 
exclusive,—^Whayne v. Glenn, D.C. 
Ky., 59 F.Supp. 517. 

Estate and income taxes are total¬ 
ly diflferent in principle and concept. 
—Gump V. C. I. R., C.C.A., 124 F.2d 
540, certiorari denied 62 S.Ct. 1292, 
316 U.S. 697, 86 L.Ed. 1766. 

Excdse tax contrasted with, income 
tax 

An excise tax is an indirect charge 
for the privilege of following an oc¬ 
cupation or trade, or carrying on a 
business, while an income tax is a 
direct tax imposed on income, and is 
as directly imposed as is a tax on 
land.—U. iS. v. Philadelphia, B. & W. 
B. Co., D.C.Pa., 262 F. 188. 

Capital stocl: tax contrasted with 
income tax 

A capital-stock tax is a tax on 
the privilege of doing business in a 
corporate capacity and is based on 
the income derived from operating 
as a corporation, whereas an in¬ 
come tax is based on the receipt of 
Income however derived.—Berliner 
BCandels-Gesellschaft v. U. S, Ct.OL, 
30 F.Supp. 490, certiorari denied '60 
S.Ct. 61*3, 309 U.-S. 670, 84 L.Ed. 10r6. 

Republican form of government 
Federal government’s failure to 
compel Illinois general assembly to 
reapportion state into senatorial dis¬ 
tricts was held not to be such fail¬ 
ure to guarantee republican form of 
government as to relieve Illinois 
citizens from federal income taxes. 
—Keogh V. mely, C..CA.I11., 50 F.2d 
685, appeal dismissed and certiorari 


denied 52 S.Ct. 39, 2S4 U.S. *583, 76 
•L.Ed. 504. 

10. U.S.—^Keasbey & Mattison Co. v. 
Bothensies, C.C.A.Pa., 133 F.2d 894, 
certiorari denied 64 S.Ct. 39, 320 
U.S. 739, 88 L.Ed. 438. 

11. U.S.—^Arrott v. C. I. B., C.C.A., 
136 F.2d 449, 1*49 A.L.B. 984. 

12. U.S.—Helvering v. Horst, 61 S. 
Ct. 144, 311 U.S. 112, 85 L.Ed. 75. 
131 A.L R. 655—Paxson v. €. I. B., 
C.C.A., 144 ‘F.2d 772. 

13- U.S.—^Merle-Smith v. C. I. B., 
C.C.A., 4'2 F.2d 837, certiorari de¬ 
nied C. I. R. V. Merle-Smith, 51 S. 
Ct. 182, 2*82 U.S. 897, 75 L Ed. 791 
and C I. B. v. Fowler, 51 S Ct. 182, 
282 U.S. 898, 75 L Ed. 791—Sup- 
plee V. Magruder, U.C.Md., 36 F. 
Supp. 732, affirmed, C.C.A., Ma¬ 
gruder V. Supplee, 123 F.^d 399, re¬ 
versed on other grounds 62 S.Ct. 
1162, 316 US. 394, 86 L.Ed. 1555. 

14. U.S.—Merle-Smith v. C. I. B, C. 
C.A., 42 F.2d 837, certiorari denied 
C. I. B. V. Merle-Smith, 51 S.Ct. 
182, 282 US. '897, 75 L.Ed. 791, and 
C. I. B. V, Fowler, 51 S.Ct. 182, 
282 US. 898, 75 L.Ed, 791. 

15. UiS.—Burnet v. Kountze, C.C. 
A., 66 F.2d 141, 

16. US.—^Harrison v. SchafCner, Ill., 
61 S.Ct. '759, 312 US. 579, 85 L.Ed. 
1055—-Saenger v. C. I. R., CC.A. 
La., 69 F.2d .631, followed in '69 
F.2d 633—Wooley v. Malley, D.C. 
Mass., 18 P.2d 668, affirmed in 
part and reversed on other grounds 
in part, C.C.A,, Woolley v. Malley, 
30 P.2d 73, certiorari denied 49 
S.Ct. 418, 279 US. -860, ’73 L.Ed. 
1000 . 


Pormulas prescribed in income 
tax law for determining net income 
and net loss are exclusive.—C. I. R. 
V. Ben Ginsburg Co., 0.0.A., 54 F.2d 
238, followed in Warren-Nash Motor 
Corporation v. Commissioner of In¬ 
ternal Revenue, 59 P.2d 1084. 
Eoreigu corporations 

The normal income tax and surtax 
imposed against foreign corporations 
are separate and distinct taxes, and 
the revenue act itself contemplates 
the filing of separate retums for the 
taxes.—^Blenheim Co. v. C. L R., C. 
C.A., 125 P.2d 906. 

17. U.S.—Claude D. Reese, Inc., v. 

U. S., ex rel. Collector of Internal - 
Revenue, C.C.A.Fla., 75 F.2d 9— 
Owensboro Ditcher & Grader Co. 

V. Lucas, D.C.Ky., 18 P.2d 798, ap¬ 
peal dismissed, C.C.A., Lucas v. 
Owensboro Ditcher & Grader Co., 
22 F.2d 1015—U. S. v. Warren B. 
Oo., D.C.N.T., 39 F.Supp. 135, re¬ 
versed on other grounds, tC.C.A., 
127 P.2d 134—Pennsylvania Ce¬ 
ment Co. V. Bradley Contracting 
Co., D.C.N.Y., 274 'P. 1003. 

Mo.—Missouri Athletic Ass’n v. Delk 
Inv. Corporation, 20 B.W.2d ‘51, 323 
Mo. 765. 

Va.—Atlantic & D. By Co. v. .South¬ 
ern By. Co., 141 'SB. 770, 149 Va. 
701. 

Income taxes are merely debts 
U.S.—U. S. V. Havner, C.'C.A.Iowa, 
101 F.2d 161—U. S. V. Western Un¬ 
ion Telegraph Co., O.'C.A.N.Y., 50 
F.2d 102. 

18. U.S.—^Allyne-Zerk Oo. v. C. I. 
R., C.C.A., 83 P.3d 525—Miller v. 
Hocking Glass Co., C.C.A.Ohio, 80 
F.2d '436, certiorari denied 56 S.Ct. 
i6i81, 298 U.S. i6'o9, 80 L.Ed. 1384. 
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§ 94. Construction of Income Tax Laws 

Income tax laws win be construed reasonably, and 
in accordance with the plain, rational meaning of the 
language used; doubts or ambiguities will be resolved in 
favor of the taxpayer. 

The general rules as to the construction and in¬ 
terpretation of internal revenue statutes, discussed 
supra §§ 48-67, are applied in the construction and 
interpretation of the federal income tax statutes.^® 
In construing income tax statutes, the court will 
follow the plain, obvious, and rational meaning of 
the language used.^® It has frequently been stated 
that a common-sense interpretation should be fol¬ 


lowed in administering the income tax laws.^^ The 
terms of the statute are to be reasonably construed 
and its scope is not to be extended beyond its fair 
meaning .22 /^ny doubt as to the construction or 
application of income tax statutes must be resolved 
in favor of the taxpayer but the reach of the 
income tax law is not to be delimited by technical 
refinements or mere formalism.24 

Unifonnity. A federal income tax act is to be 
given a uniform construction of nation-wide appli¬ 
cation, unless congress makes its operation depend¬ 
ent on state law.^^ 


19. U.S.—Fuld V. C. I. R., C.C.A., 
1'39 P.2d 46'5—O. I. R v. Piske’s 
Estate, C.O.A., 128 P.2d 4S7, cer¬ 
tiorari denied Piske's Estate v. O. 
1. R, 63 act. €3, 317 U.a .635, 87 
L.Ed. 512—U. S. V. Smith, D.C.Or., 
27 P.Cas.No.16,341, 1 Sawy. .277, 
13 Int.Rev.Ilec. 135. 

History of income taz legislation 
is persuasive, if not controlling, on 
question of practical efCect.—^Will- 
cuts V. Bunn, Minn., 51 S.Ct. 125, 
■282 U.a 216, 75 L.Ed, 304, 71 A.L.R 
1260, 

Income within, and without ITnited 
States 

Purpose of revenue act provision 
defining income from sources within 
and from without the United States 
is to classify sources of income by 
nature and location of activities of 
taxpayer or of his property which 
produces income.—C. I. R. v. Perro- 
Enamel Corporation, C.C.A., 134 P.2d 
564. 

British income tax decisions are 
interpretations of statutes so differ¬ 
ent in their wording from the in¬ 
come tax acts of congress that they 
are quite without value in arriving 
at the construction of the latter.— 
Merchants' Loan & Trust Co. v. 
Smietanka, Ill., 41 S.Ct. 386, ’255 U.S. 
509, 6'5 .L.Ed. 751, 15 A.L.R 1305. 
Estoppel 

Neither the taxpayer nor the com¬ 
missioner of internal revenue is es¬ 
topped to assert right to proper 
computation of taxes by the previ¬ 
ous taking of an erroneous legal po¬ 
sition.—C. I. R. V. American Light & 
Traction Co., C.O.A., 125 ’F.2d 365. 

20. U.S.—Reinecke v. Smith, Ill., '53 

S.Ct -570, 289 U.-S. 172, 77 L.Ed. 

1109—Barp v. Jones, C.C.A.Okl, 
181 P.’2d 292, certiorari denied 63 
S.Ct. 665, ’318 U.S. 764, 87 L.Ed. 

ir36—Logan v. O. I. R, C.iC.A., 42 

P.2d 193, followed in Bruce v. C. 
1. R, 42 P.2d 197, and affirmed 51 
S.Ct. 550, 283 U.S. 404, 75 L.Ed 

1143, followed in Shaw v. C. I. R, 
C.C.A., 51 F.2d 1084—Trenton Oil 
Co. V. U. S., D.O.Mich., 41 F.Supp, 
8S7, affirmed, C.C.A., 1.22 'P.2d 1023 
—Channing v. U. S., D.C.Mass., 4 | 


' F.Supp. 33, affirmed, C.C.A., '67 P. 
2d 98-6, certiorari denied 54 S.Ct. 
563, 78 L.Ed. 10T2. 

Plain words of income tax statute, 
permitting trust estates to deduct 
charitable contributions, made pur¬ 
suant to trust deed, to full extent of 
their gross income, should he ac¬ 
corded their usual significance, in 
absence of dominant reason to con¬ 
trary.—Old Colony Trust Co. v. C. I. 
R, Mass., 57 S.Ct. 8T3, 301 U.S. 379, 
81 L.Ed. 1169. 

General intention to tax all incomes 
The income tax acts are not to be 
extended by implication to incomes 
not reasonably within its language, 
even though it may be congress had 
a general Intention to tax all in¬ 
comes.—Smietanka v. First Trust & 
Savings Bank, Ill., 42 S.Ct. 223, 257 
U.S. 602, 66 L.Ed. 391. 

Scope of exemption 

Meaning of federal income tax 
statutes must be found in statutes, 
and may be broader than constitu¬ 
tional immunity of state.—Miller v. 
McCaughn, DC Pa., 22 P2d 165, af¬ 
firmed, C.C.A., *27 P.2d 128. 

Interstate Commerce Commission, 
in regulation of interstate railroads, 
cannot direct interpretation of reve¬ 
nue laws in matter of taxation of 
such railroads.—Kansas City South¬ 
ern Ry. Co. V. C. I. R, C.C.A., 52 P. 
2d 372, certiorari denied '52 S.Ct. 131, 
2i84 U.S. 676, 76 L.Ed. 572. 

21. U.S.—Slough V. C. I. R, aC.A., 
147 P.2d 836—C. I. R. v. Strong 
Mfg. Co., C.C.A., 124 F.‘2d 360, re¬ 
versed on other grounds 63 S.Ct. 
103, 317 U.S. 102, 87 L.Ed. 113— 
Rhodes V. C. I. R, C.C.A., 100 P.‘2d 
966. 

22. U..S.—Hopkins v. O. I. R., C.C. 

A., 144 P.2d 683—Kansas City 

Structural ’Steel Co. v. C. I. R, C. 
C.A., 'S'S P,*2d 6'3, reversed on other 
grounds 50 S.Ct. 263, 281 U.S. 2’64, 
74 L.Ed. 848, followed in 41 P.,2d 
100‘2, two cases. 

33 C.J. p '297 notes 71-73. 

23. U.S.—MacLaughlin v. Philadel¬ 
phia Oontributionship for Ins. of 
Houses from Loss by Fire, C.C.A. 
Pa., 73 F.2d '582, certiorari denied 
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Philadelphia Oontributionship for 
Ins. of Houses from Loss by Fire 
V. MacLaughlin, '55 S.Ct. 544, 294 
U.S. 71-8, 79 L.Ed. 1251—3Irrgan’s, 
Inc., V. C. I. R, O.C.A., 68 F.Jd 325, 
affirmed 55 S.Ct. 60, 293 U.S. 121, 
79 L.Ed. 232—C. 1. R. v. Brown, 
C.C A., 54 F.2d 56'3, certiorari de¬ 
nied Burnet v. Brown, 52 S.Ct. 6’39, 
286 U.S. 556, 76 L.Ed. 1291—Col- 
linson v. Reynolds, D.C.Wyo., 4'3 
P.2d 395—Brandon Corporation v. 
Jones, D.C.S.C., 33 P.2d 969, re¬ 
versed on other grounds, C.C.A., 
Jones V. Brandon Corporation, 42 
P.2d 1016—Plant v. Walsh, D.C. 
Conn., 280 P. 722—Miller v. Gear- 
in, C.C.AOr., .2’58 P. 225, 169 C.C.A. 
■293, certiorari denied 40 S.Ct. 13. 
250 U.S. 667, 63 L.Ed. 1197—Forty- 
Two Broadway Co. v. Anderson D. 
G.N.y., 209 P. 991, affirmed Ander¬ 
son V. Forty-Two Broadway Co., 
213 F. 777, 130 C.C.A. 338, reversed 
on other grounds 3*6 S.Ct. 17, 2'39' 
U.S. '69, .60 L.Ed. 152. 

24. U.S.—U. S. V. Joliet & C. R 
Co., Ill., 62 S.Ct. 442, 31'5 U.S. 44, 
86 L.Ed. 658—C. I. R v. Wilson, 
C.C.A., 125 P.2d 307. 

25. U.S.—U. S. V. Joliet & C. R Co„ 
Ill., 62 S.Ct. 442, 315 U.S. 44, 86 L. 
Ed. 658—^Helvering v. Puller, 60 
S.Ct. 784, 310 U.S. 69, i84 L.Ed. 
1081—Lyeth v. Hoey, N.Y., 59 S.Ct. 
155, 305 U.S. 188, 83 L.Ed. 119, 119 
A.L.R. 410—Thomas v. Perkins, 
Tex., 57 S.Ct. 911, ‘301 U.S. 655, 81 
L.Ed.. 1324—Burnet v. Harmel, 63 
’S.Ct. 74, 287 U.S. 103, 77 L.Ed. 199 
—^West V. C. I. R., C.C-A.Tex., 150 
P.2d 72‘S —^Morss Hill Coal Co. v. 
U. S.. D.C.Pa., '54 F.Supp. 48'3— 
Boston & M. R Co. v. U. S., C.C. 
A.Mass., '265 P. 578. 

What constitutes federal taxable 
income is not controlled by state 
law.—Lyeth v. Hoey, C.C.A-N.Y., 9® 
P.2d 141, reversed on other grounds 
59 S.Ct. 155, 305 U.S. 188, 83 L.Ed. 
119, 119 A.L.R. 410. 

Technical distinctions of local 
laws will be disregarded in applying 
the income tax laws and statute will 
be interpreted to apply uniformly.— 
Hogan V. O. I. R, C.C.A.Tex., 141 F* 
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Related provisions. A provision of the income 
tax law is to be construed in the light of related 
provisions and, where possible, the various pro¬ 
visions should be construed so that they are consist¬ 
ent with each other. 27 

Particular words and phrases. There have been 
numerous decisions construing particular words and 
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phrases as used in the income tax acts.^^ Words 
and phrases so used are to be construed in the light 
of the statutory purpose,and the courts will give 
due weight and consideration to established con¬ 
structions thereof.30 The courts, unless congress 
indicates otherwise, construe the term ^hneome” in 
accordance with common or lay usage of the 
term,rather than in a technical sense or as the 


2d 92, certiorari denied 65 S.-Ct. *36, 
323 U.S. 710, S9 L.Ed, 571. 
iiafeility and exemptions 

Federal law with respect to in¬ 
come tax liability and exemptions 
has its own criteria, irrespective of 
local law.—Denman v. Brumback, C. 
C.A.Ohio, 58 F.2d 128. 

Community property 

Under California law, husband and 
wife, by contract, may chang-e after- 
acquired property from community 
to separate property, and nature of 
property is thereby altered for in¬ 
come tax purposes.—O’Bryan v. C. 
I. K., O.C.A., 148 F.‘2d 456. 

Orders made by probate court 

In construing revenue act provid¬ 
ing for taxation of Income received 
by an estate during administration, 
it would not be assumed that con¬ 
gress intended to interfere with ju¬ 
risdiction of local courts in adminis¬ 
tration of estates by conferring on 
commissioner power to disregard 
valid orders of probate court made 
in course of administration, unless 
language of grant was so unequivo¬ 
cal as to admit of no other con¬ 
struction.—Prederich v. C. I. R., C. 
C.A., 145 P.2d 79 6, 157 A.L.R. 841. 

26. U.S.—Bingham’s Trust v. C. I. 
R., 65 S.Ct. l‘232~Gutbro Holding 
Co. V. C. I. R.. C.C.A.N.Y., 138 F. 
'2d 16—Becker v. Anheuser-Busch, 
C.C.A.Mo., 120 P.2d 403, certiorari 
denied Anheuser-Busch, Inc. v. 
Becker, 62 S.Ct. 105, 314 U.S. 62'5, 
i86 L,.Bd. 502. 

2>ediictiozL of business expenses 
U.S.—Musselman Hub-Brake Co. v. 

C. I. R., C.C.A., 139 ■F..2d 65. 
Review of tax proceedings 
U.S.—Industrial Addition Ass’n v. C. 
I. R., C.C.A., 141 P.'2d 6'36, re¬ 
versed on other grounds 65 S.Ct 

289, 323 U.S. 310, 89 L.Ed. - 

Complete code of procedure 
Congress in specifically providing 
for income tax assessment and col¬ 
lection formulated and established a 
complete code of procedure and gen¬ 
eral statutes not pertaining thereto 
are -not to be considered.—^U. S. v. 
Havner, D.C.Iowa, 21 F.Bupp. 985, 
reversed on other grounds, C.C.A., 
101 P.2d 161. 

Construed in light of tax history 
Single section of income tax stat¬ 
ute should be construed in light of 
related sections and of history of in¬ 
come tax legislation.—^Helvering v. 


Morgan’s Inc., Mass., 5‘5 S.Ct. 60, '293 

U. S. 121, 79 L.Ed. 232. 

27. U.S-—Helvering v. Credit Alli¬ 
ance Corporation, 62 SCt. 989, 316 
U.S. 107, 86 L.Ed. 1307—Commer¬ 
cial Union Assur. Co. v. C. I. R., 
C.C.A., 144 P.2d 994—Hopkins v. C. 
I. R., C.C.A.. 144 P.'2d 683~Mussel- 
man Hub-Brake Co. v. C. I. R., C. 
C.A., 139 P.2d 65. 

28. Particular words and phrases 
construed 

(1) “Accrue.”—^Helvering v. En¬ 
right’s Estate, 61 S.Ct. 777, 312 U.S. 
636, 85 iL.Ed. 109'3. 

(2) “An annuity under an annuity 
or endowment contract.”—C. I. R. v. 
Meyer, C.C.A., 139 F.2d 256. 

(3) “Evasion of taxes.”—^Asiatic 
Petroleum Co., Delaware, Uimited, v. 
C. I. R., C.C.A., 79 F.2d 234, certio¬ 
rari denied 56 S.Ct. 248, 296 U.S. 645, 

50 L.Ed. 459, rehearing denied 56 -S. 
Ct. 369, 296 U.S. 664, 80 L.Ed. 474. 

(4) “Exchange.”—Morgan v. Hel¬ 
vering, C.C.A., 117 P.'2d 334. 

(5) “Fair market value.”—^Walls 

V. C. I. R., C.C.A.Wyo., 60 P.2d 347. 

C6) “Indebtedness.”—^Haffenreffer 

Brewing Co. v, C. I. R., C.C.A., 116 F. 
2d 465, certiorari denied 61 S.Ct. 942, 
313 U.S. 567, 85 L.Ed. 1526. 

(7) “Interest.”—C. I. R. v. Meyer, 
C.C.A., 139 F.'2d 266. 

(8) "Invested capital.”—Cabin 

Creek Consol. Coal Co. v. U. S., C.C. 
A.W.Va,, 137 P.2d 948. 

(9) “Its shareholders.”—Mead 
Corporation v. C. I. R., C.C.A., 116 
F.2d 187. 

(10) “Of.”—Poe V. Seaborn, Wash., 

51 S.Ct. 58, 282 U.S. 101, 75 L.Ed. 239. 

(11) “Officer or employee.”—Pope 
V. C. I. R., C.C.A., 13'8 P.5d 1006. 

(1*2) “Other disposition.”—^Her¬ 
bert’s Estate V. C. I. R., C.C.A., 139 
F.2d 7'56, certiorari denied 64 S.Ct. 
1263, 322 U.S. 75*2, i88 L.Ed. 1582. 

(13) “Paid.”—Musselman Hub- 
Brake Co. V. C. I. R., C.C.A., 139 'F.2d 
65. 

(14) “Retirement.”—McClain v. C. 
I R., Ga., 61 S.Ct. 373, 311 U.S. 527, 
85 L.Ed. 319—Helvering v. Thomson, 
Ga., 61 S.Ct. •373, 311 U.S. 527, 85 L. 
Ed. 319—Shaw v. C. I. R., C.C.A., 117 
P.2d 587. 

(15) “Separate disposal.”—Domi¬ 
nick V. U. -S., D.C.]Sr.Y., 24 F.Supp. 
8.29. 


' (16) “The tax.”—^A, 'S. Kreider Co- 

: V. U. S., €.C.APa., 117 F.2d 133, re¬ 
versed on other grounds 61 S.Ct. 
1007, 313 U.S. 443, 85 L.Ed. 1447. 

(17) “Worthless.”—Bonynge v. 

Helvering, C.C.A., 117 P.2d 157. 

29. U.S.—C. I. R. V. Meyer, C.C.A., 

139 F.’2d 2'56. 

SO. D.C.—C. I. R. V. Clarion Oil Co., 
App.D.C., 148 F.2d 671, certiorari 
denied Clarion Oil Co. v. C. I. R., 
.65 S.Ct. 1575, 325 U.S. -gSl, 89 L. 
Ed. 1997 and C. I. R. v. Clarion Oil 
Co.. 65 S.Ct. 1580, 325 U.S. 881, 89 
.L.Ed. 1997. 

Umformity of federal tax laws 
The usual acceptation of meaning 
of terms or words in state court de¬ 
cisions is not controlling in those 
instances in which to do so would 
disarrange the uniformity of federal 
tax laws-—C. I. R. v. Clarion Oil Co., 
supra. 

31. U.S.—^Helvering v. Edison Bros. 
Stores, C.aA, 133 P.2d 575, cer¬ 
tiorari denied Edison Bros. Stores 
V. Helvering, 63 S.Ct. 1166, 319 U. 
S. 752, 87 L.Ed. 1706—Sprouse v. 
C. I. R., C.C.A., 122 P.’2d 973, 143 
AL.R. 226, certiorari denied Hel¬ 
vering V. Sprouse, 62 S.Ct, 798, 315 
U.S. 310, 86 L.Ed. r209, rehearing 
denied 62 S.Ct 913, '315 U.S. 831, tSo 
(L.Ed. 122-4, affirmed 63 S.Ct 791, 
318 U.S. 604, 87 L.Ed. 1029, 144 A. 
L.R. 1335—Union Trust Co. of 
Pittsburgh v. O. I. R., C.C.A, 115 
F.2d 8‘6, certiorari denied ‘61 S.Ct 
741, 312 U.-S. 700, 85 L.Ed. 1134. 
Cash income 

The term “income” as used in the 
Sixteenth Amendment and in the 
revenue statute is not limited to 
cash income.—Cherokee Motor Coach 
Co. V. C. I. R., C.C.A, 135 P.2d 840. 
Inapplicable regulations 

The court will not impute to con¬ 
gress an intent to adopt apparently 
inapplicable treasury regulations 
which define “gross income” for in¬ 
come tax purpose to provide the 
definition of gross income within 
personal holding company taxing 
statute.—^Woodside Acres v. C. I. R., 
-C.C.A, 134 P.2d 793. 

Income from foreign sources is 
included in “gross income.”—^Asiatic 
Petroleum Co., Delaware, Limited, v. 
C. L R., C.C.A, 79 F.2d 23-4, certio¬ 
rari denied 56 S.CU 248, '296 U.S. 
64‘5, 80 L.Ed. 459, reheaWng denied 
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term is used by an economist.^^ “Income” is gen¬ 
erally defined as a gain derived from capital, from 
labor, or from both combined.^^ An income tax 
law providing that “income” shall include all “gains 
or profits and income derived from any source 
whatever” indicates a congressional purpose to use 
the full measure of its power to tax income.^^ A 
congressional definition of “income” is to be con¬ 
strued in the light of the constitutional provision 
as to income taxes.^® 


§ 95. Substance or Form of Transaction 

A transaction wilf be viewed, for income tax pur¬ 
poses, with respect to its practical and substantial effect, 
rather than its form or the legal fictions involved. 

The courts will regard matters of substance and 
disregard matters of form in applying the Six¬ 
teenth Amendment to the federal Constitution and 
income tax statutes enacted thereunder.36 For in¬ 
come tax purposes, a transaction will be vievred 
with respect to its practical and substantial effect, 
rather than its form^”^ or the legal fictions in- 


56 S.Ct. 369, 296 TT.S. 664, SO a::..Ed. 
474. 

32. U.S.—Helvering" v. Edison Bros. 
Stores, C.C.A., 133 P.2d ‘575, cer¬ 
tiorari denied Edison Bros. Stores 
V. Helvering:, 6‘3 S.Ct. 1166, 319 IJ. 
S. 752, .87 L.Ed. 1706—Sprouse v. 
•C. I. R., C.C.A., 122 F.2d 973, 143 
A.L.H. 226, certiorari denied Hel¬ 
vering V. Sprouse, 62 S.Ct. 798, 
315 U.S. 810, 86 L.Ed. 1'209, re¬ 
hearing denied '62 S.Ot. 913, 315 U. 
■S. 831, 8.6 L.Ed. 1224, affirmed 63 
S.Ct. 791, 318 U.S. 604, 87 U.Ed. 
1029, 144 A.L.R. 1335. 

33. U.S.—^Merchants' Loan & Trust 
»Co. V. Smietanka, Ill., 41 S.Ct. 386, 
255 U.S. 509, 65 L.Ed. 751, 15 A.L. 

R. 1305—Cheley v. C. I. R., C.C.A., 
131 F..2d lOliS. 

Mass.—Stony Brook R. Corporation 
V. Boston & M. R. R., 157 NE. 607, 
•260 Mass. 379, 53 A.L.R. 700, fol¬ 
lowed in Nashua & L. R. Corp. v. 
Boston «& M. R. R,, 157 N.E. 611, 
260 Mass. 387. 

■“Income’' defined generally see 42 C. 
J.S. 528 et sea. 

34. U.S.—Helvering v. Clifford, 60 

S. Ct. 554, 309 U..S. 331, 84 L.Ed. 
788, mandate conformed to Clif¬ 
ford V. Helvering, O.CA., Ill F.2d 
896—Jergens v. C. 1. R., C.C.A. 
Fla., 136 F.'2d 497, certiorari de¬ 
nied 64 set 192, 320 U.S. 784, 88 
L Ed. 471—Bush v. C. I. R., C.C.A., 
133 F.2d 1005—^Helvering v. Edi¬ 
son Bros. Stores, C.C.A., 133 F.2d 
57'5, certiorari denied Edison Bros. 
Stores V. Helvering, 63 S Ct. 1T6'6, 
319 U.S. 752, ‘87 L.Ed. 1706—Hales- 
Mullaly, Inc., v. C. I. R., C.C.A., 
131 P.2d 509—Jacobs v. C. I. R., C. 
C.A.Pla., 129 P.'2d 99—Duran v. C. 
1. R., C.C.A., 123 F.2d 324. 

35> U.,S.—hC. I. R. V. Van Vorst, C.C. 

A., 59 F.'2d 677. 

36- U.S.—^Weiss v. Steam, Ohio, 44 
S.Ct. 490, 265 U.S. '242, 68 L.Ed. 
1001, 33 A.L.R. 520—U. S. v. Phel- 
lis, Ct.Cl., 42 S.Ct. 63, 257 U.S. 156, 
6'6 L.Ed. 180—Inland Development 
Co. V. C. I. R., C.C.A., 120 F..2d 986 
—^West Boylston Mfg. Co. of Ala¬ 
bama V. C. I. R., C.C.A.Ala., 120 F. 
2d 62’2—C. I. R. V. Schumacher 
Wall Board Corporation, C.C.A., 93 
F.2d 79—^Mountain Producers Cor¬ 


poration V. C. I. R., C.C.A., 9‘2 P.2d 
78, reversed on other grounds 58 
S.Ct. 623, 303 U.S. 376, 82 L.Ed. 
907—^Helvering" v. Gordon, C.C.A., 
87 P.2d 663—^North Jersey Title 
Ins. Co. V. C. I. R., C.C.A., '84 P..2d 
i89S—^Parriott v. C. I. R., C.C.A., 83 
P.2d 518, affirmed 57 S.Ct. 569, 300 
U.S. 481, 81 L.Ed. 7‘55—Benedum v. 
C 1. R, C.C.A., 83 P.2d 518. af¬ 
firmed 57 S.Ct. '569, 300 U.S. 481, 81 
L.Ed. 755—Tex-Penn Oil Co. v. C. 
I. R., C.C.A., -83 F.2d 518, affirmed 
57 S.Ct. 569, 300 U.S. 481, 81 L. 
Ed. 755—Dohme v. C. 1. R., C.C.A., 
82 P.2d 964, certiorari denied 56 
■S.Ct. 94'8, 298 U.S. 680, *80 L.Ed. 
1401—True v. C. I. R., C.C A., 82 
F.2d 964, certiorari denied 56 S. 
Ct, 948, 29i8 U.S. '680, 80 L.Ed. 
1401—Starr v. C. I. R., C.C.A., 82 
F.2d 964, certiorari denied 56 S Ct. 
948, 298 U.S. 680, 80 L.Ed. 1401— 
First 'Seattle Dexter Horton Nat. 
Bank v. C. I. R., C.C.A., 77 F.'2d 45 
—^Helvering v. Security Savings & 
Commercial Bank, C.C.A., 72 'F.‘2d 
874—Motter v. Patterson, C.C.A. 
Kan., 6-8 P.2d 252—S. A. MacQueen 
Co. V, C. I. R., C.C.A., 67 P.2d 857 
—^Norfolk Nat. Bank of -Commerce 
and Trusts v. C. I. R., C.C.A., '6'6 F. 
'2d 48—Reynolds v. Cooper, C.C.A. 
Wyo., 64 F.2d 644, affirmed 54 S.Ct. 
356, 291 U.S. 192, 78 L.Ed. 7,25— 
Industrial Cotton Mills Co. v. C. 
I. R., CC.A., 61 F.'2d '291—Tulsa 
Tribune Co. v. C. I. R., C.C.A., '5'8 
'P.2d 937—Clemmons v. C. I. R., C. 
C.A., 54 P.2d 209—McDonald v. C. 
I. R., C.C.A., 52 P.2d 9’20-^Central 
Life Assur. Soc. Mut. v. C. I. R., 
C.C.A., 51 P.2d 939—Lonsdale v. 
C. 1. R., C.C.A., 32 F.2d 5'37, cer¬ 
tiorari denied Lonsdale v. Lucas, 
50 ,S.Ct. -30, 280 U.S. 575, 74 L.Ed. 
627—Tucker v. Alexander, C.C.A. 
Okl., '25 F.2d 425, certiorari de¬ 
nied 49 S.Ct. -23, '278 U.S. -619, 73 
L.Ed. 541—^Lewis v. O'Malley, D. 
C Neb., 49 F.Supp. 173, reversed 
on other grounds, C.C.A., 140 F.2d 
735—iCarpenter v. Gagne, D.C.N.H., 
27 F.Supp. 2*86, affirmed, C.C.A., 
Manning v. Gagne, 108 F.2d 718— 
Brooks V. Welch, D.C.Mass., 25 F. 
Supp. 819—^Du Pont v. Deputy, D. 
C.Del., 23 F.Supp. 33—Louisville, 
H. & St. L. Ry. Co. v. U. S., D.C. 
Ky., '20 F.Supp. 4i83. 
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Internal revenue laws deal wi-fch 
realities and look at the entire trans¬ 
action.—Tinkoff V. C. I. R., C.C.A.. 
120 P.2d 56-4—Mineral Mining- Co. v. 
U. S, D.C.Wis., 46 F.Supp. 503, af¬ 
firmed, C.C.A., 14-3 F.'2d 51. 

37. U.S.—Argo V. C. I. R., C.C.A. 
Ala., 150 F.2d 67, certiorari denied 
66 S.Ct. 144—Doll V. C. 1. R., C.C. 
A., 149 F.2d 239, certiorari denied 
66 S.Ct. 30—Paxson v. C. I. R., C. 
C.A, 144 F.2d 772—Berwind v. C. 
I. R., C.C.A., 137 P..2d 4*51—Jacobs 
V. C. I. R., C.C.A.Fla., 129 F.2d 99 
—Helvering v. A. L. Killian Co, 
C.C.A., 128 F.2d 433—C. I. R. v. 
Wilson, C.C.A., r2‘5 P.'ld 307— 

Hirsch v. C. L R., C.C.A., 115 'F.2d 
-656—U. .S. V. Stroop, C.C.A.Ohio, 
109 F.2d 891—Bodine v. C. 1. R., 
C.C.A., 103 F.2d 982, certiorari de¬ 
nied 60 S.Ct. '9.2, 308 U.S. 576, 84 
L.Ed. 483—'C. I. R. v. Griffiths, C. 
C.A., 103 F.2d 110, affirmed Grif¬ 
fiths V. Helvering, BO S.Ct. 277, '308 
U.S. 355, -84 L.Ed. 319—C. I. R. v. 
Ashland Oil & Refining Co., C.C. 
A., 99 F.2d 588, certiorari denied 
Helvering v. Ashland Oil & Re¬ 
fining Co., 59 S.Ct. 786, two cas¬ 
es, 306 U.S. 661, '83 -L.Ed. 1057, and 
Ashland Oil & Refining -Co. v. C. 
1. R., 59 S.Ct. 790, two cases, 306 
U.'S. '661, 83 L.Ed. 1057—San 

Joaquin Fruit & Investment -Co. v. 
C. I. R, CC.A., 77 ■F.2d 723, re¬ 
versed on other grounds 56 S.Ct. 
569, '297 U.S. 496, 80 L Ed. 824, re¬ 
hearing denied 56 S.Ct. '6'66, -297 

U. S. 728, 80 L.Ed. 1011—Chicago & 
N. W. Ry. Co. V. C. I. R., C.C.A., 6'6 
P.2d 61, certiorari denied Burnet 

V. Chicago & N. W. Ry. Co., 54 S. 

Ct. 90, ,290 U.'S. 672, 78 L.Ed. 530, 
and 54 S.Ct. 91, 290 U.,S. 672, 78 L. 
Ed. '580—Schoenheit v. Lucas, C.-C. 
A., 4«4 F.2d 476—^Spring Canyon 

Coal Co. V. C. 1. R., CC.A., 43 F.2d 
78, 76 A.iL.R. 1063, certiorari de¬ 
nied Spring Canyon Coal Co. v. 
Burnet, '52 S.Ct. 33, '284 U.S. '654, 
76 L.Ed. 555—U. S v. Davison, D. 
C.Pa., 1 F.2d 465, affirmed, C.C.A., 
U. ,S. V. Lewellyn v. Davidson, 9 
P.2d 102‘2, certiorari denied 46 S. 
Ot 484, 271 U.S. 670, 70 L.Ed. 1143 
—^Huntington Securities Corpora¬ 
tion V. Busey, D.C.Ohio, 2'6 F.Supp. 
.849, reversed on pther grounds, C. 
C.A., 112 F.'2d 368. 
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YoIved.^S However, it has been held that the court 
ordinarily will not look through the form of a 
transaction to its substance unless the form is a 
sham fraudulently devised to conceal the sub¬ 
stance.^^ A transaction carried out in accordance 


§ 96 

with a preconceived plan cannot be split up into 
its component parts for income tax purposes.^^ 
Tax liability is determined on the basis of what 
was done, not what might have been done or what 
was intended.'^^ 


B. TIME OF EARNING OR RECEIVING AS AFFECTING TAXABILITY 


§ 96. In General 

Income tax laws e^iacted under the Sixteenth Amend¬ 
ment to the federal Constitution cannot reach income 
realized before the amendment became operative, nor 
can they reach any appreciation in the value of capi¬ 
tal assets which occurred before that date. 

As stated supra § 91, the federal government 
lacked the power, prior to the adoption of the Six¬ 
teenth Amendment to the federal Constitution, to 
impose an income tax without apportionment 
among the states. It follows that an income tax 
law enacted under the Sixteenth Amendment can¬ 


not reach income which was received prior to the 
adoption of the amendmenH^ and must be con¬ 
strued as excluding such income.'^^ In determin¬ 
ing whether taxable income has been realized from 
a transaction, some aspect of which occurred be¬ 
fore the adoption of the Sixteenth Amendment, 
the rules discussed in detail infra §§ 98-205 as to 
what constitutes taxable income, and infra §§ 206- 
228 as to the tax period to which income is at¬ 
tributable, are applied.^^ However, as to propert}^ 
acquired before 1913 and disposed of thereafter, the 


Artificial langnaife in an instru¬ 
ment of conveyance does not suffice 
to alter tax significance of substance 
of transaction.—Staley v. C. I. R., -C. 
C.A.Pla., 136 F.2d 368, 149 A.L..R. 
636, certiorari denied 64 S.Ct. 196, 
320 U.S. 786, 88 L.Ed. 473. 

In determining- nature of sec-uri- 
ties for income tax purposes, name 
of the securities is not conclusive.— 
O. I. R. V. Schmoll Pils Associated, 
C.C.A., 110 P.2d 611—Jewel Tea Co, 
V. TJ. S., C.O.A.N.Y., 90 P.2d 451, 112 
A.L.R. rS2. 

Parties* construction of terms 

In construing instruments for pur¬ 
pose of income tax, court accepts 
definitions in instruments of terms 
used therein.—Rollins v. Helvering, 
CC.A.. 92 F.2d '390, certiorari denied 
58 S.Ct. 409, two cases, 30'2 U.S. 7'63, 
82 L.Ed. 592, and 58 S.Ct- 409, two 
cases, 302 U.S. 76’3, 82 E.Ed. 593 and 
58 S.Ct. 410, 302 U.S. 763, l82 L.Ed. 
593. 

System of accounting for railroads 
under control of Interstate Com¬ 
merce (!Jommission cannot interfere 
with government's system of taxa¬ 
tion .—Kansas City Southern Ry. Co. 
V. C. I. R., aC.A., '52 P.2d 372, cer¬ 
tiorari denied 52 S.Ct. 131, '284 U.S. 
676, 7‘6 KEd. 572. 

38. U.S.—^Du Pont v. C. I. R., C.C. 
A., 6'3 F.2d 44, affirmed 53 S.Ct. 
7.66, 289 U.S. eS'S, 77 L.Ed. 1447. 

39. U.S.—Jenkins v. Bitgood, D.C. 
Conn., '22 P.Supp. 16, affirmed 101 
P.2d 17, certiorari denied 59 S.Ct. 
1033, 307 U.S. 636, 8‘3 L.Ed. I'5r8, 
motion denied 60 'S.Ct. 257, 308 U. 
S. '638, '84 L.Ed. 530. 

Motive or result 

The character of a transaction 
must be determined for income tax 
purposes by what the parties did, 


and not by their motives or the re¬ 
sult.—Jenkins v. Bitgood, supra. 

40, U.S.—Hay v. C. I. R., C.C.A., 145 
P.2d 1001, certiorari denied 65 S. 
Ct. 868, 324 U.S. 863, 89 L.Ed. 1419, 
rehearing denied 65 S.-Ct. 10'22, ‘324 
U.S. 891, 89 L.Ed. 143'8—Budd In¬ 
ternational Corp. V. C. I. R, C. 
C.A., 143 F.2d 784, certiorari de¬ 
nied 65 S.Ct. 562, *323 U.S. 802, i89 
L.Ed. 640—Helvering v. New Ha¬ 
ven & S. L. R. Co., C.C.A., 121 P.2d 
985, certiorari denied 62 S.Ct. 631, 
'315 U.S. 803, 86 L.Ed. 1203, rehear¬ 
ing denied 62 S.Ct. 803, 315 U.S. 
8.29, 86 L Ed. 1223—Pickard v. C. I. 
R., C.C.A., 113 F.2d 488—Miller v. 
O. I. R., C.C.A., 103 F.2d oS—^Hen- 
dee V. C. I. R., C.C A., 98 'F.2d 934 
—Bassick V. C. I, R., C C.A., '85 F. 
2d 8, certiorari denied 57 S.Ct. 120, 
299 U.S. 592, 81 L.Ed. 436, rehear¬ 
ing denied 57 S.Ct. 2-30, 299 U.S. 
623, 81 L.EJd. 4'59, motion denied 
57 S.Ct 926, 81 L.Ed. 1366—Hel¬ 
vering V. -Security Savings & Com¬ 
mercial Bank, C.C.A., 7'2 F.2d 874. 

Division of transaction to minimize 
income tax see supra § 84. 

41, U.S.—Dodd V. C. I. R., C.C.A., 
131 F.2d '3i82—General Securities 
Co. V. C. I. R., C.C.A., 123 F.2d 192. 

Purpose 

Questions of taxation must be de¬ 
termined by viewing what was ac¬ 
tually done rather than declared 
purpose of participants.—^Wood v. 
Rasduin, D.CN.Y., 21 F.Supp. 211, 
affirmed, C.C.A., 97 F.'2d 10.23. 

42, U.S.—Old Colony R, Co. v. C. I. 
R., 52 S.Ct. 211, 284 U.S. '552, 75 L. 
Ed. 484. 

Accumulations that accrued to a 
corporation before the act went into 
effect should be considered as capi¬ 
tal, and not taxable as income.— 
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Southern Pac. Co. v. Lowe, N.Y., 38 
S.Ct- 540, ‘247 U.S. 3'30, 62 L.Ed. 1142. 

43. U.S.—Southern Pab. Co. v. 
Lowe, supra, 

44, U.S.—U. S. V. Safety Car Heat¬ 
ing & Lighting Co., N.J., 5-6 S.Ct. 
■353, 297 U.S. 88, 80 L.Ed. 550, re¬ 
hearing denied 56 S.Ct. 495, 297 U. 
S. 727, 80 L.Ed. 1010, and U. S. v. 
Safety Car Heating & Lighting 
Co., 56 S.Ct. 49-5, 297 U.S. 727, W 
L.Ed. 1010—^Buffalo Union Fur¬ 
nace Co. V. Helvering, C.C.A., 72 
F.2d 399—Hadden v. C. I. R., C.C 
A., 49 P.'2d 709—Kyle v. C. I. K, 
C.C.A., 43 P.2d 291, certiorari de¬ 
nied 51 S.Ct. 181, 282 U.S. ’S^e, 75 
L Ed. 790—^Workman v. C. I. R., 

C. CA., 41 F.2d T3 9—Saunders v. C. 

L R., C.C.A., '29 F.2d 834—Miller 
V. Gearin, Or., 258 P. 225, 169 C.C. 
A. 293, certiorari denied 40 S.Ct. 
13, 250 U.S. 667, 63 L.Ed. 1197— 
Edwards v. Keith, C.C.A.N.Y., 231 
F. 110, 145 C.CA. 298—New York 
Life Ins. Co. v. Edwards, D.C.N. 
Y., 3 F.’2d 280, reversed on other 
grounds, C.C. A., 8 P.2d 851, re¬ 

versed on other grounds 4.6 S.Ct. 
436, 271 U.S. 109, 70 L.Ed. (859— 
Patterson v. Anderson, D C.N.Y., 
20 P.Supp. 799—Holbrook v. Moore, 

D. C Mo., 29*3 F. 264—Plant v. 
Walsh, D.C.Conn., '280 P. 722 -Cry- 
an V. Warden, D.C.Cal., 263 P. 248. 
Royalty payments under coal leas¬ 
es, executed before adoption of in¬ 
come tax amendment, held taxable 
as income, notwithstanding claim 
that leases passed title to minerals 
in place.—Bankers’ Pocahontas Coal 
Co. V. Burnet, W.Va., '53 S.Ct. 150, 
'287 U.S. 308, 77 L.Ed. 325, motion de¬ 
nied 53 S.Ct 789. 

Premiums paid to a debtor on 
■bonds issued prior to 1913 were In¬ 
come at that time and such income 
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normal rule that income is realized only on the 
sale, exchange, or conversion, discussed infra § 167, 
measured by the difference between the amount 
realized and the cost or value at the time of ac¬ 
quisition, discussed infra § 170, does not apply; 
instead the income tax statutes provide that the 
base in such calculation is the value of the proper¬ 
ty when the income tax amendment became effec¬ 
tive or its cost, whichever is higher.'^^ Indeed, it 
has been indicated that it would be unconstitution¬ 
al not to give the taxpayer credit for an apprecia¬ 
tion in the value of his assets which occurred pri¬ 
or to the adoption of the Sixteenth Amendment, 
even though the asset was not sold, exchanged, or 
otherwise converted until after the amendment be¬ 
came effective.^® 

§ 97. Dividends 

The income tax statutes do not tax dividends which 
represent profits or gains made before the adoption of 


the Sixteenth Amendment to the federal Constitution, 
although ordinary dividends representing such profits de¬ 
clared after adoption of the amendment are constitu¬ 
tionally taxable. 

An ordinary dividend declared in the ordinary 
course of business after the adoption of the Six¬ 
teenth Amendment to the federal Constitution is 
constitutionally taxable as income to the stockhold¬ 
er even though it represents profits made by the 
corporation before the adoption of the amend¬ 
ment^'^ However, apparently in deference to the 
constitutional doubts raised,^^ the income tax stat¬ 
utes were changed so as not to tax dividends de¬ 
clared out of earnings made before the adoption of 
the Sixteenth Amendment^^ It cannot be claimed 
that a distribution is of pre-1913, rather than of 
current, profits where losses in the intervening 
years wiped out the pre-1913 surplus.To prevent 
tax avoidance, the rule has been adopted that all 
dividends are to be deemed to be made from the 
most recently acquired surplus or profit.^l 


cannot be taxed by allocating: the 
premium over the life of the bonds. 
—Old Colony R. Co. v. C. I. R., 52 
S.Ct. 211, 284 U.S. 552, 76 -L Ed. 484— 
C. I. R. V.. Old Colony R. R., C.C.A., 
26 P.2d 408, certiorari dismissed 49 
S.Ot. 344, ’279 IJ.S. 876, 73 L.Ed. 1010. 

45. U.S.—Lucas v. Alexander, Ky., 
49 S.Ct 426, 279 U.S. -573, 73 L. 
Ed. 'Sol, '61 A.L.R. 906—^Walsh v. 
Brewster, Conn., 41 S.Ot. 392, ’255 
U.S. 536, ‘65 L.Ed. 762—Goodrich v. 
Edwards, N^.Y., 41 S.Ct 390, 255 U. 
'S. 527, 65 L.Ed. 758—C. I. R. v. 
Lag-una Land & Water Oo., C.C.A., 
ll'S P.2d 112—Manufacturers Pa¬ 
per Co. V. C. I. R., C.C.A., 89 'F.2d 
.684__Behles v. C. I. R., C.C.A., 87 
P.‘2d 228—^Crane v- C. I. R., C.C.A., 
68 F;2d .640—Pearsall v. U. S., Ct 
Cl., '52 F.2d 1050—Worm v. O. I. 
R., C.'C.A., 61 F.2d 8618 , certiorari 
denied 53 S.Ct 526, 289 U.S. 729, 
77 L.Ed. 1478—White & Wells Co. 
v. C. I. R., C.C.A., 50 F.2d 120— 
Hadden v. C. I. R, C.C.A., 49 P.2d 
709—^U. S. y. Garbutt, O.C.A.Wyo., 
■35 P.'2d 924—Eldredge v. U. S., C. 
C.A.Mich., 31 F;2d 924—Ruth Iron 
€ 0 . V. a I. R., 0.0.A., 26 F.2d 30 
—Smith V. U. S., DO.W.Va., 17 P. 
'Supp. 353—^Walter v, Duffy, C.C.A. 
N.J., 287 F. 41. 

Adverse claim to property, later 
found to be groundless, is not co-n- 
sidered in determining 1913 value — 
Heiner v. Hewes, C.C.A.Pa., 30 F.2d 
787. 

Apportionment of increase 

Where land was bought in 1910 
and sold in 1920, taxpayer properly 
determined value in 19 IS by adding 
three years of proportional increase 
tp 1910 value.—Tabor Mfg. Co. v, C. 
I. R., C.C.A., 34 F.2d 140. J 


' Claim in litigation in 1913 

Owner of patent bringing suit in 
1912 for injunction and accounting 
of profits was not entitled to deduc¬ 
tion on basis of difference between 
value of chose in action on March 1, 
1913, or at any other time, and pro¬ 
ceeds of settlement, which was sub¬ 
jected to income tax, and which was 
accepted by owner in 1925, at time 
when amount of infringer's liability 
was contested and uncertain in view 
of pending appeal.—U. S. v. Safety 
Car Heating & Lighting Co., 56 S.Ct. 
353, '297 U.S. 88, 80 L.Ed. 500, rehear¬ 
ing denied 56 .S.Ct. 495, 297 U.S. 727, 
80 LBd. 1010, and U. S. v. Safety 
Car Heating & Lighting Co., 56 S.Ct. 
495, 297 U.S. '727, 80 L.Ed. 1010. 

Annual interest and taxes paid to 
carry real property before March 1, 
1913, may not be added to cost in 
stating profit on sale thereof, for de¬ 
termination of income tax.—Fraser 
V. C. I. R.. C.C.A., 25 F.2d 653. 

Sul)seq,uent taxes cannot be added 
to March 1, 1913, value for purpose 
of ascertaining gams derived from 
sale.—M. O. Lumber Co. v. U. S., 
C.C.A,Mich., 59 F.2d.907. 

46. U S.—Lynch v. Turrish, Minn., 
3'8 S.Ct. 537, 247 U.S. 22'6, '6'2 L.Ed. 
1087—Worm v. O, I. R., C.C.A., 61 
F.‘2d >868, certiorari denied '53 S Ct. 
526, 289 U.S. 729, 77 L.Ed. 1478. 

47. U.S.—^Peabody v. Eisner, N.T., 
■38 S.Ct. 546, 247 U.S. 347, 62 L.Ed. 
1152—^Lynch v. Hornby, Minn., '38 
S.'Ct. 543, '247 U.S. *339, 62 L.Ed. 
1149—Thorsen v. C. I, R., C.C.A., 
65 F.2d 234, affirmed Thorsen v. 
Helvering, 54 S.Ct. 36.8, '291 U.S. 
163, 78 L.Ed. 706. 

Dividend declared, but not paid 
U.S.—^Plant V. Walsh, D.C.Conn., '280 
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F. 722—U. S. V. Guinzburg, C.C.A. 
N.Y., 278 F. 363. 

48. U.'S —.Lynch v. Hornby, Minn.. 
38 S Ct. 543, 247 U.S. ‘3'39, 62 L.Ed 
1149. 

49. U.S—Candler v. Rose, C.C.A. 
Ga, SO F.2d 407, followed in Citi¬ 
zens & Southern Nat. Bank v. 
Rose, 80 F.2d 410—Condon v. Tait, 
D.'C.Md., 56 F.2d 208, affirmed, C. 
C.A., '61 F.2d 904, certiorari denied 
53 S.Ct. 594, 289 U.S. T33, 77 L.Ed. 
1482—Hoffman v. U. S., Ct.Cl., 53 
F.2d 2'82—Rose v. Dobbs, C.C.A. 
Ga., 3'6 F.2d 4'64. 

Settlement of claim 
Distribution of compensation re¬ 
ceived by a corporation Nov. 1, 1916, 
in settlement of a claim for damages 
for violation of th-e anti-trust law 
accruing before March 1, 1913, was 
not in itself profit, but an indemnifi¬ 
cation for causing a loss of profits, 
and under Act Sept. 8, 1916, was not 
taxable as profits accruing after 
March 1, 1913.—Park v. Gilligan, D. 
C.Ohio, '293 F. 1-29. 

50. U.S.—Thorsen v. C. I. R., C.C.A., 
6'5 F.2d 2’34, affirmed Thorsen v. 
Helvering, 54 S.Ct. ‘368, 291 U.S. 
1.63, 7>8 L,Ed. 706—Hoffman v. U. 

S. , Ct.Cl., 53 F.2d 282. 

51. U.S.—^Edwards v. Douglas, N. 

T. , 46 S.Ct. 85, 269 U.S. 204, 70 L. 
Ed. 2 3'5—Hoffman v. U. S., Ct.Cl., 
.63 F;2d 282—Lewellyn v. Harbi- 
^on, 0.'C.A.Pa., 31 F.2d 740, certio¬ 
rari denied 50 S.Ct IS, 2i80 U.S. 
660, 74 L.Ed. 615. 

Dast liguldatiug dividend was pre¬ 
sumed made from earnings before 
1913, or from capital, and was not 
taxable, where prior dividends pre¬ 
sumptively included earnings there- 
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A liquidation dividend in excess of the par value corporation’s assets which occurred before the 
of the stock does not represent any taxable income adoption of the Sixteenth Amendment.^2 
where it reflects an increase in the value of the 


C INCOMES TAXABLE IN GENERAL 


§ 98. Nature and Necessity of Income in 
General 

Generally, the income tax statutes tax all species of 
income from whatever source derived, which the tax¬ 
payer has received under a claim of right and without 
restriction as to disposition. 

Generally speaking-^ the Internal Revenue Code, 
26 U.S.C.A. § 22, and similar statutes, and related 
provisions, disclose an intention to impose a tax on 
all species of income from whatever source de¬ 


rived,^3 unless specifically excepted.^^ Such stat¬ 
utes apply to and tax all income which the tax¬ 
payer has received under a claim of right and with¬ 
out restriction as to its disposition,^5 even though, 
as discussed infra § 100, it may still be claimed that 
the recipient is not entitled to retain it. Converse¬ 
ly, if the recipient makes no assertion of owner- 
ship,®® or the supposed income is received with re¬ 
strictions as to its disposition,57 jt is not taxable 
to him. 


after.—McCaugrlm v. McCaliaii, C.C. 
A.Pa., 39 F.2d 3. 

52. U.S.—Lynch, v. Turrish, Minn., 
38 S.Ot. 537, 247 U.S. 226, 62 L.Ed. 
1087. 

53. U.S.—Ohoteau v. Burnet, 51 S. 
Ct. 598. 283 U.S. 691, 75 L.Ed. 1353, 
certiorari denied Pettit v. Lucas, 
50 S.Ct. 410, 281 U.S. ?59, 74 L.Ed. 
1169—U. S. V. Anderson, C.C. A. 
Tenn., 132 P,2d 98, certiorari de¬ 
nied Anderso-n v. U. S., 6'3 S.Ct 
994, two cases, 318 U.S. 790, 87 L. 
Ed. 115'6, rehearing* denied 63 S.Ct. 
1156, two cases, 319 U.S. 781, 87 
L.Ed. 1725—Pearce v. C. 1. R., C.C. 
A., 120 P.-2d 228, affirmed 62 S.Ct 
754, 31‘5 U.S. 543, 86 L.Ed. 1016— 
Hill V. G. I. R., C.C.A., 88 P.2d 941 
—C. I. R. V. Coastwi-se Transp. 
Corporation, C.C.A,, 71 P.2d 104, 
certiorari denied Coastwise Trans¬ 
portation Corporation v. C. I. R., 
55 S.Ct 110, 293 U.S. 595, 79 L. 
Ed. 689—American Can Co. v. 
Bowers, C.C.A.N.Y., *35 P.2d 832, 
certiorari denied 50 .S.Ct 249, 281 
U.S. 736, 74 L.Ed. 1151. 

TTnder a statute taxing income 
from all property, bonds, mortgages, 
and certificates of stock are “prop¬ 
erty,” and no*t mere evidences of 
ownership of interests which are 
property.—De Ganay v. Lederer, Pa., 
•39 S.Ct 524, 250 U.S. 376, 6’3 L.Ed. 
1042. 

Property may he nontaxahle he- 
cause it is not income, even though 
it IS not covered by any specific ex¬ 
emption—Lyeth v. Hoey, D.C.N.Y., 
20 P.Supp. 619, reversed on other 
grounds, C.C.A., 96 P.2d 141, reversed 
on other grounds 59 S.Ct. 155, 305 
U.S. 1(88, 83 L.Ed. 119, 119 A.-L.R. 
410. 

54. U.S.—Pearce v. C. I. R., C.C.A., 
120 P.2d 228, affirmed 62 .S.Ct. 754, 
315 U.S. '543, 86 L.Ed. 1016. 

Extent of exemptions is fixed, and 

must be determined, by language of 
statute creating the exemption.— 
Elam V. C. I. R., C.C.A., 45 P.2d 337. 
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55. U.S.—^North American Oil Con¬ 
solidated V. Burnet, 52 -S.Ct. '613, 
286 U.S. <417, 7‘6 L.Ed. 1197—Wil¬ 
cox V. C. I. R., C.C.A., 148 P.2d 
933, certiorari granted 66 S.Ct. 35 
—Knight Newspapers v. C. I. R.» 
C.C.A., 143 P.2d 1007, 1-54 A.L.R. 
1267—Clay Sewer Pipe Ass’n v. C. 
I. R., C.C,A.. t39 F.2d 130—Jacobs 
V. Hoey, C.C.A., 136 F.2d 954, cer¬ 
tiorari denied -64 S.Ct. 205, 320 U..S. 
790, 88 L.Ed. 476—Caldwell v. C. I. 
R., C.C.A.La, 135 P.2d 488-^. I. 
R. V. Security Flour Mills Co., C. 
C.A.. 135 F.2d 165, affirmed 64 S.Ct. 
596, 321 U.S. 281, ’88 L.Ed. 72*5— 
Lykes Bros. S, S. Co. v. C. I. R., 

C. C.A.La., 126 P.2d 725—Kurrle v. 

Helvering, O.C.A., 126 P.2d 7*23— 
National City Bank of New York 
V. Helvering, C.C.A., 9*8 P.2d '9’3— 
O. I. R. V. Lyon, C.C.A., 97 F.2d 
70—Hill V. C. I. R., C.C.A.. 88 F.2d 
941—U. S. V. Knox-Po well-stock- 
ton Co., C.C.A.Cal., 83 P.2d 42*3, 
certiorari denied Knox-Powell- 
Stockton Co. V. U. S., i57 S.Ct. 
‘37, 299 U.S. 573, 81 L.Ed. 4*22— 

Blum V. Higgins, D.C.N.Y., '57 P. 
Supp. 140, affirmed, C.C.A., 1*50 P. 
2d 471—Triplex Safety Glass Co. 
of North America, D.C.DeL, 38 P. 
■Supp. '639—Schramm v. U. S, Ct. 
Cl., 36 P.Supp. 1021—Penn v. Rob¬ 
ertson, D.C.N.C., 29 P.Supp. 3tS6, 
affirmed, C C.A., 115 P.2d 167— 

Little War Creek Coal Co. v. U. S., 

D. C.W.Va., 25 P.Supp.* 764, re¬ 
versed on other grounds, C.C.A., 
U. S. V. Little War Creek Coal Co., 
104 P.2d 483. 

Use immaterial 

(1) The income that is subject to 
a man’s unfettered command and 
that he is free to enjoy at his own 
option may he taxed to him as in¬ 
come, whether or not he sees fit to 
enjoy it.—Corliss v. Bowers, N.Y., 
50 S.Ct. *3*3-6, 281 U.S. 376, 74 L.Ed. 
916—Musselman Hub-Brake Co. v. C. 
1. R., C.C.A., 139 F.2d 65—Hogle v. 
C. I. R., C.C.A., 132 F:2d -66, 71. 

(.2) Income is none the less in- 

225 


come by reason of Its use for in¬ 
vestment purposes.—Burton-Sutton 
Oil Co. V. Commissioner of Internal 
Revenue, C.C.A. La., 150 F.2d 621, cer¬ 
tiorari denied 66 S.Ct. 93—Irish v. 
C. I. R., C.C.A., 129 P.2d 468—Lewis 
V. O'Malley, D.C.Neb,, <49 P.Supp. 17'3, 
reversed on other grounds, C.C.A., 
140 F.2d 73-5. 

Suhsectueut restrictions are imma¬ 
terial.—^Kerr v. Bowers, D.C.N.Y., 48 
F.2d 227, affirmed, C.C.A., 6*6 P.2d 
419, certiorari denied Clegg v. Bow¬ 
ers, 54 S.Ct. 440, two cases, '391 UJ5. 
6'63, 78 L.Ed. 1054. 

Advance royalties paid by oil and 
gas lessee to lessor, and which were 
derived from proceeds of oil which, 
under the leases, belonged wholly to 
lessee, must be regarded as gross in¬ 
come of lessee.—Sunray Oil Co. v. C. 
I. R, C.C.A., 147 P.*2d 962, certiorari 
denied 65 -S.Ct. 1201, 325 U.S. 861, 89 
L.Ed. 1982. 

sa U.S.—^Natural Gas Pipeline Co. 

of America v. Federal Power Com¬ 
mission, C.C.A, 134 P.2d 263. 

57. U.S.—Helvering v. Roth, C.C.A., 

115 P.*2d 239. 

Absolute duty to pay to another 

Money which the taxpayer was ab¬ 
solutely bound to pay to another 
when it was received was not taxa¬ 
ble income.—G. I. R. v. Turney, C.C. 
ATex., 82 P.2a 661. 

Irrevocable trust 

Portion of proceeds of cemetery 
lots paid into irrevocable trust for 
permanent maintenance was not tax¬ 
able as “income.”—American Ceme¬ 
tery Co. v. U. S., D.O.Kan., '28 P.2d 
91*8. 

Ordinary restrictions on corporate 
activi*fcy due to charter powers of the 
corporation are not such restric¬ 
tions as will render moneys received 
nontaxable; nor do they operate to 
create a nontaxable trust fund.— 
Clay Sewer Pipe Ass'u v. C. I. R., C. 
C.A., l'3-9 P..2d 130. 



98 


INTERNAL REVENUE 


47 C.J.S. 


While the question of what constitutes “income” 
within the meaning of the Sixteenth Amendment to 
the Constitution cannot be concluded by any def¬ 
inition which congress may adopt,^8 jn general the 
term “income” has been taken to have the same 
meaning as the term as used in the Constitution, 
and in the various revenue acts enacted by con¬ 
gress,^® and with few exceptions, if any, it is used 


therein in the same sense in which it is used in 
common speech.®® Thus “income” has been de¬ 
fined as gain derived from capital, or labor, or 
both combined,®^ and includes profit gained through 
a sale or conversion of capital assets.®^ it is not 
synonymous with “receipts.”®® It is not limited to 
cash income, and may include property,®^ rights or 


On removal of restriction the 
amount received "becomes taxable in¬ 
come.—Crews V. O. I. R., C.C.A., 59 
F.2d 412. 

58. U.S.—Central R. Co. of New 
Jersey v. C. I. R., O.C.A., 79 F. 2 d 
•697, 101 A.L.R. 1448. 

33 C.J. p 297 note 91 [a]. 

59. U.S.—Bowers v. Kerbaugh-Em- 
pire Co., N.T., 46 S.Ct, 449, 271 U. 
S. 170, 70 L.Ed. 886 . 

60. U.S.—U. S. V. Safety Car Heat¬ 
ing- & Uig-htin^ Co., N.J., 56 .S.Ct. 
3'53, '297 U.S. 88 , 80 L.Ed. 500, re¬ 
hearing* denied 56 SCt. 495, 297 

U. S. 727, 50 L.Ed. 1010, and U. S. 

V. Safety Car Heating: & .Lighting: 
Co., 56 S.-Ct. 495, 297 U.S. 727, 80 
L.Ed. 1010—Helvering v. Edison 
Bros. Stores, C.C.A., 133 F. 2 d 575, 
certiorari denied Edison Bros. 
Stores V. Helvering, '63 S.Ct. 116'6, 
319 U.S. 752, 87 L.Ed. 1706—In re 
Owl Drug Co., D.C.Nev., 21 P.Supp. 
907—Union Packing Co. v. Rogan, 
D.C.Cal., 17 F.Supp. 9-34. 

33 C.J. p '295 note 42 [a], p 297 notes 
90 [a], 91 [b]. 

In -the absence of Jndica-fcion of 
contrary intention, it is assumed 
that congress used the word “in¬ 
come” in its common, everyday 
meaning.—Stewart v. U. S., C.C.A. 
Cal., 106 P.2d 405, followed in 117 F. 
2d 74'3, reversed on other grounds 
61 S.Ct. 102, 311 U.S. 60, 85 L.Ed. 40, 
rehearing denied 61 S.Ct. '390, 311 
U.S. 7,29, S'o L.Ed. 475. 

61. U.S.—Taft V. Bowers, N.T., 49 
S.Ct 199, 278 U.S. 470, 73 L.Ed. 
•4.60, 64 A.L.R. 362—Bowers v. Ker- 
baugh-Empire Co., N.Y., 46 S.Ct. 
449, 271 U.S. 170, 70 L.Ed. 8 S 6 — 
Keashey & Mattison Co. v. Rothen- 
sies, C.C.A.Pa., 13'3 P.2d 894, cer¬ 
tiorari denied 64 S.Ct. 39, '320 U.-S. 
739, 8'8 L.Ed. 438—McKnight v. C. 

I. R., C.C.A.Tex., 1'27 F.2d 572— 
National Bank of Commerce of 
•Seattle v. C. I. R., C.C.A., 115 P.-2d 
575—^Hirsch v. C. I. R., C.C.A., 115 
‘P. 2 d 6'5‘6—Nicholas v. Fifteenth 

Street Inv. Co., C.C.A.C 0 I 0 ., 105 F. 
.2d 289—MacLaughlin v. Harr, C.C. 
A.Pa., -99 F.2d 6'38—Midland Mut 
Life Ins. Co. v. C. I. R., C.C.A., 83 
P.2d '629, reversed on other 
grounds 57 ,S.Ct. 423, '300 U.’S. 216, 

81 L.Ed. 612, 108 A.L.R. 436, re¬ 
hearing denied 57 S.Ct. '752, 300 
U.S. 685, 1 L.Ed. 8'89—Central R. 
Co. of New Jersey v. C, I. R., 'C.C. 


A., 79 P.2d '697, 101 A.L.R. 1448— 
C. I. R. V. Independent Life Ins. 
Co., C.C.A., 67 P.2d 470, reversed 
on other grounds '54 SCt. 758, 292 

U. S. 371, 78 L-Ed. 1311—Chicago & 
N. W. Ry. Co. V. C. I. R., C.C.A., 66 
F.2d .SI, certiorari denied Burnet 

V. Chicago & N. W. Ry. Co., 54 S. 

Ct. 90, 290 U.S. 672, 78 L.Ed. 580, 
and 54 S.Ct. 91, 290 U.S. 672, 78 L. 
Ed. 580—Kansas City Southern 
Ry. Co. V. C. I. R., C.C-A., 52 P.-2d 
•372, certiorari denied 52 S.Ct. 131, 
,284 U.S. ‘67’6, 76 L.Ed ’572—U. S. 
V. Siegel, C.C.A.M 0 ,, 52 P.2d 63, 
78 A,L.R. '672, certiorari denied 
Seigel V. U. S., 52 S.Ct 140, 2*84 
U.S. 679, 76 L.Ed. 574—<C. I. R. v. 
Simmons Grin Co., C.C.A., 43 P.’2d 
‘327—Sanford & Brooks *Co. v. C. 
1. R., CC.A., 35 P.2d 312, reversed 
on other grounds Burnet v. San¬ 
ford & Brooks Co., SI S.Ct. 150, 
282 U.S. 359, 75 L Ed. 383— 

Thompson v. C. I. R, C.C.A., 28 P. 
2d 247—Noel v. Parrott C.C.A.Va., 
15 F.2d 669, certiorari denied Par¬ 
rott V. Noel, 47 S.Ct. 457, 273 U.S. 
754, 71 L Ed. 875—In re Owl Drug 
Co., D.CNev., '21 P.Supp. 907—Hil- 
genberg v. U. S., D.C.Md., ‘21 P. 
Supp. 45'3—^Merriam v. U. S., C.C. 
A.N.Y., 282 P. 8-51, affirmed 44 S. 
Ot 69, .263 U.S. 179, 68 L.Ed. 240, 
29 A.L.R. 1547. 

D.C.—Drier v. Helvering, 72 P.2d 76, 
6'3 App.U.'C. 2i83—^Burnet v. John 
P. Campbell Co., 50 'P.2d 487, 60 
App.D.C. 197. 

3'3 C.J. p '295 note 42, p 297 notes 
90-93. 

Income taxable as capital gains or 
profits see infra §§ 154-160. 

The mere dimiautioa of loss is not 
gain, profit, or income.—Bowers v. 
Kerbaugh-Empire Co., N.Y., 46 S.Ct 
449, '271 U.S. 170, 70 L.Ed. 88'6 —C. I. 
R. V. Sherman, C.C.A., 135 P.2d ' 68 — 
Helvering v. A. L. Killian Co., C.C. 
A., 128 P.2d 433—^Rice, Barton & 
Pales V. -a I. R., C.C.A., 41 P.2d 339. 

“Income” may result from hiring 
out money as well as persons or 
things.—In re Owl Drug Co., D.C. 
Nev,, 21 P.Supp. 907, 

“Income and revenues” embrace 
“earnings” 

U.S.—Tompkins v. Little Rock & P. 

S. Ry., C.C.Ark., 15 P. 6. 

62. U.S.—Taft V. Bowers, N.Y., 49 
S.Ct • 199, 278 U.S. 470, T 3 L.Ed. I 
460, 64 A.L.R. 362—Bowers v. Ker- 1 
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baugh-Empire Co., N.Y., 46 S.Ct. 
449, 271 U.S. 170, 70 L.Ed. 886 — 
McKnight v. C. 1 . R., C.C.A.Tex., 
1'27 P.'2d 572—Hirsch v. C. I. R., C. 
C.A., 115 P.2d 656—MacLaughlin 
V. Harr, C.C.A.Pa., 99 F.2d 638— 
Central R. Co. of' New Jersey, v. C. 
I. R., C.C.A., 79 P.2d 697, 101 A.L. 
R. 1448—C. I. R V. Independent 
Life Ins. Co., C.C.A., 67 P 2d 470 
reversed on other grounds *54 S. 
Ct. 758, 292 U.S. '371, 78 L.Ed. 1311 
—Chicago & N. W. Ry. Co. v, C. L 
R., C.C.A., 66 P.2d '61, certiorari 
denied Burnet v. Chicago & N. W. 
Ry. Co., 54 S.Ct 90, 290 U.S. 672, 
78 LEd. 580, and 54 S.Ct '91. '290 

U. S. 67'2, 78 L.Ed. 5'80—U. S. v. 
Siegel, C.C.A.M 0 ., '52 P. 2 d 63, 78 A. 
L.R. 672, certiorari denied Seigel 

V. U. S., 52 S.Ct 140, 284 US. 679, 
76 L.Ed. 574—^C. I. R. v. Simmons 
Gin Co., C.C.A., 4'3 P.2d 327—Rice, 
Barton & Pales v. C. I. R., C.C.A., 
41 P.2d 339—Sanford & Brooks Co. 
V. 'C. I. R., C.C.A., 35 P.2d 312, 
reversed on other grounds Burnet 
V. Sanford & Brooks Co., 51 S.Ct. 
150, '2iS2 U.S. ’3*59, 75 L.Ed. 383— 
Noel V. Parrott, C.C.A., 15 F.2d 
669, certiorari denied Parrott v. 
Noel, 47 S.Ct 457, 27'3 U.S. 754, 71 
L.Ed. 875—^Hilgenberg v. U. S., D. 
C.Md., 21 P.Supp. 4'5*3—Merriam v, 

U. S., C.'aA.N.Y., 282 P. 851, af¬ 
firmed 44 S.Ct. 69, 263 U.S. 179, 68 
L.Ed. 240, '29 A.L.R. 1547. 

DC.—Drier v. Helvering, '72 F.2d 7-6, 
63 App.D.C. '28'3—Burnet v. John 
'P. Campbell Co., 50 P.2d 487, '60 
App.D.C. 197. 

33 C.J. p 295 no'te 42, p 297 notes 91- 
93. 

63. U.S.—^Rice, Barton & Pales v. C. 
I. R., C.C.A., 41 P. 2 d 339—San¬ 
ford & Brooks Co, v. C. I. R., C.C. 
A., *35 P.2d '312, reversed on other 
grounds Burnet v. Sanford & 
Brooks Co., .51 S.Ct 150, 28,2 U.S, 
1359, 75 L.Ed. S'8'3. 

64. U.S.—Musselman Hub-Brake Co, 

V. C. I. R., C.C.A., 13'9 P.'2d 65— 
Andrews v. C. I. R., C.C.A., 135 
P;2d 814, certiorari denied 64 S.Ct, 
'51, 320 U.S. 748, 86 LEd. 444— 
Rainey v. C. I. R., '64 S.Ct 51, two 
cases, 320 U.S. 748, 88 L.Ed. 444, 
Stoddard v. C. I. R., >64 S.Ct. 52, 
and Andrews v. C. I. R., 64 S.Ct. 
52, 320 U.S. 748, '88 LEd. 444 — 
Bartlett v. C. I. R., C.C A., 71 P.’2d 
601—Wells V. C. I. R., C.C.A., 63 
P.2d 4,25, reversed on other 



47 C. J, S. 


INTERNAL REVENUE 


privileges that are merely indicia of ownership,65 
or anything of exchangeable value proceeding from 
property.®^ The gain “derived from capital” with¬ 
in the definition is not a gain accruing to capital, 
or a growth or increment of value in the invest¬ 
ment, but a gain or profit, something of exchange¬ 
able value proceeding from the property, severed 
from the capital however invested, and received or 
drawn by the claimant for his separate use, benefit, 
and disposal.67 It is fruit born of capital,6S and 
not the potency of fruition.69 A mere expect¬ 


§ 99 

ancy,*^® or contingent right to receive money or 
property,especially a contested one,'^2 ^ges not 
constitute income. 

§ 99. Realization of Income in General 

While income must be realized before it Is taxable, 
realization need not take the form of receipt of cash or 
property by the taxpayer; it may occur when the last 
step is taken by which he obtains the fruition of an 
economic gaijn which has already accrued to him. 

The gains with which the income tax law is con¬ 
cerned are only such as have been realized 


grounds '53 S.Ct. 7S1, 289 U.S. 670, 

77 L.Ed. 1439—U. S. v. Siegel, C. 
G.A.MO.. 52 F;2d 63, 7(8 A.L.Pw. 672, 
certiorari denied .Seigel v. U. S., 52 
S.Ct. 140, 2S4 U.S. .679, 76 L.Ed. 
574—Brunton v. C. I. R., C.C.A., 42 

E. 2d SI, certiorari denied Brunton 
r. Burnet, 51 S.Ct 101, '28.2 U.S. 
889, 75 L.Ed. 783. 

Pair market value 

In determination of “income” 
where cash receipt basis is used, 
taxpayer must take into account 
property to extent of its cash eguiv- 
alent, or, in other words, the fair 
market value of property received in 
lieu of cash.—Cherokee Motor Coach 
Co. V. C. I. R., C.aA., r35 'F.2d 840. 

65. U.S.—Yuengling v. C. I. R., C. 
C.A., 69 F.2d 971. 

66. U.S.—Leach v. C. L R., C.C.A., 
91 F.2d 551. 

67. U.S.—Taft V. Bowers, N.Y., ‘49 

S.Ct. 199, '2T8 U.S. 470, 73 L.Ed. 
460, 64 A.L.R. 362—U. S. v. Phellis, 
42 S.Ct. 63, 257 U.S. 156, 66 L.Ed. 
ISO—Ei-sner v. Macomber, JST.T., 40 
S.Ct 189", 252 U.S. 189, *64 L.Ed. 
521, 9 A.L.R. 1570—MacLaughlin 

V. Harr, aaA.Pa., 99 F.2d 638— 
Midland Mut. Life Ins. Co. v. C. 
I. R., C.C.A-,»83 P.2d 629, reversed 
on other grounds 57 S.Ct. 423, 300 

U. S. '21.6, SI L.Ed. '612, 108 A.L.R. 
4‘36, rehearing denied 57 S.Ct. 7'52, 
'300 U.S. '688, 1 L.Ed. 8i8'9—C. I. R. 

V. Independent Life Ins. Co., C.C. 
A., 67 F.2d 470, reversed on other 
grounds 54 S.Ct. 758, 292 U.S. '371, 

78 L.Ed. 1311—C. I. R. v. Simmons 
Gin Co., C.C.A., 4'3 P.2d 327—Trust 
Co. of Georgia v. Rose, B.C.Ga., 25 

F. 2d 997, affirmed, C.C.A., Rose v. 
Trust Co. of Georgia, 28 P.2d 767 
—Clark V. U. S., D.C.Md., 33 F. 
Supp. '216. 

Increase from, property which is 
source of income, like the increase 
of flocks, is not necessary.—Johns¬ 
ton V. Helvering, C.C.A., 141 F.2d 
208, certiorari denied Johnston v. C. 
I. R., -65 S.Ct. 41, two cases, 323 U. 
S. 715, 89 L.Ed. 575. 

The status of money derived from 
property is determined by relation 
to the property producing it.—^Merle- 
Smith V. C. I. R., C.C.A., 42 F.'2d 837. 
certiorari denied C. 1. R. v. Merle- 


Smith, 51 S.Ct. 182, 2*82 U.S. -897, 75 
L.Ed. 791, and C. L R. v, Fowler, 51 
S.Ct. 182, 282 U.S. 898, 75 L.Ed. 791. 

The purchaser of property is 
chargeable only with the income 
subsequently accruing from the 
property.—Supplee v. Magruder, D. 
C.Md., 36 F.Supp. 722, affirmed, C.C. 
A., Magruder v. Supplee, 12'3 F.2d 
399, reversed on other grounds 62 S. 
Ct. 1162, 316 U.S. '394, 86 L.Ed. 1555. 

68. U.S.—U. S. V. Safety Car Heat¬ 
ing & Lighting Co., N.J., '56 S.Ct. 
353, 297 U.S. (88, 80 L.Ed. 500, re¬ 
hearing denied 56 S.Ct. 495, .297 U. 
S. 727, 80 L.Ed. 1010, and U. S. v. 
Safety Car Heating & Lighting 
Co., 56 S.Ct. 495, 297 U.S. 727, 80 
L.Ed. 1010—^Union Packing Co. v. 
Rogan, D.C.Cal., 17 F.Supp. •934. 

“Income” is realized gain 
U.S.—Shuster v. Helvering, C.C.A., 
121 F.2d 643. 

69. U.S.—U. S. V. Safety Car Heat¬ 
ing & Lighting Co., H.J., 56 S.Ct 
353, '297 U.S. 88, 80 L.Ed. 500, re¬ 
hearing denied 56 S.Ct. 495, 297 

U. S. 727, 80 iL.Ed. 1010, and U. S. 

V. Safety Car Heating & Lighting 
Co., 56 S.Ct. 49'5. 297 U.S. 727, 80 
L.Ed. 1010. 

70. U.S.—First Mechanics Bank of 
Trenton, N*. J. v. O. I. R., C.C.A., 
91 F.2d '275—Strother v. C. I. R., 
C.C.A., 65 F.2d 626, affirmed Bank¬ 
ers Pocahontas Coal Co. v. Burnet 
53 S.Ct 150, 287 U.S. 30*8, 77 L.Ed, 
‘325, motion denied 53 S.Ct 789, 
and affirmed Strother v. Burnet, 
53 S.Ct 1'52, 287 U.S. 314, 77 L.Ed. 
'330—Morrill v. U. S.. B.C.N.H., 18 
F.Supp. ‘697. 

71. U.,S.—Farrell v. C. I. R., C.C.A., 

1'34 F.2d 193, certiorari denied 64 
S.Ct 47, 320 U.S. 745, 88 L.Ed. 442 
—C. I. R. V. Edwards Drilling Co., 
C.C.A.Tex., 95 F.‘2d 719—iC. I. R. v. 
Southeastern Express Co., C.C.A,, 
56 F..2d 600—C, I. R. v. Brown, C. 
C.A., 54 F.2d 563, certiorari denied 
Burnet v. Brown, 52 S.Ct. '639, 286 
U.S. <556, 7'6 L.Ed. 1291—Logan v. 
a I. R., C.C.A., 42 F.2d 193, fol¬ 
lowed in Bruce v. C. I. R., 42 P.2d 
197, affirmed 51 S.Ct. 550, 28‘3 U.S. 
404, '7'5 L.Ed. 114‘3, followed in 
Shaw v. C. I. R., aC.A., 61 F.2d 
1084. I 


Security for future payment of 
money to taxpayer does not trans¬ 
form it into present income subject 
to taxation.—Gatliff v. Helbum, D. 

C. Ky., 31 F.Supp. 495. 

72. U.S.—U. S. V. Safety Car Heat¬ 
ing & Lighting Co., hT.J., 56 S.Ct. 
'353, 297 U.S. 88. 80 L Ed. ‘500, re¬ 
hearing denied 56 S.Ct. 495, 297 

U. S. 727, 80 L.Ed. 1010, and U. S. 

V. Safety Car Heating & Lighting 
Co., 56 S.Ct. 495, 297 U.S. 727, SO 
L.Ed. 1010—C. I. R. V. Southeast¬ 
ern Express Co., C.C.A., 56 F.2d 
600. 

73. U.S.—U. S. V. Joliet & C. R. Co., 

Ill., '62 S.Ct. 442, 315 U.S. 44, 86 L. 
Ed. 658—.Lucas v. American Code 
Co., Inc., 50 S.Ct. 202, 280 U.S. 445, 
74 L.Ed. 53'S, 67 A.L.R. 1010—Gut- 
bro Holding Co. v. C. I. R., C.C.A. 
N.Y., 138 F.2d 16—Nelson v. U. S., 
C.C.AMinn., 131 F 2d 301—Penn v. 
Robertson, C.C.A.N.C., 115 P.2d 

167—Helvering v. Bruun, C.C.A., 
105 F.2d 44’2, reversed on other 
grounds 60 S.Ct <631, '309 U.S. 4'61, 
84 L.Ed. 864, mandate conformed 
to, C.C.A., 112 'F.2d 573—C. I. R. v. 
Great Western Power 'Co. of Cali¬ 
fornia, 'C.C.A., 79 P.,2d 94, affirmed 
Great Western Power 'Co. of Cali¬ 
fornia V. 'C. I. R., 56 S.Ct 576, '297 

U. S. i54'3, 'SO L.Ed. 853—Stoner v. C. 
I. R., C.C.A., 79 F.2d 75, certiorari 
denied HelVering v. Stoner, 56 S. 
Ct 309, 296 U.S. 650, 80 L.Ed. 462 
—Baltimore & O. R. Co. v. C. I. 
R., C.C.A., 78 P.2d 460—^Helvering 

V. Bartlett, C.C.A., 71 P.2d 598— 
Martin v. C. I. R., C.C.A., '61 F.2d 
942, certiorari denied 53 S.Ct. 656, 
289 U.S. 737, 77 L.Ed. 1485—Amer¬ 
ican Smelting & Refining Co. v. U. 
.S., D.C.N.J., 39 F.Supp. 334, re¬ 
versed on other grounds, C.C.A., 
130 P.'2d i88'3—Old Merchants Nat. 
Bank & Trust Co. of Battle Creek 
V. U. S., D.C.Mich., 36 F.Supp. 961, 
affirmed, C.C. A., Old-Merchants 
Nat. Bank & Trust Co. of Battle 
Creek v. U. S., 117 F.,2d 737— 
Dodge Bros. v. U. S., D.C.Md., 3'3 
F.Supp. '3T2, affirmed, C.C.A., 118 
P.2d 95—GatlifC v. Helburn, D.C. 
Ky., '31 'F.Supp. 495. 

D. 'C.—^Drier v. Helvering, 72 F.2d 7'6, 
(63 APP.D.C. '^83. 
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realization of income, rather than the acquisition 
of the ri^Ht to receive it, is the taxable eventJ^ 
Taxable income does not necessarily result from 
the mere fact of economic gain,'^^ and, conversely, 
even though a taxpayer has enjoyed no addition to 
his economic worth, he may nevertheless realize 
taxable income on a change in the nature of legal 
rights held.*^® 

In general, as to a taxpayer on the cash basis, 
realization is not deemed to have occurred until the 
income is paid;'^'^ but receipt in cash or property 
is not the only characteristic of realization of in¬ 
come to a taxpayer on the cash receipts basis, 
and a taxpayer who has enjoyed the economic gain 
represented by his right to receive income is sub- 1 


ject to tax thereon, even though he has not received 
payment of it from his obligor.^^ Where the tax¬ 
payer does not receive payment of income in mon¬ 
ey or property, realization may occur when the 
last step is taken by which he obtains the fruition 
of the economic gain which has already accrued 
to him,S0 or when he has made such use or disposi¬ 
tion of his power to receive or control the income 
as to procure in its place other satisfactions which 
are of economic worth,and in this connection it 
has been held that the power to dispose of income 
is the equivalent of ownership of it,S2 and that the 
exercise of the power to procure the payment of 
income to another is the enjoyment, and hence the 
realization, of the income by him who exercises 

it.^2 


Conting-ent rights or claims as con¬ 
stituting income see supra § 98. 
Similar statements of rule 
TJ.S.—Helvering v. Stuart, 63 S.Ct. 
140, 317 U.S. 154, 602, 87 <L.Ed. 154 
—Hall V. C. 1. R., CC.A., 150 F.2d 
304—Hirsch v. C. I. R., O C.A., 115 
P.2d 656—Crews v. C. I. R., C.C.A., 
89 P.2d 412—C. I. R. v. Moore, C. 
O.A., 48 P.2d 526, certiorari denied 
Garber v. Burnet, 52 S.Ct. ’8, 2S4 
U.S. 620, 76 .HEd. S28. 

74. U..S.—^Helvering v. Horst, 61 S. 
Ot 144, 311 U.S. 112, S’o L.Ed. 75, 
131 A.31iR. 655—^C. I. R. v. Mesta, 
CC.A, 123 'P.2d 986, certiorari de¬ 
nied Mesta V. C. I. R., '62 S.Ct. 
1290, 316 U.S. 695, 86 L.Ed. 1765, 
rehearing denied “SS S.Ct. '24, 317 
U.S. 704, 87 L.Ed. 562—People of 
State of California ex rel. McCol- 
gan V. Bruce, D.C.Nev., ’37 F.Supp. 
811, reversed on other grounds, C, 
C.A, 129 P.2d 421, 147 A.L.R. 782, 
certiorari denied 63 S.Ct. 157, 317 
U.S. 678, 87 L.Ed. 544, rehearing 
denied 63 S.Ct. 255, 317 U.S. 710, i87 
lL.Ed. 566. 

75. U.S.—Helvering v. Horst, 61 S. 

Ct. 144, 311 U.S. 112, 8'5 L.Ed. 75. 
131 A.L R. 655—Helvering v. 

Bruun, 60 S.Ct. 631, 309 U.S. 461, 
84 L.Ed, 864. 

Mere appreciation in value as not 
constituting income see infra § 
156. 

Necessity of sale or disposition 
Tax gam from the purchase of 
property does not accrue to the tax¬ 
payer until he sells or otherwise dis¬ 
poses of the property.—Timberlake 
V. C. I. R., C.C.A., 132 F.2d 259. 

70. U.S.—^Helvering v. Midland Mut. 
Life Ins. Co., 57 S.Ct. 423, 300 U.S. 
216, 81 L.Ed. 612, 108 A.L.R. 436, 
rehearing denied 57 S.Ct. 752, 300 
U.S. 688, 81 L.Ed. 889—C. L. Grans- 
den & Co. v. C. I. R., C.C.A., 117 F. 
2d 80. 

77. U.S,—Helvering v. Horst, 61 S 
Ct 144, 311 U.S. 112, 85 L.Ed. 75. 


131 A.L.R. 655—Commissioner of 
Internal Revenue v. Mesta, C.C.A., 
123 P.2d 986, rehearing denied 63 S. 
Ct 24, 317 U.S. 704, 87 L.Ed. 562— 
People of State of California ex 
rel- McColgan v. Bruce, D.C.Nev., 
37 P.Supp. 811, reversed on other 
grounds, C.C.A., 129 P.2d 421, 147 
A-L.R. 782, certiorari denied 63 S. 
Ct 157, 317 U.S. 678, 87 L.Ed. 544, 
rehearing denied 63 S.Ct 255, 317 
U.S. 710, 87 L.Ed. 566. 

78. U.S.—^Helvering v. Horst, 61 S. 
Ct 144, 311 U.S. 112, 85 L.Ed. 75, > 
131 AL.R. 655—C. I. R. v. Mesta, 
C.C.A., 123 P.2d 986, certiorari de¬ 
nied Mesta V. Commissioner of In¬ 
ternal Revenue, 62 S.Ct 1290, 316 
U.S. 695, 86 L.Bd. 1765, rehearing 
denied 63 S.Ct 24, 317 U.S. 704, 87 
L.Ed. 562. 

“It IS settled that the realization of 
gain need not he in cash derived from 
the sale of an asset. Gain may occur 
as a result of exchange of property, 
payment of the taxpayer's indebted¬ 
ness, relief from a liability, or other 
profit realized from the completion of 
a transaction. The fact that the 
gam is a portion of the value of 
! property received hy the taxpayer in 
the transaction does not negative its 
realization.”—^Helvering v. Bruun, 60 
S.Ct. 631, 309 U.S. 461, 84 L.Ed. 864, 
mandate conformed to, C.C.A., 112 P. 
2d 573. 

79. U.S.—^Helvering v. Horst, 61 S. 
Ct. 144, 311 U.S. 112, 85 L.Ed. 75, 
131 A,L.R. 655—^Acer Realty Co. v. 
C. I. R., C.C.A., 132 F.2d 512—Du¬ 
ran V. C. I. R., C.C.A., 123 P.2d 
324—People of State of California 
ex rel. McColgan v. Bruce, D.C. 
Nev., 37 F.Supp. 811, reversed on 
other grounds, C.C.A., 129 P.2d 421, 
147 A.L.R. 782, certiorari denied 
63 S.Ct. 157, 317 U.S. 678, 87 L. 
Ed. 544, rehearing denied 63 S.Ct. 
255, 317 U.S. 710, 87 L.Ed. 566. 

Enjoyment of Income hy some other 
event 

The rule that income must be real- 
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ized is founded on administrative 
convenience; it is only a rule of post¬ 
ponement of the tax to the final 
event of enjoyment of the income, 
usually the receipt of it by the tax¬ 
payer, and not one of exemption from 
taxation where the enjoyment is con¬ 
summated hy some event other than 
the taxpayer’s personal receipt of 
money or property.—Helvering v. 
Horst, 61 S.Ct. 144, 311 U.S. 112, 85 
L.Ed. 75, 131 AL.R. 655. 

80. U.S.—Helvering v. Horst, supra 
—Acer Realty Co. v. C. I. R., C.C. 
A., 132 P.2d 512—C. I. R. v. Mesta, 
CCA., 123 P.2d 986, certiorari de¬ 
nied Mesta V. C. I. R., 62 S.Ct. 
1290, 316 U.S. 695, 86 L.Ed. 1765, 
rehearing denied 63 S.Ct. 24, 317 U. 
S. 704, 87 L.Ed. 562—Lewis v. O’¬ 
Malley, D.C.Neb., 49 P.Supp. 173, 
reversed on other grounds, C.C.A., 
140 P.2d 735. 

81. U.S.—^Helvering v. Horst, 61 S. 
Ct. 144, 311 U.S. 112, 85 L.Ed. 75, 
131 AL.R. 655—Duran v, C. I. R., 
C.aA., 123 F.2d 324. 

Application of statute 

The tax on income “derived from 
. . . wages, or compensation for 

personal services, of whatever kind 
and in whatever form paid . 
also from interest” applies when he 
who is entitled to receive the income 
makes use of his power to dispose 
of it in procuring satisfactions which 
he would otherwise procure only by 
the use of the money when it is 
received.—^Helvering v. Horst, 61 S. 
Ct. 144, 311 U.S. 112, 85 L.Ed. 75, 
131 AL.R. 655, 

82. U.S.—^Helvering v. Horst, supra 

—Johnson v. U. S., C.C.ACal., 135 
F.2d 125—^Acer Realty Co. v. C. I. 
R.. C.C.A., 132 R2d 512—C. I. R. v. 
Willson, C.C.A., 132 F.2d 265— 

Duran v. C. 1. R., C.C.A, 123 P.2d 
324. 

83. U.S.—^Helvering v. Horst, 61 S. 
Ct. 144, 311 U.S. 112, 85 L.Ed. 75, 
131 AL.R. 665—Johnson v. U. S.» 
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§ 100. Right to Retain Income Received 

Revenue received under claim of right without re¬ 
striction in respect of its use or disposition constitutes 
taxable Income, even though the recipient may thereafter 
be adjudged not to be entitled to retain it. 

Revenue received under claim of right without 
restriction in respect of its use or disposition, as 
discussed supra § 98, constitutes taxable income, 
even though it may be claimed that the recipient is 
not entitled to retain it,^^ or even though he may 
thereafter be adjudged liable to restore it or its 
equivalent.S^ Money which is received under an 


agreement to refund on the happening of certain 
contingencies, and which is subsequently refunded, 
is not taxable income.^^ 

§ 101. Amount and Computation 

The taxpayer should be taxed on the actual amount 
of his income, which should be neither diminished nor 
ilncreased by arbitrary or artificial methods of computa¬ 
tion. Income received in property is taxable in the 
amount of its fair market value. 

The taxpayer should be taxed on the actual 
amount of his income, ^nd this should be neither 


C.C.A.Cal., 135 F.2d 125—Buran v. ' 
C. I. R.. C.C.A., 123 F,2d 324. 
Satisfa,cti03i of taxpayer’s desires 
The taxpayer has equally enjoyed 
the fruits of his labor or investment 
and obtained the satisfaction of his 
desires whether he collects and uses 
the income to procure those satisfac¬ 
tions, or whether he disposes of his 
rig-ht to collect it as the means of 
procuring them.—^Helvering v. Horst, 
61 S.Ct. 144, 311 U.S. 112, 85 L.Ed. 75 , 
131 A.L..R. 655. 

84. U.S.—North American Oil Con¬ 
solidated V. Burnet, 52 S.Ct. 613, 
286 U.S. 417, 76 L.Ed. 1197—Wilcox 
V. C. I. R., CC.A.. 148 P.2d 933, 
certiorari granted 66 S Ct. 35, af¬ 
firmed 66 S.Ct. 546—Knight News¬ 
papers V. C. I. R., C.C.A., 143 F.2d 
1007, 154 A.L.R. 1267—Clay Sewer 
Pipe Ass'n v. C. I. R., C.C.A., 139 
F.2d 130—Jacobs v. Hoey, C.C.A.N, 
Y., 136 F.2d 954, certiorari denied 
64 S.Ct. 205, 320 U.S. 790, 88 L.Ed. 
476—Caldwell v. C. I. R., C.C.A.La., 
135 P.2d 488—Kurrle v. Helvering, 
C.C.A., 126 P.2d 723—National City 
Bank of New York v. Helvering, 
C-C.A., 98 P.2d 93—C. I. R. v. Lyon, 
C.C.A., 97 F.2d 70—Monell v. Hel¬ 
vering, C.C.A., 70 F.2d 631—Trip¬ 
lex Safety Glass Co. of North 
America v. Pittsburgh Plate Glass 
Co., B.C.Del., 38 P.Supp. 639— 
Schramm v. U. S., Ct.Cl., 36 P.Supp. 
1021—^Penn v. Robertson, B.C.N.C., 
29 F.Supp. 386, affirmed, C.C.A., 115 
P.2d 167—Little War Creek Coal 
Co. V. U. S., B.aW.Va., 25 F.Supp. 
764, reversed on other grounds, C. 
C.A., U. S. V. Little War Creek Coal 
Co., 104 P.2d 483. 

Erroneously or Illegally acq.uired in¬ 
come see infra § 110. 

Where taxpayer treats income as 
belonging to him, even though title 
to it may be subject of controversy 
and may be defeated, the income may 
be treated as his own by the taxing 
authorities.—^Air-Way Electric Ap¬ 
pliance Corporation v. Guitteau, C. 
C.A.Ohlo, 123 P.2d 20. 

Overriding royalties 
Where consideration In contracts 
assigning oil leases was stated sum, 
plus sum payable out of oil and gas 


produced, such deferred payments or 
“overriding royalties*' paid to as¬ 
signor lessees were held properly in¬ 
cluded in gross income in assignee's 
tax return.—Comar Oil Co. v. Burnet, 
C.C.A,, 64 P.2d 965, certiorari denied 
54 S.Ct. 69. 290 U.S. 652, 78 L.Ed. 565 
The net earnings of a co-operative 
company, portion of which was us¬ 
able to pay dividends on capital 
stock without reference to patronage 
by stockholders, were taxable “in¬ 
come," as against contentions that 
earnings were merely accumulated 
patrons’ savings and that company 
was merely a bailee for such money. 
—Farmers Union Coop. Co. of Guide 
Rock, Neb. v. C. I. R., C.C.A., 90 F.2d 
488. 

85. U.S.—Brown v. Helvering, 54 S 
Ct. 356, 291 U.S. 193, 78 L.Ed. 725 
—North American Oil Consolidated 
V. Burnet. 52 S Ct. 613, 286 U.S. 
417, 76 L.Ed. 1197—Wilcox v. C. I. 
R., C.C.A., 148 F.2d 933, certiorari 
granted 66 S.Ct. 35—Knight News¬ 
papers V. C. I. R., C.C.A., 143 F.2d 
1007, 154 A.L.R. 1267—Clay Sewer 
Pipe Ass’n v. C. I. R., C.C.A., 139 
F.2d 130—Jacobs v. Hoey, C.C.A. 
N.Y., 136 F.2d 954, certiorari denied 
64 S.Ct. 205, 320 U.S, 790, 88 L.Ed. 
476—C. I. R. V. Security Flour 
Mills Co., C.C,A., 135 F.2d 165, af¬ 
firmed 64 S.Ct. 596, 321 U.S. 281, i 
88 L.Ed. 725—^Natural Gas Pipe¬ 
line Co. of America v. Federal Pow¬ 
er Commission, C.C.A., 134 P.2d 

263—^Kurrle v. Helvering, C.CA., 
126 P.2d 723—Saunders v. C. I. R., 
C.C.A., 101 P.2d 407—C. I. R. v. 
Lyon, C.C.A., 97 F.2d 70—Triplex 
Safety Glass Co. of North America 
V. Pittsburgh Plate Glass Co., D.C. 
Bel., 38 F.Supp. 639—Schramm v. 
U. S., Ct.Cl., 36 F.Supp. 1021. 
Necessity of reporting income in year 
of receipt see infra § 221. 
Oommissioxis received by corporate 
oflicers on sale of corporation’s capi¬ 
tal stock constituted taxable income, 
notwithstanding, after such sums 
had been reported as income, corpora¬ 
tion's receiver instituted suits to re¬ 
cover such sums, which officers set¬ 
tled before judgment by delivering 
personalty.—Saunders v. C. I. R., 
C.C.A., 101 F.2d 407. 
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Dividends 

Where liquidating dividend distrib¬ 
uted to stockholder was received by 
him without restriction on its dis¬ 
position and was acquired under a 
claim of right and without knowl¬ 
edge of any infirmity of title, amount 
of profit in dividend constituted tax¬ 
able “income,” and fact that stock¬ 
holder during a subsequent year was 
obliged to restore to corporation por¬ 
tion of amount received by him to 
satisfy in part an additional assess¬ 
ment by the commissioner for a pre¬ 
vious year did not alter amount of 
stockholder’s gross income for the 
year received.—Schramm v. U. S., Ct. 
CL, 36 F.Supp. 1021. 

Interest 

Where corporation sold stock to 
employees on credit and applied divi¬ 
dends in payment of interest on un¬ 
paid balances, amount so applied 
was held taxable to the corporation 
as income, although on termination 
of employment stock was to be can¬ 
celed and amounts paid by employees 
returned to them with interest.— 
Fairmont Creamery Corporation v. 
Helvering, 89 F.2d 810, 67 App.D.C. 
66 . 

86. U.S.—Eakins v. U. S., B.C.N.T., 
36 F.2d 961. 

Refund by public utility 
On a refund by natural gas com¬ 
pany under order of federal power 
commission to utilities which natural 
gas company serves, where utilities 
pay refund to consumers, utilities 
are not liable for federal income tax 
by reason of such refund.—^Natural 
Gas Pipeline Co. of America v. Fed¬ 
eral Power Commission, C.C.A., 134 
F.2d 263. 

87. U.S.—Robert P. Hyams Coal Co. 
V. U. S.. B.C.La., 26 P.2d 805—In 
re Sheinman, D.C.Pa., 14 F.2d 323— 
In re Harrington, B.C.Mo., 1 F.2d 
479. 

Cancellation of lease 
Where lease provided that lessee 
should pay to lessor a sum as secur¬ 
ity for lessee’s performance of its 
obligations, and it was agreed that 
sum should be available for lessor's 
general use and should not bear in¬ 
terest, and where lease was canceled 
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diminished nor increased by any arbitrary or arti¬ 
ficial method of computation.^^ Income received in 
property is taxable in the amount of its fair mar¬ 
ket value at the time of its receipt.®^ Property 
may have such value, even though it is not dealt 
in on the open market^O 

§ 102. - Net Income 

“Net income” is defined as gross Income computed 
under the income tax statutes, less statutory deduc¬ 
tions. 

The federal income tax, as discussed supra § 93, 
is a tax on net income, rather than gross income. 
Under the Internal Revenue Code, 26 U.S.C.A. § 21 
(a), and similar statutes, “net income^’ is defined as 
the gross income computed under section 22, less 
the deductions allowed by section 23.91 So de¬ 
fined it is not necessarily the same as net income 
for purposes other than taxation.®^ 


"OrdiMry net income” within the meaning of a 
statute authorizing separate assessment of capital 
net gain, is net income after excluding such gain.93 

§ 103. - Insurance Companies 

Under the statutes which expressly provide for the 
taxation of the income of insurance companies, unearned 
premiums and reserves for liabilities are excluded from 
gross income for tax purposes. 

The provisions of the Internal Revenue Code, 26 
U.S.C.A. § 204, and similar statutes, which specify 
what constitutes taxable income of insurance com¬ 
panies other than life or general mutual compa¬ 
nies, include among the items of taxable income, 
net investment income and net underwriting in- 
come.9^ In accordance with the express provi¬ 
sions of the statute, in computing premiums earned 
as underwriting income, unearned premiums are to 
be deducted from the amount of gross premiums 
written on insurance during the taxable year.95 


and lessor was released in that year 
from its obligation to repay the sum 
deposited, value of release for pur¬ 
pose of computing lessor’s income tax 
for that year was the present worth 
of the sum deposited payable in the 
year in which it was originally to be 
returned.—^Warren Service Corpora¬ 
tion V. Commissioner of Internal 
Hevenue, C.C.A., 110 F.2d 723. 

88. U.S.—Robert P. Hyams Coal Co. 
V. U. S., D.C.La., 26 P.2d 805—In 
re Sheinman, D.C.Pa,, 14 P.2d 323 
—In re Harrington, D.C.Mo., 1 P.2d 
479. 

Methods of accounting generally see 
infra § 620 et sea. 

89. IJ.S.—Musselman Hub-Brake Co. 
V. C. I. R., C.C.A., 139 P.2d 65— 
Andrews v. C. I. R., O.C.A., 135 P. 
2d '314, certiorari denied 64 S Ct. 
51, 320 U.S. 748, 88 L.Bd. 444, 
Rainey v. C. I. R., 64 S.Ct. '51, 320 

U. S. '748, 88 L.Ed. 4*44, two cases, 
Stoddard v. C I. R., 64 S.Ct. 52, 
320 U.S. 748, 88 L.Ed. 444, and An¬ 
drews V. C. I. R, 64 S.Ct. 52, 320 U. 
S. 748, 88 U.Ed. 444--WalIs v. C. I. 
R., C.C.A.Wyo., 60 P.2d 347—U, S. 

V. Pulver, D.C.Ela., 41 F.Supp. 20. 
Income received in gold coin was 

taxable under an early statute on 
the amount reduced to its equivalent 
market value in legal tender cur¬ 
rency.—Pacific Ins. Co. v. Soule, Cal., 
7 Wall., 433, 19 L.Ed. 95. 

90. U.S.—Walls v. C. I. R., QUA. 
Wyo , 60 F.2d 347. 

91. U.S.—White V. Atkins, C.C.A. 
Mass., 69 F.2d 960, certiorari dis¬ 
missed 55 S.Ct. 149, 293 U.S. 634, 
79 L.Ed. 718—Comar Oil Co. v. 
Burnet, C.C.A., 64 F.2d 965, certio¬ 
rari denied 54 S.Ct. 69, 290 U.S. 652, 
78 LEd. 565—Hecht v. U. S., Ct. 
Cl., 54 F.2d 968, certiorari denied 


52 S.Ct- 643, 286 U.S. 560, 76 L.Ed. 
1293—^American Can Co. v. Bowers, 
C.C.A.]Sr.T., 35 F.2d 832, certiorari 
denied '50 S.Ct. 249, 281 U.S. 736, 
74 L Ed. 1151—Farmers’ Loan & 
Trust Co. v. U. S., D.C.N.T., 9 F. 
2d 688—Massey v- Lederer, D.C.Pa., 
277 F. 123. 

In case of taxpayers on cash basis, 
true net income is determined by de¬ 
ducting, from all money receipts dur¬ 
ing year, all expenditures incurred 
in business, including other allowable 
deductions.—Daly v. Anderson, D.C. 
KY., 37 F.2d 728. 

92. U.S.—Hecht V. U. S., Ct.CL, 54 
F.2d 968, certiorari denied 52 S.Ct. 
643, 286 U.S. 560, 76 L.Ed. 1293-— 
American Can Co. v. Bowers, C.C.A. 
N.Y., 35 F.2d 832, certiorari denied 
50 S.Ct. 249, 281 U.S. 736, 74 L.Ed. 
1151. 

93. U.S.—White V. Atkins, C.C.A. 
Mass., 69 F.2d 960, certiorari dis¬ 
missed 55 S.Ct. 149, 293 U.S. 634, 
79 L.Ed. 718. 

94. U.S.—American Ins. Co. of Tex. 
V. Thomas, C.C.A.Tex., 146 F.2d 
434. 

Convention Porm 

(1) Congress, in enacting statute 
providing for computation of gross 
income of insurance companies other 
than life or mutual on basis of un¬ 
derwriting and investment exhibit of 
annual statement approved by the na¬ 
tional convention of insurance com¬ 
missioners, intended use of the Con¬ 
vention Form as understood, fol¬ 
lowed, and applied in the insurance 
world.—C. I. R. V. Hew Hampshire 
Fire Ins. Co., O.C.A., 146 F.2d 697. 

(2) Accordingly, a tire insurance 
company organized and maintaining 
a home office in New Hampshire, in 
computing its gross income for in¬ 
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come tax purposes, was entitled to 
use the Convention Form without 
making adjustment for transactions 
with unadmitted companies which 
were not shown on the Convention 
Form.—C. I. R. v. New Hampshire 
Fire Ins. Co., supra. 

Guaranty of mortgages 
Income of title insurance company 
from guaranty of mortgages is “un¬ 
derwriting income,” within statute as 
to taxation of insurance companies. 
—Home Title Ins. Co. v. U. S., C.C.A. 
N.Y., 60 F.2d 107, affirmed 52 S.Ct 
319, 285 U.S. 191, 76 L.Ed. 695. 

95. U.S.—Massachusetts Protective 
Ass’n V. U. S., C.C.A.Mass., 114 F. 
2d 304. 

Noucancelable accident and health 
policies 

The deduction under the statute of 
unearned premiums for noncancel- 
able health and accident policies has 
been allowed-—American Ins. Co. of 
Texas v. Thomas, C.C.A.Tex-, 146 P. 
2d 434—Massachusetts Protective 
Ass’n V. U. S., C.C.A.Mass., 114 F.2d 
304. 

Deposits with mutual company 

(1) Deposits with mutual insur¬ 
ance company, used only to pay loss¬ 
es and expenses, balance being re¬ 
turned to members, were not income 
subject to tax, under Revenue Act 
191i6, as amended, 39 U.S.St. at L. pp 
756, 767.—Jewelers’ Safety Fund Soc. 
V. Edwards, C.C.A.N.Y., 24 P.2d 385. 

(2) Use of word “premium” in 
by-laws of mutual insurance compa¬ 
ny was not conclusive on whether 
amounts paid constituted income sub¬ 
ject to tax within meaning of such 
statute.—Jewelers* Safety Fund Soc. 
V. Edwards, supra. 

Transfer of business 
Transfer of mutual Insurance com- 
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Whether an insurance premium is considered 
earned or unearned for income tax purposes de¬ 
pends on the nature of the risk and the policy in¬ 
volved.^® Under the statute the amount of a re¬ 
serve fund required by law for expected insurance 


liabilities is included in unearned premiums and is 
therefore not includible in gross income for tax 
purposes.97 Sums released from reserve funds are 
subject to tax as income, |)xit the sums set aside 
in true insurance reserves can be included in gross 


pany's business to stock company 
was held a reinsurance contract for 
which surplus transferred was premi¬ 
um taxable as income, under Revenue 
Act 1921. 42 U.S.St. at L.. p 227.— 
Hoosier Casualty Co. v. C. I. R., 32 
F.2d 940, 59 App.D.C. 44, certiorari 
denied Hoosier Casualty Co. v. Lucas, 
50 S.Ct. 33, 2S0 U.S. 581, 74 L.Ed. 631. 
Usual meaning 

Pact that confess made no at¬ 
tempt to prescribe a formula for de¬ 
termining- “unearned premiums’* and 
“salvage and reinsurance recover¬ 
able” in statute indicated that the 
terms should be considered as hav¬ 
ing been used in sense in which such 
terms are generally used and under¬ 
stood in insurance business.—C. I. R. 
V. New Hampshire Fire Ins. Co., C.C. 
A., 146 P.2d 697. 

B&. U.S.—Massachusetts Protective 

Ass’n V. U. S., C.C.A.Mass., 114 P.2d 

304. 

Term given ordinary meaning 

The term "unearned premiums,” as 
used in the statute, must be given its 
ordinary meaning, but the meaning 
may be determinable in the light of 
the meaning of the term as used in a 
state statute to which the court must 
look to determine the mature of the 
interest which the company has in 
the premiums.—Early v. Lawyers Ti¬ 
tle Ins. Corporation, C.C.A.Va., 132 
P.2d 42. 

Amount returnable on cancellation 

Where the payment on cancella¬ 
tion of a policy is the total of the 
pro rata unearned premium minus 
the customary monthly short rate, 
the unearned premium for purposes 
of deduction cannot be tested by what 
insurance company must return on 
cancellation of policy.—Massachu¬ 
setts Protective Ass’n v. U. S., C.C.A. 
Mass.. 114 P.2d 804. 

Pire and ordinary casualty insur¬ 
ance premiums are "earned premi¬ 
ums” as soon as period for which 
premium was paid has expired, for 
risk expires at the same time.—Mas¬ 
sachusetts Protective Ass’n v. U. S., 
supra. 

Marine insurance premiums are of¬ 
ten not considered "earned premi¬ 
ums” until the entire risk has ex¬ 
pired.—^Massachusetts Protective 

Ass’n V. U. S., supra. 

Title insurance 

(1) Usually the provision under 
consideration does not authorize a 
deduction with respect to premiums 
for title insurance, because such 
premiums are usually earned when 


received.—Early v. Lawyers Title 
Ins. Corporation, C.C.A.Va., 13'2 P.2d 
42.—Massachusetts Protective Ass’n 
V. U, S., C.C.A.Mass.. 114 F.2d 304— 
American Title Co. v. C. I. R., C.C.A, 
76 F.2d 332. 

(2) If, however, any portion of 
the premium, in consideration of the 
time element, is given, either by law 
or contract, the status ordinarily 
accorded an unearned premium in 
insurance law during any period for 
which the risk is operative, such por¬ 
tion may be treated as an unearned 
premium within the statute.—Early 
V. Lawyers Title Ins. Corporation, 
supra. 

(3) If a title insurance company 
made its income tax returns on an 
accrual basis, unearned premium re¬ 
turns were properly deducted without 
regard to special statute on the sub¬ 
ject, since if the premiums were un¬ 
earned they could not have accrued. 
—C. I. R. V. Dallas Title & Guaranty 
Co., C.C.A.Tex, 119 P.2d 211. 

97. U.S.—^American Ins. Co. of Tex 

V. Thomas, C.C.ATex., 146 F.2d 

434—Massachusetts Protective 

Ass’n V. U. S., C.C.A.Mass., 114 F. 

2d 304. 

Koncancelable health and accident 
policies 

(1) Where insurer issuing non- 
cancellable health and accident poli¬ 
cies on level premium basis was re¬ 
quired by state law to maintain mor¬ 
tuary fund for purpose of paying 
claims of policyholders and such fund 
could not be used for any other pur¬ 
pose, the fund was a reserve fund, 
and the portion of the premiums 
which was part of the increased 
mortuary fund constituted unearned 
premiums which were deductible 
from the underwriting income.— 
American Ins. Co. of Texas v. Thom¬ 
as, ,C.C.A.Tex,, 146 F.2d 4’34. 

(2) Annual additions to reserve, 
which insurance company issuing lev¬ 
el premium noncancellable health and 
accident policies was required to set 
up under state laws, were deductible 
in computing income taxes as un¬ 
earned premiums where net annual 
premium collected in earlier years 
of policy exceeded cost of insurance 
for such years, and in later years 
cost of insurance exceeded net annual 
premium, due to fact that premium 
remained level even though risk in¬ 
sured against increased with age of 
insured and claim costs in later years 
of policy were greater than claim 
costs in earlier years, and purpose of 
additional reserve was to suppleme'nt 
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net annual premiums in later years 
to the extent that prospective cost in 
such years would exceed net annual 
premiums.—Massachusetts Protective 
Ass'n V. U. S., C.C.A.Mass., 114 F.2d 
304. 

(3) In reaching this conclusion it 
was stated that the additional re¬ 
serve for noncancellable health and 
accident policies, whether or not re¬ 
turnable to insured, was not avail¬ 
able for use of general purposes of 
insurance company, but was held 
as liability to provide for payment or 
reinsurance of specific contingent in¬ 
surance liabilities proved by experi¬ 
ence to be a part of the cost of such 
kind of insurance in future years,— 
Massachusetts Protective Ass’n v. 
U. S., supra 

(4) In such case the test in deter¬ 
mining whether annual additions to 
reserve were unearned premiums was 
not whether such reserve belonged to 
company in event of cancellation or 
lapsing of policy, but whether reserve 
was such a part of company’s gross 
income as should be treated as net 
income for taxation purposes.—^Mas¬ 
sachusetts Protective Ass’n v. U. S., 
supra. 

Title insurance 

(1) In determining whether title 
insurer, in computing income taxes, 
could deduct, as unearned premiums, 
sums required by state law to be set 
aside for discharge of insurer’s obli¬ 
gation, federal court would look to 
state law to determine nature of in¬ 
surer’s interest in such sums and 
to federal law to determine whether 
such interest was taxable.—^Early v. 
Lawyers Title Ins. Corporation, C.C. 
A.Va., 132 P.2d 42. 

(2) The propriety of the deduc¬ 
tion has been recognized with re¬ 
spect to reserves composed of un¬ 
earned premiums which were re¬ 
quired by state laws,—^Early v. Law¬ 
yers Title Ins. Corporation, supra— 
C. I. R. V. Dallas Title & Guaranty 
Co., aC.A.Tex., 119 F.2d 211. 

(3) The right to a deduction with 
respect to a reserve for title insur¬ 
ance required by law has, however, 
been denied.—^American Title Co. v. 
C. I. R., aC.A., 76 P.2d 332. 

98. U.S.—Massachusetts Protective 

Ass’n V. U. S., C.C.A.Mass., 114 F. 

2d 304—Maryland Casualty Co. v. 

U. S., 52 Ct.Cl. 201, modified on 

other grounds 40 S.Ct. 165, 251 U.S. 

342, 64 L.Ed. 297. 

Recoupment or reduction of losses or 
deductions generally see infra § 119. 
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income for tax purposes only where it is clearly 
shown that it is released in a real and not in a 
mere bookkeeping sense.^® 

Prior to the Internal Revenue Act of 1932, the 
statute was held not to include by implication items 
of income outside of its definite categories.^ 

Dues paid by members of an imincorporated mu¬ 
tual beneficial association are not capital contribu¬ 
tions under the statutes pertaining to insurance 
companies but are taxable income of the associa- 
tion.2 

Life insurance companies. Under the provisions 
of Internal Revenue Code, 26 U.S.C.A. §§ 201-203, 
and similar statutes, which specify what constitutes 
taxable income of life insurance companies, the re¬ 
serve funds required by law for expected liabilities 
are excluded from gross income for tax purposes.^ 
Sums released from reserve funds are subject to 
tax as income,^ but to constitute income the re¬ 
serves must be released in a real sense.^ The Rev¬ 
enue Act of 1921 § 242 et seq, 42 US.St at L. p 
261 et seq, which set up a new system requiring 
life insurance companies to report only their inter¬ 


est, dividends, and rents, and not their premium in¬ 
come, did not alter the essential system of taxing 
only earned premiums or earned income.® 
Taxability of interest due on a mortgage fore¬ 
closed by a life insurance company is considered in¬ 
fra § 115. Taxability of rental value of life insur¬ 
ance company’s building is considered infra § 120. 
What constitutes a life insurance company with¬ 
in the meaning of the statute is considered infra § 
417. 

§ 104. Particular Acts or Transactions Re¬ 
sulting in Income 

In determining whether or not a particular act or 
transaction results in income, substance, rather than 
form, controls, and a variety of acts or transactions have 
been held to result, or not to result, in taxable income. 

The Internal Revenue Code, 26 U.S.C.A. § 22 
(a), and similar statutes defining '‘gross income,” 
and related provisions, disclose an intention, as 
discussed supra § 98, to impose a tax on all species 
of income from whatever source derived, unless 
specifically excepted. In determining whether or 
not a particular act or transaction results in in¬ 
come, substance, rather than form, controls,7 and 


99. IJ.S.—^Maryland Casualty Co. v. 
IT. S., CtCL, 40 act 155, 251 U.S. 
342, 64 L.Ed. 297—Massachusetts 
Protective Ass’n v. U. S., C.C.A. 
Mass., 114 P.2d 304. 

1. U.S.—C. I. R. V. Van Schaick, C. 
C.A., 83 F.2d 940. 

Salvage 

Under provision of Revenue Act of 
1928 relating to income taxation of 
insurance companies other than life 
or mutual, “salvage" may be treated 
as income to extent that it is avail¬ 
able to reduce loss which has accrued 
during year in which right to salvage 
accrued, and hence “salvage” in ma¬ 
rine insurance cases is for income 
tax purposes not income, but only 
means of reducing losses which may 
be deducted in taxpayer's return.— 
C. I. R. V. Van Schaick, supra. 

Awards of mixed claims commis¬ 
sion to marine insurance company, 
for insured property which was de¬ 
stroyed or confiscated by German 
government during war, which were 
received by company after liquida¬ 
tion of company had been commenced 
in state courts, were held not taxable 
“income’* for taxation purposes for 
years in which received, under the 
Revenue Act of 1928.—C. I. R. v. Van 
Schaick, supra. 

2. U.S.—^West Penn Beneficial Ass'n 
V. U. S.. D.C.Pa., 44 F.Supp. 575. 

3. U.S.—Oklahoma Ben. Life Ass'n 
V. Jones, D.C.OkL, 57 F.Supp. 423, 
afRrmed, C.C.A., Jones v. Oklahoma 
Ben. Life Ass'n, 151 F.2d 605. 


Availability for use 

Where fund set up by life insur¬ 
ance company can be violated by 
company and used for its own pur¬ 
poses, it should be treated as “in¬ 
come;” but, if it is irrevocably dedi¬ 
cated for use and protection of pol¬ 
icyholders, it is not income of com¬ 
pany.—General Life Ins. Co. v. C. I. 
R,, supra. 

Interdependence of statutory provi¬ 
sions 

With respect to the use of the term 
“reserves,” § 201 of the Revenue Act 
of 1934, respecting income taxes on 
life insurance companies, and § 203 
of the Act, defining net income of 
such companies, are intended to serve 
different purposes, and there is no 
necessary dependence or controlling 
relationship between them.—^National 
Protective Ins. Co. v. C. I. R., C.C.A., 
128 F.2d 948, certiorari denied 63 S. 
Ct. 51, 317 U.S. 655, 87 L.Ed. 527— 
C. I. R. V. Monarch Life Ins. Co., C. 
C.A., 114 F,2d 314. 

Name of reserve fund 

The fact that fund required by law 
to be exclusively set aside by life in¬ 
surance company for payment of 
claims is called a mortuary fund in¬ 
stead of a reserve fund is of no con¬ 
sequence in determining whether pre¬ 
miums paid into such fund should be 
excluded from computation of com¬ 
pany's Income for tax purposes.— 
General Life Ins. Co. v. C. I. R., C.C. 
A.Tex., 137 F.2d 185. 

ITecessity for actuarial computation 

Revenue Act provisions, exempting, 
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for tax purposes, from the Income of 
a life insurance company, the reserve 
fund required by articles of incorpo¬ 
ration to be maintained exclusively 
for payment of claims, do not require 
that such fund be actuarially rather 
than arbitrarily computed.—General 
Life Ins. Co. v. C. I. R., supra. 

“MTet income” 

Where congress expressly defined 
term “net income” in statute impos¬ 
ing income tax on life insurance 
companies, that definition was the 
one to he applied wherever the 
words were used in the statute, un¬ 
less there was a clear indication of a 
contrary intention on the part of 
congress, especially where the words 
were found in the same section 
which defined their meaning.—Man¬ 
ufacturers Life Ins. Co. v. U. S., €t. 
CL, 32 F.Supp, 284. 

4. U.S.—C. I. R. V. New York Life 
Ins. Co., C.C.A., 65 F.2d 347, cer¬ 
tiorari denied Helvering v. New 
York Life Ins. Co., 54 S.Ct. 119, 290 
U. S. 682, 78 L.Ed. 588. 

5. Poreigu currencies 

Where life insurance company 
adopted new standards for conversion 
of marks and kronen surplus reserve 
funds for German and Austrian busi¬ 
ness, difference between value of sur¬ 
plus reserve funds when converted 
into dollars was held not released as 
free assets and subject to tax.—C. I. 
R. V. New York Life Ins. Co., supra. 

6. U.S.—C. I. R. V. Monarch Life 
Ins. Co., C.C.A., 114 F,2d 314. 

7. U.S.—^Bowers y. Kerbaugh-Em- 
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the transaction out of which the supposed income 
arises must be viewed in its entirety,^ and with a 
view to ascertaining the intent of the parties.^ In 
addition to the transactions discussed infra §§ 105- 
122, a variety of other particular acts or transac¬ 
tions have been held to result in taxable income/^ 
including a refund of an unearned insurance pre¬ 
mium,profits on trading in commodity futures,i2 
profits received by a patent owner from an infring- 
er^is even though the infringer has already paid a 
tax on such profits,amounts received from co¬ 
owners in excess of their share of the cost of de¬ 


velopment, proceeds arising from sales of mined 
ore,^® and payments made by a state to a railroad 
guaranteeing the company an income sufficient to 
maintain a stable rate of dividends.^'^ On the oth¬ 
er hand, other particular acts or transactions have 
been construed as not resulting in taxable income.^^ 

CompensG'tion for covenant not to engage in com¬ 
peting btisiness, A payment for a covenant not to 
engage in a competing business is taxable income 
of the recipient,and not capital gain.^^ 

Compensation to railroads for use of property 


pire Co., X.T., 46 S.Ct 449, 271 U.S. 
170, 70 L-Ed. 8S6—Helvering- v. 

Edison Bros. Stores, C C.A., 123 P. 
2d 575, certiorari denied Edison 
Bros. Stores v. Helvering, 63 S.Ct 
11*66, -319 U.S. 7*52, 87 L.Ed. 1706— 
Helvering v. A. L. Killian Co., C. 
C.A., 128 P.2d 433—Chicago & N. 
W. Ry. Co. V. C. I. R.. C.C.A., 6^6 
F.2d 61, certiorari denied Burnet 
V. Chicago & N. W. Ry. Co., 54 S. 
Ct 90. 290 U.S. 672, 7‘8 -HEd. 580, 
and 54 S.Ct. 91, 290 U.S. 672, 78 
L.Ed. 580—Bettendorf v. C. I. R., 
C.C A., 49 F.2d 173—Thompson v. 

C. I. R., C.C.A., 28 F.2d 247—Louis¬ 
ville, H. & .St L. Ry. Co. v. U. S., 

D. C.Ky., 20 F.Supp. 483 

33 C.J. p ‘295 note 4'3, p 297 note 94. 
Regard for substance in construc¬ 
tion of income tax laws generally 
see supra § 95. 

G-ovemment will not resort to 
sharp practice or invoke technical 
construction or fiction which will 
manifestly thwart good-faith inten¬ 
tion of taxpayer for purpose of vis¬ 
iting tax burden on one who in fact 
did not, except by construction, de¬ 
rive beneficial income from transac¬ 
tion.—Randolph v. C. I. R., C.C.A., 
76 P.2d 472, certiorari denied Ran¬ 
dolph V. Helvering, 56 S.Ct. 116, 296 

U. S. 59 9, 80 L.Ed. 425. and Helver¬ 
ing V. Randolph, 56 S.Ct. 125, 296 U. 
S. 600, SO L.Ed. 42'5—Bettendorf v. 
C. I. R, C.C A., 49 F.2d 173—Lewis 

V. O’Malley, D.C.Neb., 49 F.Supp. 173, 
reversed on other grounds, C.C.A., 
140 P.2d 7'35. 

Purpose of income tax law was to 
tax incomes actually derived rather 
than such as might be constructive¬ 
ly received.—Bettendorf v. C. I. R, 
C.C.A., 49 F.2d 173. 

Bookkeeping entries do not pro¬ 
duce income, but are merely eviden¬ 
tial and do not create or destroy 
facts.—Doyle v. Mitchell Bros. Co., 
Mich., 38 S.Ct. 4*67, 247 U.S, 179, 62 
L.Ed. 1054—Northwestern States 
Portland Cement Co. v. Huston, C.C. 
A.Iowa, 126 P.2d 19‘6—iLewis v. 
O’Malley, D.C.Neb., 49 F.Supp. 173, 
reversed on other grounds, C.C.A., 
140 P.2d 735—33 C.J. p ‘301 note 93. 


Difference in the mere form of 
property is not enough to justify a 
charge of “income.”—Schlemmer v. 
U. S., C.C.A.N.Y., 94 F.2d 77. 

8. U..S.—C. I. R. V. Sherman, C.C.A., 
135 P.2d 68—Helvering v. A. L. 
Killian Co., C.C.A., 12i8 F.2d 433. 

9. U.S.—Umsted v. C. I. R., C.C.A., 
7*2 F.2d '328. 

10. U.S.—T. K. Harris Co. v. C. I. 
R, C.C.A., 112 F.2d 76. 

Particular acts or transactions 

(1) Where taxpayer reporting net 
income added amount of processing 
tax to price to consumers and re¬ 
ceived purchase price as such and 
denied liability to the government, 
portion of purchase price represent¬ 
ing processing tax constituted in¬ 
come.—Security Flour Mills Co. v. C. 
I. R, 64 S.Ct. '596, 321 U.S. 281, 88 
L.Ed. 725. 

(2) Where club included initiation ‘ 
fees and dues as “income” in the 
tax return filed after club realized 
that commissioner insisted that club 
was subject to taxation, and the fees 
and dues were carried as “income” 
in the report of treasurer of club 
and were used to pay operating ex¬ 
penses, the fees and dues were tax¬ 
able as “income.”—West Side Tennis 
Club V. C. I. R, C.C.A., Ill F.2d 6, 
130 A.L.R, 103, certiorari denied 61 
S.Ct. 40, 311 U.S. 674, 85 L.Ed, 434. 

(3) Compensation for guarantee¬ 
ing renewal notes held taxable as in¬ 
come.—Patterson v. Anderson, D.C. 
N.Y., 20 F.Supp, 799. 

11. U.S.—^Finance Sec. Co. v. C. 1. 
R, C.C.A.La., 69 F.2d 829. 

12. U.S.—^All Russian Textile Syn¬ 
dicate V. C. I. R, C.C.A., 62 P.2d 
614, certiorari denied 53 -S.Ct. '696, 
2-89 U.S. 752, 77 L.Ed. 1497. 

13. U.S.—Triplex Safety Glass Co. 
of North America v. Pittsburgh 
Plate Glass Co., D.C.Del., 38 F. 
Supip. '639. 

14. U.S —Triplex Safety Glass Co. 
of North America v. Pittsburgh 
Plate Glass Co., supra.* 

15. U.S.—Ortiz Oil Co. v. C. I. R., 
C,C.A.Tex., 10*2 F.'2d 50*8, certiorari 
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^ denied 60 S.Ct 78, 308 U.S. 566, 84 
iL.Ed. 475. 

16. U.S.—^London-Butte Gold Mines 
Co. V. C. I. R., C.C.A., 116 P.2d 478. 

Rents and royalties as taxable in¬ 
come see infra § 120. 

Royalties and bonuses under miner¬ 
al leases as capital increase see in¬ 
fra § 159. 

17. U.S.—Boston Elevated Ry. Co. 
V. C. I. R. C.C.A., 131 F.2d 161, 
certiorari denied 63 -S.Ct. -559, 318 
U.S. 760, 87 L.Ed. 1132. 

18- Construction of spur track 
Amount paid by persons benefited 
representing cost of constructing 
spur track was held not taxable as 
“income” of railroad.—Texas & P- 
Ry. Co. y. U. S., CtOl., '52 F.2d 1040, 
affirmed 52 S.Ct 528, 286 U.S. 285, 76 
L.Ed. 1108. 

Co-operative association 

Reserve sums, established by non¬ 
profit co-operative association, de¬ 
rived from operation of association's 
business and credited to association 
members, were properly of the mem¬ 
bers and did not constitute “income” 
taxable to the association.—San 
Joaquin Valley Poultry Producers’ 
Ass'n V. Commissioner of Internal 
Revenue, C.-C.A., 136 P.'2d 382. 
Transaction construed as 

(1) Loan.—Mertens v. Rogan, D. 

C. Cal., 56 F.Supp. 450, affirmed, C.C. 
A, 153 F.2d 927. 

(2) Reimbursement of expenses of 
central buying office.—C. I. R v. 
Kresge Dept Stores, C.C.A., 134 F.2d 
76, certiorari denied Kresge Depart¬ 
ment Stores V. C. I. R., 6'3 S.Ct 1319, 
319 U.S. 7'61, 87 L.Ed. 1713. 

19. U.S.—Salvage v. C. I. R, C.C.A., 
76 F.2d 11*2, affirmed Helvering v. 
Salvage, '56 S.Ct 375, '297 U.S. 106, 
80 L.Ed. 511. 

D. C.—Cox V. Helvering, 71 F.2d 987, 
'63 App.D.C. 264. 

Stock received by officers of sell¬ 
ing corporation in consideration of 
their promise not to engage in busi¬ 
ness for limited period was held tax¬ 
able as “income.”—Beals’ Estate v. 
C. I. R., C.C.A., 82 P.2d 268. 

20. U.S.—Beals’ Estate v. C. L R., 
supra., 
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during federal control is taxable income.^^ Like¬ 
wise, compensation to railroads for property taken 
during federal control in excess of the cost of the 
property taken, is taxable income ;22 an allow¬ 
ance received by the railroad for under-mainte¬ 
nance of its property during the period of federal 
control is not taxable income.^^ 

Forfeited or unclaimed money. Checks and 
vouchers not presented for payment for a long pe¬ 
riod of time,^^ and long unclaimed deposits,con¬ 
stitute taxable income where the taxpayer credits 
them to surplus. However, money in the taxpay¬ 
er’s possession which he does not regard as his 
absolute property does not constitute taxable in- 
come.26 

Profits made in liquidation of a business are tax¬ 
able in the same way and to the same extent as 
though made in an expanding business.27 

§ 105. - Alimony and Family Allowances 

Under a statute so providing, alimony payments to 
a wife are taxable as her income. 


Under the Internal Revenue Code, 26 U.S.C.A. § 
22 (k), as amended, alimony payments to a wife 
are taxable as her income.^s Prior to such amend¬ 
ment, amounts paid to a divorced wife under a de¬ 
cree of alimony were not regarded as income of 
the wife, but as paid in discharge of the general 
obligation to support, which is made specific by 
the decree,^9 and, by analogy, a family allowance 
paid to a widow for her support from the assets 
of her husband’s estate, pending administration, 
was held not to be taxable income.^o 

§ 106. - Annuities 

Under a statute so providing, amounts received as 
an annuity must be included in gross income, except that 
the excess of the amount received In the taxable year 
over an amount equal to three per cent of the aggregate 
consideration paid for the annuity is excluded from gross 
ifncome, until the aggregate amount excluded equals the 
aggregate consideration paid. 

The general rule, discussed supra § 98, that in¬ 
come derived from any source whatever is taxa¬ 
ble, unless specifically excepted, applies to sums re¬ 
ceived as an annuity,31 and there is no barrier un- 


21. U.S.—^Kansas City Southern Tly. 
Co. V. C. I, R., C.C.A., 52 P.2d '372, 
certiorari denied 5’2 S.Ct. 131, 284 
U.S. 676, 76 L.Ed. 572. 

Amotmt paid for reimhtirsemeiit of 
deficit incurred while railroads were 
under federal control was held tax¬ 
able as "income,” and not a tax free 
bounty.—Continental Tie & (Lumber 
Co. V. U. S., Ct.CL, 5'2 F.2d 1045, af¬ 
firmed 52 S.Ct. 529, 2'86 U.S. 2'90, 76 
L.Ed. 1111—Texas & P. Ry, Co. v. 
U. S., CtiCl-, '5*2 P.2d 1040, affirmed 
52 S.Ct. 6'2S, 286 U.S. 28'5, 76 L.Ed. 
1108. 

22. U.S.—Chicago Junction Rys. & 
Union Stock Yards Co. v. U. S., 
Ct.CL, 52 F.2d 906. 

U'C.—^Helvering- v. Gulf, M. & N. R. 
Co., 71 R2d 95'3, 63 App.D.C. 244, 
affirmed 55 S.Ct. 1'61, '293 U.S. 295, 
79 L.Ed. 372. 

Compensation in kind 

Gam realized by railroad, repre¬ 
senting excess over amount of orig¬ 
inal inventory of sum of inventory 
of materials and supplies turned 
back by director general at end of 
period of federal control held taxa¬ 
ble. 

U.S,—Chicago Junction Rys. & Un¬ 
ion Stock Yards Co. v. U. S., Ct. 
Cl., •5’2 P.2d 906. 

D.'C.—Helvering v. Gulf, M. & •N'. R. 
Co., 71 P.2d 953, G'S App.D C. '244, 
affirmed 55 S.Ct. 161, .293 U.S. 295, 
'79 L.Ed. 372. | 

23. U.S.—Chicago & N. W. Ry. Co. 
v. C. I. R., C.O.A., 6-6 'F.2d '61, cer¬ 
tiorari denied Burnet v. Chicago 
& N. W. Ry. -Co., 54 S.Ct. 90, 290 
U.S. '672, 78 L.Ed. 580, and 54 S. 
Ct. 91, 290 U.S. 67'2, 78 L.Ed. 5i80— 


C. I. R. V. Norfolk Southern R. Co., 
O.C.A., 63 P.’2d 304, certiorari de¬ 
nied Burnet v. Norfolk Southern 

R. Co., -54 S.Ct. 91, 2-90 U.S. 672, '78 
L.Ed. '580. 

24. U.S.—Chicago, R. I. & P. Ry. 
Co. V. C. I. R., C.aA, 47 P.2d 990, 
certiorari denied S.Ct. 7, 284 
U.S. 618, 76 L.Ed. 527. 

25. U.-S.—Boston Consol. Gas Co. v. 
C. I. R., C.O.A., 128 P.2d 473— 
Wichita Coca Cola Bottling -Co. v. 
U. S., D.C.Tex., 61 F.Supp. 407, 
affirmed, CC.A., 15'2 F.2d i6. 

26. U.S.—^C. I. R v. Inland 'Finance 
Co., C.C.A., 63 F-2d 886. 

27. U.S.—Heiner v. Mellon, Pa., 58 

S. Ct. 926, 304 U.S. 271, 82 L.Ed. 
1337, mandate conformed to, D.C., 
Mellon V. Heiner, 30 F.Supp. 948. 

28. E.C.—^Russell v. Russell, 142 F. 
’2-d 753, 79 App.D.C. 44. 

Liability of husbands or wives for 
income taxes generally see infra 
§§ 388-391. 

Broker within meaning of statute 
imposing special tax on brokers 
as business occupation see infra § 
611. 

29. U.S.—Helvering v. Fitch, 60 S. 
Ct. 4*27, 309 U.S. 149, 84 L.Ed. '6-65, 
mandate conformed to, C.G.A., 
Pitch V. C. I. R., Ill F.2d 896— 
Douglas V. Willcuts, Minn., '56 S. 
Ct. '59, ,296 U.S. 1, 80 L.Ed. 3, 101 
A.L.B. 391—Gould v. Gould, N.Y., 
138 S.Ct. 53, 245 U.S. 151, 63 L.Ed. 
211—Van Every v. C. I. R., C.C.A., 
108 P.2d 650, certiorari denied 60 
S.Ct. 891, 309 U.S. 6i89, 84 L.Ed. 
1031. 

Va.—Eaton v. Davis, 10 S.E.2d 893, 
176 Va. .268. 


Partial liability 

The fact that the former husband 
was taxable on a part of the pay¬ 
ments received by the wife did not 
make him taxable on all of them.— 
Pearce v. C. I R., 63 S.Ct. 754, 315 
U.S. 543, 86 L.Ed. 10r6. 
property settlement 

(1) Income from a property set¬ 
tlement which is given as .«iecurity 
for husband's duty to support is 
taxable to the husband—Tilles v. C. 
I. R., C.C.A., 113 P.2d 907, certiorari 
denied -61 S.Ct, 143, 311 U.S. 703, 85 
L.Ed. 4'56. 

C2) Income from a property set¬ 
tlement, which was not given as se¬ 
curity for husband's continuing duty 
to support, was taxable income of 
the wife.—Pearce v. C. I. R., -62 S.Ct. 
754, 315 U.S. 543, 86 L.Ed. 1016— 
Helvering v. Fuller, 60 S.Ct. 784, 310 
U.S. 69, 84 L.Ed. 1082. 

(3) Income from a trust payable 
to a divorced wife was exempt un¬ 
der statute from income taxes as 
alimony or as an allowance for sup¬ 
port where based on a separate 
agreement if the court in Its decree 
of divorce retained power to control 
payments thereunder, and question 
whether the court had retained such 
power was to be determined by law 
of state where decree was granted.— 
Daggett V. C. I. R., C.C.A., 138 P.2d 
-568, certiorari denied 63 S.Ct. 78, 317 
U.S. 673, 87 L.Ed. 540. 

30. U.S.—Buck V, McLaughlin, C.C, 
A.Cal., 48 'P.2d 135. 

31. U.S.—^Pearce v. C. I. R., C.C.A., 
120 F.2d 2'2S, affirmed 62 S.Ct. 754. 
3r5 U.S. '543, 86 L.Ed. 1016. 
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der the income tax laws to taxing the holder of an 
annuity on the income received, however his inter¬ 
est in the fund which produces the income may be 
described.^ 2 Under the Internal Revenue Code, 26 
U.S.C.A. § 22 (b) (2), and similar statutes, 

amounts received as an annuity under an annuity 
or endowment contract must be included in gross 
income, except that the excess of the amount re¬ 
ceived in the taxable year over an amount equal 
to three per cent of the aggregate premiums or 
consideration paid for such annuity is excluded 
from gross income, until the aggregate amount ex¬ 
cluded equals the aggregate premiums or* consid¬ 
eration paid.^^ Gratuitous annuities are clearly not 
within the contemplation of such provisions,and, 
where the amount paid the obligor is in part a gift, 
the annuitant will be deemed to have paid in con¬ 
sideration of the annuity only the cost of a like 
annuity when purchased through an insurance com- 
pany.S^ The form in which contracts are cast by 
agreement of the parties is not determinative of the 
issue of whether or not they constitute annuities 
withinpurview of such provisions;^® nor is it 


material to the application of such prolusions that 
the consideration was paid in property instead of 
cash, 37 QY that the obligor was not authorized by 
law to make an annuity contract.38 

Ordinary income or capital gain. Income taxa¬ 
ble under such provisions is taxable as ordinary 
income, rather than as net capital gain,39 unless all, 
or part, of the consideration paid for the annuity 
was property, in which case the payments received 
may be regarded as representing both capital gain 
and ordinary income.^® 

Transfer of annuity. In the case of a transfer 
for a valuable consideration, by assignment, or oth¬ 
erwise, of an annuity contract, or any interest 
therein, only the actual value of such considera¬ 
tion and the amount of the premiums and other 
sums subsequently paid by the transferee is exempt 
from taxation.^l 

§ 107. - Cancellation or Discharge of In¬ 

debtedness 

A discharge, cancellation, or reduction of indebted¬ 
ness may result In taxable income. 


Testamentary annuities see infra § 

147. 

Annuities paid “by cliaritaljle or 
eleemosynary corporations are not 
exempt from taxation.—Raymond v. 
€. I. R., C.C.A., 114 F.2d 140, cer¬ 
tiorari denied 61 S.Ct 319, 311 U.S. 
710, 85 L.Ed. 462. 

32. U.S.—Pearce v. C. I. R., 62 S.Ct. 

754, 315 U.S. 543. 86 L.Ed. 1016. 

33. U.S.—Parshelsky v. O. I. R., C. 

C.A., 135 E.2d 596, certiorari de¬ 
nied 64 S.Ct. 6S, 320 U.S. 760, 88 

L.Ed. 453—Gillespie v, C. I. R., C. 

C.A., 128 F.2d 140. 

Tile tlieory of tlie statute is that 
the annuitant who lives out his life 
expectancy receives the return of 
his consideration plus a low rate of 
interest, and the statute according-ly 
taxes the interest element of the 
payment, the percentagre used ap¬ 
proximating* the rate of return in 
the average annuity.—Hill's Estate 
V. Maloney, D.C.N.J., -58 F.Supp. 164. 

Where prior payments exceed con¬ 
sideration paid for annuity, entire 
amount received by annuitant dur¬ 
ing taxable year was to be included 
in his gross income.—Parshelsky v. 
C. I. R., C.C.A., 13'5 F.2d.596, certio¬ 
rari denied 64 ,S.Ct. 68, '320 U.S. 760, 
88 L.Ed. 453. 

Prior statutes 

(1) Under the acts prior to 1934, 
the total amount received escaped 
tax until the annuitant had received 
payments aggregating the amount 
paid for the annuity.—^Logan v. C. I. 
R., C.C.A., 42 P.'2d 193, followed in 
Bruce v. O. I. R., 42 P.2d 197, af¬ 


firmed 51 S.Ct 550, 5'8'3 U.S. 404, 75 
L.Ed. 1143, followed in Shaw v. C. 
I. R., C.C.A., 51 P.’2d 1084—Hill's 
Estate V. Maloney, D.C.N.J., 58 F. 
Supp. 164. 

(2) This rule was followed as to 
an annuity accepted in lieu of dow¬ 
er.—Allen V. Brandeis, CC.A., '29 F. 
2d 363—^U. S. V. Bolster, C.C.A.Mass., 
26 P.2d 760, <59 A.L.R. 491—Warner 
V. Walsh, C.C.A., 15 P.2d 367. 

34. U.S.—^Prank H. Mason Trust v. 
O. I. R., €.aA., 136 F.2d ‘3'35. 
Annuity in lieu of statutory rights 

in estate was treated as a purchased 
annuity.—Allen v. Brandeis, C.C.A., 
29 F.2d 363—Warner v. Walsh, D.C. 
Conn., 27 P.'2d 952—^Warner v. 

Walsh, C.C.A., 15 'P.’2d '367. 

35. U.S.—Gillespie v. C. I. R., C.C. 
A., 12'8 P.2d 140—Raymond v. O. 
I. R., C.C.A., 114 P.2d 140, certio¬ 
rari denied 61 S.Ct. 319, 311 U.S. 
710, 85 U.Ed. 4'6‘2. 

36. U.S.—C. I. R. V. Meyer, C.C.A., 
139 P.2d 256. 

Contracts construed 

(1) Contract held "annuity.”—C. I. 
R. V. Meyer, C.C.A., 1*39 P.2d 266— 
Gillespie v. C. I. R., C.C.A., 1*28 P..2d 
140—Law V. Rothensies, D.C.Pa., 57 
F.Supp. 447. 

('2) Monthly payments and princi¬ 
pal sum received by taxpayer under 
an annuity policy with death bene¬ 
fit for which taxpayer paid single 
premium, and which entitled him to 
monthly payments until death or 
surrender of policy, in return for 
payment of principal sum, consti¬ 
tuted amounts received under a "life 1 
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insurance, endowment, or annuity 
contract,” within similar statutory 
provision, and could not be regarded 
as a contract providing merely for 
deposit of a fixed principal sum pay¬ 
able to depositor on demand or at 
death with a guaranteed return of a 
certain percent.—Bodine v. C. 1. R., 
C.C.A., 103 F.2d 982, certiorari de¬ 
nied 60 S.Ct. 92, '308 U.S. ‘576, 84 L. 
Ed. 483. 

(3) Other cases.—Continental Il¬ 
linois Bank & Trust Co. v. Blair, C. 
C.A., 45 P.*2d 345. 

Absence of label, “ammity coxu 
tract,” held immaterial.—Gillespie v. 
O. I. R., C.C.A., 128 F.2d 140. 

Taxpayer’s treatment of monthly 
payments received by him as annui¬ 
ty payments was not binding on him 
as to their character.—Bodine v. C. 
I. R., C.C A., 10'3 F.2d 982, certiorari 
denied 60 .S.Ct. 92, 308 U.S. 576, i84 L. 
Ed. 483. 

37. U.S.—Gillespie v. C. I. R., C.C. 
A., 1'28 F.2d 140—Hill's Estate v. 
Maloney, D.C.N.J., 58 F.Supp. 164. 

38. U.S.—Gillespie v. C. I. R., C.C. 
A., 128 F.2d 140. 

39. U.S.—Bodine v. C. I. R., C.C.A., 
103 F.2d 98*2, certiorari denied '60 
S.Ct. 92, '308 U.'S. 576, 84 L.Ed. 483. 

Capital gams or profits generally 
see infra §§ 154-161. 

40. U.S.—^Hill's Estate v. Maloney, 
D.C.N.J., 58 F.Supp. 164. 

41. U.S.—Parshelsky v. G. I. R., C. 
C.A., 136 F.2d 596, certiorari de¬ 
nied 64 S.Ct 68, 320 U.-S. 760, 88 
L.Bd. 463. 
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A release, cancellation, or reduction of indebt¬ 
edness may result in taxable income in respect of 
the amount saved,depending* on the circumstanc¬ 
es of the transaction,*^^ particularly where the ob¬ 
ligation has been previously claimed as a deduc¬ 
tion.*^^ In order for cancellation of indebtedness 
to result in taxable income on the theory that the 
assets are thereby freed for the debtor’s general 
use, the obligation to be retired must be one which 
unconditionally subjects the obligor’s assets to lia¬ 
bility for payment of a fixed amount.^s The can¬ 
cellation of an indebtedness which constitutes a gift 


from the creditor is not taxable as income,^® and a 
debt of a corporation gratuitously forgiven by a 
shareholder is not taxable as corporate income un¬ 
der treasury regulations that it shall be regarded 
as a contribution to capital,^even though the debt 
represents items which the corporation deducted 
from gross income in tax returns for prior years.*^^ 
Full or partial cancellation of an indebtedness 
does not represent taxable income where the tax¬ 
payer is insolvent and no assets free from liabil¬ 
ities result, but if the cancellation results in as¬ 
sets free from liabilities the amount of the result- 


TJ.S.—CJlaridge Apartments Co. 
V. a I. R,, 65 S.Ct. 172, 3'23 U.S. 
141, -39 L.Ed. 139—Helvering v. A. 
iL. Killian Co., C-C.A., 1*28 F.2d 433 
—Helvering v. Jane Holding Cor¬ 
poration, C.C.A., 109 'P.2d 933, cer¬ 
tiorari denied Jane Holding Cor¬ 
poration V. Helvering, 60 S.Ct 
1102, 310 U.S. 653, 84 L.Ed. 1418. 
rehearing denied 61 S.Ct. 56, 311 

U. S. 725, <85 L.Ed. 472—Mallinck- 
rodt V. Helvering, QC.A,, 109 F.2d 
933, certiorari denied Helvering v. 
Mallinckrodt. 61 S.Ct. 34, 311 U.S, 
€72, 85 L.Ed. 432—U. S. v. Little 
War Creek Coal Co., C.C.A.W.Va., 
104 P.2d 483—Hudson v. Commis¬ 
sioner of Internal Revenue, C.C.A., 
99 F.2d 630, certiorari denied 59 
S.Ct. 584, 306 U.S. 644, S3 L.Ed. 
1044—Hextell v. Huston, D.C.Iowa, 
28 FSupp. *521, appeal dismissed, 
C.C.A., Huston v, Hextell, 107 F.2d 
1016. 

Payment in property of less value 
Where a taxpayer borrows money 
and has an option to repay either in 
money or in property, he realizes a 
taxable gam if he elects to pay in 
property which at the time has a 
value less than the face of his ob¬ 
ligation.—Fifth Ave.-Fourteenth St. 
Corp. V. C. I. R., C.C.A.. 147 F,‘2d 
453. 

43. U.S.—Claridge Apartments Co. 

V. C. I. R., 65 S.Ct. 172, 323 U.S. 
141, 89 L.Ed. 139. 

44. U.S.—Helvering v. Jane Holding 
Corporation, C.C.A., 109 F.2d 933, 
certiorari denied Jane Holding 
Corporation v. Helvering, €0 S.Ct. 
1102, 310 U.S. '653, -84 L.Ed. 141'8, 
rehearing denied 61 S.Ct. 56, 311 

U. S. 725, 86 LEd. 472—Mallinck¬ 
rodt V. Helvermg, C.iC.A., 109 F. 
2d 933, certiorari denied Helvering 

V. Mallinckrodt, 61 S.Ct 34, 311 
U.S. ■672, 85 L.Bd. 432. 

Recoupment or reduction of losses 
or deductions see infra § 119. 

45. U.S.—Corporacion de Ventas de 
Salitre Y Yoda de Chile v. Com¬ 
missioner of Internal Revenue, C. 
C.A., 130 P.2d 141—Michaels v. 
McLaughlin, D.C.Cal., '20 F.2d 959. 

46. U.S.—Helvering v. American 

Rental Co., 63 S.Ct 677, i318 U.S. 


322, 87 L.Ed, 785—Chenango Tex¬ 
tile Corp. V. C. 1. R., C.C.A., 148 F. 
2d '296—-Shellabarger Grain Prod¬ 
ucts Co. V. C. I. R., C C.A., 146 F.2d 
177—Gibson v. C. I.'r., C.C.A., 83 
P.2d S69. 

Gifts as income generally see infra 
§ 112 . 

Taxpayer's financial status 

In determining whether release of 
interest or satisfaction of indebted¬ 
ness should be included in comput¬ 
ing taxable income or excluded as a 
“gift,"’ there is no substance in dif¬ 
ferentiation between a solvent or in¬ 
solvent corporation or taxation of 
income to the extent of assets freed 
I from creditors’ claims by gratuitous 
cancellation of indebtedness.—Hel¬ 
vering V. American Dental Co., 63 S. 
Ct. 577, 318 U.S. 322, 87 L.Ed. 785. 

47. U.S.—Chenango Textile Corp. v. 

C. I- R., C.C.A., 148 F.2d 29'6. 
“Gratuitous” 

(1) Under treasury regulation 
providing that a debt of a corpora¬ 
tion gratuitously forgiven by a 
shareholder is a contribution to cap¬ 
ital, which is not taxable as “in¬ 
come,” “gratuitous” forgiveness of 
the debt means simply that no con¬ 
sideration is paid by the corporation 
for release of the debt.—'Carroll-Mc- 
Creary Co. v. C. I. R., C.C.A., 124 F. 
2d 303. 

(2) Thus the fact that the share¬ 
holders obtain advantages in fur¬ 
thering the corporation’s life does 
not cause the cancellation of the 
corporation’s indebtedness to result 
in taxable income.—Carroll-McCrea- 
ry Co. V. C. I. R., supfa. 

Debts for unpaid salaries 

The gratuitous cancellation of 
debts for unpaid salaries owing to a 
corporation’s olRce-shareholders was 
held not to result in taxable income 
to the corporation.—Carroll-McCrea- 
ry Co. V. C. I. R., supra. 

Release of trustee 
Where amount carried on books of 
corporation as owing trust, the cor¬ 
poration’s sole stockholder, for in¬ 
terest on money loaned was canceled 
by trust in consideration of release 
of trustee from its obligations un- 
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der the trust, cancellation was nei¬ 
ther a “gratuitous contribution to 
corporation’s capital,” nor “forgive¬ 
ness of indebtedness,” within treas¬ 
ury regulation, so as to entitle cor¬ 
poration to exemption from payment 
of income tax on amount thereof.— 
Helvering v. Jane Holding Corpora¬ 
tion. C.C.A., 109 F.2d 933, certiorari 
denied Jane Holding Corporation v. 
Helvering, 60 S Ct. 1102, 310 U.S. 
653, 84 L.Ed. 1418, rehearing denied 
61 set. 56, 311 U.S. 725, 8>5 L.Ed. 
472—Mallinckrodt v. Helvering, C.C. 
A., 109 F.2d 9'33, certiorari denied 
Helvering v, Mallinckrodt, '61 S.Ct 
34, 311 U.S. 672, 85 L.Ed. 432. 

48, U.S.—Carroll-McCreary Co. v. 
C. I. R., C.'C.A., 124 F.2d 30*3. 

49. U.S.—Dallas Transfer & Termi¬ 
nal Warehouse Co. v. C. I. R., C.C. 
A.Tex., 70 F.2d 9*5—C. I. R. v. Sim¬ 
mons Gin Co., CO.A., 43 F.2d 327— 
F. W. Sickles Co. v. U. S., Ot.Cl., 
31 F.Supp. 654. 

Purpose aud effect of bankruptcy 
statutes 

(1) The general purpose of pro¬ 
visions of bankruptcy statutes for 
determining which cancellations or 
reductions of indebtedness in course 
of insolvent reorganizations shall be 
treated as resulting in realization of 
taxable income is to postpone tax 
consequences which otherwise might 
ensue on transactions occurring in 
such circumstances that immediate 
imposition was regarded as econom¬ 
ically unjustifiable.—Claridge Apart¬ 
ments Co. V. C. I. R., 65 S.Ct. 172, 
323 U.S. 141, 89 L.Ed. 139. 

(2) The statutory provisions for 
determining which cancellations or 
reductions of indebtedness in course 
of insolvent reorganizations shall be 
treated as resulting in realization of 
taxable income, although reflecting 
efforts at compromise between con¬ 
flicting policies of revenue and bank¬ 
ruptcy legislation, are parts of the 
revenue laws, and have reflected in¬ 
creasingly the policy of revenue leg¬ 
islation.—^Claridge Apartments Co. 
V. C. I. R., supra. 

(3) The purpose of Bankruptcy 
Act §§ 26'8, ’270, 11 U.S.C.A. §§ 668, 
670, governing recognition of taxa- 
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ing assets is taxable as income.^® Likewise, full or 
partial cancellation of indebtedness does not rep¬ 
resent taxable income where it merely results in a 
decrease in capital loss,^^ as where, in effect, it 
constitutes a reduction in the purchase price of 
property so as to reflect more closely the true val¬ 
ue of the property at the time the indebtedness is 
reduced or canceled.^2 jf the property for which 
the indebtedness was incurred continues to have a 
value equal to the indebtedness, a cancellation of 
part of the debt will result in taxable income in the 
amount by which the face value of the obligation 
exceeds the amount paid by the debtor for the satis¬ 
faction of the debt.^^ 


Discharge of indebtedness. Taxable income may 
result from the discharge of a debt or other obliga¬ 
tion at an enhanced valuation,such discharge 
being a “disposition of property^’ within the mean¬ 
ing of a statute, discussed infra § 168, taxing gains 
from the sale or other disposition of property. 
Moreover, the discharge by a third person of a 
debt or other obligation ordinarily results in tax¬ 
able income to the person discharged.^5 However, 
payment pursuant to a guaranty made on a sale of 
an obligation by the guarantor has been held not to 
result in income to the principal obligor.^^ 


ble income or profit and income tax 
basis of property resulting from 
cancellation or reduction of indebt 
edness, was not to uproot the ta"' 
past of reorganized debtors and their 
creditors, but to give relief from 
harsh or uncertain tax con-seQuences 
to persons reorganizing presently or 
in the future,—Claridge Apartments 
Co. V. C. I. R., supra. 

(4) Bankruptcy Act §§ 268, 270, 

11 use 668, ‘670, enacted as 

part of Chandler Act and g:overning 
realization of taxable income or 
profit and determination of income 
tax basis of property resulting from 
cancellation or reduction of indebt¬ 
edness, are not applicable of their 
own force to transactions arising in 
proceedings under § 77B which had 
been closed before effective date of 
Chandler Act.—Claridge Apartments 
Co. V. C. I. R., supra. 

(5) The 1934 revenue provisions, 
broadening in part and restricting’ 
in part the application of principles 
of nonrecognition and transfer of 
income tax basis of property trans¬ 
ferred in connection with insolvent 
reorganizations, are applicable to all 
exchanges falling within their terms, 
whether or not the plan was execut¬ 
ed in connection with a judicial pro¬ 
ceeding.—Claridge Apartments Co. v. 
C. I. R., supra. 

Partial cancellation 

Amount of indebtedness canceled 
by creditors because of debtor’s 
financial condition, enabling debtor 
to pay balance, was held not taxable 
“income.”—Burnet v. John F. Camp¬ 
bell Co., oO F.2d 487, 60 App.D.C. 197. 
50- U.S—Haden Co. v. C. 1. R., C. 
C.A., 118 F.2d '285, certiorari de¬ 
nied 62 S.Ct. 73, 314 U.S. ‘622, '86 L. 
Ed. 500. 

51. U.S.—Helvering v. A. L. Killian 

Co., C.C.A., r2S F.2d Hirsch 

V. C. I. R., C.aA, 11'5 F.2d 656. 

52. U.S.—Allen v. Courts, C.C.A.Ga., 
127 F.-2d 127—-Hextell v. Huston, 
B.C.Iowa, 2i8 F.Supp. 52-1, appeal 
dismissed, C.C.A., Huston v. Hex¬ 
tell, 107 F.2d 1016. 


Pnrehase-money mortgage 

(1) Where the indebtedness re¬ 
maining on a purchase-money mort¬ 
gage, entered into before a decline 
n realty values, exceeds the present 
market value of the realty, a full re¬ 
lease of the indebtedness on pay¬ 
ment of a sum equal to the present 
value of the property does not re¬ 
sult in taxable income to the mort¬ 
gagor.—Helvering v. A. L. Killian 
C3., C.C.A., 128 F.2d 433—Hirsch v. 
C. I. R., C.C.A., 115 F.2d 656. 

C2) Where taxpayers resisted pay¬ 
ment of purchase-money mortgage 
on ground that fraud concerning val¬ 
ue of property induced the purchase, 
and an action on the indebtedness 
was settled by transfer of certain 
certificates of claim which had been 
purchased by taxpayers for less than 
their face value, and cash represent¬ 
ing difference between face value of 
certificates and total mortgage in¬ 
debtedness, the transaction consti¬ 
tuted a reduction in purchase price 
of the property without taxable 
gain.—C, I. R. v, Sherman, C.C.A., 
135 F.2d 68. 

53. U.S.—Hextell v. Huston, D.C. 
Iowa, ‘28 F.Supp, 521, appeal dis¬ 
missed, C.C.A., Huston V. Hextell, 
107 P.2d 1016. 

54. U.S.—Peerless Inv. Co. v. C. 1. 
R., C.C.A, 80 F.2d 427—Wells 
Amusement Co. v. C. I. R., C.C.A., 
70 ’F;2d 208—Ruth Iron Co. v, C. 
I. R., C.aA., 26 F.‘2d ’30. 

One purchasing notes at a dis¬ 
count realizes a taxable gain when 
they are discharged by payment at 
face value.—Elverson Corporation v. 
Helvering, CC.A, 122 F.2d ‘295—Hel¬ 
vering V. Roth, aC-A., 115 F.2d 2-39. 

55. U.S.—Helvering v. Horst, 61 S, 
Ct. 144, 311 U.S. 112, 85 L.Ed. 75, 
1'31 A.L.R. 655—Old Colony Trust 
Co. V. C. I. R., 49 S.Ct. 499, 279 U. 
•S. 716, 73 L.Ed. 918—(Chandler v. 
C. I. R., C.C.A., 119 F.'2d -e^S— 
Simms Oil Co. v. C. I. R., C.C.A., 
74 P.2d 661, certiorari denied 
Simms Oil Co. v. Helvering, 55 S. 
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ct. S'2S, 395 U.S. 750, 79 U.Ed. 1694 
—Helvering v. Armstrong, C.C.A., 
'69 F.2d '370—Reynolds v. McMur- 
ray, C.C.A.Wyo., 60 F.2d 843, cer¬ 
tiorari denied McMurray v. Reyn¬ 
olds, 53 S.Ct. 222, 287 U.S. 664, 77 
L.Ed, 573, followed in Shackelford 
V. Latchum, D.C.Del., 52 F.Supp. 
205—Ossorio v. U. S., Ct CL, IS P. 
Supp. 9‘59, certiorari denied 58 S. 
Ct. 32, 302 U.S. 713, 82 L.Ed. 550. 
D.C.—Hall V. Helvering, 68 F.2d 399, 
62 App.D.C. 352. 

Taxes paid by another see infra § 

121 . 

Transaction held not discharge of 
indebtedness 

U.S.—Herold v. C. I. R., C.C.ALa., 42 
P.2d 942. 

"Where rent on family residence 
was paid by trustee of trust creat¬ 
ed by taxpayer, amounts paid were 
properly included in taxpayer’s in¬ 
come.—Chandler v. C. I. R,, C.C.A., 
119 F.'2d 62‘3. 

Liability payable only out of excess 
royalties 

Where corporation operating for 
tax purposes on a cash basis in¬ 
curred a liability to patent licensee 
for infringement, and liability was 
liquidated at a certain sum, and by 
agreement the royalties which cor¬ 
poration was entitled to receive were 
limited to a certain sum, the excess 
to be retained by the licensee until 
amount retained equalled the obli¬ 
gation, the corporation was not 
chargeable for income tax purposes 
with the sum received by licensee 
under such agreement.—Elrod Slug 
Casting Mach. Co. v. O'Malley, D. 
C.Neb., 57 F.Supp. 915. 

56. Guaranty of dividends 

Where holder of preferred stock of 
corporate taxpayer on sale of stock 
entered into an agreement guaran¬ 
teeing payment of dividends, pay¬ 
ment pursuant to guaranty did not 
constitute “income” of corporate 
taxpayer.—^Denholm & McKay Real¬ 
ty Co. v. C. I. R., C.C.A., 1‘39 F.2d 
545. 
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§ 108 INTERNAL 

§ 108. - Compromises of Claims or Lia¬ 

bilities 

The amount received as a result of a compromise is 
of the same character for tax purposes as the claim which 
is compromised. 

The amount received as a result of a compromise 
is of the same character for tax purposes as the 
claim which is compromised,^'^ provided whatever is 
received as a result of the compromise is a part 
of the very thing claimed.^^ Thus, where the real¬ 
ization of the claim without a compromise and set¬ 
tlement would have been taxable as income, the set¬ 
tlement is taxable as income.^^ On the other hand, 
where the basis of the compromise is an injury to 
capital, the settlement is not taxable as income.®^ 
So, too, where the basis of the compromise is a pen¬ 
alty imposed by law on a faithless fiduciary, the set¬ 
tlement is not taxable as income.®^ 

The cancellation of a debt as resulting in a tax 
exempt gift to the debtor is discussed supra § 107. 

§ 109. - Damages 

Recovery of damages for injury to capital Is not tax¬ 
able income, but amounts received for other types of 
injuries may be taxable as income. 


REVENUE 

Recovery of damages for injury to capital is not 
taxable income,and, under the Internal Reve¬ 
nue Code, 26 U.S.C.A. § 22 (b) (5), and similar 
statutes, amounts received, through accident or 
health insurance or under workmen's compensa¬ 
tion acts, as compensation for personal injuries or 
sickness, plus the amount of any damages received 
whether by suit or agreement on account of such 
injuries or sickness, are exempt from taxation.®^ 
Amounts received as compensation for other types 
of injuries, however, may be taxable as income,®^ 
the determining factor being the nature of the basic 
claim from which the amount was realized.65 
Thus recoveries which represent reimbursement for 
loss of gains and profits are taxable as income.®^ 
It has also been held that recovery for loss of good 
will in excess of its cost is taxable as income.^7 

§ 110. - Erroneously or Illegally Ac¬ 

quired Income 

Erroneously or illegally acquired Income is generally 
taxable, although It has beeln held that embezzled funds 
do not constitute taxable income of the embezzler. 

Under the Internal Revenue Code, 26 U.S.C.A. 

§ 22, and similar statutes, erroneously^^ or illegal- 


57. U.S.—Lyeth v. Hoey, N.Y., '59 S. 

Ct. 155, 305 U.S. 188, 8'3 'L.Bd. 119, 
119 A.L.R. 410—Raytheon Pro¬ 
duction -Corp. V. O. I. R., C.C.A., 
144 P.2d 110, certiorari denied 65 
S.Ct. 192, 323 U.S. 779, 89 L.Ed. 
622—Swastika Oil & Gas -Co. v. 
O. I. R., C.C.A.. 123 F.2d 3i82, cer¬ 
tiorari denied 63 S.Ct. 30. 317 U.S. 
639, 87 L.Ed. 515—Magruder v. 

Segebade, C. C. A., 94 F.2d 177— 
Farmers* & Merchants Bank of 
Catlettsburg, Ky. v. C. I. it., C.€. 
A.. 59 F.2d 912. 

Compromise of claim against estate 
see infra § 148. 

Agreement not to litigate 

The results of a compromise of 
rights, the proceeds of which rights 
are not taxable as income, do not 
become taxable because compromise 
was brought about by agreement not 
to litigate.—Magruder v. Segebade, 
C.C.A.Md., 94 F.2d 177. 

58. U.S.—^White v. Thomas, C.C.A. 
Tex., 11'6 F.2d 147, certiorari de¬ 
nied 61 S.Ct. 1(198, 313 U.S. 581, 
85 L.Ed. 1538. 

59. U.S.—Hort v. C. I. R., ^1 S.Ct. 
757, 313 U.S. 28, 85 L.Ed. 1168— 
•Swastika Oil & Gas -Co. v, C. I. EL, 
C.aA., 123 F.2d 382, certiorari de¬ 
nied 63 S.Ct. '30, 317 U..S. '639, 87 
L.Ed. 615. 

Settlement of action for breacli of 
contract to deliver property was tax¬ 
able as “income.**—Swastika Oil & 
Gas Co. V. C. I. R., supra, 
eo. U.S.—Farmers' & Merchants' 


Bank of Catlettsburg, Ky. v. C. I. 

R. , C.C.A., ‘59 F.2d 912—Strother 
V. C. I. R., C.C.A., 55 F.-2d 6'26, af¬ 
firmed Bankers Pocahontas Coal 
Co. V. Burnet, 53 S.Ct. 150, 287 U. 

S. 308, 77 L.Ed. '3’25, motion denied 
53 S.Ct. 789, and aflirmed Strother 
V. Burnet, 53 S.Ct. 152, 287 U.S. 
314, 77 L.Ed. 330. 

Restoration or return of capital gen¬ 
erally see infra § 163. 

61. U.S.—Central R. Co. of New 
Jersey v. C. I. R., O.iC.A., 79 F.2d 
697, 101 A.L.R. 1448. 

62. U.S.—U. S. V. Safety Car Heat¬ 
ing & Lighting Co., N.J., '56 S.Ct. 
353, 297 U.S. Si8, 80 L.Ed. 500, re¬ 
hearing denied 56 S.Ct. 495, 297 

U. S. 727, 80 L.Ed. 1010, and U. S. 

V. Safety Car Heating & Lighting 
Co., 56 S.Ct. 495, 297 U.S. 727, 80 
L.Ed. 1010—H, Liebes & Co. v. C. 
I. R., C.C.A., 90 F.2d 93'2. 

Amount received as damages for 

infringement by purchaser of patent 
and right to damages for infringe¬ 
ment was not taxable as income.— 
Hyatt Roller Bearing Co. v. U. S., 
CtiCI, '43 F.2d 1008. 

63. Sum held not damages 
Where taxpayer by contract grant¬ 
ed exclusive rights for use of let¬ 
ters, photographs, etc., of husband, 
amounts received pursuant to con¬ 
tract were not damages for viola¬ 
tion of right of privacy of the wife, 
and, even if part of payments was 
for such damages, no allocation was 
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possible.—Ehrlich v. Higgins, D.C.N. 
Y., 52 F.Supp. 805. 

64. U.S.—H. Liebes & Co. v. O. I. 
R., O.C.A., 90 F.2d 932. 

Interest as compensation for delay 
in payment see infra § 115. 

65. U.S.—Raytheon Production 

Corp. V. C. I. R., 'C.'C.A., 144 F.2d 
110, certiorari denied 65 S.Ct. 192, 
323 U.S. 779, 89 L.Ed. 622. 

66. U.S.—Raytheon Production 

Corp. V. C. I. R., supra—H. Liebes 
& Co. V. C. I. R., C.C.A., 90 F.2d 
932—Nichol v. U. S., 48 F.Supp. 
66‘2, 98 CtCl. 406. 

Profits owing to a patentee by the 
infringer of a patent are income.— 
U. S. V. Safety Car Heating & Light¬ 
ing Co., N.J., '56 S.Ct. 353, 297 U.S. 
88, 80 L.Ed. 500, rehearing denied 
66 S.Ct. 495, 297 U.S. 727, 80 L.Ed. 
1010, and U. S. v. Safety Car Heat¬ 
ing & Lighting Co., 56 S.Ct. 495, 297 

U. S. 727, 80 L.Ed. 1010—Triplex 

Safety Glass Co. of North America 

V. Latchum, D.C.Del, 44 F.Supp. 43'6, 
affirmed, C.iC.A., 1'31 F.2d 10'23. 

67. U.S.—Raytheon Production 

Corp. V. C. I. R., aC.A., 144 F.2d 
110, certiorari denied 65 S.Ct. 19'2, 
323 U.S. 779, 89 L.Ed. 622. 

Where taxpayer did not establish 

cost basis of good will, the entire 
recovery for destruction of good will 
was properly included in computing 
taxable income.—Raytheon Produc¬ 
tion Corp. V. C. I. R., supra. 

68. U.S.—Chicago, R. I. & P. Ry. 
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|y69 acquired income is taxable. Thus income aris¬ 
ing from an illegal business is taxable,even 
though the illegality is one declared by the consti¬ 
tution itself,such as business in violation of the 
prohibition lawj^ Likewise, taxable income re¬ 
sults from the receipt of ransom,73 “kickbacks” not 
constituting embezzlements,7^ or an illicit bonus or 
commission ;7o from profits from gambling,76 patent 
infringement,77 or from the use of embezzled 
funds ;7S from profits received under a lease subse¬ 
quently declared void on the ground of fraud ;79 
from money obtained from a conspiracy to de- 
fraud^O or a breach of trust between attorney and 
client from a voidable distribution of divi¬ 
dends and from overcharges resulting from er¬ 
rors in computation.^^ However, it has been held 
that the receipt of money which the law uncondi¬ 
tionally obligates the taxpayer, on receipt thereof, 
to pay to another does not constitute taxable in¬ 
come. Thus, although there is contrary authori¬ 
ty,it has been held that embezzled funds do not 
constitute taxable income of the embezzler.^® 


§ 111 

§ 111 . -- Foreign Sources; Possessions of 

the United States 

Under statutes so providing, the earned Income of 
nonresident citizens from foreign sources is tax exempt, 
and, as a general rule, the gross Income of nonresident 
aliens and forei^ corporations includes only the gross 
income from sources within the United States. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§§ 22 (b) (8) and 116 (a), and similar statutes, the 
earned income of individual citizens of the United 
States residing in foreign countries, from sources 
without the United States, is tax exempt,^7 while 
under 26 U.S.C.A. § 212 (a), and similar statutes, 
as a general rule, in the case of a nonresident alien 
individual,and under 26 U.S.C.A. § 231 (c), and 
similar statutes, in the case of a foreign corpora¬ 
tion,^^ “gross income” includes only the gross in¬ 
come from sources within the United States. Un¬ 
der 26 U.S.C.A. § 119, and similar statutes, certain 
items of income are treated as income from sources 
within the United States,^0 and provision is made 


Co. V. C. I. R., C.C.A., 47 F.2d 990, 
certiorari denied 52 S.Ct. 7, 284 U. 
S. 618, 76 L.Ed. 527. 

Right to retain income received see 
supra § 100. 

69. U.S.—Angelus Bldg. & Inv. Co. 
V, C. I. R., C.C.A., 57 F.2d 130, fol¬ 
lowed in 57 P.2d 133, and certio¬ 
rari denied 5'2 S.Ct. 644, 2iS6 U.S. 
'562, 76 -L.Ed. 1295—Ford v. C. I. 

R. , C.C.A., 51 P.2d 206, certiorari 
denied 52 S.Ct. 41, 284 U.S. 666, 76 
L.Ed. -564—Sullivan v. U. S., C.C. 
A.S.C., 15 F.2d 809, reversed on 
other grounds 47 S-Ct. 607, 274 U. 

S. 259, 71 L.Ed. 10'37—Steinberg v. 

U. S., C.C.A., 14 P.2d 5-64—Barker 

V. U. S., Ct.-Cl.. 2 6 F.Supp. 1004. 
Advances received on account of 

commissions as executor before al¬ 
lowance by court, but received with 
permission of co-executors and per¬ 
sons who were chiefly interested in 
estate were includable In taxpayer’s 
return of “gross income,” even 
though receipt of advances be re¬ 
garded as a tortious interference 
with the assets of the estate.—Ja¬ 
cobs V. Hoey, C.C.A.N.Y., 136 F.'2d 
954, certiorari denied 64 S.Ct. 20S, 
320 U.S. 790. 88 L.Ed. 47'6. 

70. U.S.—U. ,S. V. Sullivan, 47 S.Ct. 
607, 274 U.S. 259, 71 L.Ed. 1037— 
McKnight V. C. I. R., C.C.A.Tex., 
127 F.2d 572—-Alexandria Gravel 
Co. V. C. I. R., C.C.A.La., 9'5 P.2d 
•615—Patterson v. Anderson, D.C. 
N.Y., 20 F.Supp. 799. 

Insurance premiums received, in¬ 
cluding amounts received after ex¬ 
piration of policy, were taxable in¬ 
come, irrespective of whether policy 
was collectable under the law of the 


state in which it was issued because 
the person issuing the policy had 
no authority to do an insurance busi¬ 
ness.—Patterson v. Anderson, su¬ 
pra. 

71. U.S.—^Alexandria Gravel Co. v. 
C. I. R., •C.C.A.La., 95 P.2d '615. 

72. U.S.—U. S. V. Sullivan, S.O., 47 
•S.Ct. 607, 274 U.S. 259, 71 L.Ed 
1087—Steinberg v. U. S., C.C.A.N. 
Y., 14 F.2d 564. 

73. U.S.—^Humphreys v. C. I. R., C. 
C.A., 125 P.2d '340, certiorari de¬ 
nied 63 S.Ct. .28, 317 U.S. 637, 87 
L.Ed. 512. 

74. U.S.—Caldwell v. C. I. R., C.C. 
A..La., 13'5 F.2d 488. 

75. U.S.—^N'ational City Bank of 
New York v. Helvering, C.C.A., 98 
F.2d 9‘3. 

Bonus voidable at option of ag¬ 
grieved stockholders.—^Penn v. Rob¬ 
ertson, D.C.N.iC., '29 F.Supp. 386, af¬ 
firmed, C.C.A, 115 P.'2d 167. 

7e. U.S.—Caldwell v. C. L R., C.C.A. 
La, 135 F.2d 488. 

77. U.S.—Triplex Safety Glass Co. 
of North America v. Pittsburgh 
Plate Glass Co., ID.C.Del., 38 F. 
Supp. 639. 

78. U.S.—McKnight v. C. I. R., C. 
C.A.Tex., 127 F.2d 672-~Kurrle v. 
Helvering, C.C.A, 12*6 F.2d 7.23. 

79. U.S.—McDuffie v. U. S., CtCl., 
19 -F.Supp. 2’39. 

80. U.S.—^U. S. V. Wampler, D.C. 
Md., 6 F.Supp. 796. 

81- U.S. —U. S, V, Wampler, supra. 

82. U.S.—Ford v. C. I. R., C.C.A, 61 

P.'2d '206, certiorari denied 62 S.Ct. 
41, 284 U.S. '66.6, 76 L.Ed, ■5'64. 
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Dividends received under invalid 
stock allotment plan 
U.S.—Penn v. Robertson, C.C.AN.C., 
115 F.2d 167. 

83. U.S.—Chicago, R. I. & P. Ry. 
Co. V. C. I. R, C.C.A, 47 F.2d 990, 
certiorari denied 52 S.Ct. 7, '284 
U.S. 618, 76 L.Ed. 527. 

84. U.S.—C. I. R. V. Turney, C.O.A, 
Tex., 82 -P.2d 661. 

85. U.S—Kurrle v. Helvering, C.C. 
A, 12 6 P.'2d 723. 

86. U.S.—Wilcox V. C. I. R., C.C.A, 
148 F.2d 933, affirmed '66 S.Ct. 546 
—McKnight v. C. I. R., C.CATex., 
127 P.2d 572—Rau v. U. S., N.Y., 
260 F. 131, 171 CCA 167. 

Money misapplied by attorney 

held not exempt from income tax as 
embezzled, stolen, or obtained by 
false pretenses,—U. S. v. Wampler, 
D.CMd., 5 F.Supp. 796. 

87- U.S.—Muhleman v. Hoey, C.C. 
A, 124 F.2d 414. 

Income tax liability of nonresidents 
see infra § 393. 

88. U.S.—Helvering v. Stein, C-G.A, 
115 P.2d 468. 

Income tax liability of aliens see in¬ 
fra § 386. 

89. U.S.—C. I. R. V. Piedras Negras 
Broadcasting Co., CO.ATex., 1'27 
F.'2d '260—Helvering v. Suffolk Co., 
C.C.A. 10'4 P.2d 60'5. 

Income tax liability of foreign cor¬ 
porations see infra S 399. 

90. Situs of income.producing serv¬ 
ice is source of income.-—C. I. R. v. 
Piedras Negras Broadcasting Co., C. 
CATex,, 127 F.2d 2'60. 
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4:7 aj.s. 


for the computation, allocation, and apportionment 
of income derived from sources partly within and 
partly without the United States.^ ^ 

Possessions of the United States, Under the In¬ 
ternal Revenue Code, 26 U.S.C.A. § 251, and sim¬ 
ilar statutes, gross income, in the case of citizens 
or domestic corporations, means only gross income 
from sources within the United States: (1) if 
eighty per cent or more of the gross income for a 
certain period preceding the close of the taxable 
year was derived from sources within a possession 
of the United States; and (2) if, in the case of 
such corporation, fifty per cent or more of its gross 
income for such period was derived from the ac¬ 
tive conduct of a trade or business within a pos¬ 
session of the United States or (3) if, in case 
of a citizen, fifty per cent or more of his gross 
income for such period was derived from the active 
conduct of a trade or business within a possession 


of the United States either on his o'wn account or 
as an employee or agent of another.®^ 

§ 112. - Gifts and Income Therefrom 

Under statutes so providing, property acquired by 
gift is exempt from taxation as income. 

A gift does not per se result in the realization of 
“income,and under the Internal Revenue Code, 
26 U.S.C.A. § 22 (b) (3), and similar statutes, the 
value of property acquired by gift is exempt from 
taxation as income,but the income from such 
property is not exempt from taxation.^S 

“Giff^ is a generic word of broad connotation 
and, as used in such statutes, means the receipt of 
financial advantages gratuitously,^^ or a voluntary 
transfer of property without consideration.^^ How¬ 
ever, the mere absence of a legal consideration or 
duty to pay does not make a payment a gift within 
the meaning of such statutes an intentiun to 


Income lield derived from sources 
within TTnited States 

(1) Royalties for the use of lit¬ 
erary material in the United States. 
—-Sabatini v. €. I. R., O.C.A., 98 F..2d 
75'3. 

(2) Royalties for world-wide 
rig-hts for use of biographical ma¬ 
terial.—Ehrlich v. Higgins, D.C.N.Y., 
52 ‘F.Supp. SO'O. 

(3) Amount, received by foreign 
corporation from United States po¬ 
litical subdivision as refund of tax¬ 
es paid by domestic corporation ex¬ 
changing substantially all its assets 
for foreign corporation’s capital 
stock.—^Helvering v. Suffolk Oo., C. 
C.A., 104 F.2d 505. 

(4) Dividend received by foreign 
corporation from another foreign 
corporation which had taken over all 
assets of domestic corporation under 
plan of reorganization and paid divi¬ 
dend out of earnings of domestic 
corporation from sources within 
United States.—Georday Enterprises 
V. C. 1. R., C.C.A., 126 F.'2d 384. 

(5) Other income.—C. I. R. v. 
Fiske’s Estate, O.C.A., 1*28 F.2d 487, 
certiorari denied Fiske’s Estate v. C. 
I. R., 63 S.Ct. 63, 317 U.S. 6'35, '87 
U.Ed. *512. 

Income held not derived from sourc¬ 
es within TTnited States 

(1) Profit of foreign corporation 
on sale of foreign products title to 
which passed in foreign country, al¬ 
though sale was negotiated, and 
payment was made, in United States. 
—O, I. B. V. East Coast Oil Co., S. 
A., C.C.A.Tex., iS5 F.2d '322, certio¬ 
rari denied Helvering v. Bast Coast 
Oil Co., S. A., 57 S.Ct. 234, 299 U.S. 
608, 81 L.Ed. 449. 

(2) Income of foreign corporation 
derived exclusively from operation 
of its broadcasting facilities located 


^in foreign country, notwithstanding 
majority of taxpayer’s responses 
from listeners came from the United 
States and ninety-five per cent of its 
income was from advertisers within 
the United States.—C. I. R. v. Pie- 
dras Negras Broadcasting Co., C.C.A. 
Tex., 127 P;2d 260. 

91. U.S.—^Helvering v. Stein, C.C. 
A., 115 F;2d 468—Helvering v. Suf¬ 
folk Co., C.C.A., 104 F.2d 505. 

92. Mining company, even if not 
technically corporation under Span¬ 
ish law under which organized, was 
a “corporation,” within the statute. 
—^Haussermann v. Burnet, 63 P.2d 
124, 61 App.D.C. 347, certiorari de¬ 
nied 53 S.Ct. 626, 289 U.S. 729, 77 >L. 
Ed. 1478. 

93. Both conditions 

Citizen of United -States residing 
in Philippine Islands* must satisfy 
both conditions set forth in subdivi¬ 
sions (1) and (3) of the statute.— 
Haussermann v. Burnet, supra. 
Dividends 

Income received by a taxpayer as 
dividends on stock of a corporation 
is not derived from the active con¬ 
duct of a trade or business within 
the statute, even though the taxpay¬ 
er manages the business and, in ef¬ 
fect, derives his salary in the form 
of dividends.—^Haussermann v. Bur¬ 
net, supra. 

94. U.S.—^Helvering v. Stuart, '63 S. 
Ct. 140, '317 U.S. 154, -602, >87 L. 
Ed. 1'54—O. I. R. V. Wood, 107 F. 
2d 869, reversed on other grounds 
Helvering v. Wood, 60 S.Ct. 807, 
309 U.,S. 637, 34 L.Ed. 993. 

Gains from sales of property ac¬ 
quired by gift see infra § 179. 
Where seller suffered loss bn con^ 
tract, buyer’s voluntary payment 
covering such loss was not “taxable 
income,” but a pure gratuity.—^Rice, * 
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Barton & Fales v. C. I. R., C.C.A., 41 
F:2d 339. 

95. U.S.—^Helvering v. American 
Dental Co., 63 S.Ct. 577, 31-8 U.S. 
3’22, 87 L.Ed. 7'8o—Bogardus v. C. 
I. R., 58 S.Ct. 61, '30,2 U.S. 34, 82 
li.Ed. 32—Jones v. C. I. R., C.C. 
A., 31 P.2d 755. 

Extra compensation or gift see in¬ 
fra § 124. 

Exemption of devises or bequests 
see infra § 146. 

96. U.S.—Hale v. Anglim, D.C.Cal., 
49 F.Supp. '837. 

Income from bequests see infra § 
150. 

Gift out of income of donor 

A single gift is not income to the 
donee merely because it is express¬ 
ly made out of the income of the 
donor.—McDermott v. C. I. B., App. 
D.a, 150 F.2d '585. 

Income reserved by donor 

Where donor conveyed in trust re¬ 
serving to himself specified amount 
of trust income, transaction was a 
“gift” of corpus, and income re¬ 
served was taxable “income” of do¬ 
nor.—Staley v. C. I. R., C.C.A.Fla., 
13*6 F.2d 368, 149 A.L..R. 636, cer¬ 
tiorari denied 64 S.Ct. 196, 320 U.S. 
786, i88 L.Ed. 473—Bettendorf v. C. 
I. R., C.C.A., 49 F.'2d 173. 

97. U.S.—^Helvering v. American 
Dental Co., 63 S.Ct. 577, 318 U.S. 
322, 87 U.Bd. 785. 

98. U.S.—^Helvering v. Claiborne- 
Annapolis Ferry Co. of Annapolis, 
Md., C.C.A., '93 F.2d 875—Obispo 
Oil Co. V. Welch, C.C.A.Cal., 85 F. 
.2d 860, reversed on other grounds 
67 S.Ct. 6S4, 301 U.S, 190, -81 K 
Ed. 1033—Noel v. Parrott, C.C.A., 
15 F.2d 669. 

D.C.—iLevey v. Helvering, 6'8 'P.2d 
401, 62 App.D.C. 354. 

99. U.S.—U. S. V. McCormick, CC. 
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make a gift must be established^ In determining 
whether a particular transfer constitutes a gift, sub¬ 
stance, and not form, is controlling.^ 

The exemption extends to gifts of all kinds,^ and 
has been held to include a cash prize, awarded on 
a competitive basis, for scholarship,^ a government 
grant of mineral rights to the discoverer of a de¬ 
posit,^ and, as discussed supra § 107, the gratui¬ 
tous cancellation of a debt. On the other hand, if 
consideration can be read into a transaction, it 
does not constitute a gift, and may be taxed as in¬ 
come,^ and this has been held true of payments 
made by the federal government under the Soil 
Conservation and Domestic Allotment Act,*^ a gov¬ 
ernmental subsidy to a ferry company,^ an award 
made as compensation for destruction of property 
by the enemy during war,9 payments rdade by a 
municipality as compensation for injury to prop¬ 
erty, ^9 reimbursement for processing taxes collect¬ 
ed from taxpayer, who had passed on such taxes to 
his customers, on invalidation of such taxes,and 
a share of income from tribal mineral leases, re¬ 
ceived by a member of an Indian tribe .12 

Motive, Although the motives accompanying the 
gift, whether those of business or even selfish, are 


generally immaterial, ^9 gifts usually proceed from 
the generosity of the giver, and where there is any 
doubt as to the nature of the transaction, the ab¬ 
sence of such motive is a pertinent circumstance for 
consideration.^^ 

§ 113. - Improvements by Lessees 

The value of improvements made by a lessee are 
taxable as income of the lessor after the termination 
of the lease but not during the term of the lease. 

The value of improvements made by a lessee is 
not taxable income of the lessor during the term 
of the lease,^^ but, after the termination of the 
lease whether by expiration of time or for condi¬ 
tion broken, the fair market value of the improve¬ 
ments or the increased value of the land resulting 
from the improvements is taxable as income of the 
lessor,even though the property is not sold,^'^ or 
the improvement cannot be severed from the real- 
ty.^^ 

The year for which improvements are taxable is 
considered infra § 206. 

§ 114. - Insurance Proceeds 

Amounts received under a life insurance contract 
paid by reaso|n of the death of insured, other than pay- 


A.N.T., 67 F.2d 867, certiorari de¬ 
nied McCormick v. U. S,, ‘o4 S.Ct. 
■i38, 291 U.S. 662, 78 L.Ed. 1054— 
Weag-ant v. Bowers, C.C.A., 57 F. 
■2d 678. 

1. U.S.—U. S. V. McCormick, C.C.A., 
67 F.2d 867, certiorari denied Mc¬ 
Cormick V. U. S., 54 S.Ct. 438, 291 

U. S. 6'62, 78 L.Ed. 1054—Weagrant 

V. Bowers, C.C.A., 57 F.2d 679. 

2. U.S.—Dasteel v. Rog:an, D.C.Cal., 
41 P.Supp. 836. 

3. U.S.—Richards v. C. I. R., C.C. 
A.La., Ill F.2d 376, followed in 
111 F.2d 37(8. 

If congrress had. desired to exclude 
from its exemption of gifts any par¬ 
ticular kmd, it would have so de¬ 
clared.—U, S. V, Hurst, B.C.Wyo., '2 
F.*2d 73. 

4:. U.S.—McDermott v. C. I- R., App. 
D.C., 150 F.2d 585. 

5. U.S.—U. S. V. Hurst, D.O.Wyo., '2 
F.2d 73. 

6. U.S.—Obispo Oil Co. v. Welch, 0. 
C.A.Cal., 85 F.2d 860, reversed on 
other grounds 57 S.Ct, 684, 301 U. 
S. 190, 81 L.Ed. 1033—Burke-Div- 
ide Oil Co. v. Neal, C.C.A.Ind., 73 
F.2d 857, certiorari denied Burke- 
Divide Oil Co. Consol, v. Neal, 55 
S.Ct. 655, 295 U.S. 740/79 D.Ed. 
1687—Noel v. Parrott, C.C.A.Va., 
rs F.2d 669, certiorari denied Par¬ 
rott V. Noel, 47 S.Ct. T57,'273 U.S. 
754, 71 L.Ed. -875. 

7. U.iS.—Baboquivajri Cattle Co. v. 
O. I. R., C.C.A., 135 P.2d 114. 

47 C.J.S.-16 


8. U.S.—^Helvering v. Claiborne-An¬ 
napolis Ferry Co. of Annapolis, 
Md., C.C.A., 93 F.2d 875. 

9. U.S.—Marine Transport Co. v. C. 
I. R., C.C,A.Ala., 77 F:2d 177. 

10. U.S.—^Acme Land & Fur Co. v. 
C. I. R., CC.A.La., 84 F.2d 441. 

11. U.S.—Wilson Milling Co. v. C. 
I. R., C.C.A., 138 F.‘2d ‘249, cer¬ 
tiorari denied 64 S.Ct. 4’30, 320 U. 
S. 800, 87 L.Ed. 483. 

12. U.S.—Choteau v. Burnet, 51 S. 
Ct. 598, 283 U.S. 691, 75 L.Ed. 13'53, 
certiorari denied Pettit v, Lucas, 
50 S.Ct. 410, 2rSl U.S. 759, '74 L.Ed. | 
1169. 

13. U.S.—^Helvering v. American 

Dental Co., 63 S.Ct. 577, 318 U.S. 
322, 87 L.Ed. 785—Chenango Tex¬ 
tile Corp. V. C. I. R., C.C.A., 148 
'F.2d ’29’6. 

14. XJ.S.—^Noel y. Parrott, C.C.A.Va., 
15 P.2d 669, certiorari denied Par¬ 
rott v. Noel, 47 S.Ct. -457, '273 U.S. 
754, 71 LEd. 875. 

15. U.S.—M. B. Blatt Co. v. U. S., 
Ct.Cl., 69 S.Ct. 186, 30-5 U.S. '267, 
S3 L.Ed. 167. 

Value of improvements as rent 

(1) The value of improvements 
made by lessee under lease requir¬ 
ing lessee to make improvements, 
necessary for successful operation, 
to belong to lessor at termination of 
lease, without specification of any 
items or of time or amount of any 
expenditure, could not be included 
in lessor’s gross income for income 
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tax purposes as ‘Tent,’’ in absence of 
showing that cost of improvements 
was rent or an expenditure not 
properly to be attributed to lessee’s 
capital or maintenance account as 
distinguished from operating ex¬ 
pense.—M. E. Blatt Co. V. U. S., su¬ 
pra. 

(2) Rents as taxable income gen¬ 
erally see infra § 120. 

16. U.S.—Helvering v. Bruun, '60 S. 
Ct. 631, 309 U.S. 461, 84 L.Ed, 
-864—Gowern’s Estate v. C. 1. R., 
C.C.A., 119 F.2d 83—C. I. R. v. 
Hills Corporation, C.C.A., 115 P.2d 
322—Mississippi Val. Trust Co. v. 
U. S., D.C.MO., 61 P.,Supp. 451. 

D.C.—Helvering v. Lent, 120 P.2d 
729, 74 App.D.C. 16’2. 

17. U.S.—^Helvering v. Bruun, 60 S. 
Ct. 631, 309 U.S. 461, ’84 L.Ed. 8'64 
—^Helvering v. Wood, '60 S.Ct, 807, 
309 U.S. 637, 84 L.Ed. 993. 

Before rule was established by de¬ 
cision of the supreme court, a num¬ 
ber of cases held that the value of 
the improvements were not taxable 
as income to the lessor until the 
property was sold.—^Hewitt Realty 
Co. V. C. 1. R., C.-C.A, 76 'P.'2d ‘880, 
98 A.-L.R. 1201—Dominick v. U. S., 
D.CN.Y., 24 F.Supp. 829—Staples v. 
U. S., D.C.Pa., 21 F.Supp. 737—Eng¬ 
lish V. Bitgood, D.C.Conn., 21 F.Supp. 
641—Hilgenberg v, U. S., D.C.Md., 21 
F.Supp. 453, 

18. U.S.—^Helvering v. Bruun, -60 S- 
Ct. 331, 309 TJ.S. 461, 84 HEd. 864. 
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merits of interest on amounts held by the insurer under 
an agreement to pay interest, are not taxable as income, 
whether paid in a tump sum or otherwise. 

Under the express provisions of the Internal Rev¬ 
enue Code, 26 U.S.C.A. § 22 h (1), and similar stat¬ 
utes, amounts received under a life insurance con- 
.tract paid by reason of the death of insured, wheth¬ 
er in a single sum or otherwise, are excluded from 
gross income,^® with the exception that if such 
amounts are held by insurer under an agreement 
to pay interest thereon, the interest payments shall 
be included in gross income,^^ Thus pa>mients aft¬ 
er insured's death in the form of annuities or peri¬ 
odic installments which diminish the total amount 
payable under the policy, not including interest on 
amounts held by insurer under an agreement to pay 
interest, are exempt from taxation,although the 
total amount received in installments exceeds the 
face amount of the policy payable in a lump sum,22 
and although the method of payment is selected by 
the beneficiary after insured's death,unless the 
arrangement to receive payment in installments is 
not under a right provided for by the policy.^^ 
Proceeds of life insurance policies received by a 
corporation on the death of an officer or employee 


thereof do not constitute taxable income of the cor¬ 
poration,-® but if the proceeds are distributed to 
shareholders as dividends, the proceeds in the hands 
of the shareholders are not exempt from taxation 
as amounts received under a life insurance con¬ 
tract. 

A contract in which there is no insurance risk 
is not an insurance contract within the terms of the 
statute exempting proceeds of life insurance poli¬ 
cies from taxation.27 The amount which is paid 
insured on maturity of a life insurance or endow¬ 
ment policy as profit or gain on the premium in¬ 
vestment, being in no sense an indemnity for, or 
repayment of, an economic loss, is taxable income,^^ 
and the fact that insured does not actually receive 
payment but exercises an option to have it retained 
by the company at interest does not exempt from 
taxation the difference between the maturity value 
and the cost.^9 

Insurance proceeds as capital gain are considered 
infra § 155. 

Transfer of life insurance contract. Under the 
express provisions of the Internal Revenue Code, 


19. U.S.—Allis V. La Budde, C.O.A. 

Wis., 128 F.'2d 838, mandate 

amended 131 P.'2d 78—Law v. 

Rothensies, D.C.Pa., 57 F.Supp. 
447. 

Increased STtm 

A sura paid to taxpayer in addi¬ 
tion to the amount computed as due 
when policies matured on death of 
insured, representing an increase 
caused by insurer’s discontinuance 
of an administration charge, was ex¬ 
empt from income tax, as “money 
received under an insurance con¬ 
tract.”—C. I. R. V. Bartlett, C.C.A., 
113 F.2d 766. 

3bivestmeiLt risk 

Congress did not intend to re¬ 
strict exemption only to amounts 
paid because of an insurance, as op¬ 
posed to an investment risk.—C. I. 
R. V. Buck, C.C.A., 1-20 P.2d 77'5. 

Statute is to Tbs interpreted in its 
ordinary and natural meaning.—C. I. 
R. V. Winslow, CjC.A., 113 F.2d 418, 
133 A.L.R. 405. 

20. U.S.—XJ. S. V. Heilbroner, C.C.A. 
N.T., 100 F.2d 37'9. 

Interest as income generally see in¬ 
fra § 116. 

Parties to agreement 

The statute includes not only 
agreements between beneficiaries 
and insurer, but also agreements be¬ 
tween insured and insurer.—U. S. v. 
Heilbroner, D.O.N.Y., 22 F.Supp. 368. 
affirmed, O.C.A., 100 F.'2d 379. 

21. U.S.—^Kaufman v. U. S., C.C.A. 
Va., 131 F.*2d '854—Allis v. La 


Budde, C.C.A.W1S., 128 ’P.2d 83'8, 
mandate amended 131 P.'2d 78—C. 
I. R. V. Buck, C.C.A., 120 F.2d 775 
—C. I. R. V. Bartlett, C'C.A., 113 
F.2d 766—C. I. R. v. Winslow, C.C. 
A,, 113 F.2d 418, 133 A.L.R. 405— 
Law V. Rothensies, D.C.Pa., 57 F. 
•Supp. 447. 

IToncommutaTble policy 

Fact that a life policy providing 
for payment of a certain installment 
of a designated amount to benefici¬ 
ary was made noncommutable, and 
that such option was exercised by 
insured at time of application for 
policy and was never changed by 
him, did not alter, for determining 
income tax liability of beneficiary, 
essential nature of the insurance 
contract.—C. I. R. v. Winslow, C.C. 
A., 113 F.2d 418, 13'3 A.L.R. 405. 

22. U.,S.—Kaufman v. U. S., C.C.A. 

Va., 131 F.‘2d 854—^Allis v. La 

Budde. C.C.A.Wis., 128 F.2d 838, 
mandate amended 131 F.2d 78. 

23. U.S.—C. I. R. V. Pierce, C.C A., 
14<6 F.2d 388—-Law v. Rothensies, 
D.C.Pa, 67 F.Supp. 447. 

24. U.S.—^Law v. Rothensies, su¬ 
pra. 

Change in election of method of pay¬ 
ment 

Where life policy beneficiary orig¬ 
inally elected the option of payment 
by which she would receive only in¬ 
terest on proceeds, and subsequently, 
with consent of insurer, changed her 
election so that she would receive 
installment payments, such reelec- 
OAO 


tion was not made pursuant to any 
right given under the policy, and 
beneficiary was not entitled to have 
installment payments excluded from 
gross income as amount received 
“under a life insurance contract paid 
by reason of the death of insured.”—> 
Law V. Rothensies, supra. 

as. U.S.—U. S. V. Supplee-Biddle 
Hardware Co., Ct.CL, 44 S.Ct. '546, 
265 U.S. 189, '68 L.Ed. 970, mandate 
granted U. S. v. Supplee-Biddle 
Hardware Co., 44 S.Ct. 634. 
Insurance to cover indebtedness 
Where a corporation, to which em¬ 
ployee was indebted, induced em¬ 
ployee to take out life policies with 
the corporation as named beneficiary, 
and premiums were paid by corpora¬ 
tion without any charge against em¬ 
ployee, corporation, although it had 
previously deducted employee’s in¬ 
debtedness in its income 'tax returns, 
was exempt from income tax on pro¬ 
ceeds of policies on death of em¬ 
ployee.—^Durr Drug Co. v. U. S., C. 
aA.Ala., 99 F.'2d ‘757, 119 A.L.R. 

1192. 

2S. U.,S.--Cummings v. C. I. R., CC. 
A., 73 F.2d 477. 

27. U.S.—C. I. R. V. Meyer, C.C.A., 
139 'F.'2d 256. 

28. U.S.—Lucas v. Alexander, Ky., 
49 'S.Ct. 426, 279 U.S. 573, 73 L.Ed. 
851, 61 A.L.R, 906—Avery v. C. I. 
R., C.C.A., 111 P.2d 19. 

29. U.S.—Blum V. Higgins, C.C.A. 
N.T., 150 F.‘2d 471, 
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26 U.S.CA. § 22 b (2), and similar statutes, in case 
of a transfer of a life insurance contract for a val¬ 
uable consideration, only the actual value of the 
consideration and subsequent premiums paid shall 
be exempt from taxation.20 
Fire insurance policies. Proceeds of a fire in¬ 
surance policy which exceed the cost basis of the 
destro 3 "ed property are taxable as income, although 
insured intends to, but does not, invest in similar 
property.^t Money received on a fire insurance 
policy is to be included as income where the loss 
has been deducted in a prior retum.32 
Earnings insurance policy. Reimbursement to 


insured under an earnings insurance contract for 
anticipated income lost through the destruction of 
insured’s manufacturing plant by fire is taxable in- 
come.33 

§ 115. - Interest Received 

Interest, other than that dirived from tax exempt 
securities, is taxable as income unless, in fact, no gain 
4s realized by the taxpayer. 

Interest, other than that derived from tax ex¬ 
empt securities,is taxable as income,whether 
paid in cash or by a credit,unless, in fact no gain 
is realized by the taxpayer.^^ 


30. XJ.S.—King: Plow Co. v. C. I. R, 
C.C.A.Ga., 110 P:2d 649. 

Meri-er of corporations 

Wliere policy was acquired by tax¬ 
payer along with other assets at 
Lime taxpayer was merged with a 
corporation named as beneficiary, 
and merger was consummated by 
nontaxable reorganization with issu¬ 
ance of stock of taxpayer to stock¬ 
holders of the beneficiary, the policy 
was transferred to taxpayer for a 
“valuable consideration’* and pro¬ 
ceeds received thereunder less con¬ 
sideration and premiums paid by 
taxpayer were properly included in 
its grross income under statute ex¬ 
empting proceeds of life policies ex¬ 
cept in case of transfer for valuable 
consideration.—^King Plow Co. v. C. 
I. R., supra. 

Insurance procured for creditor 
The fact that the arrangement by 
which corporation induced an em¬ 
ployee, who was indebted to it, to 
procure life policies with the cor¬ 
poration named as beneficiary, had 
the same effect as if the employee 
had procured the issuance of the 
policies for his own benefit and had 
assigned the policies to the corpora¬ 
tion, would not render the proceeds 
taxable under the section of the rev¬ 
enue act taxing income from a pol¬ 
icy which has been transferred for 
valuable consideration, by assign¬ 
ment or otherwise.—Durr Drug Co. 
V. U. S., Ala., 99 P.2d To7, 119 A.D.R. 
1192. 

31. D.C.—^Herder v. Helvering, 106 
F.2d 153, 70 App.D.C. '287, certio¬ 
rari denied 60 S.Ct. 262, ‘SO'S U.S. 
617, '84 L.Bd. 515, rehearing denied 
60 S.Ct. 377, 308 U.S. '6‘39, 84 L.Ed. 
530. 

Involuntary transfers as taxable 
gains or profits see infra § 188. 

32. U.S.—Cooper v. U. S., C.C.A. 
Iowa, 9 ‘P.2d '216. 

33. U.S.—Miller v. Hocking Glass 
Co., C.C.A.Ohio, 80 P.’2d 4'3'6, cer¬ 
tiorari denied 56 S.Ct. >681, 298 U. 
S. -659, 80 D.Ed. 1384. 

34. U.S.—^District Bond Co. v. C. I. 
R., C.C.A., 113 P.2d '347—Commis¬ 


sioner of Internal Revenue v. 
Bank of California, Nat. Ass'n, C 
O.A., 80 F.2d '389, followed in Com¬ 
missioner of Internal Revenue v 
Wells Fargo Bank & Union Trust 
Co., 80 F.'2d 390. 

35. U.S.—^Helvering v. Midland 

Mut. Life Ins. Co., 57 S.Ct. 423, 300 
U.S. 216, 81 U.Ed. 612, 108 A.D.R. 
436, rehearing denied 57 S.Ct. 752, 
300 U.S. 688, 81 D.Ed. ‘8'89—Johns¬ 
ton V. Helvering, C.C.A., 141 F.2d 
208, certiorari denied Johnston v. 
C. I. R, 6'5 S.Ct. 41, two cases, ‘3’23 
U.S. 715, 89 L.Ed. 575—Foley v. 
C. I. R., C.C.A, 94 F.'2d 958, cer¬ 
tiorari denied 59 S.Ct. 74, two cas¬ 
es, 305 U.S. 615, 83 L.Bd. 392— 
Ensley Bank & Trust Co. v. U. 
S., D.C.Ala, 61 F.Supp. '317—^In re 
Owl Drug Co., D.C.Nev., 21 F. 
Supp. 907. 

Interest under life insurance con¬ 
tracts see supra § 114. 

Sale of pledged collateral 

Life insurance company, which 
sold pledged collateral and credited 
secured note with full amount of 
principal and interest, was held to 
have received taxable interest in 
that amount so credited.—Great 
Southern Life Ins. Co. v. C. I. R., C. 
C.A.Tex., 89 F.'2d 54, certiorari de¬ 
nied 'SiS S.Ct. 16, 302 U.S. 698, 8,2 L. 
Ed. 539. 

Payments credited-neither to princi¬ 
pal nor interest 

Where debtor’s payments to cred¬ 
itor were not applied directly on 
creditor’s books of account either to 
payment of interest or reduction of 
principal, the collector of internal 
revenue was justified in .insisting 
that the payment be treated as in¬ 
terest in determining creditor’s in¬ 
come tax.—^Barker v. Magruder, 95 
F.2d 122, '68 App.D.C. 211, 

36. U.S.—Helvering v. Midland 
Mut. Life Ins. Co., 57 S.Ct. 4'23, 300 
U.S. '216, 81 L.Ed. *612, 108 A.L.R. 
436, rehearing denied 57 S.Ct. 752, 
■300 U.S. '688, 1 L.Bd. 8'89—Ensley 
Bank & Trust Co. v U. S., D.C.Ala,, 
-61 F.Supp. 817. 
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Receiver’s certificate 
Life insurance company which re¬ 
ceived receiver’s certificates for 
amount of accrued interest, as inter¬ 
est, and returned it as interest, was 
held to have received taxable inter¬ 
est in the amount thereof.—Great 
Southern Life Ins. Co. v. C. I. R., C. 

C. A., '89 F 2d 54, certiorari denied 58 
set. 16, 302 U.S. 698, 82 L.Ed. 539. 
Scrip 

Where accepted in payment of in¬ 
terest, scrip that can readily be dis¬ 
posed of for cash is taxable as “in¬ 
come” to the extent of its fair mar¬ 
ket value.—Andrews v. C. 1. R., C.C. 
A, 135 P.2d 314, certiorari denied 64 
S.Ct. 51, 320 U.S. 748, 88 L.Ed. 444, 
Rainey v. C. 1. R., 64 S.Ct. 51, two 
cases, 320 U.S. 748, 88 L.Ed. 444, 
Stoddard v. C. I. R., 64 S.Ct. 52, 320 

U. S. 748, 88 L.Ed. 444, and Andrews 

V. C. I. R., 64 S.Ct. 52, 320 U.S. 748, 
88 L.Ed. 444. 

37. U.S.—Helvering V. Drier, CC.A., 

79 P.2d 501. 

Interest on reparation award 

Payments received by taxpayer 
from mixed claims commission on 
account of loss of property situated 
in Germany during World War was 
held not subject to income tax, not¬ 
withstanding commission and treas¬ 
ury department designated part of 
sums received as interest, where 
amounts received did not exceed val¬ 
ue of property seized. 

U.S.—^Helvering v. Drier, supra—C. 
L R. V. Ullmann, C.C.A., 77 P.2d 
827, certiorari denied Helvering v. 
Ullmann, 56 S.Ct. 155, 296 U.S, 631, 

80 L.Ed. 449. 

D. C.—Drier v. Helvering, 72 F.2d 76, 
63 App.D.C. 283. 

■Credit as partial payment of note 
Where plaintiff bank, as liquidating 
agent of another bank, elected to 
have certain sum, which it was en¬ 
titled to receive as interest under liq¬ 
uidating contract, credited on note 
which it held against liquidated bank, 
hmount so credited was not taxable 
as gross income to plaintiff within 
taxable year, where, in making such 
credit, plaintiff acted In good faith 



§115 INTBRN-AL REVENUE 47 C.J.S. 

Taxable income lias been held to include interest tion.^^ Sums received under an annuity contract 
Dn bank deposits,^^ interest received as compensa- obligating an insurance company to continue the 
don for delay in the payment of damages,inter- payments during the lifetime of the taxpayer is 
5st paid on a legacy from the date of the testator’s not taxable as interest on the amount which the 
death in compliance with a state statute,'^® interest taxpayer paid to the company for the contract,^^ 
payable as compensation for delay in the pa^TOent and the form of the contract is not determinative of 
of sums owing the taxpayer under the terms of a the question whether the sums are received as in- 
trustj^i and interest received by a corporation from terest4® 

an affiliated corporation where separate returns Generally, a taxpayer is not liable for income tax- 
must be filed.^2 Where a taxpayer corporation pur- es on interest accruing from a fund which is not 
chases the assets of another corporation, interest a part of his assets^*^ 

which has accrued on obligations owed to the other Interest on state and federal ohligations. Under 
corporation is not taxable as income of the taxpay- the Internal Revenue Code, 26 U.S.C.A. § 22, and 
er if the accrued interest is considered as part of similar statutes, interest on obligations of a state 
the assets which have been purchased,^^ but where qj. political subdivision thereof, is exempt from 
two corporations merge and the merger agreement taxation.48 Bonds issued by municipalities are 
specifically omits accrued interest as capital fur- within the exemption even though payment is to be 
nished by one of the corporations, the interest con- made only out of a special fund and the credit of 
stitutes taxable income of the consolidated corpora- the municipality is not pledged.^^ Interest on ev- 


and as authorized by liquidating- con¬ 
tract.—Ensley Bank & Trust Co. v 

U. S., D.C.Ala., 61 F.Supp. 317. 

38. U.S.—^All Russian Textile Syn¬ 
dicate V. C. I. R.. C.C.A., 62 F2d 
614, certiorari denied 53 S.Ct. 696, 
289 U.S. 752, 77 L.Ed. 1497. 

39. U.S.—Nichol v. U. S., 48 F.Supp. 
662, 98 CtCl 406, 

49. U.S.—Wolf V. C. 1. R., C.C.A., 84 

F.2d 390. 

Income from bequests see infra § 
150. 

41. U.S.—Lee v. C. I. R., C.C.A., 143 
F 2d 4—Foster’s Estate v. C. I. R., 
C.C A.Pla., 131 F.2d 405. 

42. U.S.—^Duke Power Co. v. C. I. R., 
C.C.A., 44 F.2d 543, certiorari de¬ 
nied Duke Power Co. v. Burnet, 51 
S.Ct. 217, 282 U.S. 903, 75 L.Ed. 795. 

43. U.S.—^Helvering- v. Missouri 

State Life Ins. Co.. C.C.A., 78 F.2d 
778. 

44. U.S.—^Pontiac Commercial & Sav- 
mgs Bank v. C. I. R., C.C.A., 41 
F.2d 602. 

45. U.S.—C. 1. R. V. Meyer, C.C.A., 

139 F.2d 256. 

Sums received as constituting annu¬ 
ity see supra § 106. 

46. U.S—C. I. R. V. Meyer, C.C.A., 
139 F2d 256. 

47. Interest accroing on trust fund 
created for the permanent mainte¬ 
nance of a cemetery for the benefit of 
purchasers of lots therein was held 
not taxable as income of the seller of 
the lots.—Troost Ave. Cemetery Co. 

V. U. S., D.C.Mo., 21 F,2d 194. 
Interest collected on funds of re¬ 
organization committee of railroad, 
funds having been realized from as¬ 
sessments levied against stockhold¬ 
ers, was held not taxable as income 
against railroad.—Chicago, R. L & P. 


Ry. Co. V. C. I. R., CC.A.. 47 P.2d 
)90, certiorari denied 52 S.Ct. 7, 284 
U.S. 618, 76 L.Ed. 527. 

48. U.S.—Bryant v. C. I. R., C.C.A., 
Ill P.2d 9—C. I. R. V. Meyer, C.C 
A., 104 P.2d 155—Landon v. C. I. 
R., C.C.A., 59 F.2d 989, motion de¬ 
nied 61 F.2d 1033. 

The meaning of word “obligation,” 
in provision of the Revenue Act ex¬ 
empting from income taxes, interest 
on obligations of a state, territory, 
or any political subdivision thereof, 
etc., is the same both with reference 
to United States government and 
municipal corporations.—^Holley v. U. 
S.. C.C.A.Mich., 124 F.2d 909, certio¬ 
rari denied 62 S.Ct. 1276, 316 U.S. 
685, 86 L.Ed. 1757. 

Purpose of statute 

The provision is intended to aid in 
the flotation of government bonds and 
securities by making them tax free, 
and therefore more attractive to in¬ 
vestors.—^Holley V. U. S, supra. 
Scope of statute generally 

The statute is not limited to cases 
where federal taxation was constitu¬ 
tionally possible in 1913, but also cov¬ 
ers the field where taxation of obli¬ 
gations was doubtful and subject to 
contention by the states.—C. I. R. v. 
Shamberg’s Estate, C.C.A., 144 F.2d 
998, certiorari denied 65 S.Ct. 433, 323 
U.S. 792, >89 L.Ed. 631. 

Contracts for sale 
Where contracts for sale of land 
providing for interest on deferred 
payments from the beginning were 
intended to be assumed by water 
storage district constituting a politi¬ 
cal subdivision of the state, and dis¬ 
trict assumed such contracts and also 
agreed to buy other land on similar 
terms, interest received by seller 
from district on the installment 
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agreements was exempt from taxa¬ 
tion.—Kings County Development Co. 
V. C. I. R., C.C.A., 93 F.2d 33, certio¬ 
rari denied Helvering v. Kings Coun¬ 
ty Development Co., 58 S.Ct. 94L 304 
US. 559, 82 L.Ed. 1527. 

Interest on notes 

The obligations of village which 
executed notes were "issued,*’ with¬ 
in treasury regulations relating to 
issuance of obligations on which in¬ 
terest was exempt from taxation, 
when notes of village were delivered. 
—C. I. R. V. Meyer, C.C.A., 104 F^2d 
155. 

49. U.S —C. I. R. V. Shamberg’s Es¬ 
tate, C.C.A, 144 F.2d 998, certiorari 
denied 65 S Ct. 433, 323 U.S. 792, 
89 L.Ed. 631—Bryant v. C. I. R., 

C. C.A., Ill P.2d 9—C. I. R. V. Pon- 
tarelli, C.C.A., 97 P.2d 793—First 
Nat. Bank of Birmingham v. XT. S., 

D. C.Ala., 59 F.Supp. 49. 

Bonds for street improvements 

The federal statute exempts inter¬ 
est paid on street improvement 
bonds issued by municipality and 
payable from special fund.—District 
Bond Co. V. C. I. R., C.C.A., 113 F.2d 
347—Avery v. C. I. R., C.C.A., Ill F. 
2d 19—Bryant v. C. I. R., C C.A., 111 
F.2d 9—C. I. R. V. Carey-Reed Co., 
C.C.A., 101 F.2d 602, 121 A.L.R. 1272. 
Bonds of port of ISTew Xork Author¬ 
ity 

The Port of New York Authority, a 
body politic created by a compact 
between, and fully owned by, the 
states of New York and New Jersey 
and approved by congress and oper¬ 
ated in the public interest without 
profit to private persons, is a "po¬ 
litical subdivision" of such states 
within the statute.—C. I. R. v. Sham¬ 
berg’s Estate, C.C.A., 144 P.2d 998, 
certiorari denied 65 S.Ct. 433, 323 U.S. 
792, 89 L.Ed. 6'31. 
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ery type of obligation is not exempted but only such 
interest as accrued on debts incurred under the 
borrowing power of the state or political subdivi¬ 
sion,50 and thus interest on a condemnation award 
for property taken by the state or the political sub¬ 
division is taxable,51 even though an agreement to 
extend the time for payment is made.52 Where a 
state obligation is purchased for a price below the 
face value of the principal plus accrued interest, 
payment of this accrued interest when the bond is 
redeemed results in taxable income in the same 
manner as any gain or profit from the purchase or 
sale of securities.53 


Interest paid on the amount of a federal tax re¬ 
fund is taxable as income,54 and it is not exempt 
under a statute exempting interest on obligations 
of the United States.55 The term income within 
the Federal Farm Loan Act of 1916 § 26, 12 U.S. 
CA. § 931, which exempts from taxation the in¬ 
come derived from farm loan bonds, includes only 
the interest on the bonds.56 
Foreclosure or surrender of mortgaged proper¬ 
ty. A mortgagee life insurance company which 
bids in the mortgaged property at the foreclosure 
sale for the total amount of the principal and in¬ 
terest due, is taxable for the amount of the inter- 


Bonds of irew Yorl: Triborong^li 
Bridg'e Autliority 

The Triborough Bridge Authority, 
created by statute as a body corpo¬ 
rate and politic and as a public bene¬ 
fit corporation, is a “political subdi¬ 
vision" of the state of Kew York 
within the statute, notwithstanding 
the bonds are obligations of the Au¬ 
thority only and not of the city of 
2^ew York which originally com¬ 
menced certain projects taken over 
by the Authority.—C. 1. R. v. White’s 
Estate, C.C.A., 144 F.2d 1019, certio¬ 
rari denied 65 S.Ct. 433. 323 U.S. 792, 
S9 L.Ed. 632. 

Tender’s lien certifioate 

Interest received by trustee in liq¬ 
uidation of corporate vendor on ven¬ 
dor's lien certificate executed in con¬ 
nection with a deferred payment pur- 
■chase in 1930 by city of Birming- 
liam of a golf club as a public park, 
which certificate provided that ven¬ 
dor’s lien was sole security for pay¬ 
ment, under which provision city 
would lose its equity in event of de¬ 
fault, constituted interest on “obli¬ 
gation of a state or political subdivi¬ 
sion’’ and was tax free.—First Nat. 
Bank of Birmingham v. U. S., D.C. 
Ala., 59 F.Supp. 49. 

SO. U.S.—Holley v. U. S., C.C.A., 124 
F.2d 909, certiorari denied 62 S.Ct. 
1276. 316 U.S. 6S5, 86 L.Ed. 1757— 
C. I. R. v. Meyer, C.C.A., 104 F.2d 
155—^U. S. Trust Co. of New York 
V. Anderson, C.C.A.N.Y., 65 F.2d 
575, 89 A.Ij,R. 944, certiorari denied 
54 S.Ct. 120, 290 U.S. 683, 78 L.Ed. 
589—^Williams Land Co. v. U. S., 
Ct.CL, 31 F.Supp. 154. 

Treasury warrauts 
Where state under its purchasing 
j)ower issued noninterest-bearing 
treasury warrants for purchase of 
services and supplies from sellers 
who increased the price by an amount 
sufficient to enable sellers immediate¬ 
ly to discount the warrants to pur¬ 
chasers thereof at a price equivalent 
to that which would have been charg- 
■«d for a cash sale, profits realized 
through purchase at discount of such 
-warrants and holding them until 


paid were not exempt from income 
and excess profits taxes as “interest 
on state obligations.”—M. C. Parrish 
& Co. V. C. 1. R., C.C.A.Tex., 147 F. 
2d 284. 

51. U.S.—Kieselbach v. C. I. R.. 63 
S.Ct. 303, 317 US. 399, 87 L.Ed. 358 
—Isaac G. Johnson & Co. v. U. S., 
C.C.A.N.Y., 149 F.2d 851—C. I. R. 
V. Barbour, C.C.A., 136 F.2d 486, cer¬ 
tiorari denied Barbour v. C. I. R, 
64 S.Ct. 92, 320 U.S. 778, 88 L.Ed. 
467—Holley v. U. S., C.C.A.Mich., 
124 F.2d 909, certiorari denied 62 
S.Ct 1276, 316 U.S. 685, 86 L.Ed. 
1757—Patrick McGuirl, Inc., v. C. I. 
R., C.C.A., 74 F.2d 729, certiorari de¬ 
nied 55 S.Ct 827, 295 U.S. 748, 79 
L.Ed. 1693—U, S. Trust Co. of New 
York V. Anderson, C.C.A.NY., 65 P. 
2d 575, 89 A.L.R. 994, certiorari de¬ 
nied 54 S.Ct 120, 290 U.S. 683, 78 
L.Ed. 589—Isaac G. Johnson & Co. 
V. U. S., D.C.N.Y., 55 P Supp. 764, 
reversed on other grounds, C.C.A., 
149 P.2d 85L 

Before rule was established by the 
supreme court, some cases held that 
the interest did not constitute tax¬ 
able income.—C. I. R. v. Appleby’s 
Estate, C.aA., 123 P.2d 700—Sea¬ 
side Improvement Co. v. C. I. R., C.C. 
A., 105 F.2d 990, certiorari denied 60 
S.Ct 263. 308 U.S. 618, 84 L.Ed. 516. 

52. U.S,—^Posselius v. U. S., CtCL, 
31 F.Supp. 161—^Williams Land Co. 
V. U. S., CtCL, 31 F.Supp. 154. 

Agreement to accept installment pay¬ 
ments 

An agreement of property owners 
to accept payment of condemnation 
award in ten annual installments in¬ 
stead of in one year as provided in 
city charter, did not constitute a 
“loan” made by the taxpayer on the 
ground that city borrowed from the 
taxpayer the cost of his land, in de¬ 
termining whether interest on the un¬ 
paid balance of the award was ex¬ 
empt from federal income taxes, 
where the contract simply deferred 
the time of payment of the award, 
it being immaterial that as an added 
consideration for deferment, the city 
which was in acute financial diffi¬ 
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culty agreed that the award should 
be tax exempt by the city.—Holley 
v. U. S.. C.C.A.Mich., 124 F.2d 909, 
certiorari denied 62 S.Ct. 1276, 316 U. 
S. 685, 86 L.Ed. 175T. 

53. U.S.—Landon v. C. I. R., C-C-A., 
59 P.2d 989, motion denied 61 F.2d 
1033. 

Gains and profits from sales and ex¬ 
changes as taxable income see infra 
§§ 165-191. 

54. U.S.—Helvering v. Stockholms 

Enskilda Bank, App.D.C., 55 S.Ct 
‘50, 293 U.S. 84, 79 L.Ed. 211, 

followed in British-American To¬ 
bacco Co. V. Helvering, 55 S.Ct. 55, 
293 U.S. 95. 79 L.Ed. 21-8—Monell 
V. Helvermg, C.C.A., 70 F.2d 631. 

Tax refund as obligation of resident 
Interest paid on amount of federal 
income tax refund to nonresident for¬ 
eign corporation is taxable as Income 
from interest-bearing obligation of 
“resident,” the United States being 
considered a “resident” of United 
States within statute taxing income 
from interest-bearing obligations of 
residents.—Helvering v. Stockholms 
Enskilda Bank. App.D.C., 55 S.Ct. 50, 
293 U.S. 84, 79 L.Ed. 211, followed in 
British-American Tobacco Co. v. Hel¬ 
vering, 55 S.Ct 55, 293 U.S. 95, 79 
L.Ed. 218. 

55. U.S.—^American Viscose Corpo¬ 
ration V. C. 1. R.. CC.A., 56 F.2d 
1033, certiorari denied 53 S.Ct. 17, 
287 U.S. 615, 77 L.Ed. 534. 

58. U.S.—U. S. V. Stewart. Cal., 61 

S.Ct 102, 311 U.S. 60, 85 L.Ed. 40, 
rehearing denied 61 S.Ct. 390, 311 
U.S. 729, 85 L.Ed. 475. 

Bailur© to adopt substitutes 
Where, during the hearings and 
debates in congress on the Federal 
Farm Loan Act of 1916, various sub¬ 
stitute bills were offered by the terms 
of which “interest” rather than “in¬ 
come” as provided by the act was ex¬ 
empted from taxation, but the sub¬ 
stitute bills were overall substitutes, 
failure of their adoption was not 
impliedly due to the desire of con¬ 
gress to grant a broader exemption 
than “interest.”—U. S. v. Stewart, su¬ 
pra. 
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est as income, within the Internal Revenue Code, 
26 U.S.C.A. § 201, and similar statutes, defining 
gross income of life insurance companies as includ¬ 
ing interest,even though the property is of less 
value than the amount of the principal due,^s but 
where the mortgagee is not a life insurance com¬ 
pany the rule has been held to have no applica¬ 
tion,®^ and it has been held that, in view of treas¬ 
ury regulations which provide that where a credi¬ 
tor buys in mortgaged property loss or gain is re¬ 
alized and is measured by the difference between 
the obligation and the fair market value of the 
property at the time of foreclosure, a mortgagee 
who bids in the mortgaged property for the full 
amount due is not taxable for the amount of inter¬ 
est as income under the Internal Revenue Code, 26 
U.S.C.A. § 22 (a), where the value of the property 
is less than the amount due on the principal.®^ 
Where the mortgaged property is surrendered to 
the mortgagee in consideration of forgiveness of 
the mortgage debt taxable income to the mortgagee 
for accrued interest results only to the extent the 
value of the property exceeds the amount of the 
principal due.®^ 


Uncollected interest. Interest accrued on the 
books of the taxpayer is not taxable income if there 
is no reasonable expectancy that it will be paid,®^ 
but interest accrued on the taxpayer’s books is 
taxable as income if there is a reasonable expec¬ 
tation that the interest will be paid,^^ even though 
the uncollected interest is usurious and thereby le¬ 
gally uncollectable.®^ 

The tax period in which interest is taxable is 
considered infra § 220. 

§ 116. - Partnership Income 

A partner is taxable c/fn the basis of his distributive 
share of the net income of the partnership Irrespective 
of the fact that it may not be currently distributable. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 182, and similar statutes, a partner is taxable on 
the basis of his distributive share of the net in¬ 
come of the partnership®® on the basis of ordinary 
income,®® irrespective of the fact that by an agree¬ 
ment of the parties or by operation of law it may 
not be currently distributable;®'^ but a partner’s 
distributive share which results from his own pay- 


57. U.S.—^Helveringr v. Midland Hut 
Life Ins. Co., 57 S.Ct. 423, 300 U.S. 
216, 81 L.Ed. 612, 108 A.L.R. 436, 
rehearing- denied 57 S.Ct. 752, 300 

U. S. 68S, -81 L.Ed. 889—Helvering v. 
Missouri State Life Ins. Co., C.C.A., 
78 P.2d 778—^National Life Ins. Co. 

V. U. S., 4 F.Supp. 1000, 78 Ct.Cl. 
369, certiorari denied Lucey v. U. S., 
54 S.Ct. 560, 291 U.S. 683, 78 L.Ed. 
1070. 

58. U.S.—^Helvering v. Midland Mut. 
Life Ins. Co.. 57 S.Ct. 423, 300 U.S. 
216, 81 L.Ed. 612, 108 A.L.R. 436, 
rehearing denied 57 S.Ct. 752, 300 
U.S. 688, 81 L.Ed. 889. 

59. U.S.—Nichols V. C. I. R., C.C.A.. 
141 P.2d 870. 

60. U.S.—Nichols V. C. I. R., supra. 

61. U.S.—Helvering v. Missouri 
State Life Ins. Co., C.C.A., 78 P.2d 
778. 

62. U.S.—Corn Exchange Bank v. U. 
S., C.C.A.N.Y., 37 F.2d 34. 

Interest accrued by mistake 
Where as part of a reorganization 
transaction whereby a taxpayer 
transferred stock in subsidiary cor¬ 
porations in exchange for stock of 
the transferee the taxpayer agreed 
to cancel indebtedness of the subsi¬ 
diaries, interest on such indebtedness, 
which was accrued on the books of 
the taxpayer by mistake and was 
canceled on demand and never re¬ 
ceived, was not taxable.—C. I. R. v. 
Western Power Corporation, C.C.A., 
94 P.2d 563. 

63. U.S.—Broderick v. Anderson, D. 
C.N.Y., 23 F.Supp. 488. 


64. D.C.—Barker v. Magruder, 95 F. 
2d 122, 68 App.D.C. 211. 

65. US.—Johnston v. C. I. R., C.C.A., 
86 F.2d 732, certiorari denied 57 
S.Ct. 784, 301 US. 683, 81 L.Ed. 1341 
—C. I. R. V. Smiley, C.C.A., 86 F. 
2d 658. 

D.C.—Schwerin v. C. I. R., 139 F.2d 
843, 78 U.S.App.D.C. 275. 
Distributioa 

Partnership agreement regarding 
distribution of profits is determina¬ 
tive of respective liabilities of part¬ 
ners for federal income taxes. 

U.S.—Heilman v. U. S., Ct.Cl., 44 F. 
2d 83. 

D.C.—Schwerin v. C. I. R., supra. 
Gains in wagering transactions 

If individuals carrying on business 
in partnership make gains in wager¬ 
ing transactions, share of each is a 
“wagering gain" of the individual 
partner.—Jennings v. C. 1. R., C.C.A. 
Tex., 110 F.2d 945, certiorari denied 
Helvering v. Jennings, 61 S.Ct. 169, 
311 U.S. 704, 85 L.Ed. 457. 

Nonresident alien’s income tax re¬ 
turn was properly surcharged with as 
much of interest paid on partnership 
capital contribution as was proper¬ 
ly allocable to American business 
since this was income to him.—Bill- 
will er’s Estate V. C. I. R., G.C.A., 31 
F.2d 286, certiorari denied 49 S.Ct. 
481, 279 U.S. 866, 73 L.Ed. 1003. 
Profits on retirement of partner 
Where under California law part¬ 
nership could be terminated by part¬ 
ner’s transferring his co-ownership 
rights in specific partnership real 
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and personal property, by partner’s 
assigning to the continuing partners 
his interest in the partnership or by 
partner's requiring an accounting and 
a determination of his partnership in¬ 
terest and recovering from the con¬ 
tinuing partners his share of the 
profits and surplus, the fact that 
there was involved the same value to 
the retiring partner in each of three 
processes of realizing it did not 
make one process, subject to income 
tax, nontaxable because another non- 
taxable was not chosen.—Stilgen- 
baur V. U. S., C.C.A.Cal., 115 F.2d 
283. 

Under Income Tax Ikaw of 1913, 
38 U.S.St. at p 172, a member of 
a partnership need not include as 
part of his net income subject to tax 
that part derived through a partner¬ 
ship which had been received by the 
firm as dividends on stock owned by 
it in corporations taxable on their 
net income, a partnership having no 
legal entity as a corporation.—U S. 
V. Coulby, D.C.Ohio, 251 F. 982, af¬ 
firmed 258 F. 27. 169 C.C.A. 165. 

66. US.—Johnston v. C. I. R., C.C.A., 
86 F.2d 732, certiorari denied 67 
S.Ct. 784, 301 US. 683, 81 L.Ed. 
1341. 

67. US.—Heiner v. Mellon, 58 S Ct. 
926. 304 U.S. 271, 82 L Ed. 1337-— 
Harnss v. C. I. R, C.C.A., 143 F. 
2d 279—Bourne v. C. I. R., C.C.A., 
62 F.2d 648, certiorari denied 54 
S.Ct. 67, 290 U.S. 650, 78 L.Ed. 1048 
—Ruprecht v. C. I. R., C.C.A., 39 
F.2d 468. 
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inents to the partnership is not taxable as income 
received by him.^s partner who has no initial 
capital contribution to amortize receives all his dis¬ 
tributions as income whether they are received 
while business continues or as his share on the 
winding up of the partnership.^^ ^ profit from a 
purely individual transaction by a partnership mem¬ 
ber is taxable to him individually and cannot be 
considered the profit in whole or in part of other 
members of the partnership.'^0 

A surviving partner who agrees to pay interest 
on the deceased partner’s share of the business to 
the heirs rather than pay the proportion of profits 
attributable to that share, is taxable for the total 
profits of the partnership less the amount paid as 
interest to the heirs.^i 

An exchange of a partnership interest for a pro¬ 
portionate percentage of the stock in a corporation 
formed to take over the partnership business does 
not result in taxable income on the stock received 
where the incorporation is a mere paper transac- 

lion.'^2 

Stock received by a partnership for services ren- 
'dered is income of the partnership, and the value 
•of the stock is to be computed as of the time it is 


§ 118 

received rather than as of the end of the taxable 
year, whether or not it is distributed.'^^ 

§ 117 , - Purchase below Value in Gen¬ 

eral 

The purchase of property for le^ than its true value 
does not of itself result in taxable income, although, as 
a general rule, a taxpayer realizes income by the pur¬ 
chase of his own obligations at less than their face 
value. 

The purchase of property for less than its true 
value does not of itself result in a realization of 
taxable income.'^^ Generally, however, a taxpayer 
realizes income by the purchase of his obligations 
at less than their face value,^® but the entire busi¬ 
ness transaction must be considered on the ques¬ 
tion whether there is a taxable gain.'^'^ Thus, one 
who purchases at a discount obligations of another 
which he has assumed is taxable for the difference 
between the face value of the obligations and the 
sum paid therefor as realized gain, in the absence 
of proof that loss was suffered on the whole trans¬ 
action in which the obligations were assumed.'^S 

§ 118. - Purchase by Corporation of Its 

Own Stocks or Securities 

Generally, taxable gain is realized by a corporation's 
purchase of its bonds or obligations at a price less tha^n 
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Deceased partner's share 

Profits of partnership not received 
by deceased partner as income during 
his lifetime, but representing his 
share in assets of partnership dis¬ 
solved by his death, were held to be 
“principal” and not “income” so as 
to be taxable as income received by 
.deceased, since the partnership was 
an entity, profits of which were in¬ 
come to partnership and not to in¬ 
dividual partners until set apart and 
received by partners.—TJ. S. v. Wood, 
D.C.Pa., 8 P.Supp. 939, affirmed C.C. 
A., 79 P.2d 286, certiorari denied 56 
S.Ct. 249. 296 U.S. 643, 80 L.Ed. 457. 

68. Payment of commissions to part¬ 
nership 

Where partnership which was en¬ 
gaged in stock brokerage business 
was paid commissions by one partner 
. on stock transactions made by him, 
such partner was paying commissions 
to himself through conduit of part¬ 
nership and such payments were not 
taxable “income” to him.—Benjamin 
V. Hoey, O.C.A.N.Y., 139 P.2d 945. 

69. U.S.—^Helvering v. Smith, C.C.A., 
90 P.2d 590. 

* 70. U.S.—Hogle V. C. I. R., C.C.A., 

132 F.2d 66—Wegener v. C. I. R., 
C.C.A.Tex., 119 P.2d 49, certiorari 
denied Wegener v. Helvering, 62 S. 
Ct. 84, 314 U.S. 643, 86 L.Ed. 516— 
Burns .V. -U. .S., D.C.Cal., 61 P.Supp. 

. 312. 


Commissions paid direct to one, 
partner of a selling agency for serv¬ 
ices rendered by the partnership, in 
conformity with an agreement by 
which the partner relinquished rights 
in other gross receipts, have been 
held not to constitute income of the 
partnership.—Bowers v. New York 
Trust Co., C.C.A.N.Y., 9 P.2d 548. 

71. E.C.—^Pomeroy v. Helvering, 68 
P.2d 411, 62 App.DC. 364, certio¬ 
rari denied 54 S.Ct. 714, 292 U.S. 
635, 78 L.Ed. 1488. 

72. U.S.—Heafey v. Allen, D.C.Neb., 
34 P.2d 941. 

73. U.S.—Bartlett v. C. I. R., C.C.A., 
71 P.2d 601. 

74. U.S.—Bartlett v. C- I. R.. supra. 

75. U.S.—Palmer v, C. I. R., 58 S. 
Ct. 67, 302 U.S. 63, 82 L.Ed. 50— 
Timberlake v. C. I. R., C.C.A., 132 
F.2d 259—^Elverson Corporation v. 
Helvering, C.C.A., 122 F.2d 295— 
C. 1. R. V. Wood, C.C.A., 107 P.2d 
869, reversed on other grounds Hel¬ 
vering V. Wood, 60 S.Ct. 807, 309 
U.S. 637, 84 L.Ed. 993—Board v. 
C. I. R., C.C.A., 51 F.2d 73, certio¬ 
rari denied 52 S.Ct. 35, 284 U.S. 
658, 76 L.Ed. 557. 

Purchase from corporation hy stock¬ 
holder 

A stockholder’s purchase of realty 
from corporation for less than its 
actual value does not result in tax¬ 
able gain or, profit to the stockhold¬ 
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er growing out of his interest in 
property, such interest not being 
capital interest.—C. I. R. v. Van 
Vorst, C.C.A., 59 P.2d 677. 

Syndicate member 
A good faith purchase of corpora¬ 
tion stock by syndicate member for 
less than price charged public does 
not result in taxable income until 
the disposal of the stock.—Rose v. 
Trust Co. of Georgia, C.C.AGa., 28 
P.2d 767. 

76- U.S.—Hextell v. Huston, B.C. 
Iowa, 28 P.Supp. 521, appeal dis¬ 
missed, C.C.A., Huston v. Hextell, 
107 P.2d 1016. 

Purchase by corporation of its own 
stocks or securities see infra § 118. 

77- U.S.—^Hextell v. Huston, supra. 

78- U.S.—^Helvering v. American 
Chicle Co., 54 S Ct. 460, 291 U.S. 
426, 78 L.Ed. 891—Corporacion de 
Ventas de Salitre Y Yoda de Chile 
V. C. I. R., C.C.A., 130 F.2d 141. 

Retirement of mortgage bond 

Where taxpayers assumed personal 
liability for payment of mortgage 
bond in consideration of extension of 
maturity date, and after maturity 
date as extended taxpayers, while 
solvent, retired bond at a discount 
through straw parties, amount by 
which taxpayers* liabilities were ex¬ 
tinguished without any decrease in 
assets constituted taxable “income.” 
—^Frank v. U. S., D.C.Pa., 44 P.Supp. 
729, affirmed, C.C.A, 131 P.2d 864. 
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the Issuing price If there is no shrinkage of assets. 
Whether acquisition by a corporation of Its own stock 
gives rise to a taxable gain depends on the real nature 
of the transaction Involved. 

Where a corporation purchases bonds or oblig-a- 
tions issued by it at a price less than the issuing 
price and there is no shrinkage of assets, the dif¬ 
ference between the issuing price and the subse¬ 
quent repurchasing price is taxable incomeJ® In 
order that the rule may apply the obligation must 
be one which unconditionally subjects the obligor’s 
assets to liability for the payment of a fixed 
amount®^ The rule does not apply where due to 
shrinkage of the corporation’s assets no funds are 
released for the use of the corporation.^^ Under 
treasury regulations in effect before 1934, it was 
held that the bonds must be retired for a taxable 
gain to be realized, ^2 but under subsequent regu¬ 
lations the acquisition of the bonds for retirement 


has been held to be the identifiable event for the 
purpose of ascertaining whether income has been 
realized.^2 Where the corporation issues bonds as 
dividends in a distribution of surplus, the corpora¬ 
tion’s purchase of the bonds at less than their face 
value does not result in taxable income.^^ 

Solvency or insolvency is of some importance in 
determining whether a taxable gain is realized, 
but the fact that a corporation has financial diffi¬ 
culties which are not the substantial equivalent of 
insolvency is irrelevant with respect to the ques¬ 
tion whether a corporation realizes taxable income 
by buying in its obligations at less than face val¬ 
ue.^® 

Stock. Whether acquisition by a corporation of 
its own stock gives rise to a taxable gain depends 
on the real nature of the transaction involved,^'^ 
and not necessarily on the disposition of the stock 


79. TJ.S.—U. S. V. Kirby Lumber Co., 
CtCl., 52 S.Ct 4. 284 U.S. 1. 76 L. 
Ed, 131—Fifth Ave.-Fourteenth St. 
Corp. V. C. 1. R., C.C.A., 147 F.2d 
453—'Corporacion de Ventas de Sal- 
itre T Yoda de Chile v. C. 1. R., 
C.C.A., 130 P.2d 141—C. L R, v. 
Coastwise Transp. Corporation, C. 

C. A., 71 P.2d 104, certiorari denied 

Coastwise Transportation Corpora¬ 
tion V. C. I. R., 55 S.Ct. 110, 293 
U.S. 595, 79 L.Ed. 689—C. 1. R. v. 
American Chicle Co., C.C.A., 65 

P.2d 454, reversed on other g'rounds 
Helveri|ig- v. American Chicle Co., 
154 S.CC 460, 291 U.S. 426, '78 L.Ed. 
891—C. I. R. V. Coastwise Transp. 
Corporation, C.C.A., 62 P.2d 332— 
Little War Creek Coal Co. v. U. S., 

D. C.W.Va., 25 P.Supp. 764, reversed 
on other grounds, C.C.A., U. S. v. 
Little War Creek Coal Co., 104 P. 
2d 483—American Brake Shoe & 
Foundry Co. v. Interborough Rapid 
Transit Co., D.C.N.Y., 19 P.Supp. 
234. 

Obligation incurred in purchase of 
property 

Where a corporation buys in its 
own mortgage certificates for less 
than the face value, a taxable income 
is realized even though the indebted¬ 
ness was incurred in the purchase of 
property if the certificates are not 
purchased from the seller of the 
property.—Fifth Ave.-Fourteenth St. 
Cnrp. V. C. I. R., C.C.A., 147 F.2d 
453. 

Purchase by principal stockholder 
Where principal corporate stock¬ 
holder purchased corporation’s mort¬ 
gage notes at discount and trans¬ 
ferred them to corporation for credit 
of amount paid therefor, amount of 
discount was taxable as income of 
corporation.—Briarclift Inv. Co. ‘v. 
C. I. R., C.C.A.Ga., 90 P.2d 330, cer¬ 
tiorari denied 58 S.Ct. 56, 302 U.S. 
731, 82 L.Ed. 565. 


80. U.S.—Corporacion de Ventas de 
Salitre T Yoda de Chile v C. I. R., 
C.C.A., 130 F.2d 141. 

Debentures payable out of earning's 
Where Chilean nitrate and iodine 
corporation was organized under spe¬ 
cial law without regular sharehold¬ 
ers, with “dividends’^ being paid to 
“adhering” producers who had no in¬ 
terest in assets other than earnings, 
and hence would not bear the bur¬ 
den of any tax paid by the corpora¬ 
tion in proportion to their interests, 
and the corporation issued deben¬ 
tures payable only out of a certain 
percentage of profits, if earned, the 
corporation did not realize taxable 
“income” by purchasing such deben¬ 
tures in the United States at less 
than face value.—Corporacion de 
Ventas de Salitre Y Yoda de Chile 
V. C. I. R., supra. 

Obligations held absolute 

U. S.—^Fifth Ave.-Fourteenth St. Corp. 
V. C. I. R., C.C.A., 147 F.2d 453. 

81. U.S.—Transylvania R. Co. v. C. 
I. R., C-C.A., 99 F.2d 69. 

82. U.S.—Transylvania R. Co. v. C. 
I. R., supra. 

What constitutes retirement 

(1) Under treasury regulation 
treating as taxable income excess of 
par value over repurchase price of 
bonds of corporation where corpo¬ 
ration “retires” bonds, physical can¬ 
cellation of bonds is not required.— 
American Brake Shoe & Foundry Co. 

V. Interborough Rapid Transit Co., 
D.C,N.Y., 19 F.Supp. 234. 

(2) Whether bonds purchased by 
a corporation are retired so as to 
justify taxing of gain In transaction 
is a question of intention.—^Trans- 
sylvania R. Co. v. C, I. R., C.'C.A., 99 
F.2d 69, 

(3) Intention to keep indebtedness 
alive must be clearly shown, for 
general rule is that where indebted¬ 
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ness is in fact paid, evidences of it 
cannot be reissued for a new or dif¬ 
ferent debt.—^American Brake Shoe 
& Foundry Co. v. Interborough Rap¬ 
id Transit Co., supra. 

(4) Only in an ambiguous situa¬ 
tion could accounting practice be of 
weight in showing intention of tax¬ 
payer.—^American Brake Shoe & 
Foundry Co. v. Interborough Rapid 
Transit Co., supra. 

Time of retirement 

Excess of par value over repur¬ 
chase price of bonds retired by cor¬ 
poration is taxable income, whether- 
or not bonds are retired in year ot 
their issuance.—American Brake 
Shoe & Foundry Co. v. Interborough- 
Rapid Transit'Co., supra. 

83. U.S.—Tennessee Consol. Coal 
Co. V. C. I. R., O.C.A., 145 F.2d 631. 

Entry of bonds as liability 

Where corporate taxpayer repur¬ 
chased own bonds during taxable 
year for less than par value thereof, 
thereby relieving itself from obliga¬ 
tion to pay bonds at maturity, and 
had right to use them during tax 
year to control price at which of¬ 
fered bonds were redeemable out of 
sinking fund in accordance with pro¬ 
visions of deed of trust securing' 
bonds, it thereby realized taxable in¬ 
come, regardless of whether bonds 
purchased were set up on books as a 
liability and so remained until 
turned over to trustee and destroyed. 
—Tennessee Consol. Coal Co. v. C. 
I. R., supra. 

84. I. R. V. Rail Joint Co., 
C.C.A., '61 F.'2d 751. 

85. U.S.—Fifth Ave.-Fourteenth 
St. Corp. V. C. I. R., C.C.A., 147 F. 
2d 453. 

86. U.S.—Fifth Ave-Fourteenth St.. 
Corp. V. C. I. R., supra. 

87. U.S.—Allyn-Zerk Co. v. C. I.. 
B., C.C.A., 83 F;2d 526—<X 1. R. V- 
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after acquisition,^^ and hence it is immaterial 
whether acquired stock becomes treasury stock ei¬ 
ther by action of the corporation or by operation 
of law if it in fact represents corporate gain.^^ 
Where the corporation deals with its own shares as 
it might in the capital stock of another corpora¬ 
tion, the gain is taxable income.^O 

Under early treasury regulations the rule gener¬ 
ally was that a corporation does not receive a tax¬ 
able gain from the purchase of its own capital 
stock,but the rule has been held to be limited 
to transactions in which the shares are acquired in 
connection with a readjustment of the capital struc¬ 
ture of the corporation-92 

Gains from sales by a corporation of its own 
stock are considered infra § 183. 


§ 119 

I 119 ^ - Recoupment or Reduction of 

Losses or Deductions 

Although the mere diminutfan of loss is not gain, 
profit, or income, ordinarily recoupments of losses or 
items formerly deducted are regarded as income for 
tax purposes at least to the extent to which the deduc¬ 
tion resulted in a tax benefit to the taxpayer. 

Although the mere diminution of loss is not gain, 
profit, or income,99 ordinarily recoupments of losses 
or items formerly deducted are regarded as income 
for tax purposes.94 Thus later collection of a debt 
allowed as a deduction in a previous year as worth¬ 
less is taxable income, 95 to the extent to which the 
deduction resulted in a tax benefit to the taxpay- 
er,96 but the mere repayment of a debt does not 
constitute taxable income and it is only where the 
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S. A, Woods Mach.. Oo., C.-C.A., 57 
:P.2d 635, certiorari denied S. A. 
Woods Mach. Go. v. C. I. PL, 53 S. 
Ct IS, 287 U.S. 613, 77 L.Ed. 5'32 
—Aviation Capital v. Pedrick, D. 
C.N.Y., 56 F.Supp. 3*64, affirmed, C. 
G-A., 14iS P.2d 165, certiorari de¬ 
nied '66 S.Ct 28. 

58. U.S.—Golden State Theatre & 
Realty Corporation v. C. I. R., C. 
C.A., 125 F.2d 641—C. I. R. v. Boca 
Ceiga Development Co., C.C.A., 66 
F.2d 1004. 

59. U.S.—Golden State Theatre & 
Realty Corporation v. C. I. R., C. 
C.A., 125 F.2d 641. 

SO. U.S.—Putnam v. U. S., C.O.A. 
Mass., 149 F.‘2d 7‘21—Golden State 
Theatre & Realty Corporation v. 
C. L R., C.C.A., 125 F.2d 641— 
Aviation Capital v. Pedrick, D.C.N. 
Y., 56 F.Supp. 964, affirmed, C.C. 
A., 14S F.2d 165, certiorari denied 
'66 S.Ct. 28. 

Shares received in settlement of debt 
Where corporation, in settlement 
of patent infringement suit, received 
shares of its own capital stock 
which it retired, such acquisition 
gave rise to taxable gain.—C. I. R. v. 
S. A. Woods Mach. Co., C.C.A., 57 
F.2d 635, certiorari denied S. A. 
Woods Mach. Co. v. C. I. R., '53 S.Ct. 
15, 287 U.S. *613, 77 KEd. 5'3-2. 

Stock received in sale of assets 
Value of its own stock received by 
•corporation as partial consideration 
in sale of assets, which was canceled 
on its receipt, was held properly 
computed as gross income for pur¬ 
pose of determining taxable net in¬ 
come.—^Allyne-Zerk Co. v. C. I. R., 
C.C.A., 83 P.2d 525. 

Acquisition of stock used to pay 
* debt 

Where corporate taxpayer satisfied 
debt owing to its general counsel for 
services rendered by transfer to 
counsel of shares of taxpayer’s capi¬ 
tal stock and taxpayer acquired 
stock transferred at a cost less than 


price at which it was transferred, ’ 
the taxpayer realized a taxable “in¬ 
come.”—Helvering v. Edison Bros. 
Stores, C.C.A., 133 F.‘2d 575, certio¬ 
rari denied Edison Bros. Stores v. 
Helvering, 63 S.Ct. 1166, 319 U.S. 
752, S7 L.Ed. 1706. 

91. U.S.—Johnson v. C. I. R., C.C.A. 
Tex., 56 P.2d 58, certiorari denied 
Johnson v. Burnet, 52 S.Ct. 502, 
286 U..S. 551, 76 L.Ed. 1287—Jewel 
Tea Co. v. U. S., D CH.Y., 15 F. 
Supp. 56, affirmed, C.C-A., 90 'F.’2d 
<451, 112 A.L.R. 182. 

92. U.S.—C. I. R. V- S. A. Woods 
Mach. Co., C.C.A., 57 F.'2d 635, cer¬ 
tiorari denied S. A. Woods Mach. 
Co. V. Commissioner of Internal 
Revenue. 53 S.Ct. 15. '287 U.S. 613, 
77 L.Ed, 532. 

93. U.S.—Transylvania R. Co. v. O. 
I. R., aC.A., 99 F.2d 69. 

Balance sheet improvement 

The courts have been astute to 
avoid taxing as income every bal¬ 
ance sheet improvement brought 
about through a debt reduction.— 
Helvering v. American Dental Co., 
63 S.Ct. 577, 318 U.S. 3.22, 87 L.Ed. 
785. 

Repayment in depreciated currency 
Transaction whereby borrower of 
German marks repaid them at time 
when they had fallen in value was 
held not to result in gain from cap¬ 
ital or labor, so as to authorize in¬ 
come tax, where result of whole 
transaction for which money was 
borrowed was a loss, and the repay¬ 
ment in the depreciated currency 
merely reduced the loss.—^Bowers v. 
Kerbaugh-Empire Co., N.T., 46 S.Ct. 
449, 271 U.S. 170, 70 L.Ed. Si86. 

94. U.S.—Griffiths v. Helvermg, 60 
,S.Ct. *277, 308 U.S. 355, 84 L.Ed. 
319—^Athens Roller Mills v. C. I. 
R., C.C'A., 13'6 'F.2d 125—C. I. R. 
V. U. S. & International Securities 
Corporation, C.C.A., 130 F.2d 894, 
reheard 138 F.‘2d 416—C. I. R. v. 
Van Schaick, C.C.A., 8‘3 'F:2d '940— 
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Putnam Nat. Bank v. C. I. R., C- 
C.A.Pla., 50 F.3d 158—Stearns Coal 
& Lumber Co. v. Glenn, D.C.Ky., 
42 F.Supp. 28. 

95. U.S.—Helvermg v. State-Plant¬ 
ers Bank & Trust Co., C.C.A., 1*30 
F.2d 44, 143 A.L.R. 333—Hamlen 
V. Welch, C.C.A.Mass., 116 F.2d 
413—S. Rossin & Sons v. C. I. R., 

C. C.A., 113 F.'2d 652—Putnam Nat. 
Bank v. C. I. R., C.C.A-Fla., 50 F. 
2d 158—Philadelphia Nat. Bank v. 
Rothensies, D.C.Pa., 43 F.Supp. 923 
—Stearns Coal & Lumber Co, v. 
Glenn, D.C.Ky., 42 F.Supp. ‘28—^Lit¬ 
tle War Creek Coal Co. v. U. S., 

D. C.W.Va., 25 F.Supp. 764, re¬ 
versed on other grounds U. S, v. 
Little War Creek Coal Co., 104 F. 
2d '483. 

Recovery by trajisferee of creditoir’s 
assets 

Where, in 193'3, six banks as part 
of a reorganization conveyed to -tax¬ 
payer all their assets, including 
debts charged off earlier i*n the year, 
recoveries by taxpayer in 1934 on 
the charged-off debts were taxable 
“income” of the taxpayer.—^Nation¬ 
al Bank of Commerce of Seattle v. C. 
I- R., C.C.A., 115 P.2d 875. 

Release of indebtedness as pasonent 
The incidental release by corpora¬ 
tion of insolvent guarantor’s indebt¬ 
edness to it which had previously 
been charged off as worthless did 
not constitute recovery of payment 
of purportedly worthless debt so as 
to increase corporation’s taxable in¬ 
come for current tax year by the 
amount of such debt.—^Mid-West 
Rubber Reclaiming Co. v. C. I. R., 
C.C.A., 131 F.2d 157. 

96. U.S.—^Dobson v. C. I. R., Minn., 
.64 S.Ct. 239, 320 U.S. 489, 88 LEd. 
‘248, rehearing denied 64 S.Ct. 495, 
321 U.S. 231, 88 L.Ed. '691, man¬ 
date conformed to, C.C.A., Helver¬ 
ing V. Collins’ Estate, 14‘2 F.'2d 454, 
and Helvering v. Dobson, 142 F.2d 
464, two cases. 
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debt has been charged off and allowed as a deduc¬ 
tion that it is to be included in income when sub¬ 
sequently collected.^In like manner recoupment 
of losses on sales of stock for which deductions 
were claimed are taxable as ordinary income,^^ but 
only to the extent that the deductions resulted in 
a tax savings to the taxpayer in the year in which 
they were claimed.^^ A depletion deduction taken 
by a lessor of mineral property in a year when no 
ore, oil, or gas was extracted is to be included as 
taxable income at the termination of the lease,^ al¬ 
though the lessor received no tax benefit from the 
depletion deduction.^ 


Other items held to constitute taxable income 
within the rule include an amount recovered as ad¬ 
ditional compensation on a government contract^ 
although the taxpayer had sustained net losses in 
previous years in connection with the transaction;^ 
a reserve for bad debts after the necessity therefor 
ceased to exist and it became available for use in 
the taxpayer’s business surplus funds from a 
state depositors’ guaranty fund which are restored 
to contributing banks a refund of taxes^ or a 
reduction in tax liability^ for which a deduction 
had previously been taken; and sums earned by 


Rule prior to statutory amendment 

(1) Prior to the Revenue Act of 
1942 § 116, Internal Revenue Code, 
26 U.S.C.A. § 22 (b> (r2), the inclu¬ 
sion in g:ross income of collections 
on had debts, previously charged off 
as worthless, was held in some cases 
not to be dependent o-n whether the 
charge-off has resulted in a tax ben¬ 
efit to the taxpayer.—C. I. R. v. XJ. 
S. & International Securities Corpo¬ 
ration, C.C,A., 130 P.2d )894, reheard 
138 P.2d 416—Helvering v. State- 
Planters Bank & Trust Co., C.C.A., 
130 F.2d 44, 143 A..Ii.R. '33'3—Stearns 
Coal & Lumber Co. v. Glenn, D.C.Ky., 
42 P.Supp. 28. 

(2) In other cases it was held that 
income tax cannot be imposed on re¬ 
coveries of bad debts for which de¬ 
ductions have previously been taken, 
unless such deductions resulted in 
benefit to taxpayer by reducing his 
tax liability.—^Philadelphia Nat. 
Bank v. Rothensies, D.C.Pa., '43 F. 
Supp. 923. 

(3) It was also held that, where 
during previous years mortgagee 
charged off to real estate expense 
and claimed as bad debt deductions a 
certain amount out of the total sum 
for which property was mortgaged, 
but the deductions did not result in 
reduction of mortgagee’s tax and 
when mortgagee purchased property 
at foreclosure sale its bid included 
such amount, the amount was held 
to be a nontaxable recovery.—^Zion’s 
Savings Bank & Trust Co, v. Korth, 
D.C.TJtah, 5‘6 F.Supp. 519, affirmed, 
C.C.A., Korth v. Zion’s Savings Bank 
& Trust Co., 148 F.’2d 170. 

97. U.S.—Plelvering v. State-Plant¬ 
ers Bank & Trust Co., C.C.A., 130 
F.2d 44, 143 A.L.R. 33'3--National 
Bank of Commerce of Seattle v. C. 

I. R., C.C.A., 115 F.2d 875—Phila¬ 
delphia Nat. Bank v. Rothensies, 
D.C.Pa., 43 F.Supp. 9,2'3. 

Restoration or return of -capital as 
capital gain see infra § 163. 

9a U.S —Dobson v. C. I. R., Minn., 
64 S.Ct. 495, 321 U.S. 231, 88 L.Ed. 
691, mandate conformed to, C.C. 
A., Helvering v. Collins’ Estate, 


142 F.2d 454, and Helvering v. 
Dobson, 142 F.2d 4'54, two cases. 
99. U.S.—Dobson v. C. I. R., Minn., 
'64 S.Ct. 239, 320 U.S. 48'9, 88 L.Ed. 
248, rehearing denied 64 S.Ct. 495, 
321 U.S. .231, '88 -L.Ed. 691, mandate 
conformed to Helvering v. Collins’ 
Estate, 142 F.2d ’454, and Helver¬ 
ing V. Dobson, 142 F.'2d 454, two 
cases. 

Bad debt statute 

Fact that congress in the Revenue 
Act of 1942 § 116, Internal Revenue 
Code, '26 U.S.O.A. § ’22 (b) (12) in 
providing relief from rule that re¬ 
coveries of bad debts charged off 
constituted taxable income regard¬ 
less of tax benefits from the charge- 
off specifically excepted only recov¬ 
eries of bad debts does not warrant 
application of rule repudiated as to 
bad debts to recovery of other pre¬ 
viously deducted losses.—^Dobson v. 
0. I. R, Minn., 64 S.Ct 239, 320 U. 
S. 489, 88 L.Ed. 248, rehearing de¬ 
nied 64 S Ct 495, 321 U.S. ^'Sl, 8i8 L. 
Ed. 691, mandate conformed to, C. 
C.A., Helvering v. Collins’ Estate, 
142 F.2d 454, and Helvering v. Dob¬ 
son, 142 F.2d 4'54, two cases. 

1. U.S.—Douglas V. C. 1. R., 64 S. 

Ct 988, 322 U.S, 27-5, 88 L.Ed. 1271 
—Sneed v. C. I. R., C.C.A., 119 F. 
2d 767—Crabb v. C. I. R., C.C.A. 
Tex., 119 F.‘2d 772, case remanded 
121 F.2d 1015—Langdon-Warren 
Mines v. Reynolds, DC.Minn., -52 
F.Supp. 512. 

Materiality of comparative value of 
ore 

Where the commissioner, acting 
under treasury regulation, included 
in taxable income for years when 
mining leases were canceled before 
removal of ore on which royalty had 
been paid amount of depletion de¬ 
ductions taken by taxpayers from 
taxable income derived from mining 
property in former years, the com¬ 
parative value of the ore was wholly 
immaterial and was properly disre¬ 
garded, since question ' was not 
whether the market value of the ore 
had increased or decreased, hut what 
forbearance had been indulged on 
account of a contingency which did 
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not occur.—Lament v. C. I. R., C.C. 
A., 120 F.2d 996. 

2. U.S.—Douglas v. C. I. R., C.C.A., 
134 F-'2d 762, affirmed 64 S.Ct. 988, 
322 U.S. 275, '88 L.Ed. 1271.' 

3. U.S.—Burnet v. Sanford & 

Brooks Co., 51 S.Ct. 150, 282 U.S. 
359, 75 L.Ed. 38'3. 

4. U.S.—S. Rossin & Sons v. C. L 
R., C.C.A., 113 P.2d 652. 

5. U.S. — ^Wichita State Bank & 

Trust Co. V. C. I. R., C.C.A., 69 F. 
'2d '595, certiorari denied Wichita 
State Bank & Trust Co. v. Helver¬ 
ing, 55 S.Ct. 73, 293 U.S. 562, 79 
L.Ed. '662. 

e. U.S.—Ben Bimberg & Co. v. HeN 
vering, C.C.A., 126 F'2d 412, cer¬ 
tiorari denied Ben Bimberg & Co. 
V. C. I. R., '6'3 -S.Ct. 8'2, 317 U.S. 641, 
87 LEd. 516—Union Trust Co., of 
Indianapolis v. C. I. R, C.C.A., Ill 
P.2d 60, certiorari denied 61 S Ct. 
12, 311 U.S 65'S, 85 D Ed. 421— 
Universal, Inc., v. C. I. R, C.C.A., 
109 P.2d 616—Rose v. Dobbs, C.C. 
A.Ga., 36 F.’2d 464—-Electric Stor¬ 
age Battery Co. v. Rothensies, D.C. 
Pa., 57 F.Supp. 731, affirmed, C.C. 
A., 152 F.2d 521. 

Where business of corporate tax¬ 
payer’s predecessor was operated at 
a loss for tax year 19’35, and prede¬ 
cessor’s deduction of processing tax 
payments merely reduced net loss 
and did not reduce tax liability, and 
taxpayer subsequently obtained a re¬ 
fund of part of the processing taxes, 
the amount recovered by taxpayer 
was taxable to it on theory that the 
predecessor had already utilized the 
expense in determining income tax 
liability.—Michael Carpenter Co. v. 
C. I. B., C.C.A., 136 F.'2d 61. 

7. U.S.—U. S. V. Detroit Moulding 
iCorp., D.C.Mich., 56 F.Supp. 754. 
Restoration of allowed depreciation 
to income 

W'here taxpayer was entitled to 
deductions of certain amounts treat¬ 
ed by commissioner of internal reve¬ 
nue as capital expenditures, depreci¬ 
ation allowed on such assets should 
be restored to income, in determin¬ 
ing income tax.—Harvey Coal Cor- 
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emplo 3 'ees and deducted from tlie emplo 3 "er’s income 
in return but which were not collected from the em¬ 
ployer.^ 

Cancellation of an indebtedness previous^ claim¬ 
ed as a deduction generall 3 " is considered supra § 
107. Sums released from an insurance company’s 
resen^e funds as taxable income are considered su¬ 
pra § 103. 

§ 120. - Rents, Roy'alties, and Bonuses 

Gross income includes income derived from rent or 
received as consideration for a mineral lease. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 22 (a), and similar statutes, gross income includes 
income derived from rent.^ A bonus paid to the 
lessor of a leasehold estate constitutes taxable in¬ 
come,^® although the bonus is paid by transferring 
bonds^^ or other property^^ to the lessor, or al¬ 
though the bonus payment purports to be a purchase 
of buildings on the leased land.^^ Rental paid by 
the lessee direct to the lessor’s stockholders is tax¬ 
able as income of the lessor corporation,but 
where stock held by the lessee is by agreement ex¬ 


cluded from receiving a share so that the amount 
apportionable to the lessee’s holdings is not paid, 
such amount is not taxable as income of the les- 
sor.^5 Rent which is abated by the lessor is not 
taxable income of the lessor.^® An amount depos¬ 
ited as security is not taxable as rent until it is ap¬ 
plied to the payment of rent.!*^ 

The payment of consideration by a tenant for re¬ 
lease from a lease is taxable as income of the les¬ 
sor if no proof of a corresponding loss to the les¬ 
sor by reason of termination of the lease is shown.^^ 

Rent from hisurance company's building. The 
rental value of a portion of a life insurance compa¬ 
ny’s building occupied by the company is not tax¬ 
able as income,^^ but where part of the building is 
rented the rent received is gross income and tax- 
able.20 

Mineral leases. Consideration for a mineral lease 
is taxable as ordinary income,whether it is re¬ 
ceived by the lessor by way of an initial bonus, 
an advance royalty, or lump sum payment in ad¬ 
vance of actual extraction of the minerals,as 


poration v. U. S., Ct.'Cl., 35 P.Supp. 
756. 

S, D.C.—Charleston & W. C. Ry. Co. 
V. Burnet, 50 F.2d 342, '60 App.D. 
C. 192. 

Settlement for lesser amount 

An employer’s settlement with 
employee for less than amount pre¬ 
viously deducted by employer as ex¬ 
pense in determining taxable income 
frees assets pro tanto for the em¬ 
ployer’s general use and results in a 
corresponding realization of “in¬ 
come,” which is taxable.—C. I. R. v. 
Vandeveer, C.C.A, 114 F.2d 719. 
a U.S.—Leicht V. C. I. R, C.C.A, 
137 F.2d 433—^Kansas City, St. L. 
& C. R. Co. V. C. I. R., C,C.A, 131 
P.2d 940—Schlafly v. U. S., C.C.A. 
Mo., 4 F:2d 195. 

IST.T.—Johnson v. Western Union 
Telegraph Co., '57 N.E.2d 721, 293 
K.Y. 379, motion denied 59 lSr.E.'2d 
446, '293 N.Y. 869. 

Bent paid in advance constitutes 
taxable income.—Clinton Hotel Real¬ 
ty Corporation v. C. I. R., C.C.A.Fla., 
128 F.2d 96iS—Crile v. C. I. R., C.C.A, 
55 P.2d 804, certiorari denied 53 S.Ct. 
7, '287 U.S. 600, 77 L.Ed. '5'23. 
Guaranty 

Where store company leased prop¬ 
erty of corporate taxpayer and at 
time when at owned all preferred 
stock of corporate taxpayer it also 
entered into an agreement guaran¬ 
teeing payment of seven per cent on 
preferred stock of corporate taxpay¬ 
er, payment by store company pur¬ 
suant to its guaranty was not taxa¬ 
ble income as “rent.”—^Denholm & 


McKay Realty Co. v. C. I. R., C.C. 
A, 139 F.2d 545. 

10. U.S.—Gates v. Helvering, C.C. 
A, '69 P.2d 277. 

11. U.S.—^Lindley’s Trust No. 1 v. 
C. I. R., C.C.A, 120 F.'2d 99'8. 

12. D.C.—Pembroke v. Helvering, 
70 F.2d 850, <63 App.D.C. 188. 

13. U.S.—Gates v. Helvering, C.C. 
A, 69 F.2d 277—Crile v. C. I. R., 
C.C.A, 55 P.’2d 804, certiorari de¬ 
nied 53 S.Ct. 7, 287 U.S. 600, 77 D. 
Ed. 5'23. 

14. U.S.—Kansas City, St. L. & C. 
R. Co. V. C. I. R., C.C.A, 131 F.2d 
940. 

33 C.J. p 300 notes 63-66. 

15. U.S.—Louisville, H. & St. L. Ry. 
Co. V. U. S., D.C.Ky., 20 F.Supp. 
483. 

16. U.S.—Wine v. C. I. R., -87 F.'2d 
161. 

Saving on rent as income of tenant 
Where taxpayer conveyed resi¬ 
dence to family corporation and pro¬ 
vided for payment of taxes from 
other property given by him to cor¬ 
poration, taxing rental income value 
of property which was less than 
taxes thereon to taxpayer as income 
was held error, since failure of cor¬ 
poration to collect rent did not ren¬ 
der the amount saved to the taxpay¬ 
er income.—^Hillman v. C. I. R., C.C. 
A, 71 P.2d 688. 

17- U.S.—Clinton Hotel Realty Cor¬ 
poration V. -C. I. R., C.C.A.Fla, 128 
F.2d 968. 

1& U.S.—C. I. R. V. Langwell Real 
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Estate Corporation, C.C.A, 47 P* 
2d 841. 

19. U.S.—^American Nat. Ins. Co. v. 
C. I. R., C.C.AT6X., 91 F.2d 705 

20. U.S.—^American Nat. Ins. Co. v. 
C. I. R., supra. 

21. U.S.—Hirschi v. U. S., 67 Ct.Cl. 
■6'37, certiorari denied 50 S.Ct. 30, 
280 U.S. 576, 74 L.Ed. 627. 

22. U.S.—^Douglas V. C. I. R., 64 S. 
Ct. 9iS8, 322 US. 27'5, 88 L.Ed. 
1271—^Anderson v. Helvering, '60 
S.Ct. 952, 310 U.S. 404, *84 L.Ed. 
1277—Herring v. C. I. R., 55 S.Ct. 
179, '293 U.S. 322, 79 L.Ed. 389— 
West V. C. I. R., C.C.A.Tex., 150 
P.'2d 723—Sunray Oil Co. v. C. I. 
R., C.C.A., 147 P.2d 962, certiorari 
denied 65 S.Ct 1201, 325 U.S. 861, 
'89 L.Ed. 1982—Hogan v. C. I. R., 
C.C.A.Tex., 141 P.2d 9‘2, certiorari 
denied 65 S.Ct '36, 323 U.S. 710, 89 
L.Ed. 571—^Emerald Oil Co. v. C. 
I. R., aC.A, 72 F.2d 681—Urns ted 
V. C. I. R., C.C.A, 72 F.2d 328— 
Bagby v. U. S., C.C.AOkl., 60 P.2d 
'SO—Ferguson v. C. I. R., C.C.A, 59 
F 3d 891—^New Creek Co. v. Led- 
erer, C.C.APa, 295 F. 433, certio¬ 
rari denied 44 SCt 456, '265 U.S. 
581, 68 L.Ed. 1190. 

Although in Texas oil leas© is 
“conveyauc© of interest in land,” for 
income tax purposes lease is treated 
not as a sale but as a means of get¬ 
ting income from land and not only 
the royalty as rent but a bonus or 
lump sum consideration also is “in¬ 
come” from land.—^Burnet v. Har- 
mel, 53 S.Ct 74, 287 US. 103, 77 L. 
Ed. 199—^Perkins v. Thomas, C.C.A 
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rents,23 or as royalties payable as tbe minerals are 
produced.24 The rule applies even though the les¬ 
sor has not recovered his cost or the value of the 
property,25 but, where the total payment when add¬ 
ed to the depleted value of the property at the 
termination of the lease does not exceed the capi¬ 
tal investment, it is not taxable as income.25 

Accumulated royalties which are received by 
transferees of the lessor’s interests by virtue of a 
contract of purchase result in taxable gain to the 
transferees only to the extent that the payments 
exceed the cost of the interests acquired by the 

transferees.27 

The transferee of an oil lease is not subject to 
an income tax on the amount of royalties which 
have been reserved by, and which are payable di¬ 
rectly to, ^ the transferor.28 An anticipatory ar¬ 
rangement whereby the lessor of an oil lease agrees 
to share the royalties with another when the oil 
is produced does not prevent the full amount of the 
royalties from being taxed as income of the les- 
sor.29 


Royalties and bonuses under mineral leases as 
capital gains are considered infra § 159. 

§ 121. - Taxes Paid by Another 

Payment of taxes by a person other than the one 
from whom paymettit is due results in a realization of 
taxable income. 

Payment of taxes by a person other than the one 
from whom payment is due results in a realization 
of taxable income.^o A tax on the interest from 
corporation bonds which is withheld at the source 
as required by statute has been held not to be a 
part of the income of the bondholders but there 
is also authority to the contrary.8^ 

§ 122. - Trade or Business 

Gross income includes gains, profits, and income de¬ 
rived from trades and businesses. 

Under the express terms of the Internal Revenue 
Code, 26 U.S.C.A. § 22 (a), and similar statutes, 
gross income includes gains, profits, and income 
derived from trades and businesses.23 To the ex- 


Tex., '86 F:2d 954, aifirmed 57 S.Ct 
911, 301 U.S. '655, 81 L-Ed. 1324. 
Irease of allotment "by Indian 

(1) Where enrolled half-blood 
Creek Indian’s homestead and sur¬ 
plus allotments were inherited by 
full-blood Indian, who, in 1922, exe¬ 
cuted approved oil and gas leases, 
bonuses received in 19'23 for leases 
of surplus allotment were held tax¬ 
able to lessor as “income” after 
proper depletion allowances, but bo¬ 
nuses for leases of homestead allot¬ 
ment were not taxable.—Pitman v. 
C. I. R., O.C.A., 64 F.2d 740. 

(2) Tax on Indian allottee’s oil 
royalties and bonus for extending 
lease is tax on land within statute 
subjecting such lands to taxation 
after removal of restrictions.—Bag- 
by V. U. S., C.CAOkL, 60 F.2d 80. 

23. U.S.—Rosenberger v. McCaughn, 
C.C.A.Pa,, 2'5 F.2d 699, certiorari 
denied 49 S.Ct. 10, ^78 U.S. <604, 73 
L.Ed. 532. 

24. U.S.—Burnet v. Harm el, 53 S.Ct. 
74, 287 U.S. 103, 77 KEd. 199— 
West V. C. I. R., C.C.A.Tex., 150 
P.2d 723, certiorari denied 66 S.Ct. 
4&S, rehearing denied 66 S.Ct. 679, 
first case, certiorari denied 66 S.Ct. 
4'89, first and second cases, rehear¬ 
ing denied 66 S.Ct. 67*9, second and 
third cases, certiorari denied 6’6 
S.Ct. 489, third case, rehearing de¬ 
nied 66 S.Ct. 680—Esperson v, C. 
I. R, C.C.A.Tex., 127 F.2d 370— 
Lee V. C. I. R., C.C.A.Tex., r2'6 F.'2d 
825—Pitman v. C. I. R., C.C.A., 64 
P.2d 740—Bagby v. U. S., O.C.A. 
Okl., 60 F 2d 80—Alexander v. 
King, C.C.A., 46 F.2d 2'8'o—Smaltz 


V. McCaughn, D.C.Pa., 5 F.Supp 
204. 

25. U.S.—Lee v. C. I. R., C.C.A.Tex., 
126 P.2d 825—Smaltz v. McCaughn, 
D.C.Pa., .5 F.Supp. '204. 

26. U.S.—^U. S. V. Sherman Develop¬ 

ment Co., D C.W.Va., 7 F.Supp. 601, 
case dismissed, O.C.A., 77 F.2d 

1020. 

27. U.S.—C, I. R, V. Owens, C.C.A., 
78 F.2d 768. 

28. U.S.—Perkins v. Thomas, C.C.A. 
Tex., 86 F.2d 964, affirmed 57 S.Ct. 
911, 301 U.S. 655, 81 L.Eld. 1324. 

29. U.S,—Leydig v. C. L R., C.C.A., 
43 P.2d 494. 

30. U.S.—Old Colony Trust Co. v. 
C. I. R., 49 S.Ct. 499, ’279 U.S. 716, 
73 L.Ed. 918, answer conformed to, 
C.C.A., 33 F.2d 890. 

Payment of indebtedness for another 
generally see supra § 107. 
Xiessor’s taxes 

Payment by lessee of net income 
taxes assessable against lessor oon- 
stitutes “additional income,” taxa¬ 
ble to lessor.—U. S. v. Joliet & C. 
R. Co., Ill., '62 S.Ct. 44-2, 315 U.S. 44, 
86 L.Ed. 658—U. S. v. Boston & M. 
R. R., Mass., 49 S.Ct 505, 279 U.S. 
7'32, 73 Xi.Ed. 929, answer to certified 
question conformed -to, C.C.A., 3’3 P. 
2d 891—^Wallin Coal Corporation v. 
C. I. R., C.C.A., 71 F.2d '521—U. S. v. 
Mahoning Coal R. Co., C.C.A.Okl., 61 
F.2d ’208, rehearing demed, C.C.A., 
U. S. V. Mahoning Coal R. Co., 54 
F.2d '9'22, certiorari denied Mahoning 
Coal R. Co. V. U. S., 52 S.Ct 459, 
2S'5 U.S. 559, 76 L.Ed. 947. 

0^0 


Seller’s taxes 

Payment by a purchaser of taxes 
assessable against the seller as a 
result of the transaction constitutes 
additional taxable income of the sell¬ 
er.—Acme Coal Co. v. U. S., CtCl., 
44 F.2d 95. 

31. U.S.—Duffy V. Pitney, C.C.A.N. 
J., 2 P.2d ’230, certiorari denied 
45 S.Ct '231, 267 U.S. 595, -69 L. 
Ed. 805, and Ferguson v. Pitney, 
45 S.Ct 231, 267 U.S. 595, >69 L. 
Ed. 805—Horst v. U. S., 64 CtCl. 
433, 449. 

32. U.S.—Massey v. Lederer, D.C. 
Pa., 277 F. 123. 

33. U.S.—^Sunray Oil Co. v. C. I. R., 
C.C.A., 147 F.2d 962, certiorari de¬ 
nied 65 S.Ct 1201. ■32’5 U.S. 861, 
89 L.Ed. 1982. 

Income from trade or business with¬ 
in possession of United States see 
supra § 111. 

Income from sale of minerals 

(1) Income derived from the sale 
of 'products from a mine or oil well 
is taxable gross “income from the 
operation of a business.”—Sunray 
Oil Co. V. C. I. R., supra. 

(2) One owning oil land, some 
leased and some free to lease, par¬ 
tially developed and with the con¬ 
templated possibility of still deeper 
deposits, is engaging in a productive 
“business for profit,” with respect 
to income tax liability, when lessee 
extracts the oil.—U. S. v. Trust No. 
B. I. 35, Bank of America Nat. Trust 
^ Savings Ass'n, C.C.A-Cal., 107 F.''2d 
22 . 
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tent tliat tlie purcliase price of goods produced and I to the decisions on the question, the sum is taxable 
sold by a manufacturer exceed the cost, according | income of the manufacturer.^^ 

D. SALAEIES. WAGES, OR COilPENSATION 


§ 123 . In General 

In general any economic or financial benefit conferred 
as compensation for personal services constitutes a suffi¬ 
cient basis for the imposition of a tax under the income 
tax statutes. 

The provision of the Internal Revenue Code, 26 
U.S.CA. § 22 (a), and similar statutes which de¬ 
fine “gross income’’ as including “gains, profits, and 
income derived from salaries, wages, or compensa¬ 
tion for personal service ... of whatever kind 
and in whatever form paid” is broad enough to in¬ 
clude in taxable income any economic or financial 
benefit conferred on an employee as compensation, 
whatever the form or mode by which it is effect- 
ed-S^ Under such a statute taxable income in¬ 
cludes gain derived from labor.^S While the ex¬ 
istence of a legal obligation of the employer to pay 
is not necessary, under all circumstances, to con¬ 
stitute a payment compensation for personal serv¬ 


ice,37 in general the phrase “compensation for per¬ 
sonal service,” as used in such a statute, contem¬ 
plates services to another for which the taxpayer 
is paid by such other,and the subject of the tax 
must be a consideration for work performed or to 
be performed and must constitute compensation 
derived or flowing from labor.39 In order to ren¬ 
der a transaction the receipt of taxable compensa¬ 
tion for services, there must be receipt of payment 
in some form, either actual or constructive,^*! but 
compensation actually received may constitute tax¬ 
able income even though the amount so received 
has voluntarily been returned by the recipient,^^ 
and, under some circumstances, even though the 
amount received is an overpayment.'^^ 

Whether the personal service is rendered within 
or without the United States becomes a pertinent 
subject of inquiry under some provisions of the 
statutes,^^ and, with respect to income from serv- 


34. XJ.S.—Sunray Oil Co. v. O. I. R., 
C.C.A., 147 F.2d 962, certiorari de¬ 
nied 65 set. 1201, 325 U.S. 861, 
89 L..Ed. 1982. 

35. U.S.—C. I. R. V. Smith, 65 S.Ct. 
591, 324 U.S. 177, 89 L.Ed. 830, re¬ 
hearing denied 6'5 S.Ct. 891, 324 
U.S. 695, 89 L.Ed. 1295—Oberwind- 
er V. C. I. R., CC.A., 147 P.2d 255 
—Parkford v. C. I. R., C.C.A., 133 
F.2d 249, 146 A.L.R. 57, certiorari 
denied 63 S Ct. 1029, '319 U.S. 741, 
87 L.Ed. 1698—Bland v. C. I. R., 
C.C.A., 102 F.2d 157, certiorari de¬ 
nied 60 S.Ct. 75, 308 U.S. 563, 84 
L.Ed. 473—O’Rear v. C. I. R.,* C. 
C.A., '80 F.2d 473. 

Salaries and wages 

It has been stated that the word 
“salaries" indicates periodic pay¬ 
ment made as compensation for reg¬ 
ular employment, and that the word 
“wages" is generally applied to com¬ 
pensation for manual labor.—Mer- 
riam v. U. S., C.C.A.N.Y., 282 F. 851, 
affirmed 44 S.Ct. 69, 263 U.S. 179, '68 
L.Ed. 240, 29 A.L.R, 1547. 

Payment in advance 
U.S.—^Creasey Corporation v. Hel- 
burn, D.C.Ky., '57 F.2d 204. 
Beimbursement after wrongrful dis¬ 
charge 

Money received by a discharged 
employee, pursuant to an order of 
the National Labor Relations Board, 
to reimburse him for loss of pay 
during the period following his 
wrongful discharge when he was il¬ 
legally prevented from working is 
Income derived from wages or com¬ 
pensation for personal services and, 


therefore, is to be included in tax¬ 
able income.—^Manseau v. U. S., I>.C. 
Mich., 52 F.Supp. 395. 

Attorney’s fees 

U.S.—U. S. V. Wampler, D.C.Md., 5 F. 
Supp. 796. 

Limitation on use of money paid 
Money received by taxpayer from 
steel company for disposing of slag 
was properly included as part of 
taxpayer’s gross income, notwith¬ 
standing such money was to be ex¬ 
pended in research to find market for 
materials, which expenditure was 
for benefit of both parties to the 
transaction.—Standard Slag Co. v. 
O. I. R., 63 P.2d 820, 62 App.D.C. «. 
Commissions of executor 
U.S.—^Cadwalader v. Lederer, D.C. 
Pa., 273 Pa. 879, affirmed, C.C.A., 
274 F. 753, 18 A.L.R. 411. 
Transaction not within statute 

Where taxpayer and wife entered 
into a property settlement agree¬ 
ment whereby in an exchange be¬ 
tween spouses of all community as¬ 
sets acquired wife transferred to 
taxpayer her half-interest in com¬ 
munity's claim against certain cli¬ 
ents to whom legal services had been 
rendered by taxpayer, wife’s trans¬ 
fer of her community half-interest 
in the earned fees was not taxable 
as the taxpayer's earnings under the 
personal-service provision of the 
statute.—Johnson v. U. S., C.C.A. 
CaL, 135 P.2d 125. 

36. U.S.—Hirsch v. C. L R., C.C.A., 

115 F.2d 6‘56—-Bass v. Hawley, C. 
vC.A.Tex., '62 F.2d 721, 
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37. U.S.—^Poorman v. C. I. E., C.C. 
A., 131 F.2d 946—^Bass v. Hawley, 
C.C.A., 62 F.2d 721, 

38. U..S.—^Trust Co. of Georgia v. 
Rose, DC.Ga., 25 F.2d 997, af¬ 
firmed, C.C.A., Rose V. Trust Co. 
of Georgia, 28 F.2d 767. 

39. U.S.—Merriam v. U. S., C.aA.N. 
Y., '282 F. 851, affirmed U. S. v. 
Merriam, 44 S.Ct. 69, *263 U.S. 179, 
68 L.Ed. '240, 2'9 A.L.R. 1547. 

40. U.S.—C. I. R. V. Mott, C.C.A., 
■So P.2d 315, 106 A.LR. 537—Ens- 
ley Bank & Trust Co. v. U. S., B- 
C.Ala., 61 F.Supp. 317. 

Refusal to take compeusatiou 

The amount of compensation for 
services which a corporation was 
prepared to pay to a corporate offi¬ 
cer, which he refused to accept, and 
which, at the suggestion of such offi¬ 
cer, was donated to an educational 
institution, was not beneficially re¬ 
ceived by such officer, and, therefore, 
was not taxable, in view of absence 
of facts showing fraud or bad faith. 
—C. I. R. V, Giannini, C.C.A, 129 
P.2d 688. 

41. U.S.—Leicht v. C. L R., C.C.A., 
137 F.2d 433. 

43. U.S.—Mitchell v. C. I. R., C.C. 

A., 89 F.2d 873, certiorari denied 
58 S.Ct. 43, 302 U.S, 723, 8*2 L.Ed. 
55'S, reversed on other grounds '58 
S.Ct. 630, 303 U.;S. 391, 82 L.Ed. 
917. 

43. U.S.—C. I. R. V. San Carlos 
Milling Co., C.C.A, €2 F.‘2d 153. 
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ices rendered partly within and partly without the 
United States, it has been held that services may 
be regarded as the personal services rendered here 
of the person whom it is sought to tax, notwith¬ 
standing such services were rendered through a 
resident agent of such person who is a nonresident 
alien.'^^ 

§ 124. Extra Compensation or Gift 

In view of the provision of the statutes exempting 
gifts, an employer may make an actual gift to his em¬ 
ployee without rendering the amount of the gift taxable 
income to the employee, but a payment, in addition to 
the agreed compensation, for services previously rendered 
is not necessarily an exempt gift and may constitute 
taxable i'ncome to the recipient. 

In view of the statutory provisions, now set forth 
in 26 U.S.C.A. § 22 (a), (b) (3), for the inclusion 
in taxable income of income derived from salaries, 
wages, or compensation for personal services, but 


exempting gifts, an employer may make a gift to 
an employee without rendering the employee liable 
for income tax with respect to such gift, whether 
the gift is made before, during, or after the termi¬ 
nation of service.^^ The terms “compensation for 
personal services” and “gifts,” as used in such stat¬ 
utes, are mutually exclusive, and a bestowal of 
money cannot, under the statute, be both a gift and 
a payment of compensation.^® While the receipt 
of a payment, in excess of the agreed compensa¬ 
tion, for services already performed may consti¬ 
tute taxable income to the recipient,^7 ^ transac¬ 
tion which is, in fact, a gift, is given efifect as such, 
even though it was inspired by gratitude for past 
loyal service of the recipient^® 

Whether a payment constitutes taxable compen¬ 
sation or is a gift exempt from taxation depends 
largely on the intention of the parties to the trans¬ 
action,particularly the intention of the payor,®® 


Construction, of statute 

(1) TTie provision of Revenue Act 
of 1928, 26 US.C.A. § 119 (a) (3), 
that compensation for personal serv¬ 
ices performed in United States shall 
be treated as income from sources 
within United States did not include 
compensation for both local and for¬ 
eign services, in view of provision of 
§ 119 (e) that income from services 
rendered partly within and partly 
without United States shall be treat¬ 
ed as derived partly from sources 
within and partly from sources 
without United States.—Helvering v. 
Boekman, C.O.A., 107 F.2d 3i88. 

(2) Income of a manufacturer in 

the Philippine Islands, obtained by 
transporting sugar cane to mill and 
manufacturing it into raw centrifu¬ 
gal sugar pursuant to contract, in 
return for a specified share of the 
sugar, and by selling its share in the 
United States, was "compensation 
for labor or personal services per¬ 
formed without the United States" 
within income tax statute, rather 
than proceeds of "sale of personal 
property . . . produced . 

without and sold within the United 
States," within terms of statute re- 
•Quiring apportionment of such in¬ 
come.—'C. I. R. V. Hawaiian Philip¬ 
pine 'Co., 100 P.2d 9S’8, certiorari de¬ 
nied Helvering v. Hawaiian Philip¬ 
pine Co., 59 S.Ct. 1032, 307 U.S. '635, 
83 L.Ed. 1517. 

Statute held applicable to corpora¬ 
tions 

U.S.—C. I. R. V, Hawaiian Philippine 
Co., C.C.A., 100^ P.'2d 988, certiorari 
denied Helvering v. Hawaiian 
Philippine Co., 59 S.Ct. 103'2, '307 
U.S. 635, 83 L.Bd. 1'517. 

44. U.S.—^Helvering v. Boekman, C. 
C.A., 107 F.2d ‘38'8. 


Liability of ali^ in general see in¬ 
fra § 386. 

45. U.S.—Bogardus v. C. I. R., 58 S. 
Ct. 61, 302 U.S. 34, 82 L.Ed. 32— 
Willkie V. C. I. R., C.C.A., 127 F.2d 
953, certiorari denied '63 S.Ct. 58, 
317 U.S. 659, 87 L.Ed. 530—Count¬ 
way V. C. I. R., C.C.A., 12’7 P.2d 
69. 

Payments held gifts 
U.S.—Cunningham v. C. I. R., C.C.A., 
67 F.2d '205—Blair v. Rosseter, iC. 
C.A., 33 F.2d 286—Jones v. C. I. 
R., C.C.A., 31 F.2d 755. 

Prize award 

An essay prize, of a sum of mon¬ 
ey, was held not to constitute a pay¬ 
ment for services, so as to be tax¬ 
able to recipient as income, but was 
a "gift" excludable from gross in¬ 
come.—McDermott v. C. I. R., App. 
D.C., 150 F.’2d 585. 

46. U.S.—Bogardus v. C. I. R., 'S'S 
.S.Ct 61, 302 U.S. 34, 82 L.Ed. 32. 

47. US.—a I. R. V. Smith, '65 S. 
Ct ‘591, 324 U.S. 177, 89 L.Ed. 830, 
rehearing denied 65 S.Ct. 891, '324 

U. S. 69'5, 89 L.Ed. 1295—Old Col¬ 

ony Trust Co. V. C. I. R., 49 S.Ct. 
499, -279 U.S. '716, 73 L.Ed. 91’8— 
Lee V. C. I. R., C.C.A., 143 P.2d 4— 
Thomas v. C. I. R., C.C.A.La., 135 
F.2d 378—International Freighting 
•Corporation v. C. I. R., C.C.A., 135 
F.2d 310—^Poorman v. C. I. R., C. 
C.A., 131 F.2d 946—Willkie v. €. I. 
R., C.C.A., 1'27 P.5d 953, certiorari 
denied 63 S.Ct 58, 317 U.S. 659, 87 
L.Ed. 530—^Botchford v. C. I. R., 
C.C.A., 81 F.2d 91'4—Davis v. C. I. 
R., C.C.A., 81 P.2d 1'37—Omaha 

Hat Bank v. C. I. R,, CC.A., '75 F. 
2d 434—Bass v. Hawley, C.C.A. 
Tex., 62 F.'2d 721—^Fisher v. C. I. 
R., C.C.A., 59 P.2d ’19'2—Weagant 

V. Bowers, C.O.A.N.T., '5'7 F.2d 679 
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—Noel V. Parrott, C.C.A.Va,, 15 P. 
24 '669, certiorari denied Parrott 
V. Noel, 47 S.Ct 457, '273 U.S. 754, 
71 L.Ed. ‘875—Dasteel v. Rogan, D. 
C.'Cal., 41 P.Supp. 836—Brayton v. 
Welch, D.C.Mass., 39 P.Supp. 537 
—Hooker v. Hoey, D.C.N.T., 27 P. 
Supp. 48’9, affirmed, O.C.A., 107 F. 
2d 1016. 

D.C.—^Levey v. Helvering, i68 P.2d 
401, >62 App.D.C. '354. 

Payment of amount paid as income 
tax 

Payment of amount paid by an of¬ 
ficer of a corporation as his income 
tax for preceding year constitutes 
taxable income.—Levey v. Helver¬ 
ing, supra. 

Source without TTnited States 

A bonus paid by a United States 
corporation to a United States citi¬ 
zen for services rendered while a 
bona fide nonresident of the United 
States constituted “income from 
sources without the United States," 
to he excluded from recipietnt’s gross 
income, provided he was a bona fide 
nonresident of this country for more 
than six months during the taxable 
year.—Muhleman v. Hoey, iC.C.A.N. 
T., 124 P.2d 414. 

48. U.S.—Bogardus v. C. I. R., 68 
S.Ct. 61, 302 U.S. 34, 82 L.Ed. 32. 

49. U.S.—Willkie v. C. I. R,, C.C.A., 
127 P.‘2d 953, certiorari denied '63 
S.Ct. '58, '317 U.S. 659, 87 L.Ed. 630 
—Walker v. C. I. R., C.C.A., 88 F. 
2d 61—Bass v. Hawley, C.C.A.Tex., 
62 P2d 721—Fisher v. C. I. R., 
C.C.A., 59 P.2d 192—iSchumacher v. 
U. S., Ct.'Cl., 55 F.2d 1007. 

D.C.—Levey v. Helvering, 68 P.'2d 
401, .6'2 App.D.C. '354. 

50. U.S.—Bogardus v. C. I. R., '58 
S.Ct. '61, 302 U.S. 34, '82 L.Ed. 32— 
Thomas v. C. I. R.. C.C.A.La., 13'o 
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determinable from tbe surrounding circumstances, 
and the substance, rather than the form, of the 
transaction is controlling.^^ There is a presump¬ 
tion that a payment by an employer to an employee 
in addition to the agreed compensation is payment 
of compensation which constitutes taxable income 
to the empIoyee-^2 The fact that the payor was 
not under a legal obligation to make the payment 
does not necessarily render the pa3nnent a gift ex¬ 
empt from tax,S2 nor does the want of considera¬ 
tion in a legal sense have that effect.^^ 

The designation of the nature of the transaction 
by the payor has been considered in determining 
whether the transaction was a gift or was payment 
of compensation subject to tax,such desig¬ 


nation is not conclusive,^® The mere fact that the 
payor has not claimed a deduction on account of 
the payment does not necessarily show that such 
payment is not payment of taxable compensation to 
the payee.On the other hand, the fact that the 
payor claimed the deduction is some indication of 
his intention that the payment should constitute 
payment of compensation and not a gift.®^ 

Payment to employee of another. Payment to an 
employee of another person is an exempt gift and 
not payment of taxable compensation, where no 
service was rendered, and no promise of future 
servdee was given, to the payor, and there was no 
other obligation or consideration, past, present, or 
prospective.®^ Under some circumstances, howev- 


F.2d 37S—^Walker v. O. I. R., C.C. 
A., 88 F.2d 61—Bass v. Hawley, C. 

C.A.Tex., 62 F.'2d 721—Fisher v. C. 
I. R., C.C.A., 59 P.2d 192—^Weagant 
V. Bowers, C.C.AN.Y., 57 F.2d 679 
—Dasteel v. Rogan, D.C.CaL, 41 P. 
Supp. 83'6—Brayton v. Welch, D.G. 
Mass., 39 F.Supp. 537. 

D.C.—Levey v. Helvering, 68 P.2d 
401, 62 App.D.C. 354. 

Amoniit of salary as ‘‘measnriiig 
rod»» 

That salary paid taxpayer by his 
employer was the “measuring rod” 
for fixing of the additional payment 
made is some evidence that addition¬ 
al payment was compensatory in na¬ 
ture and not a “gift” exempt from 
income taxation.—^Poorman v. C. I. 
R., C.C.A, 131 F2d 946—^Willkie v. 

C. I. R., C.C.A, 127 P.2d 95'3, certio¬ 
rari denied 63 S.Ct. 58, 317 U.S. 659, 
87 L.Ed. 530. 

51. U.S.—Thomas v. C. I. R., C.C.A. 
La., 135 F.2d 378. 

52. U.S.—^Foorman v. C. I. R., C.C. 
A., 131 F.2d 946—Willkie v, C. L 

E.., C.C.A., 127 F.2d 953, certiorari 
denied 63 S.Ct. 53, 317 U.S. 659, 87 
L.Ed. 530—Walker v. C, I. R., C. 

C.A,, 88 F.2d 61. 

Payment by employer corporation 
U.S.— C. I. R. V. Bonwit, C.C.A., 37 
P.2d 764, certiorari denied Bonwit 
V, Helvering, >58 S.Ct. 13, '302 U.S. 
■694, S‘2 L.Ed. 536. 

53. U.S.—Bogardus v. C. I. E., 58 

S.Ct. 61, -302 U.S. 34, 82 L.Ed. 32— 
Poorman v. C. I. E., C.C.A., 131 P. 
'2d -946—Willkie v. C. I. E., C.C.A., 
127 F.2d 953, certiorari denied 63 
S.Ct. 5iS, 317 U.S. '659, '87 L.Ed. 530 
—Davis V. C. I. E., C.C.A., 81 P.2d 
r3’7—Bass V. Hawley, C.C.A.Tex., 
62 P.2d 721—Fisher v. C. I. E., C. 
C.A., 59 P.‘2d 192—Weagant v. 

Bowers, C.C.A.N.Y., 57 P.2d 679— 
Dasteel v. Eogan, D.C.-CaL, 41 P. 
Supp. 836. 

D. C.—Levey v. Helvering, 68 P.2d 
401, i62 App.D.C. 354. 


Recipient having- duty to perform 
service 

Where it was the duty of a deputy 
city clerk to perform civil marriages, 
contributions received by him from 
bridegrooms after performing such 
marriages were not exempt from in¬ 
come tax as gifts-—U. S. v. Mc¬ 
Cormick, C.C.A.K.Y., '67 F.2d 867, 

certiorari denied McCormick v. U. 
S., 54 S.Ct. 4-38, 291 U.S. 662, 7-8 L. 
Ed. 1054. 

Validity of gift 

Pact that gratuitous distribution 
of money to officers and employees 
of corporation might be invalid as 
gift was held not to make money 
taxable income in hands of recipi¬ 
ents.—Parrott v. Noel, D.C.Va., 8 P. 
2d 368. 

54. U.S.—Weagant v. Bowers, C.C. 
A.N.Y., 57 P.2d 679—Brayton v. 
Welch, D.C.Mass., 39 P.Supp. 537. 

55. U.S.—^Poorman v. C. I. E., C.C. 

A., 131 P.2d 946—Cunningham v. 
C. I. E., C.C.A., 67 P.2d *205- 

Bass V. Hawley, C.C.A.Tex., 62 P. 
2d 721, 723—^Schumacher v. U. S., 
CtCl., 55 P.2d 1007. 

“Bonus” 

The use of the word “bonus” in 
describing the transaction has been 
given weight in determining that 
certain payments were payments of 
taxable compensation and not gifts. 
U.S.—Poorman v. C. I. E., C-C.A., 131 
P.2d 946—Bass v. Hawley, C.-C.A. 
Tex., '62 P.2d 721—Schumacher v. 
U. S., CtCL, '55 P:2d 1007. 

D.C.—Levey v. Helvering, 68 P.2d 
401, 403, 62 App.D.C. 354. 

“G-ift” 

Fact that a payment to an officer 
of a corporation was denominated a 
“gift” by both stockholders and di¬ 
rectors has been given weight in 
holding that the payment was a gift. 
—Blair v. Eosseter, C.C.A., '33 P.2d 
'286. 


Pailure to describe as “gift” 

Failure to describe the transaction 
as a “gift” has been given weight in 
determining that a payment was 
payment of taxable compensation 
and not a gift.—^Bass v. Hawley, C. 

C. A.Tex., 62 P.2d 721—Schumacher v. 
U. S., Ct-CL, 55 F.'2d 1007. 

56. U.S.—Bogardus v. C I. E., 58 S. 
Ct. 61, 302 U.S. 34, 82 L.Ed. 32— 
Thomas v. C. I. R., C.C.A-La., 135 
P.2d 378—^Dasteel v. Eogan, D.C. 
CaL, 41 F.Supp. 83-6. 

D. C.—Levey v. Helvering, 6.8 P.2d 
401, 62 App.D.C. 354. 

57. U.S.—Thomas v. C. I. E., C.C.A. 
La., 13'5 F.2d 378—Hawke v. C. I. 

E., C.C.A., 109 P.2d 94 6, certiorari 
denied Hawke v. Helvering, -61 S. 
Ct. 11, 311 U.S. 657, 85 L.Ed. 421. 

D.C.—^Levey v. Helvering, 6'8 F.2d 
401, 62 App.DC. 354. 

Reasons for mle 

The payor may have overlooked, 
or waived, his right to deduct the 
payment, or may not have heen enti¬ 
tled to take the deduction because 
not engaged in business.—Bass v- 
Hawley, C.C.ATex., 62 P.2d 721. 

58. U.S.—Poorman v. C. I. E., C.C. 
A, ni P.2d 946—Willkie v. C. I. 

E. , C.C.A, 127 P 2d 953, certiorari 
denied 63 S.Ct. 58, 317 U.S. 659, 87 
L.Ed. ‘530—C. I. R. v. Bonwit, C. 
C.A., 87 P.2d 764, certiorari denied 
Bonwit V. Helvering, 58 S.Ct 13, 
302 U.S. 6 94, '82 L.Ed. 536—Fisher 
V. C. I. R, C.C.A, 5'9 P.2d 192— 
Noel V. Parrott, C.C.A.Va, 15 F.2d 
669, certiorari denied Parrott v. 
Noel, 47 S.Ct 457, 273 U.S. 754, '71 
L.Ed, 875—Dasteel v. Rogan, D.C. 
Cal., 41 F.Supp. 826—Brayton v. 
Welch, D.C.Mass., 39 F.Supp. 537. 

59. U.S.—Bogardus v. C. I. E., 58 
S.Ct 61, 302 U.S. 34, 82 L.Ed. 32— 
Simpkinson v, C. I. R., C.C.A., 9-3 

F. 2d 1015—Hall v. C. I. R., C.C.A, 
93 F.2d 1005—'Lunsford v. C. I. E.| 
C.C,A, 62 F.2d 740. 
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er, payment to the employee of another than the 
payor has been regarded as payment of taxable 
compensation.®^ 

§ 125. Medium of Payment 

Income derived from compensation for personal 
services which is paid in a form other than the pay¬ 
ment of money may be taxable. 

Income may be taxable as income derived from 
compensation for personal services even though 
payment is made in a form other than the pay¬ 
ment of money to the taxpayer,as, for example, 
where corporate stock is transferred in payment,®^ 


or where an employee is permitted to purchase such 
stock from the employer.®® An employer’s grant to 
an employee of an option to purchase certain prop¬ 
erty may in itself be regarded as compensation for 
services rendered, under some circumstances,®^ but, 
under the particular circumstances of some cases, 
the compensation has been regarded as that ob¬ 
tainable by the exercise of the option to purchase, 
so that the excess of the value of the property over 
the option price, when the option is duly exercised, 
constitutes the taxable income.®® 

Compensation for services received in a form 
other than money is taxable if whatever is received 


60. U.S.—Walker v. C. I. R., C.C.A., 
88 R.2d -61, 

* Payment Tby folding company 

U.S.—Bass V. Hawley, ■C.C.A.Tex., 62 
P.2d 721—Schumacher v. XT. S., Ct. 
CL, 5-0 F.2d 1007. 

61. IJ.S.—C. I. R. V. Smith, '65 S.Ct. 
591, 324 U.S. 177, '89 U.Ed. 830—> 
Hubhell V. C. I. R., C.C.A., 150 F. 
'2d '516—Oberwinder v. C. I. R-, C. 
C.A, 147 F.2d 255—Mason v. O. I. 
R., C.C.A., 125 F.2d 540, certiorari 
denied 63 S.Ct. 56, 317 U.S. 657, 87 
L.Ed. 529—Old Colony Trust Co. v. 
C. I. R., C.C.A., 59 P.2d 168—Glas- 
ser V. Alexander, D.C.OkL, 8 P. 
Supp. 197, appeal dismissed, C.C. 
A., 79 F.2d 994. 

Credits 

U.S.—Schoenheit v. Lucas, C.C.A, 44 
F.2d 476—Ensley Bank & Trust 
Co. V. U. S., B.C.Ala., -61 P.Supp. 
317. 

Bonds 

U.S.—Hitner v. Lederer, C.C.A.Pa., 
63 F.2d 877, followed in Hitner v. 
Lederer, CC.APa., 6'3 P.2d ’878— 
Hitner v. Lederer, D.C.Pa., 14 P.'2d 
991. 

Biving* quarters 

Where taxpayer and his family oc¬ 
cupied, rent free, lodg-e located up¬ 
on property owned by corporation 
which was organized by taxpayer, 
who owned all its capital stock and 
performed substantial services for 
it, rental of lodge was properly in¬ 
cluded in taxpayer’s income on the¬ 
ory that use of lodge was given to 
taxpayer as compensation for serv¬ 
ices rendered.—Chandler v. C. I. R., 
C.C.A., 11'9 P.2d 623. 

Payment of premiums on life insur¬ 
ance policies 

U.S.—C. I. R. V, Bonwit, C.C.A, 87 
P.2d 764, certiorari denied Bonwit 
V, Helvering, 58 S.Ct 13, 302 U.S. 
■694, 82 L.Ed. 536—Canaday v. 

Guitteau, C.C.A.Ohio, 86 P.2d '303. 

Employer’s payment of employee’s 
income tan 

U.S.—Old Colony Trust Co. v. C. I. 
R., 49 S.Ct 499, 279 U.S. 71'6, 73 
L.Ed. 918. 


D.C.—nLevey v. Helvering, 68 P.’2d 

401, 62 App.D.a 354. 

62. U.S.—Mason v. C. I. R,. C.C.A., 

125 F.‘2d ‘540, certiorari denied 6'3 
S.Ct 56, 317 U.S. 657, 87 L.Ed. 529 
—C. I. R. V. Vandeveer, C.C.A., 114 
P.2d 719—Davis v. C. I. R., C.C.A., 
81 F.2d 137—Bothwell v. C. I. R., 
C.C.A., 77 F.2d 35—Olson v. C. I. 

R. , C.C.A., 67 F.2d 726—Crowell v. 
C. L R., aC.A., 62 F.2d 51—Old 
Colony Trust Co. v. O. 1. R., C.C. 
A, 59 P.'2d 168—Schaefer v. Bow¬ 
ers, C.C.A.N.Y., 50 P.2d 689, cer¬ 
tiorari denied 5'2 S.Ct 42, 284 U.S. 
668, 76 L.Ed. 566—Rodrigues v. 
Edwards, C.C.AN.T., 40 P.2d 40'S 
—Nolting V. Tait, D.C.Md., 3 F. 
Supp. 686. 

Bight of another to purchase from 
recipient 

Fact that stock received under 
employment agreement was subject 
to purchase by the chief stockhold¬ 
er of the employer corporation at 
some future hook value did not pre¬ 
vent the imposition of a tax.—Rod¬ 
rigues V. Edwards, C.C.Alsr.T,, 40 F. 
2d 408. 

Validity 

A taxpayer which in consideration 
of services rendered received stock 
from a corporation could not dis¬ 
claim liability for tax on income re¬ 
sulting from such stock on ground 
that the shares of stock were void 
under a state corporate securities 
act, and hence had no value, where 
the shares were issued by a foreign 
corporation in the state of its domi¬ 
cile.—J. K. McAlpine Land & Devel¬ 
opment Co. V. C. I. R., C.C.A., 12'6 
F.’2d 163. 

83. U..S.—Mason v. €. I. R., C.C.A., 

125 F.3d 540, certiorari denied 63 

S. Ct, '56, 317 U.S. 657, 87 L.Ed. <529 
—Hawke v. C. I. R., C.C.A., 109 F. 
'2d 946, certiorari denied Hawke v. 
Helvering, 61 S.Ct. 11. 311 U.S. 
657, 85 L-Ed. 421. 

Measure of taxable compensation 
(1) Where the intention underly¬ 
ing a stock purchase agreement be¬ 
tween corporation and its employee 
, is to compensate the employee for 
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services, the difference between the 
amount paid for the stock and its 
fair market value in general consti¬ 
tutes taxable income.—Connolly’s 
Estate V. C. I. R., C.C.A., 135 P.2d 
64, 146 A.L.R. 13-87—Bothwell v. C. 
I. R., CC.A., 77 F.'2d 35. 

(2) Where, under a contract, an 
enaployee agreed to buy a specified 
number of shares of the corporate 
stock of the employer corporation at 
a fixed price, and, as provided in the 
contract, the corporation, in a year 
subsequent to the making of the con¬ 
tract, delivered a portion of the 
shares to the employee and credited 
him with the purchase price of such 
portion as fixed in the contract, it 
was held that the measure of the 
taxable income was the amount of 
the credit and not the market value 
of the stock.—Omaha Hat. Bank v. 
C. I. R., C.C.A., 75 F.2d 434. 

('3) Under a contract for the pur¬ 
chase by the employee of corporate 
stock of the employer corporation 
at the book value when the right to 
purchase was exercised, however, 
the view was taken that the market 
value when stock was actually ac¬ 
quired by the employee in a year 
subsequent to the making of the con¬ 
tract did not control.—Hawke v. C. 

I. R., C.C.A., 109 F.2d 946, certiorari 
denied Hawke v. Helvering, 61 S.Ct, 

II, 311 U.S. 6'57, '85 L.Ed. 421. 

8^ Option price less than market 
price 

In certain aspects, an option may 
be regarded as property in the hands 
of the option holder, and, where the 
employer gives the employee an op¬ 
tion to purchase property for a price 
less than the market price thereof, 
option may have a present value 
and may be found to be itself com¬ 
pensation for personal services ren¬ 
dered so as to be subject to income 
tax.—C. 1. R. V. Smith, 65 S.Ct. S-gi, 
324 U.S. 177, 89 L.Ed. 830, rehearing 
denied '65 S.Ct. 891, :324 U.S. -695, 89 
LEd. 1295. 

85. U.S.—C. I. R. V. Smith, 65 S.Ct. 

S91, '324 U.S. 695, 89 L.Ed. 1296— 

Connolly’s Estate v. O. I, R., C.C. 

A, 135 F.2d '64, 146 AL.R, 1387. 
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has even though the market value is not 

readily ascertainable,®'^ and even though the prop¬ 
erty has no established or fair market value, if the 
value is otherwise ascertainable.®® 

§ 126. Pensions and Retirement Allowances 

Income received fn the form of a pension or retire¬ 
ment allowance paid by an employer to a former em¬ 
ployee as compensatioln for past services in genera! is 
taxable. 

A pension or retirement allowance paid to a for¬ 
mer employee because of past services is a form 
of compensation for personal sendees which con¬ 
stitutes taxable income to the recipient,®® and, 
where no annuity is actually purchased, the limited 
exemption of annuities allowed by the Internal 
Revenue Code, 26 U.S.C.A. § 22 (b) (2), does not 
apply to such a pension or retirement allowance.*^® 

§ 127. Public Officers and Employees 

Compensation of a citizen and resident of the United 
States for his services here as consul for a foreign gov¬ 
ernment constitutes taxable income if, and only if, there 
is no exemption in that regard provided for by statute 
or treaty. 

The compensation of a citizen and resident of the 
United States received for his services as consul 
here for a foreign government constitutes taxable 


income, in the absence of a statutory or treaty pro¬ 
vision for exemption,but treaties have conferred 
the right to exemption in such caseJ^ 

§ 128. - Federal Officers and Employees 

Generally speaking, compansatlon of officers and em¬ 
ployees of the federal government constitutes taxable 
income. 

By the Internal Revenue Code, 26 U.S.C.A. § 
22 (a), and earlier statutes, which have been up¬ 
held, provision has been made, with respect to 
presidents of the United States taking office after 
June 6, 1932, for the inclusion in taxable income of 
compensation received as president, and, with re¬ 
spect to judges of courts of the United States, who 
take, or had taken, office either before or after such 
date, for the inclusion of compensation received as 
judges.'^® By the provision for inclusion in taxable 
income of compensation of judges of courts of the 
United States taking office after June 6, 1932, con¬ 
gress intended to tax the salaries of judges of so- 
called constitutional courts the provision did not 
exempt from taxation the compensation of judges of 
so-called legislative courts, who took office, and who 
were taxable, prior to such date,*^® and the com¬ 
pensation of such judges is taxable regardless of 
the time of taking office.'^® The compensation of 


68. U.S.-—Crowell v. C. I. R., O.O.A., 
•62 F.2d 51. 

Valuation on assessment in general 
see infra §§ 597, 598. 

67. U.S.—Crowell v. C. 1. R., su¬ 
pra—Old Colony Trust Co. v. C. I. j 
R., C.C.A., '59 F.2d 168. 

6S. U S.—^Nolting .. Tait, D.C.Md., 

3 F.Supp. 685. 

Pnrcliase of aamuity 

The lack of an existing market on 
which annuity contracts, purchased 
by employer for its employees for 
services rendered, might be readily 
sold was not determinative of ques¬ 
tion whether contracts had any pres¬ 
ent value at time of delivery to em¬ 
ployees so as to constitute taxable 
income.—Oberwinder v. C. I. R., C. 
C-A., 147 F-2d 255. 

69. U.S.—Hooker v. Hoey, D.C.N.Y., 
27 F.Supp. 489, affirmed, C.C.A., 
107 F.2d 1016. 

70. U.S.—Hooker v. Hoey, supra. 
Assumption of obligation by another 

corporation 

A contract whereby corporation 
assumed all obligations of retired 
employee’s former employer, which 
had undertaken to pay employee a 
pension or retirement allowance for 
life as a reward for prior services, 
did not constitute an annuity con¬ 
tract so as to render so-called “an¬ 
nuity" not taxable under statutory 
provision referred to in the text; 


this conclusion was reached where it 
was claimed that transfer of former 
employer’s assets constituted consid¬ 
eration paid for an annuity contract 
and that allowance would not be tax¬ 
able until total value of allowances 
paid exceeded value at time of trans¬ 
fer of an annuity In amount of an¬ 
nual allowance.—^Hooker v. Hoey, 
supra. 

71. U.S.—Singer v. U. S., C.C.A,I11., 
S3 F.2d 358. 

72. Treaty with Costa Rica of 1852 
U.S.—Singer v. U. S., supra. 

Treaty with Nicargua of 1868 

U.S.—Singer v. U. S., supra. 

73. U.S.—O'Malley v. Woodrough, 
KTeb., 69 S.Ct. 838, 307 U.S. 377, 83 
L.Ed. 1289, 122 A-L..R. 1379. 

Taxable status of judge’s compensa- I 
tiou in general 

It has been stated broadly that, at 
the time of the enactment of Reve¬ 
nue Acts of 1932 and 1934, containing 
provision for Inclusion in gross in¬ 
come for purposes of taxation of 
compensation of judges of courts of 
the United States taking office after 
June 6, 1932, the compensation of all 
judges of federal courts, whether of 
legislative or constitutional courts, 
was taxable.—Magruder v. Brown, C. 
C.A.Md., 106 F.2d 428, certiorari de¬ 
nied 60 S.Ct. 379, 308 U.S. 624, 84 L. 
Ed. 521. 


ZSarly statutes construed 
U.S.—Baker v. C. I. R., C.C.A., 149 
F.2d 342, certiorari denied 66 S.Ct 
51—Galm v. U. S., Ct.Cl., 39 Cta. 
55. 

33 C.J. p 296 note 64. 

74. U.S.—Magruder v. Brown, C.C.A. 
Md., 106 F.2d 428, certiorari denied 
60 S.Ct. 379, 308 U.S. 624, 84 L.Ed. 
521—Bland v. C. L R., C.C.A., 102 
F.2d 157, certiorari denied 60 S.Ct 

75. 308 U.S. 563, 84 L.Bd. 472. 

75. U.S.—^Magruder v. Brown, C.C.A. 
Md., 106 F.2d 428, certiorari denied 
60 S.Ct 379, 308 U.S. 624, 84 L.Ed. 
521, followed in Bland v. C. 1. R., 
C.C.A., 102 F.2d 157, certiorari de¬ 
nied 60 S.Ct 75, 308 U.S. 563, 84 
L.Ed. 473. 

7S- U.S.—Bland v. C. L R., supra. 
■Oompensation of particular judges 
taxable 

(1) Judge of United States Cus¬ 
toms court who took office in 1913. 
—Magruder v. Brown, C.C,A.Md., 106 
P,2d 428, certiorari denied 60 S.Ct. 
379. 308 U.S. 624, 84 L.Ed. 521, and 
followed in Magruder v. Brown, C. 
C.A.Md., 106 P.2d 1004. 

(2) Judge of United States court 
of customs and patent appeals who 
took office in 1923.—Bland v. C. L R, 
C.C.A,, 102 P.2d 157, certiorari denied 
60 S.Ct 75, 308 U.S. 663, 84 UBSd. 
473. 
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federal civil service employees is taxable mcomeJ*^ 

Neither the rental value of quarters furnished 
by the United States to an ofHcer of the army nor 
an amount paid to him as commutation of quar¬ 
ters constitutes taxable incomeJ^ A statutory ex¬ 
emption of salary or compensation received by a 
person in the military or naval forces in any form 
from the United States for active service in such 
forces does not apply to the salary or compensa¬ 
tion of a person who performs no military duty, 
who is not subject to the orders of the military au¬ 
thorities, and who is not paid out of an appropri¬ 
ation for military purposesJ^ 

§ 129. - State or Municipal Officers and 

Employees 

Salary or compensation received for personal services 
as an officer or employee of a state, any political sub¬ 
division thereof, or any agency or instrumentality of 
either, constitutes taxable income in the absence of 
statutory exemption. 

When the provision of the Internal Revenue 
Code, 26 U.S.C.A. § 22 a, for inclusion in taxable 
income of income derived from compensation for 
personal service as an officer or employee of a 


state, or any political subdivision thereof, or any 
agency or instrumentality of any one or more of 
the foregoing, was enacted,^® congress also made 
provision in the Public Salary Tax Act of 1939, 26 
U.S.C.A. following § 22, for the prevention, within 
prescribed limits, of retroactive taxation of incomes 
of this nature.si Even before the enactment of the 
express provision for inclusion in taxable income of 
the above compensation, the courts had upheld the 
imposition of a tax on compensation received as an 
employee of an instrumentality or agency of the 
state .^2 Prior to such pronouncements of the 
courts, the existence of an implied constitutional 
immunity with respect to compensation of officers 
and employees, derived from a state or municipal 
instrumentality or agency conducted in the exer¬ 
cise of a governmental function was recognized,S3 
and the exemption of compensation of officers and 
employees of states and of their local or political 
subdivisions was provided for by various stat- 
utes.S4 

The extent of a statutory exemption is fixed, and 
must be determined, by the language of the exemp¬ 
tion statute,S5 and whether a particular person is an 
officer or employee entitled to the exemption de- 


Beferee ia baiikruptoy 
The income of a referee in bank¬ 
ruptcy arising out of fees paid to 
him for services in that capacity is 
subject to an income tax.—Charles v. 
U. S., CtCL, 21 F.Supp. 366. 

77. U.S.—Hiller v. C. I. R., C.C.A., 

144 F.2d 287. 

Deductions for retirement benefits 
Amounts withheld from basic sal¬ 
ary of a federal civil service em¬ 
ployee pursuant to the Civil Service 
Retirement Act § 10, 5 U.S.C.A. §§ 
719, 722, constitute “income'* for in¬ 
come tax purposes.—^Miller v. C. L R., 
C.C.A., supra. 

7a U.S.—-Jones v. U. S., 60 CtCl. 
652. 

Darly statute construed 
U.S.—Calm V. U. S., 39 CtCl. 55. 
79. U.S.—Blue V. U. S., 65 CtCl. 

499. 

SO. Discussion of the statute 
The statutory provision set forth 
in the text was enacted soon after 
the decisions of the supreme court 
of the United States which held or 
recognized that the federal taxing 
power with respect to compensation 
of officers or employees of states 
or of political subdivisions is broader 
than had previously been assumed or 
recognized.—Pope v. C. I. R., C.C.A., 
138 F.2d 1006—LiOhman v. C. I. R., 
C.C.A., 133 F.2d 977. 

81. U.S.—Saxe v. Shea, C.C.A.N.T., 

98 F.2d 8.3—Burke v. McGowan, B. 
C.N.Y., 39 F.Supp. 174. 


Purpose and effect of act in general 

(1) The purpose of the act de¬ 
scribed in the text was to prevent or 
restrict, within prescribed limits the 
retroactive assessment or taxation of 
Income pursuant to the then recent 
decisions of the supreme court of the 
United States which determined that 
compensation received by officers and 
employees of states or of political 
subdivisions thereof was not immune 
from federal income tax.—Pope v. 
C. I. R., C.C.A., 138 F.2d 1006—-Meigs 
V. U. S., C.C.A.Mass., 115 F.2d 13— 
Coates V. U. S.. C.C.A.]Sr.Y., Ill F.2d 
609. 

(2) The act did not create an im¬ 
munity from taxation, but merely 
protected an immunity which had ex¬ 
isted under an abandoned interpreta¬ 
tion of the law: it did not broaden 
the prior existing immunity, nor ex¬ 
tend immunity to compensation re¬ 
ceived from states and their subdivi¬ 
sions which prior to the decision of 
the supreme court, had been held sub¬ 
ject to federal taxation.—^Lohman v. 
C. I. R., C.C.A., 133 F.2d 977. 

82. U.S.—Graves v. People, N.Y., 69 
S.Ct. 595, 306 U.S. 466, 83 L.Ed. 
927—^Helvering v. Gerhardt, 68 S. 
Ct 969, 304 U.S. 405, 82 L.Ed. 1427 
—Strauss v. C. I. R., C.C.A., 97 F. 
2d 549. 

Power of federal government to im¬ 
pose income tax on compensation 
of officers and employees of state 
and its subdivisions see supra § 6. 

83. U.S.—Brush v. C. L R., 67 S.Ct 
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495, 300 U.S. 352, 81 L.Ed. 691, 108 
L.R.A. 1428—Metcalf & Eddy v. 
Mitchell, Mass., 46 S.Ct. 172, 269 
U.S. 514, 70 L.Ed. 384—Consoer, 
Older & Quinlan v. C. I. R., C.C.A., 
85 F.2d 461—Blair v. Mathews, C. 
C.A,, 29 P.2d 892—Prey v. Wood- 
worth, D.C.Mich., 2 P.2d 725, error 
dismissed Woodworth v. Prey, 46 
S.Ct 347, 270 U.S. 669, 70 L.Ed. 791. 
Early statute construed 
U.S.—Buffington v. Day, Mass., 11 
Wall., U.S., 113, 20 L.Ed. 122. 

33 C.J. p 291 note 2. 

84. U.S.—U. S. V. Butler, C.C.A.Fla., 
49 P.2d 52—Miller v. McCaughn, D. 
CPa., 22 P.2d 165, affirmed C.C.A., 
27 F.2d 128. 

85. U.S.—Elam v. C. I. R., C.C.A., 45 
P.2d 637. 

Public Salary Tax Act of 1938 

(1) The words “officer or em¬ 
ployee,” as used in the act which 
made provision, within prescribed 
limits, for exemption from retroac¬ 
tive assessment or taxation, are to- 
be applied in their technical sense.— 
Pope V. C. I. R., C.C.A., 138 F.2d 1006. 

(2) Such words were intended to- 
have a meaning no broader than that 
formerly given to the same words in 
exemptive provisions of income tax 
statutes and regulations.—Meigs v. 
U. S., aC.A.Mass., 116 P.2d 13— 
Coates V. U. S., C.C.A.N.T., Ill P.2d 
609. 

(3) Fact that the state act under 
which the person claiming the ex- 
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pends on the facts of the particular case.^® The 
right of an independent contractor to obtain exemp¬ 
tion either under various exemption statutes or un¬ 
der the rule as to implied constitutional immunity 
formerly recognized has been denied.’^'^ Under 
varying circumstances, claims of exemption or im¬ 
munity, which were asserted under such statutes or 
rule, have been upheld,or have been denied and 
the imposition of the tax upheld.^^ 

§ 130. Renewal Commissions 

Commissions on renewal insurance premiums on 
policies previously written constitute taxable income to 
the recipient when received, where his right to the 
commissions depends on the payment of such premiums. 


Commissions, when received^ on renewal premi¬ 
ums for insurance policies previously written con¬ 
stitute taxable income to the recipient, where the 
right to commissions is contingent on the payment 
of the renewal premiums, even though the poli¬ 
cies were written, and, in that sense, the commis¬ 
sions were earned, before the date on which the 
first income tax statute under the Sixteenth Amend¬ 
ment to the federal Constitution became opera¬ 
tive.^ i It has been held, however, that annual pay¬ 
ments received subsequent to such date pursuant to 
an agreement, made prior to such date, to surrender 
the right to renev^al commissions in consideration 
of the payment of a fixed amount in annual install¬ 
ments do not constitute taxable income.^^ 


E. DIVIDENDS RECEIVED 


§131. In General 

Dividends gejnerally are subject to an income tax. 

While, under the revenue acts in force since the 


Sixteenth Amendment, dividends are subject to in¬ 
come tax, not everything in the form of a divi¬ 
dend constitutes taxable income; only income de- 


emption was hired or appointed re¬ 
ferred to “employee'* was not con¬ 
trolling in determining whether a 
person was entitled to exemption as 
an employee of the state.—Lohman v. 
C. I. R., C.C.A., 133 F.2d 977—Meigs 
V. U. S., supra. 

Construction and effect of earlier 
statutes 

U.S.—Meigs V. U. S., C.C.A.Mass., 115 
F.2d 13—Elam v. C. I. R.. C.C.A., 
45 F.2d 337—Ogilvie v. C. I. R., C. 
C.A., 36 P.2d 473—Miller v. Mc- 
Caughn, D.C.Pa., 22 F.2d 165, af¬ 
firmed, C.C.A., 27 F.2d 128—Frey 
V. Woodworth, D.C.Mich., 2 F.2d 
725, error dismissed Woodworth v. 
Frey, 46 S.Ct. 347, 270 U.S. 669, 70 
L.Ed. 791. 

86. U.S.—Cochran v. C. I. R., C.C.A. 
Ala., 135 P.2d 45—^Lohman v. C. I. 

R. , C.C.A., 133 F.2d 977—Consoer, 
Older & Quinlan v. C. I. R., C.C.A., 
85 F.2d 461—^U. S. V. Butler, C.C. 
A.Fla., 49 F.2d 52—Burnet v. Uive- 
zey, C.C.A., 48 F.2d 159.' 

87. U.S.—Cochran v. C. I. R., C.C.A. 
Ala., 135 P.2d 45—^La Rochelle v. 
C. I. R., C.C.A., 115 F.2d 878— 
Childers v. C. I. R.. C.C.A., 80 F. 
2d 27—Burnet v. McDonough, C.C. 
A,, 46 F.2d 944—Roberts v. C. I. R., 
C.C.A.Ga., 44 P.2d 168—Blair v. 
Byers, C.C.A., 35 F.2d 326—^Kreipke 
V. C. I. R., C.C.A., 32 F.2d 594. 

Betermination as to status 
U.S.—Cochran v. C. I. R., C.C.A.Ala., 
136 P.2d 45—Lohman v. C. I. R., 
C.C.A., 133 F.2d 977—Meigs v. U. 

S. , C.C.A.Mass., 115 F.2d 13—Kreip- 
ke V. C. I. R., C.C.A., 32 F.2d 694. 

sa U.S.—Brush v. C. I. R., 67 S.Ct. 
495, 300 U.S. 352, 81 L.Ed. 691, 108 
A.L.R. 1428, disapproving Denman 


V. C. L R.. C.C.A., 73 F.2d 193— 
Pope V. C. I. R., C.C.A, 138 P.2d 
1006—Caldwell v. C. I. R., C.C.A. 
La., 135 P.2d 488—U. S. v. Butler, 
C.C.AFla., 49 P.2d 52—Burnet v. 
Livezey, C.C.A., 48 F.2d 159—Blair 
V. Byers, C.C.A., 35 F.2d 326—Blair 
V. Mathews, C.C.A., 29 F.2d 892— 
Prey v. Woodworth, D.C.Mich., 2 
F.2d 725, error dismissed 46 S.Ct. 
347, 270 U.S. 669, 70 L.Ed. 791. 

89. U.S.—^Helvering v, Therrell, 58 I 
S.Ct. 539, 303 U.S. 218, 82 L.Ed. 
758—Metcalf & Eddy v. Mitchell, 
Mass., 46 S.Ct. 172, 269 U.S. 514, 70 
L.Ed. 384, followed in Lucas v. 
Howard, 50 S.Ct. 87, 280 U.S. 526, 
94 L.Ed. 593, and Lucas v. Reed, 
50 S.Ct. 352, 281 U.S. 699, 74 L.Ed. 
1125—Cochran v. C. I. R., C.C.A. 
Ala., 135 P.2d 45—Lohman v. C. I. 
R., C.C.A., 133 P.2d 977—La Ro¬ 
chelle V. C. I. R,. C.C.A., 115 F.2d 
878—Meigs v. U. S., C.C.A.Mass., 
115 F.2d 13—Coates v. U. S., C.C.A. 
N.Y., 111 P.2d 609—Consoer, Older 
& Quinlan v. C. I- R., C.C.A., 85 F. 
2d 461—Childers v. C. I. R., C.C.A., 
80 F.2d 27—C. I. R. v. Murphy, C. 
C.A., 70 P.2d 790, certiorari denied 
Murphy v. C. I. R., 55 S.Ct. Ill, 
293 U.S. 596, 79 L.Ed. 690—Regis-j 
ter V. C. I. R., C.C.A., 69 F.2d 607, I 
93 A.L.R. 186—Brown v. C. I. R., 
C.C,A., 65 P.2d 1076, certiorari de¬ 
nied 63 S.Ct. 8, 287 U.S. 602, 72 L. 
Ed. 524—Haight v. C. I. R., C.C.A., 
52 P.2d 779, certiorari denied Ad¬ 
cock V. C. I. R., 62 S.Ct. 311, 285 

U. S. 637, 76 L.Ed. 931—Burnet v. 
Jones, aC.A., 50 F.2d 14—Lewis 

V. C. I. R., C.C.A., 47 F.2d 32— 
Burnet v. McDonough, C.C.A., 46 
P.2d 944—Elam v. a L R., C.C.A., 
45 P.2d 337—iloberts v. C. I. R., 
C.C.A.Ga., 44 F.2d 168— Ogilvie v. 
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C. I. R., C.C.A, 36 F.2d 473—Bew 
V. U. S., Ct.Cl., 35 F.2d 977, cer¬ 
tiorari denied 50 S.Ct. 353, 281 U.S. 
750, 74 L.Ed. 1162—Miller v. Mc- 
Caughn, C.C.A.Pa., 27 P.2d 128— 
Lindsay v. Bowers, D.C.N.Y., 17 F. 
2d 264—^Lyons v. Reinecke, C.C.A. 
Ill., 10 P.2d 3—James A. Sackley 
Co. V. U. S., 65 Ct.Cl. 304, certio¬ 
rari denied 49 S.Ct. 13, 278 U.S. 
609, 73 L.Ed. 535—Mesce v. U. S., 
64 Ct.Cl. 481, certiorari denied 49 
S.Ct. 18, 278 U.S. 612. 73 L.Ed. 537 
—^New York Trust Co. v. U. S., 63 
Ct.Cl. 100, certiorari denied 47 S.Ct. 
767. 274 U.S. 756, 71 L.Ed. 1336. 

90. U.S.—Platt V. Bowers, D.C.N.Y., 
13 F.2d 951. 

33 C.J. p 300 note 72. 

Period in which compensation taxable 
see infra § 207. 

91, U.S.—^Workman v. C. I. R., C.C. 
A., 41 P.2d 139—Woods v. Lewel- 
lyn. Pa., 252 P. 106, 164 C.C.A. 218 
—^Edwards v. Keith, N.Y., 231 P. 
110, 145 C.C.A. 298, certiorari denied 

37 S.Ct. 402, 243 U.S. 638, 61 L.Ed. 
942. 

I»Tior payment of office expenses 

The taxability of renewal commis¬ 
sions was not affected by fact that 
such commissions represented in part 
office expenses paid by the agent be¬ 
fore the passage of the law.—^Ed¬ 
wards V. Keith. D.C.N.Y.. 224 P. 585, 
affirmed 231 P. 110, 145 C.C.A. 298, 
certiorari denied 37 S.Ct. 402, 243 U. 
S. 638, 61 L.Ed. 942. 

92. U.S.—^Platt V. Bowers, D.C.N.Y., 
13 F.2d 951. 

93, U.S.—Lynch v. Hornby, Minn., 

38 S.Ct. 543, 247 U.S. 339, 346, 62 
I L.Ed. 1149. 

I 33 €.J. p 303 note 12. 
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rived in tlie way of dividends comes within the 
acts,^^ the liability of a stockholder for income tax 
on a dividend depending basically on whether the 
dividend is income to him.^s What constitutes a 
dividend for the purposes of income tax depends on 
the terms of the act applicable to the particular 
tax year, but it is generally defined as any distribu¬ 
tion made by a corporation to its shareholders, 
whether in money or in other property, out of its 
earnings or profits accumulated after February 28, 
1913, or out of the earnings or profits of the taxable 
year, without regard to the amount of the earnings 
and profits at the time the distribution is made.^® 
The words of the statute must be applied according 
to their usual acceptation, unless congress has defi¬ 
nitely indicated an intention that they should be 
construed otherwise.97 

§ 132. Declaration of Dividends 

The formal declaration of a dividend is not essential 
to constitute a distribution a dividend within the mean¬ 
ing of the Revenue Acts. 

The formal declaration of a dividend is not es¬ 
sential under the tax laws to constitute a distribu¬ 


tion a dividend within the meaning of the revenue 
acts.^^ Conversely, the mere declaration of a divi¬ 
dend with no intent that it be paid, coupled with a 
failure to distribute the money or make it available 
for distribution, does not constitute a taxable divi- 
dend.S^ 

§ 133. Receipt or Availability of Dividends 

In order to constitute income taxable to the stock¬ 
holder, actual receipt of the dividends is unnecessary, con¬ 
structive receipt being sufficient. 

A corporation being, as a general rule, an en¬ 
tity distinct from its stockholders, as considered in 
Corporations § 4, the stockholders do not have in¬ 
come merely because the corporation has earnings,^ 
and this is so where the corporation keeps its earn¬ 
ings or profits and accumulates them into a sur- 
plus.2 As a general rule, a dividend becomes taxa¬ 
ble as income of the stockholders on distribution 
thereof by the corporation,3 and it is not essential 
that the taxpayer actually receive the money or 
property to which he is entitled, constructive receipt 
being sufficient.'^ Whether or not there has been 
such a constructive receipt depends on all of the 
circumstances of the transaction.^ It is usually 


94. U.S.—U. S. V, Phellis, Ct Cl., 42 
S.Ct. 63, 257 U.S. 156, 66 L.Bd. 180. 

33 C.J. p 303 note 16. 

Income derived as stociJiolder 

Statute taxing: income from ‘‘divi¬ 
dends*’ means income derived from 
corporate earning-s accruing to stock¬ 
holder solely as stockholder.—Curran 
V. C. I. R., C.C.A., 49 P.2d 129. 

95. U.S.—Coudon v. Tait, D.C.Md., 
56 F.2d 208, affirmed, C.C.A., 61 P. 
2d 904, certiorari denied 53 S.Ct. 

• 594, 289 U.S. 733, 77 L.Ed. 1482. 

Stock part of corpus of trust 

Where corporation whose stock was 
part of corpus of testamentary trust 
declared extraordinary cash dividend 
out of surplus earned and accumu¬ 
lated since February 28, 1913, such 
dividend was held taxable as “in¬ 
come” even as to part paid from cor¬ 
porate earning’s accumulated before 
testator’s death and not distributed 
by trustee to life beneficiaries, al¬ 
though state law, to work equity be¬ 
tween life beneficiaries and remain¬ 
dermen and carry out testator's in¬ 
tention, required such portion of divi¬ 
dends to be treated as capital so as 
to keep intact the corpus of trust. 
—Burdick v. C. I. R., C.C.A., 76 P.2d 
672, 99 A.L.R. 515. 

96. U.S.—C. I. R. V. Bedford’s Es¬ 
tate, 65 S.Ct. 1157, 32*5 U.S. ,28'3, 8'9 
Li.Ed. 1611—Rheinstrom v. Conner, 
C.C.A.Ohio, 125 P.2d 790, certiorari 
denied 6*3 S.Ct. 49, 317 U.S. 654, 87 
L.Ed. 626, rehearing denied 63 S. 
Ct. 164, 317 U.S. 708, 87 L.Ed. 564, 
First IsTat. Bank v. Conner, C.C.A. 


Ohio, 125 P.2d 790, certiorari de¬ 
nied 63 set. 50, 317 U.S. 654, 87 L 
Ed. 526, rehearing denied 63 S Ct 
155, 317 U.S. 708, 87 L.Ed. 564— 
C. I. R. V. Cohen, C.C.A.Tex., 121 
P.2d 348—^Helvering v. Gordon, C 

C. A., 87 F.2d 663—Untermyer v. C. 

I. R., C.C.A., 59 P.2d 1004, certio¬ 
rari denied 63 S Ct. 92, 287 U.S. 
647, 77 L.Ed. 559—Coudon v. Tait. 

D. C.Md., 56 F.2d 208, affirmed, C. 
C.A., 61 F.2d 904, certiorari denied 
53 S.Ct. 594, 289 U.S. 733, 77 L.Ed. 
1482. 

Statutory definition Is applicable 
to the whole income tax title.— 

C. I. R. V. Bedford’s Estate, 65 S.Ct. 
11-57, 325 U.S. 283. iS9 L.Ed. 1611. 
Dividends as not deductible in com¬ 
puting normal tax see infra § 234. 

97. U.S.—Avery v. C. I. R., 54 S.Ct. 

674, 292 U.S. 210, 78 L.Ed. 1216, 
conformed to C.C.A., 71 P.2d 998, 
two cases. 

9a U.S.—Allen v. C. I. R., C.C.A., 
117 P.2d 364—^Helvering v. Gordon, 
C.C.A., 87 F.2d 663—Chattanooga 
Sav. Bank v. Brewer, D.C.Tenn., 
9 F.2d 982, affirmed. C.C.A., 17 F.2d 
79, certiorari denied 47 S.Ct. 764, 
274 U.S. 751, 71 L.Ed. 1332—P. W. 
Woolworth Co. v. U. S., D.C.KT.Y., 
15 P.Supp. 679, reversed on other 
grounds, C.C.A., 91 P.2d 973, certio¬ 
rari denied 68 S.Ct. 479, 302 U.S. 
768, 82 L.Ed. 597, and U. S. v. P. 
W. Woolworth Co., 58 S.Ct. 481, 302 
U.S. 768, 82 L.Ed. 697. 

D. C.—^Waggaman v. Helvering, 78 P. 
2d 721, 64 App.D.C. 371, certiorari 
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denied 56 S.Ct. 139, 296 U.S. 618, 
80 L.Ed. 439—Hadley v. C. I. R. 
36 P.2d 543, 69 App.D.C. 139. 
Stockholder owning substantially all 
of stock 

D.C.—Christopher v. Burnet, 65 P.2d 
527, 60 App.DC. 365. 

99. U.S.—Plynn v. Haas Bros., C.C. 
A.Cal., 20 F.2d 510. 

1. U.S.—Sprouse v. C. I. R., C.C.A., 
122 P.2d 973, 143 A.L.R. 226, af¬ 
firmed Helvering v. Sprouse, 63 S. 
Ct. 791, 318 U.S. 604, 87 L.Ed. 1029. 
144 A.L.R. 1335. 

2. Increase in value of stock held: 
immaterial 

U.S.—Sprouse v. C. I. R., supra. 

3. U.S.—Dodge v. U. S., 64 Ct.Cl. 178. 
Distribution of property in kind 
U.S.—Sprouse v. C. I. R . C.C.A., 122 

F.2d 973, 143 A.L.R. 226, affirmed 
Helvering v. Sprouse, 63 S.Ct. 791, 
318 U.S. 604, 87 L.Ed. 1029, 144 
A.L.R. 1335. 

4. U.S.—^Lawrence v. C. I. R., C.C.A., 
143 P.2d 456—Helvering v. Gordon, 
CC.A., 87 P.2d 663—C. I. R. v, 
Scatena, C.C.A., 86 P.2d 729—Baker 
V. U. S., Ct.CL, 17 P.Supp. 976— 
Magee v. Denton, C.C.N.Y., 16 F. 
Cas.No.8,94.3, *5 Blatchf. 130. 

5. U.S.—^Penn v. Robertson, C.C.A. 
N.C., 115 F.2d 167. 

Transactions not constituting com> 
structiv© receipt 

(1) Corporation’s lease which 
provided that rent should be paid di¬ 
rect to its stockholders in proportion 
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sufficient that the dividend be made unqualifiedly 
subject to the stockholder’s demand,® and it is im¬ 
material that he leaves it to his credit on the books 
of the corporation after the declaration^ or directs 
its pa 3 'ment to some other person.*^ 

§ 134. Source of Distribution as Capital or 
Profits 

A dividend to constitute income taxable as such 
must, as a genera! rule, be derived from the earnings 
or profits of the corporation of the taxable year, or from 
its earnings or profits accumulated after February 22, 
1913. 


Under the Internal Revenue Code, 26 U.S.C.A. 
§ 115, and similar statutes, the source of a corpo¬ 
rate distribution rather than the status of the stock¬ 
holder to whom it is paid characterizes it for tax 
purposes.^ Subject to some exceptions, a distribu¬ 
tion, to constitute a taxable dividend, must be de¬ 
rived from the earnings or profits^® of the taxable 
year,^^ or from its earnings or profits accumulat¬ 
ed after February 28, 1913.^2 Distributions from 
earnings or profits accumulated prior to March 1, 
1913, do not constitute taxable dividends,nor do 
distributions made out of depletion and depreciation 
reserves,or out of capital, although, under the 


to their holdingrs, but which excludec’ 
in measurement the stock of the les 
sor owned by lessee, could not be con¬ 
strued as constructive receipt of 
rent from lessee, which immediate!} 
passed to it in the form of dividends, 
for purposes of taxation.—Louisville, 
H. & St. L. Ry. Co. v. U. S., D.C.Ky., 
20 F.Supp. 4S3. 

(2) Other transactions.—Lewis v. 
O'Malley, C.C.A.Neb., 140 F.2d 735. 

6. U.S—Avery v. C. I. R., 54 S.Ct. 
674. 292 U.S. 210, 78 L.Ed. 1216, 
conformed to, C.C.A., 71 P.2d 998, 
two cases—Helvering- v. Gordon, C. 
C.A., 87 F.2d 663—C. I. R. v, Sca- 
tena, CC.A., 85 F.2d 729—A. V. 
Saenger Inc. v. C. I. R., C.C.A.La., 
84 F.2d 23. certiorari denied 57 S. 
Ct. 42. 299 U.S. 577, 81 L.Ed. 426— 
Baker v. U. S., Ct.Cl., 17 F.Supp. 
976—Speier v. U. S., CtCL, 9 F. 
Supp. 1020- 

f, U.S.—Lawrence v. O. I. R., C.C. 
A., 143 F.2d 456—A. D. Saenger, 
Inc. V. C. I. R., C.C.A.La., 8*4 F.‘2d 
•23, certiorari denied 57 S.Ct. 42. 
299 U.S. 577, 81 L.Ed. 426—Baker 
V. U. S., Ct.Cl., 17 F.Supp. 976. 
I>.C—Hadley v. C. I. R., 36 F.2d 543, 
59 App.D.C. I’S'O. 

Absence of segrregation. 

It has been held that, where there 
has been no segregation of the divi¬ 
dend from the other assets of the 
corporation, a dividend credited to a 
stockholder on the books of the cor¬ 
poration is taxable as income only 
to the extent that it is actually with¬ 
drawn and received by such stock¬ 
holder.—Park V. Gilligan, D.C.Ohio, 
293 P. 129. 

a U.S.—^Lembcke v. O. I. R., C.C. 
A., 126 F.2d 940—Lonsdale v. C. I. 

R. , C.O.A-, 32 P.'2d 5-37. certiorari 
denied Lonsdale v. Lucas, 50 S.Ct. 
•30, 280 U.S, 575, 74 L.Ed. 627. 

Payment to stockbroker 
U.S.—Bennett v. C. I. R., C.C.A., 139 
F.2d 961—Foley v. C. I. R., C.C.A.. 
94 F.2d 968, certiorari denied 69 

S. Ct. 74, two cases, *305 U.S. '615, 
«3 L.Ed. 392, 

Btockholder’s debt to third person 
CD A debt which corporation paid 


Cor its stockholder was held, in so 
Car as paid from corporation’s sur¬ 
plus, taxable to stockholder as divi- 
iend.—Duffin v. Lucas, CC.A.Ky., '55 
P 2d T86, certiorari denied 53 S.Ct. 
14, 287 U.S. 611, 77 L.Ed. 5'31- 

(2) Where testator g-ave a daugh¬ 
ter a sum equal to the value of prop¬ 
erty, title to which was in a corpo¬ 
ration of which he ow>ned substan¬ 
tially all of the stock, made the leg¬ 
acy a charge on the stock, and pro¬ 
vided that it might be paid by a con¬ 
veyance from the corporation to the 
daughter and that the daughter as 
executrix might vote the stock for 
such conveyance, and corporation did 
convey real estate to the daughter, 
the conveyance was held a construc¬ 
tive “dividend” by the corporation 
taxable to the estate as income.— 
Sanborn v. C. I. R., C.C.A., 88 P.2d 
134, certiorari denied 57 S.Ct. 9'30, 
301 U.S. 700, 81 L.Ed. 1355. 

9. U.S.—C. I. R. V. McKinney, C.C. 
A., -87 P.’2d 811. 

10. U.S.—Jones v. Dawson, C.C. A. 
Okl., 148 F.2d 87—C. I. R. v. Mc¬ 
Kinney. C.C.A., 87 F.2d 811—Cum¬ 
mings V. C. I, R., C.C.A., 73 F.2d 
477—Blair v. U. S., 63 Ct.Cl. 193, 
certiorari denied 4'8 S.Ct, 84, '275 
U.S. '546, 72 L.Ed. 418. 

11. U.S.—Oil City Nat. Bank v. U. 
S., 46 F.Supp. 886, 97 Ct.Cl. 184— 
Karaghensian v. U. S., Ct Cl., 8 F. I 
Su-pp. 690. 

Deduction of corporate taxes 

(1) It has been held not to have 
been the purpose of the Revenue Act 
to permit gross Income received by 
stockholders to be diminished by 
taxes which neither have accrued 
nor been paid by the corporation in 
the taxable year, even though im¬ 
posed on the earnings of the year, 
a stockholder’s duty to include in 
gross income as dividends distribu¬ 
tions of earnings and profits received 
from a corporation on a cash basis 
not having been altered by the fact 
that the corporation in the ensuing 
year may be compelled to pay its 
taxes out of capital.—Helvering v. 
Alworth Trust, C.C.A., 136 F.2d 812, 
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certiorari denied Alworth v. C. I. 
R., 64 S.Ct 193, 320 U.S. 784, 88 L. 
Ed. 471. 

(2) Taxes paid by the corporation 
in the tax year should be deducted 
although such taxes are based on the 
corporate earnings of a prior year; 
but taxes on the corporate income of 
the tax year which become payable 
and are paid in the succeeding year 
are not so deductible.—Helvering v. 
Alworth Trust, supra. 

Contra Hadden v. C. I. R., C.C.A., 
49 F.2d 709. 

(3) However, in the case of a cor¬ 
poration on an accrual basis, the 
federal taxes accruing against the 
corporate income in the tax year 
should be deducted, and prorated in 
determining dividends, although the 
taxes are not payable until the suc¬ 
ceeding year.—C. I. R. v. James, C. 
CA, 49 F.-2d 707. 

Depreciation of building 
U.S.—Reisinger v. C. I. R., C.C.A, 
144 P.2d 475. 

12. U.S-—^Wilcox V. C. I. R, CC. 
A, 137 F.2d r36—Sanborn v. C. I. 

R. , CC.A., 88 F.’2d 134, certiorari 
denied 57 S.Ct 930, 301 U.S. 700, 
81 L.Ed. 1355 —Doerschuck v. TX 

S. , D.C.N.T., 274 F. TSO¬ 
IS. U.S.—Foster v. U. S., CtCL, 58 

S.Ct 424, 303 U.S. 118, 82 L.Ed. 
700—^Park v. Gilligan, D.C.Ohio, 
293 F. 129. 

Contra under early statutes 
U.S.—New York Trust Co. v. Ed¬ 
wards, D.C.N.Y., -274 F. 95'2, af¬ 
firmed Rockefeller v. U. S., 42 S. 
Ct 68, 257 U.S. 176, '66 L.Ed, 186. 
33 C.J. p *304 note 21. 

14. U.S.—C. I. R. V. McKinney, C.C. 
A., 87 F.!2d '811. 

Depletion reserves under foreign 
law 

U.S.—Untermeyer v. C. I. R., C.C.A, 
59 P.2d 1004, certiorari denied 53 
S.Ct. 92, 287 U.S. '647, 77 L.Ed. 
5'59. 

15. U.S.—Foster v, U. S., CtCl., 58 
S.Ct 424, 308 U.S. 118, 82 L.Ed. 
700—Jones v. Dawson, C.C.A.Okl., 
148 F.'2d >87—^Helveiing v. Jarvis, 
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statutory presumption discussed infra this section, 
if the taxpayer does not show that the distribution 
has come out of corporate capital, it is taxable as 
income by way of dividends.^^ A distribution by 
a corporation out of its surplus in a particular year 
is taxable as a dividend, notwithstanding in a sub¬ 
sequent year a deficiency tax was assessed against 

the corporation.^^ 

It has been held that no earned surplus can be 
accumulated until any impairment or deficit in the 
capital or surplus of a corporation has been made 
good,^S and that dividends paid while there is an 
operating deficit are deemed to be from capital or 
paid-in surplus.^^ However, earnings or profits ac¬ 
cumulated prior to March 1, 1913, do not constitute 
fixed or paid-in capital,^0 although they are said to 
constitute capital as distinguished from subsequent 
gains or profits,and although an operating loss 
sustained after March 1^ 1913, must be deducted 
from subsequent earnings or profits in order to ar¬ 
rive at the earnings or profits accumulated since 


March 1, 1913.22 A corporation's loss of all or 
part of its March 1, 1913, surplus in the years im¬ 
mediately following such date may not be charged 
against profits earned in subsequent years, so as to 
restore the earlier accumulated surplus, and thus 
permit the distribution of such profits to stockhold¬ 
ers free of tax.23 

A stock dividend which is not taxable as income 
to the stockholder, as discussed infra § 141, does 
not diminish the earnings of the corporation for 
the purpose of determining the taxability of subse¬ 
quent distributions by such corporation.24 

Presumption as to source. Subject to some ex¬ 
ceptions, if the corporation has on hand earnings 
or profits accumulated since February 28, 1913, and 
available for distribution,25 every distribution to 
the shareholders is deemed to be made out of earn¬ 
ings or profits to the extent thereof, and out of the 
most recently accumulated earnings or profits,25 in¬ 
stead of from capital or from reserves for depreci¬ 
ation,27 despite the effort of the corporation to ear- 


O.C.A,, 1‘23 F.2d 742—Southern Pac. 
Co. V. Lowe, D.C.lSr.Y., 238 F. 847, 
reversed on other grounds 3'8 S Ct. 
■540, '247 U.S. 330, 62 L.Bd. 1142. 
le. U.S.—Southern P^c. Co. v. 
Lowe, supra. 

17. U.S.—Duffln V, Lucas, C.C.A.Ky., 
55 P.2d 786, certiorari denied 53 S. 
Ct. 14, 287 U.S. 611, 77 L.Bd. ‘5'31. 
la U.S.—Hadden v. C. I. R., C.C.A., 
49 F.2d 709—Chapman v. Ander¬ 
son, L.C.N.T., 11 F.Supp. 913. 
Beficit of llq.xu.dated subsidiaries 
Where corporation made profits in 
taxable year in excess of total 
amount distributed to its stockhold¬ 
ers, although it liquidated three 
wholly owned subsidiaries having 
operating deficits exceeding corpora¬ 
tion’s profit, amount distributed to 
taxpayer was a taxable dividend and 
was not exempt on g'round of being 
a distribution of capital, in absence 
of showing that deficit was incurred 
in the tax year.—Cranson v. U. S., 

C. C.A.'Cal., 146 F.'2d '871, certiorari 
denied 6*6 S.Ct. 22. 

Appreciated value of March 1, 1913, 
assets 

Appreciated value of assets of cor¬ 
poration evidenced by entry on cor¬ 
poration’s books, writing up assets 
to reflect their true value as of 
March 1, 1913, were held not “earn¬ 
ings” or “profits,” within Revenue 
Act, which could be applied to re¬ 
duce operating deficit of March 1, 
191’3, to such figure as to render tax¬ 
able distribution on stock made in 
later years as having been made out 
of surplus.—Chapman v. Anderson, 

D. CN.T., 11 F.Supp. 913. 

19. U.S.—Hadden v. C. I. R., C.C.A., 
49 F.'2d 709. 


20. U.S.—Helvering v. Canfield, '54 
S.Ct. 368. 291 U.S. 163, 78 L.Ed. 
706—Thorsen v. Helvering, 54 S. 
Ct. 368, 291 U.S. 163, 78 L.Ed. 706. 

Dividends as income 

Dividends declared and paid by 
corporation from profits and surplus 
accumulated prior to March 1, 1913, 
constitute “income” to stockholders 
and not “capital” in the sense of a 
fixed or paid-in capital.—Helvering 
V. Canfield, 54 S.Ct. 36'8, '291 U.S. 163, 
78 L.Ed. 706—Thorsen v. Helvering, 
54 S.Ct. '368, 291 U.S. 163, 78 L.Ed. 
706. 

21. U.S.—Foster v. U. S., CtCl., 58 
S.Ct 424, 30'3 U.S. 118, !8‘2 L.Ed. 
700. 

22. U.S.—Hadden v. C. I. R., C.C. 
A., 49 F.2d 709. 

However, it has been said that if 
a corporation has an operating def¬ 
icit at the beginning of the tax year, 
the deficit cannot be deducted from 
the earnings of such year in deter¬ 
mining the earnings available for 
distribution as taxable dividends.— 
Cranson v. U. S., C.C.A., 146 F.2d 871. 

23. U.S.—^Helvering v. Canfield, 54 
S.Ct 668, 291 U.S. 163, 78 L.Bd. 
706—Thorsen v. Helvering, 54 S. 
Ct i36'8, 1291 U.S. 163, 78 L.Ed. 706. 

24. U.S.—Robinette v. C. I. R., C. 
C.A., 148 F.2d 513—Walker v. Hop¬ 
kins, C.C.A.Tex., 12 F.2d '262, cer¬ 
tiorari denied '46 S.Ct 638, *271 U. 
S. 6'87, 70 L.Ed. 1152. 

25. U.S.—Leland v. C. I. R., C.C.A., 
50 F.2d 5)23, certiorari denied 62 
S.Ct 34, 284 U.S. 666, 76 L.Ed. '657. 

XTuder Revenue Act of 1864 
U.S.—^Bailey v. New York Central 
& H. R, R. Co., N.Y., 1 S.Ct 62. 
106 U.S. 109, -27 L.Ed. 81. 
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26. U.S.—Rheinstrom v. Conner, C. 
C.A.Ohio, 125 F.2d 790, certiorari 
denied 63 S.Ct 49, '317 U.S. 6'54, 87 
L.Ed. 526, rehearing denied 63 S. 
Ct 154, 317 U.S. 70*8, 87 L.Ed. 564 
—First Nat. Bank v. Conner, C.C. 
A.Ohio, 125 F.2d 790, certiorari de¬ 
nied 63 S.Ct 50, 317 U.S. 654, 87 
L.Ed. 5'26, rehearing denied 63 S. 
Ct 155, 317 U.S. 708, 87 L.Ed. '564 
—Binzel v. C. 1. R., C.C.A., 75 F.2d 
9i89, certiorari denied 56 S.Ct 90, 
296 U.S. 579, 80 L Ed. 409. 

D C.—Fulton’s Ex’rs v. C. I. R., 47 
P.2d 436, 60 App.D.C. 74. 

Purpose of provision 

This provision taken with the pro¬ 
vision defining dividends has been 
said to disclose a legislative purpose 
to prevent the distribution of earn¬ 
ings and profits accumulated after 
February '28, 1913, in such fashion 
as to escape taxation.—Poster v. U. 
S., CtCL, 58 S.Ct 424, 304 U.S. 118, 
82 L.Ed. 700—^Helvering v. Canfield, 
54 S.Ct 368, 291 U.S. 163, 78 L.Bd. 
706. 

27. U.S.—^Jones v. Dawson, O.C.A. 
Okl., 148 P-2d '87—Beretta v. C. I. 
R., C.C.A.Tex., 141 P.2d 46:2, cer¬ 
tiorari denied 65 S.Ct 60, 323 U.S. 
720, 89 L.Ed. 679. 

Effect of capitalization of surplus 
Where corporation capitalized its 
earned surplus and paid a stock divi¬ 
dend of such amount to stockholders 
which was nontaxable, such amount 
remained earnings available for dis¬ 
tribution to the extent that it rep¬ 
resented earnings and profits accu¬ 
mulated after February 28, 1913, and 
hence subsequent distribution to 
stockholders would be deemed to 
have been made from profits repre¬ 
sented in the stock dividend Instead 
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mark suck distribution as coming from some other 
source,-® as out of profits accumulated in earlier 
years, if there were profits of later years undistrib¬ 
uted,-® or out of paid-in surplus, or unrealized ap¬ 
preciation in value of capital assets.®® A corpora¬ 
tion without reduction of its capital stock could not 
declare a dividend from its depletion reserve, and 
thereby enable the recipients to escape the tax 
thereon, at a time when it had current net earnings 
or earnings in its surplus fund, which accrued to 
it on or after March 1, 1913, from which the divi¬ 
dend could have been paid.®^ The statutory pre¬ 
sumption is conclusive.®® 

Distribution on or after tax-free reorganization 
or liquidation, A distribution pursuant to a plan of 
reorganization may constitute an ordinary dividend 


taxable as such if it does not come within provi¬ 
sions of the acts which in effect except it from the 
tax,®® and is not a liquidating dividend within the 
provisions of the act requiring such dividends to be 
treated as an exchange on which only the gain is to 
be taxed, as discussed infra §§ 137-140. Where as 
a result of a tax-free organization a corporation has 
acquired the assets of another, the earned surplus 
and profits of the transferor become earned sur¬ 
plus of the transferee and are subject to taxation 
as a dividend on subsequent distribution to the 
stockholders of the transferee.®^ The fact that, 
under approved accounting practice, the transferee 
corporation treats the acquired surplus and profits 
as capital is immaterial.®^ So although the gain re¬ 
sulting from a distribution by a subsidiary corpora- 


of from capital assets or reserves 
for depreciation.—Beretta v. C. I. 
R., supra, 

2a U.S.—Beretta v. C. I. R., supra 
—Golden v. C. I. R., C.C.A., 113 F. 
•2d 590. 

Proceeds of insurance payaMe to 
corporation 

(1) Proceeds of a life insurance 
policy on the life of a corporate offi¬ 
cer payable to the corporation con¬ 
stitute taxable dividends on distribu¬ 
tion thereof by the corporation to 
the stockholders, where the corpora¬ 
tion had undistributed earning's and 
profits accumulated after February 

28. 1913, in excess of the amount of 
the distribution.—Cummings v. C. I. 
B., C.C.A,, 73 F.‘2d 481, 

(2) ,Such a policy -was held to in¬ 
demnify the corporation against loss 
occasioned by cessation of officer’s 
services, and such loss was essen¬ 
tially one of future earnings and 
profits which could be transferred to 
stockholders only as taxable divi¬ 
dends.—Golden v. C. I. R., C.'C.A., 113 
F.2d 590. 

Payineiits out of trust fund for 
stockholders 

Cash payments to stockholders of 
bank consolidated with another, out 
of trust fund consisting of excess 
over assets contributed to consoli¬ 
dated bank, were held dividends out 
of accumulated earnings and there¬ 
fore taxable as income.—Fulton’s 
Ex’rs V. C. I. R., 47 P.-2d 436, 60 App. 
D.C. 74. 

29. TJ.S.—^Harder v. Irwin, D.C.N.Y., 
2'S5 F. 402. 

33 C.J. p *304 note 29. 

Profits between close of preceding 
tax year and the date of distribu¬ 
tion are included.—^Harder v. Irwin, 
supra. 

30. U.S.—^Bass V. C. I. R., C.C.A., 
129 F.2d 300—Leland v. C. I. R., C. 
C.A., 50 F.2d 5'2'3, certiorari denied 
52 S.Ct. 34, 284 U.S. '666, 76 L.Ed. 
'557, 


Payment of original contribution 
Whole payment to syndicate mem¬ 
ber of latter’s original contribution, 
with interest, without impairing 
syndicate’s capital, was held assess¬ 
able as income, if syndicate were as¬ 
sociation taxable as cerp oration.— 
Glenmore Securities Corporation v. 
C. I. R., C.C.A., 62 F.2d 780, certio¬ 
rari denied 53 S.Ct. 785, 289 U.S. 
754, 77 UEd. 1498. 

31. U.S.—^Douglas v. Edwards, D.C. 
N.Y., 287 F. '919, reversed on other 
grounds, C.C.A., 298 F. 229, re¬ 
versed Edwards v. Douglas, 46 S. 
Ct. 85, '269 U.S. ’204, 70 D.Ed. 235. 

32. U.S —^Lawrence v. C. I. R., C.C. 
A„ 143 P.2d 456—nLeland v. C. I. 
R., C.'C.A., '50 F.2d *523, certiorari 
denied 52 S.Ct. 34, 284 U.S. 656, 
76 L.Ed. 557. 

33 C.J, p 304 notes 27, 28. 
Stockholder account consisting of 
di-vidends and other items 
Where the total of undistributed 
dividends transferred to paid-in sur¬ 
plus account exceeded the amount of 
dividends paid out of such account, 
in determining whether dividends 
thus paid were income taxable to 
stockholder on distribution, it was 
immaterial that credit balances of 
individual stockholders transferred 
to paid-in surplus account were de¬ 
rived in part from sources other 
than declared dividends, since stat¬ 
ute required the assumption that 
dividend's were paid from profits 
rather than from some other element 
of the paid-in surplus account.— 
Lawrence v. C. I. R., C.C.A., 14'3 F.2d 
456. 

33. U.S.—C. L R. V. Pood Indus¬ 
tries. C.C.A.. 101 P.'2d 748—C. I. R. 
V. Whitaker, C.C.A., 101 P;2d 640. 

Distributions pursuant to reorgani¬ 
zation generally see infra § 205. 

34. U.S.—^Murchison’s Estate v. C. 
I. R., C.C.A.Tex., 76 F.2d 641, fol¬ 
lowed in Pain v. C. I. R., 76 F.2d 

I 100-8, certiorari denied 56 S.Ct. 100, 
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three cases, 296 U.S. 588, 80 L.Ed. 
416, and McGaha v. C. I. R, 56 S. 
Ct. 100, two cases, 296 U.S 588, 80 
L.Ed. 416—U. S, V. Kauffmann, C. 
C.A.Cal., 52 F.2d 1045—C. I. R. v. 
Sansome, C.C.A., 60 P.2d 9'31, cer¬ 
tiorari denied 53 S Ct. 291, 2'S7 U. 
S. 667, 77 L.Ed. 575—Barnes v. U. 
S., D.C.Pa., '22 F.Supp. 282. 

Earaiaigs of old corporation treated 
as earnings of new corporation 
U.S.—Georday Enterprises v. C. L 
R,, CC.A., 1'2'6 F.2d 3'84—Harter v. 
Helvering, C.C.A., 79 F.2d 12. 

Extent of interest of stockholders 
The fact that, as a result of th^ 
reorganization, stockholders of the 
old corporation did not retain the 
same interest in assets transferred 
which they had before was imma¬ 
terial since earnings or profits which 
pass to a successor corporation are 
taxable as dividends on subsequent 
distribution regardless of who re¬ 
ceives them.—Putnam v. U. S., C.C. 
A.Mass., 149 F.2d 721. 

Effect of merger 

Under the Revenue Act of 1921, 
dividends distributed by corporation 
formed pursuant to merger, to which 
subsidiaries had made dividend pay¬ 
ments from surpluses accumulated 
after March 1, 1913, were held to be 
from corporation’s earnings or prof¬ 
its, and, as to stockholders of the 
latter, represented “income," not 
“return of capital," because to allow 
practically all dividends from earn¬ 
ings to escape taxation, if stockhold¬ 
ers should form successive holding 
com'panies and capitalize subsidi¬ 
aries’ earned surpluses, would re¬ 
quire unreasonable construction of 
taxing statutes contrary to intention 
of congress.—Coudon v. Tait, D.C. 
Md., 56 F.2d 2018 , affirmed, C.G.A., 61 
P.2d 904, certiorari denied 53 S.Ct. 
594, !289 U.S. 733, 77 L.Ed. 1482. 

35. U.S.—^Putnam v. U. S., O.C.A. 

Mass,, 149 F.'2d 721. 



§ 134 


INTERNAL REVENUE 


47 C.J.S. 


tion to the parent corporation, in the complete liqui¬ 
dation of the former, cannot be recognized because 
it falls within a statutory exception, the earnings 
or profits of the liquidated corporation retain their 
character as such in the hands of the parent cor¬ 
poration, and are available for distribution to the 
stockholders as taxable dividends. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
115 c, and similar provisions, that portion of a dis¬ 
tribution in a liquidation which is properly charge¬ 
able to the capital account is not to be considered a 
distribution of earnings or profits for the purpose 
of determining the taxability of subsequent distri¬ 
butions.^'^ 

§ 135. Distributions Constituting Dividends 
in General 

The substance of a transaction determines whether 
a corporate distribution constitutes a dividend within the 
meaning of the ijncome tax law. 

In the enactment of provisions defining corporate 
distributions for the purposes of the revenue acts, 
it has been said to have been the intention of con¬ 
gress to tax corporate dividends and to prevent tax 
avoidance by taxing as dividends any distribution 
of corporate earnings or profits which was the 

sa U.S.—Robmette v. O. I. R., C.C. 

A., 148 F.2d 513. 

Iiiguidatioa of subsidiary 
U.S.—Robinette v. C. I. R., supra. 

37. U.S.—Foster v. U. S., Ct.Cl., 58 

S.Ct 4'24, 303 U.S. 118, 82 L.Ed. 

700. 

Frovisious applicable 

The character and effect of the 
payment by a corporation of more 
than twenty times the par value of 
five hundred shares of its stock for 
the purpose of canceling: such stock 
are determined by the provisions of 
the Revenue Act relating: to a “dis¬ 
tribution in partial lioiuidation," and 
not by the provisions defining: “divi¬ 
dend” and making distributions pay¬ 
able from the earnings most recent¬ 
ly accumulated.—Foster v. U. S., su¬ 
pra, 

sa U.S.—Trust Co. of Georgia v. U. 

S., Ct.Cl., 60 F.Supp. 470. 

39- U.S.—Trust Co. of Georgia V. 

U. S., supra. 

40. U.S.—Jones v. Dawson, C.C.A. 

OkL, 148 F.2d 87—Regensburg v. C. 

I. R., C.C.A., 144 F.2d 41, certiorari 
denied 65 S.Ct. 272, five cases, 323 
U.S. 783, 89 L.Ed. 625—Timber- 
lake v. C. I. R., C.C.A., 132 F.2d 
259—Weaver v. C. I. R., C.C.A., 68 
F.2d 765, followed in Mysell v. C. 

I. R., 58 F.2d 1083—Chattanooga 
Sav. Bank v. Brewer, D.C.Tenn., 9 
F.2d 982, affirmed, C.C.A., 17 F.2d 


equivalent of a dividend, in whatever guise distrib- 
uted.2^ While ordinarily a distribution of corpo¬ 
rate earnings is in the form of a dividend, congress 
has been said to have recognized that profits might 
be distributed in other forms, and so escape the tax 
on dividends, and therefore provided for the in¬ 
clusion, as taxable dividends, of various transac¬ 
tions which were in the nature of dhddends, but 
excluded from such tax distributions which were 
not of such character.^® Accordingly, it is gener¬ 
ally held that the substance of the transaction deter¬ 
mines whether it is a distribution taxable as a divi¬ 
dend,and a distribution which is in substance and 
effect a dividend of profits by a corporation is tax¬ 
able individual income of the stockholder.^! In 
order to be constituted a dividend for the purpos¬ 
es of the income tax, a distribution need not be call¬ 
ed a dividend.‘^2 Conversely, the fact that a dis¬ 
tribution is in the form of a dividend does not nec¬ 
essarily constitute it such for tax purposes.^s 
Although earnings of a corporation distributed 
to its stockholders not in exact proportion to the 
stock owned may in certain circumstances be re¬ 
garded as dividends for tax purposes,ordinarily, 
to be taxable as dividends, the distribution must 
have been made to all the stockholders in propor¬ 
tion to their holdings,and a corporation's dealings 

was in effect a loan agreement was 
held not taxable as income.—^Weaver 
V. C. I. R., C.C.A., 68 F.2d 755, fol¬ 
lowed in Mysell v. C. I. R., 58 F.2d 
1083. 

Transfer of corporate assets to new 
corporation 

Transfer of corporate assets of old 
corporation to a new corporation or¬ 
ganized by original stockholders, the 
new corporation issuing its capital 
stock to the old stockholders, consti¬ 
tutes a taxable dividend to the stoclc- 
holders of the old corporation.— 
Stange v. U. S., 68 Ct.Cl. 395, affirmed 
51 S.Ct. 145, 282 U.S. 270, 75 L.Ed. 
335—33 C.J. p 303 note 17 [a]. 

42. U.S.—Timberlake v. C. I. R., 
C.C.A., 132 F.2d 259—Chattanooga 
Sav. Bank v. Brewer, D.C.Tenn., 9 
F.2d 982, affirmed, C.C.A., 17 F.2d 
79, certiorari denied 47 S.Ct. 764, 
274 U.S. 751, 71 L.Ed. 1332. 

43. U.S.—Curran v. C. I. R., C.C.A., 
49 P.2d 129. 

44. U.S.—Bone v. U. S., D.C.Ga., 46 
F.2d 1010. 

45- U.S.—Trust Co. of Georgia v. U. 

S., Ct.Cl., 60 F.Supp. 470. 
ITonparticipation of qualifying stock¬ 
holders 

Principal stockholder taxed as for 
“dividend” on distribution from cor¬ 
poration could not complain that non- 
comp laming holders of qualifying 
shares had not participated in distri- 


79, certiorari denied 47 S.Ct. 764, 
274 U.S. 751, 71 L.Ed. 1332—Trust 
Co. of Georgia v. U. S., Ct.Cl., 60 
FSupp. 470. 

D.C.—Waggaman v. Helvering, 78 F, 
2d 721, 64 App.D.C. 371, certiorari 
denied 56 S Ct. 139, 296 U.S. 618, 
80 L.Ed. 439. 

41. U.S.—Rockefeller v. U. S., N.Y., 
42 S.Ct. 68, 257 U.S. 176, 66 L.Ed. 
186—Helvering v. Gordon, C.C.A., 
87 F.2d 663—Coudon v. Tait, C.C.A. 
Md., 61 P.2d 904, certiorari denied 
53 S.Ct. 594, 289 U.S. 733, 77 L.Ed. 
1482—Strange v. U. S., 68 Ct.Cl. 
395, affirmed 61 S.Ct. 145, 282 U.S. 
270, 75 L.Ed. 336. 

D.C.—^Waggaman v. Helvering, 78 P. 
2d 721, 64 App.D.C. 371, certiorari 
denied 56 S.Ct. 139, 296 U.S. 618, 
80 L.Ed. 439. 

Withdrawals by stockholders 

U.S,—Regensburg v. C. I. R., C.C.A., 
144 F.2d 41, certiorari denied 65 
S.Ct 272, five cases, 323 U.S. 783, 
89 L.Ed, 625—Allen v. C. I. R., 
C.C.A., 117 P.2d 364—Chattanooga 

" Sav. Bank v. Brewer, C.C.A.Tenn., 
17 P.2d 79, certiorari denied 47 S. 
Ct 764, 274 U.S. 751, 71 L.Ed. 1332 
—^Lewis V. O'Malley, D.C.Neb., 49 
F.Supp. 173, reversed on other 
grounds, C.C.A., 140'P.2d 735. 

D.C.—Christopher v. Burnet, 65 F.2d 
627, 60 App.D.C. 365, 

Money returned to stockholders by 

corporation under an agreement which 
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with a lone stockholder, or any number of them 
less than all, does not constitute such a distribu¬ 
tion as amounts to a taxable dividend.^® 

D-istribuiion of property, A distribution in prop¬ 
erty rather than cash may constitute a dividend tax¬ 
able as suchj^'^ and the fair market value of such 
property is the amount on which the tax is fig¬ 
ured. 

Distribution by subsidiary or affiliated corpora¬ 
tion. Under the Revenue Act of 1921, dividends 
paid by a subsidiary corporation to a parent cor¬ 
poration out of the current earnings or out of 
earnings or profits accumulated after March 1, 
1913, constituted taxable income to the parent cor¬ 
poration.^^ 

Under the Income Tax Act of 1913, dividends de¬ 
clared by a corporation out of a surplus that ac¬ 
crued prior to the effective date of the act were 
held not income, for purposes of taxation, where 
they were paid to a second corporation, which 
owned all the stock of the corporation declaring the 
dividend, had possession of its property under a 
lease and controlled its directorate, although for 
bookkeeping purposes the accounts of the two cor¬ 
porations were kept separately, for the reason that 
under the circumstances the rules applicable to or¬ 
dinary stockholders did not apply^ the declaration 
of dividends being a mere paper transaction.^^ 
Certain dividends declared by subsidiary corpora¬ 
tions were held not to be income of the holding 
corporation, but under the circumstances stated 
were regarded as mere bookkeeping, rather than as 


§ 136 

dividends, declared and paid m the ordinary course 
by a corporation.®^ 

Payments for property or release of ckiims. Pay¬ 
ments to a stockholder as the purchase price of 
property sold to the corporation do not constitute 
taxable income under the revenue acts,®^ although 
payment is made in the form of a dividend.®^ A 
corporation's payment of money to a third person 
in full settlement of claims against it resulting in 
a release of claims by such third person against a 
stockholder of the corporation was held not to be a 
taxable distribution of a dividend to the stockhold¬ 
er.®^ 

§ 136. - Sales to Stockholders; Options 

A sale of corporate assets to the corporation’s stock¬ 
holders constitutes a taxable dividend to the extent that 
the value of the property sold exceeds the price paid 
for such assets by the stockholders. 

As it is the substance of a transaction which de¬ 
termines whether a distribution constitutes a tax¬ 
able dividend, a transaction in the form of a sale 
of a corporation's property to its stockholders may 
be a taxable distribution of corporate earnings.®® 
A sale of corporate assets to the stockholders of 
the corporation not resulting in any diminution of 
the net worth of the corporation does not consti¬ 
tute a taxable dividend to the stockholders,®® but 
a sale for substantially less than the value of the 
property sold is as effective as a formal declara¬ 
tion of a dividend, if in its purpose or effect it 
actually brings about a distribution of corporate 
earnings,®'^ such a distribution being taxable to the 
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bution.—Christopher v. Burnet, 55 F. 
2d 527, 60 App.D.C. 365. 

46. U.S.—Trust Co. of Georgia v. U. 

5., CUCl., 60 F.Supp. 470. 
lEIxcessive saiaary actually paid, al¬ 
though disallowed in fixing corpo¬ 
rate tax liability, will not be regard¬ 
ed as dividend in determining individ¬ 
ual tax liability.—Bone v. U. S.. D.C. 
Ga., 46 F.2d 1010. i 

47. U.S.—Choate v. C. I. R., C.C.A-, 
129 F.2d 6S4—C. I. R. v. Palmer, 
C.C.A., 88 F.2d 559, reversed on 
other grounds Palmer v. C. I. R., 
58 S.Ct. 67, 302 U.S. 63. 82 L.Ed. 
50—Sanboim v. C. I. R., C.C.A., 88 
F.2d 124, certiorari denied 57 S.Ct, 
930, 301 U.S. 700, 81 L.Ed. 1355. 

Corpora4doii’s boiids 
U.S.—Uoerschuck v. U. S., D.G.JST.T., 
274 F. 739—U. S. v. Fuller, D.C. 
Pa., 42 P.2d 471—^Doerschuck v. U. 

5.. D.C.N.Y., 274 F. 739. 

Sonds of another corporatiooi 
U.S.—C. I. R. V, Wakefield, C.C.A., 

139 F.2d 280. 

4a. U.S.—G I. R. V. Wakefield, supra 
—U. S. V. FMler, D.aPa., 42 F.2d 


471—Stange v. U. S., 68 Ct.Cl. 395, 
affirmed 51 S.Ct. 145, 282 U.S. 270, 
75 L.Ed. 335, 

46. U.S.—Coudon v. Tait, D.C.Md., 

56 F.2d 208, affirmed, C.C.A., 61 
F.2d 904, certiorari denied 53 S.Ct. 
594, 289 U.S. 733, 77 U.Ed. 1482. 

50. U.S.—Southern Pac. Co. v. Dowe, 
N.T., 38 S.Ct. 540, 247 U.S. 330, 62 
L.Ed. 1142. 

51. U.S.—Gulf Oil Corporation v. 
Lewellyn, Pa., 39 S.Ct. 35, 248 U. 
S. 71, 63 L.Ed. 133. 

Ohio.—Miller v. Homesite Realty Co., 
26 Ohio N.P..lSr.S-, 201. 

52. U.S.—Curran v. C. I. R., C.C.A., 
49 F.2d 129. 

53. U.S.—Curran v. C. I. R., supra. 
Sale of stock to corporation 

U.S.—Lord V. Territory of Hawaii, 
C.C.A.Hawaii, 79 F.2d 761. 

54. U.S.—Ruben v. C. I. R., C.C.A., 
97 F.2d 926. 

55. U.S.—C. I. R. V. Van Vorst, C.C. 
A., 59 P.2d 677. 

That purchaser is stockholder does 
not necessarily change transaction 
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from sale to taxable distribution of 
corporate assets or earnings.—C. I. R. 
V. Van Vorst, supra. 

56. U.S.—Palmer v. C. L R, 58 S. 
Ct. 67. 302 U.S. 63, 82 L.Ed. 50— 
Timberlake v. C. I. R., C.C.A, 132 
F.2d 259. 

Bare fact of distribution of some 
of the corporate assets to stockhold¬ 
ers as a result of the sale gives rise 
to no inference that the distribution 
is a dividend.—^Palmer v. C. I. R., 
58 S.Ct. 67, 302 U.S. 63, 82 L.Ed. 50. 
Effect of subseauent increase in value 
If the market value of the prop¬ 
erty increases after the sale or con¬ 
tract of sale, the spread beneficial 
to stockholders is no more taxable 
than if the purchasers had not beeh 
stockholders.—Choate v. C. I. R-, C. 
C.A., 129 F.2d 684. 

57. U.S.—Palmer v. G L R.. 58 aCt. 
67, 302 U.S. 63, 82 L.Ed. 50—Tim¬ 
berlake V. G 1. R., GC.A, 132 F. 
2d 259—Choate v. G L R., C.C.A., 
129 P.2d 684. 

Objective intention as test 
U.S.—Choate v, G I. R., supra. 
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extent that the value of the property sold exceeds 
the stipulated price.^^ 

Rights or options to purchase. The mere issu¬ 
ance to the stockholders of a corporation of rights 
or options to purchase stock or property of the cor¬ 
poration is not the distribution of a corporate divi¬ 
dend within the statutory definition, nor does it 
constitute gain, profit, or income taxable without ap¬ 
portionment under the Sixteenth Amendment,^9 and 
this is so, even though such rights or options have 
a market or exchange valuea distribution of the 
corporate property can take place only on exercise 
of the rights or options.^i 

The rights or options when exercised are taxable 
if they are dividends within the statutory defini- 
tion.^2 Xhe basis for determining whether the is¬ 
suance of such rights or options and the exercise 
thereof result in a distribution of a taxable divi¬ 
dend is whether the transaction was in purpose or 
effect used as an implement for the distribution of 
corporate earnings.®^ Thus where a corporation 
issues rights or options to its stockholders to pur¬ 
chase corporate property at its fair market value, 
the exercise of the option was held to constitute a 
sale and not the distribution of a dividend, no 
intent to distribute earnings existing in such a 


case,^5 and this is so even if between the issuance 
of the right or option and its exercise the value of 
the property increases substantially.On the oth¬ 
er hand, if at the time of the issuance of the right 
or option to purchase there is a substantial spread 
favorable to the stockholders as between the fair 
market value of the property and the option price, 
a corporate intention to distribute earnings is held 
to exist, which is carried into effect on exercise of 
the option.^*^ The distribution is taxable as a divi¬ 
dend in the latter case to the extent of the spread 
between the fair market value of the property at 
the time of the issuance of the option or its exer¬ 
cise, whichever is lower, and the stipulated price.^^ 
It has also been held that on sale by the stockhold¬ 
er of a subscription right, the exercise of which 
would constitute a taxable dividend, the market 
value of the right was taxable as a dividend.®^ 

§ 137. Liquidating Dividends 

A distribution in complete or partial liquidation of 
a corporation does not constitute a taxable dividend. 
What transactions constitute distributions in liquidation 
depends largely on the circumstances of each case. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 115 (c), and similar statutes, a distribution in 
complete or partial liquidation of a corporation does 


Trazisaction lield not a dividend 
Sale of corporation’s realty to 
principal stockholder for less than 
its actual value was held not tax¬ 
able “dividend” as distribution of ac¬ 
cumulated earnings.—C. I. R. v. Van 
Vorst, C.C.A., 59 F.2d 677. 

Absence of earnings 

Transaction is not the distribution 
of a taxable dividend, notwithstand¬ 
ing the price paid for property is 
substantially less than its value if it 
does not appear that the corporation 
had any earnings or accumulated 
profits.—Taplin v. C. I. R., C.C.A,, 41 
F.2d 454. 

Purchase for account of stockholders 
U.S.—C. I. R. v. McCloskey, C.C.A., 
76 F.2d 373. 

58. XT.S.—^Palmer v. C. I, R., 58 S. 
Ct. 67, 302 U.S. 63, 82 L.Ed. 50— 
Timberlake v. C. I. R., C.C.A., 132 
F.2d 259. 

Purchase of property below value as 
producing taxable income general¬ 
ly see supra § 117. 

59. U.S.—Palmer v. C. I. R., 58 S. 

Ct. 67, 302 U.S. 63, 82 L.Ed. 50—■ 
Gibson v. C. 1. R., C.C.A., 133 P.2d 
308, appeal dismissed 64 S.Ct. 23, 
320 U.S. 805, 88 L.Ed. 486—Helver- 
ing V. Bartlett. C.C.A., 71 P.2d 598 
—Blair v. Dustin’s Estate, C.C.A., 
30 P.2d 774—Continental Bank & 
Trust Co. of New York v. U. S., D. 
C.N.T., 19 F.Supp 15—Van No¬ 

strand V. U. S., D.C.Mass., 18 F. 


Supp. 295, affirmed, C.C.A., U. S. v. 
Nostrand, 94 F 2d 510. 

33 CJ. p 303 note 8 
Subscription rights as analogous to 
stock dividend see infra § 145. 

60. U.S.—Palmer v. C. I. R., 58 S. 
Ct. 67, 302 U.S. 63, 82 L.Ed. 60. 
The fact that profit might be real- 

i 2 ed by stockholder by sale of rights 
is immaterial.—Helvering v. Bartlett, 
C.C,A., 71 F.2d 598. 

Subscription rights to stock of an^ 
other corporation 

It has been held that the right of 
stockholders to subscribe for stock 
of another corporation acquiring the 
assets and stock of the corporation 
in which they have their shares, con¬ 
stituted a property right which was 
taxable as a gain by reason of the 
fact that they were permitted to 
purchase such stock for less than its 
current market value.—Moran v. Lu¬ 
cas, 36 F.2d 546, 59 App.D.C. 142. 

61. U.S.—Palmer v. C. I. R., 58 S.Ct. 

67, 302 U.S. 63, 82 L.Ed. 50— 

Choate v. C. I. R., C.C.A., 129 P.2d 
684. 

Sale of subscription rights as tax¬ 
able gain see infra § 184. 
lights to stock of another corpora¬ 
tion 

(1) The rule of the text was held 
applicable to rights to purchase stock 
of another corporation owned by the 
distributing corporation.—Mayer v. 
C. I. R., 68 S.Ct. 133, 302 U.S. 647, 
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82 L.Ed. 603—Palmer v. C. I. R., 58 
S.Ct. 67, 302 U.S. 63, 82 L.Ed. 50— 
Helvering v. Bartlett, C.C.A., 71 F.2d 
598. 

(2) However, in at least one case 
a distinction was made between 
rights to purchase the corporation’s 
own stock and rights to purchase 
stock which it owned in another cor¬ 
poration.—Ramapo, Inc., v. C. I. R., 
C.C.A., 84 F.2d 986. 

62. U.S.—Palmer v. C. I. R., 58 S Ct. 
67, 302 U.S. 63, 82 L.Ed. 50—Choate 
V. C. I. R., C.C.A., 129 P.2d 684. 

63. U.S.—Palmer v. C. I. R., 58 S.Ct. 
67, 302 U.S. 63, 82 L.Ed. 50. 

Objective intent as test 
U.S.—Choate v. C. I. R., C.C.A., 129 
P.2d 684. 

64. U.S.—Palmer v. C. I. R., 58 S. 
Ct. 67, 302 U.S. 63, 82 L.Ed. 50— 
Choate v. C. L R., C.C.A., 129 F.2d 
684. 

65. U.S.—Choate v. C. I. R., supra. 

66. U.S.—Palmer v. C. I- R., 58 S. 
Ct, 67, 302 U.S. 63, 82 L.Ed. 50— 
Choate v. C. I. R., C.C.A., 129 F. 
2d 684. 

67. U.S,—Choate v. C. L R., supra. 

68. U.S.—Choate v. C. I. R., supra. 

69. U.S.—Gibson v. C. I. R., C.C.A., 

133 F.2d 308, appeal dismissed 64 
S.Ct. 23, 320 U.S. 805, 88 L.Ed. 486. 
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not constitute a taxable dividend,’^0 but, as discussed 
infra § 140, is to be treated as in full or part pay¬ 
ment in exchange for the stock and taxed as a gain 
if there is a taxable gain resulting from the ex¬ 
change. What transactions constitute distributions 
in liquidation within the meaning of the act de¬ 
pends largely on the circumstances,'^^ and the fact 
that a transaction takes on the form of a liquidation 
is not decisive.'^^ Xo constitute a liquidating divi¬ 
dend, the distribution must be made in complete re¬ 
demption of all or a portion of the stock,and dis¬ 
tributions which do not actually result in the re¬ 
demption or cancellation of the corresponding stock 
of the corporation cannot be considered as liquidat¬ 


ing dividends,’^'^ although such distribution exceeds 
the surplus and invades the capital account 
There must be an actual distribution'^® of some¬ 
thing of exchangeable value'^'^ in order to consti¬ 
tute the transaction a liquidating dividend within 
the statute. 

It has been held that the determining element in 
ascertaining whether a distribution was an ordi¬ 
nary dividend or one in liquidation is whether the 
distribution was made in the ordinary course of 
business with an intent to maintain the corpora¬ 
tion as a going concern, or made after a decision 
to quit with intent to liquidate the business. 
Where there is present an intention to liquidate the 


70- U.S.—^Hellmich v. Heilman, Mo., 
48 S.Ct. 244, 276 U.S, 232, 72 L.Ed. 
544, 56 A.Li.R. 379—Jones v. Daw¬ 
son, C.C.A.Okl., 148 F.2d 87—By¬ 
num V. C. I. R., C.C.A.Tex., 113 F. 
2d 1—U. S. V. First Wisconsin 
Trust Co., C.C.A.Wis., 92 F.2d 840 
—Holmby Corporation v. C. I. R., 
CC.A., 83 F.2d 548—C. I. R. v. 
Rock wood, C.C.A., 82 F.2d 359— 
Canal-Commercial Trust & Savings 
Bank v. C. I. R., C.C.A., 63 F.2d 
619, certiorari denied 54 S.Ct. 47, 
290 U.S 628, 78 L.Ed. 547—Gos¬ 
sett V. C. I. R., C.C.A., 59 F.2d 365, 
rehearing denied 60 F.2d 484. 

Reventie Act of 1921 

(1) Under Revenue Act of 1921 
distributions in liquidations were 
treated like other dividends for tax 
purposes.—McCaughn v. McCahan, 
C.C.A.Pa., 39 F.2d 3—Metcalf’s Estate 
V- C. I. R., C.C.A., 32 F.2d 192. 

(2) Under the act, corporation’s 
profits distributed on liquidation of 
successor corporation on reorgani2a- 
tion was held taxable as successor’s 
earnings, where reorganization caused 
neither gain nor loss.—C. I. R. v. 
Sansome, C.C.A., 60 F.2d 931, certio¬ 
rari denied Sansome v. Burnet, 53 S. 
Ct, 291, 287 U.S. 667, 77 L.Ed. 575. 

(3) Amount received by stock¬ 
holders for stock purchased by cor¬ 
poration was held to be a “dividend” 
rather than “gain derived from sale 
of property,” and to be taxable as 
such.—Phelps v. C. I. R., C.C.A., 54 
P.2d 289, certiorari denied 52 S.Ct. 
458, 285 U.S. 558, 76 L.Ed. 946. 
Statute inapplicable to trusts 

Revenue Act of 1921, § 201 (c), 42 
St. at L. p 228, relating to tax on 
distribution by corporation to share¬ 
holders was held inapplicable to 
amount received by shareholder out 
of trust of assets securing new bank 
against unknown debts of merged in¬ 
stitution.—^Allen V. C. I. R., C.C.A., 
49 P.2d 716, certiorari denied Allen 
V. Burnet, 52 S.Ct. 34, 284 U.S. 655, 
76 L.Ed. 555. 

71. U.S.—C. I. R. V. Ashland Oil & 

Refining Co., C.C.A., 99 F.2d 688, 


certiorari denied Helvering v. Ash¬ 
land Oil & Refining Co., 59 S.Ct. 
786, two cases, 306 U.S. 661, 83 L. 
Ed. 1057, and Ashland Oil & Refin¬ 
ing Co. V. C. I. R., 59 S.Ct. 790, two 
cases, 306 U.S. 661, 83 L.Ed. 1057. 
Transactions constituting liq.uidating 
dividends 

U.S.—Canal-Commercial Trust & Sav¬ 
ings Bank v. C. I. R., C.C.A., 63 
P.2d 619, certiorari denied 54 S.Ct. 
47, 290 U.S. 628, 78 L.Ed. 547— 
Burnett v. U. S., Ct.Cl., 58 P.2d 860 
—Langstaff v. Lucas, D.C.Ky., 9 
P.2d 691, affirmed, C.C.A., 13 F.2d 
1022, certiorari denied 47 S.Ct. Ill, 
273 U.S. 721, 71 L.Ed. 858—Cook 
V. U. S., CtCl., 3 F.Supp. 47. 
Transactions not constituting liqui¬ 
dating dividends 

U.S.—C. I. R. v, Whitaker, C.C.A., 
101 P.2d 640—^Helvering v. Schoell- 
kopf, C.C.A., 100 P.2d 415—Helver¬ 
ing V. Leary, C.C.A., 93 F.2d 826— 
C. I. R. V. Aaron Ward & Sons, C. 
C.A., 65 P.2d 758—Allen v. C. I. R., 
C.C.A., 49 F.2d 716, certiorari de¬ 
nied Allen V. Burnet, 52 S.Ct. 34, 
284 U.S. 655, 76 L.Ed. 555. 

Debt of stockholder paid by corpo¬ 
ration in so far as paid from corpo¬ 
rate capital was held analogous to 
liquidating dividend.—^EXuffin v. Lu¬ 
cas, C.C.A.Ky., 55 P.2d 786, certiorari 
denied 53 S.Ct. 14, 287 U.S. 611, 77 
L.Ed. 531. 

72. U.S.—C. I. R. v. Ashland Oil & 
Refining Co., C.C.A., 99 F.2d 588, 
certiorari denied Helvering v. Ash¬ 
land Oil & Refining Co., 59 S.Ct. 
786, two cases, 306 U.S. 661, S3 
L.Ed. 1057, and Ashland Oil & Re¬ 
fining Co. V. C. I. R., 59 S.Ct. 790, 
two cases, 306 U.S. 661, 83 L.Ed. 
1057. 

73. U.S.—Jones v, Dawson, C.C.A. 
Okl., 148 P.2d 87. 

74. U.S.—Jones v. Dawson, supra. 

75. U.S.—Jones r. Dawson, supra. 

70. U.S.—Echols V. C. I. R., C.C.A-, 

61 F.2d 191. 

77. U.S.—C, I. R. V. Johnson, C.C.A., 
131 F.2d 709. 
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Amounts included 
Where corporation on sale of its 
assets guaranteed payment of all ac¬ 
counts receivable and distributed 
proceeds from sale to stockholders, 
amount set aside from proceeds by 
stockholders to meet liability under 
guaranty was held not part of 
“amount distributed in complete liq¬ 
uidation of a corporation” in deter¬ 
mining income tax liability of stock¬ 
holders.—Cushing V. U. S., D.C.Mass., 
18 F.Supp. 83. affirmed, C.C.A., U. S- 
V. Dickinson, 95 F.2d 65. 

78. U.S.—Shellabarger Grain Prod¬ 
ucts Co. V. C. I. R., C.C.A., 146 F. 
2d 177—C. I. R. V. Sussman, C.C.A., 
102 F.2d 919—Holmby Corporation 
V, C. I. R.. C.C.A., 83 F.2d 548— 
Canal-Commercial Trust & Savings 
Bank v. C. I. R., C.CA, 63 P.2d 
619, certiorari denied 54 S.Ct. 47, 
290 U.S. 628. 78 L.Ed. 547—Gossett 
V. C. I. R., C.C.A., 59 P.2d 365. 
“This term [dividend], as general¬ 
ly understood and used, refers to the 
recurrent return upon stock paid to 
stockholders by a going corporation 
in the ordinary course of business, 
which does not reduce their stock 
holdings and leaves them in a posi¬ 
tion to enjoy future returns upon the 
same stock.”—Hellmich v. Heilman, 
Mo., 48 S.Ct. 244, 245, 276 U.S. 233. 
72 L.Ed. 544, 56 A.L.R. 379. 

“Complete liquidation” of corpora¬ 
tion means act or operation in wind¬ 
ing up its affairs, settling with its 
debtors and creditors, and appropria¬ 
tion and distribution among its stock¬ 
holders ratably of amount of profit 
and loss. 

U.S.—Rheinstrom v. Conner, D.C. 
Ohio, 33 F.Supp. 917, affirmed, C.C. 
A., 125 F.2d 790, certiorari denied 
63 S.Ct. 49, 317 U.S. 654, 87 L.Ed. 
526, rehearing denied 63 S.Ct. 154, 
317 U.S. 708, 87 L.Ed. 564—First 
Hat. Bank of Cincinnati v. Conner, 
D.C.Ohio, 33 F.Supp. 917, affirmed, 
C.C.A., 125 P.2d 790, certiorari de¬ 
nied 63 S.Ct. 50, 317 U.S. 654, 87 
L.Ed, 526, rehearing denied 63 S. 
Ct. 155, 317 U.S. 708. 87 L.Ed. 564. 
D.C.—^Hyman v. Helvering, 71 F,2d 
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corporation coupled with an actual distribution of 
its assets, the distribution constitutes a liquidating- 
dividend,although it was not specifically desig¬ 
nated as such,SO and no formal resolution to liqui¬ 
date or dissolve the corporation had been adopted 
when the distribution was made.St 

The fact that the distribution was called a divi- 
dendS2 and was made in whole or in part from sur¬ 
plus, earnings, and profitsSS acquired before liqui¬ 
dation or dissolution proceedings were commenc¬ 
ed,is not the controlling factor. 

Where a distribution was a single and final divi¬ 
dend received by a stockholder in liquidation of 
the entire assets and business of the corporation 
paying it, and a return to him of the value of his 
stock on the surrender of his entire interest in the 
corporation, at a price that represented its intrinsic 
value at and before March 1, 1913, when the first 
Income Tax Act took efiPect, it was not taxable as 
income of the stockholder.^s However, a gain 


which, when segregated becomes legally income 
subject to tax may be segregated by a dividend in 
liquidation, as well as by an ordinary corporate div- 
idend.^® 

§ 138. - Distribution in Partial Liquida¬ 

tion 

A distribution fn partial riqurdation fs one fn com¬ 
plete cancellation or redemption of a part of the stock, 
or one of a series of distributions in complete cancella¬ 
tion or redemption of afl or a portion of the stock. 

Under Internal Revenue Code, 26 U.S.C.A. § 115 
(i), and similar provisions, by partial liquidation is 
meant a distribution in complete cancellation or re¬ 
demption of a part of the stock, or one of a series 
of distributions in complete cancellation or redemp¬ 
tion of all or a portion of the stock.S7 The facts 
and attendant circumstances of each case determine 
what constitutes a partial liquidation within these 
provisions, with consideration to be given to the 
time and manner of the redemption.^S What a 


342, 63 App.D.C. 221, certiorari de¬ 
nied 55 S.Ct. 100, 293 U.S. 570, 79 
L.Ed. 661—^Heilman v. Helveringr, 
68 F.2d 763, 63 App.D.C. 18. 

Porfeiture of cliarter 

In determining whether a cash dis¬ 
tribution to stockholders of a cor¬ 
poration was taxable as a "liquidat¬ 
ing dividend," the fact that the cor¬ 
poration permitted the forfeiture of 
its right to do business in the state 
after the distribution of the cash to 
its stockholders may be considered. 
‘—^Kennemer v. C. I. E~, C.C.A.Tex., 
96 F.2d 177. 

Iiiquidatiou of holding company 
Where it appeared that investment 
business of wholly owned subsidiary 
holding company was to continue un¬ 
der different corporate form on merg¬ 
er with parent company but other¬ 
wise the same as before, merger did 
not result in a “liquidation" of hold¬ 
ing company.—Gutbro Holding Co, v. 
C. I. R., C.C.A.R'.Y., 138 F.2d 16. 
Xiiquidation of wholly owned subsi¬ 
diary 

U.S.—Texas-Empire Pipe Line Co. v. 

C. I. R., C.C.A., 127 P.2d 220. 

70. U.S.—^Kennemer v. C. I. R., C. 

C.A.Tex., 96 F.2d 177. 

Implied intent 

U.S.—Kennemer v. C. I. R., supra. 

80. U.S,—^Kennemer v. C. I. R., su¬ 
pra. 

81. U.S.—Kennemer v. C. I. R., su¬ 
pra, 

82. U.S.—^Holmby Corporation v. C. 
I. R.. C.C.A., 83 P.2d 648—Gossett 
V, C. I. R., C.C.A., 69 F.2d 365. 

83. U.S.—Hellmich v. Heilman, Mo., 
48 S.Ct. 244, 276 U.S. 233, 72 L. 
Ed. 644, 66 A.L.R. 379—Holmby 
Corporation v. C. I. R., C.C.A., 83 


P.2d 548—Canal-Commercial Trust 
& Savings Bank v. C. I. R., C.C.A., 
63 F.2d 619, certiorari denied 54 S. 
Ct. 47, 290 U.S. 628, 78 L.Ed. 547. 

84. U.S.—Holmby Corporation v. C. 
I. R., C.C.A., 83 P.2d 548—Canal- 
Commercial Trust & Savings Bank 
V. C. I. R., C.C.A., 63 F.2d 619, cer¬ 
tiorari denied 54 S.Ct. 47, 290 U.S. 
628, 78 L.Ed. 547. 

85. U.S.—Lynch v. Turrish, Minn., 
38 S.Ct 537, 247 U.S. 2.21, 62 L.Ed. 
1087. 

33 C.J. p 305 note 44. 

86. U.S.—Cullinan v. Walker, Tex., 
43 S.Ct 495, 262 U.S. 134, 67 L.Ed. 
906. 

33 C.J. p 305 note 45. 

87. U.S.—Beretta v. C. I. R., C.C.A. 
Tex., 141 F.2d 452, certiorari de¬ 
nied 65 S.Ct. 50, 323 U.S. 720, 89 L. 
Ed. 579—Hill v. C. I. R., C.C.A.Ga., 
126 F.2d 570—Alpers v. C. I. R., G. 
C.A., 126 F.2d 58—Rheinstrom v. 
Conner, C.C.A.Ohio, 125 F.2d 790. 
certiorari denied 63 S.Ct. 49, 317 
U.S. 654, 87 L.Ed. 526, rehearing 
denied 63 S.Ct. 154, 317 U.S. 708, 
87 L.Ed. 564—First Nat Bank v. 
Conner, C.C.A.Ohio, 125 F.2d 790, 
certiorari denied 63 S.Ct 50, 317 U. 
S. 654, 87 L.Ed. 526, rehearing de¬ 
nied 63 S.Ct 155, 317 U.S. 708, 87 
L.Ed. 564—Bynum v. C. I. R., C.C. 
A.Tex., 113 P.2d 1—Tate v. C. I. R., 
C.C.A., 97 F.2d 658, certiorari de¬ 
nied 59 S.Ct 106, two cases, 305 U. 
S, 639, 83 L.Ed. 412—Tootle v. C. 
I. R., C.C.A., 68 F.2d 576. 

Taxation of liquidating dividends as 
exchange see infra § 140. 

Xiimited application of statute 

Definition of "partial liquidation" 
in, Internal Revenue Code, 26 U.S. 
C.A, § 116 (i) and similar statutes 
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does not apply to a situation arising 
within section governing recognition 
of gain or loss.—C. I. R. v. Bedford’s 
Estate, 65 S.Ct 1157, 325 U.S. 283, 
89 L.Ed. 1611. 

Legality of liquidation 

Taxpayers accepting dividend as 
partial dividend in liquidation were 
held precluded from subsequently 
claiming that corporation could not 
legally make such distribution.— 
Tootle V. C. I. R., C.C.A., 58 P.2d 576. 

The words “amounts distributed in 
partial liquidation”, include any case 
where there is a complete cancella¬ 
tion of outstanding stock and cash 
is distributed in connection with that 
liquidation, without excluding any 
distribution where exchange of stock 
is part thereof,—Hammans v. C. I. 
R., C.C.A., 121 F.2d 4. 

83. U.S.—C. I. R. V. Buckley, 'C.C.A., 
128 F.2d 124—Rheinstrom v. Con¬ 
ner, C.C.A.Ohio, 125 F.2d 790, cer¬ 
tiorari denied 63 S.Ct. 49, 317 U.S. 
654, 87 L.Ed. 526, rehearing denied 
63 S.Ct. 154, 317 U.S. 708, 87 L.Ed. 
564—First Nat. Bank v. Conner, C. 
C.A.Ohio, 125 F.2d 790, certiorari 
denied 63 S.Ct. 50, 317 U.S. 654, 87 
L.Ed. 526, rehearing denied 63 S.Ct. 
155, 317 U.S. 708, 87 L Ed. 564— 
Hammans v. C. I. R., C.C.A., 121 
F.2d 4—C. I. R. V. Babson, C.C.A., 
70 P.2d 304, certiorari denied Hel¬ 
vering V. Babson, 55 S.Ct. 107, 
three cases, 293 U.S. 571, 79 L.Ed. 
669—Tootle v. C. I. R., C.C.A., 68 
P.2d 576—Harter Bank & Trust 
Co. V. Gentsch, D.C.Ohio, 60 P.Supp. 
400. 

Absence of certificate of reclassifica^- 
tion immaterial 

U.S.—Hammans v. a X R.. CaA.. 
121 P.2d 4. 
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corporation may call a distribution of surplus or ■ 
profits is not necessarily controlling in determining 
whether or not it was a distribution in partial liq¬ 
uidation,^^ nor is the adoption or absence of reso¬ 
lutions of liquidation necessarily determinative.^® 

While it has been held that, in order to consti¬ 
tute a partial liquidation, there must be a manifest 
and continuing purpose to terminate and dissolve 
the corporation,® 1 with continuing activities direct¬ 
ed to that end,®2 the necessary result of which is 
the winding up of the affairs of the corporation,®^ 
it has also been held that whether a distribution 
was an ordinary dividend or a partial dividend in 
liquidation must be determined from what was ac¬ 
tually done rather than from the motives of the 
corporation or the taxpayer.®^ The fact that a cor¬ 
poration is not immediately dissolved does not pre¬ 
vent a dividend from being in partial liquidation,®^ 
nor does the fact that the dividend is declared to 
be paid out of surplus prevent it from being such.®® 

Distributions decreasing the outstanding capital 
by the reduction of the par value of each share,®'^ 
or by the purchase of part of the outstanding 
shares,®^ for the purpose of retiring such shares,®® 
constitute distributions in partial liquidation. On 


§ 13! 

the other hand, it has been field that a mere re 
duction in the par value of the stock without inten, 
to wind up the corporation’s affairs did not rendei 
the payment thereunder a distribution in partial liq 
uidation.i The nature of the transaction is to hi 
judged by what occurred when the stockholder sur 
rendered his stock in exchange for payment,^ anc 
a subsequently formed intention by the corporatior 
to retire the stock purchased by it cannot converi 
the payment of the purchase price into a distribu 
tion in partial liquidation.® Conversely, the fac 
that the corporation after retiring a part of its 
stock may legally issue new stock of the same char 
acter does not prevent the distribution in retire 
ment of the old stock from being in partial liqui 
dation.^ 

§ 139. - Cancellation or Redemption Es¬ 

sentially Equivalent to Dividend 

A cancellation or redemption of stock which Is, Ir 
whole or part, essentially equivalent to the distributior 
of an ordinary taxable dividend should be treated as 
such. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
115 (g), and similar statutes, if a corporation can¬ 
cels or redeems its stock at such time and in such 


Transaction as sal® 

(1) The determination of whether 
distribution by corporation was in 
complete cancellation or redemption 
of part of its stock is wholly un¬ 
affected by whether the transaction 
could be deemed a sale.—Amelia H. 
Cohen Trust v. C. I. R., C.C.A., 121 
F.2d 689. 

(2) Hence the exchange and re¬ 
tirement of holding company stock 
for shares of the operating company 
was held a partial liauidation, al¬ 
though the stockholder immediately 
thereafter sold the shares of the op¬ 
erating company.—Citizens &. South¬ 
ern Nat. Bank v. C. 1. R., C.C.A.Ga., 
136 F.2d 406, certiorari denied 64 S. 
Ct. 57, 320 U.S. 752, 88 L.Ed. 447— 
Woodruff V. C. I. R., C.C.A.Ga., 131 
F.2d 429. 

Transactions constitn-ting partial 
hquidations 

U.S.—Hill V. C. I. R., C.C.A.Ga., 126 
F.2d 570—Morgan v. Helvering, C. 
C.A., 117 F.2d 334—^Bynum v. C. 

I. R., C.C.A.Tex., 113 F.2d 1—C. 
I. R., V. Blum, C.C.A., 75 F.2d 699. 
Transactions held not partial liqui¬ 
dations 

U.S.—Wilcox V. C. I. R., C.C.A., 137 
F.2d 136—Rheinstrom v. Conner, 
C.C.A.Ohio, 125 F.2d 790, certio¬ 
rari denied 63 S.Ct. 49, 317 U.S. 654, 
87 L.Ed. 526, rehearing denied 63 
S.Ct. 154. 317 U.S. 708, 87 L.Ed. 
564—First Nat. Bank v. Conner, 
C.C.A.Ohio, 126 F.2d 790, certiorari 


denied 63 S.Ct. 50, 317 U.S. 654. 
87 L.Ed. 526, rehearing denied 63 
S.Ct. 155, 317 U.S. 708, 87 L.Ed. 
564—Trust Co. of Georgia v. U. S., 
Ct.Cl., 60 F.Supp. 470—Harter 
Bank & Trust Co. v. Gentsch, D.C. 
Ohio, 60 F.Supp. 400. 

D.C.—Flanagan v. Helvering, 116 F. 
2d 937, 73 App.D.C. 46. 

89. US.—Tate v. C. I. R.. C.C.A., 97 
F.2d 658, certiorari denied 59 S.Ct. 
106, two cases, 305 U.S. 639, 83 L. 
Ed. 412—Gossett v. C. I- R., C.C.A., 
59 F.2d 365, rehearing denied 60 F. 
2d 484. 

90. US.—Beretta v. C. I. R., C.C.A, 
Tex., 141 F-2d 452, certiorari de¬ 
nied 65 S.Ct. 50, 323 U.S. 720, 89 
L.Ed. 579—Kennemer v. C. I. R., 
C.C.A.Tex., 96 F.2d 177. 

91. US.—Beretta v. C. I. R, C.C.A., 
141 F.2d 452, certiorari denied 65 
S.Ct 50, 333 US. 7.20, 89 L.Ed. ‘579, 

92. US.—^Jones v. Dawson, C.C.A. 
OkL, 14'8 F.2d -ST—Beretta v. C. I. 
R., C.aA.Tex,, 141 F.2d 452, cer¬ 
tiorari denied 65 S.Ct 50, '323 U.S. 
720, 89 L.Ed. 579. 

93. U.S.—Beretta v. C. L R., supra. 

94. D.C.—Flanagan v. Helvering, 
116 F.2d 937, 73 App.D.C. 46. 
Apprehension as to application of 

tax statute is immaterial.—Tootle v. 
C. I. R., C.C.A., 58 F.2d '576. 

95. U.S.—Rheinstrom v. Conner, C. 
aA.Ohio, 125 F.2d 790, certiorari 
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denied 6'3 S.Ct. 49, 317 tJ.S. 654 
87 L.Ed. 526, rehearing denied 6J 
S.Ct 154, 317 U.S. 708, 87 L.Ed 
5'64—First Nat. Bank v. Conner 
C.C.A.Ohia, 12‘5 F.2d 970, certiorar 
denied 63 S.Ct 50, 317 U.S. 654, 8^ 
L.Ed. 5'26, rehearing denied 63 S 
Ct 155, 317 US. 70'S, 87 L.Ed. 56^ 
—Tate V. C. I. R., C.C.A., 97 F.2c 
658, certiorari denied 59 S Ct 106 
two cases, 305 US. 639, 83 L.Ed 
412—C. I. R. V. Straub, C.C.A., 7t 
F.2d 388—Tootle v. C. I. R, C.C 
A.. 58 P.'2d 576. 

98. US.—Tate v. C. I. R., C.C.A., 97 
F.2d 658, certiorari denied 59 S.Ct 
106, two cases, 305 US. 6‘39, 83 L, 
Ed. 412—Tootle v. C. I. R, C.C 
A., 58 P.2d 576. 

97. US.—Patty v. Helvering, C.C 
A., 98 F.2d 717. 

98. US.—C. I. R. V. Quackenbos, C 
C.A., 78 F:2d 156. 

99. US.—Alpers v. C. L R, C.C.A. 
126 P.'2d 58. 

1. US.—Beretta v. C. I. R, C.C.A 
Tex., 141 F.2d 452, certiorari de 
nied 65 S.Ct 50, 323 US. 720, '8 
L.Ed. 579. 

2. U.S.—Alpers v. C, L R., C.C.A 
126 F.2d 58. 

3. US.—Alpers v. C. I. R., supra. 

4. US.—Amelia H. Cohen Trust Cc 
V. C. I. R, C.C.A., Kl F.'2d 689, 



^ iisy 


mTMKJS£LJb KMiVMlSUHi 


U. 


nanner as to make tlie transaction, in whole or in 
3art, essentially equivalent to the distribution of an 
jrdinary taxable dividend^ it should be treated as 
mch a dividend.^ Not every redemption or can- 
:ellation of stock by a corporation is the equiva¬ 
lent of a distribution of a dividend within this pro- 
rision,® and its phrasing has been said to negative 
2 ,ny idea that a weighted formula can resolve the 
issue of whether the distribution should be treated 
IS a taxable dividend.'^ 

Whether a redemption is essentially equivalent to 


the distribution of a dividend is largely a question 
of fact and dependent on the circumstances of each 
case,^ and consideration must be given to the time 
and manner in which the redemption is made.^ 
There are some decisions which speak of intent as a 
factor in the determination of whether the transac¬ 
tion was essentially equivalent to the distribution 
of a diiddend within the provision under considera- 
tion,^0 the provision being said never to apply in 
the case of the redemption of shares issued bona 
fide.ii Under these decisions sums paid in retire- 


5. U.S.—Jones v. Dawson, C.C.A. 
OkL, 148 F.2d 87—De Nobili Cigar 
Co. V. C. I, R., CCA., 143 F:2d 
436—Smith v. U. S.. C.C.A.Del., 
121 F.2d 692—McGuire v. C. I. R., 

C. C.A., S4 F.2d 431, certiorari de¬ 
nied 57 S.Ct 118, 299 U.S. 591, 81 
L.Ed. 435. 

D.C.—Hyman v. Helvering, 71 F.2d 
342, 63 A,pp.D.C. 221, certiorari de¬ 
nied 5-5 S.Ct. 100, 293 U.S. 570, 79 

D. Bd. 661. 

Cigar or cigarette as subject of tax¬ 
ation see infra § 541, 

Fiurpose of statute 

Statute was enacted to prevent 
avoidance of the tax through the 
adoption of this manner of distrib¬ 
ution of the earnings of the compa¬ 
ny.—Fostoria Glass Co, v. Yoke, D. 
C.W.Va,, 45 F.Supp. 96*2. 

'‘Bividead” under these provisions 
means any distribution made by cor¬ 
poration to its shareholders out of 
its earnings or profits accumulated 
after February 28, 1913, or out of 
the earnings or profits of the taxable 
year without regard to the amount 
of the earnings and profits at the 
time the distribution was made, and 
included dividend out of current 
earnings.—Vesper Co. v. C. I. R., C. 
C.A., 131 F.2d 200. 

Payment to estate 
The payment of stock redemption 
moneys to an estate did mot prohibit 
the taxation of the payment as a 
dividend.—Flanagan v. Helvering, 
116 P.2d 937, 73 App.D.C. 46. 

3. U.S.—Hirsch v. €. I. R., C.C.A., 

124 F.2d 24—McGuire v. C. I. R.. 
aC.A., 84 F.2d 431, certiorari de¬ 
nied 57 S.Ct. 118, 299 U.S. 5'91, 81 
■DEd. 435~a I. R. v. Champion, C. 
C.A., 78 F.'2d 513. 

^ D.C,—Flanagan v. Helvering, 116 
F.'2d 937, 73 App.D.C. 46. I 

!. U.S.—Vesper Co. v. C. I. R., C.C. 

A., 131 F 2d 200—Rhein'strom v. 
Conner, C.C.A.Ohio, 12*5 F.'2d 790, 
certiorari denied 63 S.Ct. 49, 317 
U.S. 654, 87 L.Ed. 526, rehearing 
denied S.Ct. 154, 317 U.a 70'8, 
87 L.Ed. 564—First Nat. Bank v. 
Conner, C.C.A.Ohio, 125 F.2d 790, 
certiorari denied 63 S.Ct. 50, 317 
U.S. 654, 87 L.Ed. 526, rehearing 
denied 63 S.Ct. 155, 317 U.S. 708, 


87 L.Bd, ‘564—^Hirsch v. C. I. R-. C. 
C.A., 124 P.‘2d 24—Smith v. U. S., 
C.C.A.Del., 121 F.2d 692—Brown v. 
C. I. R.. C.C.A., 79 P.2d 73—C. I. 

R. V. Champion, C C.A., 78 F.2d 513 
—C. I. R. V. Cordingley, C.C.A., 
78 F.2d 118—Randolph v. C. I. R, 

I C.C.A., 76 P.2d 472, certiorari de¬ 
nied 56 S.Ct. 116, '29$ U.S. 599, SO 
L.Ed. 4’25—C. I. R. v. Bab son, C. 
C.A., 70 P.2d 304, certiorari denied 
Helvering y. Babson, 55 S.Ct. 1071 
three cases, 293 U.S. ‘571, 79 L.Ed. 
669—Hill V. C. I. R., C.C.A., 6’6 P. 
2d 45—Fostoria Glass Co. v. Yoke, 
D C.W.Va., 45 F.Supp. 962. 

D.C.—^Hyman v. Helvering, 71 F.2d 
342, 63 App.D.C. 221, certiorari de¬ 
nied 55 set. 100, 293 U.S. 570, 7'9 
L.Ed. 661. 

Transactions held taxable dividends 
U.S.—Rheinstrom v. Conner, C.C.A. 
Ohio, 1’25 P.2d 790, certiorari de¬ 
nied 63 S.Ct. 49. 317 U.S. 654, 87 
L.Ed. 526, rehearing” denied 63 S. 
Ct. 154, 317 U.S. 70.8, 87 L.Ed. 564 
—First Nat. Bank v. Conner, C.C. 
A.Ohio, 12’5 P.2d 970, certiorari de¬ 
nied 63 S.Ct. 50, 317 U.S. 654, 87 
L Ed. 526, rehearing denied '63 S. 
Ct. 155, 317 US. 708, 87 L.Ed. 564 
—Hirsch V. C. I. R., C.C.A., 124 F. 
2d 24—McGuire v. C. I. R., C.C A., 
84 P.2d 431, certiorari denied '57 

S. Ct. 118, 299 U.S. 591, 81 L.Bd. 
435—Brown v. C. I. R., CC.A., 79 
P.2d 73—Hill v. C. I. R., C.C.A., 66 
F,2d 45. 

D.C-—Flanagan v. Helvering, 116 F. 

2d 937, 73 App.D.C. 46. 

Stock formerly issued as stock divi¬ 
dend 

(1) Held equivalent to dividend.— 
Smith V. U. S., C.C.A.Del., 121 F.2d 
692—Goldstein v. C. I. R., C.C.A., ITS 
F.2d 363—Randolph v. C. I. R., O. 
C.A., 76 F.2d 472, certiorari denied 
Randolph v. Helvering, 56 S.Ct. 11’6, 
296 U.S. 599, 80 L.Ed. 425, and Hel¬ 
vering V. Randolph, 56 S.Ct. 125, '296 
U.S. 600, SO L.Ed. 425—Robinson v. 
C. I. R., C.O.A.Ga., '69 P.'2d 972— 
Fostoria Glass Co. v. Yoke, D.C.W. 
Va., 45 F.Supp. 96‘2. 

(2) Held not essentially equiva¬ 
lent to taxable dividend.—C. I. R. v. 
Cordingley, C.G.A., 78 F.2d 118—C. I. 
R. V. Brown, C.C.A., 69 F.2d 602, cer¬ 
tiorari denied Helvering v. Brown, '55 
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S.Ct. 81, 293 U.S. 570, 79 L.Ed. 669, 
and 55 S.Ct. 82, '293 U.S. 570, 79 L.Ed. 
669. 

Redemptions held not equivalent to 
dividends 

U..S.—United Nat. Corporation v. C. 
I. R., C.C.A., 143 F.2d 580—Parker 
V. U. S., C.C.A.Wis., 88 F.2d 907— 
C. I. R. V. Rockwood, C.C.A., 82 
F.2d 3'59—C. I. R. v. Champion, C. 
CA., 78 F.2d 513—C. I. R. v. Ahl- 
born, C.C.A., 77 P.2d 700. 

9. U.S.—Rheinstrom v. Conner, C.C. 
A.Ohio, 125 F.2d 790, certiorari de¬ 
nied 63 S.Ct. 49, 317 U.S. 654, 87 
L.Ed. 526, rehearing denied 63 S. 
Ct. 154, 317 U.S. 70i8, 87 L.Ed. 564 
—First Nat. Bank v. Conner, C.C. 
A.Ohio, 125 F.2d 790, certiorari de¬ 
nied 6'3 S.Ct. 50, 317 U.S. 654, 87 
L.Ed. 526, rehearing denied '63 S. 
Ct. 15'5, 317 U.S. 708, 87 L.Ed. 564 
—McGuire v. C. I. R., C.C.A., 84 P. 
2d 431, certiorari denied 57 S.Ct. 
118, 299 U.S. 591, 81 L.Ed. 435— 
Hill V. C. I. R., C.C.A., 66 F'2d 45. 

D.C.—^Hyman v. Helvering, 71 P.2d 
342, 63 App.D.C. 221, certiorari de¬ 
nied 55 S.Ct. 100, 293 U.S. 570, 79 
L.Ed. 661. 

10. U.S.—C. I. R. V. Cordingley, C.C. 
A., 78 P.(2d 118. 

11. U.S.—Patty V. Helvering, C.C.A., 
98 F;2d 717. 

Contra Vesper Co. v. C. I. R., C.C. 
A., 131 P.2d 200. 

Absence of business need 
U.S.—^De Nobili Cigar Co. v, C. 1. R., 
C.C.A.. 143 F.'2d 4'36. 

Reduction of capital 

(1) Reduction of outstanding cap¬ 
ital by purchase of stock previous¬ 
ly issued as stock dividend was held 
not taxable as “equivalent to dis¬ 
tribution of a taxable dividend,’" 
where stock dividend was declared 
for the purpose of increasing work¬ 
ing capital without attempt to evade 
payment of taxes and increased cap¬ 
italization was maintained for eight 
years.—C. I. R. v. Quackenbos, C.C. 
A., 78 F.'2d 156. 

(2) On the other hand, a reduc¬ 
tion of par value of stock by a speci¬ 
fied amount per share and distribu¬ 
tion of the reduction to shareholders 
by a company able to distribute such 
amount from surplus and without 
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inent of stock are not taxable as dividends unless 
the retirement was made in pursuance of a plan 
formed at the time when the stock was originally 
issued,^- or as a cloak for the distribution of earn- 

jl^gS.13 

More frequently, however, the courts have fol¬ 
lowed the doctrine that the basic criteria for appli¬ 
cation of the provision is what was actually done, 
or the result thereof, rather than the motive behind 
the transaction,the bona fides of the transaction 
being considered as immaterial45 Under this doc¬ 
trine, a redemption and distribution may constitute 
a taxable dividend within the act, although at the 
time the stock was issued there was no intention 
later to redeem the stock as a means of distributing 
surplus.^® Stock originally issued either for pay¬ 
ment or as a dividend as part of the financial plan 
of the corporation may be used afterward for the 
ends sought to be prevented by this provision.^^ 

As used in the statute, taxable dividends have 


been said to include all dividends other than liqui¬ 
dating dividends,^^ and included therein are distri¬ 
butions of earnings, capitalized by stock dividends, 
which have themselves been issued merely to escape 
taxes.l^ 

§ 140. - Liquidating Dividends as Ex¬ 

change 

Amounts distributed by a corporation in complete or 
partial liquidation are to be treated as in full or partial 
payment in exchange for the stock, any gain from such 
exchange to be taxed to the extent permitted by applica¬ 
ble provisions of the acts^ 

Under Internal Revenue Code, 26 U.S.C.A. § 115 
c, and similar provisions, amounts distributed by a 
corporation in complete or partial liquidation, are 
to be treated as in full or partial payment in ex¬ 
change for the stock,20 and the gain derived from 
such exchange is to be recognized and taxed only 
to the extent provided by statute.^l The entire 


intending to wind up its affairs or 
curtail its business was a taxable 
"‘dividend” and not a distribution in 
•“partial liquidation.”—^Wilcox v. C. 
1. R., C.-C.A,, 137 F.2d 136. 

(3) TTae latter is true although 
some of taxpayers’ shares were ac¬ 
quired as stock dividends and some 
were acquired by purchase where all 
shares were treated alike.—^Wilcox 
V. *C. I. R., supra. 

Purchase of stock 

<1) If all purchases of its own 
stock by a corporation, taken to¬ 
gether, accomplish the same result 
as the declaration of a dividend, a 
g-ain derived by stockholder there¬ 
from is taxable as a dividend.— 
Trust Co. of Georgia v. TJ. S., Ct.CL, 
60 F.Supp. 470. 

(2) However, where taxpayer, be¬ 
cause of corporation’s financial in¬ 
ability to purchase stock from stock¬ 
holder threatening to liquidate cor- 
poraiion, borrowed money, temporar¬ 
ily purchased and later sold stock 
to corporation for same amount tax¬ 
payer paid, and corporation held 
stock as treasury stock without can¬ 
celling or retiring it, corporation's 
purchase of stock was not equiva¬ 
lent to the distribution of a taxable 
“dividend,” so as to render taxpayer 
liable for income tax on money paid 
taxpayer.—Fox v. Harrison, C.O.A. 
Ill., 145 F.2d 521. 

12. U.S.— C. I. R. V. Cordingley, €. 
C.A., 78 F.'2d irs. 

13. U.S.—C. I. R. V. Cordingley, su¬ 
pra. 

14. U.S.—Hirsch v. C. I. R., C.-C.A, 
124 F.2d 24—Smith v. U. S., C.C.A. 
Bel., 1*21 F.2d 692—Fostoria Glass 
Co. V. Yoke, B-C.W.Va., 45 F.Supp. 
962. 


B. C.—Flanagan v. Helvering, 116 F. 
2d 937, 73 App.D.C. 46—Hyman v. 
Helvering, 71 F.2d 342, 63 App. 

B. C. ^^l, certiorari denied 55 S. 
Ct 100, 293 U..S. 570, 79 L.Ed. 661. 

15. U.S.—^Vesper Co. v. C. I. R., C. 

C. A., 131 F.2d 200—Hirsch v. C. 
L R., C.C.A, 124 F.’2d 24—Smith 
V. U. S., C.C.ADel., 121 F.2d 692. 
KTeither artifice, subterfuge, nor 

bad faith need exist to bring trans¬ 
action within statute.—McGuire v. 

C. I. R., C.aA, 84 F,2d 431, certio¬ 
rari denied 57 S.Ch 118, '299 U.S. '591, 
81 L.Ed. 435. 

le. U.S.—Hill V. C. L R., C.C.A., 66 
F.2d 45. 

ITot sole test 

It has been held that the issuance 
and redemption of stock as parts of 
a single plan to distribute surplus 
is not the sole test.—Hill v. C. I. R., 
supra. 

17. U.S.—Hill V. a I. R., supra. 

18. U.S.—Patty v. Helvering, C.C. 
A., 9.8 F.2d 717. 

19. U.S.—Patty v. Helvering, supra. 

20. U.S.—White v. U. S., Ct.Cl., 59 
.S.Ct. 179, '305 U.S. 281, (83 B.Ed. 
17'2—^Jones v. Dawson, C.C.A.OkL, 
148 F.2d 87—Rheinstrom v. Con¬ 
ner, C.C.A.Ohio, 125 P.i2d 790, cer¬ 
tiorari denied 63 -S.Ct. 49, 317 U. 
S. 654, 87 L.Ed. 526, rehearing de¬ 
nied '63 S.Ct. 1*54, 317 U.S. ‘708, 87 
L.Ed. 564—^Pirst Nat. Bank v. Con¬ 
ner, C.C.A.Ohio, 1’25 F.2d 970, cer¬ 
tiorari denied 63 S.Ct. 50, 317 U.S. 
654, 87 L.Ed. 626, rehearing denied 
63 S.Ct. 155, ‘317 U.S. 708, 87 L. 
Ed. 5*64—^France Co. v. C. I. R., C. 
OA.., '88 F.2d 917, certiorari denied 
*58 S.Ct. 18, 302 U.S. 699, 82 L.Ed. 
540—Letts V. C. I. R., fi-C.A, 84 
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F.2d 760—Echols v. C. I. R.. C.C. 
A, 61 F.2d 191. 

Rule applied to joint stock associa¬ 
tions 

U.S.—Tyrrell v. C. I. R., C.C.ATex., 
91 P.'2d 500, certiorari denied 58 
S.Ct. 265, 302 U.S. 747, '32 L.Ed. 
677. 

21. U.S.—^Hellmich v. Heilman, Mo., 
48 S.Ct. 244, 276 U.S. 23'3, 72 L.Ed. 
544, 56 A.L.R. 379—Glenn v. Couri¬ 
er-Journal Job Printing Co., C.C. 
A.Ky., 127 P.2d 820—Hill v. C. I. 
R., C.CAGa., 126 P.2d 570—Mor¬ 
gan V. Helvering, C.C.A, 117 F.2d 
334—Case v. C. I. R., C.C.A, 103 
P.2d 283—Scofield v. Le Tulle, C. 
C.ATex., 103 F2d 20, affirmed Le 
Tulle V. Scofield, 60 S.Ct. 813, '308 
U.S. 41*5, 84 L.Ed. 355, rehearing 
denied 60 S.Ct. 465, 309 U.S. 694, 
84 L.Ed. 1035—Kirby v. C. I. R., 
C.C.ATex., 102 F.2d 115—France 
Co. V. C. I. R., C.aA, 88 P.2d 917, 
certiorari denied 58 S.Ct. IS, 30'2 
U.S. '699, 82 LEd. 540—Letts v. 
C. I. R., aC-A, 84 P.2d 760—Holm- 
by Corporation v. C. I. R., C.C.A., 
83 P2d 548—Mente v. C. 1. R, C. 
C.A.La., 76 F.2d 9'65—^Prescott v. 
C. I. R., C.G.AGa., 76 F.2d 3—C. I. 
R. V. Blum, CCA, 75 P.2d 699— 
Gossett V. C. I. R., C.C.A, '5 9 P.2d 
365, rehearing denied 60 F.2d 484— 
Duffin V. Lucas, C.'C.AKy., 55 P.2d 
786, certiorari denied '5*3 S.Ct 14, 
287 U.S. 611, 77 L.Ed. 531—Pear¬ 
sall V. U. S., CtCl., 52 P.2d 1050— 
Massey v. C. I. R., C.C.A, 51 P.2d 
76—Langstaff v. Lucas, D.C.Ky., 9 
F.2d 691, affirmed, C.C.A, 13 F.2d 
1022, certiorari denied 47 S.Ct. Ill, 
273 U.S. 721, 71 L.Ed. 858—Tren¬ 
ton Oil Co. V. U. S., B.C.Mich., 41 
F.Supp. SS7, affirmed, C.C.A., 122 
F.2d 102‘3—Schramm v. U. S., Ct 
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gain is to be recognized and taxed^s unless it comes 
within an exception limiting the extent to which 
such gain should be recognized, or entirely freeing 
it from recognition.23 To come within an exemp¬ 
tion the transaction must come within its exact 
terms.^^ These prolusions taken with those speci¬ 
fying how, and the extent to which, the gain to the 
distributee resulting from the exchange shall be 
determined and recognized have been held to place 
stockholders’ gains from liquidations on the same 


basis as gains from sales or exchanges of stock for 
the purpose of computing the income tax.25 if the 
amounts distributed are in partial liquidation, one 
hundred per cent of the gain is to be taken into ac¬ 
count in computing the stockholder’s net income, 
distributions out of capital as well as out of earn¬ 
ings being contemplated thereby.27 

Deternmiation of gain. In determining the gain 
realized by a stockholder from a liquidating divi¬ 
dend, the provisions of the revenue act in effect 


CL, 36 F.Supp. 1021—Coxe v. Han¬ 
dy, D.C.DeL, 24 F.Supp. ITS, af¬ 
firmed. C.C.A., 103 F2d 873. 

Taxed same as g'aiii from sale 
U.S.—Jemison v. C. I. R., O.C.A., 45 
F.2d 4. 

Termination, of syndicate operation 
U.S.—Lincoln Bank & Trust Co. v. 
C. I. R., C.C.A., 51 F.2d 78, cer¬ 
tiorari denied 52 S.Ct, 405, '2S5 U.S. 
548, 7'6 L.Ed. 939. 

Furcliaser of stock in dissolved cor¬ 
poration 

Purchasers of stock of corpora¬ 
tion after dissolution and during 
liquidation, who received assets 
from the liquidation, were “stock¬ 
holders’* receiving “liquidating divi¬ 
dends*’ and as such were subject to 
be taxed on them.—Kirby v. C. I. R., 
C.aA.Tex., 10*2 F.2d ll’o. 

22. U.S.—Hiil V. C. I. R., CC.A., 126 

F.2d 570—Trenton Oil Co. v. U. 
S., D.C.Mich., 41 F.Supp. 887. af¬ 
firmed, C.C.A., 122 F.2d 10'23. * 

Sale of stock to effect dissolution 
Where a corporation, prior to dis¬ 
solution, transferred all of its assets 
to another corporation in exchange 
for stock, commissioner, who recog¬ 
nized no gain or loss through trans¬ 
fer from that exchange, properly de¬ 
termined that transferor’s sale of 
stock for funds with which to pay 
off preferred stockholders, and thus 
effectuate plan of dissolution, could 
be considered in arriving at trans¬ 
feror’s taxable income and that sale 
was not merely an incident to reor¬ 
ganization.—Peir V. C. I. R., C.C.A., 
96 F.2d 642. 

23- U.S.—Robinette v* C. I. R., C. 
C.A., 148 P.2d 513. 

Tax-free reorganization see infra S 
192 et seq. 

property received by corporation iu 
liquidation of another 

(1) Under statute providing that 
no gain or loss shall be recognized 
on receipt by a corporation of prop¬ 
erty distributed in complete liqui¬ 
dation of another corporation, assets 
concerned stand in hands of issuing 
corporation just as they did before 
transfer, and not until receiving cor¬ 
poration makes disposition thereof 
do the tax consequences accrue.— 
Centennial Oil Co. v. Thomas, C.C.A. 
Tex., 109 F.2d 359, certiorari denied | 


60 S.CL 892, 309 U.S. *690, 84 L.Ed. 
1032. 

(2) The term “property” in such a 
statute includes money, and its dis¬ 
tribution in liquidation is a tax-free 
transaction.—Tri-Lakes S. S. Co. v. 
C. I. R., C.C.A., 146 F2d 970. 
Postponement of recognition of gain 

(1) A provision permitting a qual¬ 
ified stockholder to elect to postpone 
the recognition of a portion of gain 
realized in specified liquidations was 
held to have been enacted for the 
purpose of encouraging and facili¬ 
tating prompt liquidation of person¬ 
al holding corporations.—Wheeler v. 
C. I. R., C.C.A., 143 F.2d 162, re¬ 
versed on other grounds C. I. R. v. 
Wheeler, 65 S.Ct. 799, 324 U.S. 542, 
89 L.Ed. 1166, rehearing denied 65 
S.Ct 1182, 52'5 U.S. 892, 89 L.Ed. 
2004. 

(2) The term “earnings and prof¬ 
its” of the corporation, in the tax 
sense, although it does not corre¬ 
spond exactly to taxable income, 
does not necessarily follow corpo¬ 
rate accounting concepts, since con¬ 
gress has determined that in certain 
t 3 T)es of transaction economic chang¬ 
es are not definitive enough to be 
given tax consequences and that 
gains and losses on such transac¬ 
tions shall not be recognized for in¬ 
come tax liability, but shall be tak¬ 
en account of later.—'C. I. R. v. 
Wheeler, 65 S.Ct. 799, 324 U.S. 542, 
89 L.Ed. 1166, rehearing denied 65 S. 
Ct. 1182, 325 U.S. 892, 89 L.Ed. 2004. 

(3) Where personal holding corpo¬ 
ration issued its common stock In 
exchange for securities transferred 
to corporation by two of its stock¬ 
holders, and corporation for pur¬ 
pose of determining its income tax 
liability on subsequent disposition of 
securities used the cost-to-trans- 
ferors basis, but for its corporate 
accounting used the higher market 
value basis, and stockholders elected 
to liquidate the corporation under 
the aforesaid provision, commission¬ 
er was held properly to have used 
the cost-to-transferors basis in com¬ 
puting earnings and profits in view 
of treasury regulation.—C. I. R. v. 
Wheeler, supra. 

Traoisfer to corporation controlled 
by transferor 

(1) Revenue Act § 115 (c), pro- 

272 


viding that, for tax purposes, the 
gam or loss to a distributee in liqui¬ 
dation of a corporation should be 
recognized “only” to the extent pro¬ 
vided in § 112, did not require that 
subs (b) (5), exempting for tax 

purposes gain from property trans¬ 
ferred to a corporation in exchange 
for stock giving transferor control 
of corporation, should be construed 
to include transfers by the corpora¬ 
tion.—Coxe V. Handy, C.O.A.Del., 103 
F.2d 873, 

(2) The gain to controlling stock¬ 
holder resulting: from distribution of 
corporate assets on dissolution was 
not exempt from income tax, under 
statute exempting gain from proper¬ 
ty transferred to corporation in ex¬ 
change for stock giving transferor 
control of corporation, since statute 
applied only to transfers to corpora¬ 
tion and not to transfers by corpora¬ 
tion.—'Coxe V, Handy, supra. 

24. U.S.—Coxe V. Handy, D,C.Del, 
24 F.Supp. 178, affirmed, C.C.A, 103 
F.2d 873. 

25. U.S.-—^Helvering v. Chester N. 

Weaver Co., Cal., 59 S Ct. 185, *30'5 
U.S. 293, 83 L.Ed. ISO—WUiite v. 
U. S., CtCL, 59 S.Ct. 179, 305 U.S. 
281, S3 L.Ed. 172—Hay v. C. I. R , 
C.C.A., 145 F.’2d 1001, certiorari 

denied 65 SCt. 868, 324 U.S. 863, 
89 L.Ed. 1419, rehearing- denied 65 
S.Ct. 10*22, 3-24 U.S. 891, 89 L.Ed. 
1438, 

Exchange of stocks and bonds gener¬ 
ally see infra § 191 b. 

26. U.S.—Citizens & Southern Nat. 
Bank v. C. I. R., C.C.A.Ga., 136 F. 
'2d 406, certiorari denied 64 S.Ct. 
57, 320 U.S. 752, 88 L.Ed. 447— 
Amelia H. Cohen Trust v. C. L R., 
C.C.A., 121 F.2d '689—^Hammans v. 
C. I. R., C.C.A, 121 F.2d 4. 

That transaction constitates sale 
does not affect the determination of 
whether distribution by corporation 
was in complete cancellation or re¬ 
demption of part of its stock, as af¬ 
fecting percentage of gain to be rec¬ 
ognized in computing income tax.— 
Amelia H. Cohen Trust v. C. I. R., 
C.C.A, 1:21 F.2d 6i89. 

27. U.S.—^Hammans v. C. I. R., C. 
C.A., 121 F.'2d 4. 
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during the particular tax year must be consider- 
ed,^^ The gain realized is determined by deduct¬ 
ing from the cash and fair market value of the 
property received by the stockholder the aggregate 
cost basis of his shares in the liquidating corpora¬ 
tion.^^ The fair market value of assets transferred 
to a stockholder under a liquidation of the corpo¬ 
ration is a question of fact,so and all available cri¬ 
teria of fair market value are to be considered in 
determining the taxable gain realized from the liq- 

uidation.si 

§ 141. Stock Dividends 

A bona fide stock dividend does not, broadly speak¬ 
ing, constitute taxable Income. 

Bona fide stock dividends have been consistently 
held not to constitute taxable income,22 in so far 


as the dividend takes nothing from the corporation 
and adds nothing to the interest of the sharehold¬ 
er, 33 and does not sever the assets of the corpora¬ 
tion,3^ or in so far as such a distribution produces 
no essential change in the proportional interest of 
the stockholders,35 but constitutes an issue of new 
stock to the shareholders in proportion to their orig¬ 
inal holdings without any distribution of profits.3^ 
The Internal Revenue Code, 26 U.S.C.A. § 115 (f) 
(1), which provides that a distribution made by a 
corporation to its shareholders in its stock or in 
rights to acquire its stock shall not be treated as a 
dividend to the extent that it does not constitute 
income to the shareholder within the meaning of 
the Sixteenth Amendment, has been held not to ren¬ 
der stock dividends taxable in contravention of the 
rule that dividends of common stock paid on stock 


28. U.S.—Tucker v. Alexan'der, C.C. 
A.Okl., 25 F.2d 425, certiorari de¬ 
nied 49 S.Ct. 23, *278 U.S. 619, 73 
L.Ed. 541. 

U.S.—Boudreau v, C. I. R., O.C. 
A.L*a., 134 P.2d 260—-Hammans v. 
C. I. R-, C.CA., 121 F.2d 4—Kirby 
V. C. I. R., C.C.A.Tex., 102 F.2d ITS 
—Scofield V. Le Tulle, C.C.A.Tex., 
103 F,2d 20, affirmed Ue Tulle v. 
Scofield, 60 S.Ct. 313, 308 U.S. 415, 
84 L.Ed. 355. rehearing denied 60 
S.Ct. 465, 309 U.S. 694, 84 L Ed 
1035—O- I. R. V. Sussman, C.C-A., 
102 F.2d 919. 

3?air market value as test of value 
of assets distributed.—Texas-Em- 

pire Pipe Line Co. v. O. I. R., C.C.A., 
127 F.2d '220. 
apnture indeTotedness 

Claim against taxpayer for future 
noninterest bearing debt was “prop¬ 
erty,” not “money” in hands of cred¬ 
itor corporation, and cancellation of 
such chose in action was in effect 
distribution to taxpayer of “prop¬ 
erty** in hands of corporation and 
not liquidating dividend of “money,” 
as respects amount of taxable gain. 
—C. I. R. V. Kellogg, C.C.A., 119 F. 
:2d 115. 

Gifts as factor in. cost basis 
U.S-—^Weeks v. White, C-C.A.Mass., 
77 F.2d 817. 

SO. U.S.—Boudreau v. C. I. R., C.C. 

A.La., 134 F.2d 360. 

31m U.S.—Texas-Empire Pipe Line 
Co. V. C. I. R., C.CA., 141 F.2d *32 6. 
Absence of fair market value 

Only in rare and extraordinary 
cases will property be considered to 
hare no fair market value.—^Bou¬ 
dreau v. C. 1. R., ■aC.A.La., 134 P.'2d 
360. 

Xteplacement cost is an important 
but not controlling criterion in the 
determination of fair market value. 
—Texas-Empire Pipe Line Co. v. C. 
L R., C.C.A^ 127 F;2d t220. 
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32. U.S.—Helvering v. Griffiths, 63 

S.Ct. 626, 318 U.S. 371, 87 L.Ed. S43 
—Eisner v. Macomber, N.Y., '40 

S.Ct. 189, 252 U.S. 189, 64 L.Ed. 
521, 9 A.L.H. 1570--Cheley v. C. I. 
R., CC.A., 121 F.2d lOlS—C. I. R 
V. Mayer, C.C.A., 86 F.2d 593, re¬ 
versed on other grounds Mayer v 
C. I. R., 58 S.Ct. 133, 30’2 U.S. '64 7, 
82 L.Ed. 503—Clark v. C. I. R., C. 

C. A., 77 F.‘2d 89—Teehan v. U. S, 

D. C.Mass., '25 P.2d 884—Michaels 
V. McLaughlin, D C Cal.. 20 F 2d 
959—Loomis v. Wattles, C.C.A. 
Neb., ‘266 F. 87*6. 

33 C.J. p 305 notes 40, 41. 

Tax on distilled spirits see infra § 
534. 

Result of bookkeeping 

Common stock dividend results 
from bookkeeping by creating a 
charge to ‘surplus account and a cor¬ 
responding credit to capital account. 
—C. I. R. V. E. C. Atkins & Co., C. 
C.A., 12-7 F.2d 7'S3. 

Increase in value of corporate assets 
Stock dividend, although repre¬ 
senting increase of value in corpo¬ 
rate assets, is no realization of “in¬ 
come*’ hy stockholder.—Bancker v. 
C. I. R., C.C.A., 76 F.2d 1, certiorari 
denied 56 S.Ct. 11‘9, '296 U.S. 603, 80 
L.Ed. 428. 

33. U.S.—Ramapo, Inc. v. C. I. R.» 
C.C.A., 84 F.'2d 986—Metcalf’s Es¬ 
tate V. C. I. R., C.C.A., 32 F.'2d 192. 

33 CJ. p 305 note 36. 

34. U.S.—Ereyfuss v. Manning, E.C. 
N.J., 44 F.Supp. 383, 

Division or segregation of earnings 
as test 

When corporation accumulates a 
surplus, and then declares and. dis¬ 
tributes a dividend of its own stock, 
to determine whether the stockhold¬ 
ers have received taxable “income” 
is to determine whether the corpo¬ 
rate earnings have been divided, seg¬ 
regated, or set apart for stockhold- 
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ers.—Sprouse v. C. L R., C.C.A., 122 
F.2d 973, 143 A.L.R. 226, affirmed 

Helvering v. Sprouse, -63 S.Ct. 791, 
318 U.S. 604, S7 L.Ed. 10'29, 144 A.L. 
R. 133'5—C. I. R. V, Tillotson Mfg. 
Go., C.C.A., 76 F.2d 189. 

35. U.S.—Helvering v. Sprouse, 63 
S Ot. 791, 317 U.S. 604, 87 L.Ed. 
1029, 144 A-L.R. 1335—iStrassburg- 
er V. C. I. R., 63 S.Ct. 791, 318 U.S. 
604, 87 L.Ed. 1029, 144 A.L.R. 1335 
—Koshland v. Helvering, 56 S.Ct. 
'767, 29'8 U.S. 441, 80 L.Ed. 1268, 
lO'o A.L.R. 756—Eisner v. Macom¬ 
ber, NY., 40 S.Ct. 189, ‘252 U.S. 
189, 64 LEd. 521, 9 A.L.R. 1570— 
U. S. V. Siegel, CC.AMo., 52 P.2d 
63, 78 A.L.R. 67'2, certiorari denied 
Seigel V. U. S., 52 S.Ct. 140, t2t84 

U. S. 679, 76 L.Ed. 574—Dreyfuss 

V. Manning, D.C.N.J., 44 F.Supp. 
'3'S3. 

Preferred stock dividendl 

Where dividend declared on com¬ 
mon stock payable in preferred stock 
gave to common stockholder an in¬ 
terest different in character from 
that which his common stock repre¬ 
sented, the preferred stock dividend 
was constitutionally taxable —^Hel- 
vering v. Gowran, 58 .S Ct. 154, 302 
U.S. 238, 82 L.Ed. 2‘24, rehearing de¬ 
nied 58 S.Ct. 478, 302 U.S. 781, 82 
L.Ed. 'GO'S. 

36. U.S.—Walsh v. Brewster, Conn., 
41 S.Ct. 392, '255 U.S. '53'6. 65 L.Ed, 
752—Eisner v. Macomber, N.T., 40 
S.Ct. 18‘9, 252 U.S. 189, '64 L.Ed. 
5'21, 9 A.L.R. 1570. 

Corporation as separate entity 
In determining whether stock divi¬ 
dends constitute income, taxable un¬ 
der the Sixteenth Amendment, the 
corporation must he treated as a 
separate entity as it is only by rec¬ 
ognizing such separateness that any 
dividend can be regarded as Income 
of the stockholder. — ^Eisner v. Ma¬ 
comber, supra. 
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of tile same kind are not income within the Six¬ 
teenth Amendment.^*^ 

Under revenue acts which expressly provided that 
a stock dividend was not to be subject to tax, no 
stock dividend was taxable, although it could have 
been taxed because it was of such nature as to con¬ 
stitute it income."S 

Income from sale of a stock dividend has been 
held not to constitute the receipt of a dividend with¬ 
in the meaning of a revenue act.^^ 

f 142. - Distributions Constituting Stock 

Dividends 

A distribution which in form is a stock dividend, but 
from which the stockholder in fact derives income, con¬ 
stitutes a taxable dividend. 

A distribution in the form of a stock dividend 


may constitute a taxable dividend if the stockholder 
in fact derives income therefrom.'^® In determin¬ 
ing whether or not a corporate distribution to its 
stockholders constitutes a taxable stock dividend, 
the substance rather than the form of the transac¬ 
tion controls.^^ Hence, the fact that a declaration 
of a dividend in form calls for a cash payment is 
immaterial if it is part of a plan whereby the sur¬ 
plus earnings of the corporation were to remain in 
the corporation and the stockholders, pursuant to 
agreement, were to accept payment of the dividend 

in stock.^2 

Right to receive cash. Where under the corpo¬ 
rate charter all dividends declared were to be pay¬ 
able in preferred stock of the corporation unless 
the stockholder elected to receive the same in cash, 
the stockholder’s right to take a cash dividend was 


^7. U.S.—^Helvering v. Griffiths, '63 

S.Ct 636, 318 US. 371, 87 L.Ed. 

843—Capital Estates v. G. I. R., 

C.C.A., 138 F.2d 156. 

Purpose of provision 

<1) In construing provision of In¬ 
ternal Re\"enue Code that distribu¬ 
tion in stock or right to acquire 
stock shall not be treated as divi¬ 
dend to the extent that it does not 
constitute income within the Six¬ 
teenth Amendment, court refused to 
impute to congress intent to hold 
•meaning of the provision In sus¬ 
pense, in departure from usual pol¬ 
icy of providing practical basis for 
•timely settlement of fact questions, 
-until termination of litigation chal¬ 
lenging previous decision of the su¬ 
preme court that stock dividends 
were not income.—Helvering v. Grif¬ 
fiths, 63 S.Ct. 636, SrS U.S. '371, ^7 
LEd. 843. 

(2) Revenue Act provision that 
distribution made by corporation to 
its shareholders in its stock shall 
not be treated as a dividend, etc., 
-was intended merely to proclaim the 
standard, against shareholders, for 
determining taxability of stock divi¬ 
dends.—Helvering v. Northwest Ban- 
corporation, C.C.A., 140 P.2d 9‘58, cer¬ 
tiorari denied Northwest Bancorpo- 
ration v, C. I. R., 64 S.Ct. 944, 322 
U.S. 726, iS‘8 iLEd. 1562. 

XTnder literal reading of provision 
of Internal Revenue Code that dis¬ 
tribution in stock or right to acquire 
stock shall not he treated as divl- 
,dends to the extent that it "'does not 
.constitute income," within the Six¬ 
teenth Amendment, use of “does" in- 
.stead of some word of futurity in- 
.dicates that time of enactment or at 
-the latest the time of receipt of div¬ 
idend is critical for determining tax- 
- ability.—Hel.vering v. Griffiths, 63 S. 
fCt 636, 318 U.S. 371, 87 L.Ed. 843. 


Both taxable and nontaxahle stock 
distributions are "dividends" within 
general definition of Revenue Act.— 
Helvering v. Northwest Bancorpora- 
tion, C.O.A., 140 P.’2d 958, certiorari 
denied Northwest Bancorporation v. 
C. I. R., 64 S.Ct. 944, 322 U.S. 7‘26, 
88 L.Ed. 1562. 

33. U.S.—Helvering v. Gowran, 58 
S.Ct. 154, 302 U.S. 238, 82 L.Ed. 
224, rehearing denied 58 S.Ct. 478, 
30'2 U.S. 781, .8»2 L.Ed. '603. 
Preferred stock as dividend on com¬ 
mon stock 

Under statute providing that stock 
dividends shall not be subject to 
tax, preferred stock distributed as 
dividend on common stock was not 
taxable.—Helvering v. Pfeiffer, 58 S. 
Ct. 159, 30'3 U.S. 247, 82 L.Ed. 231— 
Helvering v. Gowran, 58 S.Ct 154, 
302 U.S. 238. 8-2 L Ed. 224, rehearing 
‘ denied '58 S.Ct. 478, 30i2 U.S. 781, 82 
L.Ed. 603—C. I. R. v, Koshland, C.C. 
A., 81 P.2d 641, reversed on other 
grounds Koshland v. Helvering, 56 
S.Ct. 767, 298 U.S. 441, 80 L.Ed. 1268, 
105 A.L.R. 756. 

39. U.S.—Chapman v. U. S., 63 Ct. 
Cl. 106, certiorari denied 48 S.Ct. 
18, *275 U.S. 524, 72 L Ed. 406. 

40. U.S.—U. S. V. Phellis, Gt.Cl, 4'2 
S.Ct. 63, 257 U..S. I'SQ, 66 L.Ed. 180. 

Tax on distilled spirits see infra § 
534. 

Effect on individual taxpayer as 
distinguished from effect on corpo¬ 
ration is the test.—^U. S. v. Phellis, 
supra. 

41. U.S.—Michaels v. McLaughlin, 
D.C.Cal., 20 P.'2d 959—U. S. v. Da¬ 
vison, D.C.Pa., 1 P.i2d 465, af¬ 
firmed, C.C.A., Lewellyn v. Davi¬ 
son, 9 P.2d 1022, certiorari 'denied 
46 S Ct. 484, 271 U.S. 670, *70 L.Ed. 
1143—Drey fuss v. Manning, D.C.N. 
J., 44 P.Supp. 383—^U. S. v. Mellon, 
D.C.Pa., 279 P. 910, affirmed, C.C. 
A., '281 P. 645. 
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Payment of illegal stock 

Declaration of dividend applicable 
solely to payment of additional stock 
illegally issued, if valid, was held 
to constitute “stock dividend," not 
taxable as income.—Teehan v. U. S., 
D.C.Mass., 25 F.2d 884. 

Exchange; recapitalization 

(1) Exchange was held not to con¬ 
stitute income.—Bass v. C. I. R., C.C. 
A., 1*29 F.2d 300. 

02) The statutory presumption 
that, for Revenue Act purposes, ev¬ 
ery distribution by a corporation to 
shareholders is made out of earnings 
or profits to the extent thereof, and 
the existence of accumulated earn¬ 
ings available for dividends when 
corporation carried out a plan of 
recapitalization providing for ex¬ 
change of preferred stock for com¬ 
mon stock did not convert the trans¬ 
action into a taxable “stock divi¬ 
dend" for income tax purposes.— 
Bass V. C. I. R., supra. 

Transfer of credit from profit and 
loss to capital account was held 
equivalent to stock dividend.— 
Michaels v. McLaughlin, D.C.Cal., 20 
F.2d 959. 

Inquiry must be whether shares of 
stock received by claimant as a divi¬ 
dend by reason of ownership of 
stock constituted a gain derived 
from capital, not a gain accruing to 
capital or an increase of value in 
the investment.—U. S. v. Phellis, Ct. 
CL, 42 S.Ct. 63, 257 U.S. 156, 66 L.Ed. 
180. 

42. U.S.—Jackson v, q. I. R„ C.C.A., 
51 P.’2d 650—^Irving v. U. S., Ct. 
CL, 44 P.2d '246—U. S. v. Davison, 
D.C.Pa., 1 F.2d 465, affirmed, C.C. 
A., U. S. by Lewellyn v. Davison, 

9 P.'2d 10122, certiorari denied 46 
S.Ct. 4fS4, 271 U.S. 670, 70 L.Ed. 
1143—^U. S. V. Mellon, C.C.A.Pa„ 
2'81 F. 64'5. 
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held to render stock distributed a cash dividend 
rather than a stock dividend, notwithstanding the 
stockholder's failure to elect to take cash.'^s 

§ 143. - Change of Interest; Kind of 

Stock 

A stock dividend, to be taxable income, must bring 
about a change in the proportional interests of the stock¬ 
holders. 

In order that a stock dividend may constitute 
taxable income, it must bring about a change where¬ 
by the proportional interest of the stockholder, after 
distribution is essentially different from his former 
interest.'^^ A stock dividend which gives the stock¬ 
holder an interest different from that which his for¬ 
mer stockholdings represented has been held to con¬ 
stitute taxable income,^® but if the stock dividend 
is distributed to all the holders of all classes of 
the corporate stock in proportion to the value of the 
classes of stock outstanding, a recipient of such a 
stock dividend derives no taxable income.'^^ 

Different kinds of stock. Mere differences in the 
nature of the stock distributed from that which the 


{ stockholders held is not the test of whether or not 
a recipient of a stock dividend has derived taxable 
income within the meaning of the revenue acts.^^ 
However, a distribution of corporate stock differ¬ 
ent in character from the original stock of the 
shareholder resulting in a change in the interest of 
such shareholder in the corporation constitutes tax¬ 
able income and not a stock dividend.^S 

§ 144 . - Stock in Other Corporations 

A distribution by a corporation of stock of another 
corporation has been held .not to be a stock dividend, but 
is taxable as income. 

A distribution by a corporation to its sharehold¬ 
ers of stock of another corporation owned by it is 
not a stock dividend free from taxation as incomeri^ 
It constitutes a dividend within the meaning of the 
revenue acts, governed by the rule applicable to the 
distribution of a like sum in money, and if it rep¬ 
resents earnings or surplus of the corporation with¬ 
in the meaning of the acts, it is taxable as income 
to the stockholders,^^ on the basis of its actual mar¬ 
ket value when received.^^ 


43. IT.S.—^Lamberth v. C. I. R., C.C. 
A., 120 F.2d 101. 

Beasoii for mle 

For income tax purposes, owner of 
stock at date of declaration of divi¬ 
dend secures “vested property 
rig’ht,’* and provision for payment to 
stockholders of record of a certain 
future date is for mere convenience 
and for sole benefit of corporation. 
—Lamberth v. C- I. R., supra. 

44. U.S.—Helvering v. Sprouse, '63 

S.Ct. 791, 317 U.S. 604, 87 L.Ed. 
1029, 144 A.L.R. 1'335—Strassburg- 
er V. C. I. R., 63 S.Ot. 791, 318 U.S. 
'604, 87 L.Ed. 1029, 144 A.L.R. 1335 
—Koshland v. Helvering, 56 S Ct. 
767, 298 U.S. 441, 80 L.Ed. 1268, 105 
A.L.R. 756—Towne v. Eisner, N. 
Y., 38 S.Ct. 1*58, 245 U.S. 418, 62 
L.Ed. 37*2, L.R.A.1918D 254— 

Michaels v. McLaughlin, D.C.Cal., 
20 P.2d 959—Dreyfuss v. Manning, 
D.C.N.J., 44 F.Supp. 383. 

45. U.S.—^Koshland v. Helvering, 56 
S.Ct. 767, 298 U.S. 441, 80 L.Ed. 
r26S, 105 A.L.R. 756—U. S. v. Sie¬ 
gel, C.C.A.MO., 5’2 P.2d 63, 78 A.L. 

R. 672, certiorari denied Siegel v. 
U. S., 5’2 S.Ct 140, '2'84 U.S. 679, 76 
L.Ed. 574. 

45. U.S.—^Helvering v. Sprouse, 63 

S. Ct. 791, 318 U S. 604, 87 L.Ed. 
1029, 144 A.L.R. 1335—Strassburg- 
er V. C. I. R.. 63 S.Ct 791, 318 U.S. 
604, 87 L.Ed. 1029, 144 A.L.R. 1335 
—Dreyfuss v. Manning, D.C.N.J., 
44 F.Supp. 383. 

47. U.S.—Helvering v. Sprouse, 63 S. 
Ct 791, 317 U.S. 604. 87 L.Ed. 1029, 
144 A.L.R. 1335— Strassburgep v. 


C. I. R., 63 S.Ct 791, 318 U.S. 604, 
87 L.Ed. 1029, 144 A.L.R. 1335. 

48. U.S.—Koshland v. Helvering, 56 
S.Ct. 767, 298 U.S. 441, 80 L.Ed. 
1268, 105 A.L.R. 756. 

I Exchange of stock 

Exchange of consolidated bank’s 
stock for taxpayer’s stock in consoli¬ 
dating bank, where, after consolida¬ 
tion, taxpayer’s interest represented 
different interest than held before, 
was held not “stock dividend.”—U. S. 
V. Siegel, C.C.A.Mo., 52 F.2d 63, 78 
A.L,R. 672, certiorari denied Seigel 
V, U. S., 52 S.Ct 140, 284 U.S. 679, 76 
L.Ed. 574. 

49. U.S.—Peabody v. Eisner, H-Y., 
38 S Ct 546, 247 U.S. 347, 62 L Ed. 
1152—C. I. R. V. Wakefield, C.C.A., 
139 F.2d 280—Cheley v. C. I. R.. 
C.C.A., 131 F.2d 1018—Binzel v. C. 
I. R-, C.C.A., 75 F.2d 989, certiorari 
denied 56 S.Ct 90, 296 U.S. 579, 80 
L.Ed. 409. 

D.C.—^Lincoln Hat. Bank v. Burnet, 
63 F.2d 131, 61 App D.C. 354. 

50. U.S.—Rockefeller v. U. S., H.Y., 
42 S.Ct 68, 257 U.S. 176, 66 L.Ed. 
186—C. I. R. V. Wakefield, C.C.A.. 
139 F.2d 280—Golden State Theatre 
& Realty Corporation v. C. I. R., 
C.C.A., 125 F.2d 641—General Se¬ 
curities Co. V. C. I. R., C.C.A, 123 
F.2d 192—C. I. R. V. Mayer, C.C.A., 
86 F.2d 593, reversed on other 
grounds Mayer v. C. I. R., 58 S.Ct. 
133, 302 U.S. 647, 82 L.Ed. 503—C. 
I. R. V. Scatena, C.C.A., 85 P.2d 
729—Ramapo Inc. v. C. I. R., C.C. 
A., 84 P.2d 986—Binzel v. C. I. R.. 
C.C.A., 75 F.2d 989, certiorari de¬ 
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nied 56 S.Ct. 90. 296 tJ.S. 579, 80 
L.Ed. 409—Metcalf’s Estate v. C. I. 
R., C.C.A., 32 R2d 192. 

D.C.—Lincoln Nat Bank v. Burnet, 
63 P.2d 131, 61 App.D.C. 354. 

33 C.J. p 304 notes 18, 19, 21. 

Erroneous advice of counsel as to 
law does not exonerate taxpayer from 
liability for the tax.—C. I. R. v. Tim¬ 
ken, aC,A., 141 F.2d 625. 

Interest of shareholder unaffected 
I Where stock of three corporations 
was owned by the same stockholders 
and one corporation with cash pur¬ 
chased from other corporations their 
stock which was distributed to stock¬ 
holders as a dividend, such stock 
constituted “taxable gain” to a stock¬ 
holder, notwithstanding after distri¬ 
bution each stockholder held same 
proportionate interest in each corpo¬ 
ration, since stock acquired by pur¬ 
chasing corporation became a “treas¬ 
ury asset” in which stockholder had 
only the derivative interest of a 
stockholder, and after distribution 
It was subject to his individual use. 
—Cheley v. C. I. R., C C.A., 131 P.2d 
1018. 

Stock of new corporation on reorgan¬ 
ization 

U.S.—^Weiss V. Steam, Ohio, 44 S.Ct. 
490, 265 U.S. 242, 68 L.Ed. 1001. 
S3 A.L.R..520—Rockefeller v. U. S.. 
N.Y., 42 S.Ct. 68, 257 U.S. 176, 66 
L.Ed. 186—U. S. v, Phellis, CtCL, 
42 S.Ct. 63, 257 U.S. 156, 66 L.Ed. 
180. 

51. U.S.—C. I. R. V, Wakefield, C. 

C.A.. 139 P.2d 280—Golden State 
Theatre & Realty Corporation v. 
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§ 145. - Subscription Rights 

A stockholder's right to subscribe to new stock of 
the corporation for less than Its intrinsic value has been 
held essentially analogous to a stock dividend. 

While a stockholder’s right to take his part of 
new stock issued by the corporation, the intrinsic 


value of whicli exceeds the issuing price, is essen¬ 
tially analogous to a stock dividend, as discussed 
supra § 136, the subscription right of itself consti¬ 
tutes no gain, profit, or income, taxable without ap¬ 
portionment under the Sixteenth Amendment, ah 
though the right, when exercised, may constitute a 
taxable dividend. 


F. DEYISE, BEQUEST, OE INHERITANCE, AND INCOME THEREFROM 


§ 146. In General 

Property acquired by bequest, devise, or inheritance 
Is exempt from income tax. 

Under the Internal Revenue Code, 26 U.S.CA. 
§ 22 (b) (3), and similar statutes, the value of prop¬ 
erty acquired by bequest, devise, or inheritance is 
not to be included in gross income and is exempt 
from taxation as incomeA^ The terms used in this 
provision have been said to be comprehensive,^^ 
and to embrace all acquisitions in the devolution of 
a decedent’s estate.^^ Thereunder the acquisition 
by succession to a decedent’s estate, whether real or 
personal, is embraced in the exemption.^^ The gift 
or bequest of capital assets, even if payable in in¬ 
stallments,^'^ or consisting of interest due at a fu¬ 
ture date,®® comes within the exemption, and does 
not constitute taxable income. 


§ 147. Annuities 

A testamentary annuity which is chargeable to the 
corpus of the estate if the Income thereof is insufficient 
to pay the same, constitutes a nontaxable bequest to the 
annuitant. 

An annuity under a will, which is chargeable 
against the corpus of the estate and payable with¬ 
out regard to whether there is income to the estate 
sufficient to pay the same, is a nontaxable bequest 
to the annuitant,®^ even though the will also pro¬ 
vides for payment of the annuity out of income,®*^ 
On the other hand, if in providing for the payment 
of an annuity, the will directs that funds be set 
aside in an amount sufficient to produce income with 
which to pay the annuity, it constitutes income tax¬ 
able as such,61 unless by the terms of the will any 
deficiency in the amount payable as an annuity is 
made chargeable against the corpus of the estate A ^ 


C. I. R.. C.C.A,, 125 F.2a 641— 
General Securities Co. v. C. I. R., 
C.C.A., 123 F.2d 192—Binzel v. C. 
1. R., C.C.A., 75 F.2d 989. certiorari 
denied 56 S.Ct, 90. 296 U.S. 579, 80 
L.Ed, 409. 

l>at© of declaratioii 
Xj.s.—C. I. R. V. Scatena, C.C.A., 85 
F.2d 729. 

52, U.S.—Miles V. Safe Deposit & 
Trust Co. of Baltimore, Md , 42 S. 
Ct 483, 259 U.S. 247, 66 L.Ed. 923 
—C. I. R- V- Mayer, 86 F.2d 593, 
reversed on other grounds Mayer 
V. C. I. R., 58 S.Ct. 133, 302 U.S. 
647, 82 U.Ed. 503—Ramapo, Inc. v. 
C. I. R., C.C.A., 84 F.2d 986—Conti¬ 
nental Bank & Trust Co. of New 
York, V. U. S., D.C-N.T., 19 F.Supp. 
15. 

53. U.S.—Burnet v. Eogan, 51 S.Ct. 
550, 283 U.S. 404, 75 L.Ed. 1143, 
followed in Shaw v. C. I. R., 51 P. 
2d 1084—Burnet v. Whitehouse, 51 
S.Ct. 374, 283 U.S. 148, 75 L.Ed. 
916, 73 A.L.R. 1534—Lyeth v. Hoey, 
C.C.A.N.Y., 112 F.2d 4, 130 A.L.R. 
g30—Weigel v. C. I. R., C.C.A., 96 
F.2d 387—C. I. R. v. Uaird, C.C.A. 
Tex, 91 F.2d 498—C. I. R. v. Dob¬ 
bins, C.C.A., 72 F.2d 984—McCann 
V. U. S., Ct.Cl., 48 F.2d 446—Dob¬ 
bins V. C. I. R., C.C.A., 31 F.2d 
935—Eldredge v. U. S., C.C.A.Mich., 
31 F.2d 924—^Heiner v. Beatty, C. 
C.A.Pa., 17 F.2d 743, affirmed 48 S. 


Ct. 319, 276 U.S. 598, 72 L.Ed. 723 
—Norris v- Glenn, D.C.Ky., 48 F. 
Supp. 673—Frazer v. Driscoll, D.C. 
Pa., 46 PSupp. 838. 

Gifts as income generally see supra 

§ 112 . 

“Bequest” 

“Bequest,” under the statute, is to 
receive its settled construction.—U. 
S. V. Merriam, N.Y., 44 S.Ct. 69, 263 
U.S. 179, 68 L.Ed. 240, 29 A.L.R. 
1547—33 C.J. p 301 note 84. 

54. U.S.—^Lyeth v. Hoey, N.Y., 59 S. 
Ct. 155, 305 U.S. 188, 83 L.Ed. 119, 
119 A.L.R. 410. 

Word “bequest” may include a 
legacy in lieu of dower, a legacy to 
pay a debt, or a gift to executor on 
condition.—^Ream v. Bowers, C.C.A. 
N.Y., 22 F-2d 465. 

55. U.S.—Lyeth v. Hoey, N.T., 59 S. 
Ct. 155, 305 U.S. 188, 83 L.Ed. 119, 
119 A.L.R. 410. 

56. U.S.—Lyeth v. Hoey, supra. 

57. U.S.—Waud v. U. S., Ct.Cl., 48 
P.2d 444—Dobbins v. C. I. R., C.C. 
A., 31 F.2d 935. 

58. U.S.—Waud V. U. S., Ct-Ch, 48 
P.2d 444. 

59. U.S.—^Helvering v. Butterworth, 
64 S.Ct. 221, 290 U.S. 365, 78 L.Ed. 
365—Burnet v. Whitehouse, 51 S. 
Ct. 374, 283 U.S. 148, 75 L.Ed. 916, 
73 A.L.R. 1534—Congdon v. C. L R., 
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C. C.A, 99 F.2d 318—Benfield t. U. 
S., Ct.Cl., 27 F.Supp. 56. 

Annuities as income generally see 
supra § 106. 

Annuity in lieu of dower 
U.S.—^Warner v. C. I. R., C.C.A., 66 
F.2d 403, certiorari denied Helver¬ 
ing V. Warner, 54 S.Ct. 124, 290 U. 
S. 688, 78 L.Ed. 593. 

60. U.S.—Congdon v. C. I. R., C.C. 
A., 99 F.2d 318. 

61. U.S.—Rosenberger v. McCaughn, 

D. CPa., 20 P.2d 139, affirmed, C. 
C.A, 25 F.2d 699, certiorari de¬ 
nied 49 S.Ct. 10, 278 U.S. 604. 73 
L Ed. 532—Heiner v. Beatty, C.C.A. 
Pa, 17 F.2d 743, affirmed 48 S.Ct. 
319, 276 U.S. 598, 72 L.Ed. 723. 

62. U.S.—Benfield v. U. S., Ct.Cl., 
27 F.Supp. 56. 

Agreement with heirs 

Even if executed will, under which 
testator’s widow was to receive an¬ 
nual payment from fund created for 
that purpose, did not make such pay¬ 
ment a charge on testator’s entire 
estate, agreement of heirs for carry¬ 
ing out provisions of testator’s sub¬ 
sequent unexecuted will, directing 
payment of fixed sum with any defi¬ 
ciency to he made up out of corpus 
of fund, rendered the annual payment 
a charge on entire estate, and there¬ 
fore not subject to income tax; and 
this is true of the whole of the an- 
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§ 148. Compromise of Claim against Estate 

Property recdved under a compromfse of a claim 
to income from a testamentary trust which itself is 
taxable Income Is likewise taxable income. 

The compromise of a claim to income from a tes¬ 
tamentary trust which itself is taxable as income 
does not convert the pa}’ments received under the 
compromise into something other than taxable in- 
come.®2 On the other hand, the proceeds ot a 
compromise of rights in a decedent’s estate, which 
are not taxable, do not become taxable because the 
compromise was brought about by an agreement 
not to litigate,where the agreement was approved 
by the probate court and incorporated in its de- 
cree.^^ Money received by taxpayer as the result 
of a compromise with a decedent’s estate of a claim 
to property allegedly given to him by decedent is 
not a gift within the exemption, but is income tax¬ 
able as such.^^ Also, the entire amount received by 
a taxpayer, from the proceeds of a sale of property 
by the devisee, because of the taxpayer’s unfounded 
claim of interest in the property has been held a 
taxable gain.67 

§ 149. Gift or Compensation 

A bequest to an executor in lieu of compensation Is 
not Income from personal services if the payment thereof 
is not contingent on the performance of service. 

It has been held that a legacy acquired by bequest 
does not proceed from labor and is not taxable as 
income.^^ Whether payments made to an executor 


under the provisions of a will constitute compensa¬ 
tion for services, or an excepted bequest has been 
said to depend on whether the testator intended to 
make a bequest or gift, or merely to provide for 
the payment of compensation for the services of 
the executor.®^ A legacy given to one named as 
executor, with a proviso that such legacy be in lieu 
of compensation or commission to which he would 
otherwise be entitled, constitutes an excepted be¬ 
quest rather than income from personal services, 
where the legacy was payable to the executor in¬ 
dependent of his services.'^^^ On the other hand, 
payments made to an executor under a testamenta¬ 
ry direction that a specified sum be paid as compen¬ 
sation, the actual rendition of services being con¬ 
sidered necessary to entitle the executor to pay¬ 
ment, constitute income from personal services and 
are taxable as such.'^^ 

§ 150. Income from Bequest, Devise, or In¬ 
heritance 

Income from property acquired by bequest, devise, 
or inheritance is subject to tax as income. 

Under the Internal Revenue Code, 26 U.S.C,A. § 
22 (b) (3), and similar provisions, the income from 
property acquired by bequest, devise, or inheritance 
must be included in gross income of the recipient 
and is subject to tax as income.'^^ Thereunder, a 
distinction must be made between income distrib¬ 
uted to the beneficiary as income, and income which 
comes to the estate from assets thereof and is dis¬ 
tributed as part of the corpus of the estate.^^ 


nual payments which under the 
agreement are in excess of the 
amounts payable to the widow under 
the executed will.—Benfield v. U. S., 
supra. 

C3. U.S.—Harrison v. C. I. R., C.C. 

A., 119 F.2d 963. 

Compromise of claims or liabilities as 
income g’enerally see supra § 108. 
€4. U.S.—Quigley v. C. I. R., C.C.A., 

143 F.2d 27—Magruder v. Segebade, 
C.C.A.Md.. 94 F.2d 177. 

€5. U.S.—Lyeth v. Hoey, N.Y., 59 S. 

Ct. 155, 305 U.S. 188, 83 L.Ed. 119, 
119 A.L.R. 410. 

"What law governs 

Whether property received by an 
heir from decedent’s estate pursuant 
to a compromise in a will contest 
constitutes an exempt inheritance un¬ 
der the federal income tax law is de¬ 
termined by federal law, but the 
status of the contestant as an heir is 
determined by the state law.—Lyeth 
V. Hoey, supra. 

€6. U.S.—^White V. Thomas, C.C.A- 
Tex., 116 F.2d 147, certiorari denied 

61 act. loaa, ais u.s. ssi, 85 k 

Ed. 1538. 


67. U.S.—Sterllng v. C. I. R., C.C.A.. 
93 F.2d 304, certiorari denied 58 S. 
Ct- 829, 303 U.S. 663, 82 L.Ed. 1121. 
ea U.S—Merriam v. U. S., C.C.A. 
K.y., 282 P. 851. 

69. U.S—Rose V. Grant, C.C.A.Ga., 
39 F.2d 338, certiorari dismissed 51 
S.Ct. 341, 283 U.a 867, 75 L.Ed. 
1471. 

70. U.S.—U. S. V. Merriam, H.T., 44 
S.Ct. 69, 263 U.S. 179, 68 L.Ed. 
240, 29 A.L.R. 1547—Bank of New 
York V. Helvering, C.C.A., 132 P.2d 
773. 

33 C.J. p 301 note 84. 

Reason for rule 

Actual service is not required as a 
condition of payment, and the word 
“bequest” is not necessarily confined 
to a gratuity.—U. S. v. Merriam, 44 
S.Ct. 69, 263 U.S. 179, 68 L.Ed. 240, 
29 A-L.R. 1547. 

71. U.S.—Rose V. Grant. C.C.A.Ga., 
39 P.2d 338, certiorari dismissed 51 
S.Ct. 341, 283 U.S. 867, 75 L.Ed. 
1471—Ream v. Bowers, C.C.A.N.Y., 
22 P.2d 465. 

7 a. u.s. —Nunan v. Green, C.C. A., 
146 F.2d 352—Quigley v. C. I. R.. 
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C.C.A., 143 F.2d 27—C. I- R. v. Dob¬ 
bins, C.C.A., 72 F.2d 984—McCann 
V. U. S., Ct.Cl., 48 F.2d 446—Dob¬ 
bins V. C. I. R., aC-A, 31 F.2d.935 
—Heiner v. Beatty, C.C.A.Pa, 17 
P.2d 743, affirmed 48 S.Ct. 319, 276 
U.s. 598, 72 L.Ed. 723—Hale v. An- 
glim, D.C.Cal., 49 F.Supp. 837—Fra¬ 
zer V. Driscoll, D.C.Pa., 46 F.Supp. 
838. 

Income from gifts as income general¬ 
ly see supra § 112. 

Income fi'om dower interest con¬ 
stitutes taxable income.—Regenold v. 
U. S., CtCL, 60 F.Supp. 765. 

73. U.S.—Hale v. Anglim, aC.A.Cal., 

140 F.2d 235—Weigel v. C. L R., 
C,C.A., 96 F.2d 387, 117 A.L.R. 366 
—^Norris v. Glenn, D.C.Hy,, 48 F. 
Supp. 673. 

Liability for tax on income w*here es¬ 
tate or trust exists see infra §§ 
418-434. 

Income of estate pending administra¬ 
tion 

(1) Under testamentary provision 
for payment of gains to legatees dur¬ 
ing administration of estate, amount 
received by legatees from such gains 
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Payments of income from a specific trust creat¬ 
ed by will, according to the judicial determina- 

G. CAPITAL AND 

§ 151. In General 

Invested capita! or property as such, or money re¬ 
ceived from the conversion of capital represented by 
something other than money, is not taxable income. 

Under the Sixteenth Amendment, an income tax 


] tions on the question, constitute income and are 
1 taxable as such.'^^ 

CAPITAL INCREASE 

may be imposed only on income and not on capital 
invested or property as such,'^'^ even if such prop¬ 
erty is described as income by an act of congress.'^® 
!Money received from the conversion of capital rep¬ 
resented by something other than money is not in¬ 
come within the meaning of the statutes,although 


would Tbe taxable “income.*'—Frazer 
V. Driscoll, D.C.Pa., 46 F.Supp. 838. 

(2) This is true althoug'h such 
payments were not deducted by exec¬ 
utor in his return of estate's income. 
—Little V. White, C.C.A.Mass., 47 F. 
2d 512. 

(3) On the other hand, income 
of estate, pending administration, dis¬ 
tributed to beneficiary by administra¬ 
tor as part of corpus of estate in 
final settlement, was not taxable in 
hands of beneficiary.—^Norris v. 
Glenn, D.C.Ky., 48 F.Supp. 673—Fraz¬ 
er V. Driscoll, supra, 

(4) If the amount distributed was 
part gain and part corpus, each lega¬ 
tee's share of the gain was taxable, 
but not the share of the corpus.— 
Frazer v. Driscoll, supra. 

Payments or royalties 

(1) Oil payments, reserved in 
sales of mineral leases, are not tax¬ 
able income of testamentary bene¬ 
ficiary thereof as to amount received 
in excess of their valuation for es¬ 
tate tax purposes, as they are re¬ 
turns of capital until recovery of 
devised value, but oil royalties, re¬ 
served in leases of mineral interests, 
are taxable as income, subject to 
depletion, in hands of one entitled to 
them as beneficiary under will before 
receipt of their appraised value for 
estate tax purposes.—C. I. R. v. 
Laird. C.C.A.Tex, 91 F.2d 498. 

(2) Royalties received from coal¬ 
mining lessee and dividends from les¬ 
see's stock were held taxable “in¬ 
come” in hands of legatee.—Rosen- 
berger v. McCaughn, D.G.Pa., 20 F. 
2d 139, affirmed, C.C.A.1928. 25 F.2d 
699, certiorari denied 49 S.Ct. 10, 278 
U.S. 604, 73 L.m 532. 

Partnership income 

Bequest of part of testator's income 
from partnership to sons, who were 
his partners, was held “legacy," not 
taxable income as to sons.—^Wood v. 
U. S., D.C.Pa., 55 F.2d 733. 

Receipts from other estates 

(1) Amounts received by taxpay¬ 
er under wills of mother and sister, 
to which amounts mother’s estate 
was entitled under will of taxpay¬ 
er’s father and which were received 
by father’s estate as trust income 
under will of taxpayer's uncle, were 


held “bequests” and hence not to be 
included in taxpayer's gross “income” 
under income tax law.—C. I. R. v. 
Dobbins. C.C.A.. 72 F.2d 984. 

(2) Amount paid to widow under 
will of husband from trust estab¬ 
lished by his brother was held “be¬ 
quest,” and not subject to income 
tax—Dobbins v, C. I. R., C.C.A., 31 
P.2d 935. 

(3) Where promisee bequeathed 
annual payments under contract with 
steel manufacturer contingent on 
iron ore received, payments to lega¬ 
tee did not constitute taxable “in¬ 
come” until they equaled value of be¬ 
quest as appraised for federal estate 
tax—Burnet v. Logan, 51 S.Ct. 550, 
283 D.S. 404, 75 L.Ed. 1143, followed 
in Shaw v. C. I. R., C.C.A., 51 F.2d 
1084. 

74. U.S.—Irwin v. Gavit, H.Y.. 45 

S.Ct. 475, 268 U.S. 161, 69 L.Ed. 
897—Plunkett v. C. I. R., C.C.A.. 
118 P.2d 644—Heiner v. Beatty, C 
C.Pa., 17 P.2d 743, affirmed 48 S.Ct. 
319, 276 U.S. 598, 72 L.Ed. 723— 
Allen V. Welch, D.C.Mass., 49 F. 
Supp. 902—^Verner v. U. S., 62 Ct. 
CL 574, certiorari denied 48 S.Ct. 
18, 275 U.S. 524, 72 L.Ed. 406— 
Drexel v. U. S., 61 Ct.Cl. 216, cer¬ 
tiorari denied 46 S.Ct. 473, 271 U.S. 
660, 70 L.Ed. 1137. 

Income for years or life 

Under testamentary trust created 
prior to March 1, 1913, providing for 
payment of income to taxpayer for 
life, principal to be transferred over 
to taxpayer's children on his death, 
payments of trust income received by 
taxpayer were held taxable in en¬ 
tirety as income as against conten¬ 
tion that portion of payments repre¬ 
sented return of capital.—Brooks v. 
U. S., Ct.CL, 6 F.Supp. 844. 

Waiver of specific bequest 

Where widow of testator waived 
right to specific bequest so as to pre¬ 
vent necessity of sacrifice liquidation 
of testator’s business and subse¬ 
quently testamentary trustees, who 
continued business, made payment to 
widow in excess of amount required 
by testamentary trust, excess was 
taxable as “gross income,” under the 
catch-all clause in Revenue Act of 
1936 § 22 (a), from a testamentary 
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trust and not payment on account of, 
or in compromise of, such bequest.— 
Allen V. Welch, D.C.Mass., 49 F.Supp. 
902. 

75. U.S.—^National Bank of Com¬ 
merce of Seattle v. C. I. R., C.C.A., 
115 F.2d 875—C. I. R. v. Fleming, 
C.C.A.Tex. 82 P.2d 324—Kaiserman 
V. U. S., D.C.Ill., 51 F2d 395—Cry- 
an V. Warden, D.C.CaL, 263 F. 248 
—U. S. V. Oregon-Washington R. 
& Nav. Co., N.Y., 251 F. 211, 163 
C.C.A. 367. 

Income is converted into capital, 
for tax purposes, when the tax on it 
is paid.—Metropolitan Furniture Co. 
V. Hartford-Connecticut Trust Co., 
D.C.Conn., 20 F.Supp. 92. 

Renewal premiums 

(1) Contingent right to renewal 
premiums cannot be impressed with 
characteristics of capital so long as 
right to receive it is contingent on 
nonlapsing of policy.—^Workman v. 
C. I. R., C.C.A., 41 F.2d 139. 

(2) Taxation of renewal commis¬ 
sions generally see supra § 130. 

76. U.S.—Brewster v. Walsh, D.C. 
Conn., 268 F. 207, reversed in part 
on other grounds and affirmed in 
part Walsh v. Brewster, 41 S.Ct. 
392, 255 U.S. 536, 65 L.Ed. 762. 

77. U.S.—^ISTational Bank of Com¬ 
merce of Seattle v. C. I. R., C.C.A., 
115 P.2d 875. 

Restoration or return of capital as 
taxable income see infra § 163. 
Accrued interest due predecessor 
corporation of taxpayer, which ac¬ 
quired all assets of predecessor in a 
nontaxable consolidation, did not con¬ 
stitute “income” or “gain” for tax 
purposes, when collected by tax¬ 
payer, but constituted mere recovery 
of “capital.”—^MacLaughlin v. Harr, 
aC.A.Pa., 99 F.2d 638. 

Return of investment 
Taxpayer receiving payments from 
income producing contract as part 
consideration for sale of capital as¬ 
set is entitled to return of capital 
investment before paying tax based 
on conjectural market value of con¬ 
tract.—Burnet v. Logan, 51 S.Ct. 550, 
283 U.S. 404, 75 L Ed. 1143—Hitch¬ 
cock V. C. I. R., C.C.A., 49 P.2d 1078, 
followed in Andrews v. C. L R., 48 
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a gain on the conversion may be taxable tinder the 
rules stated infra § 154. 

The term ‘"capital assets” has been defined in the 
revenue statutes as property held by the taxpayer 
excluding stock in trade or other property which 
would be included in business inventory or property 
held primarity for sale to customers; it is not used 
in any technical sense, but in its natural and ordi¬ 
nary signification.'^^ Ordinary income derived 
from professional services rendered is in no sense 
a capital asset nor should contracts be treated 
as “property” for income tax purposes.^O In de¬ 
termining whether a distribution is one of profits 
or capital, the parties’ intent is not necessarily con¬ 
trolling.^^ 

§ 152 . Capital Additions 

An addition or contribution to capital, as distin- 
•guished from income, is not taxable income. 


An addition or contributiofl to capital, as distin¬ 
guished from income, is not taxable income.^2 Thus 
a contribution to capital resulting from a sharehold¬ 
er’s gratuitous cancellation of corporate indebted¬ 
ness to him is not taxable as corporate income. 
However, where the stockholder receives consider¬ 
ation for cancellation of the corporation’s indebted¬ 
ness to him, the transaction is not a contribution to 
capital exempting the corporation from payment of 
tax on the resulting gain,^^ and a transfer of assets 
from a stockholder to the corporation in cancella¬ 
tion of his indebtedness to the corporation is not 
a ""contribution to capital” but a sale, the profit 
from which is subject to tax.^S An amount paid 
a corporation for the lease of its property by its 
sole stockholder does not constitute an addition to 
capital rather than income to it;®® 

A government subsidy given a railroad, to be 
used directly to aid in the building of the road, is 


Jf'.Sd 1069, needy v. C. I. R.. 48 F.2d 

1075, Hitchcock v. C. I. R., 48 F.2d 

1076, and Shaw v. C. I. R., 48 F.2d 
1081. 

"78. U.S.—C. I. R. V. Shapiro, C.C.A., 
125 F.2d 532, 535, 144 A.L.R. 349. 
“Coustroing* the phrase as used, it 
'means all capital invested plus all 
surplus accounts or undivided profits 
left in the business for the purpose of 
accumulating and being used in the 
"business and in addition such good 
will as had been established and ac¬ 
cumulated over the years of its exist- 
'cnce.”—C. I. R. v. Shapiro, supra. 
Pactory 

U.S.—C. I. R. V. Electro-Chemical 
Engraving Co., C.C.A,, 110 F.2d 614, 
affirmed 61 S,Ct. 372, 311 U.S. 513, 
85 L.Bd. 308. 

The good will and business of a 
national bank as acquired under con¬ 
tract by another bank as liquidating 
agent thereof was a “capital asset" 
tfor income tax purposes.—Ensley 
Rank & Trust Co. v. U. S., D.C-Ala., 
61 F.Supp. 317. 

Stock exchange seat 

Whether or not stock exchange seat 
.contributed to partnership by tax¬ 
payer’s partner constituted a capital 
asset for purpose of computing tax 
‘On taxpayer’s share of profit on seat 
^depended on agreement of parties.— 
Munson v. C. I. R., C.C.A., 100 F.2d 
363. 

Stock received as pay 

Stock received by contracting firm 
as pay for constructing building for 
•corporation with the intention of con¬ 
verting them to cash as soon as pos¬ 
sible is income, not capital assets.— 
Gilbert v. C. I. R., C.C.A., 66 F.2d 
361. 

',79. U.S.—Doyle v. C. I. R., C.C.A., 

102 F.2d 86. 


80. U.S.—Shuster v. Helvering, C.C. 
A., 121 F.2d 643. 

I 

81. U.S.—Glenmore Securities Cor- i 
poration v. C. I. R., C.C.A., 62 F. 
2d 780, certiorari denied 53 S.Ct. 
785, 289 U.S. 754, 77 L.Ed. 1498. 

Trustees’ resolutions that value of 
shares at distribution should he 
charged against income of the trust 
could not convert corpus into income, 
since what a taxpayer did, and not 
what he intended to do, is determina¬ 
tive.—^W. K. Frank Trust of 1931 v. 
C. I. R., C.C.A.. 145 P.2d 411. 

TransarCtion treated as debt 

Stockholder’s release of first mort¬ 
gages on taxpayer’s realty to allow 
taxpayer to convey clear title to pur¬ 
chaser, for which taxpayer paid 
stockholder, was a taxable profit and 
not a distribution of capital where 
the parties treated the transaction on 
the books of the corporation as cre¬ 
ating a debt which was paid.—Du- 
ram Bldg. Corporation v. C. I. R., 
C.C.A., 66 F.2d 253. 

82. U.S,—M. E. Blatt Co. v. U. S., 
Ct.CL, 59 S.Ct. 186, 305 U.S. 267, 
83 L.Ed. 167—Carroll-McCreary Co. 
V. C. 1. R., C.C.A., 124 F.2d 303— 
MacLaughlin v. Harr, C.C.A., 99 F. 
2d 638. 

Improvements hy lessee 

(1) Where pursuant to lease, les¬ 
sor and lessee each made improve¬ 
ments to leased premises to belong to 
lessor at end of ten-year term, en¬ 
hancement of value of premises from 
improvements made by lessee was 
not realized “income" of lessor for 
income tax purposes, but an “addi¬ 
tion to capital.’’—E. Blatt Co. v. 
U. S., CtCl, 59 S.Ct. 186, 305 U.S. 
267, 83 L.Ed, 167. 
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(2) Improvements by lessees as 
taxable income generally see supra § 
113. 

(3) Capital gain resulting from 
increased value of leased property 
see infra § 156. 

Ownership certificates 
Proceeds of sale of “ownership cer¬ 
tificates" used for drilling oil wells, 
and entitling holder to proportion of 
earnings, were held “capital," not 
“income."—Thompson v. C. I. R., C. 
C-A., 28 P.2d 247. 

83. U.S.—Chenango Textile Corp, v. 
C. 1. R., C.C.A.. 148 P.2d 296. 

33 C.J. p 298 note 17. 

Books on accrual basis 
Where owner of entire stock of 
both creditor corporation and debtor 
corporation canceled debt after cred¬ 
itor corporation’s dissolution, debtor 
received contribution to Its capital 
and not taxable “income," notwith¬ 
standing debtor kept books on accru¬ 
al basis and creditor on cash basis. 
—C. I. R. V. Auto Strop Safety Razor 
Co., C.C.A., 74 P.2d 226. 

84. U.S.—C. I. R. V. Tandeveer, C.C. 
A, 114 F.2d 719—Helvering v. Jane 
Holding Corporation, C.C.A., 109 F. 
2d 933, certiorari denied Jane Hold¬ 
ing Corporation v. Helvering, 60 S. 
Ct. 1102, 310 U.S. 653, 84 L.Ed. 
1418, rehearing denied 61 S.Ct. 56, 
311 U.S. 725, 85 L.Ed. 472—Mallin- 
ckrodt V. Helvering, C.C.A., 109 F. 
2d 933, certiorari denied Helvering 
V. Mallmckrodt, 61 S.Ct. 34, 311 U. 
S. 672, 85 L.Ed. 432, 

85. U.S.—^Ackerman v. C. I. R., C 
C.A., 76 F.2d 833. 

86. U.S.—^Nowland Realty Co. v. C. 
1 I. R,, C.C.A., 47 P.2d 1018. 
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a contribution to capital assets, and not income, 
but, where the subsidy is given as part compensa¬ 
tion for the operation of the taxpayer, and is used 
by the company like other income for operating ex¬ 
penses and the accumulation of a fund from which 
dividends should be paid, it cannot be considered 
nontaxable as a contribution to capitaL^S 

§ 153. Capital Expenditures 

A capital expenditure constitutes a capital item for 
Income tax purposes distinguishable from a normal bus?* 
ness or operating expenditure, the test being whether the 
expenditure, volufitary or involuntary, is made for per¬ 
manent improvements or betterments increasing the 
value of any property, or whether it is made to maintain 
normal production. 

A capital expenditure is an expenditure made for 
the acquisition of a capital item, as distinguished 
from a normal business or operating expenditure,^^ 
or a losSj^O the test being whether or not the ex¬ 
penditure is one made for permanent improvements 
or betterments made to increase the value of any 
property or estate.^^ For income tax purposes, cap¬ 
ital expenditures include amounts expended for ex¬ 
perimental purposes^^ and changing equipment,^^ 
the cost of eliminating competition,amounts ex¬ 
pended by a newspaper company to build up circu¬ 
lation,^ 5 the fee paid to guarantors of rent under 
a lease, where the guaranty was necessary to se¬ 


cure the lease,the cost of life insurance on an 
employee, to the extent of the cash surrender value 
of the polic3%®^ the cost of a spur track,ex¬ 
penditures by a lessee for permanent improve¬ 
ments,and legal expenses involved in defending 
or protecting title to propert}'.! Where the ex¬ 
penditure is a capital one, the fact that it is made 
voluntaril}" or involuntarily^ in the course of legal 
proceedings or as a result of a compromise set¬ 
tlement, does not change its nature.^ 

On the other hand, an expenditure which is not 
made to add to the value of the property, or to in¬ 
crease production or decrease the cost of operation, 
but made to maintain normal production, is not a 
capital one.2 So an expenditure by a coal com¬ 
pany for steel rails, mine cars, and similar equip¬ 
ment necessary to maintain normal output has been 
held not a capital one.*^ Likewise, expenditures for 
advertising may not be treated as capital in na¬ 
ture.^ The fact that the subject of the expenditure 
would have an actual life of more than one year 
does not require the treatment thereof as a capital 
expenditure for income tax purposes.® 

§ 154. Capital Gains or Profits 

Gain derived from capital and not merely accruing to* 
it is taxable income, but, if the value of rights relin- 


87. U.S.—Edwards v. Cuba R. Co., 

K. Y., 45 S.Ct 614, 268 U.S. 628, 69 

L. Ed. 1124. 

88. U.S.—^Helvering v. Claiborne-An- 
napolis Perry Co. of Annapolis, 
Md., CC.A., 93 P.2d 875. 

Subsidy for improvemeats 

Moneys received by cattle company 
from federal g-overnment under Soil 
Conservation and Domestic Allotment 
Act for improvements made were not 
exempt as capital subsidies.—Babo- 
quivari Cattle Co. v. C. I. R., C.C.A., 
135 P,2d 114. 

89. U.S.—Bowers v. Lumpkin, C.C. 
A.S.C., 140 P.2d 927, 151 A.L.R. 
1336, certiorari denied 64 S.Ct. 
1266, 322 U.S. 755, 88 L.Ed. 1585— 
G-uarantee Bond & Mortgage Co. v. 
C. I. R., C.C.A., 44 F.2d 297. 

Deductions for business or operating 
expenses generally see infra §§ 
253-278. 

Rurcliase 

Where a manufacturer processes 
raw material and constructs there¬ 
from products which he sells, the 
whole of the purchase price may be 
a capital Investment by the purchas¬ 
er.—Sunray Oil Co. v. C. I. R., C. 
C.A., 147 P.2d 962, certiorari denied 
65 S.Ct. 1201. 325 U.S, 861, 89 L.Ed. 
1982. 

90. U.S.—Wadsworth Mfg. Co. v. C. 

I. R., aC.A., 44 P.24 762. 


Excess cost of building* 

Excess cost to taxpayer over guar¬ 
anteed cost of building on contrac¬ 
tor’s default was a capital invest¬ 
ment and not a loss.—^Wadsworth 
Mfg. Co. V. C. I. R., supra. 

91. U.S,—Connally Realty Co. v. C. 
I. R., C.aA., 81 F.2d 221—Marsh 
Pork Coal Co. v. Lucas, C.C.A., 42 
P.2d 83. 

92. U.S,—C. I. R. V. American Seat¬ 
ing Co., C.C.A., 50 P.2d 681. 

Subsequent loss 

However, after experimentation 
stage of producing equipment has 
passed, manufacturer’s loss on sale of 
equipment which proved defective 
after installation was not allowable 
as invested capital.—C. L R. v. Amer¬ 
ican Seating Co., supra. 

93. U.S.—C. I. R. V, American Seat¬ 
ing Co., supra, 

D.C.—Dempster Mill Mfg. Co. v. 
Burnet, 46 P.2d 604, 60 App.D.C. 
23. 

94. U.S.—^Public Opinion Pub. Co. v. 
Jensen. C.C.A.S.D., 76 P.2d 494— 
newspaper Printing Co. v. C. I. R., 
C-C.A., 56 F.2d 125. 

95. D.C.—^News Pub. Co. v. Blair, 
29 F.2d 955, 58 App.D.C, 295. 

96. U.S.—King Amusement Co. v. 
C. I. R., C.C.A., 44 P.2d 709, certio¬ 
rari denied 51 S.Ct. 212, 282 U.S. 
900, 75 L.Ed. 792. 
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97. U.S.—^National Straw Works v. 
C. I. R., C.C.A.. 47 P.2d 844. 

98. U.S.—Cripple Creek Coal Co. v. 
C. I. R., C.C.A., 63 P.2d 829. 

99. U.S.—C. I. R. V. Wood, C.aA., 
107 P.2d 869, reversed on other- 
grounds Helvering v. Wood, 60 S. 
Ct. 807, 309 U.S. 637, 84 L.Ed. 993. 

1. U.S.—Bowers v. Lumpkin, C.C.A. 
SC., 140 P.2d 927, 151 A.L.R. 1336. 
certiorari denied 64 S Ct 1266, 322- 
U.S. 755, 88 L.Ed. 1585. 

2. U.S.—Colony Coal & Coke Cor¬ 
poration V. C. I. R.» C.C.A., 62 F. 
2d 923. 

3. U.S.—Marsh Fork Coal Co. v. Lu-^ 
cas, C.C.A., 42 P.2d 83. 

4. U.S.—C. I. R. V. Brier Hill Col¬ 
lieries, C.C.A., 50 F.2d 777—Marsh 
Fork Coal Co. v. Lucas, C.C.A., 42 
P2d S3—U. S. V. Roden Coal Co., 
C.C.A., 39 P.2d 425. 

5. U.S.—Richmond Hosiery Mills v. 
Rose, C.C.A.Ga., 73 P.M 315, cer-- 
tiorari denied 55 S.Ct. -544, 294 U. 
S. 718, 79 L.Ed. 1260. 

Corporate books 

Manner in which advertising ac¬ 
count was carried on coiT>orate books 
was insufficient of itself to show 
that such expenses were properly" 
capitalized.—Three-In-One Oil Co. v. 
U. S.. CtCL, >35 F.2d 9iS7. 
a U.S.—U. S. V. Roden ^oal Co., C.. 
C.A.Ala,. 39 R2d 426. 
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c^ished In a capital transaction is equal to, or greater 
than, the sum received, no taxable capital gain accrues. 

Gain deriyed from capital, including profits gain¬ 
ed through a sale or conversion of capital assets, 
constitutes taxable “income'' within the purview of 
the Sixteenth Amendment and the Revenue Acts,*^ 
even where the property on which the gain was 
realized was acquired by gift or bequest.^ In this 
connection, “gain" means profit or something of 
exchangeable value, and “derived" means proceed¬ 
ing from property, severed from capital, however 
invested or employed, and coming in, received, or 
drawn by the taxpayer for his separate use, benefit, 
and disposal.^ To be taxable, a gain from capital 
must be derived from it, not merely accruing to 
it,^^ for, as stated infra § 156, a mere increase in 
value of a capital asset, not realized, is not income. 

The clear intent of the Revenue Acts to make 
capital gains taxable will not be overridden by im¬ 


plication from the terms of other statutes render¬ 
ing certain bonds and income therefrom nontax- 
able but the policy considerations underlying the 
capital gains provision of the tax laws have no 
greater force than the considerations that underly 
the depletion provisions intended as a tax-free re¬ 
turn of the capital consumed in the production of 
gross income through severance.^^ Xhe purpose of 
the provision for taxation of capital gains is so to 
treat an appreciation in value arising over a period 
of years but realized in one year that the tax there¬ 
on will roughly approximate what it would have 
been had a tax been paid each year on the appreci¬ 
ation in value for that year. 

Within constitutional limits, the taxing statutes 
are determinative of what is taxable capital gain.^^ 
In applying such statutes, it has been held that a 
taxable capital gain may result from the increase 
in the value of the interest of owners of property 


7. U.S.—U. S. V. Stewart, Cal., -61 S. 

Ct 102, 311 U.S. 60, S'5 L.Ed. 40, 
rehearing: denied ’61 S.Ct. 390, '311 
U.S. 729, 85 L.Ed. 475—Walsh v. 
Brewster. Conn., 41 S.Ct. 392, '255 
U.S. 536, 65 L.Ed. 76-2—Merchants’ 
Loan & Trust Co. v. Smietanka, 
Ill., 41 S.Ct 386. 255 U.S. 509, 65 
L.Ed. 7-51—^National Bank of Com¬ 
merce of Seattle v. C. I, R., C.C.A., 
115 P.2xi 875—Hirsch v. C. I. R., C. 
C.A., 115 F.2d 656—^Helvering: v. 
Claiborne-Annapolis Perry Co. of 
Annapolis, Md., C.C.A., 93 P.2d 875 
—Peerless Inv. Co. v. C. I. R., C. 
C.A, -80 P.2d 427—Tates v. Mc¬ 
Gowan, D.C.N.T., 39 F.Supp. 257, 
affirmed, C.C.A., 124 P.2d 819, re¬ 
hearing denied 126 P.‘2d 624— 

Glasser v. Alexander, D.C.Okl., 8 
P.Supp. 197, appeal dismissed, C. 
C.A., 79 P.'2d 994. 

Jtidicial construction 

The statutory definition of ’‘capi¬ 
tal gain” as meaning taxable gain 
from sale or exchange of capital as¬ 
sets should not be expanded by judi¬ 
cial construction.—U. S. v. Fair¬ 
banks, C.C.A.Cal., 9'5 F.2d 794, af¬ 
firmed Fairbanks v. U, S., 59 S.Ct. 
>607, 306 U.S. 436, 89 L.Ed. 855. 
Stocks held in common 

Provisions of Revenue Act cover¬ 
ing capital gains should not be con¬ 
strued so narrowly as to exclude in¬ 
terests of persons whose stocks are 
held in common subject to a pledge. 
—C. 1. R. V. Buchsbaum, C.C.A., 106 
F.2d 55, reversed on other grounds 
Helvering v. Buchsbaum, 90 S.Ct. 
378, ’308 U.S. 527, 84 L.Ed. 445, re¬ 
hearing denied 60 S.Ct. 4‘6’6, '309 U.S. 
994, 84 L.Ed. 1035—C. I. R. v. Tyng, 
C.C.A., 106 F.2d 56, reversed on other 
grounds Helvering v. Tyng, 60 S.Ct. 
378, 308 U.S. 527, 84 L.Ed. 445, re¬ 
hearing denied 60 S.Ct. 466, 809 U.S. 
<694, 84 L.Kd. 1035. 


Trust 

(1) Capital gains added to the 
corpus of a trust constitute taxable 
income.—C. I. R. v. Alldis’ Estate, C. 
C-A., 140 P.2d .S'85—Graft v. C. I. R., 
C.C.A., 117 F.2d 247. 

(i2) Such a gain is income to the 
tinist estate within the tax laws, not¬ 
withstanding the law of the state 
governing administration of such 
trust estate relating to the distribu- 
tability of income.—Irish v. C, I- 

R. , C.C.A., 129 P.2d 4-68. 

(3) An increase in value of stock 
included in trust property which is 
realized constitutes capital gams 
which are part of the trust corpus, 
and is not creditable as income dis¬ 
tributed to legatees.—Burchenal v. 
C. I. R, C.C.A., 150 P.2d 482. 

(4) Taxability as between trust 
estate and interested parties general¬ 
ly see infra §§ 422-430. 

Corporate distribution. 

The primary purpose of the stat¬ 
utory provision that amounts dis¬ 
tributed in complete distribution of 
corporate assets are to be treated as 
full payment in exchange of stock 
is to provide for determination of 
the amount of gain resulting from a 
complete distribution and to direct 
that it be taxed as a capital gain.— 
Hay V. C. I. R, C.C.A., 145 F.2d 1001, 
certiorari denied 65 S.Ct. 868, ‘3*24 U. 

S. 863, 89 L.Ed. 1419, rehearing de¬ 
nied 6’5 S.Ct 103'2, 324 U.S. 891, 89 
L.Ed. 1438. 

S. U.S.—Rice V. Eisner, CC.A.N.T., 
16 P;2d '358, certiorari denied 4*7 
S.Ct 477, 1273 U.S. 764, 71 iL.Ed. 
880. 

9. U.S.—(Staples v. U. S., D.CJ.Pa., 21 
F.Supp. 737. 

IQ. U.S.—Eisner v. Macomber, IN', 
Y.. 40 S.Ct 19-6, 250 U.S. 189, 64 
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L.Ed. 521, 9 AL.R. 1570—Hirsch 
V. C. 1. R, C.C.A, 115 F.2d 656— 
Hoffman v. U. S., CtCl., 53 F.2d 
’282—Staples v. U. S., D.CPa,, 21 
F.Supp. 737. 

11. U.S.—U. S. V. Stewart, Cal., 61 
S.Ct 102, 311 U.S. 60, 85 L.Ed. 40. 
rehearing denied 61 S.Ct 390, 311 
U.S. 7’29, 85 L.Ed. 475. 

Parm loan bonds 

The provision in the Revenue Act 
of 1938 that all income, except in¬ 
terest, derived from farm loan bonds 
shall be included in gross income is 
not affirmative recognition by con¬ 
gress that capital gains were ex¬ 
empted from taxation by provision 
of the Farm Loan Act that the bonds 
and “income” therefrom should be 
exempt from taxation, but a con¬ 
trary implication, if assumed, would 
not override the clear inference, 
based on a series of Revenue Acts 
exempting only interest, that capital 
gams are taxable.—U. S. v. 'Stewart, 
supra, 

12. U.S.—West V. C. I. R, C.C.A 
Tex., 150 F.2d 723, certiorari de¬ 
nied 66 S.Ct. 4'Si8, rehearing denied 
66 S.Ct. 679, first case, certiorari 
denied 66 SCt. 489, first and sec¬ 
ond cases, rehearing denied 66 S. 
Ct. 679, second and third cases, 
certiorari denied 66 S.Ct. 489, third 
case, rehearing denied 66 S.Ct. 680. 

13. U.S.—C. I. R V. Shapiro, C.C.A, 
‘12'5 F.2d 532, 144 AL.R 349—Ke¬ 
nan v. C. I. R, C.C.A, 114 F;2d 
,217. 

14. U.S,—Rollins v. Helvering, C.C. 
A, 9’2 F.2d 390, certiorari denied 
58 S.Ct. 409, two cases, 302 U.S. 
763, 8'2 L.Ed. 592, and 58 S.Ct, 409, 
two cases, 30i2 U.S. 763, 82 L.Ed. 
593, and '58 S.Ct 410, 302 U.S. 763, 
32 L.Ed. 693 . 
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on the liquidation of a trust created to manage 
such property,or from the delivery of stock which 
has appreciated in value in partial discharge of a 
contractual obligation, even though the taxpayer 
does not receive pa}Tiient in money or property 
from the transferee.^® The failure of a taxpayer 
to file a partnership return showing all items of 
capital gain, capital loss, and capital deductions 
does not preclude him, on dissolution of the part¬ 
nership, from having his share of the capital assets 
taxed as a capital gain.^7 

On the other hand, if the value of rights relin¬ 
quished in a capital transaction is equal to, or 
greater than, the sum received, no taxable capital 
gain accrues^® A sum allowed an owner for the 
undermaintenance of a railroad while in the con¬ 
trol of the director general of railroads is not a 
capital gain taxable as such, but a reserve for de¬ 
ferred maintenance, due to waste or impairment of 
capital.^® Where there is a right to receive the 
consideration for capital assets in installments, or 
on contingencies, the transaction is not a closed 
one from which gain or loss may be ascertained at 
the time the assets are transferred, with respect to 
determining the tax thereon.^® 

Under a statute authorizing an election by the 
taxpayer as to the computation of tax on capital 
gains, the commissioner of internal revenue may 
not act for the taxpayer, and, if no election is made. 


the capital gain must be assessed as ordinary in- 

come.^^ 

§ 155 . - Determination of Taxability as: 

Capital Gain or Ordinary Income in 
General 

The Revenue Acts differentiate between ordinary in¬ 
come and capital gain by taxing the latter at a Sower 
scale, but the benefits of such lower taxes are generally 
limited to gains from the sale or exchange of capital 
assets. Income distributed to a trust beneficiary has the 
same character in his hands as it did in the hands of the 
trustee. 

The Internal Revenue Code, 26 U.S.C.A. § 117^ 
and similar statutes, differentiate between the in¬ 
come of a taxpayer received on the one hand from 
his personal service, profession, business, or trade^ 
or from interest, dividends, rents, and the like, and, 
on the other hand, from gains or losses accruing 
from investment of his capital assets.^^ Capital 
gains have generally been taxed on a more favor¬ 
able basis than other income in order to remove ex¬ 
cessive tax burdens on conversions of capital in¬ 
vestments,23 and the privilege of a taxpayer to pay 
the tax at the rate for capital gains has been re¬ 
garded as a partial exemption which he must clear¬ 
ly establish.24 

The benefits of the capital gains tax provision 
are not allowed to every gain growing out of a 
transaction concerning capital assets, but are gen- 


15. U.S,—^Sherman r. C. I. K., CC. 
A., 146 F.2d 219. 

le. U.S.—C. I. R, V. Mesta, C.C.A., 
123 F.'2(i 9S6, certiorari denied 

Mesta V. C. I. R., 62 S.Ct. 1290, 
316 U.S. 695, 86 Li.Bd. 1765, rehear¬ 
ing denied 63 S.Ct. 24, 317 U.S. 
704, 87 L.Ed. 562. 

17. U.S.—^Munson v. O. I. R., C.C.A., 
lOO F.2d 363. 

la U.S.—Quigley v. C. I. R., C.C. 
A., 143 F.2d 27. 

19. U.S.—C. I. R. V. Norfolk South¬ 
ern R. Co., CC-A., 63 F.2d 304, cer¬ 
tiorari denied Burnet v. Norfolk 
Southern R. Co., 54 S.Ct. 91, 290 
U.S. 67'2, 7‘S L.Ed. 580. 

20. U.S.—Burnet v. Logan, 51 S.Ct. 
550, 283 U.S. 404, 75 L.Ed. 1143— 
U. S. V. Yerger, D.C.Pa., -5^5 F.Supp. 
B-21. 

21. U.S.—Morrill v. U. S., D.C.N.H., 
IS F.Supp. 697. 

Taxpayer claiming that there was 
no gain did not lose right of election 
because in original return he did 
not include any capital net gain and 
could not anticipate that deficiency 
tax would be assessed.—Morrill v. U. 
S., supra. 

22. U.S.—^Rieger v. C. X B., CC-A., 


1'39 F-2d 61*8—Avery v. C. I. R., C. 

C.A., Ill P.2d 19—Doyle v. C. I- 

R., C.-C.A., 102 P.2d '86—C. I. R. v. 

Timmer, C.C.A., 78 F.'2d 599. 

Assets of partnership 

In determining whether or not the 
sale of assets of a partnership as a 
going concern is the sale of a capi¬ 
tal asset resulting in a capital gam, 
case must be viewed as though the 
entire assets of partnership with its 
value as a going concern added were 
sold.—C. I. R. V. Shapiro, C.C.A., 125 
P.2d '532, 144 A.D.R. 34-9. 

Transaction amotmtiiig to reorgaa.- 
ization 

(1) Cash received by stockholder 
in transaction amounting to reorgan¬ 
ization was taxable as capital gain 
to extent of amount above that por¬ 
tion representing ordinary dividend 
of share of undistributed earnings 
and profits of corporation.—Dove v. 
C. I. R., C.C.A., 113 P.i2d 1236. 

(2) Distributions pursuant to re¬ 
organization see infra § 205. 

23. U.S .—Burnet v. Harmel, 53 S. 

at 74, -287 U.S. 103, 77 L.Ed. 199. 
Puhlic policy 

The reduction of the rate of tax on 
capital gains was a liberalization of 
the law in the taxpayer's favor, was 
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begotten from motives of public pol¬ 
icy, and is not to be narrowly con¬ 
strued.—U. S. V. Pleasants, Ct.Cl, 
59 S.Ct. 281, 305 U.S. 357, 83 L.Ed. 
■217—Helvering v. Bliss, 55 S.Ct. 17, 
293 U.S. 144, 79 L.Ed. ‘246, 97 A.L.R. 
207. 

Stimulation of transactions 

Purpose of statute taxing capital 
gains at lower rates than other in¬ 
come was to stimulate consumma¬ 
tion of profitable transactions in 
property bought for investment.— 
Dunigan v. Burnet, 66 F.i2d '201, '62 
App.D.C. 221. 

24, U.S.—Ogle V. Helvering, C.C.A., 
77 P.2d 33'8, certiorari granted 5*6 
S.Ct. 100, '296 U.S. 565, 80 L.Ed. 
399. 

Clear iegisla.tive intent 
In absence of express statutory 
mention of life insurance or endow¬ 
ment contracts in statute defining 
transactions constituting capital 
gains, and in absence of showing 
of a legislative history indicative of 
intent that they come within its 
scope, such statute was not applica¬ 
ble to question whether payment un¬ 
der insurance contract was not capi¬ 
tal gain but ordinary income.—^Avery 
V. C. I. R., C.C.A., 111 P.’2d 19. 
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erally limited by statute to gains from the sale or 
exchange of capital assets.^® In this connection, a 
taxpayer’s intention to treat a transaction as ef¬ 
fecting a capital gain will not be given eifect as 
against evidence establishing that payment was re¬ 
ceived by him as ordinary income.^s So the taxa¬ 
tion of income as capital gain rather than as ordi¬ 
nary income may not be claimed by a taxpayer in 
the case of money derived from a claim for pro¬ 
fessional services,or the sale thereof,28 compen¬ 
sation received under a license to use a secret proc¬ 
ess,29 compensation for services rendered under a 
contingent fee contract,^^ or interest collected on 
a judgment yielding a capital gain.^i The excess 
of the maturity value of endowment life policies 
over premium costs is taxable to insured for the 
year in which the policies mature, as ordinary in¬ 
come and not as capital gain, notwithstanding in¬ 
sured elects to leave the proceeds with insurer and 
receives annual guaranteed returns thereon plus 

dividends.22 

On the other hand, capital gain and not ordinary 
income is realized from a taxpayer’s share of profits 
of a joint venture,28 or his share of profits on a 
stock exchange seat held by partnership as a cap¬ 
ital asset, on dissolution of the partnership.24 

Condemnation award. That portion of a con¬ 
demnation award representing interest given as in¬ 


demnification for delay in pa>Tiient of the award is 
taxable as ordinary income and not capital gain,85 
even though the entire amount received as compen¬ 
sation, less expenses, is less than the cost basis of 
the condemned property.86 So, also, where the tax¬ 
payer, in a separate transaction, receives an amount 
in addition to the award for forbearance to exer¬ 
cise his legal right of appeal from the award, such 
additional consideration may constitute ordinary in¬ 
come and not capital gain.87 

Trust assets. In determining whether gains from 
the sale of trust assets are to be treated as capital 
gains or as normal income, the federal courts are 
governed by congressional standards rather than 
those of any state.28 Income distributed to the 
beneficiary of a trust has the same status in the 
hands of the beneficiary, as capital gain or ordi¬ 
nary income, as it did in the hands of the trustee.29 
So income distributable to a beneficiary is a cap¬ 
ital gain for purposes of rate of taxation if in fact 
it results from the conversion of a capital asset, 
notwithstanding under the terms of the trust and 
law of the state income is distributable only as a 
dividend on the trust corpus.'^® So, also, the con¬ 
sideration received by life beneficiaries for trans¬ 
fer of their life interest to the remainderman is 
taxable under provisions of the Revenue Acts deal¬ 
ing with sale of capital assets and not as ordinary 
income.** 1 The payment by trustees of an estate 


25. tr.S.—^Dobson v. O. I. R., 64 S. 
Ct. 495, 321 U.S. 231, 88 L.Ed. '691. 
As respects ta^ on. corporate in¬ 
come, a test of whether a g-ain is an 
income gain or a capital gain is 
whether it is distributable in divi¬ 
dends payable out of profits.—First 
Chrold Corporation v. C. I. R., C.C. 
A., 97 F.'2d 22, reversed on other 
grounds >59 S.Qt. 427, 306 U.S. 117, 83 
KEd. !542. 

26. U.S.-Lee v. C. I. R, 'C.O.A., 119 
F.2d 946. 

27. U.S.—Sutton v. C. I. R., C.C.A., 
■95 F.2d 845. 

28. U.S.—Doyle v. C. I. R., C.C.A., 
102 Fj2d 86. 

29. U.3.—Kaltenbach v. U. S., 66 Ct. 
•Cl. 570. 

30. U.S.—^Ansorge v. C. I. R., C.C.A., 
147 F.2d 459. 

31. U.S.—ISTichol v. U. S., 48 F.Supp. 
662, 98 Ct.Cl. 406. 

32. U.S.—Blum V. Higgins, C.C.A.K. 
Y., 150 F.2d 471—Avery v. C. I. R., 
C.C.A., 111 F.2d 19—Bodine v. C. 
I. R., C.C.A., 103 F.2d 9'S2, certio¬ 
rari denied 60 S.Ct. 92, 308 U.S. 
576, 84 L.Ed. 4^83—Blum v. Hig¬ 
gins, D.C.N.Y., 57 F.Supp. 140, af¬ 
firmed, C.C.A., 150 F.!2d 471. 


Taxation of insurance proceeds gen¬ 
erally see supra § 114. 

Statute as to exchange 

In absence of express statutory 
mention of life insurance or endow¬ 
ment contracts in statute providing 
that amounts received by the holder 
on retirement of bonds, etc., shall 
be considered as amounts received in 
exchange therefor and in absence of 
showing of a legislative history in¬ 
dicative of intent that they come 
within its scope, such statute was 
not applicable with respect to text 
rule.—Avery v. C. I. R., 'C.C.A., Ill 
F.2d 19. 

33- U.S.—^First Mechanics Bank of 
Trenton, N. J. v. C I. R., C.C.A., 
91 F,i2d 275. 

34- U.S.—^Munson v. C. 1. R., C.C.A., 
100 F.'2d 3'63. 

35. U.S.—Kieselbach v. C. I. R., 63 

S.Ct 303, 317 U.S. '399, '87 L.Ed. 
’35S—C. I. R. V. Barbour, C.C.A., 136 
F.2d 486, certiorari denied Barbour 
V. C. I. R., '64 S.Ct 92, '320 U.S. 778, 
88 L.Ed. 467. 

Condemnation as constituting “sale’* 
of capital assets see infra § 160. 

A contrary rule was followed in 
some decisions by inferior federal 
courts prior to enunciation of the 
text rule by the supreme court—C. 
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I. R. V. Appleby's Estate, C.C.A., 123 
F.2d 700—Seaside Improvement Co. 
V. C. I. R., C.C.A., 105 F.2d 990, cer¬ 
tiorari denied 60 S.Ct >263, 308 U.S. 
618, 84 L.Ed. 516. 

36. U.S.—Isaac G. Johnson & Co. v. 
U. S., C.C.A.H.Y., 149 P.2d 851. 

37. U.S.—Clover v. C. L R., C.C.A., 
143 P.2d 570. 

38. U.S.—Greenough v. C. L R., C. 
O.A., 74 F.2d 25. 

39. U.S.—^Welch v. Solomon, C.C.A. 
Cal., 99 F.2d 41. 

Basis of seller deducted 

Where seller of capital assets on 
installment plan made gift of pro¬ 
ceeds in trust, the transfer of the 
contract in trust made the benefici¬ 
ary the “taxpayer” as to as much 
of the income as was distributable 
to her, and, therefore, in determining 
whether any of it was taxable gam 
to the beneficiary, the basis of the 
seller had to be deducted from what 
had been paid in before and, if nec¬ 
essary after, the transfer of the con¬ 
tract in trust.—C. I. R. v. Hopkinson, 
C.C.A., 1'26 F.2d 406. 

40. U.S.—^Welch v. Solomon, C.C.A. 
Cal., 99 F.2d 41—McNaghten v. U. 
S.. Ct,Cl.. 1‘7 F.Supp. '509. 

41. U.S.—Bell’s Estate v. C. L R., 
C.C.A., 137 F2d 454. 
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of a legatee's claim of a fixed amomit hj distribu¬ 
tion to him of securities which have appreciated in 
value constitutes a capital gain to the estate to the 
extent of such appreciation, and not ordinary in¬ 
come.^ ^ 

§ 155 . -Appreciation in Value 

The mere growth or Increment in value of a capital 
asset not sold or disposed of is not “income” which is 
taxable. 

Although a gain derived from capital, as on a 
sale or conversion of a capital asset which has in¬ 
creased in value, is taxable under the rule set forth 
supra § 154, the mere growth or increment in val¬ 
ue of a capital asset not sold or disposed of is not 
‘‘income’^ -which is taxable.^^ So, where a corpo¬ 
ration put on its books an expression of expert opin¬ 
ion that certain property was worth a certain sum, 
which was an increase of a prior valuation, this 
w^as not income, or even gain, in any proper sense.^^ 
However, the increased value of leased property 
resulting from improvements placed thereon by the 
lessee constitutes taxable capital gain to the lessor 


on cancellation of the lease and recovery of the 
property, even though the lessor might not he able 
to sever the improvement begetting the gain from 
his capital‘s® 

§ 157. - Duration of Ownership of As¬ 

sets 

Under the Internal Revenue Code, the percentage of 
capita! gain or#loss recognized depends on the length of 
time the capital asset has been acquired and held as an 
owner, and the period of “holding” includes the period for 
which the property was held by other persons ih whose 
hands it had the same basis of valuation, or, in case of 
property received on an exchange, the period of holding 
of the property given in exchange, if both have the same 
basis of valuation. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 117, and similar statutes, the percentage of the 
gain or loss recognized on the sale or exchange of 
a capital asset varies, depending on the length of 
time the capital asset has been ‘^held’^ by the tax¬ 
payer."^® Under such provisions, the word “held” 
means the same as “acquired and held,and con¬ 
templates ownership as distinguished from the hold¬ 
ing of a bailee or trustee.'^® In determining the 


42. XJ.S.—Kenan t. C. I. R., €.0.-4., 
114 F.'2d 217. 

43. U.S.—Weiss v. Wiener, Ohio, 49 
S.Ct 337, 279 U.S. 333, 73 L.Ed. 
7<20 —Eisner v. Macomber, N.Y., 
40 S.Ct. 189, 252 U.S. 189, 64 U Ed. 
621, 9 A.'LR. 1570—W. K Prank 
Trust of 1931 v. C. I. R., CC.A., 
145 P.2d 411—C. I. R. V. Timken, 
C.C.A., 141 P.2d 625—Josey v. C. I. 

R. , C.C.A., 104 F.2d 453—Bancker 

V. C. I. R., CC.A.La., 7'6 P'2d 1, 
certiorari denied 56 S.Ct. 119, 296 
U.S. 603, 80 LEd. 428—Eaton v. 
White, C.C.A.Mass., 70 F.'2d 449— 
Hoffman v, U. S., Ct.Cl., 53 P.2d 
282—Palmer v. Bender, D.C.Ua., 49 
P.2d 31'5, affirmed, C.C.A., 57 F.2d 
32, affirmed 53 S.Ct 225, 2-87 U.S. 
551, 77 L.Ed. 489—Schaefer v. 

Bowers, D.C.N.T., 41 F.2d '803, re¬ 
versed on other grounds, C.C.A., 
50 P.'2d 68‘9, certiorari denied 52 

S. Ct 42, 284 U.S. 668, 76 LEd. 566 
—Trust Co. of Georgia v. Rose, D. 
C.Ga., 2‘5 F.2d 997, affirmed, C.C.A., 
Rose V. Trust Co. of Georgia, 28 
F.'2d T-e?—U. S. V. Carter, C.C.A. 
Fla., 19 P2d 121—Brewster v. 
Walsh, D.C.Conn., ‘268 F. ‘207, re¬ 
versed in part on other grounds 
and affirmed in part Walsh v. 
Brewster, 41 S Ct. S9i2, 255 U.S. 
536, 65 L.Ed. 762—Southern Pac. 
Co. V. Lowe, D.C.N.Y., 2*38 P. 847, 
reversed on other grounds 38 S.Ct. 
'540, 247 U.S. 330, -62 L.Ed. 114‘2. 

33 C.J. p 291 note 1, p 301 note 91. 
Bstimated and actual value 
Difference between estimated and 
actual value of deceased’s interest in 
partnership was not '‘profit or gain/* 


I taxable as income.—^U. S. v. Carter, 

I C.C.A.Pla., 19 F.2d 121. 

Increase prior to Tax Act 

An increase in the value of prop¬ 
erty invested, accruing before the 
Income Tax Act took effect, cannot 
be treated as income not realized on 
until after that fact.—Cryan v. War¬ 
den, D C Cal., 263 P. 248—33 C.J. P 
SOI note 9'2. 

Stock purchase plan 

Difference between what employee 
paid for stock under purchase plan 
and market value when certificates 
were delivered was not taxable in¬ 
come, where employee had not real¬ 
ized profit.—^Durkee v. Welch, D.C. 
Cal., 49 F.2d 339. 

44. U.S.—Baldwin Docomotive 

Works V. McCoach, Fa., 2'21 F. 59, 
136 C.C.A. 660. 

45. U.S—^Helvering v. Center Inv, 
Co., 60 S.Ct. 887, 309 U.S. 639, 84 
L.Ed. 994—Plelvermg v. Bruun, 60 
S.Ct. 631, 309 U.S. 461, 84 L.Ed. 
'864, mandate conformed to, C.C.A., 
112 P.2d 573. 

Improvements by lessee as taxable 
income generally see supra § 113. 
A contrary nile was followed in a 
decision by an inferior federal court 
prior to enunciation of the text rule 
by the supreme court.—Nicholas v. 
Fifteenth Street Inv. Co., C.C.A.C 0 I 0 ., 
105 F.2d 289. 

46. U.S.—Sparks r. U. S., D.C.Ga., 
55 P.Supp. 941. 

&ai2L from sale of asset held less 
than one year, under some Revenue 
Acts is taxable in its entirety as in- 

9QA 


come.—Clover v. C. I. R., C.C.A., 143 
P.2d 570. 

Partnership 

In case of taxpayer disposing of 
interest in partnership, holding pe¬ 
riod commences from date of acqui¬ 
sition by partnership of specific 
partnership assets and not from date 
of taxpayer’s acquisition of partner¬ 
ship interest.—C ty Bank Farmers 
Trust Co. v. U. S., Ct.Cl., 47 F.Supp. 
98, 97 Ct.Cl. 296, followed in City 
Bank Farmers Trust Co. v. U. S., Ct. 
Cl., 47 F.Supp. 105, 97 CtCl. 310. 
Condemnation 

For purpose of determining period 
of holding, taxpayer ceases to hold 
realty on date of transfer of title in 
condemnation proceeding, even 
though final decree of condemnation 
was not entered until later date.— 
C. I. R. V. Keselbach, C.C.A., 127 F.2d 
359, affirmed 6'3 S.Ct. 303, '317 U.S. 
399, -87 L.Ed. 358. 

47. U.S.—Shat tuck v. Helvering, C. 
C.A., 119 F.2d 902. 

Satisfaction of accord 

One cannot be said to have “ac¬ 
quired” property merely because one 
has given his debtor the power to 
use it in satisfaction of an accord, 
so that property is not “held” by a 
creditor during the time the debtor 
holds the option so to apply the 
property, but only from the date 
when it is actually so applied.— 
Shattuck V. Helvering, supra. 

48. U.S.—Howell v. C. I. R.. C.C.A. 
Tex., 140 F.2d '765, certiorari de¬ 
nied 64 S.Ct. 1048, 322 U.S. 735, 
88 L.Ed. T569, and followed in 



47 C.J.S. 


INTERNAL EEYENUE 


§ 157 


percentage of capital gain to be taken into account 
on an installment sale, only the period during which 
the original property was held may be considered 
and not the period for which the installment obli¬ 
gations w'ere held.'^® Essentially separate transac¬ 
tions may not be regarded as one so as to subject 
the resulting gain to taxation at the more favor¬ 
able rate accorded to assets held for a longer peri¬ 
od of time.^^ 

In determining the period for which the taxpayer 
has held property, the statutes ordinarily require 
that there shall be included the period for which 
the property was held by any other person if the 
property had the same basis of valuation in the tax¬ 
payer’s hands as it would have in the hands of the 
other person.^i Likewise, it is provided that the 
period of holding of property received on an ex¬ 
change shall include the period for which the tax¬ 
payer held the property exchanged, if the property 


received has the same basis as the property ex¬ 
changed; the word “exchange” is not restricted in 
meaning to the idea of an interchange but includes 
as well the thought of giving up something in con¬ 
sideration of the receipt of something else.^^ It 
is recognized, however, that it is not a necessary 
part of the statutory scheme that the beginning of 
the period of holding should in all cases coincide 
with the time as of which the valuation basis is 

fixed. 

Under emlier provisions of the Revenue Acfs^ the 
duration of ownership of assets affected the tax¬ 
ation of capital gains, by virtue of the definition of 
the term “capital assets” as property “held” by the 
taxpayer for more than two years; gain from the 
sale of property held for less than the required 
time was taxable as ordinary income.®^ The tax¬ 
payer’s “holding” of property within this rule em¬ 
braced not only full ownership but also any inter- 


Howell’s Estate V. C. I. R., C.C. 
A., 140 F.2d 76S, certiorari denied 
64* S.Gt 1048, 322 U.S. 735, 88 E. 
Ed. r569. 

CJouditioiial lease 

Contract for delivery of lease in 
future on compliance with certain 
conditions, the lease to remain in 
escrow pending- such compliance, did 
not vest ownership of lease in party 
at date of contract with respect to 
length of time such party held lease 
as capital asset prior to selling it.— 
Howell V. C. I. R., C.C.A.Tex., 140 
F.2d 765, certiorari denied 64 S Ct. 
1048, 3'22 U.S. 735, 88 -L.Ed. 1*569, 
and followed in Howell's Estate v. 
C. 1. R., C.C.A.Tex., 140 F.'2d 768, 
certiorari denied 64 S.Ct. 1045, ■3'22 
U.S. 735, 88 L.Ed. 1569. 

U.S.—In re Rogers* Estate, C.C. 
A.. 143 F.2d 695, 156 A.L.R. 123-9, 
certiorari denied Roger’s Estate v. 
C. I. R., 65 S.Ct. 269, 323 U.S. 780, 
t89 L.Ed. 623. 

SO. U.S.—Woodruff v. C. I. R., C.C. 

A.Ga., 131 F.2d 429. 

Exchange and sale 

Where taxpayer engages in sep¬ 
arate transactions, one involving an 
exchange of stock for other shares, 
and the other involving a sale of 
the shares received, he may not re¬ 
gard the transactions as one sale in 
order to take advantage of the fa¬ 
vorable long term capital Irain rate, 
but the sale is taxable as the sale of 
a short term capital asset.—Citizens 
& Southern Nat. Bank v. C. I. R., C. 
C.A.Ga., 136 F,2d 406, certiorari de¬ 
nied 64 set. 57, 3*20 U.S. 76'2, 88 L. 
Ed. 447—Woodruff v. C. I. R., C.C.A. 
Ga., 131 F.2d 429. 

SL U.S.—Fifth Ave. Bank of New 
York V. U. S., 41 F.Supp. 428, 94 


Ct.Cl. 640, certiorari denied *62 S. 
Ct. 914, 315 U.S. 820, 86 L.Ed. 1217. 
Revocability of trust 

Where trust is revocable by gran¬ 
tor, basis of value and period of 
holding for purpose of taxing capi¬ 
tal gain are determined as if grantor 
had never conveyed pro-perty to trus¬ 
tee; but, where power of revocation 
is reserved, grantor’s death fixes ba¬ 
sis for valuation and period of hold¬ 
ing of trustee, even as to securities 
acquired by trustee prior to gran¬ 
tor's death.—Fifth Ave. Bank of 
New York v. U. S., supra. 

5^ U.S.—Kessler v. U. S., C.C.A. 

Pa,, 124 F.2d 15‘2. 

Stock for partnership interest 

Stock received in corporation ac¬ 
quiring assets of partnership is an 
exchange for taxpayer’s interest in | 
partnership so as to entitle taxpayer 
to tack onto the period during which 
he held the stock tlie additional pe¬ 
riod during which he held the inter¬ 
est in the partnership, in computing 
the length of time the stock is held. 
—Thornley v. C. I. R., C.C.A., 147 
Pj2d 416—-Kessler v. U. S., C.C.A.Pa., 
124 F.2d 1*52. 

53. U.S.—^Fifth Ave. Bank of New 
York V. U. S., 41 F.Supp. 428, 94 
Ct.Cl. 640, certiorari denied 6'2 S. 
Ct. 914, 315 U.S. -820, 86 L.Ed. 1217. 

54. U.S.—Helvering v. Gowran, ‘58 

S.Ct. 154, 30’2 U.S. 238, 82 L.Ed. 

»224, rehearing denied 58 S.Ct. 478, 
302 U.S. 781, .8-2 L.Ed. 603—C. 1. 

R. v. Tyng. C.C.A., 106 F.2d 55, re¬ 
versed on other grounds Helvering 
V. Tyng, 60 S.Ct. 37*8, 308 U.S. 527, 
84 L.Ed. 445, rehearing de-nied €0 

S. Ct 466, 309 U.S. 694, 84 L.Ed. 

1035—C. I. R. V. Buchsbaum, C.C. 
A., 106 F.2d 55, reversed on other 
grounds Helvering v. Buchsbaum, 
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■60 S.Ct. 37«, •308 U.S. 527, 84 L.Ed. 
445, rehearing denied *60 S.Ct. 466, 
309 U.S. 694, 84 L.Ed. 1035—Felin 
V. Kyle, C.C.A.Pa., 102 F.2d 349— 
Shillmglaw v. C. I. R., C.C.A., 99 
P.2d 87, certiorari denied 5’9 S.Ct. 
484, 306 U.S. 63'5, 8*3 L.Ed. 1036— 
Carroll v. C. I. R., C.C.A.Tex., 70 
P.2d 806—Johnson v. C. I. R., C.C. 
A., 5'2 F.2d 726. 

Subscription to stock 

Effective date of subscriber’s 
rights in stock was that of actual 
issuance of stock to him, not of sub¬ 
scription, in determining the length 
of time it was held.—Sommers v. C. 
I. R., C.O.A., 63 F.2d 551. 

Owners of oil-producing land did 
not become owners of oil until re¬ 
duction thereof to possession, as re¬ 
gards taxation of royalties as ordi¬ 
nary income or capital gain.—Alex¬ 
ander V. King, C.C.A.OkL, 46 P.2d 
235, certiorari denied King v. Alex¬ 
ander, 51 S.Ct. 492, 283 U.S. 845, 75 
L.Ed. 1455. ^ 

Apportionment of profits 
Where land was purchased over 
two years before sales thereof, but 
dwellings were erected thereon with¬ 
in two-year period, as much of prof¬ 
its on sales as was apportionable to 
enhancement in value of unimproved 
land was taxable as “capital gain,” 
and as much as was attributable to 
houses erected thereon was taxable 
as ordinary “income.”—Dunigan v. 
Burnet, 66 P. 2d 201, 6'2 App.D.C. 221. 
B^oxganization 

Transaction held not an exchange 
of shares on a reorganization so as 
to entitle taxpayer to add time dur¬ 
ing which he held shares of dis¬ 
solved holding company to time dur¬ 
ing which he owned shares in new 
corporation.—Berch v. U. S., Ct.Cl., 
54 F.Supp. 175. 
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est whether vested^ contingent^ or conditional, 
and in computing the period of such ‘^holding,” the 
Revenue Acts required that there be included the 
period for which the property was held by any oth¬ 
er person if the property had the same basis in the 
taxpayer's hands as it would have in the hands of 
the other person.^^ So the period of holding of 
property acquired from a decedent through intesta¬ 
cy or a general bequest was computed from the 
date of the testator’s death as respects property 
which the testator then owmed,^^ and from the 
date of purchase as respects property purchased by 
testamentary trustees,^® even though the benefici¬ 
ary’s interest w’as a remainder during the trusty and 
did not ripen into full and complete ownership ex¬ 
cept by the passage of time or the occurrence of 
subsequent events.^^ So, also, in determining the 
period for which a trustee held property, it was 
necessary to include the period of time during 
which the property was held by the trustor. A 
corporation and its sole stockholder need not be re¬ 
garded as identical for the purpose of computing 
the holding period of property acquired by one 
from the other. 


Where stock on which rights attached to pur¬ 
chase other shares was held for more than two 
years, that portion of the new shares purchased 
pursuant to the rights, which were apportionable 
to the original holding, constituted a capital asset 
for the purpose of taxation.®^ 

§ 158. - Redemption of Securities 

Under a statute providing that the amounts re¬ 
ceived on the redemption of bonds and like securities 
constituting evidences of indebtedness issued by a cor¬ 
poration with interest coupons or In registered form shaU 
be considered as amouhts received in exchange therefor, 
the resulting gain is capital gain and not ordinary in¬ 
come. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
117 (f) and similar statutes providing that amounts 
received by the holder on the retirement of bonds, 
debentures, notes, certificates, or other evidences of 
indebtedness issued by any corporation with inter¬ 
est coupons or in registered form shall be consid¬ 
ered as amounts received in exchange therefor, the 
gain resulting from the redemption of such securi¬ 
ties is capital gain and not ordinary income.®3 Xhe 
term “other evidence of indebtedness with interest 


55. U.S.—^Helveringr v. Gambrill, 61 
S.€t. 795, 313 U.S. 11, S5 L.Ed. 
1155, rehearing: denied 61 S.Ct. 937, 
313 U.S. 598, 85 L.Ed. 1551. 

50. U.S.—^Helvering v. Gamhrill, su¬ 
pra. 

Donee of stock 

However, prior to enactment of 
statutes referred to in the text, a 
donee selling: stock on the day on 
which it was received was not enti¬ 
tled to compute his stock as capital 
net grain, on the theory that he stood 
in the donor’s shoes.—Shoenberg: v. 
Burnet, 5‘5 F.2d 543, 60 App.D.C. 381. 

57. U.S.—Helvering v. Gambrill, 61 
S.Ct. 795, 313 U.S. 11, 85 L.Ed. 
1155, rehearing denied 61 S.Ct. 937, 
313 U.S. *598, 85 L.Ed. 1551. 

A contrary mle was announced, 
however, by the circuit court of ap¬ 
peals prior to the adjudication of the 
question by the supreme court.— 
Ogle V. Helvering, C.C.A., 77 P.'2d 
338, certiorari granted 56 S.Ct. 100, 
296 U.S. 5'65, 80 L.Ed. 399. 

Effect of state law 

The period of holding of property 
acquired from a decedent through 
intestacy or a general bequest was 
computed from the date of dece¬ 
dent’s death and not from the date 
of actual distribution, regardless of 
the state law relative to the nature 
of title acquired by the donee.—Mc- 
Peely v. C. I. H, 56 S.Ct. 54, 296 U. 
S. 102, 80 L.Ed. '83, 101 Aj:i.R. '304, 
rehearing denied 5'6 S.Ct. 304, '296 
U.S. 664, 80 L.Ed. 473—U. S. v. First 
Nat. Bank, 56 S.Ct ^54, 296 U.S. 10'2, 


80 L.Ed. 83, 101 A.L.R. ‘304, rehear¬ 
ing denied 56 S.Ct. 305, '296 U.S. 664, 
80 L.Ed. 473—Helvering v. Lee, 56 
S.Ct. 54, 296 U.S. 102, SO L.Ed. '83, 101 
A.L.R. 304, rehearing denied 5*6 S.Ct. 
305, 296 U.S. 664, 80 L.Ed. 473— 
Rand v. Helvering, 56 S.Ct. 54, 29'6 
U.S. 102, 80 L.Ed. 83, 101 A.L.R. 304, 
rehearing denied 56 S.Ct. 306, 296 
U.S. 664, 80 L.Ed. 473, conformed to, 
C.C.A., 82 P.2d 1017—^Dibblee v. C. 
I. R., <56 S.Ct. 54, '296 U.S. 102, i80 
L.Ed. ‘83, 101 A.L.R. 304, rehearing 
denied 56 S.Ct. 506, 296 U.S. '664, 80 
L.Ed. 473. 

58. U.S.—^Helvering v. Campbell, 61 

S.Ct. 798, 31*3 U.S. 15, 85 L.Ed. 

1159, rehearing denied Helvering 
V. Campbell, 61 S.Ct. 937, 313 U.S. 
■59S, 85 •L.Ed. 1551, Helvering v. 
Knox, '61 S.Ct. 9-37, 313 U.S. 598, 85 
L.Ed. 1551, and Helvering v. Rog¬ 
ers, 61 S.Ct 937, '313 U.S. '598, 85 
L.Ed. 1551. 

59. U.S.—^Helvering v. Gambrill, 61 

iS.Ct 795, 31*3 U.S. 11, ‘85 L.Ed. 

1155, rehearing denied 61 S.Ct. 937, 
313 U.S. 598, 85 L.Ed. 1551. 

SO. U.S.—Helvering v. New York 
Trust Co., *54 S Ct 806, 29'2 U.S. 
455, 78 L.Ed. 1361. 

61. U.S.—Smith V. Higgins, C.C.A. 
N.T., 102 F.2d 45'6, reversed on 
other grounds 60 S.Ct. 355, 308 U. 
S. 473, 84 L.Ed. 40-6—Webber v. 
Knox, C.C,A.Minn., 97 F.2d 921. 
Nouliquidating distribution 
Where a taxpayer purchased prop¬ 
erty from a corporation in which he 
and another owned all the stock, and 
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such sale by the corporation was 
not a liquidating distribution of its 
assets, he may not add the period of 
ownership by the corporation to his 
own for the purpose of determining 
the period of his holding of the prop¬ 
erty.—Old Colony Trust Co. of Bos¬ 
ton V. C. I. R., C.'C.A., 69 F.2d 699. 

62. U.S.—Insull V. C. I. R., C.C.A., 

i87 F.2d 64'8—Macy v. Helvering, C. 

C.A., 8'2 P.i2d 183—Wood v. C. I- 

R., C.C.A., 75 P.'2d '364. 

Option warrants 

However, where taxpayer exer¬ 
cised option warrants to purchase 
stock and exchanged stock so pur¬ 
chased for stock in another corpo¬ 
ration, two-year period for which 
property must be held to make it 
capital asset began from acquisition 
of stock acquired through exercise 
of warrants, and not from acquisi¬ 
tion of warrants.—C. I. R. v. Cum¬ 
mings, C.C.A.Ala., 77 F.2d 670. 

63. U.'S.—C. I. R. v. Caulkins, C.C. 

A,, 144 F.2d 482. 

Congressional purpose was to 
broaden the differentiation between 
income derived from gains or losses 
accruing from Investment of capital 
assets and from other sources to 
embrace the retirement of the class 
of securities enumerated in such 
statute.—^Rieger v. C. I. R., C.C.A., 
1‘39 F.2d 618. 

The phrase “in registered form” 
refers to the common practice in the 
issuance of corporate bonds which 
allows the holder of one or more 
coupon bonds of a series the option 
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coupons or in registered form” means something 
akin to bonds, indentures, notes, and certificates,^^ 
and does not include a fire insurance policy,^5 a 
certificate not evidencing a debtor-creditor rela¬ 
tionship, but rather a stock holding relationship,^^ 
or a bond and mortgage containing no coupons and 
with no provision for registering any transfer.^'^ 

Ufider earlier statutes^ and prior to the enactment 
of the provision for regarding a redemption of 
certain securities as an exchange, it was held that 
capital gain did not arise from the redemption of 
notes or bonds, the payment and discharge being 
neither a sale nor exchange of a capital asset^^ 
It was then held that the terms of the mortgage 
indenture securing the bonds were immaterial in 
determining whether a transaction constituted a 


§ 159 

redemption or a sale, ivhere the bondholder con¬ 
sented to payment of the bonds and was paid in 
full by the debtor.^® 

§ 159 . - Royalties and Bonuses under 

Mineral Leases 

Royalties and bonuses paid the lessor under oil and 
gas leases, whether in cash or in oil, are taxable as or¬ 
dinary income and not as a conversion of capital. 

Bonuses and royalties paid to the lessor under 
the terms of oil and gas leases do not constitute the 
proceeds of a conversion of capital, as on a sale 
of capital assets, but are ordinary income,'^® even 
where under state law the lease operates immedi¬ 
ately on its execution to pass the title of the oil and 


of surrendering* them and having one 
bond registered on books of the ob¬ 
ligor or of the transfer agent, or 
allows the holder to subscribe for 
such a bond in the first place.— 
Gerard v. Helvering, O.C.A., 120 F.2d 
235. 

G4. D.C.—Herder v. Helvering, 106 
F.2d 153, 70 App.D.C. '287, certio¬ 
rari denied 60 S.Ct. 262, 308 U.S. 
617, 84 L.Ed. '515, rehearing denied 
.60 S.Ct. 377, 308 U.S. 639, 84 L.Ed. 
530. 

Accimmlative installment certifi¬ 
cate providing for payment of flat 
sum at end of period on surrender 
of certificate was held an “evidence 
of indebtedness” under the statute, 
so that difference between amount 
paid and amount received was a 
“capital,” as distinguished from an 
“ordinary,” gain.—C. I. R. v. Caulk- 
ins, C.C.A., 144 F.2d 482. 

CJertificates of claim 
Serially numbered certificates of 
claim against insolvent state bank 
which required indorsement of as¬ 
signment and acceptance thereof by 
official liquidating agent on back of 
certificates and notice of assignment 
to superintendent of banks were 
“certificates of indebtedness issued 
in registered form” by a corporation 
within statute.—Rieger v. C, I. R,, 
C.C.A., 139 F.2d «r8, 

65. D.C.—^Herder v. Helvering, 106 
F.2d 153, 70 App.D.C. 2-87, certio¬ 
rari denied 60 S.Ct. 262, 308 U.S. 
617, 84 D.Ed. 515, rehearing denied 
'60 S.Ct. 377, 308 U.S. 639, 84 L.Ed. 
530. 

66. U.S.—Thomas v. Perkins, C.C.A. 
Tex., 108 F.'2d 87. 

67. U.S.—Gerard v. Helvering, C.C. 
A., 120 P;2d ‘235. 

68. U.S.—Fairbanks v. U. S., Cal., 
59 S.Ct. 607, 306 US. 436, 83 L. 
Ed. 855—^Lee v. C. I. R., CO.A., 
118 F.2d 946—Felin v. Kyle, UC. 
A-Pa., 102 F.2d 349—Tates v. Me-, 


Go wan, D.C.N.Y., 39 F.Supp. *257, 
affirmed, C.C.A., 124 F.2d 819, re¬ 
hearing denied 12'6 P.2d 6'24. 
Effect of statutory change 

(1) Where text rule was followed 
by long-continued executive con¬ 
struction of statutory definition of 
capital gain, a statute making a ma¬ 
terial addition to the definition by 
expressly making a redem-ption an 
exchange was not a construction of 
the prior statute but a change there¬ 
of.—Fairbanks v. U S., Cal., 59 S.Ct, 
607, 306 U.S. 436, 83 L.Ed. 8'55. 

C2) Prior to the ruling of the su¬ 
preme court, it was held by an in¬ 
ferior federal court that the statute 
requiring a redemption to be consid¬ 
ered as an exchange was a congres¬ 
sional construction of the prior law 
necessitating its application to cases 
arising under the prior statute.— 
Averill v. C. I. R., C.C.A., 101 P.2d 
644. 

Transaction held, a redemption and 
not a negotiated purchase of bonds, 
notwithstanding failure to give no¬ 
tice of redemption, so that profit 
constituted ordinary income and not 
capital gain.—^Buell v. C. I. R., C.C. 
A., 106 F.2d 398. 

Deferred capital gain 

Where on reorganization of a cor¬ 
poration a stockholder received 
stocks and bonds in exchange for 
his original stock, and in a subse¬ 
quent year the bonds were redeemed 
by another corporation acquiring the 
property of the original one, the gain 
from the redemption of the bonds 
did not constitute deferred capital 
gains.—Tates v. McGowan, D.C.N.T., 
39 F.Supp. 257, affirmed, G.C.A., 124 
F.2d 819, rehearing denied 126 F.'2d 
6>24. 

69. U.S.—^Tates v. McGowan, supra. 

70. US.—Murphy Oil Oo. v. Burnet, 
53 S.Ct. 161, 287 U.S. 299, 77 L.Ed. 
318—MoLean v. C. I. R., C.C.A. 
Tex., 120 F.2d 942, certiorari de- 
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nled 62 S.Ct. 138, 314 U.S. 670, 86 
L.Ed. '536, rehearing denied >62 S. 
Ct. 300, 314 US. 713, 36 L.Ed 5‘68 
—Ferguson v. C. I. R., C.C.A., 5-9 
F.2d 891—^Alexander v. King, C.C. 
A.Okl., 46 F.2d 235, certiorari de¬ 
nied 51 S.Ct. 492, 283 U.S. 845, 75 
L.Ed. 1455—^Hirschi v. U S., 6’7 Ct. 
Cl. 637, certiorari denied 50 S.Ct. 
30, 2'80 U.S. 576, '74 L.Ed. 627. 

D.C.—Berg v. Commissioner of In¬ 
ternal Revenue, 33 P.2d '641, 59 
App.D.C. 86, certio^rari denied Berg 
V. Lucas, 50 S.Ct. 69, 2i80 U.S. 598,. 
74 L.Ed. 644. 

Bonus and royalty not distingtiislL- 
able 

(1) “The court below thought that 

the bonus payments as distinguished* 
from the royalties, should be treated 
as capital gain. . . . We see no 

basis for it. Bonus and royalties are 
both consideration for the lease, and 
are income of the lessor. W'e cannot 
say that such payments by the lessee* 
to the lessor, to be retained by him, 
regardless of the production of any 
oil or gas, are any more to be taxed 
as capital gains than royalties which 
are measured by the actual produc¬ 
tion.”—Burnet v. Harmel, 53 S.Ct. 74, 
77, 287 US. 103, *77 L.Ed. 199. 

(2) An earlier decision of an in¬ 
ferior federal court followed the rule 
repudiated by the supreme court that 
bonus payments as distinguished 
from royalties are taxable as capi¬ 
tal gains.—Ferguson v, C. I. R., C.C. 
A., 45 F.'2d 573. 

Time title passes 

Question whether title to oil and 
gas passes immediately on execution 
of oil and gas lease, or only on sev¬ 
erance by lessee, is immaterial as to 
whether lessor’s receipts are taxa¬ 
ble as capital gains or income.—^Bur¬ 
net V. Harmel, 53 S.Ct. 74, 287 US. 
103, 77 L.Ed. 199. 

Bight to receive fixed sum 
US.—Bearing v. O. I. R., C.C.A.Tex., 
102 P:2d 91. 
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g-as, in place, to tlie lesseeJ^ It is immaterial 
whether the lease provides for cash royalties or 
payment in oil to the lessor; in both cases the re¬ 
turn is one of income and not of capitaL'^2 

§ 160 . - Sales or Exchanges 

Capita! gains or profits resulting from the voluntary 
or Involuntary sale or exchange of capita! assets consti¬ 
tute income taxable at a rate different from that of or¬ 
dinary income, but the term ‘‘sale or exchange*' is not to 
be given a straihed construction. 

Under the Sixteenth Amendment and the Reve¬ 
nue Acts, capital gains or profits resulting from the 
''sale or exchange” of capital assets constitute in¬ 
come,which is taxable at a rate different from 
that of ordinary income,and which may be set 
off against capital losses in determining the tax¬ 
payer's income tax, as discussed infra § 286. The 


term "sale or exchange” resulting in capital gain 
is to be accorded its ordinary meaning and is not 
to be tortured into strained construction.'^® A sale 
need not be by voluntary action of the taxpayer in 
order to be a sale or exchange of a capital asset 
within the statute.'^® So the gain realized from the 
condemnation of taxpayer’s property is derived 
from a "sale” of capital assets.'^'^ 

A sale or exchange of a capital asset within the 
statute may result from a transfer of interest in 
property in consideration of the transferee’s as¬ 
sumption of the taxpayer’s indebtedness on the 
property,from a transfer of full and complete 
title to capital assets, in consideration of a price 
which is to be paid in installments, or out of profits, 
or on a unit basis,from an outright sale of min¬ 
eral interests, as contradistinguished from a lease 


71. U.S.—Burnet v. Harmel, 53 S.Ct 
74, <287 U.S. 103, 77 L Ed. 199. 

Ju contrary rule was enunciated bj 
am inferior federal court prior to th^ 
decision on the question by the su¬ 
preme court.—Ferguson v. C. I. R. 
C.C.A,, 45 F.2d 573. 

Effect of local law 

In determining whether lessor's 
receipts under oil and gas lease are 
taxable as capital gains, local law is 
not controlling and is looked to only 
to ascertain whether lease conforms 
to standard prescribed by Revenue 
Act for giving favored treatment to 
capital gams.—Burnet v. Harmel, 53 
S.Ct. 74, 287 U.S. 103, 77 U.Ed. 199. 

72. U.S.—Lee v. C. I. R.. C.C.A.Tex., 
126 F.2d 825—Pettit v. C. I. R., C. 
C.A.Tex., 118 P.*2d 816, certiorari 

' denied 62 S.Ct. 68, two cases, 314 
U.S. 634, 86 L.Ed. 509. 

73. U.S.—Brown Shoe Co. v. C. I. 
R., C.C.A., 133 P.2d 582—Irish v. 
C. I. R., C.C.A., 1-29 F.2d 468— 
Hirsch V. C. I. R., C.CA., 115 F.2d 
656-nLeach v. C. I. R., C.C.A., ’91 
F.2d 551. 

74. U.S.—U. S. V. Robinson, C.C.A. 
Tex., 129 P.‘2d 297—C. 1. R. v. 
Shapiro, C.C.A., 1'25 F.2d 532, 144 
A.L.R. 349—Kenan v. C. I. R., C.C. 
A., 114 P.2d 217—Ackerman v. C. 
I, R., C.C.A., 76 P.'2d 533. 

Sales commissions must be treat¬ 
ed as offsets against selling price 
relevant to detoi^mination of capital 
losses or gains.—Spreckels v. Hel¬ 
vering, 62 S.Ct. 777, ‘315 U.S. 626, 86 
L.Ed. 1073. 

Date on which sale consummated 
(1) Sale of stock was “consum¬ 
mated” when title passed on delivery 
before act providing for assessment 
of profits as capital gain became ef¬ 
fective.—Dahlinger v. C. I. R., C.C. 
A., 51 P.2d 662, certiorari denied 52 
‘S.Ct. 128, 284 U.S. 673, 76 L.Ed. 569 
—^Eavenson v. C. L R., C.C.A., 51 


r F.'2d 664, certiorari denied 52 S.Ct. 

! 128, '284 U.S, 672, ,76 L Ed. 569. 

(3) Sale of oil lands was not “con¬ 
summated” before Dec. 1, 1921, under 
statute defining “capital gain” as 
axable gain from the sale or ex¬ 
change of capital assets consum¬ 
mated after Dec, 1, 19'21, as to pur- 
chase-money installments due or 
paid during 1924.—C. I. B. v. Swift, 
C.C.A., 54 P.2d 746. 

75. U.S.—Helvering v. William 
Placcus Oak Leather Co., 61 S.Ct. 
878, 313 U.S. 247, 85 L.Ed. 1310. 

Redemption of securities as sale or 
exchange see supra § 158. 
Reciprocal transfer 
An exchange of capital assets 
within the Revenue Acts means a 
reciprocal transfer of capital assets. 
—Harwich v. C. I. R., C.C.A., 133 P. 
2d 73'2, reversed on other grounds 
Dobson V. C. I. R., 64 S.Ct. 239, 3'20 
U.S. 489, 88 L.Ed. *248, rehearing de¬ 
nied 64 S.Ct. 495, '321 U.S. 2'31, 88 
L.Ed. 291, mandate conformed to, C. 
C.A., Helvering v. Collins’ Estate, 
142 F.2d 454, and Helvering v. Dob¬ 
son, 142 P.2d 454 two cases. 

Transaction held not contract of 
sale within capital gain provisions of 
Revenue Acts.—C. I. R. v. Boeing, C. 
C.A., 106 F.2d 305, certiorari denied 
Boeing V. C. I. R.. 60 S.Ct. 295, 308 
U.S. 619, 84 L.Ed. 517. 

Determination of actual sale 

In determining whether conveyance 
of capital stock to corporation owned 
and controlled by taxpayer and recon¬ 
veyance thereof to taxpayer consti¬ 
tuted actual sale or exchange, it was 
proper to consider all the evidence 
including entries made on books of 
taxpayer's corporation and facts they 
purported to show, together with re¬ 
lationship of the parties.—Thai v. C. 
I. R., C.C.A., 142 F.2d 874. 

76. U.S.—C. I. R. V. Cloggan, C.C.A., 
119 F.2d 504, certiorari denied Cog:- 
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I gan V. C, I. R., 62 S.Ct. 99, 314 U. 

I S. 652, 86 L.Ed. 523. 

Foreclosure of right of redemption 
Extinguishment of taxpayer's in¬ 
terest in mortgage in land, by court 
decree entered on petition of purchas¬ 
er at tax sale, foreclosing right to 
redeem from the tax sale, was a 
“sale or exchange" of a capital as¬ 
set within the tax laws.—C. I. R. v. 
Cloggan, supra. 

77. U.S.—C. I. R. V. Kieselbach, C. 
C.A., 127 F.2d 359, affirmed Kiesel¬ 
bach V. C. I. R, 63 S.Ct. 303, 317 
U.S. 399, 87 LEd. 358. 

Interest on award as constituting or¬ 
dinary income see supra § 155. 

78. U.S.—Collin v. U. S., D.C.Ohio, 
57 P.Supp. 217. 

79. U.S.—U. S. T. Yerger, D.C.Pa., 
55 F.Supp. 521—^Haynes v. U. S., 
50 P.Supp. 238, 100 Ct.Cl. 43. 

Patents 

A transfer of full and complete ti¬ 
tle to patents, providing for install¬ 
ment payments of the purchase price 
in accordance with a computation 
based on the number of units manu¬ 
factured and royalties received, is a 
“sale or exchange” of a capital as¬ 
set.—C. I. R. V. Hopkinson, C.C.A., 
126 P.2d 406. 

Serially maturing' bonds 

The sale of stock in a corporation 
for cash and serially maturing bonds 
of another corporation with which it 
is consolidating is a sale of stock at 
a price payable by installments tax¬ 
able as a capital gain rather than an 
exchange of securities by a party to 
a reorganization.—Averill v. C. I. R., 
C.C.A., 101 F.2d 644. 

Uncompleted transaction 

Sale of stock in consideration of 
cash payments and nonrefundable 
life annuity was not a completed 
transaction so as to render seller 
subject to tax for capital gain on. 
full value thereof, but only amount 
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with royalties reserved, or from a transaction con¬ 
stituting a bona fide sale and not a g’ift with a 
reservation of incoine therefrom for life.^^ Where 
trjstees of an estate satisfy a legatee’s claim for 
a fixed amount by distribution to him of securities 
which have appreciated in value while held by the 
estate, there is such a sale, exchange, or other dis¬ 
position of the securities as renders the appreciated 
value thereof taxable to the estate as a capital 
gain.^^ A transaction whereby a corporation sells 
its assets, distributes the proceeds above debts to 
the stockholders, and then liquidates is a sale of 
corporate assets taxable to it as capital gain rather 
than a sale by stockholders of their stock in the 

corporation.^^ 

On the other hand, capital gain from the sale or 
exchange of capital assets, as distinguished from 
ordinary income, does not result from the receipt 
of insurance for loss by fire of capital assets, not 
reinvested in property similar to that destroyed,^^ 
from the recovery of an amount from the seller of 
stocks in settlement of a suit for rescission of sales 
contracts, where losses on the sales of stock were 
allowed in returns for prior years,from the sale 
of a claim for professional services,from the set¬ 
tlement of future payments due under a contract of 
employment,from royalties paid in advance for 
the exclusive use of documents and other materials 
in connection with motion pictures and radio broad¬ 
casts,^^ from payments in minerals or oil provided 
for in a conveyance of land reserving an interest 
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in the minerals or oil in place, or from the sale 
of rights to a dividend already declared.®^ 

The sale by one partner to another of his half in¬ 
terest in the partnership assets and good will which 
had appreciated in value constitutes a sale of a cap¬ 
ital asset resulting in a taxable capital gain;^^ but, 
where a retiring partner who had contributed no 
capital to the partnership received cash for the so- 
called purchase of his share of the earnings to be 
received in the future for his past services, the cash 
is not taxable as capital net gain from the sale of 
capital assets, but taxable as ordinary income.^^ 

Income consisting of gain from the sale of a 
capital asset need not be determined by comparison 
of the cost in money with the selling price in the 
same money or its equivalent, as distinguished from 
comparison of the cost in money with the selling 
price in money.^s The statutory gold content of 
the dollar has no significance as a factor in the de¬ 
termination of gain from the sale of a capital as- 
set.^^ 

Sale of capital asset or disfribtction in partial 
liquidation. Whether a sale or transfer of stock 
by a stockholder to the corporation is taxable to the 
seller as a capital gain derived from the sale of a 
capital asset or as a gain from a distribution in par 
tial liquidation depends on the nature of the acqui¬ 
sition by the corporation profits of the sale are 
taxable as capital gain where the stock is acquired 
by the corporation for the purpose of holding it as 
treasury stock until reissued,^ 6 whereas such profits 


of payments above adjusted cost was 
immediately taxable as capital gam. 
—Hill’s Estate v. Maloney, E.C.N.J., 
58 F.Supp. 164. 

80. U.S.—Anderson v. C. I. R., C.C. 
A,. 81 F.2d 457, 104 A.L.R. 676. 

81. U.S.—Hill’s Estate v. Maloney, 
D.C.N.J., 58 F.Supp. 164. 

82. U.S.—Kenan v. C. I. B., C.C.A., 
114 F.2d 217. 

83. U.S.—Forest Glen Creamery Co. 
V. C. 1. R., C.C.A., 123 P.2d 522. 

84. U.S.—Helvering v. "William Plac- 
cus Oak Leather Co., 61 S.Ct. 878, 
313 U.S. 247, 85 L.Ed. 1310. 

Evidence of indebtedness 

Under Revenue Act relating to 
capital gains and losses, providing 
that amounts received by a holder 
On retirement of bonds, indentures, 
notes, or certificates, or “other evi¬ 
dence of indebtedness,” shall be con¬ 
sidered as amounts received in ex¬ 
change therefor, proceeds of a fire 
policy did not result from either a 
“sale” or “exchange of property.”— 
Herder v. Helvering, 106 P.2d 153, 70 
App.D.C. 287, certiorari denied 60 S. 
Ct. 262, 308 U.S. 617, 84 L.Ed. 615, 
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rehearing denied 60 S.Ct 377, 308 

U.S. 639, 84 L.Ed. 530. 

85. U.S.—Harwich v. C. I. R., C C.A., 
133 F.2d 732, reversed on other 
grounds Dobson v. C. I. R., 64 S.Ct. 
239, 320 U.S. 489, -88 L.Ed. 248, re¬ 
hearing denied 64 S.Ct. 495, 321 U. 
S. 231, 88 L.Ed. 291, mandate con¬ 
formed to, C.C.A., Helvering v. Col¬ 
lins’ Estate, 142 P.2d 454, and Hel¬ 
vering V. Dobson, 142 F.2d 454 two 
cases. 

86. U.S.—Doyle v, C. I. R., C.C.A., 
102 F.2d 86. 

87. U.S.—Shuster v. Helvering, C.C. 
A., 121 F.2d 643. 

88. U.S.—Ehrlich v. Higgins, D.C.N. 
Y., 52 F.Supp. 805. 

89. U.S.—^Esperson v. C. I. R., C.C. 
A.Tex., 127 P.2d 370. 

Royalties and bonuses under mineral 
leases see supra § 159. 

90. US.—^Rhodes’ Estate v. C. I. R., 
C.C.A., 131 F.2d 50. 

Dividends payable in future 

The sale of declared dividends pay¬ 
able in the future does not turn cash 

received into “capital” as respects 

289 


income tax.—Helvering v. Smith, C.C. 
A., 90 F.2d 590. 

91. US.—C. I. R. V. Shapiro, C.C.A., 

125 F.2d 532, 144 A.L.R. 349. 
Partnership transactions generally 

see infra § 190. 

92. US.—Helvering y. Smith, C.C.A-, 
90 F.2d 590. 

93. US.—Bates v. U S., C C.A.I11., 
108 P.2d 407, 126 A.L.R, 1430, cer¬ 
tiorari denied 60 S.Ct. 591, 309 US. 
666, 84 L.Ed. 1013. 

94. U.S.—Bates v. U. S., supra. 

95. US.—Alpers v. C. I. R., C.C.A., 

126 P2d 58. 

Taxation of distribution in partial 
liquidation see supra § 138. 

96. US.—Alpers v. C. I. R., C.C.A., 
126 F.2d 58. 

Subsequent cancellation 
The fact that, subsequent to the 
agreement of the corporation to pur¬ 
chase taxpayer’s stock, the remaining 
stockholders decide to reduce the 
capital stock and cancel a part of the 
shares purchased does not transform 
the stock purchase and sale agree¬ 
ment into a partial liquidation. — 
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are taxable as a liquidating distribution where ac¬ 
quired by the corporation for the purpose of retire¬ 
ment or cancellation,regardless whether or not the 
corporation intended to liquidate completely and 
cease business.®S Jt has been held, however, that, 
where the corporation undertook no liquidation and 
retained the right to reissue the stock it had retired, 
the transaction was taxable as capital gain and not 
as gain from partial liquidation.®® Where the hold¬ 
er of certificates in a strict investment trust ex¬ 
changes them for units of underlying stocks, the 
transaction is a sale or exchange of a capital asset 
and not a liquidating dividend.^ 

§ 161. -Trade or Business of Taxpayer 

A sale or exchange of stock in trade of the taxpayer, 
or of property held by him primarily for sale to customers 
in the ordinary course of business, is not a sale of a 
“capital asset'' for purposes of taxation. 

The Internal Revenue Code, 26 U.S.C.A. § 117 
(a) (1), and similar statutes dealing with the tax¬ 
ation of capital gains or profits specifically exclude 
from the term “capital assets’’ stock in trade of the 


taxpayer, or property held by him primarily for sale 
to customers in the ordinary course of business.^ 
The intent of the statutes is to exclude dealings in 
property held for disposition in the ordinary course 
of business from the benefit of the lower rates ap¬ 
plicable to capital gains,® and consequently the pro¬ 
visions exempting such property from the definition 
of “capital assets” are to be strictly construed 
against the taxpayer.^ The word “sale” in this 
rule is used as including kindred transactions of 
exchange, for in one case as in the other the gains 
are earned in the ordinary course of business.^ 
The statutory exception is not limited to property 
purchased by the taxpayer for the purpose of re¬ 
sale.® 

In determining the nature of a transaction, as 
yielding a capital gain or ordinary income, the 
facts necessary to create the status of one engaged 
in “a trade or business” revolve largely around the 
frequency or continuity of the transactions claimed 
to result in a business status,"^ and the time re¬ 
quired in attention to it.® Whether a taxpayer’s 


Harter Bank & Trust Co. v. Gentsch, 
D.C.Oliio, 60 F.Supp. 400. 

97, U.S.—Citizens & Southern Hat. 
Bank v. C. I. R., C.C.A.Ga-, 136 F.2d 
406, certiorari denied 64 S.Ct. 57, 
320 U.S. 752, 88 L.Ed. 447—^Dodd v. 
C. I. R., C.C.A.Ga., 131 P.2d 382— 
Amelia H. Cohen Trust v. C. I. R., 
O.C.A., 121 P.2d 689, 

9S. U.S.—Stern v. Harrison, C.C.A., 
152 F.2d 321. 

99. U.S.—Trust Co. of Ga. v. U. S., 
CtCl., 60 F.Supp. 470. 

1. U.S.—C. 1. R. V. Buckley, C.C.A., 
128 F.2d 124. 

2. U.S.—Reis V. C. I. R., C.C.A., 142 
F 2d 900—Gruver v. C. I. R., C.C.A, 
142 F.2d 363—Fackler v. C. I. R., C. 
C.A, 133 F.2d 509—C. I. R. v. Sha¬ 
piro, aC.A., 125 F.2d 532, 144 A. 
Li.R. 349—Ehrman v. C. I. R., C.C. 
A., 120 P.2d 607, certiorari denied 
62 S.Ct. 129, 314 U.S. 668, 86 L.Ed. 
534. 

Deferred profits 

U. S.—Snell V. C. I. R., C.C.A., 97 F.2d 
891. 

Whisky heingr matured after manu¬ 
facture was part of “stock in trade" 
as respected right to favorable tax 
rate on capital gain.—^Renziehausen 

V. Lucas, 50 S.Ct. 156, 280 U.S. 387, 
74 L.Ed. 501—Roney v. C. I. R., C.C. 
A., 67 F.2d 165, certiorari denied 
Roney v. Helvering, 54 S.Ct. 372, 290 
U.S. 705, 78 L.Ed. 605. 

3. U.S.—Gruver v. C. I. R. C.C.A., 
142 F.2d 363—Richards v. C. 1. R., 
C.C.A., 81 F.2d 369, 106 A,L.R. 249. 
“Section 117 (a) (1) excludes from 

capital assets stock in. trade, prop¬ 


erty of the kind proper to be includ¬ 
ed in an inventory and property used 
in trade or business of a kind sub¬ 
ject to depreciation allowance. Like 
reason led to the additional ex¬ 
clusion of property held primarily for 
sale to customers in the ordinary 
course of business. Gains on prop¬ 
erty in all these categories were to 
remain subject to the tax at the regu¬ 
lar rates because as in ordinary busi¬ 
ness transactions they were consumed 
or disposed of in the course of 
trade.”—Gruver v. C. I. R-, C.C.A,, 
142 P.2d 363, 365. 

4. U.S.—Wallace v. U. S., D.C.N.Y., 
50 F.Supp. 178, reversed on other 
grounds, C.C.A., 142 F.2d 240, cer¬ 
tiorari denied 65 S.Ct 37, 323 U.S. 
712, 89 L.Ed. '573. 

5. U.S.—Gruver v. C. I. R., C.C.A., 
142 F.2d 363. 

6. U.S.—^Richards v. C. I. R., C.C.A., 
81 F.2d 369, 106 A.L.R. 249. 
Operations of taxpayer before sale 

of timber from his timberlands look¬ 
ing toward putting timber in a sal¬ 
able condition should not determine 
whether subsequent sale amounted to 
engaging in a trade or business with¬ 
in capital gain provisions of revenue 
acts.—C. I. R. V. Boeing, C.C.A., 106 
F.2d 305, certiorari denied Boeing v. 
C. I. R., 60 S.Ct. 295, 308 U.S. 619, 84 
L.Ed. 517. 

7. U.S.—Ehrman v. C. I. R., C.C.A., 
120 F.2d 607, certiorari denied 62 
S.Ct. 129, 314 U.S. 668, 86 L.Ed. 534 
—C. I. R. V. Boeing, C.C.A., 106 F. 
2d 305, certiorari denied Boeing v, 
C. I. R., 60 S.Ct 295, 308 U.S. 619, 
84 L.Ed. 617—Wallace v. U. S., B. 
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C.H.Y., 50 F.Supp. 178, reversed on 
other grounds, C.C.A., 142 F.2d 240, 
certiorari denied 65 S.Ct 37, 323 U. 
S. 712, 89 L.Ed. 573. 

Occupation 

“Business" means busyness, and 
implies that one is kept more or less 
busy, and that the activity is an oc¬ 
cupation.—Snell V. C. I. R., C.C.A., 
97 P.2d 891. 

Speculator 

The purchases and sales of securi¬ 
ties by a speculator on his own ac¬ 
count may constitute a “trade or 
business” for purpose of determining 
tax on profits derived on sale of 
securities, even though he does not 
hold himself out to others as en¬ 
gaged in selling of goods or services. 
—Fuld V. C. I. R., C.C.A., 139 F.2d 
465. 

Motion picture rights 

Where taxpayer, who was in busi¬ 
ness as a playwright, granted exclu¬ 
sive motion picture rights for a play 
to a producer, the license constituted 
“property," the grant was a “sale,” 
and the licensee was a “customer in 
ordinary course of business,” so that 
the payments received by the tax¬ 
payer from the producer wefe tax¬ 
able as ordinary “income” rather 
than as “capital gains.”—Goldsmith 
V. C. I. R., C.C.A., 143 F.2d 466, cer¬ 
tiorari denied 65 S.Ct. 136, 323 U.S. 
774, 89 L.Ed. 619. 

a. U.S.—Taylor v. C. I. R., C.C.A., 
76 F.2d 904, certiorari denied 56 
S.Ct. 108, 296 U.S. 594, 80 L.Ed. 
421, rehearing denied 56 S.Ct. 167, 
296 U.S. 662, 80 L.Ed. 472—Wal¬ 
lace V. U. S., B.C.N.Y., 60 F.Supp. 
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motive in selling property is to liquidate his busi¬ 
ness is not the decisive test to be applied,^ although 
a sale of property only in the course and for the 
purpose of liquidation may be a sale of a capital 
asset, not in the ordinary course of trade or busi- 
ness4® A sale may be considered one in the ordi¬ 
nary course of business and not entitled to the cap¬ 
ital gains rate of tax, even though the taxpayer is 
primarily engaged in another line of business,or 
though the taxpayer does not himself bear the bur¬ 
dens of management and operates through inde¬ 
pendent contractors or agents in effecting sales.l^ 
While the circumstance that a taxpayer is in a 
certain business is not determinative of the ques¬ 
tion whether he holds property primarily for sale 
to customers, an intent on the part of the taxpayer 
to attract customers, and thus come within the act 
as selling in the ordinary course of business, may 
be inferred.lS 

Sales of land. While an occasional sale of land 
held as an investment is not a business within the 


statutes, even though profit results,the division 
of a large tract of land into lots which are then 
improved and sold may be regarded as in the course 
of business of the taxpayer so as to require taxa¬ 
tion of the profits as ordinary income, even though 
he has not formally engaged in business as a dealer 
in lots45 

§ 162. Invested Capital 

Cases involving invested capital for income tax 
purposes have usually arisen under facts also in¬ 
volving invested capital for excess profits tax pur¬ 
poses, and such cases are discussed infra §§ 438-458. 

Examine Pocket Parts for later cases. 

§ 163. Restoration or Return of Capital 

In general a return of capital is not taxable as in¬ 
come. 

It has generally been held that a return of cap¬ 
ital or investment is not taxable as income.^6 Thus, 


178, reversed on other grounds, C. 
C.A., 142 F.2d 240, certiorari denied 
65 S.Ct. 37, 323 U.S. 712, 89 L.Ed. 
573. 

Stock dealings 

Where time consumed by railroad 
executive in his stock dealings was 
practically negligible, profits made 
on sale of stocks were not taxable as 
ordinary income rather than as capi¬ 
tal gains, since such dealings could 
not be considered as the trade or 
business of taxpayer.—Chemical Bank 
& Trust Co. V. U. S., Ct.CL, 21 P. 
Supp. 167. 

9. U.S.—Ehrman v. C. I. K,, C.C.A., 
120 F.2d 607, certiorari denied 62 
S.Ct. 129, 314 U.S. 668, 86 L.Ed. 534 
—C. I. R. V. Boeing, C.C.A., 106 P. 
2d 305, certiorari denied Boeing v. 
C- I. R., 60 S.Ct. 295, 308 U.S. 619, 
84 L.Ed. 517. 

Sale of business as whole 
Where it was fair inference that 
taxpayer acquired a lease for ninety- 
nine years renewable forever on 
building with primary intention of 
operating building for profit, fact 
that taxpayer, on sale of lease, sold 
business as a whole, and not merely 
an asset used in it, did not establish 
that lease was a “capital asset” for 
purpose of determining taxable gain 
from sale of lease.—Fackler v. C. 
I. R., C.C.A., 133 P.2d 509. 

10. U.S.—U. S. V. Robinson, C.C.A. 
Tex., 129 P.2d 297. 

11. U.S.—Fackler v. C. I. R., C.C.A., 
133 P.2d 509—Snell v. C. I. R., C. 
C.A.Fla., 97 F.2d 891—Collin v. U. 
S., D.C.Ohio, 57 P.Supp. 217—Chem¬ 
ical Bank & Trust Co. v. U. S., Ct. 
Cl., 21 F.Supp. 167. 

12 . U.S.—Brown v, C. I. R,, C.C.A., 


Tex., 143 P.2d 468—0. I. R. v. Boe¬ 
ing, C.C.A., 106 P.2d 305, certiorari 
denied Boeing v. C. I. R., 60 S.Ct. 
295, 308 U.S. 619, 84 L.Ed. 517— 
Snell V. C. L R., C.C.A.Fla., 97 F.2d 
891. 

“The personal attention which a 
taxpayer gives to a business is cer¬ 
tainly not decisive as to whether a 
resulting profit is ordinary income 
or capital gain. One may conduct a 
business through others, his agents, 
representatives, or employers. The 
business is nonetheless his because 
he chooses to let others bear all of 
the burdens of management.”—^Welch 
V. Solomon, C.C.A.Cal., 99 F.2d 41, 43. 

13. U.S.—Gruver v. C. I. R., C.C.A., 
142 P.2d 363. 

14. U.S.—Snell v. C. I. R., C.C.A. 
Fla., 97 F.2d 891—Phipps v. C. I. R., 
C.C.A., 54 F.2d 469. 

Lands placed in company 

Where taxpayers, otherwise em¬ 
ployed, contributed to purchase of 
lands placed in company, of which 
taxpayers became stockholders and 
directors but did not actively partici¬ 
pate in its affairs, and lands were 
sold by company through brokers and 
proceeds distributed in proportion 
to investments, taxpayers' profits 
were taxable as gains derived from 
"sale of capital assets” and not from 
“sale in the course of a trade or 
business.”—Pope v. C. 1. R., C.C.A,, 
77 F.2d 699. 

15. U.S.—McFaddin v. C. 1. R., C. 
C.A.Tex.. 148 F.2d 570—Brown v. 
C, 1. R., C.C.A.Tex., 143 F.2d 468 
—Gruver v. C. I. R., C.C.A., 142 F. 
2d 363—Oliver v. C. I. R., C.C.A., 
138 F.2d 910—^Ehrman v. C, I. R., 
C.C.A., 120 F,2d 607, certiorari de¬ 
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nied 62 S.Ct. 129, 314 U.S. 668, 86 
L.Ed. 534—Snell v. C. 1. R., C.C.A. 
Fla., 97 F.2d 891—Fidelity Trust 
Co. V. U. S., D.aPa,. 39 P.Supp. 
451. 

16. U.S.—^Burnet v. Logan, 51 S.Ct. 
550, 283 U.S. 404, 75 L.Ed. 1143— 
Edwards v. Cuba Railroad Co., N. 
Y., 45 S.Ct. 614, 268 U.S. 628, 69 
L.Ed. 1124—C. I. R. V. Meyer, C. 
C.A., 139 P.2d 256—C. I. R. v. Rock- 
wood, C.C.A., 82 P.2d 359—Kansas 
City Southern Ry. Co. v. C. 1. R., 
C.C.A., 52 F.2d 372, certiorari denied 
•52 S.Ct. 131, 284 U.S. 676, 76 L.Ed. 
572. 

Particular receipts held return of 
capital 

(1) Physical properties and mon¬ 
ey subsidies paid to a railroad com¬ 
pany by the government for con¬ 
struction of a railroad were held in 
effect reimbursements for capital ex¬ 
penditures.—Edwards v. Cuba Rail¬ 
road Co., N.Y., 45 S.Ct. 614, 268 U.S. 
628, 69 L.Ed. 1124. 

(2) Payment of rentals, where 
intent is to give lessee interest in 
property is return of capital.—Crile 
V. C. I. R., C.C.A., 55 P.2d 804, cer¬ 
tiorari denied 53 S.Ct 7, 287 U.S. 600, 
77 L.Ed. 523. 

(3) Bank’s contributions to state 
depositors’ guaranty fund were capi¬ 
tal investments, amount of which was 
not taxable as income when returned 
to bank on its election to give bond 
for its depositors’ protection.—^Wi¬ 
chita State Bank & Trust Co. v. C. 
1. R., C.C.A., 69 P.2d 595, certiorari 
denied Wichita State Bank & Trust 
Co. V. Helvering, 65 S.Ct 73, 293 
U.S. 662. 79 L.Ed. 662. 

(4) Where members of syndicate 
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to determine whether there has been a gain or loss 
in a particular transaction, an amount suihcient to 
restore the capital value existing at the commence¬ 
ment of the period under consideration must be 1 
withdrawn from the gross proceeds and sums 
received in partial payment of a debt vdll not be 
regarded as taxable income until the amount actu¬ 
ally received exceeds the amount of the principal 
of the debt.is 

Ammal payments on investment. In the case of 
an investment resulting in annual payments, the 
aggregate of the annual pa\nnents represents in 
part a capital return, for which deduction must be 
made from the income tax assessed4^ This rule 
merely means that by the time a taxpayer has re¬ 
ceived all the money coming to him in a transac¬ 


tion he must have been allowed to deduct his full 
capital, 20 hut it does not necessarily mean that no 
tax is to be imposed until the entire capital shall 
have been received and only a proportionate 
part of each payment may be regarded as return of 
capital, and only until the capital is returned in 
I full.22 Since in such cases it is difficult to deter¬ 
mine whether the receipts represent in whole or in 
part capital returned, rules of approximation are to 
be applied in determining taxable income.^S 

Damages recovered. Whether damages recovered 
in an action constitute a return of property or tax¬ 
able income depends on the nature of the loss or 
injury which the damages were intended to re¬ 
place;-*^ and, where the damages were awarded 
for injury to the business and good will of the tax- 


of corporation promoters nominally 
subscribed for stock and paid amount 
into company’s treasury, same 
amount paid back to syndicate, be¬ 
cause it owned such promotion stock 
■was held not “income.”—Diiffin v 
Lucas, C.C.A.Ky., 55 P.2d 7S6, cer¬ 
tiorari denied 53 S.Cz, 14, 2S7 U.S. 
611, 77 L.Bd. 531. 

(5) Other instances—Clyde C. 
Pierce Corporation v. C. I. R., C.C.A. 
Fla., 120 F.2d 206—Decatur Water 
Supply Co. V. a I. R., C.C.A., 88 P. 
2d 341. 

Particular receipts held not return 
of capital 

(1) Refunds for taxes illegally 
collected constituted taxable “in¬ 
come” as against contention that it 
was but a restoration of a part of 
taxpayer’s capital.—-Electric Stor¬ 
age Battery Co. v. Rothensies, D C. 
Pa., 57 F.Supp. 731, affirmed, C.C.A., 
152 P.2d 521. 

(2) Where lessor’s devisee and 
lessee agreed to cancel lease in con¬ 
sideration of lessee’s payment of 
lump sum to devisee, the amount re¬ 
ceived by devisee for cancellation of 
lease did not constitute return of 
“capital.”—Hort v. C. I. R., 61 S.Ct. 
757, 313 U.S. 28, 85 L.Bd. 1168. 

(3) Payments to partner in ac¬ 
cordance with partnership agreement 
as to distribution of profits were 
held to be income and not a re¬ 
turn of capital even in part.— 
Schwerin v. C. I. R., 139 P.2d 843, 
78 U.S.App.D.C. 275. 

(4) The fact that operating reve¬ 
nues of a railroad were to be used 
in part to restore past losses to the 
business would not render them non- 
taxable returns of capital.—Kansas 
City Southern Ry. Co. v. C. I. R., 
C.C.A., 52 F.2d 372, certiorari denied 
52 S.Ct. 131, 284 U.S. 676, 76 L.Bd. 
572. 

(5) Cash bonus payments paid as 
consideration for a royalty lease are 


not a recovery of “capital.”—Sunray 
Oil Co. V. C. I. R., CC.A., 147 P.2d 
962, certiorari denied 65 S Ct. 1201. 

(6) Income derived from the sale 
of products from a mine or oil well 
Is taxable gross “income from the 
operation of a business”, and not a 
non-taxable recovery of capital.— 
Sunray Oil Co. v. C. I. R., supra— 
London-Butte Gold Mines Co. v. C. 
1. R., C.C.A., 116 F.2d 478. 

(7) Other instances.—^Wilson Mill¬ 
ing Co. V, C. I. R., CC.A., 138 F.2d 
249, certiorari denied 64 S.Ct. 430, 
320 U.S. 800, 88 L.Bd 483—Staley v. 

C. I. R., C.C.A.FIa., 136 F2d 368, 149 
A.L.R. 626, certiorari denied 64 S Ct. 
196, 320 U.S. 786, 88 L.Bd. 473— 
Goldstein v. C. I. R., CCA., 113 F.2d 
363—^Helvering v. Schaupp, CCA., 
71 P.2d 736—Morris Run Coal Min¬ 
ing Co. V. Phillips, D.C.Pa., 7 F.Supp. 
730. 

17. U.S.—C. I. R. V. Speyer, 77 F.2d 

824, certiorari denied Helvering v. 
Speyer, 56 S.Ct. 155, 296 U.S. 631, 
80 L.Bd. 449—Worm v. C. I. R., 
C C.A., 61 P.2d 868, certiorari de¬ 
nied 53 S.Ct. 526, 289 U.S. 729, 77 
L.Bd. 1478. 

D. C.—Drier v. Helvering, 72 F.2d 76, 
63 App.D C. 283. 

No earned surplus can be accumu¬ 
lated until deficit or impairment of 
paid-in capital has been made good. 
—Hadden v. C. I. R., C.C.A., 49 P.2d 
709. 

13, U.S.—^Burnet v. Logan, 51 S.Ct. 
550, 283 U.S. 404, 75 L.Bd. 1143. 

Improbability of further payments 
Part payment of amount of prin¬ 
cipal and interest awarded taxpayer, 
keeping books on cash basis by Mix¬ 
ed Claims Commission in respect ol 
German bank accounts exceeding such 
payment, was held not taxable in¬ 
come, especially in view of improb- 
I ability of further payments,—C. I. R. 
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Speyer, C.C.A., 77 F.2a 824, cer- 
tiorari denied Helvering v. Speyer, 56 
set. 155, 296 U.S. 631, 80 L.Bd. 449. 
Payments in reduction of mortgage 
A mortgagee in possession for pur¬ 
pose of foreclosure under the Massa¬ 
chusetts practice is not subject to in¬ 
come tax on rents received which go 
in reduction of the debt.—Hadley 
Falls Trust Co. v. U. S , D.C.Mass., 
22 F Supp. 346, vacated on other 
grounds, C.C.A., 110 F.2d 887. 

19. U.S.—dredge v. U. S., C.C.A. 
Mich., 31 F.2d 924. 

20. U.S.—Eldredge v. U. S., supra. 

21. U.S.—Eldredge v. U. S., supra. 

22. U.S.—Eldredge v. U. S., supra. 

23. Rule adopted for annuities 

(1) The rule of approximation 
was adopted in a statute providing 
for the exclusion from gross income 
of so much of annuities paid under 
an annuity contract as equals the 
aggregate premiums or considera¬ 
tion paid. — C. I. R. V. Meyer, C.C.A, 
139 F.2d 256. 

(2) Annuities as taxable Income 
see supra § 106. 

24. U.S.—^Raytheon Production Corp. 
V. C. I. R., 144 F.2d 110, certiorari 
denied 65 S.Ct. 192, 323 U.S. 779, 
189 L.Bd. 622. 

Damages held return of capital 

Where complaint in stockholders' 
derivative action charged that direc¬ 
tors acted illegally in destroying cor¬ 
poration’s assets and stockholder had 
never received any deduction from 
gross income in any taxable year be¬ 
cause of the loss of the stock, the 
sum recovered by stockholder in 
settlement of the action constituted 
a capital item in reduction of a loss 
rather than income, and hence such 
amount was not taxable.—Boehm v. 
C. 1. R., CC.A., 146 F.2d 553, affirmed 
66 S.Ct. 120, rehearing denied 66 
S.Ct. 468, 
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payer or some other part of his capital, the recov¬ 
ery represents a return of capital.-^ 

Deduction of loss; charging off of debt. Subse¬ 
quent payments of losses which in computing taxes 
in prior years had been deducted as capital losses 
are not necessarily to be treated as income, at least 
where the taxpayer received no tax benefit from 
the deductions, 26 hut the rule is otherwise where 
the taxpayer received a benefit from the deduc- 
tions.27 

§ 164. Value of Capital 

In determining the amount of capital gains, the 
capital base is the true value of the property at the 
time it was acquired. 

In determining the amount of capital gains, 
which, as appears supra § 154, are subject to the 
income tax, the capital base is to be determined by 


§ 165 

the true value of the property at the time it was 
acquired, notwithstanding it had not cost the tax¬ 
payer an>i:hing.28 If a building is demolished to 
make way for the erection of a new structure the 
result is merely to substitute a more valuable asset 
for the less valuable and the loss from demolition 
may reasonably be considered as part of the cost of 
the new asset. 2 9 

In determining whether a purchase and subse¬ 
quent liquidation of a business resulted in a capital 
loss, the intangible assets of the business, such as 
good will, must be considered as property of val- 
ue.20 

Value at time of transfer. Where property of a 
fixed value is transferred for an unliquidated claim, 
the fair market value of the property at the time of 
the transfer is the basis on which the taxable gain 
is determined. 21 


H. GAINS AND PROFITS FROM SALES, EXCHANGES, OR OTHER DISPOSITION OP 

PROPERTY IN GENERAL 


§ 165. In General 

Gatins from sales of, or dealings in, property within 
the tax year must be inciuaed in taxable income. 

While a taxpayer cannot be compelled to pay twm 
income taxes on the same gain,22 and gains arising 
out of dealings in property are not taxable unless 


they fall within the definition of income,23 under 
the Internal Revenue Code, 26 U.S.C.A. §§ 22, 111, 
112, 113, and similar statutes, gains from sales of, 
or dealings in, property within the tax year must 
be included in taxable income ;24 and statutory ex¬ 
ceptions to the general rule that on the sale or oth- 


25. Damagfes in anti-trust action 
Where anti-trust action is not to 

recover lost profits but is for injury 
to good will, the recovery represents 
a return of capital.—Raytheon Pro¬ 
duction Corp. V. C. 1. R., C.C.A., 144 
F.2d 110, certiorari denied 65 S.Ct. 
192, 323 U.S. 779, 89 L.Ed. 622, 

26. U.S.—Dobson v. C. I. R., Minn., 
64 S.Ct. 239, 320 U.S. 489, 88 L 
Ed. 248, rehearing denied 64 S.Ct. 
495, 321 U.S. 231, 88 L.Ed. 691. 
Contra Helvering v. State-Planters 

Bank & Trust Co., C.C.A., 130 P.2d 
44, 143 A.L.R. 333. 

Payments made in defraying ex¬ 
penses, which are not capital invest¬ 
ments, are not within rule.—Burnet 
V. Sanford & Brooks Co., 61 S.Ct. 150, 
282 U.S. 359, 75 L.Ed. 383. 

27. U.S.—National Bank of Com¬ 
merce of Seattle v. C. I. R., C.C.A., 
115 F.2d 875. 

28. U.S.—C. I. R. V. Timmer, C.C.A., 
78 F.2d 599. 

Cost or value of property for pur¬ 
pose of determining: 

Gains and profits from sales and 
exchanges in g-eneral see infra 
§§ 170-174. 

Losses in general see infra § 309. 
Employees' interests in corporation 
In determining taxable capital 
gain, realized by employees on sale 


of their Interests in corporation, 
capital base was to be determined 
by true value of interests at time 
they were acquired, notwithstanding 
interests had not cost employees any¬ 
thing.—C. I. R. V. Timmer, C.C.A., 78 
F.2d 599. 

29. U.S.—C. I. R. V. Appleby's Es¬ 
tate, C.C.A., 123 F2d 700. 

30. isrot carried on books 

As respects income tax, intangible 
assets, while not usually carried on 
books of banks, can be of great val¬ 
ue, and good will of going concern 
has definite value, however difficult 
it may be accurately to estimate that 
value.—^Helvering v. Security Savings 
& Commercial Bank, C.C.A., 72 F.2d 
874. 

31. Divorce settlemeut 

Where taxpayer's wife obtained an 
absolute divorce and two days there¬ 
after taxpayer, in accordance with a 
contract whereby wife released tax¬ 
payer from claims for support, de¬ 
livered to wife stock originally cost¬ 
ing taxpayer seven thousand five 
hundred seventy-four dollars and fif¬ 
ty six cents and having a fair mar¬ 
ket value of one hundred fifty-six 
thousand nine hundred seventy-five 
dollars on date of delivery, and tax¬ 
payer achieved a taxable capital gain 
from disposal of stock, in absence of 
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any other value being shown, it was 
proper to take fair market value of 
stock as basis for measuring the 
amount or value of capital gain.— 
C. I. R. V. Mesta, 123 F.2d 986, certio¬ 
rari denied Mesta v. C. I. R., 62 S. 
Ct. 1290, 316 U.S. €95, 86 L.Ed. 1765, 
rehearing denied 63 S.Ct. 24, 317 U.S. 
704, 87 L.Ed. 562. 

32. U.S.—Mellon v. Heiner, D.C.Pa., 
14 F.Supp. 424, affirmed, C.C.A., 
Heiner v. Mellon, 89 F.2d 141, re¬ 
versed on other grounds 58 S.Ct. 
926, 304 U.S. 271, 82 L.Ed. 1337, 
conformed to, D.C., Mellon v. Hein- 
er, 30 F.Supp. 948. 

33. U.S.—Bourn v. McLaughlin, D. 
C.Cal., 19 F.2d 148. 

Reduction, in purchase price 

Sum which vendor of newspaper 
business paid to purchaser to cover 
unearned part of prepaid subscrip¬ 
tions was held not part of purchas¬ 
er's taxable income but merely an 
item which worked a reduction in the 
purchase price.—Evansville Courier 
V. C. I. R.. C.C.A., 62 F.2d 232. 

34. U.S.—Lucas v. North Texas 
Lumber Co., 50 S.Ct. 184, 281 U.S. 
11, 74 L.Ed. 668—Crocker v. C. I. 
R., C.C.A.. 84 P.2d 64—Lehigh & 
H. R. R. Co. V. C. I. R., C.C.A., 36 
F.2d 719, modified on other grounds 
38 F.2d 1016, certiorari denied Le- 
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er disposition of capita! assets tliere may be a tax¬ 
able gain or loss must be strictly construed.^^ The 
purpose of the revenue act to raise revenue and en¬ 
courage the simplification of corporate structures 
was carried into effect by the section of the act re¬ 
specting recognition of gain or loss on the sale or 
exchange of propertyj^® the purpose of which was 
to impose a tax on a gain on the sale or exchange 
of property,but which was intended to make 
formal changes immaterial.^^ So, under the stat¬ 
ute which provides that on sale or exchange of 
property the entire amount of gain shall be recog¬ 
nized, but which also provides an exception in case 
of an exchange in reorganization, the fact that no 
gain or loss was recognized when bonds were re¬ 
ceived in reorganization does not deny future rec¬ 
ognition or have any bearing on the question of the 
nature of the bonds thereafter,39 The substance 
rather than the form of the transaction controls in 


determining whether a transaction was a sale of 
corporate assets or of stock."^® The fact that the 
statutory method of effecting dissolution was not 
followed does not prevent taxation of a corpora¬ 
tion on a gain resulting from the sale of the corpo¬ 
ration’s assets.'^i 

Gains, income, or profits in payment of install¬ 
ment notes for the price of property at maturity are 
taxable^2 to the extent of the difference between 
the face value and the actual worth of the notes at 
their date,^3 and a plain, unambiguous contract ex¬ 
ecuted in good faith before enactment of income 
tax laws to make an absolute sale of property for 
a consideration partly in cash and partly in secured 
negotiable notes will not be regarded as executory 
until the payment of the price for the purpose of 
ascertaining taxable profit in payment of the notes 
at maturity.^4 


higli & H. K. R. Co. V. Lucas, 50 
S.Ct. 353, 281 U.S. 74S, 74 L.Ed. 
1160—Remingrton Rand, Inc., v. C 
I. R., G.C.A., 33 F.2d 7‘7, certiorari 
denied Reming-ton Rand, Inc. v. 
Lucas, 50 S.Ct 39, 280 U.S. 571, 
74 L.Ed. 639—U. S. v. Cedarburg: 
Milk Co., D.aWis., 288 F. 996. 

33 C.J. p 302 notes 97--1. 

“Business gurius” 

Gains realized from the sale, ex¬ 
change, or other disposition of prop¬ 
erty used in trade or business of a 
character which is subject to allow¬ 
ance for depreciation provided in the 
revenue act are “business gains*' 
which directly affect the volume of 
business profits which should be 
subjected to tax in the years in 
which such transactions occur.— 
Fackler v. C. I. R., C.C.A., 133 F.2d 
509. 

Grains from couutercoutracts made 
by manufacturers to protect them¬ 
selves against fluctuations of mar¬ 
kets in purchase of raw material in 
advance of use, or sales of manufac¬ 
tured goods in advance of production, 
are treated as ordinary income.— 
Trenton Cotton Oil Co. v. C. I. R., C. 

C. A., 147 F.2d 33, rehearing denied 
148 F.2d 208. 

Offset against loss 
Where commissioner showed that 
taxpayer had realized a gain on sale 
of tank cars, it was permissible to 
offset the gain against a loss claimed 
by taxpayer.—^U. S. Industrial Alco¬ 
hol Co. (West Virginia) v. Helver¬ 
ing, C.C.A., 137 F.2d 511. 

Property held within purview of stat¬ 
utes 

(1) Bonds.—^Yates v, McGowan, 

D. C.N’.Y,, 39 F.Supp. 257, affirmed, 
C.C.A., 124 F.2d 819, rehearing denied 
126 F.2d 624. 

(2) Capital assets.—Burnet v. 


Tohn P. Campbell Co., 50 P.2d 487, 
60 App.D.C. 197—33 C.J. p 302 notes 
97-99. 

(3) Notes which were not worth¬ 
less.—C. I. R. V. Sisto Financial Cor¬ 
poration, C.C.A., 139 F.2d 253. 

What constitutes consideration in 
property dealings 

Transactions from which pecuniary 
advantages accrue to a trust consti¬ 
tute consideration moving to the 
trust, for income tax purposes, and 
transactions by which it surrenders 
its property, or the debts owing to it, 
constitute consideration moving from 
it.—^Helvering v. Jane Holding Cor¬ 
poration, C.C.A., 109 F.2d 933, certio¬ 
rari denied Jane Holding Corpora¬ 
tion V. Helvering, 60 S.Ct. 1102, 310 
U.S. 653, 84 L.Ed. 1418, rehearing 
denied 61 S.Ct. 56. 311 U.S. 725, 85 
L.Ed. 472—Mallinckrodt v. Helvering, 
C.C.A., 109 F.2d 933, certiorari denied 
Helvering v. Mallinckrodt, 61 S.Ct. 

34. 311 U.S. 672, 85 L.Ed. 432. 

Sale of corporate assets uot distribu¬ 
ted to stockholders 

U.S.—^VTest Texas Refining & De¬ 
velopment Co. v. C. I. R., C.C.A, 68 
P.2d 77. 

Source of income 

U.S.—Helvering v. Stein, C.C.A., 115 
F.2d 468—C. I. R. v. Hawaiian 
Philippine Co., C.C.A., 100 P.2d 988, 
certiorari denied Helvering v. Ha¬ 
waiian Philippine Co., 59 S.Ct. 1032, 
307 U.S. 635, S3 L.Ed. 1517—Tootal 
Broadhurst Lee Co. v. C. I. R., C. 
C.A., 30 F,2d 239, certiorari denied 
49 S.Ct. 419, 279 U.S. 861, 73 L.Ed. 
1000. 

35. U.S.—^Merchants Bank Bldg. Co. 
V. Helvering, C.C.A., 84 F.2d 478. 

36. U.S.—C. I. R. V. Kay Mfg. Cor¬ 
poration, C.C.A., 122 P.2d 443, cer¬ 
tiorari denied Helvering v. Kay 
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Mfg. Corporation, 62 S.Ct. 1103, 316 

U. S. 680, 86 L.Ed. 1753. 

37. U.S.—C. I. R. V. Bondholders 
Committee, C.C.A, 118 P.2d 511, 
affirmed 62 S.Ct. 537, 315 U.S. 189, 
86 L.Ed. 784—C. 1. R. v. Marlbor¬ 
ough House, C.O.A., 118 P.2d 511, 
affirmed 62 S.Ct. 537, 315 U.S. 189, 
86 L.Ed. 784. 

38. U.S.—^Helvering v. New Haven 
& S. L. R. Co., C.C.A., 121 P.2d 
98'5, certiorari denied 62 S.Ct. 631, 
315 U.S. 803, 86 L.Ed. 1203, re¬ 
hearing denied 62 S.Ct. 803, 315 U. 
S. 829, 86 L.Ed. 1223. 

Statute construed 
The statute contemplates that no 
gain or loss shall be recognized for 
taxation purposes in a number of 
different contingencies that are sepa¬ 
rately described in the several sub¬ 
sections, and that a given transac¬ 
tion may fall outside the terms of 
one subsection, and yet satisfy the 
terms of another.—Britt v. C. I. R., 
C.C.A., 114 P.2d 10. 

39. U.S.—Yates v. McGowan, D.C. 
N.Y.. 39 F.Supp. 257, affirmed 124 
P.2d 819, rehearing denied 126 P.2d 
624. 

40. U.S.—U. S. V. Klausner, C.C.A. 
N.Y., 25 F.2d 608. 

41. U.S.—Northwest Utilities Se¬ 
curities Corporation v. Helvering, 
C.C.A., 67 F.2d 619, certiorari de¬ 
nied 54 S.Ct 561, 291 U.S. 684, 78 
L.Ed. 1071. 

42. U.S.—^Wells Amusement Co. v. 
C. I. R., C.C.A.. 70 P.2d 208—Kos- 
merl v. C. I. R., C.C.A., 25 F.2d 87. 

43. U.S.—^Wells Amusement Co. v. C. 
I. R., C.C.A., 70 F.2d 208—Kosmerl 

V. C. I. R., C.C.A, 25 P.2d 87. 

44. U.S.—^Kosmerl v. C. I. R., supra. 
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§ 166. Estoppel of Taxpayer 

Although, In computing gains or profits, an error of 
law does not give rise to an estoppel, and estoppel can¬ 
not generally be urged against a taxpayer with respect 
to an alleged contract of sale where the collector has 
not changed his positian in reliance on the taxpayer's 
acts, the rule of equitable or quasi estoppel has been 
applied In such cases. 

In computing- gains or profits, an error of law 
does not give rise to an estoppel/^5 and it has been 
held that the collector of internal revenue is not 
entitled to assert estoppel against a taxpayer with 
respect to an alleged contract of sale where the 
collector has not acted in good faith and changed 
his position in reliance on the taxpayer’s acts,^^ 
although the rule of equitable or quasi estoppel, 
the doctrine of which has been extended to pre¬ 
vent a wrong being done whenever in good con¬ 
science and honest dealing a party ought not to be 
permitted to repudiate his previous statements, dec¬ 
larations, or actions, has been applied in such cas- 
es.47 Where a taxpayer has elected to return prof¬ 


its from an installment sale on the theory that the 
profits should be distributed over the period during 
which the deferred payments were to be recei\"ed, 
he cannot subsequently change his election, partic¬ 
ularly where to do so would result in throwing all 
of the profits into a year where collection is barred 
by limitations.^^ An owner of securities not re¬ 
pudiating another’s sale of them may be estopped 
to deny the sale.*^^ 

§ 167. Necessity of Gain or Profit and Real¬ 
ization Thereof 

Income taxes are concerned only with realized gains, 
and usually a sale or other disposition of property Is 
necessary before gain may be included in income. 

In computing income tax on sales of property, 
gain alone represents income,®^ which is not ac¬ 
quired by a transaction which does not result in the 
taxpayer getting or having anything of exchange¬ 
able value he did not have before.^^ Income taxes 


45. U-S.—C. I. R. V. American Light 
& Traction Co., C.C.A., 125 F.2d 
365—Cushing v. U. S., D.C.Mass., 
I’S F.Supp. 83, affirmed, C.C.A., XJ. 
S. V- Dickinson, 95 F.2d 65—Jamie¬ 
son V. U. S., D.C.Mass., 10 F.Supp. 
321. 

4& U.S.—Mot ter v. Patterson, CC. 

A.K:an., 68 F.2d 25'2. 

Knowledge of treasury officials 
Under evidence that treasury de¬ 
partment officials had sufficient in¬ 
formation to put them on inquiry as 
to taxable gain of partner, if any, on 
incorporation of partnership in 1917, 
but that partner and commissioner 
both believed no taxable gain re¬ 
sulted, partner’s failure to report in¬ 
come from incorporation in return 
for 191’7 did not estop partner’s 
donee of stock under gift made in 
1923 to claim cost price of stock as 
value in hands of partner in 1917 in 
computing income tax for 1929, when 
stock was sold.—U. S. v. Dickinson, 
C;C.A.Mass., 9*5 F.'2d 65. 
Clrcumstauces not creating estoppel 
U.S.—C. 1. R. V. Yates, C.C.A., 86 F. 
2d 748—Jamieson v. U. S., D.C. 
Mass., 10 F.Supp. 321. 

47. U.S.—^Robbins v. U. S., Ct.Cl., 
21 P..Supp. 403. 

TajBipayers held estopped 

(1) Where taxpayer at time of ac¬ 
quisition of stock did not set it out 
as income in making his return for 
that year and statute of limitations 
had run against assessing a tax on 
receipt of stock during such year, 
taxpayer was precluded on ground 
of “equitable estoppel’’ from deduct¬ 
ing value of stock when acquired 
from its value when sold in ascer¬ 
taining tax for year of sale, regard¬ 
less of whether taxpayer intended to 


mislead the government.—Robbins v. 
U. S., supra—Chesebro v. U. S., Ct. 
CL, 21 F.Supp. 40'7. 

(2) Taxpayers receiving stock as 
compensation for services could not 
take advantage of Treasury Regula¬ 
tion permitting them to take fair 
market value of stock when it was 
received as its “cost” in computing 
gain or loss on subsequent sale of 
stock, where taxpayers did not re¬ 
turn difference between amount paid 
for stock and amount of its fair 
market value as required by regula¬ 
tion.—^C. I. R. V. Farren, C.C.A., 8'2 
F.2d 141, certiorari dismissed 57 S. 
Ct. 108, 299 U.S. 617, 81 L.Ed. 4'5‘6— 
C. r. R, V. McCrary, C.C.A., *82 F.2d 
141, certiorari dismissed 57 S.Ct. 108, 
299 U.S. 617, i81 L.Ed. 456. 

(3) Taxpayers who made no re¬ 
turn in 1918 for stock received in 
that year as compensation for serv¬ 
ices could not deduct fair market 
value of stock when received as 
“cost” in determining gain on sale 
of stock in 1926, after statute of | 
limitations had run on 1918 taxes, 
notwithstanding no return was made 
in 1918 because of taxpayers’ honest 
belief that no return was necessary 
until stocks were sold.—C. I. R. v. 
Farren, supra—C. I. R. v. McCrary, 
supra. 

(4) Other instances,—^Doneghy v. 

Alexander, C.C.A.Okl., 11'8 F.2d ‘521, 
certiorari denied 62 S.Ct. 65, '314 U. 
S. 6'21, 86 L.Ed. 499—Doneghy v. 

Jones, C.C.A.Okl., 118 F.'2d 521, cer¬ 
tiorari denied 62 S.Ct. 65, 314 U.S. 
^6’21, 86 L.Ed. 499—^Alamo Nat. Bank 
of San Antonio v. C. I. R., C.C.A.Tex., 
9*5 P.2d ‘622, followed in Alexander v. 
C. I. R., 95 F.2d 6'24, certiorari de¬ 
nied 58 S.Ct. 1047, 304 U.S. 677, !82 
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L.Ed. 1'541, rehearing denied 58 S.Ct. 
1056, '304 U.S. 590, 82 L.Ed. 1550, cer¬ 
tiorari denied Alamo Nat. Bank of 
San Antonio by Napier v. C. I. R, 
58 S.Ct. 1047, ’304 U.S. *577, 82 L.Ed. 
1541, rehearing denied 58 S.Ct. 10'55, 
304 U.S. 590, 82 L.Ed. 15‘50. 

48. U.S.—C. I. R. V. Moore, C.C.A, 
48 P.2d 5'26, certiorari denied Gar¬ 
ber V. Burnet, 5-2 S.Ct »8, 284 U.S. 
•620, 76 L.Ed. 528. 

49. U.S.—Stimpson v. C. I. R., C.C. 
A., 5'5 P.2d 81*5, certiorari denied 
52 S.Ct 579, ’286 U.S. 5'55, 76 L. 
Ed. 1289. 

50. U.S.—^Perkins v. Thomas, C.C.A. 
Tex., 86 P.2d 954, affirmed 57 S.Ct 
911, 301 U.S. -eS'S, 81 L.Ed. 13'24— 
Dallas Transfer & Terminal Ware¬ 
house Co. V. C. 1. R., C.C.A.Tex., 70 
P.2d 95—Aiken v. C. I. R., C.C.A., 
35 P.2d 6'20, affirmed Aiken v. Bur¬ 
net, 51 S.Ct 148, '2S2 U.S. 277, 75 
L.Ed. 339. 

33 C.J, p 30*2 note 2. 

“A sale of property gives rise to 
income only to the extent that gain 
is realized over investment”—^C. I. 
R. V. Fleming, C.‘C.A.Tex., 82 F.2d 
3'24, '326. 

Profits accruing to taxpayer in 
margin account carried with broker¬ 
age firm pursuant to arrangement 
voluntarily made by another repre¬ 
sents taxable income, even though 
no money was actually paid to her 
from account during taxable year.— 
Webb V. O. I. R., C.C.A., 67 F.‘2d 859. 

51- U.S.—Dallas Transfer & Ter¬ 
minal Warehouse Co. v. C. I. R., C. 
C.A.Tex., 70 F.2d 9'5—^Pfleghar 
Hardware Specialty Co. v. Blair, 
O.C.A., '30 F.2d 614. 
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are concerned only with realized gains.^- Usually 
a sale or other disposition of property is necessary 
before gain may be included in income,and pa¬ 
per profits or estimated profits are not realized 
gains until the property is sold, that is, until the 
transaction is complcted.^^ So an enhanced value 
of manufactured goods prior to sale is an incre¬ 
ment, but does not become a profit until sale.®® A 
purchase of property does not give rise to tax¬ 
able income until a profit is realized hy the sale 
thereof and the fact that the taxpa 3 'er could 
have realized a profit if he had sold the property is 
immaterial where in fact he did not sell it.®" The 
law is interested in an income from which an ec¬ 
onomic benefit ma^?- be realized, and not a profit 
which is illusory and nonexistent®^ A sale of 
proper!}" by a taxpayer for money or securities hav¬ 
ing a market value in excess of the cost of the prop¬ 
erty ordinarily realizes a taxable gain and a tax¬ 


able profit may be realized from a foreclosure sale 
although the proceeds are not actually received by 
the taxpayer but are applied to payment of the 
mortgage indebtedness.^® 

§ 168. What Are Sales or Dispositions Re¬ 
sulting in Gains in General 

Whether there has been a sale of property for in¬ 
come tax purposes depe^nds on whether there was a rea! 
bona fide transaction, and the issue must be determined 
primarily by ascertaining the intent of the parties and 
considering the legal effect of the whole transaction, and 
not merely the form thereof. 

Whether there has been a sale of property for 
income tax purposes depends on whether there was 
a real bona fide transaction,and the issue must 
be determined primarily by ascertaining the intent 
of the parties, found or inferred from their acts, 
deeds, and relationship,the legal effect of the 


52. U.S.—Burnet v. Bogan, X.Y., 51 
S.Ct. '550, ’2S3 U.S. 404, 75 L. Ed. 
1143, followed in Shaw v. C. I. R., 
C.C.A., 51 F.2d 10S4—C. I- R. v 
Ashland Oil & Refining Oo., C C 

A. 99 F.2d 5SS, certiorari denied 
Helvering v. Ashland Oil & Refin¬ 
ing Co., 59 S.Ct. 7S6, two cases, 305 
U.S. *661, S3 L.Ed. 1057, and Ash¬ 
land Oil & Refining Co. v. C. I. R.., 
•59 S.Ct. 790, two cases, "306 U.S. 
661, S3 L.Ed. 1057—Taylor r. C. I. 

B. , C.C.A, S9 P.2d 465, certiorari 
denied S-S S.Ct. 48, 302 U.S. 727, 82 
L.Ed. 561. 

53. U.S.—Guthro Holding Co. v. C. 
I. R., C.aAX.Y., 138 P.‘2d 16— 
Becker v. Anheuser-Busch, G C.A. 
Mo., 120 P.2d 40*3, certiorari denied 
Anheuser-Busch, Inc. v. Becker, 62 
S.Ct. 105, 314 U.S. *625, 86 L.Ed. 
502—C. I. B. V. Ashland Oil & Be- 
fining Co., C.C.A, 99 F.*2d 588, cer¬ 
tiorari denied Helvering v. Ash¬ 
land Oil & Befining Co., 59 S.Ct. 
7'86, two cases, 306 U.S. 6‘61, S3 L. 
Ed. 105*7 and Ashland Oil & Be- 
finin^ Co. V. C. I. R., 59 S.Ct. 790, 
two cases, 306 U.S. 6*61, 83 L.Ed. 
1057. 

54- U.'S.—General Securities Co. v. 

C. I. B., C.C-A, 123 F.2d 192— 
Taylor v. C. I. B., C C.A, S9 F.2d 
465, certiorari denied 58 S.Ct. 48, 
'30'2 U.S. 727, 82 L.Ed. 561. 

55. U.S.—^Tootal Broadhurst Lee 
Co. V. C. I. B., C.‘G.A, 30 P.2d '239, 
•certiorari denied 49 S.Ct 419, 279 
U.S. 861, 73 L.Ed. 1000. 

56. U.S.—Guthro Holding- Co. v. C. 
I. B., C.C.AN.Y., rS8 P.’2d 16— 
Elverson Corporation v. Helvering, 
C.C.A, 12'3 F.2d 395—C. I. B. v. 
Ashland Oil & Befining Co., C.C. 
A., 99 F.2d 5'S8, certiorari denied 
Helvering v. Ashland Oil & Be¬ 
fining Co., 59 S.Ct 785, two csises, 


306 U.S. 661, 83 LEd. 1057, and 
Ashland Oil & Refining Co. v. C 
I. B., 59 S.Ct 790, two cases, 306 

U. S. 661, 83 L.Ed. 1057—Helvering 

V. Bartlett, C.C.A, 71 F.2d 59*8. 

“Xo man has ever made any prof¬ 
it, gain, or income by the mere pur¬ 
chase of a tract of ground, lot, or 
building. Two acts must be done to 
make a taxable income or profit out 
of a real estate transaction: First, 
the property must be purchased at a 
price; second, the property must be 
sold to one willing, able, and ready 
to purchase and pay for the same in 
cash at an advance over the pur¬ 
chase price paid and expenses in¬ 
curred in making purchase and sale. 
All over the purchase price paid and 
expenses incurred are profits, if any 
there be.”—^Hinkel v. Motter, D.C. 
Kan., 39 F.'2d 159, 162, appeal dis¬ 
missed, C.C.A, Motter v. Hinkel, 42 
P,2d 1018. 

57. U.S.—Helvering v. Bartlett, C. 

C.A, 71 P.’2d 598. 

Gift 

Where taxpayer agreed to deliver 
and sell, or cause corporation to de¬ 
liver and sell, certain property to 
third person, but gave part of prop¬ 
erty to wife, there was no taxable 
profit on property representing gift. 
—Eaton V. White, E.C.Mass., 4 F. 
Supp. 545, reversed on other 
grounds, C.C.A., 70 F.2d 449. 

53, U.S.—Commonwealth Improve¬ 
ment Co. V. C. I. B., C.C.A, 57 F.2d 
47, reversed on other grounds 53 
S.Ct. 198, '287 U,,S. 415, 77 L.Ed. 
399. 

59. U.S.—Scofield V. Le Tulle, C.C. 

A.Tex., 103 F.2d 20, affirmed *60 S. 
Ct. *313, ’SO'S U.S. 415, 84 L.Ed. ‘355, 
rehearing denied 60 S.Ct. 465, 309 
U.S. 694, 84 L.Ed. 1035. 
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60, U.S.—Cooperative Pub. Co. v. C, 
I. B., C.C.A, 115 F.2d 1017. 

61, U.S.—Thai V. C. I. B., C.C.A. 
142 F.‘2d 874. 

62, U.S.—Thai V. C. I. B., supra. 
Transaction, held sale 

(1) Sale of taxpayer’s securities 
by bank, as directed by letter order¬ 
ing subsequent repurchase thereof, 
although owner fixed no price or 
consideration, and although bank 
sold to itself.—Stimpson v. C. 1. R., 
C.C.A., 55 F.2d .815, certiorari denied 
52 S.Ct 579, 286 U.S. 5'55, 76 L.Ed. 
1289. 

02) Owners’ agreement for sale of 
half of corporation’s stock notwith¬ 
standing collateral agreement and 
pledge of stock to secure price.— 
Clemmons v. C. I. R., C.C.A, 5‘4 F.2d 
209. 

(3) Transaction in respect of cor¬ 
porate stock, although only part of 
purchase price was paid in cash. 
U.S.—C. I. B. V. Moore. C.C.A, 48 F. 

2d '5*26, certiorari denied Garber v. 
Burnet, 52 S.Ct 8, 2‘S4 U.S. 630, 76 
L.Ed. 5'28—Merrell v. Evans, B.C. 
Idaho, 8 F.2d 431. 

DC.—Corbett v. Burnet, 50 F.'2d 492, 
'60 App.D.C. 20*2, certiorari denied 
52 S.Ct. 25, 2i84 U.S. 64*6, '76 L.Ed. 
'549. 

(4) Other transactions.—^Lam- 

berth V. C. I. B., C.C.A, 120 F.2d 101 
—Carroll v. C. I. B., C.C.ATex., 70 
F.2d 806—(La Salle Cement Co. v. C. 
I. B., C.C.A, 59 F.2d 361, certiorari 
denied La Salle Cement Co. v. Bur¬ 
net, 53 S.Ct. 79, 287 U.S. 6'24, 77 L. 
Ed. 54*2—Bice Oil Co. v. U. S., D.C. 
Mont., 7 F.Supp. 414. 

Transaction held sal© or other dis¬ 
position 

U.S.—Helvering v. Roth, C.C.A, 115 
P.2d 239—^Atkins v. Bender, D.C. 
La., 26 F.2d 690, affirmed, C.C.A, 
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whole transaction, and not the form thereof, be¬ 
ing of controlling importance.^^ The tax conse¬ 
quences which arise from gains from a sale of 
property are not finally to be determined solely by 
the means employed to transfer legal title, but rath¬ 
er the transaction must be viewed as a whole, and 
each step, from the commencement of negotiations 
to the consummation of the sale, is relevant.®-^ A 
sale by one person cannot be transformed for tax 
purposes into a sale by another by using the latter 
as a conduit through which to pass title and this 
rule has been applied where a corporation was cre¬ 
ated for the sole purpose of passing title to prop¬ 
erty acquired by the taxpayer.®^ 

In determining whether a sale was intended state 
statutes may be considered.®'^ Where an option 
to purchase property could by its terms be exer¬ 
cised only by payment of cash before its expira¬ 
tion, the optionee’s mere notice agreeing to take up 


the option does not create a contract of sale for 
purposes of taxation.®^ A genuine rescission of a 
void sale cannot be regarded as a resale for income 
tax purposes.®^ A taxpayer who has negotiated or 
ratified the sale cannot avoid liability for payment 
of income taxes on income derived from a sale to 
his agent on the ground that the agent %vas dis¬ 
qualified from selling the property to himself.'^® 
Under a provision that gain or loss in the sale or 
exchange of property shall be taken into account 
but that such gain or loss shall not be recognized 
if property held for productive use or investment is 
exchanged for other property to be held for sim¬ 
ilar purpose, gain or loss on the sale or exchange 
of property not held for productive use or invest¬ 
ment, but comprising stock in trade or property 
held primarily for sale, must be taken into account 
in the calculation of income for tax purposesJ^ On 
an accrual basis, ^^total sales” within a regulation 


36 F.2d 1018—Suisman v. Eaton, 
D.C.Conn., 15 F.Supp. 113, affirmed, 
C.C.A., Suisman v. Hartford-Con- 
necticut Trust Co., 83 F.2d 1019, 
certiorari denied ‘57 S Ct. 37, ‘289 
U.S. 573, 81 L-Ed. 42‘2, ‘ rehearing 
denied 57 S.Ct. 115, 299 U.S. 621, 
81 L.Ed. 458. 

Transaction held sale, not loan 
U.S.—Bankers Mortg. Co. v. C. I. R., 
C.C.A.Tex., 142 F.2d 130, denying 
rehearing 141 F 2d ‘357, certiorari 
denied 65 S.Ct. 61, 323 U.S. 727, 89 
Ii.Ed. 583-~Ortiz Oil Co. v. C. I. 
R,, C.C.A.Tex., 102 F.‘2d *508, cer¬ 
tiorari denied 60 S.Ct. 7^, 308 U.S. 
566, 84 L.Ed. 475, 

Transaction held loan, not sale 
U.S.—C. I. R. V. H. F. Neighbors 
Realty Co., C.C.A., 81 F.‘2d 173. 
Transaction held not completed sale 

U. S.—Heilman v. U. S., Ct.Cl., 44 F. 
2d '83. 

Transaction held not sale 

(1) Transaction involving pay¬ 
ment for oil and g:as lease—Burkett 

V. C. I. R., C.C.A., 31 P.'2d '667, cer¬ 
tiorari denied Burkett v. Lucas, 50 
S.Ct. 25, 280 U.S. 565, 74 L.Ed. 619. 

(2) Where plaintiffs, who were 
stockholders in a bankrupt corpora¬ 
tion, advanced money to a new cor¬ 
poration to buy the assets of the old 
corporation at a bankruptcy sale and 
received the entire capital stock of 
the new corporation.—Petree v. U. 
S., D.C.Tenn., 34 F.2d 5'63, affirmed, 
C.C.A., Luttrell v. U. S., 41 F.2d 517, 
certiorari denied Petree v. U. S., 51 
S.Ct. 82, 282 U.S. 877, 75 L.Ed. 7‘7'5. 

(3) Transaction whereby one oil 
corporation acquired another corpo¬ 
ration’s stock and thereafter liqui¬ 
dated such corporation.—C. I. R. v. 
Ashland Oil & Refining* Co., C.C.A., 
99 P.'2d 5*88, certiorari denied Hel¬ 


vering V. Ashland Oil & Refining Co., 
59 S.Ct. 786, two cases, 306 US. 661, 
S3 LEd. 1057, and Ashland Oil & 
Refining Co. v. C. L R., 59 S.Ct. 790, 
two cases, *306 *U.S. 661, 83 L.Ed. 
10*5 7. 

(4) Dividend declared by corpo¬ 
rate taxpayer, payable by distribu¬ 
tion of stock of another company.— 
General Utilities & Operating Co. v. 
Helvering, 56 S.Ct. 18*5, 296 U.S. -200, 
80 L.Ed. 154. 

(5) Other transactions.—^Perata v. 
C. I. R., C.C.A., 89 F.2d 550, rehear¬ 
ing denied 90 F.2d 498—C. 1. R. v. 
•Columbia Pac. Shipping Co., C.C.A., 
77 F.2d 7'59. 

Transaction, held not “sale’’ or “ex¬ 
change” 

U.S.—Hay v. C. I. R, C.C.A., 145 F. 
2d 1001, certiorari denied 65 S.Ct. 
868, 324 U.S. 863, 89 L.Ed. 1419, re¬ 
hearing denied 65 S.Ct 1022, 324 
U.S. 891, 89 L.Ed. 14.38—^Elverson 
Corporation v. Helvering, C.C.A., 
r2'2 F.2d 295. 

63. US.—C. I. R. V. Ashland Oil & 
Refining Co., C.C.A., 99 P.2d *588, 
certiorari denied Helvering v. Ash¬ 
land Oil & Refining Co., 59 S.Ct. 
786, two cases, 306 U.S. 661, 83 
L.Ed. 1057, and Ashland Oil & Re¬ 
fining Co. V. C. I. R., 5'9 S.Ct 790, 
two cases, *306 U.S. 661, -83 L.Ed. 
1057—C. L R. V. Moore, 4i8 P.2d 
526, certiorari denied Garber v. 
Burnet, >52 S.Ct 8, 284 U.S. '6'20, 76 
L.Ed. '528. 

Fxirported. lease held conditional sale 
U.S.—Watson v. C. L R., C.C.A., 63 
F.2d 35. 

Bill of sale held mere settlement of 
debt 

U.S.—Turney’s Estate v. C. I. R., C. 
C.A.Tex., 126 F.'2d 712. 

64. U.S.—C. I. R. V. Court Holding 
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Co., Fla., 65 S.Ct. 707, 324 U.S. 331, 
89 L.Ed. 9’Sl. 

“Where the essential nature of a 
transaction is the acquisition of 
property, it will he viewed as a 
whole, and closely related steps will 
not be separated either at the in¬ 
stance of the taxpayer or the taxing 
authority.”—^C. 1. R. v. Ashland Oil 
& Refining Co., C.C.A., 99 P.2d 588, 
591, certiorari denied Helvering v. 
Ashland Oil & Refining Co., 59 S.Ct 
786, two cases, 306 U.S. 661, 83 L.Ed. 
1057, and Ashland Oil & Refining Co. 
V. C. I. R., 59 S Ct. 790, two cases, 
306 US. 661, .83 L.Ed. 1057. 

65. U.S.—C. I. R. V. Court Holding 
Co., Fla, 65 S.Ct 707, 324 U.S. 331, 
89 L.Ed. 981. 

Agent as conduit of title 
U.S.—Helvering v. New President 
Corporation, C.C.A., 122 F.'2d 92. 

66. U.S.—Mclnerney v, C, I. R., C. 
C.A., 82 P.2d 665. 

67. U.S.—Stimpson v. C. I. R., C C. 
A., 55 P.'2d 815, certiorari denied 
52 S.Ct 579, 286 U.S. 555, 76 L.Ed. 
1289. 

68. U.S.—Chisholm v. C. I. R., C.'C. 
A., 79 F.2d 14, 101 A.L.R. '200, cer¬ 
tiorari denied Helvering v. Chis¬ 
holm, 56 S.Ct 174, 296 U.S. 641, 80 
L.Ed. 456. 

Contract held option and not con¬ 
tract of sale 

U.S.—Lawler v. O. I. R., C.C.A., 78 
F.2d 56‘7. 

69. U.S.—Penn v. Robertson, C.C.A. 
N.a, 115 F.2d 167. 

70. D.C.—Roerich v. Helvering, 115 
P.2d 39, 73 App.D.C. 13, certiorari 
denied 61 S.Ct 740, 312 U.S. 700, 
'85 L.Ed. 1134. 

71. U.S.—Harr v. MacLaughlin, D. 
C.Pa,, 15 F.Supp. 1004. 
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defining gross income are the accounts receivable 
arising from the sales Although a contract for 
the sale of land was for the sale of an entire tract, 
where the contract was superseded and the land 
sold in separate tracts in accordance with the su¬ 
perseding contract, as respects liability’ for income 
tax on the profits, there were separate salesJ^ 
Dealings in property. A transfer to the taxpayer 
of community property pursuant to a property set¬ 
tlement agreement between the taxpa^’er and his 
wife constitutes a dealing in property within a stat¬ 
ute making gains derived from dealings in prop¬ 
erty taxable p and, where realty was sold under 
a contract which was not consummated but under 
which the owners received a certain sum, the 
amount so received was a gain or profit from “deal¬ 
ings in property’’ within the statuteJ^ 

Disposition. Within a provision that the gain 
from sale or other disposition of property shall be 
the excess of the amount realized therefrom over 
the adjusted basis provided for determining gain, 
the payment of a claim is a disposition,*^6 and so is 
the use of the property to discharge a husband's 
liability to his wife for alimony and support of a 
childThe use of notes owned by the taxpayer 
as consideration for the acquisition of stock con¬ 
stitutes a disposition of the notes.^S The creation 
of an irrevocable trust in a note received by the 
vendor of realty and previously reported as payable 
on installment basis was a disposition otherwise 
than by sale or exchange within a provision render¬ 
ing the vendor liable for income tax on the total 
amount of profit represented by the value of the ob¬ 
ligation Merely taking property is not a final 
disposition of it which will result in taxable gain.^® 


§ 169. Options 

The mere acquisition of an option or its transfer 
without consideration does not result in taxable earnings; 
and an option which is never exercised never becomes 
valid as respects a tax on profits. 

One is not to be taxed as on income merely be¬ 
cause he acquires an option which he might sell for 
value and the transfer without consideration of 
a mere option to purchase property does not result 
in taxable earnings or profit to either the transfer¬ 
or or the transferee.An option which is never 
exercised never becomes valid as respects a tax on 

profits.SS 

§ 170. Computation of Gain 

As a general rule, income or taxable gain arising from 
the sale of property is that which one receives for it in 
excess of its cost; and in computing such gain every 
proper factor that would go to make up profit or loss 
should be taken into account. 

General provisions fixing the basis for deter¬ 
mining gain from the sale of property apply to all 
gains from the sale of property taxed by the act in 
the absence of any stated exceptions.^4 Under pro¬ 
visions defining gross income as including gains 
from sales or dealings in property, and regarding 
the manner of computing gain from the sale or 
other disposition of property, congress intended a 
measurement of values under the circumstances in¬ 
dicated notwithstanding difficulties in determining 
those values.^5 The government is entitled to tax 
the true net income computed as the law allows.^® 
As a general rule, income or taxable gain arising 
from the sale is that which one receives for his 
property in excess of its cost,^*^ that is, the differ- 


72. U.S.—Spring City Foundry Co. 
V. C. I. R„ 54 S.Ct. 644, '292 U.S. 
l!S2, 78 iLEd. 1200, rehearing de¬ 
nied ’54 S-Ct. S’57, two cases, 2'92 
U.S. 613, 78 L.Ed. 1472. 

73. U.S.-—Davis v. U. S., Ct.CL, 46 
F.2d 377. 

74- U.S.—Johnson v. U. S., C.C.A. 
CaL, 135 P.2d 125. 

75. U.S.—Doyle v. C. I. R., C.C.A., 
110 P.2d 157, 130 A.L.R. 989, cer¬ 
tiorari denied Doyle v. Helvering, 
•61 S.Ct. 13, '311 U.S. 6'58, ‘85 D.Ed. 
42'2. 

76. U.S.—^Herbert's Estate v. C. I. 
R., C.C.A., 1*39 P:2d 756, certiorari 
denied '64 S.Ct. 1263, 522 U.S. ‘752, 
88 HEd. 15.82. 

77. U.S.—C. 1. R. V. Halliwell, C.C. 
A., 131 F.2d 642, certiorari denied 
Halliwell V. C. I. R., 63 S.Ct. 1029, 
319 U.S. 741, 87 U.Ed. 1698. 

78. U.S.—C. I. R. V. Sisto Financial 
Corporation, C.C.A., 139 F.'2d -253. 


79. U.S,—Marshall v. U. S., D.C. 
Cal., *26 P.Supp. 580. 

80. U.S,—Gutbro Holding Co. v. C. 
I. R., C.C.A.N.X., 138 F.2d 16. 

81. U.S.—Helvering v. Bartlett, C.C. 
A., 71 P.2d '598. 

82. U.S,—^Helvering v. Bartlett, su¬ 
pra, 

83. U.S.—Patterson v. Motter, H.C. 
Kan., 55 F.2d 692, affirmed, C.C. 
A., Motter v. Patterson, 6i8 F.2d 
252. 

84. U.iS.—MacLaughlin y. Alliance 
Ins. Co. of Philadelphia, Pa., 52 
S.Ct. 538, '286 U.S. *244, '76 D.Ed. 
1083—Dick V. C. I. R., C.C.A, 76 
F.'2d 265, certiorari denied 56 S.Ct 
99, 29-6 U.S. 58.8, 80 L.Ed. 415. 

‘*Gaug-er” defined see infra § 670. 

85. U.S.—'C. I. R. v‘ Mesta, 123 F. 
2d 986, certiorari denied Mesta v. 
C. I. R., 62 S.Ct. 1290, 31'6 U.S. 
'695, 86 L.Ed. 1765, rehearing de¬ 
nied 63 -S.Ct. 24. 317 U.S. 704, 187 
L.Ed. 562. 
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86. U.S.—La Salle Cement Co. v. C. 
I. R, C.C.A., 59 F.2d 361, certiorari 
denied La Salle Cement Co. v. Bur¬ 
net, 53 S.Ct. 79, '287 U.S. 624, 77 L. 
Ed. 542—Dal” V. Anderson, D.C.N. 
Y., 37 F.2d 728. 

AllocatloxL of profits 
D.C.—^Wagner v. Lucas, ‘38 F.2d 391, 
59 App.D.C. 219. 

Separate contracts not construed to¬ 
gether 

Contract for conveyance of land 
and standing timber acquired prior 
to March 1, 1913, and separate con¬ 
tract for sale of lumber mill, adja¬ 
cent property, etc., acquired after 
March 1, 1913, cannot be construed 
together for tax purposes.—^Arkan¬ 
sas Land & Lumber 'Co. v. Burnet, 
50 F.2d 489, 60 App.D.C. 199. 

87. U.S.— W. L. Moody Cotton Co. 
V. C. I. R., C.C.A.Tex., 143 F.2d 
712—Thomas v. Peckham Oil Co., 
C.C.A.Tex., 115 P.‘2d 685—Josey v. 

I C. I. R., C.C.A., 104 F.2d 45'3—Ortiz 
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ence between the cost of the property and the value 
of money or other property received therefor.^S 
In computing gains on the sale of propert}^ every 
proper factor that would go to make up the profit 
or loss should be taken into account,^^ and the 
gain is not measured merely by the difference be¬ 
tween the sale price and the purchase price.^® 
Thus, under the statutes, it has been held that the 


basis for determining the gain shall be the pur¬ 
chase price of the property sold^t or, as discussed 
supra § 96, in the case of property purchased pri¬ 
or to March 1, 1913, the value of the property as 
of that date, to which are added sums spent in sub¬ 
sequent allowable capital additions and from 
such sum is deducted allowable depreciation and de¬ 
pletion, whether or not in fact taken.^3 Xhe re- 


Oil Co. V. C. I. R., C.C.A.Tex., 10'2 ' 
F.2d SOS, certiorari denied '60 S.Ct. 
7S, 308 U.S. ‘566, 84 L.Ed. 475— 
Perkins v. Thomas, C.C.A.Tex., 86 
F 2d 954, aflarmed Thomas v. Perk- 
ms, 57 S.CL 911, 301 U.S. ‘655, 81 
L Ed. 1324—Rogan v. Blue Ridge 
Oil Co., C.C.A.CaI., .83 F.2d 420, 
certiorari denied Blue Ridge Oil 
Co. V. Rogan, ‘57 S.Ct. 38, 299 U.S. 
574, 81 L.Ed. 423—Marine Trans¬ 
port Co. V. C. I. R., C.G.A., 77 F. 
2d 177—Fawsett v. C. I. R., C.C.A., 
63 F.2d 445, certiorari denied 54 
S.Ct. 59, 290 U.S. 641, 78 L.Ed. 556 
—Rice V. C. I. R., C.C.A., 47 F.‘2d 
99—Smith v. Nichols, D.C.Mass., 
28 P.2d 629, reversed on other 
g-rounds, C.C.A., Nichols v. Smith, 
35 F.2d 93S. 

Contract 

Any taxable gain by reason of 
transfer of contract was difference 
between cost and amount received 
pursuant to sale.—Pearsall v. U. S., 
Ct.CL. 49 F.2d 661. 

Sale of land for land and cash. 

Under statutes providing that gain 
shall be the excess of the amount 
realized over the cost or value on 
that date of .property acquired prior 
to March 1, 1913, and providing fur¬ 
ther that if property held for pro¬ 
ductive use or investment is ex¬ 
changed solely for property of like 
kind the gain shall not be recog¬ 
nized, but that if money is also re¬ 
ceived in the exchange, the gain, if 
any, shall be recognized, but only in 
an amount not in excess of the mon¬ 
ey received, where a taxpayer sold 
land, acquired before the named 
date, for land and cash, and, con¬ 
sidering the value of the land and 
cash received, realized a gain of an 
amount greater than the cash re¬ 
ceived, there was a taxable gain to 
the extent of the cash received.— 
Leach v. O. 1. R., C.C.A., 91 P,2d 551. 

88. U.S.—C. I. R. V. -Sisto Financial 
Corporation, C.C.A., 139 F.2d '253— 
Moran v. U. S., Ct.Cl., 19 F.Supp. 
557, certiorari denied '58 S.'Ct. ‘64'2, 
303 U.S. 643, 82 L.Ed. 110*2, rehear¬ 
ing denied 58 S.Ct. 829, 303 U.S. 
669, 82 L.Ed. 1125—Seaboard Air 
Line Ry. Co. v. U. S., 67 Ct.Cl. 160. 

89. U.S.—^Rieck t. Heiner, D.C.Pa., 
20 F.2d 208. 

Sale to stockholders for less than 
market price 

(1) Where there is a sale of prod¬ 


uct of corporate taxpayer to stock¬ 
holders below market value, a dis¬ 
tribution amoBsg stockholders is ef¬ 
fected and the price obtained is not 
determinative in computing the tax¬ 
payer’s income, a part of which is 
thereby distributed.—^Eastern Car¬ 
bon Black Co. V. Brast, C.C.A.W.Va., 
104 F.2d 4.60. 

(2) TVTiere corporation sells an 
asset to a stockholder for less than 
its market value, the difference be¬ 
tween sale price and such market 
value must be included in gross in¬ 
come of corporation —Palace Thea¬ 
tre V. U. S., C.C.A.Ind., 148 F.’2d 30. 
Cost of newspaper 
U.S.—Cooperative Pub. Co. v. C. L 

R. , aC.A., 115 F.'2d 1017. 

90. U.S.—Jones v. C. I. R., C.C.A., 
72 F.2d 114, certiorari denied 5'5 S. 
Ct. >515, '294 U.S. 716, 79 L.Ed. 1249. 

91. U.S.—Jones v. C. I. R., supra, 

92. U.S.—^Franklin Lumber & Pow¬ 

er Co. V. O. I. R., C.C.A., 50 P.2d 
1059—U. S. V. Garbutt, C.C.A. 
Wyo., 35 F.2d 924. | 

93. U.S.—U. S. V. Ludey, CtCl., 47 

S. Ct. 60S, 274 U.S. '295, 71 L.Ed. 
1054—C. I. R. V. Kennedy Laundry 
Co., C.C.A., 13‘3 F.'2d '660, certiorari 
denied Kennedy Laundry Co. v. 
Helvering, 6‘3 S Ct. 1434, 319 U.S. 
770, 87 L.Ed. 1718, rehearing de¬ 
nied Kennedy Laundry Co. v. C. 
I. R, 64 .S.Ct. 29, 320 U.S. .810, 88 
L.Ed. 489—Helvering v. Virginian 
Hotel Corporation of Lynchburg, 
C.C.A., 132 F.'2d 909, affirmed 63 
S.Ct. 1260, 319 U.S. 523, 87 L.Ed. 
1561, 152 A.L.R. '871, rehearing de¬ 
nied '64 S.Ct. 27, 3'20 U.S. 810, 88 
L.Ed. 489—Beckridge Corporation 
V. C. I. R., C.C.A,, 129 F.'2d ‘318— 
Meadow Land & Improvement Co. 
V. C. I. R., C.C.A,, 124 F.2d '297— 
Kittredge v. C. I. R., C.C.A., 88 P. 
2d 6'32—Jones v. C. I. R., C.-CA., 

72 P.’2d 114, certiorari denied *55 S. 
Ct. 515, '294 U.S. 716, 79 L.Ed. 1249 
—^Franklin Lumber <fe Power Co. v. 
€. I. R., C.C.A., 50 P.’2d 1059— 
Fidelity-Philadelphia Trust Co. v. 
C. I. R., C.C.A., 47 F.2d 36—Koepfli 
V. C. I. R., C.C.A,, 41 F.'2d '606— 
U. S. V. Garbutt, C.C.A.Wyo., 3'5 
P.2d 924—Old Colony Trust Co. v. 
White, D,C.Mass., '34 P.2d 44i8— 
Hardwick Realty Co. v. C. I. R., 
C.C.A., 29 P.‘2d 498, -certiorari dis¬ 
missed 49 S.Ct. '349, 279 U.S. 876, 

73 L.Ed. 1010—Rieck v. Heiner, C. 
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C.APa., 25 F.'2d 453, certiorari de¬ 
nied 48 S.Ct. 603, '277 U.S. 60S, 72 
L.Ed. 1013—Rieck v. Heiner, D.C. 
Pa., ‘20 P.2d 208—Heep Oil Corpo¬ 
ration V. U. S., 32 F.Supp. 762. 
D.C.—Herder v. Helvering, 10’6 F.2d 
153, 70 App.D.C. 287, certiorari de¬ 
nied 60 S.Ct. 262, 308 U.S. 617, 84 
L.Ed. 515, rehearing denied 60 S. 
Ct. 377, 308 U.S. 639, 84 L.Ed. 530, 

“Allowable” depreciation 
The obligation of lessee to return 
leased woodworking machinery and 
equipment at the termination of the 
lease in as good condition as when 
received, and the repair, maintenance 
and improvement of the leased ma¬ 
chinery and equipment by the lessee, 
did not prevent depreciation from 
becoming "allowable" with respect 
to such property, for purpose of de¬ 
termining lessor’s taxable gain on 
sale of the property; and a provi¬ 
sion of supplemental agreement be¬ 
tween lessor and lessee of wood¬ 
working machinery and equipment 
which gave lessor the right during 
the term of the lease to sell its 
property to lessee for the amount 
for which the lessor had acquired 
the property did not have any effect 
upon the amount of “allowable" de¬ 
preciation.—Forrester Box Co. 'v. C. 
I. R., C.C.A., 12‘3 F.2d 225. 

Depreciation not allowed or allow¬ 
able 

U.S.—Perkins v. Thomas, C.C.A.Tex, 
•86 F.'2d 9'54, affirmed 57 S.Ct. 911, 
301 U.S. 65'5, 81 L.Ed. 1324—Hall v. 
U. S., 43 F.Supp. 1.30, 95 Ct Cl. 539, 
certiorari denied 62 S.Ct. 944, 316 
U.S. 664, 86 LEd. 1740, rehearing 
denied 62 S.Ct. 110'5, 316 U.S. 709, 
86 L.Ed. 1776. 

Depreciation “previously allowed” 

(1) Revenue Act of 1924 relating 
to computation of cost basis for de¬ 
termining gain or loss from disposi¬ 
tion of property acquired prior to 
March 1, 1913, and permitting ad¬ 
justment for depreciation, etc., "pre¬ 
viously allowed," was held to refer 
only to allowances made under a 
revenue act in determination of 
federal taxes.—C. I. R. v. Union Pac. 
R. Co., C.C.A., 88 P.'2d 637—Helver- 
mg V. St. Louis Southwestern Ry. 
Co., C.C.A., -84 'P.'2d 857. 

(2) Where sheep had been ac¬ 
quired by t-axpayer for purpose of 
breeding, for sale of wool and for 
resale of some of the sheep from 
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suiting figure gives tlie value of tlie thing sold,®^ 
which is subtracted from the sale price to ascertain 
the gain.^5 The taxable gain may be further re¬ 
duced to the extent of capital investments not oth¬ 
erwise entering into the computation, which add to 
the value of the property sold;®^ but a taxpayer 
who sold his interest in a railroad building venture 
to his associates therein is not entitled to deduct 
unpaid material bills which his associates agreed 
to, but did not, pay and which were asserted against, 
but never paid by, the taxpayer.^’^ Where several 
parcels of property had been purchased and one had 
been sold for more than the total cost, the entire 
sale price of another parcel subsequently sold is 
deemed income for tax purposes in the absence of 
an allocation of cost to each parcel for tax pur- 
poses.9^ A provision relating to the basis for de¬ 
termining gain and requiring that proper adjust¬ 
ment shall be made for expenditures, losses, or oth¬ 
er items properly chargeable to capital account in¬ 
cludes a restoration of depletion to capital when the 
termination of a lease without extraction of ore 
forces the reconsideration of depletion.^^ 

Under the Silver Purchase Actj where the tax¬ 
payer purchases silver bullion at various times and 
thereafter sells it in different lots by separate sales, 
the fax is properly imposed on the profits of each 
sale, calculated on the excess of receipts from such 
sales over the average cost of all the silver bullion 


plus allowable expenses,^ and a contention that the 
sales constitute a single transaction and that the 
tax should be calculated on the difference between 
the aggregate receipts and cost thereof plus allow¬ 
able expense is untenable.^ 

Repossession of property sold on installment heu- 
sis. Under a provision relating to the computation 
of gain or loss on disposition of installment obli¬ 
gations, it has been held that on repossession of 
property sold on an installment basis the taxpay¬ 
er's profit should be computed on the basis of the 
difference between the market value of the property 
when repossessed and the basis of the obligation 

canceled.^ 

§ 171. - Cost or Value of Property in 

General 

Cost of the property sold as a basis for computing 
gain on the sale Is the cost to the taxpayer, which Is 
usually regarded as the amount paid in the acqu sition 
thereof or the value of what was given for it when ac¬ 
quired. Value is the price which would result from 
fair negotiations between a willing seller and a willing 
buyer. 

It has frequently been provided in the various 
revenue acts that the gain from the sale of prop¬ 
erty shall be the excess of the amount realized 
therefrom over the basis provided, which is usually 
the cost of the property. This means the cost to 
the taxpayer,^ which may be entirely different from 
the cost history of the property purchased.^ Under 


time to time so that depreciation of 
the flock was not allowable to the 
taxpayer annually, the basis for de¬ 
termining gain on sale of the sheep 
in 1938 was their cost, less depreci¬ 
ation which had been erroneously 
taken and allowed for prior years.— 
Belknap v. U. S., V.C.Ky., 55 P.Supp. 
90. 

^ ir.S.—Jones V. C. I. C.C.A., 72 
P.2d 114, certiorari denied 55 S.Ct 
£15, 204 U.S 716, 79 L.Ed. 1249— 
U. S. V. Garbutt, C.C.A.Wyo., 35 
P.2d 924. 

Cost or value of property In general 
see infra § 171. 

95. U.S.—Jones v. C. I. R., C C.A., 
72 F.2d 114, certiorari denied 55 
S.Ct. 515, 204 U.S. 716, 79 L.Ed. 
1249—U. S. V. Garbutt, C.C.A.Wyo., 
35 F.2d 924—Belknap v. U. S., D. 
C.Ky., 55 F.Supp. 90. 

96, U.S.—Clemmons v. C. 1. R., C. 
C.A., 54 F.2d 209. 

BouTble credit 

Taxpayer charging himself with 
sales and crediting himself with 
purchases during year was not en¬ 
titled. on sale of business, to credit 
for stock on hand in determining in¬ 
come tax—^Hurwita v. C. L R., C.C. 
A., 45 F.2d 780. 


97. U.S.—Kell V. C. I. R., C.C.A,Tex., 

88 F.2d 453. 

sa U.S.—U. S. V. Pulver, B.C.Fla., 
41 F.Supp. 20. 

99. U.S.—Douglas v. C. I. R., 64 S. 
Ct. 988, 322 U.S. 275, 88 L.Ed. 1271. 

1. U.S.—Manufacturers Trust Co. v. 
U. S., Ct.Cl., 32 P.Supp. 289, cer¬ 
tiorari denied 61 S.Ct. 710, 312 U. 
S. 691, 85 L.Ed. 1127. 

2. U.S.—Manufacturers Trust Co. v. 

U. S., supra. 

3. U.S.—^Edward Barron Estate Co. 

V. U. S., D.aCal., 38 P.Supp. 1016. 
Computation held made on erroneous 

basis 

U.S.—^Wilcox V. Henricksen, D.C. 
Wash., 31 F.Supp. 700. 

4. U.S.—Reis v. C. I. R., CC.A., 142 
F.2d 900—Borin Corporation v. C. 
I. R., C.C.A., 117 F.2d 917, certio¬ 
rari denied 62 S.Ct. 72, 314 U.S. 
638, 86 L.Ed. 512—Unaka & City 
Nat. Bank v. U, S., C,C.A.Tenn., 50 
F.2d 1031, certiorari denied 52 S. 
Ct. 24, 284 U.S. 645, 76 L.Ed. 548— 
Pratt-Mallory Co. v. U. S., Ct.Cl., 
12 P.Supp. 1020—Seaboard Air 
Line By. Co. v. U. S., 67 Ct.Cl. 160. 

D.C.—^Atkins’ Estate v. Lucas, 36 F. 
2d 611, 59 APP.D.C, 151. 
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Property acquired by promoters of 
taxed corporation 

On promoters’ acquisition of lease¬ 
hold for corporation it became equi¬ 
table owner, as regards corporation’s 
taxable profits from sale of leasehold, 
and promoters could not take advan¬ 
tage of corporation by making profit 
on transfer of legal title to corpo¬ 
ration.—Westlake Public Market v. 
C. I. R., C.C.A., 69 F.2d 291. 

Cost of good will 

Expenditures for creating good will 
could be included in cost of the good 
will in computing taxable capital 
gain from a sale of taxpayer’s as¬ 
sets even though the expenditures 
may have been ill-advised and unpro¬ 
ductive and may have retarded rather 
than promoted the desired end.— 
Cooperative Pub. Co. v. C. I. R., C.C. 
A., 115 P.2d 1017. 

5. U.S.—Reis v. G. I. R., C.C.A., 142 

F.2d 900. 

Cost of restoratioa of destroyed prop¬ 
erty 

In determining taxable gain arising 
from reorganization between two cor¬ 
porations owned by taxpayer, 
amount received by corporation for 
preferred stock and paid to taxpayer, 
under contract for restoration of 
property belonging to corporatlott 
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some provisions the basis for determining gain is 
the cost of the property increased or decreased ac¬ 
cording to certain receipts, expenditures, or losses 
chargeable to capita! account.® While this is not 
always or necessarily true,*^ the cost of property 
usually is regarded as the amount paid in the ac¬ 
quisition thereof® or the value of what was given 
for it when acquired.® 

Cost, used as a basis for determining gain from 
the sale of land ordinarily is made up of two items: 
(1) The amount paid for the land. (2) The outlay 
for any improvements thereon.^® Where a tax¬ 
payer purchased property for an amount in excess 
of its market value, his purpose in doing so is a 
question of intent,and on the issue of the proper 
cost basis in computing income derived from a sub¬ 
sequent sale he has the burden of proving that the 
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amount so paid was not for a purpose other than 
the acquisition of the property.^® Where the orig¬ 
inal contract of sale to the taxpayer was rescind¬ 
ed and a new contract resulting in a reduced pur¬ 
chase price was subsequently executed, the proper 
basis for measuring gain from a sale by the taxpay¬ 
er was the cost as fixed by the second contract.^® 

Generally each purchase is a separate unit as to 
which cost and sale price are to be compared,and 
this rule is applicable where unrelated property sep- 
aratety acquired and which might have been sepa¬ 
rately sold is transferred to one purchaser for a 
lump sum after ascertaining the value of each lot,^® 
Cost of the property may be allocated among vari¬ 
ous things.^® Where property purchased at one 
time is sold piecemeal, the cost of property sold in 
any given tax year is properly allocated to each 


after destruction by fire, could not 
be calculated as part of cost of prop¬ 
erty.—Nashville Warehouse & Eleva¬ 
tor Corporation v. C. I. R., C.C.A., 
105 F.2d S83. 

€. U.S.—Detroit Edison Co. v. C. I. 

R. , C.C.A.. 131 F.2d 619, affirmed 63 

S. Ct. 902, 319 U.S. 98, 87 L.Ed. 1286. 
Expenditures in obtaining possession 

of premises 

Where value of building erected 
by lessee which became property of 
taxpayers operating on a cash re¬ 
ceipts basis, as legatees of original 
lessor, on forfeiture of lease, was in¬ 
come realized for income tax pur¬ 
poses. expenditures made by taxpay¬ 
ers in obtaining possession of the 
leased premises, such as attorney’s 
fees, sheriff’s fee and publication of 
notice, title examination, appraisers’ 
fees, could be made a capital charge 
and added to the cost of property as 
a basis for computing capital gain or 
loss on subsequent disposition of the 
premises.—Mississippi Val. Trust Co. 
V. U. S., D.C.Mo., 61 F.Supp. 451. 

7. tJ.S.—Majestic Securities Corpo¬ 
ration V. C. I. R., C.C.A, 120 F.2d 
12 . 

S. U.S.—Vandenberge v. C. I. R., C. 
C.A.Tex., 147 F.2d 167, certiorari 
denied 65 S.Ct. 1556, 325 U.S. 875, 
89 L Ed. 1993, rehearing denied 66 
S.Ct. 14—Majestic Securities Cor¬ 
poration V. C. I. R., C.C.A., 120 F. 
2d 12—Forstmann v. Rogers, D.C. 
N.J., 31 F.Supp. 660, reversed on 
other grounds on rehearing 35 F. 
Supp. 916, affirmed, C.C.A., 128 F. 
2d 126. 

D.C.—Seymour Mfg. Co. v. Burnet, 
56 F.2d 494, 61 App.D.C. 22. 

Source of funds paid held immaterial 
In determining taxable gain aris¬ 
ing from reorganization between two 
corporations owned by taxpayer, en¬ 
tire item of purchase price of prop¬ 
erty transferred to reorganized cor¬ 


poration was required to be included 
in figuring cost of property, notwith¬ 
standing amount over and above cash 
down payment was paid from insur¬ 
ance proceeds when property -was de¬ 
stroyed by fire.—^Nashville Ware¬ 
house & Elevator Corporation v. C. 
I. R., C.aA., 105 F.2d 883. 

9. U.S.—Forstmann v. Rogers, C.C. 
A.N.J., 128 F.2d 126—Tex-Penn Oil 
Co. V. C. I. R., C.C A.. S3 F.2d 618, 
affirmed 57 S.Ct. 569, 300 U.S. 481, 
81 L.Ed. 755—Benedum v. C. I. R, 
C.C.A., S3 F.2d 518, affirmed 57 S. 
Ct. 569, 300 U.S. 481, 81 L.Ed. 755 
—Parriott v. C. I. R., C.C A., 83 F. 
2d 518, affirmed 57 S.Ct. 569, 300 U. 
S. 481, 81 L.Ed. 755. 

10. U.S.—^Acacia Park Cemetery 

Ass’n V. C. I. R., C.C.A., 67 P.2d 
700. 

Expenditures in aid of construction | 
Amounts furnished by railroad pro- j 
moter over and above grants and do¬ 
nations to railroad in aid of con¬ 
struction thereof could properly be 
considered in determining basic costs 
of railroad for purpose of taxing 
profits realized by promoter on sale 
of railroad.—Kell v. C. I. R., C.C.A. 
Tex., 88 F.2d 453. 

Trust for improvement 
Where cemetery corporation en¬ 
tered into trust agreement under 
which twenty per cent of income 
from sale of cemetery lots was de¬ 
posited with trustee as an improve¬ 
ment fund, but improvement pro¬ 
gram was entirely under corpora¬ 
tion’s control without regard for 
improvement fund and fund could be 
used without restriction to enlarge 
cemetery, and it appeared that corpo¬ 
ration was principal beneficiary of 
expenditures from fund, corporation 
was entitled to no deduction on theo¬ 
ry that fund constituted a trust fund, 
Irrespective of whether fund was a 
valid trust, and commissioner, in 
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denying corporation a deduction of 
twenty per cent of gross receipts, 
properly adopted as basis for cost of 
each year’s sales the cost of land 
plus cost of land improvement allo¬ 
cated proportionately to square feet 
of land in lots sold.—National Me¬ 
morial Park V. C. I. R., 145 P.2d 1008, 
certiorari denied 65 S.Ct. 861, 324 
U.S. 858, 89 L.Ed. 1416. 

11. U.S.—Majestic Securities Corpo¬ 
ration V. C. 1. R., C.C.A., 120 P.2d 
12 . 

12. U.S.—Majestic Securities Cor¬ 
poration V. C. I. R., supra. 

13. U.S.—Borin Corporation v. C. I- 
R., C.C.A. 117 P.2d 917, certiorari 
denied 62 S.Ct 72, 314 U.S, 638, 86 
L.Ed. 512. 

14. U.S.—Lakeside Irr. Co. v. C. I. 
R., C.C.A.Tex., 128 F 2d 418, cer¬ 
tiorari denied Lakeside Irrigation 
Co. V. C. I. R., 63 S.Ct 71, 317 U.S. 
666, 87 L.Ed. 535. 

15. U.S.—Lakeside Irr. Co. v. C. I. 
R., supra. 

16. U S.—D. W. Klein Co. v. C. I. R.. 
C.C.A, 123 F.2d 871, certiorari de¬ 
nied D. W Klein Co. v. Helvering, 
62 S.Ct 907, 315 U S. 819, 86 L.Ed. 
1216—U. S. V. Rogers, C.C.A.Cal., 
120 F.2d 244, reversed on other 
grounds on rehearing 122 P.2d 485 
—C. I. R. V. Laguna Land & Water 
Co., C.C.A., 118 P.2d 112. 

Allocation to reserved interest 
U.S.—C. I. R. V. Lewis, C.C.A., 132 
P.2d 709—C. 1. R. V. Roeser & Pen¬ 
dleton, 118 P.2d 462, certiorari de¬ 
nied Roeser & Pendleton v. C. I. 
R., 62 S.Ct 77, 314 U.S. 635, 86 L. 
Ed. 509, rehearing denied 62 S.Ct 
i75, 314 US. 711, 86 L.Ed. 567— 
Columbia Oil & Gas Co. v. C. I. R., 
C.C.A.Tex., 118 P.2d 459—Perkins 
1 V. Thomas, C.C.A.Tex., 86 P.2d 954, 
affirmed Thomas v. Perkins, 57 S. 

! Ct 911, 301 U.S. 655, 81 L.Ed. 1324. 
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property,^’^ and not determined on the whole of 
the property purchased when it is all ultimately dis¬ 
posed of, regardless of the time element.^^ As re¬ 
spects gain on a subsequent sale, an interest pur¬ 
chased in a going concern’s capital includes good 
will, which cannot be treated as a gift.^9 Where 
there w-as no gain and the taxpayer is not seeking 
to deduct a loss, the element of the cost of good 
will is immaterial 

The use of the word ''cost” does not preclude the 
computation and assessment of the taxable gains 
on the basis of the value of property rather than 
its cost wrhere there is no purchase by the taxpayer, 
and thus no cost at the controlling date.-^ Value 
is the price which would result from fair negotia¬ 
tions between a willing seller and a willing buyer.^^ 

Particular matters affecting cost or value. Vari¬ 
ous matters have been considered as affecting the 
cost or value of property.^^ Where the property 
was received some years after payment of the pur¬ 
chase price and no interest was allowed on the pur¬ 
chase price, interest should not be added as a part 
of the cost of the property.24 A provision permit¬ 
ting proper adjustment to be made for any expen¬ 
diture or item of loss properly chargeable .to capital 
account means such items as add to the value of the 
property,25 but taxes and interest do not fall in 
that class and in the absence of express provi¬ 
sion therefor in the act the taxpayer is not author¬ 
ized to add taxes and interest on the unpaid por¬ 


tions of the purchase money to the cost of the prop- 
erty.^7 An amount representing liability for per¬ 
petual care of cemetery lots is not part of the cost 
of the land to the cemetery corporation.^^ Under 
a provision fixing the basis for determining the 
gain from the sale of property as the cost of such 
property, it is the cost of the property sold which 
is determinative of the question,^^ and where the 
taxpayer had razed a house which was on the prop¬ 
erty when he bought it, and thereafter sold the 
property without rebuilding the house, the cost of 
the house and improvements made thereon prior 
to its razing cannot be considered in determining 
the cost of the property.^O Grants and donations 
to a railroad in aid of construction thereof cannot 
be considered in determining the basic cost of the 
railroad for the purpose of taxing profits realized 
by a promoter on sale of the railroad.^^ In deter¬ 
mining the value of property of a public utility on 
the date of its acquisition, consideration must be 
given to both the developed and undeveloped rights 
of the company,and it should be credited with 
going concern value furthermore, reproduction 
cost may be considered.^^ 

Property acquired as estate by the entirety. Un¬ 
der a statute fixing the cost of the property as the 
basis for determining taxable gain or loss, but pro¬ 
viding that the basis shall be the fair market value 
at the time of acquisition if the property was ac¬ 
quired by bequest, devise, or inheritance, in com- 


17. tr.s.—Reis V. C. I. R-, C.C.A,, 142 
F.2d 900—C. I. R. V. Lag-una Land 
& Water Co., C.C.A., IIS P.2d 112. 
Leasehold interest 

In determining: taxpayer’s gain on 
sale of oil and gas leasehold inter¬ 
ests, allocation of cost of the lease¬ 
holds in proportion to respective val¬ 
ues of the interest soM and of the in¬ 
terest retained, rather than allowing 
taxpayer full credit for the entire 
cost or allocating on barrel basis, 
was proper.—C. I. R. v. American 
Liberty Oil Co., C.C.A., 127 P.2d 262, 
certiorari denied American Liberty 
Oil Co, V. C. I- R.. 63 S.Ct. 43, 317 
U.S. 648, 87 L.Ed. 522. 

13. U.S.—Reis v. C. I. R.. C.C.A., 142 
P.2d 900. 

19. IJ.S.—Betts V. U. S., 62 Ct.Cl. 1. 
certiorari denied 47 S.Ct. 475, 273 
U.S. 762, 71 L.Ed. 879. 

20. U.S.—^Pfleghar Hardware Spe¬ 
cialty Co. V. Blair, C.C.A, 30 P.2d 
614. 

21. US.-—Hartley v. C. I. R., 65 S. 
Ct. 756. 295 U.S. 216, 79 L.Ed. 1399, 
modified on other grounds 55 S.Ct. 
832, 295 U.S. 719, 79 L.Ed. 1674. 


22. U.S.—Manufacturers Paper Co. 
V. C. I. R., C.C.A., 89 P.2d 684. 

Market value see infra § 173. 

23. U.S.—Johnson v. C. I. R., C.C.A. 
Tex., 56 P.2d 58, certiorari denied 
Johnson v. Burnet, 52 S.Ct. 502, 
286 U.S. 551, 76 L.Ed. 1287. 

24. U.S.—^Walsh V. Brewster, Conn., 
41 S.Ct, 392, 255 U.S. 536, 65 L.Ed. 
762. 

33 C.J. p 302 note 4 [c]. 

25. U.S.—Central Real Estate Co. v. 
C. I. R., aO.A., 47 P.2d 1036. 

26. U.S.—Central Real Estate Co. v. 
C. I. R., supra. 

27. U.S.—Central Real Estate Co. v. 
C. I. R., supra—^Westerfield v. Raf¬ 
ferty, D.C.N.Y., 4 F.2d 590. 
Interest, taxes, and financing charg¬ 
es are not properly chargeable to the 
cost of the property.—Moran v. U. S., 
Ct.Cl., 19 F.Supp. 557, certiorari de¬ 
nied 58 S.Ct. 642, 303 US. 643, 82 L. 
Ed. 1102, rehearing denied 68 S.Ct. 
829, 303 U.S. 669, 82 L.Ed. 1125. 
Suhseq.iient mortgages 

U.S.—Queensboro Corporation v. C. 
I. R., C.C.A, 134 F.2d 942. 

28. U.S.—^Acacia Park Cemetery 
Ass’n V. C. I. R., C.C.A., 67 P.2d 
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700—Cedar Park Cemetery Ass'n v. 
C. I. R., C.CA., 67 P.2d 699, cer¬ 
tiorari denied 54 S.Ct. 773, 292 U. 
S. 639, 78 L.Ed. 1491. 

Trust funds 

Portion of proceeds of cemetery 
lots passing to trustee for permanent 
maintenance held not taxable as “in¬ 
come” of seller.—Troost Ave. Ceme¬ 
tery Co. V. U. S., D.C.Mo., 21 F.2d 
194. 

29. U.S.—U. S. V. Rogers, C.C.A.Cal., 
120 P 2d 244, reversed on other 
grounds on rehearing 122 P.2d 485. 

30. U.S.—U. S. V. Rogers, supra. 
Reason for rule 

Since the house was not sold, it 
cannot be used to increase the cost of 
the property.—U. S. v- Rogers, supra. 

31. U.S.—Kell V. C. I. R., C.C.A.Tex., 
88 F.2d 453. 

32. U.S.—East Bay Water Co. v. 
McLaughlin, D.C.Cal., 24 F.Supp. 
222, appeal dismissed, C.C.A., Mc¬ 
Laughlin V- East Bay Water Co., 
104 F.2d 1016. 

33. U.S.—East Bay Water Co. v. Mc¬ 
Laughlin, supra. 

34. U.S.—East Bay Water Co. v, 
McLaughlin, supra. 
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puling profit to a wife on realty' acquired as an es¬ 
tate by the entirety and sold after her husband’s 
death the cost at the time of purchase^ and not the 
value at the time of the husband’s death, is con- 
trolling.s^ 

g 172. - Determination of Selling Price 

!n taxing the sefler^s profit, the entire selling price. 
Including the fair market value of any property other 
than money received, must be taken into consideration. 

As a general rule the entire selling price must 
be taken into consideration in taxing the seller’s 
profits from the transaction.36 Under the Internal 
Rcv’enue Code, 26 U.S.C.A. § 111 (b), and sim¬ 
ilar statutes, providing that the amount realized 
from the sale or other disposition of property shall 
be the sum of any money received plus the fair 
market value of the property, other than money, 
received, the fair market value of assets,^'^ such as 
purchase-money mortgages,^^ notes,29 or bonds^® 
received on a sale of the taxpayer’s property, must 
be considered as part of the sale price. Any prop¬ 
erty which is the subject of sale is within the stat- 
ute.^i 


§ 173. - Market Value 

“Fair market value,” which is a term and measure 
used in the law as applicable to property having no actual 
current market place, is the price in money or Its equiva¬ 
lent that property will bring at a voluntary safe to a 
willing buyer, both parties having adequate knowledge 
of the material facts affecting the value. 

‘^Fair market value,” which is a term and meas¬ 
ure used in the law as applicable to property having 
no actual current market place,^2 is the price in 
money or its equivalent that property will bring at 
a voluntary sale to a willing buyer, both the seller 
and buyer having adequate knowledge of the mate¬ 
rial facts affecting the value.‘^2 Neither the book 
value nor the actual value of the assets of a cor¬ 
poration determines what its capital stock will bring 
in the market.^^ A voluntary agreement to abstain 
from the sale or transfer of property received in a 
sale or exchange need not be considered in deter¬ 
mining the market value of the property received.'^^ 
Such an agreement does not necessarily deprive the 
property of a fair market value^^ although a se¬ 
curity may be so speculative as to have no such fair 
market value if its sale is thus restricted and 
the fact that the restrictions are not apparent on the 
face of the certificate is immaterial.^8 Replacement 


35. XJ.S.—v. C. I. R., 53 S.Ct. 
534, 535. 289 U.S. 109, 77 L.Ed. 
1066. 

3S. U.S.—Banner Mach. Co. v. Rout- 
zahn. C.C.A Ohio, 107 P.2d 147, cer¬ 
tiorari denied 60 S.Ct. 713, 309 U. 
S. 676, 84 L.Ed. 1021, rehearing 
denied 60 S.Ct. 896, 310 U.S. 656, 
84 L.Ed. 1420. 

37. U.S.—Texas-Empire Pipe Line 
Co. V- C. I. R., C.C.A., 127 P.2d 220. 

What constitutes fair market value 
see infra § 173. 

“The intent of the statute clear¬ 
ly is to measure the amount realized 
from the disposition of the property 
by the value of the entire receipts— 
cash and other property ”—Whitlow 
V. C. I, R.. C.C.A., 82 P.2d 569, 572. 

38. U.S.—Piper v. C. I. R., C.C.A,, 84 
P.2d 560. 

38. U.S.—-Saunders v. U. S., C.C.A. 

Fla., 101 F.2d 133—^Wells Amuse¬ 
ment Co. V. C. I. R., C.C.A., 70 P. 
2d 208—Rusk v. C. I. R., C.C.A., ‘53 
F.2d 428. 

Pace value of short-term notes 
U.S.—Wolfson V. Reinecke, C.C.A.I11., 
72 P.2d 59. 

ISTotes treated as cash 
U.S.—Jenkins v. Bitgood, C.C.A.Conn., 
101 P.2d 17, certiorari denied 69 S. 
Ct. 1033, 307 U.S. 636, 83 L.Ed. 
1518, motion denied 60 S.Ct. 257. 
308 U.S. 638. 84 L.Ed, 630—Kitrell 
v. U. S., C.aA.Colo.. 79 P.2d 259, 


certiorari denied 56 S.Ct. 248, 296 

U. S. 643, 80 L.Ed. 457. 

40. U.S.—Williams v. C. I. R.. C.C.A., 
44 F.2d 467. 

41. U.S.—Whitlow V. C. I. R., C.G-A., 
82 F.2d 569. 

42. U.S.—^Whitlow V. C. I. R., supra. 

43. U.S.—^Whitlow V. C. I. R., supra 
—Robertson v. Routzahn, C.C.A. 
Ohio, 75 F.2d 537—Stiles v. C. I. R, 
C.C.A.Pla., 69 P.2d 951—^Williams 

V. C. I. R., C.C.A., 45 P.2d 61 — 
Rheinstrom v. Willcuts, D.C.Minn., 
26 F.Supp. 306. 

Valuation by parties at time of ex¬ 
change 

U.S.—Irving Trust Co. v. U. S., Ct. 
Cl., 30 P.Supp. 696, certiorari de¬ 
nied 61 S.Ct. 60, 311 U.S. 685, 85 
L.Ed. 442, rehearing denied 61 S.Ct. 
169, 311 U.S. 728, 85 L.Ed. 474. 
Basis for determination held proper 
Determination of the fair market 
value of sugar at mill, as affecting 
computation of taxable gain from sale 
of sugar, on the basis of price at 
shipping point less taxpayer's light¬ 
erage cost to shipping point, instead 
of on the lower basis of price paid 
by purchasers at the mill, was not 
improper when based on substantial 
evidence.—C- I, R. v. Hawaiian Phil¬ 
ippine Co., C.C.A., 100 F.2d 988, cer¬ 
tiorari denied Helvering v. Hawaiian 
Philippine Co., 59 S.Ct. 1032, 307 U.S. 
636, 83 L.Ed. 1617. 
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Sales to friends and acquaintances, 
as distinguished generally from sales 
to the public, do not create market 
value.—Clarke v. Welch, D.C.Cal., 46 
P.2d 563, 

Earnings of purchaser 
IVhere earnings enjoyed by the pur¬ 
chaser are considered in determining 
the value of assets received by the 
taxpayer as consideration for a sale, 
and projected over the economic life 
of the assets received, the valuation 
should not be based on earnings in 
years in which such earnings were 
exorbitant where the reasonable as¬ 
sumption was that such earnings 
would not be enjoyed during the fu¬ 
ture economic life of the assets.— 
Texas-Empire Pipe Line Co. v. C. I. 
R., C.C.A., 127 F.2d 220. 

44. U.S.—Rice v. C. I. R., C.C.A., 47 
P.2d 99. 

45. U.S.—G & K Manufacturing Co. 
V. C. I. R., CC.A., 76 F-2d 454, re¬ 
versed on other grounds G. & K. 
Mfg. Co. V. Helvering, 56 S.Ct. 276, 
296 U.S. 389, 80 L.Ed. 291. 

^ 46. U.S.—^U. S. V. State Street Trust 
Co., C.C.A.Mass., 124 F.2d 948. 

47- U.S.—^Helvering v. T ex-Penn 

Oil Co., 57 S.Ct. 569, 300 U.S. 481, 
81 L.Ed. 755—State Street Trust 
Co. V. U. S., D.C.Mass., ‘37 F.Supp. 
846, affirmed, C.C.A., U. S. v. State 
Street Trust Co., 124 F.2d 948. 

48. U.S.—State Street Trust Co. v. 
U. S., £Upra. 
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cost is an important, but not tlie controlling, criteri¬ 
on in determining fair market value of assets.^® 

Property purchased at foreclosure sale. In the 
absence of statute or regulation, the bid price at 
a foreclosure sale is entitled to slight consideration 
in the determination of the fair market value of 
property purchased at foreclosure sale for the pur¬ 
pose of computing income derived from a subse¬ 
quent sale of such property.^Q Under a treasury 
regulation providing that, where a creditor bu3's in 
mortgaged or pledged property which he subse¬ 
quently sells, the basis for determining gain is the 
fair market value of the proper!}’’ at the date of ac- 
quisition, the price of the property at the fore¬ 
closure sale is no criterion of its market value, 
and, where some mortgage noteholders purchased 
at such sale and settled with other noteholders on 
the basis of that price, the}^ are not, on subsequent 
sale of the property, precluded from asserting a 
different amount as the market value of the assets 

purchased.®^ 

§ 174 ^ - Time with Reference to Which 

Value Is Determined in General 

As affecting tax on a subsequent safe, property leased 
to a taxpayer under a lease containing an option to pur¬ 
chase which was subsequently exercised was acquired by 
the taxpayer when the option was exercised. 

As affecting computation of an income tax on a 
sale by the taxpayer, real property leased to a tax¬ 
payer under a lease containing an option to pur¬ 


chase which was subsequently exercised was ac¬ 
quired hy the taxpayer at the time the option was 
exercised, rather than at the time the option was 
given. 

§ 175. Exempt Property 

Profits realized from the sale of bonds or assignable 
contracts are taxable although the contract or the income 
therefrom is exempt from taxation. 

The obligation strictly to observe guaranteed tax 
exemptions is not inconsistent with a reasonable 
classification designed to subject all to the payment 
of their just share of a burden fairly imposed.^^ A 
tax on the profit derived from the purchase and sale 
of bonds does not constitute a tax on the bonds or 
the interest payable thereon,and a profit from 
the resale is taxable as income although a statute 
exempts from taxation the bond and interest there- 
from.S^ So a statute providing that certain bonds 
and the income therefrom shall be exempt from 
taxation does not apply to a profit from resalc,^'^ 
and a taxpayer cannot rely on statements in circu¬ 
lars issued by the farm loan board that farm loan 
bonds or their income were tax exempt, nor can a 
claimed exemption from tax on a profit from re¬ 
sale of such bonds be based thereon although the 
taxpayer relying on such statements reasonably be¬ 
lieved that such profit would be exempt.^^ 

Profits realized from the sale of an assignable 
contract are subject to tax notwithstanding such a 
contract is governmental in its nature.59 It follows 


4&. U.S.—^Texas-Empire Pipe Line 
Co. V. a I. R., C.C.A., 127 F.2d 
220 . 

50. U.S.—^Helvering v. New Presi¬ 
dent Corporation, C.C.A,, 122 F.2d 
92. 

51- U.S.—^Helvering v. New Presi¬ 
dent Corporation, supra. 

52. U.S.—^Helvering: v. New Presi¬ 
dent Corporation, supra. 

53. U.S.—^Helvering’ v. San Joaquin 
Fruit & Investment Co., 56 S.Ct. 
569, 297 U.S. 496, 80 L.Ed. 824, 
rehearing- denied 56 S.Ct. 666, 297 
U.S. 728, 80 L.Ed. 1011. 

Time with reference to which value 
is determined as to property ac¬ 
quired before March 1, 1913 see 
supra § 96. 

54. U.S.—^Denman v. Slayton, Ohio, 
51 S.Ct. 269, 282 U.S. 514, 75 L.Ed. 
500. 

55. U.S.—Central Hanover Bank & 
Trust Co. V. U. S., Ct.CL, 14 F.Supp. 
541, certiorari denied 57 S.Ct. 668, 
300 U.S. 678, 81 L.Ed. 882. 

Reason for rule 

*Tt does not follow, because a tax 

on interest payable on state and mu¬ 
nicipal bonds is a tax on the bonds 


and therefore forbidden, that the 
Congress cannot impose a nondis- 
criminatory excise tax upon the prof¬ 
its derived from the sale of such 
bonds. The sale of the bonds by 
their owners, after they have been 
issued by the State or municipality, 
is a transaction distinct from the 
contracts made by the government in 
the bonds themselves, and the profits 
on such sales are in a different cate¬ 
gory of income from that of the in¬ 
terest payable on the bonds. Because 
the tax in question is described as an 
'income tax" and the profits on sales 
are included in ‘income,’ the distinc¬ 
tion is not lost between the nature 
of a tax applied to interest, and that 
of a tax applied to gains from sales. 
The federal income tax acts cover 
taxes of different sorts. 

The tax upon interest is levied upon 
the return which comes to the owner 
of the security according to the pro¬ 
visions of the obligation and without 
any further transaction on his part. 
The tax falls upon the owner hy vir¬ 
tue of the mere fact of ownership, 
regardless of use or disposition of the 
security. The tax upon profits made 
upon purchases and sales is an ex¬ 
cise upon the result of the combina¬ 
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tion of several factors, including 
capital investment and, quite gen¬ 
erally, some measure of sagacity; the 
gain may be regarded as ‘the crea¬ 
tion of capital, industry and skill.’ ” 
—^Willcuts V. Bunn, Minn., 51 S.Ct. 
125, 127, 282 U.S. 216, 75 L.Ed. 304, 
71 A.L.R. 1260. 

56. U.S.—Central Hanover Bank & 
Trust Co, V. U. S., Ct Cl., 14 F. 
Supp. 541, certiorari denied 57 S. 
Ct. 668, 300 U.S. 678, 81 L.Ed. 882. 

57. U.S.—U. S. V. Stewart, Cal., 61 
S.Ct. 102, 311 U.S. 60, 85 L Ed. 40, 
rehearing denied 61 S.Ct. 390, 311 
U.S. 729, 85 L.Ed. 475—-Stern Bros. 
& Co. V. O. I. R., O.C.A, 108 F.2d 
309, affirmed 61 S.Ct. 313, 311 U.S. 
i617, 85 L.Ed. '391. 

58. U.S.—U. S. V. Stewart, Cal., 61 S. 
Ct. 102, 311 U.S. 60, 85 L.Ed. 40. 
rehearing denied 61 S.Ct. 390, 311 
U.S. 729, 85 L.Ed. 475. 

58. U.S.—Willcuts V. Bunn, Minn., 
51 S.Ct. 125, 282 U.S. 216, 7-5 L.Ed. 
304, 71 A.L.R. 1260—Marland v. 
U. S., Ct.CL, 63 F.2d 907, reheard 
3 F.Supp. 611, certiorari denied 54 
S.Ct. 74, 290 U.S. 658, 78 L.Ed. 670. 
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that, although income derived through operations 
under a lease on state lands is not subject to fed¬ 
eral tax, profits realized on a sale of such lease may 
be taxed.®® 

§ 176. Property of Estates of Decedents 

Gains realized from the sale of the assets of a de¬ 
cedent’s estate are taxable income, and the basis for 
computing the ga^n is the value of the property at the 
date of the decedent’s death. 

Gains realized from the sale of assets of a de¬ 
cedent’s estate are taxable income, and must be 
included in the gross income of the estate for tax 
purposes,regardless of the financial condition of 
the taxpayer;®^ but profit from the sale of an in¬ 
terest in a land contract which is real estate should 
not be included in computing the income tax of a 
personal representative, such income being taxable 
to the heirs on their distributive shares.®® Under 
statutes treating the estate of a decedent in the 
hands of an administrator or executor as a separate 
taxpayer and providing for taxation of the income 
of an estate during administration, the basis for 
computing gain on the sale of property for purpose 
of taxing income returned by an executor is its 
value at the date of the decedent’s death, rather 
than its cost to the decedent or its value on some 
other date.®^ 

§ 177. Property Acquired by Bequest, De¬ 
vise, or Inheritance 

a. In general 

b. Property purchased by testamentary 

trustees or executors 

a. In G-eneral 

Under a statute making the basis for determining 
taxable gain on the sale of property acquired by bequest, 
devise, or inheritance the value of such property *‘at 
the time of acquisition,” the basis is the value of the 


property at the time of the testator's death, and the same 
rule applies where the statute specifically provides that 
the basis is the value at the time of the death of de¬ 
cedent; but, where the statutory basis is the value of the 
property ”at the time of the distribution to the taxpay¬ 
er,” the time when the distribution was made out of 
the estate controls, even though the taxpayer did not 
then obtain possession or control of the property. 

The wording of the various internal revenue acts 
with respect to the basis for determining taxable 
gain on the sale of property acquired by bequest, 
devise, or inheritance has been changed from time 
to time, and a brief resume of the history of the 
statutory changes may be helpful in understanding 
the various decisions of the courts relating to this 
question. Prior to the Internal Revenue Act of 
1928 the basis was the fair market value ‘^at the 
time of such acquisition.”®® The Internal Revenue 
Act of 1928 provided that in the case of general 
bequests the basis should be the fair market value 
of the property at the time of the distribution to 
the taxpayer, but, in case of specific bequests of 
personalty or in the case of realty, the basis was 
the fair market value of the property at the death 
of decedent.®® The change was specifically de¬ 
signed to avoid the confusion as to the basis on 
which gain or loss on the sale of property distrib¬ 
uted to the beneficiaries was to be determined,®'^ and 
was not designed as a substantial departure from 
the value-at-death rule,®® although it did produce 
a limited deviation from that principle in that no 
income tax effect was to be given changes in value 
of personal property, passing otherwise than by spe¬ 
cific bequest, during the administration of the es¬ 
tate.®® It did not manifest a purpose to allow trus¬ 
tees either to sell the property or to distribute it 
in kind, as would be most advantageous for tax 
purposes.*^® 

Under the Internal Revenue Act of 1934, how¬ 
ever, there was a return to the language of the 1926 


eO. XJ.S.—Marl and v. U. S., supra. 

61. U.S.—Weigel v. C. I. R., C-CA., 
96 P.2d 387, 117 A.L.R. 366—First 
Trust & Deposit Co. v. U. S., D.C. 
N.Y., 58 P.Supp. 162. 

Delbt owed decedent 

In determining- whether difference 
between what was paid on debt owed 
decedent and its fair market value 
at time of decedent's death was sub¬ 
ject to tax as income of decedent’s 
estate, the debt could not be consid¬ 
ered as though it had been held con¬ 
tinuously by the deceased.—^Herbert’s 
Estate V. C. I. R., C.C.A., 139 F.2d 
756, certiorari denied 64 S.Ct. 1263, 
322 U.S. 752, 88 L.Ed. 1582. 

62. U.S.—First Trust & Deposit Co. 
V. U. S., D.C.N.Y., 68 F.Supp. 162. 

63. U.S.—-Radm v. C. I. R.. C.C.A., 
33 F.2d 39. 

47 aJ.S.—20 


64. U.S.—Hartley v. C. I. R, 55 S. 

Ct. 756, 295 U.S. 216, 79 D.Ed. 1399, 
modified on other grounds 55 S Ct. 
832, 295 U.S. 719, 79 U.Ed. 1674— 
C. I. R. V. Stearns, C.C.A., 65 P.2d 
371, certiorari denied Stearns v. 
Burnet, 54 S.Ct. 90, 290 U.S. 670. 
78 L.Ed. 579—Bankers’ Trust Co. v. 
Bowers. D.C.N.Y., 23 P.2d 941. 
Contra Myers v. U. S., Ct.CL, 51 P. 
2d 145—Elmhirst v. U. S., Ct.Cl., 
38 F.2d 915, certiorari denied U. S. 
V. Elmhirst. 51 S.Ct. 29, 282 U.S. 
851, 75 L.Ed. 754. 

Iteason for role 

“The executor or administrator is 
the taxpayer of such an estate. 
There is no difficulty in applying to 
him the general statutory require¬ 
ment, applicable to all individual tax¬ 
payers, that the basis shall be value 
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at acquisition by the taxpayer. The 
time of acquisition by the executor 
or administrator is the date of his 
decedent’s death. The value at that 
date conforms to the statutory bas¬ 
is.”—Hartley v. C. I. R., C.C.A., 72 P. 
2d 352, 355, affirmed 55 S.Ct. 756, 295 
U.S. 216, 79 L.Ed. 1399, modified on 
other grounds 55 S Ct. 832, 295 U.S. 
719, 79 L.Ed. 1674. 

65. U.S.—Maguire v. C. 1. R„ 61 S. 
Ct. 789, 313 U.S. 1, 85 L.Ed. 1149, 
rehearing denied 61 S.Ct. 936, 313 
U.S. 598, 85 L.Ed. 1551. 

6S. U.S.—Maguire v. C. I. R., supra. 

67. U.S.—Maguire v, C. I. R., supra. 

68. U.S.—Maguire v. C. I, R., supra. 

68. U.S.—^Maguire v. C. I. R., supra. 

7a U.S.—^Maguire v. C. I. R., supra. 
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actj'^i and this provision was carried into the In¬ 
ternal Revenue Code^ 26 U.S.CA. § 113 (a) (5), 
which provides that the basis shall be the fair mar¬ 
ket value of such property ‘'at the time of such 
acquisition.’’ This statute applies only for the pur¬ 
pose of determining a gain or loss for income tax 
purposes m the event of a future sale or other dis¬ 
position of the properU'J- 

Where statutory basis is value at time of acqui¬ 
sition, Under the provision that in case of proper¬ 
ty acquired by bequest, devise, or inheritance the 
basis for the ascertainment of gain derived from a 
subsequent sale thereof shall be the fair market 
price or value of such property at the time of ac¬ 
quisition, the basis for determining the taxable in¬ 
come is the value of the property at the time of 
the testator’s death, and not the value thereof at 
the time of the decree of distribution"-^ or at the 
time of transfer to trustees by representatives of 

71. U.S,—Maguire v. C. I. R., supra 

72. U.S.—Mississippi Val. Trust Co 
V- U. S., DC.Mo., 61 F.Supp. 451. 

73. U.S—Brewster v. Gage, N.T., 50 
S.Ct. 115, 2S0 US. 327, 74 L Ed. 

457 —o. I. R. V. McKinney, C.C.A., 

S7 P.2d 811—Detroit Trust Co. v. 

C. I. R, CO.A., 65 F.2d S77, certio¬ 
rari denied 54 S Ct. 122. 290 U.S. 

686, 7S LEd. 591—Security Trust 
Co. V. C I. R, CCA.. 65 F.2d 877, 
certiorari denied Security Trust Co. 

V. Helvering, 54 S.Ct. 122, 290 U.S. 

686, 78 UBd. 591—McCann v. U. S„ 

CtCL, 48 F.2d 446—Riddle v. U. S., 

CtCl., 38 F,2d 527. 

Property acquired as estate by en¬ 
tirety see supra § 171. 

Congressional purpose controlling to 
resolve ambiguity 

U.S.—^Augustus V. C. I. R., C.C.A., 118 
F.2d 38, certiorari denied 61 S.Ct. 

1095, 313 U.S. 585, 85 L.Ed. 1540. 
property passing under power of ap¬ 
pointment exercised by will 
Xj.S.—Cooke V. U. S., D.C.Pa., 40 F. 

Supp. 22. 

Computation of gain 

Where residuary legatees, ten 
years after decedent's death, made 
settlement of their claim to estate by 
transferring assets, and assets so 
transferred included property not be¬ 
longing to decedent but to his wife 
nnd daughter, commissioner and tax 
appeals board, in treating as gain 
taxable to the legatees the appre¬ 
ciation- of the estate between the 
4eath and disposition by legatees, 
should have excluded value of such 
property not belonging to decedent,— 

Rryant v. C. I. R., C.C.A., 76 F.2d 103. 

74. U.S.—Brewster v. Gage, Isr.T., 50 
S.Ct. 115, 116, 280 U.S. 327, 74 L, 

Ed. 457. 


the estate,and this construction of the controlling 
statute is not affected by the fact that a statute 
subsequently enacted and controlling in a later tax 
year established a different basis.In determin¬ 
ing when remainder interest under will is acquired, 
test is whether it is vested or contmgent,77 In the 
case of a remainder vesting at the date of the tes¬ 
tator’s death^ the property is acquired, within the 
meaning of the statute, at that date rather than 
at the time of the termination of the trust and 
the statutory provision also makes the value at the 
time of the testator’s death controlling even though 
the taxpayer’s interest at that time was only a 
contingent remainder which subsequently ripened in¬ 
to complete ownership,'^^ particularly in view of a 
treasury regulation, promulgated under the statute, 
providing that all titles to property acquired by 
devise, bequest, or inheritance relate back to de¬ 
cedent’s death even though the interest acquired 
was at the date of death contingent.^O 

it was held that, whether beneficiary 
of testamentary trust received vest¬ 
ed or contingent remainder, and con¬ 
sequent basis of taxable gains in 
event of sale after beneficiary’s re¬ 
ceipt of trust estate, must be deter¬ 
mined in accordance with law of state 
in which testator was domiciled and 
will was probated.—Roebling v. C. I. 
R., C.C.A., 78 F.2d 444. 

79. U.S.—Cary v. C. I. R., 61 S.Ct. 
978, 313 U.S. 441, 85 L Ed. 1446— 
Flagler v. C. I. R., 61 S.Ct. 978, 313 

U. S. 441, 85 L Ed. 1446—Matthews 

V. C. I. R., 61 S Ct. 978, 313 U.S. 
441, 85 L Ed. 1446—Helvering v. 
Reynolds, 61 S.Ct. 971, 313 U.S. 428, 
85 LEd. 1438, 134 A.L.R. 1155— 
Augustus V. C. I. R., C.C.A., 118 
F.2d 38, certiorari denied 61 S.Ct. 
1095, 313 U.S. 585, 85 L Ed. 1540— 
Van Vranken v. Helvering, C.C.A., 
115 P.2d 709, certiorari denied 61 
S.Ct. 1095, 313 U.S. 585, 85 L.Ed. 
1541, followed in Archbold v. Hel¬ 
vering, C.C.A., 115 P.2d 1005, cer¬ 
tiorari denied Archbold v. C. I. R., 
61 S.Ct. 1094, three cases, 313 U.S. 
684, 85 L.Ed. 1540, and Van Beuren 
V. G. I. R., 61 S.Ct. 1094, 313 U.S. 

584, 85 L.Ed. 1540. 

Contra Hopkins v. C. I. R., C.C.A., 

69 P.2d 11, 96 A.L.R. 1358, certio¬ 
rari denied 55 S.Ct. 72, 293 US. 560, 
79 L.Ed. 661—Pringle v. C. I. R., 
C.C.A., 64 F.2d 863, certiorari denied 
Burnet v. Pringle, 54 S.Ct. 72, 290 
U.S. 656, 78 L.Ed. 568—Brunson v. 
C. I. R., C.C.A., 64 F.2d 863, certio¬ 
rari denied Burnet v. Brunson, 54 S. 
Ct. 72, 290 U.S. 656, 78 L.Ed. 568. 

80, U.S.—^Helvering v. Reynolds, 61 
S.Ct. 971, 313 U.S, 428, 85 L.Ed. 
1438, 134 A.L.R. 1155—Augustus v 
C. I. R., C.C.A., 118 P.2d 3'8, certio¬ 
rari denied 61 S.Cti 1095, 313 U.S. 

585, 8-5 L.Ed. 1540. 


Reason for rule 

“The decree of distribution confers 
no new right; it merely identifies 
the property remaining, evidences 
right of possession in the heirs or 
legatees, and requires the adminis¬ 
trators or executors to deliver it to 
them. The legal title so given re¬ 
lates back to the date of the death." 
—Brewster v. Gage, supra. 

75. U.S.—^Detroit Trust Co. v. C. I. 

R. , C C A., 65 P.2d 877, certiorari 
denied 54 S.Ct. 122, 290 U.S. 686, 78 
L.Ed 591—Security Trust Co. v. 
C. I. R, CC.A., 65 F.2d 877, certio¬ 
rari denied Security Trust Co. v. 
Helvermg, 54 S.Ct. 122, 290 U.S. 
686, 78 L.Ed. 591. 

76. US—^Brewster v. Gage, H.Y., 50 
set. 115, 280 U.S. 327, 74 L.Ed. 
457. 

77. US.—Warner v. C. I. R., C.C.A., 
72 P.2d 225, certiorari denied 55 

S. Ct. 215, 293 U.S. 620, 79 L.Ed. 708. 

7a U.S.—Beers v. C. I. R., C.C.A., 78 
F.2d 447, certiorari denied 56 S.Ct. 
142, 296 U.S. 620, 80 L.Ed. 440— 
Roebling V. C. I. R., C.C.A., 78 F.2d 
444—^Warner v. C. I. R., C.C.A., 72 
F.2d 225, certiorari denied 55 S.Ct. 
215, 293 U.S. 620, 79 L Ed. 708— 
Hopkins v. C. I. R., C.C.A., 69 P. 
2d 11, 96 A.L.R. 1358, certiorari de¬ 
nied 55 S.Ct. 72, 293 U.S. 560.' 79 
L.Ed. 661—Molter v. C. I. R., C.C. 
A., 69 F.2d 7. 

Vested remainder, subject to be di¬ 
vested, is acquired when it vests.— 
Van Vranken v. Helvering, C.C.A., 115 
P.2d 709, certiorari denied 61 S.Ct. 
1095, 313 U.S. 585, 86 L.Ed. 1541, 
What law governs 
Where it was thought that a dif¬ 
ferent cost basis applied in the cases 
of vested and contingent remainders, 
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Where statutory basis is value at time of disfri- 
button to taxpayer. Within a provision that if 
personal property was acquired by general bequest 
or by intestacy the basis shall be the fair market 
value of the property at the time of the distribu¬ 
tion to the taxpayer, the words “at the time of the 
distribution to the taxpayer” mean the time when 
the distribution was made out of the estate,which 
is not necessarily the same as the date of the or¬ 
der for distribution ^nd in enacting such pro¬ 
vision congress focused on decedent^s death and the 
administration of the estate, and not on subsequent 
transfers or transmissions of the property.^S “Dis¬ 
tribution to the taxpayer” is not necessarily re¬ 
stricted to situations where property is delivered 
to the taxpayer.It also aptly describes a case 
where property is delivered by the executor to trus¬ 
tees in trust for the taxpayer.^s Such distribution 
of the estate results in the acquisition by the tax¬ 
payer of an equitable estate under a testamentary 
trust^^ It is immaterial that he does not then ob¬ 
tain possession or control,that his interest is con¬ 
ditional or contingent,or that legal title may not 


be transferred to him until years later.^^ Such a 
statute merely provides a point of reference and a 
standard of value for determination of gains or 
losses realized on subsequent sales of property ac¬ 
quired by bequest, devise, or inheritance, and the 
critical time is the date when the legatee acquires 
some interest in the property although his interest 
then may not be unconditional and v/here ex¬ 
ecutors, pursuant to court order discharging them, 
turn over the residue of the estate to testamentary 
trustees, who several years later, pursuant to the 
will, deliver personalty formerly owned by dece¬ 
dent to a remainderman who had been beneficiary 
of the testamentary trust, the date when the trus¬ 
tees received such personalty from the executors, 
rather than the date of delivery to the beneficiary, 
governs in determining its value as the cost basis 
for determining taxable gains on subsequent sales 

of the property-92 

Where statutory basis is value at time of death 
of decedent. Under a statute providing that if 
real property was acquired by general or specific 
devise or by intestacy, the basis shall be the fair 


81. IJ.S.—Maguire v. C. I. R., 61 S. 
Ct. 789, 313 U.S, 1, 85 L.Ed. 1149, 
rehearing denied 61 S.Ct. 936, 313 
U.S. 598, 85 LEd. 1551—^William¬ 
son V. C. I. R.. C.C.A., 100 F.2d 735, 
certiorari denied 59 S.Ct. 827, 307 
U.S. 623, S3 L.Ed. 1501—Jenkins v. 
Smith, D C.Conn., 21 P.Supp. 433, 
reversed on other grounds, C.C.A., 
99 P.2d 827. 

Phrases not synonymous 

Phrases ‘"time of acquisition*’ and 
"time of distribution" cannot he 
treated as synonymous.—Van Nos- 
trand v. U. S., D.C.Mass., 18 F.Supp. 
295, affirmed, C.C.A., U. S. v. Nor- 
strand, 94 F.2d 510. 

82. U.S.—Williamson v. C. I. R., C.C. 
A., 100 F.2d 735, certiorari denied 
‘59 S.Ct. 827, 307 U.S. 623, S3 X.. 
Ed. 1501. 

83. U.S.—Maguire v. C. I. R., 61 S. 
Ct. 789, 313 U.S. 1, 85 L.Ed. 1149, 
rehearing denied 61 S.Ct 936, 313 
U.S. 598, 85 L.Ed. 1551. 

84^ U.S.'—Maguire v. C. I. R., supra. 

85. U.S.—Maguire v. C. I. R., supra 
—Jenkins v. Smith, D.C.Conn., 21 
P.Supp. 433, reversed on other 
grounds, C.C.A., 99 P.2d 827. 
Iiimited interest of remaindermen 
(1) Where interest of remainder¬ 
men in property held under testa¬ 
mentary trust was originally limited 
by terms of the bequest, income tax 
imposed with respect to gains on re¬ 
maindermen’s sales of such property 
after it had been delivered to them 
free of the trust was not on their 
remainder interests, but on their 
realized g’ains, and hence earlier val¬ 


ue of the property while their inter-’ 
ests were not absolute could he con¬ 
sidered in computing taxable gains, 
and such computation w’-ould not be 
improper as taxing remaindermen on 
values which they never received.— 
Helvering v. Campbell, 61 S.Ct. 798, 
313 U.S. 15, 85 KEd. 1159, rehearing 
denied Helvering v. Campbell, 61 S.Ct. 
937, 313 U.S. 598, 85 LEd. 1551, Hel¬ 
vering V. Knox. 61 S.Ct. 937, 313 U. 
S. 598, 85 L.Ed. ISSl, and Helvering 
V. Rogers, 61 S.Ct. 937, 313 U.S. 598, 
85 L.Ed. 1551. 

(2) It has been held however, 
that, where will established trust 
for payment of several annuities and 
directed trustees to pay entire prin¬ 
cipal of trust fund to testator's son 
on wife’s death, "subject to such pro¬ 
vision as they deem adequate for 
the continued payment of annuities," 
cost basis for determining taxable 
gam on securities received by son 
under such provision, for income tax 
purposes was, under statute, market 
value on date when son actually re¬ 
ceived possession thereof, not as of 
date of wife’s death, the statutory 
phrase "time of the distribution to 
the taxpayer," not referring to time 
an unconditional right to distribution 
accrued to the taxpayer.—^U. S. v. 
Van Nostrand, C.C.A.Mass., 94 P.2d 
510. 

86. U.S.—Maguire v- C. I. R., 61 S. 

Ct. 789, 313 U.S. 1. 85 L.Ed. 1149, 

rehearing denied 61 S.Ct. 936, 313 

U.S. 598, 85 L.Ed. 1551. 

87. U.S,—^Maguire v. C. I, R., supra. 
88- U.S.—^Helvering v- Campbell, 61 

S.Ct. 798, 313 U.S. 15, 85 L.Ed. 1159. 
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rehearing denied Helvering v. 
Campbell, 61 S.Ct. 937, 313 U.S. 
598, 85 L.Ed. 1551, Helvering v. 
Knox, 61 S.Ct. 937, 313 U.S. 598, 
85 L.Ed. 1551, and Helvering v. 
Rogers, 61 S.Ct. 937, 313 U.S. 598, 
85 L.Ed. 1551—Maguire v. C. I. R., 
61 S.Ct. 789, 313 U.S. 1, 85 LEd. 
1149, rehearing denied 61 S.Ct. 936, 
313 U.S. 598, 85 LEd. 1551. 

89. U.S.—Maguire v. C. I. R,, supra. 

90. U.S.—^Maguire v. C. I. R., supra. 

91. U.S.—^Helvering v. Campbell, 61 

S.Ct 798, 313 U.S. 15, 85 L.Ed. 1159, 
rehearing denied Helvering v. 

Campbell, 61 S Ct 937, 313 U.S. 

598, 85 L.Ed. 1551, Helvering v. 
Knox, 61 S.Ct 937, 313 U.S. 598. 
85 L.Ed. 1551, and Helvering v. 
Rogers, 61 S.Ct 937, 313 U.S. 598, 
85 L.Ed. 1551—Maguire v. C. I. R., 
61 S.Ct 789, 313 U.S. 1. 85 L.Ed. 
1149, rehearing denied 61 S.Ct. 

936, 313 U.S. 598, 85 L.Ed. 1551. 

92. U.S.—Helvering v. Campbell, 61 

S.Ct 798, '313 U.S. 15, 85 L.Ed. 
1159, rehearing denied Helvering v. 
Campbell, 61 S.Ct 937, 313 U.S. 

598, 85 L.Ed. 1551, Helvering v. 
Knox, 61 S.Ct 937, 313 U.S. 598, 85 
LEd. 1551, and Helvering v. Rog¬ 
ers. 61 S.Ct 937, 313 U.S. 598, 85 
L.Ed. 1551—Helvering v. Gambrill, 
61 S.Ct 795, 313 U.S. 11, 85 L.Ed. 
1155, rehearing denied 61 S.Ct 937, 
313 U.S. 598, 85 L.Ed. 1551—Ma¬ 
guire V. C. I. R., 61 S.Ct 789, 313 
U.S. 1, 85 L.Ed. 1149, rehearing de¬ 
nied 61 S.Ct 936, 313 U.S. 598, 85 
L.Ed. 1551—Jenkins v. Smith, UC. 
Conn., 21 F.Supp. 433, reversed on 
other grounds, C.C.A., 99 P.2d 827. 
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market value of tke property at the time of the 
death of the decedent, real property acquired by 
a taxpayer under a will giving it to him on termi¬ 
nation of a life estate and when he shall reach a 
certain age is acquired by general devise,and he 
has an immediate vested right in the property at 
the time of decedent’s death.^^ In such case the 
proper basis for determining taxable gain on a sub¬ 
sequent sale is the entire value of the land at the 
date of the testator’s death,® 5 and not the value 
of the vested remainder.®^ 

b. Property Purchased by Testamentary Trus¬ 
tees or Executors 

Within a statute relating to the basis for determin¬ 
ing taxable gain on resale, property purchased by tes¬ 
tamentary trustees with trust funds is not acquired by 
bequest, devise, or inheritance, or by will or intestacy; 
but property purchased by the executor prior to dis- 
tributiC5(n Is acquired by will by the distributee. 

Within statutory provisions that, in cases of 
property so acquired, the basis shall be the fair 
market value of the property at the time of the 


distribution to the taxpayer, property purchased by 
testamentary trustees with trust funds is not ac¬ 
quired by bequest, devise, or inheritance,®'^ or by 
will or intestacy,®® such provisions being confined, 
with minor exceptions, to specific property owned 
by decedent at the time of his death;®® and hence 
the cost of the property to the trustees governs in 
view of the general provision that the basis in case 
of property acquired after February 28, 1913, shall 
be the cost of such property.^ Property purchased 
by the executor prior to distribution, however, was 
acquired by will by the distributee, within the pro¬ 
vision, so as to make value at the time of distribu¬ 
tion controlling.® 

§ 178. Property Held in Trust 

Accretions from the sale of securities in a trust 
estate, although belonging to the corpus of the trust as 
capital gains, are taxable as income in accordance 
with the controlling statutory provisions. 

Accretions from the sale of securities in a trust 
estate, although belonging to the corpus of the trust 
as capital gains, are taxable as income.® Where a 


93. tr.S. —^Fidelity & Columbia Trust 
Co. V. C. 1. R.. 90 F.2d 219, certio¬ 
rari denied Fidelity & Columbia 
Trust Co. V. Helvering-. 58 S.Ct 44, 
first case, 302 U.S. 723, 82 L.Ed. 
558, rehearing* denied 58 S.Ct. 136, 
302 U.S. 776, 82 L.Ed. 601. 

Tested or contiaig'eiLt remainder 

U.S.—Twining v. C. I. R., C.CA., 83 
P.2d 954, certiorari denied 57 S.Ct, 
42, 299 U.S. 578, 81 L.Ed. 426— 
Becker v. Anchor Realty & Invest¬ 
ment Co., C.C.A.MO., 71 P.2d 355— 
Lane v. Corwin, C.C.A-N.T., 63 P. 
2d 767, and certiorari denied Cor¬ 
win V. Lane, 54 S.Ct. 62, two cases, 
290 U.S. 644, 78 L.Ed. 558. 

94- U.S.—Fidelity & Columbia Trust 
Co. V. C. I. R.. C.C,A., 90 F.2d 219, 
certiorari denied Fidelity & Colum¬ 
bia Trust Co. V. Helvering, 58 S.Ct. 
44, first case, 302 U.S. 723, 82 L.Ed. 
558, rehearing denied 58 S.Ct. 136, 
302 U.S, 776, 82 L.Ed. 601. 

95. U.S.—Fidelity & Columbia 
Trust Co. V. C. I. R., supra. 

96. U.S.—^Fidelity & Columbia Trust 
Co. V. C. I- R., supra. 

97- U.S.—^Helvering v. Reynolds, 61 
S.Ct. 971, 313 U.S. 428, 85 L.Ed. 
1438, 134 A.L.R. 1155. 

9a U.S.—^Helvering v. Campbell, 61 
S.Ct. 798, 313 U.S. 15, 85 L.Ed. 1159, 
rehearing denied Helvering v. 
Campbell, 61 S.Ct. 937, 313 U.S. 598, 
85 L.Ed. 1551, Helvering v. Knox, 
€1 S.Ct. 937, 313 U.S. 598, 85 L.Ed. 
1551, and Helvering v. Rogers, 61 
S.Ct. 937, 313 U.S. 698, 85 L Ed. 
1551—Maguire v. C. I. R., 61 S.Ct. 
789, 313 U.S. 1, 85 L.Ed. 1149, re¬ 


hearing denied 61 S.Ct. 936, 313 
U.S. 598, 85 L.Ed. 1551. 

Re-viation from statutory scheme not 
favored 

In dealing with a statutory scheme 
which in general recognizes value at 
date of death in computing gams or 
losses on sale or disposition of prop¬ 
erty transmitted at death, court was 
not inclined, in absence of clear and 
unambiguous language, to imply a 
greater deviation from that principle 
than that which was necessitated by 
the declared objective of congress.— 
Maguire v. C. I. R., supra. 

In an early case it was held that 
the cost basis for computing testa¬ 
mentary trust beneficiary's taxable 
gain from sale of property which 
trustees had received in exchange for 
property received from the dece¬ 
dent's estate was not fair market 
value of property when distributed to 
trustees by executors, but value 
thereof when distributed to tajcpayer 
by trustees.—C. I. R. v. Libbey, C. 
C.A., 100 F.2d 458. 

99. U.S.—^Maguire v. C. I. R., 61 S. 
Ct. 789, 313 U.S. 1, 85 L.Ed. 1149, 
rehearing denied 61 S Ct. 936, 313 
U.S. 598, 85 L.Bd. 1551. 

1. U.S.—Helvering v. Campbell, 61 
S.Ct. 798, 313 U.S. 15, 85 L.Ed. 1159, 
rehearing denied Helvering v. 
Campbell, 61 S.Ct. 937, 313 U.S. 598, 
85 L.Ed. 1551, Helvering v. Knox, 
61 S.Ct. 937, 313 U.S. 598, 85 L.Ed. 
1551, and Helvering v. Rogers, 61 
set. 937, 313 U.S. 598, 85 L.Ed. 
1551—Helvering v. Gambrill, 61 S. 
Ct. 795, 313 U.S. 11, 85 L.Ed. 1155, 
rehearing denied 61 S.Ct. 937, 313 - 
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U. S. 598, 85 L Ed. 1551—Maguire v. 
C. I. R., 61 S.Ct. 789, 313 U.S. 1, 85 
L.Ed. 1149, rehearing denied 61 S. 
Ct. 936, 313 U.S. 59S, 85 L.Ed. 1551. 

2. U.S.—^Helvering v. Reynolds, 61 
set. 971, 313 U.S. 428, 85 L.Ed. 
1438, 134 A.L.R. 1155 —Helvering 

V. Campbell, 61 S.Ct. 798, 313 U.S. 
15, 85 L.Ed. 1159, rehearing denied 
Helvering v. Campbell, 61 S.Ct. 937, 
313 U.S. '598, 85 L.Ed. 15'51, Hel- 
vering v. Knox, 61 S.Ct. 937, 313 
U.S. S9S, 85 L.Ed. 1'551, and Hel¬ 
vering V. Rogers, 61 S.Ct. 937, 313 
U.S. 59*8, 85 L.Ed. 1*551—Maguire 
v. C. I. R., 61 S.Ct. 789, 31'3 U.S. 
1, <85 L.Ed. 1149, rehearing de¬ 
nied 61 S.Ct. 936, 313 U.S. 598, 85 L. 
Ed. 1551. 

3. U.S.—^Warden v, Lederer, D.C. 
Pa., '24 F.2d 233. 

Bsneficiary^s interest held contingent 
In a case in which the sole issue 
was whether the beneficiary daugh¬ 
ter’s interest was vested or contin¬ 
gent in view of the parties’ stipula¬ 
tion as to the result in one case or 
the other, it was held that the 
daughter had contingent and not 
vested interest in corpus of trust 
created, where instrument creating 
trust provided that income alone was 
to be given to children during con¬ 
tinuance of trust, or, in case of 
death, to issue or to husband or wife 
of deceased child, and corpus of 
trust at its termination was to be 
given to such as were then entitled 
to income, notwithstanding children 
all lived and took equal share in 
corpus when distributed, as respects 
computation of gain or loss for tax 
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settlor of an irrevocable inter vivos trust reserves 
an interest in himseif, the transfer is a transfer in 
trust within a statutory provision that the basis for 
determining gain from disposition of property ac¬ 
quired after a stated date by a transfer in trust 
shall be the same as it would be in the hands of 
the grantor,^ and such provision applies to both 
the trustee and the remainderman,° so that the 
basis for taxation of the income derived from cap¬ 
ital gains to the corpus in the hands of the trus¬ 
tee, whether assessed to the trustee or to the re¬ 
mainderman, would be the same, that is, the cost to 
the settlor of the trust.® 

A provision that the basis shall be the same as 
it would be in grantor's hands increased in the 
amount of gain or decreased in the amount of loss 
recognized to the grantor on the transfer under 
the law applicable to the year in which the trans¬ 
fer was made means that the basis first determined 
is to be adjusted for any of the items mentioned 
which were actually recognized and accounted for 
at the time of the transfer.^ Since a trust consist¬ 
ing of assets of a bank securing a new bank af¬ 
fected by merger against unknown debts of the 
merged institution is not an association within the 
revenue law, provisions as to gains from sales of 
stock or shares do not apply.® The basis for de¬ 
termining gain derived from a sale of property ac¬ 
quired by or through operation of a testamentary 
trust is discussed supra § 177 b. 

§ 179. Property Acquired by Gift 

A voluntary transfer of property without considera¬ 
tion or compensation therefor, and {involving no ownership 
by a third person, is a gift within statutory provisions 
relating to the basis for determining taxable gain on the 
sale of property acquired by gift, which apply to all 
-gifts irrespective of their nature. 

A voluntary transfer of property without con¬ 


§ 18C 

sideration or compensation therefor, and involving 
no ownership by a third person, is a gift wdthin a 
statutory provision relating to the basis for com¬ 
puting gain derived from a subsequent sale there¬ 
of.^ So the trustee and beneficiary under a trust 
indenture transferring title temporarily to the trus¬ 
tee to administer for the benefit of the beneficiary 
and to pay over the principal to the beneficiary 
acquire the property by gift within such a provi¬ 
sion,^® and the gain must be computed as there pro¬ 
vided but an irrevocable inter vivos trust, where 
the settlor reserves an interest in himseif, is not 
a gift within the provision,^^ ^nd neither is a con¬ 
tribution which is supported by consideration.^® 

A statute providing that if the property was ac¬ 
quired by gift after a stated date the basis of val¬ 
uation shall be the same as it would be in the 
hands of the donor or the last preceding owner by 
whom it was not acquired by gift is intended to 
tax all net gains realized on the sale of the prop¬ 
erty which represents accretion in value and to 
levy a tax on the beneficiary of the gains receiv¬ 
ed and it applies to all gifts irrespective of their 
nature, and makes no distinction between gifts in¬ 
ter vivos and gifts in contemplation of death.!® 

§ 180. Sale of Property Received in Ex¬ 
change 

In the absence of statutory provisions requiring the 
application of a different rule, the cost of the property 
acquired by exchange is the fair market value of the 
thing given in exchange. 

In the absence of statutory provisions requiring 
the application of a different rule, the cost of prop¬ 
erty acquired by exchange has been held to be the 
fair market value of the thing given in exchange, 
as respects the basis for computing gain on a sub¬ 
sequent sale of the property thus acquired.!® The 


purposes resulting from sale of se¬ 
curities received by daughter on 
termination of trust.—Forbes v. O. L 
R., C.C.A., 82 F.2d 204. 


4. U.S—Russell 

V. 

Bowers, 

D.C.N. 

Y., 27 F.Supp. 

13. 



5. U.S.—Russell 

V, 

Bowers, 

supra. 

6. U.S.—Russell 

V. 

Bowers, 

supra. 

7. U.S.—Walter’s Trust v. C 

. I. R., 


aC-A., 127 F.2d 101. 


Creation of new trust out of old one 

Where settlor of trust created in 
1918, owners of life estates therein 
and remaindermen joined in transac¬ 
tion in 1935 whereby new trust inter¬ 
ests were created, all were '*gran- 
■ tors’* of their respective interests 
-and "grantees” of the new interests, 
.and even if new trust was not a con¬ 
tinuation of old one for purpose of 
-determining proUt or loss from sale 


of trust corpus after the 1935 trans¬ 
action, in computing income tax, the 
1918 fair market value would still 
be the basis for determining profit 
or loss in view of statute providing 
that basis for determining taxable 
gain on sale of property acquired 
after Dec. 31, 19'20, by transfer in 
trust, shall be same as it would be 
in hands of grantor.—^Walter’s Trust 
V. C. I. R., supra. 

8. U.S.—Allen v. C. I. R., C.C.A., 49 
P.2d 716, certiorari denied Allen v. 
Burnet, *52 S.Ct. 34, 284 U.S. 655, 76 
L.Ed. 555. 

9. U.S.—C. I. R. v. Rosenbloom 
Finance Corporation, C.C,A., 66 F. 
'2d '5 d 6, certiorari denied Rosen¬ 
bloom Finance Corporation v. C. 
I. R., 54 S.Ct. 127, 290 U.S. <692. 7’8 
UEd, '596. 


10. U.S.—^Helvering v. New York 
Trust Co., N.Y., 54 S.Ct. 806, 292 
U.S. 455, 78 L.Ed. 1361—Russell v. 
Bowers, D.C.N.Y., 27 F.Sup'p. 13. 

11. U.S.—^Helvering v. New York 
Trust Co., N.Y., 54 S.Ct. 806, *292 
U.S. 45'5, 78 L.Ed. 1361. 

12. U.S.—Russell V. Bowers, D.C.N. 
Y., 27 P.Supp. 1‘3. 

13. U.S.—Detroit Edison Co. v. C. 
I. R., 131 P.2d 619, affirmed 63 S. 
Ct. 902, 319 U.S. 98, '87 L Ed. 1286. 

14. U.S.—^Wurlitzer v. Helvering, C. 
C.A., 81 F.2d 928. 

15. U.S.—Wurlitzer v. Helvering 
supra. 

le. US.— Rice V. C. I. R., C.C.A,, 41 
F;2d 99—Irving Trust Co. y. U 
S., CtCl., 30 F.Supp. 696, certiorar: 
denied 61 S.Ct. 60, 311 U.S. 685, 85 
I D.Ed. 442, rehearing denied 61 S 
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tax basis of the property acquired by a corporation 
by the issuance of its stock or securities in connec¬ 
tion with a tax-free exchange of the type described 
infra § 191, where the transferor controls the cor¬ 
poration, is, under the Internal Revenue Code, 26 
U.S.C-A. § 113 (a) (8), and similar statutes, the 
same as it would be in the hands of the transferor, 
increased in the amount of gain recognized to the 
transferor on such transfer under the law applica¬ 


ble to the year in which the transfer was made;i" 
and under the Internal Revenue Code, 26 U.S.C.A. 
§ 113 (a) (7), and similar statutes, a like basis ap¬ 
plies in the case of property acquired after Decem¬ 
ber 31, 1917, by a corporation in connection with 
a reorganization where, immediately after the trans¬ 
fer, an interest or control in such property of fifty 
per cent or more remained in the same persons or 
any of them,^S or where the property was acquired 


Ct 169, 311 U-S. T2S, S5 L.Ed. 474— 
Law V. jMcLaugMm, D.C.OaL, '2 F. 
Supp. 601* 

Value of wliat was given as cost of 
property acquired generally see 
supra § 171. 

What constitutes fair market value 
and how it is determined as affect¬ 
ing question of gain derived from 
sale of property generally see su¬ 
pra § 17S. 

Sale hy corporation, of property re¬ 
ceived in exchange for stock 

(1) Where a corporation acquires 
property by the issuance of its own 
stock therefor and the persons to 
whom its stock is issued are not in 
control of the corporation after re¬ 
ceiving the stock, the cost to the 
corporation acquiring the property is 
the value of the stock issued there¬ 
for.—Irving Trust Co. v. U. S., Ct. 
CL, 30 P.Supp. 696, certiorari de¬ 
nied 61 S.Ct. '60, 311 U.'S. 6S‘5, 85 L. 
Ed. 442, rehearing denied 61 S.Ct. 
169, 311 U.S. 728, 85 L Ed. 474. 

(2) But, on sale by corporation of 
assets acquired in exchange for its 
stock in a transaction where the 
transferors’ gain or loss was not 
recognized for tax purposes, the fair 
market value of the assets at the 
time they were so acquired was 
properly used in determining the 
corporation’s gain or loss.—’C. I. R. 
V. Fisher, C.CA, 150 F.2d 198, cer¬ 
tiorari granted 66 S.Ct. 145. 

(’3) Increase over March 1, 1913, 
value of land on sale thereof by cor¬ 
poration to which it had been trans¬ 
ferred was taxable income, and cor¬ 
poration to which land was trans¬ 
ferred in exchange for stock was 
taxable on sale thereof with amount 
of increase over March 1, 1913, val¬ 
ue.—Perthur Holding Corporation v. 
C. I. R-, C.C.A., 61 F.2d 78'5, certio¬ 
rari denied 53 S.Ct. '506, 28.8 U.S. 616, 
77 LEd. 989. 

Exchange of securities 

Where taxpayer in 192'2 exchanged 
debentures for state and municipal 
bonds held by taxpayer primarily for 
investment, the basis for determin¬ 
ing taxpayer’s gain or loss for in¬ 
come tax purposes on maturity of 
bonds was cost of bonds to taxpayer, 
which was fair market value of de¬ 
bentures at time of exchange.— 
Forstmann v. Rogers, O.C.A.N.J., 12 S 
F.2d 12.6. 


Sale of leasehold acquired iu ex¬ 
change 

Under provision of revenue act re¬ 
lating to exchange of like capital as¬ 
sets, where taxpayer exchanged 
leasehold for which he paid eighty- 
one thousand eight hundred dollars 
in 1907 for leasehold for which tax¬ 
payer’s vendor paid seventy-five 
thousand dollars in 1915, correct ba¬ 
sis for determining gain or loss on 
the sale of the leasehold was the fair 
market value of leasehold on March 
1, 1913, or the cost of such property 
when acquired in 1907, whichever 
was greater.—Friend v. C. I. R., C.C. 
A., 102 F.2d 153. 

Determination of cost held errone¬ 
ous under circumstances where hotel 
sold by trust was originally received 
in exchange of trust shares.—Rice v. 
C. I. R., C.-C.A., 47 F.2d '99. 

17. U.S.—Orange Securities Corpo¬ 
ration V. C. I. R, CCA.Fla., 131 
F.2d 662—Wilgard Realty Co. v. C. 
I. R, C.C.A.,'r27 F2d 514, certio¬ 
rari denied 62 S.Ct. 52, 317 U.S. 
6‘55, 87 LEd. 527—P. A. Barren & 
Son V. C. I. R, CCA., 11'6 F.2d 
7IS—Portland Oil Co. v. C. I. R., 
C.C.A., 109 F.2d 479, certiorari de¬ 
nied 60 S.Ct. 1100, 310 U.S. 650, 84 
L.Ed. 1-416—C. I. R. V. W. S. Par¬ 
ish & Co., C.C.A., 104 F.2d 833— 
Darby-Lynde Co. v. C. I. R., C.C. 
A., 51 P.2d 32. 

The transfer referred to under 
this provision of the statute is the 
transfer by the corporation, and not 
the prior transfer to the corpora¬ 
tion-—Louangel Holding Corporation 
V. Anderson, D.C.IST.T., 9 F.Supp. 550. 
Property acquired from partnership 
The “cost basis” of property ac¬ 
quired from partnership was cost to 
transferor and not market value 
when acquired by partnership.— 
Sehtam Corporation v. O. I. R., C.C. 
A., 125 P.2d '655. 

Exhaustion in hands of transferor 
Corporation to which person had 
transferred property solely in ex¬ 
change for all of corporation's stock, 
which exchange was nontaxable, was 
held required to take into account, 
in computing income tax, items al¬ 
lowed for exhaustion when proper¬ 
ty was in hands of transferor, not¬ 
withstanding provision of revenue 
act that, in computing gain or loss, 
basis should be diminished by 

310 


amount of deduction for exhaustion 
which had since acquisition of prop¬ 
erty been allowable, since acquisi¬ 
tion referred to was that of trans¬ 
feror where there had been a nontax- 
able exchange.—^Manhattan General 
Equipment Co. v. C. 1. R., C.C.A., 76 
P.2d S92, affirmed 56 S Ct. 397, 297 U. 
S. 129, SO L.Ed. '528, rehearing denied 
56 S.Ct. 5S7, 297 U.S. 728. SO LEd. 
1010—Collier Service Corporation v* 
C. 1. R., C.C.A., 76 F2d 892, affirmed 
56 S.Ct. '397, 297 U.S. 129, 80 L.Ed. 
528, rehearing denied 56 S.Ct 587,. 
297 U.S. 728, 80 L.Ed. 1010. 

18. U.S.—-C. I. R. V. Bankers Farm 
Mortgage Co., C.C.A., 145 F.2d 772 
—C. I. R. V. Corpus Christ! Ter¬ 
minal Co., C.C.A.Tex, 126 F.2d '898 
—Ahles Realty Corporation v. C. I. 
R., C.C.A., 71 F.2d 150, certiorari 
denied Ahles Realty Corporation v. 
Helvering, 55 S.Ct 141, 293 U.S. 
611, 79 L.Ed. 701. 

Remote transferor or owner 

The provision of the revenue act 
regarding adjusted basis for deter¬ 
mining gain or loss in case of trans¬ 
fer to corporation where control of 
property remains in the same per¬ 
son, authorizes a carry-over of the 
basis of the property in the hands 
of the transferor, not their basis in 
the hands of one who may have oc¬ 
cupied an earlier position in the 
chain of ownership.—Bondholders 
Committee, Marlborough Investment 
Co., First Mortgage Bonds v. C. I. R., 
62 S.Ct. 537, 31'5 U.S. 189, 86 L.Ed. 
784. 

trader similar statutes 

(1) A statutory provision that, if 
the property was acquired after Dec. 
31, 1917, by a corporation in connec¬ 
tion with a reorganization and im¬ 
mediately after the transfer an in¬ 
terest or control in such property of 
eighty per cent or more remained in 
the same persons or any of them, 
then the basis shall be the same as 
it would be in the hands of the 
transferor applies where the owner¬ 
ship of the aggregate consolidated 
properties remains in the same per¬ 
sons collectively as before although 
the aggregate stock held in the new 
corporation by all the former stock¬ 
holders of any one of the corpora¬ 
tions consolidated into the new cor¬ 
poration was less than eighty per 
cent of the outstanding stock of the- 
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in a taxable year beginning after December 31, 
1935, by a corporation in connection with a re- 
organization.i® 

§ 181. Sales of Corporate Stock 

A gain or profit from a sale of corporate stock, as 
stiown by the difference between the selling price of 
the stock and its purchase price or market value, is tax¬ 
able income. 

The gain or profit from a sale of corporate stock 
is taxable as income,-O and this rule applies al¬ 
though the profits of the sale are received by, and 
allowed to remain with^ the taxpayer’s agent or 


broker,2i and also applies regardless of whatever 
title the taxpayer may have had to the stock, if he 
held it and sold it as his own, and thereby profit- 
ed.22 The whole gain is taxable as income, al¬ 
though under the Internal Revenue Code, 26 U.S. 
CA. § 44, and similar statutes, the seller is given 
the option of deferring pa3rment until the install¬ 
ments are collected.22 The gain or profit from a 
sale of corporate stock as taxable income is not 
limited to a sale by a person buying and selling 
stock as a business,but includes gains from iso¬ 
lated sales by individual owners,25 and also applies 
to gains by a foreign company from a sale of stock 


new corporation.—Fairbanks Court 
Wliolesale Grocery Co. v. C. I. R., 84 
F.2d IS, certiorari denied 57 S.Ct. 
47, 299 U.S. 5-S2, 81 L.Ed. 428. 

(2) Series of transactions must be 
viewed as a unit and ownership of 
eighty per cent interest compared 
a.t the beginning- and end of the con¬ 
summation of the entire plan; and 
stock issued by new corporation for 
property of second corporation par¬ 
ticipating in reorganization plan 
should be excluded in determining 
whether eighty per cent control re¬ 
mained in the same person, where 
second corporation had entered in¬ 
to binding commitments for sale of 
such stock, and immediately after 
-reorganization stock was in fact sold 
-to the public,—^National Rubber Ma¬ 
chinery Co. V. U. S., Ct.Cl., '38 F. 
-Supp. 2'60. 

(3) Where trust company took 
over assets and liabilities of bank, 
issued its stock in payment there¬ 
for, after which stockholders in for¬ 
mer bank owned not to exceed thir¬ 
ty-seven and eight tenths per cent 
of outstanding stock of trust com- 
-pany, which changed its name, no 
new corporation was formed, and 
statute was inapplicable.—Irving 
Trust Co. V. U. S., Ct.Cl., 30 F.Supp. 
696, certiorari denied 61 S.Ct. 60, 311 
U.S. 685, 85 L.Ed. 442, rehearing de¬ 
nied >61 iS.Ct. 169, 311 U.S. 728, 8'5 
L.Ed. 474. 

’19. U.S.—Toklan Royalty Corp. v. 
Jones, D.C.QkL, 58 F.Supp. 967. 

.20. US.—Merchants' Loan & Trust 
Co. V. Smietanka, Ill., 41 S.Ct. 386, 
25o U.S. 509, 15 A.L.R. ISO'o—Foley 
V. C. I. R., C.'C.A., 94 F.’2d 958, cer¬ 
tiorari denied 59 S.Ct. 74, two cas¬ 
es, '305 U.S. 615, 83 L.Ed. 392— 
Rankin v. C. I. R., O.C.A., '84 F.2d 
'551—Taylor v. C. I. R., C.C.A., 76 
F.2d 904, certiorari denied 56 S. 
■Ct. 108, 296 U.S. 594, 80 L.Ed. 421, 
rehearing denied 56 S.Ct. 167, 2'9'6 
U.S. 66'2, -30 L.Ed. 472—0. I. R. v. 
General Gas & Electric Corpora¬ 
tion, C C.A., '72 F.2d .364, certiorari 
denied General Gas & Electric Cor¬ 
poration V. O. I. R., '55 S.Ct. '210, 
.'293 U.S.‘61.8, .79 L.Ed. 706—Kerr 


V. Bowers, D.C.l^.T., 48 F.2d 227, 
affirmed, C.C.A., 66 P.2d 419, cer¬ 
tiorari denied Clegg v. Bowers, '54 
S.Ct. 440, two cases, 291 U.S. 663, 
78 LEd. 1054. 

Gain or profit held taxable 

(1) By a corporation from the 

purchase and sale of stock of other 
corporations.—First Chrold Corpora¬ 
tion V. a I. R., C.C.A., 97 F.2d 22, 
reversed on other grounds 59 S.Ct. 
427, 306 U.S. 117, 83 L.Ed. 542. : 

(2) Prom sale of one’s stock in 
corporation, along with holdings of 
other stockholders.—Uoel v. Parrott, 
C.C.A.Va., 15 F.2d 669, certiorari de¬ 
nied Parrott v. Noel, 47 S.’Ct. 457, 
273 U.S. 754, 71 L.Ed. 1875. 

(3) Where buyer of partnership 
interest sold it for corporate stock 
and sold stock at profit.—Betts v. U. 
S., 62 Ct.Cl. 1, certiorari denied 47 
S.Ct. 475, 273 U.S. 762, 71 L.Ed. 879. 
Sale by corporate taxpayer to ma¬ 
jority stockholder 

(1) Under the Internal Revenue 
Code, 26 U.S.C.A. § 22, where corpo¬ 
rate taxpayer sold to stockholder 
owning more than fifty per cent in 
value of its outstanding stock in a 
single transaction and for a lump 
sum shares in twenty-one different 
corporations in order that minority 
stockholder's interest in corporate 
taxpayer might not be jeopardized 
by retention of speculative shares, 
the gains realized in the sales of 
shares of five of the corporations 
were taxable income.—^M. P. Red- 
dington Co. v. C. I. R., C.'C.A., 131 F. 
2d 1014. 

(2) The fact that the majority 
stockholder did not Intend to avoid 
taxes in purchasing shares in other 
corporations from corporate taxpay¬ 
er was of no significance in .deter¬ 
mining whether the transaction re¬ 
sulted in taxable gains to corporate 
taxpayer.—M. F, Reddington Co. v. 
C. I. R., supra. 

Governing statute 
The statute in force during the 
fiscal year in which the sale was 
made governs a sale of stock alleg¬ 
edly resulting in taxable income.— 
Allen V. National Manufacture & 
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Stores Corporation, C.C.A.Ga., 125 F. 
2d 239, certiorari denied National 
Manufacture & Stores Corporation v. 
Allen, 62 S.'Ct. 1106, 316 U.S. 679, '86 
L.Ed. 1753. 

21. U.S.—Baker v. C. I. R., C.C.A., 
81 P.2d 741. 

Profits accming from stock mar¬ 
ket transactions left with brokers 
for use in handling margin accounts. 
—Baker v. C. I. R., supra. 

22. U.S.—Du Pont V. C. I. R., O.C. 
A., 118 P.2d 544, certiorari denied 
62 S.Ct. 79, 314 U.S. 623, 86 L.Ed. 
501, rehearing denied 62 S.Ct. 176, 
314 U.S. 709, 86 L.Ed. 566—Raskob 
V. C. I. R., C.C.A., 118 P.2d 544, 
certiorari denied 62 S.Ct. 79, 314 
U.S. 623, 86 L.Ed. 501, rehearing 
denied 62 S.Ct. 176, '314 U.S. 709, 86 
L.Ed. 566. 

23. U.S.—Gump v. C. 1. R., C C.A., 
124 P.2d '540, certiorari denied 62 
S.Ct. 1292, 316 U.S. 697, ‘86 L.Ed. 
1766—Nuckolls v. U. -S., C.C.A. 
Colo., 76 F.2d 357. 

Installment sales generally see infra 
§ 187. 

Under Revenue Act of 1916 § 2, it 

was held that, if the sale was in 
consideration of annual payments 
which were based on a certain con¬ 
tingency, under which the annual 
payments could be fairly apportioned 
to the return of capital and profit, 
and the liability for income tax 
could be fairly determined, the tax¬ 
payer was entitled to a return of his 
capital investment before paying in¬ 
come tax based on the conjectural 
market value of the annual pay¬ 
ments.—Burnet v. Logan, N.T., 51 
S.Ct. 550, 283 U.S. 404, 75 LEd. 1143, 
followed in Shaw v. C. I. R., C.C.A., 
51 P.2d 1084. 

24. U.S.—Merchants’ Loan & Trust 
Co. V. Smietanka, Ill., 41 S.Ct. '386, 
255 U.S. 509, 65 L.Ed. 761, 15 A,L. 
R. ISO'o. 

33 C.J. p 302 note 99 [a]. 

Income from trade or business as 
taxable generally see supra § 122. 

25. U.S.—Merchants’ Loan & Trust 
Co. V. Smietanka, supra. 

33 C.J. p 302 note 99 [a]. 
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in this country, through its local office, where the 
sale is completed here except for a mere detail of 
the transaction.26 

The taxable gain or profit is measured by the dif¬ 
ference between the price paid for the stock and 
the price at which it was sold,-" without regard to 
its actual value, as shown by subsequent offers 
therefor but the taxable gain is subject to be 
reduced by any obligations or liabilities the taxpay¬ 
er has paid, under the sales contract, in the nature 
of additional capital investments.-^ Where, how¬ 
ever, the stock was received otherwise than by di¬ 
rect purchase, the taxable gain is the difference 
between its selling price and its fair market value 
at the time it was acquired,notwithstanding a 
restriction on the free sale or transfer of the 
stock,but if, at the time of acquiring the stock, 
an option is given to repurchase it at par there can 
be no finding of fair market value at that time in 
excess of the par value.32 If the sale at a gain 
was procured by fraud and the difference between 
the full value of the shares and the amount paid 
is afterward recovered, it represents an additional 


gain and has the same status as income as the por- 
tion of the original pa\’ment which represented 

gain, 3 3 

The taxable gain or profit is realized as soon as 
the taxpayer obtains title, possession, and control 
of the purchase money, notwithstanding he is 
immediately thereafter served with notice of a lien 
for taxes and the money is impounded and, 
where a sale with a taxable profit has been con¬ 
summated, its character as a sale cannot afterward 
be changed into a transaction under which an in¬ 
come liability is not incurred.36 

On redemption. The amount of gain received by 
a stockholder on the redemption of his stock, pur^ 
suant to an agreement that the corporation was 
willing to pay and the stockholder to accept such 
amount for the sale of his stock, is taxable in^ 
cornc.^*^ 

Gains from short sales. Under the Revenue Act 
of 1932 § 23 (s), gains from short sales of stocks, 
in computing income, were considered gains from 
sales of stock which were not capital assets.^^ 


26 . U.'S.—Ardbern Co. v. O. I. R., C. 
C.A., 120 P.2d 424. 

Liability of foreign corporation for 
income taxes generally see infra § 
399. 

27. U.S.—Gump v, C. I. R., O.C.A., 
124 P.2d 540, certiorari denied 62 
S.Ct. 129*2, 316 U.S. 697, 86 L.Ed. 
1766—Rankin v. C. I. R., C.C.A., 84 
P.2d 551—'Sommers v. C. I. R., C. 
C.A., 63 F.2d 0-51, 

Stock in corporation organized by 
taxpayer 

Difference between cash paid by 
taxpayer for stock in corporation 
organized by him and subsequent 
price for which he sold stock, with¬ 
out considering other assets turned 
over to corporation by him, is a 
proper basis for determining gain 
for income tax -purposes.—Sommers 
V. C. I. R, C.aA., 63 F.2d '551. 

The entire selling price of corpo¬ 
ration’s stock, purchased by promot¬ 
er of new corporation, taking over 
seller’s business and assets, for cash 
and stock of new corporation, may 
be considered in taxing seller’s prof¬ 
its from the transaction.—Banner 
Mach. Co. V. Routzahn, C.C.A.Ohio, 
107 F.2d 147, certiorari denied 60 S. 
Ct. 713, 309 U.S. 676, 84 L.Ed. 1021, 
rehearing denied 60 S.Ct -896, 310 U. 
S. 656, 84 LEd. 1420. 

28. U.S.—Sommers v. C. 1. R., C.C. 
A., '63 P.2d o'ol. 

29, U.S.—Clemmons v, C. L R., C. 
CA., 54 P.2d 209. 

Sellers of half of corporation’s 
stock agreeing to pay corporation’s 
liabilities of certain date were held 


entitled to have taxable gain reduced 
by half of amount so paid.—Clem¬ 
mons V. C. 1. R., supra. 

SO. U.S.—Heiner v. Gwinner, C.C.A. 

Pa., 114 P.2d 723, certiorari de- 
^ nied 61 S.Ct 396, 311 U.S. 714, 85 
L.Ed. 465—Matthiessen v. U. 'S,, 65 
CtCl. 484, certiorari denied '49 S. 
Ct 13, 278 U.S. 609, 73 L.Ed. 535. 
Market value in computing gams 
and losses generally see supra § 
173. 

31. U.S.—^Heiner v. Gwinner, C.'C.A. 
Pa., 114 P.2d 723, certiorari denied 
61 S.Ct 396, 311 U.S. 714, 8'5 L.Ed. 
465. 

Restriction which limits number of 
purchasers 

AJthough a restriction on sale of 
stock postpones right of owner of 
stock to transfer title until expira¬ 
tion of period of restriction or its 
earlier termination, and, as a prac¬ 
tical matter, results in limiting num¬ 
ber of prospective purchasers to 
those who do not desire immediate ! 
delivery, such restriction does not 
operate of and by itself to deprive 
stock of “market value’’ for purpos¬ 
es of valuing stock in computing in¬ 
come taxes.—Heiner v. Gwinner, su¬ 
pra. , 

32. U.S.—Helvering v. Salvage, 56 
S.Ct. 375, 297 U.S. 10-6, 80 L.Ed. 
511. 

33. U.S.—Nichol V. U. S., 48 P.Supp. 
-662, '98 CtCl. 406. 

34. U.S.—^Kerr v. Bowers, C.C.A.N. 
Y., -66 F.2d 419, certiorari denied 
Clegg V. Bowers, 54 S.Ct. 440, two 
cases, 291 U.,S. 663, 78 iL.Ed. 1054. 
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35. U.S.—Kerr v. Bowers, C.C.A.N. 
Y., 66 F.2d 419, certiorari denied 
Clegg V. Bowers, '54 S.Ct. 440, two 
cases, 291 U.S. 663, 7*8 L.Ed. 1054. 
38. U.S.—Aviation Corporation v. U. 
S., 46 FSupp. 491, 97 Ct.Cl. '550, 
certiorari denied 63 S.Ct. 759, 318 
U.S. 771, 87 L.Ed. 1141. 

Loan and option to purchase 
Where some time after sale of 
stock at a profit buyer procured 
more than ninety-five per cent of 
stock of the seller, books were 
changed to show, instead of a sale of 
stock, a loan for full amount of 
purchase price with option to pur¬ 
chase which option was later exer¬ 
cised, the deal was not a mere “in¬ 
tercompany transaction” but was a 
“sale” in which income tax liability 
was incurred.—Aviation Corporation 
V. U. S., supra. 

37. U.S.—Parker v. U. S., C.C.A. 
Wis., 88 F.'2d 907—Lord v. Terri¬ 
tory of Hawaii, C.C.A.Hawaii, 79' 
P.2d 761. 

38 . U.S.—Du Pont V. C. I. R., C.C. 
A., 110 F.2d '641, certiorari denied 
61 S.Ct. 11, 311 U.S. 657, 85 L.Ed. 
421—Du Pont V. C- I. R., C.C.A., 
98 F.2d 459, certiorari denied Du¬ 
pont V. C. I. R., 59 S.Ct. 97, 305 
U.S. 331, S3 L.Ed. 40*5. 

Applied to gains as well as losses 
The provision of this statute that 
for the purposes of “this title” gains 
or losses from short sales of stocks 
shall be considered as gains or loss¬ 
es from sales of stock which are not 
capital assets which follows provi¬ 
sion relating to limitation on de-- 
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g 132. - Cost Basis 

The basis for computing taxable gain on a sale of 
corporate stock is the cost or purchase price of the stock 
to the taxpayer, except that if the stock was acquired i 
prior to March 1, 1913, the basis Is the fair market value 
of the stock on that date, or the cost of the stock, which¬ 
ever is the greater. 

Under the Internal Revenue Code, 26 U.S.C.A. 

§ 113, and similar statutes, the basis for determin¬ 
ing the gain, as taxable income, on a sale of cor¬ 
porate stock is the actual cost of the stock to the 
taxpayer,39 even though that is less than the mar¬ 
ket value of the stock on the day it was pur¬ 
chased,*^9 except that if the stock was acquired be¬ 
fore March 1, 1913, the basis is the fair market 
value of the stock on that date, or the cost of the 


’ stock, whichever is the greater ;4l and, according 
to the terms of the transaction by which the shares 
were acquired, both market value and par value 
may be involved in the computation of the taxable 
gain.^3 jf there is evidence of the fair market val¬ 
ue of the stock, its intrinsic value will not be con¬ 
sidered,^ 3 ]3iit, if there is no fair market value, the 
cost basis is reckoned from the intrinsic value of 
the stock.^4 “Fair market value,within this rule, 
is the price in money or its equivalent that the stock 
would bring at a voluntary sale to a willing buyer, 
taking into consideration the different factors that 
would be considered by such a buyer in determining 
what he would pay and by the seller as to what he 
would accept for the stock,and, where a deter- 


avctible losses in section captioned, 
“deductions from gross income,” re¬ 
lated not only to limitation of de¬ 
ductible losses but also related to 
calculations of income to individual 
taxpayers on net gains, the terra 
“this title” referring to the entire 
income tax title.—Du Pont v. C. I. 
R., C.C.A., 9*8 F.2d 459, certiorari de¬ 
nied Dupont V. Commissioner of In¬ 
ternal Revenue, 59 S.Ct. 97, 305 U.S. 
631, 83 L.Ed. 405. 

39 . XJ.S.—C. I. R. V. Merrell, C.C.A., 
93 F.2d 466—Skinner v. Baton, C. 
C.A.Conn., 4*5 F.2d -568, certiorari 
denied 51 S.Ct 486, 283 U.S. 837, 
75 L.Ed. 1449—Osburn California 
Corporation v. Welch, C.C.A.Cal., 
39 F.2d 41, certiorari denied 51 S. 
Ct. 2-S, '282 U.S. 850. 7'5 L.Ed. 75.3. 

Advances made 'by the taxpayer to 
a corporation in exchange for stock 
constitute the cost basis for deter¬ 
mining the gain on a later sale of 
the stock by the taxpayer.—Petree 
V. U. S., D.C.Tenn., 34 F.2d 563, af¬ 
firmed, aC.A., Luttrell v. U. S., 41 
F.2d 517, certiorari denied Petree v. 
U. S., 51 S.Ct, 82, 2‘S2 U.S. 877, 75 
L.Ed. 775. 

The cancellation of a legTal fee, as 
a part of the consideration for stock 
purchased, even though it is a bad 
bargain, is a part of the cost in 
computing taxable profits on a re¬ 
sale.—DuflSn V. Lucas, C.C.A.Ky., '55 
P.2d 786, certiorari denied 53 S.Ct. 
14, 287 U.S. 611, 77 L.Ed. 531. 
Amount lent or paid to third person 
not considered 

Where taxpayer owned all stock 
of two companies and sold stock of 
first company with understanding 
that such company was released 
from all indebtedness owing to the 
taxpayer, the basis for determining 
taxpayer's net gain from the sale of 
such stock could not include loans 
made by taxpayer to the other com¬ 
pany either directly or through the 
first company or the amount paid to 
an individual who had no interest in 


the stock sold.—Theatre Inv. Co. v. I 
C. 1. R., C.C.A., 119 F.2d 477. 

40. D.C.—Merhengood Corporation 
V. Helvering, 89 F.2d 972, 67 App. 
D.C. 123, certiorari denied Mer¬ 
hengood Corporation, Del., v. Hel¬ 
vering. 58 S.Ct. 33, 303 U.S. 714, 
82 L.Ed. 551. 

Cost on exercise of option 
Where taxpayer exercised option 
given by will to purchase stock from 
testamentary trustees at approxi¬ 
mately one half of its market value 
and resold such stock at a price in 
excess of amount which he paid to 
trustees, basis for determining gain i 
on sale of such stock was the - 
amount which taxpayer paid to trus¬ 
tees, as against contention that cost 
of stock to taxpayer was cash he 
paid, plus value of option which he 
exercised.—Mack v. C. I. R., C.C.A., 
148 P.2d 62, certiorari denied 66 S. 
Ct. 23. 

41. U.S.—Goodrich v. Edwards, 

T., 41 S.Ct. 390, 2o'5 U.S. 527, ‘<65 
L.Ed. 7*59—^Merchants' Loan &: 
Trust Co. V. Smietanka, Ill., 41 S. 
Ct. 3S6, -255 U.S. 509, 65 L.Ed. 751, 
15 A.L.R, 1305—Skinner v. Baton, 
C.C.A Conn., 4'5 F.2d 56i8, certiorari 
denied 51 S.Ct. 486, 283 U..S. 837, 75 
L.Ed. 1149. 

Ho income tax can be levied on 
the sale of stock for a price greater 
than its value on March 1, 1913, but 
less than the price paid for the stock 
before that date, since in such a case 
there was no “gain.”—Goodrich v. 
Edwards, N.T., 41 S.Ct. 390, 25>5 U.S. 
522, 65 L.Ed. 7«59. 

42. U.S.—Salvage v. C. L R., C.C.A., 
76 F.2d 112, affirmed Helvering v. 
Salvage, 5'6 S.Ct 37-5, 297 U.S. 106, 
80 L.Ed. 511. 

Cost basis held market value for 
part of the shares and par value for 
the balancei where shares worth con¬ 
siderably more were acquired at par 
value, in consideration of covenant 
not to engage in competing business 
and of option to company to rapur- 
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chase at par, which option was nev¬ 
er exercised, and of power to tax¬ 
payer to exchange each share for 
shares of preferred and common, 
which was consummated, and the 
shares of preferred stock were re¬ 
deemed.—Salvage v. C. I. R., supra. 

43. U.S.—Walter v. Duffy, C.C.A.N. 
J., '287 F. 41. 

33 C.J. p 302 note 4 [a] (2). 

44. U.S.—^T^^alter v. Duffy, supra. 

33 CJ. p 302 note 4 [a] (3>. 

45. U.S.—Manufacturers Paper Co. 
V. C. I. R., C.C.A., 89 F.2d 684— 
Robertson v. Routzahn, C.C.A 
Ohio, 75 F.2d 537—Heiner v. Cros¬ 
by, C.C.APa, 24 F.2d 191—Phillips 
V. U. S., D.C.Pa., 12 P.2d 598, re¬ 
versed on other grounds, C C.A, 
U. S. V. Phillips, 24 P.‘2d 195— 
Cushing V. U. S., D.C.Mass., l‘S F. 
Supp. 83, affirmed, C.C A., U. S. v. 
Dickinson, 95 P.2d 65—Walter V- 
Duffy, C.C.A.N.J., 287 F. 41. 

.33 C.J. p 302 note 4. 

Limited number of sales of par¬ 
ticular corporate stock in early part 
of 1913 would not conclusively deter¬ 
mine fair market value as of March 
1, 1913.—Robertson v. Routzahn, D. 
C.Ohio, 1 F.Supp. 355, affirmed, C.C. 
A., '7*5 F.2d 537. 

Matters that may be considered 
The nature of business, value of 
corporate assets, average annual 
earnings, character of period during 
which earnings were made, and 
management and prospective earn¬ 
ings in light of past.—Cushing v. U. 
S., D.C.Mass., 18 F.Supp. S3, affirmed, 
C.C.A., U. S. V. Dickinson, 95 F.2d 
6‘5—Robertson v. Routzahn, D.C. 
Ohio, 1 F.Supp. 355, affirmed, C.C.A., 
75 P.2d 537. 

Book value of stock must give 
way in computing taxable gain when 
it appears that corporation’s annual 
earnings nearly equal such value.— 
Behles v. C. L R., C C.A., 87 F.2d 228. 
Matters not considered 
In determining value of bank 
stock as measured by unimpaired 
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minable market value exists, tke imposition of the 
tax cannot be postponed or prevented by an agree¬ 
ment among the holders of the stock for the pur¬ 
pose of controlling or bolstering the market but, 
where a restrictive agreement among the stockhold¬ 
ers, as to the sale of the stock, strips it of an as¬ 
certainable market value, the requirement of the 
statute is not satisfied, and a finding of value can 
not be sustained.^'^ In the absence of anj’thing to 
show that the future would bring a change in the 
profits of the corporation, the value would be de¬ 
termined largely by the corporate earnings in the 
previous year.^S 

The taxable gain is computed on the basis of 
the cost of the shares actually sold, as represented 
by identified certificates actually delivered in con¬ 
summating the sale,rather than on the basis of 
the cost of shares which the taxpayer intended to 
sell, where his intention was frustrated by other 
shares being delivered.^® Good will earned by the 
taxpayer as representative of one company cannot 
be considered in determining the cost to him of 
stock in another corporation organized by him.^i 

Effect of distributions by corporation. Stock div¬ 
idends theretofore received may be included in com¬ 
puting gain and profits on a sale of stock and 


under the Internal Revenue Code, 26 U.S.C.A. § 
115, and similar statutes, any tax-free distribution 
of earnings or profits accumulated, or increase in 
value of corporate property accrued, before March 
1, 1913, must be applied to reduce the adjusted ba^ 
sis of the stock in determining gain,^^ and any dis¬ 
tribution which is not out of such accrued increase 
in value of property, and is not a dividend, must 
also be applied in reduction of the adjusted basis 
of the stock,54 and, if it is in excess of such basis, 
the excess is taxable in the same manner as a gain 
from a sale of the stock.55 On the other hand, a 
distribution which is not tax-free will not reduce 
such basis.5® A subsidiary company’s accumulat¬ 
ed earnings on stock sold to the parent company 
cannot be added to the cost in determining taxable 
gain from the latter’s sale thereof to outsiders, to 
avoid double taxation, where the earnings have al¬ 
ready been taxed as income of the affiliated com¬ 
pany. 5 7 

Stock acquired by bequest or inheritance. Under 
the Internal Revenue Code, 26 U.S.C.A. § 113 (a) 
(5), and similar statutes, the taxable gain from a 
sale of stock which was acquired by the taxpayer 
by bequest or inheritance is computed on the basis 
of the fair market value of the stock at the time 


capital plus surplus, undivided prof¬ 
its and earning-s when stock was ac¬ 
quired hy taxpayer, assets of bank, 
such as real estate, and accrued in¬ 
terest could not be considered, in 
absence of evidence that the accrued 
interest was clear profit above all 
liabilities and expenses as of that 
date.—Bonham v. O. I. R., C.C.A., 89 
F.2d 725. 

The particular origin, of the stock 
sold is of vital importance in deter¬ 
mining a gain from the sale.—Curtis 
V. C. I. R., C.C.A., 89 F.2d 736. 

“Fair market value” may not be 
increased by subsequent increment 
not calculated or anticipated at time. 
—Robertson v. Routzahn, D.C.Ohio, 
1 F.Supp. '3'55, affirmed, C.O.A,, 75 F. 
*2d 537, 

46. XJ.S.—^Propper v. C I. B., C.C.A., 
iS9 F.2d -617. 

47. XJ.S.—^Propper v. C. I. R., supra. 

48. XJ.S.—Robertson v. Routzahn, C. 
C.A.Ohio, 7'5 P.2d 537. 

49. U.S,—Davidson v. C. I. R., C.C. 
A., 94 P.2d 303, certiorari denied 
58 S.Ct. 103'S, 304 U.S. 569, 82 L. 
Ed. 1'534—Davidson v. C. I. R., C. 
C.A., 94 P.2d 300. affirmed 59 S;Ct. 
43, SO'5 U..S. 44, 83 D.Ed. '31. 

Sale of old stock 

On sale of stock in anticipation of 
receipt by taxpayer of new stock un¬ 
der rights issued by company, prof¬ 
its should be computed on basis of 
cost of old stock which was less 


than new.—^Horner v. C. I. R., C.C. 
A., 72 P.2d 407. 

50. U.S.—^Davidson v. C. I. R., C.C. 
A., 94 F.2d 303, certiorari denied 
•58 S.Ct. 1038, 304 U.S. 5'69, 83 L. 
Ed. 1534. 

Delivery of wrongp shares throtigh 
mistake 

U.S.—Davidson v. C. I. R, C.C.A., 94 
P.2d '300, affirmed 59 S.Ct. 43, 305 
-U.S. 44, S3 L.Ed. 31. 

51. U.S.—Sommers v. C. I. R., C.C. 
A., 63 F.'2d 551. 

52. U.S.—Beckers v. U. S., Ct.Cl., 
42 P.2d 300, certiorari denied 51 S. 
Ct. '86, 283 U.S. 882, 75 L.Ed. 7'78. 

53- U.S.—^Manufacturers Paper Co. 
V. C. I. R., C.C.A., 103 P.2d 432, 
434. 

Taxable and nontaxable distribu¬ 
tions see supra §§ 131-145. 

Prior to Itevemie Act of 1921, 

“there was no provision relating to 
the reduction of cost or other basis 
by the amount of tax-free distribu¬ 
tions in determining gain or loss on 
a subsequent sale of the stock."— 
Manufacturers Paper Co. v. C. I. R., 
supra. 

A distribatioxL in 1913 out of in¬ 
crease in value of corporate assets 
accrued prior to March 1, 1913, did 
not reduce basis of stock and did not 
increase taxable gain to stockholder 
when it sold stock in 1924, where 
such payment was taxable to share¬ 
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holder under the law as it existed in 
1913 and taxpayer paid an income 
tax on the amount of the dividends 
distributed in that year.—Manufac¬ 
turers Paper Co. v. C. I. R., supra. 

54. U.S.—C. 1. R. V. McKinney, C.C. 
A., IS7 F.2d 811—Warner v. C. I. R., 
C.C.A., 66 F.2d 407. 

A distribution from depletion and 
depreciation reserves should be ap¬ 
plied in reduction of the cost basis 
of the stock in determining* gain — 
Ayer v. C. I. R., C.C.A., 100 F.2d 850 
—C. I. R. V. McKinney, C.C.A., '87 P. 
2d 811. 

55. U..S.—C. I. R. V. McKinney, su¬ 
pra. 

56. UjS.—M anufacturers Paper Co. 
V. C. I. R., C.C.A., 103 P.2d 43'2. 
Dividends on cumulative nonvot¬ 
ing preferred shares of corporation's 
stock, payable in common voting 
shares thereof, are not tax free 
stock dividends applicable to reduc¬ 
tion of cost of preferred stock in 
computing profit from taxpayer's 
sale thereof, where stockholders' 
preexisting proportionate interests 
are altered.—C. I. R. v. Tillotson 
Mfg. Co., C.C.A., 76 F.2d 189. 

57. U.S.—Remington Rand, Inc., v, 
C. I. R., C.C.A., 33 F.2d 77, certio¬ 
rari denied Remington Rand, Inc. 
V. Lucas, 50 S.Ct 39, 280 U.S. 591, 
74 L.Ed. 639. 
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it was so acqmred,^^ that is, its fair market value 
at the time of the death of the testator or ances¬ 
tor,^ 9 even though the taxpayer's interest in the 
stock, at that time, is contingent.^® The gain is 
not based on the value of the stock at the date of 
the decree of distribution,or when actually re¬ 
ceived by the taxpayer, as legatee,notwithstand¬ 
ing a life estate intem^enes.®^ The taxpayer's lia¬ 
bility for income tax on the gain realized from a 
sale of inherited stock is not affected by the pro¬ 
visions of the Internal Revenue Code, 26 U.S.C.A. 
§ 22 (b), excluding the value of inherited stock 
from gross income for tax purposes, but not ex¬ 
cluding the income from such stock, since the gain 
received in the sale and not the value of the stock 
is the subject of the tax.®^ Under Revenue Act 
of 1932 § 113 (a) (5), the cost basis of stock ac¬ 
quired by intestacy was held to.be the value of the 
stock at the time of its distribution to the taxpay¬ 
er. 

Stock acquired from employer, A taxpayer who 
receives stock from his corporate employer as com¬ 
pensation for services, and who later sells the stock, 
generally may use the fair market value of the 
stock at the time he received it as the basis for 


determining a taxable gain from the sale,®® not¬ 
withstanding he had not reported such value for 
the year in w’hich he received the stock,unless 
the statute of limitations had run on the taxes for 
that year;®S i^^t where the stock is given to rec¬ 
ognize past and encourage future services, and is 
also subject to a trust agreement that the employee 
will continue in the employment of the corporation 
for a designated period, the employee is not entitled 
to use the fair market value of the stock when he 
received it as his cost basis, on the theory that the 
receipt of the stock was a “gift.”®® So also, where 
an employee purchases stock from his corporate 
employer at less than its market value, pursuant to 
his contract of employment, under which he is en¬ 
titled to make such purchase in return for perform¬ 
ing certain conditions, the differential constitutes 
additional compensation, and the employee may use 
as the cost basis in determining the profit on a sub¬ 
sequent sale of the stock its fair market value at 
the time of its acquisition,*^® notwithstanding, due 
to a mistake, the differential was not reported as 
income for the year in which the purchase was 
made*^! and the statute of limitation had run against 
an additional assessment where, under the 


58. U.S.—Brewster v. Gagre, N.Y., 50 
set. 115, 280 U.S. 327, 74 L.Ed. 
457. 

59. U.S.—Helvering' v. Reynolds, '61 
S.Ct. 971, 313 U.S. 428, 85 L.Ed. 
1438, 134 A.L..R. 115'5—Brewster v. 
Gage, 50 S.Ct. 115, 280 U.S. 327, 74 
L.Ed. 457—Chanler v. Field, C.O.A. 
N.H., 63 F.2d 13, certiorari denied 
53 S.Ct. 791, ’289 U.S. 75*8, 77 L.Ed. 
1502—Logan v. O. I. R., C.C.A., 42 
P.2d 193, followed in Bruce v. C. 
I. R., 42 P.2d 197, afRrmed '51 S. 
'Ct. 5‘50, *283 U.S. 404, 75 L.Ed. 114*3, 
followed in Shaw v. C. I. R., C.C.A., 
51 F,2d 1084. 

D.C.—^Huggett V. Burnet, *64 F.2d 
‘705, -62 App.B.C. 67. 

Difference hetween sale price and 
value of stocS: at testator’s death is 
measure of income tax on gain de¬ 
rived from legatee's sale of stock.— 
Brewster v. Gage, C.C.A.N.Y., 30 P. 
2d 604, affirmed 50 S.Ct. 11'5, '280 U.S. 
327, 74 L.Ed. 457. 

80. U.S.—Helvering v. Reynolds, 61 
S.Ct. 971, 313 U.S. 428, 85 L.Ed. 
143*8, 134 A.L.R. 11*55. 

61. U.S.—Brewster v. Gage, N.Y., 50 
S.Ct. 115, 280 U.S. 327, 74 L.Ed. 
457. 

D.C.—Huggett V. Burnet, 64 P.2d 
705, 6*2 App.D.C. 67. 

62. U.S.—Chandler v. Field, C.C.A. 
H.H., -63 F.2d 1*3, certiorari denied 
53 S.Ct. 791, 289 U.S. 758, 77 L.Ed. 
1502. 

68. U.'S.—Chandler v. Field, D.C.N, 

H., 58 P.2d 370, affirmed, C.C.A., 63 


P.2d 13, certiorari denied *53 S.Ct. 
791, 289 U.S. 758, 77 L Ed. 1502. 
D.C.—Huggett V. Burnet, '64 F.'2d 
705, 63 App.D.C. *67. 

Stock as vested remainder 

Gains from sales of stock hy leg¬ 
atee taking vested remainder on tes¬ 
tatrix’ death held determinable on 
basis of fair market value at testa¬ 
trix’ death in 191*2, or on March 1, 
1913, whichever was greater, not 
date of decree of distribution or of 
life tenant's death, notwithstanding 
intervening life estate.—^Huggett v. 
Burnet, supra. 

Deduction of value of life estate 
from basic value of stock on March 
1, 1913, in determining gain of lega¬ 
tee who sold stock in 1925 and 192.6 
was held error since “acquisition” of 
stock at date of possession related 
back to testatrix’ death.—^Huggett v. 
Burnet, supra. 

64. U.S.—-Williamson v. C. I. R., C. 

C.A., 100 F.2d 735, certiorari de¬ 
nied 59 S.Ct. 8‘27, 307 U.S. 623, 83 
L.Ed. 1501. 

€5. US.—Williamson v. C. I. R., 
supra. 

63. U.S.—Omaha Nat. Bank v. C. I. 
R., C.C.A., 7*5 P.2d 434—U. s' v. 
Du Pont, D.C.Del., 47 P.Supp. 894. 
67. U.S,—^U. S. V. Du Pont, supra. 
88. U.,S.—C. I. R. V. Parren, C.C.A., 

82 F.2d 141. 

69. U.S.—U. S. V. Du Pont, D.C.Del., 
47 F.Supp. *894. 

70. U.S.—Hawke v. C. I. R., C.C.A., 
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109 P.2d 946, certiorari denied 
Hawke v. Helvering, *61 S.Ct 11, 
311 U.S. 657, 85 L.Ed. 421—Robin¬ 
son V. Commissioner of Internal 
Revenue, C.'C.A., 59 F.2d 1008. 
Additional compensation generally 
see supra § 124. 

Coustructiou of treasury decisions 

(1) A treasury decision, under 
which employee who purchased his 
company’s stock at less than market 
value was required to include dif¬ 
ference between its cost to him and 
market value in his gross income for 
year in which stock was received, 
but was allowed in reporting sale of 
stock to use fair market value as 
cost to him, has been held subject 
to construction as a whole, and not 
applicable to taxpayers who rely 
only on clause allowing market val¬ 
ue as cost in reporting resale.—Lar¬ 
kin V. U. S., C.C.A.SD., 78 F.2d '951. 

(2) A treasury decision regarding 
right of employee, who purchased 
his company’s stock at less than 
market value, to use fair market 
value as cost to him in reporting 
sale of stock in income tax return, 
was held not retroactive, and thus 
not applicable to transactions of tax¬ 
payers by which stock was brought 
prior to the decision.—^Larkin v. U. 
S., supra. 

71. U.S.—Hawke v. C. I. R., C.C.A, 

109 F,*2d 946, certiorari denied 

Hawke v. Helvering, 61 S.Ct. 11, 
311 U.S. 657, 85 L.Ed. 4*21. 

72. U.S.—Hawke v. C. I, R., supra. 
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contract, the differential cannot be regarded as ad¬ 
ditional compensation the employee’s cost basis is 
the purchase price of the stockJ^ If, however, the 
employee acquires the stock at a reduced price, to 
be paid for only out of dividends and not to be 
sold unless first offered to the employer, the basis 
for computing gain on a subsequent sale is the true 
value of the employee’s interest in the stock, rather 
than the price paid therefor after deducting the 
value of the employment contractIf the em- 
plo^'ee purchases the stock for money and services, 
such money and the value of the services may be 
used as the cost price for computing the gain on 
a subsequent sale of the stockj^ 

An option to acquire stock of a corporation, giv¬ 
en as an inducement to becoming an officer and 
stockholder in the corporation, has no present as¬ 
certainable market value, and therefore no cost 
value in the optionee’s hands, as regards taxable 
gain realized by another to whom the optionee as¬ 
signed the option on such other’s disposal of the 
stock acquired under the optionj^ 

Stock acquired by gift. Under the Internal Rev¬ 


enue Code, 26 U.S.C.A. § 113, and similar statutes, 
if the stock sold was acquired by gift after Decem¬ 
ber 31, 1920, the cost basis for computing taxable 
gain is the same as it would be in the hands of the 
donor or the last preceding owner by whom it was 
not acquired by gift,'^'^ that is, the cost of the stock 
to such donor or owner.'^S if however, the stock 
was acquired by gift before that date, the cost basis 
is limited to the fair market value of the stock at 
the time of such acquisition,plus the amount of 
any contributions by the taxpayer to the capital 
of the corporation or its fair market value as 
of Alarch 1, 1913, if it was acquired by him before 
that date.Si A gain on a sale of stock acquired by 
gift in contemplation of death of the donor is com¬ 
puted as of the time of the donor’s death, and not 
as of the time of the transfer to the donee. 

Stock held in trust. The taxable gain from a 
sale of stock acquired by gift or transfer in trust 
on or before December 31, 1920, is computed on the 
basis of the fair market value of the stock at the 
time it was so acquired but if it was acquired 
after that date by a transfer in trust, other than by 


Time of assessment generally see in¬ 
fra §§ 652-65S. 

73. U.S.—Hawke v. C. I. R., supra. 

74. U.S.—Behies v. C. I. R., C.C.A., 
S7 P.2d 22S. 

75. U.S.—Boulton v, Heiner, D.C. 
Fa., 3 P.Supp. 372. 

76. D.'C.—^Merhengood Corporation 
V. Helvering, 'S9 P.2d 972, 67 App. 
D.C. 123, certiorari denied Merhen- 
good Corporation, Del., v. Helver¬ 
ing, 58 S.Ct. S3, 302 U.S. 714, 82 
L.Ed. *551. 

Sacli an option does not constitute 
compensation for services rendered 
to corporation, as regards taxable 
gain received by company to which 
optionee assigned option in exchange 
for company’s entire capital stock.— 
Merhengood Corporation v. Helver¬ 
ing, supra. 

77. US.—Cooper v. U. S., CtCl., 50 
S.Ct 164, 280 U.S. 409, 74 L.Ed. 
516, followed in Johnson v. C. I. 

R. , C.C.A., 62 P.2d 727—-New York 
Trust Co. V. ’C. I. R., C,C.A., 68 F. 
2d 19, affirmed *54 S.Ct 806, 292 U. 

S. 455, 78 L.Ed. 1361. 

This provision refers only to ‘‘un¬ 
adjusted basis” which is but one 
factor in determining the ‘'substitut¬ 
ed basis," which is amount used in 
determining gain from shares of 
stock for income tax purposes.—For¬ 
res tal V. C. I. R., C.C.A., 120 F.2d 
223. 

Statute held retroactive 
U.,S.~Cooper v. U. S.. CtCl., 50 iS.Ct 
164, ‘280 U.S. 409, 74 L.Ed. '516, fol¬ 


lowed in, O.C.A., Johnson v. C. I. 
R., 52 P.2d 727. 

‘•G-ross income” 

Amounts received by seller on sale 
of stock which had been acquired 
without payment of any considera¬ 
tion was “gross income" subject to 
payment of income tax.—^Kitrell v. 
U. S., C.CAColo., 79 F.2d 259, cer¬ 
tiorari denied 58 S.Ct. 248, 296 U.S. 
643, 80 L.Ed. 457. 

78. U.S.—^Bothin Real Estate Co. v. 
C. r. R., C.C.A., 90 P.2d 91. 

Gift from stockholder to corporation 
The transfers of stock to corpora¬ 
tion without consideration by cor¬ 
poration’s sole stockholder consti¬ 
tuted a “gift," and hence basis of 
determination of gam on disposition 
by corporation of transferred' stock 
was the cost of stock to stockholder 
and not the fair market value of 
stock at time of transfer to corpora¬ 
tion.—Bo thin Real Estate Co, v. C. 
I. R., supra. 

79. U.S.—Weeks v. White, D.C, 
Mass., 9 P.Supp. 79, affirmed, C.C. 
A., 77 P.2d S17. 

80. U.S.—Weeks v. White, supra. 

A subsequent transfer by donor of 

other stock as contribution to capi¬ 
tal of such corporation cannot be 
used in arriving at cost to taxpayer 
for income tax purposes,—Weeks v. 
White, supra. 

81. U.S.—^Wurlitzer v. Helvering, C. 
C.A., 81 P.2d 928. 

Gift to corpora*tion 

(1) Where stock was given to cor¬ 
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poration, of which donor owned sub¬ 
stantially all of stock, which he had 
acquired prior to March 1, 1913, the 
taxable gain, where corporation lat¬ 
er sold stock, was difference between 
sale price and market value of stock 
on March 1, 1913, and not difference 
between sale price and market value 
of stock at time of transfer to cor¬ 
poration.—King V. U. S., D.C.Md , 10 
P.Supp. 206, affirmed, C.C.A., 79 F.2d 
453. 

(2) This rule applies notwith¬ 
standing corporation did not issue 
additional stock to donor at time of 
transfer, since value of donor’s in¬ 
terest in corporation was increased 
without the issuance of additional 
stock.— King' V. U. <3., supra. 

82. D.C.—Snyder v. Helvering, 69 K. 
■2d 377, '63 App.D.C. 59. 

83. U.S.—Dulin v. C. I. R., C.C.A., 
70 P.2d 82'8. 

Sufficiency of delivery 
U.S.—Dulin V. O. I. R., supra. 
Temporary trust and g'ift 
Trustee and beneficiary under 
trust indenture transferring title 
temporarily to trustee to administer 
property for benefit of trustor’s som 
and to pay over -principal to son at 
age of twenty-five, acquired property 
by “gift" within the statute.—^Hel- 
vering v. New York Trust Co., N.Y., 
54 S.Ct. 806, '292 U.S. 455, 78 L.Ed. 
1361. 

Cost as of March 1, 1913 
U.S.—Helvering v. New York Trust 
Co., N.Y., 54 S.Ct. ;806, '292 U.S. 
455, '78 L.Ed. 1361. 
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gift, devise, or bequest, the gain is computed on the 
same basis as it would be in the hands of the gran¬ 
tor of the tnist^^ 

Under the Internal Revenue Code, 26 U.S.C.A. § 
161, and similar statutes, the gain from a sale of 
stock by a testamentary trustee is taxable income,^® 
notwithstanding the instrument creating the trust 
provided that dividends and accretions of selling 
values should be considered principal and not in¬ 
come.®^ 

Stock of estate of decedent. Under the Internal 
Revenue Code, 26 U.S.C.A. § 161, and similar stat¬ 
utes, providing for taxes on the income of estates, 
in connection with § 113, the net profit realized by 
the executors from a sale of stock belonging to the 
estate is taxable as estate income.^? The taxable 
gain is computed on the basis of the market value 
of the stock at decedent’s death, where it was ac¬ 
quired by the estate from decedent.^^ 


§ 183 

I 133 . - Sale by Corporation of Its Own 

Stock 

A gain or profit resultrng from the sale, other than 
by subscription, by a corporation of its own stock Is tax¬ 
able income. 

A corporation dealing in its own stock is subject 
to taxation on a profit therefrom,®^ but whether 
such a sale results in a taxable gain depends on the 
real nature of the transaction as ascertained from 
the circumstances.Under the Internal Revenue 
Code, 26 U.S.C.A. § 22, and related treasury regu¬ 
lations, if a corporation deals in its own shares as 
it might in the shares of another corporation, the 
resulting gain for income tax purposes is computed 
in the same manner as though the corporation were 
dealing in the stock of another corporation.^^ 
However, even though the corporation is not en¬ 
gaged in dealing in its own stock,92 if it purchases 
such stock, holds it in the treasury as an asset, and 
later sells it at a profit, such profit is taxable in¬ 
comers even though the sale is to the corporation’s 


84. U.S.—Porrestal v. C. I. R., C.O. 
A., 120 P.2d 223—-New York Trust 
€o. V. Helverinff, C.C.A., 6S F.2d 
19, affirmed »54 S.Ct. SOS, 292 U.S. 
455, 78 L.Ed, 13'61—Speer v. Bug- 
gan, D.C.N,Y., 5 F.Supp. 72'2. 

Conteiaplatioii of dleatli 
U.S.—C. I. R. V. Cora B. Igleheart 
Trust Estate, C.C.A., 75 F.2d 151. 

85. U.S.—Merchants’ 'Loan & Trust 
Co. V. Smietanka. III., 41 S.Ct. 386, 
-255 U.S. 509, 65 L.Ed. 751, 15 A.L. 
R. 1305. 

86. U.S.—Merchants’ Loan & Trust 
Co. V. Smietanka, supra. 

87. U.S.—Weigel v. C. I. R., C.C.A., 
96 P.2d 387, 117 A.L.R. 366. 

Taxable gain from sale of property 
of decedent’s estate generally see 
supra § 176. 

There was no taxable gain where 
the executors sold stock not specif¬ 
ically bequeathed for a sum less 
than the testator paid for it prior to 
March 1, 1913, although greater than 
the market value of the stock at the 
time of the testator’s death.—^Mc¬ 
Kinney V, U, S., 62 Ct.Cl. ISO, certio¬ 
rari denied U. S. v. McKinney, 47 
S.Ct 108, 273 U.S. 716, 71 L.Ed. 85'5. 

88. U.S.—C. I. R. V, Matheson, C.C. 
A.Pla., 82 F.2d 380. 

89. U.S.—Putnam v. U. S., C.C.A. 
Mass., 149 F.2d 721. 

80. U.S.—C. I. R. V. Air Reduction 
Co., C.C.A., 130 F.'2d 145, certiorari 
denied Air Reduction Co. v. C. I. 
R., 63 S.Ct 201, 317 U.S. S’S!, 87 
L.Ed. 546—Carter Hotel Co. v. C. 
I. R., C.C.A., 67 F.2d 64'2—C. I. 
R. V. S. A. Woods Mach. Co., C.C. 
A., '57 F.2d 635—^Aviation Capital 
V. Pedrick, B.C.N.T., 'M F.Supp. 


'964, affirmed, C.C.A., 148 F.2d 165, 
certiorari denied, B.C., 66 S Ct. 28. 

The asserted motive for the trans¬ 
action is of less importance in deter¬ 
mining whether dealing of corpora¬ 
tion in its own stock results in tax¬ 
able income than is the manner of 
its accomplishment.—Dow Chemical 
Co. V. Kavanagh, C.C.A.Micli., 139 F. 
2d 42—Investment Corporation of 
Philadelphia v. U. S., B.C.Pa., 43 F. 
Supp. 64. 

Where corporation purchased its 
own stock on demand by holders 
thereof as required by charter, 
charging paid-in surplus with pur¬ 
chase price in excess of par value, 
carried repurchased stock on its 
books as without value, and sold it 
at current liquidation values to ob¬ 
tain working capital, and excess of 
proceeds of sales over par value was 
added to surplus account, and not to 
income account as in case of sale of 
stocks of other corporations, result¬ 
ing profit constituted gross income 
for tax purposes, where corporation, 
instead of selling repurchased stock, 
could have sold available unsold 
treasury stock.—^Aviation Capital v. 
Pedrick, C.C.A.N.Y., 148 P.2d 16'5, 

certiorari denied 66 S.Ct 28. 

91. U.S.—^Aviation Capital v. Ped¬ 
rick, D.C.N.Y., 56 F.Supp. 964, af¬ 
firmed, C.C.A., 148 F.'2d 165, cer¬ 
tiorari denied, D.C., -66 S.Ct. 28. 
The words “deals in its own 
shares as it might in the shares of 
another corporation” relate to ac¬ 
quisition and disposal of shares at 
beginning and end of the holding pe¬ 
riod, and not to manner of making 
bookkeeping entries concerning them 
during such period.—^Aviation Capi¬ 
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tal V. Pedrlok, C C.A.N.T., 148 P.'2d 
165, certiorari denied 6'6 S.Ct, 2'8. 

The 1934 amended regtaation, de¬ 
claring such a transaction taxable if 
corporation dealt in its own shares 
as it might have done in shares of 
another corporation, was applicable 
in determining whether gain realized 
by corporation on sale of its stock 
thereafter was taxable.—Edwin L.. 
Wiegand Co. v. U. S., Ct.CL, 60 F. 
Supp. 464. 

Under prior regulations 
U.S.—First Chrold Corporation v. C. 
I. R., 59 S.Ct. 427, 306 U.S. 117,. 
83 L.Ed. 542—Helvering v. R, J. 
Reynolds Tobacco Co., 59 S.Ct. 423,. 
306 U.S. 110, 83 L.Ed. 536—E, R. 
Squibb & Sons v. Helvering, C.C. 
A., 102 F.2d 681. 

92. U.S.—Edwin L. Wiegand Co. v- 
U. S., CtCl., 60 F.Supp. 464. 

93. U.S.—Dow Chemical Co, v. Kav¬ 
anagh, C.C.A Mich., 139 F.2d 4'2— 

U. S. V. Stern Bros. & Co., C.C.A. 
Mo., 136 F.2d 48-S—Brown Shoe Co. 

V. C. I- R., C,C.A., 133 F;2d 582— 
Helvering v. Edison Bros. Stores, 
C.C.A., 133 F.2d 57'5, certiorari de¬ 
nied Edison Bros. Stores v. Hel¬ 
vering, 63 S.Ct. 1166, 319 U.S. 752, 
87 L.Ed. 1706—^Allen v. National 
Manufacture & Stores Corporation, 
C.C.A.Ga., 125 F.2d 239, certiorari 
denied National Manufacture & 
Stores Corporation v. Allen, '62 S. 
Ct. 1106, 316 U.S. 679, 86 L.Ed. 
1753—Edwin L. Wiegand Co. v. U. 
S., Ct.Cl., 50 F.Supp. 464. 

Application of regulations 

(1) The treasury regulation pro¬ 
viding that company dealing in its 
own stock as it would in that of an¬ 
other company would realize gain or 
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own officers or employees,as where it is sold to 
the employees for the purpose of creating and sus¬ 
taining their interest in the affairs of the corpo¬ 
ra tlon.^® 

Delivery to employee as bonus, A delivery of 
shares of stock by a corporation to an employee as 
a bonus for services rendered, under a bonus plan 
by which title is retained in the corporation for a 
time after the bonus has been declared, constitutes 
a disposition of the shares for a consideration equal 
to the market value of the shares when delivered,9® 
and, if the market value when delivered exceeds the 
cost of the shares to the corporation, the transac¬ 
tion results in a taxable gain to the corporation.^'^ 

Subscription price. The receipt by a corporation 
of the subscription price of shares of its capital 
stock on their original issuance does not give rise 


to taxable gain, regardless of whether or not such 
price is in excess of the par value of the stock.^S 

g 1 S 4 . - Stock Received as Dividend 

A profit realized on the sale of stock received as a 
dividend is taxable income. 

A profit realized on a sale of stock received as a 
dividend is taxable income.^^ A taxable gain or 
profit on such a sale is computed by the excess of 
the amount realized over the cost of the stock,^ 
and, if it appears that the dividend stock did not 
cost anything, the basis on which to compute the 
gain is zero so that the entire proceeds of the sale 
constitute taxable income.^ 

Sale of stock right. A gain resulting from a 
sale of the right to subscribe for new stock, which 
right is given with old stock, is a taxable gain;^ as 


loss applies not only to sueb active 
trading” in company's own stock as 
would normally be done for specula¬ 
tive purposes, but contemplates 
rather such dealing- in one’s own 
stock as exists whenever that treas¬ 
ury stock is employed as an or¬ 
dinary asset as stock of another 
company would he.—C. I. H. v. Air 
Reduction Co., C.C.A., 130 F.'2d 145, 
certiorari denied Air Reduction Co. 
V. C. I. R., 63 S.Ct. 201, 317 U.S, 6S1, 
S7 L.Ed. 646. 

(2) A treasury regulation that if 
corporation purchased its own stock 
and held it as treasury stock, pro¬ 
ceeds of sale thereof would not he 
treated as income, hut as capital, ap¬ 
plied only to original issues or pur¬ 
chases and sales which were in fact 
capital transactions, and transac¬ 
tions hy which corporation acquired 
or parted with its own stock, as it 
might any other asset, gave rise to 
taxable “gain” or deductible “loss.’* 
—Investment Corporation of Phila¬ 
delphia V. U. S., D.C.Pa, 43 P.Supp. 
64. 

94. U.S.—U. S. V. Stern Bros. & Co., 
C.C.A.3V3:o., 136 P.2d 4'SS—Helvering 
V. Edison Bros. Stores, C.C.A., 13'3 
F.'2d 675, certiorari denied Edison 
Bros. Stores v. Helvering, 63 S.Ct. 
1166, 319 U.S. 7'52, 87 L.Ed. 1706. 

Treasury stock as ordinary asset 
Where company employed its own 
treasury stock as an ordinary asset 
to pay for stock of another compa¬ 
ny and also sold such treasury stock, 
as an ordinary asset, for cash to its 
own officers pursuant to option 
agreement, gain to company from 
such two transactions was taxable. 
—>C. I. R. V. Air Reduction Co., 130 
T'.2d 145, certiorari denied Air Re¬ 
duction Co. V. C. I. R., -63 S.Ct. 201, 
317 U.S. 681, 87 L.Ed. 546. 

95. U.S.—^Helvering v. Edison Bros. 
•Stores, C.C.A., 133 F.2d 575, cer¬ 
tiorari denied Edison Bros. Stores 


V. Helvering, 63 S.Ct. 1166, 319 U. 
S. 752, 87 L.Ed. 1706. 

96. U.S.—International Freighting 
Corporation v. C. I. R., C.C.A, 135 
F.2d 310. 

97. U.S.—International Freighting 
Corporation v. C. I. R., supra. 

9a U.S.—^Aviation Capital v. Ped- 
rick, D.'C.N.Y., 56 F.Supp. 964, af¬ 
firmed, C.C.A., 148 F.'2d 16'5, cer¬ 
tiorari denied, D.C., 66 S.Ct. 2'8. 
99. U.S.—Eisner v. Macomber, N. 
Y., 40 S.Ct. 189, 252 U.S. 189, 64 
U.Ed. -521, 9 A.L.R. 1570—Insull v. 
C. I. R., C.C.A, 87 F.2d 64i8—Gow- 
ran v. C. I. R, C.C.A., 87 F.2d 125, 
reversed on other grounds 58 S.Ct. 
154, 302 U.-S. 2.38, 82 L.Ed. '224, re¬ 
hearing denied 58 S.Ct. 478, 302 U. 
S. 781, -82 L.Ed. 603—Chapman v. 
U. S., 63 Ct.'Cl. 106, certiorari de¬ 
nied 48 S.Ct. 18, *27-0 U.S. '524, 72 
L.Ed. 406. 

Taxable as ordinary income 

Proceeds of preferred stock divi¬ 
dend declared on common stock and 
held hy taxpayer for only three 
months were taxable at the normal 
and surtax rates applicable to ordi¬ 
nary income rather than as a capital 
gain, since dividend was presumed 
to have been made out of earnings or 
profits and was not held by taxpayer 
prior to its declaration.—^Helvering 
V. Gowran, 58 S.Ct. 154, 302 U.S. 238, 
82 L Ed. 224, rehearing denied 58 S. 
Ct 478, 302 U.S. 7-81, 82 L.Ed. 603. 

1. U.S.—^Helvering v. Gowran, su¬ 
pra. 

Taxable income from sale of orig¬ 
inal stock and stock dividend is de¬ 
termined by taking as cost per share 
of all the stock an average obtained 
by treating cost of original purchase 
as total cost of original shares and 
those issued as dividend.—Chapman 
V. U. S., 63 Ct.Cl. 106, certiorari de¬ 
nied 48 S.Ct. 18, 275 U.S. 524, 72 L 
Ed. 406. 


Gain to corporation 
A corporation which distributed 
among its stockholders shares of an¬ 
other corporation as a dividend de¬ 
rived no taxable gain, since the dis¬ 
tribution was not a sale and assets 
were not used to discharge indebted¬ 
ness.—General Utilities & Operating 
Co. V. Helvering, 56 -S.Ct. IS5, 296 U. 
S. 200, 80 L.Ed. 154. 

2. U.S.—^Helvering v. Gowran, 58 S. 
Ct. 154, 802 U.S. 2'38, 8'2 L.Ed. '224, 
rehearing denied 58 S.Ct. 478, 302 
US. 781, 82 L.Ed. 603—C. 1. R. v. 
Timken, C.C.A., 141 P.2d 625. 

Book entries insufficient to show any 
cost 

U.S.—I. R. V. Timken, supra. 
Effect, under prior law, of payment 
of tax on dividend 
Stockholder who paid tax on stock 
dividend when received, in accord¬ 
ance with statute then in force and 
before decision holding stock divi¬ 
dends nontaxable, was nevertheless 
liable for tax on entire sale price of 
dividend shares as profit realized 
from sale thereof—Bigelow v. Bow¬ 
ers, C.C.ANT.Y., 68 P.2d 839, certio¬ 
rari denied 54 S.Ct. 864, 292 U.S. 656, 
78 L.Ed. 1504. 

3. U.S.—^Miles V. Safe Deposit & 
Trust Co. of Baltimore, Md., 42 S. 
Ct. 483, '259 U.S. 247, 66 L.Ed. 9'23 
—Gibson V, C. I. R., C.C.A., 133 F. 
2d 308, appeal dismissed 64 S.Ct. 
23, 3‘20 U.S. '805, '88 L.Ed. 4i86—^Ford 
V. C. I. R., C.aA., 66 F.2d 1007. 

Computation 

(1) Wniere the right is to subscribe 
•for an equal number of shares of the 
new stock at a fixed price, the gain is 
computed by adding to the appraised 
•value of one share of the old stock 
the subscription price for one share 
of the new stock, as the value of two 
shares after the new stock was is¬ 
sued, and deducting one half of that 
value from the sale price received 


318 



47 C.XS. 


IXTEEXAL REVENUE 


§ 185 


mucli of the proceeds of sale of subscription right 
as represents a realized profit over and above the 
cost to the stockholder of what was sold constitutes 
taxable income.^ 

§ 185. - Stock Received in Exchange 

A gain which results from a sale of stock which had 
been received by the taxpayer in an exchange for other 
stock or assets is a taxable gain, which is computed on 
the basis of the cost to the taxpayer of the stock which 
he received in exchange. 

A gain which results to a taxpayer from a sale 
of stock which he had received in an exchange for 
other stock or assets on a reorganization of the 
corporation is a taxable gain,^ and this is true al¬ 
though the exchange itself is nontaxable.6 This 
taxable gain is computed on the basis of the cost 
to the taxpayer of the stock which he received in 
exchange,'^ which may be measured by the value of 
the assets transferred by the taxpayer in such 
exchange,s including good will.9 If the stock sold 


was acquired in an exchange for other stock, the 
basis of taxable gain has been held the fair market 
value of the stock given in exchange at the time 
of the exchange,^® if such value can be determined 
as of that time.^i In determining taxable gain in 
such a case it is not necessary that any single share 
be identified as having been exchanged for any 
other single identified share,and if one group of 
shares, with its cost known, is traceable into an¬ 
other group of shares, and the latter group is sold,, 
the cost of the former group may be taken as the 
cost of the latter group. 

Under the Internal Revenue Code, 26 U.S.CA. 
§ 113 (a) (8), and similar statutes, in case of a sale 
by a corporate taxpayer of stock which it had ac¬ 
quired from its sole or controlling stockholder by 
the issuance of its own stock or assets therefor, the 
taxable gain is computed on the basis of the cost of 
such stock to the transferor, that is, the sole or con¬ 
trolling stockholder,less liquidating dividends re¬ 


fer the rigrht to subscribe.—Miles v. 
Safe Deposit & Trust Co. of Balti¬ 
more, Md., 42 S.Ct. 4S3. 259 U.S. 247, 
66 D.Ed. 933—3'3 C.J. p 303 note 6. 

(2) Vrbere additional shares pur¬ 
chased because of stock rights are 
kept but the original shares are sold, 
that part of the cost of original 
shares apportionable to the rights 
should be deducted from the cost of 
the original shares in determining 
the income taxable-—Todd v. C. I. 
H., C.C.A., 72 P.2d 998. 

4. IJ.S.—Miles V. Safe Deposit & 
Trust Co. of Baltimore, Md., 42 S. 
Ct. 48.3, '259 U.S. 247, 6.5 L.Ed. '923 
—Continental Bank & Trust Co. 
of New York v. U. iS., D.C.N.Y., 19 
F.Supp. 15. 

5. U.S.—C. I. K. V. Von Gunten, C. 
C.A., 76 E.2d 670—Krause v. U. S., 
Ct.Cl., 59 F.2d 121, certiorari de¬ 
nied 53 S.Ct. 52'2, 289 U.S. 724, 77 
L.Ed. 14'74—Berch v. U. S., Ct.Cl., 
54 F.Supp. 17‘5. 

a U.S.—C. I. R. V. Von Gunten, C.C. 

A., 76 F.2d -670. 

Kontaxable exchanges: 

Of stocks: 

And bonds see infra § 191 b. 
For other property see infra § 
191 a. 

On reorganization see infra § 198. 
IToutaxable exchange of taxpay¬ 
er’s partnership interest for corpo¬ 
ration’s stock must be ignored in 
computing his profit from subse¬ 
quent sale of stock, such sale being 
treated as sale of partnership inter¬ 
est for taxation purposes.—Faris v. 
Helvering, C.C.A., 71 F.2d 610, cer¬ 
tiorari denied '55 S.Ct. 99, 293 U.S. 
584, 79 L.Ed. 680. 

7. U.S.—Budd Intern. Corp. v. C. I. 
R., aUA., 143 F:2d 784, certiorari 


denied 6*5 S.Ct. 562, 323 U.S. '802, 
89 L.Ed. 640—Fisher v. C, I. R., 
C.C.A., 108 F.2d 707, certiorari de¬ 
nied 60 'S.Ct. 978, 310 U.S. 627, 84 
L.Ed. 1398—^Paris v. Helvering, C. 
C.A., 71 F.*2d 610, certiorari denied 
55 S.Ct. 99, 29-3 U.S. 584, 79 L.Ed. 
680. 

On exchange for cash and stock of 
new company on reorganization, gain 
exceeding money received was tax¬ 
able on subsequent disposition of 
new stock.—Gann v. O. I. R., C.C.A., 
61 P.2d 201, certiorari denied '53 S.Ct. 
97, 287 U.S. -e'oO, '77 L.Ed. 562. 

8. U.S.—Wells Fargo Bank & Un¬ 
ion Trust Co. V. McLaughlin, C.C. 
A.Cal., 78 P.2d 934, certiorari de¬ 
nied Wells Fargo Bank & Union 
Trust Co. V. McLaughlin, '56 S.Ct. 
172, 296 U.S. 638, SO L.Ed. 453— 
Snead v. Jackson Securities & In¬ 
vestment Co., C.C.A.Ala., 77 F.2d 
19, certiorari denied 5-6 S.Ct. 115, 
'296 U.S. 599, 80 L-Ed. 4'24—Volker 
V. U. S., D.C.Mo., 40 P.2d 697. 

9. U.S.—^Volker v. U. iS., supra. 

10. U..S.—^Clements v. C. I. R., C.C. 

A., 88 P.2d 791—Burnet v. 

Kountze. C.C.A., 66 P.3d 141. 

Actual value of stock received from 
third person 

Where stockholder in oil company, 
on consolidation of oil company with 
subsidiary company, received stock 
in subsidiary’s parent company, ac¬ 
tual value of stock received from 
parent company at time of acquisi¬ 
tion of oil company was required to 
be used for purpose of determining 
gain when such stock was subse¬ 
quently sold.—^Rotenberg v. Sheehan, 
D.C.Mo., 48 F.Supp. ‘5’84, appeal dis¬ 
missed, C.C.A., U. S. V. Cohen, C.C. 
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A., 144 P.'2d 992, two cases, and Shee¬ 
han V. Rotenberg, 144 F.2d 992. 

Stock acquired before 1913 
U.S.—VThitney v. U. S., CtCL, 15 F, 
Supp. 76, certiorari denied 57 S.Ct. 

40, 299 U.S. '576, 81 L.Ed. 425. 

On redemption of preferred stock 

In determining amount of gain 
realized on redemption of taxpayer’s 
preferred stock which taxpayer ac¬ 
quired on an exchange, whether fair 
market value of preferred stock on 
exchange date should be taken as 
cost depends on whether exchange 
was a taxable transaction.—^Hord v. 
C. I. R., O.C.A., 143 F.'2d 73. 

11. U.S.—Propper v. C. I. R., C.C. 
A., 89 F.2d 617. 

12. U.iS.—Bloch V. C. 1. R, C.aA., 
148 F.2d 452. 

13. U.S.—Bloch V. C. I. R, supra. 

14. U.B.-—King V. U. S., C.C.AMd., 
79 F.2d 4-53—Snead v. Jackson Se¬ 
curities & Investment Co., C.C.A. 
Ala., 77 F.2d 19, certiorari denied 
Jackson Securities Investment 
Co. V. Snead, 56 S.Ct. ll'S. 29'6 U.S. 
599, 80 L.Ed. 424—T. W. Phillips, 
Jr., Inc., V. O. I. R, aC.A., 63 F.2d 
101—Osburn California Corpora¬ 
tion V. Welch. aC.AOal., 39 P.2d 

41, certiorari denied ‘51 S.Ct. '28, 
282 U.S. 850, 7'5 L.Ed. 75‘3. 

“When a man (in effect) incorpo¬ 
rates himself, that is, when he 
transfers his securities from his 
personal self to his self-created cor¬ 
poration in exchange . . . for 

. . . its shares, and thereby ac¬ 

quires ’control' over the corporation 
and, in consequence, over the dispo¬ 
sition of his securities so trans¬ 
ferred, and profits result from their 
sale, taxes thereon shall be comput- 

i ed in the light of what they really 
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Stock received m exchange for trust stock. 
Where trustees who are also beneficiaries of a tes¬ 
tamentary trust created before !March 1, 1913, sell 
stock which constitutes a part of the trust corpus 
to themselves as individuals, the amount actually 
paid for the stock, and not the fair market value 
thereof on March 1, 1913, or at the date of the sale, 
constitutes the basis for taxable gain on a subse¬ 
quent sale of stock received in exchange, on a re¬ 
organization, for the original stock.^® So also, 
where a transfer of stock in trust is made in con¬ 
templation of death, and the stock is subjected to an 
estate tax on the settlor’s death, the basis for a tax¬ 
able gain on a sale of stock received in exchange 
for the original trust stock is the cost of the orig¬ 
inal stock to the settlor, and not its value at his 
death. 

Allocation or apportionment of cost. Under the 
Internal Revenue Code, 26 U.S.CA. §§ 112 (g) and 
113, and similar statutes, as construed in connec¬ 
tion with related treasury regulations, where a 
stockholder sold stock of the same kind as he ac¬ 


quired on a reorganization of the corporation, the 
taxable gain may be computed by apportioning the 
cost of the old stock between the old and the new 
stock according to their values at the time of dis¬ 
tribution of the new stockAS Where both preferred 
and common shares are received in exchange, the 
basis for determining taxable gain, on a sale of one 
kind of such shares, is an allocable part of the cost 
of the original shares given in exchange,unless 
that method of determining gain is impracticable, in 
which case no gain is taxable on a sale of a por¬ 
tion of the new stock until after the taxpayer has 
realized the total cost thereof out of the proceeds 
of sales.20 Where, on the expiration of a corpo¬ 
rate charter, the corporate assets as a whole are 
transferred to a new corporation in exchange for 
its shares, each share represents an aliquot part of 
the value of the assets so transferred, and on a sale 
of certain shares in the new corporation the basis 
for determining a taxable gain is the average cost 
of such new shares and not the cost of the shares 
in the old corporation,notwithstanding new cer¬ 
tificates evidencing the shares involved were issued 
against specific certificates in the old corporation.^^ 


are, that is, profits from securities 
with a changed ownership hut a re¬ 
tained control. The theory is that, 
if at the time of the transfer of the 
securities there was a potential prof¬ 
it to the personal holder, taxes on 
which he escaped paying because the 
transfer was for shares instead of 
money, that profit shall be included 
in or added to a later profit arising 
in the hands of the corporation, and 
as the transferor has either owned 
the securities or controlled their dis¬ 
position all the while, the profits re¬ 
sulting during the periods of per¬ 
sonal ownership and control shall be 
reckoned as the difference between 
the sale price to the transferee cor¬ 
poration and the cost to the person¬ 
al transferor.”—T. W. Phillips, Jr., 
Inc. V. C. I. R., C.O.A., 63 F.2d 101, 
102 . 

Two transfers as one transaction 
Where, immediately after first 
transfer of stock to corporate tax¬ 
payer in exchange for stock, the 
transferor was in control of the tax¬ 
payer, and, immediately after second 
transfer by another person, both 
transferors were in control of the 
corporation, if both transfers were 
made for purpose of executing plan 
of reorganization embodied in prior 
contract, both transfers could be 
treated as one transaction within 
statute regarding basis for deter¬ 
mining corporation’s gain from sale 
of stock.—Von’s Inv. Co. v. C. L R., 
C.C.A., 92 'F.2d 8-51. 

15i U.S.-—Osburn California Corpo¬ 


ration V. Welch, C.C.A.Cal., 3'9 F. 
2d 41, certiorari denied -51 S.Ct. 2'S, 
282 U.‘S. ’850, 75 L.Ed. 753. 

16. U.S.—C. I. R, V. Merrell, C.C.A., 
93 F.^d 466. 

17. U.S.—Speer v. Duggan, D.C.lsr. 
Y., 5 F.Supp. 722. 

18. U.S.—Titsworth v. C. I. R., C.C. 
A., 73 F.2d 385. 

Where a parent corporation trans¬ 
fers stock of a subsidiary to a new¬ 
ly organized corporation in return 
for the new corporation’s issuance of 
its stock directly to the parent cor¬ 
poration’s stockholders, the cost of 
the stock of the parent corporation 
is determined by apportioning the 
total market value of all of the 
stock of the parent corporation and 
subsidiary immediately prior to the 
distribution.—^Bremer v. White, D.C. 
Mass, 10 F.Supp. 9. 

On sale of “declaration of interest” 
Where national bank stock carried 
with it as evidenced by indorsement 
thereon a ratable interest in bank’s 
security affiliate but affiliate was 
dissolved and stockholder exchanged 
stock for new shares without in¬ 
dorsement and a declaration of inter¬ 
est in assets of affiliate, taxpayer 
selling his declaration of interest 
was entitled to allocate the cost of 
original indorsed stock certificates 
between the bank stock and the in¬ 
terest in the affiliate for .purpose of 
computing a gain on sale of his dec¬ 
laration of interest in the assets of 
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the affiliate.—C. I. R. v. Hagerman, 
C.C.A., 102 P.2d 281. 

19. U.S.—Salvage v. C. I. R., O.C. 
A., 76 F.2d 112, affirmed Helvering 
V. Salvage, 56 S.Ct. 375, 297 U.S. 
106, SO L.Ed. 511—Taylor v. C. I. 

R. , C.C.A., 70 F.2d 619, affirmed 5-5 

S. Ct. '287, '293 U.S. 607, 79 L.Ed. 
623. 

Allocation held unreasonable 
U.S.—Taylor v. C. I, R., supra. 

Old common stock exchanged for 
new common and preferred 
stock; taxable dividend 
Where new common stock and pre¬ 
ferred stock were substituted for old 
common stock, but the issuance of 
such preferred stock, coupled with 
its redemption made the amount 
paid in redemption a taxable divi¬ 
dend, in determining taxable gain, to 
stockholder from sale of the new 
common stock the cost or value of 
old stock should be allocated to the 
new common stock alone, since un¬ 
der circumstances issuance of pre¬ 
ferred stock should not be treated as 
stock dividend for tax purposes.— 
Randolph v. C. I. R., C.C.A., 76 F.2d 
472, certiorari denied Randolph v. 
Helvering, 56 S.Ct. 116, ‘296 U..S. '599, 
80 L.Ed. 425, and Helvering v. Ran¬ 
dolph, '56 S.Ct. 135, ,296 U.S. 600, ‘80 
L.Ed. 425. 

^20. D.C.—^Kirkland v. Burnet, •57 F. 
'2d t608, 61 App.D.C. 88. 

21. U.S.—Crespi v. C. I. R.. C.C.A. 
Tex., 126 F.2d 699. 

22. U.S.—Crespi v. C. I. R., supra. 
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§ 186. - Sale of Stock Acquired at Differ¬ 

ent Times or Different Prices 

A gain rtn a sale of an Identified part of shares of 
stock, which had been bought at different times and at 
different prices, Is a taxable gain. If the shares sold can¬ 
not be Identified as being a part of a particular lot of 
stock, the gain may be based on the cost of the first 
stock purchased, or, according to acme decisions, it may 
be computed on the basis of the average cost of all the 
stock. 

A taxpayer who buys shares of stock at differ¬ 
ent times or different prices, and thereafter sells 
a part of them and can identify the shares sold, 
may be taxed on the resulting gain as taxable in¬ 
come,-^ based on the cost of the particular shares 
sold;2^ and, where separate unrelated lots of stock 
are purchased and later sold, each purchase is a 
separate unit as to which the cost and sale price 
are to be compared.^® 

Firsf in, first out, rule. Under the so-called ‘'first 
in, first out,” rule, promulgated by a treasury reg¬ 
ulation, which has been held valid, if shares sold 


from lots or blocks of stock, purchased at different 
dates or at different prices, cannot be identified for 
the purpose of determining the taxable gain, the 
stock sold must be charged against the earliest pur¬ 
chases of such stock,27 The rule relates to the 
sale and identification of “shares of stock” and not 
to the sale and identification of “stock certifi- 
cates,”2S and applies only to stock sold, and not to 
stock delivered out of an account.^^ xhe rule also 
applies only where there is no identification of the 
shares sold with shares purchased, either by certifi¬ 
cate. or by designation by the taxpayer,as where 
shares of the same general class are acquired at 
different purchase costs and there is such a com¬ 
mingling of shares that a sale therefrom cannot be 
identified as being from any particular purchase.®^ 
The rule may be applied in determining the profit 
on stock sold, although some of the shares had been 
acquired through the exercise of rights on stock 
then held,22 or where there have been purchases or 
sales of the same class of stock with additional stock 


23. U.S.—Arrott v. C. 1. K.., C.C.A., 

136 F.2d 449, 149 A-L.R. 984— 

Kraus v. C. I. R-, C C.A., SS F.2d 
616—Horner v. O. I. R., C.C.A., 78 
F.2d 813. 

24 . XJ.S.—Kraus v. C. I. R., C.C.A., 
SS F.2d 616. 

25. U.S.—^Lakeside Irr. Co. v. C. I. 

R. , C.€.A.Tex., 12*8 F.2d 418, cer¬ 
tiorari denied Lakeside Irrigation 
Co. V. Commissioner of Internal 
Revenue, 63 S.Ct. 71, 317 U.S. '666, 
87 L.Ed. 535. 

26. U.S.—Vawter v. C. I. R., C.C.A., 
S3 F.2d 11, certiorari denied 57 S. 
Ct. 42, 299 U.S. 578, 81 L.Ed. 42.6. 

As superseding* earlier conflicting* 
regmation 

U.S.—Vawter v. C. I. R., supra. 

27. U.S.—Helvering v. Campbell, 61 

S. Ct, 798, 313 U.S. 1'5, 85 L.Ed. 
1159, rehearing denied Helvermg 
V. Campbell, 61 S.Ct. 937, 313 U.S. 
‘59S, &5 L.Ed. 15'51, Helvering v. 
Knox. 61 S.Ct. 9*37, 313 U.S. 598, 
So L.Ed. 15'51, and Helvering v. 
Rogers, 61 S.Ct. 937, 313 U.S. 598, 
85 L.Ed. 1551—Helvering v. Ran¬ 
kin, 55 S.Ct. 732, 295 U.S. 123, 79 
L.Ed. 1343—Arrott v. G. I. R., C.C. 
A., 136 F.2d 449, 149 A.L.R. 9S4-- 
C. I. R. V. Oliver, C.C.A., 78 F.2d 
561—Skinner v. Eaton, D.C.Conn., 
34 F.2d *575, affirmed. C.C.A., 4'5 F. 
2d C68, certiorari denied 51 S.Ct. 
4-86, 28-3 U.S. 837, 7'5 L.Ed. 1449— 
Perkins v. U. S., CtCl., 12 F.Supp. 
4'81, certiorari denied 56 S.Ct. >573, 
297 U.S, 710, -80 L.Ed. 997. 

This rule has been said to have 
little to command it other than that 
it seems to be a favorite rule of the 
commissioner of internal revei^ue.— 
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Arrott V. C. I. R., C.-C.A., 136 F.2d 
449, 149 A.L.R. 984. 

It “is a rule of convenience, and 
its use can only be justified through 
necessity, i. e. the purchase price of 
the shares sold cannot be ascer¬ 
tained.”—Bloch V. C. I. R., C.C.A., 
148 ■F.‘2d 45*2, 454. 

Pirst in, first out, rule applies 

(1) To purchases and sales of 
shares not occurring in same year, 
since gains are taxable in year they 
are made.—Snyder v. C. I. R, C.C. 
A., 73 F.2d 5, affirmed 55 S.Ct. 737, 
295 U.S. 134, 79 L.Ed. 13'51, rehear¬ 
ing denied 55 S.Ct. 913, ‘295 U.S. 769, 
79 L.Ed. 1710. 

('2) Where over a period of years, 
as result of trading and exchanges, 
taxpayer had lost all trace of the 
origin of his stock,—^Hitchcock v. U. 
S., L.C.Mich., 36 F.Supp. '507. 

(3) Where there was no evidence 
except taxpayer’s return to identi¬ 
fy which of his margin shares which 
he had purchased at different times 
and prices he intended broker to sell. 
—Millikan v. C. I. R., C.G.A., 83 F.2d 
213. 

Hot applicable to purchases and 
sales in taxable year 

Taxpayer trading in stock on mar¬ 
gin has been held not entitled to 
have application of first-in, first-out 
rule to determination of taxable gain 
on sales of stock confined to pur¬ 
chases and sales in course of taxable 
year, although purchases in such 
year exceeded sales during the year. 
—Snyder v. C. I. R., 5'5 S.Ct. 737, 29-5 
U..S. 134, 79 L.Ed. 1351, rehearing 
denied S.Ct. 913, 296 U.S. 7*69, 79 
L.Ed. 1710. 


Merging of cost not permitted. 

Shares of stock, for income tax 
purposes, are deemed specific prop¬ 
erties, and merging cost of stock ac¬ 
quired at various prices over period 
of years is not permitted.—Skinner v. 
Eaton, C.C.A.Conn., 45 F.2d 568, cer¬ 
tiorari denied 51 S.Ct 486, 283 U.S. 
837, 75 L.Ed. 1449. 

The word “block” shotdd be sub¬ 
stituted for the word “lot” in the 
phrase, when shares of stock are sold 
from “lots” purchased at different 
dates or at different prices, etc.— 
Hitchcock V. U. S., D.C.Mich., '36 F. 
Supp. 507. 

2a U.S.—Snyder v. C. I. R., C.C.A., 
73 P.2d 5, affirmed 55 S.Ct 737, 295 
U.S. 134, 79 L Ed. 1351, rehearing 
denied 55 S.Ct. 913, 295 U.S. 769, 79 
L.Ed. 1710. 

“Shares of stock” and “certificates of 
stock” distinguished see Corpora¬ 
tions § 194 a. 

29. U.S.—Foley v. C. I. R., C.C.A., 94 
F.2d 958, certiorari denied 59 S.Ct 
74, two cases, 305 U.S. 615, 83 L. 
Ed. 392. 

30. U.S.—Kraus v. C. I. R., C.C.A., 88 
F.2d 616—Miller v. C. I. R., C.C.A, 
80 F.2d 219—Perkins v. U. S., Ct 
Cl., 12 F.Supp. 481, certiorari denied 
56 S.Ct 673, 297 U.S. 710, 80 LEd. 
997. 

31. U.S.—Keeler v. C. I. R., C.C.A., 
86 F.2d 265, 108 A.L.R. 1257, cer¬ 
tiorari denied 57 S.Ct 612, 300 U.S. 
673, 81 L.Ed. 879. 

32. U.S.—Perkins v. U. S., CtCl., 12 
F.Supp. 481, certiorari denied 56 
S.Ct 673, 297 U.S. 710. 80 L.EdL 
997. 
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dividends, so tliat all niiiiierical, specific, or species 
identity of tfie stock has been lost.^s The first in, 
first out, rule does not apply where the taxpayer 
has designated or identified the particular lot or 
block of shares from which the sale w^as made;^^ 
nor does it apply to a sale of a portion of shares ac¬ 
quired by the seller at one time in a single exchange 
of all his stock in another corporation.^^ 

Application of the first in, first out, rule depends 
not so much on the ability to identify the specific 
certificates as it does on the ability to differentiate 
the cost of the lot of stock in each group.36 The 


stock sold may be identified hj the certificate of 
stock delivered, 37 but it is not essential that the 
identification be made through the means of cer¬ 
tificates, as any designation or fact which specifi¬ 
cally identifies the stock transferred is sufficient to 
make inapplicable the first in, first out, rule,3S as 
where a margin trader specifically directs his bro¬ 
ker to sell certain designated shares,39 even though 
the certificate delivered does not correspond with 
the directions given and in such a case the in¬ 
come tax is based on the cost of the shares actually 
sold and delivered.^^ The mere intention, however, 


Tlie rule applies wliere sliares -were 
ac<iuiped tnxder suTbscriptioa rights 
coming to a stockholder on bonus 
stocks to which no cost was given 
and both classes were converted in¬ 
to street certificate form, not capable 
of identification when stock was so^d 
—Keeler v. C. L R., C.C.A., S6 F.2d 
265, 108 A.L..R. 1257, certiorari denied 
57 S.Ct 612, SOO U.S. 673, 81 L.Ed. 
879. 

ITo distinction should be made in 
determining cost between stock pur¬ 
chased as result of exercise of rights 
and stock purchased at different times 
where no exercise of rights is in¬ 
volved, provided proper allocation of 
cost to each purchase can be made. 
—Perkins v. U. S., Ct.CL, 12 P.Supp. 
481, certiorari denied 56 S.Ct. 573, 297 
U.S. 710, 80 L.Ed. 997. 

33. U.S.—Vawter v. C. I. R., C.C.A., 

83 F.2d 11, certiorari denied 57 S. 

Ct. 42. 299 U.S. 578, 81 L.Ed. 426— 

Hitchcock V. U. S., D.C.Mich., 36 P. 

Supp. 507. 

Sale of stock dividend 

(1) Where a purchaser of stock at 
different times and different prices 
received a stock dividend on all his 
shares, without the dividend being 
allocated to any particular share, and 
sold a part of his dividend stock in 
computing his profits for income tax 
purposes the cost of such shares 
should be determined by allocating 
the dividend stock between his differ¬ 
ent purchases, and attributing the 
shares sold first to his first purchase, 
and so m order.—Towne v. McBlli- 
gott B.C.N.Y., 274 P. 960. 

(2) The taxpayer could not make 
arbitrary allocation of the stock divi¬ 
dend for purpose of determining gain 
or loss on sale of part of his stock, 
as respects application of "first in, 
first out” rule.—Vawter v. C. I. R., 
C.C.A., 83 F.2d 11, certiorari denied 
57 S.Ct. 42, 299 U.S. 678, 81 L.Ed. 426. 

34- U.S.—^Holmes v. C. I. R., C.C.A., 

134 P.2d 219—Curtis v. C. I. R., C. 

G,A., 89 F.2d 736—Hitchcock v. U. 

.S., D.C.Mich., ‘36 F.Supp. 507. 

35. U.S.—C. I. R. V. Von Gunten, C. 

C.A., 76 P.2d 670. 


36. U.S.—^Hitchcock v. U. S., D.C. 
Mich., 36 F.Supp. 507. 

37. U.S.—Miller v, C. I. R., C.C.A., 
80 F.2d 219. 

38. U.S.—Helvering v. Rankin, 55 S. 
Ct. 732. 295 U.S. 123, 79 L.Ed. 1343 
—Rule V. C. I. R., C.C.A., 127 F.2d 
979—Curtis v. Helvering, C.C.A., 
101 F.2d 40—Kraus v. C. I. R., C.C. 
A., 88 P.2d 616—Vawter v C I R., 
C.C.A,, 83 F.2d 11, certiorari denied 
57 S.Ct 42, 299 U.S. 578, 81 L Ed. 
426—Hitchcock v. U. S., D.C.Mich., 
36 P'.Supp. 507. 

Identification held sufficient 

(1) By enumerating by designa¬ 
tion the stock which taxpayer claimed 
to be in each acquisition other than 
shares received by dividends and allo¬ 
cating the lower numbered stock cer¬ 
tificates to first acquisition and ad 
seriatim through other acquisitions. 
—Hitchcock V. U. S., supra. 

(2) Where taxpayer, who main¬ 
tained account book showing date of 
purchase of each lot of stock, num¬ 
ber of shares bought, cost, date and 
amount of each stock dividend, date 
of each sale, number of shares sold, 
sale price, and computation of profits 
on each sale. Instructed assistant to 
sell stock which had cost the most.— 
Puller V- C. I. R., C.C.A., 81 F.2d 176. 

(3) Where a certain number of 
shares in the same corporation are 
bought and sold on the same day.— 
Melcher v. U. S., Ct.Cl., 19 F.Supp. 
663. 

■Gancellation of high cost certificates 
Where majority stockholder, on 
surrendering certificates to corpora¬ 
tion's general manager for cancella¬ 
tion, stated that he desired to can¬ 
cel certificates representing highest 
cost stock to him, manager knew that 
certain numbered certificates repre¬ 
sented highest cost stock, and he in¬ 
dicated surrender and cancellation of 
those certificates on corporate rec¬ 
ords by check marks, the "first in, 
first out rule” for identification of 
stock canceled was not applicable in 
computing stockholder’s income tax¬ 
es.—Rule V. C. I. R., C.C.A., 127 P. 
2d 979. 


^39. U.S.—Miller v. C. I. R., C.C.A., 
SO P.2d 219—Rankin v. C. I. R., C. 
C.A., 73 F.2d 9, reversed on other 
grounds 55 S.Ct. 732, 295 U.S. 123, 
79 L.Ed. 1343. 

As applied to marginal transactions 
on stock exchange 
The “first-in, first-out*’ rule is not 
invalid since shares traded on mar¬ 
gin are capable of identification for 
purposes of the regulation, even 
though not evidenced by stock cer¬ 
tificates, as against contention that 
there was no possible means other 
than trader's intention of identifying 
shares sold.—Snvder v. C. I. R., 55 
set. 737, 295 U.S 134, 79 L.Ed. 1351, 
rehearing denied 55 S.Ct. 913, 295 U. 
S. 769, 79 L.Ed. 1710. 

A direction to sell shares, desig¬ 
nated by date of purchase and price, 
is sufficient to identify the stock sold 
for determining the cost basis —Hel¬ 
vering V. Rankin, 55 S.Ct. 732, 295 
U.S. 123, 79 L.Ed. 1343—Krause v. C. 
I. R., C.C.A., 88 F.2d 616—Miller v. 
C. I. R., C.C.A., 80 F.2d 219. 

A direction that shares of stock 
first bought should not be sold is a 
designation that only shares acquired 
later should be sold, and direction to 
sell without designating shares is 
direction to sell shares acquired later, 
and hence first in; first out, rule Is 
not applicable.—Rankin v. C. I. R., 
•C.C-A., 84 P.2d 5-51. 

Stock not deposited as collateral 
Where margin trader had at vari¬ 
ous times purchased shares of a par¬ 
ticular stock and had deposited with 
broker other shares of same stock as 
collateral with understanding that 
collateral shares were not for sale 
except on direction or to protect ac¬ 
count, shares sold when trader mere¬ 
ly ordered sale of shares is sufficient¬ 
ly identified for income tax purposes 
as shares held on margin, In absence 
of direction to sell collateral or ne¬ 
cessity for sale to protect account.— 
Millikan v. C. I. R., C.C.A., 83 F.2d 
213. 

4a U.S.—Krause v. C. I. R., C.C.A., 
88 P.2d 616—Miller v. C. I. R., C- 
C.A., 80 P.2d 219. 

41. U.S.—^Davidson v. C. I. R., 59 S. 
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of tlie taxpayer to sell stock of a particular lot, 
without more, is iusulScieiit to identify the stock 
actually sold, so as to take the transaction out of 
the first in, first out, rule .^2 

The first in, first out, rule of identification es¬ 
tablishes a presumption that shares sold from an 
unidentifiable lot were those first purchased, if the 
true facts are unknown, and makes it incum¬ 
bent on the taxpayer, in order to avoid the rule, to 
identify the stock sold,^^ and therefore the rule does 
not apply if the true facts are disclosed.^^ 

Average cost ride. Another method of deter¬ 
mining taxable gain, where stock is sold from lots 
acquired at different dates and prices and is uniden¬ 
tifiable, has been held to be the average cost rule, 
that is, the average cost of all the shares acquired 
and it has been held that, where it is possible to 
determine the average cost of stock owned by the 


taxpayer and the proportion which the stock sold 
bore to the total cost, the first in, first out, rule is 
not applicable.^The ‘'average cost rule” has been 
held not to apply in ascertaining cost as a basis for 
determining taxable gain on a sale of shares ac¬ 
quired by a stockholder under his subscription rights 
coming to him on his bonus stock, or where old 
stock is merely exchanged for new stock in the 
same corporation.^^ 

Moreover, the courts have refused to follow the 
first in, first out, rule, and have applied the aver¬ 
age cost rule, for determining the taxable gain on 
a sale of part of the shares received in a tax free 
reorganization in exchange for shares acquired at 
different times and prices;®® and the "average cost 
rule” in such a case is the average cost of all the 
new shares, which is the quotient of the cost of the 
old shares divided by the number of new shares re¬ 
ceived,®^ and the identification of the particular 


Ct. 43, 305 U.S. 44, 83 L.Ed. 31— 
Holmes v. C I. R., C.C.A., 134 F.2d 
219 —Curtis v. C. L R., C.C.A., 89 
F.2d 736—Cole v. Helburn, D.C.Ky., 
4 P.Supp. 230. 

If the taxpayer delivers certifi¬ 
cates received for earlier ptircliases, 
he is properly charged with differ¬ 
ence in price between such certifi¬ 
cate acquisitions and price realized 
on sale thereof, notwithstanding in¬ 
tention to sell later-acquired stock, 
—•Horner v. C. I. R., C.C.A., 78 F.2d 
813. 

Where purchases of stock were 
made on a rising market so that 
stock first acquired cost less than 
later purchases, and, when sales were 
made, trust company with which 
stock was deposited delivered certifi¬ 
cates representing stock first pur¬ 
chased by taxpayer, although taxpay¬ 
er intended to sell later acquired 
stock, profit or loss on sales should 
be computed on basis of cost of stock 
sold, not stock intended to be sold. 
—C. I. R. V. Merchants’ & Mfrs.’ Fire 
Ins. Co., aC.A., 72 F.2d 408. 

42. U.S.—Curtis v. Helvering, C.C. 
A., 101 F.2d 40—^Kraus v. C. I. R., 
C.C.A, 88 F.2d 616—Vawter v. C. 
I. R., C.C.A., 83 F.2d 11, certiorari 
denied 57 S.Ct. 42, 299 U.S. 578, 
81 L.Ed. 426—Rankin v. C. I. R., C. 
C.A., 73 F.2d 9, reversed on other 
grounds 55 S.Ct. 732, 295 U.S. 123, 
79 L.Ed. 1343—Snyder v. C. I. R., 
C.C.A, 73 P.2d 5, affirmed 55 S.Ct. 
737, 295 U.S. 134, 79 L.Ed. 1351, 
rehearing denied 55 S.Ct. 913, 295 
U.S. 769, 79 L.Ed. 1710. 

Mere iutentioxi of margin trader to 
sell particular shares of stock with¬ 
out further designation does not con¬ 
stitute sufficient identification to take 
transaction out of “first-in, first-out 
rule” in determining gain or loss on 


sale of stock.—Snyder v. C. I. R., 55 
S.Ct. 737, 295 US. 134, 79 L.Ed. 1351, 
rehearing denied 55 S.Ct 913. 295 U.S. 
769, 79 L.Ed. 1710. 

43. US.—Holmes v. C. I. R., C.C.A., 
134 F.2d 219—Vawter v. C. 1. R., 
C.C.A, 83 F.2d 11, certiorari de¬ 
nied 57 S.Ct 42, 299 US. 578, 81 
L.Ed. 426. 

44. U.S—Vawter v. C. I. R., C.C.A., 

83 P.2d 11, certiorari denied 57 S. 
Ct 42, 299 US. 578, 81 L.Ed. 426. 

45. US.—Rankin v. C. I. R., C.C.A, 

84 P.2d 551. 

4e. us.— Arrott v. C. I. R., C.C.A, 
136 F.2d 449, 149 AL.R. 984— 

Hewes v. Eaton, D.C.Conn., 39 F.2d 
917—Perkins v. U. S., CtCl., 12 
F-Supp. 481, certiorari denied 56 S. 
Ct 573, 297 U.S. 710, 80 L.Ed. 997. 
D.C.—Ayer v. Blair, 25 F.2d 534, 58 
App.D.C. 110. 

As fairest method 

U.S.—Arrott v. C. I. R., C.C.A, 136 P. 
2d 449, 149 AL.R. 984. 

Where the seller has received a 
stock dividend on the shares sold, he 
is not to be considered as having sold 
all he bought, and is not entitled to 
credit for the full price paid, but 
only for the proportion of the price 
that the shares sold bear to the 
whole number accruing from the pur¬ 
chase.—Towne v. McElligott, D.C.H. 
Y., 274 F. 960. 

47. U.S.—C. I. R. V. Oliver, C.C.A., 
78 F.2d 561. 

48. US.—^Keeler v. C. I. R., C.C.A, 
86 F.2d 265, 108 A.L.R. 1257, certio¬ 
rari denied 57 S.Ct. 612, 300 US. 
673, 81 L.Ed. 879. 

49. U.S.—^Kraus v, C. I. R., C.C.A, 
88 P.2d 616. 

5a US.—Arrott V. C. I. R., C.C.A, 
136 F.2d 449, 149 A.L.R. 984—C. I. 
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R. V. Bolender, C.C.A.. 82 P.2d 591 
—C. I. R V. Von Gunten, C.C.A., 
76 F.2d 670—Helvering v. Stifel, 
C.C.A., 75 P.2d 583—Perkins v. U 

S. , Ct.Cl., 12 F.Supp. 481, certiorari 
denied 56 S.Ct. 573, 297 US. 710, 
80 L.Ed. 997. 

“In those instances the average 
cost rule finds such firm support both 
from the Tax Court and the various 
Circuits that it will take a Supreme 
Court decision or an Act of Con¬ 
gress to change it. . . . That 

this result was established against 
the contentions of the Commissioner 
does not of course preclude him from 
using it in his favor in subsequent 
litigation, even though it gives the 
taxpayer a chance to make faces at 
the tax collecting authorities ” — At- 
rott V. C. I. R.. CC.A, 136 P.2d 449, 
451, 149 AL.R. 984. 

Reason for role 

“Stock received in a nontaxable 
reorganization . . . does not 

constitute stock acquired both at 
different times and different prices. 
Rather, it represents stock acquired 
at one time and at one place [price] 
as a result of an exchange by the 
terms of which a stockholder in a 
previously existing corporation, 
holding an aliquot part thereof, rep¬ 
resented by shares, surrenders all of 
the same as a unit and receives 
therefor a corresponding part of a 
new corporation.”—C. I. R v. Bolen¬ 
der, C.C.A, 82 F.2d 591, 592. 

51- US.—Arrott v. Q. I. R., 136 F.2d 
449, 149 A.L.R. 984—C. I. R. v. Bo- 
lender, aC.A, 82 F.2d 591. 

ISTot taxation on capital 

Where taxpayer had not exhausted 
her cost basis when she sold part 
of shares received in tax-free reor¬ 
ganization in exchange for shares 
' previously bought at different times 



§ 187 

shares sold is immateriaL^^ 

§ 187. Installment Sales 

Under a statute so providing, gains from certaiVi 
types of Installment sales may be returned on an install¬ 
ment basis. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 44 (a), (b), and similar statutes, a person who 
regularly sells or otherwise disposes of personal 
property on the installment plan, or who casually 
sells or otherwise disposes of personal property, ex¬ 
cluding certain kinds, at a price exceeding a pre¬ 
scribed amount, or who sells or otherwise disposes 
of real property, if in either of the latter two cas¬ 
es the initial payments do not exceed a prescribed 
percentage of the selling price, may, under regula¬ 
tions prescribed by the commissioner, return as in¬ 
come therefrom in any taxable year that proportion 
of the installment payments actually received in 
that year which the gross profit realized, or to be 
realized when payment is completed, bears to the 
total contract price.^^ ^^Initial payments,” as used 
in the statute, mean the payments received in cash 
or property other than evidences of indebtedness 
during the taxable period in which the sale or oth¬ 
er disposition is made.^^ The power given the com¬ 
missioner to regulate the payment of taxes on in¬ 
stallment sales gives him a wide discretion in re¬ 
spect of details,and appropriate regulations not 
contrary to any positive provisions of the statute 
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will be sustained.^^ If a taxpayer elects to report 
his net income on the installment basis, then^ under 
the Internal Revenue Code, 26 U.S.C.A. § 44 (c), 
\ and similar statutes, in computing his income for 
such year or any subsequent 3 'ear, amounts actually 
received during any year on account of sales or 
other dispositions of property made in any prior 
year must not be excluded.^^ 

In the absence of such permissive statute, or in 
cases where it is inapplicable, the taxpayer is re¬ 
quired to pay a tax on the full gain or profit from 
installment sales made during the taxable year,^s 
based on the fair market value of the obligations 
of the purchaser received by the vendor.^^ If, 
however, the obligations of the purchaser have no 
fair market value, the taxpayer is liable for a tax 
only on the basis of the payments actually re¬ 
ceived. 

Gain or loss on disposition of installment obliga¬ 
tion, Under the Internal Revenue Code, 26 U.S. 
C.A. § 44 (d), and similar statutes, if an install¬ 
ment obligation is satisfied at other than its face 
value or distributed, transmitted, sold, or otherwise 
disposed of, gain or loss results to the extent of the 
difference between the basis of the obligation and 
the amount realized on satisfaction, sale, or ex¬ 
change, or the fair market value of the obligation 
at the time of distribution, transmission, or other 
disposition.^^ An installment obligation is “trans- 


INTEBNAL REVENUE 


and prices, commissioner's failure to 
make adjustments for cost already 
allocated by applying first in first out 
rule to shares previously sold did not 
renaer application of a\’‘erage cost 
rule to transaction a tax on “capi¬ 
tal."—^Arrott V. C. I. R., C.C.A., 136 F. 
2d 449, 149 A.L.R. 984. 

Criticism of rule 

U.S.—Bloch V. C. I. B., C.C.A., 148 
F.2d 452, 455. 

52. TJ.S.—^Arrott v. C- I. B., O.C.A., 
186 F.2d 449, 149 A.L.B. 984. 

Taxpayer cannot complain 

Taxpayer who was unable to iden¬ 
tify what new shares were received 
in tax-free reorganization in ex¬ 
change for specified shares previous¬ 
ly acquired at different times and 
prices, could not complain that in de¬ 
termining taxable gain by the “aver¬ 
age price rule” such identification 
was essential.—^Arrott v. C. I. B., su¬ 
pra, 

53. U.S.—McDonald v. C. 1. B., C. 
C.A., 52 F.2d 920—C. I. B v. Moore, 
C.C.A., 48 F.2d 526, certiorari de¬ 
nied Garber v. Burnet, 52 S.Ct 8, 
284 U.S. 620, 76 L.Ud. 528. 

History of enactment 
U.S.—Burnet v. S. & L. Bldg. Corp., 
53 S.Ct. 428, 288 U.S. 406, 77 lu. 
Ed. 861. 


Retroactive application of 1926 act 
U.S.—Livermore v. Miller, C.C.A.Fla., 
94 F.2d 111, certiorari denied 58 S. 
Ct. 1056, 304 U.S. 582, 82 L.Ed. 
1544—C. I. R. V. Moore, C.C.A., 48 
F.2d 526, certiorari denied Garber 
V. Burnet, 52 S.Ct. 8, 284 U.S. 620, 
76 L.Ed. 528. 

54. U.S.—Overbey v. U. S., Ct.Cl., 
44 F.2d 268. 

Part of price paid directly to mort¬ 
gagee held part of purchase price 
paid to vendor for purpose of deter¬ 
mining whether initial payment ex¬ 
ceeded prescribed percentage of sell¬ 
ing price.—Sterling v. Ham, D.C.Me., 
3 F.Supp. 386. 

Cancellation of a contract and re¬ 
possession of property is not equiva¬ 
lent of payment of obligations un¬ 
der it so as to exclude consideration 
of value of property repossessed in 
determining amount of initial pay¬ 
ments.—U. S. V. Eversman, C.C.A. 
Ohio, 133 F.2d 261. 

55. U.S.—Burnet v. S. & L. Bldg. 
Corp,, 53 S.Ct. 428, 288 U.S. 406, 77 
L.Ed. 861. 

56- Sale of mortgaged property 
Commissioner in determining ven¬ 
dor's income from real estate sold on 
installment plan may exclude amount 
of assumed mortgages and payments 
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thereon In determining contract price 
and moneys received by vendor, and 
may treat excess of assumed mort¬ 
gages over depreciated cost of prop¬ 
erty as money actually received by 
vendor during year of sale.—Burnet 
V. S. & L. Bldg. Corporation, supra. 

57. Prior to enactment of statute 
the same result was achieved by ju¬ 
dicial decision notwithstanding prior 
returns and payment of taxes on such 
sales on an accrual basis.—Tull & 
Gibbs V. U. S., C.C.A.Wash., 48 F.2d 
148—^Hoover-Bond Co. v. Nauts, D.C. 
Ohio, 42 F.2d 299, affirmed, C.C.A., 
Hoover-Bond Co. v. Denman, 59 F.2d 
909—John M. Brant Co, v. U. S., Ct. 
CL, 40 F.2d 126, certiorari denied 51 
S.Ct. 100, 2'S2 U.S. 888, 75 L.Ed. 783, 
rehearing denied 52 S.Ct. 14, 284 U.S. 
631, 76 L.Ed. 1299. 

58. U.S.—Overbey v. U. S., Ct.CL, 
44 F.2d 268—Churchill v. Welch, D. 
C.CaL, 12 F.Supp. 174. 

59. U.S.—Sterling v. Ham, D.C.Me., 
3 F.Supp. 386. 

60. U.S.—Sterling v. Ham, supra. 

61. Obligation held “satisfied at oth¬ 
er than its face value" by cash pay¬ 
ment and surrender of property re¬ 
leasing purchaser from further ob¬ 
ligation under the contract.—U. S. v. 
Eversman, C.C.A.Ohio, 133 P.2d 261— 
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mitted” within the meaning of the statute on the 
death of the vendor.62 The value of the obliga¬ 
tion is then regarded as realized and the vendor’s 
personal representatives are not entitled to continue 
to return only the installments as they fall due.^3 

§ 188. Involuntaxy Transfers or Conversions 

The gain. If any, on an involuntary transfer or con¬ 
version of property is taxable unless the transaction 
meets the terms and conditions of a statutory exemp¬ 
tion. 

An involuntary transfer or conversion of prop¬ 
erty is equivalent for tax purposes to a sale of the 
property, and the gain, if any, on such conversion 
is taxable®^ unless the transaction meets the terms 
and conditions of the statutory exemption accord¬ 
ed under the Internal Revenue Code, 26 U.S.C.A. 
§ 112 (f), and similar statutes.^® The latter pro¬ 
vision, permitting nonrecognition of gain if the 
money received from property involuntarily con¬ 
verted is expended forthwith in the acquisition of 
similar property, contemplates exemption only where 


the owner forced out of one investment finds an 
equivalent investment.®'^ A taxpayer cannot secure 
exemption under such statute for any profit realized 
from property involuntarily converted if he used 
the profit merely to repay his own prior expendi¬ 
tures in purchasing similar property.®^ Under a 
statute providing that if any part of the money re¬ 
ceived on the involuntary conversion of property is 
not expended in the purchase of similar property, 
the gain, if any, shall be recognized, but in an 
amount not in excess of the money which is not 
so expended, an owner who receives a single award, 
of which he expends a part in the purchase of sim¬ 
ilar property, may not exempt any part of the gain 
by allocating against the cost of the property con¬ 
verted that part which he does not expend, and 
against “gain” that which he does expend.®^ So, 
where an award is paid in installments, the exemp¬ 
tion begins only after all those parts of the award 
which have been expended in the purchase of sim¬ 
ilar property have been marshaled against the cost 
of the property converted,'^® and this is true when 


Boca Ratone Co. v, O. I. R., C.C.A., 
86 F.2d 9. 

Statute applied to sale made “before 
effective date where installment ob¬ 
ligation was disposed of thereafter. 
—Churchill v. Welch, D.C.Cal., 12 F. 
Supp. 174. 

62. U.S.—Crane v. Helvering, C.C.A., 
76 F.2d 99. 

Death of partner, “transmitted” an 
interest in installment obligations 
previously owned by partnership, as 
against contention that member’s 
death resulted merely in transmission 
of an interest in partnership, since 
death operated to change character 
of interest from interest in a groing 
partnership to interest in property 
of a dissolved one.—Waddell v. C. I. 
R., C.C.A.Tex„ 102 F.2d 503. 

63. U.S.—Crane v. Helvering, C. 

C.A., 76 F.2d 99—Churchill v. 

Welch, D.C.Cal., 12 F.Supp. 174. 

Without reference to statute 
U.S.—Provident Trust Co. of Phila¬ 
delphia V. C. 1. R., C.C.A., 76 F.2d 
810. 

64. U.S.—Lehigh & H. R. R. Co. v. 
C. I. R.. C.C.A.. 36 P,2d 719, modi¬ 
fied on other grounds 38 F.2d 1015, 
certiorari denied Lehigh & H, R. R. 
Co. V. Lucas, 50 S.Ct. 353, 281 U.S. 
748, 74 L.Ed. 1160. 

G5. U.S.—Lehigh & H. R. R. Co. v. 

C. I. R., supra. 

Proceeds of fire insurance as tax¬ 
able income see supra § 114. 
Benefit assessment as part of cost 
(1) Benefit assessment, paid by 
landowner, naay be added to his “ba¬ 
sis” as part of cost of property for 
p\iri>ose of determining taxable gain 


from payment of condemnation 
award.—Carrano v. C. I. R., C.C.A., 
70 P.2d 319. 

(2) The rule applies where the 
assessment is deducted from the 
award as part of the same transac¬ 
tion.—Central & Pacific Improvement 
Corporation v. C. I. R., C.C.A., 92 F. 
2d 88—Christian Ganahl Co. v. C. I. 
R., C.C.A., 91 P.2d 343, certiorari de¬ 
nied Helvering v. Christian Ganahl 
Co., 58 S.Ct. 265, 302 U.S. 748, 82 L. 
Ed. 578—Wolf V. C. I. R., C.C.A., 77 
F.2d 455—Carrano v. C. I. R., supra. 

66. U.S.—^Vim Securities Corporation 
V. C. I. R., €.aA., 130 F.2d 106, 
certiorari denied 63 S.Ct. 260, 317 
U.S. 686, 87 L.Ed. 530. 

Permission to establish a replace¬ 
ment fund IS a condition to tax ex¬ 
emption where it is not practical to 
replace or restore immediately the 
property involuntarily converted, and 
the commissioner’s inaction, however 
negligent, on the taxpayer’s applica¬ 
tion for such permission does not 
excuse performance of the condition. 
—^Winter Realty & Const. Co. v. C. 
I, R., G.C.A., 149 P.2d 567, certiorari 
denied 66 S.Ct. 92. 

67. U.S.—Fullilove v. U. S., C.C.A. 
La., 71 F.2d 852, certiorari denied 
55 S.Ct. 100, 293 U.S. 586, 79 L. 
Ed. 681. 

Conversion of stock into loan to 
partnership succeeding corporation is 
not equivalent.—^Edmond Weil, Inc., 
V. C. I. R., C.C.A., 150 P.2d 950. 

Investment of condemnation award 
in mortgages on real estate is not 
equivalent.—^Winter Realty & Const. 
Co. V. C. I. R., aC.A., 149 F.2d 567, 
i certiorari denied 66 S.Ct. 92. 
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Money held derived from property 
converted 

Money obtained for loss of ship 
sunk by German submarine was in 
no sense a gratuity but was based 
on obligation of Germany to make 
compensation for property convert¬ 
ed, even though treaty with Ger¬ 
many and enactment of settlement 
of War Claims Act were necessary 
to render claim enforceable.—^Wil- 
more S. S. Co. v. C. I. R., C.C.A., 78 
P.2d 667. 

Sum received in lieu of earnings, 
and not for property converted, held 
not within purview of statutory ex¬ 
emption, even though used to replace 
property converted.—Miller v. Hock¬ 
ing Glass Co., C.C.A.Ohio, 80 F.^d 
43-6, certiorari denied 58 S.Ct. 6^81, 
298 U.S. .659, 80 L.Ed. 1384. 

ea U.S.—Twinboro Corp. v. C. I. R., 
C.C.A., 149 F.2d 574, certiorari de¬ 
nied 6.6 S.Ct, 93—Bandes v. C. I. 
R., C.C.A., 69 F.2d 812, certiorari 
denied 55 S.Ct. 80, '293 U.S. 568, 7-9 
L.Ed. 667. 

Contract to purchase prior to award 
The mere fact that a contract to 
purchase similar property was en¬ 
tered into prior to the award does 
not preclude tax exemption where 
the taxpayer intended to apply all 
sums received from award to pay¬ 
ments under contract and did make 
such application.—^Wilmore >S. S. Ca 
V. C. I. R., C.C.A., 78 F.2d 667. 

69. U.iS.—Winter Realty & Const. 
Co. V. C. I. R., C.‘C.A., 149 F.2d 567, 
certiorari denied 66- S.Ct, 92. 

70. U.S.—^Winter Realty & Const. 
Co. V. C. I. R., supra, explaining 
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an award is paid in installments spread over more 
than one yearJ^ 

§ 189. Intercorporate Transactions 

In the absence of a statute otherwise providing, gains 
and profits on transactions between affiliated corpora¬ 
tions are taxable to the same extent as transactions be¬ 
tween ukirelated corporations, and the statutory provi¬ 
sion for the filing of consolidated returns by affiliated cor¬ 
porations does rtot alter the rule. 

In applying the income tax law to intercorporate 
transactions regard must be had for substance, 
rather than formJ^ in the absence of a statute 
otherwise providing, gains and profits on transac¬ 
tions between affiliated corporations are taxable 
to the same extent as transactions between unre¬ 
lated corporations.'^^ The statutory provision for 
the making of a consolidated return by affiliated 
corporations, as discussed infra § 644, does not 
make taxable that which without it would not be 
taxed, or withdraw from taxation that which would 
otherwise have been taxable,*^^ but merely permits 
the grouping of gains and losses, so that deducti¬ 
ble losses accruing to one or more of the affiliates 
may be deducted from the total gains of all affili¬ 
ates.'^^ Such intercompany transactions as result 
in actual gains to any of the affiliated corporations 


must be recognized and considered in computing the 
net consolidated income.*^® 

A sale by a corporation of stock of its affiliates 
to outsiders is not equivalent to the sale of its own 
stock,but is taxable as though no affiliation ex¬ 
isted, even though consolidated returns were liled.'^S 
On the liquidation of a subsidiar}^ any gain made 
by the parent corporation on an exchange of the 
stock of the subsidiary for its assets,or on re¬ 
ceipt of the proceeds of the sale of the subsidi¬ 
ary's assets to outside interests,is taxable. 

Basis of gain on property acquired during affili¬ 
ation, The Internal Revenue Code, 26 U.S.C.A. § 
113 (a) (11), and similar statutes, which provide 
that in the case of property acquired by a corpo¬ 
ration, during a period of affiliation, from a corpo¬ 
ration with which it was affiliated, the basis of the 
property shall be determined without regard to in¬ 
tercompany transactions in respect of which gain 
or loss was not recognized, did not alter prior 
practice, but crystallized it into statute law.^i 

§ 190. Partnership Transactions 

In the absence of a statute otherwise providing, the 
gain on a sale of partnership property is not taxable 
income to an individual partner u^ntil the dissolution of 
the firm except in so far as he is chargeable with income 
tax on his distributive share of the net income of the 
partnership. 


Wilmore S. S. Co. v. CL I. R., C.C. 
A., 78 F.2d €67. 

71. U.S.—C. I. R. V. Flushingside 
Realty Co., CC.A., 149 P 2d 572, 
certiorari denied PlusMngside 
Realty & Const Co. v. C. I. R,, *66 
S.Ct 93—Winter Realty & Const 
Co. V. C. I. R-, C.C-A., 149 F.'2d 5'67, 
certiorari denied 66 S.Ct. 92, ex¬ 
plaining Wilmore S. S. Co. v. C. I. 
R., C.C.A.'2, 7i8 F.2d 667. 

72. U.S.—^American Security & 
Trust Co. V. Tait, B.C.Md., 5 'P. 
Supp. 337. 

Ooirporate eatity of suTbsidia^ dis¬ 
regarded and parent taxed on basis 
of gains of subsidiary under the 
peculiar circumstances surrounding 
the transaction.—North Jersey Title 
Ins. Co. Y. C. I. R., C.C.A., «4 F.2d 
898. 

73. U.S.—Pennsylvania Indemnity 
Co. V. McLaughlin, C.C.A.Pa., 78 
P.3d 9‘57, certiorari denied -56 S.Ct. 
247, 29-6 U.S. 644, 80 L.Ed. 4*58. 

74. U.S.—C. I. R. V. Van Camp 
Packing Co., C.C.A., 67 F.'2d 596. 
Statutory definition of grains is not 

affected by provision for consolidat¬ 
ed returns.—^Aluminum Goods Mfg. 
Co. V. a I. R., C.C.A., 56 F.2d 668, 
affirmed <5*3 S.Ct 2‘27, 287 U.S. 644, 
77 L.Ed. 484. 

75. U.S-—C. I. R. V. General Gas & 


Electric Corporation, C.C.A., 7’2 P. 
2d 364, certiorari denied General 
Gas & Electric Corporation v. C. 
I. R., 55 S.Ct. 210, 293 U.S. -618, 79 
L.Ed. 70*6—C. I. R. v. Van Camp 
Packing Co., C.C.A.7, '67 F.2d 596. 
Deduction of losses of affiliated cor¬ 
porations filing consolidated re¬ 
turns see infra §§ 319, 320. 
Purchase of company’s entire 
stock held not an intercompany 
transaction, since companies were 
not affiliated at the time.—^Alumi¬ 
num Goods Mfg, Co. V. C. I. R., C.C. 
A., 56 P.'2d 568, affirmed 53 S.Ct 227, 
287 U.S. 544, 77 L.Ed. 484. 

76. D.C.—Corco Oil Refining Corpo¬ 
ration V. Helvering, 72 P.2d 177, 
63 App.D.C. 20>9. 

77. U.S.—Consolidated Utilities Co. 
V. C. I. R., aC.A., 84 P.2d 648— 
Remington Rand, Inc., v. C. I. R., 
C.C.A,, 33 P-2d 77, certiorari de¬ 
nied Remington Rand, Inc., v. Lu¬ 
cas, 50 S.Ct 39, 280 U.S. -571, 74 
L.Ed. 639. 

Taxation of gain on sale by corpora¬ 
tion of own stock see supra § 18'3. 

78. U..S.—Consolidated Utilities Co. 
V. C. I. R., C.C.A.Ga., <84 P.2d 'o4‘8— 
C. L R. V. General Gas & Electric 
Corporation, C.C.A.. 72 P.2d 364, 
certiorari denied General Gas & 
Electric Corporation v. C. I. R., '55 
S.Ct 210, *293 U.S. -618, 79 L.Ed. 
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706—C. I. R. V. Van Camp Packing 
Co., C.C.A., 67 P.2d 596. 

Where sale terminates the affilia¬ 
tion the gain is taxable.—Remington 
Rand, Inc., v. C. L R., C.C.A., 33 F.2d 
77, certiorari denied Remington 
Rand, Inc., v. Lucas, 50 S.Ct. 39, 280 
U.S. *571, 7-4 L.Ed. 639. 

Subsidiary’s accumulated earnings 
cannot be added to cost of subsidi¬ 
ary’s stock purchased by parent in 
determining taxable gain from re¬ 
sale to outsiders.—Remington Rand, 
Inc. V. C. I. R., supra. 

79. U.S .—Cerro De Pasco Copper 
Corporation v. U. S., CtCl., 13 P. 
Supp. 633, certiorari denied 'S'S S. 
Ct 952, 298 U.S. €86, 80 L.Ed. 1406. 
SO. U.S.—Hernandez v. Charles II- 
feld Co., C.aA.N.M., €7 P.2d 236, 
affirmed 54 S.Ct '596, 292 U.S. 62, 
78 L.Ed. 1127. 

81. U..S.—C. I. R. V. Liberty Nat. 

Co., C.C.A., 58 P.2d 57, certiorari 
denied Liberty Nat Co. v. C. I. R., 
5'3 S.Ct 9, 287 U.S. 603, 77 L.Ed. 
•525. 

Prior practice 

U.S.—Aluminum Co. of America v. 
U. S., C.C.A^Pa., 67 'P.'2d 172, cer¬ 
tiorari denied 54 S.Ct 441, 291 U.S. 
666, 78 L.Ed. 1057—Packard Motor 
Car Co. V. U. S., CtCl., 39 F.2d 991, 
certiorari denied 61 S.Ct. '27, 282 
U.S. 848, 75 <L.Ed. 762. 
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Under the Internal Revenue Code, 26 U.S.C.A. § 
181, and similar statutes, individuals carrying on 
business in partnership are liable for income tax 
only in their individual capacity, as discussed infra 
§ 412, but, as discussed supra § 116, under the In¬ 
ternal Revenue Code, 26 U.S.C.A. § 182, and similar 
statutes, each partner in computing his net income 
must include, whether or not distribution is made to 
him, his distributive share of the net income of the 
partnership, and is accordingly chargeable with in¬ 
come tax on his share in the gains and profits re¬ 
alized by the partnership on sales and exchanges, 
whether or not distributed to him.82 In the ab¬ 
sence of a statute otherwise providing, where a 
partner contributes property to the partnership 
which is later sold by the firm at a price higher 
than the cost to the partner and higher than the 
value when contributed to the partnership, the 
difference between the price at which the property 
was taken by the partnership and the cost to the 
partner is not taxable income to the partner until 
the dissolution of the firm and the distribution of a 
liquidating dividend.^^ 

Basis of gain of property acquired by partner¬ 
ship. Under the Internal Revenue Code, 26 U.S. 


C.A. § 113 (a) (13), and similar statutes^ if the 
property was acquired by a partnership and the 
basis is not otherwise determined under any other 
provision of the subsection, then the basis is the 
same as it would be if the property were in the 
hands of the transferor.^^ 

§ 191. Exchange of Property 

a. In general 

b. Exchange of stocks and bonds 

c. Transfer to corporation controlled by 

transferor 

a. In Greneral 

Under statutes so providing, one exchanging property 
fop other property is liable for an income tax on the 
excess of the fair market value of the property received 
over the cost of the property trj^nsferred unless the par¬ 
ticular transaction falls within one of the statutory ex¬ 
ceptions. 

The gain made on an exchange of property is 
taxable as income.^5 Under the Internal Revenue 
Code, 26 U.S.C.A. §§ 111-113, and similar statutes, 
one exchanging property for other property is liable 
for an income tax on the excess of the fair market 
value of the property received over the cost of the 
property transferred^® unless the particular trans- 


82. TJ.S.—Snead v. Elmore, C.C.A. 
Ala., 59 F.2d 312. 

83. U.S.—^U. S. V. Flannery, C.C.A. 
Md., 106 F.2d 315—Helvering v. 
Walbridge, C.C.A., 70 F.2d 683, cer¬ 
tiorari denied 55 SOt. 109, 293 U. 
S. 594, 79 L.Ed. 6SS—Spaid v. U. 
S., D.aMd., 28 P.Supp. 670, af¬ 
firmed U. S. V. Spaid, 106 P,2d 31'5. 
Admission of new partner did not 

dissolve original partnership or ef¬ 
fect distribution of its assets so as 
to render original partner liable for 
alleged taxable gain.—Helvering v. 
Archbald, C.C.A., 70 F.2d 7*20, cer¬ 
tiorari denied 55 S.Ct. 109, 2'9'3 U.S. 
594. 79 L.Ed. 688. 

TThat partnership was not dis¬ 
solved untn death of taxpaying part¬ 
ner and hence his ultimate profit was 
not taxable as income but as an es¬ 
tate does not affect applicable prin¬ 
ciple.—U. S. V. Flannery, C.C.A.Md., 
10<€ F:2d 315. 

84. Words “otherwise determined” 
refer to basis for partnership.— 
Sehtam Corporation v. C. I. R., C.C. 
A., 125 F.2d 655. 

Prior to IBevenne Act of 1934 

(1) Prior to the Revenue Act of 
19*34, the basis of gain of property 
acquired by the partnership was the 
market value of the property at the 
date of acquisition.—U. S. v. Flan¬ 
nery, C.C.A.Md., 106 F.2d '315~Hel- 
vering v. Walbridge, C.C.A., TO F.2d 
683, certiorari denied 55 S.Ct. 109, 
293 U.S. '594, 7<9 L.Ed. 688. 


(2) The Revenue Act of 1934, con¬ 
taining a provision similar to the 
Internal Revenue Code, 26 U.S.C.A. § 
113 (a) (13), was not retroactive.— 
U. S. V. Flannery, supra. 

85. U.S.—Wildschutz v. C. L R., C. 

C. A., 60 F.2d 869—U. S. v. Smith, 

D. C.Or., 27 F.Cas.No.1'6,341, 1 

Sawy. 277, 12 Int.Rev.Rec. 135. 
“Income,” as used in federal con¬ 
stitution, includes gain derived from 
exchange of property, as well as 
that realized in money.—^Atkins’ Es¬ 
tate v. Lucas, 36 F.2d '611, 59 App. 
D.C. 161. 

No gain shown 

U.S.—Schuh Trading Co. v. C. I. R., 
C.C.A., 96 F.2d 404—^Duffin v. Lu¬ 
cas, C.C.A.Ky., 5‘5 F.2d 786, cer¬ 
tiorari denied 5‘3 S.Ct. 14, 287 U.S. 
i611, 77 L.Ed. -5'31—Los Angeles & 
■S. L. R. Co. V. U, S., Ct.Cl., 21 F. 
.Supp. 347. 

88. U.S.—U. S. V. Santa Inez Co., Q. 
C.A.Cal., 14*0 F.2d 667, certiorari 
denied Santa Inez Co. v. U. S., 65 
S.Ct. 10*28, 324 U.S. 879, 89 L.Ed. 
1430—Wessel v. U. S., C.C.A.Neb., 
49 F.2d 137 — Sparks v. U. S., D.C. 
Ga., 56 F.Supp. 941. 

Computation of gain in general see 
supra § 170. 

Computing and recognizing gain 
U.S.C.A. tit 2.6 §§ 111 and 113 and 
similar statutes provide the method 
of computing gain, while § 11'2 and 
similar statutes determine whether 
the gain is to be recognized, after 
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it has been computed.—^Williams v. 

C. I. R., C.C.A., 44 F.2d 467. 

Cost of property transferred 

(1) The cost, not the value, of the 
property transferred is controlling 
in computing the gain, 

U.S.—Wildschutz v. C. I. R., C:C.A., 
60 F.2d 869. 

D. C.—Atkins’ Estate v. Lucas, 36 F. 
•2d 611, 69 App.D.C. 151. 

(2) Nontransferrable certificates 
with no capital or market value, and 
merely constituting assurances to 
employees of right to share in fu¬ 
ture profits on condition of continu¬ 
ing to render faithful services, had 
cost basis of zero.—Countway v. C. I. 
R., C.C.A., 127 F.2d 69. 

Time value is determined 

The gain is computed on the basis 
of the value of the property at the 
time it is received in exchange.— 
Gamm v. C. I. R., C.C.A., '39 F.2d 73. 
Exchajige of corporate realty for 
stock 

The gain realized by a corporation 
on an exchange of its realty for its 
own stock is taxable.—Trinity Cor¬ 
poration V. C. I. R., C.C.A., 127 F.2d 
604, certiorari denied 63 .S.Ct. 47, 317 
U.S. 6*51, i87 L.Ed. 524—Dorsey Co. v. 
C. I. R., C.C.A.Tex., 76 F.2d 329, cer¬ 
tiorari denied 56 S.Ct. 101, 296 U.S. 
5*89, 80 L.Ed. 416—C. I. R. v. Boca 
Ceiga Development Co., C.C.A,, 66 F. 
2d 1004. 

Lack of knowledge of value of the 
property received on the part of both 
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action falls within one of the exceptions provided 
in 26 U.S.C.A. § 112 and similar statutes,such as 
where property held for productive use in trade or 
business or for investment, not including property 
held primarily for sale, or stocks, bonds, notes, or 
other securities or evidences of indebtedness or in¬ 
terest, is exchanged solely for property of a like 
kind to be held either for productive use in trade 
or business or for investment's Such statute will 
be construed reasonably with a view to ascertain¬ 


ing the intent of congress, S9 and, in determining 
the application of the statute to particular transac¬ 
tions, such transactions will be viewed as a whole, 
and with regard to substance, not form.^l 

The mere fact that the value of the property re¬ 
ceived in exchange is greater than the cost of the 
property transferred does not give rise to a taxable 
gain .®2 There is no taxable gain unless the prop¬ 
erty received in exchange has an established or fair 
market value and is equivalent to cash.^S Prop- 


parties will not relieve of tax liabil¬ 
ity.—Dorsey ‘Co. v. -C. I. R., supra, 
S7. U.S.—Kessler v. U. S., C.C.A. 

Pa-, 124 F.2d li52—Britt v. C. I. R. 
C.G.A., 114 F.2d 10. 

Transfer to corporation controlled 
by transferor see infra subdivi¬ 
sion c of this section. 

Tlie fact tlLat property excliaiig’ed 
is an installment contract does not 
render it taxable if it would other¬ 
wise be tax-free.—Portland Oil Co. v. 
C. I. R., CC.A., 109 F.2d 479, certio¬ 
rari denied 60 S.Ct 1100, 310 U.S. 
650, 84 D-Ed. 1416. 
sa U.S.—C. I. R. V. Greene, C.C.A., 
4'2 P.'2d 852. 

Purpose of statute was to save 
taxpayer from immediate recogrni- 
tion of gain and tax thereon in ex¬ 
change transactions where gain may 
have occurred in a constitutional 
sense, but where in a popular and 
economic sense there had been a 
mere change in form of ownership. 
—Trenton Cotton Oil Co. v. C. I. R., 
C.C.A,, 147 F.2d 33, rehearing denied 
148 P.2d 208. 

Property of liie fclnd” 

(1) The distinction intended hy 
the phrase, "^property of a like kind,” 
is a broad one between clasyas and 
characters of properties, for exam¬ 
ple, between real and personal prop¬ 
erty.—C. I. R. V. Crichton, C.C.AXa,, 
122 F.2d 181—C. I. R. v. Greene, C.C. 
A., 43 F.2d 852. 

C2) An exchange of undivided in¬ 
terest in minerals in unimproved 
country land for undivided interest 
in improved city land was an ex¬ 
change solely for property of “like 
kind.”—C. I. R. v. Crichton, supra. 

Intent of taxpayer is material on 
question of whether or not he ac¬ 
quired property for investment or 
productive use rather th^ for in¬ 
ventory, sale or similar purposes, 
and intention to hold for a sufficient 
time to reduce taxes and no longer is 
insufficient.—^Regals Realty Co. v. O. 
I. R., C.C.A, 127 F.-2d 931. 

Exchange of mortgaged property 
in part payment for property of like 
kind and use held exempt.—C, I. R. 
V. North Shore Bus Co., C.C.A., 143 
F.2d 114. 

ITnder a prior statute in which the 
phrase, “for investment,” preceded 


the phrase, “for productive use,” the 
parenthetical clause was held to re¬ 
fer only to property held for produc¬ 
tive use.—tTnion Pac. R. Co. v. C. I- 
R., C.C.A, 69 F.2d 67, modified on 
other grounds and rehearing denied 
69 F.2d 966, certiorari denied Union 
Pac. R. Co. V. Helvering, 55 S.Ct. 71, 
292 U.S. 559, 79 DEd. 660, rehearing 
denied 55 S.Ct. 137, 293 US. 630, 79 
L.Ed. 715, affirmed Helvering v. Un¬ 
ion Pac. R. Co., 55 S.Ct. 165, 293 U.S. 
282, 79 KBd. ‘363. 

89. Words “gain recognized upon 
such exchange,” in statute respect¬ 
ing taxable gain from exchange of 
properties, means gain taxable at 
time of exchange.—Gann v. C. I. R., 
C.C.A., '61 F.'2d *201, certiorari denied 
53 S.Ct. 97, 287 U.S. 650, 77 L.Ed. *562. 

Word “exchange” in its ordinary 
sense means a mutual grant of equal 
interests, the one in consideration of 
the other.—Trenton Cotton Oil Co. v. 
C. I. R., C:C.A, 147 P.2d 3.3, rehear¬ 
ing denied 148 P.2d 208. 

90. U.S.—Biescher v. C. I. R., C.C. 
A, 110 P.2d ‘90, certiorari denied 
'60 S.Ct. 1099, two cases. 310 U.S. 
650, 84 L.Ed. 141i5—West Texas 
Refining <& Development Co. v. C. 
X. R., C.C.A, 68 P.2d 77—O'Meara 
V. C. I. R.. C.C.A., ,34 P.2d '390. 

91. U.S.—Thai V. C. I. R., C.C.A, 
142 F.‘2d iS74—Helvering v. Ken¬ 
drick Coal & Dock Co., ■7'2 F.2d 
330, certiorari denied Kendrick 
Coal & Dock Co. v. Helvering, 55 
S.Ct. 515, '294 U.S. 716, *79 L.Ed. 
1249. 

luteat of parties is primary factor 
in determining when sale or ex¬ 
change takes place.—^Thal v. C. I. R., 
C.C.A, 142 F.2d 874. 

Trausactioa held au exchange 
U.S.—Mount V. C. I. R., C.C.A, 4i8 F. 
'2d 550. 

Transaction held not an exchange 
U.S.—^Trenton Cotton Oil Co. v. C. I. 
R., O.C.A, 147 F.2d 33, rehearing 
denied 148 F.2d 208—Old Colony 
Trust Co. V. C. I. R., C.C.A, -59 F. 
2d 168. 

92. U.'S.—Hinkel v. Hotter, D.C. 

Kan., 39 F.2d 159, appeal dismissed, 
C.C.A, Hotter v. Hmkel, 42 P.2d 
1018—U. S. V. Smith, D.C. Or., 27 
F.Cas.No.l6,.341, 1 Sawy. 277, 12 
Int.Rev.Rec. 13'5. | 
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33. U.S.—^Helvering v. Tex-Penn Oil 
Co., 57 S.Ct. 5-69, 300 U.S. 481, 81 
L.Ed. 755—Helvering v. Benedum, 
57 S.Ct. 569, 300 U.S. 481, :81 L.Ed. 
755—Helvering v. Parriott, 57 S. 
Ct. 569, '300 U.S. 481, 81 L.Ed. 755 
—C. I. R. V. Newbury, C.C.A., 80 
F.2d 631—Champlin v. O. L R., G. 
C.A, 71 P.2d '23—Mount v. C. I. R., 
aC.A, 48 P.2d 550—Logan v, C. 
I. R., C.C.A, 42 P.2d 193, followed 
in Bruce v. C. I. R., 42 ■F.2d 197, 
and affirmed 51 S.Ct. 550, 283 U.S. 
404, 75 L.Ed. 1143, followed in 
Shaw V. C. 1. R., C.C.A, 51 F.2d 
1084—^Hinkel v. Hotter, D.C.Kam., 
39 P.2d 159, appeal dismissed, C.C. 
A., Hotter v. Hinkel, 42 P.2d lOl'S 
—^Atkins V. Bender, D.'C.La, 26 P. 
2d '690, affirmed, C.C.A, '36 F.2d 
1018—O’Meara v. C. I. R., C.C.A, 
'34 P.2d 390—Tsivoglou v. U. S., D. 
C.Mass., 27 F.2d 564, affirmed, C.C. 
A., 31 F.2d 706—West Virginia 

Pulp & Paper Co. v. Bowers, D.C. 
N.T., 11 F.Supp. '546—Reynolds v. 
Durey, D.C.N.T., 9 F.,Supp. 5'o3. 
Market value generally see supra § 
173. 

Basis of rule 

“The explicit recognition of the 
principle that income is not realized, 
unless it is received in a form which 
has an equivalent in cash, a realiza¬ 
ble market value, found in the 1918 
and subsequent statutes, is not a re¬ 
striction of the incidence of the in¬ 
come tax. It is merely an express 
statement of a principle inherent in 
the nature of income.”—Bourn v. 
McLaughlin, D.C.'Cal., 19 F.2d 14'8, 
150. 

Pair market value considered in 
determining gain.—Mistrot v. C. X. 
R., C.C.ATex., -84 F.'2d 54'5. 

Restriction on resale 

(1) An agreement restricting, but 
not forbidding, the resale of the 
property received in exchange, while 
it may reduce, does not by itself de¬ 
stroy, the fair market value of the 
property.—Trinity Corporation v. C. 
I. R., C.C.ATex., 1'27 F.2d -604, cer¬ 
tiorari denied 63 S.Ct. 47, 317 U.S. 
651, 87 L.Ed. 624. 

(2) Where property is received 
which by agreement cannot be sold 
without the consent of others, the 
test is whether the property Ims 
market value and is convertible into 
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crty whicli caimot be sold for an amount reason¬ 
ably approximate to its real or intrinsic value has 
no such vaiue.^^ In determining the fair market 
value of the property received in exchange, all ele¬ 
ments of value must be considered,and not only 
sales made, but the circumstances thereof, should be 
considered.ss However, the property may have 
an ascertainable fair market value, even though it 
has not been sold on the market^'^ In such case it 
would be necessary to show that there would be a 
market value if the property were offered for 
saie.^S 

b. Exchange of Stocks and Bonds 

On an exchange of stocks or bonds the difference 
between the cost of stocks or bonds of one corporation 


or other entity and the fair market value of stocks or 
bonds with essentially differt^t characteristics In an es¬ 
sentially different corporation or other entity Is taxable 
as income. 

On an exchange of stocks or bonds the difference 
between the cost of stocks or bonds of one corpo¬ 
ration^^ or other entity^ and the value of stocks or 
bonds with essentially different characteristics in 
an essentially different corporation or other entity 
is taxable as income under the federal Constitution 
and the Internal Revenue Code, 26 U.S.C.A. §§ 111, 
112, and similar statutes. Indeed, an exchange of 
securities with essentially different characteristics 
in the same corporation may result in a taxable 
gain.2 Not every gain on an exchange of securi¬ 
ties is taxable, however, under the statutes enacted 
by congress.3 Thus, under the Internal Revenue 


cash by those vested with the pow¬ 
er of sale under the agreement.— 
Newman v. C. 1. R., C.C.A., 40 F.2d 
225, rehearing denied, C.O.A., 41 F.2d 
743, certiorari denied Newman v. 
Burnet, 51 S.Ct, 33, 282 U.S. 858, 7*5 
L.Ed. 760. 

(3) If taxpayer was unable to 
transfer legal title to stock, it nev¬ 
ertheless had fair market value 
where taxpayer could sell certifi¬ 
cates of beneficial ownership having 
market value.—^Newman v. O. I. R„ 
C.C.A., 41 P.2d 743, certiorari denied 
Newman v. Burnet, 51 S.Ct. ‘3-3, •28'2 

U. S. 8*58, 75 B.Ed. 760. 

(4) Stock delivered under an 
agreement that it should not be dis¬ 
posed of for six months did not have 
a market value when acquired.— 
Schuh Trading Co. v. C. L R., C.C.A., 
95 F.2d 404. 

Contangeiit promise to pay 
A promise to make payments in 
the future wholly contingent on 
facts and circumstances not possible 
to foretell with anything like fair 
certainty has no ascertainable fair 
market value.—Cassatt v. C. I. R., C. 
C.A., 137 F.2d 745—Logan v. C. I. R., 
C.C.A., 42 F.2d 193, followed in Bruce I 

V. C. I. R., 4’2 F.*2d 197, and affirmed 
51 S.Ct. '5'50, 283 U.S. 404, 75 L.Ed. 
1143, followed in Shaw v. C. I. R., C. 
UA., 51 F,2d 1084. 

94. U.S.—O’Meara v, C. I. R., C.C.A., 
34 P.2d 390. 

95. U.S.—Penney & Long v. C. I. R., 
C.C.A., 39 F.‘2d 849. 

Guaranty as to future value con¬ 
sidered.—C. I. R. V. First Nat. Bank, 
C.C.A., 104 P.2d 86i5, certiorari dis¬ 
missed First Nat. Bank v. €. I. R., 
60 S.Ct. 5SS, 309 U.S. 691, 84 L.Ed. 
1033, Independent Oil Co. v. C. I. 

R., 60 S.Ct. 586, -309 U.S. .691, 84 L. 
Efi. 1033, Rosenfelt v. C. I. R., 60 S. 
Ct. 586, 309 U.S. 691, 84 L.Ed, 1033, 
Hirsch v. C. I. R., 60 S Ct. ‘586, 309 
U.S. 691, -84 L.Ed. 1033, Cohn v. C. I. 
R-, 60 'S.Ct. 586, three cases, 809 U.S. 


' 691, 84 L.Ed. 1033, B. Cohn Trust 
Co. V. C. I. R., 60 S.Ct. 587, 309 U.S. 
691, 84 L.Ed. 103'3, Cohn v. €. I. R., 
60 S.Ct. .587, 309 U.S. '691, 84 L.Ed. 
1033, Helvering v. Independent Oil 
Co., 60 S.Ct. 587, 309 U.,S. 691, 84 L 
Ed. 1033, Helvering v. Rosenfelt, 60 

S. Ct. 587, 309 U.S. 691. 84 L.Ed. 103'3, 

Helvering v. Hirsch, 60 S.Ct. 587, 
30-9 U.S. ‘691, 84 L.Ed. 1033, Helver¬ 
ing V. Cohn, 60 S.Ct. 587, 309 U.S. 
691, 84 L.Ed. 1033, Helvering v. 

Cohn, 60 S.Ct. 588, three cases, 309 
U.S. 691, .84 L.Ed. 1033, and Helver¬ 
ing V. B. Cohn Trust, 60 ’S.Ct. •5'88, 
309 U.S. 691, 84 L.Ed. 1033. 

96. U.S.—Logan v. C. I. R., C.C.A., 
42 P.2d 1*93, followed in Bruce v. C. 

I. R., 42 F.2d 197, and affirmed '51 
S.Ct. 550, *283 U.S. 404, 7‘5 L.Ed. 
1143, followed in Shaw v. €. I. R., 
C.aA., 51 P.2d 1084—Young & 
Vann Supply Co. v. U. S., D.C.Ala., 
10 F.Supp. 697. 

97. U.S.—C. I. R. V. Newberry, C.C. 

A., SO P.2d '631—^Helvering v. Ken¬ 
drick Coal & Lock Co., 72 P.-2d 830, 
certiorari denied Kendrick Coal & 
Dock Co. V. Helvering, 55 S.Ct. ‘51*5, 
’294 U.S. 716, 79 L.Ed. 1249— 

Champlin v. €. I. R., C.C.A., 71 F. 
2d 23—O’Meara v. C. L R., C.C.A., 
34 F.2d 390. 

Incorrect appraisal of value of 
corporate assets cannot be made ba¬ 
sis of computing fair market value 
of stock.—Reynolds v. Durey, D.C.N. 

T. , 9 F.Supp. 553. 

93. U.S.—O’Meara v. C. I. R., C.C.A., 

34 F.2d 890. 

99. U.S.—Marr v. U. S., CtCl., 45 S. 

Ct. 57*5, ‘268 U.S. 586, 69 L.Ed. 1079 
—Rose V. Trust Co. of Georgia, C. 
C.A.Ga., 77 F.2d 355—Bancker v. 
C. I. R., C.C.A.La., 76 P.2d 1, cer¬ 
tiorari denied 56 S.Ct 11-9, 2916 U.S." 
608, 80 L.Ed. 428—Wright v. C. I. 
R., C.C.A., '50 P.2d 727, certiorari 
denied '52 S.Ct 32, 284 U.S. 652, 
76 L.Ed. 553—Weis v. U. S., 63 Ct. 
Cl. 1—Noll V. U. S., 61 CtCl. 180, 
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certiorari denied 46 S.Ct 350, '270 

U.S. 649, 70 L.Ed. 780. 

D.C.—^Atkins’ Estate v. Lucas, 36 P. 

2d 611, 59 A PP.D.C. 151. 
Liquidating dividends as exchange 
see supra § 140. 

Bonds as ‘^property” 

I Corporate bonds payable at future 
I date, with recognized market value, 

: are “property,” within the meaning 
of a statute taxing gains made on 
exchanges of property.—^Atkins’ Es¬ 
tate V. Lucas, supra. 

1. State securities exchanged for 
securities with essentially different 
characteristics of another state.— 
Landon v. C. I. R., C.C.A., 59 P.2d 
989, motion denied 61 P.2d 1083. 

2. Amount of gain 

Where a shareholder receives pre¬ 
ferred stock representing different 
rights and interests in the corpora¬ 
tion in exchange for common stock 
theretofore held by him, and no 
dividend is paid, receipt of the pre¬ 
ferred stock does not co-nstitute a 
realization of taxable “income” in 
amount of market value of preferred 
shares, although if this value is in 
excess of the shareholder’s basis of 
the common stock, the gain on such 
exchange might be taxed.—Bass v. C. 
I. R., C.C.A., 129 F.2d 800. 

Gain not realized 

U. S.—C. 1. R. V. Capento Securities 
Corporation, C.C.A., 140 P.2d 382. 

3. U.S.—^Sage v. C. I. R., C.C.A., 83 
P.2d 2-21. 

Gifts 

Under a statute exempting gifts 
from taxation, gains resulting from 
exchanges, which are in reality gifts, 
are not subject to tax.—Helvering v. 
Hindes, C.C.A., 74 P.2d 587. 
Securities not materially different 
The gain on an exchange of secur¬ 
ities which do not differ materially 
either in kind or extent is not taxa¬ 
ble.—City Bank Farmers Trust Co. 

V. Hoey, D.C.N.Y., 52 F.Supp. i6t6*5, 
affirmed, CCA., 188 F;2d 1028. 
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Code, 26 U.S.CA. § 112 fb) (2), and similar stat¬ 
utes, no gain is recognized if common stock is ex¬ 
changed solely for common stock in the same cor¬ 
poration, or preferred stock is exchanged for pre¬ 
ferred stock in the same corporation.^ 

The gain, if any, on an exchange of stocks or 
bonds is tax?.bie only on the basis of the fair mar¬ 
ket value of the securities received,^ and then only 
if such value is readily realizable.® This does not 
mean that there must be actual sales in order for 
a particular security to have such value.In the 
absence of actual sales on an open market, other 
factors may be considered in arriving at a valua¬ 
tion at which securities could be sold if they were 
offered for sale.^ However, unless such sale would 
be at a fair price, reasonably approximating their 
intrinsic value, the securities cannot be said to have 
readily realizable market value.® 

Time liability is fixed. The taxpayer’s liability 
on an exchange of securities is determined as of the 
date when the real benefits and burdens of owner¬ 
ship were transferred,^^ and this is true notwith¬ 
standing such date is prior to that on which he re¬ 
ceived physical possession of the securities ac- 
quiredA^ 


Sccimties held for int/esimeni. The gain re¬ 
alized on an exchange of stocks or bonds held for 
investment for property of like kind was not tax¬ 
able under an earlier statute,^2 |)u|; this exemption 
does not obtain under the Internal Revenue Code, 
26 U.S.CA. § 112 (b) (1), and similar statutes.^® 

c. Transfer to Corporation Controlled by Trans¬ 
feror 

Under a statute so providing, no gain is recognized 
if property is transferred to a corporation solely m ex¬ 
change for stock or securities in such corporation, and 
immediately after the exchange the transferor is in con¬ 
trol of the corporation, or if, in case of a transfer by two 
or more persons, the securities are received in proportion 
to the interest transferred. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 112 (b) (5), and similar statutes, no gain will be 
recognized if property is transferred to a corpora¬ 
tion by one or more persons solely in exchange for 
stock or securities in such corporation, and im¬ 
mediately after the exchange such person or per¬ 
sons are in control of the corporation; but in case 
of an exchange by two or more persons this pro¬ 
vision applies only if the amount of the stock and 
securities received by each is substantially in pro¬ 
portion to his interest in the property prior to the 
exchange.i^ If a taxpayer receives a greater pro- 


Belation to assets undiangea 

Taxpayer’s exchange of stock in 
corporation for other stock, although 
resulting in corporation waiving re¬ 
strictions on sale of stock held not 
taxable gain, where taxpayer’s pro¬ 
portionate relation to assets of com¬ 
pany remained same as before 
change.—Clark v. C. I. R., 77 F.2d 
S9. 

4. U.S.—Bass V, C. L R., C.C.A., 1'29 
F.2d 300. 

An. actual exchaugra of certificates 
is unnecessary; it is enough if there 
has been an exchange of stock-— 
Bass V. C. I. R., supra. 

5. U.S.—C. I. R. V. American Light 
& Traction Co., C.C.A., 125 F.'2d 
365--Morrill v. U. S., D.C.N.H., hS 
F.Supp, 697. 

Stock exchaiig*e sales are not con¬ 
clusive as to value.—Rogers v. 
Strong, C.C.A.N.J., 72 F.2d 455, cer¬ 
tiorari denied Strong v. Rogers, 5'5 
S.Ct 217. 2-93 U.S. 621, 79 L.Ed. 709. 

Bvideuce of value of securities 
transferred will be considered on 
question of value of stock received 
in exchange, but is not conclusive.— 
Morrill v. U. S., D.C;N.H., 18 F.Supp. 
697. 

a U.S.—C. I. R. V. l^ewbury, C.C.A., 
•80 F.2d 6'31. 

That securities were subject to 
selling’ compact did not prevent them 
from having fair market value.— 
BCelvering v. Kendrick Coal & Dock 


Co., C.CA., 72 F.2d 330, certiorari de¬ 
nied Kendrick Coal & Dock Co. v. 
Helvering, 5*5 S.Ci. '515, 294 U.S. 716, 
79 L.Ed. 1249. 

7. U.S.-^. I. R. V. ITewbury, C.C. 
A., 80 F.2d 631. 

That securities were not listed on 
any stock exchange and that no 
sales of it had been made was not 
conclusive that it had no market val¬ 
ue.—Morrill V. U. S., D.C.IS’.H., 18 F. 
Supp. 697. 

8. U.S.—C. I. R. V. Newbury, C.C. 
A., 80 F.2d 631. 

Book value alone is not conclusive. 
—Morrill v, U. S., D.C.N.H., 18 F. 
Supp. 6'97. 

9. U.S.—C. I. R. V. Newbury, C.C. 
A., 80 F.'2d 631. 

10. D.C.—Fordyce v. Helvering, 7*6 
F.2d 4.31, 64 App.D.C. 181. 

Bate of exchangee 

U.S.—Morrill v. U. S., D.C.N.H., 18 
F.«Supp. 697. 

11. D.C.—^Fordyce v. Helvering, 76 
F.2d 4‘31, .64 App.D.C, 181. 

12. U.S.—^Helvering v. Hindes, C.C. 
A., 74 F.2d 537—C. I. R. v. Greene, 
C.C.A., 4’2 F.2d 852. 

Bonds and stock are of “like kind” 
U.S.—C. I. R. V. Greene, C.C.A., 4'2 
F.2d 852—^Edson v. Lucas, C.C.A., 
40 P.‘2d 39S. 

Sectirities held for sale at favorable 
padee 

Income-producing securities pur¬ 
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chased by taxpayer who is not dealer 
in securities for purpose of sale 
when favorable price can be realized 
or owner needs cash, are “property 
held for investment.”—Union Pac. R. 
Co. V. C. I. R., C.C.A., 69 P.2d *67, 
modified on other grounds and re¬ 
hearing denied 69 P.2d 966, certiorari 
denied Union Pac. R. Co. v. Helver¬ 
ing, 55 S.Ct. 71, 293 U.S. 559, 79 L.Ed. 
680, rehearing denied 5'5 S.Ct. 137, 
293 U.S. 6'30, 79 L.Ed. 715, affirmed 
Helvering v. Union Pac. R. Co., 55 
S.Ct. 16'5, 293 U.S. 28'2, 79 L.Ed. 36'3. 

13. U.S.—Forstmann v. Rogers, C.C. 
A.N.J., 128 F.2d 126. 

14. U.S.—C. I. R. V. Sisto Financial 
Corp., C.C.A., 139 F.2d 253—Hart- 
ford-Empire Co. v. C. I. R., C.C.A., 
137 F.2d 540, certiorari denied ‘64 
S.Ct. 196, 320 U.S. 787, &8 L.Ed. 
473—Orange Securities Corpora¬ 
tion V. C. I. R.., C.C.A.Fla., 131 F. 
2d '66'2—P. A. Birren Son v. C. 
I. R., C.C.A., 116 P.2d 718—Von’s 
Inv. Co. V. C. I. R., C.C.A., 92 F. 
2d '8'61—Halliburton v. G. I. R., C. 
C.A., 78 P.2d 26‘5. . 

D.C.—Louis W. Gunby, Inc., v. Hel- 
vermg, 122 F.2d 20'3, 74 App.D.C. 
18'5. 

Purpose of statute 

(1) The statute was designed to 
permit “readjustments’' without 
present recognition of gain or loss 
by allowing property to be trans¬ 
ferred to a controlled corporation by 
an individual, a partnership, a cor- 
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portion of securities than his interest in the prop¬ 
erty prior to the exchange, he is liable for a tax 
on the value of such excess portion.!^ The statute 
must be reasonably construed with a view to ascer¬ 
taining the legislative intent^® and with due re¬ 
gard for related statutory provisions''^ Thus the 
statute applies only where the statutory definition 
of control has been satisfied.^^ The statute is close¬ 
ly related to the reorganization provisions discussed 
infra §§ 192-205, but the fact that a transaction 
cannot meet the statutory standards of a ‘"reorgani¬ 
zation'* does not necessarily mean that it cannot 
qualify as an “exchange."^^ 
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Substance, and not the form, of the particulai 
transaction determines the applicability of the stat¬ 
ute,and the component steps of a single trans¬ 
action will not be treated separately.^! According¬ 
ly a beneficial owner of, or equitable claimant to, 
property is not precluded from consummating an 
exchange which qualifies under the statute merely’ 
because the actual conveyance is made by his trus¬ 
tee or title holder.22 In case of an exchange b}? 
two or more persons, coownership of the property 
transferred is not essential,^^ nor is it necessar}' 
that the several transfers be effected simultaneous- 

ly.24 


poration, or others,—Helvering v. 
Cement Investors, 6'2 S.-Ct. 1125, 316 

U. S. 527, 86 li-Ed. 1649—Helvering v. 
James Q. Newton Trust, 62 S.Ct. 
1135, 316 U.S. 5'27, 86 L.Ed. 1649— 
Helvering v. Newton, 62 S.Ct. 1125, 
316 U.S. 527, 86 L.Ed. 1649. 

(2) Its purpose is to save the tax¬ 
payer from an immediate recogni¬ 
tion of a gain in certain transactions 
where gain may have accrued in a 
constitutional sense, but where in a 
popular and economic sense there 
has been a mere change in the form 
of ownership and the taxpayer has 
not really “cashed in” on the the¬ 
oretical gain.—Portland Oil Co. v. C. 
I. R., C.C.A., 109 F.2d 479, certiorari 
denied .60 S.Ct. 1100, 310 U.S. 650, 84 
L.Ed- 141'6—American Compress & 
Warehouse Co. v. Bender, C.C.A.La., 
70 P.2d 6'5'5, certiorari denied 55 S. 
Ct. 123, 293 U.S. 607. 79 L.Ed. 698. 
Tax avoidance 

The taxing authorities may refuse 
to recognize the gain arising from 
exchange of securities to corpora¬ 
tion of which he is sole stockholder, 
at least when it is clear from cir¬ 
cumstances that underlying purpose 
of transaction is tax avoidance.— 
Hay v. C. 1. R., C.C.A., 145 F.2d 1001, 
certiorari denied 65 S.Ct. 868, 324 U. 
S. 863, 89 L.Ed. 1419, rehearing de¬ 
nied 65 S.Ct. 1022, 324 U.S. 891, 89 
L.Ed 1438. 

Nothing but gain, resulting from 
such exchange comes within the 
terms of the statute.—Brown v. C. 
1. R., C.C.A., 11.5 F.2d 337. 

15. U.S.—Halliburton v. C. I. R., -C. 
C.A., 78 F.2d 26'5. 

Securities received substantially 
in proportion to interest in property 
prior to exchange.—Darby-Lynde Co. 

V. C. I. R., C.C.A., *51 F.2d '32. 
Securities received not substan¬ 
tially in proportion to interest in 
property prior to exchange. 

U.S.—Diescher v. C. I. R., C.C.A., 110 
F.'2d 90, certiorari denied 60 S.Ct 
1099, two cases, 310 U.S. 650, i84 
L.Ed. 1415. 

D.C.—Lammerding v. Helvering, 121 
F.2d 80, 74 App.D.C. 


16. U.S.—Tuller v. U. S., Ct.Cl., 14 
F.Supp. 188. 

Transfers by the corporation do 
not fall within the purview of the 
statute.—Coxe v. Handy, C.C.A.Del., 
103 F.2d 873. 

“Property” includes money 
U.S.—Portland Oil Co. v. C. I. R., C. 
C.A., 109 P.2d 479, certiorari de¬ 
nied 60 'S.Ct. 1100, 310 U.S. 650, 84 
L.Ed. 1416—Halliburton v. C. I. 
R., C.C.A., 78 F.2d 265. 

Unsecured short-term obligations 
ordinarily do not constitute “secur¬ 
ities” within the meaning of the 
statute.—^Lloyd-Smith v. C. I. R., C. 

C. A., 116 P.2d 642, certiorari denied 
61 S.Ct. 1111, 313 U.S. 588, 8.5 L.Ed. 
1543. 

17. U.,S.—-Diescher v. €. L R., O.C. 
A., 110 F.2d 90, certiorari denied 

60 S.Ct. 1099, two cases, 310 U.S. 
650, 84 L.Ed. 1415. 

18 . U.S.—^Portland Oil Co. v. C. I. 
R., C.C.A., 109 P.'2d 479, certiorari 
denied 60 S.Ct. 1100, 310 U.S. 650, 
84 L Ed. 1416—Bassick v. O. I. R., 
C C.A., 8'5 F.2d 8, certiorari denied 
57 S.Ct. 120, 299 U.S. 592, 81 L.Ed. 
436, rehearing denied '57 S.Ct. 230, 
299 U.S. 623, 81 L.Ed. 4t59, motion 
denied 57 S.Ct. 926, 81 L.Ed. 1366 
—Darby-iLynde Co. v. C. I. R-, G. 
•C.A., 151 F.2d 32. 

19. U.S.—Helvering v. Cement In¬ 
vestors, 62 S.Ct. 112'5, '316 U.S. 527, 
8i6 L.Ed. 1649—^Helvering v. James 

Q. Newton Trust, i62 .S.Ct. 112-5, 
316 U.S. 527, i86 L.Ed. 1649—Hel¬ 
vering V. Newton, 62 S.Ct. 1125, 
316 U.S. 527, 86 L.Ed. 1649. 

20. U.S.—Reed v. C. 1. R., C.C.A., 
129 P.2d 908—Halliburton v C. 1. 

R. , C.C.A., 78 P.2d '265. 

D. C.—Louis W. Gunby, Inc., v. Hel- 
. vering, 12'2 P.2d 203, 74 App.D.C. 

185—Labrot v. Burnet, '57 P.2d 413, 

61 App.D.C. 47.# 

Corporation set up for sole ptir.- 
pose of avoidance or suspension of 
tax and merely serving as a momen¬ 
tary conduit for exchange of stock 
disregarded and statute held inap¬ 
plicable.—^Pickard v. C. I. R,, CCA., 
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f 113 P.2d >488—Electrical Securities 
Corp. V. C. I. R., CC.A, 92 F 2d 593 

21. U.S.—Pickard v. C. I. R., C.C.A., 
113 P.2d 4S8—Bassick v. C. I. R., 
C.C.A., 85 P.2d 8, certiorari denied 
57 S.Ct. 120, 299 U.S. 592, 81 L.Ed 
4'36, rehearing denied 57 S.Ct. 230, 
299 U.S. 623, 81 L.Ed. 459, motion 
denied 57 S.Ct, 927, 81 L.Ed. 13 66 
—Halliburton v. C. I. R., C.C.A., 
78 F.2d 265. 

Intent and purpose with which 
transfers by different persons were 
made determines whether they will 
be viewed as single transaction.— 
Yon’s Inv. Co. v. O. I. R., C.C.A., 92 

P.2d 861. 

Preconceived plan to dispose of 
securities, not amounting to a bind¬ 
ing obligation, held not to preclude 
application of exemption.—Wilgard 
Realty Co. v. C. I. R., C.C.A., 127 F. 
2d 514, certiorari denied 63 S.Ct. 52, 
317 U.S. 655, 87 L.Ed. 527. 

22w U.S.—Helvering v. Cement In¬ 
vestors, 62 S.Ct. 1125, 316 U.S. 527, 
86 L Ed. 1649—Helvering v. James 

Q. Newton Trust, 62 S.Ct. 1125, 
316 U.S. 527, i86 L.Ed. 1649—Hel¬ 
vering V. Newton, 62 S.Ct. 1125, 
316 U.S. 527, 86 L.Ed. 1649. 
Creditor of transferor held not 

“transferor” in absence of showing 
that creditor corporation, debtor- 
transferor corporation, and trans¬ 
feree corporation were wholly owned 
by the same interests or that debtor- 
transferor was insolvent-—C. I. R v. 
Sisto Financial Corp., C.CA., 139 F. 
2d '253. 

23. U.S.—Portland Oil Co. v. C. I. 

R. , .C.C.A., 109 P'2d 479, certiorari 
denied 60 S.Ct. 1100, 310 U.S. 650, 
-84 L.Ed. 1416—Yon's Inv. Co. v. C. 
I. R., C.C.A., 92 P.2d 861—Ameri¬ 
can Compress & Warehouse Co. v. 
Bender, €.C.A.La., 70 F.2d 655, cer¬ 
tiorari denied 55 S.Ct. 12'3, '293 U. 

S. 607, 79 L.Ed. 69'8. 

24. U.S.—Portland Oil Co. v. C. I. 
R., C.C.A, 109 P.2d 479, certiorari 
denied 60 S.Ct. 1100, '310 U.S. 6S0, 
84 L.Ed. 1416—Yon’s Inv. Co. v. C. 
L R., C.C.A, 92 FM f861. 
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Exclmnge not solely far securities. Under In¬ 
ternal Revenue Code, 26 U.S.C.A. § 112 (c) and 
similar statutes, if money or other property is re¬ 
ceived in addition to the securities, the gain, if 
any, will be recognized in an amount not in excess 
of such money and the fair market value of such 


7 other property,25 except that under § 112 (k), and 
I similar statutes, a bona fide assumption of liability 
j is not considered ^‘money or other property/'^s xhe 
requirement of proportionate continuation of inter¬ 
est also applies where money or other property is 
received in addition to stocks and securities.^^ 


L REORGANIZATIONS 


§ 192. In General 

Under statutes so providing, gains arising from cer¬ 
tain corporate reorganizations are not recognized for in¬ 
come tax purposes. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 112, and similar statutes, no gains arising from 
certain corporate reorganizations are recognized for 
income tax purposes, but only the reorganizations 
defined by congress are entitled to this exemption.^^ 
Statutes granting such exemptions are to be ap¬ 
plied in the light of their general purposes,29 which 
have been said to be to remove an impediment to 
corporate readjustments,^^ to prevent the taxation 
of purely fictitious^! or theoreticaps gains, to en¬ 
courage legitimate reorganizations required to 


1 strengthen the financial condition of a corpora- 
I tion,23 to relieve reorganization from premature 
1 taxation,24 to disregard corporate manipulations 
which do not substantially affect the shareholders' 
interest in the properties,25 to enable corporations 
or their stockholders to change the form or man¬ 
ner of conducting their business without being held 
to have transferred the business itself,26 and to re¬ 
lieve corporations from profits taxes in cases where 
there is only a change in corporate form without 
an actual realization of any gain from an exchange 

of propertiesA7 

The principle under which statutory reorganiza¬ 
tions are not considered taxable events is that no 


25. U.S.—D. W. Klein Co. v. C. I. 

B. , C.G.A., rss F.2d S71, certiorari 
denied D. W, Klein Co. v. Helver¬ 
ing, 63 S.Ct 907, 3V5 U.S. SI9, 86 
L.Ed. 1216—Diesclier v. C. I. R.. 
O.C.A., 110 F.*2d 90, certiorari de¬ 
nied 60 S Ct 1099, two cases, 310 

U. S. 650, 84 L.Ed. 1415. 

26. U.S.—D. W. Klein Co. v. C. U 
R., C.C.A., 123 F,2d 871, certiorari 
denied D. W. Klein Co. v. Helver¬ 
ing, -62 S.Ct. 907, 315 U.S. 819, 86 
L.Ed. 1216. 

Statute was intended to "be retroac¬ 
tive 

U.S.—Wilgard Realty Co. v, C. I. R., 

C. C.A-, 127 F.2d 514, certiorari de¬ 
nied 6'2 .S.Ct. 52, 317 U.S. 65'5, 87 
L.Ed. 627. 

27. U.S.—Diescher v. C. I, R., C.C. 
A., 110 F.2d 90, certiorari denied 
60 S.Ct. 1099, two cases, 310 U.S. 
650, 84 L.Ed. 1415—Halliburton v. 
C. I. R., C.C.A., 78 F.2d 26‘5, 

28. U.S.—^United Light & Power Co. 

V. C. I. R., C.C.A.. 105 F.2d 866, cer¬ 
tiorari denied 60 S.Ct. 114, 308 U.S. 
574, 84 L.Ed. 481. 

Prescribed characteristics 

Mere showing that gain was result 
of a merger or consolidation, which 
is to be treated as a reorganization 
as defined in revenue act, is not 
enough to make such gain tax-free, 
since reorganization must have char¬ 
acteristics prescribed by Revenue 
Act,—Gutbro Holding Co. v. C. I. R., 
C.C.A.N.T., 138 F.2d 16. 
d-aiii taxable under earlier act 

The diiference between the value of 
the securities received by a stock¬ 


holder in a reorganization and the 
amount of his investment was tax¬ 
able as “income” under Act Sept. 8, 
1916, tit 1 §§ 1, 2, 39 U.S.St. at L. p 
756.—Cullinan v. Walker, Tex, 43 S. 
Ct. 495, 262 U.S. 134, 67 L.Ed. 906. 

29. U.S.—Gross V. C. L R., C.C.A. 
Fla., 88 F.2d 567. 

History of legislation 
U.S.—Watts V. C. I. R., C.C.A., 75 F. 
2d 981, affirmed Helvering v. Watts, 
56 S.Ct. 275, 296 U.S. 387, SO L.Ed. 
289 —C. H Mead Coal Co. v. C. I, 

R. , aC.A., 72 F.2d 22. 

30. U.S.—Speedway Water Co. v. U. 

S. . C.C.A.Ind., 100 P.2d 636—U. S. 
V. Hendler, C.C.A., 91 P.2d 680, re¬ 
versed on other grounds 58 S.Ct. 
655. 303 U.S. 564, 82 L.Ed. 1018, 
rehearing denied 58 S.Ct. 940, 304 

U. S. 588, 82 L.Ed. 1548—C. H. Mead 
Coal Co. V. C. I. R., C.C.A., 72 P.2d 
22 . 

31. U.S.—Speedway Water Co. v. U. 
S., C.C.A.Ind., 100 P.2d 636—U. S. 

V. Hendler, C.C.A.Md., 91 F.2d 680, 
reversed on other grounds 58 S.Ct. 
655, 303 U.S. 564, 82 L.Ed. 1018, 
rehearing denied 58 S.Ct. 940, 304 
U.S. 588, 82 L.Ed. 1548—C. 3EL Mead 
Coal Co. V. C- I, R., C.C.A., 72 F.2d 
22 . 

32. U.S.— C. I. R. V. Carpento Se¬ 
curities Corporation, C.C.A., 140 P. 
2d 382. 

Mass.—Commissioner of Corpora¬ 
tions and Taxation v. Tousant, 34 
2Sr.E.2d 500, 309 Mass. 84. 

“Paper profits” 

The reorganization provisions were 
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enacted to free from the imposition 
of an income tax purely “paper prof¬ 
its” wherein there is no realization 
of gain in a business sense, but mere¬ 
ly the recasting of the same interests 
in a different form, the tax being 
postponed to a future date when a 
more tangible gain or loss is realized. 
—C. I. R. V. Gilmore’s Estate, C.C A., 
130 P.2d 791, followed in C. I. R. v. 
Kann, 130 P.2d 797. 

33. U.S.—C. I. R. V. Heustadt’s 
Trust, C.C.A., 131 F.2d 528. 

34. U.S.—^Tates v. McGowan, D.C. 

39 P.Supp 257, affirmed, C 
C.A., 124 P.2d 819, rehearing de¬ 
nied 126 P.2d 624. 

35- U.S.—^Helvering v. Schoellkopf, 
C.C.A., 100 P.2d 415. 

36. U.S,—C. L R. V. Bondholders 
Committee, C.C.A., 118 P.2d 511, af¬ 
firmed Bondholders Committee, 
Marlborough Investment Co., First 
Mortgage Bonds v. C. I. R., 82 S. 
Ct. 537, 315 U.S. 189, 86 L.Ed. 784, 
C. I. R. V, Marlborough House, C. 
C.A., 118 F.2d 511, affirmed Marl¬ 
borough House V. C. I. R., 62 S.Ct. 
537, 315 U.S. 189, 86 L.Ed. 784. 

37- U.S.—^John A. Nelson Co. v. C. I. 
R., C.C.A., 75 P.2d 696, reversed on 
other grounds John A. Nelson Co. 
V. Helvering, 56 S.Ct. 273, 296 U.S. 
374, 80 L.Ed. 281—West Texas Re¬ 
fining & Development Co. v. C. I. 
R., C.C.A., 68 F.2d 77—Cortland 
Specialty Co. v, C. 1. R., C.C.A., 60 
F.2d 9'37, certiorari denied 53 S.Ct. 
316, 288 U.S. 599, 77 L.Ed. 976. 
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substantial change has been effected in either the 
nature or the substance of the taxpayer's capital po¬ 
sition's or in the ultimate beneficial ownership 
there is not a real sale'^^ and no capital gain or 
loss has actually been realized.^^ It has, however, 
been said that such provisions do not grant an ex¬ 
emption, and are not intended to do so, but oper¬ 
ate only as a postponement of the tax until gain is 
clearly realized by a future sale or exchange 
amounting thereto.^2 xhe statute presupposes that 
the corporate enterprise is a business,“^3 and, while 
the fact that tax avoidance is one of several con¬ 
siderations for a transaction does not prevent it 
from constituting a reorganization within the stat¬ 


ute,if it otherwise conforms to the terms there- 
of^^ the avoidance or suspension of taxes is not 
a business,^® and a transaction by which a cor¬ 
poration is created, or stocks are manipulated, sole- 
13 ^ for the purpose of avoiding taxation will not be 
recognized as a reorganization under the statute, so 
as to exempt a gain from tax.^*^ 

These reorganization provisions cover only inter¬ 
corporate transactions an individual is not cov¬ 
ered.^ ^ However, they were not designed as the 
exclusive method of deferring recognition of gain 
in all cases of corporate readjustments or reorgani- 

zations.SO 


38. U.S.—C. I. R. V. Webster^s Es¬ 
tate, C.C.A.Fla.. 131 F.2d 426— 
Electrical Securities Corporation v. 
C. I. R., C.C.A., 92 F.2d 593. 

39. U.S.—Gross v. C. I. R., C.C.A. 
Fla., SS F.2d 567. 

40. U.S.—Gross v. C. I. R., supra. 
Transaction as sale or reorg-anization 

see infra § 195, 

41. U.S.—C. I. R. V. Carpento Secur¬ 
ities Corporation, C.C.A., 140 F.2d 
382—C. I. R. V. Webster’s Estate, C. 
C.A.Fla., 121 F.2d 426. 

42. U.S.—Helvering- v. Minnesota 
Tea Co., aC.A., 89 F.2d 711, af¬ 
firmed Minnesota Tea Co. v. Hel- 
vermg. 58 S.Ct. 393, 302 U.S. 609, 
82 L.Ed. 474. 


upon its face lies outside the plain 
intent of the statute."—Gregory v. 
Helvering, 55 S.Ct. 266, 268, 293 U. 
S. 465, 79 L.Ed. 596, 97 A.L.R. 1355. 
followed in, C.C.A., Cogan v. C. I. 
R., 97 F.2d 996. 

(2) However, it has been said 
that “the doctrine of that case [Greg¬ 
ory V. Helvering, supra] must be 
confined strictly to the facts there 
presented; otherwise, the court would 
be modifying the statutory definition 
of the word ^reorganization’ as the 
word is used in the law."—Bremer v. 
White, D.C.Mass., 10 F.Supp. 9, 12. 

Pact that one of the companies dis¬ 
appeared is not a ground for saying 
that a reorganization is not real.— 
Helvering v. Schoellkopf, C.C.A., 100 
F.2d 415. 


Q. Newton Trust, 62 S.Ct. 1125, 
316 U.S. 527, 86 L.Ed. 1649—Helver¬ 
ing V. Newton, 62 S.Ct, 1125, 316 
U.S. 527, 86 L.Ed 1649—Bondhold¬ 
ers Committee, Marlborough Inv, 
Co., First Mortgage Bonds v. C. I. 

R. , 62 S.Ct. 537, 315 U.S. 189, 86 L. 
Ed. 784—Cushman Motor Works v. 
C. I. R., C.C.A., 130 P.2d 977, cer¬ 
tiorari denied 63 S.Ct 530, 318 U. 

S. 756, 87 L.Ed. 1130. 

49. U.S.—Bondholders Committee, 

Marlborough Inv. Co., First Mort¬ 
gage Bonds v. C. L R., 62 S.Ct 
537, 315 U.S. 189, 86 L.Ed. 784— 
Scofield V. Le Tulle, C.C.A.Tex., 103 
F.2d 20, affirmed Le Tulle v. Sco¬ 
field, 60 S.Ct 313, 308 U.S. 415, 84 
L.Ed. 355, rehearing denied 60 S. 
Ct 465, 309 U.S. .694, 84 L.Ed. 1035. 

Individual as “party to reorganiza¬ 
tion" see infra § 196. 

The gain of an individnal cannot 
be rendered nontaxable by putting 
the transaction in corporate form.— 
Bus & Transport Securities Corpo¬ 
ration V. C. I. R.. C.C.A., 79 P.2d 
509, aflarmed Bus & Transport Se¬ 
curities Corporation v. Helvering, 56 

S.Ct 277, 296 U.S. 391, 80 L.Ed. 292. 

50. U.S.—^Helvering v. Cement In¬ 
vestors, 62 S.Ct 1125, 316 U.S. 527, 
86 L.Ed. 1649—^Helvering v. James 
Q. Newton Trust 62 S.Ct 1125, 
316 U.S. 527, 86 L Ed. 1649—Hel¬ 
vering V. Newton, 62 S.Ct 1125, 316 
U.S. 527, 86 L.Ed. 1649. 

Transfer to corporation controlled 
by transferor 

(1) The provision that no gain 
shall be recognized if property is 
transferred to a corporation control¬ 
led by the transferor was also de¬ 
signed to function in that field.— 
Helvering v. Cement Investors, 62 S. 
Ct 1125, 316 U.S. 527, 86 L.Ed. 1649 
—^Helvering v. James Q. Newton 
Trust, 62 S.Ct 1125, 316 U.S. 527, 86 
L.Ed. 1649—^Helvering v. Newton, 62 
S.Ct 1125, 316 U.S. 527, 86 L.Ed. 1649. 

(2) Transfer to corporation con¬ 
trolled by transferor generally see 
supra § 191 c. 


43. U.S.—Electrical Securities Cor¬ 
poration V. C. I. R., C.C.A., 92 P. 
2d 593. 

44. U.S.—C. I. R. V. Webster’s Es¬ 
tate, C.C.A.Fla., 131 F.2d 426. 

45. U.S.—Gregory v. Helvering, 55 
set 266, 293 U.S. 465, 79 L Ed. 
596, 97 A.LR, 1355—Electrical Se¬ 
curities Corporation v. C. I. R., 
C.CA., 92 F.2d 593. 

46. U.S.—Electrical Securities Cor¬ 
poration V. C. I. R., supra. 

47. U.S.—Helvering v. Elkhorn Coal 
Co., C.C.A., 95 P.2d 732, certiorari 
denied Elkhorn Coal Co. v. Helver¬ 
ing, 59 S.Ct 65, 305 U.S. 605, 83 
L.Ed. 384, rehearing denied 59 S. 
Ct 141, 305 U.S. 670, 83 L.Ed. 435 
—Electrical Securities Corporation 
V. C. I. R., C.C.A., 92 F.2d 593. 

Transaction mas(;Luerading as reor¬ 
ganization 

(1) “The whole undertaking, 
though conducted according to the 

terms of subdivision (B), was in fact 
an elaborate and devious form of 

conveyance masquerading as a cor¬ 
porate reorganization, and nothing 
else. The rule which excludes from 
consideration the motive of tax 

avoidance is not pertinent to the 

situation, because the transaction 


Transactions held not devices to 
avoid taxes 

(1) The formation of corporation 
to convey another corporation’s stock 
and substantially all of its assets to 
third corporation and act as agent 
for liquidation of excepted assets, re¬ 
tained by transferor corporation’s 
stockholders, pursuant to reorganiza¬ 
tion plan, was not ineffective as mere 
device to evade taxation on resulting 
gain.—C. I. R. v. Freund, C.C.A., 98 
F.2d 201. 

(2) Corporate reorganization plan 
held to have business purposes, so as 
not to constitute a tax evasion.— 

C. I. R. V. Kolb, C.C.A., 100 F.2d 920. 

(3) Other transactions. 

U.S.—C. I. R. V. Capento Securities 
Corporation, C.C.A., 140 F.2d 382— 
C. I. R. V. Gilmore’s Estate, C.C.A., 
130 P.2d 791, followed in C. I. R. v. 
Kann, 130 F.2d 797—Boss v. C. I. R., 
C.C.A., 129 P.2d 300—C, 1. R. v. 
Pood Industries, C.C.A., 101 P.2d 
748—Helvering v. Schoellkopf, C. 
C.A., 100 P.2d 415—Helvering v. 
Winston Bros. Co., C.C.A., 76 P.2d 
381. 

D. C.—^Bruce v. Helvering, 76 P.2d 442, 
64 App.B.C. 192. 

4a U.S.—^Helvering v. Cement In¬ 
vestors, 62 S.Ct. 1125, 316 U.S. 527, 
86 L.Ed. 1649—^Helvering v. James 
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Losses in connection with corporate reorganiza¬ 
tion, consolidation, and merger are considered in¬ 
fra §§ 318-320; reorganization as affecting the tax 
period and income attributable thereto is consid¬ 
ered infra § 228. 

Insolvency; bankruptcy. Insolvency reorganiza¬ 
tions are within the family of financial readjust¬ 
ments embraced by the statutes an insolvent cor¬ 
poration can be merged or reorganized by a trans¬ 
fer of its properties in accordance with the wishes 
of its creditors,either by act of the corporation 
or by a judicial sale.^^ A reorganization within the 
statute may be effected through the medium of pro¬ 
ceedings in bankruptcy but not every reorgani¬ 
zation brought about by means of such proceedings 
is nontaxabie.^5 


The liquidation of one of the parties to a corpo¬ 
rate reorganization does not prevent the reorgani¬ 
zation from being within the statute.^^ 

Foreclosure sale, A reorganization may be ef¬ 
fected through the medium of a foreclosure sale.^" 

§ 193. Necessity of Plan of Reorganization; 
Actual Reorganization 

To constitute a reorganization within the exemption 
statutes, a transfer or exchange must be made i^i pur¬ 
suance of a plan of reorganization; but a mere plan, 
without actual reorganization, is insufficient. 

To constitute a reorganization within the exemp¬ 
tion statutes, a transfer of assets or exchange of 
stock must be made in pursuance of a plan of re¬ 
organization.^^ Such a plan need not be in any 


51. U.S.—Helvering; v. Alabama As¬ 
phaltic Limestone Co., Ala., 62 S. 
Ct. 540, 315 U.S. 179, 86 L.Ed. 775. 

52. U.S.—C. I. R. V. Alabama As¬ 
phaltic Limestone Co, C.C.A.Ala.. 
119 F.2d 819, affirmed Helvenng- v. 
Alabama Asphaltic Limestone Co., 
62 S.Ct 540, 315 U.S. 179, 86 L.Ed. 
775. 

53. U.S.—C. I. R. V. Alabama As¬ 
phaltic Limestone Co., supra. 

54 . xj s.— D. W. Klein Co. v. C. I. R., 
C.C.A.. 123 F.2d S71, certiorari de¬ 
nied D. W. Klein Co. v. Helvering, 
62 set. 907, 315 U.S. 819. 86 L.Ed. 
1216. 

Effect of particnlar sections of Bank¬ 
ruptcy Act 

(1) The reorganization of tax¬ 
payer’s subsidiary company was none 
the less a reorganization, within con¬ 
templation of 26 U.SC.A. § 112, mere¬ 
ly because it evolved under § 77B 
of the Bankruptcy Act.—United Gas 
Improvement Co. v. C. I. R., C.C.A., 
142 F.2d 216, certiorari denied 65 S. 
Ct, 52, 323 U.S. 739, 89 L.Ed. 592. 

(2) W'^hen § 77B of the Bankrupt¬ 
cy Act was adopted in 1934, existing 
revenue provisions, broadening in 
part and restricting in part the appli¬ 
cation of principles of nonrecogni¬ 
tion and transfer of income tax basis 
of property transferred in connection 
with insolvent reorganizations, be¬ 
came applicable to reorganizations 
under § 77B, but only if they met the 
tests prescribed in the revenue acts, 
including such judicially interpolat¬ 
ed matters as “continuity of interest” 
and “business purpose;” the sole ob¬ 
ject of § 268 of the Bankruptcy Act, 
restricting extent to which taxable 
income or profits should be deemed 
realized in respect to adjustment of 
a debtor’s indebtedness, was to free 
chapter X reorganizations from tax 
deterrents, including tax uncertain¬ 
ties, imposed by existing revenue act 
provisions.—Claridge Apartments Co. 


I V. C- I. R., 65 S.Ct. 172, 323 U.S. 141, 
S9 L.Ed. 1'39. 

(3) Continuity of interest general¬ 
ly see infra § 203. 

Under Revenue Act 1918 § 202, 40 
U.S.St. at Jm. p lOSO, sale through 
bankruptcy of bankrupt corporation’s 
assets to new corporation was not re¬ 
organization as regards taxable profit 
on sale of stock.—Petree v. U. S., D. 
C.Tenn., 34 F.2d 563, affirmed, C.C.A., 
Luttrell v. U. S.. 41 P.2d 517, certio¬ 
rari denied Petree v. U. S., 51 S.Ct. 
82, 282 U.S. 877, 75 L.Ed. 775. 

55. U.S.—D. W. Klein Co. v. C. I. R., 
C.C.A, 123 F.2d 871, certiorari de¬ 
nied D. W. Klein Co. v. Helvering, 
62 S.Ct. 907, 315 U.S. 819, 86 L.Ed. 
1216. 

56. U.S.—Fisher v. C. I. R., C.C.A, 
108 F.2d 707. certiorari denied 60 
S.Ct. 978, 310 U.S. 627, 84 L.Ed. 1398 
—C. I. R. V. Whitaker, C.C.A., 101 
F 2d 640—Helvering v. Schoellkopf, 
C.C.A, 100 F.2d 415—Ahles Realty 
Corp. v. C. I. R.. C.C.A., 71 F.2d 150. 

Dissolution of transferring corpora¬ 
tion see infra § 197. 

Held no reorganization 

(1) However, where corporate tax¬ 
payer acquired assets of bankrupt 
corporation pursuant to agreement 
among bankrupt’s stockholders, trus¬ 
tee in bankruptcy, and secured credi¬ 
tors, and bankrupt’s stockholders 
were permitted to become stockhold¬ 
ers in taxpayer, but bankrupt’s as¬ 
sets were insufficient to pay its 
debts, and bankruptcy proceeded to 
liquidation, there was no reorganiza¬ 
tion.—Mascot Stove Co. v. C. I. R., 
C.C.A., 120 F.2d 153, certiorari denied 
Mascot Stove Co. v. Helvering, 62 S. 
Ct. 630, 315 U.S. 802, 86 L.Ed. 1202. 

(2) Where evidence established 
that old corporation was dissolved 
as statutory liquidation, by resolu¬ 
tion which directed sale and distribu¬ 
tion of assets to stockholders, and, 
after unsuccessful attempt to sell 
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assets, new corporation was formed 
to acquire them, assets of old corpo¬ 
ration were not acquired by new one 
pursuant to a reorganization.—Cush¬ 
man Motor Works v. C. I. R., C.C.A., 
130 P.2d 977, certiorari denied 63 S. 
Ct. 530, 318 U.S. 756, 87 L.Ed. 1130. 

57. U.S.—D. W. Klein Co. v. C. I- R., 
C.C.A., 123 F.2d S71, certiorari de¬ 
nied D. W. Klein Co. v. Helvering, 
62 S.Ct. 907, 315 U.S. 819, 86 L. 
Ed. 1216. 

58. U.S.—Helvering v. Bashford, 58 
S.Ct. 307, 302 U.S. 454, 82 L.Ed. 367 
—Groman v. C. I. R. 58 S.Ct. 108, 
302 U.S. 82, 654, 82 L.Ed 63—Greg¬ 
ory V. Helvering, 55 S Ct. 266, 293 
U.S. 465. 79 L.Ed. 596. 97 A.L.R. 
135'5, followed in, C.C.A., Cogan v. 
C. 1. R., 97 P.2d 996—Bass v. C. I. 
R., C.C.A, 129 F.2d 300—C. I. R. v. 
Bondholders Committee, C.C.A., 118 
P-2d 511, affirmed Bondholders 
Committee, Marlborough Invest¬ 
ment Co., First Mortgage Bonds v. 
C. I. R., 62 S.Ct. 537, 315 U S. 189. 
86 L.Ed. 784—C, 1. R. v. Marlbor¬ 
ough House, C.C.A., 118 F.2d 511, 
affirmed Marlborough House v. C. 
I. R., 62 S.Ct. 537, 315 U.S. 189, 86 
L.Ed. 784—Case v. C. I. R., C.C.A, 
103 P.2d 283—Kennemer v. C. I. R., 
C.C.A.Tex., 96 F.2d 177—Trenton 
Oil Co. V. U. S., D.C.Mich., 41 P. 
Supp. 887, affirmed, C.C.A., 122 P. 
2d 1023. 

Transaction, held in pursuance of plan 
U.S.—C. T. Inv. Co. V. C. I. R., C.C.A, 
88 F.2d 582. 

Transactions held not in pursuance of 
plan 

(1) Where one company was not 
a party to reorganization by which 
other company exchanged its assets 
for stock of third company, which 
was then transferred in part to first 
company in exchange for latter’s 
stock and a guarantee as to future 
value of a portion thereof, transfer 
by second company to one of Its 
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particular form,59 need not be reduced to writing,so 
and may be amended as circumstances dictate ;Si 
but a transfer of assets by one corporation to an¬ 
other in pursuance of a plan having no relation to 
the business of either is insuSicient.s^ A mere plan 
to organize is not enough, and to bring a transac¬ 
tion within the terms of the statute there must be 

actual reorganization.SS 

§ 194. Acts Constituting Reorganization in 
General 

Whether a transaction is a reorganization within the 


exemption statutes is to be determined from the facts 
of the particular case, the transaction beihg viewed as a 
unit, and its substance, not its form, is controlling. The 
statutory definitions of ‘^reorganization/* "merger,” and 
"consolidation,” in this connectton, are to be liberally 
construed. 

Whether a transaction is a reorganization within 
statutory provisions recognizing no gain from cer¬ 
tain exchanges in connection with corporate reor¬ 
ganizations is a question to be determined from the 
facts peculiar to each case,®^ the transaction or 


stockholders of guarantee and stock 
covered thereby was not a distribu¬ 
tion in pursuance of a plan of reor¬ 
ganization.—C. I. R. V. First Nat. 
Bank, C C.A., 104 F.2d 865, certiorari 
dismissed First Nat. Bank v. C. 1. R., 
60 S.Ct. 586, 309 U.S. 691, 84 L.Ed. 
1033, Independent Oil Co. v. C. I. R., 
60 S.Ct. 586, 309 U.S. 691, 84 L.Ed. 
1033, Rosenfelt v. C. I. R., 60 S.Ct. 

586, 309 U.S. 691, 84 L.Ed. 1033, 
Hirsch v. C. 1. R., 60 S.Ct. 586, 309 U. 
S. 691, 84 L.Ed. 1033, Cohn v. C. I. R., 
60 S.Ct. 586, three cases, 309 U.S. 691, 
84 L.Ed. 1033, B. Cohn Trust v. C. 1. 

R. , 60 S.Ct 587, 309 U.S. 691, 84 L. 
Ed. 1033, Cohn v. C. I. R., 60 S.Ct 

587, 309 U.S. 691, 84 L.Ed. 1033, Hel¬ 
vering V. Independent Oil Co,, 60 S. 
Ct 587. 309 U.S. 691, 84 L.Ed. 1033, 
Helvering v. Rosenfelt, 60 S.Ct 587, 
309 U.S. 691, 84 L.Ed. 1033. Helver¬ 
ing V. Hirsch, 60 S.Ct 587, 309 U.S. 
691, 84 L.Ed. 1033, Helvering v. Cohn, 
60 S.Ct 587, 309 U.S. 691, 84 L.Ed. 
1033, 60 S.Ct 588, three cases, 309 U. 

S. 691, 84 L.Ed. 1033, and Helvering 
V. B. Cohn Trust, 60 S.Ct 588, 309 U. 
S. 691, 84 L.Ed. 1033. 

(2) Other transactions.—Caldwell 
V. U. S., D.C.Pa., 30 F.Supp. 308, af¬ 
firmed, C.C.A., 114 F.2d 995. 

59. U.S.—C. T. Inv. Co. v. C. I. R., 
C.C.A., 88 F.2d 582. 

60. U.S.—C. T. Inv. Co. v. C. I. R., 
supra. 

61. U.S.—C. T. Inv. Co. v. C. L R., 
supra. 

62. U.S.—Gregory v. Helvering, 55 
S.Ct 266, 293 U.S. 465, 79 L.Ed. 596, 
97 A.L.R. 1355, followed in, C.C.A., 
Cogan V. C. I. R., 97 F.2d 996. 

63. U.S.—Case v. C. I. R., C.C.A., 103 
F.2d 283—^Helvering v. Edison Se¬ 
curities Corporation, C.C.A., 78 F. 
2d 85. 

64. U.S.—^Muskegon Motor Special¬ 
ties Co. V. C. I. R, C.C.A., 134 F. 
2d 904, certiorari denied 64 S.Ct 42, 
320 U.S. 741, 88 L.Ed. 440-~Banner 
Mach. Co. V. Routzahn,' C.C.A.Ohio, 
107 F.2d 147, certiorapi denied 60 
S.Ct 713, 309 U.S. 676, 84 L.Ed. 
1021, rehearing denied 60 S.Ct 896, 
310 U.S. 656, 84 L.Ed. X420—-United 
Light & Power Co. C. I, R., C. 


C.A., 105 F.2d 866, certiorari denied ] 
60 S.Ct 114, 308 U.S. 574, 84 L.Ed. i 
481—Schuh Trading Co. v. C. I- R , 
C.C.A., 95 F.2d 404—John A. Nel¬ 
son Co. V. C. I. R., C.C.A., 75 F.2d 
696, reversed on other grounds John 
A. Nelson Co. v. Helvering, 56 S. 
Ct 273, 296 U.S. 374, SO L.Ed. 281. 
Particular acts constituting reorgan- j 
ization | 

(1) Transaction whereby corpo- | 
ration transferred most of its assets 1 
for caish and entire issue of preferred 
stock of new corporation, retaining 
small part of its assets and its fran¬ 
chise and distributing new corpora¬ 
tion’s preferred stock and part of 
cash received among its stockholders. 
—John A. Nelson Co. v. Helvering, 56 
S.Ct. 273, 296 U.S. 374, SO L.Ed. 281. 

(2) Merger of subsidiary corpora¬ 
tion with subsidiary by which it was 
owned and another subsidiary where- 
under new corporation assumed all 
liabilities and acquired assets of 
merged corporations.—^American Gas 
& Electric Co. v. C. I. R., C.C.A., 85 

F. 2d 527. 

(3) Transaction whereby all phys¬ 
ical assets of corporation were trans¬ 
ferred to taxpayer in exchange for all 
of taxpayer’s preferred stock and the 
assumption of liabilities of first cor¬ 
poration, which with a third corpo¬ 
ration shared the taxpayer’s common 
stock.—C. I. R. V. Corpus Christi Ter¬ 
minal Co., C.C.A.Tex., 126 F.2d 898. 

(4) Where taxpayer holding stock 
in majority of companies which were 
merged into one corporation received 
bonds of new corporation and cash in 
exchange for its stock in merged 
companies, there was a reorganiza¬ 
tion.—White V. U. S., Ct.Cl,, 22 F. 
Supp. 821. 

(5) Where ‘assets of old corpora¬ 
tion in receivership were conveyed 
to new corporation on confirmation 
of master’s sale to bondholders’ com¬ 
mittee, and new corporation delivered 
to committee its entire stock and all 
of its bonds, which committee dis¬ 
tributed among old corporation’s 
bondholders whom it represented, 
there was a reorganization.—C. I. R. 
V. Newberry Lumber & Chemical Co., 

G. C.A., 94 F.2d 447. 
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Particular acts not constituting* re¬ 
organization 

(1) Transaction whereby bank 
stockholders exchanged their stock 
for trust company’s stock owned by 
a third corporation which was act¬ 
ing independently of trust company, 
and third corporation sold all bank 
stock thus acquired to trust com¬ 
pany, resulting m absorption of bank 
by trust company.—Beech v. C. I. R., 
C.C.A.. 82 F.2d 42. 

(2) A contract which had effect of 
permitting judgment creditor of dis¬ 
solved corporation to pay debts of 
the old corporation, settle with stock¬ 
holders individually, and take over its 
assets was only a method of liquida¬ 
tion of the old corporation and was 
not a reorganization.—Cushman Mo¬ 
tor Works V. C. I. R., C.C.A., 130 F.2d 
977, certiorari denied 63 S-Ct. 630, 
318 U.S. 756, 87 L.Ed. 1130. 

(3) A liquidation of a subsidiary 
and absorption of its assets by the 
parent is not a merger or consolida¬ 
tion within the statute.—Wilmington 
Trust Co. V. Latchum, D.C.Del., 44 F. 
Supp. 411. 

Reorgauizatiou held shown 
U.S.—Pelham Hall Co. v. Hassett, C. 
C.AMass., 147 F.2d 63—Rogan v. 
Starr Piano Co., Pacific Division, 
C.C.A.Cal., 139 P.2d 671, certiorari 
denied 64 S Ct. 945. 322 U.S. 728, 
88 L.Ed. 1563—Gutbro Holding Co. 
V. C. I. R., C.C.A.N.T.. 138 F.2d 16 
—-Love V. C. I, R., C.C.A., 113 F. 
2d 236—C. I. R. V. Kitselman, C.C. 
A., 89 F.2d 458, certiorari denied 
Kitselman v. Helvering, 58 S.Ct. 29, 
302 U.S. 709, 82 L.Ed. 548—Miller v. 
C. I. R., C.CA., 84 F2d 415—San 
Joaquin Fruit & Investment Co. v. 
C. I. R., C.C.A., 77 F.2d 723, re¬ 
versed on other grounds Helvering 
V. San Joaquin Fruit & Investment 
Co., 56 S.Ct 569, 297 U.S. 496, 80 
L.Ed. 824, rehearing denied 56 S. 
Ct 666, 297 U.S. 728, 80 L.Ed. 1011 
—^Ahles Realty Corporation v. C. 
I. R., C.C.A., 71 F.2d 150, certiorari 
denied Ahles Realty Corporation v. 
Helvering, 56 S.Ct 141, 293 U.S. 
611, 79 L.Ed. 701—C. I. R. v. Owens, 
C.C.A., 69 P.2d 697—Putnam v. U. 
S., D.C.Mass., 53 F.Supp. 729, af- 
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transactions being viewed as a unit, or as a wliole,®^ 
and tbe snbstancCj not the form, o£ the transaction 
is controlling.®® The designation of the transac¬ 
tion by the parties is not conclusive,®^ although it 
is to be considered in determining whether the stat¬ 
utory exemption exists.®^ A transaction may fail 
to qualify as a reorganization under the revenue 
acts even though the literal language of the statute 
is satisfied;®^ the limitation on the literal language 
is the continuity of interest rule,'^® discussed infra § 
203. 


The statutory provisions defining ‘'reorganiza¬ 
tion,” in this connection, should be liberally con¬ 
strued;’^^ likewise “merger ”^2 “consolida- 

tion”^2 are to be given a liberal interpretation to 
effectuate the purposes for which the statutes were 
enacted; and the definitions of the three terms giv¬ 
en in the statute are not exclusive definitions, but 
are intended, rather, to enlarge the connotations of 
those terms.'^^ A merger, within a statutory defini¬ 
tion of “reorganization’* using the term, is ordina- 
ril}^ an absorption by one corporation of the prop- 


firmed, aC.A,, 149 F.2d 721—Cahoou 
r. Hopkins, D.C.Tex, 5 P.Supp. 419. 

Beor^anization lield not sliowa 
U.S.—Le Tulle v. Scofield, Tex., 60 
S.Ct. 313. 308 U.S. 415. S4 L.Ed. 355 
—Pinellas Ice & Cold Storage Co. 
V. C. I. R., 53 S.CL 257, 2S7 U.S. 
462, 77 Li-Ed. 428—C. I. R. v. Amer¬ 
ica Light & Traction Co., G.C.A., 
125 F.2d 365—^HeH^ering v. Xew 
President Corporation, C.C.A., 122 
P.2d 92—Shepard v. C. I. R., C.G.A., 
101 F.2d 595, certiorari denied 59 S. 
Ct. 1037, 307 U.S. 639, 83 L.Ed. 
1520, rehearing denied 60 S.Ct. 68, 
308 U.S. 632, 84 L.Ed. 526—Speed¬ 
way Water Co. v. U. S., C.C.A.Ind.. 
100 P.2d 636—Helvering v. Elkhorn 
Coal Co., C.C.A., 95 P.2d 732. certio¬ 
rari denied Elkhorn Coal Co. v. Hel¬ 
vering, 59 S.Ct. 65, 305 U.S. 605, 83 
L.Ed. 384, rehearing denied 59 S.Ct. 
141, 305 U.S. 670. S3 L.Ed. 435—C. 
I. R. V. Lincoln-Boyle Ice Co., C. 
C.A. 93 P.2d 26—Burns v. C. I. R.. 
C.C.A., 76 P.2d 937—Braicks v. 

Henricksen, D.C.Wash., 43 F.Supp. 
254. 

65. U.S,—^Helvering v. Southwest 
Consol. Corporation, La., 62 S.Ct. 
546, 315 U.S. 194, 86 L.Ed. 789, re¬ 
hearing denied 62 S.Ct. 802, 315 

U. S. 829, 86 L.Ed. 1223, and 62 S.Ct. 
1266, 316 U.S. 710, 86 L.Ed. 1776— 
Helvering v. Alabama Asphaltic 
Limestone Co., Ala., 62 S.Ct. 540, 
315 U.S. 179, 86 L.Ed. 775—Love 

V. C. I. R., C.C.A, 113 P.2d 236— 
Case V. C. I. R., C.C.A., 103 P.2d 
283—^Weicker v. Howbert, C.C.A. 
Colo., 108 F.2d 105—C. L R. v. Ash¬ 
land Oil & Refining Co., C.C.A., 99 
P.2d 588, certiorari denied Helver¬ 
ing V. Ashland Oil & Refining Co., 
59 S.Ct. 786, two cases, 306 U.S. 
661, 83 L.Ed. 1057, and Ashland 
Oil & Refining Co. v. C. I. R., 59 S. 
Ct 790, two cases, 306 U.S. 661, 83 
L.Ed. 1057—C. I. R. v. Freund, C. 
C.A., 98 F.2d 201—Helvering v. Elk¬ 
horn Coal Co., C.C.A., 95 F.2d 732, 
certiorari denied Elkhorn Coal Co. 
V. Helvering, 59 S.Ct. 65, 305 U.S. 
605, 83 L.Ed. 384, rehearing denied 
59 S.Ct. 141, 305 U.S. 670, 83 L.Ed. 
435—^Helvering v. Minnesota Tea 
Co., C.C.A., 89 F.2d 711, affirmed 
Minnesota Tea Co. v. Helvering, 58 


S.Ct. 393, 302 U.S. 609, 82 L.Ed. 474 
—Thurher v. C. I. R., C.C.A., 84 
F.2d 815—Starr v. C. I. R., C.C.A., 
S2 P.2d 964, certiorari denied 56 S. 
Ct. 94S, 298 U.S. 680, 80 L.Ed. 1401 
—True V. C. I. R., C.C A., 82 F.2d 
964, certiorari denied 56 S.Ct. 948, 
298 U.S, 680, SO L.Ed. 1401—Dohme 
V. C. I. R., C.C.A., 82 P.2d 964, cer¬ 
tiorari denied 56 S.Ct 948, 29S U.S. 
6SO, 80 L.Ed. 1401—Ahles Realty 
Corporation v. C. I. R., C.C.A., 71 
P.2d 150, certiorari denied Ahles 
Realty Corporation v. Helvering, 55 
S.Ct 141, 293 U.S. 611, 79 L.Ed. 701 
—C. L R. V. Owens, C.C.A., 69 F.2d 
597. 

Intermediate transactions or trans. 
fers disregarded 

U.S.—Morgan v. Helvering, C.C.A., 
117 F.2d 334—United Light & Pow¬ 
er Co. V. C. I. R., C.C.A., 105 P.2d 
866, certiorari denied 60 S.Ct 114, 
308 U.S. 574. 84 L.Ed. 481. 
Agreements constituting’ single trans¬ 
action 

U. S.—Miller v. C. I. R., C.C.A., 103 
F.2d 58. 

Sale and exchange by stockholder 
held separate 

Where stockholder bona fide sold 
a portion of her stock for cash to an¬ 
other corporation, whose president 
thereafter informed stockholder of 
proposed reorganization plan and of¬ 
fered to exchange specified number 
of shares of such corporation's stock 
for stockholder’s remaining stock, 
and stockholder accepted offer later 
on same day, such sale and exchange 
of stock were held separate transac¬ 
tions for income tax purposes.—Bruce 

V. Helvering, 76 P.2d 442, 64 App.D.C. 
192. 

66. U.S.—Starr v. C. I. R., C.C.A, 82 
P.2d 964, certiorari, denied 56 S. 
Ct. 948, 298 U.S. 6So’ 80 L.Ed. 1401 
—True V. C. I- R., C.C.A, 82 F.2d 
964, certiorari denied 56 S.Ct. 948, 
298 U.S. 680, 80 L.Ed. 1401—Dohme 
V. C. I, R., C.C.A, 82 F.2d 964, cer¬ 
tiorari denied 56 S.Ct. 948, 298 U. 
S. 680, 80 L.Ed. 1401—Cahoon v. 
Hopkins, D.C.Tex,, 5 P.Supp. 419. 
D.C.—Bruce v. Helvering, 76 F.2d 
442, 64 App.D.C. 192. 

Substance or form of transaction 
generally see supra § 95. 
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67. U.S.—D. W. Klein Co. v. C. I. R., 

C.C.A.. 123 P.2d 871, certiorari de¬ 
nied D. W. Klein Co. v. Helvering, 
62 S.Ct. 907, 315 U.S. 819, 86 L.Ed. 
1216—Speedway Water Co. v. U. S., 
C.C.AInd., 100 P.2d 636—John A. 
Kelson Co. v. C. I. R., C.C.A, 75 P. 
2d 696, reversed on other grounds 
John A. Kelson Co. v. Helvering, 56 
S.Ct. 273, 296 U.S. 374, 80 L.Ed. 
281. 

es. U.S.—Speedway Water Co. v. U. 
S.. C.C.AInd., 100 P.2d 636. 

69. U.S.—Helvering v. Alabama As¬ 
phaltic Limestone Co., Ala., 62 S. 
Ct. 540, 315 U.S. 179, 86 L.Ed. 775 
—^Wilmington Trust Co. v. Latch- 
um, D.C.Del., 44 P.Supp. 411. 
“The judicial interpretation has 

determined that something more may 
be needed and that, indeed, under 
some circumstances, something less 
will do.”—C. I. R. V. Gilmore's Estate, 
C.C.A, 130 P.2d 791, 794, followed in 
C. I. R. V. Kann, 130 P.2d 797. 

70. U.S.—Wilmington Trust Co. v. 
Latchum, D.C.Del., 44 P.Supp. 411. 

71. U.S.—C. I. R. v. Dana, C.C.A., 103 
F.2d 359. 

72. U.S-—C. H. Mead Coal Co. v. 
C. I. R., C.C.A, 72 P.2d 22. 

Merger under banking law 

For purposes of taxation, mergers 
meeting the requirements of the 
revenue acts will be recognized as 
such whether or not they are made 
under the provisions of the banking 
law.—Thurber v. C. I. R., C.C.A, 84 
P.2d 815. 

Merger under state law 

Fact that a merger of two corpo¬ 
rations was a true statutory merger 
under state law was not dispositive 
of question whether there was a 
statutory merger within federal rev¬ 
enue act providing that a reorganiza¬ 
tion includes a statutory merger.— 
Roebling ,v. C. I. R., 143 P.2d i810, 
certiorari denied 65 S.Ct. 131, 323 
U.S. 773, 89 L.Ed. 618. 

73. U.S.—C. H. Mead Coal Co. v. C. 
I. R., C.aA, 72 F.2d '22. 

74. U.S.—^C. I. R. V, Dana, C.aA., 
103 P.2d 3‘^9. 
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cities and franchises of another whose stock it has 
acquired/® the merged corporation ceasing to exist 
and the merging corporation alone surviving a 
consolidation involves a dissolution of the compa¬ 
nies consolidating and a transfer of corporate as¬ 
sets and interests to a new company in each case 
interests of the stockholders and creditors of any 
company which disappears remain and are retained 
against the surviving or newly created companyJ^ 
However, the statutory provision, it has been said, 
has come to mean something different from a mere 
technical merger thus the statutory definition of 
the term “reorganization” has been said to expand 
the meaning of “merger” and “consolidation” so as 
10 include some things which are beyond the ordi¬ 
nary and commonly accepted meaning of those 
words, and cannot strictly be designated as merger 
or consolidation,^® Prior to the Revenue Act of 
1934, § 112 g (1), it was not necessary that the 
transaction be a statutory merger as used in 
that section, the term “statutory merger or con¬ 
solidation” means a merger or consolidation effected 
in pursuance of the corporation laws of a state.^^ 

Tests of reorganization. A reorganization of a 


corporation, in this connection, contemplates a re¬ 
construction or a rehabilitation.^^ That which 
gives character to a reorganization, in the statu¬ 
tory sense, is the entity or activity brought into be¬ 
ing by the reorganization plan, the nature of its 
formation and control determining the basis for 
recognition of gain;^^ when a corporation lacking 
economic reason for existence is so transformed 
and vitalized that a new economic enterprise has 
come into being with purpose, function, and reason 
for permanent existence, there is a reorganiza- 
tion.ss That some of the stockholders in the trans¬ 
ferring corporation acquired no interest in the 
transferee is not a test for determining the effectu¬ 
ation of a merger or consolidation.^® The fact 
that the corporate set-up is altered,or that the 
proportionate interests of the owners are necessa¬ 
rily different because new money was supplied, 
is not inconsistent with reorganization. 

^^Recapitalization/* as the term is used in the rev¬ 
enue acts as one of the definitions of “reorganiza¬ 
tion,” means a reshuffling of a capital structure 
within the framevrork of an existing corporation;®® 
and, in the absence of a definition of the term in 


75. U.S.—Fisher v. C. 1. R., C.C.A., 

108 F-2d 707, certiorari denied '60 
S.Ct. 978, 310 U.S. 627, 'S4 L.Ed 
1398—Helvering v. Leary, O.C.A., 
93 F.2d '826—^Ahles Realty Corpo¬ 
ration V. C. I. R, aC.A., 71 P.2d 
150, certiorari denied Ahles Realty 
Corporation v. Helvering, -55 ‘S.Ct. 
141, 293 U.S. 611, 79 L.Ed. 701— 
Cortland Specialty Co. v. C. I. R-, 
C.C.A., 60 F.2d 937, certiorari de¬ 
nied 53 S.Ct. 316, *288 U.S. 599, 77 
L.Ed. 975. 

D.C.—^Pordyce v. Helvering, 76 P.2d 
431, 64 App.D.C. 181. 

7a U.S.—Fisher v. C. I. R., C.C.A., 
108 P.2d 707, certiorari denied '60 
S.Ct. 978, 810 U.S. 627, 84 L.Ed. 
1398—Helvering v. Leary, C.C.A., 
93 F.2d 826—Ahles Realty Corpo¬ 
ration V. C. I. R., C.C.A., 71 F.2d 
150, certiorari denied Ahles Realty 
Corporation v. Helvering, 55 S.Ct. 
141, 293 U.S. 611, 79 L.Ed. 701— 
Cortland Specialty Co. v. C. I. R., 
C.C.A., 60 P.2d 9-37, certiorari de¬ 
nied 53 S.Ct. 316, 288 U.S. 59'9, 77 
L.Bd. 975. 

D.C.—^Pordyce v. Helvering, 76 F.2d 
431, *64 App.D.C. 181. 

77. U.S.—Cortland -Specialty Co. v. 
a I. R., C.C.A., 60 P.’2d 937, certio¬ 
rari denied 53 S.Ct. '316, 28.8 U.S. 
•599, 77 L.Ed. 97*5. 

D.C.—Fordyce v. Helvering, 76 F.2d 
431, 64 App.D.C. 181. 

Consolidation of corporations gener¬ 
ally see Corporations §§ 16 0'3-l'6’3 7. 

Va U.S.—Cortland Specialty Co. v. 
e I. R, C.C.A., 60 F.'2d 937, cer- 
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tiorari denied 53 S.Ct -31<6, 2'88 U.S. 
599, 77 L.Ed. 975. 

79. U.S.—^Wilmington Trust Co. v. 
Latchum, D.C.Del., 44 F.Supp. 411. 

Transaction in nat-nre of merger 
Where corporation, as part of a 
formal plan of reorganization, pur¬ 
chased all assets of another corpo¬ 
ration, other corporation was dis¬ 
solved, and stock of first corpora¬ 
tion was exchanged for stock of oth¬ 
er corporation, transaction was not 
strictly a merger, but partook of the 
nature of a “merger" in sense that 
no taxable gain was realized there¬ 
from.—Fisher v. C. I. R, C.C.A., 108 
P.2d 707, certiorari denied 60 S.Ct. 
978, 310 U.S. 627, 84 L.Ed. 1398. 

80. U.S.—Helvering v, Alabama As¬ 
phaltic Limestone Co., Ala., 62 S. 
Ct. 540, 31'5 U.S. 179, 86 L.Ed. 775 
—Pinellas Ice & Cold Storage Co. 
V. -C. I. R, -53 set. 257, 287 U.S. 
462, 77 L.Ed. 4'28. 

81. U.S.—^Wilmington Trust Co. v. 
Latchum, D.C.Del., 44 F.Supp. 411. 

82. U.S.—C. I. R. V. Gilmore's Es¬ 
tate, C.C.A., rSO F.2d 791, followed 
in C. I. R. V. Kann, 130 F.‘2d 797. 
Merger held shown under state 

law.—C. I. R. V. Gilmore's Estate, 
C.C.A., 130 P.2d 791, ^followed in C. 
I. R. V. Kann, 130 F.2d 797. 

Transfer of property held not es¬ 
sential under state law.—C. I. R. v. 
Gilmore's Estate, I’SO F.2d 791, fol¬ 
lowed in C. I. R. V. Kann, 130 P.2d 
797. 

83. U.S.—Templeton's Jewelers v. 

337 


U. .S., D.C.Tenn., 32 F.Supp. 44'5, 
affirmed, C.CA., 126 F.'2d 251. 

84. U.S,—Lyon, Inc. v. C. I. R, C.C. 
A., 127 F.2d ‘210. 

85. U.S.—^Lyon, Inc., v. C. L R, su¬ 
pra. 

86. US.—Miller v. C. I. R, C.C.A., 
84 F.2d 415. 

87. US.—Coleman v. C. I. R, C.C. 
A., 81 F.2d 455. 

88. U.S.—Coleman v. C. I. R., supra. 

89. US.—Plelvering v. Southwest 
Consol. Corporation, '62 S.*Ct. 546, 
315 U.S. 194, 86 L.Ed. 789, rehear¬ 
ing denied 62 S.Ct. 802, 315 U.S. 
829, 86 L.Ed. 1'223, and '6'2 S.Ct. 
1266, 316 US. 710, 86 L.Bd. 1776— 
C. 1. R V. ISTeustadt's Trust, C.C. 
A., 131 F.2d 528—Bass v. C. I. R, 
C.aA., 129 F.2d 300. 

Other definition 

An arrangement whereby stock, 
bonds, or other securities of a cor¬ 
poration are readjusted as to 
amount, income, or priority, or an 
agreement of all stockholders and 
creditors to change and increase or 
decrease the capitalization or debts 
of corporation or both.—United Gas 
Improvement Co. v. C. I. R., C.C.A., 
142 F.2d 216, certiorari denied 65 S. 
Ct. 52, 32'3 U.S. 739, 8 9 L.Ed. 692. 
Recapitalization held shown 

(1) Corporate debentures formed 
part of “capital structure" of cor¬ 
poration so that exchange of deben¬ 
tures for other corporate deben- 
I tures at a lower interest rate on 
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tlie statute^® or treasury regulations,®^ it is to be 
assumed, in the absence of clear evidence to the 
contrary, that congress employed the word with the 
meaning which it has in the business world and 
the purpose of the statutory nonrecognition of gain 
from reorganization transactions favors ascribing 
to the word ‘'recapitalization” a broad, rather than 
a restricted, meamng.®^ 

Change in identity^ form, or place of organisa¬ 
tion, A transaction which shifts the ownership of 
the proprietary interest in a corporation is not a 
mere change in identity, form, or place of organi- 
gation, within a statutory definition of “reorgani¬ 
zation” as including such a change, however ef¬ 
fected.®^ Other transactions have been held to 
come within the definition.®^ 

§ 195. Transaction as Sale or Reorganization 

A sale of a company’s assets for cash, or for what 
amounts to a cash consideration, does not constitute a 
reorganization within the exemption statutes. 


Within statutes not recognizing, for income tax 
purposes, gains from certain exchanges in connec¬ 
tion with corporate reorganizations, a sale of prop¬ 
erties,®® or of all of a company's assets,®^ or of a 
majoriu’ interest in such assets,®^ for cash, or for 
what am.ounts to a cash consideration, does not 
constitute a reorganization, at least where the sell¬ 
er retains no interest in the purchaser.®® In this 
connection, a transaction has been held a merger, 
as distinguished from a sale, in that what is paid 
for the properties is not money or a money-meas¬ 
ured obligation, but, in whole or substantial part, 
stock in the acquiring corporation^ so that the for¬ 
mer proprietors of the property continue to have 
a proprietary interest therein.^ 

In determining whether a transaction is a reor¬ 
ganization, within the statutes, or is a sale, not 
within the statutes, the transaction should be viewed 
as a whole.2 Various particular transactions have 


formal offer of corporation, which 
transactions streng-thened financial 
condition of corporation and did not 
substantially change original invest¬ 
ment of holders, was a reshuffling of 
capital structure of corporation 
within framework of corporation and 
hence was a “recapita’‘-ation” and 
“reorganization.”— C. I. R. v. Neu- 
stadt’s Trust, C.C.A., 131 F.2d '528. 

(2) Other transactions.—United 
Gas Improvement Co. v. C. I. R, C.C. 
A., 142 P.2d 216, certiorari denied 6-5 
S.Ct. 52, 323 U.S. 739. 89 L.Ed. 592 
—C. I. R. V. Carpento Securities Cor¬ 
poration, C.C.A., 140 P.2d 382—Bass 
V. C. I. R., C.C.A., 129 F.2d 300— 
Skenandoa Rayon Corporation v. C. 
I. R., C C.A., 122 F.2d 268, certiorari 
denied 62 S.Ct. 413, 314 U.S. 696, 86 
UEd. 55-6—L. & B. Stirn v. C. I. R-, 
C.C.A.. 107 F.2d 390. 

Itecapitalization held not shown 
U.S.—Helvering v. Southwest Con¬ 
sol. Corporation, 62 S.Ct. 546, 315 

U. S. 194, 86 L.Ed. 7S9—Burns* v. C. 
I. R., C.C.A., 7-6 P.2d 937. 

SO. U.S.—United Gas Improvement 
Co. V. C. I. R., C.C A., 142 F.2d 216, 
certiorari denied 65 S.Ct. 52, 323 
L.Ed. 739, 89 L.Ed. -592—Q. I. R. 

V. Neustadt’s Estate, C.C.A., 131 F. 
2d ‘52S. 

91. U.S.—^United Gas Improvement 
Co. V. C. I. R , C.C.A., 142 F.2d ’216, 
certiorari denied 65 S.Ct 5'2, 323 
L.Ed. 739, 89 L.Ed. 592—0. I. R. 
V. Neustadt’s Trust, C.C.A., 1‘31 F. 
2d 52‘8. 

92. U.S.—C. I. R. V. Neustadt's 
Trust, supra. 

93. U.S.—C. I. R. V. Neustadt's 
Trust, supra. 

Purpose see supra § 192. 

94k U.-S.—^Helvering v. 


Consol. Corporation, 62 S.Ct. 546, 
31'5 U.S. 194, 86 L Ed. 789, rehear¬ 
ing denied 62 S.Ct. SO‘2, 3IS U.S. 
829, 86 L.Ed. 1223, and 6'2 S.Ct 
1266, 318 U.S. 710, 86 L.Ed. 1776— 
Cushman Motor Works v. C. I. R., 
C.C.A., 130 P.2d 977, certiorari de¬ 
nied 63 set 530, 318 U.S. 756, 87 
L.Ed. 1130. 

95. U.S.—Ahles Realty Corporation 
V. C. I. R., C.O.A., 71 P.2d ISO, cer¬ 
tiorari denied Ahles Realty Corpo¬ 
ration V. Helvering, 55 S.Ct. 141, 
293 U.S. 611, 79 L.Ed. 701. 

93. U.S.— ^C. I. R. V. Ashland Oil & 
Refining Co., C.C.A., 99 F.2d 588, 
certiorari denied Helvering v. Ash¬ 
land Oil & Refining Co., 59 S.Ct. 
786, two cases, 306 U.S. 661, 83 
L.Ed. 1057, and Ashland Oil & Re¬ 
fining Co. V. C. I. R., 59 S.Ct 790, 
two cases, 306 U.S. ’661, 83 L.Ed. 
1057. 

Acquisition of property of another 
corporation see infra § ‘202. 

97. U.S.—Le Tulle v. Scofield, Tex., 

60 S.Ct 313, 308 U.S. 415, iS4 L.Ed. 
355, rehearing denied 60 iS.Ct. 465, 
309 U.S. 694, 84 L.Ed. 1035—Pinel¬ 
las Ice & Cold Storage Co. v. C. I. 

R. , '53 S.Ct '257, 287 U.S. 462, 77 
L.Ed. 428—0. I. R. v. Segall, C.C. 
A., 114 P.2d 706, certiorari denied 
Segall V. C. I. R., -61 S.Ct ’838, 313 

U. S. 562, 85 L.Ed. 1'522—C. I. R. 

V. Tant, C.C.A.. 114 P.2d 706, cer¬ 
tiorari denied Tant v. C. I. R., 61 

S. Ct 838, 313 U.S. '562, 85 L.Ed. 
1'522—C. I. R. V. Kitselmap, 89 F. 
2d 458, certiorari denied Kitsel- 
man v. Helvering, 58 S.Ct. '29, 302 
lj;S. 709, 82 L.Ed, 548. 

Stock intended to he reduced to cash 
Where, in payment for assets, 
stock is received in addition to cash, 

338 


but the purpose to reduce the stock 
to cash is clearly shown by the giv¬ 
ing of an option for the sale of the 
stock prior to the receipt thereof, so 
that the stock is in effect discount¬ 
ed for cash, the transaction is a sale 
and not a reorganization, merger, or 
consolidation.—Banner Mach. Co. v. 
Routzahn, C.C.A.Ohio, 107 F.2d 147, 
certiorari denied 60 S Ct. 713, 309 
U.S. 676, 84 L.Ed. 1021, rehearing 
denied 60 S.Ct. 896, 310 U.S. 656, 84 
L.Ed. 1420. 

98. U.S.—United Light & Power Co. 
V. C. I. R., C.C.A., 105 P.2d 86'6, 
certiorari denied 60 S.Ct. 114, 308 
U.S. *574, 84 L.Ed. 481. 

99. U.S.—Cortland Specialty Co. v. 
C. I. R., C.C.A., 60 P2d 937, cer¬ 
tiorari denied 53 S.Ct. 31-6, 28*8 U.S. 
599, 77 L.Ed. 975. 

Continuing interest In transferee 
generally see infra § ‘203. 

Interest incidental to ownership 
of bonds which are not the obliga¬ 
tion of the transferee is insufficient 
to make the transaction a reorgani¬ 
zation instead of a sale.—Speedway 
Water Co. v. U. S., C.C.A.Ind., 100 F. 
2d 636. 

1. U.S.—C. I. R. V. Alabama As¬ 
phaltic Limestone Co., C.C.A.Ala., 
119 F.2d 819, affirmed Helvering v. 
Alabama Asphaltic Limestone Co., 
6*2 .S.Ct. 540, 31*5 U.S. 179, 86 L.Ed. 
77'5. 

2. U.S.—C. I. R. V. Ashland Oil & 
Refining Co., C.C.A., 99 F.2d 5 88, 
certiorari denied Helvering v. Ash¬ 
land Oil & Refining Co., 59 S.Ct. 
786, two cases, 306 U.S. 661, 83 L. 
Ed. 1057, and Ashland Oil & Re¬ 
fining Co. V. C. I. R., 59 S.Ct. 790, 
two cases, 306 U.S. 661, 83 L.Ed. 


Southwest 
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been field to constitute reorganizations, within the 
statutes, and not sales,^ or sales, not within the 
statutes, rather than reorganizations.*^ 

§ 196. Parties to Reorganization 

The statutory definition of “a party to a reorganiza¬ 
tion^’ is Intended to enlarge, rather than restrict, the ap¬ 
plication of the term; but merely being instrumental In 
bringing about a reorganization does not make a cor¬ 
poration a party thereto. 

Under the exemption provisions relating to ex¬ 
changes in connection with corporate reorganiza¬ 
tion, the consideration received by the transferor 
must come from a party to the reorganization, if the 
gain therefrom is not to be taxable.^ The defini¬ 
tion of the term “a party to a reorganization,” as 
contained in the exemption provisions, is not an ex¬ 
clusive^ or all-inclusive'^ definition, and does not 


exclude all corporations not therein specifically de¬ 
scribed,^ or, more strictly, is not actually a defini¬ 
tion, since it uses the word “includes;”^ it is in¬ 
tended to enlarge the connotation of the tenn^® so 
as to embrace corporations whose relation to the 
transaction is such that they would not in common 
usage be denominated as parties to the reorgani- 
zation^l or as to whose status doubt might other¬ 
wise arise and one who is a party to a reor¬ 
ganization transaction, as that language is common¬ 
ly understood, has been said to be a party within 
the meaning of the statute.^^ However, within the 
statutory provisions, neither an individuals^ nor a 
partnership's can be a party to a reorganization. 

A corporation is not a party to a reorganization 
merely because it is an important instrumentality 
in bringing it aboutS6 or because it transfers some 


1057—Thurber v. O. I. R., C.C.A., 

84 F.2d 815. 

Ho sing'le step in a transaction in¬ 
volving a series of steps should be 
made the determining factor.— 
Thurber v. C. I. R, supra. 

3. U.S.—Helvering v. Minnesota 
Tea Co., 56 S.Ct 269, 296 U.S. 378, 
SO L.Ed. 284—Helvering v. Peter¬ 
son, 56 S.Ct. 269, 296 U.S 37!$, 80 
L.Ed 284—C, 1. R. v. Alabama As¬ 
phaltic Ijimestone Co., C.C.A.Ala., 
119 F.2d 819, affirmed Helvering v. 
Alabama Asphaltic Limestone Co., 
62 S.Ct. 540. 315 U.S. 179, 86 L.Ed. 
775—Fisher v. C. I. R., C C.A., 10‘8 
P.2d 707, certiorari denied 60 S.Ct. 
978, 310 U.S. 627. 84 L.Ed. 1398— 
C. I. R. V. Freund, C.C.A., 9'8 F.2d 
201—Thurber v. C. I. R.. C.C.A., 84 
P.2d 815—Starr v. C. I. R., C.C.A.. 
82 F.2d 964, certiorari denied 56 
S.Ct. 948, 298 U.S. 680, 80 L.Ed. 
1401—True v. C. 1. R., C.C.A., 82 
P.2d 964, certiorari denied 56 S.Ct. 
948, 298 U.S. 6'SO, 80 L.Ed. 1401— 
Dohme v. C. I. R., C.C.A., 82 P.2d 
964, certiorari denied 56 S.Ct. 948, 
29*8 U.S. 680, SO L.Ed. 1401—C. H. 
Mead Coal Co. v. C. L R., C.C.A., 
72 F 2d 22. 

H.C.—^Western Industries Co. v. Hel¬ 
vering, 82 F.2d 461, -6‘5 App.D.C. 
205. 

4. U.S.—Le Tulle v. Scofield, Tex., 
60 S.Ct. 313, 308 U.S. 415, 84 L. 
Ed. 3'55, rehearing denied 60 S.Ct. 
465, 309 U.S. 694, 84 L.Ed. 1035— 
Briggs-Darby Const. Co. v. C. I. R., 
C.C.A,Tex., 119 F.'2d 89—C. I. R. v. 
Segall, C.C.A., 114 F.2d 706, cer¬ 
tiorari denied Segall v. C. I. R., 61 

S.Ct 838, 313 U.S. *562, 8'5 L.Ed. 
1522—C. I. R. V. Tant C.C.A., 114 
F.2d 706, certiorari denied Tant v. 
C. I. R., 61 S.Ct 838, 313 U.S. '562, 

85 L.Ed. 1522—Templeton’s Jewel¬ 
ers V. U. S., D.C.Tenn., 32 P.Supp. 
445, affirmed, C.C.A., 1*26 P.2d 2*51 
—Caldwell v. U. S., D.C.Pa., 30 F. 


Supp. 30'8, affirmed, C.C.A., 114 F. 
2d 995. 

5. U.S.—Hedden v. C. I. R., C.C.A., 
105 F.2d 311, certiorari denied 60 
S.Ct 116, two cases, 308 U.S. '57'5, 
84 L.Ed. 482, and <60 S.Ct 117, 308 
U.S. 636, 84 L.Ed. 482, rehearing 
denied 60 S.Ct 172, three cases, 
30-S U.S, 636, 84 L.Ed. '529—Con- 
neen v. C. I. R., C C.A., 105 F.2d 
311, certiorari denied 60 S.Ct 116, 
308 U.S. 636, 84 L.Ed. 482, rehear¬ 
ing denied 60 S.Ct 172, three cas¬ 
es, 308 U.S. 636, 84 L.Ed. ‘529. 

Consideratlonr not paid by transferee 
When consideration for transfer 
of corporation’s assets to another 
corporation pursuant to reorganiza¬ 
tion plan is paid by another than 
transferee, payor is not “party to a 
reorganization,’’ and transferor’s 
gain IS not exempt from income tax. 
—Whitney Corporation v. C. I. R., C. 
C.A., 105 F.'2d 4'38. 

6. U.S.—Groman v. C. I. R., 58 S. 
Ct. 108, 302 U.S. 82, 6*54, 82 L.Ed. 
■63—C. I. R. V. Dana, C.C.A., 103 
P.2d 3*59. 

7. U.S.—Schuh. Trading Co. v. C. I. 
R., C.C.A,, 95 F.2d 404—C. I. R. v. 
Bashford, C.C.A., 87 F.2d 827, re¬ 
versed on other grounds Helver¬ 
ing V. Bashford, ‘58 S.Ct. 307, 302 
U.S. 4'54, 82 L.Ed. 3*67. 

8. U.S.—Groman v. C. I. R., 58 S.Ct. 
108, 302 U.S. 8'2, 6'54, '82 HEd. 63. 

9. U.S.—Groman v. C.’I. R., supra. 

10. U.S.—Groman v. C. I. R., supra 
—C. I. R. v. Dana, C.C.A., 103 P.2d 
359—Schuh Trading Co. v. C. I. 
R., C.‘C.A., 95 F.2d 404. 

11. U.S.—Groman v. C. I. R., 58 S. 
Ct. 108, 302 U.S. 82, 654, 82 L.Ed. 
6 * 3 —Schuh. Trading Co. v. C. I. R., 
C.C.A., 915 F.2d 404. 

12. U.S.—Groman v. C. I. R., '58 S. 
Ct. 108, '302 U.S. 82, 6'54, 8'2 L.Ed. 
63—Schuh Trading Co. v. C. I. R., 


C.C.A., 95 P.2d 404—C. I. R. v. 
Bashford, C.C.A., 87 P 2d 827, re¬ 
versed on other grounds Helvermg 
V. Bashford, 58 S.Ct. 307, 302 U.S. 
454, iS2 L.Ed. 367. 

13. U.S.—C. I. R. V. Bashford, C.C. 
A., 87 P.2d 827, reversed on other 
grounds Helvering v. Bashford, 58 
S.Ct 307, 302 U.S. 4*54, 8'2 L.Ed. 
367. 

14. U.S.—Cushman Motor Works v. 
C. I. R., C.C.A., 130 F.2d 977, cer¬ 
tiorari denied 63 S.Ct. *530, 318 U.S. 
756, 87 L.Ed. 1130. 

15. U.S.—'Cushman Motor Works v. 
C. I. R., supra. 

10. U.S.—Anheuser-Busch, Inc., v. 
Helvering, C.C.A,, 115 F.2d 662, 

certiorari denied 61 S.Ct. 739, 3l2 
U.S. 739, 85 LEd. 1133—United 

Light & Power Co. v. C. I. R., C.C. 

A. , 105 P.2d 8'66, certiorari denied 
60 S.Ct 114, 308 U.S. 574, S4 L.Ed. 
481—C. I. R. V. First Nat. Bank, 
C.C.A, 104 F.2d 865, certiorari dis¬ 
missed First Nat. Bank v. C. I. R., 
60 S.Ct 586, 309 U.S. 691, 84 LEd. 
1033, Independent Oil Co. v. C. I. 

R. , 60 S.Ct. 586, 309 U.S. 691, 84 
L.Ed. 1033, Rosenfelt v. C. I. R., 60 

S. Ct 586, 309 U.S. 691, 84 L.Ed. 

1033, Hirsch v. C. I. R.. 60 S.Ct. 
-5iS6, 309 U.S. 691, 84 L.Ed. 1033, 

Cohn V. C. I. R., 60 S Ct. '58*6, three 
cases, 809 U.S. 691, 84 L.Ed. 1033, 

B. Cohn Trust v. C. I. R., 60 S.Ct 

587, 309 U.S. 691, ti L.Ed. 1033, 

Cohn V. C. I. R., 60 S.Ct 587, 309 

U. S. 691, 84 L.Ed. 1033, Helvering 

V. Independent Oil Co., 60 S Ct. 

58'7, 309 U.S. 691, 84 L.Ed. 1033, 

Helvering v. Rosenfelt, 60 S.Ct. 
587, 309 U.S. 691, '84 L.Ed. 1033, 

Helvering v. Hirsch, 60 S.Ct SS?, 
'30'9 U.S. 691, 84 L.Ed. 1033, Helver¬ 
ing V. Cohn, -60 S.Ct '587, 309 U.S. 
'691, 84 L.Ed. 1033, -60 S.Ct 588. 
three cases, *309 U.S. *691, 84 L.Ed. 
1033, and Helvering v. B. Cohn 
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of its stock in constmimation of the reorganiza¬ 
tion;^'^ nor is the question one of interest in the 
transaction.!^ 

In varying circumstances, corporations have been 
held to be!9 or not to be-® parties to reorganiza¬ 
tions, within the statutes. 

§ 197. Dissolution of Transferring Corpora¬ 
tion 

Dissofutlon of the transferor corporation Is not essen¬ 
tia! to a reorganization under the exemption statutes. 

Dissolution of the transferor corporation,^! or its 


cessation from doing business,is not essential to 
a reorganization under statutes exempting gains 
from exchanges in connection with corporate re¬ 
organization; but, as is discussed supra § 192, the 
liquidation of one of the parties to a corporate re¬ 
organization does not prevent the reorganization 
from being within the statute. 

§ 198. Exchanges of Stocks or Securities for 
Other Stocks or Securities 

In applying statutes not recognizing gain for income 
tax purposes if stock or securities in a party to a re- 


Trust, 60 S.Ct. 5S*S, 309 U.S. 691, I 
84 n.Ed 1033. 

17. U.S.—United & Power Co. ; 

V. C. I. R., C.C.A., 105 P.2d 866, cer¬ 
tiorari denied 60 S.Ct. 114, 308 U. 
S. 574, 84 L..Ed. 481. 

18. V S. —Rotenberg: v. Sheehan, D. 
C.Mo., 48 P.Supp. ‘584, appeal dis¬ 
missed U. S. V. Cohen, C.C.A., 144 
P.2d 992, two cases, and Sheehan 
V. Rotenberg-, 144 F.2d 992. 

19. U.S.—C. I. R. V. First 
Bank, C.C.A., 104 F.2d 865, certio¬ 
rari dismissed First Nat. Bank v. 
C. I. R., 60 S.Ct. 586, 309 US. 691, 
84 Lr.Ed. 1033, Independent Oil Co. 
v. C. I. R., 60 S.Ct. 5S6, 309 U.S. 
691, 84 L.Ed. 1033, Rosenfelt v. C. 

1. R., 60 S.Ct. 586. 309 U.S. 691, 84 
L.Ed. 1033, Hirsch v. C. I. R., 60 
set. 5'S6, 309 U.S. 691, 84 L.Ed. 
1033, Cohn v. C. I. R., 60 S.Ct. ‘586, 
three cases, 309 U.S. 691, 84 L.Ed. 
1035, B. Cohn Trust v. C. I. R., 60 
S.Ct 687, 309 U.S. 691, 84 L Ed. 
1033. Cohn v. C, I. R, 60 S.Ct 587, 
309 U.S. 691, 84 L.Ed. 1033, Hel¬ 
vering V, Independent Oil Co., 60 
S.Ct 687, 309 U.S. 691, 84 L.Ed. 
1033, Helvering v. Rosenfelt 60 S. 
Ct 5S7, 309 U.S. 691, 84 L.Ed. 
1033, Helvering v. Hirsch, 60 S.Ct 
587, 309 U.S. 691, 84 L.Ed. 1033, 
Helvering v. Cohn, 60 S.Ct. 687, 
309 U.S. 691, 84 L.Ed. 1033, 60 
S.Ct. ‘588, three cases, 309 U.S. 691, 
84 L.Ed. 1033, and Helvering v. B. 
Cohn Trust, 60 S.Ct. 588, 309 U.S. 
691, 84 L.Ed. 1033—C. I. R. v. 

Dana, C.C.A., 103 P.2d SoD—Schuh 
Trading Co. v. C. 1. R., C.C.A., 95 
P.2d 404—^White v. U. S., CtCL, 2‘2 
F.Supp. ‘821. 

Satire stock exchanged 

Where all stockholders of one cor¬ 
poration exchanged entire stock 
solely for stock in another corpora¬ 
tion and for mortgage bonds of for¬ 
mer corporation, corporations were 
held to be parties to reorganiza¬ 
tion.—^Watts V. C. 1. R., C.C.A., 75 P. 
2d 981, affirmed Helvering v- Watts, 
56 S.Ct 275, 296 U.S. 3*87, 80 L.Ed. 
289. 

Where two corporations transfer 
all their assets to new corporation in 
exchange for all stock of new corpo¬ 


ration, stock received is not basis for 
calculation of taxable gam on the 
exchange, since first two corpora¬ 
tions are parties to a reorganization. 
—Groman v. C. I. R., 58 S.Ct. 108, 
30‘2 U.S. 82, 654, 82 L.Ed. 63. 
Transfer for stock in two corpora¬ 
tions 

Under reorganization arrangement 
whereby first corporation, under con¬ 
tract with second corporation, trans¬ 
ferred its assets to a third corpora¬ 
tion for stock in both of the other 
corporations, other corporations 
were both parties to reorganization 
with first corporation.—C. I. B. v. 
Fifth Ave. Bank of New York, C.C. 
A., 84 P.'2d 787. 

20. U.S.—^Helvering v. Bashford, 6'8 
S.Ct. 307, 302 U.S. 454, 82 L.Ed. 
367—Groman v. C. I. R., *58 S.Ct. 
108, '302 U.S. 82, 654, 82 L.Ed. 63— 
Lawrence v. C. I. R., C.C.A., 123 
P.2d 565—Anheuser-Busch, Inc., v. 
Helvering, C.C.A., 115 P.2d 66'2, 

certiorari denied 61 S.Ct. 739, 312 
U.S. 739, 86 L.Ed. 113‘3—Whitney 
Corporation v. O. I. R., C C.A., 106 
P.2d 438—Hedden v. C. I. R., C.C. 

A. , 105 P2d 311, certiorari denied 
60 S.Ct. 116, two cases, 30*8 U.S. 
575, 84 L.Ed. 482, and 60 S.Ct. 117, 
308 U.S. 575, 84 L.Ed. 482, rehear¬ 
ing denied 60 S.Ct. 172, three cas¬ 
es, 308 U.S. 686, 84 L.Ed. 529— 
Conneen v. C. I. R., C.C.A., 105 F. 
2d 311, certiorari denied 60 S.Ct. 
116, 308 U.S. 575, 84 L.Ed. 482, re¬ 
hearing denied 60 S.Ct. 17'2, three 
cases, 30iS U.S. 636, 84 L.Ed. 529— 
C. I. R. V. First Nat. Bank, C.C.A., 
104 F2d 865, certiorari dismissed 
First Nat. Bank v. C. I. R., 60 S. 
Ct. '586, 309 U.S. 691, 84 L.Ed. 
1033, Independent Oil Co. v. C. I. 

R. , 60 S.Ct. 5'86, 30‘9 U.S. 691, 84 
L.Ed. 1033, Rosenfelt v. C. I. R., 60 

S. Ct. 686, 309 U.S. 691, 84 L.Ed. 
1033, Hirsch v. C. I. R., 60 'S.Ct. 

586, 309 U.S. 691, 84 L.Ed. 1033, 

Cohn V. C. I. R., 60 S.Ct. 586, three 
cases, 309 U.S. 691, 84 L.Ed. 1033, 

B. Cohn Trust v. C, I. R., 60 S.Ct. 

•587, ‘309 U.S. 691, 84 L.Ed. 1033, 

Cohn V. C. I. R., 60 S.Ct. SST, '309 

U. S. 691, 84 L.Ed. 10-33, Helvering 

V. Independent Oil Co., 60 S.Ct. 

587, 309 U.S. 691, 84 L.Ed. 1032, 
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Helvering v. Rosenfelt, 60 S.Ct. 
587. 309 U.S. 691, 84 L.Ed. 1033, 
Helvering v. Hirsch, 60 S.Ct. 587, 
309 U.S, 691, 84 L.Ed. 1033, Hel¬ 
vering V. Cohn, 60 S.Ct. 587, 309 

U. S. 691, 84 L.Ed. 1033, 60 S.Ct. 
5SS, three cases, 309 U.S. 691, 84 
L.Ed. 10‘33, and Helvering v. B. 
Cohn Trust, 60 S.Ct. 58'8, 309 U.S. 
691, 84 L.Ed. 1033—Beech v. C. I. 

R. , C C.A., 82 P.2d 42—Rotenberg 

V. Sheehan, D.C.Mo., 48 P.Supp. 
584, appeal dismissed, C.C.A., U. 

S. V. Cohen, C.C.A., 144 F.2d 992, 
two cases, and Sheehan v. Roten¬ 
berg, 144 F.2d 992—Davis v. U, S , 
CtCl., 26 F.Supp. 1007, certiorari 
denied 60 S.Ct 90, 308 U.S. 574, 84 
L.Ed. 481. 

Municipal corporation 
U.S.—Speedway Water Co. v. U. S., 
C.aA.Ind., 100 F.'2d 636. 

Dissolved corporation 

Under Nebraska law, a dissolved 
corporation which remained in ex¬ 
istence in qualified manner for pur¬ 
pose of winding up its affairs was 
not authorized to become a party to 
a reorganization within federal in¬ 
ternal revenue statutes,—Cushman 
Motor Works v. C. I. R., 130 F 2d 
977, certiorari denied 63 S.Ct. 530, 
318 U..S. 756, r87 L.Ed. 1130. 

21. U.S.—John A. Nelson Co. v. 

Helvering, ‘56 S Ct 273, 296 U.S 
374, 80 LuEd. 281—^Helvering v. 

Minnesota Tea Co., '56 S.Ct 269, 
296 U.S. 378, 80 L.Ed. 284—Hel¬ 
vering V. Peterson, 56 S.Ct 269, 
‘296 U.S. 378, 80 L.Ed. '284—C. I. 
R. V. Kitselman, '89 F.2d 458, cer¬ 
tiorari denied Kitselman v. Helver¬ 
ing, 58 S..Ct ’29, 302 U.S. 709, 82 
L.Ed. 548—a T. Inv. Co. v. C. I 
R., C.C.A., '88 F.2d 582—Miller v. 
C, I. R., C.C.A., 84 F.2d 415— 

Lilienthal v. C. I. R., C.C.A., 80 P. 
2d 411—Watts V. C, I. R., C.C.A., 
75 P.2d 981, affirmed Helvering v. 
Watts, 56 S.Ct 275, 296 U.S. ’387 SG 
L.Ed. 289—Berch v, U. S., Ct Cl., 
54 P.Supp. 175. 

22. U.S,—G. & K. Mfg. Co. V. Hel¬ 
vering, 56 S.Ct ’276, 296 U.S. 389, 
80 L.Ed. 291—C. I. R. v. Kitselman, 
C.C,A., '89 F.2d 458, certiorari de¬ 
nied Kitselman v. Helvering, 58 S. 
Ct 29. 302 U.S. 709, 82 L.Ed. 548. 
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organization are, in pursuance of the reorganization plan, 
exchanged solely for stock or securities in such party or 
In another party, whether rights received constitute a 
♦“security” depends on whether they give the recipient 
a continuing Interest in the enterprise different from that 
of a general creditor. 

Not all exchanges of stock for stock are tax-free 
reorganizations within the statntes.^S A statute 
g-overning the recognition of gain where stock or 
securities are received for other stock or securities 
in connection with the reorganization, merger, or 
consolidation of a corporation does not apply in 
the absence of a showing of such reorganization, 
merger, or consolidation ;24 and a provision that 
no loss shall be recognized on an exchange consist¬ 
ing of the relinquishment or extinguishment of 
stock or securities in a corporation the plan of re¬ 
organization of which is approved by the court, in 
consideration of the acquisition solely of stock or 
securities in a corporation organized or used to 
effectuate such plan of reorganization, does not 
apply where a corporation is merely recapitalized.^^ 

A statute not recognizing gain if stock or securi¬ 


§ 19 

ties in a corporation a party to a reorganizatio 
are, in pursuance of the plan of reorganization, es 
changed solely for stock or securities in such cor 
poration or in another corporation a party to th 
reorganization, does not apply where the exchang 
includes the transfer of money or other property.- 
An actual exchange of physical certificates is nc 
required.27 The test of whether rights receive 
pursuant to a reorganization constitute a ‘'securi 
ty,’’ within the statute, is whether they give th 
recipient a continuing interest in the enterprise dif 
ferent from that of a general creditor,and th 
same test is applied in determining whether tha 
which the recipient of securities gave in exchang 
was also a security,the phrase ‘'stock or securi 
ties” having the same meaning in each instance;^ 
and it has been said that the term “securities' 
should be given its ordinary meaning.^l As t( 
bonds and notes, the question has been said to bi 
whether bonds or notes which are exchanged rep 
resent an investment in the business of the trans 
feree or are a practical substitute for a cash sale;^' 


23. U.S.—Tate v. C. I. R., C.C.A., 37 

F.2d ‘658, certiorari denied *59 S.Ot. 
106, two cases, SO'o U.S. 639, 83 L. 
Ed. 412. 

TTnder 33^evem.ue Act 1918 § 202 (!>), 
40 XTjS, St. at L. p 1060 

(1) Fact that consolidated bank, 
•operating under charter of consoli¬ 
dating bank, continued latter's exist¬ 
ence was held not controlling in de¬ 
termining whether gain of taxpayer 
in receiving consolidated bank’s 
stock in exchange for old stock was 
taxable as income.—XJ. S. v. Siegel, 
C.G.A.M0., 52 F.2d 63, 78 A.L.R. 672, 
certiorari denied Seigel v. U. S., <52 
S.Ct. 140, '284 U.S. 679, 76 L.Ed. 574. 

(2) Transaction whereby, in con¬ 
solidation, s 3 Tidicate received stock 
of consolidated bank in exchange for 
same number of shares of one of 
consolidating banks was held not to 
result in taxable gain.—McCausey v. 
Burnet, 50 F.*2d 491, 60 App.D.C. 201. 

:24. XJ.S.—C. 1. H. V. Libbey, C.C.A., 
100 P.2d 468. 

,25. U.S.—Bedford v. C. I. R., •C.C.A., 

150 F.2d ■341. 

.26. U.S.—Rogan v. Starr Piano Co., 
Pacific Division, C.C.A.CaL, 139 F. 
2d 671, certiorari denied 64 S.Ot. 
945, 322 U.S. 728, <88 L.Ed. 1563— 
Elrst Seattle Dexter Horton Nat. 
Bank v. C. I. R, C.C.A., 77 P.2d 
45. 

: Exchange of stock for cash aaid 
bonds 

Where husband and wife, pursu¬ 
ant to plan for consolidation of cor¬ 
poration in which they owned stock 
with another corporation to form a 
new company, exchanged their stock 
:>for cash and serially maturing bonds 


of the new company and husband 
resigned his offices in the old com¬ 
pany, with intention to effect a sale 
hy installments, the transaction was 
a sale of stock at a price payable by 
installments, rather than an ex¬ 
change of securities by a party to a 
reorganization.—Avenll v. C. I. R., 

O. C.A., 101 P.^d 644. 

27. U.S.—Bass v. C. I. R., C.C.A, 

129 P.2d 300. 

2a U.S.—Bedford v. C. I. R, C.C. 
A, 150 F.2d 341—Roebling v. C. I. 
R., C.C.A, 143 F.’2d 810, certiorari 
denied 65 S.Ct 131, 323 U.S. 773, 
89 L.Ed. 618. 

Continuing interest in transferee 
generally see infra § 203. 
Stockholders’^ rights to dividend 
arrears, if treated as separate from 
the stock itself, are securities.— 
Morainville v. C. I. R., C.C.A., I’SS 

P. 2d 201—'Skenandoa Rayon Corpo¬ 
ration V. C. L R, C.C.A, 122 F.2d 268, 
certiorari denied 62 S.Ct. 413, 314 U. 
S. 69‘6, 86 L.Ed. 556. 

Where cumulative preferred stock 
of corporation was guaranteed by 
another corporation which owned 
all common stock of first corpora¬ 
tion, and both Corporations were sub¬ 
sequently reorganized in bankruptcy 
under a single plan whereby pre¬ 
ferred stockholders of first corpora¬ 
tion received preferred stock in sec¬ 
ond corporation in consideration of 
their release of second corporation 
from its guaranty, receipt of pre¬ 
ferred stock in second corporation 
was not receipt of “securities.”— 
Bedford v. C. I. R.. C.O.A, 150 P.2d 
341. 

29. U.S.—^Bedford v. C. I. R, supra. . 
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30. U.S.—^Neville Coke & Chemica 

Co. V. C. I. R., C.C.A, 148 F.2d 599 

certiorari denied 66 S.Ct. 82. 

31. U.S.—C. I. R. V. Neustadt'i 

Trust, .C.C.A, 131 P.2d ‘52*8. 

32. U.S.—L. & E. Stirn, Inc., v. C. I 

R., C.C.A, 107 P.2d 390. 

Bonds 

(1) Bonds are securities withir 
the meaning of the statute.—C. I. R 
V. Kitselman, 89 P.2d 45'8, certiorar 
denied Kitselman v. Helvering, 55 
S.Ct. '29, 302 U.S. 709, 82 L.Ed. 548— 
White V. U. S., Ct.CL, 22 P.Supp. 821 

(2) Bonds of the transferor guar 
anteed by the transferee held secur 
ities.—Helvering v. Watts, 5 6 S.Ct 
27'5, 296 U.S. 387, 80 L.Ed. 289—Hel 
vering v. Sicard, 56 S.Ct. 275, 296 U 
■S. 387, i80 L.Ed. 289—Helvering v 
Sloane, -56 S.Ct. '275, 296 U.S. 387, S( 
L.Ed. 289. 

(3) The foregoing decision ha; 
been said to be referrable to a con 
tract where no sale, but only ai 
exchange for stock and bonds, is in 
tended.—Averill v. C. I. R., C.C.A 
101 F:2d 644. 

(4) Debenture bonds are securi 
ties.—C. I. R. V. Neustadt’s Trus1 
C.aA, 131 P.2d 528. 

(5) Ten-year five per cent collat 
eral trust bonds are securities.- 
Lilienthal v. C. 1. R, C.C.A, SO F.2 
411. 

(6) Debenture bonds having a 
average maturity of two and one 
half years, all of which were paid oj 
within ten months, were not secui 
ities.—^L. 4& E. Stirn, Inc., v. C. I. R 
C.C.A, 107 P.2d 390. 

(7) Where stockholders of corpe 
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and it has been said that the word ‘^securities,” be¬ 
ing used in contrast to “stock,” necessaril}" refers 
to bonds of some sort, since bonds are the most 
usual, if not the only, form of corporate securities 
to contrast with stock.33 The sale of stock rights 
for cash and stock certificates is not an exchange 
of stock for stock.s^ An exchange of shares be¬ 
tween two corporations by which neither party 
acquires any definite immediate interest in the oth¬ 
er is not a reorganization but in particular cir¬ 
cumstances the transfer of a corporation’s stock 
to another corporation in exchange for the trans¬ 
feree’s stock and for bonds of the transferor guar¬ 
anteed by the transferee has been held a reorgani¬ 


zation.^® Other transactions have been held^" or 
held not^^ to come within the statute, or not to 
come within a statutory definition of “reorganiza¬ 
tion” as the acquisition by one corporation, in ex¬ 
change solely for all or part of its voting stock, of 
at least eighty per cent of the voting stock, and at 
least eighty per cent of the total number of shares 
of all other classes of stock, of another corpora- 
tion.39 The provision last mentioned makes the 
test of continuity of interest, as discussed gener¬ 
ally infra § 203, much stricter than it had been;^^ 
as used in the provision, the word “solely” leaves 
no leeway.*^^ 


rate lessor exchang’ed their stock 
therein for bonds of corporate les¬ 
see, there was no reorganization, 
since stockholders surrendered their 
proprietary interest and simply be¬ 
came creditors of lessee.—Roebling 
V. C. L R., C.C.A., 143 F.2d 810, cer¬ 
tiorari denied 65 S.Ct. 131, 323 U.S. 
773, 89 Ia.Ed. 618. 

(8) Bonds, most of which ran for 
six years, and which were secured 
by a first mortgage and deed of trust 
on all the property of the trans¬ 
feree, conferred on their holders a 
definite and material interest in the 
transferee, and constituted securi¬ 
ties.—C. L R. V. Freund, C.C.A., 98 
P.2d 201. 

(9) Continuing interest in trans¬ 
feree generally see infra § '203. 

ITotes 

(1) Short-term notes are not se¬ 
curities within the statute.—Pinellas 
Ice & Cold Storage Co. v. C. I. R., 
53 S.Ct. 257, 287 U.S. 462, 77 L.Ed. 
428—C. I. R. V Kitselman, C.C.A., S9 
F.2d 458, certiorari denied Kitselman 
V. Heivering, 58 S.Ct. 29, 302 U.S. 
709, 82 L.Ed 548. 

(2) In determining whether notes 
which corporate taxpayer exchanged 
for debentures and stock issued by 
reorganized corporate maker consti¬ 
tuted securities element of time 
when notes are due is not the deter¬ 
mining factor; where corporate 
debtor's creditors formed taxpayer 
corporation to facilitate debtor’s re¬ 
organization and assigned to taxpay¬ 
er debtor’s three, four and five-year 
notes, and taxpayer was not a party 
to agreement whereby creditors' 
representatives were to become di¬ 
rectors of reorganized debtor corpo¬ 
ration, and taxpayer did not exercise 
option to acquire a proprietary inter¬ 
est in debtor and exchanged such 
notes for debentures and stock in re¬ 
organized debtor corporation, the 
notes were not securities.—^Neville 
Coke & Chemical Co. v. C. I. R., C.C. 
A., 148 F.2d 599, certiorari denied 66 
S.Ct. 32. 

(3) Unsecured demand notes and 


secured notes payable in six months 

3r less are not securities.—C. I. R. 

V. Sisto Financial Corporation, C.C. 

A, 139 F.2d 253. 

33. U.S.—^C. I. R. V. Neustadt’s 
Trust, C.C.A, 131 F.2d -52tS. 

34. U.S.—Goodhue v. U. S., Ct.CL, 
17 F.Supp. S'6, certiorari denied 57 
S Ct. 7SS, 301 U.S. 686, 81 L.Ed. 
1344. 

35. U.S.—Bus & Transport Securi¬ 
ties Corporation v. Helvering, 56 
S.Ct. 277, 296 U.S. 391, 80 L.Ed. 
292. 

36. U.S.—^Heivering v. Watts, 56 S. 
Ct. 27‘5, 29-6 U.S. 387, ‘SO L Ed. *289— 
Helvering v. Sicard, 56 S Ct. 275, 
296 U.S. 387, 80 L.Ed. 289—Helver¬ 
ing V. Sloane, 56 S.Ct. 275, 296 U. 
S. 387, so L.Ed. 289. 

37. U.S.—Heller v. C. I. R., C.C.A.. 
147 P.2d 376, certiorari denied 65 
S.Ct. 1405—C. I. R. V. Capento Se¬ 
curities Corporation, C.C.A, 140 
P 2d 3S’2—C. I. R. V. Gilmore’s Es¬ 
tate, C.C.A, 130 F.2d 791, followed 
in C. I. R. V. Kann. 130 F.2d 797 
—Bass V. C. I. R., CC.A., 129 F.2d 
300—Skenandoa Rayon Corpora¬ 
tion V. C. I. R., C.C.A., 122 F.2d 
268, certiorari denied 62 S.Ct. 413, 
314 U.S. .696, 86 L Ed. 556—U. S. 
V. Rodgers, C.C.A.Pa., 10*2 P.2d 335 
—Kraus v. C. I. R., C.C.A., .88 F.2d 
'616—Coleman v. C. I. R., C.C.A., 
81 P.2d 45’5—Lilienthal v. C. I. R.. 
C.C.A., 80 F.2d 411—Harter v. Hel¬ 
vering, C.C. A., 79 P.2d 12—C. I 
R. V. Von Gunten, C.C.A,, 76 P.2d 
‘670—Murchison’s Estate v. C. I. 
R., C.C.A.Tex., 76* F.2d 641, fol¬ 
lowed in Fain v. C. I. R., 76 P.2d 
1008, certiorari denied 56 S.Ct. 100, 
three cases, 296 U.S. 588, 80 L.Ed. 
416, and McGaha v. C. I. R., 56 S. 
Ct 100, two cases, 296 U.S. 588, 80 
L.Ed. 416. 

Orgaxiizatiou of holding company 

U.S.—Helvering v. Taylor, 55 S.Ct. 
287, 293 U.S. 507, 79 L Ed. 623. 

Adoption of parent company’s stock 

U.S.—Gutbro Holding Co. v. C. I. R., 
C.C.A.N.T., 138 F.2d 16, 
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J Surviving corporation receiving own 
stock 

U.S.—Helvering v. Winston Bros. Co., 
C.C.A., 76 P.2d SSL 
Beorganization, not liquidation, held 
shown 

U. S.—C. I. R. V. Webster’s Estate, C. 
C.A.Fla., 131 F.2d 426. 

38. U.S.—Banner Mach. Co v. Rout- 
zahn, C.C.A.Ohio, 107 P.2d 147, 
certiorari denied 60 S.Ct. 713, 309 
U.S. 676, 84 L.Ed. 1021, rehearing 
denied 60, S.Ct. 896, 310 U.S. 656, 
84 L.Ed. 1420—Real Estate Trust 
Co. of Philadelphia v. U. S., D.C. 
Pa., 20 F.Supp. 20. 

The issuance of additional stock 
representing capitalized earnings does 
not involve an “exchange” and hence 
does not fall within the statute.— 
Bass V. C. 1. R.. C.C.A., 129 F.2d 300. 
Stock of bankrupt corporation 
U S.—Templeton’s Jewelers v. U. S., 
C.C.A.Tenn., 126 F.2d 251. 

39. U.S.—Helvering v. Cement In¬ 
vestors. 62 S.Ct. 1125, 316 U.S. 527, 
86 L.Ed. 1649—Heivering v. South¬ 
west Consol. Corporation. La., 62 
set. 546, 315 U.S. 194, 86 L.Ed. 
789, rehearing denied 62 S.Ct. 802, 
315 U.S. 829, 86 L Ed. 1223 and 62 
S.Ct. 1266, 316 U.S. 710, 86 L.Ed. 
1776. 

Payment of cash and stock 

Where one corporation paid cash 
for a portion of second corporation’s 
stock and paid for the remainder with 
first corporation’s own treasury stock, 
gain to first corporation from the 
transaction was not exempt from 
taxation on ground that there was a 
nontaxable reorganization.—C. I. R. 

V. Air Reduction Co., C.C.A., 130 P.2d 
145, certiorari denied Air Reduction 
Co. V. C. I. R., 6'3 S.Ct. 201, 317 U.S. 
681. 87 L.Ed. 546. 

40. U.S.—Helvering r. Southwest 
Consol. Corporation, 62 S.Ct. 546, 
315 U.S. 194, 86 L.Ed. 789. 

41. U.S.—^Heivering v. Southwest 
Consol. Corporation, supra. 
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§ 199. Exchange of Assets for Stock or Se- 

curities 

Under a statute not recognizing gain for income tax 
purposes if a party to a reorganization exchanges prop¬ 
erty, In pursuance of the reorganization plan, solely for 
stock or securities In another such party, something of 
value must be exchanged for stock, and notes are not 
property; ncr are short-term notes securities. 

Under a statutory provision that no gain shall 
be recognized for income tax purposes if a corpo¬ 
ration a party to a reorganization exchanges prop¬ 
erty, in pursuance of the plan of reorganization, 
solely for stock or securities in another corpora¬ 
tion a party to the reorganization, either the trans¬ 
feror corporation or its stockholders must have 
something of value to exchange for the stock of 
the new company. *^2 Within such provisions, short¬ 
term notes have been held not to constitute securi¬ 
ties, being, rather, in substance the equivalent of 


cash;*^^ and notes are not ''property/'^5 Other 
transactions have been held^® or held not^^^ to fall 
within the statute, or have been held taxable^^ or 
not taxable^^ under earlier statutes. 

Assumption of indebtedness. Under a statutory 
provision that no gain shall be recognized if a cor¬ 
poration a party to a reorganization exchanges 
property, in pursuance of the plan of reorganiza¬ 
tion, solely for stock or securities in another cor¬ 
poration a party to the reorganization, it was held 
that the assumption of the former corporation’s 
debts by the latter constitutes property other than 
stock or securities, so that the statute does not ap- 
ply 50 Under a subsequent amendment to the stat¬ 
ute, passed in order to avoid the effect of this 
holding,51 the assumption of liabilities is not re¬ 
garded as “other property or money,” so as to pre¬ 
vent the application of the statute.52 


Toting* stock pltis some otker con- 
-sideration does not meet the statu¬ 
tory requirement.—Helvering v. Ce¬ 
ment Investors, 62 S.Ct. 1125, 316 U. 
■S. 527. 86 L.Bd. 1649—Helvering v. 
Southwest Consol. Corporation, La., 
62 S.Ct. 546, 315 U.S. 194, 86 L.Ed. 
789, rehearing denied 62 S.Ct. 802, 
^15 U.S. 829, 86 L.Ed. 1223 and 62 
set. 1266, 316 U.S. 710, 86 L.Ed. 
1776. 

Stock purchase warrants; effect of 
expiration 

Where, in addition to voting stock, 
stock purchase warrants constitute 
part of the consideration, it is im¬ 
material that unexercised warrants 
expired and nothing but voting stock 
was outstanding, since the critical 
time was the date of the exchange.— 
'Helvering v. Southwest Consol. Cor¬ 
poration, supra. 

42. U.S.—Templeton’s Jewelers v. 

U. S., C.C.A-Tenn., 126 F.2d 251. 
“Insolvent or bankrupt corporation 

(1) Where an insolvent corpora¬ 
tion has been adjudicated bankrupt 
and its assets sold to satisfy credi¬ 
tors, and the avails of the sale are 
insufficient to pay the corporation’s 
debts, neither the corporation nor its 
stockholders has anything of value 
to transfer to a new corporation, and 
such transaction, although contem¬ 
plated in advance as a means of reor¬ 
ganization, is not a reorganization.— 
Templeton’s Jewelers v. U. S., supra 
—Mascot Stove Co. v. C. I. E,., C.C. 
A., 120 F.2d 153. 

(2) This was also held to be true 
where all assets of insolvent corpo¬ 
ration were assigned to trustee for 
benefit of creditors to save cost of 
bankruptcy .administration and to 
liquidate corporation, abortive at¬ 
tempt was made to sell assets under 
the Bulk Sales Law, trustee sold as- 

s-sets to new ^corporation organized by 


, assignor’s dominant stockholder, and 
assignor’s creditors assented to such 
arrangement although assignment 
did not conform to state law.—Tem¬ 
pleton’s Jewelers v. U. S., supra. 

43. U.S.—Pinellas Ice & Cold Stor¬ 
age Co. v. C. I. R., 53 set. 257, 287 
U.S. 462, 77 LEd. 428—Cortland 
Specialty Co. v. C. I. R., C.C.A., 60 
F 2d 937, certiorari denied 53 S.Ct. 
316, 288 U.S. 599, 77 L.Ed. 975. 

44. U.S.—Pinellas Ice & Cold Stor¬ 
age Co. v. C. 1. R., 53 S.Ct. 257, 287 
U.S. 462, 77 L.Ed. 428. 

45. U.S.—^Neville Coke & Chemical 
Co. V. C. I. R., C.C.A.. 148 P.2d 599, 
certiorari denied 66 S.Ct. 32. 

46. U.S.—Putnam v. U. S., C.C.A. 
Mass., 149 P.2d 721—National 
Weeklies v. C. I. R., C.C.A., 137 F. 
2d 39—Britt v. C, I. R., C.C.A., 114 
F.2d 10—C. I. R. V. Western Power 
Corporation, C.C.A., 94 F.2d 563— 
American Gas & Electric Co. v. C. 
I. R., C.C.A.. 85 P.2d 527—Ballwood 
Co. V. C. 1. R.. C.C.A., 84 F.2d 733— 
Murchison’s Estate v. C. I. R., C.O. 
A.Tex., 76 P.2d 641, followed in 
Fain v. C. I. R., 76 F.2d 1008, cer¬ 
tiorari denied 56 S.Ct. lOO, three 
cases, 296 U.S. 588, 80 L.Ed. 416, 
and McGaha v. C. I. R., 56 S.Ct. 
100, two cases, 296 U.S. 588, 80 L. 
Ed. 416—^National Rubber Machin¬ 
ery Co. V. U. S., CtCL, 38 F.Supp. 
260. 

47. U.S. —Rogan v. Starr Piano Co., 
Pacific Division, C.C,A.Cal., 139 F. 
2d 671, certiorari denied 64 S.Ct. 
945, 322 U.S. 728, 88 L.Ed. 1563— 
Anheuser-Busch, Inc., v. Helvering 
C.C.A., 115 F.2d 662, certiorari de¬ 
nied 61 S.Ct. 739, 312 U.S. 739, 85 
L.Ed. 1133. 

Acquisition by corporation of subsi¬ 
diary’s assets 

U.S.—Trenton Oil Co. v. U. S., D.C. 

343 


Mich., 41 F.Supp. 887, afflirmed, C. 
C.A., 122 P.2d 1023. 

48. U.S.—Insurance & Title Guaran¬ 
tee Co. V. C. I. R., C.C.A., 36 F.2d 
842, certiorari 'denied Insurance & 
Title Guarantee Co. v. Lucas, 50 S. 
Ct. 352, 281 U.S. 748, 74 L.Ed. 1160. 

49. U.S.—^Helvering v. Tex-Penn Oil 
Co., 57 S.Ct. 569, 300 U.S. 481, 81 
LEd. 755—Helvering v. Benedum, 
57 set. 569, 300 U.S. 481, 81 L. 
Ed. 755—Helvering v. Parriott, 57 
S.Ct. 569, 300 U.S. 481, 81 L.Ed. 755. 

50. U.S—U. S. V. Hendler, Md., 58 
S.Ct. 655, 303 U.S. 564, 82 L.Ed. 
1018, rehearing denied 58 S.Ct, 940, 
304 U.S. 588, 82 L.Ed. 1548. 

Discharge of indebtedness as tax¬ 
able income generally see supra § 
107. 

51. U.S.—^Helvering v. Southwest 
Consol. Corporation, 62 S.Ct. 546, 
315 U.S. 194, 86 L.Ed. 789—Helver¬ 
ing V. Taylor, C.C.A., 128 F.2d 885 
—Wilgard Realty Co. v. C. I. R., C. 
C.A., 127 P.2d 514—C. I. R. v. Cor¬ 
pus Christi Terminal Co., C.C.A. 
Tex,, 126 F.2d 898. 

52. U.S.—C. I. R. V. Corpus Christi 
Terminal Co., supra. 

Issuance of bonds 
Where corporate reorganization 
proceeding was necessitated by de¬ 
fault on past due bonds, and reorgan¬ 
ization plan provided that new com¬ 
pany would assume some of debts 
of old company but did not use word 
"assume” in connection with out¬ 
standing bond issues, the Issuance of 
bonds by new company in exchange 
for bonds of old company constituted 
an assumption of liability of old com¬ 
pany and hence transaction constitut¬ 
ed a reorganization.—Helvering v. 
Taylor. C.C.A., 128 P.2d 885. 
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§ 200. Exchanges Not Solely in Blind 

There may be a reorganization within the income 
tax statute even though part of the consideration paid by 
one corporation for another’s assets or stock is cash; 
but a present gain must be recognized to the extent of 
the cash, or property other than stock or securities of the 
reorganized corporations, received. 

The fact that part of the consideration paid by 
one corporation for another’s assets or stock is cash 
does not prevent the transaction from constituting a 
reorganization, within the exemption statutes,^^ if 
the transferor receives a substantial amount of 
stock or securities of the transferee corporation;^^ 
but a present gain must be recognized, for tax pur¬ 
poses, to the extent of the cash, or property other 
than stock or securities of the reorganized corpora¬ 
tions, received.^® 

§ 201. Acquisition of Stock of Another Cor¬ 
poration 

To come within a statutory definition of “reorganiza¬ 
tion” as a merger or consolidation, including the ac¬ 
quisition by one corporation of at least a majority of the 
voting stock and at least a majority of the total number 
of shares of all other classes of stock of another cor¬ 
poration, a transaction must conform thereto in all re¬ 
spects. 

The mere purchase by one corporation, for cash, 
of a majority interest of stock in another, is not 
a statutory reorganization;^® nor is there a reor¬ 
ganization where assets are transferred by one cor¬ 


poration to another and stock is received from a 
third corporation.®*^ 

A statutory definition of ‘Reorganization’’ as a 
i merger or consolidation, including the acquisition 
by one corporation of at least a majority of the vot¬ 
ing stock, and at least a majority of the total num¬ 
ber of shares of all other classes of stocky of an¬ 
other corporation, has been said obviously to en¬ 
large the usual meaning of the words “merger or 
consolidation/’®® not to limit, but to expand, those 
mergers or consolidations which are meant to be re¬ 
organizations,®^ and to cover situations distinct 
from the provision as to transfer of assets by a 
corporation with subsequent control of the trans¬ 
feree,®® although the provisions may overlap.®^ 
The phrase “acquisition by one corporation of at 
least a majority of the voting stock” must be read 
in connection with the term “merger or consoli- 
dation.”®2 The acquisition by one corporation of 
all, or substantially all, of the voting stock, but none 
of the nonvoting stock, of another corporation, does 
not satisfy the provision;®® but where a corpora¬ 
tion has only voting stock the acquisition of a ma¬ 
jority thereof satisfies the provision.®^ For the 
purposes of this provision, the stock held by a sub¬ 
sidiary®® or by another corporation®® cannot be 
added to the stock held by a corporation claiming: 
to be a party to a reorganization. 

Particular transactions have been held® 7 or held 


53. U.S.—^Helvering v. Minnesota 
Tea Co., 5S S.Ct. 269, 296 U.S. 378, 
SO Ii.Ed. 284—Helvering v. Peter¬ 
son, 56 S.Ct 269, 296 U.S. 378, 80 
L.Ed. 284. 

A large part of the consideration 
may he cash.—C. I. H. v. Kitselman, 
SO F.2d 458, certiorari denied Kitsel¬ 
man V. Helvering, 58 S.Ct 29, 302 U. 
S. 709, 82 L.Ed- 548. 

54. U.S.—C. I. R. V. Freund, C.C.A., 
98 F.2d 201. 

55. U.S.—Groman v. C. I. R., 58 S. 
Ct 108, 302 U.S. 83, 654, 82 L.Ed. 
63—Campbell v. U. S., C.C.A.Pa., 
144 F.2d 177—Love v. C. I. R., C. 
C.A., 113 P.2d 236—Miller v. C. I. 
R., C.C.A., 103 F.2d 58—C. 1. R. v. 
Sussman, C.C.A., 102 F.2d 919— 
C. I. R. V, Freund, C.C.A., 98 F.2d 
201—Helvermg v. Minnesota Tea 
Co., 89 P.2d 711, affirmed 58 S.Ct 
393, 302 U.S. 609, 82 L.Ed. 474— 
First Seattle Dexter Horton Nat 
Bank v. C. 1. R., C.C.A., 77 F.2d 45. 
Mere paper profits are not taxable. 

Starr v. C. I. R.. C.C.A., 82 P.2d 964, 
certiorari denied 56 S.Ct 948, 298 U. 
S. 680, 80 L.Ed. 1401—^True v. C. I. 
R., CC.A., 82 P.2d 964, certiorari de¬ 
nied 56 S.Ct 948, 298 U.S. 680, 80 L. 
Ed. 1401—^Dohme v. C. L R., C.C.A., 


82 P.2d 964, certiorari denied 56 S.Ct 
948, 298 U.S. $80, 80 L.Ed. 1401. 
Ascertainable value 
A provision recognizing a gain in 
an amount not in excess of the fair 
market value of such other prop¬ 
erty IS inapplicable where such other 
property has no ascertainable value, 
as because of a restriction on its sale. 
—Propper v. C. L R., C.C.A., 89 F.2d 
617. 

56. U.S,—United Light & Power Co. 
V. C. I. R., C.C.A.. 105 P.2d 866, cer¬ 
tiorari denied 60 S.Ct 114, 308 U.S. 
574, 84 L.Ed. 481. 

57. U.S.—^United Light & Power Co. 
V. C. I. R., supra. 

68. U.S.—Ballwood Co. v. C. I. R., 
C.C.A., 84 F.2d 733. 

59. U.S.—Rex Mfg. Co v. C. I. R., C. 
C.A., 102 F.2d 325—C. I. R. v. Kit¬ 
selman, C.C.A., 89 P.2d 458, cer¬ 
tiorari denied Kitselman v. Hel¬ 
vering, 58 S.Ct 29. 302 U.S. 709, 
82 L.Ed. 548. 

60. U.S.—^Helvering v. Leary, C.C. 
A., 93 F.2d 826—C. I, R. v. Kitsel¬ 
man, 89 P.2d 458, certiorari denied 
Kitselman v. Helvering, 58 S.Ct 
29, 302 U.S. 709, 82 L.Ed. 548. 

Control of transferee after transfer 
see infra § 204. 
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61. U.S.—^Helvering v. Leary, C.C.A., 
93 P.2d 826—C. I. R. v. Kitselman, 
C.C.A., 89 P.2d 458, certiorari denied 
Kitselman v. Helvering, 58 S.Ct. 
29, 802 U.S. 709, 82 L.Ed. 548. 

62. U.S.—United Light & Power Co. 
V. C. I. R., C.C.A., 105 P.2d 866, cer¬ 
tiorari denied 60 S.Ct 114, 308 U.S. 
574. 84 L.Ed. 481. 

63. U.S.—Von Weise v. C. I. R., C.C. 
A., 69 P.2d 439, certiorari denied 54- 
S.Ct 866, 292 U.S. 655, 78 L.Ed. 
1504. 

D.C.—^Pordyce v. Helvering, 76 F.2d 
431, 64 App.D.C. 181. 

64. U.S.—Lilienthal v. C. I. R., C.C. 
A., 80 F.2d 411. 

65. U.S.—United Light & Power Co. 
V. C. 1. R., C.C.A., 105 P.2d 866, cer¬ 
tiorari denied 60 S.Ct 114, 308 U.S. 
574, 84 L.Ed. 481. 

66. U.S.—United Light & Power Co. 
V. C. I. R., supra. 

67. U.S.—Groman v. C. I. R., 58 S.Ct. 

108, 302 U.S. 82, 654, 82 L.Ed. 63— 
Campbell v. U. S., C.aA.Pa., 144 P. 
2d 177—Muskegon Motor Special¬ 
ties Co. V. C. I. R., C.C.A., 134 P.2d 
904, certiorari denied 64 S.Ct 42, 
320 U.S. 741, 88 L.Ed. 440—^Rex. 
Mfg. Co. V. C. I. R., C.C,A., 102 P. 
325—C. I. R. V. Western Power- 
Corporation, C.C.A., 94 F.2d 563- 
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not®^ to come witiiin such defimtion. 

Under statutory definitions of “merger,” the ac¬ 
quisition by one corporation of all of the outstand¬ 
ing stock of another corporation has been held in¬ 
cluded even if only a minority interest was thus 
acquired.^^ 

§ 202. Acquisitian of Property of Another 
Corporation 

The mere acquisition of a corporation's assets by 
another corporation does not amount to a reorganization. 
The statutory definition of ^'reorganization” as a merger 
or consolidatic^, including the acquisition by one cor¬ 
poration of substantially all the properties of another, 
is not all-inclusive, and does not limit, but adds to, the 
mergers and consolidations which are meant to be re¬ 
organizations. 

The mere acquisition of the assets of a corpora¬ 
tion,or of the major part of such assets,by 
another corporation does not amount to a reorgani¬ 
zation within the exemption statutes, especially 
where such acquisition takes the form of a pur- 


f chase and sale;^^ but, where the seller acquires 
a definite and substantial interest in the affairs of 
the purchasing corporation, a reorganization may 
result.*^ 3 

The statutory definition of “reorganization” as 
meaning a merger or consolidation^ including the 
acquisition by one corporation of substantially all 
the properties of another corporation, is not an all- 
inclusive one,'^^ but simply mentions certain cases 
with respect to which doubt might arise it has 
been said not to limit, but to expand, those mergers 
or consolidations which are meant to be reorgani¬ 
zations.'^® As used in this definition, the word 
“properties” must be taken in its ordinary sense, 
and is not limited to physical operating proper¬ 
ties;*^^ it includes accounts receivableThe defi¬ 
nition is, of course, satisfied by a merger or con¬ 
solidation in which there is an acquisition by one 
corporation of substantially all the property of an¬ 
other,®® and it is not essential to the application of 
the provision that the transferor corporation ac- 


Helvering v. Leary, C.C.A., 93 F.2d 
g26—C. I. R. V. Harris, C.C.A.. 92 
F.2d 374—Gross v. C. 1. R., C.C.A., 
SS F.2d 567—Ball wood Co. v. C. I. 
R,, C.aA., 84 F.2d 733—Lilienthal 
V. C. I. R., C.C.A., SO F.2d 411. 

68. U.S.—United Light & Power Co. 
V. C. I. R., C.C.A., 105 F.2d 866, 
certiorari denied 60 S.Ct. 114, 308 
U.S. 574, 84 L.Ed. 481—Weicker v. 
Howbert, C.C.A.C 0 I 0 ., 103 F.2d 105 
—Rogers v. Strong, C.C.A.N'.X, 72 
F.2d 4‘55, certiorari denied Strong 
v. Rogers, 55 S.Ct. 217, 293 U.S. 
621, 79 L.Ed. 709. 

66. U.S.—C. I. R. V. Dana, C.C.A., 
103 F.2d 359. 

70. U.S.—John A. Nelson Co. v Hel¬ 
vering, 56 S.Ct. 273, 296 U.S. 374, 80 
L.Ed. 281—Speedway Water Co. v. 
U. S., C.C.A.In(l, 100 F.2d 636. 

Transaction as sale or reorganization 
see supra § 195. 

71. U.S.—C. I. R. V. Blum, C.C.A., 
75 F.2d 699. 

72. U.S.—Scofield v. Le Tulle. C.C.A. 
Tex., 103 F.2d 20, affirmed 60 S. 
Ct. 313, 308 U.S. 415, 84 L.Ed. 355, 
rehearing denied 60 S.Ct. 465, 309 

U. S. 694, 84 L.Ed. 1035—C. I. R. 

V. Freund, C.C.A., 98 F.2d 201— 
John A. Nelson Co. v. C. I. R., C. 
C.A., 75 F.2d 696, reversed on other 
grounds John A. Nelson Co. v. Hel¬ 
vering. 56 S.Ct. 273, 296 U.S. 374, 
80 L.Ed. 281—Cortland Specialty 
Co. V. C. .I. R., C.C.A., 60 F.2d 937, 
certiorari denied 53 S.Ct. 316, 288 
U.S. 599, 77 L.Ed. 975. 

Transaction as sale or reorganiza¬ 
tion see supra § 195. 

73. U.S.—John A. Nelson Co. v. Hel- 
verxng, 56 S.Ct. 273, 296 U.S. 374, 
SO L.Ed. 281. 


Continuing interest in transferee see 
infra § 203. 

74. U.S.—Schuh Trading Co. v. C. I. 
R., C.C.A., 95 P.2d 404, 407. 

75. U.S.—Schuh Trading Co. v. C. 
I. R., supra. 

“It enlarges the connotation of the 
term, ‘a party to reorganization,’ to 
embrace corporations whose relation 
to the transaction would not in com¬ 
mon usage be so denominated or as 
to whose status doubt might other¬ 
wise arise.”—Schuh Trading Co. v. 
C. I. R., supra. 

76. U.S.—C. I. R. V. Kitselman, 89 P. 
2d 458, certiorari denied Kitselman 
V. Helvering, 58 S.Ct. 29, 302 U.S. 
709, 82 L.Ed. 548. 

77. U.S.—Pillar Rock Packing Co. v. 
C. I. R., C.C.A., 90 F.2d 949. 

78. U.S—Pillar Rock Packing Co. v. 
C. I. R., supra. 

79. U.S.—Pillar Rock Packing Co. v. 
C. I. R., supra, distinguishing 
Western Industries Co. v. Helver¬ 
ing, 82 P.2d 461, 66 App.D.C. 205. 

SO. U.S.—Britt V. C. I. R., C.C.A., 114 
F.2d 10. 

Assumption of debts 

In determining whether a corpora¬ 
tion transfers substantially all of its 
assets to another corporation in ex¬ 
change for stock so as to constitute 
a reorganization, the assumption of 
debts does not affect the quantity of 
property or assets conveyed, but only 
the amount received for the transfer. 
—Schuh Trading Co. v. C. I. R., C. 
C.A., 95 F.2d 404. 

Oood will 

In determining whether substan¬ 
tially all the properties of a cor¬ 
poration were transferred, the fact 
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that no special value was fixed for 
good will did not foreclose the par¬ 
ties from showing its, value, where it 
was actually transferred.—Schuh 
Trading Co. v. C. I. R., supra. 

Surplus cash assets of old corpo¬ 
ration withheld on transfer of its 
business properties and part of cash 
to new corporation were not substan¬ 
tial part of business “properties” so 
as to prevent transaction from con¬ 
stituting “reorganization,” where 
cash retained might have been paid 
out as ordinary dividend before trans¬ 
fer.—Gross V. C. I. R., C.C.A.Fla., 88 
F.2d 567. 

Transactions held within statute 

(1) Transfer by corporations of 
all their assets for cash and stock 
of the purchaser.—C. I. R. v. Suss- 
man, C.C.A, 102 F.2d 919. 

(2) Transfers of common stock in 
corporation to new corporation in 
exchange for latter’s preference stock 
and cash and of special stock in old 
corporation for new corporation's 
common stock.—Starr v. C. I. R., C. 
C.A., 82 F.2d 964, certiorari denied 
56 S.Ct. 948, 298 U.S. 680, 80 L.Ed. 
1401—True v. C. I. R., C.C.A, 82 F. 
2d 964, certiorari denied 56 S.Ct. 948, 
298 U.S. 680, 80 L.Ed. 1401—Dohme 
V. C. I. R., C.C.A, 82 F.2d 964, cer¬ 
tiorari denied 56 S.Ct. 948, 298 U.S. 
680, 80 L.Ed. 1401. 

(3) Other transactions.—^Palm 

Springs Holding Corporation v. C. I. 

R. , 62 S.Ct. 544, 315 U.S. 185, 86 L. 
Ed. 785—Helvermg v. Alabama As¬ 
phaltic Limestone Co., 62 S.Ct. 540, 
315 U.S. 179, 86 L.Ed. 775—C. I. R. 
V. Bankers Farm Mortgage Co., C. 
C.A, 145 F.2d 772—Campbell v. U. 

S. , CGAPa., 144 F.2d 177—C L R. 
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quire a controlling interest in tlie transferee corpo¬ 
ration,or that there be a control in the latter 
by the former to the extent of the ownership of a 
certain portion of the voting stock, in accordance 
with another provision of the statute ac¬ 

quisition by simple sale for cash, or cash and notes 
or bonds, is not meant, and the mere transfer of 
all of its assets by one corporation to another does 
not effect a reorganization unless the interest of 
the transferor or its stockholders represents a sub¬ 
stantial part of the value of the thing transferred.^^ 
In this connection, the shares of a company, when 
transferred to it, cannot properly be regarded as 
property acquired, the shares being merely extin¬ 
guished.^® 

§ 203. Continuing Interest in Transferee 

In order for a gain not to be recognized tender stat- 


I utes exempting the gain from certain exchanges In Gon- 
nection with corporate reorganization, there must be a 
i continuity of Interest on the part of the transferor or its 
stockholders in the transferee; the Interest acquirecf 
in the transferee's affairs must be definite and materiair 
and must represent a substantial part of the value of 
the thing transferred. 

The exemption provisions in the federal income 
tax statutes governing transactions in corporate re¬ 
organization are intended to apply to cases where 
a corporation in form transfers its property, but in 
substance it or its stockholders retain the same, or 
practically the same, interest after the transfer;^® 
the statutory reorganization contemplates a con¬ 
tinuity of the business enterpriser^ and requires a 
continuity of interest on the part of the transferor 
or its stockholders in the transferee,rs and it is only 


V. Dana, C.C.A., 103 F.2d 359—Rex 
Mfg. Co. V. C. I. R., C.C.A.. 102 P.2d 
325—Schuh Trading Co. v. C. I- R., 
aC.A., 95 F.2d 404—C. I. R. v. West¬ 
ern Power Corporation, C.C.A., 94 F. 
2d 563—Gross v. C. I. R., C.C.A.Fla., 
88 F.2d 567—Coleman v. C. I. R., C. 
CA,, 81 F.2d 455. 

Transactions lield not -witMn statute 

(1) Agreement made by Pennsyl¬ 
vania corporation whereby all its as¬ 
sets were sold to West Virginia cor¬ 
poration for sum payable in com¬ 
mon stock of New York corporation 
which owned control of West Vir¬ 
ginia corporation.—Union Trust Co. 
of Pittsburgh v. Heiner, D.C.Pa., 18 
F.Supp. 801. 

(2) Other transactions.—Bond¬ 
holders Committee, Marlborough In¬ 
vestment Co., First Mortgage Bonds 
V. C. I. R., 62 S.Ct. 537, 315 U.S. 189, 
86 L.Ed. 784—C. I. R. v. Food Indus¬ 
tries, C.C.A., 101 F.2d 748—Helver¬ 
ing V. Schoellkopf, C.C.A,, 100 F.2d 
415—Helvering v. Elkhorn Coal Co., 
C.C.A., 95 F.2d 732, certiorari denied 
Elkhorn Coal Co. v. Helvering, 59 S. 
Ct. 65, 305 U.S. 605, 83 L.Ed. 384, 
rehearing denied 59 S.Ct 141, 3 05 U. 
S. 670, 83 L.Ed. 435—Pillar Rock 
Packing Co. v. C. I. R., C.C.A., 90 F. 
2d 949—C. T. Inv. Co. v. C. I. R., C. 
C.A., 88 F.2d 582. 

SI. U.S.—John A. Nelson Co. v. 
Helvering, 56 S.Ct 273, 296 U.S. 
374, 80 L.Ed. 281. 

82. U.S.—C. H. Mead Coal Co. v. 

C. I. R.. C.C.A., 72 F,2d 22. 
Bistinct, although overlapping, pro¬ 
visions 

(1) The two provisions referred 
to in the text cover distinct situa¬ 
tions, although they may overlap a 
little.—C. I. R. V. Kitselman, C.C.A., 
89 P.2d 458, certiorari denied Kit¬ 
selman V. Helvering, 58 S.Ct 29, 302 j 
U.S. 709, 82 L.Ed. 548. | 


(2) The provision as to acquisi¬ 
tion of all properties is not restrict¬ 
ed or modified by the alternative defi¬ 
nition as to control.—^John A. Nelson 
Co. V. Helvering. 56 S.Ct 273, 296 U. 
S. 374, 80 L.Ed. 281—^Helvermg v. 
Minnesota Tea Co., 56 S.Ct. 269, 296 
U.S. 378, SO L.Ed. 284—Helvering v. 
Peterson. 56 S.Ct. 269, 296 U.S. 378, 
80 L.Ed. 284. 

83. U.S.—C. I. R. V. Alabama As¬ 
phaltic Limestone Co., C.C.A.Ala., 
119 P.2d 819, affirmed 62 S.Ct 540, 
315 U.S. 179, 86 L.Ed. 775. 

Transaction as sale or reorganiza¬ 
tion see supra § 195. 

84. U.S.—^Templeton's Jewelers v. 
U. S., CC.A.Tenn., 126 P.2d 251. 

85. U.S.—Helvering v. Schoellkopf, 
C.C.A., 100 P.2d 415 

86. U.S.—John A. Nelson Co. v. C. 
I. R., C.C.A., 75 F.2d 696, reversed 
on other grounds John A. Nelson 
Co. v. Helvering, 56 S.Ct. 273, 296 
U.S. 374, 80 L.Ed. 281—West Texas 
Refining & Development Co. v. C. 
I. R., C.C.A., 68 F.2d 77. 

87. U.S.—C. I. R. V. Webster's Es¬ 
tate, C.C.A.Fla, 131 F.2d 426—Ahles 
Realty Corporation v. C- I. R., C. 
C.A., 71 F.2d 150, certiorari denied 
Ahles Realty Corporation v. Hel¬ 
vering, 55 S.Ct. 141, 293 U.S. 611, 
79 L.Ed. 701—Cortland Specialty 
Co. V. C. L R., aC.A., 60 P.2d 937, 
certiorari denied 53 S.Ct. 316, 288 
U.S. 599, 77 L.Ed. 975. 

88. U.S.—^Palm Springs Holding 
Corporation v. C. I. R., 62 S.Ct. 544, 
315 U.S. 185, 86 L.Ed. 785—Helver¬ 
ing V. Bashford, 58 S.Ct. 307, 302 
U.S. 454, 82 L.Ed. 367—Groman v. 
C. I. R., 58 S.Ct 108, 302 U.S. 82, 
654, 82 L.Ed. 63—^Roebling v. C. I. 
R., C.C.A., 143 F.2d 810, certiorari 
denied 65 S.Ct 131, 323 U.S. 773, 
89 L.Ed. 61'8—United Gas Improve¬ 
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ment Co. v. C. I. R-, C.C.A., 142 P. 
2d 216, certiorari denied 65 S.Ct 
52, 323 U.S. 739, 89 L Ed. -592—^0. I. 

R. V. Webster’s Estate, C.C.A.Fla., 
131 P.2d 426—Templeton’s Jewelers 
V. U. S., C.C.A.Tenn., 126 P.2d 251 
—C. I. R. V. American Light & 
Traction Co., C.C.A., 125 P.2d 365 
—D. W. Klein Co. v. C. I. R., C. 

C. A., 123 F.2d 871, certiorari denied 

D. W. Klein Co. v. Helvering, 62 

S. Ct 907, 315 U.S. 819, 86 L.Ed. 
1216—Lawrence v. C. I. R., C.C.A., 
123 F.2d 555—Anheuser-Busch, 
Inc., V. Helvering, C.C.A., 115 P.2d 
662, certiorari denied 61 S.Ct. 739, 
312 U.S. 739, 85 L.Ed. 1133—Unit¬ 
ed Light & Power Co. v. C. I. R., C. 
C.A., 105 P.2d 866, certiorari denied 
60 S.Ct 114, 308 U.S. 574, 84 L.Ed. 
481—Hedden v. C. I. R., C.C.A., 105 
F.2d 311, certiorari denied 60 S.Ct 
116, two cases 308 U.S. 575, 84 L. 
Ed. 482, and 60 S.Ct 117, 308 U.S. 
575, 84 L.Ed. 482, rehearing denied 
60 S.Ct 172, 308 U.S. 636, 84 L.Ed. 
529—Conneen v. C. I. R., C.C.A., 
105 F.2d 311, certiorari denied 60 
S.Ct 116, 308 U.S. 575, 84 L.Ed. 
482, rehearing denied 60 S.Ct 172, 
308 U.S. 636, 84 L.Ed. 529~Averill 
V. C. I. R., C.C.A.. 101 F.2d 644— 
C. I. R. V. Freund, C.C.A.. 98 P.2d 
201—^Helvering v. Leary, C.C.A., 93 
F.2d 826—Thurber v. C. I. R., C.C. 
A., 84 F.2d 815—C. H. Mead Coal 
Co. V. C. I. R., C.C.A.. 72 F.2d 22 
—^Ahles Realty Corporation v. C. I. 
R., C.C.A., 71 P.2d 150, certiorari 
denied Ahles Realty Corporation v. 
Helvering, 55 S.Ct 141, 293 U.S. 
611, 79 L.Ed. 701—Cortland Special¬ 
ty Co. V. C. I. R., C.C.A., 60 F.2d 
937, certiorari denied 53 S.Ct 316, 
288 U.S. 599, 77 L.Ed. 975—^Wil¬ 
mington Trust Co. V. Latchum, D. 
C.Del., 44 F.Supp. 411—Braicks v. 
Henderson, D.C.Wash., 43 F.Supp. 
254—^Real Estate Trust Co. of 
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to tile extent of tlie continuity of interest that the 
exchange involved in the reorganization is to be 
treated as not giving rise to a present gain.^^ To 
come within the exemption of the statute, one who 
transfers property to a corporation must acquire 


an interest in the affairs of the transferee or retain 
an interest in the property transferred.®^ The in¬ 
terest acquired must be definite and material,and 
must represent a substantial part of the value of 
the thing transferred as to what constitutes such 


Philadelphia v. U. S., D.C.Pa., 20 

F.Supp. 20. 

Continuing- interest as: 

Essential to control of transferee 
after transfer see infra § 204. 

Test of “security” see supra § 198. 
of interest” explained 

( 1 ) “Continuity of interest” 
means that either the transferor cor¬ 
poration or its stockholders must re¬ 
ceive an interest in the acquiring cor¬ 
poration by reason of or in exchange 
for their interest in the transferor. 
—Mascot Stove Co. v. C. 1. R., C.C.A.. 
120 F.2d 153, certiorari denied Mascot 
Stove Co. V. Helvering, 62 S.Ct. 630, 
315 U.S. 802, 86 E.Ed. 1202. 

(2) The rule of continuity of in¬ 
terest contemplates a continued and 
substantial interest and participa¬ 
tion of transferor corporation or its 
stockholders in ownership of trans¬ 
feree corporation.—^Whitney Corpo¬ 
ration V. C. I. R.. C.C.A., 105 P.2d 
438. 

Origin of rule 

(1) “This rule . • . sprung 

from Cortland Specialty Co. v. Com'r, 
[C.C.A., 60 F.2d 937, certiorari denied 
53 S.Ct, 316, 288 U.S. 599, 77 L.Ed. 
975].”—Wilmington Trust Co. v. Lat- 
chum, U.C.Del., 44 F.Supp. 411, 413. 

(2) “The ‘continuity of interest’ 

theory . . . originated in the 

Pinellas case, Pinellas Ice & Cold 
Storage Co. v. Com'r, 287 U.S, 462, 53 
S.Ct. 257, 77 L.Ed. 428.”—Rotenberg 
V. Sheehan, D.C.Mo,, 48 F.Supp. 584, 
587, appeal dismissed U, S. v. Cohen, 
C.C.A., 144 F.2d 992, two cases, and 
Sheehan v. Rotenberg, 144 F.2d 992. 

Mere acquisition of a majority in¬ 
terest by one corporation in another, 
without a continuity of interest in 
the transferee, is not sufficient to 
constitute a reorganization.—United 
Light & Power Co. v. C. I. R., C.C.A., 
105 F.2d 866, certiorari denied 60 
S.Ct. 114, 308 U.S. 574, 84 L.Ed. 481. 
Effect of merger under state law 

Pact that there was a true stat¬ 
utory merger of two corporations un¬ 
der state law did not dispense with 
a continuity of interest by owners 
essential to a reorganization under 
federal internal revenue act.—^Roeb- 
ling V. C. I. R., 143 F.2d 810, certio¬ 
rari denied 65 S.Ct. 131, 323 U.S. 773, 
89 L.Ed. 618. 

Pact that the old stockholders are 
eliminated by the reorganization plan 
does not necessarily prevent a suffi¬ 
cient continuity of interest.—^Helver- 
ing V. Alabama Asphaltic Limestone 
Co., Ala., 62 S.Ct. S40, 315 U.S. 179. 
86 L.Ed. 775. 


Proprietary interest held absent 
U.S.—Rotenberg v. Sheehan, D.C.Mo., 
48 F.Supp. 584, appeal dismissed 
U. S. V. Cohen, C.C.A., 144 F.2d 
992, two cases, and Sheehan v. Rot¬ 
enberg, 144 F.2d 992. 

89. U.S.—^Helvering v. Bashford, 5*8 
S.Ct, 307, 302 U.S. 454, 82 L Ed. 
3'87—Groman v. C. I. R., 58 S.Ct. 
108, 302 U.S. 82, 654, 82 L.Ed. 63— 
United Light & Power Co. v. C. I. 
R., C.C.A., 105 P.2d 866, certiorari 
denied 60 S.Ct. 114, 308 U.S. 574, 84 
L.Ed. 481—^Whitney Corporation v- 
C. I. R., C.C.A., 105 F.2d 438—C. I. 
R. V. Freund, C.C.A., 98 P.2d 201— 
Tiscornia v. C. I. R., C.C.A., 95 P.2d 
678. 

9a U.S.—Hedden v. C. I. R., 105 P. 
2d 311, certiorari denied 60 S.Ct. 
116, two cases, 308 U.S. 575, 84 L. 
Ed. 482 and 60 S.Ct 117, 308 U.S. 
575, 84 L.Ed. 4*82, rehearing denied 
60 S.Ct 172, 308 U.S. -636, 84 L. 
Ed. 529—Conneen v. C. I. R., C.C. 
A., 105 P.2d 311, certiorari denied 
60 S.Ct 116, 308 U.S. '575. 84 L. 
Ed. 482, rehearing denied 60 S Ct. 
172, 308 U.S. -636, 84 L.Ed. 529— 
Speedway Water Co. v. U. S., C.C. 
A.Ind., 100 F.'2d 636—C. 1. R. v. 
Freund, C.C.A,, 98 P.2d 201. 

Bonds, or part cash and part bonds 

(1) WTiere the consideration is 
wholly in the transferee’s bonds, or 
part cash and part such bonds, the 
transferor does not retain any pro¬ 
prietary interest in the enterprise, 
but becomes a creditor of the trans¬ 
feree; and this is true even though 
the bonds are secured solely on the 
assets transferred and on default 
the bondholder would retake only 
the property sold.—Le Tulle v. Sco¬ 
field, Tex., 60 S.Ct. 313, 308 U.S. -415, 
84 L.Ed. 355, rehearing denied 60 
S.Ct. 465, 309 U..S. 694, 84 L.Ed. 1035. 

(2) This principle should be re¬ 
garded as generally applicable in 
all cases in which the continuity of 
interest requisite for a reorganiza¬ 
tion within the gain or loss section 
of the revenue act is In question.— 
C. 1. R. V. Bondholders Committee, 
C.C.A., 118 F.2d 511, affirmed 62 'S. 
Ct. 537, 315 U.S. 189, <86 L Ed. 784— 
C. I. R. V. Marlborough House, C.C. 
A., 118 F.2d 511, affirmed 62 S.Ct. 
537, 315 U.S. 189, *8-6 L.Ed. 784. 

91. U.S.—Helvering v. Minnesota 
Tea Co., 56 S.Ct. 269, 296 U.S. 378, 
80 L.Ed. 284—^Helvering v. Peter¬ 
son, 56 S.Ct. '269, 29*6 U.S. 378, 80 
L.Ed. 284—Mascot Stove Co. v. C. 
L R., C.C.A., 120 F.2d 153, certio¬ 
rari denied Mascot Stove Co. v. 
Helvering, 62 S.Ct. 630, 316 U.S. 


‘802, 86 L.Ed. 1202—C. I. R. v. Se- 
gall, C.C A., 114 P.2d 706, certiorari 
denied Segall v. C. I. R., 61 S.Ct 
838, 313 U.S. 562, 85 L.Ed. 152*2— 
C. I. R. V. Tant, C.C.A,, 114 F.2d 
706, certiorari denied Tant v. C. 1. 

R. , 61 S.Ct. 838. 313 US. 562, «5 

L.Ed. 1522—Fisher v. C. I. R., 108 
P.2d 707, certiorari denied *60 S.Ct 
978, 310 U.S. 627, 84 L.Ed. 139*8— 
Hedden v. C. 1. R., C.C.A., 105 F.2d 
311, certiorari denied 60 S.Ct. 116, 
two cases, 308 U.S. 575, 84 L.Ed. 

482, and 50 S.Ct 117, 308 U.S. 575, 
84 L.Ed. 482, rehearing denied 60 

S. Ct 172, 308 U.S. 636, 84 L.Ed. 
529—Conneen v. C. I. R., C.C.A,, 
105 F.2d 311, certiorari denied 60 
S.Ct 116, 308 U.S. 575, 84 L.Ed. 
482, rehearing denied 60 S.Ct 172, 
308 U.S. 636, 34 L.Ed. 529—Scofield 
V. Le Tulle, C.C.A. Tex., 103 P.2d 
20, affirmed 60 S.Ct 313, 308 U.S. 
415, 84 L.Ed. 355, rehearing denied 
60 sot. 46*5, 309 U.S. *694, 84 L.Ed. 
1035—C. I. R. V. Freund, C.C.A, 93 
P.2d 201—C. I. R. V. Western Pow¬ 
er Corporation, C.C.A., 94 P.'2d 563 
—C. I. R. V. Kitselman, C.C.A., 89 
F.2d 458, certiorari denied Kitsel¬ 
man V. Helvering. 58 S.Ct. 29, 302 
U.S. 709, 82 L.Ed. 548—C. T. Inv. 
Co. V. C. I. R., C.C.A., 88 P.2d 582 
—Thurber v. C. I. R., C.C.A., 84 F. 
2d 815—Starr v. C. I. R., C.C.A., 
82 P.2d 964, certiorari denied 56 
S.Ct 948, 298 U.S. *630, SO L.Ed. 
1401—True v. C. I. R., C.C.A., 8*2 
F.2d 964, certiorari denied 56 S.Ct. 
948, 298 U.S. 6S0, SO L.Ed. 1401— 
Dohme v. C. I. R, C.C.A., 82 P.2d 
964, certiorari denied 56 'S.Ct. 948, 
298 U.S. 680, 80 L.Ed. 1401. 

Ownership of short-term notes 
To escape taxation on gain, cor¬ 
poration transferring its assets must 
acquire interest in transferee cor¬ 
poration’s affairs more definite than 
that incident to ownership of trans¬ 
feree's short-term notes.—Pinellas 
Ice & Cold Storage Co. v. C. I. R., 53 
S.Ct. 257, 287 U.S. 462, 77 L.Ed. 428 
—a I. R. V. Kitselman, C.C.A., 89 F. 
2d 458, certiorari denied Kitselman 
V. Helvering, '58 S.Ct. '29, 302 U.S. 
709, 82 L.Ed. 6-4i8. 

92. U.S.—Le Tulle v. -Scofield, Tex, 
-60 S.Ct. 313. 308 U..S. 415, 84 L. 
Ed. 35'5, rehearing denied 60 S.Ct. 
4-65, 309 U.S. 694, 84 L.Ed. 1035— 
Helvering v. Minnesota Tea Co., '56 
S.Ct. 269, 296 U.S. 378, '80 L.Ed. 
284—^Helvering v. Peterson, 56 S. 
Ct. 2*69, 296 U.S. 378, 80 L.Ed. '284 
—^Mascot Stove Co. v. C. I. R., C. 
C.A., 120 F.2d 153, certiorari de¬ 
nied Mascot Stove Co. v. Helver- 
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an interest or substantial part, each case must rest 
on its own peculiar facts,^^ it has been held 
that a controlling interest^*^ or participation in the 
management of the purchaser's is not required. 
The term of the obligations received has been said 
not to be material.^® 

The relationship of the taxpayer to the assets 
conveyed need not continue substantially unchaug- 

§ 204. Control of Transferee after Transfer 

Under a statutory definition of a reorganization as a 
transfer by one corporation of all or part of its assets to 
another if immediately after the transfer the transferor 
or Its stockholders, or both, are in control of the trans¬ 
feree, the question of control is determined by the situa¬ 
tion existing at the time of the completion of the reor¬ 
ganization plan. A transaction comes within the defini¬ 
tion only if there is a continuity of interest on the part 
of the transferor, or its stockholders, in the transferee. 

A statutory reorganization, within the exemp¬ 


tion provisions, contemplates a continuity of con¬ 
trol accomplished by an exchange of stock for 

stock, 

Under a statutory definition of a reorganization 
as a transfer by a corporation of all or a part of 
its assets to another corporation if immediately aft¬ 
er the transfer, the transferor, its stockholders, or 
both, are in control of the transferee^ the smallness 
of the amount of property transferred is immate¬ 
rial,^^ since the statute makes no distinction based 
on size.^ The transferring company or its stock¬ 
holders must be in control of the transferee com¬ 
pany immediately after the transfer,2 the question 
of control being determined by the situation exist¬ 
ing at the time of the completion of the reorgani¬ 
zation plan, rather than at the time of the fulfill¬ 
ment of one of the intermediate steps but the 
control need not be continuous.'^ The provision is 
intended to reach those cases where unfettered con¬ 


ing, '6'2 S.Ct. 630, 315 U.S. 802, S5 
L.Ed. 12D2—C. I. R. v. Segall, C. 
C.A., 114 F.2d 706, certiorari de¬ 
nied Segall V. C I. R. 61 S.Ct. S3S, 
313 U.S. 563, S5 U.Ed. 1522--C. L 

R. V. Tant, C.C.A., 114 F.2d 706, 
certiorari denied Tant v. C. I. R., 
61 S.Ct, S3S. 313 U.S. 562, 85 L.Ed. 
1522—Fisher v. C. I. R., C.C.A., 
108 P.'2d 707, certiorari denied 60 

S. Ct. &7S, 310 U.S. 627, 84 L.Ed. 
1398—Hedden v. C. I. R., C.C.A., 
105 F.2d 311, certiorari denied 60 
S.Ct. 116, two cases, 308 U.S. 575, 
84 L.Ed. 482, and 60 S.Ct. 117, 308 
U.S. 575, 84 L.Ed. 482, rehearing 
denied 60 S.Ct. 172, 308 U.S. -636, 
84 L.Ed. 529—Conneen v. C, I. R., 
C.C.A., 105 F.2d 311, certiorari de¬ 
nied 60 S.Ct 116, 308 U.S. 675, 84 
'L.Ed. 482, rehearing denied 60 S, 
Ct 172, 308 U.S. 636, 84 L.Ed. 529 
—C. I. R. V. Freund, C.C.A., 98 F. 
‘2d 201—'C. I. R. V. Western Pow¬ 
er Corporation, C.C.A., 94 F.2d 56'3 
—C. I. R. V. Kitselman, C.C.A., -89 
P.2d -tS'S, certiorari denied Kitsel¬ 
man V. Helvering, 58 S.Ct 29, 302 

U. S. 70-9, 82 L.Ed. 548—C. T. Inv. 
Co. V. C. I. R., C.aA., 88 P.2d 582 
—Thurber v. C. 1. R., C.C.A., 34 
F.2d 815—Starr v. C. I. R., C.C.A., 
82 P.2d 964, certiorari denied 66 'S. 
Ct 948, '298 U.S. 680, 80 L.Ed. 1401 
—True V. C. 1. R., C.C.A., '82 P.2d 
964, certiorari denied 56 S.Ct. 948, 
■298 U.S. 680, -80 L.Ed. 1401—Dohme 

V. C. I. R., C.C.A., (82 P.2d 964, cer¬ 
tiorari denied 56 S.Ct 948, 298 U.S. 
'680, ‘80 L.Ed. 1401. 

U.S.—Miller v. C. U R., C.C.A., 
84 F.2d 415. 

Xnterest held sufficient 

U..S.—^Muskegon Motor Specialties 

Co. V. C. I. R., C.C.A., 134 F.2d 
904, certiorari denied 64 S.Ct 42, 
320 U.S. 741, 8‘8 L.Ed. 440. 


Interests held iiLSufficieut 

(1) An interest of the value of 
ninety-six thousand dollars in the 
new corporation, as compared with 

' five hundred thousand dollars cash 
received, is not so substantial a part 
of the value of the new corporation 
that a genuine merger or consolida¬ 
tion exists.—Banner Mach. Co. v. 
Routzahn, C.aA.Ohio, 107 F.2d 147, 
certiorari denied '60 S.Ct. '713, 309 U. 
S. 676, 84 L.Ed. 1021, rehearing de¬ 
nied 60 S.Ct 896, 310 U.S. 656, 84 L, 
Ed. 1420. 

(2) Other interests.—^Anheuser- 
Busch, Inc., V. Helvering, C.CA., 11'5 
F.2d ^62, certiorari denied 61 S.Ct. 
739, 312 U.S. 739, 85 L.Bd. 1133. 

94. U.S.—Miller v. C. I. R., C.C.A., 
84 P.2d 415. 

95. U.S.—John A. Nelson Co. v. 
Helvering, 56 S.Ct. 273, 296 U.S. 
374, 80 L.Ed. 281. 

Lack of voting- rights 

The owner of preferred stock is 
not without substantial interest in 
the affairs of the issuing corpora¬ 
tion, although denied voting rights. 
—John A. Nelson Co. v. Helvering, 
supra, 

96. U.S.—^Le Tull© v. Scofield, Tex., 
60 S.Ct 313, '308 U.S. 416, -84 L.Ed. 
355. 

97. U.'S.—^Helvering v. Minnesota 
Tea Co„ 56 S.Ct. '269, 29’6 U.'S. 378, 
80 L.Bd. 2(84—^Helvering v. Peter¬ 
son, 56 S.Ct 269, 296 U.S. 378, '80 
L.Ed. 284—Miller v. C. I. R, C.C. 
A., 84 F.2d 415. 

Contra Helvering v. New President 
Corporation, C.C.A-, 122 P.2d 92. 
Exchange of stocks or assets for 
securities see supra §§ 198, 199. 

9S. U.S.-^C. 1. R. V. Webster's Es¬ 

tate, C.C.A.Fla., 131 F.2d 4‘26. 
Collection of taxes by suit see infra j 
§ 799. ' 


99. U.S.—^Helvering v. Schoellkopf, 
C.C.A., 100 F.2d 415. 

Transfer to corporation controlled 
by transferor generally see supra 
§ 191 c. 

1. U.S.—^Helvering v. Schoellkopf, 
supra. 

2. U.S.—C. T. Inv. Co. v. C. I. R., C. 
C.A., 88 P.2d 582. 

Control by creditors not intended 
The provision contemplates that 
old corporation or its stockholders, 
rather than its creditors, should be 
in dominant position of control im¬ 
mediately after transfer and not ex¬ 
cluded or relegated to a minority po¬ 
sition.—Helvering v. Cement Invest¬ 
ors. 62 set. 1125, 316 U.S. 527, 86 L. 
Ed. 1'649—^Helvering v. James Q. 
Newton Trust, 62 S.Ct. 1125, '316 U.S. 
5'27, 86 L.Ed. 164'9—^Helvering v. 

Newton, 62 S.Ct. 1125, 316 U.S. '527, 
86 L.Ed. 1649—^Helvering v. South¬ 
west Consol. Corporation, La., 62 S. 
Ct 546, 315 U.S. 194, '86 L.Ed. 789, 
rehearing denied i62 S.Ct 802, 315 U. 
S. 829, 86 L.Ed. 122'3, and 62 S.Ct. 
126.6, 316 U.S. 710, 86 L.Ed. 1776. 

3. U„S —Case v. C. I. R., C.C.A., 103 
F.2d 283—C. I. R. v. Schumacher 
Wall Board Corporation, C.C.A., 93 
P.2d 79. 

Passage of stock through intermedi¬ 
ate holders 

The provision was not intended to 
apply where there is a binding con¬ 
tract simultaneously performed by 
which stock merely passes through 
intermediate holders to those to 
whom contract compels immediate 
delivery.—Case v. C. I. R., C.C.A., 103 
F.2d '283—C. I. R, v. Schumacher 
Wall Board Corporation, C.C.A., 93 F. 
2d 79. 

4. U.S.-^. T. Inv. Co. v. C. I. R., a 
C.A., 88 F.2d 582. 
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trol of a corporation swrvives a reorg-anization,^ 
regardless of subsequent disposition of that con¬ 
trol and it has been said that the normal pattern 
of insolvency reorganization does not fit its re¬ 
quirements." 

In order for a transaction to come within the 
purview of the definition, there must be a continu¬ 
ity of interest on the part of the transferor corpo¬ 
ration, or its stockholders, in the transferee corpo¬ 
ration, ^ amounting to a control of the latter by the 
formerthe interest of the transferor or its stock¬ 
holders must continue to be definitely represented 
in substantial measure in the transferee, and must 
be definite and material and represent a substantial 
part of the value of the thing transferred.^® It is 
not essential that the stockholders of the transferor 
acquire stock in the transferee substantially in pro¬ 
portion to their former interests but the re¬ 
quirement of the statute is not met where the con¬ 
trolling stockholder in the transferee corporation 
retains, in place of a former substantial interest, 
a mere qualifying share in the transferor corpora- 

tion.i2 

Particular transactions have been held to be^^ or I 


not to be^^ within the statute. The statute is not 
satisfied by the fact that the transferor’s principal 
stockholder became a manager for the transferee in 
the territory formerly occupied by the transferor.^® 

§ 205. Distribution Pursuant to Reorganiza¬ 
tion 

Under the governing principles of the revenue stat¬ 
utes, property or money distributed to stockholders by a 
corporation pursuant to a reorganization plan may be 
exempted from tax unless such distribution has the ef¬ 
fect of the distribution of a taxable dividend. 

A statutory provision that no gain shall be rec¬ 
ognized from an exchange where a corporation dis¬ 
tributes, in pursuance of a plan of reorganization, 
property or money, received by it in exchange, oth¬ 
er than stock or securities permitted by other pro¬ 
visions to be received, in return for property, with¬ 
out recognition of gain, has as a main purpose the 
prevention of tax evasions through distribution, as 
capital gains, of what is in effect dividends out of 
earnings, thus avoiding higher surtax rates.^® In 
this provision, distribution means distribution to 
stockholders and not payment of corporate debts 
thus cash received on the sale of a corporation’s 


5 . TJ.S.—Case v. C. I. R., C.C.A., 103 
F.2d 283—C. I. R. v. Scliumacher 
Wall Board Corporation, C.C.A., 93 
F.2d 79. 

e. U.S.—Case v. C. I. R., C.C.A., 10'3 
F.2d 2*83—C. I. R. v. Schumacher 
Wall Board Corporation, C.C.A., 93 
F.2d 79. 

7. U.S.—Helvering- v. Southwest 

Consol. Corporation, La., 62 S.Ct. 
546, 315 U.S. 194, 86 L.Ed. 789, 
rehearing denied 62 S.Ct. 802, 315 
U.S. 829, 86 L.Ed. 1223, and 62 
S.Ct, 1266, 316 U.S. 710. 86 L.Ed. 
1776. 

Where Tbankruptcy trustee sold at 
public auction all of bankrupt com¬ 
pany’s assets to bankrupt's sole pre¬ 
ferred stockholder, who sold all such 
assets to a new company in ex¬ 
change for all of new company’s cap¬ 
ital stock and the assumption of lia¬ 
bility on stockholder’s notes for bal¬ 
ance due the trustee, and purpose of 
transactions was to extinguish lia¬ 
bility under leases which bankrupt 
had been unable to cancel, the new 
company was a new enterprise rath¬ 
er than a continuation of bankrupt 
company and hence there was no re¬ 
organization within the provision.— 
B. W. Klein Co. v. C. I. R.. C.C.A., 
1 ^ 2 ^ F.2d 871, certiorari denied B. W. 
Klein Co. v. Helvering, 62 S.Ct. 907, 
315 U.S. SI'S, 86 L.Ed. 121'6. 

8 . U.S.—D. W. Klein Co. v. C. I. R., 
supra—^Weicker v. Howbert, C.'C. 
A.C 0 I 0 ., 103 F.2d 105. 

Continuity of interest generally see 

supra § 203. 


Acquisition of control through bonds 
Where company which owned all 
stock and most of bonds of bankrupt 
company acquired over eighty per 
cent of stock in taxpayer corpora¬ 
tion, which was organized to take 
over bankrupt’s property purchased 
by first company at bankruptcy sale, 
there was a reorganization, within 
meaning of the provision, notwith¬ 
standing first company acquired con¬ 
trol of taxpayer by virtue of owner¬ 
ship of bonds, rather than of stock, 
of bankrupt.—^Prairie Bu Chien-Mar- 
quette Bridge Co. v. C. I. R-, C.C.A., 
142 F.2d 624. 

9. U.S.—Welcker v. Howbert, C.C.A. 
Colo., 103 P.2d 105. 

10 . U.S.—^Weicker v. Howbert, su¬ 
pra, 

11 . U.S.—^Weicker v. Howbert, su¬ 
pra. 

12 . U.S.—^Weicker v. Howbert, su¬ 
pra, 

13. U.S.—^Prairie Bu Chien-Mar- 
quette Bridge € 0 . v. C. I. R., C.’C. 
A,, 142 F.2d 624—C. I. R. v. Food 
Industries, C.C.A, 101 F.2d 748— 
€. I. R. V. Kolb, C.C.A., 100 F.2d 
920—Helvering v. Schoellkopf, C. 
C.A., 100 F.2d 415—Lea v C. I. R., 
C.C.A., 9'6 F.2d 5‘5—^Helvering v. 
Leary, C.’C.A., 93 P.2d 18 2*6—C. T. 
Inv. Co. V. C. I. R., C.C.A., 8‘8 F.2d 
582—Toklan Royalty Corp. v. 
Jones, D.C.Okl., -58 P.Supp. 967— 
Bremer v. White, B.C.Mass., 10 F. 
Supp. 9. 


Dissolution of holding company 
Where for purely business reasons 
holding company, whose assets con¬ 
sisted largely of operating compa¬ 
ny’s common stock, transferred 
much stock and miscellaneous assets 
to operating company, and was dis¬ 
solved, and in return operating com¬ 
pany assumed holding company’s 
debts and issued new common stock 
and bonds to the holding company’s 
stockholders who came into control 
of operating company, the transac¬ 
tion was within definition.—G. I. R 
V. Whitaker, C.C.A,, 101 F.'2d 640. 

14. U.S.—^Helvering v. Southwest 
Consol. Corporation, La., 62 S.Ct 
1546, Sl'o U.S. 194, 86 L.Ed. 789, re¬ 
hearing denied 62 S.Ct. 'S 02 , 315 
U.S. 829, 86 L.Ed. 1223, and 62 S. 
’Ct. 1266, 316 U.S, 710, 86 L.Ed. 
1776—Bondholders Committee, 
Marlborough Investment Co., First 
Mortgage Bonds v. C. I. R., 62 S.Ct. 
537, 315 U.S. 189, 8’6 L.Ed. 784— 
Morgan v. Helvering, C.C.A., 117 
P.2d 334—Case v. C. I. R., 103 F. 
2 d 28*3—^Weicker v. Howbert, C.C. 
A.G 0 I 0 ., 103 F.2a 105. 

15. U.S.—Cortland Specialty Co. v. 
C. I. R., C.C.A., ‘60 F.2d 937, cer¬ 
tiorari denied 53 S.Ct. 316, 288 U.S. 
599, 77 L.Ed. 975. 

16. U.S.—^Helvermg v. Minnesota 
Tea Co., C.C.A., 89 F.2d 711, af¬ 
firmed 58 S.Ct. 393, 302 U.S. 609, 
i82 L.Ed. 474. 

17. U.S.—Helvering v. Minnesota 
Tea Co., supra. 
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assets and distributed to its stockholders, in pursu¬ 
ance of a reorganization plan, only for the purpose 
of having them use it for the payment of its debts, 
is not exempt from tax as a distribution.^^ 

The Internal Revenue Code, 26 U.S.C.A. § 112 
(c) (2), and similar statutes, imposing a tax where 
a distribution made in pursuance of a plan of re¬ 
organization has the effect of the distribution of 
a taxable dividend, are not restricted to the ex¬ 
change of stock and assets of two corporations, but 
apply to recapitalization of a single corporation;^^ 
and distribution to corporate stockholders, as well 
as to individual ones, is included.-^ The definition 
of “dividend” contained in the Internal Revenue 
Code, 26 U.S.CA. § 115 (a), defining “dividend” 
for the purpose of the whole title, is infused into 
these provisions and, since under § 115 (a) a 
distribution out of accumulated earnings and profits 
is a “dividend,such a distribution has the effect 
of the distribution of a taxable dividend under § 
112 (c) (2) and similar statutes.^S The phrase “a 
taxable dividend,” as used in the section referred 
to, means that the distribution is really of profits 
and not of capital.^^ The effect of the section is 
to require that a distribution made in pursuance of 
a plan of reorganization be treated as an ordinary 
dividend instead of as profit from a sale, if such 
distribution has the effect of an ordinary divi- 
dend.^5 Other constructions of the provisions are 
set out in the note.^® 


Exemption of stock or securities distributed. The 
purpose of a statutory provision that if there is 
distributed, in pursuance of a plan of reorganiza¬ 
tion, to a shareholder in a corporation a party to 
the reorganization, stock or securities therein or in 
another corporation a party to the reorganization, 
without the surrender by him of stock or securities 
in such a corporation, no gain to the distributee 
from the receipt of such stock or securities shall be 
recognized, is to permit, through reorganization, the 
shifting of funds or assets from one bona fide cor¬ 
poration to another under the same control in or¬ 
der to meet changing conditions and needs making 
such a transfer desirable.^'^ In such provision, the 
word “distributed” is used in its usual and common¬ 
ly accepted sense.^S The exemption of a stock div¬ 
idend, declared in connection with reorganization, 
from taxation as income has also been upheld with¬ 
out reference to such a statute. 

The elimination, from later revenue acts, of a 
statutory provision exempting stock distributed pur¬ 
suant to a reorganization plan does not affect a 
transaction completed while the provision was in 
effect but actual receipt of stock by distribu¬ 
tion, as distinguished from the mere acquisition of 
the right to receive such distribution, must be 
shown to have occurred while the provision was 
in effect. 


18. IT.S.—Minnesota Tea Co. v. Hel- 
verm^, 58 S.Ct 393, 302 U.S. 609, 
82 L.Ed. 474. 

Season for rule 

‘‘The preliminary distribution to 
the stockholders was a meaningless 
and unnecessary incident in the 
transmission of the fund to the cred¬ 
itors, all along intended to come to 
their hands. . . . The relation 

of the stockholders to the matter 
was that of a mere conduit.”—Min¬ 
nesota Tea Co. v. Helvering, 58 S.Ct. 
393, 395, 302 IJ.S. 609, 82 L.Ed. 474. 

19. U.S.—C. I. R. V. Bedford’s Es¬ 
tate, 6‘o S.Ct. 1157. 

Dividends taxable as ordinary divi¬ 
dends see supra §§ 131-145, 

20. U.S.—Rose v. Little Inv. Co., C. 
C.A.Ga., 86 P.2d 50. 

21. U.S.—^C. L R. V. Bedford's Es¬ 
tate, 'Q'o S.Ct. 11*57. 

^ U.S.—C. I. R. V. Bedford's Es¬ 

tate, supra. 

2S. U..S.—'C. I. R. V. Bedford's Es¬ 
tate, supra—Love v. C. I. R., C.C. 
A., 113 E.2d 236. 

24. U.S. —Rose v. Little Inv. Co., C. 
G.A.Ga., '8.6 F.2d 50. 


25. U.S.—Love v. C. I. R.. C.C.A., 

113 P.‘2d 236. 

28. Entire distribution held taxable. 
—C. I. R. V. Forhan Realty Corpora¬ 
tion, C.C.A,, 75 F.2d 268. 

The definition of a “partial liqui¬ 
dation” in the Internal Revenue 
Code, 2'6 U.S.C.A. § 115 (i), being 
specifically limited to use in § 11'5, 
cannot be carried over to § 112; 

where corporation was recapitalized 
because it had incurred book deficit 
by charging stock dividends against 
surplus account, so that under state 
law it could not pay dividends de¬ 
spite large earnings, and, pursuant 
to recapitalization plan, taxpayer 
exchanged stock, for cash and new 
stock of less par value, realizing a 
gain as result of increased market 
value, income from the transaction 
was taxable as having “effect of the 
distribution of a taxable dividend,” 
and was not taxable merely as capi¬ 
tal gain resulting from “partial 
liquidation.”—C. I. R. v. Bedford’s 
Estate, 65 S.Ct. 1157. 

Trausaotions held within statute 
U.S.—Love V. C. 1. R., O.C.A., 113 P. 

2d 23'6—^Rose v. Little Inv. Co., C. 

C.A.Ga., 86 P.2d 50—C. I. R. v. 

Owens, C.C.A., 69 F.2d 697. 

350 


Transaction held within treasury 
regulation 

U.S.—C. I. R. v. Kolb, C.aA., 100 P. 
'2d 920. 

27. U.S.—Coca-Cola Co. v. U. S., 47 
F.Supp. 109, 97 CtCl. 241. 

Where stock certificates are sur¬ 
rendered, the transaction is not 
within the provision and a treasury 
regulation dealing exclusively with 
transactions described in the provi¬ 
sion is inapplicable.—C. I. R. v. Von 
Gunten, C.C.A., 76 P.2d 670. 
Transactions held witliin provision 
U.S.—Helvering v. Kaufmann, C.C. 
A., 136 F.2d 356—Lea v. C. L R., C. 
C.A., 96 F.2d 55—Coca-Cola Co. v. 
U. S., 47 F.Supp. 109, 97 CtCl. 241 
—Bremer v. White, D.C.Mass., 10 
F.Supp. '9. 

Transaction held not within provi¬ 
sion 

U.,S.—Morgan v. Helvering, C.C.A., 
117 F.2d '334. 

2a U.S.—C. 1. R. V. Levi, C.C.A., 136 
F.2d 366. 

29. U.S.—^Morainville v. C, I. R., C. 
CA., r35 F.'2d 201. 

30. U.S.—Coca-Cola Co. v. U. S., 47 
F.Supp. 109, 9 7 CtCl. 241. 

31. U.S.—C. I. R. V. Levi, C.C.A., 
136 F.2d 366. 
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J. TAX PEB.IOD AND INCOME ATTRIBTJTABU3 THERETO 


§ 206. In General 

While there has been some variety of judicial expres¬ 
sion as to the taxable period of income, the general 
rule Is that income is taxable for the year in which it 
was actually or constructively received, in the case of a 
taxpayer on the cash basis, or, in the case of a taxpayer 
on the accrual basis, the year in which the Income ac¬ 
crued. 

Income is taxable in the year in which it is de¬ 
rived or realized,^2 which, at least in the case of 


taxpayers on the cash basis,ordinarily is the year 
in which it w’as received by them,^^ or, in the case 
of taxpayers on the accrual basis, the year in which 
the income accrued, even though it was not then 
received.25 There has, however, been some variety 
of j'udicial expression as to the period in which in¬ 
come is taxable,^® the nature of the income being 
sometimes a determining factor,37 and the ques¬ 
tion of whether or not, in a particular case, in- 


32 . U.S.—U. S. Cartridge Co. v. U. 
S., Ct.CL, 52 S.Ct. 243, 2S4 U.S. 
511 , 76 L.Ed. 431—Richards* Es¬ 
tate V. C. I. R., aC.A., 150 F.2d 837 
—Helvering v. Roth, C.C.A, 11'5 F. 
2d 239—U. S. V. Utah-Idaho Sugar 
Co., CC.A.Utah, 96 F.2d 756. cer¬ 
tiorari denied 59 S.Ct. 95, 305 U.S. 
631, 83 Li. Ed. 404—Big Lake Oil 
Co. V. C. I. R., C.C.A., 95 F.‘2d STS 
—U. S. V. Amalgamated Sugar € 0 ., 
C.C.A.Utah, 72 F.2d 755—C. I. R. v. 
Coastwise Transp. Corporation, C- 
G.A., 71 ,F.2d 10-4, certiorari denied 
Coastwise Transportation Corpora¬ 
tion V. C. I. R., 55 S.Ct. 110, 293 
U.S. 595, 79 L.Ed. 6S9—Little War 
Creek Coal Co. v. U. S., D.C.W.Va., 
25 F.Supp. 764, reversed on other 
grounds U. S. v. Little War Creek 
Coal Co., 104 F.2d 483. 

Transfer by taxpayer 

The tax is imposed immediately 
when the income is derived, actually 
or constructively, and it attaches be¬ 
fore such income passes from the 
recipient hy a transfer to take effect 
in the future.—Reynolds v. McMur- 
ray, C.C.A.Wyo., 60 F.2d 843, certio¬ 
rari denied McMurray v. Reynolds, 
53 S.Ct. 222, '287 U.S. 664, 77 L.Ed. 
■573. 

33. U.S.—^Helvering v. Horst, '61 S. 
Ct. 144, '311 U.S. 112, 85 L.Ed. 75, 
131 A.L.R 6'5'5—D. D. Oil Co. v. C. 
I. R., C-C.A.Tex., 147 F.2d 936— 
Farrell v. C. I. R., C.C.A.Tex., 134 
P.2d 193, certiorari denied 64 S.Ct. 
47. 320 U.S. 745, 88 L.Ed. 442— 
Muhleman v. Hoey, C.C.A.N.T., 124 
p.2d 414—Duran v. O. I. R., C.C.A, 
123 P.*2d 324—C. I. R. v. Chandler, 
C.C.A., 89 P.2d 332—Marine Trans¬ 
port Co, V. C. I. R., C.C.A.Ala., 77 
P.2d 177—Elrod Slug Casting 
Mach. Co. V, O’Malley, D.C.Neb., 57 
F.Supp. 915—^Nunnally Inv. Co. v. 
U. S., Ct.CL, 36 F.Supp. 3‘32, af¬ 
firmed 62 S.Ct. 1064, 31'6 U.S. 2'58, 
'8-6 L.Ed. 1455, 140 A.L.R. 792— 
Goodhue v. U. S., Ct.CL, 17 F.Supp. 
86, certiorari denied 57 S.Ct. T8'S, 
301 U.S. 686, 81 L.Ed. 1344. 

Operation of cash method of ac¬ 
counting see infra § 624. 

Payment to assignee 
Where a taxpayer on the cash ba¬ 
sis assigned certain sums due him, 
but the circumstances were such 


that the sums were nevertheless in¬ 
come to him, they were held income 
in the year in which they were paid 
to the assignee.—Duran v. C. I. R., 
C.C.A, 123 F.2d 3-24. 

34. U.S.—Security Flour Mills Co. 
V. C. I. R., 64 S.Ct. 596, 321 U.S. 
281, 88 L.Ed. 725—^Maryland Cas¬ 
ualty Co. V. U. S., CtCL, 40 S.Ct 
155, 251 U.S. 342, 64 L.Ed. 297— 
Texon Oil & Land Co. of Texas 
V. U. S., aC.ATex., 115 F.2d 647— 
Caldwell v. U. S., C.C.A.I11., 102 
P.2d 607—C. I. R. V. Cleveland 
Trinidad Paving Co., Ohio, C.C.A., 
62 F.2d 8'5—Burnet v. North Amer¬ 
ican Oil Consolidated, C.C.A., 50 P. 
2d 752, affirmed '52 'S.Ct. 613, 28'6 
U.S. 417, 76 L.Ed. 1197—Cleveland 
Ry. Co. V. C. I. R., C.C.A, '36 F.2d 
347, certiorari denied Cleveland 
Ry. Co. V. Lucas, 50 S.Ct. 348, 281 
U.S. 743, 74 L.Ed. 1156—U. S. v. 
National City Bank of New York, 
D.C.N.T., 21 F.Supp. 791. 

Receipt by agent of taxpayer 

(1) Income received by an agent 
of the taxpayer may be deemed in¬ 
come to the taxpayer in the year in 
which it is received by the agent, 
notwithstanding the agent does not 
actually turn it over until a subse¬ 
quent year.—Maryland Casualty Co. 
V. U. S., Ct.Cl., 40 S.Ct. 155, 2‘51 U. 
S. 342, 64 L.Ed. 297. 

(2) Where a syndicate of which 
taxpayer was a member terminated 
its operations in a particular year, 
undistributed profits held by the 
manager of the syndicate as agent 
for the purposes of settling the busi¬ 
ness of the syndicate and making 
distributions among its members 
and not for future business, were 
considered taxable for the year in 
which operations terminated, not¬ 
withstanding the amount due was 
not ascertained or paid until a sub¬ 
sequent year.—Heinz v. C. I, R., C.C. 
AGa., 70 P.2d 461. 

35. U.S.—^Brown v. Helvering, '54 S. 
Ct. 356, 291 U.S. 193, 78 L.Ed. 725 
—Franklin County Distilling Co. v. 
C. I. R., C.C.A, 125 P.2d 800—C. I. 
R. V. North Jersey Title Ins. Co., 
C.C.A, 79 P.2d 492—Lichtenberger- 
Ferguson Co. v. Welch, C.C.A.Cal., 
54 P,2d 570—Taylor v. C. I. R., C. 
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f C,A, 51 P.2d 915, certiorari denied 
' '52 S.Ct. 265, 284 U.S. 689, 76 L. 
Ed. ‘581. 

D.C.—Evergreen Cemetery Ass’n v. 
Burnet, 45 F.2d 667, »59 App.D.C. 
397. 

N.Y.—Guaranty Trust Co. of New 
York V. New York & Queens Coun¬ 
ty Ry, Co., 11 N.Y.S.2d 1006, 257 
App.Div. 824. 

Ti-me of accrual of items under ac¬ 
crual method see infra § 623 b. 

36. U.S.—Moore v. Thomas, C.C.A 

Tex., 131 P.2d 611—West v. C. I. 
R., C.C.A, 131 F.2d 4 . 6 —C. I. R. v. 
Cleveland Trinidad Paving Co., 
Ohio, C.C.A., 62 P. 2d S'5—Grays' 

Harbor Motorship Corporation v. 
U. S., CLCL, 45 P.2d 259, certio¬ 
rari denied 52 S.Ct. 11, 2‘S4 U.S. 
627, 76 L.Ed. 534. 

Receipt or right to income 

If income has neither actually 
been received during the taxable 
year, nor the right to its receipt 
been definitely fixed during that 
year, as to both the existence of an 
obligation on the part of the payor 
and the amount to be paid, such in¬ 
come is properly to be allocated only 
to that year in which it was in fact 
received or in which the right to re¬ 
ceipt became fixed and liquidated.— 
D. D. Oil Co. V. C. I. R., C.C.ATex, 
147 F.2d 936—C. 1. R. v. R. J. Dar¬ 
nell, Inc., C.C.A, 60 P.2d 82—Old 
Merchants Nat. Bank & Trust Co. of 
Battle Creek v. U. S., D.C.Mich., 3‘6 
F.Supp. 961, affirmed C.C.A, Old- 
Merchants Nat. Bank & Trust Co. of 
Battle Creek v. U. S., 117 P.2d 737. 

37. Income from trust funds is tax¬ 
able as of the time it is severed 
from the corpus that produces it.— 
Wells V. C. I. R., C.C.A, 63 P.2d 425, 
reversed on other grounds 53 S.Ct. 
761, 289 U.S. 670, 77 L.Ed. 1439. 
Premiums earned 

Under a statute requiring insur¬ 
ance companies to include in income 
premiums “earned” during the tax¬ 
able year, premiums paid to a title 
insurance company for policies guar¬ 
anteeing realty titles have been held 
earned when paid, as against the 
contention that such premiums are 
not earned until the outstanding pol¬ 
icies of the company have died.— 



§ 206 


INTERNAL REVENUE 


47 c.j.a 


come is taxable in tlie year of receipt depends, in 
the final analysis, on the facts peculiar to such 
case.SS Items of income which come into existence 
in one year should not be integrated in a different 
year,but, where the exact time at which profits 
were realized in a particular transaction is inde¬ 
terminable, the taxpayer is sometimes permitted to 
apportion them over more than one year.^® In the 
determination of the taxable period of income, prin¬ 
ciples of law governing transactions between pri¬ 
vate persons generally have been applied, such as 
the rule that the various instruments executed in 
the course of a transaction are to be construed in 
pari materia,and the rule that title passes when 
the parties intend that it should pass and that such 


intention is to be gathered from the contract and 
conduct of the parties.^2 

As regards the effect of the presence or absence 
of restrictions on the use and disposition of income, 
it has been held that money actually received in a 
particular year under a claim of right without le¬ 
gal restriction as to its use and disposition is tax¬ 
able in that year, ^2 although it has also been held 
that income is income in the year of its receipt not¬ 
withstanding it is subject to limitations on its use 
and disposal.^4 Whether or not income is taxable 
for a particular year must be determined in the 
light of conditions existing at the end of such year, 
without regard to subsequent events,'^2 such as the 
likelihood of later losses or expenses.^^ An item 
is not taxable in any ^^ear prior to that in which its 


American Title Co. v. C. I. R*, C.C. 
A., 76 F.2d 332. 

Profits from construction of special 
macliiiLe 

Manufacturer constructing- special 
machine for particular purpose was 
warranted in accounting for profits 
in year contract was completed.— 
Rice, Barton & Fales v. O. I. R., C.C, 
A., 41 F.2d 339. 

38. U.S.—First Nat Bank v. C. I. 

R. , C.C.A., 107 F.2d 141—Kansas 
City Southern Ry. Co. v. C. I. R., 
C.C.A., 75 F.2d 786. 

39. U.S.—Athens Roller Mills v. C. 
I. R., C,C.A., 136 F.2d 125—Palmer 
V. Bender, C.C.A.La., 57 P.2d 32, re¬ 
versed on other grounds 53 S.Ct. 
225, 287 U.S. 551, 77 L.Ed. 489—U. 

S. V. Norwich & W. B. Co., I>.C. 
Mass., 16 P.2d 944. 

Accrual for proper year re( 3 .TUrea 
The fact that the taxpayer is on ; 
the accrual basis does not permit 
him to attribute an item of income 
to any year he pleases; the income 
must be properly and legally accru- 
abie in the year to which the tax¬ 
payer has attributed it.—^Electric 
Storage Battery Co. v. Rothensies, 
D.C.Pa., 57 F.Supp. 731. 

Item erroneously reported for prior 
year 

A mistake made in one year by er¬ 
roneously including certain items of 
income cannot be offset by excluding 
the items in a later year m which 
they are properly returnable.—^Mt. 
Vernon Trust Co. v. Commissioner 
of Internal Revenue, C.C.A., 75 P.2d 
938. certiorari denied 56 S.Ct. 99, 295 
U.S. 587, 80 UEd. 415. 

40. U.S.—^Vincent v. McLaughlin, C. 
G.A.Cal., 61 F.2d 657, certiorari 
dismissed 53 S.Ct. ‘508, 288 U.S. 
618, 77 L.Ed. 990. 

41. U.S,—^D. D. Oil Co. V. C. I. R., 
C.C.A.Tex., 147 F.2d '936. 

42. U.S. — Chaplin v. C. I. R., C.C.A., 
136 F.2d 29-S—Barde Steel Prod¬ 


ucts Corp. V. C. I. R., C.C.A., 40 F. 
2d 412, certiorari denied Barde 
Steel Products Corporation v. Bur¬ 
net. 51 S.Ct. 30, 282 U.S. 853, 75 
L.Ed. 756. 

Transfer of stock to legatee 

Title to stock was held to pass to 
legatee at date of agreement by 
executors and trustees, before will 
was probated, that legatee should re¬ 
ceive it.—^Matthiessen v. U. S., 65 Ct. 
Cl. 484, certiorari denied 49 S.Ct 13, 
278 U.S. 609, 73 L.Bd. 535. 
Circumstances not establishing pas¬ 
sage of title 

U.S.—Barde Steel Products Corpora¬ 
tion V. C. I, R., C.C.A., 40 F.2d 412, 
certiorari denied Barde Steel 
Products Corporation v. Burnet, '51 
S.Ct. 30, 232 U.S. 853, 75 L.Ed. | 
756. 

43. U.S.—C. I. R. V. Security Flour 
Mills Co., C.C.A., 13>5 F.2d 165, af¬ 
firmed Security Flour Mills Co. v. 
C. I. R., 64 S.Ct. '596, 321 U.S. 281, 
88 L.Ed. 725—^Penn v. Robertson, 
C.C.A.N.C., 115 F.2d 167—Renwick 
V. U. S., C.aA.Ill., 87 P.2d 123. 

44. I>.C.—Standard Slag Co. v. C. I. 
R., 53 F.2d 820, 52 App.R.C. 8. 

Restrictions on marketability of 
stock interest 

An employee's share of profits re¬ 
ceived in the form of stock placed in 
trust was held taxable in the year of 
its receipt, notwithstanding the mar¬ 
ketability of his stock interest was 
restricted by the terms of the trust. 
—Rodrigues v. Edwards, D.G.N.T., 33 
F,2d 100'3, affirmed, C.C.A., 40 F.'2d 
408. 

45. U.S.—^Athens Roller Mills v. C. 
I. R., C.C.A., 136 F.2d 125—Sneed v. 
C. L R., C.C.A.Tex., 119 F.2d 767, 
rehearing denied 121 P.2d 725, cer¬ 
tiorari denied Thompson v. Helver¬ 
ing, 62 S.Ct. 297, 314 U.S. 686. 86 
L.Bd. 549—^Penn v. Robertson, C.C. 
A.N.C., 115 F.2d 167—Automobile 
Ins. Co. of Hartford, Conn. v. C. I. 
R., C.C.A., 72 F.2d 265—Peyton Du- 
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Pont Securities Co. v. C. I. R., C.C. 
A., 66 P.2d 718—Shellabarger v. C. 
I. R., C.C.A., 38 P.2d 566—McMur- 
ray v. Reynolds, D.C.Wyo., 38 P.2d 
480—Lewis v. O^Malley, D.C.Neb., 
49 F.Supp. 173, reversed on other 
grounds, C.C.A., 140 P.2d 735. 
Annual basis of accounting see infra 
§ 521. 

Loss over period of years 
The mere fact that a loss occurred 
over a period of years does not mean 
that there could be no taxable income 
for one or more of those years.— 
Huntington Securities Corporation v. 
Busey, D.C.Ohio, 26 F.Supp. 849, re¬ 
versed on other grounds, C.C.A-, 112 
P.2d 368. 

VTarrauties and covenants made by 
the taxpayer do not keep a transac¬ 
tion inchoate so as to justify him in 
excluding an amount otherwise to be 
reported as income.—^Agne v. U. S., 
42 F.Supp. 66, 95 Ct.CL 109. 

46. U.S.—^Heiner v. Mellon, Pa., 58 
S.Ct. 926, 304 U.S. 271, 82 L.Ed. 
1337, mandate conformed to Mel¬ 
lon V. Heiner, D.C., 30 F.Supp. 948 
— C. I. R. V. Security Flour Mills 
Co., C.C.A., 135 F.2d 165, affirmed 
Security Flour Mills Co. v. C. I. R., 
64 S.Ct. 596, 321 U.S, 281, 88 L.Ed. 
725. 

Tax period as affected by liability to 
restore income received see infra 
§ 221 . 

Distinction from basis of financial 
statement 

The basis for a showing of yearly 
Income may be very different from 
that of financial condition, for, while 
the probability of future loss may 
well enter into an honest statement 
of financial condition, it is not deter¬ 
minative of actual income, with which 
alone the tax law is concerned.— 
Barde Steel Products Corporation v. 
C. I. R., C.C.A., 40 P.2d 412, certiorari 
denied Barde Steel Products Corpo¬ 
ration V. Burnet, 51 S.Ct 30. 282 U.S. 
853, 75 L.Ed. 756. 
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amount can be estimated witb reasonable certain¬ 
ty, ^7 and property or money, the collection of which 
is contingent or questionable, should not be includ¬ 
ed for any year when such uncertain condition ex- 

It has been broadly asserted that, under whatev¬ 
er system the taxpayer makes his return, the items 
of income must have relation to the business done 
within the year for which the income tax is paid,^^ 
and that computation of income must be based on 
transactions occurring within the taxable period.^® 
It is clear, however, that the income taxable in any 
one year is not limited to that derived from the 
taxpayer's activities occurring in that or any other 
single year;^^ the receipt of income or the accrual 
of the right to receive it within the tax year is the 
test of taxability, not the time it has taken the 
taxpayer to earn it or the duration of his invest¬ 
ments which have finally resulted in profit®^ 

Constructively received income. Income may be 
received constructively within the rule rendering 
income taxable in the year of its receipt,in which 
case the income is taxable for the year during 
which the amount has become definitely liquidated 
and made available to the taxpayer without re¬ 
striction.®^ Thus income which is earned in a par¬ 
ticular year and allocated or credited to a taxpayer, 
and which he has an unqualified right to withdraw, 
is subject to the tax for that year whether or not 
he actually receives it;®^ but, conversely, the tax¬ 
payer is in constructive receipt of taxable income in 


a particular year only if, during such year, the 
amount is definitely ascertained and made subject 
to his unrestricted control.®® 

Claims involved in litigation. Where a claim is 
involved in, and contingent on the outcome of, liti¬ 
gation, it is not taxable income until termination of 
the litigation and adjudication of the taxpayer’s 
right to the proceeds,®'^ and until the proceeds be¬ 
come available to the taxpayer or subject to his 
control and disposition.®® Ordinarily this does not 
result imtil judgment has been entered,®^ and, it has 
been held, until the time for appeal has expired,®® 
or, if an appeal has been taken, until the appeal is 
determined.®^ However, income is not always at¬ 
tributable to the year in which the judgment is 
rendered or the litigation is finally terminated ;®2 
where, notwithstanding the litigation, the taxpayer 
has actually received the income, it may be tax¬ 
able for the year in which it was so received, al¬ 
though final decision in the litigation was not ren¬ 
dered until a subsequent year;®® and under some 
circumstances the income may be attributable to a 
year subsequent to the year in which judgment was 
obtained.®^ Income impounded pending the out¬ 
come of litigation was held taxable in the year in 
which it was paid over, rather than the year in 
which it was earned, where, throughout the year in 
which the money was earned, the taxpayer had no 
right to demand that the money be paid over and 
it was uncertain who would be declared entitled to 
the money.®® However, the mere fact that funds 


47. U.S.—Taylor v. C. I. R., C.C.A., 
89 F.2d 465, certiorari denied 58 
S.Ct. 48, 302 U.S. 727, 82 L.Ed. 561 
—Baltimore & O. R. Co. v. C. I. R., 
C.C.A., 78 F.2d 460. 

48. U.S.—C. I. R. V. Timken, C.C.A., 
141 F.2d 625—Obispo Oil Co. v. 
Welch, D.C.CaL, 48 F.2d 872, cause 
remanded, C.C.A., Welch v. Obispo 
Oil Co., 61 P.2d 1045. 

Contingent rights or claims as con¬ 
stituting income see supra § 98. 

49. U.S.—Lfichtenberger - Fergruson 
Co. V. Welch, C.C.A.CaL, 54 F.2d 
570. 

60. U.S.—^Virginia-Lincoln Furniture 
Corporation v. C. I. R., C.C.A., 56 F, 
2d 1028. 

51. U.S.—Guaranty Trust Co. of 
New York v. C. I. R.. N.T., 58 S. 
Ct 673, 303 U.S. 493. 82 L.Ed. 975 
—^Mineral Mining Co. v. U. S., !>. 
C.Wis., 46 F.Supp. 503, affirmed, 
C.C.A., 143 F.2d 51. 

52. U.S.—Guaranty Trust Co. of 
New York v. a I. R., N.Y., 68 S. 
Ct. 673, 303 U.S. 493, 82 L.Ed. 975. 

63. U.S.—Farrell v. a L R., C.CLA. 

Tex, 134 F.2d 193, certiorari de- 

47 C. J.S.—23 


nied 64 S.Ct. 47, 320 U.S. 745, 88 
L.Ed. 442—Penn v. Robertson, C. 
C.A.N.C., 115 F.2d 167. 

Constructive receipt generally see 
infra § 624. 

54. U.S.—Penn v. Robertson, C.C. 
A.N.C., 115 P.2d 167. 

55. U.S.—Raleigh v. U. S., Ct.Cl., 5 
F.Supp. 622. 

jD.C.—U nion Guardian Trust Co. v. 
Burnet, 64 F.2d 712, 62 App.U.C. 
74. 

56. U.S.—^Penn v. Robertson, C.C.A. 
N.C., 115 P.2d 167. 

Constructive receipt held not shown 
U.S.—Case v. C. I. R., C.C.A., 103 
F.2d 283. 

57. U.S.—^London-Butte Gold Mines 
Co. V. C. I- R., C.CA., 116 P.2d 478. 

Compromise of claims see infra § 
208. 

5a U.S.—^Farrell v. C. I. R., C.C.A. 
Tex^ 134 F.2d 193, certiorari denied 
64 S.Ct, 47, 320 U.S. 745, 88 L.Ed. 
442. 

59. U.S.—-H. Liehes & Co. v. C. L 

R., C.C.A, 90 F.2d 932. 
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eo. U.S.—H. Llebes & Co. v. C. I. E., 
supra. 

61. U.S.—^Richard's Estate v. C. I. 
R, C.C.A, 150 P.2d 837~-Lynch's 
Estate V. C. I. R., C.C.A., 150 F.2d 
747, certiorari denied 66 S.Ct. 336— 

H. Liebes & Co. v. C. L R., C.C.A., 
90 F.2d 932, 

62. U.S,—C. I. R. V, Brooklyn Union 
Gas Co.. C.C.A., 62 F.2d 505—Elec¬ 
tric Storage Battery Co. v. Rothen- 
sies, D.C.Pa., 57 F.Supp. 731, af¬ 
firmed, C.C.A., 162 F.2d 521. 

63. U.S.—North American Oil Con¬ 
solidated V. Burnet, Cal., 52 S.Ct. 
613, 286 U.S. 417, 76 L.Ed, 1197— 
O. L R. V. Brooklyn Union Gas Co., 
C.C.A., 62 P.2d 505—Board v. C. 

I. R., C.C.A., 51 P.2d 73, certiorari 
denied 52 S.Ct 35, 284 U.S. 658, 76 
L.Ed. 557. 

64. Postponement of finality of 
judgment 

U.S.—Electric Storage Battery Co. v. 
Rothensies, D.C.Pa., 57 F.Supp. 731, 
affirmed, C.C.A., 152 F.2d 521. 

65. U.S.—^North American Oil Con¬ 
solidated V, Burnet, 52 S.Ct. 613, 
286 U.S. 417. 76 L.Ed. 1197. 
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are impounded pending the outcome of litigation 
does not necessarily require that the income be 
reported only when the litigation is terminated and 
the funds finally received.®^ 

Promissory obligations. It has been judicially 
recognized that the authorities are somewhat di¬ 
vided on the question of whether or not the tax¬ 
payer’s receipt of a note or other promissory obli¬ 
gation constitutes income to him for the year in 
which the obligation is received,®'^ and the result 
has been said to depend to a great extent on the 
nature and purpose of the transaction between the 
promisor and promisee, the type of promissory in¬ 
strument, and especially on the presence or absence 
of factors which for all practical purposes make 
the instrument equivalent to cash.^S As a general 
proposition a promise to pay in the future is not 
treated as income of the promisee at the time of 
the receipt of the promise,®^ even though the prom¬ 
ise is in the form of a written instrument, such as 
a note.*^® However, it has also been held that the 
receipt of notes in a particular year amounted to a 
receipt of taxable income for that year;^^ and, 
where a taxpayer after receiving a note indorsed 
it and received full payment from the indorsee, it 
was held taxable for the year in which such trans¬ 
actions occurred rather than for a subsequent year 
when the maker might pay the noteJ^ 


Tax rcfimds. It has been held that refunds of 
taxes erroneously and illegally collected should be 
included in the taxpayer’s income for the year in 
which they were received but it has also been 
held, in the case of a taxpayer on the accrual basis^ 
that the amount of a refund "was taxable in the 
year in which the right thereto had fully ripened^ 
notwithstanding actual payment was not received 
until a later yearJ^ 

Improvements by lessees. The value of improve¬ 
ments made by the lessee are not properly included 
as taxable income of the lessor for the year in 
which the improvements were constructed if the 
lessee remains in rightful possession of the land 
beyond the expiration of the year,75 regardless of 
whether or not title to the improvements passed to 
the lessor on completion of the construction but 
they may be taxable for the year in which the prop¬ 
erty is repossessed by the lessorJ'^ 

Compensation to railroads during federal con¬ 
trol Compensation allowed to a railroad for the 
use of the railroad’s property during the period of 
federal control has been held properly allocated 
over the entire period of federal control, and not 
required to be reported only in the year in which 
final settlement was made, where the railroad was on 
the accrual basis, it being considered that, even if 
the compensation was determined and agreed on at 


66. U.S.—C. I. R. y. Brooklyn Union 
Gas Co.. C.C.A.. 62 F.2d 505. 

Withdrawal of ftmds xuider bond 
Xj.s.—C. I. R. T. Brooklyn Union Gas 
Co., supra. 

Government's iratiflcation of taxpay¬ 
er’s claim 

Xr.S.—Obispo Oil Co. V. Welch, D.C. 
CaL, 48 F.2d 872, cause remanded, 
C,C.A., Welch V. Obispo Oil Co.. 
61 P.2d 1045. 

67. U.S.—McLaughlin v. C. 1. R.. C. 
C.A., 113 F-2d 611—Jenkins v. Bit- 
good, D.C.Conn., 22 P.Supp. 16, af¬ 
firmed. C.C.A., 101 P.2d 17, certio¬ 
rari denied 59 S.Ct. 1033, 307 U.S. 
636, 83 L.Ed. 1518, motion denied 
60 S.Ct. 257, 308 U.S. 638, 84 Lu 
Ed. 530. 

68. U.S.—McLaughlin v. C. I. R.» C. 
C.A., 113 P.2d 611—U. S. V. Frost, 
B.C.IIL, 25 F.Cas.ISra.15,172, 9 Int. 
Rev.Rec. 41, 16 Pittsb.Leg.J. 196. 

Factors to be considered 

"The courts have considered of spe¬ 
cial significance the availability of 
the promissory instruments for ex¬ 
change, either for cash, or for prop¬ 
erty of value substantially equiva¬ 
lent to the face of the instrument. 
And such availability, in turn, de¬ 
pends upon the terms of the instru¬ 
ment, or of agreements respecting 
the freedom of transfer; also upon 


the security for the performance of 
the promise to pay, such as the finan¬ 
cial condition of the promisor as well 
as security in the form of property, 
personal or real. The liquidity of the 
security is an important factor.”— 
McLaughlin v. C. I. R., C.C.A., 113 
F.2d 611, 613. 

69. U.S.—McLaughlin t. C. I. R., 
supra. 

70. U.S.—Shuster v. Helvering, C.C. 

A., 121 F.2d 643—McLaughlin v. 
C. I. R,, C.C.A., 113 F.2d 611— 
Southern Abstract & Loan Co, v. 
C. I. R., C.C.A., 72 F.2d 130, fol¬ 
lowed in Weil v. C. I. R., C.C.A., 
92 F.2d 1022—U. S v. Schillinger, 
C.C.N.Y., 27 P.Cas.No.16,228. 14 

Blatchf. 71. 

ITotes deposited in escrow 
U.S.—McLaughlin v. C. I. R., C.C.A., 
113 P.2d 611. 

Renewal notes with additional se¬ 
curity 

U.S.—Mellinger v. U. S.. Ct.Cl„ 21 F. 
Supp. 964. 

71. U.S.—Patterson v. Anderson, D. 
C.N.Y., 20 P.Supp. 799. 

72. U.S.—^Duffin V. Lucas, C.C.A.B:y., 
56 P-2d 786, certiorari denied 53 
S.Ct. 14, 287 U.S. 611, 77 L.Ed. 531. 

73. U.S.—^Universal, Inc. v. C. I. R., 
C.C.A., 109 P.2d 616. 
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Processing taxes 

U.S.—Sportwear Hosiery Mills v. C^ 
I. R., C.C.A., 129 P.2d 376—Ben 
Bimberg & Co. v. Helvering, C.C. 
A., 126 P.2d 412, certiorari denied 
Ben Bimberg & Co. v. C. I. R., 63 
S.Ct. 32, 317 U.S. 641, 87 L.Ed. 616 
—In re Niagara Falls Milling Co., 
D.C.N.Y., 37 P.Supp. 47. 

74. U.S.—C. I- R. V. Dumari Textile 
Co., C.C.A., 142 F.2d 897. 

75. U.S.—M. E. Blatt Co. v. U. S., 
Ct.Cl., 59 S.Ct. 186, 305 U.S. 267, 83 
L.Ed. 167. 

Improvements by lessee as taxable 
income generally see supra § 113. 

70. U.S.—^Lewis v. Pope Estate Co., 
C.C.A.Cal., 116 F-2d 328, 138 A. 
L.R. 235, certiorari denied Pope Es¬ 
tate Co. V. Lewis, 62 S.Ct. 63, 314 
U.S. 630, 86 L.Ed. 506. 

77. U.S.—^Helvering v. Bruun, 60 S. 
Ct 631, 309 U.S. 461, 84 L.Ed. 864 
—C. I. R. V. Hills Corporation, C. 
C.A., 115 F.2d 322—Mississippi Val. 
Trust Co. V. U. S,, D.C.Mo., 61'P. 
Supp. 451. 

D.C.—Helvering v. Lent, 120 P.2d 
729, 74 App.D.C. 162. 

Disaflarmance of lease by trustee in 
bankruptcy 

U.S.—Gbwern's Estate v. C. I. R., C. 
C.A., 119 P.2d 83. 
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a later date and paid in a lump sum, it was com¬ 
pensation which accrued during the period of fed¬ 
eral control^* 

Estoppel as to year returnable. A taxpayer, by 
his conduct, may preclude himself from asserting 
that certain income should or should not have been 
reported for a given year,*^^ although in particu¬ 
lar cases the circumstances have been held not such 
as to estop him from so asserting.^O 

§ 207. Compensation for Services 

Compensation for services ordinarily is taxable in the 


year of its receipt, at feast in the case of taxpayers 
on the cash basis; but even such taxpayers may allocate 
compensation over the years in which it was earned 
if they tali within the terms of statutes permitting al¬ 
location where payment for services rendered over a 
period of years is made onfy after completion of the 
services. 

Ordinarily, and at least in the case of a taxpayer 
on the cash basis, compensation for services ren¬ 
dered should be reported in the year in which pay¬ 
ment is received by the taxpayer,even though 
some or all of the services were rendered in pre¬ 
vious years.It was recognized, however, that 


78. U.S.—Southern Ry. Co. v. C. I. 
R., C.C.A.. 74 P.2d S87—Helvering 
V. St. Louis Southwestern Ry. Co., 
C.C.A., 66 F.2d 633, certiorari de¬ 
nied 54 S.Ct. 632. 202 U.S. 626, 78 
LEd. 14 81—Continental Tie & 

Lumber Co. v. U. S., Ct.Cl., 52 P. 
2d 1045, affirmed 52 S.Ct. 529, 286 
U.S. 290, 76 LEd. 1111—C. I. R. v. 
Old Dominion S. S. Co., C.C.A,, 47 j 
F.2d 148. i 

D C.—Helvering v- Gulf, M. & N. R. ' 
Co., 71 F.2d 953, 63 App.D.C. 244, 
affirmed Gulf, M. & N. R. Co. v. 
Helvering, 55 S.Ct. 161, 293 U.S. 
295. 79 L.Ed. 372. 

Bridge tolls and interest 
U.S.—Kentucky & Indiana Terminal 
R. Co. V, C. 1. R., C.C.A.. 54 F.2d 
738, certiorari denied 52 S.Ct. 639, 
286 U.S. 557. 76 L.Ed. 1291. 
Bailroad not under federal control 
An award made under a statute 
providing for compensation to rail¬ 
roads which, although not under fed¬ 
eral control, were adversely affected 
thereby, was held taxable for the 
year in which the statute permitting 
such an award became effective, 
where the railroad kept its accounts 
on the accrual basis, and had in its 
books and accounts data to which it 
could have applied the calculations 
required by the statute and by which 
it could have ascertained the quan¬ 
tum of the award within reasonable 
limits.—Continental Tie & Lumber 
Co. V. U. S., Ct.Cl., 52 S.Ct. 529, 286 
U.S. 290, 76 L.Ed. 1111. 

79- BTmning of period of limitations 

(1) Where a sum is payable to 
the taxpayer over a period of years, 
and he receives part in each year, he 
cannot, after limitations have run as 
to the returns for the early years, 
claim that the full sum should have 
been reported for the early years 
and none for the later years.—^Walk¬ 
er V. C, I. R., C.C.A.La., 63 F.2d 346, 
rehearing denied 65 P.2d 97, certio¬ 
rari denied 54 S.Ct. 68, two cases, 
290 U.S. 651, 78 L.Ed. 564, and Gold¬ 
stein V. C. I. R., 54 S.Ct. 68, two 
cases, 290 U.S. 6^1, 78 L.Ed. 564. 

(2) Where certain items of In¬ 
come, although credited to the tax¬ 
payer’s account, were not reported 


by him on the theory that he was on 
the cash basis and had not actually 
received the income, he could not, 
after the statute of limitations had 
run with respect to the years in 
which the credits were made, be 
heard to say that such amounts did 
not constitute taxable income in a 
later year in which he chose to re¬ 
ceive them in a physical sense.— 
Raleigh v. U. S., Ct.Cl., 5 F.Supp. 622. 

80. U.S.—C. L R. V. Brown, C.C.A., 
54 P.2d 563, certiorari denied Bur¬ 
net V. Brown, 52 S.Ct. 639, 286 U. 
S. 556, 76 L.Ed. 1291. 

D.C.—Louis Werner Saw Mill Co. v. 
Helvering, 96 P.2d 639, 68 App. 
D.C. 267. 

Mere faRnre to report 

The mere fact that the taxpayer 
has not reported a payment as in¬ 
come in the year in which it was 
made does not estop him from later 
contending that the payment, if tax¬ 
able at all, was taxable in that year, 
as least where he has consistently 
contended that the sum was not tax¬ 
able at all.—Hull V. C. I. R., C.C.A., 
87 P.2d 260. 

81. U.S.—Massey v. C. I. R., C.C.A. 
La., 143 F.2d 429—Mansuss Real¬ 
ty Co. V. C. I. R., C.C.A., 143 F.2d 
286—Muhleman v. Hoey, C.C.A.N. 
Y., 124 F.2d 414—Ensley Bank & 
Trust Co. V. U. S., D.C.Ala., 61 F. 
Supp. 317—Manseau v. U. S., D.C. 
Mich., 52 F.Supp. 395—Patterson 
V. Anderson, D.C.N.Y., 20 F.Supp. 
799. 

Oompensation credited to the tax¬ 
payer during a given year without 
substantial limitation or restriction 
as to time, manner, or condition on 
which payment is to be made, and 
which may be drawn out by him at 
any time during the year after it 
has been so credited, Is taxable for 
that year, the fact that it was not 
drawn out being of no importance in 
considering the incidence of the tax. 
—Burns v. Commissioner of Internal 
Revenue, C.C.A.Fla., 31 F.2d 399, 
certiorari denied Burns v. Lucas, 60 
S.Ct. 25, 280 U.S. 664, 74 L.Ed. 618— 
Jacobus v. U. S., Ct.Cl., 9 F.Supp. 
49—^Jacobus v, U. S., Ct.Cl., 9 F.Supp, 

355 


45—Jacobus v. U. S-, CLCl., 9 F.Supp. 
41. 

Annuity contracts purchased by an 
employer for the benefit of employees 
as compensation for services have 
been held taxable income for the 
year in which the contracts were de¬ 
livered to the employees, notwith¬ 
standing they then had no cash sur¬ 
render or loan value.—Oberwinder v. 

C. I. R., C.C.A-, 147 F.2d 255. 
Assignment as receipt of “property” 

Where a taxpayer on the cash basis 
accepted, on account of his fees as 
attorney in presenting claims against 
an estate, a partial assignment of the 
decree allowing the claims, such 
assignment was held not to be “prop¬ 
erty*’ received in payment of his 

services so as to make its value sub¬ 
ject to tax for the year in which it 
was made.—Lynch’s Estate v. C. I. 

R. , C.C.A., 150 F.2d 747, certiorari 

denied 66 S.Ct. 336. 

82. U.S.—Doneghy v. Alexander, C. 
C.AOkL, 118 F.2d 521, certiorari 

denied 62 S.Ct. 65, 314 U.S. 621, 
86 L.Ed. 499—Doneghy v. Jones, C. 
C.AOkL, 118 F.2d 521, certiorari 

denied 62 S.Ct 65, 314 U.S. 621, 86 
L.Ed. 499—Escher v. C. I. R., C. 
C.A., 78 F.2d 815. 

D. C.—McPherson v. Helvering, 67 F. 
2d 739, 62 App.D.C. 325. 

33 C.J. p 301 note 74. 

Executor’s fees 

(1) Executor’s fees for services 
rendered over a period of years are 
taxable in the year in which they 
are received, where the taxpayer is 
on the cash basis.—C. I. R. v. Cad- 
walader, C.C.A., 88 F.2d 274, certio¬ 
rari denied Cadwalader v. C. I. R,, 57 

S. Ct 940, 301 U.S. 706, 81 L.Ed. 1360 
—Freeman v. U. S., C.C.A.Pa., 71 F. 
2d 969, certiorari denied 55 S.Ct 217, 
293 U.S. 621, 79 L.Ed. 709—Faust v. 
U. S.. 65 CtCl. 676. 

(2) Where an estate is controlled 
by the law of a particular state, such 
law governs as regards the time of 
receipt of executor’s fees for income 
tax purposes.—C. I. R. v, Cadwalad¬ 
er, C.C.A., 88 F.24 274, certiorari de¬ 
nied Cadwalader v. C. I. R., 57 S.Ct. 
940, 301 U.S. 706, 81 L.Ed. 1360. 
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hardship results to taxpayers who work for many 
years without pay, and then receive full compen¬ 
sation on completion of their undertaking, if they 
are required to report the full income in the year of 
its receipt but are permitted to charge against it 
only the deductions of the final year, and at the 
same time are subjected to the greater burden of 
graduated surtaxes,and statutory provision was, 
therefore, made for cases in which personal serv¬ 
ices are rendered over a period of years, and vir¬ 
tually the entire compensation is received only on 
completion of the services; and in cases falling 
within the statute a taxpa^’er, although on the cash 
basis, may allocate the income over the period in 
which it was earned instead of being compelled to 
report it when it was received.^^ 

In the case of taxpayers on the accrual basis, 
compensation for services should be reported for 
the year in which the income accrues.^^ 

Commissions on loans. WHiere a taxpayer lends 
money and deducts sums from the face amount of 
the loan as a commission for services, the sums 
deducted do not constitute taxable income until the 
loan is paid or a note given therefor is discounted, 
if the taxpayer is on the cash basis but, if he 
is on the accrual basis, income from such commis¬ 
sions accrues and should be reported in the year of 
the making of the loans.^7 

Insurance commissions. Insurance renewal com¬ 
missions are not chargeable as income for the pur¬ 
poses of taxation until the premiums have been 
paid.®^ It has been held that overriding commis¬ 
sions on business written during a given year by a 
taxpayer on the accrual basis should be reported in 


47 C.J.S. 

that year rather than allocated in part to future 

years, 

Corporate stock as compensation. Where the 
right of a taxpa^/er on the accrual basis to receive 
stock in payment for services becomes fixed only 
on judicial approval of a settlement agreement^ his 
compensation is taxable in the year of approval.®^ 
Where stock was assigned to a trustee to be held 
for a period of years and then turned over to the 
taxpayer, it was held that the value of the stock 
was taxable in the year in which it was transferred 
to the taxpayer and a new stock certificate issued to 
him, rather than the years in which the stock was 
first issued to the trustee.^^ Compensation to an 
employee in the form of an option to buy stock at 
less than market value has been held taxable in 
the year in which the option was exercised and the 
stock bought by the employee but, where such an 
option was exercised in one year, and the stock 
was not received until a subsequent year, the com¬ 
pensation was held taxable for the year in which 
the stock was received where, prior to the year of 
receipt, and by reason of conditions to be fulfilled, 
there was no certainty that the taxpayer would re¬ 
ceive the stock.9® 

§ 208. Compromise of Claims 

Income arising from the compromise of a claim Is tax¬ 
able in the year of receipt or accrual, depending on wheth¬ 
er the taxpayer is on the cash or accrual basis. Such 
income is not taxable for a year during which the tax¬ 
payer's right thereto was uncertain. 

In the case of a taxpayer on the cash basis, 
amounts paid to him in compromise of a claim are 
taxable for the year in which he received the pay¬ 
ment,or, where payment was made in the form 
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83. XJ.S.—Slough V, C. I. R., C.C.A., 
147 F.2d 836. 

84. U.S.—Slough V. C. I. R., supra. 
Ky.—Kentucky Tax Commission v. 

Sandman, 189 S.W.2d 407, 300 Ky. 
423. 

Receipt within single year not re- 
anired 

It IS not necessary, to meet the 
requirements of this statute, that the 
entire income be received in a single 
year.—Slough v. C. I. R., C.C.A., 147 
F.2d 836. 

85. U.S.—C. I. R. V. Brown, C.C.A., 
54 F.2d 563, certiorari denied Bur¬ 
net V. Brown, 52 S.Ct. 639, 286 U.S. 
556, 76 L.Bd. 1291. 

Judicial approval of settlement 
Where taxpayer, working on con¬ 
tingent fee basis, negotiated settle¬ 
ment between stockholders of one 
company and receiver of another 
company, subject to approval of court 
in which receivership was pending, 
the fee accrued to the taxpayer, who 


made returns on accrual basis, when 
court approved settlement and not 
when stockholders ratified settlement. 
—^Parkford v. C. I. R., C.C.A., 133 F. 
2d 249, 146 A.L.R. 57, certiorari de¬ 
nied 63 S.Ct. 1029, 319 U.S. 741, 87 L. 
Ed. 1698. 

Receipt of vouchers 
U.S.—Consoer, Older & Quinlan v. C. 
I. R., aC.A., 85 F.2d 461. 

86. U.S.—C. I. R. V. Central Repub¬ 
lic Trust Co., C.C.A., 75 P.2d 708— 
Helvering v. Martin-Stubblefield, 
Inc., aC.A, 71 P.2d 944—Blair v. 
First Trust & Savings Bank of 
Miami, Fla., C.C.A., 39 F.2d 462, 
certiorari denied' Burnet v. First 
Trust & Savings Bank of Miami, 
Fla., 51 S.Ct. 29, 282 U.S. 851, 75 
L.Ed. 754. 

87. U.S.—Columbia State Sav. Bank 
V. C. I. R., C.C.A., 41 F.2d 923. 

88. U.S.—^Bishop v, C. I. R., C.C.A., 
64 F.2d 298. 


89. U.S.—^Brown v. Helvering, 54 S. 
Ct. 356, 291 U.S. 193, 78 L.Ed. 725. 

9a U.S.—Parkford v. C. I. R., C.C. 
A., 133 F.2d 249, 146 A.L.R. 57, cer¬ 
tiorari denied 63 S.Ct. 1029, 319 U. 
S. 741, 87 L.Ed. 1698. 

91. U.S.—Olson V. C. I. R., C.C.A., 67 
P.2d 726, certiorari denied Olson v. 
Helvering, 54 S.Ct. 716, 292 U.S. 
637, 78 L.Ed, 1489. 

92. U.S.—Connolly's Estate v. C. I. 

R. , C.C.A., 135 F.2d 64, 146 A.L.R. 
1387. 

93. U.S.—C. I. R. V. Smith, 65 S.Ct 
i891, 324 U.S. 69‘5, 89 L.Ed. 129'5. 

94. U.S.—Walker v. C. I. R., C.C.A. 
La., 63 P.2d 346, rehearing denied 
65 F.2d 97, certiorari denied 54 S. 
Ct 68, two cases, 290 U.S. 651, 78 
L.Ed. 564, and Goldstein v. Com¬ 
missioner of Internal Revenue, 64 

S. Ct 68, two cases, 290 U.S. 651, 78 
L.Ed. 664. 
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of a credit to his account, in the year in which he 
was so credited,^^ In the case of a taxpayer on 
the accrual basis, income arising from the com¬ 
promise of a claim is taxable in the year in which 
the income accrues,^^ which ordinarily is the year 
in which settlement is made and the taxpayer’s 
right to the money at least tentatively liquidated.^*^ 
A taxpayer on the accrual basis who has received 
income arising from compromise of a claim is not 
taxable thereon for a year prior to that in which 
settlement was made and the avails thereof turned 
over to him, where, until the settlement, his right 
to receive the proceeds was uncertain.^^ Under a 
method of bookkeeping and of reporting income 
called the ^‘completed contract method,” a sum 
agreed on as damages for cancellation of a con¬ 
tract was held taxable for the year in which work 
was completed under a new contract which took the 
place of the canceled contract.99 

As regards the time of taxability of an amount 
received in settlement of an action, decision does 
not turn on what plaintiff's attorney might have 
done to accept the offer of settlement, but on what 
he did do to make the proceeds of the offer avail¬ 
able to his client for such client's full control and 
disposition.^ 

§ 209. Death of Taxpayer 

The taxable year of a deceased taxpayer fs the 
period from the begf|nning of his taxable year to the date 
of his death. By virtue of statute, income accrued to 
the date of his death must be included for the period in 


which his death falls, notwithstanding the taxpayer may 
have beesn on the cash basis during his life. 

On the death of a taxpayer, his entire taxable 
year is the period from the beginniiig of his taxa¬ 
ble year to the date of his death, whether or not 
that period consists of twelve calendar months 
and for the purpose of taxation no income accru¬ 
ing after the date of his death can be added to his 
income.^ Payments made to the representative of 
a deceased taxpayer have been held taxable to the 
estate for the period in which the payments were 
made.'^ 

Statutory requirement as to inclusion of accrued 
income^ Under the Internal Revenue Code, 26 U. 
S-C.A. § 42, and similar statutes, which provide 
that, in computing net income for the taxable pe¬ 
riod in which a taxpayer dies, amounts accrued up 
to the date of his death are to be included, a tax¬ 
payer who dies during a taxable year is placed on 
the accrual basis for the taxable period in which the 
date of his death falls, notwithstanding he may 
have been on the cash basis during his life,^ and 
his return for that period must include items ac¬ 
crued before his death, although payable there¬ 
after.® The purpose of the statutes is to prevent 
ordinary income from escaping taxation as income, 
since, prior to such statutes, when a taxpayer on 
a cash receipts and disbursements basis died, in¬ 
come accrued up to the time of his death passed 
to the estate as a part of the corpus of the estate, 
not as income to the estate, thus, escaping income 
tax altogether.*^ Income which has accrued on 


Claims involved in litigation see su¬ 
pra § 206. 

95. U.S.—Shuster v. Helvering, C.C. 
A., 121 F.2d 643. 

‘^oans” or “advances” 

A taxpayer's drafts on his employ¬ 
er in excess of payments to be made 
to him under a settlement agreement 
were held loans to him, and not tax¬ 
able in the year when they were 
made on the theory that they were 
“advances" on future payments to be 
made under the agreement.—Shuster 
V. Helvering, supra, 

96. U.S.—Electric Storage Battery 
Co. V. Rothensies, D.C.Pa., 67 F. 
Supp. 731, affirmed, C.C.A., 152 F. 
2d 521. 

Compromise after prior deduction by 
employer 

A settlement by an employer with 
an employee for an amount less than 
that previously deducted by the em¬ 
ployer as an accrued expense results 
dn a realization of income which is 
taxable to the employer in the year 
in which the compromise occurs,— 
C. I. R. V. Vandeveer, CCA., 114 F. 
2d 719. 

97. U.S.—Jamaica Water Supply Co. 


V. C, I, R.. C.C.A.. 125 F.2d 512, 
certiorari denied 62 S.Ct. 1295, 316 
U.S. 698. 86 L.Ed. 1767. 

9& U.S.—Swastika Oil & Gas Co. v. 
C. L R., C.C.A., 123 F.2d 382, cer¬ 
tiorari denied 63 S.Ct. 30, 317 U.S. 
639, 87 UEd. 615. 

99. U.S.—^Fort Pitt Bridge Works v. 
C. I. R-, C.C,A., 92 F.2d 825, certio¬ 
rari denied 58 S.Ct. 763, ’303 U.S. 
659, 82 L.Ed. 1118. 

1. U.S.—Richards* Estate v. C. I. R., 
C.C.A., 150 P.2d 837. 

2. U.S.—People’s-Pittsburgh Trust 

Co. V. U. S., Ct.Cl., 10 P.Supp. ISO- 
Central Union Trust Co. of New 
York V. U. S., 63 Ct.Cl. 619, cer¬ 
tiorari denied 48 S.Ct. 116, 275 U. 
S. 555, 72 KEd. 423. 

prorating of income 
Income of the taxpayer should be 
prorated for portion of year preced¬ 
ing his death only where net tax¬ 
able Income during that time can¬ 
not otherwise he correctly deter¬ 
mined.—^People's-Pittsburgh Trust 

Co. V. U. S., CtCl., 10 F.Supp. 139. 

3. U.S.—^People's-Pittsburgh Trust 
Co. Y. U. S., supra 
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Liability of decedents’ estates for 
income taxes see infra § 433. 

4. U.S.—Mulqueen v. C. I. R., C.C. 
A., 65 P.2d 365, certiorari denied 
54 S.Ct, 62, 290 U.S. 644, 78 L.Ed. 
559. 

5. U.S.—Helvering v. Enright’s Es¬ 
tate, 61 S.Ct. 777, 312 U.S. 636, 85 
L.Ed. 1093—^Helvering v. McGlue’s 
Estate, C.C.A., 119 F.2d 167. 

Death of partner see infra I 223. 

6. U.S.—Putnam’s Estate v. C. I. R., 
65 S.Ct. 811, 324 U.S. 393, 89 L. 
Ed. 1426—Pfaff v. C. I. R., 61 S.Ct. 
783, 312 U.S. 646, 85 L.Ed. 1099— 
Helvering v. Enright’s Estate, 61 
S.Ct. 777, 312 U.S. 636, 85 L.Ed. 
1093—^Bach v, Rothensies, C.C.A. 
Pa., 124 F.2d 306, 142 A.L.R. 210, 
certiorari denied 62 S.Ct. 1035, 316 
U.S. 666, 86 LEd. 1742—C. I. R. v. 
Cohen, C.C.A.Tex., 121 F.2d 348. 

D.C.—^Herder v. Helvering, 106 F.2d 
153, 70 App.D.C. 287, certiorari de¬ 
nied 60 S.Ct. 262, 308 U.S. 617, 84 
L.Ed. 515, rehearing denied 60 S. 
Ct. 377, 308 U.S. 639, 84 L,Ed. 530. 

7. U.S.—^Helvering v. Enright’s Es¬ 
tate, 61 S.Ct. 777, 312 U.9. 636. 85 
L.Ed. 1093—^Helvering v. McGlue’s 
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the date of the taxpayer's death is to he accounted 
for in the taxable period in which the date of his 
death falls without consideration of the period over 
which it was earned.^ 

Unless the case is affected by the 1942 amend¬ 
ment to § 42 which provides for the exclusion from 
the income of a deceased taxpayer who was on the 
accrual basis amounts accrued only by reason of 
his death, accrued income under the Internal Reve¬ 
nue Code, 26 U.S.C.A. § 42, and similar statutes, 
may be different from ’ivhat a living taxpayer on 
the accrual basis of accounting would be required 
to report as accrued income.® Under this statute 
accrued income connotes more than interest.^® Ac¬ 
crued income for uncompleted operations includes 
the value of services rendered by decedent, capable 
of approximate valuation, whether based on agreed 
compensation or on quantum meruit; and the re¬ 
quirement of valuation comprehends the element 
of collectability.ii The supreme court has held 
that dividends declared before a taxpayer’s death, 
but not payable until a subsequent record date aft¬ 
er his death, do not accrue on the declaration date 


within the meaning of this statute so as to be tax¬ 
able as income to him rather than to his estate 
decisions of some lower courts prior to this holding 
were to the contrary.^® 

§ 210. Dividends 

A year in which two acts relating to a dividend, 
such isa declaration and payment, are done may be the 
one in which the dividend is taxable. 

A dividend which is both declared and paid in the 
same year is subject to tax in that year.^4 
been asserted that a dividend -which is declared and 
made payable in a given year is taxable to the 
stockholder in that year unless the intention of the 
corporation to withhold actual payment until a 
subsequent year is made manifest, as by the prac¬ 
tice of mailing dividend checks on the last day of 
the year.15 

Within the meaning of a provision, such as that 
contained in the Internal Revenue Code, 26 U.S. 
C.A. § 42, and similar statutes, for including, in the 
income of a taxpayer dying during a taxable year, 
the amount of income accrued at the date of his 


Estate, C.C.A., 119 P.2d 167—Bach 
v. Rothensies, D.C.Pa., 37 F.Supp. 
217, reversed on other grounds. C. 
C.A., 124 P.2d 306, 142 A.L.R. 210. 
certiorari denied 62 S.Ct. 1035, 316 
U.S. 666, 86 L.Ed. 1742. 

B.C.—Herder v. Helvering:, 106 F.2d 
153, 70 App.D.C. 287, certiorari de¬ 
nied 60 S.Ct. 262, 308 U.S. 617, 84 
Li.Ed. 515, rehearing denied 60 S. 
Ct. 377, 308 U.S. 639. 84 L.Ed. 530. 

8. U.S.—^Helvering v. Enright's Es¬ 
tate, 61 S.Ct. 777, 312 U.S. 636, 85 
L.Ed. 1093. 

d. U.S.—Bach V. Rothensies, C.C.A. 
Pa., 124 F.2d 306, 142 A.L.R. 210, 
certiorari denied 62 S.Ct. 1035, 316 
U.S. 666. 86 L.Ed. 1742—Helvering 
v. McGlue’s Estate, C.C.A., 119 F.2d 
167. 

Accrual method of accounting see in¬ 
fra § 623. 

Exeentor’s fees prior to allowance 
Executor's fees earned by the tax¬ 
payer prior to his death have been 
held to constitute “accrued" income 
within the meaning of the statute so 
as to be returnable, prior to their al¬ 
lowance, in the taxable period in 
which the date of his death falls, 
even though the executor, had he been 
alive and kept his books on the ac¬ 
crual basis, would not have been re¬ 
quired to include them.—C. I. R. v. 
U. S. Trust Co. of New York, C.C.A., 
143 P.2d 243, certiorari denied U. S. 
Trust Co. of New York v. C. I. R., 66 
S.Ct. 62, 'Sn U.S. 727, '89 L.Ed. 584— 
Helvering v. McGlue’s Estate, C.C.A., 
119 F.2d 167. 


Statute held inapplicable 
In determining meaning to be at¬ 
tributed to “accrued" as used in sec¬ 
tion 42, a section providing that term 
“accrued" shall be construed accord¬ 
ing to the method of accounting on 
basis of which net income is com¬ 
puted is inapplicable, since a tax¬ 
payer on a cash basis cannot have a 
method of accounting by which the 
meaning of “accrued” is fixed.—Hel¬ 
vering V. Enright's Estate, 61 S.Ct. 
777, 312 U.S. 636, 85 L.Ed. 1093. 
lO. U.S.—^Helvering v. Enright's Es¬ 
tate, supra. 

Trust income 

Inclusion in return for deceased 
taxpayer, who was life beneficiary 
of trust, of amounts which were ac¬ 
crued up to date of death, although 
not received on that date by tax¬ 
payer or trustee, both of whom kept 
accounts and filed returns on cash 
basis, was proper, as against con¬ 
tention that there should have been 
included only the income received by 
trustee and distributed to taxpayer 
prior to taxpayer’s death.—Bach v. 
Rothensies, C.C.A.Pa., 124 P.2d 306, 
142 A-L.R. 210, certiorari denied 62 
S.Ct 1035, 316 U.S. 666, 86 L.Ed. 1742. 

U. U.S.—^Helvering v. Enright’s Es¬ 
tate, 61 S.Ct 777, 312 U.S. 636, 85 
L.Ed. 1093—^Helvering v. McGlue’s 
Estate, C.C.A., 119 F.2d 167. 
Ck^miuissious on renewal insurance 
premiums 

U.S.—Seattle First Nat Bank v. 
Henrickson, D.C.Wash., 24 F.Supp. 
256, appeal dismissed, C.C.A., Hen- 
rickseu v. Boyns, 100 P.2d 1016. 
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12. U.S.—^Putnam's Estate v. C. I- 

R. , 65 S.Ct 811, 824 U.S. 393, 89 
L.Ed. 102'3. 

Determination of amount of dividend 
and distributee 

A stockholder can acquire no inter¬ 
est in a dividend amounting to an 
“accrual," under the statute, before 
the amount of the dividend and the 
distributee are determined.—Put¬ 
nam’s Estate V. C. I. R., supra, 
la U.S.—C. I. R. v. Cohen, C.C.A. 
Tex., 121 P.2d 348—Helvering v. 
McGlue’s Estate, C.C.A., 119 P.2d 
167—First Nat. Bank & Trust Co. 
V. Glenn, D.C.Ky., 36 F.Supp. 552. 

14. U.S.—Lembcke v. C. I. R., C.C. 
A., 126 F.2d 940—Skinner v. Union 
Pac. Coal Co., C.C.A.Colo., 249 F. 
152, 161 C.C.A. 204, affirmed 40 

S. Ct 392, 252 U.S. 570, 64 L.Ed. 
721—Dodge v. U. S.. 64 CtCl. 178. 

Declaration alone as fixing year of 
taxation of dividend see infra § 
212. 

Payment or receipt alone as fixing 
year of taxation of dividend see 
infra § 21,5. 

Application to purchase price 

Dividends paid trustee on stock 
not transferred to purchaser, and 
applied by trustee to purchase price 
of stock, were held to constitute tax¬ 
able income to purchaser for year in 
which paid.—^Long v. U. S., 6’6 OtCl. 
475. 

15. U.S.—^Helvering v. Kaufmann, 
aC.A., 136 F.2d 356. 

Proper year for taxing dividends 
declared and paid in different 
years see infra § 216, 
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deatlij a stockholder may acquire no interest in a 
dividend amounting' to an “accrual’^ before the dis¬ 
tributee and the amount of the dividend are de¬ 
termined.^^ 

§ 211. - Time When Earned 

The time when a dividend was earned does not de¬ 
termine the time of taxability, but is, nevertheless, im¬ 
portant where the income tax law In force when the 
dividend is received hy the stockholder provides that the 
dividend shall be taxed at the rate prescribed by law for 
the year In which it was earned. 

The year in which corporate profits are earned 
is not necessarily the year in which a stockholder 
may be taxed for a dividend or other proportion¬ 
ate share of those profits^*^ where it does not ap¬ 
pear that the profits are permitted to accumulate 
for the purpose of evading taxes.^^ 

Effect is given to income tax provisions, in force 
at the time, which declare that any distribution 
made to the shareholders of a corporation shall 
be deemed to have been made from the most re¬ 
cently accumulated undivided profits or surplus,^® 
and shall be taxed to the distributee at the rates 
prescribed by law for the years in which such prof¬ 
it or surplus was accumulated by the corpora- 


tion.20 The words "undivided profits/’ as used m 
such a provision, include current undistributed earn¬ 
ings or undivided profits accumulated between the 
close of the preceding taxable year and the date 
of distribution and the rate for the current year 
is applicable where, intermediate the first day of 
the year and the date of the payment of the divi¬ 
dend, the corporation accumulated undivided profits 
sufficient to pay the dividend the distribu¬ 

tion is considered to have been made from the 
earnings or profits of a prior year, rather than of 
the current year, where no net profits have been 
earned by the corporation in the current year pri¬ 
or to the payment of the dividend.^S The statute, 
rather than a declaration of the board of direc¬ 
tors, is controlling as to the funds from which the 
distribution is made.^^ Where profits are earned 
during the current year, a formal determination or 
specific allocation thereof on the books of the com¬ 
pany is not necessary; a pro rata share of the en¬ 
tire year’s earnings may be treated as representing 
the earnings for the fraction of the year preceding 
the pa3rment of the dividend, in the absence of a 
showing that such share of earnings was not actu¬ 
ally accumulated during that period.^® 


le. XT.S.—Putnam’s Estate v. C. I. 

R., 65 S.Ct. 811, 324 U.S. 89 

*L.Ed. 1023. 

17. U.S.—Penn v. Robertson, C.C.A. 
K.C., 115 F.2d 167. 

la U.S—Kales v. Woodworth, C.C. 
A.Micii., 32 P.2d 37, certiorari de¬ 
nied 50 S.Ct. 27, 280 U.S. 570, 74 
U.Ed. 623. 

Accumulation of earningrs before or 
after effective date of first income 
tax law as affecting: taxability of 
dividends see supra S 97. 

19. U.S.—Hoffman v. U. S., Ct.Cl., 

63 P.2d 282—Kales v. Woodworth, 
C.C.A.Mich., 32 F.2d 37, certiorari 
denied 50 S.Ct. 27, 2)80 U.S. 570, 74 
Li.Ed. 62’3—Nolde v. U. S., 64 Ot. 
Cl. 204, certiorari denied 48 S.Ct. 
420, 276 U.S. 634, 72 KEd. 743. 
Absolute regtiirenieiLt or conclusive 
presomptloiL 

(1) The word “deemed,” as used 
in such provision, is to be construed 
as an absolute requirement or as 
raising: a conclusive presumption.— 
Harder v. Irwin, D.C.N.Y., •2'86 F. 
402. 

(2) The conclusive presumption so 
raised applies where corporation has 
earnings accumulated since Febr. 28, 
1913, and available for distribution. 
—^Leland v. C. I. R., C.C.A., 60 F.2d 
623, certiorari denied 62 S.Ct. 34, 
284 U.S. 656, 76 I...Ed. 557. 

(3) For purposes of income taxa¬ 
tion, a dividend is presumed to have 
been earned when it was declared.— 


C. I. R. T. Cohen, C.C,A.Tex., 121 F. 
2d 348. 

Distribution during first sixty days 
of taxable year 

(1) The word “deemed,” as used 
in the Revenue Act of 1918, { 201 
(e), providing that any distribution 
made during the first sixty days of 
any taxable year shall be deemed to 
have been made from earnings or 
profits accumulated during preceding 
taxable years, was construed to be 
equivalent to “conclusively pre¬ 
sumed.”—^U. S. r. Davis, D.C.Mo., 60 
F.2d 903. 

(2) This provision, however, ap¬ 
plied exclusively to returns by cor¬ 
porations of their fiscal affairs, and 
not to the individual income tax re¬ 
turn of the recipient of the divi¬ 
dends.—Adams v. U. S., 60 Ct.Cl. 
319, appeal dismissed 48 S.Ct. r6, 275 
U.S. 573, 7-2 L.Ed. 43’3. 

(3) Under ^ further provision of 
the same subdivision that any dis¬ 
tribution made during the remainder 
of the taxable year shall be deemed 
to have been made from earnings 
or profits accumulated between the 
close of the preceding tax vear and 
the date of distribution, it was held 
that a dividend declared during the 
remainder of the taxable year is de¬ 
clared in that taxable year and until 
that time remains the property of 
the corporation.—^Davidson & Case 
■Lumber Co. v. Hotter, D.C.Kan., 14 
F.2d 137. 

20. U.S.—^Mason v. Routzahn, Ohio, 
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48 S.Ct. 50, 275 U.S. 175, 72 L. 
Ed. 223—Continental-IIlinois Nat. 
Bank & Trust Co. of Chicago v. U. 

S., C.C.A.I11., 67 F.2d 153, certiorari 
denied Continental Iliinois Nat. 
Bank & Trust Co. v. U. S., 54 S.Ct. 
439, 291 U.S. 663, 78 L.Ed. 1054— 
Kales V. Woodworth, C.C.A.Mich., 
32 F.2d 37, certiorari denied 50 

S. Ct. -27, 280 U.S. 570, 74 L.Ed, 623. 

21. U.S.—Edwards v. Douglas, N. 

T. , 46 S.Ct. S'5, 269 U.S. 204, 70 
L.Ed. 2*35—^Hoffman v. U. S., Ct. 
CL, ‘53 F.2d 282—Harder v. Irwin, 
D.C.N.T., 286 F. 402. 

22. U.S.—Bemis v. U. S., 64 Ct.Cl. 
457—Bemis v. U. S., 64 CtCh 467. 

23. U.S.—Mason v. Routzahn, Ohio, 
48 S.Ct. 50, 275 U.S. 175, 72 L.Ed. 
223. 

24. U.S.—^Harder v. Irwin, D.C.N.Y., 
285 F. 402—Horst v. U. S., 64 Ct. 
Cl. 433—Horst v. U. S., 64 Ct.Cl. 
449—Nolde v. U. S,, 64 Ct.Cl. 204, 
certiorari denied 48 S.Ct. 420, 276 

U. S. 634, 72 L.Ed. 743. 

25. U.S.—Donahue v. U. S., CtCl., 
58 F.2d 463—Kales v. Woodworth, 
C.C.A.Mich., 32 F.2d 37, certiorari 
denied 60 S.Ct. 27, 280 U.S. 570, 74 
L.Ed. 623—Horst v. U. S., 64 Ct. 
Cl. 4*33—Horst v. U. S., 64 CtCl. 
449—Kirby v, U. S., 62 CtCl. 706, 
affirmed 48 S.Ct 300, 276 U.S. 693, 
72 L.Ed. 721. 
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A deficiency assessment against a corporation in 
a particular year for a prior year was not a liqui¬ 
dated debt against the corporation in an intermedi¬ 
ate year so as to reduce the surplus for that year 
or prevent the taxation in that year of a dividend 
inferentially declared then.^® 

§ 212. - Time of Declaration or Order for 

Pa37inent 

The date on which a dividend is declared is !not alone 
determinative of the year in which the dividend becomes 
taxable. 

Under modern statutes the date of the declaration 
of a dividend has been held not the date of distribu¬ 
tion for income tax purposes-'^ and the dividend is 
not taxable in the year in which it is declared-^ 
where it is not actually received, as discussed infra 
§ 215, or made unqualifiedly subject to the stock¬ 
holder's demand, as discussed infra § 213. 

Where a declaration of a dividend before a tax¬ 
payer's death fixed the amount, but did not identify 
the distributee of the dividend, the dividend being 
made payable to stockholders of record on a date 
subsequent to the taxpayer's death, the dividend did 
not accrue to the taxpayer on the date of the dec¬ 


laration so as to be taxable to him, rather than to 

his estate.-^ 

§ 213. -- Time When Credited or Avail¬ 

able to Stockholder 

Under a treasury regulation providing that a dividend 
is taxable income when it is unqualifiedly subject to the 
stockholder's demand, the time when a dividend becomes 
unqualifiedly subject to the taxpayer's demand is a ques¬ 
tion of fact. 

According to a provision contained in treasury 
regulations promulgated under a number of revenue 
acts, a dividend on corporate stock is taxable in¬ 
come when it is unqualifiedly subject to the demand 
of the stockholder, and for income tax purposes, 
the time when a dividend becomes unqualifiedly 
subject to the taxpayer's demand is essentially a 
question of fact.^^ While it has been held or rec¬ 
ognized that a dividend declared and credited to 
the stockholder on the corporate books may, before 
actual payment to him, be so free of restrictions 
on the right to withdraw it as to be taxable,the 
facts in particular cases may demonstrate that a 
dividend is not unqualifiedly subject to the share¬ 
holder's demand, so as to be taxable, until it has 
been actually paid to him.32 


26. XJ.S.—Dufiin V. LiUcas, C.C.A.Ky., 
'55 P.2d 786, certiorari denied 53 
S.Ct 14, ‘287 U.S. 611, 77 X..Ed. o31. 

27. U.S.—Mason v. Routzahn, Ohio, 
48 S.Ct. 50, 27‘5 U.S. 17'5, 72 L.Ed. 
223—Hind v. Clark, D.C.N.T., 34 
P.2d '583—U. S. T. Phillips, CC-A. 
Pa., 24 P.2d 195. 

Aa early statute, Act of July 14, 
1870 § 15, imposing a tax, for the 
year 1S71, on dividends thereafter 
declared by certain corporations, 
was held applicable to dividends de¬ 
clared during the remaining months 
of 1870.—Kenny v. Philadelphia & 
R. R. Co.. 14 'S.Ct. 1196, 154 U.S. 616, 
23 L.Ed. 121—33 C.J. p 291 note 11 
[a] (11). 

28. U.S.-<:ohen v. C. I. R., C.C.A., 
77 P.2d 184, certiorari denied Ros¬ 
enbaum V. 'C- I. R., 56 S.Ct. 129, 296 
U.S. 610, >80 L.Ed. 433. and God- 
fried V. C. I. R., 56 act 129, 296 
U.S. 610, 80 L.Ed. 433. 

29. U.S.—^Putnam’s Estate v. C. L 
R,, -65 S.Ct 811, 324 U.S. 393, 89 
L.Ed. 1023. 

3a U.S.—Avery v. C. I. R., 54 S.Ct 
674, 292 U.S. 210, 78 L.Ed. 1216, 
conformed to and vacated 71 P.2d 
998, two cases. 

31. U.S.—^Lawrence v. C. L R., C. 
C.A., 143 P.2d 456—Baker v. U. S., 
CtCL, 17 F.Supp. 976—Jacobus v. 
U, S., CtCL, 9 F.Supp. 41, followed 
In Jacobus v. U. S., CtCl., 9 F. 
Supp. 46, and Jacobus v, U, S., Ct 
CL, 9 F.Supp. 49. 


R.C.—Hadley v. C. I. R., 36 F.2d 543, 

59 App.D.C. 139. 

Application and credit under void 
plan. 

(1) Where corporation sold stock 
to director under a stock allotment 
plan which provided for application 
of dividends from the stock and 
credits from an employees’ stock 
benefit fund to payment of purchase 
price, amounts so applied constituted 
income for the respective years in 
which they were ascertained in 
amount and credited, notwithstand¬ 
ing plan was void under state stat¬ 
ute because not approved by stock¬ 
holders and was subsequently re¬ 
scinded.—^Penn v. Robertson, C.C.A. 
N.C., 115 F.2d 167. 

(2) Where corporation in 1929 
sold stock to director under a stock 
allotment plan which provided for 
application of dividends from the 
stock and credits from an employees’ 
stock benefit fund to payment of 
purchase price, but plan was re¬ 
scinded in 1931 after director's 
death, amount so applied in that 
year could not be taxed as income 
of director on theory that portion of 
year remaining after director’s death 
constituted a separate taxing period, 
and that income chargeable to di¬ 
rector could not be affected by the 
rescission in such subsequent taxing 
period.—^Penn v. Robertson, supra. 
32. U.S.—Lawrence v. G. I, R., C. 

C.A., 143 F.2d 456—Chaplin v. G. 

I, R., G.C.A., 136 F.2d 298—^Tar 
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Products Corporation v. C. I. R., 
C.C.A., 130 P.2d '866, 143 A.L.R. 
to 9 3—Matchette v. Helvering, C.C. 
A., 81 P.2d 73, certiorari denied 
Helvering v. Matchette, f56 S.Ct. 
942, 29-8 U.S. 677, 80 L.Ed. 1398. 
Proceeds of life insurance policy 

U. S.—Golden v. C. I. R., C.C.A., 113 
P.2d ‘590. 

Checks 

(1) Where a check for a dividend 
is mailed, the dividend does not be¬ 
come unqualifiedly subject to the 
shareholder’s demand, so as to be 
taxable income, until the check is 
received by him, even though the 
check is mailed and the dividend is 
declared, or declared and made pay¬ 
able, in the preceding year.—^Avery 

V. C. I. R., <54 S.Ct. 674, -292 U.S. 210, 
78 L.Ed. 1216, conformed to and va¬ 
cated 71 F.2d 998 (two cases)—Tar 
Products Corporation v. C. I. R., C. 
C.A., 130 F.2d 866, 143 A.L.R. 593— 
C. I. R. V. Adams, C.C.A., '54 F.2d 
223. 

Contra Shearman v. C. I. R., C.C. 
A., 66 F.2d 256—^C. I. R. v. Bingham, 
C.C.A., 35 F.2d 503, certiorari denied 
Bingham v. C. I. R., 50 'S.Ct, 246, 
281 U.S. 729, 74 L.Ed. 1146. 

(2) Checks drawn on Jan. 2, 1926, 
were properly treated as taxpayer’s 
income for 1926, notwithstanding 
checks were credited on books of 
drawer in Dec. 1925, where it was 
not shown that income from checks 
was unqualifiedly at disposal of tax¬ 
payer as soon as income was credit- 
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§ 214. -Time of Charging Off 

Money borrowed from a corporation by a stockholder 
Is taxable to him as a dividend in the year during which 
the character of the transaction changes from a loan to a 
distribution of profits. 

Where a stockholder hecomes indebted to the 
corporation by reason of borrowing or withdraw¬ 
ing money from it, and subsequently the corpora¬ 
tion cancels the debt or charges off the withdrawal, 
taxable income accrues to the stockholder when the 
character of the withdrawal changes from a loan to 
a distribution of profits,and the withdrawal is 
taxable to the stockholder as a dividend in the year 
in which the indebtedness is canceled^^ or the 
withdrawal is charged off.^^ It is otherwise where 
the principal shareholder makes a permanent with¬ 
drawal of funds from the company in lieu of divi¬ 
dends, he being deemed, in such case, to have re¬ 


ceived income at the time of withdrawal, although 
the formalities of a dividend distribution have not 
been observed and the payment is recorded on the 
books of the corporation as a loan.36 

§ 215. - Time of Payment or Receipt 

As a general rule, a dividend becomes taxable income 
of a stockholder in, and only in, the year in which 
it is actually paid to, and received by, him. 

Generally, a dividend becomes taxable income of 
a stockholder in, and only in, the year in which it 
is actually paid to, and received by, him,37 even 
though it was declared^s or ordered,39 or a check 
therefor was mailed,^9 during a preceding year, 
or although it was declared and paid in whole or in 
part from the accumulated surplus of prior years.*^! 
The general rule does not apply where earlier re¬ 
ceipt of the dividend was prevented by the gov- 


ed on books of drawer.—Simms Oil 
Co. V. C. I. R., aC-A., 74 •P.2d 561, 
certiorari denied Simms Oil Co. v. 
Helveringr, 55 S.Ct. 829, 295 U.S. 750, 
79 L.Ed. 1694. 

33. U.S.—Hirsch v. C. I. R., C.C.A., 
124 F.2d 24—WeiseV. C. I. R., C. 
C.A., 93 F.2d 921, certiorari denied 
58 S.Ct. 944, 304 U.S. 562, 82 U.Ed. 
1529, rehearing- denied ‘58 S.Ct. 
1045, 304 U.S. '589, 82 L.Ed. 1549. 

34. U.S.—Allen v. C. I. R., C.C.A., 
117 F.2d 3-64. 

Bividend received before date fixed 
for payment 

Where corporation, of which tax¬ 
payer was sole stockowner and con¬ 
trolling power, had during Dec., 1930, 
declared dividend payable on Jan. 
10, 1931, but taxpayer had corpora¬ 
tion make entry in corporate books 
in 1930, applying dividend to his ex¬ 
isting indebtedness to corporation, 
dividend was held to have been re¬ 
ceived and used by the taxpayer dur¬ 
ing 1930 and to be taxable to him 
as income accruing during that year. 
—Herbert v. C. I. R., C.C.A., 81 P. 
2d 912. 

Bebt not released 

Cash withdrawals from corpora¬ 
tion by sole stockholder did not con¬ 
stitute taxable dividends in the year 
in which corporate action was tak¬ 
en writing off such withdrawals so 
far as uncollectable, where resolu¬ 
tion of directors did not purport to 
release the debt and whole purpose 
of resolution was to avoid the false 
appearance of a larger surplus than 
existed.—Sala v. C. I. R., C.C.A., 146 
F.2d 228. 

^ U.S.—Hudson v. C. I. R., C.C.A., 
99 P.2d 630, certiorari denied 59 
S.Ct 584, 306 U.S. 644, -83 L.Ed. 
1044—Cohen v. C. I. R., C.C.A., 77 
F.2d 184, certiorari denied Rosen¬ 


baum V. C. I. R., 56 S.Ct. 129, 296 
U.S. 610, SO L.Ed. 433, and God- 
fried V. C. I. R., 56 S.Ct. 129, 296 

U. S. 610, 80 L.Ed. 433. 

36. U.S.—Wiese v. C. I. R., C.C.A., 
9'3 P.2d 921, certiorari denied 5’8 
S.Ct. 944, 304 U.S. 562, 82 L.Ed. 
1529, rehearing denied '58 S.Ct. 
1045, 304 U.S. 589, '82 L.Ed. 1549. 

37. U.S.—Hines v. U. S., C.C.A.I11., 
90 F.2d 9*57, certiorari denied 58 
S.Ct. 283, 302 U.S. 7'56, 82 L.Ed. '584 
—C. I. R. V. Speyer, C.C.A., 77 F.2d 
824, certiorari denied Helvering v. 
Speyer, 56 S.Ct. 155, 296 U.S. 631, 
80 L.Ed. 449—Cohen v. C. I. R., C. 

C. A., 77 F.2d 184, certiorari denied 
Rosenbaum v. C. I. R., 56 S.Ct. 129, 
296 U.S. 610, 80 L.Ed. 433, and 
Godfried v. C. I. R., 5'6 S.Ct. 129, 
296 U.S. 610, 80 L.Ed. 433—C. 1. R. 

V. Adams, C.C.A., 54 P.2d 228— 
U. S. V. Stange, D.C.Wis., 43 P.2d 
593, supplemented 45 F.2d 248— 
Hind V. Clark, D.C.N.Y., 34 F.2d 
583—U. S. V. Phillips, C.C.A.Pa., 
24 P.2d 195—Kales v. Woodworth, 

D. C.Mich., 20 P.2d 395, affirmed, C. 
C.A., 32 P.2d 37, certiorari denied 
•50 S.Ct. 27, 280 U.S. '570, 74 L.Ed. 
623—Poste V. U. S., 65 CtCl. -245, 
certiorari denied 49 S.Ct. I'S, 278 
U.S. *613, 73 L.Ed. *537—Dodge v. 
U. S., 64 Ct.Cl. 178. 

Scrip dividend certificates worth 
their face value when issued in 1918, 
payable in 1919, were not taxable in¬ 
come for 1919 when taxpayer re¬ 
ceived cash with interest; the in¬ 
come was received by the taxpayer 
in 1918 when he received the divi¬ 
dend in scrip.—^Patterson v. Ander¬ 
son, D.C.N.Y., 20 P.Supp. 799. 
Property dividend or dividend in. 
Mnd 

(1) A property dividend becomes 
income to shareholder when received 
by him.—C. I. R. v. Wakefield, C.C. 
A., 139 F.2d 280. 
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(2) A dividend in kind cannot be 
charged as income to taxpayer until 
he separately, or with those jointly 
interested with him, receives it, or 
the unlimited control of it.—^Hines v. 
U. S., C.C.A.I11., 90 F.2d 9'57, certio¬ 
rari denied '58 S.Ct. 283, *302 U,S. 7&6, 
82 L.Ed. 584. 

(3) Where trustees notified certifi¬ 
cate holders that they intended to 
convey certain realty belonging to 
trust constituting accumulations of 
earnings subsequent to March 1, 
1913, to certain person, as agent for 
certificate holders, there was a divi¬ 
dend in kind of undivided interests 
in realty conveyed when deed was 
executed and delivered to such 
agent, and dividend was taxable in¬ 
come of certificate holders as of 
that date.—Hines v. U. S., supra. 
Booking through form to substance 

The government cannot be con¬ 
trolled in enforcement of tax laws 
by manipulations of taxpayer's ac¬ 
counts or shifting of funds from 
one personally dominated corpora¬ 
tion to another, but must look 
through forms to substance and as¬ 
sess corporate earnings to their 
shareholders in the year when such 
earnings are distributed.—Groves v. 
C. I. R., C.C.A, -99 F.2d 179—Helver- 
mg V. Gordon, C.C.A., 87 P.2d 663. 

38. U.S.—Mason v. Routzahn, Ohio, 
48 S.Ct 50, 275 U.S. 175, 72 L.Ed. 
223. 

39. U.S.—^Kales v. Woodworth, C.C. 
A.Mich., 32 P.2d 37, certioarari de¬ 
nied 50 S.Ct 27, 280 U.S. 670, 74 
L.Ed. -62 3. 

40. U.S.—C. I. R. v. Adams, CO.A., 
54 P.2d 228. 

41. U.S.—Stoffregen v. Moore, B.C. 
Mo., 264 P. 232, affirmed, CCA., 
271 P. 680. 
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cmment^s own act, where, in the year in 
which it was declared, the dividend was impounded 
in the treasury of the company by a court order 
obtained by the alien property oistodian.^^ Also, 
as stated supra § 213, a dividend is taxable prior to 
actual pa>Tiient, where it is credited to the stock¬ 
holder on the corporate books and he has an unre¬ 
stricted right to withdraw it. 

§ 216. -- Stock Dividends 

Generally, a stock dlvldf^id is taxable in the year in 
which it is received. 

Like other dividends, as considered supra §§ 212, 
215, generally a stock dividend is taxable in the 
year in which it is received, and not in the year 
in which it is declared,For the purpose of de¬ 
termining the time of receipt of income there is no 
basis for a distinction between the effect of a mere 
declaration of a stock dividend and a declaration of 
a cash dividend."^^ Where stock of another corpo¬ 
ration was declared as a dividend, and the date of 
the actual delivery of the certificates does not ap¬ 
pear, the court must look at the facts before it for 
the date when the dividend was unqualifiedly made 
subject to the demand of the shareholder.'^® 


§ 217. Gains from Sales or Exchanges Gen¬ 
erally 

a. In general 

b. Cash or accrual basis 

a. In General 

Gain from the sale of property Is taxable In the 
year during which it is realized; and It is deemed to be 
realized In the year during which the safe is made, the 
transaction is closed, and the rights and obligations of 
the parties become fixed and ascertainable. 

Gain from the sale of property is taxable in, and 
only in, the year during which it is realized,that 
is, in the year during which the sale is made,^^ the 
transaction is closed, and the rights and obliga¬ 
tions of the parties become definitely fixed and as¬ 
certainable;®® and this is true even though the 
seller purchased the property in a prior year,^i 
part of the profit realized is due to an increase in 
value in an earlier year,®^ the exact amount of the 
purchase price is to be determined in the future, 
where the method of computation is unalterable, 
or a subsequent dispute arises and a settlement is 
effected by compromise.®^ Like rules obtain in the 
case of gain from an exchange of property.®® 


42. U.S.—Forstmann v. Ferguson, 
D.C.N.Y., 17 F.2d 659, affirmed, C. 
C.A., Pergruson, v. Forstmann, 25 
F.2d 47. 

43. U.S.—Forstmann v. Fergruson, 
supra, 

44, U.S.—C. I. K. V, Scatena, C.C.A., 
S5 P.2d 729. 

Stock of another company 

Where new corporation, being: au¬ 
thorized to deal in all sorts of bonds, 
stocks, and property, acquired ma¬ 
jority of old corporation’s stock and 
subsequently passed resolution recit¬ 
ing desire to reduce its own capital 
stock and offering to accept one of 
its own shares in exchange for two 
shares of old corporation's stock, 
stockholders who surrendered shares 
of new corporation’s stock for shares 
of old corporation’s stock were held 
to realize gain at time of exchange 
and not on date of such resolution. 
—Prescott V. C. I. R., C.C.A,, 76 F. 
2d 3. 

45, U.S.—C. I. R. V. Kaufmann, C.C, 
A., 137 F.2d 524. 

40, U.S—C. I. R. V. Scatena. C.C.A., 
'85 F.2d 729. 

47, U.S.—MacLraughlin v. Alliance 
Ins. Co. of Philadelphia, Pa., 52 
S.Ct, '538, 28*6 U.S. 244, 76 O^.Ed. 
I0i83, answers to certified ques¬ 
tions conformed to, C.C.A., Insur¬ 
ance Co. of State of Pennsylvania 
V. MacLaughlin, <69 P.2d 1065, and 
MacLaughlin v. Alliance Ins. Co., 
<59 P.2d 1068—Stoner v. C. I. R., C. 
C.A., 79 P.2d 75, certiorari denied 


Helvering v. Stoner, 56 S.Ct. '309, 
•296 U.S. 650. ■80 L..Ed, 4*62—Secur¬ 
ity Trust Co. V. C. I- R, C.C.A., 65 
P.2d 877, certiorari denied Secur¬ 
ity Trust Co. V. Helvering, 54 S. 
Ct 122, 290 U.S. 686. 78 L.Ed. 591 
—Detroit Trust Co. v. C. I. R, C. 
C.A., 65 F.2d 877, certiorari denied 
54 S,Ct. 122, 290 U.S. 686, 78 L.Ed. 
591—Fawsett v. C. I. R., C.C.A., 63 
P.2d 446, certiorari denied ‘54 S. 
Ct. 59, 290 U.S. 641, 78 L.Ed. 566 
—Belknap v. U. S.. D.C.Ky., ‘55 F. 
Supp. 90. 

48. U.S.—-Snyder v. C. I. R., 'S'o S.Ct. 
737, 295 U.S. 134, 79 L.Ed. 1351, 
rehearing denied 55 S.Ct. 913, 295 
U.S. T69, 79 L.Ed. 1710-^orth- 
western States Portland Cement 
Co. V, Huston, C.C.A.Iowa, 126 F. 
2d 196—Biddle Avenue Realty 
Corporation v, C. I. R., C.C.A., 94 
F.2d 435—Consolidated Utilities 
Co. V. C. I. R., C.C.A., 84 F.2d 548 
—Robinson v. C. I. R., C.C.A., 73 
F.2d 769—^Davidson & Case Lum¬ 
ber Co. V. Motter, D.C.Kan., 14 F. 
2d 137. 

49. U.S.—^Lucas v. North Texas 
Lumber Co. v. C. I. R., 50 S.Ct, 184, 
281 U.S. 11, 74 L.Ed. <668—Frost 
Lumber Industries v. C. I. R., C. 
C.A.La., 128 P,2d 693. 

50. U.S.—Lucas v. North Texas 
Lum'ber Co., 50 S.Ct. 184, 281 U.S. 
11, 74 L.Ed. 668—^Frost Lumber 
Industries v. C. I. R., C.C.A.La., 
128 F.2d 693—C. I. R. v. R. J, Dar¬ 
nell, Inc., C.C.A., 60 F.2d '82. 
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lOights fixed hy judgment 
U.S.—Doyle v. C. I. R., C.C.A., 110 F. 
2d 157, 130 A.L.R. 989, certiorari 
denied Doyle v. Helvering, 61 S. 
Ct. 13, 311 U.S. 658, 85 L.Ed. 422. 

51. U.S.—Snyder v. C. I. R., 55 S. 

Ct. 737, 29*5 U.S. 134. 79 L.Ed. 

1351, rehearing denied 55 S.Ct. 913, 
295 U.S. 769, 79 L.Ed. 1710—Ross- 
heim v. C. I. R, C.C.A., 92 F.2d 
247—Bothwell v. C. I. R, C.C.A., 
77 P.2d 35. 

52- U.S.—MacLaughlin v. Alliance 
Ins. Co. of Philadelphia, Pa., 52 S. 
Ct. 5'38, 286 U.S. 244. 76 L.Ed. 1083, 
answers to certified questions con¬ 
formed to, 'C.C.A,, Insurance Co. 
of State of Pennsylvania v. Mac¬ 
Laughlin, 59 F.2d 10'65. and Mac¬ 
Laughlin V. Alliance Ins. Co., 69 
P.2d 1068. 

53. U.S.—Frost Lumber Industries 
V. C. I. R, aC.A.La, 128 F.2d 693. 

54. U.S.—^F’rost Lumber Industries 
V. C. I. R, supra. 

55. G-aiu taxable when realized. 
U.S.—Case v. C. I. R., C.C.A., 103 F- 

2d 283—Stanton v. C. I. R, C.C.A., 
98 F.2d 739, certiorari denied 5-9 
S.Ct. 243, 305 U.S. 660, 83 L.Ed. 
421. 

Profit taxable when, rights of parties 
deflzLitely fixed and ascertaiuable 
U.S.—Whitney Corporation v. (X I. 

R, ‘C.C.A., 105 F.2d 438. 

Gain, in subsequent year 
US.—Portland Oil Oo. v. C. I. R, 
C.C.A., 109 P.2d 479, certiorari de- 
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It is said that there are no hard and fast rules 
of thumb that can be used in determining, for pur¬ 
poses of taxation of gain, when a sale was consum¬ 
mated,and that no single factor is controlling, 
it being necessary to view the transaction as a 
whole and in the light of realism and practicality.®'^ 
Matters regarded as significant include the pas¬ 
sage of title,the transfer of possession,the 
vesting in the purchaser or vendee of substantially 
all of the rights and powers incident to owner¬ 
ship,^*^ the requirements of the contract,®^ the prac¬ 
tical interpretation of the contract by the parties 
thereto,and whether, by virtue of uncondition¬ 
al provisions in the contractus or substantial per¬ 
formance of conditions precedent,the purchaser 
has an unconditional duty and obligation to pay the 
purchase price. Consideration of the cash or ac¬ 
crual basis on -which the taxpayer keeps accounts 
and makes returns is discussed infra subdivision b 
of this section. 

In some cases of sales®^ or exchanges,the year 


of taxability is considered to be the one in which 
title is transferred. However, a closed transac¬ 
tion for income tax purposes results from a con¬ 
tract of sale which is absolute and unconditional 
on the vendor’s part to deliver a deed to the pur¬ 
chaser on payment of the consideration, and by 
which the purchaser secures immediate possession 
and exercises all rights of ownership;®'^ and a like 
result follows where a contract containing only one 
condition becomes absolute and unconditional by 
performance of that condition during the year in 
which the contract was entered into.^S Also, it is 
not necessary to deliver personal property before 
there may be a return of gain where the obliga¬ 
tion to deliver is so fixed that gain is reasonably 
certain in fact and ascertainable in amount.®^ Fur¬ 
thermore, in some cases gain has been held to be 
realized and taxable in, and only in, the year or 
years in which the purchase price is received but 
in other cases realization and taxability have been 
determined by reference to some other event, even 
though such event occurred prioror subsequenri^ 


nied 60 S.Ct 1100, SIO U.S. 650, 84 
L.Ed. 1416. 

56. U.S.—C. I. R. V. Segall, C.C.A., 
114 P.2d 706, certiorari denied Se- 
gall V. C. I. R., 61 S.Ct. 838, ‘313 

U.S. 562, So L.Ed. 1522—C. I. R. v. 
Tant. C.C.A., 114 F.2d 706, certio¬ 
rari denied Tant v. C. I. R., 61 S. 
Ct. 83!S, 313 U.S. 562, 85 L.Ed. 1522. 

57. U.S.—C. I. R. V. Segall, C.C.A., 
114 P. 706, certiorari denied Se¬ 
gall V. C. 1. R, 61 S.Ct. ‘838, 313 

U. S, '5'62, 85 L.Ed. 1522—C. I. R. v. 
Tant, C.C.A., 114 F.2d 706, certio¬ 
rari denied Tant v. C. I. R., 61 S. 
CL 838, 313 U.S. 562, 85 L.Ed. 1523. 

Two or more matters considered in 
same case 

(1) Where contract for sale of 
shares of stock was not finally 
signed until January, 1930, and right 
to possession and title depended on 
payment of first installment, which 
was not made until 1930, profit "wms 
chargeable to income for that year 
rather than for 1929, when principal 
terms of contract w^ere agreed on.— 
U. S. Industrial Alcohol Co. (West 
Virginia) v. Helvering, C.C.A., 137 
P.2d 511. 

(2) Gain from sale of real estate 
under contract with small down pay¬ 
ment was taxable as of year trans¬ 
fer was completed and substantial 
payment made.—Stieff v. Tait, B.C. 
Md-, 2i6 P.2d 489, affirmed, C.CJ.A, 31 
P.2d 1020. 

58. U.S.—Frost Lumber Industries 

V. C. I. R.. C:aA., 128 P.2d 693— 
C. I. R. V. Segall, C.C.A., 114 P.'2d 
70-6, certiorari denied Segall v. C. 
I. R., 51 S.Ct. 838, 313 U.S. 562. 85 
L,Ed. 152 2-—C. I. R. v. Tant. C.C. 


A., 114 F.2d 706, certiorari denied 
Tant V. C. I. R, 61 S.Ct 838, 313 
U.S. 562, 85 L.Ed. 1522. 

59. U.S.—C. I. R. V. Segall, CC.A., 
114 P.2d 706, certiorari denied Se¬ 
gall V. C. 1. R., 61 S.Ct. 838, 313 

U. S. 562t 85 L.Ed. 1522—C 1. R. 

V. Tant. C.C.A., 114 P.2d 706, cer¬ 
tiorari denied Tant v. C, I. R., 61 
S.Ct. 838, 313 U.S. 562, 85 L.Ed. 
1522—Brunton v. C. I, R., C.C.A, 
•42 P.2d 81, certiorari denied Brun- 
ton V. Burnet, 51 S Ct 101, 282 U. 
S, 889, 75 L.Ed. 783. 

60. U.S.—Brunt on v. C. I. R., supra. 

61. U.S.—Bonham v. C. I. R, C.C.A., 
89 F.2d 725. 

62. U.S.—C. I. R. V. Segall, C.C.A., 
114 P.2d 706, certiorari denied Se¬ 
gall V. C. I. R, 61 S.Ct 838, 313 
U.S. 562, 85 L.Ed. 1522—C. I. R. v. 
Tant, 114 P.2d 706, certiorari de¬ 
nied Tant V. C. I. R, 61 S.Ct 838, 
313 U.S. 562, 85 L.Ed. 1522. 

63. U.S.—Brunton v. C. I. R, C.C.A., 
42 P.2d 81, certiorari denied Brun¬ 
ton V, Burnet, 51 S.Ct 101, 282 U. 
S. 889, 75 LEd. 7*83. 

64. U.S.--C. I. R. V. Segall, CC.A, 
114 P.2d 706, certiorari denied Se¬ 
gall V. C. I. R., 61 S.Ct 838, 313 
U.S. 562, 85 L,Ed. 1522—C. I. R. v. 
Tant, C.C.A., 114 F.2d “706, certio¬ 
rari denied Tant v. C. I. R, 61 S. 
Ct 838, 313 U.S. 562, 85 L.Ed. 1522. 

©5. U.S.—Bedell v. €. I. R., C.C.A, 

'30 P.'2d 622. 

Mich.—^Petition of Ptolemy, 876 N. 

W. 476, 282 Mich. 353. 

66. U.S.—Bonham v. C. I. R., C.C.A, 
89 F.2d 725—Snead v, Elmore, C. 
CAAla., '59 F.2d 312. 
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67. U.S.—C. 1. R. V, Union Pac. R 
Co., CC.A, 86 F.2d 637. 

6S, U.S.—Davidson & Case Lumber 
Co. V. Motter, D.C.Kan., 14 F.2d 
137. 

69. U.S.—Huntington Nat. Bank t. 

C. I. R., C.C.A, 90 F.2d 876. 

70. U.S.—Bailey v. C. I. R, C.C.A 
Tex., 103 P.2d 448—C. I. R v. Ty¬ 
ler, CCA, 72 F.2d 950—Baird v. 

U. S., CCALa., 65 P.2d 911, cer¬ 
tiorari denied 54 S.Ct 126, 290 U. 
S. 690, 78 L.Ed. 594—^C. I. R v. 
Moore, C.C A, 48 F.2d '526, certio¬ 
rari denied Garber v. Burnet, 52 
S.Ct 8, 284 US. 620, 7.5 L.Ed. 523— 
Coley V. Pickering, D.C.IIL, 21 F. 
2d 247—U. S V. Christine Oil & 
Gas Co., DC La., 269 P. 45-8. 

D.C.-Alworth-Washburn Co. v. Hel¬ 
vering, 67 P.2d 694, 62 App.D.C 
322. 

71. U.S.—Frost Lumber Industries 

V. C. I. R, C.C.ALa., 128 F.2d 693 
—Huntington Nat. Bank v. C I. 
R, CCA, 90 F.2d 876—C. I. R. v. 
Moir, C.C.A., 45 P.2d 356—David¬ 
son & Case Lumber Co. v. Motter, 

D. CKan., 14 F.2d 137. 

It is sufficient, for taxing purpos¬ 
es, if the vendor obtains under the 
contract the unqualified right to re¬ 
cover the consideration,—C. I. R v. 
Union Pac. R Co., C.C.A., 86 P.2d 
637. 

72. U.S.—Doyle v. C I. R, CCA, 
110 P.2d 157, 130 A.L.R. 989, cer¬ 
tiorari denied Doyle v. Helvering, 
61 S.Ct 13, 311 U.S. 658, 85 L.Ed. 
422—Bourne v. C. I. R, C.C.A., 62 
F.2d 648, certiorari denied 54 S.Ct 
67. '290 U.S. 16*50, 78 L.Ed. 1048. 
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to a year in which part or all of the purchase price 
was paid. 

Sales in different years of parts of block or trad. 
Where a tract of land is divided into lots, or a 
block of stock is divided into smaller blocks, and 
sales are made of the smaller units in different 
years, the cost is required to be apportioned to each 
lot or share so that, for the purpose of determin¬ 
ing- profit, each sale may be treated as a separate 
transaction, having a separate basic cost and yield¬ 
ing a separate profit in the year during which the 
sale is made.'^S Under a contract for the sale of 
timber whereby sales are accomplished only as tim¬ 
ber is cut and removed, gain is realized and taxa¬ 
ble when, but not until, it is received. 

Long or short market transactions. Where a 
person borrows stock to effect short sales, a com¬ 
pleted transaction on which gain is realized does 
not exist when he purchases stock with intent to 
use it in repaying the borrowing, but only when 
the intention is fulfilled and the stock is delivered 
to the lender.'^S On the other hand, where a tax¬ 
payer holding certificates of stock orders a sale by 
a broker, the broker delivers other shares to the 
buyer, and the taxpayer then delivers the certifi¬ 
cates to the broker, there is no short sale prevent¬ 
ing completion of the sale and realization of gain 
until delivery of the shares to the broker.'^^ Each 
sale of a contract for future delivery of cotton, 
treated by the parties thereto as an independent 
transaction, is a closed transaction for tax purpos¬ 
es, even though, in order to maintain his long posi¬ 
tion in the market, the taxpayer, simultaneously 
with each sale, purchases a contract calling for 
later future delivery of the same kind and quality 


of cotton and his long position is not liquidated 
until a subsequent year.*^7 

b. Cash or Accnial Basis 

Whether the taxpayer keeps books and makes re¬ 
turns on a cash or accrual basts is accorded considera- 
tioh, and sometimes is the controlling influence, In par¬ 
ticular cases involving the time of taxability of gain 
from a sale. 

Where a taxpayer keeps books of account and 
makes returns on an accrual basis, the entire gain 
or profit accruing from a sale made by him may be 
taxable in the year during which the contract of 
sale is entered into,*^^ even though the subject mat¬ 
ter is not delivered'^9 or part or all of the purchase 
price is not paid^^ until a subsequent year. Con¬ 
versely, it is held that where a taxpayer, keeping 
records and making returns on a cash basis, re¬ 
ceives only a portion of the consideration during 
the year in which a sale is made, only that portion 
may be considered in determining his taxable gain 
in that year,^! the sale not being a closed transac¬ 
tion in respect of the entire gain.ss It has been 
held in a particular case, wherein the contract of 
sale was executed in one year and the deed, mort¬ 
gage, and purchase money notes were executed and 
delivered in a succeeding year, that the gain was 
taxable in the former or latter year accordingly as 
the taxpayer kept his accounts on an accrual or 
cash basis. On the other hand, where the gain 
has previously been impounded by a receiver pend¬ 
ing determination of the right thereto, it is taxable 
in the year in which it is paid over to the taxpayer, 
regardless of whether his returns are on a cash or 
accrual basis.S^ Also, where the gain does not 
accrue until a particular year, the right to receive, 
and the liability to pay, it having previously been 


Money paid before exercise of op¬ 
tion to purchase, althougrh applied 
on the purchase price after the exer¬ 
cise of the option, is not taxable 
gain until the option is exercised.— 
Waukesha Malleable Iron -Co. v. C. 
I, K., C.aA., -67 F.2d -ses—Aiken v. 
C. L R., C.C.A., 35 F.2d 620, affirmed 
Aiken v. Burnet, 51 S.Ct. 148, 282 U- 
S. 277, 75 L.Ed. 339. 

Money received by one of sellers in 
fiduciary capacity 

U.S.—Stoner v. C. L R., C.CA., 79 
F.2d 75, certiorari denied Helver¬ 
ing V. Stoner, 56 S.Ct. 309, 296 U. 
S. «'50, '80 JL,.Ed. 462. 

73, U.S.—Leake v. C. I. B., C.C.A., 
140 F.2d 451, certiorari denied &5 
S.Ct 54, 323 U.S. 722, 89 L.Ed. 580 
—C. I. R. V. Laguna Land & Wa¬ 
ter Co., C.C.A., 118 F.2d 112. 

74. 0.S.—Brown v. €. I. R., a€.A. 
Tex,, 69 F.2d *863, certiorari de¬ 
nied 55 S.Ct. 91, 293 U.-S, 579, 79 
X..Bd. 676. 


75. XJ.S.—Richardson v. C. I. R., C. 
C.A., 121 F.2d 1, certiorari denied 
‘62 S.Ct. 188, 314 XJ.S. 6'84, 8-6 L.Ed. 
548, rehearing denied 62 S.Ct. 359, 
314 XJ.S. 714, 86 L.Ed. 569. 

78. XJ.S.—Huntington Hat Bank v. 
C. 1. R.. C.C.A., 90 P.2d 876. 

77. U.S.—Valley Waste Mills v. 
Page, C.C.A.Ga., 115 P.2d 466, cer¬ 
tiorari denied 61 S.Ct 549, 312 U. 
S. 681, 85 L.Ed. 1120. 

78. XJ.S.—^Acme Coal Co. v. XJ. S., 
CtCl., 44 P.2d 95. 

D.C.—^Evergreen Cemetery Ass’n v. 
Burnet, 45 F.2d 667, 59 App.D.C. 
397. 

79. U.S.*—-U. S. V. Utah-Idaho Sugar 
Co., C.C.A.Utah, 96 F.2d 756, cer¬ 
tiorari denied '59 S.Ct 9'5, 305 U.S. 
831, 83 L.Ed. 404—U. S. v. Amal¬ 
gamated Sugar Co., C.C.A.Utah, 72 
F.2d 755. 

80. U.S.—C. I. R. V. Union Pac. R. 
I Co., C.C.A., -86 F.2d '637—^Rosen 
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Reichert Brokerage Co. v. U. S., Ct. 
CL, 3 P.Supp. 646—Schoellkopf 
Aniline & Chemical Works v. U. 
S., CtCl., 3 F.Supp. 417. 

81. U.S.—Hill’s Estate v. Maloney, 
D.C.N.J., 58 F.Supp. 164—Nunnally 
Inv. Co. V. U. S., CtCl., 36 F.Supp. 
332, affirmed U. S. v. Hunnally Inv. 
Co., 62 S.Ct 1064, 31-6 U.S. 253, 86 
L.Ed. 1455, 140 A.L.R. 792. 

82. U.S.—Hill’s Estate v. Maloney, 
U.aH.L, -53 F.Supp. 164. 

83. D.C.—^Helvering v. Hihley-Mim- 
naugh Lumber Co., 70 F.2d 343, 63 
App.B.C. 181. 

Method of accounting generally see 
infra §§ 620-628. 

84. U.S.—^Burnet v. North American 
Oil Consolidated, C.C.A., 50 F.2d 
752, affirmed North American Oil 
Consolidated v. Burnet, 52 S.Ct. 
ai3. 286 U.S. 417, 76 L.Ed. 1197. 
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contirigent or conditional, it is taxable only in that 
year, even though the taxpa^'er keeps books and re¬ 
ports on an accrual basis,an entry of the item 
in his books as income for a prior year not being 
warranted.S^ All of the purchase price is consid¬ 
ered received in a particular year by a taxpayer on 
a cash basis where, although notes are given for 
part of the purchase price, they have a readily re¬ 
alizable market value.S'^ 

§218. Gains from Installment Sales 

In the case of an installment sale within the terms 
of a statute granting the privilege of doing so, a taxpayer 
may return as income in any year that proportion of 
the Installment payments actually received in that year 
which the gross profit realized or to be realized when 
payment is completed bears to the total contract price. 

Effect has been accorded to the Internal Reve¬ 
nue Code, 26 U.S.C.A. § 111 (d), providing that 
nothing contained therein shall be construed to 
prevent, in the case of property sold under a con¬ 
tract providing for payment in installments, the 
taxation of that portion of any installment pay¬ 
ment representing gain or profit in the year during 


which such payment is received.^^ Also, effect has 
been given to regulations of the commissioner of 
internal revenue promulgated prior to 1926 and 
relating to returns on the installment basis in the 
case of sales on such basis.^^ The words of the 
Internal Revenue Code, 26 U.S.C.A. § 44^ and sim¬ 
ilar statutes, permitting a person regularly selling 
on the installment plan, or in the case of casual 
sales, if the initial payments do not exceed a pre¬ 
scribed per cent of the selling price, to return as 
income therefrom in any taxable year that propor¬ 
tion of the installment payments actually received 
in that year which the gross profit realized or to be 
realized when payment is completed bears to the 
total contract price, derive vitality from the obvi¬ 
ous purposes at which they are aimed.^^ A taxpay¬ 
er is entitled to the benefit of such provisions where 
a sale made by him is within their terms,but not 
otherwise and, where he does avail himself of 
the privilege afforded, he does so subject to the 
further provision for acceleration of taxation of de¬ 
ferred gain when the installment obligation is sold, 
distributed, transmitted, or otherwise disposed of.^^ 


S5. U.S.—Cassatt v. C. I, R., C.C.A., 
137 F.2d 745. 

86. U.S.—Lucas v. North Texas 
Lumber Co., 50 S.Ct. 184, 281 U.S. 
11, 74 L.Ed. 668. 

87. U.S.— Ague v. U. S., 42 F.Supp. 
66, 95 CtCl. 109. 

88. U.S.—Roy V. C. I. R., C.C.A., 69 

F.2d 786, certiorari denied Roy v. 
Helvering’, 55 S.Ct. 92 (first case) 
293 U.S. -580, 79 L.Ed. 676, fol¬ 
lowed in Derbes v. C. I. R., 69 F.2d 
788, certiorari denied Derbes v. 
Helvering, 55 S.Ct. 92 (two cases) 
293 U.S. 580, '79 L.Ed. 676, and Roy 
V. Helvering, 55 S.Ct. 92 (two cas¬ 
es) 293 U.S. 5’80, 79 L.Ed. 676, 

Stafford Derbes & Roy v. Helver¬ 
ing, 55 S.Ct. 92, 293 U.S. 580, 79 
L.Ed. 676, and 5'5 S.Ct. 93 (four 
cases) 293 U.S. 580, 79 L.Ed. <676 
and Upstream Realty Co. v. Hel¬ 
vering, 55 S.Ct. 93, 293 U.S. 680, 
79 L.Ed. 676. 

89. U.S.—C. I. R. V. Union Pac. R. 
Co., C.C.A., 86 F.2d 637—C. I. R. 
V. Moore, C.C.A., 48 F.2d 626, cer¬ 
tiorari denied Garber v. Burnet, 52 
S.Ct. 8, 284 U.S. 620, 76 L.Ed. >528. 

D.C.—^Louis Werner Saw Mill Co. v. 
Helvering, 96 F.2d 539, 68 App.D C. 
267. 

Itt computing net income on in¬ 
stallment basis under such regula¬ 
tions, all installment payments actu¬ 
ally received during given year are 
included in that year's gross income, 
and net income is determined by 
overhead and other deductible items 
for same year.—J. C. Nichols Land 
Co. V. C. I. R., C.C.A., 6»5 F.2d 437. 

90. U.S.—Griflaths v. Helvering, 60 


S.Ct. 277, 308 U.S. 355, 84 L.Ed. 
319. 

91. U.S.—^U. S. V. Eversman, C.C.A. 
Ohio, 133 F.2d 261—C. I. R. v. 
Moore, C.C.A., 48 F.2d 526, certio¬ 
rari denied Garber v. Burnet, 52 
S.Ct. 8, 284 U.S. 620, 7-6 L.Ed. 528. 

Conveyance of cemetery lots 

The interest conveyed by ceme¬ 
tery corporation to purchasers of 
cemetery lots constituted an ease¬ 
ment which was “real property" for 
income tax purposes within provi¬ 
sion of revenue acts relating to use 
of installment basis in making re¬ 
turn of income.—^National Memorial 
Park V. C. I. R., aC-A., 145 P.2d 1008, 
certiorari denied 65 S.Ct. 861, 324 U. 
S. 858, 89 L.Ed. 1416. 

Where taxpayer has properly 
made returns on this basis, or on a 
cash receipts basis, from year to 
year, his subsequent contention that 
the entire profit should have been 
taxed in the year in which the sale 
was made is without merit.—John¬ 
son V. C. I. R., C.C.A.Tex., 56 F.2d 58, 
certiorari denied Johnson v. Burnet, 
■52 S.Ct. 502, 286 U.S. 651, 76 L.Ed. 
1287—0. L R. V. Garber, C.C.A., 50 
P.2d *588. 

92, U.S.—Biddle Avenue Realty 
Corporation v. C. I. R., C.C.A., 94 
P.2d 4'35—Caldwell v. U. S., D.C. 
Pa, 30 F.Supp. 308, affirmed, C.C. 
A., 114 F.2d 99'5. 

Initial pa 3 rments 

(1) The receipt by seller of an 
initial payment of not more than the 
prescribed percentage of the selling 
price is a condition precedent to 
seller’s right to report the sale on an 
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installment basis, and all payments 
received in the year of sale, includ¬ 
ing assignments of choses in action 
as part of the consideration of the 
sale, are to be included in calculat¬ 
ing the initial payments.—Caldwell 
V. U. S., C.C.APa., 114 F.2d 995. 

(2) Purchaser's assumption of 
mortgages is property to be included 
as part of initial payments; and, 
where excess of mortgages assumed 
by purchaser over basis to vendor, 
plus cash payment, aggregates more 
than prescribed percentage of pur¬ 
chase price, transaction is not with¬ 
in statute.—Lucas v. Schneider, C.C. 
A.Ky., 47 P.2d 1006, certiorari denied 
Schneider v. Lucas, 52 S.Ct. 9, 284 
U.S. 622, 76 L.Ed. 530. 

(3) However, the statute refers to 
payments received from the pur¬ 
chaser and not from a third person, 
and the return from the sale or oth¬ 
er disposition of notes for the pur¬ 
chase price are not included.—Dur- 
am Bldg. Corporation v. C. I. R., C. 
C.A., 66 P.2d 253. 

93. U.S.—Nuckolls v. U. -S., C.C.A. 

Colo., 76 F.2d 357. 

Purpose of provision as to gain 

The purpose of providing that, on 
disposition of installment obliga¬ 
tions, any gain resulting shall be 
considered as resulting from sale of 
property with respect to which in¬ 
stallment obligations were received, 
was to require such gain to be tak¬ 
en into account in computing net 
income according to the period for 
which the original property sold was 
held, rather than according to period 
i for which installment obligations 
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Wiiere property sold was to be paid for in in¬ 
stallments, and only part of what was received 
was returned as gain, but subsequently the prop¬ 
erty was reacquired without any refund, so that 
all that was received turns out to be gain, the ad¬ 
dition is made to income in the year during which 
the additional gain appears to be such.®^ 

§ 219, Gains from Redemption of Bonds and 
Stocks 

Gains, if any, from the redemption of bonds or stocks 
are realized and taxable in the year during which the 
redemption takes place and the cash is received. 

In the case of redemption of bonds or preferred 
stock of a corporation, the gains to the holders are 
realized and taxable in the year during which the 
redemption takes place®^ and the cash is received,®^ 
rather than as of a prior year during which the 
resolution authorizing redemption was adopted, 
where there is no evidence to show that funds for 
redemption were available in that year and it is 
found that sufficient funds for the purpose were not 
borrowed.®*^ If the intention of a corporation, in 
repurchasing its own bonds for less than the issu¬ 
ing price, is to retire the bonds, the difference be¬ 
tween the issuing price and the redemption price is 
taxable to it as income for the year during which 
the repurchase is made, even though it holds the 


bonds in its treasury until the following year when 
they are delivered to a trustee for cancellation,®^ 

§ 220. Interest 

Generally, where interest accrues In one year and 
Is actually received in another, it Is taxable in the former 
or latter year according as the taxpayer uses the accrual 
or cash method of accounting for income tax purposes. 

Where interest is earned, credited, and received 
in the same year, it is part of the taxpayer’s gross 
income for that year,®® even though it was collect¬ 
ed for him and deposited to his account by a for¬ 
eign bank and he was not advised of the deposit.^ 
It has been held that interest wffiich was earned, 
and was available to the taxpayer and could have 
been withdrawn from a bank by him, during a par¬ 
ticular year, but which by inadvertence was not 
credited, was received and taxable during that 
year;® but it has also been held that the conduct 
of a depositor in not presenting a certificate of de¬ 
posit for crediting of interest thereon and not re¬ 
porting interest in the years when it accrued was 
an election to treat interest as not received until 
collected, precluding him or his estate from claim¬ 
ing that interest should have been returned and 
taxed in the years when it accrued.^ 

Taxpayer on cash basis. In the case of a tax¬ 
payer keeping books and making returns on a cash 


were held.—In re Rogers* Estate, O. 
C.A., 143 R2d 695, 156 A,L.R. 1239, 
certiorari denied Roger's Estate v. 
C. r. R., 6'5 S.Ct. 2-69, 323 U.S. 780. 
89 Li.Ed. 62*3. 

Transfer to trustee 

(1) It has been held that the pur¬ 
pose of the statute is to prevent tax¬ 
payers from escaping tax by trans¬ 
ferring installment obligations to 
another, and statute is without ap¬ 
plication where assignment is made 
to alter ego for convenience, as in 
the case of a transfer of corporate 
assets, including a contract for sale 
of oil interests, to trustee selected 
by corporation for liquidation after 
dissolution by vote of stockholders. 
—First Nat. Bank v. U. S., C.C.A. 
Colo., 86 F.2d 938. 

(2) However, it has also been held 
that installment obligations re¬ 
ceived in connection with sale of 
corporate stock belonging to estate, 
when they were transferred by exec¬ 
utors to residuary trusts of which 
they were trustees and to escrow 
agent for a residuary legatee, were 
“distributed, transmitted, sold, or 
otherwise disposed of’* within the 
statutory provision,—In re Rogers’ 
Estate, aC.A., 143 P.2d 695, 156 A. 
L.R. 1239, certiorari denied Roger’s 
Estate V. C. I. R., 65 S.Ct 269, 323 
E.S. 780, 89 L.Ed. 623. 


- Construction with other statutes 
This statutory provision must be 
construed with other provisions of 
same and earlier statutes.—Nuckolls 
V. U. S., C.€.A.Colo., 76 P.2d 357. 
Earlier statute construed 
D.C.—Alworth-Washburn Co. v. Hel¬ 
vering, 67 F.2d 694, -62 App.D.C. 
322. 

94. U.S.—Sneed v. C. I. R., C.C.A. 
Tex., 119 F.2d 767, rehearing de¬ 
nied 121 P.2d 725, certiorari de¬ 
nied Thompson v. Helvering, 62 S. 
Ct. 297, 314 U.S. 686, 86 L.Ed. 549. 

95. U.S.—Yates v. McGowan, D.C.N. 
T., 39 F.Supp. 2'57, affirmed, C.C. 
A., 124 P.2d 819, rehearing denied 
126 P.2d 624. 

96. Transaction treated as reorganl. 
zation 

(1) Where corporation in 1924 
sold, not its capital stock, but major 
part of its assets, and proceeded to 
retire its preferred stock by making 
redemptions in cash in 1924 and 
1925, if transaction constituted re¬ 
organization within income tax stat¬ 
ute, only portion of resulting gain 
to be accounted for in 1924 by stock¬ 
holders receiving cash for preferred 
stock retired was such as was actu¬ 
ally received during that year,—C. 

I. R. V. Blum. C.C.A, 75 P.2d 699. 

(2) Time of taxability of gains on 
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reorganization generally see infra § 
22‘8. 

97. U.S.—Adler v. C. I. R., C.C.A. 
Ga., 77 F.2d 733. 

98. D.C.—Garland Coal & Mining 
Co. V. Helvering, 75 P.2d 663, 64 
App.D.C. 144. 

Purchase by a^liated corporation 
Where one affiliated corporation 
acquired the bonds of another af¬ 
filiated corporation from outsiders 
at a discount, the taxable gain, if 
any, to the group, if the affiliated 
group of corporations is to be re¬ 
garded as a single business entity, 
was realized in the year when the 
purchase at a discount was made.—• 
C. I. R. V. Capento Securities Corpo¬ 
ration, C.C.A., 140 F.2d 382. 

S9, U.S.—Ensley Bank & Trust Co. 

V. U. S., D.C.Ala., 61 F.Supp. 317. 
Early statute construed 
U.S.—^Western Union R. Co. v. U. 
S., Wis., 101 U.S. 543, 25 L.Ed. 
1068—U. S. V. Louisville & N. R 
Co., C.C.Ky., 33 F. 829. 

1- U.S.—C. I. R. V. Speyer, -C.C.A.2, 
77 P.2d 824, certiorari denied Hel¬ 
vering V. Speyer, 56 S.Ct 155, ^9 6 
U.S. 631, 80 L.Ed. 449. 

2. U.S.—Ensley Bank & Trust Co. v. 
U. S., D.C.Ala., 61 F.Supp. 317. 

3. U.S.—Moran v. C. L R., C.C.A., 67 
F.2d 601. 
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basisj interest is properly returnable and taxable 
only for the year in which it was received,^ and 
not for a prior year in which it accrued.^ How¬ 
ever, the doctrine of constructive receipt has been 
applied in the case of a taxpayer on a cash basis 
by holding that, for tax purposes, interest is deem¬ 
ed to be received by him in the year when, so far 
as the interest itself is concerned, it is fully avail¬ 
able to him,^ even though phA'sical incapacity pre¬ 
vents him from clipping and cashing coupons rep¬ 
resenting the interest^ 

Taxpayer on accrual basis. Where a taxpayer 
employs the accrual method of accounting for in¬ 
come tax purposes, interest is taxable only in the 
year during which it is properly accrued,^ and not 
in a subsequent year during which it is received.^ 
Generally, interest is accruable for income tax pur¬ 
poses when the right to receive it is fixed,^0 and 
not when it is actually received but it is not 
accruable so long as reasonable doubt exists con¬ 
cerning the amount that is collectable, by reason of 
the financial condition or insolvency of the debt¬ 
or and where, because of such doubt, a taxpay¬ 
er does not accrue interest in the year during 


\vhich it is due and owing, he must accrue and re¬ 
port it as soon as its collectability is assured or es¬ 
tablished and not defer its inclusion until the year 
when it is actually received.^^ 

§ 221. Liability to Restore Income Received 

Income or profit received by a taxpayer under a 
claim of right and without any restriction on its disposi¬ 
tion is taxable for the year during which It Is received, 
even though, in a subsequent year, the taxpayer may be 
adjudged liable to restore its equivalent. 

A taxpayer receiving income or profit under a 
claim of right and without any restriction on its 
disposition is required to return it for taxation for 
the year during which it is received, even though 
there still may be a claim that he is not entitled to 
retain it, or there is a contingency that may re¬ 
quire him to restore its equivalent in a later year4'^ 
This rule is a practical one based on the settled 
taxing practice of an annual accounting and 
under such practice it is important to determine only 
whether and when the taxpayer elected to treat the 
moneys in question as his own4^ 


4. TJ.S.—W. Lu Moody Co. v. Q. I. 

R. , C.C.A.Tex., 143 F.2d 712. 

5. U.S.—C. I. R. V. Timken, C.O.A., 
141 F.2d 625. 

Aocroal on books of borrower as ow¬ 
ing- to taxpayer 

U.S.—^Helvering- v. Jane Holding 
Corporation, C C-A., 109 F.2d 933, 
certiorari denied Jane Holding 
Corporation v. Helvering, 60 S.Ct. 
1102, 310 U.S. .653, 84 L.Ed, 1418, 
rehearing denied 61 S.Ct. 56, 311 
U.S. 725, 85 L.Ed. 472—Mallinck- 
rodt V. Helvering, C.C.A., 109 F.2d 
933, certiorari denied Helvering v. 
Mallinckrodt, 61 S.Ct. 34, 311 U.S. 
672. 85 L.Ed. 432. 

6. U.S.—.Loose V. U. S., C.C.A.Mo., 
74 F.2d 147. 

Interest credited to taxpayer's ac¬ 
count 

U.S.—Jacobus V. U. S., Ct.CL, 9 F. 
Supp. 41, followed in Jacobus v. U. 

S. , Ct.Cl., 9 F.Supp. 46, and Ja¬ 
cobus V. U. S., Ct.Cl., 9 F.Supp. 
49. 

7. U.S.—^Loose v. U. S., C.C.A.MO., 
74 F.2d 147. 

S. U.S.—W. L. Moody Cotton Co. v. 
C. I. R., C.C.A., 143 F.2d 712— 
Williams Land Co. v. U. S., CtCl., 
31 F.Supp. 1'54. 

9. U.S.—^Williams Land Co. v. U. S., 
supra. 

10. U.S.—Clifton Mfg. Co. v. C. I. 
R., C.C.A., 137 F.2d 290, 150 A.L. 
R. 749. 

11. U.S.—Clifton Mfg. Co. v. C. I. 
R,, supra. 


j 12 . U.S.—Clifton Mfg. Co. r. C. I. 

! R., supra, 

13. U.S.—Clifton Mfg. Co. V. C. I. 
R., supra, 

I 14. U.S.—^North American Oil Con- j 
solidated v. Burnet, '52 S.Ct. 613, 
286 U.S. 613, 76 L.Ed. 1197—Jacobs 
V. Hoey, C.C.A.N.T., 136 F.2d 954, 
certiorari denied 64 S.Ct. 20*5, 320 

U. S. 790, 88 L.Ed. 476—Moore v. 
Thomas, C.C.A.Tex., 131 F.2d 611 
—First Nat. Bank v. C. I. R., C.C. 
A., 107 F.2d 141—Fawsett v. C. I. 
R., C.C.A-, 63 F.2d 445, certiorari 
denied 54 S.Ct. 59, 290 U.S. 641, 
78 L.Ed. 556—Agne v. U. S., 42 F. 
Supp. 66 , 95 CUCl. 109—Schramm 

V. U. S., CtCl., 3*6 F.Supp. 1021. 
D.C.—Barker v. Magruder, 95 F.2d 

122, 68 App.D.C. 211 —Blum v. Hel¬ 
vering, 74 F.2d 482, 64 App.D.C. 78, 
certiorari denied 55 S.Ct. 643, 295 

U. S. 732, 79 L.Ed. 1 - 618 1—Alstrin v. 
Helvering, 74 F.2d 482, 64 App.D.C. 
78, certiorari denied 55 S.Ct. 643, 
295 U.S. 732, 79 L.Ed. 1681—Stein 

V. Helvering, 74 F.2d 4'82, 64 App. 
D.C. 78, certiorari denied '55 S.Ct. 
543, 29t5 U.S. 732, 79 L.Ed. 1-681, 
and 55 S.Ct. 644, 295 U.S. 732, 79 
L.Ed. 1681. 

Taxability of income subject to pos¬ 
sible restoration or refund gener¬ 
ally see supra 5 100 . 

Money paid in satisfaction of Judg¬ 
ment subseginently reversed 
Under state law, as interpreted by 
state supreme court, judgment cred¬ 
itor was absolute owner of money 
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paid thereto by debtor in satisfac¬ 
tion of judgment, so that, amount 
oaid was part of creditor's taxable 
income for year in which payment 
was received; and the fact that cor¬ 
poration set up in its account books 
a statement that amount received 
by it in satisfaction of judgment 
was subject to be returned to judg¬ 
ment debtor, if judgment was re¬ 
versed, thus indicating intention not 
to exercise its power of absolute 
dominion over such fund, did not 
change status thereof as taxable in¬ 
come of such corporation in year 
in which payment was received.—C. 
1. R. V. Alamitos Land Co., C.C.A, 
112 F.2d 648, certiorari denied Alam¬ 
itos Land Co. v. C. 1. R., 61 S.Ct. 46, 
311 U.S. 679, 85 L.Ed. 437. 

15- U.S.—Moore v. Thomas, C.C.A 
Tex., 131 F.2d 611. 

le. U.S.—Moore v. Thomas, supra, 
ClrcumstaxLc&s and intentloai 

Of first importance to the deter¬ 
mination of whether moneys were 
taxable as income to taxpayer in 
year in which they were received 
was a determination, not only of the 
circumstances under which the tax¬ 
payer took the moneys and how it 
used them, but as to the intention 
and understanding under which they 
were paid to and received by it.— 
Moore v. Thomas, supra. 

B«posits and refunds unclaimed "by 
customers of ga« company 
U.S. —Boston Consol. Gas Co. v, C 
L R., C..aA, 128 F.2d 473. 
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§ 222. Option Payments 

The consideration for an option to purchase Is tax¬ 
able Income for the year in which It is received, except 
where the amount paid Is to be applied on the purchase 
price if the option is exercised, In which case it Is tax¬ 
able income for the year In which the option is sur¬ 
rendered. 

The consideration, in cash or its equivalent, re¬ 
ceived for an option to purchase is taxable in¬ 
come for the year in which it is received, ex¬ 
cept where the option contract provides that, if the 
option is exercised, the amount paid shall be ap¬ 
plied on the purchase price, in which case the 
amount paid is taxable income for the year in 
which the option is surrendered, it then being- pos¬ 
sible for the first time to determine that the 
amount paid is taxable income, as distinguished 
from taxable gain or profit, if any, on a sale.^S 

§ 223. Profits of Partnerships and Joint Ad¬ 
ventures 

Under the statutes, a partner's distributive share 
of the gain or net income of the partnership is taxable 
for the year in which the gain or income is earned by 
the partnership, even though such share is not paid 
or distributed to the partner in that year; and a like 
rule obtains as to a member's share of the profits of a 
syndicate or joint venture. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
182, and similar statutes, providing for inclusion, 
in a partner^’s net income, of his distributive share, 
whether or not distribution is made to him, of the 
gains and net income of the partnership, a part¬ 
ner’s proportionate share of gain or income of the 
partnership is taxable for the year in which the 


gain or income is earned, or is both earned and 
received, hy the partnership, even though such 
share is not paid or distributed to the taxpayer in 
that year,i^ or, either by agreement or by opera¬ 
tion of law, is not currently distributable,the 
words “distributive share,” as used in such a statute, 
not meaning available in cash for payment to the 
partner, but meaning only that gains attributable to 
the partner’s interest have been earned.^l No dif¬ 
ferent rule obtains because the partnership is en¬ 
gaged in liquidating assets taken over from a cor¬ 
poration or is itself in liquidation, even though it 
cannot be known until the liquidation is completed 
in a later year whether, and to what extent, the 
venture, taken as a whole, has been profitable.-^ 
A partner’s taxable gain consisting of his propor¬ 
tion of partnership indebtedness released by cred¬ 
iting on the principal the amount of interest pre¬ 
viously paid is held to result in the year when 
the note is surrendered, rather than in a prior 
year when the agreement for surrender was made, 
where, by the terms of the agreement, surrender 
was contingent on the making of payments which, 
with interest previously paid, would equal the face 
value of the note.^^ 

Partnership accounting period, A partner’s prof¬ 
its from the partnership are subject to income tax 
when and as they are ascertained on a partnership 
accounting at the end of an accounting period.^^ 
The Internal Revenue Code, 26 U.S.C.A, § 188, 
and similar statutes, providing that where the tax¬ 
able year of a partner is different from that of the 
partnership, the distributive share of the partner 


17. TJ.S.—Hull v. C. I. R,, C.C.A,, ^7 
F.2d 260. 

18. U.S.—■'Virg'inia Iron Coal & Coke 
Co. V. C. I. IL, C-C.A., 99 F.2d 919, 
certiorari denied 59 S.Ct. 833, 307 

U. S. 630, 83 L.Ed. 1513. 

Time of taxability, as gain, of mon¬ 
ey paid before, and applied on pur¬ 
chase price after, exercise of op¬ 
tion see supra § 217. 

Taxpayer not allowed to determine 
year of taxation 

U.S.—^Virginia Iron Coal & Coke Co. 

V. C. I. R., C.C.A., 99 F.2d 919, cer¬ 
tiorari denied 59 S.Ct. '833, 307 U. 
S. 630, 83 L.Ed. 1513. 

la. U.S.—First Mechanics Bank of 
Trenton, IST. J. v. C. L R., C.C.A., 
91 F.2d 275-—Earle v. C. I. R., C.C. 
A., 38 F.2d 965—Brown v. U. S., D. 
C.Mo., 21 F.Supp. 214, appeal dis¬ 
missed 106 F.2d 993, two cases, 
Keller v. U. S., 106 F.2d 1002, two 
cases, Mercantile Commerce Bank 
& Trust Co., V. U. S., 106 F.2d 
lOO’S, four cases, and Radford v. 
U. S., 106 F.2d 1014, two cases, fol¬ 
lowed in Caldwell v. U. S., C.C.A 


Ill., 102 F.2d 607 and U. S. v. Blos- 
ser, C.aAMo., 104 F.2d 119. 
However, it has been held that, 
notwithstanding the statute, it is 
proper to tax each year the amount 
paid to a partner in that year where 
parts of his proportionate share of 
gain or profit from a particular 
transaction are paid to him in dif¬ 
ferent years and he makes no at¬ 
tempt to show that the books of the 
partnership are kept on an accrual 
basis so that all the gain would be 
income to the partnership in one 
year.—^Munson v. C. I. R., C.C.A., 100 
F.2d 363. 

Pact that taxpayer is on receipt 
and disbursement basis does not af¬ 
fect the application of the rule.— 
Darcy v. U. S., Ct.Cl., 15 F.Supp. 251. 
Compensation for personal services 
rendered during several years 
A partner receiving in one year 
his share of compensation for per¬ 
sonal services rendered during a pe¬ 
riod of years is not entitled to the 
benefit of a statute, in force at the 
time, permitting the tax to be spread 
over the period during which the 
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services were rendered where the pe¬ 
riod during which the services in 
question were rendered is not suffi¬ 
ciently long to be within the stat¬ 
ute.—'Liindstrom v. C. I. R., C.C.A., 
149 F.2d 344. 

20. U.S.—^Heiner v. Mellon, Pa., 58 
S.Ct. 926, 304 U.S. 271, iS2 L.Ed. 
1337, mandate conformed to, D.C. 
Pa., Mellon, v. Heiner, 30 F.Supp. 
948. 

21. U.S.—^Helvering v. Enright's 

Estate, 61 S.Ct. 777, 312 U.S. 636, 
'85 L.Ed. 1093. 

22. U.S.—^Heiner v. Mellon, Pa., 58 
S.Ct. 926, 304 U.S. 271, 82 L.Ed. 
1337, mandate conformed to, D.C. 
Pa., Mellon v. Heiner, 30 F.Supp. 
948—Cassatt v. C. I. R., C.C.A., 
137 F.2d 745. 

23. U.S.—Walker v. C. I. R., C.C.A., 
88 F.2d 170, certiorari denied 58 
S.Ct. 11, 302 U.S. 692, 82 L.Ed. 535, 
followed in White v. C. I. R., C.C. 
A.Ga,, 93 F.2d 1021. 

24. U.S.—Guaranty Trust Co. of New 
York V. C. 1. R-, 58 S.Ct. 673, 303 
U.S. 493. 82 L.Ed. 975. 
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for his taxable year shall be based on the net in¬ 
come of the partnership for any taxable year of 
the partnership ending within the taxable year of 
the partner, must be read with related statutes,^5 
and, where the statutes are so read together, the 
words “taxable year of the partnership,” as used in 
the statutes in question, are held to mean the part¬ 
nership fiscal year.^^ The intent of such a stat¬ 
ute is not to relieve a partner from taxation of any 
part of his distributive share of partnership income 
during the year in which it is distributable, but is 
to make such income taxable, notwithstanding the 
accounting period of the partnership ending in the 
partner’s taxable year may not be wholly within 
it.^*^ 

Death of partner. The Internal Revenue Code, 
26 U.S-C.A. § 42, and similar statutes, providing 
that, in computing net income for the period in 
which a taxpayer dies, amounts accrued up to the 
date of his death shall be included, has been held 
applicable, even though both the partner and the 
partnership are on a cash basis,28 and the income 
will not be collected until a subsequent taxable 
year,29 and without consideration of the period 
over which the income was earned,20 and regard¬ 
less of whether or not the partnership is on the 
cash or accrual basis.21 The share of a surviving 
partner in income received or profits realized in a 
particular year is taxable for that year, even though 
a claim of the estate of the deceased partner for a 
share is not finally determined until the following 
year;22 and liability cannot be avoided on the 


ground that no taxable income is received or prof¬ 
it realized until final and complete liquidation in a 
subsequent year,23 or on the ground that income 
taxes were collected in a subsequent year on this 
theory, in the absence of a showing that refund of 
the taxes is barred.24 

Joint adventures. The rules for determining the 
time of taxability of a member’s share of the profits 
of a syndicate, joint venture, or joint enterprise 
are similar to those for determining the time of 
taxability of the share of a partner.25 Generally,2^ 
and where there is nothing conditional or contin¬ 
gent about the receipt of profits by the syndicate or 
joint venture,27 an individual member is, for tax 
purposes, deemed to receive profits when the syn¬ 
dicate or joint venture receives them; and his share 
is taxable for the year in which the profits are re¬ 
alized by the joint adventure, even though such 
share is not actually received by him until a later 
year28 or the profits from distinct and closed trans¬ 
actions are not withdrawn, but are left for use in 
subsequent transactions.29 On the other hand, the 
time of distribution to the member is the proper 
time for taxation where the profit consists of stock, 
the receipt of the stock by the syndicate was only 
a contingent or constructive receipt for the mem¬ 
bers, and the profit was not beyond jeopardy prior 
to its distribution to the members."^ ^ Also, it has 
been held correct to tax the share of a member for 
the year in which a distribution, designated in the 
check as payment of capital and interest, was made 
where it does not appear that the distribution, up 


25. TJ.S.—Guaranty Trust Co. of 
New York v. C. L R., supra. 

26. IT.S.—Guaranty Trust Co. of 
New York v. C. I. R., supra. 

27- U.S.—Guaranty Trust Co. of New 
Yoric V. C. I. R., supra. 

2a U.S.—^Helvering v. Enright's Es¬ 
tate, 61 S.Ct. 777, 312 U.S. 636, 85 
I^Ed. lOfS. followed in Pfaff v. C. 
X R., 61 S.Ct. 783, 312 U.S. 646, 85 
L.Ed. 1099—C. I- R. v. U. S. Trust 
Co. of New York, C.C.A., 143 P.2d 
243, certiorari denied U. S. Trust 
Co. of New York v. C I. R., 65 S. 
Ct 62, S23 U.S. 727, 89 E.Ed. '5(84. 
Different fiscal years 
Where a partner filed income tax 
returns for calendar years and the 
partnership filed information returns 
for fiscal years, and the fiscal year 
of the partnership ended prior to the 
death of the partner in the same cal¬ 
endar year, the return of the i>art- 
ner must include his share of part¬ 
nership profits for the partnership 
fiscal year and also for the remain¬ 
der of the calendar year to the date 
of his death.—Guaranty Trust Co. of 
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New York v. C. I. R., 58 S.Ct. 673, 303 

U.S. 493, 82 L..Ed. 975. 

Cases decided prior to statute 

U.S.—U. S. V. Wood, aC.A.Pa., 79 P. 
2d 286, certiorari denied 56 S.Ct. 
249, 296 U.S. 643, 80 L.Ed. 457— 
Darcy v. C. I. R., C.C.A., 66 P.2d 
581, certiorari denied *54 S.Ct. 372, 
290 U.S. 705, 7*8 L.Ed. 606—Nichols 
V. U. S., 64 Ct.Cl. 241, certiorari de¬ 
nied U. S. V. Nichols, 48 S.Ct. 432, 
277 U.S. 584, 72 L.Ed. 999. 

29. U.S.—^Helvering v. Enright’s Es¬ 
tate, 61 S.Ct. 777, 312 U.S. 636, 85 
L.Ed. 1093—C. I. R. v. U. S. Trust 
Co. of New York, C.C.A., 143 P.2d 
243, certiorari denied U. S. Trust 
Co. of New York v. C. I. R., 66 S. 
Ct. 62, 323 U.S. 727, 89 L.Ed. 584. 

30. U.S.—^Helvering v. Enright’s Es¬ 
tate. 61 S.Ct. 777, 312 U.S. 636, 85 
L.Ed. 1093. 

31. U.S.—Pfaff V. C. I. R., 61 S.Ct. 

783, 312 U.S. 646, 85 L.Ed. 1099— 
Helvering v. Enright’s Estate, 61 
S.Ct. 777, 312 U.S. 636, 86 L.Ed. 
1093—C. I. R. V. U. S. Trust Co. 
of New York, C.C.A., 143 P.2d 243, 
certiorari denied U. S. Trust Co. of 
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New York v. C. I. R., 65 S.Ct 62, 
323 U.S. 727, 89 L.Ed. 5S4. 

32. U.S.—Brown v. C. I. R., C.C.A., 
141 F.2d 307, certiorari denied 65 
S.Ct 41, 323 U.S. 714, 89 L.Ed. -575. 

33. U.S.—Heiner v. Mellon, Pa., 58 
S.Ct 926, 304 US. 271, 82 L.Ed. 
1337, mandate conformed to D.C. 
Pa., Mellon v. Heiner, 30 P.Supp. 
948. 

34- U.S.—^Heiner v. Mellon, supra. 

35. U.S.—First Mechanics Bank of 
Trenton, N. J. v. C. I. R., C.C.A., 
91 F.2d 275. 

36. U.S.—Duffin V. Lucas, C.C.A.Ky., 
55 F.2d 786, certiorari denied 53 S. 
Ct 14, 287 U.S. 611, 77 L.Ed. 531. 

37. U.S.—First Mechanics Bank of 
Trenton, N. J. v. C. I. R., C.C.A., 91 
F.2d 275. 

38. U.S.—^Pirst Mechanics Bank of 
Trenton, N- J. v. C. I. R., supra. 

39. U.S.—^Harriss v. C. I. R., C.C.A., 
143 P.2d 279. 

40. U.S.—^Duffin V. Lucas, C.C.A.Ky., 
55 F.2d 786, certiorari denied 53 
S.Ct 14, 287 U.S. 611, 77 KEd. 

i 631. 
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to the amount of the assessment, was not in fact 
paid out of profits.^^ 

§ 224. Profits under Contracfe 

Profits under a contract are taxable for the year In 
which they are derived, which may be the year in which 
they are received or, in the case of a cost-plus contract, 
the years In which expenditures are made or, in the case 
•of a long-term contract, the year in which work under 
the contract is completed and accepted. 

Where such apportionment is not authorized by a 
Talid and applicable statute or regulation in force 
at the time, the tax on the income or profit under 
a contract is not subject to apportionment for the 
years during which it was or will be earned .^2 
Such income or profit is taxable for the year dur¬ 
ing which it is received, not for a subsequent 
year.*^^ A promise to make pa 3 nments in the future 
cannot properly be treated as taxable income for 
the year in which the promise is made where the 
promise is wholly contingent on facts not possible 
to foretell wdth fair certainty.'^^ 

Cost-plus contract. Profits estimated on the ba¬ 
sis of expenditures under a cost-plus contract are 
taxable in the years during which the expenditures 
are made,*^® 

Long-term contracts. Under applicable treasury 
regulations in force at the time, income from a 
long-term contract has been held taxable for the 
period in which the income is determined and 


the determination depends on the nature and terms 
of the particular contract.^ ^ Where income or 
profit from a long-term contract is properly report¬ 
ed according to the completed contract method, it 
J is taxable accordingly,^^ the profit being deter- 
: minable and taxable for the year in which work 
under the contract was completed and accepted 
and profits from the completed contract may not 
be held in suspense, for purposes of taxation, pend¬ 
ing the ascertainment and adjustment of claims 
and contingent liabilities growing out of the con¬ 
tract,®^ nor may they be withheld until other con¬ 
tracts under which the taxpayer is working are al¬ 
so completed but where the obligations of a 
contractor under several contracts relating to the 
same job entail continuing burdens in respect of 
each contract until completion of the whole job, 
there is no determined income, for tax purposes, 
until such completion.53 

Cancellatiofi of government contract; award or 
settlement. The profit resulting from the construc¬ 
tion, delivery, and acceptance of certain units un¬ 
der a contract with the government is taxable for 
the year in which it is derived, notwithstanding the 
contract is can^celed as to other units which are not 
constructed.54 The amount awarded to, and re¬ 
ceived by, a taxpayer during a particular year on 
his claim growing out of the cancellation of his 
contract with the government is taxable income for 


41. XJ-S.—Glenmore Securities Cor¬ 
poration V. C. I. R., C.C.A., 62 F.2d 
780, certiorari denied 53 S.Ct. 785, 
289 U.S. 754, 77 L.Ed. 1498. 

42. TJ.S.—Creasey Corporation v. 
Helburn, D.C.Ky., 57 F.2d 204. 

. 30.C.—Union Guardian Trust Co. v. 
\ Burnet, 64 F.2d 712, 62 App.D.C. 
^ 74. 

Jlmnge of position 
Where corporation elected to make 
income tax return on contract for 
sale of oil interests on basis of cash 
amount received in year in which 
contract was executed and assets of 
corporation assigned to trustee, cor¬ 
porate trustee appointed to liquidate 
corporation should not be permitted 
to prejudice government revenue by 
asserting that entire tax should have 
been collected in year of execution 
of contract after limitations had 
barred collection of tax for such year, 
if such result could fairly be avoid¬ 
ed.—First Nat. Bank v. U. S., C.C 
A Colo., 86 F.2d 938. 

43- U.S.—Creasey Corporation v. 

Helburn, D.C.Ky., 57 F.2d 204. 

D.C.—Union Guardian Trust Co. v. 
Burnet, 64 F.2d 712, 62 App.D.C. 74. 

44. U.S.—Chaplin v. C. I. R., C.C.A., 
136 F.2d 298. 


45. U.S.—Cassatt v. C. I. R., C.C.A., 
137 F.2d 745. 

46. U.S.—^Vansant v. Crooks, D.C. 
Mo., 4.3 F.2d 166, appeal dismissed, 
C.C.A., Crooks v. Vansant, 49 F.2d 
1075. 

47. U.S.—Helvering v. National Con¬ 
tracting Co., C.C.A., 69 F.2d 252. 

48. U.S.—^Helvering v. National Con¬ 
tracting Co., supra. 

49. U.S.—In re Harrington, D.C.Mo., 
1 F.2d 749. 

Effect of attempted change in method 
Profit is taxable in the year of ul¬ 
timate completion of work under a 
contract notwithstanding the taxpay¬ 
er had, in a prior year, reported a 
part of the estimated profit under 
the contract where, in earlier years, 
he had reported income from long¬ 
term contracts on the completed con¬ 
tract basis and did not comply with 
treasury regulations when attempt¬ 
ing to change to the percentage of 
completion basis in respect of the 
contract in question.—^Ross B. Ham¬ 
mond, Inc. V, C. I. R., C.C.A., 97 F. 
2d 545. 

50. U.S.—Grays Harbor Motorship 
Corporation v. U. S., Ct.Cl., 45 F. 
2d 259, certiorari denied 52 S.Ct. 
11, 284 U.S. 627, 76 L.Ed. 534. 
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Money received in year subsequent 
to completion is taxable for the year 
in which the work was completed,— 
Vansant v. Crooks, D.C.Mo., 43 P.2d 
166, appeal dismissed, C.C.A., Crooks 
V. Vansant, 49 F.2dT075. 

51. U.S.—Grays Harbor Motorship 
Corporation v. U. S., Ct.CL, 45 F. 
2d 259, certiorari denied 52 S.Ct. 
11, 284 U.S. 627, 76 L Ed. 534. 

Maintenance of pavement for period 
of years 

A paving contractor who has agreed 
not only to construct a pavement 
but also to maintain it for five years 
after completion is not entitled to 
project Its taxable year five years 
after payment to him of the last 
installment of the contract price.— 
Harrison v. Heiner, D.C.Pa., 28 F.2d 
985, affirmed, C.C.A., Vang v. Lewel- 
lyn, 35 P.2d 283. 

52. U.S.—Grays Harbor Motorship 
Corporation v. U. S., Ct.Cl., 45 P. 
2d 259, certiorari denied 52 S.Ct. 
11, 284 U.S. 627, 76 L.Ed. 534. 

53. U.S.—^Helvering v. National Con¬ 
tracting Co., C.C.A., 69 P.2d 252. 

54. U.S.—Grays Harbor Motorship 
Corporation v. U. S., Ct.Cl., 45 F. 
2d 259, certiorari denied 62 S.Ct. 11, 

; 284 U.S. 627, 76 L.Ed. 634. 
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that year.®® It is improper to include in the taxable 
income of a governMent contractor for the year 
in which he ceased production under a war muni¬ 
tions contract the amount realized by him under 
a settlement contract, entered into with the gov¬ 
ernment in a subsequent year, for materials on 
hand when production ceased.®® 

§ 225. Recovery of Items Previously Deduct¬ 
ed 

Subject to such exception as is made by statute or 
decision, the amount of the recovery or collection of an 
item dzducted from income in a prior year must be In¬ 
cluded in the gross income of the taxpayer for the year 
In which the recovery or collection is made. 

The amounts of the recoveries or collections of 
items, deducted from income in a prior year, must 
be included m the gross income of the taxpayer for 
the year in vrhich the recoveries or collections are 
made,®'^ and this is true of such items as losses,®^ 
expenses,®^ bad debts,®® and taxes.®^ It has been 
held that the rule is applicable, even though, in 
the years in which the debts were charged off, the 
taxpayer sustained net losses without regard to the 
worthless debts and hence gained no tax benefit by 
reason of the charge-offs,®^ or even though in the 
year in which the loss was charged off the taxpayer 
did not have income against which he could off-set 
the full loss.®3 However, under the Internal Reve¬ 
nue Code, 26 U.S.C.A. § 22, as amended by the 
Revenue Act of 1942 § 116, the supreme court has 
rejected a contention that, by extending legisla¬ 


tive relief in bad debt cases, congress recognized 
that, in the absence of specific exemption, recover¬ 
ies are taxable as income,®^ and has held that there 
is no statute, or regulation having the force of one, 
and no principle of law which prevents the tax 
court from treating a recovery as a return of cap¬ 
ital, rather than as taxable income where it finds 
as a matter of fact that the corresponding deduc¬ 
tion in a prior year resulted in no tax benefit and 
no economic gain.®® 

Surrender of oil lease without production after 
deduction of depletion allowance. Where, in his 
tax return for a particular year, a taxpayer deduct¬ 
ed a depletion allowance from the cash bonus he 
received for signing an oil and gas lease, but in a 
later year the lease is surrendered without devel¬ 
opment or production, he has been held required 
by an applicable treasury regulation to restore 
the deduction to income in such later year, it 
then being certain that the supposition of a return 
of capital is untrue and the bonus is revealed as a 
pure gain.®® The regulation is not made applicable 
by the death of one of the leasing partners where 
the lease has not expired, terminated, or been aban- 
doned.®7 

Release of fund in reserve account. Where a de¬ 
duction for a reserve is taken in computing taxable 
income and the reserve is released in a later year, 
the released fund is taxable income in the later 
year.® 8 


55. U.S.—Grays Harbor Motorsbip 
Corporation v. U. S., supra. 

56. U.S.—U. S. Cartridge Co. v. U. S., 
Ct.CU 52 S.Ct. 243, 234 U.S. 511, 
76 L.Ed. 431. 

57. U.S.—Bohemian Breweries v. U. 
S., Ct.CL, 27 F.Supp. 588. 

5S. U.S.—Rhodes v. C. I. R., C.C.A., 
100 F.2d 966—Stearns Coal & Lum¬ 
ber Co. V. Glenn, L.C.Ky., 42 F. 
Supp. 28. 

Schooner destroyed by enemy 

Where corporation deducted from 
gross income for 1917 cost of schoon¬ 
er destroyed by enemy, amount of 
award of mixed claims commission 
paid to corporation in 1928 was tax¬ 
able income for such year.—Marine 
Transport Co. v. C. I. R., C.C.A.Ala., 
77 F.2d 177. 

59. U.S.—Buffalo Union Co. v. Hel- 

vering, C.C.A., 72 F.2d 399—* 

■Stearns Coal «& Lumber Co. v. 
Glenn, D.C.Ky., 42 F.Supp. 28. 

60. U.S.—Kahn v. C. I. R., C.C.A., 
108 F.2d 748—Askin & Marine Co. 
V. C. I. R., C.C.A., 66 F.2d 776—C. 
I. R. V. Liberty Bank & Trust Co., 
C.C.A., 59 F.2d 320—Carr v. C. I. 
R., C.C.A.Ga., 28 F.2d 651—Stearns 


Coal & Lumber Co. v. Glenn, D.C. 
Ky., 42 F.Supp. 28. 

Taxpayer on cash basis 
Where income tax is computed on 
a cash basis and a debt is deducted 
as a bad debt and in another year is 
collected in whole or in part, the 
matter is corrected not by going back 
to the year of deduction, but by a 
charge to income in the later year.— 
Sneed v. C. I. R., C.C.A.Tex., 119 F.2d 
767, rehearing denied 121 F.2d 725, 
certiorari denied Thompson v. Hel¬ 
vering, 62 S.Ct. 297, 314 U.S. 686, 86 
L.Ed. 549. 

61. U.S.—Stearns Coal & Lumber 
Co, V. Glenn, L.C.Ky, 42 F.Supp. 
28. 

Taxes refunded 

U.S.—Union Trust Co., of Indian¬ 
apolis V. C. I. R., C.C.A., 111 F.2d 
60, certiorari denied 61 S.Ct. 12, 
311 U.S. 658, 85 L.Ed. 421—Nash v. 
C. I. R.. C.C.A., 88 F.2d 477, certio¬ 
rari denied 57 S.Ct. 930, 301 U.S. 
700, 81 L.Bd. 1356. 

62. U.S.—Stearns Coal & Lumber 
Co. V. Glenn, L.C.Ky,, 42 F.Supp. 28. 

6S. U.S.—C. I. R. V. U. S. & Inter¬ 

national Securities Corporation, C. 
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C.A., 130 F.2d 894, affirmed 138 F. 
2d 416. 

64. U.S,—^Dobson v. C. I. R., 64 S.Ct. 
239, 320 U.S. 489, 88 L.Ed. 248, re¬ 
hearing denied 64 S.Ct. 495, 321 
U.S. 231, 88 L.Ed. 691, mandate 
conformed to, C.C.A, Helvering v. 
Collins’ Estate, 142 P.2d 454, and 
Helvering v. Lobson, 142 F.2d 454, 
two cases. 

65. U.S.—Lobson v. C. I. R., supra. 

66. U.S.—Sneed v. C. I. R., C.C.A. 
Tex., 119 F 2d 767, rehearing de¬ 
nied 121 F.2d 725, certiorari denied 
Thompson v. Helvering, 62 S.Ct. 
297, 314 U.S. 686, 86 L.Ed. 549, and 
followed in Crabb v. C. I. R., C.C. 
A.Tex., 119 P.2d 772, case remand¬ 
ed 121 P.2d 1015. 

67. U.S.—C. I. R. V, Seeligson, C.C. 
A.Tex., 141 F.2d 358. 

68. U.S.—Sneed v. C. I. R„ C.C.A. 
Tex., 119 F.2d 767, rehearing denied 
121 P.2d 725, certiorari denied 
Thompson v. Helvering, 62 S.Ct. 
297, 314 U.S. 686, 86 L.Ed. 649. 

Discoixilaiuance of reserve method 
Where, in a certain year, all ac¬ 
counts for which bad debt reserve 
had been set up had been collected, 
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Taxpayer on accrual basis, Wliere income tax 
is computed on tlie accrual basis, and a tax^ debt, 
or expense is deducted in one year as accrued, with¬ 
out being paid, the amount thereof is taxable in¬ 
come in a subsequent year when the obligation or 
liability is released, canceled, or extinguished, or 
it becomes reasonably certain that it wull never be 
enforced or that there is no liability.^® In the case 
of an award or settlement, a contention of the tax¬ 
payer that the amount should have been taxed in a 
prior year is without merit w'here the claim was 
too uncertain and contingent to be accruable before 
aw’ard or settlement,or where, although the tax¬ 
payer once used the accrual method of accounting, 
he did not do so during the years in question and 
did not return the amount awarded for the year in 
which the right to receive it accrued, but only for 
the year in w^hich payment was received, 

§ 226. Rentals 

Rental is taxable income in the year of its receipt. 
Money paid to the lessor by the lessee on the execution 
of the lease Is so taxable where it constitutes an advance 
payment of part of the rent for the last year of the 
term; but where the money is merely deposited as se¬ 
curity for performance of the lessee's covenants or obli¬ 
gations, it is not taxable until some default by the lessee 
makes it the property of the lessor. The lessor's gain 
from his acquisition of a building erected on the leased 

and commissioner gave his consent to 
change in taxpayer’s method of ac¬ 
counting by accepting the tax return 
for that year with knowledge that re¬ 
serve method was not used, the unex¬ 
pended portion of the reserve became 
income of the taxpayer in that year, 
and the commissioner's failure to 
tax it in that year did not justify 
taxing it for a subsequent year, when 
the reserve was transferred on tax¬ 
payer's books to a liquidation account 
and distributed to stockholder.—S. 

Rossin & Sons v. C. I. R., C.C.A., 113 
F.2d 652. 

Transfer of balance in. reserve ac¬ 
count to surplus 

Where credit balance in reserve 
account set up by taxpayer for depos¬ 
it on cases and bottles taken out by 
customers increased from year to 
year due to failure of customers to 
return all cases and bottles, which 
amount was not Included in making 
income tax returns, and taxpayer in 
particular year credited amount of 
credit balance in the reserve account 
to surplus, such amount was taxable 
as income for that year.—^Wichita 
Coca Cola Bottling Co. v. U. S., D.C. 

Tex., 61 F.Supp. 407, affirmed, C.C.A., 

152 F.2d 6. 

60. U.S.—-Sneed v. C. I. R., C.CA. 

Tex., 119 F.2d 767, rehearing denied 

121 F.2d 725, certiorari denied 

Thompson v. Helvering, 62 S.Ct. 

297, 314 U.S. 686, 86 L.Ed. 549— 

Helvering v. Jane Holding Corpora- 


premises by the lessee is realized and taxable In the 
year during which the lease Is canceled or otherwise 
terminated. 

Rental,or income from realty having the char¬ 
acteristics of rental,is taxable income for the 
year in which it is received, even though it is rent 
paid in advance*^^ or is rent for the occupancy of 
premises during the preceding year and there was 
security for its payment.'^® 

Where, on the execution of the lease, a sum of 
money is paid to the lessor by the lessee, under the 
terms of the lease, entirely without restriction as 
to its disposition, it is taxable in the year of its re- 
ceipt.76 On the other hand, money deposited with 
the lessor merely as security for performance of 
the covenants or obligations of the lessee, with no 
present right or claim of full ownership in the les¬ 
sor, is not taxable income in the year in which 
it is deposited,'^'^ or until some default by the les¬ 
see makes it, or a portion of it, the property of the 
lessor and whether a payment made by the les¬ 
see to the lessor at the beginning of the lease con¬ 
stitutes an advance payment of part of the rent for 
the last year of the term so as to be taxable income 
in the year of its receipt or is merely a deposit of 
security not taxable until default depends on the 
facts of the particular case.*^® Where the lease con- 

portionate part of the mortgage is 
not part of the lessor's taxable in¬ 
come for the year in which the lease 
is executed.—Federal St. & P. V. Pas¬ 
senger Ry. Co. V. a I. R., C.C.A., 84 
F.2d 972. 

(2) But, where the lessee cove¬ 
nants to pay taxes, the obligation of 
the lessee to pay a particular tax 
constitutes income of the lessor dur¬ 
ing the year in which the tax obli¬ 
gation arises, notwithstanding liti¬ 
gation over the tax.—C. L R. v. 
Terre Haute Electric Co., C.C.A., 67 
F.2d 697, certiorari denied Terre 
Haute Electric Co. v. Helvering, 64 
S.Ct. 629, two cases, 292 U.S. 624, 78 
L.Ed. 1479. 

74. U.S.—South Dade Farms v. C. I. 
R., C.C.A.Fla., 138 F.2d 818—^Astor 
Holding Co. v. C. I. R., C.C.A.Fla,, 
135 F.2d 47, 146 A.L.R. 993—Ren- 
wick V. U. S., C.C.A.I11., 87 F.2d 123 
—^U. S. V. Boston & P. R. R. Cor¬ 
poration, 37 P.2d 670. 

75. U.S.—^Morris-Poston Coal Co. v, 
C. I. R., C.C.A., 42 F.2d 620. 

76. U.S.—C. L R. V. Lyon, C.C.A., 
97 F.2d 70. 

77. U.S.—WTarren Service Corpora¬ 
tion V. C. I. R., C.C.A., 110 F-2d 
723. 

73. U.S.—^Astor Holding Co. v. C. 
L R., C.C.A.Pla., 135 P.2d 47, 146 
A.L.R. 993. 

U.S.—^Astor Holding Co. v. C. L 
R., supra. 


tion, C.C.A., 109 P.2d 933, certiorari 
denied Jane Holding Corporation 
V. Helvering, 60 S.Ct 1102, 310 U. 
S. 653, 84 L.Ed. 1418, rehearing de¬ 
nied 61 S.Ct 56, 311 U.S. 725, 85 
L.Ed. 472—Mallinckrodt v. Helver¬ 
ing, C.C.A., 109 F.2d 933, certiorari 
denied Helvering v. Mallinckrodt, 
61 S.Ct 34, 311 U.S. 672, 85 L.Ed. 
432—J. L Case Co. v. U. S., CtCl., 
32 F.Supp. 754. 

70. U.S.—^Buffalo Union Furnace Co. 
V. Helvering, C.C.A., 72 F.2d 399. 

71. U.S.—Flynn v. C. I. R., C.C.A. 
Ala., 77 F.2d 180, followed in Mc¬ 
Intyre Lumber & Export Co. v. C. 
I. R., 77 F.2d 1006. 

72. U.S.—Morris-Poston Coal Co. v. 
C. I. R., C.C,A„ 42 P.2d 620. 
Kotes for rentals, payable in subse¬ 
quent years, are not, for income tax 
purposes, the equivalent of rentals 
received in the year during which 
the notes are given.—Gates v. Hel¬ 
vering, C.C.A., 69 P.2d 277. 
Constructive receipt 

U.S.—^Acer Realty Co. v. C. L R., C. 
C.A., 132 F.2d 512. 

73. U.S.—^Lindley’s Trust No. 1 v. 
C. I. R., C.C.A., 120 F.2d 998. 

Lessee's assumption of payment of 
mortgage or taxes 
(1) Where part of the considera¬ 
tion for a lease is the lessee's as¬ 
sumption of payment of a mortgage 
due many years thereafter, a pro- 
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tains provisions or covenants which, when consid¬ 
ered separately, give rise to conflicting inferences 
as to the character with w’hich the parties intend¬ 
ed to impress a payment made at the beginning of 
the term, as where it provides both that the money 
paid shall be security and that it shall be applied 
to the rent for the last year of the term, its char¬ 
acter as constituting or not constituting income in 
the year of its receipt turns on the terms of the 
lease^^ and the lease must be examined as a whole 
in order to ascertain the true intent of the par- 
ties.^^ 

Ground rent, payable at any time within a speci¬ 
fied number of years at the grantee’s option, is prop¬ 
erly included in computing the grantor’s taxable 
profits for the year in which the deed was deliv- 

ered.^2 

Bonus for execution of lease. In respect of a 
bonus for execution of a lease, paid or payable be¬ 
fore the lease is executed or operative or posses¬ 
sion is delivered, it has been held, in a case where 
the bonus was due and payable, and therefore ac¬ 
crued, at the time of the signing of the bonus 
agreement and was actually received at that time, 
that it is taxable in the year of its receipt,wheth¬ 
er tax returns are made on a cash or on an accrual 
basis,and even though there are conditions sub¬ 
sequent in the bonus agreements^ or the taxpayer 
deposits bonus payments in a special account, where 


the persons making the payments do not know of 
such account and have not asked for an escrow of 
the funds or a special trust deposit but it has 
also been held that where the bonus is payable in 
the future, it is accrued and taxable income in the 
year during which the lessor acquires an imcon- 
ditional right to receive it, providing there is a 
reasonable expectancy that the right will be con¬ 
verted into money or its equivalents^ 

Gain from building erected by lessee. Although 
there was formerly considerable uncertainty, due to 
inconsistent decisions, as to when, if at all, such 
gain is taxable,it is now settled that the lessor’s 
gain arising from his acquisition of a building erect¬ 
ed on the leased premises by the lessee is realized 
and taxable in the year during which the lease is 
canceled or otherwise terminated.ss 

§ 227. - Mineral Leases 

Income or profit derived from a mineral lease, or a 
contract relating thereto or to royalty rights, or the acts 
of the lessee ordinarily is taxable for the year in which 
It is received, but not before there Is a right to receive 
it or, if money has been received contingently, before 
there is a right to retain It. 

A bonus, royalty, or other income under, or for 
the execution of, an oil and gas or other mineral 
lease, or contract relating to royalty rights, is tax¬ 
able income in, and only in, the year during which 
it is received,except where the lessor makes re¬ 
turns on an accrual basis, in which case a bonus 


XJ.S.—Hirsch Imp. Co. v. C. I. R., 
C.C.A., 143 F.2d 912, certiorari de¬ 
nied 65 S.Ct. 84. 323 U.S. 750. 89 
Li.Ed. 601. 

.aepaynieiit necessary under limited 
circiimstances 

Where a lease provided for pay¬ 
ment of a feed sum by lessee to les¬ 
sor at beginning: of lease as secur¬ 
ity to be applied to the rent for the 
last year of the term, but did not 
require lessor to segregate such pay¬ 
ment and the circumstances set out 
in lease under which such sum was 
-to be repaid, in whole or in part, 
might never occur, and were of a 
kind so limited as to be InsuiBcient 
to require that the sum be categor¬ 
ized as primarily not intended as rent, 
such payment was taxable as income 
in the year of its receipt.—^Hirsch 
Imp. Co. V. C. I. R., supra. 
RresumptLoiL that contract will be 
performed 

U.S.—C. I. R. V. Lyon, C.C.A., 97 
P.2d 70. 

»'8L U.S.—C. I. R. V. Lyon, supra. 
-Sa. U.S.—Pennsylvania Co. for In¬ 
surances on Lives and Granting 
Annuities v. C. I. R., C.C.A., 52 P. 
M 601. 

«83. U.S.—Grand Central Public Mar¬ 


ket V. U. S., B.C-Cal., 22 F.Supp. 119, 
appeal dismissed, C.C.A,. U. S. v. 
Grand Central Public Market. 98 
P,2d 1023. 

84. U.S.—Grand Central Public Mar¬ 
ket V. U. S., supra, 

85. U.S.—Grand Central Public Mar¬ 
ket V. U. S., supra. 

86. U.S.—Grand Central Public Mar¬ 
ket V. U. S., supra. 

87. U.S,—C. I. R. V. Lyon, C.C.A., 97 
F.2d 70. 

88. U.S.—^Hewitt Realty Co. v. C. 
I. R., C.C.A., 76 F.2d 880, 98 A.L. 

R. 1201—Fifteenth Street Inv. Co. 
V. Nicholas, D.C.Colo., 23 F.Supp. 
863, affirmed, C.C.A., Nicholas v. 
Fifteenth Street Inv. Co., 105 F.2d 
289—Staples v. U. S., D.C.Pa., 21 F. 
Supp. 737—^English v. Bitgood, L, 
aConn., 21 F.Supp. 641. 

33 C.J. p 300 note 67. 

88. U.S.—^Helvering v. Bruun, 60 S. 
Ct. 631, .309 U.S. 461, 84 L.Ed. 864, 
followed in Helvering v. Wood, 60 

S. Ct. 807, 309 U.S. 637, 84 L.Ed. 
993—Greenwood Packing Plant v. 
C. I. R., C.C.A., 131 F.2d 787— 
Gowern's Estate v, C. I. R., C.C.A., 
119 F.2d 83—^Lewis v. Pope Estate 
Co., aC.A., 116 F.2d 328. 
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Actual or formal surrender 

Fair market value of building erec¬ 
ted on leasehold premises by lessee 
became income of lessor subject to 
taxation when lessor received sur¬ 
render of premises and took over 
complete possession of building ra¬ 
ther than in subsequent year when 
formal written surrender of lease was 
executed.—C. I. R. v. Alexander’s Es¬ 
tate, C.C.A., 137 F.2d 100. 

90. U.S.—^Kettleman Hills Royalty 
Syndicate No. 1 v. C. I. R., C.C.A, 
116 F.2d 382, certiorari denied 61 
S.Ct. 1100. 313 U.S. 582, 85 L.Ed. 
1538—Herring v. C, I. R., C.C.A 
Tex., 70 F.2d 785, reversed on other 
grounds 55 S.Ct. 179, 293 U.S. 322, 
79 L.Ed. 389. 

Actual or constructive receipt 

The amount entered on coal min¬ 
ing companies' books as royalties 
accruing to owner of interest in coal 
lands leased to such companies for 
last quarter of tax year, but not pay¬ 
able to her under leases until after 
end of suchL year, were not “con¬ 
structively received" by her during 
year within treasury regulation, and 
she was taxable only on royalties 
actually received during tax year, 
—Gatliff V. Helburn, D.C.Ky.. 31 F. 
Supp. 495. 
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for execution of tlie lease is taxable income for the 
year in which the lease is executed and a solvent 
lessee, with unquestioned credit^ by an enforce¬ 
able written contract unconditionally guarantees 
payment of the bonus on or before specified dates 
in succeeding years,^^ or, in case the lease is made 
and the bonus is collected by a receiver in whose 
hands the property leased has been impounded 
pending the outcome of litigation over the title 
thereto, for the year in which the highest court of 
the state affirms a decree confirming title in the 
taxpayer and holding him entitled to the bonus col¬ 
lected by the receiver.92 

A deposit made on the execution of a contract 
for the sale of an oil and gas lease becomes taxable 
income for the year in which the right to retain 
it accrues,^^ but not for the year in which it is 
made where the right to retain it is contingent on 
eventualities which are not to happen until the suc¬ 
ceeding year.s^ Where payments measured by the 
yield of mining property are considered as realiza¬ 
tion on a contract right, and not as royalties, in¬ 
come tax is due on so much of each annual pay¬ 
ment as represents approximately a proportionate 
amount of the profit on the whole transaction.^^ 

The value of personal property surrendered and 
voluntarily turned over by the lessee to the lessor 
of mining property on the termination of the lease 
becomes taxable income of the lessor during the 
year in which the surrender is made;^® but it has 
been held that the value of repairs and additions 
to miners' houses inure to the benefit of the lessor, 
and are taxable as part of his income, in the year 
when they are made. ^7 

§ 228. Reorganization or Liquidation of Cor¬ 
poration 

Subject to such exception as is made by a statute In 
force at the time, the year in which stock or bonds are 
distributed to the taxpayer on reorganization of a cor¬ 
poration, or in which assets are distributed to him In 
liquidation of a dissolved corporation, is the year in 
which his income, gain, or profit from the distribution 
is taxable. 

91. XJ.S.—Pfeiffer v. Jones, D.C.Okl., 

67 P.Supp. 621. 

92. U.S.—XJmsted v. C. I. R., C.C.A., 

72 P.2d 328. 

93. U.S.—Baird v. U. S., C-QA-La.. 

65 F.2d 911, certiorari denied 54 S. 

Ct. 126. 290 U.S. 690, 78 L.Ed. 594. 

94. U.S.—Baird v. U. S., D.C.La,, 3 

P.Supp. 947, affirmed, C.C.A., 65 P. 

2d 911, and certiorari denied 54 S. 

Ct. 126, 290 U.S. 690, 78 L.Ed. 594. 

95. U.S.—Eldredgre v. U. S., C.C.A. 

Mich., 31 P.2d 924. 


I The year in which stock issued to the taxpayer 
in reorganization proceedings becomes his absolute 
j property is the one in which, for tax purposes, he 
is deemed to receive income to the extent of the 
%^alue of the stock, even though the stock is subject 
to a restriction on its sale for the period of one 
year and physical possession of the certihcates is 
given to an escrow agent.^S Gains on bonds are 
taxable in the years when realized although the 
bonds were acquired during a prior year in a non- 
taxable transaction on the reorganization of a cor- 
poration.9^ Sometimes, where a provision in one 
revenue act for nonrecognition of gain from dis¬ 
tribution of stock in pursuance of a plan of reor¬ 
ganization is eliminated in the succeeding revenue 
act, there is a conflict of authority in cases involv¬ 
ing the same reorganization as to the time of dis¬ 
tribution of stock, it being held in some cases,^ and 
denied in another,2 that the stock was not distrib¬ 
uted until the year in which the later revenue act 
became effective and was therefore taxable. Trans¬ 
actions whereby the owner of a minority interest 
in a manufacturing corporation exchanges his stock 
therein for the majority of the stock in a family 
holding corporation, whose assets consist largely 
of government securities, do not constitute a cor¬ 
porate reorganization entitling him to defer pay¬ 
ment of tax on the resulting gain under a statute 
in force at the time, the element of continuity of 
business being lacking.^ 

Where, on the dissolution of a corporation, its 
assets are sold to a partnership which is composed 
of stockholders and which assumes the liabilities 
of the corporation, the income or profits of the 
stockholders, who are members of the partnership, 
derived from the dissolution of the corporation and 
distribution of its assets has been held taxable in,, 
and only in, the year in which the sale is made and 
the assets are received by the partnership, even 
though a decree of dissolution was made in a prior 
year,4 or the corporation is not legally dissolved,^ 
or the debts of the corporation are not paid and the 
assets are not fully administered,® until a subse¬ 
quent year. In determining what rate shall be ap- 

2. U.S.—^Helvering v. Kaufmann, C.- 
C.A., 136 P.2d 356. 

3. US.—Hendee v. C. I. R.., C.O.A.^ 
98 P.2d 934. 

4. D.C.—^Wells Pargro Bank & Union 
Trust Co. V. Blair, 26 P.2d 532, 58- 
App.D.C. 160. 

US.-—Taber v. U S., C.aA.Iowa. 
59 P.2d 568, certiorari denied 63: 

S.Ct. 86. 287 US. 636. 77 L.Ed. 55L 

6. US.—Snead v. Elnaore, C.C.A.. 
Ala,, 59 P.2d 312. 


96. U.S.—^Kentucky Block Coal Co. 
V. Lucas, D.C.Ky., 4 P.Supp. 266. 

97. US.—^Kentucky Block Coal Co. 
V. Lucas, supra. 

98. US,—^Heiner v. Gwinner, C.C.A. 
Pa., 114 P.2d 723, certiorari denied 
Gwinner v. Heiner, 61 S.Ct. 396, 311 
US. 714, 85 L.Ed, 465. 

99. US.—Tates v. McGowan, C.C.A. 
N.T., 126 P.2d 624. 

1. U.S.—C, I. R. V. Kaufmann, C.C. 
A., 137 P.2d 524—C. I. R. v. Levi, 
C.C-A., 136 F.2d 366. 
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plied in taxing a distribution made in liquidating 
a dissolved corporation whose sole asset was a ship, 
the statute in force at the time providing for tax¬ 
ing the distribution at the rates prescribed by law 
for the years in which the profits or surplus, out 
of which the distribution is made, were accumulated 


by the corporation, it cannot properly be said that 
the profit of the corporation accrued at the time of 
the sale of the vessel, where such sale was made so 
soon after the first day of a year that it is fairly 
evident that the increase in value had accrued be¬ 
fore the beginning of such yearj 


K. DEDUCTIONS AND CREDITS 


1. In GENERAIi 


§ 229. In General 

The question whether a deduction from gross Income 
shall be allowed in computing the income subject to 
tax is purely a matter of congressional grace, and a de¬ 
duction may be made only if it is clearly authorized by 
statute. 


Congress has the power to levy an income tax 
as discussed supra § 3 b, and it is well established 
that the question whether a deduction from gross 
income shall be allowed in computing the income 
subject to tax is purely a matter of congressional 
grace,s and, according to the decisions on the 


7, U.S.—^Vincent v. McLaugrblin, C. 
C.A.CaL, 61 F.2d 657, certiorari 
dismissed 53 S.Ct. 508, 288 U.S. 618, 
77 Lr.Ed. 990. 

S. U.S.—Interstate Transit Lines v. 
C. L R., 63 set. 1279, 319 U.S. 
590, 87 L.Ed. 1607, rehearing- de¬ 
nied 64 S.Ct. 26, 320 U.S. 809, 88 
L.Ed. 489—Deputy v. DuPont, Del., 
60 S.Ct. 363, 308 U.S. 488. 84 L Ed. 
416_White v. U. S., Ct.Cl., 59 S. 
Ct- 179, 305 U.S. 281, 83 L.Ed. 172— 
Milton Bradley Co. v. U. S., C.C.A. 
Mass*, 146 P.2d 541—^Walker v. C. 
I. R., C.C.A., 145 F.2d 602—Com¬ 
mercial Union Assur. Co. v. C. I. 
R., C.C.A., 144 F.2d 994—Reimold v. 
C. I. R., C.C.A., 144 F.2d 390—Quin¬ 
tana Petroleum Co. v. C. I. R., C.C. 
A.Tex., 143 P.2d 588, followed in 
Cullen V. C. 1. R., C.C.A.Tex., 143 
F.2d 594—C. I. R. V. Netcher, C.C.A., 
143 P.2d 484, certiorari denied 
Netcher v. C. I. R.. 65 S.Ct. 92, 323 

U. S. 759, 89 L.Ed. 607—John Wan- 
amaker Philadelphia v. C. 1. R., 
C.C.JL., 139 P.2d 644—Jones v. No¬ 
ble Drilling Co., C.C.A.Okl., 135 F. 
2d 721—Burroughs Adding Mach. 

■ Co. V. Terwilliger, C.C.A.Mich., 135 
P.2d 608—C. I. R. V. Drovers Jour¬ 
nal Pub. Co., C.C.A., 136 P.2d 276— 
First Mortg. Corporation of Phila¬ 
delphia V. C. 1. R., C.C.A., 135 F. 
2d 121 —Consolidated Chollar Gould 
& Savage Min. Co. v. C. I. R., C. 

• C.A., 133 F.2d 440—Parkford v. C. 
I. R., C.C.A., 133 F.2d 249, 146 A. 
L.R. 57, certiorari denied 63 S.Ct. 
1029, 319 U.S. 741, 87 L.Ed. 1698— 
. Schwabacher v. C. I. R., C.C.A., 
132 P.2d 516—^Hales-Mullaly, Inc. 

V. C. I. R., C.C.A., 131 F.2d 509— 
.Reed v. C. I. R., C.C.A., 129 F.2d 

908—C. I. R. V. Fiske's Estate, C.C. 
A., 128 F.2d 487, certiorari denied 
Fiske’s Estate v- C. I. R., 63 S.Ct. 
. 63, 317 U.S. 636, 87 L.Ed. 612— 
Czark Chemical Co. v. Jones, C.C. 
A.Okl., 125 P.2d 1, certiorari denied 
iS2 S.Ct. 1291, 316 U.S. 696, 86 L. 


Ed. 1765—a I. R. V. Upjohn^s Es¬ 
tate, C.C.A., 124 F.2d 73—Hirsch 
V. C. I. R., C.C.A.. 124 F.2d 24— 
Antietam Hotel Corporation v. C. 
1. R., C.C.A., 123 P.2d 274—Citi¬ 
zens Nat. Bank of Kirksville, Mo. v. 
C. I. R.. C.C.A., 122 P.2d 1011, cer¬ 
tiorari denied 62 S.Ct. 913, 316 U.S. 
822, 86 L.Ed. 1219—A, Giurlani & 
Bro. v. C- I. R., CC.A., 119 P.2d 
852—Co-operative Oil Ass’n v. C. 
I. R., C.C.A., 115 P.2d 666—First 
Nat. Bank & Trust Co. in Macon, 
Ga. v. U. S.. C.C.A., 115 P.2d 194— 
Sparkman v. C. I. R., C.C.A., 112 P. 
2d 774—Commodore Mining Co. v. 
a I. R., C.C.A., Ill F.2d 131—U. 
S. V. Sentinel Oil Co., C.C.A.CaL, 
109 F.2d 854, certiorari denied Sen- i 
tinel Oil Co. v. U. S., 60 S Ct. 1095, 
310 U.S. 645, 84 L.Ed. 1412—U. S. 
V- Donaldson Realty Co., C.C.A. 
Minn., 106 F.2d 509—Sabath v. C. 
1. R., C.C.A., 100 F.2d 569—U. S. v. 
O. J. Morrison Stores of Fairmont, 
C.C.A.W.Va., 99 P.2d 77—Bagnall v. 
C. 1. R., C.C.A., 96 F.2d 956—Scripps 
v. C. 1. R., C.C.A., 96 F.2d 492, cer¬ 
tiorari denied 69 S Ct. 86, 205 U. 
S. 625, 83 L.Ed. 400, 59 S.Ct. 87, 
305 U.S. 625. 83 L.Ed. 400, and 
Howard v. C. I, R., 59 S.Ct. 87. 
two cases, 305 U.S. 625, S3 L.Ed. 
400—Walker v. C. I. R., C.C.A.Tex., 
91 F.2d 297—Shapleigh Hardware 
Co. V. U. S., C.C.A.MO., 81 F.2d 697 
—Langford v. C. I. R., C.C.A.Tex., 
77 F.2d 468—^Pennsylvania Co. for 
Insurances on Lives and Granting 
Annuities v. C. I. R., C.C.A., 75 P. 
2d 719—Comar Oil Co. v. Burnet, 
C.C.A., 64 P.2d 965, certiorari de¬ 
nied 54 S.Ct, 69, 290 U.S. 652, 78 
L.Ed. 565—Clark v. Kavanagh, D. 
C.Mich., 59 F.Supp. 806—Weber v. 
Kavanagh, D.C.Mich., 62 F.Supp. 
619—^Artificial Ice Co. v. Glenn, D. 
C.Ky., 48 F.Supp. 83*6—St. Paul Fire 
& Marine Ins. Co. v. Reynolds, D. 
C.Minn., 44 F.Supp. 863—^Philadel¬ 
phia Nat. Bank v. Rothensies, D.C. 
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Pa., 43 F.Supp. 923—Johnson v. 
U. S,. 39 F.Supp. 103, 94 Ct Cl. 345 
—Brigham v. U. S., D.C.Mass., 38 
F.Supp. 625, appeal dismissed, C. 
C.A., U. S. V. Brigham, 122 F.2d 
792—Bolster v. U. S., D.C.Mass., 38 
F.Supp. 625, appeal dismissed, C. 

C. A., U. S. V. Bolster. 122 P.2d 791 
—^New World Life Ins. Co. v. U. 
S., Ct.Cl., 26 F.Supp. 444, motion 
denied 61 S.Ct. 8, 311 U.S. 613, 85 
L.Ed. 388, affirmed 61 S Ct. 314, 
311 U.S. 620, 85 L.Ed. 393—Chis¬ 
olm V. U. S., Ct.Cl., 19 F.Supp. 274 
—Jefferson & Clearfield Coal & 
Iron Co. v. U. S., Ct.Cl., 14 F.Supp. 
918, certiorari denied Jefferson & 
Clearfield Coal & Iron Co., Indiana, 
Pa., V. U. S., 57 S.Ct. 46, 299 U.S. 
581, 81 L.Ed. 428. 

D.C.—Sheridan-Wyoming Coal Co. t. 
Helvering, 125 F.2d 42, 75 U.S.App. 

D. C. 166. 

Deductions may be granted or with¬ 
held by congress at its pleasure.— 
Pleasants v. U. S., Ct.Cl., 22 F.Supp. 
964, affirmed 59 S.Ct. 281, 305 U.S. 
357. 83 L.Ed. 217. 

Deduction is a purely legislative 
concept which is available only to 
the persons designated and on the 
conditions imposed by the statute.— 
C. I. R. V. Trustees of Lumber Inv. 
Ass’n, C.C.A., 100 P.2d IS, certiorari 
denied Trustees of Lumber Inv. Ass’n 
V. Helvering. 59 S.Ct. 687, 306 U.S 
647, 83 L.Ed. 1045, rehearing denied 
59 S.Ct. 1036, 307 U.S. 650, 83 L.Ed. 
1529—Trustees of Lumber Inv. Ass’n 
V. C. I. R.. C.C.A., 100 P.2d 18, certio¬ 
rari denied Trustees of Lumber Inv. 
Ass*n V. Helvering, 59 S.Ct. 1045, 307 
U.S. 647, 83 L.Ed. 1527, rehearing de¬ 
nied 60 S.Ct. 69. 308 U.S. 633, 84 L. 
Ed. 527—Randolph Lumber Co. v. C. 
I. R., C.C.A., 100 P.2d 18, certiorari 
denied Randolph Lumber Co. v. Hel- 
vering, 59 S.Ct. 789, 306 U.S. 663, 83 
L.Ed. 1060, rehearing denied 59 S. 
Ct. 1041. 307 U.S. 650. 83 L.Ed, 16^9. 
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question, is not a question of right,^ of fair¬ 
ness,^® or of equity.^i Deductions allowed a tax¬ 
payer are privileges that may be withdrawn "when¬ 
ever congress wishes to withdraw them,^^ and a 


taxpayer has no vested right to a deduction not yet 
allowed. 

A deduction from gross income in computing the 
income subject to tax may be made only if there is 
clear statutory authority therefor,!^ and then only 


UistiagTiislied from return, of capital 
These deductions, which are al¬ 
lowed as a matter of congressional 
grace, are to he distinguished from 
those subtractions from gross in¬ 
come which represent a return of 
capital, to which the taxpayer is 
constitutionally entitled.—Davis v. XJ. 
S., C.C.A.N.Y., g? F.2d 323, certiorari 
denied 57 S.Ct. 937, 301 U.S. 704. 81 
L.Ed. 1359, rehearing denied 58 S.Ct, 
5. 302 U.S. 773, 82 L.Ed. 599. 
“Credit” and “deduction” distin¬ 
guished 

As used in Internal Revenue Code, 
the word "'deduction” refers to items 
which may he subtracted from gross 
income in arriving at net income and 
sums so deducted are not subject to 
any tax, while "credit” refers to 
items allowed in determining net in¬ 
come as a basis for one tax which 
may not be allowed in determining 
net income subject to another tax.— 
McKesson & Robbins v. Walsh, 35 
A.2d 865, 130 Conn. 460. 

9. U.S.—Southeastern Bldg. Corp. v. 
C. I. R., C.C.A.Ga., 148 F.2d 879, 
certiorari denied 66 S.Ct. 52—Jones 
V. Noble Drilling Co., C.C.A.Okl., 
135 P.2d 721—Halee-Mullaly, Inc. v. 
C. I. R.. C.C.A.. 131 F.2d 509—Reed 
V. C. L R., C.C.A., 129 P.2d 908— 
Ozark Chemical Co. v. Jones, C.C. 
A.Okl., 125 F.2d 1, certiorari denied 
62 S.Ct 1291, 316 U.S. 695, 86 L. 
Ed. 1765—Citizens Nat. Bank of 
Kirkville, Mo. v. C. I. R., C.C.A., 
122 F.2d 1011, certiorari denied 62 
S.Ct 913, 315 U.S. 822, 86 L.Ed. 
1219—First Nat Bank & Trust Co. 
in Macon, Ga. v. U. S., C.C.A., 115 
P.2d 194—Sabath v. C. I. R.. C.C.A., 
100 F.2d 569—Crowley v. C. I. R., 
C.C.A., 89 P.2d 715—White v. C. 
I. R., C.C.A.. 61 P.2d 726—Philadel¬ 
phia Nat Bank v. Rothensies, D. 
C.Pa., 43 P.Supp. 923—Jefferson 
& Clearfield Coal & Iron Co. v. U. 
S., CtCL, 14 P.Supp. 918, certio¬ 
rari denied Jefferson & Clearfield 
Coal & Iron Co., Indiana, Pa. v. 
U. S., 57 S.Ct 46, 299 U.S. 581, 81 
L.Ed. 428. 

There are no iilhereiit or constitu¬ 
tional rights to deductions under a 
taxing law, but such deductions are 
purely a matter of governmental 
grace.—^Antietam Hotel Corporation 
V. C. I, R., C.C.A., 123 F.2d 274. 

10 . U.S.—Shapleigh Hardware Co. v. 
U. S., C,C.A.Mo., 81 P.2d 697—New 
World Life Ins. Co. v. U. S., CtCL, 
26 P.Supp. 444, motion denied 61 
S.Ct 8, 311 U.S. 613, 85 L.Ed. 388, 


affirmed 61 S.Ct 314, 311 U.S. 620. 
85 L.Ed. 393. 

11. U.S.—^Deputy v. Du Pont, Del., 
60 S.Ct 363, 308 U.S. 4S8, 84 L.Ed. 
416—Commodore Mining Co. v. C. 
I. R., C.C.A., 111 F.2d 131—Mer¬ 
chants Bank Bldg. Co. v. Helver¬ 
ing. CC.A., 84 F.2d 478. 

D.C.—Sheridan-Wyoming Coal Co. v. 
Helvering, 125 P.2d 42, 75 U.S. 
App.D.C. 166. 

The fact that the commissioner 
erroneously permitted such deduc¬ 
tions in prior years does not estab¬ 
lish the taxpayer’s right to the de¬ 
duction.—^Kahn v. C. I. R., C.C.A., 
108 F.2d 748. 

12. U.S.—Cittadini v. C. I. R., C.C.A., 
139 P.2d 29—Phipps v. Bowers, D. 
C.N.Y., 46 F.2d 996, certiorari de¬ 
nied 52 S.Ct 22, 284 U.S. 641, 76 
L.Ed. 545. 

13. U.S.—Cittadini v. C. I. R., C.C. 
A., 139 F.2d 29. 

14. U.S.—Deputy v. Du Pont, Del., 
60 S.Ct 363, 308 U.S. 488, 84 L.Ed. 
416—White v. U. S., CtCL, 59 S. 
Ct 179, 305 U.S. 281, 83 L.Ed. 172 
—Milton Bradley Co. v. U. S., C. 
C.A.Mass., 146 P.2d 541—Reimold 
V. C. I. R., C.C.A., 144 F.2d 290— 
Cittadini v. C. I. R., C.C.A., 139 
F.2d 29—^First Mortg. Corporation 
of Philadelphia v. C. I. R., C.C.A., 
135 P.2d 121—Schwabacher v. C. 
1. R., C.C.A., 132 P.2d 516—Balch 
V. C. I. R.. aC.A., 129 P.2d 472— 
Lembcke v. C. I. R., C.C.A., 126 P. 
2d 940 — C. 1. R. V. Upjohn’s Estate, 
C.C.A., 124 F.2d 73—Hirsch v. C. 
I. R., C.C.A., 124 P.2d 24—Citizens 
Nat. Bank of Klrksville, Mo. v. C. 
I. R., aC.A., 122 P.2d 1011, certio¬ 
rari denied 62 S.Ct 913, 315 U.S. 
822, 86 L.Ed. 1219—^Brown-Rogers- 
Dixsoii Co. V. C. I. R., C.C.A., 122 
F.2d 347—^A. Giurlani & Bro. v. 
C. I. R., C.C.A., 119 P.2d 852— 
Cooperative Oil Ass’n v. C. I. R., 
C.C.A., 115 F.2d 606—Sparkman v. 
C. I. R., C.C.A., 112 F.2d 774— 
Commodore Mining Co. v. C. I. R., 
C.G.A., 111 F.2d 131—U. S. v. Don¬ 
aldson Realty Co., C.C.A.Minn., 106 
F,2d 509—Sabath v. C. I. R., C.C.A., 
100 F.2d 569—Helvering v. Obici, 
C.C.A., 97 P.2d 431, affirmed 59 S. 
Ct 260, 305 U.S. 468, 83 L.Ed. 292— 
Bagnall v. C. I. R., C.C.A., 96 P.2d 
956—Cleveland Shopping News Co. 
V. Routzahn, C.C.A.Ohio, 89 F.2d 
902—^Merchants Bank Bldg. Co. v. 
Helvermg, C.C.A., 84 P.2d 478— 
Shapleigh Hardware Co. v. U. S., 
C.C.A.MO.. 81 P.2d 697—Motion Pic- 
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ture Capital Corporation v. C. I. R., 
C.C.A., 80 P.2d 872—Baltimore & O. 
R. Co. V. C. I. R., C.C.A., 78 P.2d 
456—Langford Inv. Co. v. C. I. R., 
C.C.A., 77 F.2d 468—^Pennsylvania 
Co. for Insurance on Lives and 
Granting Annuities v. C. I. R., C. 
C.A., 75 F.2d 719—Brandon Corpo¬ 
ration V. C. I. R., C.C.A., 71 P.2d 
762—Bindley v. C. I. R., C.C.A., 
63 F.2d 807—White v. C. I. R., C. 
C.A., 61 P.2d 726—Lloyd v. C. I. R., 
C.C.A., 55 F.2d 842—Pugh v. C. 
L R., C.C.A.. 49 F.2d 76, certio-- 
rari denied Pugh v. Burnet, 52 S. 
Ct 22, 284 U.S. 642, 76 L.Ed. 546— 
Spring Canyon Coal Co. v. C. I. R.,. 
C.C.A., 43 F.2d 78, 76 A.L.R. 1063, 
certiorari denied Spring Canyon 
Coal Co. V. Burnet, 52 S.Ct 33, 
284 U.S. 654, 76 L.Ed. 555—Clark 
V. Kavanagh, D.C.Mich., 59 F.. 

Supp. 806—^New England Mut 
Life Ins. Co. v. Welch, D.C. 
Mass., 59 P.Supp. 525, reversed 
on other grounds, C.C.A., 153 F.2d 
260—^Weber v. Kavanagh, D.C. 
Mich., 52 F.Supp. 619—^Artificial 
Ice Co. V. Glenn, D.C.Ky., 48 F. 
Supp. 835—St Paul Fire & Ma¬ 
rine Ins. Co. V. Reynolds, D.C. 
Minn., 44 F.Supp. 863—Brigham v.. 
U. S., D.C.Mass., 38 P.Supp. 625,. 
appeal dismissed, C.C.A., U. S. v- 
Brigham, 122 P.2d 792—Bolster v. 
U. S., D.C.Mass., 38 P.Supp. 625, 
appeal dismissed, C.C.A., U. S. v.- 
Bolster, 122 P.2d 791—Consolidated 
Dry Goods Co. v. U. S., D.C.Mass.,. 
35 F.Supp. 523—Safe Deposit &- 
Trust Co. of Baltimore v. Magru- 
der, D.C.Md,, 34 F.Supp. 199, re¬ 
versed on other grounds, C.C.A., 
Magruder v. Safe Deposit & Trust 
Co. of Baltimore, 121 F.2d SSI- 
New World Life Ins. Co. v. U. S., 
Ct.CL, 26 P.Supp. 444, motion de¬ 
nied 61 S.Ct 8, 311 U.S. 613, 83 
L.Ed. 388, affirmed 61 S.Ct 314, 
311 U.S. 620, 85 L.Ed, 393. 

D.C.—Bermont Oil Co. v. Helvering, 
91 F.2d 710, 67 App.D.C. 256. 

A deduction is a statutory privilege 
U.S.—Nelson v. U. S., C.C.A.Mmn.,. 
131 P.2d SOI—U. S. V. Goldblatt 
Bros., C.C.A.I1L, 128 F.2d 576, cer¬ 
tiorari denied Goldblatt Bros. v. 
U. S., 63 S.Ct 63, 317 U.S. 662, 87' 
L.Ed. 532—Jones v. C. I. R., C.C.A., 
103 P.2d 681—Johnston v. a I. R., 
C.C.A., 86 P.2d 732, certiorari de¬ 
nied 67 S.Ct 784, 301 U.S. 683, 81 
L.Ed. 1341—Squier V. C I. R.. C. 
C.A., 68 P.2d 25. 

In absence of Revenue Act or* 
regulations thereunder which fairly- 



47 C.J.S. 


INTERNAL REVENUE 


§ 229 


to the extent provided for in the statute.^® The 
deduction may be claimed on!y on such terms and 
conditions as congress may prescribe.^S A forti¬ 
ori, a deduction expressly prohibited by statute can¬ 
not be allowed,and the propriety of a particular 
deduction depends on the terms of the statutes ap¬ 


plicable to the tax year in question.^^ 

The taxpayer must establish his right to the 
claimed deduction he must be able to point to 
a statutory provision for the deduction,^0 and es¬ 
tablish that the facts of his claim are squarely with¬ 
in the terms of the statute,and that all conditions 


authorize deduction from income, 
claimed deduction is not allo^rable.— 
Charles Ilfeld Co. v. Hernandez, 

54 S.Ct. 595, 292 U.S. 62, 78 L.Ed. 
1127—U. S. V. Ramsay, C.C.A.Elan., 
130 F.2d 938. 

15. TJ.S.—^A. Giurlani & Bro. v. C. 
I. R., C.C.A., 119 F.2d 852—First 
Nat. Bank & Trust Co. in Macon, 
Ga. V. U. S., C.C.A-Ga., 115 F.2d 194. 

16. U.S.—Harwich v. C. I. R., C.C. 
A-, 133 F.2d 732, reversed on other 
grounds Dobson v. C. I. R., 64 S.Ct. 
239, 320 U.S. 489, 88 L.Ed. 248, re¬ 
hearing denied 64 S.Ct. 495, 321 
U.S- 231, 88 L.Ed. 691, mandate 
conformed to, C.C.A., Helvering v. 
Collins’ Estate. 142 P.2d 454, and 
Helvering v. Dobson, 142 F.2d 454 
two cases— J. E. Riley Inv. Co. v. 
C. I. R.. C.C.A., 110 F.2d 655, af¬ 
firmed 61 S.Ct. 95, 311 U.S. 55, 85 
L.Ed. 36—Randolph Lumber Co. 
V- C. I. R., C.C.A.. 100 F,2d 18, 
certiorari denied Randolph Lum¬ 
ber Co. V. Helvering, 59 S.Ct. 789, 
306 U.S. 663, 83 L.Ed. 1060, rehear¬ 
ing denied 59 S.Ct. 1041, 307 U.S. 
650, 83 L.Ed. 1529—C. I, R. v. 
Trustees of Lumber Inv. Ass’n, C. 
C.A., 100 P.2d 18, certiorari denied 
Trustees of Lumber Inv. Ass’n v. 
Helvering, 59 S.Ct. 587, 306 U.S. 
647, 83 L.Ed. 1045, rehearing denied 
59 S.Ct. 1036, 307 U.S. 650, 83 L.Ed. 
1529—Trustees of Lumber Inv. 
Ass’n V. C. I. R., C.C.A., 100 F.2d 
18, certiorari denied Trustees of 
Lumber Inv. Ass’n v. Helvering, 
59 S.Ct. 1045, 307 U.S. 647, 83 L.Ed. 
1527, rehearing denied 60 S.Ct. 69, 
308 U.S. 633, 84 L.Ed. 527—U. S. v. 
O. J. Morrison Stores of Fairmont, 
C.C.A.Wis., 99 F.2d 77—Walsh-Mc- 
Guire Co. v. C. I. R., C.C.A., 97 F. 
2d 983—^American Nat. Ins. Co. v. 
C. I. R., C.C.ATex., 91 P.2d 705. 

17. U.S.—Sparkman v. C. I. R., C. 

C. A., 112 F.2d 774. 

la U.S.—U. S. V- Consolidated Ele¬ 
vator Co., C.C.A-Minn., 141 F.2d 791 
—Berks County Trust Co. v. C. I. 

R., C.C.A-, 78 F.2d 810—Jankow- 
sky V. C. I. R., C.C.A., 56 P.2d 
1006—C. I. R. V. John C. Moore 
Corporation, C.C.A., 42 P.2d 186— 
Orono Pulp & Paper Co. v. U. S., 

D. C.Me., 34 F-2d 714. 

Xk>ss due to taxpayer’s tort 

Judgments based on torts commit¬ 
ted against the government and vio¬ 
lative of the criminal statutes may 
not furnish the basis of deduction in 
computing income taxes.—Standard 


Oil Co. V. C. I. R., C.C.A., 129 F.2d 
363, certiorari denied 63 S.Ct. 261, 
317 U.S. 688, 87 L.Ed. 551, rehearing 
denied 63 S.Ct 1323, 319 U.S. 784, 87 
L.Ed. 1727. 

19. U.S.—Interstate Transit Lines v. 
C. I, R., 63 S.Ct 1279, 319 U.S. 590, 
87 L.Ed. 1607, rehearing denied 64 

S.Ct 26, 320 U.S. 809, 88 L.Ed. 489 
—Walker v. C. I. R., C.C.A., 145 F. 
2d 602—Reed v. C. I. R., C.C.A., 129 
F.2d 908—Rugel v. C. I. R., C.C.A.. 
127 F.2d 393—Chicago & N. W. R. 
Co. V. C. I. R., C.C.A,, 114 P.2d 
882, certiorari denied 61 S.Ct. 711, 
312 U.S. 692, 85 L.Ed. 1128—Niles 
V. Milbourne, C.C.A.Md., 100 F.2d 
723—Continental Pipe Mfg. Co. v. 
Poe, C.C.AWash., 69 F.2d 694. 

Presenting facts 

It is the duty of the taxpayer to 
present all of the facts relevant to 
the claimed deduction so that a prop¬ 
er determination of the question may 
be made. 

U.S.—Johnson v. U. S., 39 F.Supp. 
103, 94 CtCl. 345. 

D.C.—^Pottash Bros. v. Burnet, '50 F. 
2d 317, 60 App.D.C. 167, followed 
in Pottash v. Burnet, *50 P.2d 321, 
60 App.D.C. 171, two cases. 

Amount of deduction 

A taxpayer who has conducted its 
business in a reasonable and bona 
fide manner should not be required 
to forfeit an income tax deduction 
recognized by law merely because 
Its method of keeping books does 
not reflect to the exact dollar and 
cent what that deduction would be, 
but, if the claimed deduction is rea¬ 
sonably supported by the facts, is 
made in unquestioned good faith, 
and is arrived at by the most accur¬ 
ate method available, the exemption 
should be allowed.—^Kentucky Joint 
Stock Land Bank v. Glenn, D.C.Ky., 
46 F.Supp. 400. 

Bookkeeping method 

While a system of bookkeeping 
will not justify the government in 
claiming taxes, it will not justify 
the taxpayer in claiming deductions 
or exemption from taxation, and the 
facts must control.—Southern Pac. 
R. Co. V. Muenter, Cal., 260 F. 837, 
171 C.C.A, 663. 

20. U.S.—White v. U. -S., Ct.Cl., SO 
S.Ct. 179, 805 U.S. 281, 83 L.Ed. 
172—Reimold v, C. I. R., C.C.A., 
144 F.2d 390—Quintana Petroleum 
Go. V. C. I. R., C.C.A.Tex., 143 P.2d 
688, followed in Cullen v. C. I. R., 
rc.ATex., 143 F.2d 594—C. I. R. 
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T. ITetcher, C.C.A., 143 F.2d 4S4, 
certiorari denied Netcher v. C. 1. 
R., '65 S.Ct. 92, 323 U.S. 759, 89 
L.Ed. 607—John Wanamaker Phil¬ 
adelphia V. C. I. R., C.C.A, 139 F. 
2d 644—Parkford v. C. I. R., C.C. 
A., 133 F.2d 249, 146 A.L.R. 57, 
certiorari denied 63 S.Ct. 1029, 319 

U. S. 741, 87 L.Ed. 1698—Schwa- 
hacher v. C. I. R., C.C.A, 132 F.2d 
516—Hirsch v. C. I. R., C.C.A., 124 
F.2d 24—^A. Giurlani & Bro. v. C 
I. R.. C.C.A, 119 F.2d 852—Co-op¬ 
erative Oil Ass’n V. C. I, R., C.C. 
A, 115 P.2d 666—Dexter v. C. I. 
R., C.C.A, 99 P.2d 769—Clark v. 
Kavanagh, D.C. Mich., ‘59 F.Supp. 
806—Weber v. Kavanagh, D.C. 
Mich., 52 F.Supp. 619—Bolster v. 
U. S., DC.Mass., 38 F.Supp. 625 
appeal dismissed, C.C.A., U. S, v. 
Bolster, 122 F.2d 791—Brigham v. 

U. S., D.C.Mass., 38 F.Supp. 625. 
appeal dismissed, C.C.A, U. S. v. 
Brigham, 122 F.2d 792—Du Pont 

V. Deputy, D.C.Del., 23 F.Supp. 33. 

21. U.S.—Miller Mfg. Co. v. C. I. R., 
C.C.A, 149 F.2d 421—Reimold v. C. 
I. R., C.C.A, 144 F.2d 390—Quin¬ 
tana Petroleum Co. v. C. I, R., C. 
C.ATex., 143 P.2d 588, followed 
in Cullen v. C. I. R, C.C.ATex., 
143 P.2d '594—C. I. R. v. Netcher, 
C.C.A, 143 P.2d 484, certiorari de¬ 
nied Netcher v. C. I. R., 65 S.Ct. 
92, 323 U.S. 759, 89 L.Ed. 607— 
John Wanamaker Philadelphia v. 
C. I. R., C.C.A, 139 P.2d f644— 
Burroughs Adding Mach. Co. v. 
Terwilliger, C.C.A.Mich., 13'5 F.2d 
608—C. I. R. V. Drovers Journal 
Pub. Co., C.C. A, 1'35 F2d 276— 
Consolidated Chollar Gould & Sav¬ 
age Min. Co, V. C. I. R., C.C.A., 
133 F.2d 440—^Parkford v. C, I. R, 
C.O.A, 133 P.2d 249, 146 AL.R 57, 
certiorari denied 63 S.Ct. 1029, ‘319 

U. S. 741, *87 L.Ed. 1698—Schwa- 
bacher v. C. I. R, C-C.A., 132 P.2d 
516—Hales-Mullaly, Inc. v. C. I. 
R, aC.A., 131 F.2d 509—Helvering 

V. Cannon Valley Milling Co., C.C. 
A, 129 F.2d >642—Ozark Chemical 
Co. V. Jones, C.C.AOkl., 125 P.2d 
1, certiorari denied 62 S.Ct. 1291, 
'316 U.S. 695, 86 L.Ed. 1765—C. I. 
R. V. Upjohn’s Estate, C.C.A., 124 
P.2d 73—Hirsch v. C. I. R. C.C.A., 
124 F.2d 24—^A. Giurlani & Bro. v. 
C. I. R, C.C.A., 119 F.2d 852—Co¬ 
operative Oil Ass’n V. C. I. R., C.C. 
A, 115 F.2d 666—Chicago & N. W. 
R 'Co. V. C. I. R, C.C.A, 114 F.2d 
882, certiorari denied 61 S.Ct. 711, 
312 U.S. 692. 85 L.Ed. 1128—Dex- 
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to the allowance of the deduction have been com¬ 
plied with.22 

§ 230. Construction of Statutes 

Statutes allowing deductions from gross Income in 
computing the income subject to tax will be strictly con¬ 
strued, and the rule that ambiguities are to be resolved 
in favor of the taxpayer does not apply. 

Statutes whicli authorize deductions from gross 
income in computing the income subject to the in- 
come tax receive a reasonable and practical con- 
struction.23 Such statutes will be narrowly and 
strictly construed^^ and will not be extended beyond 
the clear import of the language used.^^ An in¬ 
terpretation which would permit a double deduction 
or a double credit for the same item is to be avoid- 
ed.2^ The rule generally applicable in the con¬ 
struction of income tax statutes that ambiguities 


are to be resolved in favor of the taxpayer, as dis¬ 
cussed supra § 94, does not apply in the construc¬ 
tion of a statute authorizing deductions rather, 
the ambiguity will be resolved against the taxpay- 
er.28 However, where a statute grants a deduction 
generally, no exceptions will be implied.^® Where 
there are a number of statutory provisions relat¬ 
ing to the claimed deduction, the various provisions 
should be construed consistently with each other so 
as to carry out their combined purpose.^® 

§ 231. Amortization of Cost of War Facili¬ 
ties 

Congress may authorize the amortization of the cost 
of war facilities which have fallen In value as a result 
of the termination of war. 

Congress may provide special relief for war 
producers whose equipment and plant have suffered 


ter V. C. I. R., C.C.A., 99 P.2d 769 
—Walker v. G. I. R, C.O.A.Tex., 91 
P.2cl 297—Baltimore & O. R. Co. v. 
O. I. R., C.C.A., 78 P.2d 460—Clark 
V, Kavanagh, D.C.Mich., 59 P.Supp. 
806—^Weber v. Kavanagh, D.C. 
Mich., 52 P.Supp. 619—Bolster v. 
U. S., D.C.Mass., 38 P.Supp. 625, 

appeal dismissed, C.C.A., U. S. v. 
Bolster, 122 F.2d 791—Brigham v. 
U. S., D.C.Mass., 38 P.Supp. 625, 

appeal dismissed, C.C.A,, U. S. v. 
Brigham, 122 F.2d 792—^Du Pont 
V- Deputy, D.C.Del., 2'3 P.Supp. 33. 
mteat of statute 

Taxpayer seeking deduction from 
his taxable income under Revenue 
Act must bring himself within in¬ 
tent of statute.—C. I. R. v. Riggs, C. 

C. A, 78 P.2d 1004, certiorari denied 

Lambom v. C. I. R., *56 S.Ct. 171, 296 
U.S. 637, SO UEd. 4-53, Logan v. C. 

I. R., 56 S.Ct. 171, 29*6 U.S. 637, 80 

D. Ed. 4'53, Riggrs v. C. 1. R., 56 S.Ct. 
171, 296 U.S. 637, 80 L.Bd. 453, and 
Lindgren v. C. I. R., 56 S.Ct. 171, 296 
U.S. 637, 80 L.Ed. 453. 

Probabilities 

Deductions cannot be allowed 
merely on probabilities.—^Union 
Trust Co. V. G. I. R., C.C.A, 54 P.2d 
199. 

22. U.S.—Commercial Union Assur. 
Co. V. a I. R., aC.A., 144 P.2d 994. 

Timely return. 

Where taxpayer did not voluntari¬ 
ly file a tax return until more than 
five years after date on which it was 
due, and no adequate reason was giv¬ 
en for delay, the filing was not 
''timely” and taxpayer was preclud¬ 
ed from obtaining benefits of any de¬ 
ductions to which he might have 
been entitled.—-Georday Enterprises 
V. C. I. R., C.C.A., 126 P.2d 3i84. 

23. U.S.—Wesch v. Helbum, D.C. 
Ky., <5 P.Supp. 581, 


. “Accrued” should be interpreted in 
I accordance with statutory require- 
I ments that accounts clearly reflect 
income.—^Helvering v. Russian 
Finance & Construction Corporation, 
C.aA., 77 P.2d 324. 

Source of income 

Subsections b and d of Revenue 
Act section defining income from 
within and from without the United 
States, which subsections respective¬ 
ly provide that deductions shall be 
had from items of gross income 
from sources within the United 
States and that deductions shall be 
had from items of gross income 
from sources without the United 
States, indicate congressional intent 
to allocate, to respective sources of 
income incurred, expenses attributa¬ 
ble to the earnings of each.—C. I. R. 
V. Ferro-Enamel Corporation, C.C.A., 
134 P.2d 664. 

Beath of taxpayer 

The purpose of congress in enact¬ 
ing statute providing that, in case 
of death of taxpayer, there shall be 
allowed, as deduction for taxable 
period in which date of taxpayer's 
death falls, amount accrued up to 
date of his death, if not otherwise 
properly allowable in respect of such 
period or a prior period, was to see 
reflected in the return of deceased 
taxpayer credits and deductions 
which had accrued whether or not 
reflected on the books of the taxpay¬ 
er.-—^Herder vl Helvering, 106 F.2d 
153, 70 App.D.C. 287, certiorari de¬ 
nied 60 S.Ct. 262, ‘SO'S U.S. 617, 84 
L.Bd. >515, rehearing denied 60 S.Ct. 
377, 308 U.S. >639, 84 L.Ed. 6'30. 

24. U.S.—C. I. R. V. Drovers Jour¬ 
nal Pub. Co., C.C.A., 135 P.2d 276 
—C. I. R. V. Piske’s Estate, C.C. 
A., 128 P.2d 487, certiorari denied 
Piske’s Estate v. C. I. R., 63 S.Ct. 
63, 317 U.S. 635, 87 L.Ed. '512. 

378 


The right to a deduction must be 
clearly apparent from the applicable 
statute.—Spokane Dry Goods Co. v. 
C. I. R., C.C.A., 12‘5 P.2d 865. 

25. U.S.—Queensboro Corporation 
V. C. I. R., C.C.A., 134 P.2d 942— 
New World Life Ins. Co. v. U. S., 
Ct.Cl., 26 P.Supp, 444, motion de¬ 
nied '61 S.Ct. 8, 311 U.S. 61'3, S'5 L. 
Ed. 388, affirmed 61 S.Ct. 314, 311 
U.S. 620, 85 L.Ed. 393. 

26. U.S.—Ilfeld Co. V. Hernandez, 
N.M., 54 S.Ct. 596, 292 U.S. 62, 78 
L.Ed. 1127 —Burnet v. Aluminum 
Goods Co., 53 S Ct. 227, 287 U.S. 
544, 77 L Ed. 484—Spokane Dry 
Goods Co. V. C. I. R., C.C.A., 125 
P.2d i865—Burnet v. Riggs Nat. 
Bank, C.C.A., 57 F.2d 980. 

Bouble deductions should never be 

presumed, and should always be 
avoided unless they are clearly pro¬ 
vided by statute.—Cincinnati Milling 
Mach. Co. V, U. S,, Ct.Cl., 14 P.Supp. 
505. 

27. U.S.—^Helvering v. Inter-Moun¬ 
tain Life Ins. Co., 55 S.Ct. 572, 
294 U.S. 686, 79 L.Ed. 1227—Bag- 
nail V. C. I. R., CC.A., 96 P.2d 956 
—Scripps V. C. I. R., C.C.A., 96 P. 
2d 492, certiorari denied 59 S.Ct. 
86, 305 U.S. 625, *83 L.Ed. 400, 59 
S.Ct. 87, 305 U.S. 625, 83 L.Bd. 400, 
and Howard v. C. I. R., 59 S.Ct. 87, 
two cases, 305 U.S, ’626, 83 L.Ed. 
400—'Safe Deposit & Trust Co. of 
Baltimore v. Magruder, D.C.Md., 34 
P.Supp. 199, reversed on other 
grounds, C.C.A, Magruder v. Safe 
Deposit & Trust Co. of Baltimore, 
121 F.2d 981. 

28. U.S.—Consolidated Chollar 

Gould & Savage Min. Co. v. C. I. 
R., C.C.A., 133 P.2d 440. 

29. U.S.—Chisolm v. U. S., Ct.Cl., 19 
P.Supp. 274. 

3a U.S.—Musselman Hub-Brake 
Co. V. C. L R., C.C.A., 139 P.2d -65. 
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a substantial fall in value as a result of the termi¬ 
nation of war.si Under the Revenue Acts of 1918 
and of later years, a special provision was made au¬ 
thorizing the amortization of the cost of buildings, 
machinery, equipment, and other facilities construct¬ 
ed or acquired after American entry into the war, 
for the production of articles contributing to the 
prosecution of that war.^- The purpose of this pro¬ 
vision was to give relief to war goods producers 
who had acquired or constructed their plants at the 
high prices prevailing during the war.^S The stat¬ 
ute has been liberally construed,34 and the term 
''other facilities” has been held not limited by the 
rule of ejusdem generis,but, as to this, there is 
contrary authority. 

“Amortization” in this connection means a reduc¬ 
tion of the book value of the war facility equal to 
the fall in the value of such facility due to the ter¬ 
mination of war.37 This special statutory amorti¬ 
zation allowance was in addition to, and not in 
place of, a normal allowance for depreciation.^^ 
To be entitled to the benefits of the statute, the tax¬ 
payer must have been engaged in the production of 
war goods and the equipment or facility must have 


been used for that purpose.^® A taxpayer who 
erected a building which he leased to another for 
the production of war goods is not within the stat¬ 
ute.*^® 

Time and purpose of acquisition of war facility. 
The statutory amortization allowance applied only 
to facilities constructed or acquired after Ameri¬ 
ca’s entry into the War.'^^ However, a war pro¬ 
ducer whose plant was erected before America’s 
entry into the war could obtain like relief under 
the statutory provisions relating to obsolescence and 
loss of useful valuers Facilities of which the tax¬ 
payer obtained possession after America’s entry in¬ 
to war were acquired after, even though contract¬ 
ed for before, that date.^3 Qn the other hand, it 
has been held that the proper motive on the tax¬ 
payer’s part was essential,and that, where the 
acquisition or construction was planned before 
America’s entry into the war, the facilities were 
not obtained “for” the prosecution of the war.^^ 
Where a building was not erected for war work, 
the fact that it was put to such use will not bring 
it within the statute.'^ ^ 

Cost borne by taxpayer. The taxpayer is entitled 


31- U.S.—U. S. Cartridge Co. v. U. 

S., Ct.CL, 52 S.Ct. ^43, 2S4 XJ.S. 
511, 76 431. 

32. tX.S.—Diamond Alkali Co. t. 
Heiner, C.C.A.Pa., 60 F.2d '505, re¬ 
versed on other grounds *53 S.Ct. 
413, 288 U.S. 502, 77 L.Ed. 921— 
Briggs Mfg. Co. V. U, S., D.C.Conn., 
30 F.2d 962, reversed on other 
grounds, C.C.A., U. S. v. Briggs 
Mfg. Co., 40 P.2d 425—Standsird 
Refractories Co. v. XJ. S., Ct.Gl., 18 
P.Supp. 234—Sloss-Sheffield Steel 
& Iron Co. V. U. S., Ct.CL, 9 P. 
Supp. 611. 

33. U-S.—^Kelly-Springfield Tire Co. 
V. U. S., C.C.A.]Sr.J., 81 P.2d 533— 

U. S. V. Corona Coal Co., C.C.A. 
Ala., 23 P.2d 673. 

Other views as to purpose 
U.S.—Trojan Powder Co. v. XT. S., 
Ct.CL, 13 P.Supp. 61, certiorari de¬ 
nied 5.6 S.Ct. 937, 298 U.S. 674, 80 
L.Ed, 1396—Gorton-Pew Fisheries 
Co. V. Malley, D.C.Mass., 8 P.Supp, 
39, vacated on other grounds, C.C. 
A., 7i8 P.2d 812. 

34. U.S.—^Kelly-Springfleld Tire Co. 

V. U. S., C.aA,N.J., 81 P.2d '533. 

35. U.S.—^Briggs Mfg. Co. v. U. S., 
D.C.Conn., 30 P.2d 962, reversed on 
other grounds,. C.C.A., U. S. v. 
Briggs Mfg. Co., 40 P.2d 426—U. 

, S. V. Corona Coal Co., C.C.A.Ala., 
23 P.2d 673. 

33. U.S-—Diamond Alkali Co. v. 
Heiner, Q.C.A.Pa,, 60 P.2d 5X)5, re¬ 
versed on other grounds 53 S.Ct. 
413, 2*88 U.S. 602, 77 L.Ed. 921. 


37. U.S.—Elliott V. U. S., D.C.Me., 
16 F.2d 164. 

38. U.S.—Diamond Alkali Co. v. 
Heiner, C.C.A.Pa., 60 P.2d 505, re¬ 
versed on other grounds 53 S.Ct. 
413, 288 U.S. 502, 77 L.Ed. 921. 

39. U.S.—Texas Pipe Line Co. v. XJ. 

S., Ct.CL, 58 P.2d 852, certiorari 
denied *53 S.Ct. 396, 288 U.S. 604, 77 
L.Ed. 979—^U. S. v. Briggs Mfg. 
Co., C.C.A.Conn., 40 P.2d 425. 

Coal was held article contributing 

to prosecution of the war.—Corona 
Coal Co. v. U. S-, D.C.Ala., 21 F.2d 
489, affirmed, C.C.A., U. S. v. Corona 
Coal Co., 23 F.2d 673. 

Articles produced by cotton mills 
contributed to prosecution of war.— 
Briggs Mfg. Co. V. U. S., D.C.Conn., 
30 P,2d 962, reversed on other 
grounds, C.C.A., U. S. v. Briggs Mfg. 
Co., 40 F.2d 425. 

Pipe-line properties of corpora¬ 
tions engaged exclusively in trans¬ 
portation of oil were not “facilities 
for production of war materials” 
within law authorizing deduction for 
amortization.—^Texas Pipe Line Co. 
V. U. S., Ct.CL, 58 F.2d 852, certio¬ 
rari denied 63 S.Ct. ZH, 288 U.S. 604, 
77 L.Ed. 979. 

Railway equipment, although ac¬ 
quired and used to facilitate trans¬ 
portation required by the govern¬ 
ment in prosecution of its war activ¬ 
ities, is not facility for production of 
war goods.—^Hampton & L. F. Ry. 
Co. V. Noel, D.C.Va, 300 F. 438. 

40; U.S.—^Bryant & Detwiler Co, v. 
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U. S., Ct.CI., 50 p. 2 a 4S1—Mer- 
chants’ Transfer & Storage Co. v. 
Burnet, C.C.A., 49 F.2d 56. 

41. U.S.—Newport Co. r. U. S., D.C. 
Wis., 34 F.Supp. 588. 

Vessel built after Armistice 

Owners of vessel contracted for be¬ 
fore, but not built until after, the 
Armistice, were held entitled to 
amortization.—Elliott v. U. S., D.C. 
Me., 16 F.2d 164. 

42. U.S.—U. S. Cartridge Co. v. U. 

S.. Ct.CI., 52 S.Ct. 2-43, 284 U.S. 511, 
76 L.E(1 431. 

Poreseeable event 

The end of the First World War 
was not such a foreseeable event as 
would prevent a manufacturer of 
war materials, suffering shrinkage in 
value of plant as result of termina¬ 
tion of war, from deducting the loss 
in computing its income tax in ac¬ 
cordance with provisions relating to 
loss of useful value of capital assets 
of a business.—Newport Co. v. U. S., 
D.C.Wis., 34 F.Supp. 58'S. 

43. U.S.—^Kelly-Springfteld Tire Co. 

V. U. S., C.C.A-N.J., 81 F.2d 533. 

44. U.S.—Kelly-Springfield Tire Co. 
V. U. S., C.aA.N.J., 110 F.2d 823. 

45. U.S.—Kelly-Springfield Tire Co. 
V. U. S., supra. 

48. U.S.—^McKesson & Robbins v. 
Edwards, D.C.N.T., 14 F.Supp. 109, 
affirmed C.C.A., 102 F.2d 995, cer¬ 
tiorari denied 60 S.Ct. 93, 308 U.S. 
577. 84 Ii.Ed. 483. 
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to the benefit of the statute only where the cost of 
the facility was borne by him;^’^ thus the statute 
does not apply where the plant was erected at gov¬ 
ernment expense, the taxpayer paying only the ap¬ 
praised value for post-war purposes.^® Where he 
has recouped the cost of the facility as part of a 
contract cancellation award from the government, 
he cannot claim an amortization allowance;^® nor 
can he claim the amortization allowance where he 
has sold the war facility at a price equal to, or 
greater than, its cost.°® 

Computation of allowance. The amortization al¬ 
lowance should be just, fair, and reasonable it 
should be equal to the fall in the value of the fa¬ 
cility due to the cessation of war.^^ Where the 
war facilities have no peacetime use, the amorti¬ 
zation allowance is computed on the basis of the 
market or salvage value of the facilities.^2 Where 
the facilities have a peacetime use, amortization is 
generally computed in terms of loss of use, that is, 


the ratio between wartime capacity and peacetime 
production.Where peacetime production is great¬ 
er than wartime capacity, the only possible meas¬ 
ure of loss is replacement cost.^5 Where the fa¬ 
cility is sold, amortization is computed by adding 
depreciation to the sale price and deducting that to¬ 
tal from the cost of the facility.^® 

Year or period for which allowed. The amor¬ 
tization deduction provided by the statute is not 
limited to the income tax for any one year and may 
be spread out over a number of years.^'^ It has 
been held proper to apportion the allowance over 
the period during which the expenditures vrere 
made.^^ It has also been held that the allowance 
is to be apportioned over the wartime period.^^ 

§ 232. Contingent or Undetermined Liabili¬ 
ties 

Contingent op undetermFined liabilities ordinarily are 
not deductible from taxable income in determining tax 
liability. 


47. U.S.—^American Propeller & 
Manufacturing Co. v. U. S., Ct.CL, 
14 P.Supp. 16S, modified on other 
grounds 17 P.Supp. 215, reversed 
on other grounds 57 S.Ct, 521, 300 
U.S, 475, 81 L.Ed. 751. 

48. U.S.—B. F. Sturtevant Co. v. C. 
1. K, C.C.A., 75 F.2d 316. 

49. U.S.—American Propeller & 

Manufacturing Co. v. U. S., Ct.CL, 
14 P.Supp. 168, modified, on other 
grounds 17 P.Supp. 215, reversed 
on other grounds 57 S.Ct. 521, 300 
U.S. 475, 81 L.Ed. Trojan 

Powder Co. v. U. S-, CtCL, 13 F. 
Supp. 61, certiorari denied 56 S.Ct. 
937, 298 U.S. 674, 80 U.Ed. 1396. 

50. U. S.—Standard Refractories 
Co. V. U. S., CtCL, IS P.Supp. 23‘4. 

51. U.S.—^Diamond Alkali Co. v. 
Heiner, C.C.A.Pa., 60 P.2d 505, re¬ 
versed on other grounds Heiner v. 
Diamond Alkali Co., 53 S.Ct. 413, 
2-88 U.S. 502, 77 L.Ed. 921-—West 
Virginia Pulp & Paper Co. v. Mc- 
Elliott, D.C.N.Y., 40 P.Supp. 7-65— 
McKeever v. Eaton, D.C.Conn., 5 E. 
Supp. 697. 

Facilities valued separately 

Under statute, amortization deduc¬ 
tion is based on war-time facilities, 
not on aggregate of facilities united 
in one plant.—Diamond Alkali Co. v. 
Heiner, C.C.A.Pa., 60 P.2d 505, re¬ 
versed on other grounds Heiner v. 
Diamond Alkali Co., 53 S.Ct 413, 288 
U.S. 502, 77 D.Ed. 921. 

Double allowance 

In determining allowance for 
amortization of war-time facilities, 
taxpayer was held not entitled to 
amortization allowance, based on 
value in use, and to additional allow¬ 
ance based on replacement cost in 
post-war period.—^McKeesport Tin i 


Plate Co. V. Heiner, D.C.Pa., 4 P. 
Supp. 245, motion denied 4 P.Supp. 
923, affirmed, C.C.A., ‘77 P.2d 756. 

52. U.S.—^Ashland Iron & Mining 
Co. V. U. S., CtCL, 56 F.2d 466. 

53. U.S.—Kelly-Springfield Tire Co. 
v. U. S., C.C.A.N.J., 110 P.2d 823. 

54. U.S.—^Kelly-Springfield Tire Co. 
V. U. S., supra—Ashland Iron & 
Mining Co. v. U. S., CtCL, 56 P.2d 
466—U. S. V. Briggs Mfg. Co., C.C. 
A.Conn., 40 P.2d 425—Standard 
Refractories Co. v. U. S., CtCL, I'S 
P.Supp. 234. 

Production under war-time condi¬ 
tions was held not fair criterion of 
plant’s war-time capacity used in as¬ 
certaining amortization deduction.— 
Diamond Alkali Co. v. Heiner, C.C.A. 
Pa., 60 F.2d 505, reversed on other 
grounds Heiner v. Diamond Alkali 
Co., 53 S.Ct 413, 288 U.S. 502, 77 L. 
Ed. 921. 

55. U.S.—Kelly-Springfield Tire Co. 
V. U. S., C.C.A.N.J., 110 P.2d 823. 

58. U.S.—Briggs Mfg. Co. v. U. S., 

D.C.Conn., 30 F.2d 962, reversed 
on other grounds O.C.A., U. S. v. 
Briggs Mfg. Co., 40 P.2d 425. 

57. U.S.—Diamond Alkali Co. v. 

Heiner, D.C.Pa., 39 F.2d >645, modi¬ 
fied on other grounds C.C.A., -60 P. 
2d ’50*5, reversed on other grounds 
Heiner v. Diamond Alkali Co., 53 
S.Ct 413, 288 U.S. '502, 77 L.Ed. 
921—Sloss-Sheffleld Steel & Iron 
Co. V. U. S., CtCL, 9 P.Supp. 1611— 
Palmer v. U. S., .67 CtCL ■648. 
Taxpayer on fiscal year basis 

(1) Under statute providing for 
amortization deduction with respect 
to cost of war facilities and the stat¬ 
utes formulating a rule for comput¬ 
ing taxes in case of fiscal year tax¬ 
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payers, congress did not manifest an 
intent to discriminate between fiscal 
year and calendar year taxpayers.— 
West Virginia Pulp & Paper Co. v. 
McElligott, D.C.N.Y., 40 P.Supp. 765. 

(2) Where taxpayer, a corpora¬ 
tion which made expenditures for 
war facilities, filed income tax re¬ 
turns on fiscal year basis, for fiscal 
years ending Oct. 31, 1918, 1919, and 
1921, and no deduction from taxpay¬ 
er’s 1917 income could be allowed 
for amortization under 1917 law, no 
part of the year 1917 could be in¬ 
cluded in amortization period with 
respect to which taxpayer was en¬ 
titled to make deductions from its 
net income for amortization of cost 
of facilities.—West Virginia Pulp & 
Paper Co. v. McElligott, supra. 

(3) Taxpayer operating on fiscal 
year basis, ending on March 31, was 
held entitled to deduct war facility 
amortization allowance attributable 
to whole calendar year 1918 from 
part of income attributable to pe¬ 
riod from January 1, to March 31, 
1918 for purpose of determining tax 
for fiscal year ending March 31, 
1918.—Gorton-Pew Fisheries Co. v. 
Malley, C.C.A.Mass., 78 P.2d 812. 

58. U.S.—Sloss-Sheffield Steel & 
Iron Co. V. U. S., Ot.Cl., 9 P.Supp. 
•611—^McKeesport Tin Plate Co. v. 
Heiner, D.C.Pa., 4 P.Supp. 245, mo¬ 
tion denied 4 P.Supp. 923, affirmed, 
C.C.A., 77 P.2d 7 . 5 $. 

59. U.S.—^Diamond Alkali Co. v. 
Heiner, D.C.Pa., 39 F.2d !6*45, mod¬ 
ified on other grounds C.C.A., 
P.2d 505, reversed on other 
grounds Heiner v. Diamond Alkali 
Co., 53 S.Ct. 413, ‘2818 U.S. 502. T7 
L.Ed. 921. 
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In determining tax liability, contingent or unde- 
terniined liabilities are not deductible from the 
gross income for the tax year.^O The right to a 
deduction obtains only after liability has been fixed 
and during the year in which it becomes fixed, 
and not in a year in which it is prospective, specu¬ 
lative, or contingent®^ When a liability is contin¬ 
gent on later events, or when the amount of the 
liability is unknowable by the last day of any tax 
year, it cannot accrue in that year.63 

§ 233. Cost of Acquiring Property or Interest 

Under some circumstances the cost of acquiring 
property or an interest therein may be deductible in 
computing taxable income. 

The cost to the taxpayer of acquiring property 
or an interest therein may under some circumstanc¬ 
es be deductible in computing taxable income.®^ 
Thus, in determining the taxable gain derived by a 
lessor from improvements made by the lessee, the 


lessor is entitled to deduct the cost of the right to 
receive such improvements at the termination of the 
lease from the value of the improvements.®^ Tax¬ 
payers who acquire oil payment contracts are re¬ 
quired to look to depletion for recovery of their 
cost, and cannot recoup the cost out of production 
before being required to report any of the pro¬ 
ceeds as gross income.®® An amount paid for the 
purchase of good will as a tangible asset has been 
held not to be an allowable deduction.®’^ 

In computing gain resulting from compensation 
for loss of good will, the cost basis for good will 
acquired by a taxpayer who secured its predeces¬ 
sor’s assets through a series of tax free reorgani¬ 
zations is the same as that of its predecessor,®® 
and, where the taxpayer did not establish such cost 
basis, the entire compensation is properly included 
in computing taxable income.®® Where a taxpay¬ 
er’s recovery in an anti-trust action was for the 


60. U.S.—Brown v. Helveringr, 54 S. 
■Ct. 356, 291 U.S. 193, 7‘8 L.Ed. 725 
—Lucas V. American Code Co., 50 
S.Ct. 202, 2S0 U.S. 445, 74 L.Ed. 
53S, 67 A.L.R. 1010—U. I. R. v. 
U. S. Trust Co. of New York, C. 
C.A., 143 F.2d 243, certiorari de¬ 
nied U. S. Trust Co. V. C. I. R., 65 
S.Ct 62, 523 U.S. 727, 89 L.Ed. 584 
—Fawsett v. C. I. R., O.C.A., 63 
F.2d 445. certiorari denied 54 S.Ct. 
59, 290 U.S. 641, 78 L.Ed. 555— 
C. I. R. V. Southeastern Express 
Co„ C.C.A., 56 F.2d 600—Fruit 

Growers’ Supply Co. v. C. I. R., C. 
C.A., 56 F.2d 90—Vang- v. Lewel- 
lyn, C.C.A.Pa., 35 F.2d 283. 
Deductibility of reserves set up to 
cover contingent liabilities see in¬ 
fra § 241. 

Season for mle 

’Tn order truly to reflect income 
of a given year, all the events must 
occur in that year which fix the 
amount and the fact of the taxpay¬ 
er’s liability for items of indebted¬ 
ness deducted though not paid; and 
this cannot be the case where the 
liability is contingent and is con¬ 
tested by the taxpayer.”—Dixie Pine 
Products Co. V. C. I. R., Miss., 54 S. 
Ct. 364, SB’S, =320 U.S. '516, 88 L.Ed, 
•270. 

Contingent Hahility held not dedncti- 
hle 

(1) Where seller of scrap iron set 
up reserve for deficiency in quality 
and quantity, liability for which was 
imposed on seller, but four sevenths 
of goods were delivered in taxable 
year without proof or claim of de¬ 
ficiency.—David J. Joseph Co. v. C. 
I. R., aC.A.Tex., 136 F.2d 410. 

(2) Where taxpayer denied liabil¬ 
ity for breach of contract, set up 
suflicient defenses to action there¬ 
for, and in subsequent tax year set¬ 


tled for less than amount sued for.— 
Crown Cork & Seal Co. v. U. S., D. 
C.N.T., 4 F.Supp. 525, affirmed, C.C. 
A., 73 F.2d 997. 

61. U.S.—Columbus Plate & Win¬ 
dow Glass Co. V. Miller, D.C.Ohio, 
38 F.2d 509—^Air-Way Electric Ap¬ 
pliance Corporation v. Guitteau, D. 

C. Ohio, 29 F.Supp. 379, reversed on 
other grounds, O.C.A., 123 F.2d 20 
—^R. J. Ederer Net & Twine Co. 
V. U. S., Ct.Cl., 7 F.Supp. '282— 
Crown Cork & Seal Co, v. U. S., 

D. C.N.T., 4 F.Supp. 525, affirmed, 
C.C.A., 73 P.2d 997. 

62. U.S,—Columbus Plate & Win¬ 
dow Glass Co. V. Miller, D.C.Ohio, 
38 P.2d '509—^Air-Way Electric Ap¬ 
pliance Corporation v. Guitteau, D. 
C.Ohio, 29 F.Supp. 379, reversed on 
other grounds, C.C.A., 123 F.2d 20 
—R. J. Ederer Net & Twine Co, v. 

U. S., Ct.Cl., 7 F.Supp. 282—Crown 
Cork & Seal Co. v. U. S., D.C.N.T., 
*4 F.Supp. '525, affirmed, C.C.A., 73 
F.2d 997. 

63. U.S.—C. I. R. v. Old Dominion 

S. S. Co., C.C.A., 47 F.2d 148—Air- 
Way Electric Appliance Corpora¬ 
tion V. Guitteau, D.C.Ohio, 29 F. 
Supp. 379, reversed on other 
grounds, C.C.A., 123 F.2d 20— 

Crown Cork & Seal Co. v. U. S., D. 
C.N.Y., 4 F.Supp. 525, affirmed, 

C,C.A., 73 F.2d 997. 

64. U.S.—Orono Pulp & Paper Co. 

V. U. S., D.C.Me., 34 F.2d 714. 
Cost of acquiring property or inter¬ 
est as deductible expense see in¬ 
fra § 261. 

Deduction of cost of property from 
consideration received in deter¬ 
mining gain on sale thereof gen¬ 
erally see supra § 170. 

Royalties aaid fees for patent 
rights and technical information 
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paid by taxpayer, which resulted in 
receipt by it from its foreign sub¬ 
sidiaries of income from royalties, 
contracts, and export sales, should 
have been allocated according to per¬ 
centages of sales, royalties, and con¬ 
tract revenue from each foreign 
country, and should not have been 
apportioned according to ratio which 
taxpayer’s gross income from for¬ 
eign sources bore to total gross in¬ 
come.—International Standard Elec¬ 
tric Corp. V. C. 1. R., C.C.A.. 144 F. 
2d 487, certiorari denied 65 S.Ct. 5*60, 
two cases, 323 U.S. 803, 89 L.Ed. 640. 

€5. U.S.—C. I. R. V. Hills Corpora¬ 

tion, C.C.A., 115 P.2d 322. 
Improvements by lessees as consti¬ 
tuting taxable income to lessors 
see supra § 113. 

Particular items deductible 

The amount due for delinquent 
taxes on building erected by tenant 
pursuant to lease providing that 
building should become landlord's 
property at termination of lease, and 
balance due on furnace installed by 
tenant, could be deducted in deter¬ 
mining taxable gain realized by 
landlord's successor acquiring own¬ 
ership of building on termination of 
lease prior to end of term.—C. I. R. 
v. Hills Corporation, supra 

66. U.S.—Lee v. C. I. R., C.C.A.Tex., 
126 F.2d 825. 

67. U.S.—Rotan v. U. S,, D.C.Tex., 
43 F,2d 232. 

Good will as constituting invested 
capital see infra § 451. 

68. U.S.—^Raytheon Production 

Corp. V. C. I, R.. aC.A., 144 F.2d 
110, certiorari denied 65 S.Ct. 192, 

j 323 U.S. 779, 89 L.Ed, 622. 

I 69. U.S.—^Raytheon Production 

1 Corp. V. C. I. R., supra. 
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destruction of business good will, and not of phys¬ 
ical assets, the cost basis that the taxpayer could 
deduct from the recoveiy" in computing taxable in¬ 
come would be only that attributable to the good 
willJO An annuity payable by the taxpayer to the 
grantor in consideration of an absolute conveyance 
to the taxpayer cannot be deducted from gross in¬ 
come from the property conveyedJ^ 

§ 234. Dividends 

a. Dividends distributed by taxpayer 

b. Dividends received by taxpayer 

a, Bivideiids Distributed by Taxpayer 

Dividends distributed by a corporation are not de¬ 
ductible in computing the normal income tax of the cor¬ 
poration. 

Dividends distributed by a corporation are not 
deductible in computing the normal income tax of 
the corporation. *^2 Whether a distribution in a par¬ 
ticular case is a dividend or interest is considered 


infra § 238. Credits against net income of corpo¬ 
rations are discussed infra §§ 373-375. 

b. Dividends Received by Taxpayer 

Under the provisions of some revenue acts a cor¬ 
porate taxpayer Is authorized to deduct from gross in¬ 
come amounts received as dividends from other corpo¬ 
rations. 

Under some provisions a corporate taxpayer is 
authorized to deduct from gross income amounts re¬ 
ceived as dividends from other corporations,'^^ and 
whether a particular amount received was a divi¬ 
dend within such a provision depends on whether 
it was paid out of earnings or profits within the 
meaning of the definition of dividends in the reve¬ 
nue acts as construed in accordance with the nat¬ 
ural, plain, ordinary, and commonly understood 
meaning of the words employed therein.74 Under 
some early statutes which have been repealed the 
amounts received as dividends on the stock or from 
the net earnings of any corporation which was tax¬ 
able on its net income were also deductible from the 


70. XJ.S.—Baytheon Production 

Corp. V. d. L R,, supra. 

71. U.S.—Scott V. C. I. R., CC.A., 59 
P.2d 472, 

72. U.S.—Hercules Gasoline Co , 

Inc. V. C. I. R.. -C.G-A-Lra., 147 F. 
2d 972, affirmed -66 S.Ct 222— 
Green Bay &, W. R. Co. v. C. I. R., 
C.C.A.. 147 F.2d S'S5—Talbot Mills 
V. C I. R-, C.C.A., 146 F.2d 809. 
Affirmed 66 S.Ct 299—C. I. R. v. 
John Kelley Co., C.C.A, 146 F.2d 
466, reversed on other grounds 66 
S.Ct. 299—Staked Plains Trust v. 
O. I. R., C.C.A.Tex,, 143 F.2d 421— 
John Wanamaker Philadelphia v. 
C. I. R., C.C.A., 139 P.2d ^44—First 
Mortg-. Corporation of Philadelphia 
V, C. I. R., C.C.A, 135 F.2d 121— 
Gallatin Farmers Co. v. C. I. R., 
C.C.A, 132 F.2d 706—C. I. R. v. 
Meridian & Thirteenth Realty Co., 
C.C.A, 132 F.2d 182—Illinois Agri¬ 
cultural Holding Co. v. C. I. R., C. 
O.A, 131 F.2d •5-S3-^Parisian, Inc. v. 
C. I. R, C.C.A.Ala., 131 F.2d 394— 
Pacific Southwest Realty Co. v. C. 
I. B., C.C.A., 128 F.2d S15, certio¬ 
rari denied 63 S.Ct. 64, 317 U.S. 
663, 87 L.Bd. 533—C. I. R. v. Levis’ 
Estate, O.C.A, 127 P.2d 796, 142 A. 
L.R. 1146, certiorari denied Levis’ 
Estate V. C. I. R., 63 S.Ct. 38, two 
cases, 317 U.S. 64-5, 87 L.Ed. 520— 
Fontana Power Co. v. C. I. R., C.C. 
A., 137 P.2d 193—Brown-Rogers- 
Bixson Co. v. C. I. R., C.C.A., 132 
F.2d 347—^Bakers’ Mut. Co-op. 
Ass’n of Newark, N. J. v. C. I, R., 
CC.A., 117 P.2d 27—Bayton & 
Michigan R. Co. v. C. I. R., C.C. 
A., 112 F.2d '627—C. I. R. v. 

Schmoll Fils Associated, C.C.A., 
110 F.2d 611—U. S. V. South Geor¬ 


gia Ry. Co., C.C.A.Ga., 107 F.2d 3 
—National Contracting Co. v. C. I. 
R., C.C.A., 105 F.2d 488—Uniform 
Printing & Supply Co. v. C. I. R., 
C.C.A.. 88 P.2d 7 * 0 , 109 A.L.R. 966— 
Kentucky River Coal Corporation 
V. Lucas, B.C.Ky., 51 F.2d 58-8, af¬ 
firmed, C.C.A., 63 F.2d 1007—Elko 
Lamoille Power Co. v. C. I. R., C. 
C.A,, 50 F.2d 595. 

B.C.—Fidelity Savings & Loan Ass’n 
V, Burnet, '65 F.2d 477, 62 App.D.C. 
131, certiorari denied 54 S.Ct. 69, 
290 U.S. 652, 78 L.Ed. 

Violation of state law 

Bividends paid from profits of cor¬ 
poration to holders of stock, issued 
without permit in violation of state 
law, must be considered in estimat¬ 
ing federal income taxes.—Angelus 
Bldg. & Inv. Co. V. C. I. R., C.C.A., 57 
F.2d 130, followed in 57 F.2d 133, 
and certiorari denied 52 S.Ct. 644, 
286 U.S. 562, 76 L.Ed. 1295. 

“Patronage dividend” 

Where gin company ginned cotton 
for stockholders and customers, 
charging each the same ginning fee 
per bale, and subsequently at close 
of ginning season a resolution was 
passed providing for a “patronage 
dividend” to stockholders based on 
number of bales ginned, the distribu¬ 
tion to stockholders was a “divi¬ 
dend” paid out of company’s profits, 
and was not deductible in determin¬ 
ing company’s taxable income.—^Peo¬ 
ples Gin Co. V. C. I. R., C.C.A.Miss., 
118 P.2d 72. 

73. U.S.—'Anderson v. P. W. Mad¬ 
sen Inv. Co., C.C.A.Utah, 72 P.2d 
76t8— C. I. R. V. Aaron Ward & 
Sons, C.C.A., 65 F.2d 758, 
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“Dividends of a domestic corpora¬ 
tion” 

Where investment funds admin¬ 
istered by corporate taxpayer were 
taxed on their incomes as domestic 
corporations, distributions of such 
funds should be treated as “divi¬ 
dends of a domestic corporation,” 
not taxable as income of corporate 
taxpayer receiving such distribu¬ 
tions.—Insuranshares & General 
Management Co. v. U. S., Ct.Cl., 3'8 
F.Supp. 83'5. 

"When deduction properly disallowed 
Where commissioner prepared a 
normal income tax return for for¬ 
eign corporation only after he had 
unsuccessfully made repeated re¬ 
quests to the corporation to do so 
and only after the corporation had 
flouted all of the requests, refusal 
of the commissioner to allow divi¬ 
dends received from domestic corpo¬ 
ration as deductions was proper.— 
Blenheim Co. v. C. I. R., C.C.A,, 125 
F.2d 906. 

74, U.S.—C. I. R. v. F. J Young Cor¬ 

poration, C.C.A., 103 F.2d 137. 
Deductible dividend 
Where corporation exchanged se¬ 
curities having cost basis of thirty- 
six thousand dollars for stock which 
had market value of nine hundred 
fifty seven thousand dollars, and 
thereby realized a nontaxable profit 
of nine hundred twenty-one thou¬ 
sand dollars, distribution made by 
the corporation out of the profits 
constituted a “dividend” out of its 
“earnings or profits” and was de¬ 
ductible by corporate stockholder in 
determining taxable income under 
statute.—C. I. R. v. F. J. Young Cor¬ 
poration, snpra. 
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gross income of a taxable person in order to as¬ 
certain the net income for the purpose of levying 
the norma! 

§ 235. Income Paid or Transferred to Anoth¬ 
er 

While the income tax cannot be escaped by an¬ 
ticipatory arrangements to prevent the income when paid 
from vesting in the person who earned it so as to au¬ 
thorize deduction from gross income of the portion trans¬ 
ferred to another by such arrangements, income trans¬ 
ferred to another may be deducted under some circum¬ 
stances. 

The income tax cannot be escaped by anticipa¬ 
tory arrangements and contracts however skillfully 
devised to prevent the income when paid from vest¬ 
ing in the man who earned it so as to authorize 
deduction of the portion paid or transferred to an¬ 
other by such anticipatory arrangements from his 
gross income.Where a subsidiary in return for 
a holding corporation's payment of its indebtedness 
agreed to pay the amount realized from an in¬ 
fringement suit to its former stockholders, but in¬ 
stead made payment to the holding corporation 
through dividends, and the holding corporation then 
paid the amount to the former stockholders of the 
subsidiary in accordance with the original agree¬ 
ment, the holding corporation was held entitled 
to deduct the amount so repaid in determining its 
income tax.'^'^ An assignor of a mineral lease who 
retained an interest in the royalty thereunder and 
made a gift of a certain percentage of the reserved 
royalty to a third person has been held entitled to 


deduct from his gross income amounts paid directlj 
to the donee by the assignee of the lease.*^^ 

§ 236. Income Previously Taxed 

A taxpayer is entitled to a credit for income on whlclr 
he had previously been taxed, but the mere fact that 
one person has paid a tax on a particular dollar does not 
invest It with immunity from tax in the hands of an¬ 
other person. 

A taxpayer is entitled to a credit for income 
on which he had previously been taxed,as where 
in one tax year while he was keeping his books 
on the accrual basis he was taxed on accrued in¬ 
come, and in a subsequent tax year after changing 
to a cash basis he was required to report such in¬ 
come as received.®® A particular dollar is not in¬ 
vested with immunity from tax in the hands of 
one person, however, simply because another has 
paid a tax on it.®! Federal estate and state in¬ 
heritance taxes paid by the executor of an estate 
are transfer taxes on the estate and not charges 
on the income thereof as respects computation of 
the income tax of beneficiaries entitled to the in¬ 
come from the estate.®2 

§ 237. Interest Paid or Accrued 

When authorized by statute, Interest paid or accrued 
on indebtedness Is deductible in computing the tax. 

In accordance with the express provisions of the 
Internal Revenue Code, 26 U.S.C.A. § 23 (b), and 
similar statutes, it has been held that in computing 
the tax, interest paid or accrued within the tax¬ 
able year on indebtedness is deductible®® except as 


75. U.S.—Hellmich v. Heilman, C.C. 

A.Mo., 18 F.2d 239, 244, affirmed 48 
S.Ct. 244, 276 U.S. 233, 72 L.Ed. 
544, 5*6 A.L.R. 379—Park v. Gilli- 
gan, D.C.Ohio, 293 P. 129—U. S. v. 
Coulby, D.C.Ohio, 251 F. 982, af¬ 
firmed 258 F. 27, 1>60 C.C.A. 165— 
Merchants’ Ins. Co. v. McCartney, 
C.C.Mass., 17 F.Cas-No.9,443, 1 

Low. 447, 12 Int.Rev.Rec, 122— 
Livingston v. U. S., '67 Ct.Cl, 536. 

78. U.S.—Lucas v. Earl, 50 S.Ct. 

241, 281 U.S. Ill, 74 L.Ed. *731— 
Robert Hoe Estate Co. v. C. I. R., 
C.C.A., 8'5 P.2d 4—Dickey v. Bur¬ 
net, C.C.A., 56 P.2d 917, certiorari 
denied 63 S.Ct. 10, 287 U.S. 606, 77 
L.Ed. 527. 

Minimization, avoidance, or evasion 
of income tax liability by transfer 
or waiver of income see supra § 
82. 

G-ift of future profits 
Taxpayer’s statement to mother 
after death of father, with whom 
taxpayer shared profits, that she 
would have father’s estate, and busi¬ 
ness would be conducted as former¬ 
ly, did not constitute gift of future 
profits.—Cohan v. C. I, R., C.C.A., 39 
P.2d 540. I 


77. U.S.—^Ansco Photo Products v. 
Clark, D.C.N.Y., 34 F.2d 568. 

78. U.S.—Spalding v. U. S., D.C.CaL, 
17 F.Supp. 96'6, reversed on other 
grounds, C.C.A, U. S. v. Spalding, 
97 F.2d 701, certiorari denied 
Spalding v. U. S,, 59 S.Ct. 147, 306 
U.S. 644, 83 L.Ed. 41*5. 

79. D.C.—^National Bank of South 
Carolina v. Lucas, 36 F.2d 1013, 
1014, 59 APP.D.C. 157. 

Deductions and credits for other tax¬ 
es paid see infra §§ 348-352. 
Season for rule 

“Double, taxation is to be ab¬ 
horred, and it will be avoided when¬ 
ever the taxing authorities are vest¬ 
ed with Jurisdiction to prevent it.”— 
National Bank of South Carolina v. 
Lucas, supra. 

Payment to possession of TTnited 
States 

U.S.—Ponce & G. R. Co. v, U. S., 6'6 
CtCl. 696. 

80. D.C.—National Bank of South 
Carolina v. Lucas, 36 P.2d 1013, 69 
App.D.C. 167. 

81. U.S.—White’s Wm v. C. I, R. C. 
JCA, 119 F.2d 619. 
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Dividends received in 1935 by tax¬ 
payers, as trustees under deceased’s 
will, from a corporation, the entire 
capital stock of which was owned by 
deceased and later by trust estate, 
were taxable against taxpayers, 
where taxpayers and corporation 
were separate tax entities, notwith¬ 
standing dividends were allegedly 
declared under pressure by govern¬ 
ment and that a field representative 
of bureau of internal revenue had 
taken position in 1932 that corpora¬ 
tion was not a separate tax entity 
and required stockholders to include 
income of corporation in their re¬ 
turns, and that corporation may 
have paid a tax on earnings from 
which dividends were derived.— 
White’s Will'v. C. I. R, supra. 

82. U.S.—Brown v, U. S., D.C.Mo., 

21 F.Supp. 214, appeal dismissed, 
C.C.A., 10'6 P.2d 993, two cases, 
Keller v. U. S., 106 ,F.2d 1002, two 
cases, Mercantile Commerce Bank 
& Trust Co. V. U. S., 106 F.2d 1006, 
four cases, and Radford v, U. S., 
106 P.2d 1014, two cases. 

S3. U.S.—John Kelley Co. v. C. L 

R, 66 'S.Ct. 299—Montgomery v, 
Thomas, C.C.ATex., 146 F.2d 76— 
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otherwise provided by statllte.^^ \\ itlrni stich stat- , enforceable oWigation for the payment of money. 

. r a 1 i Nondeductible dividends are distinguished from interest, 

iites the word paid refers to cash payments dur- j 

mg the taxing year if the taxpayer’s books are kept I Under the Internal Revenue Code, 26 U.S.C.A. § 
on the cash receipts and disbursements basis,and similar statutes, authorizing the deduc- 

the word “accrued’’ has reference to books or ac- tion, in computing net income, of interest paid or 
counts from which returns are made on the accrual accrued within the taxable year on indebtedness, 
basis.SS the interest contemplated is that which is usually 

called interest by those who paid and those who 

§ 238. - Items Deductible as Interest receive the amount so denominated,that is, the 

The Interest deductible in computing income tax is amount which one has contracted to pay for the Use 
that which Is usually called interest by those who pay of borrowed money, Or compensation for the use 
and those who receive the amount so denominated, but borrowed money or for the forbearance of 

in order to be deductible it must be paid on an indebted- , n j co t j j j -li • 

ness of the taxpayer constituting an unconditional and money legally due. In order tO be deductible it 


IT. S. V. Title Guarantee & Trust 
-Co., C.aA.Ohio, 133 F.2d 990— 
Thomas v. Dierks, G.C A.Tex., 132 
F.2d 224—C. I. R. v. J. Bray 
Co., C.C.A.Ga., 126 P.2d 612—U. S. 

T. Jaffray, C.C.A-Minn., 97 P.2d 
488, affirmed '59 S.Ct. 541, *306 U.S. 
276, $3 L,.Ed. 647—^National Cot¬ 
tonseed Products Corporation v. C. 
I. R., C.C.A., 76 P.2d 839—Wood t. 
Rasauin, D.C.N-.Y., 21 F.Supp. 211, 
affirmed, C.C.A., 97 P.2d 1023. 
Interest as loss see infra § 303. 
Peduction of interest paid by insur¬ 
ance company see infra § 248. 
Aimnity writer may deduct por¬ 
tion of annual payment representing- 
interest in computing income; and 
conveyance of property in considera¬ 
tion of annual payments for life was 
held properly treated for income tax 
purposes as sale of annuity for prop¬ 
erty as respects right of annuity 
writer.—C. I. R. v. John C. Moore 
Corporation, C.C.A., 42 F.2d 186. 

Xxxterest paid on. bonds 

(1) Interest paid on indebtedness 
of bonds is a deductible item in de¬ 
termining income tax. 

U.S.—^Estate Planning Corporation v. 

C. I. R., aC-A., 101 P.2d 15. 

N.T.—Guaranty Trust Co. of New 
York V. New York & Queens Coun¬ 
ty Ry. Co., 11 N.Y.S.2d 1006, 2*57 
App.Div. 824. 

(2) Interest paid on bonds issued 
for good will of business sold to is¬ 
suing corporation was deductible in 
determining income tax in absence 
of evidence of fraud or bad faith, as 
against contention that there was no 
valid consideration for bonds.—^Es¬ 
tate Planning Corporation v. C. I. R., 
supra. 

(3) Where taxpayer in practical 
effect created a trust composed sole¬ 
ly of taxpayer’s bond under seal, 
agreeing to pay principal at future 
date and interest in meantime, inter¬ 
est paid on the bond was deductible 
in computing income tax though 
such trust constituted a grift.—^Pres- 
ton V. C. I. R., C.‘C.A., 182 P.2d 763. 

Interest paid by company char¬ 
tered tinder British law has a con¬ 
nection with all of company’s invest¬ 


ments, including its investments in 
United States, and, therefore, compa¬ 
ny is entitled to deduct a ratable 
part of this interest from its gross 
interest in United States for income 
tax purposes.—Third Scottish Amer¬ 
ican Trust Co. V. U. S., CtCL, 37 F. 
Supp. 279. 

Bapayment of excessive Interest col¬ 
lected held not deductible 
Deduction of amount paid to club 
by paper company for excessive in¬ 
terest collected on money it ad¬ 
vanced to club under contract to 
purchase tim'^er from latter held 
properly disallowed in computing 
company's income tax, where it did 
not appear that paper company paid 
taxes on excessive interest received 
by it, amount of interest accrued on 
its books was not shown to be in¬ 
correct, and error in receiying credit 
for such interest was discovered be¬ 
fore statute of limitations had run. 
—Gould Paper Co. v. C. I. R, C.C.A., 
72 F.2d 698. 

Deductibility of interest under early 
statutes 

U.S.—Sioux City & P. R. Co. v. U. 
S., Iowa, ’3 S.Ct. 565, 110 U.S. 205, 
28 Pi. Ed. 120—U. S. v. Bar win 
Realty Co., D.C.N.Y., 2-5 F.2d 1003, 
affirmed, C.C.A., Barwin Realty Co. 

V. U. S., 29 F2d 1019—Ivy Courts 
Realty Co. v. U. S., C.C.A.N.Y., 20 
P.2d 348. 

33 C.J. p 307 note 70 fa]. 

84. U.S.—First Nat. Bank v. U. S., 
Ct.Cl., 51 S.Ct. 378, 283 U.S. 142, 75 
L.Ed. 913. 

Debt incurred to carry tax-exempt 
obligations 

U.S.—Clyde C. Pierce Corporation v. 
C. I. R., C.O.A.Fla., 120 F.2d 206— 
Phipps V. Bowers, D.C.N.Y., 46 F. 
2d 164, affirmed, C C.A., 49 F.2d 
•996, certiorari denied 52 S.Ct. 22, 
284 U.S. 641, 76 D.Ed. 545—Ken¬ 
tucky Joint Stock Land Bank v. 
Glenn, D.C.Ky., 46 F.Supp. 400. 

86. U.S.—Hart v. O. I. R, C.C.A., 
-54 F-2d 848. 

80. U.S.—Hart v. C. I. R, supra. 

87. U.S.-Old Colony R Co. v. C. I. 
R, 52 S.Ct 211, 284 U.S. 5-52. 76 

384 


L.Bd. 484—Preston v. C. I, R., C.C. 
A., 132 F.2d 763~C. I. R v. Co¬ 
lumbia River Paper Mills, C.C.A., 
126 F.2d 1009—Journal Co. v. C. I. 
R, C.C.A., 125 F.2d 349. 

D.C.—Corbett Inv. Co. v. Helvering, 
75 F.2d 52-5, '64 App.D.C. 121. 
Discount 

Where a transaction is a short¬ 
term loan and not the sale of a se¬ 
curity on the market, discount de¬ 
ducted is interest deductible by bor¬ 
rower in computing income taxes.— 
U. S. V. Collier, C.C.A.Fla., 104 F.2d 
420. 

88. U.S.—^Equitable Life Assur. Soc. 
of U. S. V. C. I. R, 64 S.Ct 722, 
321 U.S. 560, 88 L.Ed. 927, rehear¬ 
ing denied 64 S.Ct 941, 322 U.S. 
767, 88 L.Ed. 1593—New England 
Mut. Life Ins. Co. v. Welch, C.C.A., 
153 P.2d '260—C. I. R. v. Drovers 
Journal Pub. Co., C.C.A., 13*5 F.2d 
276—Brown-Rogers-Dixson Co. v. 
C. I. R, C.C.A., 122 P.2d 347. 

Computation of amount of interest 

(1) Amortized amount of premi¬ 
ums paid to railroad by purchasers 
of its bonds was held not to operate 
to reduce interest paid on bonded in¬ 
debtedness allowable as deduction 
from gross income.—Old Colony R. 
Co. V. C. I. R, >52 S.Ct £11, 284 U.S. 
552, 7-6 L.Ed. 484. 

(2) Where corporate taxpayer, 
which kept its accounts and made 
returns on accrual basis, exchanged 
bonds dated July 1, 1937, for out¬ 
standing cumulative preferred stock 
between Aug. 1, 1937, and December 
31 of that year, and taxpayer and 
stockholders intended that interest 
was to be paid on principal of bonds 
from July 1, the amount of interest 
which accrued on bonds for 1937 was 
'interest on indebtedness” within 
revenue act and could be deducted 
from taxpayer’s gross income for 
such year.—C. I. R. v. Columbia 
River Paper Mills, C.C.A., 126 P.2d 
1009. 

89. U.S.—Deputy v. Du Pont, Del., 
60 S.Ct. 363, '308 U.S. 488, 84 L.Ed. 
418—^New England Mut. Life Ins. 
Co. v. Welch, C.C.A., 153 F.2d £60 
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must be paid on indebtedness,^^ which, under the the purpose of g^ranting credit against gross in- 
revenue acts, means an unconditional and legally come for the expense of borrowing money to beget 
enforceable obligation for the pa^nnent of money,^^ income,^® and interest paid on money borrowed to 
and is not restricted to that contracted for an ade- make a gift is an allowable deduction.^'^ Moreover, 

quate and full consideration in money or mone/s periodic payments agreed to be paid as interest on 

worth.^- an enforceable, although gratuitous, promise to pay 

Although an obligation is not necessarily an in- 2 , principal sum of money to the obligee are in- 
debtedness,93 interest paid on federal taxes is de- terest deductible under the act.98 All carrying 

ductible as interest paid on a debt.94 The indebt- charges are not interest ;99 and payments on the 

edness must be the taxpayer’s indebtedness, not that principal sums due and in discharge thereof are 
of someone else.^5 The statute is not limited to not interest^ even though referred to as such.2 xhe 


—C. I. B. V. John Kelley Co., G.C. 
A., 146 F.2d 466, reversed on other 
grounds 66 S.Ct. 299—Fontana 
Power Co. v. C. 1. B, C.C.A., 127 
P.2d 193—Journal Co. v. C. I. B., 
C.C.A., 125 F.2d 349—Autenreith v. 
C. I. B., C.C.A., 115 F.2d 856— 
C. I. B. V. Park, C.C.A., 113 F.2d 
352—Daniel Bros. Co. v. C. I. B, 
C.CA.Ga., 28 F.2d ‘761—Steinbach 
Kresge Co. v. Sturgess, D.C.N.J., 
33 F.Supp. 897. 

“Interest** defined generally see In¬ 
terest § 1. 

SO. U.S.—^Deputy v. Du Pont, Del., 
60 S,Ct. 363, 30'S U.S. 4'SS, 84 D.Ed. 
416—Bodney, Inc., v. C. I. B., C.C. 
A., 145 P.2d 692—Fontana Power 
Co. V. C. L B., C.C.A., 127 P.2d 
193—^Autenreith v. C. I. B., C.C.A., 
115 F.2d 856—Johnson v. C. I. B., 
C.C.A., 108 F.2d 104—-Johnson v. C. 
I. B., C.C.A., 86 P.2d 710—Balti¬ 
more & O. B. Co. V. C. I. B., C.C.A., 
78 F.2d 4-60—MacDonald v. C. I. 

R. , C.C.A., 76 P.2d -513—Donnelley 
V. C. I. R., C.C.A., 68 F.2d 722, cer¬ 
tiorari denied Donnelley v. Helver¬ 
ing, 55 S.Ct. 75, 293 U.S. 564, 79 D. 
Ed. 664—Gilman v. C. I. R., C.C.A., 
53 P.2d 47, 80 A.L.B. 209. 

91. U.S.—Autenreith y. C. I. B., C.C. 
A., 115 F.2d S'56—C. I. R. v. Park, 
C.C.A., 113 P.2d 352—Johnson v. 
C. I. B., C.C.A., 108 F.2d 104—Gil¬ 
man V. C. I. R., C.C.A., 53 P.2d 47, 
so A.D-R. 209—Steinbach Kresge 
Co. V. Sturgess, D.C.N.J., 33 F. 
Supp. 897. 

92. U.S.—Preston v. C. I. R., C.C.A., 
132 P.2d 763—'C. I. R. y. Park, C.C. 
A., 113 F.2d 352. 

93. U.S.—Deputy y. Du Pont, Del., 
60 S.Ct. 363, 308 U.S. 488, 84 L.Ed. 
416—C. I. R. V. Park, C.C.A., 113 
F.2d 352. 

94. U.S.—U. S. V. Jaffray, C.C.A. 
Minn., 97 P.2d 488, affirmed 59 S. 
Ct. 541, 306 U.S. 276, 83 D.Ed. 647. 

Xaterest on federal estate tax 
U.S.—Scripps V. C. I. B., C.C.A., 96 
F.2d 492, certiorari denied 59 S.Ct. 
96, 305 U.S. 62'5, i83 L.Ed. 400, 59 

S. Ct. 97, 305 U.S. -625, 83 D.Ed. 400, 
and Howard v. C. I. R., 59 S.Ct 
87, two cases, 305 U.S. 626, 83 L. 
Ed. 400. 

47 C. J.S.-25 


95 . U.S.—C. L B. y. Henderson's 
Estate, C.C.A.La., 147 F.2d 619— 
U. S. V. Collier, C.C.A.Fla., 104 P. 
2d 420—Scripps v. C. I. B., C.C.A., 
96 P-2d 492, certiorari denied ‘59 S. 
Ct. 86, SC'S U.S. 625, 83 D Ed. 400, 
59 S.Ct 87, -305 U.S. 625, 83 D.Ed. 
400, and Howard y. C. I. R., 59 S. 
Ct. 87, two cases, 305 U.S. 62‘5, 83 
D.Ed. 400—Jones v. Hassett, D.C. 
Mass., 45 F.Supp. 19*5—VV^ood v. 
Rasquin, D.C.N.T., 21 F.Supp. 211, 
affirmed, C.C.A., 97 P.2d 1023. 
Conmnmity property 

In yiew of rule requiring a hus¬ 
band and wife domiciled in certain 
states each to report one half of 
community income, instrument un¬ 
dertaking to assign to wife the hus- | 
band’s interest in future income 
from her separate property did not 
entitle the wife, in computing the 
tax on income from her separate 
property to deduct more than one 
half of expenditures for interest 
made by her from her individual 
^ank account into which income 
from property had been deposited.— 
Stewart v. C. I. B., O.C.A.Tex., 95 F. 
2d 821. 

Interest paid by transferee on tax 
liability 

(1) The federal estate tax provi¬ 
sion making transferee liable for the 
tax did not release the estate from 
its direct obligation to pay the tax, 
but merely added to the means of 
enforcing payment, and, by paying 
interest accruing on estate tax de¬ 
ficiency after distribution, transferee 
did not thereby pay any indebted¬ 
ness of his own for which he could 
have deduction in respect to his in¬ 
come tax.—C. I. B. V. Green, C.C.A., 
148 F.2d 157—C. I. B. v. Henderson’s 
Estate, C.C.A.Da., 147 F.2d 619— 
Hunan v. Green, C.C.A., 146 P.2d 352. 

(2) Where stockholders of dis¬ 
solved corporation received assets 
thereof and were required to respond 
as trustees for tax indebtedness of 
corporation and interest, which in¬ 
debtedness and interest were paid 
out of assets in stockholders* hands, 
stockholders did not pay their own 
debt or pay tax indebtedness with 
their own money or assets and could 
not claim deduction in their individ- 
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ual returns for interest paid.—^Koch 
v. U. S., C.C.A.Kan., 138 F.2d 850. 

(3) It has been held, however, 
that interest on estate tax liability, 
paid out of income of testamentary 
trust, was interest, and not part of 
estate tax, and a payment on indebt¬ 
edness of testator's estate, and 
hence that beneficiary was entitled 
to deduct amount so paid in comput¬ 
ing his individual income tax; and 
such interest was held properly paid 
out of income of the trust, as re¬ 
spects beneficiary’s right notwith¬ 
standing provision in will that taxes 
should be paid out of principal of 
estate, where testator did not direct 
that interest on delinquent taxes he 
paid out of principal.—Penrose v. U. 
S., D.C.Pa., 18 F.Supp. 413. 

Payment of interest on obligatioji of 
taxpayer's wife 

(1) Interest on mortgage on home 
purchased by taxpayer in wife’s 
name was held not deductible from 
his income taxes,—Colston v. Bur¬ 
net, 59 F.2d 867, 61 App.D.C. 192, cer¬ 
tiorari denied 53 S.Ct. 89, 2*87 U.S. 
640, 77 D.Ed. 5'54. 

(2) Interest paid on policy loan 
was not deductible from income tax¬ 
es, where evidence warranted find¬ 
ing that interest was on loan for 
wife’s indebtedness which was with¬ 
out binding legal obligation on him. 
—'Colston V. Burnet, supra. 

93. U.S.—Preston v. C. I. R., C.C.A., 

132 P.2d 763—C, I. B. v. Park, C.C. 
A., 113 F.2d 352. 

97. U.S.—Preston v. C. I. R., C.C.A., 
132 P.2d 763. 

98. U.S.—Preston v. C. D B., supra. 
Interest on demand note executed by 

husband to wife 

U.S.—‘C. I. B. V. Park, C.C.A., 113 
F.2d 3-52. 

99. U.S.—^Deputy v. Dupont, Del., '60 
S.Ct. 363, 308 U.S. 488, 84 D.Ed. 
416. 

1. U.S.—Hundahl v. C. 1. B., C.CA.. 
Tex., 118 P.2 a 349—^Henrietta Mills 
v. C. I. R., C.aA., 52 F.2d 931. 

2. U.S.—^Autenreith v. C. I. B., C.C. 
A., 115 F.2d 856—Pratt-Mallory Co. 
v. U. S., CtCl., 12 F.Supp. 1020. 

D.C.—^Johnson Docke Mercantile Co. 
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fact that payments are described by the parties as 
interest will not render them deductible for income 
tax purposes when it is clear that they have not 
been paid on indebtedness.^ Interest paid to the 
taxpayer by a third person out of funds advanced 
by the taxpayer is not deductible from the latter^s 
gross income for tax purposes.'^ 

Dividend disiinguishcd. Whether a distribution 
by a corporate taxpayer is a dividend which ordi¬ 
narily is not deductible^ as discussed supra § 234, or 


interest which may be deducted, as discussed supra 
§ 237, depends on all the relevant facts.5 The form 
the obligations and payments take has significance,® 
but is not controlling,^ and the question for deci¬ 
sion in each case is not what the pa3Tiients are call¬ 
ed, but what in fact they are.® It must be deter¬ 
mined whether the real transaction was that of an 
investment in the corporation or a loan to it.® If 
taken as a whole the evidence shows a relation of 
debtor and creditor, the pa^unents made on account 


V. Burnet, *51 F.2d 434, 60 App D.C 
272 

3. U.S.—Bakers’ Mat. Co'Op. Ass’n 
of Xewark, X. J. v. C. I. R., O.C.A., 
117 P.2d 27—Autenreith v. C- I* 
R., C.C.A., 115 P.2d 856. 

4. U.S.—American Cigar Co. v. C. I. 
R™, C.C.A., 66 P.2d 425, oertiorari 
denied 54 S.Ct. 209, 290 U.S. 699, 
78 L.Ed. 601, 

5. U.S.—Staked Plains Trust r. C. 
I. B., C.C.A.Tex., 143 P.2d 421— 
C. I. R. V. Meridian & Thirteenth 
Realty Co., O.C.A., 132 F.2d 182— 
a I. R. T. J. N. Bray Co., C.C.A. 
Ga., 126 F.2d 612. 

Held interest and not dividends 

(1) Amounts paid on preferred 
stock.—U. S. V, Title Guarantee & 
Trust Co., C.C.A.01iio, 133 F.2d 990 
—^Arthur R. Jones Syndicate v. C. I. 
R., C.C.A,, 23 F.2d 833. 

(2) Amounts paid by taxpayer for 
redemption of preferred stock.—C. I. 
R. V. Palmer, Stacy-Merrill, C..C.A., 
Ill F.2d 809. 

(3) Guaranteed dividends paid on 
so-called “guaranteed stock” which 
participated in net earnings and had 
voting power hut was secured by 
mortgage.—^Helvering v. Richmond, 
F. & P. R. Co., C.C.A., 90 P.2d 971. 

(4) Payments made to holders of 
guaranty fund certificates.—C. I. R. 
V. National Grange Mut. Liability 
Co., C.C.A. 80 F.2d 316. 

(5) Payments made to holders of 
debenture bonds.—John Kelley Co. v. 
C. L R., 66 S.Ct. 299—C. I. R. v. O. 
P. P, Holding Corporation, C.C.A., 
76 P.2d 11. 

(6) Returns paid to holders of de¬ 
benture stock.—C. I. R. V. H. P. 
Hood & Sons, C.C.A., 141 P.2d 467— 
C. I. R. V. J. N. Bray Co., C.C.A.Ga., 
126 F 2d 612—C. I. R. v. Proctor 
Shop, C.C.A., 82 F.2d 792, followed 
in 82 P.2d 795—Third Scottish Ameri¬ 
can Trust Co. V. U. S., Ct.Cl., 37 F. 
Supp. 279. 

(7) Payment of interest on note 
given by corporation to trustees for 
stockholders in payment of dividend. 
—C. I. R. V. T. R. Miller Mill Co., C. 
C.A.Ala., 102 F,2d 599. 

(8) Payments on notes subordi¬ 
nate to other notes, and to future 


claims of general creditors.—C. I. R. 
V. Page Oil Co., C.C.A., 129 P.2d 748. 

(9) Sum in addition to regular 
rate of interest on loan paid, pursu¬ 
ant to arrangement, out of dividends. 
—IViggin Terminals v. U. S., C.C.A. 
Mass., 36 F.2d 893. 

Held dividends and not interest 
(1) Payments to holders of pre¬ 
ferred stock- 

U.S.—John Wanamaker Philadelphia 
V. C. I. R., C.C.A., 139 F.2d 644— 
First Mortg. Corporation of Phila¬ 
delphia V. C. I. R., C.G.A., 135 F. 
2d 121—Gallatin Farmers Co. v. C. 
I. R., C.C.A., 132 F.2d 706~C. 1. R. 
V. Meridian & Thirteenth Realty 
Co., C.C.A., 132 P.2d 182—Parisian, 
Inc. V. C. I. R.. C.C.A.Ala., 131 F.2d 
394—^Pacific Southwest Realty Co. 
V. C. I. R., C.C.A., 128 F.2d 815, cer¬ 
tiorari denied 63 S.Ct. 64, 317 U. 
S. 663, 87 L.Ed. 533—Brown-Rog- 
ers-Dixson Co. v. C. I. R., C.C.A., 
122 P.2d 347—^Haffenreffer Brewing 
Co. V. C. I. R.. aC.A., 116 F.2d 465, 
certiorari denied 61 S.Ct. 942, 3l3 
U.S. 567, 85 L.Ed. 1526—Dayton & 
Michigan R. Co. v. C. I. R., C.C.A.,* 
112 F.2d 627—U. S. v. South Geor¬ 
gia Ry. Co., C.C.A.Ga., 107 P.2d 3 
—^Elko Lamoille Power Co. v. C. I. 
R., C.C.A., 50 F.2d 595. 

D.C.—Finance & Investment Corpo¬ 
ration V. Burnet, 67 P,2d 444, 61 
App.D.C. 78. 

(2) Premiums paid in retirement 
of preferred stock.—Jewel Tea Co. 
V. U. S., C.C.A.X.T., 90 P.2d 451, 112 
A.L.R. 182. 

(3) Payments on account of de¬ 
benture stock.—^Brown-Rogers-Dixson 
Co. V. C. I. R., C.C.A., 122 P.2d 347 
—^Kentucky River Coal Corporation 
V. Lucas, D.C.Ky., 61 F.2d 586, af¬ 
firmed C.C.A., 63 P.2d 1007. 

(4) Payments on nonmaturing 
debentures.—Green Bay & W. R. Co. 
V. C. I. R., C.C.A., 147 F.2d 585—C. 1. 
R. V. Schmoll Fils Associated, C.C.A., 
110 F.2d 611. 

(5) -Distribution of dividends on 
stock issued by corporate taxpayer 
to creditors in payment of debts.— 
Hercules Gasoline Co., Inc., v. C. I. 
R., C.C.A.La., 147 F.2d 972, affirmed 
66 S.Ct. 222, rehearing denied 66 S. 
Ct. 471. 

(6) Payments to holders of stock 
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certificates, issued for advances by 
them.—Angelas Bldg. & Inv. Co. v. 
G. L R, C.C.A., 57 P.2d 130, followed 
57 P.2d 133, and certiorari denied 52 
S.Ct. 644, 286 U.S. 562, 76 L.Ed. 1295. 

(7) Money paid by co-operative 
association out of profits to holders 
of certificates of deposit.—Bakers’ 
Mut. Co-op. Ass’n of Newark, N. J., 
V. C. I. R.. C.C.A., 117 F.2d 27. 

(8) Fixed return paid by a build¬ 
ing and loan association to holders 
of “passbook stock” and “full-paid 
capital stock,” both carrying witli- 
drawal privileges.—Fidelity Savings 
& Loan Ass*n v. Burnet, 65 F.2d 477, 
62 App.D.C. 131, certiorari denied 54 

5. Ct. 69, 290 U.S. 652, 78 L.Ed. 565. 

(9) Payments on “registered 
notes” issued by family corporation 
in exchange for outstanding capital 
stock.—Talbot Mills v. C. 1. R., C.C. 
A., 146 F.2d 809, affirmed 66 S.Ct. 299. 

6. U.S.—Parisian, Inc. v. C. I. R., 
C.C.A.Ala., 131 P.2d 394—Pacific 
Southwest Realty Co. v. C. I. R., C. 
C.A., 128 F.2d 815, certiorari de¬ 
nied 63 S.Ct. 64, 317 U.S. 663, 87 L. 
Ed. 533. 

Designation as capital on ledger and 
in tax return 

Pact that taxpayer treated its de¬ 
benture preferred stock as a part of 
taxpayer’s capital structure and not 
as a debt was shown by fact that 
such stock was carried on taxpayer’s 
general ledger as capital stock and 
was designated as capital in tax¬ 
payer's capital stock tax return.— 
Brown-Rogers-Dixson Co. v. C. I. R., 
C.C.A., 122 F.2d 347. 

7. U.S.—U. S. V. Title Guarantee & 
Trust Co., C.C.A.OM 0 , 133 P.2d 
990—^Parisian, Inc. v. C. I. R., C. 
C,A.Ala., 131 P.2d 394—Wiggin 
Terminals v. U. S., C.C.A.Mass., 36 
P.2d 893. 

8. U.S.—^John Wanamaker Philadel¬ 
phia V. C. I. B., C.C.A., 139 P.2<3 
644—U. S. V. Title Guarantee & 
Trust Co., CC.A,Ohio, 133 F.2d 990 
—Parisian, Inc. v. C. I. R., C-C.A. 
Ala., 131 P.2d 394—C. I. R. v. J. 
N. Bray Co., C,C.A.Ga., 126 P.2d 
612—U. S. V. South Georgia Ry. 
Co., C.C.A.Ga., 107 F.2d 3. 

9. U.S.—U. S. V. Title Guarantee & 
Trust Co., C.C.A.Ohio, 133 F.2d 
990. 
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of that relation will be interest, no matter how 
called,^® while, if taken as a whole the evidence 
shows a stockholding relation, the payments made 
constitute dividends.^^ So the name given to doc¬ 
uments evidencing the taxpayer’s obligations is not 
controlling,!- although it may be considered!^ and 
may be persuasive if consistently used.!^ If the 
evidence discloses that so-called dividends paid are 
in fact interest and that so-called stock on which 
such dividends are paid is merely held by the cred¬ 
itor as security, it is immaterial what the reason 
was for pa3dng it in that form.!^ 

The most significant features of the debtor-cred¬ 
itor relationship are the right to share with general 


creditors in the assets in the event of dissolution or 
liquidation,!^ a fixed rate of interest payable even 
in the absence of profits,!'^ and a fixed maturity 
date;!S but the mere fact that the taxpayer agrees 
to pay a definite fixed sum to certain classes of 
stockholders does not change their status,!^ and the 
presence of a maturity date on the document is not 
controlling,20 although its absence strongly indi¬ 
cates a stockholding, rather than a debtor and cred¬ 
itor, relationship.2! So, although the subordination 
of the obligation to* the rights of ordinary creditors 
renders the pa^^ments more like dividends than in¬ 
terest ,22 a creditor may, through contract, hind him¬ 
self to give precedence to other creditors .22 The 


10 . U.S.—staked Plains Trust v. C. 
I. R., C.C.A.Tex., 143 F.2d 421—^U. 
S. V. Title Guarantee & Trust Co., 
C.aA.01iio, 133 F.2d 990—C. I. R. 
V. Meridian & Thirteenth Realty 
Co., C.C.A., 132 F.2d 182—Parisian, 
Inc. V. C. I. R., C.C.A.Ala., 131 F. 
2d 394—C. I. R. V. J. N. Bray Co., 
CC.AGa., 126 F.2d 612—U. S. v. 
South Georgia Ry. Go., C.C.A.Ga., 
107 P.2d 3—C. I. R. V. T. R. Miller 
Mill Co., C.C.A.Ala., 102 P.2d 599 
—^Helvering v. Richmond, F. & P. 
R. Co., C.C.A., 90 F.2d 971—Wiggin 
Terminals v. U. S., C.C.A.Mass., 
36 F.2d 893. 

11. U.S.—Staked Plains Trust v. C. 
1. R., C.C.A.Tex., 143 F.2d 421— 
XT. S. V. Title Guarantee & Trust 
Co., C.C.A.Ohio, 133 P-2d 990—C. I. 
R. V. Meridian & Thirteenth Real¬ 
ty Co., C.C.A., 132 F.2d 182—Pari¬ 
sian, Inc. V. C. I. R., C.C.A.Ala., 
131 F.2d 394—C. I. R. v. J. KT. Bray 
Co., C.C.A.Ga., 126 P.2d 612—Ba¬ 
kers’ Mut. Co-op. Ass’n of ISTewark, 
N*. J. V. C. I. R., C.C.A., 117 F.2d 
27—U. S. V. South Georgia Ry. Co., 
C.C.A.Ga.. 107 F.2d 3—Elko Lamo¬ 
ille Power Co. v. C. I. R., C.C.A., 
50 P.2d 595. 

D.C.—Finance & Investment Corpo¬ 
ration V. Burnet, 67 P.2d 444, 61 
App.D.C. 78. 

Bistrihution, of profits 

So-called interest paid to stock¬ 
holders who are also holders of pur¬ 
ported notes may be essentially divi¬ 
dends and not interest if it is re¬ 
garded as the further distribution 
of profits.—Talbot Mills v. C. I. R., 
C.C.A., 146 P.2d 809, affirmed 66 S.Ct. 
299. 

12. IJ.S.—C. I. R. V. John Kelley Co., 
C.C.A., 146 F.2d 466, reversed on 
other grounds 66 S.Ct. 299—John 
Wanamaker Philadelphia v. C. I. R., 
C.C.A., 139 P.2d 644—First Mortg. 
Corporation of Philadelphia v. C. 
I. R.. C.C.A., 135 P.2d 121—U. S. v. 
Title Guarantee & Trust Co., C.C. 
A.Ohio, 133 P.2d 990—Brown-Rog- 
ers-Dixson Co. v. C. I. R., C.C.A., 
122 F.2d 347—^Bakers’ Mut. Co-op. 


Ass’n of Newark, N. J., v. C. I. R., 
C.C.A., 117 P.2d 27—C. I. R. v. 
Schmoll Fils Associated, C.C.A., 110 
P.2d 611—^Helvering v. Richmond, 
P. & P. R. Co., C.C.A., 90 F.2d 971 
—Jewel Tea Co. v. U. S., C.C.A. 
N.Y., 90 F.2d 451, 112 A.L.R. 182— 
Elko Lamoille Power Co. v. C- I. R., 
C.C.A., 50 F.2d 595. 

13. IT.S.—John Wanamaker Philadel¬ 
phia V. C. I. R.. C.C.A., 139 F.2d 644 
—First Mortg. Corporation of Phil¬ 
adelphia V. C. T. R., C.C.A., 135 P. 
2d 121—^U. S. V. Title Guarantee 
& Trust Co., C.C.A.Ohio, 133 P.2d 
990. 

14. U.S.—C. I. R. V. John Kelley Co., 
C.C.A., 146 P.2d 466, reversed on 
other grounds 66 S.Ct. 299. 

15. U.S.—U. S. V. Title Guarantee 
& Trust Co., C.C.A.Ohio, 133 P.2d 
990—^Wiggin Terminals v. IT. S., 
C.C.A.Minn., 36 F.2d 893. 

le. U.S.—John Wanamaker Philadel¬ 
phia V, C. I. R, C.C.A., 139 P.2d 644 
—Dayton & Michigan R. Co. v. C. 
1. R., C.C.A., 112 F.2d 627—Helver¬ 
ing V. Richmond, P. & P. R. Co., 

C. C.A., 90 F.2d 971—Third Scottish 
American Trust Co. v. U. S., Ct. 
CL, 37 P.Supp. 279. 

D C.—Finance & Investment Corpora¬ 
tion V. Burnet, 57 P.2d 444, 61 App. 

D. C. 78. 

17. U.S.—John Wanamaker Phila¬ 
delphia V. C. I. R., C.C.A., 139 P.2d 
644—'C. I. R. V. O. P. P. Holding 
Corporation, C.C.A., 76 P.2d 11— 
Third Scottish American Trust Co. 
V. U. S., CtCL, 37 F.Supp. 279. 

D.C.—Finance & Investment Corpora¬ 
tion V. Burnet, 57 F.2d 444, 61 App. 
D.C. 78. 

18. U.S.—C. 1. R. V. H. P. Hood & 
Sons. C.C.A., 141 F.2d 467—John 
Wanamaker Philadelphia v. C. 1. 
R., C.C.A., 139 P.2d 644—U. S. v. 
Title Guarantee & Trust Co., C.C. 
A.Ohio, 133 P 2d 990—Brown-Rog- 
ers-Dixson Co. v. C. I. R., C.C.A., 
122 P.2d 347—C. I. R. v. Schmoll 
Fils Associated, C.C.A., 110 F.2d 
611—^U. S. V. South Georgia Ry. 
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' Co., C.C.A.Ga., 107 P.2d 3 —Jewel 
Tea Co. v. U. S.. C.C.A.N.Y., 90 P. 
2d 451, 112 A.L.R. 182—Elko La¬ 
moille Power Co. v. C. I. R., C.C.A., 
50 P.2d 595. 

Definite sum payable at fixed time 
The final criterion in distinguish¬ 
ing between a creditor and a share¬ 
holder is the contingency of pay¬ 
ment, and the fact that ultimately 
one must be paid a definite sum at a 
fixed time marks his relationship to 
the corporation as that of a creditor 
rather than a shareholder.—C. I. R. 
V. Page Oil Co., C.C.A.. 129 F.2d 748— 
C. I. R. V. O. P. P. Holding Corpora¬ 
tion, C.C.A., 76 P.2d 11. 

19. D.C.—Fidelity Savings & Loan 
Ass'n V. Burnet, 65 P.2d 477, 62 
App.D.C. 131, certiorari denied 54 S. 
Ct. 69, 290 U.S. 652, 78 L.Ed. 565. 

20. U.S.—C. I. R. V. John Kelley 
Co., CC.A., 146 F.2d 466, reversed 
on other grounds 66 S.Ct. 299— 
C. I. R. V. Meridian & Thirteenth 
Realty Go., C.C.A., 132 F.2d 182— 
Haffenreffer Brewing Co. v. C. I. 
R., C.C.A., 116 F.2d 465, certiorari 
denied 61 S.Ct. 942, 313 U.S. ‘567, 
85 L.Ed. 1526—Kentucky River 
Coal Corporation v. Lucas, D.C. 
Ky., 51 P.2d '586, affirmed, C.C.A., 
63 F.2d 1007. 

21. U.S.—Parisian, Inc. v. C. I. R., 
C.C.A.Ala., 131 F.2d 394—C. I. R. v. 
Schmoll Fils Associated, C.C.A., 
110 P.2d 611—U. S. V. South Geor¬ 
gia Ry. Co., C.C.A.Ga., 107 F.2d 3. 
“In the absence of such a provi¬ 
sion [that the holder may uncondi¬ 
tionally demand his money at a fixed 
time] the security cannot be a debt.” 
—Jewel Tea Co. v. U. S., C.C.A.N.Y., 
90 F.2d 451, 453, 112 A.L.R. 182. 

22. U.S.—C. I. R. V. Meridian & 
Thirteenth Realty Co., C.C.A., 132 
P,2d 182—C. I. R. V. Schmoll Fils 
Associated, C.C.A., 110 P.2d 611. 

23. U.S.—U. S. V. Title Guarantee & 
Trust Co., C.C.A.Ohio, 133 F.2d 990 
—C. I. R. V. Page Oil Co., C.C.A., 
129 P.2d 74(8—iC. I. R. v. O. P. P. 
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fact that the agreement provided for cumulative 
dividends to he paid together with the face value of 
the stock on a fixed date is equivalent to a provi¬ 
sion that such payment should be made regardless 
of earnings.-^ The intention of the parties may be 
resorted to as an aid to construction,25 and vrhere 
there is a simple explanation for the existence of 
provisions which might otherwise be associated 
with a creditor relationship, which explanation dis¬ 
proves that relationship, the ambiguous provisions 
lose most, if not all, of their weight.26 

§ 239. — Payment or Accrual 

Where the taxpayer is on a cash receipts and dis¬ 
bursements basis the interest, to be deductible, must be 
actually paid in the tax year, and must not merely have 
accrued; but, where the taxpayer's books are on the 
accrual basis, he may and should deduct Interest which 
actually accrues on his debt in the tax year, provided 
he brings himself within the terms of any statute re¬ 
quiring payment. 

Where the taxpayer is on a cash receipts and 
disbursements basis, the interest, to be deductible, 
must be actually paid in the tax year, and must not 
merely have accrued.^*^ Giving a formal contract 
obligation,28 such as a note,2^ to a creditor for in¬ 
terest due him is not a pa 3 "ment of interest which 
warrants a deduction on a cash basis. 

Where the taxpayer’s books are kept on the ac- 


I crual basis, and interest actually accrues on the 
taxpayer’s debt in a tax year, he ma 3 " deduct such 
I interest in computing his net income,20 and it has 
been held that the fact that he has no expectation 
! of paying the interest and must go into bankruptcy- 
1 does not of itself justify^ denial of the deduction.^! 
I So, where the interest on the debt was not for- 
i given by the creditors, the accrued interest is de¬ 
ductible notwithstanding there was no reasonable 
expectancy that the interest would be paid,22 as 
where the taxpayer was in bankruptcy.23 The 
claim for deduction, moreover, must be asserted in 
the tax year in which the liability accrued.24 
The Internal Revenue Code, 26 U.S.C.A. § 24 
(c), providing that no deduction shall be allowed in 
the case of interest accrued if such interest is not 
paid within the taxable year or within a stated 
time after the close thereof, was enacted in order 
to protect the re venue,2 5 prevent tax avoidance 
and tax evasion,26 and remove inequalities ;27 and 
a taxpayer seeking to come within the legislative 
grace granted by the provision must bring his case 
within the terms of the statute as written.28 So 
while it has been said that the ordinary and usual 
meaning of ‘‘paid” is to liquidate a liability in 
cash,2 2 and that the court cannot give the word 
an indefinite meaning by ingrafting on the statute 
the word “constructively,”^^ there is authority hold- 


Holding Corporation, C.C.A., 76 P. 
2d 11. 

24. XJ.S.—XJ. S. T. Title Guarantee & 
Trust Co., C.C.A.Ohio, 133 F.2d 990. 

25. U.S.—^First Mortg. Corporation 
of Philadelphia v. C. I. R-, C C.A., 
135 F.2d 121—U. S. v. Title Guar¬ 
antee & Trust -Co., C.C.A.Ohio, 133 
F.2d 990—C. I. R. v. Meridian & 
Thirteenth Realty Co., CC.A., 132 
P.2d 1S2—^Pacific Southwest Real¬ 
ty Co. V. C. I. R., C.C.A., 128 P.2d 
815, certiorari d.enied 63 S.Ct. f64, 
■317 U.S. 663, 87 L.Ed. 533. 

26. U.S-—C. I. R. V. Meridian & 
Thirteenth Realty Co,, C.C.A., 132 
P.2d 182. 

Conformity to state law 
Attributes which are claimed to be 
inherent in and only compatible with 
a creditor status, but which, were 
created in order to comply with and 
follow state statutes relating- to is¬ 
suance of preferred stock, were not 
indicative of intention of parties to 
create a dehtor-creditor relation.— 
C. I, R. V. Meridian & Thirteenth 
Realty Co., supra. 

27. U.S,—Hart v. C. I. R., C.C.A,, 54 
F.2d 848. 

WlLen payment made 
U.S.—U. S. V. Collier. C.CA.Fla., 104 
F.2d 420. 


28. U.S.—Keith v. C. 1. R., C.C.A., 
139 P.2d 596, 154 A.L.R. 931. 

Application of loan 
Where taxpayer who owed interest 
on loans he had obtained on life 
policies obtained additional loans 
and applied part thereof to payment 
of interest, amount of interest w-as 
not deductible in computing income 
tax, notwithstanding cash reserves 
applicable to policies were dimin¬ 
ished by amount of additional bor¬ 
rowing to pay interest.—^Keith v. C. 
I. R, supra. 

29. U.S.—U. S. V. Collier, aC.A.Fla., 
104 F.2d 420. 

30. U.S.—Zimmerman Steel Co. v. C. 
I. R., C.'C.A., 130 F.2d 1011, 143 A. 
L.R. 10'54—^Woodward Iron Co. v. 
U. S., U.C-Ala., 59 F.Supp. 54. 

Interest held not to accrue in tax 
year 

U.S.—Prudence Securities Corpora¬ 
tion V. C. I. R., C.C.A., 135 F.2d 
340—^Allegheny Steel Co. v. U. S., 
CtCl., 18 F.Supp. 398. 

31. U.S.—^Zimmerman Steel Co. v. C. 
I. R., C.C.A., 130 F.2d 1011, 143 
A.L.R. 10-54. 

32. U.S.—^Zimmerman Steel Co. v. 
C. I. R., supra. 

33. U.S.—Zimmerman Steel Co. v. 
C. I. R., supra. 

34. U.S.—C. I. R. V. Drovers Jour- 
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nal Pub. Co., C.C.A., 135 F.2d 278. 
—Street & Smith Publications v. 
U. S., D.C.N-.Y., 38 F.Supp. 461. 
Interest on deficiency assessment 
Where taxpayer's liability for in¬ 
terest on deficiency assessment be¬ 
came fixed in 1930, it ^‘accrued" in 
that year, and facts that taxpayer 
keeping books on accrual basis 
sought a redetermination in 1930, 
that an offer of» compromise was 
made in that year, and that rede- 
termination was favorable to tax¬ 
payer did not prevent liability for 
interest from accruing in 1930, and 
it should have been asserted in that 
year.—Street & Smith Publications 
V. U. S., supra, 

35. U.S.—^Musselman Hub-Brake 
Co. V. C. I. R., C.C.A., 1’39 F.2d 6‘5. 

36. U.S.—P. G. Lake, Inc., v. C, I. 
R., C.C.A.Tex., 148 P.2d 898, cer¬ 
tiorari denied 66 S.Ct. 41, rehear¬ 
ing denied 66 S.Ct. '229. 

37. U.S.—^Musselman Hub-Brake 
Co. V. C. I. R., C.C.A,, 139 F.2d 65. 

38. U.S.—P. G. Lake, Inc., v. C. I. 
R., C.C.A.Tex., 148 P.2d 898, certio¬ 
rari denied '66 S.Ct. 41, rehearing 
denied 66 S.Ct. 229. 

39. U.S.—P. G. Lake, Inc., v. C. L 
R., supra. 

40. U.S.—P. G. Lake, Inc., v. C. I- 
R., supra. 
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ing that interest is **paid” within such statute when 
the deductions constitute income actually or con¬ 
structively received by the creditor,^ ^ and that the 
pa 3 rment need not be in cash.^2 Jt has been held 
that interest accruing on bonds of a whollj" owned 
subsidiary which were held by its parent company 
is not deductible,but, where accrued interest on 
a corporate taxpayer’s obligation to a corporation 
which had the same officers and stockholders as 
the taxpayer was taxable income to that corpora¬ 
tion, such accrued interest was deductible from the 
taxpayer’s income for the taxable year.44 

Change in basis. A taxpayer is not entitled to 
an allowance of the same item of deduction in two 
successive 3 ^ears; and where in a particular tax 
year he makes his return on the accrual basis as 
respects interest liability and deducts interest in 
excess of the amount actually paid, and thereafter 
changes over to a cash basis, he is not entitled to 
deduct such interest in the year in which it is ac¬ 
tually paid out.45 

§ 240. Payments in Discharge of Obligations 

In the absence of provisions allowing such a de¬ 
duction, alimony or an allowance paid under a separa¬ 
tion agreement has been held not deductible from gross 
income. 

Prior to the amendment of the Internal Revenue 
Code, 26 U.S.C.A. § 23 (k), alimony or an allow¬ 


ance paid under a separation agreement was held 
not deductible from gross income and it was 
held that a taxpayer claiming the right to a deduc¬ 
tion for payments made under a trust set up under 
a divorce and separation agreement must establish 
by clear and convincing proof that the local law 
and the agreement have given the divorced taxpay¬ 
er a full discharge and leave no continuing obli¬ 
gation, however contingent.47 

§ 241. Reserves for Contingencies 

Reserves set up to cover contingent liabilities or 
losses are not deductible in computing net income. 

In computing net income the taxpayer is not en¬ 
titled to deduct reserves set up to cover contingent 
liabilities^^ or losses,49 but reserves for contingent 
liabilities are deductible only when the liability is 
paid.^0 xhe mere designation of a reserve as 
based on a contingency is not controlling, however, 
in determining whether the item charged to reserve 
is deductible for income tax purposes during the 
tax year if, in effect, it appears to be something 
other than a contingent obligation in the true 

sense.®4 

§ 242. Persons Entitled in General 

In general the right to a deduction may be claimed 
only by the person to whom it accrues. 

In general the right to a deduction may be claim- 


41. U.S.—^Musselman Hub-Brake 

Co. V. €. I. R., C.C.A., 139 F.2d 65. 

42. U.S.—Musselman Hub-Brake 

■Co. V. C. I R., supra. 

Promissory note 

U.S.—Musselman Hub-Brake Co. v. 
C. I. R., supra. 

43. U.S.—Prudence Securities Cor¬ 
poration V. C. I. R., C.C.A., 135 F. 
2d 340. 

Season for rule 

"A corporation ordinarily cannot 
in a real sense become a creditor of 
one of its own incorporated depart¬ 
ments. The situation liere is sub¬ 
stantially the same as if the taxpay¬ 
er were seeking- to deduct accrued 
interest on its own unissued bonds 
because it had set them aside in an 
envelope in its vault."—Prudence 
Securities Corporation v. C. I. R., 
supra. 

44. U.S.—C. I. R. V. Union Motors, 
aC.A., 113 F.2d 93. 

45. U.S.—Harr v. U. S., D.C.Pa,, 20 
F.Supp. 206. 

46. U.S.—Gould V. Gould, N.T., 3i8 
S.Ct. 53, 245 U.S. 151, 62 L.Ed. 
211 . 

Payment held not alimony 

Money paid wife by husband un¬ 
der agreement entered into after in¬ 
stitution of divorce litigation be¬ 


tween spouses was held payment for 
wife’s inchoate right in husband’s 
realty, which husband sold, rather 
than alimony, making payment de¬ 
ductible from gross income in deter¬ 
mining tax.—Prank v. C. I. R., C.C. 
A., 51 F.2d 923. 

Pa3rments held not deductible 

(1) Interest paid on alimony note. 
—Longyear v. Helvering, 77 F.2d 
116, 64 App.D.C. 238. 

(2) Portion of taxpayer’s income 
from trust estate which taxpayer di¬ 
rected trustee to pay to taxpayer’s 
divorced wife, where contract be¬ 
tween taxpayer and divorced wife 
required his payment of specified 
sum in settlement, and installment 
paid from trust estate to wife was 
merely in reduction of indebtedness 
thus created.—McDonald v. Helver¬ 
ing, 74 F.2d 10Oo, 64 App.D.C. 92. 

47. U.S.—Thomas v. Dierks, C.C.A. 
Tex., 132 F.2d 224. 

48. U.S.—Lucas v. American Code 
Co., 50 S.Ct. 202, 280 U.S. 44'5, 74 
L.Ed. 538, 67 A.L.R. 1010—David 
J, Joseph Co. V. C. I. R., C.C.A. 
Tex., 136 P.2d 410—Air-Way Elec¬ 
tric Appliance Corporation v. 
Guitteau, C.C.A.Ohio, 123 P.2d 20— 
Brown v. C. I. R., C.C.A., 6'3 F.2d 
66, affirmed Brown v. Helvering, 
54 S.Ct 35-6, 291 U.S. 193, 7‘8 L. 


Ed. 72*5—Spring Canyon Coal Co. 
V. C. I. R., C.C.A., 43 P.2d 78, 76 
A.L.R. 1063, certiorari denied 
Spring Canyon Coal Co. v. Bur¬ 
net, 52 S.Ct. 33, 284 U.S. 654, 76 L. 
Ed. '555—Readers’ Pub. Corpora¬ 
tion V. U. S., 'CtCL, 40 F.2d 145— 
Leonard v. XJ. S., Ct.CL, 7 F.Supp. 
29-5. 

49. U.S.—Pratt-Mallory Co. v. U. S., 
CtCl., 12 F.Supp. 1020. 

Necessity and determination of actu¬ 
al losses see infra §§ 280-282. 

Installment sale transactions 

Where a taxpayer is reporting for 
income tax on installment sale 
transactions on the cash receipts 
and disbursements basis, no allow¬ 
ance can be made for a reserve to 
protect unpaid installments.—^Voliva 
V. C. I. R., C.C.A., ‘36 F.2d 212. 

50. U.S.—Lichtenberger - Ferguson 
Co. V. Welch, D.aCal., 49 F.2d 304, 
modified on other grounds, C.C.A., 
54 F.2d 570. 

51. U.S. — Air-Way Electric Appli¬ 
ance Corporation v. Guitteau, C.C. 
A.Ohio, 123 F.2d 20. 

Reserve not based on contingent 
liability. —^Air-Way Electric Appli¬ 
ance Corporation v. Guitteau, supra 
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ed only by tbe person to wbom it accrues,^- and 
such right is not transferable.®^ 

§ 243. Corporations in General 

Statutes providing for deductions and credits in com¬ 
puting the income of corporations, inciuding foreign cor¬ 
porations, subject to tax must be construed and given 
effect according to the plain ordinary meaning of the 
language thereof. 

As used in the Internal Revenue Code relating 
to tax on corporations, the word "‘deduction” re¬ 
fers to items which may be subtracted from a cor¬ 
poration’s gross income in arriving at net income, 
and sums so deducted are not subject to any tax,®^ 
while “credit” refers to items allow^ed in determin¬ 
ing net income as a basis for one tax which may 
not be allow^ed in determining net income subject to 
another tax.®® Statutes providing for deductions 
in computing the net income of corporations subject 
to tax must be construed by giving to the language 
thereof its plain ordinary meaning,®6 and a de- 
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duction from gross income may be made only if 
there is clear authority therefor.®^ In determin¬ 
ing the right to a deduction, separate corporate 
entities will not be disregarded.®^ 

Under a statutory provision authorizing a for¬ 
eign corporation to deduct from its income in the 
United States for tax purposes a ratable part of 
expenses, losses, or other deductions which cannot 
definitely" be allocated to some item or class of 
gross income, the ratable part deductible is such 
part as the ratio of its gross income from United 
States sources including dividends received bears 
to its total gross income, notwithstanding the divi¬ 
dends received are not subject to tax.®9 Statutory 
provisions that foreign corporations shall receive 
benefits of certain deductions and credits only by 
filing or causing to be filed a true and accurate re¬ 
turn of the total income received from all sources 
in the United States are to be strictly applied, 
and on failure of the corporation to file such return 
within a reasonable time after it is due it has been 


INTERNAL REVENUE 


52. U.S.—Jones r. jN’oble Drilling” 
Co., C.C.A.OkL, 135 F.2d 721— 
"Walsh-McGuire Co. v. C. I. R., C. 
C.A., 97 F.2d 9S3—Scripps v. C. I. 
R., C.C.A., 96 F.2d 492, certiorari 
denied 59 S’Ct 86, 305 U.S. 625, S3 
L.Ed. 400, '59 S.Ct. 87, 305 U.S. 625, 
S3 L Ed. 400, and Howard v. C. I. 

R. , 59 S.Ct 87, two cases, 305 U. 

S. 62o, 83 L.Bd. 400—^Merchants 
Bank Bldg. Co. v. Helvering, C-C. 
A., 84 P.2d 478—I^ew Colonial Ice 
Co. V. C. I. R., C.C.A., 66 F.2d 4'SO, 
affirmed "New Colonial Ice Co. v. 
Helvering, 54 S Ct. 7S'8, 292 U.S. 
4'3'5, 78 KEd. 1348. 

53. U.S.—Jones v. Noble Drilling 
Co., C.C.A.Okl., 135 F-2d 721. 

54. Conn.—McKesson & Robbins v. 
Walsb, 35 A.2d 86'5, 130 Conn. 460. 

55. Conn.—^McKesson & Robbins v. 
Walsh, supra. 

se. U.S.—^Comar Oil Co. v. Burnet, 
C.C.A., 64 F.2d 965, certiorari de¬ 
nied 54 S.Ct. 69, 290 U.S. 652, 78 L. 
Ed. SS’o. 

Purpose of enactmeut 

In enacting statutory provisions 
for income tax deductions with re¬ 
spect to corporations, congress is 
only interested in determining what 
part of a corporation’s gross income 
it believes should be treated as net 
income for purposes of income tax¬ 
ation.—W. P. Young, Inc. v. C. I. R., 
C.CA., 120 P.2d 159—^Massachusetts 
Protective Ass’n v. U. S., C-C.A., 114 
F.2d 304. 

57. U.S.—^National Cash Register 
Co. V. U. S., Ct.Cl., 10 F.Supp. 687, 
certiorari denied '56 S.Ct. 673, 297 
U.S, 710, SO L.Ed. 997. 


Credit of interest on gfovemmeut ob- 
ligatious 

Contract between express compa¬ 
ny and government for division of 
gross receipts created relation of 
debtor and creditor rather than 
fiduciary relationship as respected 
right of company to credit in com¬ 
puting income of amount of interest 
received on government’s obliga¬ 
tions.—Railway & Express Co. v. U. 
S., CtCL, 66 F.2d 687. 

Trust fund 

(1) Percentage of selling price set 
aside by cremation association for 
permanent maintenance of niches 
and vaults sold, was a trust fund, 
deductible from gross funds in com¬ 
puting net taxable income.—^Port¬ 
land Cremation Ass’n v. O. I. R., C. 
G.A., 31 F.2d 843. 

(2) To authorize deduction, in 
computing income tax, of percentage 
of selling price of cemetery lots be¬ 
cause of agreement to use such per¬ 
centage for perpetual care of lots, 
such percentage must actually be 
paid into trust fund.—Acacia Park 
Cemetery Ass’n v. C. I. R., -C.C.A., 
67 P.2d 700. 

Dissolved corporation 

(1) In estimating net income of 
corporation for period before dis¬ 
solution, deduction should be al¬ 
lowed for money expended in pay¬ 
ment of debts after sale of assets.— 
McDonald v. C. I. R., 'C.C.A., 52 P.2d 
920. 

(2) A corporation which took over 
the assets, and assumed the liabili¬ 
ties, of a dissolved corporation with 
which the first corporation had con¬ 
tracted to supply Its entire output, 
was not entitled to a deduction from 
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gross income on account of amorti¬ 
zation of the contract, since trans¬ 
action extinguished the contract.— 
Clark Thread Co. v. C. I. R., C.C.A., 
100 P.2d 257. 

Affiliated companies 

(1) A deduction by one affiliate in 
a consolidated return of amortized 
discount on its bonds which are 
owned by another affiliate involves 
an intercompany transaction which, 
under the statutes and regulations, 
must be eliminated from the com¬ 
putation of the tax in order to arrive 
at the true taxable income.—Gulf, 
M. Sc N. R. Co. V. Helvering, App. 
D.a, 5’5 S.Ct. 161, 293 U.S. 295, 79 
L.Ed. 372—Mission Portland Cement 
■Co. V. Helvering, 5'5 S.Ct. 158, 293 U. 
S. 289, '79 ,L.Ed. ‘367—Southern Ry. 
Go. V. C. I. R., C.C.A., 74 F.2d 887, 

(2) A corporate taxpayer filing a 
consolidated return for itself and af¬ 
filiated corporations for the year 
1918 was not entitled to an alloca¬ 
tion to the taxpayer of income re¬ 
corded on the books of an affiliated 
company as income of the affiliated 
company, notwithstanding the same 
persons acted as officials for both 
companies, where the two companies 
acted as separate entities, kept sep¬ 
arate books, and made agreements 
with each other.—Federal Export 
Corporation v. U. S., Ct.Cl., 25 P. 
Supp. 109, certiorari denied 60 S.Ct. 
120, 308 U.S. 590, 84 D.Ed. 494. 

58. U.S.—Jones v. Noble Drilling 

Co., C.C.A.Okl,, 136 P.2d 721. 

59. U.S.—Third Scottish American 

Trust Co. V. U. S., Ct.Cl., '37 P. 

iSupp. 279. 

60. U.S.—Blenheim Co. v. C. I. H, 

C.C.A., 125 F.2d 906. 
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held that the commissioner may prepare a tax re¬ 
turn for it without allowance for deductions and 
credits which the corporation might otherwise have 
been entitled to claim.^i Such provision relates to 
the normal tax return, and is not satisfied by a sur¬ 
tax return not containing all information necessary 
for the calculation of deductions and credits in 
respect of normal tax liability.^2 

§ 244. Estates and Trasts 

While the view has been expressed that a testa¬ 
mentary trust is not a part of the testators estate for 
the purpose of calculating deductions, the distinction be¬ 
tween the two tax entities has not been observed in this 
regard under all circumstances. 

While it has been stated broadly that a testa¬ 
mentary trust is not a part of decedent’s estate for 
the purpose of calculating deductions, the distinc¬ 
tion has not been made under all circumstances.^^ 
The law recognizes equitable estates for the pur¬ 
pose of proper deductions from the income of such 
estates.®^ 

g 245. - Income Currently Distributable 

By virtue of statutory provision the amount of In¬ 


come of an estate or trust for the taxable year, which 
is distributable currently by the fiduciary to the legatees, 
heirs, or beneficiaries, is In genera! deductible in com¬ 
puting the net income of the estate or trust. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 162 (b), and similar statutes, providing for the 
deduction, in computing the net income of an es¬ 
tate or trust, of the amount of the income of the 
estate or trust for its taxable year which is to be 
distributed by the fiduciary to the legatees, heirs, 
or beneficiaries, an amount payable currently from 
the income of a trust by the fiduciary to a benefici¬ 
ary is deductible,^® but the deduction is not allow¬ 
able when the distribution is not a distribution of 
income.®’^ Under the statutes before amendment 
by the Revenue Act of 1942 adding detailed pro¬ 
vision as to deduction with respect to income where 
the amount to be distributed can be distributed out 
of other than income, it was held that, where pay¬ 
ments were to be made in any event and the right 
to receive payments was not necessarily dependent 
on the receipt of income by the fiduciary, a deduc¬ 
tion was not allowable under the statute.®^ 

The amount of income which comes within such 


61- TT.S.—^Blenheim Co. v. C. I, B-, 
supra, 

62. U.S.—Blenheim Co. v. C. I. R., 
supra. 

63. XJ.S.—Jones v. Hassett, D.C. 
Mass., 45 F.Supp. 195. 

64. U.S.—C. I. R. V. Beebe, C.C.A., 
>67 F.2d 662, 92 A.L.R. 1862—Pen¬ 
rose V. U. S., D.C.Pa., 1% F.Supp. 
413. 

Deduction of estate or inheritance 
taxes paid see infra § 3'51. 

65. U.S.—Reynolds v. Cooper, C.C. 
A-Wyo., 64 F.2d 644, affirmed 54 S. 
€t, 356. 291 U.S. 192, 78 D.Fd. 725. 

66. U.S.—Helvering v. Butterworth, 
54 S.Ct. 221, 290 U.S. 365, 78 L.Ed. 
365—Fitch v. C. I. R., C.C.A., 103 
F.2d 702, reversed on other 
grounds 60 S.Ct. 427, 309 U.S. 149, 
84 L.Ed. 665, mandate conformed 
to Fitch V. C. I. R., Ill F.2d S96 
—C. I. R. V. Dean, C.C.A., 102 F 2d 
699—Bishop Trust Co. v. C. I. R., 
C.C.A., 92 F.2d 877—Bush v. C. I. 
R., C.C.A., 89 F.2d 596—White v. 
Rose, C.C.A.Ga., ?3 F.2d 236— 
Smith V. U. S., D.C.Pa., 22 F.Supp. 
1011—Stone V. White, D.C.Mass., 
8 F.Supp. 354, vacated on other 
grounds, C.C.A., White v. Stone, 78 
F.2d 1'36, affirmed 57 S.Ct. 851, 301 
U.S. '532, ‘81 D.Bd. 1265, 302 U.S. 
639, 82 L Ed, 497, rehearing denied 
58 S.Ct. 260, 302 U.S. 777, 82 L.Ed. 
'601—Hartford-Connecticut Trust 
Co. V. Eaton, D.C.Conn., >8 F.Supp. 
1218. 

Capital gain. 

A profit on a sale by the trustee of 


certain property which constituted 
part of the corpus of the trust was 
regarded as income with respect to 
which a deduction was allowable, in 
view of the facts that the trustee 
had determined that it was income 
and that the trust instrument had 
authorized the trustee to make such 
determination.—^White v. Rose, C.C. 
A.Ga., 73 F.2d 236. 

Deduction not allowable 

Tax payment made by trustees on 
beneficiary’s income could not be al¬ 
lowed as deduction from income of 
trust for year when payment was 
made, where payment was mistak¬ 
enly collected and was subsequent¬ 
ly refunded to beneficiary and repaid 
to trustees.—Bergan v. C. I. R., C.C. 
A., 80 F.2d 89. 

Statute of 1913 construed 
U.S.—^People's Pittsburgh Trust Co. 
V. U. S., €t.CL, .6 F.Supp. 44T. 

67. U.S.—Frazer v. Driscoll, D.C. 
Pa., 46 F.Supp, '838—McCormick v. 

U. S., D.C.Pa., 12 F.Supp. 821. 

63. U.S.—Helvering v. Pardee, 54 S. 
Ct. 221, 223, '290 U.S. ‘365, 78 L. 
Ed. 36'5—Union Trust Co. of Pitts¬ 
burgh V. C. I. R, C.C.A., 11*5 P.3d 
86, certiorari denied 61 S.Ct 741, 
312 U.S. 700, 85 L.Ed. 11'34—Bush 

V. C. 1. R., C.C.A., 89 F.2d 596— 
Holcombe v. U. S., D.C.Mass., 41 F. 
Supp. 471. 

DiS^ect of amendment 

It has been stated that by the 
amendment made by Revenue Act 
of 1942, 26 U.S.C.A, § 162 (b) (d), 
it was intended to change the law 
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as declared in Helvering v. Pardee, 
54 S.Ct. 221, 223, 290 U.S. 365, 78 L. 
Ed. 365.—Frank H. Mason Trust v. 
C. I. R., C.C.A., 136 F.2d 335, 3'38. 
Sufficient income available 

(1) The rule stated in the text ap¬ 
plied even though there was suffi¬ 
cient income available for the pay¬ 
ment with respect to which a deduc¬ 
tion was claimed or the payment 
was actually made out of such in¬ 
come.—Prank H. Mason Trust v. C. 
I. R., C.C.A., 13-6 F.2d 3'35—Union 
Trust Co. of Indianapolis v. C. I. R., 
C.C.A., Ill P.2d 60, certiorari denied 
61 S.Ct. 12. 311 U.S. 658, 85 L.Ed. 421 
—Bishop Trust Co. v. Commissioner 
of Internal Revenue, C.C.A., 92 P.2d 
877—McCormick v. U. S., D.C.Pa., 12 
F.Supp. 821. 

(2) Annuities 'paid from income of 
testamentary trust, which however 
were payable from corpus if income 
was insufficient, not taxable to an¬ 
nuitant because in nature of bequest, 
were not allowable deduction.—Bos¬ 
ton Safe Deposit & Trust Co. v. C. L 
R., C.C.A., 66 P 2d 179, certiorari de¬ 
nied Boston Safe Deposit & Trust 
Co. V. Helvering, 54 S.Ct, 227, 290 
U.S. 700, 78 L.Ed. 602. 

(3) A beneficiary who relinquished 
his right to an annuity under the 
will of his sister, in consideration of 
the receipt of a larger amount an¬ 
nually, which was payable without 
regard to income, from a trust creat¬ 
ed hy the sister’s husband, did not 
purchase an annuity or pay any con¬ 
sideration to the husband as creator 
of the trust so as to render pay- 
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a provision is deductible wbetber or not it has ac¬ 
tually been distributed.^® In general, however, in¬ 
come must be currently payable in order to permit 
a deduction,*^® and, in the absence of statutory mod¬ 
ification of the rule, a deduction is not allowable 
with respect to income for the taxable year, which 
was not distributed during such year.'^^ It has 
been laid down broadly that whether income ‘'is to 
be distributed currently” within the meaning of the 
statute depends on the terms of the trust instru- 
ment.'^^ 

Who are beneficiaries. The word "beneficiaries,” 
as used in the statute, means only the ultimate ben¬ 
eficiaries of the trust bounty according to the 
terms of the trust instrument."® A surviving hus- 
band'^^ or a widow'^5 who elects to take under a 
provision of the deceased spouse’s wdll for the pay¬ 
ment to the survivor of only the income of a trust, 
in lieu of the statutory rights of the survivor with 
respect to the estate of the deceased spouse, or a 
widow who is entitled to receive only the income 
of a trust which has been created by the transfer 
by her and by her children to the trustee of cer- 


1 tain property, including property inherited from her 
husband,"^® is a beneficiary of a trust within the 
meaning of the statute, but under earlier statutes, 
a widow was not regarded as a beneficiary where 
she had elected to take, in lieu of her statutory 
rights, under a provision of her husband’s will for 
I payment to her of a fixed amount annually re- 
J gardless of the amount of income of the trust 

§ 246. - Income Paid or Credited 

By virtue of statutory provision the amount of the 
Income of an estate or trust for the taxab!e year, which 
is properly paid or credited during such year to any 
legatee, heir, or beneficiary, is deductible in computing 
the net income of the estate or trust, in the case of in¬ 
come received by decedents' estates during administra¬ 
tion or settlement, and in the case of income which, in 
the discretion of the fiduciary, may be either distributed 
or accumulated. 

As used in the Internal Revenue Code, 26 U.S. 
C.A. § 162 (c), and similar statutes, providing for 
the deduction, in computing net income of an es¬ 
tate or trust, of the amount of the income of the 
estate or trust for its taxable year which is prop¬ 
erly paid or credited during such year to any leg- 


raents out of income deductible by 
tbe trustee, on the theory that the 
payments would be included in the 
gross income of the beneficiary to 
the limited extent contemplated by 
the Revenue Acts of 1936, 1938 § 22 
(b) (2).—^Frank H. Mason Trust v. 
a I. R., aO.A., 136 F.2d 335. 

(4) The amendments in the Reve¬ 
nue Act of 1942 did not indicate that 
the law prior thereto required 
monthly payments made to beneficia¬ 
ries of a trust, which were paid out 
of income but were also chargreable 
ag-ainst corpus of the trust, to be de¬ 
ducted from gross income of the 
trust for income tax purposes.— 
Frank H. Mason Trust v. C. I. R., su- 

pi^ 

69. IJ.S. — ^Lynchburg Trust & Sav¬ 
ings Bank v. C. I. R., C.C.A., 68 F. 
2d 356, certiorari denied Helvering 
V. Lynchburg Trust & Savings 
Bank, 54 S.Ct. 773, 293 U.S. 640, 7i8 
L.Bd. 1492. 

70. U.S.—Graham v. Miller, U.C.A. 
Pa., 1'37 F.2d 507-—C. I. R. v. Dean, 
C.C.A., 102 F.2d 699. 

Periodic duty 

(1) Before the amendment of the 
Internal Revenue Code by the Reve¬ 
nue Act of 1942, the rule was an¬ 
nounced that the words “is to be dis¬ 
tributed currently," as used in the 
statute, presuppose a periodic duty 
on the part of the fiduciary.—C. I. 
R. V. First Trust & Deposit Co., C.C. 
A., 118 F.2d 449—C. I. R. v. Stearns, , 
C.C.A., 65 F.2d 371, certiorari denied 
Stearns v. Burnett, ‘54 S.Ct. 90, 290 I 
U.S. 670, 7'8 L..Ed. 679. I 


(2) The view was taken that the 
quoted words do not refer to, and do 
not render deductible, amounts paid, 
on final distribution to residuaries, 
of the corpus of an estate along 
with any income which has accrued 
during administration.—C. I. R. v. 
Stearns, supra. 

(3) This rule was announced and 
applied in determining that a de¬ 
duction was not allowable with re¬ 
spect to a gain, if any, resulting 
from the sale of bonds and shares of 
corporate stock, on distribution to 
persons entitled to the residuary es¬ 
tate.—C, I. R. V. Stearns, supra. 

71. U.S.—McCrory v. C. I. R., C.C.A. 
Tex., 69 F.2d 688—Graham v. Mil¬ 
ler, D.C.Pa., 46 F.Supp. 900, af¬ 
firmed, C.aA., 137 F.2d 507. 

72. XJ-S.—C. I. R. V. First Trust & 
Deposit Co., C.C.A., 118 F.2d 449— 
McCrory v. C. I. R., C.C.A.Tex., 69 
F.2d 688—C. I. R. V. Stearns, C.C. 
A., 65 F.2d 371, certiorari denied 
Stearns v. Burnet, 54 S.Ct. 90, 290 
U.S. 670, 78 L.Ed. 1579. 

Ascertaiimieiit of terms from decree 
of distribution 

It has been stated that the decree 
of distribution must be looked to for 
the terms of the trust.—Urquhart v. 
C. I. R., aCA., 125 F.2d 701, 702 
note. 

deduction of charges and distributa¬ 
ble remainder 

Trustee, directed to distribute in¬ 
come to beneficiaries by end of each 
year, after setting aside enough to 
pay expenses and taxes, was re¬ 
quired to set aside amount reason¬ 
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ably sufficient to discharge trust 
burdens and distribute remainder to 
beneficiaries and, therefore, could 
not deduct the amount which should 
have been so set aside, but was enti¬ 
tled to deduct the remainder of the 
income which was distributable.— 
McCrory v. C. I. R., C.C.A.Tex., 69 
F.2d 688. 

B eduction allowable 
U.S —Proctor v. White, D.C.Mass., 
28 F.Supp. 161. 

B eduction not allowable 
U.S.—Kuldell V. C. I. R., C.C.A.Tex., 
69 F.2d 739. 

73. U.S.—McCrory v. C. I. R., C.C. 
A.Tex., 69 F.2d 688. 

74. U.S.—Proctor v. White, D.C. 
Mass., 28 F.Supp. 161. 

75. U.S.—^Helvering v. Butterworth, 
'54 S.Ct 221, 290 U.S. 365, 78 L.Ed. 
365. 

Status of widow 

In reaching- the conclusion stated 
in the text, it was laid down that 
the widow, who was entitled to take 
only the income of the trust, was 
not the purchaser of an annuity.— 
Helvering v. Butterworth, supra. 

Contrary view was taken in a case 
in a circuit court of appeals prior 
to the decision by the supreme court 
in Helvering v. Butterworth, supra. 
—Atkins V. C. I. R., C.C.A., 6'3 F.2d 
88 . 

73. U.S.—White v. Rose, C.C.A.Ga., 

73 F.2d 236. 

77. U.S.—Helvering v. Pardee, 54 S. 
Ct. 221, 223, 290 U.S. 365, 78 L.Ed. 
365. 
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atee, lieir, or beneficiary, in the case of income re- j 
ceived by estates of deceased persons during the 
period of administration or settlement of the es¬ 
tate/^ and in the case of income which, in the 
discretion of the fiduciar}^ may be distributed to the 
beneficiary or accumulated,"^ the words “properly 
paid or credited'^ means properly paid or credited 
as income,SO and, in order to authorize a deduc¬ 
tion, it must appear that the item in question is in- 
comc.si To authorize a deduction under that part 
of the statute which refers to the estates of de¬ 
ceased persons, the income must have been received 


I during the period of administration,and, in the 
absence of statutory modification of the rule, the 
payment or credit must be made in the taxable year 
in which the income is received.SS 

The words “properly paid,” as used in the stat¬ 
ute, mean rightly paid, with legal justification.s^ 
In order to be regarded as “credited” within the 
meaning of the statute, the income must be so defi¬ 
nitely allocated as to be beyond recall.ss A mere 
entry on the account books of the fiduciary is not 
conclusive,^® unless made under such circumstanc- 


78. r.S.—Weber v. C. L R., C.C.A., 
111 F.2d 766. 

D.C.—County Xat. Bank & Trust Co. 
of Santa Barbara v. Helvering, 
122 P.2d 29, 74 App.D.C. 142, 141 A. 
L.R. 104S. 

Tbe purpose of the statute is to 
permit shifting of liability to ac¬ 
count for estate income from execu¬ 
tors or administrators to legatees or 
heirs to whom income has been 
properly paid or credited, where 
executors or administrators are free 
to pay estate income to legatees or 
heirs and such payment is not a gift, 
bequest, devise, or inheritance.— 
Weigel V. C. I. R., C.C.A., 96 F.2d 
3-87, 117 A.L.R. 366. 

Intent of congress 

Court assumed that congress, in 
framing statute authorizing deduc¬ 
tion by trustee, used word “benefi¬ 
ciary” in same sense in all cases in 
the absence of expression of con¬ 
trary intent.—Butterworth v. C. I. 
R., C.C.A., 63 F.2d 944, affirmed Hel¬ 
vering V. Butterworth, -54 S.Ct. ‘221, 
290 U.S. 365, 78 L.Ed. 365. 

Beduction allowable 
U.S.—Proctor v. White, D.C.Mass., 28 
F.Supp. 161. 

Beduction not allowable 
U.S.—Kiildell V. C. I. R., C.C.A.Tex., 
69 F.2d 739. 

79. U.S.—Cowles V. U. S., 50 F. 

Supp. 242, 99 Ct.Cl. 7'31. 

Bependent on terms of trust instru¬ 
ment 

(1) Whether income, “in the dis¬ 
cretion of the fiduciary, may be ei¬ 
ther distributed to the beneficiary 
or accumulated,” within the mean¬ 
ing of the statute, depends on the 
terms of the trust instrument.—Mc- 
Grory v. C. I. R., C.C.A.Tex., 69 F.2d 
688 . 

(2) It has been stated that the de¬ 
cree of distribution must be looked 
to for the terms of the trust.—Urqu- 
hart V. C. I. R., C.C.A., 12'5 F.2d 701, 
702 note. 

Trust not within statute 
U.S.—McCrory v. C. I. R., C.C.A. 
Tex., 69 F.2d 688. 

80. U.S.—Burchenal v. C. I. R., C. 
C.A., 1*50 F.2d 482—Anderson’s Es¬ 


tate V. C. I. R., O.C.A., 126 F.2d 46, 
142 A.Li.R. 1105, certiorari denied 
63 S.Ct. 48, 317 U.S. 653, 87 L.Ed. 
525—Weigel v. C. I. R., C.C.A., 96 
P.2d *387, 117 A.L.R. 366—Sanborn 
V. C. I. R., C.C.A., 8S F.2d 134, cer¬ 
tiorari denied 57 S.Ct. 930, 301 U.S. 
700, 81 L.Ed. 1355—Frazer v. Dris¬ 
coll, D.C.Pa., 46 F.Supp. 838. 
Transfer in dischai^e of legacy 
Where testator gave a daughter a 
sum equal to the value of property, 
title to which was in a corporation 
of which he owned substantially all 
of the stock, made the legacy a 
charge on the stock, and provided 
that it might be paid by a convey¬ 
ance from the corporation to the 
daughter and that the daughter as 
executrix might vote the stock for 
such conveyance, and corporation did 
convey real estate to the daughter, 
a deduction was not allowable.—San¬ 
born V. C. I. R., C.C.A., i8S F.2d 134, 
certiorari denied '57 S.Ct. 9'SO, 301 
U.S. 700, '81 L.Ed. 1355. 

Annuities payable from principal if 
necessary 

U. S.—Boston Safe Deposit & Trust 
Co. V. €. I. R., CC.A., 6.6 F.2d 179, 
certiorari denied Boston Safe De¬ 
posit & Trust Co. V. Helvering, 54 
S.Ct. 227, 290 U.S. 700, ‘78 L.Ed. 
602. 

81. U.S.—Burchenal v. C. I. R., C.C. 

A., 150 P.2d 482. 

Capital gain 

(1) It has been held that net gain 
resulting from the disposal of prop¬ 
erty constituting part of the corpus 
of the estate is not income with re¬ 
spect to which a deduction is allow¬ 
able under the statute, where, both 
under the terms of the will and un¬ 
der the local law, such gam is part 
of the principal or corpus of the 
estate.—In re Rogers' Estate, C.C.A., 
143 F.2d 69*5, 156 A.L.R. 1239, cer¬ 
tiorari denied Rogers’ Estate v. C. I. 
R., 65 S.Ct 269, '323 U.S. 780, 89 L. 
Ed. 623. 

(2) A like rule has been applied 
where, under the local law, such 
gain, is regarded as part of the cor¬ 
pus and the will does not make any 
provision in this regard.—Burchenal 

V. C. L R., C.C.A., 150 F.2d 482. 
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(3) The rule applies notwithstand¬ 
ing such gam is taxable gain under 
the revenue laws.—Burchenal v. C. 
I. R., supra, 

(4) Where, however, executors 
sold real property at a profit, under 
a power of sale given by the will, 
and paid the profit to the persons en¬ 
titled under the will, the view was 
expressed that the amount of profit 
paid over was deductible under the 
statute.—^Weber v. C. I. R., C.C.A., 
Ill F.2d 766. 

C'o) In a later case in the circuit 
court of appeals in the same circuit, 
it was stated that in Weber v. C. I. 
R., supra, the terms of the will were 
such that the gains* became at once 
a profit of the legatees and immedi¬ 
ately became income so far as such 
legatees were concerned; and that 
any language in such case indicating 
a conclusion different from that 
reached in the case at bar should be 
regarded as dictum.—In re Rogers’ 
Estate, supra. 

Anticipatory dividends are not de¬ 
ductible if distribution was made 
out of corpus of the estate.—Burch¬ 
enal V. C. I. R., O.C.A., 150 F.2d 482. 

82. U.S.—Burchenal v. G. I. R., su¬ 
pra. 

83. U.S.—Burchenal v. C. I. R., su¬ 
pra. 

Anticipatory dividends 

U.S.—Burchenal v. C. I. R., supra. 

84. U.S.—Proctor v. White, D.C. 
Mass., 28 F.Supp. 161. 

D.C.—County Nat. Bank & Trust Co. 
of Santa Barbara v. Helvering, 122 
F.2d 29, 74 App.D.C. 142, 141 A.L. 
R. 1048. 

85. U.S.—^Lynchburg Trust & Sav¬ 
ings Bank v. C. I. R, C.C.A., 68 F, 
2d 356, certiorari denied Helvering 
V. Lynchburg Trust & Savings 
Bank, 54 S.Ct. 773, 292 U.S. 640, 
78 L.Ed. 1492—C. I. R. v. Stearns, 
C.C.A., 65 F.2d 371, certiorari de- 

, nied Stearns v. Burnet, 54 S.Ct. 
90, 290 U.S. 670, 78 L.Ed. 579, 

86. D.C.—County Nat. Bank & 
Trust Co. of Santa Barbara v. Hel¬ 
vering, 122 F.2d 29, 74 App.D.C. 
142, 141 A.L.R. 104i8. 
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es that it cannot he recalled.^? In general a par¬ 
ticular pajTOent must be made by the estate in or¬ 
der to permit a deduction.^s 

According to some cases the above provision for 
deduction in case of pa}Tiient or credit to a leg¬ 
atee or beneficiary may include those to whom 
property is paid or credited in trust.S^ Accord¬ 
ingly, it has been held that payment or credit by 
an executor to a testamentary trustee of income 
received by the testator's estate, in accordance with 
provisions of the will, may be a sufhcient basis 
for a deduction,90 and that a like rule applies to 
the pajment b}' the trustee, under the main testa¬ 
mentary trust, to subsidiary testamentary trusts of 
portions of income of the main trust retained in 
the exercise of discretion.^! The right to a deduc¬ 
tion has been denied, however, in the case of the 
transfer by the executor to the testamentary trus¬ 
tee of the residue of the estate, including what has 
been received as income, on the theory that such 
residue was received by the trustee as principal and 
not as income,92 and it lias been held that a deduc¬ 
tion is not allowable wdth respect to income w^hich 
is transferred between collective trustees where it 
was the intention to create but one testamentary 
trust.9S , 

§ 247. Husband and Wife 

A husband and wife who each make a separate re¬ 
turn of one half of the income of community property are 
entitled to the benefit of an equal division of the allowable 
deductions. 

Where a husband and wife each make a separate 


f return of one half of the income of community 
! property under rules stated infra § 639, they are 
1 entitled to the benefit of an equal division of the 
allowable deductions-9'i Where part of gross in- 
i come is community income and part is separate in- 
! come, the charges should be allocated in accordance 
I with a due determination as to which the particu- 
' lar charges are attributable.® 5 

? § 248. Insurance Companies 

j a. General considerations 

b. Life insurance companies 

a. General Considerations 

Deductions have been allowed under various revenue 
acts classifying insurance companies according to types 
for income tax purposes and containing varying provi¬ 
sions as to deductions dependent on such classification. 

Prior to the Revenue Act of 1921 statutes con¬ 
taining provisions for deductions in determining 
the amount of the income tax liability of insurance 
companies did not make a distinct, separate, classi¬ 
fication of types of such companies.®6 The Reve¬ 
nue Act of 1921 and subsequent acts have classified 
such companies on the basis of types of companies 
and have contained various provisions as to deduc¬ 
tions dependent on such classification,97 as appears 
more fully in the discussion infra this section and 
supra §§ 103, infra 248-250. 

Companies other than life or mutual insuraficc 
co7npanies. In the case of a foreign insurance com¬ 
pany other than a life or mutual insurance com¬ 
pany, the view has been taken that items of de- 


S7. U.S.—Lynchburg Trust Sc Sav¬ 
ings Bank v, C. I, R., CC.A.,. 68 P- 
2d 356, certiorari denied Helver¬ 
ing V. Lynchburg Trust & Sav¬ 
ings Bank, '54 S.Ct. 77*3, 292 U.S. 
640, 78 L.Ed. 1492. 

Credit in account filed in surrogate’s 
court 

Income represented by alleged 
gain from, sale of securities by ad¬ 
ministrator and credited to residu¬ 
ary legatees in account filed during 
taxable year, which account was not 
approved by surrogate until suc¬ 
ceeding year, was not credited to 
legatees during taxable year within 
the meaning of the statute.—C. I. R. 
V. Stearns, C.C.A., 65 F.2d 371, cer¬ 
tiorari denied Stearns v. Burnet, 54 
S.Ct. 30, 290 U.S. 670, 78 L.Ed. 579. 

88. U.S.—Rosenberg v. C. I. R., C.C. 
A, 115 P.2d 910. 

89. U.S.—^Lynchburg Trust & Sav¬ 
ings Bank v. C. I. R., C.C.A., '68 
P.2d 356, certiorari denied Helver¬ 
ing & Lynchburg Trust & Savings 
Bank, ‘54 S.Ct. 773, 292 U.S. UQ, 
78 L.Ed. 1492. 

90. U.S.—C. L R. V. Crawford's Es¬ 


tate, C.C.A., 139 F.2d 616—C. I. R. 
V. Bishop Trust Co., C.C.A, IS 6 P. 
2d 390. 

Distribution, by executor to himself 
as trustee 

U.S,—Burchenal v. C. I. R, C.C.A., 
150 P,2d 482. 

91. U.S.—^Lynchburg Trust & Sav¬ 
ings Bank v. C. I. R., C.C.A., 68 P. 
2d 356, certiorari denied Helvering 
V. Lynchburg Trust & Savings 
Bank, >54 S.Ct. 773, 292 U.S. 640, 
78 L.Ed. 1492, 

92. U.S.—Weigel v. C. 1. R., C.C.A, 
9>6 P.2d 387, 117 AL.R. 366. 

Profit on sale of assets 
Where executors sold stock be¬ 
longing to decedent's estate at a 
profit and paid part of the proceeds 
to themselves as testamentary trus¬ 
tees, the amount of the profit so 
paid was not deductible from taxable 
income of the estate, and whether 
the profits became part of trust es¬ 
tate corpus because of specific rule 
of state law or because of provisions 
of the will or of a trust instrument 
was immaterial.—^Weigel v. C. I. R., 
supra. 


93. U.S,—Urquhart v. C. I. R., C.C. 
A, 125 P.2d 701. 

94. U.S.—Stewart v. C. I. R., C.C.A 
Tex., 95 P.2d 821. 

D.C.—Herder v. Helvering, 106 F.2d 
153, '70 App.D.C. 287, certiorari de¬ 
nied 60 S.Ct. 262, 308 U.S. 617, 84 
L.Ed. '515, rehearing denied 60 S. 
Ct. 377, 308 U.S. 639, .84 L.Ed. 530. 
Liability for tax as between hus¬ 
band and wife see infra §§ 3’88- 
391. 

95. U.S.—McFaddin v. C. I. R., CO. 
ATex., 148 F.2d 570. 

9S. U.S.—C I. R. V. Dallas Title & 

Guaranty Co., C.C.A.Tex., 119 P.2d 
211 — C. L R. V. Monarch Life Ins. 
Co., CCA, 114 P.2d 314—Massa¬ 
chusetts Protective Ass’n v. U. ‘S., 
C.CAMass., 114 P.2d 304. 

97. U.S.—C. I. R. V. Dallas Title & 
Guaranty Co., C.O.A.Tex., 119 P.3d 
211 — C. I. R. V. Monarch Life Ins. 
Co., CCA, 114 P.2d 314—^Massa¬ 
chusetts Protective Ass'n v. U. 
S., CCAMass., 114 P.2d 304. 
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iuction whicli can definitely l>e allocated to some 
tem or class of gross income from sources within 
he United States are deductible therefrom, and 
hat, where there can be no such definite alloca- 
ion, the deductions are to be taken in the ratio 
rhich gross income from sources within the Unit¬ 
'd States bears to gross total income.^S 

Mutual insurance company other than life or ma¬ 
in e. To allow a deduction under a statutory pro- 
ision which permits certain deductions by mutual 
nsurance companies other than life or marine, the 
axpayer must be a mutual insurance company. 
Uhether an insurance company is a mutual insur- 
nce company entitled to a deduction under such a 
srovision is determinable, in the first instance, by 
he legislative intent as disclosed by the statute, 
nd, if the statute fails to give the specifications of 
, mutual insurance company, then by a determina- 
ion of the normal attributes of a mutual organi- 
,ation4 

b. Life Insurance Companies 

An Insurance company must come within the terms 
»f the statute defining a life insurance company for pur- 
>oses of income taxation, in order to obtain the benefit 
f deductions allowable to a life insurance company; 
tatutory provisions for deduction based on interest paid 
ly a life insurance company are given effect in ac- 
lordance with their terms. 


In order to obtain the benefit of deductions allow¬ 
able to a life insurance company, the taxpayer must 
come within the terms of the statutory provision 
defining such a company for income tax purposes.^ 
Various statutes have contained provisions affecting 
deductions in determining the amount of tax lia¬ 
bility of foreign life insurance companies doing 
business in the United States.^ 

Interest on indebtedness. As used in the statu¬ 
tory provision, which was operative prior to the 
amendment of the Internal Revenue Code §§ 201- 
203, by the Revenue Act of 1942,^ for the deduc¬ 
tion, in computing the net income of a life insur¬ 
ance company, of all interest paid on its indebted- 
nesSj except as specified in such provision, the word 
“interest” was defined broadly as the premium paid 
for the use of money.^ Only interest on an in¬ 
debtedness was deductible under the statute.^ A 
deduction was allowable under such statute for 
guaranteed interest paid to the beneficiary of a life 
insurance policy in connection with the payment of 
proceeds of the policy in installments, where the 
option to receive such payments was exercised by 
the beneficiary after the death of insured.*^ It was 
held or recognized, however, that a deduction was 
not allowable for so-called gpiaranteed interest, 
where installment payments were specifically pro- 


18 . U.S.—Commercial Union Assur. 

Co. V. C. I. R., C.CA., 144 F.2d 994. 
interest on debentures 
IS.—Commercial Union Assur. Co. 
T. C. I. R., supra. 

Q. U.S.—Keystone Automobile 

Club Casualty Co y. C. L R, C.C, 
A., 122 F.2d SS 6 , certiorari denied 
62 S.Ct. 79 9, '31'5 U.S. 814, 86 L.Ed. 
1213. 

. U.S.—^Keystone Automobile Club 
Casualty Co. v. C. I. R., supra. 
Jompany reg'arded as mutual •with¬ 
in statute 

IS.—^MacLaugrhlin v. Philadelphia 
Contributionship for Ins. of Hous¬ 
es from Loss by Fire, C.C.A., 7’3 
F.2d 582, certiorari denied Phila¬ 
delphia Contributionship for Ins. 
of Houses from Loss by Fire v. 
MacLaughlin, 55 S.Ct. 544, 294 U. 
S. 718, 79 L.Ed. 1251. 

Companies not mutual 
IS.—Keystone Automobile Club 
Casualty Co. v. C. I. R., C.C.A., 
122 P. 2 d 886 , certiorari denied 82 
S.Ct. 799, 31-5 U.S. 814, 86 L.Ed. 
1213. 

. U.S.—Lamana-Panno-Fallo In¬ 
dustrial Ins. Co. V. C. I. R., C.C.A. 
La., 12'7 P.2d 56—Mo the Burial 
Ben. Life Ins. Co. v. Fontenot, D. 
C.La., 46 F.Supp. 978. 

. U.S.—^IManufacturers Life Ins. 
Co. V. U. S., Ct.Cl., 32 F.Supp. 284. 


4. Excess-interest dividends 

In a case in which it was actually 
held that amounts of so-called ex- 
cess-interest dividends, which were 
paid wholly in the discretion of the 
insurance company, in connection 
with installment payments of pro¬ 
ceeds of life insurance policies, were 
not the basis of a deduction under 
an earlier statute as interest on in¬ 
debtedness, it was stated that such 
amounts would be deductible since 
the amendment of the Internal Rev¬ 
enue Code in 1942, 2^ U.S C.A. § 201 
(c) ( 6 ) (B).—Equitable Life Assur. 

Soc. of U. S. V. Helvering-, C.C.A., 137 
P.2d 623, affirmed Equitable Life As¬ 
sur. Soc. of U. S. V. C. I. R., 64 S.Ct. 
722, 321 US. 560, i 88 L.Ed. 92T, re¬ 
hearing denied 64 S.Ct. 941, 322 U.S. 
767, 8‘8 L.Ed. 1-593. 

5. U.S.—Equitable Life Assur Soc. 
of U. S. V. Helvering, 64 S.Ct. 722, 
724, '321 U.S. 560, 88 L.Ed. 927, re¬ 
hearing denied 64 S.Ct. 941, 322 U. 
S. 767, 88 L.Ed. 1593—0. I. R. v. 
Monarch Life Ins. Co., C.C.A., 114 
F.2d 314—-C. I. R. V. Pan-Ameri¬ 
can Life Ins. Co., C.C.A.La., Ill F. 
2d 366, 369, affirmed Helvenng v. 
Pan-American Life Ins. Co., 61 S. 
Ct. 210, 311 U.S. 272, 86 L.Ed. 183 
—^Penn Mut. l^ife Ins. Co. v. C. I. 
R., C.C.A., 92 F.2d 9.62, 967, fol¬ 
lowed in Penn Mut. Life Ins. Co., 
,C.C.A., 92 F.2d 972. 
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6. U.S.—C. I. R. V. Pan-American 
Life Ins. Co., C.C.ALa., Ill F.2d 
366, affirmed Helvering v. Pan- 
American Life Ins. Co., 61 S.CL 
210, 311 U.S. 272, 85 L.Ed. 183. 

Discount on premiums paid in ad¬ 
vance 

U.S.—C. I. R. V. Monarch Life Ins. 
Co., C.C.A., 114 F.2d 314. 

7- U.S.—Equitable Life Assur. Soa 
of U. S. V. Helvering, C.C.A., 1'37 
F.2d 623, affirmed on other grounds 
Equitable Life Assur. Soc. of U. 
•S. V. C. I. R., 64 S.Ct. ‘722, 321 U.S. 
560, 88 L.Ed. 927, rehearing denied 
64 S.Ct. 941, 322 U.S. 767, 88 L.Ed. 
1593—Penn Mut. Life Ins. Co. v. 
Commissioner of Internal Reve¬ 
nue, C.C.A., 92 F.2d 962, followed 
in Penn Mut. Life Ins. Co. v. C. 
I. R., 92 F.2d 972—New England 
Mut. Life Ins. Co. v. Welch, D.C. 
Mass., '59 F.Supp. '52‘5. 

Reason for rule 

On the death of insured and prior 
to the exercise by the beneficiary 
of the option for installment pay¬ 
ment, the obligation of the insur¬ 
ance contract was changed from a 
policy obligation to an obligration of 
debt in a stated amount—Penn Mut 
Life Ins. Co. v. C. I. R., C.C.A., 92 
F.2d 962, followed in Penn Mut. Life 
Ins. Co., 92 F.2d 972. 
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ded for by the insurance contract or were made 
irsuant to an option in such contract which was 
lercised during" the lifetime of insured while the 
dicy was in force/ although the deduction was 
lowed in a case in which the option had been ex¬ 
cised by insured/ So-called excess-interest divi- 
mds, that is amounts in excess of guaranteed in¬ 
rest, which were paid wholly in the discretion of 
e insurance company in connection with install- 
ent payments of proceeds, were not deductible,^^ 
least in the absence of a showing of a custom, 
)urse of dealing, or other circumstances which 
ight bring such dividends within the meaning of 
e term ^‘interest,” as used in the statute/^ It 
as also held that the amount of interest on de- 
Tred dividends, which accrued during the tontine 
sriod under semi-tontine policies, was not deducti- 
e as interest paid or accrued on indebtedness,^^ 
It the obligation of the insurance company to pay 
sferred dividends was regarded as a debt in a case 
[ which the deduction of interest was allowed/^ 
he view was expressed that if, after the end of 
le survival or tontine period, the person insured 
ected to leave with the insurance company divi¬ 


dends to which he had become entitled, interest on 
such dividends paid thereafter would constitute in¬ 
terest on indebtedness/^ Even when the statute in 
terms provided for a deduction of interest “paid 
or accrued,” it was held that an insurance compa¬ 
ny was not entitled to the deduction of interest on 
policy dividends credited but not paid during the 
taxable yea.r.^^ 

§ 249. - Insurance Reserves 

a. General considerations 

b. Life insurance companies 

a. G-eneral Considerations 

Deductions based on insurance reserves have been 
allowed under varying statutory provisions in determin¬ 
ing the amount of the income tax liability of insurance 
companies. 

Under statutory provisions, operative before the 
Revenue Act of 1921, every insurance company 
was permitted to deduct from its gross income the 
net addition, if any, required by law to be made 
within the year to its reserve funds.^s The Reve¬ 
nue Act of 1921 and subsequent acts have classified 


Xj.s,—C. I. R. V. Pan-American 
Life Ins. Co., C.C.A.La., Ill F.2d 
,366, affirmed Helvering v. Pan- 
American Life Ins. Co., 61 S.Ct. 
310, ‘311 U.S. 272, 85 L.Ed. 183— 
Penn Mut. Life Ins. Co. v. C. I. 
B., C.C.A., 92 P.2d 9i63, followed in 
Penn Mut. Life Ins. Co. v. C. L R.. 
92 P.2d 972. 
eason for rule 

Installment settlements specifical- 
contracted for in the policy or 
indered operative under an option 
L the policy which was exercised 
iring the lifetime of insured are 
digations of the policy rather than 
)lig'ations of debt.—Penn Mut. Life 
IS. Co. V. C. I. R., C.C.A., 92 F.2d 
2, followed in Penn Mut. Life Ins. 
). V. C. I, R., C.C.A., 92 P.2d 972. 

ption exercised hy instired 

.S.—New England Mut. Life Ins. 

Co. V. Welch, D.C.Mass., 59 F.Supp. 

525, 

ader 1913 statute 

,S.—Lederer v. Penn. Mut. Life Ins. 
Co., 258 F. i81, 169 C.C.A. 167, af¬ 
firmed Penn. Mut. Life Ins. Co. v. 
Lederer, 40 S.Ct. 397, 252 U.S. 523, 
64 L.Ed. -698. 

U.S.—Equitable Life Assur. Soc. 
of U. S. V. Helvering, C.C.A., 137 
P.2d 623, affirmed Equitable Life 
Assur. Soc. of U, S. v. C. I. R., 64 
S.Ct. 722, 321 U.S. 560, 88 L.Ed. 
927, rehearing denied 64 S.Ct. ’941, 
322 U.S. 767, 88 L.Ed. 1693. 

. U.S.—^Penn Mut. Life Ins. Co. v. 
CL L R., aC.A., 92 P.2d 962, fol¬ 


lowed in Penn Mut. Life Ins. Co. v. 
C. I. R., 92 F.2d 972. 

Status fixed before death of insured 

(1) With respect to so-called ex¬ 
cess-interest payments made in con¬ 
nection with installment payments 
under express provision in the pol¬ 
icies or under options exercised dur¬ 
ing the lifetime of insured, it was 
held that, since the guaranteed-in- 
terest payments did not constitute 
deductible interest, the excess-inter¬ 
est payments were not deductible as 
interest on indebtedness.—^Penn Mut. 
Life Ins. Co. v. C. I. R., C.C.A., 92 F. 
2d 962, followed in Penn Mut. Life 
Ins. Co. V. C. I. R., 92 F.2d 972. 

(2) But in a case involving a pol¬ 

icy provision that, in the event of 
death of insured within a specified 
period, the insurance company would 
pay the principal sum, and in addi¬ 
tion the policy's full share of the 
surplus profits as apportioned by 
the insurance company, in which a 
deduction for interest paid was al¬ 
lowed, it was stated that “there may 
not have been by the terms of the 
debt an obligation to pay interest 
thereon, but the statute [providing 
for the deduction of interest] makes 
no such requirement. . . . In¬ 

terest actually paid upon an indebt¬ 
edness may originate . 
from equitable or moral considera¬ 
tions."—C. I. R. V. Lafayette Life 
Ins. Co., C.C.A., -67 F.2d 209, 213. 

11. U.S.—^Equitable Life Assur. -Soc. 
of U. S. V. C. 1. R., 64 S.Ct. 722, 
'321 U.S. 560. 88 L.Ed. 927, rehear¬ 

396 


ing denied 64 S.Ct 941, 322 U.S. 
767, 88 L.Ed. 1593. 

12. U.S.—Penn Mut. Life Ins. Co. v. 
C. I. R., C.C.A., 92 P.2d 962, fol¬ 
lowed in Penn Mut. Life Ins. Co. v. 
C. I. R., '92 F.2d 972—^Helvering v. 
Missouri State Life Ins. Co., C.C. 
A., 78 F.2d 778. 

13. U.S.—C. I. R. V. Lafayette Life 
Ins. Co., C.C.A., 67 F.2d 209. 

14. U.S.—^Helvering v. Missouri 
State Life Ins. Co., C.C.A,, 78 F.2d 
778. 

15. U.S.—Massachusetts Mut. Life 
Ins. Co. V. U. S., Ct.Cl., 53 S.Ct. 
337, 288 U.S. 269, 77 L.Ed. 739. 

16. U.S.—C. I. R. V. Dallas Title & 
Guaranty Co., C.C.A-Tex., 119 P.2d 
‘211—C. I. R. V. Monarch Life Ins. 
Co., C.C.A., 114 F.2d 314—Massa¬ 
chusetts Protective Ass'n v. U. S., 
aC.A.Mass., 114 F.2d '304. 

33 C.J. p '309 notes 93-1. 

Business reserves 

U.S.—^Maryland Casualty Co. v. U. 
S., 52 Ct.Cl. 201, modified on other 
grounds 40 S.Ct 155, 251 U.S. 342, 
i64 L.Ed. 297. 

Particular reserves for wliioh deduc- 
tiou allowable 

U.S.—^Maryland Casualty Co. v. U. S., 
40 S.Ct 1'55, 251 U.S. 342, 64 L.Ed. 
■297—C. I. R. V. Dallas Title & 
Guaranty Co.* C.C.A.Tex., 119 F.'2d 
211 . 

33 C.J. p 309 notes 95, 96. 

Farticular reserves for wMcbi deduc¬ 
tion not allowable 

U.S.—^U. S. V. Boston Ins. Co., Ct 
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insurance companies with respect to types of com¬ 
panies and have contained varying' provisions with 
respect to deductions based on insurance reserves, 
as appears more fully infra this section. 

Mutual insurance companies other than life in¬ 
surance companies. Under a statutory provision, 
which was operative before the amendment to the 
Internal Revenue Code by the Revenue Act of 
1942, for the deduction of the net addition required 
by law to be made to reserve funds in the taxation 
of mutual insurance companies other than life in¬ 
surance companies, the general plan and purpose 
of a particular compan}’ must have been consid¬ 
ered in determining whether it was a mutual in¬ 
surance company which was entitled to the de- 
duction.l^ 

b. Life Insurance Companies 

Under various revenue acts deductions based on 
insurance reserves have been allowed in determining 
the amount of the income tax liability of life insurance 
companies. 


In determining w’hether a particular reserve con¬ 
stituted a proper basis for a deduction under the 
statutory provision, which was contained in stat¬ 
utes which were operative before the amendment 
to the Internal Revenue Code §§ 201-203 by the 
Revenue Act of 1942, for the deduction from gross 
income, in computing the net income of a life in¬ 
surance company, of an amount equal to a speci¬ 
fied percentage of the mean of the reserve funds 
required by law and held at the beginning and end 
of the taxable year, it was laid down broadly that 
the rule that ambiguities in statutes imposing tax¬ 
es are to be resolved in favor of the taxpayer did 
not apply since deductions are allowed only when 
plainly authorized.^^ The term "‘reserve funds,” as 
used in such provision, included only technical in¬ 
surance reserves,that is, reserves computed on 
the basis of probability tables and an assumed rate 
of interest,^! and did not include mere solvency or 
ordinary business reserves.22 The provision did not 
include values or reserves that did not pertain di¬ 
rectly to life insurance.23 


Cl.. 46 S.Ct. 97, 269 U.S. 197, 70 
L.Ed. 232. 

33 C.J. p 309 note 98. 

17. U.S.—American Life Ins. Co. of 

Texas v. Thomas, C.C.A.Tex., 1-|6 
F.2d 4'34—C. I. R. v. Dallas Title 
& Guaranty Co., C.C.A.Tex., 119' 
P.2d 211—C. I. R- V. Monarch Life 
Ins. Co., C.C.A., 114 P.2d 314— 

Massachusetts Protective Ass'n v. 
U, S., C.C.A.Mass., 114 F.2d 304. 

18. U.S.—^American Ins. Co. of Tex¬ 
as V. Thomas, C.C.A.Tex., 146 P.2d 
434. 

19. U.S.—Helvering v. Inter-Moun¬ 
tain Life Ins. Co., 55 S.Ct. 572, 294 
U.S. 686, 79 L.Ed. 1227. 

Expressions apparently to contrary 

U.S —C. I. R. V. Pan-American Life 
Ins. Co., aC.A.La., Ill F.2d 366, 
affirmed 61 S.Ct. 210, 311 U.S. 2‘72, 
‘85 L.Ed. 183. 

Provision compared with earlier 
statutes 

U.S.—C. I. R. V. Monarch Life Ins. 
Co., C.C.A., 114 F.2d 314. 

20. U.S.—Helvering v. Inter-Moun¬ 
tain Life Ins. Co., '55 S.Ct. 572, 294 
U.S. 686, 79 L.Ed. 1227-—C. I. R. v. 
Monarch Life Ins. Co., C.C.A., 114 
P.2d 314—C. I. R. V. Oregon Mut. 
Life Ins. Co., C.C.A., 112 P.2d 468, 
affirmed 61 S.Ct. 207, 311 U.S. 267, 
85 L.Ed. I'SO—C. I. R. V. Great 
American Life Ins. Co., C.C.A., 70 
P.2d 1'33—Massachusetts Mut Life 
Ins. Co. V. U. S., CtCL, l56 F.2d 
897. 

Earlier statutes construed 

U.S.—New York Life Ins. Co. v. Ed¬ 
wards, N.Y., 46 S.Ct 436, 271 U.S. 
109, 70 L.Ed. 8*59—^Minnesota Mu¬ 
tual Life Ins. Co., 66 CtCl. 481, 


certiorari denied 49 S.Ct. 352, 279 

U. S. 856, 73 L.Ed. 998. 

21. U.S.—C. I. R. V. Monarch Life 
Ins. Co., C.C.A., 114 P.2d 314—C. I. 

R. V. Oregon Mut. Life Ins. Co., 
C.C.A., 112 F.2d 468, affirmed Hel¬ 
vering V. Oregon Mut. Life Ins. 
Co., 61 S.Ct 207, 311 U.S. 267, 85 
L.Ed. 180—Continental Assur. Co. 

V. U. S., CtCl., 8 F.Supp. 474. 

22. U.S.—C. I. R. V. Oregon Mut 
Life Ins. Co., C.C.A., 112 F.2d 468, 
affirmed Helvering v. Oregon Mut. 
Life Ins. Co., 61 S.Ct 207, 311 U. 

S. 267, 85 L.Ed. 180—Continental 
Assur. Co. V. U. S., CtCl., 8 E. 
Supp. 474. 

What constitutes solvency reserves 
“In a sense, all insurance reserves 
are solvency reserves in that they 
contribute to and safeguard the 
financial integrity and stability of 
the company. But the reserves 
which the courts have denominated 
solvency reserves and not deductible 
are sums set up to pay losses, or 
known, liquidated claims, and ordi¬ 
nary business expenses to which ev¬ 
ery business is subject. 

Such reserves have no connection 
with insurance.”—C. I. R. v. Mon¬ 
arch Life Ins. Co., C.C.A., 114‘F.2d 
314, 323. 

23. U.S.—Helvering v. Illinois Life 
Ins. Co., 57 S.Ct. 63, 299 U.S. 88, 
516, >622, 81 L.Ed. '56—Helvering v. 
Inter-Mountain Life Ins. Co., 55 
S.Ct 572, 294 U.S. 686, 79 L.Ed. 
1227—C- I. R. v. Monarch Life 
Ins. Co., C.C.A., 114 F.2d '314— 
Massachusetts Mut. Life Ins. Co. 
V. U. S., CtCl., 56 F.2d i897—Na¬ 
tional Fidelity Life Ins. Co. v. U. 
S., D.C.Mo., 4 F.Supp. 421—^Minne- 

%Q7 


sota Mutual Life Ins. Co. v. U. S., 
66 CtCl. 481, certiorari denied 49 
S.Ct 352, 279 U.S. 856, 73 L.Ed. 
998. 

Eeserves with 2 ?espect to matured 
coupons 

(1) It was held that a life insui'- 
ance company was not entitled, un¬ 
der the statute, to a deduction based 
on reserve funds set up, as required 
by law, to cover liability on matured, 
unsurrendered, and unpaid coupons 
attached to life policies, where cou¬ 
pon values were equivalent of cash 
and might be used to pay premiums, 
to procure additional insurance, to 
lessen number of annual premiums, 
or otherwise obtain insurance pro¬ 
tection.—^Helvering v. Inter-Moun¬ 
tain Life Ins. Co., 55 S.Ct. 572, 294 

U. S. 686, 79 LEd. 1227—Helvering 

V. Missouri State Life Ins. Co., C.C. 
A., 78 F.2d 778—^Helvering v. Atlas 
Life Ins. Co., C.C.A., 78 F.2d 166— 
Continental Assur. Co. v. U, S., Ct. 
Cl., 8 F.Supp. 474. 

(2) Prior to the decision by the 
supreme court in Helvering v. Inter- 
Mountain Life Ins. Co., supra, vari¬ 
ous cases had taken a contrary view. 
—C. I. R. V. Great American Life 
Ins. Co., C.C.A., 70 P.2d 133—CJ. I. R., 
V. Western Union Life Ins. Co., C.C. 
A., 61 F.2d 3<)7—C. I, R. v. Standard 
Life Ins. Co. of America, C.C.A., 47 
F.2d 218—^National Fidelity Life Ins. 
Co. V. U. S., D.C.Mo., 4 F.Supp. 421. 

Reserves for payment of matured 
policies 

Reserves carried to provide for 
payment of matured life insurance 
policies and not to meet life contin¬ 
gencies were not within the statute. 
—^Equitable Life Assur. Soc. of U. 
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While it was stated broadly that the foregoing 
provision for deduction included only reserves that 
pertained to life insurance,-^ it was held that a 
company which was taxable as a life insurance 
company was entitled to include as a basis for de¬ 
duction all technical insurance reserves required by 
law,25 even such reserves as were not life insur¬ 
ance reserves, that is, reserves maintained for 
death benefits under life insurance policies.^^ Ac¬ 
cordingly, it was held or recognized that a taxpay¬ 
er subject to taxation as a life insurance company 
was entitled to a deduction based on disabilitj^ re¬ 
serves required by law,-" with respect to combined 
life, health, and accident policies,28 and to a de¬ 
duction based on reserves required by law with re- 
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spect to accident and health policies.29 

To have been entitled to the benefit of the stat¬ 
utory deduction based on reserves, the taxpayer 
must have been a life insurance company within 
the meaning of the statute defining a life insurance 
company for income tax purposes,29 and the re¬ 
serve must have been required by law^i as con¬ 
trasted with a voluntary reserve, ^2 deductibili¬ 
ty was held not to depend on the sufficiency of the 
amount of the reserve under the law requiring it.^s 

In determining the mean of reserve funds, it was 
necessary to take as the basis one half of the sum 
of the reserves held at the beginning, and of those 
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S. V. Helvering, C.C.A,, 137 F.2d 623, 
affirmed 64 S.Ct. 722, 321 H.S. 560, 
88 L.Ed. 927, rehearing denied 64 S. 
Ct 941, 322 U.S. 767, SS L.Ed. 1*593 
—Xew England Mut. Life Ins. Co. v. 
Welch, E.C.Mass., 59 F.Supp. 535, re¬ 
versed on other grounds, C.C.A., 153 
F,2d 260. 

B^eserves included 

IT.S.—Lamana-Panno-Fallo Industri¬ 
al Ins. Co. V. C. I. R., C.C,A.La., 
127 P2d 56—C. I. R. v. Monarch 
Life Ins. Co., C.C.A., 114 F.2d 314 
—C. I, R. V. W. H. Luquire Burial 
Ass’n Co., CC.A.Ala,, 102 F.2d 89. 

24. U.S.—Helvering v, Illinois Life 
Ins. Co„ 57 S.Ct. 63, 299 U.S. 8S, 
516, 622, 81 L.Ed. 56. 

25. U.S.—C. I. R. v. Monarch Life 
Ins. Co., C.C.A., 114 F.2d 314. 

26. U.S.—C. I. B. V. Monarch Life 
Ins. Co., supra. 

27. U.S.—C. I. R. V. Monarch Life 
Ins. Co., supra. 

Estimated value of future pre¬ 
miums Waived on proof of total and 
permanent disability was not de¬ 
ductible as addition to reserve fund, 
in determining the net income of a 
life insurance company, under an 
earlier statute providing for the de¬ 
duction of the net addition, if any, 
required by law to be made within 
the year to reserve funds, in view 
of the facts that the state superin¬ 
tendent of insurance had treated the 
item as a liability and not as part of 
the general reserve, and that there 
was nothing to show that it was 
part of any reserve under the local 
law.—^Kew Tork Life Ins. Co. v. Ed¬ 
wards, H.T., 46 S.Ct. 4'36, '271 U.S. 
109, 70 L.Ed. 859. 

28. U.S.—Helvering v, Oregon Mut. 
Life Ins. Co., 61 S.Ct 207, 311 U.S. 
267, 85 L.Ed. 180. 

Policyholders disabled and those not 
disabled 

(1) Deduction was allowable both 
with respect to part of disability re¬ 
serve set apart to protect policy¬ 


holders not yet disabled and to part 
set apart to protect those already 
disabled, the liability to those al¬ 
ready disabled not being a fixed sum 
but remaining contingent.—Helver¬ 
ing V. Oregon Mut. Life Ins. Co., su¬ 
pra. 

(2) So, reserves required by state 
law to be maintained by life insur¬ 
ance companies for payment of dis¬ 
ability benefits, where disability bad 
occurred, but where continued pay¬ 
ment was contingent on continuance 
of both life and disability, were held 
to be within the statute.—C. I. R. v. 
Pan-American Life Ins. Co., C.C.A. 
La., Ill P.2d 3'66, affirmed Helvering 
V. Pan-American Life Ins. Co., 61 
S.Ct. 210, 311 U.S. 272, 85 L.Ed. 183. 
Buie apparently recognized 
U.S.—New World Life Ins. Co. v. U. 
S., 61 S.Ct. 314, 311 U.S. 620, 85 L. 
Ed. 393. 

29. U.S.—C. I. R. V. Monarch Life 
Ins. Co., C.C.A., 114 F.2d 314. 

Additional reserve for noncancella- 
ble policies 

U.S.—C. I- R. V, Monarch Life Ins. 
■Co., supra—^Massachusetts Protec¬ 
tive Ass’n V. U. S., O.C.A.Mass., 
11-4 F.2d '304. 

Other technical reserves held includ¬ 
ed in statute 

U.S.—C. I. R. V. Monarch Life Ins. 
Co., €,C.A., 114 P.2d 314. 

30. U.S.—^Lamana-Panno-Fallo In¬ 

dustrial Ins. Co. V. C. I, R., C.C.A. 
La., 127 F.2d 56. 

Determination as to status 

(1) It was held that, in order to 
entitle an insurance company to be 
classified as a life insurance compa¬ 
ny having the right to claim the 
benefit of the statutory deduction, it 
was necessary that it should have 
computed its reserves in accordance 
with the governing state law and the 
federal statute,—^Mothe Burial Ben. 
Life Ins. Co. v. Fontenot, D.C.La., 46 
F.Supp, 978. 

(2) The rule was also announced 
that a voluntary increase in reserves 
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did not render a taxpayer life insur¬ 
ance company entitled to claim the 
benefit of the deduction based on re¬ 
serves, where such taxpayer could 
not otherwise have been regarded as 
a life insurance company for income 
tax purposes,—Lamana-Panno-Fallo 
Industrial Ins, Go. v. C. I. B., C.C.A. 
La., 127 P.2d '56. 

(3) But, according to some cases, 
the term “reserve funds,” as used in 
the statutory definition of life in¬ 
surance company, did not necofssarily 
h^ve the same meaning as the term 
“reserve funds required by law,” as 
used in the provision for deductions, 
in view of the different purposes of 
the two provisions —National Pro¬ 
tective Ins. Co. V. C. I. R., C'C.A., 128 
P.2d 948, certiorari denied 63 S.Ct. 
51, 317 U.S. 055, 87 L.Ed. 527—C. I. 
R. V. Monarch Life Ins. Co., C.C.A., 
114 P.2d 314, 318. 

31. U.S.—Lamana-Panno-Pallo In¬ 
dustrial Ins. Co. V. C. I. R,, C.C.A. 
La., 127 F.2d 56—Mothe Burial 
Ben. Life Ins. Co. v. Fontenot, D. 
C.La., 46 F.Supp. 978—National 
Fidelity Life Ins. Co. v. U. S., D- 
C.Mo., 4 F.Supp. 421. 

Amount of reserve not excessive 
U.S.—Royal Highlanders v. C. I. R., 
C.aA., 138 P.2d 240. 

32. U S.—^Lamana-Panno-Pallo In¬ 
dustrial Ins. Co. V. C. I. R., C.C. 
A.La., 127 F.2a 56. 

Computation not in accordance with 
state laws 

U.S.—Mothe Burial Ben. Life Ins. 
Co. V. Fontenot, D.C.La., 46 F. 
Supp. 978. 

33. U.S.—Lamana-Panno-Fallo In¬ 
dustrial Ins. Co. V. C. I, R., C.C.A. 
La., 127 F.2d 56. 

In determining right to deduction 
It was not the function of the com¬ 
missioner of internal revenue to re¬ 
view decision of state insurance de¬ 
partment as to sufficiency of re¬ 
serves or solvency of a company.— 
Lamana-Panno-Fallo Industrial Ins. 
Co. V. O. I. R-, supra. 
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held at the end, of the taxable year, and no inter¬ 
vening time could be used as a period of rest.24 

§ 250. - Insurance Premium Rebates or 

Dividends 

Various statutory provisions imposed substantia! limi¬ 
tations on deductions by insurance companies with re¬ 
spect to premium dividends or rebates to policyholders. 

The provision of a statute for the deduction of 
the sums other than dividends paid within the year 
on policy and annuity contracts tvas regarded as 
tantamount to a direction that dividends should not 
be deducted and such direction applied to dividends 
on policy and annuity contracts.25 The provision 
that life insurance companies shall not include as 
income in an}^ year such portion of any actual pre¬ 
mium as shall have been paid back or credited to, 
or treated as an abatement of premium of, any in¬ 
dividual policyholder did not authorize the deduc¬ 
tion of cash dividends paid to policyholders which 
%vere not used by them during the year for the pay¬ 
ment of premiums,^® nor did it authorize the de¬ 
duction of overpayments of premiums by holders of 
deferred dividend or distribution policies, under 
which only such policyholders who survived until 
the completion of the distribution period and who 
had maintained their policies in force were entitled 
to share in dividends or surplus.^7 Later statutes 
made provision for deduction by mutual insurance 
companies, other than life or marine insurance com- 
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panies, of the amount of premium deposits returned 
to policyholders.^^ 

§ 251. Partnerships 

In general payments which are neither a charge on 
partnership income nor made in discharge of a partner¬ 
ship obligation are not deductible from the partners^ 
shares of partnership 'income which are taxable to them. 

In general payments which are not a charge on 
partnership income and which are not made in dis¬ 
charge of an obligation of the partnership as such 
are not deductible from the shares of the partner¬ 
ship income where they are taxable to the part¬ 
ners,and no deduction is allowable from the net 
income of a partnership which is taxable to the 
partners in proportion to their shares where such 
net income has once been duly determined.^^ 

§ 252. Year or Period in Which Deductible 

A deduction from gross income Is allowed for the year 
during which the deductible item was paid where the 
taxpayer is on a cash basis, and for the year during 
which the item accrued where the taxpayer is on an 
accrual basis. 

The income tax laws require an annual determi¬ 
nation of the net income subject to the income tax 
and it is, therefore, necessary that every deduction 
to which the taxpayer may be entitled be allocated 
to a particular year.^i A deduction may be made 
only from the gross income for the year to which 
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34. XJ.S.—^Western & Southern Life 
Ins. Co. V. Huwe, C.C.A.Ohio, 116 
F.2d 10 OS—Great Southern Life 
Ins. Co. V, C. I. R., C.C.A.Tex., 89 
F.2d 54, certiorari denied 'oS S.Ot 
18, '302 U.S. 698, 82 L.M. 539, 

IBeserve funds acgnired from anoth¬ 
er company during- year 

(1) Where in the course of the 
tax year, the taxpayer, as part of a 
reinsurance ag-reement, acquired re¬ 
serve funds of the reinsured compa¬ 
ny, it was proper to use the half 
sum of taxpayer’s own reserve funds 
held at the beginning- and at the end 
of the tax year, plus the reserve 
funds so acquired from such other 
-company which were held at the end 
of the tax year.—^Western & South¬ 
ern Life Ins. Co. v. Huwe, C,C.A. 
Ohio, 116 F.2d lOO’S. 

(2) In such a case the reinsuring 
company as taxpayer was not enti¬ 
tled to treat the reserves which the 
reinsured company held at the be¬ 
ginning of the taxable year as 
though they were then held by the 
reinsuring company.—Great South- 
«ern Life Ins. Co. v. C. .1. R., C.O.A. 
Tex., 89 F.2d 54, certiorari denied 
58 S.Ct. 16, 302 U.S. >698, 82 L.Ed. 
J39. 


Computation of reserves -under earli¬ 
er statutes 

U.S.—C. I. R. V. New York Life Ins. 
Co., C.C.A., 65 F.2d 347, certiorari 
denied Helvering v. New York Life 
Ins. Co., f>4 S.Ct. 119, 290 U.S. 682, 
78 L.Ed. -588. 

35. U.S.—^Penn Mut. Life Ins. Co. v. 
Lederer, Pa., 40 S.Ct. 397, 252 U.S. 
523, 64 L.Ed. 698. 

36. U.S.—^Penn. Mut. Life Ins. Co. 
V. Lederer, supra. 

37. U.S.—New York Life Ins. Co. v. 
Edwards, N.Y., 46 S.Ct. 436, 271 

U. S. 109, 70 L.Ed. 8o9. 

38. U.S.—MacLaughlin v. Philadel¬ 
phia Contributionship for Ins. of 
Houses from Loss by Fire, C.C.A. 
Pa., ‘73 F.3d '582, certiorari denied 
Philadelphia Contributionship for 
Ins. of Houses from Loss by Fire 

V. MacLaughlin, 55 S.Ct. 544, 294 
U.S, 718, 79 L.Bd. 1251. 

Company not within statute 
U.S.—^Keystone Automobile Club 

Casualty Co. v. Q. I. R., C.C.A., 122 
F.2d 686, certiorari denied 62 S.Ct. 
799, '31'5 U.S. 814, tge L.Ed. 1213. 
Interest on invested deposits 
U.S.—Jewelers’ Safety Fund Soc. v. 
Edwards, C.O.A., 24 P.2d 385. 

39. U.S.—Autenreith v. Commls- 
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sioner of Internal Revenue, C.C.A., 
115 F.2d 856. 

Deduction of partner 
A partner who has included in his 
gross income that part of the pro¬ 
ceeds of the sale of partnership 
property which belongs to the part¬ 
nership is entitled to a deduction 
from his gross income of such part 
of the proceeds.—Reinschmidt v. C. 
I. R., C.C.A.Ga., 28 P.2d 660. 

40. U.S.—Hill V. C. I. R., C.aA., 38 
F.2d 165, certiorari denied Hill v. 
Lucas, 50 S.Ct 460, 281 U.S. 761, 
74 L.Bd. 1170. 

Under Revenue Ac-ts of 1916 and 
1918, congress intended that an in¬ 
dividual should have every deduction 
from partnership income that he 
might take from his individual in¬ 
come unless the contrary clearly ap¬ 
peared.—Craik v. U. S., Ct.Cl., 31 F. 
Supp. 132. 

41. U.S.—Athens Roller Mills v. C. 
I. R, C.C.A., 136 F.2d 125—Penn v. 
Robertson, C.C.AN.C., 115 F.2d 
167. 

Requirement of annual determina¬ 
tion see infra § 621. 

Short term return 

(1) When, by a shift from a fiscal 
year to a calendar year basis, a 
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it is properly attributable.^ 2 Yke general rule as 
embodied in the income tax statutes is that a de¬ 
duction is to be allocated to the year in which it 
was paid or incurred, or paid or accrued.^^ An ex¬ 
ception to this general rule is provided where the 
deduction must be allowed in a year other than that 
in which it was paid or incurred in order clearly to 
reflect income.^^ 

The method of accounting employed by the tax¬ 
payer, that is, whether he is on a cash or accrual 
basis, is usually determinative in a broad sense, as 
to the year to which a particular deduction should 


be allocated.^^ A taxpayer keeping his books or 
doing business on a cash basis may claim as de¬ 
ductions from gross income for a tax year only 
those items actually paid during that tax year.^® 
Giving a note does not constitute payment for 
this purpose.^'^ Where the taxpayer keeps his 
books on an accrual basis, a deduction is to be al¬ 
located and allowed only in the year in which the 
liability was incurred, regardless of when it was 
paid.^S 

A liability does not accrue as long as it remains 
unsettled and contingent.^^ Before a liability can 


short term return becomes neces¬ 
sary, the net income for short term 
is properly reflected by a fair ap¬ 
portionment of all annual taxes and 
deductions.—Allen v. Atlanta Stove 
Works. C.C.A.Ga., 1*38 P.2d 4'52. 

(2) Taxpayer chang-ing: from fiscal 
to calendar year could deduct stat¬ 
utory proportion of fiscal year’s loss 
from subsequent calendar year’s in¬ 
come, as against contention that 
three-month interval between end of 
fiscal and beginning* of calendar year 
constituted “succeeding taxable 
year” within deduction statute.—C. 
I. R. V. Death Valley R. Oo., C.C.A., 
62 F.2d 160. 

42. U.S.—^Burnet v. Thompson Oil & 
Gas Co., 51 S.Ct 418, 283 U.S. 301, 
75 L.Ed. 1049, 

Erroneous allowance 

(1) Where taxpayer subdivided 
real estate and disposed of lots over 
a period of years, an improper de¬ 
duction from gross receipts from 
specific piece of property sold in one 
year could not be corrected by re¬ 
fusing a deduction on sale of differ¬ 
ent piece of property in subsequent 
year, for purpose of determining 
taxable income in the latter year.— 
C. I. R. V. Laguna Land & Water 
Co., aC.A., 118 F.2d 112. 

(2) Wliere taxpayer claimed and 
was allowed a deduction in 1917, and 
the time to claim an additional tax 
for 1917 had expired, the taxpayer 
was estopped to claim that the de¬ 
duction should properly be allowed 
in 1918.—Giant Furniture Oo. v. U. 
S., CtCl., 9 F.Supp. 58'5. 

43. U.S.—'C. I. R V. Security Flour 
Mills Co., C.C.A., 13'5 F.2d 165, af¬ 
firmed 64 S.Ct. 596, ‘321 U.S. 281, 
'88 L.Ed. 725—^Helvering v. Cannon 
Valley Milling Co., C.C.A., 129 P.2d 
642. 

44. U.S.—Cassatt v. €. I. R., C.C.A., 
137 F.2d 745. 

Exception should be strictly con¬ 
strued 

U.S.—Helvering v. Cannon Valley 
Milling Co., C.O.A., 129 F.2d '642. 
Cases to which applicable 

It was intended to authorize ex¬ 


ception only in cases in which tax¬ 
payer pays in one year interest or 
rental or other items for a period of 
years, and in other instances of that 
character, in order to prevent dis¬ 
tortion of taxpayer's income.—C. 1. 
R. V. Security Flour Mills Co., C.C. 
A., 13-5 F.2d 165, affirmed 64 S.Ct. 
596, 321 U.S. 281. 88 L.Ed. 1*725. 

Relationship between deductible 
item and business transaction in 
some year other than one in which it 
was paid or finally accrued is not 
sufficient, but there must be in addi¬ 
tion a situation which clearly con¬ 
vinces that unless such deduction 
item is transferred, there would be 
a distortion of income of taxpayer 
for one or both years which would 
amount to an injustice either to tax¬ 
payer or to government.—Helvering 
v. Cannon Valley Milling Co., C.C. 
A., 129 P.2d 642. 

Compliance -with regulations 
U.S.—Helvering v. Cannon Valley 
Milling Co., supra. 

45. U.S.—Planet Line v. C. I. R., C. 
C.A., 89 F.2d 16. 

Cash and accrual methods general¬ 
ly see infra §§ 620-628. 

46. U.S.—Eckert v. Burnet, 51 S.Ct 
373, 283 U.S. 140, 75 L.Ed. 911. 

D.C.—Mann v. C. I. R., '35 P.2d 873, 
'59 App.D.C. 103. 

47. U.S.—Eckert v. Burnet, 61 S.Ct. 
373, 2'S‘3 U.S. 140, 75 L.Ed. 911— 
Hart V. a I. R, C.C.A., >54 P.2d 
848. 

48. U.S.—^Dixie Pine Products Co. 

V, C. I. R., C.O.A., 64 S.Ct 364, 320 
U.S. 616, 88 L.Ed. 270—Brown v. 
Helvermg, 54 S.Ct 3'56, 291 U.S. 
193, 78 L.Ed. 725—C. I. R. v. 

Blaine, Mackay, Lee Co., C.C.A., 
141 P.2d 201—C. I. R. V. Security 
Flour Mills Co., C.C.A., 135 F.2d 
165, affirmed 64 S.Ct 596, 321 U.S. 
'281, 88 L.Ed. 72'5—Eckert v. C. I. 

R. , C.C.A., 42 F.2d 158, affirmed 51 

S. Ct 373, 283 U.S. 140, 75 L Ed. 
911—Miller & Vidor Lumber Co. v. 
O. I. R, C.'C.A., -39 P.2d 890. cer¬ 
tiorari denied Miller & Vidor Lum¬ 
ber Co. V. Burnet, 51 S.Ct. 36, 2'82 
U.S. 864, 75 L.Ed. 764. 
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Entry on books 

Charges incurred in one year, but 
not entered on books until later year, 
are deductible when incurred, not 
when entered.—Orono Pulp & Paper 
Co. V. U. S., D.C.Me., 34 F 2d 714. 
Reserve for income tax 

U. S.—U. S. V. Anderson, Ct Cl., 46 
S Ct 131, 269 U.S. 422, 70 L.Ed. 
347. 

Interest 

(1) A taxpayer who operates on 
the accrual basis may deduct for in¬ 
terest accrued during the current 
year, but not for interest paid dur¬ 
ing the current year which accrued 
earlier.—Cumberland Glass Mfg. Co. 

V. U. S., CtCl., 44 F.2d 433. 

(2) Under an earlier statute, it 
was held that the taxpayer had the 
option of claiming a deduction ei¬ 
ther in the year during which the in¬ 
terest liability accrued or the year 
during which it was paid.—Brilliant 
Coal 'Co. V. U. S., 59 CtCl. 481, ap¬ 
peal dismissed U. S. v. Brilliant Coal 
Co, 46 S.Ct 12, 269 U.S. '588, 70 L. 
Ed. 427. 

Reserve for discounts 

Taxpayer keeping books on accru¬ 
al basis was held entitled to deduct 
from accounts outstanding at end of 
year reserve properly set up in ac¬ 
cordance with experience to take 
care of discounts, but was held not 
entitled to deduct discounts actually 
allowed in succeeding year.—Vir- 
ginia-Lmcoln Furniture Corporation 
V. C. I. R., C.C.A., 56 F.2d 1028. 

The taxpayer's failure to deduct 
the liability during the year in 
v/hich it accrued does not warrant 
allowing the deduction for the year 
during which it was paid.—Planet 
Line v. C. I. R., C.C.A., .89 F.2d 16. 

49. U.S.—Brown v. Helvering, '54 S. 
Ct. 3-56, 291 U.S. 193, 78 L.Ed. 725 
—C. I. R. V. Blaine, Mackay, Lee 
'Co., a'C.A., 141 F.2d 201. 

Refunds of unconstitutional tax 
Where taxpayer, who kept books 
on accrual basis, obtained temporary 
injunction restraining collection of 
processing tax in 1935, but continued 
to collect from his vendees amounts 
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be treated as accrued and deductible from g-ross in¬ 
come, it must be reasonably certain that it will be 
necessary to pay it and reasonably ascertainable as 
to amount^0 A deduction may be taken only for 
the year during which the liability became fixed and 
certain, although the transaction which occasioned 
the liability occurred in a prior year.^i A deduc¬ 
tion should be accrued and allowed for the year 


§ 25 

when all the events have occurred which fix th 
liability, even though the amount is uncertain.® 
However, where even an approximate valuatio 
cannot be made, the deduction cannot be taken.^ 
The fact that the taxpayer keeps his books on a 
accrual basis does not entitle him to deduct in th 
current year for a future liability.^^ 


2. Expenses. 


§ 253. In General 

Provision is made in the income tax statutes for 
the deduction of certain expenses in computing net in¬ 
come, and only such expeinses as are specified by statute 
may be deducted. 

The Internal Revenue Code, 26 U.S.C.A. § 23 (a), 
and similar statutes, provide for the deduction of 
certain expenses from gross income in computing 


net income.®^ The right to deduct expenses doe 
not exist in the absence of statutory authorization,^ 
and the taxpayer will not be permitted to deduc 
as expenses items which are not shown to be ex 
penditures within the terms of the statute.®'^ Dou 
ble deductions, for the same expenditures are to b( 
avoided if possible.^® 


equal to tax until the tax act was de¬ 
clared unconstitutional, and in the 
years 1936, 1937, and 19‘38 voluntari¬ 
ly repaid amounts collected to some 
of vendees for purpose of retaining 
good will, amounts so disbursed 
were deductible from gross income 
of 1936, 1937, and 1938 respectively, 
but not from that of 1935.—C. I. R. 
V. Security Flour Mills Co., C.C.A., 
135 F.2d 165, affirmed 64 S.Ct. 596, 
321 U.S. 281, 88 L.Ed. 725. 

50. U.S.—C. I. R. V. Brooklyn Radio 
Service Corporation, C.C.A., 79 F. 
2d 833. 

Whether or not liability has been 
entered on the taxpayer's books is a 
relevant factor in this connection.— 
C. I. R. V. Brooklyn Radio Service 
Corporation, supra. 

51. U.S.—Spencer, White & Prentis 

V. C. I. R, C.C.A., 144 F.2d 45, cer¬ 
tiorari denied 65 S.Ct. 269, 323 U.S. 
780, 89 L.Ed. 62'3—-C. I. R. v. 

Blaine, Mackay, Lee Co., C.C.A., 
141 F,2d 201—C. I. R. v. Security 
Flour Mills Co., C.C.A., 13 5 F.2d 
165, affirmed 64 S.Ct. 596, 321 U.S. 
281, 88 L.Ed. 725—Highland Milk 
Condensing Co. v. Phillips, CC.A. 
Pa., 34 F.2d 777, certiorari denied 
50 S.Ct. I'o'S, 2S0 U.S. 608, 74 L.Ed. 
652—Mineral Mining Co. v. U. S., 
D.'C.Wis., 46 F.Supp, 503, affirmed, 
C.C.A., 143 P.2d 51. 

U.C.—Price Iron & Steel Co. v. Bur¬ 
net, 45 P.2d 921, 60 App.D.C. 3. 
Iiitigated liability 

(1) Corporation committing 

breach of contract in 1919 and set¬ 
ting up in books reserve for liability 
and filing return on accrual basis 
could not deduct from income for 
such year amount established by 
judgment rendered subsequently.— 
Lucas v. American Code Co., 60 S.Ct 
202, 280 U.S. 446, 74 L.Ed. 538, 67 
A.L.R. 1010. 
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(2) Judgment recovered in 1919, 
paid on affirmance in 1921, was held 
not deductible for income tax pur¬ 
poses in 1919, notwithstanding books 
were kept on accrual basis.—Consol¬ 
idated Tea Co. v. Bowers, D.C.N.Y., 
19 P.2d .382. 

52. U.S.—Baltimore & O. R. Co. v. 
C. 1. R., O.C.A., 7*8 F.2d 456. 

53. U.S.—C. I. R. V. U. S. Trust Co. 
of New York, C.C.A., 143 F.2d 243, 
certiorari denied U. S. Trust Co. v. 
C. I. R. 65 S.Ct 62, 323 U.S. 727, 
'89 L.Ed. 584. 

54. U.S.—Lichtenberger - Ferguson 
Co. V. Welch, D.C.Cal., 49 F.2d 304, 
modified on other grounds, C.C.A., 
54 F.2d 570. 

55. U.S.—La Pointe v. U. S., C.C.A. 
Mich., 128 F.2d 102—U. S. v. Amal¬ 
gamated Sugar Co., C.C A.Utah, 72 
F.2d 755. 

Expenses as losses see infra § 299. 
Consolidation, of income 

If the government consolidates in¬ 
come of two or more taxpayers for 
purposes of income tax, there should 
also be a consolidation of deductible 
expenses.—C. I. R, v. Smith, C.C.A., 
136 P.2d 656. 

Statutory design 

The federal income tax is designed 
to tax net income determined from 
gross income less such items as nec¬ 
essary expenses incurred m earning 
it.—Helvering v. F. & R. Lazarus & 
Co., 60 S.Ct 209, 308 U.S. 252, 84 L. 
Ed. 226. 

Community and separate income 
Where part of taxpayer's gross in¬ 
come was community income and 
part separate income, the allocation 
of all expenses against the gross in¬ 
come to the community income was 
error, since expenses should have 
^been apportioned,—McFaddln v. C. 
I. R., C.C.A., 148 F.2d 670, 
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50. U.S.—Merchants Bank Bldg. Cc 
V. Helvering, C.C.A., 84 F.2d 478- 
Barbour Coal Co. v. C. 1. R, C.C.A. 
74 F.2d 163, certiorari denied *5 
S.Ct -643, 295 U.S. 731, 79 L.Ed 
1680. 

Exempt income 

Expenses paid or incurred in earn 
ing exempt income are not deduct! 
ble.—Lewis v. C. I. R., C.C.A., 47 F 
2d 32. 

Iiiteral terms 

Where congress has used litera 
terms in specifying allowable deduc 
tions, ordinarily their literal mean 
ing will be accepted by the courts.— 
Wallace v. C. I. R., Q.C.A., 144 F.2c 
407. 

Taxability of recipient 

In determining whether payments 
by corporation are deductible fronr 
income as expenses, fact that recipi¬ 
ents of payments are immune froii 
taxation should not affect result.— 
Amtorg Trading Corporation v. C. I 
R., C.C.A., 65 F.2d 583. 

57. U.S.—Reinschmidt v. C. I. R. 

C.C.A.Ga., 28 F.2d 660. 

Discrepancy in bank balance 

Taxpayer was not entitled to de 
duct discrepancy between bank bal 
ance shown by cash book and b: 
books of bank, where ex'penditur- 
was not shown.—Reinschmidt v. C 
I. R., supra. 

Distribution of profits 

Payments of alleged “expenses 
which are in fact a mere cover fo 
distribution of profits are not de 
ductible.—Botany Worsted Mills "v 

U. S., -CLCl, 49 S.Ct. 129, 278 U.S 
282, 73 L.Ed. 379—National Con 
tracting Co. v. C. I. B., G.C.A., 105 E 
3d 488—Amtorg Trading Corporatio] 

V. C. I. R., -C.C.A, 65 F.2d 533. 

58- U.S.^—Baltimore & O. R< -Co. i 

C. I. R., C.C.A., 78 F.2d 466. 
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Foreign inxpayers. Under the Internal Revenue 
Code, 26 U.S.C.A. § 119 (b), and similar statutes, 
in computing the net taxable income of foreign tax¬ 
payers on income from sources within the United 
States, from gross income there may be deducted 
the expenses property apportioned or allocated 
thereto and a ratable part of any expenses which 
cannot definitely be allocated to some item or class 
of gross income.^9 In the case of a foreign corpo¬ 
ration, under the Internal Revenue Code, 26 U.S. 
C.A. § 232, the deductions are allowed only if, and 
■to the extent that, they are connected with income 
from sources within the United States. The prop- 
.er apportionment and allocation of the deductions 
with respect to sources within and without the Unit¬ 
ed States is to be determined as provided in 26 
U.S.CA, § 119.60 

Reimbursement or compensation hy insurance or 
^otherwise. Ordinarily expenses are not deducti¬ 
ble where compensated for by insurance or other¬ 
wise but an extremely slight possibility of re¬ 
imbursement is insufficient to preclude deductibili- 
-.ty.62 

§ 254. Expenses of Trade or Business Gen¬ 
erally 

a. In general 


b. Carr>dng on trade or business 

c. Ordinary and necessary expenses 

a. In G-eneral 

Trade or business expenses are deductible under 
statute. 

The Internal Revenue Code, 26 U.S.C.A. § 23 
(a) (1), and similar statutes, authorize the deduc¬ 
tion of all the ordinary and necessary expenses paid 
or incurred during the taxable year in carrying on 
any trade or business.63 These statutes should be 
broadly construed to facilitate business,®^ but such 
statutes do not make deductible all expenses of ev¬ 
ery business transaction^^ or expenses of a busi¬ 
ness other than that in which the taxpayer is en¬ 
gaged. 6 6 

Illegality; public policy. The generally accepted 
meaning of the language used in the statutes au¬ 
thorizing deduction of trade or business expenses 
has been narrowed in order that tax deduction con¬ 
sequences might not frustrate sharply defined na¬ 
tional or state policies proscribing particular types 
of conduct determination of the situations which 
belong in this category depending on the peculiar 
circumstances of each case.^S An expenditure is 
not, however, rendered nondeductible as a business 


69. Home office greneral expenses of 
a British trust company have been 
held ratably deductible under this 
provision of the statute.—Third 
Scottish American Trust Co. v. U. 
S., CtCl., 37 F.Supp. 279. 

60- U.S.—^Commercial Union Assur. 

Co. V. C. I. B,, C.C.A., 144 F.2d 994. 
61. U.S.—^All Russian Textile Syn¬ 
dicate V. C. I. R, C.C.A, 62 F.2d 
614, certiorari denied 53 S.Ct. 6'96, 
289 U.S. '752, 77 L.Ed. 1497—Glen- 
idinning*, McLeish & Co. v. C. I. R., 
C.CA., 61 F.3d 950. 

Losses compensated by insurance or 
otherwise see infra § 287. 

^2. U.S,—C. I. R. V, The Hub, Inc., 

C.aA., 68 F.2d 349. 

U.S.—C. I. R. V. Heininger, 64 
S.Ct, 249, 320 U.S. 467, 8i8 L.Ed. 171 
—Hig-gms V. C. I. R., C.C.A, 143 
F.2d i654. 

33 C.J. p 306 note 62. 

Certainty or approximation 

Absolute certainty in fixing* tax¬ 
payer's business expenses in com¬ 
puting income taxeb is not required, 
but rather as close an approximation 
as possible will sufilce.—U. S. v. 
Schenck, C.C.A.N.T., 126 F.2d 702, 

certiorari denied Moskowitz v. U. S., 
62 S.Ct. 1309, 316 U.S. 705, 86 L.Ed. 
1773. 

ISffect of statute relating to sales or 
exchanges of stock 
Revenue Act of 1932 § 23 (2), pro¬ 


viding that losses from sales or ex¬ 
changes of stocks and bonds which 
are not capital assets shall be al¬ 
lowed only to the extent of the 
gains from such sales or exchanges 
does not conflict with the statute 
providing for the deduction of all 
ordinary and necessary expenses of 
a trade or business.—^Winmill v. C. 
I. R., C.C.A., 93 F.2d 494, reversed on 
other grounds 59 S.Ct. 45, 305 U.S. 
79, 83 L.Ed. 52. 

Particular business to be considered 
Actual expense of conducting 
business and actual expenditures for 
improvements and betterments to be 
deducted therefrom, together with 
method of ascertainment thereof in 
determination of deductions for 
business expenses for income tax 
purposes under statute, are to be 
determined from consideration of the 
particular business involved.— 
Northern Pac. Ry. Co. v. Helvering, 
C.C.A., 83 F.2d 50'8. 

64. U.S.—White V. C. 1. R., C.C.A., 
61 F.2d 726—A. Harris & Co. v. 
.Lucas, C.C.A., 48 F.2d li87- 

65. U.S.—U. S. V. Pyne, CtCl., 61 S. 
Ct. 893, 813 U.S. 127, 85 L.Ed. 1231 
—Higgins V. C. I. R, 61 S.Ct. 4'75, 
312 U.S. 212, 8-5 L.Ed. 783, rehear¬ 
ing denied 61 S.Ct. 728, 312 U.S. 
714, 85 L.Ed. 1145. 

Piuaucial interest 

It IS not enough to incur expenses 
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in the active concern over one’s own 
financial interest.—Deputy v. Du¬ 
pont, Del, 60 S.Ct. 363, 308 U.S. 488, 
84 L.Ed. 416—Helvering v. Wilming¬ 
ton Trust Co., C.C.A., 124 F.2d 15 6, 
reversed on other grounds 62 S.Ct. 
984, '316 U.S. 164, 86 L.Ed. 13'52. 

66. U.S.—Helvering v. Highland, C. 
C.A, 124 F.2d 556. 

67. U.S.—C. I. R, V. Heininger, 54 
S.Ct. 249, 320 U.S. 467, 88 L.Ed. 
171. 

Effect of reenactment of statute 
Reenactment of such statutes 
without changing ambiguous lan¬ 
guage relating to deduction of busi¬ 
ness expenses has been construed to 
indicate the intent of congress to 
acquiesce in administrative regula¬ 
tions prohibiting deductions of ex¬ 
penses in connection with certain 
activities regarded as contrary to 
public policy.—Sunset Scavenger Co. 
V. C. I. R., C.C.A., 84 P.2d 453. 
Expenses of criminal commerce 
If profits from criminal commerce 
constitute income, it has been held 
that taxable portion thereof must be 
reached by deducting expenses of 
carrying on business.—Steinberg v, 
U. S., C.C.A.N.y., 14 P.2d 564. 

66. U.S.—C. I. R. V. Heininger, 64 

S.Ct. 349, 320 U.S. 467, 83 L.Ed. 
T71. 
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expense merely because it bears a remote relation 
to an illegal act,®^ particular!}" in view of the lan¬ 
guage of the statute providing for deduction of 
business expenses without expressly referring to 
the lawful or unlawful character of such expens- 
esJO 

b. Carrying on Trade or Business 

To be deductible as business expenses in computing 
net income, it is essential that the expenses have been 
paid or incurred in carrying on a trade or business. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
23 (a), and similar statutes, authorizing deduction 
of expenses in carrying on any trade or business, 


a taxpayer, to be entitled to such deduction, must 
be actually engaged in carrying on a trade or busi¬ 
ness the expenses sought to be deducted must re¬ 
late to the carrying on of a business ,*'^2 ^nd must 
be directly connected with the carrying on of the 
taxpayer’s business.'^S Whether the activities of a 
taxpayer place him in the category of one engaged 
in '^carrying on a business” within the meaning of 
the statute is largely a matter of degree,deter¬ 
mination as to whether such activities amount to 
“trade” or “business,” or to “carrying on a trade 
or business,” within the statute requiring an ex¬ 
amination of the facts in each case."^^ 

However, certain factors remain of lasting evi- 


Types of expenses held not de¬ 
ductible include: 

(1) Moneys paid by farmers’ co¬ 
operative corporation as so-called 
patronage dividends out of its earn¬ 
ings in violation of state law.—Gal¬ 
latin Farmers Co. v. C. I. E,, C.C.A., 
132 F.2d 706. 

(2) Money paid for certain types 
of lobbying and political pressure 
activities with a view to influencing 
legislation.—Textile Mills Securities 
Corporation v. C. I R, 62 S.Ct. 272, 
314 U.S. 326, 86 L.Ed. 249—Sunset 
Scavenger Go. v. C. I. R., C.C.A., 84 
F.2d 45-3. 

(3) Payments made for exerting 
political influence for taxpayer’s ben¬ 
efit.—Harden Mortg. Loan Co. v. C, 
I. R., 137 F2d 282, certiorari denied 
64 S.Ct. 206, 320 U.S. 791, 88 L.Ed. 
476—Rugel v. C. I. R., C.C.A., 127 
F.2d 39'3. 

69. U.S.—C. I. R V. Heininger, S. 
Ct. 249, 320 U.S. 467, 88 L.Ed. 171. 

70. U.S.—C. I. R. V. Heininger, su¬ 
pra. 

71. U.S.—City Bank Farmers Trust 
Co. V. Helvenng, 61 S.Ct. 896, 313 
U.S. 121, 85 L.Ed. 1227—Humph¬ 
reys V. C. I. R., C.C.A., 125 F.2d 
340, certiorari denied 63 S.Ct. 28, 
317 U.S. '637, 87 L.Ed. >513. 

72. US—U. S. V. Pyne, Ct.CL, 61 
S.Ct. 893, 3r3 U.S. 127, 85 L.Ed. 
1231—Higgins V. C. I. R., 61 S.Ct. 
475, 312 U.S. 212, 85 L.Ed. 783, re¬ 
hearing denied 61 S.Ct. 728, 312 U. 
S. 714, -85 L.Ed. 1145—Helvering v. 
Highland, C.C.A., 12'4 F.2d '5'56. 

The origin and nature and not the 

legal form of expense sought to be 
deducted determines applicability of 
the statute.—Interstate Transit 
Lines v. C. I. R., 63 S.Ct. 1279, 319 
U.S. 590, >87 L.Ed. 1607, rehearing de¬ 
nied 64 S.Ct. 26, 320 U.S. 809, 88 L. 
Ed. 489. 

7a U.S.—Higgins v. 0. I. R., 61 S. 
Ct. 475, 312 U.S. 212, 86 L.Ed. 78'3, 
rehearing denied 61 'S.Ct. 728, 312 

U. S. 714, 8-5 L.Ed. 1145—McDonald 

V. C. I. R., C.C.A., 139 F.2d 400, 


affirmed 65 S.Ct. 96, 323 U.S. 57, 89 
L.Ed. 68, 155 A.L.R. 119—Ross v. 
C. I. R., C.C.A., 125 F.2d 767, cer¬ 
tiorari denied 62 S.Ct. 1279, 31>6 

U. S. 685. 86 LEd. 1757—Helvering 

V. Wilmington Trust Co., C.C.A., 
124 P.2d 156, reversed on other 
grounds 62 S.Ct. 984, 316 U.S. 164, 
86 L.Ed. 1352. 

Benefit to taxpayer 

Where stockholder borrowed 
shares sold by him to corporation’s 
executive committee in order that 
committeemen might have financial 
interest in corporation, and subse¬ 
quently borrowed other shares to re¬ 
pay original lender, agreeing to pay 
new lender a sum equivalent to divi¬ 
dends on stock plus taxes accruing 
against lender by reason of agree¬ 
ment, payments made were not de¬ 
ductible by stockholder as ‘‘expens¬ 
es incurred in carrying on business” 
within the statute because they did 
not proximately result from his 
business, but from business of cor¬ 
poration, and this notwithstanding 
that stockholder might benefit.— 
Deputy V. Du Pont, Del., 60 S Ct. 363, 
'308 U.S. 488, 84 L.Ed. 416. 

74. U.S.—^City Bank Farmers Trust 
Co. V. C. I. R., C.C.A., 112 F.2d 457, 
affirmed City Bank Farmers Trust 
■Co. V. Helvering, 61 S.Ct. 896, 313 
U.S. 121, 85 L.Ed. 122’7. 

75. U.S.—U. -S. V. Pyne, Ct.CL, 61 
S.Ct. 893, 313 U.S. 127, 85 L.Ed. 
1231—Higgins v. C. I. R., 91 S.Ct. 
475, 312 U.S. 212, 85 L.Ed. 783. re¬ 
hearing denied 61 S.Ct. 728, 312 U. 
S. 714, 8'5 L.Ed. 1145. 

Carrying on or doing business with¬ 
in corporation excise tax statutes 
see infra § 521. 

Statutory words and plirase con¬ 
strued 

(1) The words “carrying on any 
trade or business’’ have been con¬ 
strued to mean holding one’s self 
out to others as engaged in the sell¬ 
ing of goods or services.—Deputy v. 
Dupont, Del., 60 S.Ct. 3G3, '308 U.S. 
488, 84 L.Bd. 416—Helvering v. 

Highland, C.C.A., 124 P.2d 556. 
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(2) Broad definition of “business” 
as embracing everything about 
which a person can be employed, or 
whatever engages the time, atten¬ 
tion, and labor of men in order to 
conserve what they have or to avoid 
loss, has been held inapplicable as 
regards the meaning of the word 
“business” in the statutory phrase 
authorizing the deduction of busi¬ 
ness expenses.—^U. S. v. Pyne, CtCL, 
61 set. 893, -313 U.S. 127, '85 LEd. 
1231—Higgins V. O. I. R., 61 S.Ct. 
475, 312 U.S. 212, 85 'LEd. 783, re¬ 
hearing denied 61 S.Ct. 728, 312 U.S. 
714, 85 L.Bd. 1145. 

(3) Prior cases in the lower fed¬ 
eral courts, however, had given the 
word a broad definition. 

US.—Cecil V. C. I. R., C.C.A., 100 F. 

2d '896—Union Trust Co. v. C. I. 

R, CCA., 54 F.2d 199, 201. 

D.'C.—Doggett V. Burnet, 65 F.2d 191, 

193, 62 App.D.C. 10'3. 

(4) Definition of “business,” as 
dependent on whether enterprise is 
profitable or has prospects of being 
profitable, has been held too restric¬ 
tive an interpretation of internal 
revenue statute.—^Doggett v. Bur¬ 
net, supra. 

By whom determined 

The bureau of internal revenue 
has the duly of determining what is 
carrying on a business within stat¬ 
ute subject to reexamination of facts 
by board of tax appeals and ulti¬ 
mately to review on the law by 
courts on which jurisdiction is con¬ 
ferred.—^Higgms V. C. I. R., 61 S.Ct. 
475, 312 U.S. 212, '8'5 L.Ed. 783. re¬ 
hearing denied 61 S.Ct. 728, '312 U.S. 
714, 85 L.Ed. 11'46. 

Apportioning or allocating expenses 

Whore some of taxpayer’s activi¬ 
ties amount to “carrying on busi¬ 
ness” within the statute, while other 
activities do not, in determining the 
deduction of business expenses those 
properly attributed to business may 
bo apportioned or allocated.—Hig¬ 
gins V. 0. I. R., supra. 

Bstate 

(1) In determining whether de- 
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dentiary importance in determining whether the 
taxpayer is engaged in ^‘trade’^ or ‘‘business^’ or '‘in 
carrying on a trade or business” within the stat¬ 
ute,*^® such as the profit motive and the presence of 
businesslike policies,the taxpayer's intention, 
his willingness to invest time and capital on the fu¬ 
ture outcome of the enterprise whether it be suc¬ 
cessful or unsuccessful,and the maintenance of 
a separate office.8<> On the other hand, matters 
held not important or determinative in ascertaining 
whether the taxpayer’s activities place him in the 
category of one engaged in “trade” or “business” 


or “in carrying on trade or business” within the 
statute include the reasonableness of the taxpayer’s 
belief that profit will be realized^^ and that sub¬ 
stantial losses, rather than some net profit, have re- 

sulted.-S2 

A passive recipient of income or a mere investor 
either in his own capacity or through an agent is 
not regarded as “carrying on a trade or business.”^^ 
Similarly the process of supervising one’s own es¬ 
tate or an estate in which one acts as trustee for 
another, with incidental buying, selling, and advis¬ 
ing, does not constitute “carrying on a business.”^^ 


duction IS to be allowed to an estate, 
the same criteria are used for activ¬ 
ities of the estate as for an individ¬ 
ual’s activities.—Helvering v. High¬ 
land, C.C.A., 124 F.2d 656. 

(2) Pact that an estate may be 
large and the work required in man¬ 
agement of numerous security in¬ 
vestments may be continuous and 
-extended does not require a finding 
that such management constitutes 
•"‘carrying on a business” within 
statute.—^Wilcox v. C. I. R., C.C.A, 
119 P.2d 899. 

Scheme for tax evasion. 

To constitute a bona fide “busi¬ 
ness,” the expenses of operation and 
the facts as a whole must exclude 
a finding that the enterprise was 
only a scheme for tax evasion.— 
Cecil V. C, I. R., C.C.A., 100 P.2d 896. 

Skilled person, in so far as he may 
be regarded as holding himself out 
to others as engaged in selling serv¬ 
ice, has been held to be engaged in 
business within the statute.—Daily 
Journal Co. v. C. I. R., O.C.A, 1'3'5 P. 
2d 687. 

76. U.S.—Helvering v. Highland, C. 

C.A, 124 F.2d 5‘56. 

'77. U.S.—Helvering v. Highland, 

supra. 

33 C.J. p 306 note 67. 

--Gross receipts and expenditures 
compared 

If gross receipts from an enter¬ 
prise are practically negligible in 
comparison with expenditures over a 
long period of time, inference may 
be compelled that taxpayer's real 
motives were personal pleasure so 
.as to preclude deduction of expenses. 
—Cecil V. €. I. R., C.C.A., 100 F.2d 
896. 

78. U.S.—Thacher v. Lowe, D.C.N. 

Y., 288 F. 994. 

Relation of receipts to expendi- 
tures may determine the intention 
of the taxpayer.—Thacher v. Lowe, 
supra. 

^Gonclusiveness 

The taxpayer’s intention is import- 
,ant, but not necessarily controlling, 
.•since nature of enterprise and flnan- 
.cial result may be even more import¬ 


ant.—Cecil V. C. I. R., C.C.A., 100 F. 
2d 896—Thacher v. Lowe, D.C.N.Y., 
288 F. 994. 

79- D.O.—^Doggett v. Burnet, 66 F. 

2d 191, 62 App.D.C. 103. 

80. U.S.—Helvering v. Highland, C. 
C.A, 124 F.2d 556. 

SI. D.C.—Doggett V. Burnet, 65 F. 

2d 191, 62 App.D.C. 103. 

SSL U.S.—Cecil V. C. I. R., C.C.A, 
100 F.2d 896. 

33 C.J. p 306 note 67 [a]. 

83. U.S.—City Bank Farmers Trust 
Co. V. C. I. R., C.C.A., 112 F.2d 457, 
affirmed City Bank Farmers Trust 
Co. V. Helvering, 61 S.Ct. 896, '313 
U.S. 121, 85 L.Ed. 1227. 

Receipt of oil royalties 
U.S.—Moynier v. Welch, O.C.A.Cal., 
97 F.2d 471. 

Investment acti'vities considered 

(1) Ho case of private investment 
management can as a matter of law 
constitute a “business” as that term 
is used in the statute.—Helvering v. 
Highland, C.C.A., 124 F.2d 556. 

(2) Whether taxpayer's invest¬ 
ment activities amount to “trade or 
business” within statute has been 
held to depend on whether such ac¬ 
tivities are extensive, varied, contin¬ 
uous and regular.—^Miller v. C. I. R., 
C.C.A., 102 F.2d 476—Kales v. C. 1. 
R., C.C.A, 101 F.2d '35, 122 A.L.R. 
211 . 

(3) A taxpayer devoting about 
fifty per cent of his time to his in¬ 
vestments, which consisted in large 
part of stock in a particular corpo¬ 
ration, although he had other invest¬ 
ments in securities of different cor¬ 
porations, and changed his invest¬ 
ments from time to time by sale and 
purchase of securities, has been held 
to be carrying on business within 
the statute.—^Du Pont v. Deputy, 103 
F.2d 257, reversing 22 F.Supp. 689, 
and certiorari granted Deputy v. Du¬ 
pont, 60 S.Ct. 89, 308 U.S. 533, 84 L. 
Ed. 449, reversed on other grounds, 
Deputy V. Du Pont, 60 S.Ct. 36'3, 308 
U.S. 488, 84 L.Ed. 416, 

(4) A taxpayer who, while adven¬ 
turing her own capital in securities, 
was actively and continuously occu¬ 
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pied in their purchase and sale, con¬ 
verting stock into bonds and bonds 
into stock, maintained regular office 
facilities and clerical assistants for 
that purpose and was required from 
time to time to make important de¬ 
cisions involving an informed busi¬ 
ness judgment with respect to pur¬ 
chase and sale, was held to be en¬ 
gaged in “carrying on business” 
within statute.—^Kales v. C. I. R., su¬ 
pra. 

(5) A housewife having an office 
at her home, and employing a bro¬ 
ker’s customer's man as secretary 
and bookkeeper, and spending an 
average of an hour a day there, at 
which time she studied stock market 
reports and periodicals on basis of 
which she bought and sold large 
blocks of stock, was held not to be 
engaged in “trade” or “business” 
within the statute.—^Helvering v. 
Wilmington Trust Co., C.C.A., 124 F. 
2d 156, reversed on other grounds 62 
S.Ct. 984, 316 U.S. 164, 86 L.Ed. 1352. 

84. U.S.—City Bank Farmers Trust 
Co. V. Helvering, 61 S.Ct. 896, 313 
U.S. 121, 86 L.Ed. 1227~White’s 
Will V. C. I. R., C.C.A., 119 F.2d 
619—Dorr v. U. S., D.C.Mass., 18 
F.Supp. 92. 

Resisting claim against taxpayer’s 
property 

U.S.—Stone’s Estate v. C. I. R., C.C. 
A, 116 F.2d 863. 

Trustee and custodian, guardian, and 
investor compared 

(1) A trustee is in this respect to 
be regarded in the same light as a 
custodian, guardian, or individual in¬ 
vestor.—City Bank Farmers Trust 
Co. V. C. I. R., C.C.A., 112 F.2d 467, 
affirmed City Bank Farmers Trust 
Co. V. Helvering, 61 S.Ct. 8^6, .313 U. 
S. 121, '86 L.Ed. 1227. 

(2) The rule is not affected by the 
fact that under general administra¬ 
tive practice trustees are treated as 
carrying on a business, however lim¬ 
ited their activities may be.—City 
Bank Farmers Trust Co. v. C. I. R., 
supra. 

Trustees as corporate officers 

The text rule is not affected by 
the fact that taatpayers are officers 
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One engaged in performing the usual duties of an 
executor is not ordinarily regarded as engaged in 
^'trade” or ^'business” or “in carrying on trade or 
business’^ as those words are used in the statute,^^ 
although under particular circumstances his ac¬ 
tivities may be such as to bring him within the 
meaning of those terms.^® 

c. Ordinary and Necessary Expenses 

To be deductible in computing net income, business 
expenses must be both ordinary and necessary. 

The rule that the popular or received import of 
words governs the interpretation of public laws 
is to be applied in construing federal income tax 
provisions for deduction of ordinary and necessary 
business expenses, and it has been held that the 


words employed are to be given their usual, ordi¬ 
nary, and everyday connotation.^^ In order to be 
ordinary and necessary business expenses within 
the statute, they must be ordinary and necessary 
expenses according to the ways of conduct and 
forms of speech prevailing in the business world.^^ 
It has also been held that the words are used in 
the conjunctive and not the disjunctive.^® Accord¬ 
ingly, to be deductible as a business expense, it is 
essential that the particular expenditure be both an 
ordinary and a necessary expense®^ with relation 
to the kind of business in which the taxpayer is 

engaged.® 2 

“Ordinary and necessary’^ expenses as used in 
the statute means all ordinary and necessary ex¬ 
penses directly connected with, or proximately re¬ 


in corporation, shares in which are 
held by taxpayers as trustees for 
trust estate.—^White's Will v. O. I. 
R., C.C.A., 119 F.2d 619. 

Irimitations of trustee 

The natural and legal limitations 
of a trustee differ so fundamentally 
from those of an active speculator 
as to exclude such a fiduciary from 
the category of one “carrying on a 
business" within the statute.—^City 
Bank Farmers Trust Co. v. C. I. R., 
O.C.A., 112 F.2d 457, affirmed City 
Bank Farmers Trust Co. v. Helver¬ 
ing, 61 S.Ct 896, 313 U.S. 121, ‘S'S L. 
Ed. 1227. 

S5. U.S.—Jones' Estate v. C. I. R., 

C.C.A., 127 F.2d 231—Ames v. C. I. 

R., CC.A., 49 P.2d 853. 

Size of estate 

“Carrying on business" does not 
depend on size of the estate, or num¬ 
ber of people whose services are re- 
•quired in order properly to conserve 
it.—U. S. V. Pyne, 61 S.Ct. 893, 313 
U.S. 127, 85 L.Ed. 12‘31. 

Contiuuiug operations of testator 

Executors were not “carrying on 
business" merely because operations 
of testator as a financier and in¬ 
vestor were continued by executors 
in substantially the same manner 
after testator's death.—U. S. v. 
Pyne, supra. 

l&eceipt of dividends; payment of 
debts 

Executor's mere receipt of divi¬ 
dends and payment of testator's con¬ 
tractual debts do not constitute 
■“trade or business," within statute. 
—Ames V. C. I. R., C.C.A., 49 F.2d 
853. 

Stock turned over to corporate offi¬ 
cers 

Value of stock, turned over by 
■executors of deceased stockholder to 
•operating officers of corporation pur¬ 
suant to stockholder's agreement to 
do so if certain dividends were de¬ 
clared has been held not deductible 
■as “trade" or “business" expense 


f within the statute.—^Ames v. C. I. 
R., supra. 

SS. U.S.—Helvering v. Highland, C. 

C.A., 124 F.2d 556. 

Length of time 

The length of time required for an 
executor's dealings in estate matters 
is an important factor in distin¬ 
guishing purely administrative ex¬ 
penditures from expenses incurred 
in carrying on the estate as a “busi¬ 
ness" within the statute.—^Helvering 
V. Highland, supra. 

Nonresident executrix 
A nonresident executrix was held 
to be engaged in “business" within 
statute while performing her duties 
as such, so as to be entitled to de¬ 
duction of payment from her fee to 
resident coexecutor, appointed as her 
agent, for services rendered in ad¬ 
ministering testator’s estate.—^Wal¬ 
lace’s Estate V. C. I. R., C.C.A., 101 
F.2d 604. 

Will directing estate be conducted 
as business 

Where decedent’s will directed 
executor to carry on the estate as a 
business from date of decedent’s 
death for duration of trust created 
by decedent, and executor followed 
sucli directions in connection with 
the estate which included capital 
stock of several land companies and 
stock of newspaper publishing com¬ 
pany, the estate was held to be en¬ 
gaged in carrying on a “business" 
within the statute.—Helvering v. 
Highland, C.C.A,, 124 F.2d -556. 

87, U.S.—Deputy V. Du Pont, Del., 
60 S.Ct 363, 308 U.S. 488, 84 L.Ed. 
416—A. Giurlani & Bro. v. C. I. R., 
C.C.A., 119 F.3d 8'52. 
sa U.S.—A. Giurlani & Bro. v. C. I. 

R. , supra. 

“Natural and common connotation’* 
U.S.—Tinkoff v. C. I. R., C.C.A., 120 
F.2d 664, 666. 

89. U.S.—C. I. R. V. Heininger, 64 

S. Ct, 249, 320 U.S. 467. 88 L.Ed. 
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[ 171—^Welch V. Helvering, 54 S.Ct. 

iS. 290 U.S. Ill, 78 L.Ed. 212—Peir 
' V. C. I. R., C.C.A., 96 P.2d 642. 

90. U.S.—Helvering v. Highland, C. 
C.A, 124 F.2d 5'56. 

Disjunctive 

It has also been held, however, 
that the words are used m the dis- 
3unctive.—^A. Harris & Co. v. Lu¬ 
cas, C.C.A., 48 F.2d 187. 

91. U.S.—Deputy v. Du Pont, Del., 
60 S.Ct. 363, 808 U.S. 488, 84 L Ed. 
416—Barnhill v. C. I. R., C.C.A., 
148 P.2d 913—Reading Co. v. C. I. 
R., C.C.A., 132 F.2d 306, certiorari 
denied 68 S.Ct. S'54, 318 U.S. 778, 
87 L Ed. 1146—Illinois Agricultur¬ 
al Holding Co. V. C. I. R., C.C.A., 
131 P.2d 583—Jones’ Estate v. C. 
I. R., C.C.A.Tex., 127 P.2d 231— 
Ross V. C. I. R., C.C.A., 12'5 F.2d 
767, certiorari denied 62 S.Ct. 1279, 
316 U.S. .685, 86 L.Ed. 1757—Hel¬ 
vering V. Highland, C.C.A., 124 F. 
2d 556—Skenandoa Rayon Corpo¬ 
ration V. C. I. R., C.C.A, 122 F.2d 
268, certiorari denied 62 S.Ct. 41*3, 
314 U.S. 696, 86 .L.Ed. 556—A. Giur¬ 
lani & Bro. V. C. I. R., C.C.A., 119 
F.2d 852—Perkins Bros. Co. v. C. 
I. R., C.C.A., 7‘8 F.2d 152—C. I. R. 
V. The Hub, Inc., CC.A., 68 P.2d 
349—Lloyd v. C. I. R., C.C.A., 85 
F.2d 842. 

92 - U.S.—Deputy v. Du Pont, Del., 
60 S.Ct. 363, 308 U.S. 488, 84 iL.Ed. 
416—Hales-Mullaly, Inc. v. C. I. 
R., C.C.A., 131 P.2d 609—Giurlani 
& Bro. V. €. L R., C.C.A., 119 P.2d 
862—Stone’s Estate v. C. I. R., C. 
■C.A., 115 F.2d 8'53. 

Reasonable relation 

The expense must have some rea¬ 
sonable relation to the particular 
business involved.—Helvering v. 
Highland, C.C.A., 124 P.2d -S'Se—W. 
F. Young, Inc. v. C. I. R., C.C.A., 120 
F.2d 1-59—JCrowley v. C. I. R., C.C.A., 
89 F.2d 715—White v. C. I. R., C.C. 
A., 61 F.2d 726. 
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suiting from, carrying on any trade or business,^^ 
and they must be reasonable in amount.^^ 

Practically any reasonable expenditure which has 
benefited business has been held to be deductible,^® 
and an expense incurred which saves the life of a 
business even for a time is deductible as an ordi¬ 
nary and necessary business expense.^ 6 However, 
the mere fact that an expense relates to a taxpay¬ 
er’s business^'^ or is of benefit to it^^ has been held 
not sufficient. It is not sufficient that the particu¬ 
lar expenditure appears wnse and expedient from 
a business standpoint,^^ or that the taxpayer is re¬ 
quired by contract to pay,^ where there is no cor¬ 
responding service or benefit to him.2 Mere vol¬ 
untary payments of the obligations of another are 
not deductible as ordinary and necessary business 
expenses within the statute.^ 

“Ordinary” expenses within the statute in the 
most natural meaning of the words are those due 
to wear and tear and trifling accidental causes^ if 
similar to such as arise in similar situations.^ “Or¬ 
dinary,” as the term is used in the statute, has the 
connotation of normal, usual, or customary.® 
Whether a particular expense is an “ordinary” one 
depends on the kind of transaction out of which 


the obligation to pay has arisen and its normalcy in 
the particular business,*^ and not on the fact that 
an obligation to pay has arisen^ or the mere fact 
of payment of an obligation.^ In order to be an 
“ordinary” expense within the statute, it is essential 
that the transaction which gives rise to the expense 
be of a common or frequent occurrence in the 
type of business involved,^® so the fact that a par¬ 
ticular expense would be an ordinary or common 
one in one business does not necessarily make it 
deductible in connection with another business.^^ 
“Ordinary” expenses are not necessarily habitual 
or normal expenses in the sense that the same tax¬ 
payer will have to make them of ten, may 
include an expense that arises but once in a life¬ 
time.^® However, a transaction giving rise to such 
expense must be one of frequent occurrence in the 
type of business in which such expense is incur- 
red.i^ The word “necessary” as used in the stat¬ 
ute has been held to mean “appropriate” and “help- 
ful.”i5 

Determination of what are and what are not or¬ 
dinary and necessary expenses within the statute 
in particular instances presents difficulties,^® there 
being no ready touchstone the question is one 


93. U.S.—Flood V. U. S., C.C.A. 

Mass., 133 F.2d 173—Stone’s Es¬ 
tate V. O. I. R., O.C.A., 115 P.2d 
85-3. 

Particular ’business involved 

The expense must proximately re¬ 
sult from carrying on the particular 
business involved.—Helvering v. 
Highland, C.C.A., 124 F.2d 556— 

Stone’s Estate v. C. I. H., Q.C.A., 115 
F.2d 853. 

94. XJ.S.—^National Cottonseed Prod¬ 
ucts Corporation v. C. I. R., C.C.A., 
76 F.2d 839. 

Beasonahleness of contract obli¬ 
gating the taxpayer to make pay¬ 
ment must be determined m light of 
existing circumstances as regards 
right to deduct amount paid.—Na¬ 
tional Cottonseed Products Corpora¬ 
tion V. C. I. R., C.O.A., supra. 

95. U.S.—^A. Harris & Co. v. Lucas, 
C.C.A., 48 F.2d 187. 

96. U.S.—Heininger v. C. I. R., C. 
C.A., 133 F.2d 567, affirmed C. I. 
R. V. Heininger, 64 S.Ct. 249, 320 
U.S. 467, 88 L.Ed. 171. 

97. U.S.—C. I. R. V. The Hub, Inc., 
CC.A., 68 F.2d 349. 

98. U.S.—C. I. R. V. The Plub, Inc., 
supra. 

99. U.S.—Giurlani <& Bro. v. C. I. R., 
O.C.A, 119 F.2d ‘852. 

1. U.S.—Interstate Transit Lines v. 
O. I. R., 6'3 S.Ct. 1279, 319 U.S. -590, 
tS7 L.Ed. 1607. 

2. U.S.—Interstate Transit Lines v. 
C. I. R., supra. 


3. U.S.—Reading Co. v. C. I. R., O. 
C.A., 132 F.2d 306, certiorari denied 
6'3 S.Ct. 854, 318 U.S. 778, 87 L.Ed. 
1146—^W, F. Young, Inc. v. C. I. 

R. , C.C.A., 120 F.2d 159—U. S. v. 
Donaldson Realty Co., C.C.A.Minn., 
106 F.2d '509. 

4. U.S.—Hubinger v. C. I. R., C.C. 
A., 36 P.2d 724, certiorari denied 
New Haven Bank v. Lucas, 50 S. 
•Ct. 347, 281 U.S. ‘741, 74 L.Ed. 1155. 

5. U.S.—^Amtorg Trading Corpora¬ 
tion V. C. I. R, C.C.A., 6'5 F.2d 583. 

6. U.S.—Deputy v. Du Pont, Del., 60 

S. Ct, 363, 308 U.S. 488, 84 L.Ed. 
416—Hales-Mullaly, Inc. v, C. I. 

R. , C.C A., 131 F.2d 509—Gmrlani 
& Bro. V. C. I. R., C.C.A., 119 F.2d 
852. 

7. U.S.—Deputy v. Du Pont, Del., 60 
■S.Ct. 363, 308 U.S. 488, 84 L.Ed. 
416—Giurlani & Bro. v. O. I. R., 
O.C.A., 119 F.2d .852. 

Crucial test 

“The nature of the transaction out 
of which, the obligation arose, 
whether normal, usual, or customary 
in a trade or business of that type 
is the crucial test.”—Hales-Mullaly, 
Inc. V. C, I. R., C.C.A., 131 P.2d 509, 
511. 

8. U.S.—Deputy v. Du Pont, Del., 60 

S. Ct. '363, 30'8 U.S. 4S8, 84 L Ed. 
416—Giurlani & Bro. v. C. 1. R., C. 
C.A., 119 F.2d 852. 

9. U.S.—Hales-Mullaly, Inc. v. C. I. 
R., CCA., 131 F.2d 509. 

10. U.S.—^Deputy v. Du Pont, Del., 

m 


60 S.Ct 363, 308 U.S. 483. 84 L.Ed. 
416—Giurlani & Bro. v. C. I. R., C. 
C.A., 119 P.2d 852. 

11. U.S.—^Deputy v. Du Pont, Del.^ 
60 S.Ct. '363, 308 U.S. 488, 84 L.Ed. 
416—Giurlani & Bro. v. C. I. R., C. 
C.A., 119 P.2d 852. 

12. U.S.—^Welch V. Helvering, 54 S. 
Ct S, 290 U.S. Ill, 78 L.Ed. 212— 
Heininger v. C. I. R, C.C.A., 133: 
P.2d 567, affirmed C. I. R. v. 
Heininger, -64 S.Ct 249, 320 U.S. 
467, 8-8 .L.Ed. 171—Hales-Mullaly, 
Inc. V. C. I. R., C.C.A., 131 F.2d 
'509—Giurlani & Bro. v. C. I. R., 
C.C.A., 119 P.2d 852. 

13. U.S.—Deputy v. Du Pont, Del., 
60 S.Ct. 363, 308 U.S. 48'8, 84 L.Ed. 
416—Hales-Mullaly, Inc. v. O. I. 
R., C.C.A., 131 P.2d '509. 

14. U.S.—Deputy v. Du Pont, Del., 
60 set 363, '30'S U.S. 488, 84 L.Ed. 
416—Hales-Mullaly, Inc. v. C. I. 

R. , C.C.A., 131 P.2d '509—Giurlani 
& Bro. V. C. I. R., C.C.A., 119 P.2d 
852--Kales v. C. I. R., C.'C.A., 101 
F.2d 35, 122 AL.R. 211. 

15. U.S —^C. I. R. V. Heininger, 64 

S. Ct 249, 320 U.S. 467, 88 L.Ed. 
171—Blackmer v. C. I. R., C.C.A., 
70 P.2d 255. 

le. U.S.—^Welch V. Helvering, 54 S. 
Ct 8, 290 U.S. Ill, 78 L.Ed. 212— 
U. S. V. Jaffray, C.C.A., 97 F.2d 
488. 

17. U.S.—Welch V. Helvering, 64 S. 

Ct 8, 290 U.S. Ill, 718 L.Ed. 212. 
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of degree and not of and each case must 

of necessity be decided on its own particular 
facts4^ Many factors, including the nature and 
condition of the particular business, will be injected 
into the ultimate determination as to whether a 
particular business expense is deductible as an ordi¬ 
nary and necessary one.^® 

§ 255. Nontrade or Nonbusiness Expenses 

In computing net income, in the case of an individual, 
ail the ordinary and necessary expenses paid or incurred 
during the taxable year for the production or collection 
of income, or for the management, conservation, or main¬ 
tenance of property held for the production of income, are 
deductible. 

Under the Internal Revenue Code as amended, 
26 U.S.C.A. § 23 (a) (2), in the case of an indi¬ 
vidual all the ordinary and necessary expenses paid 
or incurred during the taxable year for the produc¬ 
tion or collection of income, or for the manage¬ 
ment, conservation, or maintenance of property held 
for the production of income are deductible.^^ This 


statute creates a class of nonbusiness deductions 
substantially coextensive with the deductions al¬ 
lowed for business expenses,^2 ^^d under the stat¬ 
ute expenditures may be deducted only if made or 
incurred for the production or collection of in¬ 
come or with respect to property held for the pro¬ 
duction of income.2S To be deductible as a non¬ 
business expense the amount must be reasonable 
and bear a proximate relation to the production or 
collection of income, or to the management, con¬ 
servation, or maintenance of property held for that 
purpose,and expenses of a purely personal char¬ 
acter may not be deducted.^^ 

§ 256. Particular Expenses 

In computing net income, particular expenditure^ 
have been held to be, or not to be, deductible as ordinary 
or necessary expenses of trade or business. 

In applying the rules discussed supra § 254, par¬ 
ticular expenditures, in addition to those discussed 
in detail in the sections immediately following, have 
been held to be deductible^^ or not deductible^”^ 


18. U.S.—^Welch V. Helvering-, su¬ 
pra—U. S. V. Jaffray, C.C.A., 97 P. 
2d 4S8. 

19. U.S.—^Welch V. Helvering, 54 S. 
Ct. -8, 290 U.S. Ill, 78 L.Ed. 212— 
Helvering v. Highland, C.C.A., 124 
F.2d 556—Johnson v. U. S., D.C. 
Cal., 45 P.Supp. 377, reversed on 
other grounds, C.C.A., 1'3'5 P.2d 125. 

■p-are (^-aestion of fact 

The determination of the question 
is in most cases a pure question of 
fact.—^C. T. R. V. Heininger, .64 S.Ct. 
249, 320 U.S. 467, 88 L.Ed. 171. 

Substance ratlier than form of the 
transaction is to be considered.— 
.Alexander Sprunt & Son v. C. I. R., 
■C.C.A., .64 F.2d 424. 

'20. U.S.-—Helvering v. Highland, C. 

C.A., 124 F.2d 5'56. 

-21. The purpose of the amendment 
was to remove the distinction for¬ 
merly existing between business and 
nonbusiness expenses where the lat¬ 
ter were connected with the produc¬ 
tion of taxable income.—Helvering 
'V. Stormfeltz, C.C.A., 142 F.2d 982— 
Bowers v. Lumpkin, C.'C.A.S.C., 140 
F.2d 927, 151 A.L.R. 1336, certiorari 
•denied '64 S.Ct. 12 66, 322 U.S. 7‘5'5, 88 
L.Ed. 1585—McDonald v. C. I. R., C. 
C.A., 139 F.2d 400, affirmed G'S S.Ct. 
96, '323 U.S. 57, 89 L.Ed. 68, 155 A. 
L.R. 119. 

'22. U S.—^Bingham's Trust v. C. I. 

R. , 65 S.Ct. 1232—Bowers v. Lump¬ 
kin, C.C.A.S.C., 140 F.2d 92'7, 151 
A..L.R. 1336, certiorari denied 64 

S. Ct. 1266, 322 U.S, 755, 88 L.Ed. 
1585. 

tCS-uardiaxiship expeuses 

Where, during taxable year, ward 


attained his majority and probate 
court approved guardians’ final ac¬ 
count and made allowances for serv¬ 
ice of guardians, commissions paid, 
attorney's fees and court fee, such 
items were deductible by ward in 
determining his income tax under 
the revenue act as "ordinary and 
necessary expenses" paid during 
taxable year for production or col¬ 
lection of income, or for the man¬ 
agement, conservation or mainte¬ 
nance of property held for the pro¬ 
duction of income.—Spear v. Gagne, 
D.C.N.H., 49 F.Supp. 26'3. 

23. U.S.—Higgins v. C. I. R., C.C.A., 
143 F.2d 654. 

24. U.S.—^Higgins v. C. I. R., supra. 

25. U.S —Higgins v. C. I. R., su- 
'pra. 

Personal, family, and living expens¬ 
es generally see infra § 272. 

Cost of uniform 

The amount that state highway 
patrolman was compelled to pay for 
his uniforms, together with cost of 
cleaning, was deductible in comput¬ 
ing income tax as an expense in¬ 
curred and paid for the production 
of income as against contention that 
such expenditure was a nondeducti¬ 
ble personal expense.—C. I. R. v. 
Benson, GO-A., 146 F.2d 191. 

Payments made for services in 
preparation of income tax returns 
are not deductible.—Higgins v. C. I. 
R., C.C.A., 143 F.2d 664. 

26. U.S.—ICales v. iC. L R., C.C.A., 
101 F.2d 35, 122 A.L.R. 211—Cecil 
V. O. I. R., C.C.A., 100 F.2d '896. 

D.C.—Doggett V. Burnet, 6'5 F.2d 191, 
'62 App.D.O. 10'3. 
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27. Particular expenses held not de¬ 
ductible with relation to: 

(1) Amounts paid by newly or¬ 
ganized company in order to obtain 
credit for purchase of goods or serv¬ 
ices.—D. W. Klein Co. v. C. I. R, 

C. C.A., 123 P.2d 871, certiorari denied 

D. W. Klein Co. v. Helvermg, 62 S. 
Ct. 907, 315 U.S. '819, 86 .L.Ed. 1216. 

(2) Campaign expenses of one un¬ 
successfully seeking election to pub¬ 
lic office.—McDonald v. C. I. R, C. 

C. A., 139 F2d 400, affirmed 65 S Ct. 
96. '323 U.S. '57, 89 L.Ed. 68, 1'55 A. 
L.R. 119. 

(3) Club memberships purchased 
in prior years by taxpayer for enter¬ 
tainment of his family and friends, 
as well as his professional clients.— 
Taylor v C. I. R., C.C.A., 117 P.3d 
189, certiorari denied 61 S.Ct. 111'3, 
313 U.S. 590, 85 L.Ed. 1544. 

(4) Commissions paid on purchase 
and sale of securities by a trader on 
his own account.—Benjamin v. Hoey, 

D. C.N.Y., 47 P.Supp. 158, reversed on 
other grounds, C.O.A., 139 P.2d 945. 

(5) Farm operated by a lawyer at 
his place of residence at a heavy 
loss. — Thacher v. Lowe, D.C.N.Y,, 
2'8S P. 994. 

(6) Private residence of taxpayer. 
—Gevirtz v. C. I. R., C.C.A., 123 F.2d 
707. 

(7) Other matters.—^Hew Idria 
Quicksilver Mining Co. v. C. I. R., C. 
C.A., 144 F.2d 918—U. S. v. Donald¬ 
son Realty 'Co., C.C.AMinn., 10.6 P.2d 
509—Kane v. C. I. R., C.O.A., 100 P. 
2d '382—Robertson v. Corwin, D.C.K- 
Y., 3 F.Supp. 762. 
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as expenses paid or incurred in '‘trade/^ or “busi¬ 
ness,” or “in carrying on a trade or business” 
within the statute, or to be deductible-^ or not de¬ 
ductible^^ as ordinary and necessary expenses, or 
as “ordinary” or “necessary” expenses. In order 
that a loss resulting from counter contracts, or 
futures, may be deductible as a business expense 
it must appear that a contract has been entered in¬ 
to for sale and delivery as well as for purchase.^® 


§ 257. - Attorney’s Fees 

In computing net income, attorney's fees are allow¬ 
able as deductlctos where they were paid or incurred as 
ordinary and necessary expenses of carrying on the tax¬ 
payer's trade or business, or for the production or col¬ 
lection of income, or for the management, conservation, 
or maintenance of property held for production of in¬ 
come. 

Attorney’s fees are allowable as deductions in 
computing net income under the Internal Revenue 
Code, 26 U.S.C.A. § 23 (a), and similar statutes, 
where they were paid or incurred as ordinary and 


28. Particular expenses lield de¬ 
ductible 

(1) Advancements made for insur¬ 
ance premiums, on life insurance 
policies assig’ned to taxpayer as se¬ 
curity for insured’s indebtedness to 
it, without reasonable hope or ex¬ 
pectancy of repayment—First Nat. 
Bank & Trust Co. of Tulsa v. Jones, 
C.aAOkl., 143 F.2d 652. 

(2) Cost of cutting, peeling, pil¬ 
ing, and otherwise treating paper 
company’s timber as of time of in¬ 
ventory.—Gould Paper Co. v. C. I. 

R. , C.C.A, 72 F.2d 698. 

(3) Expense incurred hy insurance 
broker in reinsuring customers for 
whom broker procured insurance in 
insurance company which became in¬ 
solvent.—McGee v. Nee, C.C.A.M 0 ., 
113 F.2d 543. 

(4) Maintaining circulation struc¬ 
ture of newspaper.—^Willcuts v, 
Minnesota Tribune Co., C.C.A.Minn., 
103 F.2d 947, certiorari denied Min¬ 
nesota Tribune Co. v. Willcuts, 60 

S. Ct 9'3, 308 U.S. '577, 84 L Ed. 483— 
Perkins Bros. Co. v. C. I. R., C.C.A., 
78 F.2d 152. 

(5) Payments made by store to its 
former creditors to reimburse them 
for losses on compromise settlement, 
where payments were made for pur¬ 
pose of restoring store's credit.—^A. 
Harris & Co. v. Lucas, C.C.A., 48 
P.2d 187. 

(6) Other expenses.—^Dunn & Mc¬ 
Carthy V. C. I. R., C.C.A., 139 P.2d 
242—C. I. R. V. Chicago Dock & Ca¬ 
nal Co., C.C.A., '84 P.2d 2S'S~Helver- 
ing V. Community Bond & Mortgage 
Corporation, C.C.A., 74 F.2d 727— 
Whitney v. C. I. R., C.C.A, 73 F.2d 
•589—Acacia Park Cemetery Ass’n v. 

C. I. R, C.C.A., -67 P.2d '700—Cohen 
V. C. I. R., C.C.A., '31 P.2d 874—John¬ 
son V. XJ. S., D.C.Cal., '4'5 F.Supp. 377, 
reversed on other grounds, C.C.A., 
135 P.2d 125—Braicks v. Henricksen, 

D. C.Wash., 43 F.Supp. 2*54—O’Neal v. 
U, S., D.C.Ga., 32 F.Supp. 799. 

29. Partictdar expenses held not de¬ 
ductible 

(1) Amount paid by taxpayer to 
secure relocation of highway to 
avoid abandonment of orchard.— 


Seufert Bros. Co. v. Lucas, C.C.A., 44 
P.2d 528. 

(2) Campaign expenses of one un¬ 
successfully seeking election to pub¬ 
lic office.—McDonald v. C. I. R., 65 
S.Ct. 96, 323 U.'S. 57, 89 L.Ed. 68, 
155 A.L.R. 119. 

(3) Corporate taxpayer’s merger 
expenses.—Motion Picture Capital 
Corporation v. C. I. R., C.*C.A., SO F. 
2d '872. 

(4) Corporation's refund of inter¬ 
est paid by stockholders on interest- 
bearing notes.—Louden Machinery 
Co. V. U. S., CtCl., 57 P.2d 911. 

(5) Expenses relating to corpo¬ 
rate taxpayer’s subsidiary.—Inter¬ 
state Transit Lines v. C. I. R., 63 S. 
Ct. 1279, *319 U.S. 590, 87 L.Ed. 1607 
rehearing denied 64 S.Ct. 26, 320 U.S. 
809, *88 L.Ed. '489—Esmond Mills v. 
C. I. R., C.C.A., 132 F.2d 75‘3, certio¬ 
rari denied Esmond Mills v. Helver¬ 
ing, 63 S.Ct. 1432, 319 U.S. 770, 87 
L.Ed. 1718—Standard Oil Co. v. -G. I. 
R., C.C.A., 129 F.2d 363, certiorari 
denied -63 S.Ct. 261, 317 US. 688, *87 
L.Ed. d'oI, rehearing denied 63 S.Ct. 
1323, '319 U.S. 784, 87 L.Ed. 1727—W. 
F. Young, Inc. v. C. I. R., C C.A., 120 
F.2d 159. 

(6) Premiums paid to redeem cor¬ 
porate taxpayer’s preferred stock.— 
John Wanamaker Philadelphia v. C. 
1. R., C.aA., 139 F.2d 644. 

(7) Purchase of artificial teeth by 
actor and radio performer.—Spark¬ 
man V. C. I. R., C.C.A., 112 P.2d 774. 

(8) Recapitalization and reorgani¬ 
zation of corporations.—Missouri- 
Kansas Pipe Line Co. v. C. I. R., C.C. 
A., 148 P.2d 460—Skenandoa Rayon 
Corporation v. C. I. R., C.C.A., 122 F. 
2d 268, certiorari denied 62 S.Ct. 413, 
314 U.S. 696, 86 L.Ed. 5'56—Motion 
Picture Capital Corp. v. C. I. R., C. 
C.A, 80 F.2d 872—Continental Pipe 
Mfg. Co. V. Poe, C.C.AWash., ‘59 F. 
2d 694. 

(9) Sum paid by corporate taxpay¬ 
er to a competitor as consideration 
for the competitor’s discontinuance 
of the use of a trade-name.—Clark 
Thread Co. v. C. I. R., C.C.A., 100 F. 
2d 257. 

(10) Sum spent by taxpayer, as 
accountant and attorney, in proceed¬ 
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ing to expunge an order for his sus¬ 
pension from the records of the 
treasury department.—TinkofC v. C. 
I. R, C.C.A., 120 F.2d 664. 

(11) Other expenses.—Deputy v. 
Du Pont, Del., 60 S.Ct. 363, 30*8 U.S. 
488, 84 LEd. 41.6—Welch v. Helver¬ 
ing, 54 set. *8, 290 U.S. Ill, 78 L.Ed. 
212—Hickey v. Chahoon, C.C.A.N.Y.,. 
153 P.2d 107—Trenton Cotton Oil Co. 
V. G. I. R., C.C.A., 147 P.2d 33, re¬ 
hearing denied 148 F.2d 208—Acer 
Realty Co. v. C. I. R., C.C.A., r32 F. 
2d 512—Tinkoft v. C. I. R.. C.C.A., 
120 F.2d 564—Giurlani & Bro. v. C. 
I. R., C.C.A, 119 F.2d 852—Higgins 
V. C. I. R., C.C.A., Ill F.2d 795, af¬ 
firmed 61 S.Ct. *475, 312 U.S. 212, 86 
L.Ed. 78*3 rehearing denied 61 S.*Ct. 
728, 312 U.S. 714, ‘85 L.Ed. 1145— 
U. S. V. Donaldson Realty Co., C.C.A. 
Minn., 106 F 2d '509—0 I. R. v. Smi¬ 
ley, C.C.A., '86 F.2d 658—C. I. R. v. 
Linderman, C.C.A., 84 F.2d 727, cer¬ 
tiorari denied Linderman v. Helver¬ 
ing, 57 S.Ct. 116, 299 U.S. '589, 81 L. 
Ed. 434—Cohan v. C. I. R., C.C.A, 39 
F.2d 540—Hill V. C. I. R., C.C.A., 3S- 
P.2d 16*5, certiorari denied Hill v. 
Lucas, 50 S.Ct. 460, 2*81 U.S. 761, 74' 
L.Ed. 1170—Cleveland Ry. Co. v. C: 
I. R., C.C.A., 36 P.2d 347, certiorari 
denied Cleveland Ry. Co. v. Lucas, 50 
S.Ct. 348, 281 U.S. 743, 74 L.Ed. 

1156—^American Cemetery Co. v. U. 
S., D.C.Kan., 28 F.2d 918. 

30. U.S.—Trenton Cotton Oil Co. v. 
'C. 1. R., C.C.A., 147 P.2d '33, re¬ 
hearing denied 1*4*8 F.2d 208. 

Protecting manufacturers against" 
market fluctuations 
Before a loss resulting from coun¬ 
ter contracts made by manufacturer 
to protect himself against fluctua¬ 
tions of market in purchase of raw 
material in advance of use, or sales 
of manufactured goods in advance of 
production, may become allowable as 
a business expense, it must appear 
that a contract has been entered in¬ 
to for sale and delivery of a product 
at a future date and that there is a 
counter contract for purchase of the 
same product for future delivery or- 
one so akin to it that it affects the- 
price of the former.—Trenton Cotton^ 
Oil Co. V. C. I. R., supra. 
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necessary expenses of carrying on the taxpayer’s 
trade or business,or for the production or col¬ 
lection of income,32 or for the management, con¬ 
servation, or maintenance of property held for pro¬ 
duction of income.32 Accordingly^ attorney’s fees 
for representing a taxpayer before governmental 
commissions ruling on business matters34 or for 
services rendered in connection with proposed leg¬ 
islation affecting the taxpayer's businesses have 
been held to be deductible. On the other hand, 
fees to an attorney are not deductible as ordinary 
and necessary trade or business expenses where for 
any reason they fail to fall within the accepted 
definition of such term.36 Accordingly, attorney’s 


fees for services rendered in connection with the 
taxpayer’s personal affairs, 37 for services in ac¬ 
quiring control of a business,33 and fees for serv¬ 
ices which may properly be regarded as capital 
expenditures39 have been held not to be deducti¬ 
ble. 

§ 258. - Bonuses and Gratuities 

In computrng net income, bonuses paid which are or¬ 
dinary and necessary expenses of carrying on the busi¬ 
ness of the taxpayer are deductible. 

In computing net income, bonuses paid or in¬ 
curred which constitute ordinary and necessary ex¬ 
penses of the taxpayer’s trade or business are de- 


31. U.S.—C. I, R. V. Continental 
Screen Co., C.C.A., 58 P.2d 625-— 
C. I. R. V. Wurts-Dundas, C.C.A., 
54 F.2d 515. 

Attorney's fees as expenses of liti- 
gration see infra § 270 b. 

Silver Purcliase Act 

Legal fees paid by taxpayer for 
advice in connection witli purchase 
and sale of silver bullion were held 
not to be deductible as an expense 
imder the Silver Purchase Act, 36 XI. 
S.C.A. § 1S05.—Manufacturers Trust 
Co. V. U. S., Ct.Cl., 32 P.Supp. 289, 
certiorari denied 61 S Ct. 710, 312 
TJ.S. 691, 85 LEd. 1127. 

32. U.S—Spear v. Gagne, B.C.N.H., 
49 P.Supp. 263. 

33. U.S.—Bingham’s Trust v. C. 1. 

R. , 65 S.Ct. 1232. 

Distrihution of trust 

Pees paid by trustees for legal ad¬ 
vice on tax and other problems re¬ 
lating to payment of legacy and flna-l 
distribution of testamentary trust 
were paid for '’management of prop¬ 
erty held for production of income” 
within tax statute authorizing de¬ 
duction thereof if ordinary and nec¬ 
essary.—Bingham’s Trust v. C. I. 
R., supra. 

34. U.S.—C. I. R. V. Continental 
Screen Co., C.C.A,, 5'8 ]^.2d '62'5. 

Pederal Trade Commission. 

U.S.—C. I. R. V. Continental Screen 
Co., supra. 

Mixed Claims Commissioai 
U.S.—C. I. R. V. Ullmann, C.C.A., 77 
P.2d 827, certiorari denied Helver¬ 
ing V. Ullmann, '56 S.Ct. 1*55, 296 
U.S. 631, 80 L.Ed. 449—C. I, R. v. 
Speyer, C.C.A., 77 P.2d 824, certio¬ 
rari denied Helvering v. Speyer, 56 

S. Ct. 155, 296 U.S. 631, 80 L.Ed. 
449. 

35. U.S.—^Lucas v. Wofford, C.C.A., 
49 P.2d 1027. 

“Irobbying'* 

Services of an attorney in connec¬ 
tion with unfavorable legislation 
were held not to be “lobbying,” with 
respect to taxpayer’s right to de¬ 


duct fee paid.—Lucas v. Wofford, 
supra. 

36. U.S.—U. S. V. Pyne, Ct.Cl., 61 
S.Ct. 893, 313 U.S. 127, 8-5 L.Ed. 
1231—Van Wart v. O. I. R., 55 S. 
Ct. 660, 295 U.S. 112, 70 L.Ed. 1338 
—Frick y. Driscoll, C.C.A.Pa., 129 
P2d 148—Ross V C I. R., C.C.A., 
125 P.2d 767, certiorari denied 62 
S.Ct. 1279, 316 U.S. 6-85, 86 L.Ed. 
1757—Helvering v. Highland, €.0. 
A., 124 P.2d 556—Skenandoa Ray¬ 
on Corporation v. C. I. R., C.C.A, 
122 F.2d 268, certiorari denied 62 
S.Ct. 413, 314 U.S. 696, 86 L.Ed. 
'556. 

37. U.S.—Van Wart v. C. X. R., 5'o S. 
Ct. 660, 295 U.S. 112, 79 L.Ed. 1‘3'36 
—Monell v. Helvering, C.C.A,, 70 
F.2d 631. 

D.C.—Hall V. Helvering. 70 P.2d 284, 
63 App.D C. 118—^Hutchings v. 
Burnet, 58 P.2d 614, 61 App.D.C. 
109. 

N'egotiatioiis to secure additional in.- 
come 

Attorney’s fees paid by taxpayer 
to secure payment of additional in¬ 
come to taxpayer as beneficiary of 
trust created by will were not de¬ 
ductible as “ordinary or necessary 
expenses in carrying on trade or 
business.”—Morse y. Helvering, 8'5 
P.2d 262, 66 App.D.C. 96. 

Obtaining tax refund 

(1) Attorney’s fees paid by tax¬ 
payer for obtaining an income tax 
refund were not deductible as “ordi¬ 
nary and necessary expenses” paid 
for production or collection of in¬ 
come or for management, conserva¬ 
tion, or maintenance of property held 
for production of income.—C. I. R. v. 
Burnett, O.G.A.Tex., 118 F.2d 659— 
Williams v. McGowan, D.C.N.Y., '59 
P.Supp. 692. 

(2) Attorney’s fee incurred by 
taxpayer for securing refund of her 
own income tax paid in prior year 
was not deductible as an “ordinary 
and necessary expense” incurred in 
carrying on trade or business.—C. I. 
R. V. Burnett, supra. 
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Preparation of tax returns 

(1) Pees paid an attorney for 
preparation of the taxpayer’s in¬ 
dividual federal income tax return 
were not deductible as ordinary and 
necessary business expenses.— 
Hutchings v. Burnet, 58 P.2d 514, 61 
App.D.C. 109. 

(2) Pees paid an attorney for tax 
advice and services in preparing in¬ 
come tax returns were not deducti¬ 
ble as expenses paid for manage¬ 
ment, conservation, or maintenance 
of property held for production of 
income.—Higgins v. C. I. R., C.C.A., 
143 F.2d 654. 

(3) On the other hand, it has been 
held that, where during taxable year 
taxpayer was engaged in business of 
managing, conserving and enhancing 
his estate, attorney’s fees paid by 
taxpayer for preparing state and 
federal Income tax returns and as a 
retainer fee for the calendar year 
were deductible as “necessary ex¬ 
penses of carrying on business” of 
taxpaj^er, in determining taxpayer’s 
taxable income.—O’Neal v. U. S., D. 
C.Ga., 32 P.Supp. 799. 

38. U.S.—Crowley v. €. I. R., C.C. 
A., 89 P.2d 716. 

39. U.S.—C. I. R. V, Chicago Dock & 
Canal Co., C.C.A., 84 P 2d 288— 
Mississippi Val. Trust Co. v. U. 
S., D.C.Mo., 61 P.Supp. 451—Ver- 
nor V. U. S., Ct.Cl., 23 P.Supp. '532. 
Pees for drawing or negotiating 

long term lease are capital expendi¬ 
tures not deductible as ordinary 
business expenses,—C. I. R. v. Chica¬ 
go Dock & Canal Co., C.C.A., 84 P.2d 
288—Griffiths v. C. I. R., C.C.A., 70 
P.2d 946—Meyran v. C. I. R., C.C.A., 
63 P.2d 986. 

Patent application 
Amounts expended by -corporate 
taxpayer in taxable year for legal 
services in connection with patent 
applications and patent interference 
proceedings were capital expendi¬ 
tures.—Hazeltine Corporation v. C. I. 
R., C.C.A., 89 P.2d 61'3. 
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ductible.^® On the other hand, bonuses and gratui¬ 
ties which are not properly to be regarded‘as or¬ 
dinary and necessary expenses of conducting the 
taxpayer’s trade or business may not be deducted 
as such,^^ as where the payment is gratuitous and 
voluntary payments made in settlement of 

the obligations of others for which the taxpayer 
sustains no legal responsibility are not deductible 
as ordinary and necessary expenses of doing busi¬ 
ness even though made for the general purpose of 
preserving the credit and business standing of the 

taxpayer.'^3 

g 259. - Capital Expenditures 

In computing net income, capital expenditures cannot 
be deducted in the year in which they are made as ordi¬ 
nary business expenses. 

In computing net income under the Internal Rev¬ 
enue Code, 26 U.S.C.A. § 23 (a), and similar stat¬ 
utes, capital expenditures cannot be deducted in the 
year in which they are made as ordinary and nec¬ 


essary expenses of trade or business.^^ To con¬ 
stitute a necessary and ordinary expense of trade 
or business, an expenditure must be in the nature 
of upkeep rather than investment,since the ac¬ 
quirement of something of permanent use or value 
in the trade or business constitutes a capital invest- 
ment^S Where money is expended merely for the 
purpose of maintaining an existing asset, the ex¬ 
penditure constitutes a current business expense,-'^ 
but where it is spent to increase an asset it consti¬ 
tutes a capital expenditure.^ S In determining 
whether a particular item constitutes an expense 
or a capital expenditure, regard must be had for 
established accounting practices.^^ The taxing au¬ 
thorities are not bound, however, by any rigid and 
fixed rules in allocating items as ordinary expens¬ 
es or as capital expenditures,^® and each case is to- 
be determined largely on its own facts.^^ 

In accordance with these rules, particular items 
have been held to be capital expenditures,^^ such 
as expenditures to acquire new customers and pro- 


40. U.S.—^American National Co. v. 
U. S., Okl, 47 S.Ct. 520, 274 U.S. 
99, 71 L.Ed. 946. 

Bonus or gratuity to employee see 
infra § 260 c. 

Relbates 

Where some memhers of a farm¬ 
ers' association formed a corpora¬ 
tion to deal in agpricultural products 
with the public generally, as well as 
with members of the association and 
corporation, in order to induce mem¬ 
bers of the association to trade with 
it and to induce farmers to join 
such association, agreed to distrib¬ 
ute all its net profits in excess of 
a certain percentage to members of 
association doing business with it in 
proportion to the business each had 
done, the corporation was entitled 
to deduct sums so distributed as an 
expense of doing business in deter¬ 
mining income tax.—Greene County 
Farmers Sales Ass’n v. U. S., 6'5 F. 
Supp. 12'3. 102 Ct.Cl. 10'5. 

41. U.S.—First Nat. Bank v. C. I- 
R., C.C.A., 49 F.2d 70. 

Capital expenditures 

(1) Bonus paid by one bank to an¬ 
other could not be deducted as an 
expense of carrying on business 
where it was more properly to be re¬ 
garded as a capital expenditure.— 
First Nat. Bank v. C. I. R., supra. 

(2) Capital expenditures generally 
see infra § 259. 

42. U.S.—^Washington v. O. I, R., 
C-CA., iSO F.2d 829, certiorari de¬ 
nied 56 S.Ct. 955, 298 U.S. 689, 80 
L.Ed. 140-8. 

Payment of affiliated corporation's 
income tax held to be gratuitous 
rather than necessary.—^National 


Piano Mfg. Co. v. Burnet, '50 F.2d 
310, 60 App.B.C. 160. 

Voluntary assumption of another’s 
obligation does not come within rev¬ 
enue statutes as “ordinary and nec¬ 
essary business expense.”—Robinson 
V. C. I. R., C.C.A., 53 F.2d 810, 79 
A.JL 1 .R. 97'5. 

43. U.S.—Sam P. Wallingford Grain 
Corporation v. C. I. R., C.C.A., 74 
F.2d 453. 

Claim against former partner 

Moneys paid by partnership in 
settlement of claims against one 
partner while member of previous 
partnership were not deductible 
from income as “business expense” 
sustained by partnership making 
payment, even though it was claimed 
that the payment was expedient to 
preserve the general credit stand¬ 
ing of the firm.—White v. C. I. R., C. 
O.A., 61 F.2d 726. 

44. U.S.—Whitney v. C. L R., C.C. 
A., 73 F.2d 589, 

Amortization of cost of improve¬ 
ments see infra § 276. 

Necessary expenditure 

The fact that an item constitutes 
a necessary expense does not justify 
its deduction as an ordinary busi¬ 
ness expense, since capital expendi¬ 
tures may be necessary expendi¬ 
tures.—Whitney v. C. I. R., C.C.A., 
73 P.2d 589. 

45. U.S.—Meredith Pub. Co. v. C. I. 
R., C.C.A., 64 F.2d 890, certiorari 
denied 54 S.Ct. 64, 290 U.S. 646, '7'8 
L.Ed. >560. 

46. U.S.—^Acer Realty Co. v. C. I. 
R., C.C.A., 132 F.2d 512—Peerless 
Stages V. C. I. R., C.C.A., 125 P.2d 
!869—Houston Natural Gas Corpo¬ 
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ration v. C. I. R., O.C.A., 90 P.2d 
814, certiorari denied '58 S.Ct. 43, 
302 U.S. 722, 82 L.Ed. 5'57. 

47. U.S.—Peerless Stages v. >0. I. 
R., 'C.C.A., 125 F.2d 869. 

48. U.S.—Peerless Stages v. C. I- 
R., supra. 

Cost of acquiring property or inter¬ 
est see infra § 261. 

49. U.S.—Marsh Pork Coal Co. v.. 
Lucas, C.C.A., 42 P.2d 83—Enter¬ 
prise Coal Co. V. Phillips, D.C.Pa., 
12 P.Supp. 49, affirmed, C.C.A., 84 
P.2d 565. 

50. D.C.—George H. Bowman Co. v. 
C. 1. R., -32 F.2d 404, *59 App.B.C. 
1*3. 

51. E.O.—George H. Bowman Co. v. 
C. I. R., supra. 

Payments under contract 
The fact that a taxpayer is bound 
by contract to make stated and pe¬ 
riodical payments does not imply 
that such payments are deductible as 
ordinary expenses, since many such 
payments may be capital expendi¬ 
tures.—Citizens Nat. Bank of Kirks- 
ville, Mo., V. C. I. R., C.'C.A., 122 P. 
2d 1011, certiorari denied 62 S.Ct. 
913, 315 U.S. 822, 86 L.Ed. 1219. 

The purpose for which expendi¬ 
tures are made controls their classi¬ 
fication as current expenses or as 
capital expenditures.—Peerless Stag¬ 
es V. C. I. R., C,C.A., 125 P.2d 869. 

52. U.S.—Schwabacher v. C. I. R., 

G.C.A., 132 P.2d 516—Interstate 

Transit Lines v. C. I. R., C.-C.A., 
130 F.2d 136, affirmed 63 S.-Ct. 
1279, 319 U.S, 590, 87 L.Ed. 1607, 
rehearing denied 64 S.Ct. 26, 320 

U. S. 809, -88 L.Ed. 489—Edwards 

V. C. I. R., C.C.A., 102 P.2d 767— 
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mote good or to eliminate competition,54 cam¬ 

paign expenses,55 and certain expenditures connect¬ 
ed with mines,55 railroads,^^ and long term leas- 
es.5S 

g 260. - Compensation for Services 

a. In general 

b. Commissions or salaries 

c. Extra or additional compensation 

d. Reasonableness of compensation 


a. In General 

Compeinsation paid or Incurred for services actually 
rendered a(s an ordinary and necessary expense of trade 
or business is deductible in computing net income for 
income tax purposes. 

In computing net income, compensation paid or 
incurred for services actually rendered as an ordi¬ 
nary and necessary expense of trade or business is 
deductible ;5 9 and this is true where there is a le¬ 
gal obligation to pay5® or where, in the absence of 


Brown v. C. I. R., C.O.A., >63 F.2d 
66, affirmed Brown v. Helvering, 
54 S.Ct. 356, 291 U.S. 19'3, 78 L.Ed. 
725—C. I. R. V. Field, C.C.A., 42 
F2d S20. 

D.Q,—Corbett Inv. Co. v. Helvering, 
7'5 F.2d '525, 64 App.D.C. 121. 

Money paid by corporate taxpay¬ 
er to fulfill guaranty of dividends 
has been held a capital expenditure. 
—Atlantic Coast Line R. Co. v. C. 
I. R., C.C.A, ‘81 F.2d '309, certiorari 
denied 56 S.Ct. 676, 298 U.S. 556, 80 
L.Ed. 1382, rehearing denied 56 S.Ct. 
833, 298 U.S. 691, 80 L.Ed. 1409—, 
Carolina, C. & O. Ry. v. C. 1. R., C. 1 
C.A, 81 F.2d 309, certiorari denied 
56 S.Ct. 676, 296 U.S. 556, 80 L.Ed 
13'S2, rehearing denied 56 S.Ct. 833, 
298 U.S. 692, 80 L.Ed. 1409—^Newark 
Milk & Cream Co. v. C. I. R., C.C.A., 
34 F,2d 854. 

^‘Siiort” sales of stocks 

(1) Dividends and premiums paid 
to lenders of stock sold short by 
taxpayer who was actively engaged 
in buying and selling securities for 
his own account were held to be 
“capital items."—C. I. R. v, Levis’ 
Estate, C.C.A., 127 F.2d 796, 14.2 A. 
L.R. 1146, certiorari denied Levis’ 
Estate V. C. I. R., 63 S.Ct. '38, two 
cases, 317 U.S. 645, 87 L.Ed. 520. 

(2) However, there is also author¬ 
ity to the contrary.—^Dart v. C. I. B., 
C.G.A, 74 F.2d 845. 

53. U.S.—Peerless Stages v. C. I. B., 
C.'C.A., 125 F.2d 869—Houston Nat¬ 
ural Gas Corporation v. Q. I. R., C. 
C.A., 90 F.2d 814, certiorari denied 
S'S S.Ct. 43, 303 U.S. 722, 83 L.Ed. 
557—^United Profit-Sharing Corpo¬ 
ration V. U. S., .66 CtCl. 171. 
Circtilation expenses 

(1) The circulation of a magazine 
or newspaper is an “intangible capi¬ 
tal asset’’ for income tax purposes, 
as regards right to deduct expendi¬ 
tures to increase or maintain it.— 
Willcuts V. Minnesota Tribune Co., 
C.C.A.Minn., 103 F.2d 947, certiorari 
denied Minnesota Tribune Co. v. 
Willcuts, 60 S.Ct. 93, 308 U.S. 577, 
84 L.Ed. 483—Public Opinion Pub. 
Co. V. Jensen, C.C.A.S.D., '76 F.2d 
494—^Meredith Pub. Co. v. O. I. R., C. 
C.A., '64 P.2d 890, certiorari denied 
54 S.Ct. 64, 290 U.S. 646, 78 L.Ed. 
560. 


(2) Money expended in purchasing 
circulation of newspaper is “capital 
expenditure.’’—^Willcuts y. Minneso¬ 
ta Tribune Co., supra, 

(3) Where part of consideration 
for sale of competing newspaper to 
company publishing existing news¬ 
paper was company’s agreement to 
deliver existing newspaper to paid- 
in advance subscribers of competing 
newspaper for balance of subscrip¬ 
tions, expenses incurred in deliver¬ 
ing existing- newspaper to such sub¬ 
scribers were expended in purchase 
of capital asset and were not de¬ 
ductible for tax purposes from gross 
income.—^Willcuts v. Minnesota Trib¬ 
une Co., supra. 

54. U.S.—^Houston Natural Gas Cor¬ 
poration V. C. I. R., C.C.A., 90 F.2d 
814, certiorari denied 58 S.Ct. 43, 
'302 U.S. 723, 82 L.Ed. '557. 

Competitor’s discontinuance of 
trade-name use 

Amount paid by taxpayer to in¬ 
duce competitor to discontinue use 
of trade-name similar to that of tax¬ 
payer as applied to farm machinery 
was a “capital expenditure" and was 
not deductible from taxable income 
as an “ordinary and necessary ex¬ 
pense of doing business."—J. I. Case 
Co. V. U. S., .Ct.Cl., 32 F.Supp. 754. 

55. U.S.—McDonald v. C. I. R., C. 
C.A., 139 F.2d 400, affirmed 65 S. 
Ct. 96, 323 U.S. 57, 89 L.Ed. 68, 
155 A.L.R. 119. 

56. U.S.—Repplier Coal Co. v. C. L 
R., C.C.A, 140 F.2d 554, certiorari 
denied 65 S.Ct. 35, two cases, 323 
U.S. 736, 89 L.Ed. '590. 

Cost of spur track at coal mine 
U.S.—^Cripple Creek Coal Co. v. C. 1. 

B., C.'C.A., 63 F.2d 829. 
“Development” or ‘‘operating” ex¬ 
pense 

(1) The term “development," with¬ 
in treasury regulation that all ex¬ 
penditures in excess of net receipts 
from minerals sold shall be charged 
to capital account recoverable 
through depletion while mine is in 
development stage, cannot be re¬ 
stricted to discovery or exploration, 
and hence if expenditure is made to 
attain intended output, it is properly 
chargeable to capital as a “develop¬ 
ment expense", but if made to main¬ 
tain an output it is properly charge- 
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able to “operating expense."—Guana- 
cevi Mining Co. v. C. I. R., C.C.A., 
127 F.2d 49. 

(2) Oil and gas well development 
see infra § 2'71. 

57, U.S.—Great Northern Ry. Co. v. 
O. 1. R, C.C.A., 40 F.2d 372, cer¬ 
tiorari denied Great Northern Ry. 
Co. V. Burnet, 51 S.Ct. 31, 282 U.S. 
855, 75 L.Ed. 757. 

Transportation of men and materi¬ 
als for betterments involved costs 
for capital account, not operating 
expenses deductible from a railway’s 
income.—Great Northern Ry. Co. v. 
C. I, R., supra. 

5S. U.S.—Southwestern Hotel Co. v. 
U. S., O'C.ATex., 115 F.2d 686, cer¬ 
tiorari denied 61 S Ct. 807, '312 U.S. 
703, 85 LEd. 1136—Willcuts v. 

Minnesota Tribune Co., C.C.A. 
Minn., 103 F.2d 947, certiorari de¬ 
nied Minnesota Tribune Co. v. 
Willcuts, 60 S.Ct 9'3, 308 U.S. 6'77, 
'84 L.Ed. 483. 

Mine leases providing for payment 
of fixed sums annually, regardless of 
amount of coal mined and recovery 
of coal not mined depending entire¬ 
ly on removal of coal at later time, 
were “leases" and not “sales," as re¬ 
gards determination whether pay¬ 
ments under leases were capital or 
business expenses within income tax 
law.—C. I. R. V. Jamison Coal & 
Coke Co., CCA.. 67 F.2d 342. 

59. U.S.—S. W. Anderson Co. v. 

Glenn, D.C.Ky., 43 F.Supp. 334. 

33 C.J. p 306 note 63. 

Motive of corporation, which dis¬ 
tributed bonds to stockholders, could 
be considered, but was not conclu¬ 
sive on whether bonds were a gra¬ 
tuity or were in payment for serv¬ 
ices so as to permit corporation to 
deduct amount of bonds from tax¬ 
able gam, where services rendered 
by stockholders were reasonably 
worth amount of bonds received, 
notwithstanding reason for issuance 
of bonds was to protect corporate 
property against damage suits.— 
Smith v. Russell, C.Q.AArk., 76 B2d 
91, certiorari denied 56 S.Ct. 135, 
296 U.S. 614, 80 L.Ed. 436. 

60, U.S.—Trust No. 5522 and Trust 
No. 6644, Bellehurst Syndicate v. 
C. 1. B.. C.C.A.. 8'3 F.2d 801. 
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legal obligation, the payment is nevertheless an 
ordinary and necessary expense of trade or busi¬ 
ness,as in the case of pensions®^ or bonuses®^ 
paid employees for past services as matter of the 
employer’s internal policy to promote morale by re¬ 
ward of skill and fidelity. Payments representing 
true compensation for services rendered are prop¬ 
er deductions as against the claim that they should 
be regarded as dividends^^ or gifts.^S On the oth¬ 
er hand, expenditures cannot be deducted as com¬ 
pensation paid for services rendered where it ap¬ 
pears that they were made for some other pur¬ 
pose,^® where they were gratuities,^'^ where they 
were capital expenditures,^^ or where they were 
mere incidents of ownership rather than compen¬ 
sation.^^ No enforceable claim for deduction for 
compensation can arise until the taxpayer has ei¬ 
ther paid or incurred liability for such compensa¬ 
tion.'? 0 

The year or period in which compensation paid 
for services is deductible is considered infra § 277, 


Medium of payment. Compensation for services 
rendered may be deductible although paid in corpo¬ 
rate stock rather than in cash.*?! Where, however, 
the essential character of the transaction is such 
that the stock does not constitute compensation for 
services actually rendered no deduction may prop¬ 
erly be claimed.Where employees are permitted 
to buy stock of the employer corporation at the 
market price, and the stock subsequently rises in 
market value, the increment is not deductible as a 
business expense of the corporation on the theor\^ 
that it constituted additional compensation, 

Forgiveness of employee’s debt may constitute a 
deductible pa3nnent of compensation where an or¬ 
dinary and necessary business expense for per¬ 
sonal services is actually rendered. 

b. Commissions or Salaries 

In computing net income, commissions or salaries 
paid or incurred as an ordinary and necessary business 
expense, or for the management, conservation, or main- 


61. U.S.— LfUcas v. Ox Fibre Brush 
Co., SO S,Ct. 273, .281 U.S. 115, 74 

733, 

Lack of leg*al oTblig’ation siot fatal 
It is not fatal to deductibility that 
the employer was not legally obli¬ 
gated to make payments of compen¬ 
sation for services.—^Flood v. U. S., 
C.C.A.Mass., 133 F.2d 173. 

62. U.S.—Flood V. U. S., supra— 
Moir V. U. S., 49 F.Supp. 3'31, 99 
CtCl. 558. 

63. U.S.—Flood V. U. S., •C.C.A. 

Mass., 133 F.2d 17*3. 

64- U.S.—Trust No. '5522 and Trust 
No. '5 644, Bellehurst Syndicate v. 
C. I. R., C.C.A., 83 F.2d. 801. 

65. U.S.—^Wallace’s Estate v. O. I. 
R., CC.A., 101 F.2d 604—A. Kream- 
er, Inc., v. U. S., 66 Ot.Cl. 30'S. 

68. U.S.—Hartley v. C. I. R., C.C.A, 

72 F.2d 3'52, affirmed 55 S.Ct. 756, 
295 U.S. 216, 79 L.Ed. 1399, modi¬ 
fied on other grounds 55 S.Ct. 832, 
29'5 U.S. 719, 79 L.Ed. 1674—Pant- 
ages Theatre Co. v. Welch, C.C.A. 
Cal., 71 F,2d 68—Marble & Shat- 
tuck Chair Co. v. C. I. R., C.C.A, 39 
F.2d '393. 

Expenses in disbursement of income 
In determining ward's income tax, 
clerical expense incurred by guard¬ 
ian in disbursement of income was 
not deductible as “business expense" 
in carrying on business of ward’s es¬ 
tate, since disbursement of ward's 
income is compensated for by com¬ 
missions allowed by law.—Robertson 
V. Corwin, D.C.N.Y,, 3 F.Supp. 762. 

67. U.S.—Washington v. C. I. R., C. 

C.A., SO F.2d 829, certiorari denied 
•56 S.Ct. 955, 29'8 U.S. .689, 80 L.Ed. 
1408. 


68. U.S.—King Amusement Co. v. 

■C. 1. R., C.C.A., 44 P.2d 709, cer¬ 
tiorari denied SI S.Ct. 212, 282 U. 
S. 900, 75 L.Ed. 792—Guarantee 

Bond & Mortgage Co. v. C. I. R., 
C.C.A, 44 F.2d 297—Beneficial In¬ 
dustrial Loan Corporation v. Han¬ 
dy, D.C.I)el., 16 F.Supp. 110, af¬ 
firmed, C.C.A, 92 F.2d 74, followed 
in American Loan Co. v. Handy, 
93 F.2d 74. 

Capital expenditures generally see 
supra § 259. 

Payment to promoters 
Value of capital stock issued and 
delivered to promoters of corporation 
for services rendered was not ex¬ 
pense deductible from income, but a 
capital expenditure.—Guarantee Bond 
& Mortgage Co. v. C. L R., C.C.A., 44 
P.2d 297. 

69. U.S.—Gardner-Uenver Co. v. C. 
I. R., C.C.A., 75 F.2d 38, certiorari 
denied 55 S.Ct. 922, 295 U.S. 763, 
79 L Ed. 1705—^Kennington v. Bon- 
ald, C.C.AMiss., 50 F.2d 894, cer¬ 
tiorari denied 52 S.Ct. 40, 284 U.S. 
664, 76 L.Ed. 562—Marble & Shat- 
tuck Chair Co. v. C. I. R., C.C.A, 39 
P.2d 393. 

Dividends 

Corporation which had allowed 
certain employees to subscribe to 
shares of corporation's stock was not 
entitled to deduct dividends declared 
on stock, since dividends were inci¬ 
dents of ownership of stock.—Gard- 
ner-Denver Co. v. C. I. R., C.C.A., 75 
P.2d 38, certiorari denied 55 S.Ct. 
922, 295 U.S. 763, 79 L.Ed. 1705. 

70. U.S-—Imperial Type Metal Co. 
V. C. I. R., C.C.A., 106 F2d 302. 

71. U.S.—^Indianapolis Glove Co. v. 
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XJ. S.. C.C.A.Ind.. 96 F.2d 816—Al- 
ger-Sullivan Lumber Co. v. C. I. 
R., C.C.A., 57 P.2d 3—^National Cash 
Register Co. v. U. S., CtCl., 10 F. 
Supp. 687, certiorari denied 56 S.Ct. 
573, 297 U.S. 710, 80 L.Ed. 997— 
Hudson Motor Car Co. v. U. S., Ct. 
Cl., 3 F.Supp. 834. 

Basis of valuation 

(1) A deduction has been permit¬ 
ted on the basis of the book value 
of the stock.—Hudson Motor Car Co. 
V. U. S-, supra. 

(2) Market value has also been 
used as a basis of valuation.—Inter¬ 
national Freighting Corporation v. 
C. I. R., C.C.A, 135 F.2d 310. 

72. U.S.—^National Cottonseed Prod¬ 
ucts Corporation v. C. I. R., C.C.A., 
76 F.2d 839. 

Transfer of stock for different pur¬ 
pose 

Transfer of stock to effect equal 
distribution between only two stock¬ 
holders, to retain services of presi¬ 
dent, did not entitle corporation to* 
deduction, in computing income tax, 
of amount representing par value of 
stock distributed to president.—^West¬ 
moreland Specialty Co. v. Burnet, 57 
P.2d 615, 61 App.D.C. 95, certiorari 
denied 63 S.Ct. IS, 287 U.S. 609, 77 L. 
Ed. 529. 

73. U.S.—Gardner-Denver Co. v. C. 1. 
R., C.C.A., 75 P.2d 38, certiorari 
denied 55 S.Ct. 922, 296 U.S. 763, 
79 L.Ed. 1705. 

74. U.S.—Taylor-Logan Co. v. White, 
C.C.A.Mass., 65 P.2d 994—Wunder- 
le V. McCaughn, D.C.Pa., 38 F.2d 
258. 
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tenance of property held for the production of Income, 
and which are a reasonable allowance for services actual¬ 
ly rendered, are deductible. 

In computing net income, commissions'^5 or sal¬ 
aries'^^ paid or incurred as an ordinary and nec¬ 
essary business expense, and which are a reason¬ 
able allowance for services actually rendered, are 
deductible. On the other hand, where the deduc¬ 
tion claimed for commissions or salaries fails to 
meet these requirements, it will be disallowed, 
as where under the guise of ^'salaries’’ the taxpay¬ 
er makes what is essentially a distribution of prof¬ 
its,or where, after dissolution of a corporation, 


an attempt is made to create liability for additional 
salaries for past services of corporate ofiicers.'^^ 
Commissions are not deductible as ordinary ex¬ 
penses of trade or business where they are essen¬ 
tially capital expenditures,as in the case of com¬ 
missions paid a banker on sales of a corporate tax¬ 
payer's stock,81 or commissions paid a broker on 
the purchasers or salens of securities for the ac¬ 
count of the taxpayer. 

Commissions paid or incurred in connection with 
the negotiation of a long term lease are usuall}^ 
not deductible as ordinary expenses of trade or 


75. U,S.--U. S. V. Ragren, Ill., 62 S. 

Ct. 374, 314 U.S. 513, 86 L.Bd. 383, 
rehearing' denied 62 S.Ct. 620, 315 
U.S. 826. 86 L.Ed. 1222 and 62 S.Ct. 
621, two cases, 315 U.S. 826, 86 L. 
Ed. 1222—Ohmer Register Co. v. 
C. I. R.,' C.C.A., 131 P.2d 682, 143 A. 
L.R. 1164—C. I. R. V. Hawaiian 
Philippine Co., C.C.A., 100 P.2d 988, 
certiorari denied Helvering v. Ha¬ 
waiian Philippine Co., 59 S.Ct. 1032, 
307 U.S. 635, 83 L.Ed. 1517—Alex¬ 
andria Gravel Co. v. C. I. R., C.C. 
A,, 95 P.2d 615—Bonded Mortgage 
Co. of Baltimore v. C. I. R., C.C.A., 
70 P.2d 341—^Alexander Sprunt & 
Son V. C. I. R., C.C.A., 64 F.2d 424. 
Distribution of profits 

Alleged commissions paid to a so- 
called "company,'’ which was mere¬ 
ly the trade-name of the corporate 
taxpayer’s president, were not de¬ 
ductible where under the circum¬ 
stances disclosed they were noth¬ 
ing more than a distribution of prof¬ 
its.—McKeever v. Eaton, D.C.Conn., 
6 P.Supp. 697. 

Known facts 

The proper treatment of commis¬ 
sions in this respect must be deter¬ 
mined in the light of the facts and 
circumstances known in the taxable 
year involved and not by looking at 
later events.—Stacey v. U. S., D.C. 
Ill., 60 F.2d 1061. 

ISTecessary elements 

In order that a commission for 
personal services rendered shall be 
deductible as a business expense, 
three elements must concur: First 
the expenditure must have been in¬ 
curred in carrying on a trade or busi¬ 
ness; second, it must have been an 
ordinary expenditure in such connec¬ 
tion; third, it must have been a nec¬ 
essary expense.—Stacey v. U. S., su¬ 
pra. 

Reserve for commissions 
The fact that taxpayer, in his 
books, kept on accrual basis, carried 
balance which was owing on sales 
agents’ commissions, and which was 
dependent on collection of sales 
prices, under name "reserve for sales 
agents’ commissions,’’ was immateri¬ 
al in determining whether that item 


was deductible as a "business ex¬ 
pense.’*—Ohmer Register Co. v. C. L 
R., C.C.A., 131 F.2d 682, 143 A.L.R. 
1164. 

76. U.S.—Daily Journal Co. v. C. I. 
R., C.C.A., 135 F.2d 687—Stewart 
V. C. I. R., C.C.A.Tex.. 95 F.2d 821 
—^William S. Gray & Co. v. U. S., 
Ct.Cl., 35 F.2d 968—Skinner Mfg. 
Co. V. U. S., Ct.Cl., 8 F.Supp. 741. 

Gk)Od faith 

Where the owners of a business in 
corporate form vote themselves sal¬ 
aries they have the right to make 
such application of corporate funds, 
but must exercise good faith in so 
doing as respects income tax deduc¬ 
tions.—^Helvering v. Superior Wines 
& Liquors, C.C.A., 1*34 F.2d '37'3. 
Three questions 

In determining whether salaries 
are deductible as ordinary and neces¬ 
sary business expenses there are 
three questions: First, is the pay¬ 
ment in fact salary or other compen¬ 
sation? Second, have personal serv¬ 
ices actually been rendered? Third, 
IS the payment reasonable when 
measured by the amount and qual¬ 
ity of services performed with rela¬ 
tion to the business of the particu¬ 
lar taxpayer?—Lenox Clothes Shops 
V. C. I. R., C.C.A., 139 F.2d 56. 
Wages paid during delay 

Wages paid to mechanic while 
waiting to install printing press, 
where delivery was delayed by man¬ 
ufacturer, held deductible by taxpay¬ 
er, engaged in publishing business, as 
operating expense.—Rankin v. C. I. 
R., C.C.A., 60 F.2d 76. 

77. U.S.—Stern-Slegman-Prins Co. v. 
C. I. R., C.C.A., 79 F.2d 289—Wil¬ 
liam A. Brady Theatre Co. v. C. 
I. R., C.C.A., 42 F.2d 181—W. S. 
Bogle & Co. V. C. I. R., C.C.A., 26 
F.2d 771. 

Failure to pay 

Taxpayer was not entitled to de¬ 
duction for income tax purposes of 
salary items entered on books as ac¬ 
crued but never paid.—Cedar Park 
Cemetery Ass’n v. C. I. R., C.C.A., 67 
F.2d 699, certiorari denied 64 S.Ct. 
773, 292 U.S. 639, 78 L.Ed. 1491. 
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Mere voting of salaries 

Voting of officers’ salaries by di¬ 
rectors IS not conclusive as against 
government on question of corpora¬ 
tion’s tax.—H. L. Trimyer & Co. v. 
Noel, D.C.Va., 28 P.2d 781. 

78. U.S.—Mendelson Bros. Paper Co'. 
V. C. I. R., C.C.A., 44 P.2d 372—Twin 
City Tile & Marble Co. v. C. I. R., 
C.C.A., 32 P.2d 229. 

79. U.S.—Duval V. C. I. R., C.C.A., 57 
P.2d 496. 

80. U.S.—Bing V. Helvering, C.C.A., 
76 P.2d 941—Columbian Nat. Fire 
Ins. Co. V. U. S., Ct.Cl., 9 F.Supp. 
688 . 

81. U.S.—Simmons Co. v. C. I. R., C. 
C.A., 33 F.2d 75, certiorari denied 
Simmons Co. v. Lucas, 60 S.Ct. 37, 
280 U.S. 588, 74 L.Ed. 637. 

82. U.S.—Helvering V. Winmill, 59 S. 
Ct. 45, 305 U.S. 79, 83 L.Ed. 52— 
Hutton V. C. I. R., C.C.A., 39 F.2d 
459. 

Business of buying and selling 

The text rule is followed even 
though the taxpayer is in the business 
of buying and selling securities.— 
Helvering v. Winmill, 59 S.Ct. 45, 305 
U.S. 79, 83 L.Ed. 52. 

83. U.S.—Spreckels v. Helvering, 62 
S.Ct. 777, 316 U.S. 626, 86 L.Ed* 
1073—C. I. R. V. Levis' Estate, C. 
C.A., 127 F.2d 796, 142 A.L.R. 1146, 
certiorari denied Levis’ Estate v. 
C. I. R., 63 S.Ct. 38, two cases, 317 
U.S. 645, 87 L.Ed. 520. 

Capital losses 

The statute authorizing losses on 
sales of securities to be deducted 
from gross income to the extent of 
gains realized from sales did not in¬ 
dicate a congressional purpose to 
alter or repeal a long-existing admin¬ 
istrative interpretation of nondeduc¬ 
tible capital expenditures under 
which brokers' purchase commissions 
were uniformly considered as a part 
of the cost of securities and not as 
current business expenses.—Helver¬ 
ing V. Winmill, 69 S.Ct. 46, 306 U.a 
79, 83 L.Bd. 62. 
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business, but are viewed ratber as extraordinary^^ 
or capital^^ expenditures, being so regarded irre¬ 
spective of tbe method of bookkeeping used and 
reported by the taxpayer.ss Where the taxpayer 
is not engaged in a trade or business, this fact 
affords an additional reason for denying the de¬ 
duction under statutory provisions limited to deduc¬ 
tion of expenses of a trade or business nature.^^ 

Commissions as nontrade or nonbusiness ex¬ 
pense, Under the Internal Revenue Code, 26 U.S. 
C.A. § 23 (a) (2), permitting deduction of nontrade 
or nonbusiness expenses such as ordinary and nec¬ 
essary expenses for production or collection of in¬ 
come, or for the management, conservation, or 
maintenance of property held for the production of 
income, commissions paid a guardian have been 
held deductible by the ward attaining his majority 
during the taxable year in which such commissions 
were paid.^s 

Share in profits. Where all the parties act in 
good faith, payments as compensation for serv¬ 
ices actually rendered, under a contract fixing the 
compensation as a share in the profits to be earned, 
are deductible as a business expense.^^ The mere 
fact that a corporation contracts with its officers 
to pay them a percentage of profits as compensa¬ 
tion for services, however, does not make the 
amounts so contracted to be paid ordinary and nec¬ 
essary expenses of the business even though the 
contracts are enforceable,^^ and where the amounts 
claimed as deductions in fact have no relation to 


the services rendered and are not a fair compensa¬ 
tion therefor, but are merely a distribution of prof¬ 
its, the deduction will not be allowed.^i Where a 
distribution of profits is made not as such, but as 
additional compensation for personal services ren¬ 
dered, and where such distribution under the con¬ 
tract with the employees is to be computed at the 
end of a fixed term, there may be no deduction of 
such profits distribution until the term has expired 
so that the amount thereof may be known,and 
where, at the expiration of the period, it appears 
that there are no profits available for distribution 
there may be no deduction as for salaries or com¬ 
pensation out of profits.93 Where a corporation 
pays its principal stockholders half its profits dur¬ 
ing a stipulated period for the latter's deposit of 
their own securities to enable the corporation to 
secure credit, it has been held that such distribu¬ 
tion of profits is not deductible as an ordinary and 
necessary expense of conducting the business.94 

c. Extra or Additional Compensation 

Extra or additional compensatlO|n is deductible in 
computing net income where paid or incurred as an 
ordinary and necessary business expense for services 
actually rendered. 

Extra or additional compensation paid or incur¬ 
red for personal services actually rendered may be 
deductible in computing net income where such 
compensation constitutes an ordinary and necessary 
business expense of the taxpayer.95 Where, how¬ 
ever, the claim for deduction on account of extra 
or additional compensation does not meet these 


84. U.S.—Stacey v, U. S., D.C.Ill., 60 
F.2d 1061. 

85. U.S.—Griffiths v. C. I. R., C.C.A.. 
70 F.2d 946—Home Trust Co. v. C. 
I. R., C.C.A., 65 F.2d 532-~Meyran 
V. C. I. R., C.C.A., 63 F.2d 9S6—Ton- 
ning-sen v. C. I. R., C.C.A., 61 F.2d 
199—Atwell V. U. S., Ct.CL, 1 F. 
Supp. 720. 

Contra Daly v. Anderson, 

37 F.2d 728. 

Prorating or amortizing commissions 
on long term leases over term of 
lease see infra § 277. 

ITumlber of leases immaterial 

The fact that the taxpayer’s sole 
business is the making of leases and 
that it executes a large number of 
long term leases does not change the 
text rule.— C. I. R. v. Chicago Dock 
& Canal Co., C.C.A., 84 P.2d 288. 

86. U.S.—Meyran v. C. I. R., C.C.A., 
63 P.2d 986. 

87. U.S.—Stacey v. U. S., D.C.Ill., 
60 F.2d 1061. 

Housewife engaging brokers to ne¬ 
gotiate long term lease on her prop¬ 
erty was not “carrying on trade or 
business" within tax statute permit¬ 


ting deductions.—Stacey v. U. S., su¬ 
pra. 

88. U.S.—Spear v. Gagne, D.C.bT.H., 
49 P.Supp. 263. 

89. U.S—-Austin v. U. S., C.C.A.Ga., 
28 F.2d 677. 

90. U.S.—Samuel Heath Co. v, U. 
S., Ct.Cl., 2 F.Supp. 637. 

91. U S —Samuel Heath Co. v. U. S., 
supra. 

92. D.C.—S. Naitove & Co. v. C. I. 
R., 32 P.2d 949, 59 App.D.C. 53, 
certiorari denied S. Naitove & Co. 
V. Lucas, 60 S.Ct. 34, 280 U.S. 582, 
74 L.Ed. 632. 

93. U.S.—Block & Kohner Mercan¬ 
tile Co. V. U. S., C.C.A.MO.. 37 P.2d 
877. 

94. U.S.—R. D. Heflin, Inc., v. U. S., 
Ct.Cl., 58 P.2d 482, certiorari de¬ 
nied 53 S.Ct. 83, 287 U.S. 631, 77 L- 
Bd. 647. 

95. U.S.—^Lucas v. Ox Fibre Brush 
Co.. 50 S.Ct. 273. 281 U.S. 115, 74 Ii. 
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Ed. 733—Indianapolis Glove Co. v. 
U, S., C.C.A.Ind., 96 F.2d 816—Gen¬ 
eral Outdoor Advertising Co. v. 
Helvering. C.C.A., 89 F.2d 882—Hel¬ 
vering V. J. L. Brandeis & Sons, 
C.C.A., 75 F.2d 487—Taylor-Logan 
Co. V. White, C.C.A.Mass., 65 F.2d 
994—^Wunderle v. McCaughn, D.C. 
Pa., 38 F.2d 258—Cohen v, C. I. R., 
C.C.A.. 31 P.2d 874. 

Itack of formal vote 
Where it appeared that payments 
by corporation to president and treas¬ 
urer were made because of extra 
services performed by them and that, 
although there was no formal 
of the corporation authorizing the 
payments, the payments were acqui¬ 
esced in and no effort was made to 
recover them back, the payments 
were a proper deduction.—In re Con¬ 
cord Silversmiths Corporation, D.C. 
N.H., 32 P.Supp. 128. 

Payment after death 
Pact that payment of additional 
compensation for officer's services 
was made to his estate after officer’s 
death did not prevent deduction.— 
Taylor-Logan Co. v. White, C.C.A. 
Mass., 62 F.2d 336. 
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requirements, it will not be allowed,as where 
it appears that the so-called "'additional compensa¬ 
tion/’ or increased salary, was not essentially such 
but was a mere afterthought to reduce taxes.^^ 

d. Reasonableness of Compensation 

To be deductible as ordinary and necessary business 
expense, in computing net income, compensation paid 
for persona! services must be reasonable in the light 
of all attendant circumstances. 

Compensation paid or incurred for personal serv¬ 
ices must be reasonable to be deductible in comput¬ 
ing net income for income tax purposes,^^ and 
must bear a substantial relation to the services ren¬ 
dered and extravagant or extraordinary amounts 
paid or incurred as alleged compensation cannot be 
deducted as ordinary and necessary expenses of 
trade or business.^ Even if an allowance is not so 
unusual, extravagant, or extraordinary in charac¬ 
ter as to condemn it as in no sense compensation 
for services, yet if it is relatively unreasonable pay¬ 


ment for the services rendered it will not be al¬ 
lowed as a deduction.^ In the final analysis the 
reasonable or unreasonable nature of amounts 
claimed as compensation is a question of fact,3 to- 
be determined without any fixed standard or yard¬ 
stick,^ and in the light of all the surrounding cir¬ 
cumstances.^ 

§ 261. - Cost of Acquiring Property or 

Interest 

The cost of acquiring income-producing property or 
iKte-rests is a capital expenditure, which, in computing 
net income, is not deductible In the year i|n which It is 
made as an ordinary expense of conducting trade op 
business. 

Generally speaking, the cost of acquiring an in¬ 
come producing property or interest is a capital 
expenditure, which is not deductible in computing 
net income as an ordinary and necessary expense 
of trade or business in the year in which the ex¬ 
penditure is made.6 Expenditures made or in- 


96. U.S.—Desco Corporation v. U. S., 
D.C.DeL, 55 P.2d 411—R. J. Ederer 
Net & Twine Co. v. XJ. S., Ct.Cl., 
7 F.Supp. 282. 

Retroactive increases after close of 
tax year are not deductible except 
in extraordinary circumstances.— 
Wenatchee Bottling Works v. Hen- 
ricksen, D.C.Wash., 31 F.Supp. 763. 

97. XJ S.—^Wenatchee Bottling Works 
V. Henricksen, supra. 

98. XJ.S.—Doernbecher Mfg. Co. v. 
C. L R., C.C.A., 95 F.2d 296—B. 
Wagner & Son v. C. I. R., C.C.A., 
93 F.2d 816—Doernbecher Mfg. Co. 
V. C. I. R.. C.C.A., SO F.2d 573— 
Alexander Sprunt & Son v. C. 1. R., 
C.C.A., 64 F.2d 424—Hecht v. XJ. S., 
Ct.Cl., 54 F.2d 968, certiorari de¬ 
nied 52 S.Ct. 643, 2S6 U.S. 560, 76 
L.Ed. 1293—U. S. v. Reitmeyer, D. 
C.La., 11 F.2d 648. 

The size of amount received does 
not in itself prevent payment from 
being reasonable compensation for 
services.—J. D. Van Hooser «& Co. v. 
Glenn, D.C.Ky., 50 F.Supp. 279. 

99. U.S.—Lenox Clothes Shops v. C. 

I. R., C.G.A., 139 F.2d 56—Ox Fibre 
Brush Co. V. Blair, C.C.A., 32 F.2d 
42, 68 A.L.R. 696, affirmed Lucas v. 
Ox Fibre Brush Co., 60 S.Ct. 273, 
281 U.S. 115, 74 L.Ed. 733—J. D. 
Van Hooser & Co. v. Glenn, D.C. 
Ky., 50 F.Supp. 279. 

Business acumen and industry of 
employees 

U.S.—HerfI! Motor Co. v. McCabe, D. 
C.Tenn., 41 F.Supp. 1011, affirmed, 
C.C.A., Nashville Trust Co., v. 
Herffi 122 F.2d 1022. 

Payment for like services by similar 
enterprises 

U.S.—B. Wagner & Son v. C. I. B., 
C,C.A., 93 F.2d 816. 


1- U.S.—Botany Worsted Mills v. U. 
S„ Ct.Cl., 49 S.Ct 129, 278 U.S. 282, 
73 L.Ed. 379—A. David Co. v. Gris¬ 
som, C.C.A.N.C., 64 F.2d 279—J. D. 
Van Hooser & Co. v. Glenn, D.C. 
Ky., 50 F.Supp. 279. 

2. U.S.—Long Island Drug Co. v. C. 
I. R., C.C.A., 111 F.2d 593, certio¬ 
rari denied 61 S.Ct. 49, two cases, 
311 U.S. 680, 85 LEd. 438—Ox Fibre 
Brush Co. V. Blair, C.C.A., 32 P.2d 
42, 68 A.L.R. 696, affirmed Lucas 
V. Ox Fibre Brush Co., 50 S.Ct. 273, 
281 U.S. 115, 74 L.Ed. 733. 

3. U.S.—Miller Mfg. Co. v. C. I. R., 
C.C.A., 149 F.2d 421—Long Island 
Drug Co. V. €. I. R., C.C.A., 111 
F.2d 593, certiorari denied 61 S.Ct. 
49, two cases, 311 U.S. 680, 85 L. 
Ed. 438—E. Wagner & Son v. C. 
I. R., C.C.A., 93 F.2d 816. 

Amounts held reasonable 
U.S.—Toledo Grain & Milling Co. v. 
C. I. R., C.C.A., 62 F.2d 171—Ox 
Fibre Brush Co. v. Blair, C.C.A., 
32 F.2d 42, 68 A.L.R. 696, affirmed 
Lucas V. Ox Fibre Brush Co., 60 S. 
Ct 273, 281 U.S. 115, 74 L.Ed. 733 
—U. S. V. Reitmeyer, D.C.La., 11 F. 
2d 648—J. D. Van Hooser & Co. v. 
Glenn, D.C.Ky., 50 F.Supp. 279— 
Herff Motor Co. v. McCabe, D.C. 
Tenn., 41 F.Supp. 1011, affirmed, C. 
C.A., Nashville Trust Co. v. Herff, 
122 F.2d 1022. 

Amounts held unreasonable 
U.S.—Lydia B. Pinkham Medicine Co. 
V. C. I. R., C.C.A., 128 F.2d 986, 146 
A.L,R. 827, certiorari denied 63 S. 
Ct 80, 317 U.S. 676, 87 L.Ed. 542— 
National Cottonseed Products Cor¬ 
poration V. C. I. R., C.C.A., 76 P.2d 
839—Seabright Woven Felt Co. v. 
Ham, D.aMe., 38 F.2d 114—H. L. 
Trimyer & Co. v. Noel, D.C.Va., 28 
F.2d 781. 


4. U.S.—J. D. Van Hooser & Co. v. 
Glenn, D.C.Ky., 50 F.Supp. 279. 

5. U.S.—Miller Mfg. Co. v. C. I. R., 
C.C.A., 149 F,2d 421—Express Pub. 
Co. V. C. 1. R., C.C.A., 143 F.2d 385 
—Capitol-Barg Dry Cleaning Co. v, 
C. 1. R., C.C.A., 131 P.2d 712— 
National Cottonseed Products Cor¬ 
poration V. C. I. R., C.C.A., 76 F. 
2d 839—Austin v. U. S., C.C.A.Ga., 
28 F.2d 677—J. D. Van Hooser & 
Co. V. Glenn, D.C.Ky., 50 F.Supp. 
279. 

Agreement 

A letter, wherein taxpayer agreed' 
to add to his son’s salary a bonus 
of forty-five per cent of the net earn¬ 
ings of taxpayer’s construction busi¬ 
ness, did not establish the reason¬ 
ableness of the salary in determin¬ 
ing whether the salary was deducti¬ 
ble as an expense in computing tax¬ 
payers’ income tax.—In re Bae’s Es¬ 
tate, C.C.A., 147 P.2d 204. 

Resolution of directors 

(1) A resolution of a corporate 
taxpayer’s board of directors as tO" 
salaries creates an inference that 
the allowances are reasonable.—Capi¬ 
tol-Barg Dry Cleaning Co. v. C. I. B.,. 
C.C.A., 131 P.2d 712. 

(2) Such a resolution, however, is. 
not conclusive as to the reasonable¬ 
ness thereof.—Lydia E. Pinkham 
Medicine Co. v. C. I. B., C.C.A., 128 
P.2d 986, 145 A.L.B. 827, certiorari de¬ 
nied 63 S.Ct. 80, 317 U.S. 675, 87 L. 
Ed. 542. 

6. U.S.—Burton-Sutton Oil Co. v. C. 
1. K., C.aA.La., 160 F.2d 621, cer¬ 
tiorari denied 66 S.Ct. 93, certiorari 
granted 66 S.Ct. 526—U. S. v. Don¬ 
aldson Beally Co., C.C.A.Minn., 106 
P.2d 609—^Willcuts v. Minnesota 
Tribune Co„ C.C.A.Minn., 103 F.2d 
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curred in connection with the acquisition of a busi¬ 
ness,*^ or made to acquire the good will of a busi¬ 
ness,^ or made to acquire immediate possession of 
a leasehold,^ have been held under the circum¬ 
stances to constitute part of the capital cost of 
acquiring property or interest. On the other hand, 
where items paid or incurred in connection with the 
acquisition of property or interests are essentially 
ordinary expenses of conducting the taxpayer’s 
business under the facts presented, they will not be 
regarded as capital expenditures.^® 

Cost of equipment. The cost of minor equip¬ 
ment essential to maintain normal production or op¬ 
eration of an enterprise is usually deductible as an 


ordinary and necessary expense of conducting a 
trade or business,^^ provided there is a due show¬ 
ing as to the nature and purpose of the equipment 
purchasedbut where the cost of equipment rep¬ 
resents major items of permanent improvement to 
increase the value of the property it will be re¬ 
garded as a capital expenditure and not as one de¬ 
ductible as an ordinary and necessary expense of 
conducting trade or business.13 In order that items 
for cost of equipment may be deductible as operat¬ 
ing expenses in the case of a mine, it is necessary 
to prove not only that the items were of a minor 
character but also that the mine was completely 
developed,since the same item of expenditure 


947, certiorari denied Minnesota 
Tribune Co, v. Willcuts, 60 S.Ct. 
93, 308 U.S. 577, 84 L.Ed. 483— 
King Amusement Co. v. C. I. B., C. 
C.A., 44 F.2d 709, certiorari denied 
51 S.Ct. 212, 282 U.S. 900, 75 L Ed. 
792—^Anahma Realty Corporation 
V. C. I. R., C.C.A., 42 F.2d 128, cer¬ 
tiorari denied Anahma Realty Cor¬ 
poration V. Burnet, 51 S.Ct. 31, 282 
U.S. 854, 75 L.Ed. 756—Johnson 
Motor Co. V. U. S., CtCl., 6 P.Supp. 
122 . 

D.C.—Bermont Oil Co. v. Helvering, 
91 F.2d 710, 67 App.D.C. 256. 

Cost of perfecting or defending title 
see infra § 270. 

Tact that number of contracts may 
be involved to bring about acquisi¬ 
tion of an income-producing property 
or interest is unimportant if their 
purpose was really to secure such 
property or interest.—Home Trust 
Co. V. C. I. R., C.C.A., 65 P.2d 532. 
Payments to life tenant 

Where taxpayer bought life ten¬ 
ant's interest in realty in considera¬ 
tion of specified monthly payments 
for life, and subsequently bought re¬ 
mainderman’s Interest for cash, pay¬ 
ments to life tenant constituted "cap¬ 
ital expenditures”.—Citizens Hat. 
Bank of Kirksville, Mo, v. C. I. R., C. 
C.A., 122 P.2d 1011, certiorari denied 
62 S.Ct. 913, 315 U.S. 822, 86 L.Ed. 
1219. 

7. U.S.—Crowley v. C. I. R., C.C.A., 

89 P.2d 715—Watson v. C. I. R., 
C.C.A., 82 F.2d 345. 

Cost of eliminating competitors is 
a capital expenditure.—^Newspaper 
Printing Co. v. C. I. R., C.C.A., 56 F. 
2d 125. 

Interest in partnership 

(1) Generally.—Pope v. C. I. R., 
C.C.A., 39 F.2d 420—Hill v. C. I. R., 
C.C.A., 38 P.2d 165, certiorari denied 
Hill V. Lucas, 50 S.Ct. 460, 281 U.S. 
761, 74 L.Ed. 1170. 

(2) Where partnership sold Its 
business, including secret processes 
not specifically referred to in sale 
agreement, to corporation under cor¬ 


poration’s agreement to pay percent¬ 
age of profits to each partner for life 
and five years thereafter, and part¬ 
ners did not retain any interest in 
the secret processes, income pay¬ 
ments to partners were part of the 
price of capital assets.—Imperial 
Type Metal Co. v. C. I. R., C.C.A., 106 
F.2d 302. 

Satisfaction of debts 
Amount paid by corporation, tak¬ 
ing over old corporation’s business, 
to satisfy assumed debts, was “capi¬ 
tal expenditure.”—^Athol Mfg. Co. v. 
C. I. R., C.C.A., 54 F.2d 230. 

a. U.S.—Rotan v. C. I. R., C.C.A., 56 
F,2d 153. 

Deduction of: 

Depreciation of good will see infra 
§ 357. 

Losses on good will see infra § 300. 

9. U.S.—Home Trust Co. v. C. I. R., 
C.C.A., 65 F.2d 532. 

10. U.S.—^Helvering v. Russian Fi¬ 
nance & Construction Co., C.C.A., 
77 F.2d 324. 

Purchase of baseball player contracts 
Entire cost of player contracts pur¬ 
chased by baseball club during tax¬ 
able year were held to be deductible 
from income as “ordinary and nec¬ 
essary business expenses.”—C. I. R. 
V. Pittsburgh Athletic Co., C.C.A., 72 
F.2d 883. 

11. U.S.—Guanacevi Mining Co. v. 
C. I. R., C.C.A., 127 F.2d 49—Enter¬ 
prise Coal Co. V. Phillips, D.C.Pa., 
12 F.Supp. 49, affirmed, C.C.A., 84 
F.2d 565. 

Bailroad locomotives and. freight cars 
replaced under lease 
A railroad, in determining income 
tax, was entitled to deduct as “or¬ 
dinary and necessary expenses” ag¬ 
gregate value of locomotives and 
freight cars retired by its subsidiary 
from leased lines and replaced by 
subsidiary with equipment of equal 
value in accordance with require¬ 
ment of lease agreements.—Illinois 
Cent. R. Co. v. C. I. R., O.C.A., 90 F. 
2d 458. 


12. U.S.—Little War Creek Coal Co. 
V. U. S., D.C.W.Va., 25 F.Supp. 764, 
reversed on other grounds, C.C.A., 
U. S. V. Little War Creek Coal Co., 
104 F.2d 483. 

13. U.S.—^Enterprise Coal Co. v. 
Phillips, D.C.Pa., 12 P.Supp. 49, af¬ 
firmed, C.C.A., 84 F.2d 565. 

14- U.S.—^Enterprise Coal Co. v. 
Phillips, supra. 

Expenses of oil and gas well develop¬ 
ment see infra § 271. 

Increased depth of mine 
Expenditures of coal mining com¬ 
pany for equipment necessary to 
maintain normal production at ad¬ 
vancing depth, after mine had 
reached maximum development were 
chargeable to expense.—U. S. v. Ro¬ 
den Coal Co., C.C.A.Ala., 39 P.2d 425. 
Particular items held deductible 

(1) Cost of car wheels, irons, and 
bolts.—Little War Creek Goal Co. v. 
U. S., D.C.W.Va., 25 P.Supp. 764, re¬ 
versed on other grounds U. S. v. 
Little War Creek Coal Co., 104 F.2d 
483. 

(2) Cost of a filing cabinet.— 
Little War Creek Coal Co. v. U. S., 
supra. 

(3) Cost of a mine pump.—^Little 
War Creek Coal Co. v. U. S., supra. 

(4) Cost of mining locomotives, 
cars, and rails.—Marsh Fork Coal 
Co. V. Lucas, C.C.A., 42 P.2d 83— 
Winding Gulf Colliery Co. v. Brast, 
D.C.W.Va., 13 P.Supp. 743, affirmed, 
C.C.A., Brast v. Winding Gulf Col¬ 
liery Co., 94 F.2d 179. 

Tunnels 

A mining company which by driv¬ 
ing tunnels made available for work¬ 
ing ores, normal output of which 
had ceased, could not deduct expendi¬ 
tures on tunnels from gross income 
as “operating expense” since expen¬ 
ditures were made to attain and not 
to maintain an output, and hence con¬ 
stituted “development expenses” 
chargeable to capital to be recovered 
through depletion deductions.—Guan¬ 
acevi Mining Co. v. C. R., C.C.A., 
127 P.2d 49. 
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might be classified as capital if the mine had not 
reached its normal development or as an operating 
expense if it had-^^ 

I 262. - Cost of Issuing and Redeeming 

Securities 

Expense involved in issuing and redeeming securities 
may be deducted in computing net income. 

Under revenue statutes, and treasury regulations 
pursuant thereto, the cost of issuing and redeeming 
securities of a corporate taxpayer may be deduct¬ 
ed from gross income as ordinary and necessary 
expenses,deductions in connection with the issu¬ 
ance of such securities being allowable on the same 
theory as deductions of unamortized discounts.^^ 
Accordingly a corporate taxpayer redeeming its 
own bonds, which have been issued at a discount, 
may deduct, as a business expense, any unamortized 
discount and expense incurred in connection with 
such bond issue, as well as premiums and expens¬ 
es paid in connection with their redemption,and 
such deduction may be made by a corporate tax¬ 
payer as regards the bonds of another corporation 
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which has become merged or consolidated with the 
taxpayer.^^ 

Commissions paid by a corporate taxpayer for 
sale of its own stock have been held not deducti¬ 
ble as an ordinary and necessary expense:^® such 
a taxpayer is not entitled to deduct as an expense 
the difference between what it received from a bro¬ 
ker selling its stock and what it brought on resale 
by the broker.^i Discounts on the issue of securi¬ 
ties consisting of corporate stock have been held 
not deductible by a corporate taxpayer,22 and a 
premium paid on redemption of such stock has like¬ 
wise been held not deductible.^^ 

The year or period in which expenses are de¬ 
ductible is considered infra §§ 274-277, while the 
amortization of a debt discount as a loss is dis¬ 
cussed infra § 291. 

§ 263. - Contributions 

Cotitributions may in a proper case be deductible as 
business expenses in computing net income. 

Under revenue statutes authorizing deduction of 
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15. U.S.—Enterprise Coal Co. v. 
Phillips, D.C.Pa., 12 F.Supp. 49, af¬ 
firmed, CC.A., 84 F.2d 565. 

16. U.S.—Great Western Power Co. 
of California v. C. I. R., 56 S.Ct 
576, 297 U.S. 543, 80 L.Ed. 853. 

17. U.S.—Great Western Power Co. 
of California v. C. I. R., supra. 

Treasury regulation 

The mere fact that a treasury regu¬ 
lation relating to deductions on sale 
and retirement of corporate bonds 
does not expressly cover tbeir issu¬ 
ance does not alter the text rule.— 
Great Western Power Co. of Califor¬ 
nia V. C. I. R., supra. 

la U.S.—Dodge Bros. v. U. S., C.C. 
A.Md., 118 P.2d 95—General Gas & 
Electric Corporation v. C- I. R., C. 

C. A., 98 F.2d 561, reversed on oth¬ 
er grounds 59 S.Ct. 638, 306 U.S. 
530, 83 L.Ed. 964—C. I. R. v. Lin- 
coln-Boyle Ice Co., C.C.A., 93 F.2d 
26. 

D.C.—Plelvering v. California Oregon 
Power Co., 75 F.2d 644, 64 App. 

D. C. 125. 

Basis of bond discount deduction 
The basis on which bond discount 
Is permitted to be deducted from 
gross income in income tax account¬ 
ing is that it constitutes in eifect ad¬ 
ditional interest over rate specified 
in the bonds and is thus an added ex¬ 
pense in the conduct of the business, 
—Dodge Bros. v. U. S., D.C.Md., 33 F. 
Supp. 312, affirmed, C.C.A., 118 F.2d 
95. 

Oonunissions paid in sale of bonds 
Slave been held to be deductible.— 

47 O.J.S.-27 


Helvering v. Union Pac. R. Co., 55 S. 
Ct. 165, 293 U.S. 282, 79 L.Ed. 363. 
Determination as to discount 

(1) Court must look to substance 
of given transaction to see whether 
discount, in nature of additional in¬ 
terest, has actually been given by 
issuing corporation, in determining 
whether such discount comes with¬ 
in the text rule.—Dodge Bros. v. U. 
S., C.C.AMd., 118 F.2d 95. 

(2) Evidence in a particular case 
was held insufficient to establish that 
debentures, issued for property and 
not cash, were issued at a discount 
within such rule.—Dodge Bros. v. 
U. S., D.C.Md., 33 F.Supp. 312, af¬ 
firmed, C.C.A., 118 P.2d 95. 

Premium, paid for bonds in retir¬ 
ing them has been held deductible.— 
Jewel Tea Co. v. U. S., C.C.A.]Sr.Y., 90 
P.2d 461, 112 A.L.R. 182. 

19, U.S.—General Gas & Electric 
Corporation v. C. I. R., 59 S.Ct. 638, 
306 U.S. 630, 83 L.Ed. 964—^Helver- 
Ing V. Metropolitan Edison Co., 69 
S.Ct. 634, 306 U.S. 522, 83 L.Ed. 
957 —Helvering v. Pennsylvania 
Water & Power Co., 69 S.Ct. 634, 
306 U.S. 622, 83 L.Ed. 967. 

Sale of assets 

The text rule is not applicable on 
a mere sale by one corporation of 
all its assets to another which as¬ 
sumes liabilities of the seller.—Hel¬ 
vering V. Metropolitan Edison Co., 69 
S.Ct. 634, 306 U.S. 622, 83 L.Ed. 967— 
Plelverlng v. Pennsylvania Water & 
Power Co., 69 S.Ct. 634, 806 U.S. 622, 
83 L.E(1 967. 


What law governs 

(1) Whether there has been a 
merger within the text rule is to 
be determined by the law of the state 
of the taxpayer’s incorporation.— 
General Gas & Electric Corporation 
V. C. I. R„ C.C.A., 98 F.2d 561, re¬ 
versed on other grounds 59 S.Ct. 638, 
306 U.S. 530, 83 L.Ed. 964. 

(2) A transfer without valuable 
consideration with intent that the 
transferor should cease to exist, 
made in accordance with governing 
law, constitutes a ‘‘merger” within 
the text rule.—^Helvering v. Metropol¬ 
itan Edison Co., 59 S.Ct. 634, 306 U.S. 
522, 83 L.Ed. 957—^Helvering v. Penn¬ 
sylvania Water & Power Co., 59 S. 
Ct. 634, 306 U.S. 622, 83 L.Ed. 957. 

20, U.S.—Baltimore & O. R. Co. v. 

[ C. I. R., C.C.A., 78 P.2d 460. 

I D.C.—Corning Glass Works v. Lucas, 
37 P.2d 798, 59 App.D.C. 168, 68 
A.L.R. 736, certiorari denied 50 
S.Ct. 348, 281 U.S. 742, 74 L Ed. 
1156. 

Bauker^s commission for financing 
sale. 

D.C.—Corning Glass Works v. Lu¬ 
cas, supra. 

21. U.S.—Industrial Bankers of 
America v. Handy, D.C.Del., 16 F. 
Supp. 113- 

22 . U.S.—^Pacific Southwest Realty 
Co. V. C. I. R., C.C.A., 128 F.2d 815, 
certiorari denied 63 S.Ct. 64, 317 U. 
S. 663, 87 L.Ed. 533. 

23 , XT.S.—Pacific Southwest Realty 
Co. V. C. L R., supra. 
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business expenses, contributions, donations, and 
gifts made by the taxpayer may be deducted as 
business expenses,^^ provided they meet the statu¬ 
tory requirement as ordinary and necessary expens¬ 
es in carrying on trade or business.^^ In deter¬ 
mining whether such contributions constitute de¬ 
ductible expenses the test to be employed is wheth¬ 
er the benefits accruing from the particular con¬ 
tribution are direct or indirect;^® when they are 
direct the contribution is deductible otherwise 
it is not.^^ 


Prior to the Revenue Act of 1936 § 23 (q), 26 
U.S.C.A. § 23 (q), authorizing deductions of char¬ 
itable contributions by corporations, contributions, 
donations, and gifts by corporate taxpayers were 
deductible only as business expenses.^^ 

Deductions and credits for contributions gener¬ 
ally are treated infra §§ 368-371. 

§ 264. - Entertainment and Travel 

Necessary entertainment and travel expenses may be 


24. U.S.—Willcuts V. Minnesota Tri¬ 
bune Co.. C.C.A.Mmn., 103 F.2d 947, 
certiorari denied Minnesota Tribune 
Co. V. Willcuts, 60 S.Ct. 93, 308 U. 
S. 577, 84 L.Ed. 483. 

25. U.S.—Willcuts V. Minnesota 

Tribune Co., supra. 

26. U.S.—Morgan Const. Co. v. U. 
S., D.C.Mass., 18 F.Supp. 892. 

Good will and increase of business 
It is not sufficient that the taxpay¬ 
er, in making such contributions, be¬ 
lieves that they result in good will 
and increased business.—Old Mission 
Portland Cement Co. v. Helvering, 
55 S.Ct. 158, 293 U.S. 2-89, 79 L.Ed. 
367—C. L R. V. P. & R. Lazarus & 
Co., C.C.A., 101 F.2d 728, affirmed 60 
S.Ct. 209. 308 U.S. 252, 84 L.Ed. 226— 
Merchants Nat. Bank of Mobile v. 
C. 1. R., C.C.A., 90 F.2d 223, 111 A. 
L.R. 1224—Helvering v. Evening Star 
Newspaper Co., C.C.A., 78 F.2d 604, 
certiorari denied Evening Star News¬ 
paper Co. V. Helvering, 56 S.Ct. 151, 
296 U.S. 628, 80 L.Ed. 446—Morgan 
Const. Co. V. U. S., D.C.Mass., 18 F. 
Supp. 892. 

27. U.S.—Old Mission Portland Ce¬ 
ment Co. V. Helvering, 65 S.Ct. 
158, 293 U.S, 289, 79 L.Ed. 367— 
Willcuts V. Minnesota Tribune Co., 
C.C.A.Minn., 103 F.2d 947, certio¬ 
rari denied Minnesota Tribune Co. 
V. Willcuts, 60 S.Ct. 93, 808 U.S. 
577, 84 L.Ed. 483. 

Particular coutributious beld deduc¬ 
tible 

(1) Manufacturing corporation’s 
contribution to hospital to avoid nec¬ 
essity of enlarging factory dispens¬ 
ary.—Corning Glass Works v. Lucas, 
37 F.2d 798. 59 App.D.C. 168, 68 A.L. 

R. 736, certiorari denied 60 S.Ct. 348, 
281 U.S. 742, 74 L.Ed. 1155. 

(2) Contribution by cement cor¬ 
poration to T. M. C. A. building fund, 
made with understanding that cor¬ 
poration would receive its share of 
concrete construction work on pro¬ 
portional basis of its donation.—Old 
Mission Portland Cement Co. v. C. 
I. R., C.C.A.. 69 P.2d 676, affirmed 65 

S. Ct. 158, 293 U.S. 289, 79 L.Ed, 367. 

(3) Contribution to college by 
newspaper taxpayer, where college 
was in existence as result of contri¬ 


butions of newspaper and others and 
continued to advertise in newspaper. 
—^Willcuts V. Minnesota Tribune Co., 
C.C.A.Mmn., 103 P.2d 947, certiorari 
denied Minnesota Tribune Co. v. Will- 
cuts, 60 S.Ct. 93, 308 U.S. 577, 84 L. 
Ed. 483. 

(4) Contribution by railroad to 
association of railway executives for 
carrying on nation-wide advertising 
campaign.—Texas & P. Ry. Co. v. U. 
S., Ct.Cl., 52 F.2d 1040, affirmed 52 
S.Ct 528, 286 U.S. 285, 76 L.Ed. 1108. 

(5) Payments required of mem¬ 
ber of New York Stock Exchange for 
gratuity fund for benefit of fami¬ 
lies of deceased members of ex¬ 
change.—^Whitney v. C. I. R., C.C.A., 
73 P.2d 589. 

(6) Clothing corporation’s pay¬ 
ments on subscription to stock of 
nonprofit corporation organized to 
bring new industries into community 
and to rehabilitate existing manufac¬ 
turing plants.—C. I. R. v. The Hub, 
Inc., C.C.A., 68 F.2d 349. 

(7) Payments by manufacturing 
corporation to foundation established 
to assist corporation’s employees and 
dependents.—Forbes Lithograph Mfg. 
Co. V. White. D.C.Mass., 42 F.2d 287. 

(8) Contribution to civic improve¬ 
ment fund by corporation employing 
half of city’s wage-earning popula¬ 
tion.—American Rolling Mill Co. v. 
C. I. R., C.C.A., 41 F.2d 314. 

(9) Amount paid into sick bene¬ 
fit fund for employees, separately ad¬ 
ministered by an employee appoint¬ 
ed as treasurer of fund.—Scarbrough 
v. U. S., CtCl., 8 F.Supp. 736. 

28. U.S.—Old Mission Portland Ce¬ 
ment Co. V. Helvermg, 55 S.Ct. 158, 

293 U.S. 289, 79 L.Ed. 367. 
Fartlculax contrilnitions lield not de- 
ductible 

(1) Contributions for religious 
and charitable purposes.—^Alfred J. 
Sweet (Inc.) v. U. S., 66 CLCl. 664. 

(2) Railway's contributions to 
firemen’s and policemen's balls and to 
National Guard.—^Kansas City South¬ 
ern Ry. Co. V. C. I. R., C.C.A., 75 F. 
2d 786. 

(3) Contribution by cement cor¬ 
poration to fund to promote state¬ 
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wide referendum for increased gaso¬ 
line sales tax levy.—Old Mission 
Portland Cement Co. v. C. I. R., C. 
C.A., 69 F.2d 676, affirmed 55 S.Ct. 
158, 293 U.S. 289, 79 L.Ed. 367. 

(4) A bank's donations to com¬ 
munity chest and other charities.— 
Merchants Nat. Bank of Mobile v. C. 
I. R., C.C.A.. 90 P.2d 223, 111 A.L.R. 
1224. 

(5) Contribution by cement cor¬ 
poration to local community chest.— 
Old Mission Portland Cement Co. v. 
C. I. R., supra. 

(6) Department store’s contribu¬ 
tions to community chest where less 
than twenty per cent of the families 
represented by the store's one thou¬ 
sand six hundred employees were 
helped by agencies participating in 
the chest.—C. I. R. v. F. & R. Laza¬ 
rus & Co., C.C.A., 101 F.2d 728, af¬ 
firmed 60 S.Ct. 209, 308 U.S. 252, 84 L. 
Ed. 226. 

(7) Newspaper’s contributions to 
community chest aggressively advo¬ 
cated by newspaper through its news 
and editorial columns.—Helvering v. 
Evening Star Newspaper Co., C.C.A., 
78 F.2d 604, certiorari denied Even¬ 
ing Star Newspaper Co. v. Helvering, 
56 S.Ct. 151, 296 U.S. 628, 80 L.Ed. 
446. 

(8) Contribution of less than one 
per cent of a welfare federation’s 
funds by corporate taxpayer employ¬ 
ing seven hundred fifty persons out 
of community population of one hun¬ 
dred ninety five thousand.—Morgan 
Const. Co. V. U. S., D.C.Mass., 18 F. 
Supp. 892. 

(9) Payment by firm of account¬ 
ants to endowment fund for main¬ 
taining a library available to public. 
—Montgomery v. U. S., 63 Ct.Cl. 688. 

(10) Contributions to war funds 
of Red Cross, Y. M. C. A., and simi¬ 
lar agencies.—Consolidated Gas, Elec¬ 
tric Light & Power Co. of Baltimore 
V. U. S., 65 CtCl. 262, certiorari de¬ 
nied 49 S.Ct. 18, 278 U.S. 612, 73 U 
Ed, 637. 

28. U.S.—Old Mission Portland Ce¬ 
ment Co. V. Helvermg, 65 S.Ct. 168, 

293 U.S. 289, 79 L.Ed. 367-—Morgan 

Const. Co. V. U. S., D.C.Mass., 18 

F.Supp. 892. 
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deducted as business expenses In computing net in¬ 
come. 

Under the Internal Revenne Code, 26 U.S.C.A. 
§ 23 (a), and similar statutes, authorizing deduc¬ 
tion of ordinary and necessary expenses in carrying 
on business, entertainment expenses may be deduct- 
ed.30 

Under revenue statutes specifically so providing, 
traveling expenses, including the entire amount ex¬ 
pended for meals and lodging while away from 
home in the pursuit of trade or business, are de- 
ductible.31 Three conditions must be satisfied be¬ 
fore a traveling expense deduction may be made 
under such statutes (i) The expense must be 
a reasonable and necessary traveling expense, as 


that term is generally understood.^s (2) The ex¬ 
pense must be incurred 'Vhile away from home.”^ 
(3) The expense must be incurred in pursuit of 
business.^ ^ 

In considering whether travel and entertainment 
expenses may be deducted as expense incurred in 
connection with earning income, due regard should 
be given to whether taxpayer in good faith expend¬ 
ed the particular items in connection with earning 
his income,and the particular expenditures must 
bear some rational proportion to the income.37 Ab¬ 
solute certainty in fixing the amount of such ex¬ 
penses, in the absence of items or details, is not, 
however, required.^^ 


30, U.S.—Schmidlapp v. C. I. R., C.C. 

A., 96 F.2d 680, 118 A.L.R. 297-~<:o- 

han V. C. I. R., C.C.A., 39 F.2d 540. 

Viewed witli suspicion 

It is proper to be extremely sus¬ 
picious as to the business purpose of 
entertainment expenses, the mere fact 
that they are of benefit to business 
being insufficient.—Schmidlapp v. C. 
1. R., C.C.A., 96 F.2d 680, 118 A.L,. 
R. 297. 

Banking business 

Entertainment expenses incurred 
by bank's vice president, who is ex¬ 
pected as part of his duties to en¬ 
tertain at his own expense visitors 
whose favor bank desired, are deduc¬ 
tible from his income.—Schmidlapp 
V. C. I. R., supra. 

Theatrical business 

(1) Expenses incurred by a the¬ 
atrical manager and producer in en¬ 
tertaining actors, employees, and 
dramatic critics have been held de¬ 
ductible.—Cohan v. C. I. R., C.C.A., 
39 F.2d 540. 

(2) Sum expended by actor for 
entertainment of others to enhance 
his reputation as actor and secure 
theatrical engagements more easily 
has been held deductible —Blackmer 
V. C. I. R., C.C.A., 70 F.2d 255, 92 A. 
L.R. 982. 

31. U.S.—C. I. R. V. Flowers, 66 S. 

Ct. 250. 

Particular expeuses held deductible 

(1) Expense of maintaining and 
operating automobile used for travel 
in connection with taxpayer’s busi¬ 
ness.;—^Wagner v. Lucas, 38 F.2d 391, 
59 App.D.C. 219. 

(2) Traveling expenses incurred 
by a theatrical manager and produc¬ 
er.—Cohan v. C. I. R., C.C.A., 39 F.2d 
540. 

(3) Where an actor, domiciled in 
New York, spent two hundred sixty 
three days in California during tax¬ 
able year, acting in motion pictures, 
and during stays in Caiifornia rent¬ 
ed furnished apartment on month-to- 
month basis, and employed a cook and 


chauffeur, California living expenses 
were held deductible.—Coburn v. C. 
1. R., C.C.A., 138 F.2d 763. 

(4) A moving picture actress 
domiciled in San Francisco with her 
husband was held entitled to deduct, 
as expenses, amounts expended by 
her for food, rent, and similar living 
expenses in Hollywood during a six 
months' period while engaged in mak¬ 
ing a motion picture.—^Wallace v. C. 
I. R., C.C.A., 144 F.2d 407. 

Particular expeuses held uot deduc¬ 
tible 

(1) Expenses on trip to Europe, of 
I attorney as member of special com¬ 
mittee of a bar association to study 
and report on criminal procedure and 
law enforcement, having no tendency 
to increase his professional income. 
—Ellis V. Burnet, 50 F.2d 343, 60 
App.D.C. 193. 

(2) Traveling expenses of rail¬ 
road counsel between his home in a 
state where he personally chooses to 
live and another state where the 
principal offices of his employer are 
located, and his duties are required 
to be performed.—C. I. R. v. Flow¬ 
ers, 66 S.Ct. 2'50. 

(3) Traveling expenses of a judge 
between his residence in one part of 
state to another part where his 
judicial duties are required to be 
performed.—Barnhill v, C. I. R., O. 
C.A., 148 F.2d 913. 

32,. U.S.—C. I. R. V, Flowers, 66 S. 

Ct. 250. 

33, U.S.—C. I. R. V. Flowers, supra. 
Xtems included 

This includes such items as trans¬ 
portation, fares, and food and lodg¬ 
ing expenses incurred while travel¬ 
ing.—C. I. R. V. Flowers, supra. 

34. U.S.—'C. I. R. V. Flowers, supra. 
“Home” 

(1) The meaning of the word 
“home” in such provisions with ref¬ 
erence to a taxpayer residing in one 
city and working in another has en¬ 
gendered much difficulty and litiga¬ 
tion.—^C. I. R. V. Flowers, supra. 
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(2) According to some authority 
home, within the meaning of the 
statute, IS equivalent to the taxpay¬ 
er's place of business.—Barnhill v. 
C. L R., C,C.A., 148 F.2d 913. 

(’3) According to other authority 
the term relates to his actual place 
of residence.—Flowers v. C. I. R., C. 
C.A.M 1 SS., 148 F.2d 163, reversed on 
other grounds 66 S.Ct. 250, rehearing 
denied 66 S.Ct. 482—Wallace v. C. I. 
R., C.C.A., 144 F.2d 407—Coburn v. 
C. I. R., C.O.A., 138 F.2d 763. 

35. U.S.—C. I. R. V. Flowers, i66 S. 
Ct. 250. 

Direct connection 

There must be a direct connection 
between the expenditure and the car¬ 
rying on of the trade or business of 
the taxpayer or of his employer.— 
C. I. R. V. Flowers, supra. 

Necessity or appropriateness 

The expenditure must be necessary 
or appropriate to the development 
and pursuit of the business or trade. 
—^C. 1. R. V. Flowers, supra. 
Motivating factor 

The exigencies of business rather 
than the personal conveniences and 
necessities of the traveler must be 
the motivating factor.—C. I. R. v. 
Flowers, supra. 

36. U.S.—Penn v. Robertson, D.CN. 
O., 29 F.Supp. 386, affirmed, C.C.A, 
116 F.2d 167. 

37. U.S.—Penn v, Robertson, supra. 

sa U.S.—Cohan v. C. I. R, C.C.A., 
39 F.2d 540. 

Approximation 

In absence of Items or details, an 
approximation should be made bear¬ 
ing heavily on the taxpayer whose 
inexactitude is of his own making.— 
Cohan v, C. I. R., supra. 

Speculative result 
The fact that the result will in¬ 
evitably be speculative does not alter 
the text rule-—Cohan v. C. I. R., su- 
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erty held for the production of income may be deducted, 
but expenditures for permanent improvements cannot be 
deducted as a business expense. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 23 (9) (1), and similar statutes, providing for 
the deduction of all the ordinary and necessary ex¬ 
penses paid or incurred during the taxable year in 
carrying on any trade or business, deductions may 
be made for ordinary and necessary expenses of 
the taxpayer for the maintenance,^0 or ordinary re¬ 
pair,of his business properties; but he is not 
entitled to deduct for new construction of perma¬ 
nent improvements which constitute capital ex- 
penditures.'^^ Under this statute the taxpayer is 


39. U.S.—O. I. R. V. Heininger, 64 S. 

Ct. 249, 320 U.S. 467, 8‘S L.Ed. 171 

—Burroughs Bldg. Material Co. v- 

C. I. FL, aC-A., 47 P.2d 178. 

‘^TSie sense of the rule that statu¬ 
tory penalties are not deductible 
from gross income is that the pen¬ 
alty is a punishment inflicted 
. upon those who commit 
acts violative of the fixed public pol¬ 
icy of the sovereign, wherefore to 
permit the violator to gain a tax ad¬ 
vantage . . . would frustrate 

the purpose and effectiveness of that 
public policy.”—C. I. R. v. Longhorn 
Portland Cement Co., C.C.A.Tex., 
148 P.2d 276, 2'77, certiorari denied 
66 S.Ct. '33. 

Particular fines, costs, and penalties 
held not deductible 

(1) Fines and costs for violation 
of laws relating to price fixing.— 
Burroughs Bldg. Material Co. v. C. I. 
R., C.C.A., 47 P.2d 178. 

(2) Penalties paid by railroads 
for violation of public policy stat¬ 
utes or regulations.—Tunnel R. R. of 
St. Louis V. C. I. R., C.C.A., 61 F.2d 
166, certiorari denied 53 S.Ct. 396, .288 
U.S. 604, 77 L.Ed. 9‘79—Chicago, R. 
L & P. Ry. Co. V. C. I. R., C.C.A, 47 
P.2d 990, certiorari denied 52 S.Ct. 7, 
.284 U.S. 618, 7,6 L.Ed. 527—Great 
Northern Ry. Co, v. O. I. R., C.O.A., 
40 F.2d 372, certiorari denied Great 
Northern Ry. Co. v. Burnet, '51 S.Ct. 
31, 282 U.S. 855, 75 L.Ed. 7'57. 

(3) Penalty for negligent under¬ 
statement of tax liability.—U. S. v. 
Jaffray, C.C.A.Minn., 97 F.2d 48'8, af¬ 
firmed 59 S.Ct. 541, 306 U.S. 276, 83 
L.Ed. 647. 

(4) The amount paid by wholesale 
liquor dealer in settlement of claim 
for penalties for failure to keep 
proper books and records.—^Helver- 
ing V. Superior Wines & Liquors, C. 
C.A., 134 P.2d 373. 

(5) The sums paid as compromise 
in full satisfaction of claims of state 
for statutory penalties for alleged 
violations of state anti-trust laws.— 
C. I. R. V, Longhorn Portland Ce¬ 
ment Co., C.C.A.Tex., 148 P.2d 276, 
certiorari denied 66 S.Ct. 33. 


U.S.—Ann Arbor R. Co. v. C. I. 
R., C.C.A, 97 F.2d 343—Kansas 
City Southern Ry. Co. v. O. I. R., 
C.C.A., 75 F.2d 786. 

33 C.L p 306 note 62 [a], [b]. 

R eimbur s emeut 

(1) Money expended In mainte¬ 
nance of such leased railroad being 
deductible as ordinary and necessary 
business expense only to extent in 
which lessee railroad used its own 
money, expenditure for such purpose 
for which railroad was reimbursed 
by director general for undermainte¬ 
nance during period of federal con¬ 
trol was held not deductible under 
such statute.—^New York, C. & St. L. 
R. Co. V. Helvering, 71 P.2d 956, '63 
App.D.C. 247. 

(2) Deduction by terminal corpo¬ 
ration operating railroad terminal 
and transfer facilities, for mainte¬ 
nance of its properties during the 
taxable year 1920, was not reducible 
by amount representing liability of 
government for undermaintenance 
during period of federal control, par¬ 
ticularly in view of settlement of re¬ 
spective claims and fact that no 
payment for undermaintenance was 
ever actually made.—Tunnel R. R. 
of St. Louis V. C. I. R., C.C.A., 61 F. 
2d 166, certiorari denied 53 S.Ct. 396, 
288 U.S. 604, 77 L.Ed. 979. 

41. U.S.—Grant v. Hartford & N. 
H. R. Oo„ Conn., 93 U.S. '2.25, 23 L. 
Ed. 878—Southern Ry. Co. v. C. I. 
R., C.C.A., 74 F.2d 887—Marble & 
Shattuck Chair Co. v. C. I. R., C. 
C.A., '39 F.2d 39‘3. 

“Repairs’* aad. “losses** distinguished 
"Repairs,” as far as they are de¬ 
ductible as ordinary and necessary 
expenses, are the more or less con¬ 
tinuous minor break-down and wast¬ 
age of machinery, buildings, and the 
like as distinguished from "losses” 
which are occasioned by casualties. 
—Buffalo Union Furnace Co. v. Hel¬ 
vering, C.C.A., 72 F.2d 399. 

Particular dedactious allowed 

(1) Necessary repairs to restore 
barge to condition it was in before 
it sank.—Zimmern v. C. I. R., C.C. 
A., 28 F.2d 769. 
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(2) Repairing roof.—Marble & 
Shattuck -Chair Co. v. C. I. R., C.C. 
A., 39 F.2d 393. 

(S) Replacing and reflashing sky¬ 
light and replacing felt and slag on 
defects in roof.—Fidelity Storage 
Corporation v. Burnet, 58 P..2d 526, 
61 App.D.C. 121. 

42, U.S.—^Duffy V. Central R. Co. of 
New Jersey, N.J., 45 S.Ct. 429, 268 
U.S. 55, 69 L.Ed. 846—Northern 

Pac. Ry. Co. v. Helvering, C.C.A., 
'83 F.2d 508—^Union Trust Co. v. 
C. I. R., C.C.A., 54 F.2d 199—Park¬ 
ersburg Iron & Steel Co. v. Bur¬ 
net, C.C.A., 48 F.2d 163—Marble & 
Shattuck -Chair Co. v. C. I. R., C. 
C.A., 39 F.2d 39‘3—Smith v. C. I. 
R., D.C.N.H., 19 F.Supp. 377— 

Kemper Military School v. Crutch- 
ley, D.C.Mo., '274 F. 125—National 
City Bank of Seattle v. U. S., 64 
CtCl. 2'36, certiorari denied 48 S. 
Ct. 301, 2'76 U.S. 620, 75 L.Ed. 735. 
D.C.—George H. Bowman Co. v. O. I. 

R., 32 P.2d 404, 59 App.D.C. 13. 

33 C.J. p 309 note 4. 

Test 

(1) Test in determining whether 
expenditure constitutes outlay for 
improvements or betterments, with¬ 
in the text rule, as distinguished 
from ordinary and necessary expens¬ 
es of business, depends on nature of 
expenditure.—Parkersburg Iron & 
Steel Co. V. Burnet, O.C.A., 4‘8 F.2d 
16’3. 

(2) Whether given expenditure ac¬ 
tually results in ultimate advantage 
to taxpayer does not constitute a 
test to determine whether such out¬ 
lay represents permanent improve¬ 
ments.—Parkersburg Iron & 'Steel 
Co. V. Burnet, supra. 

Particular deductions not allowed 

(1) Improving lighting conditions. 
—^Parkersburg Iron & Steel Co. v. 
Burnet, supra, 

(2) Bricking up windows and in¬ 
stalling ventilating pipes.—^Marble & 
Shattuck Chair Co. v. O. I. R., C.C. 
A., 39 F..2d 393. 

03) Deepening foundation under 
bank building.—Crocker First Nat. 
Bank v. C. L R., C.C.A., 69 F;2d 37. 


§ 265. - Fines, Costs, and Penalties 

Fines and penalties, and costs in the nature thereof, 
are not deductible as ordinary and necessary business 
expenses in computing net income. 

Fines and penalties, and costs in the nature 
thereof, incurred in violating federal state statutes 
do not constitute a deductible expense.^9 Litiga¬ 
tion expenses are considered infra § 270. 

§ 266. - Improvements, Maintenance, and 

Repairs 

In computing net income, items of expense arising 
from maintenance or repair of business property or prop- 

4a 
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not entitled to deduct the expense of maintenance 
of property not used for business purposes.'^^ 

Under Internal Revenue Code, 26 U.S.C.A. § 23 
(a) (2), providing for a class of nonbusiness de¬ 
ductions corresponding to business deductions^ de¬ 
duction may be made for all the ordinary and nec¬ 
essary expenses for management, conservation, or 
maintenance of property held for the production of 
income.^^ The statutory requirement that, to be 
deductible, such expenses be ^'ordinary and neces¬ 
sary” implies that they be reasonable in amount 
and bear a reasonable and proximate relation to 
the management of the property contemplated.*^® 
It is not essential that expenses to be deductible un¬ 
der the statute be incurred solely for the produc¬ 
tion of income.*^® 

§ 267. - Insurance Premiums 

Insurance premiums are deductible where they are 


ordinary and necessary expenses of the taxpayer's trade 
or business. Premiums on ijnsurance covering the life 
of the taxpayer have been held not to be deductible un¬ 
der a statute forbidding such deduction where the tax¬ 
payer benefits directly or indirectly from the insurance. 

Insurance premiums paid or incurred by a tax¬ 
payer for insurance coverage during the tax year 
are deductible in computing net income where they 
are ordinary and necessary expenses of conducting 
his trade or business,but such expenditures are 
not deductible where the insurance premiums are 
capital expenditures,^^ or are not essentially an 
ordinary expense of the taxpayer’s trade or busi¬ 
ness.^ 9 Under the Internal Revenue Code, 26 U.S. 
C.A. § 24 (a) (4), and similar statutes, premiums 
paid on any life insurance policy covering the life 
of any officer or employee, or of any person finan¬ 
cially interested in any trade or business carried 
on by the taxpayer, are not deductible when the 
taxpayer is directly or indirectly a beneficiary un- 


(4) Raising floor of building for 
protection against flood tide and re¬ 
arranging fixtures,—Black Hardware 
Co. V. C. I. R., C.C.A.. 39 F.2d 460, 
certiorari denied Black Hardware 
Co. V. Burnet, 51 S.Ct. 22, 282 U.S, 
841, 75 L.Bd. 747. 

(•5) Replacing damaged iron grills 
across windows of building by new 
grills of heavier design.—Fidelity 
Storage Corporation v. Burnet, *58 F. 
2d 526, 61 App.D.C. 121. 

(6) Replacing iron piping with 
brass piping in office building.—Fire 
Cos. Bldg. Corporation v. Burnet, 57 
F.2d 943, 61 App.D.C. 104. 

(7) Value of building demolished 
to obtain long-term lease.—Young v. 
C. I. R., C.C.A., 69 F.2d 691, certio¬ 
rari denied 53 S.Ct. 116, 287 U.S. &52, 
77 L.Ed. 563. 

43. N.T.—Robinson v. C. I. R., C.C. 
A., 134 F.2d 168. 

Former residence 

Where taxpayer moving to new 
residence did not succeed In renting 
old residence, such residence could 
not be deemed to have been appro¬ 
priated to a business use so as to en¬ 
title taxpayer to deductions within 
the text rule.—Robinson v. C. I. R., 
supra. 

44. U.S.—Bingham's Trust v. C. I. 
R., 65 S.Ct. 12‘32—Heller v. C. I. R., 
C.C.A., 14'7 F.2d 376, certiorari de¬ 
nied 65 S.Ct. 140'5. 

45. U.S.—Bingham's Trust v, C. I. 
R., 66 act. 1232. 

Income taoc expenses 

(1) Trustee's expense in unsuc¬ 
cessful contest of income tax on 
appreciation in^ value of securities 
turned over to a legatee has been 
held deductible.—Bingham's Trust v. 
C. I. R., 65 S.Ct. 1232. 

(2) There exist, however, lower 


federal court decisions holding that 
the cost of a contest over the cor¬ 
rect amount of the taxpayer’s in¬ 
come tax for prior years is not de¬ 
ductible.—Stoddard V. C. I. R., C.C. 
A., 141 F.2d 76—Williams v. Mc¬ 

Gowan, D.C.N.T., 58 F.Supp. 692. 

(3) Payments made to an account¬ 
ant for assistance in preparation of 
income tax returns are not deducti¬ 
ble as an “ordinary and necessary 
expense" Within the statute.—^Hord 
V. C. I. R., C.C.A., 143 F.2d 73. 

46. U.S.—Bingham's Trust v. C, I. 

R., 65 S.Ct. 1232. 

47. U.S.—C. I. R. V. Boylston Mar¬ 
ket Ass’n, C.C.A., 131 F.2d 966, 144 

A.L.R. 52'8—Jefferson Gas Coal Co. 

V. C. I. R., C.C.A., 52 F..2d 120. 

Compensation insurance 

(1) Premiums on statutory com¬ 
pensation insurance, even if paid for 
laborers employed in developing 
property as drift mine, are deducti¬ 
ble.—Jefferson Gas Coal Co. v. C. I. 
R., supra. 

(2) On the other hand, sums paid 
by corporation as self-insurer into a 
reserve fund have been held not de¬ 
ductible, the court recogni 2 ^ing a dis¬ 
tinction between such sums and pre¬ 
miums paid for compensation insur¬ 
ance in that the former are reserve 
for contingencies and, therefore, are 
not deductible.—Spring Canyon Coal 
Co. V. C. 1. R., C.C.A,, 43 P.2d 78, 76 
A.L.R. 1063, certiorari denied Spring 
Canyon Coal Co. v. Burnet, '52 S.Ct. 
3'3, 284 U.S. 6-54, 76 U.Ed. 665. 
Guaranty iusurauce 

Mortgage company's expenses, in¬ 
cluding premiums to surety compa¬ 
ny which guaranteed mortgages 
sold, were deductible as “ordinary 
and necessary business expenses" of 
mortgage company dealing in money 
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as a commodity.—Bonded Mortg. Co. 
of Baltimore v. C. I. R., C.C.A., 70 
P.2d 341. 

Life insurance 

Where bank made advancements 
for payment of premiums of debtor’s 
life policy which was given as col¬ 
lateral for his indebtedness and, al¬ 
though payments were not made 
with reasonable expectancy of col¬ 
lection under promise of reimburse¬ 
ment, proper business precaution 
justified expenditure as incident to 
protection of collateral and such ex¬ 
penditure was one ordinarily justi¬ 
fied in bank’s business under such 
circumstances, advancement could be 
deducted as “business expense" in 
determining bank’s taxable 'income. 
—First Nat. Bank & Trust Co. of 
Tulsa V. Jones, D.C.Okl., '63 F.Supp. 
842, affirmed, C.C.A., 143 F.2d 662. 

48. U.S.—C. I. R. V. Boylston Mar¬ 
ket Ass’n, C.C. A., 131 F..2d 966, 
144 A.L.R. 528. 

49. U S.—Rieck v. Heiner, D.C.Pa., 
20 F.2d 208, affirmed, C.C A., 25 F. 
2d 4'o3, certiorari denied 4'8 S.Ct. 
603, 277 U.S. 608, 72 L.Ed. 1013. 

Fire iusurauce 

Where property was conveyed in 
fee to personal holding company, but 
grantor had already conveyed a life 
estate in one parcel to her sister, 
and in the deed to company grantor 
reserved a life estate to herself in 
all five parcels, and it d'id not appear 
that the company had a business 
other than collecting the income 
from its property, the company was 
not “carrying on a business" in re¬ 
spect of the property in sense which 
would entitle the company to deduct 
from income the premiums paid by 
it for fire insurance on the buildings. 
—Lone Fine Lawn Corporation v. 
Helvering, C.C.A.. 121 F.2d 936. 
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der such policy.^® Under this statute premiums 
paid by a taxpayer for insurance on his own life 
are not deductible where the policy is payable to his 
estate,^^ even though he has assigned the policy to 
creditors for business purposes,^^ Premiums on 
life insurance policies issued to secure a debt are 
not deductible, even though the policy is in the 
first instance made payable directly to the creditor 
as trustee.®^ 

§ 268. - Liabilities Incurred or Paid 

Generally speaking liabilities must be absolute and 
fixed to be deductible in computing net income, although 
they may be so regarded, even though paymeint is not 
presently due or not definitely ascertained as to amount. 

A liability, in order that it may be deductible, 
must be absolute and fixed,^^ and actual and pres¬ 
ent, rather than merely contemplated as more or 
less likely to occur in the future,^® and except as 
it may be otherwise specifically provided by statute, 
a liability does not accrue so long as it remains 
contingent^^ A liability is deemed to be absolute 
and fixed within the rule where no further event 
is needed to bring it into being,®^ and where the 
taxpayer has a reasonable expectation at the time 
he accrues a liability on his books that such lia¬ 
bility will ultimately be enforced;®^ and the fact 
that the liability may not subsequently be discharg¬ 
ed by payment does not necessarily preclude its 
consideration as a liability for the period in which 


it has accrued.®® A liability which has accrued 
may be treated as an expense incurred and, there¬ 
fore, as deductible, although pa>Tnent is not present¬ 
ly due®^ and although the amount of the liability 
has not been definitely ascertained.®^ In order to 
secure deduction of a liability the taxpayer must, 
however, comply with any reasonable regulations 
requiring him to furnish essential data to the tax¬ 
ing authorities.®® 

§ 269. - License Fees and Taxes 

In computing net income, taxes and license fees may 
be deductibie as a business expense. 

In computing net income, taxes and license fees 
may be deductible as an ordinary and necessary ex¬ 
pense of trade or business.®^ In order that such 
taxes and license fees may be deductible, however, 
the taxpayer must have been liable therefor,®® and, 
where the liability therefor rests on others, they 
are not proper deductions.®® 

Deductions for other taxes paid generally are 
considered infra §§ 348-352. 

§ 270. - Litigation Expenses 

a. In general 

b. Attorney’s fees 

c. Sums paid in settlement of actual or 

threatened litigation 


sa D.O.—Jefferson v. Helveringr, 
121 F.2d 16, 73 App.B.C. 245. 

51. U.S.—Rieck V. Heiner, C.C.A,, 25 
F.2d 453, certiorari denied 48 S. 
Ct. €0'3, 277 U.S. 608, 7^ L.Ed. 1013. 

52. U.S.—Rieck v. Heiner, supra. 

5a U.S.—Klein v. C. I. R., C.O.A., 

84 F..2d 310. 

D.C.—Jefferson v. Helveringr, 121 F. 
2d 16. 73 App.D.C. 245. 

54. U.S.—Klein v. C. I. R., C.C.A., 
184 F.'2d '310. 

55. U.S.—^Helvermg v. Russian 
Finance & Construction Co., C.C. 
A., '77 P.2d 324. 

Payment of baseless claim has 
been held not to be deductible.— 
Uevitt & Sous V. Nunan, C.C.A., 142 
F.2d 79'5. 

50. U.S.—Helvering v. Russian 
Finance & Construction Co., C.C.A., 
77 F.2d 324. 

57. U.S.—Brown v. Helvering, 64 S. 
Ct. 356, 291 U.S. 193, 78 U.Bd. 72'5. 
“It is well settled by many deci¬ 
sions that a taxpayer may not ac¬ 
crue an expense the amount of 
which is unsettled or the liability 
for which is contingent.*'—Security 
Flour Mills Co. v. C. I. R., 64 S.Ct 
596, ‘597, 321 U.S. '281, 88 L.Ed. 725. 
sa U.S.—Helvering v. Russian 


Finance & Construction Co., C.C. 
A, 77 F.2d 324. 

59. U.S.—^Helvering v. Russian 
Finance & Construction Co., su¬ 
pra. 

The test is whether taxpayer is 
justified in entertaining reasonable 
expectation that an expense will be 
incurred.—^Helvering v. Russian 
Finance & Construction Co., supra, 

60. U.S.—Helvering v. Russian 
Finance & Construction Co., supra. 

61. U.S.—Brown v. Helvering, 54 S. 
Ct 356, 291 U.S. 19'3, 78 L.Ed. 7.25. 

62. U.S.—Brown v. Helvering, su¬ 
pra. 

63. U.S.—U. S. V. O. J. Morrison 
Stores of Fairmont, C.C.A.W.Va., 
99 F.2d 77. 

64. U.S.—Amtorg Trading Corpora¬ 
tion V. C. I. R., C.C.A, 6'5 F.2d 5i83. 

Payments to foreign government 
Payments to Russian governmen¬ 
tal agency by New York corporation 
in which Russian government had 
beneficial interest for licenses to 
trade in Russia were held “ordi¬ 
nary and necessary expenses” de¬ 
ductible in computing taxable in¬ 
come.—Amtorg Trading Corporation 
V. C. I. R., supra. 
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€5. U.S.—^Dixie Pine Products Co. v. 
C. 1. R., C.C.A.M1SS., 134 P.2d 273, 
affirmed 64 S.Ct. 364, 320 U.S. 516, 
88 L.Ed. 270. 

Contest 

Taxpayer is not entitled to deduct 
a tax liability, the payment of which 
he is contesting.—Security Flour 
Mills Co. V. C. I. R., 64 S.Ct. 596, 321 
U.S. .281, 88 L.Ed. 725. 

66. U.S.—^Wisconsin Gas & Electric 
Co. V. U. S., Wis., 64 S.Ct. 1106, 
322 U.S. 526, 88 L.Ed. 1434—East¬ 
ern Gas & Fuel Associates v. C. I. 
R., G.C.A., 128 F.2d 369. 

Privilege dividend tax 
A Wisconsin corporation could not 
deduct the amount of tax paid to the 
state under Wisconsin Privilege 
Dividend Tax Law as an expense in 
computing federal income tax, where 
burden of dividend tax was upon 
stockholders, so that the tax was 
not “imposed” on the corporation, 
even though the corporation was 
given the duty of withholding the 
tax for the payment to the state.— 
Wisconsin Gas & Electric Co. v. U. 
S., Wis., 64 S.Ct. 1106, '32,2 U.S. 526, 
88 L.Ed. 1434. 

Taxes voluntarily assumed are not 
deductible.—Robinson v. C. I. R., C. 
C.A, 53 F.2d 810, 79 A.L.R. 975- 
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a. In General 

In computing net income, litigation expemses arising 
in connection with the conduct of the taxpayer's busi¬ 
ness may be deducted where they are ordinary and neces¬ 
sary in character; and, under the statute providing for 
the deduction of nonbusiness expenses, litigation ex¬ 
penses may be deducted where they are Incident to the 
collection of Income. 

In computing net income, litigation expenses 
which are ordinary and necessary expenses in the 
conduct of a trade or business are deductible. 
Even though the taxpayer is unsuccessful in litiga¬ 
tion with the government, he may nevertheless have 
the right to deduct his expenses as ordinary and 
necessary business expenses where it appears that 
he acted in good faith and where the allowance of 
the deduction would not frustrate any sharply de¬ 
fined national or state policies.^8 Qn the other 
hand, litigation expenses which are not ordinary 


and business expenses,®® such as expenses of liti¬ 
gation which are more properly classifiable as cap¬ 
ital in character,*^® including expenses of defend¬ 
ing or perfecting title to property,or personal 
litigation expenses,'^2 are not deductible. Litiga¬ 
tion expenses incurred in a criminal prosecution 
may arise from business activity so as to be de¬ 
ductible,'^® but ordinarily such expenses are not de¬ 
ductible.'^^ 

Nonbusiness expenses. Under the Internal Rev¬ 
enue Code, 26 U.S.C.A. § 23 (a) (2)^ authorizing 
the deduction of ordinary and necessary nontrade 
and nonbusiness expenses in the production or col¬ 
lection of income, or for the management, conser¬ 
vation, or maintenance of property held for pro¬ 
duction of income, the taxpayer may deduct litiga¬ 
tion expenses incurred in recovering amounts which 
must be included in income, '^5 or litigation expens- 


67. XJ.S.—C. I. R. V. Heininger, 64 

S.Ct. 249, 320 U.S. 467, '88 L.Ed. 

171—Hales-Mullaly, Inc. v. C. I. 

R. , aC.A., 131 F.2d 509—National 

Outdoor Advertising- Bureau v. 

Helvering, C.C.A., 89 P.2d 878— 

Findley v. U, S., D.C.La., 28 F. 

Supp. 715. 

Character of transaction deter¬ 
mines "w-hether or not a litigation ex¬ 
pense is deductible.—Hales-Mullaly, 
Inc, V. C. I. R., C.C,A., 131 F.2d 509. 

Fact that lavrsnit is rare in the 
course of the business does not make 
its cost any the less deductible as an 
ordinary and necessary expense of 
conducting such business.—Helver¬ 
ing V. Hampton, C.C.A., 79 F.2d 358. 
Management of estate 

The fact that expenses Incurred in 
suits which involved question of 
management of assets of decedent’s 
estate as a business were deducted 
under the estate tax law did not 
preclude deduction of the same ex¬ 
penses in computing net income of 
the estate for income tax purposes. 
—Helvering y. Highland, C.O.A., 124 
F.2d 556. 

68. U.S.—C. I. R. V. Heininger, 64 

S. Ct. 249, 320 U.S. 467, 88 U.Ed. 

171. 

Contra National Outdoor Advertising 

Bureau v. Helvenng, C.C.A., 89 F. 

2d 878. 

Mail order fraud 

Uegal expenses incurred by mail 
order dentist in effort to enjoin en¬ 
forcement of post-offiLce fraud order 
which, although ultimately unsuc¬ 
cessful, resulted in keeping business 
alive for two years, were “ordinary 
and necessary business expenses” 
and as such deductible from Income, 
unless such deduction would frus¬ 
trate national or state policies pro¬ 
scribing particular types of conduct, 
which was not the case under the 


facts presented.—C. 1. R. v. Heinin¬ 
ger, 64 S.Ct. 249, 320 U.S. 467, 88 L. 
Ed. 171. J 

69. U.S.—McDuffie V. U. S., Ct.Cl., 
19 F.Supp. 239. 

D.C.—^Williams v. Burnet, 59 F.2d 
357, 61 App.D.C. 181. 

Expenses of litigation incident to 
dissolution of corporate taxpayer 
were not deductible.—State ex rel. 
Gibson v. American Bonding & Cas¬ 
ualty Co., 281 N.W. 172, 225 Iowa 
638. 

70. U.S.—Isaac G. Johnson & Co. v. 
U. S., C.C.A.N.Y., 149 F.2d 8'51— 
Parmer v. C. I. R.. C.C.A., 126 P.2d 
542—Moynier v. Welch, C.C.A.Cal., 
97 F.2d 471. 

71. U.S.—Jones’ Estate v. C. I. R., 
C.C.A, 127 F.2d 231—Farmer v. C, 
I. R., C.C.A., 126 P.2d 642-—Black- 
well Oil & Gas Co. V. C. I. R., C. 
O.A.Okl., 60 F.2d .257. 

D.C.—Corbett Inv. Co. v. Helvering, 
7'5 F.2d 525, 64 App.D.C. 121. 
Avoidance of contest 

Treasury regulation that cost of 
defending or perfecting title to prop¬ 
erty constitutes part of cost of prop¬ 
erty and is not deductible expense in 
computing income tax is inapplicable 
where payment is not made for pur¬ 
pose of relieving property of lien or 
other hostile Interest but because 
cost of mere contest might be more 
than claimant was willing to accept 
or mere pendency of suit might dis¬ 
astrously affect taxpayer’s general 
credit and business.—Levitt & Sons 
V. Nunan, C.C.A., 142 F.‘2d 796. 
Establishing boundary lines 

Amounts expended in establishing 
in condemnation proceeding proper 
boundary lines were not deductible 
as ordinary and necessary business 
expenses.—Burton-Sutton Oil Co. v. 
C. I. R., C.C.A.La., 150 P.2d 821, cer¬ 
tiorari granted 66 S.Ct 626. 

42.^ 


72. U.S.—Kales v. C. I. R, C.C.A., 
101 P.2d 35, 122 A.L.R. 211—Lloyd 
V. C. I. R., C.'C.A., 55 P.2d 842. 

Income tax litigation 

(1) Ordinarily expenses arising in 
income tax litigation are not de¬ 
ductible.—Kales V. C. I. R., C.C.A., 
101 F.2d 35, 122 A.L.R. ,211. 

(2) Where, however, a taxpayer is 
engaged in buying and selling secur¬ 
ities as a regular business, even 
though only for his own account, ex¬ 
penses of income tax litigation in¬ 
volving such securities are deducti¬ 
ble as a business expense.—Kales v. 
C. I. R., supra, 

73. U.S.—C. I. R. V. People's-Pitts- 
burgh Trust Co., C.C.A, 60 F.2d 
187. 

Fines, costs, and penalties see su¬ 
pra § 265. 

Suit to impose penalty on business 
All expenses incurred in success¬ 
ful defense of a suit to Impose a 
fine or a penalty against a business 
are deductible in computing income 
tax as “ordinary and necessary busi¬ 
ness expenses.” C. I. R. v. Long¬ 
horn Portland Cement Co., C.C.A. 
Tex., 148 F.2d 276. 

74. U.S.—^Pantages Theatre Co. v. 
Welch, C.O.A.CaL, 71 F.’2d 68. 

75. U.S.—Helvering v. Stormfeltz, 
C.C.A., 142 F.2d 982. 

Bight of attorneys to part of judg¬ 
ment 

Where ward's attorneys received 
their fees from judgment made up 
of capital and income, ward was en¬ 
titled to deduct for in.come tax pur¬ 
poses that portion of expenses al¬ 
locable to recovery of interest, even 
if, by virtue of Missouri statutes 
and contract of retainer, there was 
vested in attorneys an equitable title 
to their share of the judgment.— 
Helvering v, Stormfeltz, supra. 
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es directly connected with, or proximately result¬ 
ing from, management of property held for produc¬ 
tion of incomeThe courts have denied the de¬ 
ductibility of expenses incurred in the prosecution 
of actions to restore, rather than to manage, con¬ 
serve, or maintain, property,expenses incurred to 
recover an unliquidated demand for damages,or 
expenses incurred in the defense or protection of 
titleJ^ While it has been held that expenses of 
litigation involving a taxpayer's income tax are not 
deductible,®^ there is also authority to the con- 

trary.St 

h. Attorney's Fees 

Attorney's fees paid or incurred in litigation are 
deductible as ordinary and necessary expenses where 
they are connected with, or proximately result from, the 
taxpayer's trade or business, or where they are con¬ 
nected with, or proximately result from, production or 
collection of Income or the management, conservation, 
or maintenance of property held for production of income. 


Under the Internal Revenue Code, 26 U.S.C.A. 
§ 23 (a) (1), and similar statutes, attorney's fees 
paid or incurred as expenses of litigation, directly 
connected with, or proximately resulting from, con¬ 
duct of the taxpayer's trade or business are de¬ 
ductible as ordinary and necessary expenses there- 
of.®2 Attorney's fees are both ordinary and nec¬ 
essary in the sense that they are customary and 
requisite in connection with litigation,®® and as re¬ 
spects their deductibility as business expenses there 
is no distinction between attorney's fees incurred 
to secure payment of the earnings of the taxpayer 
and those incurred to retain such earnings after 
their receipt.®^ On the other hand, under this stat¬ 
ute attorney’s fees which are not ordinary and nec¬ 
essary expenses in carrying on business,®^ such as 
fees which may be classified as a capital expendi¬ 
ture,®® including those paid which were incurred 
in the defense or perfection of title,®'^ or fees 


76. U.S.—Bingham’s Trust v. O. I. 
R., 65 S.Ct. 12>32, 325 U.S. 56*5, iS9 

U. Ed. 1670. 

77. U S.—Helvering v. Stormfeltz, 
O.C.A., 142 F.2d 9S2. 

78. U.S.—^Helvering v. Stormfeltz, 
supra. 

Merely a chose in action 
A ward’s unliquidated demand for 
damages to recompense him for cap¬ 
ital stolen hy his guardian is merely 
a chose in action and is not property 
held for production of income with¬ 
in the contemplation of the tax stat¬ 
ute.—Helvering v. Stormfeltz, supra. 

79. U.S.—^Bowers v, Lumpkin, O.C. 
A.S.C., 140 P.2d 927, 1-51 A.L.R. 
T336, certiorari denied Lumpkin 

V. Bowers, 64 S.Ct. 1266, 322 U.S. 
755, 88 L.Ed. 1585. 

SO. U.S.—Stoddard v. C. I. R., C.C. 
A., 141 P.2d 76. 

81 . U.S.—^Williams v. McGowan, C. 
O.A., 152 F.2d 570. 

82. U.S.—Kornhauser v. U. S., Ct. 
CL, 48 S.Ct. 219, 276 U.S. 145, 72 
L.Ed. '505—Hales-Mullaly, Inc. v. 
O. L R., -C.CA., 131 P.2d (509-~Hel- 
vering v. Highland, C.C.A., 124 P. 
2d 556—Foss v. O. I. R., C.C.A., 75 
F.2d 326—Alexander Sprunt & 
Son V. C. I. R., aC.A., 64 F.2d 424. 

Income tax litigation affecting secur- ! 
ity dealings as business 
Where taxpayer was engaged in 
carrying on business of buying and 
selling securities, although adven¬ 
turing only her own capital, money 
paid out by taxpayer In 192'8 and 
1930 for attorney’s fees in connec¬ 
tion w'ith suit to recover income 
taxes paid for the year 1919 was 
deductible, in taxable year in which 
paid, as an “ordinary and necessary 
expense paid or incurred during tax¬ 
able year in .carrying on business.”— 


Kales V. O. I. R., C.C.A., 101 P.2d 35. 
122 A.L.R. 211. 

Deductibility of attorney’s fees gen¬ 
erally see supra § 2*57. 

83. U.S.—Kornhauser v. U. S., Ct. 
CL, 48 S.Ct. 219, 276 U.S. 145, 72 
L.Ed. 505. 

84. U.S.—Kornhauser v. U. S., su¬ 
pra. 

85. U.S.—Helvering v. Superior 

Wines & Liquors, C.C.A., 134 F.2d 
373—Gould Paper Co. v. C. I. R., 
C.C.A., 72 F.2d 698—Burroughs 

Bldg. Material Co. v. C. I. H., C.C. 
A., 47 F.2d 178. 

U.C.—^Croker v. Burnet, 62 F.2d 991, 
j 61 App.D.C. 342. 

33 C.J. p 306 note 66. 

Character of trausactiozi 

The fact that a voluntary expen¬ 
diture for attorney's fees was made 
in the course of litigation or its 
compromise is not in itself control¬ 
ling as to deductibility of the expen¬ 
diture as ordinary and necessary ex¬ 
penses in carrying on business, but 
the decisive test is the character of 
the transaction giving rise to the 
payment.—^Hales-Muilaly, Inc. v. C. 
I. R., C.C.A,, 131 F.2d 509. 

Fee neither “ordinary” nor connect¬ 
ed with business 

Where the transaction out of 
which the litigation arose was not 
ordinary in the sense of a transac¬ 
tion reasonably to be anticipated in 
the conduct of the taxpayer’s furni¬ 
ture business, being fraudulent in 
character, and where the fraud was 
committed by individuals prior to or¬ 
ganization of the taxpayer, attor¬ 
ney’s fees were not deductible be¬ 
cause the litigation expense to which 
they were incident was neither "or- I 
dinary” nor connected with the busi¬ 
ness of the taxpayer.—^Hales-Mul- 
laly, Inc. v. C. I. R., supra. | 
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86. U.S.—Jones’ Estate v. C. I. R., 
C.C.A.Tex., 127 F.2d 231—Moynier 
V. Welch, C.C.A Cal., 97 F.2d 471— 
Vernor v. U. S., Ct'CL, 23 F.Supp. 
532—Laemmle v. Eisner, D.C.H.Y., 
275 F. 504. 

87. U.S.—Jones’ Estate v. C. I. R., 
C.C.A.Tex., 127 F.2d 2'31, 232, over¬ 
ruling Bliss V. C. 1. R., C.C.A., 57 
F.2d 9184. 

Equitable title to Stock Exchange 
seat 

(1) Where rules of Hew York 
Stock Exchange provided that pro¬ 
ceeds of partner's Stock Exchange 
membership should be an asset of 
partnership, and where, on refusal 
of executors of deceased partner 
owning Stock Exchange seat to exe¬ 
cute documents necessary for trans¬ 
fer of seat to another partner, suit 
was brought to compel execution of 
documents, and payments were made 
by partnership for attorneys’ fees, 
such expenditures are "capital ex¬ 
penditures” and are not deductible 
from gross income as "business ex¬ 
penditures” by one of partners, since 
expenditures were made to perfect 
title to partnership’s equitable prop¬ 
erty in the seat.—Schwabacher v. C. 
I. R., C.C.A., 132 F.2d 516. 

(2) The fact that it may have 
been illegal for executors of de¬ 
ceased partner owning seat on New 
York Stock Exchange to refuse to 
execute documents necessary to 
transfer seat to another partner 
does not make payment by partner¬ 
ship for attorney’s fees deductible 
from gross income of wife of one of 
partners as "business expenditures,” 
since payments were nevertheless 
made to perfect title to the exchange 
seat.—^Schwabacher v. C. L R., su¬ 
pra. 
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arising in personal litigation,^ are not deducti¬ 
ble. 

Nonhusiness expenses. Under the Internal Reve¬ 
nue Code, 26 U.S.C.A. § 23 (a) (2), permitting de¬ 
duction of nontrade or nonbusiness expenses paid 
or incurred for the production or collection of in¬ 
come, or for the management, conservation, or 
maintenance of property held for income, it has 
been held that attorney’s fees paid to secure an in¬ 
come tax refund are deductible,although there is 
also authority to the contrary.® ® It has been held 
that attorney’s fees paid in connection with litiga¬ 
tion for the cash value of shares of stock are al¬ 
lowable where it is found as a fact that such liti¬ 
gation is concerned with the production or collec¬ 
tion of income or with the management of prop¬ 
erty held for the production of income.®^ 

c. Sums Paid in Settlement of Actual or 
Threatened Litigation 

Payments made in settlement of actual or threatened 
litigation are deductible as business expenses where 
they are a{n ordinary and necessary incident of con¬ 
ducting the taxpayer^'s trade or business. 

Payments made in settlement of a threatened 


lawsuit to protect the taxpayer’s business from an¬ 
ticipated injury arising from publicity in connec¬ 
tion with the threatened litigation may be deducti¬ 
ble as “ordinary” business expenses,®2 and wheth¬ 
er they meet the requirement of being “necessary” 
expenses within the statute will depend on the rea¬ 
sonableness and well-grounded character of the tax¬ 
payer’s belief that the feared result would flow 
from the litigation threatened.®® If the taxpayer 
entertains a reasonable and well grounded fear of 
business injury from the threatened litigation, his 
payment in settlement thereof may be deductible 
even though he also believed that the litigation 
would end in his favor.®^ Sums paid in settlement 
of a judgment obtained against him may be de¬ 
ductible by the taxpayer where the payment con¬ 
stitutes an ordinary and necessary business ex¬ 
pense.®^ On the other hand, payments in compro¬ 
mise or settlement of actual or threatened litiga¬ 
tion are not deductible as business expenses where 
as matter of fact or law they do not constitute 
ordinary and necessary expenses of conducting the 
taxpayer’s trade or business,®® as in the case of 
capital expenditures.®'^ 


88. U.S.—C. I. R. V. Burnett, C.C.A. 

Tex., 118 F.2d 6-59—C. I. R. v. Van 
Wart, O.C.A., 69 F.2d 299, affirmed 
Van Wart v. C. I. R.. '55 S.Ct. 660, 
295 U.S. 112, 79 L.Ed. 1336—Bind¬ 
ley V. C. I. R., 'C.O.A., 63 F.2d 807 
—Walker v. C. I. R, C.C.A., 6‘3 F. 
2d 351, certiorari denied 53 S.Ct. 
690, 289 U.S. 746, 77 L.Ed. 1492— 
Sauier V. U. S., B.C.N.J., 20 F. 
Supp. 917. 

D.C.—Hutchingrs v. Burnet, 58 F.'2d 
•514, 61 App.D.C. 109. 

Deduction of personal, family, and 
living' expenses generally see in¬ 
fra § 272. 

Property dispute with ex-wife . 

Attorney’s fees incident to litiga¬ 
tion with the taxpayer's former wife 
concerning property disputes arising 
in connection with their separation 
and divorce were not deductible as 
business expenses but should be re¬ 
garded as personal expenses of a 
nondeductible character.—Sanderson 
V. Burnet, 63 F.2d 268, ^l App.D.C. 
37‘7. 

Slander suit 

Attorney’s fees Incurred by presi¬ 
dent of corporation in prosecuting to 
uncollectable judgment slander suit 
to protect his reputation and, indi¬ 
rectly, that of his business were per¬ 
sonal expenses and not deductible as 
“ordinary and necessary business ex¬ 
pense."—^Lloyd V. C. I. R., C.C.A., 65 
F.2d 842. 

Suit by guardian for ward 
Attorney’s fees paid by a guardian 
for his ward’s account in connection 
with litigation to secure income for 


the ward were a personal, and not a 
business, expense, and were not de¬ 
ductible from the income of the 
ward who, rather than the guardian, 
should be regarded as the taxpayer 
in determining the deductibility of 
the item.—Van Wart v. C. I. R., 55. 
S.Ct. 660, 295 U.S. 112, 79 L.Ed. 1336. 

89. U.S.—Bingham v. C. I. R, 65 S. 
Ct. 12-32, 3.25 U.S. 36'5, -89 L.Ed. 
1670—^Williams v. McG-owan, C.C. 
A.N.T., 152 F.2d 570. 

90. U.S,—Hord v. C. I. R, C.C.A., 
143 P.2d 73. 

91. U.S.—Heller v. C. I. R, C.C.A., 
147 F.2d 376, certiorari denied 6'5 
S.Ct. 1405, 32’5 U.S. 868, 89 L.Ed. 
1987. 

Suit by dissenting stockliolder fob. 
lowing merger 

Attorney’s fees paid by taxpayer 
in his litigation as dissenting stock¬ 
holder to recover cash value of stock 
of corporation merged with another 
corporation, as authorized by state 
statute, were deductible from gross 
income as having been paid for the 
production of income or collection of 
income In connection with manage¬ 
ment of property held for production 
of income.—Heller v. C. I. R., supra. 

92. U.S.—Levitt & Sons v. Nunan, 
C.C.A., 142 F..2d 796. 

93. U.S.—^Levitt & Sons v. Nunan, 
supra. 

Possible lack of injury 

The fact that greatly feared pi^b- 
licity, curtailment of credit, and in¬ 
jury to business might not have re¬ 
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suited from filing of action against 
taxpayer was relevant as evidence 
but was not a critical fact in deter¬ 
mining whether payment made to 
settle threatened lawsuit was de¬ 
ductible as ordinary and necessary 
expense in computing income tax.— 
Levitt & Sons v. Nunan, supra, 

94. U.S.—Levitt & Sons v. Nunan, 
supra. 

95. U.S.—Helvenng v. Hampton, C. 
C.A., 79 P.2d 353. 

Restitution as “ordinairy” business 
expense 

Judgment paid by taxpayer-lessor 
in settlement of judgment obtained 
against him by lessee on securing 
cancellation of lease for fraud of 
lessor was deductible as an “ordi¬ 
nary and necessary expense" in com¬ 
puting income tax, since even if un¬ 
ethical conduct in business were ex¬ 
traordinary, restitution therefor is 
ordinarily expected.—Helvering v. 
Hampton, supra. 

96. U.S.—Hales-Mullaly, Inc. v. C. 
I. R, 'C.C.A., 131 F.2d 509—Black- 
well Oil & Gas Co. V. C. I. R., C.C. 
A.Okl., 60 F.2d 257—One Hundred 
Five West Fifty-Fifth St, Inc., v. 
C. 1. R, aC.A,N.T., 42 F.2d 849— 
Newark Milk & Cream Co. v. O. I. 
R, C.C.A., 34 F.2d 854. 

97. U.S.—Schwabacher v. C. I. R, 
C.C.A., 132 F.2d 616—Murphy Oil 
Co. V. Burnet, C.C.A., 55 F.2d 17, 
affirmed 53 S.Ct 161, '287 U.S. 299, 
'77 L.Ed. 318—Colony Coal & Coke 
Corporation v, C. L R, G.C.A., 52 
F,2d 923. 
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§ 271. - Oil and Gas Well Development 

Under permissive treasury regulations, the taxpayer 
at his option may deduct from gross income, as operating 
or business expenses, the cost of drilling and developing 
oil Or gas wells, but such expenses are not deductible 
where they are regarded as part of the purchase price 
of the well. 

Under appropriate treasury regulations covering 
this matter, the taxpayer has been held to have an 
option to deduct drilling costs and the like as de¬ 
velopment expenses of an oil or gas well or to 
charge them to capital account, returnable through 
depletion,®^ and where he has elected to treat such 
expenses as ordinary business expenses, they be¬ 
come deductible as such under the income tax 
Iaw.99 Whether a taxpayer has elected to capital¬ 
ize drilling and development expenses or to deduct 
them as ordinary business expenses depends on the 
actual treatment of such expenditures in the tax¬ 


payer's return/ and no formal claim is required.^ 
If, how'ever, the taxpayer elects to capitalize his 
development costs under the option just referred 
to, he may not thereafter recoup them additionally 
as an ordinary expense,^ and having exercised his 
option in one year, he is bound thereby to the same 
method of accounting for subsequent years."^ 

In determining whether money expended for 
drilling equipping oil wells are deductible un¬ 
der the regulation, it is essential that the moneys 
constitute costs and not the purchase price of a 
completed well,^ as in the case of “turn key’^ con¬ 
tracts, which are regarded as creating a capital and 
not an ordinary expense.^ If such expenses are 
part of the purchase price, it is immaterial whether 
they are incurred and paid on force account, 
footage, or cost-plus contracts, or on contracts with 
an independent contractor for a lump sum.*^ Ex- 


D.O.—Brawner v. Burnet, 63 P.2d 
129, 61 App.D.C. 3*52. 

Tile fact tliat it may liave Tbeen 
ill^al for executors of deceased 
partner owning seat on New York 
Stock Exchange to refuse to exe¬ 
cute documents necessary to trans¬ 
fer seat to another partner does not 
make payment by partnership in 
compromise of suit to compel execu¬ 
tion of documents deductible from 
gross income of wife of one of part¬ 
ners as “business expenditures,” 
since payments were nevertheless 
made to perfect title to the exchange 
seat—Schwabacher v. C, I. R., C.C. 
A., 132 F.2d 516. 

Will compromise 

U.S—Klein v. €. I. R., C-O.A., iS4 F. 
2d 310. 

93. U.S.—^Vinton Petroleum Co. of 
Texas v. C. I. R., C.C.A.Tex., 71 F. 
'2d 420, certiorari denied 55 S.Ct. 
118, 293 U.S. 601, '79 L.Ed. 694, re¬ 
hearing granted '5'5 S.Ct. 238, re¬ 
hearing denied 55 S.Ct. '239, .293 
U.S. 633, 79 UEd. 717. 

Exercise of option to treat drilling 
costs as item of depletion see in¬ 
fra § 361. 

Validity of regulation 

The holes or wells through which 
oil or gas are recovered are not in 
their nature so conclus'ively perma¬ 
nent improvements or betterments 
as to preclude a treasury regulation 
permitting deduction of nonrecover- 
able expenses of drilling them as or¬ 
dinary expenses incurred m conduct¬ 
ing a trade or business.—Ramsey v. 
C. I. R., C.C.A., 66 F.2d '316, certio¬ 
rari denied Ramsey v. Helvering, 54 
S.Ct. 91, 290 U.S. 673, 78 L.Ed. 581. 
99 . U.S.—Ramsey v. C. I. R., supra. 
Construction of regulation 
Treasury regulation authorizing 
taxpayer to deduct, as development 
expense, incidental expenses paid for 


wages, fuel, repairs, hauling, etc., in 
connection with exploration of prop¬ 
erty, drilling of wells, building of 
pipe lines, and development of prop¬ 
erty, was held to cover all drilling 
costs except derricks, casing, boilers, 
and other equipment with salvage 
value.—Ramsey v. C. I. R., supra. 

1. U.S.—C. I. R. V. Sklar Oil Corpo¬ 
ration, C.C.ALa., 134 P.2d 221— 
State Consol. Oil Co. v. C. I. R, C. 
C.A., 66 P.2d 648, certiorari denied 
State Consol. Oil Co. v. Helver'ing, 
54 S.Ct. 271, 290 U.S. 704, 78 L.Ed. 
605. 

Election to treat as ordinary ex¬ 
penses shown 

U.S.—C. I. R. V. Sklar Oil Corpora¬ 
tion, aC.A.La., 134 F.2d .221. 

2. U.S.—G. I.. R. V. Sklar Oil Cor¬ 
poration, supra. 

3. U.S.—Vinton Petroleum Co. of 
Texas v. C. I. R., C.C.A.Tex., 71 P. 
2d 420, certiorari denied 55 S.Ct. 
118, 293 U.S. 601, 79 L.Ed. 694, re¬ 
hearing granted 55 S.Ct. 238, re¬ 
hearing denied 55 S.Ct. 239, 293 U. 
S. 633, 79 L.Ed. 717. 

4. U.S.—Vinton Petroleum Co., of 
Texas v. C. I. R., supra. 

5. U.S.—F. H. B. Oil Co. V. C. I. R., 
C.C.A.Tex., 149 P.2d 238—Quintana 
Petroleum Co. v. C. I, R., C-C.A. 
Tex., 143 P.2d 588, followed in Cul¬ 
len V. C. I. R., 143 F.2d 594—Walsh 
V. C. I, R., C.C.A.Tex., 1*35 P.2d 
■701—Hunt V. C. I. R., C.C.A.Tex., 
13'o P.2d 69'7—C. I. R. v. Rowan 
Drilling Co., C.C.A.Tex., 130 P.2d 
62—Laster v. C. I. R., Q.C.A.Tex., 
128 P.2d 4—^Hardesty v. C. I. R., 
C.C.A.Tex., 12'7 P.2d (843—Retsal 
Drilling Co. v. C. I. R., C.G.A.Tex., 
127 F.2d 3'55—State Consol. Oil 
Co, V. C. I. R., C.'C.A., '66 P.2d i648, 
certiorari denied State Consol. Oil 
Co. V. Helvering, 64 S.Ct. 371, 290 
U.S. 704, 78 L.Ed. 605.'' 


Development of own land 
The “drilling and development 
costs” dealt with by treasury regu¬ 
lation, giving taxpayer option to de¬ 
duct oil well intangible drilling and 
development costs from gross in¬ 
come as an expense or to charge 
them to capital account, are those 
incurred by a taxpayer in connection 
with the development of his own 
property or lease.—Hardesty v. C. I. 
R., C.C.A.Tex., 127 F.2d 843. 

Ownership of oil in place is a 
“capital asset.”—C. I. R. v. Rowan 
Drilling Co., C.C.A.Tex., 130 F.2d 62. 

G. U.S.—Laster v. 'C. I. R., C.C.A. 
Tex., 128 R2d 4—T. K. Harris Co. 
V. C. I. R., CC.A., 112 P.2d 76— 
Gnson Oil Corporation v. C. I. R., 
CC.A., 96 F.2d 125, certiorari de¬ 
nied Orison Oil Corporation v. Hel¬ 
vering, 59 S.Ot. 73, '305 U.S, 613, i83 
L.Ed. *391—Rogers Oil & Gas Co. 
V. C. I. R., C.C.A., 96 P.2d 125, cer¬ 
tiorari denied Rogers Oil & Gas 
Co, v. Helvering, 59 S.Ct. 72, 305 
U.S. 613, 83 L.Ed. 391—J. K. 

Hughes Oil Co. v. Bass, C.C.A.Tex., 
62 F.2d 176, certiorari denied 53 S. 
Ct. 523, 289 U.S. 726, 77 L.Ed. 1475. 

A “turn key** job or contract 
means a contract whereby the drill¬ 
er of an oil well undertakes to fur¬ 
nish everything and do all the work 
required to put the well into produc¬ 
tion, and transfer the well to the 
other party ready to “turn the key” 
and start the oil running into the 
tanks.—Retsal Drilling Co. v. C. I. 
R., O.O.ATex., 127 P.2d 355. 

Contract held not “turn key” In 
character 

U.S.—C. I. R. V. Ambrose, C.aA.Tex., 
127 P.2d 47. 

7. U.S.—Retsal Drilling Co. v. C. I. 

R., C.C.A.Tex., 127 F.2d 355. 



47 C.J.S. 


INTERNAL REVENUE 


§ 273 


penses, which are, in any sense, drilling and de¬ 
velopment costs rather than purchase price, are 
properly deductible under the option as ordinary 
expenses of business.^ Where drilling and devel¬ 
opment expenses of a single tract are in part at¬ 
tributable to costs and in part to purchase, such 
expenses may be apportioned under the taxpayer’s 
option in part to expenses deductible from gross 
income,9 but the remaining part attributable to pur¬ 
chase price is a capital expenditure which may not 
be deducted by way of business expense.^® 

§ 272. - Personal, Family, and Living 

Expenses 

In computing net income under the income tax stat¬ 
utes, persdnaf, family, and living expenses are not de¬ 
ductible. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
24 (a) (1) as amended, and similar statutes, a 
taxpayer is not entitled to deduct personal, liv¬ 
ing, or family expenses.^^ The statutory prohi¬ 
bition against deduction of personal expenses ap¬ 
plies to ordinary and necessary expenses of that 


character as well as to extraordinary and unneces¬ 
sary expenses,^^ and in the matter of nondeducti¬ 
bility of personal expenses the law draws no dis¬ 
tinction between a minor and an adult.^s On the 
other hand, where an item clearly may be classi¬ 
fied as a business expense,or an expense paid or 
incurred for the production of income,^^ it will not 
be denied on the ground that it might also consti¬ 
tute a personal, family, or living expense, 

§ 273. - Rents and Royalties 

Rents, royalties, and other payments for use or 
possession of business property to which the taxpayer 
lacks title or equity are deductible In computing net 
income. 

Under the Internal Revenue Code, 26 U.S.CA. 
§ 23 (a) (1), and similar statutes, in computing net 
income, rentals or other payments required to be 
made as a condition to the continued use or pos¬ 
session, for the purposes of trade or business, of 
the property to which the taxpayer has not taken 
or is not taking title, or in which he has no equity, 
are deductible.^^ Accordingly, rentals paid or in- 


8. 0.S.—C. I. R. V. Rowan Drilling 

Co., €.C.A.Tex., 130 P.2d 62—Las- 
ter V. C. I. R. C.C.A Tex., 128 F.2d 
4—Retsal Drilling Co. v. C. I. R., 
C.C.A.Tex., 127 F.2d 3^05—C. 1. R. 
V. Ambrose, C.C.A.Tex., 127 F.2d 
47. 

Joint adventurers 

(1) Taxpayer owning Interest In 
oil leases under blanket agreement 
whereby co<5wner was to develop 
leases and charge proceeds of tax¬ 
payer’s interest With taxpayer’s pro¬ 
portionate part of expenses was en¬ 
titled to deduct from income expen¬ 
ditures made in his behalf by co¬ 
owner, where court, on former ap¬ 
peal, found that parties were joint 
adventurers and that income of leas¬ 
es was income of both.—Reynolds v. 
McMurray, C.C.A.Wyo., 77 F.2d 740. 

(2) On the other hand, where oil 
company acquired working interest 
in oil wells by agreeing to pay fifty 
per cent of its net profits to trans¬ 
feror in addition to royalties and oil 
company had complete control of all 
operations and was required to bear 
all operating losses, there was no 
“joint adventure’* so as to permit the 
deduction by oil company from tax¬ 
able income of the net profits so paid 
to transferor.—Burton-Sutton Oil Co. 
V. C. I. R.. C.O.A.La., 1-50 F.:2d -621, 
certiorart granted 66 S.Ct. 626. 

(3) A covenant to pay a percent¬ 
age of net profits from production in 
addition to royalties does not grant 
an economic interest in oil in place 
and payments of such percentage 
were not deductible from taxable in¬ 
come.—Burton-Sutton Oil Co. v. C. 
I. R., supra. 


9. U.S.—Hunt V. C. I. R., CC.A.Tex., 
1'35 F.2d 697. 

Where developer owned one half 
of tract and acquired the other half 
for drilling work, the expenses of 
drilling half could be treated at his 
option as ordinary business expenses 
deductible from gross income.—Hunt 
V. C. I. R., supra. 

10. U.S.—Hunt V. C. I. R., supra. 

11. U.S.—Van Wart v. C. I. R., 5-5 
S.Ct. 660, 295 U.S. 112, 79 D Ed. 
1336—Barnhill v. C. 1. R., C.C.A., 
148 F.2d 913—C. I. R. v. Burnett, 
C.C.A.Tex., 118 F.2d 669~Monell v. 
Helvermg, C.C.A., 70 F.2d 631— 
C. I. R. V. Van Wart, C.C.A., 69 
F.2d 299, affirmed Van Wart v. C. 
I. R, '55 S.Ct. 660, 295 U.S. 112, 79 
L.Ed. 1336—Bindley v. C. I. R., C. 
C.A., 63 P.2d 807—Walker v. Q. I. 

R. , C.C.A., 63 F.2d 351, certiorari 
denied 63 S.Ct. 690, 289 U.S. '746, 
7'7 L.Ed. 1492—Lloyd v. C. I. R., 
C.C.A., 5‘5 P.2d 842—Squier v. U. 

S. , D.C.N.J., 20' F.Supp. 917. 
D.C.—Hall V. Helvermg, 70 P.2d 2*84, 

63 App.D.C. 118—Sanderson v. 
Burnet, 6'3 P.:2d 268, 61 App.D.C. 
377—Hutchings v. Burnet, 68 F.2d 
614, 61 App.D.C. 109. 

Home 

Before anything dealing with a 
home can constitute a deductible 
loss, some transaction or series of 
events must occur which incarnates 
the house as a business institution, 
since the purchase, construction, 
tearing down or sale of a house nor¬ 
mally represents a "personal, living, 
or family expense."—^Phipps v. Hel¬ 
vering, 124 F.2d 292, 75 U.S.App.D.C. 
90, 139 A.L.R. *809. 
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Medical expenses 

Prior to amendment of 1942, 26 U. 
S.C.A. § 24 (a) (1), medical or hospi¬ 
tal bills were not deductible.— 
Bourne v. C. I. R., C.C.A., 62 F.:2d 
648, certiorari denied '54 S.'Ct. 67, 290 
U.S. 650, 78 L.Ed. 1048. 

Particular expenses held not to 1>e 
deductible 

(1) Cost of educating children.— 
Kenan v. Bowers, C.C.A.N.Y, 50 F.2d 
112—Channing v. U. S., D.C.Mass., 4 
F.Supp. 33. affirmed, C.C.A., 67 F.2d 
986, certiorari denied -54 S.Ct. '563, 
291 U.S. 686, 78 L.Ed. 1072. 

(2) Cost of operating small citrus 
grove as a hobby.—Coffey v. C. I. R., 
C.C.A.Pla., 141 P.2d '204. 

(3) Cost of expunging an order of 
professional suspension.—Tinkoff v. 
C. I. R., C.C.A., 120 F.2d 564. 

12. U.S.—Sparkman v. C. L R., C, 
C.A., 112 F.2d 774. 

13. U.S.—C. I. R. V. Van Wart, C.C. 
A., 69 P.2d 299, affirmed Van Wart 
V. C. I. R., 55 S.Ct. 660, '295 U.S. 
112, 79 L.Ed. 1336. 

14. U.S.—^Komhauser v. U. S., Ct. 
CL, 48 S.Ct 21-9, 276 U.S. 145, 72 
■L.Ed. >505—Barnhill v. C. I. R., C. 
C.A., 148 F.2d 913. 

15. Cost of uniform of state high¬ 
way patrolman, together with cost 
of cleaning, is expense paid for pro¬ 
duction of income.—C. I. R. v. Ben¬ 
son, C.'C.A., 146 F.2d 191. 

10- U.S.—^Musselman Hub-Brake Co. 
v. C. I, R., C.C.A., 139 F.2d 6*5 
—Morss Hill Coal Co. v. U. S., D. 

I C.Pa., 54 F.Supp. 483. 
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curred for a business office are deductible.Roy¬ 
alties paid under a mineral lease which provides for 
the payment of a minimum royalty have been held 
to be deductible,but such a royalty has been 
held not to be deductible where in fact it consti¬ 
tutes a sale of minerals in place.^^ On the other 
hand, payments which constitute capital expendi¬ 
tures are not deductible as rents or royalties ,20 and 
payments for the continued use or possession of 
property to which the taxpayer has taken title ,21 
or in which the taxpayer possesses an equity ,22 are 
not deductible. A pro forma rental which is in 
fact fictitious may not be deducted.23 


§ 274. Year or Period in Which Deductible 

As a genera! rule, In computing net income, expenses 
are to be deducted in the year during which they are 
paid or incurred. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
23 (a), and similar statutes, in computing net in¬ 
come expenses are properly deducted in the year 
during which they are paid or incurred,24 and or¬ 
dinarily they are deductible only in such year,25 
unless, as provided by the Internal Revenue Code, 
26 U.S.C.A. § 43, and similar statutes, in order 
clearly to reflect the income the deductions should 
be taken as of a different period.26 The deduc- 


Iffloviag’ picture film rentals 
U.S.—In re General Film Corporation, 
C.aA.N.T.. 274 F. 903. 

3ReiLtal of safe-deposit “box is de¬ 
ductible.—Morss Hill Coal Co- v. XJ. 
S., D.C.Pa., 54 F.Supp. 483. 

Kentals paid imder assi^ed leases 
U.S.—379 Madison Ave. v. C. I. R., C. 
C.A., 60 F.2d 68. 

17. U.S.—Morss Hill Coal Co. v. U. 
S., D.C.Pa., 54 F.Supp. 483. 

18. IT.S.—C. I. R. V. Jamison Coal & 

Coke Co., C.C.A., 67 F.2d 342— 

Morss Hill Coal Co. v. U. S., D.C. 
Pa., 54 F.Supp. 483. 

Treasury depa^rtment’s practice to 
disallow, in computing mining les¬ 
see’s net income, deduction of annual 
minimum royalty in excess of royal¬ 
ty paid on coal actually mined dur¬ 
ing year of payment, was held not to 
be of such long standing as to pre¬ 
vent its overruling because not with¬ 
in language or spirit of statute.— 
Burnet v. Hutchinson Coal Co., C. 
C.A., 64 F.2d 275, certiorari denied 54 
S.Ct. 69, 2'90 U.-S. 6'52, 78 L.Ed. '565. 

19- U.S.—Jefferson Gas Coal Co. v. 
C. I. R., C.C.A., 52 F.2d 120. 

20. U.S.—^Duffy V. Central R. Co. of 
New Jersey, N.X, 45 S.Ct. 429, 268 

U. S. 55, 69 L.Ed. 846—Mam & Mc¬ 
Kinney Bldg. Co. of Houston, Tex. 

V. C. I. R., C.C.A.Tex., 113 F.2d 81, 
certiorari denied 61 S.Ct. 66, 311 
U.S. 688, 85 L.Ed. 444—Baton Coal 
Co. V. C. I. R.. C.C.A., 61 F.2d 469, 
certiorari denied 52 S.Ct. 129, 284 
U.S. 674, 76 HEd. 670. 

Payments on purchase price 
U.S.—Quintana Petroleum Co. v. C. 
I. R., C.C.A.Tex., 143 F.2d 588, fol¬ 
lowed in Cullen v. C. I. R., 143 F. 
2d 594. 

Xieasehold interest 

Amount paid for leasehold interest 
in addition to rent before date for 
taking possession was not deducti¬ 
ble,—J. Alland & Bro. v. U. S., D.C. 
Mass., 28 F.2d 792. 

21- U.S.—Citizens Nat. Bank of 
Kirksville, Mo. v. C. I. R., C.C.A., 
122 F.2d 1011, certiorari denied 62 


S.Ct. 913, 315 U.S. 822. 86 L.Ed. 
1219—Comar Oil Co. v. Burnet, C. 
C.A., 64 F.2d 965, certiorari denied 
54 S.Ct. 69, 290 U.S. 652, 78 L.Ed. 
565. 

22. U.S.—Citizens Nat. Bank of 
Kirksville, Mo. v. C. I. R., C.C.A., 
122 F.2d 1011, certiorari denied 62 
S.Ct. 913, *315 U.S. iS22, 86 L.Ed. 
1219. 

23. U.S.—^McKeever v. Eaton, D.C. 
Conn., 6 F.Supp. 697. 

24. U.S.—C. I. R. V. Texas Pipe Line 
Co., C.C.A., 87 P.2d 662—C. I. R. v. 
John Thatcher & Son, C.G.A., 76 F. 
2d 900—Grays Harbor Motorship 
Corporation v. U. S., Ct.Cl., 45 F. 
2d 259, certiorari denied 52 S.Ct. 11, 
284 U.S. 627, 76 L.Ed, 534. 

Animal bonus to he paid investors 

by mortgage loan company during 
life of loan was allowed as an income 
deduction as expense incurred with¬ 
in year.—^American Nat. Co. v. U. S., 
Okl., 47 S.Ct. 520, 274 U.S. 99, 71 L. 
Ed. 946. 

Baseball player contracts 

Cost of baseball players* contracts 
for one-year term, with qualified 
right of renewal, were deductible in 
full from club’s gross income in year 
when paid.—^Helvering v. Kansas City 
American Ass’n Baseball Co., C.C.A., 
75 F.2d 600. 

Reserves set up to defray future 
cash payments for trade discounts 
are not expenses or liabilities in¬ 
curred during the taxable year so as 
to be then deductible.—Shapleigh 
Hardware Co. v, U. S., C.C.A.Mo., 81 
F.2d 697. 

25. U.S.—^Harwick v. C. I. R., C. 
C.A., 133 F.2d 732, reversed on other 
grounds Dobson v. C. I. R., 64 S.Ct. 
239, 320 U.S. 489, 88 L.Ed. 248, 
rehearing denied 64 S.Ct. 495, 321 
U.S. 231, 88 L.Ed. 691, mandate 
conformed to, C.C.A., Helvering v, 
Collins’ Estate, 142 F.2d 464, and 
Helvering v. Dobson, 142 F.2d 454 
two cases—Gallatin Farmers Co. v. 
a I. B., C.C.A., 132 P.2d 706—C. I. 
R. V. John Thatcher & Son, C.C.A., 
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76 P.2d 900—Smith v. Russell, C. 
C.A.Ark., 76 F.2d 91, certiorari de¬ 
nied 56 S.Ct. 135, 296 U.S. 614, 80 
L.Ed. 436—McCrory v. C. I. R., C.C. 
A-Tex., 69 F.2d 688—^Lucas v. Prov¬ 
idence Coal Mining Co., C.C.A.Ky., 
60 P.2d 86—Duffln v. Lucas, C.C.A. 
Ky., 55 P.2d 786, certiorari denied 
53 S.Ct. 14, 287 U.S. 611, 77 L.Ed. 
531—Chicago, R. I. & P. Ry. Co. v. 
C. I. R., C.C.A., 47 F.2d 990, certio¬ 
rari denied 52 S.Ct. 7, 284 U.S. 618, 
76 L.Ed. 527—In re Hatch, D.C. 
Mass., 12 P.2d 479—Cleveland Shop¬ 
ping News Co. V. Routzahn, D.C. 
Ohio, 13 F.Supp. 362, aflarmed, C.C. 
A., 89 F.2d 902. 

Defaulting subcontractor 

Cost to general building contractor 
of doing defaulting subcontractors’ 
work in excess of amount received 
by general contractor was deductible 
from latter’s taxable Income for 
years in which done as “ordinary 
and necessary expenses paid or in¬ 
curred in its business” during such 
years.—C. I. R. v. John Thatcher & 
Son, C.C.A., 76 F.2d 900. 

Unexpected payments 

Payment during the taxable year 
of items due in past years which 
the taxpayer had never expected to 
pay are not deductible for the cur¬ 
rent year in which payment is made. 
—U. S. V. Tillinghast, D.C.R.I., 65 F. 
2d 279, affirmed, C.C.A., 69 F.2d 718. 

26. Production of income 

To invoke the statute, it must be 
made to appear that the expense con¬ 
tributed in some measure to the pro¬ 
duction of income from which it is 
sought to be deducted.—Cassatt v. C. 
1. R., C.C.A., 137 F.2d 745. 

Sending statement and re<iuest to 
commissioner 

A taxpayer, to avail himself of 
statute, must strictly follow the stat¬ 
ute, and should therefore deduct his 
expenses for the years in which they 
were paid and send a statement of 
facts to the commissioner request¬ 
ing that such deductions be allowed 
for 'a specified subsequent year.— 
Stokes V. U. S.. D.C.N.T.. 19 F.Supp. 
677. 
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tion usually should be taken in accordance with 
the method of accounting adopted by the taxpay- 
er,2'^ but irrespective of the bookkeeping method 
employed by the taxpayer, items of deductible ex¬ 
pense should relate to the business done during the 
year in question.^^ In order to isolate a payment 
or an accrual of a liability as a completed trans¬ 
action in the year in which it is made or accrued, 
it is necessary that the taxpayer be under a legal 
obligation for the payment at the time it is made 
or accrued.29 To the extent that expenses are not 
determinable until the expiration of a period of 
years, they are not deductible until the expiration 
of such period,but they may be deducted when 
they are finally determined even though incurred 
for services rendered in prior years.^i 

Capital expenditures are not immediately deducti¬ 
ble in full,32 but should be prorated over the life 
of the capital asset to which they relate, an aliquot 
part of the deduction being taken in each year.23 
On the other hand, items constituting ordinary and 
necessary expenses of the year in which paid or 
accrued generally must be deducted for that period 
and may not be amortized over a longer period.^^ 
Where a subscription is regarded as an ordinary 
and necessary business expense, it has been held 
that it is deductible in whole for the year in which 
the subscription was made even though payments 
extended over several years, but other authority 


holds that such subscription payments are deducti¬ 
ble as ordinary expenses of the various years in 
which made.33 

Rents and royalties. Rents^^ and royalties^3 are 
a deductible expense only for the year for which 
they are paid. 

Unpaid expenses. Under the Internal Revenue 
Code, 26 U.S.C.A. § 24 (c), and similar statutes, in 
computing net income no deduction is allowed for 
expenses incurred if such expenses are not paid 
within the taxable year or within two and one half 
months after the close thereof.^^ xhe word "'paid/" 
as used in such statute, has been held to mean to 
liquidate a liability in cash,^^ but other authority 
has held that the word "paid"" does not require a 
payment in cash and that it may be construed as 
embracing a constructive receipt of payment by the 
creditor. 

§ 275. - Time When Expenses Are In¬ 

curred or Accrued 

As to a taxpayer keeping books on the accrual basis, 
the right to deduct a[n expense Item accrues when the 
fixed obligation to pay it Is incurred. Where the tax¬ 
payer keeps his books on a cash basis, an expense item 
may be deducted in the year during which It is paid. 

If the taxpayer keeps his books on the accrual 
basis, he may ordinarily deduct all ordinary and 
necessary expenses incurred during the taxable pe¬ 
riod, even though the transactions from which 


27. U.S,—Hall V. U. S., C.C.A.Tex., 

47 F.2d 127. 

Putnre expenses 

Deductions in determining- income 
tax are not allowable for expenses 
wbich. might accrue in future con¬ 
trary to the method of accounting of 
taxpayer.—^Hall v. U. S., supra. 

Items treated as advances 
Items treated by taxpayer as ad¬ 
vances to other corporations -were 
not deductible as expenses even when 
debtor corporations proved unable 
to pay.—Peyton Du Pont Securities 
Co. V. C. I. R., C.C.A., 66 F.2d 718. 
28- XJ.S.—^Lichtenberger - Ferguson 
Co. V. Welch, C.C.A.Cal., 64 F.2d 
570 . 

Fundamental req.-airezaent is that 
the return should reflect the true in¬ 
come, and expenses must be set oiK 
€Lgainst the income to which they 
are attributable.—^Helvering v. Rus¬ 
sian Finance & Construction Co., C. 
C.A., 77 F.2d 324. 

29. U.S.—Cooperstown Corporation 
V. C. I. R., C.C.A., 144 P.2d 693, cer¬ 
tiorari denied 65 S.Ct. 131, 323 IT. 
S. 7T2, i89 D.Ed. 618. 

30. U.S.—^Kaufman Department 
Stores V. a I. R., CCA.. 34 F.2d 
257. 


31. U.S.—Old Colony Trust Associ¬ 
ates V. Hassett, D.C.Mass., 55 F. 
Supp. 629, reversed on other 
grounds, C.C.A., 150 F.2d 179. 

32- U.S.—Southwestern Hotel Co. v. 

U. S., C.C.A.Tex., 115 F.2d 686, cer¬ 
tiorari denied 61 S.Ct. 807, 312 U. 
S. 703, 85 L.Ed. 1136. 

33. U.S.—^hTew Idria Quicksilver 
Mining Co. v. C. I. R., C.C.A., 144 
F.2d 918—Southwestern Hotel Co. 

V. U. S!, C.C.A.Tex., 115 F.2d 686, 
certiorari denied 61 S.Ct. 807, 312 

U. S. 703, 86 L.Ed. 1136—Galatoire 
Bros. V. Lines, D.C.La., 11 P.2d 
878, affirmed, C.C.A.. 23 P.2d 676. 

D.C.—^Kekaha Sugar Co. v. Burnet, 
60 P.2d 322, 60 App.D.C. 172. 

34 . U.S.—Ward v. U. S., D.C.Mass., 
32 F.Supp. 743. 

35. U.S.—American Rolling Mill Co. 

V. C. I. R., C.C.A., 41 P.2d 314. 

36. U.S.—C. I. R. V. The Hub, Inc., 
C.C.A., 68 F.2d 349. 

37. U.S.—Main & McKinney Bldg. 
Co. of Houston, Tex. v. C. I. R., 
C.C.A.Tex., 113 F.2d 81, certiorari 
denied 61 S.Ct. 66, 311 U.S. 688, 85 
L.Ed. 444—Galatoire Bros. v. Lines, 
C.C.A.La., 23 F.2d 676. 

38. U.S.—Helvering v. Russian Fi¬ 
nance & Construction Co., CC.A., 
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77 P.2d 324—International Text¬ 
book Co. V. U. S., Ct.Cl., 44 F.2d 
254—Morss Hill Coal Co. v. U. S., 
D.C.Pa., 54 F.Supp. 483. 

39. Purpose of statute is to prevent 
tax avoidance and tax evasion.—^P. 
G. Lake. Inc., v. C. I. R., C.C.A.Tex., 
148 F.2d 898, certiorari denied 66 S- 
Ct. 41, rehearing denied 66 S.Ct. 229 
—Musselman Hub-Brake Co. v. C. I. 
R., C.C.A., 139 P.2d 65. 

40. U.S.—P. G. Lake, Inc. v. C. I. R., 
C.C.A.Tex., 148 F.2d 898, certiorari 
denied 66 S.Ct. 41, rehearing denied 
66 S.Ct. 229. 

41. U.S.—Musselman Hub-Brake Co. 
V. C. I. R., C.C.A., 139 P.2d 65. 

42. U.S.—Flood V. U. S., C.C.AMass., 
133 F.2d 173—Ohmer Register Co. 
V. C. 1. R., C.C.A., 131 F.2d 682, 143 
A.L.R. 1164—In re Wyley Co., D. 
C.Ga., 292 F. 900. 

Basis of accrual system of account¬ 
ing is that obligations incurred in 
normal course of business will be 
discharged in due course.—^Helverlng 
V. Russian Finance & Construction 
Co., C.C.A., 77 F.2d 324. 

Certaiaity of payment 
While existence of absolute liabil¬ 
ity is essential to the right to de¬ 
duct, absolute certainty that the lia- 



§ 275 


INTEBNAL REVENUE 


47 C.J.S. 


they arose occurred in previous years but a tax¬ 
payer operating on the accrual system may not de¬ 
duct for the taxable year expenses properly attrib¬ 
utable to prior,or ensuing, years. The right 
to deduct an expense item accrues when the fixed 
obligation to pay it is incurred,^® regardless of 
whether or not it is paid in such period, and even 
though the amount may be diminished by subse¬ 
quent events.*^^ Expenses are not incurred during 
the taxable year, however, unless a legal obligation 
to pay them has arisen,^9 with some reasonably 
clear definitization, within the year, of the amount 
of the expenses.^® Expenses accrue within the 
taxable year only when the events from which the 
fact and amount of the taxpayer’s liability may be 


determined have occurred within such year,^^ so 
that a taxpayer may not accrue an expense the 
amount of which is unsettled or the liability for 
which is contingent and a taxpayer on the ac¬ 
crual basis may not deduct as an expense an item 
as to which he is denying or contesting liability.^^ 

Deductions for depreciation, depletion, obsoles¬ 
cence, and exhaustion are considered infra §§ 353-* 
367. 

C^O'Sh basis. Where the taxpayer keeps his books 
on a cash basis, he may properly deduct all ordi¬ 
nary and necessary expenses directly connected 
with, or proximately resulting from^ carrying on his 
trade or business which he has paid,^^ but such 


bility will be discharged by payment 
is not essential.—Helvering v. Rus¬ 
sian Finance & Construction Co., su¬ 
pra. 

Xacrease in utility rate 

In making income tax return, hotel, 
keeping books on accrual basis, may 
deduct difference between contract 
rates for heat and light and increased 
rates subsequently sustained by 
court.—Pittsburgh Hotels Co. v. U. 
S., 63 Ct.Cl. 475, certiorari denied 48 
S.Ct, 84, 275 U S. 546, 72 L.EId. 418. 

43. U.S.—C. I. R. v. Security Flour 
Mills Co., C.C.A.. 135 F.2d 165, af¬ 
firmed 64 S.Ct. 596, 321 U.S. 281, 88 
L.Ed. 725. 

Expenses incident to corporate bond 
issue 

U.S.—Baltimore & O. R. Co. v. C. L 
R., C.C.A., 78 F.2d 456. 

Claims arising in prior years 

An amount paid in a subsequent 
year in settlement of claims arising 
in prior years is not deductible as an 
expense of such prior year.—Lucas v. 
Providence Coal Mining Co., D.C.Ky., 
60 F.2d 86. 

44. U.S.—U, S. V. Tillinghast, D.C. 
R.I., 55 F2d 279, affirmed, C.C.A., 
69 F.2d 718. 

45. U.S.—Thurman v. Studebaker 

Corporation, C.C.A.Ind., 88 F.2d 
984—Lichtenberger-Ferguson Co. 

V. Welch, C.C.A.Cal., 54 F.2d 670. 

ISTotes for future services 

Taxpayer keeping books on accrual 
basis was not entitled to deduction 
for notes covering services to be ren¬ 
dered and payable in following year. 
—Lichtenberger - Ferguson Co. v. 
Welch, supra. 

46. U.S.—Ohmer Register Co. v. C. 
I. R., C.C.A., 131 F.2d 682, 143 A. 
L.R. 1164 — U. S. V. Amalgamated 
Sugar Co., C.C.A.Utah, 72 P.2d 755. 

liability regarded as *‘flxed” rather 
than “contingent” 

U.S.—Ohmer Register Co. v. C. I. R., 
C.C.A., 131 F.2d 682, 143 A.L.R, 
1164. 


47. U.S.—Carondelet Bldg. Co. v. 

Fontenot. C.C.A.La., Ill F.2d 267— 
Desco Corporation v. U. S., I> C. 
Bet., 55 F2d 411—Rose v. Haverty 
Furniture Co., C.C.A.Ga., 15 F.2d 
345. 

4& U.S.—Ohmer Register Co. v. C. 
1. R.. C.C.A., 131 F.2d 682, 143 A. 
L.R. 1164. 

49. U.S.—^Dixie Pine Products Co. v. 
C. I. R., C.C.AMiss., 134 F.2d 273, 
affirmed 64 S.Ct 364, 320 U.S. 516, 
88 L.Ed. 270—Stern-Slegman-Prins 
Co. v. C. I. R.. C.C.A., 79 P.2d 289 
—Desco Corporation v. U. S., D C. 
Del., 55 F.2d 411—Bauer Bros. Co. 
V. C. I. R.. C.C.A., 46 P.2d 874, cer¬ 
tiorari denied Bauer Bros. Co. v. 
Burnet, 51 S.Ct. 560, 283 U.S. 850, 
75 L.Ed. 1458. 

Mere bookkeeping entries 

(1) Bookkeeping entries cannot 
take the place of or create expenses 
incurred within taxable year for pur¬ 
pose of obtaining tax deductions.— 
Stern-Slegman-Prins Co. v. C. I. R., 
C.C.A., 79 F.2d 289. 

(2) A business trust which agreed 
to pay cemetery association, for use 
In maintenance, percentage of amount 
received by trust from sale of lots, 
was not entitled to deduct from in¬ 
come as “business expense” amounts 
which it entered on its books as re¬ 
serve fund for association, but which 
under subsequent oral agreement it 
retained and mingled with its general 
fund, in absence of showing as to ac¬ 
tual expense of maintenance by trust. 
—Mason Securities Ass'n v. Helver¬ 
ing, C.C.A-, 102 F.2d 362. 

50. U.S.—American Hotels Corpora¬ 
tion V. C. I. R., C.C.A., 134 P.2d 817. 

51. U.S.—Stern-Slegman-Prins Co. v. 
C. I. R., aC.A., 79 P.2d 289—Hel¬ 
vering V. Russian Finance & Con¬ 
struction Co., C.C.A., 77 F.2d 324— 
Desco Corporation v. U. S., D.C. 
Del., 55 F.2d 411—Bauer Bros. Co. 
V. C. L R., C.C.A., 46 F.2d 874, cer¬ 
tiorari denied Bauer Bros. Co. v. 
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Burnet, 51 S.Ct. 560, 283 U.S. 850, 75 
L.Ed. 1458. 

D.C.—S. Naitove & Co. v. C. I. R., 32 
P.2d 949, 59 App.D.C. 53, certiorari 
denied S. Naitove & Co. v. Lucas, 
50 S.Ct. 34, 280 U.S. 582, 74 L.Ed. 
632. 

In order truly to reflect income of 
given year, all the events must occur 
in that year which fix the amount 
and fact of the taxpayer’s liability 
for items of indebtedness deducted 
although not paid.—Dixie Pine Prod¬ 
ucts Co. v. C. I. R., C.C.A., 64 S.Ct. 
364, 320 U.S. 516, 88 L.Ed. 270—Spen¬ 
cer, White & Prentis v, C. I. R., C.C. 
A., 144 P.2d 45, certiorari denied 65 
S.Ct. 269, 323 U.S. '780, 89 L.Ed. 623. 

Obligation to perform work 

Where the only thing that has ac¬ 
crued during the taxable year Is an 
obligation to perform work, which 
was not in fact performed, there is 
no proper basis for the claim that 
the obligation of the taxpayer to pay 
for the work accrued during the tax¬ 
able year so as to be deductible.— 
Spencer, White & Prentis v. C. I. R, 
supra, 

52. U.S.—Security Flour Mills Co. v. 
C. I. R, C.G.A., 64 set. 596, 321 
U.S. 281, 88 L.Ed. 725—C. I. R. v. 
Blaine, Mackay, Lee Co., C.C.A., 141 
F.2d 201—Noxon Chemical Products 
Co. V. C. 1. R.. CC.A., 78 P.2d 871, 
certiorari denied 56 S.Ct. 307, 296 
U.S. 647, 80 L.Ed. 460. 

Anticipated expenditures for attor¬ 
ney’s fees, accountants’ charges, and 
other costs in connection with disso¬ 
lution of partnership were held con¬ 
tingent and not allowable deductions 
from gross income in determining 
tax.—Leonard t. U. S., Ct.Cl., 7 F. 
Supp. 295. 

53. U.S.—Security Flour Mills Co. v. 
C, L R., C.C.A., 64 S.Ct. 596, 321 U. 
S. 281, 88 L.Ed. 725—Dixie Pine 
Products Co. V. C. I. R., C.C.A.Miss., 
134 P.2d 273, affirmed 64 S.Ct. 864, 
320 U.S. 616, 88 L.Ed. 270. 

54. U.S.—Flood Y. U. S., C.C.A.Mass., 
133 F.2d 173. 
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expenses are deductible only in the year during 
which they are paid.^^ 

§ 276. - Amortization of Expenses 

Where a taxpayer prepays a business expense which 
will be incurred over a period of years, in computing net 
income he is entitled each year to an amortization deduc¬ 
tion of an aliquot part of the amount paid. 

Where a taxpayer pays at one time a deductible 
business expense which will be incurred over a 
period of years, he is entitled each year to an amor¬ 
tization deduction of an aliquot part of the amount 
paid.^^ Accordingly, the cost of alterations and im¬ 
provements by a lessee may be distributed over the 
life thereof, where the term of the lease will ex¬ 
ceed the life of the improvements.^'^ A taxpayer 
who purchases fire insurance policies covering a 
period of years should deduct for each tax year 
the pro rata portion of the prepaid premiums ap¬ 
plicable to that year.^^ An amount paid in ad¬ 
vance as rental may likewise be prorated.Where 
a leasehold is acquired for business purposes for a 
specific sum, under appropriate treasury regulations 
the purchaser may take as a deduction in his re¬ 
turn an aliquot part of such sum each year based 
on the number of years the lease has to run.^® 

§ 277. - Salaries, Wages, and Compen¬ 

sation 

Expejnses consisting of compensation for personal 


services paid or accrued during the taxable year are 
deductible in computing net income even though the 
services were not actually rendered during such year. 

The Internal Revenue Code, 26 U.S.C.A. § 23 (a), 
and similar statutes providing for a deduction in 
computing net income of a reasonable allowance 
for salaries or other compensation for personal 
services actually rendered, does not require that 
the services should be actually rendered during the 
taxable year,®i and it is sufficient if the payments 
therefor are proper expenses paid or incurred dur¬ 
ing the taxable year.^^ xhe provision of the In¬ 
ternal Revenue Code, 26 U.S.C.A. § 41, and sim¬ 
ilar statutes, requiring computation of income clear¬ 
ly to reflect the income for the taxable period does 
not require allocation to previous years of compen¬ 
sation paid or incurred in the taxable year for past 
services.®^ To be deductible as a business expense 
of the taxable year, however, it is ordinarily essen¬ 
tial that the compensation be paid or incurred dur¬ 
ing such year,64 although a formal ratification after 
expiration of the ta.xable year may relate back to 
prior action awarding compensation during the tax¬ 
able year so as to render such compensation de¬ 
ductible for the taxable year.^5 

Where the taxpayer makes his return on a cash 
basis, he may not deduct salaries or other such com¬ 
pensation as expenses for the taxable year where 


55. U.S.—Daly v. Anderson, B.C-N". 
Y., 37 F.2d 728. 

Promise to pay 

(1) A promise to pay is not con¬ 
sidered a payment in computing ex¬ 
penses under the cash basis,—Hart 
V. C. I. R.. C.C.A., 54 F.2d 848. 

(2) Accordingly, the giving of a 
note, even if secured, does not consti¬ 
tute payment.—Quinn v. C. I. R., C. 
C.A.Tex., Ill F.2d 372—Jenkins v. 
Bitgood, D.C.Conn., 22 F.Supp. 16, af¬ 
firmed, C.C.A., 101 F.2d 17, certiorari 
denied 59 S.Ct. 1033, 307 U.S. 636, 83 
L.Ed. 1518, motion denied 60 S.Ct. 
257, 308 U.S. 638, 84 L.Ed. 530. 

56. U.S.—Josey v. C. I. R., C.C.A., 
104 F.2d 453. 

57. U.S.—Rankin v. C. I. R., C.C.A., 
60 F.2d 76. 

58- U.S.—C. I. R. V. Boylston Mar¬ 
ket Ass’n, C.C.A., 131 F.2d 966, 144 
A.L.R. 528. 

56. U.S.—U. S. V. Boston & P. R. R. 

Corporation, C.C.A.Mass., 37 F.2d 
670. 

60. U.S.—^King Amusement Co. v. C. 
I. R., C.C.A., 44 P.2d 709, certiorari 
denied 51 S.Ct. 212, 282 U.S. 900, 76 
L.Ed- 792—U. S. V. Boston «fe P. R. 
R. Corporation, C.C.A.Mass., 37 F. 
2d 670. j 


Where lessee pays part of his first 
year's profits, and other items dur¬ 
ing such first year, as part of the 
consideration for a long-term lease 
at an agreed monthly rental during 
the whole period, the extra payments 
made during the first year should be 
prorated over the whole term of the 
lease.—Galatoire Bros. v. Lines, C.C. 
A.La., 23 F.2d 676. 

Termination of lease 

Where a long-term lease on prem¬ 
ises in which taxpayer had an un¬ 
divided interest was terminated be¬ 
fore the designated term by purchase 
of lessee’s interest at foreclosure sale 
by a company to which owners of the 
premises including taxpayer conveyed 
their interest in the premises, includ¬ 
ing interests in the lease, taxpayer's 
right, in determining income tax, to 
take proportionate deductions annual¬ 
ly on account of costs of acquiring 
the lease terminated, the unamortized 
portion of the cost being part of tax¬ 
payer’s investment in the realty.— 
Post V. C, I. R., C.C.A., 109 P.2d 136. 

61. U.S.—Lucas v. Ox Fibre Brush 
Co., 60 S.Ct. 273, 281 U.S. 116, 74 
L.Ed. 733. 

62. U.S.—Lucas v. Ox Fibre Brush 
Co., supra—Indianapolis Glove Co. 
Y. U. S., C.C.A.Ind., 96 F.2a 816— 

431 


Green Oil Soap Co. v- Reinecke, D. 
C.Ill., 36 F.2d 599. 

Contra Model Dairy v. C. I. R., C.C. 
A., 36 F.2d 768. 

Cancellation of indebtedness by em¬ 
ployee which was regarded as bonus 
to employee was deductible from in¬ 
come for the year when it was al¬ 
lowed, where no obligation existed 
to pay such bonus.—^Wunderle v. Mc- 
Caughn, D.C.Pa., 38 F.2d 258. 

63. U.S.—Lucas V. Ox Fibre Brush 
Co., 50 S.Ct. 273, 281 U.S. 115, 74 
L.Ed. 733. 

64. U.S.—Howard Sheep Co. v. U. S., 
Ct.Cl., 56 F.2d 474, certiorari denied 
63 S.Ct. 90, 287 U.S. 644, 77 L.Ed. 
557—Indianapolis Glove Co. v. U. 
S., C.C.A.Ind.. 96 P.2d 816—Wun- 
derle v. McCaughn, D.C.Pa., 38 P. 
2d 258. 

“Incurred” 

Salary bonus voted In 1919 was not 
“incurred” in 1918, even though paid 
for services rendered in 1918, since 
to “incur” means to, become liable for, 
and the corporation did not become 
liable for the bonus In 1918 but be¬ 
came so liable only on voting the 
bonus in 1919.—Seabright Woven Felt 
Co. V. Ham, D.C.Me., 38 P.2d 114. 

65. U.S.—Helvering v. J. L. Bran- 
deis & Sons, C.C.A., 76 P.2d 487. 
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he fails to pay them during- such year,®^ and where 
he makes his return on an accrual basis the tax¬ 
payer may and should deduct compensation as a 
business expense of the year in which it is in¬ 
curred.®*^ Compensation for services cannot be in¬ 
curred so as to become a deductible business ex¬ 
pense until the amount thereof becomes finally de¬ 
terminable, and it should be allocated as an ex¬ 
pense of the year in which it is finally determina¬ 
ble;®® but where the facts determining the amount 
of compensation are settled within the taxable year, 
the fact that the actual computation is not made 
until after the close of such year does not preclude 
deduction of such compensation as an expense of 
the taxable year.®9 

Commissions paid for negotiating a long-term 
lease, being, as discussed supra § 260 d, considered 
as extraordinary or capital expenditures, should be 
amortized over the life of the lease on a pro rata 
basis'^® and the fact that the lease is terminated 
short of its contract term does not permit deduc¬ 
tion of the whole commission as an expense of the 
period before termination.*^^ 

Unpaid expenses. Under the Internal Revenue 


Code, 26 U.S.C.A. § 24 c, and similar statutes, per¬ 
mitting deduction of expenses only when paid with¬ 
in the taxable year or a specified period after its 
close, compensation for services paid after expira¬ 
tion of such specified period is not deductible. *^2 

§ 278. Insurance Companies 

The deductibility of expenses of insurance companies 
is governed by statutory provisions relating specifically 
to such companies. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
201, and similar statutes, provision is made for the 
deductions which shall be permitted in computing 
the net income of life insurance companies.*^® 

The provisions of the statute relating to invest¬ 
ment expenses, 26 U.S.C.A. § 201 (7) (B), and sim¬ 
ilar statutes, should be construed together,*^4 and 
it has been held that the statute contemplates only 
two methods of computing such deductions; name¬ 
ly, by ascertaining through accurate records invest¬ 
ment expenses actually paid during the taxable 
year, and by assigning or allocating part of the 
general expenses to investment expenses based on 
estimates subject to the statutory limitation.*^® The 


©6. U.S.—^Embry Realty Co. t. 
Glenn. C.C.A.Ky.. 116 P.2d 682— 
Eagleton v. C. I. R-, C.C.A., 97 P.2d 
62. 

Unpaid checks 

Where salary checks g’iven by tax¬ 
payer to his employee were not paid 
during: the year, and before end of 
year there was an understanding- that 
checks would not be paid during the 
year, amount of checks could not be 
deducted from gross income during 
that year, where taxpayer’s tax re¬ 
turn was made on a cash basis.— 
Bagleton v, C. I. R., supra. 

67. U.S.—Imperial Type Metal Co. 
V. C. I. R., C.C.A., 106 F.2d 302— 
Thurman v. Studebaker Corpora¬ 
tion, C.C-A.Ind., 88 F.2d 984—Bond¬ 
ed Mortg. Co. of Baltimore v. C. I. 
R., C.C.A., 70 F.2d 341—^Desco Cor¬ 
poration V. U. S., D.C.Del., 55 F.2d 
411 —Green Oil Soap Co. v. Rein- 
ecke, D.C.IIL, 36 F.2d 599—Old Col¬ 
ony Trust Associates v. Hassett, B. 
C.Mass., 55 F.Supp. 629, reversed on 
other grounds, C.C.A., 150 F.2d 179 
—Skinner Mfg. Co. v. U. S., Ct.Cl., 
8 F.Supp. 741—Hudson Motor Car 
Co. V. U, S., Ct CL, 3 F Supp. 834. 
Agreement by directors 

Additional compensation to corpo¬ 
rate ofhcers generally agreed on by 
directors, although no affirmative ac¬ 
tion was taken, was “incurred” dur¬ 
ing taxable year, and therefore deduc¬ 
tible from income.—Brampton Wool¬ 
en Co. V. C. I. R., G.C.A., 45 F.2d 327. 
Mistake 

Where the taxpayer reports on the 


accrual basis so that it is entitled to 
deduct expenses only for the year in 
which incurred, and where because of 
its treasurer’s error of computation 
certain compensation based on a per¬ 
centage of profits was not paid when 
due, but on correction of the error 
was paid in a later year, such com¬ 
pensation was not incurred in the 
year of payment and was not a de¬ 
ductible business expense for that 
year.—American Snuff Co. v. C. I. 
R., C.C.A., 93 F.2d 201, certiorari 

denied 58 S.Ct. 830, 303 U.S. 662, 82 
L.Ed. 1120. 

68. U.S.—Howard Sheep Co. v. U, S., 
Ct,Cl., 56 F.2d 474, certiorari de¬ 
nied 53 S.Ct. 90, 287 U.S. 644, 77 L. 
Ed. 557—Bauer Bros. Co. v. C. I. 

R. , C.C.A., 46 F.2d 874, certiorari 
denied Bauer Bros. Co. v. Burnet, 
61 S.Ct. 560, 283 U.S. 850, 75 L.Ed. 
1458. 

Unsettled, dispute 

U.S.—Davidson v. C. I. R., C.C.A.Tex., 
91 F.2d 516—R. J. Ederer Net & 
Twine Co. v. U. S., Ct,CL, 7 F.Supp. 
282—Crown Cork & Seal Co. v. U. 

S. , D.C.N.Y., 4 F.Supp. 525, affirmed, 

C. C.A.. 73 F.2d 997. 

69. U.S.—^Mobile Drug Co. v. U. S., 

D. C.Ala., 39 F.2d 940. 

70. U.S.—Renwick v, U. S., C C.A. 
Ill., 87 F.2d 123—Helvering v. Man¬ 
hattan Life Ins. Co., C.C.A., 71 F.2d 
292—Tonningsen v. C. I. R., C.C.A., 
61 F.2d 199—Central Bank Block 
Ass’n V. C. 1. R , C.C.A., 57 F.2d 6— 
Atwell V. U. S., CtCl.. 1 F.Supp. 
720. 


D.C.—Spinks Realty Co. v. Burnet, 62 
F.2d 860, 61 App.D.C. 321, certiorari 
denied Spinks Realty Co. v. C. I. R , 
54 S.Ct. 53, 280 U.S. 636, 78 L.Ed. 
553. 

Payment before inception of lease 

(1) Payment of a commission in a 
year before the inception of a long¬ 
term lease does not warrant deduc¬ 
tion of any portion of such commis¬ 
sion as a business expense of the 
year of payment.—Central Bank 
Block Ass'n v. C. I. R., C.C.A., 57 F. 
2d 5. 

(2) A proportionate amount of 
such commission may properly be 
allocated as a deductible business 
expense of the first year of the lease’s 
inception.—Central Bank Block Ass’n 
V. C. I. R., supra. 

71. U.S.—Helvering v. Manhattan 
Life Ins. Co.. C.C.A., 71 F.2d 292. 

72. U.S.—Mansuss Realty Co. v. C. 
I. R., C.C.A.. 143 F.2d 286. 

73. Prior to l^evenue Act of 1921, 
life insurance companies were taxed 
on the same basis as other corpora¬ 
tions.—^New World Life Ins. Co. v. 
U. S., Ct.Cl., 26 F.Supp. 444, certio¬ 
rari denied 60 S.Ct. 179, SOS U.S. 612, 
84 L.Ed. 512, vacated 60 S.Ct. 1070, 
310 U.S. 664, 84 L.Ed. 1419, motion 
denied 61 S.Ct. 8, 311 U.S. 613, 85 
L.Ed. 388, affirmed 61 S.Ct. 314, 311 
U.S. 620, 86 L.Ed. 393. 

74 . xJ.S.—New World Life Ins. Co. 
V. U. S., supra. 

75. U.S.—C. I. R. V. Volunteer State 
Life Ins. Co., C.C.A., 110 P.2d 879, 
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meaning of the term ‘'investment expenses'^ is to be 
sought in the relation of expenditures to taxed in¬ 
come and the congressional intention to allow de¬ 
ductions only from complementary taxable in¬ 
come,and the term “investment expenses,” when 
considered in connection with the “general expens¬ 
es” mentioned in the statute, permits deduction as 
"‘investment expenses” of only such expenses as re¬ 
late directly and entirely to the investment de- 
partmentJ"^ The term “general expenses” as em¬ 
ployed in the statute means all expenses which are 
not definitely and entirely either underwriting or in¬ 
vestment expenses.'^s 

Under a statute so providing, if any general ex¬ 
penses are included in investment expenses the to¬ 
tal deduction shall not exceed one fourth of one per 
cent of the mean of the book value of the invested 
assets held at the beginning and end of the taxa¬ 
ble year.*^^ The purpose of such provision has been 
said to be to prevent “padding” of investment ex¬ 
penses by requiring the insurance company to show 
how much has been expended for investment pur¬ 
poses and how much on its insurance business, 
and to the extent that investment expenses involve 


an assignment of general expenses, in deducting the 
former they are subject to the statutory limita¬ 
tion,^! and if the actual investment expenses allow¬ 
ed exceed the statutory limitation, no further al¬ 
lowance of investment expenses may be made by 
way of allocation of general expenses.^2 jn the 
case of salaries paid officers performing both in¬ 
vestment and general duties, the fact that separate 
contracts are made for each type of service, with 
separate checks in payment therefor, involves a 
mere advance estimate as to the amount of time 
to be spent on investment duties, instead of an ac¬ 
tual record thereof, and does not take the case out 
of the statutory limitation,^^ Where, however, it 
is duly shown what portion of the salaries paid has 
been properly allocated to investment services, such 
portion is deductible as an investment expense 
without being subject to the statutory limitation.^^ 

In the case of realty owned and occupied by a 
life insurance company, under the Revenue Act of 
1926 § 245 (b), the company could deduct the ex¬ 
penses of the realty only to the extent that it in¬ 
cluded in its gross income the rental value of such 
property.^5 


certiorari denied Volunteer State 
Life Ins. Co. v. Helvering-, 60 S.Ct. 
1080, 310 U.S. 636, 84 L.Ed. 1405. 

76. U.S.—^Union Cent. Life Ins. Co. 
V. C. I. R,, C.C.A., 89 F.2d 969. 

Commissions 

Payments of commissions on sales 
of realty acquired by legal reserve 
life insurance company to protect in¬ 
vestments in mortgage loans on de¬ 
fault thereof were not "investment 
expenses” deductible from gross in¬ 
come in computing company's Income 
tax, since expenditures were made on 
capital transactions without relation 
to taxed income.—Union Cent. Life 
Ins. Co. V. C. I. R., supra. 

Personal property taxes 
Under statute permitting deduction 
of investment expenses paid during 
the taxable year in computing in¬ 
come tax of life insurance company, 
personal property taxes imposed by 
state on total valuation of assets less 
reserves and assessed value of real 
estate are not deductible as "invest¬ 
ment expenses."—Great Southern 

Life Ins. Co. v. C. I. R., C.C.A., 89 P. 
2d 64, certiorari denied 68 S.Ct. 16, 
302 U.S. 698, 82 L.Ed. 639. 

77. U.S.—C. I. R. V. Volunteer State 
Life Ins. Co., C.C.A., 110 P.2d 879, 
certiorari denied Volunteer State 
Life Ins. Co. v. Helvering, 60 S.Ct. 
1080, 310 U.S. 636, 84 L.Ed. 1406— 
Kew World Life Ins. Co. v. U. S., 
CtCl., 26 P.Supp, 444, certiorari de¬ 
nied 60 S.Ct. 179, 308 U.S. 612, 84 
L.Ed. 612, vacated 60 S.Ct. 1070, 
310 U.S. 664, 84 L.Bd. 1419. motion 
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denied 61 S.Ct. 8, 311 U.S. 613, 85 
L.Ed. 388, affirmed 61 S.Ct. 314, 
311 U.S. 620, 86 L.Ed. 393. 

7a U.S.—^New World Life Ins. Co. 
V. U. S., Ct.Cl., 26 P.Supp. 444, cer¬ 
tiorari denied 60 S.Ct. 179, 308 U. 
S. 612, 84 L.Ed. 512, vacated 60 S. 
Ct. 1070, 310 U.S. 654, 84 L.Ed. 
1419, motion denied 61 S.Ct. 8, 311 

U. S. 613, 85 L.Ed. 388, affirmed 61 
S.Ct. 314, 311 U.S. 620, 85 L Ed. 393. 

7a U.S.—C. I. R. V. Volunteer State 
Life Ins. Co., C.C.A., 110 P.2d 879, 
certiorari denied Volunteer State 
Life Ins. Co. v. Helvering, 60 S.Ct. 
1080, 310 U.S. 636, 84 L.Ed. 1405. 

SO. U.S.—Sun Life Ins. Co. of Amer¬ 
ica V. U. S., Ct.Cl., 12 P.Supp. 460. 

81. U.S.—C. I. R. V. Volunteer State 
Life Ins. Co., C.C.A., 110 F.2d 879, 
certiorari denied Volunteer State 
Life Ins. Co. v. Helvering, 60 S. 
Ct. 1080, 310 U.S. 636, 84 L.Ed. 1406. 
Cost of printing and stationery by 

life insurance company operating its 
own printing plant was held subject 
to the limitation of one fourth of one 
per cent set forth in the statute.— 
C. I. R. V. Volunteer State Life Ins. 
Co,, supra. 

82. U.S.—Hew World Life Ins. Co. 

V. U. S., Ct.Cl., 26 P.Supp. 444, cer¬ 
tiorari denied 60 S.Ct. 179, 308 U.S. 

612, 84 L.Ed. 612, vacated 60 S.Ct. 
1070, 310 U.S. 654, 84 L.Ed. 1419, 
motion denied 61 S.Ct. 8, 311 U.S. 

613, 86 L.Ed. 388, affirmed 61 S.Ct. 
314, 311 U.S. 620, 86 L.Ed. 393. 

83. U.S. —C. I. R. V. Volunteer State 
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Life Ins. Co., C.C.A., 110 F.2d 879, 
certiorari denied Volunteer State 
Life Ins. Co. v. Helvering, 60 S.Ct. 
1080, 310 U.S. 636, 84 L.Ed. 1405. 

84. U.S.—Sun Life Ins. Co. of Amer¬ 
ica V. U. S., Ct.Cl., 12 P.Supp. 450, 

85. U.S.—C. I. R. V. Lafayette Life 
Ins. Co., C.C.A., 67 P.2d 209. 

Rents paid to affiliated corporation 
Rents paid by life insurance com¬ 
pany to separate corporation, stock 
of which was owned by former, for 
space occupied by its offices, were not 
deductible from gross income.—^Na¬ 
tional Life Ins. Co. v. U. S., 4 P.Supp. 
1000, 78 Ct.Cl. 369, certiorari denied 
Lucey v. U. S.. 54 S.Ct. 560, 291 U.S. 
683, 78 L.Ed. 1070. 

Revenue Act of 1921 

(1) Under the Revenue Act of 
1921, where rents received by life 
insurance company for rented por¬ 
tion of its building, less deductions 
claimed, did not equal four per cent 
of building’s book value for taxable 
year, company, to have benefit of de¬ 
ductions for expenses, was required 
to add to gross income, as rental 
value of part occupied by company, 
sulRcient to make up deficiency.— 
American Nat. Ins. Co. v. C. I. R., C. 
C.A.Tex., 91 P.2d 705. 

(2) Where rents received by life 
insurance company for rented portion 
of its building equaled more than 
four per cent of building's book val¬ 
ue for taxable year, after deductibiis 
for taxes, expenses, and depreciation, 
the company, to have benefit of de¬ 
ductions in computing its Income 
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Mutual companies. The Internal Revenue Code, 
26 U.S.C.A. § 207 c, and similar statutes, prior to 
the amendment of Oct. 21, 1942, provided for de¬ 
ductions for certain mutual insurance companies in 
addition to the deductions permitted by 26 U.S.C.A. 
§ 23.S6 An insurance company which was not a 


mutual company was not entitled to these deduc¬ 
tions.^*^ Under the Internal Revenue Code, 26 
U.S.C.A. § 207 (f), and similar statutes, a mutual 
insurance company cannot be allowed a double cred¬ 
it for the same expense.^S 


3. Losses 


§ 279. In General 

Deductions of losses for income tax purposes are 
a matter of grace and not of right, and may be taken 
only when, and to the extent allowed, by statute. 

The rule with respect to deductions of losses for 
income tax purposes is not different from that of 
other deductions.S^ Such deductions are a matter 
of grace and not of right,and may be taken only 
when, and to the extent allowed, by statute.^^ A 
taxpayer seeking a deduction for a loss must be 


able to point to an applicable statute and show that 
such deduction comes within its terms.^^ 

While it has been held that statutes authorizing 
deductions of losses should be given a reasonable 
construction,93 it has also been held that, since 
they are relief measures,^^ they should be liber¬ 
ally construed in favor of the taxpayer.^S in or¬ 
der to be deductible under statute, the loss must 
have been an unintentional parting with something 
of value.96 Such statutes have been held to make 


tax, was not required to add to gross 
income anything for rental value of 
space occupied by company.—Ameri¬ 
can Nat. Ins. Co. v. C. I. R., supra. 

86. Expeiises incident to nontaxable 
income 

Under the Revenue Act of 1926 § 
247, it was held that expenses in¬ 
curred in earning nontaxable income 
were deductible.—Pink v. U. S., C. 
C.A.N,Y.. 105 F.2d 183. 

Payments of redundancy were 
treated as elements of expense, but 
payments of corporate earnings to 
members were not deductible.—Dris¬ 
coll V. Washington County Fire Ins. 
Co., Washington, Pa., C.C.A.Pa., 110 
P.2d 485, certiorari denied Washing¬ 
ton County Fire Ins. Co., Washing¬ 
ton, Pa. V. Driscoll, 61 S Ct. 12, 311 
U.S. 658, 85 D.Ed. 421. 

87. U.S.—Mutual Fire Ins. Co. of 
Germantown v. U. S., C.C.A.Pa., 
142 F.2d 344, certiorari denied 65 
S.Ct. 65, 323 U.'S. 729, 89 D.Ed. 5S5. 

88. U.S.—Mutual Fire Ins. Co. of 
Germantown v. U. S., supra. 

89. U.S.—Avery v. C. I. R., C.C.A., 
84 F.2d 905, certiorari denied 57 
S.Ct. 231, two cases, 299 U.S. 604, 81 
D.Ed. 445, rehearing- denied '300 U. 
S. 686, 57 S.Ct. 4'30, '81 D.Ed. 888. 

90. U.S.—Robinson v. C. I. R., C.C. 
A., 134 F.2d 168—First Nat. Bank 
& Trust Co. in Macon, Ga. v. U. S., 
C.C.A.Ga., 115 F.2d 194—Weber 
Flour Mills Co. v. C. I. R., C.C.A., 
82 F.2d 764—Courier Journal Job 
Printing Co. v. Glenn, D.C.Ky., 37 
F.Supp. 55, affirmed, C.C.A., Glenn 
V. Courier-Journal Job Printing Co., 
127 F.2d 820. 

91. U.S.—First Nat. Bank & Trust 
Co. in Macon, Ga. v. U. S., C.C.A. 
Ga., 116 F.2d 194—Brown v. U. S., 
C.C.A,Pa., 95 F.2d 48T—U. S. v. 


First Nat. Bank, C.aA.Ill., 90 F.2d 
691, certiorari denied First Nat. 
Bank v. U. S., 58 S.Ct. 284, 302 U. 
S. 757, 82 D.Ed. 585—Avery v. C. 
I. R., CC.A., 84 F.2d 905, certiorari 
denied 57 S.Ct. 231, two cases, 299 
U.S. 604, 81 L.Ed. 445, rehearing 
denied 57 S.Ct. 430, two cases, 300 

U. S. 686, 81 L.Ed. 888—Weber Flour 
Mills Co. V. C. I. R., C.C.A., 82 F. 
2d 764—Martin v. C. I. R., C.C.A., 
61 F.2d 942, certiorari denied 53 S. 
Ct. 656, 289 U.S. 737, 77 L.Ed. 1485 
—Courier Journal Job Printing Co. 

V. Glenn, D.C.Ky., 37 F.Supp 56, 
affirmed, C.C.A., Glenn v. Courier 
Journal Job Printing Co., 127 F.2d 
820—^Auburn & Alton Coal Co. v. 
U. S., 61 Ct.Cl. 438, certiorari de¬ 
nied 47 S.Ct. 107, 273 U.S. 714, 71 L. 
Ed. 854. 

Dependent on intention of congress 
Whether losses are deductible loss¬ 
es for purposes of calculating tax¬ 
payer’s income taxes depends entire¬ 
ly on interpretation of intention of 
congress under applicable provisions 
of the revenue acts—^W. F. Young, 
Inc., V. C. I. R., C.C.A., 120 F.2d 159. 
Congress not limited by constitution 
Congress is not limited by the con¬ 
stitution in matter of allowing de¬ 
duction of losses from taxable in¬ 
come,—Ludington v. McCaughn, C. 
C.A.Pa., 1 P.2d 689, reversed on oth¬ 
er grounds 45 S.Ct. 423, 268 U.S. 106, 
69 L.Ed. 868. 

92. U.S.—^Woolford Realty Co. v. 
Rose, Ga., 52 S.Ct. 568, 286 U.S. 
319, 76 L.Ed. 1128—Winkler v. Nu- 
nan, C.C.A., 143 F.2d 483—Evans v, 
Rothensies, C.G.A.Pa., 114 F.2d 958 
—Burdan v. C. I. R., C.C.A., 106 
F.2d 207—New Colonial Ice Co. v. 

C. I. R., C.C.A., 66 F.2d 480, affirmed 
54 S.Ct. 788, 292 U.S. 435, 78 L.Ed. 
1348—Louisville Trust Co. v. Glenn, 

D. C.Ky., 33 F.Supp. 403, affirmed, 
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C.C.A., Glenn v. Louisville Trust 
Co., 124 F.2d 418. 

93. U.S.—C. I. R. V. Warren Webster 
Trust No. 1, C.C.A., 122 F.2d 915. 
The purpose of the statute permit¬ 
ting deductions from gross income 
for losses sustained during taxable 
year is to tax earnings and profits 
less expenses and losses.—Higgins v. 
Smith, N.Y., 60 S.Ct. 355, 308 U.S. 
473, 84 L.Ed. 406. 

94. U.S.—Wright & Kremers v. U. S., 
Ct.Cl., 3 F.Supp. 616. 

D.C.—Burnet v. Marston, 67 P.2d 611, 
61 App.D.C. 91. 

95. U.S.—Wright & Kremers v. U. 
S., Ct.Cl., 3 F.Supp. 616. 

D.C.—Burnet v. Marston, 57 F.2d 611, 
61 APP.D.C, 91. 

96. U.S.—McDonald v. C. I. R., C 
C.A., 139 F.2d 400, affirmed 65 S. 
Ct. 96, '323 U.S. 57, 89 L.Ed. 68, 
165 A.L.R. 119—^A. Giurlani & Bro. 
V. C. I. R., C.C.A., 119 P.2d 852. 

Tailure to realize profit 

A failure to realize a desired profit 
is not of itself a loss.—A. Giurlani & 
Bro. V. C. I. R., supra. 

‘‘Losses” held not deductible 

(1) Wliere taxpayer was dis¬ 
charged in bankruptcy from debts 
which exceeded his assets, he did 
not sustain a ’fioss” deductible in 
determining taxable income, by rea¬ 
son of the seizure and permanent 
retention of all his assets by bank¬ 
ruptcy court.—Parkford v. C. I. R., 
C.C.A., 133 P.2d 249, 146 A.L.R. 57, 
certiorari denied 63 S.Ct. 1029, 319 
U.S. 741, 87 L.Ed. 1698. 

(2) An erroneous payment of a 
soft drink tax has been held not a 
deductible “loss” in computing in¬ 
come tax.—^Inland Products Co. v. 
Blair, C.C.A., 31 P.2d 867. 

(3) Taxpayer was held not enti- 
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no distinction between realty and personalty.97 A 
specific statute is controlling over a general stat¬ 
ute.^ ^ 

Provisions of the statute with respect to deduc¬ 
tion of losses, and provisions with respect to de¬ 
duction of bad debts ascertained to be worthless and 
charged off are mutually exclusive,and if a loss 
has been sustained the taxpayer may not deduct 
it as a bad debt.^ Similarly the deduction permit¬ 


ted for losses sustained during the taxable year not 
compensated by insurance or otherwise is to be dis¬ 
tinguished from the allowance for depreciation.^ 

§ 280. Necessity of Actual Loss 

Ordinarily losses must be actually realized or sus¬ 
tained in order to be deductible. 

Ordinarily losses must, be actually realized or 
sustained in order to be deductible.^ The mere ex¬ 


iled to deduction for losses under 
contracts to purchase, where groods 
had not been delivered or segregated 
as belonging to him and had not been 
included in his inventory, notwith¬ 
standing he paid storage and insur¬ 
ance on fruit in seller’s warehouse.— 
Haas Bros. v. McLaughlin, C.C.A. 
Cal., 39 F.2d 381. 

Surrender of note for stool: 

A bank which purchased from its 
debtor stock which bank held as se¬ 
curity for debt, and surrendered to 
debtor its note which was for greater 
amount than market value of stock 
purchased, was entitled to deduct 
from income as a loss, for tax pur¬ 
poses. the difference between amount 
of note and market value of stock.— 
State Street Trust Co. v. White, D.C. 
Mass., 32 F.Supp. 122. 

97. U.S.—Rhodes v. C. I. R., C.C.A., 
100 F.2d 966. 

A loss on real estate may be de¬ 
ductible from taxable income even 
though taxpayer retains title in fee, 
as where land has been sold for tax¬ 
es.—Rhodes v. C. 1. R., C.C.A., supra. 

9S. U.S.—Pacific Employers Ins. Co. 
V. C, I. R„ C.C.A., 89 F.2d 186. 

99. U.S —Reed v. C. I. R,, C.C.A., 
129 F.2d 908—Ronald Press Co. v. 
Shea, C.C.A.N.T., 114 F.2d 453. 
Deduction for worthless debts gen¬ 
erally see infra §§ 321-329. 

1. U.S—Reed v. C. I. R., C.C.A., 129 
P.2d 908. 

2. U.S.—Becker v. Anheuser-Busch, 
Inc., C.C.A.MO., 120 F.2d 403, cer¬ 
tiorari denied Anheuser-Busch, Inc. 
V. Becker, 62 S.Ct. 105, 314 U.S. 
625, 86 LEd. 502. 

Allowance for depreciation, depletion, 
obsolescence, and exhaustion gen¬ 
erally see infra §§ 353-367. 
Consideration of treasury regrulations 
The separate treasury regulations 
having the force of law which have 
been promulgated to effectuate the 
object of the statutory provisions 
permitting each of these deductions, 
must be taken into account in deter¬ 
mining which, if either, provision is 
met by the taxpayer; such regula¬ 
tions sharpen and clarify the funda¬ 
mental differences between the re¬ 
spective provisions.—^Becker ▼. An¬ 
heuser-Busch, supra. 


Bistinction from loss by storm, in¬ 
sects, or worms 

The allowances for depletion and 
exhaustion do not cover a loss occa¬ 
sioned by storm, insects, and worms. 
—Pioneer Cooperage Co. v. C. I. R., 

C.C.A., 53 F.2d 43, certiorari denied 
Pioneer Cooperage Co. v. Burnet, 52 
S.Ct. 204, 284 U.S. 686, 76 L.Ed. 579. 

3. U.S.—iLucas v. American Code 
Co., '50 S.Ct. 202, 280 U.S. 445, “74 
L.Ed. 5-38, 67 A.L.R. 1010—New 

York Life Ins. Co. v. Edwards, N. 
Y., 46 S.Ct. 436, 271 U.S. 109, 70 
L.Ed. 859—Helvering v. Smith, C. 
C.A., 132 P.2d 965—Nelson v. U. 
S., C.C.A Minn., 131 F.2d 301— 
Lembcke v. C. I. R., C.C.A,, 126 F. 
2d 940—Dunbar v. C. I. R., C.C.A., 
119 F.2d 367, 13'5 A.L.R. 1424— 
Shoolman v. Helvering, C C.A., 108 
F.2d 987, certiorari denied 60 S. 
Ct. 1080, 310 U.S. 637, 84 L.Ed. 
1406—Price v. C. I. R., C.C.A., 106 
P.2d 3'36, certiorari granted Hel¬ 
vering V. Price, 60 S.Ct. 385, '308 
U.S. 548, 84 L.Ed. 461, reversed on 
other grounds 60 S.Ct. 672, 309 U.S. 
409, 84 L.Ed. 836—Burdan v. C. 1. 
R., C.C.A., 106 F.2d 207—Jones v. 
C. I. R„ C.C.A., 103 F.2d 681— 
Rhodes V. C. I, R., -C.C.A, 100 F.2d 
966—Helvering v. Obici, C.CA., 97 
F.2d 431, affirmed “59 S.Ct. 260, 305 
U.S. 468, 83 L.Ed. 292—Morrisdale 
Coal Co. V. C. I. R., C.C.A., 97 F.2d 
272—Stiver v. C. I. R., C.C.A., 90 
F.2d 505—Ruml v. C. I. R., C.C.A., 
83 F.2d 257—I. R. v. Great 
Western Power Co. of California, 

79 P.2d 94, affirmed 56 S.Ct. 576, 
2 97 U.S. 543, 80 L.Ed. 8-53—Balti¬ 
more <Sc O. R. Co. V. C. I. R, C.C. 
A., 78 F..2d 460—Shoenberg v. C. 
I. R., C.C.A., 77 F.2d 446, certiorari 
denied 56 S.Ct. 101, 296 U.S. 586, 

80 L.Ed. 414—Dunne v. C. I. R., 
C.C.A., 7-5 F.2d 255—Q. 1. R. v. 
Providence, W. & B. R. Co., C.C.A., 
74 P.2d 714—^Helvering v. Bartlett, 
C.C.A., 71 F.2d 598—Pioneer Coop¬ 
erage Co. V. C. I. R., C.C.A., <53 P.2d 
43, certiorari denied Pioneer Coop¬ 
erage Co. V. Burnet, 52 S.Ct. 204, 
284 U.S. 686, 76 L.Ed, 579—Ewing 
Thomas Converting Co. v. Mc- 
Caughn, C.C.A.Pa., 43 F.2d 503, cer¬ 
tiorari denied 51 S.Ot. 181, 282 U.S. 
897, 76 L.Ed. 790—Brewer v. Orr 
C.aA.Tenn., 19 F.2d 230—Fidelity 
& Deposit Co. of Maryland v. Ma- 
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gruder, D.C.Md., 50 F.Supp. 817, 
reversed on other grounds, C.C.A., 
139 P.2d 750—^American Smelting 
& Refining Co. v. U. S., D.C.N.J., 39 
F.Supp. 334, reversed on other 
grounds, C.C.A,, 130 F.Supp. 883— 
Old Merchants Nat Bank & Trust 
Co. of Battle Creek v. U. S., D.C. 
Mich., 36 F Supp 961, affirmed, C. 
C.A., Old-Merchants Nat. Bank & 
Trust Co. of Battle Creek v. U. S., 
117 P.2d 737—Dodge Bros. v. U. 
S., D.C.Md., -33 F.Supp. 312, af¬ 
firmed, C C.A., 118 F.2d 95—Ken¬ 
tucky Rock Asphalt Co. v. Hel- 
burn, D.C.Ky., 20 F.Supp. 364, af¬ 
firmed, C.C.A., 108 P.2d 779—New¬ 
man V. Bowers, D.C.N.Y., 19 F. 
Supp. 330. 

D. C.—Helvenng v. Louis, 77 F.2d 
386, 64 App.D.C. «63. 99 A.L.R. 620. 

33 CJ. p 307 note 83 [a]. 
Ascertainment and establishment of 
fact of loss see infra § 339. 

Actual and present 
U.S.—Burnet v. Huff, 5'3 S Ct 330, 
288 U.S. 156, 77 L.Ed. 670, con¬ 
formed to, C.C.A., Huff V. C. 1. R., 
97 P.2d 1005—Burnet v. Logan, 61 
S.Ct 550, 283 U.S. 404, 75 L.Ed. 
1143, followed in Shaw v. C. I. R., 
C.C.A., 51 P.2d 1084—Jenkms v. 
Bitgood, C.C.A.Conn., 101 P.2d 17, 
certiorari denied 59 S.Ct. 1033, 307 
U.S. 636, 8'3 L.Ed. I'olS, motion de¬ 
nied 60 S.Ct 257, 308 U.S. 6 38, 84 
L.Ed. 530—^Helvering v. Obici, C. 
C.A., 97 P2d 431, affirmed 59 S Ct 
260, -305 U.S. 468, 83 L.Ed. 292. 

An actual loss is not sustained un¬ 
less the taxpayer is poorer to extent 
of loss claimed when entire transac¬ 
tion is concluded.—Shoenberg v. C. I. 
R., C.C.A., 77 F.2d 446, certiorari de¬ 
nied 56 S.Ct 101, 296 U.S. 586, 80 L. 
Ed. 414. 

A mere fluctuation in value of 
property ordinarily does not furnish 
a basis for an allowable deduction.— 
Dunbar v. C. I. R., C.C.A., 119 F.2d 
367, 135 A.L.R. 1424—Brown v. C. I. 
R., C.aA., 94 F.2d 101—Ewing 
Thomas Converting Co. v. Mc- 
Caughn, C.C.A.Pa., 43 F.2d 503, cer¬ 
tiorari denied 51 S.Ct 181, 282 U.S. 
897, 75 L.Ed. 790—First Nat Bank 
of Minneapolis v. U. S., D.C.Minn., 58 

E. Supp. 4'26. 

A real loss Is sustained when all 
chances or possibilities of collection 
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stence of liability is not enougli to establish a de- 
luctible loss.'^ However, losses reasonably certain 
n fact and ascertainable in amount are deducti¬ 
ve, under some circumstances, before they are ab- 
lolutely realized.^ Thus a loss may be complete 
mough for tax deduction without the taxpayer's 
establishing the impossibility of eventual recoup- 
nent.6 

§ 281. - Determination of Loss in Gener¬ 

al 

A loss must be determined by practical tests. 

A loss must be determined by practical tests."^ 
The amount thereof and the year in which sus¬ 


tained must be ascertainable with reasonable cer¬ 
tainty to authorize a deduction;^ regardless of how 
the taxpayer keeps his books.^ This, however, 
does not mean a calculation accurate to the pen¬ 
ny, or the exact day of the loss.^® 

§ 282. - Closed Transaction Fixed by an 

Identifiable Event 

Losses may be deducted only when evidenced by a 
closed and completed transaction fixed by an identifiable 
event. 

Losses may be deducted only when evidenced by 
a closed and completed transaction,^! fixed by an 
identifiable event,which definitely determines the 


have been effectively destroyed.— 
NTelson v. U. S., •C.C.A.Minn., 1‘31 F.2d 
301—-Jones v. C. I. R., C.C.A.. 103 F. 
2d 681—Olds & Whipple v. C. I, R-, 

C. C.A., 75 F.2d '272. 

Pictitiotis or paper losses are not 
deductible.—Ludington v. McCaughn, 

D. C.Pa., 290 F. 604, reversed on oth¬ 
er grounds, C.C.A., 1 F.2d 6S9, re¬ 
versed on other grounds 45 S.Ct. 423, 
268 U.S. 106, 69 Lr.Ed. S68. 

4. U.S.—Burnet v. Huff, 53 S.Ct 
330, '2<SS U.S. 1-56, 77 U Ed. 6T0, con¬ 
formed to, ‘C.C.A., Huff v. C. I. R., 
97 F.2d 1005—Page v. Rhode Is¬ 
land Hospital Trust Oo., C.C.A.R. 
L, -SB F.2d 192, 121 A.L.R. 69'3— 
Schwartz v. U. S.^ C.'C.A.Pla., 84 F. 
2d 637. 

Outstanding' note 

(1) Ordinarily an income taxpayer 
may not deduct from gross receipts 
supposed loss represented by h'is 
outstanding note.—Burnet v. Logan, 
'51 S.Ct. '550, 283 U.S. 40-4, 75 L.Ed. 
1143, followed in Shaw v. O. I. R., C. 
C.A., -SI F.2d 1084. 

(2) To be deductible, for income 
tax purposes, a loss must be paid in 
cash or its equivalent and there 
must be an actual depletion of the 
property of the taxpayer, and the 
giving of a note for losses is not 
sufficient to permit a deduction.— 
Page V. Rhode Island Hospital Trust 
Co., C.C.A.R.I., ’88 F.2d 192, 121 A.L. 
R. 693. 

A prospective or anticipated loss 

is not deductible, even though it 
may appear imminent.—W arren 
Service Corporation v. O. I. R., C.O. 
A., 110 F.2d '723—Burdan v. C. I. R., 
C.aA., 106 F.2d 207—Josey v. C. I. 
R., C.C.A., 104 F.2d 453. 

5. U.S.—‘Lucas v. American Code 
Co., 50 S.Ct. 202, 280 U.S. 445, 74 
L.Ed. 538, 67 A.L.R. 1010—Rhodes 
v. C. I. R., C.C.A., 100 P.2d 966— 
Ruml V. C. I. R., C.C.A., 83 P.2d 
257—Huff V. C. 1. R., 5.6 P.'2d 788, 
reversed on other grounds 53 -S. 
Ct 330, 288 U.S. 156, 77 L Ed. 670, 
conformed to, C.C.A., Huff v. C. I. 
R., 97 F.2d 1005—^Ewing Thomas 


Converting Co. v. McCaughn, C.C. 
A.Pa., 4'3 F.2d 503, certiorari de¬ 
nied '51 S.Ct. 181, 282 U.S. 897, 75 
L.Ed. 790. 

6. U.S.—U. S. V. S. S. White Dental 
Mfg. Co. of Pennsylvania, Ct.Cl., 
47 S.Ct. '598, 274 U.S. 39'S, 71 L.Ed. 
1120—Ludwig V. C. I. R., C.C.A., 
124 P.’2d 320—Jones v. C. I. R., C.C. 
A., 103 F.2d '681—^Marks v. U. S., 
Ct.Cl., 58 P.Supp. 182—U. S. v. 
Hardy, D.C.W.Va., 6 F.Supp. 94 6, 
affirmed, C.C.A., 74 F.2d 841—Mon¬ 
mouth Plumbing Supply Co. v. U. 
S., D.C.Fla., 4 F.Supp. '349. 

7. U.S.—Mitchell v. C, I. R., C.C.A., 

99 F.2d 778—^Helvering v. Obici, 
C.C.A., 97 F.2d 431, affirmed '59 S. 
Ct. 260, 30'5 U.S. IBS, 83 L.Ed. '292. 

8. U.S.—Rhodes v. C. I. R., C.C.A., 

100 F.2d 966—Strother v. C. I. R., 
C.C.A., '55 F.2d 626, affirmed Bank¬ 
ers Pocahontas Coal Co. v. Bur¬ 
net, 53 -set, 150, 287 U.S. 308, 77 
L.Ed. 325, and Strother v. Burnet, 
53 S.Ct. 152, 287 U.S. 'Z14, 77 L.Ed. 
330. 

9. U.S.—Rhodes v. C. I. R., C.C.A., 
100 F.2d 966. 

10. U.S.—Rhodes v. C. I. R., supra. 

11. U.S.—^Hort V. C. I. R., ‘61 S.Ct. 

7’57, 313 U.S. '28, 85 L.Ed. 1168— 
U. S. V. S. S. AVhite Dental Mfg. 
Co., 47 S.’Ct. 598, 274 U.S. 398, 71 
L.Ed. 1120—First Nat. Corp. of 
Portland v. C. I. R., C.C.A., 147 F. 
2a 462—Pope v. C. I. R., C.C.A., 138 
F.2d 1006—Cassatt v. C. I. R., €. 
C.A., 137 F.2d 745—C. I. R. v. Ap¬ 
pleby's Estate, C.C.A., 123 F.2d 

700—'C. I. R. V. Peterman, C.C.A., 
118 F.2d 973—U. -S. v. Sentinel Oil 
Co., C.C.A.Cal., 109 F.2d 854, cer¬ 
tiorari denied Sentinel Oil Co. v. 
U. S., '60 S.Ct. 1095, 310 U.S. 64'5, 
84 L.Ed. 1412—Burdan v. C. I. R., 
C.C.A., 106 F.'2d 207—Stiver v. C. I. 

R. , C.C.A., 90 P.2a '505—Origsby v. 
C. I. R., C.C.A., 87 F.2d 96, certio¬ 
rari denied ‘57 S.Ct. 794, '301 U.S. 
690, 81 L.Ed. 1347—Shoenberg v. 
C. I. R., C.C.A., 77 P.2d 4i6, cer¬ 
tiorari denied -56 S.Ct. 101, 296 U. 

S. 586, 80 L.Ed. 414—^Benjamin v. 
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C. I. R., C.C.A., 70 F.2a '719— 

Forbes v. C. I. R., C.C.A., 62 P.2d 
•571—Howard v. C. I. R., C.C.A., 56 
F.2d 781, certiorari denied 53 S. 
Ct. 19, 287 U.S. ‘619, 77 L.Ed. 537— 
Deeds v. C. I. R., •C.C.A., 47 F.2d 
695—^Wadsworth Mfg. Co. v. C. I 

R. , C.C.A., 44 F.2d 762—Ewing 

Thomas Converting Co. v. Mc- 
-Caughn, C.C.A.Pa., 43 F.2d 503, cer¬ 
tiorari denied 51 -S.Ct. 181, 282 U.S. 
897, 75 L.Ed. 790—Mastin v. C. I. 

S. , C.C.A., 28 F.2d 748—American 
Smelting & Refining Co. v. U. S., D. 
•C.N.J., 39 F.Supp. 334, reversed on 
other grounds, C.C.A., 130 F.2d 88'3 
—Louisville Trust Co. v. Glenn, D. 
C-Ky., '33 F.Supp. ‘40'3, affirmed, C.C. 
A., Glenn v. Louisville Trust Co., 
124 F,'2d 418. 

and irrevocable 

The loss must, within reason, be 
final and irrevocable.—First Nat. 
Corp. of Portland v. C, I. R., C.C.A., 
147 F.2d 462. 

Possibility of gain exhausted 

Losses by individuals are not de¬ 
ductible in computing income tax un¬ 
less losses grow out of closed trans¬ 
actions in which all reasonable pos¬ 
sibility of gain has been exhausted. 
—Helvering v. ’Smith, 'C.C.A., 132 F. 
2d 965—Fidelity & Deposit Co. of 
Maryland v. Magruder, D.’C.Md., 60 
P.Supp. 1817. 

I<oss held deductible 
U.S.—Ferguson v. C. X. R., C.C.A. 
Kan., 59 P.2d 893—Orono Pulp & 
Paper Co. v. U. S., D.C.Me., 34 F. 
2d 714. 

12. U.S.—First Nat. Corp. of Port¬ 

land V. C. I. R., C.C.A., 147 F.2d 
462—Helvering v. Smith, C.C.A., 
132 F.2d 96'5—Nelson v. U. S., C. 
C.A.Minn., 131 P.2d 301—Larus v. 
C. I. R., C.C.A., 123 P.2d '254— 
Dunbar v. C. I. R., C.C.A., 119 F.2d 
367, 135 A.L.R. 1424—C. I. R. v. 
Peterman, C.’C.A., 118 F.2d 973— 
Bartlett v. C. I. R., C.G-A., 114 F. 
2d 6'34—^Jones v. C. I. R., C.C.A., 
103 F.2d 681—^Rhodes v. C. I. R., C. 
C.A., 100 P.2d 966—Sabath v. C. I. 
R., C.C.A., 100 F.’2d S69—Tomp- 
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existence and the amount of loss.^3 An identifi¬ 
able event under such rule has been defined as an 
incident or occurrence that points to or indicates 
a loss, an evidence of a lossA^ The evidence need 
not consist of stereotypic plan or scope,but may 
vary according to circumstances and conditions.^® 
While the identifiable event ordinarily is a single 


event, it may be composed of a series or group of 
happenings.l'^ An identifiable event usually occurs 
•when property is sold or disposed of,^s or its value 
is otherwise extinguished;^^ and, in the case of 
debts, the happening of such events as prevent their 
collection.20 


Mns V. O. I. R., C.C.A., 97 F.2d 396 
—Brown v. C. I. R., O.C.A., 94 F.2d 
101—Dayton Co. v. C. I. R., C.C. 
A., 90 F.2(i 767—U. S. v. Hunting- 
ton Laboratories, O.C.A.Ind., 82 F. 
2d 3'56—U. S. V. Hardy, C.C.A.W. 
Va., 74 F.2d 841—Coalmga-Mo- 
hawk Oil Co. v. C. I. R.. C.C.A., 64 
F.2d 262, certiorari denied '54 S.Ct. 
54, 290 XJ.S. 637, 78 L.Fd. 5'5’3— 
Ewing Thomas Converting Co. v. 
McCaughn. C.O.A.Pa., 43 F.2d 503, 
certiorari denied 51 S.Ct. 181, 282 
XJ.S. 897, 75 L.Ed. 790—'Langdon- 
Warren Mines v. Reynolds, D.C. 
Minn., 52 F.Supp. 512—Fidelity & 
Deposit Co. of Maryland v. Ma- 
gruder, D.C.Md., ‘50 F.Supp. 817, re¬ 
versed on other grounds, C.C.A., 
139 F.2d 751—Munkwitz v. U. S., 
D.C-Wis., 45 F.Supp. 658, affirmed, 
C.C.A., 135 F.2d 732—Gregory v. 
Kelly, D.C.N.J., 40 F.Supp. 142— 
Tams V. U. S., D.C.W.Va., 33 F. 
■Supp. 704—Louisville Trust Co. v. 
-Glenn, D.C.Ky., 3'3 F.Supp. 403, af¬ 
firmed, C.C.A., Glenn v. Louisville 
Trust Co., 124 P.2d 418—In re Sen¬ 
tinel Oil Co., D.C.Cal., 27 F.Supp. 
.304, reversed on other grounds C.C. 
A., U. S. V. Sentinel Oil Co., 109 F. 
2d 8.54, certiorari denied Sentinel 
Oil Co. V. U. S., 60 S.Ct. 1095, 310 
IT.S. -645, 84 L.Ed. 1412—Perkins v. 
Thomas, D.C.Tex., 15 F.Supp. 356, 
reversed on other grounds C.C.A., 
86 P.2d 9*54, affirmed 57 S.Ct. 911, 
301 TJ.S. 655, 81 L.Ed. 1324. 

:13. XJ.S.—^Higgins v. Smith, N.Y., 60 
S.Ct 355, '308 U.S. 47.3, (84 L.Ed. 
406—^Harwich v. C. I. R., C.C.A., 
133 F.2d 732, reversed on other 
grounds Dobson v. C. I. R., '64 S. 
Ct. 2'39, 320 U.S, 489, 88 L.Ed. 24-8, 
rehearing denied 64 S.Ct. 495, 321 

U. S. 231, 88 L.Ed. 091, mandate 
conformed to, C.C.A., Helvering v. 
Collins' Estate, 142 P.'2d 454, and 
Helvering v. Dobson, 142 F.2d 454, 
two cases—^Dayton Co. v. C. I. R., 

C. C.A., 90 P.2d 767“Stiver v. C. 1. 

R. , C.C.A., 90 F.2d 505—Shoenberg 

V. C. I. R., C.C.A., 77 F.2d 446, cer¬ 
tiorari denied *56 S.Ct. 101, *296 U. 

S. 586, *80 L.Ed. 414—^Landers Bros. 
-Co. V. C. I. R., -CCA., 60 F.2d 85— 

Dresser v. U. S., Ct.Cl., 55 P.2d 499, 

• certiorari denied *53 S.Ct. 85, 287 
U.S, 635, 77 L.Ed. SSO—American 
Smelting & Refining Co. v, U. S., 

D. CH.J., <39 F.Supp. 1334, reversed 
on other grounds C.CA., 130 P.2d 

.883—Brooks v. U. S., D.C.Pa., 32 
-F.Supp. 158—^In re Sentinel Oil 


Co., D.C Cal., 27 F.Supp. 304, re¬ 
versed on other grounds C C.A., U. 
S. V. Sentinel Oil Co., 109 F.2d 854, 
certiorari denied Sentinel Oil Co. 
V. U. S., 60 S.Ct. 1095, '310 U.S. -645. 
84 LuEd. 1412. 
liability 

The right to deduct losses obtains 
only after the liability has been 
fixed.—Columbus Plate & Window 
Glass Co. V. Miller, D.C.Ohio, 3i8 F. 
2d 509—Airway Electric Appliance 
Corporation v. Guitteau, D.C.Ohio, ‘29 
F.Supp. 379, reversed on other 
grounds, C.C.A., 123 F.2d 20. 
Inuninence of loss 

An event which indicates the im¬ 
minence of a loss but not the present 
fact of loss does not meet test of 
such rule.—Burdan v. C. I. R., C.C. 
A., 106 F.2d 207. 

14. U.S.—Bartlett v. C. I. R, C.C. 
A., 114 F.2d 634—Industrial Rayon 
Corporation y. C. I. R., C.C.A., 94 
F.2d 3S’3—Saylor Electric & Man¬ 
ufacturing Co. V. U. S., D.C.Mich., 
i33 F.Supp. 310. 

Happenmg which removes uncertain¬ 
ty or contingency 
If loss is uncertain or contingent, 
“identifiable event” is happening 
which removes uncertainty or con¬ 
tingency, and such happening is “fix¬ 
ation” of such event-—^Dayton Co. 
V. C. I. R, C.C.A, 90 F.2d 767. 

15. U.S.—Bartlett v. C. I. R, C.C.A., 
114 F.2d 634—Industrial Rayon 
Corporation v. C. I. R., C.C.A., 94 
F.2d 38*3. 

16. U.S.—Bartlett v. C. 1. R., C.C.A., 
114 F 2d 634—Industrial Rayon 
Corporation v. C. I. R., C.C.A., 94 
F.2d 383—Saylor Electric & Man¬ 
ufacturing Co. V. U. S., D.C.Mich., 
3'3 F.Supp. 310. 

17. U.S.—Nelson v. U. S., C.C.A. 
Minn., 131 F.2d 301—Jones v. C. I. 
R., aC.A., 10.3 F.2d 681—Gregory 
V. Kelly, D.C.N.J., 40 F.Supp. 142. 

18. U.S.—Nelson v. U. S., C.C.A. 
Minn., 131 F.2d ’301—Becker v. An¬ 
heuser-Busch, Inc., C.C.A.M 0 ., 120 
F.2d 403, certiorari denied Anheu¬ 
ser-Busch, Inc. V. Becker, 82 S.Ct. 
105, '314 U.S. 625, 86 L.Ed. 502— 
C; I. R. V. Coggan, C.C.A., 119 P.2d 
504, certiorari denied Coggan v. C. 
I. R., 62 S.Ct. 99, 314 U.S. 652, 86 
L.Ed. 623—Dunbar v. C. I. R., C.C. 
A., 119 F.2d 3.67, 135 A.iL.R. 1424— 
Jones V. p. I. R., GC.A, 103 F.2d 
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I 6'81—^Dayton Co. v. C. 1. R., C.C.A., 

90 F.2d 767—U. S. v. Hardy, C.C. 
A.W.Va., 74 F.'2d 841—Johnson, 

Drake & Piper v. Helvering, C.C. 
A., 69 F.‘2d 151, certiorari denied 
54 S.Ct. 860, 292 U.S. ‘650, 78 L.Ed. 
1500—Coalinga-Mohawk Oil Co. v. 
a I. R., C.C.A., 64 P.2d 262, cer¬ 
tiorari denied 54 S.Ct. 54, 290 U.S. 
637, 78 L.Ed. 553—Ewing Thomas 
Converting Co. v. McCaughn, C.C. 
A.Pa., 43 P.2d 508, certiorari de¬ 
nied 51 S.Ct. 181, ‘282 U.S. 897, 75 
L.Ed. 790—First Nat. Bank of 
Minneapolis v. U. S., D.C.Minn., 58 
F.Supp. 4‘25—In re Sentinel Oil 
Go., D.C.Cal., 27 F.Supp. 304, re¬ 
versed on other grounds C.C.A., 
U. S. V. Sentinel Oil Co., 109 F.2d 
854, certiorari denied Sentinel Oil 
Co. V. U. S, 60 set. 1095, 310 U.S. 
645, 84 L.Ed 1412—Perkins v. 

Thomas, D.C.Tex, 15 F.Supp. '356, 
reversed on other grounds C.C.A., 
86 P.2d 954, affirmed 57 S.Ct. 911, 
301 U.S. 655, 81 L.Ed. 1324. 
SurroTmding circumstances of sale 
Sale is a transaction or identifiable 
event which may operate to realize 
and fix loss deductible from taxable 
net income, but entire situation 
which comprehends sale and all mat¬ 
ters relating to sale which hear on 
deductible character of loss shown 
by sale may be examined in deter¬ 
mining whether sale operated to 
realize and fix deductible loss.— 
Shoenberg v. C. I. R., C C.A., 77 F.2d 
446, certiorari denied 56 S.Ct. 101, 
296 U.S. 586, 80 L.Ed. 414. 

19. U.S.—Nelson v. U, S., C.C.A. 
Minn., 131 F.2d 301—Jones v. C. I. 

R. , C.C.A., 103 F.2d 681. 
Destruction of property 

U.S.—Dayton Co. v. C. I. R, C.C.A., 
90 P.2d 767—^Huf£ v. Commissioner 
of Internal Revenue, 56 P.2d 788, 
reversed on other grounds 53 S. 
Ct 380, 288 U.S. 156, 77 L.Ed. 670, 
conformed to, C.C.A., HufE v. Com¬ 
missioner of Internal Revenue, 97 
F.2d 1005. 

20. U.S.—Ewing Thomas Convert¬ 
ing Co. V. McCaughn, C.C.APa., 43 
p.2d 503, certiorari denied 51 S.Ct. 
181, 282 U.S. 897, 75 L.Ed. 790— 
In re Sentinel Oil Co., D.C.Cal., '27 
F.Supp. 304, reversed on o'ther 
grounds C.C.A., U. S. v. Sentinel 
Oil Co., 109 F.2d 864, certiprarl de¬ 
nied Sentinel Oil Co. v. U. S., '60 

S. Ct loss, 310 U.S. .645, 84 L.Ed. 

' 141X 
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§ 283. Trade or Bxisiness 

Whether a loss is incurred in the ‘‘trade or business^’ 
of the taxpayer and is thus deductible under the revenue 
acts depends on the facts of each case, but to come with¬ 
in the statutes the activity must be one pursued for 
livelihood or profit. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 23 (e) (1), and similar statutes, a taxpayer seek¬ 
ing to deduct losses must show that such losses were 
incurred in, or were attributable to, the operation 
of the ^hrade or business’^ carried on by him.^i 
Whether the activities of a taxpayer constitute the 
carrying on of a trade or business within the stat¬ 
utes is dependent on the facts of each case,22 and 
no one test is completely decisive.23 While it is 
not necessary to establishment of the claimed de¬ 
duction that the loss should have occurred in a 
trade or business which is the sole occupation or 
employment of the taxpayer,24 a loss resulting from 
a private or individual undertaking,25 or from a 
separate isolated transaction, apart from the tax¬ 
payer’s regular business,26 is not deductible, espe¬ 
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cially under statutes relating to the carry-over to 
the following year of net losses from a trade or 
business ''regularly” carried on by the taxpayer.27 
However, the fact that a loss was incurred in pre¬ 
liminary operations before the business was in 
full swing does not preclude it from being consid¬ 
ered as resulting from '‘business regularly carried 

on.”28 

The activities of the taxpayer, in order that they 
may constitute a trade or business within the Reve¬ 
nue Acts relating to deduction of losses, must be 
pursued for livelihood or for profit,29 and not mere¬ 
ly as a hobby,29 or to promote the welfare of an¬ 
other individual,21 or as an incident to the social 
or domestic aspects of the taxpayer’s daily life, 
without regard to loss or gain;22 b^t an occupation 
or employment will not be excluded from the clas¬ 
sification of business merely because it actually re¬ 
sults in loss instead of profit.23 So, where profit 
is the primary motive for the taxpayer’s activities,, 
he may deduct a loss resulting from the operation 
of a farm,24 or a racing stable,25 although a stock 
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21. U.S.—C. 1. R. V. Appleby’s Es¬ 
tate, C.C.A., 123 F2d 700—C. I. R. 
V. Burnett, C.C.A.Tex., 118 F.2d 
659—U. S. V. Donaldson Realty 
Co., C.C.A.Minn., 106 F.2d 509— 
Burdan v. C. L R., C.C.A., 106 F.2d 
207—Holmes v. C. L R„ C.C.A., 99 
F.2d 822, certiorari denied 59 S Ct. 
644, 306 U.S. 655, 83 L Ed. 10'5'3— 
Washburn v. C. L R, C.C.A., 51 F. 
2d 949—Seiberling v. €. I. R., C. 

C. A., 3'8 P.2d 810—Yoder v. Nauts, 

D. C.Ohio, 34 P.2d 450—Mastin v. C. 
I. R., 'aC.A., 28 F.2d 748—E. W. 
Edwards <& Son v. Clarke, D.C.N.Y., 
29 F.Sup'p. 671—Dupont v, U. S., 
D.C.DeL, 28 F.Supp. 122. 

D C.—Phipps V. Plelveringr, 124 F.2d 
292, 75 App.D.C. 90, 1'39 A.L.R. 809. 

Congressional intent, ascertained, 
if doubtful, from situation confront¬ 
ing* congress and mischief aimed at, 
determines meaning of phrase "trade 
or business" in revenue act.—^Hughes 
V. C. I. R., C.C.A., 38 F.2d 766. 

Iioss held deductible 
U.S.—Dean v. Hoffheimer Bros. Co., 
C.C.AOhio, 29 F.2d 668-^33 C.J. p 
308 note 85 [b] (1). 
toss held not deductible 
U.S.—Reimold v. C. I. R., C.C.A., 144 
F.;2d 390—La Pointe v. U. S., C.C. 
A.Mich., 128 F.2d 102. 

22. U.S.—^Weber v. Kavanagh, D.C. 
Mich., '52 F.Supp. '619—^Wooten v. 
U. S., D.C.Tex., 41 F.Supp. 496. re¬ 
versed on other grounds, C.C.A., U. 
S. V. Wooten, 132 P.2d 400—^Du¬ 
pont V. U. S., D.C.DeL, :28 F Supp. 
122 . 

23. U.S.—Dupont v. U. S., supra. 

24. U.B.—C. I. R. V, Field, 0.0.A., 67 


F.2d 876—^Washburn v. G. I. R, C. 
C.A, '51 F.2d 949—Atkins v. U. S., 
Ct.GL, 14 F.Su-pp. 288. 

D.C.—Deering v. Blair. 23 F..2d 9‘75, 
57 App.DC, 367. 

25. U.S.—Stephenson v. C. I. R., C. 
C.A, 43 F.2d 348, followed in Mc¬ 
Cloud v. C. I. R., CC.A., 4‘3 P.2d 
351, Leonard v. C, I. R., C.C.A., 43 
F.2d '352, and Faulkner v. C. I. R., 
C.C.A., 43 F.2d 352—Slover v. U. 

S., CtCL, 3'3 F.Supp. 446. 

DC.—Goldberg v. C. I. R., 36 F..2d 
5'51, '59 AppD.C. 147. 

26. U.S.—Paine v. C. I. R., C.C.A., 
102 F.2d 110—Mente v. Eisner, C. 
C.A.N'.Y., 266 F. 161, 11 A.L R. 496, 
certiorari denied 41 S.Ct. 8, 2’o4 U. 
S. 635, 65 L.Bd. 449. 

27. U.S,—Strouse v. C. I. R., C.C.A., 
59 F.2d 600—Schuette v. Anderson, 
C.C.A.lsr.Y., 55 F.2d 90.2, certiorari 
denied 52 S.Ct. '64‘5, 286 U.S. 563, 76 
L.Ed. 1296—Washburn v. C. I. R., 
C.C.A., 51 P.2d 949—Rogers v. U. 

S., CtCL, 41 P.2d 865—Atkins v. 
U. S., Ct.CL, 14 F.Supp. 2188. 

The word “regnlarly,” as used in 
Revenue Act of 1921 § 204 (a), and 
similar statutes relating to carry¬ 
over of losses, excludes isolated or 
unusual transactions.—379 Madison 
Ave. V. C. I. R., C.C.A.. 60 F.2d 68— 
Dalton V. Bowers, C.C.A.N.Y., 56 F. 
2d 16. 18, affirmed 5’3 S.Ct 205, 287 
U.S. 404, 77 L.Ed. 389. 

2a U.S.—379 Madison Ave. v. C. L 
R., CC.A., 60 F.2d 6'8. 

29. U.S.—Rogers v. U. S., Ct.CL, 41 

F.2d 865—Clark v. Kavanagh, D.C. 
Mich., '59 F.Supp. 806—^Wooten v. 
U. S., D.C.Tex,, 41 F.Supp. 496, re¬ 
versed on other grounds, Q.C.A., 
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U. S. V. Wooten, 132 F 3d 400— 
Slover V. U. S., CtCL. 33 F.Supp. 
446—Dupont v. U. S., D.C.DeL, 28 
F.Supp. 122—Atkins V. U. S., Ct 
CL, 14 F.Supp. 2SS. 

D.C.—Chaloner v. Helvering, 69 F.2d! 
571, 6'3 App.D.C. S'5—Deering v. 

Blair, 23 F.2d 975, 57 App.D.C. 36L 
Profit motive must be genuine 
U.S.—Dupont V. U. S., D.C.DeL, 28 
F.Supp. 122. 

Salaries and professional income un¬ 
der Revenue Act of 1921 
U.S.—flughes V. C. I. R., C.C.A., 38 
F.2d 755. 

30. D.C.—Chaloner v. Helvering, 69 
F.2d 5'71, 63 App.DC 85. 

31. U.S.—Goldsborough v. Burnet,. 
C.C.A., 46 F.2d 432—Slover v. U. 

S., CtCL, 33 F.Supp. 44 6. 

32. U.S.—C. I. R. V. Widener, C.C.A., 
33 F.2d 833—Dupont v. U. S., D.C. 
Del., 28 F.Supp. 1,23. 

33. D.C.—Chaloner v. Helvering, 69s 
F.2d 571, 63 App.D.C. i85. 

The fact that taxpayer was- 
wealthy enough to afford a hazard¬ 
ous occupation in which he found’ 
pleasure despite discouraging losses', 
does not establish the essential na¬ 
ture of the occupation.—C. I. R. v. 
Widener, C.C.A., 33 F.2d 833. 

34. U.S.—Dupont V. U. S., D.C.DeL, 
28 F.Supp. 122. 

35. U.S.—Smith V. C. I. R., C.C.A., 
78 P.2d 408—Whitney v. C. I. R., 
C.C.A., 73 F.2d 589—Wilson v. Eis¬ 
ner, C.C.A.N.Y., ,282 P. 38. 

Characteristics of business 
U.S.—C. I. R. V. Widener, C.C.A., 83: 
F.2d 838. 
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farm operated primarily for tHe taxpayer’s pleas¬ 
ure is not a “trade or business” for which a loss 
may be claimed.^® 

An executor of an estate engaged primarily in 
liquidating and administering the estate,or a 
nonprofessional trustee holding, managing, and 
‘Conserving investments and collecting and distrib¬ 
uting income there from,^^ is not engaged in “trade 
or business regularly carried on” within the Reve¬ 
nue Acts. 

Dealings with personal home. Before any deal¬ 
ing with a personal home may constitute a deducti¬ 
ble loss, some transaction or series of events must 
have occurred which incarnate the home as a busi¬ 
ness venture, as against its treatment as a nonde¬ 
ductible personal, living, or family expense.^9 It is 
not enough to show an appropriation for business 
use that a vigorous effort was made to sell the 
home, or that the taxpayer considered, without act¬ 
ing on, proposals for business use of the proper- 
,ty.40 

Loans and investments. As a general rule, a 
-taxpayer who devotes his time to management of 
his investments in securities is not engaged in, or 


carrying on, a trade or business entitling him to de¬ 
duct losses from such investments,^^ so that the 
loss on a sale of stock held independent of the tax¬ 
payer’s business is not a business loss.^2 Likewise, 
losses sustained through investments in, and loans 
to, a corporation owned in whole or in large part 
by the taxpayer are not attributable to his “trade 
or business,”^^ and a loss incurred by an officer 
of a corporation in conducting the business of the 
corporation is not a loss of the officer incurred in 
a business regularly carried on by such officer. 

It has been held, on the other hand, that one hav¬ 
ing investments in corporate stock may take such 
an active part in the enterprise in which he has in¬ 
vestments as to amount to the carrying on of busi¬ 
ness with respect to deduction of losses arising 
from the sales of stockand, where a taxpayer 
regularly and continuously engaged in dealing in 
land for profit which was his sole occupation and 
means of livelihood, he was engaged in “carrying 
on a business,” and was not engaged in speculation 
f>r mere managerial attention to investments.*^® 

§ 284. Transactions for Profit 

Under statutes providing for deduction of losses 


39. U.S.—C. 1. R. V. Field, C.C.A., 67 
F.2d 876. 

,r>.C.—Deering v. Blair, 23 F.2d 975, 
57 App.D.C. 367. 

37. U.S.—Busch V. O. I. R., O.O.A. 
Fla., 50 F.2d 800—Refling v. Bur¬ 
net, C.C.A., 47 F.2d 859. 

•38. U.S.—Stuart v. C. 1. R., C.O.A., 
84 F.2d 368, certiorari denied ‘57 
S.Ct 38, 299 U.S. '575, 81 L.Ed. 4,23 
—^Clark V. Kavanagh, D.C.Mich., 

59 F.Supp. 80'6. 

*39. 0.C.—^Phipps V. Helvering, 124 

F.2d 292, 75 U.S.App.D.C. 90, 1'39 
A.L.R. '809. 

40. D.C.—^Phipps V. Helvering, su¬ 
pra. 

41. U.S.—U. S. V. Wooten, C.C.A. 
Tex., 132 F.2d 400—Du Pont v. 
Deputy, D.C.Del., 2,2 F.Supp. 589. 
reversed on other grounds C.C.A., 
103 P.2d 257, reversed on other 
grounds 60 S.Ct. .363, 308 U.S. 488, 
84 L.Ed. 416. 

-42. U.S.—Keusch v. C. I. R., C.C.A., 

60 F.2d 481, certiorari denied 63 
S.Ct 89, 287 U.S. #41, 77 L.Ed. '566 
—Rogers v. U. S., Ct.Cl., 41 F.2d 
86'5. 

-43. U.S.—Dalton v. Bowers, N.T., 53 
S.Ct 205, 287 U.S. 404, 77 L.Ed. 
389—Salmon v. C. I. R., C.C.A., 126 
F.2d 203—Stephenson v. C. I. R., 
C.C.A., 101 P.2d 3'3, certiorari de¬ 
nied 59 S.Ct 1046, '307 U.S. 647, 83 
L.Ed. 1627, rehearing denied 60 S. 
- Ct 70, 308 U.S. 633. 84 L.Ed. 627— 


Holmes v. C. I. R., C.C.A., 99 F.2d 
822, certiorari denied 59 S Ct. 644, 
306 U.S. 6'5'5, 83 L.Ed. 10'53—Wal¬ 
lace V. C. I. R., C.C.A., .62 F.2d 826, 
certiorari denied 53 S.Ct. 696, 2i89 
U.S. 752, 77 L.Ed, 1497. 

D.C.—Gruver v. Helvering, 70 P.2d 
292, 63 App.D.C. 1.26. 

44. U.S.—Burnet v. Clark, App.D.C., 
5'3 S.Ct 207, 287 U.S. 410, 77 L.Ed. 
397—McGinn v. C. I. R., C.C.A., 76 
F.2d 680, 99 A.L.R. 564. 

IndemnificatioxL 

Amount paid hy hank president to 
prevent closing of hank hy indemni¬ 
fying hank against loss through 
shrinkage of securities or because of 
defalcations was not deductible from 
president’s income as loss incurred 
in trade or business where potential 
liability which president contracted 
under agreement had no reasonable 
business relation to loss which pres¬ 
ident would have suffered had bank 
closed.—Hickey v. Chahoon, C.C.A.N. 
Y., 153 F.2d 107—In re Park’s Es¬ 
tate, C.C.A., *58 P.2d 965, certiorari 
denied Park’s Estate v. C. I. R., '5'3 
S.Ct. '91, 287 U.S. 6'4'5, 77 L.Ed. 558. 

45. U.S.—Washburn v. C. 1. R., C. 
C.A., 51 P.2d 949. 

Rule disapproved 

It has been said that the decision 
of Washburn v. Commissioner of In¬ 
ternal Revenue, C.C.A,8, 51 P.2d 949, 
was prior to decisions rendered on 
the interpretation of the loss provi¬ 
sions of the revenue acts by the su¬ 
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preme court and has in effect been 
overruled by such supreme court de¬ 
cisions.—McGinn v. C. I. R., C.C.A., 
76 F.2d 680. 

Stock sale to employee 

A principal stockholder’s loss on 
sale of stock to an employee of the 
corporation, made to assure the buy¬ 
er’s continuation of employment, 
was held incurred in “trade or busi¬ 
ness” of the seller.—Scherman v. 
Helvering, C.C.A., 74 P.2d 742. 

Special agreement 
Where a principal stockholder op¬ 
erates a business of the corporation 
under a special agreement for com¬ 
pensation of all the net profits of 
the corporation, with liability on his 
part for any and all losses incurred 
in operation, the operation of the 
corporation constituted taxpayer’s 
trade or business so as to enable him 
to deduct losses incurred under the 
agreement—Wiggin v. C. 1. R., C.C. 
A, 46 F.2d 743. 

Numerous transactions 

Loss of the value of corporate 
stock, acauired by numerous trans¬ 
fers of property to the corporation 
and payment of corporate debts, 
transactions carried on for a con¬ 
siderable period, complicated in 
character and involving large sums 
of money, so that they must have 
required much time and attention, is 
a loss incurred in trade.—Bryce v. 
Keith, D.C.N.Y., 257 P. 133. 

46. U.S.—^Weber v. Kavanagh, D.C. 
Mich., 152 F.Supp. 619. 
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incurred In any transaction entered Into for profit, al¬ 
though not connected with the trade or business of the 
taxpayer, the deduction may be claimed only where it 
is established that the transaction in question was en¬ 
tered into for profit. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
23 (e) (2), and similar statutes, providing for de¬ 
duction of losses incurred in any transaction en¬ 
tered into for profit, although not connected with 
the trade or business of the taxpayer, the deduction 
may be claimed only where it is established that the 
transaction in question was entered into for profit.47 
The right to the deduction depends on the taxpay¬ 
er’s primary motive,which must be genuinely one 
of profit,and not merely that of discharge of a 
moral obligation to save an enterprise from loss,^® 
or of promoting another’s welfare.^^ So, also, no 
loss can be claimed in the case of property pur¬ 
chased primarily for pleasure, even though it was 


expected that a proiSt would be realized on re- 
sale,52 or in the case of a transaction entered into 
with the expectation of sustaining a loss,®^ even 
though the taxpayer expected also to obtain remote 
and intangible benefits.^^ However, if there was a 
genuine intention to make a profit, a loss will be 
deductible, even though there was also a nonprofit 
motive for the transaction. 

The words ‘'transaction for profit” connote a 
transaction for profit in the reasonable sense that 
any business is undertaken,^^ and do not necessa¬ 
rily apply to a gambling transaction in which a 
profit may conceivably result. The statutes dis¬ 
close plainly a general purpose to permit deduc¬ 
tions of losses wherever the capital investment is 
used to produce capital income,^^ whether in the 
case of realty or personalty,^^ so that the “profit” 
intended on the purchase of property may relate to 


47. US.—Heiner v. Tindle, Pa., 48 
S.Ct. 326, .276 US. '583, 72 UEd. 
714—Gevirtz v. C. I. R., C.C.A., 
123 F.2d 707—Burdan v. C. I. R., C. 
C.A., 106 P.2d 207—Dexter v. €. I. 
R., C.G.A., 99 P.2d 769—Rumsey v. 
C. I. R., CO.A., 82 P.2d I'oS, cer¬ 
tiorari denied 57 S.Ct. 14, .299 US. 
552, 81 >L.Ed. 406—Jagrels v. C. I. 
R., C.O.A., 72 F.2d 925—Monell v. 
Helvering*, C.C.A., 70 F.2d 631— 
Dresser v. U S., Ct.Cl., 55 F.2d 499. 
certiorari denied 53 S.Ct. 85, 287 
US. 635, 77 LEd. 5'50—Slover v. 
U. S., Ct.Cl., '33 F.Supp. 446—Du¬ 
pont V. U S., D.C.Del., 28 F.Supp. 
1 . 22 . 

D.C.—Beaumont v. Helvering, 73 F. 
2d 110, 63 x\pp.D.C. 387, certiorari 
denied, 55 S.Ct. *512, 294 US. 715, 
79 L.Ed. 1248. 

Actual losses 

The word “losses,’* as used in stat¬ 
ute, refers not to interim sums re¬ 
quired to be paid out by taxpayer in 
course of transactions, but to actual 
losses suifered by taxpayer as a re¬ 
sult of the transactions.—^Du Pont 
v. Deputy, D.C.Del,, 22 F.Supp. 559, 
reversed on other grounds C.C.A., 103 
F.2d 257, reversed on other grounds 
60 S.Ct. 363, 308 US. 488, 84 L.Ed. 
416. 

Xtoss held deductible 
US.—Mitchell v. C. I. R., C.CA., 99 
F.2d 778—Mitchell v. C. I. R., C.C. 
A., 48 F.2d 697, certiorari denied 
52 S.Ct 25, 284 US. 646, 76 L.Ed. 
549—Hartford-Connecticut Trust 

Co. V. U S., D.C.'Conn., 10 F.Supp. 
179. 

Xioss held not deductible 
US.—Salmon v. C. I. R., C.C.A., 126 
F.2d 203—Owens v. C. I. R., C.C. 
A., 125 F..2d 210, certiorari denied 
62 S.Ct 1308, 316 US. 704, 86 L. 
Ed. 1772, rehearing denied 63 S.Ct. 
24, '317 US. 704, 87 L.Ed. 562— 
Stuart V. C. I. R., O.C.A., 84 F.2d, 


368, certiorari denied 57 S.Ct. 88, 
299 US. 575, 81 L.Ed. 42'3—^Merri- 
man v. O. I. R., C.C.A., 5-5 F..2d 
879. 

48. US.—Weir v. C. I. R., C.C.A.,- 
109 P 2d 996, certiorari denied 60 
■S.Ct 1080, 310 US. '637, 84 L.Ed. 
1406—Parish v. C. I. R., C.CA. 
Tex., 103 F.2d 63, followed in 103 
P.2d 65. 

49. US—Dupont v. U S., D.C Del., 

28 F.Supp. 122. j 

50. US.—In re Park’s Estate, C.C. j 
A., 58 P.2d 965, certiorari denied | 
Park’s Estate v. O. I. R., 53 S.Ct. 
91, 287 US. 645, 77 L.Ed. 5'58— 
Stephenson v. C. I. R., O.C.A., 43 
P..2d 348, followed in McCloud v. 
C. I. R., 43 F.2d 351, Leonard v. €. 
I. R, 4'3 P.2d 852, and Faulkner v. 
C. I. R., 43 F.2d 3‘52. 

Defalcation 

Amount put in bank by president 
to prevent closing thereof because of 
treasurer’s defalcations was not de¬ 
ductible.—In re Park’s Estate, C.C. 
A., 58 F.2d 965, certiorari denied 

Park’s Estate v. C. I. R., 53 S.Ct. 91, 
287 US. 645, 77 L.Ed. 5'58. 

51. U.S.—Slover v. U S„ CtCl., 83 
F.Supp. 446. 

52. US.—Lihme v. Anderson, D.C. 
H.Y., 18 F.Supp. 566. 

53. US.—Weir v. C. I. R., C.C.A., 
109 F.2d 996, certiorari denied 60 
S.Ct. 1080, 310 US. 637, 84 L.Ed. 
1406. 

54. US.—Paine v. C. I. R., C.C.A., 
102 P.2d 110. 

Possible increased, reputation of 
taxpayer as naval architect as result 
of transaction under which corpora¬ 
tion was formed to design and con¬ 
struct single boat to enter in yacht 
races was too intangible and remote 
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to constitute a “profit” motive.— 
Paine v. C. I. R., supra. 

55. US.—Weir v. C. I. R., C.C.A., 109 
P.2d 996, certiorari denied, 60 S. 
Ct. 1080, 310 US. 637, 84 L.Ed. 
1406. 

56. US.—Citizens & Southern Kat. 

I Bank v. U S., Ct.Cl., 14 F.Supp. 915. 

Ordinary business transaction 
A transaction entered into or con¬ 
templated on a basis other than that 
of an ordinary business transaction 
does not qualify as a “transaction” 
entered into for profit” within the' 
meaning of the revenue law.—^Evans 
V. Rothensies, C.C.A.Pa., 114 F.2d 958. 
Highest price 

It is essential to a transaction en¬ 
tered into for profit that the highest 
and best price be obtained for the 
property sold.—Evans v. Rothensies, 
supra. 

57. US,—Citizens & Southern Hat. 
Bank v. U S., Ct.Cl., 14 F.Supp. 915. 

D.C.—Beaumont v. Helvering, 73 F. 
2d 110, 63 App.D.C. 387, certiorari 
denied 55 S.Ct. 512, 294 US. 715, 79 
L.Ed. 1248. 

Pleasure 

One who sustains large losses over- 
a period of years, with the knowledge 
that the odds are against the real¬ 
ization of any profits, will be con¬ 
sidered to have indulged in gambling 
for pleasure rather than for profit. 
—Citizens & Southern Nat. Bank v. 
U S., Ct.CL, 1# F.Supp. 915. 

58. US.—^Pleiner v, Tindle, Pa., 48 
S.Ct. 326, 276 US. 582, 72 L.Ed. 
714, followed in, C.C.A., Mandel v. 
Blair, 26 F.2d 1019, and Bloch v. 
C. I. R., 42 F.2d 1013—Weir v. C. I. 
R., C.C.A., 109 P.2d 996, certiorari' 
denied 60 S.Ct. 1080, 310 US. 637, 
84 L.Bd. 1406. 

59. US,—C. I. R. V. Hoffman, aaA.,„ 
117 F.2d 987. 
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income flowing from the tenure of the property, as 
well as gains realized from its resale.^® The term 
^^transaction’’ within the statutes includes any ac¬ 
tion or business operation by which property previ¬ 
ously acquired is devoted exclusively to the produc¬ 
tion of taxable income,and comprehends the tax¬ 
payer’s entire relation to the subject matter, includ¬ 
ing his original acquisition thereof as well as its 
sale.®- So the character of a transaction as en¬ 
tered into for profit may continue, even though the 
expectation of profit fails of realization but a 
transaction which is entered into for profit may 
become one not for profit when the owner’s ulti¬ 
mate disposition of the property evidences a change 
in the nature of the transaction’s intended pur¬ 
pose.®^ On the other hand, a transaction which 
originally is not entered into for profit may by lat¬ 
er change become one for profit.®® 

A purchase of corporate stock, from the very 
nature of the thing purchased, establishes prima 
facie an intention to receive profits by way of divi¬ 
dends or accretion of value,®® and will in the or¬ 
dinary case be considered a transaction entered in¬ 
to for profit within the revenue acts,®^ even though 
the purchase was made by an agent acting without 
authority,*®® but, if a corporation cannot earn 
profits, and its stock is known to the purchaser to 
be worthless, such purchase is not for '‘profit” with¬ 


in the revenue acts.®^ In accordance with the 
primary test of whether the transaction was en¬ 
tered into for profit, it has been held that a tax¬ 
payer may claim the benefit of the statutory deduc¬ 
tion in the case of a loss arising from the opera¬ 
tion of a farm,*^® or racing stable,or from a 
stockholder’s sale of stock to the corporation’s em¬ 
ployee to assure his continuation of emplo 3 anent .'^2 
On the other hand, a deduction will not be allowed 
under the statutes in the case of campaign expens¬ 
es of an unsuccessful candidate for public office,^® 
or in the case of an annuity contract under which 
the consideration paid exceeded the payments re- 
ceived.*^^ 

Dealings with personal home. Ordinarily, the 
purchase of a home for residential purposes is not 
a transaction for profit entitling the taxpayer to 
claim a deduction for a loss resulting on a sale.*^® 
Before any dealing with a personal home may con¬ 
stitute a deductible loss, some transaction or series 
of events must occur which incarnate the home as 
a business venture for profit, as against its treat¬ 
ment as a nondeductible personal, living, or family 
expense.'^® It is not enough to show an appropri¬ 
ation for business use that the house was abandon¬ 
ed as a residence and an unsuccessful effort made 
to sell or rent it,77 or that the taxpayer consid¬ 
ered, without acting on, proposals for business use 


60. U.S.—Weir v. C. I. R.. C.C.A., 
109 F.2d 996, certiorari denied 60 
S.Ct. 1080, 310 U.S. 637, 84 L.Ed. 
1406. 

61. U.S.—Heiner v. Tindle, Pa.. 48 
S.Ct. 326, 276 U.S. 582, 72 L.Ed. 
714—Morgan v. C. I. R., C.C.A.Pla., 
76 F.2d 390, certiorari denied 56 
S.Ct. 117, 296 U.S. 601, SO L.Ed. 
426. 

62. U.S.—Terry v. U. S„ D.C.Conn., 
10 F.Supp. 183. 

JDoseparaMe transaction. 

Where a transaction as a whole 
was entered into for profit, the fact 
that at the time it was concluded 
conditions had changed so that a cer¬ 
tain loss would result did not pre¬ 
clude the taxpayer from treating the 
transaction as Inseparable and from 
claiming a loss on the whole.—Stokes 
V. U. S., D.C.N.T,, 19 F.Supp. 677. 

63. U.S.—^Houston v. C. I. R., C.C, 
A., 39 F.2d 361, reversed on other 
grounds Burnet v. Houston, 51 S. 
Ct. 413, 283 U.S. 223, 76 L.Ed. 991. 

64. U.S.—^Evans v. Rothensies, C.C. 
A.Pa., 114 F.2d 968. 

66. U.S.—Heiner v. Tindle, Pa., 48 
S.Ct. 326, 276 U.S. 682, 72 L.Ed. 714 
—Evans v. Rothensies, C.C.A.Pa., 
114 F.2d 958. 

66. U.S.—Weir v. C. I. R., C.C.A., 
109 P.2d 996, certiorari denied 60 


S.Ct. 1080, 310 U.S. 637, 84 L.Ed. 
1406. 

67. U.S.—^Louisville Trust Co. v. 
Glenn, D.C.Ky., 33 F.Supp. 403, af¬ 
firmed, C.C.A., Glenn v. Louisville 
Trust Co., 124 F.2d 418. 

68. U.S.—Louisville Trust Co. v. 
Glenn, supra. 

69. U.S.—Weir v. C. I. R., C.C.A., 
109 F.2d 996, certiorari denied 60 
S.Ct. 1080, 310 U.S. 637, 84 L.Ed. 
1406—Dresser v. U. S., Ct.Cl., 55 F. 
2d 499, certiorari denied 53 S.Ct. 85, 
287 U.S. 635, 77 L.Ed. 650. 

70. U.S.—^Dupont v. U. S., D.C.Del., 
28 F.Supp. 122. 

71. U.S.—Farish v. C. I. R., C.C.A. 
Tex., 103 F.2d 63, followed in 103 
F.2d 65—Smith v. C. I. R., C.C.A., 
78 F.2d 408—Whitney v. C. I. R., 
C.C.A., 73 F.2d 689—C. I. R. v. 
Widener, C.C.A., 33 F.2d 833. 

72. U.S.—Scherman v. Helvering, C. 
C.A., 74 F.2d 742. 

73. U.S.—McDonald v. C. I. R., 65 S. 
Ct. 96, 323 U.S. 67, 89 L.Ed. 68, 156 
A.L.R. 119. 

74. U.S.—^Evans v. Rothensies, C.C. 
A.Pa., 114 F.2d 958—Industrial 
Trust Co. V. Broderick, C.C.A.R.I., 
94 F.2d 927, certiorari denied 68 
S.Ct. 1040, 304 U.S. 672, 82 L.Ed. 
1636. 


75. U.S.—De Ford v. C. 1. R.. C.C.A., 
29 F.2d 532—Dupont v. U. S., D.C. 
Del., 28 F.Supp. 122. 

Possibility of other use 
Fact that taxpayer, when building 
residence, had in mind the possibil¬ 
ity of later devoting the property to 
apartment use was not sufficient to 
demonstrate that profit motive in 
purchasing land before construction 
of residence remained dominant so 
as to authorize deduction of loss — 
Gervirtz v. C. I. R., C.C.A., 123 F.2d 
707. 

76. U.S.—Gervirtz v. C. I. R., supra. 
D.C.—Phipps V. Helvering, 124 P.2d 

292. 75 U.S.App.D.C. 90, 139 A.L.R. 
809. 

77. U.S.—Gervirtz v. C. I. R., C.C.A., 
123 P.2d 707—Morgan v. C. I. R., 
C.C.A.Fia., 76 F.2d 390, certiorari 
denied 56 S.Ct. 117, 296 U.S. 601, 80 
L.Ed. 426—Dupont v. U. S., D.C. 
Del., 28 F.Supp. 122. 

D C. —Phipps V. Plelvering, 124 F.2d 
292, 76 App.D.C. 90, 139 A.L.R. 
809. 

Contrary view 

It has been held, apparently con¬ 
trary to the text rule, that the aban¬ 
donment of a home followed hy dili¬ 
gent efforts to rent or sell it, even 
though it was not actually rented, 
was sufficient to show that the form- 
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of the property but, where the house was aban¬ 
doned as a residence and was actually appropriat¬ 
ed for rental purposes as a source of income, a loss 
resulting from a subsequent sale is one incurred in 
a transaction for profitJ^ 

§ 285. Nature and Cause of Loss in General 

Losses of varying nature and cause are deductible if 
they are otherwise within the statute authorizing the 
deduction of losses. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
23 (e), and similar statutes, individual taxpayers 
may deduct uncompensated losses of varying na¬ 
ture and cause, provided they otherwise come with¬ 
in the statute as incurred in trade or business or 
incurred in any transaction entered into for profit 
although not connected with the trade or busi- 
ness.^^ With respect to the deduction of uncom¬ 


pensated losses of corporate taxpayers authorized 
by § 23 (f) of the Internal Revenue Code, the loss¬ 
es meant are, in general, physical losses by fire,, 
flood, or other like causes,but losses resulting 
from abandonment of property are also deductible 
under this provision,^^ as under a treasury regula¬ 
tion providing for a deduction of a loss when, 
through some unforeseen cause or change in busi¬ 
ness conditions, the usefulness of a capital asset is 
suddenly terminated, as a result of which the tax¬ 
payer discontinues the business or discards such 
assets permanently from use in the business.^3 In 
order to be deductible the loss need not be totah^^ 

No deductible loss is suffered for voluntary pay¬ 
ments made to reimburse another’s losses,^5 for the 
voluntary assumption of the obligations of a third 
person,^^ or for payments made in settlement of 


er residential property was to be¬ 
come and did become a business 
transaction for gam permitting de¬ 
duction of the loss on subsequent 
sale.—Larkin v. Gage, D.C.N.T., 28 F. 
2d 78. 

Hoiiseboat 

U.S.—Rumsey v. C. I. R.. C.C.A., 82 
P.2d 158, certiorari denied 57 S.Ct. 
14, 299 U.S. 552, 81 L.Ed. 406. 
Disposal of lease 

No deductible loss is sustained 
from the attempted disposal of a 
lease on a residence, since only an 
actual letting creates a “transaction*' 
within the statute.—Schmidlapp v. 
C. I. R., C.C.A., 96 P.2d 680, 118 
A.L.R. 297. 

73. D.C.—^Phipps V. Helvering, 124 
P.2d 292, 75 U.S.App.D.C. 90, 139 
A.L.R. 809. 

73. U.S.—Heiner v. Tindle, Pa., 48 
set. 326, 276 U.S. 582, 72 L.Ed. 
714, followed in, C.C.A., Mandel v. 
Blair, 26 P.2d 1019 and Bloch v. 
C. I. R., 42 P.2d 1013—Plant v. 
Walsh, D.C.Conn., 43 P.2d 256. 

80. U.S.—Esperson v. C. I. R., C. 
C.A., 127 P.2d 370—Foley v. C. I. 
R., C.C.A., 94 F.2d 958, certiorari 
denied 59 S.Ct. 74, two cases, 305 
U.S. 615, 83 L.Ed. 392—C. I. R. v. 
Wilson, C.C.A., 90 P.2d 788—An¬ 
derson v. C. I. R., C.C.A., 81 P.2d 
457, 104 A.L.R. 676—^Wiggin v. C. 
I. R., C.C.A., 46 P.2d 743. 

Trade or business generally see su¬ 
pra § 283. 

Transactions for profit generally see 
supra § 284. 

Reserves 

Taxpayer's inventories, accounts 
payable, and accounts receivable 
must be placed on the same basis at 
both beginning and close of year, 
and deductible loss cannot be estab¬ 
lished by setting up reserves for dis¬ 
counts at close of year when com¬ 


parable reserves were not set up 
on books at beginning of year.— 
Leonard v. U. S., Ct.Cl., 7 F.Supp. 
295. 

81. U.S.—^W. P. Young, Inc. v. C. 
L R.. C.C.A., 120 F.2d 159—Smith 

V. C. I. R.. D.C.N.H., 19 F.Supp. 
377. 

Withdrawal of money by stockholder 
Corporation’s loss, due to with¬ 
drawal of money by controlling 
stockholder, is not deductible from 
gross income.—Silvertown Motor Co. 

V. U. S., 62 Ct.Cl. 171. 

Under Revenue Act of 1318 it was 
held that, generally, losses deducti¬ 
ble from taxable income are those 
occasioned by casualties.—Buffalo 
Union Furnace Co. v. Helvering, C.C. 
A., 72 F.2d 399. 

82. U.S.—Terre Haute Electric Co. 
V. C. 1. R., C.C.A., 96 P.2d 383— 
S. S. WTiite Dental Mfg. Co. v. U. 
S., 55 F.Supp. 117, 102 Ct.Cl. 115 
—Mason City Brick & Tile Co. v. 
Huston, D.C.Iowa, 36 F.Supp. 515. 

W. Va.—Berrymont Land Co. v. Da¬ 
vis Creek Land & Coal Co., 158 
S.B. 651, 110 W.Va. 305. 

Evidence of abandonment held insuf¬ 
ficient 

U.S.—Hadley Falls Trust Co. v. U. 
S., aC.A.Mass., 110 P.2d 887. 

83. U.S.—S. S. White Dental Mfg. 
Co. V. U. S., 55 F.Supp. 117, 102 Ct. 
Cl. 115. 

Regulation construed and applied 
(1) It has been held, in constru¬ 
ing the treasury regulation that “sud¬ 
denly” is a relative term not limited 
to destruction of supply of raw ma¬ 
terials or of the market in a day by 
legislation or catastrophe, while 
“termination of the usefulness in 
the business” of capital assets means 
terminated in whole or in such part 
that, in the opinion of the managers 
of the business, good management 
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calls for them to be discarded; the 
phrase “change in business condi¬ 
tions” means change in the opinion 
of the managers of the business, and 
“proof of some unforeseen cause by 
reason of which the property has 
been prematurely discarded” means 
only that the cause must have been 
unforeseen when the asset was ac¬ 
quired, so that depreciation of its 
cost on the basis of a short prospec¬ 
tive use would not have been an al¬ 
lowable deduction.—S. S. White Den¬ 
tal Mfg. Co. V. U. S., 55 F.Supp. 117, 
102 Ct.Cl. 115. 

(2) Where taxpayer had bought 
land as potential oil land, subsequent 
realization that it did not contain oil 
was not “unforeseen cause by rea¬ 
son of which property has been pre¬ 
maturely discarded,” so as to per¬ 
mit deduction of difference between 
cost and salvage value in determin¬ 
ing income tax.—Coalinga-Mohawk 
Oil Co. V. C. I. R., C.C.A., 64 F.2d 262, 
certiorari denied 64 S.Ct. 54, 290 U. 
S. 637, 78 L.Ed. 553. 

84u U.S.—^Newport Co. v. U. S., D. 
C.Wis., 34 F.Supp. 588. 

85» U.S.—Goldsborough v. Burnet, 
C.C.A., 46 F.2d 432. 

Payment to farmer creditors . 

No loss is incurred in the case of 
gratuitous payments by a taxpayer 
to his former creditors to reimburse 
them for their losses in accepting a 
settlement of their claims against 
him.—Donnelley v. C. I. R., C.C.A., 
68 F.2d 722, certiorari denied Don¬ 
nelley V. Helvering, 55 S.Ct. 75, 293 
U.S. 664, 79 L.Ed. 664. 

8G. U.S.—W. F. Young, Inc. v. C. I. 
R., C.C.A., 120 F.2d 169—A. Giur- 
lani & Bro. v. C. I. R.. C.C.A., 119 
F.2d 862—Sam P. Wallingford 
Grain Corporation v. C. I. R., C.C. 
A., 74 F.2d 463. 
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litigation or a disputed claim.^’^ The worthlessness 
of a taxpayer’s debts to another constitutes no loss 
to him.^^ 

§ 286. - Capital Loss or Ordinary Loss 

A capital loss which results from a sale or exchange 
of a capita! asset is deductible onfy to the extent allowed 
fay the statute, as distinguished from an ordinary loss 
which Is deductible to its full extent. 

Losses from sales or exchanges of capital assets 
are allowed as a deduction qnly to the extent ah 
lowed by statute.^^ The term “capital assets/’ with¬ 
in the statutes, means property held by the taxpay¬ 
er, whether or not connected with his trade or busi¬ 
ness,^® including capital invested plus surplus ac¬ 
counts or undivided profits left in the business for 


the purpose of accumulating and being used in the 
business,®^ but not including fixtures®^ and, as has 
been held, not including good will.®3 gy -vvay of 
exemption from the limited deduction provision of 
the statute it has been further provided that the 
term “capital assets” does not include stock in 
trade of the taxpayer or other property of a kind 
which would properly be included in his inventory 
if on hand at the close of the taxable year, or 
property held by him primarily for sale to custom¬ 
ers in the ordinary course of trade or business, or 
property, used in trade or business, of a kind which 
is subject to the allowance for depreciation,and 
as applied to securities this provision is limited to 
merchants or traders in stock or securities.How¬ 
ever, even though a taxpayer is engaged in trade 


Advances ma^e to wliolly owned suTd- 
sidiary 

U.S.—Esmond Mills v. C. I. R., C.C.A., 
132 F.2d 753, certiorari denied Es¬ 
mond Mills V. Helvering-, 63 S.Ct. 
1432, 319 U.S. 770, 87 L.Ed. 1718 
—W. F. Young, Inc. v. C. I. R., 
C.C.A., 120 F.2d 159. 

87. U.S.—Levitt & Sons v. IsTunan, 
C.C.A., 142 F.2d 795—Hales-Mullaly, 
Inc., V. C. I. R.. C.C.A,, 131 F.2d 
509—One Hundred Five West Fif¬ 
ty-Fifth St., Inc., v. C. I. R., C.C. 
A.N.Y., 42 F.2d 849. 

88. U.S.—Italian Mosaic & Marble 
Co. V. C. I. R., C.C.A., 132 F.2d 793. 

89. U.S.—C. I. R. V. Farmers & Gin- 
ners Cotton Oil Co, C.C.A.Ala., 120 
F.2d 772, certiorari denied Farmers 
& Ginners Cotton Oil Co. v. Hel¬ 
vering, 62 S.Ct. 185, 314 U.S. 683, 
86 L.Ed. 546. 

A wagering loss, from trading In 
commodity futures, is deductible 
only to the extent of the gains from 
the wagering contracts.—C. I. R. v. 
Farmers & Ginners Cotton Oil Co., 
supra. 

Under Bev. Act 1938 § 117, and 
prior similar statutes, deductible 
capital losses were limited, with cer¬ 
tain exceptions, to two thousand dol¬ 
lars plus the gains from such sales 
or exchanges.—Electro-Chemical En¬ 
graving Co. v. C. I. R., 61 S.Ct. 372, 
311 U.S. 513, 85 L.Ed. 308—Levy v. 
C. I. R., C.C.A., 131 F.2d 544, certio¬ 
rari denied 63 S.Ct. 858, 318 U.S. 780, 
87 L.Ed. 1148—C. I. R. v. Green, C.C. 
A., 126 F.2d 70—Hawaiian Gas Prod¬ 
ucts V. C. I. R., C.C.A., 126 F.2d 4, 
certiorari denied 63 S.Ct. 48, 317 U.S. 
653, 87 L.Ed. 625—Helvering v. 
Schwartz, C.C.A., 125 P.2d 707—C. I. 

R. V. Bookstein,’ C.C.A., 123 P.2d 996 
—C. I. R. V. Paulson, C.C.A., 128 
P.2d 255—C. I. R. V. Banfield, C.C. 
A., 122 F.2d 1017—Helvering v. 
Jones, C.C.A., 120 F.2d 828, certio¬ 
rari denied Jones v. Helvering, 62 

S. Ct. 115, 314 U.S. 661, 86 L.Ed. 629 


—Larson v. Cuesta, C.C-A., 120 F. 
2d 482—C. I. R. V. Coggan, C.C.A., 
119 F.2d 504, certiorari denied Cog¬ 
gan V. C. I. R., 62 S.Ct. 99, 314 
U.S. 652, 86 L.Ed, 623—C. I. R. v. 
Burnett, C.C.A.Tex., 118 F.2d 659— 
Day’s Estate v. C. I. R., C.C.A., 117 
F.2d 208—First Nat. Bank & Trust 
Co. in Macon, Ga. v. U. S., C.C.A. 
Ga.. 115 F.2d 194—Philips v. C. I. R., 
C.C.A., 112 F.2d 721—McClain v. C. 
I. R., C.C.A.Ga., 110 F.2d 878, certio¬ 
rari granted 60 S.Ct. 1079, 310 U.S. 
620, 84 L.Ed. 1393, affirmed 61 S.Ct. 
373, 311 U.S. 527, 85 L.Ed. 319—Pen¬ 
der v. C. I. R., C.C.A., 110 F.2d 477, 
certiorari denied 60 S.Ct. 1103, 310 
U.S. 650, 84 L.Ed. 1416—E. C. Palmer 
& Co. V. U. S., D.C.La., 57 F.Supp. 
233—Coleman v. Kelly, D.C.N.J., 39 
F.Supp. 57. 

90. U.S.—C. I. R. V. Electro Chem¬ 

ical Engraving Co., C.C.A., 110 F.2d 
614, affirmed 61 S.Ct. 372, 311 U.S. 
513, 85 L.Ed. 308. 

“Capital a,ssets” held to include 

(1) Factory owned by manufac¬ 
turing corporation.—C. I. R. v. Elec¬ 
tro-Chemical Engraving Co., supra. 

(2) Investment in land for which 
the taxpayer has paid a part of the 
purchase price, under a land con¬ 
tract.—Burger-Phillips Co. v. C. I. 
R., C.C.A.Ala., 126 F.2d 934. 

(3) Marginal contracts between 
joint adventurers, engaged in operat¬ 
ing a wheat farm, in grain futures on 
grain exchanges, the partnership nei¬ 
ther accepting nor making deliveries 
nor consummating purchases or 
sales.—C. I. R. v. Banfield, C.C.A., 
122 F.2d 1017. 

(4) Undivided Interest in im¬ 
proved real estate purchased by tax¬ 
payer who for twenty five years had 
bought and sold for himself numer¬ 
ous pieces of real estate,—Stamler v. 
C. I. R., C.C.A., 145 F..2d 37. 

Platted land 

U.S.—Collin V. U. S., D.aOhio, 67 F. 
Supp. 217. 


Time of ownership 

Under Rev. Act 1932 § 101 (c> (8), 
and similar statutes, “capital as¬ 
sets" were property held by the tax¬ 
payer for more than two years.— 
Fuld V. C. I. R., C.C.A., 139 F.2d 465 
—C. I. R. V. Sporl, C.C.A,La., 118 F. 
2d 283. 

91. U.S.—^Williams v. McGowan, D. 
C.N.Y., 58 F.Supp. 692, reversed on 
other grounds, C.C.A., 152 F.2d 570. 
9'2. U.S.—^Williams v. McGowan, C. 
C.A.N.Y., 152 F.2d 570. 

93. U.S.—^Williams v. McGowan, C. 
C.A., 152 F.2d 670. 

94. U.S.—C. I. R. V. Electro-Chem¬ 
ical Engraving Co., C.C.A., 110 F. 
2d 614, affirmed 61 S.Ct. 372, 311 
U.S. 513, 85 L.Ed. 308. 

Purpose of provisions 
U.S.—Rieger v. C. I. R, C.C.A., 139 
F.2d 618—Fackler v. C. I. R., C. 
C.A., 133 F.2d 509. 

Engaging in two lines of business 
Taxpayer, although primarily en¬ 
gaged in one line of business, may 
nevertheless be engaged in another 
line of business in which land is held 
by him primarily for sale to custom¬ 
ers in ordinary course of trade or 
business, and is therefore not a capi¬ 
tal asset.—Collin v. U. S., D.C.Ohio, 
67 F.Supp. 217. 

95. U.S.—George E. Warren Co. v. 
U S., D.C.Mass., 53 F.Supp. 5'78. 

Stock speculator not within provision 
U.S.—Gruver v, C. I. R., C.C.A., 142 
F.2d 363—George E. Warren Co. v. 
U S., D.C.Mass., -5'3 F.Supp. 67i8. 
Change from investment to specula¬ 
tion 

Under statute defining “capital as¬ 
sets" as property held for more than 
two years, where taxpayers changed 
from a policy of investment to one 
of speculation and began speculative 
activities in securities, losses in¬ 
curred more than two years after¬ 
ward on sales of securities purchased 
I after the change could be set off 
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or business, if a security or commodity purchased 
by him is not such as those in which he customarily 
deals, and is not held by him primarily for sale to 
his customers in the ordinary course of business, it 
is a capital asset within these provisions.^® 

A capital loss which, as used in this connection, 
may be deducted only to a limited extent is a loss 
which results from the sale or exchange of a cap¬ 
ital asset,®as distinguished from an ordinary loss 
which may be deducted to its full extent, and which 


results otherwise than from a sale or exchange of 
a capital asset.®® A capital loss, in order to be de¬ 
ductible, must in general be evidenced by completed 
transactions, fixed by identifiable events,®® and 
must be final and irrevocable,^ as such a loss cannot 
be claimed if there remains a reasonable possibility 
of recoupment.® As long as the capital asset has 
any value whatever, a loss may result from its sale 
or exchange;® but it must have some remaining 
value, as a loss resulting from a sale of a worth- 


ag:ainst profits on sales of such se¬ 
curities, in determining* income tax 
liability for the year of such sales.— 
Full V. C. I. R., C.C.A., 1‘39 F.2d 465. 

(2) However, losses incurred aft¬ 
er the two-year period through the 
sale of securities bought for invest¬ 
ment before the change of business 
were losses with respect to capital 
assets and could not be offset against 
profits on the sale of securities held 
for less than two years, but could be 
deducted only to the limited extent 
provided by the statute.—^Puld v- C. 

I. R., supra. 

96^ XJ.S.—C. I. R. V. Bookstein, C.C. 
A., 123 F.2d 996—C. I. R. v. Bur¬ 
nett, C.C.A.Tex., 118 F.2d 659. 

97. U.S.—C. I. R. V. Banfield, C.C.A., 

122 F.2d 1017—C. I. R. v. Farmers 
& Ginners CottO'U Oil Co., C.C.A. 
Ala., 120 F.2d 772, certiorari de¬ 
nied Farmers & Ginners Cotton Oil 
Co. V. Helvering, 62 S.Ct. 185, 314 
TJ.S. 683, 86 L.Ed. 546—Kaufman v. 
C. I. R., C.C.A., 119 F.2d 901—War¬ 
ren V. C. I. R., C.C.A., 117 P.2d 82 
—Stilgenbaur v. U. S., C.C.A.Cal., 
115 F.2d 283—Schmidlapp v. C. I, 
R., C.C.A., 96 F.2d 680, 118 A.L.R. 
297—White v. U. S., Ct.CL, 21 F. 
Supp. 361, affirmed 59 S.Ct. 179, 305 
XT.S. 281, 83 L.Ed. 172. 

laosses held capital losses 

(1) From sale of a debt which 
was admittedly a capital asset at the 
time of sale, for less than its face 
value notwithstanding owner of debt 
several months after sale thereof, 
but during the same calendar year, 
charged off as partially worthless the 
portion of debt represented by differ¬ 
ence between its face value and the 
amount realized from sale thereof.— 
Levy V. C. I. R., C.C.A., 131 F.2d 544, 
certiorari denied Levy , v. Helvering, 
63 S.Ct. 858, 318 U.S. 780, 87 L.Ed. 
1148. 

<2) From sale of bank deposits in 
bank in liquidation for a certain per¬ 
centage of the face amount of the 
deposits.—B. C. Palmer & Co. v. XT. 
S., D.C.La„ 57 P.Supp. 233. 

(3) From loss of interest in prop¬ 
erty through tax sale to which tax¬ 
payer did not consent.—^Welch v. 
Street, C.C.A.Mass., 116 F.2d 953. 


(4) From surrender for cancella¬ 
tion of contract for purchase of land, 
on which payment had been made, 
for release from obligation to pay 
the balance of the contract.—^Kauf¬ 
man V, C. I. R., C.C.A., 119 P.2d 901. 

(5) Other losses.—C. I. R. v. Cov¬ 
ington, C.C.A.Mass., 120 F.2d 768, 
certiorari denied Covington v. C. I. 
R., 62 S.Ct. 912, two cases, 315 U.S. 
822, 86 L.Ed. 1219. 

Sale of bank deposit 

Where taxpayer sold its deposit 
claim against insolvent bank to a 
corporation which was merely an in¬ 
strumentality or agent of bank and 
transaction was a compromise of mu¬ 
tual obligations between taxpayer 
and bank, taxpayer's loss was not a 
“capital loss" by sale or exchange of 
capital assets.—U. S. v. Burrows 
Bros. Co., C.C.A.Ohio. 133 F.2d 772. 
Net capital loss 

(1) Under Rev. Act 1932 § 101, 
and similar statutes “capital net 
loss" was the excess of the sum of 
the capital losses plus the capital 
deductions over the total amount of 
the capital gain, and the provision 
for an alternative tax in such a case 
was the only instance in which capi¬ 
tal net loss was a permissible de¬ 
duction in determining statutory net 
income subject to tax; no other in¬ 
stance when such loss could be de¬ 
ducted could be read into the act by 
administrative or judicial construc¬ 
tion or on any theory of supposed 
consistency.—Pleasants v. U. S., Ct. 
Cl., 22 F.Supp. 964, affirmed 59 S.Ct. 
281, 305 U.S. 357, 83 L.Ed. 217. 

(2) The provisions defining net in¬ 
come and gross income, and provid¬ 
ing for deductions for losses, were 
not to be construed so as to derogate 
from special and explicit provisions 
of section providing for determina¬ 
tion of the tax in lieu of other in¬ 
come taxes but irrespective of any 
election by the taxpayer, who could 
not deduct capital losses so as to 
reduce net income subject to tax, and 
whose capital losses entered into 
computation of his ultimate tax only 
through deduction of twelve and one 
half per cent of capital net loss from 
tax which was computed on the net 
income ascertained irrespective of 
that loss.—U. S. V. Pleasants, CtCl., 
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59 S.Ct. 281, 305 U.S. 357, 83 L.Ed. 
217. 

(3) Under Rev. Act 1926 § 208 (c), 
taxpayer who sustained capital loss 
was limited to twelve and one half 
per cent deduction of capital net 
loss from total tax, notwithstanding 
taxpayer had no capital gain for 
same period.—Hoffman v. C. I. R., C. 
C.A., 71 P.2d 929. 

98. U.S.—^Helvering ▼. Nebraska 
Bridge Supply & Lumber Co., C. 
C.A., 115 P.2d 288, reversed on oth¬ 
er grounds 61 S.Ct. 827, 312 U.S. 
666, 85 L.Ed. 1111, rehearing denied 
61 S.Ct. 939, 313 U.S. 598, 85 L.Ed. 
1551, and 61 S.Ct. 1094, 313 U.S. 
599. 85 L.Ed. 1551—Polin v. C. I. 

R. , C.C.A., 114 P.2d 174—U. S. v. 
Bok, C.C.A.Pa.. 102 P.2d 358— 
Heinz v. C. 1. R., C.C.A., 94 P.2d 
832—Stoddard v. U. S., D.C.Mass., 
49 F.Supp. 641. 

A loss from a change in business 
conditions is an ordinary loss.—^Hel- 
vering v. Jones, C.C.A., 120 F 2d 828, 
certiorari denied Jones v. Helvering, 
62 S.Ct. 115, 314 U.S. 661, 86 L.Ed. 
529. 

3iosses from true hedges are de¬ 
ductible in full—C. I. R. V. Farmers 
& Ginners Cotton Oil Co., C.C.A.Ala., 
120 F.2d 772, certiorari denied Farm¬ 
ers & Ginners Cotton Oil Co. v. Hel¬ 
vering, 62 S.Ct. 185, 314 U.S. 683, 86 
L.Ed. 546. 

“Hedge" or “hedging" defined see 39 
C.J.S. p 879 note 63. 

99. U.S.—First Nat. Corp. of Port¬ 

land V. C. I. R., C.C.A., 147 P.2d 
462—C. I. R. V. Electro-Chemical 
Engraving Co., C.C.A., 110 F.2d 

614, affirmed 61 S.Ct. 372, 311 U. 

S. 513, 85 L.Ed. 308. 

1. U.S.—First Nat. Corp. of Port¬ 
land V. C. I. R., C.C.A., 147 F.2d 
462. 

2. U.S.—First Nat. Corp. of Port¬ 
land V. C. I. R., supra. 

3. U.S.—Schmidlapp v. C. I. R., C. 
C.A., 96 P.2d 680, 118 A.L.R. 297. 
ITnrealized depreciation is not rec¬ 
ognized until there has been a sale 
or exchange.—Schmidlapp v. C. I. R., 
supra. 
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less asset, such as worthless stock, is not deducti¬ 
ble as a capital loss^ but only as an ordinary loss,® 

Sale or exchange. The term ‘'sale or exchange,” 
as used in this connection, must be accorded its 
ordinary meaning,® and as so construed includes all 
voluntary transfers of capital assets made for a 
valuable consideration,although the sale or ex¬ 
change need not b^e voluntary, as the statute ap¬ 
plies as well to involuntary or forced sales or ex¬ 
changes,^ and there is no reason for discriminating 
between the liquidation of a taxpayer’s interest 
through sales made by himself and liquidation 
through sales made by a court officer.^ This does 


not mean, however, that any transaction by which 
the taxpayer is divested of his property is a sale 
or exchange within the statute.^® A sale of a cap¬ 
ital asset which has been abandoned is merely a sal¬ 
vaging thereof and is not a sale of a current cap¬ 
ital asset.^^ 

Sale or exchange of mortgaged property. A 
mortgage foreclosure sale of property, which con¬ 
stitutes a capital asset, is a sale within the mean¬ 
ing of the statute, and a loss which results there¬ 
from is not an ordinary loss which is deductible in 
full from gross income, under the Internal Reve¬ 
nue Code, 26 U.S.C.A. § 23, and similar statutes,^^ 


4. U.S.—Bair v. XT. S., B.C.Pa., 20 P. 
Supp. 191. 

5. U.S.—Bair v. U. S., supra. 

6. U.S.—^Helvering v. William Flac- 
cus Oak Leather Co., 61 S.Ct. 878, 
313 U.S. 247, 85 L.Ed. 1310—Burg-- 
er-Phillips Co. v. C. I. R., C.C.A. 
Ala., 126 F.2d 934. 

7. U.S.—^Kaufman v. C. I. R., C.C.A., 
119 F.2d 901—Helvering: v. Nebras¬ 
ka Bridge Supply & Lumber Co., 
C.C.A., 115 F.2d 288, reversed on 
other grounds 61 S.Ct. 827, 312 U.S. 
666, 85 L.Ed. 1111, rehearing denied 
61 S.Ct. 939, 313 U.S. 598, 85 L.Ed. 
1551, and 61 S.Ct. 1094, 313 U.S. 
599, 85 L.Ed. 1551. 

The word “exchange” implies re¬ 
ciprocal transfers of capital assets 
and not a single transfer to com¬ 
pensate for the destruction of the 
transferee’s asset,—Helvering v. Wil¬ 
liam Flaccus Oak Leather Co., 61 S. 
Ct. 878, 313 U.S. 247, 85 L.Ed, 1310. 
Transactions held sales or exchanges 

(1) Agreement to surrender all 
rights in the land in return for re¬ 
lease from obligation to pay balance 
of purchase money.—Burger-Phillips 
Co. V. C. I. R., C.C.A.Ala., 126 P.2d 
934. 

(2) Conveyance or reconveyance 
of encumbered property by taxpayer 
to his creditor, whether made volun¬ 
tarily to escape a judgment for de¬ 
ficiency, or under compulsion of a 
foreclosure decree.—C. I. R. v. Book- 
stein, C.C.A., 123 P.2d 996. 

(3) Quitclaim or surrender by 
taxpayer of interest, under land con¬ 
tract, to vendors and release by them 
from liability for further payments 
on purchase price.—^Warren v. C. I. 
R., C.C.A., 117 P.2d 82—C. L. Grans- 
den & Co. v. C. I. R., C.C.A., 117 P.2d 
80. 

8. U.S.—^Helvering v. Hammel, 61 
S.Ct. 368, 311 U.S. 504, 85 L.Ed. 
303, 131 A,L.R. 1481—C. I. R. v. 
Booksteln, C.C.A., 123 P.2d 996— 
C. I. R. V. Paulson, C.C.A.^ 423 F. 
2d 255—C. I. R. V. Coggan, C.C.A., 
119 P.2d 604, certiorari denied Cog¬ 


gan V. C. I. R., 62 S.Ct. 99, 314 U. 
S. 652, 86 L.Ed. 523—C. I. R. v. 
Peterman, C.C.A., 118 F.2d 973— 
Welch V. Street, C.C.A.Mass., 116 
F.2d 953—C. I. R. v. Electro-Chem¬ 
ical Engraving Co., C.C.A., 110 P. 
2d 614, affirmed 61 S.Ct. 372, 311 U. 
S. 513, 85 LEd. 308—Coleman v. 
Kelly. D.C.N.J., 39 P.Supp. 57. 
Transactions held sales or exchanges 

(1) Condemnation proceedings, 
even though the condemnation is 
contrary to the desires of the tax¬ 
payer.—Hawaiian Gas Products v. C. 
I. R., C.C.A., 126 P.2d 4, certiorari 
denied 63 S.Ct. 48, 317 U.S. 653, 87 L. 
Ed. 625. 

(2) Foreclosure of right to re¬ 
deem from tax sale.—C. I. R. v. Cog¬ 
gan, C.C.A., 119 F.2d 504, certiorari 
denied Coggan v. C. I. R., 62 S.Ct. 
99, 314 U.S. 652, 86 L.Ed. 523. 

(3) A conveyance of mortgaged 
realty by mortgagor to his daughter 
m consideration of her payment of 
past-due taxes thereon.—Philips v. 
C. I. R., C.C.A., 112 P.2d 721. 
rorfeiture under agreement as not 

involuntary 

U.S.—C. I. R. V. Paulson, C.C.A., 

123 P.2d 255. 

9. U.S.—C. I. R. V. Electro-Chemical 
Engraving Co., C.C.A., 110 F,.2d 
614, affirmed 61 S.Ct. 372, 311 U.S. 
513, *85 L.Ed. 308. 

Distinctions between voluntary 

and involuntary sales, and the acci¬ 
dent of who causes the sale to be 
made, are Immaterial; it is enough 
if there is an identifiable event by 
way of sale or exchange resulting in 
the realization of a loss or gain.—C. 
I. R. V. Electro-Chemical Engraving 
Co., supra. 

10. U-S.—Stokes V. C. I. R., C.C.A., 

124 P.2d .3'36~Stoddard v. U. S., 
D.C.Mass., 49 F.Supp. 641. 

“Sale or any other transaction” by 
which an owner divests himself of 
property cannot be interpreted as be¬ 
ing a “sale or exchange’* within the 
statute.—'Stokes v. C. I. R., p.C.A., 
124 P.2d SS'S. 


! The provision treating a retire¬ 
ment of corporate bonds as an ex¬ 
change does not mean that every 
surrender of property by a taxpayer 
is to be treated as a “sale” or “ex¬ 
change" within terms limiting de¬ 
ductions for capital losses.—Stokes 
V. O. I. R., supra. 

Transactions held not sales or ex¬ 
changes 

(1) Compromise of notes for less 
than face value with maker who was 
able to pay them.—Hale v, Helver- 
mg, 8'5 P.2d 819, 66 App.D.C. 242. 

(2) Other transactions—Stokes v. 
C. I. R., C.C.A., 124 F,2d 335—Polin 
V. C. I. R., C.C.A., 114 P.2d 174— 
Bingham v. C. I. R., C.C.A., 105 P.2d 
971. 

Demolition by fire of corporate 
taxpayer's property which had been 
fully depreciated for income tax pur¬ 
poses and the subsequent compensa¬ 
tion for its loss by an insurer did 
not constitute a “sale," nor could 
those events be regarded as an “ex¬ 
change" within revenue act provi¬ 
sion providing for the allowance of 
losses from sales or exchanges of* 
capital assets, notwithstanding pro¬ 
vision characterizing destruction of 
property and indemnification for its 
loss as an involuntary conversion for 
purpose of recognizing gain or loss. 
—Helvering v. William Flaccus Oak 
Leather Co., 61 S.Ct. 878, 313 U.S. 
247, 85 L.Ed. 1310. 

The taking of land by the state for- 
the nonpayment of taxes, after the 
expiration of the period of redemp¬ 
tion, has been held not to constitute 
a sale or exchange of capital assets. 
—Helvering v. Nebraska Bridge 
Supply & Lumber Co., C.O.A., 115 F. 
2d 2'88, reversed on other grounds 61 
S.Ct. 827, 312 U.S. 666, 85 L.Ed. 1111, 
rehearing denied 61 S.Ct 939, 313 TJ. 
S. 698, 86 L.Ed. 1551. and 61 S.Ct 
1094. .313 U.S. 'S’gg, 85 L.Ed. 1551. 

11. U.S.—S. S. White Dental Mfg. 

Co. V. U. S., 56 F.Supp. 117, 102- 

Ct.Cl 115. 

12. U.S.—Stamler v. C. I. R., C.C. 

A., 14'5 F.2d '37—^Helvering v. 

Schwartz, CCA., 12io F.2d 707. 
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but is a capital loss, from tbe sale or exchange of 
a capital asset, and as such is deductible to the ex¬ 
tent limited by § 117 (d) of the Code,^^ unless the 
taxpayer's equities had become wholly worthless or 
had been abandoned at the time of the foreclo¬ 
sure.^^ 

A fortiori a mortgagor’s voluntary conversance 
to the mortgagee, of his equity of redemption or in¬ 
terest in mortgaged property, which constitutes a 
capital asset, in satisfaction of the mortgage debt 
or in return for a release from liability on the 
bond and mortgage, is a sale or exchange of a cap¬ 
ital asset, and the loss which results therefrom is a 
capital loss,^^ and this is also true where such a 
conveyance is made by a purchaser who had as¬ 
sumed a mortgage on the property purchased,^® 
or where his loss is sustained by a retransfer of 
the mortgaged property by the defaulting debtor to 
secured creditors who were entitled by the terms 
of the mortgage to enforce a foreclosure,^'^ or 
where the conveyance is made in consideration of 
the mortgagee indemnifying the purchaser from 


liability for taxes assessed against the property.^^ 
The term '"sale or exchange” does not include a 
transaction whereby a mortgagor, who is not per¬ 
sonally liable, conveys the mortgaged premises to 
the mortgagee, who accepts the deed without pay¬ 
ing or promising to pay anything therefor,i9 even 
though the mortgagee agrees, under seal, to accept 
the deed,20 or even though a pecuniary considera¬ 
tion is substituted for the seahas a basis for the 
agreement to accept the deed.^t 

Retirement of bonds, debentures, etc. Under the 
Internal Revenue Code, 26 U.S.C.A. § 117 (f), and 
similar statutes, amounts received by the holder on 
the retirement of bonds, debentures, notes, or cer¬ 
tificates or other evidences of indebtedness issued 
by a corporation, or by a government or political 
subdivision thereof, with interest coupons or in 
registered form, are considered amounts received 
in exchange therefor as a deductible capital loss.22 
However, transferable certificates issued to a stock¬ 
holder under a reorganization plan, which do not 
bear interest coupons and are not in registered 


13. U.S.—Electro-Chemical Engrrav- 
ing Co. V. C. I. R., 61 S.Ct 372, 311 

U. S. 513, 85 LEd. 308—Helvering 

V. Hammel, 61 S Ct. 368, '311 US. 
'504, 85 L.Ed. 303, 131 A.L.R. 1481 
—Stamler v. C. I. R., C.C.A., 145 F. 
2d '37-^. I. R. V. Green, C.C.A., 126 
P.2d 70—Helvering v. Schwartz, C. 
C.A., 125 F.2d 707—C. I. R. v. 
Abramson, C.C.A., 124 F.2d 416— 
C. I. R. V. Bookstein, C.C.A., 1'2'3 
P.2d 996—Larus v. C. I. R., C.C.A., 
123 P.2d 2‘54—^Helvering v. Jones, 

C. C.A., 120 P.2d 828, certiorari de¬ 
nied Jones V. Helvering, 62 S.Ct. 
115, 314 U.S. 661, 86 KEd. 529— 
.Larson v. Cuesta, C.C.A.Fla., 120 
F.2d 482—Welch v. Street, C.C.A. 
Mass., 116 P..2d 953—Zion's Sav¬ 
ings Bank & Trust Co, v. Korth, 

D. C.Utah, 56 P.Supp. 519, affirmed, 
C.C.A., Korth v. Zion’s Savings 
Bank & Trust Co., 148 P.2d 170. 

Consent decree 

U.S.—C. I. R. V. Bookstein, 0.0.A., 
123 P.2d 996. 

Under Rev.Act 19G4 § Il7, the 

word “sale,” as used in provision 
limiting deduction of losses from 
sales or exchanges of capital assets, 
was held to include only sales vol¬ 
untarily made by taxpayers, and did 
not include foreclosure sales.—C. I. 
R. V. Freihofer, C.C.A., 102 P.2d 787, 
125 A.L.R. 761. 

14. U.S.—O. I. R. V. Freihofer, su¬ 
pra. 

Under Rev.Act 1^34 § 117, It was 

held that, even if the statute in¬ 
cluded foreclosure sales, it did not 
apply to such sales for amounts less 
than the amounts of the foreclosed 


mortgages, since the losses resulted 
from the fact that the equities of re¬ 
demption had become worthless, and 
not from the sale thereof.—Polin v. 
C. I. R., C.C.A., 114 F.2d 174—0. I. R. 
V. Freihofer, O.C.A., 102 F.2d 787, 
125 A.L.R. 761. 

15. U.S.—Stamler v. O. I. R., O.O.A., 

145 F.2d 37—Richter y. C. I. R., C. 

O. A., 124 P.2d 412—Larus v. C. I. 

R, C.C.A., 123 P.2d 2‘54—Day’s Es¬ 
tate V. C. I. R., O.C.A., 117 P.2d 
20S—Rogers v. C. I. R., C.C.A., 103 

P. 2d 790, certiorari denied 60 S.Ct. 
98, .308 U.S. 580, 84 L.Ed. 486, re¬ 
hearing denied 60 S.Ct. I'SS, 308 U. 

S. 635, '84 L.Bd. '528—Coleman v. 
Kelly, D.C.N.J., 39 F.Supp. 57. 

Sale, and not abandonment 
U.S.—Blum V. O. I. R., O.C.A., 133 P. 
2d 447. 

10. U.S.—Wieboldt V. C. I. R., C.C. 

A., 11'3 F.2d 384—Pender v. C. I. 
R., O.C.A., 110 F.2d 477, certiorari 
denied 60 S.Ct. 1103, 310 U.S. 650, 
84 L.Ed. 1416. 

17. U.S.—England-Cook Co. v. Q. I. 

R. , C.C.A., 124 P.2d 432, 

18. U.S.—Aberle v. C. I. R., C.O.A., 
121 P.2d 726. 

19. U.S.—Stokes V. O. I. R., C.C.A., 

124 F..2d .33-5. 

20. U.S.—^Stokes V. C. I. R., supra. 

21. U.S-—Stokes v. O. I. R., supra. 

22. U.S.—McClain v, C I. R., Ga., 61 

S. Ct. '373, 311 U.S. 627, -86 L.Ed. 
319—Helvering v. Thomson, Ga., 
61 S.Ct. 373. -311 U.S. 627, 86 L.Ed. 
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319—Shaw V. C. I. R., C.C.A., 117 

P.2d 587. 

Purpose of provision 

(1) Congressional purpose In en¬ 
acting this statutory provision was 
to broaden the differentiation be¬ 
tween income derived from gams or 
losses accruing from investment of 
capital assets and from other sourc¬ 
es to embrace the retirement of the 
class of securities enumerated in 
such statute.—Rieger v. C. I. R., C. 
C.A., 139 P..2d 618. 

(2) It was intended to take out 
of the bad debt provision certain 
transactions and to place them in 
the category of capital gains and 
losses.—McClain v. C. I. R., Ga., *61 
S.Ct. 373, ,311 U.S. '527, 85 L.Ed. 319— 
Helvering v. Thomson, Ga., 61 S.Ct. 
,373, ’311 U.S. -527, 85 L.Ed. '319. 

The effect of tliis provision is to 
make the retirement of such corpo¬ 
rate paper by the maker equivalent 
for tax purposes to a sale of it to 
another, so as to fall within the cap¬ 
ital assets provisions of the internal 
revenue code.—McClain v. O. 1. R., 
C.aA.Ga., 110 P.2d 1878, affirmed 61 
S.Ct. 373, 311 U.S. '527, 85 L.Ed. 319. 
Transaction held retirement 

Taxpayer’s acceptance of water 
district’s offer to pay much less 
than par value for district's bonds 
which taxpayer had acquired by gift 
and taxpayer’s delivery of bonds to 
district constituted “retirement” of 
bonds, and taxpayer's loss was a 
“capital loss.”—McClain v. €. I. R., 
Ga., 61 S.Ct. 37,3, 311 U.S. 527, 85 L. 
Ed. 319—^Helvering v. Thomson, Ga., 
61 S.Ct 373, 311 U.'S. '627, 85 L.Ed. 
319. 
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form, and which provide that the corporation will 
transfer certain assets to the holder of the certifi¬ 
cates under certain circumstances, are not certifi¬ 
cates of indebtedness within this provision, and a 
loss sustained on surrendering the certificates and 
receiving the assets is not a capital loss, deductible 
only to a limited extent, but is deductible in full.^^ 
In such a case the certificates constitute a right 
to participate in a fund which constitutes a liqui¬ 
dating trust, rather than an association or corpora¬ 
tion, and the surrender of the certificates to the 
corporation is not a distribution in liquidation 
and the loss sustained is not a loss sustained in a 
“sale” or “exchange of capital assets.”^^ 

§ 287. Losses Not Compensated by Insur¬ 
ance or Otherwise 

Losses are deductible, in computing net income only 
if not compensated for by insurance or otherwise. 

Under the provisions of the Internal Revenue 
Code § 23 (e), (f), and similar statutes, losses of 
individuals and corporations are deductible only if 
•not compensated for by insurance or otherwise.^® 
Accordingly, no deduction may be claimed where 
taxpayer is reimbursed in a settlement with the 
person responsible for the loss,^'^ where taxpayer 
was indemnified against loss by a third party’s guar¬ 
anty, and the indemnity was made good, 28 or where 
the taxpayer received other benefits from the trans¬ 
action, offsetting the loss.^^ 


However, a claim that is uncertain or contingent 
cannot be considered compensation for a loss,20 and 
the balancing of credits against losses may be re¬ 
garded as compensation only in a bookkeeping 
sense.2l A deduction of loss, based on the exer¬ 
cise of reasonable judgment from facts then known 
is not invalidated by the taxpayer’s subsequent re¬ 
covery of part of the loss;22 and where there is 
no rational basis in the year of loss on which to 
estimate the amount of recoverable insurance, he 
is not required to deduct such estimate from his 
total loss.28 

§ 288. Property Acquired by Gift 

Depending on the date the property was received, 
the basis for determining deductible loss on the sale of 
property received as a gift is the fair market value as of 
the date of acquisition, or its value in the hands of the 
donor or last preceedlng owner by whom it was not ac¬ 
quired as a gift. 

Under the Internal Revenue Code, 26 U.S. 
C.A. § 113, and similar statutes, relating to ad¬ 
justed basis for determining gain or loss, the basis 
for determining the loss on the disposition of prop¬ 
erty received as a gift before 1921 is the fair mar¬ 
ket value at the time of its acquisition; if the prop¬ 
erty has been acquired by gift after 1920 the basis^ 
subject to some exceptions, is the same as it would 
be in the hands of the donor or the last preceding 
owner by whom it was not acquired by gift.24 It 
has been held that, where the settlor of an inter 


23. U.S.—Stoddard v. TJ. S., D.C. 
Mass., 49 F.Supp. 641. 

24. U.S.—Stoddard v. U. S., supra. 
Loss from distribution in liquidation 

in general see infra § 298. 

Tact tliat word, “trust” was not 
used by the parties to plan for re¬ 
organization of insolvent bank as la¬ 
bel for their relationship did not bar 
conclusion that for income tax pur¬ 
poses certain transferrable certifi¬ 
cates issued by a depositor's corpo¬ 
ration should be denominated as 
beneficial interests in a “liquidating 
trust.”—Stoddard v. U. S., supra. 

25. U.S.—Stoddard v. U. S., supra, 

26. U.S.—Dunne v. C. 1. R., C.C.A., 
75 P.2d 2'55. 

Losses of corporations not compen¬ 
sated for by insurance or other¬ 
wise see infra § 333. 

Effect of failure to present claim 
against insurer for loss from theft 
see infra § SO7. 

Meaning of statutory phrase 

The phrase in the statute “not 
compensated for by insurance” 
means not covered by insurance.— 
Broderick v. Anderson, 23 

F.Supp. 488. 


laoss held compensated by insurance 

(1) Where taxpayer’s building, 
more than covered by insurance, was 
destroyed, and replaced at cost ex¬ 
ceeding insurance and salvage, there 
was no deductible loss.—Pelican Bay 
Lumber Co. v. Blair, C.C.A., 31 P.2d 
15, certiorari denied 49 S.Ct. 512, .279 
U.S. '870, 73 L.Ed. 1006. 

(2) Other cases.—Piedmont Gro¬ 
cery Co. V. U. S., 66 CtCl. 468, cer¬ 
tiorari denied 50 S.Ct. 15, 280 U.S. 
554, ‘74 L.Ed. 610. 

27. U.S.—Foley v. C. I. R., C.C.A., 
94 F.2d 958, certiorari denied 59 
S.Ct. 74, two cases, '305 U.S. 615, ’83 
L.Ed. 392. 

28. U.S.—Dunne v. C, I. R., C.C.A., 
75 F.2d 265. 

29. U.S.—Taylor v. MacLaughlin, D. 
C.Pa., 30 F.Supp. 19. 

30. U.S.—'C. I. R. V. John Thatcher 
& Son, aC.A., 76 WM 900. 

D.C.—^Hinrichs v. Helvering, 9'5 F.2d 
117, 68 App.D.C. 206. 

31. U.S.—Comar Oil Co. v. Helver¬ 
ing, C.C.A., 107 F.2d 709. 

32. U.S.—Rhodes v. C. I. R., C.C.A., 
100 F.2d 966. 

33. U.S.—Cahn v. C. I. R.. C.C.A., 
9.2 F.2d 674. 
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34. U.S.—Kinkead v. C. I. R., C.C. 

A, 71 F.2d 522. 

Pair market value 

Term “fair market value,” as used 
in statute fixing such value of prop¬ 
erty acquired by gift as basis for 
ascertaining loss from donee’s sale 
or other disposition thereof, was not 
controlling in determining cost of its 
acquisition under statute requiring 
that value of assets received from 
previous individual owner, retaining 
half interest or more in property, 
be taken at such cost in determining 
taxpayer’s invested capital for in¬ 
come tax purposes.—Fifth Street 
Bldg. V. O. I. R., aC.A., 77 F.2d 605. 
Transactions not gifts within statute 

(1) Contributions to corporation’s 
capital cannot be held gifts to share¬ 
holders as matter of law for pur¬ 
pose of determining their taxable 
gains or losses in partial liquidation 
of corporation because they may ul¬ 
timately be beneficially affected 
thereby.—^Weeks v. White, C.C. A 
Mass., 77 F.2d 817. 

(2) Where prospective users of 
electricity made contributions repre¬ 
senting estimated cost of construc¬ 
tion of extension of electric compa¬ 
ny's facilities as required by com- 
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vivos trust reserves an interest in himself, the 
trust is not a gift within the statutory provision for 
computing the loss on disposition of the property so 

acquired.^ 5 

Under the statute providing one rule for deter¬ 
mining loss resulting from a sale of property ac¬ 
quired by gift and another in the case of property 
transferred in trust, the provisions respecting prop¬ 
erty acquired by gift and transfers in trust after 
1920 cannot be so construed as to apply to the same 
transaction,^® and the provision relating to prop¬ 
erty acquired by gift is not intended to apply to 
any transfers in trust even though made by way 
of gift.S'^ On the other hand the phrase ‘^transfer 
in trust’’ as used in the provision respecting prop¬ 
erty acquired in that manner is broad enough to 
describe a transfer without valuable consideration 
and cannot be limited in application to only those 
transfers in trust which are not gifts,®^ and it has 
been held that the provision was intended to apply 
primarily to transfers in trust without considera¬ 
tion, excluding from the benefits of the exception 
transfers in trust for a valuable consideration and 
relegating them to the ordinary rule applicable to 
property generally,®® 


It has been held that the basis for computing the 
loss on the sale of remainder property received b> 
a taxpayer under a trust established by his ancestoi 
is the value thereof at the date of the ancestor’s 
death rather than at the time of the termination oi 
the life estate.^® 

§ 289. Property Acquired by Inheritance, De¬ 
vise, or Bequest 

Ordinarily the basis for determining tire loss for in 
come tax purposes on the disposition of property acquiree 
by bequest, devise, or inheritance is the fair market valui 
as of the date of the decedent's death. 

The Internal Revenue Code, 26 U.S.C.A. § lU 
(a) (5), and similar statutes, fixing the basis foi 
determining loss for income tax purposes on the 
disposition of property acquired by bequest, devise 
or inheritance as the fair market value of suef 
property at the time of acquisition, has been helc 
ambiguous, and the interpretation which will ir 
the greatest measure effect the congressional pur¬ 
pose should be adopted.^i It has been held thal 
the time of such acquisition is the date of dece¬ 
dent’s death^® in the case of both vested and con¬ 
tingent interests.'^® For tax purposes a vested re- 


pany as condition to constructing- ex¬ 
tension, contributions were support¬ 
ed by “consideration" and were not 
“gifts" or “gratuities" within reve¬ 
nue act relating to adjusted basis 
for determining gain or loss in case 
of property acquired by gift.—^De¬ 
troit Edison Co, v. C. I. R., C.C.A., 
ISl F.2d 619, affirmed -63 S.Ct. 902, 
'319 U.S. 98, 87 L.Ed. 1,286. 

(3) Where settlor in 1931 trans¬ 
ferred without consideration securi¬ 
ties in trust, retaining right to re¬ 
quest their return and to have re¬ 
quest determined by trustee-bene¬ 
ficiaries, and in 1933 settlor reac¬ 
quired them without consideration 
when market value of such securi¬ 
ties decreased, and thereafter settlor 
sold such securities at prices lower 
than settlor had bought them but 
higher than market value on date of 
reacquisition, securities were not in 
1933 “acquired by gift" so as to per¬ 
mit no deductible loss in computing 
settlor's income tax, but settlor 
could claim deductible loss comput¬ 
ed on cost of securities to settlor 
prior to 1931.—Burrage v. Hassett, 

B.C.Mass., 58 F.Supp. 63. 

35. XJ.S.—Russell v. Bowers, D.C.N. 

T., 2'7 F.Supp. 13. 

30. U.S.—C. I. R. V. Warren Web¬ 

ster Trust No. 1, C.O.A., 122 F.2d 
915. 

37. U.S.—C. I. R. V. Warren Web¬ 
ster Triist No. 1, supra. 

38. U.S.—C. I. R. V. Warren Web¬ 
ster Trust No, 1, supra. 


Statute held applicable 

Where donor in 19'31 transferred 
securities, without consideration, to 
a trust bearing donor’s name, and at 
time of transfer the fair market 
value of securities was less than 
basis to donor, and trustees sold se¬ 
curities ‘in 1936, and sale price was 
less than basis to donor but more 
than fair market value at time of 
transfer in trust, the subparagraph 
of statute respecting basis for de¬ 
termining loss or gain on property 
acquired by transfer in trust after 
December 31, 1920, was applicable in 
determining gain or loss resulting 
from sale.—C. I. R. v. Warren Web¬ 
ster Trust No. 1, supra. 

39. U.S.—C. I. R. V. Warren Web¬ 
ster Trust No. 1, supra. 

40. U.S.—Archbold v. Helvering, C. 

C.A., 115 F.2d 1005, certiorari de¬ 
nied Archbold v. C. I. R., 61 S.Ct. 
1094, three cases, 313 U.S. '584, 85 
L.Ed. 1540, and Van Beuren v. C. 
I. R., 61 S.Ct. 1094, 313 U.S. 684, 
85 L.Ed. r540. 

41. U.S.—^Helvering v. Reynolds, 61 
S.Ct. 971, 313 U.S. 428, ‘S'o L.Ed. 
1438, 1‘34 A.L.R. 1155—Augustus v. 
C. I. R., C.C.A-, 118 F.2d 38, cer¬ 
tiorari denied 61 S.Ct. 1095, .313 

U.S. '585, 85 L.Ed. 1'540. 

42. U.S.—C. I. R. V. McKinney, C.C. 
A., 87 F.2d 811—McCann v. V. S., 
CtCL, 48 F.2d 446. 

Transfer in. coutemplation of death 

D.C.—Snyder v. Helvering, 69 F.2d 
677, 63 App.D.C. 59. 
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Under power of appointment 

Where mother’s will provided tha 
in event of daughter’s death, corpus 
of trust created for daughter shoulc 
be paid to daughter’s executors to b( 
distributed in accordance wit! 
daughter's will, the value of the se 
curities at date of daughter’s deatl 
should be used in calculating los! 
from the sale in computing inco/m 
tax for daughter’s estate, sinci 
“passing" of title and “acquisition’ 
by bequest occurred as of date o 
daughter's death for benefit of ap 
pointeee of the testamentary powe] 
and did not have to await distribu 
tion by daughter’s executors.—Cooki 

V. U. S., D.C.Pa., 40 F.Supp. 22. 

43. U.S.—Cary v. C. I. R., 61 S.Ct 

978, 313 U.S. 441, 185 L.Ed. 1446- 
Flagler v. C. I. R., 61 S.Ct. 978 
313 U.S. 441, 85 L.Ed. 1446—Mat 
thews V. C. I. R., 61 S Ct. 9 78, '3i: 

U. S. 441, 85 L.Ed. 1446—Helvering 

V. Reynolds, 61 S.Ct 971, 313 U.S 
428, '8'5 L.Ed. 1438, 134 A.L.R. 115J 
—Augustus V. C. I. R., 118 F.2( 
(38, certiorari denied 61 S.Ct 1095 
313 U.S. '585, 8'5 L.Ed. 1640—Vai 
Vranken v. Helvering, C.C.A., Hi 
F.2d 709, certiorari denied 61 
Ct 1095, 313 U.S. '685, 86 L.Ed 
1'541. 

In earlier case it was held tha 
the time of acquisition of a contln 
gent remainder is the date of dis 
tribution.—^Hopkins v. C. I, R., C.C 
A., 69 F.2d 11, 96 A.L.R. 1358, cer 
tiorari denied 65 S.Ct 72, 293 U.S 
660, 79 L.Ed. >661. 
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mainder subject to be divested is acquired when it 
vests.^^ The statute applies only for the purpose of 
determining the loss in the event of a future sale 
or other disposition of the property,^5 so that ex¬ 
penditures by a taxpayer in securing possession of 
property devised to him on forfeiture of a lease are 
not deductible.^® 

The proper basis for computing loss on the sale 
of property by an executor is the value of the prop¬ 
erty at the date of decedent^s death.'^'? However, 
the basis for determining the loss to the taxpayer 
on his sale of securities which had been purchased 
by a testamentary trustee is the cost to the trus- 
tee.'^S 

Under a provision found in the Revenue Acts of 
1928 and 1932, the basis for determining the loss 
on the sale of personal property acquired by spe¬ 


cific bequest, or if real property, whether passing 
by devise or descent, and all property passing to 
the estate of decedent is the value as of his death, 
while in all other cases where the property was ac¬ 
quired by will or by intestacy, the basis is the fair 
market value of the property at the time of distri¬ 
bution to the taxpayer.®® 

§ 290. Amount and Items Deductible in Gen¬ 
eral 

In computing net Income, a taxpayer may claim a de¬ 
ductible loss only for such amount and for such items as 
are provided for by the revenue acts. 

The applicable provisions of the revenue acts 
generally control the computation of loss and the 
amount thereof which may be deducted from the 
taxpayer’s income.®^ As appears supra § 286, cap¬ 
ital losses are not deductible to the same extent as 


44. U.S.—^Van Vranken v. Helver¬ 
ing*, aC-A., 115 F.2d 709, certiorari 
denied 61 S,Ct. 1095, ‘313 U.S. 685, 
85 L-Ed. 1641. 

Bemainder held vested at time of 
decedent's death, notwithstanding 
postponement of possession.—War¬ 
ner V. C. I. R., C.C.A., 72 F.2d 225, 
certiorari denied 65 S.Ct, 215, .293 tJ. 
S. 620. 79 L.Ed. 70-8—Hopkins v. €. 
I. R., O.C.A, 69 F.2d 11, 96 A.L.R. 
1358, certiorari denied '55 S.Ct. 72, 
293 U.S. 660, 79 H.Ed. 661—Molter v. 
C. I. R., O.C.A., 69 F.2d 7. 

45. U.S.—Friend v. C. I. R., C.C.A,, 
119 P.2d 959, certiorari denied 62 
S.Ct. 136, 314 U.S. 673, 86 L.Ed. 538 
—Mississippi Valley Trust Co. v. 
U. S., D.C.Mo., 61 F.Supp. 451. 

4G. U.S.—^Mississippi Valley Trust 
Co. V. U. S., supra. 

47. U.S.—Hartley v. C. I. R., 55 S. 
Ct. 756. 295 U.S. 216, 79 L.Ed, 139'9, 
modified on other grounds 65 S.Ct. 
832, 295 U.S. 719, 79 L.Ed. 1674. 

Early cases contra 
U.S.—Myers v. U. S., Ct.Cl., 51 P.2d 
145—Elmhirst v. U. S., Ct.Cl., 38 
P.2d 916, certiorari denied U. S. v. 
Elmhirst, 61 S.Ct. 29, 282 U.S. '851, 
75 L.Ed. 764. 

48. U.S.—Helvering v. Reynolds, 61 
S.Ct. 971, 31-3 U.S. 428, 85 L.Ed. 
1438, 134 A.L.R. 1155. 

49. U.S.—Maguire v. C. I. R., 61 
S.Ct. 789, 313 U.S. 1, 85 L.Ed. 1149, 
rehearing denied 61 S.Ct. 936, 31-3 
U.S. 598, 85 L.Ed. 15-51—0. I. R, v. 
Matheson, C.C.A.Fla., 82 F.2d 380. 

50. U.S.—Helvering v. Campbell, 61 
S.Ct. •79'8, 313 U.S. 1, 86 L.Ed. 1159, 
rehearing denied 61 S.Ct. 937, 313 
U.S. 598, 85 L.Ed. 16'51, Helvering 
v.^ Knox, 61 S.Ct. 937, 313 U.S. 598, 
85 L.Ed. 1551, and HelVering v. 
Rogers, 61 S.Ct. 937, 313 U.S. 598, 
85 L.Ed. 1561^—Maguire v. C. I. R., 
61 S.Ct 789, 313 U.S. 1, -86 L.Bd. 

47 C.J,S.-29 


1149, rehearing denied 61 S.Ct. 936, 
313 U.S. 598, 85 L.Ed. 1551—Beck¬ 
er V. Anchor Realty & Investment 
Co., C.C.A.MO., 71 F.2d ’366—Lane 
V. Corwin, C.C.A.3Sr.Y., 63 P.2d 767, 
certiorari denied Corwin v. Lane, 
'54 S.Ct. 62, two cases, 290 U.S. 644, 
78 L.Ed. 558. 

Eevise in trust is not “general or 
specific devise" to beneficiaries with¬ 
in tax statute.—^Lane v. Clorwin, su¬ 
pra. 

Distribution by executor 
Where testator be<iueathed residue 
of his estate in trust to pay income 
to wife for life and then to pay one 
third of corpus to taxpayer, value of 
property when transferred by execu¬ 
tors to trustee rather than value of 
property at time of apportionment to 
taxpayer after life beneficiary’s 
death was required to be used as ba¬ 
sis for determining taxable loss, 
since the term “distribution" in stat¬ 
ute providing that, if property was 
acquired by will, the basis shall be 
fair market value of property at 
time of distribution to taxpayer, re¬ 
ferred to distribution by executors. 
—Jenkins v. Smith, U.C.Conn., 21 F. 
Supp. 433, reversed on other grounds, 
C.C.A., 99 F.2d 827. 

Sole legatee 

Taxpayer, under wife's will devis¬ 
ing to him all her estate and making 
him sole executor, was held not to 
have received shares of corporate 
stock owned by wife by specific be¬ 
quest, but by virtue of i^rovision 
that he was sole legatee, and hence 
loss sustained by taxpayer from sale 
of such stock was determinable on 
basis of fair market value at time 
shares were actually transferred to 
taxpayer, and not at time of dece¬ 
dent's death.—Haskell v. C. I. R., C. 
C.A., 78 F.2d 869, certiorari denied 
56 S.Ct. 368, 296 U.S. 662, 80 L.Ed. 
464. 


Sole heir at law* 

Taxpayer was not entitled to de¬ 
duction for loss on sale of stocks in¬ 
herited from husband because stocks 
were sold at less than market value 
at time of husband’s death, since, al¬ 
though taxpayer had right to receive 
stocks at husband’s death, she had 
invested nothing in them and they 
did not become her property until ac¬ 
tual distribution.—^Williamson v. C. 
I. R., C.C.A., 100 F.2d 735, certiorari 
denied *59 S.Ct. 1827, 307 U.S. 623, -'SS 
L.Ed. 1501. 

Stock in lien of cash legacy 

Stock accepted by beneficiary in 
lieu of cash legacy which had been 
assented to and placed to benefici¬ 
ary's credit was not acquired by spe¬ 
cific bequest or by will or intestacy 
within statutory exemption, and 
hence beneficiary was entitled to 
measure loss from sale of stock by 
agreed value on date of acceptance 
instead of market value at such date. 
—C. I. R. V. Matheson, C.C.A.Fla., 82 
F.2d 380. 

51. U.S.—Citizens Nat. Bank of 
Kirksville, Mo. v. C. I. R., C.C.A., 
122 P.2d 1011, certiorari denied 62 
S.Ct. 913, 315 U.S. 822, '86 L.Ed. 
1219—^Magruder v. Safe Deposit & 
Trust Co. of Baltimore, C.C.A.Md., 
121 F.2d 981—Flour Mills Co. v. O. 
1. R., C.C.A., 8.2 F.2d 764. 

Variance under different statutes 
Tax for fiscal year ending April 
SO, 1925 should be ascertained by 
adding two-thirds of tax computed 
on entire return according to law of 
1924 to one third of tax on entire 
return ascertained under 1926 law, 
where there was variance in amount 
of loss allowable under respective 
laws due to different treatment of 
depletion.—Sakaba Oil Corporation 
V. C. I. B.. C.C.A.La., 71 F.2di 3*70. 
Separate computation 
I Where separate computation Is to 
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oridinary losses^ and ttie limitation of such losses, 
derived from the sale or exchange of capital as¬ 
sets, to the amount of capital gains plus a specified 
sum, has been held to apply to a stockholder’s loss 
from an investment of stock on liquidation of the 
corporation.^^ Losses from transactions entered in¬ 
to for profit, although not incurred in ‘hrade or 
business,” are allowed only to the extent of the 
gross income not derived from trade or business, 
and, where no such income was earned, no loss may 
be claimed.53 

Under statutory provisions authorizing the deduc¬ 
tion of losses incurred as computed in a certain 
manner, the method specified is exclusive and a 
taxpayer claiming a loss must show that it has 
been computed in the required manner.^'^ Gen¬ 
erally, in determining the amount of a loss, an 
amount sufficient to restore the capital value of 
property existing at the commencement of the pe¬ 
riod under consideration must be withdrawn from 
the gross proceeds.^S The taxpayer may ordinarily 
deduct only the amount by which the sums paid out 


exceeded the amount received in the transaction,^ 
or, in the case of a sale, the difference between th< 
sale price minus expenses and the purchase price o 
the article sold.^*^ Since a taxpayer is under th 
duty to reduce its loss, if possible, its deductible los 
is that which it suffered after the sum which i 
could have received or obtained in the transaction 
has been deducted.^^ A deduction for a loss, base< 
on the difference between accrued liabilities am 
the taxpayer’s inventory of assets, may include onl^ 
liabilities owing at the close of the tax year, wheth 
er or not matured.^^ 

A taxpayer may claim a deduction only for sue] 
items of loss as are provided for in the revenu 
acts,^^ and an item of loss once claimed and de 
ducted is not directly or indirectly again deduct! 
ble.^i In the absence of statutory authority, n> 
deduction may be claimed for a corporation’s ex 
penses of organization, of increasing its capita 
and fees for listing its stock on a stock exchange,® 
for expenses incurred and commissions paid in sell 
ing stock to raise additional capital,®^ for expend! 


ffovernment's interest, capital net 
loss cannot figrure in ^'otlier income*’ 
so as to reduce net income for 1924 
to which partnership income attribu¬ 
table to 1923 is to be added, but 
must be set apart except to take 
twelve and one-half per cent, of it os 
credit on tax—^Westfeldt v. C. I. R., 
C.C.A., 63 F.2d 882, followed in 63 
F.2d 883. 

Value of iiote« 

Where, in computing: Its profit 
when it sold property, taxpayer 
treated notes secured by third mort- 
gag-e as worth their face value, in 
computing its loss on reacquisition 
of the property taxpayer was enti¬ 
tled to use the same value.—Bowles 
Lunch V. U. S., CtCl, 33 F.Supp. 2-36. 

52. U S.—Martin General Agency v. 
C. L R., C.C.A., 101 F.2d 165. 

53. U.S—C. I. R. V. Appleby's Es¬ 
tate, C.C.A., 123 F.2d 700. 

54. U.S.—'Citizens Nat. Bank of 
Kirksville, Mo. v. C. I. R., C C.A., 
122 F.2d 1011, certiorari denied 62 
S.Ot. 913, 31*5 U.S. 822, 86 L.Bd, 
1219—Bowles Lunch v. U. S., Ct. 
CL, 33 F.Supp. 23*5. 

Xioss by instiraaice compaoiy must 
be computed in accordance with In¬ 
ternal Revenue Code, 26 U.S.C.A. § 
204 (b) (6), and similar statutes, to 
obtain deduction therefor.—Pacific 
Employers Ins. Co. v, C. I. R., C.O.A., 
89 F.2d 186. 

55. U.S.—Doyle v. Mitchell Bros. 

Co., Mich., 38 S.Ct. 467, 247 U.S. 
179, 62 L.Ed. 1064—C. I. R. v. 

Speyer, C.C.A., 77 F.2d 824, certio¬ 
rari denied Helvering v. Speyer, 
66 S.qt. 155, 295 U.S. 681, !80 L,Ed. 
449. 


D.C.—^Drier v. Helvering, '72 F.Sd 76, 
63 App.D.O. 2'83. 

Cost or value of property in comput¬ 
ing loss see infra § 309. 

Property acquired before March I 5 
1913 

(1) Under the Revenue Act of 
1918, the basis for computing the 
loss on property acquired before 
March 1, 1913, is the difference be¬ 
tween the value on that date and the 
value on the date of its disposition. 
—Kansas City Southern Ry. Co. v. 
C. I. R., O.C.A., <52 F.2d '372, certio¬ 
rari denied 52 S.Ct. 131, 284 U.S. 676, 
76 L.Ed. 672—Hubiniger v. C. L R., 
C.C.A., 36 F.2d 724, certiorari denied 
New Haven Bank v. Lucas, 60 S.Ct. 
347, 281 U.S. 741, 74 L.Ed. 1156. 

(2) However, it has been held that 
the actual cost is the basis where 
the fair market value on the statu¬ 
tory date exceeded the cost.—Pi¬ 
oneer Cooperage Co. v. C. I. R., C.C. 
A., 53 F.2d 43, certiorari denied Pi¬ 
oneer Cooperage Co. v. Burnet, 52 S. 
Ct. 204, 284 U.S. 686, 76 L.Ed. 679. 

^‘Operating losses sustained after 
March 1, 1913, must be deducted 

from profits realized after that date 
before they can be a taxable profit 
on the sale of the land.”—Hadden v. 

C. 1. R., C.O.A., 49 F.2d 709, 711. 

56. U.S.—U. S. V. Stone Cliff Coal 
& Coke Co,, D.C.W.Va., 6 F.Supp. 
1 . 

D. C.—Fairmont Creamery Corpora¬ 
tion V. Helvering, 89 F.2d. 810, 67 
App.D.C. 66. 

57. U.S.—Sanitary Co. of America 
V. C. I. R., C.C.A., 34 F.2d 439. 

Basis of measuring loss on sale of 
corporate stock see infra § 312. 
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58. U.S.—Messenger Corporation 
Smith, C.C.A.Ind.. 136 F.2d 172. 

Resale or salvage value 

The amount of loss with respect t 
property is usually the difference b€ 
tween the depreciated value of th 
property and its resale or salvag 
value.—S. S. White Dental Mfg. C< 
V. U. S., 65 F.Supp. 117, 102 Ct.G 
115—Mason City Brick & Tile Co. 
Huston, D.C.Iowa, 36 F.Supp. 615. 

59. U.S.—Barde Steel Products Coi 
poration v. C. I. R., C.C.A., 40 F.2 
412, certiorari denied Barde Ste< 
Products Corporation v. Burnet, 5 
S.Ct. '30, 2-82 U.S. 853, '75 L.Ed. 75( 

60. U.S.—Avery v. C. I, R., C.C.A 
84 F.2d 905, certiorari denied 5 
S.Ct. .231, two cases, 299 U.S. 60< 
81 L.Ed. 446, rehearing denied 6 
S.Ct. 430, two cases, 300 U.S. 68( 
81 L.Ed. 888—Martin v. C. I. R 
C.C.A., 61 P.2d 942, certiorari de 
nied 63 S.Ct. 656, 2'89 U.S. 737, 7 
L.Ed. 1485. 

61. U.S.—McLaughlin v. Pacifi 

Lumber Co., Cal., 55 S.Ct. 219, 29 
U.S. 351, 79 L.Ed. 423—Mutus 

Fire Ins. Co. of Germantown v. 1 
S., C.C.A.Pa., 142 F.2d 344, certic 
rari denied 65 S.Ct. 65, 3.23 UJ 
7.29, 89 L.Ed. 585—Burnet ^ 

Riggs Nat. Bank, C.C.A., 57 F.2 
980. 

62. U.S.—Motion Picture Capita 

Corporation v. C. I. R., C.O.A., 8 
F.2d 872. 

63. U.S.—Baltimore & O. R. Co. 

C. I. R., C.C.A., 78 F.2d 460—Slir 
mons Co. v, C. I. R., C.C.A., 3'3 I 
2d 76, certiorari denied Simmon 
Co. V. Lucas, 50 S.Ct. 37, 280 UJ 
688, 74 L.Ed. 537—American Loa 
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tures made by a corporate taxpayer in compromise 
of an action against it,^^ for sums expended for 
professional services rendered in the general exam¬ 
ination and review of operations of certain compa¬ 
nies taken over in a reorganization,^5 or for 
amounts paid on an annuity contract in excess of 
the actual payments received under the contractus 
Since the cash surrender value of an insurance pol¬ 
icy is approximately its cost, no loss may be claim¬ 
ed for the difference between such value and the 
amount of premiums previously paid in by the tax¬ 
payer on the lives of retiring ofEcers.S7 
Attorneys fees and litigation expenses. As a 
general rule, attorney’s fees and other expenses in 
connection with litigation are not deductible under 
the revenue act provisions relating to losses.®^ 
This rule has been applied in the case of litigation 
involving the defense of an action for an account¬ 
ing,S9 defense of a prosecution for violation of 
laWj'^O and an action to break the will of a rela¬ 
tives^ 

§ 291. —— Amortization of Debt Discoimt 
and Expenses 

A corporation making its return on an accrual basis 


may claim a loss for the amount of discount and ex¬ 
penses of sale of issued bonds, amortizable over the life 
of the bonds, and on retirement or redemption of the 
bonds a loss is suffered for the unamortized discount and 
expenses which may be claimed by the issuing corpora¬ 
tion or by a corporation with which it has been genuinely 
merged or consolidated. 

A corporation, by the issuance of bonds, incurs 
a loss to the extent of the expense of issuance 
and the amount of the discount at which the bonds 
are sold*^^ or exchanged,'^3 which it may amortize 
over the period of the life of the bonds if it makes 
its returns on an accrual basis, as discussed infra 
§ 345. Likewise, on the retirement or redemption 
of bonds issued at a discount, the unamortized dis¬ 
count and expenses incurred in connection with the 
issue and sale of the bonds are deductible losses 
available to the issuing corporation;but, where 
the retirement is effected not by payment in cash, 
but by exchange for new bonds, the unamortized 
expenses and discount of the original bonds are at¬ 
tributable to the issuance of the new bonds and 
cannot be deducted as a realized loss until payment 
or redemption of the new bonds, ^5 and, where the 
retirement is effected by an exchange for preferred 


Co. r. Handy, D.C.Del., 16 F.Supp. 
107, affirmed, C.C.A., 9.2 F.2d 74— 
Columbian Nat. Fire Ins. Co. v. U. 
S„ CtCl., 9 F.Supp. 688. 

■64. U.S.—^Hales-Mullaly, Ino. v. C. 
I. R., C.C.A., 131 F.2d *509. 

65. U.S.—Beneficial Industrial Loan 
Corporation v. Handy, C.C-A.Del., 
92 F.2d 74, followed in, C.C.A., 
American Loan Co. v. Handy, 92 
F.2d 7-4. 

60. U.S.—Evans t. Rothensies, C.C. 

A.Pa., 114 F.2d 958. 

Contracts fully performed 
Under annuity contracts the ex¬ 
cess of the cost over the amount re¬ 
ceived by the annuitant is not a de¬ 
ductible loss in computing income 
tax for the year preceding his death 
where the contracts were fully per¬ 
formed during his lifetime, since the 
loss, if any, arose at the time of the 
annuitant's death.—Industrial Trust 
Co. V. Broderick, B.C.R.I., 19 F.Supp. 
961, affirmed C.C.A., 94 F.2d 927, 

certiorari denied 58 S.Ct. 1040, <304 

U. S. 67,2, 62 L.Ed. 1536. 

Payments by corporation 

Where majority stockholder trans¬ 
ferred holdings to corporation in 
consideration of promise to pay an¬ 
nuity of certain amount, corporation 
could not deduct as losses annuity 
payments made after the expiration 
of the period of theoretical expect¬ 
ancy of life.—Steinbach Kresge Co. 

V. Sturgess, B.C.N.J., 33 F.Supp. 897. 

67. U.S.—^London Shoe go. v. C, L 


' R., C.C.A., 80 F.2d 230, certiorari 

denied 56 S.Ct. 747, 298 U.S. 663. 
80 L.Ed. 1388—Century Wood 

Preserving Co. v. C. I. R., C.C.A., 
69 P.2d 967. 

Contra Forbes Lithograph Mfg. Co. 
V. White, D.C.Mass., 42 P.2d 2‘87. 

68. U.S.—Hales-Mullaly, Inc. v. C. 

I. R., C.C.A., 131 F.2d 509—Crow¬ 
ley V. C. I. R., CC.A., 89 F..2d 715. 

69. U.S.—^Kornhauser v. U. S., Ct. 
Cl., 48 S.Ct. 219, 276 U.S. 14'5, 72 
L.Ed. '505—Squier v. U. S., D.C.N. 

J. , 20 F.Supp. 917. 

70. U.S.—Burroughs Bldg. Materi¬ 
al Co. V. C. I. R., C.C.A., 47 F.2d 
178. 

71. U.S.—Merriman v. C. I. R., C.C. 
A., 55 F.2d 879. 

72. U.S.—^Helvering v. Union Pacif¬ 
ic R. Co., 55 S.Ct. 165, 293 U.S. 282, 
79 L.Ed. 363—Hummel-Ross Fibre 
Corporation v. C. I. R., C.C.A,, 79 
F.2d 474. 

Cost of issuing and redeeming secur¬ 
ities as a deductible expense see 
supra § 262. 

Bonds Issued prior to 1913 

(1) Principle which justifies 
spreading of discount over life of 
bonds issued after 1909 is applica¬ 
ble to earlier issues which mature 
after enactment of income tax legis¬ 
lation; hence, taxable year is on 
equality with taxable years 1920 and 
193.3.—New York Cent R. Co. v. C. I. 
R., C.C.A., 79 F.2d 247, certiorari de¬ 
nied 66 S,Ct 370, 396 U.S. 653, 80 
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L.Ed. 465 and Helvering v. New 
York Cent R. Co., 56 S.Ct. 370, two 
cases, 296 U.S. 653, 80 L.Ed. 465. 

(2) Railroad company was enti¬ 
tled to deduct from its taxable In¬ 
come for commissions, as well as 
discounts, on sales of its bonds be¬ 
fore 1913, amortized over life of 
bonds.—Union Pac. R. Co. v. C. I. 
R, C C.A., 69 F.3d 67, modified on 
other grounds and rehearing denied 
69 F.2d 966, affirmed Helvering v. 
Union Pac. R Co., 55 S.Ct 165, 293 
U.S. 282, 79 L.Ed. 363. 

73. U.S.—American Smelting & Re¬ 
fining Co. V. U. S., C.C.A.N.Y., 130 
F.2d 883. 

Bonds for stock 

Taxpayer had burden of showing 
that exchange of bonds for stock 
was required to be made at a dis¬ 
count.—^American Smelting & Re¬ 
fining Co. V. U. S., supra. 

74. U.S.—Great Western Power Co. 
of California v. C. I. R., 56 S.Ct. 
576, .297 U.S. 543. 80 L.Ed. 8'53— 
General Gas & Electric Corpora¬ 
tion V. C. I. R., C.C.A., 98 F.2d 561, 
reversed on other grounds 59 S.Ct. 
638, 306 U.S. 530, 83 L.Ed. 964. 
Premium paid in retiring corpo¬ 
rate bonds may be a loss only under 
statute relating to deductibility of 
corporate losses.—Jewel Tea Co. v. 
U. S., C.C.A.N.T., 90 F.2d 451, 112 A. 
L.R. 1182. 

75. U.S.—Great Western Power Co. 
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stock of the same par value, there is no deductible 
lossj® 

The deduction for unamortized debt discount and 
expenses on the retirement of bonds may be claim¬ 
ed by a successor corporation, which, through mer¬ 
ger or consolidation, has carried forward the cor¬ 
porate identity of the issuing corporation and has 
succeeded by operation of law to its rights and lia¬ 
bilities but a transfer or sale of property of the 
issuing corporation without a merger or consoli¬ 
dation with a corporation which assumes payment 
of the bonds does not entitle the successor corpo¬ 
ration to the deduction.^S 

§ 292. - Business Becoming Unlawful 

A loss of profits due to the taxpayer's business be¬ 
coming unlawful cannot be deducted in computing net 
income. 


A loss of profits caused by the taxpayer’s busi¬ 
ness bein^ destroyed because of its becoming un¬ 
lawful cannot be deducted in computing income 
tax,*^^ such as a loss of profits from the operation 
of a liquor business due to a loss of a license to 
sell liquor because of national prohibition nor, 
in such a case, can the taxpayer deduct the value 
of liquor which he gave away when the War Pro¬ 
hibition Act, 40 United States Statutes at Large 
page 1046, became effective. 

§ 293. - Capital Expenditures 

Capital expenditures are not deductible as losses In 
computing net income. 

Capital expenditures are not deductible as losses 
in computing net income.^^ Such expenditures in¬ 
clude those made as additional capital investments^ 
or for new buildings or structures or permanent im- 


of California v. €. I. R., >56 S.Ct. 
.678, 297 U.S. 54'3, 80 L.Ed. 853. 

76. U.S.-~Chicag-o, R. I. & P. Ry. 
Co. V. C. I. R.. C.C.A., 47 F.2d 990, 
certiorari denied 52 S.Ct. 7, 284 
TJ.'S. 618, 76 L.Ed. 5^7. 

77. U.S.—Helvering- v. Metropolitan 
Edison Co., 69 S.Ct. ■6'34, 306 U.S. 
522, S3 L.Ed. 957—^American Gas & 
Electric Co. v. C. L R., C.C.A., 8'5 

E, 2d 527—^New York Cent. R. Co. 
V. C. I. R., C.C.A., 79 F.2d 247, cer¬ 
tiorari denied 56 S.Ct. 370, 296 U.S. 
653, 80 L.Ed. 465, and Helvering- v. 
New York Cent R- Co., 56 S.Ct 
t370, two cases, 296 U.S. 6'53, 80 L. 
Ed. 465—^Western Maryland Ry. 
Co. V. C. I. R., C.C.A,, 33 F..2d 695>— 
American Gas & Electric Co. v. U. 
,S., CtCl., 17 F.Supp. 1-51. 

Prior ded-action of discotmt 

Whether consolidated company 
was entitled to deduct in each of 
taxable years discount on bonds of 
predecessor companies which were 
merged to form company depended 
on whether such companies, after 
charging discount of bonds to profit 
and loss for year in which bonds 
were issued, thereafter deducted dis¬ 
count in issuing company’s return of 
net income.—New York Cent. R. Co. 
V. C. I. R., C.G.A., 79 F.2d 247, cer¬ 
tiorari denied 56 S.Ct 370, 296 U.S. 
653, -80 L.Ed. 465, and Helvering v. 
New York Cent. R. Co., 66 S.Ct '370, 
two cases, 296 U.S. 653, 80 L.Ed. 465. 

78. U.S.—Helvering v. Metropolitan 
Edison Co., 59 S.Ct 634, 306 U.S. 
■622, 83 L.Ed. 957—^American Gas & 
Electric Co. v. C. I. R., C.C.A., 85 

F. 2d 527—^American Gas & Electric 
Co. V. U. S., CtCL, 17 F.Supp. 161. 

D.C.—Tumer-Farber-Love Co. v. 

Helvering, 68 F..2d 416, 62 App.D.C. 
369. 

79. U.S. — Hotel Wisconsin Realty 
Co, V, c; I. R., C.C.A., 47 F.2d 842. 


80. U.S.—Renziehausen v. Lucas, 50 
S.Ct 156, 280 U.S. 3'87, 74 L.Ed. 
501—Clarke v. Haberle Crystal 
Springs Brewing Co., N.Y., 50 S. 
Ct 155, 280 U.S. 684, 74 L.Ed. 498 
—Hotel Wisconsin Realty Co. v. C. 
I. R., C.C.A., 47 F.2d 842.' 

Under Revenue Act of 1918 §§ 202 

(a), ,234 (a) it was held that, where 
president issued proclamation pro¬ 
hibiting manufacture of near beer 
after Dec. 1, 1918, thus rendering 
unmarketable taxpayer’s contract 
giving it exclusive agency for sale of 
certain near beer, taxpayer was en¬ 
titled to deduct value of contract 
charged on books as loss in 1918, al¬ 
though proclamation was rescinded 
March 4, 1919, and taxpayer subse- 
auently sold agency contract.—U. S. 
V. Hardy, C.C.A.W.Va., 74 F.2d 841. 

81. U.S.—Hotel Wisconsin Realty 
Co. V. C. I. R., C.C.A., 47 F.2d 842. 

82. U.S.—B. W. Edwards & Son v. 
Clarke, D.C.N.Y., 29 F.Supp. 671. 

Capital expenditures generally see 
supra '§ 153. 

Capital expense of consolidated 
corporation has been held not de¬ 
ductible as a loss on ground that 
corporation was thereby dissolved, 
where corporation’s certificate of in¬ 
corporation -provided that any con¬ 
solidation or merger should not be 
deemed liquidation, dissolution, or 
windmg-up of corporation.—Benefi¬ 
cial Industrial Loan Corporation v. 
Handy, D.C.Del., 16 F.Supp. 110, af¬ 
firmed, C.C.A., 92 F.2d 74, followed in 
American Loan Co. v. Handy, C.C.A., 
92 F..2d 74. 

Cost of drilling oil well is nonde- 
ductible capital investment, where 
interest in land was conveyed to oil 
company in consideration of compa¬ 
ny’s proceeding to drill oil well on 
each tract.—U. S. v. Sentinel Oil Co., 
C.C.A.Cal,, 109 F.2d 854, certiorari 
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denied Sentinel Oil Co. v. U. S., 69 
S.Ct. 1095, 310 U.S. 645, 84 L.Ed. 
1412. 

83. U.S.—Jenkins v. Bitgood, C.C.A. 
Conn., 101 F.2d 17, certiorari de¬ 
nied 59 S.Ct. 10'33, 307 U.S. 636, S3 
L.Ed. 1518, motion denied 60 S.Ct. 
257, 30'S U.S. 638, 84 L.Ed. 530. 

D.C.—Bermont Oil Co. v. Helvering, 
91 F.2d 710, 67 App.D.C. 256. 

A stockholder's voluntary pay» 
meats for advertising of real estate 
of the corporation, being a capital 
investment which might enhance the 
value of his stock, is not deductible 
from stockholder’s income as “loss¬ 
es.”—Mastin v. C. L R., C.C.A., 28 
F..2d 748. 

Bank director's purchase of de¬ 
preciated securities from bank at 
price in excess of market value for 
purpose of making up deficiency in 
bank’s impaired capital constituted 
for tax purposes an “additional cap¬ 
ital investment” for protection of di¬ 
rector’s stock investment.—Jenkins 
V. Bitgood, C.C.A.Conn., 101 F.2d 17, 
certiorari denied 59 'S.Ct. 1033, 307 
U.S. 636, 83 L.Ed. 1518, motion de¬ 
nied 60 S.Ct. 267, '308 U..S. 638, 84 
L.Ed. 530. 

Cost of eliminating competition is 
not deductible as a loss.—Newspaper 
Printing Co. v. C. I. R., C.C.A., 66 F. 
2d 125. 

Excess cost of building on contract 
tor's default 

U.S.—^Wadsworth Mfg. Co. v. C. L 
R., C.C.A., 44 F.2d 762. 
TTnamortized portion of payment 
for unexpired lease is not deductible 
from purchaser’s taxable income as 
loss for year in which he purchased 
fee, being part of his capital Invest¬ 
ment.—^Herzberg v. Alexander, D.C. 
Okl., 5 F.Supp. 364, 
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provements or betterments made to increase the 
valne of the property or estate,and this rule ap¬ 
plies notwithstanding the improvement is construct¬ 
ed on municipal property and may be ordered re¬ 
moved at any time.^^ A trustee’s payments for 
the maintenance of beneficiaries under the deed of 
trust, pursuant to a subsequent agreement whereby 
the trustee received certain stock and property, 
have also been held to be payments for capital as¬ 
sets.®^ 

§ 294. - Contributions to Restore Solven¬ 

cy 

A loss sustained by a taxpaying stockholder by his 
contribution to a fund to restore the company’s solvency 
is usually a deductible loss. 

Under the provisions of the Internal Revenue 
Code, 26 U.S.C.A. § 23 (e), and similar statutes, al¬ 
lowing deductions for losses sustained by individu¬ 
als, not compensated by insurance or otherwise, if 
incurred in any transaction entered into for profit, 
a loss sustained by a taxpayer stockholder who has 
contributed to a fund to restore the company’s sol¬ 
vency, under an agreement that any excess of mon¬ 
eys realized and of profits earned in liquidating cer¬ 
tain assets should, from time to time, be paid to 
the contributors in proportion to the amounts con¬ 
tributed, is a deductible loss,^'^ and, if a taxpayer 
who has made such a contribution later received his 
share of certain assets as reimbursement, his loss is 
the difference between the amount of his contribu¬ 


tion and the amount he so receives.®^ However, a 
contribution by taxpayers, who own substantially 
all of the stock, to a corporation to recoup it for a 
loss sustained by a depreciation in the value of a 
contract assigned by the taxpayers in payment of 
capital stock is not a deductible loss;^^ and where 
a principal stockholder, in order to protect the com¬ 
pands solvency, releases a debt due him by the 
company and takes a pledge of the remaining stock, 
he is not entitled to a deduction for the difference 
between the company’s assets and the debt released, 
if the cost of his stock is not shown.^o It also has 
been held that a corporate stockholder is not enti¬ 
tled to a deduction on account of preferred stock 
surrendered for the purpose of reducing a deficit 
of the corporation, where the value of its remain¬ 
ing stock is thereby enhanced, and the transaction 
merely worked a reorganization of the corpora- 
tion.9^ An assessment paid by a stockholder on his 
shares for the purpose of repairing the company’s 
capital, is not a deductible loss.92 

§ 295. - Demolition or Removal of Build¬ 

ings or Other Structures 

A loss caused by the demolition or removal of a 
building or structure on improved property Is deductible 
only where the property was acquired without any In¬ 
tention of such demolition or removal. 

Under the provisions of the Internal Revenue 
Code, 26 U.S.C.A. § 23 (e), and similar statutes, for 
the deduction of losses sustained during the tax- 


04, TJ.S.—Whitney v. €. I. R., C.C. 

A., 73 F.2d -589—Anahma Realty 

Corporation v. C. I. R., 'C.C.A., 42 

P.2d 128, certiorari denied Anahma 

Realty Corporation v. Burnet, 51 

S.Ct. 31, 282 U.S. 854, 75 L.Ed. 756. 
Iixpenditnres held capital expendi- 
tures or improvements 

(1) Expenditures for extensions to 
existing* structures designed to in¬ 
crease production or facilitate prof¬ 
its.—E. W, Edwards & Son v. Clarke, 
D.C.N.T., 29 RSupp. 671. 

(2) Ehies and charges paid by 
member of stock exchange.—^Whit¬ 
ney V. C. I. R., C.C.A., 73 F.2d 589. 
85. U.S.-—E. W. Edwards & Son v. 

Clarke, D.C.N.T., 29 RSupp. 671. 
Toimels constructed on city proper¬ 
ty 

Fact that tunnels constructed to 
connect buildings in which a taxpay¬ 
er conducted a department store 
business were constructed on prop¬ 
erty belonging ^to city and could be 
ordered removed at any time did not 
preclude expenditures representing 
cost of constructing such tunnels 
from constituting “capital expendi¬ 
tures,” as respected calculation of 
lacome taxes, especially where tun¬ 


nels were constructed with expecta¬ 
tions that, barring unexpected 
events, they would exist for an in¬ 
definite period.—E. W, Edwards & 
Son V. Clarke, supra. 

06. U.S.—^Tklastin v. C. I. R., C.C.A., 
28 P.2d 748. 

87. U.S.—Porter v. C. I. R., C.C.A., 

39 P..2d 360, reversed on other 

grounds 51 S.Ct. 416, 283 U.S. 230, 
7‘5 KEd. 996—Houston v. C. I. R, 
C.C.A., 39 P.2d '351, reversed on 
other grounds 51 S.Ct. 413, 2B<Z U. 
S. 22*3, 7*5 L.Ed. 991—Jenkins v. 
Smith, D.C.Conn., 21 P.Supp. 433, 
reversed on other grounds, C.C.A., 
■99 R2d *8.37. 

SurreiLder of stock 

(1) A taxpayer may be allowed a 
deduction for corporate stock sur¬ 
rendered as compensation to new 
corporation manager to prevent 
threatened bankruptcy proceedings. 
—C. I. R. V. Wright, C.C.A., 47 R2d 
871. 

(2) Where a corporate taxpayer, 
holding stock in another corporation, 
surrendered part of stock to invest¬ 
ment bankers to induce bankers to 
refinance such other corporation and 
did not, at the time, receive therefor 
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any tangible or definite consideration 
of determinable value, taxpayer, for 
income tax purposes, sustained a de¬ 
ductible “loss” measured by actual 
cost of stock surrendered.—Peabody 
Coal Co. V. U. S., OtJCL, 8 RSupp. 
845. 

(3) The deductible loss from such 
a surrender may be represented by 
the difference between value of stock 
when surrendered, and March 1, 
191*3, value.—C. I. R. v. Wright, C.C. 
A., 47 F.2d 871. 

88. U.S.—^Houston V. C. I. R., C.O.A., 
39 F.2d 351, reversed on other 
grounds '51 S.Ct. 413, 283 U.-S. 223, 
75 U.Ed. 991. 

89. U.S.—Burns v. C. I. R., C.C.A. 
Fla., i31 F..2d 399, certiorari denied 
Burns v. Lucas. SO S.Ct. 25, 280 
U.S. *564, 74 L.Bd. 618. 

90. U.S.—In re Bell, B.C.Pa., -34 R 
2d 677, modified on other grounds, 
C.C.A., Jarvis v. Heiner, .39 F.2d 
361. 

91. D.C.—^Klstler v. Burnet, 68 F.2d 
687, 61 App.D.C. 135. 

92. U.S.—First Nat. Bank Y. C L 
B., C.G.A.. 46 R2d 283. 
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able year and not compensated for by insurance or 
otherwise, a taxpayer who has acquired improved 
property without any intention of demolishing or 
removing buildings or structures thereon is entitled 
to a deduction for the loss which accrues from the 
removal of a building or structure which it becomes 
proper or necessary for him to remove,for the 
year in which the demolition or removal takes 
place,if there is a definitely ascertained base on 
which to calculate the loss.^^ The value allocated 
to the buildings when purchased, and the fact that 
they were producing a fair return on the allocated 
value, are immaterial in determining whether the 
undepreciated value of the buildings at the time 
of demolition is deductible.®^ 

On the other hand, if the property was acquired 
with the intention of removing a building or struc- 
ture thereon, as for the purpose of erecting a new 
building or structure, no deduction will be allowed 
for a loss accruing from such removal.®^ So also, 


under the provision permitting deductions for loss¬ 
es incurred in the taxpayer’s trade or business, or 
in a transaction for profit, a deduction cannot be 
taken for the demolition of a building which had 
not been used in the taxpayer’s business and had 
produced no profit but the depreciated value of 
structures demolished to make way for the erec¬ 
tion of a new building may be added to the cost 
basis of the new building.®® 

§ 296. - Depreciation in Value 

A depreciation in the value of undisposed of property, 
due merely to shrinkage or fluctuation, usually is not a 
deductible loss. 

The income tax laws do not allow for a loss 
from depreciation in value until it is realized by a 
sale,i and accordingly as long as the property re¬ 
mains in the ownership of the taxpayer a deduc¬ 
tion usually cannot be claimed for a loss due to a 
mere shrinkage or fluctuation in the market value of 
the property,2 such as a shrinkage in the market 


93. XJ.S.—^Providence Journal Co. v. 
Broderick, C.C.A.R.I., 104 F.2d $14. 

Xioss lieia deducti'tale for demolition, 
or removal 

(1) Of building which had no use¬ 
ful value.—National Industrial Alco¬ 
hol Co. V. C. I. Rm 38 F.2d TUS, 59 
App.D.C. 234, affirmed Burnet v. Na¬ 
tional Industrial Alcohol Co., 51 S.Ct. 
265, 232 U.S. 646, 7*5 L.Bd. 692. 

(2) Of rented buildings in expec¬ 
tation of government’s construction 
of building on land,—Ingle v. Gage, 
P.C.N.T., <52 F„2d T38. 

(3) Of structures unsuitable for 

further use.—Young v, C. I. R., C.C. 
A., 59 F2d 691, certiorari denied 

53 S.Ct. 116, 287 U.S. 662, 77 L.Bd. 
5&3. 

94. U.S.—Citizens Nat. Bank of 
Kirksville, Mo. v. C. I- R., C.C.A., 
122 P.2d 1011, certiorari denied 62 
S.Ct. 91*8, 315 U.S. &22, 86 U.Ed. 
1219-—Ingle v. Gage, D.C.N.T., 62 
F.3d 738. 

Year or period in which loss deducti¬ 
ble in general see infra §§ 337-347. 

95. U.S.—Citizens Nat. Bank of 
Kirks ville. Mo. v. C. I. R., C.C.A., 
122 P.2d 1011, certiorari denied 62 
S.Ct. 913, 315 U.S. 82.2, 86 L.Ed. 
1219. 

Xioss to life tenant’s interest 
Where bank purchased life ten¬ 
ant’s interest in building in consid¬ 
eration of stipulated monthly pay¬ 
ments for life, and building was de¬ 
molished, cost of the building as ba¬ 
sis for determimng loss could not be 
ascertained until after life tenant's 
death, and hence bank could not, in 
computing taxable income, use mar¬ 
ket value of building as a cost basis 
and deduct that portion of payments 
made to life tenant in particular 


year which was attributable to life 
tenant’s interest in the building.— 
Citizens Nat. Bank of Kirks ville, 
Mo., V. C. I. R., supra. 

96. U.S.—Providence Journal Co. v. 
Broderick, C.C.A.R.I., 104 F.2d 614. 
The fair market value of the prop¬ 
erty furnishes no basis for determin¬ 
ing loss sustained by the destruction 
of property.—Citizens Nat. Bank of 
Kirks ville, Mo. v. C. I. R., C.C A., 122 
F.2d 1011, certiorari denied 62 S.Ct 
91'3, 216 U.S. '82.2, 88 L.Ed. 1219. 

97. U.S.—Providence Journal Co. v. 

Broderick, C.C.A.R.L, 104 P.2d 614 
—Smith Real Estate Co. v. Page, 
C,C.A.R.I., 67 F.2d 462—Liberty 

Baking Co. v. Heiner, C.C.A.Pa., 37 
F.2d 70i3. 

TTnder lease 

(1) A lessor agreeing to the demo¬ 
lition of a building and the erection 
of a new building under a ninety- 
nine year lease is not entitled to an 
immediate deduction for the value 
of the building demolished, but the 
amount should be capitalized and 
exhausted ratably over the term of 
the lease.—Spinks Realty Co. v. Bur¬ 
net, >62 F.2d 860, 61 App.D.C. 821, 
certiorari denied Spinks Realty Co. 
V, a L R., 54 S.Ct. 6‘3, .290 U.S. 636, 
78 L.Ed. 653. 

(2) Where taxpayer at time of 
purchasing land intended to demol¬ 
ish old buildings thereon when leas¬ 
es expired in order that it might 
erect a new building, the undepre¬ 
ciated value of old buildings at time 
of demolition thereof did not consti¬ 
tute a deductible loss in computing 
income tax.—Providence Journal Co. 
V. Broderick, C,C.A.R.L, 104 P.2d 
614. 


(3) Undepreciated value of build¬ 
ings demolished by lessee under 
lease calling for lessee’s demolition 
of old and erection of new buildings 
is not deductible as loss, from les¬ 
sor’s income for taxable year in 
which demolition was completed.— 
Smith Real Estate Co. v. Page, D.C. 
R.I., 60 P.2d 592, affirmed, C.C A., 6'7 
P.2d 462—Anahma Realty Corpora¬ 
tion V. C. I. R., C.C.A., 42 P.2d 128, 
certiorari denied Anahma Realty 
Corporation v. Burnet, 51 S.Ct. 31, 
282 U.S. 854, 75 L.Ed. 7'56. 

98. U.S.—C. I. R. V. Appleby’s Es¬ 
tate, C.C.A., 123 P.2d 700. 

99. U.S.—C. I. R. V. Appleby’s Es¬ 
tate, supra, 

1. U.S.—^Weiss V. Wiener, Ohio, 49 
S.Ct 337, 279 US. 33.3, 73 L.Bd. 
720—Pulton Oil Co. v. O. I. R., C. 
C.A., 181 F.2d 330. 

Xiosses from depreciation general¬ 
ly should be postponed until disposal 
of the property.—Hextell v. tiuston, 
D.C.Iowa, 28 F.Supp. 621, appeal 
dismissed, C.C.A., Huston v. Hextell, 
107 P.2d 1016. 

2. U.S.—U. S. V. S. S. White Dental 

Mfg. Co., 47 S.Ct '598, 274 U.S. 
398, 71 L.Ed. 1120—0. I. R. v. Mc¬ 
Carthy, CC.A., 129 F.2d 84—Ewing 
Thomas Converting Co. v. Mc- 
Caughn, O.C.A., 43 P..2d 603— 

Brooks V. U. S., D.C.Pa., 32 F. 
Supp. 158. 

Depreciation, depletion, obsolescence, 
and exhaustion generally see In¬ 
fra §§ 3&3-367. 

BepreciaMon in value of loan not 
repaid or settled during year is not 
deductible as “loss” from gross in¬ 
come.—Haviland v. Edwards, D.C.N. 
T., 15 P.2d 445, affirmed, C.C.A., 20 
P.2d 905. 
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value of stock or securities;® and the difference 
between the price paid for property and its market 
value in a later year affords no basis for determin¬ 
ing deductible loss while the taxpayer still retains 
ownership of the property.^ However, it has been 
held under the Internal Revenue Code, 26 U.S.C.A. 
§ 41, and similar statutes, that, although a depreci¬ 
ation in value is not an actual realized loss, it may 
be allowed as a deductible loss where it will be 
more equitable to do so.® 

g 297. - Discharge of Debt 

A taxpayer may be entitled to a deduction for a loss 
which he has sustained by his discharge of a debt. 

Under the provision of the Internal Revenue 
Code, 26 U.S.C.A. § 23 (k), and similar statutes, 
authorizing a deduction for bad debts, a taxpayer 
may be entitled to a deduction for a loss which he 
has sustained by his discharge of the debt of an¬ 
other;® but such deduction cannot be made where, 
although assumedly paying the debt of another, the 
taxpayer is in fact discharging his own indebted¬ 
ness.'^ A loss from the sale of securities, which 
has become an obligation by the taxpayer to his 
broker, may be deducted as a loss only after he 
has actually discharged it.* A corporate taxpayer, 
however, cannot deduct as loss the amount which 
it has paid in settlement of an indebtedness, al¬ 
though it charged such indebtedness off its books 
as not owing and accounted therefor as income in 
a preceding tax year.® 


If the taxpayer owes several debts to the same 
creditor and makes a payment without designating 
the debt on which the payment is to be applied, and 
he is on a cash accounting basis, a claim for a 
deduction of the amount of his payments from 
gross income for certain years, made several years 
after the payment is made, cannot be construed as 
an allocation of the payment on a particular in¬ 
debtedness.^® 

§ 298. —- Distributions in Liquidation of 
Corporations 

A Joss which results to a creditor or stockholder of a 
corporation from a distribution in liquidation of such cor¬ 
poration is usually held a deductible loss. 

On the liquidation of a corporation, a loss there¬ 
from which is sustained by a creditor of the corpo¬ 
ration^^ or by a stockholder,including a majori¬ 
ty stockholder,!* is recognized as a deductible loss 
for income tax purposes. Under the provisions of 
the Internal Revenue Code, 26 U.S.C.A. § 115 (c), 
in connection with §§ 111, 112, and similar stat¬ 
utes, providing that amounts distributed in com¬ 
plete liquidation of a corporation shall be treated 
as full payment in exchange for stock and that 
amounts distributed in partial distribution shall be 
treated as in part or full payment, and stating how 
a resulting loss to the distributee shall be deter¬ 
mined, and to what extent it shall be recognized, 
a stockholder’s loss from a distribution in liqui- 


Depreclatloa of foreigm ftiud 

It has been held that a corpora¬ 
tion doing business in France was 
entitled to deduction from gross in¬ 
come for losses from shrinkage in 
French assets in terms of dollars 
because of continued depreciation in 
value of franc.—Frederick Victor & 
Achelis v. Salt’s Textile Mfg. do., D. 
aConn., 26 F.2d 249. 

3. U.S.-—Rassieur v. O. I. K„ C.O.A., 
129 P..2d 820—Dresser v. U. S., Ct. 
CL, '55 F.2d 499—Franklin Pioneer 
Corp. V. Glenn, D.C.Ky., 61 F.Supp. 
422—First Nat. Bank of Minneapo¬ 
lis V. U. S., D.C.Mmn., 68 F.Supp. 
425. 

D.C.—First Sav. Bank of Ogden r. 
Burnet, 53 F.2d 919, 60 App.D.C. 
307, 82 A.L..R. 5-49. 

Shrinkage in value of foreign ex¬ 
change cannot be deducted by income 
tax payer.—Tsivoglou v. U. S., C.C.A. 
Mass., ’31 P.2d 706—^Haviland v. Ed¬ 
wards, C.C.A.N.Y., ,20 F.2d 

Beduetion from income taac of cor¬ 
poration for loss sustained cannot be 
claimed for mere shrinkage In value 
of stock in another corporation.— 
Royal Packing Co. v. C. I. R., C.C.A., 
22 P.2d 636. 

4. XT.S.—^Warren Service Corpora¬ 


tion V. C. I. R., C.C.A., 110 P.2d 
723—Franklin Pioneer Corp. v. 
Glenn, D.C.Ky., -61 F.Supp. 422. 

5. U.S.—U. S. Industrial Alcohol 

Co. (West Virginia) v. Helvering, 
C.C.A., 137 F.2d 611. 

In case of depreciation of steel 
drums used to ship alcohol, there 
was no actual “realized loss” until 
drums were scrapped, although they 
would not fetch as much on sale as 
new drums.—U. S. Industrial Alco¬ 
hol Co. (West Virginia) v. Helver¬ 
ing, supra. 

0. U.S.—Thomas v. U. S., 18 F.Supp. 
942, '85 Ct.Cl. 313. 

Deduction for worthless debts in 
general see infra §§ 321-t329. 

As loss and not debt 

Corporation’s expenditure of mon¬ 
ey on account of assumption of note 
for insolvent company is a “loss” 
rather than “debt” for income tax 
purposes.—Bums Mfg. Co. v. C. I. R., 
C.C.A., '59 F.2d 504. 

7. U.S.—Dexter v. C. I. R., C.C.A., 
'99 F.2d 769. 

Partnership indebtedness 
U.S.—Gwathmey v. C. I. R., C.C.A., 
76 F.2d 764. 

8. U.S.—^Poge v. Rhode Island Hos¬ 


pital Trust Co., C.C.A.R.I., 88 F.2d 
192, 121 A.L.R. 693, 

9. U.S.-—U. S. V. Little War Creek 

Coal Co., C.'C.A.W.Va., 104 F.2d 

483. 

10. U S.—Dexter v. C. I. R., C.C.A., 
99 P.2d 769. 

11. U.S.—Glenn v. Courier-Journal 
Job Printing Co., C.C.A.Ky., 127 F. 
2d 820. 

12. U.S.—Stamler v, C. I. R., C.C. 
A., 145 F.2d 37—Malone v. C. I. 
R., C.C.A.Fla., 128 F.2d 967—Glenn 
V. Courier-Journal Job Printing 
Co., C.C.A.Ky., 127 P.2d S20—Kelly 
V. C. I. R., 'C.C.A.. 97 F.2d 915. 

13. U.S.—Mathews v. -Squire, D.C. 
Wash., '59 F.Supp. !827. 

Distribution to sole corporate stock¬ 
holder 

Where corporate taxpayer sold all 
its shares to another corporation 
which caused corporate taxpayer to 
execute bill of sale to all its person¬ 
al property and assets to Its sol© 
corporate stockholder, the transac¬ 
tion represented a distribution of as¬ 
sets by corporation to its sole stock¬ 
holder on which no loss accrued.—U. 
S. V. Gendron Wheel Co., 'C.C.A.Ohlo, 
100 F.2d 67. 
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dation of tlie corporation is deducted on the same 
basis as a‘loss from a sale or exchange of stock.^^ 
Such a loss is sustained where, on the liquidation of 
a corporation, a stockholder receives less for his 
stock than it cost him,i5 or less than its value as of 
March 1, 1913, if it was acquired before that date,^® 
and is deductible as a capital loss rather than as an 
ordinary loss.^7 

Such a deduction, however, can be claimed only 
where the transaction under which the distribution 
was made was a complete or partial liquidation^^ 
and only where there was an actual distribution to 
the stockholder in liquidation of the corporation, 
by whatever means accomplished but it has 
been held that a loss resulting through ownership 
in a corporation being liquidated is not deductible 
where it appears that a further liquidating dividend 
will be received.^® A liquidation of one corpora¬ 
tion and the reorganization of a new corporation 
may have the effect of establishing a deductible 
lossj^i although the interests in the new corpora¬ 
tion are the same as they would have been in a re¬ 


organized corporation in which such losses were not 
established and recognized.22 

Corporate taxpayer. A loss sustained by a cor¬ 
porate taxpayer, which holds the stock of another 
corporation, on the liquidation of such corporation 
has been held to be a deductible loss;23 and al¬ 
though the Internal Revenue Code, 26 U.S.C.A. § 
112 (b) (6), provides that no loss will be recognized 
on the receipt by a corporation of property distribut¬ 
ed in complete liquidation of another corporation, 
if such liquidation was made after December 31, 
1935, a loss may be claimed notwithstanding the 
liquidation came to an end after that date, if part 
of the distribution had been made prior thereto.24 

§ 299- - Expenses as Losses 

Ordinary and necessary expenses in carrying on a 
trade or business, for which no compensation is re¬ 
ceived, are usually deductible as losses. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 23, and similar statutes, a taxpayer may deduct 
as losses all ordinary and necessary expenses paid 


14. U.'S.—Helverin^ v. Chester N. 
Weaver Co., Cal., 59 S.Ct. 18>o, ‘305 
U.S. 293, 83 L.Ed. 180—White v. 
U. S., CtCL, 59 S.Ct. 179, 305 U.S. 
,281, 83 L.Ed. 172. 

The recognition regnired of losses 
to stockholders on liauidations is the 
same as that accorded to losses on 
sales of property under the general 
provisions of the code and is subject 
to the same restrictions.—^White v. 
U, S., supra. 

Statutes applicable 

In determining whether taxpayer 
could deduct losses sustained when 
he was paid a liquidating dividend, 
special statutes with respect to the 
particular situation and not a gen¬ 
eral statute relating to losses from 
sales or exchanges were applicable, 
since liquidating dividend was not a 
‘'sale or exchange.”—Chester N. 
Weaver Co. v. C. I. R., O.C.A., 97 F. 
M 31, reversed on other grounds -59 
S.Ct. 185, 50‘5 U.S. 293, 83 L.Ed. 180. 

15 . U.S.—Kelly v. C. I. R., O.C.A., 97 
F.,2d 915—^Northwest Bancorpora- 
tion V. C. I. R., C.C.A., 88 F.2d 29’3 
—Burnet v. Riggs Nat. Bank, C.C. 
A., 57 F.2d 980. 

Assets received equal to cost of 
stock 

U.S.—Helvering v. Security 'Savings 
& Commercial Bank, C.C.A., 72 P. 
2d 874. 

16. U.S.—Whitney Realty Co. v. C. 
I. R., CC.A., 80 F.2d 429, certio¬ 
rari denied 66 S.Ct. 834, 298 U.S. 
668, 80 L.Ed. 1392, 

17. U.S.—Stamler v. C L R., C.aA., 


145 F.2d '37—Malone v. C. I. R., C. 
C.A.Pla., 128 P,2d 967. 

Capital loss or ordinary loss in gen¬ 
eral see supra § 286. 

Partial liquidatioa 

U. S.—Henderson v. U. S., C.C.A.Pa., 
105 P.2d 461—Kelly v. €. I. R., O.C. 
A,, 97 F.2d 915. 

Nothing distributed 

Loss to stockholder of bankrupt 
corporation, in liquidation of which 
nothing was distributed to stock¬ 
holders, is not deductible from his 
capital gain on sales of other stock 
as “capital loss.”—^Echols v. C. I. R., 

C. C.A., 61 F.2d 191. 

Under Rev.Act 1933 § 101, and sim¬ 
ilar statutes, such a loss could not 
be deducted where the stock was 
held for less than two years, and 
there were no gams against which 
the loss could be offset.—^Helvering 

V. Chester N. Weaver Co., Cal., 59 
S.Ct. 185, 305 U.S. 293, 83 L.Ed. 180. 

18. U.S.—^Whitney Realty Co. v. C. 
I. R., C.C.A., 80 F.2d 429, certiorari 
denied 56 S.Ct 834, 298 U.S, 668, 80 
L.Ed. 1392. 

Transactions held not liquidations 
U.S.—Whitney Realty Co. v. O. I. R., 
supra. 

D. C.—^Heilman v. Helvering, 68 F.2d 
763, 6.3 App.D.C. 18. 

19. U.S.—Whitney Realty Co. v. C. 
I. R., C.C.A., 80 P.2d 429, certio¬ 
rari denied 56 S.Ct 8‘34, 298 U.S. 
668, 80 L.Ed. 1392—Echols v, C. I. 
R., C.C.A., 61 P.2d 191. 

Transaction held distribution and 
not sale 

Where two partners conveyed 
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partnership assets to a corporation, 
all shares of which were issued to 
partners except six qualifying 
shares issued to their wives, but 
subsequently corporation was dis¬ 
solved, and two weeks before dis¬ 
solution the corporation conveyed 
the stock to partners and took their 
notes for unpaid balance of purchase 
price, and partners continued busi¬ 
ness and paid notes by charges 
against their personal accounts on 
partnership books, the alleged sale 
of stock was a distribution of cor¬ 
porate assets, and not a sale result¬ 
ing in loss deductible from corpora¬ 
tion's income.—Gaunt & Harris v. 
U. S., C.C.A.Ky., 110 F.2d 651. 

20. U.S.—Dresser v. U. S., CtCL, 55 

F.2d 499, certiorari denied 53 S.'Ct 
185, 287 U.S. 635, 77 L.Ed. 550. 

31. U.S.—Glenn v. Courier-Journal 
Job Printing Co., O.C.A.Ky., 127 
F.2d 8.20. 

32. U.S.—Glenn v. Courier-Journal 
Job Printing Co., supra. 

23. U.S.—^Walville Lumber Co. v. 
C. 1. R.. O.C.A., 35 P.2d 445. ' 

Loss from liquidation of stock 

holdings in subsidiary held deducti¬ 
ble.—^Horn & Hardart Baking Co, v. 
U. S., D.C.Pa., 34 F.Supp. 89. 
Bividend declared before dissolution 
contemplated not deductible 
U.S.—Neptune Meter Co. v. Price, C 
C.A.N.Y., 98 F.2d 76. 

24. U.S.— C. I. R. V. Stimson Mill 
Ca, C.C.A., 137 F.2d 286. 
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or incurred during the taxable year in carrying on 
any trade or business for which he has not been 
compensated by insurance or otherwise,^5 where 
such expenses are not a part of the capital invest- 
inent.2^ A purchaser of a building who is required 
to make additional repairs, which were not con¬ 
templated, in the remodeling of the building is en¬ 
titled to a deduction therefor,the loss being based 
on the value of the property actually destroyed, less 
depreciation and salvage ;2S but a taxpayer is not 
entitled to a deduction for the extra cost of build¬ 
ing construction which is due to radical changes in 
the building plans.29 An amount paid in settling 
litigation has been held not a deductible loss,^^ 
at least where it constitutes part of the cost of 
property.^^ Where expenditures for advertising 
are charged to ordinary expense, and no showing 
is made that a certain amount of such expenditures 
was chargeable to capital account as the cost of es¬ 
tablishing the trade-name, no part of such expendi¬ 
tures is deductible as a loss in the year in which 
the trade-name is abandoned.^^ 


g 300. - Good Will 

Loss of good will has been held not deductible in 
computing net income unless the loss results from a 
sale of property for a depreciated value. 

Good will has been held not of that class of in¬ 
tangible property which may be deducted in com¬ 
puting net income, unless it is shown that loss re¬ 
sulted from a sale of property for a depreciated 
value,S3 and, therefore, on the termination of a 
business the loss of good will cannot be evaluated 
for deduction as a loss,34 even when the termina¬ 
tion is an involuntary one.35 The rule applies not¬ 
withstanding the good will was purchased by the 

taxpayer.36 

§ 301. - Illegal or Negligent Acts 

Losses resulting from illegal acts of the taxpayer 
have been held not deductible but those resulting from 
his negligence have been held deductible in, computing 
net Income, 

Losses resulting from illegal acts of the taxpay¬ 
er have been held not deductible in computing net 
income.37 Thus fines and costs paid by him for 


25. XJ.S.—Providence Coal Mining: 
Co. V. Lucas, D C.Ky., 39 F.2d 109, 
reversed on other grounds, C-C A., 
Lucas V. Providence Coal Mining 
Co., 60 P.2d 86. 

Expenses generally see supra §§ 253-- 
? 78 . 

Word “incur” in such statute must 
l>e given its ordinary and usual 
meaning.—Providence Coal Mining 
Co. V. Lucas, supra. 

Amount expeuded for oil-huming 
•gulpmeut which, less an amount 
equal to the value of salvage, was 
proved to be a complete loss in the 
same year because the equipment 
failed to work satisfactorily was de¬ 
ductible as a loss for that year, not¬ 
withstanding further futile attempts 
were made to make the equipment 
effective.—Wheeling Tile Co, v. C. I. 

R. , C.C.A., 25 F.2d 455. 

The cost of investment in saloon 
license renewal rights by a brewing 
company, which had acquired many 
licenses, was deductible as a loss in 
computing company’s income tax for 
year in which such renewal rights 
became worthless because of enact¬ 
ment of prohibition legislation.— 
Elston Co., to Use and Benefit of U. 

S. Brewing Co., v. U. S., Ct.Cl., ,21 
F.Supp. 267. 

Wages paid to mechanic while 
waiting to install printing press, 
where delivery was delayed by man¬ 
ufacturer, was deductible by taxpay¬ 
er, engaged in publishing business, 
ns operating expense or loss.—Ran¬ 
kin v. C. I. R., C.C.A., 60 F.2d 76. 

06. U.S.—Champlain Coach Lines v. 
G 1. R., C.C.A., 138 F.2d 904. 


Capital expenditures as not deducti¬ 
ble losses see supra § 293. 
Expense of application for certificate 
of convenience 

U.S.—Champlain Coach Lines v. C, 
I. R., supra. 

Relocation of road 

Property owner which avoided loss 
by procuring relocation of road on 
paying additional cost of bridge 
could deduct amount paid as “loss”. 
—Seufert Bros. Co. v. Lucas, C.C.A,, 
44 F.2d '528. 

27. U.S.—Union Bed & Spring Co. 
V. C. I. R., C.C.A., *39 F..2d 383. 

28. U.S.—Union Bed & Spring Co. 
V. C. I. R., supra. 

29. U.S.—-Driscoll v. C. I. R., C.C.A. 
Tex., 147 F.2d 49'3. 

30. U.S.—^Lucas v. Providence Coal 
Mining Co., C.C.A.Ky., 60 P.2d 86. 

31. D.C.—Bermont Oil Co. v. Hel¬ 
vering, 91 F.2d 710, 67 App.D.C. 
2*0 6. 

32. D.C.—^National Industrial Alco¬ 
hol Co. V. C. I. R., 38 P.2d 718, >59 
App.D.C. .234, aUlrmed Burnet v. 
National Industrial Alcohol Co., 
61 S.Ct. 265, 282 U.S. 646, 76 L.Ed. 
592. 

33. U.S.—Red Wing Malting Co. v. 
Willcuts, C.C.A.Mmn., 15 F.2d 626, 
49 A.L,R. 459, certiorari denied 47 
S.Ct. 476, 273 U.S. 763, 71 L.Ed. 
879. 

D.C.—National Industrial Alcohol Co. 
V. C. I. R., 38 P.2d 718, 69 App.D. 
C. 234, affirmed Burnet v. National 
Industrial Alcohol Co., '51 S.Ct 265, 
2'82 U.S. 646, 75 L.Ed. <592. 

Good will as not subject to deprecia¬ 
tion allowance see Infra § '367, 
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Xioss of good will held not shown 
U.S.—^Acme, Palmers & De Mooy 
Foundry Co. v.‘Weiss, D.C.Ohio, 21 
F.2d 492, affirmed, C.C.A., 30 F.2d 
1007. 

Continuance of business 

The rule is particularly applicable 
where, in liquidation of a corpora¬ 
tion, the stockholders continue the 
same business under the same name 
at the same location as a partner¬ 
ship.—Tucker v. Alexander, C.C,A. 
OkL, .25 F.2d 425, certiorari denied 
49 S.Ct 23, 278 U.S. 619, 73 L.Ed. 
641. 

Valueless formula 
Where a manufacturer discon¬ 
tinues his business solely because 
his formula becomes valueless, his 
good will IS also valueless.—^Nation¬ 
al Chemical Mfg. Co. v. U. S., 67 Ct 
CL 607. 

34. U.S.—^National Chemical Mfg. 

Co. V. U. S., supra, 

Oood will held sold 
U.S.—Herrnstein v. U. -S., Ct.CL, 18 
-F.Supp. 953. 

36 . U.S.—Red Wing Malting Co. v. 

Willcuts, C.C.A.Minn., 15 F.2d 626, 
49 A,L.R, 459, certiorari denied 47 
S.Ct 476, 273 U.S. 763, 71 L.Ed. 
879—Herrnstein v. U. S., CtCl., 18 
F.Supp. 953—Dick & Bros. Quincy 
Brewing Co. v. U. S., 67 Ct'Cl. 50'5. 

36. U.S.—J. Chr. G. Hupfel Co. v. 
Anderson, D.C.N.T., 51 F.2d 115, 
affirmed, C.C.A., 55 P.2d 1080, cer¬ 
tiorari denied 52 S.Ct 504, ,286 U. 
S. 651, 76 L.Ed. 1286. 

37. U.S.—Standard Oil Co. v. C. I. 
R., C.C.A., 129 F.2d *363, certiorari 
denied 63 S.Ct 261, 317 U.S. 688, 

1 '87 L.Ed. 551, rehearing denied 63 
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violation of law,3S money paid under a wagering 
contract, or damages arising from a serious tort 
against the government^® have been held not de¬ 
ductible. 

Negligence, Damages paid as the result of the 
negligence of the taxpayer have been held deducti¬ 
ble as a loss in computing net income.^ ^ 

§ 302. - Installment Contracts 

A loss on the disposition of an installment obliga¬ 
tion may be deductible under the provisions of the In¬ 
ternal Revenue Code, 26 U.S.C.A, § 44. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 44, and similar statutes, relating to loss on in¬ 
stallment obligations, in case they are satisfied at 
other than their face value or distributed, trans¬ 
mitted, sold, or otherwise disposed of, it has been 
held that “distributed'' covers dividends,^^ and 
“transmitted" covers devolution by will or by 
law.^2 'phe cancellation of a contract is not the 
equivalent of pa3rTnent of obligations tmder it.^^ 
An installment seller who repossesses the property 
in satisfaction of his rights suffers a loss measured 
by the difference between the face amount of the 
obligation and the market value of the property at 

the time of repossession.'^® 

§ 303. - Interest 

Where Interest has not been reported as Income 
it has been held that it cannot be Included as a loss 
in computing income tax. 

Where interest has not been reported as income, 
it has been held that it cannot be included as a loss 
in computing income tax.^® Deduction of interest 


in computing net income generally is considered su¬ 
pra §§ 237-239. 

§ 304. - Inventory Losses and Rebates 

Where permitted by statute, inventory losses and re¬ 
bates are deductible in determining the income of a 
taxpayer. 

Under the statute relating to inventories, it has 
been held that in determining his income a taxpay¬ 
er may deduct the decrease in value of supplies nec¬ 
essary in his business.'^'^ A statute permitting the 
filing of a claim in abatement based on a loss re¬ 
sulting from any material reduction of the value of 
the inventory, or from actual payment of rebates, 
was held intended to afford relief to taxpayers 
growing out of the deflation of values following 
the termination of the first World War,^^ and a 
taxpayer was held entitled to reduce his inventory 
by the amount of merchandise rendered unsalable 
by techr'ical advances in the production of similar 
articles.'^® The loss sustained because of selling 
expenses is not deductible where the selling price 
exceeds the inventory value and a taxpayer, un¬ 
der contract to sell goods at less than cost or mar¬ 
ket value, is not entitled to reduce the inventory 
by the amount of his estimated loss.^^ Further¬ 
more, a loss due to change in the usefulness of the 
property cannot give rise to a deductible loss where 
the market value remains no less than the cost.®^ 

A rebate on which a taxpayer may predicate a 
claim in abatement is something returned to the 
purchaser to bring about a reduction in the pur¬ 
chase price, ®2 and implies the purchaser's reten¬ 
tion of the goods.®^ The statute covered losses 


S.Ct 1323, 319 U.S. 784, 87 L.Ed. 
• 1727. 

PuTalic policy bars the deduction of 
losses resulting from the illegal acts 
of the taxpayer.—Standard Oil Co. v. 
C. I. R., supra. 

38. XJ.S.—Burroughs Bldg. Material 
Co. V. C. I. R.. C-C.A.. 47 F.2d 178. 

Deduction of fines, costs, and penal¬ 
ties as expense see supra § 265. 

39. D.C.—Colston v. Burnet, 59 F.2d 
867, 61 App.D.C. 192, certiorari de¬ 
nied 53 S.Ct. 89, 287 U.S. 640, 77 
L.Ed. 554. 

40. U.S.—Standard Oil Co. v. C. I. 

R. , C.C.A., 129 F.2d 363, certiorari 
denied 63 S.Ct. 261, 317 U.S. 688, 
87 L.Ed. 551, rehearing denied 63 

S. Ct. 1323. 319 U.S. 784, 87 L.Ed. 
1727. 

41. U.S.—^Anderson v. C. I. R., C.C. 
A., 81 F.2d 457, 104 A.L.R. 676. 

4a. U.S,—Crane v. Helvering, C.C.A., 
76 F.2d 99. 

43. U.S.—Crane v. Helvering, supra. 


44. U.S.—U, S. V. Eversman, C.C.A. 
Ohio. 133 F.2d 261. 

45. U.S.—Edward Barron Estate Co. 
V. U. S., D.C.Cal., 38 P.Supp. 1016. 

46. U.S.—Tiscornia v. C. I. R., C.C. 
A., 95 P.2d 678—Broderick v. An¬ 
derson, D.C.N.Y., 23 P.Supp. 488. 

47. U.S.—Francisco Sugar Co. v. C. 
I. R., C.C.A., 47 F.2d 555. 

Discretion of commissioner of inter¬ 
nal revenue as to when and on 
what basis inventories should be 
used in order clearly to reflect in¬ 
come see infra § 626. 

48. U.S.—^Holley Carburetor Co. v. 
U. S., CtCL, 58 P.2d 468—H. B. 
Glover & Co. v. Badine, C.C.A., 34 
F.2d 605. 

D.C.—Henningsen Produce Co. v. C. 
I. R., 37 P,2d 821, 69 App.D.C. 191. 

49. U.S.—Lucker v. U. S., CtCL, 63 
P.2d 418. 

50. U.S.—^Holley Carburetor Co. v. 
U. S., CtCL, 68 P.2d 468. 

51. U.S.—^Ewing-Thomas Converting 
Co. V. McCaughn, D.C,Pa., 30 F.2d 
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16S, affirmed, C.C.A., 43 F.2d 503, 
certiorari denied 61 S.Ct 181, 282 
U.S. 897, 76 L.Ed. 790. 

52. U.S.—Liberty Baking Co. v. 
Heiner, D.C.Pa., 34 P.2d 513, af¬ 
firmed, C.C.A., 37 P.2d 703. 

53. U.S.—Holley Carburetor Co. v. 
U. S., Ct.CL, 68 F,2d 468—Dewey 
Portland Cement Co. v. Crooks, C. 
C.A.MO., 57 F.2d 499. 

“Befund” 

Where printing corporation did 
business for insurance companies on 
a cost-plus basis under agreement 
providing for annual return to each 
customer holding stock in corpora¬ 
tion in proportion that business pro¬ 
vided by customer bore to gross 
business of corporation, aggregate 
amount returned to customers is a 
refund and should not be included in 
corporation’s taxable income.—Uni¬ 
form Printing & Supply Co, v. C. I. 
R., C.C,A.. 88 F,2d 75, 109 A.L.R. 966. 

54. U.S.—Holley Carburetor Co. v. 
U. S., CtCL, 68 F.2d 468. 
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similar to those allowed for depreciated inven¬ 
tories but not losses growing out of claims for 
breach of warranty.®® 

§ 305. - Liability on Contract of Guaran¬ 

ty or Indemnity 

The amount the taxpayer was required to pay under 
a contract of guaranty or Indemnity may not be deducted 
as a loss where no loss was sustained or where the 
contract of guaranty did not arise out of a business 
transaction or a transaction entered into for profit. 

The right to deduct a loss under a contract of 
guaranty or indemnity depends on the terms of the 
statutes,®*^ and particular losses have been held de¬ 
ductible where the taxpayer was obligated to pay 
under the guaranty,®® or even reasonably believed 
himself obligated to pay.®® However, the amount 
a taxpayer was required to pay under a contract 
of guaranty or indemnity may not be deducted as 
a loss where it is not properly a loss®® or where no 
loss was sustained,®^ or where the contract of guar¬ 
anty did not arise out of a business transaction or 
a transaction entered into for profit.®^ 

§ 306. - Loss of, or Damage to. Property 

by Casualty 

Loss or damage to nonbusiness property by casualty 
is deductible from gross Income. I 


Under the Internal Revenue Code, 26 U.S.C.A. 
§ 23 (e) (3), and similar statutes, a taxpayer may 
claim a deduction for a loss of property not con¬ 
nected with his trade or business, arising from fire, 
storm, shipwreck, or other casualty.®® A casualty 
within the statute has been held to mean an event 
due to a sudden, unexpected, or unusual cause ;®^ 
and excludes the progressive deterioration of prop¬ 
erty through a steadily operating cause,®® such as 
dry rot®® or termites.®'^ Loss from destruction of 
property includes both physical destruction and 
losses from the other causes enumerated.®® Hence, 
loss from damage to property occasioned by phys¬ 
ical injury is deductible even if the property is not 
totally destroyed;®® while deduction from gross 
income of damage from the wreck of an automo¬ 
bile has been authorized as a loss from other cas¬ 
ualty, analogous to shipwreck.'^® 

In determining the adjusted cost basis of prop¬ 
erty destroyed, from which depreciation is to be 
deducted, the original cost, plus additions to capi¬ 
tal, rather than marketable value, must be used7^ 
Under the statute providing for deductions calcu¬ 
lated on an adjusted basis of losses of nonbusiness 
property from casualty, the calculation is made on 
the basis of value immediately before the casualty 


Bepurcliase 

Cement manufacturer’s repurchase 
of cement sacks from customers at 
price agreed on is not “rebate” on 
which claim for abatement could be 
predicated.—Dewey Portland Cement 
Co. V. Crooks, C.C.A.Mo., 57 P.2d 499. 

55. D.C.—Henningsen Produce Co. v. 
C. I. R., 37 F.2d 821, 59 App.D.C. 
191. 

56. U.S.—^Holley Carburetor Co. v. 
U. S., Ct.Cl.. 58 F.2d 468. 

D.C.—Henningsen Produce Co. v. C. 
I. R., 37 F2d 821, 59 App.D.C. 191. 

57. U.S.—Hines v. C. I. R., C.C.A., 
58 P.2d 29. 

58. tr.S.—Humphrey v. C. I. R., C. 

C. A., 91 F.2d 155—Yoder v. Nauts, 

D. C.Ohio, 34 F.2d 450—Thomas v. 
U. S., Ct.Cl., 18 F.Siipp. 942. 

59. U.S.—Humphrey v. C. I. R., C.C. 
A., 91 F.2d 155. 

60. U.S.—^Newspaper Printing Co. v. 
C. I. R., GC.A., 56 P.2d 125. 

61. U.S.—Humphrey v. C. I. R., C. 
C.A., 91 F.2d 155-~C. I. R. v. Had¬ 
ley, C.C.A., 75 P.2d 485. 

62. U.S.-—Hines v. C. I. R.. C.C.A., 
58 P.2d 29. 

63. U.S.—Ferguson v. C. I. R., C.C. 
A.Kan., 69 P.2d 893. 

Depreciation considered 
U.S.—Helvenng v. Obicl, C.C.A., 97 
P.2d 431, affirmed Obici v. Helver¬ 


ing, 59 S.Ct. 260, 305 U.S. 468, 
83 L.Ed. 292. 

Property acquired before specified 
date 

Under the Revenue Act of 1921 § 
214, providing that losses from de¬ 
struction or damage to property ac¬ 
quired before a specified date shall 
be computed on the basis of its fair 
market value as of that date, it was 
held that the losses meant were those 
occurring through fires, storms, ship¬ 
wrecks, or other casualty; and that 
the provision was a mere limitation 
on the deductible loss if the cost 
then exceeded the value.—Mitchell v. 
C. 1. R., CC.A., 48 F.2d 697, certio¬ 
rari denied 52 S.Ct. 25, 284 U.S. 646, 
76 L.Ed. 549. 

64. U.S.—Fay v. Helvering, C.C.A., 
120 F.2d 253—Matheson v. C. I. 
R., C.C.A., 64 F.2d 637. 

All the ordinary and accepted mean, 
ings 

In absence of a contrary Intention 
shown, the word "'casualty” within 
statute allowing as deductions in 
computing net income losses of prop¬ 
erty arising from fires, storms, ship¬ 
wreck, or other casualty, or from 
theft, must be taken as including all 
the ordinary and accepted meanings 
and as meaning chance, contingency, 
that which comes without design or 
without being foreseen, an unfortu¬ 
nate occurrence, a mischance, a mis¬ 
hap, a serious or fatal "accident” 
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which is an event that takes place 
without one’s foresight or expecta¬ 
tion, an undesigned, sudden and un¬ 
expected event.—U. S. v. Rogers, C. 
C.A.Cal., 120 F.2d 244, reheard 122 F. 
2d 485. 

65. U.S.—Fay v. Helvering, C.C.A., 
120 F.2d 253—Matheson v. C. I. 

R. , C.C.A., 54 P.2d 537. 

66. U.S.—U. S. V. Rogers, C.C.A.Cal., 
120 P.2d 244, reheard 122 F.2d 485. 

67. U.S.—Fay v. Helvering, CC.A., 
120 F.2d 253—U. S. v. Rogers, C. 
C.ACal., 120 F.2d 244, reheard 122 
F.2d 485. 

ea U.S—Mitchell v. C. 1. R., C.C.A., 
48 P.2d 697, certiorari denied 52 

S. Ct. 25, 284 U.S. 646, 76 L.Ed. 549. 

69. U.S.—Ferguson v. C. I. R., C.C. 
A., 59 F.2d 893. 

Damage to ornamental shade trees 
U.S.—Whipple V. U. S., D.C.Mass., 25 
F.2d 520. 

70. U.S.—^Helvering v. Owens, C.C. 
A., 95 F.2d 318, reversed on other 
grounds 69 S.Ct. 260, 306 U.S. 468,, 
83 L.Ed. 292—Shearer v. Anderson, 
C.C.A,N.T., 16 P,2d 995, 61 A.L.R. 
634. 

71. D.C.—Herder v. Helvering, 106 
P.2d 163, 70 App.D.C. 287, certio¬ 
rari denied 60 S.Ct. 262, 308 U.S. 
617, 84 L.Ed. 616, rehearing denied 
60 S.Ct. 877, 308 U.S. 639, 84 L.Ed, 
630. 
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rather than on the basis of original costJ^ The 
deduction may not exceed the amount of loss actu¬ 
ally sustained in the taxable year measured by the 
then depreciated value of the property, notwith¬ 
standing the prohibition against annual deductions 
for depreciation of nonbusiness propertyJ^ 

§ 307. -Theft or Embezzlement 

Uncompensated losses from theft or embezzlement 
are deductible from gross income. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 23, and similar statutes, an uncompensated loss 
from theft or embezzlement is deductible,provid¬ 
ed the loss was incurred by theft from the taxpayer 
and not from another.*^5 However, deductions have 
been disallowed where the act from which the loss 
resulted was not, strictly speaking, criminal,'^^ and 
a taxpayer who accepts a note for the amount em¬ 
bezzled is not entitled to deduct it as a loss.'^'^ 


Although the decision of a taxpayer, on advice 
of counsel, not to press a disputed claim for com¬ 
pensation on his insurance carrier will not preclude 
him from claiming a deductible loss,'^8 where the 
taxpayer fails to present seasonably a valid claim 
to his insurance carrier for compensation for the 
embezzlement the loss is not deductibleJ9 

§ 308. Sale, Exchange, or Disposition of 
Property in General 

A loss on the sale or exchange of property is gen¬ 
erally recognized for tax purposes provided the transac¬ 
tion is bona fide. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 112, and similar statutes, a loss on the sale or 
exchange of property will generally be recognized 
for income tax purposes.A transaction which 
effects a substantial change in the taxpayer’s prop¬ 
erty interests constitutes an exchange,and a 


72. U.S.—^Helvering: v. Owens, 59 S. 
Ct. 260, 305 U.S. 468, 83 U.Ed. 292, 
reversing" 95 F.2d 318—Obici v. 
Helvering, 59 S.Ct 260, 305 U.S. 
468, 83 L.Ed. 292. 

73- U.S.—Helvering v. Owens, 59 S. 
Ct. 260, 305 U.S. 468, 83 L.Ed. 292 
—Obici V. Helvering, 59 S.Ct. 260, 
305 U.S. 468, 83 L.Ed. 292. 

74. U.S.—Black v. Bolen, D.C.Okl., 
268 F. 427, error dismissed, C.C.A., 
Bolen V. Black, 277 F. 1013—U. S. 
V. Central Nat. Bank, B.C.N.T., 15 
F 222. 

33 C.X p 291 note 11 [d] (2). 
Itedemption of securities 

Where taxpayer’s son, who had ac¬ 
cess to safe-deposit box jointly used 
by father and son, took, without fa¬ 
ther’s consent, negotiable securities 
which belonged to father in part per¬ 
sonally and in part as trustee and 
placed them with stockbroker as col¬ 
lateral security, sum which taxpayer 
was required to pay to obtain return 
of securities after he was informed 
of the abstraction by son was deduc¬ 
tible as ‘loss” arising from “theft.” 
—Earle v. C. I. R., C.C.A., 72 F.2d 366. 

75. U.S.—^In re Park's Estate, C.C.A., 
58 F.2d 965, certiorari denied 
Park’s Estate v. C. I. R., 63 S.Ct. 
91, 287 U.S. 645, 77 L Ed. 558. 

Payment to cover theft from another 
Amount put in bank by president 
to avoid closing thereof because of 
treasurer’s defalcations was not de¬ 
ductible from president's income as 
loss from theft.—In re Park’s Estate, 
supra. 

70. U.S.—Porter v. U. S., D.C.Idaho, 
20 P.2d 935, afUrmed, C.C.A., 27 F. 
2d 882, certiorari dismissed 49 S. 
Ct. 340, two cases, 279 U.S. 875, 73 
L-Ed. 1009. 


Bad or illegal loans made by offi¬ 
cers of a bank without fraudulent 
intent are not deductible from gross 
income as losses through embezzle¬ 
ment.—Porter v. U. S., supra. 

Taking and use of automobile by 
the chauffeur of the owner, without 
his consent and against his orders, 
but without felonious intent to take 
permanent possession of it was not 
a “theft,” which entitled the owner 
to deduct from his gross income the 
amount of damage done to the car. 
—Shearer v. Anderson, D.C.N.Y., 13 
P.2d 258, reversed on other grounds, 
C.C.A,, 16 F.2d 995, 51 A.L.R. 534. 

77. U.S.—Ledger Co. v. U. S., CtCl., 

37 P.2d 775. 

78- U.S.—Cahn v. C. 1. R., C.C.A., 92 

P.2d 674. 

79. U.S.—Broderick v. Anderson, B. 
C.N.Y., 23 P.Supp. 488. 

80. U.S.—C. I. R. V. Kay Mfg. Cor¬ 
poration, C.C.A., 122 F.2d 443, cer¬ 
tiorari denied Helvering v. Kay 
Mfg. Corporation, 62 S.Ct. 1103, 
316 U.S. 680, 86 L.Ed. 1753—Eau 
Claire Book & Stationery Co. v. 
C. I. R., C.C-A., 65 P.2d 125—La 
Salle Cement Co. v. C. I. R-, C.C.A., 
69 F.2d 361, certiorari denied La 
'Salle Cement Co. v. Burnet, 53 S. 
Ct. 79, 2'87 U.S. 624, 77 L.Ed. 542— 
Remington Rand, Inc., v. C. 1. R., 
C.C.A., 33 F.2d 77, certiorari de¬ 
nied Remington Rand, Inc., v. Lu¬ 
cas, 60 S.Ct. 39, 280 U.S. 591, 74 
L.Ed. 639—^U. S. v. Huntington 
Laboratories, C.C.A.Ind., 82 F.2d 
356. 

Delivery of property 
When evidence of realization of a 
loss is a sale, it is not necessary for 
property to be delivered before there 
may be a loss sustained, it being 
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sufficient that obligation to deliver is 
so fixed that the loss is reasonably 
certain in fact and ascertainable in 
amount.—C. I. R. v. Bashiell, C.C.A., 
100 P.2d 625—Huntington Nat. Bank 
V. C. I. R., C.C.A., 90 F.2d 876— 
Ruml V. C. I. R., C.C.A., 83 F.2d 257. 
Ihuid to restore solvency; property 
Where taxpayer subscribed to fund 
to restore company’s solvency. Inter¬ 
est which subscribers acquired in 
amount which might be realized was 
“property” within revenue statute re¬ 
specting losses.—Burnet v. Houston, 
51 S.Ct. 413, 283 U.S. 223, 75 L.Ed. 
991, 

Elements of “sale” 

A “sale,” within provisions of rev¬ 
enue act authorizing a deduction for 
loss from the sale or other disposi¬ 
tion of property, requires parties 
competent to contract, mutual con¬ 
sent, a thing the absolute or general 
property in which is transferred from 
the seller to the buyer, and a price 
in money paid or promised.—C. I. 

R. V. Hammel, 108 F.2d 753, reversed 
on other grounds 61 S.Ct. 368, 311 U. 

S. 504, 85 L.Ed. 303, 131 A.L.R. 1481. 
Worthless property 

(1) Property voluntarily sold 
must have some remaining value at 
time of sale in order for loss realized 
to be deductible for tax purposes as 
a loss realized by sale.—C. I. R. v. 
Preihofer, C.C.A., 102 P.2d 787, 126 A. 
L.R. 761. 

(2) Beduction for worthless prop¬ 
erty generally see infra § 330. 

8L U.S.—C. I. R. V. Tew, C.C.A., 108 
F.2d 570. 

Mortgagpr’s equity for release of lia¬ 
bility on bond 

I U.S.—Stamler v. C. I. R., C.C.A., 145 
I F.2d 37. 
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transfer of property as full or part payment of a 
debt has been held to be an exchange.ss However, 
the settlement of an obligation owed the taxpayer 
on a note is not a “sale or exchange’" of the note.^^ 
Under the Internal Revenue Code, 26 U.S.C.A. § 
117, and similar statutes, limiting the deduction al¬ 
lowed on a loss realized on the sale or exchange of 
a capital asset, a forced sale, such as a tax or fore¬ 
closure sale, is a “sale,”^^ and the retirement of 
bonds or other evidences of indebtedness issued by 
a corporation or government is held to be an ex¬ 
change, so that the loss thereon to the bondholder 
is deductible as a capital loss and not as a bad 
debt.^^ 

To claim a loss on an exchange, the taxpayer is 
required to establish the cost of the asset ex¬ 
changed and the value of the property received,^^ 
and the sale or exchange relied on to establish a 
loss must be shown to be a bona fide transaction.^^ 
Where the sale or exchange is merely formal in 
character, and does not change the substance of the 


taxpayer’s property interests, it will not be recog¬ 
nized as establishing a loss.^^ In ascertaining the 
loss on sales or exchanges of property previously 
purchased, each purchase must generally be con¬ 
sidered a separate unit as to which cost and sale 
price are to be compared.^^ Where an actual sale 
occurs, that is, one which takes the property en¬ 
tirely out of the reach of the taxpayer, it is imma¬ 
terial to whom the sale was made.^® However, 
experience has demonstrated that transfers between 
persons in certain relationships are frequently only 
colorable and solely for tax purposes, and that it 
is difficult to establish the sham character of such 
sales.^i Congress has reacted to this fact by ban¬ 
ning the recognition of a loss established by a sale 
or exchange where the transaction would not nor¬ 
mally be at arm’s length; thus under the Internal 
Revenue Code, 26 U.S.C.A. § 24, no loss is recog¬ 
nized on a sale or exchange between members of 
a family, the grantor and fiduciary of a trust, or 
the fiduciary and beneficiary of a trust.®2 


Partnership Interest for partnership 
debt 

rj.S_Collin v. U. S., D.C.Ohio, 57 
F.Supp. 217. 

Hffortgrag'e foreclosure an exchang'e 
U.S.—Nichols V. C. I. R.. C.C.A., 141 
F.2d 870. 

-tTransfer of accounts for promise to 
pay sliare of cjommissions 
Where partnership transferred its 
brokerage accounts in return for 
promise to pay twenty five per cent 
of all commissions received, from 
I>artnership"s former customers over 
.a six-year period, and receipt of such 
commissions was wholly contingent 
.on transfer e remaining in business 
and obtaining business from partner¬ 
ship's former customers, neither of 
which it was under obligation to do, 
the transaction was not a taxable 
“exchange of property.”—Cassatt v. 
<1 I. R., C.C.A., 137 F.2d 745. 

-SSL U.S.—Lakeside Irr. Co. C. I. 

R. , C.C.A.Tex., 128 P.2d 418, certio¬ 
rari denied Lakeside Irrigation Co. 
V. O. I. R., 63 S.Ct. 71. 317 U. 

S. 666, 87 L.Ed. 535. 

B3. B.C.—Hale v. Helvering, 85 F. 
2d 819, 66 App.D.C. 242, followed in 
86 F.2d 822, 66 App.D.C. 245. 

84. U.S.—^Helvering v. Hammel, 61 
S.Ct. 368, 311 U.S. 504. 86 L.Ed. 303, 
131 A.L.R. 1481, followed in Elec¬ 
tro-Chemical Engraving Co. v. C. I. 

R. , 61 S.Ct. 372, 311 U.S. 613, 86 L. 
Ed. 308—C. I. R. V. Coggan, 119 F. 
2d 604, certiorari denied Coggan v. 
C. I. R., 62 S.Ct. 99, 314 U.S. 652, 
86 L.Ed. 623—C. I. R. v. Peterman, 
C.C.A., 118 F.2d 973. 

”®5. U.S.—^Helvering v. Thomson, 61 

S. Ct 373. 311 U.S. 527. 85 L.Ed. 319 


—McClain v. C. I. R., 61 S.Ct. 373, 
311 U.S. 527, 85 L.Ed. 319. 

Prior to the Internal Revenue Act 
of 1934, it had been held that the re¬ 
tirement of bonds or other evidences 
of corporate indebtedness was not a 
sale or exchange, so that a loss 
thereon was deductible from gross 
income as a bad debt. 

U.S.—Pacific Nat. Bank v. C. I. R., C. 
C.A., 91 F.2d 103—Lebanon Nat. 
Bank v. C. I. R., C.C.A., 76 F.2d 
792. 

D.C.—Commonwealth Bank v. Lucas, 
59 App.D.C. 317, 41 P.2d 111. 

36. U.S.—^Hoagland Corporation v. 
Helvering, C.C.A., 121 P.2d 962— 
Blair v. C. I. R., C.C.A., 91 F.2d 
992~Volker v. U. S., 67 Ct.Cl. 

407. 

Market value 

(1) In general.—Tsivoglou v. U. 
S., D.C Mass., 27 F.2d 564, affirmed, 
C.C.A., 31 P.2d 706. 

(2) Wliere corporate taxpayer 
transferred its building and a lease 
to a company in exchange for oth¬ 
er property and shares of its own 
stock, which taxpayer pledged to 
guaranty performance of agree¬ 
ment, such restriction did not de¬ 
stroy fair market value of stock 
for purposes of computing loss 
realized by taxpayer from the 
transaction.—Trinity Corporation v. 
C. I. R.. C.C.A.Tex., 127 P.2d 604. 
certiorari denied 63 S.Ct. 47, 317 
U.S. 661, 87 L.Ed. 624. 

(3) As respects whether shares 
received subject to agreement not 
to sell them for a year had “fair 
market value,” a security may be 
so seasoned and have had such in¬ 
dustrial price history that it has 
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market value within internal reve¬ 
nue act, even though holder re¬ 
ceived it under agreement forbid¬ 
ding its sale for appreciable period 
of time, such as even a year, but 
a security may be so speculative 
as to have no such fair market 
value if its sale is thus restricted. 
—State Street Trust Co. v. U. S., 
D.C.Mass., 37 F.Supp. 846, affirmed, 
C.C.A., U. S. V. State Street Trust 
Co., 124 F.2d 948. 

87. U.S.—Thai V. C. I. R., C.C.A, 

142 F.2d 874. 

Sale motivated by desire to estab¬ 
lish tax loss see supra § 81. 
sa U.S.—Thai V. C. I. R., C.C.A., 
142 P.2d 874—^Helvering v. New 
Haven & S. L. R. Co., C.C.A, 121 
F.2d 985, certiorari de-nied 62 S. 
Ct. 631, 315 U.S. 803, 86 L.Ed. 
1203, rehearing denied 62 S.Ct. 
803, 315 U.S. 829, 86 L.Ed. 1223. 

89. U.S.—Lakeside Irr. Co. v. C. I. 

R. , C.C.ATex., 128 P.2d 418, cer¬ 
tiorari denied Lakeside Irrigation 
Co. V. C. I. R., 63 S.Ct. 71, 317 
U.S. 666, 87 L.Ed. 535. 

90. U.S.—‘C. I. R. V. Behan, C.C.A., 
90 P.2d 609. 

Transfer to sister 

U.S.—C. I. R. V. Johnston, C.C.A, 
107 F.2d 883. 

Trust transactions npheld 
U.S.—Marston v. C. I. R., C.aA., 75 
F.2d 938—Pingree v. Hassett, D. 
C.Mass., 22 F.Supp. 762—Hart- 
ford-Connecticut Trust Co. v. U. 

S. . D.C.Conn., 10 F.Supp, 179. 

91. U.S.—C. I. R. V. Ickelheimer, 
C.C.A,, 132 F.2d 660, 145 A.L.R. 
556. 

92. U.S.—C. L R, V. Ickelheimer, 
supra. 
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Under the Internal Revenue Code, 26 U.S.C.A. § 
112 (b), and similar statutes, no loss is recognized 
on an exchange of property of a like kind, where 
the property is held for productive use or for in¬ 
vestment. 

Other disposition. Under the Internal Revenue 
Act of 1938 § 111, and similar statutes, providing 
for the computation of the loss on a “sale or oth¬ 
er disposition” of property, it has been both af- 
firmed^^ and denied^^ that the term “other dispo¬ 
sition” is limited to such dispositions as are like 
sales. The physical destruction of property has 
been held to be a disposition within the statute, 
and the same has been held as to the charging off 
of a worthless debt.®'^ The expiration of an op¬ 
tion is not a disposition of property.^^ 

Disposition of only part of property. Where a 
loss is sustained by the disposition of a clearly sev¬ 
erable portion of a single propert}^, and the proper 
proportion of the purchase price is susceptible of 


allocation to the part disposed of, the loss may be 
taken at the time of such disposition.^^ On the 
other hands, it has been held that, where it is not 
possible to allocate the cost as between the portion 
of the property sold and that retained, the trans¬ 
action is not closed for tax purposes until all the 
property is sold.^ 

§ 309. - Cost or Value of Property 

The basis for determining a deductible loss from a 
sale or other disposition of property is generally the cost 
of the property to the taxpayer, subject to certain ex¬ 
ceptions, as where the property was acquired before 
March 1, 1913. 

Under the provisions of the Internal Revenue 
Code, 26 U.S.C.A. § 113, and similar statutes, the 
basis for determining a deductible loss from a sale 
or other disposition of property, subject to cer¬ 
tain exceptions, is the cost of the property to the 
taxpayer,2 and this is true with respect to proper¬ 
ty which the taxpayer has abandoned,^ or to which 


Provision inclndes all Mnds of 
property and is not limited merely 
to sales or exchanges of stock.— 
Fawcett v. C. I. R., C.C.A., 149 F. 
2d 433. 

Sale tlirougli public exchange 

Revenue act provision denying de¬ 
ductions for income tax purposes 
for losses from sales or exchanges 
of property directly or indirectly 
between a fiduciary and a benefici¬ 
ary of a trust in computing net 
income does not disclose any con¬ 
gressional intent to disallow losses 
realized by bona fide sales on a 
public exchange.—C. I. R. v. Ickel- 
heimer, C.C.A., 132 F.2d 660, 145 A. 
L.R. 556. 

93. U.S.—Trenton Cotton Oil Co. v. 

C. 1. R., CC.A., 147 F.2d 33, re¬ 
hearing denied 148 F.2d 208. 

A mutual grant of equal inter¬ 
ests, the one in consideration of 
the other, is essential to an “ex¬ 
change."—Trenton Cotton Oil Co. 
V. C. I. R., supra. 

T'Oss on trade-in of car used In 
business for another car to be used 
for same purpose is not deducti- 
b e.—National Outdoor Advertis¬ 
ing Bureau v. Helvering, C.C.A., 89 
P.2d 878. 

Exchange of parcels of real estate 

(1) In general.—C. I. R. v. Crich¬ 
ton, C.C.A.La., 122 F.2d 181. 

(2) A loss on an exchange of 
real estate is recognized where the 
taxpayer functioned in the capacity 
of a real estate dealer, and the real 
properties exchanged were held pri¬ 
marily for sale and not for produc¬ 
tive use in trade or business or for 
investment.—Burkhard Inv. Co. v. 


U. S., D.C.Cal., 22 F.Supp. 23, af¬ 
firmed, C.C.A., 100 F.2d 642. 

94. D.C.—First Sav. Bank of Og¬ 
den V. Burnet, 53 F.2d 919, 60 
App.D.C. 307, 82 A.L.R. 549. 

95. U.S.—Herbert's Estate v. C. I. 

R. , CC.A., 139 F.2d 756. 

96. U.S.—Pioneer Cooperage Co. v. 
C. I. R., C.C.A., 53 F.2d 43, cer¬ 
tiorari denied Pioneer Cooperage 
Co. V. Burnet. 52 S.Ct. 204, 284 
U.S. 686, 76 L.Ed. 579. 

97. U.S,— L/Ong V. C. I. R., C.C.A., 
96 P.2d 270, certiorari denied 69 

S. Ct. 74, 305 U.S. 616, 83 L.Ed. 
392. 

98 . U.S.—Mitchell v. C. I. R., C. 

C.A, 48 F 2d 697, certiorari de¬ 

nied 52 S.Ct. 25, 284 U.S. 646, 76 
L.Ed. 649. 

99. U S.—Davenport v. U. S., D.C. 
W.Va., 34 F.Supp. 290. 

1. U.S.—Pierce v. U. S., 49 F.Supp. 
324, 99 Ct,Cl. 355. 

Pailure to produce evidence 

Where the taxpayer falls to pro¬ 
duce sufficient evidence to warrant 
a proper allocation of the cost, his 
loss-taking must be postponed until 
the entire property is sold.—Spreck- 
els-Rosekrans Inv. Co. v. Lewis, C. 
C.A.Cal., 146 F.2d 982. 

2. U.S.—Detroit Edison Co. v. C, 
I. R., C.C.A., 131 F.2d 619, af¬ 
firmed 63 S.Ct. 902, 319 U.S. 98, 87 
L.Ed. 1286—^Esperson v. C. I. R., 
C.C.A.Tex., 127 F.2d 370—Borin 
Corporation v. C. I. R., C.C.A., 
117 F.2d 917, certiorari denied 62 
S.Ct. 72, 314 U.S. 638, 86 L.Ed. 
612—Burrage v. Hassett, D.C. 
Mass., 58 F.Supp, 63. 

Basis of measuring loss on sale of 
stock see infra § 312. 
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As fixed by new contract 

Where a contract of purchase is 
made in one year, title to remain in 
the seller until the price is paid, 
and, on the property proving to be 
unsatisfactory, a new contract is 
executed in a later year, expressly 
rescinding the original contract and 
resulting in a reduced purchase 
price, the cost of the property as 
fixed under the new contract is the 
proper basis for determining a loss 
from a subsequent sale of the prop¬ 
erty.—Borin Corporation v. C. I. R., 
C.C.A., 117 P.2d 917, certiorari de¬ 
nied 62 S.Ct. 72, 314 U.S. 638, 86 
L.Ed. 512. 

Cost of foreclosed property 

U.S.—Tiscornia v. C. I. R., C.C.A., 

95 P.2d 678. 

Intent in paying more than market 
price 

In determining proper cost basis, 
question of taxpayer’s purpose in 
paying for securities an amount 
equivalent to the original cost of 
the securities to the seller, instead 
of buying them on the open market 
at the prevailing price for a small¬ 
er amount, is a question of intent. 
—Majestic Securities Corporation v. 
C. I. R., C.C.A., 120 P.2d 12. 
Depreciation 

In computing cost basis for as¬ 
certaining loss on retirement in 
1924 of rolling stock acquired prior 
to Jan. 1, 1909, which was effec¬ 
tive date of corporation excise tax, 
railroad was not entitled under 
statute to include depreciation pri¬ 
or to 1909.—C. I. R. V. Union Pac. 
R. Co., C.C.A., 86 P.2d 637. 

3. U.S.—Terre Plaute Electric Co. 
I V. C. I. R., C.C.A., 96 F.2d 383. 
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he has lost the title,^ regardless of whether the 
taxpayer's judgment was good or bad as to the val¬ 
ue of, or the goodness of, the title to the proper¬ 
ty.^ The amount paid by the taxpayer in the ac¬ 
quisition of the property is usually regarded as its 
cost for the purpose of computing income from a 
sale thereof,® but it is not conclusive as to its ac¬ 
tual cost."^ The amount stated on the face of an 
obligation cannot be considered prima facie the 
cost thereof in determining a loss from a disposi¬ 
tion thereof.^ The cost to the taxpayer may be 
reduced by expenditures or losses chargeable to 
capital account,9 and, where the taxpayer has suc¬ 
cessfully urged a reduction of the cost by reason 
of certain expenditures, he cannot subsequently 
make the inconsistent claim that such expenditures 
were not capital investment.^® 

Fair market value. Under Revenue Act of 1928 
:§ 113, and similar statutes, the determination of a 


loss on property acquired before March 1, 1913, 
was based on the cost of the property or its fair 
market value as of that date, whichever was the 
greater.^i However, under Revenue Act of 1918 
§ 202, and similar statutes, it w^as held that the 
basis for determining a deductible loss was the cost 
or the fair market value of the property as of that 
date, whichever was less.i2 This rule applied only 
to losses occurring after March 1, 1913 jf the 
loss occurred before that date, the amount to be 
deducted was the difference between the cost of 
the property when acquired and its sale price 
and, in any event, if there had been no actual loss, 
the difference between the market value as of 
March 1, 1913, and the selling price was not de- 
ductible.i^ 

Disposition of property acquired in trust. Under 
the Internal Revenue Code, 26 U.S.C.A. § 113 (a) 
(3) and similar statutes, if the property was ac- 


4. U.S.—Esperson v. C. I. R., C.C. 
A.Tex., 127 F.2d 370. 

5. U.S.—Esperson v. C. I. R., su¬ 
pra. 

U S.—Majestic Securities Corpo¬ 
ration V. C. I. R., C.C.A., 120 F. 
2d 12. 

‘ExeliaiLg’e 

Acquisition of property “by ex¬ 
change is closed transaction, and 
for taxation “cost” thereof is fair 
market value of thing given in ex¬ 
change.—Law V. McLaughlin, D.C. 
Cal., 2 F.Supp. 601. 

7. U S.—Majestic Securities Corpo¬ 
ration V. C. I. R., C.C.A., 120 P.2d 
12 . 

8. U.S.—Long V. C. I. R., C.C.A., 
96 F.2d 270, certiorari denied 59 
S.Ct. 74, 305 U.S. 616, 83 L.Bd. 
392. 

D.C.—Ayer v. Blair, 26 F.2d 647, 
58 App.B.C. 175. 

0. U.S.—Detroit Edison Co. v. C. I. 
R., C.C A., 131 F.2d 619, affirmed 
63 S.Ct. 902, 319 U.S. 98, 87 L.Ed. 
1286—U. S. V. Sentinel Oil Co., 
C.C.A.Cal., 109 F.2d 854, certiorari 
denied Sentinel Oil Co. v. U. S., 
60 S.Ct. 1095, 310 U.S. 646, 84 L. 
Ed. 1412. 

The provision, of Int. Rev. Code 
1938 § 113 <1>) (1) (A) relating to 
basis for determining loss from 
sale, and requiring that proper ad¬ 
justment shall be made for expen¬ 
ditures* losses or other “items 
properly chargeable to capital ac¬ 
count,’* the quoted words include 
restoration of depletion to capital 
account upon termination of lease 
without extraction of ore,—Douglas 
Vi C. I R., 64 S.Ct. 988, 322 U.S. 276. 
88. L,Ed. 2:71. 

Ri^okerag© fee paid by insurance 
company for effecting reinsurance 


of portion of insurance contracts 
acquired from another company is 
not part of costs of first company's 
assets, and therefore not deductible 
as loss on sale of its assets.—Co¬ 
lumbian Nat. Fire Ins. Co. v. U. S., 
Ct,Cl., 9 F.Supp. 688. 

10. U.S.—U. S. V. Sentinel Oil Co., 
C.C.A.Cal., 109 F.2d 854, certiorari 
denied Sentinel Oil Co. v. U. S., 60 
S.Ct, 1095, 310 U.S. 645, 84 L.Ed. 
1412. 

11. U.S.—^Terre Haute Electric Co. 
V. C. I. R., C.C A., 96 F.2d 383. 

Abandonment ©f property 

Deduction from income of loss 
sustained by electric company be¬ 
cause of abandonment of interurban 
street railroad lines in 1931 was de¬ 
terminable on basis of cost of aban¬ 
doned property or its fair cash 
market value as of March 1, 1913, 
whichever was greater.—Terre 
Haute Electric Co. v. C. I. R., su¬ 
pra. 

Pair mai'ket value 

(1) The “fair market value” is 
the price in money or its equiva¬ 
lent that the property would bring 
at a voluntary sale to a willing 
buyer, both the seller and buyer 
having knowledge of material facts 
affecting the value,—Robertson v. 
Routzahn, C.C.A.Ohio, 75 P.2d 537— 
Stiles V. C. I. R., C.C.A., 69 F.2d 
951—Rheinstrom v. Willcuts, D.C. 
Minn., 26 F.Supp. 306. 

(2) Where assets obtained by 
taxpayer on liquidation of its sub¬ 
sidiary pipe line company consist¬ 
ed of one segment only of the pipe 
line, replacement cost was an im¬ 
portant, but not the controlling, 
criterion in determining fair mar¬ 
ket value of the assets for income 
tax purposes.—Texas-Empire Pipe 
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Line Co. v. C. I. R., C.C.A., 127 F.2d 

220 . 

12. U.S.—Burnet v. Houston, 51 S. 

Ct. 413, 283 U S. 223, 75 L.Ed. 

991—Pleiner v. Tindle, Pa., 48 S. 
Ct. 326, 276 U.S. 582, 72 L.Ed. 

714, followed in, C.C.A., Mandel v. 
Blair, 26 F.2d 1019 and Bloch v. 
C. 1. R., 42 P.2d 1013—McCaughn 
V. Ludmgton, 45 S.Ct, 423, 258 U. 
S. 106, 69 L Ed. 868—U. S. v. 

Flannery, Ct.Cl., 45 S.Ct. 420. 268 

US. 98, 69 L.Ed. 865—Plant v. 

Walsh, DC.Conn., 43 P.2d 256— 
Tindle v. Heiner, D.C.Pa., 27 P.2d 
1012—M. Hilty Lumber Co. v. U. 
S., Ct.a., 3 F.Supp. 657. 

Apartment building and site as unit 
for valuation 

U.S.—Davison v. U. S., Ct.Cl., 6 P, 
Supp. 236. 

•Cost of option warrants 
U.S.—Mitchell v. C. L R., C.C.A., 48 
F.2d 697, certiorari denied 52 S. 
Ct 25, 284 U.S. 646. 76 L.Ed. 549. 
Value of endowment policy 
U.S.—Lucas V. Alexander, Ky., 49 S. 
Ct 426, 279 U.S. 573, 73 L.Bd. 851, 
61 A.L.R. 906. 

Depreciation 

U.S.—Davison v. U. S., Ct.Cl., 6 F. 
Supp. 236. 

Actual loss necessary 
U.S.—^Newman v. Bowers, D.C.N.T., 
19 F.Supp. 330. 

13. U.S.—Nichols V. Smith. C.C.A. 
Mass., 36 P.2d 938. 

14. U.S.—Nichols v. Smith, supra. 

15. U.S.—Ludey v. U. S., 61 CtCl. 
126, reversed on other grounds U. 
S. V. Ludey, 47 S.Ct. 608, 274 U. 
S. 295, 71 L.Ed. 1054. 

Necessity of actual loss in general 
see supra S 280 . 
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quired after December 31, 1920, by a transfer in 
trust, the basis for determining a loss on a subse¬ 
quent sale or disposition thereof is the same as it 
would be in the hands of the grantor of the trust.^® 
If a trust was created before December 31, 1920, 
and all the parties interested join in creating new 
trust interests after that date, the basis for deter¬ 
mining a loss on a subsequent sale of trust prop¬ 
erty is the fair market value of the property at the 
time of the original creation of the trust.^7 

Sale of assets acquired on reorgo4%i2ation of cor¬ 
poration, Where, in connection with a reorganiza¬ 
tion, the new corporation acquires assets of the 
old corporation, and the required per cent of in¬ 
terest remains in the same persons or any of 
them, the new corporation is entitled, under the 
Internal Revenue Code, 26 U.S.C.A. § 113 (a) (7), 
to use the same basis the old corporation would 
have used, that is, the cost of the assets to it, in 
determining a deductible loss on a subsequent sale 
of such assets by the new corporation.^^ Qn the 
other hand, if the assets of the old corporation are 
acquired by the new corporation otherwise than in 
connection with a reorganization, the basis for de¬ 


termining a deductible loss on a subsequent sale of 
such assets by the new company, is the cost thereof 
to it.l9 

§ 310. - Property Held for Investment 

No loss is recognized If property held for productive 
use in trade or business or for investment Is exchanged 
solely for property of a like kind to be held for the 
same purpose. 

The provision of the Internal Revenue Code, 26 
U.S.C.A. § 112, and similar statutes, providing that 
no loss shall be recognized if property held for pro¬ 
ductive use in trade or business or for investment 
is exchanged solely for property of a like kind to 
be held for the same purpose, has been construed 
and applied by the courts.^^^ A parent corpora¬ 
tion’s purchase of its subsidiary’s income-producing 
bonds or stocks has been held an investment within 
the statute,2i and under the facts of particular cas¬ 
es it has been held that property is22 or is not^^ 
held for investment; or that a taxpayer is not a 
dealer in the property.^^ The loss sustained under 
an agreement for the purchase of stock from a 
corporation with the right to retransfer the stock 


16 . U.S.—Walter's Trust v. C. L 

R., C.C.A., 127 F.2d 101—Russell 
V. Bowers, D.C.N.Y., 27 F.Supp. 

13. 

Losses in case of estates and trusts 
in general see infra § 334. 

TMs provisioa applies to trustee 
and to remaindermaii under irrev¬ 
ocable inter vivos trust reserving 
life interest in settlor, in view of 
avowed purpose of congress to pre¬ 
vent evasion.—^Russell v. Bowers, 
r>.C.N.Y., 27 F.Supp. 13. 

A “transfer in trust,” within the 
statute, arises where settlor of ir¬ 
revocable inter vivos trust reserves 
an interest in himself.—Russell v. 
Bowers, supra. 

17. U.S.—Walter's Trust r. C. I. 
R., C.C.A., 127 F.2d 101, 

18. tr.S.—^Helvering v. Southwest 
Consol. Corporation, 62 S.Ct. 646, 
315 U.S. 194, 86 L.Ed. 789, rehear¬ 
ing denied 62 S.Ct. 802, 315 U.S. 
829, 86 L.Ed. 1223 and 62 S.Ct. 
1266, 316 U.S. 710, 86 L Ed. 1776 
—C. I. R. V. Bankers Farm Mort¬ 
gage Co., C.C.A., 145 F.2d 772— 
Bickford v. Helvering, C.C.A., 98 
P.2d 568—Fairbanks Court Whole¬ 
sale Grocery Co. v. C. I. R., C.C. 
A., 84 F.2d 18, certiorari denied 
57 S.Ct. 47, 299 U.S. 582, 81 L. 
Ed. 428—^Ahles Realty Corpora¬ 
tion V. C. I. R., C.C.A., 71 F.2d 
150. 

Reorganization see infra §§ 318- 

320. 1 


The several steps in a reorgan¬ 
ization are mere intermediate proce¬ 
dural devices utilized to enable new 
corporation to acquire all assets of 
old one pursuant to a single reor¬ 
ganization plan, as regards whether 
new corporation is entitled to use 
cost of assets in hands of old cor¬ 
poration as basis in computing loss¬ 
es of new corporation in determin¬ 
ing taxable income.—^Helvering v. 
Southwest Consol. Corporation, La., 
62 S.Ct. 546. 315 U.S. 194, 86 L.Ed. 
789, rehearing denied 62 S.Ct. 802, 
315 U.S. 829, 86 L.Ed. 1223 and 62 
S.Ct. 1266, 316 U.S. 710, 86 L.Ed. 
1776. 

la determiaing whether th© re¬ 
quired per cent of interest or con¬ 
trol remains in the same person, 
the series of transactions must be 
viewed as a unit and ownership of 
the required per cent compared at 
the beginning and end of the con¬ 
summation of the entire plan; and 
stock issued by new corporation for 
property of second corporation par¬ 
ticipating in reorganization plan 
should be excluded where second 
corporation had entered into bind¬ 
ing commitments for sale of such 
stock, and immediately after reor¬ 
ganization stock was in fact sold to 
the public.—^National Rubber Ma¬ 
chinery Co. V. U. S., CtCl., 38 F. 
Supp. 260. 

19. U.S.—D. W. Klein Co. v. C. I. 

R., C.C.A., 123 F.2d 871, certiorari 

denied D. W. Klein Co. v. Helver- 

ing, 62 S.Ct. 907, 316 U.S. 819, 
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86 L.Ed. 1216—Mascot Stove Co.. 
V. C. I. R., C.C.A., 120 F.2d 153. 
certiorari denied Mascot Stove Co. 
V. Helvering, 62 S.Ct. 630, 315 U.S. 
802, 86 L.Ed. 1202. 

20. Property held primarily for sale^ 
It has been held that the paren¬ 
thetical clause which contains the- 
phrase “property held primarily for 
sale” refers only to the words imme¬ 
diately preceding the parenthesis, 
that is, property held “for produc¬ 
tive use in trade or business.”—Un¬ 
ion Pac. R. Co. V. C. I. R., C.C.A., 
69 F.2d 67, modified on other grounds 
and rehearing denied 69 F.2d 966, 
affirmed Helvering v. Union Pac. R. 
Co., 55 S.Ct. 165, 293 U.S. 282, 79 L.. 
Ed. 363. 

21. U.S.—Union Pac. R. Co. v. C. I.. 
R., supra. 

22. U.S.—Burkhard Inv. Co. v. U. S.,. 

C.C.A.Cal., 100 P.2d 642. 
mcome-producing corporation 

bonds, purchased by taxpayer who is 
not dealer in securities for purpose 
of sale when favorable price can be 
realized or owner needs cash, have 
been held property held for invest¬ 
ment, within the statute.—Union Pac. 

R. Co. V. C. I. R., C-C.A., 69 F.2d 67, 
modified on other grounds and re¬ 
hearing denied 69 F.2d 966, affirmed 
Helvering v. Union Pac. R. Co., 55 

S. Ct. 165, 293 U.S. 282, 79 L.Ed. 363. 

23. U.S.—Harr v. MacLaughlin, D.C. 
Pa., 15 F.Supp. 1004. 

24. U.S.—Burkhard Inv. Co, v. U. S.,. 
, C.C.A.Cal., 100 F.2d 642. 
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and receive back the money has been held a capital 
net loss as regards right to deduction.^s 

§ 311. Sale or Exchange of Corporate Stock 
or Securities 

a. In general 

b. Exchange of stock or securities 

c. Corporation dealing in own stock 

a. In General 

The deduction allowed a taxpayer for losses realized 
on the sale of corporate stock or securities varies with 
the length of time he held the securities and is limited 
to the amount of his capital gains plus a fixed sum. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
117, corporate stocks and securities are, irrespec¬ 
tive of the length of time that they are held, treat¬ 
ed generally as capital assets for the purpose of 
determining the effect of a loss realized on the sale 
of such property.^® Under this and similar statu¬ 
tory provisions, the credit allowed a taxpayer on a 
loss realized from the sale of corporate securities 
varies, depending on the length of time the securi¬ 
ties were held by the taxpayer.27 Under such 
statute, deductions for losses realized on the sale 
of corporate securities are limited to the amount 
of the taxpayer's capital gains plus a fixed sum.^^ 

Under the Internal Revenue Act of 1932, deduc¬ 
tions for losses realized on the sale of securities, 
which had not been held for two years and so were 
not under the then existing law regarded as cap¬ 
ital assets, were limited to the amount of the gains 
realized on the sale of securities.29 Prior to the 
Revenue Act of 1932, the taxpayer could, in com¬ 
puting the income subject to tax, deduct from gross 
income the full amount of the loss realized on a sale 
of corporate securities which had not been held 


for more than two years.®® Under the Revenue 
Act of 1932 § 101, and similar provisions in earlier 
revenue acts, securities held more than two years 
were regarded as capital assets, and, in the event 
of a loss realized on the sale of such securities, the 
taxpayer was entitled to deduct the amount of the 
loss from his capital gains and to deduct a certain 
percentage of his net capital loss from his income 
tax as computed without respect to capital gains, 
and losses.®^ Under such provisions, a loss real¬ 
ized on the sale of securities that were capital as¬ 
sets, having been held for more than two years, 
could not be deducted from ordinary income.®^ 
However, until the loophole was closed by statute, 
it was held that the period of holding was termi¬ 
nated by a wash sale so that one who had held se¬ 
curities for more than two years could sell them, 
promptly repurchase them, a wash sale on which 
no loss was recognized, discussed infra § 314, and 
thereafter again sell establishing a loss deductible 
from ordinary income, and computed on the basis 
of the cost of his original acquisition adjusted for 
any gain or loss on the wash sale and repur¬ 
chase.®® 

b. Exchange of Stock or Securities 

A loss which results from an exchange of stocks or 
securities is a deductible loss, unless it comes within one 
of the no-ioss exceptions provided for in the Internal 
Revenue Code. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
112, and similar statutes, a loss which results from 
an exchange of stocks or securities is a deductible 
loss®'^ unless it comes within one of the no-loss ex¬ 
ceptions provided for in § 112 of the Code,®^ such 
as the exception that no loss shall be recognized 
where securities are transferred to a corporation in 


25. XJ.S —Kaplan v. C. I. R., C.C.A., 
65 F.2d 401. 

2S. U.S.—C. I. R. V. Coggan, C.C.A., 

119 P.2d 504, certiorari denied Cog- 
gan V. C. I. R., 62 S.CL 99, 314 U.S. 
652, 86 KEd. 523. 

27. U.S.—C. I. R. V. Coggan, supra. 

28. U.S.—C. I. R. V. Coggan, supra. 

29. U.S.—Neuberger v. C. I. R., 61 
S.Ct. 97, 311 U.S. 83, 85 L.Ed. 68. 

30. U.S.—Neuberger v. C. I. R., su¬ 
pra. 

31. U.S.—Piper v. Willcuts, D:C. 
Minn., 55 P.2d 897, affirmed, C.C. 
A., 64 F.2d 813—Bank of New York 
& Trust Co. v. U. S., D.C.N.T., 26 
F.Supp. 314. 

82. U.S.—Bank of New York & 
Trust Co. V. U. S., supra. 

47 C.J.S.-30 


Tliat taxpayer realized no capital 
gains was immaterial.—Piper v. Will- 
cuts, C.C.A.Minn., 64 F.2d 813. 

33. U.S,—U. S. V. Bok, C.C.A.Pa., 
102 F.2d 368—C. I. R. v. Neylan, C. 
C.A.Cal., 97 F.2d 410—Heinz v. C. 
I. R., C.C.A., 94 F.2d 832, reversed 
on other grounds 101 F.2d 453— 
Bank of New York & Trust Co. v. 
U. S., D.C.N.Y., 26 F.Supp. 314— 
U. S. V. Bok, D.C.Pa., 22 F.Supp. 
864, affirmed, C.C.A., 102 F.2d 358. 

34. U.S.—C. I. R V. Tew, C.C.A., 108 
F.2d 670. 

Loss on exchange of property in gen¬ 
eral see supra § 308. 

As ‘^exchange of property” 

Owner of an undivided interest in 
a participating trust, on surrendering 
certificate representing such Interest 
and receiving proportionate share of 
the underlying securities of the 
trust, was entitled to deduct the dif¬ 
ference between the market value of 

465 


the securities received and the cost 
of the participating shares, since the 
transaction effected a substantial 
change in property interest and con¬ 
stituted an "exchange of property" 
within statutes.—C. I. R. v. Tew, su¬ 
pra. 

Not deductible as bad debt 
U.S.—Reed v. C. L R., C.C.A., 129 F. 
2d 908. 

35. U.S.—Kuldell v. C. I. R., C.C.A. 

Tex., 97 P,2d 725. 

Earlier statute construed 
U.S.—Union Pac. R. Co. v. C. I. R., 
C.C.A,, 69 F.2d 67, modified on oth¬ 
er grounds and rehearing denied C9 
P.2d 966, certiorari denied Union 
Pac. R. Co. V. Helvering, 55 S.Ct. 
71, 293 U.S. 669, 79 L.Ed. 660, re¬ 
hearing denied 56 S.Ct. 137, 293 U, 
S. 630, 79 L.Ed. 716, affirmed Hel¬ 
vering V. Union Pac. R. Co., 55 S. 
Ct 166, 293 U.S. 282, 79 L.Ed. 363. 
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exchang^e for stock or securities in the corpora¬ 
tion, and immediately thereafter the transferor is 
in control of the corporation,^^ 

Under the Internal Revenue Code^ 26 U.S.C.A. § 
113, and similar statutes, the basis for computing a 
deductible loss on stock or securities acquired in 
an exchange is the same as in the case of property 
exchanged,that is, the cost to the taxpayer of 
the stock or securities received in exchange,38 and 
this may be measured by the cost or fair market 
value of the stock or securities given in exchange, 
at the time of the exchange.39 If stock has no 
market value except that established by an apprais¬ 
al of assets, it cannot be treated as an equivalent of 
cash in determining a loss by an exchanged® The 
loss on an exchange of stock in one corporation for 
istock in a consolidated corporation can be comput¬ 
ed only by establishing the fair market value of 
the stock received as determined from facts which 
appear after the merger has been completed.^^ 
Exchange as pari of corporate reorganisation. 
Under the Internal Revenue Code, 26 U.S.C.A. § 
112 (1), and similar statutes, no loss is recognized 
on an exchange of stock or securities as a part of 
a plan of corporate reorganization, tinder which 


stock or securities solely are acquired in a corpora¬ 
tion organized or made use of to effectuate such 

plan of reorganization,43 taxpayer is not pre¬ 

cluded from invoking the statute by the fact that he 
had paid for his stock for the privilege of partici¬ 
pating in the reorganization.^^ This provision, 
however, does not apply where there is in fact no 
reorganization of the corporation,44 as where it is 
merely a partial liquidation.45 Moreover, this pro¬ 
vision of the statute does not prevent a future rec¬ 
ognition of a loss from the stock or securities re¬ 
ceived in exchange.45 

Exchange between members of family. The pro¬ 
vision of the Internal Revenue Code, 26 U.S.C.A. 
§ 24 (b), and similar statutes that no deduction shall 
be allowed for losses from exchanges of property 
directly or indirectly between members of a fam¬ 
ily applies, but is not limited, to exchanges of 

stock,47 

c. Corporation Dealing in Own Stock 

Whethei' dealing by a corporation in shares of its 
own capital stock gives rise to a deductib'e loss de¬ 
pends on the real nature of the transaction which is to 
be ascertained fronn ali the facts and circumsfknces. 

Whether the disposition by a corporation of 


36. U.S.—C. I. R. V. Cement Inves¬ 
tors, C.C.A., 122 P.2d 380, followed 
in C. I. R. V. Newton, 122 F.2d 416, 
certiorari denied Helvering v. New¬ 
ton, 62 S.Ct. 630, 315 U.S. 803, 86 
li.Ed. 1203, Helvering v. James Q. 
Newton Trust, 62 S.Ct. 630, 315 U. 
S. 803, 86 L.Ed. 120«, Helvering 
V. Cement Investors, 62 S.Ct. 630, 
315 U.S. 802, 86 L.Ed. 1203, affirmed 
62 S.Ct. 1125, 316 U.S. 527, 86 L. 
Ed. 1649—Kuldell v. C. I. R., C.C. 
A.Tex., 97 P.2d 725. 

37. U.S.—Securities Co. v. C. L R., 
C.C.A., 64 P.2d 330. 

38. U.S.—Forstmann v. Rogers, C.C. 
A.N.J., 128 F.2d 126—Tiscornia v. 
C. I. R, C.C.A., 95 F.2d 678. 

“Actuarial value” as “cost” 

U.S.—Countway v. C. I. R., C.C.A., 
127 F.2d 69. 

39. U.S.—Forstman v. Rogers, C.C. 
AN.J., 128 F.2d 126. 

Apportioniug cost 
Where corporate reorganization re¬ 
sulted in taxpayer's receiving, in ex¬ 
change for old stock, equal quanti¬ 
ties of two types of new securities, 
establishing basis for determining 
loss sustained from sale of one type 
by apportioning cost of old stock to 
new securities according to market 
value of latter when exchanged was 
not erroneous under circumstances. 
—Curtiss V. C. I. R., C.C.A., 57 P.2d 
847. 

value less th.au cost 
Where market value of preferred 


stock received In exchange for bonds 
was less than cost of bonds, tax¬ 
payer may be entitled to deduction.— 
Oxford Paper Co. v. U. S., Ct.Cl., 52 
F.2d 1008, supplemented 56 F.2d 895. 

40. U.S.—Tsivoglou V. U. S, D.C. 
Mass., 27 P.2d 564, affirmed, C.C.A., 
31 F.2d 706. 

41. U S.—Morrill v. U. *S., D.C.N.H., 
18 F.Supp. 697. 

42,. U.S.—Yates v. McGowan, D.C. 
N.T., 39 F.Supp. 257, affirmed. C.C. 
A,, 124 F.2d 819, rehearing denied 
126 F.2d 624. 

D.C.—McCausey v. Burnet, 50 P.2d 
j 491, 60 App.D.C. 201. 

43. U.S.—Securities Co. v. C. I. R., 
j C.C.A., 64 F2d 330. 

44. U.S.—Rogers v. Strong, C.C.A.N. 
J., 72 P.2d 455, certiorari denied 
Strong V. Rogers, 55 S.Ct. 217, 293 
U.S. 621, 79 D.Ed. 709. 

Joint purchase of stocks 
Where two corporations agreed 
with each other to jointly purchase 
the stocks of two other corporations 
from individual stockholders, tax¬ 
payer who exchanged her stock for 
stock in purchasing corporations was 
not within provision that no loss 
shall be recognized where stock Is re¬ 
ceived pursuant to a reorganization 
or acquisition by one corporation of 
at least a majority of voting and oth¬ 
er classes of stock of another cor¬ 
poration.—Rogers v. Strong, supra. 

45. U.S.—^Malone v. C. I. R., C.C.A. 
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Fla., 12S F.2d 967—Kelly v. C. I. R., 
C.C.A., 97 P.2d 915. 

Deduction of loss from distribution 
in liquidation in general see supra 
§ 298. 

46. U.S.—Tates v. McGowan, D.C. 
N.T., 39 F.Supp. 257, affirmed, C. 
C.A., 124 P.2d 819, rehearing de¬ 
nied 126 F.2d 624. 

Failure of new corporation 
Where stockholder exchanged se-' 
cured note of corporation for stock 
of new corporation pursuant to plan 
for reorganization, amount of loss de¬ 
ductible in computing income for 
year in which new corporation failed 
would be the cost of the secured 
note.—Tiscornia v. C. I. R,, C.C.A., 
95 F.2d 678. 

Exchange of mortgage interests 
Where corporation was reorganized 
and new corporation acquired its as¬ 
sets and gave security for payment 
of what had been unsecured indebt¬ 
edness of old corporation, reorgan¬ 
ization was not tax-free, and hence 
holders of interests in second mort¬ 
gage note of old corporation were en¬ 
titled to deductions, In computing in¬ 
come taxes, for loss from exchanges 
of such interests for second mort¬ 
gage bonds of new corporation.— 
Stoddard v. C. I. R., C.C.A., 141 p 2d 
76. 

47. U.S.—Fawcett v. C, I. R., C.C.A., 
149 P.2d 433. 

Application to other kinds of prop¬ 
erty see supra § 308. 
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shares of its own capital stock gives rise to a de¬ 
ductible loss depends' on the real nature of the 
transaction which is to be ascertained from all the 
facts and circumstances.^^ The receipt by a cor¬ 
poration of the subscription price of shares of its 
capital stock on their original issuance does not 
give rise to a deductible loss, even though the 
amount received is less than the par or stated val- 
ue.^9 Generally, neither a corporation,nor a 
joint-stock company^l suffers a loss for income tax 
purposes by the purchase of its own stock. How¬ 
ever, if a corporation deals in its own shares just 
as it might in the shares of another corporation, 


its losses on such transactions will be recognized.^^ 
Where the purchase is made by a transfer of as¬ 
sets of the corporation the loss sustained on the 
assets transferred has been held deductible.^^ 

§ 312. - Basis of Measuring Loss 

The basis for determining the loss on a sale of cor¬ 
porate stock ordinarily is the cost of the stock to the 
taxpayer. 

Under the Internal Revenue Code, 26 U.S.CA. 
§ 113, and similar statutes, the basis for determin¬ 
ing the loss on a sale of corporate stock, is the 
actual cost of the stock to the taxpayer.^^ Where 


43. U.S.—Carter Hotel Co. v. C. I. 
R., C.C.A., 67 F.2(i 642—Aviation 
Capital V. Pedrick, D.C.N.Y., 56 F. 
Supp. 964, affirmed. C C.A., 148 P.2d 
165, certiorari denied 66 S.Ct. 28- 

49. U.S.—Carter Hotel Co. v. G. I. 
R.. C.C.A.. 67 F.2d 642—Aviation 
Capital V. Pedrick, D.C.N.Y., 56 F. 
Supp. 964, affirmed, C.C.A., 148 P- 
2d 165, certiorari denied 66 S.Ct. 28. 

50. U.S.—Johnson v. C. I. R., C.C.A. 
Tex., 56 F.2d 58, certiorari denied 
Johnson v. Burnet. 52 S.Ct. 502, 
286 U.S. 551, 76 L.Ed. 1287—Jewel 
Tea Co. v. U. S., D C.N.Y., 15 F. 
Supp. 56, affirmed, C.C.A., 90 P.2d 
451, 112 A.L.R. 182. 

51. U.S.—Johnson v. C. I. R., C.C.A. 
Tex., 56 F.2d 58, certiorari denied 
Johnson v. Burnet, 52 S.Ct. 602, 286 
U.S. 551. 76 L.Ed. 1287. 

52. U S.—C. I. R. V. S. A. Woods 

Co., C.C.A., 57 F.2d 635—Aviation 
Capital v. Pedrick, D C.N.Y., 56 P. 
Supp. 964, affirmed, C.C.A., 148 

F.2d 165, certiorari denied 66 S. 
Ct. 28—Investment Corporation of 
Philadelphia v. U. S., D.C.Pa., 43 P. 
Supp. 64. 

53- U.S.—Trinity Corporation v. C. 
I. R., C.C.A.Tex , 127 P.2d 604. cer¬ 
tiorari denied 63 S.Ct. 47, 317 U.S. 
651, 87 L.Ed. 524—Hammond Iron 
Co. V. C. I. R., C.C-A.AIa., 122 F.2d 
4 —Spear & Co. v. Heiner, D.C.Pa., 
54 P.2d 134, affirmed, C.C.A., Hein¬ 
er V- Spear & Co., 61 F.2d 1030. 

54. U.S.—C. I. R. V. Merrell, C.C.A., 
93 F.2d 466—Skinner v. Eaton, C. 
C.A„ 45 P.2d 568, certiorari denied 
51 set. 486. 283 U.S. 837, 75 L.Ed. 
144 9 —Osburii California Corpora¬ 
tion V. Welch, C.C.A.CaL, 39 F.2d 
41, certiorari denied 61 S.Ct. 28, 
282 U.S. 850, 75 L Ed. 753. 

Basis for measuring loss on disposi¬ 
tion of property generally see su¬ 
pra § 309. 

Portiou of ‘block of stock 

The revenue- act cannot be con¬ 
strued as permitting taxpayer to sell 
part of a block of stock, deduct cost 
of the whole block in the year of the 
sale and report, without cost, the 
gain from remaining shares as sold 


in small blocks each year, but fair¬ 
ness requires an allocation of cost 
on a share basis, and the cost de¬ 
ducted from each share as sold for 
purpose of determining gain or loss. 
—Leake v. C. I. R., C.C.A., 140 F.2d 
451, certiorari denied 65 S.Ct. 54, 323 
U.S. 722, 89 L.Ed. 580. 

Sale of rights 

Where stock carried with it as evi¬ 
denced by indorsement thereon a rat¬ 
able interest in affiliate and stock¬ 
holder exchanged stock for new 
shares without indorsement and a 
declaration of interest in assets of 
affiliate, taxpayer selling his declara¬ 
tion of interest was entitled to allo¬ 
cate the cost of original Indorsed 
stock certificates between the stock 
and the interest in the affiliate for 
purpose of computing a loss.—C. I. 
R. v. Hagerman, C.C.A., 102 F.2d 281. 
Interest 

Interest will not be included in 
sum unambiguously recited as pur¬ 
chase price of preferred stock of 
corporation in taxpayer’s contract 
for purchase thereof by holding that 
part of notes given seller represent 
interest deductible from recited sum 
in ascertaining gain or loss on tax¬ 
payer’s subsequent sale of part of 
stock for income tax purposes.—Mac¬ 
Donald V. C. I. R., C.C.A., 76 F.2d 513. 

Failure to report gain 

Taxpayers receiving stock as com¬ 
pensation for services could not take 
advantage of treasury regulation per¬ 
mitting them to take fair market val¬ 
ue of stock when it was received as 
its “cost” in computing gain or loss 
on subsequent sale of stock, where 
taxpayers did not return difference 
between amount paid for stock and 
amount of its fair market value as 
required by regulation.—C. I. R. v. 
Parren, C.C.A., 82 P.2d 141, certiorari 
dismissed 57 S.Ct. 108, 299 U.S. 617, 
81 L.Ed. 456—C. I. R. v. McCrary, 
C.C.A., 82 P.2d 141, certiorari dis¬ 
missed 67 S.Ct. 108, 299 U.S. 617, 81 
L.Ed. 456. 

Dividends received on stock, day 
after purchase but which had been 
declared before date of purchase, 
must be deducted from cost price,— 
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S. Silberman & Sons v. C. I. R., C. 

C. A.. 76 F.2d 360. 

Summary judgment 

If old method of computing gain 
or loss from sale of stock in corpo¬ 
ration which had increased author¬ 
ized capitalization, for increase of 
which stockholders had acquired 
rights, was reasonable, taxpayer was 
not entitled to summary refund judg¬ 
ment, notwithstanding subsequent 
nonretroactive treasury regulations 
defined more exactly and fairly than 
old regulation how gain or loss 
should be computed, even if appli¬ 
cation of more recent method would 
benefit taxpayer.—Kelly v. Anderson, 

D. C.N.Y., 5 F.Supp. 333. 

Securities owned by trust 

Taxpayer had “contingent" and not 
“vested” interest in corpus of par¬ 
ticular trust created, administered, 
and located in Massachusetts, as re¬ 
spects base value for computation of 
loss for tax purposes resulting from 
sale of securities received by daugh¬ 
ter on termination of trust.—Forbes 
V. C. I. R., C.C.A.. 82 F.2d 204. 
Stock acquired before 1913 

The basis for determining the loss 
on a sale of stock or securities that 
were acquired before 1913, when the 
income tax amendment became oper¬ 
ative, was, under statutes so pro¬ 
viding, their cost or their market val¬ 
ue in 1913, whichever was lower.— 
McCaughn v. Ludington, Pa., 46 S.Ct. 
423, 268 U.S. 106, 69 L.Ed. 868 —L. 
S. V. Flannery, Ct.Cl., 45 S Ct. 420, 
268 U.S. 98, 69 L.Ed. 865—U. S, v. 
Tillinghast, D.C.R.I., 55 P.2d 279, af¬ 
firmed, C.C.A., 69 P.2d 718—Nichols 
V. Smith, C.C.A,Mass., 35 F.2d 938. 
Actual value 

Where stockholder in oil company 
on consolidation of oil company with 
subsidiary company received stock in 
subsidiary’s parent company, actual 
value of stock received from parent 
company at time of acquisition of oil 
company was required to be used for 
purpose of determining gain or loss 
when such stock was subsequently 
sold.—Rotenberg y. Sheehan, D.C.Mo., 
48 F.Supp. 68^4, appeal dismissed U. S. 
V. Cohen, C.C.A.. 144 F.2d 992, two 
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the taxpayer acquired the stock as the result of an 
exchange, the basis for determining loss on the sale 
of the stock is the value of the property which he 
exchanged for it^^ Where the taxpayer receives 
other considerations as well as money on the sale 
of his stock, he cannot compute a loss on the sale 
by considering only the money received.^® In or¬ 
der to claim successfully a loss on the sale of se¬ 
curities, the taxpayer must establish each of the 
elements involved in computing the loss.^*^ 

As a general rule, the effect of a reorganization 
or succession and the issuance of new shares in 
place of the old is to destroy the identity of the 
particular shares and their individual cost basis, 
and to create a new base for the shares, their av¬ 
erage cost.^s Where a stockholder received addi¬ 
tional stock of a different character in a reorgani¬ 
zation and in addition retained the old stock, the 
cost of the original stock must be apportioned in 
determining the loss on a sale of the new stock'.^^ 
Where a stockholder exercised his option to buy 
additional stock on the corporation’s increasing its 
capital, it is necessary in determining the basis of 
a share subsequently sold, whether of the new or 
old stock, to compute the average cost based on 
both purchases.60 

Where no gain or loss is recognized by the in- 
•come tax law as resulting from an exchange of 
securities, the basis of the stock exchanged becomes 
the basis of the stock acquired for purposes of com¬ 
puting the loss on a subsequent sale of such stock.®^ 
Where, under the law applicable at the time, a 


gain or loss was recognized- on an exchange, the 
cost basis of the stock acquired is increased or de¬ 
creased in accordance with the gain or loss recog- 
nized.®2 Under the Internal Revenue Code, 26 
U.S.C.A. § 113, and similar statutes, the basis for 
computing the loss on the sale of stock which a cor¬ 
poration controlled by the transferor acquired from 
the transferor in exchange for its stock or securi¬ 
ties is the same as it would be in the hands of the 
transferon®^ 

Where taxpayer corporation received certain se¬ 
curities from another corporation, both corpora¬ 
tions being controlled by the same individual, it has 
been held that, on a later sale of the securities, the 
treasury department could in its discretion use as 
the basis for computing loss the market value 
of the securities at the time of the transfer, rather 
than their cost to the transferring corporation.®^ 

§ 313 . - First in. First out, Rule 

When shares of stock in a corporation are sold from 
lots purchased at different times and at different prices 
and the identity of the lots cannot be determined, the 
stock sold is deemed to be the earliest purchased for 
purposes of determining the loss on the sale. 

The first-in, first-out rule embodied in a treas¬ 
ury regulation, is that, when shares of stock in a 
corporation are sold from lots purchased at differ¬ 
ent dates and at different prices and the identity of 
the lots cannot be determined, the stock sold shall 
be deemed to be the earliest purchased for purposes 
of determining the loss on the sale.®® The first-in, 
first-out rule has no application where the shares 


cases, and Sheehan v. Rotenberg-, 144 
F.2d 992. 

55. U.S.—Countway v. C. I. R., C.C. 
A., 127 F.2d 69. 

5a U.S.—Brandeis v. Allen, D.C. 
Neb., 60 F.2d 1004, error dismissed, 
C.C.A., Allen v. Brandeis, 61 F.2d 
1018. 

57. U.S.—Jankowsky v. C. I. R., C. 

C.A.Okl., 56 F.2d 1006. 

5a U.S.—Crespi v. C. I. R., C.C.A. 

Tex., 126 F.2d 699. 

Time 

In determining loss for income tax 
purposes on sale of stock acquired 
in reorganization of railroad com¬ 
pany, stock should be valued as of 
date when final installment of cash 
was paid for it, which was time when 
taxpayer became entitled to securi¬ 
ties, and law applicable to year in 
which exchange was made was in¬ 
voked to determine amount of loss 
recognized in that year for purpose 
of subtraction from basis calculated 
under law of 1924.—Securities Co. v. 
C. I. R., C.C.A., 64 F.2d 330. 

59- U.S.—^Manhattan General Equip¬ 


ment Co. v. C. I. R., 56 S.Ct. 397, 
297 U.S. 129, 80 L Ed. 528, rehear¬ 
ing denied 56 S.Ct. 587, 297 U.S. 
728, 80 L.Bd. 1010—Collier Service 
Corporation v. C. I. R., 56 S.Ct. 397, 
297 U.S. 129, 80 L.Ed. 528, rehear¬ 
ing denied 56 S.Ct. 687, 297 U.S. 
728, 80 L.Ed. 1010. 

“Apportion” means to divide and 
assign in just proportion although not 
an equal division.—Manhattan Gen¬ 
eral Equipment Co. v. C. I. R., C.C. 
A., 56 S.Ct. 397, 297 U.S. 129, 80 L. 
Ed. 528, rehearing denied 56 S.Ct. 587, 
297 U.S. 728, 80 L.Ed. 1010—Collier 
Service Corporation v. C. I. R., C.C.A., 
56 S.Ct. 397, 297 U.S. 129, 80 L.Ed. 
528, rehearing denied 56 S.Ct. 687, 
297 U.S. 728, 80 L.Ed. 1010. 

60. D.C.—Ayer v. Blair, 25 F.2d 634, 
58 App.D.C. 110. 

61. U.S.—Whitney v. U. S., Ct.Cl., 
15 F.Supp. 76, certiorari denied 57 
S.Ct. 40, 299 U.S. 676, 81 L.Ed. 
426. 

62. U.S.—Wells Fargo Bank & Un¬ 
ion Trust Co. V. McLaughlin, C.C. 
A.CaL, 78 F.2d 934, certiorari de¬ 
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nied Wells Fargo Bank & Union 
Trust Co. V. McLaughlin, 56 S.Ct. 
172, 296 U.S. 638, 80 L.Ed. 453. 

63. U.S.—Barnet S. Milman, Inc. v. 
C. I. R., C.C.A., 114 F.2d 95. 

64. U.S.—G. U. R. Co. V. C. I. R., 
C.C.A, 117 F.2d 187. 

65. U.S.—Snyder v. C. I. R., '56 S.Ct. 
737, 29'5 U.S. 134, 79 L.Ed. 1351, re¬ 
hearing denied 55 S.Ct. 913, ,295 U. 
S. 769, 79 L,Ed. 1710~Helvering v. 
Rankin, 55 S.Ct. 732, 295 U.S. 12'3, 
79 L.Ed. 1343. 

“Block” shoiUd be substituted for 
“lot” in interpreting internal reve¬ 
nue regulation providing that, when 
shares of stock are sold from “lots" 
purchased at different dates or at 
different prices and the identity of 
the lots cannot be determined, the 
stock sold shall be charged against 
the earliest purchases thereof, in de¬ 
termining taxable income.—Hitch¬ 
cock V. U. S., U.C.Mich., 36 F.Supp. 
607. 

Amortization method 
Where taxpayer in 1929 sold some 
of shares which he had bought at 
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can be identified, as where there are different cer¬ 
tificates representing each purchase, and one of the 
certificates is used to make delivery on a sale.^® 
The fact that the shares cannot be identified by the 
stock certificates does not necessarily mean that the 
shares cannot be identified.^*^ It has been held that 
a margin trader’s undisclosed intention to sell the 
shares last acquired is not sufficient to take the 
transaction out of the first-in, first-out rule,6S but 
there is a sufficient identification where the trader 
tells the broker that he wishes to sell the shares 
purchased at a certain price on a certain date, even 
though there are no stock certificates which can be 
identified as representing those shares.^® 

Where the taxpayer has in his possession and de¬ 
livers in consummation of a sale certain stock cer¬ 
tificates, he cannot for tax purposes claim that he 
intended to sell the shares represented by other cer- 
tificates.^t^ Where a stock dividend is declared on 


shares which have been purchased at different times 
and prices, the dividend shares cannot be allocated 
to any particular purchase, and on a sale of part of 
the dividend shares, the first-in, first-out rule ap- 
pliesJi 

§ 314 . - What Are Sales or Exchanges 

A loss on a sale op exchange of corporate stock 
which is not bona fide or which is in substance a gift, 
or where the sale is made under a plan contemplating 
reacquisition of the securities and the plan is carried 
out, is not deductible in computing income taxes. 

As in the case o£ property generally, considered 
supra § 282, a taxpayer does not generally realize 
a loss for tax purposes from a fall in the value of 
his corporate stock until he sells or exchanges 
A transfer which is not bona fide and which does 
not take the stock out of the taxpayer’s control is 
not a sale or exchange which can be recognized as 
establishing a loss.'^S A gift is not transformed in- 


various times at a profit whicli he 
did not report in his return for 1929 
on theory that he would use pro¬ 
ceeds of first sales to amortize whole 
purchase price and treat all later 
proceeds as profit, and in 1932 sold 
-remaining shares, and in return for 
19.32 followed same method, taxpay¬ 
er could calculate his loss for 1932 
by allocating first purchases to first 
sales, notwithstanding, had such 
method been applied for 1929, it 
would have resulted in a taxable 
gain nearly as great as deduction 
claimed for 1932, as against conten¬ 
tion that taxpayer could not disavow 
his choice and avoid a tax which in 
1929 he professed only to defer.— 
■Schmidlapp v. O. 1. R., C.C.A., 96 F. 
2d 680, 118 A.L..R. 297. 

Particular origin, of stock sold is 
■of vital importance in determining 
loss from sale.—Curtis v. C. I. R., 
C.C.A., 89 F.2d 736. 

>€8. U.S.—Holmes v. C. I. R., C.C.A., 
134 F.2d 219. 

Surrender of highest cost stock 
Where majority stockholder, on 
surrendering certificates to corpora¬ 
tion’s general manager for cancella¬ 
tion, stated that he desired to can- 
•cel certificates representing highest 
-cost stock to him, manager knew 
that certain numbered certificates 
represented highest cost stock, and 
he indicated surrender and cancella¬ 
tion of those certificates on corpo¬ 
rate records by check marks, the 
'first in, first out rule for identifica¬ 
tion of stock canceled was not appli¬ 
cable in computing stockholder's In- 
■oome taxes.—Rule v, C. I. R., C.O.A., 
m F.2d 979. 

Arbitrary aUocatiou 
It has been held that the taxpayer 
tnay arbitrarily allocate Ws stock 
-certificates to certain purchases 


where he has no way of identifying 
them.-—Hitchcock v. U. S., D.C.Mich., 
‘36 F.Supp. 007. 

67. U.S.—^Helvering v. Rankin, >55 S. 
Ct. 7'32, 295 U.S. 123, 79 L.Ed. 1343 
—Vawter v. C. I. R., C.C.A., 83 F. 
2d 11, certiorari denied 57 S.Ct. 42, 
299 U.S. 578, 181 L.Ed. 426—Hitch¬ 
cock V. U. S., D.C.Mich., 36 F.Supp. 
507. 

Any designation which specifically 
identifies the stock transferred is 
sufficient to make inapplicable the 
“first in, first out rule” for identifi¬ 
cation.—Rule V. C. 1. R., C.C.A., 127 
P.2d 979. 

6S. U.S.—Snyder v. C. I. R., '55 S.Ct. 

757, 295 U.S. 134, 79 L.Ed. 1351, 
rehearing denied 65 S.Ct. 913, 295 

U. S. 769, 79 L.Ed. 1710. 

69. U.S.—Helvering v. Rankin, 55 S. 
Ct. ‘732, 295 U.S. 12'3, 79 L.Ed. 1343. 

70. U.S.—Smith v. Higgins, C.C.A.N. 
Y., 102 P.2d 456, reversed on other 
grounds 60 S.Ct. 355, *308 U.S. 473, 
•84 L.Ed. 406—Vawter v. C. I. R., 
C.C.A., 83 P.^d 11, certiorari de¬ 
nied '57 S.Ct. 42, 299 U.S. 678, 81 
L.Ed. 426. 

Court must consider and follow 
what taxpayer did, and not what he 
might have done, in fixing cost base 
of stock properly usable in deter¬ 
mining taxable loss.—Curtis v. C. I. 
R., C.C.A., 89 F.2d 736. 

71. U.S.—Vawter v. C. I. R., C.C.A., 
83 F.2d 11, certiorari denied 67 S. 
Ct. 42, 299 US. 678, '81 L.Ed. 426. 

72. U.S.—General Securities Co. v. 
C. I. R., C.C.A., 12.3 P.2d 192— 
Blverson Corporation v. Helvering, 
C.C.A., 122 P.2d 29-5—^MacDonald v. 
C. X R., C.C.A., 76 P.2d 613—Pugh 

V. C. I. R., C.C.A., 49 F.2d 76, cer¬ 
tiorari denied Pugh v. Burnet, '62 

469 


S.Ct 22, 284 U.S. 642, 76 L.Ed. 546 
—Van Diest v. U. S., 67 CtCl. 655. 
Exchange of stock or securities see 
supra § 311 b. 

Worthless stock 

(1) Loss can be established with¬ 
out sale of security, when its value 
has become finally extinct.—De Loss 
V. C. I. R., C.C.A., 28 P.2d 803, cer¬ 
tiorari denied 49 S.Ct. 254, .279 U.S. 
840, 73 L.Ed. 98'7. 

(2) Transfer of stock in apparent¬ 
ly insolvent corporation to another 
stockholder, who assumed trans¬ 
feror's liability as indorser of corpo¬ 
ration's obligations was a sale, and 
not a disposition of worthless prop¬ 
erty.—First Kat. Bank & Trust Co. 
in Macon, Ga., v. U. S., C.C.A.Ga., 115 
F.2d 194. 

(3) Deduction for worthless stock 
generally see infra § 331. 

73. U.S.—Nicholson v. C. I. R., C. 
C.A., 90 F.2d 978—MacDonald v. C. 
I. R., C.C.A., 7-6 F.2d 513. 
Transaction -riewed as a whole 
U.S.~^a Pointe v. U. S., C.C.A.Mich., 
128 F.2a 102. 

Surrender of stock to corporation 
Where preferred stock with par 
value of one hundred dollars repre¬ 
sented loans to corporation by each 
of four stockholders on the basis of 
four hundred dollars per share and 
it was agreed by corporate action 
that one half the outstanding pre¬ 
ferred stock should be retired at par, 
the transfer of preferred stock to 
the corporation by taxpayer who 
held the controlling interest in the 
corporation and owned same propor¬ 
tion of the common stock as he did 
of the preferred stock constituted a 
surrender of stock rather than a 
sale, and no deductible loss resulted 
to the taxpayer therefrom.—Taylor 
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to a sale on which the taxpayer can claim loss 
where the consideration received is merely nominal 
and far below the market value of the stock 
Where the taxpayer gives, without any considera¬ 
tion, an option to buy stock at a price which he be¬ 
lieves will be substantially below the market value, 
and such option is exercised, the difference between 
the market and option prices has been held to be 
a gift and not a deductible loss.’^^ A distribution 
by a syndicate among its members of the stock pur¬ 
chased by the syndicate, although in the form of 
a sale, is not a sale for purposes of recognizing a 
lossJ® The issuance of stock by a corporation to 
one of its officers in payment of back salary is not 
an exchange of property, but the payment of a 
debt.'^'^ 


Wash sales. Under the Internal Revenue Code, 
26 U.S.C.A. § 118^ and similar statutes, no loss is 
recognized on the sale of stock or securities where 
the taxpayer reacquires substantially the same 
stock or securities within thirty daysJ^ Whether 
the loss sustained on a sale of corporate stock 
which the taxpayer later reacquired is deductible 
depends on whether the sale was complete and 
final, with no understanding between the parties as 
to the repurchase later made by the taxpayerj^ 
Hence, where the sale is made under a plan con¬ 
templating reacquisition of the securities sold or 
their substantial equivalent and the plan is carried 
out, no loss is deductible,even if the repurchase 
takes place after the expiration of the statutory 
thirty-day period.^^ 


V. MacLaughlin, D.C.Pa., 30 F.Supp* 
19. 

74. U.S.—C. I. R. V. Ehrhart, C.C.A. 
Fla., 82 F.2d 3*38. 

Gift, not sale 

Where taxpayer transferred cash 
to trustee under terms of two trusts, 
approved trustee’s purchase of cer¬ 
tain stock for trusts, transferred 
stock owned by him to trustee 
through brokers, and received back 
original cash sum less broker’s com¬ 
mission, stamp tax, and an addition¬ 
al sum, transfer of stock to trusts 
was not a “sale,” which imports a 
delivery of goods for a consideration 
passing from the buyer, but was a 
“gift,” and taxpayer was not enti¬ 
tled to deduct from gross income 
capital loss allegedly incurred in 
transaction.—Du Pont v. Deputy, D. 
CDeL, 22 F.Supp. 33. 

75. U.S.—Cem Securities Corp. v. U. 
S., 55 F.Supp. 109, 102 Ct.Ol. 86. 

76. D.C.—McCausey v. Burnet, 50 F. 
2d 491, 60 App.D.C. 201. 

77. U.S.—Old Colony Trust Co. v. 
C. I. R., C.C.A., ‘59 F.2d 168. 

78. U.S.—C. I. R. V. Dyer, C.C.A., 
74 F 2d 685, certiorari denied Dyer 
V. C. 1 R, 56 S.Ct. 97. 296 U.S. 586, 
SO L.Ed. 414, and followed in C. I. 

R. V. Troup, 75 F.2d 1010, certio¬ 
rari denied Troup v. O. I, R., 56 

S. Ct. 98, 296 U.S, 586, 80 L.Ed. 
414—U. S, V. Bok, D.aPa., 22 F. 
Supp. 864, affirmed, C.C.A., 102 F. 
2d '358. 

Purpose 

U.S.—Trenton Cotton Oil Co., Tren¬ 
ton, Tenn. v. C. I. R, C.C.A., 148 
F.2d 208—Hanhn v. C. I, R, C.C. 
A., 108 F.2d 429. 

‘‘Substantially identical” 

(i) Under statute providing that 
no deduction for loss sustained from 
any sale of stock or securities shall 
be allowed in computing income tax¬ 
es where taxpayer has acquired sub¬ 
stantially identical stock or securi¬ 


ties within specified period, the 
words “substantially identical” indi¬ 
cate that something less than pre¬ 
cise correspondence will suffice to 
make the transaction a wash saie, 
and it is sufficient that there be 
economic correspondence exclusive 
of differentiations so slight as to be 
unreflected in the acquisitive and 
proprietary habits of holders of 
stocks and securities.—Hanlin v. C. 
I. R, supra. 

(2) The revenue act provision re¬ 
lating to wash sales where taxpay¬ 
er has contracted to acquire sub¬ 
stantially identical securities does 
not contemplate that new contract 
should be identical in date or that 
parties should be the same, and fact 
that carrying charges may continue ’ 
IS immaterial; but as used it means 
without material or substantial 
change in securities sold and those 
repurchased, and the phrase “sub¬ 
stantially identical” means material¬ 
ly or essentially the same property. 
—Trenton Cotton Oil Co., Trenton, 
Tenn., v. C. I. R, C.C.A., 148 F.2d 
208. 

(3) The bonds of one federal land 
bank are not “substantially identi¬ 
cal” with those of another federal 
land bank.—^Hanlin v. C. I. R., su¬ 
pra. 

Repurchase by sou with taxpayer’s 
money 

Taxpayer, who, having sold stocks 
at loss, immediately lent money to 
son to buy same amount of same 
stocks, which taxpayer took as col¬ 
lateral and, after decline in value 
thereof, took over from son and can¬ 
celed son’s indebtedness, could de¬ 
duct loss.—Cole V. Helburn, D.C.Ky., 

4 F.Supp. 230. 

79. U.S.—C. I. R. V. W. F. Trimble 

& Sons Co., C.C.A., 98 F.2d 853— 

Nicholson v. C. I. R, C C.A., 90 

F.2d 978—Rand v. Helvering, C C. 

A., 77 F2d 450—Hill v. U. S., Ct. 

Cl., 12 F.Supp. 798. 
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lutsution not conclusive 
Intention of taxpayer in establish¬ 
ing loss in the sales of stock to 
avoid the payment of income taxes 
was not conclusive on question 
whether sales were complete and 
Anal with no understanding with 
buyer concerning repurchase by tax¬ 
payer.—Hamlen v. U. S., D.C.Mass., 
31 F.Supp. 309. 

80. U.S.—Helvering v. Johnson, O. 
CA., 104 F.2d 110 . affirm--d 60 S Ct. 
293, .308 U.S. 523, 84 L.Ed 443, mo¬ 
tion granted 60 S.Ct. 5 84—Foster 
V. C. I R., C.C.A., 96 F2d 130— 
Shoenberg v. C. I R. CCA., 77 F. 
2d 446, certiorari denied 56 S Ct. 
101, 296 U.S. 586, 80 L.Ed. 414— 
C, I. R V. Dyer, C.C.A., 74 j!.\2d 
685, certiorari denied Dyer v. C. I. 

R. 56 S.Ct. 97, 296 US.* .586, 80 L. 
Ed. 414, and followed in C. I. R. 
V. Troup. C.C.A., 75 F.2d 1010, cer¬ 
tiorari denied Troup v C. I R . .56 

S. Ct. 98, 296 U.S. 586, 80 L.Ed. 
414. 

All evidence considered 
U.S.—Thai V. C. 1. R., C.C.A., 142 
P.2d 874. 

81. U.S.—Du Pont V. C. I. R, C.C. 
A., 118 F,2d 544, certiorari denied 
62 S.Ct. 79, 314 U.S. 623, 86 L.Ed. 
'501, rehearing denied 62 S.Ct. 176, 
314 U.S. 709, 86 L Ed 566—Raskob 
V. C. I. R., C.'C.A., 118 F.2d 544, 
certiorari denied 63 S.Ct. 79, 314 

U. S. 633, 85 L.Ed. 501, rehearing 
denied 62 S.Ct. 176, 314 U.S. 709, 
8$ L.Ed. 566—C. I. R, v. Neaves, 
C.C.A., 81 P.2d 947—C. I. R. v. 
Riggs, C.C.A., 78 P.2d 1004, certio¬ 
rari denied Lamborn v. C. I. R., 
56 set 1'71, 296 U.S. 637, 80 L.Ed. 
453, Logan v. C. 1. R, 56 S.Ct 171, 
296 U.S. 637, 80 L.Ed. 45i3, Riggs 

V. O. I. R, 56 S.Ct. 171, 296 U.S. 
637, 80 L.Ed. 453, and Lindgren v. 
C. I. R, 56 S.Ct 171, 296 U.S. 637, 
80 L.Ei 453—Shoenberg v. C. I. 
R, C.C.A., 77 P.2d 446, certiorari 
denied 56 S.Ct 101, .296 U.S. 686, 80 
L.Ed. 414. 
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§ 315. Transfer of Property in Exchange for 
Stock 

No loss is recognized on a transfer of property to a 
corporation in exchange for its stock where immediately 
after the exchange the transferor is in control of the 
corporation. 

Under the Internal Revenue Code, 26 U.S.C.A. 
'§ 112, and similar statutes, no loss is recognized on 
a transfer of property to a corporation solely for 
the stock or securities of the corporation, where im¬ 
mediately after the exchange the transferor is in 
control of the corporation.^^ if two or more per¬ 
sons are the transferors, the rule applies if the 
amount of securities received by each is substan¬ 
tially in proportion to his interest in the property 
prior to the exchange.Under this statute money 
IS included in the term ‘'property.'’84 


On a subsequent sale by the corporation of the 
property acquired in exchange for its stock, the 
basis for computing a loss on the sale is the same 
as it would be if the property were still held by the 
transferor.ss However, it has been held that in 
’such case the basis is the market value of the prop¬ 
erty at the time the corporation acquired it.®^ 

§ 316. Transfers to Corporation Controlled 
by Transferor 

The loss realized on a sale or exchange between a 
corporation and one owning more than half of its stock 
is not deductible. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
24, and similar statutes, no deduction is allowed in 
respect of losses from sales or exchanges between 
an individual and a corporation, more than half the 


S2. U.S.—National Weeklies v. C. I. 
R.. CC-A., 137 F.2d 39—Lloyd- 
,Smith V. C. I. R., C.C.A., 116 F.26 
'642, certiorari denied 61 S.Ct. 1111, 
313 U.S. ‘588, '85 L.Ed. 1543—Bar- 
net S. Milman, Inc. v. O. I. R., C. 
C.A., 114 F.2d 95—Halliburton v. 
C. I. R.. C.aA., 78 F.2d 265— 
Tsivoglou v. U. S., C.C.A.Mass., 31 
, F.2d 706. 

r>.C.—Louis W. Gunby, Inc., v. Hel- 
veringr, 122 F.2d 203, 74 App.D.C. 
185. 

Substance and not form deter¬ 
mines applicability of taxing act to 
losses, where property is transferred 
to corporation controlled by trans¬ 
ferors.—Louis W. Gunby, Inc., v. 
Helvering, supra—Labrot v. Burnet, 
■57 F.2d 413, 61 App D.C. 47. 

^ar value of stock received is of 
no significance.—Earle v. O. I. R., C, 
C.A., 38 F.2d 965. 

Disposition of stock 

Where the recipient of stock on 
'exchange of property for stock in a 
corporation has not only legal title 
to stock immfediately after exchange 
but also the legal right then to de¬ 
termine whether to keep stock with 
control that flows from such owner¬ 
ship, no gain or loss on the trans¬ 
action can be recognized irrespective 
of how soon thereafter recipient 
elects to dispose of stock and wheth¬ 
er such disposition is in accord with 
a preconceived plan not amounting 
to a binding obligation.—Wilgard 
Realty Co. v. C. I. R., C.C.A., 127 F. 
2d 514, certiorari denied 63 S.'Ct. 62, 
317 U.S. 655, 87 L.Ed. 637. 
Reorganization 

Where a transaction comes within 
the intent of the statute providing 
that no gain or loss shall be recog¬ 
nized in computing income taxes if 
property is transferred to a corpora¬ 
tion solely in exchange for stock and 
immediately after exchange trans¬ 
feror is in control of corporation. 


fact that transaction cannot meet 
the statutory standards of a reor¬ 
ganization does not necessarily mean 
that it cannot qualify as an ex¬ 
change.—^Helvering v. Cement In¬ 
vestors, 62 S.Ct. 1125, 816 U.S. '527, 
86 L.Ed. 1649—Helvering v. James Q 
Newton Trust, 62 S Ct. 1125, 316 U.S. 
527, 86 L.Ed. 1649—Helvering v. 

Newton, 62 S.Ct. 1125, 316 U.S. 527, 
86 L.Ed. 1649. 

trusecured short-term obligations 
ordinarily do not constitute “securi¬ 
ties” within provision that no gain 
or loss should be recognized in case 
of transfer in exchange for corpo¬ 
rate securities giving transferor con¬ 
trol of corporation, since such obli¬ 
gations do not furnish any continui¬ 
ty of interest.—Lloyd-Smith v. C. 1. 

R. , C.C.A., 116 F.2d 642, certiorari de¬ 
nied 61 S.Ct. 1111, -313 U.S. -588, 85 
L.Ed, 1543. 

Rule not applicable to sale 
U.S.—Tuller v. U. S., Ct.CL, 14 F. 
Supp. 188. 

A beneficial owner of, or equitable 
claimant to, property Is not preclud¬ 
ed from consummating an exchange 
which qualifies under the statute,— 
Helvering v. Cement Investors, 62 S. 
Ct. 1125, 316 U.S. 527, 86 L.Ed. 1649 
—Helvering v. James Q. Newton 
Trust, 62 S.Ct. 1125, 316 U.S. 527, 86 
L.Ed. 1649—Helvering v. Newton, 62 

S. Ct. 1125, 316 U.S. 527, 86 L.Ed. 
1649. 

83. U.S.—Helvering v. Cement In¬ 
vestors, 62 S.Ct. 1125, 316 U.S. 537, 
86 L.Ed. 1649—Helvering v. James 
Q. Newton Trust, 62 S.Ct. 1125, 316 
U.S. 527, 18-6 L.Ed. 1649—Helver¬ 
ing V. Newton, 62 S.Ct. 112'5, -316 

U. S. 62t, 86 L.Ed, 1649—Snowden 

V. McCabe, C.C.A.Tenn., Ill P.2d 
743—Blair v. C. I. R., C.C.A., -91 F. 
2d 992. 

Joint ownership of the property 
transferred to the corporation Is not 
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required.—'Snead v. Jackson Securi¬ 
ties & Investment Co., C.C.A.Ala., 77 
F.2d 19, certiorari denied Jackson 
Securities & Investment Co. v. 
Snead, 56 S.Ct. 115, 296 U.S. 599, 80 
L.Ed. 424. 

Substantially in proportion 
Where two partners, owning as¬ 
sets equally, transferred assets to 
corporation for four thousand seven 
hundred fifty and four thousand nine 
hundred ninety-nine shares respec¬ 
tively, each partner received stock 
“substantially in proportion to his 
interest” within income tax statute 
forbidding recognition of gam or 
loss.—Darby-Lynde Co. v. C. I. R., C. 
C.A., 51 F.2d 32. 

84. U.S.—Halliburton v. C. I. R., C. 
C.A., 78 F.2d 265. 

85. U.S.—^Helvering v. Cement In¬ 
vestors, 62 S.Ct. 1125, 316 U.S. 527, 
86 L.Ed 1649—Helvering v. James 
Q. Newton Trust, 62 S.Ct. 1125, 
'316 U.S. 527, 86 L.Ed. 1649—Hel¬ 
vering V. Newton, 62 S Ct. 1125, 
316 U.S. 527, 86 L.Ed. 1649—Bond¬ 
holders Committee, Marlborough 
Investment Co., First Mortgage 
Bonds, V. C. I. R, 62 S Ct. 537, 315 
U.S. 189, 86 'L.Ed. 784—Wilgard 
Realty Co. v. C. I. R., C.C.A., 127 
P.2d 514, certiorari denied 63 S.Ct. 
52, 317 U.S. 655, 87 L.Ed. 527— 
Snead v. Jackson Securities & In¬ 
vestment Co., C.C.A.Ala., 77 P.2d 
19, certiorari denied Jackson Se¬ 
curities & Investment Co. v. Snead, 
66 S.Ct. 115, 296 U.S. 599, 80 L.Ed. 
424—Darby-Lynde Co. v. C. I. R., 

C. 'C.A., 51 F.2d 32. 

Corporation organized to receive as¬ 
sets 

U.S.—Toklan Royalty Corp. v. Jones, 

D. C.Okl., 58 F.Supp. 967. 

86. U.S.—C. I. R. V. Fisher, C.C.A., 
150 P.2d 198, certiorari granted iS6 
act. 145. 
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stock of which is owned by such individual,^*^ ex¬ 
cept in the case of a corporate distribution in liq- 
uidation.^S Where there are a series of sales be¬ 
tween an individual and such a corporation, no loss 
on such transactions is recognized, although the 
gains may be subject to tax.^^ It has been held, 
irrespective of such statute, that no loss will be 
recognized for tax purposes on a sale or transfer 
by a taxpayer to his w^holly owned or controlled cor¬ 
poration.^ 0 On a subsequent sale by the corpora¬ 
tion, the basis for computing loss has been held to 
be the cost to the individual adjusted by the loss he 
claimed when he transferred the property to the 
corporation.^^ 

A corporation cannot claim a loss on a sale to a 
wholly owned subsidiary corporation.^ 2 Qn the 
other hand, it has been held that, in the case of a 
transaction between a corporation and a wholly 
owned subsidiary corporation, a loss may be rec¬ 
ognized where the transfer was made for legiti¬ 
mate business reasons and not for tax reasons.^S 
It has been held that a corporation can claim a 
loss on a sale to another corporation, although both 
corporations are owned by the same two individu- 
als.9^ 

§ 317. Transactions between Husband and 
Wife 

A Joss resulting from a sale or exchange between a 
husband and wife is not deductible. 

Under the Internal Revenue Code, 26 U.S.C.A. 


47 C.J.S, 

§ 24, and similar statutes, losses resulting from 
sales or exchanges between certain relatives, in¬ 
cluding husband and wife, are not recognized or 
deductible. 

Prior to the Revenue Act of 1934, when such 
provision first appeared, a loss resulting from an 
exchange or sale between spouses was recognized^^ 
if the sale or exchange was bona fide^^ even though 
the husband and wife filed a joint return.98 How¬ 
ever, transactions between a husband and wife were 
closely scrutinized,99 and if the transaction was in 
effect a gift, although made in the form of a sale, 
it would not result in a loss for tax purposes.^ 
Where the transfer was effected by each spouse 
giving the same broker an appropriate order to buy 
or sell the same securities, but each transaction 
was separately executed in the open market, a loss 
was established.^ On the other hand, it has been 
held, where there was a concurrent sale and pur¬ 
chase of securities by the husband and wife, that 
no loss recognized by the tax law resulted, where 
the money used and received went to a joint ac¬ 
count, and they filed a joint return.^ 

In passing on the tax effect of a transaction be¬ 
tween spouses, resort must be had to the local law 
to determine the power of a wife to enter into a 
transaction with her husband.'^ 

§ 318. Reorganization, Consolidation, or 
Merger of Corporations Generally 

As used in statutory provisions not recognizing losses. 


INTERNAL BEYENUE 


87. U.S.—W. A. Drake, Inc., v. C. I. 

R. , C.C.A., 14*5 F.2d 365—Hartford- 
Empire Co. v, C. I. R., C.C.A., 137 
F.2d >540, certiorari denied 64 SCt. 
196, 320 U.S. 787, 88 L.Ed. 473— 
Reed v. C. I. R., C C.A., 129 F.2d 
908—Lakeside Irr. Co. v. C. I. R„ 
C.C.A.Tex., 128 F.2d 418, certiorari 
denied Lakeside Irrigation Co. v. 
C. I. R., 63 S.Ct ‘71, 317 U.S. 666, 
87 LEd. 635, 

Tlie intention of congress in disal¬ 
lowing losses from sales or exchang¬ 
es of property between a corporation 
and an individual owning more than 
fifty per cent of its outstanding 
stock in computing net income was 
to prevent the fixing of losses by 
transactions of personal holding 
companies.—M. F. Reddlngton Co. v. 

C. I. R., C.C.A., 131 F.2d 1014. 

88. U.S.—Mathews v. Squire, D.C. 
Wash., 59 F.Supp. 827. 

89. U.S.—M. F. Reddlngton Co. v. 
C. I. R., C C.A., 131 F.2d 1014. 

90. U.S.—Higgins v. Smith, N.Y., 60 

S. Ct. '3.55, 308 U.S. 473, 84 L.Ed. 
406—C. I. R. V. Smith, C.CA., 136 
F.2d 556. 

D. C.—Labrot v. Burnet, '57 F.2d 413, 
61 App.D.C. 47. 


Prior deoisious recognized a loss 
on such a transaction. 

U.S.—Helvering v. Johnson, C.C.A., 
104 P2d 140, affirmed 60 S.Ct. 29.3, 
308 U.S. 523, 84 L.Ed. 443—Poster 
V. C I. R., 96 P.2d 130-C. I. R. v. 
McCreery, CC.A., 83 P.2d 817—C. 

I. R. V. Eldridge, C.C.A., 79 F.2d 
629, 102 A.L.R. 500—^Wickwire v. 

U. S., D.C.Mich., 27 F.Supp. 724, 
affirmed, C.C.A., 116 F.2d 679. 

D.C.—Jones v. Helvering, 71 P.2d 
214, 63 App.D.C. 204, certiorari de¬ 
nied Helvering v. Jones, 55 S.Ct. 
97, four cases, 293 U.S. '583, 79 L. 
Ed. 679. 

Transfer consisting only of book en¬ 
tries 

Purported losses on transfers of 
securities between corporation and 
stockholder which consisted merely 
of book entries were not deductible 
from gross income.—G. I. R. v. 
Smith, C.C.A., 136 F.2d 556. 

91. U.S.—C. I. R. V. Smith, supra. 

92. U.S.—Crown Cork Intern. Corp- 

V. C. I. R., C.C.A., 149 F.2d 968. 
Two corporations treated as one 
U.S.—Helvering v. Security Savings 

& Commercial Bank, C.C.A., 72 P. 
.2d 874. 


93. U.'S.—National Investors Corpo¬ 
ration V. Hoey, C.C.A.N.Y., 144 F. 
2d 466. 

94. U.S.—C. I. R. V. W. F. Trimble 
& Sons Co., C.C.A., 98 P.2d 853. 

95. U.S.--b. I. R. v. Brumder, C.C: 
A., 82 F.2d 944. 

96. U.S.—C. I. R. V. Thomas, C.C.A. 

Tex., 84 P2d '562—C. I. R. v. 

Brumder, C.G-A., 82 F.2d 944—Hill 
V. U. S., Ct.Cl., 12 F.Sup'P. 798. 

97. U.S.—C. I. R. V. Brumder, O.C. 
A., 82 P.2d 944—Hill v. U. S., Ct. 
Cl., 12 F.Supp. 798. 

98. U.S.—C. I. R. V. Thomas, C.C.A. 

Tex., 84 P.2d 562—C. 1. R. v. 

Brumder, C.C.A., 82 P.2d 944—Hill 
V. U. S., CtCL, 12 F.Supp. 798. 

99. U.S.—Niles V. Milbourne, C.C.A. 
Md., 100 P.2d 72-3. 

1. U.'S.—Niles v.‘ Milbourne, supra. 

2. U.S.—C. I. R. V. Behan, C.C.A., 
90 F,2d 609. 

3. U.S.—Niles v. Milbourne, D.C. 
Md., 22 F.Supp. 936, affirmed, C.C. 
A., 100 P.2d 723. 

4. U.S.—^C. I. R. y, Hale,,C.G.A., 67 
F.2d 561. 
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INTERNAL REVENUE 


§ 318 


from certain exchanges in connection with corporate 
reorganization, the terms ^‘reorganization,” “consoiida- 
tion”, and “merger” should be liberally construed. In 
addition to compliance with the statutory requirements, 
continuity of interest is essential to a reorganization 
calling for nonrecognition of loss, within such provisions. 

The purpose of provisions of the revenue acts 
not recognizing losses from certain exchanges in 
connection with corporate reorganization is to pre¬ 
vent the recognition of purely fictitious losses in 
the administration of the income tax law,^ to in¬ 
termit the claim of a loss where in a popular or 
economic sense there has been a mere change in 
the form of ownership and the taxpayer has not 
really closed out a losing venture,® and, as an ex¬ 
ception to provisions allowing a deduction for a 
loss on the sale or exchange of property, to enable 
corporations or their stockholders to change the 
form or manner of conducting their business with¬ 
out being held to have transferred the business it¬ 
self.*^ More specifically, the purpose is to prevent 
taxpayers from taking losses on account of wash 
sales and other fictitious exchanges,® and to prevent 
the establishment of losses by bondholders, as well 
as stockholders, who have received new securities, 
on reorganization, without substantially changing 
their original investment.^ 

Provisions, defining ‘'reorganization” for the pur¬ 
poses of those provisions, should be liberally con¬ 
strued,^® and the word given a broad, rather than 


a restricted, meaning.^i Likewise, “merger”^^ and 
“consolidation”^® are to be given a liberal interpre¬ 
tation in order to effectuate the purposes of the 
legislature. The definitions of “reorganization, 
“merger,”^® “consolidation,and “party to a re¬ 
organization,”^*^ as given in the statutes, are not 
exclusive definitions, but are intended, rather, to 
enlarge the connotations of the terms. Compliance 
with the literal language of the statute may not 
alone qualify a transaction as a reorganization;^® 
and in determining whether a transaction consti¬ 
tutes a reorganization, it should be viewed as a 
whole.^® The reorganization provisions cover only 
intercorporate transactions;®® they were not de¬ 
signed as the exclusive method of deferring recog¬ 
nition of losses arising out of transactions known 
as corporate readjustments or reorganizations, but 
the provision for not recognizing losses where prop¬ 
erty is transferred to a corporation solely in ex¬ 
change for stock or securities therein, and immedi¬ 
ately after the transfer the transferors are in con¬ 
trol of the corporation, was also designed to func¬ 
tion in that field.®^ 

Under a provision recognizing no loss if stock or 
securities in a corporation which is a party to a re¬ 
organization are, in pursuance of the reorganiza¬ 
tion plan, exchanged solely for stock or securi¬ 
ties in such corporation or in another corporation 
which is also a party to the reorganization, the 


5. U.S.—C. L R. V. Gilmore^s Es¬ 
tate, C.C.A., ISO F.2d 791, followed 
in a I. R. V. Kann, 130 F.2d 797. 

History of legfislation 
U.S.—C. H. Mead Coal Co. v. C. I. 
R., C.C.A., 72 F.2d 22. 

6. Mass.—^Commissioner of Corpo¬ 
rations and Taxation v. Tousant, 
34 N.E.2d 500, 309 Mass. 84. 

7. U.S.—C. I. R. V. Bondholders 
Committee, C.'C.A., 118 F.2d '511, 
affirmed Bondholders Committee, 
Marlhorougrh Investment Co., First 
Mortgage Bonds v. C. I. R., 62 S. 
Ct. 537, '315 U.S. 189, 86 L.Ed. 784 
—C. I. R. V. Marlborough House, 
C.C.A., 118 F.2d '511, affirmed Marl¬ 
borough House V. C. I. R., 62 S. 
Ct. 53^7, 315 U.S. 189, i86 L.Ed. '784. 

U.S.—C. H. Mead Coal Co. v. C. 
I. R., C.C.A., 72 F.2d 22—Yates v. 
McGowan, D.C-N.Y., 89 F.Supp. 

257, affirmed, C.C.A., 124 F.2d 819, 
rehearing denied 126 F.2d 624. 

'9. U.S.—United Gas Improvement 
Co. V. C. I. R., C.C.A., 142 F.2d 
216, certiorari denied 65 S.Ct. '52, 
323 U.S. 739, 89 L.Ed. 692—C. I. 
R. V. Neustadt's Trust, C.C.A., 131 
P.2d 528. 

10. U.S.—C. I. R. Y, Dana, C.C.A., 
103 P.2d 359. 


Transactions held reorganizations 
U.S,—C. I. R. V. Corpus Christi Ter¬ 
minal Co., C.C.A,Tex., 126 F.2d 898 
—Rex Mfg. Co. V. C. I. R., C.C.A., 

102 F.2d 325. 

Transactions held not reorganiza¬ 
tions 

U.S.—C. I. R. V. Bondholders Com¬ 
mittee, C.C.A., 118 P.2d 'oil, af¬ 
firmed Bondholders Committee, 
Marlborough Investment Co., First 
Mortgage Bonds v. C. I. R., 62 S. 
Ct. '5’37, 315 U.S. 189, 86 L.Ed. 784 
—^C. I. R. v. Marlborough House, 
aC.A., 118 P.2d 511, affirmed Marl¬ 
borough House V. C. I. R., 62 S.Ct. 
637, 316 U.S. 189, 86 L.Ed. 784— 
U. S. V. Galveston-Houston Elec¬ 
tric Co., C.C.AMass.. 84 F.2d '516, 
certiorari denied 57 S.Ct. 117, 299 
U.S. '590, 81 L.Ed. 43'5—^Worcester 
Salt Co. V. C. I. R., C.C.A, 75 F.2d 
251. 

11. U.S.—C. I. R. V. Neustadt’s 
Trust, C.'C.A., 131 F.2d 52'8. 

12. U.S.—JC. H. Mead Coal Co. v. C. 
I. R., C.C.A., 72 F.2d 22. 

13. U.S.—C. H. Mead Coal Co. v. C. 
I. R., supra. 

14. U.S.—C. I. R. V. Dana, C.C.A., 

103 F.2d 369. 

15. U.S.—C. I. R. V, Dana, supra. 
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16. U.S.—^C. I. R. V. Dana, supra. 

17. U.S.—C. I. R. V. Dana, supra. 

18. U.S.—C. I. R. V. Gilraore^s Es¬ 
tate, C.C.A., 130 F.2d 791, followed 
in 'C. I. R. V. Kann, 130 F.2d 797 
—^Worcester Salt Co. v. C. I. R., 
C.C.A., 75 F.2d 251. 

19. U.S.—Hoagland Corporation v. 
Helvering, C.C.A., 121 P.2d 962. 

20. U.S.—Helvering v. Cement In¬ 
vestors, 62 S.Ct. 1125, 316 U.S. '527, 
'86 L.Ed. 1649—Helvering v. James 
Q, Newton Trust, 62 S.Ct. 1125, 
316 U.'S. ‘527, 86 L.Ed. 1649—Hel¬ 
vering V. Newton, 62 S.Ct. 1125, 
■316 U.S. 527, 86 L.Ed. 164'9—Bond¬ 
holders Committee, Marlborough 
Inv. Co., First Mortgage Bonds v. 
C. I. R., 62 S.Ct, 537, 31.5 U.S. 189, 
86 L.Ed. 784—'Cushman Motor 
Works V. C. I. R., C.C.A., 130 F.2d 
■977, certiorari denied 63 S.Ct. 530, 
'318 U.S. 756, 87 L.Ed. 1130. 

21. U.S.—^Helvering v. Cement In¬ 
vestors, 62 S.Ct. 1125, 316 U.S. 527, 
86 L.Ed. 1649—Helvering v. James 
Q. Newton Trust, 62 S.Ct. 1125, 
316 U.S. 527, 86 L.Ed. 1649—Hel¬ 
vering V. Newton, *62 S.Ct. 1125, 
316 U.S. 527, 86 L.Ed. 1649. 

Transfers to corporation controlled 
by transfergr gengra^Uy ggg dViipm 
§ 316. 
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phrase '^stock or securities” has the same meaning 
in both instances and long-term promissory notes 
are “securities,” within the provision.23 Particu¬ 
lar transactions have been held,^^ or not held,25 to 
come within the provision. Other transactions have 
been held not to come within a provision recogniz¬ 
ing no loss if a corporation which is a party to a 
reorganization exchanges property, in pursuance of 
the plan of reorganization, solely for stock or se¬ 
curities in another corporation which is also a party 
to the reorganization,26 or have been held to come 
within the provision as amended, so as to recog¬ 
nize no loss where the party transferring stock or 
securities also assumes a liability of the other par- 
ty,27 or not to come within a provision recognizing 
no loss when, in the reorganization of a corpora¬ 
tion, a person receives, in place of any stock or se¬ 
curities owned by him, stock or securities in a cor¬ 
poration a party to, or resulting from, such reor- 
ganization.28 

A mere purchase or sale of a corporation's as¬ 
sets does not satisfy the requirements of the stat¬ 
utes and the transfer of assets at a fair price, 
in payment of a debt, does not amount to a reor- 
ganization.20 The separate corporate entities of 
two merged corporations cannot be ignored in de¬ 


termining whether one sustained a deductible loss 
on receiving the other's assets, even though the for¬ 
mer owned the latter’s entire stock and was affili¬ 
ated therewith. 21 

Gains in connection with corporate reorganiza¬ 
tion, consolidation, and merger are considered su¬ 
pra §§ 192-205, and deduction of losses sustained 
by a predecessor corporation, infra § 333. 

Recapitalization. As used in a statute including 
“recapitalization” among the definitions of “reor¬ 
ganization,” “recapitalization” generally signifies an 
arrangement whereby the stocks, bonds, or other 
securities of a corporation are readjusted as to 
amount, income, or priority,^2 or an agreement of 
all stockholders and creditors to change and in¬ 
crease or decrease the capitalization or debts of the 
corporation, or both,23 or a reshuffling of a capital 
structure within the framework of an existing cor- 

poration.34 

Change in identity^ form, or place of organi¬ 
zation. A transaction which shifts the ownership 
of the proprietary interest in a corporation is not 
a mere change in identity, form, or place of reor¬ 
ganization, within a statutory definition of “reor¬ 
ganization” as including such change.25 Other 


232. U.'S.—^Neville Coke & Chemical 

Co. V. C. I. R., C.C.A., 148 P.2d 599, 
certiorari denied 66 S.Ct. '32. 

23. U.S.—Burnham v. C. I. R., C.C. 
A., 86 P.2d 776, certiorari denied 
57 S.Ct. '7'53, .300 XJ.S. 683, 81 L.Ed. 
8'86, 

Ten-year notes 

U.S.—Burnham v. C. I, R., supra. 

24. U.S.—Heller v. C. I. R., C.C.A., 
147 P.2d 376, certiorari denied 65 
S.Ct 1405, 32'5 U.S. 86S, 89 L Ed. 
1987—Hoboken Land & Improve¬ 
ment Co. V. C. I. R., C.C.A., 138 E. 
2d 104—C. I. R. V. Cement In¬ 
vestors, C.aA., 122 P.2d 380, fol¬ 
lowed in C. 1. R. V. Newton, 122 
P.2d 416, affirmed Helvering v. Ce¬ 
ment Investors, .62 S.Ct. 1125, 316 

U. S. 527, 86 -KEd. 1649—C. I. R. v. 
Kitselman, C.C.A., 89 P.2d 458, cer¬ 
tiorari denied Kitselman v. Hel¬ 
vering, 58 S.Ct 29, 302 U.S. 709, 
82 L.Ed. 548—Coleman v. C. I. R., 

C. C.A., 81 P.2d 4*55. 

25. U.S.—Malone v. C. I. R., C.C A., 
128 F.2d 967—Glenn v. Courier- 
Journal Job Printing Co., C.C.A. 
Ky., 127 F.2d 820—Mascot Stove 
Co. V. C. I. R., aC.A., 120 F.2d 153, 
certiorari denied Mascot Stove Co. 

V. Helvering, 62 S.Ct 6'30, 315 U.S. 

802, 86 L.Ed. 1202—Real Estate 

Trust Co. of Philadelphia v. U. S., 

D. C.Pa., 20 F.Supp. 20. 

Bxoliaagre of stock not shown 

Where stockholder of bank in 


liquidation elected under compro¬ 
mise plan to subscribe the full 
amount of his assessment for stock 
in new bank, but retained stock cer¬ 
tificates and remained liable for full 
assessment against him, there was 
not an "exchange” of stock for stock 
within statute.—U. S. v. Paine, D.C. 
Mass., 31 F.Supp. 898, 

Corporation held not party to reor¬ 
ganization 

U.S.—Rotenberg v. Sheehan, D.C.Mo., 
48 F.Supp. 584, appeal dismissed, 
C.G.A., U. S. V. Cohen, 144 P.2d 
9 92, two cases, and Sheehan v. 
Rotenberg, 144 F.2d 992. 

20. U.S.—Glenn v. Courier-Journal 
Job Printing Co., C.C.A.Ky., 127 F. 
2d 820—U. S. V. Galveston-Hous- 
ton Electric Co., C.C.A.Mass., 84 P. 
2d '516, certiorari denied 57 S.Ct. 
117, 299 U.S. 690, '81 L.Ed. 435. 
Voluntary exchange required 
U.S.—^U. S. V. Galveston-Houston 
Electric Co., supra. 

27. U.S.—C. I. R. V. Corpus Christi 
Terminal Co., C.C.A.Tex., 126 P.2d 
898. 

28. U.S.—C. I. R. V. Burdick, 'C.C. 
A., '59 F.2d 395. 

29. U.S.—U. S. V. Galveston-Hous¬ 
ton Electric Co., C.C.A.Mass., 84 F. 
2d 516, certiorari denied '57 S.Ct. 
117, 2-99 U.S. '590, 81 L.Ed. 435— 
Worcester Salt Co. v. C. I. R., C.C. 
A., 76 F.2d 2'51—C. H. Mead Coal 
Co. V. C. I. R., C.C.A., 72 F.2d 22. 
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30. U.S.—Glenn v. Courier-Journal 
Job Printing Co., C.C.A.Ky., 127 
P.2d '820. 

31. U.S.—Burnet v. Riggs Nat. 
Bank, C.C.A., 57 P.2d 980. 

32. U.S.—United Gas Improvement 
Co. V. C. I. R., CC.A., 142 F.2d 216, 
certiorari denied 65 S.Ct. '52, 323 

U. S. 739. 89 L.Ed. 592. 
Recapitalization held shown 

U.S.—United Gas Improvement Co. 

V. C. I. R., supra—Ploagland Cor¬ 
poration V. Helvering, C.C.A., 121 
F.2d 962. 

33. U.S.—United Gas Improvement 
Co. V. C. I. R., C.C.A., 142 F.2d 216, 
certiorari denied 65 S.Ct. 62, 323 U. 
S. 739, 89 L.Ed. 692. 

34. U.S.—Helvering v. Southwest 
Consol. Corporation, La., 62 S.Ct. 
546, ,315 U.S. 194, 86 L.Ed. 789, 
rehearing denied 62 S.Ct. 802, ’315 
U.S. 829, 86 L.Ed. 1223, and 62 
S.Ct. 1266, 316 U.S. 710, 86 L.Ed. 
1776—C. I. R. V. Neustadt’s Trust, 
C.C.A., 131 F.2d 528. 

Recapitalization held not shown 
U.S.—Helvering v. Southwest Con¬ 
sol. Corporation, La., 62 S.Ct. 646, 
315 U.S. 194, 86 L.Ed. 7i89, rehear¬ 
ing denied 62 S.Ct. 802, '315 U.S, 
829, 86 L.Ed. 1223 and 62 S.Ct. 
1266, 316 U.S. 710, 86 L.Ed. 1776. 

35. U.S.—^Helvering v. Southwest 
'Consol, Corporation, supra. 
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transactions have been held,^® or not held,^*^ to 
come within the definition. 

Acquisition of stock of another corporation. The 
acquisition by one corporation, in exchange solely 
for all or part of its voting stock, of at least a stat¬ 
ed percentage of the voting stock, and of the total 
number of shares of all other classes of stock, of 
another corporation has been held not to come with¬ 
in a statutory definition of 'Teorganization.^^S 

Acquisition of property of another corporation, 
A statutory provision that reorganization means a 
merger or consolidation including the acquisition 
by one corporation of substantially all the proper¬ 
ties of another corporation is not modified, or re¬ 
stricted in its application, by a succeeding definition 
of reorganization as a transfer of assets by one 
corporation to another with subsequent control of 


the transferee by the transferor.^9 Particular trans¬ 
actions have been held to come within the provi¬ 
sion,^ while others have been held not to be with¬ 
in the provision.^i Under a provision recognizing 
a reorganization where the assets of the transferor 
corporation are acquired solely in exchange for 
voting stock of the transferee, voting stock plus 
some other consideration does not meet the statu¬ 
tory requirement. '^2 Other transactions have been 
held not within the provision.*^3 

Continuity of interest. Continuity of interest^^ 
in the sense of continuity of the business enterprise 
following reorganization,is essential to a reor¬ 
ganization calling for nonrecognition of loss. The 
interest acquired must be definite and material,^6 
and must represent a substantial part of the value 
of the thing transferred.'^'^ 


36. U.S.—^Allies Realty Corporation 
V. C. I. R., C.C.A., 71 F.2d 150, cer¬ 
tiorari denied Ahles Realty Corpo¬ 
ration V. Helveringr, 55 S.Ct. 141, 
293 U.S. 611, 79 L.Ed. 701. 

37. U.S.—Glenn v. Courier-Journal 
Job Printing Co., C.C.A.Ky., 127 
F.2d 820. 

38. U.S.—Glenn v. Courier-Journal 
Job Printing Co. sup^'a. 

39. U.S.—C. H. Mead Coal Co. v. C. 
I. R., C.C.A., 72 F.2d 22. 

40. U.S.—C. I. R. V. Bankers Farm 
Mortgage Co., C.C.A., 14*5 F.2d 772 
—Hoboken Land & Improvement 
Co. V. C. I. R., C.C.A., 138 F.2d 104 
—Coleman v. C. I. R., 'C.C.A., 81 
F.2d 455—C. H. Mead Coal Co. v. 
C. I. R., C.C.A., 72 F-2d 22—How¬ 
ard V. d 1. R., CC.A., '56 P.2d 781, 
certiorari denied 53 S.Ct. 19, 287 
U.S. 619, 77 L.Ed. 537. 

41. U.S.—Mascot Stove Co. v. C. I. 
R., C.C.A., 120 F.2d 153, certiorari 
denied Mascot Stove Co. v. Helver¬ 
ing, 62 S.Ct. 630, 316 U.S. 802, 86 
L.Ed. 1202. 

42. U.S.—Helvering v. Southwest 
Consol. Corporation, La., 62 S Ct. 
646, 315 U.S. 194, 86 L.Ed. 789, 
rehearing denied 62 S.Ct. 802, 316 

U. S. 829, 86 L.Ed. 1223 and 62 S. 
Ct. 1266, 816 U.S. 710, 86 L.Ed. 
1766. 

43. U.S.—Stoddard v. C. I. R., C C. 
A., 141 F.2d 76—Glenn v. Courier- 
Journal Job Printing Co., C.C.A. 
Ky., 127 F.2d 820. 

44. U.S.—United Gas Improvement 
Co. V. C. I. R., CC.A., 142 F.2d 
216, certiorari denied 65 S.Ct. 62, 
323 U.S. 739, 89 L.Ed. 692—C. I. 
R. V. Webster's Estate, C.C.A.Fla., 
131 P.2d 426—Glenn v. Courier- 
Journal Job Printing Co., C.C.A. 
Ky., 127 F.2d 820—D. W.* Klein Co. 

V. C. I. R., C.C.A., 123 F.2d 871, 
certiorari denied D. W. Klein Co. v. 


Helvering, 62 S.Ct. 907, 31'5 U.S. , 
819, 86 L.Ed. 1216—Worcester * 

Salt Co. V. C. I. R., C.C.A., 7-5 F.2d 
251—C. H. Mead Coal Co. v. C. L I 
R., C.C.A., 72 P.3d 22. | 

Continuity of interest generally see j 
supra § 203. i 

“Continuity of the same character of | 
interest” 

U.S.—Helvering v. New President 
Corporation, C.C.A., 122 P.2d 92, 
96. 

Meaning of “continuity of interest” 
The continuity of interest referred 
to in the cases means that either the 
transferor corporation or its stock¬ 
holders receive an interest in the ac- 
QLuiring corporation by reason of, or 
,in exchange for, their interest in the 
transferor.—Mascot Stove Co. v. C. 
1. R., C.C.A., 120 F-2d lo3, certiorari 
denied Mascot Stove Co. v. Helver¬ 
ing, 62 S.Ct. 630, 315 U.S. 802, 86 L. 
Ed. 1202. 

Consideration in bonds or part cash 
The principle that where consider¬ 
ation is wholly in transferee’s bonds, 
or part cash and part such bonds, 
the transferor does not retain any 
proprietary interest in the enter¬ 
prise, IS generally applicable in all 
cases in which the continuity of in¬ 
terest requisite for a reorganization 
IS in question.—'C. I. R. v. Bondhold¬ 
ers Committee, C.C.A., 11'8 F.2d 611, 
affirmed Bondholders Committee, 
Marlborough Investment Co., First 
Mortgage Bonds v. C. I. R., 62 S.Ct. 
537, 315 U.S. 189, 86 L.Ed. 784—C. I. 
R. V. Marlborough House, C.C.A., 118 
F.2d 511, affirmed Marlborough 
House V. C. I. R., 62 S.Ct. 537, 815 
U.S. 189, 86 L.Ed. 784. 

Consolidation with subsidiary com¬ 
pany 

Where consideration passing to 
corporation stockholder for surren¬ 
der of his stock on consolidation of 
corporation with subsidiary of ac¬ 
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quiring company consists of stock 
of acquiring company, stockholder 
does not have a proprietary interest 
in the enterprise, notwithstanding 
acquiring company's ownership of 
subsidiary company.—Rotenberg v. 
Sheehan, D.C.Mo., 48 F.Supp. 584, 
appeal dismissed, C.C.A., U. S. v. Co¬ 
hen, 144 F.2d 992, two cases, and 
Sheehan v. Rotenberg, 144 F.2d 9'92. 
Continuity of interest held shown 
U.S.—C. H. Mead Coal Co. v. C. 1. 
R., C.C.A, 72 P.2d 22—Ahles Real¬ 
ty Corporation v. C. I. R., C.C.A., 
71 P.2d 150, certiorari denied Ahles 
Realty Corporation v. Helvering, 
•55 S.Ct. 141, 293 U.S. 611, 79 L.Ed. 
701. 

Continuity of interest held not 
shown 

U.S—Real Estate Trust Co. of Phil¬ 
adelphia V, U. S., E.C.Pa., ,20 F. 
Supp. 20. 

45. U.S.—United Gas Improvement 
Co. V. C. I. R., C.C.A., 142 F.2d 216, 
certiorari denied 65 S.Ct. 62, 32'3 
U.S. 739, 89 L.Ed. 592. 

Participation in benefits of new en¬ 
terprise 

To establish reorganization of 
bankrupt corporation within act pro¬ 
hibiting recognition of loss on stock 
therein in such case, there must not 
only be sale of assets to new compa¬ 
ny, but it must be clearly shown 
that old company's stockholders 
were intended to be participants in 
benefits of new enterprise.—Real Es¬ 
tate Trust Co. of Philadelphia v. U. 
S., D.C.Pa., 20 F.Supp. 20. 

46. U.S.—^Mascot Stove Co, v. C. I. 
B., C.C.A., 120 F.2d 163, certiorari 
denied Mascot Stove Co. y. Hel¬ 
vering, 62 S.Ct. 630, 316 U.S, 802, 
86 L.Ed. 1202. 

47. U.S.—Mascot Stove Co, v. C. I. 
R, supra. 
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Control of transferee after transfer. A statu¬ 
tory definition of reorganization as a transfer by a 
corporation of all or a part of its assets to another 
corporation, if immediately after the transfer the 
transferor or its stockholders, or both, are in con¬ 
trol of the transferee, contemplates that the old 
corporation or its stockholders, rather than its cred¬ 
itors, shall be in the dominant position of control 
immediately after the transfer,^S and that they 
shall not be excluded or relegated to a minority po- 
sition.^^ Under a further provision defining “con¬ 
trol’^ as the ownership of at least a stated percent¬ 
age of the voting stock and of all other classes of 
stock, the stock received for securities, and not 
merely that received for stock, must be included 
in determining whether the requisite percentage is 
owned.5<> Particular transactions have been held,^! 
or not held,^^ to come within the provisions, the 
requirements of which are not fitted by the normal 
pattern of insolvency reorganization.^^ 

Effect of bankruptcy law; involuntary reorgani^ 
mtion. A transaction is not prevented from being 
a reorganization, within the statutes, by the fact 
that it takes place in a proceeding under the bank¬ 
ruptcy law.^^ An earlj statute was held to apply 


to involuntary, as well as to voluntary, reorganiza- 

tions.55 

§319. -Affiliation; Intercorporate Trans¬ 

actions 

A corporate taxpayer cannot make a double deduc¬ 
tion for a subsidiary's losses, or deduct losses suffered 
by another corporation before their affiliation. In an af¬ 
filiated group of corporations, a net loss may be deduct¬ 
ed only by the corporations sustaining the loss, and not 
by the consolidated group as a whole; and a loss to one 
of affiliated corporations which is offset by a gain to an¬ 
other should be ignored. 

A parent corporation has been held entitled to 
deduct losses sustained by a subsidiary existing and 
acting merely as its agent but it has also been 
held, in connection with the question of the parent 
corporation’s right to deduct for a loss sustained 
by a subsidiary, that the corporate entity of the 
latter cannot be disregarded,^*^ and no deduction 
is permitted where the effect thereof would be, di¬ 
rectly or indirectly, to permit a corporate taxpayer 
a double use of a subsidiary’s losses for reduction 
of the taxpayer’s income.^^ Thus, while a deducti¬ 
ble loss may result to a parent corporation where 
its subsidiary liquidates by selling all its assets to 
outside interests and distributing the proceeds to 
the parent corporation,59 losses incurred by a cor- 


48. ir.S.—^Helvering' v. Southwest 
'Consol. Corporation, iLa., 62 S.Ct 

546, 315 U.S. 194, 86 L.Bd. *789, re¬ 
hearing denied 62 S.Ct. 802, '315 U. 
S. 829, ‘86 L.Ed. 122.3 and 62 S.Ct. 
1266, 316 U.S. 710, 86 L.Ed, 1776. 

49. U.S.—^Helvering v. Southwest 
Consol. Corporation, supra. 

50. U.S.—C. I. R. v. Huntzmger, C. 
C.A., 137 F.2d 128, 

61. U.S.—C. I. R. V. Huntzinger, su¬ 
pra—C. I. R. V. Cement Investors, 
C.C.A., 122 F.2d 380, followed in 

C. I. R. V. Newton, 122 F.2d 416, 
affirmed Helvermg v. Cement In¬ 
vestors, 62 S.Ct. 1125, '316 U.S. -527, 
86 LEd. 1649—Ahles Realty Cor¬ 
poration V. C. I. R., C.C.A., 71 F.2d 
150, certiorari denied Ahles Real¬ 
ty Corporation v. Helvering, 55 S. 
Ct. 141, 293 U.S. 611, 79 L.Ed. '701 
—Toklan Royalty Corp. v. Jones, 

D. C.Okl., 58 F.Supp. 967. 

52. U.S.—Helvering v. Southwest 
Consol. Corporation, La., 62 S.Ct. 
546, 315 U.S. 194, 86 L.Ed, 7'89, re¬ 
hearing denied 62 S.Ct. 802, 315 
U.S. 829, 86 L.Ed, 1223 and 62 S. 
Ct 1266, 316 U.S. 710, 86 L.Ed. 
1776—Glenn v. Courier-Journal 
Job Printing Co., C.C.A.Ky., 127 F. 
2d 820—D. W. Klein Co. v. C. I. R.. 
C.C.A., 123 P.2d 871, certiorari de¬ 
nied D. W. Klein Co. v. Helvering, 
62 S.Ct 907, ‘315 U.S. 819, 86 L.Bd. 
1216—^Worcester Salt Co, G, I. 
R., C.C.A., 75 F.2d 251, 


53. U.S.—^Heivering v. Southweit 
Consol. Corporation, La., 62 S.Ct 
546, 315 U.S. 194, 86 L.Ed. 789, re¬ 
hearing denied 62 S.Ct. 802, 315 U. 
S. 829, 86 L.Ed. 1223 and 62 S.Ct 
1266, '316 U.S. 710, 86 L.Ed. 1776. 

54. U.S.—United Gas Improvement 
Co. V. C. I. R., C.C.A., 142 F.2d 216, 
certiorari denied ^'o S.Ct. 52, 323 

U. S. 739, 89 L.Ed. 592. 
tTnder Bankruptcy Act § 77 b 

U.S.—United Gas Improvement Co. 

V. C. I. R, supra. 

55. U.S.—De Blois v. C. I. R., C.C. 
A., 36 P.2d 11, 

50. U.S.—^North Jersey Title Ins. 

Co. V. C. I. R., C.C.A., 84 F.2d 898. 
Selling agent 

U.S.—Capewell Horse Nall Co. v. 
Walsh, D.C.Conn.. 1 F.2d 815, af¬ 
firmed, C.C.A., Walsh V. Capewell 
Horse Nail Co., 4 F.2d 991. 

57. U.S.—Interstate Transit Lines 
V. C. I. R., C.C.A., 130 F.2d 136, 
affirmed .6’3 S.Ct 1279, 819 U.S. 
590, 87 L.Ed. 1607, rehearing de¬ 
nied 64 S.Ct 26, 320 U.-S. 809, 88 
L.Ed. 489. 

58. U.S.—Suisman & Blumenthal v. 
Eaton, D.C.Conn., 8 F.Supp. 217. 

Bad debt 

(1) The rule applies to a bad debt 
loss.—^Edward Katzinger Co. v» C. I. 
R., C.C.A., 129 F.2d 74. 

(2) Worthless debts generally see 
infra §S 321-329. 
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59. U.S.—^Hernandez v. Charles II- 
feld Co., C.C.A.N.M., 67 P.2d 2'36, 
affirmed Charles Ilfeld Co. v. 
Hernandez, 54 S.Ct 596, 292 U.S. 
62, 78 L.Ed. 1127. 

That affiliation continued after 
liquidation of subsidiary’s assets did 
not prevent parent corporation from- 
claiming loss in liquidating subsidi¬ 
ary in consolidated return.—Wil¬ 
mington Steamboat Co. v. Sturgess, 
D.C.N.J., 52 F.2d 210, affirmed, C.C, 
A., 55 F.2d 831. 

Bad debt; advances to subsidiary 

(1) A parent corporation could de¬ 
duct as a bad debt, in 1929 and 1930* 
income tax returns, unrecou'ped ad¬ 
vances made to subsidiary in 1928, 
where subsidiary was dissolved in 
taxable year 1928, to the extent of 
amount of affiliate’s operating loss 
which was not offset by parent’s op¬ 
erating profit in consolidated return, 
—Ronald Press Co. v. Shea, D.C.N. 
T., 27 F.Supp. 857, affirmed, C.C.A., 
114 F.2d 4'53. 

(2) Corporation charging off as a 
loss advancements to affiliated cor¬ 
poration on its liquidation should de¬ 
duct amount received for affiliate’s 
assets, in absence of proof as to who 
got purchase price or that there 
were other creditors or that claim 
for advancements was unenforce¬ 
able.—C. I. R. V. Emerson Carey 
Fibre Products Co., C.C.A., 70 P.2d 
990. 
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porate taxpayer in the liquidation of a subsidiary 
may not be deducted if such allowance results di¬ 
rectly or indirectly in double deduction by the tax¬ 
payer of the same losses.®^^ Also a corporation, in 
computing its taxable income, may not deduct the 
losses suffered by another corporation before their 
afSliation.^l 

With respect to the right of a parent corporation 
to deduct losses, affiliation of corporations ceases 
when the subsidiaries sell their assets to outsiders 
and cease to operate as going concerns, ^2 which 
time a taxable loss may result and a sale of 
stock to outsiders by a corporate owner affiliated 
with the corporation which issued the stock termi¬ 
nates the affiliation which resulted from its pur¬ 
chase.®^ In an affiliated group of corporations, a 
net loss may be deducted only by those corpora¬ 


tions which sustained the loss, and not by the con¬ 
solidated group as a whole;®® and losses by one 
affiliate may not be transferred to another in the 
consolidated group.®® The liability of affiliated 
corporations for income taxes is considered infra 
§ 398. 

A company buying the entire capital stock of 
another, whose assets are subsequently sold for less 
than its indebtedness, sustains a deductible loss 
equaling the cost of the stock ;®'^ likewise, a com¬ 
pany lending money to a subsidiary whose assets 
are subsequently sold for less than its indebtedness, 
sustains a deductible loss.®^ 

Intercompany transaction. A loss to one of sev¬ 
eral affiliated corporations which is offset by a gain 
to another should be ignored,®9 such transactions 


60. U.S.—Greif Cooperage Corpora¬ 
tion V. C. I. R., C.C.A., 85 P.2d 365 
—C. I. R. V. Apartment Corpora¬ 
tion, C.C.A., 67 F.2d 3, certiorari 
denied Apartment Corporation v. 
Helvering, ‘54 S.Ct. 639, 292 U.S. 
631, 78 L.Ed. 1485. 

Yearly deduction of operating losses 
Parent corporation having deduct¬ 
ed operating losses of subsidiaries 
each year was held not entitled to 
accumulate such losses and deduct 
them from income when subsidiaries 
were Anally liquidated.—^Hernandez 
V. Charles Ilf eld Co., C.C.A,N.M., 66 
F.2d 236, rehearing denied 67 F.2d 
236, affirmed Charles Ilfeld Co. v. 
Hernandez, 54 S.Ct. 596, 292 U.S. 62, 
78 L.Ed. 1127. 

Well-considered case 
U.S.—Hernandez v. Charles Ilfeld 
Co., C.C.A.N.M., 66 F.2d 236, re¬ 
hearing denied 67 F.2d 236 af- 
Armed Charles Ilfeld Co. v. Hern¬ 
andez, 54 S.Ct. 596, 292 U.S. 62, 78 
U.Ed. 1127. 

61. U.S.—^Woolford Realty Co. v. 
Rose, Ga.. 52 S.Ct. 568, 286 U.S. 
319, 76 L.Ed. 1128—Y. Vivaudou, 
Inc., V. C. I. R., C.C.A., 78 P.2d 192, 
certiorari denied 56 S.Ct. 309, 296 
U.S. 648, 80 L.Ed. 461—Alfred H. 
•Smith Co. V. C. I. R., C.-C-A., 78 
P.2d 192, certiorari denied 56 S.Ct. 
310, 296 U.S. 648, 80 L.Ed. 461— 
Industrial Cotton Mills Co. v. C. 
I. R., C.C.A., 61 P.2d 291—Indus¬ 
trial Bankers of America v. U. S., 
Ct.Cl., 2 P.Supp. 232. 

Iioss suffered by Joint-stock asso¬ 
ciations during preceding year held 
not deductible in consolidated in¬ 
come tax return by such associa¬ 
tions and newly organized corpora¬ 
tions to which associations' assets 
were transferred, although one per¬ 
son owned substantially entire stock. 
—^Planters' Cotton Oil Co, of Waxa- 
hachle, Tex. v. Hopkins, Tex., 52 S. 
CL 509, 286 U.S. 332, 76 L.Ed. 1135. 


62. U.S.—^Hernandez v. Charles Il¬ 
feld Co., C.C.A.N.M., 66 P.2d 2.36. 
rehearing denied 67 P.2d 2‘36, af- 
Armed Charles .Ilfeld Co. v. Hern¬ 
andez, 54 S.Ct. *596, 292 U.S. 62, 78 
L.Ed. 1127. 

Tear or period in which loss to cor¬ 
poration aAaiiates is deductible see 
infra § 344. 

63- U.S.—^Hernandez v. Charles Il¬ 
feld Co., C.O.A.N.M., 66 F.2d 236, 
rehearing denied 67 P.2d 236, af- 
Armed Charles Ilfeld Co. v. Hern¬ 
andez, '54 S.Ct. 596, 292 U.S. 62, 78 
L.Ed. 1127. 

64- U.S.—Remington Rand, Inc. v. 
C. I. R., C.C.A., 33 F.2d 77, certio¬ 
rari denied Remington Rand, Inc. 
V. Lucas, 50 S.Ct. 39, 280 U.S. 591, 
74 L.Ed. 639. 

Ijoss from sale of subsidiary’s stock 
Loss to parent corporation from 
sale of stock of subsidiary corpora¬ 
tion was held not deductible from 
consolidated income of both corpo¬ 
rations for period of affiliation, since 
sale terminated the affiliated status. 
—S. Silberman & Sons v. C. I. R., 
C.C.A., 76 F.2d 360. 

65. U.S.—Remco S. S. Co. v. C. I. R., 

C.C.A., 82 P.2d 988, certiorari de¬ 
nied 57 S.Ct. 17, 299 U.S. 555, 81 
L.Ed. 409—Industrial Cotton Mills 
Co. V. C. I. R., C.C.A., 61 P.2d 291 
—Federal Export Corporation v. U. 
S., Ct.Cl., 25 F.Supp. 109, certio¬ 
rari denied 60 S.Ct. 120, 308 U.S. 
590, 84 L.Ed. 494—Wilson & Co. v. 
U. S., Ct.Cl., 16 P.Su'pp. :3‘32. 
Changes in affiliated group 
Affiliated corporations were enti¬ 
tled to beneAt of law authorizing de¬ 
duction of net loss from net income 
for preceding taxable year regard¬ 
less of changes in affiliated group by 
separation of one corporation and 
addition of another, the parent cor¬ 
poration remaining the same.—Swift 
& Co. V. U. S., 38 P.2d 365, 69 CtCl. 
171. 


03. U.S.—Simms Oil Co. v. C I. R., 
€.CA., 74 F.2d 561, certiorari de¬ 
nied Simms Oil Co. v. Helvering, 
55 S.Ct. 829, 295 U.S. 750, 79 L.Ed. 
1694. 

Taking over of loss as gift 
Whenever loss of one affiliate is in 
whole or in part taken over by an¬ 
other under circumstances which 
show that, in so far as loss was 
shifted, affiliate taking it over has 
simply made contribution in the na¬ 
ture of a gift to the other, no de¬ 
ductible loss from income results.— 
Simms Oil Co. v. C. I. R., supra. 

67. U.S.—Aluminum Goods Mfg. 
Co. V. C. I. R., C.C.A., 56 F.2d 568, 
aAirmed Burnet v. Aluminum 
Goods Mfg. Co., 53 S.Ct. 227, 287 

U. S. 544, 77 L.Ed. 484. 

68. U.S.—Aluminum Goods Mfg. Co. 

V. C. I. R., supra. 

69. U.S.—Aluminum Goods Mfg. Co. 
V. C. I. R., supra. 

Loss from foreclosure sale 

Loss sustained by holding compa¬ 
ny as result of foreclosure sale, 
properly conducted in good faith, to 
committee for noteholders, of col¬ 
lateral pledged by holding company 
to secure notes was held deductible 
from gains realized by affiliated sub¬ 
sidiaries from sale of their proper¬ 
ties, although committee transferred 
collateral to new corporation organ¬ 
ized by committee and new corpora¬ 
tion later issued shares to holding 
company for other assets.—U. S. v. 
Galveston-Houston Electric Co., C.C. 
A.Mass,, 84 P.2d 516, certiorari de¬ 
nied 57 S.Ct. 117, 299 U.S. 690, 81 L. 
Ed. 435. 

Loss ou securities or investments 
Intercompany items, deductions, 
or losses must be eliminated in as¬ 
certaining loss to corporation on se¬ 
curities of, or Investments in, affili¬ 
ates.—Gulf, M. & N. R, Co. V. C. I. 
i R., €.C.A,Ala., 83 F.2d 788, certiorari 
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being called intercompany transactions;'^® and the 
aggregate loss of members of an affiliated group 
must be deducted from the aggregate profit of mem¬ 
bers, in order to ascertain the true net income re¬ 
sulting from the single business enterprise but 
a loss to one such company which is not compen¬ 
sated by a gain to another is deductible by the for¬ 
mer even though a consolidated return is filed, 
such transaction, strictly speaking, not being an 
intercompany transaction.'^S transaction between 
companies which are not affiliated is not an inter¬ 
company transaction.*^^ With respect to the taxa¬ 
ble years prior to 1929, the liquidation of a sub¬ 


sidiary during the period of affiliation is not con¬ 
sidered as an intercompany transaction.'^^ 

§ 320. - Consolidated Returns 

statutory provisions for the making of consolidated 
returns by affiliated companies cannot be so applied as to 
result in a double deduction for the same loss. 

Provisions of the internal revenue acts for the 
making of consolidated tax returns by affiliated 
companies do not affect the statutory definition of 
losses.'^® Such provisions cannot be so applied as 
to result in a double deduction for the same loss,'^'^ 
but a loss may be recognized to the extent to which 
it has not already been deducted.'^^ No method of 


denied 57 S.Ct. 38, 299 U.S. 574, 81 
L.Ed. 423. 

Effect of witlidrawal from affiliated 
g’roup 

Bank’s loss from transfer of se¬ 
curities to affiliated trust company 
was held properly disallowed as de¬ 
duction from gross income, where 
transfer constituted an intercompa¬ 
ny transaction, although the compa¬ 
ny subsequently withdrew from the 
affiliated group.—Fidelity Nat. Bank 
& Trust Co. of Kansas City, Mo., v. 
C. I. R., C.C.A., 39 F.2d 58. 

70. U.S.—American Gas & Electric 
Co. V. C. I. R., C.C.A., 85 F.2d 527— 
Aluminum Goods Mfg. Co. v. C. !• 
R., C.C.A., 56 F2d '56'S, affirmed 
Burnet v. Aluminum Goods Mfg. 
Co., 53 S.Ct 227, 287 U.S. 544, 77 
L.Ed. 484. 

Dividend paid by wholly owned 
subsidiary to parent corporation was 
held not intercompany transaction.— 
Remco S. S. Co. v. C. 1. R., C.C.A., 
82 F.2d 9 88, certiorari denied 57 S. 
Ct 17, 299 U.S. 555, 81 L.Ed. 409. 
Transaction held not intercompany 
transaction 

Where corporation, holding ninety- 
five per cent of taxpayer’s voting 
stock, and taxpayer, owning all 
stock of four small hanks, owned 
sixty-three per cent of national 
bank’s voting stock, and small 
hanks’ properties were sold to na¬ 
tional hank for consideration less 
than taxpayer’s investment in small 
banks' stock, sale was not intercom¬ 
pany transaction so as to prevent 
taxpayer from claiming a loss.— 
First Nat. Corp. of Portland v. C. L 
R., C.C.A., 147 F.2d 462. 

71. U.S.—C. I- R. V. Colorado & 
•Southern Ry. Co., O.C.A., 102 F.2d 
345. 

72. U.S.—Aluminum Goods Mfg. Co. 
V. C. I. R., C.C.A., 56 P.2d 568, af¬ 
firmed Burnet v. Aluminum Goods 
Mfg. Co., 5'3 S.Ct. 227, 287 U.S. 544, 
77 L.Ed. 434. 

Consolidated returns generally see 
infra § 320. 

73. U.S.—^Aluminum Goods Mfg. Co. 
V. C. I. R., supra. 


74. U.S.—Aluminum Goods Mfg. Co. 
V. C. I. R., supra. 

Purchase of entire stock of one 
company by another is not an inter¬ 
company transaction.—Aluminum 

Goods Mfg. Co. V. C. I. R., supra. 

75. U.S.—Ronald Press Co. v. Shea, 
D.C.N.Y., 27 F.Supp. 857, affirmed, 
C.‘C.A., 114 P.2d 453. 

76. U.S.—Aluminum Goods Mfg. Co. 
V. C. I. R., C.C.A., 56 P.2d 568, af¬ 
firmed Burnet v. Aluminum Goods 
Mfg. Co.. 53 S.Ct. 227, 287 U.S. 
54-4, 77 L.Ed. 484. 

Amortization of debt discount and 
expenses see supra § 291. 

77. U.S.—^McLaughlin v. Pacific 

Lumber Co., Cal., 55 S.Ct. 219, 29'3 
US 351, 79 L.Ed. 423—Charles IP 
feld Co. V. Hernandez, N.M., <54 S. 
Ot. 596, 292 U.S. 62, 78 L Ed 1127 
—Greif Cooperage Corporation v. 
C. I. R, C.C.A., 85 P.2d 365—Levi 
Straus Realty Co. v. U. S., C.C.A. 
Cal., 41 F.2d 55, certiorari denied 
51 S.Ct. 75, 282 U.S, 868, 75 L.Ed. 
767—Swift & Co. V. U. S, 38 P.2d 
365, 69 Ct.Cl. 171—John Wanaraak- 
er Philadelphia v. U. S., Ct Cl., 37 
F.Supp. '92'3—Cincinnati Milling 

Mach. Co. V. U, S., Ct.Cl., 14 F. 
Supp. 505. 

Same loss ou consolidated and sep¬ 
arate returns 

(1) Member of affiliated group of 
corporations making consolidated 
tax return could not make use of its 
separate net loss for certain taxable 
year as offset against net gains of 
its associates In that year, and 
thereafter use such net loss as de¬ 
duction in its separate return in suc¬ 
ceeding years.—Kaiwiki Sugar Co. v. 
Burnet, 6'3 F.2d 822, 62 App.D.C. 10. 

(2) Where taxpayer and its affili¬ 
ated corporations filed a consolidated 
return of income, taxpayer, in mak¬ 
ing a deduction of net loss sustained 
by an affiliate during a period in the 
year immediately preceding its affili¬ 
ation, for which period affiliate had 
filed a separate return, could not de¬ 
duct more than the sum paid by tax¬ 
payer for affiliate's stock-—^Hughes 
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Tool Co. V. C. I. R., C.C.A.Tex., 11S 
P.2d 472. 

Operating' and stock loss 
That deduction had been taken in 
consolidated return for operating 
loss of subsidiary prior to subsidi¬ 
ary’s liquidation was held not to pre¬ 
vent deduction on separate return of 
holding company for loss on subsid¬ 
iary’s stock, no double deduction be¬ 
ing involved.—Burnet v. Imperial 
Elevator Co., C.C.A., 66 F.2d 643. 

Advances to subsidiaries 

(1) Where consolidated returns of 
parent and subsidiary corporations 
reflected only part of advances from 
parent to subsidiary, lost in subsid¬ 
iary’s operations, deducting remain¬ 
der of such advances from subse¬ 
quent return of parent corporation 
as loss on bad debt was not improp¬ 
er as a double deduction.—Ronald 
Press Co. v. Shea, DCN.Y., 27 P. 
Supp. 857, affirmed, C.C.A., 114 P.2d 
453. 

(2) WTiere aggregate of yearly 
sums deducted for operating losses 
of affiliated corporation in consoli¬ 
dated returns exceeded loss sus¬ 
tained by one of corporate group, by 
reason of prior advancements, cor¬ 
poration making advancements was 
held not entitled, on liquidation of 
such affiliated corporation, to deduct 
from income any loss allegedly sus¬ 
tained on such liquidation.—C. I. R. 
V. Emerson Carey Fibre Products 
Co., C.C.A., 70 P.2d 990. 

Mere similarity of totals of de¬ 
ductions as between different years 
does not justify inference of double 
deduction.—McLaughlin v. Pacific 
Lumber Co., C.C.A.CaL, 66 P.2d 895, 
reversed on other grounds 55 S.Ct. 
219, 293 U.S. '351, 79 L.Ed. 423. 

78. U.S.—McLaughlin v. Pacific 
Lumber Co., Cal., 55 S.Ct. 219, 293 
U.S. 351, 79 L.Ed. 423—C. I. R. v. 
National Casket Co., C.C.A., 78 P. 
2d 940—U. S. V. Lakewood Engi¬ 
neering Co., C.C.A.Ohio. 70 P.2d 
887, 

Doss from sale of subsidiary’s stock 
Corporation filing consolidated re- 
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accounting’, m calculating taxable income on a con¬ 
solidated return, can be upheld which would with¬ 
hold all benefit of deduction for deductible losses 
actually sustained and would not further the pur¬ 
pose for which consolidated returns are required.79 

§ 321. Worthless Debts 

A deduction from gross income is allowed for debts 
which become worthless during the taxable year. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 23, as amended in 1942, debts which become worth¬ 
less within the taxable year may be deducted from 


gross income in computing the income subject to 
tax.80 Under the Internal Revenue Act of 1938 
and earlier acts, debts ascertained to be worthless 
and charged off within the taxable year were de- 
ductible.Si The statutory provisions authorizing 
a deduction for bad debts and for losses not com¬ 
pensated for by insurance or otherwise are mutu¬ 
ally exclusive.^2 a taxpayer desiring to take a 
bad debt deduction must strictly comply with the 
statute.^^ 

To warrant a bad debt deduction, the debt must 
be worthless;®^ a mere subjective belief that the 


turns showing’ losses of subsidiary 
during several years could neverthe¬ 
less insist that it suffered loss on 
sale of subsidiary’s stock.—United 
Publishers’ Corporation v. Anderson, 
D.C.N.Y., 42 P.2d 7S1. 

79. U.S.—Burnet v. Aluminum 

Goods Mfg. Co., '53 S.Ct 227, 287 

U. S. 544, 77 L.Ed. 4S4. 

Purpose of requiring consolidated re¬ 
turns see infra § 643. 

Corporation creating subsidiary 
and making consolidated return was 
held not deprived of right to deduct 
unabsorbed loss for preceding year 
from taxable income.—U. S. v. Hoff¬ 
man, C.C.A.MO., 61 P.2d 294. 
Manufacturer and selling agencies 
Manufacturing company, filing 
consolidated return with four agen¬ 
cies through which products were 
sold and against which, on delivery 
of goods, charges were made for list 
prices on books of manufacturing 
company, was held entitled to de¬ 
duction of net aggregate losses of 
all agencies in actual sale as shown 
by books of agencies, the transac¬ 
tions of all being treated as the 
transactions of one, and that one 
the taxpayer.—^Autocar Co. v. C. I. 
R., C.C.A., 84 F.2d 772. 

80. U.S.—Cittadini v. C. I. R., C.C. 
A., 139 P.2d 29. 

81. U.S.—Eckert v. Burnet, 51 S. 
Ct. ‘37.3, 2'S3 U.S. 140, 7-5 L.Ed. 911 
—^U. S. V. Burrows Bros. Co., C.'C. 
A.Ohio, 133 E.2d 772—Glenn v. 
Courier-Journal Job Printing Co., 
C.C.A.Ky., 127 P.2d 820—Thom¬ 
son V. C. I. R., C.C.A., 108 P.2d 642, 
reversed on other grounds Hel¬ 
vering V. Thomson, 61 S.Ct. 373, 
311 U.S. 527, 85 L.Ed. 319—Selden 

V. Heiner, DO.Pa., 12 F.2d 474— 
U. S. V. Mayer, D.C.Or., 26 Fed. 
Cas.No 15,753, Deady, 127. 

D.C.—Commonwealth Commercial 
State Bank v. Lucas, 41 F.2d 
59 App.D.C. 317. 

Taxpayer daring during tax year 
The statutes regarding gross in¬ 
come and the allowable deductions 
and credits in case of a taxpayer 
dying within taxable period do not 
dispense with provisions of statute 


relating to the ascertainment of debt 
to be worthless within taxable year 
and its charge-ofC.—Herder v. Hel¬ 
vering, 106 F.2d 1'53, 70 App.D C. 
287, certiorari denied 60 S.Ct. 262, 
308 U.S. 617, 84 L.Ed. 515, rehearing 
denied 60 S.Ct. -377, 308 U.S. 639, 84 
L.Ed. 530. 

Basis of making return immaterial 
U.S.—Herder v. Helvering, supra. 
Public policy 

Where taxpayer's subsidiary con¬ 
sented to entry of a judgment in a 
tort action brought by the United 
States to recover damages for oil il¬ 
legally obtained through bribery, 
public policy barred deduction of 
amount of judgment in computing 
income taxes as a “bad debt.”— 
Standard Oil Co. v. C. I. R., C.C.A., 
129 P.2d 363, certiorari denied 63 
S.Ct. 261, 317 U.S. 688, 87 L.Ed. 551, 
rehearing denied 63 S.Ct. 1323, 319 
U.S. 784, 87 L.Ed. 1727. 

82. U.S.—Spring City Foundry Co. 
V. C. I. R., 54 S.Ct. 644, 292 U.S. 
182, 78 L.Ed. 1200, rehearing de¬ 
nied ‘54 S.Ct. 857, two cases, 292 

U. S. 613, 7S L.Ed. 1472—U. S. v. 

Burrows Bros. Co., C.C.A.Ohio, 133 
F.2d 772—Reed v. C. I. R., C.C.A., 
129 F.2d 908—Thomas v. C. I. R., 
C.C.A., 100 P.2d 408, 121 A.L.R. 

469—H. D. Lee Mercantile Co. v. 
C. I. R., C.C.A., 79 F.2d 391—Elec¬ 
tric Reduction 'Co. v. Lewellyn, D. 
C.Pa., 8 F.2d 91, reversed on other 
grounds, C.C.A., 11 F.2d 493, re¬ 
versed on other grounds Lewellyn 

V. Electric Reduction Co,, 48 S.Ct. 

63, 27'5 U.S. 2-43, 72 L.Ed. 262— 
Brown v. U. S., D.C.Pa., 19 P. 
Supp. 825, reversed on other 
grounds, C.C.A., 95 P.2d 487— 

American Cigarette & Cigar Co. v. 
Bowers, D.C.N.Y., 17 P.Supp. 931, 
reversed on other grounds, C.C.A., 
92 P.2d 596. 

Capital loss 

(1) Where taxpayer sustained u 
loss which was not a deductible cap¬ 
ital loss within statutory definition, 
it did not follow that loss was de¬ 
ductible as a bad debt in the partic¬ 
ular year in which taxpayer claimed 
the deduction.—Bingham v. C. I, R., 
aC.A., 105 F.2d 971. 
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(2) Advances by corporate tax¬ 
payer to corporations incorporated 
by it so that certain properties could 
be held in their names without being 
subject to blanket mortgage on tax¬ 
payer's property, and which advanc¬ 
es were made to purchase land and 
options, and pay taxes and miscel¬ 
laneous expenses, without security 
or legal obligation to repay, and 
without reasonable expectation of 
collecting advances until dissolution 
of such expirations, represented cap¬ 
ital investment and not loans; hence 
taxpayer could not deduct any part 
thereof as losses for bad debts.— 
Woodward Iron €o. v. U. S., D.C. 
Ala., 59 F.Supp. 54. 

83. U.S.—Robinson-Davis Lumber 

Co. V. Crooks, D C-Mo., 50 F.2d 638 
—First Nat. Bank v. U. S., Ct.Cl., 
36 F.Supp. 229. 

Pailure to observe proper techni¬ 
cal procedure in claiming deduction 
for bad debts does not necessarily 
destroy right of taxpayer to deduc¬ 
tion.—Farmville Oil & Fertilizer Co. 
V. C. I. R., C.C.A, 78 F.2d '83. 

84. U.S.—Beaudry v. C. 1. R., C.C. 
A., 150 F.2d 20—Fowler Bros. v. C. 
I. R., C.C.A., 138 F.2d 774—Helver¬ 
ing V. Smith, C.C.A, 1-32 F.2d 96-5— 
H. D. Lee Mercantile Co. v. C. I. 
R, C.C A. 79 F.2d 391—Busch v. 
C. 1. R, C.C.AFla., 50 F.2d 800— 
Seiberlmg v. C. I. R, C.C.A, 38 F. 
2d 810—In re Bell, D.C.Pa., 34 F. 
2d 677, modified on other grounds 
C.C.A., Jarvis v. Heiner, 39 F.2d 
361—Peters v. Sheehan, D.C.Mo., 
'58 F.Supp. ‘710—Powell v. Kyle, D. 
C.Pa., 35 F Supp. 503—Jenkins v. 
Bitgood, D.C.Conn., 21 F.Supp. 250, 
opinion adhered to 22 F.Supp. 16, 
and aflirmed, C.C.A., 101 R2d 17, 
certiorari denied 59 S.Ct. 1033, 307 
U.S. 636, 83 L.Ed. 1513, motion de¬ 
nied 60 S.Ct. 257, 308 U.S. 638, 84 
L.Ed. '530. 

Debts worthless In part see Infra § 
323. 

The statute of limitations does not 
in itself necessarily determine 
worthlessness of debt with respect 
to right to charge it off as a bad 
debt in computing income tax, since 
debt may be renewed by a subse- 
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•debt is worthless, although in good faith, is insuf¬ 
ficient,and the fact that the collectability of the 
•debt is doubtful is not enough to establish its de- 
‘ductibility.^® The views of a reasonable man as 
to the worthlessness of the debt constitute objec¬ 
tivity for legal purposes.S7 Worthlessness cannot 
be claimed where the debt has some value a 
reasonable expectation of as little as a five per 
cent return on the claim is inconsistent with worth¬ 
lessness.^^ 

A taxpayer, having by his voluntary act ren¬ 
dered a collectable debt uncollectable, cannot claim 
a deduction therefor.^o However, where the tax¬ 
payer cancels a debt for good business reasons, to 
increase the chance of recovery of his other claims 
against the debtor, he may deduct the canceled debt 
as a bad debt.^i He may cancel junior claims to 
give his senior claims a better chance of realiza¬ 
tion, and in such case can claim a bad debt de¬ 
duction for the junior claims canceled.^2 Where a 
taxpayer determines that his claim, represented by 


a junior and a senior claim, is in part worthless, 
it has been held that he cannot claim a bad debt 
deduction where he cancels the senior claim and 
retains the junior claim,unless he establishes the 
improbable facts that both the junior and senior 
claims were worthless, and that the cancellation of 
the senior claim will result in giving value to the 
junior claim.^^ 

Where the taxpayer is on an accrual basis, an 
account receivable which is uncollectable cannot be 
excluded from gross income; it must be reported 
as income and a deduction claimed under the bad 
debt provision.^^ 

§ 322, - Nature and Existence of Debt 

A claim for a bad debt deduction must rest on a 
valid debt, which was of value when acquired, and 
which the taxpayer expected would be paid. 

It must be established that a debt exists before a 
claimed bad debt deduction may be allowed 


tiuent promise.—Sabath v. C. L B.. 

C. aA., 100 F.2d 569. 

S5. TJ.S.—Mayer Tank Mfg. Co. v. 
C. I. R., C.C.A., 126 P.2d 588— 
Peters v. Skeehan, B.C.M 0 ., 58 P. 
Supp. 710. 

D. C.—^Herder v. Helvering:, 106 P.2d 
153, 70 App.D.C. 287, certiorari de¬ 
nied 60 S.Ct, 262, 308 U.S. 617, 84 
L.Bd. 515, rehearing denied *60 S. 
Ct. 377, 308 U.S. 639, 84 L.Ed. 530. 

86. U.S.—Helvering v. Ames, C.C.A., 
71 P.2d 939—American Trust Co. 
V. C. I. B., C.C.A., 31 F.2d 47. 

87. U.S.—Mayer Tank Mfg. Co. v. C. 
I. B., C.C.A., 126 P.2d 588. 

Pendency of reorganization proceed¬ 
ings 

In determining whether debt owed 
to taxpayer could be deducted as a 
bad debt in computing taxpayer’s net 
income, the fact that proceedings for 
reorganization of debtor had not 
been dismissed and that dismissal 
had not been suggested by taxpayer 
or any other creditor raised strong 
presumption that reorganization was 
by no means hopeless.—Mayer Tank 
Mfg. Co. V. C. I. B., supra. 

88. U.S.—^Peters v. Sheehan, D.C. 
Mo., 58 F.Supp. 710—Barnes v. 
Clenn, D.C.Ky., 56 F.Supp. 285. 
Continued advances to the debtor 

are inconsistent with a claim that 
the debt is worthless.—Bassieur v. 
C, I. B., C.C.A., 129 P.2d 820. 

88. U.S.—Rockefeller v. Nunan, C. 
C.A., 142 F.2d *354, certiorari denied 
Rockefeller v. C. I. B., 65 S.Ct. 68, 
323 U.S. 732, 89 Xi.Ed. 687. 

90. U.S.—O’Bryan Bros. v. C. I. R., 
C.C.A., 127 F.2d 645. 


Claim barred by statute of limita¬ 
tions 

(1) A claim for refund which had 
been barred by statute of limita¬ 
tions was not deductible either as a 
“bad debt” or ‘Toss” in computation 
of net income In year in which stat¬ 
ute ran, since commissioner had no 
obligation to pay amount claimed in 
absence of a timely claim.—Milton 
Bradley Co. v. U. S., C.aA.Mass., 146 
P.2d 541. 

(2) Statute of limitations cannot 
be used to convert valid claim 
against responsible debtor into de¬ 
ductible loss or worthless debt with¬ 
in statute allowing deduction of 
losses or worthless debts in comput¬ 
ing corporation’s net taxable income. 
—H. D. Lee Mercantile Co. v. C. I. 
R., C.C.A., '79 P.2d 391. 

Avoidable loss 

A taxpayer which in part pay¬ 
ment of debt acquired assets exclud¬ 
ing good will of liquidated corpora¬ 
tion and transferred such assets to 
a new corporation was not precluded 
from claiming a deductible loss on 
ground that assets including good 
will would have paid taxpayer's debt 
in full where amount paid by tax¬ 
payer was fair and hence loss could 
be claimed, notwithstanding loss 
might not have resulted if a differ¬ 
ent method of purchase had been 
Used.—Courier Journal Job Printing 
Co. V. Glenn, D.C.Ky., .37 F.Supp. '5'5, 
affirmed, C.C.A., Glenn v. Courier- 
Journal Job Printing Co., 127 F.2d 
820. 

91. U.S.—Deeds v. G. X R., C.C.A-, 

47 F.2d 695. 

92. U.S-—^Italian Mosaic & Marble 

€ 0 , V, C. I. B., C.aA., 132 F.2d 793, 
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93. U.S.—Italian Mosaic & Marble 
Co. V. C. I. R., supra, 

94. U.S.—^Italian Mosaic & Marble 
Co. V. C. 1. B., supra, 

95. U.S —Spring City Foundry Co. v. 
C. I. B., 54 S.Ct. 644, 292 U.S. 182, 
78 L.Ed. 1200, rehearing denied 64 
S.Ct. 857, two cases, 292 U.S. 613, 
78 L.Ed. 1472. 

96. U.S.—Watson v. C. I. R., C.C.A., 
124 F.2d 437—Hamlen v. Welch, C. 
C.A.Mass., 116 F.2d 413—Allen- 
Bradley Co. v. C. I. B., C.C.A., 112 
F.2d 333—Kentucky Rock Asphalt 
Co. V. Helburn, C.C.A.Ky., 108 F.2d 
779—Hotter v. Wallace, C.C.A.Kan., 
72 F.2d 678—Howell v. C. I. B., C. 
C.A., 69 F.2d 447, certiorari denied 
Howell V. Helvering, 64 S.Ct. 864, 
292 U.S. 654, 78 L.Ed. 1503. 
Advances made by parent corpora¬ 
tion to affiliate are “accounts receiv¬ 
able” of the parent, with respect to 
parent’s right to deduct loss thereon 
as bad debt for income tax purposes, 
unless parent subsequently chooses 
to capitalize such advances.—Ronald 
Press Co. v. Shea, D.C.N.Y., 27 F. 
Supp. 857. 

Assumption of debts in exchange for 
property 

Where all assets of dissolved cor¬ 
poration were conveyed to taxpayer, 
in consideration of agreement to as¬ 
sume all indebtedness of corporation 
whether theretofore guaranteed by 
him or not, taxpayer could not deduct 
as “bad debt” loss on corporation’s 
indebtedness guaranteed and assumed 
although three years had not elapsed 
from dissolution of corporation, since 
when taxpayer paid and assumed 
corporation's indebtedness he wa^i 
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there must be a valid debt arising out of a debtor- 
creditor relationship.^'^ It has been held that there 
must be an absolute, unconditional obligation by the 
debtor to pay the creditor,but it has also been 
held that a bad debt deduction may be based on a 
note which has not yet matured.^9 a taxpayer may 
deduct as a bad debt a worthless claim for money 
which had been embezzled from him.^ Unless a 
claim for breach of contract is sufficiently certain 
to permit of its being accrued and reported as in¬ 
come, the fact that the claim is worthless does not 
warrant charging it off as a bad debt.2 An amount 
invested in corporate stock is not a debt within the 
statute.^ Where stockholders cancel notes of a 
corporation, the transaction constitutes a capital 
contribution rather than a writing off of a bad debt 
as far as the stockholder’s right to claim a deduc¬ 
tion is concerned.'^ Unless interest on a debt has 
been properly charged on as income, it cannot, on 
its uncollectability, be deducted as a bad debt.5 

Advances made with the belief and expectation 
that they will not be repaid are in the nature of 
gifts and are not deductable as bad debts,® even 
though there is a legal obligation to repavA Intra¬ 


family advances are presumed to be gifts;® but, 
where an expectation of repayment is found, and 
this expectation is not fulfilled, a bad debt deduc¬ 
tion may be allowed.® The loss on a compromise 
agreement under which the taxpayer cancels the 
debt for less than its face value is deductible as a 
bad debt rather than as a capital loss.^® However, 
a compromise agreement under which the taxpayer 
surrenders certain rights and is excused the per¬ 
formance of certain obligations does not give rise 
to a loss which the taxpayer may deduct as a bad 
debt.ii 

Wffiere the foreclosure of a mortgage securing 
a debt fails to satisfy the debt, a bad debt deduc¬ 
tion may be taken provided the debt is otherwise 
uncollectable.^2 been held that a release of 

the debt and mortgage in consideration of a deed 
to the mortgaged property warrants a bad debt de¬ 
duction measured by the difference between the 
amount of the debt and the fair value of the prop- 
erty.i® On the other hand, it has been held that, 
where property is repossessed by the vendor in con¬ 
sideration of a cancellation of the indebtedness, 
there can be no deduction for a bad debt.^^ Sim- 


paying: his own debts.—Dreyfuss v. 
C. I. R-, C.C.A.Tex., 140 F.2d 922. 

07. U.S.—Milton Bradley Co. v. U. S., 
CC.A.Mass., 146 F.2d 541—XT. S. v. 
Goldblatt Bros., C.C.A.I11., 128 F.2d 
576, certiorari denied Goldblatt 
Bros. V. V. S., 63 S.Ct. 63, 317 U.S. 
662, 87 L.Ed. 532—Kentucky Rock 
Asphalt Co. V. Helburn, U.C.Ky., 20 
F.Supp. 364, aiBrmed, C.C.A., 108 
F.2d 779—Birdsboro Steel Foundry 
& Machine Co. v. U. S., Ct.Cl., 3 F. 
Supp. 640. 

Certificates issued by creditors’ com¬ 
mittee 

W’^here transferable certificates of 
Indebtedness issued by creditors’ 
committee, which had taken charge 
of assets of certain debtors, provided 
that certificates were a renewal and 
extension of obligations for tvhich 
they were issued and not a novation 
for original obligations, and certifi¬ 
cates had a fixed maturity and pro¬ 
vided for payment of interest, pro¬ 
visions of certificates were consistent 
only with a debtor-creditor relation¬ 
ship, with respect to whether or not 
losses sustained by purchaser of cer¬ 
tificates was deductible as a bad 
debt loss in calculating income tax¬ 
es.—Thomas v. Perkins, C.C.A.Tex., 
108 F.2d 87. 

A loss on the sale or exchange of a 
debt is not deductible as a bad debt. 
—Stoddard v. C. I. R., C.C.A., 141 
F.3d 76—Reed v. C. I. R., C.C.A., 129 
P.2d 908. 

08. U.S.—Allen-Bradley Co. v. C. I. 
R., C.CA., 112 P.2d 333. 
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Contiugeut claim 

The liability to pay in the future, 
contingent on something which may 
or may not occur, is not an “indebt¬ 
edness,” and taxpayer may not treat 
as “bad debts” amounts which are 
at a particular time merely contin¬ 
gent liabilities—^Milton Bradley Co. 
V. U. S., C.C.A.Mass., 146 F.2d 541. 

99. U.S.—Bonynge v. Helvering, C.C. 
A., 117 F.2d 157—Johnson, Drake 
& Piper V. Helvering, C.C.A., 69 F. 
2d 151, certiorari denied 54 S.Ct. 
860, 292 U.S. 650, 78 L.Ed. 1500— 
Bush V. U. S., D.C.Minn. 61 F.Supp. 
567. 

1. U.S.—Douglas County Light & 
Water Co. v. C. I. R.. C.C.A., 43 
F.2d 904—John H. Parish & Co. v. 
C. I. R., C.C.A., 31 F.2d 79. 

2. U.S.—C. I. R. V. John Thatcher & 
Son, C.C.A., 76 F.2d 900. 
TJuadjudicated claim for breach of 

building contract is not a debt with¬ 
in the bad debt statute.—National 
Contracting Co. v. C. I. R., C.C.A., 
105 F.2d 488—^Wadsworth Mfg. Co. v. 
C. I. R., C.C.A., 44 F.2d 762. 

3. U.S.—Deeds v. C. I. R., C.C.A., 47 
F.2d 695. 

4. U.S.—Johnson, Drake & Piper v. 
Helvering, C.C.A., 69 F.2d 151, cer¬ 
tiorari denied 54 S.Ct. 860, 292 U. 

S. 650, 78 L.Ed. 1600. 

Sole stockholder’s payment of cor¬ 
poration’s debts was a capital con¬ 
tribution.—Menihan v. C. I. R., C.C.A., 
79 F.2d 304, certiorari denied 56 S.Ct. 
368, 296 U.S. 661, 80 L.Ed. 463. 
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5. U.S.—^W. L. Moody Cotton Co. v. 
C. 1. R., C.C.A., 143 P.2d 712. 

6. U.S.—Reading Co. v. C. I. R., C. 
C.A., 132 F.2d 306, certiorari de¬ 
nied 63 S.Ct. ‘854, 318 U.S. 778, 87 
L.Ed. 1146—^W. F. Toung, Inc. v. 
O. I. R., C.C.A., 120 P.2d 159— 
American Cigar Co. v. C. I. R., C. 
C.A., 66 F.2d 425, certiorari denied 
*54 S.Ct. 209, 290 U.S. 699, 78 L.Ed. 
601—First Nat. Bank & Trust Co. 
of Tulsa V. Jones, D.C.Okl., ‘53 P. 
Supp. 84.2, afiirmed, C.C.A., 143 F. 
2d '652. 

7. U.S.—W. P. Toung, Inc. v. C. I. 
R., C.C.A., 120 P.2d 159. 

8. U.S.—^W. P. Toung, Inc. v. C. I. 
R., supra—^Montgomery v. U. S., 
Ct.Cl., 23 F.Supp. 130, certiorari de¬ 
nied 59 S.Ct. 833, 307 U.S. 632, 83 
L.Ed. 1514. 

9. U.S.—^W. F. Toung, Inc. v. C. I. 
R., C.C.A., 120 P.2d 159—Redfield 
V. Eaton, D.C.Conn., 53 P.2d 693. 

10. U.S —U. S V. Burrows Bros. Co., 
C.C.A.Ohio, 133 P.2d 772—C. I. R. v. 
National Bank of Commerce of San 
Antonio, C.C.A.Tex., 112 F.2d 946. 

11. U..S.—Thomas v. C. I. R., C.C.A., 
100 F.2d 408, 121 A.L.R. 469. 

12. U.S.—Malden Trust Co. v. C. I. 
R., C.C.A., 110 F.2d 751—Brown v. 
U. S., C.C.A.Pa., 95 P.2d 487. 

13. U.S.—C. I. R. V. Spreckels, C.C. 
A., 120 F.2d 517. 

14. U.S.—Bowles Lunch v. U. S„ Ct 
Cl., 33 F.Supp. 235. 
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ilarly, where the debt had previously become worth¬ 
less or been discharged, a failure to realize on the 
mortgage in full may give rise to a loss deduction, 
but not to a bad debt deduction.^^ 

Debt valueless when acquired. The debt must be 
one which the taxpayer deemed to be of value when 
he acquired it, and which he subsequently ascer¬ 
tained to be worthless.^® Where the taxpayer knew 
at the time he acquired the debt that it was worth¬ 
less, he cannot claim the amount of the debt as a 
bad debt deduction.!'^ However, it has been held 
that a taxpayer who guarantees the debt of anoth¬ 
er and pays under the guarantee on the debtor be¬ 
coming insolvent may deduct the worthless debt 
which came into existence simultaneously with the 
taxpayer's response to his obligation under the guar¬ 
anty,is provided it is shown that he was legally 
bound to make the payment.i^ 

Bonds or notes; retirement. Bonds are debts 
within the statute,20 as are notes and overdrafts.^! 
Under the Internal Revenue Code, 26 U.S.C.A. § 


117, and similar statutes, the loss suffered by a bond¬ 
holder on the retirement of bonds or other evi¬ 
dences of indebtedness issued by a corporation is 
deductible as a capital loss and not as a bad debt .22 
However, prior to the Internal Revenue Act of 
1934, such losses were deductible as bad debts.23 

Debts representing tax exempt income, as in the 
case of interest on tax exempt bonds issued by a 
government body, are not, when uncollectable, de- 
ductible.2^ 

§ 323. - Debts Worthless in Part 

Debts worthless in part may be allowed as a de¬ 
duction in an amount not in excess of the part charged 
off Within the taxable year. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 23, and similar statutes, when satisfied that a debt 
is recoverable only in part, the commissioner may 
allow such debt, in an amount not in excess of the 
part charged off within the taxable year, as a deduc- 
tion.25 To claim a deduction for a debt partly un¬ 


is. U.S.—John Wanamaker Philadel¬ 
phia V. C. L R., C.C.A., 139 P.2d 644 
—Larson v. Cuesta, C.C.A.Pla., 120 
F.2d 482. 

16. U.S.—^W. F. Young-, Inc. v. C. I. 

R., C.C.A., 120 F.2d 159—In re 

Park’s Estate, C.C.A, 58 F.2d 965, 
certiorari denied Park’s Estate v. 
C. I. R., 53 S.Ct. 91, 287 U.S. 645, 
77 L.Ed. 558. 

17. U.S.—Eckert v. Burnet, 51 S.Ct. 
373, 283 U.S. 140, 75 L.Ed. 911—W. 
F. Young:, Inc. v. C. I. R., C.C.A., 
120 F.2d 159—^Dexter v. C. I. R., 
C.C.A., 99 F.2d 769—American Cig-ar 
Co. V. C. I. R., C.C.A., 66 F.2d 425, 
certiorari denied 54 S.Ct. 209, 290 
U.S. 699, 78 L.Ed. 601. 
Advancements made for insurance 

premiums, as by bank for premiums 
on life insurance policies assigned 
to it as security for insured’s indebt¬ 
edness to it, without reasonable hope 
or expectancy of repayment are de¬ 
ductible from taxable income of par¬ 
ty making them not as “bad debts” 
but as “ordinary and necessary busi¬ 
ness expense.’’—First Nat. Bank & 
Trust Co. of Tulsa v. Jones, C.C.A. 
Okl., 143 F.2d 652. 

18. U.S.—Shiman v. C. I. R., C.C.A.2, 
60 F.2d 65—Whitcher v. Welch, D. 
C.Mass., 22 F.Supp. 763- 

Exchang-e of personal not© for guar¬ 
anteed note 

Taxpayer could not deduct, as “debt 
ascertained to be worthless and 
charged off within taxable year,” 
amount of note given in settlement 
of liability as indorser of corpora¬ 
tion’s notes.—Eckert v. Burnet, 51 S. 
Ct. 373, 283 U.S. 140, 75 L.Ed. 911. 


Guaranty as a gift 

Where taxpayer executing agree¬ 
ment guaranteeing daughter's brok¬ 
erage account had no intention of 
ever asserting a claim against her 
daughter should taxpayer be com¬ 
pelled to pay broker under guaranty, 
loss sustained by taxpayer was not 
deductible as a debt which became 
worthless, in computing income tax. 
—Hoyt V. a I. R., C.C.A., 145 F.2d 
634. 

UiLsolicited guaranty; claim for re¬ 
imbursement 

If a taxpayer as a mere volunteer 
guarantees the brokerage account of 
another, the subsequent payment by 
taxpayer of deficit in such account 
creates no indebtedness which tax¬ 
payer may deduct as a “bad debt’* in 
computing income tax.—Fisher v. U. 
S., 40 F.Supp. 997, 94 Ct.Cl. 511. 

19. U.S.—Hamlen v. Welch, C.C.A. 

Mass., 116 F.2d 413. 

Trustee indi-yidually liable 

A payment to mortgagee by a trus¬ 
tee executing mortgage note without 
express disclaimer of personal lia¬ 
bility and guaranteeing payment of 
mortgage, was not in nature of “gift” 
or contribution to “capital,’* but such 
payment in reality represented “loan” 
to trust, even though payment also 
protected trustee’s interest, where 
trustee looked to the trust for reim¬ 
bursement.—^Hamlen v. Welch, supra. 
Obligation to pay to extent of assets 
received 

Where testator was liable as ac¬ 
commodation indorser and executors 
in tax-free exchange transferred es¬ 
tate’s assets to corporation whose 
stock executors distributed to lega¬ 
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tees in proportion to their interests 
under will, and residuary legatees 
received their pro rata share of the 
assets and agreed, to assume corpo¬ 
ration’s debts including unpaid bal¬ 
ance on note to the extent of the 
value of the property received, resid¬ 
uary legatees who paid their share 
of unpaid balance -v^hen maker was 
insolvent were not entitled to a bad 
debt deduction on the theory that 
they succeeded to testator’s rights.— 
Mather v. C. I. R., C.C.A., 149 F.2d 
393, certiorari denied 66 S.Ct. 169, 
two cases. 

20. U.S.—Pacific Nat. Bank of Se¬ 
attle V. C. I. R., C.C.A., 91 F.2d 103. 

D.C.—Commonwealth Commercial 

State Bank v. Lucas, 59 App.D.C. 
317, 41 F.2d 111. 

21. U.S.—Porter v. U. S., C.C.A.Ida- 
ho, 27 F.2d 882, certiorari dis-, 
missed 49 S.Ct. '340, two cases, 279 
U.S. 875, 73 L.Ed. 1009. 

22. U.S.—McClain v. C. I. R., Ga., 
61 S.Ct. 373, 311 U.S. 627. 85 L.Ed. 
319—Helvering v. Thomson, Ga., 61 
S.Ct. 373, 311 U.S. 527, 85 L.Ed. ‘319 
—Shaw V. C. I. R., C.C.A., 117 P.2d 
587. 

23. U.S.—McClain v. C. I. R., Ga., 61 
S.Ct. 373, 311 U.S. 527, 85 L.Ed. 
319—Helvering v. Thomson, Ga., 61 
S.Ct. 373, 311 U.S. '527, 85 L.Ed. 319 
—Pacific Nat. Bank v. C. I. R., C. 
C.A., 91 P.2d 103—Lebanon Nat. 
Bank v. C. I. R., C.C.A., 76 P.2d 
792. 

D.C.—Commonwealth Bank v. Lucas, 
59 App.D.C. 317, 41 F.2d 111. 

24. U.S.—District Bond Co. v. C. I. 
R., C.C.A., 113 P.2d 347. 

25. U.S.—First Nat. Bank of Fort 
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collectable, the taxpayer must charge off such part 
of the debt during the taxable year for which the 
deduction is claimed.^s While it has been held that 
the worthlessness of a portion of the debt need not 
be established by a closed transaction before the 
deduction may be taken,^7 the taxpayer is re¬ 
quired to demonstrate with reasonable certainty the 
amount of the debt which is uncollectable a mere 
showing that the debt is to some degree uncollecta¬ 
ble is not sufficient.^^ However, it has been held 
that where an excessive deduction is claimed, a de¬ 
duction should be permitted to the extent to which 
the debt is established to be worthless.^^ The fact 
that the market value of corporate bonds is sub¬ 
stantially below their face value does not warrant 
a deduction on the ground that the debt is recov¬ 
erable only in part.^1 

Under the statutes governing the deduction for 
a debt partially uncollectable prior to the Internal 


Revenue Act of 1942, the part of the debt sought 
to be deducted must have been ascertained to be 
worthless during the taxable year for which the 
deduction was claimed.^^ Moreover, it was held 
that such deduction could be claimed only for the 
tax year during -which partial uncollectability should 
have been ascertained.^^ Qn the other hand, it 
was held that, where a bank wrote down a debt, 
it could take the deduction in a later year during 
which the write dowm was authorized by the bank 
examiner.34 In any event, the taxpayer was not 
precluded by an ascertainment of partial worthless¬ 
ness from withholding the deduction until the tax 
year when he could claim a deduction for a worth¬ 
less debt.SS 

The Act of 1926 and earlier acts provided that 
the commissioner might allow debts to be charged 
off in part, and, under this provision, there arose 
a dispute as to the necessity of a charge off during 


Worth V. C. I. R., C.C.A.Tex., 140 
P.2 a 938—C. I. R. V. U.S. <Sr Inter¬ 
national Securities Corporation, G. 
CA., 130 F.2d 894—Reed v. C. I- R., 
C.C.A.. 129 F.2d 90S—Lehman v. C. 
I. R.. CC.A.. 129 P.2d 288~Santa 
Monica Mountain Park Co. v. XJ. 
S., C.C.A.Cal., 99 F.2d 450. certio¬ 
rari dismissed 59 S.Ct. 647, 306 U. 
S. 666. 83 L.Ed. 1062—Johnson, 

Drake & Piper v. Helveringr, C.C. 
A, 69 F.2d 151, certiorari denied 
54 S.Ct. 860, 292 U.S. 650, 78 L.Ed 
1500. 

Write down ordered "by -banlc exami^ 
er 

National bank which was ordered 
to write down bonds by national bank 
examiner was held entitled to deduct 
amount of write down in income re¬ 
turn.—Citizens' Nat. Bank of Orange 
V. C- I. R., C.C.A., 74 F.2d 604, 100 
A.L.R. 699. 

Balance of debt uncollectabl© 

The text rule does not cover a sit¬ 
uation where part of a debt is paid, 
and the balance is found to be un¬ 
collectable; in such situation a de¬ 
duction may be taken for a worth¬ 
less debt rather than for one re¬ 
coverable only in part, since the 
amount of the debt has been reduced 
and in its reduced amount is wholly 
worthless.—Southern California Box 
Co. V. U. S., Ct.Cl., 46 F,2d 724. 

The commissioner has a discretion¬ 
ary power, reviewable only for its 
abuse.—U. S. v. Beckman, C.C.A.Pa., 
104 P.2d 260, certiorari denied Doty 
V. U. S., 60 set. 123, 308 U.S. 693, 
84 L.Ed. 496—Olympia Harbor Lum¬ 
ber Co. V. C. I. R., C.C.A., 79 P.2d 394 
—Santa Monica Mountain Park Co. v. 
U. S., D.C.CaL, 20 F.Supp. 209, af¬ 
firmed, C.C.A., 99 F.2d 460, certiorari 
dismissed 59 S.Ct. 647, 306 U.S. 666, 
83 L.Ed. 1062. 


26. U.S.—Santa Monica Mountain 
Park Co. v. U. S., C.C.A.Cal., 99 F. 
2d 450, certiorari dismissed 69 S. 
Ct. 647, 306 U.S. 666, 83 L.Ed. 1062 
—E. C. Palmer & Co. v. U. S., D. 
C.La., 57 F.Supp. 233—Bender v. 
Heiner, D.C.Pa., 27 F.Supp. 631. 

No books of account 
The taxpayers “did not actually 
chargre off on any books the worth¬ 
less portion of their loans 
because they kept no individual 
books of account, but they correct¬ 
ly determined such amount as was 
uncollectable to be worthless and, in 
the circumstances, this was a suffi¬ 
cient compliance with the statute.'*— 
Peters v. U. S., CtCl., 10 F.Supp. 145, 
148. 

27. U.S.—Ross V. C. I. R., C.C.A., 72 
P.2d 122. 

28. U.S.—Lehman v. C. I. R., C.C.A., 
129 P2d 288—Olympia Harbor 
Lumber Co. v. C. I. R., C.CA., 79 
P.2d 394—Fidelity & Deposit Co. of 
Maryland v. Magruder, D.C.Md., 
50 F.Supp. 817, reversed on other 
grounds, C.C.A., 139 F.2d 761. 

29. U.S.—Lehman v. C. I. R., C.C.A., 
129 P.2d 288. 

SO. U.S.—Olympia Harbor Lumber 
Co. V. C. I. R.. C.C.A., 79 F.2d 394 
—Sherman & Bryan v. Blair, C.C. 
A., 35 P.2d 713. 

31. U.S.—Securities Allied Corpora¬ 
tion V. C. L R., C.C.A., 96 P.2d 384, 
118 A.L.R. 459, certiorari denied 
69 S.Ct. 76, two cases, 305 U.S. 617, 
83 L.Ed. 393. 

Where corporation is in reorgan- 
ization. proceedings under the Bank¬ 
ruptcy Act, the market value of its 
bonds is not sufficient evidence of 
the extent to which the bonds are 
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uncollectable.—Lehman v. C. I. R., C. 
C.A., 129 F.2d 288. 

Charge off directed by government 
authority 

Treasury regulation providing that 
a taxpayer possessing debts evi¬ 
denced by bonds cannot deduct from 
gross income any amount merely on 
account of market fluctuation did not 
apply to a deduction claimed on ac¬ 
count of partial worthlessness of 
bonds, where bonds were charged off 
in part in obedience to specific or¬ 
ders of federal authorities to whose 
supervision taxpayer was subject.— 
Pacific Nat. Bank of Seattle v. C. I. 
R., C.C.A., 91 F.2d 103. 

32. U.S.—Johnson, Drake & Piper v. 
Helvermg, C.C.A., 69 P.2d 151, cer¬ 
tiorari denied 54 S.Ct. 860, 292 U. 
S. 650, 78 L.Ed. 1500—American 
Sav. Bank & Trust Co. v. Burnet, 
C.C.A., 45 P.2d 548—Jones v. C. I. 
R, C.C.A., 38 F.2d 550—Freeman- 
Dent-Sullivan Co. v. U- S., D.C.Ga, 
21 F.Supp. 972. 

33. U.S.—Preeman-Dent-Sullivan Co. 
V. U. S., supra. 

34. U.S.—Lebanon Nat. Bank v. C. 
I. R., C.C.A., 76 F.2d 792. 

35. U.S.—Old Colony Trust Associ¬ 
ates V. Hassett, C.C.A.Mass., 150 
F.2d 179—^First Nat. Bank of Fort 
Worth V. C. I. R., C.C.A.Tex., 140 
F,2d 938—Eljer Co. v. C. I. R., C. 
C.A., 134 F.2d 251—Reed v. C, 1. 
R., C.C.A., 129 F.2d 908—Bingham 
V. C. 1. R., C.C.A., 105 F.2d &71— 
C. I. R. V. MacDonald Engineering 
Co , C.C.A., 102 F.2d 942—Freeman- 
Dent-Sullivan Co. v. U. S., D.C.Ga., 
21 F.Supp. 972. 

Series of notes 

U.S.—^American Cigarette & Cigar 
Co. V. Bowers, C.C.A.N.Y., 92 F. 
2d 696. 
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e taxable year for which the deduction was 
light,it being held that such charge off was 
sential,^'^ and also that it was not essential.^s 
Under the Internal Revenue Act of 1918, there 
as no provision for the deduction of a partially 
orthless debt it could not be deducted as a bad 
ibt,^o or as a loss.^i 

324. - Effect of Security 

The taxpayer must account for the security in claim- 
g a bad debt deduction on account of a debt which is 
soured. 

A taxpayer may deduct as a bad debt the uncol- 
ctable balance due on a debt after the property 
tven as security for the debt has been applied to 
s payment.^2 A taxpayer cannot claim that a debt 

worthless and deductible where the debt is se¬ 
ared and the taxpayer has not attempted to re- 
lize on the security. However, in such case, he 
an claim a deduction on account of a debt which 
I recoverable only in part if he establishes the 


value of the security and that the balance of the 
debt is not collectable.^'^ A taxpayer cannot volun¬ 
tarily surrender the security on a debt and deduct 
the debt as worthless.'^ ^ 

§ 325. -- Ascertainment and Determina¬ 

tion of Worthlessness 

Under the Internal Revenue Act of 1938 and earlier 
I statutes, a bad debt, to be deductible, had to be as¬ 
certained to be worthless by the taxpayer during the 
taxable year for which the deduction was sought. 

As Stated supra § 321, under the Internal Reve¬ 
nue Code, 26 U.S.C.A. § 23, as amended by the Act 
of 1942, debts which become worthless within the 
taxable year are deductible, whereas under the Act 
of 1938 and earlier acts, debts ascertained to be 
worthless and charged off within the taxable year 
were allowed as deductions. Under the Act of 
1938 and substantially similar ejsrlier acts, a bad 
debt, to be deductible, had to be ascertained to be 
worthless,^® and, while a charge off was strong 


3. U.S.—Santa Monica Mountain 
Park Co. v. XJ. S., C.C.A.CaL, 99 P 
2d 450, certiorari dismissed 59 S.Ct. 
647, 306 U.S. 666, 83 L.Ed. 1062. 

7. U.S.—Santa Monica Mountain 
Park Co. v. U. S., supra—^Jones v. 
C. 1. R.. C.C.A., 38 F.2d 550. 

3. U.S,—C. I. R. V. Liberty Bank 
& Trust Co., C.C.A., 59 P.2d 320. 
'.C.—Chatham Phenix Nat. Bank & 
Trust Co. V. Helvering, 66 App.D.C. 
330. 87 F.2d 547. 

h U.S.—Spring City Foundry Co. v. 
C. I. R.. 54 S.Ct. 644, 292 U.S. 1S2, 
78 L.Ed. 1200, rehearing denied 54 
S.Ct. 857, two cases, 292 U.S. 613, 
78 L.Ed. 1472—First Nat. Bank of 
Fort Worth v. C. I. R., C.C-A.Tex, 
140 P.2d 938—Collin County Nat. 
Bank v. C. I. R., C.C.A., 48 F,2d 
207—Minnehaha Nat. Bank of Sioux 
Palls, S. D. V. C. I. R., C.C.A., 28 
P.2d 763—Freeman-Dent-Sullivan 
Co. V. U. S., B.C.Ga., 21 P.Supp. 
972. 

otes and open accotmt 
Where debt was represented in part 
/■ note and in part by an open ac- 
)unt, the taxpayer’s deduction for 
le open account was not invalid as 
1 attempt to deduct a debt in part. 
-Selden v. Heiner, D.C.Pa., 12 F.2d 
14. 

U.S.—Albers v. Reinecke, C.C.A. 
Ill., 92 P.2d 781—^Minnehaha Nat. 
Bank v. C. L R., C.C.A., 28 F.2d 
763. 

, U.S.—Spring City Foundry Co. 
V. C. I. R., 54 S.Ct. 644, 292 U.S, 
182, 78 L.Ed. 1200, rehearing de¬ 
nied 54 S.Ct. 857, two cases, 292 
U.S. 613, 78 L.Ed. 1472—Collin 

County Nat. Bank v. C. I. R., C.C. 

A., 48 F.2d 207—^Freeman-Dent- 


Sullivan Co. v. U. S., D.C.Ga., 21 F. 
Supp. 972. 

Contra 

U.S.—Murchison Nat, Bank v. Gris¬ 
som, C.C.A.N.C., 50 F.2d 1056— 

Sherman & Bryan v. Blair, C.C.A., 
35 F.2d 713. 

B.C.—Davidson Grocery Co. v. Lucas, 
37 F.2d 806, 59 App.D.C. 176. 

42. U.S.—Southern California Box 
Co. V. U. S., Ct.Cl., 46 P.2d 724. 
Security applied at agreed price; 
subsequent profit 

Where a partnership, owing an in¬ 
debtedness to taxpayer secured by 
cotton, was adjudged a bankrupt in 
1932, and trustee sold the crop to 
taxpayer at an agreed price which 
was credited on taxpayer’s claim, and 
in 1936 the cotton was sold at a price 
in excess of the amount credited on 
the claim, the winding up of the 
bankruptcy in 1933 fixed the bad debt 
loss for that year, and the amount 
realized from sale of the cotton in 
excess of amount paid was a taxable 
gain.—^W- L. Moody Cotton Co. v. C. 
I. R., C.C.A.Tex., 143 F.2d 712. 

43- U.S.—^Bingham v. C. I. R., C.C. 
A., 105 F.2d 971—Collin County 

Nat. Bank v. C. I. R., C.C.A., 48 F. 
2d 207. 

44. U.S.—Ross V. C. I. R., C.C.A., 72 

F.2d 122.* 

45- U.S.—O’Bryan Bros. v. C. I. R., 

C. C.A., 127 F.2d 645, certiorari de¬ 
nied 63 S.Ct. 41, 317 U.S. 647, 87 

D. Ed. 521. 

4ew U.S.—Stoddard v. C. I. R., C. 
C.A., 141 F.2d 76—San Joaquin 

Brick Co. v. C. I. R., C.C.A., 130 F. 
2d 220—'Cammack v. U. S., C.C.A. 
Minn., 113 F.2d 547, 130 A.L.R. 205 
—Malden Trust Co. v, C. I. R., C.C. 
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A., 110 F.2d 751—^Motter v. Wal¬ 
lace, C.C.A.Kan., 72 F.2d .6TS— 
Johnson, Drake & Piper v. Hel- 
vering, C.C.A., 69 F.2d 151, certio¬ 
rari denied 54 S.Ct. 860, 292 U.S. 
650, 78 L.Ed. 1500—Fairless v. ‘C. 
I. R-, C.C.A., 67 F.2d 475—^Ameri¬ 
can Cigar Co. V. C. I. R, C.C. A., 66 
F.2d 425, certiorari denied 54 S. 
Ct. 209, 290 U.S. 699, 78 L.Ed. 601 
—Duffin V. Lucas, C.C.A.Ky., 55 F. 
2d 786, certiorari denied 53 S.Ct. 
14, 2S7 U.S. 611, 77 L.Ed. 531— 
Cross v. C. I. R., C.C.A., 54 F.2d 
781—^Wheeler-Fisher & Co. v. C. 
I- R., C.C.A., 54 F.2d 294—Ameri¬ 
can Sav. Bank & Trust Co. v. Bur¬ 
net, aC.A., 45 F.2d 548—Stranahan 
V. C. I. R., C.C.A., 42 F.2d 729, cer¬ 
tiorari denied 51 S.Ct. 346, 253 U.S. 
822, 75 L.Ed. 1437—Industrial Co. 
V. U. S., Ct.Cl., 38 F.2d 711—Skin¬ 
ner V. Eaton, D.C.Conn., 34 F.2d 
576, affirmed, C.C.A., 44 F.2d 1020 
—Fidelity & Deposit Co. of Mary¬ 
land V. Magruder, D.C.Md., 50 F. 
Supp. 817, reversed on other 
grounds, C.C. A., 139 F.2d 751— 

Peerless Oil & Gas Co. v. Heiner, 
D.C.Pa., 12 F.Supp. 232, affirmed, 
C.C.A., 81 P.2d 391, certiorari de¬ 
nied 57 S.Ct. 9, 299 U.S. 545, 81 L. 
Ed. 401, rehearing denied 57 S.Ct. 
113, 299 U.S. 620, 81 L.Ed. 457— 
Jamison v. Edwards, D.C.N.Y., 3 F. 
Supp. '302, affirmed, C.C.A., 68 F. 
2d 1006, certiorari denied '54 S.Ct. 
867, 292 U.S. 658, 78 LEd. 1506— 
McClure v. U. S., D.C.Pla., 1 F. 
Supp. 30—Broadway Savings 
Trust Co. V. U. S., 66 CtCl. 429— 
Georgetown Grocery Co. v. U. S.,. 
63 Ct.Cl. 160. 

D.C.—^Herder v. Helvering, 106 F.2d: 
153, 70 App.D.C. 287, certiorari de¬ 
nied 60 S.Ct 262, 305 U.S. 617, 84 
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evidence that the taxpayer had ascertained the debt 
to be worthless, 47 a charge off did not dispense with 
or satisfy the requirement that the debt be ascer¬ 
tained to be worthless.48 

The deductibility of a debt had to be postponed 
until its worthlessness could be definitely ascer- 
tamed.49 While there is some authority to the ef¬ 
fect that the worthlessness of a debt could be as¬ 
certained only when the transaction which gave 
rise to the debt was completely closed, generally 
it was held sufficient if the ascertainment of worth¬ 
lessness was based on some identifiable event or at¬ 
tendant circumstances which supported the ascer¬ 
tainment of worthlessness.®! Thus the ascertain¬ 
ment might be based on a futile effort to collect the 
debt,^^ or on a sale of the debt,®^ but a sale or at¬ 
tempted sale of the debt was not a prerequisite to 
an ascertainment of worthlessness.®! Bankruptcy 
or an unavailing suit was not necessary to an ascer¬ 


tainment that the debt was worthless.®® If the 
debtor has gone into bankruptcy and there appears 
no reasonable hope of a dividend, the debt might 
properly be .ascertained to be worthless without 
waiting for the closing of the estate.®® However, 
the ascertainment that the debt was worthless could 
not be postponed beyond the year during which the 
debtor’s bankrupt estate was wound up.®*^ A debt 
could not be determined to be worthless as long as 
the debt was in litigation and the litigation had not 
been finally determined.®^ A debt was not ascer¬ 
tained to be worthless where, for reasons satisfac¬ 
tory to himself, the creditor voluntarily released the 
debtor.® 9 

The taxpayer was required to act in good faith 
he could not shut his eyes to the obvious with a 
view to defeating the intent and purpose of the tax 
law,®! and he had to show that he had not ascer¬ 
tained the debt to be worthless in an earlier year.®^ 


•L.Ed. 515, rehearing: denied 60 S. 
Ct. 377, 308 U.S. 639, 84 L.Ed. 530. 
W.Va.—Berrymont Land Co. v. Da¬ 
vis Creek Land & Coal Co., 158 S. 
E. 651, 110 W.Va. 305. 

“Ascertain” 

(1) “Ascertain” means to learn 
about with certainty.—In re Elabor¬ 
ated Ready Roofing- Co., C.C.A.Ill., 
78 F.2d 75—C. I. R. v. Burdette, C.C. 
A., 69 F.2d 410. 

(2) “Ascertain” implies some ac¬ 
tive inquiry and is not satisfied by 
mere assumption or surmise,—Ros¬ 
enthal V. Helvering, C.C.A., 124 F.2d 
474—Ruppert v. U. S., Ot.CL, 22 F. 
Supp. 42'S, certiorari denied '59 S.Ct. 
94, 305 U.S. 630, 83 L.Ed. 404. 

Debt collected later 

TJ.S.—^Hamlen v. Welch, C.C.A.Mass., 
116 P.2d 413—Chapin v. Hassett, 
D.C.Mass., 5*3 P.Supp. 830—Rup¬ 
pert V. U. S., CtCl., 22 F.Supp. 428, 
certiorari denied 59 S.Ct. 94, 305 

U. S. 630, S3 L.Ed. 404. 

47. U.S.—Fidelity & Deposit Co. of 
Maryland v. Magruder, C C.A.Md., 
139 F.2d ‘751—Hamlen v. Welch, C. 
C-A-Mass., 116 F.2d 413. 

Charging off debt see infra § 327. 

48. U.S.—Spring City Foundry Co. 

V. C. I. R, 54 S.Ct. 644, 292 U.S. 

182, 78 L.Ed. 1200, rehearing de¬ 
nied '54 S.Ct. 8'57, two cases, 292 U. 
•S. 613, 78 L.Ed. 1472—National 

Bank of Commerce of Seattle v. C. 
I. R., C.'C.A., 115 F.2d 875—Wheel- 
er-Pisher & Co. v. C. I. R., C.C.A., 
54 F.2d 294. 

D.C.—Pottash Bros. v. Burnet, 50 F. 
2d *317, 60 App.D.C. 167, followed 
in Pottash v. Burnet, 50 P.2d 321, 
■60 App.D.C. 171, two cases. 

40. D.C.—Fidelity Storage Corpora¬ 
tion V. Burnet, 68 F.2d 626, 61 App. 
D.C. 121. 


50. D.C.—Fidelity Storage Corpora¬ 
tion V. Burnet, supra, ; 

Contingent loan 

Taxpayer cannot treat contingent 
loan as loss until contingency oc¬ 
curs or its worthlessness is other¬ 
wise determined —Island Petroleum 
Co. V. C. I. R., C.C A, 57 P.2d 992, 
certiorari denied '53 S.Ct. 92, 287 U.S. 
646, 77 L.Ed. 558. 

51. U.S.—Fidelity & Deposit Co. of 
Maryland v. Magruder, C.C.A.Md., 
139 P.2d 751—Helvermg v. Smith, 
C.C.A., 132 P.2d 965—Herskovits v. 
C. I. R., C.C.A., 110 P.2d 272. 

The mere failure of a debtor to 

pay promptly does not justify deter¬ 
mination that the debt is worthless, 
in the absence of any investigation 
as to debtor's solvency so as to jus¬ 
tify charging off of debt.—Kahn v. 
C. I. R., 108 P.2d 748. 

Legal restrictions on payment 

Neither embargoes nor reports re¬ 
ceived from taxpayer’s foreign 
agents that it was impossible to get 
money out and that it was uncertain 
when debts would be paid justified 
an inference that overdue debts 
which were charged off would never 
be paid —Kahn v. C. I. R., supra. 

Debtor’s loss of building by fore¬ 
closure, after which debtor did no 
further business, was a sufficiently 
identifiable event to authorize cred¬ 
itors to take a bad debt deduction 
for that year for full amount of debt 
in computing income tax, notwith¬ 
standing debtor’s prior losses of less 
valuable properties.—Chapin v. Has¬ 
sett, D.C.Mass., 53 F.Supp. 830. 

52. U.S.—Herskovits v. C. I. R., €. 
C.A., 110 F.2d 272. 

53. U.S.—Blair v. C. I. R., C.O.A., 
91 P.2d 992. 

64. U.S.—Montgomery v. U. S.. €t. 
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Cl., 23 P.Supp. 130, certiorari de¬ 
nied 59 S.Ct. 833, 307 U.S. 632, 53 
LEd. 1514. 

55. U.S.—U. S. V. Collier, C.C.A- 
Fla., 104 F.2d 420. 

56. U.S.—U. S. V. Collier, supra. 

57. U.S.—W. L. Moody Cotton Co. 
V. C. 1. R., C.C.A.Tex., 143 F.2d 
712. 

Subsequent promise to pay 
Where taxpayers’ foreign debtor 
had been discharged in bankruptcy 
under foreign law, although he sub¬ 
sequently made oral promise to pay, 
binding under foreign law, taxpay¬ 
ers could charge the debts off as 
worthless for income tax purposes 
in year during which they learned 
that debtor's personal affairs were 
“all shot to pieces.”—^Herskovits v. 
C. I. R., C.C.A., 110 F.2d 272. 

58. U.S.—Birdsboro Steel Foundry 
& Machine 'Co. v. U. S., Ct.Cl., i3 F. 
Supp. 640. 

59. D.C.—American Felt Co. t. Bur¬ 
net, 58 F.2d '530, 61 App.D.C. 125. 

60. U.S.—San Joaquin Brick Co. v. 
C. I. R., CC.A., 130 F.2d 220—C. L 
R. V. McDonald Engineering Co., 
CC.A., 102 F.2d 942—Moore v. O. 
I. R., C.C.A., 101 F.2d 704—W. G. 
Duncan Coal Co. v. Glenn, D.C.Ky., 
36 F.Supp. 834. 

61. U.S.—San Joaquin Brick Co. v. 
C. I. R., C.C.A., 130 F.2d 220—Ros¬ 
enthal V. Helvering, C.C.A., 124 F. 
2d 474—Curry v. C. I. R., C.GA., 

i 117 F.2d 307—a I. R. v. McDonald 
Engineering Co., C.C.A., 102 F.2d 
942—Moore v. C. I. R., C.C.A., 101 
F.2d 704—W. G. Duncan Coal Co. 
V. Glenn, D.C.Ky., 36 F.Supp. '8‘34. 

62. U.S.—Reading Co. v. C. I. R., C. 
'C.A., 132 F.2d 306, certiorari de¬ 
nied 63 SJCt. 8'54, 318 U.S. 778, t7 
L,Ed. 1146. 
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The taxpayer’s good faith was determined In the 
light of the information kno%vn and available to 
the taxpayer at the 

The ascertainment of worthlessness was required 
to be made in the taxable year for which the de¬ 
duction was sought®”^ The taxpayer was, in the 
first instance, the judge of the worthlessness of a 


debt,®^ and he was allowed a fair degree of lati¬ 
tude, in point of time, in ascertaining the debt to 
be worthless,^® and his decision, if reasonable and 
made in good faith, was accepted.®^ However, his 
decision must have been a reasonable one, and not 
arbitrary or capricious.^S The taxpayer was ex¬ 
pected to make a reasonable investigation of the 


Basis for "belief that deW is col- 
leotaMe 

A. taxpayer claiming: a deductior 
of a bad debt has the burden of 
showing that previously he had sub¬ 
stantial reason to believe that event¬ 
ually at least partial payment would 
be made.—Haxton v. U. S., D.C.X.Y., 
30 F.Supp. 500. 

63. U.S.—Moore v. C. I. R., C.C.A., 
101 P2d 704—Sabath v. C. I. R., 
C.aA, 100 F.2d 569. 

64. XJ.S.—Burnet v. 53 S.Ct. 

330, 2S8 U.S. 1'56, 77 L.Ed. 670, 
conformed to, C.C.A., Huff v. Com¬ 
missioner of Internal Revenue, 97 
F.2d 100*5—Fowler Bros. & Cox v. 
C. I. R., C.C.A, 13S F2d 774—1 
San Joaquin Brick Co, v. C. I R.. i 
C.C.A., 130 F.2d 220—Hoagland j 

Corporation v. Helvering, C.C.A, j 
121 F.2d 962—Commack v. XJ. S., 
C.C.AMinn., 113 P.2d 547, 130 A 
L.R. 205—Malden Trust Co. v. C. 
I. R., C.CA., 110 F.2d 751—Hot¬ 
ter V- Wallace, C.C.A.Kan., 72 P.2d 
678—Johnson, Drake & Piper v. 
Helvering, C.C.A., 69 F.2d 151, cer¬ 
tiorari denied 54 S.Ct. 880, 292 U. i 
S. 650, 78 L Ed. 1500—Fairless v. 
C. I. R, C.C.A., 67 F.2d 475—Amer¬ 
ican Cigar Co. v. C. I. R., C.C.A., 
66 P-2d 425, certiorari denied 54 
S.Ct. 209, 290 XJ.S. 699, 78 L.Ed. 
601—Duffin V. Lucas, C.C.A.Ky., 55 
F.M 786, certiorari denied 53 S.Ct. 
14, 2'S7 U.S. 611, 77 L.Ed. 531— 
Cross C. L R., C.C.A, 54 F.2d 
781—Wheeler-Fisher & Co. v. C. 
I. R., C.C.A, 54 P.2d 294—Ameri¬ 
can Sav. Bank & Trust Co. v. Bur¬ 
net, C.C.A., 4‘5 F.2d '548—Industrial 
Co. V. U. S., CLCI, 38 F.2d Ill- 
Skinner V. Eaton, D.C.Conn., 34 P. 
2d 576, affirmed, C.C.A, 44 F.2d 
1020—Fidelity & Deposit Co. of 
Maryland v. Magruder, D.G.Md., 50 
F.Supp. 817, reversed on other 
grounds, C.C.A, 139 P.2d 751— 
John Wanamaker Philadelphia v. 
U- S., Ct.Cl., 37 F.Supp. 923—Mc¬ 
Manus V. Eaton, D.C.Conn., 7 F. 
Su'pp. 380—Jamison v. Edwards, D. 
C.N.T., 3 F.Supp. '302, affirmed, C. 
C.A., 68 P.2d 1006, certiorari de¬ 
nied 54 set. 867, 292 US. 658, 78 
L.Ed. 1506—McClure v. U. S., D.C. 
Fla., 1 F.Supp. 30—Broadway Sav¬ 
ings Trust Co. V. U. S., 66 Ct.Cl. 
429. 

D.C.—^Herder v. Helvering, 106 P.2d 
153, 70 App.D.C. 287, certiorari de¬ 
nied 60 S.Ct. 262, '308 U.S. 617, 84 


L.Ed. 515, rehearing denied 60 S 
Ct. 377, 308 U.S. 639, 84 L.Ed. 53^ 
Taxpayer on cash basis has until 
’ast day of taxable year in which to 
determine the worthlessness of debts 
; and to charge them off.—Herder v 
I Heivering, supra. 

Ignorance of law does not warrant 
a taxpayer's failure timely to ascer¬ 
tain worthlessness.—Rogan v. Com¬ 
mercial Discount Co., C.C.A.Cal., 149 
F.2d 5S5, certiorari denied Commer¬ 
cial Discount Co. v*. Rogan, 66 S.Ct. 
145. 

Whether taxpayer is on reserve or 
charge off method of treating bad 
debts, there must be an annual as¬ 
certainment of such debts as are un¬ 
collectable.—Rogan V. Commercial 
Discount Co., supra. 

65. U.S.—Parmer v. C. I. R., C.C.A, 
126 P.2d 542—^Hamlen v. Welch, C. 
G.AMass., 116 F.2d 413—Person 
Const. Co. V. C. I. R, C.C.A, 116 
P.2d 94—Motter v. Smyth, C.C.A. 
Kan., 77 F.2d 77—Selden v. Hein- 
er, D.C.Pa., 12 F.2d 474. 

60. U.S.—Hamlen v. Welch, C.C.A 

Mass., 116 P.2d 413—Herskovits v. 
C. I. R., C.C.A., 110 P.2d 272—C. I. 
R. V. MacDonald Engineering Co., 
C.C.A, 102 P.2d 942—Moore v. C. 
I. R., C.C.A, 101 F.2d 704—Sabath 
V. C. I. R, C.C.A, 100 F.2d 569— 
Blair V. C. I. R., CCA, 91 F.2d 
992—Helvering v. Ames, C.C.A., 71 
P.2d 939—Foley v. Reynolds, D.C. 
Minn., '58 F.Supp. 228—Lovelace v. 
U. S., D.C.Ill., *03 F.Supp. 158— 
Haxton v. U. S., D.C.N.T., 30 F. 
Supp. 506. 

Difflonlty of rule 

“What is upsetting to the appli¬ 
cation of this or any rule is that 
well nigh always the exercise of the 
taxpayer’s judgment results in the 
loss falling in the year of his larg¬ 
est income—seldom if ever in the 
year when the operation of his busi¬ 
ness resulted in a loss.”—^Person 
Const. Co. V. C. I. R., C.C.A, 116 P. 
2d 94, 95. 

67. U.S.—Reading Co. v. C. I. R., C. 

C.A., 132 P.2d 306, certiorari de¬ 
nied 6'3 S.Ct. 854, 318 U.S. 778, 87 
L.Ed, 1146—Rassieur v, C. I. R., 

C. C.A, 129 F2d 820—Person Const. 
Co. V. C. I. R., C.C.A, 116 F.2d 94 
—Sabath v. C. I. R., C.C.A, 100 
F.2d 669—Motter v. Smyth, C.C.A 
Kan., 77 F.2d 77—Selden v. Heiner, 

D. CPa., 12 F.2d 474—W. G. Dun- 
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can Coal Co. v. Glenn, D.C.Ky., 35 

F.Supp. S34. 

Taxpayer was not conjaned to 
backward view, but was entitled in 
the exercise of good faith to deter¬ 
mine the actual date of the loss, not- 
' withstanding it became total on the 
date of inception of the debt.—Love¬ 
lace V. U. S., D.C III., 53 F.Supp. 158. 
Debt properly ascertained to be 
worthless 

(1) In general.—Sabath v. C. I. R., 

C. C.A, 100 F.2d 569—Blair v. C. I. 
R., C.C.A., 91 F.2d 992—Montgomery 
V. U. S, Ct.Cl, 23 F.Supp. 130, cer¬ 
tiorari denied 59 S.Ct. 83‘3, 307 U.S. 
632, 83 L.Ed. 1514. 

(2) Where mortgagor was nego¬ 
tiating for sale of mortgaged proper¬ 
ty until foreclosure of first mortgage 
with resulting bankruptcy of mort¬ 
gagor in 1937, taxpayer, who held 
interest in second mortgage, prop¬ 
erly took bad debt deduction in 1937, 
as against contention that he should 
have taken deduction in a prior year. 
—Chapin v. Hassett, D.C.Mass., 53 
F.Supp. 830. 

(3) Where corporation mortgagor 
was insolvent and unable to avail it¬ 
self of right of redemption, and as¬ 
signed such right to mortgagee on 
December 29, 1937, and corporation 
was dissolved and all parties reason¬ 
ably believed that some recovery of 
mortgage debt could be had, but 
right to redeem was not exercised 
and nothing was recovered on mort¬ 
gage debt, charging off the mortgage 
debt in 1938 as the year in which its 
worthlessness was ascertained, rath¬ 
er than in 19'37, was not unreason¬ 
able.—Foley V. Reynolds, D.O.Minn., 
58 F.Supp. 228. 

Oompared to deduction for losses 

Under statutes regarding deduc¬ 
tions of losses and bad debts in com¬ 
puting income taxes, losses must be 
deducted in the year in which they 
are sustained, and if taxpayer fails 
to learn of them in time he loses 
the privilege, but debts must be de¬ 
ducted in the year in which taxpayer 
ascertains them to be worthless, 
which does not impose on taxpayer 
the absolute risk of selecting- the 
year in which they actually become 
so.—^Rosenthal v. Helvering, C.C.A, 
124 P,2d 474—C. I. R. v. MacDonald 
Engineering Co., C.C.A., 102 F.2d 942 
—^W. G. Duncan Coal Co. v. Glenn, 

D. C.Ky., '36 F.Supp. 834. 

63. U.S.—^Reading Co. v. O. I, R., C. 



47 C.J.S. 


INTERNAL REVENUE 


§ 326 


facts and to draw reasonable inferences from the 
information obtained.®^ Some decisions required 
that the taxpayer ascertain the worthlessness of 
the debt in the year that a prudent businessman 
would have done so;''® others held that the stand¬ 
ard set by the statute was purely subjective,'^! and 
that the matter of when a reasonable man would 
have ascertained the debt to be worthless was rele¬ 
vant only on the question of good faith'^2 ^nd as 
indicative of whether the taxpayer had in fact as¬ 
certained the debt to be worthlessJ^ It should be 
noted that the subjective view applies only to the 
time of ascertainment, since, even under this view, 
the rule, discussed supra § 321, that to be deducti¬ 


ble a debt must in fact be worthless, applied.'^^ In 
any event, there was no absolute duty on the tax¬ 
payer’s part to ascertain worthlessness at his peril 
during the same year when the debt did in fact be¬ 
come uncollectable.'^^ 

Whether and when the taxpayer ascertained the 
debt to be worthless were questions of fact to be 
determined in the light of all of the circumstances.'^^ 

§ 326. - Efforts to Collect 

A taxpayer is required to make reasonable efforts 
to collect the debt before he can claim that it is worth¬ 
less and take it as a deduction. 


C.A., 132 F.2d 306, certiorari de¬ 
nied 63 S Ct. 854, 318 U S. 7?S, 87 
liEd. 1146—Foley v, Reynolds, D. 
C.Minn., 58 F.Supp, 228—Haxton v. 
tr. S., D.C.N.Y., 30 F.Supp. 506— 
Ruppert V. U. S., Ct.CL, 22 F.Supp. 
42S, certiorari denied 59 S.Ct. 94, 
305 U.S. 630, S3 L.Ed. 404. 

G-ood faitli is not enough.—Quinn 
y. C. 1. R., C.C.A.Tex., Ill F.2d 372 
—Herskovits v. C, I. R., C.C.A., 110 
F.2d 272. 

Bankrupt’s promise to pay 

Where taxpayers’ debtor was an 
old friend whose former ample 
means had been depleted, but who 
was still doing business and was 
still promising to pay them despite 
his discharge in bankruptcy under 
foreign law, taxpayers were not jus¬ 
tified in charging debt off as worth¬ 
less for income tax purposes until 
year in which they werf^ flatly in¬ 
formed that debtor’s affairs were 
“all shot to pieces’’ and that he 
would not pay.—Herskovits v. C. 1. 
R,, supra, 

69. U.S.—^Hamlen v- Welch, C.C.A. 
Mass., 116 F.2d 413—Quinn v. C. 
I. R., C.C.A.Tex.. Ill F.2d 372— 
Kahn v. C. I. R., CCA., 108 F.2d 
'748—Clark v. C. I. R., C.C.A., 85 
F.2d 622—Peters v. Sheehan, D.C. 
Mo., '58 F.Supp. 710—Wellman v. 
U. S., D.C.Mass., 25 F.Supp. 868. 
Taxpayer need not be optimist or 

pessimist, but must make reasonable 
investigation and draw reasonable 
inferences from Information thus 
obtainable.—Freeman - Dent - Sulli¬ 
van Co. V. U. S., D.C.Ga., 21 F.Supp. 
9‘72. 

Security 

It must appear that a bona fide 
examination has been made of debt¬ 
or’s solvency or value of securities 
pledged to secure debt—Ruppert v. 
U. S., Ct.CL, 22 F.Supp. 428, certio¬ 
rari denied 59 S.Ct 94, '305 U.S. 630, 
83 L.Bd. 404. 

70. U.S.—Curtis v. Helvering, C.C. 
A., 110 F.2d 1014—Avery v. C. I. 
R., C.C.A., 22 F.2d 6. 


As between objective and subjec¬ 
tive test for determining the reason¬ 
ableness of taxpayer’s conduct in 
charging off and deducting bad debts 
from income, the objective test is 
preferable, since it has in its favor a 
standard of knowledge and conduct 
applicable to one and all alike, which 
necessarily makes for more uniform 
administration.—Reading Co. v. C. 
I. R., C.C.A., 132 F.2d 306, certiorari 
denied 63 S.Ct 854, 318 U.S. 778, >87 
L-Ed. 1146, 

71. U.S.—Beaudry v. C. I. R., C.C. 
A., 150 F.2d 20—Harris v. C. I. R., 
CCA., 140 F.2d 809—Rosenthal v. 
Helvering, C.C.A., 124 F.2d 474— 
Curry v. C. I. R., ‘C.C.A., 117 F.2d 
•307—Moore v. C. I. R., C.C A., 101 
P.2d 704—Sabath v. C. I. R., CC. 
A., 100 F.2d 569—Barnes v. Glenn, 
D.C.Ky., 56 F.Supp. 285—Fidelity 
«& Deposit Co. of Maryland v. Ma- 
gruder, D.C Md., 50 F.Supp. 817, 
reversed on other grounds, C.C.A., 
139 F.2d 751—W. G. Duncan Coal 
Co. V. Glenn, D.C.Ky., 36 F.Supp. 
834. 

Actual worthlessness immaterial 

(1) The actual worthlessness of a 
debt prior to the income tax year in 
which deduction is claimed is imma¬ 
terial so long as the debt was not 
ascertained to be worthless by tax¬ 
payer prior to that time.—San Joa¬ 
quin Brick Co. V. C. I. R., C.C.A., 
130 F.2d 220. 

(2) The determination of the year 
in which taxpayer is entitled to de¬ 
duction for bad debt loss depends, 
not on when the fact situation justi¬ 
fied the finding that debt was worth¬ 
less, or when taxpayer should have 
ascertained it to be so, but when in 
truth and fact he did so ascertain 
its worthlessness.—.Littlewood v. 
Kyle, D.C.Pa., 34 F.Supp. '509. 

72. U.S.—^San Joaquin Brick Co. v. 
O. I. R., C.C.A., rSO P.2d 220—Cur¬ 
ry V. C. I. R., C.aA., 117 F.2d 30'7 
—Moore v. C. I. R., 0.0.A., 101 F. 
2d 704—Barnes v. Glenn, D.C.Ky., 
'56 F.Supp. 285. 
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73. U.S.—Curry v. C. I. R., C.C.A., 
117 F.2d 307. 

74. U.S.—Meyer Tank Mfg, Co. v. 
C. I. R., aC.A., 126 F.2d 588. 

75. U.S.—San Joaquin Brick Co. v. 
C. I. R, CCA., 130 F.2d 220—May¬ 
er Tank Mfg. Co. v. C. I. R., C.C.A., 
126 F.2d '588-0. I. R. v. McDonald 
Engineering Co., C.C A., 102 P.2d 
942—Moore v. €. I. R., C.C.A., 101 
P.2d 704—Helvermg v. Ames, C.C. 
A., 71 P.2d 939—Duffin v. Lucas, 
CCA.Ky., 5-5 P.2d 786, certiorari 
denied 53 S.Ct. 14, 287 U.S. 611, 77 
L.Ed. 531—Burns v. U. S., D.C. 
Pa., 34 F.Supp. 398. 

73. U.S.—Rockefeller v. Kunan, C. 
C.A., 14 2 F 2d 354, certiorari de¬ 
nied Rockefeller v. C. 1. R. 65 S. 
Ct 68, '323 U.S. 732, 89 L.Ed. 587 
—Magruder v. Fidelity & Deposit 
Co. of Maryland, C C.A.Md., 139 P. 
2d '751—Moore v. C. I. R., CC.A., 
101 F.2d 704—Shiman v. C. I. R., 
C.C.A., 60 P2d 65—Greene County 
Farmers Sales Ass’n v. U. S., 55 P. 
Supp. 123, 102 Ct.Cl. 105—McClure 
V. U. S., D.C.Fla., 1 F.Supp. 30. 
Debts not ascertained to ba worth¬ 
less 

U.S.—In re Elaborated Ready Roof¬ 
ing Co., C.C.A.I1L, 7'8 F.2d 75-— 
Squier v. C. I. R., C.C.A., 68 F.2d 
2'5—Wbeeler-Pisher & Co. v, C. I. 

R. , C.C.A., 54 P.2d 294—American 
Trust Co. V. C. I. R., C.C.A., 31 F. 
2d 47—Ruppert v. U. S., Ct.Cl., 22 
F.Supp. 428, certiorari denied '59 

S. Ct. 94, 305 U.S. 630, 83 L.Ed. 404 
—Piedmont Grocery Co. v. U, S., 
66 Ct.Cl. 468, certiorari denied 50 
S.Ct. 15, 280 U.S. -554, 74 L.Ed. 610. 

Debts ascertained to be worthless 
U.S.—Wheeler-Fisher & Co. v. C. I. 

R., C.C.A., 54 P.2d 294. 

Time return calculated 
Fact that taxpayer calculated in¬ 
come tax return after year in which 
deduction was claimed for partially 
worthless debt was held not control¬ 
ling in determining when taxpayer 
ascertained that debt was worthless. 
—Jones V. C. I. R., C.C.A.. 38 P.2d 
550. 



§ 32S 


INTEEXAL BEVEXUE 


47 C.J.S. 


A taxpayer is required to make reasonable efforts 
to collect the debt before he can claim that it is 
worthless and take it as a dediictionJ" Where the 
taxpayer, for personal reasons, is unwilling to en¬ 
force payment of the debt by legal means, he can¬ 
not deduct the debt from his incomeJ^ However, 
he is not required to undertake the useless and un¬ 
necessary expense of obtaining a judgment and an 
execution returned unsatisfied where it is already 
clear that the debt is uncollectableJ^ 

§ 327. - Charging Off 

Under the Internal Revenue Act of 1938 and earlier 
statutes, a bad debt, to be deductible, had to be charged 
off during the taxable year for which the deduction was 
sought. 


As discussed supra § 321, under the Internal Rev¬ 
enue Code, 26 U.S.C.A. § 23, as amended by the 
Act of 1942, debts which become worthless within 
the taxable year are deductible, whereas under the 
Act of 193S and earlier acts, debts ascertained to 
be worthless and charged off within the taxable 
year were allowed as deductions. Under the In¬ 
ternal Revenue Act of 1938 and substantially sim¬ 
ilar earlier acts, a bad debt, to be deductible, or- 
dinarity had to be charged off,^^ and the charge-off 
must have been the result of an ascertainment of 
worthlessness.Where the taxpayer did not keep 
any books, the requirement of a charge-off might 
be dispensed with,^- and the same was held to ap- 


77. U.S.—^Allen-Bradley Co. v. C. I. 

B. „ C.C.A., 112 F.2d 333—H. D. Lee 
Mercantile Co. v. C. I. R., C.C.A., 
79 F.2d 391—Hotter v. Wallace, C. 

C, A.Kan., 72 F.2d 678—^I^Iontgomery 
V. tr. S.. Ct.Cl., 23 F.Supp. 130, cer¬ 
tiorari denied 59 S.Ct. 833, 307 TJ.S. 
632, 83 L.Ed. 1514. 

Impossibility of proving* debt 

The fact that officers, who were 
taxpayer’s sole stockholders, were 
‘‘interested parties” prohibited by 
statute from testifying- as to trans¬ 
action between taxpayer and officers’ 
deceased mother, did not establish 
impossibility of proving debt owed 
taxpayer by deceased’s mother, or 
of obtaining reimbursement from 
such officers individually, as the true 
debtors, so as to warrant deduction 
by taxpayer from gross income as 
a “bad debt.”—^Allen-Bradley Co. v. 
a I. R., C.C.A., 112 R2d 333. 

78. B.C.—Thom v. Burnet, 55 P.2d 
1039, 60 App.B.C. 414. 

79. U.S.—U. S. V. S. S. White Ren¬ 
tal Co., Ct.CL, 47 S.Ct. 598, 274 U.S. 
398, 71 L.Ed. 1120. 

D.C.—Thom V. Burnet, 55 F.2d 1039, 
60 App.D.C. 414. 

80. U.S.—Malden Trust Co. v. C. I. 
R., C.CA., 110 F.2d 751—U. S. v. 
Collier, C.C.A.Pla., 104 P.2d 420— 
Baker v. C. I. R., C.C.A., 80 P-2d 
813—Candler v. C. I. R., C.C.A.. 76 
P.2d 548—Hotter v. Wallace, C.C. 
A.Kan., 72 P.2d 678—^American Ci¬ 
gar Co. V. C. I. R., C.C.A., 66 P.2d j 
425, certiorari denied 54 S.Ct. 209, I 
290 U.S. 699, 78 L.Ed. 601—Conti¬ 
nental Pipe Mfg. Co. V. Poe, C.C.A. 
Wash., 59 P.2d 694—Duffin v. Lu¬ 
cas, C.C.A.Ky., 55 F.2d 786, certio¬ 
rari denied 53 S Ct. 14, 287 U.S. 611, 
77 L.Ed. 531—Cross v. C. I. R., C. 

C. A., 54 P.2d 781—^Wroe v. Bass, 

D. C.Tex., 40 P.2d 695, affirmed C. 
C.A., 44 P.2d 1023, rehearing denied 
46 F.2d 1023, certiorari denied 51 
S.Ct. 494, 283 U.S, 847, 75 L.Ed. 
1456—Industrial Co. v. U. S., Ct. 
CL, 38 F.2d 711—Ledger Co. v. U. 
S., Ct.CL, 37 P.2d 775—Carr v. C. 


I. R., C.C.A.Ga., 28 P.2d 551—Por¬ 
ter V. U. S., C.C.A.Idaho, 27 F.2d 
882, certiorari dismissed 49 S.Ct. 
340 (two cases), 279 U.S. 875, 73 
L.Ed. 1009—Avery v. C. I. R-, C.C. 
A.Ga., 22 F.2d 6, 55 A.L.R. 1277— 
Fidelity & Deposit Co. of Maryland 
V. Magruder, D.C.Md., 50 F.Supp. 
817, reversed on other grounds, 
C.C.A.. 139 F.2d 751—Gwinner v. 
Heiner, D.C.Pa., 25 F.Supp 659, re¬ 
versed on, other grounds, C.C.A., 
Heiner v. Gwinner, 114 F.2d 723, 
certiorari denied Gwinner v. Hein¬ 
er, 61 S.Ct. 396, 311 U.S. 714, 85 
L.Ed. 465—Brown v. U. S., D.C.Pa., 
19 F.Supp. 825, reversed on other 
grounds, C.C.A., 95 F.2d 487—Law- 
head V. Brast, D.C.W.Va., 13 F. 
Supp. 545—Peerless Oil & Gas Co. 
V. Heiner, D C Pa., 12 F.Supp. 232, 
affirmed, C C.A., 81 P.2d 391, cer¬ 
tiorari denied 57 S.Ct. 9, 299 U.S. 
545, 81 L.Ed. 401, rehearing denied 
57 S.Ct. 113, 299 U.S. 620, 81 L.Ed. 
457—Schoellkopf v. U. S., Ct-CL, 
6 F.Supp. 225—Jamison v. Ed¬ 
wards, D C.N'.T., 3 F.Supp. 302, af¬ 
firmed, C.C.A., 68 F.2d 1006, cer¬ 
tiorari denied 54 S.Ct. 867, 292 U. 
S. 658, 78 L.Ed. 1506, and 54 S.Ct. 
868, 292 U.S. 658, 78 L.Ed. 1506— 
McClure v. U. S., D.C.Fla., 1 P. 
Supp. 30—Georgetown Grocery Co. 
V. U. S., 63 Ct.CL 160. 

D.C.—^Herder v. Helvering, 106 F.2d 
153, 70 App.D.C- 287, certiorari de¬ 
nied -eo S.Ct. -262, 308 U.S, 617, 84 
L.Ed. 515, rehearing denied 60 S. 
Ct. 377, 308 U.S. 639, 84 L.Ed. 630. 

Purpose of req.uireme 2 it 
U.S.—U. S. V. Burrows Bros. Co., C. 
C.A.Ohio, 133 P.2d 772—Santa Mon¬ 
ica Mountain Park Co. v. U. S., C. 
C.A.Gal., 99 P.2d 450, certiorari dis¬ 
missed 59 S.Ct. 647, 306 U.S. 666, 
83 L.Ed. 1062. 

Where debts were not formally 
charged off on taxpayer’s books dur¬ 
ing taxable year, but were merely 
marked as worthless by prospective 
buyer of taxpayer’s assets, taxpayer 
was not entitled to deduct such as¬ 
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sets.—Pairless v. C, I. R., C.C.A., 67 
F.2d 475. 

Cliarge-off directed by bank examin¬ 
er 

(1) Bank could not deduct as loss¬ 
es notes and trade acceptances which 
were treated by bank on its books 
during taxable year as good and col¬ 
lectable, and which in subsequent 
years were found to be worthless, 
notwithstanding that state banking 
commissioner had advised bank that 
such notes and trade acceptances 
were uncollectable and should be tak¬ 
en out of bank’s assets.—Lawhead 
V. Brast, D.C.W.Va., 13 F.Supp. 545. 

(2) Where taxpayer bank was di¬ 
rected by an examiner to eliminate 
the debt from its assets, but bank 
officer procured a ruling from the 
secretary of banking that charge-off 
be reduced to a specified amount, and 
at no time during 1930 did taxpayer 
write off the debt on its books in 
whole or in part, nor was the debt 
mentioned in tax return, although 
the bank directors did resolve to com¬ 
ply with the secretary’s request, 
commissioner of internal revenue did 
not abuse his discretion in refusing 
to allow taxpayer bank to charge off 
an amount of the debt greater than 
that specified by the secretary.—U. S. 
V. Beckman, C.C.A-Pa., 104 F.2d 260, 
certiorari denied Doty v. U. S., 60 
S.Ct. 123, 308 U.S. 593, 84 L.Ed. 496. 

81. U.S.—Stoddard v. C, I. R., C.C.A., 
141 P.2d 76—Jqhnson, Drake & Pi¬ 
per v. Helvering, C.C.A., 69 F.2d 
151, certiorari denied 54 S.Ct. 860, 
292 U.S. 650, 78 L.Ed. 1500. 

82. U.S.—Cammack v. U. S., C.C.A. 
Minn., 113 P,2d 547, 130 A.L.R. 205 
—Squier v. C. I. R., C.C.A., 68 F.2d 
25—Jones v. C. 1. R., C.C.A., 38 F. 
2d 550—Littlewood v. Kyle, D.C. 
Pa., 34 F.Supp. 509—McManus v. 
Eaton, D.C.Conn., 7 F.Supp. 380. 

D.C.—^Herder v. Helvering, 106 P.2d 
153, 70 App.D.C. 287, certiorari de¬ 
nied 60 S.Ct. 262, 309 U.S. 617, 84 
L.Ed. 515, rehearing denied 60 S. 
Ct. 377, 308 U.S. 639, 84 L.Ed. 630. 
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ply in the case of a nonbnsiness debt.^^ The fail¬ 
ure of the taxpayer to charge off other debts equal¬ 
ly worthless did not affect the right to deduct the 
debts properly charged off.^^ 

No particular mode of charge-off was required ,*^5 
any act by a taxpayer manifesting an intent to elim¬ 
inate the item from his assets was sufficient to con¬ 
stitute a charge-off,^® The transfer of the bad 
debt from one asset account to another was not a 
sufficient charge-off.®'^ Whether or not a debt had 


been charged off was a question of fact to be de¬ 
termined from the circumstances of each case.®® 

It was required that the charge-off be made dur¬ 
ing the taxable year during which the debt was 
ascertained to be worthless and for which the 
deduction was sought. However, a charge-off 
shortly after the end of the tax year, but before 
the books for the year were closed, was generally 
considered timely.®® 


Mental determination 

U. S.—Stephenson v. C. L R., C.C.A,, 

43 P.2d 348, followed in McCloud 
V. C. I. R., 43 F.2d 351, Leonard v. 
C. I. R.. 43 F.2d 352. and Faulkner 
V. C. I. R., 43 F.2d 352—Bush v. 

IT. S., D.C.Minn., 61 F.Supp. 567— 
Burns v. U. S., B.C.Pa., 34 F.Supp. 
398, 

Chargfe-off on tax return 
Where no books are kept by tax¬ 
payer, “charg-e-off” of bad debt on 
tax return is satisfactory.—Reed v. 
C. I. R., C.C.A., 129 F.2d 908. 

83. U.S.—Brown v. U. S., C.C.A.Pa., 
95 F.2d 487. 

84. U.S.—Peyton Du-Pont Securities 
Co. V. C. I. R., C.C.A., 66 P.2d 718. 

85. U.S.—Commack v. U. S., C.C.A. 
Minn., 113 F.2d 547. 130 A.L.R. 205 
—Pacific Fruit Exchange v. U. S., 
Ct.Cl., 26 F.Supp. 228—Brown v. U. 
S., D C.Pa., 19 F.Supp. 825, re¬ 
versed on other grounds, C.C.A., 95 
F.2d 487. 

Charge-off must show that debt is 
worthless, but that is enough, and 
charge-off does not depend on correct¬ 
ness of taxpayer's understanding of 
his privilege.—American Cigarette & 
Cigar Co. v. Bowers, C.C.A.N.Y., 92 
F.2d 596. 

Bookkeeping formality 
A taxpayer, who has sustained a 
real loss and ascertains and charges 
it off within the taxable year, is en¬ 
titled to deduction therefor, notwith¬ 
standing failure to comply with 
bookkeeping formality.—Littlewood 

V. Kyle, D.C.Pa., 34 F.Supp. 509. 

86. U.S.—-Reed v. C. I. R., C.C.A., 129 
F.2d 908—Rubinkam v. C. I. R., C. 
C.A., 118 F.2d 148—C. I. R. v. Mac¬ 
Donald Engineering Co., C C.A., 102 
P.2d 942—Stephenson v. C. I. R., C. 
C.A., 43 F.2d 348, followed in Mc¬ 
Cloud V. C. I. R., 43 R2d 351, Leo¬ 
nard V. C. I. R-, 43 P.2d 352, and 
Faulkner v. C. I. R., 43 F.2d 352— 
Pacific Fruit Exchange v. U. S., Ct. 
Cl., 26 F.Supp. 228. 

Taxpayecc removing debt from his 
balance sheet and ceasing to use it 
as a book asset ascertains debt to 
be “worthless" and charges it off so 
as to be entitled to deduction for 
income tax purposes.—Hamlen v. 
Welch. C.C.A.Mass., 116 F.2d 413. 


Transfer to dead file 
U.S.—First Nat. Bank of Fort Worth 
V. C. I. R., C.C.A.Tex., 140 F.2d 
938. 

Charge-off ordered by directors 

U. S.—First State Bank of Stafford, 
Kan. V. U. S.. 67 Ct.Cl. 332. 

87. U.S.—Malden Trust Co. v. C. I. 

R. , C.CA., 110 F.2d 751—American 
Cigar Co. v. C. I. R., C.C.A., 66 F. 
2d 425, certiorari denied 54 S.Ct. 
209, 290 U.S. 699, 78 L.Ed. 601— 
Woodward Iron Co. v. U. S., D.C. 
Ala., 59 F.Supp. 54. 

Praudnlent charge on 

In determining income tax due 
United States by bankrupt, deduction 
for bankrupt's debts which were 
worthless and were properly charged 
off within taxable year would be 
allowed by bankruptcy court, not¬ 
withstanding that within few hours , 
after debts were charged off same 
debts were replaced on bankrupt’s 
books as active accounts, where 
debts were replaced for fraudulent 
purpose of deceiving bankrupt’s cred¬ 
itors.—In re Elaborated Ready Roof¬ 
ing Co., C.C.A.I11., 78 P.2d 75. 

88. U.S.—Magruder v. Fidelity & 
Deposit Co. of Maryland, C.C.A. 
Md., 139 F.2d 751—Cammack v. U. 

S. , C.C.A.Minn., 113 F.2d 547, 130 
A.L.R. 205—First Nat. Bank v. U. 
S., Ct.Cl., 36 F.Supp. 229. 

P allure to claim deduction in in¬ 
come tax returns for bad debt is evi¬ 
dence that taxpayer failed to charge 
off debt in that tax year, but, if ex¬ 
planation of such failure is reason¬ 
able and honest, any unfavorable in¬ 
ferences should be overcome.—Bush 

V. U. S., D.C.Minn, 61 F.Supp. 567. 

89. U.S.—Hirsch v. C. I. R., C.C.A., 
124 F.2d 24—Malden Trust Co. v. 
C. I. R., C.C.A., 110 F.2d 751—San¬ 
ta Monica Mountain Park Co. v. 
U. S., C.C.A.Cal., 99 F.2d 450, cer¬ 
tiorari dismissed 59 S.Ct. 647, 306 
U.S. 666, 83 L.Ed. 1062—Baker v. 
C. I. R., C.C.A., 80 F.2d 813—Cand¬ 
ler V. C. I. R., C.C.A.Ga., 76 F.2d 
548 —Hotter v. Wallace, C.C.A.Kan., 
72 F.2d 678—Fairless v. C. I. R., C. 
C.A., 67 F.2d 475—^American Ci¬ 
gar Co. V. C. I. R., C.C.A., 66 F.2d 
425, certiorari denied 54 S.Ct. 209, 
290 U.S. 699, 78 L.Ed. 601—Conti- 
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nental Pipe Mfg. Co. v. Poe, C.C.A. 
Wash., 59 F-2d 694—Duffin v. Lucas, 
CC.AKy., 55 F.2d 786, certiorari 
denied 53 S.Ct. 14, 287 U.S. 611, 77 
L.Ed. 531—Cross v. C. I. R., C.C. 
A., 54 P.2d 781—^American Savings 
Bank & Trust Co. v. Burnet, C.C.A., 
45 F.2d 548—Wroe v. Bass, D.C. 
Tex., 40 F.2d 695. affirmed, C.C.A., 
44 F.2d 1023, rehearing denied 46 
P.2d 1023, certiorari denied 51 S. 
Ct. 494, 283 U.S. 847, 75 L.Ed. 1456 
—Industrial Co. v. U. S., Ct.Cl., 
38 P.2d 711—Carr v. C. I. R., C.C. 
A.Ga., 28 F.2d 551—Porter v. U. S., 
C.CA.Idaho, 27 F.2d 882, certio¬ 
rari dismissed 49 S.Ct. 340 (two 
cases) 279 U.S. 875, 73 L.Ed. 1009 
—^Avery v. C. I. R., C.C.A Ga., 22 
P.2d 6, 55 A.L.R. 1277—B. C. Palm¬ 
er & Co. V. U. S., D.C.La., 67 F. 
Supp. 233—Fidelity & Deposit Co. 
of Maryland v. Magruder. D.C.Md., 
50 F.Supp. 817, reversed on other 
grounds, C.C.A., 139 P.2d 751— 

Gwinner v. Heiner, D.C.Pa., 25 F. 
Supp. 669, reversed on other 
grounds, C.C.A., Heiner v. Gwinner, 
114 F.2d 723, certiorari denied 
Gwinner v. Heiner, 61 S.Ct. 396, 311 
U.S. 714, 85 L.Ed 465—Brown v. U. 
S., DC.Pa., 19 F.Supp- 825, reversed 
on other grounds, C.C.A., 95 P.2d 
487—Lawhead v. Brast, D.C.W.Va., 
13 F.Supp. 545—Peerless Oil & Gas 
Co. V. Heiner, D.C.Pa., 12 F.Supp. 
232, affirmed, C.C.A., 81 F.2d 391, 
certiorari denied 57 S.Ct. 9, 299 

U. S. 545, 81 L Ed. 401, rehearing 
denied 67 S.Ct. 113, 299 U.S. 620, 
81 L.Ed. 457—Schoellkoph v. U. S, 
Ct.Cl., 6 F.Supp. 225—Jamison v. 
Edwards, D.C.N.Y., 3 F.Supp. 302, 
affirmed, C.C.A., 68 P.2d 1006, cer¬ 
tiorari denied 54 S.Ct. 867, 292 U. 
S. 658, 78 L.Ed. 1506, and 54 S.Ct. 
868, 292 U.S. 658, 78 L Ed. 1506— 
McClure v. U. S., D.C.Fla., 1 F. 
Supp. 30—Georgetown Grocery Co. 

V. U. S., 63 Ct.Cl. 160. 

D.C.—^Austin v. Helvering, 77 F.2d 
373, 64 App.D.C. 250. 

Debts previously charged off on 
taxpayer’s books as worthless could 
not be written off again.—Ludlow 
Valve Mfg. Co. v. Durey, C.C.A.N.Y., 
62 F.2d 508. 

90. U.S.—C. I. R. V. Strong Mfg. Co., 
C.C.A., 124 P.2d 360, reversed on 
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§ 328. - Amount Deductible 

The cost of the debt to the taxpayer less any amounts 
he has received thereon is generally the measure cf the 
amount the taxpayer can claim as a deduction In the 
case of a worthless debt. 

Ordinarily, the amount allowed a taxpayer claim¬ 
ing a deduction for a worthless debt is the cost of 
the debt to him less an}" amounts he has received 
thereon.S^ The basis of the deduction is not the 
face amount of the debt,®- nor is the face amount 
of the debt prima facie evidence of its cost.®^ In 
the case of a debt acquired prior to the effective 
date of the Sixteenth /Amendment, the basis for a 
bad debt deduction is its cost or its value on March 
1, 1913, whichever is lower.®^ Where the taxpayer 
acquired the debt as a gift, the basis for purposes 
of a bad debt deduction is the market value of 
the debt at the time acquired.®^ The taxpayer must 
establish the basis, whether it is cost or market 
value, in order to claim a bad debt deduction.®® 

The deduction may include interest on the debt 
where interest has previously been reported as in¬ 
come,®'^ A corporation deducting a bad debt due 
it by an affiliated company must offset against the 


amount of the debt the amount by which the cor¬ 
poration benefited in prior years by including the 
operating losses of the affiliated company in a con¬ 
solidated return.®s The cash surrender value of a 
policy held as security for the debt is a proper 
measure of the value of the security in fixing the 
amount of the permissible deduction.®® 

§ 329. - Reserve for Debts 

Instead of deducting for specific bad debts, the tax¬ 
payer may make a deduction for a reasonable addition 
to a bad debt reserve. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 23, and similar statutes, the taxpayer may make 
a deduction from gross income for a reasonable 
addition to a bad debt reserve.^ This method of 
taking a deduction for bad debts was not permitted 
prior to the Revenue Act of 1921.2 The taxpayer 
must establish that the amount claimed as a bad 
debt reserve is reasonable.^ A taxpayer may han¬ 
dle bad debts for tax purposes either by the bad 
debt reserve or the charge-off methods, but he can¬ 
not use both methods,^ and he cannot change from 
one to the other without the permission of the com¬ 
missioner of internal revenue.® 


other grounds Helvering v. Strong 
Mfg. Co., 63 S.Ct. 103, 317 U.S. 102, 
87 li Ed. 113—Hamlen v. Welch, 
C.C.A.Mass., 116 P.2d 413—-Cam- 
mack V. U. S.. C.C.A.Minn., 113 F. 
2d 547, 130 A.L/.R. 205—Kentucky 
Rock Asphalt Co. v. Helburn, D.C. 
Ky., 20 F.Supp. 364, affirmed, C.C. 
A., 108 F2d 779. 

W.Va.—Berrymont Land Co. v. Davis 
Creek Land & Coal Co., 158 S.E. 
651, 110 W.Va. 305. 

9L U.S.—Thomas v. Perkins, C.C.A. 
Tex., 108 F.2d 87—Broderick v. 
Anderson. D.C.N.Y., 23 F.Supp. 488. 
Where partnersliip assets were 
transferred to corporation, and it 
was not shown that interests of 
partners in corporation were substan¬ 
tially in proportion with interests in 
partnership, basis of calculation of 
losses resulting from worthless debts 
was cost to corporation, and not cost 
to transferor-partnership.—Elmore 

Milling Co. v. Helvering, 70 P.2d 736, 
63 App.D.C. 132. 

Cliarge-oif directed by bank examiner 
Where national bank in years pre¬ 
ceding 1929 charged off in its state¬ 
ments annually ten per cent of cost 
of defaulted and repudiated Imperial 
Russian Government bonds but 
claimed no loss thereon in income 
tax returns, and national bank ex¬ 
aminer in 1929 appraised the bonds at 
certain value and ordered their 
charge-off, bank was held entitled to 
deduct as brid debt, in tax return for 
1929, not the entire original cost, but 
the difference between such cost and 


such appraised value.—^Lebanon Hat. 
Bank V. C. I. R., C.C.A., 76 F.2d 792. 
92- U.S.—Skinner v. Baton, D.C. 
Conn., 34 F.2d 576, affirmed, C.C.A., 
44 F.2d 1020. 

93. U.S.—Long V. C. I. R., C.C.A., 
96 F.2d 270, certiorari denied 59 S. 
Ct. 74, 305 U.S. 616, S3 L.Ed. 392— 
Skinner v. Eaton, D.C.Conn., 34 F. 
2d 576, affirmed, C.C A., 44 F.2d 
1020. 

94. U.S.—Ludlow Valve Mfg. Co. v. 
Durey, D.C.jST.Y., 57 F.2d 583, af¬ 
firmed, C.C.A., 62 F.2d 508—Crock¬ 
er V. Lucas, C.C.A., 37 F.2d 275. 

D.C.—^Ayer v. Blair, 26 F.2d 547, 58 
App.D.C. 175. 

95. U.S.—Long v. C. 1. R., G.C.A., 96 
F.2d 270, certiorari denied 59 S.Ct. 
74, 305 U.S. 616, 83 L.Ed. 392. 

96. U.S.—Long v. C, I. R., supra— 
Broderick v. Anderson, D.C.N.Y., 
23 F.Supp. 488. 

97. U.S.—Haxton v. U. S., D.C.N.Y,, 
30 F.Supp. 506. 

98. U.S.—Eljer Co. v. C. I. R., C.C.A., 
134 F.2d 251—Edward Katizmger 
Co. V. C. I. R., C.C.A., 129 F.2d 74. 

90. U,S.—Ross V. C. L R., C.C.A., 72 

F.2d 122. 

1. U.S.—First Nat. Bank v. C. 1. R., 
C.C.A., 49 F.2d 70. 

Reserve set up for other purpose 
Taxpayer could not deduct amount 
credited to reserve for inactive con¬ 
tingencies as an addition to its re¬ 
serve for bad debts where amount 
credited to reserve for inactive con¬ 
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tingencies was intended, when made, 
to cover discounts and not bad debts. 
—Farmville Oil & Fertilizer Co. v. 
C. I. R., C.C.A., 78 F.2d 83. 

2. U.S.—Leonard v. U. S., Ct.Cl., 7 
F.Supp. 295. 

3. U.S.—Finance Sec. Co. v. C. L R., 
CC.A.La., 69 P.2d 829. 

Actual bad debts in. la'ter years 
Under proper circumstances, cor¬ 
rectness of taxpayer's estimate In 
fixing amount to be added to reserve 
for bad debts in any year can be sup¬ 
ported by reference to losses actual¬ 
ly incurred in subsequent years.— 
Farmville Oil & Fertilizer Co. v. C. 
I. R., C.C.A., 78 F.2d 83. 

Increase in reserve after end of tax¬ 
able year 

Taxpayer cannot increase reserve 
for bad debts after expiration of tax¬ 
able year, notwithstanding that re¬ 
serve was insufficient.—Farmville Oil 
& Fertilizer Co, v. C. I. R., supra. 

4. U.S.—^Atlantic Bank & Trust Co. 
V. C. 1. R., C.C.A., 59 F.2d 363. 
Where the taxpayer operates on the 

ba^ debt reserve method, he cannot 
claim a deduction for a specific bad 
debt.—Rogan v. Commercial Discount 
Co., C.C.A.Cal., 149 P.2d 585, certio¬ 
rari denied Commercial Discount Co. 
V. Rogan, 149 F.2d 585—Athol Mfg. 
Co. V. C. I. R., C.C.A., 54 F.2d 230. 

5. U.S.—Rogan v. Commercial Dis¬ 
count Co., C.C.A.Cal., 149 F.2d -585, 
certiorari denied Commercial Dis¬ 
count Co. V. Rogan, 66 S.Ct. 145— 
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330. Worthless Property in General 

The taxpayer is entitled to deduct the cost of prop- 
ty which becomes worthless during the taxable year. 

Under the Internal Revenue Code, 26 U.S.C.A. 
23, a taxpayer may deduct from gross income for 
e purpose of computing the income subject to 
fc the cost of property which becomes worthless 
ring the taxable year if the property was ac- 
ired in trade or business or in a transaction en- 
red into for profit.® In order to obtain such de- 
ction, it is not sufficient that the property has 
preciated in value, as considered supra § 296, 
e property must be worthless,'^ and the worth- 
ssness of the property must be established by 
me identifiable event.® 

The worthlessness of property and the tax period 
ring which the property became worthless are 
estions of fact to be determined in the light of 
I of the circumstances,® and an objective stand- 
d is to be applied in determining the fact and 
ne of worthlessness.^® It is generally held that 
ere must be a specific act by the taxpayer rec¬ 


ognizing the worthlessness of the property by aban¬ 
doning all interest in it,^^ which act must lake place 
during the taxable year when the value is extin¬ 
guished and within the taxable year for which 
the deduction is claimed.^2 divestiture of title 
or a sale is not essential to establish an abandon¬ 
ment of, or the worthlessness of, real estate or oth¬ 
er property.^® The cost of buildings demolished 
as part of a plan for a new building on the plot 
is not a deductible loss, in the absence of a show¬ 
ing that the buildings are worthless. 

In the case of property acquired before the Six¬ 
teenth Amendment became operative, the deduction 
is limited to the value of the property as of March 
1, 1913.15 

§ 331. - Worthless Stock 

The taxpayer is entitled to a deduction for corporate 
stock owned by him which has become worthless during 
the taxable year. 

A taxpayer is entitled to a deduction where cor¬ 
porate stock owned by him becomes worthless dur¬ 
ing the taxable year,i® notwithstanding the taxpay- 


NTeptune Meter Co. v. Price, O.C.A. 
N.T., 98 F.2a 76. 

U.S.—Helverirg v. Gordon, C.C. 
A., 134 F.2d 6S5—C. I. R. v. Hoff¬ 
man, CC.A., 117 F.2d 9S7—Liberty 
Baking' Co. v. Heiner, C.C.A,Pa., 37 
F.2d 703—Spear & Co. v. Heiner, 
D.C.Pa., ‘34 P.2d 795, supplemented 
54 F.2d 131, affirmed, CC.A., Hein¬ 
er V. Spear & Co., 61 P.2d 1030. 
‘duction for loss realized on sale 
or exchange of capital asset see 
supra § 286. 
censes 

S.—Consolidated Freight Lines v. 
C. I. R., C.C.A., 101 F.2d 813, cer¬ 
tiorari denied 60 S.Ct. 73, 308 XJ.S. 
562, 84 L.Fd. 472—Elston Co, to 
Use and Benefit of U. S. Brewing 
Co. V. U. S., Ct.Cl., 21 F.Supp. 267. 
[.tent 

Loss sustained when patented 
ocess purchased in 1918 proved 
)rthless was deductible only as 
19 loss, where not tested until that 
ar.—^Liberty Baking Co. v. Heiner, 
C.Pa., 34 P.2d 513, affirmed, C.C. 
, 37 F.2d 703. 

landoned oil well; depreciation 
method 

Where oil company treated each 
Lsehold as a unit and used unit of 
oduction as a basis, prorating cap- 
costs of drilling oil wells on 
ise to all oil that it was estimated 
uld be produced from lease and de- 
cting each year as depreciation 
sts thus proportioned to oil pro- 
ced during year on lease, in deter- 
ning taxable income, the compa- 
did not have right to deduct as 
5s the capitalized cost of aban¬ 


doned well or wells less their sal¬ 
vage value and less accrued depre¬ 
ciation.—Mohawk Petroleum Co. v. 
C. I. R.. C.C.A., 148 F.2d 9-57. 

7. U.S.—In re Rae's Estate, C.C.A., 
14 7 F.2d 204—Hygrade Pood Prod¬ 
ucts Corporation v. C. I. R, C.C.A., 
14 4 P.2d 115—C. I. R- V. McCarthy, 
C.C.A., 129 F.2d 84. 

Worthlessness to owner from a 
business point of view is the test, 
not worthlessness in a general sense. 
—Langdon-Warren Mines v. Reyn¬ 
olds, D.C.Minn., 52 F.Supp. 512. 
Possibility of ultimate value 
U.S.—U. S. V. Hardy, G.O.A.W.Va., 74 
P.2d 841. 

S. U.S.—^Wyoming Inv. Co. v. C. I. 
R., C.C.A., 70 P.2d 191. 

9. U.S.—Bickerstaff v. C. I. R., C. 

C.A.Ga., 128 F.2d 366—Rand v. 
Helvering, C.'C.A., 116 F.2d 929, 

certiorari denied 61 S.Ct. 1120, 313 
U.S. 594, 85 L.Ed. ho48, rehearing 
denied 62 S Ct, '55, 314 U.S. 709, 86 
LEd. 565—Rhodes v. C. I. R., C.C. 
A., 100 F.2d 966. 

Abandonment of property does not 
necessarily establish its worthless¬ 
ness.—C. I. R. V. McCarthy, C.C.A., 
129 F.2d 84—^Virginia Electric & 
Power Co. v. Early, E.C.Va., 52 P. 
Supp. 835. 

10. U.S.—Superior Coal Co, v. C. I. 

R. , C.C.A., 145 F.2d 597, certiorari 
denied 65 S.Ct. 913, 324 U.S. 864, 
89 L.Ed. 1420, motion denied 65 

S. Ct. 1565, 334 U.S. 864, 89 L.Ed. 
2007. 

11. U.S.—In re Rae's Estate, C.C.A., 
147 P.2d 204—Hygrade Popd Prod- 
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ucts Corporation v. C. I. R., C.C. 
A., 144 P2d 115—C. I. R. V. Mc¬ 
Carthy, C.C.A., 129 P.2d 84. 
Abandonment •within meaning of 
real property law is unnecessary.— 
Langdon-Warren Mines v. Reynolds, 
D C.Minn., 52 P Supp. 512. 

12. U.S.—In re Rae’s Estate, C.C.A., 
14 7 P.2d 204—Hj'grade Food Prod¬ 
ucts Corporation v. C. I. R,. C.C.A., 
141 F.2d 115—C I R. v. McCarthy, 
C.C.A., 129 F.2d 84—Ashland Iron 
& Mining Co. v. U. S., OtCL, 56 P. 
2d 466. 

13. U.S.—Helvering v. Gordon, C.C. 
A., 134 P2d 685—Bickerstaff v. C. 
I. R., C.C.A.Ga., 128 F 2d 366— 
Hancock v. C. I R., GCA, 105 F. 
2d 153—Denman v. Brumback, C. 

C. A.Ohio, 5>S F.2d 128—Dean v. 
Hoffheimer Bros. Co., C C.A.Ohio, 
29 F.2d 668—Langdon-Warren 
Mines v. Reynolds, D C.Minn., 62 
F.Supp. 512. 

14. U.S.—Smith Real Estate Co. v. 
Page, C.C.A R.I., 67 F 2d 462. 

15. U.S.—Enterprise Coal Co. v. 
Phillips, D.C.Pa., 12 F Supp. 49, 
affirmed, C.C.A., *84 P.2d 565. 

15. 'U.S.—Bennet v. Helvering, C.C. 
A., 137 F.2d 5’37, 149 A.L.R. 1146— 
Forbes v. C. I. R., C.C.A., 62 P.2d 
571—Louisville Trust Co. v. Glenn, 

D. C.Ky., 33 F.Supp. 403, affirmed, 

C. C.A., Glenn v. Louisville Trust 
Co., 124 P.2d 418—Brooks v. U. S., 

D. C.Pa., 32 F.Supp. 158. 

Foreign loss 

Where domestic taxpayer pur¬ 
chased stock of foreign mining cor¬ 
poration and sustained loss when 
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A partial loss or a mere fall in the value of cor¬ 
porate stock will not warrant a deduction where the 
stock still has some value and has not been sold or 
exchanged-^® It must be established that the stock 
is worthless,and that it first became worthless 
during the taxable year for which the deduction 
is sought.-^ The fact and time of -worthlessness 
are questions of fact to be determined in each case 
in the light of its particular circumstances.23 The 


such corporation ceased existence 
a.nd discontinued mining- operations, 
the fact that purchase was motivat¬ 
ed by desire to obtain raw material 
for taxpayer’s domestic business 
rather than expectation of receiving- 
dividends on stock did not author¬ 
ize deduction from taxpayer’s income 
from sources within the United 
States, since loss grew out of use of 
property which was without the 
United States.—C. I. R. v. Ferro- 
Enamel Corporation, C.C.A., 134 F.2d 
564. 

Ikoss held not deductible 

(1) In general.—Wise v. C. 1. R., 
C.C.A.. 109 F.2d 614. 

(2) Taxpayer incorporating busi¬ 
ness, liabilities of which exceeded 
assets, could not deduct loss on 
theory that stock was ascertained to 
be worthless in such year.—Tsivog- 
lou V. U. S., C.C.A.Mass., 31 F.2d 706. 
lkiq.tiidatioii dividend 

(1) Under the Internal Revenue 
Code 26 U.S.C.A. § 115, and earlier 
statutes to the same effect, a liqui¬ 
dation dividend is in effect an ex¬ 
change for the stock so that the loss 
on the stock is to be treated as a 
capital loss and not as a loss re¬ 
sulting from stock becoming worth¬ 
less.—White V. U. S., CtOl., 21 F. 
Supp. 351, affirmed 59 S.Ct. 1*79, 305 
U.S. 281, S3 L.Ed 172. 

(2) Where stockholder, who had 
not paid the full amount of his 
stock subscription, received nothing 
from corporation in liquidation in 
exchange for the additional pay¬ 
ments on his subscription, which 
payments were made in order that 
the debts could be cleared and that 
fully paid shareholders should be 
placed on an equal basis and liqui¬ 
dation expenses met, the stockholder 
did not receive a “liquidating divi¬ 
dend” and hence his total loss on his 
stock investment was deductible 
from his income as an “ordinary 
loss.”—'C. I. R. V. Johnson, C.C.A., 
131 F.2d 709. 

17. U.S.—Royal Packing Co. v. C, 1. 
R.. C.C.A., 22 F.2d 536. 

18. U.S.—Smith. V. C I. R., C.C.A., 
142 P.2d 818, reversed on other 
grounds, C. I. R. v. Smith, 65 S.Ct 
•591, 324 U.S. 177, 89 U.Ed. 330, re¬ 
hearing denied 65 S.Ct. '891, 324 
U.S. 69'5, S9 L.Ed. 1295. 


U.S.—Mack V. C. I. R., C.C.A., 
129 P.2d 593—Schmidlapp v. C. I. 

R. , C.C.A., 96 F.2d 6S0, 118 A.L.R. 
297~Bair v. U. S., D.C.Pa, 20 F. 
Supp. 191—Real Estate Trust Co. 
of Philadelphia v. U. S., D.C.Pa., 
20 F.Supp. 20—Peters v. U. S., Ct. 
CL, 10 F.Supp. 145—Monmouth 
Plumbing Supply Co. v. U. S., I>.C. 
Fla., 4 F.Supp. 349, 

20. U.S.—Eaton v. C. I. R., C.C.A. 
Fla., 143 F.2d 876—Jones v. C. I. 
R-, C.C.A., 103 F.2d 681—Rosing 
V. Corwin, C.C.A.N.Y., 88 F.2d 415 
—Dresser v. U. S., CtCl., 55 F.2d 
499, certiorari denied 53 S.Ct. .8 5, 
287 U.S. 635, 77 L.Ed. 550—Frank¬ 
lin Pioneer Corp. v. Glenn, D.C. 
Ky., 61 F.Supp. 422—Brooks v. U. 

S. , DC Pa., 32 F.Supp. 158. 
Depreciation in value generally see 

supra § 296, 

2L U.S.—Nelson v. U. S., C.C.A. 
Minn., 131 F.2d 301—Bartlett v. C. 
I. R., C.C.A., 114 F.2d 634—Deeds 
V. C. I. R., C.C.A., 47 F.2d 695— 
Volker v. U. S., D.C.Mo., 40 F.2d 
697—Munkwitz v. U. S., D.C.Wis., 
45 F.Supp. 658, affirmed, C.C.A., 135 
F.2d 732—Montgomery v. U. S., 
CtCL, 23 F.Supp. 130, certiorari 
denied 59 S.Ct 833, '307 U.S. 632, 
S3 L.Ed. 1514. 

If stock has potential value, it is 
not worthless.—^Miami Beach Bay 
Shore Co. v. C. L R., C.C.A.Fla., 136 
F.2d 408—^Franklin Pioneer Corp. v. 
Glenn, D.C.Ky., -61 F.'Supp. 422. 
Possibility of recoupment 

A taxpayer who owned stock in 
corporation declared insolvent by 
federal court was not required to es¬ 
tablish that there was no possibility 
of eventual recoupment in order to 
be entitled to deduction for loss on 
stock in computing income tax,— 
Stearns v. U. S., D.C.Mass., 61 F. 
Supp. 664—Marks v. U. S., Ct.CL, '58 
F.Supp. 182—^Marks v. U. S., 102 Ct. 
Cl. 508. 

22. U.S.—Green v. C. I. R., C.C.A., 
133 ’F.2d 76—Hall v. C. I. R., C.C. 
A., 12S F.2d ISO—Young v. C. I. R., 
C.C.A., 12‘3 F.2d 597—Dunbar v. C. 
I. R., C.C.A., 119 F.2d 367, 135 A. 
L.R. 1424 —A R. Jones Oil & Op¬ 
erating Co. V. C. I. R., C.C.A., 114 
F.2d 642—Jones v. C. I. R., C.C.A., 
103 F.2d 681—Royal Packing Co. 
V. C. I. R., C.C.A., 22 F.2d 536— 
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[ First Xat. Bank of Minneapolis v. 

; U. S., D.C.Minn., 58 F.Supp. 425— 
^ Munkowitz v. U. S., D.C.W^is., 45 
F.Supp. 658, affirmed, C.C.A., 135 
F.2d 732—Trowbridge v. U. S., D. 

C. Conn., 32 F.Supp. 852. 
Mathematical certainty is not re¬ 
quired.—Green v. C. I. R., C.C.A., 133 
F.2d 76. 

Practical test 

U. S.—Dunbar v. C. I. R., CC.A., 119 
F.2d 367, 135 A.L.R. 1424—Tams 
V. U. S., D.C.W.Va., ‘33 F.Supp. 764 
—Real Estate Trust Co. of Phila¬ 
delphia V. U. S., D.C.Pa., 20 F. 
Supp, 20. 

Value in preceding year 

Taxpayer, who seeks to establish 
that stock which he holds became 
worthless in the year in which he is 
claiming a deduction, must prove 
that it had some intrinsic or poten¬ 
tial value at the close of the pre¬ 
ceding year.—San Joaquin Brick Co. 

V. C. I. R., C.C.A., 130 F.2d 220— 
First Nat. Bank of Minneapolis v. U. 
S., D.C.Minn., 58 F.Supp. 425—Munk¬ 
witz V. U. S., D.C.Wis., 4*5 F.Supp. 
658, affirmed, C.C.A., 135 F.2d 732. 
Estoppel 

U.S.—Louisville Trust Co. v. Glenn, 

D. C.Ky., '33 F.Supp. 403, affirmed, 
C.C.A., Glenn v. Louisville Trust 
Co., 124 F.2d 41>8. 

23. U.S.—Nelson v. U. S., C.C.A. 

Minn., 131 F,2d 301—Harris v. C. 
I. R., C.aA., 124 F.2d 480—Ludwig 
V. C. I. R., C.C.A., 124 F.2d .320— 
Connelly v. C. I. R., C.C.A., 121 F. 
2d 686—Friend v. C. I. R., C.C.A., 
119 F.2d 969—Dunbar v. C. I. R., 
C.C.A., 119 F.2d 367, 1*35 A.L.R. 
1424—Thompson v. C. I. R., C.C. 
A., 115 F.2d 661—Morton v. C. I. 

R. , C.C.A., 112 P.2d 320—Brown v. 
C. I. R., C.C.A., 94 F.2d 101—Bur¬ 
net V. Imperial Elevator Co., C.C. 
A., 66 P.2d 643—Forbes v. C. I. R., 
aC.A., 62 F.2d 571—Dresser v. U. 

S. , Ct.Cl., 55 F.2d 499, certiorari 
denied 53 S.Ct. 85, 287 U.S. 635, 77 
L.Ed. 550—First Nat. Bank of 
Minneapolis v. U. S., D.C.Minn., 
58 F.Supp. 425—^Munkwitz v. U. 
S., D.C.Wis., 45 F.Supp. 668, af¬ 
firmed, C.C.A., 135 F.2d 7'32—G. E. 
Employees Securities Corporation 
V. Manning, D.C.N.J., 42 F.Supp. 
657, reversed on other grounds, C. 
C.A., 137 F.2d 6.37—Smith v. 'U. 


er did not charge off the stock as worthless.^^ Un¬ 
der the Internal Revenue Code, 26 U.S.C.A. § 23, 
the loss resulting from corporate stock becoming 
worthless which is a capita! asset is treated as a 
loss resulting from the sale of stock, and the tax¬ 
payer's deduction for such loss is limited to his 
capital gains plus a fixed sum.^^ Prior to the In¬ 
ternal Revenue Act of 1938, a loss resulting from 
stock becoming worthless was deductible in full 
from the taxpayer's gross income.^^ 

19, 
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cessation of business by the corporation,24 the in¬ 
stitution of a receivership or reorganization pro- 
ceeding,25 and the bankruptcy of the corporation,26 
are among the facts to be considered. Generally, 
the worthlessness of stock is established by a show¬ 
ing that the liabilities of the corporation exceed its 
assets,2'^ but it has been held that such fact is not 


conclusive on the question of worthlessness.2S 
Where the taxpayer is providing funds to keep the 
corporation going, it cannot be said that the stock 
of the corporation is worthless.29 

It is generally held that the worthlessness of 
stock must be shown by some identifiable event evi¬ 
dencing the stock’s lack of value,2® but the fact 


S D.C.Mass., 16 F.Supp. '393—Ly¬ 
on V. U. S. Ct.Cl.. 5 F.Supp. 138. 
Marjfcet value 

(1) That corporate shares were 
worthless in the sense that they had 
no salable value is not sufficient in 
and of itself to establish worthless¬ 
ness of shares so as to authorize 
taxpayer to take a deduction for 
such shares as he holds.—Bullard v. 
U. S., C.C.A.N.Y., 146 F.2d 386. 

(2) Corporate stock which is in 
fact worthless may have a lvalue on 
the market so that it cannot be said 
to be "worthless” for income tax 
purposes, and so deductible as a loss. 
—Franklin Pioneer Corp. v. Glenn, 
DCKy., 61 F.Supp. 422—Marks v. U. 

S., Ct.Cl.. 58 F.Supp. 182. 

Speculative possibilities immaterial 
TT.S.—Boehm v. C. I. R, C.C.A., 146 

F.2d 553, affirmed 66 S.Ct. 120— 
Young V. C. I. R., C.C.A., 123 F.2d 
597. 

Dissolution is not essential to es¬ 
tablish worthlessness.—Peters v. XT. 

S., Ct.Cl., 10 F.Supp. 14.5. 

Operating" deficit not conclusive 
U.S.—A. R. Jones Oil & Operating 
Co. V. C. I. R., C.C.A., 114 F.2d 642. 

24. U.S.—Jones v. C. I. R., C.C.A., 
103 F.2d 681—Rosing v. Corwin, O. 
C.A.N.Y., 88 F.2d 415—Tams v. U. 

S,. D.C.W.Va., 33 F.Supp. 764— 
Peters v. U. S., Ct.Cl., 10 F.Supp. 
145. 

Revival as a going concern 

The time when it became apparent 
that corporation would not be re¬ 
vived as a going concern did not 
necessarily determine when stock¬ 
holders should claim deduction for 
income tax purposes on account of 
worthlessness of stock, where cor¬ 
poration at that time still had phys¬ 
ical assets of substantial value.— 
Eaton V. C. I. R., C.C.A.Fla., 143 F.2d 
876. 

Bank closing 

Stock of national bank did not be¬ 
come worthless in year that bank 
closed its doors and entered into a 
liquidation agreement, so as to enti¬ 
tle taxpayers to deduct cost thereof 
from gross income in that year, 
where bank was closed, not because 
it was insolvent, but because con¬ 
fidence in it had been impaired, and 
where there was nothing to indicate 
that gradual liquidation would not 
produce amounts sufficient to return 
to stockholders their investment or a 
substantial part thereof.—Tams v. 


U. S., D.C.W.Va., 23 F.Supp. 764— 
Bancroft v. U. S., Ct.Cl., ‘33 F.Supp. 
225. 

Where taxpayer invested addition¬ 
al money in the corporation, its 
stock cannot be said to be worthless 
even though the corporation has sus¬ 
pended business.—Smith v. Helver¬ 
ing, 141 F.2d 529, 78 U.S.App.D.C. 
342. 

25. U.S.—Joyce v. Gentsch, C.C.A. 
Ohio. 141 F.2d 891—Mahler v. C. I. 
R., C.C.A., 119 F.2d 869, certiorari 
denied 62 S Ct. 114, 314 U.S. 660, 
i86 L.Ed 529—Sabath v. C. I. R., C. 
C.A., 100 F.2d 569. 

Termination of receivership need 

not occur before stock can be deter¬ 
mined to be worthless.—In re Har¬ 
rington, D C.Mo., 1 F.2d 749. 

26. U.S.—^Coosa Land Co. v. C. I. 
R., C.C.A.Ala., 103 F.2d 555—Jar¬ 
vis V. Heiner, C.C.A.Pa., *39 F.2d 
361—Stearns v. U. S., D.'C.Mass., 
61 F.Supp. 664. 

27. U.S.—Harris v. C. I. R., C.C.A., 
124 F.2d 480—Mahler v. C I R., 
C.CA., 119 F.2d 869, certiorari de¬ 
nied 62 S.Ct. 114, 314 U.S. 660, 86 
L.Ed. 529—Thompson v. C. I. R., 

C. C.A., 11>5 F.2d 661—Foster v. C. 
I. R, C.C.A., 112 F2d 109—Courier 
Journal Job Printing Co. v. Glenn, 

D. C.Ky., 37 F.Supp. 55, affirmed, 

C. C.A., Glenn v. Courier-Journal 
Job Printing Co., 127 F.2d 820— 
Bancroft v. U. S., CtCl., 33 F.Supp. 
225. 

Value of assets capable of being 
liquidated is not sole measure to be 
applied.—Cravens v. Welch, D.C.Cal., 
10 F.Supp. 94. 

Forced sale 

In determining whether preferred 
stock became worthless during 1933 
when income taxpayer claimed loss, 

I fair current value of assets as of 
December '31, 1932, should not be 
fixed by price of assets at a subse¬ 
quent forced sale made in economic 
depression.—Trowbridge v. U. S., D. 

C. Conn., 32 F.Supp. 852. 

28. U.S.—Munkwitz v. U. S-, D.C. 
Wis., 45 F.Supp. 658, affirmed, C.C. 
A., 185 F.2d T32—^Brooks v. U. S., 

D. C.Pa., 32 F.Supp. 158. 

D. C.—Van Clief v. Helvering, 135 F. 
2d 254, 77 U.S.App.D.C, 337. 

Potential value 

(1) There was a potential value in 
the stock while company remained a 
going concern.—G. E. Employees Se¬ 
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curities Corporation v. Manning, C.C. 
A.N'.J., 137 F.2d 637. 

(2) When the assets of a corpora¬ 
tion fairly appraised are less than 
its liability, the common stock is 
"worthless” and a taxpayer owning 
such stock may claim a loss for in¬ 
come tax purposes unless there is a 
prospect of improved conditions, in 
which case such stock has a "poten¬ 
tial value” and no loss for income 
tax purposes is realized by owner 
until potential value has disap¬ 
peared.—^Nelson v. U. S., C.C.A.Minn., 
131 F.2d 301. 

29. U.S.—Rassieur v. C. I. R, C.C. 
A., 129 F.2d 820 —Montgomery v. 
U. S.. CtCL, 2'3 F.Supp. 130. cer¬ 
tiorari denied 59 S.Ct. S‘33, 307 U. 
S. 632, S3 L.Ed. 1514. 

D.C.—Smith v. Helvering, 141 P.2d 
529, 78 U.S-App.D.C. '342. 

Recent purchase of additional stock 
A taxpayer was not precluded 
from claiming shares to be worth¬ 
less on the ground that he had re¬ 
cently purchased additional shares, 
where such purchase was made un¬ 
der pressure to avoid a forced liqui¬ 
dation which might have been detri¬ 
mental to taxpayer's interest and 
hence was not a fair criterion of its 
reasonable market value.—Courier 
Journal Job Printing Co. v. Glenn, 
D.C.Ky., 37 F.Supp. 55, affirmed, C.C. 
A., Glenn v. Courier-Journal Job 
Printing Co., 127 P.2d 820. 

30. U.S—Mahler v. C. I. R., C.C.A., 
119 F.2d 869, certiorari denied 62 
S.Ct. 114, 314 US. 660, 86 L.Ed. 
•529—Keeney v. C. I. R., C.C.A., 116 
F.2d 401—Gowen v. C. I. R, C.C.A., 
65 F.2d 923, certiorari denied '54 
S.Ct. 123, 290 U.S. 687, 78 L.Ed. 
'592—First Nat Bank of Minneapo¬ 
lis V. U. S., D.C.Minn., 58 F.Supp. 
42'5—Barnes v. Glenn, D.C.Ky., 56 
F.Supp. 285—G. E. Employees Se¬ 
curities Corporation v. Manning, 
D.C.N.J., 42 F.Supp. 657, reversed 
on other grounds, C.C.A., 137 F.2d 

j 637—Gregory v. Kelly, D.C.N.J., 40 
F.Supp. 142—Saylor Electric & 
Manufacturing Co. v. U. S., D.C. 
Mich., 3'3 F.Supp. 310—Gimbel v. 
Rothensies, D.C.Pa., 24 F.Supp. 
117—Real Estate Trust Co. of 
Philadelphia v. U. S., D.C.Pa., 20 
F.Supp. 20—Hanna v. Routzahn, 
D.C.Ohio, 16 F.Supp. 28. 
Identifiable events held to establish 
worthlessness 

(1) Bankruptcy.—Schmidlapp v. 
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that the value of the stock has finally become ex¬ 
tinct is sufficient.^ 1 The rule requiring an identi¬ 
fiable event to establish worthlessness is an aid to 
the taxpayer in fixing the taxable year during 
which the stock became worthless.^^ The worth¬ 
lessness of stock may be established b 3 ^ a sale,^^ 
but a sale is not necessary.^^ A transfer of stock 
without consideration does not constitute an aban¬ 
donment of worthless stock.^5 

It has been held that the questions of the fact 
and the time of worthlessness of stock for deduc¬ 
tion purposes are to be determined on an objective 
rather than a subjective basis.^® The taxpayer's 
knowledge has been said to be irrelevant as the 
question is one of “worthlessness ” not “ascertain¬ 
ment of worthlessness.”^'^ To some extent, how¬ 
ever, the determination of whether stock is worth¬ 
less is subjective, and depends on how the taxpayer 


viewed and acted on the situation.38 Moreover, 
it has been held that the taxpayer is not required 
to ascertain at his peril the >'ear in which value be¬ 
comes extinct, provided the stock is retained and 
there is an absence of an identifiable event, brought 
to the taxpayers’ knowledge, which clearl}' evidenc¬ 
es the destruction of value.39 

The basis for determining the amount of the de¬ 
duction in the case of worthless stock is the cost 
of the stock to the taxpayer.Where the stock 
was acquired prior to the enactment of the Six¬ 
teenth Amendment, the basis is the cost of the 
stock or its value as of March 1, 1913, whichever 
is less.^^ 

§ 332. Persons Entitled to Deduction in Gen¬ 
eral 

Allowable losses in computing net income may be 
claimed only by the taxpayer sustaining them, and, in 


C. I. R, C.C.A., 96 F.2<i 6S0, 118 A. 
L.R. 297. 

(2) Liquidation.—Gowen v. C. I- 
R,, C.C.A., 65 F.2d 923, certiorari de¬ 
nied 54 S.Ct. 123, 298 U.S. 6S7, 78 L. 
Ed. 592. 

<3) Cessation of operations.—Ras- 
sieur v. C. I. R., C.C.A., 129 F.2d 820 
—Dalton V. Bowers, C.C.A., 56 F.2d 
16-~De Loss v, C. I. R-, C.C.A., 28 F. 
2d 803. 

(4) Dissolution.—Smith v. Helver¬ 
ing, 141 F.2d '529, 78 U.S.App.D.C. 
342. 

<5) Conveyance of physical assets 
of corporation to mortgagee under 
threat of foreclosure.—Eaton v. C. 
I. R, CC.A.Fla., 143 F.2d 876. 

(6) Pledge of all free assets of 
corporation.—Gimbel v. Rothensies, 

D. C.Pa,, 24 F.Supp. 117. 

(7) Unsuccessful negotiation be¬ 
tween corporation and another com¬ 
pany for a merger.—^Trowbridge v. 
U. S., D.C.Conn., 32 F.Supp. 852. 

(8) Other events.—Brooks v. U. S., 
D.C.Pa., 32 F.Supp. 158, 

31. U.S.—A, R. Jones Oil & Operat¬ 
ing Co. v. C. 1. R., C.C.A,, 114 P. 
2d 643—Gowen v. C. I. R., C.C.A., 
65 P.2d 923, certiorari denied 54 
S.Ct. 123, 290 U.S. 687, 78 L.Ed. 
'592—De Loss v. C. I. R., C.C.A., 23 
F.2d 803—Royal Packing Co. v. €. 
I. R., C.C.A., 22 P.2d 536—Saylor 
Electric & Manufacturing Co. v. U. 
S., D.C.Mich., 33 F.Supp, 310. 
Exhaustion of assets 

The identifiable event necessary to 
evidence loss by reason of the 
worthlessness of corporate stock ex¬ 
ists when the assets of the business 
are depreciated to exhaustion.— 
Barnes v. Glenn, D.C.Ky., ‘56 F.Supp. 
285. 

32. U.S.—Joyce v. Gentsch, C.C.A. 
Ohio, 141 F.2d 891—Mahler v. C. I. 


R. , C.C.A., 119 P.2d 869, certiorari 
denied 62 S.Ct. 114, 314 U.S. 660. 
86 L.Ed. 529. 

33. U.S.—Rand v. Helvering, C.C.A., 
116 P.2d 929, certiorari denied 61 

S. Ct. 1120, 313 U.S, *594, 85 L.Ed. 
1548, rehearing denied 62 S.Ct. 55, 
314 U.S. 709, 86 L.Ed. 565. 

34. U.S.—De Loss v. C. I. R., C.C. 
A., 28 F.2d 803, certiorari denied 
49 S.Ct 254, 279 U.S. 840. 73 L.Ed 
987—Peyser v. U. S., D.C.X.Y., 58 
F.Supp. 331. 

35. U.S.—Mack v. C. L R., C.C.A., 
129 F.2d 598. 

36. U.S.—Beaudry v. C. I. R.. 150 F. 
2d 20—Boehm v. C. 1. R., C.C.A., 
146 F.2d 553, affirmed 66 S.Ct. 120, 
rehearing denied 66 S.Ct. 468— 
Green v. C. I. R., C.C.A., 133 F.2d 
76—^A. R. Jones Oil & Operating 
Co. V. C. I. R., C.aA., 114 P.2d 642 
—Lambert v. C. I. R., C.C.A., 108 F. 
2d 624—^Pirst Nat. Bank of Minne¬ 
apolis V. U. S., D.C.Minn., 58 F. 
Supp. 425. 

37. U.S.—Young v. C. I. R., C.C.A., 
123 F.2d 597—Bartlett v. C. I. R., 
C.C.A., 114 P.2d 634. 

If taxpayer fails to learn of loss in 
time, he loses the deduction which 
he otherwise would have.—Barnes v. 
Glenn, D.C.Ky., 56 F.Supp. 285. 

38. U.S.—Keeney v. C. I. R., C.C.A., 
116 F.2d 401. 

D.C.—Smith v. Helvering, 141 P.2d 
529, 78 U.S.App.D.C. 342. 

“Prudent business man” test 
U.S.—Green v. C. I. R., C,C.A., 133 P. 
2d 76. 

Subsequent events 
Income taxpayer cannot deduct for 
loss because stock in corporation, in 
light of subsequent developments, 
appears to have been worthless dur- 
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ing year in question.—Royal Packing 
Co. v. C. I. R., C.C.A.. 22 F.2d 536. 

39. U S.—A. R. Jones Oil & Operat¬ 
ing Co. v. C. I. R., C.C.A., 114 P.2d 
642—Bartlett v. C. I. R., C C.A., 
114 F.2d 634—Gowen v. C. I. R.. C. 
C.A., 65 P.2d 923, certiorari denied 
54 S.Ct. 123, 290 U.S. 687, 78 L Ed. 
592—Munkwitz v. U. S., D C.Wis., 
45 F.Supp. 658, affirm<=‘d. C.C.A.. 135 
P.2d 732—Saylor Electric & Manu¬ 
facturing Co. V. U. S., D.C.Mich., 
33 F.Supp. 310. 

"Where fid ent? liable event occurs 
clearly evidencing destruction of 
value of stock investment, such as 
voluntary liquidation, taxpaver must 
take deduction promptly.—Gowen v. 

C. I. R., C.C.A., 65 F2d 923, certio¬ 
rari denied 54 S.Ct. 123, 290 U.S. 687, 
78 L.Ed 592. 

40. U.S.—Glenn v. Courier-Journal 
Job Printing Co., C.C.A Kv., 127 P. 
2d 820—Morton v. C. I. R., C C.A,, 
112 P.2d 320—Moore v. Hoey, D.C. 
N.Y., 31 F.Supp. 478—Peters v. U. 
S , Ct.CL, 10 F.Supp. 145. 

Excessive price paid 
U.S.—Jenkins v. Bitgood, D.C.Conn., 
22 F.Supp. 16, affirmed, C.C.A., 101 
P.2d 17, certiorari denied 59 S.Ct. 
1033, 307 U.S. 636. 83 L.Ed. 1518, 
motion denied 60 S.Ct. 257, 308 U.S. 
638, 84 LEd. '530. 

41. U.S.—Tunnel R. R. of St. Louis 
V. C. I. R., C.C A., 61 F.2d 166, cer¬ 
tiorari denied *53 S.Ct. 39 6, 288 U.S. 
604, 77 L.Ed. 979. 

Stock worthless iu 1913 
Where stock which taxpayer had 
bought was worthless on March 1, 
1913, claim for deduction on account 
of losses on stock was held prop¬ 
erly disallowed.—Ludlow Valve Mfg. 
Co. V. Durey, C.C.A.N.Y., 62 P.2d 508 
—Ludlow Valve Mfg. Co. v. Durey, 

D. C.N.Y., 57 F.2d 583, affirmed, C.C.A 
62 P.2d 508. 
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determining who may charge olt a loss, a corporation 
will, except in unusual circumstances, be regarded as an 
entity distinct from its stockholders. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 23, and similar statutes, relating to the determi¬ 
nation of gross income and the permissible deduc¬ 
tions for losses, there is a general purpose to con¬ 
fine allowable losses to the taxpayer sustaining 
them, that is, to treat them as personal to him 
and not as transferable or usable by another.^^ 
While the losses of a husband or wife are ordi¬ 
narily deductible from the aggregate income shown 
by a joint re turn,a wife whose husband died 
prior to the end of the taxable year is precluded 
from availing herself of her husband's losses to re¬ 
duce her own taxable gains.Individuals par¬ 
ticipating in a joint venture, as contrasted with an 
association, may deduct their proportionate share 
of the losses of the common undertaking in their 
individual returns.^^ 

Stockholders of corporation. Generally, a cor¬ 
poration is an entity distinct from its stockholders 
as respects charging off losses,^® so that losses sus¬ 
tained by a corporation completely owned by one 
person cannot be deducted from that person's in¬ 
come in determining his tax.^*^ It has been said, 


however, that, if a person regularly carrying on a 
certain business uses a corporation solely as an ad¬ 
junct to it and solely as an instrumentality or agen¬ 
cy by which the principal business is carried on, 
the losses of such a corporation are losses of the 
business of which it formed a part, and are de¬ 
ductible accordingly.^^ Where the commissioner 
for tax purposes consolidates the income of a sole 
stockholder with the income of a wholly oxvned 
corporation created and operated for tax avoid¬ 
ance, the losses of the corporation, as well as its 
gross receipts, should be included.^9 

§ 333. - Corporations 

In computing net income, a corporation Is entitled 
to a deduction for an uncompensated loss, but the loss 
must be one sustained by the corporation itself and not 
one sustained by a subsidiary or predecessor corpora¬ 
tion. 

Under the provisions of the Internal Revenue 
Code, 26 U.S.C.A. § 23 (f), and similar statutes, 
a corporation is entitled to a deduction for losses 
sustained during the taxable year which are not 
compensated for by insurance or otherwise,in¬ 
cluding capital losses,SI but no deduction may be 
claimed under this provision if an actual loss is not 
sustained, in a closed and completed transaction.S2 


42. U.S.—^New Colonial Ice Co. v. 
Helvering", 54 S Ct. 7SS, 292 U.S. 
435, 78 L Ed. 1348—Esmond Mills 
V. C. I. R , C C.A., 132 F.2d 753, cer¬ 
tiorari denied Esmond Mills v. 
Helvering, 63 S.Ct. 1432, 319 U.S. 
770, 87 UEd. 1718—Interstate Tran¬ 
sit Lines v. C. I. R., C.C A., 130 P. 
2d 136, affirmed 63 S.Ct. 1279, 819 
U.S. 590, 87 L.Ed. 1607, rehearing 
denied 64 S Ct. 26, 320 U.S. 809, 88 
L.Ed. 489—C. I. R. v. Rust's Estate, 
C.C.A., 116 F.2d 636—Weber Flour 
Mills Co. V. C. I. R., C.C.A., 82 F. 
2d 764—Van Vleck v. C. I. R., C.C, 
A., 80 P.2d 217, certiorari denied 
56 S.Ct. 676, 298 U.S. 656, 80 L.Ed. 
1382—First Nat. Bank v. C. I. R., 
C.C.A., 77 P.2d 136—Pennsylvania 
Co. for Insurances on Lives and 
Granting Annuities v. C. I. R., C. 
C.A., 75 P.2d 719- 

Personal nature of right to carry over 
losses of previous years see infra 
§ 344. 

Insurance policy 

Insured who divested himself of 
all control over policies could not 
claim as a loss the cash value of pol¬ 
icies at time of insurer’s insolvency, 
since the loss was then not one sus¬ 
tained by him.—Morse v. C. I. R., C. 
C.A., 100 F.2d 693, 120 A.L.R. 961. 

43. U.S.—Van Vleck v. C. X. R., C. 
C.A,, 80 F.2d 217, certiorari denied 
56 set. 676, 298 U.S. 656, 80 L.Ed. 
1382. 


Joint or separate returns of husband 
and wife generally see infra § 639. 

44. U.S.—Bliss V. C. I. R., C.C.A., 76 
P.2d 101, 99 A.L.R. 584. 

45. U.S.—C. I. R. V. Gerstle, C.C.A., 
95 F.2d 587. 

46. U.S.—Burnet v. Clark, App.D C., 
53 S.Ct. 207, 287 U.S. 410, 77 L.Ed. 
397—Dalton v. Bowers, N.Y., 53 S. 
Ct. 205, 287 U.S. 404, 77 L.Ed. 389— 
Salmon v. C. I. R., C.C.A., 126 F.2d 
203—Jamison v. Edwards, D.C.N. 
Y., 3 F.Supp. 302, affirmed, C.C.A., 
68 P 2d 1006, certiorari denied 54 
S.Ct. 867, 292 U.S. 658, 78 L.Ed. 
1506, and 54 S.Ct. 868, 292 U.S. 658, 
78 L.Ed. 1506. 

Worthless debt 

A' stockholder is entitled to deduct 
from his income a worthless debt due 
him from the corporation, even 
though by stock ownership he owns 
and controls the corporation —Selden 
V. Heiner, D.C.Pa., 12 P 2d 474. 
Ratable interest in shares 

Where stock ownership in a cor¬ 
poration carries with it a ratable 
interest m another corporation, the 
shares to which are held in trust 
for each stockholder, Such ratable 
interest is not so separate from the 
original stock ownership as to make 
an extinction of such shares a “real¬ 
izable loss" deductible by the indi¬ 
vidual stockholders.—De Coppet v. 
Helvering, C.C.A., 108 P.3d 787, cer¬ 
tiorari denied De Coppet v. C, I. R., 
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60 S.Ct 1096, 310 tr.S. 646. 84 L.Ed. 

1413, rehearing denied 61 S.Ct. 56, 311 

U.S. 725, 85 L.Ed. 472. 

47. U.S.—Dalton v. Bowers. N.Y., 53 
S.Ct. 205, 287 US. 404, 77 L Ed. 
389—Smith v. Higgins, C.C.A.N.Y., 
102 P.2d 456, reversed on other 
grounds 60 S.Ct. 355, 308 U.S. 473, 
84 L.Ed. 406—Menihan v. C. I. R., 
C.C A., 79 F.2d 804, certiorari de¬ 
nied 56 S.Ct. 3C8, 296 U.S. 651, 80 
L.Ed. 463—Nixon v, Lucas, C.C.A., 
42 F.2d 833. 

48. U.S.—Ames v. C. I. R.. C.C.A.. 68 
P.2d 301, certiorari denied Ames 
V. Helvering, 54 S.Ct. 714, 292 U.S. 
635, 78 L.Ed. 1488. 

49. U.S.—C. I. R. V. Smith, C.C.A., 
136 P.2d 556. 

50. U.S.—Bonwit Teller, Inc. v. C. I. 
R., C.C.A., 136 F.2d 978, certiorari 
denied 64 S Ct. 261, 320 U.S. 794, 
88 L.Ed. 478—S. S. White Dental 
Mfg. Co. of Pennsylvania v. U. S., 
61 Ct.Cl. 143, affirmed 47 S.Ct. 598, 
274 U.S. 398, 71 L.Ed. 1120. 

Nature and cause of loss deductible 
under statutory provision relating 
to corporate losses generally see 
supra § 285. 

51. U.S.—Dayton Co. v. C. I. R., 
C.C.A., 90 P.2d 767. 

Capital losses generally see supra § 
286. 

52. U.S.—^Hadley Palls Trust Co, v. 
U. S., D.C.Mass.. 110 F.2d 887. 
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A loss deductible from tlie gross income of a 
corporate taxpayer must be a loss sustained by the 
taxpayer itself,and a subsidiary may not shift 
its losses for tax purposes to its parent corpora¬ 
tion.^^ Likewise, a successor corporation cannot 
deduct the losses of a predecessor corporation, even 
though the businesses and stock ownership are sub¬ 
stantially the same,^^ although it has been held 
that a merger may occur under such circumstanc¬ 
es as, in effect, to continue the identity of the cor¬ 
poration suffering the loss and permit the merged 
corporation to deduct the loss of one of its con¬ 
stituent corporations.^® A corporation which is 
the real beneficial owner of property may claim 
the loss sustained on a sale of the property by an¬ 
other corporation holding title to the property as 
a naked trustee-^*^ The corporation, and not its 


stockholders, suffers a loss resulting from the con¬ 
version of treasury stock.^^ 

Under statutory provisions as to losses incurred 
by corporations of a particular kind, a corporate 
taxpayer must be of the kind specified to claim the 
benefits of the statute.^^ 

§ 334. - Estates and Trusts 

A trust alone may deduct a loss sustained by It, 
not the beneficiary, but a residuary legatee vested with 
title under the terms of a will which merely gives the 
executors a power of sale may claim a loss sustained on 
i a sale of the property, and the settlor of a trust may 
claim a loss on sale of property withdrawn from the 
trust. 

Under the revenue acts, a trust is regarded as a 
taxable party separate and distinct from its bene¬ 
ficiaries, and the trust alone may deduct a capital 
loss sustained by it, not the beneficiary.®^ So, 


Entry to foreclose 

A mortffag:ee’s entry to foreclose 
under a law giving- the mortgagor 
three years to redeem does not, in it¬ 
self, give the mortgagee the right to 
claim a deductible loss equal to the 
amount by which the debt exceeds 
the value of the property.—^Hadley 
Falls Trust Co. v. U. S., supra. 
Purchase of tenant’s interest 

The purchase by a taxpayer of a 
life tenant's interest in realty in con¬ 
sideration of specified monthly pay¬ 
ments for life and the subsequent 
purchase of remainderman’s interest 
were not transactions for an annuity 
so that the taxpayer could not deduct 
as an uncompensated loss payments 
made in excess of the value of an 
annuity computed in view of life ten¬ 
ant's life expectancy at time of con¬ 
tracting with him.—Citizens Nat. 
Bank of Kirksville. Mo. v. C. I. R,, C. 
C.A., 122 F.2d 1011, certiorari denied 
62 set. 913, 315 U.S. 822, 86 L.Ed. 
1219. 

53. U.S.—^American Pac. Whaling 
Co. V. C. I. R., C.C.A., 100 P.2d 46. 

Right of stockholder to deduct cor¬ 
porate loss see supra § 332. 

54. U.S.—Esmond Mills v. C. I. R., 
C.C.A,, 132 P.2d 753, certiorari de¬ 
nied Esmond Mills v. Helvering, 63 
S.Ct 1432, 319 U.S. 770, 87 L.Ed. 
1718—Pennsylvania Indemnity Co. 
V. C. I. R., C.C.A., 77 P.2d 92, cer¬ 
tiorari denied 56 S.Ct. 99, 296 U. 
S. 588, 80 L.Ed. 416. 

Carry over of losses of affiliated cor¬ 
porations see infra § 344. 

55. U.S.—^New Colonial Ice Co. v. 
Helvering, 54 S.Ct. 788, 292 U.S. 
435, 78 L.Ed. 1348—Weber Flour 
Mills Co. V. C. I. R., C.C.A., 82 F.2d 
764—California Barrel Co. v. C. I. 
R., C.C.A., 81 P.2d 190—Pennsyl¬ 
vania Co. for Insurances on Lives 
and Granting Annuities v. C. I. R., 
C.C.A.. 75 P.2d 719—C. I. R. v. Pe- , 


I troleum Reclamation Co., C.C.A., 75 
P.2d 189—McLaughlin v. Purity 
Inv. Co., C.C.A.CaL, 75 F.2d 30, cer¬ 
tiorari denied Purity Inv. Co. v. 
McLaughlin. 55 S.Ct. 834, 295 U.S. 
753, 79 L.Ed. 1697—Cem Securi¬ 
ties Corporation v. C. I. R., C.C.A., 
72 P.2d 295, certiorari denied 55 
S.Ct. 143, 293 U.S. 613, 79 L.Ed. 702 
—Shreveport Producing & Refining 
Co. V. C. I. R.. C.C.A., 71 F.2d 972, 
certiorari denied 55 S.Ct. 148, 293 

U. S. 616, 79 LEd. 705—Brandon 
Corporation v. C. I. R., C.C.A., 71 F. 
2d 762—May Oil Burner Corpora¬ 
tion V. C. I. R., C.C.A., 71 P.2d 644 
—Athol Mfg. Co. V. C. I. R., C.C. 
A., 54 P.2d 230—J. M. Smucker Co. 

V. Keystone Stores Corporation, D. 
C.Pa., 12 P.Supp. 286, affirmed, C. 
C.A., Franklin v, U. S., 83 F.2d 1010. 

Successor corporation's right to de¬ 
duction of loss from amortization 
of debt discount and expenses, see 
supra § 291. 

Domestication 

Where a new corporation comes 
into being in a state by the domesti¬ 
cation therein of a corporation in¬ 
corporated in another state, it may 
not claim the benefit of a loss sus¬ 
tained by its predecessor, even 
though the new corporation had the 
same economic interest, was owned 
and operated by the same individuals, 
and had the same privileges, powers, 
and capital structure as the old cor¬ 
poration.—General Finance Co. of 
Philadelphia, Pa. v. C. I. R., C.C.A., 
85 P.2d 846. 

56. U.S.—Industrial Cotton Mills 
Co. V. C. I. R., C.C.A., 61 P.2d 291. 

57. U.S.—Joseph Bichelberger & Co. 
V. C. I. R., C.C.A.Pla., 88 F.2d 874 

58. U.S.—Messenger 'Corporation v. 
Smith, aC-A-Ind., 136 P.2d 172. 

59. U.S.—Magruder v. Safe Deposit 
& Trust Co. of Baltimore, C.C.A 
Md., 121 F.2d 981. 
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Bank or trust company 

Under the Revenue Act of 1934 § 
117 (d), exempting from the limita¬ 
tion on capital losses deductible, a 
bank or trust company, a '‘substan¬ 
tial’" part of whose business is the 
receipt of deposits, the word “sub¬ 
stantial" is used in a relative, rather 
than in an arbitrary, sense and re¬ 
quires that the company claiming the 
exemption carry on a banking busi¬ 
ness as a material part of its activi¬ 
ties.—Magruder v. Safe Deposit & 
Trust Co. of Baltimore, supra. 
British corporation 

Under statute providing for deduc¬ 
tion from gross income from sources 
within the United States of ratable 
part of losses, trust company char¬ 
tered under British laws was entitled 
to deduct from gross income for in¬ 
come tax purposes a ratable part of 
home office general expenses.—Third 
Scottish American Trust Co. v. U. S., 
Ct.Cl., 37 F.Supp. 279. 

60. U.S.—^Anderson v. Wilson, N.T., 
53 S.Ct 417, 289 U.S. 20, 77 L.Ed. 
1004—Grey v. C. I. R., C.C.A., 118 
F.2d 153, 141 A.L.R. 1113—Rath- 
borne V. C. I. R., C.C.A.La., 103 F. 
2d 301—Busch v. C. I. R., C C.A. 
Fla., 50 F.2d 800—Abell v, Tait, C. 
C.A.Md., 30 F.2d 54, certiorari de¬ 
nied 49 S.Ct 346, 279 U.S. 849, 73 
L.Ed. 993—Baltzell v. Mitchell, C. 
C.A.Mass., 3 P.2d 428, certiorari 
denied Baltzell v. Mitchell, 45 S.Ct 
510, 268 U.S. 690, 69 L.Ed. 1159, 
and Weld v. Mitchell, 45 S.Ct 510, 
268 U.S. 690, 69 LEd. 1159—Brig¬ 
ham V. U. S., D.C.Mass., 38 P.Supp. 
625, appeal dismissed U. S. v. Brig¬ 
ham, 122 P.2d 792—Bolster v. U. 
S.. D.C.Mass., 38 P.Supp. 625, ap- 
> peal dismissed U. S. v. Bolster, 122 
F.2d 791. 

Net loss 

Under statute defining net loss as 
^xcess of deductions allowed to in- 
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where a will created a residuary trust, a loss re¬ 
sulting from the executor's sale of part of the es¬ 
tate is deductible from the trust estate income.^^ 
However, where the terms of the will vest title to 
property in the residuary legatees and not in the 
executors as trustees, and merely give the execu¬ 
tors a power of sale^ the legatees, and not the ex¬ 
ecutors, are entitled to deduct a capital loss sus¬ 
tained on sale of the real property by the execu- 
tors.^2 So, also, where an endowment trust pro¬ 
vided that income not used for replacement and 
repairs of buildings constituting the corpus of a 
testamentary trust should be paid each year to the 
beneficiary of the testamentary trust, the cost of 
replacing equipment in buildings, although borne 
by the endowment trust, constitutes a deductible 
loss to the beneficiary.^^ 

A trustee who is personally liable for payment 
of obligations of the trust may deduct a loss re¬ 
sulting from failure to secure reimbursement from 
the trust of his payment of the obligations.®^ Loss¬ 
es on sale of property transferred in trust, but sub¬ 
sequently withdrawn, are deductible from the per¬ 
sonal income of the donor.®® The settlor of an ir¬ 
revocable trust who advances to the trustee an 
amount necessary to pay an assessment levied 
against stock held by the trust estate cannot claim 
that she is the one who has suffered the loss since 
her advance must be regarded as a voluntary con¬ 
tribution.®® 

§ 335. - Insurance Companies 

An insurance company claiming a loss must establish 
its status as a company of the type authorized by the 
statute to assert such loss. 

dividuals and corporations over grross 
income, trust estate’s net loss must 
be computed the same as that of in¬ 
dividual taxpayer and may not in¬ 
clude additional deduction of amount 
of income currently distributable to 
beneficiaries allowed by another sec¬ 
tion of statute.—U. S. v. First Nat. 

Bank, C.C.A.IIL, 90 F.2d 691, certio¬ 
rari denied First Nat. Bank v. U. S., 

68 S.Ct. 284, 302 U.S. 757, 82 L.Ed. 

585 . 

61. U.S.—^Anderson v. Wilson, N.T., 

53 S.Ct. 417, 289 U.S, 20, 77 L.Ed. 

1004. 

62. U.S.—Arrott v. 

Pa., 92 F.2d 773. 

63. U.S.—Frick v. 

Pa., 129 F.2d 148. 

64. U.S.—^Hamlen v. Welch, 

Mass., 116 F.2d 413. 

65. U.S.—Stoddard v. 

Conn., 22 F.2d 184. 

Beposlt of other property 
A donor could sell stock withdrawn 
from trust with beneficiary’s consent 

47 C.J.S.-32 


In order to claim a deduction for losses allowed 
insurance companies of a certain kind, the taxpay¬ 
er must establish its status as such a company, as 
in the case of a provision for losses of ‘'mutual in¬ 
surance companies.”®^ Under the Revenue Act of 
1918 § 234 (a) (10), permitting deduction, as a 
loss, of sums “paid" on policy contracts, insurance 
companies are entitled to deduct policy losses paid 
or accrued within the year.®® 

§ 336. - Partnerships • 

In computing net income a partnership as an entity 
filing a return of income is entitled to a deduction of 
fosses actually suffered by it, and individual partners pay¬ 
ing a tax may deduct their proportionate share of such 
losses or offset it against like personal gains, or offset 
personal losses against like partnership gains. 

A partnership as a business entity filing a return 
of income is entitled to a deduction of losses suf¬ 
fered by it to the extent permitted by applicable- 
law, even though only individual partners pay any 
tax,®® and an individual partner filing a return may 
claim a deduction for his proportionate share of the 
loss suffered by the partnership,'^® provided such 
loss is an actual, certain one.'^i However, in ac¬ 
cordance with the general rule that only the tax¬ 
payer suffering a loss may claim the deduction, a 
partnership cannot be said to have suffered a loss 
with respect to money voluntarily paid in settlement 
of the individual obligations of one of the part¬ 
ners, incurred prior to the time the partnership was 
organized,'^^ and a partnership cannot deduct a loss 
personally assumed, and paid by a partner by cor¬ 
respondingly reducing his capital interest, and de¬ 
ducted in his personal income tax return.'^® 

69. U.S.—Neuberger v. C. 1. H., 61: 
S.Ct. 97, 311 U.S. SS, 85 Li.Bd. 68. 

70. U.S.—Mosbacher v. U. S, 61 S*. 
Ct. 167, 311 U.S. 619, 85 L.Ed, 393, 
reversing 30 F.Supp. 70S, con¬ 
formed to, Ct.Cl., 36 F.Supp. 904. 

Loan of partnership interest 
Where, as a transaction for profit, 
taxpayer lends his share in part¬ 
nership to another under an agree¬ 
ment to bear a proportionate part of 
the capital losses, a sum paid out in 
settlement of an undisclosed partner¬ 
ship liability is not a voluntary pay¬ 
ment of a loss sustained by another 
but is a payment of a liability aris¬ 
ing out of the transaction deductible 
as a loss.—Mitchell v. C. I. R., C- 
C.A., 99 F.2d 778. 

71. U S.—Haviland v. Edwards, D.. 
C.NT., 15 F.2d 445, affirmed, C.C.A., 
20 F.2d 905. 

U.S.—White V. C. I. R., C.C.A., 61 
F.2d 726. 

73. U.S.—Lederer v, Parrish, C.C.A~ 
Pa.. 16 F.2d 928. 


Heiner, C.C.A. 
Driscoll, C.C.A. 

C.C.A. 
Eaton, D.C. 


and deduct losses for income tax pur¬ 
poses, notwithstanding donor there¬ 
after deposited new stock in trust, 
where deposit was not obligatory 
but in exercise of privilege under 
trust agreement; in determining de¬ 
ductible loss donor’s transactions in 
the stock commenced with his orig¬ 
inal purchase and closed with their 
sale, and were not confined to time 
between withdrawal and sale.—C. L 
R. V. Bacher, C.C.A., 102 F.2d 500. 

66. U.S.—Balch V. C. I. R., C.C.A., 
129 F.2d 472. 

67. U.S.—Mutual Fire Ins. Co. of 
Germantown v. U. S., C.C.A.Pa., 
142 F.2d 344, certiorari denied 65 
S.Ct. 65, '323 U’S. 729, *89 L.Ed. 585. 

68. U.S.—Ocean Accident & Guaran¬ 
tee Corporation v. C. I. R., C.C.A., 
47 P.2d 582. 

Estimated, liability by reason of 
accident or injury covered by policy 
constituted "accrued loss” deductible 
in computing net income.—Ocean 
Accident & Guarantee Corporation v. 
C. I. R., supra. 
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Under the Revenue Act of 1932 § 23 (r) (1), 
permitting a taxpayer to deduct losses from the 
sale or exchange of noncapital assets to the extent 
of the gains from such sales or exchanges, losses in 
partnership transactions may be applied against 
partnership gains in like transactions."'^ Such stat¬ 
ute does not preclude a partner from setting off 
against his share of gains from identical, though 
distinct partnership dealings, losses sustained in an 
individual capacity from sales or exchanges,and 
he may also offset against profits realized individu¬ 
ally his share of the losses of the same nature sus¬ 
tained by a partnership of which he was a mem¬ 
ber.’^® Likewise, under a provision of the Reve¬ 
nue Act of 1936 § 23 (g), an individual gambling 
loss may be set off against a partner’s share of 
gambling gains made by the partnership.'^'^ 

While a business relationship may be such as not 
to amount to a partnership, so as to permit a tax¬ 


payer to deduct the full amount of losses incurred 
in a transaction, rather than a share thereof as a 
partner,"S a person operating security trading ac¬ 
counts together with others under an agreement to 
share profits and losses is engaged in a “joint ven¬ 
ture” included in the definition of “partnership” in 
the Revenue Act of 1932 § 1111 (a) (3), substan¬ 
tially incorporated in the Internal Revenue Code, 
26 U.S.C.A. § 3797 (a) (2), with respect to his 
right to offset personal losses against partnership 
gain.*^^ A retiring partner may claim a deductible 
capital loss arising from a sale of his coownership 
interest in specific partnership assets at a price less 

than its value.^0 

§ 337. Year or Period in Which Deductible 

Losses are generally deductible only in the year 
they are sustained, unless otherwise provided by statute. 

As a general rule, losses are deductible only in 
the year in which they are sustained,Si as deter- 


74. U.S.—Neubergrer v. C. I. R., 61 S. 
Ct. 97. 311 U.S. S3, 85 L.Ed. 58. 

75. U.S.—Neuberger v. C. I. R., su¬ 
pra—Central Hanover Bank & 

Trust Co. V. U. S., Ct.CL, 35 F. 
Supp. 764. 

A contrary rule was followed in in¬ 
ferior federal courts prior to deci¬ 
sion on the question by the supreme 
court-—Johnston v. C. I. R., C.C.A., 
86 F.2d 732, certiorari denied 57 S. 
Ct. 784, 301 U.S. 683, SI L.Ed. 1341— 
Klingenstem v. U. S., Ct.Cl., 18 F. 
Supp. 1015, certiorari denied 58 S.Ct. 
37, 302 U.S. 716, 82 L Ed. 553. 
Computation of deduction 

Where the board of tax appeals 
expressly found the amount of part¬ 
nership g-ains and the proportions in 
which individual partner was to 
share in profits, losses sustained by 
partner m an individual capacity 
could be deducted as against conten¬ 
tion that deduction could not be al¬ 
lowed because partner hadl suggested 
no way to calculate it properly or to 
import items of gross income from 
partnership informational return.— 
Neuberger v. C. 1. R., 61 S.Ct. 97, 311 
U.S. 83. 85 L.Ed. 58. 

76. U.S.—Mosbacher v. U. S., 61 S. 
Ct. 167, 311 U.S. 619, 85 L.Ed. 393, 
conformed to, Ct.Cl., 36 F.Supp. 
904. 

77. U S.—Jennings v. C. I. R., C.C. 
A.Tex., 110 F.2d 945. certiorari de¬ 
nied Helvering v. Jennings, 61 S. 
Ct. 169, 311 U.S. 704, 85 L Ed. 457. 

78. US.—Avent v. C. I. R., C.C.A. 
Ala., 76 F.2d 386. 

79. U.S.—Winmill v. C. I R., C.C.A., 
93 F.2d 494, reversed on other 
grounds 59 S.Ct. 45, 305 U.S. 79, 83 
L.Ed. 52. 

80. U.S.—McClellan v. C. 1. R.. C.C. 
A., 117 F-2d 988—Stilgenbaur v. 


U. S., aC.A.Ca]., 115 F.2d 283— 
Williams v. McGowan, D.C.N'.T., 
58 F.Supp. 692, reversed on other 
grounds C.C.A., 152 F.2d 570—City 
Bank Farmers Trust Co. v. U. S., 
47 F.Supp. 98, 97 Ct.Cl. 296—City 
Bank Farmers Trust Co. v. U. S., 
47 F.Supp. 105, 97 Ct.Cl. 310. 

Percentage of loss recognized 
Transfer of taxpayer’s interest in 
partnership property to copartner in 
consideration of transferee’s agree¬ 
ment to pay balance on note which 
was joint indebtedness of taxpayer, 
transferee, and another was not an 
abandonment of taxpayer's interest in 
partnership property, but a “sale or 
exchange” thereof within section of 
Revenue Act fixing- percentage of loss 
recognized on sale or exchange of a 
capital asset to be taken into account 
in computing net income.—Collin v. 
U. S., D.C.Ohio, 57 F.Supp. 217. 

81. U.S.—^Heiner v. Mellon, Pa., 58 
S.Ct. 926, 304 U.S. 271, 82 L.Ed. 
1337—U. S. Cartridge Co. v. U. S., 
Ct.Cl.. 52 S.Ct. 243, 284 U.S. 511, 76 
L.Ed. 431—New York Life Ins Co. 

V. Edwards, 46 S.Ct. 436, 271 U.S. 
109, 70 L.Ed. 859—Reading Co. v. 
C. I. R., C.C.A., 132 F.2d 306, cer¬ 
tiorari denied 63 S.Ct. 854, 318 U. 
S. 778, 87 L.Ed. 1146—Nelson v. 
U. S., aC.A.Mmn., 131 F.2d 301— 
Burden v. C. I. R., C.C.A., 106 F.2d 
207—Jenkins v, Bitgood, C.C.A. 
Conn., 101 F.2d 17, certiorari de¬ 
nied 59 S.Ct. 1033, 307 US. 636, S3 
L.Ed. 1518, motion denied 60 S.Ct 
257, 308 U.S. 638, 84 L.Ed. 50—Hel¬ 
vering V. Obici, C.C.A., 97 F.2d 431, 
affirmed 59 S.Ct. 260, 305 U.S. 468, 
S3 L.Ed. 292—^Dayton Co. v. C. I. 
R., C.C.A., 90 F.2d 767-^Niagara 
Share Corporation of Maryland v. 
C. I. R., C.C.A., 82 F.2d 208—Ma¬ 
rine Transport Co. v. C. I. R., C.C. 
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A. Ala., 77 F.2d 177—Go wen v. C. I. 
R., CC.A., 65 F.2d 923, certiorari 
denied 54 S.Ct. 123, 290 U.S. 687, 
78 L.Ed. 592—Coalinga-Mohawk 
Oil Co. V. C. I. R.. C.C.A., 64 F.2d 
262, certiorari denied 54 S.Ct. 54, 
290 U.S. 637, 78 L.Ed. 553—Eckert 
V. C. I. R., C.C.A., 42 F.2d 158, af¬ 
firmed 51 S.Ct 373, 283 U S. 140, 
75 L.Ed. 911—Volker v. U. S.. DC 
Mo, 40 F.2d 697—U. S. v. Royal 
Indemnity Co., D.C Ky., 21 P 2d 65 
—Franklin Pioneer Corp. v. Glenn, 
D C.Ky.. 61 F.Supp. 422—Langdon- 
Warren Mines v. Reynolds, D.C. 
Minn., 52 F.Supp. 512—Gregory v. 
Kelly, D C.N.J , 40 F Supp. 142— 
American Smelting & Refining Co. 
V. U. S.. D.C.N.J., 39 FSiipp. 334. 
reversed on otVr grounds. C.C.A., 
130 P.2d 883—Old Merchants Nat 
Bank & Trust Co. of Battle Creek 
V. U. S., D.C.Mich., 36 F.Supp. 961, 
affirmed, C.C.A., Old-Merchants 
Nat Bank & Trust Co. of Battle 
Creek v. U. S., 117 F.2d 73 7—New¬ 
port Co. v. U. S., D.C.Wis, 34 F. 
Supp. 588—Saylor Electric & Man¬ 
ufacturing Co. v. U. S., D.C.Mich., 
33 F.Supp. 310—Federal Export 
Corporation v. U. S., Ct Cl , 25 P. 
Supp. 109, certiorari denied 60 S. 
Ct 120, 308 U.S. 590, 84 L.Ed 494 
—^Hanna v. Routzahn, D.C.Ohio, 16 
F.Supp. 28. 

Mich.—Petition of Ptolemy, 276 N.W. 
476, 282 Mich. 353. 

Property exchanged for stock 
U.S.—Louangel Holding Corporation 
V. Anderson, D.C.N.Y., 9 P Supp. 
i550. 

In computing inventory for a par¬ 
ticular year, deductions based on 
estimated losses due to shrinkage 
and breakage and resulting from 
changes in conditions covering aP 
leged losses sustained after the ex- 
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mined by a practical, not a legal, test,^^ a tax¬ 
payer claiming the deduction in another year must 
be able to point to an applicable statute and show 
that he comes within its terms.^^ The taxpaj^er 
should determine in the first instance the tax year 
in which a loss was sustained, and the deduction 
should be allowed unless he was clearly unreason¬ 
able and unfair in making his decision.S4 30 the 
taxpayer may select that year for deduction in 
which a reasonable person would have said that the 
loss occurred, even though the event proved him 
wrong but if the deduction is postponed to a 
year to which no -one could reasonably defer the 
loss, the privilege is lost, however honest his ac¬ 
tion.A loss realized in a taxable year may not 
be deducted in that 3 ^ear if it was deducted, right¬ 
fully or erroneously, in a prior year.S7 

A loss partly sustained in one year and partly in 
another is not deductible within the initial year 
where the taxpayer did not complete the transac¬ 
tion within the year and unmistakably determine the 
loss.^^ 

§ 338. - Accounting Methods 

In the case of returns made on a cash basis, losses 
are deductible in the taxable period in which they are 


paid in cash, and in the case of returns on an accrual 
basis losses are sustained in the year in which they be¬ 
come reasonably certain in fact and amount, although a 
contemplated definite loss may sometimes be anticipated 
by amortization over the life of the transaction. 

A taxpayer who keeps his books and reports his 
income on a cash receipts and disbursements basis 
may and should deduct losses in the taxable period 
in which they are paid^^ in cash.90 The mere giv¬ 
ing of the taxpayer’s own note is not the equivalent 
of payment in cash so as to permit deduction in the 
year the note is given rather than in the year the 
note is paid;^^ but it has been held that the fact 
that the taxpayer borrowed money with which to 
pay a loss does not postpone his right to deduct 
the loss until the payment of the loan.^^^ 

Where books are kept on an accrual basis, losses 
are generally deductible in the year they are suf- 
fered,^2 and they will be regarded as sustained with¬ 
in the year if reasonably certain in fact, and de¬ 
terminable in amount, even though the exact 
amount has not been precisely ascertained;^^ but 
a deduction of a loss as accrued within the year 
may not be claimed where the loss is merely con¬ 
tingent and there is no certainty of ultimate liabil¬ 
ity and loss.^5 Where a transaction contemplates 
a loss definite in amount and date, and where the 


piration of the year are not deducti¬ 
ble.—Industrial Lumber Co. v. C. I. 
R., C.C.A., 58 F.2d 123. 

82. U.S.—Burnet v. Huff, 5‘3 S.Ct. 
330, 2SS U.S. 156, 77 L.Ed. 670, 
conformed to, C.C.A., Huff v. C. I. 
R., 97 P.2d 1005—Lucas v. Amer¬ 
ican Code Co., 50 S.Ct. 202, 2S0 
U.S. 445, 74 L.Ed. ‘538, 67 A.L.R. 
1010—Nelson v. U. S., C.C.A.Minn., 
131 F.2d 301—Boston Consol. Gas 
Co. V. C. L R., C.C.A., 128 P.2d 473 
—Bickerstaff v. C. I. R., C.C.A.Ga., 
128 F.2d 366—Glenn v. Louisville 
Trust Co., C.C.A.Ky., 124 F.2d 418 
—Bartlett v. C. I. R., C C A., 114 F. 
2d 634—C. I. R. V. Winthrop, C.C. 
A., 98 F.2d 74—Brown v. C. I. R., 
C.C.A., 9-4 F 2d 101—Forbes v. C. I. 
R., C.C.A., 62 P.2d 571—Denman v. 
Brumback. C.C.A.Ohio, 58 F.2d 128 
—Ewing Thomas Converting Co. v. 
McCaughn, C.C.A.Pa., 43 F.2d 503, 
certiorari denied 51 S.Ct. 181, 282 

U. S. 897, 75 L.Ed. 790—Munkwitz 

V. U. S., DC.Wis., 4'5 F.Supp. 658, 

affirmed, C.C. A., 135 F.2d 7'32— 

Gregory v. Kelly, D.C.N.J., 40 F. 
Supp. 142—Brooks v. U. S, D.C. 
Pa., 32 F.Supp. 158. 

83. U.S.—New Colonial Ice Co. v. 
Helvering, 54 S.Ct. 788, 292 U.S. 
435, 78 L.Ed. 1348. 

Statutes authorizing deduction of 
losses in previous or subsequent 
* years see infra § ’344. 

84. U.S.—Rhodes v. C. I. R., C.C.A., 
100 P.2d 966. 


Taxpayer ought not to be penal¬ 
ized for deferring claim for deduc¬ 
tions on account of losses until he 
has in good faith resorted to reason¬ 
able measures for avoiding or mini¬ 
mizing threatened loss.—Douglas 
County Light & Water Co. v. C. I. 
R., C.C.A., 43 P.2d 904. 

85. U.S.—Curtis v. Helvering, C.C. 
A., 110 F.2d 1014. 

Ordinary business judgment 

To authorize disallowance of de¬ 
ductions for losses sustained, subse¬ 
quent events showing taxpayer to 
have been wrong in determining 
when loss was sustained must have 
been ascertainable by the exercise of 
ordinary business care and judgment 
when income tax return was made. 
—Rhodes v. C. I. R., C.C.A., 100 F. 
2d 966. 

86. U.S.—Curtis v. Helvering, C.C. 
A., 110 F.2d 1014. 

87, U.S.—Comar Oil Co. v. Helver- 
ing, C.C.A., 107 F.2d 709. 

88. U.S.—Ewmg Thomas Converting 
Co. V. McCaughn, C.C.A.Pa., 43 F. 
2d 503, certiorari denied '51 S.Ct. 
181, 282 U.S. 897, 75 L.Ed. 790. 

89, U.S,—Edward R. Bacon Grain 
Co. V. Reinecke, D.C.Ill., 26 F.2d 
705, affirmed, C.C.A., '54 P.2d 1078. 

90, U.S.—Eckert v. Burnet, *51 S.Ct. 
373, 28'3 U.S. 140, 75 L.Ed. Oil- 
Insurance Finance Corporation v. 
O. I. R., C.C.A., 84 F.2d 382—Meni- 
han V. C. I. R., C.C.A., 79 F.2d 304, 
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certiorari denied 56 S.Ct. 368, 296 

U. S. 651, 80 L.Ed. 463—Rhode Is¬ 
land Hospital Trust Cx v. Page, 
D.C R1, 14 F.Supp. 481, affirmed, 
C.C.A., Page v. Rhode Island Hos¬ 
pital Trust Co., 88 P.2d 192, 121 
A.L.R. 693—McManus v. Eaton, D. 
C.Conn., 7 F.Supp. 380. 

Installment purchase 

Where taxpayer who filed his tax 
returns on a cash basis purchased 
stock and agreed to pay therefor in 
installments, taxpayer could not take 
his entire loss on the purchase in 
year in which stock became worth¬ 
less, but was required to claim de¬ 
ductions in years in which he actual¬ 
ly paid out cash on account there¬ 
of.—Tams V. U. S., D.aW.Va., 33 P. 
Supp. '764. 

91. U.S—Helvering v. Price, 60 S. 
Ct. 673, '309 U.S. 409, 84 L Ed. 836 
—Page V. Rhode Island Hospital 
Trust Co., C.C.A.R.I., 88 F.2d 192, 
121 A.L.R. 693. 

92. U.S.—Humphrey v. C. I. R., C. 
C.A., 91 P.2d 155—Crain v. C. I. 
R., C.C.A., 75 P.2d 962. 

93. U.S.—Hemer v. Mellon, >58 S. 
Ct. 926, 304 U.S. 271, 82 L.Ed. 1337 
—C. I. R. V. Security 'Flour Mills 
Co., 125 F2d 165, affirmed 64 S. 
Ct. 595, '321 U.S. 281, 88 L.Ed. 725. 

94. U.S.—Frost Lumber Industries 

V. C. I. R., C.'C.A.La., 128 F.2d 693. 

95. U.S.—Hall V. U. S., C.C.A.Tex., 
47 F.2d 127—Central Power Co. t. 
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taxpayer’s books are kept on tbe accrual basis, its 
final disbursement may be anticipated by amorti¬ 
zation over tbe life of tlie transaction.^® 

§ 339. -- Ascertainment and Establish¬ 

ment of Fact of Loss in General 

A loss generally is deductible in the taxable year in 
which it is realized or reasonably certain in fact and as¬ 
certainable In amount, as evidenced by a definite oc¬ 
currence or certain identifiable event, such as worthless¬ 
ness or final disposition of property, even though there 
exists the possibility of an eventual partial recoupment. 

As a general rule, to permit deduction of a loss 
during a particular yezi, the taxpayer must estab¬ 
lish that the loss was realized or reasonably cer¬ 
tain in fact and ascertainable in amount during that 
year.^*^ In certain circumstances, however, losses 
may be deducted before they are absolutely re¬ 
alized, where they are so reasonably certain in 
fact and ascertainable in amount as to justify their 
deduction,^ S and it has been held that an ascertain¬ 


able loss will not be postponed to some indefinite 
period to determine more precisely whether the 
final outcome of a period or a given transaction will 
be a loss or a gain.^^ 

Ordinarily a loss may, and should, be regarded 
as sustained in any given year, if within that year 
there is some definite occurrence^ or certain identi¬ 
fiable event by which the fact of loss, and its rea¬ 
sonable certainty of amount, is clearly evidenced,^ 
as in the case of establishment within the year of 
total worthlessness or final disposition of property 
by sale, exchange,^ or physical destruction,^ or oc¬ 
currence within the year of bankruptcy, voluntary 
liquidation, actual cessation in the conduct of busi¬ 
ness, or the like, as a result of which all reasonable 
hope and expectation of even a partial return of 
capital is gone, as discussed infra § 343. So a loss 
is deemed to have been suffered during the taxa¬ 
ble year that the value of an asset becomes finally 
extinct® and the taxpayer has received from the 


U, S., 44 GP'.Supp. 596, 96 CtCl. 
228—Malleable Iron Range Co. v. 

U. S., 62 Ct.CI. 425, remanded 47 
S.Ct. 570, 273 U.S. 674, 71 R.Ed. 
83*3. 

&S. U.S.—American Smelting- & Re¬ 
fining Co. V. U. S., D.C.N.J., 39 F. 
Supp. 334, reversed on other 
grounds, O.C.A., 130 F.2d SS3. 

97. U.S.—Harriss v. O. I. R., C.C. 

A., 143 F.2d 279—^Becker v. An¬ 
heuser-Busch, Inc., C.C.A.MO., 120 
F.2d 403, certiorari denied An¬ 
heuser-Busch, Inc., V. Becker, 62 
S.Ct. ID'S. '314 U.S. -625, S6 UEd. 
502—Morton v. C. I. R., C.C.A., 
104 F.2d 53*4—Schwartz v. U. S., 
aC.A.Fla., 84 F.2d 637—P. C. Tom- 
son & Co. V. C. I. R, C.C.A., !S2 F. 
2d 398—Clark Dredging Co. v. C. I. 

R. , C.C.A.Tex., 63 F.2d 52'7—Pugh 

V. C. I. R, C.C.A., 49 F.2d 76, cer¬ 
tiorari denied Pugh v. Burnet, 52 

S. Ct. 22, 284 U.S, 642, 76 L.Ed. 

546—Columbus Plate & Window 
Glass Co. V. Miller, D.C.Ohio, 38 F. 
2d 509—^Langdon-Warren Mines v. 
Reynolds, D.C.Minn., 52 P.Supp. 
-512—^Central Power Co. v. U. S., 44 
P.Supp. 596, 96 CtCl, 228—Air- 

Way Electric Appliance Corpora¬ 
tion V. Guitteau, D.C.Ohio, 29 F. 
Supp. 379, reversed on other 
grounds 123 F.2d 20~Kelley v. U. 
S., D.C.Mass., 27 P.Supp. 570—Fed¬ 
eral Export Corporation v. U. S., 
Ct.Cl., 25 P.Supp. 109, certiorari 
denied 60 S.Ct. 120, .308 U.S. 590, 
84 L.Ed. 494. 

9S. U.S.—^Lucas V. American Code 
Co., '50 S.Ct. 202, 280 U.S. 445, 74 
L.Ed. 538, 67 A.L.R. 1010—Frost 
Lumber Industries v. C. I. R., C.C. 
A.La., 128 F.3d 693—BickerstafC v. 
C. 1. R.. C.aA.Ga,, 128 F.2d 366— 
Helvering v, Nebraska Bridge 


Supply & Lumber Co., C.C.A., 115 
F.3d 288, reversed on other 
grounds 61 S.Ct. 827, '312 U.S. 666, 
85 L,Ed. 1111, rehearing denied 61 
S.Ct 939, 31'3 U.S. 598, 85 L.Ed. 
1551, and 61 S.Qt 1094, 313 U.S. 
599, '85 L.Ed. 1551—Central Power 
Co. V. U. S., 44 P.Supp. 596, 96 Ct 
Cl. 228. 

99. U.S.—Burnet v. Sanford & 

Brooks Co., 51 S.Ct 150, 282 U.S. 
359, 75 L.Ed, 383—G. B. Employees 
Securities Corporation v. Manning, 
D,C.N.J., 42 P.Supp. 657, reversed 
on other grounds, C.'C.A., 137 F.2d 
637. 

1. U.S.—Shoolman v. C. I. R., C.C. 
A., 108 F.2d 987, certiorari denied 
60 S.Ct 1080, 310 U.S. '6'37, 84 L. 
Ed. 1406. 

2. U.S.—Champlain Coach Lines v. 
C. I. R., C.C,A., 1'38 F.2d 904—Cas¬ 
satt- V. C. I. R., C.C.A., 137 F.2d 
'745—BickerstafC v. C. I. R., C.C.A. 
Ga., 128 F.2d SSS—^Esperson v. C. 
I. R., C.C.A.Tex., 127 F.2d 370— 
Keeney v. C. I. R., C.C.A., 116 F.2d 
401—^A. R. Jones Oil & Operating 
Co. V. C. I. R., C.C.A,, 114 P.2d 
642—Morton v. C, I. R., C.C.A., 112 
F.2d 320—Rhodes v. C. I. R., C.C. 
A., 100 P.2d 966—Sabath v. C. I. 
R., C.C.A., 100 F.2d 569—Tiscornia 
V. C. I. R., C.C.A., 95 P.2d 678— 
Brown v. U. S., C.C.A.Pa., 95 F.2d 
487—Dresser v. U. S., CtCl., i5'5 P. 
2d 499, certiorari denied 53 S.Ct 
85, 287 U.S. .635, 77 L.Ed. 550— 
C. I. R. V. Brown, C.C.A., 54 P.2d 
563, certiorari denied Burnet v. 
Brown, 52 S.Ct 639, 286 U.S. 556, 
76 L.Ed. 1291—Franklin Pioneer 
Corp. V. Glenn, D.C.Ky., 61 F.Supp. 
422—Virginia Electric & Power 
Co. V. Early, D.C.Va., 52 F.Supp, 
•835—Brooks v. U. S., D.C.Pa., '32 
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P.Supp. 158—Perkins v. Thomas, 
D.C.Tex., 15 F.Supp. 356, reversed 
on other grounds, C.C.A., 86 F.2d 
954, affirmed 57 S.Ct 911, '301 U.S. 
655, rSl L.Ed. 1324. 

Closed transaction fixed by identifi¬ 
able event see supra § 282. 
PinaxLCial conditioxL 
Although a taxpayers financial 
condition may be no different on day 
when loss was ascertained than on 
day immediately preceding, yet a 
loss previously suffered but not tak¬ 
en has during that Interval been 
finally taken and as a matter of law 
becomes a “deductible loss” where 
fixed by an identifiable event— 
Courier Journal Job Printing Co. v. 
Glenn, D.C.Ky., '37 P.Supp. 55, af¬ 
firmed, C.C.A., Glenn v. Courier- 
Journal Job Printing Co., 127 F.2d 
820. 

Credit for spoiled merchandise 
A seller’s loss by crediting the 
buyer in a subsequent year for the 
price of spoiled merchandise should 
be deducted in the subsequent year. 
—Henningsen Produce Co. v. G. I. 
R., 37 F.2d 821, 59 App.D.C. 191. 

3. U.S.—U. S. V. Sentinel Oil Co., 
C.C.A.CaL, 109 F.2d 854, certiorari 
denied Sentinel Oil Co. v. U. S., 60 
S.Ct 1095, 310 U.S. 645, 84 L.Ed. 
1412—Shoolman v. C. I. R., C.C. 
A., 108 P.2d 987, certiorari denied 
.60 S.Ct 1080, 310 U.S. 637, 84 L. 
Ed. 1406—Johnson, Drake & Piper 
v. Helvering, C.C.A., 69 F.2d 151, 
certiorari denied 54 S.Ct. 860, 292 
U.S. 650, 78 L.Ed. 1500—Franklin 
Pioneer Corp. v. Glenn, D.C.Ky., 
61 F.Supp. 422. 

4. U.S.—Dayton Co. v. C. I. R., C.C. 
A., ‘90 F.2d 767. 

5. U.S.—Industrial Rayon Corpora- 
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property all that it is possible for him to receive.® 
It has been held, however, that a loss is deductible 
in the 3 "ear in which it becomes fixed and certain 
€ven though the possibility exists of an eventual 
recoupment of a part thereof,*^ so that a physical 
loss resulting in a fixed amount of damages should 
not be deferred until subsequent events indicate 
whether or not recovery may be had from other 
persons for a part of the loss.® 

A loss occasioned by a breach of contract is not 
deductible in the year of the breach rather than the 
year in which liability is finally established,^ except 
under special circumstances where the contract is 
to be performed within a comparatively short pe¬ 
riod and where within the year there is a definite 
admission of liability, negotiations for settlement 
are begun, and a reasonable estimate of the amount 
of the loss is accrued on the books.^® Ordinarily, 
the fact that a loss is paid in borrowed money does 
not have the effect of changing the date on which 
the loss was sustained from the year of the loss to 
the year in which the borrowed money was re¬ 
paid,but where notes are given in settlement of a 
liability constituting a loss, the loss is incurred in 
the year in which the notes are paid, not the year 
in which given, and the fact that collateral is given 
for the notes does not constitute a payment in cash 
or its equivalents^ a loss is incurred in the year 
in which property is foreclosed, not in the year in 
which purchase money notes are subsequently 

paid.S3 

tion V. C. I. K., C.C.A., 94 F,2d 38'3 
—Brown v. C. I, R., C.'C.A., 94 F. 

2d 101. 

-6. U.S.—Morton v. C. I. R., C.C.A., 

112 F.2d 320—^Dresser v. U. S., Ct. 

CL, ‘55 F,2d 499, certiorari denied 
53 S.Ct 8S, 287 TJ.S. 6'35, 77 L.Ed. 

550—Brooks v. U. S., D.O.Pa., 32 
F.Supp. 168. 

^7. U.S.—U. S. V. S. S. Wliite Dental 

Co., CtCL, 47 S.Ct. 69'8, 274 U.S. 

398, 71 D.Bd. 1120. 

S. U.S.—C. I. R. V. Higrhway Trailer 
Co., C.C.A., 72 F.2d 913, certiorari 
denied Highway Trailer Co. v. C. 1. 

R., 5'5 S.Ct 346, 293 U.S. 626, 79 L. 

Ed. 713, rehearing denied 65 S.Ct. 

'505, 294 U.S. 731, 79 L.Ed. 1261. 

^ 9. U.S.—Lucas v. American Code 
Co., 50 S.Ct 202, 280 U.S. 44-5, 74 
L.Ed. 5'3S, 67 A.L.R. 1010--C. I. R. 

V. American Liberty Oil Co., C.C.A. 

Tex., 127 P.2d 262, certiorari denied 
American Liberty Oil Co. v. C. I. 

R., 63 S.Ct 43, '317 U.S. 648, 87 L. 

Ed. 522. 

Action and judgment see infra § 

342. 

« Oancellatlon of lease 

Where taxpayer's obligation in- 


A lessee required by the lease to construct a 
building which should become the lessor’s property 
on expiration of the lease may apportion the loss 
of the building investment over the rental period, 
and the demolition of existing buildings, under the 
terms of such a lease, constitutes a loss to the lessor 
similarly amortizable over the period of the lease.^® 
A loss 7'esulfing fro^n a fraud ordinarily is de¬ 
ductible in the year in which the fraud occurred and 
the loss therefrom became fixed and certain,^® not¬ 
withstanding the exact amount thereof was not 
ascertained^'^ or the fraud was not discovered^® 
until a later year. However, where an amended 
return could not be filed because of lack of knowl¬ 
edge of the dates of the various acts of embezzle¬ 
ment extending over a period of years, the loss may 
be deducted in the year in which the fraud is dis¬ 
covered and its extent ascertained.^® Where the 
funds embezzled belong to another, the loss occurs 
not in the year of the embezzlement but in the year 
repayment is made to the one from whom the funds 
were embezzled, in the case of fraud by taxpayer’s 
agent,2® or in the year the extent of the loss is 
determined, in the case of embezzlement by the tax¬ 
payer’s partner.21 A loss sustained through the 
unauthorized investment of an agent is deductible in 
the year in which the investment is disavowed and 
the extent of the loss is ascertained.^^ 

§ 340. - Closed Transaction 

A loss is deductible in the year in which the trans¬ 
action is completed and closed and the loss is measurable. 

AppropriatioB 

A loss from embezzlement occurs 
at the time of an appropriation of 
the property and a fraud does not 
result in loss until the year in which 
there is an appropriation of taxpay¬ 
er’s property in pursuance thereof — 
Foley V. C. I. R., C.C.A., 94 F.2d 958, 
certiorari denied '59 S.Ct. 74, two cas¬ 
es, 305 U.S. 615, i83 L.Ed. 392. 

17. U.S.—Burnet v. Huff, 53 S.Ct 
3‘30, 288 U.S. 156, 77 L.Ed. 670, 
conformed to, C.C.A., Huff v. C. I. 
R., 97 F.2d 1005. 

18. U.S.—First Nat. Bank v. Heiner, 
C.C,A.Pa., 66 F.2d 935—Rahr Malt¬ 
ing Co. V. U. S., D.C.Wis., 54 F, 
Supp. 282, affirmed, C.C.A., 145 F. 
2d 867. 

19. U.S.—Boston Consol. Gas Co. v. 
C. I. R.. C.C.A., 128 P.2d 473. 

20. U.S.—John H. Parish & Co. v. 
C. I. R., C.C.A., 31 F.2d 79. 

21. U.S.—Burnet v. Huff, 53 S.Ct 
330, 2'S8 U.S. 156, 77 L.Ed. *670, con¬ 
formed to, C.C.A., Huff V. C. I. R., 

‘ 97 F.2d 1005. 

22. U.S.—Glenn v. Louisville Trust 
. Co., C.O.A.Ky., 124 F.^d 418. 


curred by cancellation of a lease be¬ 
comes fixed and certain within the 
taxable year, the loss is deductible 
in that year even though payment of 
a portion of it is deferred until sub¬ 
sequent years.—Cassatt v. C. I. R., C. 
C.A., 137 F.2d 745. 

10. U.S.—Lucas V. American Code 
Co, Inc., 50 S.Ct 202, 2S0 U.S. 
445, 74 L.Ed. 538—^Ewing Thomas 
Converting Co. v. McCaughn, C.C. 
A.Pa., 43 F.2d 503, certiorari de¬ 
nied 51 S.Ct 181, 282 U.S. 897, 75 
L.Ed. 790. 

11. U.S.—Crain v. C. I. R., C.C.A., 75 
F.2d 962. 

12. U.S.—Helvering v. Price, 60 S. 
Ct 673, 309 U.S. 409, 84 L.Ed. 836 
—^Eckert v. Burnet, 51 S.Ct. '37'3, 
283 U.S. 140, 51 S.Ct 373. 

13. U.S.—Pope V. C. 1. R., C.C.A., 
138 F.2d 1006. 

14. U.S.—719 Fifth Ave. Co. v. U. 
S., CtCL, 6 F.Supp. 909. 

15. U.S.—Continental Illinois Nat. 
Bank & Trust Co. of Chicago v. 
U. S., CtCL, 18 F.Supp. 229. 

16. U.S.—Borden v. C. I. R., C.C. 
A., 101 F.2d 44. 

501 



i 340 


INTERNAL REVENUE 


47 C.J.S. 


As a general rule, a loss is deductible only in 
he year in which the transaction is completed and 
losed and the loss is measurable,but a loss may 
c complete enough for tax deduction within a cer- 
ain year, without the establishment by the taxpayer 
hat there can be no possibility of an eventual re- 
■oupment.-^ An innocent failure to report a profit 
s taxable income would not keep a transaction 
>pen for tax purposes so as to prevent the taxpayer 
rom taking advantage of a loss subsequently sus- 
ained,2S but, where a loss is deducted on the rep- 
•esentation that the transaction is a closed one, the 
axpayer is estopped to claim later that the trans- 
iction was not completed until a later year so as 
o authorize deduction of a further loss relating to 
;uch transaction in the later year.-S 

5 341. - Sale 

A closed and completed sale of property within the 
:axab!e year may establish a loss as having been then 
sustained even though ail technical details of the transac¬ 


tion relating to the sale are not consummated within 
the year. 

Ordinarily a fixed identifiable event permitting 
deduction of a loss as incurred in a particular year 
may occur through a sale of property in such 
year.^"^ W'hile the sale must be completed and 
closed within the tax year, 28 all technical details 
of the transaction relating to the sale need not be 
consummated within that time,29 so that the fact 
that delivery is postponed be^'ond the year of sale 
does not affect the time of deduction for loss where 
the obligation to deliver is so fixed that the loss is 
reasonably certain in fact and ascertainable in 
amount. 2 9 

§ 342. - Action and Judgment 

A loss depending on litigation is not sustained untif 
the year in which the litigation is finally determined. 

A loss which is in litigation is not deductible un¬ 
til final determination of such litigation by judg¬ 
ment or decree,^ ^ or decision on appeal there- 


53. U.S.—Burnet v. Huff. 53 S.Ct. 

330. 2SS U.S. 1'56, 77 L Ed. 670. 
conformed to, C.C.A., Huff v. C. I. 

R, 97 F 2d 1005—jLewellyn v. Elec¬ 
tric Reduction Co., Pa., 48 S.Ct. 63, 
275 U.S 24'3, 72 L.Ed. 262—Pope v. 
C- I. R.. C.C.A., 138 F2d 1006— 
Helvering v. Smith, C.C.A., 132 F. 
2d 965—C. I. R. V. Peterman, C.C. 
A., 118 F.2d 973—Price v. C. I. R., 
CC..\., 106 F.2d 336, reversed on 
other grounds 60 S.Ct. 673, 309 U. 

S. 409, 84 EEd 836—Mitchell v. C. 
I. R., CC.A„ 99 F2d 778—Clark 
Dredging Co. v. C. I. R., C.C.A. 
Tex.. 63 F.2d 527—Henry v. C. I. 
R., C.C.A., 39 F 2d 35S, reversed on 
other grounds 51 S.Ct. 416. 2S'3 U.S. 
229, 75 L Ed. 995—American 
Smelting & R-^^fining Co. v. U. S., 
D.C.N.J., 39 F.Supp. 334, reversed 
on other grounds, C.C.A., 130 F.2d 
SS3—Haxton v. U. S., D.C.X.Y,, 30 
F.Supp. 506—McManus v. Eaton, 
D.C Conn., 7 F.Supp. 380—Leonard 
V. U. S.. Ct Cl, 7 F Supp. 295. 

Closed transaction fixed by identifi¬ 
able event see supra § 282. 
iJontract to sell at loss 
Taxpayer under contract to sell at 
OSS could not deduct estimated loss 
n computing income, where contract 
vas not completed until following 
rear.—Ewing Thomas Converting 
^o. V. McCaughn, C.C.A.Pa., 43 F.2d 
03, certiorari deni'^d 51 S.Ct. 181, 
82 U.S. 897, 75 L.Ed. 790. 

Iliort sale 

Where taxpayer borrowed shares 
f stock in order to effect various 
hort sales, and purchased stock in 
ke amount in order to make d^liv- 
"ies and to repay his borrowings, 
>ss incurred through the short sales 
as determined by what taxpayer j 


paid for the shares actually deliv¬ 
ered, and there was no gain or loss 
until year that shares were actually 
returned, though purchases were 
partly made in prior year.—Richard¬ 
son V. C. L R., C.C.A., 121 F.2d 1, 
certiorari denied 62 S.Ct. 188, 314 U. 
S. 684, 86 L Ed. 548, rehearing de¬ 
nied 62 S.Ct. 359, ‘314 U.S. 714, 86 L. 
Ed. 569. 

24. U.S.—U. S. V. S. S. White Den¬ 
tal Mfg. Co. of Penns 5 ivania, Ct. 
CL, 47 S.Ct. 598, 274 U.S. 398, 71 
L.Ed. 1120. 

25. U.S.—Mitchell v. C. I. R., C.C. 
A., 99 F2d 778. 

23. U.S.—Stokes v. U. S., D.C.N.Y., 

19 F.Supp. 577. 

27. U.S.—U. S. V. Spalding, C.C.A. 
Ga., 115 F-2d 54—U. S. v. Hunt¬ 
ington Laboratories, C C.A.Ind., 82 
F.2d '3'56—C. I. R. v. Providence, 
W. & B. R. Co., C.C.A., 74 F.2d 714 
—Grays Harbor Motorship Corpo¬ 
ration V. U. S., Ct.CL, 45 F.2d 259, 
certiorari denied 52 S.Ct. 11, 284 
U.S. 627, 76 L.Ed. 534—Leonard v. 
U. S., Ct.Cl., 7 F.Supp. 295. 
Poreclosure sale 

Where realty of taxpayers was 
sold on foreclosure of mortgage, by 
virtue of which taxpayers were lia¬ 
ble for the debt, interest and taxes 
on the' land, the foreclosure sale, 
rather than prior abandonment of 
land by taxpayers and surrender 
thereof to mortgagee, was the def¬ 
initive event establishing taxpayers’ 
loss—C. I. R. V. Green, C.C.A., 126 
P,2d 70. 

A tax sale of property is not in 
itself an “identifiable event” show¬ 
ing worthlessness to the owner so as 
to constitute a “deductible loss” in 
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the year of such sale, but if taxpay¬ 
er was financially able to make the 
payments and refused to do so, the 
tax sale is of weight and may be 
considered along with other evidence 
as to the time at which the loss be¬ 
came fixed.—Bickerstaff v. C. I. R., 
C.C A., 128 F.2d 366. 

Guaranty contract 
A taxpayer holding a contract 
guaranteeing against loss through 
sale could deduct a loss sustained 
in the year the sale was made rath¬ 
er than m the year when the amount 
recoverable under the guaranty con¬ 
tract was definitely ascertained, 
where the guarantors denied liability 
on the contract.—Niagara Share Cor¬ 
poration of Maryland v. C. I. R., C. 
C.A., 82 P.2d 20'S. 

28. U.S—Stiver v. C. I. R., C.C.A., 
90 F.2d 505. 

29. U.S.—C. I. R. V. Dashiell, C.C. 
A., 100 F.2d 62‘5. 

30. U.S.—C. I. R- V. Dashiell, supra 
—Stiver v. C. I. R., C.C.A., 90 F.2d 
505—C I. R. V. Ferree, C.C.A., 84 
F.2d 124—Ruml v. C. I. R., C.C.A., 
83 F.2d 257—Hoffman v. C. I. R., C. 
C.A., 71 F.2d 92 9. 

31. U.S.—Lucas V. American Code 
Co., 50 S.Ct. 202, 280 U.S. 445, 74 
L.Ed. 538—Daniels & Fisher Stores 
Co. V. U. S., Ct.Cl., 56 F.2d 477— 
John R. Lankenau Co. v. U. S., D. 
C.Mass., 46 F.2d 158—Central Pow¬ 
er Co. V. U. S., 44 F.Supp. 596, 96 
Ct.CL 228—Malleable Iron Range 
Co. V. U. S., 62 Ct.Cl. 425, remand¬ 
ed for additional findings 47 S.Ct. 
570, 2 73 U.S. 674, 71 L.Ed. 833. 

Accounting 

A loss resulting from an adverse 
judgment or decree requiring an ac- 
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trom.^- So liability for breach of contract is not 
deductible as a loss until judgment therefor is ob¬ 
tained against the taxpayer.^3 In the case of a 
loss occasioned by a foreclosure sale of propert}', 
the loss is deductible when the period of redemp¬ 
tion from the sale has expired rather than in the 
3 'ear when foreclosure judgment was entered,but 
the date of the foreclosure judgment may be de¬ 
terminative where, because of insolvency of the 
debtor, no redemption was possible.^s 

§ 343. - Bankruptcy, Insolvency, or Li¬ 

quidation 

Bankruptcy, voluntary liquidation, actual cessation of 
the conduct of business, or the like, which is complete 
with respect to fixing the fact and extent of loss, may de¬ 
termine the occurrence of a loss within a particular 
year. 

The occurrence within the taxable year of bank¬ 
ruptcy, voluntary liquidation, actual cessation of the 
conduct of business, or the like, as a result of which 
all reasonable hope and expectation of even a par¬ 
tial return of capital is gone, generally is regarded 
as a fixed identifiable event establishing a loss as 
having been sustained within that year.^s Howev- 
•^er, such liquidation must be complete within the 
year, with respect to fixing the fact and extent of 
loss,and the date a business is first closed is not 
necessarily conclusive where a subsequent reorgani¬ 
zation and reopening renders the amount of loss 

still uncertain.2S 

§ 344, - Previous or Subsequent Years 

a. Previous years 

b. Subsequent years 


a. Previous Years 

A loss incurred in one year may not be deducted 
from the income of previous years except to the extent 
permitted by statute. 

The rule discussed supra § 337, that losses are de¬ 
ductible only in the year sustained, generally pre¬ 
cludes a taxpayer from deducting from his return 
in a particular year a loss which is expected or sus¬ 
tained in a subsequent year,29 except to the extent 
that statutes permit a net loss incurred in one year 
to be deducted from the income of previous years.'^® 
Under the Revenue Act of 1918 § 204 (b), author¬ 
izing the deduction of a net loss for any taxable 
year, beginning after October 31, 1918, and ending 
prior to January 1, 1920, from the net income for 
the preceding taxable year, the deduction was au¬ 
thorized only to taxpay^ers whose taxable year fell 
wholly within such fourteen-month period, and a 
net loss for a period commencing before the begin¬ 
ning period of the statute,^! or extending in whole^^ 
or in parriS beyond such period, could not be car¬ 
ried back. However, a taxpayer who properly 
changed his fiscal year to the calendar year was 
entitled under such statute to apply a net loss in¬ 
curred during the intervening period of less than 
a year against the net income for the preceding fis¬ 
cal year.'^^ 

b. Subsequent Years 

(1) In general 

(2) Carry-over authorized by statute 
(1) In General 

A loss suffered in one year may not be charged off 
in a subsequent year except to the extent permitted by 
statute. 


counting is not deductible before 
the final determination of the litiga¬ 
tion.—Central Trust Co. v. Burnet, 
45 F.2d 922, 60 App.D.C. 4. 

32. U.S.—Columbus Plate & Win¬ 
dow Glass Co. V. Miller, D.C.Ohio, 
as P.2d 509—Birdsboro Steel Foun- 
4ry & Machine Co. v. U. S., Ct. 
C1-, '3 F.Supp. 640. 

X>C—Hinrichs v. Helvering, 95 F.2d 
117, 68 App.D.C. 206. 

S3. U.S.—Lucas V. American Code 
Co., 50 S.Ct 202, 280 U.S. 44-5, 74 
L.Ed. 538—J. N. Pharr & Sons v. 
C. I. R., C.C.A., '56 P2d 832. 

Loss claimed as of year of breach 
see supra § 339. 

34. US.—Nickoll V. C. I. R., C.C.A., 
103 P.2d 619—C. I. R. v. Hawkins, 
C.C.A., 91 F.2d 354. 

35. U.S.—^Little v. Helvering, C.G. 
A., 7<5 P.2d 436. 

36. U.S.—Shellabarger Grain Prod¬ 
ucts Co. V. C. I. R., C.C.A., 146 F. 
2d 177—Sabath v. C. I. R., C.C.A., 
100 P.2d 569—Olds & Whipple v. 


C. I. R., C.CA., 75 F2d 272—Ben¬ 
jamin V. C. I. R., C C.A., 70 F.2d 
719—M. A. Burns Mfg. Co. v. C. I. 
R., C.C.A., 59 F2d 504—Burnet v. 
Riggs Nat. Bank, C.C.A., 57 P.2d 
980—Tsivoglou V. U. S., D.C Mass., 
27 F.2d 564, affirmed, C.C.A., '31 F. 
2d 706—Munkwitz v. U. S., D.C. 
Wis., 4-5 F.Supp. 658, affirmed, C.C. 
A., 13-5 F.2d 732—^West Virginia 
Pulp & Paper Co. v. Bowers, D.C. 
N.Y., 11 FSupp. 546—Wesch v. 

Helburn, D.C.Ky., 5 F.Supp. '581. 

37. U.S.—Northwest Bancorpora- 
tion V. C. I. R., C.C.A., '88 F.2d 293. 

I>iq.Tiidation held complete 
U.S.—C. I. R. V. Winthrop, C.C.A., 98 
F.2d 74. 

38. U.S.—Van Smith Bldg. Material 
Co. V. C. I. R., C.C.A., 44 F.2d 54. 

39. U.S.—'C. I. R. V. Green, C.C.A., 
126 F.2d 70—C. I. R. v, Abramson, 
C.C.A., 124 F.2d 416—Earle v. C. I. 
R., C.C.A., .3*8 F.2d 965—Guy v. C. 
I. R., C.C.A., 3'5 F.2d 139—^Powers 
Mfg. Co. V, C. I. R., C.aA., 34 P.2d 
255—Central Power Co. v. U. S., 
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44 F.Supp. 506, 96 Ct.CI. 228— 

Kelley v. U. S., D C.Mass., 27 F. 
Supp. 570—Lakeside Petroleum 

Co. V. U. S., D.C Ill, 1 F.Supp. '31. 
^C.—Blum V. Helvermg, 74 F.2d 4S2, 
64 App.D.C. 78, certiorari denied 
55 S.Ct. 643, 295 U.S. 732, 79 L. 
Ed. 16S1—Alstrim v. Helvering, 74 
F.2d 482, 64 App.D.C. 78, certiorari 
denied 55 S Ct. 643, 295 U.S. 732, 
79 L.Ed. 1681—Stein v. Helvering, 
74 P.2d 482, 64 App.D.C. 78, cer¬ 
tiorari denied <55 S Ct. 643, 295 U. 
S. 732, '79 LEd. 1681, and -55 S.Ct. 
644, 295 U.S. 732, 79 L.Ed. 1681. 

40. U.S.—In re Brezin, D.C.N.J., 297 
F.2d 300. 

41. U.S.—Le Moyne v. C. I. R., C.C. 
A., 47 F2d 539. 

42. U.S.—In re Brezin, D.C.N.J., 297 
P. 300. 

43. U.S.—De Haven Mfg. Co. v. U, 
S., D.C.N.Y., 31 F.2d 999. 

44. U.S.—Pennsylvania Chocolate 

Co. V. Lewellyn, D.C.Pa., 27 P.2d 
762. 



§ 344 


INTERNAL REVENUE 


47 C.J.S. 


In accordance with the general rule discussed su¬ 
pra § 337, that losses are deductible only in the year 
they are sustained, a taxpayer filing a return for a 
particular year may not charge off a loss suffered 
in an earlier year,^^ except to the extent that he 
comes within the terms of a statute permitting such 
a deduction.^ 6 Where a taxpayer’s claim for de¬ 
duction of a loss was disallowed by the commission¬ 
er, the deduction may not be denied in a subsequent 
year on the ground that the loss was realized in 
the year in which it was first claimed and disal- 
lowed,^*^ but the failure to file claim for a loss for 
a particular year because of the erroneous advice 
of a revenue agent precludes deduction of such loss 
in a subsequent year.'^S 


(2) Carrj’-Over Authorized by Statute 

Under the provisions of various revenue acts, a 
net operating loss from business regularly carried on 
may be carried over to the succeeding year, by the tax¬ 
payer sustaining such loss, to apply against income of 
the succeeding year, and, if unabsorbed, the loss may 
be carried over to the second succeeding year. Affiliat¬ 
ed corporations making a consolidated return may carry 
over a net loss in the same manner as though the group 
were a single corporation. 

Under provisions of various revenue acts, a net 
loss in a taxable year resulting from the operation 
of trade or business regularly carried on'^s may be 
carried over to apply against the income of the suc¬ 
ceeding year computed without reference to the 
previous loss, and, if unabsorbed, the excess may be 
carried over to the second succeeding year,^^ but 
not beyond such second succeeding year.^i A loss 


45- U.S.—New Colonial Ice Co. v. 
Helvering-, 54 S.Ct. 7SS, 292 U.S. 
435, 7S Lr.Ed. 1348—Harwick v. C. 
I. R., CC.A., 133 P.2d 732, reversed 
on other g-rounds Dobson v. C. I- 

R. , 64 S.Ct. 239, 320 U.S. 489, 88 

L. Ed. 248, rehearing denied 64 S. 
Ct 49o, 321 U.S. 231, 88 L.Ed. 691, 
mandate conformed to, C.C.A., Hel¬ 
vering V. Collins’ Estate, 142 F.2d 
454, and Helvering v. Dobson, 142 
P.2d 454, two cases.—Sabath v. C. 
I. R., C.C.A, 100 P.2d 569—Munson 
V. C. L R, C.C.A., 100 P.2d 363— 
U. S. V. First Nat. Bank, C.C.A.I11., 
90 F.2d 691, certiorari denied First 
Nat. Bank v. U. S.. 58 S.Ct 284, 
'302 U.S. 757, 82 L.Ed. 585—Gulf, 

M. & N. R Co. V. C. I. R., C.C.A. 
Ala., S3 P.2d 788, certiorari denied 
57 S.Ct. 38, 299 U.S. 574, SI L.Ed. 
423—Marine Transport Co. v. C. 
I. R., C.C.AAla., 77 P.2d 177— 
C. I. R. V. Highway Trailer Co., C. 
C.A., 72 P.2d 913, certiorari denied 
Highway Trailer Co. v. C. I. R., -55 

S. Ct 346, 293 U.S. 626, 79 L.Ed. 
713, rehearing denied 55 S.Ct 50*5, 
294 US. 731, 79 L.Ed. 1261—Utah 
Home Fire Ins. Co. v. C. I. R., C 
C.A., 64 F.2d 763, certiorari denied 
54 S.Ct 103, second case, 290 U.S. 
679, 78 L.Ed, 686—Dalton v. Bow¬ 
ers, C.C.A.N.Y., <56 F.2d 16, affirmed 
53 S Ct 205, 287 U.S. 404, 77 L. 
Ed. '3*89—Hoffman v. U. S., Ct.CL, 
53 F.2d 282—Stokes v. U. S., D.C. 

N. T., 19 P.Supp. 577—Art Metal 
Const Co. V. U. S., CtCl., 17 F. 
Supp. 854. 

46. U.S.—^New Colonial Ice Co. v. 
Helvering, 54 S.Ct 788, 292 U.S. 
435, 78 L.Ed. 1348—Martin-v. C. I. 
R., C.C.A., 61 P2d 942, certiorari 
denied '53 S.Ct 656, 289 U.S. 737, 77 
L.Ed. 1485—Planters’ Cotton Oil 
Co. V. Hopkins, C.C.A.Tex., 53 P.2d 
S2’5, affirmed Planters' Cotton Oil 
Co. of Waxahachie, Tex, v. Hop¬ 
kins, 52 S.Ct 509, 2&6 U.S. 332, 76 j 
L.Ed. 11-35. I 


'47. U.S.—Joseph Eichelberger & Co. 
V. C. I. R., C.aA.Pla., 88 F.2d 874. 

48. U.S.—Darling v. C. 1. R., C.C.A., 
49 F.2d 111, certiorari denied 51 
S.Ct 657, 283 U.S. 866, 75 L.Ed. 
1470. 

49. U.S.—Burnet v. Clark, App.D.C., 
53 S.Ct 207, 287 U.S. 410, 77 L.Ed. 
397—Marsch v. C. I. R., C.C.A., 110 
F.2d 423—Washburn v. C. I. R., C. 
C.A., 51 F.2d 949—Anderson v. U. 
S., C.C.ATex., 48 F.2d 201. 

Losses in trade or business general¬ 
ly see supra § 283. 

Dissolved partnership 

Payment by a taxpayer of his 
share of partnership losses two 
years after they occurred and the 
partnership dissolved did not deprive 
him of the right to carry such loss 
over to a subsequent year as a net 
loss resulting from the operation of 
a trade or business.—Burnet v. 
Marston, 57 F.2d 611, 61 App.D.C. 91. 
Loss held not deductible 

(1) Generally.—^Ames v. C. I. R., 
C.C.A, 68 F.2d 301, certiorari denied 
.4mes V. Helvering, 54 S.Ct. 714, 292 
U.S. 635, 78 L.Ed. 1488. 

(2) Losses incurred in security 
dealings cannot be carried over on 
the basis of a real estate business 
operated by the taxpayer.—Bedell v. 
C. I. R., C.C.A., 30 P.2d 622. 

(3) In determining, for income tax 
purposes, income of estate during 
administration, net loss to estate in 
1923, resulting from payment of fed¬ 
eral estate tax could not be carried 
forward and deducted in 1924 and 
1925, since not resulting from “oper¬ 
ation of business,” although estate 
was carrying on a business and pres¬ 
ervation of estate and its business 
required payment of the tax.—Hart¬ 
ley V. C. L R., C.C.A,, 72 P.2d 352, 
affirmed 55 S.Ct. 756, 295 U.S. 216 
79 L.Ed. r399, modified on other 
grounds '55 S.Ct. 832, 295 U.S. 719, 79 
L.Ed. 1674. 


50. U.S.—Coosa Land Co. v. C. I. 
R, C.C.A.Ala., 103 P.2d 555—Mac- 
Laughlin v. Harr, C.C.A.Pa., 99 F. 
2d 638—Helvering v. Canisteo 
Mining Co., C.C.A, 76 P.2d 378— 
Hoffman v. U. S., D.C.Mo., 52 F.2d 
269, affirmed, C.C.A, U.S. v. Hoff¬ 
man, 61 P.2d 294—Jarvis v. Hein- 
er, C.C.A.Pa., 39 P.2d 361. 

Congress has power to permit the- 
taxpayer to deduct a loss accruing 
prior to the commencement of the 
taxable period.—Plant v. Walsh, D. 

C. Conn., 280 F. 722. 

Purpose of statute is to stabilize 
income over three-year periods. 

U.S.—C. I. R. V. General Machinery 
Corporation, C.C.A., 95 F.2d 759. 

D. C.—Burnet v. Marston, 57 F.2d 611, 
61 App.D.C. 91. 

Statute to be liberally construed 
U.S.—Joseph & Feiss Co. v. O. I. R.,- 
C.C.A., 70 F.2d 804. 

Treatment as deduction 

In determining net income for sec¬ 
ond succeeding year following net 
loss for purpose of applying two 
thousand dollars credit provision oT 
statute, unapplied balance of net 
loss is treated as deduction, not 
credit.—Burnet v. Moore Cotton 
Mills Co., C.C.A., i49 F.2d 59. 

51. U.S.—Woolford Realty Co. v. 
Rose, Ga., 52 S.Ct 568, 286 U.S. 
319, 76 L.Ed. 1128—Clark Dredg¬ 
ing Co. V. C. I. R., C,C.A.Tex., 63. 
F.2d 527. 

Unabsorbed portion 
Where taxpayer sustained net loss 
in 1926 which was not fully ab¬ 
sorbed in 1927, taxpayer could not 
use unabsorbed portion of the 1926 
net loss to wipe out income for year 
192'8, so that loss sustained in 1928 
could be carried forward as net loss 
111 computing net income for 1929.— 
Bowers v. C. L R., C.C.A.^ 80 F.2dv 
215. 
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which is carried over may be applied only to re¬ 
duce income in the succeeding year,^^ and there 
can be no summation of a carried over loss with 
a loss in the succeeding year.^^ 

The statutory right to carry over a net loss is 
purely personal to the taxpayer sustaining the 
loss,^^^ so that the net loss of one spouse having 
no income may not be used to reduce the income 
of the other spouse even though a joint return is 
filed.^^ A loss incurred in one year may be car¬ 
ried over to succeeding years even though in the 
year preceding that in which the loss was incurred 
the taxpayer was not in existence or did not con¬ 
duct business^® or had no net income.57 A net 
loss need not be sustained through a full twelve- 
month taxable period to be carried over as a loss 
for a ‘‘taxable year,'’®^ but, in determining the 
length of time for which a loss may be carried over, 
a “taxable yeari^ is a full accounting year and not 


a fractional part thereof.^® 

Corporation affiliates. Under treasury regula¬ 
tions adopted pursuant to provisions of the revenue 
acts, the net loss sustained by an affiliated group of 
corporations making a consolidated return may be 
carried over to a subsequent^year in the same man¬ 
ner as though the affiliated group were a single cor¬ 
poration,^^ but a carried over net loss of an affili¬ 
ate may be allowed as a deduction to the consoli¬ 
dated group only to the extent of the cost or the 
aggregate basis of the stock of such affiliate owned 
by the members,of the group.^l Prior to such regu¬ 
lations, notwithstanding the making of a consoli¬ 
dated return, the power to carry over the loss of an 
earlier year could be used only against each affili¬ 
ated corporation's separate income,®^ and could not 
be deducted, in the absence of such income, from 
the group's consolidated income for the following 
year;^^ nor could the excess of an affiliated com- 


52. U.S.—^Woolford Realty Co. v. 
Rose, Ga., 52 S.Ct. SB'S, 288 U.S. 
319, 76 L.Ed. 1128—Van Vleck v. 
C. I. R., C.C.A., 80 F.2d 217, cer¬ 
tiorari denied ‘56 S.Ct. 676, 298 U. 
S. 656, SO L..Ed. 13S2. 

53 . U.S.—^Woolford Realty Co. v. 
Rose, Ga., *52 S.Ct. 568, 286 U.S. 
319. 76 L.Ed. 1128—Coosa Land Co. 
V. C. I. R., C.C.A.Ala., 1(^3 F.2d 
555—Bowers v. C. I. R., C.C.A., SO 
F.2d 215—Delaware & H. Co. v. C. 
I. R., C.C.A., 65 F.2d 292, certiorari 
denied 54 S.Ct. 89, 29-0 U.S. 670, 78 
L.Ed, 579. 

Contrary decision 

However, it was held that corpo¬ 
rations affiliated for 1924, but not 
prior thereto, could add loss of 
member of group sustained in 1922 
and 1923 to loss of same member for 
1924 in determining: loss of such 
member to be deducted from gross 
income of group for 1924.—^National 
Slag Co. V. C. I. R., C.C.A., 47 F2d 
846. 

64. U.S.—Planters' Cotton 0x1 Co. of 
Waxahachie, Tex. v. Hopkins, Tex., 
52 S.Ct. ‘509, 2S6 U.S. 332, 76 L.Ed. 
1135. 

Persons entitled to deduction for 
loss generally see supra §§ 332- 
336. 

65. U.S.—Van Vleck v. C. I, R., C.C. 
A., SO P.2d 217, certiorari denied 
56 S.Ct. 676, 298 U.S. 656, 80 L.Ed. 
1382. 

B6. U.S.—Stimpson Computing 

Scale Co. v. Lucas, D.C.Ky., 39 P. 
2d 4?3. 

67. U.S.—Routzahn v. Crowell & 
Little Const. Co., C.C.A.Ohio. 74 
F-2d 74«5—^Wright & Kremers v. U. 
S., CLCL, *3 P.Supp. 616. 

58 . U.S.—Sterling Oil & Gas Co. v. 


Lucas, D.aKy., 51 P.2d 413, af¬ 
firmed, C.G.A., Lucas v. Sterling 
Oil & Gas Co., 62 F.2d 951—Stimp¬ 
son Computing Scale Co. v. Lucas, 
D.C.K:y., 39 F.2d 47.3—U. S. v. Car- 
roll Chain Co., D.C.Ohio, 8 F.2d 
529—^Wright & Kremers v. U. S., 
Ct.Cl., 3 F.Supp. 616. 

59. U.S.—C. I. R. V. Hughes Tool 
Co., C.C.A.Tex., 118 F.2d 474. 

Effect of separate return for frac¬ 
tional part of year prior to affilia¬ 
tion see infra this section, 

60 . U.S.—S, Slater & Sons v. White, 
G.C.A.Mass., 119 F.2d 839. 

Reduction by amount of dividends 
Parent corporation could not car¬ 
ry forward into second year previ¬ 
ous year's loss without first reduc¬ 
ing the amount by the amount of 
dividends received from wholly 
owned subsidiary, notwithstanding 
parent corporation’s indebtedness to 
subsidiary exceeded amount of divi¬ 
dends, in absence of evidence that 
parent corporation reduced its in¬ 
debtedness to the subsidiary.—Rem- 
co S. S. Co. V. C. I. R., C.C.A.. 82 F. 
2d 9S8, certiorari denied 57 S.Ct. 17, 
299 U.S. t55'5, 81 L.Ed. 409. 

61. U.S.—Hughes Tool Co. v. C. I. 
R., C.aA.Tex., 118 F,2d 472. 

62 . U.S.—^Woolford Realty Co. v. 

Rose, Ga., 52 S.Ct. 568, 286 U.S. 
319, 76 L.Ed. 1128—Seiberlmg 

Rubber Co. v. C. I. R., C.C.A., 70 
F.2d 651, certiorari denied oS S. 
Ct. 142, 295 U.S. 611, '79 L.Ed. 701 
—Beneficial Loan Soc. v. C. I. R., 
C.C.A., 6<5 F.2d 759, certiorari de¬ 
nied 5*4 S.Ct. 101, 290 U.S. 677, 78 
L.Ed. *584, 

Zntercompaixy transactions 

Regulations providing that affiliat¬ 
ed corporations’ consolidated taxa¬ 
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ble income shall be combined income 
subject to elimination of intercom¬ 
pany transactions are subject to 
limitations of text rule.—Helvering 
V. Post & Sheldon Corporation, C.C. 
A., 71 F.2d 930. 

Tax exempt dividends were prop¬ 
erly included in gross income of cor¬ 
poration which filed consolidated re¬ 
turn with affiliated corporations for 
one year but not for subsequent 
years, for purpose of determining 
amount of statutory net loss to be 
carried forward.—Kaiwiki Sugar Co. 
V. Burnet, 63 P.2d 822, 62 App.D.C. 
10 . 

Income attributable to property 
Corporation, entire net income of 
which during year after it took over 
and began operating affiliated com¬ 
pany’s property was attributable to 
such property, was entitled to offset 
against such income in consolidated 
return greater loss of affiliated com¬ 
pany in preceding tax year.—^Ameri¬ 
can Pacific Whaling Co. v. G* I. R., 

C. C.A., 74 F.2d 613. 

63. U.S.—Taylor-Wharton Iron & 
Steel Co. V. C. I. R., C.C.A., 74 F.2d 
’300—^West Missouri Power Co. v. 
Burnet, C.C.A., 66 P.2d 645—Bene¬ 
ficial Loan Soc. v. C. I. R., C.C.A., 
■65 P.2d 759, certiorari denied 54 
S.Ct. 101, 290 U.S. 677, 78 L.Ed. 
5'84—New Castle Leather Co. v. 
C. I. R., C.C.A., 65 F.2d 294—Dela¬ 
ware Sc H. Co, V. C. I. R, C.C. A., 
65 F.2d 292, certiorari denied 54 
S.Ct. 89, 290 U.S. 670, 78 L.Ed. 
•579—^C. I. R. V. Ben Ginsburg Co., 
C.C.A., 54 P.2d 238, followed in 
Warren-Nash Motor Corporation 
V. C. L R., 59 F.2d 1084. 

D. C.—Corco Oil Refining Corpora¬ 
tion V. Helvering, 72 F.2d 177, 63 
App.D.C. 309. 
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pany^s carried over loss, not absorbed by its income 
for the succeeding year, be used as an item in the 
group’s consolidated return for such year, since it 
is applicable only against the individual company’s 
income for the third year.^^ 

A “taxable year” consists of a full twelve-month 
period in computing the loss to be carried over b 3 ’ 
a corporation affiliating with another,so that a 
fractional part of a year prior to the taxpayer’s 
affiliation with another corporation and its filing of 
a consolidated return is not a “taxable year” with 
respect to its right to carry over a loss for two 
full years after the expiration of the taxable \"ear 
in which the loss occurred.^® 

A loss suffered by a corporation in transactions 
with its affiliates may be carried over to a subse¬ 
quent year, to the extent permitted by law, even 
though it filed a consolidated return with such af¬ 
filiates in the 3 *ear in which the loss occurred.®^ 

§ 345. - Amortization of Debt Discount 

A loss resulting from the issuance of bonds at a dis¬ 
count and the expenses of sale is not deductible in full 
at the time of issuance, and only a proportionate part is 
deductible each year over the life of the bonds; but, 


If the bonds are retired prior to maturity, the unamortized 
I discount and expenses ordinarily are deductible in full 
in the year of retirement. 

A loss incurred as a result of the expense of is¬ 
suance of bonds and the amount of the discount 
at which the>" are sold is not suffered in the year 
of issuance so as to permit deduction of the entire 
amount thereof in that year, even where bonds are 
issued for cash,^^ but such loss is amortizable over 
the period of the life of the bonds, if the issuing 
corporation makes its return on an accrual basis, 
permitting deduction each year of a proportionate 
part.^9 However, if bonds are retired or redeemed 
prior to maturity, a loss is realized in the year of 
such retirement for the entire amount of unamor¬ 
tized discount and expenses of issuance,unless 
the transaction amounted to a substitution whereby 
the old debt was extended by exchange of old for 
new bonds, in which case the unamortized discount 
and expenses of the old bonds are deductible only 
over the life of the new bonds.*^^ 

§ 345. - Installment Transactions 

A loss from an installment sale is fixed and deducti¬ 
ble in the year of sale and not as the installments are 
payable, but the deduction may be deferred where the 
amount payable remains to be ascertained. 


64. U.S.—Delaware & H. Co. v. C. I. 
R., C.CA., 65 F.2(i 292, certiorari 
denied 54 S.Ct. S9, 290 U.S. 670, 78 
L.Ed. 579. 

65. U.S.—C. I. R. V. Hughes Tool 
Co., C.C.A.Tex., 118 P.2d 474—Q. I. 
R. V. Riley Stoker Corporation, C. 
C.A., 67 P.2d 688. 

Change in fiscal year 

However, where parent corpora¬ 
tion filed return for calendar year 
1928 and affiliate filed separate re¬ 
turn for fiscal year ending October 
31, and parent corporation thereaft¬ 
er adopted fiscal year ending June 
30, and, with affiliate’s consent, filed 
consolidated return covering its in¬ 
come from Jan. 1, 1929, and cover¬ 
ing affiliate’s income from Nov. 1, 
1928, commissioner properly treated 
November and December, 1928, as 
separate “taxable year” and held 
that loss of affiliate during fiscal 
year 1927 could be offset against in¬ 
come allocated to November and De¬ 
cember, 1928, but not against income 
from January to July, 1929.—^Wish- 
nick-Tumpeer, Inc. v. Helvering, 77 
p.2d 774, 64 App.D.C. 29'5, certio¬ 
rari denied 56 S.Ct. 151, 296 U.S. '628, 
SO L.Ed. 446. 

Contrary regulation unantliorized 
Where statute permitted the car¬ 
rying over into two successive tax¬ 
able years of net losses suffered in 
any year, regulation of the commis¬ 
sioner that any period less than 
twelve months for which either a 
separate return or consolidated re-, 


turn was filed should be considered 
as a taxable year within the carry¬ 
over statute was unauthorized.—C. I. 
R. V. General Machinery Corporation, 
C.C.A., 95 F.2d 759. 

66. U.S.—Helvering v. Morgan’s 
Inc., 55 set. 60, 293 U.S. 121, 79 
L.Ed. 232—C. I. R. V. General Ma¬ 
chinery Corporation, C.C.A., 95 F. 
2d 759—Crossett Western Co. v. C. 
I. R., C.C.A., 73 P.2d *307—Joseph 
& Peiss Co. V. C. I. R., C.C.A., 70 
F.2d 804—Arnold Constable Cor¬ 
poration v. C. I. R,, C.C.A., 69 F.2d 
7'8S—Corrugated Bar Co. v. Gage, 
D.C.N.T., 58 P.2d 360—Hoffman v. 
U. S., D.C.Mo., 52 F.2d 289, af¬ 
firmed, C.C.A., U. S. V. Hoffman, 61 
F.2d 294. 

67. U.S.—Olds & Whipple v. C. I. R., 
C.C.A., 75 P.2d 272—Burnet v. Im¬ 
perial Elevator Co., C.CA., 66 F.2d 
643. 

Losses oa stock ownership 
.-Where a parent corporation can 
show that its losses on stock owner¬ 
ship in and advances to subsidiary, 
sustained on the liquidation of sub¬ 
sidiary, exceed amount to which par¬ 
ent has used subsidiary’s losses in 
consolidated returns for prior taxa¬ 
ble years, in reduction of its own 
profits, the excess is a deductible 
loss of the parent in the year dur¬ 
ing which the subsidiary is liquidat- 
'^d.—Ronald Press Co. v. Shea, D.C. 
N.T., 27 F.Supp. 857, affirmed, CCA., 
114 F.2d 453. 

38. U.S.—^American Smelting & Re¬ 
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fining Co. v. U. S., D.C.NJ., ,39 F. 
Supp. 334, reversed on other 
grounds, C.C.A., 130 P.2d 883. 

69. U.S.—Dodge Bros. v. U. S., C.C. 
A.Md., 118 P.2d 9'5—New York 
Cent. R. Co. v. C. I. R, C.C.A., 79 
P.2d 247, certiorari denied -56 S.Ct. 
370, 296 U.S. 653, 80 L Ed. 465, and 
Helvering v. New York Cent. R. 
Co., 56 S Ct. *370, two cases, 296 U. 
S. 653, SO L.Ed. 46‘5—^W'estern 
Maryland Ry. Co. v. C. I. R., C.C. 
A., 33 P.2d 69'5. 

Amortization as loss see supra § 291. 

70. U.S.—C. I. R. V. Great Western 
Power Co. of California, C.C.A., 79 
P.2d 94, affirmed 56 S Ct. 576, 297 

U. S. 54'3, 80 L.Ed. 853—Helvering 

V. Union Public Service Co., C.C. 
A., 75 F.2d 723—Madison Ave. Of¬ 
fices V. Anderson, D.C.N.Y., 16 P. 
Supp. 548. 

L.C.—Helvering v. California Oregon 
Power Co., 75 F.2d 644, 64 App.D. 
C. 125. 

71. U.S.—C. I. R. V. Great Western 
Power Co. of California, C.C.A., 79 
F.2d 94, affirmed 56 S.Ct, 576, 297 
U.S. '543, 80 L.Ed. 853—Virginia 
Electric & Power Co. v. Early, D. 
C.Va., :52 F.Supp. 835. 

Factual situation on retirement 
Nature of transaction is deter¬ 
mined under the factual situation 
when the old bonds were retired and 
not when they were issued.—^Vir¬ 
ginia Electric &. Power Co, v. Early, 
supra. 
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Where a sale which establishes a loss is made on 
an installment basis, the loss is fixed in the year 
in which the sale was made and may not be spread 
over the years covered by the pa 3 *ments in propor¬ 
tion to the payments receivedJ^ However, losses 
by nonpayment of notes accepted in payment on 
such a sale are allowable to the taxpayer in the 
years wherein the notes are found worthless and 
not paid,*^^ and a loss resulting from a sale pro¬ 
viding for pa^^ments over a period of years from 
future returns of the property sold may not be 
claimed until the amount finally payable under the 
contract has been ascertained^^ 

g 347. - Worthless Property, Debts, or 

Stock 

Deductions for worthless property, debts, or stock 


are allowable only for the taxable year during which the 
property, debt, or stock became worthless. 

As discussed supra § 321, under the Internal Rev¬ 
enue Code, 26 U.S.C.A. § 23, which was amended in 
1942, debts which become worthless within the tax¬ 
able year are deductible, whereas under the Act of 
1938, and earlier acts, debts ascertained to be worth¬ 
less and charged off in the taxable year were de¬ 
ductible. Under the Act of 1938, and earlier acts, 
a worthless debt could be deducted only for the tax¬ 
able year during which it was ascertained to be 
worthless and charged off it could not be deduct¬ 
ed for an earlier tax period,or for a later tax 
period.'^'^ 

Worthless stock. A deduction for worthless stock 
is allowable only for the taxable year during which 
the stock became worthless it cannot be taken 


72. D.C.—Sacks v. Burnet, 66 F.2d 
223, 62 App.D.C. 243. 

“3Sret income” 

Statute or reg-ulation authorizing: 
return of “net income’* under in¬ 
stallment sale contract on install¬ 
ment basis does not permit return 
of loss thereon on same basis on 
theory that “income” includes “net 
gain” and “net loss.” 

U.S.—Martin v. C. I. R., C.C A., 61 
F.2d 942, certiorari denied 5'3 S.Ot. 
6‘56, 289 U.S. 737, 77 L.Ed. 1485. 
D.C.—Sacks V. Burnet, 66 F.2d 223, 
.62 App.D.C. 243. 

73. U.S.—Martin v. O. I. R., C.'C.A., 
61 P.2d 942, certiorari denied 53 S. 
Ct. 656, 289 U.S. 737, 77 L.Ed. 1485. 

74. U.S.—First Nat. Corp. of Port¬ 
land V. C. I. R., C.'C.A., 147 P.2d 
462. 

75. U.S.—Old Colony Trust Associ¬ 
ates V. Hassett, C C.A.Mass., 150 F. 
2d 179—First Nat. Bank of Fort 
Worth V. C. I. R., C.C.A.Tex., 140 
F.2d 938—Italian Mosaic & Marble 
Co. V. C. I. R., C.C.A., 132 P.2d 793 
—Hamlen v. Welch, C.C.A.Mass., 
116 F.2d 413—Helvering v. Ames, 
C.C.A., 71 F.2d 939—Ludlow Valve 
Mfg. Co. V. Durey, D.C.N.T., 57 F. 
2d 583, affirmed, C.C.A., 62 P.2d 
508—Stephenson v. C. I. R,, C.C.A., 
43 P.2d 348, followed in McCloud 
V. C. I. R., 43 P.2d 351, Leonard 
V. C. I. R., 43 F.2d 352, and Faulk¬ 
ner V. C. I. R., 43 F.2d 352—U. S. 
V. Klausner, C.C.A.N.Y., 25 F.2d 
608—Fidelity & Deposit Co. of 
Maryland v. Magruder, D.C.Md., 
50 F.Supp. 817. 

Ascertainment of worthlessness see 
supra § 325. 

Charge-off see supra § 327. 

Test is not when did it become bad 
debt, but when was it ascertained by 
taxpayer to be worthless and charged 
oft by him as a bad debt.—Courier 
Journal Job Printing Co. v. Glenn, 


D.C Ky., 37 F.Supp. 55, affirmed, C. 
C.A., Glenn v. Courier-Journal Job 
Printing Co., 127 F.2d 820. 
Subsequent collection 
Where taxpayer in 1934 and 1935 
charged off losses, the amount of 
such losses recouped in 1937 was tax¬ 
able “income” for that year and it 
could not be offset by the portion of 
loss charged off in 1934 which was 
not offset against taxable income 
because of a net loss suffered that 
year, even though loss was claimed 
in 1934 and 1935 because of a mis¬ 
take of fact.—C. I. R. v. U. S. & In¬ 
ternational Securities Corporation, C. 

C. A., 130 F.2d 894. 

76. U.S.—U. S. V. Peterson, C.C.A. 
Ill., 84 F.2d 312, certiorari denied 
Peterson v. U. S., 57 S.Ct. 48. 299 
U.S. 583, 81 L.Ed. 429, rehearing 
denied 57 S.Ct. 792, 301 U.S. 666, 
713, 81 L.Ed. 1365—Lawhead v. 

Brast, D.C.W.Va., 13 F.Supp. 545. 

D. C.—Herder v. Helvering, 106 F.2d 
153, 70 App.D.C. 287, certiorari de¬ 
nied 60 S.Ct. 262, 308 U.S. 617, 84 
L.Ed. 615, rehearing denied 60 S. 
Ct, 377, 308 U.S. 639, 84 L.Ed. 530. 

Beduction ia year worthlessness oc¬ 
curred 

A taxpayer could, not claim the 
deduction for a year earlier than 
that during which he ascertained the 
worthlessness of the debt, on the 
ground that the debt in fact became 
worthless during that earlier period. 
—Island Petroleum Co. v. G. I. R., 
C.C.A., 67 F.2d 992, certiorari denied 
53 S.Ct. 92, 287 U.S, 646, 77 L.Ed, 558. 

77- U.S.—^Nemerov v. Helvering, C. 
C.A., 139 F.2d 690—Cittadini v. C. 
I. R., C.C.A., 139 F.2d 29—Green v. 
C. I. R., C.C.A., 133 F.2d 76—C. I. 

R. V. U. S. & International Securi¬ 
ties Corporation, C.C.A., 130 F’.2d 
894—^Heiner v. Gwinner, C.C.APa., 
114 F.2d 723, certiorari denied €1 

S. Ct. 396, 311 U.S. 714, 85 L.Ed. 
465—^Kentucky Rock Asphalt Co. 


V. Helburn, C.C.A.Ky., 108 P.2d 
779—Sabath v. C. I. R., C.C.A., 100 
F.2d 569—Ludlow Valve Mfg. Co. 
V. Durey, D.C.N.Y., 57 F.2d 583, 
affirmed, C.C.A., 62 F.2d 508— 

American Nat. Bank of Denver v. 
Nicholas, D.C.Colo., 54 F.Supp. 215 
—Fidelity & Deposit Co. of Mary¬ 
land V. Magruder, D.C.Md, 50 F. 
Supp. 817—Santa Monica Mountain 
Park Co. v. U. S., D.C.Cal., 20 F. 
Supp. 209, affirmed, C.C.A., 99 P.2d 
450, certiorari dismissed 59 S.Ct. 
647, 306 U.S. 666, 83 L.Ed. 1062. 
Note uot matured 
Where taxpayer held note which 
became uncollectable during year 
1934 although not due until the next 
year, note became “worthless*’ in 
1934, within Revenue Act, and hence 
taxpayer could not deduct amount 
of note from gross income in com¬ 
puting income taxes for 1935.—Bon- 
ynge v. Helvering, C.C.A, 117 F.2d 
157. 

78. U.S.—Boehm v. C. I. R., C.C.A, 
146 F.2d 553, affirmed 66 S.Ct. 120, 
rehearing denied 66 S.Ct. 468— 
Joyce V. Gentsch, C.C.A.Ohio, 141 
F.2d 891—Miami Beach Bay Shore 
Co, V. C. 1. R., C.C.A.Pla., 136 P.Bd 
408—Mahler v, C. L R., C.C.A., 119 
P.2d 869, certiorari denied 62 S.Ct. 
114, 314 U.S. 660, 86 L.Ed. 529—A. 

R. Jones Oil & Operating Co. v. C. 
I. R., C.C.A.. 114 F.2d 642—Bart¬ 
lett V. C. I. R., C.C.A., 114 F.2d 
634—Lambert v. C. I. R., C.CA., 
108 F.2d 624—Hancock v. C. I. R., 

C. C.A., 105 P.2d 153—Volker v. U. 

S. , DC.MO., 40 P.2d 697—De Loss 
V. C. I. R., C.C.A., 28 P.2d 803, cer¬ 
tiorari denied 49 S.Ct. 254, 279 U.S. 
840, 73 L.Ed. 987—Brumder v. U. 
S., D.C.Wis., 60 F.Supp, 977—First 
Nat. Bank of Minneapolis v. U. S., 

D. C.Minn., 68 F.Supp. 425—Barnes 
V. Glenn, D.C.Ky., 66 F.Supp. 285— 
Munkwitz v, U. S , D.C.Wis., 45 F. 

I Supp. 658, affirmed, C.C.A., 135 F.2d 
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for an earlier or later tax periodJ^ The taxpayer 
cannot manipulate so as to have the deduction al¬ 
lowed in such year as will suit his income.^® He 
cannot claim the deduction in a subsequent year 


by selling the stock in such later year.^i 

Worthless property. A deduction for worthless 
property is allowable only for the taxable year 
during which the property became worthless.^^ 


4. Other Taxes Paid 


§ 348. In General 

Subject to enumerated exceptions, taxes paid or ac¬ 
crued within the taxable year are deductible in computing 
net income. 

Subject to enumerated exceptions,under the 


Internal Revenue Code, 26 U.S.C.A. § 23 (c), and 
similar statutes, a taxpayer is allowed to deduct 
taxes paid or accrued within the taxable year in 
computing net income.^^ Such provision should be 


732—John Wanamaker Philadel¬ 
phia V. U. S., CtCL, 37 F.Supp. 923 
—Gimbel v. Rothensies, D.C.Pa-, 24 
F.Supp. 117. 

D.C.—-Van Clief v. Helveringr. 135 F 
2d 254. 77 U.S.App.D.C. 337. 
Practical, not leg-al, test 
XJ.S.—-Dunbar v. C. I. R., C.C.A.. 119 
F2d 367, 135 A.D.R. 1424. 

Safe practice 

If taxpayer cannot determine in 
what year to claim a loss on ground 
of worthlessness of stock, the safe 
practice is to claim a loss for the 
earliest year when it may possibly 
be allowed, and to renew the claim 
in subsequent years if there is any 
reasonable chance of its being appli¬ 
cable to the income for those years. 
--Young V. C. I. R., aC.A., 123 F2d 
597. 

Identifiable event establishing worth¬ 
lessness 

The identifiable events indicating 
the destruction of the value of a 
stock investment fix the time of the 
loss and consequently fix also the 
precise and only year in which the 
loss must be taken by a taxpayer 
claiming a deduction for worthless 
stock.—Bartlett v. C. I. R., C.C.A., 114 
F2d 634—Lambert v. C. I. R-, C.C.A., 
108 F2d 624. 

Time of ascertainment 
In computing income tax, a deduc¬ 
tion for worthless stock must be 
taken in the year in which the loss 
is sustained by reason of the stock 
actually becoming worthless and the 
loss deduction is not dependent on 
the time of ascertainment, but rather 
on the time when the loss is truly 
sustained.—San Joaquin Brick Co. v, 
C. I. Rm C.C.A., 130 F2d 220. 

CSlrcnmstances establishing year dur¬ 
ing which worthlessness occurred 

(1) In general.—^Marks v. XJ. S., 
CtCL, 58 F.Supp. 182—^Munkwitz v. 

U. S.. D.aWis.. 45 F.Supp. 658. af¬ 
firmed, C.C.A., 135 F.2d 732—Gregory 

V. Kelly, D.C.N.X, 40 F.Supp. 142— 
Louisville Trust Co. v. Glenn, D.C. 
Ky., 83 F.Supp. 403, affirmed, C.C.A.. 
Glenn v. Louisville Trust Co., 124 
F.2d 418—Saylor Electric & Manufac¬ 
turing Co. V. U. S., D.C.Mich., 33 F. 


Supp. 310—Smith v. XJ. S., D.C.Mass., 
16 F.Supp. 393. 

(2) Stock of national bank which 
closed its doors and entered into a 
liquidation agreement in 1932 be¬ 
came worthless in 1935 at expiration 
of extended liquidation period when 
bank was unable to meet demand for 
payment of balance due on liabilities 
assumed.—Bancroft v. U. S., Ct.Cl., 
33 F.Supp. 225. 

(3) Losses on stock holdings were 
held deductible for year preceding 
actual transfer of corporation’s as¬ 
sets, notwithstanding failure to 
charge off their losses on books, 
where corporation was hopelessly in¬ 
solvent, and had ceased business and 
accepted offer of taxpayers to take 
over its assets and assume its lia¬ 
bilities, and taxpayers kept no indi¬ 
vidual books of account.—Peters v. 

U. S., Ct.Cl., 10 F.Supp. 145. 

79. XJ.S.—St Louis Union Tinist Co. 
V. U. S., C.C.A.1MO., 82 F2d 61— 
Squier v. C. I. R., C.C.A., 68 F2d 
25—Darling v. C. I. R., C.C.A., 49 
F.2d 111, certiorari denied 51 S Ct. 
657, 283 U.S. 866, 75 L.Bd. 1470— 
Volker v. U. S., D.C.Mo., 40 F2d 
697—Brumder v. U. S., D C.Wis., 60 
F.Supp. 977—Peyser v. U. S., D.C. 
N.T., 58 F.Supp. 331—Barnes v. 
Glenn, D.C.Ky., 56 F.Supp. 285— 
Van Deusen v. Phillips, D.C Pa., 19 
F.Supp. 492—Marks v. U. S., 102 
CtCl. 508. 

Business loss 

Loss to taxpayers when stock be¬ 
came worthless was held not de¬ 
ductible from income for follow¬ 
ing year as loss in ’‘trade or busi¬ 
ness regularly carried on.”—Jeffery 

V. C. I. R., C.C.A,, 62 F.2d 661. 

sa U.S.—^Mahler v. C. I. R., C.C.A., 
119 P.2d 869, certiorari denied 62 
S.Ct 114, 314 U.S. 660, 86 L.Ed. 
529. 

81. U.S.—^Keeney v. C. I. R., C.C.A., 
116 P.2d 401—Schmidlapp v. C, I. 

R. , C.C.A., 96 F.2d 680, 118 A.L.R. 
297—^De Loss v. C. I. R., C.C.A., 
28 F.2d 803, certiorari denied 49 

S. Ct 254, 279 U.S. 840, 73 L.Ed. 
987—Brumder v. U. S., D.C.Wis., 60 
F.Supp. 977—^First Nat Bank of 
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Minneapolis v. U. S., D.C.Minn., 58 
F.Supp. 425—Peyser v. U. S., D.C. 
N.T., 58 F.Supp. 331. 

82. U.S.—Bennett v. C. I. R., aC.A., 
139 F.2d 961—Erumback v. Den¬ 
man, D.C.Ohio, 48 F2d 255, af¬ 
firmed, C.C.A., Denman v. Brum- 
back, 58 F.2d 128—Liberty Baking 
Co. V. Heiner, C.C.A.Pa., 37 F.2d' 
703. 

83- U.S.—U. S. V. 'Woodward, Ct.Cl., 
41 S.Ct 615, 256 U.S. 632, 65 L.Ed. 
1131—Farmers’ Loan & Trust Co., 
D.C.N.Y., 9 F2d 688. 

Where statute enumerates taxes 
excepted, there is implied a purpose 
not to except others.—Farmers’ Loan 
& Trust Co. V. U. S., supra. 

84. U.S.—Dixie Pine Products Co. v- 
C. I. R., Miss., 64 S.Ct 364, 320 U- 
S. 516, 88 L.Ed. 270—^Aluminum- 
Castings Co. V. Routzahn, Ohio, 51 
S.Ct 11. 282 U.S. 92, 75 L.Ed. 234— 
U. S. V. Consolidated Elevator Co.. 
C.C.A.Minn., 141 F2d 791—J. A. 
Dougherty's Sons v. C. I. R., C.C. 
A., 121 F.2d 700—Supplee v. Ma- 
gruder, D.C.Md., 36 F.Supp. 722, af¬ 
firmed, C.C.A., Magruder v. Sup¬ 
plee, 123 F.2d 399, reversed on oth¬ 
er grounds 62 S.Ct 1162, 316 U.S. 
394, 86 L.Ed. 1555—Moran v. U. S., 
CtCl., 19 F.Supp. 557, certiorari 
denied 58 S.Ct 642, 303 U.S. 643, 82 
L.Ed. 1102, rehearing denied 58 S. 
Ct 829, 303 U.S. 669, 82 L.Ed. 1125. 
Provision held not mandatory 
U.S.—Le Bolt & Co. v. U. S., 67 CL 
Cl. 422. 

“Paid or accrued” 

(1) The statute may not be con¬ 
strued as applying only to taxes paid’ 
or accrued and paid within the tax¬ 
able year so as to render the word 
“accrued” in the statute useless.— 
J. A. Dougherty’s Sons v. C, I. R.,. 
C.C.A.. 121 F2d 700. 

(2) It. has been held that a tax 
“accrues,” so as to permit deductions 
in determining income tax, m the- 
year when all events have occurred 
which fix the amount of the tax and 
determine the liability of the taxpay¬ 
er to pay it.—^Van Norman Co. v. 
Welch. C.aA.Mass.. 141 F.2d 99— 
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applied in the light of the subject matter.*® Or- 

dinarily, to be deductible, the tax must accrue or 
be imposed against the person seeking the deduc- 
tion.S® 

Taxes of shareholder paid by corporation. Un¬ 
der the express provision of the Internal Revenue 
Code, 26 U.S.C.xA.. § 23 (d), and similar statutes, 
a corporation may be allowed to deduct taxes im¬ 
posed on a shareholder of the corporation on his 
interest as shareholder, which are paid by the cor¬ 
poration without reimbursement from the share¬ 
holders'^ 

§ 349. Federal Taxes 

Subject to enumerated exceptions, federal taxes paid 
or accrued during the taxable year are deductible in 
computing net Income. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
23 (c), and similar statutes, subject to certain enu¬ 
merated exceptions, in computing net income fed¬ 


eral taxes paid or accrued within the taxable year, 
such as capital stock taxes,and processing tax- 
es,^9 have been held to be deductible. Prior to the 
amendment of 1944^ 26 U.S.C.A. § 23 (c) (F), ex¬ 
cise^® and import^^ taxes were deductible. 

Duty on dividend. Under the Revenue Act of 
1864 § 121, 13 U.S.St. at L. p 284, providing that, 
when the dividend of a railroad company includes 
any part of the surplus fund on which a duty has 
been paid, the amount of duty so paid may be de¬ 
ducted from the duty on the dividend, it was held 
that such dividend does not include a stock divi¬ 
dend. ^ 2 

Excess profits tax. Under the Revenue Act of 
1917 § 29, 40 U.S.St. at L. p 337, and also the Reve¬ 
nue Act of 1918 § 236 (b), 40 U.S.St. at L. p 1080, 
prior to the enactment of the Internal Revenue 
Code, 26 U.S.C.A. § 23 (c) (1), it was held that 
in determining income tax, the taxpayer may be 
credited with the amount of any excess profits tax 


Elmhirst v. Dugrgan, D.C.N.T., 14 P. 
Supp. 7S2. 

(3) Payment of taxes is deduc¬ 
tible in calculating taxable income 
only in year in which taxes accrued, 
unless taxpayer keeps accounts on 
cash basis.—Parrott Estate Co. v. 
McLaughlin, C.C.A.Cal., 89 F.2d 188. 

(4) Taxes paid within the year, 
but accrued in prior years, are not 
deductible.—Westerfield v. Rafferty, 
D.C.N.T., 4 F.2d 590. 

Subsequeiit invalidity of tax statute 
It has been held that a taxpayer 
is entitled to deduct taxes accrued 
under a tax statute, although such 
statute was subsequently declared 
invalid and taxes were never paid.— 
X A. Dougherty’s Sons v. C. I. R., 
C.C.A., 121 P.2d 700. 

85. U.S.—Supplee v. Magruder, D.C. 
Md., 36 F.Supp. 722, affirmed, C. 
C.A., Magruder v. Supplee, 123 F.2d 
399, reversed on other grounds 62 
S.Ct. 1162, 316 U.S. 394, 86 L.Ed. 
1555. 

86. U.S.—Borland v. C. I. R., C.C.A., 
123 F.2d 358—Busch v, C. I. R., C. 
C.A.Pla„ 50 F.2d 800—Wood v. Ros- 
quin, D.C.N.T., 21 F.Supp. 211, af¬ 
firmed, C.C.A., 97 P.2d 1023. 
Voluntary payment of another’s 

taxes is nondeductible.—Borland v. 
C. I. R., C.C.A., 123 F.2d 358. 

87. U.S.—^Wisconsin Gas & Elec. Co. 
V. U. S., Wis., 64 S.Ct. 1106, 322 U. 
S. 526, 88 L.Ed. 1434. 

“Interest” of shareholder 
Under this statute, the term “in¬ 
terest” relates to a tax on ownership 
of stock and not to income derived 
therefrom.—^Eastern Gas & Fuel 


Associates v. C. I. R., C.C.A., 128 P. 
2d 369. 

Deductions not allowable 

(1) A Wisconsin corporation could 
not deduct the amount of tax paid to 
the state under Wisconsin Privilege 
Dividend Tax Law, since the pay¬ 
ment of tax with sums withheld 
from dividends declared and distrib¬ 
uted amounts to obtaining the "re¬ 
imbursement” which renders deduc¬ 
tion unavailable.—Wisconsin Gas & 
Elec. Co. V. U. S., Wis., 64 S.Ct. 1106, 
322 U.S. 526, 8‘8 L.Ed. 14‘34. 

(2) Sums paid by a Massachusetts 
trust to the Commonwealth of Mas¬ 
sachusetts as income taxes on divi¬ 
dends received by trust’s preferred 
stockholders residing in that state 
have been held not deductible.—East¬ 
ern Gas & Fuel Associates, v. C. I. 
R., C.C.A., 128 F.2d 369. 

88. U.S.—^Woodward Iron Co. v. U. 

S., D.QAla., 59 F.Supp. 54—U. S, 

V. Detroit Moulding Corp., D.C. 

Mich., 56 F.Supp. 754. 

Time of deduction 

(1) Corporate taxpayer, in com¬ 
puting net income for income tax 
purposes, may take a deduction for 
capital stock taxes only for taxable 
year in which such taxes were paid 
or accrued or paid or incurred, de¬ 
pendent on method of accounting on 
basis of which net income was com¬ 
puted, unless, in order clearly to re¬ 
flect income, deduction should have 
been taken as of a different time.— 
U. S. V. Detroit Moulding Corp., su¬ 
pra, 

(2) Capital stock tax on corpora¬ 
tion for 1925-1926 as to which cor¬ 
poration claimed exemption on ground 
that it was not then doing business, 


has been held not deductible from 
corporation’s tax return for year 
1929 in which tax was finally deter¬ 
mined and paid, where corporation 
was operating on accrual basis.— 
Continental Baking Corporation v. 
Helvering, 77 F.2d 119, 64 App.D.C. 
241. 

89. U.S.—Athens Roller Mills v. C. 
I. R., C.C.A., 136 F.2d 125—Davies' 
Estate V. C. T. R., C.C.A., 126 F.2d 
294, certiorari denied Helvering v. 
Davies’ Estate, 63 S.Ct. 32, 317 U. 
S. 640, 87 L.Ed. 516. 

90. U.S.—^Aluminum Castings Co. v. 
Routzabn, C.C.A.Ohio, 31 F.2d 669, 
affirmed 51 S.Ct. 11, 282 U.S. 92, 
75 L.Ed. 234. 

Tax imposed on another 

An excise tax on the sale of a mo¬ 
tor car, imposed on the dealer, can¬ 
not be deducted by the purchaser, 
although it was charged against him 
separately from the purchase price. 
—Shearer v. C. I. R., C.C.A., 48 F.2d 
552. 

91. U.S.—Rathe Exchange v. C. I. 
R., C.C.A., 77 F.2d 806. 

Taxes held not deductible 

A taxpayer who maintained its 
books and filed its tax returns on 
accrual basis, and who consistently 
elected to treat duties on imported 
tobacco as cost of inventory under 
Treasury Regulations, has been held 
not entitled, in computing income tax 
for taxable year, to deduct the import 
duties as "taxes paid or accrued.”— 
Bobrow Bros. v. C. L R., C.C.A., 135 
F.2d 209. 

92. U.S.—Commissioners of Sinking 
Fund V. U. S., Ct.Cl„ 18 S.Ct. 361, 
169 U.S. 265, 42 L.Ed. 737. 
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imposed on and, in the case of a member 

of a partnership tinder the Act of 1917, with his 
proportionate share of such excess profits tax im¬ 
posed on the partnership.^^ 

Estate taxes. Under the Internal Revenue Code, 
26 U.S.C.A. § 23 (c) (3), and similar statutes, fed¬ 
eral estate taxes are not deductible in computing 
net income.^^ 

§ 350. Taxes Imposed by Possessions of the 
United States 

Income taxes paid or accrued during the taxable 
year to any possession of the United States may be credit¬ 
ed in computing net income. 

Under the express provision of the Internal Rev¬ 
enue Code, 26 U.S.C.A. § 131 (a)^ and similar stat¬ 
utes, a taxpayer may credit the amount of any in¬ 
come taxes paid or accrued, during the taxable 
year, to any possession of the United States, in 
computing net income, if he does not choose to 
take to any extent the benefits of the statute, 26 
U.S.C.A. § 131, relating to credit for taxes of pos¬ 
sessions of the United States.^® 


Sales tax. In determining the taxable income of 
sugar manufacturer in the Philippine Islands with 
respect to sugar sold in the United States, the 
Philippine sales tax has been held properly de¬ 
ducted.^" 

§ 351. State and Local Taxes 

a. In general 

b. Property taxes 

a. In G-eneral 

Subject to some exceptions, state and local taxes 
paid or accrued within the taxable year are deductible 
in computing net income. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 23 (c), and similar statutes, it has been held that 
state and local taxes paid or accrued within the 
taxable year are deductible in computing net in- 
come.^^ Ordinarily, such taxes are deductible only 
by the persons on whom they are imposed.^® State 
taxes which have been contested and never paid 
are not deductible.^ Bonuses paid to the state on 
increases of capital stock,2 or water rents paid to a 


93. U.S.—Bertelsen v. White, C.C.A. 

Mass., 65 P.2d 719—John B. Sem¬ 
ple & Co. V. Lewellyn, D.C.Pa., 1 
F.2d 745—Bell & Co. v. XJ. S., 66 
Ct.Cl. 2S8—Curtis & Co. Co. 

V. TJ. S., 62 Ct.Cl. 115, certiorari dis¬ 
missed U. S. V. Curtis & Co. Mfg-. 
Co., 47 S.Ct. 96, 273 U.S. 771, 71 L. 
Ed. S84. 

94. U.S.—Reid v. Rafferty, C.C.A.N. 
Y.. 15 P.2d 264. 

95. U.S.—Bagnall v. C. I. R., C.C.A., 
96 P.2d 956. 

ITnder prior statutes 

(1) Under prior statutes federal 
estate taxes were deductible in com¬ 
puting the net income of an estate.— 
U. S. V. Woodward, Ct.Cl., 41 S.Ct. 
615, 256 U.S. 632, 65 L.Ed. 1131—33 
C.J. p 307 note 72 £a]. 

(2) Such taxes were deductible 
only by the personal representative 
of decedent, and not by a benefici¬ 
ary.—^Ardenghi v. Helvering, C.C.A., 
100 P.2d 406, certiorari denied Arden- 
ghi V. C. I. R., 59 S.Ct. 793, 307 U.S. 
622, S3 L.Ed. 1501—Bagnall v. C. I. 

R. , C.C.A., 96 P.2d 956—Scripps v. C. 
I. R., C.C.A., 96 E.2d 492, certiorari 
denied 59 S.Ct. 86, 305 U.S. 625, 83 L. 
Ed. 400, 59 S.Ct. 87, 305 U.S. 625, 83 
L.Ed. 400, and Howard v. C. I. R., 59 

S. Ct. 87, two cases, 305 U.S. 625, 83 
L.Ed. 400—^Brown v. U. S., B.C.Mo., 
21 F.Supp. 214, appeal dismissed, C. 
C.A., 106 F.2d 993, two cases, Keller 
V. U. S., 106 F.2d 1002, two cases, 
Mercantile Commerce Bank & Trust 
Co. V. U. S., 106 F.2d 1005, four cases, 
a.nd Radford v. U. S., 106 P.2d 1014, 
two cases—Matthiessen v. U. S., 67 


Ct.Cl. 571, certiorari denied 50 S.Ct. 
31, 280 U.S. 577, 74 L.Ed. 628. 

(3) Federal estate taxes were held 
not deductible in particular cases.— 
U. S. V. Mitchell, Ct.Cl.. 46 S.Ct. 418, 
271 U.S. 9, 70 L.Ed. 799—Leach v. 
C. I. R., C.C.A., 50 F.2d 371—Cather- 
wood V. U. S., C.C.A.Pa., 291 F. 560— 
Fourth & Central Trust Co. of Cin¬ 
cinnati, Ohio V. U. S., 65 Ct.Cl. 96, 
certiorari deniedl 49 S.Ct. 11, 278 U. 
S. 604, 73 L.Ed. 632—33 C.J. p. 307 
notes 76, 77. 

90. U.S.—^Helvering v. Campbell, C. 
C A., 139 F.2d 865—^Robinette v. 
C. I. R.. aC.A., 139 F.2d 285, cer¬ 
tiorari denied 64. S.Ct. 1155, 322 U. 
S. 745, 88 L.Ed. 1577, rehearing de¬ 
nied 64 S.Ct. 1283, 322 U.S. 772, 
88 L.Ed. 1597—^Lawrence v. War- 
dell, C.aA.CaL, 273 F. 405. 
Philippine Islands tax 

In computing net income under 
federal income tax laws of taxpayer 
who was United States citizen resid¬ 
ing in Philippine Islands, taxpayer 
was entitled to credit entire Philip¬ 
pine income tax on his tax liability, 
as against contention that he was en¬ 
titled to credit only a proportionate 
part thereof.—Helvering v. Camp¬ 
bell, C.C.A., 139 F.2d 865. 

97. U.S.—C. I. R. V. Hawaiian Phil¬ 
ippine Co., C.C.A., 100 F,2d 988, 
certiorari denied Helvering v. Ha¬ 
waiian Philippine Co., 59 S.Ct 
1032, 307 U.S. 635, 83 L.Ed. 1517. 

98. U.S.—^Wisconsin Gas & Elec. Co. 
V. U, S., Wis., 64 S.Ct 1106. 322 
U.S. 626, 88 L.Ed. 1434—C. I. R. v. 
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Schock, Gusmer & Co., C.C.A., 137 
P.2d 750—United Gas Improvement 
Co. V. Burnet, C.C.A., 64 P.2d 957. 
Bate of liability for state taxes is 
governed by state statutes and state 
court decisions.—^Walsh-McGuire Co. 
V. C. I. R., C.C.A., 97 P.2d 983. 
Subsequent invalidity of tax 

It has been held that state taxes 
accrued are deductible, although stat¬ 
ute imposing the tax was subse¬ 
quently declared invalid and taxes 
were never paid.—J. A. Dougherty's 
Sons V. C. I. R., C.C.A., 121 P.2d 700, 

99. U.S.—^Wisconsin Gas & Electric 
Co. V. U. S., Wis., 64 set. 1106, 
322 U.S. 526, 88 L.Ed. 1434— 

Eastern Gas & Fuel Associates v. 
C. 1. R., C.C.A., 128 F.2d 369—Falk 
Corporation v. C. 1. R., C.C.A., 60 F, 
2d 204—U. S. V. Central Nat. Bank, 
C.C.N.Y., 24 P. 577, affirmed Central 
Nat. Bank v. U. S., 11 S.Ct. 126, 137 
U.S. 355, 34 L.Ed. 703. 

Dividend tax 

Pact that state under its dividend 
tax law has made a corporation a 
tax collector by requiring it to with¬ 
hold payment of portion of dividends 
and to turn that portion over to the 
state does not make the tax one “im¬ 
posed” on the corporation.—^Wiscon¬ 
sin Gas & Elec. Co. v. U. S., Wis,, 64 
S.Ct. 1106, 322 U.S. 526; 88 L.Ed. 1434. 

1. U.S.—Dixie Pine Products Co. v. 
C. I. R., Miss., 64 S.Ct. 364, 320 U. 
S, 516, 88 L.Ed. 270. 

2. U.S.—United Gas Improvement 
Co. V. Burnet, C.C.A., 64 F.2d 957. 
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city,^ have been held not to be deductible as “tax¬ 
es*' under the statute. 

Where the taxpa^^er is on a cash basis, deductions 
based on payment of local taxes are allowable only 
in the year during which they are paid.^ Where 
the taxpayer keeps his books on the accrual basis, 
he is entitled to take the deduction in the year dur¬ 
ing which his liability for the tax becomes fixed.^ 
It has been held that, where a taxpayer recognizes 
his liability for a state tax by accruing it on his 
books in a proper amount, the accrual is complete 
for all current accountancy purposes,® but a taxpay¬ 
er entering his liability for a tax on his books has 
not been permitted to deduct it for such year where 
he is contesting his liability therefor in the state 
courts.*^ 

Income taxes. Under the Internal Revenue Code, 


26 U.S.C.A. § 23 (c), and similar statutes, it has 
been held that state income taxes paid or accrued 
within the taxable year are deductible in computing 
net income.® 

Inheritance taxes. Under the express provision 
of the Internal Revenue Code, 26 U.S.C.A. § 23' 
(c) (3), and similar statutes, state inheritance tax¬ 
es are not deductible in computing net income,® 

b. Property Taxes 

(1) Personal property taxes 

(2) Real property taxes 

(1) Personal Property Taxes 

Personal property taxes paid or accrued within the 
taxable year are deductible in computing net income. 

Under the Internal Revenue Code, 26 U.S.C.x4. 
§ 23 (c), and similar statutes, it has been held that 


3. U.S.—Mahler v. C. I. R., C.C.A., 
119 F.2d 869, certiorari denied 62 

S.Ct. 114, 314 U.S. 660, 86 L.Ed. 529. 

4 , XJ.S.—Mississippi Val. Trust Co. 
V. U. S., D.C.Mo., 61 F.Supp. 451. 

5 ^ U S,—Dixie Pine Products Co. v. 
C. I. R., Miss., 64 S.Ct. 364, 320 
U.S. 516, 88 L.Ed. 270—Hoboken 
Land & Improvement Co. v. C. I. 
R., C.C.A., 138 F.2d 104. 
Assessment 

With regard to determination of 
the year from which taxes paid to 
state are deductible from income for 
purposes of federal taxation, a tax 
may accrue before it has been as¬ 
sessed only where some liability 
exists at the time of the accrual.— 
Union Bleachery v. C. I. R., C.C.A,, 
97 F.2d 226. 

Increased taxes 

(1) W’’here laws Increasing state 
excise taxes on corporation filing 
federal income tax returns on calen¬ 
dar year accrual basis were not 
approved until Jtine, 1936, amount 
of increase was deductible, in com¬ 
puting federal income tax, for the 
year 1936, rather than for the year 
1935.—Van Norman Co. v. Welch, C. 
C.A.Mass., 141 F.2d 99. 

(2) Where 1918 state tax payable 
by corporation keeping- books on ac¬ 
crual basis was calculated on corpo¬ 
ration’s federal return, an increase 
in the state tax resulting from com¬ 
missioner’s deficiency assessment 
was held deductible for 1918, al¬ 
though the corporation had not ac¬ 
crued on its books in 1918 such addi¬ 
tional state tax.—Uncasville Mfg. Co. 
V. C. I. R., C.G-A.", 65 F.2d 893, cer¬ 
tiorari denied 52 S.Ct, 497, 286 U.S. 
545, 76 L.Ed. 1282. 

6. U.S.—J. A. Dougherty’s Sons v. 
C. I. R., C.C.A., 121 F.2d 700. 

7. U.S.—Dixie Pme Products Co. v. 


C. I. R.. Miss., 64 S.Ct. 364, 320 U. 

S. 516, 88 L.Ed. 270. 

8. U.S.—George S. Colton Elastic 
Web Co. V. U. S., C.C.A.Mass., 116 
F.2d 202—Union Bleachery v. C. I. 
R., C-QA, 97 F.2d 226—Falk Cor¬ 
poration V. C. I. R., C.C.A., 60 F.2d 
204—Montgomery v. U. S., Ct.Cl., 
23 F.Supp. 130, certiorari denied 
59 S.Ct. 833, 307 U.S. 632, 83 L.Ed. 
1514. 

33 C.J. p 307 note 73. 

Ct’edit not allowed 

A corporate taxpayer which car¬ 
ried on no business in a foreign 
country and paid no income taxes to 
a foreign country was not entitled 
to credit against income taxes due 
the United States a certain propor¬ 
tion of state income taxes in the 
manner that foreign income taxes are 
credited rather than to deduct state 
income taxes from gross income, 
since congress has not granted such 
a right,—George W. Helme Co. v. U. 
S., Ct.Cl., 23 F.Supp. 787, certiorari 
denied 59 S.Ct. 145, 305 U.S. 645, 83 
L.Ed. 417, rehearing denied 59 S.Ct. 
247, 305 U.S. 674, 83 L.Ed. 437. 
Deduction dependent on liability 
Whether taxes paid by a Massa¬ 
chusetts trust to the Commonwealth 
of Massachusetts on dividends re¬ 
ceived by trust’s preferred stockhold¬ 
ers residing in that state were de¬ 
ductible in computing trust's federal 
income taxes depended on whether 
trust was absolutely liable for such 
taxes or whether payment was part 
of trust’s dividend structure.—East¬ 
ern Gas & Fuel Associates v. C. 1. 
R., C.C.A., 128 F.2d 369. 

9. U. S.—Bagnall v. C. I. R., C.C.A.., 
96 F.2d 956. 

TTnder prior statutes 

(1) Under prior statutes state in¬ 
heritance or transfer taxes were de¬ 
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ductible in computing the net income 
of an estate.—U. S. v. Mitchell, Ct. 
Cl., 46 S.Ct. 418, 271 U.S. 9, 70 L.Ed. 
799—Keith v. Johnson, N.T,, 46 S.Ct. 
415, 271 U.S. 1. 70 L.Ed. 795, 44 A.L. 
R. 1432—Bagnall v. C. I. R., C.C.A, 
96 P-2d 956—C. I. R. v. Pennsylvania 
Co. for Insurance on Lives and 
Granting Annuities, C.C.A., 83 F.2d 
545—C. I. R. V. Beebe, C.C.A, 67 F. 
2d 662, 92 A.L.R. 862—Farmers’ Loan 
& Trust Co. V. U. S., D.C.N.Y., 9 P.2d 
688—Halff V. U. S., Ct.Cl., 5 F.Supp. 
132. 

(2) Ordinarily, such taxes were 
not deductible by a beneficiary.—^Ar- 
denghi v. Helvering, C.C.A., 100 P.2d 
406, certiorari denied Ardenghi v. C. 
I. R., 59 S.Ct. 793, 307 U.S. 622, 83 
L.Ed. 1501—Restein v. C. I. R., C.C. 
A, 83 P.2d 818—Martz v. C. I. R., C. 
C.A., 82 F.2d 110—Gillette v. C. I. R., 
C C.A., 76 P.2d 6—Jackson v. Price, 
C.C.AN.T., 74 F.2d 707—Riddle v. 
U. S., CtCl., 38 P.2d 527—Brown v. 
U. S., D.C.Mo., 21 F.Supp. 214, appeal 
dismissed, C.C.A., 106 P.2d 993, two 
cases, Keller v. U. S., 106 P.2d 1002, 
two cases. Mercantile Commerce Bank 
& Trust Co. V. U. S., 106 F.2d 1005, 
four cases, and Radford v. U. S., 106 
P.2d 1014, two cases—33 C.J. p 307 
note 72 [b]. 

(3) However, it was held that, 
where state inheritance tax was a 
tax on right to receive property, a 
beneficiary could deduct a propor¬ 
tionate amount of inheritance tax 
paid.—^Van Dyke v. Wilkinson, D.C. 
Wis., 25 P.2d 763. 

(4) State inheritance taxes were 
held not deductible in particular 
cases.—Parrott Estate Co. v. Mc¬ 
Laughlin, C.C.A.Cal., 89 F.2d 188— 
Central Union Trust Co. of New 
York V. U. S., 63 Ct-CL 619, certio¬ 
rari denied 48 S.Ct. 116, 275 U.S. 565, 
72 L.Ed. 423. 
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personal property taxes paid or accrued within the 
taxable year are deductible in computing net in- 
come.l^ 

(2) Real Property Taxes 
Rea! property taxes paid or accrued within the tax¬ 
able year are deductible in computing net Income. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
23 (c), and similar statutes it has been held that 
real property taxes paid or accrued within the tax¬ 
able year are deductible in computing net income.^^ 
Ordinarily, such taxes are deductible only by the 


person on whom they are imposed and w^ho is lia¬ 
ble for their payment.^^ They are not deductible if 
they are against the property of another person, 
such as the taxpayer's wife,^^ or a prior owner, 
or if they represent a personal liability of another 
person,^® or if they are in essence a loan to another 
person.^'^ 

Payment by purchaser. Where land is subject to 
a lien for taxes, the subsequent payment of the tax¬ 
es by a purchaser does not constitute an allowable 
deduction,^ s such payment being considered a part 


10. XT.S.—C. I. R. V. Central United 
Nat Bank, C.C.A.. 99 F.2d 568— 
Herd V. C. I. R., C.C.A., 95 F.2d 179. 

Bank stock tax 

(1) It has been held that where a 
bank pays a tax on bank stock for 
which its stockholders are assessed 
and held liable, such tax is not de¬ 
ductible by the bank.—Central Nat. 
Bank v. U. S.. N.T., 11 S.Ct 126, 137 

U. S. 355, 34 KEd- 703—Porter v. U. 
S., C.C.A.Idaho, 27 P.2d 882, cer¬ 
tiorari dismissed 49 S.Ct 340, two 
cases, 279 U.S. 875, 73 L.Ed. 1009. 

(2) However, it has also been 
held that where a bank elects to 
exercise the right of having the tax 
assessed against itself, the bank is 
entitled to deduct such payment.— 
Ferguson v. Fidelity Union Trust Co., 
C.C.A.N.J., 24 P.2d 520. 

11. U.S.—C. I. R. V. Rust’s Estate, 
C.C.A., 116 P.2d 636—Helvering v. 
Schimmel, C.C.A., 114 F.2d 554— 
Carondelet Bldg. Co. v. Fontenot, 
C.CLa., Ill F.2d 267—C. I. R. v. 
Patrick Cudahy Family Co., C.C.A., 
102 P.2d 930—Lifson v. C. I. R., 
C.C.A., 98 F.2d 508, certiorari de¬ 
nied 59 S.Ct. 364, 305 US. 662, 83 
L.Ed. 429, motion denied 59 S.Ct. 
586, 306 U.S. 618, 83 L.Ed. 1025— 
West Point Mfg. Co. v. Davis, D.C. 
Ala., 58 F.Supp. 824—Supplee v. 
Magruder, D.C.Md., 36 F.Supp. 722, 
affirmed, C.C.A,, Magruder v. Sup¬ 
plee, 123 F.2d 399, reversed on 
other grounds 62 S.Ct. 1162, 316 
U.S. 394, 86 L.Ed. 1555. 

Assessment not controlling 

Provision in Wisconsin statute that 
property should be assessed as of 
the first day of May was not con¬ 
trolling as to date on which taxes 
accrued as liability so as to be de¬ 
ductible from gross income in tax 
returns made on an accrual basis, 
and liability did not accrue for such 
purpose until event by which liabil¬ 
ity was fi.xed had occurred.—C. I. R. 

V. Patrick Cudahy Family Co., C.C. 
.A„ 102 F.2d 930. 

Bayment by decedent 
Where taxpayer keeping books on 
basis of cash receipts and disburse¬ 
ments gave check for real estate tax¬ 
es which was paid after his death. 


payment was deductible from his 
gross income in determining income 
tax rather than from executors' in¬ 
come.—C. I. R. V. Bradley, C.C.A., 56 
F.2d 728. 

Deductions not allowed 

(1) Taxes on realty which had ac¬ 
crued prior to decedent’s death in 
1932, and which were subsequently 
paid by executors of his estate in 
1934, could not he deducted from cur¬ 
rent income of the estate in 1934, 
since such taxes became a lien on 
realty while in ownership of de¬ 
ceased, and constituted a claim 
against corpus of the estate, rather 
than against the income.—Friend v. 
C. I. R., C.C.A., 119 F.2d 959, certio¬ 
rari denied 62 S.Ct. 136, 314 U.S. 673, 
86 L.Ed. 538. 

(2) Where taxpayer kept business 
books on accrual basis and personal 
books on a cash basis, taxpayer has 
been held not entitled to deduct from 
1931 income realty taxes on business 
property which accrued in 1930 but 
were not paid until 1931.—Cecil v. 
C. I. R., C.C.A., 100 F.2d 896. 

Rebate reducing deduction 

Where taxpayer which kept its 
records and books on an accrual bas¬ 
is received in 1933 a rebate on real 
estate taxes assessed by city and 
paid by taxpayer in 1932, amount 
of taxes deductible from gross in¬ 
come for 1932 was properly reduced 
by amount of rebate.—Stimpson Inv. 
Corporation v. U. S., D.C.Mass., 35 F. 
Supp. 498- 

12. U.S.—Magruder v. Supplee, Md., 
62 S.Ct. 1162, 316 U.S. 394, 86 L.Ed. 
1555—Helvering v. Johnson Coun¬ 
ty Realty Co., C.C.A., 128 F.2d 716 
—Borland v. C. I, R., C.C.A., 123 
F.2d 358—^Lone Pine Lawn Corpo¬ 
ration V. Helvering, C.C.A., 121 F. 
2d 935—C. I. R. V. Rust’s Estate, C. 
C.A., 116 F.2d 636—Walsh-McGuire 
Co. V. C. I. R., C.C.A., 97 F.2d 983 
—^Noble V. Jones, D.C.Okl., 45 F. 
Supp. 504, appeal dismissed, C.C.A., 
Jones V. Noble, 130 F.2d 754. 
Agreement of parties 
The incidence of local taxes can¬ 
not be changed by agreement of par¬ 
ties, with respect to right to deduct 
such taxes in computing net income. 
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—Magruder v. Supplee, Md., 62 S.Ct. 
1162, 316 U.S. 394, 86 L.Ed. 1555— 
Helvering v. Johnson County Realty 
Co., C.C.A,, 128 F.2d 716. 

Apartment owner 

Where taxpayer along with others 
erected a co-operative apartment 
whereby each member expressed his 
own individuality and paid his own 
cost of construction, and subsequent¬ 
ly the members executed a trust 
agreement placing the title to the 
apartment in trustees and thereafter 
executed leases for twenty-five-year 
terms, but the trust indenture so 
far as it manifested an active trust 
never went into effect and the leases 
were misnomers because the owner 
was in effect leasing the property to 
himself, taxpayer was not prevented 
from deducting the sums paid for 
taxes on his apartment in computing 
his income tax on the ground that 
he was not the owner thereof.—Bor¬ 
land V. C. I. R., C.C.A., 123 P.2d 358. 
Dessee 

Lessee may not deduct from his 
income the taxes which he has paid 
as part of his rental.—Borland v. 

C. I. R., supra—^Wood v. Rasquin, 

D. C.N.T., 21 F.Supp. 211, afllrmed, 
C.C.A., 97 F.2d 1023. 

What law governs 

Questions as to the incidents of 
assessments and of tax liens on the 
property and the liability of the own¬ 
er depend on the local law.—C. I. R 
V. Rust’s Estate, C.C.A., 116 F.2d 636 
—^Walsh-McGuire Co. v. C. I. R., C. 

C. A., 97 F.2d 983. 

13. US.—Borland v. C. I. R., C.C.A., 
123 F.2d 358. 

14. US.—Borland v. C. I. R., supra 

D. C.—Colston V. Burnet, 59 P.2d 867, 

61 App.D.C. 192, certiorari denied 
53 S.Ct. 89, 287 U.S. 640, 77 L.Ed. 
554. 

15. U.S.—Borland v. C. I. R., C.C.A., 
123 F.2d 358—Walsh-McGuire Co. 
V. C. I. R., C.C.A., 97 P.2d 983. 

16. U.S.—Borland v. C. I. R., C.C.A., 
123 F.2d 3*58. 

17. U.S.—Borland v. C. I. R., supra. 

18. US.—^Magruder v. Supplee, Md., 

62 S.Ct. 1162, 316 US. 394, 86 L.Ed, 
1655—U. S. V. Consolidated Eleva- 
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of the purchase price.^^ It has been held that the 
rule is not altered by the fact that the amount of 
taxes had not been definitely ascertained at the time 
the lien attached.^® However, where land is pur¬ 
chased after the assessment of taxes but before they 
were payable or the lien had attached, the payment 
of such taxes by the purchaser is deductible.^! 

Life insurance companies. Under the Internal 
Revenue Code, 26 U.S.C.A. § 201 (c) (7) (C), and 
similar statutes, allowing a life insurance company 
to deduct real estate taxes on property owned by 
the company, accrued taxes on lands acquired by 
the company and paid by it subsequent to acquisi¬ 
tion are not deductible, since such taxes became a 
lien on the land while in other ownership.^2 Un¬ 


der § 245 (b) of the Revenue Acts of 1921 and 1926, 
it was held that a life insurance company could not 
deduct real estate taxes on property owned and 
occupied by it, where the rental value of the space 
so occupied was not included in gross income.^S 

§ 352. Foreign Taxes 

A taxpayer may be credited with the amount of any 
income taxes paid or accrued during the taxable year 
to any foreign country. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 131 (a), and similar statutes, a taxpayer, includ¬ 
ing a domestic corporation, may be credited with 
the amount of any income taxes paid or accrued 
during the taxable year to any foreign country.2^ 


tor Co., C.C.A.Minn., 141 F.2d 791 
—Helvering v. Johnson County 
Realty Co., C.C.A., 128 F.2d 716— 
Lifson V. C. I. R-, C.C.A., 98 F.2(a 
508, certiorari denied 59 S.Ct. 364, 
305 U.S. 662, 83 L.Ed. 429, motion 
denied 59 S.Ct. 586, 306 U.S. 618, 
83 L.Ed. 1025—^Walsh-McGuire Co. 
V. C, I. R., C.C.A, 97 F.2d 983— 
Parrott Estate Co. v. McLaughlin, 
CCA.Cal.. 89 F.2d 188—Merchants 
Bank Bldg. Co. v. Helvering, C.C, 
A., 84 F.2d 478. 

19. CJ.S.—Magruder v. Supplee, Md., 
62 S.Ct. 1162, 316 U.S. 394, 86 L. 
Ed, 1555—U. S. V. Consolidated 
Elevator Co., C.C.A.Minn., 141 F. 
2d 791—^Helvering v. Johnson 
County Realty Co., C.C.A., 128 F.2d 
716—Lifson v. C. I. R., C.C.A., 98 
F.2d 508, certiorari denied 59 S.Ct. 
364, 305 US. 662, S3 L.Ed. 429, mo¬ 
tion denied 59 S.Ct. 586, 306 U.S. 
618, 83 L.Ed. 1025—Parrott Estate 
Co. V. McLaughlin, C.C.A.Cal., 89 
F.2d 188. 

20. U.S.—Lifson v. C. I. R., C.C.A., 
98 F.2d 508, certiorari denied 59 
S.Ct. 364, 305 U.S. 662, 83 L.Ed. 429, 
motion denied 59 S.Ct. 586, 306 U. 
S. 618, S3 L.Ed. 1025. 

21. U.S.—C. I. R. V. Rust's Estate, 
C.C.A., 116 P.2d 636—C. I. R. v. 
Coward, C.C.A., 110 F.2d 725, 128 
A.L.R. 764—Noble v. Jones. D.C. 
Okl., 45 F.Supp. 604, appeal dis¬ 
missed Jones V. Noble, C.C.A., 130 
F.2d 754. 

Appoxtiomnent 

Taxpayer who acquired New Jer¬ 
sey realty on Jan. 8, 1934, and paid 
all 1933 property taxes thereon could 
deduct all except %65 of the taxes 
from gross income in computing 
federal income tax, such fraction not 
being deductible in view of New Jer¬ 
sey statute apportioning taxes be¬ 
tween seller and buyer on the basis 
©f the length of time in which each 
held the property during calendar 
year.—C. I, R. v. Coward, CtC.A., 110 
F.2d 725, 128 A.L.R. 764, 

47 C jr.S.—33 


Devisee as grantee 

Under Washington statute provid¬ 
ing that real estate taxes should be 
a lien on realty from March 1, but 
that, as between a grantor and gran¬ 
tee, lien should not attach until fol¬ 
lowing February, it has been held 
that a taxpayer and her father, who 
died April 5, 1931, leaving a will de¬ 
vising realty to taxpayer, were in 
position of “grantor and grantee" 
under statute, and therefore lien had 
not attached prior to father's death, 
and taxpayer and her husband, who 
made income tax return for year 
1932 on “cash” basis, were entitled 
to deduction for 1931 taxes paid in 
1932 on devised realty.—C. I. R. v. 
Plestcheeff, C.C.A., 100 F.2d 62. 

22. U.S.—^Helvering v. Missouri 
State Life Ins. Co., C.C.A., 78 P.2d 
778. 

23. U.S.—^American Nat. Ins. Co. v. 
C. I. R., C.C.A.Tex., 91 F.2d 705— 
C. I. R. V. Lafayette Life Ins. Co., 
C.C.A., 67 F.2d 209. 

Portion of building rented 

Under the statute, it was held that, 
where rents received by life Insur¬ 
ance company for rented portion of 
its building, less deductions claimed, 
do not equal four per cent of build¬ 
ing's book value for taxable year, 
the company, in order to have the 
benefit of deductions for real estate 
taxes, must add to gross Income, as 
rental value of part occupied by 
company, an amount sufficient to 
make up the deficiency.—American 
Nat. Ins. Co. v. C. I. R., C.C.A.Tex., 
91 P.2d 705. 

24. U.S.—^Niles Bement Pond Co. v. 
U. S., Ct.Cl., 50 S.Ct. 251, 281 U.S. 
357, 74 L.Ed. 901—United Shoe Ma¬ 
chinery Corporatio-n v. White, C. 
C.A.Mass., 89 P.2d 363, certiorari 
denied 68 S.Ct. 478, two cases, 302 
U.S. 768, 82 L.Ed. 597—United Shoe 
Machinery Corporation v. Nichols, 
C.C.A.Mass., 89 F.2d 363, certiorari 
denied 58 S.Ct. 478, 302 U.S. 768, 82 
L.Ed. 597—C. I. R. v. Brlskey Co„ 

5U 


C.C.A., 78 F.2a 816—Tlnitea Dye- 
wood Corporation v. Bowers, D C. 
N.Y., 44 F.2d 399, affirmed, C C.A., 
56 P.2d 603—Stover v. McCaughn, 
U.C.Pa., 28 F.2d 1005—Frederick 
Vietor & Achelis v. Salt’s Textile 
Mfg. Co., D.C.Conn., 26 F.2d 249— 
F. W. Woolworth Co. v. U. S., D.C. 
N.Y., 15 F.Supp. 679, reversed on 
other grounds, C.C.A., 91 F.2d 973, 
certiorari denied 58 S.Ct. 479, 302 
U.S. 768, 82 L.Ed. 697, and U. S. v. 
F. W. Woolworth Co.. 58 S.Ct. 481, 
302 U.S. 768, 82 L Ed. 597—Elm- 
hirst V. Duggan, D.C.N.Y., 14 F. 
Supp. 782. 

Purpose 

The primary design of such provi¬ 
sion is to mitigate the evils of double 
taxation, which result when the same 
income is taxed in both the foreign 
country and the United States.— 
Hubbard v. U. S., Ct.Cl., 17 F.Supp. 
93, certiorari denied 57 S.Ct. 508, 
first case, 300 U.S. 666, 81 L.Ed. 873. 

Amount deductible 

(1) Where an excise tax paid a 
foreign government could be applied 
as a credit on the amount of income 
tax due such government, in comput¬ 
ing the United States income tax the 
taxpayer was entitled to deduct only 
the excess of the income tax over the 
excise tax.—^Helvering v. Queen Ins. 
Co., C.C.A., 115 F.2d 341, certiorari 
denied Queen Ins. Co. of America v. 
Helvering, 61 S.Ct. 827. 312 U.S. 706, 
85 L.Ed. 1138. 

(2) Under § 131 (b) of Internal 
Revenue Acts of 1936 and 1938, limit¬ 
ing credit for foreign taxes to pro¬ 
portionate amount of the foreign tax¬ 
es which taxpayer's net income from 
sources without the United States 
bears to his entire net income for 
same taxable year, dividends derived 
by taxpayer from its foreign subsi¬ 
diaries were required to be reduced 
both by identifiable expenses and a 
ratable portion of unallocable ex¬ 
penses as provided In § 119 of such 
acts, notwithstanding that dividends 
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While such a provision should not he given a nar¬ 
row or technical construction,2 5 it must be applied 
consistently with American principles of taxation, 
and hence whether the tax paid is an ‘"income tax” 
within the provision must be determined according 
to the laws of the United States.^^ Consideration 
may be given, however, to the foreign tax statutes, 
with respect to their nature and the status of the 


taxpayer under such statutes.The taxpayer 
must plainly establish the fulfillment of all the con¬ 
ditions entitling him to the benefit of the credit.^s 
The foreign tax must be imposed on the person 
seeking the credit.^^ 

Payments by foreign subsidiaries. Under the 
Internal Revenue Code, 26 U.S.C.A. § 131 (f), and 
similar statutes, in order to avoid double taxation, 


were received by taxpayer witbout 
expense.—International Standard 

Elec. Corp. v. C. I. R.. C.C.A.. 144 P. 
2d 487, certiorari denied 65 S Ct. 560, 
two cases, 323 U.S. 803, 89 KEd. 640. 
Exempt income 

Where a portio-n of taxpayer’s for¬ 
eign income was exempt from taxa¬ 
tion in the United States, he is not 
entitled to credit for foreign taxes 
paid on such income.—Hubbard v. U. 

S., Ct.Cl., 17 F.Supp. 93, certiorari 
denied 57 S.Ct. 508, hrst case, 300 
U.S. 666, 81 U.Ed. 873—Hubbard v. U. 

S., 84 Ct.Cl. 213, certiorari denied 57 
S.Ct. 508, 300 US. 666, 81 U.Ed. 874. 
Paarticular credits not allowed. 

U. S.—U. S- V. Rogers, C C.A.Cal., 122 
P.2d 485—Hygienic Products Co. v. 
C. I. R.. C.C.A., 111 P,2d 330. cer¬ 
tiorari denied 61 S.Ct. 22, 311 U.S. 
665, 85 L.Ed. 426—C. I. R. v. Spey¬ 
er, C.C.A., 77 P.2d 824, certiorari 
denied Helvering v. Speyer, 56 S. 
Ct. 155. 296 U.S. 631, 80 L.Ed. 449 
—^Art Metal Const. Co. v. U. S., Ct. 
Cl., 17 F.Supp. 854—^Elmhirst v. 
Duggan, D.C.N.Y., 14 F.Supp. 782. 

D.C.—Russell-Miller Milling Co. v. 
Helvenng, 69 P.2d 392, 63 App.D. 
C. 74. 

25. U.S.—Goodyear Tire & Rubber 
Co. v. Gentsch, D.C.Ohio, 59 F.Supp. 
829, affirmed, C.C.A., Gentsch v. 
Goodyear Tire & Rubber Co., 151 
F.2d 997. 

^‘Poreign country” 

(1) Term “foreign country" is not 
technical or artificial, and the sense 
in which it is used in statute must 
be determined with reference to the 
purpose of the legislation.—^Burnet 

V. Chicago Portrait Co., 52 S.Ct. 275, 
285 U.S. 1, 76 L.Ed. 5«7. 

(2) State of New South Wales 
has been held a “foreign country" 
within the statute.—Burnet v. Chica¬ 
go Portrait Co., supra. 

Time of claiming credit 

Revenue Act provision entitling 
taxpayer to credit for foreign taxes 
paid is not to be construed so nar¬ 
rowly as to require taxpayer to sig¬ 
nify his desire in his original re¬ 
turn or lose benefit of credit where 
no tax liability is indicated, but if 
taxpayer signifies his desire in an 
amended return, he should be per¬ 
mitted to have the benefit of the 
credit.—Goodyear Tire & Rubber Co. 
V. Gentsch, D.C.Ohio, 59 F.Supp. 829, 


affirmed, C.C.A., Gentsch v. Goodyear 
Tire & Rubber Co., 151 F.2d 997. 

26. U.S.—Biddle v. C. I. R., C.C.A., 
86 F.2d 718, affirmed 58 S.Ct. 379, 
302 U.S. 573, 82 L.Ed. 431—Irving 
Air Chute Co. v. C. I. R., C.C.A., 143 
P. 2 d 256, certiorari denied 65 S.Ct. 
134, 323 U.S. 773, 89 L.Ed. 618. 

Criteria set by congress 
The power to tax and to grant 
credit for foreign income taxes paid 
or accrued resides in congress, and 
the expression of its will, which con¬ 
trols the application of provisions 
for credit, must be taken to conform 
to its own criteria, in the absence of 
express statutory language or neces¬ 
sary Implication, making the meaning 
of the phrase “paid or accrued," and 
the operation of the statute in which 
it occurs, depend on its characteriza¬ 
tion by foreign statutes and decisions 
under them.—^Biddle v. C. I. R., 58 S. 
Ct. 379, 302 U.S. 573, 82 L Ed. 431— 
Helvering v. Elkins, 58 S.Ct. 379, 302 

U. S. 573, 82 L.Ed. 431. 

27. U.S.—^Keasbey & Mattison Co. v. 
Rothensies, C C.A.Pa., 133 P.2d 894, 
certiorari denied 64 S.Ct. 39, 320 
U.S. 739, 88 L.Ed. 438—H. W. Gos- 
sard Co. v. C. I. R., C.C.A., 119 F. 
2d 346. 

“Income” 

The term “income," within Reve¬ 
nue Acts allowing as tax credit 
amount of income tax paid to any 
foreign country, includes only gain 
or profit as the basis for income 
taxation and excludes gross receipts 
or gross income as such a basis.— 
St. Paul Fire & Marine Ins. Co. v. 
Reynolds, D.C.Minn., 44 F.Supp. 863. 

An “income tax” is a direct tax on 
income as defined by the act impos¬ 
ing the tax, and “income" has been 
uniformly restricted to a gain real¬ 
ized or a profit derived from capital 
labor or both, and the phrase “in¬ 
come tax" within the statute allow¬ 
ing taxpayer credit on tax of amount 
of income taxes paid to a foreign 
country is subject to the same basic 
restrictions.—^Keasbey & Mattison Co. 

V. Rothensies, C.C.A.Pa., 133 F.2d 
894, certiorari denied 64 S.Ct. 39, 320 
U.S. 739, 88 L.Ed. 438. 

Taxes held not “income taxes” 

( 1 ) Sums deducted by British 
licensee from royalties due New 
York corporation as representing 
British tax thereon.—Irving Air 
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Chute Co. V. C. I. E., C.C.A., 143 P. 

2 d 256, certiorari denied 65 S.Ct. 124, 
323 U.S. 773, 89 L.Ed. 618. 

( 2 ) Duty on annual profits in ex¬ 
cess of a certain sum, determined by 
deductions from gross output of ac¬ 
tual costs of mining operations.— 
Keasbey & Mattison Co. v. Rothen¬ 
sies, C.C.A.Pa., 133 F.2d 894, certio¬ 
rari denied 64 S.Ct. 39, 320 U.S- 739, 
88 L.Ed. 438. 

(3) Insurance premium tax.—St. 
Paul Fire & Marine Ins. Co. v. Reyn¬ 
olds, D.C.Minn., 44 F.Supp. 863. 

28. U.S.—Biddle v. C. I. R., 58 S.Ct. 
379, 302 U.S. 573, 82 L.Ed. 431— 
Helvering v. Elkins, 58 S.Ct. 379, 
302 U.S. 573, 82 L.Ed. 431—Irving 
Air Chute Co. v. C. I. R., C.C.A., 
143 F.2d 256, certiorari denied 65 
S.Ct. 134, 323 U.S. 773, 89 L.Ed. 618 
—Keasbey & Mattison Co. v. Roth¬ 
ensies, C.C.A.Pa., 133 F.2d 894, cer¬ 
tiorari denied 64 S.Ct. 39, 320 U.S. 
739, 88 L.Ed. 438—United Shoe Ma¬ 
chinery Corporation v. White, D.C. 
Mass., 13 F.Supp. 97, modified on 
other grounds, C.C.A,, 89 F.2d 363, 
certiorari denied 58 S.Ct. 478, two 
cases, 302 U.S. 768, 82 L.Ed. 596. 

29. U.S.—Irving Air Chute Co. v. C. 
L Rm C.C.A., 143 F.2d 256, certio¬ 
rari denied 65 S.Ct. 134, 323 U.S. 
773, 89 L.Ed. 618. 

30. U.S.—Biddle v. C. I. R., 58 S.Ct. 
379, 302 U.S. 573, 82 L.Ed. 431— 
Helvering v. Elkins, 58 S.Ct. 379, 
302 U.S. 573, 82 L.Ed. 431. 

Direct liability 

Credits for foreign taxes paid or 
accrued are allowed only to those 
who are taxpayers both by virtue of 
the tax on which credit is claimed 
and by virtue of the credit itself in 
the sense that they are directly lia¬ 
ble for the taxes which form the 
basis of the credit.—Irving Air Chute 
Co. V. C. I. R., C.C.A., 143 F.2d 256, 
certiorari denied 65 S.Ct. 134, 323 U. 
S. 773, 89 L.Ed. 618. 

31. U.S.—^American Chicle Co. v. U. 

S., Ct.CL, 62 S.Ct. 1144, 316 U.S. 
450, 86 L.Ed. 1591—Aluminum Co. 
of America v. U. S., C.C.A.Pa-, 123 
F,2d 615—Coca-Cola Co. v. U. S.. 
Ct.Cl., 55 F.Supp. 616—United Shoe 
Machinery Corporation v. White, D. 
C.Mass., 13 F.Supp. 97, modified on 
other grounds, C.C.A., 89 F.2d 363, 
certiorari denied 58 S.Ct. 478, two 
cases, 302 U.S. 768, 82 L.Ed. 596. 
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a domestic corporation receiving- dividends from a 
foreign subsidiary may be allowed to credit the 
same proportion of any income taxes paid by such 
subsidiary to any foreign country, on or with re¬ 
spect to the accumulated profits of the subsidiary 
from which such dividends were paid, which the 
amount of such dividends bears to the amount of 
such accumulated profits.^2 Jt has been held that 
such a provision must be strictly construed in fa- 

5. Depreciation, Depletion, 
§ 353. Definitions and Nature 

The depreciation allowance in computing net income 
is the sum which should be set aside each year for ex¬ 
haustion, wear and tear, and obsolescence of the prop¬ 
erty, in order to permit the return to the taxpayer of 
the cost or other basis of the property. Depletion refers 
to the exhaustion of wasting assets In the form of natural 
resources. 

The depreciation allowance for income tax pur- 


vor of the government.^S 

Payments hy foreign corporation. Under the In¬ 
ternal Revenue Code, 26 U.S.C.A, § 232, and sim¬ 
ilar statutes, allowing a foreign corporation deduc¬ 
tions only if, and to the extent that, they are con¬ 
nected with income from sources within the United 
States, foreign taxes are deductible to the extent 
that they are connected with income from sources 
within the United States.^-^ 

Obsolescence, anp Exhaustion 

poses is the sum which should be set aside for the 
taxable year in order that, at the end of the useful 
life of business property, the aggregate of the sums 
set aside each year will, with the salvage value, 
suffice to provide an amount equal to the cost or 
other basis of the property.^® It represents the re¬ 
duction in value during the taxable year of capital 
assets through aging, physical deterioration^ wear 


32. TJ.S.—Ajnerican Chicle Co. v. U. 
S., Ct.Cl., 62 S.Ct. 1144, 316 U.S. 
450, 86 L Ed. 1591—Burrougrhs 

Adding- Mach. Co. v. Terwilliger, 
C.C.A.Mich., 135 F.2d 608—P. W. 
■Woolworth Co. v. U. S., C-C.A.N.Y., 
91 F.2d 973, certiorari denied 58 
S.Ct. 479, 302 U.S. 768, 82 L.Ed. 
597, and U. S. v. F- W. Wool worth 
Co., 58 S.Ct. 481, 302 U.S. 768, 82 
li.Ed. 597—United Dyewood Cor¬ 
poration V. Bowers, D.C.IN.Y., 44 
F.2d 399, affirmed, C.C.A., 50 P.2d 
603—Coca-Cola Co. v. U. S., Ct.CL, 
55 P:Supp. 616—International Mill¬ 
ing Co. V. U. S., Ct.Cl., 27 P.Supp. 
592. 

Computation. 

(1) The multiplicand of fraction, 
arrived at by using dividends re¬ 
ceived by parent as numerator, and 
accumulated profits of subsidiary as 
denominator, is taxes paid on, or with 
respect to, accumulated profits of 
subsidiary, rather than total foreign 
taxes paid by subsidiary.—American 
Chicle Co. v. U. S., Ct.Cl., 62 S.Ct. 
1144, 316 U.S. 450, 86 L.Ed. 1591— 
United Fruit Co. v. Hassett, D.C. 
Mass., 61 F.Supp. 1013. 

(2) A contrary formula was used 
under other decisions.—^Aluminum 
Co. of America v. U. S., C.C.A.Pa., 
123 P.2d 615—^International Milling 
Co. V. U. S., Ct.CL, 27 P.Supp. 592. 

Tax on dividends 

A corporate taxpayer was not en¬ 
titled to either a credit or deduction 
for English taxes paid by its wholly- 
owned English subsidiary on divi¬ 
dends received by the taxpayer, since 
the taxes were levied, not on the 
stockholder receiving the dividend, 
but on the corporation paying it.— 
United Dyewood Corporation v. Bow¬ 
ers, D.C.N.Y., 44 P.2d 399, affirmed, 


C.C.A., 56 F.2d 603—Otis Elevator 
Co. V. U. S., Ct.Cl., 26 P.Supp. 328. 
Taxes on leased land 
Taxes paid by taxpayer’s British 
subsidiary under British law on val¬ 
ue of leased land occupied by subsi¬ 
diary and on rents received have been 
held not foreign “income taxes” for 
which taxpayer could claim deduc¬ 
tion.—P. W. Woolworth Co. v. U. S., 
C.C.A.N.Y., 91 F.2d 973, certiorari 
denied 58 S.Ct. 479, 302 U.S. 768, 82 
L.Ed, 597, and U. S. v. P. W. Wool- 
worth Co., 58 S.Ct. 481, 302 U.S. 768, 
82 L.Ed. 597. 

Tax year 

Where domestic corporation kept 
accounts and paid income tax on 
calendar-year basis and received divi¬ 
dend from foreign corporation which 
kept accounts on fiscal-year basis, 
domestic corporation was held not 
entitled to credit for income tax paid 
foreign government at end of fiscal 
year subsequent to calendar year on 
basis of which income tax was de¬ 
termined.—P. H. Peavey & Co. v. U. 
S., Ct.Cl., 55 F.2d 516. 

Prior to enactment of such provi¬ 
sion, it was held that such credit was 
not allowable.—Burroughs Adding 
Mach. Co. V. Terwilliger, C.C.A.Mich., 
135 F.2d 608—H. W. Gossard Co. v. 
C. I. K., C.C.A., 119 P.2d 346—F. W. 

Woolworth Co. v. U. S., C.C.A.N.Y., 
91 P.2d 973, certiorari denied 58 S. 
Ct. 479, 302 U.S. 768, 82 L.Ed. 597, and 
U. S. V. P. W. Woolworth Co., 58 
S.Ct. 481, 302 U.S. 768, 82 L.Ed. 597— 
F. H. Peavey & Co. v. U. S., Ct.Cl., 
55 P.2d 616. 

33. U.S.—Burroughs Adding Mach. 
Co. V. Terwilliger, C.C.A.Mich., 135 
P.2d 608—^Aluminum Co. of Ameri¬ 
ca V. U. S,. C.C.A.Pa., 123 P.2d 615 
—^United Shoe Machinery Corpora¬ 
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tion V. White, C.C.A.Mass., 89 F. 
2d 363, certiorari denied 58 S.Ct. 
478, two cases, 302 U.S. 768. 82 L. 
Ed. 597—United Shoe Machinery 
Corporation v. Nichols. C.C A.Mass., 
89 P.2d 363. certiorari denied 58 S 
Ct. 478, 302 U.S. 768, 82 L.Ed 597 
—United Dyewood Corporation v. 
Bowers. C.C.A.N.Y., 56 P.2d 603— 
International Milling Co. v. U. S., 
Ct.CL, 27 F.Supp. 592—Foundation 
Co. V. U. S., CtCL. 15 P.Supp. 229. 

34. U.S.—Commercial Union Assur. 

Co. V. G. I. R., C.C.A.. 144 F.2d 994 
—^Welch V. St. Helens Petroleum 
Co., C.C.ACal., 78 P 2d 631—Union 
Assur. Soc. V. U. S.. 48 F.Sunp. 665, 
99 Ct.Cl. 218—Third Scottish 

American Trust Co. v. U. S., Ct. 
Cl., 37 P.Supp. 279. 

Taxes held not deductible 

Taxpayer, a British insurance com¬ 
pany, in years in which it received 
no dividends from its wholly owned 
American subsidiary insurance com¬ 
panies, in computation of American 
income tax, was not entitled to take 
credit for British income taxes which 
British law required it to pay on net 
profits of subsidiaries regardless of 
whether net profits of subsidiaries 
became income of taxpayer, since 
British taxes were not taxes connect¬ 
ed with income from sources within 
the United States.—Commercial Un¬ 
ion Assur. Co. V. C. 1. R., C.C.A., 144 
F.2d 994. 

35. U.S.—United States v. Ludey, Ct. 
CL, 47 S.Ct, 608, 274 U.S. 295, 71 
L.Ed. 1054—Becker v. Anheuser- 
Busch, Inc., C.C.A.MO., 120 P.2d 403, 
certiorari denied Anheuser-Busch, 
Inc. V. Becker, 62 S.Ct, 105, 314 U. 
S. 625, 86 L.Ed. 502—Burlington 
Gazette Co. v. C. I. R., C.C.A., 75 
F.2d 577—Cameron v. C. I. R., C. 

i C.A., 66 P.2d 1021. 



§ 353 


INTERNAL REVENUE 


47 C.J.S. 


and tear, or the While tinder early statutory 

provisions it was required that the depreciation 
must arise out of the use of the property in the 
business of the taxpayer,27 under present statutes 
the depreciation may result from use of the proper¬ 
ty itself or from other causes, such as lapse of 
time.2S The depreciation allowance is not to be 
confused with deductions for repairs since it is de¬ 
signed to cover the lessening in value in spite of 
current repairs.29 

In its broad sense, the term “depreciation” re¬ 
fers to the allowance for exhaustion, wear and tear, 
and obsolescence.^® In particular vrith respect to 
obsolescence, it has been said that an allowance for 
obsolescence is usually referred to as depreciation, 
excluding from the term “depreciation” any idea of 
a mere reduction in market value but it has also 
been judicially recognized that there are cases 
which make a distinction between a deduction for 
depreciation and one for obsolescence, although in 
the particular case it was held that there could 


be no difference so far as the result to the taxpayer 

was concerned.*^2 

Obsolescence, It has been pointed out that ob¬ 
solescence is difficult to define,^2 that it has been 
variously defined,and that its meaning depends, 
on and varies with, the connections in which it is 
employed.^® In general, it is defined as the state 
or process of becoming obsolete;^® the process of 
falling into disuse the condition or process by 
which units gradually cease to be useful or profita¬ 
ble as a part of the property, on account of changed 
conditions.^ 2 However, the fact that property is 
obsolete in the popular or dictionary meaning, as 
being something that is no longer used, is not suf¬ 
ficient to permit a deduction for obsolescence; ob¬ 
solescence as used in the tax statutes and treasury 
regulations has a narrower or more technical mean- 
ing.4® In general, obsolescence under the tax stat¬ 
utes connotes functional depreciation, as it does 
in accounting and engineering terminologyand 
more than nonuse or disuse is necessary to estab- 


sa U.S.—Pugh w. C. I. R.. C.CA., 
49 P.2d 76, certiorari denied Pugh 
V. Burnet, 52 S Ct. 22, 284 U.S. 642, 
76 L.Ed. 546—Atwater Kent Mfg. 
Co. V. C. I. R., CC.A., 43 F.2d 331— 
Cohen v. Lowe, D.C.N.Y., 234 F. 474. 
Analogy to sale 

“The theory underlying this allow¬ 
ance for depreciation is that by us¬ 
ing up the plant a gradual sale is 
made of it. The depreciation charged 
off is the measure of the cost of the 
part which has been sold."—^Atwater 
Kent Mfg. Co. v. C. I. R., aC.A., 43 
F.2d 331, 333. 

37. Early statute construed 
Under Revenue Act of 1916 § 12, 

permitting an allowance for depre¬ 
ciation on property “arising out of 
its use or employment in the busi¬ 
ness" of the taxpayer, it was held 
that the depreciation must arise out 
of the use of the property in the 
business; and depreciation was held 
not allowable on the value of a con¬ 
tract where, although the contract 
was used in the business, diminution 
in its value arose solely from lapse 
of time.—^Kentucky Tobacco Prod¬ 
ucts Co. V. Lucas, D.C.Ky., 5 F.2d 
72-3. 

38 . U.S,—Kentucky Tobacco Prod¬ 
ucts Co. V. Lucas, supra. 

39. U.S.—Haugh & Keenan Storage 
& Transfer Co. v. Heiner, D.C.Pa., 
20 F.2d 921. 

33 C.J. p SOS note 88 [a] (8). 

40. U.S.—Becker v. Anheuser- 
Busch, Inc., C.C.A.MO., 120 F.2d 
403, certiorari denied Anheuser- 
Busch, Inc. V. Becker, 62 S.Ct. 105, 
314 U.S. 625, 86 L.Ed. 502. 

41. U.S.—Gulf, M. & N, R. Co. v. €. 
I. R., C.C.A.Ala., 83 F.2d 788, 


I tiorari denied 57 S.Ct '38, 299 U. 
S. 574, 81 L.Ed. 423. 

42. U.S.—Terre Haute Electric Co. 
V. C. I. R., C.C.A., 96 P.2d 3S3. 

43. U.S.—U. S. V. Real Estate-Land 
Title & Trust Co., C.C.A.Pa., 102 
P.2d 582, affirmed Real Estate- 
Land Title & Trust Co. v. U. S., 60 
S.Ct. 371, 309 U.S. 1'3, 84 L.Ed. 542. 
“It is practically impossible to find 

a definition of obsolescence that may 
I be applied generally to all cases. 
Most of the definitions that are set 
out in the numerous decisions are 
intimately linked to the facts in 
each case.”—S. S. White Dental Mfg. 
Co. V. U. S., Ct.Cl., 38 F.Supp. 301, 
304, certiorari denied 62 S.Ct. 84, 
314 U.S. 644, 186 L.Ed. 617. 

44. U.S.—State Line & Sullivan R. 
Co. V, Phillips, C.C.A.Pa., 98 F.2d 
651, 120 A.L.R. 441, certiorari de¬ 
nied 59 S.Ct, 103, 305 U.S. .635, 83 
L.Ed, 408. 

45. U.S,—Burnet v. Niagara Falls 
Brewing Co., 61 S.Ct. 262, 282 U.S. 
648, 7-5 L.Ed. 594. 

46. U.S.—Detroit & Windsor Ferry 
Co. V. Woodworth, C.C.A.Mich., 115 
F.2d 795, certiorari denied 61 S. 
Ct. 712, 312 U.S. 692, 85 L.Ed. 1128 
—U. S. Cartridge Co. y. U. S., Ct. 
Cl,, 48 P.2d 98*3, reversed on other 
grounds 52 S.Ct 243, 284 U.S. 611, 
76 L.Ed. 431. 

Obsolescence an d amortization are 
not synonymotis; while in some con¬ 
nections like meaning may be at¬ 
tributed to them, they do not neces¬ 
sarily or generally refer to the same 
thing.—United States Cartridge Co. 
V. U. S., Ct.Cl., 52 S.Ct, 243, 284 U.S. 
611, 76 L.Ed. 431—McKesson Rob¬ 
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bins V. Edwards, D.C.N.Y., 14 F.Supp. 
109, affirmed, C.C.A., 102 F.2d 995, 
certiorari denied 60 S.Ct. 93, 308 U. 
S. 577, 84 L.Ed. 483. 

47. U.S.—Detroit & Windsor Ferry 
Co. V. Woodworth, C.C.A.Mich., 116 
F.2d 795, certiorari denied 61 S. 
Ct. 712, 312 U.S. 692, 85 L.Ed. 1128 
—State Line & Sullivan R. Co. v- 
Phillips, D.C.Pa., 17 F.Supp. 607, 
affirmed, C.'C.A., 98 F.2d 651, 120 
AL.R. 441, certiorari denied 59 S. 
Ct. 103, '305 U.S. 63'5, m L.Ed. 408. 

48. U.S.—Real Estate-Land Title <& 
Trust Co. V. U. S., Pa., 60 S.Ct. 371, 
309 U.S. 13, 84 L.Ed. 642—Burnet 
V. Niagara Falls Brewing Co., ‘51 
S.Ct. 262, 282 U.S. 6-48, 75 L.Ed. 594 
—State Line & Sullivan R. Co. v. 
Phillips, C.C.A.Pa., 98 F,2d 651, 120 
A.L.R. 441, certiorari denied 59 
S.Ct. 103, 305 U.S. 635, 83 L.Ed. 
408. 

49. U.S.—^Real Estate-Land Title & 
Trust Co. V. U. S., Pa., 60 S.Ct. 
371, '309 U.S. 13, 84 L.Ed. 542— 
Dodge Bros. v. U. S., D.C.Md., '33: 
F.Supp. 312, affirmed C.CJV., 118 F: 
2d 95. 

50. U.S.—Real Estate-Land Title 
Trust 'Co. V. U. S., Pa., 60 S.Ct. 
371, 309 U.S. 13, 84 L.Ed. 642— 
Becker v. Anheuser-Busch, Inc., C.. 
C.A.MO., 120 P.2d 403, certiorarii 
denied Anheuser-Busch, ' Inc. v.. 
Becker, -62 S.Ct. 105, 314 U.S. 625. 
86 L.Ed. 602—S. S. White Dental 
Mfg. Co. V. U. S., Ct.CI, 38 F. 
Supp. 301, certiorari denied 62 S. 
Ct. 84, '314 U.S. -644, 86 L.Ed. 617— 
Dodge Bros. v. U. S., D.C.Md., 33 
F.Supp. '312, affirmed, CC.A,, 118 F. 
2d 9'5. 
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lish Obsolescence under the tax statutes re¬ 

quires that the operative cause of the present or 
growing uselessness must arise from external forc¬ 
es which make it desirable or imperative that the 

property be replaced.^2 

Obsolescence may arise from a wide variety of 
factual situations,such as changes in the art, 
shifting of business centers, loss of trade, inadequa¬ 
cy, supersession, prohibitory laws, and other things 
which, apart from physical deterioration, operate 
to cause property to suffer diminution in value.^^ 
To obtain a deduction for obsolescence the taxpay¬ 
er must show that the property will be abandoned 
or scrapped at some reasonably definite time in 
the future prior to the end of its normal useful 
life;5S he must show that the useful life of the 
property has been shortened and that deduction for 


depreciation which covers the ordinary wear and 
tear will not be sufficient to restore the cost of the 
property before its usefulness is at an end.56 It 
must appear with reasonable certainty that obso¬ 
lescence will take place,and that the loss is actu¬ 
al and present, not merely contemplated as more or 
less sure to occur in the future;^8 no deduction is 
permitted merely because in the opinion of the tax¬ 
payer the property may become obsolete at some 
later date,^9 and an allowance for obsolescence will 
be denied where the facts appearing are so meager 
as to leave the existence and degree of obsoles¬ 
cence matters of conjecture.^0 No allowance for 
obsolescence can be taken if the property is being 
continuously used for its original purpose and no 
intention to discontinue its use appears nor can 
such an allowance be predicated merely on the un- 


51. U.S.—Real Estate-Land Title & 
Trust Co. V. U. S., Pa., 60 S.Ct. 
371, 309 U.S. 13, 84 L.Ed. 542— 
Becker v. Anheuser-Busch. Inc., 
G.C.A.MO., 120 P.2d 403, certiorari 
denied Anheuser-Busch, Inc. v. 
Becker, 63 S.Ct. 105, 314 U.S. 625, 
S6 L.Ed. 502. 

52 . U.S.—Real Estate-Land Title & 
Trust Co. V. U. S., Pa., 60 S.Ct. 371. 
309 U.S. 13, 84 L.Ed. 542—Becker 
V. Anheuser-Busch, Inc., C.C.A.Mo., 
120 P.2d 40*3, certiorari denied 
Anheuser-Busch, Inc., v. Becker, 
62 S.Ct. 105, 314 U.S. 625, '86 L.Ed. 
502—S. S. White Dental Mfg-. Co. 
V. U. S., Ct.-Cl., 38 F.Supp. '301, cer¬ 
tiorari denied 62 S.Ct. 84, 314 U.S. 
644, 86 L.Ed. 517. 

53 . U.S.—Real Estate-Land Title & 
Trust Co. V. U. S., Pa., 60 S.Ct. 
371, 309 U.S. 13, 84 L.Ed. 542. 

54 . U.S.—Real Estate-Land Title & 
Trust Co. V. U. S., Pa., 60 S Ct. 371, 
309 U.S. 13, 84 L.Ed. 542—U. S. 
Cartridge Co. v. U. S., Ct.CL, 52 S. 
Ct. 24'3, 284 U.S. 511, 76 L.Ed. 431 
—Burnet v. Niagara Falls Brew¬ 
ing Co., 61 S.Ct. 262, 282 U.S. 648, 
To L.Ed. 594—State Line & Sulli¬ 
van R. Co. V. Phillips, C.C.A.Pa., 
98 P.2d 6*51, 120 A.L.R. 441, cer¬ 
tiorari denied 59 S.Ct. 103, 30*5 U. 

S. 635, 83 L.Ed. 408—Haherle Crys¬ 
tal Springs Brewing Co. v. Clarke, 
C.C.A.N.Y., 30 P.2d 219, reversed 
on other grounds 50 S.Ct. 155, 280 
U.S. 384, 74 L.Ed. 498, followed in, 
C.C.A., J. Chr. G. Hupfel Co. v. 
Anderson, 55 F.2d 1080, certiorari 
denied 52 S.Ct. 604, 286 U.S. 551, 
76 L.Ed. 1286—S. S. White Dental 
Mfg. Co. V. U. S., CtCl., 38 F.Supp. 
301, certiorari denied 62 S.Ct. 84, 
314 U.S. 644, 86 L.Ed. 517. 

Vatioiial proMhitiou 
Brewery companies have been held 
entitled to allowance for obsoles¬ 
cence of buildings resulting from 


imminence and taking effect of na¬ 
tional prohibition.—Burnet v. Na¬ 
tional Industrial Alcohol Co., App. 
DC., 51 S.Ct. 265, 282 U.S. 646, 75 
L.Ed. '592—Burnet v. Niagara Falls 
Brewing Co., 51 S.Ct. 262, 282 U.S. 
648, 75 L.Ed, 594—^V. Loewers Gam- 
brinus Brewery Co. v. Anderson, N. 

T., 51 S.Ct. 260, 282 U.S. 638, 75 L.Ed. 
588. 

55. U.S.—^Detroit & Windsor Ferry 
Co. V. Woodworth, C.C.A.Mich., 115 
F.2d 795, certiorari denied 61 S.Ct. 
712, 312 U.S. 692, 85 L.Ed. 1128— 
S. S. White Dental Mfg. Co. v. U. 
S., Ct.Cl., *38 F.Supp. 301, certiorari 
denied 62 S.Ct. 84, '314 U.S. 644, 86 
L.Ed. 517—State Line & Sullivan 
R. Co. V. Phillips, D.C.Pa., 17 F. 
Supp. 607, affirmed, C.C.A., 98 F.2d 
651, 120 A.L R. 441, certiorari de¬ 
nied 59 S.Ct. 103, 305 U.S. 635, 83 
L.Ed. 408. 

Widely variable limits of time 

Treasury regulation permitting de¬ 
preciation on intangible asset known 
from experience to be of value in 
business for only a limited period, 
the length of which can be estimated 
from experience with reasonable cer¬ 
tainty, is not met by an estimate of 
the probable duration of economic 
life of an asset within such widely 
variable limits as two to ten years. 
—Dodge Bros. v. U. S., D.C.Md., 33 
F.Supp. 312, affirmed, C.C.A., ll'S F. 
2d 95. 

56. U.S.—Southeastern Bldg. Corp. 
V. C. 1. R., C.C.A.Ga., 148 F.2d 879, 
certiorari denied 66 S.Ct. 52. 

57. U.S.—Detroit & Windsor Ferry 
'Co. V. Woodworth, C.C.A.Mich., 115 
F.2d 795, certiorari denied 61 S.Ct. 
712, 312 U.S. 692, 85 L.Ed. 1128— 
Lassen Lumber & Box Co. v. Blair, 
C.C.A., 27 F.2d 17, 

58- U.S.—^Weiss v. Wiener, Ohio, 49 
act. 337, 279 U.S. ‘3'33, 73 L.Ed. 
720. 


Substantial commercial value 

Obsolescence has been held not 
shown with respect to property 
which had a substantial commercial 
value.—State Line & Sullivan R. Co. 
V. Phillips, C.C.A.Pa., 98 P.2d 651, 
120 A.L.R. 441, certiorari denied 59 
S.Ct. 103, 305 U.S. 635, 83 L.Ed. 408. 

59. U.S.—Detroit & Windsor Ferry 
Co. V. Woodworth, C.C.A.Mich., 115 
P.2d 795, certiorari denied 61 S. 
Ct. 712, 312 U.S. 692, 85 L.Ed. 
1128. 

60. U.S.—S. S. White Dental Mfg. 
Co. V. U. S., Ct.Cl., 38 F.Supp. 301, 
certiorari denied 62 S.Ct. 84, 314 

U.S. 644, 86 L.Ed. 517. 

Showing held insuSBLcient 

(1) Generally.—^Herrnstein v. U. 
S., CtCL, IS F.Supp. 95‘3. 

(2) Taxpayer is not entitled to de¬ 
duction on account of obsolescence 
of rubberizing process in absence of 
proof of invention of .process that 
makes the rubberizing process ob¬ 
solete.—^McKeever v. Eaton, D.C. 
Conn., 6 F.Supp. 697. 

61. U.S.—^Detroit & Windsor Ferry 
Co. V. Woodworth, C.C.A.Mich., 115 
F.2d 795, certiorari denied 61 S. 
Ct. 712, '312 U.S. 692, 85 L.Ed. 1128 
—Renziehausen v. C. I. R, C.C.A.. 
31 P.2d 675, certiorari denied Ren¬ 
ziehausen v. Lucas, 50 S.Ct. 17, 
280 U.S. 53-9. 74 L.Ed. 600, affirmed 
50 S.Ct. 156, 2-80 U.S. 38*7, 74 L. 
Ed. 501. 

Increased output 

A manufacturer was held not en¬ 
titled to a deduction for obsolescence 
on a building where the year subse¬ 
quent to that for which the deduc¬ 
tion was claimed was the year of 
greatest output.—^McKesson & Rob¬ 
bins V. Edwards, D.CN.Y., 14 F. 
Supp. 109, affirmed C.aA., 102 F.2d 
995, certiorari denied 60 S.Ct. 93, 308 
tJ.S. 677, U L.Ed. 483. 
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profitable nature of a business,tbe fact alone of 
diminution in the value of property,or the deci¬ 
sion of a taxpayer to abandon facilities or to dis¬ 
continue their use.^^ 

Depletion, Depletion is used to describe the ex¬ 
haustion of wasting assets constituting natural re¬ 
sources, such as mines and the reduction in the 
mineral content of the reserves from which the 
product is taken.®^ When based on cost or capital 
investment, the allowance therefor is like that for 
depreciation;^'^ it represents an effort to recognize 
year by year gradual losses of capital whose aggre¬ 
gate will be definitely and certainly ascertained only 
at a later date.^S In the case of depletion, there 
is an actual severance and disposal of part of the 
capital;®^ and when claimed and allowed, deple¬ 


tion is treated and regarded as a reduction or loss 
of capital."® Depletion does not result from the 
sale of a capital asset as a whole, the capital in¬ 
vestment in such case being preserv^ed by permit¬ 
ting its cost to be deducted from the sale priceji 

§ 354. Allowance in General 

Allowances for depreciation and depletion are mat¬ 
ters of legislative grace, the purpose of such allowances 
being to permit the taxpayer to recoup the value of his 
capital investment to the extent that it has been impaired 
by exhaustion, wear and tear, and obsolescence. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 23 (Z), and similar statutes, a reasonable allow¬ 
ance may be deducted for depreciation arising from 
exhaustion, wear and tear, or obsolescence;'^^ and 


62. U.S.—Southeastern Bldg’. Corp. 
V. C. I. H, C.C.A.Ga., 148 F.2d 879, 
certiorari denied 66 S.Ct. 52—Hy- 
grade Food Products Corporation 
V. C. 1. R., C.C.A., 144 F.2d 11'5— 
Detroit & Windsor Ferry Co. v. 
Woodworth, C.C.A.Mich., 115 F.2d 
795, certiorari denied 61 S.Ct. 712, 
312 U.S. 692, 85 D.Ed. 1128—State 
Line & Sullivan R. Co. v. Phillips, 
D.C.Pa., 17 F.Supp. 607, affirmed, 

C. C.A., 98 F.2d 651, 120 A.L.R. 441, 
certiorari denied *59 S.Ct. 103, 305 

U. S. 63‘5, S3 L.Ed. 408. 

63. U.S.—Southeastern Bldg. Corp. 

V. C. I. R., C.C.A.Ga., 148 F.2d 879, 
certiorari denied 66 S.Ct. 52—De¬ 
troit & Windsor Ferry Co. v. 
Woodworth, C.O.A.Mich., 115 F.2d 
79-5, certiorari denied 61 S.Ct. 712, 
312 U.S. 692, 85 D.Ed. 1128—State 
Line & Sullivan R. Co. v. Phillips, 

D. C.Pa., 17 F.Supp. 607, affirmed, 
C.C.A., 98 F.2d 651, 120 A-L.R. 441, 
certiorari denied 59 S.Ct. 103, 305 
U.S. 635, 'S3 L.Ed. 408. 

64. U.S.—Real Estate-Land Title & 
Trust Co. V. U. S., Pa., 60 S.Ct, 
371, 309 U.S. 13, «4 L.Ed. 542— 
Becker v. Anheuser-Busch, Inc., C. 
C.A.MO., 120 F.2d 403, certiorari 
denied Anheuser-Busch, Inc. v. 
Becker, 62 S Ct, 105, '314 U.S. 625, 
88 L.Ed. 502—S, S. White Dental 
Mfg. Co. V. U. S., Ct.Cl., 38 F.Supp. 
'301, certiorari denied 62 S.Ct. *84, 
314 U.S. 644, 86 L.Ed. 517. 

Elimination of duplicate plant 
Where several title companies 
merged or consolidated, the elimina¬ 
tion of one title plant which was a 
duplication of another but which 
was functionally adequate was held 
not to permit a deduction for ob¬ 
solescence; and the fact that fewer 
employees were required to operate 
the plant retained than the one dis¬ 
carded was held inconclusive.—Real 
Estate-Land Title & Trust Co. v. U. 
S., Pa., 60 S.Ct. 371, 309 U.S. 13, 84 
L.Ed. 542. 


Ahandonment prevented hy inter¬ 
state commerce commission 
If a railroad is commercially use¬ 
less, and more valuable as scrap 
than as a railroad, the right of the 
railroad company to claim a deduc¬ 
tion on account of obsolescence 
should not be prejudiced by a deci¬ 
sion of the interstate commerce 
commission preventing abandonment 
of the railroad.—State Line & Sulli¬ 
van R. Co. V. Phillips, D.C.Pa,, 17 F. 
Supp. 607, affirmed, C.C.A., *98 F.2d 
651, 120 A.L.R. 441, certiorari de¬ 
nied 59 S.Ct. 103, 305 U.S. 63'5, 83 
L.Ed. 408. 

65. U.S.—Choate v. C. I. R., 65 S.Ct. 

469, 324 U.S. 1, 89 L.Ed. 653— 
Lynch v. Alworth-Stephens Co., 4*5 
S.Ct, 274, 267 U.S. '364, 69 L.Ed. 
660—Hogan v. C. 1. R., C.C.A., 141 
F.2d 92, certiorari denied 65 S.Ct. 
36, 323 U.S. 710, 89 L.Ed. 571. 

68. U.S.—U. S. V. Ludey, Ct.Cl., 47 

‘S.Ct. 608, 274 U.S. 295, 71 L.Ed. 
1054—Walker v. C. I. R, C.C.ALa., 
65 F.2d 97, denying rehearing 63 
P.2d 346, certiorari denied 54 S. 
Ct. 68, two cases, 290 U.S. 651, 78 
j L.Ed. '564, and Goldstein v. C. I. R., 
54 S.Ct. 68, two cases, 290 U.S. 
651, 78 L.Ed. 564. 

67. U.S.—Douglas v. C. I. R., 64 S. 
Ct. 9SS, 322 U.S. 275, *88 L.Ed. 1271 
—U. S. V. Ludey, Ct.Cl., 47 S.Ct. 
608, 274 U.S. 295, ‘71 L.Ed. 10'54. 

68. U.S.—Pugh V, C. I. R., C.C.A., 49 
P.2d 76, certiorari denied Pugh v. 
Burnet, ‘52 S.Ct. 22, 284 U.S. 642, 76 
L.Ed. 646. 

69. U.S.—Pugh V. C. I. R., supra. 

70. U.S.—Douglas v. C. I. R., C.C. 
A., 134 F.2d 762, affirmed 64 S.Ct. 
988, 322 U.S. 275, 88 L.Ed. 1271. 

Wasting capital asset 

Depletion deductions are allowed 
on the theory that depletion repre¬ 
sents the cost of a wasting capital 
asset.—Douglas v. C. I, R., supra. 
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Not special bouus 

Depletion is regarded as a return 
of capital, not a special bonus for 
enterprise or for willingness to as¬ 
sume risks.—U. S. v. Ludey, Ct.Cl., 
47 S.Ct. 608, 274 U.S. 295, 71 L.Ed. 
1054 —Untermyer v. C. 1. R., C.C.A., 
59 P.2d 1004, certiorari denied 53 
S.Ct. 92, 287 U.S. 647, 77 L.Ed. 559. 
Tax-free return of capital 
The policy underlying the deple¬ 
tion allowance is to permit a tax- 
free return of the capital consumed 
in the production of gross income 
through severance, to encourage 
production; the allowance may be 
regarded as a substitute for the cap¬ 
ital-gains allowance where the tax¬ 
payer, instead of selling, leases or 
operates his own mineral holdings.— 
West V. C. I. R., C.C.A.Tex., 150 P. 
2d 723, certiorari denied 66 S.Ct. 488, 
rehearing denied 66 S.Ct. 679, first 
case, certiorari denied 66 S.Ct. 489, 
first and second cases, rehearing de¬ 
nied 66 S.Ct. 679, second and third 
cases, certiorari denied 66 S.Ct. 489, 
third case, rehearing denied 66 S.Ct. 
680. 

71. U.S.—C. I. R. V. Fleming, C.C.A. 
Tex., 82 P.2d '324. 

72. U.S.—Virginian Hotel Corpora¬ 
tion of Lynchburg v. Helvering, 63 
S.Ct. 1260, '319 U.S. 523, 87 L.Ed. 
1*561, 152 A.L.R. 871, rehearing de¬ 
nied 64 S.Ct 27, 320 U.S. SIO, SS 
.L.Ed. 489—Burnet v. Niagara 
Palls Brewing Co., 51 S.Ct 262, 
282 U.S. 648, 75 L.Ed. 594—Clinton 
Cotton Mills V. C. I. R, C.C.A., 78 
F.2d 292—Railway & Express Co. 
V. U. S., CtCL, '56 P.2d 687-- 
Townsend-Ueberrhein Clothing Co. 
V. Crooks, DC.Mo., 41 P.2d 66— 
Kehota Mining Co. v. Lewellyn, D. 

C. Pa., 28 F.2d 995, affirmed, C.C.A., 
30 P.2d 817, certiorari denied Ke¬ 
hota Mining Co. v. Heiner, 49 S. 
Ct 480, 279 U.S. 864, 73 L.Ed. 1002 
—^National Weeklies v. Reynolds, 

D. C.Minn., 43 F.Supp. '554—^New- 



47 C.J.S. 


INTERNAL REVENUE 


354 


under § 23 (m), and similar statutes, an allowance 
may be taken for depletionThe allowance for 
depreciation from obsolescence may be taken apart 
from, and in addition to, depreciation from ex¬ 
haustion and wear and tearJ^ The purpose of the 
depreciation allowance is to permit a deduction to 
the extent that time, wear and tear, decay, gradual 
decline from natural causes, and the like decrease 
the value of the taxpayer’s investment, or what is 
treated as his investment, in the property, and 
thus to secure to him the return of such invest¬ 


ment tax free at the expiration of the useful or eC' 
onomic life of the property.As in the case of 
other deductions, allowances for depreciation'^6 and 
depletion'^'^ are matters of legislative grace and fa¬ 
vor, and may be taken only as permitted by the 
statutes. 

A deduction for depreciation is allowed only with 
respect to a capital investment; it is not permitted 
with respect to an item of ordinary business ex- 
pense.*^^ 


port Co. V. IT. S., B.C-Wis., 34 F. 
Supp. 588—Pierce-Arrow Motor 
Car Co. V. U. S., Ct.Cl., 9 F.Supp. 
577—Queen City Woodworks & 
liUmber Co. v. Crooks, D.C.Mo., 7 
P Sup-p. 684—Cortez Oil Co. v. U. 
S., 64 Ct.Cl, 390, certiorari denied 
48 S.Ct. -561, 277 U.S. 600, 72 L.Ed. 
lOO'S. 

D-C.—Symington-Anderson Co. v. C. 
I. R., 33 P.2d 372, 59 App.D.C. 76, 
certiorari denied Symington-An¬ 
derson Co. V. Lucas, 50 S.Ct. 3’8, 
280 U.S. 590, 74 L.Ed. 6'38. 

33 C.J. p 308 note 88-p 309 note 92, 
p 291 note 11 [a] (10). 

Act authorizing* amortization re¬ 
specting buildings erected by tax¬ 
payers for war production after 
April 6, 1917 did not exclude allow¬ 
ances for obsolescence of buildings 
constructed before war.—U. S. Cart¬ 
ridge Co. V. U. S., Ct CL, 52 S.Ct. 243, 
284 U.S. 511, 76 L.Ed. 431. 
Preservation or segregation of capi¬ 
tal 

When deductions for exhaustion, 
depletion, or depreciation are al¬ 
lowed, capital need not be preserved 
intact, nor need there be any segre¬ 
gation into capital and income of 
what comes to a taxpayer in the 
form of gross income.—Jefferson & 
Clearfield Coal Sc Iron Co. v. U. S., 
Ct.Cl., 14 F.Supp. 918, certiorari de¬ 
nied Jefferson Sc Clearfield Coal & 
Iron Co., Indiana, Pa. v. U. S., 57 S. 
Ct. 46, 299 U.S. 581, 81 L.Ed. 428. 
Ijife insurance companies 
Under statutes dealing with depre¬ 
ciation deductions which may be 
taken by life insurance companies, 
where rents received by life insur¬ 
ance company for rented portion of 
its building, less deductions claimed, 
do not equal the required per cent 
of the building’s book value for tax¬ 
able year, the company, to have the 
benefit of deductions for deprecia¬ 
tion, must add to the gross income 
so much of the rental value of the 
part occupied by the company as 
will make up the deficiency.—^Ameri¬ 
can Nat. Ins. Co. v. C. I. R., C.C.A. 
Tex., 91 F.2d 705. 

73. U.S.—Cortez Oil Co. v. U. S., 64 
Ct.Cl. 390, certiorari denied 48 S. 
Ct. 561, 277 U.S. '600, 72 L.Ed. 1008. 


^74. U.S.—Southeastern Bldg. Corp. 
V. €. I. R., C.C.A.Ga., 148 F.2d 879, 
certiorari denied 66 S.Ct. 52—State 
Line Sc Sullivan R. Co. v. Phillips, 
C.C.A.Pa., 98 F.2d 651, 120 A.L.R. 
441, certiorari denied *59 S.Ct. 103, 
305 U.S. 6'35, 83 L.Ed. 40'8—Ren- 
ziehausen v. C. I. R., C.C.A., 31 F. 
2d 675, certiorari denied Renzie- 
hausen v. Lucas, 50 S.Ct. 17, 2‘SO 

U. S. 539. -74 L.Ed, 600, affirmed 50 
S.Ct. 156, 280 U.S. 387, 74 L.Ed. 
501. 

75. U.S.—Southeastern Bldg. Corp. 

V. C. I. R., C.C.A.Ga., 148 P-2d 879, 
certiorari denied 66 S.Ct. 52—Reis- 
inger v. C. I. R., C.C.A., 144 F.2d 
475—Detroit Edison Co. v. C. I. R., 
C,C.A., 131 F.2d 619, affirmed 63 S. 
Ct. 902, :319 U.S. 98, 87 L.Ed. 1286 
—Barbour Coal Co. v. C. I. R., C. 
C.A., 74 P.2d 163, certiorari denied 
55 S.Ct. 643, 295 U.S. 731, 79 L.Ed. 
IS80—Haugh Sc Keenan Storage & 
Transfer Co. v. Heiner, D.C.Pa., 20 
F.2d 921. 

Similar statements of purpose 

(1) The purpose of allowing a de¬ 
duction for depreciation is to ap¬ 
proximate and reflect the financial 
consequences to the taxpayer of the 
subtle effects of time and use on the 
value of his capital assets.—Detroit 
Edison Co. v. C. I. R., Mich., 6'3 S.Ct. 
902, 319 U.S. 98, 87 L.Ed. 1286. 

(2) The design of such allowance 
is to enable the taxpayer to take a 
deduction from gross income for 
capital consumed in earning it.— 
Helvering v. F. & R. Lazarus & Co., 
60 S.Ct. 209, 308 U.S. 252, 84 L.Ed. 
226. 

76. U.S.—^Detroit Edison Co. v. C. I. 

R. , C.C.A., 131 F.2d 619, certiorari 
granted 63 S.Ct. 762, 318 U.S. 749, 
87 L.Ed. 1126, affirmed 63 S Ct. 
902, .319 U.S. 9-8, 87 L.Ed. 12'S6— 
Kansas City Southern Ry. Co. v. 
C. I. R., aC.A., 52 F.2d '3'72, cer¬ 
tiorari denied 52 S.Ct. 131, 284 U. 

S. 676, 76 L.Ed. 572—International 
Textbook Co. v. U. S., CtCl., 44 
F.2d 254—^New York Life Ins. Co. 
V. Edwards, C.C.A.N.y., 8 F.2d 851, 
reversed on other grounds New 
York Life Ins. Co. v. Edwards, 46 
S.Ct. 436, 271 U.S. 109, 70 L.Ed. 
859—^Harvey Coal Qorporation v. 
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TT. S., Ct-Cl., 85 F.Supp. T'SS—Kein- 
er-Williams Stamping Co. v. U. 
S., Ct.Cl., 30 F.Supp. 807—Mont¬ 
gomery v. U. S., Ct.CL, 23 F.Supp. 
130, certiorari denied 59 S.Ct. 833, 
307 U.S. &32, S3 L.Ed. 1514—Jeffer¬ 
son & Clearfield Coal & Iron Co. v. 

U. S., Ct.Cl., 14 F.Supp. 918, cer¬ 
tiorari denied Jefferson & Clear¬ 
field Coal & Iron Co., Indiana, Pa., 

V. U. S., 57 S.Ct. 46, 299 U.S. 581, 
81 L Ed. 428—^New Creek Co. v. 
Lederer, C.C.A.Pa., 295 F. 433, cer¬ 
tiorari denied 44 S.Ct. 45 6, 2 65 U. 
S. 581, 68 L.Ed. 1190. 

77. U.S.—Sunray Oil Co. v. C. I. R., 
147 F.2d 962, certiorari denied 65 
S.Ct 1201, *325 US. 861, 89 L.Ed. 
1982—Quintana Petroleum Co. v. 
C. I. R., C.C.A.Tex., 143 F.2d 5-88, 
followed in Cullen v. C. I. R., 143 
P.2d 594—^Atlas Milling Co. v. 
Jones, C.C.A.Okl., 11*5 P.2d 61, cer¬ 
tiorari denied 61 S.Ct. 613, 312 U. 
S. 6-86, 85 L.Ed. 1124—Lucky Ti¬ 
ger-Combination Gold Mining Co. 
V. Crooks, C.C.A.MO., 95 F.2d 885— 
Jefferson & Clearfield Coal & Iron 
Co. V. U. S., Ct.CL, 14 F.Supp. 918, 
certiorari denied Jefferson & 
Clearfield Coal & Iron Co., Indi¬ 
ana, Pa. V. U. S., 57 S.Ct. 46, 299 
U.S. 581, 81 L.Ed. 428—Hurley v. 

U. S., D.COkl., 10 F.Supp. 365— 
New Creek Co. v. Lederer, C.C.A, 
295 F. 4*33, certiorari denied 44 S. 
Ct. 456, 265 U.S. 581, 68 L.Ed. 1190. 

Claimed iuteutiou insufficient 

In determining whether taxpayer 
is entitled to deductions for deple¬ 
tion, what was actually done in 
transactions, and not claimed inten¬ 
tion, must govern.—^Prairie Oil Sc 
Gas Co. v. Hotter, D.C.Kan, 1 P. 
Supp. 464, reversed on other grounds 
C.C.A., 56 F.2d 309. 

78. U.S.—Weiss V. Wiener, Ohio, 49 
S.Ct. 337, 279 U.S. '333, 73 L.Ed. 
720—New York Cent. R. Co. v. C. 
I. R, aC.A., 79 F.2d 247, certiorari 
denied 56 S.Ct. 370, 296 U.S. 653, 
80 L.Ed. 465, and Helvering v. 
New York Cent. R. Co., 56 S.Ct. 
370, two cases. 296 U.S. 65’3, 80 L. 
Ed. 465—J. a Blair Co. v. C. I. R., 
C.C.A,, 34 P.2d 861—Dodge Bros. 

V. U. S., D.C.Md., 33 F.Supp. 312, 
affirmed, C.C.A., 118 P.2d 9'5—Ward 
V. U. S., D.CMass., '32 F.Supp. 743. 



§ 355 


INTERNAL REVENUE 


47 C.J.S. 


§ 355. Computation 

In genera!, a taxpayer may adopt any method of 
computing depreciation so long as the allowance claimed 
is reasonable and based on sound Judgment, taking into 
consideration the basis to be used, the life of the prop¬ 
erty, and its salvage value at the end of its service- 
Whatever method is used, however, must be applied with 
reasonable consistency. 

The statutes do not provide in terms for any par¬ 
ticular method of determining the amount of the 
depreciation allowance/^ the calculation thereof be¬ 
ing influenced by too many variables to be stand¬ 
ardized for differing enterprises, assets, conditions, 
or methods of business.^® The standard fixed by 
the statutes is satisfied by reasonable business cer¬ 
tainty and does not require the taxpayer to de¬ 
vise a system which will purport to reflect the 


amount of depreciation with absolute certainty, 
and any method which produces a sum which fair¬ 
ly can be said to be a reasonable allow^ance for ex¬ 
haustion, wear and tear, and obsolescence complies 

with the statutory requirements.^^ 

The determination of what constitutes a reason¬ 
able allowance for depreciation, including obsoles¬ 
cence, in a particular case depends on all the facts, 
the underlying requirement being that the allow¬ 
ance claimed must be reasonable,based on sound 
j'udgment and intelligent estimates,and not on 
mere guesses.^® In addition, although depreciation 
need not be uniform,it can be computed and al- 
low’ed only in accordance with a reasonably con¬ 
sistent plan.^S 


D.C.—Symingrton-Anderson Co. v. C- 
I. K., 33 F.2d 372, 59 App.D.C. 76, 
certiorari denied Symington-An¬ 
derson Co. V. Lucas, 50 S.Ct. 38, 
280 U.S. 590, 74 L.Ed. 638. 

79. TJ.S.—^Detroit Edison Co. v. C. I- 
R., Mich., 63 S.Ct. 902, 319 U.S. 98, 
'87 L.Ed. 1286—St. Paul Union 
Depot Co. V. C. I. R., C.C.A, 123 
P.2d 2 3'5—Chicago & N. W. R. Co. 
V. a I. R., C.C.A., 114 P.2d 882, 
certiorari denied 61 S.Ct. 711, 312 
U.S. 692, 85 LEd. 1128. 

80. U.S.—^Detroit Edison Co. v. C. I. 

R. , Mich., 6'3 S.Ct. 902, 319 U.S. 98, 
87 L.Ed. 1286. 

81. U.S.—Chicago & K. W. R. Co, v. 
C. I. R., O.C.A., 114 F.2d 882, cer¬ 
tiorari denied 61 S.Ct. 711, 312 U.S. 
-692, 8.5 L.Ed. 1128. 

“Neither the cost of obsolescence 
nor of accruing exhaustion, wear, 
and tear that is properly chargeable 
in any period of time can be meas¬ 
ured accurately. A reasonable ap¬ 
proximation of the amount that fair¬ 
ly may be included in the accounts 
of any year is all that is required." 
—^Burnet v. Niagara Palls Brewing 
Co., 51 S.Ct 262, 265, 2-82 U.S. 648, 
7-5 L.Ed. 594. 

82. U.S.—Chicago & N. W. R. Co. v. I 
C. I. R., C.C.A., 114 P.2d 8-82, cer- | 
tiorari denied 61 S.Ct. 711, 312 U. 

S. 692, 85 L.Ed. 1128—U. S. v. 
Wagner Electric Mfg. Co., C.O.A. 
Mo., 61 P.2d 204. 

“Straight-line” method 

(1) The method which is generally 
used is the so-called “straight-line" 
method under which accounts are set 
up for exhaustion, wear and tear, 
and obsolescence, and then an 
amount representing a fixed annual 
depreciation is computed and al¬ 
lowed as a deduction.—Chicago & N. 
W. R. Co. V. C. I. R., C.O.A., 114 P. 
2d 882, certiorari denied 61 S.Ct. 711, 
!312 U.S. 692, 85 L.Ed. 1128. 

(2) Under the straight-line meth¬ 
od of depreciation the cost is divided 
Into the number of years the prop¬ 


erty will remain in service, and that 
fraction of the cost is deducted ev¬ 
ery year.—U. S. Industrial Alcohol 
Co, (West Virginia) v. Helvering, C. 
C.A., 137 P.2d 511. 

“Retirement” method 

Under the “retirement" method of 
computing depreciation, the taxpayer 
is permitted to reduce its income by 
the amount expended for repairs, re¬ 
placements, and renewals, and by 
the cost of discarded items; and if 
such amount exceeds fifty per cent 
of the value of any item of property 
as restored, such item is treated as 
“retired" and the original cost of 
such “retired" item is allowed as a 
deduction, undiminished by any 
charge for depreciation sustained in 
•prior accounting periods.—Chicago & 
N. W. R. Co. V. C. I. R., C.C.A, 114 
P.2d 882, certiorari denied 61 S.Ct. 
711, 312 U.S. 692, 85 L.Ed. 1128. 

83, U.S.—Washburn Wire Co. v. C. 
I. R., C.C.A., 67 P.2d 658—Diamond 
Alkali Co. v. Heiner, C.C.A., 60 P. 
2d 505, reversed on other grounds 
'53 S.Ct. 413, 288 U.S. 502, 77 L. 
Ed. 921—^Pittsburgh Hotels Co. v. 
C. I. R., C.C.A., 43 F.2d 345—Las¬ 
sen Lumber & Box Co. v. Blair, C. 

C. A., 27 P.2d 17—Rieck v. Heiner, 

D. C.Pa., 20 P.2d 20'8—First Nat 
Bldg. Corporation v. Jones, D.C. 
Okl., '36 P.Supp. 682, appeal dis¬ 
missed, C.C.A., Jones v. First Nat. 
Bldg. Corporation, 129 P,2d 1019— 
Air-Way Electric Appliance Cor¬ 
poration V. Guitteau, D.C. Ohio, 29 
F.Supp. 379, reversed on other 
grounds, C.C.A., 123 P.2d 20. 

3'3 C.J. p 308 note 88 [a] (9). 

Action, by interstate commerce com¬ 
mission 

Permission given by the interstate 
commerce commission to a railroad 
to charge a certain fraction of the 
cost of abandoned property to op¬ 
erating expenses for a given num¬ 
ber of years does not establish the 
right of the railroad to make a de¬ 
duction for obsolescence on that ba¬ 
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sis.—^Kansas City Southern Ry. Co. 
V. C. L R., C.C.A, 52 F.2d 372, cer¬ 
tiorari denied ‘52 S.Ct. 131, 284 U.S. 
676, 76 L.Ed. 572. 

84. U.S.—^Atwater Kent Mfg. Co. v. 
C. I. R., C.C.A., 43 F.2d 331. 

“Just, fair, anfi equitable” 

U.S.—Diamond Alkali Co. v. Heiner, 
C.C.APa., 60 P.2d 505, reversed on 
other grounds 5'3 S.Ct. 413, 288 U. 
S. 502, 77 L.Ed. 921. 

85. U.S.—Southern California 

Freight Lines v. O. I. R., C.C.A., 99 
P.2d 104, certiorari denied 59 S. 
Ct. 461, 306 U.S. 632, 83 L.Ed. 1034 
—Lassen Lumber & Box Co. v. 
Blair, C.C.A., 27 F.2d 17. 

86. U.S.—California Freight Lines 
V. C. I. R., C.C.A., 99 F.2d 104, cer¬ 
tiorari denied 59 S.Ct. 461, 306 U. 
S. 632, 83 L.Bd. 1034. 

87. U.S.—Atwater Kent Mfg. Co. v. 
C. 1. R., C.C.A., 43 P.2d 3'31. 

88. U.S.—Becker v. Anheuser- 
Busch, Inc., C.C.A.MO., 120 F.2d 
403, certiorari denied Anheuser- 
Busch, Inc. V. Becker, 62 S.Ct. 105, 
314 U.S. 625, 86 L.Ed. 502. 

Adherence to retirement method 
A taxpayer who has elected the 
retirement method of computing de¬ 
preciation may be required to ad¬ 
here thereto.—St. Paul Union Depot 
Co. V. C. L R., C.C.A., 123 F.2d 235— 
Chicago & N. W. R Co. v. C. I. R.. C. 
C.A., 114 F.2d 882, certiorari denied 
61 S.Ct. 711, 312 U.S. .692, .85 L.Ed. 
1128. 

Partnership assets 
Where a member of a partnership 
gave his son an interest in the as¬ 
sets of the firm, but the circum¬ 
stances did not give rise to any new 
partnership or new assets, there was 
held to be no ground for the allow¬ 
ance of a new rate for the deprecia¬ 
tion of the partnership assets.— 
Cameron v. C. I. R., C,C.A., 56 F.2d 
1021 . 
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In ascertaining- the proper deduction, there must 
be taken into consideration relevant factors such 
as the cost or other basis of the depreciabie asset, 
which is discussed infra § 356, the date when the 
asset was placed in use,S9 its life,^^ and the amount 
probably recoverable^ at the end of its service, by 
putting the property to another use or by selling 
it as scrap or otherwise.^^ A lessee who makes 
capital expenditures for improvements the fair life 
of which is greater than the term of the lease 
should be allowed to depreciate the improvement 
over the term of the lease.92 In computing depreci¬ 
ation on a lease or contract, it is the specified term 
of the lease or contract which enters into the cal¬ 
culation, notwithstanding a provision for its earlier 
termination on the happening of a specified contin¬ 
gency in other words, the probability of the 
definite terms is deemed to be controlling and not 
the mere possibility of an earlier termination.®^ 
The period of exhaustion of a leasehold should 
not be extended beyond the term of the lease, not¬ 
withstanding an option to renew it on certain con¬ 
ditions.®^ 


§ 355 . - Cost or Other Basis 

a. In general 

b. Deduction of amounts previously al¬ 

lowed or allowable 

a. In G-eneral 

The basis for computing depreciation ordinarily will 
be the cost of the property to the taxpayer or its value 
as of a particular date. Under some provisions, such as 
those pertaining to reorganization, or transfers to a cor¬ 
poration controlled by the transferor, the basis in the 
hands of the taxpayer may be the same as in the hands 
of the taxpayer’s transferor. 

The determination of the capital sum to which 
the annual rate is to be applied is basic to the al¬ 
lowance of depreciation.9® Subject to certain ex¬ 
ceptions, such as percentage depletion in the case 
of mines, as considered infra § 359, or oil and gas 
wells, considered infra § 361, the basis on which 
depletion, exhaustion, wear and tear, and obsoles¬ 
cence are allowed by statute is the same as is pro¬ 
vided for the purpose of determining the gain or 
loss on the sale or other disposition of the proper¬ 
ty.®'^ Ordinarily the basis for depreciation is the 
cost of the property or asset,®^ or its value as of 


8^. U.S.—Wheelock v. C. I. R., C.C. 
A. Tex.. 77 F.2d 474. 

90. U.S.—First Nat. Bldg-. Corpora¬ 
tion V, Jones, D.C.Okl., 36 F.Supp. 
682, appeal dismissed Jones v. 
First Nat. Bldg. Corporation, 129 
F.2d 1019. 

Pliysical or usefta life 

(1) Annual depreciation deduc¬ 
tions may take into consideration 
both the physical life of property 
and its useful life.—Becker v. An¬ 
heuser-Busch, Inc., C.C.A.Mo., 120 F. 
2d 403, certiorari denied Anheuser- 
Busch, Inc. V. Becker, 62 S.Ct. 105, 
314 US. 625, 86 L.Ed. 502. 

(2) A lessor should base deprecia¬ 
tion of the leased property on the 
period of its useful life rather than 
on the term of the lease.—Lamson 
Bldg. Co. V. C. I. R., C.C.A., 141 F.2d 
40S. 

Iiife of corporate charter 

The cost of organizing a corporate 
taxpayer having a charter for a 
specified number of years was held 
properly amortized over the life of 
the charter.—Hershey Mfg. Co, v. C- 
I. R., C.C.A., 4^3 F.2d .298. 

91. U.S.—Burnet v. Niagara Falls 
Brewing Co., 51 S.Ct. 262, 282 U.S. 
648, 75 L.Ed. 594—-Dodge Bros. v. 
U. S., D.C.Md., 33 F.Supp. '312, af¬ 
firmed, C.C.A., 118 F.2d 95. 

92. U.S.—-'ST9 Madison Ave. v. C. I. 
R., O.C.A., 60 F.2d 68—Charles C. 
Lewis Co. V. U. S., D.C.Mass., 14 F. 
Sapp. 471. 

Bffect of new lease 

Lessee was held not entitled to al¬ 
lowance for depreciation for total 


cost of a structure in year in which 
it was built by him under a one-year 
lease, providing that on termination 
of lease he would surrender premis¬ 
es with improvements, where new 
lease subsequently executed, provid¬ 
ed that structures to be erected by 
lessee should remain lessee’s proper¬ 
ty until termination of lease.— 
Charles C. Lewis Co. v. U. S., supra. 

93. U.S,—C. I. R. V. Philadelphia 
Coke Co., C.C.A., 130 F.2d 87, cer¬ 
tiorari denied Philadelphia Coke 
Co. V. C. 1. R., 63 S.Ct. 259, 317 
U.S. 685, 87 L.Ed. 549. 

D.C.—City Nat. Bank Bldg. Co. v. 
Helvering, 98 F.2d 216, 68 App.D.C. 
344. 

94. U.S.—C. I. R. V. Philadelphia 
Coke Co., C.C.A., 130 F.2d '87, cer¬ 
tiorari denied Philadelphia Coke 
Co. V. C. 1. R., 6*3 S.Ct. 259, '317 
U.S. 685, 87 L.Ed. 549. 

95. U.S.—Bonwit Teller & Co. v. C. 
I. R., C.C.A.. 53 F.2d 381, 82 A.L. 
R. '•325, certiorari denied Bonwit 
Teller & Co. v. Burnet, 52 S.Ct. 
266, 384 U.S. 690, 76 L.Ed. 582, 
and followed in, C.C A., Millinery 
Center Building Corporation v. C. 
I. R., 73 F.2d 1007, and C.C.A.N.T., 
Varick Charlton Corporation v. 
Bowers, 73 F.2d 1020. 

96. U.S.—Detroit Edison Co. v. C. 
1. R., C.C.A., 131 F.2d 619, af¬ 
firmed 63 S.Ct. 902, 319 U.S. 98, 87 
L.Ed. 1286—Georgia Ry. & Elec¬ 
tric Co. V. C. I. R., aC-A., 77 F.2d 
897, certiorari denied 56 S.Ct. 117, 
296 U.S. 601, 80 L.Ed. 426. 
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Revenue Act of 1926 is applicable to 
tax year 1925 

U.S.—United Carbon Co. v. C. I. R., 
C.C.A., 90 F.2d 43. 

97. U.S .—Detroit Edison Co. v. C. 

I. R., C.C.A., 1'31 F.2d 619, affirmed 
6'3 S.Ct. 902, 319 U.S. 98, 87 L.Ed. 
1286—C. I. R. V. Lincoln-Boyle Ice 
Co., C.C. A., 93 P2d 25—United 

Carbon Co. v. C. I. R., C.C.A., 90 F- 
2d 4'3. 

98. U.S.—D. W. Klein Co. v. C. I. R., 
C.C.A., 123 F.2d 871, certiorari de¬ 
nied D. W. Klein Co. v. Helvering, 
62 S.Ct. 907, 315 U.S. 819, 86 L.Ed. 
1216—Borin Corporation v. C. I. 
R., CCA., 117 F.2d 917, certiorari 
denied 62 S.Ct. 72, 314 U.S. 638, 86 
L.Ed. 512—Post V. C. L R., C.C. 
A., 109 F.2d 135, followed in 109 
P.2d 1020—C. I. R. V. Ashland Oil 
& Refining Co., C.C.A., 99 P-2d 588, 
certiorari denied Helvering v. 
Ashland Oil & Refining Co., 59 S. 
Ct. 786, two cases, 306 U.S. 661, '83 
LEd. 1057, and Ashland Oil & Re¬ 
fining Co. V. O. I, R., 59 S.Ct. 790, 
two cases, 306 U.S. 661, 8'3 LEd. 
1057—United Carbon Co. v. C. I. 
R., C.aA., 90 P.2d 43—Consolidat¬ 
ed Coke Co. V. C. 1. R., C.C.A., 70 
F.2d 446—Jewett & Co. v. C. I. R, 
C.C.A., 61 P.2d 471—Little Cahaba 
Coal Co. V. Snead, D.C.Ala., "35 F. 
2d 31, appeal dismissed, C.C.A., 
Snead v. Little Cahaba Coal Co.,f 
53 F.2d 560. 

D.C.—Symington-Anderson Co. v. C. 
I. R., 33 F.2d 372, 59 App.D.C. 76, 
certiorari denied Symington-An- 
I derson Co. v. Lucas, 50 S.Ct. 38, 

I 280 U.S. 590, 74 L.Ed, mS. 
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a particular time.'®® In tlie case of property ac¬ 
quired prior to March 1, 1913, the taxpayer may 
use as a basis the cost of the property or its mar¬ 
ket value on that date;i and he is entitled to use 
such base throughout the useful life of the property 
or until the property has been completely depreci- 
ated.2 

Proper adjustment of the cost for expenditures, 
receipts, losses, or other items properly chargeable 
to the taxpayer’s capital account should be made 
in order that the depreciation basis may represent 
the taxpayer’s net investment.® W’here property 
is acquired in exchange for other property, and 
the transaction is not one involving a reorganiza¬ 
tion or other situation in which gain or loss is not 
recognized, the basis for depreciation or depletion 


of the property acquired by the transferee is the 
value of the property given in exchange,^ or, that 
which may be the same thing, the value of the as¬ 
sets acquired.^ In cases in, which the cost to the 
taxpayer would normally be the basis for deprecia¬ 
tion allowances, there can be no deduction if the 
property has not cost the taxpa^^er anything.® 

Rcorganwations. Under the Internal Revenue 
Code, 26 U.S.C.A. § 113 (a) (7), and similar stat¬ 
utes, where there has been a reorganization as de¬ 
fined by the revenue acts, the basis of the property 
in the hands of the new corporation for the pur¬ 
pose of computing depreciation and depletion al¬ 
lowances is the same as it was in the hands of the 
transferor, increased or decreased in a proper case 
by any gain or loss recognized to the transferor.'^ 


Cost to taspayer 

(1) “The statutory provision that 

the ‘basis of property shall be the 
cost of such property' 
normally means . . . cost to 

the taxpayer.”—Detroit Edison Co. v. 
C. I. R., Mich., 63 S.Ct. 902, 904, 319 
U.S. 98, 87 L.Ed. 12S6. 

(2) However, in the absence of 
fraud, even though part of money 
for an asset has been donated by an 
interested party, total cost of the 
asset, not net cost, to taxpayer is 
the “cost” which is proper basis to 
be used in determining- depreciation 
if the asset belongs solely to the 
taxpayer.—^Arundei-Brooks Concrete 
Corporation v. C. I. R., C.C.A., 129 P. 
2d 762. 

(3) In the case of a transfer of 
assets from a subsidiary corporation 
to its parent corporation, the mere 
fact that the corporations were af¬ 
filiated does not require that the 
transferee use the cost of property 
to the transferee as the basis.—Ford 
Motor Co. (Delaware) v. U. S., 47 
P.Supp. 259, 97 CtCl. 3'70. 

(4) Where prospective customers 
made payments to electric company 
representing estimated cost of ex¬ 
tension of facilities enabling compa¬ 
ny to serve customers, commissioner 
properly eliminated from depreciable 
property that portion of cost equiv¬ 
alent to the unrefunded and unre- 
fundable balances of the customers’ 
payments, and considered company’s 
actual outlay as basis for deprecia¬ 
tion allowance.—Detroit Edison Co. 
V. C. I. R., supra. 

99. XI.S .—Jewett & Co. v. C. I. R., C. 

C.A., 61 F.2d 471. 

Possibility of premature termination 
of contract 

In determining the value of a con¬ 
tract as a basis for computing de¬ 
preciation, the fact that one of the 
parlies to the contract might go 
out of business and terminate the 
contract before the end of the spec¬ 


ified term was held not a factor to 
be considered.—^Kentucky Tobacco 
Products Co. V. Lucas, D.C.Ky., -5 F. 
2d 723. 

Separate valuation of land and 
bTiildings thereon is necessary and 
proper in determining the amount of 
annual depreciation.—Tracy v. C. I. 
R, C C.A., 53 F.2d 575, certiorari de¬ 
nied 53 S.Ct. 83, 287 U.S. 632, 77 L. 
Ed. 548. 

No value shown 

U. S.—Graeper v. U. S., D.C.Or., 3'8 
F.2d ‘354. 

■ 1. U.S.—Helvering v. St. Louis 
Southwestern Ry Co , C.C.A., 84 F. 
2d 857—Clinton Cotton Mills v. C. 

I. R., C.C.A., 78 F.2d 292—Ken¬ 
tucky Tobacco Products Co. v. Lu¬ 
cas, D.C.Ky., >5 F.2d 723—Philip 
Henri Cl Co. v. Reinecke, D.C.Ill., 3 
F.2d '34. 

Absence of prejudice 

The act of the commissioner of in¬ 
ternal revenue in taking the cost as 
of a date subsequent to March 1, 
1913, although prima facie wrong, 
was held not prejudicial under the 
circumstances.—Uncasville Mfg. Co. 

V. C. I. R., C.C.A., 55 F.2d 893, cer¬ 
tiorari denied 52 S.Ct. 497, 286 U.S. 
545, 76 L.Ed. 12-82. 

2. U.S.—Clinton Cotton Mills v. O. 
I. R., C.C.A., 78 F.2d 292. 

3. U.S.—Detroit Edison Co. v. C. 1. 
R., 63 S.Ct. '902, 319 U.S. 98, 87 
L.Ed. 1286. 

Estate tax 

Where decedent prior to his death 
leased realty pursuant to long-term 
leases which required lessees to 
erect buildings thereon, payment of 
an estate tax on the leases could 
not be regarded as a “cost” of acqui¬ 
sition in computing depreciation on 
the right of his executors to receive 
rent.—Friend v. C. I. R., C.C.A., 119 
P.2d 959, certiorari denied 62 S.Ct. 
136, 314 U.S. 67'3, 86 L.Ed. 538. 

4. U.S.—Champlin Refining Co. v. C. 
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I. R., C.C.A., 123 F.2d 202—Hazel- 
tine Corporation v. C. I. R., C.C.A., 
89 F.2d '513. 

5. US —American Printing Co. v. 
U. S., D.C.Mass., -53 P.2d 98—Ford 
Motor Co. (Delaware) v. U. S., 47 
F.Supp. 259, 97 CtCl. 370—Cerro 
De Pasco Copper Corporation v. 
U. S., Ct.Cl., 13 P.Supp. 633, cer¬ 
tiorari denied 56 S Ct. 952, 298 U. 
S. 688. 80 L.Ed. 1405. 

6. U.S.—Reisinger v. C. I. R., C.C. 
A., 144 F.2d 475. 

D.C.—N. W. Pugh Co. V. Helvering, 
70 P.2d 776, 63 App.D.C. 172, cer¬ 
tiorari denied 55 S.Ct. '87, 29'3 U.S. 
575, 79 L.Ed. 673. 

7. U.S.—Palm Springs Holding Cor¬ 

poration V. C. I. R., 62 S.Ct. 544, 
315 U.S. 185, 86 L.Ed. 785—Helver¬ 
ing V. Alabama Asphaltic Lime¬ 
stone Co., Ala., 62 S.Ct. 540, 315 
U.S. 179. 86 L.Ed. 7'?5—Pelham 

Hall Co. V. Hassett, C.C.A.Mass., 
147 P.2d 63—Prairie Du Chien- 
Marquette Bridge Co. v. C. I. R., 
C.C.A., 1-42 F.2d 624—C. I. R v. 
Commodore, Ine., C.C.A., 135 F.2d 
89—Muskegon Motor Specialties 
Co. V. C I R, CCA., 134 F.2d 904, 
certiorari denied 64 S.Ct. 42, 320 

U. S. '741, '88 L.Ed. 440—Lyon, Inc., 

V. C. L R., C.C.A., 127 P.2d 210— 
Helvering v. New Haven & S. L. R. 
Co., C.GA., 121 F.2d 985, certiorari 
denied 62 S.Ct. 631, 315 U.S. 803, 
86 L.Ed, 120'3, rehearing denied 62 
set. 803, 315 U.3. 829, 86 L.Ed. 
1223—Rex Mfg. Co. v. C, I. R, C. 
C.A., 102 P.2d 335—Bickford’s v. 
Helvering, C C.A., 98 P.2d 568— 
C. I. R. V. Schumacher Wall Board 
Corporation, C.C.A., 93 P.2d 79— 
Fairbanks Court Wholesale Gro¬ 
cery Co. V. C. I. R., C.C A., 84 F. 
2d 18, certiorari denied 57 S.Ct 47, 
299 U.S. 582, iSl L.Ed. 428. 

aeorgauizatiott uuder Bankruptcy 
Act 

In the case of a reorganization un¬ 
der, and governed by, the Bankrupt- 
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The purpose of such statutes is to maintain the 
status quo where the change in corporate existence 
was not substantial,S and to prevent those inter¬ 
ested in the property from stepping up its basis by 
a change in the form of ownership without any 
change in fact.^ This rule does not apply, howev¬ 
er, if the transaction involved was not one which 
constituted a reorganization as defined by the reve¬ 
nue acts;^® and in such case the basis of the prop¬ 
erty in the hands of the new corporation is its cost 
or fair market valueT^ In determining whether a 
transfer of assets was accomplished through a prop¬ 
er reorganization, with respect to the basis for de¬ 
preciation of such assets, each case must turn on 
the true significance of the facts involved so that 
substance rather than form will prevail,^2 and the 
situation at the beginning and end of the reorgani¬ 
zation is to be considered rather than some tempo¬ 
rary situation existing in the course of the reorgan¬ 
ization.^^ 


Transfer to corporation controlled by transferor. 
Under the Internal Revenue Code, 26 U.S.C.A. §§ 
112 (b) (5), 113 (a) (8) (A), and similar statutes, 
the basis of property in the hands of a transferee 
corporation is the same as in the hands of its trans¬ 
feror or transferors where the property was trans¬ 
ferred to the corporation in exchange for its stock 
or securities and immediately after the exchange 
such person or persons were in control of the cor¬ 
poration, provided in the case of an exchange by 
two or more persons the amount of the stock and 
securities received by each was substantially in pro¬ 
portion to his interest in the property prior to the 
exchange and if gain or loss was recognized 
to a transferor on the transfer, the basis in the 
hands of the transferee corporation is the basis in 
the hands of the transferors increased by the 
amount of gain or decreased by the amount of loss 
recognized under the law applicable to the year in 


cy Act, which has resulted in a can¬ 
cellation or reduction of indebted¬ 
ness, a diminution of the deprecia¬ 
tion basis may be required.—Cla- 
ridge Apartments Co- v. C. I. R., C C- 
A., 13S F.2d 962, reversed on other 
grounds 65 S.Ct. 172, 323 U.S. 141, 
89 LEd. - 

8. U.S.—Rex Mfg. Co. v. C. I. R., C. 
C.A., 102 P.2d 325. 

9. U.S.—Republic Steel Corporation 
V. U. S., 40 FSupp. 1017, 94 Ct.Cl. 
476. 

10. U S.—Bondholders Committee, 

Marlborough Inv. Co., First Mort¬ 
gage Bonds V. C. I. R , 62 S.Ct. 
<537. '315 U.S. 189, 86 L.Ed. 7*84— 
Central Kansas Telephone Co. v. 
C. I. R„ C.C.A., 141 F.2d 213— 

Cushman Motor Works v. C. I. R., 
C.C.A., 130 F.2d 977, certiorari de¬ 
nied 63 S.Ct. 530, 318 US. 756, 87 
L.Ed. 1130—Morgan Mfg. Co. v. 
C. L R, CC.A., 124 F.2d 602— 

Helvering v. New President Corpo¬ 
ration, C.C.A., 122 F.2d 92—Rex 

Mfg. Co. V. C. I. R., C.C.A., 102 F. 
2d 325—Prairie Oil & Gas Co. v. 
Hotter, C.C.A.Kan., 66 F,2d 309. 

Succession to proprietary interests 
Where there was no reorganization 
as defined in the act, the fact that 
bondholders of the original corpora¬ 
tion succeeded to all of its proprie¬ 
tary interests was held immaterial. 
—Bondholders Committee, Marlbor¬ 
ough Inv. Co., First Mortgage Bonds 
V. C. I. R., 62 S.Ct. 537, '316 U.S. 189, 
86 L.Ed. 784. 

“Reorganization” and “control” 

In determining the basis for de¬ 
preciation, the definition of “reor¬ 
ganization" in the section dealing 
with recognition of gain or loss is 
applicable not only to “reorganiza- 
tiou" as used iu the same section, 


but to “reorganization" as used in 
subsequent sections dealing with ad¬ 
justed basis for determining gam or 
loss and with distributions by cor¬ 
porations; and the definition of 
“control" in the section dealing with 
recognition of gain or loss is inap¬ 
plicable to “control" as used in a 
subsequent section, providing that 
the basis of property shall remain 
the same when transferred in con¬ 
nection with a corporate reorganiza¬ 
tion if an interest or “control" in 
such property of a specified per cent 
or more remained in the same per¬ 
sons.—Bickford's v. Helvering, C.C. 
A., 98 F.2d '568. 

11. U.S.—Bondholders Committee, 
Marlborough Inv. Co., First Mort¬ 
gage Bonds V. C. I. R., 62 S.Ct. 537, 
315 U.S. 189, 86 L.Ed. 784—D. W. 
Klein Co. v. C. I. R., C.C A., 123 F. 
2d '871, certiorari denied U. W. 
Klein Co. v. Helvering, 62 S.Ct. 
907, 31-5 U.S. 819, 86 L.Ed. 1216— 
Briggs-Darby Const. Co. v. C. L 
R., C.C.A., 119 F.2d 89—National 
Rubber Machinery Co. v. U. S., -Ct. 
Cl., 38 F.Supp. 260. 

Purchase at foreclosure sale 

The basis of the property trans¬ 
ferred, where the circumstances did 
not constitute a reorganization, was 
held to be the actual market value 
of the property at the time of its 
acquisition by the transferee corpo¬ 
ration, and not the amount for which 
it was -purchased at a foreclosure 
sale.—^Helvering v. New President 
Corporation, C.C.A., 122 F.2d 92. 

12. U.S/—Muskegon Motor Special¬ 
ties Co. V. C. I. R., C.C.A., 134 F.2d 
904, certiorari denied 64 S.Ct. 42, 
320 U.S. 741, *88 L.Ed. 440—Morgan 
Mfg. Co. V. C. I. R., C.C.A.. 124 F. 
2d 602. 


Acts constituting reorganization in 
general see supra § 194. 

13. U.S.—Republic Steel Corpora¬ 
tion V. U. S., 40 F.Supp. 1017, 94 
Ct.Cl. 476. 

14. U.S.—Hartford-Empire Co. v. C. 

I. R., C.C.A., 137 F.2d 540, certio¬ 
rari denied 64 S.Ct. 196, '320 US. 
787, 88 LEd. 473—C. I. R. v. Lm- 
coln-Boyle Ice Co., C.C.A., 93 F.2d 
26—United Carbon Co. v. C I. R., 
C.C.A., 90 F.2d 43—Himelhoch 

Bros. & Co. V. C. 1. R., aC.A., 83 
F.2d 485, certiorari denied 57 S. 
Ct. 35, 299 U.S. 572, 81 L.Ed. -421— 
American Compress & Warehouse 
Co. V. Bender, C.C.A.La., 70 F.2d 
655, certiorari denied 55 S.Ct. 123, 
293 US. 607, 79 L.Ed. 698. 

D.C.—B. P. Shaw Printing Co. v. 
Helvering, '72 F.2d 187, 63 App.D.C. 
319. 

Expense of securing contract 

Where an individual had a govern¬ 
ment contract for the manufacture 
of certain commodities and assigned 
the contract to a corporation in a 
transaction governed by the statute, 
his invested capital as a basis to 
the transferee corporation was held 
to be the actual expense he incurred 
in securing the contract.—Syming- 
ton-Anderson Co. v. C. I. R., 3'3 F.2d 
372, 59 App.D.C. 76, certiorari de¬ 
nied Symington-Anderson Co. v. Lu¬ 
cas, 50 S.Ct. 38, 280 U.S, 590, 74 L. 
Ed. 638. 

Necessity of establishing basis to 
transferors 

To gain the benefit of the statu¬ 
tory provisions, the cost basis of the 
assets in the hands of the trans¬ 
ferors must be established.—Nation¬ 
al Weeklies v. Reynolds, D.C.Minn., 
43 F.Supp. 654. 
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■which the transfer was made,^^ The phrase “sub¬ 
stantially in proportion to his interest^ prior to the 
exchange should be construed from the standpoint 
of the transferors rather than of the transferee, 
so as to recognize gain or loss if any individual 
transferor received stock of substantially greater 
or less actual value than the value of the property 
exchanged for the stock 6 and under the circum¬ 
stances of particular cases it was held that substan¬ 
tial equivalency of conditions before and after the 
■exchange was not met, so that the basis for de¬ 
preciation and depletion was the cost of the assets 
to the transferee or their market value at the time 
of transfer rather than their cost to the transfer- 
ors.^7 

Properly acqtiired as paid-in surplus or contribu¬ 
tion to capital. Under the Internal Revenue Code, 
26 U.S.CA. § 113 (a) (8) (B), and similar stat¬ 
utes, providing that, if property was acquired after 
December 31, 1920 by a corporation as paid-in sur¬ 
plus or as a contribution to capital, its basis in the 
hands of the transferee should be the same as it 
was in the hands of the transferor, increased in the 
amount of gain or decreased in the amount of loss 
recognized to the transferor on such transfer, 
“paid-in^* surplus refers to the surplus account of 
the corporation which represents its net assets in 
excess of all liabilities, including its capital stock, 
and which is available for distribution to the corpo¬ 
ration's stockholders.!S The phrase “contribution 
to capital” is a term which as ordinarily understood 


when applied to private corporations means the 
fund or property contributed or agreed to be con¬ 
tributed by the shareowners as the financial basis 
for the prosecution of the business of the corpora¬ 
tion, such contributions being made either direct¬ 
ly through stock subscriptions or indirectly through 
the transfer of property in exchange for a stock in¬ 
terest in the corporation;!® and as thus used the 
term signifies those resources whose dedication to 
the uses of the corporation is made the foundation 
for the issuance of capital stock and which, as the 
result of the dedication, become irrevocably devoted 
to the satisfaction of all the obligations of the cor- 

poration.20 

Gifts or transfers in trust. Under the Internal 
Revenue Code, 26 U.S.C.A. § 113 (a) (2), and sim¬ 
ilar statutes, the basis of property acquired by gift 
after December 31, 1920 is, with certain limita¬ 
tions, the same as that which the property would 
have in the hands of the donor or, in the case of 
successive gifts, the last preceding donor by whom 
it was not acquired by gift^! The basis of prop¬ 
erty acquired by the taxpayer by gift or transfer 
in trust on or before December 20, 1920 is, under 
the Internal Revenue Code, 26 U.S.C.A. § 113 (a) 
(4), and similar statutes, the fair market value of 
the property at the time it was acquired but in 
particular cases the acquisition of property was 
held not by gift^s or transfer in trust^^ as those 
terms were used in the statute. 

Where property was used by the donor for non- 


15. U.S.—Hartford Empire Co. v. O. 
I, R., C.C.A., 137 P.2d '540, certio¬ 
rari denied 64 S.Ct. 196, :320 U.S. 
7'87, 88 L.Ed. 473. 

16. U.S.—United Carbon Co. v. C. 
I. R., C.C.A., 90 P.2d 43. 

17- U.S.—C. I. R. V. iLincoln-Boyle 
Ice Co., C.aA., 93 F.2d 26—United 
Carbon Co. v. C. I. R., C.C.A., 90 
P.2d 4'3—^Hillyer, Edwards, Fuller, 
Inc., V. U. S., D.C.La., 52 P.2d '742. 
D.C.—Elmore Milling- Co. v. Helver¬ 
ing, 70 F.2d 736, 63 App.D.C. 132. 

18. U.S.—^Detroit Edison Co. v. C. 
I. R., C.C.A., 131 F.2d 619, affirmed 
63 S.Ct 902, 319 U.S. 98, 8’7 L.Ed. 
12'86. 

19. U.S.—Detroit Edison Co. v. C. I. 
R., supra, 

20. U.S.-—^Detroit Edison Co. v. C. I. 
R„ supra. 

Payments beld not contributions to 
capital witbin statute 
U.S.—^Detroit Edison Co. v. C. I. R., 
■6.3 S.Ct 902, 319 U.S. 98, 87 L.Ed. 
1286. 

21. US.—Wilson Bros. & Co. v. C. 
I. R., C.C.A., 124 F.2d 606—Bumet 


V. Hanlon, C.C.A., 51 F.2d 463, cer¬ 
tiorari denied Hanlon v. Burnet 
52 S.Ct 32, 284 US. 65‘3, 76 L.Ed. 
554. 

Purpose of provision was to pre¬ 
vent tax-free increments in value; 
prior to tlie statute a taxpayer hav¬ 
ing property worth far more than it 
cost could give it to a spouse or rel¬ 
ative by whom it could be sold with¬ 
out realizing a gain unless the sell¬ 
ing price was in excess of the value 
of the property at the time of the 
gift.—Wilson Bros. & Co. v. C. I. R.» 
C.C.A., 124 F.2d 606. 

Gift to taxpayer’s douor prior to 
1921 

The donor whose basis is used can¬ 
not himself be a donee, so that 
where the taxpayer’s donor received 
the property by gift prior to 1921, 
the basis will not be the value of 
the property at the time of its ac¬ 
quisition by such donor, notwith¬ 
standing the provision that in the 
case of property acquired by gift be¬ 
fore 1921 the basis shall be the fair 
market value of the property at the 
time of such acquisition; rather, the 
basis will be that of the last preced¬ 
ing owner by whom the property 
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was not acquired by gift.—^Wilson 
Bros. & Co. V. C. T. R., supra. 

22. U.S.—Welch V. Bradley, C.C.A. 
Mass., 130 F.2d 109, certiorari de¬ 
nied Bradley v. Welch, 63 S.Ct. 
257, 317 US. 685, $7 L.Ed. 549— 
Fifth Street Bldg. v. L R., C.C. 
A., 77 F.2d 605. 

23. Assumption of duties 

One to whom agreement for lease 
was assigned in consideration of his 
assuming all of assignor’s duties and 
obligations thereunder did not ac¬ 
quire it as a gift, so that corpora¬ 
tion, to which he transferred his in¬ 
terest therein for majority of its 
stock at par value, was not entitled 
to deduction for depreciation in val¬ 
ue of leasehold on basis of fair mar¬ 
ket value thereof.—^Fifth Street 
Bldg. V. C. I. R., supra. 

24. Revocable trust 

The statutory . provisions have 
been held inapplicable to a revoca¬ 
ble trust the income from which 
continues to be taxable to the gran¬ 
tor,—Welch V. Bradley, C.C.A.Mass., 
130 F.2d 109, 143 A.L.R. 1108, cer¬ 
tiorari denied Bradley v. Welch, 63 
S.Ct 257, 317 US. 685, 87 L.Ed. 649. 
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business purposes, but tbe donee has operated it for 
profit since his acquisition thereof, depreciation has 
been held properly based on the fair market value 
of the property at the date of its conversion.25 

Property of decedent. The basis of the compu¬ 
tation of depletion or depreciation of property held 
by an executor is its value at the date of the death 
of decedent rather than the cost to decedent, or, 
if the property was acquired before March 1, 1913, 
its value on that date.26 In determining the de¬ 
duction which a beneficiary may take for depreci¬ 
ation on property forming the corpus of a testa¬ 
mentary trust, the basic date for valuation of the 
property is the date of the creator’s death rather 
than a subsequent date on which the trust property 
was conveyed to the trustees.27 In the case of 
property left to two successive life tenants, with 
remainder over to other persons, it has been held 
that the valuation of the property for the purpose 
of computing deductions for exhaustion allowances 
to the second life tenant should be made as of the 
date he acquired possession.^S 

b. Deduction of Amounts Previously Allowed 
or Allowable 

In determining the depreciation basis for any given 
year, the amount allowed or allowable for previous years 
must be deducted from the original basis, regardless of 


whether or not tax benefit resulted from such allowance 
in the prior years. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§§ 113 (b) (1) (B), 114 (a), and similar statutes, 
the amount of depreciation allowed or allowable in 
previous years must be deducted from the original 
basis in determining the basis of depreciation for 
the taxable year,29 regardless of whether or not 
the prior depreciation was claimed^o or resulted in 
a tax benefit during the prior years.^l The re¬ 
quirement that the basis should be adjusted for de¬ 
preciation to the extent “allowed” has the effect 
of reducing the depreciation basis by an amount 
which has been allowed, even though such amount 
was in excess of depreciation properly deductible, 
so that a taxpayer who made excessive deductions 
in one year cannot in a later year reduce the de¬ 
preciation basis by the lesser amount of deprecia¬ 
tion which was “allowable.”In this connection, 
deductions for depreciation which are not chal¬ 
lenged are “allowed,” since tax liability is then de¬ 
termined on the basis of the returns.^^ 

After assets have been fully depreciated or the 
taxpayer has been allowed his net investment there¬ 
in, he is entitled to no further depreciation allow¬ 
ances thereon, even though the property may con¬ 
tinue to give useful service.34 


25, U.S.—Perkins v. O. I. R., C.C. 
A., 125 F.2d 150. 

28. U.S.—Hartley v. C. I. R., '55 S. 

Ct. 75S, 295 U.S. 21S, 79 L.Ed. 1399, 
modified on other grounds 55 S.Ct. 
8*32, 295 U.S. 719, 79 L.Ed. 1674. 

27. U.S.-—Chisolm v. U. S., Ct.Cl., 19 
P.Supp. 274. 

28. U.S.—Grant v. Rose, D.C.Ga., 32 
F.2d 812, affirmed, C.C.A., Rose v. 
Grant, 39 F.2d 338, certiorari 
granted 51 S.Ct. 28, 282 U.S. 821, 75 
L.Ed. 733, certiorari dismissed '51 
S.Ct. 341, 283 U.S. '867, 75 L.Ed. 
1471. 

» 29. U.S.—C. I. R. V. Kennedy Laun¬ 
dry Co., C.C.A., 133 F.2d 660, cer¬ 
tiorari denied Kennedy Laundry 
Co. V. Helvering, 6'3 S.Ct. 1434, 319 
U.S. 770, 87 L.Ed, 1718, rehearing 
denied Kennedy Laundry Co. v. C- 
I. R., 64 S.Ct. 29, 320 U.S. 810, 88 
L.Ed. 489. 

Prior depreciation as affecting basis 
for computation of gain from sale 
or exchange in general see supra 
§ 170. 

30. U.S.—Virginian Hotel Corpora¬ 
tion of Lynchburg v. Helvering, 
63 S.Ct. 1260, 319 U.S. 623, 87 L.Ed. 
1561, 152 A.L.R. 871, rehearing de¬ 
nied 64 S.Ct. 27, 320 U.S. 810, 88 
L.Ed. 489. 

31. U.S.—^Virginian Hotel Corpora¬ 
tion of Lynchburg v. Helvering, 


supra—Repplier Coal Co. v. C. I. 
R., O.C.A., 140 F.2d 554, certiorari 
denied 65 S.Ct. 35, two cases, 323 
U.S. 736, 89 L.Ed. 590—American 
Nat. Realty Co. v. C. I. R., C.C.A. 
Tex., 136 P.2d 486—U. S. v. Don 
Lee, Inc., C.C.A., 136 F.2d 241— 
C. I. R. V. Kennedy Laundry Co., ! 
C.C.A., 133 F.2d 660, certiorari de¬ 
nied Kennedy Laundry Co. v. Hel¬ 
vering, 63 S.Ct. 1434, 319 U.S. '770, 
87 L.Ed. 171'8, rehearing denied 
Kennedy Laundry Co. v. C. I. R., 
64 S.Ct. 29, 320 U.S. '810, 88 L.Ed. 
489—Goss & DeLeeuw Mach. Co, v. 
U. S., D.aConn., 53 F.Supp. 8‘53. 
Contra Pittsburgh Brewing Co. v. C. 
I. R., C.C.A., 107 F.2d 1'5'5. 

Provision defining bad debt held in¬ 
applicable 

The provision of revenue act defin¬ 
ing a bad debt as one on account of 
which a deduction was “allowed” has 
been held not applicable in determin¬ 
ing whether amounts charged off and 
allowed as depreciation must be de¬ 
ducted from cost in arriving at cost 
basis for purpose of determining de¬ 
preciation for subsequent years.—C. 
I. R. V. Kennedy Laundry Co., C.C.A., 
133 F.2d 660, certiorari denied Ken¬ 
nedy Laundry Co. v. Helvering, 63 
S.Ct. 1434, 319 U.S. 770, 87 L.Ed. 
1718, rehearing denied Kennedy 
Laundry Co. v. C. I. R., 64 S.Ct. 29, 
320 U.S. 810, 88 L.Ed. 48-9. 
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32. U.S.—Virginian Hotel Corpora¬ 
tion of Lynchburg v. Helvering, 63 
S.Ct. 1260, 319 U.S. 523, 87 L.Ed. 
1561, 152 A.L.R. 871, rehearing de¬ 
nied 64 S.Ct. 27, 320 U.S. 810, 88 
L.Ed. 489—Repplier Coal Co. v. O. 
1. R., C.C.A., 140 F.2d 554, certio¬ 
rari denied 65 S.Ct. 35, two cases, 
323 U.S. 736, 89 L.Ed. 590—Hobo¬ 
ken Land & Improvement Co. v. C. 
I. R., C.C.A., 138 F.2d 104. 

33. U.S.—^Virginian Hotel Corpora¬ 
tion of Lynchburg v. Helvering, 63 
S.Ct. 1260, 319 U.S. 523, 87 L.Ed. 
1561, 152 AL.R. 871, rehearing de¬ 
nied 64 S.Ct. 27, 320 U.S. 810, 88 
L.Ed. 489. 

“Allowed” explained 

The word “allowed” as used in 
Revenue Act provisions relating to 
allowance of depreciation as a de¬ 
duction from gross income means 
considered in arriving at net tax re¬ 
sult for the year, and does not mean 
taken as a deduction from income 
tax paid.—^Helvering v. Virginian 
Hotel Corporation of Lynchburg, C. 
C.A., 132 P.2d 909, affirmed Virginian 
Hotel Corporation of Lynchburg v. 
Helvering, 63 S.Ct. 1260, 319 U.S. 52'3, 
87 L.Ed. 1561, 152 A.L.R. 871, re¬ 
hearing denied 64 S.Ct. 27, '320 U.S. 
SIO, 88 L.Ed. 489. 

34. U.S.—^Lewis Jones, Inc., v. C. I. 
R., C.C.A.. 139 F.2d 564—Burling- 
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§ 357. Subject Matter in General 

The depreciation allowance is limited to property 
which is subject to exhaustion, wear and tear, or ob¬ 
solescence, but within this limitation may be taken on 
any type of property, tangible or intangible. Depletion 
is applicable to wasting assets. Good win has been 
held not subject to a depreciation allowance. 

Only ‘"property” is subject to an allowance for 
exhaustion or wear and tear; unless property is 
used, no deduction is allowable.^® Further, the de¬ 
preciation allowance is limited to depreciable prop¬ 


erty, that is, property subject to exhaustion, wear 
and tear, or obsolescence, and excludes assets not 
of such character it is confined to property 
which gradually approaches a point where its use¬ 
fulness is exhausted.2'^ Land as such, apart from 
the improvements or physical development added to 
it, is a nondepreciable asset3S Depreciation may 
be taken on intangible property,at least in so far 
as the allowance is sought for obsolescence^^ or 
exhaustion.^^ The deduction for wear and tear, 


ton Gazette Co. v. C. I. R., C.C.A., 
75 P.2d 577—Cameron v. C. I. R- 
CC.A., -56 F2d 1021—Mason City 
Brick & Tile Co. v. Huston, D.C. 
Iowa, 36 F.Supp. 515. 

ITU recovery held not shown 

Where through a mutual mistake 
of law a taxpayer treated a transac¬ 
tion as a sale instead of a lease and 
thereby understated his income, it 
was held, under the circumstances, 
and notwithstanding the statute of 
limitations prevented correction of 
the error, that the taxpayer had not 
recovered the cost of the property 
through depreciation or other allow¬ 
ances so as to preclude him from 
making subsequent deductions for 
depreciation —C I. R. v. Saltonstall, 

C. GA., 124 F.?d 110. 

35. U.S.—Tavlor v. C. I. R., C.C.A., 

51 F.2d 915, 917, certiorari denied 

52 S.Ct. 265. 284 U.S. 6S9, 76 L.Ed. 
'581. 

“Before any plan, idea, theory, or 
svstem can be used as an exhausti¬ 
ble asset m an income tax computa¬ 
tion, it must be determined that it 
is ‘property.’"—Taylor v. C. I. R., 
supra. 

"What is “property” 

In general, that which may be sold 
and assigned is “property” so as to 
be subject to an allowance for de¬ 
preciation or exhaustion.— C. L R. v. 
Stephens-A damson Mfg. Co., C.C.A., 
51 F.2d 6-81. 

36. U.S.—Beaudry v. O. I. R., C.C.A., 
150 P.2d 20—Friend v. C. I. R., C. 
C.A., 119 F.2d 959, certiorari de¬ 
nied 62 S.Ct 136, 314 U.S. 67'3, 86 
L Ed. 538—Kaltenbach v. U. S., 66 
Ct.Cl 581. 

D. C.—Paducah Water Co. v. C. I. R., 
33 F. 2 d 559, 59 App.D.C. '84. 

“Iteasonable” allowance 

The signiflcance of the word “rea¬ 
sonable” in the statutes .permitting 
a “reasonable” allowance for depre¬ 
ciation need not be limited to the 
amount to be ascertained; it may be 
construed to limit the property on 
which depreciation may be taken.— 
Rockford Life Ins. Co. v. C. I. R., '54 
S.Ct 761, 292 U.B. 382, 78 L.Ed. 1315. 
Property held subject to depreciation 
allowance 

(1) Farm machinery and farm 
buildings, other than a dwelling oc¬ 


cupied by the owner.—Belknap v. U. 
S., D.C.Ky., 55 F.Supp. 90. 

(2) Abstract plants acquired by a 
taxpayer for use in the abstract and 
title guaranty business-—Crooks v. 
Kansas City Title & Trust Co., C.C. 
A.Mo., 46 F.2d 928. 

(3) The amount of excess costs 
and expenses paid by the taxpayer 
to procure the completion of a plant 
within a limited time.—Atwater 
Kent Mfg. Co. v. C. I. R., C.C.A., 43 
F.2d 3'31. 

(4) Other property.—Forrester 

Box Co. V. C. I. R, CCA, 123 F.2d 
225—Central Bank Block Ass’n v. C. 
I. R., aC.A., 57 F.2d 5. 

Property held not subject to depre¬ 
ciation allowancs 

(1) Subscription list of a publica¬ 
tion.—^National Weeklies v. C. I R., 
C.C.A., 137 F 2d 39—National Week¬ 
lies V. Reynolds, D.C.Minn., 43 F. 
Supp. 554. 

(2) Plan to increase newspaper 
classified advertising.—Taylor v. C. 
I- R. C.C.A.. 51 F.2d 915, certiorari 
denied 52 S.Ct, 265, 284 U.S. 689, 76 
L.Ed. 581. 

(3) Secret process for the weight¬ 
ing of silk by the use of chemicals 
or metals.—^Kaltenbach v. U. S., 66 
CtCl. 581. 

(4) Agreements for the sale of in¬ 
dustrial alcohol which were regard¬ 
ed merely as a method for booking 
orders for future deliveries rather 
than as firm contracts.—U. S. Indus¬ 
trial Alcohol Co. (West Virginia) v. 
Helvering, C.C.A., 137 F.2d 511. 

(6) Other items.—Surety Finance 
Co. of Tacoma v. C. I. R., C.C.A., 77 
F.2d 221—Barbour Coal Co. v. -C. I. 
R, C.C.A., 74 F.2d 163, certiorari de¬ 
nied 55 S.Ct 643, 295 U.S. 731, 79 
L Ed. 1680—Cohan v. C. I. R., C.C.A., 
'39 P.2d 540. 

Furniture and fixtures of life insur¬ 
ance companies 

Under statutes allowing life insur¬ 
ance companies a “reasonable” de¬ 
duction for depreciation, such a com¬ 
pany has been held not entitled to a 
deduction on all its furniture and 
fixtures, but only on the furniture 
and fixtures used in the investment 
department of the company’s busi¬ 
ness.—^Rockford Life Ins, Co. v. C. 
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I. R., 54 S.Ct. 761, 292 U.S. '382, 78 
L.Ed. 1315—Helvering v. Manhattan 
Life Ins. Co., C.C.A., 71 F.2d 292— 
C. I. R V. Lafayette Life Ins. Co., C. 
C.A., 67 F.2d 209. 

Live stock 

Depreciation may be claimed on 
live stock acquired for work, breed¬ 
ing, or dairy purposes, unless they 
are included in an inventory used to 
determine profits, but sheep acquired 
for purposes in addition to breeding, 
namely, for the sale of wool and the 
resale of some of the sheep them¬ 
selves from time to time, were held 
not subject to regulations permit¬ 
ting a depreciation allovrance to 
farmers, particularly where the 
flock of sheep was not losing its use¬ 
fulness but was being maintained.— 
Belknap v. U. S., D.C.Ky., 55 F.Supp. 
90. 

37. U.S.—Belknap v. U. S., supra. 

38. U.S.—Hoboken Land & Improve¬ 
ment Co. V. C. I. R, C.C.A, 138 F. 
2d 104—Belknap v. U. S., D.C.Ky., 
55 F.Supp. 90. 

39. U.S.—Hershey Mfg. Co. v. C. I. 
R., C.C.A., 43 P.2d 298. 

Particular assets 

(1) Cost or value of a leasehold. 
—Fackler v. C. I. R, C.C.A., 133 F. 
2d 509—Davison v. C. I. R., CC.A., 
60 P.2d -50—Union Co, v. U. S., Ct. 
CL, 53 F.2d 295—Kaufman-Straus Co. 
V. Lucas, C.C.A.Ky., 12 P.2d 774— 
Philip Henrici Co. v. Reinecke, D.C. 
111., -3 F.2d 34. 

(2) Value of a contract.—Nye v. 
U. S., C.C.A.Mass., '84 F.2d 457. 

(3) An agreement whereby an in¬ 
dividual agreed not to compete with 
the taxpayer.—Christensen Mach. 
Co. V. U. S., Ct.Cl., 50 P.2d 282. 

-40. U.S.—^Haberle Crystal Springs 
Brewing Co. v. Clarke, C.C.A.N.Y., 
3'0 P.2d 219, reversed on other 
grounds Clarke v. Haberle Crystal 
Springs Brewing Co., 50 S.Ct. 155, 
280 U.S. 384, 74 L.Ed. 493, fol¬ 
lowed in, 'C.C.A., J. Chr. G. Hupfel 
Co. V. Anderson, '55 P.2d 1080, cer¬ 
tiorari denied 52 S.Ct. 504, 286 U.S. 
551, 76 L.Ed. 1286—Dodge Bros. v. 
U. S., D.C.Md., 33 F.Supp. 312, af¬ 
firmed, O.C.A., 118 F.2d 95. 

41. U.S.—Taylor v. C. I. R., C.C.A., 

51 P.2d 915, certiorari denied 52 
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however, is inapplicable to intangible property.42 

Depletion is applicable to wasting assets, that is, 
the exhaustion of natural resources.^^ 

Good will. No deduction may be made for de¬ 
preciation, exhaustion, wear and tear, or obsoles¬ 
cence of good will,'^^ on the ground, for example, 
of the enactment of prohibitory legislation prevent¬ 
ing or interfering with the conduct of the business 
in which the property was used.'^S 

Election or estoppel. An election to treat or not 
to treat particular assets as depreciable is binding 
on the taxpayer where there is available to him a 
choice of two things, to each of which he has an 
equal right, but both of which he cannot have.^® 
However, the doctrine of election implies that a 
taxpayer is given the option of freely taking two 
courses of action, and where there is no freedom of 
choice and the action taken by him is by compul¬ 
sion of law or is erroneous as a matter of law, the 
rule is inapplicable.'^'^ Equitable estoppel with re¬ 
spect to the treatment of assets as depreciable ap¬ 
plies only when the taxpayer by his acts or silence 
knowingly is guilty of a representation or conceal¬ 
ment which he intends or expects will be acted on 
by taxing officials in determining his tax, and the 


taxing officials do not know the facts, or lack equal 
means of knowledge with the taxpa 3 xr, and act on 
his representation or concealment, and to retrace 
their steps on a different state of facts would cause 
a loss of taxes to the government.^S Where a cor¬ 
poration elected to charge certain items to expense, 
and its action in so doing was entirely proper and 
made with the acquiescence of the government, its 
transferee was held not entitled to make a differ¬ 
ent election by charging the items to capital invest¬ 
ment and making a deduction for obsolescence.'^^ 

§ 358. Property Used in Trade or Business 

Except in so far as may otherwise be prescribed by 
the statutes, the depreciation deduction is limited to 
property used in the taxpayer's trade or business; and 
within this rule a trade or business is that which occupies 
the taxpayer’s time and attention for a livelihood or 
profit. 

Except in so far as a 1942 amendment to the 
Code permits depreciation deductions in respect of 
“property held for the production of income,” the 
rule under the Internal Revenue Code, 26 U.S.C.A. 
§ 23 (Z), and similar statutes, is that a deduction 
for depreciation, including obsolescence, may be 
made only as to property used in the trade or busi¬ 
ness.^® A trade or business within this rule is that 


S.ct. 26'5, 284 U.S. 689, 76 IL.Ed. 
581—Haberle Crystal Springs 
Bref/ing Co. v. Clarke, C.C.A.N.T., 
30 F.2d 219, reversed on other 
grounds Clarke v. Haberle Crystal 
Springs Brewing Co., 50 S.Ct. 155, 
2S0 U.S, 384, 74 L.Ed. 498, followed 
in. C.C.A., J. Chr. G. Hupfel Co. v. 
Anderson, '55 F.2d lOSO, certiorari 
denied 52 S.Ct. 504, 286 U.S. '551, 76 
L.Ed. 1286. 

42. U.S.—Dodge Bros. v. U. S., D. 
C.Md., 33 F.Supp. 1312, affirmed, C. 
C.A., ll'S P.2d 95. 

43. U.S.—Choate v. O. I. R., 65 S.Ct. 
469, 324 U.S. 1, 89 L.Ed. 653—Ho¬ 
gan V. C. I. R., C.C.A.Tex., 141 P. 
2d 92, certiorari denied 65 S.Ct. 
36, 323 U.S. 710, 89 L.Ed. 571. 

44. U.S.—Dodge Bros. v. U. S., C.C. 
A.Md., 118 F.2d 95, 100. 

aeasou for rule 

“This form of deduction has been 
denied because of the manifest diffi¬ 
culties inherent in the computation 
of both the life span and the value 
of this intangible asset. In fact, 
good will, in any practical sense, has 
no terminable life; but, rather, it 
continues in existence just so long 
as the business continues, and its 
value fluctuates in direct relation¬ 
ship with the annual variations in 
the profits of the business with 
which it is associated.”—^Dodge Bros. 
V. U. S., supra. 

45. U.S.—^Renziehausen v. Lucas, 50 


S.ct. 156, 280 U.S. -SS?, 74 L.Ed. 
501—Clarke v. Haberle Crystal 
Springs Brewing Co., IsT-Y., 50 S.Ct. 
155, 280 US 3S4, 74 L.Ed. 498, fol¬ 
lowed in, C.C.A., J. Chr. G. Hupfel 
Co. V. Anderson, 55 F.2d 1080, cer¬ 
tiorari denied 52 S.Ct. 504, 286 U. 
S. ‘551, 76 L.Ed. 1286—Seneca Ho¬ 
tel Co. V. U. S., CtCl., 42 P.2d 34'3 
—Rockwood V. U. S., Ct.Cl., 38 P. 
2d 707—^Landsberger v. McLaugh¬ 
lin, CC.ACal., 26 P.2d 77—Red 
Wing Malting Co. v. Willcuts, C.C. 
A.Minn., 15 F.2d 626, >49 A.L R 459, 
certiorari denied 47 S.Ct. 476, 273 
U.S. 763, 71 L.Ed. 8'79. 

Mode of acquisition 

The rule applies whether the tax¬ 
payer acquired the good will by pur¬ 
chase, good conduct, or otherwise.— 
J, Chr. G. Hupfel Co. v. Anderson, D. 
C.N.T., 51 P.2d 115, affirmed, C.C.A., 
55 F.2d 1080, certiorari denied 52 S. 
Ct. 504, 286 U.S. >551, 76 L.Ed. 1286. 
Sale and restrictive agreement 
A taxpayer which sold its plant 
and agreed not to enter into the 
same business for a specified period 
was held to have sold its good will 
and was not entitled to take a deduc- 
liop. for obsolescence of its good will 
due to national prohibition legisla¬ 
tion.—Herrnstein v. U, S., Ct.Cl., 18 
F.Supp. 953. • 

46. U.S.—Belknap v. U. S., D.C.Ky., 
55 F.Supp. 90. 

47. U.S.—Belknap v. U. S., supra. 
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48. U.S.—Belknap v. U. S., supra. 
Prior claim of depreciation 

The fact that the taxpayer claimed 
and was allowed depreciation in in¬ 
come tax returns for previous years 
does not of itself operate as an es¬ 
toppel against him or as an election 
on his part so as to prevent him 
from declining to take depreciation 
for subsequent years.—Belknap v. U. 
S., supra. 

49. U.S-—Hamilton Web Co. v. 
Page, D.C.R.I., 8 F.Supp. 626. 

50. U.S.—Becker v. Anheuser-Busch 

Inc., C.C.A.MO,, 120 F.2d 403, cer¬ 
tiorari denied Anheuser-Busch, Inc. 
v. Becker, 62 S.Ct. 105, 314 US. 
625, 86 L.Ed. 502—U. S. v. Real 
Estate-Land Title & Trust Co., C. 
C.A.Pa., 102 P.2d 582, affirmed Real 
Estate-Land Title & Trust Co. v. 
U. S., 60 S.ct. 371, 309 U.S. 13, 84 
L.Ed. 542—Helvering v. Obici, C. 
C.A., 97 F.2d 431, affirmed Obici v. 
Helvering, 59 S.Ct. 260, 305 U.S. 
468, 83 L.Ed. 292—Buckwalter v. 
C. I. R., C.C.A., 61 F.2d 571— 

Matheson v. C. I. R., C.C.A.. 54 F. 
2d 537—Belknap v. U. S., D.C.Ky., 
55 F.Supp. 90. 

Apportionment 

Even if depreciation on automobile 
not used exclusively in taxpayer's 
business may be allowed to some ex¬ 
tent in determining taxable income, 
there can be no partial allowance 
without some basis for making a 
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wMch occupies tlie time, attention, and labor of 
men for the purpose of a livelihood or profit.^i 
The phrase ‘'used in the trade or business” does 
not mean only active employment of the property 
but is equivalent to "devoted to the trade or busi¬ 
ness,” so that property once used in the business 
remains in such use until it is shown to have been 
withdrawn from business purposes; the fact that 
it lies idle is not determinative.^^ However, de¬ 
preciation cannot be taken on property which has 
been abandoned or withdrawn from use in the tax¬ 
payer’s business.^^ No claim for obsolescence will 
be allowed on property purchased merely to create a 
monopoly and then set aside and never used in the 
business.^^ 

§ 359. Mines 

a. In general 

b. Amount and computation 
a. In General 

A deduction for depletion of a mine may be taken 
by one meeting the statutory requisites, and this extends 


to every one whose property right and Interest has been 
depleted by the extraction and disposition of the product 
of the mine. Ordinarily, the deduction should be taken 
in the year in which the depletion occurs. 

Under the Internal Revenue Code, 26 U.S.C.xA.. 
§114 (b), and similar statutes, a deduction for de¬ 
pletion may be taken in determining the amount of 
the taxable income from mines.^5 The depletion 
deduction in the case of mines is a special appli¬ 
cation of the general rule allowing a deduction for 
exhaustion of property,is intended as com¬ 
pensation for the capital assets consumed in the 
production of income through the severance of the 
minerals,^^ As in the case of other deductions, an 
allowance for depletion on account of exhaustion of 
a mine is a matter of legislative grace and one 
who claims it must bring himself within the provi¬ 
sions of the statutes.^s 

Definitions, The terms "mines” and "minerals,” 
as used in the provisions permitting depletion de¬ 
ductions, are to be given their usual and ordinarily 
accepted meaning.^^ A mine is an excavation in 
the earth from which ores, coal, or other mineral 


reasonable apportionment between 
depreciation resulting from use in 
business and that resulting from per¬ 
sonal use.—Coburn v. C. I. R., C.C.A., 
138 F.2d 763. 

Property held used lu trad© or busi¬ 
ness 

(1) Generally.—Grant v. Rose, B. 
C.Ga., 32 F.2d 812, affirmed, C.C.A., 
Rose V. Grant, 39 F.2d 338, certiorari 
granted 51 S.Ct. 28, 282 U.S. 821, 75 
L.Ed. 733, certiorari dismissed 51 
S.Ct. 341, 283 U.S. 867, 75 L.Ed. 1471. 

(2) Corporation franchise.—Her- 
shey Mfg. Co. v. C. 1. R., C.C.A., 43 
P.2d 298. 

(3) Lease.—^Fackler v. C. I. R., C. 
C.A., 133 F.2d 509—Kaufman-Straus 
Co. V. Lucas, C.C.A.Ky., 12 P.2d 774. 

(4) Furnishings of law library 
maintained by lawyer in his resi¬ 
dence.—Beaudry v. C. I. R., C.C.A., 
150 F.2d 20. 

(5) Houses financed by lumber 
company, acquired by it on foreclo¬ 
sure, and held for resale.— A, L. Car¬ 
ter Co. V. C. I. R., C.C.A.Tex., 143 P. 
2d 296. 

Property held not used in trade or 
business 

U.S.—Robinson v. C. I. R., C.C.A., 134 
F.2d 168—Buck v. C. I. R., C.C.A., 
83 F,2d 627. 

51. U.S.—Packler v. C. I. R., C.C.A., 

133 P.2d 509. 

Engagement in profession and busi¬ 
ness 

The fact that the taxpayer is en¬ 
gaged in a profession does not con¬ 
clusively establish that he was not 
engaged in a business; he could, for 


example, carry on a business through 
an agent.—^Packler v. C. I. R., supra. | 

52. U.S.—Kittredge v. C. I. R., C 
C.A., 88 F.2d 632—^Yellow Cab Co 
of Pittsburgh v. Driscoll, D.C.Pa., 
24 F.Supp. 993. 

53. U.S.—U. S. Industrial Alcohol 
Co. (West yirginia) v. Helvering. 
C.C.A., 137 P.2d 511—^Harvey Coal 
Corporation v. U. S., Ct.Cl., 35 P. 
Supp. 756. 

54. U.S.—Crooks v. Kansas City Ti¬ 
tle & Trust Co., C.C,A.Mo., 46 P.2d 
928. 

55. U.S.—U. S. V. Ludey, CtCL. 47 
S.Ct 608, 274 U.S. 295, 71 L.Ed 
1054—Guanacevi Mining Co. v. C. 
I. R., C.C.A., 127 P.2d 49—Eldredge 
V. U. S., C.C.A.Mich., 31 P.2d 924. 

33 C.J. p 308 note 88. 

5S. U.S.—Lynch v. Alworth-Stephens 
Co., Minn., 45 S.Ct 274, 267 U.S. 
364. 69 L.Ed. 660. 

57. U.S.—^Anderson v. Helvering, 60 
S.Ct 952, 310 U.S. 404, 84 L Ed. 
1277—^Atlas Milling Co. v. Jones, 
C.C.A.Okl., 115 P.2d 61, certiorari 
denied 61 S.Ct 613, 312 U.S. 686, 
85 L.Ed. 1124—Mineral Mining Co. 
V. U. S.. D.C.Wis., 46 F.Supp. 503, 
affirmed, C.C.A., 143 P.2d 51. 

58. U.S.—C. I. R. V. Alta Mines, Inc., 

C. C.A., 139 F.2d 580—Consolidated 
Chollar Gould & Savage Min. Co. 
V. C. I. R., C.C.A., 133 F.2d 440— 
Atlas Milling Co. v. Jones, C.C.A. 
Gkl., 115»P.2d 61, certiorari denied 
61 S.Ct 613, 312 U.S. 686, 85 L.Ed. i 
1124—Mineral Mining Co. v. U. S., 

D. C.Wis., 46 F.Supp. 503, affirmed, 
C.C.A., 143 F.2d 51—New Creek - 
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Co. V. Lederer, C.C.A.Pa., 295 F. 
433, certiorari denied 44 S.Ct. 456, 
265 U.S. 581, 68 L.Ed. 1190. 

Strict construction 

Statutory deduction from net tax¬ 
able income allowed to mines for 
depletion being an act of legislative 
grace, the statute and the regula¬ 
tions pr-^mulgated under it will be 
strictly construed.—Mineral Mining 
Co. v. U. S., D.C.Wis., 46 F.Supp. 503. 
affirmed, C.C.A., 143 P.2d 51. 
Royalty or bonus payments 

A depletion deduction from income 
in the form of royalty or bonus pay¬ 
ments in advance of actual extrac¬ 
tion of minerals may be allowed on 
such terms as congress may deem 
advisable.—Douglas v. C. 1. R., 64 S. 
Ct. 988, 322 U.S. 275, 88 L.Ed. 1271. 

59. U.S.—Ozark Chemical Co. v. 
Jones, C.C.A.Okl., 125 F.2d 1, cer¬ 
tiorari denied 62 S.Ct. 1291, 316 U. 
S. 695, 86 L.Ed. 1765. 
liimeston© quarry is a mine within 
the meaning of the provision relat¬ 
ing to depletion based on discovery 
value.—^Arrel v. Gentsch, D.C.Ohio, 52 
F.Supp. 635. 

Removal of liquid brine 

Drilling a well and removing a 
liquid brine solution by pumping, as, 
for example, by removing sodium 
sulphate in solution in a subterranean 
lake, does not constitute a “mining 
operation,” nor does the solution con¬ 
stitute a " mine,” within the provi¬ 
sions allowing depreciation based on 
discovery value; a deposit in the 
form of a subterranean lake of sodi¬ 
um sulphate, although akin to a 
mineral, is not a mineral or a mine 
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substances are removed by digging or other min¬ 
ing methods, or^ in its broader sense, the vein, lode, 
or deposit of minerals.^O “Mining"’ connotes the 
removal of minerals from a natural deposit,and 
does not embrace the re-working of mineral dumps 
artificially deposited from the residue remaining 
after the ore has been milled and concentrates re¬ 
moved therefrom.^2 Where mining operations on 
property adjoining that of the taxpayer were dis¬ 
continued in the belief that the deposit had been 
exhausted, and some time thereafter a relocated 
vein was found to extend under the taxpayer’s 
property, the discovery of the new vein was held 
to be a “discovery” of a mine within the meaning 
of the statutes making discovery value the basis for 

computing depletion.^s 

Person entitled. The reasonable allowance for 
depletion in the case of a mine is to be made to 
every one whose property right and interest therein 
has been depleted by the extraction and disposi¬ 
tion of the product which has been mined and sold 
during the year for which the return and compu¬ 
tation are made;^^ it is not limited to the lessor or 


owner of the fee title to the ore deposits.^5 De¬ 
duction for depletion of mines has been held allow¬ 
able to a lessee under a mining lease,to one en¬ 
titled to royalties,®'^ and to the beneficiary of trust 
income derived from a mine but one who mere¬ 
ly engages by contract to do some specific thing, 
such as recovering mineral from chats or tailings 
deposited on the surface of land as a result of pre¬ 
vious mining operations, has been held not entitled 
to a deduction for depletion of a mine.^^ 

Year, A deduction for depletion ordinarily 
should be taken in the year wherein the depletion 
occurs,'^® which is usually the year in which the 
ore is removed and this result has been held 
to obtain notwithstanding the parties to the min¬ 
ing operation provide for payments on a basis other 
than the actual amount of ore removed, as, for ex¬ 
ample, by an agreement on the part of the opera¬ 
tor of the mine that he will make a minimum pay¬ 
ment based on a specified number of tons of ore, 
even though he does not mine and ship the speci¬ 
fied number of tons in the particular year.72 


as those terms are used in the provi¬ 
sions allowing- depletion based on 
discovery value: further, even thoug-h 
sodium sulphate is a natural deposit, 
natural deposits are mentioned only 
in the provision dealing with deple¬ 
tion generally and not in the sec¬ 
tion dealing with allowances based 
on discovery value.—Ozark Chemical 
Co V. Jones, C.C.A.Okl., 125 F.2d 1, 
certiorari denied 62 S.Ct. 1291, 316 
U.S. 695, 86 L.Ed. 1765. 

00. TJ.S.—Atlas Milling Co. v. Jones, 
C.C.A.Okl., 115 F.2d 61, certiorari 
denied 61 S.Ct. 613, 312 U.S. 686, 85 
LEd. 1124. 

IXaiworked rocks and ore material 

Rocks and ore material, unworked 
other than in the fracturing and 
crushing incident to its removal from 
a mine, dumped from mines not 
owned by the taxpayer on land not 
then owned but subsequently acquired 
by him are not mines or other na¬ 
tural deposits on which a deduction 
for depletion may be taken.—Consoli¬ 
dated Chollar Gould & Savage Min. 
Co. V. C. I. R., G.C.A., 133 P.2d 440- 

61. U.S.—^Atlas Milling Co. v. Jones, 
C.C.A.OkL, 115 F.2d 61, certiorari 
denied 61 S.Ct. 613, 312 U.S. 686, 
85 L.Ed. 1124. 

BQl U.S .—Atlsks Milling Co. v. Jones, 
supra. 

“TallingB” 

“While tailings deposited on the 
surface of land may become appur¬ 
tenant to the land, they in no true 
sense become a mine."—Atlas Mill-- 
Ing Co. V- Jones, C.C.A.OkL, 116 F.2d‘ 
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61, 63, certiorari denied 61 S.Ct. 613, 
312 U.S. 686, 85 U.Ed. 1124. 

63. U.S.—^Arrel v. Gentsch, D.C.Ohio, 
52 F.Supp. 635. 

64. U.S.—Lynch v. Alworth-Stephens 
Co., Minn., 45 S.Ct. 274, 267 U.S. 
364, 69 L.Ed. 660. 

65. U.S.—Lynch v. Alworth-Stephens 
Co., supra. 

66. U.S.—Lynch v. Alworth-Steph¬ 
ens Co., supra—Mineral Mining Co. 
V. U. S., L.aWis., 46 F.Supp. 503, 
affirmed, C.C.A.. 143 F.2d 51. 

D.C.—Night Hawk Leasing Co. v. 

Burnet, 57 P.2d 612, 61 App D C. 92. 
Contra Weiss v. Mohawk Mining Co., 
C.C.A.Ohio, 264 F. 502, certiorari 
denied Mohawk Mining Co. v. 
Weiss. 41 S.Ct. 12, 254 U.S. 637, 
65 L.Ed. 451. 

Apportionment 

Where a mining claim is leased by 
one taxpayer to another, the deple¬ 
tion deduction should be apportioned 
between them. 

U.S.—Lynch v. Alworth-Stephens 

Co., Minn., 45 S.Ct. 274, 267 U.S. 
364, 69 L.Ed. 660. 

D.C.—Night Hawk Leasing Co. v. 
Burnet, 57 F.2d 612, 61 App.D.C. 92. 

67. U.S.—Helvering v, Falk, 54 S. 
Ct. 353, 291 U.S. 183, 78 L.Ed. 719 
—Merle-Smith v. C. I. R., C.C.A., 
42 F.2d 837, certiorari denied C. I. 
R. V. Merle-Smith, 51 S.Ct. 182, 
282 U.S. 897, 75 L.Ed. 791, and C. 
I. R. V. Fowler, 61 S.Ct. 182, 282 
U.S. 898, 75 L.Ed. 791. 

68. U.S.—^Helvering v. Falk, 64 S.Ct. 
353, 291 U.S. 183, 78 L.Ed. 719— 
Merle-Smith v. C. I. R., C.C.A., 42 
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P.2d 837, certiorari denied C. I. R. 
V. Merle-Smith, 51 S.Ct. 182, 282 U. 
S. 897, 75 L.Ed. 791, and C. I. R. 
V. Fowler, 51 S.Ct. 182, 282 U.S. 
S9S, 75 L.Ed. 791. 

69. U.S —Atlas Milling Co. v. Jones, 
D.C OkL, 29 F.Supp. 942, affirmed, 
C.C.A., 115 P.2d 61, certiorari de¬ 
nied 61 S.Ct. 613, 312 U.S. 686, 85 
L.Ed. 1124. 

70. U.S.—Lucky Tiger-Combination 
Gold Mining Co. v. Crooks, C.C.A. 
Mo., 95 F.2d 885. 

Recoupment in later years 

The fact that Revenue Act in force 
in 1913, 1914, and 1915 did not au¬ 
thorize sufficient allowances to per¬ 
mit tax free recovery of amounts ap¬ 
proximating actual depletion sus¬ 
tained did not entitle taxpayer to re¬ 
dress loss by deductions in later 
year.—Lucky Tiger-Combination Gold 
Mining Co. v. Crooks, supra—Lucky 
Tiger-Combination Gold Mining Co. 
V. C. I. R.. C.C.A., 76 F.2d 234, cer¬ 
tiorari denied 56 S.Ct- 95, 296 U.S. 
584, 80 L.Ed. 413. 

71. U.S.—Mineral Mining Co. v. U. 
S., C.C.A., 143 F.2d 51. 

72. U.S.—Mineral Mining Co. v. U. 
S., supra. 

Effect of minimum payments 

A taxpayer who received the mini¬ 
mum amount payable under the con¬ 
tract for certain years, but who in 
such years took depletion deductions 
based only on the amount of ore ac¬ 
tually mined in such years, was held 
entitled to take depletion on the 
amount of ore mined in subsequent 
1 years although in those years he did 
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1>. Amount and Computation 

(1) In general 

(2) Percentage depletion 

(1) In General 

Except in cases of percentage depietion, depletion of 
mines is based on cost or value, and the allowable de¬ 
preciation In any given year may be estimated, provided 
the formula used in making the estimate is related to the 
factors involved. 

Depletion based on cost or value's and its appor¬ 
tionment among the taxpayers entitled to it74 must 
necessarily be an approximation arrived at by a 
more or less rough estimate; and the result need 
not be precisely correct or even exactly just,*^^ but 
is a matter for sound judgmentJ^ To be reason¬ 
able, however, the amount must be reached by the 
use of a formula which bears some relationship to 
the factors involved and cannot rest on mere fic¬ 
tion.'^ 

In general, a reasonable allowance for depletion 
of realty containing mineral deposits is such amount 
allowed annually as will enable the taxpayer when 
the deposits are exhausted to have recovered his 
basis free of taxes.The depletion rate per unit is 
ordinarily the value of the deposit in place divided 


by the total number of recoverable units the de¬ 
pletion allowance is then computed by multiplying 
the rate per unit by the number of units sold dur¬ 
ing the tax year.^® Under this computation, de¬ 
pletion is limited to an amount not exceeding the 
market value in the mine of the product mined and 
sold during the year.^^ 

Basis, Under the Internal Revenue Code, 26 U. 
S.C.A. § 114 (b) (1), and similar statutes, the gen¬ 
eral rule is that the basis for depletion is the ad¬ 
justed basis provided for determining gain or loss 
on the sale or other disposition of the mine.^^ By 
virtue of 26 U.S.C.A. § 114 (b) (2), and similar 
statutes, however, the basis for depletion may be 
the discovery value of the mine,^^ provided the 
statutory requisites for the use of this basis are 
met;^^ and, as discussed infra subdivision b (2) 
of this section, depletion may in some instances be 
based on a percentage of income from the mine. 
In the absence of the applicability of the statutory 
provisions for percentage depletion or depletion 
based on discovery value, the basis for depletion in 
the case of a mine or interest therein acquired prior 
to March 1, 1913 is the fair market value of the 
property or of the taxpayer’s interest therein on 
that date,notwithstanding the cost of the prop- 


not receive Income based on the full 
amount of ore mined because the op¬ 
erator of the mines was entitled to a 
credit for the amounts by which 
the minimum payments of the earlier 
years exceeded the ore actually mined 
and shipped in such earlier years.— 
Mineral Mining Co. v. U. S., supra. 

73. XJ.S.—^Walker v, C. I. R., C.C.A. 
La., 65 F.2d 97» certiorari denied 
54 S.Ct. 68, two cases, 290 XJ.S. 651, 
7S L.Ed. 564, and Goldstein v. C. 
I. R., 54 set. 68, two cases, 290 
U.S. 651, 78 L.Ed. 564. 

“The fact that the reserve is hid¬ 
den from sight presents difficulties 
in making an estimate of the amount 
of the deposits. The actual quan¬ 
tity can rarely be measured. It must 
be approximated. And because the 
quantity originally in the reserve is 
not actually known the percentage of 
the whole withdrawn in any year, 
and hence the appropriate depletion 
charge, is necessarily a rough esti¬ 
mate."—U. S- V. Ludey, Ct CL, 47 S. 
Ct. 608, 610, 274 U.S. 295. 71 L.Ed. 
1054. 

74. U.S—Walker v. G. I. R., C.C.A., 
65 P.2d 97, certiorari denied 54 S. 
Ct 68, two cases, 290 U.S. 651, 78 
L.Ed. 564, and Goldstein v. C. I. 
R, 54 set. 68, two cases, 290 US. 
651, 78 L.Ed. 564. 

75. U.S.—Portage Silica Co. v. C I. 
R, C.C.A., 49 F 2d 985, certiorari 
denied 52 S.Ct. 42, 284 U.S. 667, 76 
L Ed. 565—Mineral Mining Co. v. 


U. S., D.aWis., 46 F.Supp. 503, 
affirmed, C.C.A., 143 P.2d 51. 

76. U.S.—Portage Silica Co. v. C. I. 

R. , C.C.A., 4 9 F.2d 985, certiorari 
denied 52 S.Ct. 42, 284 U.S. 667, 76 
L.Ed. 565. 

77. U.S.—Mineral Mining Co. v. U. 

S. , D.C.Wis., 46 F.Supp. 503, af¬ 
firmed, C.C.A., 143 F.2d 51. 

7a U.S.—Portage Silica Co. v. C. 
I. R., C.C.A., 49 F.2d 985, certio¬ 
rari denied 52 S.Ct. 42, 284 U.S. 
667, 76 L.Ed. 565. 

79. U.S.—Harvey Coal Corporation 

V. U. S., Ct.Cl, 35 F.Supp. 756— 
New Creek Co. v. Lederer, C.C.A. 
Pa., 295 F. 433, certiorari denied 
1924, 44 S.Ct. 456, 265 U.S. 581, 
68 L Ed. 1190. 

33 CJ. p 308 note 88 [c]. 

80. U.S.—Mineral Mining Co. v. U. 
S., D.aWis., 46 F.Supp. 503, af¬ 
firmed, C.C.A., 143 F.2d 51. 

'Consumption, in operation 

In the case of a taxpayer entitled 
to royalties, the mere fact that the 
amount of coal mined and removed 
from the premises wfLS adopted as 
the basis on which to compute the 
compensation payable to him was 
held not controlling in determining 
the basis on which to allow depletion i 
and the taxpayer was held entitled 
to depletion at a stipulated rate per 
ton on coal consumed in the opera¬ 
tion of the mine by the lessee and 
the miners m addition to that sold 
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and removed from the premises.— 
Gatliff V. Helburn, D.C.Ky., 31 F. 
Supp. 495. 

81. U.S.—Lynch v. Alworth-Steph- 
ens Co., Minn., 45 S.Ct. 274, 267 U. 
S. 364, 69 L.Ed. 660—Reinecke v. 
Spalding, C.C.A.I11., 30 P 2d 369, 
reversed on other grounds 50 S.Ct. 
96, 280 U.S. 227, 74 L.Ed. 385. 

82. U.S.^—Commodore Mining Co. v. 
C. I. R., C.C.A.. Ill P.2d 131. 

83. U.S.—Arrel v. Gentsch, D.C.Ohio, 
52 F.Supp. 635. 

84. Ov/uership at time of discovery 

Corporation which transferred its 
property to a successor and went out 
of existence was not an affiliate of 
the successor so as to entitle the 
successor to depletion based on dis¬ 
covery value, discovery having taken 
place while the mine was the prop¬ 
erty of the predecessor corporation. 
—Texas Pipe Line Co. v. C. I. H., C. 
C.A., 88 P.2d 278, certiorari denied 
58 S.Ct. 26, 302 U.S. 706, 82 L.Ed. 545. 

85. U.S.—Reinecke v. Spalding, Ill., 
50 S.Ct. 96, 280 U.S. 227, 74 L.Ed. 
385—Portage Silica Co. v. C. I. R., 
C.C.A., 49 P.2d 985, certiorari de¬ 
nied 52 S.Ct. 42, 284 U.S. 667, 76 L. 
Ed. 565—Merle-Smith v. C. I. R., C. 
C.A., 42 F.2d 837, certiorari denied 
C. I. R. V. Merle-Smith, 51 S Ct. 
182, 282 U.S. 897, 75 L.Ed. 791, and 
C. I. R. V. Fowler, 51 S.Ct. 182, 282 
U.S. 898, 75 L.Ed. 791. 
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erty to the taxpa^^er exceeded such value.^6 

The fair market value of the property at a given 
time is that which a willing seller and a willing 
buyer would agree on after a fair consideration of 
any and all relevant factors.^'^ The original esti¬ 
mate of the mineral content of a mine, and the con¬ 
sequent valuation of the mine for the purpose of 
determining the basis for depletion, may be revised 
under appropriate circumstances when information 
subsequently obtained clearly shows the estimate 
to have been materially erroneous.^^ However, the 
information, and the new estimate based thereon, 
cannot justify going back to preceding tax years 
and changing the depletion allowances lawfully ar¬ 
rived at for those years the new estimate can 
be used only in determining depletion allowances to 
be distributed annually to the capital remaining to 
be recovered.^0 Where no right to take percentage 
depletion is involved, so that the taxpayer's basis 
is the cost of the property or its value as of a par¬ 
ticular time, he can make no further deductions aft¬ 
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er such basis has been fully recovered through de- 
pletion.Si 

(2) Percentage Depletion 

A taxpayer who reports income from a mine and 
who meets the statutory requirementh may take an al¬ 
lowance for depletion based on a prescribed percentage of 
his gross mining income from the property. 

A taxpayer who reports income from a mine and 
who meets the requirements of the Internal Reve¬ 
nue Code, 26 U.S.C.A. § 114 (b) (4), or similar 
statutes, may take an allowance for depletion based 
on a prescribed percentage of his gross income 
from the property, not to exceed a specified per¬ 
centage of his net income therefrom.92 The pro¬ 
visions permitting percentage depletions are liber¬ 
alizing, rather than limiting,93 and under them a 
taxpayer might conceivably recover through deple¬ 
tion allowances in an amount in excess of its total 
capital investment.94 Net income from the prop¬ 
erty refers to income derived solely from mining,95 
and income derived from a business or transaction 
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Sublease by lessee 
A lessee of mine, who was required 
to pay a royalty on ore produced, but 
who had subleased at a higher roy¬ 
alty, was held entitled to a deduc¬ 
tion of a sum equal to the present 
value on March 1, 1913, of its excess 
royalty, computed on the quantity of 
ore mined during the tax year, and 
with reference to the number of 
years^ its royalties would be distribu¬ 
ted.—Lynch v. Alworth-Stephens Co., 
C.C.A.Minn., 294 F. 190, affirmed 45 
S.Ct. 274, 267 U.S. 364. 69 L.Ed. 660. 

Puture prefits from operating com¬ 
missary need not be considered in 
determining March 1, 1913, value of 
coal mine lease for “depletion” pur¬ 
poses.—Gatliff Coal Co. v. Lucas, 36 
P.2d 545, 59 App.D.C. 141. 

Pailure to establish vaJue 

A deduction based on the March 1, 
1913, value has been denied where 
the taxpayer failed to establish such 
value.—Enterprise Coal Co. v. Phil¬ 
lips, B.C.Pa., 12 F.Supp, 49, affirmed, 
C.C.A., 84 F.2d 565. 

86. U.S—Jefferson & Clearfield Coal 
& Iron Co. V. U. S., Ct.CL, 14 F. 
Supp. 918, certiorari denied Jeffer¬ 
son & Clearfield Coal & Iron Co., 
Indiana, Pa. v. U, S., 57 S.Ct. 46, 
299 U.S. 581, 81 L.Ed. 428. 

87. U.S.—Portage Silica Co. v. C. I. 
R., C.C.A., 49 P.2d 985, certiorari 
denied 52 S.Ct. 42. 284 U.S. 667, 
76 L.Ed. 565. 

Biscount of royalty rates 
Determination of capital value of 
coal company’s property by discount¬ 
ing probable royalty, rental rates to 
basic date was held justified.—C. I. 
R. V. Brier Hill Collieries, C.C.A., 
50 P.2d 777. 


88. U.S.—McCahill V. Helvering, C. 
C.A., 75 F.2d 725. 

Failure to make correction. 

Where original estimated valuation 
of taxpayer’s mine as of March 1, 
1913, was exhausted by reason of the 
sustained depletion, there was no de- 
pletable fund available from which 
taxpayer could deduct depletion in 
determining taxable income, notwith¬ 
standing the original estimated val¬ 
uation was materially erroneous, 
where the original estimate had not 
been corrected.—Lucky Tiger-Combi¬ 
nation Gold Mining Co. v. Crooks, C. 
C.A.Mo., 95 F.2d 885. 

89. U.S.—Lucky Tiger-Combination 
Gold Mining Co. v. Crooks, supra 
—McCahill v. Helvering, C.C.A., 75 
F.2d 725. 

90. U.S.—Kehota Mining Co. v. Lew- 
ellyn, D.C.Pa.. 28 F.2d 995, affirmed, 
C.C A., 30 F.2d 817, certiorari de¬ 
nied Kehota Mining Co. v. Heiner, 
49 set. 4S0, 279 U.S. 864, 73 L.Ed. 
1002. 

91. U.S.—Commodore Mining Co. V. 
C. I. R., C.C.A., 111 P.2d 131. 

Pull recovery by transferor 

Corporation acquiring mine as re¬ 
sult of tax-free reorganization was 
not entitled, in computing its income 
tax, to any allowance for depletion, 
where its transferor had already re¬ 
ceived an allowance in excess of the 
cost of the mine.—Texas Pipe Line 
Co. V. C. I. R., C.CA., 88 P.2d 278, 
certiorari denied 58 S.Ct. 26, 302 U. 
S. 706, 82 L.Ed. 545. 

92. U.S.—Tonopah Mining Co. of Ne¬ 
vada V. C. I. R., C.C.A., 127 P.2d 
239. 

Type of mill immaterial 
The right of a mine owner to de¬ 
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duct for depletion of the mine a per¬ 
centage of the gross or net income 
does not depend on the type of mill 
used in treating the ores from which 
such income is derived.—C. I. R. v. 
Kennedy Mining & Milling Co., C.C. 
A., 125 F.2d 399. 

93. U.S.—Mother Lode Coalition 
Mines Co. v. Helvering. 63 S.Ct. 
179, 317 U.S. 222, 87 L Ed. 227. re¬ 
hearing denied 63 S.Ct. 70. 317 U.S. 
706, 87 L,E5. 563-~C. H Me'^d Coal 
Oo. V. C. L R., C.C.A., 106 P.2d 388. 

94. DC.—Sheridan-Wvommg Coal 
Co. V. Helvermg, 125 F.2d 42, 75 U. 
S.App.DC 166. 

95. D C.—Shenclan-W'''‘oming Coal 
Co. V. Helvering, supra. 

Items to be included 

(1) In computing net income 
“from the property,” it was held 
proper to exclude profit realized by 
the taxpayer from the purchase of its 
own outstanding bonds; however, it 
was held proper, and not inconsistent, 
to include interest payments on out¬ 
standing bonds of the taxpayer, bond 
discount, and the expense of amor¬ 
tization of the bonds, since these 
items are part of the expense of do¬ 
ing business.—Sh^^ridan-AVyoming 
Coal Co. V. Helvering, supra. 

(2) Interest paid on money bor¬ 
rowed for construction work was 
held an expense of mining opera¬ 
tions, thereby reducing the taxpay¬ 
er's net income, rather than a capi¬ 
tal expenditure.—Guanacevi Mining 
Co. V. C. I. R., C.C.A., 127 F.2d 49. 
Value of quicksilver 

The basis for computing percent¬ 
age depletion on quicksilver mines 
was the market value of the quick¬ 
silver in flasks, as reflected in gross 
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•conducted on tlie side should be excluded.^^ In¬ 
come derived from “tailing-s"’ or “dumps,” as well 
.as that derived from ne%vly mined ores, should be 
included in determining the income of the mine 
owner of which a percentage may be deducted for 
riepletion.^7 In determining whether the income 
from two parcels may be combined for the purpose 
of ascertaining the income on which percentage de- 
-pletion is to be computed, each of the interests 
sought to be combined must be a freehold or lease¬ 
hold estate,and the interest owned by the tax¬ 
payer in each must include the mineral deposit, the 
plant for its extraction, and the necessary surface 
of the land.^^ 

Election, The revenue acts prior to the Revenue 
Act of October 21, 1942, and commencing with the 
Revenue Act of 1932, required a taxpayer reporting 
income from the type of mines there specified to 
elect in his first return in respect of the property 
whether the depletion allowance was to be comput- 
.ed with or without regard to percentage depletion, 
and the method thus chosen was binding for sub¬ 
sequent taxable years.^ The election to take per¬ 


centage depletion must have been made in the man¬ 
ner and time prescribed by the statutes,^ and, if 
the taxpayer failed to make an election, the deple¬ 
tion allowance was computed without reference to 
percentage depletion.^ Since the election under such 
provisions was made not only for the current year 
but also for future years, it must have been made 
in the taxpayer’s first return in respect of the prop¬ 
erty, even though his cost basis had been exhaust¬ 
ed^ and regardless of whether or not an allowance 
actually resulted from the method of computation 
chosen.^ A taxpayer who elected to take percent¬ 
age depletion was required to take such burdens as 
flowed from his election along with the benefits, and 
the fact that the result was unfavorable to him was 
immaterial.® 

Within the meaning of these statutes, the “first 
return” in respect of the mining property was the 
first return listing items of gross income and de¬ 
duction arising out of that property.'^ Further, the 
“first return” meant one filed within the period fixed 
for filing returns, so that a delinquent return was 
not one in which a valid election might be made;^ 


-sales thereof, and not the market 
value of the cinnahar ore, from which 
the quicksilver was extracted.—New 
Idria Quicksilver Mining Co. v. C. I. 
R., CC.A., 144 F.2d 918. 
ve. D.C.—Sheridan-Wyoming- Coal 
Co. V. Helvering, 125 P.2d 42, 75 
TJ.S.APP.D.C. 166. 

Items fnmished miners 

A mining company, in determining 
its net income from its mining prop¬ 
erty for percentage depletion pur¬ 
poses, could not include profits it 
made on items furnished miners un- 
<der contract with miners' union.— 
Repplier Coal Co. v. C. I. R., C.C.A., 
140 F.2d 554, certiorari denied 65 S. 
<Ct, 35, two cases, 323 U.S. 736, 89 
L.Ed. 590. 

*97. U.S.—New Idria Quicksilver 

Mining Co. v. C. I- R., C.C.A., 144 
P.2d 918—C. I. R. V- Kennedy Min¬ 
ing & Milling Co., C.C.A., 125 P.2d 
399. 

Suhsequent treatment of tailings 

Income derived from subsequent 
treatment of the tailings is income 
from the mine just as that derived 
from their first treatment.—C. I. R. 
V. Kennedy Mining & Milling Co., su¬ 
pra. 

38- U.S.—^Helvering v. Jewel Mining 
Co.. C.C.A., 126 F.2d 1011. 

Interests in lease and sublease 
Where a lessee of coal mining 
rights has subleased its rights in 
part of the land, the two parts of the 
land do not constitute a single prop¬ 
erty so as to permit percentage de¬ 
pletion to b© based on the combined 
income from its own operations and 


those of its sublessee.—^Helvering v. 
Jewel Mining Co., supra. 

99. U.S.—Helvering v. Jewel Mining 
Co., supra. 

1. U.S.—^IVIother Lode Coalition 

Mines Co. v. Helvering, 63 S.Ct. 
179, 317 U.S. 222, 87 L.Ed. 227— 
J. E. Riley Inv. Co. v. C. I. R., 61 
S.Ct. 95, 311 U.S. 55, 85 L.Ed. 36— 
C. L R. V. Alta Mines, Inc., C.C.A., 
139 F.2d 580—Tonopah Mining Co. 
of Nevada v. C. I. R., C.C.A., 127 
P.2d 239—^Kehoe-Berge Coal Co. v. 
C. I. R., C.CA., 117 F.2d 439—C. 
H. Mead Coal Co. v. C. I. R., C.C.A., 
106 P.2d 388. 

Purpose of requiring election 

(1) The purpose of making the 
election binding was to prevent a 
taxpayer from switching from one 
basis to another and to enable the 
Bureau of Internal Revenue to check 
the depletions taken as against the 
return of the previous year.—Tono¬ 
pah Mining Co. of Nevada v. C. I. R., 
C.C.A., 127 F.2d 239. 

(2) The purpose of requiring an 
election in the first return was to es¬ 
tablish permanently the method of 
computing depletion.—^Degiian v. C. I, 
R., C.C.A., 136 P:2d 891, certiorari 
denied 64 S.Ct. 93, 320 U.S. 778, 88 L. 
Ed 467—Pittston-Duryea Coal Co. v. 
C. L R., C.C.A., 117 F.2<i 436. 

KTo new election by Act of 1936 
The Revenue Act of 1936 directing 
the taxpayer to elect whether to have 
depletion allowance computed with or 
without regard to percentage deple¬ 
tion, was a continuation of Revenue 
Act of 1934, and did not confer on 
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I taxpayer a new right of election,— 
Clover Splint Coal Co. v. C. I. R., C. 
C.A., 143 P.2d 108, certiorari denied 
65 S.Ct. 91, 323 U.S. 757, <89 L.Ed. 606 
—Tonopah Mining Co. of Nevada v. 
C. I. R., aaA., 127 F.2d 239. 

2. U.S.—J. E. Riley Inv. Co. v. C. 
I. R., 61 S.Ct. 95, 311 U.S. 65, 85 
L.Ed. 36. 

3. U.S.—Mother Lode Coalition 
Mines Co. v. Helvering, 63 S.Ct. 
179, 317 U.S. 222, 87 L.Ed. 227— 
Tonopah Mining Co. of Nevada v. 
C. I, R.. C.C.A., 127 F.2d 239. 

4. U.S.—Mother Lode Coalition 

Mines Co. v. Helvering, 63 S.Ct. 179, 
317 U.S. 222, 87 L.Ed. 227—Tono¬ 
pah Mining Co. of Nevada v. C. 
L R., C.C.A., 127 P.2d 239. 

5. U.S.—^Mother Lode Coalition 

Mines Co. v/ Helvering, 63 S.Ct. 
179, 317 U.S. 222, 87 L.Ed. 227. 

6. D.C.—Sheridan-Wyoming Coal 
Co. V. Helvering, 125 F.2d 42, 75 U. 
S.App.D.C. 166. 

7. U.S.—Mother Lode Coalition 

Mines Co. v. Helvering, 63 S.Ct. 
179, 317 U.S. 222, 87 L.Ed. 227— 
C. I. R. V. Alta Mines, Inc., C.C.A., 
139 F.2d 580. 

a U.S.—^J. E. Riley Inv. Co. v. C. I. 
R., 61 S.Ct. 95, 311 U.S. 55, 85 L.Ed. 
36—C. I. R. V. Alta Mines, Inc., C. 
C.A., 139 P.2d 680—^Degnan v. C. 
1. R., C.C.A.. 136 P.2d 891, certio¬ 
rari denied 64 S.Ct. 93, 320 U.S. 778, 
88 L.Ed. 467. 

An amended return talcing a deduc¬ 
tion of percentage depletion filed by 
taxpayer after expiration of statutory 
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but it did not necessarily mean the first return in 
which a depletion allowance could be claimed or 
allowed as a deduction,^ nor was it necessarily the 
one which was chronologically first.^® 

§ 360. Oil and Gas 

In the case of oil and gas wells, a reasonable allow¬ 
ance for depletion is permitted as a matter of legislative 
grace as compensation for the capital investment in oil 
consumed in production, distinct from the depreciation 
deduction applicable to physical property used in the 
business. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 23 (m), and similar statutes, in the case of oil 
and gas wells a reasonable allowance for depletion 
and for depreciation of improvements, according to 
the peculiar conditions in each case, may be claimed 
by a taxpayer to the extent provided for by the 
statute.il A further provision of the Code, 26 U. 
S.C.A. § 114 (b) (3), and similar statutes, that the 
allowance shall be twenty-seven and one-half per 
cent of the gross income from the property during 
the taxable year does not of itself grant the allow¬ 


ance but merely prescribes a method or formula for 
computing depletion.i^ The application of the pro¬ 
visions for depletion is not to be controlled or 
varied by any particular characterization by local 
law of the interests to which it is to be applied.i^ 

The deduction for depletion is permitted as a 
matter of legislative grace, being purely statu¬ 
tory,!^ and is not one to which a taxpayer is enti¬ 
tled as a matter of righti^ The underlying theory 
of the allowance is a recognition of the fact that 
oil and gas reserves, like other minerals in place, 
are wasting assets, and that the person having an 
investment therein should be permitted a tax-free 
return of the capital consumed in the production 
of gross income through severance,!^ and this the¬ 
ory is not altered by the fact that the statute, in 
the interest of convenience, permits an arbitrary 
deduction of a percentage of the gross income.i^ 

Under the provisions of the statute for allowance 
of a deduction for ''depletion” and for "deprecia¬ 
tion of improvements,” depletion is distinguished 


-period for filing: origrinal return was 
not a first return.—J. E. Riley Inv. 
Co. V. C. I. R., 61 S.Ct 95, 311 U.S. 55, 
85 L.Ed. 36. 

■- 9 . U.S.—Mother Lode Coalition 

Mines Co. v. Helveringr, 63 S.Ct. 
179, 317 U.S. 222. 87 L.Ed. 227— 
•Clover Splint Coal Co. v. C. I. R., 
C.C.A., 143 P.2d 108, certiorari de¬ 
nied 65 S.Ct. 91, 323 U.S. 757, 89 
L.Ed. 606. 

10. U.S.—Degnan v. C. I. R., C.C.A.. 
136 F.2d 891, certiorari denied 64 
S.Ct. 93. 320 U.S. 778, 88 L.Ed. 467. 

Uarlier filing" of return for later year 
Where the return for 1938 was not 
filed until September, 1940, whereas 
the return for 1939 was filed in 
March, 1940, the first return was held 
to be the 1938 return, since the tax¬ 
payer derived its first items of in- 
‘Come and incurred its first deduct¬ 
ible expenses in 1938.—Degnan v. C. 
I. R., supra. 

11. U.S.—Helvering v. Twin Bell Oil 
Syndicate, 55 S.Ct. 174, 293 U.S. 
312, 79 L.Ed. 383. 

33 C.J, p 308 note 88. 

Strict construction 
Provisions in revenue act authoriz¬ 
ing deductions for depletion must be 
strictly construed.—Prairie Oil <& Gas 
^Co. V. Hotter, D.C.Kan., 1 P.Supp. 464, 
reversed on other ground^ C.C.A., 66 
F.2d 309. 

iSIrroneons formula 

A taxpayer may not be deprived of 
depletion allowance, although the 
■commissioner may have erroneously 
permitted a deduction for cost re- 
-covery by some other formula not 
*now subject to adjustment by reason 


of the statute of limitations.—C. I. R. 
V. I. A. O'Shaughnessy, Inc., C.C.A., 
124 F.2d 33. 

12. U.S.—Crews v. C. I. R., C.C.A., 
89 F.2d 412. 

13. U.S,—Anderson v. Helvering, 60 
S.Ct. 952, 310 U.S. 404, 84 L Ed. 
1277—Palmer v. Bender, La., 53 S. 
Ct. 225. 287 U.S. 561, 77 L.Ed. 489. 

14. U.S.—Helvering v. Mountain 
Producers Corporation, 58 S.Ct. 
623, 303 U.S. 376, 82 L.Ed. 907— 
Darby-Lynde Co. v. C. I. R., C.C.A., 
51 F.2d 32—Houston Production Co. 
V. U. S., D.C.Tex., 4 F.Supp. 715. 

15. U.S.—Ryan v. Alexander, C.C.A. 
OkL, 118 P.2d 744, certiorari denied 
62 S.Ct. 72, 314 U.S. 622, 86 L.Ed. 
500—Security-First Nat. Bank of 
Los Angeles v. Welch, C.C.A.Cal., 
92 F.2d 357, certiorari denied 68 
S.Ct. 526, 303 U.S. 638, 82 L.Ed. 
1098—Darby-Lynde Co. v. Alexan¬ 
der, C.C.A.Okl., 51 P.2d 56, certio¬ 
rari denied 52 S.Ct. 40, 284 U.S. 
666, 76 L.Ed. 564. 

16. U.S.—^Helvering v. Bankline Oil 
Co., 58 S.Ct. 616, 303 U.S. 362, 82 
L.Ed, 897—U. S. v. Ludey, 47 S.Ct. 
608, 274 U.S. 295, 71 L.Ed. 1054— 
Alphonzo E. Bell Corporation v. C. 
I. R., C.C.A., 145 P.2d 157—C. I. R. 
V. Rowan Drilling Co., C.C.A,Tex., 
130 F.2d 62—C. I. R. v. I. A. O’- 
Shaughnessy, Inc., C.C.A., 124 F.2d 
33—Badger Oil Co. v. C. I. R., C.C. 
A.Tex., 118 P.2d 791, certiorari de¬ 
nied 62 S.Ct. 67, 314 U.S, 634, 86 
L.Ed. 509, rehearing denied 62 S. 
Ct. 294, 314 U.S. 712, 86 L.Ed. 567— 
Perkins v. Thomas, C.C.A.Tex., 86 
P.2d 964, affirmed 57 S.Ct. 911, 301 
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U.S. 655, 81 L.Ed. 1324—Brea Can¬ 
non Oil Co. V. C. I. R., C.C.A., 77 
F.2d 67, certiorari denied Brea 
Canon Oil Co. v. C. I. R., 56 S.Ct. 
120, 296 U.S. 604, 80 L.Ed. 428— 
Umsted v. C. I. R., C.C.A., 72 F.2d 
328—Herring v. C. I. R., C.C.A.Tex., 
70 F.2d 785, reversed on other 
grounds 55 S.Ct. 179. 293 U.S. 322, 
79 L.Ed. 389. 

“The production of oil and gas, like 
the mining of ore, is treated as an 
income producing operation, not as a 
conversion of capital investment as 
upon a sale, and is said to resemble 
a manufacturing business carried on 
by the use of the soil. . . . The 

depletion effected by production is 
likened to the depreciation of ma¬ 
chinery or the using up of raw ma¬ 
terials in manufacturing. 

The deduction is therefore permitted 
as an act of grace and is intended 
as compensation for the capital as¬ 
sets consumed in the production of 
income through the severance of the 
minerals.”—Anderson v. Helvering, 
60 S.Ct. 952. 954, 310 U.S. 404, $4 
L.Ed. 1277. 

17. U.S.—^Anderson v. Helvering, su¬ 
pra—Helvering v. Bankline Oil Co., 
58 S.Ct. 616, 303 U.S. 362, 82 L. 
Ed. 897. 

oaxoliisive application 

The depletion formula prescribed 
by the statute is exclusive in its 
application and to that extent’ is an 
arbitrary substitute for the funda¬ 
mental rule against taxation of gross 
income before recovery of capital 
I cost.—C. I. R. V. I. A. O’Shaughnes- 
Isy, Inc., C.C.A., 124 F.2d 33. 
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from depreciation and is applicable only to wasting 
assets, that is, to the exhaustion of natural re¬ 
sources and not of physical property used in the 
businesses 

§ 361. - Proper Mode of Allowance and 

Election of Taxpayer 

The statute and the regulations thereunder control 
the proper mode of allowance and afford the taxpayer 
an election whether to compute depletion on the cost 
basis of the property or a flat percentage of gross in¬ 
come, and an election whether to treat intangible de¬ 
velopment costa as an expense or a depletable capital 
item not thereafter subject to depreciation; but the cost 
of physical property may be recovered by depreciation 
allowance. 

Under provisions of the Internal Revenue Code, 
26 U.S.C.A. § 23 (m), and similar statutes, requir¬ 
ing that a “reasonable allowance’^ for depletion and 
depreciation should in all cases be made under rules 
and regulations to be prescribed by the commission¬ 
er of internal revenue with the approval of the sec¬ 
retary of the treasury, such regulations may within 
the limits prescribed control the proper mode of al¬ 
lowance and the computation thereof4^ While the 
statutes authorize an allowance for depletion cal¬ 
culated on the basis of a flat percentage of the 
gross income from the property, the taxpayer has 
an election whether to claim depletion on that basis 
or whether to compute it on the cost basis of the 
property,^® but he may not have the benefit of both 


cost and percentage depletion by amortizing the 
cost and deducting a portion thereof from gross 
income annually in addition to taking a percentage 
depletion allowance.-^ 

Under the treasury regulations, intangible drill¬ 
ing and development costs may at the election of 
the taxpayer be treated as a deductible expense or 
charged to capital account returnable through de¬ 
pletion, but an election once made will control tax¬ 
payer's return for all subsequent years,^^ and may 
not be changed by an amended return not filed with¬ 
in the time permitted by law.23 Such option ap¬ 
plies only where the taxpayer himself makes the 
expenditures and not where he contracts for a com¬ 
pletely drilled and fully equipped well and it 
does not apply to one who drills a well on land in 
performance of a contract to purchase an interest 
therem.25 It has been further held that drilling and 
development costs of a well required to be com¬ 
pleted by a taxpayer in order to protect his interest 
under a lease is a capital investment required to be 
recovered by way of depletion, and that the treas¬ 
ury regulation, in so far as it purports to afford 
an option to treat such costs as an expense, is con¬ 
trary to law. 2 6 

Capitalized drilling and development costs, con¬ 
sidered as a part of the cost of the well or an ad¬ 
dition to the discovery value of the oil in the 
ground, are recoverable by depletion allowance 


IS. U.S.—Choate v. C. I. R., 65 S.Ct 
469, 324 U.S, 1, 89 L Ed. 653. 

Mode of allowance g-enerally see in¬ 
fra § 361. 

Drilling* well 

Except for the synthetic depletion 
that occurs on acceptance of a bonus 
in connection with execution of an 
oil or gas lease, there can be no de¬ 
pletion for income tax purposes ex¬ 
cept by drilling a well.—Driscoll v. 
C. 1. R., C.C.A.Tex., 147 F.2d 493. 

19. U.S.—^Helvering v. Wilshire Oil 
Co., 60 S.Ct. 18, 308 U.S. 90, 84 
L.Bd. 101. 

20. U.S.—Sunray Oil Co. v. C. I. R., 
C.C.A., 147 F.2d 962, certiorari de¬ 
nied 65 S.Ct. 1201. 

21. U.S.—Sunray Oil Co. v. C. I. R., 
supra. 

aa. U.S.—C. I. R. V. Titus Oil & In¬ 
vestment Co., C C.A., 132 F.2d 969 
—Vinton Petroleum Co. of Texas 
V. C. I. R., C.C.A.Tex., 71 F.2d 420, 
certiorari denied 55 S.Ct. 118, 293 
U.S. 601, 79 L.Ed. 694, rehearing- 
granted 55 S.Ct. 238, rehearing de¬ 
nied 55 set. 239, 293 U.S. 633, 79 
L.Ed. 717—Boone County Coal Cor¬ 
poration V. U. S.. D.C.W.Va., 37 F. 
Supp. 327, affirmed, C.C.A., 121 F. 
2d 988. 


Drilling costs as item of expense see 
supra § 271. 

Oliange in law 

Election to treat development cost 
as expense was binding even though 
by subsequent change of law, per¬ 
mitting deduction of depletion up to 
fifty per cent of “net income” of tax¬ 
payer and requiring development ex¬ 
pense to be deducted, effect of elec¬ 
tion was to reduce allowance for de¬ 
pletion, since taxpayer took risk of 
change in law, and had opportunity 
to change his election.—^Helvering v. 
Wilshire Oil Co.. 60 S.Ct. 18. 308 U. 
S. 90, 84 L.Ed. 101, rehearing denied 
60 S.Ct. 292, 308 U.S. 638, 84 D.Ed. 
530. 

Operating expense 

Taxpayer held not to have elected 
to treat intangible development ex¬ 
pense otherwise than as operating 
expense. 

U.S.—Sterling Oil & Gas Co. v. Lu¬ 
cas, D.C.Ky., 51 F.2d 413, affirmed, 
C.C.A., Lucas v. Sterling Oil & Gas 
Co., 62 F.2d 951. 

Knowledge of facts 

(1) Taxpayer’s election need not 
be a deliberate act, a decision arrived 
at after a full consideration and with 
adequate knowledge of the law and 
the facts involved.—Boone County 
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Coal Corporation v. U. S., C.C.A.W, 
Va., 121 P.2d 9S8. 

(2) It has been held, on the other 
hand, that an original return, filed 
without complete knowledge of ma¬ 
terial facts, was not election to treat 
certain expenditures connected with 
oil wells as capital rather than as 
operating expenses.—Lucas v. Ster¬ 
ling Oil Gas Co., C.C.A.Ky., 62 F. 
2d 951. 

23. U.S.—C. I. R. V. Titus Oil & In¬ 
vestment Co., C.C.A., 132 P.2d 969 
—Boone County Coal Corporation v. 

U. S., C.C.A.W.Va., 121 F.2d 9SS, 

24. U.S.—Grison Oil Corporation v. 
C. I. R., C.C.A., 96 F.2d 125, certio¬ 
rari denied Grison Oil Corporation 

V. Helvering, 59 S.Ct. 73, 305 U.S. 
613, S3 L.Ed. 391—Rogers Oil & 
Gas Co. V. C. I. R., CCA., 96 P.2d 
125, certiorari denied Rogers' Oil & 
Gas Co. V. Helvering, 59 S.Ct. 72, 
305 U.S. 613, 83 L.Ed. 391. 

25. U.S.—State Consol. Oil Co. v. C. 
I. R,, C.C.A., 66 F.2d 648, certio¬ 
rari denied State Consol. Oil Co. v. 
Helvering, 54 S.Ct. 371, 290 U.S. 
704, 78 L.Ed. 605. 

26. U.S.—P. H. E. Oil Co. v. C. I. 
R., C.C.A.Tex., 147 P.2d 1002, re¬ 
hearing denied 149 P.2d 238, and 
150 F.2d 857. 
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l)ased on such cost or discovery value, and not by 
a depreciation allowance,and, where the taxpayer 
elects to take percentage depletion, that allowance 
covers all elements of depletion precluding addi¬ 
tional deduction for development costs.28 On the 
other hand, the cost of physical property such as 
machinery, tools, and equipment is subject to an al¬ 
lowance for depreciation and is not recoverable 
through depletion allowances.29 

g 352 . - Amount and Items 

The statutes and regulations construed according to 
their plain import entitle a taxpayer to a reasonable 
depletion allowance based either on ultimate recovery 
of cost or March 1, 1913, value, or on a flat percentage 
of the taxpayer’s share of the gross Income from oil 
and gas, whichever is greater, up to fifty per cent of 
his net income from the property computed without re¬ 
gard to depletion. 

The tax statutes and the regulations adopted in 
pursuance thereof must be construed according to 
their plain import in determining the amount of 
depletion allowance on the proceeds from oil and 
gas wells.^^ Generally the taxpayer is entitled to 
a “reasonable allowance” based on ultimate cost re¬ 
covery, or a flat percentage of the gross income 
from the property, whichever is greater,3i but it is 


not intended by the statute that he be allowed one 
hundred per cent depletion until his cost is returned 
and then be permitted a further reasonable allow¬ 
ance on the realization of income thereafter.^^ 
Under provisions of the statute and regulations 
thereunder limiting the allowance for depletion to 
fifty per cent of “the net income of the taxpayer 
(computed without allowance for depletion) from 
the property,” the computation is to be made on 
the basis of what is left after every allowable item, 
except depletion, is deducted from gross income, 
so that development expenses must be deducted from 
the net income if the taxpayer had previously 
elected to treat such costs as expenses.^^ Where 
the entire proceeds of oil produced from a lease 
are returned for taxation, undiminished by title 
hazards, the taxpayer is entitled to a depletion al¬ 
lowance without any diminution on account of flaw 
in title to the lease.^^ 

Percentage depiction. The Internal Revenue 
Code, 26 U.S.C.A. § 114 (b) (3), and similar stat¬ 
utes, prescribe as a method or formula for comput¬ 
ing depletion that the allowance shall be twenty- 
seven and one-half per cent of the gross income 
from the property^6 to the taxpayer.37 The twenty- 


27. U.S.—Choate V. C. I. R., 65 S.Ct. 
469, 324 U.S. 1, 89 L Ed. 653— 
Burnet v. A. T. Jergrlns Trust, 53 
S.Ct. 439, 288 U.S. 508, 77 L.Ed. 
025 —U. S. V. Dakota-Montana Oil 
Co., 53 set. 435, 288 U.S, 459, 77 

U. Ed. 893—Petroleum Exploration 

V. Burnet, 53 S.Ct. 439, 288 U.S. 
467, 77 L.Ed. 898—Twin Bell Oil 
Syndicate v. Helvering-, C.C.A., 70 
F 2d 402, reversed on other grounds 
55 S.Ct. 174, 293 U.S. 312, 79 L.Ed. 
383. 

.AmoTmt not shown 

Expenditures in connection with 
drilling and development alleged to 
have entered into physical property 
will not constitute the basis for an 
allowance for depletion or deprecia¬ 
tion where amount of expenditure so 
attributable is not shown.—Freeman- 
Hampton Oil Corporation v. C. I. R., 
C.C.A., 65 F.2d 456. 

28. U.S.—-Vinton Petroleum Co. of 
Texas v. C. I. R., C.C.A.Tex., 71 
F.2d 420, certiorari denied 55 S.Ct. 
118, 293 U.S. 601, 79 L.Ed. 694, re¬ 
hearing granted 55 S.Ct. 238, re¬ 
hearing denied 55 S.Ct. 239, 293 U. 
S. 633, 79 L.Ed. 717. 

Permanent improvement 
A producing oil well is a “perma¬ 
nent improvement” for income tax 
purposes, notwithstanding its useful 
life is limited, so that the cost of de¬ 
velopment is recoverable by deple¬ 
tion and not as an expense.—F. H. E. 
• Oil Co. V. C. I. R., C.C.A.Tex., 147 


F.2d 1002, rehearing denied 149 F.2d 
238 and 150 F.2d 857. 

29. U.S.—Choate v. C. I. R.. 65 S.Ct. 
469, 324 U.S. 1, 89 L.Ed. 653—U. 
S. V. Dakota-Montana Oil Co., 53 S. 
Ct. 435, 288 US. 459, 77 L.Ed. 893 
—Hogan V. C. I. R., C.C.A.Tex„ 
141 F.2d 92, certiorari denied 65 
set. 36, 323 U.S. 710, 89 L.Ed 571 
—Burnet v. Petroleum Exploration, 
C.C.A, 61 F.2d 273, affirmed 53 S. 
Ct. 439, 288 U.S. 467, 77 L.Ed. 898. 

30. U.S.—Brea Cannon Oil Co. v. C. 
I. R., C.C.A., 77 P.2d 67, certiorari 
denied 56 S.Ct. 120, 296 U.S. 604, 80 
LEd. 428. 

31. U.S.—C. I. R., v. I. A. O’Shaugh- 
nessy, Inc., C.C.A., 124 F.2d 33. 

Apportionment between beneficiaries 
and trust see infra § 366 a. 

32. U.S.—C. I. R. V. I. A. O’Shaugh- 
nessy, Inc., supra. 

33. U.S—C. I. R. V. P. H. E. Oil Co., 
C.C.A.Tex, 102 F.2d 596, affirmed 
F. H. E. Oil Co. V. Helvering, 60 S. 
Ct. 26, 308 U.S. 104, 84 L.Ed. 109. 

Discovery depletion. 

Allowance for discovery depletion 
cannot exceed half of net income 
from mineral producing property.— 
Houston Production Co. v. U. S., D. 
C.Tex., 4 P.Supp. 715. 

34. U.S.—^Helvering v, Bandini Pe¬ 

troleum Co.. 60 S.Ct. 133, 308 U.S. 
512, 84 L.Ed. 101—^Helvering v. 

Wilshire Annex Oil Co., 60 S.Ct. 
133, 308 U.S. 512, 84 L.Ed. 101—F. 
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H. E. Oil Co. V. Helvering, 60 S.Ct. 
26, 308 U.S. 104, 84 L.Ed. 109— 
Helvering v. Wilshire Oil Co., 60 S. 
Ct. 18, 308 U.S. 90, 84 L.Ed. 101, re¬ 
hearing denied 60 S.Ct. 292, 308 U. 
S. 638, 84 L.Ed. 530—C. I. R. v. 
Crews, C.C.A., 108 P.2d 712. 

Prior rule 

However, it was held by the cir¬ 
cuit court of appeals that under the 
Revenue Act of 1926, prior to the 
adoption of the treasury regulation 
requiring development cost to be de¬ 
ducted from gross income to ascer¬ 
tain “net income,” that the words 
“net income” were synonymous with 
the words “operating profit,” so that 
development cost did not have to be 
deducted.—^Ambassador Petroleum 
Co. V. C. I. R., C.C.A., 81 F.2d 474. 

35. U.S.—Champlin v. C. I. R., C. 
C.A., 78 F.2d 905. 

36. U.S.—C. I. R. V. Rowan Drill¬ 
ing Co., C.C.ATex, 130 P.2d 62— 
Crews V. C, I. R., C.C.A., 89 P.2d 
412. 

Election of taxpayer to adopt per¬ 
centage or cost basis of depletion 
see supra § 361. 

37. U.S.—Crews v. C. I. R., supra. 
Aggregate amount 

Taxpayer was entitled to deple¬ 
tion allowance of twenty-seven and 
one half per cent of aggregate 
amount of sum discharged of obliga¬ 
tion to indemnify bank as escrow 
agent against claim of assignee of 
oil lease executed by them, cash bo- 
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seven and one-lialf per cent allowed is a fixed fac¬ 
tor, not to be increased or lessened by asserted eq- 
uities.^s The term ^'gross income from the prop¬ 
erty’’ is used in its natural sense,and includes 
only the income from oil and gas,^^ to the extent 
of the taxpayer’s share therein,excluding amounts 
never actually or constructively received by him.'^^ 
The requirement of apportionment of a single al¬ 
lowance between lessor and lessee, and the respec¬ 
tive interests on which each may compute deple¬ 
tion, are considered infra § 366 c (2). 

The statute does not base the percentage on mar¬ 
ket value of the oil produced, and the “gross in¬ 
come” may be more or less than the market value 
according to the bearing of particular contracts.^^ 
However, where the oil and gas are not sold on the 
property but are manufactured or converted into a 
refined product, the gross income is assumed to be 
the market or field price of the oil and gas before 


its conversion.^^ So, in the case of production of 
natural gas, the allowance for depletion is based 
on the gross value of the gas only at the mouth 
of the wells and not when distributed to consum¬ 
ers.'^^ 

The word “property” within the statute author¬ 
izing percentage depletion means generally each 
separate tract, if operated by the owner, or each 
separate lease if leases are made to one party, so 
that the percentage is applied to the income from 
each separately and not to the aggregate income.^® 
Depletion should not be measured on an acreage 
basis.^’^ 

Cost or discovery basis of depletion. Notwith¬ 
standing the statutory authorization of other meth¬ 
ods for computing depletion, a taxpayer is general¬ 
ly entitled to claim a “reasonable allowance” based 
on the cost of the property,^^ and prior to the Reve- 


nus or advanced royalty paid them 
and production royalty received by 
them during: tax year or half of their 
net income from property according 
to which amount is lesser.—Crews v. 
C. I. R., supra. 

38. tr.S. —^Helvering v. Mountain 

Producers Corporation, 58 S.Ct, 623, 
303 U.S. 376, 82 L.Ed. 907. 

39- U S.—Helvering v. Mountain 

Producers Corporation, supra. 

40. U.S.—^Kirby Petroleum Co. v. C. 
L R., Tex., 66 S.Ct. 409—Helvering 
V. Mountain Producers Corporation, 
58 S.Ct. 623, 303 U.S. 376, S2 L.Ed. 
907—^Helvering v. Elbe Oil Land 
Development Co., 58 S.Ct. 621, 303 
U.S. 372, 82 L.Ed. 904, rehearing 
denied 58 S.Ct. 762, 303 U.S. 669, 
82 L.Ed. 521—Helvering v. Bank- 
hne Oil Co., 58 S.Ct. 616, 303 U.S. 
362, 82 L.Ed. 897—Helvering v. 

Twin Bell Oil Syndicate, 55 S.Ct. 
174, 293 U.S. 312, 79 L.Ed. 383— 
C- I. R. V. I. A. O’Shaughnessy, 
Inc., C.C.A., 124.F.2d 33—Ortiz Oil 
Co. V. C. I. R., C.C.A.Tex, 102 F.2d 
608, certiorari denied 60 S.Ct. 78, 
308 U.S, 566, 84 L.Ed. 475—Spald¬ 
ing V. U. S, D.C.CaL, 17 P.Supp. 
957, affirmed 97 F.2d 697, certiorari 
denied 59 S.Ct 147, 305 U.S. 644, 83 
L.Ed. 415, motion denied 59 S.Ct. 
228, 305 U.S. 571, 83 L.Ed. 360. 
Income from sale of property see in¬ 
fra § 366 e. 

Compromise of litigation 
The receipt of payments in com¬ 
promise of litigation dealing only in 
part with the extraction of oil and 
gas, pursuant to an agreement refer¬ 
ring to numerous factors not con¬ 
nected with the production of oil and 
gas, does not constitute such income 
as would warrant a depletion deduc¬ 
tion.—^Alphonzo B. Bell Corp. v. C. I. 
R., C.C.A.. 145 F.2d 157. 


41. U.S.—Ortiz Oil Co. v. C. I. R., 
C.C.A.Tex., 102 P.2d 508, certiorari 
denied 60 S.Ct 78, 308 U.S. 566, 84 
L.Ed. 475. 

Cash price received 
Where the holder of a lease sells 
all the oil produced to another who, 
as a part of the price, agrees to do 
the drilling and conduct all produc¬ 
tion operations, the gross income 
from the property with respect to the 
seller is the cash price received from 
the buyer, without adding thereto the 
expenses of production paid by the 
buyer.—^Helvering v. Mountain Pro¬ 
ducers Corporation, 58 S.Ct. 623, 303 
U.S. 376, 82 L.Ed. 907. 

42. U.S.—Crews v. C. I. R., C.C.A., 
89 F.2d 412. 

43- U.S.—^Helvering v. Mountain 
Producers Corporation, 58 S.Ct. 623, 
303 U.S. 376, 82 L.Ed. 907. 

44. U.S.—Brea Cannon Oil Co. v. C. 
I. R., C.C.A.. 77 F.2d 67, certiorari 
denied Brea Canon Oil Co. v. C. 
I. R., 56 S.Ct. 120, 296 U.S. 604, 80 
L.Ed. 428. 

Casinghead gas 

(1) Depletion allowance of oil 
company manufacturing on royalty 
basis casinghead gasoline and dry 
gas, in respect of wet gas, must be 
determined with reference to wet 
gas at the mouth of the well and not 
with reference to proceeds derived 
from sale of casinghead gasoline and 
dry gas.—Signal Gasoline Corpora¬ 
tion V. C. I. R., C.aA., 77 P.2d 728, 
certiorari denied 56 S.Ct. 383, 296 U. 
S. 657, SO L.Ed. 468—Brea Cannon 
Oil Co. V. C. I. R., C,C.A., 77 P.2d 67, 
certiorari denied 56 S.Ct. 120, 299 
U.S. 604, SO L.Bd. 428. 

(2) Process of arriving at market 
value of casinghead gas is a judicial 
process that requires that in weigh¬ 
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ing evidence credibility of witnesses 
should be considered and that there 
should be independent exercise of 
judgment as to value.—Bankline Oil 
Co. V. C. I. R., C.C.A., 90 P.2d 899. 
reversed in part on other grounds 58 
S.Ct. 616, 303 U.S. 362. 82 L.Ed. 897. 

45. U.S.—Greensboro Gas Co. v. C. 
I. R., C.C.A., 79 F.2d 701, certiorari 
denied 56 S.Ct. 172, 296 U.S. 639, 
80 L.Ed. 454—Consumers Natural 
Gas Co. V. C. I. R., C.C.A., 78 F.2d 
161, certiorari denied 56 S.Ct. 157, 
296 U.S. 634, 80 L.Ed. 451. 

46. U.S.—Crabb v. C. I- R., C.C.A.- 
Tex., 119 P.2d 772, reheard 121 F. 
2d 1015—Sneed v. C. I. R., G.C.A. 
Tex., 119 F.2d 767, rehearing de¬ 
nied 121 P.2d 725, certiorari denied 
Thompson v. Helvering, 62 S.Ct. 
297, 314 U.S. 686, 86 L.Ed. 549— 
Vinton Petroleum Co. of Texas v. 
C. I. R., C.C.A.Tex., 71 F.2d 420, 
certiorari denied 55 S.Ct. 118, 293 
U.S. 601, 79 L.Ed. 694, rehearing 
granted 55 S.Ct. 238, rehearing de¬ 
nied 55 S.Ct. 239, 293 U.S. 633, 79 L. 
Ed. 717. 

47. * U.S.—Driscoll V. C. I. R., C.C.A.. 
Tex., 147 F.2d 493. 

Surrender of portion of lease 

A treasury regulation providing for- 
restoration to income of depletion 
taken on a bonus payment when there- 
has been no production and the lease 
has been abandoned does.not apply 
with respect to a surrender of a por¬ 
tion of the total acreage leased.— 
Driscoll V. C. I. R., supra. 

48. U.S.—C. I. R. V. I. A. O’Shaugh¬ 
nessy, Inc., C.C.A., 124 F.2d 33. 

Price paid 

(1) Corporation purchasing oil# 
properties of anoth^er corporation for- 
cash, in a transaction not constitut¬ 
ing a consolidation, was entitled to* 
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nue Act of 1926, which substituted an arbitrary per¬ 
centage allowance for depletion, the taxpayer could 
compute depletion on the basis of the value of his 
capital investment at the date of discovery of oil, 
rather than at its original cost,provided there 
was a discovery by the taxpayer of the actual and 
physical presence of oil on his land.^O An allow¬ 
ance based on the cost of property represents sus¬ 
tained depletion for the taxable year and is not 
intended to make up for sustained but disallowed 
depletion in earlier years.^^ 

In determining for any taxable year the capital 
value, recoverable through depletion allow’ance, of 
property acquired before March 1, 1913, there 


should be deducted from the March 1, 1913, value, 
plus cost of subsequent acquisition of properties, 
the amount of depletion actually sustained in earlier 
yearsA^ In the case of property acquired by gift 
or transfer in trust, the base is the fair market 
value of the property at the date of acquisitionA^ 
If a lessee elects to take cost depletion, the bonuses 
or advance royalties paid the lessor should be in¬ 
cluded in the baseA^ With respect to a lessor’s 
claim for depletion, a bonus payment has been held 
a return pro tanto of his capital investment in the 
oil, in anticipation of its extraction, resulting in a 
corresponding diminution in the unit depletion al¬ 
lowance on the royalty oil producedA^ 


depletion calculated on price paid, ra¬ 
ther than orig-inal cost, although 
transfer was accomplished by trans¬ 
fer of stock.—Prairie Oil & Gas Co. 
V. Hotter, C.C.A.Kan., 66 P.2d 309. 

(2) "Where developer of oil and 
gas lease incorporated a company 
and transferred lease to it taking in 
consideration therefor all of the 
stock of the company except four 
<iualifying shares, in determining 
basis to be used in computing deduc¬ 
tion for depletion allowances to the 
company on the lease, the value of 
the lease exchanged for the stock 
was to be considered in fixing the val¬ 
ue of the stock; the board of tax 
appeals properly took into consider¬ 
ation the pending litigation in evalu¬ 
ating the lease.—Champlin Refining 
Co. V. C. I. R.. C.C.A., 123 P.2d 202. 
Value of services 

Where taxpayer engaged in busi¬ 
ness of drilling of oil wells for oth¬ 
ers for hire renders drilling serv¬ 
ices in consideration of a capital as¬ 
set, those services constitute the 
^‘purchase price"' incident to the in¬ 
vestment, and comprise a cost base 
as to which depletion deductions are 
allowable in computing taxable in¬ 
come,—C. I. R. V. Rowan Drilling Co,, 
C.C.A.Tex., 130 F.2d 62. 

Expenditure for title settlement 

In computing income tax on bon¬ 
uses and royalties from oil and gas 
lease, no part of expenditure made in 
settlement of title controversy could 
be included in capital investment to 
be returned as depletion where mar¬ 
ket value of oil rights was base used 
and not cost, and where expenditure 
was in settlement of controversy ex¬ 
tending over other lands besides 
those involved in tax case, and no 
evidence on which to make apportion¬ 
ment was presented.—^Pink v. C. I. 
R, C.C.A.Okl., 76 P.2d 336. 

49. U.S.—^Helvering v. Twin Bell Oil 

Syndicate, 65 S.Ct. 174, 293 U.S. 

312, 79 L.Ed. 383. 

‘"The earlier acts provided that de¬ 
pletion should be allowed on the 


basis of cost unless the taxpayer 
was the discoverer of the well upon 
an unproven tract, in which case 
the basis was the 'value of the prop¬ 
erty’ at the time of the discovery 
or within 30 days thereafter . . 

But the ‘discovery value’ provision 
was eliminated from the act of 1926 
. . . and the taxpayer was per¬ 

mitted to calculate depletion on the 
basis of cost alone ... or else 
to deduct an arbitrary allowance, 
fixed by the statute, without refer¬ 
ence to cost or discovery value, at 
twenty-seven and one half per cent 
of gross income from the well.”— 
U. S. V. Dakota-Montana Oil Co., 53 
S.Ct, 435, 436, 288 U.S. 459, 77 U. 
Ed. 893. 

•Corporate transferee 

The discovery value of property 
as the base could not be adopted by 
a corporation to which a partner¬ 
ship had transferred oil and gas 
leases discovered by it.—Darby- 
Lynde Co. v. C. I. R., C.C.A., 51 F.2d 
32. 

50. U.S.—Ryan v. Alexander, C.C.A. 
Okl,, 118 F.2d 744, certiorari denied 
62 S.Ct. 72, 314 U.S. 622, 86 L.Ed. 
500—Security-First Nat. Bank of 
Los Angeles v. Welch, C.C.A.Cal., 
92 F.2d 357, certiorari denied 58 
S.Ct. 526, 303 U.S. 638, 82 L.Ed. 
1098. 

Probability of oil 

Where discovery well relied on by 
taxpayer as basis for depletion al¬ 
lowance on oil or gas well income 
was beyond taxpayer’s boundary 
lines so that it did not disclose ac¬ 
tual or physical presence of oil on 
his land, but merely indicated proba¬ 
bility of its presence, discovery re¬ 
lied on did not entitle taxpayer to 
depletion allowance or to a refund 
predicated thereon.—^Ryan v. Alex¬ 
ander, C.C.A.Okl., 118 F.2d 744, certio¬ 
rari denied 62 S.Ct. 72, 314 U.S. 622, 
86 L.Ed. 600—Security-First Nat. 
Bank of Los Angeles v. Welch, C.C.A. 
Cal., 92 F.2cl 357, certiorari denied 68 
S.Ct. 526, 303 U.S. 638, 82 L.Ed. 1098. 
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51. U.S.—Burnet v. Thompson Oil & 
Gas Co., 51 set. 418, 283 U.S. 301, 
75 L.Ed. 1049—Murphy Oil Co. v. 
Burnet, C.C.A., 55 F.2d 17, affirmed 
53 S.Ct. 161, 287 U.S. 299, 77 L.Ed. 
318. 

52. U.S.—Burnet v. Thompson Oil & 
Gas Co., 51 S.Ct. 418, 283 U.S. 301, 
75 L.Ed. 1049—Murphy Oil Co. v. 
Burnet, C.C.A., 55 F.2d 17, affirmed 
63 S.Ct. 161, 287 U.S. 299, 77 L.Ed. 
318. 

53. U.S.—Security-First Nat. Bank 
of Los Angeles v. Welch, C.C.A. 
Cal., 92 F.2d 357, certiorari denied 
58 S.Ct. 526, 303 U.S. 638, 82 Ij.Ed. 
1098—Lucas v. Daniel, C.C.A.Tex., 
45 F.2d 58. 

54. U.S.—Sunray Oil Co. v. C. I. R., 
C.C.A, 147 F.2d 962, certiorari de¬ 
nied 65 S.Ct. 1201. 

55. U.S.—^Palmer v. Bender, La., 53 
S.Ct. 225, 287 U.S. 551, 77 L.Ed. 
489. 

Manner of computation. 

(1) In computing depletion, it is 
proper to estimate the oil in the 
ground to arrive at the actual amount 
of depletion of the capital invest¬ 
ment for each barrel of oil extracted 
during the taxable years, if there 
had been no bonus payments. The 
amount of the bonus is then divided 
by the total barrels in the ground, 
and the result represents the amount 
to be deducted from the depletion 
allowance per barrel of royalty oil 
which would otherwise have been 
made for the taxable years.—Mur¬ 
phy Oil Co. V. Burnet, 53 S.Ct. 161, 
287 U.S, 299, 77 L.Ed. 318. 

(2) That part of bonus which bore 
same ratio to base value of property 
as bonus bore to sum of bonus and 
estimated royalties was properly ap¬ 
portioned to depletion allowance.— 
Fink V. C. I. R., C.C.A.Okl., 76 F.2d 
335. 
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§ 363. Patents, Copyrights, Trade-Marks, 
and Trade-Names 

Patents, patent licenses, and copyrights, which have 

a value, generally are subject to a reasonable allowance 
for depreciation or obsolescence if used in the taxpayer’s 
trade or business, and such depreciation is computed on 
the basis of cost, or market value as of March 1, 1913, 
spread over the life of the patent; but no deduction is 
allowed for obsolescence in trade-marks, trade-brands 
or trade-names not having the attributes of depreciable 
property. 

Under the provisions of the Internal Revenue 
Code, 26 U.S.C.A. § 23 (1), and similar statutes, 
permitting a reasonable allowance for the exhaus¬ 
tion and wear and tear of property used in the 
trade or business, patents are exhaustable assets 
subject to depreciation^^ arising from loss of value 


, after the expiration of the time of the monopoly, 

I and they are also subject to obsolescence resulting 
; from loss of commercial usefulness and public ac- 

i ceptance apart from technical utility.^^ 

! 

1 To be entitled to an allowance for depreciation,. 

the patents must be used in the taxpayer’s trade or 
I business, in the sense of being directly employed in 
carrying on such trade or business,^® and they must 
have a value on which depreciation may be calcu- 
iated.^® The depreciation base ordinarily is the 
cost of the patent to the taxpayer,®^ or its fair 
market value as of March 1, 1913, in the case of 
patents acquired prior to that date,^^ and all rele¬ 
vant factors must be considered in fixing such cost 
or value.®3 


56. XJ.S.—Legg'ett & Platt Spring 
Bed -Co. V. Crooks, D.C.Mo., 34 F. 
2d 492—Elrod Slug Casting Mach. 
Co. V. O’Malley, D.C.Neb., *57 F. 
Supp. 915. 

Pending* application 

Invention for which patent appli¬ 
cation was pending on March 1, 1913, 
was “property,” so that taxpayer 
could use fair market value thereof 
for computing depreciation or ex¬ 
haustion.—C. 1. R. V. Stephens- 
Adamson Mfg. Co., C.C.A., '51 F.2d 
6S1. 

57. U.S.—Hazeltine Corporation v. 
C. I. R., C.C.A., 89 F.2d 513. 

Iioss of public favor 

A patent which discloses a useful 
invention which is capable of pro¬ 
ducing the results claimed for it is 
not exhausted merely because some 
other more convenient device has 
taken its place in the public favor.— 
Hazeltine Corporation v. C. I. R., su¬ 
pra. 

58. U.S.—^Hazeltine Corporation v. 
C. I. R., supra. 

59. U.S.—Buckwalter v. C. 1. R., C. 
C.A., 61 F.2d 571. 

60. U.S.—^Leggett & Platt Spring 
Bed Co. V. Qrooks, D.C.Mo., M F.2d 
492. 

61. U.S.—^Hazeltine Corporation v. 
C. 1. R., -aC-A., 89 F.2d 513. 

Cost to transferor 

(1) Where patents are transferred 
to taxpayer corporation in exchange 
for stock, transaction must be 
viewed as a whole in determining 
whether transferor retained control 
of taxpayer so as to make the base 
the cost to it of the patents or 
whether the cost to taxpayer is the 
base.—Hazeltine Corporation v. C. I. 
R., supra. 

(2) On transfer of patents in 
transactions amounting to reorgani¬ 
zation, in which substantially the 
same persons retained control, al¬ 
lowance to taxpayer is based on cost 
of patent to transferor rather than 


value at time of transfer.—Lyon, 
Inc., V. C. 1. R., C.aA., 127 F.2d 210. 

(3) WTiere interest or control did 
not remain in same persons after re¬ 
organization in 'which patents were 
transferred to new corporation, de¬ 
preciation is to be computed on ba¬ 
sis of cost to new corporation rather 
than cost to transferor.—^Republic 
Steel Corporation v. U. S., 40 F. 
Supp. 1017, 94 Ct.01. 476. 

Pnture patents 

Depreciation base of patent ac- 
Quired pursuant to agreement for 
transfer of stock for assignment of 
future applications for patents is 
value of stock.—Burnet v. National 
Electric Ticket Register Co., C.C.A., 
55 F.2d 587. 

62. U.S.—A. Schrader’s Son v. U. S., 

D.C.N.T., 43 F.2d 619, reversed on 
other grounds, C.C.A., 51 F.2d 

1038, certiorari denied 52 S.Ct. 37, 
284 U.S. 661, 76 L.Ed. 560. 

Pact that taxpayer paid nothing 
for invention acquired prior to 
March 1, 1913, which ripened into 
patent after that date, did not pre¬ 
vent allowance for exhaustion based 
on fair market value as of March 
1, 1913.—C. I. R. V. Stephens-Adam¬ 
son Mfg. Co., aC-A., 51 F.2d 681. 

Reorganization of corporation in 
another state without change of 
stockholders or officers did not re¬ 
quire that deduction for exhaustion 
of patent be based on cost at time of 
reorganization rather than March 1, 
1913,—H. Miller Industries Co, v. 
C. I. R., C.C.A., 61 F.2d 412. 

63. U.S.—B. F. Sturtevant Co. v. U. 
S., D.C.Mass., 18 F.Supp. 28, af¬ 
firmed, C.C.A., 0. S. V. B. F. Stur¬ 
tevant Co., 99 F.2d 72—Perfect 
Window Regulator Co. v. U. 'S., 66 
CtCl. 14'7. 

Particular matters considered 

(1) Matters which should be con¬ 
sidered include taxpayer’s ability, 
resources, and good will; value of 
applications on which patents were 
subsequently issued; value of ex- 
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elusive licenses, even though revoca¬ 
ble; but mere existence of infringe¬ 
ment suits does not destroy value 
where business is not interrupted by 
litigation, and evidence of other pat¬ 
ents does not affect value if not 
shown to have affected the business 
carried on.—B. F, Sturtevant Co. v. 
U. S., D.C.Mass., 18 F.Supp. 28, af¬ 
firmed, C.C.A., U. S. V. B. F. Sturte¬ 
vant Co., 99 F.2d 72. 

(2) Manufacturer was entitled to* 
value labor-saving machine on basis 
of savings comparatively ascer¬ 
tained.—^Westclox Co. V. U, S., Ct. 
CL, 37 F.2d 191. 

03) Fact that capital stock return 
of taxpayer claimed no value for 
patents does not establish that they 
were lacking in value.—Nachod & 
U. S. Signal Co, v. Helvering, C.C.A., 
74 F.2d 16*4—B. F. Sturtevant Co. v. 
U. S., supra. 

(4) Weight should be given to 
public recognition of patent and val¬ 
ue of manufacturing equipment for 
making patented devices as depend¬ 
ent on' value of patent.—Nachod & 
U. S. Signal Co. v. Helvering, supra. 

(5) In case of patents acquired 
in consideration of capital stock 
which had no established market 
value, to determine the fair and rea¬ 
sonable market value of such stock, 
it was necessary to take the value 
of the assets exchanged therefor,— 
Elrod Slug Casting Mach. Co. v. 
O'Malley, D.C.Neb., 57 F.Supp. 91*5. 

(6) Where parties to reorganiza¬ 
tion by which steel company trans¬ 
ferred all its assets, including cer¬ 
tain patents, to taxpayer’s subsidi¬ 
ary regarded the patents as the only 
intangible assets of steel company 
possessing any value, difference be¬ 
tween amount paid for assets and 
value of steel company’s tangible 
assets as shown on its books con¬ 
stituted the cost of patents to tax¬ 
payer’s subsidiary.—Republic Steel 
Corporation v. U. S., 40 F.Supp. 1017, 
94 CtCl. 476. 
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In the case of patents issued prior to March 1, 
1913, the allowance for depreciation is computed 
on the basis of the remaining life of the patents.®^ 
As to patents issued subsequent to March 1, 1913, 
the allowance begins from the date of the patent,®^ 
and is spread over seventeen years, the legal life 
of the patent,^® or, where acquired from another, is 
distributed over the remaining life of the patent 
from the date acquired.^'^ No deduction may be 
claimed after a patent has expired by limitation.^S 

The sundry costs of promotion and exploitation 
of patents have been considered “capital expendi¬ 
tures,” properly amortizable over the life of the 
patents,®® but a similar deduction may not be made 
with respect to the expense of litigation concern¬ 
ing patent claims and the cost of settlement of such 
litigationA® A deduction may be claimed for ex¬ 
haustion or depreciation of a license to use a pat¬ 
ent,if it is established that the license was ac¬ 
quired by the expenditure of capital cost either in 
cash or in stockJ^ 

Copyrights are, as a general rule, subject to de¬ 
preciation and may be charged off under the same 
procedure as patents, taking the term of the copy¬ 
right into consideration.'^® However, the copy¬ 
right of a system, plan or idea, having value only 
in its application, is not “property” subject to de¬ 
preciation,74 and the grant of exclusive motion pic¬ 


ture rights to copyright or literary property is not 
“property used in trade or business of a character 
subject to an allowance for depreciation.”75 

Trade-viarks and trade-names. No deduction may 
be allowed for obsolescence in trade-marks, trade- 
brands, or trade-names which are related to good 
will, which has not the attributes of depreciable 
property. 7® 

§ 364. Timber 

A reasonable allowance may be claimed for depletion 
of timber felled and counted during the taxable year 
based on the cost or March 1, 1913 value, If acquired prior 
to that date, whichever is greater, or the market value 
at the date of acquisition of property received as a gift. 

Under the provisions of the Internal Revenue 
Code, 26 U.S.C.A. § 23 (m), and similar statutes, a 
reasonable allowance may be claimed for depletion 
of timber, according to the peculiar conditions in 
each case.77 The depletion of timber which maj 
be claimed is the amount felled and counted, not 
the amount actually used in manufacturing opera¬ 
tions during the taxable year,7® and no depletion 
or exhaustion may be claimed with respect to a loss 
of timber occasioned by storm, insects, and 
worms.79 The basis for determining depletion is 
the cost of the property or its fair market value on 
March 1, 1913, if acquired prior to that date, which¬ 
ever is greater,®® or, in the case of a gift, the fair 


64. U.S.—Hyatt Roller Bearing Co. 
V. U. S., €t.Cl., 43 F.2d 1008. 

65. U.S.—Hyatt Roller Bearing Co. 
V. U. S., supra. 

66. U.S.—Standard Oil Co. v. C, I. 

R. , C.C.A., 129 F.2d 363, certiorari 
denied 63 S Ct. 261, 317 U.S. 688, 
87 L.Ed. '551, rehearing denied 63 

S. Ct. 1333, '319 U.S. 7S4, 87 L.Ed. 
1727—Leggett & Platt Spring Bed 
Co. V. Crooks, D.C.Mo., 34 F.2d 492 
—B. P. Sturtevant Co. v. U. S., D. 
C.Mass., 18 F.Supp. 28, affirmed, C. 
C.A., U- S. V. B. F. Sturtevant Co., 
99 P.2d 72. 

In the case of a group of patents 

consisting of a principal patent and 
others supplementary thereto, a de¬ 
preciation allowance may be made 
over the expected life of the princi¬ 
pal patent.—Hazeltine Corporation v. 
C. I. R., C.C.A., 89 P.2d '51'3. 

Hew basis for prior years 
In proceeding involving proper ba¬ 
sis for calculation of depreciation of 
a patent in computing income taxes 
for 1930, taxpayer was rn no position 
to claim the beneflts of a new basis 
,for calculating depreciation for 
years 1918 to 1929, inclusive.—Stand¬ 
ard Oil Co. V. C. I. R., CC.A., 129 P. 
2d 36 3, certiorari denied 63 S.Ct. 261, 
317 U.S. 688, 87 L.Ed. 551, rehearing 


denied 63 S.Ct. 1'323, 319 U.S. 784, 87 
L.Ed. 1727. 

67. U.S.—Hyatt Roller Bearing Co. 
V. U. S., CtCl., 43 P.2d 1008. 

68. U.S.—^Leggett & Platt Spring 
Bed Co. V. Crooks, D.C.Mo., '34 F.2d 
492. 

69. U.S.—Ward v. U. S., D.C.Mass., 
32 F.Supp. 743. 

70. U.S.—^^Vard v. U. S., supra. 

71. U.S.—International Curtis Ma¬ 
rine Turbine Co. v. U. S., 63 Ct.Cl. 
597, petition dismissed, Ct.Cl., 56 
P.2d 708. 

72. D.C,—Cement Gun Co. v. C. I. 
R., 36 P.2d 107, 59 App.D.C. 121. 

73. U.S.—Taylor v. C. I. R., C.C.A., 
51 P.2d 915, certiorari denied 52 S. 
Ct. 265, 284 U.S. 689, 76 L.Ed. 581. 

74. U.S.—Taylor v. C. I. R., supra 

75. U.S.—Goldsmith v. C. I. R., C.C. 
A., 143 F.2d 466, certiorari denied 
65 S.Ct. 135, '323 U.S. 774, 89 L.Ed. 
619. 

76. U.S.—Renziehausen v. C. I. R., 
CC.A., 31 F.2d 675, certiorari de¬ 
nied Renziehausen v. Lucas, 50 S. 
Ct. 17, 280 U.S. m9, 74 L.Ed, 600, 
affirmed '50 S.Ct. 156, 2i80 U.S. 387, 
74 L.Ed. 501. 

77. U.S.—Rust-Owne Lumber Co. v. 
C. I. R., C.C.A., *74 F.2d 18. 
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78. U.S.—Gould Paper Co. v. C. I. 
R., O.C.A., 72 P.2d 698. 

Inventory adjustment 
When timber cut by taxpayer, car¬ 
rying only timber it used into its in¬ 
ventories, is taken as deductible de¬ 
pletion, inventories should be adjust¬ 
ed accordingly.—Gould Paper Co. v. 
C. I. R., supra 

79. U.S.—Pioneer Cooperage Co. v. 
C. I. R. aC.A., 53 P.2d 4'3, certio¬ 
rari denied Pioneer Cooperage Co. 
V. Burnet, 62 S.Ct. 204, 284 U.S. 
686, 76 L.Ed. 579. 

SO. U.S.—Carroll v. C. I. R., C.C.A. 

Tex., 70 P.2d 806. 
devaluation 

Where capital investment in tim¬ 
ber acquired before March 1, 1'913, 
was based on value as of that date, 
but actual 1913 reserve later proved 
greater than previously estimated, 
the timber should be revalued as of 
that time with no change in unit 
rate of depletion on timber subse¬ 
quently cut,—Rust-Owen Lumber 
Co. V. C. I. R., C.C.A., 74 F.2d 18. 
Exchange for stock 

Where lumber company’s timber 
was exchanged for corporate tax¬ 
payer’s stock, cost of timber to tax¬ 
payer and value of stock was the 
same for -purpose of determining de- 
i pletion deductions.—^Peavy-Byrnes 
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market value of tlie timber at tlie date of acquisi¬ 
tion*^^ 

§ 365. Persons Entitled 

a. In general 

b. Lessors and lessees 

c. Trustees and beneficiaries 

a. In General 

The depreciation allowance may be taken only by one 
who has a depreciable interest in the property. The al¬ 
lowance is not confined to the owner of the property, 
hov/ever, and may be taken, for example, by a life 
tenant. 

Only a taxpayer who has a depreciable interest in 
property may take the deduction for depreciation^^ 
and that interest must be in existence in the taxable 
period.^^ The allowance for depreciation and de¬ 
pletion is deductible by the one who has made the 
investment of capital which is to be recovered 
through the allowance, and whose capital is shrink¬ 
ing at the time of the allowance.^^ While more 
often he who is both owner and user bears the 
burden of wear and exhaustion of business property 
in the nature of capital,nevertheless, in some 
cases, one who is not the owner may bear the bur¬ 
den of exhaustion of capital investment.^® In the 


case of real property, depreciation and depletion al¬ 
lowances are not confined to the owner of the fee;^*^ 
depletion allowances, for example, may be taken hy 
those who have a property right or interest in the 
substance depleted.®^ 

Life tenants and renmitidermen. Under the In¬ 
ternal Revenue Code, 26 U.S.C.A. § 23 (Q, and sim¬ 
ilar statutes, in the case of property held by one 
person for life with remainder to another, the de¬ 
duction for depreciation is computed as if the life 
tenant were the absolute owner of the property and 
is allowed to the life tenant.^^ Under earlier acts,, 
the right of a life tenant to take deductions for de¬ 
preciation was somewhat more limited.®® 

b. Lessors and Lessees 

(1) Lessors 

(2) Lessees 

(1) Lessors 

A deduction for depreciation ordinarily may be taken 
by a lessor unless by the terms of the lease the lessee is 
obligated to return the property in as good condition as 
when received and make payment, if necessary, for ex¬ 
haustion, wear and tear, and obsolescence. 

A lessor, in a proper case, may take a deduction 
for depreciation but a lessor who has no capital 


Lumber Co. v. C. 1. R., C.C.A.L(a., 69 
F.2d 712. 

Prior contract 

Cost did not include amount paid 
as liauidated damages on prior con¬ 
tract for timber rights.—Lamm 
Lumber Co. v. C. I. R, C.C.A., 133 R 
2d 433. 

Profit-sliailng contract 

Profit-sharing contract between 
timber owner and corporation was 
not closed transaction when entered 
into, with realized profit thereon, so 
as to authorize use of value of con¬ 
tract, rather than March, 1913, cost 
value, as basis for determining de¬ 
pletion, particularly where parties 
were estopped from so doing by .pri¬ 
or returns.—Edward G. Swartz, Inc., 
V. C. I. R, C.C.A.La., 69 P.2d 633. 

81. IT. S.—Carroll v. €. I. R, CC.A. 
Tex., 70 F.2d 806. 

82. U.S.—Keisinger v. Q. I. R, C.C. 
A., 144 F.2d 47-0. 

83. U.S.—Reisinger v. C. R, su¬ 
pra. 

84. U.S.—Friend v. C. I. R., C.C.A., 
119 F.2d 959, certiorari denied 62' 
S.Ct. 136, 314 U.S. 673, 86 L.Ed. ' 
538—Pugh V. C. I. R, C.'C.A., 49 
P.2d 76, certiorari denied Pugh v. 
Burnet, 52 S.Ct 22, 284 U.S. 642, 
76 L.Ed. 546—Cogar v, O. I. R., C. 
C.A., 44 F.2d 554, rehearing denied 
'51 F.2d 501. 

85. U.S.—^Helvering v. P. & R Laz¬ 


arus Co., 60 S.Ct 209, 308 U.S. 
252, 84 L.Ed. 226. 

86. U.S.—^Helvering v. P. & R. Laz¬ 
arus & Co., supra. 

87. U.S.—C. I. R. V. Molter, C.C.A., 
60 P.2d 498—Cogar v. C. I. R., C.C. 
A., 44 P.2d *554, rehearing denied 
51 F.2d 501—Smith v. U. S., D.C. 
W.Va., 17 F.Supp. 353. 

SS. U.S,—C. I. R. V. Molter, C.C.A., 
60 F.2d 498. 

89. U.S.—Rose v. Grant, D.C.Ga., 39 
F.2d 338, certiorari dismissed 51 
S.Ct 341, 283 U.S. 867, 75 L.Ed. 
1471. 

90. Revenue Acts of 1918 and 1921 

(1) A life tenant entitled to the 
income for property ordinarily could 
not take a deduction for deprecia¬ 
tion thereon, it being considered that 
the capital loss suffered through de¬ 
preciation fell on the reversioners 
or remaindermen, and not on the life 
tenant 

U.S.—Kaufmann v. C. L R, C.C.A., 
44 P.2d 144—Codman v. Miles, C. 
C.A.Md., 28 P.2d 823, certiorari de¬ 
nied 49 S.Ct 179, 278 U.S. 73 
L.Ed. 564. 

D.'C.—-Whitcomb v. Blair, 25 P.2d 
528, 58 App.B.C. 104. 

(2) This result obtained even 
though the life tenant also had the 
right to consume or dispose of the 
principal.—^Kaufmann v. C. I. R., su¬ 
pra. 

(3) However, the taxpayer could 
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take depreciation on property in 
which he had a life estate, even one 
pur auter vie, where he used the 
property in his trade or business.— 
Rose V. Grant, C.C.A.Ga., 39 F.2d 
S3S, certiorari granted Rose v- 
Grant, 51 S.Ct* 28, 282 U.S. 821, cer¬ 
tiorari dismissed 51 S.Ct. 341, 283 U. 
S. 867, '75 L.Ed. 1471—Huber v. U. 
S., Ct,Cl., 16 F.Supp. 773. 

(4) Further, a life tenant could 
take an allowance for depreciation 
on capital improvements made by 
him on the property in which he held 
his life estate.—Grant v. Rose, D.C. 
Ga., 32 F.2d 812, affirmed, O.C.A., 
Rose V. Grant, 39 F.2d 3'38, certiorari 
granted ‘51 'S.Ct. 28, 282 U.S. 821, 75 
L.Ed. 733, certiorari dismissed 51 
S.Ct. 341, 283 U.S. 867, 75 L.Ed. 1471. 
Revenue Act of 1926 
Under the Revenue Act of 1926 § 
214 (a) (8), in the case of improved 
real estate held by one person for 
life with remainder to another per¬ 
son, the deduction was equitably ap- 
portionable between the life tenant 
and remainderman; and it was held 
under this statute that a deduction 
for depreciation could be taken by 
an equitable life tenant, as well as 
by a legal life tenant.—Chisolm v. 
U. S., CtCl., 19 F.Supp. 274. 

91. U.S.—Helvering v. Terminal R. 
Ass'n of St. Louis, C.C.A., 89 F.2d 
•739. 

Inipro*vemeiits made by lessee 
WTiere a lessee’s term is cut short, 
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investment in the leased property cannot take a de¬ 
duction for depreciation thereon merely on the 
ground that no one else is able to take the deduc¬ 
tion.^^ 

A lessor is not entitled to an allowance for de¬ 
preciation of the leased property where the lessee is 
obligated to repair, maintain, and replace the prop¬ 
erty and to turn over property of equal value at 
the termination of the lease.^^ This rule has no ap¬ 
plication, however, where the particular lease, prop¬ 
erly construed, does not obligate the lessee to return 
the property in as good condition as when received 
or to pay a reasonable allowance for its exhaustion, 
wear and tear, and obsolescence.^^ In this connec¬ 
tion, the mere obligation on the part of a lessee to 
make repairs and renewals does not deprive the les¬ 
sor of deductions for depreciation, including obso¬ 
lescence, in the absence of further provision in the 
lease whereby the lessee is obligated to pay the 
lessor at the termination of the lease for any losses 
suffered through depreciation or to return property 


of the same value as originally leased and a les¬ 
see’s obligation to repair and replace all or any 
part of the premises whenever necessary is not 
equivalent to agreeing that property of the same 
value as originall}?- leased will be surrendered to the- 
lessor at the termination of the lease.^® 

(2) Lessees 

A lessee may take a deduction for depreciation on im-^ 
provements or other assets representing a capital in¬ 
vestment to him. 

Where a lessee using property in a trade or busi¬ 
ness must incur the loss resulting from depreciation 
of capital he has invested, he is entitled to the stat¬ 
utory deduction.^'^ On the other hand, a lessee can¬ 
not deduct depreciation on property into which none 
of his capital has gone or as to which he suffers 
no loss of invested capital.9S Where a lessee makes 
a capital investment in the form of improvements 
on the leased property, he and those claiming 
through him may take depreciation on such struc¬ 
tures;^^ but if he loses his capital investment in 


and improvements made by bim 
come into possession of the lessor 
who thereby realizes a g’ain, the les¬ 
sor may depreciate the value of the 
improvements out of the subsequent 
rentals.—Bonwit Teller, Inc., v. C. I. 
R., C.C.A., 1'36 F.2d 978, certiorari de¬ 
nied 64 S.Ct, 261, 320 U.S. 794, 88 L. 
Ed. 478. 

92. U.S.—Reising:er v. C. I. R., O.C. 
A., 144 F.2d 47o- 

93. U.S.—^Terre Haute Electric Co. 
V. C. I. R., O.C,A., 96 P.2d ’383— 
Atlantic Coast Line R. Co. v, C. I. 

R. , C.C.A., 81 F.2d 309, certiorari 
denied 56 S.Ct 676, 298 U.S. 6‘56, 
80 L.Ed. 1382, rehearing: denied 56 

S. Ct 833, 298 U.S. 691, SO L.Ed. 
1409—Carolina, C. & O. Ry. v. C 
I. R., C.C.A., 81 F.2d 309, certiorari 
denied 56 S.Ct 676, 298 U.S. 5-56, 
80 L.Ed. 1382, rehearing- denied 56 
S.Ct S>33. 298 U.S. 692, 80 L.Ed. 
1409—Georgia Ry. & Electric Co, 
V. C. I. R., C.C.A., 77 F.2d 897, cer¬ 
tiorari denied 56 S.Ct 117, 296 U. 
S. 601, 80 L.Ed. 426—C. I. R. v. 
Terre Haute Electric Co., C.C.A., 
'67 P.2d 697, certiorari denied Terre 
Haute Electric Co. v. Helvering, 64 
S.Ct 629, two cases, 292 U.S. 624, 
78 L.Ed. 1479. 

94 . U.S.—Gulf, M. & N. R. Co. v. 
C. I. R., C.C.A.Ala., 83 F.2d 788, 
certiorari denied 67 S.Ct 3'8, 2*99 U. 
S. 574, 81 L.Ed. 423. 

95 . U.S.—^Alaska Realty Co. v, C. I. 
R., C.C.A., 141 F.2d 675, 153 A.L.R. 
■901—^Helvering v. Terminal R. 
Ass'n of St. Louis, C.C.A., 89 F. 
2d 739. 

06. U.S,—Alaska Realty Vo, y, C. I. 


R., CC.A., 141 P.2d 675, 153 A.L. 

R. 901. 

Beason for rule 

The requirement to replace when¬ 
ever necessary does not mean to re¬ 
place whenever necessary to save 
the lessor from loss arising out of 
exhaustion, wear and tear, and ob¬ 
solescence, but rather to replace 
when necessary for the use of the 
premises in the operation and con¬ 
duct of the business.—^AJaska Realty 
Co. v. C. I. R., supra. 

97. U.S.—Helvering v. F. & R. Laz¬ 
arus & Co., 60 S.Ct 209, 308 U.S. ^ 
252, 84 L.Ed. 226. 

9S. U.S.—^Weiss v. Wiener, Ohio, 49 

S. Ct 337, 279 U.S. 'S'SS. 73 L.Ed. 

720—Atlantic Coast Line R. Co. v. 
C. I. R., C.C.A., 81 P.2d ’309, cer¬ 
tiorari denied <56 S.Ct. 676, 298 U. 
S. 6‘56, 80 L.Ed. 1382, rehearing de¬ 
nied 56 S.Ct 833, 298 U.S. 691, 80 
L.Ed. 1409—Carolina, G. & O. Ry. 
V. C. 1. R., C.C.A., 81 F.2d 309, cer¬ 
tiorari denied 56 S.Ct. 676, 298 U.S. 
'556, '80 L.Ed. 1382, rehearing de¬ 
nied 56 S.Ct 83'3, 298 U.S. 692, 80 
L.Ed. 1409—Tunnel R. R. of St 
Louis V. C. I. R., C.C.A., 61 F.2d 
16-6, certiorari denied 53 S.Ct. 39$, 
288 U.S. 604, 77 L.Ed, 979— 

Brevoort Hotel Co, v. Reinecke, C. 
C.A.I1L, 36 F,2d 51. 

D.C.—City Nat. Bank Bldg. Co. v. 
Helvering, 98 P.2d 216, 68 App.D.C. 
344—Belt Ry. Co. of Chicago v, C. 
I. R., 36 P,2d 541, 5*9 App.D.C. 137, 
certiorari denied Belt Ry. Co. of 
Chicago V. Lucas, 50 S.Ct. 348, 281 
U.S. 742, 74 L.Ed. 1165. 
leasehold 

(1) No deduction for depreciation 
on account of exhaustion may be 
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taken by a lessee on the value of a 
leasehold acquired without any capi¬ 
tal investment.—^Kaufmann & Baer 
Co. V. Heiner, D.C.Pa., 34 F.2d *698, 
affirmed, C.C.A., 58 F.2d 1082. 

(2) No deduction may be allowed’ 
for exhaustion of leaseholds where* 
it was not shown how long they had 
to run, the provisions thereof, or 
the amount invested therein.—Metro¬ 
politan Business College v. Blair, C. 
C.A., 24 F.2d 176. 

(3) The statute providing that the* 
basis of property acquired by be¬ 
quest, devise, or inheritance, or by 
decedent's estate from decedent, 
shall be the fair market value of 
such property at the time of ac¬ 
quisition cannot be construed ta 
place executors of the estate of de¬ 
cedent in the position of a purchas¬ 
er for a valuable consideration of a 
leasehold held by decedent and on 
which decedent would not have been 
entitled to any deduction for depre¬ 
ciation.—^Friend v. C. I. R., C C.A.> 
119 F.2d 959, certiorari denied 62 SU 
Ct. 136, 314 U.S. 673, 86 L.Ed. '538.- 

99. U.S.—Cogar v. C. I. R., C.C.A.,. 

44 F.2d '554, rehearing denied 51 

F.2d 501. 

The reason a tenant is allowed to* 
depreciate improvements he has- 
made is that when his lease expires 
he loses what he has contributed to* 
the term of the lease, and the im¬ 
provements are for him a wasting 
asset, even though they have a use¬ 
ful life beyond the limits of the 
term of the lease.—^Bonwit Teller, 
Inc. V. C. I. R., C.C.A., 136 F.2d 978, 
certiorari denied 64 S.Ct. 261, '320 U. 
S. 794, 88 L-Ed. 478. 
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the improvements through surrender of the lease, 
he also loses his correlative right to deduct depreci¬ 
ation on them.i Where a taxpayer deeded realty 
to a trustee and received a lease from the trustee 
in return, but the transaction was in fact a loan 
rather than a sale, it was held that the taxpayer 
was entitled to a deduction for depreciation on the 
buildings located on the leased property.^ 

c. Trustees and Beneficiaries 

The deduction for depreciation is apportionable be¬ 
tween the trustee and beneficiary in accordance with the 
trust instrument, or in the absence of applicable provi¬ 
sion therein, on the basis of the trust income allocable 
to each. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 23 (Z), and similar provisions, the allowable de¬ 
duction for depreciation in the case of property 
held in trust is to be apportioned between the in¬ 
come beneficiaries and the trustee in accordance 
with the pertinent provisions of the instrument cre¬ 
ating the trust, or, in the absence of such provi¬ 
sions, on the basis of the trust income allocable to 
each, the purpose of such statutes being to permit 
beneficiaries to take a depreciation deduction not 
previously allowed to them.3 Under such statute, 
where neither the trust instrument nor any state 
law requires the trustees to set up a depreciation 
reserve or to allocate depreciation, a beneficiary 
may take only his proportionate share of deprecia¬ 
tion, that is, the proportion of the total deprecia¬ 


tion of the trust property that his income from the 
trust bears to the entire trust income.^ Where it 
is the intention of the creator of the trust that the 
deduction for depreciation should be taken by the 
trustee in determining the net income distributable 
to the beneficiaries, the full allowance for depreci¬ 
ation is to be taken by the trustee and none by 
the beneficiaries.^ 

Under earlier revenue acts, a beneficiary entitled 
to receive the income from a trust without diminu¬ 
tion for depreciation of the corpus could not take 
a deduction for depreciation of the corpus,6 not¬ 
withstanding he was also one of the settlors and 
remaindermen of the trust.7 On the other hand, 
even under the earlier acts the beneficiary was en¬ 
titled to an allow^ance for depreciation if the trust, 
or a federal or state statute, provided for the de¬ 
duction by the trustee for depreciation from the 
amount otherwise payable to the beneficiary, or if a 
state court decision established the state law to be 
that a fund for the depreciation of the trust prop¬ 
erty should be deducted from the income. S 

§ 366. - Oil and Gas 

a. In general 

b. Interest in property. 

c. Lessors and lessees 

d. Stockholders 

e. Vendors and assignors 


1. U.S.—Bonwit Teller, Inc. v. C, I. 
R., supra. 

Surrender "by predecessor corpora¬ 
tion 

Where a new corporation organ¬ 
ized to conduct business of old cor¬ 
poration assumed all liabilities of 
the old corporation except a lease 
under which old corporation had 
made Improvements on leased prop¬ 
erty, and old corporation subse¬ 
quently made a new lease and sur¬ 
rendered old lease, the new corpo¬ 
ration was not entitled to deduction 
for depreciation based on improve¬ 
ments made by old corporation.— 
Bonwit Teller, Inc. v. C. I. R., su¬ 
pra. 

2. U.S.—^Helvering* v. Jf. & R. Laz¬ 
arus & Co., 60 S.Ct. 209, 30'S U.S. 
252, '34 L.Ed. 226—C. I. R. v. H. F. 
Neighbors Realty Co., C.C.A., 81 
P.2d 173. 

However, In a similar type of 
transaction, it was considered that 
the transaction was not a loan, and 
that in any event the lessee suffered 
no loss of invested capital, so that 
depreciation on the buildings was 
not allowable,—City Nat. Bank Bldg. 
Co. V. Helvering, 98 F.2d 216, 68 App. 
D.C. 344. j 


3. U.S.—C. I. R. V. Netcher, C.C.A., 

143 F.2d 484, certiorari denied 
Netcher v. O. I, R., 65 S.Ct. 92, :323 
U.S. ■7o9, 89 L.Ed. - 

“Allocable’' 

(1) The word “allocable” as used 

in the statute means “distributable.” 
—Newbury v. U. S., 57 F.Supp. 168, 
102 Ct.CI. 192, certiorari denied 65 
S.Ct. 559, 32-3 U.S. 802, 89 L.Ed. - 

(2) Income may be “allocable” to 
a beneficiary so as to permit him to 
take a deduction for depreciation of 
the trust property, notwithstanding 
such beneficiary has filed tax returns 
on the cash basis and the trust in¬ 
come has not yet been paid over to 
him.—C. I. R. V. Gutman, C.C.A., 143 
F.2d 201. 

4. U.S.—Grey v. C. I. R., C.C.A., 118 
P.2d 15'3, 141 A.L.R. 1113. 

5. U.S.—C. I. R. V. Netcher, C.C.A., 
143 F.2d 484, certiorari denied 
Netcher v. C. I. R., 65 S.Ct. 92, 323 

U. S. 759, 89 L.Ed. 607—Newbury 

V. U. S., 57 F.Supp. 168, 102 Ct. 
Ol. 192, certiorari denied 65 S.Ct. 
559, 323 U.S. 802, 89 L.Ed. 640. 

6. U.S.—Klein v. C. I. R,, C.C.A., 84 
F.2d :310—U. S. v. Blow, C,C.A.I11., 
77 P.2d 141—Laflin v. C. I. R., C.C. 
A., 69 P.2d '460, followed in Dixon 
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v. C. I. R., 69 P.2d 461, certiorari 
denied -55 S.Ct. 72, 29'3 U.S. 560, 73 
L.Ed. 661—^C. I. R. V. Preuler, C. 
C.A., 62 F.2d 733, reversed on other 
grounds Freuler v. Helvering, 54 
S.Ct. 308, 291 U.S. '35, '78 L.Ed. 634, 
followed in Whitcomb v. Helver¬ 
ing, -54 S.Ct. 315, 291 U.S. 53, 7-S 
L.Ed. 645—'Codman v. C. I. R., C.C. 
A., 50 P.2d 763—Roxburghe v. U 
S., 64 Ct.CI. 223, certiorari denied 
49 S.Ct. -S, 278 U.S. 598, 73 L.Ed. 
527. 

D.C.—Burnet v. Whitcomb, 65 F.2d 
808, 62 App.D.C. 170, followed in 
Burnet v. Whitcomb, 65 P.2d 809. 
62 App.D.C. r76, reversed on other 
grounds Whitcomb v. Helvering, 
54 S.Ct. 315, 291 U.S. '53, 78 L.Ed. 
64-5, following Freuler v. Helver¬ 
ing, 54 S.Ct. 308, 291 U.S. 8'5, 78 
L.Ed, 634—Roxburghe v. Burnet, 
58 P.2d 693, 61 App.D.C. 141, cer¬ 
tiorari denied 52 S.Ct. 648, 286 U.S. 
567. 76 L.Ed. 1298—Whitcomb v. 
Blair, 25 F.2d 528, -58 App.D.C. 104. 

7. U.S.—U. S. V. Blow, C.O.A.I11., 77 
F.2d 141. 

8. U.S.—Freuler v. Helvering, 54 S. 
Ct. 308, 291 U.S. 35, 78 L.Ed. 634 
—Klein v. C. I. R., C.C.A., 84 F.2d 
'310. 
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a. In G-eneral 

The ariowance for depletion may be claimed by such 
persons as have a capital investment in the oil and gas, 
in place, as determined by the conduct of the parties and 
the Interests secured to them by the contracts involved, 
without respect to the construction of such contracts un¬ 
der local law, and, in the case of property held in trust, 
should be apportioned between the income beneficiaries 
and the trustee. 

In determining to whom the statutory deduction 
for depletion is allowable, the basic issue is who 
has a capital investment in the oil and gas in place, 
and what is the extent of his interest,^ and in de¬ 
termining this issue the conduct of the parties as 
well as the language of the contracts involved must 
be considered.^® The courts must look to the stat¬ 
ute itself and the decisions construing it to ascer¬ 
tain to what interests it is to be applied, and then 
to the particular interests secured to the parties by 
the instruments in question to ascertain whether 
they come within the statutory provision, without 
regard to the formal attributes of those instru¬ 
ments or the descriptive terminology which may be 
applied to them in the local lawT^ 

The sole owner and operator of oil properties 
clearly has a capital investment in the oil in place, 
authorizing an allowance to him for depletion.^2 
Likewise the lessor and lessee of such properties or¬ 
dinarily have a depletable interest, as discussed in¬ 
fra subdivision c (1) of this section, but there is 
nothing in the statute or regulations which confines 
depletion allowances to those who are technically 
lessors,and as considered infra subdivision b of 
this section, the allowance may be claimed by any 
person having an ‘^economic interest’’ in the oil and 


gas in place, regardless of the actual nature of his 
estate. Depletion is allowed to him who at the 
time owns a royalty right, so that depletion with 
respect to income from oil may not be claimed by 
a taxpayer acquiring the royalty right after the 
oil was taken^'^ or a taxpayer whose royalty right 
terminated prior to the taking of the oil.^S 

Property held in trust. While prior to the Reve¬ 
nue Act of 1928, in the case of property held in 
trust, only the trust and not the beneficiary could 
deduct depletion,^® it was subsequently provided by 
the Internal Revenue Code, 26 U.S.C.A. § 23 (m), 
and similar statutes, that the allowable deduction 
should be apportioned between the income benefici¬ 
aries and the trustee in accordance with the perti¬ 
nent provisions of the instrument creating the trust,, 
or, in the absence of such provisions, on the basis 
of the trust income allocable to each.^^ The stat¬ 
ute renders such apportionment mandatory as to- 
income distributed to a beneficiary even though un¬ 
der the terms of the trust distribution of income is 
within the trustee’s discretion.^S 

b. Interest in Property 

A person having an economic Interest In oil and gas^ 
in place, in the sense of a capital investment on which 
income is derived from extraction of oil as a return 
of capital, is entitled to claim depletion regardless of 
the legal form of his interest or the character of the 
estate retained or acquired, but no depletable Interest 
exists In the case of one deriving a mere economic ad¬ 
vantage from production, through contractual arrange¬ 
ment with the owner, without a capital Investment. 

To be entitled to the statutory allowance for de¬ 
pletion, it is enough that one has an “economic in¬ 
terest” in the oil and gas, in place, which is deplet- 


9. U S.—Kirby Petroleum Co. v. C. 
I. R., Tex., 65 S.Ct. 409—Anderson 
V. Helverin^, 60 S.Ct. 952, *310 U. 
■S. 404, '84 L.Ed. 1277—Prichard v. 
Helveringr, 60 S.Ct. 952, 310 U.S. 
404, 84 Xi.Ed. 1277—Helvering v. 
O’Donnell, 58 S.Ct. 619, 30'3 U.S. 
370, *62 L.Ed. 903, rehearing denied 
58 S.Ct. 762, 303 U.S. 669, 82 L. 
Ed. 112'5—Hayes v. U. S.. 50 F. 
Supp. 238, 100 Ct.Cl. 43. 

Recipients of gross income 

The allowance for depletion is to 
the recipients of the gross income 
from the oil and gas by reason of 
their capital investment in the oil 
or gas in place.—Helvering v. Bank¬ 
line Oil Co., 58 S.Ct. 616, :30'3 U.S. 
362, 82 L.Ed. 897—C. I. R. v. Kirby 
Petroleum Co., C.C.A.Tex., 148 P.2d 
80, reversed on other grounds 66 S. 
Ct. 409. 

10. U.S.—Signal Gasoline Corpora¬ 
tion V. C. I. R., C.C.A., *66 F.2d 886. 

11. U.S.—^Anderson v. Helvering, 
60 S.Ct. 952, 310 U.S. 404, 84 L.Ed. 


1277—Palmer v. Bender, La., '53 
S.Ct. 225, 287 U.S. 551, 77 L.Ed. 
489. 

12. U.S.—Anderson v. Helvering, 60 
S.Ct. 952, 310 U.S. 404, 84 L.Ed. 
1277—Prichard v. Helvering, 60 S. 
Ct. 952, 310 U.S. 404, 84 L.Ed. 1277 
—C. I. R. V. Rowan Drilling Co., 
C.C.A.Tex., 130 F.2d 62—In re Sen¬ 
tinel Oil Co., D.CCal., 27 F.Supp. 
304, reversed on other grounds, C. 
C.A., U. S. V. Sentinel Oil Co., 109 
P.2d i854, certiorari denied Sentinel 
Oil Co. V. U. S., 60 S.Ct. 1095, 310 
U.S. 645, 84 L.Ed. 1412. 

Placer miniiig location 

Taxpayer in possession of oil land 
which it had claimed under a placer 
mining location, and for which it ob¬ 
tained lease from United States aft¬ 
er relinquishing to United States its 
interest therein, had an economic in¬ 
terest in land prior to date of lease 
so as to entitle it to depletion de¬ 
duction for oil and gas produced pri¬ 
or to date of lease.—Obispo Oil Co. 
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V. Welch, C.C.A.Cal., 85 P.2d *860, re¬ 
versed on other grounds 57 S.Ct 684, 
301 U.S. 190, 81 L.Ed. 10-33. 

13. U.S.—Palmer v. Bender, La., 53 
S.Ct 225, 287 U.S. 551, 77 L.Ed. 
489. 

14. U.S.—Barnette v. C. I. R„ C.C. 
A.La., 49 F.2d 26*5. 

15. U.S.—Walker v. C. I. R., C.C.A. 
La., 63 F.2d 346, rehearing denied 
65 F.2d 97, certiorari denied 54 S. 
Ct 68, two cases, 290 U.S. 651, 78 
iL.Ed. t564, and Goldstein v. C. I. 

R. , 54 S.Ct. 68, two cases, 290 U. 

S. 651, 78 L.Ed. -564. 

16. U.S.—Fleming v. C. I. R, C.C.A. 
Tex., 121 F.2d 7. 

17. U S.—Fleming v. C. I. R., su¬ 
pra—Cooper V. Reynolds, D.C. 
Wyo., 60 F.2d 650, afiftrmed, C.C.A., 
Reynolds v. Cooper, 64 F.2d 644, 
affirmed 54 S.Ct 356, 291 U.S. 192, 
78 L.Ed. 725. 

18. U.S.—Fleming v. C. I. R, CCA. 

I Tex., 121 F.2d 7. 
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cd by production.^^ The right to the allowance 
does not depend on the particular legal form of the 
taxpayer’s interest in the property, or on the na¬ 
ture or character of the legal estate retained or ac- 
quired,^® but extends to every case in which the 
taxpayer has acquired, by investment, any interest 
in oil and gas in place, and secures, by any form 
of legal relationship, income derived from the ex¬ 
traction of the oil, to which he must look for a 
return of his capital.-^ However, the phrase "'eco¬ 
nomic interest” is not to be taken as embracing a 
mere economic advantage derived from production, 
through a contractual relation to the owner, by one 
’who has no capital investment in the mineral de¬ 
posit,SQ that a share in the net profits derived 
from development and operation, disassociated from 
an economic interest, does not of itself entitle the 
holder of such interest to a depletion allowance 
even though continued production is essential to the 
realization of such profits.^^ 


A depletable economic interest in oil and gas may 
be claimed by the holder of a "royalty interest,” 
that is, a right to receive a specified percentage of 
all oil and gas produced during the term of the 
contract-’^ Likewse, one entitled to oil payments, 
that is, the right to a specified sum of money, pay¬ 
able out of a specified percentage of the oil, or the 
proceeds received from the sale of such oil, if, as, 
and when produced, ma}’- be allowed depletion,-^ 
but the obligation must be one payable out of oil 
or the proceeds thereof, without any other or fur¬ 
ther security except the contingency of the produc¬ 
tion, and if there is a right to look to another source 
for pajmient, as in the case of a personal liability, 
no deduction may be claimed.^® The right to a 
share of net profits from operations, flowing di¬ 
rectly from the taxpayer’s economic interest in the 
oil and gas and partaking of the quality of rent 
rather than of a sale price, is also a sufficient ba¬ 
sis for a depletion allowance. ^ 7 


3.&. TJ.S,—Kirby Petroleum Co. y. C. 
L B., Tex., 66 S.Ct. 409—^Helvering 
V, O’Donnell, 5S S.Ct. 619, 303 U.S. 
370, 82 L.Ed. 90‘3, rehearing denied 
58 S.Ct. 762, '303 U.S. 669, S2 L.Ed. 
1125—Helvering v. Bankline Oil 
Co., 58 S.Ct. -616, 303 U.S. 362, >82 
L.Ed. 897--C. I. R. v. Happold, C. 
C.A.Tex., 141 P.2d 199—Berry Oil 
Co. V. U. S., CtCl., 25 P.Supp. 97. 
certiorari denied ‘59 S.Ct. 1031, 307 

U. S. 634, ‘83 L.Ed. -151*6—Spalding 

V. U. S., D.aCaL, 17 P.Supp. 957, 
affirmed 97 P.2d 697, certiorari de¬ 
nied '59 S.Ct. 147, 305 U.S. 644, 83 
L Ed. 415, motion denied 59 S.Ct. 
228, 305 U.S. 571, 8*3 L.Ed. 360. 

2a U.S.—Helvering v. Bankline Oil 
Co., 58 S.Ct. 616, 303 U.S. 362, 82 
L.Ed. 897—Palmer v. Bender, La., 
53 S.Ct. 225, 287 U.S. 551, 77 L.Ed. 
489—Signal Gasoline Corporation 
V. a 1. R., C.C.A., 66 P.2d 886 — 
Spalding v. U. S., D.C.CaL, 17 P. 
Supp. 957, affirmed 97 P.2d 697, 
certiorari denied 59 S.Ct. 147, 305 
U.S. 644, S3 L.Ed, 415, motion de¬ 
nied '59 S.Ct. 228, 305 U.S. 571, 8‘3 
L.Ed. 360—Hurley v. U. S., D.C. 
OkL, 10 P.Supp. 1365. 

Beneficial interest 

It is not required that the taxpay- 
■er be vested with a present or rever¬ 
sionary interest in legal title, and a 
beneficial interest in oil in place will 
support a claim for depletion.— 
Reynolds v. Cooper, C.C.A.Wyo., 64 
P.2d 644, affirmed 54 S.Ct. 356, 291 
U.S. 192, 78 L.Ed. 725. 

21 . U.S.—^Helvering v. Bankline Oil 
Co., 58 S.Ct. 616, 303 U.S. 362, !82 
iL.Ed. 897—Palmer v. Bender, 53 S. 
Ct 225, 287 U.S, 551, 77 L.Ed. 4*89 
—C. I. R. V. Caldwell Oil Corp., C. 
C.A.Tex., 141 P.2d 569—C. I. R. v. 
I. A. O’Shaughnessy, Inc., C.C.A., 
124 P.2d 33—Ortiz Oil Co. v. C. I. 


R., C.C,A.Tex., 102 P.2d 508, cer¬ 
tiorari denied 60 S.Ct. 78, '308 U.S. 
566, 84 L.Ed. 475—Bearing v. C. I- 

R. , C.C.A.Tex., 102 F.2d 91—Obispo 
Oil Co. V. Welch, C.C.A.CaL, 85 P. 
2 d 860, reversed on other grounds 
•57 S.Ct. 684, 301 U.S, 190, 81 L.Ed. 
103'3—Atkins v. Bender, D.C.La., 26 
F.2d 690, affirmed, C.C.A., 36 F.2d 
1018—Spalding v. U. -S., D.C.CaL, 
17 P.Supp. 957, affirmed 97 P.2d 
697, certiorari denied 59 S.Ct. 147, 
305 U.S. 644, 83 L.Ed. 415, motion 
denied -59 S.Ct. 228, 305 U.S. 571, 
83 L.Ed. 360. 

“One who acquires by contract, in 
whatever form, a right to the pro¬ 
duction from an oil or gas well, or 
the proceeds thereof until a stipulat¬ 
ed amount has been paid, without 
any other or further security except 
the contingency of the production, 
thereby becomes the owner of an 
economic interest in oil in place, de¬ 
pletable under [the Internal Revenue 
Code, 26 U.S.C.A.] §§ 23(m), 114 

(b) (3).“—C. I. R. V. I. A. O'Shaugh- 
nessy, Inc., C.C.A., 124 P.2d 3'3, 36. 

Possibility of profit 

Economic interest does not mean 
title to the oil in place but the pos¬ 
sibility of profit from that economic 
interest dependent solely on the ex¬ 
traction and sale of the oil.—^Kirby 
Petroleum Co. v. C, L R., Tex., 66 S. 
Ct. 409. 

22 . U.S.—^Helvering v. O’Donnell, 58 

S. Ct. ’619, 303 U.S. 370, 82 L.Ed. 
903, rehearing denied 618 S.Ct. 762, 
303 U.S, 669, 82 L.Ed. 1125—Hel¬ 
vering V. Bankline Oil Co., 58 S. 
Ct 616, 303 U.S. 362, '82 L.Ed. 897 
—Massey v. C. I. R., C.C.A.La., 14*3 
P.2d 429—U. S. V. Spalding, C.C.A. 
Cal., 97 P. 2 d 701, certiorari denied 
59 S.Ct. 147, 305 U.S. 644, 83 L.Ed. 
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415—Hurley v. U. S., D.C.OkL, 10 

P.Supp. '365. 

23. U.S.—^Kirby Petroleum Co. v. C. 
I. R., Tex., 66 S.Ct. 409—Anderson 
V. Helvering, 60 S.Ct. 952, 310 U.S. 
404, 84 L.Ed. 1277—Helvering v. 
Elbe Oil Land Development Co., 
58 S.Ct. 621, 303 U.S. 372, 82 L.Ed. 
904, rehearing denied 58 S.Ct. 762, 
303 U.S. 669, 82 L.Ed. 521—Helver¬ 
ing V. O’Donnell, 58 S.Ct. 619, *303 

U. S. 370, 82 L.Ed. 903, rehearing 
denied 58 S.Ct. 762, 303 U.S. 669, 82 
L.Ed. 1125—C. I. R. V. Caldwell 
Oil Corp., C.C.A.Tex., 141 P.2d 559. 

24. U.S.—^Anderson v. Helvering, 60 
S.Ct. 952, 310 U.S. 404, 84 L.Ed. 
1277—Palmer v. Bender, La., 53 
S.Ct. 225, 287 U.S. 551, 77 L.Ed. 
489—Lee v. C. I. R., C,C.A.Tex., 
126 F. 2 d 825—Bearing v. C. I. R., 
C.aA.Tex., 102 P.2d 91—Spalding 

V. U. S., D.C.CaL, 17 P.Supp. 957, 
affirmed, C.C.A., 97 P.2d 697, cer¬ 
tiorari denied 59 S.Ct. 147, 305 
U.S. -644, ,83 L.Ed. 415, motion de¬ 
nied 59 S.Ct. 228, 305 U.S. 571, 83 
L.Ed. '360. 

Royalties: 

Reserved under sale see infra sub¬ 
division e of this section. 

Under lease see infra subdivision 
c ( 1 ) of this section. 

25. U.S.—C. I. R. V. Caldwell Oil 
Corp., C.aA.Tex., 141 F.2d 559— 
Lee V. O. I. R., C.C.A.Tex., 126 P. 
2d 82.5—C. I. R. V. I. A. O’Shaugh¬ 
nessy, Inc., C.C-A., 124 P.2d S3— 
C. I. R. v. Williams, C.C.A.Tex., '82 
F.2d 328. 

26. U.S.—Anderson v. Helvering, 60 
S.Ct, 952, 310 U.S. 404, 84 L.Ed. 
1277—^C. I. R, V. I. A. O’Shaugh¬ 
nessy, Inc., C.C.A., 124 P.2d 33. 

27. U.S.—Kirby Petroleum Co. r, C. 
L R., Tex., 66 S.Ct. 409. 
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Casing-Iiead gas contracts. While the holder of 
a favorable “casing-head gas” contract, that is, a 
contract to purchase wet gas at the mouth of the 
well, ordinarily does not have a sufficient economic 
interest in oil and gas, in place, to entitle him to a 
depletion allowance on the difference between the 
contract price of the gas and the fair market val¬ 
ue,-^ it has been held that, where a valuable con¬ 
sideration is paid for the right to acquire such gas, 
and the contract imposes the obligation to enter on 
the land, erect and maintain equipment, and ex¬ 
ert forces which w^ould bring the gas up out of the 
ground, the holder has a depietable interest even 
though the contract does not specifically convey any 
title to gas in the ground.^^ 

c. Lessors and Lessees 

(1) In general 

(2) Apportionment between lessor and 

lessee 

(1) In General 

The lessor of oil and gas property may be entitled 
to an allowance for depletion, even as to a cash bonus 
paid in advance of production, if he has retained a capital 
interest in the oil and gas produced in the form of royal¬ 
ties or a share of production profits, and the lessee of 
such property or a transferee of the lessee’s operating 
rights also has a depietable Interest. 

The lessor of oil and gas property may claim 
an allowance for depletion depending on his con¬ 
tinued capital interest in the oil and gas in place.^® 
The retention of a right to share in the oil pro¬ 


duced warrants an allowance for depletion regard¬ 
less of whether the lessor retains ownership,so 
that it is immaterial that, by the local law, o\vner- 
ship of the minerals in place pass from the lessor 
on the execution of the lease,32 The lessor has a 
depietable interest where the lease provides for pay¬ 
ment of royalties,^^ whether in oil or cash, the 
proceeds of the oil;^^ and even where it is pro¬ 
vided that the lessor is to receive a percentage of 
the net profits, instead of a gross royalty, the trans¬ 
action may not amount to an absolute sale of the 
oil before severance rather than a lease, so as to 
preclude the lessor from claiming depletion.^5 

A cash bonus payment, when included in a roy¬ 
alty lease, is regarded as an advance royalty pay¬ 
ment for oil and gas to be extracted, and is part 
of the gross income from the property subject to 
an allowance for depletion,^ 6 even though in the 
year of receipt there was no .production of the de¬ 
pietable asset.37 On the other hand, if the terms 
of the lease dispose of all of the lessor’s interest 
in the oil and gas in place, and no continuing cap¬ 
ital interest in the extraction of oil and gas, in 
the form of royalties, is reserved, an allowance for 
depletion may not be claimed with respect to the 
cash payment received.^S Money paid because of 
delay to produce oil, and to maintain control of 
the lease, are in the nature of rent, involve no de¬ 
pletion of the oil reserve, and are entitled to no de¬ 
pletion deduction.39 


28 . U.S.—Anderson v. Helvering-, 60 
S.Ct. S'oS, 310 U.S. 404, 84 L.Ed. 
1277—Helvering v. Bankline Oil 
Co., ‘58 S.Ct. 616, 303 U.S. '362, 82 
L.Ed. 8‘97—Hurley v. U. S., D.C. 
Okl., 10 F.Supp. *365. 

29 . U.S.—Signal Gasoline Corpora¬ 
tion V. C. I. R., C.C.A., 66 F.2d 886. 

U.S.—^Kirby Petroleum Co. v. C. 
I. R, Tex., 66 S.Ct. 409. 

31 . U.S.—Palmer v. Bender, La., 53 
S.Ct. 225, 287 U.S. 551, *77 L.Ed. 
489—Choate v. C. L R., C.C.A., 141 
P.2d 641, reversed on other 
grounds 65 S Ct. 469, 32-4 U.S. 1, 89 
L.Ed. 653. 

32 . U.S.—Palmer v. Bender, La., 53 
S.Ct. 225, 287 U.S. 5-51, 77 L.Ed. 
489. 

83 . U S.—Kirby Petroleum Co. v. C. 
I. R, Tex., 66 S.Ct. 409—Anderson 
V. Helvering, 60 S.Ct. 952, 310 U. 
S. 404, '84 L.Ed. 1277—Prichard v. 
Helvering, 60 S.Ct. 9*52, 310 U.S. 
404, 84 L.Ed. 1277—Murphy Oil Co. 
V. Burnet, 5*3 S.Ct. 161, 287 U.S. 
299, 77 L.Ed. 318. 

34 , U.S.—Kirby Petroleum Co. v. 
C. I. R., Tex., 66 S.Ct. 409—Spald¬ 
ing V. U. S., aC.A.CaL, 97 F.2d 

47 C J.S.-35 


697, D.C., certiorari denied 5-9 S. 
Ct. 147, •305 U.S. 644, *83 L.Ed. 415, 
motion denied 59 S.Ct. 228, 305 U. 
S. 571, S3 L.Ed. '360, and 59 S.Ct 
229, 305 U.S. 571, 83 L Ed. 360, 
rehearing denied 59 S.Ct. 242, two 
cases, *305 U.S. 674, 83 L.Ed. 436. 
35. U.S.—C. I. R, V. Crawford, 66 

S.Ct. 409—C. 1. R V. Felix Oil Co., 
C.C.A., 144 P.2d 276. 

“If the additional payment in 
these leases had been a portion of 
the gross receipts from the sale of 
the oil extracted by the lessees in¬ 
stead of a portion of the net profits, 
there would have been no doubt as 
to the economic interest of the les¬ 
sors in such oil. This would be an 
oil royalty. The lessor's economic 
interest in the oil is no less when 
their right is to share a net profit. 
. . . In both situations the les¬ 

sors’ possibility of return depends 
Upon oil extraction and ends with 
the exhaustion of the supply.”— 
Kirby Petroleum Co. v. C. I. R., Tex., 
66 S.Ct. 409, 411. 

30. U.S.—^Anderson v. Helvering, 60 
S.Ct. 952, 310 U.S. 404, 84 L.Ed. 
1277—Prichard v. Helvering, 60 S. 
Ct. 952, '310 U.S. 404, 84 L.Ed. 
1277—Herring v. C. I. R., 65 S.Ct. 

545 


179, 293 U.S. 322, 79 D.Bd. 389— 
Murphy Oil Co. v. Burnet, *53 S.Ct. 
161, 287 U.S. 29-9, 77 L Ed. 318— 
C. I. R. V. Kirby Petroleum Co., C. 
C.A,Tex., 148 P.2d 80, reversed on 
other grounds Kirby Petroleum 
Co. V. C. I. R., 66 S.Ct. 409—Sun- 
ray Oil Co. V. C. I. R., C.C.A., 147 
P.2d 962, certiorari denied 65 S. 
Ct. 1201—Houston Farms Develop¬ 
ment Co. V. U. S., C.C.A.Tex,, 131 
F.2d 577, rehearing denied 1'32 F. 
2d 861—Sneed v. C. 1. R., C.C.A. 
Tex., 119 F.2d 767, rehearing de¬ 
nied 121 F.2d 725, certiorari de¬ 
nied Thompson v Helvering, 62 S. 
Ct 297, 314 U.S. 6S6, 86 L.Ed. 549 
—C. I. R. V. Fleming, C.C.A.Tex., 
■82 F.2d 324—Pitman v. C. I. R., 
C.C.A., 64 F.2d 740. 

37. U.S.—^Herring v. C. I. R., Tex., 
5'5 S.Ct. 179, 293 U.S, 322, 79 L.Ed. 
389. 

Contra Umsted v. C. I, R., C.C.A., 72 
F.2d 328. 

Amount depleted as income in year 
in which lease abandoned without 
production of oil see supra § 225. 

38. U.S.—Laird V. C. I. R., C.C.A. 
Tex., ‘97 F.2d 73*0. 

39. U.S.—^Houston Farms Develop- 
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Lessees, Even tliotigli legal ownership of oil in Under the Internal Revenue Code, 26 U.S.C.A 
place, in a technical sense, remains in the lessor § 23 fm), and similar statutes, the allowance for 

of oil and gas property, the lessee has by the lease depletion of oil and gas is a single one even though 

acquired an economic interest in the oil and gas a lease gives both the lessor and lessee an interest 

which represents his capital investment, entitling in the property,^^ and such single allowance must 

him to an allowance for depletion^® Likewise a be equitably apportioned between the lessor and les- 

lessee of oil property, who in consideration of a see,^^ both where depletion is calculated on the cost 

bonus, payments from the oil produced, and roy- basis of the property's and where it is calculated 

aides, transfers to others his operating rights, is on the basis of a flat twenty-seven and one-half per 

entitled to claim a deduction for depletion, since cent of gross income.^® Where the flat percentage 

his retention of a share in the oil produced is an method of depletion is followed, an equitable appor- 

“economic interest” therein warranting such an al- tionment is obtained by excluding from the lessee's 

lowance,^^ and the person to whom such operating gross income from oil or gas an amount equal to 

right is transferred, and who thereby acquires a any rents or royalties paid or incurred by the tax- 

right to retain a percentage of the oil produced, payer in respect of the property,whether in oil 

whether or not technically a sublessee, has a de- or in cash,4S and also excluding that portion of a 

pletable interest identical with that of a lesseeA^ bonus payment representing an advance royalty al¬ 

locable to the current yearA^ The lessor's gross 
(2) Apportionment between Lessor and Les- income on which to apply the percentage of de- 

pletion is the amount so excluded from the gross 
The allowance for depletion is a single one which income of the lessee.^® 
must be equitably apportioned between the lessor and 
lessee by excluding from the lessee’s gross income from 

oil and gas on which depletion is computed the rents d. Stockholders 

or royalties paid or incurred, and by computing the 

lessor’s gross income as the amount so excluded from Stockholders in a corporation owning oil and gas 

the lessee’s income. property are not entitled to an allowance for depletion. 


ment Co. v. U. S., C.C.A,Tex., 1*31 
F.2d 577, rehearing denied 132 F. 
2d ‘861. 

40- U.S.—Palmer v. Bender, La., 5'3 

set 225, 287 U.S. 551, 77 L.Ed. 

489—Spalding v. XJ. S., C.C.A.Cal., 
9'7 P.2d 6-97, certiorari denied 59 

. S.Ct. 147, 305 U.S. 644, 83 L.Ed. 

415, motion denied 59 S.Ct. 228, 
'305 U.S. '571, 83 L.Ed. 360, and 59 
S.Ct. 229, 305 U.S. 571, 83 L.Ed. 

360, rehearing denied 59 S.Ct. 242, 
two cases, 505 U.S. 674, 83 L.Ed. 
436. 

41- U.S.—Palmer v. Bender, La., 53 

S.Ct 225, 287 U.S. 551, 77 L.Ed. 

489—Cullen v. C. I. R., C.C.A.Tex., 
IIS F.2d 651—Columbia Oil & Gas 
Co. V. C. I. B., C.C.A.Tex., 118 F, 
2d 459--Spalding v. U. S., D.O.CaL, 
17 F.Supp. 957, affirmed, C.C.A., 97 
F.2d 697, certiorari denied 5-9 S.Ct. 
147, 305 U.S. 644, 83 L.Ed. 415, mo¬ 
tion denied 59 S.Ct. 228, 305 U.S. 
'571, 8‘3 L.Ed. 360. 

Sale or assignment of interest see 
infra subdivision e of this section. 

42. U.S.—-Spalding v. U. S„ C.C.A. 
Cal., 97 F.2d 697, certiorari denied 
59 S.Ct. 147, 305 U.S. 644, i83 L.Ed. 
415, motion denied 59 S.Ct. 228, 30‘5 
U.S. '571, 8*3 L.Ed. “360, and 59 S.Ct. 
229, 305 U.S. 571, 83 L.Ed. 360, re¬ 
hearing denied 59 “S.Ct. 242, two 
cases, 305 U.S. 674, 53 L.Ed. 436. 

43. U.S.—Sunray Oil Co. v. I. B., 
C.C.A., 147 F.2d 962, certiorari de¬ 
nied 65 S.Ct. 1201—Quintana Pe¬ 
troleum Co. V. C. I. B., C.C.A.Tex., 


143 F.2d 588, followed in Cullen v. 
C. I. B., 143 F.2d 594. 

44. U.S.—Kirby Petroleum Co. v. C. 
I. B., Tex., 66 S.Ct. 409. 

45. U.S.—Murphy Oil Co. v. Burnet, 
C.C.A., 55 F.2d 17, affirmed ‘5‘3 S.Ct. 
161, 287 U.S. 299. 77 L.Ed. '318. 

Proportion of bonus to value 

In apportioning depletion on the 
basis of cost value of the property, 
the lessee has a depletable interest 
in the oil in the ground in the pro¬ 
portion of the amount of the bonus 
paid to the lessor to the total value 
of the oil in the ground, the remain¬ 
der being allocable to the lessor.— 
Murphy Oil Co. v. Burnet, supra. 

46. U.S.—Helvering v. Twin Bell 
Oil Syndicate, 55 S.Ct. 174, 2-93 U. 
S. 312, 79 L.Bd. 38‘3. 

47. U.S.—^Kirby Petroleum Co. v. C. 
I. B., Tex., 66 S.Ct. 409—Helvering 
V. Twin Bell Oil Syndicate, 55 S. 
€t. 174, 293 U.S. 312, 79 L.Ed. 383. 
“The royalties paid to the lessor 

are excluded from the gross income 
from production on which the les¬ 
see’s depletion allowance is based 
because otherwise a double depletion 
allowance would result.”—Sunray 
Oil Co. V. C. I. B., C.C.A., 147 F.2d 
962, 965, certiorari denied 65 S.Ct. 
1201. 

Portion of net profits 

“Bents and royalties” excluded 
from gross income of lessee include 
portion of net profits payable to les¬ 
sor under terms of lease.—^Kirby Pe¬ 
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troleum Co. v. C. I. B., Tex., 66 S.Ct 
409. 

48. U.S.—Helvering v. Twin Bell 
Oil Syndicate, 55 S Ct 174, 293 U. 
S. “312, 79 L.Ed. '383—Spalding v. 

U. S., D.C.Cal., 17 F.Supp. 957, af¬ 
firmed 97 F.2d 697, certiorari de¬ 
nied 59 S.Ct 147, 305 U.S. 644, 83 
L.Ed. 415, motion denied 59 S.Ct 
228, 305 U.S. *571, >83 L.Ed. 360. 

48. U.S.—Sunray Oil Co. v. C. I. B., 
■C.C.A., 147 P.2d 962, certiorari de¬ 
nied 65 S.Ct. 1201—Quintana Pe¬ 
troleum Co. V. C. I. B., C.C.A.Tex., 
143 F.2d 588, followed in Cullen 

V. C. I. B., 143 F.2d 594. 

50. U.S.—^Kirby Petroleum Co. v. C. 
1. B., Tex., 66 S.Ct 409—Helvering 
V. Twin Bell Oil Syndicate, 55 S. 
Ot. 174, 293 U.S. 312, 79 L.Ed. 3S'3 
—Sunray Oil Co. v. O. I. B,, C.C.A., 
147 P.2d 962, certiorari denied 65 
S.Ct 1201—Spalding v. U. S., D.C. 
Cal., 17 F.Supp. 957, affirmed, C-C- 
A., 97 F.2d 697, certiorari denied 
59 S.Ct 147, 305 U.S. 644, '8“3 L.Ed. 
415, motion denied 59 S.Ct. 228, 
305 U.S. 571, 83 L.Ed. 360. 

Cash payments received 

Under a lease providing that the 
lessor is to receive a stated percent¬ 
age of the net profits, the lessor 
may claim a depletion allowance 
only on the cash payments actually 
received from the lessee, and not 
the stated percentage of the gross 
income from the properties before 
deduction of the expenses paid by 
the lessee.—C. 1. R. v. Felix Oil Co., 
C.C.A., 144 F.2d 276. 
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A mere owner of shares in a corporation owning 
oil and gas property has no such interest in the oil 
and gas in place as entitles him to an allowance for 
depletion, and no depletable interest is acquired 
by a sale of shares in consideration of payment of 
a portion of the net profits from the development 
and operation of the oil and gas property.52 

e. Vendors and Assignors 

While the absolute sale of all interest In oil and gas 
property deprives the vendor of a depletion allowance 
on income from the sale, even though in the form of a 
share in operating profits or a deferred payment out of 
oil proceeds or other source, an interest retained in the 
form of an overriding royalty or deferred payment solely 
out of oil production is depletable; the vendee or assignee 
may claim depletion allowance for his interest in the oil 
produced. 

The provision of the statute authorizing a de¬ 
duction for depletion of a percentage of the “gross 
income from the property^’ refers to gross income 
received from the operation of the oil and gas wells 
by one who has a capital investment therein^ not 
income from the sale of the oil and gas properties 
themselves,and one who makes an outright sale 
of his interest for cash converts the form of his 
capital investment, severs his connection with the 


production of oil and gas and the income derived 
from production, and is deprived of the right to 
an allowance for depletion.®^ No depletable inter¬ 
est is retained, even though the vendor is to receive 
a share of the profits from operations in addition 
to a cash payment, if it appears from the terms 
of the agreement that an absolute sale of all inter¬ 
est in the oil and gas was intended, and a provi¬ 
sion for payment of an additional specified sum, out 
of the proceeds of oil and gas produced, will not 
be regarded as retention of an economic interest 
warranting depletion if the vendor is not depend¬ 
ent entirely on the production of oil for the de¬ 
ferred payment but reserved the right to recover it 
out of a sale of the fee interest covered by the 
contract. 

On the other hand, the facts of each transaction 
must be appraised to determine whether the trans¬ 
feror has made an absolute sale or has retained an 
economic interest in oil and gas, in place, war¬ 
ranting an allowance for depletion.^'^ Since the 
right to depletion does not depend on a retention 
of legal title or any other particular form of legal 
interest in the mineral content of the land, as dis¬ 
cussed supra subdivision b of this section, if by vir- 


51. U.S.—^Helvering- v. O’Donnell, 58 
S.Ct. 619, 303 U.S. '370, '82 L.Ed. 
90*3, rehearing’ denied '58 S.Ct. 762, 
303 U.S. 669, 82 L.Ed. 1125. 

52. U.S.—^Helvering v. O’Donnell, 
supra. 

53. U.S.—^Anderson v. Helvering, -60 
S.Ct. 952, 310 U.S. 404, 84 L.Ed. 
1277—Prichard v. Helvering, 60 S. 
Ct. 952, 310 U.S. 40-1, 84 L.Ed. 1277 
—Helvering v. Elbe Oil Land De- 
velO'pment Co., 58 S.Ct. 621, 303 U. 
S. '372, 82 L.Ed. 904, rehearing de¬ 
nied 58 S.Ct. 762, 303 U.S. 669, 82 
L.Ed. 112*5—^Badger Oil Co. v. C. 
I. R., 118 F.2d 791, certiorari de¬ 
nied 62 S.Ct. 67, (314 U.S. 634, 86 
LEd. 509, rehearing denied 62 S. 
Ct. 294, 314 U.S. 712, 86 L.Ed. 567 
—Darby-Lynde Co. v. Alexander, 
CC.A.Okl., 51 P.2d 56, certiorari 
denied *52 S.Ct. 40, 284 U.S. 666, 76 
L.Ed. 564. . 

54. US.—Anderson v. Helvering, 60 
S.Ct. 952, 310 US. 404, 84 L.Ed. 
1277—Prichard v. Helverxng, 60 S. 
Ct. 952, 310 U.S. 404, 84 L.Ed. 1277 
—^Helvering v. Elbe Oil Land De*- 
velopment Co., *58 S.Ct 621, 303 
U.S. 372, 82 L.Ed. 904, rehearing 
denied 58 S.Ct 762, '303 US. 669, 
82 L.Ed. 112'5—Bankers Mortg. 
Co. V. C. I. R., C.C.A.Tex., 142 P. 
2d 130, denying rehearing 141 P. 
2d 357, certiorari denied 65 S.Ct. 
•61. 323 US. 727, 89 L.Ed. 583— 
Cullen V. C. I. R., C.C.A.Tex, 118 


P.2d 651—Berry Oil Co. v. U. S., 
•Ct.Cl., 25 P.Supp. 9'7, certiorari de¬ 
nied 59 S.Ct 10‘31, 307 US. 63*4, 83 
L.Ed. 1*516. 

Acquisition of separate interests 
Where original lessors had con¬ 
veyed to others by deed about one 
third of the royalty reserved by oil 
lease, taxpayer which acquired les¬ 
sors’ remaining interest after having 
previously acquired the lease was 
not entitled to a percentage deduc¬ 
tion for “depletion” against ajnount 
later received from transfer of the 
lease without reservation of royalty, 
either on theory that a merger of 
lease occurred or on theory that, be¬ 
cause taxpayer might have made a 
new lease and received a bonus and 
royalty which were depletable, the 
money received from transfer was 
depletable as equivalent thereto.— 
Badger Oil Co. v. ‘C. I. R., C.C.A.Tex., 
118 P.2d 791, certiorari denied 62 
■S.Ct. 67, 314 U.S. 634, 86 L.Ed. 509, 
rehearing denied 62 S.Ct. 294, '314 U 
S. 712, 86 L.Ed. 567. 

Cost and depletion 

A taxpayer, conveying oil and gas 
leases for cash payment and deferred 
payments out of half oil and gas 
produced, was not entitled to deduct 
both cost to it of pro'perty and de¬ 
pletion in computing income tax, 
where it did not reserve from con¬ 
veyance oil out of proceeds of sale 
of which it received deferred pay¬ 
ments.—Heep Oil Corporation v, U. 
S., CtCL, 32 P.Supp. 762. 
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Instrument held a conveyance 
U.S.—Pugh V. C. I. R., CC.A., 49 P. 
2d 76, certiorari denied Pugh v. 
Burnet, 52 S.Ct. 22, 284 US. 642, 
76 L.Ed. 546. 

55. U.S.—^Helvering v. Elbe Oil 

Land Development Co., 58 S.Ct. 
621, 303 U.S. '372, 82 L.Ed. 904, re¬ 
hearing denied 58 S.Ct. 762, 303 
U.S. 669, 82 L.Ed. 521—Blanken¬ 
ship V. U. S., C.C.A.Tex., 95 P.2d 
507—Waller v. C. L R., aC.A.La., 
40 F.2d 892, certiorari denied Wal¬ 
ler V, Burnet, ‘51 S.Ct. 101, 282 
U.S. 889, 75 L.Ed. 784. 

Payments on purchase price 

(1) It has been held that the re¬ 
tention by the vendor of a share of 
the net proceeds of the operations of 
itself is not an economic interest in 
the production of oil and gas, and 
will without more be considered pay¬ 
ment on the purchase price—Quin¬ 
tana Petroleum Co. v. C. I R., C.CA. 
Tex., 143 F.2d 588, followed in Cul¬ 
len V. C. I. R., 14'3 P.2d 594. 

(2) However, as is discussed su¬ 
pra subdivision b of this section, the 
right to a share of net profits from 
operations may under some circum¬ 
stances be considered an economic 
interest in oil and gas partaking of 
the quality of rent rather than of a 
sale price. 

56. U.S.—^Anderson v. Helvering, 60 
S.Ct. 952, 310 US. 404, 84 L.Ed. 
1277. 

57. U.S.—ICirby Petroleum Co. v. C. 
I. R.. Tex., 66 S.Ct. 409. 
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tue of the transaction the vendor has retained a 
right to share in the oil produced he may have an 
economic interest which is depleted by produc¬ 
tion, as where in a so-called "'sale'’ of an oil and 
gas lease he reserves a royalty interest in the na¬ 
ture of a percentage of the oil produced or its pro- 
ceeds.^^ Moreover, where a lease interest is sold 
for a cash payment and an overriding royalty on 
oil produced, the cash payment itself is depletable, 
being considered in the nature of a bonus or ad¬ 
vance royalty,although, where the cash pa^^ment 
is supplemented only b}" a pro\dsion for an oil pay¬ 
ment, that is, payment of a specified additional sum 
out of proceeds of oil and gas produced, depletion 
may be claimed only with respect to the oil pay¬ 
ment and not with respect to the initial cash pay- 
ment.^^ 

The vendee or assignee of an oil and gas lease 
may claim a depletion allow'ance for so much of 
the oil and gas produced from the property as is 


not required to be paid over to the vendor or as¬ 
signor in satisfaction of his interest.^^ 

§ 367. Year or Period 

The aUowance for depreciation should be taken in 
the year in which it occurs, and cannot be accumuiated 
for use in the year of greatest tax benefit; but a tax¬ 
payer may by his acts preclude himself from asserting 
that the deduction was allowable in a particular year. 

A deduction for depreciation from exhaustion, 
wear and tear, or obsolescence should be taken in 
the taxable year in which it occurs, and cannot be 
carried over or attributed to other years.^^ De¬ 
preciation cannot, for example, be accumulated and 
held for use in that year in which it will bring 
the taxpayer the most tax benefit.®^ 

Waiver or estoppel A taxpayer may waive or 
be estopped to assert a deduction for depreciation 
for a particular j^ear,^^ and such waiver may be in¬ 
ferred from acquiescence or silence as well as from 
express consent or agreementbut the mere fact 


58 . XJ.S.—Palmer v. Bender, La., 53 
S.€t 225, 2S7 U.S. 551, 77 L.Ed. 
4S9-—C. I. R. V. Caldwell Oil Cor¬ 
poration, C.C.A.Tex., 1-41 P.2d -559. 
“The granting- clause in such an 

assignment is oftentimes written in 
language used in a sale, and stand¬ 
ing alone would effect a sale; but 
where the granting clause conveys 
all of the rights of the assignor and 
is qualified by other parts, parts for 
instance, reserving in the assignor 
an overriding royalty, the assign¬ 
ment, for income tax purposes, par¬ 
takes of the nature of a sublease 
rather than of a sale and is of the 
character of transaction with respect 
to which relief is granted in the Act 
by the allowance of depletions.”— 
Hogan V. G. I. R., C-C.A.Tex., 141 P. 
2d 92, 94, certiorari denied 65 S.Ct. 
36, 323 U.S. 710, 89 L.Ed. 571. 

59. U.S-—Palmer v. Bender, La., '53 
S.Ct 225, 287 U.S. '551, 77 L.Ed. 
4S9—C. I. R, V. Williams, C.C.A. 
Tex., 82 P.2d 328—C. 1. R. v. Flem¬ 
ing, C.C.A.Tex., 82 P.2d 324—C. I. 
R. V. Elliott Petroleum Corpora¬ 
tion, C'C.A., 82 P.2d 193—Alexan¬ 
der V. Continental Petroleum Co., 
C.CA.Okl., 63 F.2d 927—Herold v. 
C. I. R., C.C.A.La., 42 P.2d 942. 

Contrary -vie-w- 

A few decisions of the circuit 
court of appeals, before determina¬ 
tion of the matter by the supreme 
court, held that the sale of an inter¬ 
est in an oil lease divested the ven¬ 
dor of all interest in the oil, preclud¬ 
ing him from claiming depletion al¬ 
lowance, even thuugh a royalty in¬ 
terest was retained.—South Vernon 
Oil Co. V. Hopkins, C.C.A.Tex., 49 F. 
2d 1028 —Herold v. €. I. R., C.C.A. 
La., 42 F.2d 942—^Waller v. C. I. R., 
C.C.A.La., 40 F.2d 892, certiorari de¬ 


nied W^aller v. Burnet, 51 S.Ot. 101, 
282 U.S. 889, 75 L.Ed. 784. 

60. U.S.—Palmer v. Bender, La., 53 
S.Ct. 225, 287 U.S. 551. 77 L.Ed. 
4S9—Hogan v. C. L R., C.C.A.Tex., 
141 F.2d 92, certiorari denied 65 
S.Ct. 36, 323 U.S. 710, 89 L.Ed. 571 
—Cullen V. C. I. R., C.C.A.Tex., 118 
F.2d 651—Heep Oil Corporation v. 

U. S„ CtCl., 32 F.Supp. 762. 

61. U.S.—Cullen v. C. I. R., C.C.A. 
Tex., 118 P2d 651—0. I. R. v. Roe- 
ser & Pendleton, 118 P.2d 462, cer¬ 
tiorari denied Roeser & Pendleton 

V. C. I. R., 62 S.Ct. '77, '314 U.S. 
635, 86 L.Ed. 509, rehearing denied 
62 S.Ct. 175, 314 U.S. 711, 86 L.Ed. 
567—Columbia Oil & Gas Co. v. C. 
I. R., C.C.A.Tex., 118 P.2d 459— 
Hammonds v. C. I. R., C.C.A., 106 
P.2d 420—C. I. R. V. Fleming, C.C. 
A.Tex., 82 P.2d 324. 

62. U.S.—Perkins v. Thomas, C.C.A. 
Tex., 86 F.2d 95-4, affirmed 5‘7 S.Ct. 
911, 301 U.S. 6'55, 81 L.Ed. 1324. 

63. U.S.—^Virginian Hotel Corpora¬ 
tion of Lynchburg v. Helvering, 6'3 
S.Ct. 1260, 319 U.S 523, 87 L.Ed. 
1561, 152 A.L.R. 871—U. S. Indus¬ 
trial Alcohol Co. (West Virginia) 
V. Helvering, C.C.A., 137 P.2d 511 
—C. I. R. V. Kennedy Laundry Co., 
C.C.A., r33 F.2d 660, certiorari de¬ 
nied Kennedy Laundry Go. v. Hel¬ 
vering, 63 S.Ct. 1434, 319 U.S. 770, 

87 L Ed. 1718, rehearing denied 
Kennedy Laundry Co. v. C. I. R., 
■64 S.Ct. 29, 320 U.S. 810, <88 L.Ed. 
489—Kittredge v. C. I. R., C.C.A., 

88 F.2d 632—U. S. v. Wagner Elec¬ 
tric Mfg. Co., C.C.A.MO., 61 F.2d 
204—Kansas City Southern Ry. 
Co. V. C. I. R., C.C.A., <52 F.2d ‘372, 
certiorari denied 52 S.Ct. 131, 2'84 
U.S. 676, 76 L.Ed. 572—Renzie- 
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hausen v. C. I. R, C.C.A,, 31 F.2d 
675, certiorari denied Renziehaus- 
en V. Lucas, 50 S Ct. 17, 280 U.S. 
539, 74 L.Ed. 600, affirmed 50 S.Ct. 
1'56, 280 U.S. 387, '74 L.Ed. 501— 
Queen City Woodworks & Lumber 
Co. V. Crooks, D.C.Mo., 7 F.Supp. 
684. 

Deduction for fiscal year 19^17-1918 
Since the Revenue Act in force in 

1917 authorized no allowance for ob¬ 
solescence, and the purpose of cer¬ 
tain sections in the Revenue Act of 

1918 was to place on a parity, as 
nearly as might be, the fiscal year 
taxpayers of 1917-1918 and the tax¬ 
payers for the calendar year 1917, it 
was held, in the case of a taxpayer 
for the fiscal year 1917-1918, that no 
deduction for obsolescence was per¬ 
mitted even as to obsolescence sus¬ 
tained in the calendar year 1918.— 
Oglesby Coal Co. v. C. I. R., C.C.A.,. 
46 F.2d 617, certiorari denied Ogles¬ 
by Coal Co. V. Burnet, *52 S.CL 12,. 
284 U.S. 629, 76 L.Ed. 535. 

64. U.S.—Virginian Hotel Corpora¬ 
tion of Lynchburg v. Helvering,. 
63 S.Ct. 1260, 319 U.S. 523, 87 L. 
Ed. 1'561, 152 A.L.R. 871, rehear¬ 
ing denied 64 S.Ct. 27, 320 U.S. 810, 
88 L.Ed. 489. 

S5. U.S.—Wheelock v. C. I. R., C.C. 

A.Tex., 77 F.2d 474. 

86. U.S.—^Wheelock v. C. I. R., su- 
'pra. 

Use of full cost as base for oomput- 
iugr gain 

'Conduct of the taxpayer in using 
the full cost of an investment, with¬ 
out any deduction for depreciation, 
as a base for computing a gam on 
the sale thereof is inconsistent with 
retention of a right to recover part 
of the investment by a deduction for 
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that the taxpayer did not make claims for certain elusive against his contention that such deprecia- 
depreciation in a given year is not necessarily con- tion was allowable.^? 

6 . Contributions 


§ 368. In General 

Individuals and corporations are entitled to deduc¬ 
tions for charitable and like contributions specified in the 
statute, provided an irrevocable transfer has been made 
vesting legal title in the donee. 

Under the provisions of the Internal Revenue 
Code, 26 U.S.C.A. § 23 (o), (q), and similar stat¬ 
utes, a deduction may be taken for charitable and 
other like contributions to organizations of the 
kind specified in the statute, to the extent provided 
by the law.®^ The exemption of income contribut¬ 
ed to charity is a liberalization of the law in the 
taxpayer’s favor based on public policy and is not 
to be narrowly construed.®^ Charitable contribu¬ 
tions are not capital deductions as defined by the 
statute relating to capital net gain or loss but are 
ordinary deductions.'^O 

A gift, in order to be deductible as a contribution, 
must be a transfer sufficient to vest legal title in 
the donee without power of revocation at the will 


of the donor and must be a relinquishment of do¬ 
minion and control of the subject matter by de¬ 
livery to the donee.*^^ Accordingly, charitable sub¬ 
scriptions not paid during the taxable year are not 
deductible, regardless of whether returns are made 
on a cash or accrual basis.'^2 ^ charitable corpo¬ 
ration’s serial notes canceled at maturity by gran¬ 
tors of property to a corporation as gifts are de¬ 
ductible charitable contributions in the years of 
their cancellation.'^^ 

Corporations as well as individuals are entitled 
to deductions for charitable contributions, by pro¬ 
vision of the Internal Revenue Code, 26 U.S.C.A. 
§ 23 (q), and similar statutes,but prior to such 
statutory provision, corporations were not entitled 
to such deductions.'^^ 

§ 369. Particular Organizations and Purposes 

A contribution is deductible only when made to or¬ 
ganizations of the nature described in the statute, or- 


depreciation, and was held, under the 
circumstances, to preclude him from 
claiming depreciation for a particu¬ 
lar year.—1\nieeIock v. C. I. R., su¬ 
pra. 

67. U.S.—Dodge Bros. v. U. S., D.O. 
Md., 33 P.Supp. 312, affirmed, C.C. 
A., 118 F.2d 95. 

63. U.S.—U. S. V. Pleasants, Ct.Cl., 

59 S.Ct. 281, 30»5 U.S. 357, 83 L.Ed. 
217. 

Amount and computation generally 
see infra § '371. 

NTecessity of statutory authorization 
Exemption of payments to charita¬ 
ble organizations from taxation, in 
order to authorize deduction by tax¬ 
payer, must be clearly authorized by 
congress.—Old Colony Trust Co. v. 
C. I. R., C.C.A., 87 P.2d 131, reversed 
on other grounds 57 S.Ct. 813, 301 
U.S. 379, 81 L.Ed. 1169. 

EJffect of statute as to capital gains 
The reduction in the tax rate on 
capital gains should not be held to 
limit the privilege granted in earlier 
acts and retained in later ones with 
respect to deductions for charitable 
contributions, in the absence of stat¬ 
utory language plainly requiring 
such result.—Helvering v. Bliss, 55 

S.Ct. 17, 293 U.S. 144, 79 L.Ed. 246, 
95 A.L.R. 207, followed in, C.C.A., 
C. I. R. V. Robinette, 7-3 P.2d 995 and 
0. I. R., V. Igleheart, 74 P.2d 1010— 
Pleasants v. U. S., Ct.Cl., 22 F.Supp. 
964, affirmed U. S. v. Pleasants, 59 S. 
Ct. 281, 305 U.S. 367, 83 L.Ed. 217. 

69. U.S.—^U. S. ▼. Pleasants, Ct.CL, 


59 S.Ct. 281, 305 U.S. '357, 83 L.Ed. 
217—Helvering v. Bliss, 5‘5 S Ct. 
17, 293 U.S. 144, 79 L Ed. 246, 95 
A.L.R. 207, followed in, CCA., C. 
I. R. V. Robinette, 73 P.2d '995, and 
C. 1. R. V. Igleheart, 74 P.2d 1010 
—Faulkner v. C. I. R., C.C.A., 112 
F.2d 987—Cochran v. C. I. R., C. 
C.A., 78 F.2d 176—Schoellkopf v. 
U. S., D.C.N.T., 36 F.Supp. 617, 
affirmed, C.C.A., 124 F.2d 982. 

70. U.S.—Helvering v. Bliss, 55 S. 
Ct. 17, 293 U.S. 144, 79 L.Ed. 246, 
95 A.L.R. 207, followed in, C.C.A., 
C. I. R. V. Robinette, 7*3 P.2d 995, 
and C. I. R. v. Igleheart, 74 F.2d 
1010—Pleasants v. U. S., Ct.Cl., 22 
F.Supp. 964, affirmed U. S. v. 
Pleasants, 59 S.Ct. 281, 305 U.S. 
357, 83 L.Ed. 217. 

71. U.S.—Nehring v. C. I. R., C.C.A., 
131 P.2d 790—Walker v. C. I. R., 
C.C.A.Tex., 91 F.2d 297. 

Securities 

Income of securities retained in 
taxpayer's possession, and dealt with 
as his own was properly taxable as 
income, notwithstanding prior dec¬ 
laration of gift of such income to 
charitable fund, but negotiable bond 
coupons delivered to charitable 
fund were not taxable as part of 
donor’s income.—Rosenwald v. C. I. 
R., C.C.A., '33 P.2d 423, certiorari de¬ 
nied Rosenwald v. Lucas, 60 S.Ct. 
69, 280 U.S. 59-9, 74 L.Ed. 644. 
jE&evocable credit 

Where members of family which 
controlled corporation and corpora¬ 
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tion all used corporation bank ac¬ 
count and kept separate accounts in 
corporation books, the opening of an 
account in corporation books for 
church and crediting thereto amount 
debited from accounts of members 
of family and of corporation merely 
“ear-marked” such credits for pur¬ 
pose of gift to church, but there 
was no assignment of such credits 
without power of revocation so as to 
constitute a “gift” as would be de¬ 
ductible from taxable income until 
such amounts were actually expend¬ 
ed for church.—Nehrmg v. C. I. R., 

C. C.A., 131 F.2d 790. 

Gift held irrevocable 

U.S.—Schoellkopf v. U. S„ C.C.A.N. 

T. , 124 F.2d 982. 

72. U.S,—Nehring v. C. I. R., O.C. 
A., 131 P.2d 790. 

D. C.—Mann v. C. I. R., 35 P.2d '87'3, 
•59 App.D.C, 103. 

73. D.C,—^Andrus v. Burnet, 50 P.2d 
332, 60 App.DC. 182. 

74. U.S.—Nehring v. C. I. R., C.C.A., 
131 F.2d 790. 

Donations by corporation deductible 
as business expenses see supra I 
263. 

75. U.S,—Chicago & N. W. R. Co. v. 
C. I. R., aCA., 114 P.2d 882, cer¬ 
tiorari denied 61 S.Ct. 711, '312 U. 
S. 692, 55 LEd. 1128—Sadowsky v. 
Anderson, C.C.A.N.r., 29 F.2d 677, 
certiorari denied 49 S.Ct, '846, 2'79 

U. S. 849, 73 L.Ed. 992. 
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ganized and operated exclusively for ctiarltaibic or other 
specified purposes. 

Under the provisions of the Internal Revenue 
Code, 26 U.S.C.A. § 23 (o), (q), and similar stat¬ 
utes, contributions are deductible onlj" when made 
to a governmental body for exclusively public pur¬ 
poses,*^® or when made to organizations of the kind 
described in the statute,'^'? which are organized and 
operated exclusively for religious, charitable, sci¬ 
entific, literary, or educational purposes, or for the 
prevention of cruelty to children or animals,and 
no substantial part of the activities of which is car¬ 
rying on propaganda, or otherwise attempting to 
influence legislation.*^^ In the absence of contrary 
provision, the statutory exemption is not limited to 
contributions to charities for the benefit of persons 
within the United States.^® 

A gift to a charitable agency, otherwise deducti¬ 
ble, does not lose its deductibility merely because 
the agency may have been established or controlled 


by a nonexempt organization;®^ or because the 
agency, organized and operated for purposes with¬ 
in the statute, may have been guilty, through mis¬ 
taken advice, of some activity that later turned out 
to have been in violation of a local penal law.®^ 
In like manner a gift to an organization vrithin the 
statute does not lose its deductibility because some 
of its member organizations engage in nonexempt 
activities.®® 

A ^'charitable purpose,” within the Revenue Act, 
has been held to be a general public use which ex¬ 
tends to the poor as well as to the rich,®^ but the 
inclusion of a special designation of beneficiaries 
does not invalidate a trust for charitable or educa¬ 
tional purposes so as to deprive contributions there¬ 
to of exemption from income taxes.®® An indi¬ 
rect, incidental benefit to the taxpayer does not 
prevent the deduction of a contribution to a po¬ 
litical subdivision for exclusively public purposes.®® 

In accordance with the foregoing rules, contri- 


76. XJ.S.—Johnson v. U. S.. D.O.Tex, 
8 F.Su’pp. 842. 

Civic, charitahle, or benevolent pur¬ 
poses 

Payment of moneys into irrevoca¬ 
ble trust, proceeds of which were to 
be used for civic, charitable, or ben¬ 
evolent purposes, and which were 
actually used to huild dam across 
stream near center of city creating 
recreational center, was deductible 
from taxable income as it was a gift 
to the use of a political subdivision 
of the state for exclusively public 
purposes-—Johnson v. U. S., supra. 

77. U.S.—Bok V. McCaughn, C.C.A. 
Pa., 42 F.2d 616, followed in Mutu¬ 
al Aid & Benefit Ass’n of Forst- 
mann & Huffmann Employees v. C. 
I. R., 42 F.2d 61'9. 

Association 

Word “association,within mean¬ 
ing of statute, includes unincorpo¬ 
rated bodies constituted by associa¬ 
tion of men to carry on some com¬ 
mon, charitable, or educational pur¬ 
pose.—Bok V. McCaughn, C.C.A.Pa., 
42 P.2d 616, followed in Mutual Aid 
& Benefit Ass'n of Forstmann & 
Huffmann Employees v. C. I. R., 42 
F.2d 619. 

78. U.S.—Faulkner v. O. I. R., C.C. 
A., 112 F.2d 987--Slee v. C. I. R., 
O.C.A., 42 F.2d 184, 72 A.L.R. 400. 

79. U.S.—Montgomery v. IT. S., '6'3 
CtCl. '588. 

American Birth Control League 
Taxpayer’s gifts to American 
Birth Control League were not de¬ 
ductible from income where main 
purpose of the society was to agitate 
for changes in the laws .—Slee v. C. 

I. R., C.U.A., 42 F.2d 184, 72 A.L.R. 
400. 


Abandonment of nonexempt objects 
A contribution to Birth Control 
League with understanding that con¬ 
tribution was to he used exclusively 
for the League-sponsored Mothers’ 
Health Offices in which physicians 
gave contraceptive advice to sick 
married women unable to afford the 
fee of a private physician was de¬ 
ductible, in view of the fact that the 
League had decided to abandon po¬ 
litical and legislative objects prior 
to the time of the contribution, al¬ 
though formal amendment of 
League’s constitution in accordance 
with the decision was not made un¬ 
til after the contribution had been 
received.—Faulkner v. C. I. R., C.C. 
A., 112 F.2d 987. 

SO. U.S.—Schoellkopf v. U. S., C.C. 

A.N.Y., 124 F.2d 982. 

Gift to foreign municipality 

A gift by taxpayer to principal of 
a charitable trust created by taxpay¬ 
er was deductible, notwithstanding 
that taxpayer had amended trust by 
providing that when the principal 
equaled a certain sum the trustee 
should pay designated amounts an¬ 
nually to cities in Germany for char¬ 
itable, educational, and benevolent 
■purposes, as against contention that 
statute exempting gifts to munici¬ 
palities within United States by im¬ 
plication excluded others, in view of 
subsequent statute creating an ex¬ 
emption without local limitations 
when purposes of gifts are charita¬ 
ble as therein defined, since the can¬ 
on “expressio unius” did not apply.— 
(Schoellkopf v. U. S., supra. 

81, U.S.—Faulkner v. €. I. R., C.’C. 

A., 112 F.2d 9-87. 
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82. U.S.—^Faulkner v. C. L R., su¬ 
pra. 

88. U.S.—Cochran v. C. I. R., C.C. 
A., 78 F.2d 176. 

84. U.S.—Bok V. McCaughn, C.C.A. 
Pa., 42 F.2d 616, followed in Mutu¬ 
al Aid & Benefit Ass’n of Forst¬ 
mann & HufCmann Employees v. C. 
I. R., 42 F.2d 619. 

85. U.S.—Schoellkopf v. U. S., D.C. 
Isr.Y., .'36 F.Supp. 617, affirmed, C. 
C.A., 124 P.2d 982. 

Beneficiaries personally known to 
members 

A special aid association, organ¬ 
ized to perform and performing ex¬ 
clusively acts of charity by giving 
relief from funds collected thereby 
to indigent and deserving persons 
designated by board of managers, 
was “charitable association,” gifts to 
which by individuals were deductible 
in computing their taxable income, 
although all beneficiaries designated 
by board were personally known to 
members of association.—Havemey- 
er V. C. I. R., C.C.A., 98 P.2d ‘706. 
Relatives of settlor 
A provision in a trust, which was 
created by taxpayer, allowing a 
foundation which was created ex¬ 
clusively for charitable and educa¬ 
tional purposes, and which was a 
beneficiary under trust, to include 
among beneficiaries any worthy de¬ 
scendants of taxpayer’s father did 
not prevent trust from being a 
“charitable trust” for purposes of 
computing, taxpayer’s income taxes. 
—Schoellkopf v. U. S., C.C.A.N.T., 
124 F.2d 982. 

88. U-S.—Johnson v. U. S., L.C.Tex., 
8 F.Supp. 842. 
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butions to particular organizations have been held 
deductible as gifts to bodies within the statutory 
exemption,while in other cases they have been 
held not deductible because the purposes of the or¬ 
ganizations were not within the statute. 

§ 370. Estates and Trusts 

An estate or trust may deduct from income any part 
thereof which pursuant to the terms of the will or in¬ 
strument creating the trust is permanently set aside, or 

is to be used exclusively, for charitable purposes. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
162, and similar statutes, a deduction from the in¬ 
come of an estate or trust is allowed for any part 
thereof which, pursuant to the terms of the will or 
deed creating the trust, is permanently set aside, 
or is to be used exclusively, for charitable purpos¬ 


§ 370 

es.^^ The statute applies to estates in the process' 
of settlement, as well as to trusts.^® 

To authorize a deduction of income as "perma¬ 
nently set aside” for charitable purposes, it is suf¬ 
ficient and necessary that there be an irrevocable 
appropriation to charitable uses pursuant to the 
terms of the instrument.^^ The exemption is not 
dependent on the action of the executors in credit¬ 
ing income on their books,on actual payments of 
such income,^3 or on the prior existence of the 
charitable organization to which payment is to be 
made.®^ It is not required that the will or deed 
creating the trust specifically direct the charitable 
contributions claimed as deductions. 

The question whether the corpus, including cap¬ 
ital gains, was permanently set aside for charita- 
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87. U.S.—Gimbel v, C. I. B., C.O.A., 
F.2d 780. 

Cliaritable purposes 

(1) Voluntary payments to non¬ 
stock unincorporated foundation or¬ 
ganized by corporation’s officers and 
employees chiefly to grant pensions. 
—Gimbel v. C. I. R., supra. 

(2) Payments made by overseas T. 
M. C. A. worker from his own pocket 
for expenses, disbursements, and 
equipment, for which he had valid 
claim against T. M. C, A. for reim¬ 
bursement, together with payments 
direct to Y. M. C. A.—Wolfe v. Mc- 
Caughn, D.C.Pa., 5 F.Supp. 407. 

(3) Portion of corpus of trust set 
up as building fund, which, at ter¬ 
mination of trust, was to be dis¬ 
tributed to hospital under terms of 
will.—Continental Illinois Nat. Bank 
& Trust Go. of Chicago v. XJ. S., Ct. 
CL, 18 P.Supp. 229. 

(4) Contributions to Grand Army 
post.—Duffy V. Pitney, C.C.A.N.J., 2 
P.2d 230, certiorari denied 4-5 S.Ct. 
231, 267 U.S. 595, 69 L.Ed. 805, and 
Ferguson v. Pitney, 45 S.Ct, 231, 267 
U.S. 595, 6'9 L.Ed. 805. 

Charitable or educational purpose 

Transfer of securities to trustees 
absolutely and in perpetuity, to 
make awards to citizens rendering 
conspicuous service, was a "gift” to 
association or foundation operated 
exclusively for charitable or educa¬ 
tional purpose.—Bok v. McCaughn, 
C.C.A.Pa., 42 P.2d 616, followed in 
Mutual Aid & Benefit Ass’n of Forst- 
mann & Huffmann Employees v. C. L 
R., 42 F.2d 619. 

Educational corporation 

Contributions to League for In¬ 
dustrial Democracy, organized to 
make researches and give lectures, 
concerning economic and social prob¬ 
lems, were deductible as contribu¬ 
tions to “educational corporation.”— 
Weyl V. C. I. B., C.C.A., 48 F.2d '811. 


.83. U.S.—Schuster v. Nichols, D.C. 
Mass., 20 F.2d 179. 

Cemetery corporation 

U.S.—'Schuster v. Nichols, supra. 

Literary society 

Gifts to literary society whose 
members consist of members of in¬ 
ter-collegiate fraternity were not de- j 
ductible where the social aspects of 
the society played a larger part than 
did its literary and educational ac¬ 
tivities.—Davison v. C. I. B., C.O.A., 
60 F.2d 60. 

89. U.S.—Old Colony Trust Co. v. C. 
r. B., '57 S.Ct. 813, 301 U.S. 379, i81 
L.Ed. 1169. 

D.C.—McDermott v. C. I. B., 1*50 F. 
2d 585. 

Statute should be construed with 
the view of carrying out the legisla¬ 
tive purpose to encourage charitable 
contributions.—Old Colony Trust 
Co. v. C I. B., 57 S.Ct. 813, 301 U.S. j 
379, 81 L.Ed. 1169—C. I. B. v. F. G. 
Bonfils Trust, C.C.A., ll'o F.2d 788. j 
Law of domicile controlling 
With respect to the deductibility 1 
of trust income claimed to be per¬ 
manently set aside for charitable 
uses, the estate and the trusts there¬ 
in set up are governed by the law 
of the domicile of the testator.—Colt 
V- Duggan, D.C.N.T., 25 F.Supp. 268. 

90. U.S.—Bowers v. Slocum, C.C.A. 
N.Y., 20 P.2d 3.50. 

91. U.S.—Potter v. Bowers, C.C.A.N. 
Y., 89 P.2d 687—Charles P. Moor¬ 
man Home for Women v. U. S., D. 
C.Ky., 42 F.2d 257—Colt v. Dug¬ 
gan, D.C.N.Y:, 2‘5 F.Supp. 268. 

92. U..S.—Bowers v. Slocum, C.C.A. 
N.Y., 20 P.2d 360. 

93. U.S.—^Potter v. Bowers, C.C.A.N. 

Y., '89 F.2d -687—Hartford-Con- 

necticut Trust Co. v. Eaton, D.C. 
Conn., 29 P.2d 840, affirmed, C.C. 
A., 36 F.2d 710. 

Amount not limited 

Statute does not limit exemption 
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to sums shown by estate actually to 
have been paid out of its receipts 
during particular tax year.—Old Col¬ 
ony Trust Co, V. a I. R., 57 S.Ct. 
813, 301 U.S. 379, 81 L.Ed. 1169. 

94. U.S.—^Potter v. Bowers, C.C.A. 
N.Y., 89 F.2d 687. 

95. U.S.—Old Colony Trust Co. v. 

C. I. R., 57 S.Ct 812, 301 U.S. '379, 
i81 L.Ed. 1169—Wellman v. Welch, 

D. C.Mass., 21 F.Supp. 978, af¬ 
firmed, C.C.A, 99 F.2d 75. 

“Pursuant to” 

The words “pursuant to” in the 
statute mean acting or done in con¬ 
sequence or in prosecution of any¬ 
thing; hence, agreeable; conforma¬ 
ble; following; according.—Old Col¬ 
ony Trust Co. V. C. I. R., 57 S Ct. 813, 
301 U.S. 379, 81 L.Ed. 116-9-Wellman 
V. Welch, D.C.Mass., 21 F.Supp. 978, 
affirmed, C.C.A., 99 F-2d 75. 

Specific disposition of income 

The testator’s failure in charitable 
bequest of residuary estate specif¬ 
ically to mention income from the 
residuary estate during administra¬ 
tion and distribution did not pre¬ 
clude executor from deducting such 
income from income for tax pur¬ 
poses. — Beggs V. U. S., Ct.CI, 27 F. 
Supp. 599. 

Technical departujr© from terms of 
will 

That income from charitable trust 
created by will went directly from 
executor to legatees, instead of as 
provided in will from executor to 
charitable foundation and from it to 
legatees, was, if a departure from 
will, purely technical, which could 
not change fact that such payments 
directly charged by will against in¬ 
come and to be paid out of it an¬ 
nually were in fact so paid, and 
hence were proper deductions to be 
made by executor in computing in¬ 
come tax.—C. I. R. V. Citizens & 
Southern Nat. Bank, C.C.AGa., 147 
F.2d 977. 
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ble purposes must be determined not on mere the¬ 
ory but by consideration of the provisions of the 
will concerning the amount of the corpus, the in¬ 
come and the annuities, and the degree of proba¬ 
bility that the corpus would be resorted to for an¬ 
nuity payments.®^ Each individual case is bot¬ 
tomed on its own facts.®"^ A deduction for a char¬ 
itable gift will be allowed only if its value can be 
ascertained definitely at the date of testator’s 
death,®^ and if there is a probability or a reason¬ 
able possibility under the terms of a will that mon¬ 
ey or property bequeathed to a charitable trust may 
be invaded as to corpus or income, so that the 
amount ultimately available for charitable purpos¬ 
es is not ascertained, there is no amount permanent¬ 
ly set aside for charitable uses.®® However, the 
bare possibility of an invasion of the fund that is 
so remote that it cannot, as a practical matter, be 
said to exist at all, does not render incapable of 
definite ascertainment the fund devoted to charita¬ 
ble purposes.! 


Where a testator creates a charitable trust, his 
executor, by defraffing corpus charges out of the in¬ 
come, does not deprive the trust of the exemption 
the will and revenue statutes confer, regardless of 
whether such use of the income is a charitable one.^ 
However, if the terms of the instrument require 
payment of estate charges out of income before re¬ 
sorting to the corpus, the trustee cannot avoid pay¬ 
ment of the tax on the income by charging the pay¬ 
ment of taxes and fees to the corpus and paying an 
amount equal to the income to charitable purpos¬ 
es. ^ Where the value of the residuary estate was 
deductible from the gross estate in computing es¬ 
tate taxes as a bequest to charity, discussed infra 
§ 493, the estate was entitled to deduct from gross 
income, the income which was distributed under the 
terms of the will to charities.^ 

Contributions from the corpus of the estate or 
trust are not deductible,5 and corpus cannot be 
converted into income by trustees’ resolutions that 


98 . U.S.—C. I. R. V. F. G. Bonfils 

Trust, C.C.A., 115 F.2d 7S8. 

Actual diversiott 

It has been held that the fact that 
the trustee has power to divert in¬ 
come from the charitable purpose 
does not affect the ri&ht to exemp¬ 
tion until such income has actually 
been diverted.—^Hartford-Connecticut 
Trust Co. V. Baton, D.C.Conn., 29 P. 
2d 840, affirmed, C.C.A., 36 P.2d 710. 
Capital gai n s 

Where capital gains realized from 
sale of securities have become part 
of corpus of testamentary trust, the 
same considerations which deter¬ 
mine whether the gift in remainder 
to charity is ascertainable at date 
of death of testator for purpose of 
computing the estate tax are perti¬ 
nent in determining whether capital 
gains are ‘‘income” permanently set 
aside in favor of a charity, and 
hence deductible from gross income 
for income tax purposes.—C. I. R. v. 
Merchants Nat. Bank of Boston, C. 
C.A., 132 F.2d 4S3, affirmed U. S. 
Merchants Nat. Bank of Boston v. O. 

I. R., 64 S.Ct. 108, 320 U.S. 2-56, 88 
B.Ed. 35. 

IVookiug forward from end of tax 
year 

In determining whether securities 
in which reinvestment of capital 
gain realized from sale of part of 
trust corpus was made was “per¬ 
manently set aside” to be used ex¬ 
clusively for charitable purposes, so 
as to authorize deduction thereof in 
determining trustee’s Income tax for 
that year, the circuit court of ap¬ 
peals was required to consider the 
uses to which the trust deed per¬ 
mitted trustee to put the securities, 
looking forwaxd from the end of the 


’ tax year.—Bank of America Nat. 
Trust & Savings Ass’n v. C. I. R., C. 
C.A., 126 P.2d 48. 

97. U.S.—Holcombe v. IJ. S., D.O. 
Mass., 41 P.Supp. 471. 

98. U.S,—Langenbach’s Estate v. C. 
I. R., C.C.A., 1'34 F.2d 590—C. I. R 
y. Up John’s Estate, U.C.A., 124 F. 
2d 73. 

99. U.S.—Uangenbach’s Estate v. C. 
I. R., aC.A., 134 F.2d 590—C. I. R. 
V. Upjohn’s Estate, CC-A., 124 F. 
2d 73. 

Money or property held not perma¬ 
nently set aside 

U.S.—Merchants Nat. Bank of Bos¬ 
ton V. C. I. R., 64 S.Ct. 108, 320 U. 
S. 2‘56, iSS L.Ed. ‘35—^Langenbach's 
Estate V. C. I. R., C.C.A., 134 F.2d 
590—Bank of America Nat. Trust 
& Savings Ass'n v. C. I. R., C.C.A., 
126 F,2d 48—C. I. R. v. F. G. Bon- 
flls Trust, C.C.A., 115 F.2d 7SiS— 
Boston Safe Deposit & Trust Co. 
V. C. I. R., aC-A., 66 F.2d 179, cer¬ 
tiorari denied Boston Safe Deposit 
& Trust Co. V. Helvering, '54 S. 
Ct. 227, 2-90 U.S. 700, 78 L.Ed. 602 
—^Holcombe v. U. S., D.C.Mass., 41 
F.Supp. 471—Colt V. Duggan, D.C. 
N.Y., 25 P.Supp. 268. 

1. U.S.—C. I. R. V. Upjohn’s Estate, 
C.C.A., 124 F.2d 73. 

Possibility of invasion of corpus 
held remote 

U.S.—C. I, R. V. Citizens & Southern 
Nat. Bank, C.C.A.Ga., 147 F,2d 977 
—C. I. R V. Upjohn’s Estate, C.C. 
A., 124 F.2d 73—C. I, R. v, P. G. 
Bonftls Trust, C.C.A., 115 F.2d ’788 
—Holcombe v. U. S., D.C.Mass., 41 
P.Supp. 4'71. 

Comfortable maintenance 
Trustee’s power to impair princi¬ 

552 


pal, when deemed necessary or ad¬ 
visable for widow’s comfortable 
maintenance, was impliedly limited 
to support according to widow’s 
“station in life,” and not unlimited 
power to divert income to be used 
for charitable purposes to nonexempt 
fields.—^Hartford-Connecticut Trust 
Co. V. Eaton, C.C.A.Conn., 36 F.2d 
■710. 

2. U.S.—C. I. R. V. Citizens & South¬ 
ern Nat Bank, C.C.A.Ga., 147 P.2d 
977. 

3. U.S.—Bank of America Nat. Trust 
& Savings Ass’n v. C. I. R-, C.C. 
A., 126 F,2d 48. 

4. U.S.—Beggs V. U. S.. CtCl., 27 
F.Supp. 599. 

5. U.S.—-W. K. Frank Trust of 1931 
V. C. I. R., C.C.A., 145 F.2d 411. 

Income treated as corpus of estate 
Where estate was insufficient to 
pay pecuniary legacies in full, pay¬ 
ment of residuary legacies was im¬ 
probable, and executor who was not 
authorized by will to pay from in¬ 
come, as such, any pecuniary lega¬ 
cies, indiscriminately treated all re¬ 
ceipts as assets of the entire estate 
and applied them to payment of pe¬ 
cuniary legacies, all income received 
by executor either as dividends or ac¬ 
cruals from sale of assets became 
part of “corpus” of estate and hence, 
in determining estate's income tax, 
deduction could not be made of sums 
paid in satisfaction of legacies to 
charitable institutions under statute 
allowing deductions for charitable 
purposes during taxable year.—^Well¬ 
man V, Welch, C.C.A.Mass., 99 F.2d 
76 . 
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the value of property distributed should be charged 
against the income of the trust® 

With respect to whether trust income is set aside 
for exempt purposes, the words "'public welfare"' as 
used in a will are synonymous with "public chari¬ 
ty" and signify some form of direct relief to the 
public.'^ 

§ 371. Amount and Computation 

The amount deductible is governed by statute, and 
in computing net income for the purpose of the deduction 
capital net gain may be included but capital leases are 
disregarded. 

Under the provisions of the Internal Revenue 
Code, 26 U.S.C.A. § 23 (o), (q), and similar stat¬ 
utes, the amount deductible for contributions is 


§ 372 

limited to a specified percentage of the taxpayer's 
net income calculated in the first instance without 
reference to the amount of such contributions.® In 
determining the base for computing the allowable 
deduction, the taxpayer is entitled to include capital 
net gain in his net income, even though he elected 
to be taxed on the capital net gain at a more fa¬ 
vorable rate than ordinary income.^ Although it 
was formerly held otherwise,^® the rule has now 
been declared to be that the taxpayer's net income 
must be computed without regard to capital loss- 
es.1^ In determining the amotmt of the deduc¬ 
tion, the income of a business, subsequently incor¬ 
porated, taxed as corporate income at the individ¬ 
ual taxpayer's election, is disregarded.^^ 


INTERNAL REVENUE 


7. Credits agaixst Net Income 


§ 372. In General 

Credits against taxable income, as for a percentage 
of earned net income, or for a fixed exemption dependent 
on family status, are allowed only to the extent provided 
for by the revenue acts. 

Under a statute permitting a credit against taxa¬ 
ble income for a percentage of income returned in 
a prior year, the taxpayer must bring himself with¬ 
in the terms of the statute to claim the credit.^® 
A statute providing that, if any part of trust income 
is included in the beneficiary's income, the benefici¬ 


ary shall be entitled to credit thereon for his pro¬ 
portionate share of exempt dividends and interest 
included therein, permits the beneficiary a credit 
only for his proportionate interest in such dividends 
and interest.^^ 

Earned net income. Under the Internal Revenue 
Code, 26 U.S.C.A. § 25 (a) (3), and similar stat¬ 
utes, which § 25 (a) (3) was repealed by the Act 
of February 25, 1944 § 107 (a), 58 U.S.St at L, 
p 31, individual taxpayers were entitled to a credit 
for a specified percentage of earned net income, 


6. U.S.—W. K. Prank Trust of 1931 
V. C. I. R., C.C.A., 145 P.2d 411. 

7. U.S.—C. I. R. V. Upjolin's Estate, 
C.C.A., 124 F.2d 73. 

8. U.S.—Helvering- v. Bliss, 55 S.Ct. 
17, 293 U.S. 144, 79 L.Ed. 24S, 95 
A.L.R. 207. 

“ISTet iucoane,” as used in provision 
of a statute allowing: deductions for 
charitable contributions not exceed¬ 
ing fifteen per cent of taxpayer’s 
“net income,” means “taxable net 
income” as used in the act before 
amendment, the word “taxable” be¬ 
ing omitted on amendment because 
it was surplusage.—Pleasants v. U. 
a, Ct.Cl., 22 P.Supp. 964, affirmed U. 
S. V. Pleasants. 59 S.Ct. 281, 305 TJ. 
S. 357. 83 L.Ed. 217. 

9. U.S.—White v. Atkins, 55 S.Ct. 78, 
293 U.S. 537, 79 L.Ed. 644, certiorari 
dismissed 55 S.Ct. *149, 293 U.S. 634, 
79 L.Ed. 718—Helvering v. Bliss, 
55 act. 17, 293 U.S. 144, 79 L.Ed. 
246, 95 A.L.R. 207, followed in, 
C.C.A., C. I. R. V. Robinette, 73 P. 
2d 995, and C. I. R. v. Ig-leheart, 
74 F.2d 1010—Cutting v. U. S,, D. 
UN.Y., 26 P.Supp. 586—Blow v. U. 
S., D.C.Ill., 5 P.Supp. 737, reversed 
on other grounds, C.C.A., XJ. S. v. 
Blow. 77 P.2d 141. 


D.C.—^Helvering v. Straus, 74 P.2d ^ 
470, 64 App.D.C. 66. 

10. U.S.—Lockhart v. C. I. R., C.C. 
A., 89 P.2d 143, certiorari denied 
58 S.Ct. 31, 302 U.S. 711, 82 L.Ed. 
549—^Avery v. C. I. R., C.C.A., 84 
F.2d 905, certiorari denied 57 S. 
Ct. 231, two cases, 299 U.S. 604, 81 
L.Ed, 445, rehearing denied 57 S. 
Ct. 430, two cases, 300 U.S. 686, 81 
L.Ed. 888. 

Taxpayer who chooses to accept 
benefit of his charitable contributions 
must accept computation base pro¬ 
vided by statute, regardless of appli¬ 
cation of any other statute which 
merely segregates a portion of his 
net income for taxation at a special 
rate, or limits his losses in compu¬ 
tation of his tax.—^Ax'ery v. C. I. R., 
supra. 

11. U.S.—^Heinz v. C. I. R., C.C.A., 
101 P.2d 453. 

Cougressional intent 
Where taxpayer sustained a "capi¬ 
tal net loss” as defined by the Reve¬ 
nue Act m excess of income for the 
taxable year, taxpayer was entitled 
to allowance as a deduction for 
charitable contributions in determin¬ 
ing taxable income without regard 
to the capital loss, since congress, in 
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view of other provisions of the Reve¬ 
nue Act, intended to make the tax¬ 
payer’s net income ascertained irre¬ 
spective of capital net loss the sub¬ 
ject of the tax, and to allow deduc¬ 
tion for charitable contributions 
from such net income.—U. S. v. 
Pleasants, 59 S.Ct. 281, 305 U.S. 357, 
83 L.Ed. 217. 

12. U.S.—Sadowsky v. Anderson, C. 
C.A.N.Y., 29 P.2d 677, certiorari de¬ 
nied 49 S.Ct. 346, 279 U.S. 849, 73 
L.Ed. 992. 

13. U.S.—Shearer v. Burnet, C.C.A, 
52 S.Ct. 332, 285 U.S. 228, 76 L.Ed. 
724. 

14. U.S.—Grey v. C. 1. R., C.C.A., 118 
F.2d 153, 141 A.L.R. 1113. 

Practice followed by tr-astees 

The practice of deducting as con¬ 
tributions sums distributed to chari¬ 
table institutions followed by trus¬ 
tees in determining the net taxable 
income of a trust did not affect the 
question of how the credits against 
taxable income of a beneficiary should 
be determined.—Grey v. C. I. R., su¬ 
pra. 

15. U.S.—Allen v. Morsman, C.C.A. 
Neb., 46 F.2d 891. 

Trustee under trust for accumula¬ 
tion of income is not ‘^individual” 
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and the term "earned income” was defined as 
amounts received as compensation for personal 
services actually rendered.^^ In a joint return by 
husband and wife, the earned income of both may 
be aggregated for the purpose of credit but the to¬ 
tal credit may not exceed the statutory limit allow¬ 
ed an individual.!'^ In jurisdictions where the 
doctrine of community property obtains, a wife may 
be entitled to earned income credit on one half of 
her husband’s compensation for personal services 
rendered which is returnable as her income.!^ 

Head of family. Prior to the Act of May 29, 
1944 c 210, § 10, which substituted an exemption on 
a per capita system for taxpayer, his spouse, and 
his dependents, the Revenue Acts provided for an 
exemption of a fixed amount for a married per¬ 
son living with husband or wife,!® or for the head 
of a family.^® A head of a family, within the stat¬ 
utes, is one who actually supports and maintains 
in one household individuals who are closely con¬ 


nected with him by blood relationship, relationship 
by marriage, or by adoption, and whose right to 
exercise family control and provide for the depend¬ 
ent individuals is based on some moral or legal 
obligation.^! In accordance with this rule, par¬ 
ticular cases have granted^^ or have denied^^ the 
exemption. 

§ 373. Corporations 

A corporation is entitled to various credits provided 
for by statute, in computing Its income for tax pur¬ 
poses. 

As a general rule, a corporation may claim a 
credit against taxable income only to the extent 
provided for by the revenue acts.^^ Under the 
provisions of the Internal Revenue Code, 26 U.S. 
C.A. § 26 (a), and similar statutes, a corporation 
may be allowed a credit on the amount received as 
interest on obligations of the United States,but 
such provisions do not include a credit for statu¬ 
tory interest on a tax refund.^® Under the In- 


entitled to credit on earned net in¬ 
come.—^Allen V. Morsman, supra. 

Member of partnersMp which had 
fiscal year ending: January 31 so 
that eleven twelfths of partnership 
income distributable to him in 1932 
was attributable to 1931 and one 
twelfth to 1933 was not entitled to 
any earned income credit where law 
applicable in 1932 did not so permit, 
notwithstanding member's conten¬ 
tion that he was entitled to such a 
credit on eleven twelfths of his 
share of partnership income under 
law applicable in 1931.—^Weil v. C. 
I. R., C.C.A., 83 F.2d 173. 

16. U.S.—Graham v. C. L R., C.C.A., 
95 F.2d 174. 

17. U.S.—Bennett v. C. I. R-, C.C.A., 
139 F.2d 961. 

Treatment of joint return as a re¬ 
turn of a taxable unit and as 
though made by an individual see 
infra § 639. 

18- U.S.—Graham v. C. 1. R., C.C. 
A., 95 F.2d 174—McLarry v. C. I. 
R., C.C.A.Tex., 30 F.2d 789. 
Earnings of husband as community 
property see Husband and Wife § 
475. 

Musband as agent of oornmnnity 
The question whether services ren¬ 
dered by the husband were actually 
rendered by him alone or by the 
marital community must be deter¬ 
mined by the law of the state since 
the federal statute does not define 
the words “actually rendered;'* in 
some community property states, 
when the husband engages in any 
gainful occupation he does so as the 
agent of the community so that 
services rendered by him are actual¬ 
ly rendered by both spouses equally 


and it is immaterial that the wife 
did not personally participate in the 
services.—Graham v. C. I. R., C.C.A., 
95 F.2d 174. 

19. U.S.—Weil V. C. I. R.. C.C.A., 83 

F.2d 173. 

Member of partnership which had 
fiscal year ending January 31 so that 
eleven twelfths of partnership in¬ 
come distributable to him in 1932 
was attributable to 1931 and one 
twelfth to 1932 was limited to re¬ 
duced 1932 personal exemption cred¬ 
it, without right to prorate 1931 and 
1932 exemption credit.—^Weil v. C. 
I. R., supra. 

20. D.C.—^Wade v. Helvering, 117 F. 

2d 21, 73 APP.H.C. 96. 

21. U.S.—^Hirsch v. C. I. R., C.C.A., 

124 F.2d 24—Miller v. Glenn, D.C. 

Ky., 47 F.Supp. 794. 

Second cousin’s wife supported by 
a taxpayer who regards her as a 
foster mother is not “closely con¬ 
nected’* with him within the text 
rule, since the phrase “closely con¬ 
nected” applies to each of the three 
types of relationship and not mere¬ 
ly to blood relationship.—^Wade v. 
Helvering, 117 F.2d 21, 73 App.D.C. 
96. 

Separation 

In the absence of continuous actual 
residence together, whether or not a 
person with dependent relatives is a 
head of a family must depend on the 
character of the separation; where 
the relationship, financial dependen¬ 
cy, and support by the taxpayer ac¬ 
tually exist, the question of the 
necessity of living in separate homes 
is one which should be judged by the 
reasonable needs of the case rather 
than by an arbitrary rule; the ex¬ 
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emption continues if a father is ab¬ 
sent on business, or a child or other 
dependent is away at school or on a 
visit, the common home being still 
maintained, or if, through force of 
circumstances, the father is obliged 
to maintain his dependent children 
with relatives or in a boarding house 
while he lives elsewhere.—Miller v. 
Glenn, D.C.Ky., 47 F.Supp. 794. 

22. U.S.—Miller v. Glenn, supra. 

23. U.S.—Johnson v. C. I. R.. C.C. 
A., 132 F.2d 38. 

Independezit means 

A person is not entitled to an ex¬ 
emption as the “head of a family,*' 
where members of the household, to 
the support of which he contributes, 
are not actually dependent on him for 
support or have independent means 
thereof.—^Hirsch v- C. I. R., C.C.A., 
124 F.2d 24—Ellis v. C. I. R., C.C.A. 
La., 110 F.2d 954. 

24. U.S.—Shellabarger Grain Prod¬ 
ucts Co. V. C. I. R., C.C.A., 146 F. 
2d 177. 

Proportionate exemption 
Taxpayer filing return on basis of 
fiscal year ending January 31, 1921, 
was not entitled to the full exemp¬ 
tion which was allowable under pri¬ 
or act and not under act of 1921, 
taking effect as of January 1, but 
only to eleven-twelfths of such ex¬ 
emption.—Valentine-Clark Co. v. C. 
1. R.. C.C.A., 52 F.2d 346. 

25. U.S.—^Helvering v. British- 
American Tobacco Co., C.C.A., 69 
F.2d 528, affirmed British-American 
Tobacco Co. v. Helvering, 55 S. 

1 Ct. 65, 293 U.S. 95, 79 UEd. 218. 

2& U.S.—^Helvering v. British- 
, American Tobacco Co., supra. 
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terna! Revenue Code, 26 U.S.C.A. § 26 (b), and 
similar statutes, a credit is granted for a percent¬ 
age of the amounts received as dividends from a do¬ 
mestic corporation subject to taxation and the 
redemption by a corporation of its preferred stock 
held by a taxpayer which amounts to the distribu¬ 
tion of a taxable dividend entitles the taxpayer to 

the credit.^S 

Under the Revenue Act of 1936 § 26 (c) (3), as 
amended by the Revenue Act of 1942 § 501 (a) (2), 
a surtax credit was allowed up to the amount of 
any deficit in accumulated earnings and profits as 
of the close of the preceding taxable year, if the 
corporation was prohibited by a law or order of a 
public regulatory body from paying dividends be¬ 
cause of such deficit.29 Under the Revenue Act of 
1936 § 26 (g), which was added to by the Revenue 
Act of 1942 § 501 (a) (3), a credit was allowed 
for a gain, realized within the taxable year and pri¬ 
or to March 3, 1936, from the sale or other dispo¬ 
sition of a capital asset, which, pursuant to con¬ 
tract, was distributed prior to such date to share¬ 
holders in whole or in part of preferred stock.^O 


§ 374 , - Dividends Paid Credit 

a. In general 

b. Payment or retirement of indebted¬ 

ness 

c. Distributions in liquidation 

d. Non taxable distributions 

a. In General 

Dividends paid by a corporation during the taxable 
year, without any preference, are allowed as a dividends 
paid credit in determining the amount of Its taxable in¬ 
come for particular taxes as provided by statute. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
27, and similar statutes, a corporation is generally 
entitled to a credit against its taxable income for 
the amount of dividends paid out during the taxable 
year, subject to the limitations therein provided.^^ 
Such credit is to be applied against income for the 
purpose of computing taxes to the extent provided 
for by the income tax laws, and is usually granted 
ivith respect to computation of surtaxes on undis¬ 
tributed income.S 2 Provisions of the statute de¬ 
tailing the circumstances under which the credit is 
allowed and under which the credit is denied must 
be construed together to render such provisions con¬ 
sistent with each other,S3 and to prevent a double 


2Y. XJ.S.—^Fostoria Glass Co. v. 

Yoke, D.C.W.Va., 45 F.Supp. 962. 

28. U-S.—Fostoria Glass Co. v. Yoke, 
supra. 

In assessmgf value of capital stock 
of the redeeming corporation to de¬ 
termine what portion of the amounts 
received by the taxpayer should be 
treated as a taxable dividend, a re¬ 
strictive agreement in the original 
subscription, giving the corporation 
the right to buy back the stock at 
book value if the subscriber desired 
to sell, should he considered as en¬ 
hancing rather than detracting from 
the value of the stock.—^Fostoria 
Glass Co. v. Yoke, supra. 

29. XJ.S.—U. S. V. Byron Sash & Door 
Co., C.C.A.Ky., 150 F.2d 44. 

Strict coustruotiou 
The taxpayer may not have the 
statute liberally construed, but must 
bring itself within the precise let¬ 
ter of the legislative grant.—Sumter 
Farm & Stock Co. v. XJ. S., C.C.A.Ala., 
151 F.2d 975. 

Ckirporatiou in partial liquidation 
Such statute is for the benefit of a 
going corporation and not of one 
engaged in distributing its assets in 
partial liquidation, and accordingly, 
a corporation in partial liquidation is 
entitled only to a credit of the 
amount by which its adjusted net 
income exceeded the earnings and 
profits for the taxable year.—Shella- 
barger Grain Products Co. v. C. I. 
R,, C.C.A,, 146 F.2d 177. 


Prohilbition required 
The prohibition against payment 
of dividends by provision of law re¬ 
quires a prohibition by the statutory 
laws of the state.—Sumter Farm & 
Stock Co. V. U. S., CC.A.Ala., 151 P. 
2d 975. 

Distribution of stock dividend 

(1) Where a corporation had a 
surplus, a deficit within the mean¬ 
ing of the statute, could not be 
effected by the distribution of a non- 
taxable stock dividend.—Century 
Electric Co. v. C. I. R., C.C.A., 144 
F.2d 983. 

(2) Where a corporation had a 
deficit, it was not precluded from 
receiving credit of the amount of 
such deficit because years before it 
had distributed stock dividends and 
thereby capitalized accumulated earn¬ 
ings and profits in such an amount 
that, if not so capitalized, a deficit 
would not have existed.—XJ. S. v. 
Byron Sash & Door Co., C.C.A.Ky., 
150 F.2d 44. 

Credit uot allowed 
Where corporation, although a 
deficit corporation, was solvent and 
was not expressly prohibited by state 
constitution or statute from declar¬ 
ing dividends, it was not entitled to 
credit.—Sumter Farm & Stock Co. v. 
U. S., D.C.Ala., 69 F.Supp. 69, af¬ 
firmed, C.C.A., 151 F.2d 975. 

30.. XJ.S.—Budd International Corp. 
V. C. I. R., C.C.A., 143 F.2d 784, 
certiorari denied 65 S.Ct. 662, 323 
U.S. 802. 89 D.Ed. 640. 
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Form or contract 

Contract may be wholly or partly 
oral, or, if written, need not be con¬ 
tained in a single instrument.—Budd 
Intern. Corp. v. C. I. R., 143 F.2d 
784, certiorari denied 65 S.Ct. 562, 323 
XJ.S. 802, 89 L.Ed. 640. 

Partial redemption 
A partial redemption need not be 
a pro rata payment to all sharehold¬ 
ers, but may be a full payment to 
less than all.—Budd Intern. Corp. v. 
C. I. R., supra. 

31. XJ.S.—George M. Cox, Inc. v. C. 
I. R., C.C.A.La., 128 P.2d 957—C. 
I. R. V. Columbia River Paper 
Mills, C.C.A., 127 F.2d 558. 

Strict construction 
Statute allowing a dividends paid 
credit must be strictly construed.— 
May Hosiery Mills v. C. I. R., C.C.A., 
123 F.2d 858. 

32. U.S.—Black Motor Co. v. C. I. R., 
C.C.A., 125 F.2d 977. 

Purpose 

The primary purpose of the provi¬ 
sion was to make available to tax 
gatherer a stream of tax wealth 
theretofore locked in corporate sur¬ 
pluses, and to encourage, if not com¬ 
pel, the distribution of corporate 
earned surpluses to its shareholders, 
so that the tax could be collected 
from shareholder for the year of dis¬ 
tribution.—Black Motor Co. v. C. I. 
R., supra. 

33. XJ.S.—Helvering v. Credit Alii- 
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deductioii.3^ 

Under the provisions of the statute, the credit 
may be claimed regardless of whether the dividend 
is paid in cash,^^ in kind,^^ or in obligations of the 
corporation but the dividend must be actually 
distributed during the taxable year, not merely de¬ 
clared, 3 8 and the control of property distributed as 
dividends must have passed irrevocably from the 
corporation to its stockholders.^^ While it has 
been held that the word “paid,’’ within the mean¬ 
ing of the statute, refers to the time when the 
stockholder receives his dividend check and not 
when it is drawn,^*^ it has also been held that, when 
xhe stockholder receives the full and final benefit of 
:the dividend by offset, it is as much paid as if he 
had received and then paid back the money.^i 

Preferentiul dividends. Under the Internal Rev¬ 


enue Code, 26 U.S.C.A. § 27 (h), and similar stat¬ 
utes, the dividends paid credit is not allowed un¬ 
less the distribution is pro rata, equal in amount, 
and with no preference to any share of stock as 
compared with any other shares of the same class, 
and such limitations to the right to the credit ap¬ 
ply to distributions in liquidation as well as to oth¬ 
er distributions.^^ The word “distribution” as used 
in the statute means the act of distributing or dis¬ 
pensing,^^ or a division and delivery,while the 
term “distribution pro rata” indicates that equality 
among shareholders in the declaration of dividends 
is not sufficient but that the dividend must be paid 
at the same time in equal amount on each share of 
stock in any given class.^6 

Dividends in obligatwis of corporation. Under 
the Internal Revenue Code, 26 U.S.C.A. § 27 (e), 


ance Corporation, 62 S.Ct. 989, 316 
U.S. 107, S6 L.Ecl. 1307. 

Provisions lield not ia conflict 

The section of Revenue Act author¬ 
izing’ dividends paid credit, in case 
of amounts distributed in liquida¬ 
tion, and following section providing 
that no dividends paid credit shall 
be allowed with respect to any dis¬ 
tribution unless the distribution is 
pro rata, equal in amount, and with 
no preference to any share of stock 
as compared with other shares of the 
same class, are not in conflict and 
should be read together and when 
they are read together there is no 
ambiguity.—^May Hosiery Mills v. C. 
I. R., C.C.A., 123 F.2d S5S. 

provision, held irrolevaat 

The statute providing that a dis¬ 
tribution of corporate taxpayer’s 
stock or securities or those of an¬ 
other corporation shall not be con¬ 
sidered a distribution of earnings or 
profits of taxpayer if no gain to dis¬ 
tributee from receipt of stock or se¬ 
curities is recognized by law was 
irrelevant to controversy involving 
distribution in property and money 
as affecting undistributed profits tax. 
—Helvering v. Credit Alliance Corpo¬ 
ration, 62 S.Ct. 989, 316 U.S. 107, 86 
L.Ed. 1307. 

34. U.S.—Spokane Dry Goods Co. v. 

C. I. R.. C.aA., 125 F.2d 865. 
Deductions aot allowed 

Where a deduction is taken for 
dividends paid in obligations of the 
corporation, a second deduction can¬ 
not be taken for amounts used or set 
aside for payment of such obliga¬ 
tions.-—Spokane Dry Goods Co. v. 
C. I. R., supra. 

35- U.S.—Schinebro, Inc. v. C. I. R., 
C.C.A., 131 F.2d 504-—C. I. R. v. 
Columbia River Paper Mills, C.C. 
A., 127 F.2d 558. 

36- U.S.—C. I. R. V. Columbia River 
Paper Mills, supra. 


37. U.S.—C. I. R. V. Columbia River 
Paper Mills, supra, 

38.. U.S.—Schinebro, Inc. v. C. I. R., 
C.C.A., 131 P.2d 504. 

Stock dividend was held not dis¬ 
tributed.—-Schinebro, Inc. v. C. I. R., 
supra. 

Litigation regarding ownership 
A dividend declared but not paid 
or credited because of litigation re¬ 
garding ownership of the shares does 
not entitle a corporation to the 
credit.—George M. Cox, Inc. v. C. I. 
R., C.C.A,La., 128 F.2d 957. 

39. U.S.—Royal Mfg. Co. v. C. I. R., 
C.C.A., 139 F.2d 958. 

Agreement to contribute dividends 
Where, before declaring dividend, 
corporate taxpayer was in possession 
of stockholders’ agreement contrib¬ 
uting dividends to taxpayer and giv¬ 
ing taxpayer authority to indorse 
and use dividend checks for its own 
account, dividends credited to tax¬ 
payer’s account in accordance with 
agreement were not ‘‘paid” so as to 
permit deduction in computing sur¬ 
tax on undistributed profits, not¬ 
withstanding, under local law, divi¬ 
dend once declared could not be re¬ 
scinded, and notwithstanding stock¬ 
holders individually reported divi¬ 
dends as income.—^Royal Mfg. Co. v. 
C. L R., supra. 

4D. U.S.—^In re Concord Silversmiths 
Corporation, D.C.N.H., 32 F.Supp. 
128. 

41- U.S.—George M. Cox, Inc. v. C 
I. R., C.C.A.La., 128 F.2d 957. 
Acquiescence of stockholder 

Where president of corporation 
announced at time directors declared 
dividend in certain year that divi¬ 
dend payable to certain stockholder 
would be retained as compensation 
and setoft for such stockholder’s in¬ 
debtedness to corporation and the 
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stockholder acquiesced, the dividend 
was “paid” and the corporation was 
entitled to dividend-paid credit in 
determining taxable income for that 
year notwithstanding absence of book 
entry showing the compensation and 
setoff.—George H. Cox, Inc. v. C. I. 
R., supra. 

42. U.S.—Black Motor Co. v. C. I. 
R., C.C.A., 125 F.2d 977—May Hos¬ 
iery Mills V. C. I. R., C.C.A., 123 
F.2d 858—George E, Warren Co. 
V. U. S., D.C.Mass., 53 F.Supp. 578. 
Purpose of provision was to pre¬ 
vent special dividends to stockhold¬ 
ers in the lower income tax brack¬ 
ets.—Black Motor Co. V. C. 1. R., C. 
C.A., 125 F.2d 977. 

Preferential dividend, held not made 

U. S.—Coca-Cola Bottling Co. of 
Greenville v. U. S., C.C.A.Miss., 143 
F.2d 381. 

43. U.S.—^May Hosiery Mills v. C. 
I. R., C.C.A., 123 F.2d 858. 

44. U.S.—Black Motor Co. v. C. I. 
R., C.C.A., 125 F.2d 977. 

45. U.S.—Safety Convoy Go. v. 
Thomas, C.C.A.Tex., 139 F.2d 219. 

4a U.S.—Safety Convoy Co. v. 
Thomas, supra. 

Distributions held preferential 

(1) Generally.—Safety Convoy Co. 

V. Thomas, supra—Black Motor Co. 
V. C. I. R., C.C.A., 125 F.2d 977— 
May Hosiery Mills v. C. I. R., C.C.A., 
123 F.2d 858. 

(2) Where in order to liquidate 
deceased stockholder’s estate, corpo¬ 
rate taxpayer sold securities and 
purchased stockholder’s holdings but 
the distribution was not pro rata to 
all stockholders, the amount paid 
to stockholder’s executor was a pro¬ 
hibited preferential distribution and 
was not a deductible “dividend paid 
medit.”—George E. Warren Co. v. U. 
3., D.C.Mass., 53 F.Supp. 578. 
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and similar statutes, a dividends paid credit for div¬ 
idends paid in obligations of the corporation is al¬ 
lowed in an amount equal to their face value, or 
their fair market value at the time of payment, 
whichever is the lowest.^'^ If their market value 
is less than their face value, the difference is allow¬ 
ed as a second deduction at the time the obligation 
is paidj^s but no subsequent deduction is allowed if 
there is no difference between the face value and 
the market value of the obligations.^® 

Dividend carry-over. Under the Internal Reve¬ 
nue Code, 26 U.S-C.A. § 27 (c), and similar stat¬ 
utes, unused dividends paid credit of the two years 
preceding the taxable year may be carried over and 
applied to the extent provided for by the statute,^® 
but such provisions do not give a corporate taxpay¬ 
er the right to deduct dividends paid by another 

corporation.51 

Year in zvhich credit may be taken. Where the 
taxpayer’s accounting period does not comply with 
the statutory requirements relative to a fiscal year, 
the dividends paid credit must be taken in the cal¬ 
endar year of its declaration.52 The statutory pro¬ 
vision regarding earnings and profits of a corpora¬ 
tion which may be taken into account in determin¬ 
ing dividends paid credit, limits usable earnings and 
profits from the sales of property to that portion of 
the gains realized which is taxable, but does not re¬ 
strict such usage profits to those gains only which 
are returned for taxation in the year of their re- 
alization.S® 

Corporations organised under the Chhta Trxidc 
Act are permitted, under the Internal Revenue 
Code, 26 U.S.C.A. § 262, and similar statutes, to 


apply against their income tax liability for each 
calendar year a credit for special dividends declared 
with reference to such year’s business,^^ The cred¬ 
it may be claimed even though the special dividend 
is not distributed until after the close of the taxable 
year, provided the distribution takes place before 
the date fixed by law for filing the return. 

b. Payment or Retirement of Indebtedness 

A corporation may claim a dividends paid credit for 
amounts used or irrevocably set aside to pay or retire 
bona fide indebtedness of any kind actually evidenced by 
a written instrument containing the elements of an 
unconditional promise to pay. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
27 (a) (4), and similar statutes, a dividends paid 
credit is allowed to corporations for amounts used 
or irrevocably set aside to pay or retire indebted¬ 
ness of any kind,^® and such credit is authorized, 
under the provisions of particular statutes, even 
though it results in duplicating tax benefits to a 
corporation.^*^ Accordingly, a corporate taxpayer 
may include in its dividends paid credit for one year 
the amount paid to redeem notes given for divi¬ 
dends in a prior year, the face value of which had 
been credited as dividends paid in that year under 
another section of the statute, relating to dividends 
in obligations of the corporation,since it has been 
held that the latter section does not qualify the 
previous one but supplements it where the pay¬ 
ment of the obligations is in excess of their market 
value when issued.^® 

The term ''indebtedness” in the statute includes 
the essential elements of the existence of actual 
liability payable either at that time or at some fu¬ 
ture time,and the statutory requirement that the 


47. IT.S.—Spokane Dry Goods Co. v. 
C. I. R., C.C.A., 125 P.2d 865. 

48. U.S.—Spokane Dry Goods Co. v. 
C. I. R., supra. 

49. U.S.—Spokane Dry Goods Co. v. 
. C. I. R., supra. 

50. U.S.—Jones v. Noble Drilling 
Co., C.C.A.Ok]., 135 P.2d 721. 

51. U.S.—Jones v. Noble Drilling 
Co., supra. 

Merger 

Where under state law new cor¬ 
poration came into existence on 
merger of parent and subsidiary 
corporations, new corporation was 
not entitled to claim deduction.— 
Jones V. Noble Drilling Co., supra. 

52. U.S.—Parks-Chambers, Inc. v. 
C. I. R., C.C.A.Ga., 131 F.2d 65. 

53. U.S.—C. I. R. V. Shenandoah. Co., 
C.C.A.Pla., 138 P.2d 792. 

Sale on installment plan. 
tl-S.—C. I. R. V. Shenandoah Co., su¬ 
pra. 


54. U.S.—C. V. Starr & Co. v. C. 
I. R., C.C.A., 101 F.2d 611. 

55. U.S.—C. V. Starr & Co. v. C. I. 
R., supra, 

56. U.S.—Sabine Transp. Co. v. C. 
I. R., C.C.A.Tex., 128 P.2d 945, af¬ 
firmed Helvering v. Sabine Transp. 
Co., 63 S.Ct. 569, 318 U.S. 306, 87 
L.Ed. 773—Spokane Dry Goods Co. 
V. C. I. R., C.C.A., 125 P.2d 865. 

Credit under earlier statutes for 
profits required by contract to be 
paid or irrevocably set aside for 
discharge of indebtedness see infra 
§ 375. 

57. U.S.—Sabine Transp. Co. v. C. I. 
R., C.C.A.Tex., 128 F.2d 945, af¬ 
firmed Helvering v. Sabine Transp. 
Co., 63 S.Ct. 569, 318 U.S. 306, 87 
L.Bd. 773. 

lividen.ee of congressional intent 
The facts that congress had in the 
Revenue Act of 1936 encouraged pay¬ 
ment of dividends and obligations, 
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and with knowledge that many cor¬ 
porations had done so, adopted pro¬ 
vision in the Revenue Act of 1938 
allowing dividends paid credit on 
account of amounts used or irrev¬ 
ocably set aside to pay or to retire 
“indebtedness of any kind," which 
provision as originally introduced 
spoke only of “indebtedness,” indi¬ 
cate intent to grant credit for pay¬ 
ment in taxable year of obligations 
issued for dividends in a prior year. 
—^Helvering v. Sabine Transp. Co., 
Tex., 63 S.Ct. 569, 318 U.S. 306, 87 
KEd. 773. 

58. U.S.—Helvering v. Sabine 

Transp. Co., supra—Jos. Schlitz 
Brewing Co. v. C. I. R., C.C.A., 134 
F.2d 165. 

59. U.S.—^Helvering v. Sabine 

Transp. Co., Tex,, 63 S.Ct. 569, 318 
U.S. 306, 87 L.Ed. 773. 

60. U.S.—Aetna Oil Co. v. Glenn, D. 
C.Ky., 53 F.Supp. 961. 
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indebtedness be evidenced by a bond, note, deben¬ 
ture, certificate of indebtedness, mortgage, or deed 
of trust, does not require the instrument to be a 
negotiable one.®^ Since the purpose of the provi¬ 
sion is to limit the credit to cases where the indebt¬ 
edness was a bona fide one resulting from actual 
transactions as reflected by the books and records 
of the corporation contemporaneously made,®- and 
the language indicates that no particular type of 
written instrument is required so long as the in¬ 
debtedness is actually evidenced by a written in¬ 
strument of some kind containing the elements of 
an unconditional promise to pay,®^ it should be giv¬ 
en a liberal construction, so as to include such 
transactions as contain the necessary elements re¬ 
gardless of technical form.®^ The payment of an 
indebtedness from the proceeds of a new and larger 
loan from the same bank, even though such pay¬ 
ment was not required by the new loan agreement, 
does not entitle the taxpayer to a dividends paid 
credit.®® 

c. Distributions in Liquidation 

A liquidating distribution of earnings or p^rofits, as 
distinguished from one composed of capital, is treated 
by the statutes as the distribution of a taxable dividend 
with respect to permitting the distributor to claim a 
dividends paid credit. 


Although ordinarily, a liquidating distribution by 
a corporation is not considered a dividend, by vir¬ 
tue of a provision of the Internal Revenue Code, 
26 U.S.C.A. § 27 (g), and similar statutes a liqui¬ 
dating distribution of earnings or profits is to be 
treated not only as a dividend but also as a taxable 
dividend, with respect to the allowance of the divi¬ 
dends paid credit.®® The language of this provi¬ 
sion of the act is not modified by the language of 
another provision respecting nontaxable distribu¬ 
tions,®'^ so that a liquidating distribution of earn¬ 
ings or profits by a corporation cannot be treated 
as a nontaxable distribution with respect to which 
no dividends paid credit is allowed.®® Hence where 
a taxpayer in the course of complete liquidation 
distributes to a parent corporation, earnings and 
profits accrued after the statutory date, and no gain 
or loss results to the distributee, a deduction of 
dividends paid credit from adjusted net income is 
nevertheless authorized.®^ The treatment of such 
a distribution as a taxable dividends paid credit 
does not conflict with the purpose of congress to 
impose a surtax on undistributed corporate prof¬ 
its,*^® and such a credit may be claimed notwith¬ 
standing a treasury regulation allowing, without 
legislative sanction, the distributee in liquidation to 


61. U.S.—Aetna Oil Co. v. Glenn, 

supra. 

62. U.S.—^Aetna Oil Co. v. Glenn, su¬ 
pra. 

63. U.S.—^Aetna Oil Co. v. Glenn, 

supra. 

64. U.S.—^Aetna Oil Co. v. Glenn, 

supra. 

65. U.S.—General Plastics v. C. I. 

R. , C.C.A., 145 P.2d 731. 

66. U.S.—Helverin^ v. Credit Alli¬ 
ance Corporation, 62 S.Ct. 989, 316 
U.S. 107, 86 L.Ed. 1307—Henrick- 
sen V. Braicks, C.C.A.Wash., 137 F. 
2d 632—Centennial Oil Co. v. Thom¬ 
as, C.C.A.Tex., 109 F.2d 359, cer¬ 
tiorari denied 60 S.Ct. 892, 309 U. 

S. 690, 84 L.Ed. 1032. 

Purpose of statute 

(1) Purpose was to provide that 
liquidating corporation might treat 
as a “taxable dividend paid” a dis¬ 
tribution of accumulated earnings 
which would not be considered a 
dividend in hands of distributee, but 
a return of his capital investment.— 
C. I. R. V. Kay Mfg. Corporation, C. 
C.A., 122 F.2d 443, certiorari denied 
Hclvering v. Kay Mfg. Corporation, 
62 S.Ct. 1103, 316 U.S. 680, 86 L.Ed. 
1753. 

(2) Intent of Revenue Act to en¬ 
courage the simplification of corpo¬ 
rate structures was carried into ef¬ 
fect by provision respecting distribu¬ 


tions in liquidation.—C. I. R. v. Kay 
Mfg. Corporation, supra—Helvering: 
V. Credit Alliance Corporation, C. 
C.A., 122 P.2d 361, affirmed 62 S.Ct. 
989, 316 U.S. 107, 86 L.Ed. 1307. 

(3) The philosophy of the statute 
is that, in ordinary liquidations, 
where there are accumulated profits, 
the profits could be first declared as 
a dividend and the remaining assets 
afterward distributed in liquidation; 
and when both things are done in 
one transaction the same results shall 
be allowed to follow.—Centennial Oil 
Co. V. Thomas, C.C.A.Tex., 109 F.2d 
359, certiorari denied 60 S.Ct. 892, 
309 U.S. 690, 84 L.Ed. 1032. 
Standpoint of liquidating corporation 

The statute deals with liquidation 
distributions from the standpoint of 
the liquidating corporation rather 
than from that of the distributee.— 
Fowler Bros. & Cox v. C. I. R., C.C. 
A., 138 F.2d 774—C. I. R. v. Kay Mfg. 
Corporation, C.C.A., 122 F.2d 443, cer¬ 
tiorari denied Helvering v. Kay Mfg. 
Corporation, 62 S.Ct. 1103, 316 U.S. 
680, 86 L.Ed. 1753. 

Transaction held liquidation which 
entitled taxpayer to dividends paid 
credit.—^Braicks v. Henricksen, B.C. 
Wash., 43 F.Supp. 254. 

Amounts used for redemption of 
stock which was issued as a stock 
dividend and, at the time of issu¬ 
ance, was backed by earned surplus 
or profits are allowable as a divi¬ 
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dends paid credit.—Van Norman Co. 
V. Welch, C.C.A.Mass., 141 F.2d 99. 

67. U.S.—Helvering v. Credit Alli¬ 
ance Corporation, 62 S Ct. 989, 316 
U.S. 107, 86 L.Ed. 1307—C. I. R. v. 
Kay Mfg. Corporation, C.C.A., 122 
P.2d 443, certiorari denied Helver¬ 
ing V. Kay Mfg. Corporation, 62 
S.Ct. 1103, 316 U.S. 680. 86 L.Ed. 
1753—Braicks v. Henricksen, D.C. 
Wash., 43 F.Supp. 254. 

Nontaxable distributions generally 
see infra subdivision d of this sec¬ 
tion. 

68. U.S.—^Helvering v. Credit Alli¬ 
ance Corporation, 62 S.Ct. 989, 316 
U.S. 107, 86 L.Ed. 1307. 

Contrary view was held in a deci¬ 
sion in the circuit court of appeals 
prior to determination of the ques¬ 
tion by the supreme court.—Centen¬ 
nial Oil Co. V. Thomas, C.C.A.Tex., 
109 F.2d 359, certiorari denied 60 S. 
Ct. 892, 309 U.S. 690, 84 L.Ed. 1032. 

69. U.S.—^Helvering v. Credit Alli¬ 
ance Corporation, 62 S.Ct. 989, 316 
U.S. 107, 86 L.Ed. 1307—C- I. R. v. 
Winchester Repeating Arms Co., 
C.C.A., 134 F.2d 6—C. I. R. v. Kay 
Mfg. Corporation, C.C.A., 122 F.2d 
443, certiorari denied Helvering v. 
Kay Mfg. Corporation, 62 S.Ct. 
1103, 316 U.S. 680, 86 L.Ed. 1753. 

70. U.S.—^Helvering v. Credit Alli¬ 
ance Corporation, C.C. A., 122 F. 

2d 361, affirmed 62 S.Ct 989, 316 
U.S. 107, 86 L.Ed. 1307. 
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allocate or transfer a dividends paid credit earned 
by it under the act to its distributor 

The statute, in referring to distributions proper¬ 
ly chargeable to earnings or profits accumulated 
after February 28, 1913, uses the words “properly 
chargeable” in their ordinary meaning in order to 
distinguish between capital and earnings and with¬ 
out reference to the taxability of the earnings in 
the hands of distributees,and merely limits the 
amount of the distribution in liquidation which may 
be considered a dividend from earnings or profits 
as distinguished from one composed of capitalF^ 
Thus the term “earnings or profits” excludes from 
its pur^dew a distribution of capital,*^^ and the stat¬ 
ute is to be construed as though it provided that no 
distributions which are properly chargeable to the 
capital account, are, for the purpose of computing 
the dividends paid credit^ to be treated as taxable 
dividends paidJ^ 

Where a corporate taxpayer is out of business 
and in the process of dissolution, disbursements 
made to stockholders are amounts distributed in 
partial liquidation, within the meaning of the stat¬ 
ute with respect to the right of the corporation to 
a dividends paid credit,*^^ and their character and 
effect are governed by the statute relating to dis¬ 
tributions in liquidation, not by the statutes relat¬ 
ing to definition of dividend and source of distri¬ 
butions,'^'^ so that the amount of the disbursements 


to stockholders is properly chargeable to capital 
and accumulated earnings, respectively, in the ratio 
that each bears to the total of capital and earn¬ 
ings available for distribution's Neither the dis¬ 
tribution of stock in new corporations, formed pur¬ 
suant to a corporate reorganization plan, among the 
stockholders of the debtor corporation,'^^ nor the 
corporate taxpayer’s purchase of its preference 
shares in the open market from stockholders who 
offer their stock for sale and cancellation of the 
purchased shares,constitute a distribution m liq¬ 
uidation within the statute. 

d. Ifontaxahle Distributions 

Generally a corporation cannot claim a dividends paid 
credit for a distribution which is nontaxable In the hands 
of the stockholders. 

In general, under the statute, a credit is allowed 
to the corporation if the paid dividend is in a form 
such that it will be taxable to the receiving stock¬ 
holder,but if it is not so taxable, under the In¬ 
ternal Revenue Code, 26 U.S.C.A. § 27 (i), and sim¬ 
ilar statutes, it is not allowable as a credit to the 
corporation,except in the case of liquidating dis¬ 
tributions out of earnings or profits, discussed su¬ 
pra subdivision c of this section. Accordingly, a 
dividends paid credit cannot be claimed by a corpo¬ 
ration with respect to a distribution which is non¬ 
taxable to the stockholders as a return of capi- 
tal,^^ or as incident to a tax-free reorganization.^^ 


71- XJ.S.—Helveringr v. Credit Alli¬ 
ance Corporation, supra. 

72m U.S.—Helvering v. Credit Alli¬ 
ance Corporation, 62 S.Ct. 989, 316 
U.S. 107, 86 L.Bd. 1307—C. I. R. v. 
Kay Mfg. Corporation, C.C.A., 122 
F.2d 443, certiorari denied Helver¬ 
ing V. Kay Mfg. Corporation, 62 S. 
Ct. 1103, 316 U.S. 680, 86 L.Ed. 
1753. 

73. U.S.—^Helvering v. Credit Alli¬ 
ance Corporation, 62 S.Ct. 989, 316 
U.S. 107, 86 L.Bd. 1307. 

74. U.S.—Fowler Bros. & Cox v. C. 
I. R., C.C.A., 138 F.2d 774—Helver¬ 
ing V. Credit Alliance Corporation, 
C.C.A., 122 F.2d 361, affirmed 62 
S.Ct. 989, 316 U.S. 107, 86 L.Ed. 
1307. 

Amounts used for redemption of 
stock which, at the time of issuance, 
represented capital of the corporation 
and not surplus earnings or profits 
are not allowable as a dividends paid 
credit.—Van Norman Co. v. Welch, 
C.C.A.Mass„ 141 F.2d 99. 

75. U.S.—Fowler Bros. & Cox v. G 
I. R., aC.A., 138 F.2d 774. 

Statutory presumption that every 

distribution made by corporation is 
made out of earnings or profits to 
the extent thereof and from the most 


recently accumulated profits did not 
require treatment of a pro rata dis¬ 
tribution in partial liquidation as a 
taxable dividend paid in computing 
dividends paid credit.—Fowler Bros. 
& Cox V. C. I. R., supra. 

76. U.S.—Shellabarger Grain Prod¬ 
ucts Co. V. C. I. R., C.C.A., 146 F.2d 
177. 

77. U.S.—Shellabarger Grain Prod¬ 
ucts Co. V. C. I. R., supra. 

78. U.S.—Shellabarger Grain Prod¬ 
ucts Co. V. C. I. R,, supra. 

78. U.S.—Great Lakes Coco-Cola 

Bottling Co. V. C. I. R., C.C.A., 133 
P.2d 953, certiorari denied 63 S. 
Ct. 1176, 319 U.S. 757, 87 L.Ed. 1710. 

80. U.S.—May Hosiery Mills v. C. 
1. R., C.C.A., 123 F.2d 858. 

81. U.S.—U. S. V. Dakota Tractor & 
Equipment Co., C.C.A.N.D., 125 F. 
2d 20, certiorari denied Dakota 
Tractor and Equipment Co. v. U. 
S., 62 S.Ct. 1042, 316 U.S. 671, 86 
L.Ed. 1746. 

82. XJ.S.—Chapman Price Steel Co. v. 
C. I. R., C.C.A., 146 P.2d 189, cer¬ 
tiorari denied 65 S.Ct. 1557, 325 U. 
S. 876, 89 L.Bd. 1993—Fowler Bros. 
& Cox V. C. I. R., C.C.A.. 138 F.2d 
774—^Reed Drug Co. v. C. I. R., C. 
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C.A, 130 F.2d 288—Centennial Oil 
Co. V. Thomas, C C.ATex., 109 F. 
2d 359, certiorari denied 60 S.Ct. 
892, 309 U.S. 690, 84 L.Bd. 1032. 
Nonresident aliens 
Where under the Revenue Act, a 
stock dividend on common stock is 
not taxable to the shareholders, divi¬ 
dends so paid do not provide the ba¬ 
sis for a dividends paid credit to the 
corporation, even though shareholders 
are nonresident aliens.—Capital Es¬ 
tates V. C. I. R., C.C.A., 138 P.2d 156. 

83. U.S.—Fowler Bros. & Cox v. C. 
I, R, C.C.A., 138 F.2d 774. 

Dividends from corporate surplus 
U.S.—U. S. V. Dakota Tractor & 
Equipment Co., C.C.A.N.D., 125 P. 
2d 20, certiorari denied Dakota 
Tractor & Equipment Co. v. U. S., 
62 set. 1042, 316 U.S. 671. 86 L. 
Ed. 1746. 

Stock dividend 

I U.S.—Chapman Price Steel Co. v. C. 
I. R., C.C.A., 146 P.2d 189, certio¬ 
rari denied 65 S.Ct. 1557, 325 U.S. 
876, 89 L.Ed. 1993. 

84. U.S.—Skenandoa Rayon Corpo¬ 
ration V. C. I. R.. C,C.A., 122 P.2d 
268, certiorari denied 62 S.Ct, 413, 
314 U.S- 696, 86 L.Ed. 556. 
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Hence a corporate taxpayer offering’ cash and 
shares of new preferred stock for each share of old 
preferred stock, on which there are dividend ar¬ 
rears, has been held to be entitled to a dividends 
paid credit on the cash payment only.^^ 

§ 375. - Contracts Restricting Payment 

of Dividends 

A credit for dividends which could not be distributed 
because of valid contractual restrictions was formerly 
allowed corporations on their undistributed dividends 
subject to tax. 

A credit for dividends which could not be dis¬ 
tributed because of valid contractual restrictions 
was allowed under the Revenue Act of 1936 § 26 


(c), on the surtax on undistributed profits, discuss¬ 
ed infra § 379, and on the surtax on profits accumu¬ 
lated to prevent surtaxes on shareholders, discussed 
infra § 380. Paragraph (1) of the statute allowed 
a credit for undistributed profits which could not 
be distributed as dividends without violating a pro¬ 
vision of a written contract,and paragraph (2) 
allowed a credit for earnings and profits of the tax¬ 
able year which, in compliance with the provisions 
of a written contract expressly dealing with their 
disposition, were paid in, or irrevocably set aside 
for, the discharge of a debt.^^ Exact compliance 
with all requirements of the statute was essential 
to allowance of the credit.To be entitled to the 
credit, a written contract,^^ executed by the corpo- 


Tax consequences of reorganizations 
generally see supra §§ 192-205. 
Stock dividend 

A dividends paid credit cannot be 
claimed by a corporation which 
transfers all its assets, including an 
earned surplus, to a newly organized 
corporation m a nontaxable trans¬ 
fer and distributes to its stockhold¬ 
ers pro rata the stock received in 
exchange therefor.—Reed Drug Co. v. 
C. L R.. C.C.A., 130 F.2d 2S8. 

85. XJ.S,—Skenandoa Rayon Corpo¬ 
ration V. C. L R., C.C.A., 122 P.2d 
26S, certiorari denied 62 S.Ct. 413, 
314 XJ.S. 696, S6 L.Ed. 556. 

86. XJ.S.—Helvering v. Northwest 
Steel Rolling Mills, 61 S.Ct. 109, 
311 XJ.S. 46, 85 L.Ed. 29—^Hughes 
Tool Co. V. C. I. R., CC.A.Tex., 147 
F,2d 967—Harding Glass Co. v. C. 
I. R., CC.A, 142 P.2d 41—Valen- 
tine-Clark Corporation v. C. I. R-, 
C.C.A., 137 F.2d 481, certiorari de¬ 
nied 64 S.Ct. 942, 322 U.S. 726, 88 
L.Ed. 1562—Central West Coal Co. 
V. C. I. R., C.C.A., 132 F.2d 190, 
certiorari denied 63 S Ct. 853, 318 
US. 778, 87 L.Ed. 1146—Warren 
Tel. Co. V. C. I. R., C.C.A., 128 P. 
2d 503, certiorari denied Warren 
Telephone Co. v. Helvering, 63 S. 
Ct. 440, 317 U.S. 696, 87 L.Ed, 557— 
C. I. R. V. E. C. Atkins & Co., C. 
C.A.. 127 F.2d 783—C. 1. R. v. Co¬ 
lumbia River Paper Mills, C.C.A., 
127 P.2d 558—^Atlas Supply Co, v. 
C. I. R., C.C.A., 123 F.2d 356—Sea¬ 
board Ice Co. V. U. S., Ct.Cl., 60 
P.Supp. 879. 

Reason for credit 

The credit was bottomed on legis¬ 
lative considerations of a probable 
unfairness to taxpayers who might 
be caught between statute that 
sought to force a distribution of 
profits and previous contract which 
left corporation powerless to take 
any action whatever in the situation. 
—Helvering v. Northwest Bancorpo- 
ration, C.C.A, 140 P.2d 958, certio¬ 
rari denied Northwest Bancorpora- 
tion V. C. I. R., 64 S.Ct. 944, 322 U.S. 


726, 88 L.Ed. 1562—Rex-Hanover 

Mills Co. V. U. S., Ct.Cl., 53 F.Supp. 
235. 

Corporation held nbt entitled to cred¬ 
it ^ 

U.S.—Warren Co. v. C. I. R., C.C.A. 
Ga., 135 P.2d 679, rehearing denied 
136 P.2d 685. 

87. U.S.—Helvering v. Ohio Leather 
Co., 63 S.Ct. 103, 317 U.S. 102, 87 
L.Ed. 113—Scofield v. Valley Pipe 
Line Co., C.C.A.Tex., 138 F.2d 835 
—Clover Splint Coal Co. v. C. I. R., 
C.C.A., 130 F.2d 52, certiorari de¬ 
nied 63 S.Ct. 257, 317 U.S. 685, 87 
L.Ed. 549—^Helvering v. Moloney 
Electric Co., C.O.A, 120 F.2d 617, 
certiorari denied Moloney Electric 
Co. V. Helvering; 62 S.Ct. 184, two 
cases, 314 U.S. 682. 86 L.Ed. 545, 
rehearing denied 62 S.Ct. 487, two 
cases, 315 U.S. 826, 86 L.Ed. 1221 
—Rex-Hanover Mills Co. v. U. S., 
CtCl., 53 P.Supp. 235. 

Payment or retirement of indebted¬ 
ness as dividends paid credit see 
supra § 374. 

Particular gain or profit 

The statute refers to earnings and 
profits as ascertained for the whole 
or a part of the year, and not to some 
single item of gain in a particular 
transaction.—Lakeside Irr. Co. v. C. 
I. R., aC.A.Tex„ 128 P.2d 418, certio¬ 
rari denied Lakeside Irrigation Co. v. 
C. 1. R., 63 S.Ct. 71, 317 U.S. 666, 87 
L.Ed. 535. 

Corporation held not entitled to cred¬ 
it 

U.S.—Warren Co. v. C. I. R., C.C.A. 
Ga., 135 F.2d 679, rehearing denied 
136 F.2d 685. 

88. U.S.—^American Liberty Pipe 
Line Co. v. C. I. R., C.C.A.Tex., 
143 P.2d 873, certiorari denied 65 
S.Ct. 439, 323 U.S. 796, 89 L.Ed. 635 
—Houston Cotton Exchange Bldg. 
Co. v. C. I. R., C.C.A.Tex., 134 F.2d 
323—Phebus Oil Co. v. C. I. R., C. 
C.A.La., 134 F.2d 217—Forest Pro¬ 
ducing Corporation v. C. I. R., C.C. 
A., 132 P.2d 118—Helvering v. Mol¬ 
oney Electric Co., C.C.A., 120 F.2d 
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617, certiorari denied Moloney 
Electric Co. v. Helvering, 62 S.Ct. 
184, two cases, 314 U.S. 682, 86 L. 
Ed. 545, rehearing denied 62 S.Ct. 
4S7, two cases, 315 U.S. 826, .86 L. 
Ed. 1221 —Artificial Ice Co. v. 
Glenn, D.C.Ky., 48 F.Supp. 835. 
Burden of showing compliance 

The taxpayer had the burden of 
showing compliance with the exact 
terms of the statute.—^Helvering v. 
Ohio Leather Co., 63 S.Ct. 103, 317 
U.S. 102, 87 L.Ed. 113—Helvering v. 
Strong Mfg. Co., 63 S Ct. 103, 317 

U. S. 102, 87 LEd. 113—Helvering v. 
Warren Tool Corporation, 63 S.Ct. 
103, 317 U.S. 102, 87 L.Ed. 113—C. L 
R. V. John A. Wathen Distillery Co., 
C.C.A., 147 P2d 998, certiorari denied 
John A. Wathen Dlstillerv Co. v. C. 

' I. R., 65 S.Ct. 1577, 325 U.S. 883, 89 L. 
Ed. 1998—U. S. V. Hillcrest Inv. Co.. 
C.C.A.MO., 147 P.2d 194—Rahr Malt¬ 
ing Co. V. U. S., C.C.A.Wis., 145 P.2d 
867—Harding Glass Co. v C. I. R . C. 
C.A., 142 P.2d 41—Scofield v. Valley 
Pipe Line Co., C.C.A.Tex., 138 F.2d 
835—^Valentine-Clark Corporation v. 
C- I. R., C.C.A., 137 F.2d 481, certio¬ 
rari denied 64 S.Ct. 942, 322 U.S. 726, 
88 L.Ed. 1562—Warren Co. v. C. I. R., 
C.C.A.Ga., 135 F.2d 679, rehearing de¬ 
nied 136 P.2d 685—Little John Coal 
Co. V. Smith. C.C.A.Ind., 135 P.2d 666 
—^Helvering v. N. O. Nelson Co., C.C. 
A., 133 P.2d 846, certiorari denied 
N. O. Nelson Co. v. Helvering, 63 S. 
Ct. 1328, 319 U.S. 765, 87 L.Ed. 1715— 
Hobbs-Western Co. v. C. I. R., C.C.A., 
133 F-2d 165—Buffalo Slag Co. v. C. 
I. R., C.C.A., 131 F.2d 625—Oviatt’s 

V. C. I. R.. C.C.A., 128 F.2d 352—Ne- 
vada-Massachusetts Co. v. C. I. R., 

C. C.A., 128 P.2d 347—C. I. R. v. Dulup 
Oil Co., C.QA.Tex., 126 F.2d 1019— 
Pacific Fruit & Produce Co. v. U. S., 

D. C.Wash., 61 F.Supp. 619—Riverside 
Cement Co. v. Rogan, D.C.Cal., 59 F. 
Supp. 401. 

89. U.S.—Helvering v. Ohio Leather 
Co., 63 S.Ct. 103, 317 U.S. 102, 87 
L.Ed. 113—^Helvering v. Northwest 
Steel Rolling Mills, 61 S.Ct. 109, 
311 U.S. 46, 85 L.Ed. 29—C. L B, v. 
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ration®^ prior to May 1, 1936,9^ which was en- was necessary, and the contract must have express- 
forceable bv a creditor's against the corporation ,lyU imposed on the distribution of dividends the 


John A. TVathen Distillery Co., C. 
C.A., 14T F.2d 99S, certiorari denied 
John A. l.Vathen Distillery Co. v. 
C. I. 65 S-Ct. 1577, 325 U.S. S83, 
89 LEd. 199S—Mastin Realty & 
Mining Co. v. C. I. R., C.C.A., 130 
F.2d 1003—Antietam Hotel Corpo¬ 
ration V. C. I. R-, C.C A., 123 F-2d 
274 —Helvering v. Moloney Electric 
Co., C.C.A-. 120 F.2d 617, certiorari 
denied Moloney Electric Co. v. Hel¬ 
vering. 62 S.Ct. 184, two cases. 314 
U.S. 682. 86 L.Ed. 545, rehearing 
denied 62 S.Ct. 487, two cases, 315 
U.S. 826, 86 L.Ed. 1221—Artificial 
Ice Co- V. Glenn. D.C.Ky., 48 F. 
Supp. 835. 

purpose of requirement 

(1) The purpose of the provision 
was to prevent taxpayers from at¬ 
tempting to defraud the federal gov¬ 
ernment by relying on oral con¬ 
tracts which may or may not have 
dealt with the payment of dividends. 
—Chess & Wvmond v. Glenn, D.C.Ky., 
40 F.Supp. 666, affirmed, C C.A., Glenn 
V. Chess-Wymond, 132 F.2d 621. 

(2) The requirement that the pro¬ 
hibitory contract be in writing was 
for the manifest purpose of avoid¬ 
ing controversy as to whether or not 
there was such a contract.—Sea¬ 
board Ice Co. V. U. S., Ct.Cl., ‘60 F. 
Supp. 879. 

The words “written contract,” as 
used in the act, do not have a broad¬ 
er meaning in paragraph Cl) than in 
paragraph (2).—Riverside Cement 
Co. V. Rogan, D.C.Cal., 59 F.Supp. 
401. 

Formal requirements 

(1) The "written contract" was 
not required to be a formal written 
instrument.—Mengel Co. v. Glenn, D. 
C.Ky., 50 F.Supp. 765. 

(2) It was not necessary that the 
contract relied on be contained in 
one writing, but it might be connot¬ 
ed from several different writings.— 
Harding Glass Co. v. C. I. R, C.C. A., 
142 F.2d 41—Automotive Parts Co. 
V. C. I. R., C.C.A., 134 F,2d 420. 
Written contract held to exist 

U.S.—Chess & Wymond v. Glenn, D. 
C.Ky., 40 F.Supp. 666, affirmed, C. 
C.A., Glenn v. Chess-Wymond, 132 
F.2d 621. 

90. U.S.—Phebus Oil Co. v. C. I. R., 

C.C.ADa., 134 P.2d 217—Mastin 
Realty & Mining Co. v. C. I. R., C. 
C.A., 130 P.2d 1003—Artificial Ice 
Co. V. Glenn, D.C.Ky., 48 F.Supp. 
835. 

Contract by liquidated corporation 
Contract executed by corporation 
taken over by taxpayer corporation 
in complete liquidation was within 
the meaning of the statute.—Hughes 
Tool Co. V. C. I. R., C.C.A.Tex., 147 
F.2d 967. 
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Stockholders contract 

Contract executed by corporation’s 
stockholders, of which corporation 
was third party beneficiary, was in¬ 
sufficient.—Anglim v. Acme Brewing 
Co., C.C.A.Cal., 14‘3 P.2d 412, certio¬ 
rari denied Acme Brewing Co. v. 
Anglim, 65 S.Ct. 119, 323 U.S. 765, 89 
L.Ed. 612. 

Contract held shown 
U-S.—U. S. V. Dakota Tractor & 
Equipment Co., C.C-A-N.D., 125 F- 
2d 20, certiorari denied Dakota 
Tractor and Equipment Co. v. U. 

S., 62 'S.Ct. 1042, 316 U.S. 671, 86 
L.Ed. 1746. 

91. U.S.—Rahr Malting Co. v. U. S., 
C.C.A.Wis., 145 P2d 867—Supplee- 
Biddle Hardware Co. v. C. I. R., C. 
C.A., 144 F.2d 711—^American Lib¬ 
erty Pipe Line Co. v. O. I R., O. 
C.A.Tex., 143 P.2d 873, certiorari 
denied 65 S.Ct. 4-39, 323 ITS. 796, 
89 L,Ed. 635—^Little John Coal Co. 
V. Smith, aCAInd,, 135 P.2d 666— 
Houston Cotton Exchange Bldg. 
Co. V. C. I. R-, C.CA.Tex, 134 F.2d 
323—^Eljer Co. v. C. I. R., C.C.A., 
134 F.2d 251—Florence Cotton 
M’ills V. C, I. R., C.C.A.Ala., 126 F. 
2d 1017—Bethlehem Silk Co. v. C. 
I. R., CCA., 124 P.2d 649—Morgan 
Mfg. Co. V. C. I. R., C.C.A., 124 F. 
2d 602—Antietam Hotel Corpora¬ 
tion V. C. I. R., C.O.A., 123 F.2d 
274—Rex-Hanover Mills Co. v. U. 

S., CtCL, 53 F.Supp. 23‘5—Artifi¬ 
cial Ice Co. V. Glenn, D.C.Ky., 48 
F.Supp. 835. 

Adoption of contract 

Corporation’s adoption, after May 
1, 1936, of contract executed by third 
parties prior to that date was in¬ 
sufficient.—^Anglim v. Acme Brewing 
Co., C.C.A.Cal., 14*3 F.2d 412, certio¬ 
rari denied Acme Brewing Co. v. 
Anglim, 65 S.Ct 119, ‘323 U.S. 'IS'S, 89 
L.Ed. 612. 

Amendment to contract 

Parties could not, after May 1, 
1936, add a prohibition to a contract 
not expressed at time of its execu¬ 
tion.—Valentine-Clark Corporation v. 
C. I. R., C.C.A., 1‘37 P.2d 4-81, certio¬ 
rari denied 64 'S.Ct. 942, 322 U.S. 
726, 8i8 L.Ed. 1562. 

Renewal or continuation con'tract 
Loan agreement constituting con¬ 
tinuation of former one was held 
executed prior to May 1, 1936.—C. I. 
R. V. Haskelite Mfg. Corporation, C. 
C.A., 128 F.2d 902. 

92. U.S.—Rahr Malting Co. v. U. 

S., C.C.A.Wis., 145 P.2d 867—Cen¬ 
tral West Goal Co. v. C. 1. R., C.C. 
A., 132 F.2d 190, certiorari denied 
63 S.Ct. 853, 318 U.S. 778, 87 L.Ed. 
1146. 

Contract obligation to stockholders 
was insufficient.—^Warren Tel. Co. v. 
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C. I. R., CC.A., 128 F.2a SOS, certio- 

rari denied Warren Telephone Co. v. 
Helvering, 63 S.Ct. 440, 317 U.S. 697, 
87 L.Ed. 557. 

Consideration 

Consideration for the contract was 
not required to move to the corpo¬ 
rate taxpayer, but it was sufficient 
that the creditor, in reliance on the 
corporate taxpayer’s promise, parted 
with something of value.—Harding 
Glass Co. V. C. 1. R., C.C.A., 142 F.2d 
41. 

Creditor's assertion not conclusive 
The creditor’s assertion that a dec¬ 
laration of dividends by the corpo¬ 
rate taxpayer would violate the con¬ 
tract was not conclusive on that 
question.—^Warren Tel. Co. v. C. I. 
R, C.C.A., 128 F.2d 503, certiorari 
denied Warren Telephone Co. v. Hel¬ 
vering, 63 S.Ct. 440, 317 U.S. 697, 87 
L.Ed. 557. 

93. U.S.—U. S. V. Hillcrest Inv. Co., 
C.C.A.MO., 147 F.2d 194—Harding 
Glass Co. V. C. I. R., C.C.A, 142 F. 
2d 41. 

Parties to contract 

The contracts were not limited to 
those between taxpayer and a credi¬ 
tor—Harding Glass Co. v. C. I, R., 
supra. 

Possibility of rescission was imma¬ 
terial 

U.S.—U. S. V. Dakota Tractor & 
Equipment Co., C.C.A.KD., 125 P. 
2d 20, certiorari denied Dakota 
Tractor and Equipment Co. v. U. 

S., 62 S.Ct. 1042, 316 U.S. 671, 86 
L.Ed. 1746. 

94. U.S.—C. I. R. V. John A Wath- 
en Distillery Co., C.C.A, 147 P.2d 
998, certiorari denied John A. 
Wathen Distillery Co. v. C. I. R., 
65 S.Ct. 1577, 325 U.S. 8S3, 89 L.Ed. 
1998—U. S. V. Hillcrest Inv. Co., 
C.C.AMo., 147 P.2d 194~Rahr 
Malting Co. v. U. S., C.C.AWis., 
14'5 F.2d 867—Harding Glass Co. v. 
C. I. R., C.C.A, 142 P.2d 41—Val- 
entine-Clark Corporation v. C. T. 

R, , C.C.A, 137 F2d 481, certiorari 
denied 64 S.Ct. 942, 322 U.S. 726, 
'88 L.Ed. 1562—Helvering v. N O. 
Nelson Co., 133 F.2d 846, certio¬ 
rari denied N. O. Nelson Co. v. 
Helvering, 63 S Ct. 1328, '319 U.S. 
765, 87 LEd. 1715—Hobbs-Western 
•Co. V. C. I. R., aC-A, 133 F.2d 165 
—Van Ameringen-Haebler, Inc. v. 
Helvering, C.C.A, 132 F.2d 855— 
Forest Producing Corporation v. 
C. I. R., aCA, 132 F.2d 118— 
Mastin Realty & Mining Co. v. C. 
I. R, C.C.A, 130 F.2d lOO'S—Clover 
'Splint Coal Co. v. C. I. R., 'C.C.A, 
130 P.2d 52, certiorari denied 63 

S. Ct. 257, '317 U.S. 685, '87 L.Ed. 
549—Atlantic Co. v. G. I. R., C.C. 
AGa., 129 P.2d 87—Warren Tel 
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restriction specified by tbe statute.®^ Provisions in 
the corporate charter, a by-law, a share certificate, 
or a resolution of the corporation were generally 
held insufficient in themselves to constitute a con¬ 
tract within the statute,®^ although there was also 
some authority to the contrary;®” but where such 
provisions, in conjunction with other documents, 
contained a complete contract, they might consti¬ 


tute a contract within the statute.®^ 

The credit was not allowable on the ground that 
dividends could not he distributed because prohibit¬ 
ed by state law.®® The restriction against the pay¬ 
ment of dividends or requirement for the use of 
earnings and profits in discharge of a debt was re¬ 
quired to be found in the language of the contract 
and to have been compelled thereby and it was 


Co. V. C. I. R., 12S F.2d 503, certio¬ 
rari denied Warren Telephone Co. 
V. Helvering’, 63 S.Ct. 440, 317 tJ. 
S. 697, 87 Li.Ed, 5‘57—Lakeside Irr. 
Co. V. C. I. R., C.C.A., 12 S F.2d 
418, certiorari denied Lakeside Ir¬ 
rigation Co. V. C. I. R., 63 set. 
71, 317 H.S. 666, 87 L.Ed. 535— 
Nevada-Massachusetts Co. v. C. I- 

R. , C.C.A., 128 F.2d ‘347—C. I. R 
V. Dulup Oil Co., C.C.A.Tex., 126 
F.2d 1019—C. C. Clark, Inc. v. IT. 

S. , C.G.A.M 1 SS., 126 F.2d 292—An- 
tietam Hotel Corporation v. C. I. 
R., CG.A., 123 F.2d 274—Helvering 
V. Moloney Electric Co., C.C.A., 120 
P.2d 617, certiorari denied Moloney 
Electric Co. v. Helvering, 62 S.Ct. 
184, two cases, 314 U S. 6S2, iS6 L. 
Ed. 545, rehearing denied 62 S.Ct. 
487, two cases, 315 U.S. 826, 86 L. 
Ed. 1221—Artificial Ice Co. v. 
Glenn, D-C.Ky,, 48 F.Supp. 8'35— 
Chess & Wjnnond v. Glenn, D.C. 
Ky., 40 F.Supp. 666, affirmed, C.C. 
A, Glenn v. Chess-Wymond, 132 
F.2d 621. 

Contracts h^d to deal expressly 
with payment of dividends 
U.S.—^Harding Glass Co. v. C. I. R., 
C.C.A., 142 P.2d 41—Automotive 

Parts Co. V. C. I. R., C.C.A., 134 F. 
2d 420—Glenn v. Chess «fe Wy- 
mond, C.C.A.Ky, 132 F.2d 621— 
Roquemore Gravel & Slag -Co. v. C. 
I. R., C.C.A.Ala., 126 F-2d '729. 

Contracts held not to doaZ expressly 
with payment of dividends 
TjT.S.—Buffalo Slag Co. v. C. I. R, C. 
C.A, 131 F.2d 625—Roquemore 
Gravel & Slag Co. v. C. I. R., CC. 
A.Ala., 126 F.2d 729 —Cooperative 
Pub. Co. V. C. I. R., C.C.A., 115 F. 
2d 1017. 

•95. U.S.—Rahr Malting Co. v. U. S., 

C.C.A.Wis., 145 F.2d 867—Pacific 
Fruit & Produce Co. v. U. S., D.C. 
Wash., 61 F.Supp. 619—Riverside 
Cement Co. v. Rogan, D.C.Cal., '59 
F.Supp. 401—George E. Warren 
Co. V. U. S., D.C.Mass., 53 F.Supp. 
578—Mengel Co. v. Glenn, D.C.Ky,, 
5,0 F.Supp, 765—^Artificial Ice Co. 
V. Glenn, D.C.Ky., 48 F.Supp. 835. 

Payment of dividends held prohibit¬ 
ed by contract 

U.S.—C. I. R. V. Struthers Iron & 
Steel Co., C.C.A, 1'32 F.2d 995— 
Seaboard Ice Co. v. U. S., Ct.Cl., 60 
F.Supp. 879—Mengel Co. v. Glenn, 
D.C.Ky., ,50 F.Supp. 765. 


Payment of dividends held not pro¬ 
hibited by contract 
U.S.—C. I. R. V. John A Wathen 
Distillery Co., C.C.A, 147 F.2d 998, 
certiorari denied John A Wathen 
Distillery Co. v. C. I. R., 65 S.Ct. 
1577. 325 U.S. 883. 89 L.Ed. 1998— 
Budd International Corp. v. C. I. 

R. , C.C.A., 143 F.2d 784, certiorari 

denied 65 S Ct. 562, '323 U.S. 802, <89 
L.Ed. 640—^Helvering v. North¬ 
west Bancorporanon, C.C.A., 140 

F.2d 958, certiorari denied North¬ 
west Bancorporation v. C. I. R, 64 

S. Ct. 944, 322 U.S. 726, >88 L.Ed. 
1562—C. I. R. V. Oswego Falls Cor¬ 
poration, C.C.A, 137 F.2d 173— 
Helvering v. N. O. Nelson Co., C.C. 
A., 133 F.2d 846, certiorari denied 
N. O. Nelson Co. v. Helvering, 6'3 
S.Ct. 1328, 319 U.S. *765, 87 L.Ed. 
1715—Central West Coal Co. v. C. 
1. R., C.C.A, 132 F.2d 190, certio¬ 
rari denied 63 S.Ct. 85*3, 318 U.S. 
778, 87 LEd. 1146—C. I. R. v. Mer¬ 
idian & Thirteenth Realty Co., C. 
C.A, 132 F.2d 182—Forest Produc¬ 
ing Corporation v. C. I. R., C.C A., 
132 F.2d 118—Atlantic Co. v. C. I. 
R., C GAGa., 129 F.2d 87—Oviatt's 
V. C. I. R., C.C.A, 128 F.2d 352— 
Riverside Cement Co. v. Rogan, D. 
C.CaL, 5-9 F.Supp. 401. 

90. U S —Helvering v. Northwest 
Steel Rolling Mills, 61 S.Ct. 109, 
311 U.S. 46, 85 L.Ed. 29—Hercules 
Gasoline Co. v. C. I. R., C.C.ALa., 
147 F.2d 972, affirmed 66 S.Ct. 222, 
rehearing denied 66 S.Ct 471— 
Helvering v. Northwest Bancorpo¬ 
ration, CC.A, 140 F.2d 9'5S, certio¬ 
rari denied Northwest Bancorpora¬ 
tion V. C. 1. R., 64 set 944, '322 

U. S. 726, 88 L.Ed. 1562—Monarch 
Theatres v. Helvering, C.C.A., 137 
F.2d '588 —Central West Coal Co. 

V. C. I. R., 132 F.2d 190, certiorari 
denied 63 S.Ct 853, *318 U.S. 778, 
87 L.Ed. 1146—Elliott Addressing 
Mach. Co. V. C. I. R., C.C.A., 131 
F.2d 700—^Mastin Realty & Mining 
Co. V. C. I. R., C.C.A, 130 F.2d 
1003—Warren Tel. Co. v. C. I. R., 
C C.A, 128 P.2d 503, certiorari de¬ 
nied Warren Telephone Co. v. Hel¬ 
vering, 63 S.Ct 440, '317 U.S. 69'7, 
87 L.Ed. 557—^Metal Specialty Co. 
V. C. I. R., C.C.A., 128 P.2d 259— 
C. I. R. V. Columbia River Paper 
Mills, C.C.A, 127 P.2d 558—Caro¬ 
line Mills V. C. I. R., C.C.AGa., 126 
P.2d 857—^Atlas Supply Co. v. C. 
I. R., C.C.A, 123 F.2d '356—Crane-, 
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Johnson Co. v. C. I. R., C.C.A, 105 

F. 2d 740, affirmed Crane-Johnson 
Co. V. Helvering, 61 S Ct. 114, *311 
U.S. 54, 85 L.Ed. 35—Riverside Ce¬ 
ment Co. V. Rogan, D.C.Cal., 59 F. 
Supp. 401—Mengel Co. v. Glenn, D. 

G. Ky., 50 F Supp. 765—Bastian 
Bros. Co. V. McGowan, D.C.N.Y., 32 
F.Supp. 93, affirmed, C.C.A., 113 P. 
2d 489, certiorari denied 61 S Ct. 
142, 311 U.S. 702, So L.Ed. 4'55. 

97. U.S —Philadelphia Record Co. v 
C. I. R., C.C A, 145 P.2d 613— 
Eljer Co. v. C. I. R., C.C.A, 134 P. 
2d 2.51—Lehigh Structural Steel 
Co. V. C. I. R., C.C.A, 127 F.2d 67 
—Rex-Hanover Mills Co. v. U. S., 
CtCl., 53 F.Supp. 235. 

9S. U.S.—U. S. V. Hillcrest Inv. Co., 
CCAMo., 147 P.2d 194—Monarch 
Theatres v. Helvering, C.C A, 137 
F.2d 588. 

Contract within statute held shoum 
U.S.—Monarch Theatres v. Helver¬ 
ing, supra—Hillcrest Inv. Co. v. U. 
S., D.C.Mo., 55 F.Supp. 147, af¬ 
firmed, C.C.A, 147 P.2d 194. 

99. U.S.—Crane-Johnson Co. v. Hel¬ 
vering, 61 S Ct 114, *311 U.S. 54, 85 
LEd. 35—Helvering v. Northwest 
Steel Rolling Mills, 61 S.Ct 109, 
311 U.S. 46, So LEd. 29—^Warren 
Tel. Co. V. C. I. R., C.C.A, 128 P. 
2d 503, certiorari denied Warren 
Telephone Co. v. Helvering, 63 S. 
Ct 440, 317 U.S. 697, 87 L.Ed. 557 
—Cooperative Pub. Co. v. C. I. R., 
C.C.A, 115 P.2d 1017—Bastian 
Bros. Co. V. McGowan, C.C.AN.Y., 
113 P.2d 489, certiorari denied 61 
S.Ct 142, <311 U.S. 702, i8'5 L.Ed. 
455. 

1. U.S.—U. S. V. Hillcrest Inv. Co., 
CC.A, 147 F.2d 194—Rahr Malt¬ 
ing Co. V. U. S., C.C.AWis, 145 P. 
2d 867—Kaufmann Department 
Stores Securities Corporation v. C. 
I. R., C.C.A, 144 F.2d 776—Hard¬ 
ing Glass Co. V, C. I. R., C.C.A, 142 
F.2d 41—Helvering v. Northwest 
Bancorporation, C.C.A., 140 F-2d 

9.58, certiorari denied Northwest 
Bancorporation v. C. I. R, 64 S.Ct. 
944, 322 U.S. 726, 88 L.Ed. 1562— 
Monarch Theatres v. Helvering, C- 
C.A, 137 P.2d 588—Helvering v. N. 
O. Nelson Co., C.C.A, T33 F.2d 846, 
certiorari denied N. O. Nelson Co. 
V. Helvering, 63 S.Ct 1328, 319 U. 
S. 765, 87 L.Ed. 1715—C. I. R. v. 
Saginaw & Manistee Lumber Co., 
C.C.A, 133 F.2d 755—Helvering v. 
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not enougli that the corporation was in fact pre¬ 
vented from doing so or was deterred therefrom by 
good business practices,^ or that payments were ac¬ 
tually made from earnings and profits within the 
taxable year.^ 

In order that a credit might be allowed, under 
paragraph (1) of the statute, the prohibition against 
payment of dividends was required to extend 


throughout the entire year^ and to prohibit the pay¬ 
ment of any form of dividends, cash, property, or 
stock,® whether taxable or nontaxable.® 

In order that a credit might be allowed, under 
paragraph (2) of the statute, the contract was re¬ 
quired to contain a provision requiring earnings and 
profits'^ of the taxable year for which the deduction 
was claimed^ to be used during the taxable year^ 


Magnus Beck Brewing Co., C.C.A., • 
1*32 F.2d 379, certiorari denied 
Magnus Beck Brewing Co. v. C. I. 
R., 63 S.Ct. 1156, 319 U.S. 749, 87 
LEd. 1704. 

2. U.S.—Helvering v. Ohio Leather 
Co.. 63 S.Ct. 103, 317 U.S. 102, 87 
L.Ed. 113—Helvering v. Strong 
Mfg. Co., 63 S.Ct. 103, 317 U.S. 102, 
87 L.Ed. 113—Helvering v. Warren 
Tool Corporation, 6'3 S.Ct. 103, 317 
U.S. 102, 87 L Ed. 113—Monarch 
Theatres v. Helvering, C.C.A., 137 
P.2d 588—Van Amerigen-Haebler, 
Inc. V. Helvering, C.C.A., 132 P.2d 
855—^Helvering v. Magnus Beck 
Brewing Co., C.C.A., 132 P.2d 379, 
certiorari denied Magnus Beck 
Brewing Co. v. C. I. R., 63 S Ct. 
1156, 319 U.S. 749, 87 L.Ed. 1704 
—Commonwealth Theatres Corpo¬ 
ration V. C. I. R., C.C.A., 130 P.2d 
875—Atlantic Co. v. C. I. R., C.C. 
A.Ga., 129 P.2d 87. 

3. U.S.—^Helvering v. H. O. Nelson 
Co., C.C.A., 13'3 F.2d 846, certiorari 
denied N. O. Nelson Co. v. Helver¬ 
ing. 63 S Ct. 1328, 319 U.S. 76*5, 87 
L.Ed. 1715. 

4. U.S.—Helvering v. Ohio Leather 
Co., 63 S.Ct. 103, 317 U.S. 102, 87 
L Ed. 113—Helvering v. Strong 
Alfg. Co., 63 S.Ct. 103, '317 U.S. 102, 
87 L.Ed. 113—Helvering v. Warren 
Tool Corporation, 63 S.Ct. 103, 317 

U. S. 102, 87 L.Ed. 113—Welsbach 
Engineering & Management Cor¬ 
poration V. C. I. R., C.C.A., 140 
P.2d '584, certiorari denied 64 S.Ct. 
1261, 322 U.S. 751, 88 L.Ed. 1581— 
Clover Splint Coal Co. v. C. I. R., 

C C.A., 130 F.2d 52, certiorari de¬ 
nied 63 S.Ct. 257, '317 U.S. .685, i87 
L.Ed. 549. 

5. U.S.—Northwestern Steel & Wire 
Co. V. C. I. R., C.C.A., 147 P.2d 719 
—^Helvering v. Northwest Bancor- 
poration, C.C.A., 140 F.2d 958; cer¬ 
tiorari denied Northwest Bancor- 
poration v. C. I. R., 64 S.Ct. 944, 
322 U.S. 726, 88 L.Ed. 1562—Valen- 
tine-Clark Corporation v. C. I. R., 

C. C.A., 137 P.2d 481, certiorari de¬ 
nied 64 S.Ct. 942, 322 U.S. 726, iSS 
L.Ed. 1562—Clover Splint Coal Co. 

V. C. 1. R., C.C.A., 130 P.2d 52, 
certiorari denied 6'3 S.Ct. 257, 317 
US 685, 87 L.Ed. 549—C. I. R. v. 
Columbia River Paper Mills, C.C. 
A., 127 F.2d 558—U. S. v. Dakota 
Tractor & Equipment Co., C.C.A.N. 

D. , 12*5 P.2d 20, certiorari denied 


Dakota Tractor and Equipment Co. 
V. U. -S., 62 S.Ct. 1042, 316 U.S. 671, 
86 L.Ed. 1746—Rahr Malting Co. v. 
U. S., D.C.Wis., 54 F.Supp. 282, af¬ 
firmed C.C.A., 145 F.2d 867. 
Constmction by parties 

Facts were held not to show that 
parties construed agreement as pro¬ 
hibiting dividends in any form.— 
Valentine-Clark Corporation v. C. I. 
R., C.C.A., 137 P.2d 481, certiorari 
denied 64 S.Ct. 942, 322 U.S. 726, 88 
L.Ed. 1562. 

Where stock dividends illegal 

Where financial condition of cor¬ 
poration was such that issuance of 
stock dividends would have been il¬ 
legal, a credit was allowable under a 
contract which prohibited payment 
of any dividends except stock divi¬ 
dends.—C. 1. R. V. E. C. Atkins & 
Co., C.C.A., 127 P.2d 78*3. 

6- U.S.—Northwestern Steel & Wire 
Co. V. C. 1. R., C.C A., 147 P.2d 
719—Kaufmann Department 

Stores Securities Corp. v. C, I. R., 

C. C.A., 144 P.2d 776—Helvering v. 
Northwest Bancorporation, C.C.A., 
140 F 2d 958, certiorari denied 
Northwest Bancorporation v. C. I. 
R., 64 S.Ct. 944, 322 U.S. 726, '88 L. 
Ed. 1562. 

7, U.S.—^Artificial Ice Co. v. Glenn, 

D. CKy., 48 F.Supp. 835. 

Specific term 

Under contract pledging “runs" of 
oil wells for loan, the use of the 
word “runs" instead of the phrase 
“earnings and profits" did not pre¬ 
vent the credit.—Richardson Oils v. 
Thomas, D.C.Tex., 61 F.Supp. 414. 
Net or gross income 

(1) The statute was held to mean 
net, not gross, earnings and profits. 
—Rogan V. Walter Wanger Pictures, 
C C A.Cal, 143 P.2d 459, certiorari 
denied Walter Wanger Pictures v. 
Rogan, 65 S.Ct. 92, 323 U.S. 759, 89 
L.Ed. 607. 

(2) Other authority, however, held 
a contract providing for payment 
from gross income to be sufficient.— 
Scofield V. Valley Pipe Line Co., C.C. 
A.Tex., 138 P.2d 8'35. 

Contract is insufficient to entitle 
taxpayer to the credit where it mere- , 
ly required a payment, or the setting 
aside of certain amounts, to be made 
and did not require that this should 
be made out of earnings and profits. 
—C. L R., V. Saginaw & Manistee 1 
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Lumber Co., C.C.A., 133 P.2d 755— 
Commonwealth Theatres Corpora¬ 
tion V. C. I. R., C.C.A., 130 P.2d 875 
—Oviatt’s V. C. I. R., C.C.A., 128 F. 
2d '352—C. I. R. V. Dulup Oil Co., 
C.C.A.Tex., 126 F.2d 1019—Helvering 
V. Moloney Electric Co., C.C.A., 120 
F 2d 617, certiorari denied Moloney 
Electric Co. v. Helvering, 62 S.Ct. 
184, two cases, 314 U.S. 682, 86 L.Ed. 
545, rehearing denied 62 S.Ct. 487, 
two cases, 315 U.S. 826, 86 L.Ed. 
1221—^Artificial Ice Co. v. Glenn, D. 
C.Ky., 48 F.Supp- 83*5. 

S. U.S.—C. I. R. V. Saginaw & Man¬ 
istee Lumber Co., C C.A., 133 F.2d 
755—Nevada-Massachusetts Co. v. 
C. I. R., C.C.A., 128 F.2a ‘347— 
C C. Clark, Inc. v. U. S., C.C.A. 
Miss., 126 F.2d 292—^Artificial Ice 
Co. V. Glenn, D.C.Ky., 48 F.Supp. 
'835. 

Contract held sufficient 

U. S.—Rex-Hanover Mills Co. v. U. 
S., Ct.Cl., 53 F.Supp. 235. * 

Contract was insufficient which re¬ 
quired the payment or setting aside 
to be made out of earnings and prof¬ 
its, but did not require that they be 
from those of the taxable year.— 
Helvering v. N. O. Nelson Co., C.C. 
A., 133 F.2d 846, certiorari denied 
N. O. Nelson Co. v. Helvering, 63 S. 
Ct. 1328, 319 U.S. 765, 87 L.Ed. 1715 
—Hobbs-Western Co. v. C I. R., C. 
C.A., 133 F.2d 165—Commonwealth 
Theatres Corporation v. C. I. R., C. 
C.A., 130 F.2d 875—Oviatt’s v. C. I- 
R., C.C.A., 128 F.2d 352—0, C. Clark, 
Inc., V. U. S., C.C.A Miss., 126 F.2d 
292. 

9. U.S.—Nevada-Massachusetts Co. 

V. C. I. R., C.C.A., 128 F.2d 347. 
Contracts held insufficient 

(1) Contracts which permitted the 
disposition of the earnings and prof¬ 
its to be made at a time other than 
within the taxable year—Helvering 

V. Ohio Leather Co., 63 S.Ct. 10'3, 317 
U.S. 102, 87 L.Ed. 113—Helvering v. 
N. O. Nelson Co., C.C.A., 133 P.2d 
846, certiorari denied N. O. Nelson 
Co. V. Plelvering, 63 S.Ct. 1328, *319 
U.S. 765, 87 LEd. 1715—Helvermg v. 
Moloney Electric Co., C.C.A., 120 P. 
2d 617, certiorari denied Moloney 
Electric Co. v. Helvering, 62 'S.Ct. 
184, tw"© cases, 314 U.S. 682, 86 L.Ed. 
545, rehearing denied 62 'S.Ct. 487, 
two cases, 315 U.S. 826, 86 L.Ed. 
1221. 
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in pa3^ment, or irrevocably set aside for the dis¬ 
charge, of debts, not the retirement of capital in¬ 
vestment,^® incurred prior to May 1, 1936,^1 and, if 
in paj-ment of a debt, of one maturing during the 
taxable year.^^ Also, the payment or setting aside 
must actually have been made within the time and 
have been of the nature and character required.^^ 

Construction, The rules governing the construc¬ 


tion of internal revenue statutes general!}", consid¬ 
ered supra §§ 48-67, applied and hence, since 
the credits were in the nature of exemptions or de¬ 
ductions,^^ the statutory provisions granting them 
were strict!}' construed against the taxpayer^® and 
were not extended by construction.^'^ It was also 
held that the contract under which the credit was 
claimed was construed strictly against the taxpay- 


(2) Contracts which stipulated 
that the earning's and profits were to 
be paid or set aside during the fol¬ 
lowing or a subsequent year.—^Hel- 
vering v. Ohio Leather Co., supra— 
Antietam Hotel Corporation v. C. 1. 
C.C.A., 123 F.2d 274. 

Payment could he iK>stpoaed to a 
rfuture year, and a credit allowed if 
contract directing such future pay¬ 
ments required in terms the irrevoc¬ 
able setting aside within the taxable 
year of those future payments.— 
Helvering v. Ohio Leather Co., 6'3 S. 
Ct. 103, 317 U.S. 102, S7 L.Ed. 113. 

That taxpayer operated on. accrnal 
basis did not entitle it to the credit 
under a contract requiring percent¬ 
ages of net profits to be applied to 
indebtedness after the close of tax¬ 
able year.—^Helvering v. Ohio Leath¬ 
er Co., supra, 

' 10 . U.S.—Hercules Gasoline Oo. v. 
C. 1. R., aC.A.La., 147 F.2d 972,' 
affirmed 66 S.Ct. 222, rehearing de¬ 
nied 66 S.Ct. 471—May Hosiery 
Mills V. C. I. R., C.aA., 123 F.2d 
85.’S—George E. Warren Co. v. U. 
S., D.C.Mass., '5*3 F.Supp. *578. 

11. U.S.—'Scofield V. Valley Pipe 

Line Co., C.C.A.Tex., 138 F.2d 835. 

5.2. U.S.—C. C. Clark, Inc, v. U. S., 
C.C.A.Miss., 126 F.2d 292. 

j 13. U.S.—Helvering v. Ohio Leather 
Co., 63 S.Ct. 10*3, <317 U.S. 102, 87 
L.Ed. 113—Artificial Ice Co. v. 
Glenn, U.C.Ky., 48 F.Supp. '835. 

'14. U.S.—^Bastian Bros. Co. v. Mc¬ 
Gowan. B.C.N'.T., 32 F.Supp. 93, 
affirmed, C C.A., 11*3 F.2d 489, cer¬ 
tiorari denied 61 S.Ct. 142, 311 U. 
S. 702, 85 L.Ed, 455. 

:l5, U.S.—^Helvering v. Ohio Leather 
Co., 63 S.Ct. 103, '317 U S. 102, 87 
L.Ed. 113—^Anglim v. Acme Brew¬ 
ing Co., C.C.A.Cal., 143 F.2d 412, 
certiorari denied Acme Brewing 
Co. V. Anglim, 65 S.Ct. 119, 323 U. 
S. 765, 89 L.Ed. 612~Valentme- 
Clark Corporation v. C. I. R., C.C. 
A., 137 F.2d 481, certiorari denied 
64 S.Ct. 942, 322 U.S. 726, 88 L.Ed. 
1562—Warren Co, v. C. I. R., C.C. 
A.Ga., 1‘35 F.2d 679, rehearing de¬ 
nied 136 F.2d 685—^Atlantic Co. v. 
U. 1. R., O.C.A.Ga., 129 F.2d 87— 


Coca Cola Bottling Co. of Blythe- 
ville, Ark. v. C. I. R., C.C.A., 127 
F.2d 430—C. I. K. v. Pulup Oil Co., 
C.C.A.Tex., 126 F.2d 1019—Caro¬ 
line Mills V. C. I, R., C.C.AGa., 126 
F.2d 857. 

18. U.S.—Helvering v. Northwest 
Steel Rolling Mills, 61 S.Ct. 109, 
311 U.S. 46, 85 L.Ed. 29—C. I. R. v. 
John A. Wathen Distillery Co., C. 
C.A., 147 F.2d 99>S, certiorari de¬ 
nied John A. Wathen Distillery Co. 
V. C. I. R., 65 S.Ct. 1577, 325 U.S. 
883, 89 L.Ed. 1998—^Northwestern 
Steel & Wire Co. v. C. I. R., C.C. 
A., 147 P.2d 719—U. S. v. Hillcrest 
Inv. Co., C.C.A.MO., 147 F.2d 194— 
Philadelphia Record Co. v. C. I. B., 
C.C.A., 14-5 F.2d 613—America-n 

Liberty Pipe Line Co. v. C. I. R., 
C.C.A.Tex., 143 P.2d 873, certiorari 
denied 6-5 S.Ct. 439, 32’3 U.S. 796. 
89 L.Ed. 635—Rogan v. Walter 
Wanger Pictures, C.C.A.Cal., 143 
F.2d 459, certiorari denied Walter 
Wanger Pictures v. Rogan, 65 S. 
Ct. 92, 323 U.S. 759, 89 L.Ed. 607— 
Anglim v. Acme Brewing Co., C 
CA.Cal„ 143 F.2d 412, certiorari 
denied Acme Brewing Co. v. Ang¬ 
lim, 65 S.Ct. 119, '323 U.S. 765, 89 
L Ed. 612—^Harding Glass Co. v. 
C. I. R., C.aA., 142 F.2d 41—Val- 
entine-Clark Corporation v. C. I. 
R, C.C.A., 137 F.2d 481, certiorari 
denied 64 S.Ct. 942, 322 U.S. 726, 
88 L.Ed, 1562—C. 1. R. v. Oswego 
Falls Corporation, C.C A., 137 F.2d 
173—Central West Coal Co. v. C 
1. R., C.C.A., 132 F.2d 190, certio¬ 
rari denied 63 B.Ct 853, i318 U.S. 
778, 87 L.Ed. 1146—Forest Produc¬ 
ing Corporation v. C. I. R., C.C.A., 
132 F.2d 118—Buffalo Slag Co. v. 
C. I. R., C.C.A., 131 F.2d 625— 
Mastm Realty & Mining Co. v. C 
I. R., C.C.A., T30 F.2d 1003—At¬ 
lantic Co. V. C. I. R., C.C.A.Ga., 
129 F.2d 87— a I. R. v. Haskelite 
Mfg. Corporation, C.C.A., 128 P.2d 
902—Oviatt's V. C. I. R., C.C.A., 
128 F.2d 352—^Nevada-Massachu- 
setts Co. V. C. I. R,, ac.A., 128 F. 
2d 347—Coca Cola Bottling Co. of 
Blytheville, Ark. v. C, I. R., C.C 
A., 127 F.2d 430—C. I. R. v. Dulup 
Oil Co., C.C.A.Tex., 126 P.2d 1019— 
Florence Cotton Mills v. C. I. R., 
C.C.A.Ala., 126 F.2d 1017—Caro¬ 
line Mills V. O. I. R., C.C.A.Ga, 
126 F.2d 857—U. S. v. Dakota 
Tractor & Equipment Co., C.C.A. 
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N.D., 125 P.2d 20, certiorari de¬ 
nied Dakota Tractor and Equip¬ 
ment Co. V. U. S., 62 S.Ct. 1042. 
316 U.S. 671, 86 L.Ed. 1746—Mor¬ 
gan Mfg. Co. V. C. I, R., C.C.A., 124 
P.2d 602—May Hosiery Mills v. C. 
I. R., C.C.A,, 12'3 P.2d 858—Atlas 
Supply Co. V. C. I. R., CC.A., 123 
F.2d 356—Antietam Hotel Corpo¬ 
ration V. C. I. R., C.C.A., 123 F.2d 
274—Crane-Johnson Co. v. C. I. R., 

C. C.A., 105 F.2d 740, affirmed 

Crane-Johnson Co. v. Helvering, 61 
S.Ct. 114, 311 U.S. 54, 85 L.Ed. 35 
—Riverside Cement Co. v. Rogan, 

D. C.CaL, 59 F.Supp. 401. 

Congressional intent 

(1) Congress meant to limit se¬ 
verely credits for a corporation’s 
payment of debts and precisely to 
define the area in which taxpayers 
were to be entitled to credit.—Hel¬ 
vering V. Ohio Leather Co., 6‘3 S.Ct. 
103, 317 U.S. 102, 87 L.Ed. 113. 

(2) In the construction of the 
statute, its underlying purpose to 
prevent the accumulation of earn¬ 
ings and profits may not be entirely 
disregarded, although it was not in¬ 
tended to execute that purpose com¬ 
pletely.—Helvering v. Magnus Beck 
Brewing Co., C.C.A., 132 F.2d '379, 
certiorari denied Magnus Beck Brew¬ 
ing Co. V. C. 1. R., 63 S.Ct. 1156, 319 
U.S. 749, 87 L.Ed. 1704. 

Legislative aim not defeated 

The rule of strict construction 
should not defeat the fair and evi¬ 
dent aim of the legislation or work a 
hardship the legislature did not in¬ 
tend.—Hughes Tool Co. v, C. I. R., 
C.C.A.Tex., 147 F.2d 967. 

Effect of other statutes 

The general statutory definition of 
the term dividends in the Revenue 
Act § 115 had no connection, in the 
corporation’s favor, with the use of 
the term dividends in § 26 (c) (1), 
authorizing credit against surtax on 
undistributed corporate profits 
which could not be distributed with¬ 
out violating written contract re¬ 
stricting dividend payments.—^Hel- 
vering v. Northwest Bancorporation, 
C.C.A., 140 F.2d 958, certiorari de¬ 
nied Northwest Bancorporation v. 
C. I. R., 64 S.Ct. 944, 322 U.S. 726, 
88 L.Ed. 1562. 

17. U.S.—Phebus Oil Co. v, G. I. R. 
C.C.A.La., 134 F.2d 217. 
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er,i5 although there was also other authority to the 
contrary.^® 

§ 376. Dependents 

A taxpayer is entitled to a credit against net income 
for each of his dependents. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
25 (b) (2), and similar statutes, a taxpayer is en¬ 
titled to a credit of a specified amount ag’ainst net 
income for each of his dependents.^O Prior to the 
change in the statute, defining dependents as cer¬ 
tain designated relatives by blood, marriage, or 


adoption, the test of the right to the credit was 
the nature of the dependency rather than the na¬ 
ture of the relationship, and the words ''depend- 
ents” and ''dependent upon” in the statute were held 
to mean dependency in a material degree for sup¬ 
port, maintenance, or assistance on one obligated 
to furnish it on moral, legal, or equitable grounds,-^ 
and not support furnished by reason of purely 
voluntary or charitable impulses or dispositions.^^ 
Where the support is given in return for the per¬ 
formance of services for the taxpayer rather than 
by reason of any legal or moral obligation to sup¬ 
port, the claimed dependency will not be allowed.^^ 


L. BATES OF TAXATION, SURTAXES, AND ADDITIONAL TAXES 


§ 377. Rates 

The tax rate is that imposed by the provisions of 
the prevailing revenue acts, which graduate the rate ac¬ 
cording to the amount of income and differentiate be¬ 
tween corporations and individuals. 

The federal income tax statutes establish a grad¬ 
uated rate, which is progressively higher as the in¬ 
come increases.24 Such statutes make a sharp dis¬ 
tinction between individuals and corporations with 
respect to the rate of the tax^S and other incidents 


thereof.26 Also under some of the revenue acts 
certain classes of corporations or institutions have 
been taxed at rates different from those applied to 
corporations generally.^'^ Income from the estate 
of a deceased person which is in the process of ad¬ 
ministration is taxable at a rate based on the actual 
rights of the parties interested, even though those 
rights are determined at a later date by judicial 
decree.28 Certain income derived from capital 
gains is taxed at a lower rate than other income.^^ 


18. U.S.—Riverside Cement Co. v. 
Rogan, D.C.Cal,, 59 F.Supp. 401. 

Contract constmed 
U.S,—C. I. R. V. Osweg-o Falls Cor¬ 
poration, C.C.A., 137 F.2d 17'3. 

19. U.S.—Chess & "Wymond v. 
Glenn, D.C.Ky., 40 F.Supp. 666, af¬ 
firmed, C.C.A., Glenn v. Chess-Wy- 
mond, 132 F.2d •621. 

ilnferences given effect 

The court was required to g-ive ef¬ 
fect not only to the letter of the in¬ 
strument but to all inferences that 
might be fairly drawn therefrom.— 
Seaboard Ice Co. v. U. S., Ct.Cl., 60 
F.Supp. 879. 

20. U.S.—Ellis V. C. I. R., C.€.A.L»a., 
110 F.2d 954. 

‘C-randson 

A grandfather, providing food, 
lodging, schooling, clothing, medical 
care and weekly allowance for one of 
his daughter's two infant sons after 
change of such son's name to that of 
grandfather, pursuant to agreement 
'between daughter and grandfather, 
who lived in house rented by him 
■with daughter, her husband, and two 
sons, was entitled to four hundred 
dollars credit for such grandson as 
infant dependent.—^Ellis v, C. I. R., 
supra. 

JNiece 

Taxpayer’s sixteen year old niece, 
who lived with taxpayer, was en¬ 
tirely supported by taxpayer, and 
bad no other means of support, was 
.a “dependent” within rule permitting 


deduction for her support in comput¬ 
ing income taxes for each taxable 
year in question.—Croker v. Helver¬ 
ing. 91 P.2d 299, 67 App.D.C. 226. 

21. U.S.—Morrell v. C. I. B., C.C.A, 
107 P.2d 34, 126 A.L.R. 824. 

22. U.S.—Morrell v. C. I. R., supra. 

tTnrelated orphans I 

An income taxpayer is not entitled 
to credit for dependents in amount 
paid by her for expense of maintain¬ 
ing orphans or quasi orphans, not re¬ 
lated to her, at orphanage under con¬ 
tract with orphan asylum, as such 
arrangement constituted “charity,” 
but not “private charity,” that is, 
gift to individual.—^Morrell v. C. I. 
R., supra. 

23. U.S.—Massey v. C. I. R., C.C.A., 
51 P.2d 76. 

24. U.S.—Fowler v. TJ. S., B.C.Tex., 
11 F.2d 895, affirmed, C.C.A., 16 F. 
2d -925. 

25. U-S.—^Equitable Trust Co. v. 
Magruder, D.C.Md., '37 F.Supp. 711. 

Income not taxable at corporate rate 
Income from assets transferred to 
trustee for liquidation and distribu¬ 
tion by corporation not intending to 
dissolve was not taxable at corpo¬ 
rate rate—C. I. R. v. Merchants Nat. 
Bldg. Corporation, C.C.A.Ala., 131 F. 
2d 740. 

28. U.S.—Equitable Trust Co. v. 

Magruder, B.C.Md., 37 F.Supp. 711. 
27. Banks 

An industrial loan corporation was 
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held a “bank” within the meaning 
of Revenue Act 1936 § 104, imposing 
a special rate of income taxes on 
banks.—Staunton Industrial Loan 
Corporation v. C. I. R., C.C.A., 120 
F.2d -930. 

Kailroads 

(1) Under Revenue Act 1918 § 2*30, 
it was held that a lower tax rate 
was imposed on railroad corpora¬ 
tions under federal control than on 
other corporations.—C. L R. v. Col¬ 
orado & Southern Ry. Co., C.C.A., 
102 F.2d 345. 

(2) Railroad company which had 
leased all its property to railroad 
company taken over by the federal 
government was not entitled to tax 
relief granted railroad companies 
under federal control.—Providence & 
W. R. Co. V. U. S., D.C.R.I., 46 F.2d 
149. 

28. U.S.—^McCaughn v. Girard 

Trust Co., C.C.A.Pa., 19 F.2d 218. 

Invalid trust 

Income from an estate, which dur¬ 
ing the taxable year was held under 
a trust later judicially declared in¬ 
valid, was taxable at a rate based 
on the amount actually due each in¬ 
dividual distributee and not accord¬ 
ing to income accruing to an estate 
in gross as a trust.—McCaughn v. 
Girard Trust Co., supra. 

29. U.S.—Burnet v. Harmel, ‘53 S. 

Ct 74, 287 U.>S. 103, 77 L.Ed. 199. 

Purposes 

(1) To relieve the taxpayer from 
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Under some revenue acts income has been held tax- 
able at the rate prevailing for the 3 ’ear to which it 
was attributable.20 

§ 378. Surtaxes in General 

Citizens of the United States with the requisite in¬ 
come, incJuding corporations, are liable for surtaxes 
at the rate imposed by statute. 

Every citizen of the United States who has the 
requisite income is liable for a surtax thereon,2i 
which is assessed at vaiydng and progressive 


rates.22 Also under various revenue acts surtaxes 
have been imposed on corporations.22 Under the 
Internal Revenue Code, 26 U.S.C.A. § 105, and sim¬ 
ilar statutes, the surtax imposed on income attrib¬ 
utable to the sale of mines or oil or gas properties, 
or any interest therein, is limited to a certain per¬ 
centage of the selling price.24 

§ 379. Tax on Undistributed Profits 

A tax on the undistributed net income of corporations 
was imposed by the Revenue Act of 1936. 


excessive tax burdens on gains re¬ 
sulting from a conversion of capi¬ 
tal investments, and to remove the 
deterrent effect of those burdens on 
such conversions—Burnet v. Har- 
mel, supra—Rand v. Helvering, C.C. 
A„ 79 F.2d 24, reversed on other 
grounds 56 S.Ct 54, 296 U.S. 102, SO 
L.Ed. tS3, rehearing denied *56 S.Ct. 
306, 296 U.S. 664, SO U Ed. 473, and 
conformed to, C C.A., 82 F.2d 1017— 
Alexander v. King, C.C.A.Okl., 46 F. 
2d 235, 74 A.U R. 174. 

(2) To avoid the hardship of real¬ 
izing in one year gains really ac¬ 
cumulated over a period of years.— 
Westfeldt v. C. I. R., C 63 F.2d 

SS2, followed in 63 F.2d S83. 

Iiiberal construction 

Statute should be liberally con¬ 
strued, but confined to purpose in¬ 
tended.—Rand v. Helvering, C.C.A., 
79 F.2d 24, reversed on other 
grounds 56 S.Ct. *54, 296 U.S. 102, 80 
L.Ed. 83, rehearing denied 56 S.Ct. 
306, 296 U.S, 664, 80 L.Ed. 473, and 
conformed to, C.C.A., 82 F2d 1017. 
Income held not capital gain 

Forfeited deposit of prospective 
purchaser was not a “capital gain” 
so as to limit rate of tax to rate 
thereon.—U. S. v. National City 
Bank of New York, D.C.N.Y., 21 F. 
Supp. 7'91. 

Taxpayer’s failure to elect 

Under Revenue Act 1928 § 101 (a), 
a tax for a claimed deficiency due to 
a.n alleged capital gain was not in¬ 
validated because assessed by the 
commissioner at the rate for capital 
net income where the taxpayer made 
no election as to the manner of com¬ 
puting the tax after notice of the 
deficiency.—Morrill v. U. S., D.C.N. 
H., 18 F.Supp. 697, 

Corporations 

Under the Revenue Act of 1928 it 
was stated that the income of a cor¬ 
poration, whether classed as “capital 
gam" or “ordinary income” was tax¬ 
able at the same rate.—Seaside Im¬ 
provement Co. V. C. I. R., C.C.A., 10*5 
F-2d 990, certiorari denied 60 S.Ct. 
263, iSOS U.S. 618, 84 L.Ed. 516. 
Gams from sales by Alien Property 
Custodian 

U.S.—Castell v. U. S., D.C.N.Y., 20 
F.Supp. 175, reversed on other 


grounds. C.C.A., 98 F.2d 8'8, certio¬ 
rari denied 59 S.Ct. 244, 305 U.S. 
652, S-3 L.Ed. 422. 

30. Income from government con¬ 
tracts 

Under Revenue Act 1918 § 301 (c), 
providing for taxation at 1918 rates 
of income derived in 1919 from prior 
contracts, income from government 
contracts was held derived from new 
contracts rather than from reinstate¬ 
ment of a canceled contract.—Fort 
Pitt Bridge Works v. C. I. R, C.C. 
A., 92 F.2d 825, certiorari denied 58 
S.Ct 763, 303 U.S. 659, 82 L.Ed. 1118. 
Partnership income 

(1) Under Revenue Act 1924 § 207 
(b) an individual’s income arising 
out of a partnership was held taxa¬ 
ble at the rates prevailing for the 
year in which the income was made, 
where the partnership profits were 
computed for a period different from 
the income of the individual and in¬ 
cluded portions of different years 
therein.—Westfeldt v. C. I. R., C.C. 
A, 63 F.2d 882, followed in 63 F.2d 
883—Stewart v. C. I. R, C.C.A., 52 
F.2d 17, affirmed Shearer v. Burnet, 
52 S.Ct. 332, 285 U.S. 228, 76 L.Ed. 
724. 

(2) “Other income” under Revenue 
Act 1-924 § 207 (b), fixing amount of 
tax on income from partnership for 
fi.«cal year at different rates, was 
held to mean net income on which 
income tax at regular rates Is cal¬ 
culable and to include capital items 
according to operation of statute re¬ 
lating to them.—^Westfeldt v, C, I. 
R., supra. 

31. U.S.—Robinette v. O. I. R., O. 
C.A., 139 P.2d 285, certiorari de¬ 
nied 64 S.Ct. 11’55, 322 U.S. 7-45, 
88 L.Ed. 1577, rehearing denied 
64 S.Ct. 12'S'3, 322 U.S. 772, 88 L. 
Ed. 15-97. 

Persons, corporations, and associa¬ 
tions liable for income taxes gen¬ 
erally see infra §§ 383-434. 
Dividends paid by newly organ¬ 
ized corporation out of undistributed 
profits of its predecessor which in 
the reorganization were transferred 
to it without gain or loss are sub¬ 
ject to surtax in the hands of the 
stockholder.—Murchison's Estate v. 
C. I. R., C.C.A.Tex., 76 P.2d 641, fol¬ 
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lowed in Fain v. C, I. R., 76 F.2d 
1008, certiorari denied 56 S.Ct. 100, 
three cases, 296 U.S. 588, SO L.Ed. 
416, and McG-aha v. C. I. R., 56 S.Ct. 
100, two cases, 296 U.S. 588, 80 L. 
Ed. 416. 

Besident of Philippines 

Under the Revenue Act of 1918 a 
citizen who was a resident of the 
Philippine Islands and paid the in¬ 
come taxes applicable therein was 
liable to the federal government for 
surtaxes on his income.—Robinette 
V. C I. R., C.C.A., r39 P.2d 285, cer¬ 
tiorari denied 64 S.Ct. 1155, 322 U.S 
745, 88 L.Ed. 1577, rehearing denied 
64 S.Ct. 1283, 323 U.S. 772, 88 L.Ed. 
1597. 

Exemptions 

Under an early revenue act which 
did not expressly allow exemptions 
for the computation of the surtax, 
exemptions allowed the taxpayer in 
the computation of his normal tax 
were held not to extend to the sur¬ 
tax.—Cohen v. Lowe, D.C.N.Y., 234 
F. 474. 

32. U.-S.—Cohen v. Lowe, supra. 

33. Distinct from, noirmal tax 

The normal income tax and surtax 
imposed against foreign corpora¬ 
tions, under the Revenue Act of 
1934, are separate and distinct tax¬ 
es.—Blenheim Co. v. C. 1. R., C.C.A., 
125 F.2d 906. 

34. U.S.—Cullen v. C. 1. R., C.C.A. 
Tex., 118 F.2d 651. 

Sale or sublease 

Transaction was construed as part 
sublease and part sale.—Cullen v. 
C. I. R, supra. 

Apportionment of tax 

The portion of the surtax at¬ 
tributable to income from the sale of 
mines or oil or gas property is in 
the same proportion to the total sur¬ 
tax as such income is to the total 
income, and if it exceeds the stated 
percentage such portion of the sur¬ 
tax is reduced to that amount.— 
Newman v. C. I. R, C.C.A., 40 F.2d 
225,- rehearing denied 41 F.2d 743, 
and certiorari denied Newman v. 
Burnet, -51 S.Ct. '33, 282 U.S. 858, 75 
L.Ed. 760—Fowler v. U. S., D.C.Tex., 
11 F.2d 395, affirmed, C.C.A., 16 F.2d 
925. 
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Under the Revenue Act of 1936 § 14, a surtax 
was imposed on the net income of corporations, 
earned but not distributed as dividends during the 
taxable year.^^ The act applied to every corpora¬ 
tion except those specifically excluded,among 
which were banks^^ and corporations in bankruptcy 
or insolvent and in receivership.^S The tax was a 


graduated tax,^® the amount of which was de¬ 
pendent on the undistributed net earnings,less 
various credits4^ 

The purpose of the tax was to force the distri¬ 
bution of profits to stockholders so they could be 
taxed as dividends in the stockholder’s hands4- 
However, the mere fact of nondistribution of prof- 


S5, U.S.—Harding Glass Co. v. C. I. 

B. , C.C.A., 142 F.2d 41—Van Ker¬ 
man Co. V. Vrelcii, C.C.A3Iass., 141 
P.2d 91)—Central West Coal Co. v. 

C. I. R., CC.A., 132 F.2d 190, cer¬ 
tiorari denied 63 S.Ct. 853, ’318 U. 
S. 778, 87 L.Ed. 1146—Sportwear 
Hosiery Mills v. C. I. R., C.C.A., 
129 F.2d 376—Warren Tel. Co. v. 
C. I. R., C.C.A., 128 F.2d 503, cer¬ 
tiorari denied Warren Telephone 
Co. V. Helvering, 63 S.Ct. 440, 317 

U. S. 696, 87 L.Ed. 557—Atlas Sup¬ 
ply Co. V. C. I. R., •C.C.A., 123 F.2d 
'356—Helvering v. Moloney Elec¬ 
tric Co., C.C.A., 120 F.2d 617, cer¬ 
tiorari denied Moloney Electric Co. 

V. Helvering, 62 S.Ct 184, two cas¬ 
es, 814 U.S, 682, 86 L.Ed. 545, re¬ 
hearing denied 62 S.Ct. 487, two 
cases, 315 U.S. 82 6, 86 L.Ed. 1221. 

Accumulation of profits to prevent 
surtaxes on shareholders see infra 
§ 380. 

Statute suhsecLnently repealed 

The operation and effect of the act 
proved unsatisfactory and it was re¬ 
pealed in 1939.—Chess & Wymond v. 
Glenn, D.C.Ky., 40 F.Supp. 666, af¬ 
firmed, C.C.A., Glenn v. Chess & Wy¬ 
mond, 132 P.2d 621. 

Samiug's of predecessor corporation 
Under the revenue statutes, on a 
nontaxable reorganization, the ac¬ 
cumulated profits or earned surplus 
of the liquidated corporation pass to 
the successor corporation with the 
same status and are available for the 
payment of dividends by the suc¬ 
cessor, since such corporate trans¬ 
actions do not break the continuity 
of the corporate life.—Reed Drug 
Co. V. C. I. R., C.C.A., 130 F.2d 288— 
Riverside Cement Co. v. Hogan, D.C. 
Cal., 59 F.Supp. 401. 

36. U.S.—Schinebro, Inc. v. C. I. R,., 
C.aA., 131 F.2d 504 . 

Personal holding company was 
subject to tax.—Schinebro, Inc., v. 
C. I. R., supra. 

37, U.S.—Staunton Industrial Loan 
Corporation v. C. I. R., C.C.Al., 120 
F.2d 930. 

Organizations held hanks within 
Revenue Act 19'36 § 104. 

(1) Industrial loan corporation.— 
Staunton Industrial Loan Corpora¬ 
tion V. C. I. R., supra. 

(2) Morris Plan Bank corporation 
classified by state law as an indus¬ 
trial bank.—Morris Plan Bank of 
New Haven v. Smith, O.C.A.Conn., 
125 F.2d 440, 189 A.L.R. 1071. 


State law is not controlling in de¬ 
termining whether a corporation is 
a bank within the meaning of a fed¬ 
eral revenue act exempting banks.— 
Morris Plan Bank of New Haven v. 
Smith, supra. 

38. U.S.—Artesian Water Co. v. C. 

I. R., C.C.A., 125 F.2d 17. 

Virtual receivership insufficient 

Corporation which was virtually 
in receivership because it might 
have been placed therein in a fore¬ 
closure case and was being liquidat¬ 
ed by its directors was not a corpo¬ 
ration exempted from tax.—Coopera¬ 
tive Pub. Co. V. C. I. R., C.C.A., 115 
F.2d 1017. 

Cause of receivership 

The nature of the receivership 
proceeding is immaterial and need 
not have been caused by financial 
difficulties.—Barnhart-Morrow Con¬ 
sol. V. C. I. R., C.C.A., 150 P.2d 285— 
Artesian Water Co. v. C. I. R., C.C. 
A., 125 P.2d 17. 

Insolvency required 

(1) A corporation need not be “in¬ 
solvent" within bankruptcy sense to 
be exempt from payment of undis¬ 
tributed profits taxes.—^Artesian Wa¬ 
ter Co. V. C. I. R., supra. 

(2) Insolvency is established if 
liabilities exceed assets or if debtor 
corporation is unable to meet its 
obligations.—U. S. v. Anderson Co., 
aC.A.Ind., 119 F.2d 343. 

(3) Taxpayer must be unable to 
meet obligations as they mature, not 
only by employing available assets 
but also by the alternative means of 
reasonable use of credit.—Barnhart- 
Morrow Consol. V. C. I. R., C.C.A., 
150 F-2d 28.5—^Artesian Water Co. v. 
C. I. R., €,C.A., 125 P.2d 17. 
Determination of insolvency 

(1) The solvency or insolvency of 
a corporate taxpayer, must be deter¬ 
mined in actual situation in which 
taxpayer is found in, the taxable 
year.—^Artesian Water Co. v. C. I. 
R., supra. 

(2) For the purpose of determin¬ 
ing insolvency, when that status is 
asserted because of the debtor’s in¬ 
ability to meet its obligations, the 
court should allow for the reason¬ 
able use of the debtor’s credit.—U. S. 
V. Anderson Co., CC..A.Ind., 119 F.2d 
343. 

Time requirement 

No tax is due if corporation in re¬ 
ceivership is insolvent for one day 
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of the taxable year.—U. S. v, Ander¬ 
son Co., supra. 

Taxpayer held not insolvent 
U.S.—Barnhart-Morrow Consol, v. C. 
I. R., C.C.A, 150 F.2d 2S5-—U. S, 
V. Anderson Co., C.C.A.Ind., 119 F. 
2d 343. 

39. U.S.—Sportwear Hosiery Mills 
V. C. I. R., C.C.A., 129 F.2d '376— 
Chess & W'ymond v. Glenn, D C 
Ky., 40 F.Supp. 666, affirmed, C C. 
A., Glenn v. Chess & Wymond, 
182 P.2d 621. 

40. U.'S —Sportwear Hosiery Mills 
V. C. I. R, C.C.A, 129 P.2d 376— 
Black Motor Co. v. C. I. R., C.C.A., 
125 F.2d 97'7. 

41. U.S.—Chess & Wymond v. 
Glenn, D.C.Ky., 40 F.Supp. 666, af¬ 
firmed, -C.C.A, Glenn v. Chess & 
Wymond, 132 F.2d 621. 

Dividends paid credit and credit for 
dividends not distributable because 
of contractual restrictions see su¬ 
pra § 374. 

Amendment 

(1) Revenue Act 1*942 § 501, 

amending Act of 1936, by providing 
additional credits for undistributed 
profits tax, was intended to amend 
only the undistributed profits sur¬ 
tax.—Morris Inv. Corporation v. C. 
1. R, CC.A, 134 F.2d 774, certiorari 
denied 64 S.Ct. 43, 320 U.S. 743, 88 
L.Ed. 440. 

(2) Amount distributed to stock¬ 
holders in excess of earnings as a 
return of capital to them and not 
taxable in their hands was relieved 
from undistributed profits tax.—In¬ 
land Investors v. C. I. R, C.C.A., 132 
P.2d 54‘3. 

Constmetioax of particular credits al¬ 
lowed 

U.S.—Sportwear Hosiery Mills v. C. 
I. R., C.C.A, 129 P.2d 8 76—Black 
Motor Co. V. O. I. R., C.C.A., 125 
F.2d 977. 

42. U.S.—Hughes Tool Co. v. O. I. 
R., CCATex., 147 F.2d 967—Reed 
Drug Co. V. C. I. R., C.C.A, 130 F. 
2d 288—Centennial Oil Co. v. 
Thomas, C.C.ATex., 109 F.2d 359, 
certiorari denied 60 S.Ct. 892, '309 
U.S. 690, 84 L.Ed. 1032. 

Other statements of purpose 
U.S.—C. I. R. V. Columbia River Pa¬ 
per Mills, C.C.A, 127 P.2d 558— 
U. S. V. Dakota Tractor & Equip¬ 
ment Co., CC.AN.D,, 12-5 F.2d 20, 
certiorari denied Dakota Tractor 
and Equipment Co. v. U. S., 62 S. 
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its made tlie tax applicable,regardless of the pur¬ 
pose of the corporation in not distributing its prof- 
its.^^ The tax has been held applicable to undis¬ 
tributed dividends which could not be paid out be¬ 
cause to do so would be contrary to law;^» but, as 
is discussed supra § 374 a, a credit was allowed 
up to the amount of any deficit in accumulated earn¬ 
ings and profits as of the close of the preceding tax¬ 
able year, if the corporation was prohibited by a 
law or order of a public regulatory body from pa}"- 
ing dividends because of such deficit. 

§ 380. Accumulation of Profits to Prevent 
Surtaxes on Shareholders 

A surtax is imposed on an accumulation of earnings 
and profits by a corporation to- prevent surtaxes on its 
sharehoiders. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 102, and similar statutes, a surtax on profits of 


corporations accumulated to prevent surtaxes on 
shareholders is imposed,^^ whether or not the cor¬ 
poration was formed or availed of for the interdict¬ 
ed purpose,'^'^ The intent of congress in imposing 
the tax is to he derived from the words of the stat¬ 
ute,which, it has been held, are plain and unam¬ 
biguous.^^ Also it has been held that the statute is 
penal in its nature,and must be strictly construed 
and not extended to cover cases which do not fall 
within its letter.^^ The purpose of such legislation 
is to compel the company to distribute any profits 
not needed for the conduct of its business so that, 
when so distributed, individual stockholders will 
become liable not only for normal but for surtax on 
the dividends received. 

To authorize the tax there must be an accumula¬ 
tion of surplus gains and profits with intent there¬ 
by to save surtaxes to the shareholders.^^ A mere 


Ct. 1042, 316 IJ.'S. 671, 86 L.Ed. 
1746—C. I. R- V. Strong: Mfg. Co., 
C.C.A., 124 F.2d 360, reversed on 
other grounds Helvering v. Strong 
Mfg. Co., 63 S.Ct. 103, 317 U.S. 102, 
87 L.Ed. irs—Seaboard Ice Co. v. 
XT. S., CtCl., 60 F.Supp. 8-79— 
Braicks v. Henricksen, D.CWash., 
4‘S F.Supp. 254—Chess & Wymond 
V. Glenn, D.C.Ky., 40 F.Supp. 666, 
affirmed, C.C.A,, Glenn v. Chess & 
Wymond, 132 F.2d 621. 

Tax of legitimate acctimxilation. not 
intended 

It was not purpose of statute to 
penalize a corporation which had a 
legitimate need for using its profits 
and retained them for that purpose 
instead of declaring a dividend.— 
Chess & Wymond v. Glenn, B.C.Ky., 
40 F.Supp. 666, affirmed, C.C.A., 
Glenn v. Chess-Wymond, 132 F.2d 
621. 

43, U.S.—Triplex Safety Glass Co. 
of North America v. Latchum, D. 
GDel., 44 F.Supp. 436, affirmed, €. 
C.A., 131 F.2d 1023. 

44, U.S.—Chicago Stock Yards Co. 
V. C. 1. R., C.C.A., 129 F.2d 937, 
reversed on other grounds Helver¬ 
ing V. Chicago Stock Yards Co., 
63 S Ct, 843, '318 U.S. 69'3, 87 U.Ed. 
1086. 

To pay normal tax 

That taxpayer held undistributed 
a fund for payment of normal taxes 
did not prevent it being subject to 
undistributed profits surtax.—Trip¬ 
lex Safety Glass Co. of North Amer¬ 
ica V. Latchum, D.C Del., 44 F.Supp. 
436, affirmed, C.C.A., 131 F.2d 102'3. 

45, U.S.—C. I. R. V. E. C. Atkins & 
Co.. C.C.A., 127 F.2d 783—Guanace- 
vi Mining Co. v. C. I. R., 'C.G.A., 
127 F.2d 49. 

40, U.S.—^Hemphill Schools v. C I. 
R., aC.A,, 137 F.2d '961—Charles¬ 


ton Dumber Co. v. U. S., D.C.W.Va., 
20 F.Supp. S3. 

Credits against taxable income for 
dividends paid and for amounts 
nondistributable by reason of con¬ 
tract provisions see supra § 374. 
Computation of gains and profits 

(1) Actual cost to corporation of 
pro-perty transferred to it in pay¬ 
ment for its stock rather than cost 
to organizers is proper basis for de¬ 
termining gains and profits from its 
sale.—C. I. R v. W. S. Farish & Co., 
C.C.A.Tex., 104 F.2d 8'3'3. 

(2) Internal Revenue Code § 113, 
and similar statutes, governing ad¬ 
justed basis for determining gain or 
loss, have no necessary relation to 
the gains and profits considered by 
statute imposing surtax on corpora¬ 
tions improperly accumulating sur¬ 
plus for purpose of avoiding surtax 
on its shareholders.—C. I. R. v. W. 
S. Farish & Co., supra. 

What constitutes accumulation 
The corporation’s investment of 
its gains and profits constitutes an 
accumulation.—Beim Co. v. Dandy, C. 
C.A.Minn., 113 F.2d 897. 

47. U.S.—^Almours Securities v. O. 
I. R., C.C.A.Fla., 91 F.2d 427, cer¬ 
tiorari denied *58 S.Ct. 476, '302 U.S. 
765, 82 D.Ed. 594, rehearing de¬ 
nied .58 -S.Ct. 525, 303 U.S. .666, 82 
D.Ed. 1123. 

The mere fact that the company 
was organized and the plan of ac¬ 
cumulation formulated prior to the 
enactment of the statute will not 
prevent its application if the motive 
of surtax avoidance was present aft¬ 
er the statute became effective.—Chi¬ 
cago Stock Yards Go. v. C. I. R., G. 
C.A., 129 F.2d 937, reversed on other 
grounds Helvering v. Chicago Stock 
Yards Co., 63 S.Ct. '843, '318 U.S. 69i3, 
87 D.Ed. 1086. 


48. U.S.—Mead Corporation v. C. I. 
R., C.C.A., 116 F.2d 187. 

49. U.S.—Mead Corporation v. C. D 
R., supra. 

50- U.S.—Mead Corporation v. C. I. 
R., supra—Charleston Dumber Co. 
V. U. S., D.C.W.Va., 20 F.Supp. 83. 

51. U.S.—Mead Corporation v. C. I. 
R., aC.A., 116 F.2d IS'7—Charles¬ 
ton Dumber Co. v. U. S., D.C.W. 
Va., 20 F.Supp. 83. 

52. U.S.—Helvering v. Cliicago 
•Stocks Yards Co., 6'3 S.Ct. 843, 318 

U. S. 693, 87 D.Ed. 10>S6. 

53. U.S.—Chicago Stock Yards Co. 

V. C. I. R., C.C.A., 129 F.2d 9-37, re¬ 
versed on other grounds Helvering* 
V. Chicago Stock Yards Co., 6‘3 S. 
Ct. 843, 318 U.S. 693, 87 D.Ed. 1086 
—U. 'S. V. R. C. Tway Coal Sales 
Co., G.C.A.Ky., 75 F.2d 336. 

Determinative factor 

The purpose for which a corpora¬ 
tion is formed or used determines 
whether it comes within penalty of 
statute.—C. I. R. v. W. S. Farish & 
Co., C.C.A.Tex., 104 F.2d 83'3—A. D.* 
Saenger, Inc, v. C. I. R., C.C.A.Da,, 84 
P.2d 23, certiorari denied 57 S.Ct. 42,„ 
299 U.S. 577, 81 D.Ed. 426. 

Dominant intent unnecessary 

The prevention of the imposition 
of surtaxes on stockholders need not 
have been the dominant factor be¬ 
hind the accumulation.—Trico Prod¬ 
ucts Corporation v. C. I. R., C.C.A., 
137 F.2d 424, certiorari denied 64 S. 
Ct. -369, '320 U..S, 799, i88 D.Ed. 482, 
>”ehearing denied 64 S.Ct. 484, 321 U. 
S. 801, 88 D.Ed. 1088. 

Tacts showing purpose to avoid sur¬ 
tax 

(1) Fact that income of sole- 
stockholder of corporate taxpayer" 
was sufficient to place him in surtax 
brackets and that corporate taxpay¬ 
er’s failure to distribute its earnings^ 
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accumulation of earniilgs which result in a saving 
of surtaxes to the shareholders is insufScient to 
warrant its imposition.'^^ Under the express pro¬ 
visions of the statute it is prima facie evidence of 
a purpose to avoid surtax on shareholders that the 
company is a mere holding or investment compa- 
jiv^55 or that the gains and profits are permitted to 
accumulate beyond the reasonable needs of the bus¬ 
iness.^® 

If the required purpose is present, it has been 
held that the corporation is subject to the tax 
whether or not the purpose was successfully exe¬ 
cuted.®'^ Hence, in such case, it has been held that 
if there is any net income the corporation is liable 
for the tax,®® and it is not necessary for the ac¬ 


cumulation to be beyond the reasonable business 
needs of the corporation,®^ although there is also 
authority to the contrary.®® 

A shrinkage in the value of the assets held by 
the corporation does not as a matter of law pre¬ 
clude a holding that an accumulation of the year’s 
profits was in excess of the reasonable needs of the 
business,although such a fact is to be considered 
in determining that question.®^ The mere fact that 
the company had a legal and moral obligation to 
pay debts or redeem the stock of a subsidiary com¬ 
pany is not a sufficient ground for the accumula¬ 
tion of profits where refinancing of the subsidiary 
company was practical or the stockholders could 
equally well have accumulated the necessary funds 


caused him to pay less surtax may 
be considered.—McCutchin Drilling- 
Co. V. C. I. R., C.C.A.Tex., 143 F.2d 
480. 

(2) Pact that corporate taxpayer 
makes loans to its principal share¬ 
holders is indicative of a purpose 
to avoid surtax on its shareholders. 
—McCutchin Drilling Co. v. C. I. R., 
supra—Wilkerson Daily Corporation 
V, C. I. R, C.C.A., 125 F.2d 99*8— 
A. D. Saenger, Inc. v. C, I. R., C.C.A. 
La., 84 P.2d 23, certiorari denied 
S7 S.Ct. 42, 299 U.S. -577, 81 L.Ed. 426 
—United Business Corporation of 
America v. C. I. R,, C.C.A., 62 F.2d 
754, certiorari denied '54 S.Ct. ‘52, 
290 U.S. 635, 78 L.Ed. 552. 

(3) However, withdrawals of mon¬ 
ey by corporation’s president and 
majority stockholder do not conclu¬ 
sively establish purpose to evade 
payment of surtaxes on stockholders. 
—U. S. V. R. C. Tway Coal Sales Co., 
C.O.A.Ky., 75 F,2d 336. 

Stockholder’s payment on undistrilb- 
nted income 

Under Revenue Act 1928 § 104 (d), 
the tax was held not assessable 
against a corporation if its entire 
net income for the particular fiscal 
year was included in its stockhold¬ 
ers’ personal return of taxable in¬ 
come for that year.—Helvering v. 
Kational Grocery Co., 58 S.Ct. 932, 
S04 U.S. 282, 82 L.Ed. 1346, rehearing 
denied 59 S.Ct. 56, 305 U.S. 669, 83 
L.Ed. 434. 

Accnm-caation to avoid surtaxes held 
shown 

U.S.—Helvering v. Chicago Stock 
Yards Co., 63 S.Ct. 843, '318 U.S, 
693, ‘87 L.Ed. 1086—^Helvering v. 
National Grocery Co., 58 S.Ct. 932, 
304 U.S. 282, 82 L.Ed. 1'346, re¬ 
hearing denied 59 S.Ct. 56, '305 
U.S. 669, 83 L.Ed. 434~United 

Block Co. V. Helvering, C.C.A., 123 
F.2d 704, certiorari denied United 
Block Co. v. C. I. R., -62 S.Ct. *797, 
^315 U.S. 812, 86 L.Ed. 1211—Beim 
Co. V. Landy, C.C.A.Minn., 113 F.2d 


(g 97 —^Almours Securities v. C. I. R-, 
C.C.A., '91 P.2d 427, certiorari de¬ 
nied ‘58 set. 476, 302 U.S. 765, 82 
L.Ed. 594, rehearing denied *58 S. 
Ct. 525, 303 U.S. 666, 82 L.Ed. 1123 
—A. D. Saenger, Inc. v. C I. R., C. 
C.A., 84 P.2d 23, certiorari* denied 

57 S.Ct. 42, 299 U.S. 577, 81 L.Ed. 
426—United Business Corporation 
of America v. C. I. R,, C.C.A., 62 F. 
2d 754, certiorari denied 54 S.Ct. 
53, 290 U.S. 635, 78 L.Ed. 552. 

Accumulation with intent to avoid 
surtaxes not shown 
U.S.—U. S. v. R. C. Tway Coal Sales 
Co., C.C.A.Ky., 75 P.2d 336—Coca 
Cola Bottling Works v. U. S. of 
America, D.C.Tenn., 5'3 F.Supp. 
992. 

54. U.S.—Chicago Stock Yards Co. 
V. C. I. R., C.C.A., 129 P.2d 937, 
reversed on other grounds Helver¬ 
ing V. Chicago Stock Yards Co., 
63 S.Ct. 843, 318 U.S. 693, 87 L.Ed. 
1086. 

55. U.S.—^Almours Securities v. C. I. 
R., C.C.A Fla, 91 P.2d 427, certio¬ 
rari denied '5‘8 S.Ct. 476, 302 U.S. 
765, 82 L.Ed. '594, rehearing denied 

58 S.Ct. 525, 303 U.S. 666, 82 L.Ed. 
1123. 

Burden on taxpayer to disprove 
In such case the burden is on the 
taxpayer to show it is not subject to 
the tax.—^Beim Co. v. Landy, C.C.A. 
Minn., 113 P.2d 89‘7. 

Company held not mere holding or 
investment company 
A company, which was formed to 
be directing head of integrated en¬ 
terprise including many corporations 
whose stock was owned by it and 
which, through its oiRcers, exercised 
active supervision over operating 
companies, was not a “mere holding 
or investment company” within stat¬ 
ute.—Chicago Stock Yards Co. v. C. 
I. R., C.C.A., 129 F.2d 9'37, reversed 
on other grounds Helvering v. Chi¬ 
cago Stock Yards Co., 63 S.Ct. 843, 
318 U.S. 693, <87 L.Ed. 1086. 

58. U.S.—^Hemphill Schools v. C, I. 
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R., C.C.A., 13T F.2a 961—^Almours 
Securities v. C. I. R„ C.C.A., 91 F. 
2d 427, certiorari denied -58 S.Ct. 
476, 302 U.S. 765, 82 L.Ed. 594, 
rehearing denied 58 S.Ct. 525, ‘303 

U. S. 666, 82 L.Ed. 1123—United 

Business Corporation of America 

V. C. I. R., C.C.A., 62 F.2d 754, cer¬ 
tiorari denied 54 S.Ct. 53, 290 U.S. 
635, 78 LEd. 5'52. 

Needs of business intended 

The statute contemplates immedi¬ 
ate need, need associated with busi¬ 
ness in hand, in order to avoid im¬ 
position of surtax.—McCutchin Drill¬ 
ing Co. V. C. I. R., C.C.A.Tex., 143 
P.2d 480. 

Issue involved 

The issue is whether the corpora¬ 
tion’s gains and profits were permit¬ 
ted to accumulate beyond the rea¬ 
sonable needs of its business, and 
not whether its known business 
needs for cash were in excess of 
the amount which it possessed at 
the end of its taxable year.—^Hemp¬ 
hill Schools v. C. I. R., C.C.A., 137 
F.2d 961. 

57. U.S.—^A. D. Saenger, Inc. v. €. 
I. R., C.C.A.La., 84 F.2d 23, certio¬ 
rari denied '57 S.Ct. 42, 299 U.S. 
577, 81 L.Ed. 426. 

58. U.S.—A. D. tSaenger, Inc. v. C. 
I. R., supra. 

59. U.S.—U. S. V. R. C. Tway Coal 
Sales Co., 75 F.2d 336. 

60. U.S.—National Grocery Co. v. 
Helvering, C.C.A., 92 F.2a 931, re¬ 
versed on other grounds Helvering 
V. National Grocery Co., i58 S.Ct. 
932, 304 U.S. 2S2, 82 L.Ed. 1346, 
rehearing denied 59 S.Ct. 56, 505 
U.'S. 669, 83 L.Ea. 434. 

61. U.S.—^Helvering v. National 
Grocery Co., 58 S.Ct. 332, 304 U.S. 
282, 82 L.Ed. 1346, rehearing de¬ 
nied 5-9 S.Ct. 66, 305 U.S. 669, 83 
L.Ed. 434. 

62. U.S.—Helvering v. National 
Grocery Co., supra. 



§ 381 


miERNAL SETENTJE 


47 C.J.S. 


if the profits had been distributed as dividends.®^ 
§ 381. Personal Holding Companies 

The surtax on the undistributed net income of every 
persona! holding company was levied for the purpose of 
inducing personal holding companies to distribute their 
current income. 

The Internal Revenue Code, 26 U.S.C.A. § 500- 
511, and similar statutes, placing a surtax on the 
undistributed net income of personal holding com¬ 
panies, created a new tax separate from that on 
income of ordinary corporations,and was enact¬ 
ed for the purpose of inducing personal holding 
companies to distribute current income.The stat¬ 
ute was enacted as an attempt to remedy a serious 
evil and should be strictly construed.The fact 
that the tax may work a hardship in a particular 
case,®'5^ or that the holding company was not or¬ 
ganized for the purpose of tax avoidance,will 
not exempt the corporation from payment of the 
tax. 

What constitutes personal holding company. Un¬ 
der the Internal Revenue Code § 501, and similar 


statutes, the term “personal holding company’' 
means any corporation if at least a specified per 
cent of its gross income for the taxable 3 'ear is 
personal holding-company income as defined by the 
j Code, and if at any time during the last half of the 
taxable 3 ’ear more than fifty per cent in value of its 
outstanding stock is owned, directly or indirectly, 
by or for not more than five individuals,®^ Wheth¬ 
er a taxpayer falls within the statutory definition 
for the taxable 3 "ear depends on the facts applica¬ 
ble for that year, and not on its taxable status in 
any other 

A corporation cannot lift itself out of the class 
of personal holding companies simply by causing 
nonpersonal holding-company income to flow 
through its treasury, thereby increasing the amount 
of its gross income.'^^ A dissolved corporation in 
the process of liquidation may still be a corpora¬ 
tion subject to the tax.'^s Under the Internal Reve¬ 
nue Code § 503 and similar statutes, stock owned 
by or for a corporation, partnership, estate, or trust 
is considered as being owned proportionately by its 
shareholders, partners, or beneficiaries,'^^ although, 


63. IT.S.—^HelveriBg v. Chicago 
Stock Yards Co., 63 S.Ot. '843, 318 
U.S. 69'3, 87 D-Ed. 1086. 

64. TJ.S. —C. I. E. V. Lane-Wells Co., 
64 S.Ct. 511, 321 U.S. 219, 88 L.Ed. 
684. 

65. U.S.—Knight Newspapers v. C. 
I. R., C.C.A., 143 F.2d 1007. 154 
A.L.R. 1267—Morris Inv. Corpora¬ 
tion V. C. I. R-, C.C.A.. 134 F 2d 774, 
certiorari denied 64 S.Ct. 43, 320 
U.S. 743, 88 L.Ed. 440—C. I. R. v. 
Sun Pipe Line Co., C.C.A., 126 P.2d 
888—Pembroke Realty & Securities 
Corporation v. C. I. R., C.C.A., 122 
P.2d 252—Foley Securities Corpo¬ 
ration V. C. I. R-, C.C.A., 106 F.2d 
731—Piper v. U. S., D.C.Minn., 50 
F.Supp. 363, appeal dismissed, C. 
C.A., 142 F.2d 465—Bancroft v. U. 
S., 49 F.Supp. 476, 99 Ct.CL 370. 

Poreclosisig' defense 
In enacting this provision, con¬ 
gress was attempting to foreclose 
the defense, available under the Rev¬ 
enue Act of 1932 § 104 that the ac¬ 
cumulation of profits was responsive 
to a legitimate business need.—O'¬ 
Sullivan Rubber Co. v. C. I. R., C,C. 
A.. 120 P.2d 845. 

Incorporated pocketTbooks 
The primary purpose of the stat¬ 
ute was to eradicate a prevailing cor¬ 
porate form of tax avoidance known 
as the incorporated pocketbook.— 
Fides, A. G., v. C. I. R., C.C.A., 137 
P.2d 731, certiorari denied 64 S.Ct. 
266, 320 U.S. 797, 88 L.Ed. 481, re¬ 
hearing denied 64 S.Ct. 436, 320 U.S. 
816, 88 L.Ed. 493—^American Package 
Corporation v. C. I. R., C.C.A., 125 F. 


2d 413, 140 A-L.R. 642—General Se¬ 
curities Go. V. C. I. R.. C.C.A., 123 F. 
2d 192. 

66. U.S.—Cedarburg Canning Co. v. 
C. L R., C.C.A., 149 F.2d 526— 
Foley Securities Corporation v. C. 
I. R., C.aA., 106 F.2d 731. 

67. U.S.—Cedarburg Canning Co. v. 
C. I. R., C.C.A., 149 F.2d 526. 

68. U.S.—Cedarburg Canning Co. v. 
C. I. R., supra—Noteman v. Welch, 
C.C.A.Mass., 108 F.2d 206. 

Corporate motives 
The court may not, by probing into 
corporate motives, undertake to re¬ 
lieve from the harshness of a par¬ 
ticular application of the statute.— 
C. I. R. V, Affiliated Enterprises, C.C. 
A., 123 P.2d 665, certporari denied 
Affiliated Enterprises v. C. I. R., 62 
S.Ct. 796, 315 U.S. 812, 86 L.Ed. 1211. 

69. U.S.—^Logan Coal & Timber 
Ass’n V. Helvering, C.C.A., 122 F. 
2d 848—O'Sullivan Rubber Co. v. 
C. I. R.. C.C.A., 120 F.2d 845—Rod¬ 
ney, Inc. V. Hoey, B.C.N.Y., 53 F. 
Supp. 604. 

DeTbenture certificates 

(1) In determining whether de¬ 
benture certificates represent certifi¬ 
cates of indebtedness or stock own¬ 
ership, and whether corporation was 
a personal holding company for tax 
purposes, each case must depend on 
its own individual facts.—^Washmont 
Corporation v. Hendricksen, C.C.A. 
Wash., 137 F.2d 306. 

(2) The final criterion of distinc¬ 
tion between ‘‘creditor" and "stock¬ 
holder," in determining whether de¬ 
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benture certificates represent "cer¬ 
tificates of indebtedness" or "stock 
ownership," is the certainty of pay¬ 
ment before insolvency or liquida¬ 
tion, in that a stockholder is entitled 
to nothing prior to liquidation except 
out of earnings.—Washmont Corpo¬ 
ration V. Hendricksen, supra—Wash¬ 
mont Corporation v. Henricksen, D.C. 
Wash., 51 F.Supp. 792. 

(3) Finding that debenture cer¬ 
tificates represented indebtedness was 
held to be justified.—^Washmont Cor¬ 
poration V. Hendricksen, supra— 
Washmont Corporation v. Henrick- 
sen, supra. 

Gross income 

A corporation with assets consist¬ 
ing of securities and a dairy farm, 
less than twenty per cent of whose 
gross income came from farming aft¬ 
er cost of feed used in operation of 
farm was deducted from gross re¬ 
ceipts from operation of farm, was 
a “personal holding company.”— 
Woodslde Acres v. C. I. R., C.C.A., 
134 F.2d 793. 

70. U.S.—^Affiliated Enterprises v. C. 
I. R., C.C.A., 140 F.2d 647. 

71. U.S.—C. I. R- V. Kresge Dept. 
Stores, C.C.A., 134 F.2d 76, certio¬ 
rari denied Kresge Department 
Stores V. C. I. R., 63 S.Ct. 1319, 
319 U.S. 761, 87 L.Ed. 1713. 

72. U.S.—O’Sullivan Rubber Co. v. C. 
I. R., C.C.A., 120 F.2d 845. 

73. U.S.—Renton Inv. Co. v. C. I. R., 
C.C.A., 131 F.2d 330. 

Insolvent estate 

Stock standing in name of testator 
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since substance is paramount over form in the ap¬ 
plication of these laws,"^^ the separateness of cor¬ 
porate entity of the taxpayer and its subsidiaries 
may be disregarded in determining whether the tax¬ 
payer is a holding company^® 

What constitutes personal holding-company in¬ 
come. Under the Internal Revenue Code § 502 and 
similar statutes, the term, ''personal holding-com¬ 
pany income,’^ means the portion of the gross in¬ 
come which consists of, among other things, divi¬ 
dends,'^^ interest,or royalties, other than miner¬ 
al, oil, or gas ro 3 "alties and, except in the case 


of regular dealers in stocks or securities,*^^ gains 
from the sale or exchange of stocks or securities;®^ 
amounts received under a contract under which 
the corporation is to furnish personal services, pro¬ 
vided at some time during the taxable year twent^'- 
five per cent or more in value of the outstanding 
stock of the corporation is owned by or for the in¬ 
dividual who has performed, is to perform, or may 
be designated as the one to perform, such servic¬ 
es rents, unless constituting fifty per cent or 
more of the gross income and mineral, oil, or 
gas royalties which meet the statutory requisites.®^ 


whose estate was insolvent was not 
owned constructively by residuary 
leg-atees, and they could not be 
considered as “benetlciaries” vrithin 
meaning of the statute.—^Renton Inv. 
Co. V. C. L R., supra. 

Subsidiary corporation 

The ownership of a subsidiary cor¬ 
poration’s stock may be traced 
through its parent company in order 
to determine whether or not the sub¬ 
sidiary is a personal holding com¬ 
pany.—Renton Inv. Co. v. C. I. R., su¬ 
pra. 

The word “beneficiaries” should be 
taken to embrace the recipient or one 
who will become the recipient of a 
benefit in the shares of the subject 
corporation.—Renton Inv. Co. v. C. 
I, R., supra. 

74. U.S.—Inland Development Co. v. 
C. I. R., C.C.A., 120 P.2d 986. 

75. U.S.—Inland Development Co. v. 
C. I. R., supra, 

76. D.S.—American Package Corpo¬ 
ration V. C. I. R., C.C.A., 125 F.2d 
413, 140 A.L.R. 642. 

Constructive trust 
Dividends received as result of 
mistake give rise to a constructive 
trust and the corporation never be¬ 
comes owner thereof so as to be tax¬ 
able thereon as income received — 
Knight Newspapers v. C. I. R., C.C.A., 
143 P.2d 1007, 154 A.L.R. 1267. 

Income from sales made by a sub¬ 
sidiary was held not to constitute 
dividends received.—Inland Develop¬ 
ment Co. V. C. I. R., C.C.A., 120 F-2d 
988. 

77. G-ain held not to constitute in¬ 
terest 

IT.S.—^E1 verson Corporation v. Hel- 
vering, C.C.A., 122 F.2d 295. 

Small loan company 

(1) The word “interest” includes 
return charged by closely held small 
loan company.—Girard Inv. Co. v. C. 
I. R., C.C.A., 122 F.2d 843, certiorari 
denied 62 S.Ct. 479. 314 U.S. 699, 86 
L.Ed. 559. 

(2) Personal finance companies as 
such are not exempt from surtax.— 
Noteman v. Welch, C.C.A.Mass., 108 
P.2d 206. 


(3) Charges made by lenders in 
connection with making small loans, 
however, are not necessarily inter¬ 
est.—^Workingmen’s Loan Ass’n v. U. 
S., C.C.A.Mass., 142 P.2d 359. 

(4) Accordingly, expenses of pro¬ 
curing a credit rating, the fee of an 
accountant for preparing a balance 
sheet, or an appraiser’s fee, for 
which a charge is made, does not 
constitute interest.—^Workingmen’s 
Loan Ass’n v. U. S., supra. 

78. U.S.—C. I. R. V. Affiliated En¬ 
terprises, C.C.A., 123 F.2d 665, cer¬ 
tiorari denied Affiliated Enterpris¬ 
es V. C. 1. R., 62 S.Ct. 796, 315 U. 
S. 812, 86 L.Ed. 1211. 

Operating company 
The statute maizes no distinction 
between companies that receive such 
income from active operation or sim¬ 
ply from holding royalty payment 
contracts and receiving and distribut¬ 
ing the payments.'—C. I. R. v. Affili¬ 
ated Enterprises, supra. 

What constitutes royalties 

(1) In determining whether par¬ 
ticular income comes from royalties, 
the court will look through the form 
to the substance.—C. I. R. v. Affili¬ 
ated Enterprises, supra. 

(2) Money received from license 
payments, under contracts with li¬ 
censees for the use of taxpayer’s nov¬ 
el advertising idea, constitutes royal¬ 
ties.—C. I. R. V. Affiliated Enterpris¬ 
es, supra. 

(3) Income derived from oral 
contracts for services rendered does 
not constitute royalties.—Affiliated 
Enterprises v. C. I. R., C.C.A., 140 F. 
2d 647. 

(4) Purchase-money payments re¬ 
ceived are not taxable as royalties. 
—Rotorite Corporation v. C. I. R., C. 
C.A., 117 F.2d 245. 

79. Brokers 

By this particular phrase in the 
Revenue Act, congress intended to ex¬ 
clude only those who were doing the 
sort of business in stocks and bonds 
which is usually contemplated by the 
term “investment brokers” or “stock 
and bond brokers,” that is, persons 
or corporations licensed to deal, and 
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actually dealing with, the general 
public in the purchase and sale of 
securities.—Trading Associates Cor¬ 
poration v. Magruder, C.C.A.]VId., 112 
F.2d 779. 

Speculation and investment 

Corporation buying and selling 
stock for speculation and investment, 
conducting all its stock transactions 
through one firm of brokers, is not 
a “regular dealer” in stock or se¬ 
curities.—Trading Associates Corpo¬ 
ration V. Magruder, supra. 

80. Bxchange 

The word “sale” in the Revenue 
Act of 1934 § 351 (b), relating to 
gains from the “sale” of stocks or 
securities, cannot be construed to 
mean “sale or exchange” of stocks 
or securities.—C. I. R. v. Callahan 
Realty Corp., C.C.A., 143 F.2d 214. 
liquidating dividends 

(1) The word “sale” has been held 
to include a gain derived by the tax¬ 
payer from the receipt of final liqui¬ 
dating dividends.—^Helvering v. Syn¬ 
dicate Varieties. 140 F.2d 344, 78 

U. S.App.D.C. 306. 

(2) However, there is also au¬ 
thority to the contrary —^Helvering v. 
Rebsamen Motors, C.C.A., 128 F.2d 
584. 

81. U.S.—General Management Cor¬ 
poration V. C. I. R., 135 F.2d 882, 
certiorari denied 64 S.Ct. 64, 320 U. 
S. 757, 88 L.Ed. 451. 

82. Assignment of mineral lease 
Where owner of three-fourths in¬ 
terest in lessee rights under oil, gas, 
and mineral lease assigned its inter¬ 
est for a cash consideration and oil 
payment out of a share of oil if, as, 
and when produced, and an over¬ 
riding royalty, the cash payment did 
not constitute “rent.”—C. I. R. v. 
Clarion Oil Co., App D.C., 148 F.2d 
671, certiorari denied Clarion Oil Co. 

V. C. I. R., 65 S.Ct. 1575, 325 U.S. 881, 
89 L.Ed. 1997 and C. I. R. v. Clarion 
Oil Co., 65 S.Ct. 1580, 325 U.S. 881, 
89 L.Ed. 1997. 

83. Beat is a compensation for the 
right to use property which is fixed 
and certain in amount and payable 
periodically over a fixed period, re- 
gardless of the extent of the use of 
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What constitutes rntdlsirlhutcd net income. What 
constitutes undistributed net income is prescribed 
by statute,and is, in general, net income minus, 
among other things,®^ the amount of dividends 
paid,®^ and amounts used or irrevocably set aside 
to pay or to retire indebtedness of any kind in¬ 
curred prior to January 1, 1934, if such amounts are 


reasonable with reference to the size and terms of 
such indebtedness.®*^ For the purpose of this tax,, 
net income is subject to certain adjustments, in¬ 
cluding deductions for federal income, war-profits, 
and excess-profits taxes paid or accrued during the 
taxable year.®® 

Foreign personal holding companies, A nonresi- 


tlie property, while royalty is a com¬ 
pensation for the use of property 
which is based as to amount entire¬ 
ly on the use actually made of the 
property.—Log’an Coal & Timber 
Ass’u V. Helvering, C.C.A., 122 F.2d 
848. 

Eoyalty 

(1) In absence of congressional 
definition of term “royalty,” inter¬ 
pretation should be made to give 
uniformity to the national tax 
scheme.—C. I. R. v. Clarion Oil Co., 
App.D.C., 148 F.2d 671, certiorari de¬ 
nied Clarion Oil Co. v. C. I. R., 65 S. 
Ct. 1575, 325 U.S. SSI, 89 L.Ed. 1997 
and C. I. R. v. Clarion Oil Co., 65 S. 
Ct. 1580, 325 U.S. 881, 89 L.Ed. 1997. 

(2) Assignment of interest in an 
oil lease for a cash consideration con¬ 
stitutes a royalty.—C. I. R. v. Clari¬ 
on Oil Co., supra. 

(3) The word “bonus,” as used 
in oil leasing parlance, is included in 
the word “royalty.”—C. I. R. v. Clari¬ 
on Oil Co., supra. 

(4) Income held to be from royal¬ 
ties.—Liogan Coal & Timber Ass’n v. 
Helvering, C.C.A., 122 F.2d 848. 

84. Statute held inapplicable to per¬ 
sonal holding company surtax.—Mor¬ 
ris Inv. Corporation v. C. 1. R., C.C. 
A., 134 F.2d 774, certiorari denied 
64 S.Ct. 43, 320 U.S. 743, 88 L.Ed. 440. 

85. Bisallowed deductions 

Items paid out by personal holding 
company which were properly disal¬ 
lowed as deductions, were properly 
included for imposition of surtax.— 
Transportation Service Associates v. 
C. I. R., C.C.A., 149 F.2d 354. 

86. U.S.—^Rodney, Inc. v. C. I. R., C. 
C.A., 145 F.2d 692—Foley Securi¬ 
ties Corporation v. C. I. R., C.C.A., 
106 P.2d 731. 

Complete liquidation 
An insolvent personal holding com¬ 
pany which distributed all its cur¬ 
rent income in complete liquidation 
had no “undistributed adjusted net 
income.”—Pembroke Realty & Securi¬ 
ties Corporation v. C- I. R., C.C.A., 
122 F.2d 252 —^Piper v. U. S., D.C. 
Minn., 50 F.Supp. 363, appeal dis¬ 
missed, C.C.A., 142 F.2d 465. 
Dividend held not paid during tax¬ 
able year 

U.S.—Sanford Corporation v. C. I. R., 
C.C.A., 106 F.2d 882, certiorari de¬ 
nied 60 S.Ct. 513, 309 U.S. 659, 84 
KEd. 1007. 


Impairment of capital 

Net income actually paid to stock¬ 
holders w’as a “dividend” notwith¬ 
standing that such distribution of 
income impaired capital of company. 
—Pembroke Realty & Securities Cor¬ 
poration V. C. I. R., C.C.A., 122 F.2d 
252. 

Betirement of preferred stock was 
not deductible as a payment of divi¬ 
dends.—Haftenrefter Brewing Co. v. 
C. I. R., C.C.A.. 116 F.2d 465, certio¬ 
rari denied 61 S.Ct 942, 313 U.S. 567, 
85 L.Ed. 1528- 

Valne of stock of another corpora¬ 
tion held by taxpayer which was dis¬ 
tributed to taxpayer’s stockholders 
was the amount deductible as divi¬ 
dends paid, not the amount the stock 
cost taxpayer, notwithstanding the 
fact that had taxpayer sold the stock 
and distributed the proceeds it 
might have deducted the amount of 
loss resulting from the depreciated 
value of the stock.—General Securi¬ 
ties Co. V. C. I. R., C.C.A., 123 F.2d 
192. 

Payment of surtax on pro rata shares 

(1) Under the Revenue Act of 
1934 § 351 (d), the tax imposed did 
not apply if all the shareholders of 
the corporation included, at the time 
of filing their returns, in their 
gross income their entire pro rata 
shares of the adjusted net income of 
the corporation for such year. If 
any shareholder failed to include his 
pro rata share of such income, the 
corporation was not entitled to the 
benefit of this exemption.—Birming¬ 
ham Corporation v. C. I. R., C.C.A. 
Ala., 138 P.2d 455, certiorari denied 
64 S.Ct. 637, 321 U.S. 781, 88 L.Ed. 
1073. 

(2) An amended return filed after 
the proper date for filing returns for 
the tax year did not meet the statu¬ 
tory requirement.—^Birmingham Corp. 
V. C. I. R., supra. 

87. U.S.—^Haftenreffer Brewing Co, 

V. C. I. R., C.C.A., 116 F.2d 465, 

certiorari denied 61 S.Ct. 942, 313 

U.S. 567, 85 L.Bd. 1526. 

Cfiiauge of obligees 

(1) “Indebtedness” refers mere¬ 
ly to an amount owing prior to and 
after the date specified, and the fact 
of a change of the identity of the 
obligees is of no consequence.—C. I. 
R. V. Grant Trading Co., C.C.A., 135 
F.2d 358—B. D. Phillips, Inc. v. C. I. 
R., C.C.A., 134 F.2d 73. 

(2) Refunding operations under- 
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[ taken after January 1, 1934, come 
j within the meaning of the word “in¬ 
debtedness.”—C. I. R. V. Sun Pipe 
Line Co., C.C.A., 126 F.2d SS8. 
Change of obligors 

Personal holding company to which 
assets of subsidiary corporation on 
liquidation were transferred subject 
to indebtedness secured by collateral 
and incurred before January 1, 1934, 
could not, in computing surtax, take 
credit for payments made in reduc¬ 
tion of indebtedness, although indebt¬ 
edness was originally incurred to 
purchase stock in an operating com¬ 
pany from owner of holding company. 
—Raritan Co. of Delaware v, C. I. R., 
C.C.A., 136 F.2d 364, certiorari denied 
64 S.Ct. 57, 320 U.S. 753, 88 L.Ed. 448. 

Contingent liability is indebtedness 
within the statute.—C. I. R. v. Ten¬ 
nessee Co., C.C.A., Ill P.2d 678. 
Deductions held reasonable 
U.S.—C. 1. R. V. Sun Pipe Line Co., 

CC.A., 126 F.2d 888. 

Definite plan" 

Statute does not require taxpayer 
to prove some definite plan for re¬ 
tirement of indebtedness.—Robert 
Hughes & Co. V. C. I. R., C.C.A., 109' 
P.2d 720. 

Preferred stock 

(1) Redemption of preferred 
stock is not an amount used to re¬ 
tire an indebtedness.—^Haffenreffer 
Brewing Co. v. C. I. R., C.C.A., 116 
F,2d 465, certiorari denied 61 S.Ct. 
942, 313 U.S. 567, 85 L.Ed. 1526. 

(2) This is particularly true 
where the stock lacks a fixed ma¬ 
turity date, even though the payment 
is in accordance with a contract to 
retire the stock.—HafCenrefCer Brew¬ 
ing Co. V. C. I. R., supra. 

Source of the payment is imma¬ 
terial, and term “amounts” is not 
limited to payments out of current 
income.—Robert Hughes & Co. v. C. 
I. R., C.C.A., 109 F.2d 720. 

ITse of income in subsidiary does 
not constitute a setting aside within 
the meaning of the statute.—Cedar- 
burg Canning Co. v. C. I. R., C.C.A.,. 
149 F.2d 526. 

83. U.S.—C. I. R. V. Clarion Oil Co.. 

App.D.C., 148 P.2d 671, certiorari 

denied Clarion Oil Co. v. C. I. R-. 

65 S.Ct. 1575, 325 U.S. 881, 89 L.Ed. 

1997 and C. I. R. v. Clarion Oil Co.. 

65 S.Ct. 1580, 325 U.S. 881, 89 L.Ed. 

1997—Bancroft v. U. S., 49 F.Supp. 

476, 99 Ct.Cl. 370, 
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dent foreign corporation whose stockholders are all 
nonresident aliens ma^^ he a holding company with¬ 
in the statutory definition contained in the Internal 
Revenue Code, 26 U.S.C.A. § 501, and similar stat¬ 
utes,but under such circumstances the term “gross 
income’’ in the statutory definition includes only 
the gross income from within the United States.^® 
Under the Internal Revenue Code, 26 U.S.C.A. § 
331, and similar statutes, the term “foreign per¬ 
sonal holding company” means any foreign corpo¬ 
ration if it falls within the gross income require¬ 
ment, and if at any time during the taxable year 
more than fifty per cent in value of its outstanding 
stock is owned, directly or indirectly, by or for not 
more than five individuals who are citizens or resi¬ 
dents of the United States.^l Under § 337 of the 
Code the undistributed net income of a foreign 
personal holding company is to be included in the 
gross income of the citizens or residents of the 
United States who are shareholders therein, in the 
manner and to the extent set forth in the statute.^^ 

§ 382. Unjust Enrichment 

The unjust enrichment tax is imposed on windfalls, 
arising from federal excise taxes imposed on the tax¬ 


payer, which are attributable to a shifting of the tax 
burden to others. 

Under the Internal Revenue Code §§ 700-706 and 
similar statutes, a tax is levied for each taxable 
year, in addition to any other tax on net income, on 
the net income of every person which arises from 
certain specified sources, among which is a tax 
equal to eighty per cent of that portion of the net 
income, from the sale of articles with respect to 
which a federal excise tax was imposed on such 
person but not paid, which is attributable to shift¬ 
ing to others to any extent the burden of such fed¬ 
eral excise tax.^^ Under this statute a tax is also 
levied equal to eighty per cent of the net income 
from reimbursements received by the taxpayer from 
his vendors of amounts representing federal excise 
tax burdens included in prices paid by the taxpa^-er 
to such vendors, to the extent that such net income 
does not exceed the amount of such federal excise 
tax burden which the taxpayer in turn shifted to 
his vendees.94 Although under the statute the tax 
must not exceed the net income from the articles 
on which the tax was imposed,these taxes are 
imposed regardless of any loss arising from other 


Taxpayer oa casli "basis is entitled 
to credit for income taxes accruing 
in the tax year although they are not 
paid until the following year.—C. I. 

R, V. Clarion Oil Co., App.D.C., 14S 
P.2d 671, certiorari denied Clarion Oil 
Co. V. C. I. R., 65 S.Ct. 1575, 325 U. 

S. 881, 89 L.Ed. 1997 and C. I. R. v. 
Clarion Oil Co., 65 S.Ct. 1580, 325 U. 
S. 881, 89 L.Ed, 1997. 

Paid or accrued 

The statutory definition of “paid or 
accrued,’* under Internal Revenue 
Code § 48 (c), is applicable to the 
determination of net income, and 
not to undistributed income.—C. I. R. 
V. Clarion Oil Co., supra. 

89. U.S.—Fides, A. G. v. C. I. R., C. 
C.A., 137 P 2d 731, certiorari denied 
64 S.Ct. 266, 320 U.S. 797, 88 L.Ed, 
4S1, rehearing denied 64 S.Ct. 436, 
320 U.S. 816, 88 L.Ed. 493. 

D.C.'—Helvering- v. Syndicate Varie¬ 
ties, 140 F.2d 344, 78 U.S.App.D.C. 
306. 

90. U.S.—Puerto Rico Coal Co. v. C. 
I. R., C.C.A., 126 F.2d 212. 

91. U.S.—Rodney, Inc. v. Hoey, D. 
C.N.Y., 53 F.Supp. 604. 

Boanestic coiTporate stockholder 
The word “individual," in the stat¬ 
ute, applies where stock is owned by 
a corporation.—Rodney, Inc. v. Hoey, 
supra. 

The intent of congress in enacting 
the statute was to prevent circum¬ 
vention of tax obligation, to forestall 
any further practice of the “incorpo¬ 
rated pocketbook*' type of company, 


and to make it unprofitable to do so. 
—Rodney, Inc. v. Hoey, supra. 

92. U.S.—Rodney, Inc. v. Hoey, su¬ 
pra. 

B eductions 

Where domestic corporation which 
was sole stockholder of foreign per¬ 
sonal holding company was on a cash 
basis and did not pay its 1937 tax 
until 1940, the domestic corporation 
would be deemed to be on an accrual 
basis and would be allowed a deduc¬ 
tion for amount of its liability for 
the tax which arose m 1937 in com¬ 
puting its personal holding company 
surtax—Rodney, Inc. v. Hoey, supra. 
B,estriction as to dividends in for¬ 
eign corporation 

The fact that stockholders in for¬ 
eign personal holding company could 
not expend income in United States 
or use any portion thereof in pay¬ 
ment of income taxes because, under 
laws of the foreign country, no profits 
of corporations therein could legally 
be transferred outside its territory, 
did not necessarily preclude taxabil¬ 
ity of income received by stockhold¬ 
ers out of such earnings.—Eder v. C. 
I. R., C.C.A.K.Y., 138 F.2d 27. 

93. Tax not shifted 

The taxpayer may show that no 
unjust enrichment tax is due by 
proving that he has not shifted the 
tax to others.—Greenwood Packing 
Plant v. C. I. R.. C.C.A.. 131 P.2d 815. 

Petitioner held entitled to recover 
amount of unjust enrichment tax 
paid.—^Hendrickson v. U. S., Ct.Cl., 
59 F.Supp. 146. 


94. U.S.—Wilson Milling Co. v. C. I. 
R., C.C.A., 138 F. 249, certiorari de¬ 
nied 64 set. 430, 320 U.S, 800, 88 
L.Ed. 483. 

Gift 

Where there was no evidence that 
repayments were made with a dona¬ 
tive intent, taxpayer could not es¬ 
cape liability for taxes on sums paid 
back to taxpayer by its vendors on 
goods previously purchased by tax¬ 
payer on ground that repayments 
were “gifts.”—Sportwear Hosiery 
Mills V. C. I. R., C.C.A., 129 F.2d 376.. 

Invalid taxes which were never 
constitutionally “imposed” by con¬ 
gress are within the statute.—U. S. 
Sugar Corporation v. C. I. R., C.C.A. 
Fla., 143 F.2d 650. 

Taxpayer held to be within statute 
U.S —U. S. Sugar Corporation v. C. 
I. R., supra. 

The primary purpose of the stat¬ 
ute is to tax profits realized in form 
of refunds as a result of the Agricul¬ 
tural Adjustment Act being declared 
unconstitutional, in those cases where 
the taxpayer has passed the process¬ 
ing tax on to his vendees —Sport- 
wear Hosiery Mills v. C. I. R., C.C. 
A., 129 F.2d 376. 

95. U.S.—Greenwood Packing Plant 
V. C. I. R., C.C.A., 131 F.2d 815. 

Showing necessary 
A method employed to show that 
the taxpayer received no net income 
from the articles will be rejected 
where it is obviously of a specula¬ 
tive character.—Sellmayer Packing 
Co. V. C. I. R., C.C.A.. 146 P.2d 707. 
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transactions of the taxpayer, and regardless of 
whether the taxpayer had a taxable net income.^^ 
Under the Interna! Revenue Code § 700 (e), there 
is a presumption that the tax is shifted to others^^ 
to an amount to be computed in a designated man¬ 
ner,^ s 2ind, under § 700 (i), either the taxpayer or 
the commissioner of internal revenue may rebut 
the presumption by proof of the actual extent to 
which the taxpayer shifted the burden to others.^^ 
Where the statutory presumption is inapplicable,^ 
there is no tax due where the evidence fairly dis¬ 


closes that the excise tax was not shifted to oth- 
ers.2 Any actual shift of the tax burden on to oth¬ 
ers falls within the statute, whether the tax is add¬ 
ed to the price as an identifiable item, or whether 
the tax is absorbed in the total price,^ Under § 
700 (k) of the Code, all references in the statute 
to the purchase or sale, or to parties to the sale, 
of articles with respect to w^hich a federal excise 
tax was imposed is deemed to include the purchase 
or sale, or parties to the sale, of services with re¬ 
spect to which a federal excise tax was imposed.*^ 


M. PERSONS, CORPORATIONS, AND ASSOCIATIONS LIABLE 

1. Persons in General 


§ 383. In General 

In general, income is taxable to those persons who 
earn the income by their services or who own the prop¬ 
erty which produces the income. 

In determining to whom particular income or 
gain is taxable, the terms of the controlling stat¬ 
utes are determinative^ Under the Internal Reve¬ 
nue Code, 26 U.S.C.A. §§ 11, 12 (b), and similar 


statutes, the income of “every individual’^ is sub¬ 
ject to the income tax;^ and the intent of congress 
was to levy the tax with respect to all residents of 
the United States.^ By statutory definition, the 
term “taxpayer^’ means any “person'' subject to the 
tax imposed by the statute,^ and the term “person" 
means an individual, a trust or estate, a partner- 


&6. U.S.—-Wilson Milling Co. v, C. 
L R., C.C.A,, 13 S F. 249, certiorari 
denied 64 S.Ct. 430, 320 U.S. 800, 
88 li.Ed. 483—Greenwood Packing 
Plant V. C. I. R., C.C.A., 131 F.2d 
815. 

“The statute segregated such a re¬ 
imbursement from other income and 
imposed a special tax upon it, ob¬ 
viously upon the theory that it was 
in the nature of an ill-gotten gain, 
a windfall, or an unjust enrichment, 
which was essentially different from 
ordinary income derived from the 
usual conduct of the taxpayer’s busi¬ 
ness.”—^Wilson Milling Co. v. C. I. R., 
C.C.A., 138 F.2d 249, 251, certiorari 
denied 64 S.Ct. 4S0, 320 U.S. 800, 88 
L.Ed. 483. 

97. The presumption is based pri¬ 
marily on the difference in prices 
charged during the base period and 
the tax period; and, if the prices 
are higher during the tax period, the 
burden is on the taxpayer to show 
that such increase of prices was not 
the result of, and does not include, 
the tax.—Tennessee Consol. Coal Co. 
V. C. I. R., C.C.A., 139 F.2d 47. 

S8. U.S.—Standard Knitting Mills v. 
C. I. R., C.C.A., 141 F.2d 195, cer¬ 
tiorari denied 64 S.Ct. 1266, 322 U. 

S. 753, 88 LEd. 1583. 

99. U.S.—Tennessee Consol. Coal Co. 
V. C. I. R., C.C.A., 139 P.2d 47— 
Pyramid Coal Corporation v. C. I. 
R., C.C.A., 138 F.2d 748. 

That increased prices were charged 
on certain sales of coal during tax 
period, which however were insuffi¬ 
cient to absorb the aggregate in¬ 


creased costs, was not evidence that 
taxpayer shifted the burden of ex¬ 
cise tax on sale of bituminous coal. 
—Tennessee Consol. Coal Co. v. C. I 
R., C.C.A., 139 F.2d 47. 

1. Presumption is inapplicable 
where the average margin of the tax¬ 
payer was not calculated in accord¬ 
ance with the statutory base period. 
—Clinchmore Coal Mining Co. v. C. I. 
R., C.C.A., 143 F.2d 112. 

; 2. U.S.—Clinchmore Coal Mining Co. 
V. C. I, R., supra. 

3. U.S.'—Sportwear Hosiery Mills v. 
C. I. R., C.C.A., 129 F.2d 376. 

4. U.S.—^U. S. Sugar Corporation v. 
C. I. R., C.C.A.Fla., 143 F.2d 650. 

5. U.S.—Rollins v. Helvering, C.C. 
A., 92 F.2d 390, certiorari denied 
58 S.Ct. 409, 2 cases, 302 U.S. 763, 
82 L.Ed. 592, 58 S.Ct. 409, 2 cases. 
302 U.S. 763, 82 L.Ed. 593, and 58 
S.Ct. 410, 302 U.S. 763, 82 L.Ed. 593 
—Phipps V. Bowers, C C.A.3Sr.T., 49 
F.2d 996, certiorari denied 52 S. 
Ct. 22, 284 U.S. 641, 76 L.Ed. 545. 

Only those named therein must pay 
tax 

U.S—Butterworth v. C. I. R., C.C.A., 
63 F.2d 944, affirmed Helvering v. 
Butterworth, 54 S.Ct. 221, 290 U.S. 
365, 78 L.Ed. 365. 

Public officers and employees 

Apart from his salary, the taxabil¬ 
ity of which is considered supra § 
128, a federal judge is taxable on his 
income or property the same as any 
other person.—^Evans v. Gore, Ky., 
40 S.Ct. 550, 253 U.S. 245, 64 L.Ed. 
887, 11 A.L.R. 519. 
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6. U.S.—Choteau v. Burnet, 51 S.Ct. 
598, 283 U.S. 691, 75 L.Ed. 1353. 

7. U.S.—Choteau v. Burnet, supra. 
Income tax liability of nonresident: 

Aliens see infra § 386. 

Citizens see infra § 393. 

8. U.S.—C. I. R. v. Trustees of Lum¬ 
ber Inv. Ass’n, C.C.A., 100 F.2d 18, 
certiorari denied Trustees of Lum¬ 
ber Inv. Ass’n v. Helvering, 59 S. 
Ct. 587, 306 U.S. 647, 83 L.Ed. 
1045, rehearing denied 59 S Ct. 1036, 
307 U.S. 650, 83 L.Ed. 1529—Trus¬ 
tees of Lumber Inv. Ass’n v. C. I. 
R., C.C.A., 100 P.2d 18, certiorari 
denied Trustees of Lumber Inv. 
Ass’n V. Helvering, 59 S.Ct. 1045, 
307 U.S. 647, 83 L.Ed. 1527, re¬ 
hearing denied 60 S.Ct. 69, 308 U.S. 
633, 84 L.Ed. 527—Randolph Lum¬ 
ber Co. V. C. I. R., C.C.A., 100 F. 
2d 18, certiorari denied Randolph 
Lumber Co. v. Helvering, 59 S.Ct. 
789, 306 U.S. 663, 83 L.Ed. 1060, re¬ 
hearing denied 59 S.Ct. 1041, 307 
U.S. 650, 83 L.Ed. 1529. 

Under particular provisions 

Under the Internal Revenue Code, 
26 U.S.C.A. § 117, and similar stat¬ 
utes, providing for the computation 
of net income on sale or exchange of 
capital stock, congress intended 
“taxpayer” to be person who actual¬ 
ly or constructively received pro¬ 
ceeds of sale, either by virtue of con¬ 
tract of sale or of an assignment of 
it whenever that person, even though 
not the actual seller, is one who 
would have taken the adjusted basis 
of the seller under § 113 (a) (3), re¬ 
lating to transfers in trust.—C. I. R. 
V. Hopkinson, C.C.A., 126 F.2d 406. 
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ship, or a corporation;® but it does not include a 
group of corporations.^® 

While for purposes of convenience and certainty 
in the collection of income taxes it is sometimes 
provided that those who collect income for others 
shall pay the taxes thereon,the dominant pur¬ 
pose of the income tax statutes is to tax the income 
to those who earn or otherwise create the right to 


receive it and enjoy the benefit of it,^® and not to 
throw the burden on a mere collector or conduit 
through whom the income passes.^® Thus, if the 
income is produced by labor, the income is taxable 
to the person who has earned it;^^ and if the in¬ 
come is produced by capital or property, the income 
is taxable to the person who owns the property or 
capital and if the income is produced by a com- 


9. U.S.—C. I. R- V. Trustees of 
Ltumber Inv. Ass’n, C.C.A., 100 F.2d 
IS, certiorari denied Trustees of 
Lumber Inv. Ass'n v. Helvering-, 59 
S.Ct. 5S7, 306 U.S. 647, S3 L.Ed. 
1045, rehearing- denied 59 S.Ct. 1036, 
307 U.S. 650. 83 L.Ed. 1529—Trus¬ 
tees of Lumber Inv. Ass'n v. C. I. 

R. , C.C.A., 100 P.2d 18, certiorari 
denied Trustees of Lumber Inv. 
Ass’n V. Helvering, 59 S.Ct. 1045, 
307 U.S. 647, 83 L.Ed. 1527, re¬ 
hearing denied 60 S.Ct. 69, 308 U. 

S. 633, 84 LEd. 527—Randolph 

Lumber Co. v. C. I. R., C.C.A., 100 
P.2d 18, certiorari denied Randolph 
Lumber Co. v. Helvering, 59 S.Ct. 
789, 306 U.S. 663, S3 L.Ed. 1060, 
rehearing denied 59 S.Ct. 1041, 307 
U.S. 650, 83 L.Ed. 1^29. 

10. U.S.—C. I. R. V. Trustees of 
Lumber Inv. Ass'n, C.C.A., 100 P. 
2d IS, certiorari denied Trustees of 
Lumber Inv. Ass’n v. Helvering, 59 
S.Ct. 587, 306 U.S. 647, 83 L.Ed. 
1045, rehearing denied 59 S.Ct. 
1036, 307 U.S. 650, 83 L.Ed. 1529— 
Trustees of Lumber Inv. Ass'n v. 

C. I. R., C.C.A., 100 F.2d 18, cer¬ 
tiorari denied Trustees of Lumber 
Inv. Ass'n v. Helvering, 59 S.Ct. 
1045, 307 U.S. 647, 83 L.Ed. 1527, 
rehearing denied 60 S.Ct. 69, 308 

U. S. 633, 84 L.Ed. 527—Randolph 
Lumber Co. v. C. I. R., C.C.A., 100 
P.2d 18, certiorari denied Ran¬ 
dolph Lumber Co. v. Helvering, 59 
S.Ct. 789, 306 U.S. 663, S3 L.Ed. 
1060, rehearing denied 50 S.Ct. 1041, 
307 U.S. 650, 83 L.Ed. 1529. 

11. U.S.—Mountain Producers Cor¬ 
poration V. C. I. R., C.C.A., 92 F.2d 
78, reversed on other grounds Hel¬ 
vering V. Mountain Producers Cor¬ 
poration, 58 S.Ct. 623, 303 U.S. 376, 
82 L.Ed. 907—Central Life Assur. 
Soc. Mut. V. C. I. R., C.C.A., 51 F.2d 
939. 

D.C.—112 West 59th St. Corporation 

V. Helvering, 68 P.2d 397, 62 App. 

D. C. 350. 

12. U.S.—Helvering v. Horst, 61 S. 
Ct. 144, 311 U.S. 112, 85 L.Ed. 75, 
131 A.L.R. 655—Doll v. C. I. R, 
C.C.A., 149 P.2d 239, certiorari de¬ 
nied 66 S.Ct. 30—Schroder v. C. 
I. R., C.C.A.Ala., 134 P.2d 346—Du¬ 
ran V. C. I. R., C.C.A., 123 F.2d 324 
—Mountain Producers Corporation 
V. C. I. R., C.C.A., 92 P.2d 78, re¬ 
versed on other grounds Helvering 
V. Mountain Producers Corporation, 


58 S.Ct. 623, 303 U.S. 376, 82 L.Ed. 
907—Central Life Assur. Soc., Mut. 
V. C. I. R., C.C.A., 51 P.2d 939— 
Beazley v. Allen, D.C.Ga., 61 P- 
Supp. 929. 

D.C.—112 West 59th St. Corporation 
V. Helvering, 68 F.2d 397, 62 App. 
D.C. 350. 

13. U.S.—Mountain Producers Cor¬ 
poration V. C. I. R., C.C.A., 92 F.2d 
78, reversed on other grounds Hel¬ 
vering V. Mountain Producers Cor¬ 
poration, 58 S.Ct. 623, 303 U.S. 376, 
82 L.Ed. 907—Central Life Assur. 
Soc., Mut. V. C. I. R., C.C.A., 51 
P.2d 939. 

D.C.—112 West 59th St. Corporation 
V. Helvering, 68 F.2d 397, 62 App. 
D.C. 350. 

Principal and agent I 

There is no rule prohibiting per¬ 
sons from acting through an agent 
and becoming entitled to all the prof¬ 
its from a transaction, without any 
participation in the profits by the 
agent, and, if the relationship is ac¬ 
tually and legally the relationship of 
principal and agent, the government 
has no right to ignore it in assessing 
income taxes.—^Heilman v. Glenn, D. 
C.Ky., 36 P.Supp. 423. 

14. U.S.—Doll V. C. I. R., C.C.A., 149 
P.2d 239, certiorari denied 66 S.Ct. 
30—Tinkofe v. C. I. R., C.C.A., 120 
P.2d 564—Comer v. Davis, C.C.A. 
Ala., 107 P.2d 355—Beazley v. Al¬ 
len, D.C.Ga., 61 F.Supp. 929—Hell- 
man V, Glenn, D.C.Ky., 36 F.Supp. 
423. 

Earning of income as controlling 
In determining person taxable for 
income three considerations which 
may be important are: Who earns 
income; who receives it; and who 
enjoys it. Where different persons 
earn, receive, or enjoy income, in de¬ 
termining person taxable therefor, 
vital matter is relation of earner to 
Income.—Van Meter v. C. I. R., C.C. 
A., 61 F.2d 817. 

Extra compensation in addition to 
regular salary was taxable as income 
to one who earned it.—Saenger v. 
C. I. R., C.C.A.Da., 69 P.2d 631, fol¬ 
lowed in 69 F-2d 633- 
Oompensation earned by corporation 
(1) Where taxpayer who entered 
into a contract for services was an 
officer of a corporation, which cor¬ 
poration actually performed the 
services, and taxpayer turned over 
his compensation to the corporation 
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it was taxable to the corporation.— 
R. & L., Inc., V. C. I. R., C.G.A.La., 
84 F.2d 721, certiorari denied 57 S. 
Ct. 116, 299 U.S. 588, 81 L.Ed. 434. 

(2) This is so even though the 
contract forbade assignment thereof 
without the consent of the contract¬ 
ing corporation.—Paxson v. C. I. R., 
C.C.A., 144 F.2d 772. 

15. U.S.—Doll V. C. I. R., C.C.A.. 149 

P.2d 239, certiorari denied 66 S. 
Ct. 30—C. I. R. V. Caldwell Oil Cor¬ 
poration, C.C.A-Tex., 141 P.2d 559— 
Berwind v. C. 1. R., C.C.A., 137 
F.2d 451—Saenger v. C. I. R-, C. 
C.A.La., 69 P.2d 631, followed in 
69 P.2d 633—Beazley v. Allen, D. 
C.Ga., 61 F.Supp. 929—^Heilman v. 
Glenn, D.C.Ky., 36 F.Supp. 423— 
Towne v. Eisner, D.C.H.Y., 242 F. 
702, reversed on other grounds 38 
S.Ct. 158, 245 U.S. 418, 62 L.Ed. 
372, L.R.A.1918D 254. 

“Earner’’ of income as owner of 
property 

Under a holding that the vital mat¬ 
ter is the relation of the earner to 
the income, the “earner" has been 
defined not only as the one whose 
personal effort produced the income, 
but also as the one who owns the 
property which produced it.—^Va--<n 
Meter v. C. I. R.. C.C.A., 61 P.2d 81^7. 
Proceeds of oil and gas production ^ 

(1) In determining to whom in¬ 
come from the production of oil" and 
gas is taxable, the issue is whc^> has 
a capital investment in the oil*, and 
gas in the place and what is thf'3 ex¬ 
tent of his interest.—^Anderso. n v. 
Helvering, 60 S.Ct. 952, 310 U.S. *404, 
84 L.Ed. 1277—Prichard v. Helveri^Jtig, 
60 S.Ct. 952, 310 U.S. 404, 84 L.Et^. 
1277—Hayes v. U. S., 50 F.Supp. 238V 
100 Ct.Cl. 43. 

(2) The sole owner and proprietor 
of oil properties is taxable on the 
gross proceeds of production.^—An¬ 
derson V. Helvering, supra—Prich¬ 
ard V. Helvering, 60 S.Ct. 952, *310 
U.S. 404, 84 L.Ed. 1277, supra. 

Stock dividends prima facie be¬ 
longed to the one in whose name 
the stock stood, for income tax pur¬ 
poses.—^Villere v. C. I. R., C.C.A.La., 
133 P.2d 905. 

Ownership in another 
Oil royalties were not part of tax¬ 
able income of plaintiffs, where own¬ 
ership was vested in another when 
they accrued.—U. S. v. Looney, C.C. 

1 A.La., 29 F.2d 8'84. 
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bination of capital and labor tbe test is the person¬ 
ality who or which produced the income.^® Of 
course, a taxpayer is liable only for the tax on his 
own income and is not liable for the tax on the in¬ 
come of another^’^ In determining who is taxable 
for the income derived from a transaction peculiar 
to a particular locality, a broad and general view 
must be taken of such local transactions.^^ 

The person who would normally be taxable for 
certain income under the above rules is not relieved 
from his tax liability merely because he chooses 
not to receive such income,as where he makes 
an assignment thereof, discussed infra § 384; and 
this is not necessarily changed by the fact that he 
is deprived of the income by a legal obligation.^^ 
While taxes attach to the ownership of property, 
persons in possession of income-producing property 
may be subject to the income tax even though third 


persons are entitled to recover the property from 
them,such as a person holding under a claim of 
right, regardless of the infirmity of his title.22 Un¬ 
til foreclosure, the pledgor of property retains ti¬ 
tle and the incomiC or gains from the sale thereof 
are taxable to him.^^ 

Determination of o'oenership of property. In de¬ 
termining who is the owner of property and there¬ 
fore liable for the tax on the income thereof^ the 
I criterion is the possession of the attributes of own- 
i ership by the taxpayers, such as control by, or ben¬ 
efits to, him;-^ and it is the command of income 
and its benefits which marks the real owner of 
property for income tax purposes.^^ 

§ 384. - On Transfer of Income 

An assignment of future Income by the person who 
la to earn it or who owns the property which will pro- 


A^reement witli tMrd person 

Where neither the United States 
nor its collector of internal revenue 
was a party to, or bound by, any 
agreement between taxpayer and 
other promoters of corporation issu¬ 
ing" shares to taxpayer, both the 
United States and its collector could 
assert that taxpayer acquired the 
shares on their issuance to him, re- 
g-ardless of any agrreement to the 
contrary among" the promoters, as 
regards liability of taxpayer to in¬ 
come tax on dividends declared.— 
Rogan V. Pelaney, C.C.A.Cal., 110 F. 
2d 336, certiorari denied Delaney v. 
’.Rogan, 61 S.Ct. 17, 311 U.-S. 660, 85 
LjEd. 42‘3. 

Suirviving joint tenant 

B’rofits received from the sale of 
real’ty held in joint tenancy, after 
the ejeath of one of the joint tenants, 
was taxable income of the sur¬ 

vivor', since the survivor owned the 
entif e interest.—Edmonds v. C. I. R., 
C.C.A., 90 P.2d 14, certiorari denied 
oS fe.Ct. 32, 302 U.S. 713, 82 L.Ed. 

/e. U.S.—Doll V. C. I. R.. aC.A., 149 

j F.2d 2*39, certiorari denied 66 S. 
■Ct. '30—Van Meter v. C. I. R., C.C. 
A., 61 P.2d 817. 

17. U.S.—Schweitzer v. C. I. R., C. 

C.A., 75 P.2d 702, reversed on oth¬ 
er grounds Helvering v. Schweit¬ 
zer, 56 S.Ct. 304, two cases, 296 
U.S. 551, 80 L.Ed. 389, rehearing 
denied <58 S.Ct. 379, two cases, 296 
U.S. 665, i80 L.Ed. 474. 

IS. U.S.—Perkins v. Thomas, C.C.A. 
Tex., 86 P.2d 95-4, affirmed Thom¬ 
as V. Perkins, 57 S.Ct. '911, 301 
U.S, 655, 81 L.Ed. 1324. 

19. U.S.—Jergens v. C. I. R., C.C.A. 
Fla., 1‘36 F.2d 497, certiorari de¬ 
nied 64 S.Ct. 192, 320 U.S. 784, 88^ 


L.Ed. 7fSl—C. I, R. V. Nicolai, CC 
A., 126 F.2d 927—Comer v. Davis 
C.C.A.Ala., 107 P.2d 355—Balkwil 
V. C. I. R., C.C.A., 77 F.2d 569, cer 
tiorari denied Balkwill v. Helver 
ing, -56 S.Ct. 127, 296 U.S. 609, 8C 
L.Ed. 432, four cases, and 56 S.Ct 
128, 296 U.S. 609, 80 L.Ed 4'32— 
Van Meter v. C. I. R., C.C.A., -SI 
F.2d 817. 

Payment to another at owner’s di¬ 
rection 

U.S.—U. S. V. Looney, C.C.A.La., 29 
F.2d 884. 

Pail-are to withdraw entire income 
Where will gave life estate in all 
of testator’s property to surviving 
wife, but wife, pursuant to agree¬ 
ment with residuary legatee limited 
withdrawals to stipulated sum per 
’ month, entire actual income from 
property subject to life estate was 
taxable to wife as against conten¬ 
tion that she should not be taxed on 
amount in excess of actual with¬ 
drawals.—Helvering v. Schaupp, C.C 
A., 71 F.2d 7-36. 

U.S.—^Moore v. Thomas, C.C.A. 
Tex., 145 F.2d 813—Balkwill v. C. 
I. R., C.C.A., 77 F.2d '569, certiorari 
denied Balkwill v. Helvering, >56 
iS.Ct. 127, 296 U.S. 609, 80 L.Ed 
432, four cases, and 56 S.Ct. 128, 
296 U.S. 609, 80 L.Ed. 432—-Van 
Meter v. C. I. R,, C.UA., 61 P.2d 
817. 

21. U.S.—National City Bank of 
New York v. Helvering, C.C.A., 98 
P.2d ’93. 

22. The government need not take 
sides in private controversies as to 
title.—^National City Bank of New 
York V. Helvering, C.C.A., 98 P.2d 
93. 

23. U.S.—Old Colony Trust Associ- 


f ates V. Hassett, C.C.A.Mass., 150 
F.2d 179. 

24. U.S.—Doll V. C. I. R., C.C.A., 149 
F.2d 239, certiorari denied 66 S.Ct. 
30—Beazley v. Allen, D.C.Ga., '61 
F.Supp. 929. 

25. U.S —Higgins v. -Smith, N.Y., 60 
S.Ct. 35.5, *308 U.S. 47-3, 84 L.Ed. 
406—Hay v. C. I. R., C.C.A., 145 P. 
2d 1001, certiorari denied 65 S.Ct. 
868, 324 U.S. 863, 89 L.Ed. 1419, re¬ 
hearing denied 65 S.Ct. 1022, 324 U. 
S. 891, 89 L.Ed. 1438—Jergens v. C. 
I. R., C.aA.Pla.. 136 P.2d 497, cer¬ 
tiorari denied 64 S.Ct. 1-92, 320 U. 
S. 784, -88 L.Ed. 471—Johnson v. 
U. S., C.aA.Cal., 135 F.2d 125— 
Guaranty Trust Co. v. U. S., D.C. 
Wash., 44 F.Supp. 417, affirmed C. 
C.A., 139 P.2d 69. 

D.C.—St. Francis Hospital v. Helver¬ 
ing, 125 F.2d 553, 7-5 U.-S.App.D.C. 
183, certiorari denied 62 S.Ct. 129'3, 
316 U.S. 697, 86 L.Ed. 1766. 

“The realities of the taxpayer's 
economic interest, rather than the 
niceties of the conveyancer's art, 
should determine the power to tax." 
—Doll V. C. I. R., C.C.A., 149 P.2d 
239, 243, certiorari denied 66 S.Ct. 
30. 

Rednemeats of title as immaterial 
U.S.—Schoellkopf v. McGowan, D.C. 

N.Y., 43 F.Supp. "5618. 

Md.—Magruder v. Hospelhorn, 194 A. 
8'39, 173 Md. 62. 

Income payable to seller’s stockhold¬ 
ers 

Earnings from nonparticipating 
insurance business of stock compa¬ 
ny, which mutual company, purchas¬ 
ing stock company’s assets, agreed 
to pay seller’s stockholders as part 
consideration, were held not taxable 
“Income” of buyer, but of such 
stockholders.—Central Life Assur. 
Soc., Mut.. V. C. I. R., C.C.A., '51 P.2d 
939. 
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duce it ordinarily will not render such person Immone 
from taxation thereon. 

In the case of an assi^ment of income, whether 
the assignee or the assignor is taxable therefor de¬ 
pends on whether such income is regarded as part 
of the assignor’s or the assignee’s gross income un¬ 
der the Internal Revenue Code, 26 U.S.C.A. § 22 
(a) and similar statutes.^® In the case of an as¬ 
signment of earnings after they have been realized 
by the assignor, the assignor is, of course, taxable 
for them.-'^ 

Under the rule that income is taxable to the per¬ 
son who earns it or owns the property which pro¬ 
duces it, discussed supra § 383, such tax liability 
cannot be evaded by anticipatory arrangements and 
contracts, however skillfully devised, to prevent 
the income from vesting in such person 8 and an 


assignment of future income by such person is in¬ 
effective to render him immune from taxation as 
to such income,where the assignor retains title 
to the property producing the income^® or to all the 
practical benefits thereof.^i The reason for this 
rule is that the assignor, by the exercise of his pow¬ 
er to command and dispose of the income, enjoys 
the benefit thereof.^^ It has been held to be imma¬ 
terial under the statute whether the assignor’s right 
to the income accrued after the assignment or be¬ 
fore the assignment. 3 3 

The rule applies particularly where the taxpayer 
procures in place of the assigned income other 
satisfactions which are of economic worth,as 
where the taxpayer procures payment of the income 
directly to his creditors^^ or otherwise arranges for 


26. U.S.—Liim V. C. I. R., C.C.A., 
147 F.2d 356. 

27. X,Y.—Heaton v. Heaton, 55 N.Y. 
S.2d 154. 

28. U.S.—Harrison v. Schaffner, Ill., 
61 S Ct. 7.59, 312 U.S. 579, S5 L.Ed. 
1055—Helvering- v. Horst, 61 'S.Ct. 
144, 311 U.S. 112, 85 L.Ed. 7*5, 131 
A.L.R. 655—Lucas v. Earl, 50 S.Ct. 
241, 281 U.S. Ill, 74 L.Ed. 731— 
Van Sciver v. Rothensies, C.C.A. 
Pa., 122 F.2d 697. 

Rtile as to realization of income 
The rule that income is not tax¬ 
able until “realized” does not mean 
that taxpayer, even on cash receipts 
basis, who has fully enjoyed the 
benefit of the economic gain repre¬ 
sented by his right to receive in¬ 
come, can escape taxation because 
he has not himself received payment 
from his obligor.—Helverin^ v. 
Plorst, 61 set. 144, ’Sll U.S. 112, 8‘5 
L.Ed. 75, 131 A.L.R. 65'5—Doyle v- 
C. 1. R., C.C.A., 147 F.2d 769—John¬ 
son v. U. S., C.C.A.Cal., 135 F.2d 125. 
Partnership in income 
DC.—Haller v. Helvering, 68 F.2d 
7S0, 63 App.D.C. '35. 

Contract to share earnings 
U.S.—Villere v. C. I. R., C.C.A.La., 
133 F.2d 905. 

29. U.S.—C. I. R. V. Harmon, 65 S. 
Ct. 103, 323 U.S. 44, 89 L.Ed. 60— 
Harrison v. Schaffner, 61 S.Ct. 759, 
312 U.S. 579, 85 L.Ed. 1055—Hel¬ 
vering V. Eubank, 61 S.Ct. 149, '311 

U. S. 122, 85 L.Ed. 81, rehearing de¬ 

nied 61 S.Ct. 609, 312 U.S. 713, 85 
L.Ed. 1144—Lucas v. Earl, 50 S.Ct. 
241. 281 U.S. Ill, 74 L.Ed. 7^31— 
Whitehead v. C. I. R., C.C.A., 148 
F.2d 718—Doyle v. C. 1. R., C.C.A., 
147 P.2d 769—Frank v. C. I. R„ C. 
C.A., 145 F.2d 413—Hyman v. 

Nunan, C.C.A., 143 P.2d 42'5~U. S. 

V. Pierce, C.C.A.Minn., 137 P.2d 
42S, 148 A-L.R. 122<S—Choate v. C. 
I. R., C.C.A., 129 F.2d 684—Duran 
V. C. I. R., C.aA.. 123 P.2d 324— 

47 C.J.S.-37 


King V. U. S., C.C.A.Mass., 8-4 P.2d 
1-56—Washington v. C. I. R., C.C 
A., 80 P.2d 829, certiorari denied 56 
S.Ct. *955, 298 U.S. 689, 80 L.Ed. 
1408—Emery v. C. I. R., C.C.A., 78 
P.2d 437~Rose v. C. I. R., C.C.A., 
65 P.2d 616—Van Meter v. C. I. R., 
C.C.A., 61 F.2d‘817—Leydig v. C. 
I. R., 43 P.2d 494—^Lewis v. Roth¬ 
ensies, D.C.Pa., 61 F.Supp. 86.2, af¬ 
firmed C.C.A., 150 P.2d 959—Guar¬ 
anty Trust Co. V. U. S., D.C.Wash., 
44 F.Supp. 417, affirmed, C.C.A., 1*39 
F.2d 69—Heilman v. Glenn, D.C. 
Ky., 36 F.Supp. 423. 

N.Y.—Heaton v. Heaton, 55 N.Y.S.2d 
154. 

Analogous to trust 

For income tax purposes, an as¬ 
signment of future income is treated 
in the same manner as a trust of 
which the settlor remains the sub¬ 
stantial owner.—Van Sciver v. Roth¬ 
ensies, C.C.A.Pa., 122 F.2d 697. 
Assignment as gift 
U.S.—St. Louis Union Trust Co. v. 
U. S., D.C.MO., 50 F.Supp. '317, af¬ 
firmed, C.C.A., 143 P.2d 842. 

30. U.S.—Van Sciver v. Rothensies, 
C.C.A.Pa., 122 F.2d 697—Midwood 
Associates v. C. I. R., C.C.A., 115 
F.2d 871—Van Meter v. C. I. R., 
C.C.A., 61 P.2d Sl'T. 

N.Y.—Heaton v. Heaton, <55 N’.T.S.2d 
154. 

Under doctrine of '‘constructive re« 
ceipt” 

(1) The rule stated in the text has 
been followed under the doctrine of 
‘‘constructive receipt,” a taxpayer 
being responsible for the “construc¬ 
tive receipt” of income where he has 
retained the ownership of the source 
of income but transfers its fruits be¬ 
fore the crop Is gathered.—Lum v. 
C. I. R.. C.C.A., 147 P.2d 356. 

(.2) However, it has been held that 
the doctrine of “constructive re¬ 
ceipt,” for income tax purposes, is 
of doubtful value and should be cau- 
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tiously and sparingly applied.—C. 1. 
R. V. Timken, C.C.A., 141 P.2d 625— 
Moran v. C. I. R., C.C.A., -67 P.2d 
601. 

Assignment of rent 

(1) An assignment of rents under 
a lease, without an assignment of 
the lease itself or any other interest 
in the leased premises, will not af¬ 
fect the liability of the assignor for 
the income tax on the amount of the 
rentals.—Lum v. C. I. R., C C.A., 147 
P.2d 356—Ward v. C. I. R., -C.C.A,, '58 
F.2d 757, certiorari denied 53 SOt. 
118, 2'S7 U.S. 656, 77 L.Ed. 567. order 
stayed 53 S.Ct. 119, 77 L.Ed. 567. 

(2) However, where directors of 
corporate lessor adopted a resolu¬ 
tion that rents thereafter received 
from lessee should be paid to the 
respective wives of the directors, the 
fact that the resolution contained no 
words of assignment would not pre¬ 
clude construing resolution as an as¬ 
signment of a property right for tax 
purposes, if resolution disclosed an 
intention to transfer a legal title.— 
Midwood Associates v. C. I. R., C.C. 
A., 115 F.2d 871. 

31. U.S.—U. S. V. Pierce, C.C A. 
Minn., 137 P.2d 428, 148 A.L.R. 
1228. 

Transfer to holding company 
U.S.—Ossorio v. U. S., Ct.Cl., 18 F. 
Supp. 959, certiorari denied 58 -S. 
Ct. 32, 302 U.S. 713, 82 L.Ed. 550. 

32. U.S.—Harrison v. Schaffner, Ill., 
61 set. '759, 312 U.S. 579, 85 L.Ed. 
1055—Doyle v. C. I. R., C.C.A., 147 
F.2d 769—Johnson v. U. S., -C.C.A. 
■Cal., 13'5 F.2d 125—^Duran v. C. I. 
R., C.C,A., 123 P.2d 324—Lewis v. 
Rothensies, D.C.Pa., 61 F.Supp. 
862, affirmed, C.C.A., 160 F.2d 955, 

33. U.S.—Helvering v. Horst, 61 'S. 
Ct. 144, 147, '311 U.S. 112, 85 L.Ed. 
75, 131 A.L.R. 655. 

34. U.S.—^Helvering v. HCorst, supra. 

35. U.S.—Helvering v. Horst, supra 
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payment of existing obligations,^^ or where he pro¬ 
cures payment of the income directl}? to the objects 
of his bounty.^*^ Whether a particular agreement 
to account to another for part of the income ren¬ 
ders the earner a trustee rather than the owner de¬ 
pends on the terms of the particular conveyance or 

agreement's 

Notwithstanding the rule that an assignment of 
future income will not affect tax liability, where the 
assignment of income has the effect under the cir¬ 
cumstances of constituting a transfer of the prop¬ 
erty producing the income, or of an interest there¬ 
in, the subsequent income is taxable to the assignee 
or transferee,in accordance with the rule as to 
the effect of a transfer of property or a property 
right or an interest therein on the liability for the 
tax on the income from such property, right, or 
interest, considered infra § 385. 


The effect of an assignment of future income 
by a husband or wife to the other spouse is dis¬ 
cussed infra § 390. 

§ 385. - On Transfer of Property 

Income from property accruing after a valid bona 
fide transfer of such property is taxable to the transferee 
and not to the transferor. 

A distinction is drawn between an assignment 
of the income-producing property and an assign¬ 
ment of the income only.^Q As appears supra § 
384, the assignment of income only will not exempt 
the assignor from liability for the tax on such in¬ 
come. However, where the taxpayer makes a val¬ 
id bona fide transfer of property or a recognized 
legal right or interest therein, subsequent income 
from such property is taxable to the transferee and 
not to the transferor.^^ A revocable transfer is 


—Lembcke t. C. I. R., C.C.A., 128 
P.2d 940. 

36. U.S.—Raybestos-Manbattan v- 

U. S., CtCl., -56 S.Ct. 63, 296 U.S. 
60, -80 U.Bd. 44, 102 A.L.R. Ill— 
C. I. R. V. Caldwell Oil Corpora¬ 
tion, C.C.A.Tex., 141 P.2d 559— 
Lembcke v. C. I. R., C.C.A., 126 P. 
2d 940. 

Contract for payment of pnrcliase 
price 

(1) ‘Wbere contracting' taxpayer 
and company owning royalty inter¬ 
est, fee interest and deferred oil 
payments entered into written con¬ 
tract providing for conveyance to 
taxpayer of such interest for one 
hundred sixty thousand dollars, pay¬ 
able fifty thousand dollars in cash 
and one hundred ten thousand dol¬ 
lars from one half of proceeds re¬ 
ceived by taxpayer which might be 
derived from oil and gas produced 
from properties and from sale of 
fee title to land conveyed, and pro¬ 
viding that proceeds from sales were 
to be paid directly to taxpayer who 
was to deposit one half of them at 
designated bank to the company’s 
credit, and giving company a lien 
only on oil and gas production, pro¬ 
ceeds paid over to company were 
recjuired to be included, in "gross 
income” of contracting txapayer and 
another taxpayer for whom he act¬ 
ed.—Anderson v. Helvering, -60 S.Ct. 
952, 310 U.S. 404, 84 L.Ed. 1277— 
Prichard v. Helvering, 60 S.Ct. 952, 
310 U.S. 404, 84 L Ed. 1277. 

(2) However, under a contract 
which, although similar to the one 
described in subdivision (1) of this 
note, provides for payment of the 
purchase price out of the oil, and 
stipulates that there shall be no 
personal liability on the part of the 
taxpayer, and provides in effect that 
the seller reserves title to such oil 


as is necessary to pay the purchase 
price, the seller taking no lien or 
other security, it has been held that 
the value of the oil transferred to 
the seller is not to be considered 
part of the income of the taxpayer. 
—Thomas v. Perkins, Tex., 57 S.Ct. 
911, 301 U.S. 655, 81 L.Ed. 1'324— 
Holly Development Co. v. C. I. R., 

C. C.A., 9‘3 P.2d 146—Davon Oil Co. v. 
Jones, D.C.Okl., 36 P.Supp. 681, ap¬ 
peal dismissed, C.C.A., Jones v. Dav¬ 
on Oil Co., 124 P.2d 519. 

Contract for payment of attorney’s 
fee 

U.S.—Moore v. C. I. R., C.C.A., 124 
P.2d 991. 

D. C.—Lansill v. Burnet, 58 P.2d ‘512, 
61 App.D.C. 107. 

37. U.S.—^Helvering v. Horst, 61 S. 
Ct. 144, 311 U.S. 112, 85 L.Ed. 75, 
131 A.L.R. 655—^Heilman v. Glenn, 
D.C.Ky., 36 F.Supp. 423. 

Assignment of trust income 
U.S.—Harrison v. Schaffner, Ill., 61 
S.Ct. 759, 312 U.S. 57-9, 8-5 L.Ed. 
1055. 

38. U.S.—^Moore v. Thomas, C.C.A. 
Tex., 14.5 P.2d 81*3. 

Taxpayer held owner 

Where conveyances of mineral in¬ 
terests by sister and her husband to 
brother, and brother’s agreements to 
"account” to sister for one-fourth of 
proceeds of sale or lease of minerals, 
expressly provided that sister 
should have no title to land or min¬ 
erals and that brother’s obligation 
was purely personal, brother was 
liable for income taxes on account 
of royalties received by him and 
paid over to sister.—^Moore v. Thom¬ 
as, supra. 

39. U.S.—Blair v. C. I. R., 57 S.Ct. 
330, 300 U.S. 5, 81 L.Ed. 465—Lum 
V. C. I. R., C.C.A., 147 F.2d 3'56— 
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C. I. K. V. Timken, C.C.A., 141 F.2a 
625—Friedman v. C I. R., C.C.A., 
130 F.2d 305—Belknap v. Glenn, D. 
C.Ky., *55 F.Supp. 631. 

Income from residuary estate 
U.S.—Lowery v. Helvering, C.C.A., 
70 F.2d 713. 

40. U.S.—^Van Sciver v. Rothensies, 
C.C.A.Pa., 122 F.2d 697. 

N.Y.—Heaton v. Heaton, 55 N.Y.S. 
2d 15-4. 

41. U.S.—^Hyman v. Nunan, C.C.A., 
143 F.2d 425—Van Sciver v. Roth¬ 
ensies, C.C.A.Pa., 122 P.2d 697— 
U. S. V. Spalding, C.C.A.Cal., 97 F. 
2d 701, certiorari denied 59 S.Ct. 
147, '305 U.S. 644, i83 L.Ed. 415— 
Shanley v. Bowers, C.C.A.N.Y., 81 
F.2d 13—C. I. R. V. Owens, C.C.A., 
78 F.2d 768—Emery v. C. I. R., C. 
C.A., 78 F.2d 437—Lowery v. Hel¬ 
vering, C.C.A., 70 F.2d 713—Kauf- 
mann v. C. I. R., C.C.A., 44 P.2d 
144—Edson V. Lucas, C,C.A,, 40 P. 

2d sg-s. 

K.Y.—Heaton v. Heaton, 55 N.Y.S.2d 
li54. 

Income prior to sale 

The seller of property must pay 
the tax on income from the property 
prior to the sale, and he cannot, by 
contract with the buyer, escape the 
tax.—Rouss V. Bowers, C.C.A.H.Y., 
30 P.2d 628, certiorari denied 49 S* 
Ct 348, 279 U.S. 853, 73 L.Ed. 995 
—Looney v. U. S., D.C.La., 26 F.2d 
481, affirmed, C.C.A., U. S. v. Looney, 
29 F.2d 884. 

Estate for years 

Where taxpayer conveyed realty 
for an ascertained period fixed in 
advance, that is, an estate for years, 
the income from such realty during 
such period was taxable to the gran¬ 
tee and not to the grantor.—U, S. v. 
First Hat Bank, C.C.A.Ala., 74 P.2d 
360. 
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not effective to prevent liability for the tax on the 
part of the transferor, a transfer which is 
conditional*^2 or which is not completed. 

The effect of a transfer of income-producing 
property by a husband or wife to the other spouse 
is considered infra § 390. 

Transfer 'with reservation of bicome. Where the 
transferor reserves the income from the transfer¬ 
red property to himself for life, such income is tax¬ 
able to the transferor and not to the transferee of 
the property,^5 particularly where the transferee is 
required to turn over only the income from the 
property, and not a specified sum.'^s 

§ 386. Aliens 

in general, the income of nonresident aliens derived 


§ 386 

j from sources within the United States is strbject to a 
special income tax. 

Under early statutory provisions levying a tax on 
the income of persons residing in the United States 
or of citizens residing abroad, nonresident aliens 
deriving income from sources within the United 
States were not subject to a tax.^'^ However, un¬ 
der the Internal Revenue Code, 26 U.S.C.A. § 211, 
and similar statutes, a tax, at a special rate, is 
levied on certain income of nonresident aliens^^ 
who are not engaged in trade or business within 
the United States.*^^ Under the provisions levying 
a tax on the income of nonresident aliens, whether 
particular items of income are subject to the tax 
depends on the source of such income,the tax 
being levied only on income from sources within 
the United States.^i 


Particular transactions held, trans¬ 
fers witMn rule 

U.S.—Hogle V. C. I. R., C.C,A., 132 
P.2d 66—Moore v. C. 1. R., -C.C.A., 
124 F.2d 991—C. I. R. v. Ross, C.C. 
A., -8'3 F.2d IS—Edward G. Swartz, 
Inc., V. C. I. R., C.CA.La., 6-9 F.2d 
633. 

42. U.S.—Washington v. C. I. R., C. 
C.A., 80 F.2d 829, certiorari denied 
56 S.Ct. 9*55, 298 U.S, 689, 80 L. 
Ed, 140'S. 

D.C.—Longryear v. Helvering:, 77 F. 
2d 116, 64 App.D.C. 2‘38. 

43. U.S.—^Washington v. C. I. R., O. 
C.A., 80 F.2d 829, certiorari denied 
56 S.Ct. 955, 298 U.S. 689, 80 L.Ed. 
1408. 

CJonditioual on. tax saving* 

N.T.-—Heaton v. Heaton, 55 N.T.S.2d 
154. 

44. U.S.—Coffey v. C. 1. R., C.C.A. 
Fla., 141 F.2d 204. 

Retention of control 
U.S.—Coffey v. C. I. R., supra—Weil 
V. C. I. R., C.C.A., 82 F.2d 561, cer¬ 
tiorari denied 57 S.Ct. 14, 299 U.S. 
552, 81 L.Ed. 405—Heilman v. 

Glenn, D.C.Ky., 36 F.Supp. 423. 

45. U.S.—Bettendorf v. C. I. R., C. 
C.A., 49 F.2d 173. 

46. Specified sum payable on con¬ 
tingency 

The fact that, on contingency, 
donee might be required to pay do¬ 
nor specified sum rather than actual 
income, was held not to affect ques¬ 
tion to whom income was taxable, 
contingency not having arisen.—Bet¬ 
tendorf V. C. I. R., supra. 

47. U.S.—Northern Cent. R. Co. v. 
Jackson, Md., 7 Wall. 262, 19 L.Ed. 
88 . 

48. U.S.—C. I. R. V. Raphael, C.C. 
A., 133 F.2d 442, certiorari denied 
Raphael v. C. I. R., 64 S.Ct 34, 
320 U.S. 735, '88 L.Ed. 435. 

Deduction and withholding of tax of 


nonresident aliens at source of in¬ 
come see infra § 786. 

Taxpayer held nonresident alien 
Alien singer whose original resi¬ 
dence was in a foreign country, but 
who spent about six months of year 
in United States for purpose of ful¬ 
filling operatic and concert engage¬ 
ments, was a nonresident alien.—In¬ 
gram V. Bowers, D.C.N.Y., 47 F.2d 
925, affirmed, C.C.A., 57 F.2d 65. 
Taxpayer held not nonresident alien 

(1) Native of foreign country who 
established residence and purchased 
home in United States, was admitted 
to citizenship, and never revealed in¬ 
tention of returning to native coun¬ 
try or abandoning residence, was not 
exempt from tax on income for serv¬ 
ices performed outside United 
States as “nonresident alien,” even 
though he spent major portion of 
his time in Europe and maintained 
business headquarters there.—Stall- 
forth V. Helvering, 77 F.2d 548, 64 
App.D.C. 290, certiorari denied 56 'S. 
Ct 12‘3, 2-96 U.S. 606, 80 L.Ed. 430. 

(2) Foreign subject, managing 
shipping company, but intending 
eventually to return to native coun¬ 
try, was “resident alien,” within in¬ 
come tax law.—Bowring v. Bowers, 
C.C.A.N.T., 24 F.2d 918, certiorari 
denied 48 S.Ct. 603, 2*77 U.S. 60)8, '72 
L.Ed. 1013. 

49. Under Revenue Acts of 1936 
and 1938 

(1) Under the Revenue Acts of 
1936 and 1938, providing for the as¬ 
sessment of the special income tax 
on nonresident aliens “not engaged 
in trade or business within the Unit¬ 
ed States and not having an office or 
place of business therein,” and pro¬ 
viding further that nonresident 
aliens so engaged or having an office 
or place of business shall be tax¬ 
able at the normal rate, the phrase 
“having an office or place of busi¬ 
ness” is used in. a different sense 
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from “engaged in trade or business,^ 
since to bring an alien within the 
section both provisions must be neg¬ 
atived.—B. W. Jones Trust v. C. I. 

R. , C.C.A., 132 F.2d 914. 

(2) Where taxpayer, a naturalized 
citizen, with primary purpose of es¬ 
caping estate and income taxes re¬ 
patriated himself as British subject, 
organized a Bahaman corporation, 
transferred to that corporation all 
stock of a California corporation of 
which he was sole stockholder, and 
thereafter California corporation 
was liquidated and its assets dis¬ 
tributed to Bahaman corporation, 
taxpayer's profit on transaction was 
properly computed on basis that 
during taxable period he was a non¬ 
resident alien engaged in business 
in United States or having office 
therein.—Hay v. C. I. R, C.C.A., 145 
P.2d 1001, certiorari denied 65 S.Ct. 
868, 324 U.S. 863, 89 L.Ed. 1419, re¬ 
hearing denied 65 S.Ct. 1022, 324 U. 

S. 891, 89 L.Ed. 1438. 

50. Exercise of profession or voca¬ 
tion 

Place where work is done is 
“source of income of nonresident 
alien,” where income is from exer¬ 
cise of profession or vocation.—In¬ 
gram V. Bowers, D.C.N.T., 47 F.2d 
925, affirmed, C.C.A., 5'7 P.2d 65. 

51. U.S.—Hay v. C. I. R., C.C.A., 145 
F.,2d 1001, certiorari denied 65 S. 
Ct 868, 324 U.S. 863, 89 L.Ed. 1419, 
rehearing denied 65 S.Ct 1022, 324 
U.S. 891, 89 L.Ed. 1438—Craik v. 
U. S., CtCl., '31 F.Supp. 132. 

33 C.J. p 2'9S notes 1—6. 

Royalties for literary property 
Under the Internal Revenue Code, 
26 U.S.C.A. § 119, defining “income 
from sources within the United 
States,” a nonresident alien author 
is subject to the tax as to royalties 
resulting from contracts negotiated 
by literary representatives in the 
United States and executed by auth- 
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Nature of income. Under t!ie provisions levy¬ 
ing a tax on the income of nonresident aliens, the 
tax applies to amounts received as interest^^ ex¬ 
cept interest on deposits with persons carr3dng on 
the hanking business,dividends,or other fixed 
or determinable annual or periodical gains, profits, 
and income.55 

Alien enemies. Under the provisions of the 
Trading with the Enemy Act and the Settlement of 
War Claims Act, 50 U.S.C.A.Appendix § 24 (a-c), 
the seized property of an alien enemy is subject, 
when returned, to a deduction for income taxes for 
the gain on the capital assets resulting from a sale 
by the alien property custodian.55 


§ 387. Governments and Subdivisions 

An Income tax cannot constitutfonalJy be imposed on 
a state or political subdivision thereof, or on an agency 
or instrumentality of such state or politicaf subdivision. 

The federal government cannot constitutionally 
impose an income tax on a state or any political 
subdivision thereof,57 or on any government agen¬ 
cy or instrumentality of such state or political sub- 
division.5S Under the Internal Revenue Code, 26 
U.S.C.A. § 116 (d), and similar statutes, it has 
been held that income derived from any public util¬ 
ity or the exercise of any essential government 
function is exempt from the income tax where such 
income accrues to a state or a political subdivision 
thereof but such exemption does not appU 
where,50 or, according to the rulings on the ques- 


or in foreign country granting pub¬ 
lishers volume and serial rights on 
certain books on which copyrights 
could be obtained in the United 
States, and from contracts grant¬ 
ing publishers authority to publish 
uncopyrightable works; moreover, 
where author granted exclusive 
world-wide right to produce motion 
pictures based on certain of his 
works, receiving in payment lump 
sum, transaction was not a sale of 
property but payment for the use of 
literary property and was taxable 
as royalty paid in advance and re¬ 
ceived for granting of that privi¬ 
lege; and where author S 9 ld dram¬ 
atic rights to certain copyrighted 
work, receiving in return lump sum 
as advance royalty together with 
additional royalties accruing from 
time to time, sums so received were 
taxable.—Sabatini v. C. I. R, C.C.A., 
98 F.2d 753. 

B-oyalties from foreign sales 

Royalties received by nonresident 
alien singer from foreign sales of 
phonograph records made in United 
States were held taxable as “in¬ 
come from sources within the Unit¬ 
ed States.”—Ingram v. Bowers, C.C. 
A.N.T., 57 F.2d 65. 

Income through foreign trust 
U.S.—Bence v. U. S., Ct.Cl., 18 F. 

Supp. '848. 

Member of partnership selling in 
United States 

Nonresident alien, who is mem¬ 
ber of foreign partnership, which 
manufactures abroad and sells prod¬ 
uct in this country, is subject to in¬ 
come tax.—Billwiller's Estate v. O. 
I. R., C.C.A., ‘31 F.2d 286, certiorari 
denied 49 S.Ct. 481, 279 U.S. 866, 73 
L.Ed. 1003. 

Partnership income from outside 
United States 

A nonresident alien, who was a 
member of two domestic 'partner¬ 
ships operating in the United States, 
was not taxable on his distributive 
share of the partnership income re¬ 


ceived from sources without the 
United States, since congress intend¬ 
ed that partnership income should 
be treated as though it had been re¬ 
ceived by the partners individually. 
—Craik v. U. S., Ct.Cl., 31 F.Supp. 
1*32. 

52. U.S.—C. I. R. V. Raphael, C.C. 
A., 133 F.2d 442, certiorari denied 
Raphael v. C. I. R., -64 S.Ct. 34, 3.20 
U. S. 735, ‘88 U.Ed. 435. 

53. Interest paid to resident trus¬ 
tees of nonresident alien was held 
not exempt from taxation under 
such a provision, where trustees had 
entire control of trust funds, their 
management, and ultimate destina¬ 
tion.—Vondermuhll v. Helvering, 75 
F.2d 656, 64 App.D.C. 137. 

54. U.S.—Bence v. U. S., Ct.Cl., IS 
F.Supp. 848. 

I Redemption of stock as dividends 

(1) Amounts paid in redemption 
of preferred stock which were the 
equivalent of dividends within Rev. 
Acts 1936, 1938, § 115 (g), constitut¬ 
ed “dividends” so that nonresident 
alien stockholders were subject to 
tax upon amounts so paid.—Be No- 
bili Cigar Co. v. C. I. R., C C.A., 14'3 
F.2d 436. 

(2) Redemption of stock as equiv¬ 
alent to distribution of dividends 
for tax purposes generally see su¬ 
pra § 139. 

55. U.S.~C. I. R. V. Raphael, C.C. 
A., 133 P.2d 442, certiorari denied 
Raphael v. C. I. R., 64 S.Ct. 34, 320 
U.S. 7'35, 88 L.Ed. 435. 

56. U.S.—Chemische Fabrik Von 
Heyden, Aktiengesellschaft v. 
Tait, C.C.A.Md., 64 F.2d 295, cer¬ 
tiorari denied 54 S.Ct, 65, 290 U.S. 
648, 78 L.Ed. 562. 

57. U.S.—Citizens Water Co. v. C. I. 
R., C.C.A., 87 P.2d 874, certiorari 
denied ‘58 S.Ct. 13, 302 U.S. 694, 82 
L.Ed. '5'36—^Jamestown & Newport 
Perry Co. v. C. I. R., C.C.A., 41 F. 
2d 920—^Philadelphia Rapid Tran¬ 
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sit Co. V. U, S., D.C.Pa., i8 F.Supp. 
152. 

58. U.S.—Citizens Water Co. v. C. I. 

R. , C.C.A., 87 F.2d 874, certiorari 
denied 58 S.Ct. 13, 302 U.S. •694, -82 
L.Ed. 536—Metropolitan Bldg. Co. 
V. U. S., 12 F.Supp. 537, 81 Ct.Cl. 
-924, certiorari denied -56 S.Ct. 589, 
297 U.S. 713, 80 L.Ed. 999. 

University held governmental activ¬ 
ity 

U S.—G-roup No. One Oil Corporation 
V. Bass, D.C.Tex., 38 F.2d 680, re¬ 
versed on other grounds, C.C.A., 
Bass V. Group No. 1 Oil Corpora¬ 
tion, 41 P.2d 483, affirmed Group 
No. 1 Oil Corporation v. Bass, 51 

S. Ct. 432, 283 U.S. 279, 75 L.Ed. 
1032. 

Income from lease on state land 

(1) Income of lessee derived 
through operations under oil and 
gas lease on state land has been held 
not subject to federal tax.—Marland 
V. U. S., Ct.Cl., 5*3 F.2d 907, reheard 
3 F.Supp. 611, certiorari denied 54 
S.Ct. 74, 290 U.S. 6i58, 78 L.Ed. 570. 

(2) However, where, as in Texas, 
such a lease of gas and oil by the 
state constitutes a sale of the oil 
and gas below the surface, it has 
been held that the lessee’s income 
from oil operations on land leased 
from the state is subject to the fed¬ 
eral income tax.—Group No. 1 Oil 
Corporation v. Bass, 51 S.Ct. 432, ^83 
U.S. 279, 75 L.Ed. 1032. 

59. U.S.—Bear Gulch Water Co. v. 
C. I. R., C.C.A., 116 P.2d 975, cer¬ 
tiorari denied 62 S.Ct. 99, 314 U.S. 
•6'52, 86 L.Ed. 523. 

60. No dividends declared 

A corporation whose entire income 
consisted of receipts from sale of 
water to private consumers and 
whose entire stock was owned by 
regents of University of California, 
was not exempt from federal income 
tax on ground that its income was 
derived from a public utility and ac¬ 
cruing to a state or political subdi- 
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tion, to the extent,the income does not accrue 
to the state or a subdivision thereof. 

§ 388. Husbands or Wives 

Where a husband and wife file a joint return, com¬ 
puting the tax on their aggregate income, their liability 
is joint and several. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
51 (b), and similar statutes enacted since 1938, at 
which time the section was so amended, where hus¬ 
band and wife file a joint return, computing the tax 
on their aggregate income, the liability with respect 
to the tax is joint and several. However, under 
the provisions existing prior to the Revenue Act 
of 1938, which permitted the making of joint re¬ 
turns but made no mention of joint and several lia¬ 
bility, some authorities have held that the liability 
of a husband and wife on filing a joint return was 
not joint and several, so that one spouse could not 
be held liable for an additional tax found to be 
due on the income of the other spouse,while 


others have held that, where a proper allocation of 
the tax is impossible from the information fur¬ 
nished by them, the husband and wife would be 
jointly and severally liable for the entire tax or de¬ 
ficiency,®^ notwithstanding the wife had no taxable 
income of her own, but a considerable net loss.®® 

§ 389. - Community or Separate Income 

In jurisdictions in which community property laws 
exist, it has generally been held that in the case of in¬ 
come accruing to the community each spouse is taxable 
for only one half of the income, while m the case of in¬ 
come accruing to the separate estate of one spouse the 
income is taxable wholly to that spouse. 

In general, in those jurisdictions in which com¬ 
munity property laws exist and in whidi such laws 
give each of the spouses a vested interest in the 
community property, each spouse is taxable for 
only one half of the income, gains, and profits, in¬ 
cluding the earnings of both spouses;®® and this 
is so even though the husband and wife are living 
apart,®'^ and even though the husband is given con- 


vision of a state within exemption 
provisions of internal revenue acts, 
where during years involved corpo¬ 
ration did not declare any dividends, 
and hence no income was received 
by the university, since, although 
the university was sole stockholder, 
corporation’s income was not the 
university’s income and did not ac¬ 
crue to the university until a divi¬ 
dend payable therefrom was de¬ 
clared by corporation.—Bear Gulch 
Water Co. v. C. I. R., supra. 

61. U.S.—Philadelphia Rapid Tran¬ 
sit Co. V. U. S., B.C.Pa., 8 F.Supp. 
152. 

62. U.S.—C. I. R. V. Rabenold, C.C. 
A., 108 F.2d 639. 

Joint or separate returns of husband 
and wife generally see infra § 639. 

63. U.S.—C. I. R. V. Uniacke, C.C. 
A., 132 F.2d 7-Sl—Crowe v. €. I. 
R, C.C.A., 86 F.2d 796—Cole v. C. 
I. R., C.C.A., 81 F.2d 485, 104 A.L. 

R. 420~U. S. V. Rosebush, D.C. 
Wis., 45 F.Supp. 664. 

Apportionment of deficiency 
U.S.—C. I. R. V. Rabenold, C.C.A., 
108 F.2d 639. 

S4. U.S.—Rogers v. C. I. R., C.C.A., 

111 F.2d 9S7. 

65. U.S.—Moore v. U. S., Ct.Cl., 37 
F.Supp. 136, certiorari denied 62 

S. Ct. 58, 314 U.S. 619, 86 L.Ed. 498, 
rehearing denied 62 S.Ct. 174, 314 
U.S. 709, 86 L.Ed. 566. 

Deductions as between husband and 
and wife see supra § 247. 

66. U.S.—Poe V. Seaborn, Wash., 51 
S.Ct. 58, 282 U.S. 101, 75 L.Ed. 239 
—^Hopkins v. Bacon, Tex., 51 S.Ct. 
«2, 2B2 U.S. 122, 75 L.Ed. 243— 


Gooden V. Koch, Ariz., 51 S.Ct. 62, 
282 U.S. 118, 75 L.Ed. 247—Helver¬ 
ing V. Campbell, C.C.A., 139 P.2d 
865—Black v. C. I. R., C.C.A., 114 
P2d 355—Graham v. C. I. R., C.C. 
A, 95 P.2d 174—Rompel v. U. S., D. 
C.Tex., 59 F.Supp. 483, reversed on 
other grounds U. S. v. Rompel, 66 
S.Ct. 191, rehearing denied 66 S.Ct, 
526—Zimmerman v. Squire, D.C. 
Wash., 57 F.Supp. 229. 

Liability with respect to partnership 
income see infra § 414. 

Property as community or separate 
generally see Husband and Wife §§ 
469-500. 

Domicile in California 

(1) Under Cal. Civ. Code § 161 a, 
effective July 29, 1927, and provid¬ 
ing that each spouse shall have a 
‘'present, existing and equal interest" 
in the community property, the rule 
stated in the text is followed.—U. 
S. V. Malcolm, Cal., 51 S.Ct. 184, 282 
U.S. 792, 75 L.Ed. 714—O’Bryan v. 
C. I. R., C.C.A., 148 F.2d 456—C. I. 
R., V. Cavanagh, C.C.A.,. 125 P.2d 
366—Boland v. C. I. R., C.C.A., 118 F. 
2d 622—Sparkman v, C, I. R., C.C. 
A., 112 F,2d 774—Sherman v. C. I. 
R., C.C.A., 76 F.2d 810. 

(2) However, under the prior 
statutes, which gave the wife in ef¬ 
fect a mere expectancy in the com¬ 
munity property, and which gave 
the husband alone the power of dis¬ 
position of the property, community 
income, which includes the earnings 
of both spouses, was taxable wholly 
against the husband.—U. S. v. Rob¬ 
bins, Cal., 46 S.Ct. 148, 269 U.S, 316, 
70 L.Ed. 285—Rogan v. Delaney, C.C. 
A.Cal., 110 P.2d 336, certiorari de¬ 
nied Delaney v. Rogan, 61 S.Ct. 17, 
311 U.S. 660, 85 L.Ed. 423—Devlin v. 
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C. I. R., C.C A., 82 P.2d 731—Redder 
V. C. I. R., C.C.A., 60 F.2d 866—Bel¬ 
cher V. Lucas, C.C.A., 39 F.2d 74— 
Blair v. Roth, C.C.A., 22 P.2d 932, 
certiorari denied Roth v. Blair, 48 S. 
Ct. 436, 277 U.S. 588, 72 L.Ed. 1001. 

(3) This was so notwithstanding 
an agreement between the husband 
and wife that all earnings should he 
divided equally, or that each spouse 
should retain money earned by such 
spouse as separate property.—Bel¬ 
cher V. Lucas, C.C.A., 39 F.2d 74— 
Blair v. Roth, supra. 

(4) Also the income, gains, and 
profits from community property 
were held taxable wholly to the hus¬ 
band.—Rogan V. Delaney, C.C.A.Cal., 
110 F.2d 336, certiorari denied Delan¬ 
ey V. Rogan, 61 S.Ct. 17, 311 U.S. 
660, 85 L.Ed. 423—Hirsch v. U. S., 
C.C.A.Cal., 62 F.2d 128, certiorari de¬ 
nied 53 S.Ct. 595, 2S9 U.S. 735, 77 L. 
Ed. 1483. 

Income from commingled property 

Where greater part of normal in¬ 
come from trust property during 
years preceding tax years involved 
was community property, when it was 
commingled in a common bank ac¬ 
count with other funds of trust, so 
that the constituents had lost their 
identity, the whole became “commu¬ 
nity property," and when it was used 
by trustees to purchase additional 
properties those properties became 
community property and income 
1 therefrom was taxable as community 
income.—^McFaddin v. C. I. R., C.C.A. 
Tex., 148 F.2d 570. 

67. U.S.—O’Bryan v. C. I. R., C.C.A., 

148 F.2d 456—C. I. R. v. Cavanagh, 

C.C.A., 125 F.2d 366—Boland v. C. 

1. R, C.C.A., 118 F.2d 622. 
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trol over the community, where such control is 
limited.^^ Hovrever, in states which do not make 
the community property system an incident of mar¬ 
riage by inveterate policy, but merely permit the 
spouses, by contract, to adopt the community prop¬ 
erty system, the execution of a contract creating a 
community does not change the rule that the spouse 
who earned the income is alone subject to the tax 
thereon.ss 

Separate property. In so far as the increase, 
income, and profits of separate property are re¬ 
garded as the separate property of the spouse own¬ 
ing the income-producing property, discussed in 
Husband and Wife § 479, the income tax is payable 
wholly by such spouse;*^® but in so far as such 
increase, income, and profits are regarded as com¬ 
munity property, discussed in Husband and Wife § 
479, each spouse is taxable as to one half of such 
sum.'^l Where the earnings and accumulations ac¬ 
quired by a wife living separate from her husband 
are her separate property, the wife alone is taxable 
therefor.'^^ Where a taxpayer moves from a com¬ 
munity property state to a noncommunity property 
state, one half of the community property held by 


him is held in trust for his wdfe, so that one half 
of the income from the community property is tax¬ 
able to his wifeJ^ 

Effect of assignments or agreements. While, in 
accordance with the rule as to the effect of an as¬ 
signment of future earnings on the tax liability of 
husband and wife generally, discussed infra § 390, 
it has been held that an assignment by one spouse 
to the other of the share in the future income from 
community property does not relieve the assignor 
from the income taxes otherwise due thereon, 
an assignment or agreement does affect the tax lia¬ 
bility in those jurisdictions in which, under the lo¬ 
cal laws, the parties may by agreement change the 
character of community property to separate prop¬ 
erty or of separate property to community property, 
and the tax liability of the husband and wife will 
depend on the terms of their agreement.'^S Under 
the latter rule, where the parties make an agree¬ 
ment to that effect, property subsequently acquired 
by each spouse, including future earnings, will be¬ 
long to the spouse acquiring or earning it and will 
be taxable wholly to such spouse;*^® and, where the 
parties agree that certain community property shall 


6S. U.S.—Bender v- Pfaff, D.C.La, 
38 F.2d 849, affirmed 51 S.Ct., 64, 
282 U.S. 127, 75 L.Ed. 252. 

69- U.S.—C. I. R. V. Harmon, 65 S. 

Ct. 103, 323 U.S. 44, 89 L.Ed. 60. 

70. U.S.—Welder v. C. I. R., C.C.A. 
Tex., 148 F.2d 583—McFaddin v. 
C. I. R., C.C.A.Tex., 148 P 2d 570— 
Noble V. C. I. R., C-C.A., 138 P.2d 
444—Crabb v. C. I. R., C.C.A., 136 
F.2d 501—C. I. R. V. Skag-gs, C.C. 
A.Tex., 122 P.2d 721, certiorari de¬ 
nied Skaggs V. C. I. R., 62 S.Ct. 
796, 315 U.S. 811, 86 L.Ed. 1210— 
Crabb v. C. I. R., aaA.Tex, 119 
F.2d 772, case remanded 121 F.2d 
1015—O’Connor v. C. I. R., C.C.A. 
Tex., 110 F.2d 652—Turbeville v. C. 
I. R., C.C.A,Tex., 84 F.2d 307. cer¬ 
tiorari denied 57 S.Ct. 46, 299 U.S. 
581, 81 L.Ed. 428—Shea v. C. I. R., 
C.C.A., 81 F.2d 937—C. I. R. v. 
Burke, C.C.A., 62 F.2d 7—Chesson 
V. C. I. R., C.C.A.Tex., 57 F.2d 141 
—Merren v. C. I. R., C.G.A.La., 51 
F.2d 44—Lucas v. Baucum, C.C.A. 
La., 50 F.2d 806—Ferguson v. C. 
I. R., C.C.A., 45 F.2d 573—Hurd v, 
U. S . Ct.CL, 22 F.Supp. 421. 

Bigrlits held not waived. 

Pact that property and income 
therefrom were considered as com¬ 
munity by the husband was held not 
to preclude determination that prop¬ 
erty was husband’s separate prop¬ 
erty, making income taxable to hus¬ 
band’s estate.—C. I. R. v. Burke, C. 
C.A., 62 P.2d 7. 

71. U.S.—C. L R. V. Porter, C.C.A. 

Tex., 148 F.2d 566. 


Ixicome from trust 

The income received by one spouse 
from a trust is community property, 
in the absence of any provision in 
the trust agreement which clearly 
intends to make it separate property, 
and is taxable one half to each 
spouse.—C. I. R. V. Sims, C.C.A.Tex., 
148 P.2d 574—McFaddin v. C. I. R., 
C.C.A.Tex., 148 F.2d 570—C. I. R. v. 
Snowden, C.C.A.Tex., 148 P.2d 569— 
C. I. R. V. Porter, C.C.A.Tex., 148 P. 
2d 566. 

Paraphernal property managed by 
husband 

Where wife left administration of 
her paraphernal property to her hus¬ 
band, under Louisiana law the in¬ 
come fell into the community vest¬ 
ing equally in the husband and the 
wife and should be taxed according¬ 
ly, one-half to the wife and one-half 
to the huaband.—C. I. R. v. Hyman, 
C.C.A.La., 135 P.2d 49. 

72. U.S.—Woodall v. C. I. R., C.C.A., 
105 P.2d 474, certiorari denied 60 
S.Ct. 467, 309 U.S. 655, 84 L.Ed. 
10*04. 

73. U.S.—Johnson v. C. 1. R., C.C.A., 
88 F.2d 952. 

74. U.S.—Stewart v. C. I. R., C.C.A. 
Tex., 95 P.2d 821. 

75. U.S.—Jurs V. C. I. R., C.C.A., 147 
F.2d 805—Boland v. C. I. R., C.C.A., 
118 F.2d 622—Black v. C. I. R., C.C. 
A., 114 F.2d 355—Claire v. U. S., Ct. 
Cl., 34 F.Supp. 1009. 

Transactions between husband and 
wife as affecting character of 
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community or separate property 
generally see Husband and Wife § 
496. 

Agreement for monthly allowance 
for support of separated wife was 
held insufficient in absence of provi¬ 
sion transferring wife’s interest in 
one-half of husband’s earnings to 
husband.—Sherman v. C. I. R, C.C.A., 
76 F.2d 810. 

Power of attorney authorizing 
wife to receive a specified sum from 
moneys due the husband under em¬ 
ployment contracts is not sufficient 
to change the status of his earnings. 
—C. I. R. V. Cavanagh, C.C.A., 125 F. 
2d 366. 

Divorce settlement; divorce set aside 
Where taxpayer had secured final 
decree of divorce which approved 
property settlement agreement con¬ 
veying to him bulk of community 
property, and during tax year had 
status of single man, subsequent de¬ 
cree, on joint petition of taxpayer 
and his former wife, setting aside 
interlocutory and final decrees of di¬ 
vorce and dismissing action without 
mention of property settlement 
agreement, did not affect taxpayer’s 
status as a taxpayer for such year, 
and his income for such year from 
both earnings and property was tax¬ 
able as that of a single man and not 
as community income.—^West v. C. I. 
R., C.C.A., 131 F.2d 46. 

76. U.S.—Hardy v. C. I, R., C.C.A., 

125 F.2d 863—Somerville v. C. L 
R., C.C.A., 123 F.2d 975—Van Dyke 
V. C. I. R.. C.C.A., 120 F.2d 945— 
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thereafter be the separate property of one of the 
spouses, that spouse is taxable for the entire income 
subsequently derived from such propertyJ^ An 
agreement that all property subsequently acquired 
should constitute community property will not af¬ 
fect the tax liability of a husband and wife domi¬ 
ciled in a state which does not recognize the com¬ 
munity property system.'^^ 

Death of spouse. It has been held that, since the 
community is dissolved by the death of a spouse so 
that one half of the community immediately be¬ 
comes the property of the surviving spouse, subse¬ 
quent income from such share of the community is 
taxable wholly to the surviving spouse and the 
deceased husband’s executors have been held tax¬ 
able for one half of the profits where the husband’s 
estate was still in administration, and the profits 
were received by them either as executors or as 
statutory trustees for the benefit of creditors.^® It 
has been held that, since the status of income to be 
received under a contract is determined as of the 
time the contract is made, and not when it is per¬ 
formed, on the death of the wife pending perform¬ 


ance by the husband of a contract previously exe 
cuted, the subsequent payments are community prop 
erty, and the surviving husband is taxable only a 
to one half thereof.^i 

What law governs as to status of income. L 
accordance with the rules as to what law govern 
in determining whether the property of a husban( 
and wife belongs to the community or to the in 
dividual spouse generally, discussed in Husband am 
Wife § 466, it has usually been held that, excep 
in the case of income or profits from real prop 
erty, the status of which is governed by the law o 
the situs of the property,^^ the status of the in 
come of a husband and wife as community or in 
dividual income, for tax purposes, is governed h 
the law of the marital domicile of the husband anc 
wife at the time the income is acquired,or, ordi 
narily where husband and wife are living apart, th< 
domicile of the husband,and not the law of th< 
domicile at the time the couple were married,^' 
or the law of the jurisdiction in which the income 
is created or earned^S or the employment contrac 
executed.^ ^ 


Boland v. C. I. R„ C.C.A., 118 F.2d 
622—Black v. C. I. B., C.C.A.. 114 F. 
2d 355—Sparkman v, C, I. B., C.C. 

A., 112 F.2d 774—Van Every v. C* 
I. B., C.C.A.. 108 F.2d 650, certio¬ 
rari denied 60 S.Ct. 891. 309 U.S. 
689, 84 L.Ed. 1031—^Helvering v. 
Hickman, C.C.A., 70 F.2d 985. 
Samings prior to date of agree¬ 
ment are community property tax¬ 
able one half to each spouse.—^Van 
Dyke v. C. I. B., C.C.A., 120 F.2d 945 
—Sparkman v. C. I. B., C.C.A., 112 
F.2d 774. 

Agreement in noncommtinity proi>- 
erty state 

Where husband and wife separated 
in New York and entered into sepa¬ 
ration agreement authorizing each 
party to engage in employment as 
though unmarried, and husband, but 
not wife, went to California, agree¬ 
ment extinguished community char¬ 
acter of husband’s future earnings, 
which were therefore his separate 
property for income tax purposes.— 
O’Bryan v. C. I. B., C.C.A., 148 F.2d 
456. 

77. U.S.—Hale v. Anglim, C.C.A.Cal., 
140 F.2d 235—Johnson v. U. S„ D. 
C.Cal., 45 F-Supp. 377, reversed on 
other grounds, C.C.A., 135 F.2d 125. 

78. U.S.—Blumenthal v. C. I. B., C. 
C.A., 60 F.2d 715, certiorari denied 
63 S.Ct. 220, 287 U.S. 662, 77 L.Ed. 
571. 

79. U.S.—Hale v. Anglim, C.C.A.Cal., 
140 F.2d 235. 

80 . U.S.—Barbour v. C. I. R., C.C.A., 
89 F.2d 474. 


81. U.S.—C. I. R. V. Bing, C.C.A. 
Tex., 69 F,2d 639, 

82. U.S.—Payne v. C. I. R., C.C.A. 
Tex., 141 F.2d 398—C. I. R. v. 
Skaggs, C.C.A.Tex.. 122 F.2d 721, 
certiorari denied Skaggs v. C. I. 

B., 62 S.Ct. 796, 315 U.S. 811, 86 
L.Ed. 1210. 

83. U.S.—C. I. R. V. Snowden, C.C. 
A.Tex.. 148 F.2d 569—C. I. R. v. 
Porter, C.C.A.Tex., 148 P.2d 566— 
Black V. C. I. R., C.C.A., 114 F.2d 
355. 

Earnings before and after moving in¬ 
to state 

Where taxpayer and his wife re¬ 
sided in Oklahoma until Dec. 24, 1936, 
when they moved to Texas, and tax¬ 
payer who was president and general 
manager of corporation and worked 
under understanding that he would 
be compensated in proportion to cor¬ 
porate profits, was voted salary by 
corporation on Dec. 30, 1936, tax¬ 
payer had enforceable contract for 
salary before it was voted to him and 
understanding concerning salary was 
“origin” or “inception” of right to 
salary which was therefore “ac- 
QLuired,'’ under Texas law relating to 
community property, when taxpayer 
performed the services, and hence 
salary for services performed before 
Dec. 24, 1936, by taxpayer who made 
income tax returns on cash receipts 
and disbursements basis was taxable 
as “individual property” of taxpayer 
and salary earned thereafter was tax¬ 
able as “community property” of tax¬ 
payer and his wife.—^Wrightsman v. 

C. I. R., C.C.A.Tex., Ill F.2d 227. 
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84. U.S.—Payne v. C. I. R., C.C.A 
Tex., 141 P.2d 398. 

Husband ia noucommunl'ty property 
state 

Where the wife moved to a stat< 
having community property laws, th< 
husband maintaining his domicile ii 
a state not having such laws, ther( 
was no community for income ta3 
purposes, nor should one be recog 
nized by judicial construction, sinc< 
the advantage with respect to fed 
eral income taxes enjoyed by spouses 
residing in community property 
states should not be extended by Ju 
dicial construction.—Payne v. C. I 
R., supra. 

Wife in noncommunity property stat< 

(1) The law of the domicile o 
the husband governs even though th' 
wife is resident in a jurisdiction no 
having community property laws.— 

C. I. R. V. Cavanagh, C.C.A., 125 B 
2d 366. 

(2) The same rule prevails eve 
though the wife has never lived i' 
a jurisdiction having such laws.— 
O’Bryan v. C. I. R., C.C.A., 148 P.2 
456. 

85. U.S.—C. I. R. V. Cavanagh, C 
C.A., 125 F.2d 366—Blumenthal 
C. I.’r., C.C.A., 60 P.2d 715, certic 
rari denied 53 S.Ct. 220, 287 U.£ 
662, 77 L.Ed. 571. 

86. U.S.—C. I. R. V. Porter, C.C.J 
Tex., 148 F.2d 566. 

Eomicile held not in jurisdiction ha^ 
ing community property laws 

D. C.—Shilkret v. Helvering, 138 F.2 
925, 78 U.S.App.D.C. 178. 

87- U.S.—Fooshe v. C. I. R., C.C.A 
132 P.2d 686. 
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-Transfer of Property or Income 

to Spouse 

An assignment by one spouse to the other of future 
income will not relieve the assignor from tax liab iity; 
but In the case of a transfer of existing property the 
transferee will be taxable for the subsequent income 
from such property. 

Under the rule governing- assignments of future 
income generally, considered supra § 384, an as¬ 
signment by a husband or wife to the other spouse 
of income to be earned or to accrue in the future, 
even though authorized by state law, and irrevoca¬ 
ble in character, is ineffective to render the income 
immune from taxation as that of the assignor.^S 
Thus a husband’s entire salary is taxable to him 
notwithstanding an agreement with his wife that 
any property acquired by either of them should be 
held by them as joint tenants.However, in ac¬ 
cordance with the rule as to the effect on tax lia¬ 
bility of transfers of property generally, discussed 
supra § 385, where one spouse transfers to the oth¬ 
er an existing property or property right or an in¬ 
terest therein, the subsequent income from the trans¬ 
ferred property, right, or interest ordinarily will be 
taxable to the transfereeand this has been held 
to be so even where the transfer agreement was 
invalid under local law, where the parties were nev¬ 
ertheless carrying it out.^^ 

The effect of an agreement by a husband and 
wife on the status of property as belonging to the 
community or to the separate estate of one of the 
spouses is considered supra § 389. 


§ 391 . - Undivided Interests 

In general, where a husband and wife each have an 
undivided interest in property, each Is taxable as to the 
income from such property to the extent of the interest 
held therein. 

In general, the income tax liability of a spouse 
on the income from property acquired by consider¬ 
ation supplied jointly by both spouses, ^2 or from 
property in which each own an undivided interest,93 
or from property in which one has conveyed a 
partial interest to the other,is limited to the ex¬ 
tent of such spouse’s interest or investment in the 
property. It has, however, been held that, where 
profits are realized from property held by a hus¬ 
band and wife as joint tenants, both are liable for 
the federal income tax thereon,95 but that, as dis¬ 
cussed infra § 781, the spouse paying a tax on the 
whole profit may recover half of the amount paid 
from the other. Notwithstanding an agreement 
for joint interest in land, the fact that the husband 
has and retains legal title to land subjects him to 
liability for the entire tax on the income from such 
property and the husband’s disclaimer of title 
as to one half of the property may be attacked by 

the government.^7 

Income from property held by the entirety. In 
jurisdictions where the income from property held 
by the entirety is regarded as belonging to the hus¬ 
band, the wife having merely an expectancy, the 
husband is taxable for the entire income from prop¬ 
erty so held.^S However, where income from prop- 


Sa XJ-S-—C. I. R. V. Harmon, 65 S. 
Ct. 103, 323 U.S. 44, 89 L.Ed. 60 
—^Nelson v. Ferg-uson, QC-A-N-.J., 
66 F.2d 121, certiorari denied Fer¬ 
guson V. Nelson, 52 S.Ct. 646, 286 
U.S. 565. 76 L.Ed. 1297. 

D.C.—-Hall V. Burnet, 54 F.2d 443, 60 
App.D.C. 332, certiorari denied 
Burnet v. Hall, 52 S.Ct. 408, 285 
U.S. 552, 76 L.Ed. 942. 

Attorney’s assignment of fees 

Proceeds of contract for attorney’s 
fees were taxable as attorney’s in¬ 
come, notwithstanding assignment 
to wife of one half of attorney’s 
contingent interest therein. 

U.S.—Daugherty v. C. I. R., C.C.A., 
63 F.2d 77. 

D.C.—Luce V. Burnet, 55 F.2d 751, 60 
App.D.C. 393. 

89- U.S.—^Lucas v. Earl, 50 S.Ct. 241, 
281 U.S. Ill, 74 L.Ed. 731. 

90. U.S.—^Nelson v. Ferguson, C.C.A. 
N.J., 56 F.2d 121, certiorari denied 
Ferguson v. Nelson, 52 S.Ct. 646, 
286 U.S. 565, 76 L.Ed. 1297—Cop¬ 
land V. C. I. R., C.C.A., 41 F.2d 501 
—C. I. R. V. Barnes’ Estate, C.C.A., 
30 F.2d 289. 


Particular interests or rights within 
rule 

(1) Interest in contract for com¬ 
missions.—Hall V. Burnet, 54 F.2d 
443, 60 App.D.C- 332, certiorari denied 
Burnet v. Hall, 52 S.Ct. 408, 285 U. 
S. 552, 76 L.Ed. 942. 

(2) Interests in income-producing 
contract.—C. I. R. v. O’Donnell, C. 
C.A., 90 F.2d 907, reversed on other 
grounds Helvering v. O’Donnell, 58 
S.Ct. 619, 303 U.S. 370, 82 L.Ed 903, 
rehearing denied 58 S.Ct. 762, 303 U. 
S. 669, 82 LEd. 1125. 

(3) Interest in share of estate.— 
C. I. R. V. Field, C.C.A., 42 F.2d 820. 

Stilficiency of transfer 

(1) A transfer which is revocable 
will not affect the tax liability.— 
Longyear v. Helvering, 77 F.2d 116, 
64 App.D.C. 238. 

(2) Oral understanding giving 
wife half interest in farm was in¬ 
sufficient to establish wife’s right to 
royalties from future oil leases or re¬ 
lieve husband from tax on entire in¬ 
come.—Leydig v. C. I. R., C.C.A., 43 
F.2d 494. 

(3) Lessor's agreement to give 
wife equal share in proceeds of oil 

584 


leases did not constitute effective 
transfer of interest in funds, as re¬ 
gards tax, where proceeds were 
placed in lessor’s bank account.— 
Ferguson v. C. I. R., C.C.A., 45 F.2d 
573. 

(4) Other transfers.—C. I. R. v. 
O’Donnell, C.C.A., 90 F.2d 907, re¬ 
versed on other groLinds Helvering v. 
O’Donnell, 68 S.Ct. 619, 303 U.S. 370, 
82 L.Ed. 903, rehearing denied 58 S. 
Ct. 762, 303 U.S. 669, 82 L Ed. 1125— 
Marshall v. C. I. R., C.C.A., 57 F.2d 
633, certiorari denied 53 S.Ct. 20, 287 
U.S. 621, 77 L.Ed. 539—Becker v. 
Glenn, D.C.Ky., 29 F.Supp. 558. 

91. U.S.—Hamilton v. C. I. R., C.C. 

A., 24 F.2d 668. 

sa. U.S.—McKee v. Alexander, D.C. 
Okl., 48 F.2d 838. 

93. U.S.—^McKee v. Alexander, su¬ 
pra. 

94. U.S.—^McKee v. Alexander, su¬ 
pra. 

95. Cal.—Page v. Podol, 41 P.2d 167, 
4 Cal.App.2d 229. 

9a U.S.—Leydig v. C. I. R., C.C.A., 
43 F.2d 494. 

97. U.S.—^Leydig v. C. 1. R., supra. 
93. U.S.—Cooley v. C. I. R., C.C.A., 
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erty held by the entirety is regarded as the proper¬ 
ty of both spouses, and the wife’s interest cannot 
be reached by the husband’s creditors, such income 
is taxable one half to the husband and one half to 
the wife.^® 

§ 392. Indian Wards of United States 

Indians are subject to the income tax, even as to 
income derived from restricted lands. 

In the absence of statutes or treaties expressing 
a definite intent to the contrary, Indians are not 
exempt from the income tax;i nor does the fact 
that they are wards of the United States exempt 
them from such tax, particularly since the ward¬ 
ship is one of limited power.^ Moreover, since pro¬ 
visions restricting the alienation of land by Indians 
and exempting such land from taxation are limited 
to the land, Indians holding land subject to such re¬ 
strictions are nevertheless subject to the income tax 
on the income derived from the land.^ A fortiori, 
an Indian whose restrictions have been removed, 
as where he has been granted a certificate of com¬ 
petency, is subject to an income tax on the income 
derived from his land.^ 

Income of non-Indians from Indian lands. In¬ 
come derived from the exploitation of Indian lands 
by a non-Indian lessee is not exempt from the in¬ 
come tax,5 notwithstanding the Indian lessors are 
wards of the government^ and are exempt from 
state taxation;*^ and a white person who has ac¬ 


quired, by inheritance, the property of her Indian 
children is also liable for the tax on the income de¬ 
rived from such property.^ 

§ 393. Nonresidents 

In general, nonresident United States citizens are 
subject to the tax on their entire income, from what¬ 
ever source derived. 

As a general rule, under provisions of internal 
revenue acts to that effect. United States citizens 
who are resident or domiciled elsewhere must nev¬ 
ertheless pay income taxes on their entire income, 
from whatever source derived.^ A citizen of the 
United States residing in the Philippines is liable 
for the tax on income derived in the Philippines;^^ 
and this is so even though, as a resident, he is re¬ 
quired to pay an income tax to the Philippine treas- 
ury,ii and he is much in the same position as a 
citizen of a state where there is a state income 
tax, ^2 although, under a provision to that effect, 
he is entitled to a credit for his payment to the 
Philippine treasury.^^ 

Exception for purposes of foreign trade. Under 
the Revenue Act of 1936 § 116 (a), it has been held 
that a citizen of the United States, who is a bona 
fide nonresident of the United States for more than 
six months during the taxable year, is not subject 
to the income tax on earned income received from 
sources outside the United States.^^ This section 
is not concerned with the taxpayer’s permanent res- 


75 F.2d 188, certiorari denied 55 i 
S.Ct. 825, 295 U.S. 747, 79 L.Ed 

1692. 

99. U.S.—C. I. R. V. Hart, C.C.A., 76 

F.2d 864. 

1. U.S.—Superintendent of Five 

Civilized Tribes, for Sandy Fox, 
Creek No. 1263 v. C. I. R., C.C A., 55 

S.Ct. 820, 295 U.S. 418, 79 L Ed. 

1517—Choteau v. Burnet, C.C.A., 51 
S.Ct. 598, 283 U.S. 691, 75 L.Ed. 

1353. 

2. U.S.—Superintendent of Five 

Civilized Tribes, for Sandy Fox, 
Creek No. 1263 v. C. I. R., 55 S.Ct 
820, 295 U.S. 418, 79 L Ed. 1517. 

3. U.S.—Superintendent of Five 

Civilized Tribes, for Sandy Fox, 
Creek No. 1263 v. C. I. R., supra. 

Contra Pitman v. C. I. R., C.C.A., 64 
F.2d 740, U. S. V. Homeratha, D. 
C.OkL, 40 F.2d 305, appeal dis¬ 
missed, C.C.A., 49 F.2d 1086, and 

Richards v. U. S., D.C.Okl., 21 F.2d 
94, reversed on other grounds, C. 
C.A., U. S. V. Richards, 27 F.2d 284, 
certiorari denied Richards v. U. S., 
49 S.Ct. 29, 278 U.S. 630, 73 L.Ed. 
548. 

Restrictions on Indians as to disposi¬ 
tion of property see Indians § 64. 


f 4. U.S.—Choteau v. Burnet, 51 S.Ct. 
598, 283 U.S. 691, 75 L.Ed. 1353— 
Pitman v. C. I. R., C.C.A., 64 F.2d 
740—Bagby v. U. S., C.C.A., 60 F. 
2d 80. 

Income from tribal mineral leases 
Under the text rule, share of in¬ 
come from tribal mineral leases, paid 
to member of Osage Tribe holding 
certificate of competency, is taxable; 
and it is not nontaxable as instru¬ 
mentality of government.—Choteau v. 
Burnet, 51 S.Ct. 598, 283 U.S. 691, 75 
L.Ed. 1353. 

5. U.S.—Heiner v. Colonial Trust 
Co., Pa., 48 S.Ct. 65, 275 U.S. 232. 
72 L.Ed. 256—Cortez Oil Co. v. U. 
S., 64 Ct.Cl. 390, certiorari denied 
48 S.Ct. 561, 277 U.S. 600, 72 L.Ed. 
1008. 

6. U.S.—^Heiner v. Colonial Trust 
Co., Pa, 48 S.Ct. 65, 275 U.S. 232, 
72 L.Ed. 256. 

7. U.S.—Heiner v. Colonial Trust 
Co., supra. 

8. U.S.—Chouteau v. C. I. R., C.C.A., 
38 P.2d 976, aflQrmed Choteau v. 
Burnet, 51 S.Ct. 698. 283 U.S. 691, 
75 L.Ed. 1353. 

9. U.S.—Cook V. Tait, Md., 44 S.Ct. 
444, 266 U.S. 47. 68 L.Ed. 895— 
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Bowring v. Bowers, C.C.A.N.T., 24 
F.2d 918, certiorari denied 48 S.Ct 
603, 277 U.S. 608, 72 L.Ed. 1013. 

33 C.J. p 289 note 60. 

Liability of aliens see supra § 386. 

10. U.S.—Cotterman v. U. S, 62 Ct. 
CL 415, certiorari denied 47 S.Ct. 
241, 273 U.S. 732, 71 L.Ed. 863. 

11. U.S.—Robinette v. C. I. R., C. 
C.A., 139 P.2d 285, certiorari denied 
64 S.Ct 1155, 322 U.S. 745. 88 L. 
Ed. 1577, rehearing denied 64 S. 
Ct 1283, 322 U.S. 772. 88 L.Ed. 1597 
—Lawrence v. Warden, C.C.A.Cal., 
273 F. 405. 

12. U.S.—Lawrence v. Warden, su¬ 
pra. 

13. U.S.—Robinette v. C. 1. R., C.C. 
A., 139 F.2d 285, certiorari denied 
64 S.Ct 1165, 322 U.S 745, 88 L.Ed. 
1577, rehearing denied 64 S.Ct 1283, 
322 U.S. 772, 88 L.Ed. 1597—Law¬ 
rence V. Warden, C.C.A.Cal., 273 P. 
405. 

14. U.S.—C. I. R. V. Piske's Estate, 
C.C.A., 128 P.2d 487, certiorari de¬ 
nied Piske’s Estate y. C. I. R., 63 
S.Ct 63, 317 U.S. 635, 87 L.Ed. 612. 

What constitutes income from for¬ 
eign sources see supra § 111, 
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idence, but applies only to a citizen who is actually engaged in the promotion of American foreign 

outside the United States for the specified period, trade. 


2. Associations, Corpokations, and Partnerships 


§ 394. Associations in General 

!n determining whether an association is exempt 
under a statute exempting specified classes of organiza¬ 
tions from taxation, the kind, purpose, and actual opera¬ 
tions of the association must be considered. 

In determining whether an association is exempt 
under the Internal Revenue Code, 26 U.S.C.A. § 
101, and similar statutes, exempting specified class¬ 
es of organizations from taxation of income, the 
kind or type of organization, the purpose of the or¬ 
ganization, and the actual operations of the associ¬ 
ation are to be considered.^^ After the running of 
the statute of limitations against its predecessor, an 
association may be estopped to assert that the pred¬ 
ecessor, and not it, was the taxpayer, where for sev¬ 
eral years it dealt with the federal government on 
the assumption that it was the taxpayer.^^ 

§ 395. - Associations Taxable as Corpo¬ 

rations 

a. In general 

b. Syndicates 

c. Trusts as associations 

a. In G-eneral 

Within statutes making associations taxable as cor¬ 


porations, the term “association'^ implies associates en¬ 
tering into a joint enterprise for the transaction of busi¬ 
ness under terms which give to the arrangement a re¬ 
semblance to corporate organization. Its characteristics 
are continuity, centralized control, limitation of liability, 
and transferability of interests; but the absence of one 
or more of these characteristics does not determine that 
a particular enterprise is not an association, and each 
case must be determined on its own facts. 

The word ^"association” as used in the revenue 
acts making associations taxable as corporations is 
a general term requiring definition.^S phe courts 
have attempted such definition in so far as neces¬ 
sary to dispose of the particular situation presented 
in each case.^^ These definitions have taken the 
form of statements of certain characteristics which 
distinguish associations, and of examination of the 
indicia of such characteristics in the particular 
case.2® It has been said that the word ""associa¬ 
tion” as used in the taxing legislation should re¬ 
ceive its ordinary mieaning,^! and should not be 
construed grammatically, but in a business 
sense and in that sense it signifies a body of per¬ 
sons united without a charter, but employing the 
methods, modes, and procedural forms of a corpo¬ 
ration in the conduct of its business.^^ The term 
""association” implies associates,entering into a 
joint enterprise for the transaction of business^^ 


15. Besldeuce affected by Illness 
An American citizen who resided 
in France as manager of American 
company's foreign office, who visited 
the United States in December, 1935, 
with intention to return at end of 
three months and because of illness 
did not return to Prance until March, 
1937, was not during 1936 a “bona 
fide nonresident of the United States” 
within this statute.—C. I. R. v. 
Piske’s Estate, supra. 

la U.S.—Retailers Credit Ass'n of 
Alameda County v. C. I. R., C.C. 
A., 90 P-2d 47, 111 A.L.R. 152. 

17. U.S.—Shamrock Oil Co. v. O. I. 

R. , C.C.A.Tex., '77 F.2d 553, cer¬ 
tiorari denied 56 S.Ct. 155, 296 U. 

S. 632, ISO LEd. 449. 

18. U.S.—Wellston Hills Syndicate 
Fund V. C. I. R., C.C.A., 101 F.2d 
924. 

Statutory definition applicable to en¬ 
tire revenue act 

The definition in Internal Revenue 
Code, 26 U.S.C.A. § 3797, of the term 
“corporation” as being inclusive of 
an association, applies to the entire 
revenue act —Sherman v. C. I. R., C. 
C.A., 14S P.2d 219. 


Nature of income tax on associa¬ 
tions 

General income taxes laid by Rev¬ 
enue Acts of 1917 and subsequent 
years on corporations and thus on 
associations covered both taxes 
which in their nature were excise 
taxes on business and as such could 
have been laid prior to Sixteenth 
Amendment to federal Constitution, 
and taxes on other income permitted 
by such amendment.—Morrissey v. 
C. I. R„ 56 S.Ct. 289, 296 U.S. 344, 
SO U.Ed. 263. 

19. U.S—Wellston Hills Syndicate 
Fund V. C. I, R., C.C.A., 101 F.2d 
924. 

20. U.S.—Wellston Hills Syndicate 
Fund V. C. I. R., supra. 

21. U.S.—C. I. R. V. Brouillard, C.C. 
A., 70 F.2d 154, certiorari denied 
Helvering v. Pryor & Lockhart 
Development Co., 55 S.Ct. 85, 293 
U.S. 574, '79 L.Ed. 672. 

22 . U.S.—Cleveland Trust Co. v. C. 
I. R., C.C.A., 115 P.2d 481, cer¬ 
tiorari denied Helvering v. Cleve¬ 
land Trust Co., 61 S.Ct. 809, 312 
U.S. 704, 85 L.Ed. 1137. 

23. U.S.—Cleveland Trust Co. v. C. 
L R., supra. 


24. U.S.—Cleveland Trust Co. v. C. 
I. R, supra—C. I. R. v. Brouillard, 
CCA., 70 P.2d T54, certiorari de¬ 
nied Helvering v. Pryor & Lock¬ 
hart Development Co., 55 S.Ct. 85, 
293 U.S. 574, '79 L.Ed. 672. 

25. U.S.—A. A. Lewis & Co. v. C. I. 

R. , 57 S.Ct. 799, '301 U.S. 385, 81 
L.Ed. 1174, conformed to, C.C.A., 
•0. I. R. V. A. A. Lewis & Co., 91 
F.2d 1009—Morrissey v. C. I. R-, 
56 S.Ct. 289, 296 U.S. ‘344, 80 L.Ed. 
263—U. S V. Davidson, C.C. A. 
Mich., 115 F.2d 799—McKean v. 
Scofield, C.C-A.Tex., 108 F.2d 764— 
Thrash Lease Trust v. C. I. R., C. 
C.A., 99 F.2d 925, certiorari denied 
59 S.Ct. 643. 306 U.S. 654, 83 L.Ed. 
1052—Kilgallon v. C. I R., C C.A., 
96 P.2d 337, certiorari denied 59 

S. Ct. i83, '305 U.S. 622, 83 L.Ed. 397 

—Brooklyn Trust Co. v. C. I. R., 
C.C.A., 80 F.2d 865, certiorari de¬ 
nied 56 S.Ct. 680, 298 U.S. 6'59, 80 
L.Ed. 1884—Jackson v. U- S., D.C. 
Cal., 25 F.Supp. 61'3, affirmed, C.C. 
A., 110 P.2d 574—Continental 

Bank <fe Trust Co. of New York v. 
U. S, D.aN.Y., 19 F.Supp. 15. 

26. U.S.—Morrissey v. C. I. R., 56 S. 
Ct. 289, 29'6 U.S. 344, 80 L.Ed. 263 
—Fletcher v. Clark, C.O.A.Wyo., 
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under terms whicli give to the arrangement a re¬ 
semblance to corporate organization.^^ It embrac¬ 
es associations as they may exist at common law, 
and does not require organization under a statute or 
with statutory privileges, nor is it limited to joint- 
stock companies.29 

While the use of corporate forms may furnish 


persuasive evidence of the existence of an associ¬ 
ation,^0 the absence of corporate forms, or of the 
usual terminology of corporations, cannot be re¬ 
garded as decisive.2^ The characteristics of an as¬ 
sociation within the statute are continuity, central¬ 
ized control, and limitation of liability,as well as 
transferability of interests but the absence of 


150 ^.2(1 -239, certiorari denied 66 
S.Ct. 144, rehearing- denied 66 S. 
Ct. 174—U. S- V. Davidson, C.C.A. 
Mich., 115 R2d 799—tVellston 
Hills Syndicate Fund v. C. I. R., 
C.C.A., 101 F.2d 924—Thrash Lease 
Trust V. C. I. R., G.C.A., 99 F.2d 
925, certiorari denied 59 S.Ct. 643, 
306 U.S. 654, S3 L.Ed. 1052—Kil- 
gallon V. C. I. R., C.C.A., 96 F,2d 
337, certiorari denied 59 S.Ct. S3, 
'305 U.S. 622, 83 L.Ed. 397—Pelton 
V. C. I. R., C.C.A., 82 F.2d 473— 
Brooklyn Trust Co. v. C. I. R., C. 

C. A., SO F 2d 865, certiorari denied 
56 S.Ct. 680, 298 U.S. 659, SO L.Ed. 
1384—C. I. R. V. Morriss Realty 
Co. Trust No. 2, C C.A., 68 F.2d 
648, followed in C. I. R. v. Morriss 
Realty Trust, 75 F 2d 1009 —C. 1. 

R. V. Atherton, C.C.A., 50 F.2d 740 
—Stroburg v. Scofield, D C.Tex., 
58 F-Supp. 270—Pennsylvania Co. 
for Insurances on Lives and 
Granting- Annuities v. U. S., D.C. 
Pa., 48 F Supp. 972, affirmed, C.C. 
A., 146 F.2d 392—Jackson v. U. S., 

D. C Cal., 25 F.Supp. 613, affirmed, 
C.C.A., 110 F.2d 574—Continental 
Bank & Trust Co. of New York v. 
U. S., D.CN.Y., 19 F.Supp 15. 
Pilot association wMch. did no 

business except as agent of its in¬ 
dividual members, and which owned 
no property and had no income as 
an entity, was not required to pay 
income taxes as an association; and 
if such association filed by mistake 
an income tax return estoppel did 
not result therefrom, and it was im¬ 
material what deduction association 
attempted to take from income re¬ 
ported.—Mobile Bar Pilots Ass’n v. 
C. I. R., C.C.A.Ala., 97 P.2d 695. 

27. U.S.—Morrissey v. C. I. R., '56 

S. Ct. 289, 296 U.S. 344, i80 L.Ed. 
263—C. I. R. V. Gibbs-Preyer 
Trusts Nos. 1 and 2, C.C.A., 117 F. 
2d 61-9—Wellston Hills Syndicate 
Fund V. C. I. R., C.C.A., 101 F.2d 
924—Pelton v. C. I. R., C.C.A., 8.2 
F.2d 473—C. I. R. v. Morriss Real¬ 
ty Co. Trust No. 2, C.C.A., 68 F 2d 
648, followed in C. I. R. v. Morriss 
Realty Trust, 75 F.2d 1009. 

R'&semblauce ratlier than identity 
controlling 

The inclusion of associations with j 
corporations for tax purposes im¬ 
plies resemblance and not identity.— 
Titus V. U. S.. C.C.A.Okl., 150 F.2d 
608, certiorari denied 66 S.Ct. 230. 

28. U.S.—Morrissey v. C. I. R., 56 
S.Ct. 289, 296 U.S. 344, 80 L.Ed. 


26'3—C. I. R. V. Gibbs-Preyer 
Trusts Nos. 1 and 2, C.C.A., 117 P. 
2d 619. 

Under former statute 

(1) Under Income Tax Act of 191'3 
providing that the normal tax 
should be levied on net income of 
"every corporation, joint-stock com¬ 
pany or association, and every in¬ 
surance company, organized in the 
United States, no matter how cre¬ 
ated or organized, not including 
partnerships,” there could be an "as¬ 
sociation” within the statute not 
organized under some law, and a 
certain agreement between stock¬ 
holders of street railway companies 
by which the legal title to the stock 
was vested in trustees created a tax¬ 
able "association.”—Chicago Title & 
Trust Co. V. Smietanka. D.C.Ill., 275 
P. 60—33 C.J. p 298 notes 11, 12. 

(2) But neither by themselves nor 
together with the beneficiaries were 
certain trustees of a fund held to be 
a joint stock corporation or associa¬ 
tion within the meaning of the stat¬ 
ute.—Crocker v. Malley, Mass., 39 
S.Ct. 270, 249 U.S. 223, 63 L.Ed. 573, 
2 A.L.R. 1601. 

29. U.S.—Morrissey v. C. I. R., 56 
S Ct. 289, 296 U.S. 344, SO L.Ed. 
263. 

30. U.S.—^ISIorrissey v. C. I. R., su¬ 
pra—Pennsylvania Co. for Insur¬ 
ances on Lives and Granting An¬ 
nuities V. U. S., C.C.A.Pa., 1’38 P. 
2d 869, certiorari denied 64 S.Ct. 
787, two cases, 321 U.S. 788, 88 L. 
Ed. 1079—Keatmg-Snyder Trust v. 

O. I. R., C.CA.Tex., 126 P.2d -860— 
U. S. V. Davidson, C.C.A.Mich., 115 

P. 2d 799—Monrovia Oil Co. v. C. 
I. R., C.C.A., 83 F.2d 417. 

31. U.S.—Morrissey v. C. I. R., 56 
S.Ct. 289, 296 U.S. 344, 80 L.Ed. 
263—Pennsylvania Co. for Insur¬ 
ances on Lives and Granting An¬ 
nuities V. U. S., C.C.A.Pa., 138 P.2d 
869, certiorari denied 64 S.Ct. 787, 
two cases, 321 U.S. 788, 88 L.Ed. 
1079—Keating-Snyder Trust v. C. 
I. R., C.C.A.Tex., 126 F.2d '860— 
U. S. V. Davidson, C.CA.Mich., US 
P,2d 799—Monrovia Oil Co. v. C. I. 
R., C.C.A., 83 F.2d 417. 

32. U.S.—^A. A. Lewis & Co. v. C. I. 
R., >57 S Ct. 799, 301 U.S. '385, 81 L. 
Ed. 1174, conformed to O. I. R. v. 
A. A. Lewis & Go., aC.A., 91 P.2d 
1009—Morrissey v. C. I. R., 56 S. 
Ct. 289, 296 U.S, -344, 80 L.Ed. 263 
—Fletcher v. Clark, C.C.A.Wyo., 
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150 F.2d 239, certiorari denied 66 
S.Ct. 144, rehearing denied 66 S. 
Ct. 174—C. I. R. V. City Nat. Bank 
& Trust Co., C.C.A, 142 F.5d 771, 
certiorari denied City Nat. Bank 
& Trust Co. V. C. I. R., 65 S.Ct. 
118, 323 U.S. 764, 89 L.Ed, 612, 
rehearing denied 65 S.Ct. 187, 323 
U.S. 816, 89 L.Ed. 649—Pennsyl¬ 
vania Co. for Insurances on Lives 
and Granting Annuities v. U. S., 
C.C A.Pa., 138 P.2d 869, certiorari 
denied 64 S.Ct. 787, two cases, 321 
U.S. 788, 88 L.Ed. 1079—C. I. R. v. 
G’bbs-Preyer Trusts Nos. 1 and 2, 
C.C.A., 117 P.2d 619—Marshairs 

Heirs v. C. I. R., C C.A., 111 F.2d 
9'35, certiorari denied Marshall 
Heirs v. C. L R., 61 S.Ct. 13, 311 

U. S. 658, 85 L.Ed. 422—C. I. R. v. 
Pwector & Davidson, C.C.A.Tex., Ill 
F.2d '332, certiorari denied Hel¬ 
vering V. Rector & Davidson, 61 
S.Ct 33, 311 U.S. 672, 85 L.Ed. 432 
—^Wellston Hills Syndicate Fund 

V. C. I. R., C.C.A., 101 F.2d 924— 
Wholesale Adjustment Co. v. C. L 
R., aC.A., 88 F.,2d 156—Pelton v. 
C. I. R., CC.A., 82 P.2d 473—Jack- 
son V. U. S, D.C.Cal., 25 F.Supp. 
613, affirmed, CC.A., 110 P.2d 574. 

D.C.—Series "A” Trust v. Helvering, 
126 P.2d 5'30, 75 U.S.App.D.C. 267, 
certiorari denied 63 S Ct 45, 317 

U. S. 649, 87 L.Ed. 522—Second 

Carey Trust v. Helvering, 126 P. 
2d 526, 75 U S.App.D C. 263, cer¬ 
tiorari denied 63 S.Ct 34, 317 U.S. 
642, 87 L Ed. '517, and followed in 
Hare Trust v. Helvering, 126 F.2d 
'530, 75 U S.App.D.C. .267, certiorari 
denied 63 S.Ct 35, 317 U.S. 64‘3, 87 
L.Ed. 518—Bert v. Helvering, 92 
F.2d 491, 67 App.D.C. 340. 

33. U.S.—^A. A. .Lewis & Co. v. C. I. 

R, *57 S.Ct 799, '301 U.S. 385, 81 
L.Ed. 1174, conformed to, C. I. R. 

V. A. A. Lewis & Co., C.C.A., 91 P. 
2d 1009—Morrissey v. C. I. R., 56 

S. Ct 289, 296 U.S. 344, SO L.Ed. 
263—Fletcher v. Clark, C.C.A 
Wyo., 150 F.2d 23'9, certiorari de¬ 
nied 65 S.Ct. 144, rehearing de¬ 
nied -66 S.Ct 174—Pennsylvania 
Co. for Insurances on Lives and 
Granting Annuities v. U. S,, C.C.A. 
Pa., 138 F.2d 869, certiorari denied 
64 S.Ct 787, two cases, 321 U.S. 
788, '88 L.Ed. 1079—C. I. R. v. 
Gibbs-Preyer Trusts Nos. 1 and 2, 
C.C.A, 117 F.2d 619—a 1. R. v. 
Rector & Davidson, C.C.ATex., Ill 
P..2d 332, certiorari denied Helver¬ 
ing V. Rector & Davidson, 61 S.Ct 
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one or more of these characteristics does not de¬ 
termine that a particular enterprise is not an as- 

sociation,24 

The test of an association is not to be found in 
the mere formal evidence of interests or in a par¬ 
ticular method of transfer,nor is limitation of lia- 
bilityS® or absolute immunity from personal liabil- 
ity37 an indispensable requisite of an association. 
In determining" whether an enterprise is an associ¬ 
ation taxable as a corporation its purpose, actual 
operation, and form of organization must be care¬ 
fully examined.38 The agreement of the parties 
must be examined to ascertain the purpose of the 
operations,but provisions in the contract by 
which the relationship was created do not control 
the status of the enterprise,and the fact that un¬ 
der state law the organization was not a legal enti- 
ty4l or might constitute a tenancy in common^^ is 
not controlling. Each case must be determined on 


its own facts,and any doubt as to whether a par¬ 
ticular type of association should be included as a 
separate unit of taxation should be resolved in fa¬ 
vor of the taxpayer.^4 The character of the activ¬ 
ity at the time the tax liability is asserted to arise 
controls.^5 

Association resemhling both partnership and cor¬ 
poration. In cases involving the question of wheth¬ 
er an association is for tax purposes a corporation 
or a partnership, where the entity does not conform 
entirely to the definition of either, the test applied 
is which of the two it more closely resembles.^® 
The terms of the instrument rather than what the 
parties may have thought or done under it are con¬ 
trolling,^'^ and it is immaterial whether such or¬ 
ganization would be declared to be a partnership 
for many purposes generally under state law^S or 
under the common law as ponstrued by federal 
courts.^^ When associates so organize themselves 


3-3, ‘311 U.S. 6*72, 85 L.Ed. 432— 
Wellston Hills Syndicate Fund v. 
O. L C.C.A., 101 F.2d 924— 
Jackson v. U. S., D.C.CaL, 25 F. 
Supp. 613, affirmed, C.C.A., 110 F. 
2d 574. 

D.C.—Second Carey Trust v. Helver¬ 
ing, 126 F.2d 526, 75 U.S.App.D.O. 
263, certiorari denied 63 S.Ct. 34, 
317 XJ.S. 642, 87 L.Ed. 517, and 
followed in Hare Trust v. Helver¬ 
ing, 126 F.2d 530, 75 U.S.App.D.C. 
267, certiorari denied 63 S.Ct. '35, 
'317 U.S. -ei'S, 87 L.Ed. 518—Bert v. 
Helvering, 92 F.2d 491, 67 App.D.C. 
340. 

34. U.S.—^Pennsylvania Co, for In¬ 
surances on Lives and Granting 
Annuities v. U. S., C.C.A.Pa., 138 
F.,2d 869, certiorari denied 64 S.Ct. 
7iS7, two cases, 321 U.S. 788, 88 L. 
Ed. 1079. 

35. U.S.—Morrissey v. O. I. R., 56 
S.Ct. 289, 296 U.S. 344, 80 L.Ed. 
263—^Nashville Trust Co. v. Cot- 
ros, C.C.A.Tenn., 120 F.2d 157, 
amended on other grounds 122 F. 
2d '326, certiorari denied Cotros v. 
Nashville Trust Co., 62 S.Ct. 181, 
314 U.S. 680, 86 L.Ed. 544—Mon¬ 
rovia Oil Co. V. C. I. R., C.C.A., '83 
F.2d 41*7. 

SB. U.S.—Fletcher v. Clark, C.C.A. 
Wyo., 150 F.2d 239, certiorari de¬ 
nied 66 S.Ct. 144, rehearing denied 
6-6 S.Ct. 174—Helm & Smith Syn¬ 
dicate V. C. I. R., C.C.A., 136 F.2d 
440. 

X).C.—Bert v. Helvering, 92 F.2d 491, 
67 Ajpp.D.C. 340. 

37. U.S.—Poplar Bluff Printing Co. 
V. C. I. R., C.CA., 149 F.2d 1016. 

38. U.S.—Jackson v. U. S., D.C.Cal., 

25 F.Supp. 613, affirmed, C.C.A., j 
no F.2d 574. I 


39. U.S.—Jackson v. U. S., supra. 

40. U.S.—C. I. R. V. Fortney Oil Co., 
County Farm Lease, C.C.A., 125 F. 
2d 995. 

41. U.S.—-C. I. R. V. Fortney Oil Co., 
County Farm Lease, supra. 

42. U.S.—C. I. R. V. Fortney Oil Co., 
County Farm Lease, supra—^Nash¬ 
ville Trust Co. V. Cotros, C.C.A. 
Tenn., 120 F.2d 157, amended on 
other grounds 122 F.2d ‘326, cer¬ 
tiorari denied Cotros v. Nashville 
Trust Co., 62 S.Ct. 181, 314 U.S. 
680, 86 L.Ed. 544. 

43. U.S.—Fletcher v. Clark, C.C.A. 
Wyo., 150 F.2d 239, certiorari de¬ 
nied 66 S.Ct. 144, rehearing denied 
66 S.Ct. 174—C. I. R. V. Horseshoe 
Lease Syndicate, C C.A.Tex., 110 F. 
2d 748, certiorari denied Helvering 
V. Horseshoe Lease Syndicate, 61 
S.Ct. 24—^Thrash Lease Trust v. C. 
I. R, C.C.A., 99 F.2d 925, certiorari 
denied 59 S.Ct 643, 306 U.S. 654, 83 
L.Ed. 10*52. 

Organizations held associations 
U.S.—C. 1. R. V. Fortney Oil Co., 
County Farm Lease, O.C.A., 125 

F.2d 995—^Wholesalers Adjustment 
Co. V. C. I. R., C.C.A., 88 F.2d 156 
—C. I. R. V. Gerard, C.C.A., 75 F. 
2d 542, rehearing denied 78 F.2d 
485. 

44. U.S.—Coleman-Gilbert Associ¬ 
ates V. C. I. R., C.C.A., 76 F.2d 191, 
reversed on other grounds 56 S.Ct. 
285, 296 U.S. 369, 30 L.Ed. 278— 
Stroburg v. Scofield, D.C.Tex., 58 
F.Supp. 270. 

45- U.S.—Nashville Trust Co. v. 
Cotros, C.C.A.Tenn., 120 F.,2d 157, 
amended on other grounds 122 F. 
2d 326, certiorari denied Cotros v. 
Nashville Trust Co., 62 S.Ct 181, 
314 U.S. 680, 86 L.Ed. 644. 
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46. U.S.—^Del Mar Addition v. C. I. 
R., C.C.A.Tex., 113 F.2d 410—C. I. 

R. V. Rector & Davidson, C.C.A. 
Tex., Ill F.2d 332, certiorari de¬ 
nied Helvering v. Rector & David¬ 
son, 61 S.Ct '33, 311 U.S. 672, 85 
L.Ed. 432—C. I. R. v. Kelley, C.C. 
A., 74 P.2d ‘71—C. I. R. v. Brouil- 
lard, C.C.A., 70 F.2d 154, certiorari 
denied Helvering v. Pryor & Lock¬ 
hart Development Co., 55 S.Ct '85, 
293 U.S. 574, 79 L.Ed. 672. 

D.C.—Bert v. Helvering, *92 F..2d 491, 
67 App.D.C. 340. 

Joint adventures see infra § 403. 
Joint-stock associations see infra § 
402, 

Syndicates see infra subdivision b of 
this section. 

Held association 

Company organized to succeed 
partnership notwithstanding crea¬ 
tion of a temporary partnership for 
purpose of operating business until 
plan of organization for new compa¬ 
ny could be devised.—Vaughan Lum¬ 
ber Co. V. U. ,S., aaA.Tex, 103 F. 
2d 885. 

Held not association 
Private bank, organized under 
agreement called and intended as 
one of partnership.—Hoffman v. U. 
S., D.aill., 21 F.2d 241. 

47. U.S.—Wholesalers Adjustment 

Co, V, C. I. R., C.C.A., 88 F.2d 156. 

48. U.S.—^Poplar Bluff Printing Co. 
V. C. I. R., C.C.A., 149 P.2d 1016— 
Wholesalers Adjustment Co. v. C. 
I. R., C.C.A., 88 P.2d 156—C. I. R. 
V. Brouillard, C.C.A., 70 F.2d 154, 
certiorari denied Helvering v. Pry¬ 
or & Lockhart Development Co., 55 

S. Ct. 85, 293 U.S. 574, 79 L.Ed. 672. 

49. U.S.—^Wholesalers Adjustment 

Co. V. C. L R., C.C.A., 88 F.2d 156. 
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tliat no representative action may normally be taken 
except by elected ofBcials, the association has taken 
on qualities of a corporation, as distinguished from 
a copartnership.^® 

b. Syndicates 

A syndicate Is an association taxable as a corpora¬ 
tion where, as organized and operated, it resembles a 
corporation more nearly than it does a partnership, al¬ 
though a statute classes syndicates with partnerships. 

A syndicate may be an association, and hence a 
corporation, within the meaning of the statute pro¬ 
viding that the term “corporation” includes associ¬ 
ations, joint-stock companies, and insurance compa¬ 
nies.®^ Whether a syndicate is taxable as a corpo¬ 
ration under such statute depends on whether the 
syndicate, as organized and operated, resembles a 
corporation more nearly than it does a partnership, 
not being either exactly,and in determining the 
question the general rules stated supra subdivision 
a of this section are applicable,and the relation¬ 


ship must be ascertained by examining the agree 
ment of the parties.®^ The fact that another pro 
vision of the statute expressly mentions syndicates 
and pools, and classes them not as associations tax 
able as corporations but with partnerships in whicl 
each individual pays his own tax, must be consid 
ered.®® 

c. Trusts as Associations 

Although an ordinary trust is not an association tax 
able as a corporation, a trust created and maintained a 
a medium for the carrying on of a business enterprise am 
sharing its gains is so taxable. In determining wheth 
er a particular trust is taxable as a corporation, th 
test of doing business is paramount, and the purpose 
as determined from the trust instrument, and the forn 
of organization must be considered. 

An ordinary trust created by virtue of a deck 
ration by which designated property was conveyec 
to the trustee on specified trusts for the benefit o 
definitely named persons is not an association tax 
able as a corporation,®® but a trust created anc 


50. U.S.—Poplar Bluff Printing Co. 
V. C. 1. R., C.C.A., 149 F.2d 1016, 

51. U.S.—Smith V. C. I. R., C.C.A., 
142 F.2d iSl‘S, reversed on other 
grounds 65 S.Ct. 591, a24 U.S. 177, 
89 L.Ed. 830, rehearing denied 65 
S.Ct. 891, 324 U.S. 695, 89 L.Ed. 
1295. 

52. U.S.—C. I. R. V. Horseshoe 
Lease Syndicate, C.C.A.Tex., 110 F. 
2d 748, certiorari denied Helvering 
V. Horseshoe Lease Syndicate, 61 
S.Ct. 24, 311 U.S. 666, 85 L.Ed. 427. 

Syndicate held association taxable 
as corporation 

U.S.—Helm <& Smith Syndicate v. C. 
I. R., C.C.A., 136 F.2d -440—^Wells- 
ton Hills Syndicate Fund v. C. I. 
R., C.O.A., ,101 F.2d 924—Twin Bell 
Oil Syndicate v. Helvering, C.C.A., 
70 F,2d 402, reversed on other 
grounds ’55 S.Ct. 174, 29'3 U.S. 312, 
79 L.Ed. 383. 

D.C.—Bert v. Helvering, 92 F.2d 4'91, 
67 App.D.C. 340. 

Ssmdicate held not association tax¬ 
able as corporation 

U.S.—C- I. R. v. U. S. & Foreign Se¬ 
curities Corp., C.C.A., 148 F,2d 743 
—C. I. R. v. Rector & Davidson, C. 
C.A., 111 F.2d 332, certiorari de¬ 
nied Helvering v. Rector <& David¬ 
son, 61 S.Ct. 33, 311 U.S. 672, 85 L. 
Ed. 432—C. I. R. V. Horseshoe Lease 
Syndicate, C.C.A.Tex., 110 F.2d 748, 
certiorari denied Helvering v. 
Horseshoe Lease Syndicate, 61 S. 
Ct. 24, 311 U.S. 666, 85 L.Ed. 427— 
C. I. R. V. N. B. Whitcomb Coca- 
Cola Syndicate, C.C.A.Ga., 95 F.2d 
696, followed in C. I. R. v, IST. B. 
Whitcomb Money Syndicate, 95 P. 
2d 598. 

53. XJ.S.—C. X R. V. Horseshoe 
Lease Syndicate, C.C«A-Tex„ 110 F. 


2d 748, certiorari denied Helvering 
V. Horseshoe Lease Syndicate, 61 
S.Ct. 24. 311 U.S. 666, 85 L.Ed. 427. 

54 . u,s.—C. I. R. V. H. B. Whitcomb 
Coca-Cola Syndicate, C.C.A.Ga., 95 
F.2d 596, followed in C. I. R. v. N. 

B. Whitcomb Money Syndicate, 95 
F.2d 598. 

55. U.S.—C. I. R. V. N. B. Whit¬ 
comb Coca-Cola Syndicate, supra. 

56. U.S.—A. A Lewis & Co. v. C. I. 
R., 57 S.Ct. 799, 301 U.S. 385, 81 
L.Ed. 1174, conformed to C. 1. R. v. 
A. A. Lewis & Co., C.C.A., 91 F.2d 
1009—Crocker v. Malley, Mass., 39 
set. 270, 249 U.S. 223, 63 L.Ed. 
573, 2 A.L.R. 1601—C. I. R. v. City 
Nat. Bank & Trust Co., C.C.A, 142 
F.2d 771, certiorari denied City Nat. 
Bank & Trust Co. v. C. I. R., 65 S. 
Ct. 118, 323 U.S. 764, 89 L.Ed. 612, 
rehearing denied 65 S.Ct. 187, 323 
U.S. 816, 89 L.Ed. 649—Pennsyl¬ 
vania Co. for Insurances on Lives 
and Granting Annuities v. U. S., 

C. C.A.Pa., 138 F.2d 869, certiorari 
denied 64 S.Ct. 787, two cases, 321 
U.S. 788, 88 L.Ed. 1079—U. S. v. 
Davidson, C.C.A.Mich., 115 F.2d 799 
—McKean v. Scofield, C.C.A.Tex., 
108 F.2d 764. 

D.C.—Fidelity-Bankers Trust Co. v. 
Helvermg, 113 P.2d 14, 72 App.D.C. 
1, certiorari denied 60 S.Ct. 1102, 
310 U.S. 649, 84 L.Ed. 1416. 

Estates and trusts as liable under in¬ 
come tax laws generally see infra 
§§ 418-434. • 

Trusts held not association taxable 
as corporation 

(1) Fixed investment trust.— 
Pennsylvania Co. for Insurances on 
Lives and Granting Annuities v. U. 
S., C.C.A.Pa., 146 F.2d 392. 

(2) Land trust established as a 

589 


means of financing the purchase o 
real estate.—Cleveland Trust Co. v 
C. I. R., CC.A., 115 P.2d 481, certio 
rari denied Helvermg v. Clevelan( 
Trust Co., 61 S.Ct 809, 312 U.S. 704 
85 L.Ed. 1137. 

(3) Liquidating trust.—Helm 6 
Smith Syndicate v. C. I. R., C.C.A. 
136 P.2d 440—^Helvering v. Wash 
burn, C.C.A., 99 F.2d 478—C. I. R. v 
Morriss Realty Co. Trust No. 2, C 

C. A., 68 P.2d 648, followed in C. I 
R. V. Morriss Realty Trust, 75 F.2c 
1009—C. I. R. V. Atherton, C.C.A., 5{ 
P.2d 740—Paine v. U. S., D.C.Mass. 
32 P.Supp. 672. 

(4) Realty trust.—Fisk v. U. S. 

D. C Mass., 60 P.2d 665. 

(5) Trust created to distribute es 
tate under which beneficiaries re 
ceived distributive portion merely as 
donation.—C. I. R. v. Guitar Trus 
Estate, C.C.ATex., 72 F.2d 544—Blai 
V. Wilson Syndicate Trust, C.C.A, 3 1 
P.2d 43. 

(6) Trust for collection and dis 
tribution of income from specifi 
property to designated beneficiaries 
—C. I. R. V. Gibbs-Preyer Trust 
Nos. 1 and 2, C.C.A, 117 F.2d 619- 
State Nat, Bank of El Paso, Tex. \ 

U. S., D.C.Tex., 55 P.Supp. 457~Sear 

V. Hassett, D.C.Mass., 45 F.Supp. 77i 

(7) Trust for subdivision and sal 
of realty.—^A. A. Lewis &. Co. v. C. 
R., 57 S Ct. 799, 301 U.S. 385, 81 L.E( 
1174, conformed to, C.C.A., C. I. R. 
A. A. Lewis & Co., 91 P.2d 1009- 
Pacific Nat. Co. V. Welch, C.C.A.Cal 
91 F.2d 590, affirmed 58 S.Ct. 857, SO 
U.S. 191, 82 L.Ed. 1282. 

(8) Other trusts.—C. I. R. ^ 
Chase Nat. Bank of City of Ne 
York, C.C.A, 122 P.2d 540, 144 A1 
R. 1043—Myers v. C. I. B., C.C.A, S 
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maintained as a medium for the carrying on of a 
business enterprise and sharing its gains is taxable 
as an association or corporation, since the trust 
method permits continuity, centralized management, 
and limited liability, and facilitates transfer of ben¬ 


eficial interests and introduction of large numbers 
of participants.^*^ Whether a trust is an associa¬ 
tion taxable as a corporation must in the last analy¬ 
sis be determined by the facts peculiar to the case 
under consideration.^^ 


F.2d 86--C. I. R. V. Kelley, C.C.A., 
74 F.2d 71—C. I. R. v. Brouillaid, C. 
C.A., 70 F.2d 154, certiorari denied 
Helvering- v. Pryor & Lockhart De¬ 
velopment Co., 55 S.Ct. S5, 293 U.S. 
574, 79 L.Ed. 672—Tyson v. C. I. R., 
C.C.A., 54 P.2d 29—Stroburg- v. Sco¬ 
field, D.C.Tex., 58 P.Supp. 270—Page 
v. McLaughlin, D.C.Pa., 7 F.Supp. 75. 

57. U.S.—Morrissey v. C. I. R., 56 

S.Ct 289, 296 U.S. 344. SO L Ed. 
253—Helvermg v. Combs, 56 S.Ct. 
287, 296 U.S. 365. 80 L.Ed. 275— 
Helvering v. Coleman-Gilbert Asso¬ 
ciates, 56 S.Ct. 285, 296 U.S. 369, 
80 L.Ed. 278—Titus v. U. S., C.C. 
A.Okl., 150 F.2d 508, certiorari 
denied 66 S.Ct. 230—Fletcher v. 
Clark, C.C.A.Wyo.. 150 P.2d 239, 
certiorari denied 66 S Ct. 144, re¬ 
hearing denied 66 S.Ct. 174—C. 1. 
R. V. Security-First Nat. Bank of 
Los Angeles, C.C.A., 148 P.2d 937 
—C. I, R. V. U. S. & Foreign Secur¬ 
ities Corp.. C.C.A., 148 F.2d 743— 
Pennsylvania Co. for Insurances on 
Lives and Granting Annuities v. 
U. S., C.CA.Pa., 146 F.2d 392—Na¬ 
tional Metropolitan Bank v. C. I. 

R. , C.C.A,, 145 F.2d 649—Adkins 
Properties v. C. I. R., C.C A.Tex, 
143 P.2d 380—C. I. R. v. City Nat. 
Bank & Trust Co., C.C.A,, 142 F-2d 
771, certiorari denied City Nat. 
Bank & Trust Co. v. C. I. R., 65 

S. Ct. 118, 323 U.S. 764, 89 L.Ed. 
612, rehearing denied 65 S.Ct. 187, 
323 U.S. 816, 89 L.Ed. 649—U. S. v. 
Hill, C.C,A.Kan., 142 P.2d 622— 
Pennsylvania Co. for Insurances 
on Lives and Granting Annuities 
v. U. S., C.C.A.Pa., 138 F.2d 869, 
certiorari denied 64 S.Ct. 787, two 
cases, 321 U.S. 788, 88 L.Ed. 1079 
—Lombard Trustees v. C. I. R-, C. ! 
C.A., 136 P.2d 22—Keatmg-Snyder 
Trust V. C. I. R., C.C.A.Tex., 126 
P.2d 860—C. 1. R. V. Nebo Oil Co. 
Trust, C.C.A., 126 P.2d 148, certio¬ 
rari denied Nebo Oil Co. v. Hel¬ 
vering, 63 S.Ct. 27, 317 U.S. 636, 
87 L.Ed. 512—C. I. R. v. North 
American Bond Trust, C.C.A., 122 
P.2d 545, certiorari denied North 
American Bond Trust v. C. I. R., 
62 S Ct. 479, 314 U.S. 701, 86 L.Ed. 
560—Del Mar Addition v. C. I. R„ 
C.C.A.Tex.. 113 F.2d 410—Sears v. 
Hassett, C.C.A.Mass., Ill P.2d 961 
—Marshall's Heirs v. C. I. R., C.C. 
A., Ill F.2d 935, certiorari de¬ 
nied Marshall BEeirs v. C. I. R., 61 
set. 13, 3fl U.S. 658, 85 L.Ed. 422 
—Hamilton Depositors Corporation 
V. Nicholas, C.C.A.C 0 I 0 ., Ill P,2d 
385—Ross Lewis Trust v. C. I. 


R. , C.C.A., 110 F.2d 937—U. S. v. 
Trust No- B. I. 35, Bank of Ameri¬ 
ca Nat. Trust & Savings Ass’n, C. 
C.A.Cal, 107 F.2d 22—Title Insur¬ 
ance & Trust Co. V. C. I. R, C.C.A., 
100 F.2d 482—Thrash Lease Trust 
V. C. I. R., C.C.A., 99 F.2d 925, cer¬ 
tiorari denied 59 S.Ct. 643, 306 U. 

S. 654, 83 L.Ed. 1052—Kilgallon v. 
C. I. R., C.C.A.. 96 F.2d 337, cer¬ 
tiorari denied 59 S.Ct. S3, 305 U.S. 
622, 83 L.Ed. 397—Solomon v. C. 
I. R., C.C.A., 89 F.2d 569, certiorari 
denied Solomon v. Helvering, 58 
S.Ct. 28, 302 U.S. 692, 82 L.Ed. 534 
—Monrovia Oil Co. v. C. I. R., 
CC.A., 83 P.2d 417—Pelton v. C. 

1. R., C.C.A., 82 F.2d 473—C. I. 

R. V. Vandegrift Realty & In¬ 
vestment Co.. C.C.A., 82 P.2d 387— 
Brooklyn Trust Co. v. C. L R., C.C. 
A., SO F.2d 865, certiorari denied 56 

S. Ct. 680, 298 U.S. 659, SO L.Ed. 
1384—Smith v. C. I. R., C.C.A., 69 
P.2d 911, certiorari denied 55 S.Ct. 
73, 293 U.S. 561. 79 L Ed. 662—C I. 

R. v. Morriss Realty Co. Trust No. 

2, C.C.A., 68 P.2d 648, followed in 
C. 1. R. V. Morriss Realty Trust, 
75 F.2d 1009—Tyson v. C. I. R., C. 

C. A., 68 F.2d 584, certiorari denied 
54 S.Ct 865, 292 US. 657, 78 L.Ed. 
1505—Gray v. Hopkins, C.C.A.Tex., 
68 P.2d 561, certiorari denied 54 

S. Ct 776, 292 U.S. 643, 78 L Ed. 
1495—Willis v. C. 1. R., C.C.A., 58 
F.2d 121—Trust No. 5833, Security- 
First Nat Bank v. Welch, D.C.CaL, 
50 F.2d 613, affirmed, C.C.A., 54 P. 
2d 323, certiorari denied 52 S.Ct 
496, 286 U.S. 544, 76 L.Ed. 1281— 
Rice V. C. I. R., C.C.A., 47 P.2d 99 
—Sears, Roebuck & Co. Employees’ 
Savings & Profit Sharing Pension 
Fund V. C. I. R., C.C.A., 45 F.2d 506 
—^Little Pour Oil & Gas Co. v. 
Lewellyn, D.C.Pa., 29 F.2d 137, af¬ 
firmed, C.C.A., 35 P.2d 149, certio¬ 
rari denied 50 S.Ct 162, 280 U.S. 
613, 74 L.Ed. 655—^Jackson v. U. S., 

D. C.CaL, 25 F.Supp. 613, affirmed, 
C.C.A., 110 F.2d 574—Continental 
Bank & Trust Co. of New York v. 
U. S.. D.C.N.Y., 19 P.Supp. 15. 

D.C.—Series “A” Trust v. Helvering, 
126 P.2d 530, 75 U.S App.D.C. 267, 
certiorari denied 63 S.Ct. 45, 317 
‘U.S. 649, 87 L.Ed. 522—Second Car¬ 
ey Trust Co. V. Helvering, 126 F. 
2d 526, 75 U.S.App.D.C. 263, certio¬ 
rari denied 63 S.Ct 34, 317 U.S. 

642, 87 L.Ed. 517, and followed in 
Hare Trust v. Helvering, 126 P.2d 
530, 75 U.S.App.D.C. 267, certio¬ 
rari denied 63 S.Ct. 35, 317 U.S. 

643, 87 L.Ed, 518—Bert v. Helver¬ 
ing, 92 F.2d 491, 67 App.D.C. 340. 

590 


CJift in. trust 

Even if transaction whereby trust 
was created was a gift in trust from 
parents to their children, such fact 
was immaterial in determining 
whether the trust was an association 
taxable as a corporation.—Porter v. 
C. I. R., C.C.A., 130 F.2d 276. 
Retroactive statute held inapplicable 
Business trust was held taxable as 
association for 1924 and subsequent 
years, as against contention that re¬ 
troactive provisions of Rev. Act 1928 
§ 704 (a) a.pplied, 'where it did not 
appear that, as required by act, trust 
would be taxable as such under de¬ 
partmental regulations or rulings ex¬ 
isting at time of return for 1924.— 
Morrissey v. C. L R., 56 S.Ct. 289, 296 
U.S. 344, 80 L.Ed. 263. 

58. U.S.—Titus V. U. S., C.C.A Okl.. 
150 P.2d 508, certiorari denied 66 
S.Ct. 230—Keating-Snyder Trust v. 

! C. I. R., C.C.A Tex., 126 F.2d 860 
—C. I. R. V. Gibbs-Preyer Trusts 
Nos. 1 and 2, C.C.A., 117 F.2d 619 
—Myers v, C. I. R., C.C.A., 89 P.2d 
86—C. 1. R. V. Kelley, C.C.A., 74 
F.2d 71—C. I. R. V. Duckwitz, C. 
C.A., 68 P.2d 629. 

Particular trusts held associations 
taxable as corporations 

(1) Clinic organized and operated 
for profit under agreement between 
physicians, who were made trustees. 
—Pelton V. C. I. R., C.C.A., 82 F.2d 
473. 

(2) Employees' savings and prof¬ 
it-sharing pension fund, contributed 
to by both employer and employees. 
—Sears, Roebuck & Co. Employees' 
Savings & Profit-Sharing Pension 
Fund V. C. I. R., C.C.A., 45 F.2d 506. 

(3) Express trust organized un¬ 
der Oklahoma laws managed by trus¬ 
tees who as individuals transferred 
property rights to trust and as trus¬ 
tees retained beneficial interest in all 
unsold nonassessable certificates of 
beneficial interest.—Series "A” Trust 
v. Helvering, 126 F.2d 530, 75 U.S. 
App.D.C. 267, certiorari denied 63 S. 
Ct. 45, 317 U.S- 649, 87 L.Ed. 522— 
Second Carey Trust Co. v. Helvering, 
126 F.2d 526, 75 U.S.App.D.C. 263, 
certiorari denied 63 S.Ct, 34, 317 U.S. 
642, 87 L.Ed. 517, and followed in 
Hare Trust v. Helvering, 126 F.2d 
530, 75 U.S.App.D.C. 267, certiorari 
denied 63 S.Ct. 35, 317 U.S. 643, 87 L. 
Ed. 518. 

(4) Investment trust.—C. I. R. v. 
City Nat. Bank & Trust Co., C.C.A., 
142 P.2d 771, certiorari denied City 
Nat. Bank & Trust Co. v. C. I. R., 65 
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The test of doing business is paramount in de- as an association.^^ Alere size is not important 

termining whether a trust is subject to income tax a few persons, as well as many, may form an as- 


S.Ct 118, 323 U.S. 764, S9 L.Ed. 612, 
rehearing denied 65 S.Ct 1S7. 323 U. 
S. SI 6. 89 L.Ed. 649—C. I. R. v. 
Xorth American Bond Trust, C C.A., 
122 F.2d 545, certiorari denied Xorth 
American Bond Trust v. C. I. R., 62 
S.Ct. 479, 314 U.S. 701, 86 L.Ed. 560— 
Hamilton Depositors Corporation v. 
Nicholas, C.C.A.C 0 I 0 ., Ill F.2d 385— 
Continental Bank & Trust Co. of New 
York V. U. S., D.C.N.Y., 19 F.Supp. 15. 

(5) Trust created to finance, drill, 
or operate oil wells.—^Helvering v. 
Combs, 56 S.Ct. 287, 296 U.S. 365, SO 
L.Ed. 275 —Adkins Properties v. C. 
I. R., aC.A.Tex., 143 F.2d 380— 
Thrash Lease Trust v. C. I. R., C.C. 
A., 99 F.2d 925, certiorari denied 59 
S.Ct. 643. 306 U.S. 654, 83 L.Ed. 1052 
—Monrovia Oil Co. v. C. I. R., C.C.A., 

53 F.2d 417—Little Four Oil & Gas 
Co. V. Lewellyn, C.G.A.Pa.. 35 F.2d 
149, certiorari denied 50 S.Ct. 162, 
280 U.S. 613, 74 L.Ed. 655. 

(6) Real estate trust.—U. S. v. 
Rayburn, C.C.A.Iowa, 91 F.2d 162— 
Swanson v. C. I, R-, C.C.A., 76 F.2d 
851, affirmed 56 S.Ct. 283, 296 U.S. 
362, 80 L.Ed. 273—Tyson v. C. I. R., 
C.C.A., 68 P.2d 584, certiorari denied 

54 S.Ct, 865, 292 U.S. 657, 78 L.Ed. 
1505. 

(7) Real estate subdivision trust 
engaged in business for profit.—C. I. 

R. V. Highlands Evanston-Lincoln- 
wood Subdivision, First Addition 
Trust No. 1546, Central Republic 
Trust Co., C.C.A., 88 P.2d 355, certio¬ 
rari denied Highlands Evanston-Lin- 
colnwood Subdivision v, C. I. R., 58 

S. Ct. 11, 302 U.S. 691, 82 L.Ed. 534— 
Sloan V. C. I. R., C.C.A., 63 F.2d 666 
—Merchants' Trust Co. v. Welch, C. 
C.A.Cal., 59 P.2d 630—Trust No. 5833, 
Security-First Nat. Bank v. Welch, 
C.C.A.CaL, 54 F.2d 323, certiorari de¬ 
nied 52 S.Ct. 496, 286 U.S. 544, 76 L. 
Ed. 1281, 

(8) Trust created by owners of 
leased property, authorizing trustee 
to manage the property, collect rents, 
repair and rebuild property, etc.— 
Sherman v. C. I. R., C.C.A., 146 F.2d 
219—Marshall’s Heirs v. C. I. R., C.C. 
A., Ill F.2d 935, certiorari denied 
Marshall Heirs v. C. I. R., 61 S.Ct. 
13, 311 U.S. 658, 85 L.Ed. 422—C. I. R. 
V. Vandegrift Realty & Investment 
Co., C.C.A., 82 F.2d 387. 

(9) Trust to purchase, improve, 
lease, and sell realty and pay income 
to beneficiaries.—Helvering v. Cole- 
man-Gilbert Associates, 56 S.Ct. 285, 
296 U.S. 369, 80 L.Ed. 278—Sears v. 
Hassett, C.C.A.Mass., Ill P.2d 961— 
Ross Lewis Trust v. C. I. R., C.C.A., 
no F.2d 937—Kilgallon v. C. I. R., C. 
C.A., 96 F,2d 387, certiorari denied 59 
S.Ct. S3, 305 U.S. 622, 83 L.Ed. 397— 
Solomon v. C. I. R., C.C.A., 89 F.2d 


569, certiorari denied Solomon v. Hel¬ 
vering, 58 S.Ct. 28, 302 U.S. 692, 82 
L.Ed. 534. 

(10) Other trusts. 

U.S.—Morrissey v. C. I. R., 56 S.Ct. 
289, 296 U.S. 344, 80 L.Ed. 263— 
C. I. R. V. Security-First Nat. Bank 
of Los Angeles, C.C.A., 148 F.2d 937 
—National Metropolitan Bank v. C. 
I. R., C.C.A., 145 F.2d 649—U. S. v. 
Hill, C.C.AKan., 142 P.2d 622— 
Jackson v. U. S., C.C.A.Cal. 110 P. 
2d 574—Brooklyn Trust Co. v. C. I. 

R. , C.C,A., 80 F.2d 865, certiorari 
denied 56 S.Ct. 680, 298 U.S. 659, 
80 L.Ed. 1384—Smith v. C. I. R.. C. 
C.A., 69 P.2d 911, certiorari denied 
55 S.Ct. 73, 293 U.S. 561, 79 L.Ed. 
662—Willis V. C. I. R., C.C.A., 58 
P.2d 121—Chicago Title & Trust 
Co. V. Smietanka, D.C.Ill., 275 P. 
60—Fletcher v. Clark, D.C.Wyo., 57 
F.Supp. 479, affirmed, C.C.A., 150 
P.2d 239, certiorari denied 66 S.Ct. 
144, rehearing denied 66 S.Ct. 174. 

D.C.—Fidelity-Bankers Trust Co. v. 
Helvering, 113 P.2d 14, 72 App.D. 
C. 1, certiorari denied 60 S.Ct. 1102, 

310 U.S. 649, 84 L.Ed. 1415. 

59. U.S.—C. 1. R. V. U. S. & Foreign 

Securities Corp., C.C.A., 148 F.2d 
743—Penns 3 dvania Co, for Insur¬ 
ances on Lives and Granting Annu¬ 
ities V. U. S., C.C.A.Pa., 146 F.2d 
392—Sherman v. C. I. R., C.C.A., 
146 P.2d 219—Porter v. C. I. R., C. 
C.A., 130 P.2d 276—Sears v. Has¬ 
sett, C.C.AMass., Ill P.2d 961— 
Marshall's Heirs v. C. I. R., C.C.A., 
Ill F.2d 935, certiorari denied Mar¬ 
shall Heirs v. C. I. R., 61 S.Ct. 13, 

311 U.S. 658, 85 L.Ed. 422—Mor¬ 
rissey v. C. I. R., C.C.A., 74 F.2d 
803, affirmed 56 S.Ct. 289, 296 U. 

S. 344, 80 L.Ed. 263—C. I. R. v. 
Kelley, C.C.A., 74 F.2d 71—Twin 
Bell Oil Syndicate v. Helvering, C. 

C. A., 70 P.2d 402, reversed on oth¬ 
er grounds 55 S.Ct. 174, 293 U.S. 
312, 79 L.Ed- 383—Trust No. 5833, 
Security-First Nat. Bank v. Welch, 

D. C.Cal., 50 F.2d 613, affirmed, C.C. 
A., 54 P.2d 323, certiorari denied 
52 S.Ct. 496, 286 U.S. 544, 76 L.Ed. 
1281—Little Four Oil & Gas Co. 
V. Lewellyn, C.C.A.Pa., 35 P.2d 149, 
certiorari denied 50 S.Ct. 162, 280 
U.S. 613, 74 L.Ed. 655—Hill v. U. 
S., D.C.Kan., 49 F.Supp. 158, re¬ 
versed on other grounds, C.C.A., 
142 F.2d 622, 

D.C.—Series “A” Trust v. Helvering, 
126 F.2d 530, 75 U.S.App.D.C. 267, 
certiorari denied 63 S.Ct. 45, 317 U. 
S. 649, 87 L.Ed. 522—Second Carey 
Trust Co. V. Helvering, 126 P.2d 
526, 75 U.S.App.D.C. 263, certiorari 
denied 63 S.Ct. 34, 317 U.S. 642, 87 
L.Ed. 517, and followed in Hare 
Trust V. Helvering, 126 P.2d 530, 
75 U.S.App.D.C. 267, certiorari de¬ 
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nied 63 S.Ct. 35, 317 U.S. 643, 87 L. 
Ed. 518. 

What constitutes ‘^business” or ‘*do- 
in^ business” 

(1) “Business” for purpose of tax¬ 
ing corporation carrying on a “busi¬ 
ness” for profit connotes a commer¬ 
cial or industrial establishment or 
enterprise, and means the activity, 
the energy, capacity, the opportuni¬ 
ties by which results are reached, 
the doing of the varied commercial 
acts and taking of the requisite steps 
from which conclusions and condi¬ 
tions result.—Cleveland Trust Co. v. 
C. I. R., C.C A, 115 F.2d 481, certio¬ 
rari denied Helvering v. Cleveland 
Trust Co., 61 S.Ct. 809, 312 U.S. 704, 
85 L.Ed. 1137. 

(2) The mere receipt of income 
from property and its distribution to 
cestuis que trust amounts to no more 
than receiving the ordinary fruits 
that arise from the ownership of 
property and does not constitute “do¬ 
ing business” for purpose of taxing 
a corporation.—C. I. R. v. Gibbs- 
Preyer Trusts Nos. 1 and 2, C.C.A., 
117 P.2d 619—Cleveland Trust Co. v. 

C. I. R., supra. 

(3) So a trust does not “engage 
in business” so as to be taxable as 
a corporation if its sole or principal 
object and activities are preserva¬ 
tion of specified property or liquida¬ 
tion of a trust estate or distribution 
of income derived from another 
source. 

US.—C. I. R. V. City Nat. Bank & 
Trust Co., C.C.A., 142 F 2d 771, cer¬ 
tiorari denied City Nat. Bank & 
Trust Co. V. C. I. R., 65 S.Ct. 118, 
323 U.S. 764, 89 L.Ed. 612, rehear¬ 
ing denied 65 S.Ct. 187, 323 U.S. 
816, 89 L.Ed. 649—Porter v. C. L 
R., C.C.A., 130 F.2d 276. 

D. C.—Fidelity-Bankers Trust Co. v. 
Helvering, 113 F.2d 14, 72 App.D.C. 
1, certiorari denied 60 S.Ct. 1102, 
310 U.S. 649, 84 L.Ed. 1415. 

(4) Other cases.—^Lombard Trus¬ 
tees V. C. L R., C.C.A., 136 F.2d 22— 
Porter v. C. I. R., C.C.A., 130 F.2d 
276—Kettleman Hills Royalty Syndi¬ 
cate No. 1 V. C. I. R., C.C.A., 116 P.2d 
382, certiorari denied 61 S.Ct. 1100, 
313 U.S. 582, 85 L.Ed. 1538—U. S. v. 
Trust No. B. I. 35, Bank of America 
Nat. Trust & Savings Ass’n, C.C.A. 
Cal., 107 F.2d 22—Blair v. Wilson 
Syndicate Trust, C.C.A., 39 F.2d 43— 
Jackson v. U. S., D.C.Cal., 25 F.Supp. 
613, affirmed, C.C.A., 110 F.2d 574— 
Continental Bank & Trust Co. of New 
York V. U. S., D.C.N.Y., 19 F.Supp. 15. 

60. U.S.—C. I. R. V. Chase Nat. Bank 
of City of New York, C.C.A., 122 F. 
2d 540, 144 A.L.R. 1043—U. S. v. 
Trust No. B. I. 35, Bank of Ameri- 
,ca Nat. Trust & Savings Ass'n, C. 
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sodation to conduct a business for their common 
profit,®^ and persons may form an association for a 
small business as well as for a large one.®^ The 
character of the trust as an association taxable as 
a corporation is determined by the terms of the 
trust instrument® 2 and b}" the purposes and poten¬ 


tial activities as disclosed on the face of such in¬ 
strument®*^ and not by the intentions or expecta¬ 
tions of its creators proved by parol®® or by the 
extent to which the powers in the trust instrument 
have actually been exercised.®® The parties are not 
at liberty to say that their purpose was other or 


C.A.Cal., 107 P.2d 22—Pennsylvania 
Co. for Insurances on I>ives and 
Granting" Annuities v. U. S., D C. 
Pa., 48 P.Supp. 989, affirmed, C.C. 

A., 146 F.2d 392. 

61- U.S.—Helvering v. Coleman-Gil- 
bert Associates, 56 S.Ct. 2S5, 296 
XT.S. 369. 80 L,.Ed. 278. 


Single beneficiary 

The word “beneficiaries,” within 
treasury regulation distinguishing 
between ordinary trusts and asso¬ 
ciations taxable as corporations, is 
inclusive of the singular, and fact 
that there is only one beneficiary 
does not bar taxation of trust as 
corporation.—Lombard Trustees v. C. 
I. R., C.C.A., 136 F.2d 22. 

62. TJ.S.—^Helvering v. Combs, 56 S. 
Ct. 287, 296 U.S- 365, SO L.Ed. 275 
—Sherman v. C. T. R., C.C.A., 146 
F.2d 219-—U. S. V. Trust No. B. 1. 
35, Bank of America Nat. Trust & 
Savings Ass'n, C.C.A.Cal., 107 F.2d 
22—Title Insurance & Trust Co. v. 
C. I- R., C.C.A., lOO F.2d 482— 
Monrovia Oil Co. v. G. I. R., C.C.A., 
S3 F.2d 417—C. I. R v. Vandegrift 
Realty & Investment Co, C.C.A., 82 
F.2d 387. 


Trust iuvolvixig fractioaal interests 
iu oil wells was held an association! 
taxable as a corporation.-—^Adkins 
Properties v. C, I. R., C.C.A.Tex., 
143 F.2d 380. 


63. U.S.—Morrissey v. C. I. R., 56 S. 
Ct. 289, 296 U.S. 344, 80 L.Ed. 263— 
Titus V. U. S, aC.A.Okl., 150 F.2d 
508, certiorari denied 66 S.Ct. 230— 
Fletcher v. Clark, C.C.A.Wyo., 150 
F.2d 239, certiorari denied 66 S.Ct. 
144, rehearing denied 66 S.Ct. 174— 
Sherman v. C. I. R., C.C,A., 146 
F.2d 219—Adkins Properties v. G. 
I. R., C.C,A.Tex., 143 F.2d 380— 
U. S. V. Hill, C.C.A.Kan., 142 P.2d 
622—C. 1. R. V. Chase Nat. Bank of 
City of New York, C.C.A., 122 F.2d 
540. 144 A.L.R. 1043. 

Entire instrument considered 

The character of a trust as being 
an “association” taxable as a “cor¬ 
poration” cannot be determined from 
a single sentence, paragraph, or dec¬ 
laration in instrument creating trust, 
but must be gleaned from a consid¬ 
eration of entire instrument.—C. I. R. 
V. City Nat. Bank & Trust Co., C.C.A., 
142 P.2d 771, certiorari denied City 
Nat. Bank & Trust Co. v. C- I. R., 65 
S.Ct. 118, 323 U.S. 764, 89 L.Ed. 612, 
rehearing denied 65 S.Ct. 187, 323 U. 
S. 816, 89 L.Ed. 649. 

64. U.S.—Helvering v. Coleman-Gil- 


bert Associates, 56 S Ct. 285, 296 U. 
S. 369, SO L.Ed. 278—C. I. R. v. 
Security-First Nat. Bank of Los 
Angeles, C.C.A., 148 F.2d 937— 

Pennsylvania Co. for Insurances 
on Lives and Granting Annuities v. 

U. S., C.C.A.Pa., 146 F.2d 392— 
Sherman v. C. I. R., C.C.A., 146 F. 
2d 219—^National Metropolitan 
Bank v. C. I. R., C.C.A., 145 F.2d 
649—Porter v. C. I. R., C C.A., 130 
F.2d 276—Sears v. Hassett, C.C.A. 
Mass., Ill P.2d 961—Title Insur¬ 
ance & Trust Co. V. C. I. R., CCA., 
100 F.2d 482—Helvering v. Wash¬ 
burn. CC.A., 99 P.2d 478—C. 1. R. 

V. Vandegrift Realty & Investment 
Co., C C.A., 82 P.2d 387. 

B. C.—Second Carey Trust Co. v. Hel¬ 
vering, 126 F.2d 526, 75 U.S.App. 
D.C. 263, certiorari denied 63 S Ct. 

34, 317 U.S. 642. 87 L.Ed. 517, 

and followed in Hare Trust v. Hel¬ 
vering, 126 P.2d 530, 75 U.S.App. 
D.C. 267, certiorari denied 63 S.Ct. 

35, 317 U.S. 643, 87 L Ed. 518— 
Fidelity-Bankers Trust Co. v. Hel¬ 
vering, 113 F.2d 14, 72 App.D.C. 1, 
certiorari denied 60 S.Ct. 1102, 310 
U.S. 649, 84 L.Ed. 1415. 

In determiniiig character of invest¬ 
ment trusts for purposes of ascer¬ 
taining whether trusts were organ¬ 
ized and administered in such way as 
to be associations taxable as corpora¬ 
tions under revenue act, the powers 
and duties of trustee were to be 
added to those of depositor in order 
to arrive at full amount of permit¬ 
ted managerial activity and its ob¬ 
ject.—C. I. R. V. City Nat. Bank & 
Trust Co., C.C.A., 142 P.2d 771, cer¬ 
tiorari denied City Nat. Bank & Trust 
Co. V. C. I. R., 65 S.Ct. 118, 323 U.S. 
[764, 89 L.Ed. 612, rehearing denied 
65 S.Ct. 187, 323 U.S. 816, 89 L.Ed. 
649—C. I. R. V. Chase Nat. Bank of 
City of New York, C.C.A., 122 P.2d 
540, 144 A.L.R. 1043. 

Actual activities 

(1) It has been held in a number 
of cases that, in considering the 
functions and attributes of an en¬ 
tity for the purpose of determining 
whether it is an association or a 
trust, regard should be given to its 
actual activities instead of the per¬ 
missive scope of operations.—C. I. R. 
V. Gibbs-Preyer Trusts Nos. 1 and 2, 

C. C.A., 117 F.2d 619—C. I. R. v. 
Brouillard, C.C.A., 70 P.2d 154, certio¬ 
rari denied Helvering v. Pryor & 
Lockhart Development Co., 55 S.Ct. 
85, 293 U.S. 574, 79 L.Ed. 672—C. I. 
R. V. Morriss Realty Co. Trust No, 2, 
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68 P.2d 648, followed in C. I. R. v. 
Morriss Realty Trust, 75 P.2d 1009— 
Tyson v. C. I. R., C.C A., 54 P.2d 29— 
Lucas V. Extension Oil Co., C.C.A., 47 
P.2d 65. 

(2) So it has been held that the 
crucial test is found in wffiat the 
trustees actually do, and not in the 
existence of long-Unused powers.-— 
C. I. R. V. Gibbs-Preyer Trusts Nos. 
1 and 2, supra—C. I. R. v. Kelley, C. 
C.A., 74 P.2d 71—Dunbar v. C. I. R, 
C.C.A., 65 F.2d 447—Fisk v. U, S.. D. 

C. Mass., 60 P.2d 665—Gardiner v. U. 

' S., C.C.A., 49 P.2d 992. 

(3) In view of the well settled 
rules stated in the text, these cases 
are no longer controlling on the ques¬ 
tion.—Fletcher v. Clark, C.C.A.Wyo., 
150 F.2d 239, 241, certiorari denied 
66 S.Ct. 144, rehearing denied 66 S. 
Ct. 174. 

65. U.S.—Sears v. Hassett, C.C.A. 
Mass., Ill F.2d 961—C. I. R. v. 
Vandegrift Realty & Investment 
Co., C.C.A., 82 P.2d 387. 

66. U.S.—Fletcher v. Clark. C.C.A. 
Wyo., 150 P.2d 239, certiorari de¬ 
nied 66 S.Ct. 144, rehearing denied 
66 S.Ct. 174—C. L R. v. Security- 
First Nat. Bank of Los Angeles, 
C.C.A., 148 P.2d 937—Pennsylvania 
Co. for Insurances on Lives and 
Granting Annuities v. U. S., C.C. 
A.Pa., 146 P.2d 392—Sherman v. C. 
1. R., C.G.A., 146 F.2d 219—Adkins 
Properties v. C. I. R., C.C A.Tex., 
143 P.2d 380—C. 1. R. v. City Nat. 
Bank & Trust Co., C.C.A., 142 F.2d 
771, certiorari denied City Nat. 
Bank & Trust Co. v. C. I. R., 65 S. 
Ct. 118, 323 U.S. 764. 89 L.Ed. 612, 
rehearing denied 65 S.Ct. 187, 323 
U.S. 816, 89 L.Ed. 649—Porter v. 

C. I. R., C.C.A., 130 F-2d 276— 
Sears v. Hassett, C.C.A.Mass., Ill 
P.2d 961—Marshall’s Heirs v. C. 
I. R., CC.A.. Ill F.2d 935, certio¬ 
rari denied Marshall Heirs v. C- 
I. R., 61 S.Ct. 13, 311 U.S. 658, 85 L. 
Ed. 422—Title Insurance & Trust 
Go. V. C. I. R., CC.A., 100 F.2d 482. 

D. C.—Second Carey Trust Co. v. Hel¬ 
vering, 126 P.2d 526, 75 U.S.App. 

D. C 263, certiorari denied 63 S.Ct. 
34, 317 U.S. 642, 87 L Ed. 517, and 
followed in Hare Trust v. Plelver- 
ing, 126 P.2d 530, 75 U.S.App.D.C. 
267, certiorari denied 63 S.Ct. 35, 
317 U.S. 643, 87 L.Ed. 518—Fidel¬ 
ity-Bankers Trust Co. V. Helver¬ 
ing, 113 F.2d 14, 72 App.D.C. 1, 
certiorari denied 60 S.Ct. 1102, 310 
U.S. 649, 84 L.Ea. 1415. 
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narrower than that w^hich they formally set forth 
in the instrument under which their activities were 
conducted.®*^ 

The activities of the trustee®^ and also of the 
cestuis que trust^^ may, however, be considered. 
The fact that in its powers and purposes a particu¬ 
lar trust resembles a pure trust is relevant,'^0 but 
that does not mean that a trust which presents one 
or more of the elements usuall}" attending a pure 
trust is ipso facto not a business trustji An in¬ 
cidental intention to liquidate in case of unsuccess¬ 
ful business operations is not sufficient to make a 
liquidating trust out of what would otherwise be 
a taxable association, ^nd, on the other hand, the 
fact that transactions of a business character are 
necessary incidentally to the operation of an ordi¬ 
nary trust does not without more convert it into 
a business enterprise.'^^ The fact that under state 
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law the taxpayer is an express trust is not control¬ 
ling.'^^ 

To be an association within the statute, the trust 
must resemble a corporation in form of organiza- 
tion,'^5 but it is resemblance, and not identity, that 
is required,'^® and only slight consideration should 
be given to the form of organization under which 
the trust is operated.'''^ So the fact that the anal¬ 
ogy between a particular trust, in respect of its 
creation and organization^ and a corporation is 
not complete does not determine that the trust is 
not an association taxable as a corporation.'^^ xhe 
significant resemblance does not lie in the formali¬ 
ties of meetings or records but in the fact that by 
virtue of the agreement for the conduct of the 
business the parties have secured the centralized 
management of their undertaking through designat¬ 
ed representatives.*^^ Beneficiary control is not a 
requisite,^® and a trust may constitute an associ- 
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67. U.S.—^Helveringr v. Coleman-Gil- 
bert Associates, 56 S.Ct. 285, 296 
U.S. 369, 80 L.Ed. 278—Fletcher v 
Clark, C.C.A.Wyo., 150 P.2d 239, 
certiorari denied 66 S.Ct. 144, re¬ 
hearing denied 66 S.Ct. 174—C. I. 
R. V. Security-First Nat. Bank of 
Los Angeles. C.C.A., 148 F.2d 937— 
National Metropolitan Bank v. C. 
I. R., C.C.A.. 145 F.2d 649—Keat- 
ing-Snyder Trust v. C. I. R., C.C. 
A.Tex., 126 P.2d 860—Sears v. Has- 
sett, C.C.A.Mass., Ill F.2d 961—Ti¬ 
tle Insurance & Trust Co. v. C. I. 
R.. C.C.A., 100 P.2d 482. 

D.C.—Fidelity-Bankers Trust Co. v. 
Helvering, 113 F.2d 14, 72 App.D.C. 
1, certiorari denied 60 S.Ct. 1102, 
310 U.S. 649, 84 L.Ed. 1415. 

68. U.S.—C. I. R. V. Chase Nat. 

Bank of City of New York, C C.A., 
122 F.2d 540, 144 A.L.R. 1043—C. 
I. R. V. Gibbs-Preyer Trusts Nos. 
1 and 2. C.C.A., 117 F.2d 619— 
Willis V. C. I. R., C.C.A., 58 P.2d 
121 . 

69. U.S.—C- I. R. V. Chase Nat. 

Bank of City of New York, C.C.A., 
122 P.2d 540, 144 A.L.R. 1043—C. 
I. R. V. Gibbs-Preyer Trusts Nos. 
1 and 2, C.C.A., 117 F.2d 619. 

70. U.S.—Pennsylvania Co. for In¬ 
surances on Lives and Granting 
Annuities v. U. S., C.C.A.Pa., 138 
F.2d 869, certiorari denied 64 S.Ct 
787, two cases, 321 U.S. 788, 88 L. 
Ed. 1079. 

71. U.S.—^Pennsylvania Co. for In¬ 
surances on Lives and Granting 
Annuities v. U. S., supra. 

72. U.S.—Jackson v. U. S., C.C.A. 
Cal., 110 P.2d 574. 

73- U.S.—U. S. V. Davidson, C.C.A. 
Mich., 115 P.2d 799—Blair v. Wilson 
Syndicate Trust C.C.A., 39 F.2d 43 
D.C.—^B^delity-Bankers Trust Co. v. 
Helvering, 113 P.2d 14, 72 App.D. 
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C. 1, certiorari denied 60 S.Ct. 1102, 
310 U.S. 649. 84 L.Ed. 1415. 

74. U.S.—Series “A” Trust v. Hel¬ 
vering, 126 P.2d 530, 75 U.S.App. 

D. C. 267, certiorari denied 63 S.Ct. 
45, 317 U.S. 649, 87 L.Ed. 522— 
Second Carey Trust Co. v. Helver¬ 
ing, 126 F.2d 526, 75 U.S.App.D.C. 
263, certiorari denied 63 S.Ct. 34, 
317 U.S, 642, 87 L Ed. 517, and fol¬ 
lowed in Hare Trust v. Helvering, 
126 F.2d 530, 75 U.S.App.D.C. 267, 
certiorari denied 63 S.Ct. 35, 317 

U. S. 643, 87 L.Ed. 518. 

75. U.S,—Sears v. Hassett C.C.A. 
Mass., Ill F.2d 961—C. I. R. v. 
Kelley, 74 P.2d 71. 

Where element of QLtiasi-corporate 
form is entirely lacking, a trust is 
not an association taxable as a cor¬ 
poration.—Page V. McLaughlin, D.C. 
Pa., 7 F.Supp. 75. 

76. U.S.—Morrissey v. C. I. R., 56 S. 
Ct 289, 296 U.S. 344, 80 L.Ed. 263 
—C. I. R V. U. S. & Foreign Se¬ 
curities Corp., C.C.A., 148 P.2d 743 
—Pennsylvania Co. for Insurances 
on Lives and Granting Annuities 

V. U. S., CC.A.P£u, 146 P.2d 392— 
C. I. R. V. City Nat. Bank & Trust 
Co , C.C.A., 142 F.2d 771, certiorari 
denied City Nat. Bank <& Trust 
Co. V. C- I. R.. 65 S.Ct- 118, 323 
U.S. 764, 89 L.Ed. 612, rehearing 
denied 65 S.Ct. 187, 323 U.S. 816, 
89 L.Ed. 649—Keating-Snyder 
Trust V. C. I. R., C.C,A.Tex, 126 
F.2d 860—C. I. R. v. Nebo Oil Co., 
Trust, C.C.A., 126 F.2d 148, certio¬ 
rari denied Nebo Oil Co. v. Helver¬ 
ing, 63 S.Ct. 27, 317 U.S. 636, 87 L. 
Ed. 512. 

Method of applying test 

Where an entity or enterprise 
which it is sought to tax as an asso¬ 
ciation under the corporation statute 
resenables a corporation in some re- 
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spects and a pure trust in others, 
the features of similarity should be 
compared and the marks of dissimi¬ 
larity contrasted and the two bal¬ 
anced, to determine the true taxable 
entity.—C. I. R. v, Gibbs-Preyer 
Trusts Nos. 1 and 2, C.C.A., 117 F. 
2d 619. 

77. U.S.—Sherman v. C. I. R., C C. 

A., 146 F.2d 219—Helvering v. 

Washburn, C.C.A., 99 F.2d 478—C. 
I. R. V. Vandegrift Realty & In¬ 
vestment Co, C.C.A., 82 F.2d 387. 

78. U.S.—Fletcher v. Clark. C.C.A. 
Wyo., 150 F.2d 239, certiorari de¬ 
nied 66 S.Ct. 144, rehearing denied 
66 set, 174—Pennsylvania Co. for 
Insurances on Lives and Granting 
Annuities v. U. S., C.C.A.Pa., 138 F. 
2d 869, certiorari denied 64 S.Ct. 
787, two cases, 321 U.S. 788, 88 L. 
Ed. 1079. 

Fact that taxpayer had no ojSS.ee, 
telephone, seal, or oface furniture, as 
corporations ordinarily do, did not 
establish that taxpayer was not an 
association taxable as a corporation. 
—Keating-Snyder Trust v. C. I. R., 
C.C.A.Tex., 126 F.2d 860. 

79. U.S.—Helvering v. Combs, 56 S. 
Ct. 287, 296 U.S. 365, 80 L.Ed. 275 
—Helvering v. Coleman-Gilbert 
Associates, 56 S.Ct. 285, 296 U.S. 
369, 80 L.Ed. 278. 

80. U.S.—^Helvering v. Combs, 56 S. 
Ct. 287, 296 U.S. 365, 80 L.Ed. 275 
—Helvering v. Coleman-Gilbert 
Associates, 56 S.Ct. 285, 296 U.S. 
369, 80 L.Ed 278—Porter v. C. 1. 
R., C.C.A., 130 F.2d 276—Marshall’s 
Heirs v. C, I. R., C.C.A., Ill F.2d 
935, certiorari denied Marshall 
Heirs v. C. I. R., 61 S.Ct. 13, 311 
U.S. 658, 85 L.Bd. 422—C. I. R. v. 
Vandegrift Realty & Investment 
Co., C.C.A., 82 F.2d 387—Morrissey 

i V. C. I. R., C.C.A., 74 F.2d 803. af- 
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ation even though the benefi:iaries do not hold 
meetings or elect their representatives.^^ The tax¬ 
ability of a trust as a corporation does not turn 
merely on technical differences between the trust 
and a corporation in respect of their organization¬ 
al structures the determinant is rather the ap¬ 
proximation of corporate advantages by the use of 
a trust instead of a corporation.SS The test pri¬ 
marily is the similarity of the benefits and privileg¬ 
es enjoyed by virtue of the trust when compared 
with those afforded by the use of the corporate 
forms.Substance rather than form is to be re- 
garded.^^ 

§ 396. Corporations in General 

a. In general 

b. Personal service corporations 
a. In General 

Under the revenue acts, corporations are liabie for 


, taxes on their incomes unless they come within statutory 
j language creating an exemption. 

I By statutory declaration, the term “corporation"' 
for income tax purposes includes associations, joint- 
I stock companies, and insurance companies.®® In 
I order to claim an exemption, a corporation must 
come within the language of the statute creating 
the exemption,®^ and an exempt corporation must 
keep its activities within the scope of the exemp¬ 
tion or it will be taxable on such as are outside it.®^ 
For income tax purposes two corporations will be 
regarded as separate entities unless manifest in¬ 
justice will result®9 Where a sale by a corporation 
was in form a sale by its stockholders, the corpo¬ 
ration is taxable on gains resulting therefrom 
and a sale by stockholders or trustees of property 
purportedly transferred to them by a corporation 
in process of dissolution has been held a sale by the 
corporation so that any profits arising therefrom 
are taxable to the corporation,^! although the rule 


firmed 56 S.Ct. 289, 296 U.S. 344, 
80 L Ed. 263—Pennsylvania Co. for 
Insurances on Lives and Granting 
Annuities v. U. S., D.CPa., 48 F. 
Supp. 875, affirmed, C.C.A., 138 P. 
2d 869, certiorari denied 64 S.Ct. 
7S7, 321 U.S. 7S8, 88 L Ed. 1079— 
Pennsylvania Co. for Insurances 
on Lives and Granting Annuities 
V. U. S., D.C.Pa., 48 F.Supp. 873, 
affirmed, C.C.A., 138 P.2d 869, cer¬ 
tiorari denied 64 S.Ct. 787, two 
cases, 321 U.S. 788, 88 L.Ed. 1079. 
P.C.—Fidelity-Bankers Trust Co. v. 
Helvering, 113 P.2d 14, 72 App.D.C. 
1, certiorari denied 60 S.Ct. 1102, 
310 U.S. 649, 84 L.Ed. 1415. 
SSarly contrary autliority 

Prior to the ruling of the supreme 
court on this question, there was 
some authority to the contrary.—C. I. 
R. v. Kelley, C.C.A., 74 F.2d 71—C. 
I. R. V. Brouillard, C.C.A., 70 F.2d 
154, certiorari denied Helvering v. 
Pryor & Lockhart Development Co., 
55 S.Ct. 85, 293 U.S. 574, 79 L.Ed. 672. 

SL U.S.—Morrissey v. C. I. R., 56 S. 
Ct 2S9, 296 U.S. 344, SO L.Ed. 263 
—Fletcher v. Clark, C.C.A.Wyo., 
160 F.2d 239, certiorari denied 66 
S Ct. 144, rehearing denied 66 S. 
Ct. 174—Keating-Snyder Trust v. 
C. I. R., C.C.A.Tex., 126 P.2d 860. 

S2. U.S.—Pennsylvania Co. for In¬ 
surances on Lives and Granting 
Annuities v. U. S., C.C.A.Pa., 138 
F.2d S69, certiorari denied 64 S. 
Ct. 787, two cases, 321 U.S. 788, 88 
L.Ed. 1079—Porter v. C. I. R., C.C. 
A, 130 P.2d 276—C. I. R. v. Chase 
Nat. Bank of City of New York, 
C.C.A., 122 P.2d 540, 144 A.L.R. 
1043. 

p.C.—Fidelity-Bankers Trust Co. v. 
Helvering, 113 P.2d 14, 72 App.D. 
C. 1, certiorari denied 60 S.Ct. 
1102, 310 U.S. 649, 84 L.Ed. 1415. 


53. U.S.—Pennsylvania Co. for In¬ 
surances on Lives and Granting 
Annuities v. U. S., C.C.A.Pa., 138 
P.2d 869, certiorari denied 64 S.Ct 
787, two cases, 321 U.S. 788, 88 L. 
Ed. 1079. 

54. U.S.—Pennsylvania Co. for In¬ 
surances on Lives and Granting 
Annuities v. U. S., supra. 

85. U.S.—C. I. R. V. Kelley, C.C.A., 
74 P.2d 71—C. I. R. V. Morriss 
Realty Co. Trust No. 2, C.C.A., 68 
P.2d 648, followed in C. I. R. v. 
Morriss Realty Trust, 75 F.2d 1009 
—^Tyson v. C. 1. R., C C.A., 54 P.2d 
29. 

86. U.S.—C. I. R. v. Trustees of 
Lumber Inv. Ass’n, C.C.A, 100 P. 
2d 18, certiorari denied Trustees 
of Lumber Inv, Ass'n v. Helvering, 
59 S.Ct 587, 306 U.S. 647, 83 L.Ed. 
1045, rehearing denied 59 S.Ct 1036, 
307 U.S. 650, 83 L.Ed. 1529—Trus¬ 
tees of Lumber Inv. Ass’n v. C. I. 

R. , C C.A., 100 P.2d 18, certiorari 
denied Trustees of Lumber Inv. 
Ass'n v. Helvering, 59 S.Ct 1045, 
307 U.S. 647, 83 L Ed. 1527, re¬ 
hearing denied 60 S.Ct 69, 308 U. 

S. 633, 84 L.Ed. 527—Randolph 

Lumber Co. v. C. 1. R., C.C.A., 100 
P.2d 18, certiorari denied Randolph 
Lumber Co. v. Helvering, 59 S.Ct 
789, 306 U.S. 663, 83 L.Ed. 1060, re¬ 
hearing denied 59 S.Ct 1041, 307 

U. S. 650, 83 L.Ed. 1529. 

Associations taxable as corporations 

generally see supra § 395. 
Insurance companies taxable as cor¬ 
porations see infra § 417. 

Joint stock associations taxable as 
corporations see infra § 402. 

As between corporation and trustee 
U.S.—Marquette Oil Distribution Co. 

V. C. I. R., C.C.A., 73 P.2d 205. 

87. U.S.—Co-operative Pub. Co, v. 


C. I. R., C.C.A., 115 F.2d 1017— 
Providence & W. R. Co. v. U. S., D. 
C.R.I., 46 P.2d 149—Hurst, Anthony 
& Watkins v. Heiner, D.C.Pa., 26 
F.2d 734. 

Corporation deriving* income from 
foreign source 

A New York corporation doing 
business in and deriving its income 
from Puerto Rico was held subject 
to the income tax imposed by the 
Revenue Act of 1918, and could not 
invoke a supposed immunity from 
federal taxation granted by the Bill 
of Rights of Pc to Rico, Act March 
2, 1917, § 2, 48 U.S.C.A. § 737, mere¬ 
ly because it derives its income from 
that island.—Porto Rico Coal Co. v. 
Edwards, D.C.N.Y., 275 F. 104, error 
dismissed 43 S.Ct. 358, 261 U.S. 626. 
67 L.Ed. 833. 

88. U.S.—Santee Club v. White, C- 
C.A.Mass., 87 P.2d 5. 

89. U.S.—Falk Corporation v. C. I. 
R., C.C.A., 60 F.2d 204. 

90. U.S.—C. 1. R. V. Court Holding 
Co., Fla., 65 S.Ct. 707, 324 U.S. 
331, 89 L.Ed. 981—Trafford Oil & 
Gas Co. V. C. I. R., C.C.A., 78 F.2<3 
814, certiorari denied 56 S.Ct. 154, 
296 U.S. 630, 80 L.Ed. 448—S. A. 
MacQueen Co. v. C. I. R., C.C.A., 
67 P.2d 857. 

Sale held individual sale by stock¬ 
holders 

U.S.—Patterson v. Hotter, D.C.Kan., 
55 P.2d 692, affirmed, C.C.A., Hot¬ 
ter V. Patterson, 68 P.2d 252—U. S. 
v. Board, D.C.Ky., 14 F.2d 459. 

91. U.S.—Trippett v. C. I. R , C.C.A. 
Tex., 118 P.2d 764, certiorari de¬ 
nied 62 S.Ct. 85, 314 U.S. 644, 86 L. 
Ed. 517—Tazewell Electric Light 
& Power Co. v. Strother, C.C.A.Ya., 
84 F.2d 327—Steinberger v. U. S., 
C.aA.Cal., 81 F.2d 1008—North- 
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is otherwise where, prior to the conveyance to the 
stockholders, the corporation had in good faith de¬ 
cided not to sell, and the stockholders thereafter 
without fraud, sham, or subterfuge voluntarily sold 
their interests to a purchaser who paid the pur¬ 
chase price directly to them.^2 
A corporation is not liable for income tax on a 
refund of taxes illegally paid by the corporation, 
the claim for which was transferred to its stock¬ 
holders pursuant to an agreement winding up the 
affairs of the corporation.^^ While a corporation 
may be liable for tax on profits of a partnership 
paid to the corporation pursuant to contract,a 
corporation is not liable for income received by a 
partnership to which it had transferred the income 
producing property.^^ The question whether for 
income tax purposes a de facto corporation exists 
depends on how the interested parties conducted the 
business and on what was done, if anything, in the 
way of complying wdth the requirements of the law 
for the creation of a corporation.^^ 

b. Personal Service Corporations 

Under early statutes, ‘^personal service corporations" 


were not taxable as corporations but the individual stock¬ 
holders were taxed in the same manner as members of 
partnerships. 

Under the provisions of the Revenue Acts of 1918 
and 1921, so-called “personal service corporations’’ 
were exempt from the taxes which were imposed on 
ordinary business corporations, and the individual 
stockholders thereof were taxed in the same man¬ 
ner as members of partnerships.^^ Under the In¬ 
ternal Revenue Code, 26 U.S.C.A. § 115 (e), and 
similar statutes, providing that any distribution 
made by a corporation classified as a “personal 
service corporation” under the earlier statutes, out 
of earnings or profits taxed by such statutes, shall 
be exempt from tax to the distributees, an amount 
which is not such a distribution is not exempt.®^ 

A “personal service corporation” within the tax 
laws is a corporation whose gross income rather 
than net income^^ is to be ascribed primarily to the 
personal activities of the principal owners or stock¬ 
holders,^ who are themselves regularly engaged in 
the active conduct of the affairs of the corpora- 
tion,2 and in which capital, whether invested or bor- 


west Utilities Securities Corpora¬ 
tion V. Helvering, C C.A., 67 F.2d 
619, certiorari denied 54 S.Ct. 561, 
291 U.S. 6S4, 7S L.Ed. 1071—Helle- 
bush V. C. L R.. C.C.A., 65 F.2d 902 
—Sarther Grocery Co. v. C. I. R., 
C.CA., 63 F.2d 68—Burnet v. Lex¬ 
ington Ice & Coal Co., C.C.A., 62 
F.2d 906. 

Dissolved corporation see infra § 400. 
IkicinidatiiLg dividend 
Where a corporate taxpayer has 
been negotiating with a third person 
for the sale of certain property at an 
agreed price, and then, in the form 
of a liquidating dividend, conveys 
the property to its stockholders who 
thereafter sell at the agreed price 
to the third person, the court will 
look not to the form but to the sub¬ 
stance and hold that the sale was by 
the corporation.—Embry Realty Co. 
V. Glenn. C.C.A.Ky., 116 F.2d 682. 

^2. US.—C. I. R. V. Falcon Co., C. 

C.A.Tex., 127 F.2d 277. 
as. us.—Novo Trading Corporation 
V. C. I. R., C.C.A., 113 F.2d 320. 

94. US.—Fordyce v. Helvering, C. 
C.A., 78 F.2d 525. 

Liability of partnerships see infra §§ 
412-416. 

95. US.—Seattle Renton Lumber Co. 
V. U S., C.CA.Wash., 135 F.2d 989. 

96. US.—H. Lissner Co. v. U S., 
CtCL, 52 F.2d 1058. 

X'acts held not to establish exist- 
ence of de facto corporation on ter¬ 
mination of partnership.—^H. Lissner 
Co. V. U S., supra. 


97. US.—Green’s Advertising Agen¬ 
cy V. Blair, C.C.A., 31 F.2d 96. 

D.C.—Cuyahoga Abstract Title & 
Trust Co. V. C. I. R., 29 F.2d 448, 
58 App.D.C. 248, certiorari denied 
Cuyahoga Abstract Title & Trust 
Co. V. Blair, 49 S.Ct. 345, 279 US. 
848, 73 L.Ed. 992. 

Statutes should be construed liber¬ 
ally to put personal service corpora¬ 
tions on parity with partnerships do¬ 
ing same kind of business.—^New Or¬ 
leans Shipwright Co. v. C. I. R., C.C. 
A., 27 F.2d 214—Fuller & Smith v. 
Routzahn, D.C.Ohio, 23 F.2d 959. 
Corporation must establish asserted 
classification 

US.—Thomas E. Basham Co. v. Lu¬ 
cas, D.C.Ky., 21 F.2d 550, affirmed, 
C.C.A., 30 F.2d 97. 

9a US.—Taylor v. C. I. R., C.C.A., 
89 F.2d 465, certiorari denied 58 
S.Ct. 48, 302 US. 727, 82 L.Ed. 561. 
99. US.—Jenkins-Kreer & Co. v. C. 
I. R., C.C.A., 50 F.2d 53. certiorari 
denied Jenkins-Kreer & Co. v. Bur¬ 
net, 52 S.Ct. 127, 284 US. 672, 76 L. 
Ed. 568—Crider Bros. Commission 
Co. V. C. I. R-, C.C.A., 45 F.2d 974, 
certiorari denied Crider Bros. Com¬ 
mission Co. V. Burnet, 51 S.Ct. 483, 
283 US. 834, 75. L.Ed. 1446—Den¬ 
ver Live Stock Commission Co. v. 
C. I. R., C.C.A., 29 F.2d 643. 

1. U.S.—Edward P. Allison Co. v. C. 
I. R., C.C.A., 63 F.2d 553—C. I. R. 
v. Isaac Winkler & Bro. Co., C.C.A., 
53 F.2d 580—^Alexander, Conover & 
Martin v. C. I. R., C.C.A., 45 F.2d 
383—Atlantic Coast Distributors v. 
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C. I. R., C.C.A., 33 F.2d 733—New 
Orleans Shipwright Co. v. C. I. R., 
C.C.A., 27 F.2d 214—Harry S Kauf¬ 
man, Limited, v. C. I. R., C C.A., 
24 F.2d 44—Fuller & Smith v. 
Routzahn, D.C.Ohio, 23 F.2d 959— 
Matteson Co. v. Willcuts, D.C. 
Minn., 12 F.2d 447. 

Classification denied where income 
not ascribed primarily to activities 
of principal owners. 

U.S.—Edward P. Allison Co. v. C. 
I. R., C.C.A., 63 P2d 553—Cridir 
Bros. Commission Co. v. C. I. R., 
C.C.A., 45 F.2d 974, certiorari de¬ 
nied Crider Bros. Commission Co 
V. Burnet, 51 S.Ct. 483. 283 US. 
834, 75 L.Ed 1446—Jute Industries 
V. U S.. Ct.Cl., 44 F.2d 452—J. & 
O. Altschul Tobacco Co. v. C. I. 
R., C.G.A., 42 P.2d 609—William A. 
Brady Theatre Co. v. C. 1. R., C.C. 
A., 42 F.2d 181—Memrath Broker¬ 
age Co. V. C. 1. B.. C.C.A., 35 P.2d 
614, certiorari denied 50 S.Ct. 334, 
281 US. 738, 74 L.Ed. 1152—Metro¬ 
politan Business College v. Blair, 
C.C.A., 24 P.2d 176. 

D.C.—Cuyahoga Abstract Title & 
Trust Co. V. C. I. R., 29 F 2d 44S, 
58 App.D.C. 248, certiorari denied 
Cuyahoga Abstract Title & Trust 
Co. V. Blair, 49 S.Ct. 345, 279 US. 
848, 73 L.Ed. 992. 

2. US.—Jute Industries v. U. S., Ct. 
Cl., 44 P.2d 452—Memrath Broker¬ 
age Co. V. C. I. R., aC.A., 35 F.2d 
614, certiorari denied 60 S.Ct. 334, 
281 US. 738, 74 L.Ed. 1152—Atlan¬ 
tic Coast Distributors v. C. 1. R., C. 
1 C.A., 33 F,2d 733—Fuller & Smith 
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rowed,^ is not a material income-producing fac¬ 
tor,^ but does not include an}- corporation fifty per 
cent or more of whose gross income consists either 
of gains, profits, or income derived from trading 
as a principal.^ In accordance with the foregoing 
rules, and dependent on the facts of the particular 
case,® particular corporations have been granted,"^ 
or have been denied,® classification as personal 
service corporations 

§ 397. - Corporation or Stockholders or 

Bondholders 
a. In general 


b. Income paid directly to stockholders 
or bondholders 

a. In General 

Although as a general rule a corporation, for income 
tax purposes, is a taxpayer separate and distinct from 
its stockholders, the corporate form may be disregarded 
where it serves no business purpose and is but a shield 
against taxation. 

As a general rule, for income tax purposes, a 
corporation is a taxpayer separate and distinct from 
its stockholders,^ although the corporation is whol- 


V. Koutzahn, D.C.Ohio, 23 F.2d 959 
—Matteson Co. v. Willcuts, D.C. 
Minn., 12 F.2d 447—Andrews-Brad- 
shaw Co. V. U. S., 65 Ct.Cl. 354. 
Classification denied where stock¬ 
holders not regularly engaged in ac¬ 
tive conduct of affairs —Long v. C. 
I. R., C.aA., 50 F.2d 775—Bowring & 
Co. V. U. S., Ct.Cl., 50 P.2d 472—St. 
Paul Abstract Co. v. C. I. R., C.C.A., 
32 F.2d 225. 

3. U.S.—Franciscus Realty Co. v. C. 
I. R., C.C.A., 39 F.2d 5S3. 

4. XT S.—Edward P. Allison Co. v. 

C. I. R., C.C.A., 63 F.2d 553—C. I. 
R. V. Isaac Winkler & Bro. Co., C. 
C.A., 53 F.2d 580—^Alexander, Con¬ 
over & Martin v. C. I. R., C.C A., 
45 F.2d 3S3—Atlantic Coast Dis¬ 
tributors V. C. I. R., C C.A., 33 F.2d 
733—^New Orleans Shipwright Co. 
w. C. I. R.. CC.A., 27 F.2d 214— 
Mountain View Sanitarium Co. v. 
Huntley, D.C.Or., 25 F.2d 1016— 
Posse-Nissen School of Physical 
Education, Inc. v. U. S., D.C.Mass., 
25 F.2d 748—Puller & Smith v. 
Routzahn, D.C Ohio, 23 P.2d 959— 
Matteson Co. v. Willcuts, D.C. 
Minn., 12 P.2d 447. 

^ross income 

(1) “Income,” as used In phrase 

“income-producing factor,” means 
'gross income,—^IMcManus-Heryer 

Brokerage Co. v. Crooks, D.C.Mo., 41 
F.2d 280. 

(2) No definite percentage ratio 
,of gross income can be taken as 
point at which capital becomes “ma¬ 
terial income-producing factor,” 
within definition of personal service 
corporation, but way in which capi¬ 
tal makes its contribution is impor¬ 
tant.—^Edward P. Allison Co. v. C. I. 
R., C.C.A., 63 P.2d 553. 

Classification denied where capital 
was material income-producing fac¬ 
tor.—^Edward P. Allison Co.' v. C. I. 
R., supra—Jenkins-Kreer & Co. v. C. 
I. R., C.C.A., 50 P,2d 53, certiorari 
denied Jenkins-Kreer & Co. v. Bur¬ 
net, 52 S.Ct. 127, 284 U.S. 672, 76 L. 
Ed. 568^—^Atlanta-Southern Dental 

College V. C. I. R., C.C.A.Ga., 50 P. 
34—Crider Bros. Commission Co. 


V. C. I. R., C.C.A., 45 F2d 974, cer¬ 
tiorari denied Crider Bros. Commis¬ 
sion Co. V. Burnet, 51 S Ct. 4S3, 283 

U. S. 834, 75 L.Ed. 1446—McManus- 
Heryer Brokerage Co. v. Crooks, D.C. 
Mo., 41 F.2d 280—Franciscus Realty 
Co. V. C, I. R., C.C.A., 39 P.2d 583— 

C. F. Medaris Co. v. C. I. R., C.C.A., 
38 P.2d 812—Prey Bros. Live Stock 
Commission Co. v, C. I. R., C.C.A., 36 
P.2d 326—Conklin-Zonne-Loomis Co. 

V. C. 1. R., aC.A., 29 F.2d 698, cer¬ 
tiorari denied Conklin-Zonne-Loomis 
Co. V. Blair, 49 S.Ct. 512, 279 U.S. 
871, 73 L.Ed. 1007—U. S. v. Pann, 

D. C.Cal., 23 P.2d 714, affirmed, C.C.A., 
Pann v. U. S., 44 P.2d 321—Thomas 

E. Basham Co. v. Lucas, D.C.Ky., 21 

F. 2d 550, affirmed, C.C.A., 30 P.2d 97 
—^Hubbard-Ragsdale Co. v. Dean, D. 
C.Ohio, 15 P.2d 410, affirmed, C.C.A., 
15 P.2d 1013—Cotton Hotel Co. v. 
Bass, D.C.Tex., 7 P.2d 900. 

5. U.S.—a Angelo & Co. v. C. I. R., 
C.C A., 36 P.2d 193. 

6. U.S.—Thomas E. Basham Co. v. 
Lucas. D.C.Ky., 21 P 2d 550, af¬ 
firmed, C.C.A., 30 F.2d 97. 

7. U.S.—Potts-Turnbull Advertising 

Co. V. U. S., Ct,Cl., 37 P.2d 970— 
Strayer’s Business College v. C. I. 
R., C.C. A., 35 F.2d 426—Shipley 

School V. McCaughn, C.C.A.Pa., 34 
P.2d 281—^Atlantic Coast Distribu¬ 
tors V. G. I. R., C.C.A., 33 F.2d 733 
—^North American Ry. Const. Co. 
V. C. I. R., C.C.A., 27 F.2d 493, 59 
A.L.R. 1274—^New Orleans Ship¬ 
wright Co. V. C. I. R, C.C.A., 27 P. 
2d 214—^Hurst, Anthony & Wat¬ 
kins V. Heiner, D.C.Pa., 26 F.2d 734 
—^Harry S. Kaufman, Limited, v. 
C. I. R., C.C.A.La., 24 F.2d 44— 
Fuller & Smith v. Routzahn, D.C. 
Ohio, 23 P.2d 959—^Alexander & 
Garrett v. U. S., D.C.Ga,, 21 F.2d 
547—George B. Ricaby Co. v. 
Nauts, D.aOhio, 19 P.2d 271. 

a. U.S.—Edward P. Allison Co. v. C. 
I. R., O.C.A., 63 F.2d 553—G. M. 
Basford Co. v. U. S., Ct.Cl., 59 P. 
2d .259—Long v. C. I. R, C.C.A., 
50 F.2d 77-5—^Jenkins-Kreer & Co. 
V. C. I. R., C.C.A., 50 F.2d 53, cer¬ 
tiorari denied Jenkins-Kreer & Co. 
V. Burnet, 52 S.Ct. 127, 284 U.S. 
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672, 76 L.Ea. 568—Crider Bros. 

Commission Co. v. C. I. R., C.C.A, 
45 F.2d 974, certiorari denied Cri¬ 
der Bros. Commission Co. v. Bur¬ 
net, 51 S.Ct. 483, 283 U.S. 834, 75 
L.Ed. 1446—^IVIcManus-Heryer Bro¬ 
kerage Co, V. Crooks, D.O.Mo., 41 
P.2d 280—Conklin-Zonne-Loomis 
Co. V. C. I. R., CC.A, 29 F.2d 698, 
certiorari denied Conklin-Zonne- 
Loomis Co. V. Blair, 49 S Ct. 512, 
279 U.S. 871, '73 L.Ed. 1007—Mat¬ 
teson Co. V. Willcuts, D.C.Minn., 
12 F..2d 447. 

9. U.S.—^New Colonial Ice Co. v. 
Helvering, 54 S.Ct. 788, 292 U.S. 
4'35, 78 L.Ed. 134iS—Burnet v. 

Commonwealth Improvement Co., 
i53 S.Ct. 198, 287 U.S. 41'5, 77 L.Ed. 
399—Paymer v. C. 1. R., C.C.A, 150 
P.2d 334—C. I. R. V. Montgomery, 
C.C.ATex., 144 P.2d 313—Chandler 
V. C. I. R., C.C.A, 119 P.2d 623— 
Bass V. Hawley, C.CLA.Tex., 62 P. 
2d 721. 

Corporation and stockholders as sep¬ 
arate entities for purposes of tax¬ 
ation generally see Corporations § 

4. 

Stockholder's sale of stock 

Where sale of corporation’s stock 
was made by stockholder individual¬ 
ly, not as representative of corpora¬ 
tion, profits were taxable as stock¬ 
holder’s income, not as sale of cor¬ 
poration’s assets.—Patterson v. Mot- 
ter, D.C.Kan., 55 P.2d 692, aflfirmed, 
C.C.A., Hotter v. Patterson, 68 P.2d 
252—U. S. V. Board,'iD.C.Ky., 14 P..2d 
459. 

Corporation and partnership 
Where corporation’s business con¬ 
sisted in selling horses and mules at 
auction for commission, and princi¬ 
pal stockholder and other corporate 
officers carried on partnership busi¬ 
ness of buying horses and mules at 
the auctions, and the two businesses 
were carried on separately, and In¬ 
come taxes were paid separately 
even when taxpayers would have 
benefited by aggregating the re¬ 
turns, and corporation did not ac¬ 
cord partners any privileges not ac¬ 
corded to other customers, aggrega¬ 
tion of the two businesses for in- 
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Iv owned hy one stockliolder.iO and the federal in¬ 
come tax on the income of a corporation is pri¬ 
marily the debt of the corporation,and accord¬ 
ingly income of a corporation having a tax identity 
distinct from that of its stockholders will be taxed 
to the corporation rather than to the stockholders.^^ 
The courts have the power and the duty to look 
through the form of a corporation, however, in or¬ 
der to determine a stockholder’s rights and liabili¬ 
ties under the taxing statutes,^^ and the corporate 
form wdll be disregarded where it serves no busi¬ 
ness purpose and is but a sham.^^ So the treasury 
may disregard the separate corporate entity where 
it serves but as a shield against taxation, and treat 


the one who actually may take the benefit of the 
income as the owner of the property which produc¬ 
es it, and tax him accordingl3^^5 

b. Income Paid Directly to Stockholders or 
Bondholders 

Income to which a corporation is entitled is taxable 
to the corporation although paid directly to its stock¬ 
holders. 

A corporation cannot escape taxation by permit¬ 
ting income to which it is entitled to be paid direct¬ 
ly to its stockholders.!® Thus payments made di¬ 
rectly to stockholders b^^ the lessee or transferee of 
corporate property are properly recognized and tax¬ 
able as income to the corporation,!'^ even though 


come tax j)urposes was not justified 
notwithstanding- partners were 
working at same time for corpora¬ 
tion and for themselves and as be¬ 
tween themselves divided earnings 
from corporation and partnership on 
similar basis.—Ross v. C. I. R., C.C. 
A.Tex., 129 F.2d 310. 

10. U.S.—Burnet v. Commonwealth 
Improvement Co., 53 S.Ct. 198, 2S7 
U.S. 415, 77 L.Ed. 399—Planters' 
Cotton Oil Co. V. Hopkins, C.C.A. 
Tex., 5'3 F.2d S25, affirmed Plant¬ 
ers' Cotton Oil Co. of Waxahachie, 
Tex., V. Hopkins, 52 S Ct. 509, 2'86 

U. S. 332, 76 U.Ed. 1135—Paymer 

V. C. I. R., C.C.A., 150 P.2d 334. 

11. Ark.—Culp Bros. Piano Co. v. 
Moore, 258 S.W. 326, 162 Ark. 292. 

Pormer stockholders 

There is no legal obligation on the 
stockholders, after they have sold 
their shares of stock in a corpora¬ 
tion, to pay the income taxes that 
had accrued, and had not been paid 
prior to the sale of such stock in the 
absence of express agreement.—Culp 
Bros. Piano Co. v. Moore, supra. 

12 . U.S.—Pal car Real Estate Co. v. 
C. I. R, C.C.A., 131 P.2d 210— 
Security Co. v. C. I. R., C.C.A., 90 
F.2d 951—First IN’at. Bank v. U. S., 
C C.A.C 0 I 0 ., 86 F.2d 938—Burnet v. 
Lexington Ice & Coal Co., C.C.A., 
62 F.2d 906. 

Corporation held to have distinct tax 
identity 

H-S.—Moline Properties v. C. I. R., 
Fla., 63 S.Ct. 1132, '319 U.S. -436, 87 
L.Ed. 1499—Paymer v. C. I. R., C. 
C.A., 150 P.2d 334—C. I. R. v. 
Montgomery, C.C.A.Tex., 144 F.2d 
313—Sheldon Bldg. Corporation v. 
C. I. R., CC.A., 118 F.2d 83-5. 

13. U.S.—McDonald v. C. I. R., C.C. 
A., -52 F.2d 920. 

1.4. U.S.—Paymer v. -C. I. R., C.C.A., 
150 F.2d ’SSL 

-Corporation held not subject to tax 
A corporation which did no busi¬ 
ness but merely held naked legal ti¬ 
tle to certain farm land for the con¬ 
venience of partnership or individu¬ 


als who controlled corporation and 
dealt with its legal title as though 
ownership legal as well as equitable 
reposed in them was not subject to 
federal income taxes.—Heringer 
Bros. & Sons v. U. S., D.C.Cal., 53 F. 
Supp. 716, appeal dismissed, C.C.A., 
142 F.2d 465. 

Escaping- -taxation not “business” 

A corporation, to constitute a sep¬ 
arate jural person for purpose of 
taxation is one which does some 
business in the ordinary meaning, 
and escaping taxation is not such 
“business."—^National Investors Cor¬ 
poration V. Hoey, C.C.A.N.T., 144 F. 
2d 466. 

15. U.S.—^Higgins v. Smith, N.Y., 60 
set. 355, 308 U.S. 473, 84 L.Ed. 
406—Paymer v. C. I. R., C.C.A., 
150 F 2d 334—Thompson v. U. S., 
C.C.A.Fla., 110 F.2d 585. 
Consolidation of income 

(1) The commissioner of internal 
revenue may, for tax purposes, con¬ 
solidate the income of the sole 
stockholder with the income of a 
wholly owned corporation created 
and operated primarily to diminish 
the stockholder’s tax burden.—C. I. 
R. V. Smith, C.C.A., 136 F.2d 556. 

(2) Such income is taxable as in¬ 
come of the stockholder.—C. I. R. v. 
Smith, supra—Brown v. O. I. R., C.C. 
A., 11.5 P.2d 337. 

Insurance premiums 

Where corporations in which tax¬ 
payer owned all capital stock paid 
premiums on policies on taxpayer's 
life and policy proceeds were pay¬ 
able to taxpayer’s wife and children 
and corporations did not benefit 
from policies, determination that 
taxpayer received benefit of pay¬ 
ments and that they were “income" 
taxable to him was not error.— 
Yuengling v. C. I. R., C.C.A., 69 P.2d 
971. 

Winding up of syndica-te and distri¬ 
bution to member 
Where syndicate for promotion of 
corporation, after corporation’s or¬ 
ganization, &n merger with other 
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corporation, involving exchange of 
old shares for shares of new corpo¬ 
ration, distributed old shares to syn¬ 
dicate’s members, profits became 
taxable to members.—Duffin v. Lu¬ 
cas, C.C A.Ky., 55 P.2d '786, certiorari 
denied 53 S.Ct. 14, 287 U.S. 611, 77 
L.Ed. 5*31. 

16 . U.S.—Eastern Carbon Black Co. 

V. Brast, C.C.A.W.Va., 104 P.2d 
4'60—Garrison Bros. State Bank v. 
C. I. R., C.C.A., 67 P.2d 486— 

Louisville, H. & St. L. Ry. Co. v. 
U. S., D.C.Ky., 20 F.Supp. 48-3. 

17. U.S.—U. S. V. Joliet & C. R. Co, 
Ill., 62 S.Ct. 443, 31-5 U.S. 44, 86 L. 
Ed. 658—Palace Theatre v. U. S., 
C.C.A Ind., 148 F.2d 30—C. I. R. v. 
Hartford Fire Ins. Co., C.C.A., 141 
F.2d 774, certiorari denied 64 S.Ct. 
1268, 322 U.S. 751, 88 L.Ed. 1582— 
C. I. R. V. Western Union Tele¬ 
graph Co., C.G.A., 141 F.2d 77-4, 
certiorari denied 64 S.Ct. 1262, 322 
U.S. 751, 88 L.Ed. 1581—U. S. v. 
Morris & Essex R. Co., C.C.A.N.Y., 
135 P.2d 711, certiorari denied 
Morris & E. R. Co. v. Delaware, L. 
& W. R. Co., 64 S.Ct. 61. 320 U.S. 
754, 88 L.Ed. 449—U. S. v. War¬ 
ren R. Co., C.C.A.jSr.Y., 127 P.2d 
134—Terre Haute Electric Co. v. 
C. I. R., C.C.A., 96 P.2d 383—Pa¬ 
cific & Atlantic Telegraph Co. of 
U. S. v. C. I. R., C.C.A., 8'3 F.2d 
469, certiorari denied Pacific & At¬ 
lantic Telegraph Co. v. C. I. R., 57 
S.Ct. 26, 299 U.S. 564, 81 L.Ed. 415 
—U. S. V. Northwestern Telegraph 
Co., C.C.A.Conn., -S-S P.2d 468, cer¬ 
tiorari denied Northwestern Tele¬ 
graph Co. V. U. S , 57 S.Ct. 27, two 
cases, <299 U.S. 565, 81 L.Ed, 416— 
Gold & Stock Telegraph Co. v. C. 
I. R., CC.A., 83 P.2d 465, certiorari 
denied 57 S.Ct. 26, 299 U.S. 564, 81 
L.Ed. 415—U. S. V. Western Union 
Telegraph Co., D.C.N.Y., 19 F2d 
157, affirmed, C.C A., 50 P.2d 102— 
Louisville, H. & St. L. Ry. Co. v. 
U. S., D.C.Ky., 20 F.Supp. 483— 
Northern R. Co. of New Jersey v. 
Lowe, N.Y., 250 F. 856, 163 C.C.A. 
170—^West End St. Ry. Co. v. Mai- 
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the corporation may remain in business only to 
maintain a stock transfer book;^^ and this rule is 
applicable in respect of rentals accruing on stock 
of the lessor owned by the iessee4^ 

§ 398. - Affiliated Corporations 

Th6 Uability of affiliated corporations for income re¬ 
ceived during the tax year depends on the facts of the 
particular case. 

The liability of affiliated corporations for income 
received during the tax year depends on the facts 
of the particular case.^o Under a statute providing 
that corporations shall be deemed to be affiliated if 
substantially all the stock of two or more corpora¬ 
tions is owned or controlled by the same interests, 
the term ‘‘substantially all the stock” does not in¬ 
dicate a definitely fixed percentage; it -is a some- 


, what elastic term, which must be construed accord- 
ing to the facts of the particular case.^i Affilia¬ 
tion of corporations for purposes of taxation com¬ 
mences with the acquisition of a corporation from 
owners outside the group and ends with disposal of 
all properties or stock to those outside the group.^- 
The purpose of a statute authorizing the commis¬ 
sioner to distribute, apportion, or allocate gross in¬ 
come between businesses owned or controlled by the 
same interests is to reflect income that exists, and 
it does not authorize the commissioner to set up 
income where none exists.^^ Statutory provisions 
exempting subsidiaries of tax-exempt corporations 
are to be construed more strongly against the tax¬ 
payer, for taxation is the rule and exemption the 

exception.24 


ley. Mass., 246 F. 625, 158 C.C.A- 
581, certiorari denied, 1918, 38 S. 
Ct 423. 246 U.S. 671, 62 L, Ed. 931 
—Rensselaer & S. R. Co. v. Irwin, 
D.C.NT., 239 F. 739, affirmed 249 
P. 726, 161 C.CA. 636, certiorari 
denied '38 S Ct. 4.24, 246 U.S. 671, 
62 L Ed. 931—American Telegraph 
& Cable Co. v. U, S., 61 Ct.Cl. 326, 
certiorari denied 46 S.Ct. 473, 271 
U.S. 660, 70 L.Ed. 1137, 

N.Y.—Johnson v. Western Union 
Telegraph Co., 57 NE2d 721, 293 
N.Y. 379, motion denied 59 N.E.2d 
446, 293 N.Y. 859. 

Liability of stockholders as trans- 
feres see infra § 771. 

Treasury regiilatioa held controlling 
The treasury regulation that, 
when corporation leases property in 
consideration of lessee’s payment of 
dividends to lessor’s stockholders, 
such payments shall be returned by 
lessor as income, if valid, governed 
a railroad’s transfer of property un¬ 
der so-called lease in perpetuity 
without a defeasance clause in con¬ 
sideration of lessee’s payment to 
lessor’s shareholders of an annual 
seven per cent dividend, and taxes 
arising from payment of such divi¬ 
dend, whatever might be the legal 
incidents of the indenture creating 
the so-called lease under state law. 
—U. S. v. Joliet & C. R. Co., Ill., 62 
S.Ct 442, 315 U.S. 44, 8$ L.Ed. 658. 

18. U.S.—U. S. V. Joliet & C. R. Co., 
supra. 

19. U.S.—C. I. R. V. Western Union 
Telegraph Co., G.C.A., 141 F.2d 774, 
certiorari denied 64 kct, 1262, 322 
U.S. 751, 88 L.Ed. 1581—C. I. R. v. 
Hartford Fire Ins. Co., C.C.A., 141 
F.2d 774, certiorari denied 64 S.Ct. 
1.268, 322 U.S. 751, i88 L.Ed. 1582— 
Pacific & Atlantic Telegraph Co. 
of U. S. V. C. I, R., C.C.A., 8‘3 P.2d 
469, certiorari denied Pacific & At¬ 
lantic Telegraph Co. v. C. I. R., 57 
S.Ct 26. 299 U.S. 564, 81 L.Ed. 
415—Gold <& Stock Telegraph Go. 


V. C. I. R., C-C.A.2, 83 F.2d 465, cer¬ 
tiorari denied 57 S.Ct. 26, 299 U.S. 
564, 81 L.Bd. 415. 

20. U.S.—Texon Oil & Land Co. of 
Texas v. U. S., C.C.A.Tex., lis F. 
2d 647. 

Subsidiary held liable 

U. S.—Texon Oil & Land Co. of Tex¬ 
as V. U. S., supra. 

Profits from sale of stock 

(1) Where holding corporation, 
owning national bank's stock, pur¬ 
chased shares of mining company’s 
stock for purpose of improving 
bank’s financial condition, such 
shares were entered on holding cor¬ 
poration’s books as its property, it 
retained dividends paid thereon, and 
its reports to its stockholders re¬ 
flected its unqualified ownership of 
shares, profits received and retained 
by bank from its subsequent sale of 
shares were properly taxed as hold¬ 
ing corporation’s income; but where 
holding corporation agreed to pur¬ 
chase shares of mining company’s 
stock for purpose of improving 
bank’s financial condition, such stock 
was not entered on holding Corpora¬ 
tion’s books, dividends thereon were 
paid to and retained by seller, and 
escrow holder thereof subsequently 
delivered stock to bank, which sold 
majority of shares at large profit 
and turned over amount of purchase 
price to such seller, such amount 
was taxable as income of bank, not 
holding corporation, even if bank 
was not legally competent to pur¬ 
chase shares.—Guaranty Trust Co. 

V. U. S., C.C.A.Wash., 139 F.2d 69. 

(2) Profit made by a subsidiary 
member of a group of affiliated cor¬ 
porations in the sale to outside per¬ 
sons of stock of the parent corpora¬ 
tion bought from outside persons is 
taxable to the subsidiary although 
the parent corporation filed a con¬ 
solidated tax return which included 
the subsidiary.—^Founders General 
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Corporation v. C. I. R., C.C.A., 79 F. 
2d 6—C. I. R. V. General Gas & Elec¬ 
tric Corporation, C.CA., 72 F.2d 364. 
certiorari denied General Gas & 
Electric Corporation v. C. I. R., 55 
S.Ct. 210, 293 U.S. 618, 79 L.Ed. 706— 
C. I. R. V. Van Camp Packing Co., 
C.C.A., 67 P.2d 596. 

(3) It has been held, however, 
that an apparent profit made by the 
subsidiary from a sale to outside 
persons of stock of the parent cor¬ 
poration, bought from the parent 
when the stock was issued at less 
than sale price, was not taxable to 
the subsidiary when there is no cost 
basis on which gam or loss can be 
determined —Founders General Cor¬ 
poration V. C. I. R , C.C.A., 79 F.2d 6. 

Income from use of assets of af¬ 
filiated company which had been in¬ 
formally taken over by the sole 
stockholder and operated by the lat¬ 
ter was the income of the company 
and not of the stockholder.—Ameri¬ 
can Pacific Whaling Co. v. C. I. R-, 
C.C.A., 74 F.2d 613. 

21. U.S.—U. S. V. Why el, D C.Pa., 
19 F.2d 260, affirmed, C.C.A., 28 F. 
2d 30, certiorari dismissed 49 S. 
Ct. 178, 278 U.S. 664, 73 L.Ed. 570, 
and Heiner v. Henry Wilhelm Co.. 
49 S.Ct. 178, 278 U.S. 664, 7J L.Ed. 
570. 

Consolidated or separate corporate 
returns see infra §§ 642—651. 
Corporations held affiliated where 
brothers owned ninety-four and 
four-tenths and ninety-nine and six- 
tenths per cent, of stock in two cor¬ 
porations.—U. S. V. Whyel, supra. 

22. U.S.—Hernandez v. Charles II- 
feld Co., C.C.A.N.M., 66 F.2d 236, 
rehearing denied 67 F.2d 2'36, af¬ 
firmed 54 S.Ct. 596, 29,2 U.S. 62, 78 
L.Ed. 1127. 

23. U.S.—Tennessee - Arkansas 
Gravel Co. v. C. I. R., C.C.A., 112 
F.2d 508. 

24. U.S.—Gagne v. Hanover Water 
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§ 399. - Foreign Corporations 

Foreign corporations are taxable in accordance with 
the controlling provisions of the revenue acts. 

With respect to liability for taxation of income, 
foreign corporations are classed by the Internal 
Revenue Code, 26 U.S.C.A. § 231, and similar stat¬ 
utes, as nonresident and resident corporations, and, 
in determining whether a corporation is a nonresi¬ 
dent or a resident within such provisions, each case 
must be decided on its own facts.^^ A statutory 
provision defining gross income, in the case of a 
foreign corporation, as including only the gross in¬ 
come from sources within the United States, states 
the general rule^^ and is not modified by other pro¬ 
visions in the statute using the term to embrace all 
the corporate gross income, both foreign and do- 
mestic.^'^ If a foreign corporation has no income 
from sources within the United States, it is not li¬ 
able for any income tax.^S 

g 400. - Dissolved Corporations 

Although a dissolved corporation is not chargeable 
with tax on income accruing to Its successor after its 
dissolution, the corporate duty of payment of taxes 
cannot be escaped by dissolution. 

While a dissolved corporation is not properly 
chargeable with tax on income accruing to its suc- 
'Cessor after its dissolution,^9 the corporate duty of 
-pa 5 nnent of taxes cannot be escaped by dissolu¬ 


tion.s® Treasury regulations and state statutes con¬ 
tinuing dissolved corporations for the purpose of 
winding up their affairs will be considered in de¬ 
termining whether profit from a sale of corporate 
property is taxable to the corporation,and ac¬ 
cordingly a corporation may be taxed on profits de¬ 
rived from a sale after its dissolutiom^s A statute 
giving third persons the right to assert their reme¬ 
dies against a dissolved corporation within a speci¬ 
fied number of years after dissolution does not im¬ 
pose any limitation on the government’s right to 
assess income taxes where the dissolution is not per¬ 
fected because of a failure to comply with statutory 
provisions as to the manner of dissolution.93 

§ 401 . - Successor Corporations 

A corporation succeeding to the business of another 
is taxable on the profits realized by it after organiza¬ 
tion, but not on income previously earned by its predeces¬ 
sor; but a consolidated corporation may be liable for 
the income tax of a previous year of one of its con¬ 
stituent corporations. 

A new corporation succeeding to the business of 
another corporation is taxable as a separate entity, 
distinct from the old corporation, on the profits re¬ 
alized by it after its organization,94 at least where 
there was an intention to liquidate the business of 
the old corporation and there was no plan of re¬ 
organization in effect at the time of the liquidating 
distribution made by it.95 Similarly income earned 


Works Co., C.C.A.N.H., 92 F.2d 

659. 

25. U.S.—Helvering v. Scottish 
American Inv. Co., C.C.A., 139 F.2d 
419, affirmed 65 S.Ct. 169, 323 U.S. 
119, S9 L.Ed, 113—Linen Thread 
Co. V. C. I. R., C.C.A., 128 F.2d 166, 
certiorari denied Linen Thread Co. 
V. Helvering, 63 S.Ct. 79, 317 U.S. 
673, 87 L.Ed. -541. 

'foreign corporation with office or 
place of business within XTnited 
States 

(1) Under Revenue Acts of 1936, 
1938 § 231 (h), and similar statutes, 
making a corporation taxable as a 
resident foreign corporation if it 
had “an office or place of business" 
‘Within the United States the corn- 
mining whether foreign corporations 
had an office or place of business 
within the United States so the com¬ 
posite picture of activities and pow¬ 
ers of resident agent was to be 
viewed as an integrated whole.— 
Helvering v. Scottish American Inv. 
Co., supra. 

(2) Where corporations, organized 
under laws of Great Britain and 
having principal office in Scotland, 
appointed resident of United States 
as assistant secretary with author¬ 
ity to open offices for the corpora¬ 
tions in the United States and vest¬ 


ed in him real discretion, and he 
opened office and performed import¬ 
ant duties, the corporation had an 
“office or place of business" within 
the United States.—Helvering v. 
Scottish American Inv. Co., supra. 
Contra C. I. R v. Scottish American 
Inv. Co., C.C.A., 142 F.2d 401, re¬ 
versed 6-5 S.Ct 169, '32*3 U.S. 119, i89 
L.Ed. 113—C. I. R. V. British Assets 
Trust, C.C.A., 142 F.2d 401, reversed 
65 S.Ct. 169, 323 U.S. 119, '89 L Ed. 
113—C. I. R. V. Second British As¬ 
sets Trust, C.C.A., 142 F,2d 401, re¬ 
versed 65 S.Ct 169, 323 U.S. 119, 89 
L.Ed. 113. 

Konresideut foreign corporation 
whose stockholders were all nonresi¬ 
dent aliens was within statutory 
definition of “any corporation” as 
used in statute imposing surtax on 
income of personal holding company 
and defining such company as “any 
corporation," etc.—Helvering v. Syn¬ 
dicate Varieties, 140 F.2d 344, 78 U. 
S.App.D.C. 306. 

26. U. S —^Porto Rico Coal Co. v. C. 
I. R., C.C.A., 126 F.2d 212. 

What constitutes income from 
sources within United States see 
supra § 111. 

27. U.S.—Porto Rico Coal Co. v. C. 
I. R., supra. 


28. U.S.—C. I. R. V. Piedras Negras 
Broadcasting Co., C.C.ATex., 127 
P.2d 260. 

29. U.S.—Rockwood v. U, S., Ct.CL, 
39 P.2d 984. 

30. U.S.—Signal Oil & Gas Co. v. 
U. S., C.C.A.CaL, 125 F.2d 476— 
Sarther Grocery Co. v, C. I. R., C. 

C. A., 6'3 F.2d 68—U. S. v. Updike, 

D. C.Neb., 1 F.2d 550, affirmed, C.C. 
A., Updike V. U. S., S F.2d 913, 
certiorari denied 46 S.Ct. 473, 2‘71 
U.S. 661, 70 L.Ed. 1138—Breene v. 

U. S., Ot.Cl., 8 F.Supp. 730. 

33 C.J. p 29S note 18. 

Third persons who may be required 
to pay see infra §§ 769-771. 

31. U.S.—Burnet v. Lexington Ice 
& Coal Co., C.C.A, 62 P.2d 906— 
Taylor Oil & Gas Co. v. C. I. R., 
C.C A., 47 P.2d 108, certiorari de¬ 
nied Taylor Oil & Gas Co. v. Bur¬ 
net, 51 S.Ct. 655, 283 U.S. 862, 75 
L.Ed. 1467. 

32. U.S.—Taylor Oil & Gas Co. v. C. 
I. R., supra. 

33. U.S.—In re Wolf Mfg. Indus¬ 
tries, C.C.A.Ind., 56 F.2d 54. 

34. U.S.—Seaboard Air Line Ry. Co. 

V. U. S., 67 Ct.CL 160. 

35. U.S.—Kennemer v. C. I. R., C. 
C.A.Tex., 96 P.2d 177. 
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by a corporation before its successor’s incorporation 
is not taxable as income of the successor, 36 but a 
consolidated corporation may be liable for the in¬ 
come tax of a previous year of a corporation con¬ 
solidated into it.37 

Where an unincorporated association having pur¬ 
poses warranting its exemption from tax as a ‘‘civic 
organization” is succeeded by a corporation having 
the same purposes but limiting the liability of indi¬ 
viduals involved, the successor may be regarded as 
entitled to the same exemption.38 

§ 402. Joint Stock Associations 

A joint stock company conducting its business after 
the form and manner of a corporation is taxable as a 
corporation or an association, and not as a partnership. 

In view of the Internal Revenue Code, 26 U.S. 
C.A, § 3797, and similar statutes, providing that the 
term “corporation” includes associations, joint-stock 
companies, and insurance companies, a joint-stock* 
company conducting its business after the form and • 
manner of a corporation may be taxed, regardless 
of its status under the laws of the state in which 
it operates, as a corporation^^ or an association,^® 
and not as a partnership.'^^ 


§ 403. Joint Adventures 

Whether a jaint adventure is taxable as a corpora¬ 
tion depends on the nature of the business and character 
of the organization. 

In view of the Internal Revenue Code, 26 U.S. 
C.A. § 3797, and similar statutes, defining partner¬ 
ships and corporations, whether a joint adventure 
is taxable as a corporation depends on whether the 
enterprise, as organized and operated, resembles a 
corporation more nearly than it does a partnership,, 
not being either exactly,^^ -ind in determining the 
question the nature of the business and character 
of the organization must be looked to.^3 

§ 404. Nonprofit Corporations and Associa¬ 
tions 

Cemetery companies and civic leagues or organiza¬ 
tions coming within the statutory provisions exempting 
such associations from taxation of income are not tax¬ 
able. 

The Internal Revenue Code, 26 U.S.C.A. § 101. 
and similar statutes, exempt certain named nonprof¬ 
it corporations and associations from taxation of 
income. Among the associations thus exempted are 
business leagues, chambers of commerce, boards of 
trade and similar organizations, which are dis- 


3S. U.S.—Board of Trade Bldg, v. 

U. S.. CtCL, 1 P.Supp. 862. 

Tlie failure to proceed to collect 
tax on certain funds of a company 
until after its discontinuance of busi¬ 
ness and transfer of assets to a new 
company or against the new com¬ 
pany until after collection was barred 
by limitations does not justify a de¬ 
termination that the funds consti¬ 
tuted income in the hands of the new 
company merely to permit collection 
of the tax by indirect means.—Mac- 
Laughlin v. Harr, C.C.A.Pa., 99 F.2d 
638. 

TTnder bank merger agreement, in¬ 
terest on certain mortgages accruing 
prior thereto was not taxable as in¬ 
come to new bank.—First Nat. Bank 
V. U. S., 65 CtCL 112. 

37. U.S.—U. S. y. Oswego Falls Cor¬ 

poration, D.C.N.Y., 28 F.Supp. 872, 

affirmed, C.C A., 113 P.2d 322. 

3S. U.S.—Debs Memorial Radio Fund 

V. C I. R, C.C.A., 148 F.2d 948. 
Corporate charter 

Fact that corporate charter did not 
mention social welfare purpose did 
not establish that corporation was 
not a nonprofit organization within 
provision of revenue code exempting 
from income tax nonprofit civic or¬ 
ganizations.—Debs Memorial Radio 
Fund V. C. I. R, supra. 

39.. U.S.—Burk-Waggoner Oil Ass’n 
V. Hopkins, Tex., 46 S.Ct 48, 269 
U.S. 110, 70 L.Bd. 1S3-—Shamrock 


Oil Co. V. C- I. R., C.C.A.Tex., 77 
F.2d 553, certiorari denied 56 S.Ct. 
155, 296 U.S. 632, 80 L Ed. 449— 
Murchison's Estate v. C. I. R., C C. 
Tex., 76 F.2d 641, followed in Fain 
V. C. L R., 76 F.2d 1008, certiorari 
denied 56 S.Ct. 100, three cases, 296 

U. S. 588, 80 L Ed. 416, and McGaha 

V. C. I. R., 56 S.Ct. 100, two cases, 
296 U.S. 588, 80 L.Ed. 416. 

40. U.S.—C. I. R. V. Brouillard, C.C. 
A., 70 F.2d 154, certiorari denied 
Helvering v. Pryor & Lockhart 
Development Co., 55 S.Ct. 85, 293 
U.S. 574, 79 L.Ed. 672. 

41. U.S.—Shamrock Oil Co. v. C. I. 

R. , C.C,A.Tex., 77 F.2d 553, certio¬ 
rari denied 56 S.Ct. 155, 296 U.S. 
632, 80 L.Ed. 449—Burk-Waggoner 
Oil Ass'n V. Hopkins, D.C.Tex., 296 
P. 492, affirmed 46 S.Ct 48, 269 U. 

S. 110, 70 L.Ed. 183. 

42. U.S.—C. I. R. V. Rector & David¬ 
son, C.C.A.Tex, 111 P.2d 332, cer¬ 
tiorari denied Helvering v. Rec¬ 
tor & Davidson, 61 S.Ct. 33, 311 
U.S. 672, 85 L.Ed. 432. 

43. U.S.—Trust No. 5833, Security- 
First Nat. Bank v. Welch, C.C.A. 
Cal., 54 F.2d 323, certiorari denied 
52 S.Ct 496, 286 U.S. 544, 76 L. 
Ed. 1281. 

Held not taxable as corporation 
(1) A joint adventure created by 
agreement whereby each subscriber 
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created a general nonrevocable agen¬ 
cy in the manager for the period 
fixed to do what was specified, the 
property acquired to belong in com¬ 
mon to the subscribers, and the lia¬ 
bility on any engagement made by 
the manager within his authority to- 
be the several personal liability of 
the subscribers is not an association 
taxable as a corporation.—C. I. R. v.. 
N. B. Whitcomb Coca-Cola Syndicate, 
C.C.A.Ga.. 95 P.2d 596, followed in 
C. I. R. V. N. B. Whitcomb Money 
Syndicate, 95 P.2d 598. 

(2) Where title to interest in 
mineral lease was held in undivided 
interests by all participants who 
were tenants in common, an agency 
relation was created by each co-own¬ 
er as principal, and without provi¬ 
sion for continuity, there was nO‘ 
limitation of personal liability, no 
stock was issued, no meetings were 
held, and enterprise had no office, no 
seal, no minutes', and no stock books, 
and no trust was ever created, en¬ 
terprise resembled a "partnership” 
more nearly than it did a "corpora¬ 
tion.”—C. I. R. V. Rector Sc Davidson, 
C.C.A.Tex., Ill P.2d 332, certiorari 
denied Helvering v. Rector & David¬ 
son, 61 S.Ct. 33, 311 U.S. 672, 85 L.Ed. 
432. 

Joint adventurer’s share of income.^ 

held taxable solely to him 
U.S.—C. I. R. V. Banfield, C.C.A., 122' 

P.2d 1017—Motter v. Smyth, C.C.A. 

Kan., 77 F.2d 77—Beazley v. Allen,. 

D.C.Ga., 61 F.Supp. 929. 
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cussed infra § 405, building and loan associations, 
considered infra § 406, clubs infra § 407, co-opera¬ 
tive associations infra § 408, corporations organ¬ 
ized to hold title to property and turn over the in¬ 
come therefrom to exempt organizations infra § 
409, and religious, benevolent, scientific, or educa¬ 
tional corporations and associations infra § 411. 

Cemetery companies. Under the Internal Reve¬ 
nue Code, 26 U.S.CA. § 101 (5), and similar stat¬ 
utes, exempting from taxation the income of ceme¬ 
tery companies owned and operated exclusively for 
the benefit of their members, or which are not op¬ 
erated for profit, and any corporation chartered 
solely for burial purposes as a cemetery corporation 
and not permitted by its charter to engage in any 
business not necessarily incident to that purpose, no 
part of the net earnings of which inures to the ben¬ 
efit of any private shareholder or individual, the 
exemptions conferred extend to cemetery compa¬ 
nies: (1) Owned and operated exclusively for the 
benefit of their members. (2) Not operated for 
profit. (3) Chartered solely for burial purposes, no 
part of the net earnings of which inures to the 
benefit of any private shareholder or individual.^^ 
It has been said that the foregoing requisites are 
mutually independent and that a company which 
fulfills any one of the three requirements is enti¬ 
tled to exemption.'^5 Within the requirement that 
the company be owned and operated exclusively for 
the benefit of its members, the members are the 
owners of lots or burial rights,and not the hold¬ 
ers of trust certificates issued in place of corporate 
stock,*47 and where such members are not entitled 
to participate in any distributions from the earn¬ 
ings of the company, but such earnings are distrib¬ 
uted among the certificate holders, the company is 
not operated for the benefit of its members.^^ It 


has been said that, in determining whether a ceme¬ 
tery company is exempt as not operated for profit, 
the test is whether its shareholders or trustees, or 
both combined, carry on business for profit how¬ 
ever, the fact that a cemetery company operates at 
a profit does not ipso facto deprive it of its right 
to exemption,but if it has earnings and desires to 
maintain an exemption status it must use all such 
income exclusively for the promotion and mainte¬ 
nance of the cemetery purposes for which it was 
created.^^ A cemetery company which made an¬ 
nual distributions from surplus earnings to holders 
of trust certificates without reference to discharge 
of a liability for cost of land or on the basis of a 
fixed percentage of sales prices of lots was not 
entitled to exemption as a cemetery company none 
of whose earnings inured to the benefit of private 
shareholders or individuals payment of the 

purchase price of its land out of a proportion of the 
proceeds of the sales does not bring that payment 
within the statutory prohibition against engaging in 
any business not necessarily incident to its purpose 
as a cemetery corporation,and the exemption pro¬ 
vision may not be construed to classify creditors 
whose debts are paid as private shareholders or in¬ 
dividuals to whose benefit the net income of the 
corporation inures.^^ 

Civic leagues or organisations. Under the Inter¬ 
nal Revenue Code, 26 U.S.C.A. § 101 (8), and sim¬ 
ilar statutes, exempting from income taxation civic 
leagues or organizations not organized for profit 
but operated exclusively for the promotion of so¬ 
cial welfare, an association to be exempt must sat¬ 
isfy three conditions. It must be: (1) A civic 
league or organization.^^ (^2) Not organized for 
profitA^ ( 3 ) Operated exclusively for the promo¬ 
tion of social welfare.^7 it has been held that the 


44. U.S.—West Laurel Hill Ceme¬ 

tery Co. V. Rothensies, C.C.A.Pa., 
139 P.2d 50, certiorari denied 64 
S.Ct. 636, 321 U.S. 780, 88 L.Ed. 
1073, two cases, and 64 S.Ct. 637, 
321 U.S. 780, 88 L.Ed. 1073. 

45. U.S.—West Laurel Hill Ceme¬ 

tery Co. V. Rothensies, supra—C. I. 

R. V. Kensico Cemetery, C.C.A., 96 
F.2d 694. 

46. U.S.—West Laurel Hill Ceme¬ 

tery Co. V. Rothensies, C.C.A.Pa., 
139 F.2d 50, certiorari denied 64 

S. Ct. 636, 321 U.S. 780, 88 L.Ed. 
1073, two cases, and 64 S.Ct. 637, 
321 U.S. 780, 88 L.Ed. 1073. 

47. U.S.—West Laurel Hill Ceme¬ 

tery Co. V. Rothensies, supra. 

4a U.S.—West Laurel Hill Ceme¬ 

tery Co. V. Rothensies, supra. 

49. U.S.—West laurel Hill Ceme¬ 


tery Co. V. Mcijaughlin, L.C.Pa., 
44 F.Supp. 63. 

50. U.S.—West Laurel Hill Ceme¬ 
tery Co. v. Rothensies, C.C.A.Pa., 
139 F.2d 50, certiorari denied 64 
S.Ct. 636, 321 U.S. 780, 88 L.Ed. 
1073, two cases, and 64 S.Ct. 637, 
321 U.S. 780, 88 L.Ed. 1073. 

51. U.S.—^West Laurel Hill Ceme¬ 
tery Co. V. Rothensies, supra.- 

52. U.S.—^West Laurel Hill Ceme¬ 
tery Co. V. Rothensies, supra—^West 
Laurel Hill Cemetery Co. v. Mc- 
Laug-hlin, D.C.Pa., 44 F.Supp. 63. 

5a U.S.—C. I. R. V. Kensico Ceme¬ 
tery, C.C.A., 96 P.2d 594. 

54. U.S.—C, I. R. V. Kensico Ceme¬ 
tery, supra. 

55, U.S.—^Debs Memorial Radio Fund 
V. C. I. R., C.C.A.. 148 F.2d 948. 
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Held civic leagtie or orgranization 

A corporation which succeeded un¬ 
incorporated association orgranized to 
conduct free public radio forum for 
dissemination of liberal and progres¬ 
sive social views, and which was 
incorporated to limit personal liabil¬ 
ity of individuals concerned.—Debs 
Memorial Radio Fund v. C. I. R., su¬ 
pra. 

56. U.S.—^Debs Memorial Radio Fund 
V. C. I. R., supra, 

57. U.S.—Industrial Addition Ass*n 
V. C. I. R., C.C.A., 149 F.2d 294— 
Debs Memorial Radio Fund v. C. I. 
R., C.C.A., 148 P.2d 948. 

Held exempt 

Statutory housing corporation leas¬ 
ing dwellings to tenant stockholders 
for monthly payments, applied as 
[ credits on common stock after de- 
I ducting expenses and fixed return on 
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statute should be liberally construed in favor of 
exemption.An adverse implication arising from 
incorporation under the business corporation law 
may be explained by extrinsic evidence showing that 
the corporation was not organized for profit,as 
that the by-laws were amended to prohibit the dis¬ 
tribution of profits to shareholders.®^ The fact that 
the corporate charter is silent as to the social wel¬ 
fare purpose is not conclusive.^! The fact that 
substantially all of the income of the corporation 
was derived from commercial activity does not es¬ 
tablish that the corporation was not a nonprofit or¬ 
ganization where the purpose of making profits was 
to enable it to engage in the promotion of social 
welfare.®^ It has been held, however, that a cor¬ 
poration which projects itself into a business of a 
kind ordinarily carried on privately for profit, and 
enters into a competitive field to the profit of its 
beneficial owmers, is not exempt.®^ 

§ 405. - Business Leagues, Chambers of 

Commerce, Boards of Trade, and 
Similar Organizations 

An association must possess the requisite statutory 


qualifications in order to be entitled to exemption under a 
statutory provision exempting from taxation business 
leagues, chambers of commerce, real estate boards, or 
boards of trade, not organized for profit, and no part of 
whose net earnings inures to the benefit of any private 
individual; and in determining the question each case 
must stand on Its own facts. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 101 (7), and similar statutes, exempting from tax¬ 
ation of income business leagues, chambers of com¬ 
merce, real-estate boards, or boards of trade, not 
organized for profit, and no part of the net earn¬ 
ings of which inures to the benefit of any private 
shareholder or individual, a business league is an 
association of persons having some common busi¬ 
ness interest.®! The fact that an association is a 
business league in form does not of itself entitle it 
to exemption from taxation,®® and under the treas¬ 
ury regulations promulgated under the statute it 
has been held that, in order to be exempt from tax¬ 
ation, a business league must possess the general 
characteristics of the other organizations with 
which the statute groups it.®® Under the statute it 
must have two particular qualities,®^ and if it fails 


preferred stock.—Garden Homes Co. 
V. C. I. H., C.C.A., 64 F.2d 593. 

58. U.S.—^Debs Memorial Radio Fund 
V. C. I. B., C.C.A., 148 F.2d 948. 

59. U.S.—^Debs Memorial Radio Fund 
V. C. I. R., supra. 

60. U.S.—^Debs Memorial Radio Fund 
V. C. I. R., supra. 

61. U.S.—^Debs Memorial Radio Fund 
V. C. I. R., supra. 

62. U.S.—Debs Memorial Radio Fund 
V. C. I. R., supra. 

63. U.S.—Industrial Addition Ass’n 
v. C. I. R., C.CA., 149 F.2d 294. 

64. U.S.—Underwriters’ Laboratories 
V. C. I. R., C.C.A., 135 F.2d 371, cer¬ 
tiorari denied 64 S.Ct. 63, two cas¬ 
es, 320 U.S. 756, 88 L.Ed. 450. 

Betterment of credit conditions 
Where common business interest of 
members of co-operative association 
was betterment of credit conditions, 
the association was a “business lea- 
g-ue.”—Retailers Credit Ass'n of Ala¬ 
meda County V. C. I. R., C.C.A., 90 
F.2d 47, 111 A.L.R. 152—Retail Cred¬ 
it Ass’n of Minneapolis v. U. S., D. 
C.Minn., 30 F.Supp. 855. 

Held business leagfue exempt from 
taxation 

(1) Hay dealers’ association.— 
Kansas City Hay Dealers’ Ass'n v. 
Crooks, D.C.Mo., 28 F.2d 909, affirmed, 
C.C.A., Crooks v, Kansas City Hay 
Dealers’ Ass’n, 37 F.2d 83. 

(2) Retail credit association 
which promoted common interests of 
retail merchants extending- credit to 
the public, educated the public in ad- 


-vantag-es of credit accounts, promot¬ 
ed g:reater use of credit, had no 
stock, paid no salaries, and received 
no profits, althougrh dues were col¬ 
lected to pay expenses.—Retail Credit 
Ass’n of Minneapolis v. U. S., D.C. 
Minn., 30 F.Supp. 855. 

(3) Other organizations.—C. I. R. 
v. Chicago Graphic Arts Federation, 

C. C.A., 128 F.2d 424—American Fish¬ 
ermen’s Tuna Boat Ass’n v. Bogan, 

D. C.Cal., 51 F.Supp. 933. 

Held not business league exempt 
from taxation 

(1) League of clubs primarily 
occupied with sports.—American 
Kennel Club v. Hoey, C.C.A.N.T., 148 
F.2d 920. 

(2) Association engaged for prof- 
[ it in the business of collecting and 

credit reporting for its members not¬ 
withstanding it was engaged in the 
enhancement of business conditions 
and trade, that its president and vice 
president served without salary, that 
it co-operated in civic events and 
possessed other attributes of a board 
of trade.—Durham Merchant's Ass’n 
V. U. S., D.aisT.C., 34 F.Supp. 71. 

(3) Incorporated adjustment bu¬ 
reau operated for profit of credit 
men’s association, which was not or¬ 
ganized for profit.—^Louisville Credit 
Men’s Adjustment Bureau v. U. S., 
D.C.Ky., 6 F.Supp. 196. 

65. U.S.—^Underwriters’ Laboratories 
v. C. I. R., C.C.A., 135 F.2d 371, 
certiorari denied 64 S.Ct. 63, two 
cases, 320 U.S. 756, 88 L.Ed. 450— 
Northwestern Municipal Ass’n v. 
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U. S., C.C.A.Minn., 99 F.2d 460— 
Retailers Credit Ass’n of Almeda 
County V. C. I. R., C.C.A., 90 F.2d 
47, 111 A.L.R. 152—Crooks v. Kan¬ 
sas City Hay Dealers’ Ass’n, C.C.A. 
Mo., 37 F.2d 83. 

66. U.S.—Produce Exchange Stock 
Clearing Ass’n v. Helvering, C.C.A., 
71 F.2d 142—^American Fishermen's 
Tuna Boat Ass’n v. Bogan, D.C. 
Cal., 51 F.Supp. 933—Durham Mer¬ 
chant’s Ass'n V. U. S., D.C.N.C., 34 
F.Supp. 71—Northwestern Munici¬ 
pal Ass’n V. U. S., D.C.Minn., 22 
F.Supp. 18, affirmed, C.C.A., 99 F.2d 
460. 

Similar purpose 

(1) Where one purpose of busi¬ 
ness league was to promote common 
business interests of members con¬ 
sisting of retailers, doctors, dentists, 
and other professional men, such 
purposes were similar to those of 
“board of trade,” as regards asso¬ 
ciation’s right to exemption from in¬ 
come tax.—Retailers Credit Ass’n of 
Alameda County v. C. I. R., C.C.A., 
90 F.2d 47, 111 A.L.R. 152. 

(2) Hay merchants' association 
although not “chamber of commerce,” 
but “business league,” may be “board 
of trade”.—Crooks v. Kansas City 
Hay Dealers Ass’n, C.C.A.Mo., 37 F. 
2d 83. 

67. U.S.—^Northwestern Municipal 
Ass’n V. U. S., C.C.A.Minn., 99 F.2d 
460—Crooks v. Kansas City Hay 
Dealers’ Ass’n, C.C.A.Mo.,’ 37 F.2d 
83—Louisville Credit Men’s Ad¬ 
justment Bureau v. U. S., D.C 
Ky., 6 F.Supp. 196. 
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to have both it is not exempt.^S in determining 
whether an association is entitled to exemption as 
a business league, each case must stand on its own 
facts.^® 

The first restriction of the statute, that the as¬ 
sociation be not organized for profit, relates to the 
character of the organization^^ Under this restric¬ 
tion the organization may be incorporated or un¬ 
incorporated, but, whatever the form, it must not 
be organized for profit,"^ that is, its purpose must 
not be to engage in a regular business of a kind 
ordinarily carried on for profitJ^ The purpose of 
the association must be determined from the pur¬ 
pose declared in the instrument creating and it 
cannot deny that one of its purposes is to engage 
in a business where such purpose is included in its 
articles of incorporation.'^^ So, where one pur¬ 
pose of a business league is to engage in a regular 
business of a kind ordinarily carried on for profit, 
and such purpose is not merely incidental to the 
main or principal purpose, but is a main or prin¬ 
cipal purpose, the league is not exempt from taxa¬ 
tion,although the rule is otherwise if the purpose 
to engage in such business is only incidental or 


subordinate to the main or principal purposes^® 
If it is organized for profit it is not exempt even 
though the profits are not for the stockholders, but 
solely for the corporation as such, or for some oth¬ 
er person or organization 

The second restriction of the statute, that no part 
of the net earnings inure to the benefit of any pri¬ 
vate shareholder or individual, relates to the meth¬ 
od of operation.'^S Under this restriction a busi¬ 
ness league is not prohibited from operating for 
profit, provided none of its net earnings inure to 
the benefit of any private shareholder or individu¬ 
al.'^^ The term “net earnings’^ may include more 
than the term “net profits” as shown by the books 
of the organization or than the difference between 
gross receipts and disbursements in dollars.^^^ If 
its main purpose is to benefit its shareholders or in¬ 
dividuals it is not exempt,SI but if benefit to the 
individuals is secondary and incidental it is ex- 
emptS2 Actual payment of dividends is not the 
criterion; profits from a corporation and benefits to 
its members or stockholders may be realized in oth¬ 
er manner and way than by the actual payment of 
dividends to its stockholders or members.S^ A busi¬ 


es. XJ.S.—Clay Sewer Pipe Ass'n v.' 
C. 1. R., C.C.A., 139 F.2d 130— 
liouisville Credit Men’s Adjustment 
Bureau v. U. S., D.C.Ky., 6 F.Supp. 
196. 

69. U.S.—C. I. R. V. Chicago Graph¬ 
ic Arts Federation, C.C.A, 128 F. 
2d 424—Retailers Credit Ass*n of 
Alameda County v. C. I. R., C.C.A, 
90 F.2d 47, 111 A.L..R. 152—^Ameri¬ 
can Fishermen’s Tuna Boat Ass’n 
V. Rogan, D.C.Cal., 51 F.Supp. 933. 

70. U.S.—Northwestern Municipal 
Ass’n V. U. S., C.C.A.Minn., 99 F.2d 
460. 

71. U.S.—^Northwestern Municipal 
Ass’n V. U. S., C.C.AMinn., supra. 

Held not orgaiiized for profit 

Hay merchants' association realiz¬ 
ing profit from fees for weighing, 
plugging, and watching cars of hay, 
sale of loose hay, assessment of fines, 
etc.—Crooks v. Kansas City Hay 
Dealers’ Ass’n, C.C.AMo., 37 F,2d 
S3. 

72. U.S.—Industrial Addition Ass’n 
V. C. I. R., C.C.A, 149 F.2d 294— 
C. 1. R. V. Chicago Graphic Arts 
Federation, C.C.A, l28 F.2d 424— 
Northwestern Municipal Ass'n v. 
U. S., C.C.A.Minn., 99 F.2d 460— 
Retailers Credit Ass’n of Alameda 
County V. C. I. R., C.C.A., 90 F.2d 
47, 111 A.L.R. 152—Produce Ex¬ 
change Stock Clearing Ass’n v. 
Helvering, C.C.A., 71 F.2d 142— 
American Fishermen’s Tuna Boat 
Ass’n V. Rogan, D.C.Cal., 51 P. 
Supp. 933—^Durhafn Merchant’s 


Ass’n V. U. S., D.C.N.C.. 34 F.Supp. 
71. 

73. U.S.—Northwestern Municipal 

Ass'n V. U. S.. CC.A.Minn., 99 F.2d 
460. 

74. U.S.—Retailers Credit Ass’n of 
Alameda County v. C. I. R., C.C.A, 
90 F.2d 47, 111 A.L.R. 152. 

75. U.S.—Industrial Addition Ass’n 
V, C. I. R., C.C.A, 149 P.2d 294— 
Retailers Credit Ass’n of Alameda 
County V. C. I. R., C.C A., 90 P.2d 
47, 111 A.D.R. 152—Uniform Print¬ 
ing & Supply Co. V. C. I. R., C.C. 
A., 33 F.2d 445, certiorari denied 
Uniform Printing & Supply Co. v. 
Lucas, 50 S.Ct. 38, 280 U.S. 591, 74 
L.Ed. 639. 

Purpose held main or principal 
Where one purpose of business 
league whose members were com¬ 
posed of retailers, dentists, doctors, 
and other professional men was to 
engage in collection business and 
credit reporting business, such pur¬ 
pose was to engage in regular busi¬ 
ness of kind ordinarily carried on for 
profit and was a principal or main 
purpose.—Retailers Credit Ass'n of 
Alameda County v. C. I. R., C.C.A., 
90 F.2d 47, 111 A.L.R. 152. 

76. U.S.—Retailers Credit Ass’n of 
Alameda County v. C. I. R., supra— 
American Fishermen’s Tuna Boat 
Ass’n V. Rogan, D.C.Cal., 51 F. 
Supp. 933. 

77. U.S.—Louisville Credit Men's 
Adjustment Bureau v. U. S., D,C. 
Ky., 6 F.Supp. 196. 


78. U.S.—^Northwestern Municipal 
Ass’n V. U. S., C.C-AMinn., 99 F. 
2d 460. 

79. U.S.—Northwestern Municipal 
Ass’n V. U. S., supra—Crooks v. 
Kansas City Hav Dealers* Ass’n, 
C.C.A.MO., 37 F.2d 83. 

Earnings inuring to benefit of pri¬ 
vate corporation 

The words “private individual” as 
used in the statute are broad enough 
to embrace private corporations as 
well as natural persons, and, to the 
extent that any net earnings were 
turned over to a private corporation, 
they inure to the benefit of a private 
individual.—Louisville Credit Men’s 
Adjustment Bureau v. U. S., D.C Ky., 
6 F.Supp. 196. 

80. U.S.—Northwestern Municipal 
Ass’n V. U. S., C.C.AMinn., 99 F.2d 
460. 

81. U.S—C. I. R. V. Chicago Graph¬ 
ic Arts Federation, C.C.A., 128 F 
2d 424—Northwestern Municipal 
Ass’n V. U. S., C.C.A.Minn., 99 F.2d 
460. 

82. U.S.—Northwestern Municipal 
Ass’n V. U. S., C.C.A.Minn., 99 F- 
2d 460—Crooks v. Kansas City Hay 
Dealers' Ass’n, C.C.A.Mo., 37 F.2d 
S3. 

83. U.S.—^Northwestern Municipal 
Ass’n V. U. S., C.C.A.Minn., 99 F.2d 
460—^Northwestern Jobbers' Credit 
Bureau v. C. 1. R., C.C.A, 37 F.2d 
ggO—Uniform Printing & Supply 
Co. V. C. I. R., C.C.A., 33 F.2d 445, 
certiorari denied Uniform Print- 
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ness league whicli carries on a business of a kind 
ordinarily conducted for profit^^ or which merely 
serves each member as a convenience or economy 
in his business^^ is not exempt from taxation. 

§ 405 , - Building and Loan Associations 

A statutory exemption of domestic building and loan 
associations from taxation refers to those sanctioned by 
the several states, and such associations may determine 
the qualifications of their own members within a provision 
requiring substantially all business to be confined to 
making loans to members. The nature cf the associa¬ 
tion's business, rather than its own designation of itself, 
determines its liability to, or exemption from, tax. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 101 (4), and similar statutes, which exempt from 
taxation domestic building and loan associations 
substantially all the business of which is confined 
to making loans to members, and co-operative banks 
without capital stock organized and operated for 
mutual purposes and without profit, the building 
and loan associations exempted are those sanctioned 
by the several states,^® and the fact that under state 
law a building and loan association has power to 
borrow from, and lend to, nonmembers does not af¬ 
fect its right under the revenue act to be exempt, 
nor will incidental loans to, or deposits from, non¬ 


members defeat the exemption.If, however^ the 
principal part or substantially all of the business of 
the association is done with nonmembers the associ¬ 
ation is not exempt.^^ The statute confers no au¬ 
thority on the commissioner of internal revenue to 
determine the qualifications of members of the as¬ 
sociation, and, in the absence of statutory lan¬ 
guage relating to such qualifications, an associa¬ 
tion operating on a strictly mutual basis may de¬ 
termine for itself what the qualification of its mem¬ 
bers shall be,^^ and need not require borrowing 
members to subscribe for stock equal to the loan,^^ 
or for any particular amount of stock.^s 

Exemption cannot be denied because, in the re¬ 
mote event of an association's failure, the loss, aft¬ 
er absorption of reserves, would not fall on borrow¬ 
ers and lenders according to stock owned by lend¬ 
ers and stock subscribed for by borrowers.^^ The 
qualifying words “without capital stock organized 
and operated for mutual purposes and without prof¬ 
it” have been held to refer to co-operative banks, 
and not to building and loan associations,^5 but 
there is authority holding such clause applicable al¬ 
so to building and loan associations.^^ Liability to, 
or exemption from, the tax must be determined 
from the nature of the association’s business, and 


ing & Supply Co. v. Lucas, 50 S.Ct. 
‘SJJ, 2S0 TJ.S. 591, 74 L.Ed. 639. 
Expansion of activities 
An association which eng-ag'ed for 
profit in the business of collecting- 
and credit reporting- for its members 
could not claim that its net earning-s 
did not inure to the benefit of private 
individuals, so as to be entitled to 
exemption from income tax as a 
business leag-ue, because it had no 
capital stock and no stockholders, in 
vipw of profit to memb«=‘rs resulting- 
from the use of association's profits 
HI expanding and enlarging its ac¬ 
tivities,—Durham Merchant's Ass’n 
V. U. S., B.C.N.C., 34 F.Supp. 71. 

84. XJ.S.—Underwriters' Laboratories 
V. C. I. R, C.C.A.. 135 F.2d 371, 
certiorari denied 64 S.Ct. 63, two 
cases, 320 U.S. 756, 88 L.Ed. 450— 
Durham Merchant’s Ass’n v. U. S., 
B.aN.a, 34 F.Supp. 71. 

Business league held not exempt 

(1) League whose business was 
that of a commercial testing labora¬ 
tory of a kind usually conducted for 
profit.—Underwriters’ Laboratories v. 
C. I. R., C.C.A., 135 F.2d 371, certio¬ 
rari denied 64 S.Ct. 63, two cases, 320 
U.S. 756, 88 L.Ed. 450. 

(2) Apartment owners’ association 
which regularly carried on a business 
of a kind ordinarily conducted for 
profit, performed particular services 
for individual persons, such as the 
-furnishing of credit information, the 


supplying of apartment shopping 
service, arranging for direct purchas¬ 
es by members at discount, which 
activities were not mere incidents in 
a broad civil or eleemosynary pro¬ 
gram.—Apartment Operations Ass'n 
V. C. I. R, CC.A, 136 P.2d 435. 

(3) Credit managers’ association 
principal activity of which was op¬ 
eration of credit interexchange bu¬ 
reau and in operating a collection di¬ 
vision for benefit of members for 
services of which association charged 
normal collection rates.—Credit Man¬ 
agers Ass'n of ISTorthern and Central 
Cal. V. C. I. R., C.C.A., 148 F.2d 41. 

85. U.S.—^Produce Exchange Stock 
Clearing Ass’n v. Helvering, C.C.A., 
71 F.2d 142. 

86. U.S.—U. S. V- Cambridge Loan 
& Building Co.. Ct.Cl., 49 S.Ct. 39, 
278 U.S. 55, 73 L.Ed. 180. 

Different provisions under earlier acts 
construed 

U.S.—Parkview Bldg. & Loan Ass’n 
V. Herold, D.C.N.J., 203 F. 876, af¬ 
firming 210 F. 577, 127 C.C.A. 213— 
Pacific Bldg. & Loan Ass’n v. Hart- 
son, D.C.Wash., 201 F. 1011. 

33 C.J. p 301 note 80 [b]. 

Held not exempt building and loan 
association 

Housing corporation, organized un¬ 
der statute, leasing dwellings to ten¬ 
ant stockholders.—Garden Homes Co. 
v. C. I. R., C.C.A., 64 F.2d 593. 
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87. U.S.—U. S. V. Cambridge Loan & 
Building Co., Ct.Cl., 49 S.Ct. 39, 27S 

U. S. 55, 73 L.Ed. 180. 

sa U.S.—Lilley Building & Loan Co. 

V. Miller, D.C.Ohio, 280 P. 143, af¬ 
firmed, C.C.A., 285 P. 1020, certio¬ 
rari denied 43 S.Ct 702, 262 U.S. 
754, 67 L.Ed. 1216. 

89. U.S.—Lilley Building & Loan Co. 
V. Miller, D.C.Ohio, 280 F. 143, af¬ 
firmed, C.C.A., 285 F. 1020, certio¬ 
rari denied 43 S.Ct. 702, 262 U.S. 
754, 67 LEd. 1216. 


©0. U.S.~Acklin 
Ass’n, D.C.Ohio, 

V. 

293 

People’s 
F. 392. 

Sav. 

91. U.S.—^Acklin 
Ass’n, supra. 

V. 

People's 

Sav. 

9a U.S.—Acklin 
Ass’n, supra. 

V. 

People’s 

Sav. 

93. U.S.—^Acklin 
Ass’n, supra. 

V. 

People's 

Sav. 

94. U.S.—Acklin 

V. 

People's 

Sav. 


Ass’n, supra. 

95. U.S.—Cambridge Loan & Build¬ 
ing Co. V. U. S., 63 CtCl. 631, af¬ 
firmed 49 S.Ct 39, 278 U.S. 55, 73 
L.Ed. 180. 

96. U.S.—^Lilley Building & Loan Co. 
V. Miller, D.C.Ohio, 280 P. 143, af¬ 
firmed, C.C.A., 285 F. 1020, certio¬ 
rari denied 43 S.Ct 702, 262 U.S. 
754, 67 L.Ed.‘ 1216. 
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not from the name or designation it has given it¬ 
self.®'^ 

§ 407. - Clubs 

Under a statute exempting from taxation the income 
of clubs organized and operated exciusivefy for pleasure 
and other nonprofitabJe purposes, a club may be exempt 
notwithstanding it occasionally makes a profit, If the 
transaction is incidental to the general activities of the 
club; and, as long as the exemption holds, all revenues 
of the club are exempt from the tax. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
101 (9), and similar statutes, exempting from tax¬ 
ation the income of clubs organized and operated 
exclusively for pleasure, recreation^ and other non- 
profitable purposes, no part of the net earnings of 
which inures to the benefit of any private share¬ 
holder, a club, in order to be exempt, must be or¬ 
ganized exclusively for pleasure, recreation, and 
nonprofitable purposes,and, even though it was so 
organized, it is not exempt if it is not also operated 
for such purposes.QS This does not mean that a 
club may on no occasion make a profit without los¬ 
ing its exemption and a single profitable transac¬ 
tion incidental to the general activities of the club 
does not constitute engaging in business so as to 
render such profit taxable as income.^ So, where 
the transaction is incidental to the general purposes 
of the club, a club may be operated for nonprofita¬ 


ble purposes notwithstanding a portion of its prop- 
ert}'’ was profitably sold^ or leased.^ 

The returns from transactions with outsiders,, 
taken by and large, must, however, be no more 
than a reimbursement of their cost to the club,^ and 
not a source of income.® If they are such a source 
over a substantial enough period to justify the con¬ 
clusion that this is deliberate, the club is making 
earnings which inure to the benefit of the mem¬ 
bers,*^ even though such earnings are not distribut¬ 
ed.® Nevertheless, it has been held that a profit 
inuring to the benefit of the club’s shareholders 
through their use of the club facilities is not a ben¬ 
efit within the statute.® Whether the profits of a 
club organized for nonprofitable purposes are ex¬ 
empt from taxation as income depends on whether 
sales were made as an incident to the regular ac¬ 
tivities of the club or in disregard of its purposes 
for the purpose of profit the purpose for which 
the club engaged in the transaction in question is 
the test.ii As long as the exemption holds, all reve¬ 
nues of the club without regard to their source arc 
exempt from the tax. 

§ 408. - Co-Operative Associations Gen¬ 

erally 

statutory provisions exempting from taxation of in¬ 
come farmers', fruit growers', or like associations or- 


97. U.S.—Lilley Building & Loan 
Co. V. Miller, supra. 

98. U.S.—Koon Kreek Klub v. 
Thomas, C.C.A.Tex., 108 F.2d 616. 

Charter considered. 

U.S.—Koon Kreek Klub v. Thomas, 
supra. 

Pishing and hunting club held or¬ 
ganized exclusively for nonprof¬ 
itable purpose 

(1) Although charter was amend¬ 
ed to permit raising of livestock for 
profit, where such amendment was 
brought about by prosecution of 
original purpose of club and was ex¬ 
ercised to that end alone.—Koon 
Kreek Klub v. Thomas, supra. 

(2) Although one object of club 
was to raise and sell farm and gar¬ 
den products on its land —Santee 
Club V. White, C.C.A.Mass., 87 F.2d 

5. 

99. U.S.—^West Side Tennis Club v. 
C. 1. R., C.C.A., 111 F.2d 6, 130 
A,L.R. 103, certiorari denied 61 S. 
Ct. 40, 311 U.S. 674, 85 L.Ed. 434. 

1. U.S.—Scofield v. Corpus Christi 
Golf & Country Club, O.C.A.Tex., 
127 F.2d 452—Koon Kreek Klub v. 
Thomas, C.C.A.Tex., 108'F.2,d 616 
—Jockey Club v. Helvering, C.C.A., 
76 F,2d 597. 

2. U.S.—Scofield v. Corpus Christ! 
Golf & Country Club, C.C.A.Tex., 


127 F.2d 4'52—Santee Club v. 
White, C.C.A.Mass., 87 F.2d 5. 

3. U.S.—Scofield v. Corpus Christi 
Golf & Country Club, C C.A.Tex., 
127 F.2d 4o2—Santee Club v. 
White, C.C.A.Mass-, 87 F.2d 5. 

4. U.S.—Koon Kreek Klub v. Thom¬ 
as, C C.A.Tex., 108 F.2d -616. 

5. U.S.—^West Side Tennis Club v. 
C. I. R., C.C.A., 111 F.2d 6, 130 
A.L.R. 103, certiorari denied 61 
S.Ct. 40, 311 U.S. 674, 85 L.Ed. 434. 

Comparison between income from, 
and cost of, outside activities 
U.S.—Jockey Club v. Helvering, C.C. 
A., 76 F.2d 59‘7. 

6. U.S.—^West Side Tennis Club v. 
C. I. R., C.C.A., 111 F..2d 6, 130 A. 
L.R. 103, certiorari denied 61 S.Ct. 
40, 311 U.S. 674, 85 L.Ed. 4'34— 
Jockey Club v. Helvering, C.C.A., 
76 F.2d 597. 

7. U.S.—Jockey Club v. Helvering, 
supra. 

8. U.S.—Jockey Club v. Helvering, 
supra. 

9. U.S.—Santee Club v. White, C.C. 
A.Mass., 87 F.2d 6. 

tJse of profit for club purposes 
(1) The exemption from taxation 
applies to profits as long as they are 
retained by the organization or used 
to further purposes which are made 
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basis of the exemption, and are not 
otherwise used for benefit of any 
private shareholder; and the fact 
that earnings of fishing and hunt¬ 
ing club were used to pay off mort¬ 
gage on property of club did not 
preclude exemption of club from in¬ 
come.—Koon Kreek Klub v. Thomas,. 
C.C.A.Tex., 10S F.3d 616. 

(2) Club organized for nonprofita¬ 
ble purposes was exempt from taxa¬ 
tion of profit realized on sale of por¬ 
tion of Its land, which had become 
valueless for its purposes, which 
profit was used for improvement of 
other parts of its property and its 
general purposes.—Santee Club v. 
White, C.C.A.Mass., 87 F.2d 5. 

10. U.S.—Santee Club v. White, su¬ 
pra. 

11. U.S.—Santee Club v. White, su¬ 
pra. 

12. U.S.—Scofield v. Corpus Christi 
Golf & Country Club, C.C.A.Tex., 
127 F.2d 452, 

Reason for rule 

Under the statute it is the nature 
and character of the operations of 
the club and the use made ot the* 
revenues, and not their source, 
which determines the exemptions.— 
Scofield V. Corpus Christi Golf & 
Country Club, supra. 
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ganized and operated on a co-operative basis are not 
intended to exempt ail co-operative asscciations, but only 
associations simifar to those mentioned; and In order to 
be entitled to the exemption the association must bring 
itself within the statute. 

The Internal Revenue Code, 26 U.S.C.A. § 101 
(12), and similar statutes, exempting from taxation 
the income of farmers’, fruit growers’, or like as¬ 
sociations organized and operated on a co-operative 
basis for the purpose of marketing the products of 
members, or other producers or purchasing supplies 
and equipment, are not intended to exempt all mar- 
keting or buying co-operative associations, but only 
associations similar to those mentioned in the stat- 
uteT^ In order to be entitled to the exemption, the 
association must bring itself within the definition 
of the applicable federal tax statute,and wheth¬ 
er it is or is not a farmers’ co-operative associa¬ 
tion within the meaning of state statutes is irrele- 
vant.^5 To bring itself within the federal statute, 
the association must not only be organized for the 
stated purpose, but it must also be operated there- 
for,i® but it has been said that, where the organi¬ 
zation actually operates for the purposes defined in 


the statute, it is entitled to exemption, notwith¬ 
standing its powers exceeded those found in the 
statute.^^ An association is not exempt if it does 
not come within the provisions of the statutes and 
regulations with respect to the distribution of its net 
receipts^^ and dealing with nonmember patrons on 
a nonprofit basis.^^ The mere fact that a co-opera¬ 
tive marketing association purchased outright small 
quantities of products in order to meet contracts, 
however, will not deprive it of its exemption where 
such transactions did not result in profit to itself.^O 

g 409. - Corporations Holding Title to 

Property for Exempt Organizations 

A corporation organized to engage in business ac¬ 
tivities Is not exempt under statutes exempting from 
taxation corporations incorporated for the exclusive pur¬ 
pose of holding title to property, collecting income there¬ 
from, and turning over the entire amount thereof, less 
expenses, to an organization which is itself exempt 
from tax. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
101 (14), and similar statutes^ exempting from tax¬ 
ation the income of corporations organized for the 


13. U.S.—National Outdoor Adver¬ 
tising Bureau v. Helveringr, C.G.A., 
tS9 F.2d 878. 

Associations lield not exempt 

(1) Apartment owners’ associa¬ 
tion.—Apartment Operations Ass’n 
V. C. I. R., C.C.A,, 136 F.2d 435. 

(2) Association of advertising 
agents.—^National Outdoor Advertis¬ 
ing Bureau v. Helvering, C.C-A., 89 
P.2d 878. 

(3) Incorporated association of 
garbage collectors.—Sunset Scaven¬ 
ger Co. V. C. I. R., aC.A., 84 F.2d 
453. 

(4) Statutory bousing corpora- 
cion leasing dwellings to tenant 
stockholders.—Garden Homes Co. v. 
G. L R., C.C.A, 64 F.2d 593. 

14. tJ.S.—Farmers Union Co-op. Co. 
of Guide Rock, Neb., v. C. I. R., 
C.C.A, 90 F.2d 48S—Fertile Co-Op. 
Dairy Ass'n v. Huston, D.C.Iowa, 
S3 F.Supp. 712, affirmed C.C.A., 119 
F.2d 274—Farmers Union Co-op. 
Supply Co. of Stanton, Neb., v. U. 
S., CtCL, 25 F.Supp. 93. 

TTnder former statutes 

(1) Under former statutes ex¬ 
empting co-operative associations 
organized and operated for the pur¬ 
pose of marketing the products of 
members only or purchasing sup¬ 
plies for members only, an associa¬ 
tion whose activities were not so 
confined was not exempt.—Burr 
Creamery Corporation v. C. I. R, C. 
C.A., 62 F.2d 40'7, certiorari denied 
S3 S.Ct '527, 2S9 U.S. 730, '77 L.Ed. 
1479—Fruit' Growers' Supply Co. v. 


C. I. R., C.C.A., 56 F.2d 90~River- 
dale Co-op. Creamery Ass'n v. C. I. 
R. C.CA, 48 F.2d 711. 

(2) Such associations cannot de¬ 
rive any benefit from later statutes 
which liberalized and extended the 
provisions of the earlier acts in a 
material way, and which were not 
made retroactive.—Riverdale Co-op. 
Creamery Ass’n v. C. I. R., supra 
Subsidiary of tax-exempt association 
Tax exemption of producers' as¬ 
sociation, owning stock of creamery 
corporation, does not extend to lat¬ 
ter.—Burr Creamery Corporation v. 
C. I. R., C.C.A, 62 F.2d 407, certio¬ 
rari denied 53 S.Ct. 527, 289 U.S. 
730, 77 L.Ed. 1479. 

15. U.S.—Farmers’ Union Co-op. 
Co. of Guide Rock, Neb. v. C. I. 
R, C.C.A., 90 F.2d 488—Farmers 
Union Co-op. Supply Co. of Stan¬ 
ton, Neb. V. U. S., CtCL, 23 F. 
Supp. 128, motion denied 25 F. 
Supp. 93—Farmers Co-op. Co. of 
Wahoo, Neb. v. U. S., CtCL, 23 F. 
Supp. 123. 

16. U.S.—^Farmers Union Co-op. Co. 
of Guide R,ock, Neb,, v. C. I. R., 
C.aA, 90 F.2d 488. 

17. U.S.—Burr Creamery Corpora¬ 
tion V. C. I. R., C.C.A., 62 F.2d 407, 
certiorari denied 53 -S.Ct. 527, 28 9 

U. S. 730, 77 L.Ed. 1479—Fruit 

Growers’ Supply Co. v. C. I. R„ 
C.C.A, 56 F.2d 90. 

IS. U.S.—Producers’ Creamery Co. 

V. U. S., C.C.ATex., 55 F.2d 104— 
South Carolina Produce Ass’n v. 
C. I. R., C.C.A, 50 P.2d 742— 
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Farmers Union Co-op. Supply Co. 
of Stanton, Neb. v. U. S., CtCL, 23 
F.Supp. 128, motion denied 25 F. 
Supp. 93—^Farmers Co-op. Co. of 
"VVahoo, Neb. v. U. S., Ct.CL, 2'3 F. 
Supp. 123. 

19. U.S.—Farmers Union Co-op. Co. 
of Guide Rock, Neb., v. C. I. R., C. 
C.A., 90 F.,2d 4S'8—Farmers Union 
Co-op. Supply Co. of Stanton, 
Neb., V. U. S., Ct.CL, 2'3 F.Supp. 
128, motion denied 25 F.Supp. 93 
—Farmers Co-op. Co. of Wahoo, 
Neb., V. U. S., CtCL, 23 F.Supp. 
123. 

Eguality of treatment 

The statutory provision permit¬ 
ting an association to maintain a 
reasonable reserve for any necessary 
purpose without losing its right to 
exemption and related treasury reg¬ 
ulations were not intended as a 
waiver of the requirement of equal¬ 
ity of treatment between nonmem¬ 
ber and member patrons, and where 
part of the proceeds from nonmem¬ 
bers' products is used by the asso¬ 
ciation to create or maintain a sur¬ 
plus and to make additions to capital 
assets of the association, without al¬ 
lowing nonmembers a proportionate 
distributive interest, the association 
is not exempt, although the business 
of nonmember patrons may be made 
to carry its just share of operating 
expenses, actual depreciation of 
plant and equipment, and dividends 
on e3j;isting capital stock.—Fertile 
Co-op. Dairy Ass’n v. Huston, C.C.A. 
Iowa, 119 F.2d 274. 

20. U.S.—^Producers’ Produce Co. v. 
Crooks, D.C.Mo., 2 F.Supp. 969. 
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exclusive purpose of holding title to property, col¬ 
lecting income therefrom, and turning over the en¬ 
tire amount thereof, less expenses, to an organiza¬ 
tion which in itself is exempt from income tax, the 
word “organized” means “incorporated” and not 
“operated,and a corporation organized to en¬ 
gage in business activities is not exempt,^2 regard¬ 
less of its actual activity during the tax period in 

question.22 

§ 410. - Mutual Savings Banks 

Organizations formed to receive deposits and lend 
money for the sole benefit of Its depositors, without 
profit or compensation to the association or to anybody 
else, with an obligation to repay the money deposited on 
demand, doing no other banking business, and having no 
capital stock are savings banks entitled to the benefits 
of the exemption from taxation of income granted by the 
Internal Revenue Code. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
101 (2), and similar statutes, exempting from tax¬ 
ation the income of mutual savings banks not hav¬ 
ing a capital stock represented by shares, organi¬ 
zations formed to receive deposits and lend money 
for the sole benefit of its depositors, without profit 
or compensation to the association or to anybody 
else, with an obligation to repay the money deposit¬ 
ed when demanded, doing no other banking busi¬ 
ness, and having no capital stock are savings banks 
entitled to the benefits of the exemption,^^ and it 


is immaterial by what name the organization is 
called,25 and whether it is incorporated or unin¬ 
corporated.-® The exemption will not be defeated 
by the fact that the facilities of the organization 
are not open to the accommodation of the general 
public,27 or that membership is limited to the em¬ 
ployees of a single corporation and its subsidiaries 
and affiliates.28 

§ 411. - Religious, Benevolent, Scientific, 

or Educational Corporations and As¬ 
sociations 

Corporations and associations organized and operated 
exclusively for religious, benevolent, scientific or educa¬ 
tional purposes, and whose net income does not inure 
In whole or in part to the benefit of private individuals, 
are exempt from income taxes. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§101 (6), and similar statutes, an exemption from 
taxation on corporations exists in the case of cor¬ 
porations, and any community chest, fund, or foun- 
dation29 organized and operated exclusively for re¬ 
ligious, charitable, scientific, literary, or education¬ 
al purposes, or for the prevention of cruelty to an- 
imals.20 To warrant exemption under the statute, 
the corporation must be organized and operated ex¬ 
clusively for one or more of the specified purpos¬ 
es,and its net income must not inure in whole 
or in part to the benefit of private shareholders or 
individuals and the mere fact that it receives 


21. XJ.S.—Sun-Herald Corporation 
V. Duggan, C.C.A.N.T., 73 P.2d. 298, 
certiorari denied '55 S.Ct. 546, 294 
U.S. ‘719, 79 li.Ed. 1251. 

22. XJ.S.—Roche's Beach v. C. I. R., 
C.C.A., 96 F..2d 776—Gagne v. Han¬ 
over Water Works Co., C.C.A.N.H., 
92 P.2d 659—Sun-Herald Corpora¬ 
tion V. Duggan, C.C.A.N".T,, 73 P. 
2d 298, certiorari denied '55 S.Ct. 
646, 294 XJ.S. 719, 79 L.Ed. 1251. 

Held not exempt 

Association operating university 
book store, whose by-laws provided 
that on discontinuance of business 
net assets might be transferred to 
similar organization or applied to 
educational, charitable, or benevo¬ 
lent institution.—Stanford XJnivers- 
ity Book Store v Helvering, 83 P.2d 
710, 65 A^p.D.C. 364. 

23. U.S.—Sun-Herald Corporation v. 
Duggan, C.C.A.N-.Y., '7'3 P.2d 298, 
certiorari denied 55 S.Ct. 646, '294 
U.S. 719, '79 D.Ed. 1251. 

24. D.C.—A-C Investment Ass'n v. 
Helvering, 68 F.2d 38-6, 62 App.D. 
C. '339, followed in 68 P.2d 390, 6.2 
App.D.C. 343. 

25. D.C.—^A—C Investment Ass’n v. 
Helvering, supra. 

26 . D.C—^A-C Investment Ass’n v. 
Helve-ring, supra. 


27. D.C.—A-C Investment Ass’n v. 
Helvering, supra. 

28. D.C.—^A-C Investment Ass’n v. 
Helvering, supra. 

29. U.S.—Fifth-Third Union Trust 
Co. V. C. I. R., C.C.A., 56 F.2d '767. 

“Community” 

Statute exempts all funds and 
foundations organized for stated 
purposes, not merely community 
funds or community foundations.— 
Fifth-Third Union Trust Co. v. C. I. 
R,, supra. 

30. U.S.—Harrison v. Barker An¬ 
nuity Fund, C.C.A.I11., 90 F,2d 286. 

Public policy 

Exemptions of income devoted to 
charity are begotten from motives 
of public policy and are not to be 
narrowly construed.—Roche's Beach 
V. C. I. R., C.CA., 9'6 F.2d 776. 

31. U.S.—Jockey Club v. Helvering, 

O.C.A., 7-6 P.2d '59'7—Scholarship 

Endowment Foundation v. Nicho¬ 
las, D.C.Colo., 25 F.Supp. 611, af¬ 
firmed, C.C.A., 106 P.2d 6'52, certio¬ 
rari denied 60 S.Ct. 378, 308 U.S. 
62'3, 84 L.Ed. 620. 

Charter 

(1) Stated purpose for which cor¬ 
poration Was organized need not be 
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found in its charter to warrant ex¬ 
emption if corporation was actually 
organized and operated exclusively 
for charitable purposes.—Roche’s 
Beach v. C. I. R., C.C.A., 96 F..2d 
776. 

(2) It has been held, however, 
that character of corporation, pur¬ 
pose for which it was organized, and 
right of corporation to exemption, 
must be determined by reference to 
corporate charter.—Harrison v. 
Barker Annuity Fund, C.C.A.I11., 90 
F.2d 286. 

32. U.S.—Scholarship Endowment 
Foundation v. Nicholas, D.C Colo.,. 
25 F.Supp. 611, affirmed, C.C.A., 
106 F.2d '552, certiorari denied 60 
S.Ct. S7S, 308 U.S. 62'3, 84 L.Ed. 
520. 

D.C.—Stanford University Book 
Store V. Helvering, (S3 F.2d 710, 65 
App.D.C. 364. 

The eirtire income of the corpora¬ 
tion must be applied to educational 
purposes, except salaries and other 
usual necessary expenses of admin¬ 
istration, paid on a quantum meruit 
basis.—Scholarship Endowment 

Foundation v. Nicholas, D.C.Colo., 26 
F.Supp. 611, affirmed, C.C.A., 106 F. 
2d 552, certiorari denied 60 S.Ct. 

J 378, 30'8 U.S. -623, 84 L.Ed. 520. 
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^ifts or bequests for charitable, educational, or sci¬ 
entific purposes does not of itself entitle it to ex- 
emption.^3 However, a corporation may be enti- ; 
tied to the exemption although it has a net in- \ 
come,^^ and conducts business activities at a prof- ! 
it, if financial gain is not the end to which such ac¬ 
tivities are directed.^^ 

In accordance with the foregoing rules, particu¬ 
lar corporations or associations have been granted 
or have been denied exemption as religious,char¬ 
itable,^’^ scientific,or educational^^ organizations. 


§ 412. Partnerships 

Individuals carrying on business In a partnership are 
liable for tax only in their individual capacity, but 
whether a partnership exists for tax purposes depends 
in each case on its particular facts. The term “part¬ 
nership” Includes a syndicate, group, pool, joint ven¬ 
ture, or other unincorporated organization. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 181, and similar statutes, individuals carrying on 
business in a partnership are liable for tax only in 
their individual capacity,"^® the partnership is not 
an entity bearing tax liability and files a return 


Private benefit 

An institution that operates pri¬ 
marily for benefit of private par¬ 
ties, and only incidentally for the 
public is not a “charitable institu¬ 
tion."—Underwriters* Laboratories 
V. C. I. R., CCA., 135 P.2d '371, cer¬ 
tiorari denied 64 S.Ct. 63, two cases, 
350 U.S. '756, 88 L.Ed. 450. 

Bevise subject to annuity 

Where property was devised to a 
hospital, subject to the payment of 
certain annuities, and the trustee 
lent the property to the hospital, 
taking security for the payment of 
sufficient interest to satisfy the ad¬ 
ministrative charges and the last re¬ 
maining annuity, the hospital’s in¬ 
come therefrom was not taxable.— 
L«derer v. Stockton, Pa., 43 S.Ct. 5, 
•260 U.S. 3, 67 L.Ed. 99. 

133. U.S.—Scholarship Endowment 
Foundation v. Nicholas, D.C.Colo., 
25 P.Supp. 511, affirmed, C.C.A., 
106 P.2d 552, certiorari denied 60 
S.Ct 378, 308 U.S. 623, 84 L.Ed. 
520. 

.34. U.S.—Trinidad v. Sagrada Or- 
den de Predicadores, etc., Philip¬ 
pine, 44 S.Ct 204, 263 U.S. 578, 68 
L.Ed. 4-58. 

Income from services 

Fact that an organization derives 
income from services “not scientific" 
does not preclude exemption from 
income tax under statute exempting 
corporations organized and operated 
exclusively for scientific, purposes. 
—Am'^'rican Kennel Club v. Hoey, C. 
■C.A.N.T., 148 P.2d 920. 

Charge for services 

Corporation operating sanitarium 
was a “charitable institution" ex¬ 
empt from Income tax, notwith¬ 
standing charter authorized corpora¬ 
tion to conduct any other lawful 
business in addition to sanitarium, 
-and that sanitarium charged those 
able to pay for services rendered, 
where sanitarium did not deny treat¬ 
ment to persons unable to pay any¬ 
thing.—C. I. R. V. Battle Creek, C.C. 
A..Pla., 126 F.2d 405. 

.35. U.S.—Trinidad v. iSagrada Or- 
den de Predicadores, etc., Philip¬ 
pine, 44 S.Ct. 204, 26'3 U.S. 578, 68 


L.Ed. 458—PcOche’s Beach v. C. I. 
R., C.C.A., 96 F.2d 776. 

Charitable purpose 

Fact that statute, exempting from 
taxation corporations organized ex¬ 
clusively to hold title to property 
and to turn over income therefrom 
to an organization exempt from tax¬ 
ation, did not include corporations 
operating a business, does not ex¬ 
clude, from benefits of provision ex¬ 
empting corporations organized and 
operated exclusively for charitable 
purposes, those operating corpora¬ 
tions which do not directly dispense 
their funds, but which are operated 
exclusively to feed a charitable pur¬ 
pose.—Roche’s Beach v. C. I. R., su¬ 
pra. 

Maimer in which income is spent 
Whether an enterprise is exclu¬ 
sively educational, religious, or char¬ 
itable for tax exemption purposes 
depends not on how enterprise 
makes its money but on the purpose 
for which it makes it, that is, how 
it spends what it makes.—Southeast¬ 
ern Fair Ass’n v. U. S., 52 F.Supp. 
519, 100 CtCl. 216. 

36. U.S.—Hofer v. U. S., 64 Ct.Cl. 
6‘72. 

37. U.S.—^Underwriters* Labora¬ 
tories V. C. I. R., C.C.A,, 135 F.2d 
371, certiorari denied 64 S.Ct. -63, 
two cases, '320 U.S. 756, 88 L.Ed. 
450—Harrison v. Barker Annuity 
Fund, C.C.A.I11., 90 F.2d 286—Slo¬ 
cum V. Bowers, U.C.N.Y., 15 F.2d 
400, affirmed, C.C.A., Bowers v. 
Slocum, 20 F.2d 350. 

Production of income 
Exemption applies notwithstand¬ 
ing corporation did not directly dis¬ 
pense charity, but merely produced 
ineome for charity administered by 
another tax exempt organization,— 
Roche’s Beach v. C. I. R., C.C.A., 96 
F.2d 776. 

Annuities to employees 

A corporation accepting a gift for 
payment of annuities to employees 
of a dissolved corporation or their 
widows, depending on length of 
service and family status, has been 
held exempt as a charitable corpora¬ 
tion, notwithstanding the annuitants 
might not need assistance, or that it 
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was possible to determine who the 
annuitants were.—Harrison v. Bark¬ 
er Annuity Fund, C.C.A,Ill., 90 F.2d 
2S6. 

33. U.S.—Jockey Club v. Helvering, 
C.C.A., 76 F.2d 597. 

Exemption, denied 

(1) Jockey club, maintaining ex¬ 
perimental horse breeding station 
and breeding bureau, but organized 
mainly to protect and enjoy sport 
of horse racing.—Jockey Club v. 
Helvering, supra. 

(2) A corporation organized by 
fire insurance companies to investi¬ 
gate causes of fire losses, where en¬ 
terprise, although scientific, was for 
business purposes.—Underwriters’ 
Laboratories v. C. I. R., C.C.A., 13'5 
F.2d 3 71, certiorari denied 64 S.Ct. 
63, two cases, 320 U.S. 756, 88 L.Ed. 
450. 

(3) A corporation whose prime 
function was the maintenance, at 
high sportsmanlike level, of sport of 
dog shows and field trials.—^Ameri¬ 
can Kennel Club v. Hoey, O.C.A.N. 
T., 148 F.5d 920. 

39. U.S.—Bear Gulch Water Co. v. 
C. I. R., C.C.A., 116 F.2d 975, cer¬ 
tiorari denied 62 S.Ct. 99, 314 U.S. 
652, 86 L.Ed. 523—Scholarship En¬ 
dowment Foundation v. Nicholas, 

C. C.A.C 0 I 0 ., 106 F.2d 552, certiorari 
denied 60 S.Ct. '378, 308 U.S. 623, 
84 L.Ed. 520—Slocum v. Bowers, 

D. C.N.T., 15 F.2d 400, affirmed, 

C.C.A., Bowers v. Slocum, 20 F.2d 
'350—Kemper Military School v. 
Crutchley, B.C.Mo., 274 F. 125. 

Tax exemption denied 

(1) Association operating univer¬ 
sity book store where association 
gave no instruction and dealt in 
merchandise other than those relat¬ 
ed to educational purposes.—Stan¬ 
ford University Book Store v. Hel¬ 
vering, 83 F.2d 710, 65 App.D.C. 364. 

(2) Corporation is denied exemp¬ 
tion where education was incidental 
to main purpose of serving its mem¬ 
bers and manufacturers.—^Under¬ 
writers’ Laboratories v. G. I. R., C. 
C.A., 135 F.2d 371, certiorari denied 
64 S.Ct. 63, two cases, 320 U.S. 766, 
88 L.Ed. 450. 

40, U.S.—U. S. V. Kaufmafi, N.T., 
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only for information purposes.^^ As is discussed 
supra § 116, the partnership agreement regarding 
the distribution of profits is determinative of the 
portion of the partnership income for which each 
partner is taxable, so that the partnership income 
is not taxable to the principal partner without re¬ 
gard to his distributive share of the profits.'^^ 

For income tax purposes, the term “partnership” 
is defined by the Internal Revenue Code, 26 U.S.C. 
A. § nil (a) (3), and similar statutes, as including 
a syndicate, group, pool, joint venture, or other un¬ 
incorporated organization, through or by means of 
which any business, financial operation, or venture 
is carried on, and which is not a trust or estate or 
a corporation.'^^ Prior to this statutory definition, 
the term “partnership” was held to mean an ordi¬ 
nary partnership as known in general law,44 not 
including an investment syndicate's or a business 
association between persons one of whom retained 
title to the property and profits until divided.'^® In 
determining the tax status of the parties, the state 
law controls as to what constitutes dissolution of 
a partnership.'^'^ 


Whether a partnership validly exists for federal 
tax purposes must depend in each case on its par¬ 
ticular facts.'^^ A person may not by the device of 
a purported partnership separate his income into 
several parts to avoid having it all taxed to him¬ 
self, and the partnership form will be disregarded 
in fixing tax liability where the sham nature of its 
existence is established by the fact that the alleged 
partners did not contribute any capital, services, or 
anything of value to the alleged partnership;^^ 
but a partnership is not invalid with respect to de¬ 
termining who is taxable, by reason of the under¬ 
taking of the managing partner to purchase the 
share of any dissatisfied partner, or because the 
other partners were not permitted to withdraw 
their share of the profits without restraint.^^ A 
contract between taxpayer and another to share 
earnings is not a true partnership, but an anticipa¬ 
tory assignment of income which when it accrues 
belongs to him who earned it and is taxable ac- 
cordingly.S^ A partner’s entire share of partner¬ 
ship income is taxable to him even though another 


45 S.Ct. 322, 267 U.S. 408, 69 L.Ed. 
685—U. S. V. Coulby. D.C Ohio, 2'51 
F. 982, affirmed 258 F. 27, 169 O. 
C.A. 165. 

Interest in. specific property 

The partnership is considered as 
an association of individuals who 
are vested with an interest in the 
specific property of the partnership. 
—City Bank Farmers Trust Co. v. 
U. S„ 47 F.Supp. 98, 97 Ct.Cl. 296. 

Suhsequent incorporation 

Under a statute so providing-, a 
partnership which incorporates 
within a certain time is taxable as 
a corporation for a portion of the 
taxable year prior to incorporation. 
U.S —Thalhimer v. C, I. R., C.C.A., 
62 F.2d 703. 

D.C.—Helvering v. Wardman, 68 F. 
2d 418, 62 App.D.C. 371. 

41. U.S.—Benjamin v. Hoey, C.C.A. 
X.Y., 1*39 F.2d 945—Jennings v. C. 
I- R, C.C.A.Tex., 110 F.2d 94-5, cer¬ 
tiorari denied Helvering v. Jen¬ 
nings, 61 S.Ot. 169, '311 U.S. 704, 
85 L.Ed. 457—First Mechanics 
Bank of Trenton, N. J. v. C. I. R., 
C.C.A., 91 F.2d 2'75—Johnston v. C, 
I. R., C.C.A., 86 F..2d 732, certiorari 
denied 57 S.Ct. 7'8-4, 301 U.S. 6*83, 81 
L.Ed. 1341—Rossmoore v. C. I. R., 
C.C.A., 76 F.2d 520. 

Partaership is a tax compatiag* 
xmlt, income of which must be cal¬ 
culated on same basis as that of in¬ 
dividual, except that no deductions 
for charitable contributions are al¬ 
lowable.—Johnston v. C. I. R., C.C. 
A., 86 F.2d 732, certiorari denied 57 
S.Ct. 784, 301 U.S, 683, 81 L.Ed. 1341. 

47 C.J.S.—39 


Status unlike that of corporation 
U.S.—Equitable Trust Co. v. Ma- 
gruder, D.C.Md., 37 F.Supp. 711. 

42. U.S.—Pope V. C. I, R., C.C.A., 
•39 F.2d 420. 

Construction of agreement 
U.S.—Heilman v. U. S., CtCl., 44 F. 
2d 8'3. 

43. U.S.—C. I. R. V. Rector & Da¬ 
vidson, C.C.A.Tex., Ill F.2d 332, 
certiorari denied Helvering v. 
Rector & Davidson, 61 S.Ct. 33, 
311 U.S. 672, 85 L Ed. 432. 

Joint stock company taxable as cor¬ 
poration, and not as partnership, 
see supra § 402. 

Association as partnership 

An association may properly he 
defined as a partnership for federal 
income tax purposes when all ele¬ 
ments of partnership for other pur¬ 
poses are not present.—Wiltsee v. 
California Employment Commission, 
Cal.App., 158 P.2d 612. 

Sale of holdings of trusts 

Where trustee of two trusts, bene¬ 
ficiaries of both trusts and persons 
whose assent was required to trans¬ 
fer of holdings of the trusts agreed 
on sale by each trust of five thou¬ 
sand shares of stock of same compa¬ 
ny and that proceeds were to be 
equally divided between the trusts if 
variation in amount received oc¬ 
curred, the arrangement was a part¬ 
nership for tax purposes and the 
amount transferred by one trust to 
the other pursuant to the equaliza¬ 
tion agreement was not a taxable 
“gain” of the transferor,—Fidelity 
Trust Co, V. U. S., D.C.Pa., 49 F. 
Supp. 240. 


Syndicate held not an “associa¬ 
tion’’ taxable as a corporation, but a 
partnership.—C. I. R. v. U. S. & For¬ 
eign Securities Corp., C.C.A., 148 F. 
2d 743. 

44. U S.—Wild V. C. I. Rm C.C.A., 62 
F.2d 777—Sugg v. Hopkins, C.C.A. 
Tex., 11 F.2d 517. 

Agreement between corporations 
The terms of an agreement be¬ 
tween corporations may constitute 
them a partnership and not a joint- 
stock company, and require them to 
be treated as a partnership for pur¬ 
poses of collection of income taxes. 
—^Haiku Sugar Co. v. Johnstone, 
Hawaii, 249 F. 103, 161 C.C.A. 155. 

45. U.S.—Wild V. C. I. R., C.C.A., 
62 F.2d 777. 

46. U.S.—Sugg V. Hopkins, C.C A 
Tex., 11 F.2d ‘517. 

47. U.S.—Cameron v. C. I. R., C.C. 
A., 56 F.2d 1021. 

Gift of interest in partnership as¬ 
sets by transfer thereof from fa¬ 
ther’s capital account to son’s capi¬ 
tal account did not dissolve partner¬ 
ship for income tax purposes.—Cam¬ 
eron V. C. I. R., supra. 

43. U.S.—Doll V. C. I. R., C.C.A., 149 

F.2d 2'39, certiorari denied 66 S. 
Ct. '30—Busch V. C. I. R, C.C.A. 
Fla, 50 F.2d 800. 

46. U.S.—TinkofC v. C. I. R., C.C.A., 

120 F,2d 564. 

50. U.S.—Tinkoff v. C. I. R., supra. 

51. U.S.—C. I. R. V. Olds, C.aA., 
60 F.2d 252. 

52. U.S.—Villere v. C. I. R., CC-A. 
I La., 133 F.2d 905. 
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owns a portion of the funds contributed by him to 

the partnership.®^ 

§ 413 . - Between Members of Family 

A partnership between family members does not 
preclude taxing the dominant spouse or parent for all 
the profits if his economic position remains unchanged 
by the partnership and he in fact received and enjoyed 
the income realized during the tax year. 

In determining whether income is that of a part¬ 
nership, taxable to its individual members in ac¬ 
cordance with their respective interests, a family 
partnership is subject to special scrutiny to pre¬ 
vent tax avoidance,®^ and it must be shown that 
the status of spouses as partners is genuine, to pre¬ 
clude taxing all the income of the business to one 
spouse.®® The determinative factor is not whether 
the agreement between the parties creates a valid 
partnership under state law,®® or whether the wife 
or children hold irrevocable legal title to the inter¬ 
est transferred on creation of the partnership,®*^ 
but the test is whether the agreement caused any 
substantial change in the husband’s economic posi¬ 
tion®^ and whether he in fact did receive and en¬ 
joy the income realized during the tax year.®^ So, 
where the formation of a family partnership serves 
no business purpose and the husband or parent con¬ 
tinues to dominate the partnership property and to 


enjoy, use, and dispose of its income, he continues 
to be taxable for all its profits, notwithstanding the 
legality of the partnership under state law.®^ 

On the other hand, a genuine partnership between 
spouses or members of a family may be given effect 
with respect to apportionment of the tax liability 
for profits,as in the case of a partnership to 
which emancipated minor children have made sub¬ 
stantial cash contributions,®2 or to which the other 
spouse has contributed capital or personal servic¬ 
es,®2 and in such case the profits are not taxable 
solely to the father or husband notwithstanding he 
exercised a large measure of control over the part¬ 
nership business,®4 the wife or children were not 
permitted to withdraw their share of the profits 
without restraint,®® the taxpayer undertook to re¬ 
purchase the share of the children on their dissat¬ 
isfaction,®® or the taxpayer did not intend to re¬ 
quire the payment of notes received from the chil¬ 
dren for their interest in the business.®^ 

Where a partnership between spouses is not rec¬ 
ognized by state law, the profits from a transac¬ 
tion have been held taxable solely to the spouse 
whose capital was used therein,®8 but it has also 
been held that the attempted partnership may give 
each spouse an interest in the joint income taxable 
only to each individually.®^ 


53. D.C.—Larsen v. Burnet, 50 T. 
2d 308, 60 App.D.C. 158. 

54. XJ.S.—Bradshaw v. C. I. R., 0.0. 
A., 150 F.2d 918—Grant v. O. I. R., 
C.C.A., 150 F.2d 91-5—Argo v. 0. I. 

R. , C.O.A.Ala., 150 F.2d 67, certio¬ 
rari denied 66 S.Ct. 144—Losh v. O. 
1. R., O.C.A., 145 F.2d 4'56. 

55. U.S.—’Lusthaus v. C. I. R., 0.0. 
A., 149 F.2d 232, certiorari grant¬ 
ed 66 S.Ct 48, affirmed 66 S.Ct 
539—Mead v. 0. I. R., ■C.O.A.Ala., 
131 F.2d 323, certiorari denied 63 

S. Ct 851, '3l!8 U.S. 777, 87 LEd. 
1146. 

56. U.S.—Boll V. C. I. R., C.C.A., 149 
F.2d 239, certiorari denied 66 S. 
Ct 30. 

57. U.S—Bradshaw v. C. I. R., C.C. 
A., 150 F.2d 918—Grant v. 0. I. R., 
C-C-A., 150 F.2d 915. 

58. U.S.—Boll V. 0. I. R., O.C.A., 149 
F.2d 239, certiorari denied 66 S.Ct. 
30—Lusthaus v. C. I. R., C.C.A., 
149 F.2d 232, certiorari granted ‘66 
S.Ct 48, affirmed 66 S.Ct 539. 

Indirect benefit 

In determining whether interest in 
partnership business given to tax¬ 
payer's sons effected a change in 
economic status of taxpayer, court 
was required to consider the indi¬ 
rect benefit to the taxpayer, that he 
wanted his sons to have business in 
the future, to be decided solely by 


him, that until he made that deci¬ 
sion he desired to remain in abso¬ 
lute control of property, and that 
by the arrangement the taxpayer re¬ 
lieved himself from burden of sup¬ 
porting and educating his sons.— 
Losh V. C. 1. R., C.C.A., 145 F.2d 
456. 

59. U.S.—Bradshaw v. C. I. R., C.C. 
A., 150 P.2d 918—Grant v. C. I. R., 
C.C.A., 150 F.2d 91*5. 

60. U.S.—^Bradshaw v. C. I. R., C.C. 
A., 150 F.2d 918—Grant v. C. I. R., 
C.C.A., 1.50 F.2d 915—Argo v. C. I. 
R., C.C.A.Ala., 150 F.2d 67, cer¬ 
tiorari denied 66 S.Ct. 144—Schro¬ 
der V. C. I. R., C.C.A.Ala., Ii34 F. 
2d 346—Mead v. C. I. R., C.C.A. 
Ala., 131 F.2d 32'3, certiorari de¬ 
nied 63 S.Ct. 851, 318 U.S. 777, 87 
L.Ed. 1146—Tinkoff v. C. 1. R., C. 
C.A., 120 F.^d '564. 

Assignee of earnings 
A husband may not escape taxation 
by distribution of his earnings to 
his wife as partner if the distributee 
is no more than an assignee of the 
earnings.—^Humphreys v. C. I. R., C. 
C.A., 88 P.2d 430. 

BQLuitable ownership 
Wife's equitable ownership of part¬ 
nership interest standing in name of 
husband by reason of agreement to 
transfer property did not relieve hus¬ 
band from liability for tax on share 1 
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of partnership’s net income.—Battle- 
son V. C. I. R., C.C.A., 62 F.2d 125. 

61. U.S.—Schroder v. C. I. R., C.C.A* 
Ala., 134 P.2d 346—Champhn v. C. 
I. R., C.C.A., 71 P.2d 23—Rose v. C. 
I. R., C.C.A., 65 F.2d 616. 

Profits from trading accoxints of 
partners who are family members 
may be taxable to them and not to 
the parent where the children are of 
age and their personal accounts as 
j partners amply secured repayment to 
the partnership.—Hogle v. C. I. R.,. 

I C.C.A., 132 P.2d 66. 

; 62, U.S.—Montgomery v. Thomas, C. 
C.A.Tex., 146 P.2d 76. 

63. U.S.—^Humphreys v. C. I. R., C. 
C.A., 88 F.2d 430. 

64. U.S.-—Montgomery v. Thomas, C. 
C.A.Tex., 146 P.2d 76. 

65. U.S.—C. I. R. V. Olds, C.C.A., 60 
P.2d 252—^Whayne v. Glenn, B.C. 
Ky., 59 P.Supp. 517. 

66. U.S.—C. I. R. V. Olds, C.C.A., 60 
F.2d 252. 

67. U.S.—C. L R, V. Olds, supra. 

68. U.S.—C. I. R. V. Tenney, C.C.A., 
120 F.2d 421. 

69. U.S.—^Pugh V. U. S., B.C.W.Va.,. 
48 P.2d 600—Atwood v. U. S., D.C. 
Mich., 3 F.Supp. 321. 
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§ 414. - Partner’s Share in Earnings as 

■ Separate or Community Property 

A partner’s share of income Is taxable to him only 
as to that portion which Is his separate property and 
not as to that portion to which his wife is entitled as 
community property. 

Income from a partnership distributable to a 
partner is not taxable to him with respect to that 
portion to which his wife is entitled as her share 
of community property,but income derived from 
a partnership interest constituting the husband's 
separate property is taxable wholly to himj^ 

§ 415. - Death of Partner 

Partnership profits accruing prior to a partner's 
death are taxable as income of the deceased partner, 
and profits earned after death and distributed to his es¬ 
tate as a partner are taxable to the estate. 

Partnership profits which accrue and are distrib¬ 
utable by reason of the death of a partner are tax¬ 
able,as income of the deceased partner,and where 
his estate, by agreement, participates in the part¬ 
nership for a period of time, its share of profits 
during such period is taxable to it,'^^ but all the 
profits of a partnership earned after the death of a 
partner are taxable to the survivors where the por¬ 
tion thereof paid to the deceased's estate consti¬ 
tutes a payment for the acquisition of the deceased’s 
interest.The income of a liquidating partnership 
carried on in the year that the partnership was dis¬ 
solved by the death of a member is “partnership” 
income within the revenue acts, taxable to the re¬ 


maining members in their individual capacity, rath¬ 
er than the income of a “trust” as a separate tax¬ 
able entity."^® 

§ 416 . - Effect of Transfer of Interest 

A partner is taxable on his full distributive share 
of the profits notwithstanding his transfer of an in¬ 
terest in such earnings, but he is not liable for profits 
earned after he has disposed of his partnership interest. 

A partner is liable for tax on his full distribu¬ 
tive share of the partnership profits notwithstand¬ 
ing his transfer of a portion of his interest in the 
earnings to another,and he cannot claim to be 
taxable on only the portion retained on the theory 
that the transferee was a partner, if the transferee 
was in fact not a partner.However, the revenue 
statutes do not treat a partnership as an entity 
whose identity remains unchanged, notwithstand¬ 
ing the transfer of the whole or part of a partner’s 
property interest therein,and a member of a 
partnership is not taxable on any portion of the 
net earnings of the partnership after he has trans¬ 
ferred his partnership interest. 

§ 417. Insurance Companies and Associations 

a. In general 

b. ^ Companies or associations exempt 

from tax 

a In G-eneral 

In the scheme of Income taxation set up by the In¬ 
ternal Revenue Code, insurance companies are classified 


70. XJ.S.—Black v. C. I. R., C.C.A., 
114 F.2d 355—Shea v. C. I. R., C.C. 
A., 81 F.2d 937. 

Liability of husband or wife with re¬ 
spect to community or separate in¬ 
come g-enerally see supra § 389. 

71. XJ.S.—Shea v. C. I. R., supra. 
Miodification of state law 

Income from partnership before 
state modified community property 
law so as to give present half-inter¬ 
est in husband's earnings to wife, 
was taxable as income to partner 
only, not to his wife.—^Devlin v. C. I. 
R., C.C.A., 82 F.2d 731. 

72. U.S.—Guaranty Trust Co. of 
New York v. C. I, R., 58 S.Ct. 673, 
303 U.S. 493, 82 L Ed. 975—Bull v. 
U. S., Ct.Cl., 55 set. 695, 295 U.S. 
247, 79 L.Ed. 1421—First Trust Co. 
of Omaha v. U. S., Ct.Cl., 1 F.Supp. 
900. 

App ortionment 

Net earnings of partnership for 
tax purposes were properly adjust¬ 
ed in proportion to year’s earnings on 
■death of member of partnership.— 
Heilman v. U. S., Ct.Cl., 44 F.2d 83. 

73. U.S.—Bull V. U. S., Ct.Cl., 55 S. 
Ct. 695, 295 U.S. 247, 79 L.Ed. 1421 


—Degener v. Anderson, C.C.A.N.Y., 
77 F.2d 859—Darcy v. U. S., Ct.Cl., 
15 F.Supp. 251. 

74t. U.S.—Benedict v. Price, D C.N.Y., 
38 F2d 309. 

75. U.S.—^Heiner v. Mellon, Pa., 58 
S.Ct. 926, 304 U.S. 271, 82 L.Ed. 
1337, mandate conformed to, C.C.A., 
Mellon V. Heiner, 30 F.Supp. 948. 

Piduciary obligation 

The obligation of surviving mem¬ 
bers to pay taxes on profits from 
sales during year in which partner¬ 
ship was dissolved by death of one 
of members was not affected by the 
fiduciary obligation of the surviving 
members under the state law to ac¬ 
count to the estate of the deceased 
member for its interest in the liqui¬ 
dating partnership.—^Heiner v. Mel¬ 
lon, Pa., 58 S.Ct. 926, 304 U.S. 271, 82 
L.Ed. 1337, reversing 89 F.2d 141, 
mandate conformed to, C.C.A., Mellon 
V. Heiner, 30 F.Supp. 948. 

76. U.S.—Burnet v. Leinmger, 52 S. 
Ct. 345, 285 U.S. 136, 76 L.Ed. 665 
—Balkwill V. C. I. R., aC.A., 77 F. 
2d 569, certiorari denied Balkwill 
V. Helvering, 56 S.Ct. 127, 296 U.S. 
609, 80 L.Ed. 432, four cases, and 56 
S.Ct. 128, 296 U.S. 609, 80 L.Ed. 432 
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—Harris v. C. I. K., C.C.A., 39 FJd 
546—Mitchel v. Bowers, CC.A.N.T., 
15 P.2d 287, certiorari denied 47 S. 
Ct. 473, 273 U.S. 759, 71 L.Ed. 877. 
Assignment of future earnings will 
not protect assignor from taxation 
thereof, even though he is partner 
and has only indirect interest in such 
earnings through his share in firm's 
profits, such earnings being condi¬ 
tional on his continued efforts.— 
Rossmoore v. C. I. R., C.C.A., 76 P.2d 
520. 

77. U.S.—Humphreys v. C. I. R., C. 
C.A., 88 F.2d 430—Cohan v, C. I. R., 
C.C.A., 39 F.2d 540. 

7a U.S.—Carrol] v. C. I. R., C.C.A. 
Tex., 70 F.2d 806. 

79. U.S.—Heilman v, U. S., Ct.Cl,, 

44 F.2d 83. 

Assignment of property right 

Retiring partner's assignment of 
his interest in profits of partnership 
for future years under partnership 
agreement providing compensation 
for good will of retiring partners 
constituted assignment of property 
right, and profits received by as¬ 
signees thereon were not taxable to 
assignor as earnings.—^Helvering v. 
Seatree. 72 F.2d 67, 63 App.B.C. 274. 
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and distinguished from other companies or associations; 
and the character of the business actually done in the 
tax year determines whether a company is taxable as an 
insurance company. 

Prior to 1921, insurance companies had been sub¬ 
ject to the same tax plan as corporations generally; 
the 1921 Act, however, wholly exempted insurance 
companies from the general scheme of corporate 
taxation and set up special systems applicable to 
them alone.S® So the Internal Revenue Code, 26 
U.S.C.A. §§ 201-207, and similar statutes, deal 
with the taxation of three kinds of insurance com¬ 
panies: (1) Life insurance companies. (2) Insur¬ 
ance companies other than life or mutual. (3) Mu¬ 
tual insurance companies other than life or marine. 
The Internal Revenue Code distinguishes them from 
companies in other businesses and gives them, be¬ 
cause of the peculiar character of their business, 
separate places with different tax liabilities.^^ An 
exception of insurance companies from the appli¬ 
cation of statutes imposing a tax on every corpo¬ 
rations income must be strictly construed.^2 

The character of the business actually done in the 


tax years determines whether a company is taxable 
as an insurance compan}',^^ rather than its name,^^ 
charter powers,^^ or subjection to state insurance 
laws.s® A corporation cannot combine with in¬ 
surance work a variet}" of other classes of profitable 
business and claim the right to be taxed as an in¬ 
surance company.A corporation is not taxable 
as an insurance company where the greater por¬ 
tion of its income is derived from noninsurance 
sources,as where it is derived primarily from 
sources normally incident to the business of invest¬ 
ing money,but it has been held that the fact that 
a large proportion of its income is derived from 
accumulated reserves does not change the funda¬ 
mental character of a taxpayer’s operations as an 
insurance company. 

Life insurance companies. Life insurance com¬ 
panies are defined for income tax purposes in the 
Internal Revenue Code, 26 U.S.C.A. § 201 (b), and 
similar statutes, the purpose being the taxing of 
insurance companies according to the predominant 
kind of insurance issued by them,^! and the stat- 


SO. U.S.—Helvering- v. Oregon Mu¬ 
tual Life Ins. Co., 61 S.Ct. 207. 311 

U. S. 267, 85 Li.Ed, 180~Xational 
Protective Ins. Co. r. C. I. R., C. 
C.A., 12S P.2d 948, certiorari de¬ 
nied 63 S.Ct. 51, 317 U.S. 655, 87 L. 
Ed. 527. 

Tax corresponding* to capital stool: 
tax 

U.S.—New York Life Ins. Co. v. Bow¬ 
ers, N.Y., 51 S.Ct. 399, 283 U.S. 

242, 75 L.Ed. 1005. 

81. U.S.—^American Title Co. v. C. I. 

R. , C.C.A., 76 F.2d 332. 

82. U.S.—Home Title Ins. Co. v. U. 

S. , D.C.N.Y., 41 P.2d 793, reversed 

on other grounds, C.C.A., 50 F.2d 
107, affirmed U. S. v. Home Title 
Ins. Co., 52 S.Ct. 319, 285 U.S. 

191, 76 L.Ed. 695. 

83. U.S.—Bowers v. Lawyers* Mortg*. 
Co., N.Y., 52 set. 350, 285 U.S. 182. 
76 L.Ed. 690—Driscoll v. Washing¬ 
ton County Fire Ins. Co., Washing¬ 
ton, Pa., C.C.A.Pa., 110 P.2d 485, 
certiorari denied Washington Coun¬ 
ty Fire Ins. Co., Washington, Pa., 

V. Driscoll, 61 S.Ct. 12, 311 U.S. 
658, 85 L.Ed. 421—Empire Title* & 
Guarantee Co. v. U. S., D.C.N.Y., 
21 F Supp. 754, modified on other 
grounds, C.C.A., 101 F.2d 69. 

La.—Conway v. Imperial Life Ins. 
Co., 5 So.2d 314, 198 La. 999, certio¬ 
rari denied Hankins v. U. S., 62 S. 
Ct. 1040, 316 U.S. 674, 86 L.Ed. 1748. 
Held to constitute insurance "business 
The business of guaranteeing the 
payment of principal and interest of 
mortgage loans.—National Commer¬ 
cial Title & Mortgage Guaranty Co. 
V. Duffy, C.C.A.N.X, 132 F.2d 86, 146 
A.L.R. 448, 


Held taxable as insurance company 
Jewelers’ safety fund society, in¬ 
corporated by special act, without 
capital stock, for mutual protection 
of its members.—Jewelers’ Safety 
Fund Soc. V. Lowe, C.C.A.N.Y., 274 F. 
93—33 C.J. p 299 note 28 [a]. 

Held not taxable as insurance com¬ 
pany 

Company authorized to do a mort¬ 
gage guaranty business.—Dineen v. 
U. S., DC.N.Y., 60 F.Supp. 37, af¬ 
firmed, C.C.A., 153 F.2d 425. 

Individuals associated under 
“Ziloyd’s plan” were held “associa¬ 
tion” within revenue act, and active¬ 
ly engaged in fire, tornado, hail, and 
fioater insurance business.—Harris v. 
U. S., D.C.Tex., 51 F.2d 382. 

Automobile insurance exchange was 
held properly required to pay income 
tax on interest from investments of 
premium receipts and reserves.—• 
Pickering v. Alyea-Nichols Co., C.C.A. 
Ill., 21 P.2d 501, certiorari denied 
Alyea-Nichols Co. v. Pickering, 48 S. 
Ct. 208, 276 U.S. 617, 72 L.Ed. 733. 

84. U.S.—Bowers v. Lawyers’ Mortg*. 
Go., N.Y., 52 S.Ct. 350, 285 U.S. 182, 
76 L.Ed. 690—^National Commercial 
Title & Mortgage Guaranty Co. v. 
Duffy, C.C.A.N.J., 132 P.2d 86, 146 
A.L.R- 448—^Dineen v. U. S., D.C. 
N.Y., 60 F.Supp. 37, affirmed, C.C.A., 
153 F.2d 425—Empire Title & Guar¬ 
antee Co. V. U. S., D.C.N.Y., 21 P. 
Supp. 754, modified on other 
grounds, C.C.A., 101 P.2d 69. 

85. U.S.—Bowers v. Lawyers’ Mortg. 
Co., N.Y., 52 S.Ct. 350, 285 U.S. 182, 
76 L.Ed. 690—^National Commercial 
Title & Mortgage Guaranty Co. v. 
Duffy. C.C.A,N.J., 132 P.2d 86, 146 
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A.L.R. 448—Dineen v. U. S., D.C. 
N.Y., 60 F.Supp. 37, affirmed, C. 
C.A., 153 P.2d 425—Empire Title 
& Guarantee Co. v. U. S., D.C.N.Y., 
21 F.Supp. 754, modified on other 
grounds, C.C.A., 101 F 2d 69. 

La.—Conway v. Imperial Life Ins. 
Co., 5 So.2d 314, 198 La. 999, cer¬ 
tiorari denied Hankins v. U. S., 62 
S.Ct. 1040, 316 U.S. 674, 86 L.Ed. 
1748. 

86. U.S.—Bowers v. Lawyers’ Mortg. 
Co., N.T., 52 S.Ct. 350, 285 U.S. 182, 
76 L.Ed. 690—^National Commercial 
Title & Mortgage Guaranty Co. v. 
Duffy, C.C.A.N.J., 132 P.2d 86, 146 
A.L.R. 448~Dmeen v. U. S., D.C. 
N.Y., 60 F.Supp. 37, affirmed, C.C. 
A., 153 P.2d 425—Empire Title & 
Guarantee Co. v. U. S., D.C.N.Y., 
21 F.Supp. 754, modified on other 
grounds, C.C.A., 101 F.2d 69. 

87. U.S.—Title Guarantee & Trust 
Co. V. U. S., 49 F.2d 641. 

88. U.S.—^National Commercial Title 
& Mortgage Guaranty Co. v. Duffy, 
C.C.A.N.J.. 132 P.2d 86, 146 A.L.R. 
448. 

89. U.S.—^National Commercial Title 
& Mortgage Guaranty Co. v. Duffy, 
supra. 

Jnvestment of capital beyond require¬ 
ment of reserve 

U.S.—National Commercial Title & 
Mortgage Guaranty Co. v. Duffy, 
supra. 

90. U.S.—Mutual Fire Ins. Co. of 
Germantown v. U. S., D.C.Pa., 50 
F.Supp. 665, affirmed, C.C.A., 142 
F.2d 344, certiorari denied 65 S.Ct. 
65, 323 U.S. 729, 89 L.Ed. 585. 

91. U.S.—^National Protective Ins. 
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ute will not be allowed to serve the purpose of per¬ 
mitting some other insurance company, such as a 
health and accident one, to claim to have its busi¬ 
ness taxed as a life insurance company and thus 
escape the burden of taxation on its premium in¬ 
come generally, through the simple expedient of un¬ 
dertaking to write a small and incidental amount 
of life insurance.92 Where an insurance company 
is found to be a life insurance company within the 
statutory definition, all business of the company is 
treated for income tax purposes as though it were 
a life insurance business.^^ 


Insurance companies other thmi life or mutuaL 
Under the Internal Revenue Code, 26 U.S.C.A. § 
204, and similar statutes, imposing a tax on the in¬ 
come of insurance companies other than life or mu¬ 
tual, a company coming within the class is strictly 
limited as regards tax liability to what the statute 
says in respect to companies of that class.^^ 
Mutual insurance companies subject to tax. Un¬ 
der the Internal Revenue Code, 26 U.S.C.A. § 207, 
and similar statutes, imposing a tax on the income 
of mutual insurance companies, the word ^'mutuaF’ 
must be given its usual trade signification.^^ 


Co. V. C. I. R.. C.C.A., 128 F.2d 948, 
certiorari denied 63 S.Ct. 51, 317 
U.S. 655, 87 L.Ed. 527—^New World 
Life Ins. Co. v, U. S., Ct.CL, 26 F. 
Supp. 444, affirmed 61 S.Ct. 314, 311 
U.S. 620, 85 L.Ed. 393. 

Held taxalde as life in-suraaice com¬ 
pany witliin statutory definition 

(1) Assessment life insurance 
company required by state law to 
adopt by-laws providing- for a mor¬ 
tuary fund to be used exclusively 
for payment of claims arising under 
policies.—General Life Ins. Co. v. 
C. I. R., C.C.A.Tex., 137 F.2d 185, 
followed in Abilene Life Ins. Co. v. 

C. I. R., C.CA.Tex., 137 F.2d 191. 

(2) Burial association, notwith¬ 
standing a portion of its gross in¬ 
come was from funeral and under¬ 
taking services.—C. I. R. v. W. H. 
Luquire Burial Ass’n Co., C.C.A.Ala., 
102 F.2d 89. 

(3) Other companies.—C. I. R. v. 
Monarch Life Ins. Co., C.C A., 114 F. 
2d 3l4—Oklahoma Ben. Life Ass'n v. 
Jones. D.C.OliL, 57 F.Supp. 423, af¬ 
firmed, C.C. A., Jones v. Oklahoma 
Ben. Life Ass’n, 151 F.2d 505. 

Held not taxable as life insurance 
company within statutory defini¬ 
tion 

(1) Benefit society which did not 
maintain reserve for fulfillment of 
insurance contracts as required by 
treasury regulations to qualify as a 
life insurance company within reve¬ 
nue act.—First Nat. Ben, Soc. v. 
Stuart, C.C.A.Ariz., 134 F.2d 438, cer¬ 
tiorari denied 63 S.Ct. 1447, 320 U.S. 
211, 87 L.Ed. 1848. 

(2) Unincorporated beneficial as¬ 
sociation, not under state insurance 
commissioner’s control or supervi¬ 
sion, or required by statute or its by¬ 
laws to maintain a reserve fund.— 
West Penn Beneficial Ass’n v. U. S., 

D. C.Pa., 44 F.Supp. 675. 

(3) Corporations organized for 
purpose of paying money benefits to 
widows, orphans, heirs and devisees 
of deceased members, but which did 
not actually set aside or keep re¬ 
serves contemplated by revenue act. 
—Conway v. Imperial Life Ins. Co., 
6 So.2d 314, 198 La. 999, certiorari 


denied Hankins v. U. S., 62 S.Ct. 1040. 
316 U.S. 674, 86 L.Ed. 1748. 

Construction of acts prior to 1942 
amendment 

(1) Under statute defining life 
insurance companies, for income tax 
purposes, the term “reserve funds” 
as used prior to amendment of 1942, 
which amplified definition in earlier 
statutes, was held used in the broad 
and practical significance in which 
such term is understood in the field 
of insurance, rather than in the nar¬ 
row, technical sense of reserves re¬ 
quired to be maintained by state law. 
—National Protective Ins. Co. v. C. 
I. R., C.C.A., 128 F.2d 948, certiorari 
denied 63 S.Ct. 51. 317 U.S. 655, 87 
L.Ed. 527. 

(2) The words “reserve funds” as 
used in the act, presuppose typical 
legal reserves based on actuarial 
calculations and recognized tables of 
mortality or other experience i and 
to constitute a true insurance “re¬ 
serve fund” it must be provided for 
by state statutory provision or com¬ 
puted or estimated on some sort of 
actuarial basis.—Conway v. Imperial 
Life Ins. Co.. 5 So.2d 314, 198 La, 999, 
certiorari denied Hankins v. U. S., 62 
S.Ct. 1040, 316 U.S. 674, 86 L.Ed. 1748. 

(3) To be entitled to classifica¬ 
tion as a “life insurance company” 
for income tax purposes, a company 
was required to compute and main¬ 
tain its reserves in the taxable year 
in manner required by law.—Mothe 
Burial Ben. Life Ins. Co. v. Fontenot, 
D.C.La., 46 F.Supp. 978. 

(4) Reserves maintained by com¬ 
pany issuing life insurance contracts 
which were not actuarily computed, 
but were reserves fixed by law of 
state, were such reserves as would 
entitle company to be defined as “life 
insurance company.”—Independent 
Life & Accident Ins. Co. v. C. I. R., 
C.C.A.Fla., 138 F.2d 408—General Life 
Ins. Co. V. C. I. R., C.C.A.. 137 F.2d 
185, followed in Abilene Life Ins. Co. 
V. C. I. R., C.C.A.Tex., 137 F.2d 191. 

(6) A voluntary increase in re¬ 
serve cannot be used to make into a 
life insurance company a company 
which otherwise would not be such.— 
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Lamana-Panno-Fallo Industrial Ins. 
Co. V. C. 1. R., C.C.A.La.. 127 F.2d 56. 

(6) The use of the word “re¬ 
serves” in provisions of the Internal 
Revenue Acts of 1932 and 1934 de¬ 
fining life insurance company as an 
insurance company issuing life in¬ 
surance and annuity contracts, in¬ 
cluding contracts of combined life, 
health and accident insurance, and 
holding more than fifty per cent of 
its total “reserve'* funds for fulfill¬ 
ment of such contracts, was for 
classification only and was different 
from purpose of word as used in pro¬ 
visions for deduction from gross in¬ 
come of life insurance companies of 
specified percentage of the mean of 
the “reserve” funds required by law. 
—National Protective Ins. Co. v. C. 
I, R., C.C.A., 128 F.2d 948, certiorari 
denied 63 S.Ct. 51, 317 U.S. 655, 87 
LEd. 527—C. I, R. v. Monarch Life 
Ins. Co., C.C.A.. 114 P.2d 314, 

92. U.S.—National Protective Ins. 
Co. v. C. I. R., C.C.A.. 128 P.2d 948, 
certiorari denied 63 S.Ct. 51, 317 
U.S. 655, 87 L.Ed. 527. 

93. U.S.—C. I. R. V. Monarch Life 
Ins. Co., C.C.A., 114 F.2d 314. 

94. U.S.—^American Title Co. v. C. I. 
R., C.C.A., 76 F.2d 332. 

Held taxable as insurance company- 
other than life or mutual 
Company guaranteeing realty titles. 
—American Title Co. v- C. 1. R., su¬ 
pra. 

95. U.S.—Ohio Farmers Indemnity 
Co. V. C. I. R., C.C.A., 108 P.2d 665. 

What are mutual insurance compa¬ 
nies generally see Insurance § 104. 
Mutual insurance companies exempt 
from tax see infra subdivision b 
(3) of this section. 

Held mutual insurance company sub¬ 
ject to tax 

U.S.—Ohio Farmers Indemnity Co. v. 
C. I. R., supra. 

Insurer held not mutual insurance 
company within revenue act 

(1) Where excess of premium ov¬ 
er cost was not returned to policy¬ 
holders but was retained in mortuary 
fund with proviso that in event of 
dissolution of insurer fund would be 
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b. Companies or Associations Exempt from 
Tax 

(1) Fraternal beneficiary societies, or¬ 

ders, or associations 

(2) Associations of purely local charac¬ 

ter 

(3) Mutual insurance companies or as¬ 

sociations 

(1) Fraternal Beneficiary Societies, Orders, 
or Associations 

To be exempt from taxation of income, fraternal 
beneficiary societies providing for payment of life or other 
benefits must bring themselves within the exemption 
statute. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 101 (3), and similar statutes, exempting from 
taxation of income fraternal beneficiary societies, 
orders, or associations, operating under the lodge 
system, or for the exclusive benefit of the mem¬ 
bers of a fraternity itself operating under the lodge 
system and providing for the payment of life, sick, 
accident, or other benefits to the members of such 
society or their dependents, the words ^'operating 
under the lodge system^^ apply to each of the three 
preceding classifications;^® and a fraternal benefit 
society not operating under the lodge system or for 
the exclusive benefit of the members of a fraternity 
itself operating under the lodge system is not ex- 
empt^*^ A fraternal beneficiary association may be 
a mutual insurance company and must be something 
more;®® absence of profit in the operation of the 
association is not the criterion, but the want of a 
fraternal side which it is in some measure organ¬ 


ized to promote is fatal to a claim that it is a fra¬ 
ternal beneficiary association.®® A Christian church 
is not a fraternity operating under the lodge sys¬ 
tem within the statute.^ Compensation paid to of¬ 
ficers for services rendered is not such a division 
of profits of the enterprise as will of itself defeat 
an association’s claim of exemption.^ 

(2) Associations of Purely Local Character 

Under statutes exempting insurance associations of 
a purely local character, an association which is not 
of such character is not exempt. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
101 (10), and similar statutes, exempting from tax¬ 
ation of income benevolent life insurance associa¬ 
tions of a purely local character, the clause, ‘'of a 
purely local character,” is one of limitation,® and 
an association which has branches in several dif¬ 
ferent states is not of such purely local character 
as to entitle it to exemption.^ 

(3) Mutual Insurance Companies or Associ¬ 

ations 

Statutes exempting from taxation of income mutual 
insurance companies of a specified character must be 
strictly construed, and to avail itself of the exemption an 
association must bring itself within the precise letter of 
the legislative grant. 

The Internal Revenue Code, 26 U.S.C.A. § 101 
(11), and similar statutes, exempting from taxa¬ 
tion of income mutual insurance companies or as¬ 
sociations of a specified character, must be strict¬ 
ly construed,® and to avail itself of the exemption 
an association must bring itself within the precise 
letter of the legislative grant.® The provision does 


distributed to then existing policy¬ 
holders, the insurer was not a "mu¬ 
tual insurance company."—^American 
Ins. Co. of Tex. v. Thomas, C.C.A. 
Tex., 146 F.2d 434. 

(2) An unincorporated beneficial 
association, not maintaining a re¬ 
serve pursuant to law, or required to 
return excess premiums to policy¬ 
holders, short of liquidation, when 
return is not of excess premiums paid 
by present members, was not a "mu¬ 
tual insurance company other than 
life" within internal revenue act.— 
West Penn Beneficial Ass’n v. U- S., 
D.C.Pa., 44 P.Supp. 575. 

Held not taxable as mutual casualty 
insurance company 
U.S.—Jewelers^ Safety Fund Soc. v. 
Edwards, D.C.N.T., 12 F.2d 458, af¬ 
firmed, C.C.A., 24 F.2d 385. 

96. U.S.—Commercial Travelers’ 
Life & Accident Ass’n v. Bodway, 
D.aOhio, 235 F. 370. 

97- U.S.—Bankers’ & Planters’ Mut. 
Ins. Ass’n v. Walker, C.C.A.Ark., 
279 F. 63. 


Bequisite of operation under lodge 
system held lacking 
U.S.—^Family Aid Ass’n of United 
House of Prayer for All People v. 
U. S., Ct.Cl., 36 P.Supp. 1017. 

98. U.S.—Commercial Travelers’ 

Life & Accident Ass’n v. Bodway, 
D.C.Ohio, 235 P. 370. 

99. U.S.—Commercial Travelers’ 

Life & Accident Ass’n v. Bodway, 
supra. 

1. U.S.—Family Aid Ass’n of United 
House of Prayer for All People v. 
U. S., Ct.Cl., 36 P.Supp. 1017. 

2- U.S.—^Family Aid Ass’n of United 
House of Prayer for All People v. 
U. S., supra. 

3. U.S.—Commercial Health & Acci¬ 
dent Co. V. Pickering, D.C.Ill., 281 
F. 539. 

4. U.S.—Family Aid Ass’n of United 
House of Prayer for All People v. 
U. S., Ct.Cl., 36 P.Supp. 1017. 

Held not benevolent life insurance 
association of purely local nature 
U.S.—Abilene Life Ins. Co. v. C. I. 
B.. C.C.A.Tex., 137 F.2d 191. 
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5. U.S.—Postal Mut. Indemnity Co. 
V. C. I. B., C.C.A.Tex., 147 F.2a 583 
—^Keystone Mut. Casualty Co. v. 
Driscoll, C.C.A.Pa., 137 P.2d 907. 

Mutual insurance companies subject 
to tax see supra subdivision a of 
this section. 

6. U.S.—^Postal Mut. Indemnity Co. 
V. C. 1. B., C.C.A.Tex., 147 F-2d 583 
—Liberty Life Ins. Co. v. Pepperell, 
D.CKan., 40 F.2d 743—Commercial 
Health & Accident Co. v. Pickering, 
D.CIIL, 281 F. 529. 

rarmers' or other mutual companies 
(1) As it existed prior to the 
1942 amendment, the provision ex¬ 
empted farmers’ or other mutual hail, 
cyclone, casualty, or fire insurance 
companies or associations, including 
interinsurers and reciprocal under¬ 
writers, the income of which is used 
or held for the purpose of paying 
losses or expenses. Such provision 
permitted maintenance of reasonable 
reserve for the one purpose of paying 
losses and expenses with ultimate 
return of excess to members of com¬ 
panies.—^Keystone Mut. Casualty Co. 
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not apply to a company that is not mutual,'^ and 
treasury regulations cannot make it apply to such 
a company'.^ A determination of the mutual or co¬ 
operative character of an enterprise within the 
meaning of the statute requires an analysis of the 
legislative intent of what is meant by the word ''mu- 

3. Estates 

§418. In General 

An estate or trust is a taxable’ entity, and its trans¬ 
actions, for income tax purposes, are viewed the same as 
the transactions of other taxpayers. 


tuaL”9 What the company actually did in the tax¬ 
able years determines whether it is entitled to ex- 

emption.lO Xhe state law may control only when 

% 

the tax act by express language and necessary im¬ 
plication makes it dependent on state law4^ 

AND Trusts 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 161, and similar statutes, taxes imposed on indi¬ 
viduals apply to the income of estates or of any 
kind of property held in trust.12 Under this stat- 


V. Driscoll, C.C.A.Pa., 137 F.2d 907— 
Baltimore Equitable Soc. v. U. S., Ct. 
Cl., 3 F.Supp. 427, certiorari denied 
54 S.Ct. 77, 290 U.S. 662, 78 L.Ed. 573. 

(2) It applied to companies with 
sole object of obtaining insurance 
for members at cost, and returning 
to members amounts collected in ex¬ 
cess of necessary costs.—Keystone 
Mut. Casualty Co. v. Driscoll, D.C.Pa., 
44 F.Supp. 658, affirmed, C.C.A., 137 F. 
2d 907. 

(3) A company seeking exemption 
was required to show that its income 
was used or held solely for payment 
of losses or expenses.—Driscoll v. 
Washington County Fire Ins. Co., 
Washington, C.C.A.Pa., 110 F.2d 485, 
certiorari denied Washington County 
Fire Ins. Co., Washington, Pa., v. 
Driscoll, 61 S.Ct. 12. 311 U.S. 658, 85 
L.Bd. 421—MacLaughlin v. Philadel¬ 
phia Contributionship for Ins. of 
Houses from Loss by Fire, C.C.A.Pa., 
73 P.2d 582, certiorari denied Phila¬ 
delphia Contributionship for Ins. of 
Houses from Loss by Fire v. Mac¬ 
Laughlin. 55 S.Ct. 544, 294 U.S. 718, 
79 L.Ed. 1251. 

(4) Under the facts of the partic¬ 
ular cases, it was determined that 
the income of the company was not 
so used or held as to entitle it to 
exemption under the provision.— 
Keystone Mut. Casualty Co. v. Dris¬ 
coll, C.C.A.Pa., 137 F.2d 907—Dris¬ 
coll V. Washington County Fire Ins. 
Co., Washington, supra—MacLaugh¬ 
lin V. Philadelphia Contributionship 
for Ins. of Houses from Loss by Fire, 
supra. 

(5) A mutual casualty company 
building up reserve to expand its 
business and borrowing money for 
purchase of securities at profit was 
not within the section.—Keystone 
Mut. Casualty Co. v. Driscoll, C.C.A. 
Pa,. 137 F.2d 907. 

(6) Corporation organized to in¬ 
sure members of national fraternal 
organization of farmers against lia¬ 
bility arising from use of automo¬ 
biles was held exempt.—C. I. H. v. 
National Grange Mut. Liability Co., 
C.C.A., 80 P.2d 316. 


(7) A mutual insurance company 
which wrote health and accident as 
well as other kinds of insurance per¬ 
mitted by state statute was not ex¬ 
empt from federal t^x on corpora¬ 
tions under revenue act provision ex¬ 
empting mutual “casualty compa¬ 
nies.”—Postal Mut. Indemnity Co. v. 
C. 1. K., C.aA.Tex., 147 F.2d 583. 

7. U.S.—Keystone Automobile Club 
Casualty Co. v. C. I. R., C.C.A.. 122 
F.2d 886, certiorari denied 62 S.Ct. 
799, 315 U.S. 814, 86 L.Ed. 1213. 
Held not exempt as mutnal compaaiy 
U.S.—Mutual Fire Ins. Co. of Ger¬ 
mantown V. U. S., C.C.A.Pa., 142 F. 
2d 344, certiorari denied 65 S.Ct. 
65, 323 U.S. 729, 89 L.Ed. 585— 
Driscoll V. Washington County 
Fire Ins. Co., Washington, Pa., C.C. 
A., 110 F.2d 485, certiorari denied 
Washington County Fire Ins. Co., 
Washington, Pa., v. Driscoll, 61 
S.Ct. 12, 311 U.S. 658, 85 L.Ed. 421 
—Baltimore Equitable Soc. v. U. S., 
Ct.CL, 3 F.Supp. 427, certiorari de¬ 
nied 54 S.Ct 77, 290 U.S. 662, 78 
L.Ed, 573. 

Operations resembling those of stock 
company 

Although mutual insurance compa¬ 
nies have been beneficiaries of favor¬ 
able tax legislation for many years, 
congress has in statutes and by im¬ 
plied approval of Commissioner’s 
regulations indicated clear intention 
to favor only mutual companies 
which, apart from charter powers, 
actually operate on true mutual plan; 
and where a mutual insurance com¬ 
pany operates in manner closely re¬ 
sembling operations of ordinary stock 
insurance company, there is no rea¬ 
sonable basis for granting an exemp¬ 
tion from income tax. The fact that 
corporation amended its charter to 
conform to state statutes relating to 
mutual insurance companies did not 
bring it into class of tax exempt 
“mutual companies'* within the reve¬ 
nue act, where, after amendment, its 
operations did not essentially change. 
—Mutual Fire Ins. Co. of German¬ 
town v. U. S.> D.C.Pa., 50 F.Supp. 
665, aiffirmed, C.C.A., 142 F.2d 344, 
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certiorari denied 65 S.Ct. 65, 323 U.S. 
729, 89 L.Ed. 585. 

Escheat of reserves 
The revenue act does not extend 
exemption from income taxes to com¬ 
panies operating on a so-called mu¬ 
tual plan merely because their re¬ 
serves eventually escheat to a par¬ 
ticular state under state laws.—Mu¬ 
tual Fire Ins. Co. of Germantown v. 
U. S., D.C.Pa., 50 F.Supp. 665, af¬ 
firmed, C.C.A., 142 F.2d 344, certio¬ 
rari denied 65 S.Ct. 65, 323 U.S. 729, 
89 L.Ed. 585. 

InvestmeiLt income 
The mere fact that a mutual insur¬ 
ance company has a substantial 
amount of investment income, as 
distinguished from underwriting in¬ 
come, does not, of itself, deprive 
company from right to exemption 
from income tax as a “mutual insur¬ 
ance company.”—Mutual Fire Ins. 
Co. of Germantown v. U. S., D.C.Pa., 
50 F.Supp. 665, affirmed, C C.A., 142 
F.2d 344, certiorari denied 65 S.Ct. 
65, 323 U.S. 729, 89 L.Ed. 585. 

8. U.S.—Keystone Automobile Club 
Casualty Co. v. C. I. R., C.C.A., 122 
F.2d 886, certiorari denied 62 S.Ct. 
799, 315 US. 814, 86 L.Ed. 1213. 

9. U.S.—^Keystone Automobile Club 
Casualty Co. v. C. I. R., supra. 

Held not mutual company 
U.S.—Keystone Automobile Club Cas¬ 
ualty Co. V. C. I. R., supra, 

10. U.S.—Driscoll v. Washington 
County Fire Ins. Co., Washington. 
Pa., C.C.A., 110 P.2d 485, certiorari 
denied Washington County Fire 
Ins. Co,, Washington, Pa., v. Dris¬ 
coll, 61 S.Ct. 12, 311 U.S. 658, 85 L. 
Ed. 421. 

11. U.S.—Postal Mut. Indem. Co. v. 
C. 1. R., C.C.A.Tex, 147 P.2d 583. 

12. U.S.—B. W. Jones Trust v. C. I. 
R., C.C.A, 132 F.2d 914. 

Purpose of statute taxing Income 

of trusts is to tax in some way whole 
income of all trust estates unless defi¬ 
nitely exempted.—^Helvering v. But- 
terworth, 54 S.Ct. 221, 290 U.S. 365, 
78 L.Ed. 365—^Helvering v. Fidelity- 
Phijadelphia Trust Co., 64 S.Ct. 221, 
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ute a trust, testamentar 3 ' or otherwise, is a taxable 
entity,separate from the beneficiaries,^^ and the 
statute includes a revocable or irre%’ocable trust, 
with or Vithout reserved powers in the grantor or 
settlor.i^ The transactions of the trust, as an enti¬ 
ty, must be viewed the same as those of other tax¬ 
payers.^^ The fact that the trust agreement ex¬ 
pressly treats capital gains of the trust estate as 
not distributable to the beneficiaries, and provides 
that they shall he considered as principal, is not 
conclusive as to the status of such gains as taxable 
income, but affects only the decision as to 'who is 
liable for the tax thereon and the fact that the 
declaration of trust provides that the trustee shall 
not be accountable for losses sustained in investing 
trust funds under the supervision of the trustor 
does not render the trust income taxable to the 
trustor.i^ 

Alien trust. Under the Internal Revenue Code, 
26 U.S.C.A. § 211, and similar statutes, an alien 
trust is subject to income taxes only under circum¬ 
stances that would subject an alien individual.^^ 


A trust created in a foreign country in favor of 
alien beneficiaries is taxable on capital gains de¬ 
rived from the sale of its securities within the 
United States,-® unless the trust was a nonresident 
as well as an alien, was not engaged in business 
within the United States, and did not have an office 
or place of business in this country.^i 

§ 419. Arrangements Constituting Trusts or 
Fiduciary Relationships 

A trust or fiduciary relationship, as a taxable entity 
for income tax purposes, is constituted if the substance 
of the agreement or arrangement under which the grantor 
or settlor transfers property or a fund to himseJf or 
another shows an intention that it shall be held on a 
definite trust. 

A trust or fiduciary relationship, as a taxable en¬ 
tity for income tax purposes, is constituted if the 
substance of the agreement or arrangement under 
which the grantor or settlor transfers property or 
a fund to himself or another shows an intention 
that it shall be held on a definite trust, ^nd this 
is true although the trustee is one of the benefici- 


290 U.S. 365, 78 L.Ed. 365—Helvering 
V. Pardee. 54 S.Ct. 221, 290 U.S. 365, 
78 Lf.Ed. 365—Helvering v. Title 
Guarantee Loan & Trust Co., 54 S.Ct 
221, 290 U.S. 365, 78 L.Ed. 365. 

13. U.S.—Bingham’s Trust v. C. I. 
R., 65 S.Ct 1232, 325 U.S. 365, 89 L. 
Ed. 1670—Fitch, v, C. I. R., C.C.A., 
103 P.2d 702, reversed on other 
grounds Helvering v. Pitch, 60 S. 
Ct 427, 309 U.S. 149, 84 L.Ed. 665, 
mandate conformed to, C-C.A., 
Pitch V. C. I. R., Ill P.2d 896. 

The power to commaaid trust in¬ 
come is equivalent to the taxable en¬ 
joyment thereof.—Hall v. C. I. R., 
C.C.A., 150 P.2d 304. 

14. U.S.—Busch V. C. 1. R., C.C.A. 
Fla., 50 P.2d 800. 

15 U.S.—Du Pont V. C. I. R.. C.C.A., 
63 F2d 44, affirmed 53 S.Ct 766, 
289 U.S. 685, 77 L.Ed. 1447. 
Revocable trusts see infra § 421. 

16. U.S.—^Helvering v. Jane Holding 
Corporation, C.C.A., 109 P.2d 933, 
certiorari denied Jane Holding Cor¬ 
poration V. Helvering, 60 S.Ct 1102, 
310 U.S. 663, 84 L.Ed. 1418, rehear¬ 
ing denied 61 S.Ct 56, 311 U.S. 725, 
85 L.Ed. 472—Mallinckrodt v. 
Helvering, C.C.A., 109 P.2d 933, 

certiorari denied Helvering v, Mal¬ 
linckrodt. 61 S.Ct 34, 311 U.S. 672, 
85 L.Ed. 432. 

In a rare sense it may be said that 
a trust neither gains nor loses by its 
transactions, as only its beneficiaries 
profit from the advantages it gains 
or suffer from its detriments.—Hel¬ 
vering V. Jane Holding Corporation, 
C.C.A., 109 P.2d 933, certiorari de¬ 
nied Jane Holding Corporation v. 


Helvering, 60 S Ct 1102, 310 U.S. 
653, 84 L.Ed. 1418, rehearing denied 
61 S.Ct 56, 311 U.S. 725, 85 L.Ed 
472—Mallinckrodt v. Helvering, C.C 
A., 109 P.2d 933, certiorari denied 
Helvering v. Mallinckrodt, 61 S.Ct 
34, 311 U.S. 672, 85 L.Ed. 432. 

17- U.S.—Rollins v. Helvering, C.C. 
A., 92 P.2d 390, certiorari denied 58 
S.Ct 409, two cases, 302 U.S. 763, 
82 L.Ed. 592, and 58 S.Ct 409, two 
cases, 302 U.S. 763, 82 L.Ed. 593, 
and 58 S.Ct 410, 302 U.S. 763, 82 L. 
Ed. 593. 

IS. U.S.—^Norris v. Jones, D.C.Okl., 
31 P.Supp. 463, affirmed, C.C.A., 
Jones V. Norris, 122 P.2d 6. 

19. U.S.—W. Jones Trust v. C. I. 
R., C.C.A., 132 F.2d 914. 

Taxation of alien individuals see su¬ 
pra § 386. 

20. U.S.—B. W. Jones Trust v. C. 
I. R., supra. 

“Office or place of business” 

Where English trust, ninety per 
cent of whose property consisted of 
stocks and bonds of domestic corpo¬ 
rations held in United States in pos¬ 
session of trustee who was a Unit¬ 
ed States citizen, maintained an office 
in United States for handling all 
business connected with the trust, 
the trust had an “office or place of 
business” within United States, so 
as not to be exempt from tax upon 
capital gain derived from sales of 
their securities within United States. 
—B. W. Jones Trust v. C. I. R., su¬ 
pra. 

21. U.S.—B. W. Jones Trust v. C. I. 
R., supra. 


Trust held not nonresident 
U.S.—B. W. Jones Trust v. C. I. R., 
supra. 

22. U.S.—^National Memorial Park v. 
C. I. R., C.C.A., 145 P.2d 1008, cer¬ 
tiorari denied 65 S.Ct. 861, 324 U.S. 
858, 89 L.Ed. 1416—Berwind v. C. 
1. R., C.C.A., 137 F.2d 451—C. I. .R 
V. McCormick, C.C.A., 68 P.2d 653 
—Cleveland Ry. Co. v. C. I. R., C.C. 
A., 36 P.2d 347, certiorari denied 
Cleveland Ry. Co. v. Lucas, 50 S. 
Ct. 348, 281 U.S. 743, 74 L.Ed. 1156. 
Taxability as between grantor and 
estate in general see infra § 422. 
Agreement in form of trust is vol¬ 
untary association of individuals for 
convenience and profit, as distin¬ 
guished from an ancestor’s express 
trust, which is method of equitably 
distributing legacy or donation.— 
Blair v. Wilson Syndicate Trust, C.C. 
A., 39 P.2d 43. 

Arrangements held taxable trusts 

(1) Where directors of corporate 
lessor adopted a resolution that rents 
thereafter received from lessee 
should be paid to the respective 
wives of the directors.—Midwood 
Associates v. C. I. R., C.C.Al., 115 P. 
2d 871. 

(2) Where instruments whereby 
grantor transferred stock to himself 
as trustee for his minor son declared 
that stock was held under a trust 
and gave grantor unrestricted dis¬ 
cretion in disposing of stock and 
the right to receive and invest pro¬ 
ceeds from stock for son’s benefit.— 
Schoellkopf v. McGowan, D.C.N.T., 
43 P.Supp. 668. 

“Fiduciary” 

Corporation, which retained divi- 
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aries^S or the agreement contains no words of 
trust and^ even though words of trust are used, 
they do not control the substance of the arrange- 
ment.25 xhe trust instrument should be construed 
in its entirety, in determining liability for income 
taxes.-^ and the definition in the instrument of 
terms used therein should be accepted and any 
arrangement by which the income is to be distrib¬ 
uted among the members of a single family is sub¬ 
ject to severe scrutin^^-^ but the measure of con¬ 
trol reserved by the donor over the subject matter 
must be considered in determining whether the giv¬ 
ing in trust was actual or unreal, for income tax 


§ 419 

purposes.-^ A trust, in this connection, is distin¬ 
guished from a partnership or association.^® 

A trust does not arise as a taxable entity where 
by virtue of the nature and purpose of the trust ar¬ 
rangement the income remains beneficially owned 
and controlled by, or attributable to, the creator or 
grantor of the trust at least where the trust is 
to take effect in the future, it does not attach for 
income tax purposes, until the happening of the con¬ 
tingency on which it is to become effective,^2 such 
as the naming of a beneficiary other than the hold¬ 
er of the legal title^^ or subsequently crediting in¬ 
come to the beneficiaries on the declarant’s trust 


dends declared pending determina¬ 
tion of stock ownership in litigation 
between stockholder and alien prop¬ 
erty custodian, was “fiduciary.”— 
Ferguson v. Forstmann, C.C.A.N.J., 
25 F.2d 47. 

Controlling: feature of trust for 
liquidation and distribution of real 
estate within the revenue law, is as¬ 
sociation of individuals for adminis¬ 
tration of estate for liauidation and 
equitable distribution.—C. I. R. v. 
Atherton, C.C.A., 50 F.2d 740. 

Trust transferred to husband and 
wife as joint tenants 
ms—Edmonds v. C. I. R, C.C.A., 90 
F,2d 14, certiorari denied 58 S.Ct. 
32, 302 U.S. ‘713, 82 L.Ed. 551. 

23. U.S.—Busch V. C. 1. R., C.C.A. 
Fla., 50 F.2d SOO. 

24. U.S.—Midwood Associates v. C. 
I. R., C.C.A., 115 P.2d 871. 

D.C.—112 West 59th Street Corpo¬ 
ration V. Helvering, 68 F.2d ‘397, 
62 App.D.C. 3*50. 

Corporation organized solely to 
hold legal title to realty to facilitate 
resale during absence of principal 
trustee of owner, an unincorporated 
Massachusetts trust, was a mere 
conduit for title, and hence profit on 
sale was taxable to trust, not to cor¬ 
poration, notwithstanding absence of 
express agreement to hold property 
as trustee.—112 West 59th St. Cor¬ 
poration V. Helvering, supra. 
Arrangement held not taxable trust 
U.S,—Cooper v. U. S., Ct.Cl., 19 F, 
Supp. 7'5.2, 

25. tr.s.— Hubbell v. C. I. R., C.C.A., 
150 F.2d 516—Morsman v. C. I. R, 
C.C.A., 90 F.2d 18, 11’3 A.L..R. 441, 
certiorari denied Morsman v. 
Helvering. 58 S.Ct. 20, 302 U.S. 701, 
82 L.Ed. 642. 

Cemetery improvement fund 

In determining whether that por¬ 
tion of cemetery corporation’s in¬ 
come from sale of lots allocated, to 
an improvement fund was impressed 
with a trust for income tax purpos¬ 
es court was not governed solely by 
printed words of trust agreement 


covering use of improvement fund 
or the title by which it was called, 
but would consider the facts.—Na¬ 
tional Memorial Park v. C. I. R., C 
C.A., 145 F.2d 1008, certiorari denied 
65 S.Ct. '861, 324 U.S. 858, iS9 L.Ed. 
1416. 

26. U.S.—Schoellkopf v. McGowan, 
D.C.N.T., 43 F.Supp. 5-6 8. 

27. U.S.—Schoellkopf v. McGowan, 
supra. 

23. U.S.—Tower v. C. I. R., C.C.A., 

148 F.2d 388, reversed on other 
grounds C. I. R. v. Tower, 66 S.Ct. 
532. 

29. U.S.—Tower v. C. I. R., C.C.A., 
148 F.2d 388, reversed on other 
grounds C. I. R. v. Tower, 66 S.Ct. 
53.2. 

30. U.S.—C. I. R. V. Atherton. C.C. 
A., 50 P.2d ‘740—Lucas v. Exten¬ 
sion Oil Co., C.C.A, 47 P.2d 65. 

Tax on partnerships see supra § § 
412-416. 

Trusts as associations see supra § 
'395 c. 

A “trust estate,” aud uot a part- 
uersMp or association, is created 
within the income tax law: 

(1) Where corporate assets are 
distributed to stockholders who deed 
the property to trustee to dispose 
thereof.—Busch v. C. I. R., C.C.A. 
Fla., 50 F.2d 800. 

(2) Where declaration of trust 
merely provides for collection and 
distribution of income from specific 
property to designated beneficiaries 
and vests no authority in trustee to 
reinvest proceeds of sales or leases, 
or to acquire other property or to 
engage in business generally.—State 
Nat. Bank of El Paso, Tex., v. U. 
S,, D.C.Tex., )55 F.Supp. 4'57. 

(3) Where land trust is estab¬ 
lished as a means of financing the 
purchase of real estate and trust 
does not hold and operate the prop¬ 
erty for profit although it receives 
rents and distributes them to cer¬ 
tificate holders.—Cleveland Trust Co. 
V. €. I. R., C.C.A., 115 F.2d 481, cer 
tiorari denied Helvering v. Cleveland 
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Trust Co., 61 S.Ct. 809, '312 U.S. 704, 
S5 L.Ed. 1137. 

31. U.S.—^Douglas V. Willcuts, 

Minn., 56 S.Ct. 59, 296 U.S. 1, 80 
L.Ed. S, 101 A.LR. 391—City Nat. 
Bank & Trust Co. v. U. S., C.C.A. 
Ill., 109 P.2d 191—Brainard v. C. 
I. R., C.C.A., 91 F.2d 880, certio¬ 
rari dismissed 5-S S.Ct. 748, 303 U. 
S. 665, 82 L.Ed. 1122. 

Arraugemeuts not creating trust as 
taxable entity 

(1) Where taxpayer agreed to hold 
securities as trustee for immediate 
benefit of himself, which securities 
were ultimately to be divided among 
taxpayer’s “heirs” if taxpayer left 
no surviving widow or issue.— 
Morsman v. C I. R., C.C.A., 90 F.2d 
IS, 112 A.L.R. 441, certiorari denied 
Morsman v. Helvering, 58 S.Ct. 20, 
302 U.S. 701, 8,2 L.Ed. 542. 

(2) Where bachelor agreed to 
hold securities as trustee for imme¬ 
diate benefit of himself, which secur¬ 
ities would ultimately pass to bache¬ 
lor’s widow, if any, on failure of is¬ 
sue.—Morsman v. C. I. R, supra. 

03) Where conveyances of mineral 
interests by sister and her husband 
to brother, and brother's agree¬ 
ments to account to sister for one 
fourth of proceeds of sale or lease of 
minerals, expressly provided that 
sister should have no title to land 
or minerals and that brother’s obli¬ 
gation was purely persop'^1—Moore 
V. Thomas, C C.A.Tex., 14. F.2d 813. 

32. U.S,—Morsman v. C. I. R, C.C. 
A, 90 F2d 18, 113 A.L.R. 441, cer¬ 
tiorari denied Morsman v. Helver¬ 
ing, 58 S.Ct. 20, 302 U.S. 701, 82 
L.Ed 542. 

Birth of issue 

U S.—Morsman v. C. I. R., supra. 

33. U.S.—Morsman v. C. I. R., su¬ 
pra. 

Iiack of severance of legal and equi¬ 
table titles 

U.S.—Morsman v. C, I. R., supra. 
iPreseat trust not raised 
[ U.S.—Morsman v. C. I. R., supra. 
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books.^^ A trust is not created by a mere agree¬ 
ment to establish a trust fund, unless the trust is 
definitely established and maintained.35 If the so- 
called trustee has no active duties to perform, but 
is merely to receive the proceeds of the arrange¬ 
ment for distribution, he is merely an agent or pas¬ 
sive trustee.^® 

The sitm of a trust is determined by the intent 
of the grantor, taking into consideration all other 
operative factors.^^ 

A patent infringer is not a trustee, as a taxable 
entity, and is not converted into such a trustee 
merely because the measure of damages applicable 
to trustees is applied in an accounting of profits de¬ 
rived from the infringement.^^ 

§ 420. Number of Trusts or Beneficial Inter¬ 
ests 

The intention of the parties, as construed from the 


trust instruments as a whole, in connection with the 
surrounding Circumstances, controls in determining 
whether the income from the trust property or fund is 
taxable to a single trust or to a number of separate 
trusts. 

The intention of the parties to the trust agree¬ 
ment, as ascertained from the instrument or in¬ 
struments as a whole, in connection with the sur¬ 
rounding circumstances, controls in determining 
whether the entire income from the trust property 
or fund is taxable to one single trust^^ or whether 
it is taxable to two or more separate trusts.^0 xhe 
use of the words ''trust,"trust fund,'’ or "trust es¬ 
tate," in the singular in an instrument transferring 
the trust property or fund to a named trustee for 
the benefit of a number of beneficiaries, is indica¬ 
tive of an intention to create a single trust as a tax¬ 
able entity,^^ although it is to be divided into shares 
among such beneficiaries and each of them given 
an equal beneficial interest in the trust estate or 
fund and in the income produced,particularly 


34. U.S.—Brainard v. C. I. R., C.C. 

A., 91 F.2d SSO, certiorari dis¬ 

missed 58 set. 748, 303 U.S. 665, 
82 KEd. 1122. 

35. U.S.—^Xational Memorial Park 
V. C. I. R., C.C.A., 145 F.2d lOOS, 
certiorari denied 6'5 S Ct. 861, '324 
U.S. 858, 89 L.Ed. 1416. 

30. U.S.—Meeker v. Durey, C.C.A.N. 
Y., 92 F.2d 607. 

A seg.tiestrartor appointed by court 
who took possession of stock owned 
by defendant, and who held such 
stock subject to further order of the 
court, was not a “trustee” or “fiduci¬ 
ary” so as to make income tax on 
stock dividend received by seques¬ 
trator assessable against him, within 
internal revenue act imposing: tax 
on income of any kind of property 
held in trust, since “sequestrator” 
is but a mere ministerial agent of 
the court having nominal possession 
of property and funds which are in 
the real custody and control of the 
court.—Loft, Inc. v. Guth, Del.Ch., 
rs A.2d '706, affirmed, Sup., 19 A.2d 
721. 

Trust instrument for benefit of 
church which lodged practically no 
discretion in trustee, gave settlor 
right to discharge trustee by sub¬ 
stitution, and did not prohibit set¬ 
tlor from becoming successor trus¬ 
tee, and which, in substance, was a 
pledge to church of future income 
accruing from corpus of trust so 
that trustee held title to -property 
exclusively for benefit of settlor and 
settlor sustained no diminution in 
value of estate by reason thereof 
created a technical “trust” only with 
more of the characteristics of an 
“agency.”—U. S. v. Anderson, C.C.A. 
Tenn., 132 F.2d 9iS, certiorari denied 
Anderson v. U. S., 63 S.Ct. 994, two I 


cases, 318 U.S. 790, -87 U.Ed. 1156, 
rehearing denied 63 S.Ct. 1156, two 
cases, 319 U.S. 781, S7 L.Ed. 1725. 

37. U.S.—C. I. R. V. Brown, C.C.A., 

122 F.2d 800. 

33. U.S.—Triplex Safety Glass Co. 
of North America v. Pittsburgh 
Plate Glass Co., D.C.Del., 38 F. 
Supp. 639. 

39. U.S.—McGinley v. C. I. R, C.C. 
A., 80 F.2d 692—C. I. R. v. U. S. 
Trust Co. of New York, C.C.A., 75 
P.2d 97'3, reversed on other 
grounds U. S. Trust Co. of New 
York V. C. I. R., 56 S.Ct. 329, 296 

U. S. 481, 80 L.Ed. 340, followed in 
Helvering v. Mcllvame, 56 S.Ct. 
332, 296 U.S. 488, SO L.Ed. 345— 
Fidelity Union Trust Co. v. Kel¬ 
ly, D.C.N.J., 23 F.Supp. 653, re¬ 
versed on other grounds, C.C.A., 
102 F.2d 3'33, followed in 102 F.2d 
986—Johnson v. U. S., 65 Ct.Cl. 
285, certiorari denied 49 S.Ct. 17, 
278 U.S. 611, 73 L.Ed. 536. 

40. U.S.—Union Trust Co. of Butler 

V. C. I. R., C.C.A., 84 F.2d 386— 
Willcuts V. Ordway, C.C.A.Minn., 
19 F.2d 917—Fiduciary Trust Co. v. 
U. S., D.C.N.Y., 36 F.Supp. 653. 

Gains taxable to several trusts 
Capital gains of residuary estate, 
given by will to executors in trust 
for testator’s widow and surviving 
children, were gains of respective 
trusts and did not inure to execu¬ 
tors or through them to estate as a 
whole, and hence were taxable 
against trusts severally, not against 
executors as such, although trusts 
were not set up on executors' books 
xs separate estates until three years 
after testator’s death.—Britten v. U. 
S., D.C.N.J., 60 F.Supp. 991, motion 
to reconsider denied 63 F.Supp. 478. 
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Separate trusts not merged 
Where trustor under four distinct 
trusts, with the express purpose of 
continuing the separate trusts as 
created but to effect a change of 
trustees, transferred all assets of 
the trust to one of original bene¬ 
ficiaries who in turn executed an¬ 
other trust in favor of all original 
beneficiaries, facts that the latter 
trust instrument used both the sin¬ 
gular and plural in referring to the 
trusts and that trustee treated trust 
accounts as of a single trust were 
insufficient to override original trus¬ 
tor’s express intention and to merge 
the several trusts into one trust for 
income tax purposes.—MacManus v. 
C. I. R., C.C.A., 131 F.2d 670. 

41. U.S.—Huntington Nat. Bank v. 
C. I. R, C.C.A., 90 F.2d 876—State 
Sav. .Loan & Trust Co. v. C. I. R., 
C.C.A., 63 F.2d 482. 

42. U.S.—McGmley v. C. I. R., C.C. 
A., SO F..2d 6 92—C. I. R. v. U. S. 
Trust Co. of New York, C.C.A., 75 
F.2d 973, reversed on other 
grounds U. S. Trust Co, of New 
York V. Commissioner of Internal 
Revenue, 56 S.Ct. 329, 296 U.S. 481, 
SO L.Ed. 340, followed in Helver¬ 
ing V. Mcllvaine, 56 S Ct. 332, 296 
U.S. 488, 80 L.Ed. 345—State Sav. 
Loan & Trust Co. v. C. I. R., C.C. 
A., 63 P.2d 482—Fidelity & Co¬ 
lumbia Trust Co. V. Lucas, D.C. 
Ky., 52 F 2d 298, reversed on oth¬ 
er grounds, C.C.A., 66 F.2d 116. 

Trust held siugle 

A trust providing that each of set¬ 
tlors’ three children should have un¬ 
divided one-third interest, and re¬ 
quiring trustee to deliver bene¬ 
ficiary's interest or proportion to 
each beneficiary on reaching certain 
age, created only one trust and 
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where the provision for dividing the trust is mere¬ 
ly directorjv*^^ On the other hand, an intention to 
create a number of separate taxable trusts is in¬ 
dicated by the use of such plural expressions as 
"'trusts/' "trust funds/' “trust estates/' and the 
like,*^^ particularly where they are used in connec¬ 
tion with provisions directing the division of the 
estate into separate trusts or shares and requiring 
the trustee to keep separate accounts with each of 
the different beneficiaries;*^^ and it has been held 
that there are separate trusts in such a case not¬ 
withstanding the trust property is not divided or 
segregated.^® 


§ 421. Revocable Trusts 

The income from a revocable trust Is taxable to the 
grantor or settlor of the trust. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 166, and similar statutes, the income from a rev¬ 
ocable trust is taxable to the grantor or settlor of 
the trust,*^'^ where at any time the power to revest 
in the grantor the title to any part of the corpus of 
the trust is vested in the grantor,^® or in him in 
conjunction with any person not having a substan¬ 
tial adverse interest in the disposition of such part 
of the corpus or of the income therefrom.^Q 


hence income therefrom was tax¬ 
able accordingly, as against conten¬ 
tion tliat proportionate amount of 
income was taxable against each of 
three trusts.—Langford Inv. Co. v. 
C. I. R., C.C.A.Tex., 77 F.2d 46S— 
Wynne v. C. I. R., C.C.A.Tex., 77 F. 
2d 473. 

Gains from a sale of stock are 
taxable as income of a single trust 
under a trust instrument, repeatedly 
referring to trust in singular, trans¬ 
ferring shares of stock for benefit of 
trustor’s granddaughter and equal 
number of shares for benefit of an¬ 
other granddaughter, and providing 
for payment of total cash dividends 
to daughter without condition, or to 
daughter’s husband, on her death, 
for granddaughters’ benefit, and for 
division of stock dividends equally 
and addition thereof to principal.— 
Huntington Nat. Bank v. C. I. R., C. 
C.A., 90 F.2d 876. 

43. XJ.S.—Johnson v. tJ. S., 65 Ct.Cl. 
28*0, certiorari denied 49 S.Ct. 17, 
278 U.S. 611, 73 L.Ed. 536. 

44. U.S.—Union Trust Co. of But¬ 
ler V. C. I. R., C.C.A., 84 F..2d 386— 
Fiduciary Trust Co. v. U. S., D. 
C.N.Y., '36 F.Supp. 653. 

45. U.S.—Union Trust Co. of But¬ 
ler V. C. 1. R., CC.A., 84 F.2d '386. 

Notwithstanding recital in preamble 
of desire “to create a trust” 

U.S.—Fidelity Union Trust Co. v. 
Kelly, C.C.A.N.J., 102 F.2d 333, 

followed in 102 F.2d 9'S6. 

Three separate trusts were creat¬ 
ed under trust agreement transfer¬ 
ring securities to trustees for bene¬ 
fit of settlor’s three minor children 
and providing that trust property 
should be divided into three equal 
shares and that trustees should hold 
one share for each child and ac¬ 
cumulate income of each share for 
benefit of child for whom share, was 
held until child reached age of twen¬ 
ty-one, especially where language in 
instrument referring to “trusts” and 
giving trustees discretionary power 
to keep property in one or more con- 


, solidated funds, and hence assess¬ 
ment and collection of income taxes 
on theory that only one trust was 
created was erroneous.—^Fiduciary 
Trust Co. V. U. S., D.aN.Y., 36 F. 
Supp. 653. 

4a U.S.—U. S. Trust Co. of New 
York V. C. I. R., 56 S.Ct. 329, 296 
U.S. 481, 80 L.Ed. 340, followed m 
Helvering v. Mcllvame, 56 S.Ct. 
332, 296 US. 488, 80 L.Ed. '345. 
Amended agreement 

Where amendment to trust agree¬ 
ment created three undivided trust 
estates, and original trustees acted 
as trustees of several trusts, receipt 
of entire income by trustees would 
be deemed in equity as receipt for 
instantaneous passing to, and for 
three trusts, as respects whether in¬ 
come of all trust property was tax¬ 
able to one trust.—U. S. Trust Co. of 
New York v. C. I. R., *56 S.Ct. 329, 
296 U.S. 481, 80 L.Ed. 340, followed 
in Helvering v. Mcllvaine, 56 S.Ct. 
332, 296 U.S. 488, 80 L.Ed. 345. 

47. U.S.—Corliss v. Bowers, N.T., 
50 S.Ct. 336, 281 U.S. 376, 74 L.Ed. 
916—Heilman v. Glenn, D C.Ky., 
'36 F.Supp. 423. 

Ky.—Oates v. Ballard, 186 S.W.2d 
650, 651, 299 Ky. 661. 

Before “the 1924 amendment to 
the Internal Revenue Act c, 234, § 
219 (g) .... there had been 

some doubt and confusion as to 
whether the income from a revoca¬ 
ble trust was taxable to the settlor 
or to the beneficiary. But the 
amendment, as well as subsequent 
ones, removed the doubt and since 
its enactment it is quite clear that 
such tax liability is placed on the 
settlor.”—Oates v. Ballard, supra. 
Retroaction. 

(1) This statute has been held not 
illegally retroactive as applied to in¬ 
come accruing during the year the 
statute was enacted, although the 
trust was created in a former year. 
—Reinecke v. Smith, Ill., 5’3 S.Ct. 
570, 289 U.S. 172, 77 L.Ed. 1109. 

(2) However, income accruing in a 
former year has been held taxable 
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as income of trust estate, not of 
donor.—Warden v. Lederer, D.C.Pa., 
24 F.2d 233. 

48. U.S.—^Downie v. C. I. R., C.C.A., 
133 F.2d 899—C. I. R. v. Betts, C. 
C.A., 123 F.2d '534—Helvering v. 
Ehas, C.CA, 122 F.2d 171, certio¬ 
rari denied Elias v. C. L R., 62 S. 
Ct 361, 314 U.S. 692, 86 L.Ed. 553 
—Chandler v. C. I. R., C C A., 119 
P.2d 623—Cox V. C- I. R, C.C.A, 
110 F.2d 934, certiorari denied 61 
S.Ct. 26, 311 U.S. 667, 85 L.Ed. 428 
—Childers v. C. I. R., C.C.A., 110 
P.2d 934, certiorari denied 61 S. 
Ct. 26, 311 U.S. 667. 85 L.Ed. 428— 
O’Donnell v. C. I. R., CC.A., 64 
F.2d 634, certiorari denied <54 S.Ct. 
208, 290 U.S. 699, 78 L.Ed. 601. 

49. U.S.—Helvering v. Stuart, '63 S. 
Ct. 140, 317 U.S. 154, 602, 87 L.Ed. 
154—Flood V. U. S., C.C.A.Mass., 
133 F.2d 173~-Cox v. C. I. R.. C.C. 
A., 110 P.2d 934, certiorari denied 
61 S.Ct. 26, 311 U.S. 667. 85 L.Ed. 
428. 

Person not beneficiary 

(1) Under Revenue Act 1928 § 166, 

and similar statutes, the income of a 
trust was taxable to the grantor if 
he had power to revoke the trust ei¬ 
ther alone or in conjunction with 
any person not a “beneficiary of the 
trust.”—Reinecke v. Smith, Ill., 53 
S.Ct. '570, 289 U.S. 172, 77 L.Ed. 

1109—Carkhufe v. C. I. R., C.C.A, 83 
P.2d 626, 106 A.L.R. 796, certiorari 
denied 57 S.Ct. 31, 299 U.S. 56S, 81 
L Ed 418—Bowler v. Helvering C.C. 
A, 80 F2d 103—Smith v. C. I. R., C. 
C.A., 59 P.2d 56—Crossett v. U. S., 
Ct.Cl., 30 F.Supp. 802. 

(2) By substituting for the quot¬ 
ed words the phrase “person not 
having a substantial adverse inter¬ 
est in the disposition” of the corpus 
or income, congress did not intend 
to liberalize the act in favor of gran¬ 
tor.—Flood V. U. S,, C.C.A.Mass., 
133 P.2d 17'3. 

“Any person” as used in such stat¬ 
ute was applicable, where grantor 
and three other persons had such 
power.—Bromley v. C. I. R., C.C.A, 
S'6 F.2d 552. 
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The primary purpose of this statute is to pre¬ 
vent the evasion of taxes b}' means of trusts and 
estates,and to include the income of all trusts, 
as being within the income of grantors, who re¬ 
tain the right to revoke the trusts at any time and 
to resume enjoyment of the income.^l The taxa¬ 
tion of income, under this statute, is not concerned 
with the actual receipt of the income, but rather 
with the power over it.52 It has been held that, 
where the trustee is given broad powers of man¬ 
agement and revocation, and on his termination of 
the trust is to receive the corpus of the trust free 
from all trusts, the corpus is in substance his, and 
the income thereof is taxable to him, although he 
did not use it or the income for his personal bene- 
fit53 

Under this statute the income from the trust is 
taxable to the grantor only where, under power re¬ 
served in the trust instrument, the title to the cor¬ 


pus of the trust may be revested in him by revoca¬ 
tion of the trust,5^ and only where such reserved 
power of revocation is unconditional ;55 but the 
fact that the power to revoke is not exercised will 
not prevent the application of the statute.56 Where 
power to revest title is vested in the grantor, a 
single exercise of a general right to modify the 
trust does not exhaust such reserved right^^ un¬ 
less there are restrictions, limitations, or other qual¬ 
ifications in the trust agreement restricting the 
grantor’s right to modify to a single instance.5 3 

On the other hand, the statute does not apply so 
as to make the income of the trust taxable to the 
grantor where, under the terms of the trust, no 
power is reserved to revest title to any part of the 
corpus in the grantor^ neither alone nor in con¬ 
junction with another,59 as where he has merely a 
right of “reversion,” as distinguished from a power 
to revest,*50 and this rule applies although the trust 


50. U.S.—Buhl V. Kavanagrh, C.C.A. 
Mich., 118 F.2d 31-5, ‘323—Morton v. 
C. I. R., CC.A., 109 P.2d 47. 

“The concept of the statute was to 

reach income and apply the taxes on 
the cantor of trusts where, accord- 
ini^ to the terms of the instrument, 
the grantor could compel distribu¬ 
tion or the use of the income of the 
trust for his benefit.”—Buhl v. Kav- 
anagh, supra. 

51. U.S.—Crossett v. U. S., Ct.Ol., 
30 P.Supp. 802. 

52- U.S.—Clapp V. Heiner, C.C.A. 
Pa., 51 F.2d 224. 

53. U.S.—Richardson v. C. I. R., C. 
C.A., 121 P.2d 1, certiorari denied 

S.'Ct. 188, 314 U.S. 6'S4, 86 L.Ed. 
54'S, rehearing- denied 62 S.Ct. 359, 
-314 U.S. '714, 86 L.Ed. ‘569. 
Whatever might be the common- 
law rule applied to determine wheth¬ 
er power of revocation was equiva¬ 
lent to ownership of property for 
income tax purposes, the rule was a 
rule of property that would not be 
permitted to determine rights of 
donee of the power if there was a 
clear .public interest to the contrary. 
—Richardson v. C. I. R.. supra. 

54. U.S.—Helvering v. Wood, 60 S. 
Ct. 5‘51, '309 U.S. 344, 84 L.Ed. '796 
— C I. R. V. Brown, C.C.A., 122 
E.2d 800—Jones v. Norris, C.C.A. 
OkL, 122 F.2d 6—Wells v. C. I. 

R. , C.C.A., 63 F.2d 425, reversed on 
other grounds Burnet v. Wells, 53 

S. Ct. 761, ,289 U.S. 670, 77 L.Ed. 
14'39. 

A grantor^'S right to return income 
to himself is ordinarily contemplat¬ 
ed by a reservation of power of rev¬ 
ocation —Morton v. C. I. R., C.C.A., 
100 F.2d 47. 

Broad powers of control 

Where creator of trust reserved to , 


' himself right to sell to or buy from 
trust estate at his own price and 
to direct disposition to himself of 
all or any part of trust fund on such 
terms as he might direct, trust was 
“revocable” as to securities covered 
by that provision.—^Chandler v. C. 
I. R, C.C.A., 119 F.2d 623. 
Community property 
U.S.—McCauley v. C. I. R., C.C.A., 44 
F.2d 919. 

“Revest,” as used in the statute, 
means the power reserved to the 
grantor to terminate a granted es¬ 
tate.—Clifford V. Helvering, C.C.A., 
105 F,2d 586, reversed on other 
grounds Helvering v. Clifford, 60 S. 
Ct. 554, 309 U.S. 331, 84 L.Ed. 788, 
mandate conformed to, C.C.A., Clif¬ 
ford V. Helvering, 111 F.2d 896. 

55. U.S.—Smith v. 'C. I. R., C.C.A., 
*59 F.2d 56—Lewis v. White, D.C. 
Mass., 56 P.2d 390, appeal dis¬ 
missed, O.C.A., White v. Lewis, 61 
F.2d 1046. 

The remote possibility that the 
trust might be held void if proceed¬ 
ing were brought in state court to 
invalidate trust, did not make trust 
“revocable.”—Wells v. C. I. R., C.C. 
A., 63 F.2d 425, reversed on other 
grounds Burnet v. Wells, 53 S.Ct. 
761, 289 U.S. 670, 77 L.Ed. 14-39. 

56. U.S.—U. S. V. Stroop, C.C.A. 
Ohio, 109 F.2d 891—Simpson v. C. 
I. R., C.C.A., 77 F.2d 668. 

57. U.S.—Morton v. C. I. R., C.C.A., 
109 F.2d 47. 

5& U.S.—^Morton v. C. I. R., supra. 
59. U.S.—C. I. R. V. Bateman, -C.C. 
A., 12*7 F.2d 266—C. I. R. v. Buck, 
C.C.A., 120 P.2d 775—Clifford v. 
Helvering, C.C.A., 105 F.2d 586, re¬ 
versed o-n other grounds, Helver¬ 
ing V. Clifford, 60 S.Ct. 654, 309 
U.S. 3'31, 84 L.Ed. 7'88, mandate. 
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conformed to C.C.A., Clifford v. 
Helvering, 111 T’.2d 896—^Higgins 
V. White, C.C.A.Mass., 93 F.2d 357, 
reversed on other grounds C.C.A., 
White V. Higgins, 116 F.2d 312— 
C I. R. V. Yeiser, C.C.A., 75 P.2d 
9-56—U. S. V. First Nat. Bank, C. 
C.A.Ala., 74 F.2d 360. 

Irrevocable agency 

Income from trust created by wife 
for benefit of children, which was 
directed to be paid to husband for 
support of children, was not taxa¬ 
ble on ground that husband was 
wife’s agent through whom she re¬ 
tained control over trust, where 
measured by trust indentures hus¬ 
band’s power, discretion and author¬ 
ity were irrevocable.—C. I. R. v. 
Yeiser, C.C.A., 75 F.2d 956. 

60. U.S.—^Helvering v. Wood, 60 S. 
Ct. -551, 309 U.S. 34k 84 L.Ed, 796 
—Suhr V. C. I. R., C.C.A., 126 F.2d 
283—C. I. R. V. Armour, C.C.A., 
125 F.2d 467—C. I. R. v. Betts, C. 
C.A., 123 F.2d 534—Jones v. Nor¬ 
ris, C.C.A.Okl., 122 P.2d 6—Reuter 
V. C. I. R., C.C.A.Fla., 118 P.2d 698 
—C. I. R. V. O’Keeffe, C.C.A., 118 
P.2d 639—Helvering v. Dunning, 
C.C.A., 118 P.2d 341, certiorari de¬ 
nied 62 S.Ct. 64, 314 U.S. 631, 86 
L.Ed. *507. 

While power to revest or revoke 
may be the equivalent of reversion 
in economic fact, congress has con¬ 
fined the statute to trusts where 
there was power to revest, and did 
not extend it to trusts which might 
revert to grantor—Suhr v. C. I. R., 
C.C.A., 126 F.2d 283. 

A trust for wife’s benefit was not 
“revocable” within terms of statute 
requiring inclusion of trust income 
in computing grantor’s income, 
merely because under the trust 
agreement the corpus might revest 
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may otherwise terminate before the end of the 
trust period by the occurrence of designated events 
which are beyond the control of the grantor, 
and although the grantor may terminate the trust 
otherwise than by revocation.The income is 
not taxable to the grantor, under this statute, even 
though he is given extensive powers of control and 
management of the trust, and is authorized to make 
changes in the beneficiaries and in the management, 
but is specifically denied the right to revoke the 
trust, or to retake or have the use of any part of 
the corpus or income.^3 A power to revest title in 
the grantor does not arise from his right, under the 
trust, to withdraw the whole or any part of the 


trust funds, in exchange for his transfer to the trus¬ 
tee of other satisfactory property of at least equal 
value.® 4 

Construction and law governing. Whether a 
trust is a revocable trust, so as to tax the income 
to the grantor, depends on the interpretation of the 
terms of the trust instrument by the law of the state 
which governs the rights of the parties under the 
trust,®® and this construction must be made in the 
light of the rules of law for the interpretation of 
such documents;®® but, once the rights of the par¬ 
ties under the trust are determined by state law, 
they are subject to the federal definition of taxa¬ 
bility under the statute.®^ Moreover, the effect of 


in grantor if he survived his wife.— 
C. I. R. V. Branch, C.C.A., 114 F.2d 
985, 132 A.L.R. 839. 

A trust reserving- life use of se¬ 
curities to settlor and directing that 
on settlor’s death trust fund be paid 
over to executor or administrator 
created no estate in remainder, and 
was a "revocable trust" within in¬ 
come tax statute.—Silverthau v. U. 
S., D.CConn., 28 F.Supp. 242. 

61, U.S —Helvering v. Wood, 60 S. 
Ct. 551, 309 XJ.S. '344, 84 L.Bd. 796 
—Hogle V. C. I. R., C.C.A., 1*32 F.2d 
66—C. I R. V. Armour, C.C.A., 
125 F 2d 467—C.'I. R. v. Betts, C. 
O.A., 123 F.2d 534—C. I, R. v. 

O’Keeffe, C.C A, 118 F.2d -SSO— 
Clifford V. Kelvering, C C.A., 105 
F 2d 586, reversed on other 
grounds Helvering v Clifford, 60 
set. 554, 309 US. 331, 84 L.Ed. 
7*SS, mandate conformed to, C.C. 
A., Clifford v. Helvermg, 111 F.2d 
89 6—Corning- v C. 1. R., C.C. A., 
104 P2d 329—a I. R. v. Stokes, G. 
C.A., 79 F.2d 2'56, reversed on oth¬ 
er grounds Helvering v. Stokes, 
56 S.Ct. 308, 296 U.S. 551, 80 U. 
Fd. '389, rehearing denied 56 S Ct 
3S0, 296 U.S. 665, 80 L.Ed. 474. 
The congressional policy, under 
this provision, is to tax the grantor 
when his power to revest is vested 
and to exempt him from taxation 
when the power is contingent. —C. 
I. R. V. Betts, C.C.A., 12'3 F.2d 534— 
Helvering v. Dunning, C.C.A., 118 P. 
2d 341, certiorari denied Dunning v. 
Helvering, 62 S.Ct. 64, 314 U.S. 631, 
88 L.Ed. 507. 

Power held “vested” and not “con¬ 
tingent” 

Where the only qualification on 
grantor’s power to revoke trusts 
was that, if he died after having 
given necessary notice of revocation 
to his CO trustee but before the end 
•of a stipulated five year .period, the 
power could be defeated, grantor’s 
power of revocation was not "con¬ 
tingent" but was "vested" within 
statute,—Helvering v. Dunning, su¬ 
pra. 


Surviving wife and certain relatives 
Where grantor had power to re¬ 
voke trust only on obtaining consent 
of his wife and mother, who were 
beneficiaries in trust, together with 
consent of his sister and brother, the 
remote power to revoke the trust, if 
he survived his wife, mother, sister j 
and brother, was "contingent" and j 
not "vested," within statute.—C. I. 
R. V. Betts, C.C.A., 123 F.2d 534. 
Validity of regulation 

A regulation of the commissioner 
construing statute requiring inclu¬ 
sion of income of trust created by 
taxpayer in computing taxpayer's 
income tax if taxpayer has "power" I 
to revoke the trust, as providing for 
taxation of income of trust if there ! 
is a power to revoke on lapse of 
period of years or on happening of 
a specified event, regardless of 
whether such time is fixed, determin¬ 
able, or certain to come, was inval¬ 
id, since the word "power" as used 
in the statute does not extend to res¬ 
ervation of a right conditioned up¬ 
on a contingency that may never oc¬ 
cur.—Corning v. C. I, R., C.C.A., 104 
F.2d 329. 

62. U.S.—Shanley v. Bowers, C.C.A. 
N.Y., 81 F.2d 13. . 

Terminatiou of trust for wife aud 

creditors by paying oft creditors’ 
participation certificates does not 
make trust income taxable to gran¬ 
tor.—Shanley v. Bowers, supra. 

63. U.S.—Hogle v. C I. R, G.C.A., 
132 F.2d 66—O. I. R. v. Bateman, 
C.C.A., 127 F.2d 266—0. I. R. v. 
Brown, C.C.A., 122 F.2d 800—Jones 
V. Norris, C.C.A.Okl., 132 F.2d 6— 
Knapp V. Hoey, C.C.A.N.Y., 104 F. 
2d 99. 

A reservation in the grantor of the 
power of management does not make 
the trust "revocable" if there is no 
power in him to derive any economic 
benefit either from the corpus or 
the income therefrom.—^Hogle v. C. 
I. R., C.C.A., 132 F.2d 66. 

Power of reservation exhausted 
Where trust was expressly irrevo¬ 
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cable except for grantor’s power to 
name as beneficiaries his son, daugh¬ 
ter, and wife instead of his estate, 
and to provide for annual or de¬ 
ferred payment of income, and for 
possible continuation of trust for 
twenty-one years after grantor's 
death, power of reservation was ex¬ 
hausted when grantor changed pro¬ 
portion son, daughter, and wife were 
to receive and made trust effective 
for twenty-one years after his 
death, and hence income was taxa¬ 
ble to beneficiaries.—Morton v. C. I. 
R., C.C A., 109 F.2d 47. 

64. U.S.—Stuart v. €. I. R., C.C.A, 
124 F.2d 773, reversed on other 
grounds Helvering v. Stuart, 63 S. 
Ct. 140, 317 U.S. 154, 602, 87 L.Ed. 
154. 

65. U.S.—Helvering v. Stuart, 63 S. 
Ct. 140, 317 U.S. 154, 602, 87 L. 
Ed. 154—C. I. R V. Brown, C.C.A., 
122 P.2d 800—Silverthau v. U. S., 
D.aConn., 26 F.Supp. 242. 

66. U.S.—^Helvering v. Stuart, 63 S. 
Ct. 140, 317 U.S. 154, 602, 87 L. 
Ed. 154. 

Construction of trust instruments in 
general see the C.J.S. title Trusts 
§§ 161-165, also 65 C.J. p 497 note 
79-'p 502 note 38. 

A state statute permitting revoca¬ 
tion of a trust by grantor with con¬ 
sent of beneficiaries does not bring 
a trust in terms irrevocable within 
the class of "revocable trusts" spec¬ 
ified in revenue acts making income 
of revocable trust taxable as in¬ 
come of the grantor.—Knapp v. 
Hoey, D.C.N.Y., 24 F.Supp. 39, af¬ 
firmed, C.C.A., 104 F.2d 99. 

87. U.S.—^Helvering v. Stuart, '6'3 S. 
Ct. 140, 317 U.S. 154, 602, 87 L.Ed. 
154. 

Congress may make its own dejani- 
tion of revocable trust and a trust 
may be deemed “revocable" for some 
purposes and not fall within mean¬ 
ing congress has given "revocable 
trusts."—Morton v. O. I. R., O.C.A., 
109 F.2d 47. 
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the power to revoke is determined by the revenue 
laws and not by general law;® 8 and, as this pro¬ 
vision relating to revocable trusts is narrowly con¬ 
fined to a special class, its interpretation is differ¬ 
ent from the interpretation under the broad and 
all-inclusive statute defining gross income.®^ 

Time of existence or effect of power of revoca¬ 
tion, The phrase ‘'at any time’’ qualifies “is vest¬ 
ed,” in the provision that where at any time the 
power to revest title is vested in the grantor, etc. 
and if the power is vested in the grantor the trust 
is revocable within the statute, although, under the 
terms of the trust, the power is to be exercised only 
at the expiration of a designated period.*^^ The 
power of revesting title must exist by virtue of its 
being reserved at the time of the declaration of the 
trust,“^2 and not by virtue of a future exercise of 
the grantor’s influence over the trustees.'^^ 

Under Revenue Act of 1928 § 166, and similar 
statutes, the income of a revocable trust was tax¬ 
able to the settlor, during a taxable year only where 
he had power to revest in himself title to the trust 
property “at any time during the taxable year,”74 
and a clause of the trust agreement requiring six 
months notice of the revocation did not prevent the 
application of the statute.'^S However, the income 
was not taxable to the grantor where, under the 
terms of the trust, the trust could be revoked only 
by the giving of notice for a longer period than one 


year,*^^ or by the giving of notice in the preceding 
year.77 Under this statute, if the grantor had pow¬ 
er to revoke the trust at the end of any year, all 
the trust income was taxable to him although the 
power was not exercised,and although the trust 
income was not actually received by him.79 jf the 
trust agreement was so modified or amended during 
the year as to terminate the grantor’s right to re¬ 
voke the trust, the income was taxable to him only 
for the period during which he had such power.SO 

Revesting power in third person. The provision 
of the Internal Revenue Code § 166, relating to 
trusts in which the power of revesting title to the 
corpus of the trust in the grantor is vested in any 
person not having a substantial adverse interest in 
the disposition of such part of the corpus or the in¬ 
come therefrom, applies where the grantor reserves 
in himself no formal power of revocation^ but con¬ 
fers such power on a person other than a benefici¬ 
ary,and whether such person is a person not hav¬ 
ing a substantial interest adverse to that of the 
grantor must be determined from a construction of 
the trust instruments.^^ xhe income will not be 

taxable to the grantor, if the person vested with re¬ 
vesting power has a substantial interest in the dis¬ 
position of the corpus or income of the trust.®^ 

“A substantial adverse interest,” as used in this 
provision, is a relative term to be measured by the 
facts of the case.®^ It is an interest adverse to the 


68. U.S.—McCauley v. C. I. R., C.C. 
A., 44 F.2d 919. 

69. XJ.S.—Helvermg v. Wood, 60 S. 
Ct &51, 309 U.S. 344, 84 ,KEd. 796. 

70. U.S.--Reuter v. C. I. R., C.C.A. 
Fla., lliS F.2d 698. 

71. U.S.—Helvering v. Elias, C.C.A., 
122 F.2d 171, certiorari denied 
Ehas V, C. I. R., 62 S.Ct, 361, 314 
US. 692, 86 L.Ed. 553 —Reuter v. 
O. I. R., C.C.A.Fla., Ili8 P.2d 698— 
Helverin^ v. Dunning-, C.C.A., 118 
F,2d 341, certiorari denied Dun¬ 
ning V. Helvering, <62 S.Ct. 64, 314 
U..S. 631, 86 L.Ed. -507—Kraft v. 
C. 1. R., C.C.A., 111 F.2d 370, cer¬ 
tiorari denied 61 S.Ct. '32, 311 U.S. 
671, 85 EEd. 531. 

72. U.S.—Stuart v. C. I. R., C.G.A., 
124 F.2d 772, reversed on other 
grounds Helvering v. Stuart, 63 S. 
Ct. 140, 317 U.S. 164, 602, 87 L.Ed. 
1-54. 

73. U.S.—Stuart v. C. I. R., supra. 
TTnder trusts for benefit of gran.-. 

tor's children, naming grantor and 
grantor’s wife and brother as trus¬ 
tees, and authorizing wife and broth¬ 
er during grantor’s life to change 
trusts in any respect, grantor's right 
to recapture corpora of trusts, so as 


to render net income of trusts tax¬ 
able to grantor, could not be -predi¬ 
cated on theory that wife and broth¬ 
er would be amenable to wishes of 
grantor, since such recapture would 
be by virtue of future exercise of 
grantor’s influence over other trus¬ 
tees and not by virtue of any right 
which grantor reserved or failed to 
grant at time of executing trusts.— 
Stuart V. C. I. R., supra. 

74. U.S.—U. S. V. Stroop, C.C.A. 

Ohio, 109 F.2d 891—iSimpson v. -C. 
I. R., C.C.A., 'T7 P.2d 668—Langley 
V. €. I. R., C.-C.A., 61 F.2d 796— 
Faber v. U. S., Ct.Cl.. 1 F.Supp. 
859. 

Statute not applicable 

The statute taxing income of revo¬ 
cable trust intended that taxability 
follow ownership of the property 
and its income in the taxable year 
when the Income arose and, when 
there was a mere right to repossess 
in a later year by a power of revoca¬ 
tion, effective in a later year, the 
statute was not applicable.—U. S. v. 
Stroop, C.C.A.Ohio, 109 F.2d 891. 

If the settlor could not revest liinx- 
self with title during the year the 
trust income, was not taxable to 
him.—Langley v. 0. I. R„ C.C.A., 61 
F.2d '796. 


The words “during the taxable 
year” were eliminated in the Reve¬ 
nue Act of 1934.—Corning v. C. I. 
R., C.C.A., 104 F.2d 329, 332. 

75. U.S.—^Clapp V. Heinor, C.C.A. 
Pa, 51 F.2d 224. 

76. ij.S.—C. I. R, V. Grosvenor, 85 
P.2d 2. 

77. U.S.—U. S. V. Stroop, C.C.A. 

Ohio, 109 Ii’'.2d 891—Lewis v. 

While, D.C.Mass., 56 F.2d 390, ap¬ 
peal dismissed, C.C.A., White v. 
Lewis, 61 F.2d 1046. 

78. U.S.—Simpson v. C. I. R., C.C. 
A., 77 F.2d -668. 


79. 

U.S.—^Simpson 

V. -C. 

I. 

R., su- 

-pra. 




80. 

U.S.—Simpson 

V. C. 

I. 

R., su- 

pra. 




81. 

U.S.—Flood V. 

U. 

s., 

C.C.A. 


Mass., 133 F.2d 172. 

82- U.S.—-I-Iolvering v. Stuart, 63 S. 
-Ct. 140, 317 U.S. 3 54, 602, i87 L.Ed. 
l'S4. 

83. U.S.—C. T. R. V. Katz, -C.C.A., 
139 F.2d 107—l'>hipps v. C. 1. R., 
C.C.A., 13'7 E.2d 141. 

84. U.S.—Morton v. C. I. R., C.C.A., 
109 F.2d 4'7. 
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revocation of the trust,and means a direct legal 
or equitable interest in the trust property,^6 and 
includes a person who has a vested right, under the 
trust agreement, to insist on the performance of 
the trust and cannot be compelled to surrender such 
right.^'^ It is not merely a sentimental or parental 
interest in seeing the trust fulfilled for the advan¬ 
tage of other beneficiaries,^^ and it does not include 
a moral obligation to a former employee,®^ nor 
does it include the colorable interests of a commer¬ 
cial or corporate paid trustee^O or a trustee who, 
under the state law, cannot vest the property in 
himself.^i The fact the person having an adverse 


interest is the grantor’s wife or other member of 
his immediate family affords occasion for close 
scrutiny of the situation,^^ but that fact alone is 
but one of the elements to be considered and is not 
of itself sufficient to call the statute into opera- 
tion,93 and, therefore, whether the grantor is taxa¬ 
ble on the income of the trust, because his wife or 
other member of his family, who has the power of 
revesting, or of joining in revesting, title in the 
grantor, has a substantial adverse interest to the 
disposition of the corpus or income depends on the 
facts of the particular case.^^ 


85. U.S.—Flood V. tr. S., CC.A. 
Mass., 133 F2d 173—Welch v 
Bradley, C.C.AMass., I'SO P.2d 109, 
14'3 A.L.R. 1108, certiorari denied 
Bradley v. Welch, 63 ‘S.Ct. 257, 
317 US 68.5, 87 L.Ed. 549. 

Beneficiaries 

Where trust deed empowered gran¬ 
tor to change beneficiaries and mod¬ 
ify their interests, but provided that 
“in no event shall any such modifi¬ 
cation or alteration direct that the 
said income be paid to or applied to 
the use or benefit of [grantor],” ben¬ 
eficiaries' interests were “substan¬ 
tial.”—Knapp V. Iloey, O.C.A.N.Y., 
104 P.2d 99. 

Joint grantors 

Where trust instrument directed 
trustee to pay net income from trust 
property to grantors in same pro¬ 
portions as their interests in prop¬ 
erty before creation of trust and to 
convey same proportion of corpus on 
either grantor's death to persons ap¬ 
pointed by decedent’s will, neither 
grantor had, as against the other, a 
substantial interest in property ad¬ 
verse to revocation of trust.—Welch 
V. Bradley, C.C.A.Mass., 130 F..2d 109, 
143 A.Ij.R. 1108, certiorari denied 
Bradh‘y v. Welch, G3 S.Ct. 257, 317 
U.S. 685, 87 B.fOd. 549. 

86. U.S.—Flood V. IT. S., C.C.A. 
Mass., 133 F.2d 3 73—Simonds v. 
Hassett, D.C.Mass., 58 F.Supp. 911. 

87. U.S.—C. I. R. v. B(dts, C.C.A., 
12'3 F.2d ■5'34. 

88. U.S.—Flood V. U. S., O.C.A. 
Mass., 133 F.2d 173. 

89. TJ.S.—Flood V, U. S., supra. 
Where partners created trust for 

purpose of paying pension to form(‘r 
employees of partnership, but the 
three trustees, including two of part¬ 
ners, had power of revocation, the 
two trustees did not have “subsian- 
tial adverse interest’' within provi¬ 
sion requiring trust income to foe in¬ 
cluded in computing not income of 
grantor if power to revest corpus 
in grantor is vesste.d in one not hav¬ 
ing a substantial adverse interest in 
disposition of income or corpus.- 


Flood V. U. S., supra—Moir v. U. IS., 
49 F.Supp. 331, 99 Ct.Cl. 5-58. 

90. U.S.—Morton v. €. I. R., O.C.A., 
109 F.2d 47. 

A commercial trustee had no sub¬ 
stantial adverse interest where his 
sole duty was to invest and rein¬ 
vest trust corpus and pay large in¬ 
come to beneficiaries, and trustee re¬ 
ceived annual fee and could revoke 
trust at any time.—Morton v. C. I. 
R., supra. 

A corporate trustee given broad 
powers by trust instrument to man¬ 
age, invest, and reinvest corpus and 
accumulate income, but without 
power to dispose of stock held in the 
trust except on written consent of a 
certain person during her lifetime, 
had no “substantial adverse inter¬ 
est” in disposition of corpus or in¬ 
come within revenue act provisions 
defining “revocable trust” and mak¬ 
ing trust income taxable to grantors. 
—ReiverIng v. Evans, C.C.A,, 126 F. 
2d 270, certiorari denied Evans v. 
C. I. R., 63 S.Ct. 30, 317 U.S. 638, 87 
L.Ed. 511, rehearing denied 6'3 S.Ct 

152, ‘317 U.S, 706, <87 .L Ed. 564—Rel- 
vering v. Morohead, C.C.A., 12S F.2d 
270, certiorari denied Morehead v. C. 
T. R., 63 S.Ct. 30, 317 U.S. 638, 87 L. 
Ed. 51'4, rehearing denied 63 S.Ct 

153, 317 U.S. 706, <87 L.Ed. 564. 

91. U.S.—Holvertng v. Stuart, 63 IS. 
Ct 140, .317 U.S. 154, 602, 87 L. 
Ed. 154. 

tTuder trusts created iu Illinois 
for benefit of grantor's children, au¬ 
thorizing grantor’s wife and brother, 
who wllh grantor were the trustees, 
to change during grantor's life the 
trusts in any respect, trustees, un¬ 
der Illinois law, could not vest the 
property in themselves, and hence 
had no “substantial adverse inter¬ 
est.”—Helvering V. Stuart, supra, 

82. U.S.-—I'hipps V. C. L R., C.C.A., 

137 F..2d 3,41—Cox v. O. I. R., C.C. 
A., 110 WM 0'34. 

93. U.S,—C. I. B. V. Katz, aC.A., 
130 F.2d 107. 

94. U.S.—G. I. R. V. Katz, supra, 
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Wife and relative having adverse in¬ 
terest 

(1) Settlor’s wife and mother un¬ 
der trust created for their benefit, 
and income received by mother un¬ 
der trust was in excess of taxpayer’s 
liability under state statute for her 
support and income received by wife 
was not used for support.—C. I, K. 
V. Betts, C.C A., 123 F.2d 534. 

(2) Wife, under trust for benefit 
of wife and children, where wife on 
death of any of children would re¬ 
ceive interest in corpus and income 
of trust.—C. I. R. V. Katz, C.C.A., 
139 F.2d 107. 

(3) Wife under trust for benefit 
of wife and child for purpose of in¬ 
suring that a considerable part of 
income should go to wife, and wife 
as well as husband was a trustee.— 
Phipps V. O. I. R., C.C.A., 137 F.2d 
141. 

(4) Grantor’s wife and brother, 
under trusts which authorized them 
together with the grantor, as trus¬ 
tees, to change during the grantor’s 
life the trusts in any respect, and 
therefore authorized them to revest 
the grantor with the trust property, 
and likewise to substitute them¬ 
selves as beneficiaries.—Stuart v. C 
T. R., C.C.A., 124 P.3d 772, reversed 
on other grounds Relvering v. Stu¬ 
art, 63 S.Ct. 140, 317 U.S, 154, 602, 
87 L.Ed. 154. 

A wife did not have a ‘^substantial 
adverse interest” under a trust 
which provided for accumulation of 
income until death of grantor's wife 
but authorized payment to wife of 
principal and accumulated income 
and named a committee and commit¬ 
tee aulhorizedly subjected its power 
to revoke trust and revest corpus in 
grantor to written consent of wife. 
—Fulham v. C. I. R., C.C.A., 110 P. 
2d 93 6. 

Father, was held to have substan¬ 
tial adverse interest.—Corning v. C. 
r. R., C.C.A., 3 04 3f.2d 329. 

Husband as beneficiary, under 
phrase of Rev,Act 1928 § 166, “any 
person other than a beneficiary.”— 
Savage v. 0. I. R., C.C.A., 82 F.2d 92. 
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^^Grantor/^ The word '^grantor/’ as used in In- 
ernal Revenue Code, 26 U.S.C.A, § 166, not being 
iefined in the statute, should be given its ordinary 
neaning as the person who establishes the trust, or 
ts donor, creator, or founder, *^5 and, although the 
statute uses the singular form ''grantor,’^ it should 
3e construed to mean the plural also, as applied to 
ncome from a trust executed jointly by two or 
nore persons,such as by husband and wife.^*^ 
'Grantor” does not include a beneficiary who, on 
receiving the trust estate under an agreement with 
the original grantor to terminate the original trust, 
executes a similar trust, but who does not have 
possession or dominion of the res and is not a free 
agent in its disposition.^S 

The ''income*^ of a revocable trust, within this 
statute, does not mean the taxable net income of the 
trust considered as a separate entity, but is the 
gross income from the trust property, determined 
by the criteria of the tax laws as though the trust 
had not been created that is, all the gross in¬ 
come^ as defined in Internal Revenue Code, 26 U. 
S.C.A, § 22 (a), of the trust.^ 


§ 422. Taxability as between Grantor and Es¬ 
tate in General 

Trust Income ordinarily is taxable to the fiduciary or 
the beneficiaries, and not the grantor, except where the 
grantor remains in substance the owner of the trust 
corpus. 

As a general rule, under the Internal Revenue 
Code, 26 U.S.C.A. § 161, and similar statutes, in¬ 
come of any kind of property held in trust is not 
taxable to the grantor, but is taxable to the fiduci- 
ary,2 or the beneficiary, as discussed infra § 427, 
and the mere fact that the corpus is to revert to the 
grantor does not make the income taxable to him.^ 
By virtue of express statutory exceptions, however, 
the general rule does not apply in the case of rev¬ 
ocable trusts, as discussed supra § 421, or in the 
case of trusts whose income is or may be used for 
the benefit of the grantor, as discussed infra § 
423 a-c. Moreover, under the broad general pro¬ 
vision of the Internal Revenue Code, 26 U.S.C.A. § 
22 (a), and similar statutes, defining gross income, 
it is well established that the income of a trust is 
taxable to the grantor where he remains in sub¬ 
stance the owner of the corpus.*^ In determining 


95. U.S.—Buhl V. Kavanagh, C.O.A 

Mich., 118 F.2d '315. 

The hushand was the real creator 
of a trust under which he gave se¬ 
curities to his wife, who thereupon 
assigned them to husband and her¬ 
self as trustees for children under 
trust deed revocable at any time by 
husband, and securities were de¬ 
posited in safe deposit box open to 
either trustee, and income therefrom 
was taxable to him.—Jackson v. C. 

I. R., C.C.A., 64 F.2d 359. 

96. U.S.—Crossett v. U. S., Ct.Cl., 

30 P.Supp. 802. 

97. U.S.—Crossett v. U. S., supra. 
98- U S.—Buhl V. Kavanagh, C.C.A. 

Mich., 118 F.2d 315. 

Declarations of trust not transferring 
possession 

Declarations of trust by father 
and brother of taxpayer for taxpay¬ 
er’s benefit, to which taxpayer was in 
no way a party or privy, which 
trusts were changed at the will of 
taxpayer's father, transferred to tax¬ 
payer neither possession nor right of 
possession to property involved nor 
legal title so as to constitute tax¬ 
payer a “grantor” when some of the 
property involved was subsequently 
placed in a new trust for benefit of 
taxpayer within revenue, acts taxing 
Lo grantor income of revocable trust. 
—Buhl V. Kavanagh, supra. 
Pransactiou with so-called trustee 
Where so-called “trustee” was not 
n fact trustee for so-called “bene- 
Iciary” except in form and trust and 
ionlracts made purportedly for bene¬ 


fit of beneficiary were revoked and 
new ones created as so-called “trus¬ 
tee” saw fit, subsequent trust cre¬ 
ated by so-called trustee did not 
make beneficiary a “grantor” within 
revenue acts taxing to a grantor in¬ 
come of revocable trusts on the the¬ 
ory that certain property placed in 
the last trust did not belong to the 
trustee by virtue of prior contract 
and trust in favor of so-called bene¬ 
ficiary.—Buhl V. Kavanagh, supra. 

99. U.S.—Welch V. Bradley, C.C A. 

Mass., 130 F.2d 100, 143 A.L.R. 
1108, certiorari denied Bradley v. 
Welch, 63 S.Ct. 257, 317 U.S. 685, 
87 L.Ed. 649. 

Income profits realized from sale 
of stock held by his wife as trustee 
for their -child was taxable to the 
grantor where trust was revocable by 
agreement between them.—Becker v. 
Glenn, D.C.Ky., 29 F.Supp. 558. 

Income which was in fact distribu¬ 
ted among beneficiaries pursuant to 
trusts providing for revocation only 
with consent of trustee has been held 
not taxable as grantor's income, not¬ 
withstanding statutory provision for 
taxing income from revocable trusts. 
—Reinecke v. Smith, C.C.A.I11., 61 F. 
2d 324, reversed on other grounds 53 
S.Ct 570, 289 U.S. 172, 77 D.Ed. 1109.* 

1. U.S.—Cox V. C. I. R., C.C.A., 110 
F.2d 934, certiorari denied 61 S.Ct. 
26, 311 U.S. 667, 85 L.Ed. 428—Chil¬ 
ders V. C. I. H., C.C.A., 110 F.2d 
934, certiorari denied 61 S.Ct 26, 
311 U.S. 667, 85 L.Ed. 428. 

2 . U.S.—C. I. R. V, Water bury, C.C. 
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A., 97 F.2d 383, certiorari denied 
Helvering v. Waterbury, 59 S Ct. 
105, four cases, 305 U.S. 638, 83 L. 
Ed. 411—C. I. R. V. Grosvenor, C. 
C.A, 85 F.2d 2—-Sawtell v. C. I. R., 
CC.A., 82 F.2d 221—Hudson v. 
Jones, DC.Okl., 22 F.Supp. 938. 
Taxable income of estate or trust in 
general see infra § 426. 

Trusts as taxable entities generally 
see supra § 418. 

3. U S.—Clifford v. Helvering, C.C. 
A., 105 P.2d 586, reversed on olht'r 
grounds 60 S.Ct 554, 309 U.S. 3.31, 
84 L.Ed. 788, mandate conformed 
lo, C.C.A., Clifford v. Helvcring, 111 
P.2d 896—Willcuts v. Douglas, C. 
C.A.Minn., 73 F.2d 130, affirmed 66 
S.Ct 59, 296 U.S. 1, SO L Ed. 3. 101 
A.L.R. ,391—Belknap v. Glenn, D.C. 
Ky., 55 F.Supp. 031. 

4. U.S.—Helvering v. Clifford, 60 S. 
Ct 554, 309 U.S. 331, 84 L.Ed. 788, 
mandate conformed to, C.C.A., Clif¬ 
ford V. Helvering, 111 F.2d 890— 
Kohnslamm v. rodrick, C.G.A.2, 153 
F.2d 506—Edison v. C. I. It, C.C.A., 
148 F.2d 810, certiorari denied 66 

S.Ct 25—Funston v. C. I. It, C.C. 
A., 148 F.2d 805—Slockstrom v. C. 
I. R., C.C.A., 148 F.2d 491, certio¬ 
rari denied 66 S.Ct 23—George v. 
C. I. R., C.C.A., 143 F.2d 837, cer¬ 
tiorari denied 65 S.Ct 102, 323 U.S. 
778, 89 L.Ed. 622—Foordorer v. 0. 
I. R., C.aA., 141 If,2d 63—Downie 
V. C. I. E., C.C.A., 133 F.2d 899— 
Price V. C. I. R., C.C.A., 132 F.2d 
95—Pfogle V. C. I. R., C.C.A., 132 F. 
2d 66—Brown v, C. I. It, C.C.A., 131 
F.2d 640, certiorari denied 63 S.Ct 
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whether the grantor may be treated as the owner, 
technical considerations and niceties of the law of 
trusts or conveyances will be disregarded,^ and, 
in the absence of standards or guides supplied by 
statute or appropriate regulations, the result de¬ 
pends on an analysis of the terms of the trust and 


all circumstances attendant on its creation and op- 
eration.6 The question of taxability under such 
general provisions is one of degree,*^ and it has 
been said that substantial doubts should be resolved 
in favor of taxability.^ 

The short duration of a trust,9 the fact that 


760, 318 U.S. 767, 87 L.Ed. 1138— 
Cory V. C. I. R.. C.C A., 126 F.2d 
689, certiorari denied 63 S.Ct. 34, 
317 US. 642, 87 L.Ed. 517—C. I. R. 
V. Wilson, C C.A., 125 F.2d 307— 
C. I. R. V. Goulder, C.C.A., 123 F.2d 
686—C. I R. V. Betts, C.C.A., 123 
F.2d 534—Helvering: v. Elias, C. 
C.A., 122 F.2d 171, certiorari denied 
Ehas V. C. I. R , 62 S.Ct. 361, 314 U. 

S. 692, 86 Tj.Ed. 553—.Tones v. Nor¬ 
ris, C.C.A.Old., 122 F.2d 6—White- 
ley V. C. I. R.. CCA, 120 P.2d 782, 
certiorari denied 62 S Ct. 110, 314 

U. S. 657, 86 LEd. 527—C. I. R. v. 
Berolzheimer, C C.A., 116 F.2d 628 
—^White V. His:g:ins, C C.A Mass., 
116 F 2d 312—Thomson v. Helver¬ 
ing, CCA., 114 F2d 607—Helver¬ 
ing V. TTormel. CCA, 111 F.2d 1, 
afTirmod 61 S Ct. 719, 312 U.S. 552, 
85 LEd. 1037—Fulham v. C. I. R., 
C.C A. 110 F2d 916—Penn v. C. I. 

R. , CC.A.. 109 P.2d 954—Whayne 

V. Glenn, D.C Ky., 59 F.Supp. 517— 
Belknap v. Glenn, D.C.Ky., 55 P. 
Supp. 631—Reuter v. IT. S , Ct.Cl.. 
34 F.Supp. 1014, certiorari denied 
61 S.Ct. 731, 312 U.S. 695, 85 L.Ed. 
1130 

Md —Magrud'^r v. Hospelhorn, 194 A. 
839, 173 Md. 62. 

Arrangements constituting trusts for 
tax purposes see supra § 419. 
Economic gain, as distinguished 
from the nonmaterial satisfactions, 
may be obtained through control of 
a tru.st so complete that it must be 
said that the taxpayer i.s the owner 
of Us income .subject to taxation.— 
Helvering v. Stuart, 63 S.Ct. 140, 317 

U. S. 154, 602. 87 L.Ed. 154. 

Effect of specific statutes 

The fact that congre.ss has enact¬ 
ed specitlc legislation relating to the 
taxation of trust income does not 
preclude the taxation of trust income 
under more general provisions.— 
Holvcring v. Clifford, CO S.Ct 554, 
309 U.S. .331, 84 X^.Ed. 788, mandate 
conformed to, C.C.A., Clifford v* Hel- 
vcring. Ill F.2d 896—Edison v. C. I. 
R., C.aA., 148 F.2d 810, certiorari 
denied 66 S.Ct. 25—First Nat Bank 

V. C. 1. R., C.C.A., 110 F.2d 4 48. 

6. U.S.—Helvering v. Clifford, 60 S. 
Ct 664, 309 U.S. 831, 84 L.Ed. 788, 
mandate conformed to, C.C.A., Clif¬ 
ford V. Helvering, 111 F.2d 896— 
Hall v. C. 1. R., C.C.A., 150 F.2d 304 
—Edison v. C. 1. R., C.C.A., 148 F. 
2d 810, certiorari dtmie.d 66 S.Ct 
26—Stockstrom v. C. X. R., O.O.A., 
148 F.2d 491, certiorari denied 66 

S. Ct 23—Losh V. C. L R., C.C.A., 
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145 P.2d 456—George v. C. I. R., 
CCA., 143 F.2d 837, certiorari de¬ 
nied 65 S.Ct 192, 323 U.S. 778, 89 
L.Ed. 622—^Armstrong v. C. I. R., 
CC.A., 143 P.2d 700—Mahaffey v. 
Helvering, CCA., 140 P.2d 879— 
U. S. V. Pierce, C.C.A.Minn,, 137 F. 
2d 428, 148 A.L.R. 1228—U. S. V. 
Anderson, C C.A.Tenn., 132 F 2d 98, 
certiorari denied Anderson v. U. S., 
63 set 994, two cases, 318 U.S. 
790, 87 L.Ed. 1156, rehearing denied 
63 S.Ct 1156, two cases, 319 U.S. 
781, 87 L.Ed. 1725—Brown v. C. X. 

R. , C.C.A., 131 P.2d 640, certiorari 

denied 63 S Ct 760. 318 U.S. 767, 
87 L.Ed. 1138—Jacobs v. C. I. R., 
C.C.A.Pla., 129 P.2d 99—C. I. R. v. 
Lamont CC.A, 127 F.2d 875—C. 
I. R. V. Wilson, C.C.A., 125 P.2d 
307—C. I. R. V. Goulder, C.C.A., 123 
F.2d 686—McKnight v. C. I. R., C. 
C.A., 123 P,2d 240—White v. Plig- 
gins, C.C.A.Mass., 116 F.2d 312— 
Kohnstamm v. Pedrick, D.C.N.Y., 
62 F.Supp. 142, reversed on other 
grounds, C.C.A., 153 P.2d 506— 

Whayne v. Glenn, D.C.Ky., 59 P. 
Supp. 517—Belknap v. Glenn, D.C. 
Ky., 65 F.Supp. 631. 

Trusts are not separate taxable 
entities from their creators where 
the income therefrom, but for the 
trust, would otherwise be attributable 
to the settlor.—Hopkins v. C. I. R., 
C.C.A., 144 P.2d 683. 

Payment of gift tax by grantor on 
creation of the trust was held not 
to preclude taxation of income to 
settlor.—Helvering v. Clifford, GO S. 
Ct. 654, 309 U.S. 331, 84 I^.Ed. 788, 
mandate conformed to, C.C.A., Clif¬ 
ford V. Holveriiig, 111 F.2d 890— 
Whayne v. Glenn, D.C.Ky,, 59 F. 
Supp. 617. 

6. U.S.—Helvering v. Clifford, 60 S. 

Ct. 554, 309 U.S. 331, 84 I...Ed. 788, 
mandate conformed to, C.C.A., 
Clifford V. Helvering, 111 F.2d 896 
—Hall V. C. I. R., C.C.A., 150 F.2d 
304—Stockstrom v. C. I. R., C.C.A., 
148 F.2a 491, certiorari denied 66 

S. Ct, 23—Miller v. C. I. R., C.C.A., 

147 F.2d 189—I..osh v. C. 1. R., C.C. 
A.. 146 F.2d 466—George v. C, I. R., 
C.C.A., 14 3 F.2d 837, certiorari de¬ 
nied 66 S.Ct. 3 92, 323 U.S. 778, SO 
L.Ed. 622—Mahaffey v. Helvering, 
C.C.A., 140 F.2cl 870—U. S. v. 

Pierce, C.C.AMinn., 137 F'.2d 428, 
14 8 A.L.R. 1228—U, S. v. Anderson, 
C.C.A.Tonn., 132 F.2d 98, certio¬ 
rari denied Anderson v, U, S., 63 
S.Ct. 094, two cases, 318 U.S. 790, 
87 L.Ed. 1166, rehearing denied 63 

625 


S.Ct 1156, two cases, 319 U.S. 781, 
87 L.Ed. 1725—Cory v. C. I. R., C. 
C.A., 126 F.2d 698, certiorari de¬ 
nied 63 S.Ct 34, 317 U.S. 642, 87 
L.Ed. 517—Suhr v. C I. R., CC.A, 
126 F.2d 283—C. I. R. v. Wilson, 
C.C.A., 125 F.2d 307—C. I. R. v. 
Betts, C.C.A., 123 F.2d 534—Mc¬ 

Knight V. C. I. R., C.C.A., 123 P.2d 
240—Jones v. Norris, C.C.A Okl., 
122 P.2d 6—C. I. R. V. Buck, C.C.A., 
120 F.2d 775—C. I. R. v. Richter, 
C.C.A., 114 P.2d 452, reversed on 
other grounds Helvering v. Rich¬ 
ter, 61 set 723, 312 U.S. 561, 85 
LEd. 1043—Kohnstamm v. Pe¬ 
drick, D.C.N.Y.. 62 F.Supp. 142, re¬ 
versed on other grounds, C.C.A., 
153 F.2d 506—Whayne v. Glenn, D. 
C.Ky., 59 F.Supp. 517—Belknap v. 
Glenn, D C.XCy., 55 F.Supp. 631. 
Motive of grantor is irrelevant.— 
Helvering v. Achelis, C.C.A., 112 F.2d’ 
929. 

That part of corpus was already 
pledged to secure grantor's individ¬ 
ual debt, and grantor reserved power 
to continue the pledge, was not sig¬ 
nificant—C. I. R. V. Branch, C.C.A., 
114 F.2d 985, 132 A.L R. 839. 

Trusts existing at time of income 
tax amendment 

The fact that the trust was set up 
before the adoption of income tax 
amendment negatives a purpose of 
tax evasion.—C. I. R. v. Bateman, C. 
C.A., 127 F.2d 266. 

7. U.S.—Jones v. Norris, C.C.A.Okl., 
122 P.2d 6. 

Part of income held taxable to grran- 
tor 

Where grantor exercised practical' 
control over what portion of income 
from his personal efforts in trading 
on margins should accrue to the 
trust, the earnings derived from per¬ 
sonal efforts of the grantor from 
trading on margins were taxable to- 
him, and the other income inuring to 
the trust was taxable to the trust 
or beneficiaries thereof.—Id:ogle v. C. 
L R„ C.C.A., 132 ’EM 66. 

& U.S.—Jones V- Norris, C.C.A.Okl., 
122 F.2d 6. 

9. U.S —TTelvoring v. Clifford, 60 S. 
Ct. 654, 309 U.S. 331, 84 L.Ed. 788, 
mandate conformed to, C.C.A., Clif¬ 
ford V. Helvering, 111 F.2d 896— 
Price V. C. I. R., C.C.A., 132 F.2d 
96—C. I. R. V. Lamont, C.C.A., 127 
F.2d 876—C. I. R. v. Wilson, C.C. 
A., 125 F.2d 307—C. I. R. v, Ooul- 
I dcr, C.C.A.. 123 F.2d 686—I5ush v. 

I C. L R., C.C.A., 123 F.2d 242—Me- 
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members of an intimate family group are the bene- over the corpus or the income by the grantor^^ 
ficiaries,^® and the retention of substantial control merit careful scrutiny and point to the conclusion of 


Knight V. C. I. R., C.C.A., 123 P 2d 
240—C. 1. R. V. Woolley, C.C.A., 
122 P.2d. 167, certiorari denied 

Woolley V. C. I. R, 62 S.Ct 365, 
314 U.S. 693, 86 L.Ed. 554—Penn 
V. C. I. R, C.aA., 109 F.2d 954— 
Whayne v. Glenn, D.C.Ky., 59 P. 
Supp. 517—Belknap v. Glenn, D.C. 
Ky., 55 P.Supp. 631. 

The term of the trust is of great 
weight and frequently determinative, 
although not always decisive in it¬ 
self.—C. I. R. V. Armour, C.C.A., 125 
P.2d 467. 

Income held taxable to grantor 

(1) Term of five and one half 
years.—Hyman v. Hunan, C.C A., 143 
F.2d 425. 

(2) Term of six years.—C. I. R. v. 
Barbour, 122 F 2d 165, certiorari de¬ 
nied Barbour v. C I. R., 62 S.Ct. 361, 
314 U.S. 691, 86 B.Ed. 553. 

(3) Term of six and one half 
years.—Helvering v. Elias, C.C.A., 
122 P.2d 171, certiorari denied Elias 
V. C. I. R, 62 S.Ct. 361, 314 U.S. 692, 
86 LEd. 553. 

(4) Term of ten years or less.— 
Cory V. C. I. R., CCA, 126 F.2d 698, 
certiorari denied 63 S Ct. 34, 317 U S. 
642, 87 LEd.. 517—C. I. R. v. Berol- 
zheimer, C.C.A., 116 F.2d 628. 

10. U.S.—Helvering v. Clifford, 60 S. 
Ct. 554, 309 US. 331, 84 L.Ed, 788, 
mandate conformed to, C.C.A,, 
Clifford V. Helvering, 111 F.2d 896 
—Funsten v. C. I. R., C.C.A., 148 
P.2d 805—Tower v. C. I. R, C C. 
A., 148 P.2d 388, certiorari granted 
-66 S.Ct. 55—George v. C. I. R., C. 
C.A., 143 P.2d 837, certiorari de¬ 
nied 65 set. 192, 323 U.S. 778, 89 
L.Ed. 622—Hyman v. Nunan, C.C. 
A., 143 F.2d 425—Price v. C. I. R., 
O.C.A., 132 P2d 95—Hogle v. C. 1. 

R. , C.C A., 132 F.2d 66—Jacobs v. 
C. I. R., C.CA.Fla., 129 2d 99— 
Cory V. C. I. R., C.C.A., 126 P.2d 
698, certiorari denied 63 S.Ct. 34, 
317 U.S. 642, 87 LEd. 517—C. I. R. 
V. Armour, C.C.A,, 125 P.2d 467— 
C. I. R, V, Goulder, C.C.A., 123 F. 
2d 686—Me Knight v. C. I. R., C, 
O.A.. 123 F.2d 240—C. I. R. v. 
Woolley, C.C.A., 122 P.2d 167, cer¬ 
tiorari denied Woolley y. C. I, R., 
62 S.Ct. 365, 314 U.S. 693, 86 L.Ed. 
554—C. 1. R. V. Barbour, C.C.A., 
122 P.2d 165, certiorari denied Bar¬ 
bour V. C. I. R., 62 S.Ct 3(51, 314 
U.S. 691, 86 L.Ed. 653—Whitdey v. 
O. I. R., C.C.A., 120 P.2d 782, cer¬ 
tiorari denied 62 S.Ct. 110, 314 U. 

S. 657, 86 L.Ed. 527—C. L R. v. 
Bcrolzheimer, C.C.A., 116 I^.2d 628 
—Cox V. C. 1. R., aC.A., 110 P.2d 
034, certiorari denied 61 S.Ct 26, 
311 US, 667, 85 L.Ed. 428—Chil¬ 
ders V. O. T. R., C.C.A., 110 P.2d 
034, certiorari denied 61 S.Ct 26, 


311 U.S. 667, 85 LEd. 428—Penn 
V. C. I. R., C.C.A., 109 P.2d 954— 
Kohnstamm v. Pedrick, D.C.N.T., 
62 P.Supp. 142, reversed on other 
grounds, C.C.A., 153 F.2d 506— 

Whayne v. Glenn, D.C.Ky., 59 F. 
Supp. 517—^Belknap v. Glenn, D.C. 
Ky., 55 F.Supp. 631. 

The most important factor is that 
any shifts in the legal control of 
income shall be confined to members 
of the same family or to them and 
others complaisant to their desires. 
—Helvering v. Elias, C.C.A., 122 P.2d 
171, certiorari denied Elias v. C. I. R., 
62 S.Ct 361, 314 U.S. 692, 86 LEd. 
553. 

Pamily relation alone does not re¬ 
quire that trust income be taxed to 
donor, but is a material factor in 
determining the nature, purpose, and 
effect of donor’s control.—Edison v. 
C. L R., C.C.A., 148 F.2d 810, cer¬ 
tiorari denied 66 S.Ct 25. 

Legal obligation to family 

The fact that the trust was not de¬ 
signed to relieve the settlor of legal 
obligations to his family does not 
preclude taxation.—Helvering v. 
Clifford, 60 S.Ct 554, 309 U.S. 331, 
84 L.Ed. 788, mandate conformed to, 
C.C.A., Clifford V. Helvering, 111 F. 
2d 896—Losh v. C. I. R., C.C.A., 145 
P.2d 456—^Whayne v. Glenn, D C.Ky., 
59 P.Supp. 517. 

Children of settlor, including 
adults, are members of settlor’s 
“family group.”—C. I. R. v. Wilson, 
C.C.A., 125 P.2d 307. 

Trust for dependent sister of set¬ 
tlor held within rule.—Bush v. C. I. 
R.. C.C.A., 123 F.2d 242. 

Reserved power to apply to family 
group, actually exercised, may be 
sufficient, along with other factors, 
to render the income taxable to the 
grantor.—C. I. R. v. Brown, C.C.A., 
122 F.2d 800. 

11. U.S.—Helvering v. Clifford, 60 

S.Ct 554, -309 U.S. 331, 84 L.Ed. 
788, mandate conformed to, C.C.A., 
Clifford V. Helvering, 111 F,2d 8 96 
—Funsten v. C. I. R., C.C.A., 118 
P.2d 805—Tower v. C. I. R., C.C. 
A., 148 P.2d 388, certiorari grant¬ 
ed 66 S.Ct 55—National Memorial 
Park V. a I. R,, C.O.A., 115 F 2d 
1008, certiorari denied 65 S.Ct. 'S61, 
324 U.S. 858, 89 L.Ed. 1416—Losh 
V. C. I. R., C.C.A., 145 F.2d 456— 
George v. C. I. R., C.C.A., 143 F.2d 
837, certiorari denied 65 S.Ct 192, 
323 U.S. 778, 89 L.Ed. 622—Hy¬ 
man V. Nunan, C.C.A., 143 F.2d 42'5 
—Central Nat Bank of Cleveland 
V. C. I. R., C.C.A., 141 F.2d '352, 
153 A.L.B, 042—Xf*OGrdoror v. C. I. 
R., C.C.A., 141 F„2d .53--Downie v. 
C. I. R., C.aA., 133 F.2d 899— 
Price V, C. 1. R., O.C.A., 132 F.2d 

626 


95—Brown v. C. I. R., C.C.A., 131 

F.2d 640, certiorari denied '63 S. 
Ct 760, 318 U.S. 767, 87 L.Ed. 

1138—Jacobs v. C. I. R, C.C.A. 
Fla., 129 F.3d 99—C. 1. R. v. La- 
mont, C.C.A., 127 P.2d ST-o—C I. R. 
V. Goulder, C.C A., 123 P-2d 686— 
Bush V. C. I. R., C.C.A., 123 F.2d 
242—McKnight v. C. I. R., C.C.A., 
123 F.2d ,240—C. I. R. v. Woolley, 
122 F.2d 167, certiorari denied 
Woolley V. C. I. R, 62 S.Ct 365, 
314 U.S. 693, 86 LEd. 554—White- 
ley V. C. I. R., CCA., 120 P.2d 782, 
certiorari denied 62 S.Ct. 110, 314 
U.'S. 657, 86 LEd. 527-^C I. R v. 
Berolzheimer, C C.A., 116 P.2d 628 
—^White V. Higgins, C C A.Mass., 
116 P.2d 312--C0X V. C. I. R, C.C. 
A., 110 P,2d 934, certiorari denied 
61 S.Ct 26, 311 U.S. 667 85 L.Ed. 
428—Penn v. C I. R, CCA, 109 
P.2d 954—Kohnstamm v. Pedrick, 
DC.N.Y., 62 P.Supp. 142, reversed 
on other grounds, C.C.A., 153 P.2d 
506—^Whayne v. Glenn, D.C.Ky., 
59 P.Supp. 51'7—Belknap v. Glenn, 
D.C.Ky., '55 P.Supp. 631. 

The settlor’s control over invest¬ 
ments is one of the important at¬ 
tributes of “ownership.”—Helvering 
V. Bok, C.C.A., 132 P.2d 365. 
“Administrative provisions” 

Reservation of power to alter “ad¬ 
ministrative provisions” of trust 
gave grantor complete dominion 
over trustee, since trustee’s ap¬ 
pointment and powers are adminis¬ 
trative.—Cory V. C. I. R , C.C.A., 126 
P.2d 698, certiorari denied 63 S.Ct. 
34, 317 U.S. 642, 87 -L.Ed. 517. 

Powers of grantor-trustee 

(1) Fact that control of -property 
or power to command its income has 
been lodged in donor as self-consti¬ 
tuted trustee, ratlier than formally 
retained by him as donor, does not 
prevent taxing donor on income.— 
Edison V. C. I. R., C.C.A., 148 F.2d 
810, certiorari denied -66 S.Ct. 25— 
Stockslrom v. C. I. R., C.C.A., 148 
F.2d 491, certiorari denit'd 66 S.Ct. 
23—While V. Higgins, C.C.A.Mass., 
116 F.2d 312. 

(2) What in the hands of an out¬ 
sider may only amount to a trustee’s 
administrative powers over corpus 
may have more than a fiduciary sig¬ 
nificance when reposed in hands of 
the creator of a trust.—Edison v. C. 
I. R., supra. 

(3) Fact that the creator of a 
trust has made the corpus subservi¬ 
ent to his personal skill and earning 
capacity with far greater powers 
than the traditional powers of a 
trustee may bo a material factor in 
determining whether he is taxable 
on income thereof.—Edison v, C. I. 
R., supra. 
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taxability of the grantor. Conversely, taxability of 
the grantor may be negatived by the fact that the 
trust is for a comparatively long term,^^ or is for 
an indefinite period and the grantor will in all prob¬ 
ability never regain beneficial ownership of the 
corpus,or is not for the benefit of members of 
the settlor’s family, or by the fact that the gran¬ 
tor lacks substantial control over the corpus or in- 
come.^5 

The duration of the trust, the relationship of the 
grantor and beneficiaries, and the retention of con¬ 
trol by the settlor are complementary factors.^® 


Thus the longer the term the more important the 
reserved powers, and vice versa.^7 Control has 
been said to be the fundamental factor,but no 
one fact is normally decisive,19 and trust income 
may be taxable to the grantor even where the trust 
is not of short duration,^9 or persons outside the 
grantor’s family are the beneficiaries,21 or the gran¬ 
tor lacks certain elements of control.22 

On the other hand, where it appears, after weigh¬ 
ing all the relevant factors, that the grantor did 
not remain in substance the owner of the trust es¬ 
tate, the income thereof is not taxable to him.^^ 


(4) Fact that settlor - trustee 
might not be able to act arbitrarily 
in allocating or withholding income 
of trusts did not mean that he did 
not have sole discretion, in a trust 
sense, as to immediate payment of 
any income to any beneficiary, or 
that he did not have substantial 
power over distribution of income. 
—Stockstrom v. C. I. R., supra. 

12. U.S.—Phipps V. C. I. R., C.C.A., 
137 P.2d 141—Belknap v. Glenn, 
D.C.Ky., '5i5 P.Supp. 631. 

Ten years 

U.S. —XJ. S. V. Pierce, C.C.A.Minn., 
137 'F.2d 428, 148 A.L R 1228— 

C. I. R. V. Jonas, C.C.A., 122 P.2d 
169. 

13. U.S.—Suhr V. C. I. R., 'C.C.A., 

126 P.2d 2S'3—C. I. R. v. Betts, C. 
C.A., 123 P.2d 534—C. I. R. v. 

Branch, C.C.A., 114 P.2d 985, 1*32 

A.L.R. 839. 

14. U.S.—Helvering v. Bok, C.C.A., 
132 P.2d 365—C. I. R. v. Chamber- 
lain, C.C.A., 121 F.2d 765. 

Charitable trust 

U.S.—U. S. V. Pierce, C.C.A.Minn., 
137 P.2d 428, 148 A.U.R. 1228. 

15. U.S.—C. I. R. V. Jonas, C.C.A., 
122 P.2d 169. 

Settlor-oo-trustee 

U.S.—Belknap v. U. S., B.C.Kiy., 65 
F.Supp. 90. 

Accumulation of income aud power 
of appointment 

The facts that the trust provides 
for the accumulation of a portion 
of the trust income and that on the 
settlor’s death the corpus is payable 
to persons appointed by the settlor 
does not render portion of income 
accumulated taxable to the settlor.— 
C. 1 R. V. Bateman, G.C.A., 127 F.2d 
266. 

Xioan by settlor from trustee pri¬ 
or to taxable years, secured by 
pledge oC collateral, does not indi¬ 
cate control over the corpus.—G. L 
R. V. Bateman, supra. 

16. U.S.—Helvering v. Elias, C.C.A., 
122 F.2d 171, certiorari denied Eli¬ 
as V. C. I. R., 62 S.Ct. .3'61, 314 U. 
S. 69.2, '86 U-Bd. 663. 

17. U.iS.—Helvering v, Elias, supra. 


Express reservation of control is 

unnecessary when the trust is of 
short duration.—Hyman v. Nunan, 
C.G.A,, 143 F.2d 425—^C. I. R. v. Wil¬ 
son, C.C.A., 125 F.2d 307—C. I. R v. 
Barbour, C.C.A., 122 F.2d 165, cer¬ 
tiorari denied Barbour v. C. I. R» 
62 S.Ct. 361, *314 US. '691, 86 L Ed. 
553—C. I. R. V. Buck, C.C A., 120 F. 
2d 775. 

Control exercised by grantor of 
long-term trust must be very sub¬ 
stantial if the income is to be con¬ 
sidered his for taxation purposes.— 
Phipps v. C. I. R. C.G.A., 137 F.2d 
141—C. I. R. V. Buck, C.C.A., 120 
F.2d -775. 

18. U S —Kohnstamm v. Pedrick, D. 
C.H.Y., 62 F.Supp. 142, reversed on 
other grounds, C.C.A., 153 P.2d 506 
—Whayne v. Glenn, D.C.Ky., 59 F. 
Supp. '517. 

19. U.S.—Helvering v. Clifford, 60 
S.Ct. 554, 309 U.S. 331, 84 L.Bd. 
7'SS, mandate conformed to, C.C. 

A. , Clifford V. Helvering, 111 F.2d 
89G—Bosh V. C. I. R., C.C.A., 145 
F.2d 456—Central Nat Bank of 
Cleveland v. C. 1. R., C.C.A., 141 F. 
2d 352—U. S. V. Pierce, C.C.A. 
Mmn., 137 F.2d 428, 148 A.B.R. 
1228—Cory v. C. I. R., C.C.A., 126 
F,2d '698, certiorari denied 63 S CL. 
34, 317 U.S. 642, 87 L.Ed. 517— 
Suhr V. C. T. R., C.C.A., 126 F.2d 
283—C. I. R. V. Wilson, C.C.A., 
125 F.2d 307—C. I. R. v. Buck, C. 
C.A., 120 F.2d 775—White v. Hig¬ 
gins, C.C.A.Mass., 116 F.2d 312— 
Whayne v. Glenn, D.C.Ky., 59 F. 
Supp. 517. 

20. U.S,—Foorderer v. C. I. R., C.C. 

' A., 141 F.2d 53—Brown v. C. T. R., 

'C.C.A., 131 F.2d 640, certiorari de¬ 
nied 6.3 S.Ct. 760, 318 U.S. 767, 87 

B. Ed. 1138—C. I. R, V. Buck, C.C. 
A., 120 F.2d 77'5—White v. Hig¬ 
gins, C.C.A.Mass., 116 F.2d 312. 
Duration is merely oue of the ele¬ 
ments to be considered.—ICohn- 
stamm v. Pedrick, D.C.N.Y., 62 F. 
Supp. 142, reversed on other grounds, 

C.C.A., 163 F,2d 606. 

Twelve years 

U.S.—Hyman v. Nunan, C.C.A., 143 
F.2d 426. 
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21. U.S.—Brown v. C. I. R., C C -A., 

131 F.2d 640, certiorari denied *63 
set. 760, 318 U.S. 767, 87 L.Ed. 
1138. 

Church beneficiary 

U.S—U. S. V. Anderson, C.C.A.Tenn., 

132 F.2d 9'S, certiorari denied An¬ 
derson V. U S., 63 S.Ct. 994, two 
cases, 318 U.S 790, 87 L.Ed. 1156, 
rehearing denied 6'3 S Ct. 1156, two 
cases, 319 U.S. 781, 87 L.Ed. 1725. 

22. US.—Price v. C. I. R., C.C A., 
132 P.2d 95. 

R’ght to have income paid to him¬ 
self directly 

U. S.—Brown v. C I. R., C.C.A., 131 
F.2d 640, certiorari denied 63 S.Ct. 
760, 318 U.S. 767, '87 L.Ed. 1138— 
C. I. R. V. Buck, C.C.A., 120 F.2d 
775. 

Settlor not trustee 

(1) Income may be taxable to the 
settlor even though he is not named 
trustee—U S v. Pierce, 'C.'C.A.Mmn., 
13'7 F2d 428, 148 A.L.R. 1228—C. 1. 
R. V. Woolley, C.C.A., 122 F.2d 167, 
certiorari denied Woolley v. C. I. 
R., 62 S.Ct. 365, 314 U.S. 693, 86 L. 
Ed. 554. 

(2) Practical control of the trus¬ 
tee by the settlor is sufficient—Cory 

V. C. I. R., C.C.A., 126 P.2d 698, cer¬ 
tiorari denied 6'3 S.Ct. 34, 317 U.S. 
64 2, 87 iL Ed. 517. 

Settlor held to control trustee 

(1) Corporate trustee.—Phipps v. 
C. I. R., C.C A., 137 P.2d 141. 

(2) Grantor's lawyer—'C. T. R. v. 
Barbour, C.C.A., 122 P.2d 165. 

(3) Grantor’s lawyer and financial 
adviser.—C I. R. v. Lament, C C.A., 
127 F.2d 875. 

(4) Grantor’s friend and business 
associate.—Bush v. C. I. R., C.C.A., 
123 F.2d ,242—McKnight v. C. I. R.. 
G.aA., 123 F.2d 240. 

23. U.S.—Kohnstamm v. Pedrick, C. 
C.A., 153 F.2d 506—Hall v. C. I. R., 
C.C.A., 150 F.2d 304—Armstrong v. 
C. I. R., C.C.A., 143 F.2d 700—Cen¬ 
tral Nat. Bank of Cleveland v. C. 
I. R., C.C.A., 141 F.2d 3'r)2, 163 A. 
L.H. 542—Malmffey v. Helvering, 
C.C.A., 140 F.2d 879—^0. I. R. v. 
I^atz, C.C.A., 1'39 F.2d 107—U. S, 
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This result may follow even though the trust is only 
for a short period,or the beneficiaries are mem¬ 
bers of an intimate family group,or the settlor 
is trustee^S or cotrustee,^7 with broad powers of 
management. Indeed, even if shortness of term, 
relationship of grantor and beneficiaries, and re¬ 
tention of control by grantor are all in some de¬ 
gree present, the trust income is not necessarily 
taxable to the grantor. 

§ 423. - Income for Benefit of Grantor 

a. In general 

b. Income accumulated or held for fu¬ 

ture distribution to grantor 

c. Income distributable to grantor 

d. Payment of insurance premiums on 

life of grantor 

a. In G-eneral 

Generally speaking, under statutes so providing, In¬ 
come of a trust or estate which in specified instances is, 
or in the discretion of the grantor or of any person not 
having a substantial adverse interest in the disposition 
of the income may be, used for the benefit of the grantor 
is taxable to him. 


Generally speaking, under the Internal Revenue 
Code, 26 U.S.C.A. § 167, and similar statutes, in 
come of a trust or estate which in specified instanc¬ 
es is, or in the discretion of the grantor or of any 
person not having a substantial adverse interest in 
the disposition of the income may be, used for the 
benefit of the grantor is taxable to him.29 Such 
statutes were enacted especially to prevent avoid¬ 
ance of surtax by the trust device, when the in¬ 
come remained in substance at the disposal of the 
grantor,and are to be interpreted in the light 
of such purpose.^^ They are not to be regarded as 
excluding instances not specified where, in contem¬ 
plation of law, the income remains in substance 
that of the grantor.32 

In determining whether or not the grantor is a 
present or possible beneficiary, regard will be had 
for substance rather than form.23 Such determi¬ 
nation depends largely on the terms of the trust in¬ 
strument,34 construed as a whole^^ and in the light 
of the law of the state having jurisdiction of the 
trust.^® Where the grantor is not actually or in 
substance a present or possible beneficiary of the 
trust, he is not taxable under such statutes.37 


V. Pierce, C.'C.A.Minn., 1'37 P.2d 
428, 14S A.L.R. 122 8—Phipps v. C 
I. R., C.C.A., 137 F.2d 141—Hel- 
vering: v. Bok, C.C.A., 132 F.2d 365 
—Hogle v. C. I. R., C.C.A., 132 F. 
2d 66—Suhr v. C. I. R., O.C.A., 126 
F.2d 2'83—C. I. R. v. Armour, C. 
'C.A., 12'5 P.2d 467—'C. I. R. V. 

Betts, CC.A,, 123 F.2d 534—C. I. 
R. V. Jonas, C.C.A., 122 F.3d 169— 
C. I. R V. Branch, C.O.A., 114 F.2d 
985, 132 ABR. 839—Helvering v. 
Achelis, aC-A., 112 P.2d 929— 
Belknap v. Glenn, DOJvy., 55 F. 
Supp. .6'31—Schoellkopf v. McGow¬ 
an, D.C.N.T.. 4'3 F.Supp. 568. 

Tact that 'Son was permitted to 
draw on trust account did not indi¬ 
cate that trust was for economic 
benefit of father.—Armstrong- v. C. 
I. R., C.C.A., 143 F.2d 700. 

24. U.S —C, I. R. V. Chamberlain, 
CCA, 121 F.2d 765—Helveringr v. 
Achelis, C.C.A., 112 F.2d 929. 

Three years 

U.S.—Helvering- v. Bok, C.C.A., 132 
F.2d 365. 

Twelve years 

XT S.—Armstrong- v. C. I. R., C.C.A., 
143 F.2d 700. 

'25. U.S.—Armstrong v. C. I. R., su¬ 
pra—-Phipps V, ,C. I. R., C.C.A., 137 
F.2d 141—C. I. R. V. Jonas, O.C.A., 
122 F.2d 169. 

26. U.S.“-Armstrong v. C. I. R., C. 
C.A., 143 F.2d 700—Mahaffey v. 

Helvering, C.C.A., 140 F.2d 879— 
White V. Pliggins, C.C.A., 116 F.2d 
312—C. I. R. V. Branch, C.C.A., 114 


F2d 985, 132 A.L.R. iS39—Beazley 
V. Allen, D.C.Ga., 61 F.Supp. 929. 
XTnlimited power 

(1) The power to manage trust 
property, however unlimited, may 
not operate to make income taxable 
to grantor, if by such -power he can¬ 
not derive any economic benefit 
therefrom.—Jones v. Norris, C.C.A. 
Okl., 122 F.2d 6. 

(2) Fact that settlor-trustee had 
the same power to deal with the 
trust properly as he possessed be¬ 
fore the establishment of the trust 
did not empower trustee to use it 
for his own personal advantage and 
gain so as to render income tax¬ 
able to trustee.—Hall v. C. I. R., C. 
C.A., 150 F.2d 304. 

Power to distribute at any time 
A provision empowering trustee to 
distribute income to beneficiaries in 
equal shares at any time in the tru.s- 
tee’s discretion did not empower 
tru.stee to shift the income among 
various beneficiaries so as to render 
income of trust taxable to trustor.— 
Hall V. C. I. R., supra. 

Tact that settlor did not formal¬ 
ly describe himself as trustee in 
dealing with trust property did not 
establish that he remained the own¬ 
er.—Armstrong v. C. I, R., C.C.A., 143 
F.2d 700. 

27. U.S.—C. I. R. V. Chamberlain, 
C.-C.A., 121 F.2d 766. 

23. U.S.—^Central Nat. Bank of 

Cleveland v. C. I, R., C.C.A., 141 F. 
2d 352, 153 A.L..R. i542. 

29. U.S.—Helvering v. Stuart, 63 IS. | 
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Ct. 140, 317 U.S. 1'54, 602, 87 ‘L.Ed 
154. 

30. U.S.—Helvering v. Stuart, supra 
—Hopkins V. C. I. R., C.C.A., 141 
F.2d 683. 

31. U.S.—Helvering v. Stuart, 63 S 
Ct. 140, 317 U.S. 154, -602, 87 L.Ed. 
154— Hopkins v. C. I. R., C.C.A., 
144 F.2d 68'3. 

32 . U.S.—Douglas V. Willcuts, 
Mmn., 56 S.Ct. 59, 296 U.S. 1, SO 
LEd. 3, 101 A.L.R. 391—G. I. R. v. 
Morton, C.C.A., 108 F.2d 1005. 

Liability of grantor whore he re¬ 
mains in substance owner of cor¬ 
pus see supra § -122, 

33. U.S.—C. I. R. V. Morton, su¬ 
pra—Norris v. Jones, D.C.Okl,, 31 
F.Supp. 463, afilrmcd, C.C.A., 
Jones V. Norris, 122 F.2d 6. 

34. U.S.—Helvorlng v. Stuart, 63 S. 
Ct 140, 317 U.S. 134, 602, 87 L.Ed. 
154—Norris v. Jonc-s, D.C.Okl., '31 
F.Supp. 463, aflirmod, C.C.A., Jones 
V. Norris, 122 F.2d 6. 

35. U.S.—Norris v. Jones, supra, 

36. U.S.—Helvering v. Stuart, 63 S. 
Ct. 140, 317 U.S. 154, 87 I..Bd. 164. 

37. U.S.—Helvering v, Stuart, su¬ 
pra—Norris v. Jones, D.C.Okl., 31 
F.Supp. 463, afiirmod, C.C.A., 
Jones V, Norris, 122 F.2d 6. 

Premiums paid on life policies 
Whei‘e taxpayer created trust for 
her lifetime and transferred to the 
trust life policies on her husband's 
life where, if husband predeceased 
her she was not entitled to receive 
proceeds of insurance, trust income 
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Trust incorae is not taxable to the grantor under 
such statutes merely because he retains a measure 
of control over the trust property's or derives non- 
material satisfactions from the distribution or ac¬ 
cumulation of trust income.S9 

Trusts or income in discharge of legal obliga¬ 
tions of the settlor are discussed infra § 424. 

''Substantial adverse interest within the mean¬ 
ing of such statutes means a direct legal or equita¬ 
ble interest in the trust income^® or corpus,al¬ 
though its vesting may be contingent.42 It does not 
include the interest of one who has the hope of 
inheriting the corpus of the trust by reason of his 
being the heir apparent or by reason of the expec¬ 
tation of a devise or bequest^^ or the interest of 
one who has merely a sentimental or parental in¬ 
terest in seeing the trust fulfilled for the advan¬ 
tage of beneficiaries other than the grantor.^^ Such 
statutes presuppose that a trustee clothed with dis¬ 
cretion to dispose of the income will be amenable 
to the wishes of the grantor,especially in family 
trusts.^® Such presumption is overthrown only by 


proof that the trustee has a substantial adverse in¬ 
terest,that is to say, an interest sufficiently di¬ 
rect and adverse to rebut the presumption.^^ The 
substantiality of an adverse interest must be de¬ 
termined in the light of all the surrounding facts 
and circumstances, including countervailing inter- 
ests.^^ 

h. Income Accumulated or Held for Future 
Distribution to Grantor 

Under statutes so providing, trust income which is, or 
in the discretion of any person not having a substantial 
adverse interest may be, held or accumulated for future 
distribution to the grantor is taxable to the grantor. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
167 (a) (1), and similar statutes, where any part 
of the income of a trust is, or in the discretion of 
the grantor or of any person not having a substan¬ 
tial adverse interest in the disposition of such part 
of the income may be, held or accumulated for fu¬ 
ture distribution to the grantor, such part of the 
income of the trust must be included in computing 
the net income of the grantor.^o Taxation under 


used by trustees to pay premiums on 
the life policies was not to be in¬ 
cluded in computing taxable “in¬ 
come" of the taxpayer.—C. I. R. v. 
Jergens, C.C.A., 127 F.2d 973. 

38. U.S—Knapp V. Hoey, D.C.N.Y., 
21 P.Supp. 39, affirmed, C.C.A., 104 
F.2d 99. 

Powers held, insufficient to tax gran¬ 
tor 

(1) Powers of management of cor¬ 
pus generally.—C. I. R. v. Water- 
bury, C.C.A., 97 F.2d '3S3. 

(2) Power to control investments. 
—Schoellkopf v. U. S., D.C.N.Y., 3'6 
F.Supp. 617, affirmed G.C.A., 121 F.2d 
982—Norris v. Jones, D.C.Okl., 31 F. 
Supp. 463, affirmed, C.C.A., Jones v. 
Norris, 122 F.2d G. 

(3) Power to replace trustee.— 
Norris v. Jones, supra. 

39. Besire of parent to give to chil¬ 
dren 

(1) Satisfaction of the normal de¬ 
sire of a parent to make gifts to his 
children is insufficient to make the 
income taxable to the grantor.—I-Iel- 
vering v. Stuart, 63 S.CU 140, 317 

U. S. 154, 602, 87 L.Ed. 154. 

(2) However, a father creating a 
trust for benefit of his minor chil¬ 
dren, has been held subject to in¬ 
come tax on amount expended by 
trustees for education of children 
in university and other private 
schools, on ground that he enjoyed 
economic benefit of income of trust 
apart from fact that his legal obli¬ 
gations were being satisfied.-—Mairs 

V. Reynolds, C.C.A.Minn., 120 F.2d 

857. 

40. U.S.—Bwald V, O. I. R., C.O.A., 


141 P.2d 7-50—Loeb v. C. I. R., C. 
C.A., 113 F.2d 664, 1'32 A.L.R. 781, 
certiorari denied 61 S-Gt. 317, two 
cases, '311 U.S. 710, 85 L.Ed. 461. 
Effect of ameudmeut of earlier act 

(1) Congress did not intend to lib¬ 
eralize the act in favor of the gran¬ 
tor by substituting the phrase “per¬ 
son not having a substantial ad¬ 
verse interest" for the phrase “per¬ 
son not a beneficiary," which was 
used in earlier acts —Flood v. U. S , 
C.C.A.Mass., 133 F.2d 173. 

(2) Such amendment was enacted 
so as to exclude a beneficiary “hav¬ 
ing a very minor interest."—C. I. R. 
V. Casporsen, C.C.A., 119 F.2d 94, cer¬ 
tiorari denied Caspersen v. C. I R.. 
62 S.Ct. 83, 314 U.S. 643, 86 L.Ed. 
516. 

G-rautor’s wife, as guardian, of 
grantor's children, would be strictly 
accountable for children’s share of 
income of trust created for their 
beiuffit, and hence had a “substan¬ 
tial adverse interest" in distribution 
of trust income.—Holvering v. Hor- 
mot, C.C.A., 111 F.2d 1, affirmed 61 
S.Ct. 719, 312 U.S. 562, 86 E.Ed. 1037. 

41. U.S.—Bwald v. C. I. R., C.C.A., 
141 F.2d 750—Flood v. U, S., C.C. 
A.Hass., 133 F.2d 173—0. I. R. v. 
Prouty, C,C.A., 115 lA2d 331—Moir 
V. U. S., 49 F.Supp. 331, 99 Ct.CL 
668 . 

42, U.S.—Ewald V. C. I. R., C.C.A., 
141 F.2d 760. 

43. U.S,—Ewald V. C. I. R., supra. 

44, U.S.—Flood V. U. S., C.C.A.Mass., 
133 F.2d 178—C. I. R. v. Frouty, 
C.C.A.. 115 F.2d 831. 
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45. U.S.—Loeb V. C. 1. R., C.C.A., 
113 F.2d 664, 132 A.L.R. 781, cer¬ 
tiorari denied 61 S.Ct. 317, two 
cases, 311 U.S. 710, 85 L.Ed. 461. 

46. U.S.—Altmaier v. C. I. R., C. 
C.A., 116 P.2d 162, certiorari de¬ 
nied 61 S.Ct. 827, 312 U.S. 706, 85 
LEd. 1138—Loeb v. C. I. R.. C.C.A., 
113 P.2d 664, 132 A.L.R. 781, cer¬ 
tiorari denied 61 S Ct. 317, two 
cases, 311 U.S. 710, 85 L.Ed. 461. 

47. U.S.—Loeb v. C. I. R., supra. 

48. U.S.—Loeb V. C. I. R., supra. 

48. U S.—Flood V. U. S , aC.A.Mass., 
133 F.2d 173—C. I. R. v. Caspersen, 
C.C.A., 119 F.2d 94, certiorari de¬ 
nied Casporsen v. C. I. R., 62 S.Ct. 
83, 314 U.S. 643, 86 L.Ed. 516. 

50. U.S.—C. I, R. V. Van Uusen, C. 

C.A., 138 P.2d 610, certiorari denied 
Van Dusen v. C. I. R., 64 S.Ct. 617, 
two cases, 321 U.S. 776, 88 L.Ed. 
1070—C. 1. R. V. Willson, C.C.A., 
132 F.2d 255—Helvering v. Evans, 
C.C.A., 126 F.2d 270, certiorari de¬ 
nied Evans v. C. I. R., 63 S.Ct. 30, 
317 U.S. 638, 87 L.Ed. 614, re¬ 
hearing denied 63 S.Ct 162, 317 U. 
S. 706, 87 L.Ed. 664—Tlelvering v. 
Morehead, C.C.A., 126 F.2d 270, 

certiorari denied Morehead v. C. 
I. R., 63 set 30, 33 7 U.S. 638, 87 
L.Ed. 614, rehearing denied 63 S.Ct 
152, 317 U.S. 706, 87 L.Ed. 664— 
Kent V, Rothonsics, C.C.A.Pa., 120 
F.2d 476, certiorari denied 62 S.Ct 
113, 314 U.S, 659, 86 L.Ed. 628. 

D.C.—Phipps V. Hclvcring, 124 F.2d 
288, 75 U.S.App.D.C. 86. 

What constitutes “substantial ad¬ 
verse interest" see supra subdivi¬ 
sion a of this section. 
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such statutes depends largely on a proper construc¬ 
tion of the trust instrument and the powers given 
thereunder,and, if the requisite power to ac¬ 
cumulate income is found to exist, it is immaterial 
whether or not it is in fact exercised.52 The gran¬ 
tor is taxable on the accumulated income if he has 
the right to receive it at any time, or on the hap¬ 
pening of any specified event,53 regardless of 
whether such right is conditional or unconditional, 
vested or contingent.®! In other words, accumulat¬ 
ed trust income is taxable to the grantor if there 
is any possibility that it may be received by him,55 
although this has been denied where the possibility 
is remote, uncertain, and improbable.®^ Converse¬ 


ly, if the accumulated income can in no event be 
distributed to the grantor he is not liable.®^ 

A trust is not brought within the purview of such 
statutes by a possible reverter of the corpus to the 
grantor®^ or a provision for reversion of the cor¬ 
pus to the grantor accompanied by authority to 
make allocations as between corpus and income in 
cases of honest doubt.®^ However, where the ac¬ 
cumulated income is added to the corpus, such pos¬ 
sible reverter renders the grantor liable.®^ 

c. Income Distributable to G-rantor 

Under statutes so providing, trust income which 
I may, in the discretion of any person not having a sub- 


Tlie purpose of congress in enact¬ 
ing such statutes was to prevent the 
evasion of taxes by the use of trusts 
which permitted distribution of their 
income for the use or benefit of gran¬ 
tor. 

U.S.—-Kent v. U. S., Ct.Cl., 60 F.Supp. 
203. 

D.C.—Phipps V. Helvering, 124 F.2d 
288, 75 U.S.AppD.C. 86. 

Effect of provisions taxing revocable 
trusts 

In interpreting such statutes con¬ 
sideration need not be given either to 
limiting language of statutes regard¬ 
ing taxation of income from a revo¬ 
cable trust or to cases applying the 
latter statutes.—Phipps v. Helvering, 
supra. 

Taxpayer must be grantor 

(1) Taxation under such statute 
depends on a finding that taxpayer 
IS to at least some extent a grantor. 
—Plimpton V. C. I. R., C.C.A., 135 F. 
2d 482. 

(2) Where life tenant, with power 
of disposition, offered to give to re¬ 
maindermen, her interest if they 
would agree to creation of trust 
thereof in which they were designat¬ 
ed as beneficiaries, which they did, 
remaindermen, and not life tenant, 
were “grantors" of the trust.—Hel¬ 
vering V. Evans, C.C.A., 126 F.2d 270, 
certiorari denied Evans v. C. I. R., 63 
set. 30, 317 U.S. 638, 87 L.Bd. 514, 
rehearing denied 63 S.Ct. 152, 317 U. 
S. 706, 87 L.Bd. 664—Helvering v. 
Morehead, C.C.A., 126 F.2d 270, cer¬ 
tiorari denied Morehead v. C. I. R., 
63 S.Ct. 30, 317 U.S. 638, 87 L.Ed. 
514, rehearing denied 63 S.Ct. 152, 
317 U.S. 706, 87 L.Ed. 564. 

(3) The extension of trust term 
by beneficiaries pursuant to power 
conferred on them does not make 
beneficiaries grantors within the 
meaning of the statute.—Brooks v. 
Welch, D.C.Mass., 25 F.Supp. 819. 

Prior to 19312 

(1) Prior to 1932 the statute ap¬ 
plied only to trusts in which the ac¬ 
cumulation of income for the gran¬ 
tor's benefit was discretionary and 


did not apply to trusts where income 
was accumulated without any dis¬ 
cretionary control.—^U. S. v. Stroop, 
C.aA.Ohio, 109 P.2d 891—C. I. R. v. 
Waterbury, C.C.A., 97 P.2d 383, cer¬ 
tiorari denied Helvering v. Water¬ 
bury, 59 S.Ct, 105, four cases, 305 U. 
S. 638, 83 LBd. 411—C. I R. v. Mor¬ 
ns, C.C.A., 90 F 2d 962, followed in 
C. I. R. V. Bassett, 90 F.2d 1004— 
Helvering v. Bowen, C.C.A., 85 F.2d 
926—Sawtell v. C. I. R., C.C.A., 82 F. 
2d 221. 

(2) A provision giving trustee dis¬ 
cretion to classify receipts as prin¬ 
cipal or income was insufficient to 
give trustee discretion referred to in 
statute.—C. I. R. v. Waterbury, su¬ 
pra. 

51, U.S.—^Helvering v. Evans, C C.A., 
126 F.2d 270, certiorari denied Ev¬ 
ans v. C. I. R, 63 S.Ct. 30, 317 U.S. 
638, 87 LEd. 514, rehearing denied 
63 S.Ct. 152, 317 U.S. 706, 87 L.Ed. 
564—Helvering v. Morehead, C.C. 
A., 126 F.2d 270, certiorari denied 
Morehead v. C. I. R., 63 S.Ct. 30, 
317 U.S. 638, 87 L.Ed. 614, rehear¬ 
ing denied 63 S.Ct. 152, 317 U.S. 
706, 87 L.Ed. 564—C. I. R. v. Ar¬ 
mour, C.C.A., 125 F.2d 467—C. I. R. 
v O’Keeffe, C.C.A, 118 F.2d 639 
Law of state having Jurisdiction 

of trust governs construction and 
operation of trust instrument.—C. 1. 
R. V. Morris, C.C.A., 90 F.2d 962, fol¬ 
lowed in C. I. R. V. Bassett, 90 P.2d 
1004. 

52, U.S.—^Helvering v. Evans, C.C.A., 
126 F.2d 270, certiorari denied Ev¬ 
ans V. C. 1. R, 63 S.Ct. 30, 317 US. 
638, 87 L.Ed. 614, rehearing denied 
63 S.Ct. 162, 317 U.S. 706, 87 L.Ed. 
564—Holvering v. Morehead, C.C.A., 
126 P.2d 270, certiorari denied 
Morehead v. C, 1. R, 63 S.Ct. 30, 
317 U.S. 638, 87 L.Ed. 614, rehear¬ 
ing denied 63 S.Ct. 152, 317 U.S. 
706, 87 L.Ed. 664. 

53, U.S.—Downie v. C. I. R., C.C.A., 
133 F.2d 899—C. L R. v. Willson, 
C.C.A., 132 P.2d 255—Helvering v. 
Evans, C.C.A., 126 F.2d 270, certio¬ 
rari denied Evans v. C. I. R., 63 S, 
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Ct. 30, 317 US. 638, 87 L.Ed. 514, 
rehearing denied 63 S.Ct. 152, 317 

U. S. 706, 87 L.Ed. 564—Holvering 

V. Morehead, C C.A., 126 F.2d 270, 
certiorari denied Morehead v. C. 
I. R., 63 S.Ct 30, 317 U.S. 638, 87 
L.Ed. 514, rehearing denied 63 S. 
Ct. 152, 317 U.S 706, 87 L.Ed. 564 
—Kaplan v. C. I. R., C.C A., 66 P.2d 
401—Kent v. U. S., Ct.CL, 60 P. 
Supp. 203. 

D.C.—Phipps V, Helvering, 124 P.2d 
288, 75 U.SApp.D.C. 86. 

54. U.S—C. 1. R. V. Willson, C.C.A., 
132 P 2d 255—Kent v. Rothensies, 
C.C.A.Pa., 120 P.2d 476, certiorari 
denied 62 S.Ct. 113, 314 US. 659, 
86 L.Ed. 528—Kent v. U. S., Ct.Cl., 
60 F.Supp. 203. 

55. U S.—C. I. R. V. Willson, C.C.A., 
132 P.2d 255. 

Income payable to grantor if he 
survives a named per.son is taxable to 
him.—Graff v. C. I. R., C.C.A., 117 F. 
2d 247—Altmaier v. C. I. R., C.C.A., 
116 F.2d 162, certiorari denied 61 S. 
Ct. 827, 312 U.S. 706, 85 L.Ed. 1138— 
Kaplan v. C. I. R., C.C.A., 66 P.2d 
401. 

55. US.—C. I. R. V. Belts, C.C.A., 
123 P.2d 534. 

57. U.S.—C. I. R. V. Katz, C.C.A., 139 
P.2d 107—C. I. R. V. Jergens, C.C. 
A.Fla., 127 F.2d 973—C. I. R. v. 
Bateman, C.C.A., 127 F 2d 2GG—C. 
I. R. V. Brown, C.C.A., 122 P.2d 800' 
—Jones V. Norris, C.C.A.Okl., 122‘ 
P.2d 6—C. 1. R. V. Morris, C.C.A., 
90 F.2d 962—C. T. R. v. Stokes, C. 
C.A., 79 F.2d 256, certiorari granted’ 
and reversed on other grounds ITel- 
vermg v. Stokes, 66 S.Ct. 308, 296 
U.S. 651, 80 L.Ed. 3S9, rehearing 
denied 56 S.Ct. 380, 296 U.S. 6G5, 
SO L.Ed. 474—Knapp v. Hooy, D.C. 
N.Y., 24 F.Supp. 39, afilrmed, C.C.A., 
104 P.2d 99. 

58. U.S.—Miller v. C. L R., C.C.A., 
147 F.2d 189—Belknap v. U. S., D- 
C.Ky., 55 F.Supp. 90. 

59. U.S.—C. I. R. V. O’Keeffe, C.C.A., 
118 F.2d 639. 

60 . U.S.—C. I. R. V. Wilson, C.C.A.,. 
126 P.2d 307. 
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stantia! adverse interest, be distributed to the grantor Is 
taxable to the grantor. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
167 (a) (2), and similar statutes, where any part 
of the income of a trust may, in the discretion of 
the grantor or of any person not having a substan¬ 
tial adverse interest in the disposition of such part 
of the income, be distributed to the grantor, such 
part of the income of the trust must be included in 
computing the net income of the grantor.®^ Such 
-statutes are not concerned with what is done un¬ 
der a trust instrument, but only with what might be 
done thereunder,^nd, in determining what might 
be done, practical, and not merely legal, considera¬ 
tions will be weighed.^3 Trust income which is 
not subject to the grantor’s unfettered command is 
not taxable to him under such statutes,and a re¬ 
served power to manage the corpus or to revoke 
the trust does not constitute discretionary control 
over the disposition of income.^® 


§ 423 

d. Pa3mient of Insurance Premiums on Life of 
Grantor 

Under statutes so providing, trust income which Is, 
or in the discretion of any person not having a sub¬ 
stantial adverse interest may be, applied to the pay¬ 
ment of premiums on the life of the grantor, except 
policies payable to charities, is taxable to the grantor. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
167 (a) (3), and similar statutes, where any part 
of the income of a trust is, or in the discretion of 
the grantor or of any person not having a sub¬ 
stantial adverse interest in the disposition of such 
part of the income may be, applied to the payment 
of premiums on policies of insurance on the life 
of the grantor, except policies payable to chari¬ 
ties, such part of the income of the trust must be 
included in computing the net income of the gran- 
tor.66 In applying the statute, the intention of con¬ 
gress, as evidenced by the broad and unambiguous 
language employed, is the controlling considera¬ 
tion,^'^ and the grantor is not relieved of tax lia- 
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€1. U.S.—Frease v. C. I. R., C.C.A., 
150 F.2d 403—Ewald v. C. I. R., 
-C.C.A., 141 F.2d 750—Wilcox v. C. 
L R., C.C.A., 137 F.2d 136—Irish 
V. C. I. R., C.C.A., 129 F.2d 468— 
Wenger v. C. I. R., C.C.A., 127 F.2d 
523, certiorari denied 63 S.Ct. 40, 
317 XJ.S. 646, 87 L.Ed. 520—Alt- 
maier v. C. I. R.. C.C.A., 116 F.2d 
162, certiorari denied 61 S.Ct. 827, 
312 U.S. 706, 85 L.Ed. 1138—Loeb 
V. C. 1. R., C.C.A., 113 F.2d 664, 132 
A.L.R. 781, certiorari denied G1 S. 
Ct. 317, two cases, 311 U.S. 710, 85 
L.Ed. 461. 

What constitutes '-^substantial ad¬ 
verse interest" see supra subdivi¬ 
sion a of this section. 

Wlxat constitutes income 

(1) “Income" a.s used in the stat¬ 
ute means income as generally do- 
‘fined and includes capital gains.— 
Hollins V. I-Ielvcring, C.C.A., 92 F.2d 
390, certiorari domed 58 S.Ct. 409, 
two cases, 302 U.S. 763, 82 L.Ed. 592, 
and 58 S.Ct. 409, two cases, 302 U.S. 
763, 82 L.Ed. 593, and 58 S.CL 410, 
302 U.S. 763, 82 I^Ed. 593. 

(2) Where trust dcjcd, authorized 
withdrawal from the corpus by set¬ 
tlor of not more than flx('d amount 
per year, capital gain from sale by 
trustees of a part of trust corpus to 
the extent of such withdrawal limit 
was “income" taxable to settlor.— 
Irish V. C. I. R., C.C.A., 129 F.2tl 468. 

“Q-rantor”' means person who cre¬ 
ates trust as an individual and not 
merely when acting as grantor.—Rol¬ 
lins V. Ilelvoring, C.C.A., 92 R2d 390, 
certiorari denied 58 S.Ct. 409, two 
cases, 302 U.S. 763. 82 L.Ed. 592 and 
'68 S.Ct. 409, two cases, 302 U.S. 763, 
82 L.Ed. 593, and 68 S.Ct 410, 302 
-U.S. 7G3, 82 L.Ed. 593. 


“Discretion” means a power of 
choice.—Rollins v. Helvering, supra. 

62. U.S.—Irish v. C. I. R., C.C.A., 
129 P.2d 468—Loeb v. C. I. R., C. 
C.A., 113 F.2d 664, 132 A.L.R. 781, 
certiorari denied 61 S Ct. 317, two 
cases, 311 U.S. 710, 85 L.Ed 461 — 
Rollins V. Helvering, C.C.A., 92 F. 
2d 390, certiorari denied 58 S.Ct. 
4 09, two cases, 302 U.S. 763, 82 L. 
Ed. 592, and 58 S.Ct. 409, two cases, 
302 U.S. 763, 82 L.Ed. 593, and 58 
S.Ct. 410, 302 U.S. 763, 82 L.Ed. 
593—Groenough v, C. I. R., C.C.A., 
74 F.2d 25—Connor v. Gagne, D.C. 
H.H., 42 P.Supp. 231. 

63. U.S.—Rollins v. Helvoring, C.C. 
A., 92 P.2d 390, certiorari denied 
68 S.Ct. 409, two cases, 302 U.S. 
763, 82 L.Ed. 592, and 58 S.Ct. 409, 
two cases, 302 U.S. 763, 82 L.Ed. 
593, and 58 S.Ct. 410, 302 U.S. 7G3, 
82 L.Ed. 593. 

64. US.—U. S. V. Slroop, C.C.A.Ohio, 
109 F.2d 891. 

Pow®r to use for own benefit denied 

Income from tru.st giving grantor 
the power to change beneficiaries 
and modify their interests was not 
taxable as income of grantor whore 
trust deed provided that In no event 
should any su(ih modifl(‘,ation direct 
that the income be paid to or applied 
to the use or beniiflt of the grantor. 
—Knapp V. Hoey, D.C.N.Y., 24 F.Supp. 
30, nmrnwa, C.C.A., 104 F.2d 99. 
Trust for benefit of grantor’s chil¬ 
dren 

Statute held inappUCvablc to tru.st 
created for bcmeflt of grantor’s wife 
as guardian of grantor's children, 
wlmra it did not appear that the in¬ 
come was to he us(^d in discharge of 
the grantor’s obligation to support 
his children.—Helvoring v. Hormcl, 
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C. C.A., Ill F.2d 1, affirmed 61 S.Ct. 
719, 312 US. 552, 85 L Ed. 1037. 

65. U.S.—C. 1. R. V. Waterbury, C.C. 
A., 97 P.2d 383, certiorari denied 
Helvering v. Waterbury, 69 S.Ct. 
105, four cases, 305 U.S. 638, 83 
LEd. 411. 

66. U.S.—Burnet v. Wells, 53 S.Ct 
761, 289 U.S. 670, 77 L.Ed. 1439— 
Rieck V. C. 1. R, C.C.A, 118 P.2d 
110—Yuenglmg v C. 1. R, C.C.A., 
69 P.2d 971—Schoellkopf v. Mc¬ 
Gowan, B.C-KY., 43 P.Supp. 568— 
Connor v. Gagne, D.C.N.H., 42 F. 
Supp. 231. 

D. C.—Pillsbury v. Burnet, 67 P.2d 
151, 62 App.D.C 289. 

What constitutes “suhstantial ad¬ 
verse interest" see supra subdivi¬ 
sion a of this section. 

Policy issued on v/ife’s application 
Trust ineome used for premiums on 
policies covering grantor’s life and 
naming son as beneficiary was tax¬ 
able to grantor notwithstanding poli¬ 
cies were issued on application of 
grantor’s wife, where indorsement on 
policies provided that benefits there¬ 
under were to revert to grantor if 
he survived wife and son, and gran¬ 
tor had transferred his intt‘rest in 
poli(‘ies to son.—Schoellkopf v. Mc¬ 
Gowan, D.C.N.Y,, 43 F.Supp. 568. 

67. U.S.—Ueffelfingc^r v. C. L R, C. 
C.A., 87 F,2d 991, 109 A.L.U. 1045, 
eao'tiorari denied 58 S.(h. 10, 302 U. 
S. 600, 82 L.Ed 533—S<‘.hoellkopf v. 
McGowan, D.O.N.Y., 43 F.Supp. 568. 
Irrevocable as well as revocable 

trusts fall within the purview of the 
stalule.—Wells v. C. I. R., C.C.A., 63 
F.2<1 425, reversed on other grounds 
Burnet v. Widls, 53 S.Ct 701, 289 U. 
^ S. 670, 77 L.Ed 1489. 
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bility by the fact that he is formally without in¬ 
terest in the policy®^ or that premiums were paid 
out of funds advanced by the beneficiaries, who 
were reimbursed as soon as trust income permit- 
ted.69 While the statute is not intended to apply 
only to “insurance trusts,’’'^® express or clearly im¬ 
plied authority to apply trust income in payment of 
premiums on policies within the purview of the 
statute is essential.'^i On the other hand, the mere 
existence of such authority, not exercised, has 
been held not to impose tax liability on the gran- 

ton'^2 

§ 424. - Trusts or Income in Discharge 

of Legal Obligation of Grantor 

The general rule is that trust Income used to dis¬ 


charge a legal obligation of the creator or settlor of the 
trust is taxable to him as his income. 

Since the creation of a trust the income of 
which is to be used to discharge a legal obligation 
of the settlor or creator enables him to enjoy the 
benefit of the income,'^2 such income is his income, 
and is taxable to him, to the extent of such use;'^^ 
further, such income is within the definition of 
“gross income’^ contained in the Internal Revenue 
Code, 26 U.S.C.A. § 22,^5 and the Internal Revenue 
Code, 26 U.S.C.A. § 167, and similar statutes, com¬ 
pel the inclusion of the income of a trust in the 
settlor’s taxable income to the extent that any part 
of it may, at his discretion, be applied to discharge 
an obligation of the settlor, either contractual or 
imposed by law.'^® In the application of this prin- 


Accident policies carrsn-ng* cleatli 
■benefits held “policies on settlor’s 
life.”—Wells V. C. I. R.. C.C.A., 63 
F.2d 425, reversed on other ground? 
Burnet v. Wells, 53 S.Ct. 761, 289 U. 
S. 670, 77 L.Ed. 1439. 

Endowment policy held within stat¬ 
ute.—Heffelflng-er v. C. I. R, C.C.A., 
87 F.2d 991, 109 A.L.R. 1045, certio¬ 
rari denied 58 S.Ct. 10, 302 U.S. 690, 
82 L.Ed. 533. 

68. U.S.—Schoellkopf v. McGowan, 

D.C.N.Y., 43 F.Supp. 568. 

69. U.S.—Rieck v. C. I. R., C.C.A., 

118 F.2d 110. 

70. U.S.—Schoellkopf v. McGowan, 

D.C.N.Y., 43 F.Supp. 568. 

71. U.S.—Corning v. C. I. R., C.C.A., 

104 P.2d 329. 

The absence of a prohibition 
ag’ainst application of trust fund to 
payment of premiums does not ren¬ 
der the statute applicable,—Corning' 
V. C. I. R., supra. 

Authority to invest 

(1) Broad authority to invest the 
trust funds has been held not to au¬ 
thorize the payment of life insur¬ 
ance premiums.—Corning' v. C. I. R., 
supra. 

(2) But there is also contrary au¬ 
thority.—Schoellkopf v. McGowan, D. 
C.N.Y., 43 F.Supp. 568. 

Power to purchase securities or 

other property grave trustee implied 
authority to invest trust income to 
payment of premiums.—Rand v. Ilel- 
vering-, C.C.A., 116 P.2d 929, certio¬ 
rari denied 61 S.Ct. 1120, 313 U.S. 594, 
85 L.Ed. 1548, rehearing- denied 62 

S.Ct. 55, 314 U.S. 709, 86 L.Ed. 665. 

Where the grantor is trustee it 

will be assumed that trustee did not 
intend to violate his trust or do any 
act contrary to intention expressed 

by grantor, and trustee would not be 
i)(‘rmitted to assert as a basis for a 
right that he violated the trust.— 
U?md V. IJelvering, supra. 


72. U.S.—C. I. R. V. Mott, C.C.A., 85 
F.2d 315, 106 A.L.R. 537. 

The “may be applied” provision of 
the statute refers to income which 
trustee had right to use for payments 
of premiums on policies actually tak¬ 
en out after creation of trusts, and 
not to income which trustee might 
have used for premiums had he tak¬ 
en out such policies.—C. I. R. v. Mott, 
supra. 

73. U.S.—C. I. R. V. Grosvenor, C. 

C.A., 85 F.2d 2—Clark v. C. I. R., C. 
C.A., 84 F.2d 725—Helvering v. 

Brooks, C.C.A., 82 P.2d 173. 

Income for benefit of grantor general¬ 
ly see supra § 423 a. 

“The theory seems to be a sound 
one that the taxpayer, under such 
circumstances, by using the income 
in the discharge of his obligation, is 
benefited in the same manner and to 
the same extent as though the in¬ 
come was received directly by him.” 
—Donnelley v. C. I. R., C.C.A., 101 
F.2d 879, 882, certiorari denied 69 S. 
Ct. 1043, 307 U.S. 645, 83 L.Ed, 1526. 
Statiites held inapplicable 
The provisions of the Internal 
Revenue Code, and similar statutes, 
relating to the taxation of trusts are 
not intended io apply to cases where 
the income of the trust would other¬ 
wise remain, by virtue of the nature 
and purpose of the trust, attributable 
to the creator of the trust and ac¬ 
cordingly taxable to him, and do not 
warrant a construction which would 
preclude the laying of the tax 
against the one who, through the dis¬ 
charge of his obligation, enjoys th" 
benefit of the income as though he 
had personally received It.—Douglas 
V. Willcuts, Minn., 66 S.Ct. 69, 296 
U.S. 1, 80 L.Ed. 3, 101 A.L.R. 391. 

74. U.S.—Friedmann v. C. I. R., C. 

C.A., 3 45 F.2d 594, certiorari de¬ 
nied 65 S.Ct. 914, 324 U.S. 866, 89 L. 
Ed. 1421—Hopkins v. G. 1. R., € 
C.A., 144 F.2d 683—Suhr v. C. I. R., 
C.C.A., 126 F.2d 283—Mairs v. 
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Reynolds, C.C.A.Minn., 120 F.2d 857 
—Pitch V. C. I. R, C.C.A., 103 P.2d 
702, reversed on other grounds 60 
SiCt. 427, 309 U.S. 149, 84 L.Ed. 
665, mandate conformed to, C.C.A., 
Pitch V. C. I. R., Ill P.2d 896— 
Donnelly v. C. I. R., C.C.A., 101 P. 
2d 879, certiorari denied 59 S.Ct. 
1043, 307 U.S. 645. 82 L.Ed. 1526— 
Glendinning v. C. I. R., C.C.A., 97 
P.2d 51—C. I. R. V. Grosvenor, C. 
C A., 85 F.2d 2—Helvering v. 

Brooks, C.C.A., 82 F.2d 173. 
Leading and controlling decision 
U.S.—Helvering v. Leonard, 60 S.Ct. 
780, 310 U.S. SO, 84 L.Ed. 1087. 
An agreement executed after the 
taxable years, to the effect that the 
trust income was not to be used tO' 
relieve the grantor of his obligation, 
is immaterial on this point—Wil¬ 
liamson V. C. L R., C.C.A., 132 F.2d 
489. 

Income fi'om an Irrevocable trust 
is within the rule.—Hill v. C. I. R., 
C.C.A., 88 F.2d 941. 

Reduction of wife’s receipts from 
trust 

Where, under state law, wife was 
under duty of restoring to husband, 
on entry of judgment for divorce for 
husband, interest which wife had 
<acquired by reason of her marriage 
in irrovocnblo trust estate, but hus¬ 
band entered into agreement approved 
by judgment, which merely reduced 
the wife's interest in the estate for 
the future, the reduced amount which 
wife received from the trust was not 
chargeable to the husband as income 
In discharge of legal obligation,— 
Belknap v, U. S., D.C.Ky., 65 F.SujQp. 
90. 

75, U.S.—Douglas v. Willcuts, Minn., 
66 S.Ct. 69, 296 U.S. 1, 80 L.Ed. 3, 
101 A.L,R. 393. 

76, U,S.—Hopkins v. C. I. R., C.C.A., 
344 F.2d 683. 

Purpose of statute was to prevent 

the avoidance of surtaxes, and tho- 
statute is to be interpreted in the' 
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ciple, marital obligations,'^'^ obligations to meet 
family expenses,and obligations for the support 
and maintenance of a wife*^^ or childrens^ and for 
the maintenance of a family home^^ are included; 
but there is no presumption that gifts in trust for 
the benefit of the settloc^s wife^^ or children^^ are 
in discharge of an obligation to support. 

In the absence of evidence to the contrary, it 
should be assumed that all the income from a trust 


created to meet an obligation of the settlor was so 
used;^^ and where the trustees, having no interest 
adverse to the grantor, are given authority to de¬ 
vote to the payment of the obligation as much of 
the income as shall seem to them advisable, or to 
expend, for payment of the obligation, at their dis¬ 
cretion, the entire income of the trust is taxable 
to the grantor. 

Where the settlor gives the beneficiary the un¬ 


light of that purpose.—^Hopkins v. 
C. I. R., supra. 

Ohlig-atiou to objects of settlor *s 
bounty 

If the settlor has retained domin¬ 
ion over income and corpus of trust 
as a token only of his continuing 
sense of obligation to objects of his 
bounty, trust income is not taxable 
to settlor except to extent that lie 
may use it to discharge his legal 
obligations.—Hopkins v. C. I. R., su¬ 
pra. 

77. U.S.—Friedmann v. C. I. R., C.C. 

A., 145 P.2d 594, certiorari denied 

65 set. 914, 324 U.S. 865, 89 L-Ed. 

1421. 

Settlement of property rights 

(1) Whether divorced wife's in¬ 
come from trust created for her by 
husband was used to discharge his 
duty, made specific by agreement, to 
support her, or his obligation to pay 
her agreed sum for release of her 
rights in his property, is immaterial 
in determining taxability of such in¬ 
come to husband.—Helvering v. 
Brooks. C.C.A., 82 F.2d 173. 

(2) Where husband and wife exe¬ 
cuted property settlement contract 
wherein trust was created for wife, 
wife obtained divorce, husband sub¬ 
sequently died and a compromise 
agreement was executed by wife, 
trustee named in settlement contract, 
husband’s second wife, and husband’s 
executors, whereby another trust 
was created for wife, income received 
from the trusts in the year in which 
compromise agreement was executed 
was properly asscs.sed to the wife for 
purposes of income taxation, and not 
to husband’s estate, it being impos¬ 
sible to discover what portion of the 
con.sideralion was furnished for the 
wife’s support and maintenance and 
what portion for her statutory in¬ 
terest in her husband's property.— 
Thomas v. C. I. R., C.C.A., 100 F.2d 
408, 121 A.L.R. 4C9. 

(3) Where trust was created as 
security for payment of annuity un¬ 
der separation agreement In which 
wife released not only her right to 
maintenance and support but her 
dower rights also and all other rights 
she might have in property owned by 
husband, for tax purposes the moneys 
payable to wife under the agreement 
subsequent to husband’s death were 


in lieu of dow’-er and taxable to wife 
as income.—Adriance v. Higgins, D. 
G.IsT.Y, 30 F.Supp. 70, affirmed, C.C.A., 
113 F.2d 1013. 

73. U.S.—Helvering v. Mercantile- 
Commerce Bank & Trust Co., C.C. 
A., Ill F.2d 224, certiorari denied 
Mercantile-Commerce Bank & Trust 
Co. V, Helvering, 60 S.Ct. 1104, 310 
U.S. 654, 84 LEd. 1418. 

79. U.S.—Helvering v. Mercantile- 

Commerce Bank & Trust Co, su¬ 
pra—Alsop V. C. I. R., C.C.A., 92 
F.2d 148, certiorari denied Alsop v. 
Helvermg, 58 S.Ct 480, 302 US. 
767, 82 L Ed. 595, rehearing denied 
58 S.Ct. 521. 303 U.S. 6G6. 82 L Ed. 
1123—Hill V. C. 1. R., C.C.A.. SS P. 
2d 941—Helvering v. Brooks, C. 
O.A., 82 F.2d 173—Thompson v. 

Kavanaugh, D.C.Mich., 36 F.Supp. 
263. 

Trust not security for payments 
While husband was taxable on 
weekly payments to his divorced 
wife under a separation agreement 
since they were a continuing personal 
obligation, that did not make income 
from trust for wife’s benefit also 
taxable to husband, even though pro¬ 
visions for weekly payments and 
for Iru.st agreement were embodied 
in the same separation agreement, 
where they were not so interrelated 
or interdependent that the trust was 
made a security for the weekly pay¬ 
ments.—Helvering v. Puller, 60 S.Ct. 
784, 310 U.S. 69, 84 L.Ed. 1082. 

80. U.S.—Helvering v. Stuart, 63 S. 

Cl. 140, 317 U.S. 154, 602, 87 L.Ed. 
164—Friedmann v. C. I. R., C.C.A, 
145 F.2d 594, certiorari denied 65 
S.Ct. 914, 324 U.S. 866, 89 L.Ed. 
1421—Hopkins v. C. I. R., C.C.A., 
144 F 2d 683—Mairs v. Reynolds, 
C.C.A.Mmn., 120 F.2d 857—Ingra¬ 
ham V. C. I. R., C.C.A., 119 F.2d 
223—^Holvering v. Leonard, C.C.A., 
106 F.2d 900, reversed on other 
grounds 60 S.Ct. 780, 310 U.S. 80, 
84 L.Ed. 1087—Absop v. C. I. R., 
C.C.A., 92 F.2d 148, certiorari de¬ 
nied Alsop v. Helvering, 68 S.Ct. 
480, 302 U.S. 767, 82 L.Ed. 606, re¬ 
hearing denied 58 S.Ct. 521, 303 
U.S. 666, 82 I.i.Ed. 1123—0. L R. v. 
Orosvenor, C.C.A., 86 F.2d 2—Clark 
v. C. 1. R., C.C.A., 84 F.2d 725— 
Bok V. Rothensies, 43 P. 

Supp, 377, affirmed, O.C.A.,’ Rothen- 
sies V. Bok, 131 F.2d 222. 
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Support out of other income 

Where, under state law, grantor of 
trust for benefit of children was 
without right to use trust income for 
his own benefit by reason of express 
statement of intention to support 
children out of separate income, in¬ 
come from trust estate was not tax¬ 
able to grantor.—C. I. R. v. Katz, 
C.C.A., 139 F.2d 107. 

Discretion of settlor 

The fact that settlor of trusts for 
benefit of his infant sons does not 
use or intend to use trust income 
for purpose of discharging his paren¬ 
tal obligation, or that his infant chil¬ 
dren did not look primarily to trust 
income for their maintenance, does 
not necessarily make the statute in¬ 
applicable.—Hopkins v. C. I. R., C.C. 
A., 144 P.2d 683. 

81. U.S.—Hill V. C. I. R., C.C.A., 88 
F.2d 941. 

82. U.S.—Shanley v. Bowers, C.C.A. 
N.T., 81 P.2d 13. 

Trust held not in discharge of obli¬ 
gation 

U.S.—Suhr V. C. I. R., C.C.A., 126 P. 
2d 283. 

After a husband’s death, his wife’s 
right of support ends, so that in¬ 
come to the wife, continuing after 
his death, from a trust designed in 
part to provide for support and ali¬ 
mony cannot be considered as pay¬ 
ments made in discharge of his duty 
to support, even though the hus¬ 
band's estate may be liable under 
the trust agreement—Daggett v. C. 
I. R., C.C.A., 12'8 P.2d 568, certiorari 
denied 63 S.Ct. 7iS, 31'7 U.S. 673, 87 
liEd. '540. 

83. U.S.—Helvering v. Hormel, C.C. 
A., Ill F.2d 1, affirmed -61 S.Ct 
710, 312 U.S. 552, 85 L.Ed. 1037. 

No presumption of wife’s obligation 
U.S.—C. I. R. V. Yeiser, C.C.A., 75 F. 
2d 956. 

84. U.S.—Stuart v. C. I. R., C.C.A., 
124 F.2d 772, reversed on other 
grounds 63 S.Ct 140, 317 U.S. 154, 
602, 87 L.Ed. 154—C. I. R. v. Gros- 
venor, CO.A., 85 P.2d 2. 

85. U.S.—Hclvering v. Stuart, 63 S. 
Ct 140, 317 U.S. 151, 602, 87 L.Ed. 
154—Williamson v. C. L R., C.-C. 
A., 132 F.2a 489—Hogle V. C. I. B., 

1 C.C.A., 133 P.2a 66. 
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fettered right to use the trust income for purposes 
other than the relief of the settlor’s legal obliga¬ 
tions, the income is not taxable to the settlor.^® 

In the absence of a statute providing that alimony 
shall constitute taxable income to the wife, the 
creator of a trust in favor of his wife in lieu, or 
in payment, of alimony has been held liable for tax¬ 
es on the income received therefrom by his divorced 
wife,^*^ even after her remarriage to another, 
unless the local law and the trust have given him 
a full discharge and leave no continuing obliga¬ 
tion, however contingent, clear and convincing 
proof being required to show such discharge and 
the absence of continuing obligation.^o Where a 
divorce decree frees a husband of all obligation to 
support his wife, trust income for her support is 
taxable to her and not to him;^t in determining 


whether the husband has been discharged from all 
liability, the law of the state in which the divorce 
is granted is controlling.^^ 

§ 425. Taxability as between Beneficiary and 
Estate in General 

Ordinarily, for federal income tax purposes, a trust 
estate and its beneficiaries are separate tax entitles, and 
unless a part of the trust income is definitely exempted 
the entire trust income is taxable to either the fiduciary 
or the beneficiaries, but not both, depending on the stat¬ 
utes and the terms of the trust. 

Ordinarily, for federal income tax purposes, a 
trust estate and its beneficiaries are separate tax 
entities,^^ and unless a part of the trust income 
is definitely exempted^^ the entire trust income is 
taxable to either the fiduciary or the beneficiaries,^^’ 
but not both.^® Whether the fiduciary or the ben- 


S6. U.S.—Ketcham v. C. I. R., C.C. 

A., 142 F2d 996—Bok v. Rothen- 
sies, D.C.Pa., 42 F.Supp. 377, af- 
■ firmed, C.C.A., Rothensies v. Bok, 
1'31 P.2d 222. 

87. U S.—Douglas v. Willcuts, 

Minn., 66 S.Ct 59, 296 US. 1, '80 
L.Ed. 3, 101 A.L.R. 391—-C. I. R. v. 
Nicolai, eC.A., 126 F.2d 927—Al- 
sop V. €. I. R, C.C.A., 92 F.2d 148, 
certiorari denied Alsop v. Helver¬ 
ing, 58 S.Ct, 480, 302 U.S. 76'7, 82 
L.Ed. '595, rehearing denied 58 S. 
Ct '521, '303 U.S. '666, i82 L.Ed. 
1123—C. I. R. V. Hyde, C.C.A., 82 
P.2d 174—Thompson v. Kavanagh, 
D.C.Mich., 36 F.Supp. 263. 

Alimony as taxable income generally 
see su-pra § 105. 

Money furnished, by third persons 
Where the corpus of the trust is 
furnished by third persons and not 
by the husband, the mere fact that 
the trust relieves him of future pay¬ 
ments of alimony does not require 
that the income be treated as his 
for income tax -purposes.—Stern v. C. 
I. R, C.C.A., 13'7 P.2d 43. 

Agreement as to divorce and trust 
held not illegal 

U.S.—C. I. R. V. Hyde, C.C.A., i82 F. 
2d 174. 

Trust as substitute for court order 
U.S.—Glendinning v. O, I. R., C.C. 
A., 97 F.2d ‘51. 

83. U.'S.—Alsop V. C. I. R., C.C.A, 92 

F.2d 148, certiorari denied Alsop 
V. Helvermg, 58 S.Ct. 480, '302 U.S. 
767, 82 L.Ed. '595, rehearing de¬ 
nied 58 S.Ct. 621, 303 U.S. 666, 82 
L.Ed. 1123, 

89. U.S.—Helvering v. Leonard, 60 
S.Cl. 780, 310 U.S. 'SO. 84 L.Ed. 
10S7—Ilclvoring v. Pitch, 60 S.Ct. 

4 27, '309 U.S. 149, 84 L.Ed. 665, 
mandate conformed to, C.C.A., 
Fitch V. C. I. R., Ill F.2d 896—j 
Stern v. C. I. B., C.C.A., 137 P.2d 
43—C. I. R. V. Nicolai, 'C.'C.A,, 126 ' 


P.2d 927—Belknap v. U. S., D.'C. 
Ky., 55 F.Supp. 90—Thompson v. 
Kavanagh, D.C.Mich., 36 F.Supp. 
2-63. 

Guaranty of payment as continuing 
obligation 

U.'S.—Helvering v. Leonard, 60 S.Ct. 
780, 310 US. ISO, 84 L.Ed. 10'87- 
Priedmann v. C. I. R., C.C.A., 145 
P.2d 594, certiorari denied 65 S.Ct 
914, 324 U.S. 865, 89 L.Ed. 1421— 
Bush V. C. I. R., O.C.A., 133 P.2d 
1005—C. 1. R. V. Nicolai, C C.A., 
126 P.2d 927—Weir v. C. I. R., C.C. 
A., 109 P.2d 996, certiorari denied 
60 S.’Ct 1080, 310 U.S. 63’7, 84 L. 
Ed. 1406. 

Predivorce settlement as final 
U.S.—Metcalf v. Helvering, C.C.A., 
108 F.2d 957—C. I. R. v. Tuttle, 
C.C.A., 89 F.2d 112. 

90. U.S.—Helvering v. Leonard, 60 
S.Ct. 780, '310 U.S. SO, 84 L.Ed. 
IOS'7—Helvering v. Fitch, 60 S.Ct. 
427, 309 U.S. 149, '84 L.Ed. 06i5, 
mandate conformed to, C.C.A., 
Fitch V. C. I. R., Ill P.2d 896. 

Statute or court rule 
Taxpayer has burden of proving 
by clear and convincing proof that 
court which rendered divorce decree 
lacked 'power to impose a different 
or additional liability on him, and 
must show that statute expressly 
withholds such power from court or 
that court rule of the state is to that 
effect.—C. I. R. v. Nicolai, C.C.A., 
126 F.2d 92'7. 

91. U.S.—Helvering v. Fuller, 60 'S. 
Ct. 784, 310 U.S. 69, 84 L.Ed. 1082 
—Ketcham v. C. I. R., C.'C.A., 142 
F.2d 996—0. I. R. v. Nicolai, C.C. 
A., 126 F2d 927—Ingraham v. C. I. 
R., C.C.A., 119 F.2d 223—Dixon v. 
C. I. R., aC.A., 109 F.2d O'S'l—Bok 
V. Rothensies, D.C.Pa., 43 F.Supp, 
377, affirmed, C.C.A., Rothensies v. 
Bok, 1'31 F.2d 222. 
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Retention of control over trust by 
husband 

The trust agreement may, never¬ 
theless, leave the husband with suf¬ 
ficient interest in, or control over, 
the trust as to make him the owner 
of the corpus for purposes of the 
federal income tax.—Helvering v. 
Fuller, 60 S.Ct. 784, 310 U.S. 69, i84 
L.Ed. 1082. 

92. U.S—^C. I. R. V. Nicolai, C.C.A., 
126 F.2d 927—Ingraham v. C. I. R., 
C.C.A., 119 F.2d 223—Dixon v. C. 
I. R., C.C.A., 109 F.2d 984. 

93. U S.—Pitch V. C. I. R,, C.C.A., 
103 P.2d 702, reversed on other 
grounds Helvering v. Pitch, 60 S. 
Ct. 427, 309 U.S. 149, 84 L.Ed. 665, 
mandate conformed to, C.C.A., 
Pilch V. 'C. 1. R., Ill F2d 896— 
Wilson V. Anderson, D.C N.Y., i51 
F.3d 268, reversed on other 
grounds C.C.A., 60 F.2d '52, af¬ 
firmed Anderson v. Wilson, 53 S. 
Ct. 417, 289 U.S. 20, 7'7 L.Ed. 1004 
—Brigham v. U. S., D.C.Mass., 38 
F.Supp. '625, appeal dismissed U. 
S. V. Brigham, 122 F.2d 792—Bol¬ 
ster V. U. S., D.C.Mass., 38 F.Supp. 
625, appeal dismissed U. S. v. Bol¬ 
ster, 123 P.2d 791, 

94. U.S.—Bush V. C. I. R., O.C.A., 
8'9 •F.2d '596. 

95. U.S.—Bush V. C. I. R., supra— 
Codman v. Miles, C.C.A. Md., 28 F* 
2d 823, certiorari denied 49 S.Ct. 
1'79, 278 US. 'On-l, '73 L.Ed. 564— 
Graham v. Miller, D.C.Pa,, -46 F. 
Supp. 900, affirmed, C.C.A., 137 F. 
2d 507. 

Trust iucome not taxable to the 
beneficiaries is taxable to the fiduci¬ 
ary.—Industrial Trust 'Co. v. Wins¬ 
low, 197 A. 185, 60 R.T. 61. 

96. U.S.—a I. R. V. Owona, C.C.A., 
78 B'‘.2d 768. 
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eficiaries are liable depends primarily on the fed¬ 
eral income tax statutes,and secondarily on the 
terms of the trust instrument as interpreted by the 
laws of the state having jurisdiction of the estate 
or trust.^S Under a trust instrument providing for 
payments to the beneficiaries free of income taxes, 
it has been held that the taxes payable by the 
fiduciary should be computed by first computing the 
tax on the beneficiary's income from both the trust 
and other sources and then apportioning it be¬ 
tween the fiduciary and beneficiary ratably in pro¬ 
portion to the amount of income received from the 
trust and from other sources.^ 9 

§ 426. - Taxable Income of Estate or 

Trust in General 

Under statutes so providing, the fiduciary is obli¬ 


gated to pay a tax on the net income of the estate or 
trust, computed in the same manner and on the same 
basis as in the case of an individual, with certain ex¬ 
ceptions. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§§ 161, 162, and similar statutes, all gains, profits, 
and income realized from property held by estates 
or trusts are taxable,^ and the fiduciary is obligat¬ 
ed to pay a tax on the net income of the estate or 
trust,2 computed in the same manner and on the 
same basis as in the case of an individual,^ except 
that he is allowed the special deductions discussed 
supra §§ 244-246, 370. Generally speaking, the 
effect of the statutory plan is to tax the fiduciary 
for all trust income not paid or payable to the ben¬ 
eficiaries during the tax year.^ Income realized 
from property not held in trust is not taxable to the 
fiduciary.^ 


97. R.I.—Industrial Trust Co. v. 
Winslow, 197 A, 185, 60 R.I. '61. 
Agfreement “betweeii fiduciary aud 

■beneficiaries cannot conclude tax 
liability.—Glenmore Securities Cor¬ 
poration V. G. I. R., C.C.A., 62 'F.2d 
7'SO, certiorari denied 53 S.Ct. '785, 
289 XJ.S.^ 754, 77 UEd. 1498. 

98. U.s’—U. IS. V. Stroop, C.C.A. 
Ohio, 109 F.2d 891—C. 1. R. v. 
Fean, C C.A., 102 F.2d 699. 

R.I —Industrial Trust Co. v. Wins¬ 
low, 197 A. 185, '60 R.I. 61. 

Crains realized from sale of capi¬ 
tal assets held to constitute corpus 
of estate under terms of trust, and 
income tax thereon was payable by 
trustees rather than benc/lciarios.— 
Chambers v. C. 1. R., C.C.A., '77 F.2d 
9i5. 

90. R.I.—Road V. SaylGS, 136 A, 440, 

48 R.I. 3'70, ‘51 A.L.B. -151. 
Limitations on rule 
Any income which can be identi¬ 
fied as taxalile at a certain rale- 
must be taxed at such rate, and any 
deduction which can be definitely as¬ 
cribed to certain income must be de¬ 
ducted from such Income.—Read v. 
Sayles, supra. 

Income tax previously paid by 
trustees should be regarded as part 
of beneficiary’s income.—Read v. 
Sayles, supra. 

1. U.S.—U. S. V. National City Bank 

of New York, F.C.N.Y., 21 F.Supp. 
791. 

Gains from sale of capital assets 
held included, even though under 
state law such gain constitutc'd *‘cap- 
ital" for the purpose of adjusting 
the rights of the parties.—U. S. v. 
National City Bank of Now York, 
supra. 

The grantor cannot render **in- 
oome” nontaxabl© by a provision in 
the trust instrument r(iquirlng It to 
be considered principal.—Merchants’ 
Loan & Trust Co. v, Smiotanka, Ill., 


41 S.Ct. 386, 255 U.S. 509, -65 L.Ed. 
751, 15 A.L.R. 1305. 

2. U.S.—Fitch V. C. I. R., C.C.A., 
103 F.2d 702, reversed on other 
grounds 60 S.Ct. 427, 309 U.'S. 149, 
84 L Ed. 665, mandate conformed 
to, C.C.A., Filch V. C. I. R., Ill 
F.2d 896—C. I. R. v. Dean, C.C.A., 
102 F.2d 699—Blair v. Barton, C.C. 
A, 26 F.2d 765—U. S. v. National 
City Bank of New York, D.C.N.Y., 
21 F.Supp. 791, 

Trustee is taxable person under 
statute.—St. Louis Union Trust Co. 
V. U. S., Ct.Cl., 3 F.Supp. '650. 

The fiduciary is “accountable,” al¬ 
though not necessarily taxable, for 
the entire trust income —Butler- 
worth V. C. I. R., C.C.A., 03 F.2d 944, 
airirmod Hclvering v. Buttorworth, 
54 S.Ct. 221, ,290 U.S. 365, 78 L.Ed. 
365. 

Title in remaindermen 

Income realized by sale of trust 
res after death of settlor who re¬ 
served a life interest in himself, 
made by trustee under its discre- 
lionary power to sell, was properly 
required to bo paid by trustee even 
if remaindermen had title to trust 
res at time of sale and trustee had 
only possession.—Russell v. Bowers, 
D.C.N.Y., 2'7 F.Supp. 13. 

3. U.S.—'C. 1. R. V. Lewis, C.C.A., 
141 F.2d 221—White’s Will v. G. I. 
R., C.'G.A., 119 F.2d 619—Fitch v. 
C. I. R., C.C.A., 103 F.2a 702, re¬ 
versed on other grounds 60 S.Ct. 
'427, 309 U.S. 149, 84 L.Ed. 665, 
mandate conformed to, C.C.A., 
Fitch V. C. 1. R., Ill F.2d 890— 
C. I. R. V. Dean, O.C.A., 102 F.2d 
699—I.etUs V. C. I. R., C.C.A., '84 
F.2(l '760-Graham v. Miller, D.C. 
Pa., 46 F.Supp. 900, afilrmcd, C.C. 
A., 1'37 ’F.Bd 507. 

XSatnings of condemnation awai*d 
transferred l>y court to city cham¬ 
berlain in trust for romalndorman 
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held taxable “income” -not different 
m character from income of trust 
funds generally.—Buckley v. C. I. 
R., C.C.A., 66 F.2d 394, certiorari de¬ 
nied '54 -S.Ct .208, 290 U.S. 698, 78 
L.Ed. 600. 

Salary of trustee as officer of cor¬ 
poration, whose stock was held by 
trust was not required to be treat¬ 
ed as profits from the trust or as 
income from the trust property in 
the absence of a showing that the 
trust owned all the corporate stock. 
—Comer v. Davis, C.C.A.Ala., 107 F. 
2d 3'5'5. 

4. U.S.—Graham v. Miller, D G.Pa., 
46 F.Supp. 900, affirmed, C.C.A., 
13’7 F.2d 507—Judson v. U S., 'Ct. 
CL, 15 F.Supp. 62—St. Louis Un¬ 
ion Trust Co. V. U. S., Ct.CL, 3 F. 
Supp. 650. 

Liability of fiduciary for income ac¬ 
cumulated or held for future dis¬ 
tribution see infra § 43'3. 

5. Del.—Loft, Inc,, v. Guth, 19 A.2d 
721. 

Title not in trustee 

Where lease reserved title to 
leased premises in lessor, but pro¬ 
vided that rentals should be paid to 
trusli'e to be applied on morlg<age 
against leased premises and for oth¬ 
er purpos(‘s, leased property was not 
“hold in trust” so as to render rent- 
a,ls taxfiblo to trustee.—Magruder v. 
Hospelhorn, 194 A. 830, 173 Md. 62. 
Guaranty not running to “trust” 
Where syndicate was formed by 
stockholders and directors of com¬ 
pany for purpose in part of advanc¬ 
ing funds to the compa,ny under a 
declaration of trust in which corpo¬ 
ration guarantecKl an annual profit 
of six per cent on outstanding syn¬ 
dicate certificates in exchange for 
all syndicate profits exceeding such 
percentage, guaranty ran directly to 
the certificate holders, and hence 
payments by company under the 



§ 427 

§ 427. - Taxable Income of Beneficiaries 

in General 

a. In general 

b. Income distributed during administra¬ 

tion of decedent’s estate 

a. In G-eneral 

Ordinarily the beneficiary is taxable only on such 
portion of the trust income as is distributed or is cur¬ 
rently distributable to him, or to persons to whom he is 
legally obligated. 

Generally speaking, income from a trust fund con¬ 
stituting a gift is the income of the beneficiary and 
is taxable to him,^ except where the grantor re¬ 
mains in substance the owner of the corpus, as dis¬ 
cussed supra § 422. Ordinarily the beneficiary is 
taxable only on such portion of the trust income as 
is distributed or is currently distributable to him'^ 
or to persons to whom he is legally obligated.^ 
The beneficiary’s tax liability is not thus limited, 
however, where he has unfettered control and do¬ 
minion over the trust corpus and income,^ or 
where he is the grantor, as discussed supra § 423. 
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Income of an estate or trust generally retains the 
same character, either as capital gain^^ or ordi¬ 
nary income^l on distribution to the beneficiary as 
it had in the hands of the fiduciary. 

b. Income Distributed during Administration of 
Decedent’s Estate 

Under statutes so providing, Income received by the 
estate of a decedent during the period of administration 
or settlement of the estate which is properly paid or 
credited to any legatee or heir is taxable to such legatee 
or heir. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
162 (c), and similar statutes, income received by 
the estates of a deceased person during the period 
of administration or settlement of the estate which 
is properly paid or credited during the taxable year 
to any legatee or heir is allowed as an additional de¬ 
duction in computing the income of the estate, as 
discussed supra § 246, but the amount so allowed 
as a deduction must be included in computing the 
net income of the legatee or heir.12 Under such 
statutes, the heir or legatee is taxable only on 
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guaranty were not taxable as income 
of the syndicate.—Fidelity-Bankers 
Trust Co. V. Helvering, 113 F.2d 14, 
72 App.D C. 1, certiorari denied 60 
S.Ct. 1102, 310 U.S. 649, 'S4 L.Ed. 
1415. 

a U.S.—Irwin v. Gavit, K.T., 45 S. 
Ct. 475, 26i8 U.S. 161, 69 U.Ed. 897 
—Byrnes v C. I. R., C.C.A,, 110 F. 
2d 294—Glendinning: v. C. L R., 

C. C.A., 97 F.2d 61—Codman v. 

Miles, C.C.A.Md., 28 F.2d 823, cer¬ 
tiorari denied 49 'S.Ct 179, 278 U.S. 
654, 73 L.Ed. 564—Allen v. Welch, 

D. C.Mass, 40 F.Sunp. 902-—Clark 
V. U. S., D.C.Md., 33 F.Supp. 216. 

Income from: 

Gifts or bequests as taxable in¬ 
come generally see supra §§ 112, 
150. 

Trust fund in discharg-e of legal 
obligation of settlor see supra 
§ 424. 

7. U.S.—C. I. R. V. Hopkinson, C.C. 
A., 126 F.2d 406—Fitch v. C. I. R., 
C.C.A., 103 F.2d 702, reversed on 
other grounds -60 S.Ct. 427, '309 U. 
S. 149, 84 L.Ed. 665, mandate con¬ 
formed to, C.C.A., Fitch V. C. L 
R., Ill F.2d S96. 

Liability for: 

Accumulated income paid or cred¬ 
ited see infra § 430 b. 

Income currently distributable see 
infra § 428. 

Apportionment 

Where income from certain prop¬ 
erty wa.s payable to different per¬ 
sons for different portions of year, 
,ax should be paid on income aclual- 
y received by each if possible; oth- 
srwiso apportionment according to 
lumber of days in each period is 


I permissible.—Reynolds v. Cooper, C 
C.A.Wyo., 64 F.2d 644, affirmed 54 
S.Ct. 356, 291 U.S. 192, 78 L.Ed. '725 
Securities received by beneficiary 
out of trust assets held taxable as 
income where they had a readily 
realizable, market value.—Allen v. C. 
I. R., C.C.A., 49 F.2d 716, certiorari 
denied Allen v. Burnet, i52 S.Ct. 34, 
284 U.S. 6'5.5, 76 L Ed. 555. 

The “first in, first out^*' doctrine, 
which is an equitable doctrine, will 
not be applied in determining liabil¬ 
ity of beneficiary for tax on trust 
income, merely because of alleged 
lack of evidence as to whether a 
payment made by the fiduciary was 
in payment of his distributive share 
of income or in payment of a prior 
debt.—Saltonstall v. Hassett, B.C. 
Mass., 32 F.Supp. '583. 

8. Wliere state court oi'derod bene¬ 
ficiary to pay his wife a certain sum 
for her maintenance and support, 
collectable out of beneficiary's share 
of proceeds of trust, sums paid by 
trustees directly to wife were tax¬ 
able to beneficiary.—Moorhead v. C. 
I. R., C.C.A., 127 F.3d '37. 

Liability of beneficiary for assigned 

income see infra § 431. 

9. U.S.—Jergens v. C. I. R., C.C.A. 
Fla., 136 F.2d 497, certiorari de¬ 
nied '64 S.Ct, 192, 320 U.S. 784, 88 
L.Ed. 471—Matern v. C. 1. R., C.C. 
A., 61 F.2d 663. 

Cotrustee and beneficiary, who 
could at will alter or terminate trust 
and could withdraw any part of cor¬ 
pus except in.surance policies on his 
own life, was taxable for entire trust 
income.—Jergens v. C, I. R., C.C.A. 
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Fla., 1'36 F.2d 497, certiorari denied 
64 S.Ct. 192, 320 U.S. 784, Si8 L.Ed. 
4'71. 

Income payable to beneficiary on 
request held taxable to beneficiary 
even though not distributed or “cur¬ 
rently distributable."—Busch v. C. I. 
R, C.C.A., 148 F2d 79'8—Mallinck- 
rodt V. Nunan, C.C.A., 146 F.2d 1, 
certiorari denied 65 S.Ct. 1017, 324‘ 

U. S. 871, 89 L.Ed. 1426, rehearing de¬ 
nied Mallmckrodt v. C. I. B., 65 S. 
Ct. 1084, 325 U.S. 892, 89 L.Ed. 2004. 
Bisclalmer not shown 

Beneficiary did not, by directing 
pledgee of trust assets to apply part 
of income to retirement of debt se¬ 
cured by the pledge, effect a “dis¬ 
claimer" which would preclude in¬ 
cluding such income in beneficiary's 
taxable income.—Busch v. C. I. R., 

C. C.A., 148 F.2d 798. 

Beneficiary hold not taxable aff 
“owner” of corpus.—Plimpton v. C.. 

I. R., 'C.C.A., 13'5 F.2d 482—Simonds 

V. Hassett, D.C.Mass., 58 F.Supp. 911. 

10. U.S.—C. I. R. V. Hopkinson, C-C. 

A., 126 ’F.2d 406—McNaghten v., 
U. S., CLCL, 17 F.Supp, 509. 

II. U.S.—Welch V. Solomon, C.C.A. 
Cal., 99 F.2d 41. 

12. U.S.—U. S. V. Blosscr, C.C.A. 
Mo., 104 P.2d 119—Jackson v. 
Price, 'aC.A.N.Y., 74 F.2d 70’7— 

Norris v. Glenn, B.C.Ky., 48 F. 
Supp. 673. 

D. G.—County Nat. Bank & Trust Co. 
of Santa Barbara v. Helvering, 122' 
F.2d 29, 74 App.D.C. 142, 141 A.L. 
R. 1048. 

Tax liability of estates of decedents 
generally see infra § 43'3. 
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amounts received as income, and in this connec¬ 
tion the word “income” includes gross income.!^ 

§ 428. - Income Distributable Currently 

Under statutes so providing, trust income which is 
to be currently distributed to the beneficiaries is taxable 
to them, whether or not distributed. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 162 (b), and similar statutes, the amount of the 
income of the estate or trust for its taxable year 
which is to be distributed currently by the fiduci¬ 
ary to the legatees, heirs, or beneficiaries consti¬ 
tutes an allowable deduction in computing the net 


income of the estate or trust, as discussed supra § 
245, but the amount so allowed as a deduction must 
be included in computing the net income of the leg¬ 
atees, heirs, or beneficiaries whether or not dis¬ 
tributed to them.^5 Such statutes apply only to 
income which the fiduciary is under an absolute 
duty to pay to the beneficiary periodically, the pe¬ 
riod being the tax year.^'^ They are not so much 
concerned with the refinements of title as with the 
actual command over the income,and the test 
of the bencficiary^s tax liability thereunder is not 
actual receipt of income, but the present right to 
receive it.^^ In other words, the beneficiary is re- 


Income held properly paid by exec¬ 
utors directly to legatee instead of 
through themselves as testamentar;^ 
trustees with respect to tax liability 
of legatee as such, rather than a? 
beneficiary of trust.—Jones v. Has- 
sett, D.C.Mass, 15 F.Supp. 198. 

Entries in tlie estate’s accounts 
showing distributions of income are 
insufficient to show that the amounts 
so entered were properly paid or 
credited.—County Nat. Bank & Trust 
Co. of Santa Barbara v. Helvering, 
122 P.2d 29, 74 App.D.C. 142, 141 A. 
L.R. 1048. 

Where testator made no provision 
for payment of gains of estate to 
legatees during administration of 
estate and no part of the gams had 
been distributed prior to the order 
of the court having .lunsdictlon of 
the will, which distributed the 
amount found m hands of executor 
as corpus, gams were not chargeable 
to legatees.—Frazer v. Driscoll, D.C. 
Pa., 46 F.Supp. 838. 

Under an earlier statute it was 
held that the legatee was taxable 
whether or not the estate claimed a 
deduction for the amount paid him. 
—Riker V. C. I. R., C.G.A,, 42 P.2d 
150. 

13. U.S.-—Woigol V. C. T. R., C.C.A., 
96 F.2d 387, 117 A.D.R. 36^6. 

Gain received, as corpus 
Where executors sold property be¬ 
longing to estate at a profit and paid 
part of proceeds to themselves as 
testamentary trustees, they, in their 
capacity as testamentary trustees, 
received that portion of such pay¬ 
ments which represented net profit 
on sale as estate corpus rather than 
as estate income, and hence such 
portion was not taxable to them as 
income.—Weigel v. C. I. R., supra. 

14. D.C, — County Nat. Bank <Sr 
Trust Co. of Santa Barbara v. Hol- 
vering, 122 F.2d 29, 74 App.D.C. 
142, 141 A.L.R. 104'S. 

15. U.S.—Helvering v. Butterworth, 
64 S.Ct 221, 290 U.S. 265, 78 lu.Ed. 
366—Frankel v. C. I. E., C.C.A., 144 
‘P.2d 1023—Johnston v. Helvoring, 
JC.C.A., 141 F.2d 208, certiorari de¬ 


nied Johnston v. C. I. R., 6t5 S.Ct 
41, two cases, 323 U.S. '715, i89 I 
Ed. 575—Plimpton v. C. I. R., C.C 
A., 135 P2d 482—Daggett v. C. I 
R., C.C.A., 128 F 2d 568, certiorari 
denied 63 S Ct. 78, 317 U.S. 673, 87 
L Ed. '540—Comer v. Davis, C C.A. 
Ala., 107 F.2d 355—Fitch v. C. I. 
R, C.C.A., 103 F 2d 702, reversed 
on other grounds 60 S Ct. 427, 309 

U. S. 149, 81 LEd. 665, mandate 
conformed to, C.C.A., Fitch v. C. 
I. R., Ill F.3d 896—C. I R. v. 
Dean, C.C.A., 102 F.2d 699—Mal- 
com V. C. I. R., C.C A., 97 F.2d 381 
—U. S. V. Arnold, C C.A.Pa., 89 F. 
2d 216—Letts v. C. I. R., C.C.A., 84 
F.2d 760—Peck v. C. I. R., C.C.A. 
N.Y., 77 F.2d 857, certiorari denied 
Peck V. Helvoring, ‘56 S.Ct. 148, 
296 U.S. 625, SO L.Ed. 444—Wilson 

V. Anderson, C C.A.N.Y., 60 F.2d 

52, afTlrmed 53 S.CL 417, 28.9 U.S. 
20, 177 L.Ed. 1004—Hubbell v. 

Burnet, C.C.A., 46 F.2d 446, certio¬ 
rari denied 51 S.Ct. 4S7, 283 U.S. 
840, 76 L.Ed. 1450—Tree v. U. S., 
CtCl., 65 F.'Supp. 438, certiorari 
denied 6.5 S.Ct. 71'3, 324 U.S. i852, 
89 L.Ed. 1412—St. Louis Union 
Trust Co. V. U. S., CtCl., 3 F.Supp. 
650. 

Only income of trust is taxable 

(1) Under such statutes only trust 
income as such is taxable to a bene¬ 
ficiary. 

U.S.—Burnet v. Whitehouae, '51 S.Ct. 
374, 283 U.S. 148, 7.5 L.Ed. 916, 73 
A.I..R, 15-34. 

D.C.—McDermott v. C. I. R., App.D. 
a, 1-50 F.2d 685. 

(2) A sum which accrues to a 
beneficiary whether or not the trust 
has an income is not taxable to the 
beneficiary merely because it is 
"primarily” payable, and is in fact 
paid, out of Income.—McDermott v. 
C. I. R., supra. 

(3) Where seller of capital assets 
made gift of proceeds In trust, the 
beneficiary was taxable only as to so 
much of the income as was dis¬ 
tributable to her, and, until the pay¬ 
ments made under the sales contract 
equalled the basis of the seller there 
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"as no taxable income.—C. I. R. v. 
:opkinson, C.C.A., 126 F.2d 406. 

(4) Beneficiaries were improperly 
axed on liquidation distributions to 
rust in respect of corporation’s 
3tock held by trust, where basis of 
stock had not been recovered by 
trust.—McNaghten v. U. S., Ct.Cl, 
1'7 F.Supp. '509. 

16. U.S.—Plimpton v. C. I. R., C.C. 
A., 135 F.2d 482—C. I. R. v. First 
Trust & Deposit Co., C.C.A., 118 
F.2d 449. 

Discretion as to accumulation or dis¬ 
tribution see infra § 430. 

“Income which is to be distributed 
currently” has been defined as in¬ 
come which by direction of the trust 
instrument must be paid or credited 
periodically to the beneficiaries.— 
Plimpton V. C. I. R.. QUA., 135 F.2d 
482—C. I. R. V. Stearns, C.C.A., '65 
F.2d 371, certiorari denied 54 S.Ct. 
90, 290 U.'S. 670, 78 L.Ed. 579. 

17. U.S.—Graham v. Miller, C.C.A. 
Pa., 137 F.2d 507. 

Income distributable in fiduciary’s 
discretion at any time within tax 
year held taxable to beneficiary.— 
Sewell V. U. S., Ct.Cl., 19 F.Supp. 
657. 

18. U.S.—Ktarrison v. Schaffnor, Ill., 
61 S.Ct. 759, 312 U.S. 579, Si5 L.Ed. 
1055. 

19. US.—Freuler v. Helvering, iS-l S. 
Ct. 308, 291 U.S. 35, 78 L.Ed. 634— 
Bedford V. a I. R., C.C.A., 150 F.2d 
'341—C. I. R. V. Lewis, 141 F.2d 
221—C. I. R. V. Dean, C.C.A., 102 
F.2d 699—Malcom v. C. I. R., C.C. 
A., 97 F.2d 381—DeBrabant v. C. 
I, B., C.C.A., 90 F.2d 433—Peck v. 
C. I. R., C.C.A.N.Y., 77 1^.2d 867, 
certiorari denied Peck v. Helver¬ 
ing, '5 6 S.Ct. 148, 296 U.S. 625, 80 
L.Ed. 444—'Sowell v. U. S„ CtCl., 
19 F.Supp. 657. 

Under Bevenue Act of 1916 it was 

held that the beneficiary was not 
taxable on undistributed trust in¬ 
come even though she had -a present 
right to receive it.—Rlddle v. U, 
CtCL, 38 F.2d 627. 
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quired to pay a tax, not on tlie amount of in¬ 
come actually received, but on the amount he 
should properly have received during the tax year.^^ 
Conversely, the beneficiary is not required to pay 
a tax on any income of the trust or estate which is 
not properly distributable currently. 

The determination of whether or not income is 
properly currently distributable is governed largely 
by the terms of the trust instrument.^^ In a broad¬ 
er sense, however, such determination ultimately 
depends on the law of the state having jurisdiction 
of the estate or trust, in the absence of a control¬ 
ling federal statute.23 Under an amendment to 
the cited code provision, 'income to be distributed 
currently” includes income for the taxable year of 
the estate or trust which, within the taxable year, 
becomes payable to the beneficiary.^^ Tax pay¬ 
ments made by the trustees on income received by 
the beneficiary under a trust directing distribution 


of income to beneficiary free from taxes are taxable 
to the beneficiary as currently distributable in- 
come.25 It has been held that undistributed trust 
income which is distributable to the beneficiary only 
on his own request is not currently distributable.^® 
However, the entire trust income has been held 
taxable to the beneficiary where, under the terms 
of the trust instrument, not merely such part of 
the trust income as he might request was payable 
to him, but the entire amount of the trust income 
was payable to him at such times as he might re- 
quest.^*^ 

Income distributable to grantor is discussed su¬ 
pra § 423 c. The liability of an heir or legatee for 
income of a decedent’s estate which is properly paid 
or credited to him during the taxable year is dis¬ 
cussed supra § 427 b. 

The term '^beneficiary*^ is broadly used in the 


20. U.S.—Freuler v. Helvering-, 54 
set. 308, 291 U.S. '35, 7iS L.Ed 
634, follo-wed in Whitcomb v. Hel¬ 
vering, 54 S.Ct. 315, 291 U.S. 53, 78 
L.Ed, 64t5—Eisenmenger v. C. I. B.., 
C.C.A., 145 F.2d 103, 156 A.L.R. 
741—Malcom v. C. I. R., 0 . 0 . A, 97 
F.2d '381—White v. Rose, C.C.A. 
Ga, 73 F.2d 236—Graham v. Mil¬ 
ler, D.C.Pa., 46 F.Snpp. 900, af¬ 
firmed, C.C.A., 137 P.2d 507. 
Refusal of trustee to distribute 

trust income cannot affect its taxa¬ 
bility to beneficiary, If it is properly 
distributable to him.—Bedford v. O. 
I. R., C.C.A., 150 P.2d '341. 

Where trustee erroneously paid in¬ 
come taxes which should have been 
paid by beneficiary, the amount thus 
erroneously paid was not deductible 
in computing amount of income dis¬ 
tributable to and taxable to bene¬ 
ficiary.—Prick V. Driscoll, C.CA.Pa., 
129 F.2d 148. 

Whether distribution was made 
before or after trust received 
amount distributed is immaterial as 
respects liability of beneficiary for 
income received during tax year.— 
Letts V. C. I. R., C.C.A., 84 P. 2d '760 
—McNaghten v. U. S., Ct.Ol., 17 P. 
Supp. i509. 

21. U.S.—C. I. R. V. First Trust & 
Deposit Co., C.C.A., 118 P.2d 449 
—-0. 1. R V. Dean, C.C.A., 102 F.2d 
699. 

Pee of trustee’s counsel could not 
be included in gross income of bene- 
ficiju’y to the extent that the advice 
of counsel was procured to enable 
the trustee to perform his duty.— 
C. I. K. V. Hopkinson, C.C.A., 126 P. 
2d 406. 

22. U.S.—Doty V. C. I. R., C.C.A., 

148 F.2d '503—Mallmckrodt v. 

Nunan, C.C.A., 146 F.2d 1, certio-^ 


' ran denied 65 S.Ct. 1017, 324 U.S. 
871, 89 L.Ed. 1426, rehearing de¬ 
nied Mallinckrodt v. C. I. R., 65 S. 
Ct. 1084, 325 U.S. 892, 89 L.Ed. 
2004—Eisenmenger v. C. I. R., C. 
C.A., 145 F.2d 103, 1*56 A.L.R. 741— 
C. I. R. V. Lewis, C.C.A., 141 F.2d 
221—Plimpton v. C. I. R., C.C.A., 
135 F.2d 482—Prick v. Driscoll, C. 
C.A.Pa., 129 F.2d 148—C. I. R. v. 
Saltonstall, C.C.A., 124 P.2d HO— 
C. I. R. V. First Trust & Deposit 
Co., C.C.A., 118 F.2d 449—Ran¬ 

dolph V. C. I. R., eC.A., 76 F.2d 
'472, certiorari denied Randolph v. 
Helvering, 56 S.Ct. 116, 296 U.S. 

599, 80 L.Ed. 425, and Helvering 
V. Randolph, 6-6 S.Ct. 125, 296 U.S. 

600, 80 L.Ed. 425—Hubbell v. Bur¬ 
net, C.C.A., 46 F.2d 446, certiorari 
denied i51 S.Ct. 487, 283 U.S. 840, 75 
LEd. 1450—Judson v. U. S., CtCL, 
15 F.Supp. 62. 

An agreement between parties as 

to the character of certain income 
could not affect obligation of bene¬ 
ficiary to pay income tax.—Malcom 
V. C. I. R., C.C.A., 97 F2d mi. 

23. U.S.—Bedford v. C. I. R., C.C. 

A., 150 F.2d 341—Doty v. C. I. R., 
C.C.A., 148 F.2d i503—Eisenmenger 
V, C. I. R., C.C.A., 145 P.2d 103, 
156 A.L.R. 741—C. I. R. v. Gutman, 
C.C.A., 14'3 F.2d 201—C. I. R. v. 
Lewis, C.C.A., 141 F.2d 221— 

Johnston v. Plelvering, C.C.A., 141 
F.2d 208, certiorari denied Johns¬ 
ton V. C. I. R., 65 S.Ct. 41, two cas¬ 
es, 323 U.S., 716, 89 L.Ed. 575— 
O. I. R. V. Saltonstall, C.C.A., 124 
F.2d 110—DeBrabant v. C. I. R., 
C.C.A., 90 F.2d 433—Letts v. C. 1. 
R., C.C.A., 84 F.2d 760—Sewell v. 
U. S., CtCl., 19 F.Supp. 657—Jud¬ 
son V. U. S., Ct.Cl., 15 F.Supp. 62. 
Agreement of parties, no benefi¬ 
ciary objecting, held determinative. 
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—^White V. Rose, C.C.A.Ga., 73 P.2d 
236. 

Under an earlier statute taxing 
the beneficiary on trust income 
“which pursuant to the instrument 
or order governing the distribution" 
is distributable to such beneficiary, 
an order of a state court requiring 
beneficiaries to repay a certain 
amount because of trustee’s failure 
to retain any amount for deprecia¬ 
tion was held an order governing 
distribution within the meaning of 
the statute.—Freuler v. Plelvering, 
54 S.Ct. 308, 291 U.S. 35, 78 L.Ed 634, 
followed in Whitcomb v. Helvering, 
54 S.Ct. 315, 291 U.S. 6'3, 78 L.Ed. 
645. 

24. U.S.—C. I. R. V. Clark, C.C.A., 
134 P.2d 159. 

Prior to such amendment “income 
accumulated for future distribu¬ 
tion" and “income to be distributed 
currently" were regarded as being in 
mutually exclusive categories and 
accumulated income did not become 
currently distributable in the year 
in which it became payable.—C. I. R. 
V. Clark, supra—Spreckels v. C. I. 
R., C.C.A., 101 F.2d 721—Roobling 

V. C. I. R., C.C.A., 78 F.2d 444. 

25. U.S.—-Bergan v. C. L R., C.C.A., 
SO P.2d 89. 

Year for which paid 

It is immaterial whether taxes 
paid in a particular year represent¬ 
ed the taxes on income distributed 
during that year.—Bergan v. Q. I. 
R., supra. 

26- U.S.—Mallinckrodt v. Nunan, C. 
C.A., 146 P’.2d 1, certiorari denied 
65 S.Ct 1017, 324 U,S. 871, 89 L. 
Ed. 1426, rehearing denied Mal¬ 
linckrodt v. C. I. It, 65 S.Ct 1084, 
325 U.S. 892, 89 L.Bcl 2004. 

27. U.S.— Esly V. U. S., 63 CtCl. 

46i5. 
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statute as a correlative of ^'fiduciary/' and includes 
those who are the usees in the trust.^S 

Carrying charges of triist property. Where the 
carrying- charg-es of trust property are properly 
chargeable to corpus, income used by the trustees 
for that purpose is in contemplation of law distrib¬ 
utable to the beneficiaries and taxable to them as 
such.^^ On the other hand, it has been held that 
the amount expended by the trustees in the main¬ 
tenance of a residence belonging to the trust for 
the use of a beneficiary are not taxable to the bene- 
ficiary.30 

§ 429. —^—. Income Accumulated or Held for 
Future Distribution 

a. In general 

b. For distribution to unborn or unas- 

certained persons 

c. For distribution to persons with con¬ 
tingent interests 

a. In G-eneral 

Under statutes so providing, trust income accumulat¬ 
ed or held for future distribution is taxable, and the 
fiduciary ordinarily is liable therefor. 


Under the Internal Revenue Code, 26 U.S.C.A. § 
161, and similar statutes, trust income accumulated 
or held for future distribution is taxable,and the 
fiduciary ordinarily is liable therefor.32 However, 
accumulated income subject to the beneficiary^s un¬ 
fettered command is not taxable to the fiduciary, 
but is taxable to the beneficiary whether or not 
he chooses to exercise his power.^^ In the absence 
of a statute otherwise providing, the fiduciary is 
liable even in the year in which the income so ac¬ 
cumulated is distributed.^4 

Income held or accumulated for future distribu¬ 
tion to the grantor is discussed supra § 423 b. 

b. For Distribution to Unborn or Unascertained 
Persons 

Under statutes so providing, income accumulated irr 
trust for the benefit of unborn or unascertained persons 
is taxable to the fiduciary. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
161, and similar statutes, income accumulated in 
trust for the benefit of unborn or unascertained per¬ 
sons is taxable to the fiduciary. 25 Trust income is 
''accumulated^^ within the meaning of such statutes 
if, and only if, it is not distributable within the tax¬ 
able year.^^ "Unascertained persons,” within the 


28. U.S.—Title Guarantee Loan & 
Trust Co. V. O. I. R., C.C.A., 63 P.2d 
621, affirmed Helvering* v. Title 
Guarantee Loan & Trust Co., '54 
S.Ct. 221, 290 U.S. 365, '78 L.Bd. 
365. 

Widow electing* to take under tes¬ 
tamentary trust in lieu of statutory 
rights or dower rights is a ‘'bene¬ 
ficiary’' within the ambit of the stat¬ 
ute.—Helvering v. Butterworth, '54 
S.Ct. 221, 290 U.S. 365, 78 L.Ed. 365 
—Prankel v. C. I. R., C.C.A., 144 P. 
2d 1023—Title Guarantee Loan & 
Trust Co. V. C. I. R., C.C.A., 6'3 P.2d 
621, affirmed Helvering v. Title 
Guarantee Loan & Trust Co., 54 S. 
Ct. 221, 290 U.S. 365, '7i8 L.Ed. 365. 

29. U.S.—C. I. R. V. Lewis, C.G.A., 
141 P.2d 221. 

30. U.S.-—C. I. R. V. Plant, C.C.A., 
73 P.2d 8. 

31. U.S.—Kent v. Rolhonsics, C.C.A. 
Pa., 120 P.2d 476, certiorari denied 
62 S.Ct. 113, 314 U.S. 659, i86 L. 
Ed. 528—U. S. V. National City 
Bank of New York, D.C.N.Y., 21 
P.Supp. 791. 

32. U.S.—C. I. R. V. Clark, C.C.A., 

134 P.2d 159—Prick v. DriHColl, C. 
UA-Pa., 129 P.2d 148—Sprockels v. 
C. I. R., C.C.A., 3 01 P.2d 721— 
Roobllng V. C. I. R., C.C.A., 78 P. 
2a 444—Blumonthal v. C. 1. R., C. 
C.A., 76 P.2d 507, reversed on other 
grounds Helvcring v. Blumonthal, 
'66 S.Ct 305, ,296 U.S. '5i52, 80 L. 
Ed. 390—imolUy & Columbia 


Trust Co. V. Lucas, D.C.Ky., 52 P. 
2d 298, reversed on other grounds, 
C.C.A., 66 P.2d 116—Saltonstall v 
Hassett, D.C.Mass., '32 P.Supp. 583 
—U. S. V. National City Bank of 
New York, D.C.N.Y., 21 P.Supp. 
791. 

Income not distributable 

(1) Income not distributable to 
the beneficiaries during the tax year 
is taxable to the fiduciary.—C. I. R. 
V. Dean, C.C.A., 102 F.2d 699. 

(2) A fortiori, income not dis¬ 
tributable to the beneficiaries at any 
time is taxable to the fiduciary.— 
Randolph v. C. I. R., C C.A., 76 P.2d 
472, certiorari denied Randolph v. 
Helvcring, 66 S.Ct 116, 296 U.S. 599, 
SO L.Ed. 42'5, and Holvering v. Ran¬ 
dolph, 5'6 S.Ct 12'5, 296 U.S. 600, 80 
L.Ed. 425. 

33. U.S.—Mallinckrodt v. Nunan, 
146 l^'.2d 1, certiorari denied 05 
S.Ct 1017, 324 U.S. 871, 89 L.Ed. 
1426, rehearing denied Mallinck- 
rodt V. C. I. H., 66 S.Ct. 1084, 325 
U.S. 892, 89 L.Ed. 2004. 

34. U.S.—C. I. R. V. Clark, C.C.A., 
134 P.2d 159—Roebling v. C. I. R., 
C.C.A., 78 P.2<1 444. 

Income distributable currently see 
supra § 428. 

Accumulation and distribution in 
same year 

The general rule applies regard¬ 
less of whether accumulation and 
distribution occur In the same or in 
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different taxable years.—Spreckels 
y. C. I. R., C.q.A., 101 P.2d '721. 

35. U.S.—Smietanka v. First Trust 
& Savings Bank, Ill., 42 S.Ct 223. 
257 U.S. 602, 66 L.Ed. 391—Graham 
V. Miller, C.C.A.Pa., 13*7 P.2d 507 
—Prick V. Driscoll, C.C.A.Pa., 129 
P.2d 148—C. I. R. V. Dean, 0.0.A., 
102 P.2d 699—DeBrabant v. C. I. 
R., C.C.A., 90 P.2d 43'3—C. I. R. v. 
Owens, C C.A., 78 P.2d 768—Fergu¬ 
son V, Forstraann, C.C.A.N.J., 23 P. 
2d 47. 

Mo.—Kennard v. Wiggins, li83 IS.W. 

2d 870, 353 Mo. 6'Sl. 

Technical trust not necessary 

The word “trust,” as here used, 
does not necessarily mean a techni¬ 
cal trust, but has reference to any 
person who appears to be the custo¬ 
dian of funds belonging to unas¬ 
certained persons.—Hart v. C. I. R.r 
C.C.A., 54 P.3d 848. 

Tax status of unascertained bene¬ 
ficiary, whether or not exempt as 
Indian, held immaterial.—C. I. R. v, 
Owens, C.C.A., 78 P.2d 768. 

The Income Tax Act of 1913 had 
no such provision and such provi¬ 
sion could not bo road into the act 
by construction.—Smietanka v. First 
Trust & Savings Bank, Ill., 42 S.Ct. 
223, 23'7 U.S, 602, 66 L.Ed. i891— 
83 C.J. p 299 notes 49, 60. 

35. U.S.—Graham v. Miller, C.C.A. 
Pa., 1'37 F.2d 507—0. I. R. v. Doan, 
aC.A., 102 P.2d 699, 
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meaning of such statutes, have been defined broadly 
as persons not definitely known or determined.^ 
Other authorities have, however, defined the term 
more narrowly so as to include only persons whose 
identification depends on future contingencies and 
exclude persons whose identification depends on a 
correct understanding of the application of the law 
to existing facts.^^ In any case, trust income ac¬ 
cumulated for the benefit of persons whose definite 
identification depends on future contingencies is 
taxable to the fiduciary.^ 9 

c. For Distribution to Persons with Contingent 
Interests 

Under statutes so providing, income accumulated in 
trust for the benefit of persons with contingent interests 
ordinarily is taxable to the fiduciary. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
161, and similar statutes, income accumulated in 
trust for the benefit of persons with contingent in¬ 
terests is taxable to the fiduciary,^^ except in the 
cases discussed supra § 423 b, where it is accumu¬ 
lated for the benefit of the grantor. 

g 430. - Discretion as to Accumulation or 

Distribution 

a. In general 

b. Amounts paid or credited to benefici¬ 

ary 

a. In General 

Under statutes so providing, Income which in the 


discretion of the fiduciary may be either distributed to 
the beneficiary or accumulated is taxable to the fiduciary. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§§ 161, 162, and similar statutes, income which in 
the discretion of the fiduciary may be either dis¬ 
tributed to the beneficiary or accumulated, if not 
distributed, is taxable to the fiduciary.^i Under a 
similar statute, the fiduciary has been held liable 
even though under the terms of the trust a major¬ 
ity of the beneficiaries could have compelled a dis¬ 
tribution where they had not in fact done so.^^ 
The fiduciary is taxable under such statutes only 
when he has power to defer payment beyond the 
year in which the income is earned.^^ In determin¬ 
ing whether or not the fiduciary is vested with such 
discretion as will render him taxable, the terms of 
the trust instrument are largely controlling. 

b. Amounts Paid or Credited to Beneficiary 

Under statutes so providing, trust income which in 
the discretion of the fiduciary may be either distributed 
to the beneficiary or accumulated, and which is properly 
paid or credited during the taxable year to the bene¬ 
ficiary, is taxable to the beneficiary. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
162 (c), and similar statutes, income which in the 
discretion of the fiduciary may be either distributed 
to the beneficiary or accumulated and which is prop¬ 
erly paid or credited during the taxable year to any 
legatee, heir, or beneficiary is allowed as a deduc¬ 
tion in computing the net income of the estate or 
trust, as discussed supra § 246, but the amount so 
allowed as a deduction must be included in comput- 


37. U-S.—C. I. R. V. Owens, C.O.A., 

78 F.2d 768. 

Identity dependent on litigration 

Income accumulated for persons 
whose identification was dependent 
on the outcome of litigration held 
accumulated for benefit of “unascer¬ 
tained persons."—C. I. R. v. Owens, 
C.C.A., 78 F.2d 768—Hart v. C. I. R., 
G.C.A., 54 F.2d 84S—Ferguson v. 

Forstmann, C.C.A.N'.J., 26 F.2d 47. 

38. U.S.—Meeker v. Durey, C.C.A. 

N. Y., 92 F2d 60'7—DeBrabant v. 

O. 1. R, CC.A, 90 F.2d 433. 
Del—Loft, Inc. v. Guth, 19 A.2a 721. 

A sequestrator appointed in a suit 
to determine ownership of shares 
of stock as between known and iden¬ 
tified persons who took .possession 
of the stock and held it subject to 
further order of the court, and who 
had no active duty to perform with 
reference thereto, was not a “trus¬ 
tee" or “fiduciary" so as to justify 
the imposition of income tax on the 
soqueslrator on dividends from the 
stock deposited to the credit of the 
seque.slralor, on the ground that 
such dividends were income accumu- 
lattid in trust for the benefit of un¬ 


ascertained persons, since it would 
be unjust to seizing creditor to tax 
income in sequestrator’s hands with¬ 
out allowing creditor to consolidate 
such income with the rest of its 
earnings for the taxable year.—Loft, 
Inc. v. Guth, supra. 

39. Heirs on future date 

Where trust provided that such 
persons as would be entitled on first 
day of each succeeding year to 
grantor's estate if at was then to 
pass under state intestate laws 
should be entitled to net income 
arising from trust estate during the 
preceding year, income from trust 
was taxable to fiduciary.—Graham v. 
Miller, C.C.A.Pa., 137 F.2d '507. 

40. U.S.—Merchants' Loan & Trust 
Co. V. Smieianka, Ill., 41 S.Ct. 386, 
255 U.S. 609, 66 L.Ed. 751, 15 A.L. 
R. 1305—Frick v. Driscoll, C.C.A. 
Pa., 129 P.2d 148—C. I. R. v. Dean, 
C.C.A., 102 F.2d 699—U. S. v. Na¬ 
tional City Bank of New York, D. 
C.N.Y., 21 F.Supp. 791. 

Technical trust not necessary 
U.S.—Hart v. C. 1. R., C.C.A., 64 F. 
2d 848. 


Income need not be income of “es¬ 
tate,” but, if it is contingent remain¬ 
ders are “estates "—U. S. v. National 
City Bank of New York, D.C.N.Y., 
21 F.Supp. 791. 

41. U.S.—Plimpton V. C. I. R., C.C. 
A., 135 F.2d 482—Frick v. Driscoll, 
aC.A.Pa., 129 F.2d 148—C. I. R. v. 
Guitar Trust Estate, C.C.A.Tex., 
'72 P.2d i544—Slate Sav. Loan & 
Trust Go. V. C. I. R., C.C.A., 63 F. 
2d 4iS2—St. luouis Union Trust Co. 
V. U. S., Ct.CL, '3 F.Supp. 650. 

Discretion as to accumulation or 
distribution to grantor see supra 
§ 423 b, c. 

Notwithstanding beueflclaries 

made returns therefor, the fiduciary 
is liable.—-Jobes v. Crooks, D.C.Mo., 
33 F,2d 3 01<6. 

42. U.S.—Jobes V. Crooks, supra. 

43. U.S.—Sewell y, U, S., CtCl., 19 
F.Supp. 667. 

44. U.S.—State Sav, Loan & Trust 
Co. V. C. 1. R., C.C.A., 63 F.2d 482. 
Fiduciary held without power to 

accumulate incomo.^—Frick v. Dris¬ 
coll, C.aA.Pa., 129 F.2d 148. 
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Where the beneficiary of a trust has irrevocably 
assigned or alienated all his interest in future pay¬ 
ments of income from the trust, or in a portion 
thereof, the income so assigned or alienated is tax¬ 
able as the income of the assignee, and not of the 
assignor.'^ 8 xhe rule does not apply to an agree¬ 
ment not constituting an assignment,^9 or where 
under the terms of the trust^® or under the con¬ 
trolling state law,si the beneficiary is without pow¬ 
er to assign the income from the trust. Where the 
beneficiary assignor does not part with a substan¬ 
tial interest in the trust income, he remains liable 
for the tax thereon thus a beneficiary assigning 


45. U.S.—Hale v. Anglim, C.C.A. 
CaL, 140 F.2d 2'35—Plimpton v. C. 
1. R, C.C.A., 135 F.2d 482—Prick v. 
Driscoll, C.C.A.Pa,, 129 F.2d 148— 
C. I. R. V. Guitar Trust Estate, 
■C.C.A.Tex., 72 P 2d 544—Fidelity & 
Columbia Trust Co v. ,Lucas, D.C. 
Ky.. 52 F 2d 298, reversed on oth¬ 
er grounds, C C.A., 66 F.2d 116— 
Cowles V U. S., ’50 F.Supp. 242, 99 
Ct.Cl. 731—Hale v. Anglim, D.C. 
CaL, 49 F.Supp. 837—St. Louis Un¬ 
ion Trust Co. V. U. S., Ct CL, 3 P. 
Supp, 650. 

D.C. —County Nat, Bank & Trust Co. 
of Santa Barbara v. Helvering, 122 
P.2d 29, 74 App.D.C. 142, 141 A.L. 
R. 1048. 

Gross income of estate may be 
properly distributable and taxable to 
beneficiary.—County Nat. I^ank & 
Trust Co. of Santa Barbara v. Hel- 
yering, supra. 

Income distributed at time of ter¬ 
mination of the trust is not excepted 
fio».n the operation of the statute.— 
Cowles V. U. S., 50 F.Supp. 242, 99 
Ct.Cl. 731. 

Entries in fiduciary’'s records are 

not conclusive in determining 
amount of payments to beneficiaries. 
—C. I. R. V. Guitar Trust Estate, C. 
C.A.Tex., 72 F.2d 644. 

Although not passing into uncon¬ 
trolled possession of the beneficiary, 
income properly credited to the ben¬ 
eficiary's account is regarded as dis¬ 
tributed to him.—Fidelity & Colum¬ 
bia Trust Co. V. Lucas, O.C.A.Ky., 66 
F.2d 116. 

Under an earlier statute taxing in¬ 
come “which is to be distributed pe¬ 
riodically, whether or not at regular 
intervals," it was held that Income 
distributed to beneficiaries in trus¬ 
tee’s discretion was taxable to bene¬ 
ficiaries.—Crocker v, Nichols, D.C. 
Mass., 27 F.2d 598—Blair v. Barton, 
C.C.A., 26 F.2d 765, 

46. D.C.—^County Nat. Bank 

Trust Co. of Santa Barbara v. Hel¬ 
vering, 122 F.2d 29, 74 App.D.C. 
142, 141 A.L.R. 1048. 

47. U.S.—C, I. R. V, Guitar Trust 
Estate, C.C.A.Tex., 72 F.2a 644, 

47 C.J.S.-41 


U.S.—Shanley v. Bowers, C.C.A. 
N.Y., 81 F.2d 13—Shellabargar v. 
C. I. R., C C.A., 38 F.2d 566— 

Young V. Gnichtel, D.C N.J., 28 F 
2d 789—O’Malley-Keyes v. Eaton, 
DC.Conn, 24 P.2d 436—Tree v. U. 
S., 55 F.Supp. 438, 102 Ct.Cl. 12S, 
certiorari denied 6-5 S Ct. 71'3, 324 
U.S. 852, 89 L.Ed. 1412—St. Louis 
Union Trust Co. v. U. S., D.C.Mo., 
50 F.Supp. 317, affirmed, C.C.A., 
143 F2d -842. 

Reason for rule 

“The interest [of the beneficiary] 
was present property alienable like 
any other, in the absence of a val¬ 
id restraint upon alienation. . . 

The assignment of the beneficial in¬ 
terest is not the assignment of a 
chose in action but of the ‘right, ti¬ 
tle, and estate m and to property.' " 
—Blair v. C. I R., -57 S.Ct. 330, 334, 
300 U.S. 5, 81 L.Ed. 465. 

"Wliere the instrument contains no 
power to revoke, the transfer is com- 
plele.--C. I. R. V. Perkins, C.CA., 104 
P.2d 686. 

Assignment and creation of second 
trust by beneficiary 
U.S.—Byrnes v. €. I. R., C.C.A., 110 
F.2d 294. 

Assignment of trustee’s individual 
interest 

Trustee, paying his wife and 
daughter not profits from shares, as¬ 
signed to them by him, of his in¬ 
dividual interest in certain inven¬ 
tions under trust agreement, was 
not chargeable with income tax 
thereon.—Byrnes v. C. I. R., C.C.A., 
89 F.2d 243. 

49. U.S.—Brewster v. U. S., Ct.Cl., 

9 F.Supp. 686. 

A mere release of income which 
may or may not be earned in the fu¬ 
ture, as distinguished from an as¬ 
signment in pnasentl, does not re¬ 
lievo the beneficiary of the tax.— 
Wood V. C. I. R., C.C.A., 74 P.2d 78. 
Agreement to pay for forbearing to 
contest will 

(1) Beneficiary under will has 
been held to be liable for tax on en¬ 
tire income from trust estate, not¬ 
withstanding contract whereby ben- 
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eficiary made annual payments from 
income to her brother in considera¬ 
tion of his forbearance to continue 
contest of will, since contract did 
not constitute assignment of any 
portion of trust income.—Brewster 
V. U. S., Ct.CL, 9 F.Supp. 686. 

(2) Beneficiary agreeing to pay 
sister part of income of trust fund 
in consideration of renouncing right 
to contest will, however, has also 
been held not to be liable for income 
tax thereon.—Shellpbarger v. C. 1. 

R. , C.C.A., 38 F.2d 5C6. 

Trust iustrumeut held not mere as¬ 
signment of income 
U.S.—Corning v, O. I. R., C.C.A., 104 
F.2d 329. 

50. U.S.—King v. U. S., D.C.Mass., 
12 F.Supp. 614, affirmed, C.C.A., 84 
F.2d 1'56. 

51. U.S.—St. Louis Union Trust Co. 
V. U. S., C.C.A.Mo., 14'3 F.2d 842— 
C. I. R. V. Blair, CCA., 60 F.2d 340, 
certiorari denied Blair v. C. I. R., 
53 S.Ct. 386, 288 U.S. 602, 77 L.Ed. 
977. 

Eactors determining applicable law 

Where the citizenship of the bene¬ 
ficiary and the testator, the location 
of the trust property, and the crea¬ 
tion and administration of the trust 
are all in a certain state, the law of 
that state governs.—C. L R. v. Blair, 
C.C.A., 60 P.2d 340, certiorari denied 
Blair v. O. I. R., 5'3 S.Ct 386, .288 U. 

S. 602, '77 L.Ed. 977. 

52. U.S.—I-Iarrison v. Schaffner, Ill., 
61 S.Ct 759, 312 U.S. 579, 85 L.Ed, 
1055. 

Direction as to disposition; relin¬ 
quishment 

(1) Where petitioner, entitled to 
portion of income of trust, an¬ 
nounced her refusal to join in suit 
brought by other beneficiaries 
against trustee or to take any share 
of proceeds that might be recovered 
therein, and part of amount so re¬ 
covered was declared as a dividend 
payable to 'petitioner and other ben¬ 
eficiaries, and petitioner executed an 
instrument directing entire dividend 
to be paid to the other beneficiaries, 
that portion of the dividend paid was 


ing the net income of the legatee, heir, or bene¬ 
ficiary,^^ The beneficiary is taxable under such 
statute only where the estate or trust is allowed a 
deduction because income has been distributed as 
income to the beneficiary.^^ In determining the 
propriety of payments or credits to the beneficiaries, 
the terms of the trust instrument are controlling.^^ 

§ 431. Assigned Income 

The beneficiary of a trust validly and irrevocably as¬ 
signing all his interest in future income from the trust, 
or in a portion thereof, is not taxable on the income so 
assigned; but a beneficiary assignor not parting with a 
substantial interest in the trust income remains liable 
for the tax thereon. 

48. 
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a specified amount in dollars from the income for 
a specified period following the assignment does 
not escape the tax thereon, where, after an 
assignment, both parties directed the trustees to 
pay the income to a bank for deposit to the joint 
account of the parties, the entire income is taxable 
to the beneficiary assignor.^^ 

Moneys to become due under an agreement for 
personal services, and assigned to a trustee for the 
benefit of another, have been held to be taxable to 
the assignor, as the person rendering the services, 
and not to the beneficiary.^^ 

Assignors and assignees as persons liable gener¬ 
ally are considered supra § 384. The rules relat¬ 
ing to minimization, avoidance, or evasion of lia¬ 
bility for income taxes are discussed supra §§ 78- 
84. 

Discharge of obligation. A beneficiary of a trust 
who assigns the income therefrom to his wife,^^ 
or minor children^'^ in discharge of an obligation 
imposed on him by law or by his own agreement 
has been held to be liable for the tax thereon. 

§ 432. Employees’ Trusts 

The term ''profit-sharing,’' as used In a statutory 
provision for exemption from income taxes of a trust 
estaWished, as part of a stock bonus, pension, or profit- 
sharing plan, for the benefit of employees, has been 
given its usual signification. 

As used in the Internal Revenue Code, 26 U.S. 
C.A. § 165, and similar statutes, providing for the 


exemption from income taxes of a trust established 
by an employer, as part of a stock bonus, pension, 
or profit-sharing plan, for the benefit of his em¬ 
ployees, the term ''profit-sharing” signifies the par¬ 
ticipation of employees in a given share of the 
profits by reason of their labor, and not by reason 
of their capital investment in the enterprise the 
general understanding is that the worker is not 
accountable or liable for losses or deficits in the 
business,and there is generally present the ele¬ 
ment of contribution by the employer.®^ 

Where a corporation purchased annuity policies 
for the benefit of two officer-stockholders, a trust 
established for the collection and distribution of 
the annuities has been held not to come within such 
provision and other transactions have been held 
not to constitute employees' trusts within the stat- 

ute.^2 

§ 433. Estates of Decedents 

Decedents’ estates, including estates in the process 
of administration or settlement, are subject to the pay¬ 
ment of income taxes, computed in the same manner 
and on the same basis as in the case of individuals; 
the estate is regarded as a new and different taxpayer, 
and a personal representative as a new owner of the 
decedent's property for income tax purposes. 

The death of a person before the appointed time 
for making his return of income for taxation docs 
not discharge his estate of liability for the tax;®^ 
the return should be made, and the tax paid, by his 
executor or administrator.<54 Under the Internal 


income taxable to petitioner on 
ground that it was constructively re¬ 
ceived by her and was controlled by 
her express direction which consti¬ 
tuted an anticipatory assignment of 
income,—^Whitehead v. C. 1. R., C.C. 
A., 14.8 F.2d 718. 

(2) A beneficiary, who received 
less than the portion of trust in¬ 
come to which she was entitled, and, 
as trust permitted, consented that 
balance be donated by trustees to 
charitable organizations, and who 
claimed that her taxable gross in¬ 
come was amount received and not 
the entire portion of the income, had 
burden of showing that there was a 
waiver, refusal, or relmanishmenl of 
right to difference between what she 
received and what constituted that 
portion of the income of the trust 
for the taxable year; and even if 
such legral relinquishment were 
shown, it seems that beneficiary was 
taxable on that portion of the total 
and not on the amount actually re¬ 
ceived.—Prank v. C. I. R., C.C.A., 14t5 
P.2d 413. 

53- TJ.S.—Harrison v. Schaffner, Ill., 

61 S.Ct. 759, gl2 U.S. i579, '8’5 U.Bd. 

1055. 


Part of assignor’s gross income 

The assignment by donor of a 
year’s income from trust was in¬ 
cludable in his "gross income" for 
income tax purposes, where donor 
had life interest, as beneficiary, in 
income of trust, assignment was to 
corpus which earned for donor, and 
corpus was to be administered at 
donor’s death under trusts for bene¬ 
fit of widow and children.—Huber v. 
Helvering, ir? F.2d 782, 7'3 App.D.C. 
196. 

54. U.S.—Power v. C. 1. R., O.C.A., 
61 F.2d 62*5, certiorari denied 53 
S.Ct. 404, 288 U.S. 612, 77 L.Ed. 
985. 

55. U.S.—Emery v. C. I. R., C.O.A., 
78 F.2d 437. 

56. U.‘S.~Uonnelley v. C. I. R., C.C. 
A., 101 P.2d 879, certiorari denied 
59 S.Ct. 1043, 30'7 U.S, 645, 83 L. 
Ed. 1526. 

Income in discharge of legal obliga¬ 
tion of settlor see supra § 424. 

57. U.S.—^Donnelley v. C. I. R., su¬ 
pra. 

58. U.S.—-Durkee v. Welch, H.C.Cal., 
49 P.2d '339. 

59. U.S.—Durkee v. Welch, supra. 
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60. U S.—Durkee v. Welch, supra. 

61. U.S.—Plubbell V. O. 1. R., C.C.A., 
150 F.2d 516. 

62. Stock aUotment plan 

Where corporation sold stock to 
director under a stock allotment 
plan which provided for application 
of dividends from the stock and cred¬ 
its from an employees' stock benefit 
fund to 'payment of purchase price, 
but plan was rescinded in subse¬ 
quent year after director’s death, 
amount applied to purchase price in 
that year was not taxable as income 
of director under theory that stock 
plan was an employees’ trust.—Penn 
v. Robertson, O.C.A.]Sr.C., Ili5 F.2d 
167. 

63. U.S,—Mandell v. Pierce, C.C. 
Mass., 16 P.Cas.No.9,008, 3 Cliff. 
134, 7 Int.Rev.Rec. 19'3. 

Death before passage of tax act 
Income of one who died before the 
income tax act was passed, but dur¬ 
ing the year properly covered by 
the act, was subject to the tax.— 
Brady v. Anderson, N.T., 240 F. 665, 
163 C.C.A. 463, certiorari denied 37 
S.Ct. '652, 244 U.S. 664, 61 U.Ed, 1378 
—3'3 C.J. p 298 note 99. 

64. U.S.—Mandell v. Pierce, C,C. 
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Revenue Code, 26 U.S.C.A. § 161, and similar stat¬ 
utes, the estates of decedents,^^ including estates 
in the process of administration or settlement,^® are 
subject to the payment of income taxes on net in¬ 
come, computed in the same manner and on the 
same basis as in the case of individuals; the legis¬ 


lative theory has consistently been to treat the es¬ 
tate as a new and different taxpayer whose life 
began when the decedent's expired, and a per¬ 
sonal representative is treated by the revenue acts 
as a new owner of the decedent's property for in¬ 
come tax purposes.®® Income received by a de- 


Mass., 16 F.Cas.No.9,008, 3 Cliff. 

134, 7 Int.Rev.Rec. 19'3. 

65. XJ.S.—C. I. R. V. Alldis’ Estate, 
C.C.A., 140 P.2d 8S’5—Mulqueen v. 
C. 1. R., C.C.A., 65 F.2d 365, cer¬ 
tiorari denied 54 ‘S.Ct. 62, 290 U. 
S. 644, 78 L.Ed. '559—Reynolds v. 
Cooper, C.C.A.Wyo., 64 F.2d 644, 
affirmed 54 S.Ct. 356, 291 U.S. 192, 
78 L.Bd. 725—Slocum v. Bowers, 
D C.N.Y., 1.5 F.2d 400, affirmed, C. 

C. A., Bowers v. Slocum, 20 F.2d 
350 —First Trust & Deposit Co. v. 
U. S.. D.C.N.Y., 58 F.Supp. 162. 

Estate as fund for living 
U S.—Bankers’ Trust Co. v. Bowers, 

D. C.N.Y., 23 F.2d 941. 

Income or capital gain as part of 
corpus 

(1) Income payable to deceased’s 
estate in accordance with will and 
agreement of heirs did not, as re¬ 
spected liability for income tax, be¬ 
come part of corpus of estate.— 
Waud V. U. S., Ct.Cl., 48 F.2d 444. 

(2) Fact that capital net gain is 
taxable under revenue laws does not 
prevent it from becoming part of 
the corpus of estate immediately on 
its realization.—Burchenal v. C. I. R., 
C.C.A., 150 F.2d 482. 

Income received by executors on 
specific legacies held taxable under 
statute raising rates of normal and 
additional tax, as against contention 
that rates applied only to individ¬ 
uals, and not to executors.—Woolley 
V. Malley, C.C.A.Mass., 30 F.2d 73, 
certiorari denied 49 S.Ct. 418, 279 XJ. 
S. 860, 73 D.Ed. 1000. 

Community property 

(1) The test of ownership of in¬ 
come from community properly in 
hands of executor of husband’s es¬ 
tate was applicable in determining 
whether income was taxable in its 
entirely to estate or whether one 
half of such income was taxable to 
surviving spouse, and state law was 
applicable in determining who was 
owner of Income.—C. I. II. v. Larson, 
C.C.A., 131 F.2d 85. 

(2) Community property in Cali¬ 
fornia is a part of the estate of de¬ 
ceased husband which, under federal 
revenue laws, is an entity having du¬ 
ties and obligations during adminis¬ 
tration of estate which are distinct 
from those of owner of property 
which is subject to administration; 
income to deceased husband’s execu¬ 
tor, derived from community prop¬ 
erty acquired by husband and wife in 
California prior to 1927, was subject 


to taxation as part of income of es¬ 
tate.—Rosenberg v. C. I. R., C.C.A., 
115 F.2d 910. 

Estate held uot liable for tax 

(1) Where husband received fire 
policy proceeds during taxable peri¬ 
od which was terminated by his 
death, amount of proceeds which ex¬ 
ceeded the adjusted cost basis of 
destroyed property constituted, on his 
death, a portion of his estate and 
could not be taxed as income derived 
by the estate—Herder v. Helvering, 
106 F.2d 153, 70 App.D.C. 287. certio¬ 
rari denied 60 S.Ct. 262, 308 U.S. 617. 
84 L.Ed. 515, rehearing denied 60 S. 
Ct. 377. 308 U.S. 639, 84 L.Ed. 530. 

(2) Where, under state law, title 
to farm devised to testatrix’ chil¬ 
dren with a power of sale conferred 
on executors passed to children on 
testatrix’ death, and executors had a 
mere power of sale, on exercise of 
which title passed from children to 
purchaser, and children took an equi¬ 
valent estate in proceeds, profit real¬ 
ized on sale belonged to children 
and was taxable to them to the ex¬ 
clusion of the estate.—Weber v. C. I. 
R., C.C.A., Ill P.2d 766. 

Estoppel to deny income was that of 
estate 

Where son-in-law of taxpayer, as 
special administrator, had made in¬ 
come lax returns for estate for a 
number of years after estate had 
been closed, and taxpayer, who was 
principal beneficiary of estate, did 
not during such years report estate’s 
income as her own, taxpayer was 
equitably estopped, after collection 
of tax from her was barred by limi¬ 
tation, to assert that income was her 
individual income and not that of 
estate, and could not avoid effect of 
estoppel on ground that commission¬ 
er of Internal revenue was required 
to take judicial notice of state stat¬ 
ute concerning distribution and of 
order of probate court distributing 
assets of estate to her.-—Robinson v. 
c T. R., 100 F.2d 847, certiorari de¬ 
nied Go's.CL. 81, 308 U.S. 567. 84 L. 
Ed. 476. 

60. U.S.—Frederich v. C. I. R., C.O. 
A.Fla., 146 F.2d 796, 157 A.L.R. 841 
—W(‘lgel V. C. 1. R., C.C.A.. 96 F.2d 
387, 117 A.X-..R. 366—First Trust & 
Deposit Co. V. U. S., D.C.N.T., 68 
F.Supp. 162. 

33 C.X p 299 note 43. 

Estate and not residuary legatee 
held liable for tax.—Whitaker v. U. 
S., D.aWyo., 44 F.Supp. 484. 
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Estate held ia process of administra¬ 
tion 

U.S.-—U. S. V. Blosser, C.C.A.Mo., 104 
F.2d 119. 

67. U.S.—Herbert’s Estate v. C. I. 
R., CCA., 139 F.2d 756, certiorari 
denied 64 S.Ct 1263, 322 U.S. 752, 
88 L.Bd. 1582—Rosenberg v. C. I. 
R., C.C.A., 115 F.2d 910—People's- 
Pittsburgh Trust Co. v. U. S., Ct. 
Cl., 10 F.Supp. 139. 

08. U S.—Herbert’s Estate v. C. I. 
R., C.C.A., 139 F.2d 756, certiorari 
denied 64 S.Ct 1263. 322 U.S. 752, 
88 L.Ed. 1582. 

Dividends 

(1) Dividends on stock specifical¬ 
ly bequeathed, received by executors 
pending settlement of estate, were 
taxable to executor as income re¬ 
ceived by the estate.—^Woolley v. 
Malley, C.C.A., 30 P.2d 73, certiorari 
denied 49 S.Ct 418, 279 U.S. 860, 73 
L.Ed. 1000. 

(2) Dividends declared on dece¬ 
dent's stock credited on books of cor¬ 
poration to his administrator, who 
actually appropriated one half of 
amount credited, were taxable to ad¬ 
ministrator as income received by 
estate during years dividends were 
credited.—Kuldell v. C. 1. R., C.C.A. 
Tex., 69 P.2d 739. 

Income from community property 

Where the "ownership” of income 
from community property during ad¬ 
ministration and liquidation thereof 
is in executor or administrator, he 
should report such income in the in¬ 
come lax return of the estate; and 
hence a surviving widow was not re¬ 
quired to include in her income tax 
return one half of the profit realized 
on sale of stock by deceased hus¬ 
band’s executor.—C. I. R. v. Larson, 
C.C.A., 131 I'.2d 85. 

Capacities as iudividual aud executor 

(1) Where testatrix devised real 
estate to taxpayer and personal prop¬ 
erty in estate was abundantly suffi¬ 
cient to pay all debts, charges, and 
legacies, the taxpayer as owner could 
collect rent personally, and even 
though he saw fit to collect it as 
executor he was, under the circum¬ 
stances, the only person who had a 
valid claim to the rent, and it was 
taxable as his individual income.— 
Abbot V. Welch, D.C.Mass., 31 F.Supp. 
369. 

(2) Where taxpayer filed individ¬ 
ual return in which she included as 
her income all amounts physically 
received by her personally from es- 
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cedent’s estate in process of administration is tax¬ 
able as an entity, regardless of its ultimate destina¬ 
tion.®® 

§ 434. Receivers, Trustees in Bankruptcy, or 
Assignees 

Income from property operated by, or in the hands 
of, receivers, trustees, and assignees for the benefit of 
creditors has been variously held or held not subject 
to income tax, depending on the language of the statutes 
and the varying circumstances. 

The income from property operated by receivers 
may be subjected to income tax,*^® and such a tax 
has been imposed by the successive statutes thus 
a receiver has been held chargeable with the tax 

as a fiduciary. 

On the other hand, income earned from property 
in litigation and impounded by the receiver pend¬ 
ing the outcome of a suit to determine beneficial 
ownership has been held not taxable to a receiver 
in possession of only pait of the operated proper¬ 
ties and rents and profits of mortgaged property, 
received by a receiver appointed by the court in an 


action to foreclose the mortgage, have been held not 
taxable income as far as the receiver is con¬ 
cerned.'^^ 

Trustees in bankruptcy. The income derived from 
the operation of the business of a bankrupt corpo¬ 
ration by the trustee in bankruptcy is subject to 
income tax only where the statutes authorize the 
assessment of the tax against the trustee.'^^ Un¬ 
der provisions limiting the liability of the trustee 
of a bankrupt corporation to income earned by such 
trustee while operating the property or business of 
the bankrupt, interest on money paid for a bank¬ 
rupt corporation’s business and operative properties 
sold by the trustee in bankruptcy is not taxable in¬ 
come of the trustee,nor are funds received, as a 
result of a compromise of a claim, by a trustee who 
is not carrying on the corporation’s business.'^'^ On 
the other hand, the activities of the trustee in the 
leasing of oil properties, the inspection of their 
operation, and the collection of the various kinds of 
income therefrom constitute doing business of a 
corporate nature and the fact that the trustee’s 
ultimate objective is the liquidation of the entire 


tate in process of administration and 
all of amounts the estate actual^ 
expended in her personal behalf dur 
ing tax year, and as executrix filed 
return in which she reported as in¬ 
come of estate balance of income 
from property not physically and per¬ 
sonally received by her or actually 
expended in her behalf, assessment 
of deficiency on theory that taxpayer 
was ultimate owner of income re¬ 
ceived from estate and that all of in¬ 
come should be taxed to her was im¬ 
proper—Masterson v. C. I. H., C.C.A., 
141 F.2d 391. 

69. U.S.—Barbour v. C. I. B., CCA. 
Tex., 89 F.2d 174—Wooley v. Mal- 
ley, BC.Mass., 18 P.2d 668, affirmed 
in part and reversed on other 
grounds in part Woolley v. Malley, 
C.C.A., 30 F.2d 73, certiorari denied 
49 S.Ct. 418, 279 U.S. 860, 73 L. 
Ed. 1000. 

Income from trust fund, received 
by executors before fund was turned 
over to trustee, and while estate was 
in process of administration, held 
taxable to executors and not to in¬ 
dividual beneficiaries of trust, al¬ 
though will directed income of trust 
to bo distributed to beneficiaries 
from date of testator’s death.—Wool- 
ley V. Malley, C.C.A.Mass., 30 F.2d 73, 
certiorari denied 49 S.Ct. 418, 279 U. 
S. 860, 73 L.Ed. 1000. 

Surviving* member of community 
Income received by independent ex¬ 
ecutor while administering property 
as executor of husband and statutory 
trustcae is not received by, or taxable 
to, surviving member of community. 


—Barbour v. C. I. R., C.C.A.Tex, 89 
'^.2d 474. 

70. U.S —U. S. V. Chicago & E I. Ry 

Co., D.C.IIL, 298 F. 779. 

Under the income Tax Act of 191C 
It was held that no income tax could 
be assessed cn income collected by a 
receiver of an insolvent corporation; 
It was thought that the omission ol 
any reference m the act to receivers 
of corporations was intentional, part¬ 
ly for the reason that the Income 
Tax Act of 1916 expressly provided 
for the inclusion of property held by 
such receiver.—Scott v. Western Pac. 
R. Co., Cal., 246 F. 546, 158 C.C.A. 515. 

71. Xiiguidating receiver 

Income derived by a corporation’s 
liquidating receiver from securities 
purchased by him with money which 
came into his hands was subject to 
federal income tax under Revenue 
Act 1924, § 239 (a), 43 U.S. St. at 
Li. p 287, making receivers operating 
the property or business of corpora¬ 
tions liable to make income tax re¬ 
turns and to pay taxes due on basis 
of returns.—Stale ex rel. Gibson v. 
American Bonding & Casualty Co., 
281 NW. 172, 226 Iowa 638. 

Revenue Act of 1916, as amended, 
39 JJ.S.St. at L. p 766.—U. S. v. Chi¬ 
cago & E. I. Ry. Co., D.C.Ill., 298 F. 
779. 

72. U.S.—C. I. R. V. Owens, C.C.A., 

78 F.2d 768—Hart v. C. I. R., C.C. 

A., 64 F.2d 848. 

Pact that one acting as custodian 
of bonds for unascertained person, 
contingent on determination of ap- 

644 


real, was receiver of corporation did 
ot exempt him from filing tax re¬ 
urn as fiduciary.—Hart v. C. I. R., C. 
C.A., 54 F.2d 848. 
jity chamberlain 

Taxability of earnings of condem- 
lation award transferred by court to 
city chamberlain in trust for re¬ 
mainderman was unaffected by stat¬ 
ute governing income returns by re¬ 
ceivers.—Buckley v. C. I. R., C.C.A., 
(56 F,2d 394, certiorari denied 54 S.Ct. 
208, 290 U.S. 698, 78 L.Ed. 600. 

73. U.S.—North American Oil Con¬ 
solidated V. Burnet, 52 S.Ct. 613, 286 
U.S. 417, 76 L.Ed. 1197. 

74. U.S.—Lathers v. Hamlin, 170 N. 
Y.S. 98, 102 Misc. 563. 

75. U.S.—Reinecke v. Gardner, 48 S. 
Ct. 472, 277 U.S. 239, 72 L.Ed. 866. 
Revenue Act of 1917, § 4, 40 U.S. 

St. at L. p 302, subjected income re¬ 
ceived by trustee in bankruptcy to 
income tax.—Reinecke v, Gardner, 
supra. 

76. U.S.—In re Owl Drug Co., D.C.. 
Nev., 21 F.Supp. 907. 

77. U.S.—Ill re Heller, Hirsh & Co., 
N.T., 258 F. 208, 169 C.C.A. 276. 

78. U.S.—U. S. V. Metcalf, C.C.A. 
Cal., 131 F.2d 677, certiorari denied 
Metcalf V. U. S., 63 S.Ct. 761, 318: 
U.S. 769, 87 L,Ed. 1140. 

Absence of general court order for 
operating business 
Where trustee in bankruptcy with 
court's approval leased parcels of 
bankrupt estate to oil company, dis¬ 
posed of royalties received therefrom, 
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bankrupt estate does not relieve him of liability for 
a tax on the income derived from the operation of 
the bankrupt's property.*^^ 

An assignee of corporate property for the bene¬ 


fit of creditors, engaged in the orderly liquidation 
of the corporation, has been required to pay cor¬ 
porate income taxes after the corporation has di¬ 
vested itself of its property.SO 


VI. EXCESS PROFITS AND WAR PROFITS TAXES 


A. TN GENERAL 


§ 435. In General 

a. General principles 

b. Income taxable in general 

a. General Principles 

The excess profits tax is a species of income tax, and 
is in addition to existing taxes. 

The excess profits tax is a species of income 
tax,^^ and is in addition to existing taxes.^^ Such 
taxes are personal obligations of the taxpayer, di¬ 
rected against the taxpayer, and not against his 
property.^^ 

The purpose of the statutes imposing a war prof¬ 
its and excess profits tax has been, in general, to 
levy an additional tax on the abnormal profits aris¬ 
ing directly or indirectly from war, that is, those 
profits which cause an abnormally large rate of re¬ 
turn on the capital employed and the purpose of 


profit-limitation provisions of a bill providing for 
the composition of the'navy has been to prevent ex¬ 
cessive profits from naval construction.^^ 

Construction, In accordance with the rules gov¬ 
erning the construction of income tax statutes gen¬ 
erally, discussed supra § 94, excess profits tax stat¬ 
utes should be construed in favor of the taxpay- 
er,^^ and so as to avoid anomalous results, if pos¬ 
sible,while carrying out the legislative intent.^^ 

b. Income Taxable in General 

In general, the rules as to what constitutes taxable 
Income for income tax purposes apply m determining 
what constitutes taxable income for excess profits tax 
purposes. 

Except in so far as the rule may be affected by 
special provisions of the excess profits tax stat¬ 
utes,the rules as to what constitutes taxable in¬ 
come for income tax purposes, considered supra §§ 


and made other conveyances and con¬ 
tracts under other court orders, the 
fact that court made no general or¬ 
der directing operation of all of bank¬ 
rupt's properties as a single business 
did not relieve trustee from liability 
for tax on income derived from his 
administration of estate.—U. S. v. 
Metcalf, supra. 

79. U.S.—U. S. V, Metcalf, supra. 

80. U.S.—Louisville Property Co. v. 
C. I. H., C.C.A., 140 F.2d 547, cer¬ 
tiorari denied 04 S.Ct. 12C8, 322 U. 
S. 755, 88 L.IQd. 1584, rehearing 
denied 65 S.Ct. 30, 323 U.S. 810, 
89 L.Ed. 646—National Bank of 
Middlesboro v. U. S.. 140 F.2d 547, 
certiorari denied 64 S.Ct. 1268, 322 
US. 754, 88 L.Ed. 1584, rehearing 
denied 65 S.Ct. 30, 323 U.S. 810, 89 
L.Ed. 646. 

Assignees generally see supra § 384. 

81. Miss.—Tri-State Transit Co. of 
Louisiana v. Stone, 16 So.2d 782, 
196 Miss. 23, 151 A.L.R. 976. 

82. U.S.—Chapman v. U. S., 64 Ct. 
Cl. 247. 

sa U.S.—Owensboro Ditcher & 
, Grader Co. v. Lucas, D.C.Ky., 18 F. 
2d 798, appeal dismissed, C.C.A., 
Lucas V. Owensboro X>itcher & 
Grader Co., 22 F.2d 1015. 

84. U.S.—La Belle Iron Works v. U, 
S.. CtCL, 41 &,Ct. 528, 256 U.S. 377, 
65 L.Ed. 998—Southern Pac. Co. v. 


Edwards, D.C.N.T., 57 P.2d 891— 
Loft, Inc, v. Bowers, C.C.A.N.Y., 
29 P.2cl 654, certiorari denied 49 
S.Ct. 351, 279 U.S. 855, 73 L.Ed. 
997. 

The theory of the excess profits 
tax IS to recapture a part of the un¬ 
usual profits attributable to the ac¬ 
tivities of the war.—Golden Cycle 
Corporation v. C. I. R., C.C.A., 61 P. 
2d 927. 

85. U.S.—C. I. R. V. Aluminum Co. 
of America, C.C.A., 142 F.2d G63, 
certiorari denied Aluminum Co. of 
America v. C. I. R., 65 S.Ct 64, 323 
U.S. 728, 89 L.Ed. 585. 

86. U.S.—Corona Coal Co. v. U. S., 
D.C.Ala., 21 F.2d 489, afilrmed, C.C. 
A., U. S. V. Corona Coal Co., 23 
F.2d C73. 

87. U.S.—C. I. R. v. Aluminum Co. 
of America, C.C.A., 142 F.2d 663, 
certiorari denied Aluminum Co. of 
America v. C. 1. R., 65 S.Ct. 64, 323 
U.S. 728, 89 L.Ed. 586, 

sa U.S.—Corona Coal Co. v. U. S„ 
D.C.Ala., 21 F.2d 489, affirmed, C. 
C.A., U. S. V. Corona Coal Co., 23 
F,2d 673. 

Administrative Interpretation.; ^‘sub¬ 
contract” 

Where congressional approval of 
administrative Interpretation of term 
“subcontract* used in profit-limita¬ 
tion provisions of Vinson Act and 
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other acts was shown by subsequent 
statutory enactments, but such pro¬ 
visions of Vinson Act were sus¬ 
pended because of interposition of 
new excess profits tax, it was unnec¬ 
essary that subsequent congressional 
definition of “subcontract" expressly 
reaffirm that such definition had been 
legislative meaning of the term in 
the past.—C. 1. R. v. Aluminum Co. 
of America, C.C.A., 142 F.2d 663, cer¬ 
tiorari denied Aluminum Co. of 
America v. C. I. R., 65 S.Ct, 64, 323 
U.S. 728, 89 L.Ed. 585. 

“Complete naval vessel” 

Under Vinson Naval Parity Act 
requiring contractor, under contract 
for construction of any complete 
naval vessel, to pay the United 
States all profits in excess of ten per 
cent of contract price, a “complete 
naval vessel" includes shells and 
torpedo heads made for the vessel 
when the vessel was originally 
launched and which are to be car¬ 
ried as part of its equipment.— 
Pressed Steel Tank Co. v. C. I. R., C. 
C.A., 133 P.2d 776. 

89. U.S.—Superheater Co, v. C. I. R., 
C.C.A., 125 P.2d 614. 

Income from “trade or bujtlness” 
having no Invested capital 
(1) Under a provision to the ef¬ 
fect that “in the case of a trad© or 
business having no invested capital,’* 
or only nominal capital, a flat rate 
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98-205, apply in determining what constitutes tax¬ 
able income for excess profits tax purposes.^<^ 

§ 436. Gains or Profits from Sales or Ex¬ 
changes 

The rules as to whether gains and profits from sales 
and exchanges constitute taxable income for income tax 
purposes apply in determining whether they are taxable 
income for excess profits tax purposes. 


Since, in general, the same rules are followed in 
determining income subject to the excess profits 
tax as in determining income subject to the income 
tax, as discussed supra § 435 b, the rules as to 
whether gains and profits from sales and exchanges 
constitute taxable income for income tax purposes, 
discussed supra §§ 165-205, apply in determining 
whether such gains and profits are taxable income 
for excess profits tax purposes.A sale by an 


excess profits tax shall be levied 
and under a treasury regulation con¬ 
struing this provision and defining 
'‘trade or business" and providing 
that gains or profits from transac¬ 
tions which are so infrequent as not 
to constitute an occupation shall not 
be subject to the excess profits tax, 
commissions received by an attorney 
as executor of a decedent's estate 
were held not subject to excess prof¬ 
its tax—Liederer v. Cadwalader, C. 
C.A.Pa., 274 P. 753, 18 A L.P. 411. 

(2) Similarly, where plaintiff was 
president and general manager of a 
corporation without capital, which 
was general agent for life insurance 
company, for which he received a 
salary, acting as such officer was 
his vocation, and commissions re¬ 
ceived by him during the year from 
renewals of policies secured by him 
during previous years, when he was 
personally general agent, were not 
“income of his trade or business" 
during that year, subject to excess 
profits tax.—Woods v. Lewellyn, D.C. 
Pa., 289 P. 498. 

(3) Under another provision of 
the treasury regulation referred to 
in subdivision (1) of this note, to 
the effect that “income from property 
arising merely from ownership" shall 
be exempt from the excess profits tax, 
singer's 1917 royalties from sales of 
phonograph records theretofore made 
were held not exempt from taxation 
as “income from property arising 
merely from its ownership.”—Zim- 
balist V. Anderson, C.C.A.N.Y., 38 F. 
2d 57. 

(4) What constitutes business 
“without capital or having only 
nominal capital” see infra § 439. 

Various businesses of partnership or 
corporation 

Under a section of a statute pro¬ 
viding, relative to the excess profits 
tax, that all trades and businesses in 
which a partnership or corporation is 
engaged shall be treated as a single 
trade or business, etc., income of a 
partnership dealing in lumber derived 
from an isolated sale of timber land 
must be attributed to the business 
of dealing in lumber.—Cartier v. 
Doyb', D.C.Mich., 269 P. 647, reversed 
on other grounds, C.C.A., 277 P. 160. 

Income from government war con¬ 
tracts 

A provision levying a high rate of 


tax on income derived from, or at¬ 
tributable to, a government war con¬ 
tract has been held to apply to pay¬ 
ments to one holding a war contract 
under an agreement for the cancella¬ 
tion of such contract.—A. B. Kirsch- 
baum Co. v. U. S., C.C.A.Pa., 52 P.2d 
602~R. Hoe & Co. v. C. I. R., C.C.A., 
30 P.2d 630. 

90. U.S.—Templeton’s Jewelers v. 

U. S., C.C.A.Tenn.^ 126 P.2d 251— 

Packard Motor Car Co. v. U. S., Ct. 

CL, 39 F.2d 991, certiorari denied 

51 S.Ct 27, 282 US. 848, 75 L Ed. 

752—Vang v. Lewellyn, C.C.A.Pa., 

35 P.2d 283—Bywater v. U. S., 64 

CtCl. 267. 

Income held taxable 

(1) Bonds of oil company, re¬ 
ceived by owner of one-half interest 
in mineral lease for such interest, 
was held subject to profit taxes.— 
Atkins V. Bender, D.C.La, 26 F.2d 
690, affirmed, C.C.A., 36 P.2d 1018. 

(2) The amount earned, received, 
and credited by plaintiff bank, as 
liquidating agent for another bank, 
as compensation for services and 
interest, constituted gross income to 
plaintiff for excess profits taxes.—• 
Ensley Bank & Trust Co. v. U. S., 
DC Ala., 61 F.Supp. 317. 

Income held not taxable 

(1) Capital Items are not subject 
to the tax.—Ensley Bank & Trust 
Co. V. U. a, D.C.Ala., 61 F.Supp. 317. 

(2) Where store company leased 
property of corporate taxpayer and 
at time when it owned all preferred 
slock of corporate taxpayer it also 
entered into an agreement guarantee¬ 
ing payment of seven per cent on 
preferred stock of corporate taxpayer, 
payment by store company pursuant 
to its guaranty was not “rent” and 
did not constitute “income" of cor¬ 
porate taxpayer subject to income 
or excess profits taxes.—Denholm & 
McKay Realty Co. v. C. I. R., C.C.A., 
139 P.2d 645. 

(3) Corporate resolution declaring 
dividends from net profits made dur¬ 
ing 1916 was held, where there were 
no net profits for such year, to have 
effect of distributing surplus accu¬ 
mulated before March 1, 1913, both 
for payment of property and cash 
dividends, and hence such dividends 
were not subject to excess profits tax. 
—Candler v. Rose, C.C.A.Ga., 80 P.2d 
407, followed in Citizens & Southern 
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Nat. Bank v. Rose, 80 P.2d 410— 
Rose V. Dobbs, C.C.A Ga., 36 P.2d 464. 

(4) Deposits with mutual insur¬ 
ance company, used only to pay loss¬ 
es and expenses, balance being re¬ 
turned to members, were not income 
subject to tax, and use of word “pre¬ 
mium" in by-laws of mutual insur¬ 
ance company was not conclusive on 
whether amounts paid constituted 
income subject to tax; similarly, in¬ 
terest on invested deposits of mutual 
insurance company, where excess, 
after meeting members' obligations, 
was returned to members, was not 
subject to tax, but could be deduc¬ 
ted from gross income.—Jewelers' 
Safety Fund Soc. v. Edwards, C.C. 
A.N.Y., 24 F.2d 385. 

01 . U.S.—London-Butte Gold Mines 
Co. V. C. I. R., CC.A., 116 P.2d 478 
—Cortez Oil Co. v. U. S., C4 Ct.Cl. 
390, certiorari denied 48 S.Ct. 561, 
277 U.S. 600, 72 L.Ed. 1008. 
Consolidated return 
Provisions for consolidated return 
by affiliated companies do not affect 
statutory definition of gains and 
losses.—Aluminum Goods Mfg. Co. v. 
C. 1. R., C.C.A., 56 P.2d 568, affirmed 
53 S.Ct. 227, 287 U.S. 644, 77 L.Ed. 
484. 

Property acquired before March 1, 
1913 

(1) Under Revenue Act of 1918 § 
202, to the effect that for the pur¬ 
pose of ascertaining the gam or loss 
from the sale of property the basis 
shall be, in the case of property ac¬ 
quired before March 1, 1913, the fair 
market price or value as of that 
date, where the price at which a 
plant was sold as going concern in 
1919 was no greater than its value 
in 1913, no taxable profit was real¬ 
ized.—Pfleghar Hardware Specialty 
Co. V. Blair, C.C.A., 30 F.2d G14. 

(2) Contract for conveyance of 
land and standing timber acquired 
prior to March 1, 1913, and, separate 
contract for sale of lumber mill, ad¬ 
jacent property, etc., acquired aft¬ 
er March 1, 1913, cannot be construed 
together for tax purposes.—Arkansas 
Land & Lumber Co. v. Burnet, 60 F. 
2d 489, 60 App.D.C. 199. 

Xixchauges 

(1) Under a statute providing 
that value of property received in 
exchange shall be computed at its 
fair market value, to ascertain fair 
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affiliated group of corporations of its own capital 
stock is a capital transaction which does not give 
rise to a taxable gain.92 A sale by the stockhold¬ 
ers of all the stock of a corporation is not subject 
to an excess profits tax against the corporation, 
but a sale of the corporation’s assets by the cor¬ 
poration is subject to the tax.^S The rules as to 
what constitutes a reorganization, and the effect of 
a reorganization on the recognition of gains by a 
corporation, for income tax purposes, considered 
supra §§ 192-205, apply to reorganizations and their 
effect with respect to excess profits taxes.^^ 

§ 437. Year or Period 

Rules governing the tax period and income attributa¬ 


§ 437 

ble thereto for income tax purposes generally apply 
for excess profits tax purposes. 

Since, in general, the same rules are followed in 
determining income subject to the excess profits tax 
as in determining income subject to the income tax, 
as discussed supra § 435 b, the rules governing the 
tax period and the income attributable thereto for 
income tax purposes generally, discussed supra §§ 
206-228, have been held to apply for excess profits 
tax purposes.^^ Thus, in general, income received 
within the tax year is subject to the tax for that 
year.96 Similarly, gains or losses must be account¬ 
ed for in the year in which they are realized, 9 7 and 
profits accrue for tax purposes in the year in which 
they are fixed and an enforceable liability is creat- 
ed.9^ However, taxes payable accrue at the end 
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market value of property received in 
property exchange, property need not 
have been sold in market.—Helver¬ 
ing V. Kendrick Coal & Dock Co , C 
C.A., 72 P.2d 330, certiorari denied 
Kendrick Coal & Dock Co. v. Helver¬ 
ing, 55 S.Ct. 515, 294 U.S. 716, 79 L. 
Ed. 1249. 

(2) Where corporate taxpayer 
transferred its building and a lease 
to a company in exchange for other 
property and shares of its own stock, 
which taxpayer pledged to guaranty 
performance of an agreement to keep 
lease renewed and to maintain its 
capital structure constant during life 
of agreement, the fair market value 
of stock should have been included 
in computing gain realized by tax¬ 
payer from the transaction for pur¬ 
poses of excess profits taxes.—Trin¬ 
ity Corporation v. C. I. R., C.C.A.Tex., 
127 F.2d 604, certiorari denied 63 S. 
Ct, 47, 317 U.S, 651, 87 L.Ed. 524. 

(3) Ordinarily a contract for the 
exchange of property should be con¬ 
sidered as a whole, and the question 
of gam or profit depends on the con¬ 
dition of the taxpayer after all the 
provisions of the contract have been 
performed as compared to its situa¬ 
tion before the contract had been en¬ 
tered into.—Los Angeles & S. L. R. 
Co. V. U. S., Ct.CL, 21 F.Supp. 347. 
Basis of measuring gain 

Where machinery was acquired 
subsequent to March 1, 1913, and 
was sold by taxpayer in 1934, for 
purposes of calculating income and 
excess profits taxes basis for meas¬ 
uring gain from sale was cost of 
plant to taxpayer.—Borin Corpora¬ 
tion V. C. I. R., C.C.A., 117 F.2d 917, 
certiorari denied 62 S.Ct 72. 314 U.S. 
638, 86 L.Bd. 512. 

Deduction of depreciation from cost 

■\yhero taxpayer acquired property 
in 1931 and sold it for less than cost 
in 1937, the commissioner was au¬ 
thorized to deduct amount of depre¬ 
ciation allowable under tax laws dur¬ 
ing taxpayer’s ownership in deter¬ 


mining “cost basis” of the property, 
which resulted in a capital gam in 
1937 for purposes of income and ex¬ 
cess profits taxes of taxpayer which 
filed return on cash basis, even 
though in no year during taxpayer's 
ownership had the property met 
costs of operation, and no deprecia¬ 
tion had been entered on taxpayer's 
books of account or claimed in its 
annual tax returns.—Beckridge Cor¬ 
poration V. C. I. R., C.C.A., 129 F.2d 
318. 

92. U.S.—United Drug Co. v. Nich¬ 
ols, D.C.Mass., 21 F.2d 160. 

Termination of afliliation 
Gains or losses are not to be dis¬ 
regarded where stock is sold to third 
persons by a corporate owner affili¬ 
ated with the corporation which is¬ 
sued the stock, since such a sale 
terminates the affiliation, particular¬ 
ly where both the purchase and sale 
take place outside the period of affili¬ 
ation, and are made by the seller for 
its own account.—Remington Rand, 
Inc., V. C. I. R., CC.A., 33 F.2d 77, 
certiorari denied Remington Rand, 
Inc., V. Lucas, 50 S.Ct. 39, 280 U.S. 
691, 74 L.Ed. 639. 

93. U.S.—U, S. V. Board, D.C.Ky., 14 
F.2d 459. 

94. U.S.—Cushman Motor Works v. 
C. 1. R., C.C.A., 130 P.2d 977, certio¬ 
rari denied 63 S.Ct. 630, 318 U.S. 
676, 87 L.Bd. 1130. 

Particular transactions held not re¬ 
organizations 

U.S.—Helvering v. Southwest Con¬ 
solidated Corporation, I^a., 62 S Ct. 
646, 316 U.S. 194, 86 L.Bd. 789, re¬ 
hearing denied 62 S.Ct. 802, 315 U. 
S. 829, 86 L.Bd. 1223, rehearing de¬ 
nied 62 S.Ct. 1266, 316 U.S. 710, 86 
L.Bd. 1776—Cushman Motor Works 
V. C. I. R., C.G.A., 130 F.2d 977, cer¬ 
tiorari denied 63 S.Ct. 630, 318 U.S. 
766, 87 L.Bd, 1180. 

95. U.si—Columbia State Sav. Bank 
V. 0. I. Rm C.aA., 41 F.2d 923‘— 
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Kentucky Jockey Club v. Lucas, D. 
C Ky., 14 P.2d 539. 

Partial payment on casual sale 
Under provisions to that effect, 
where initial payment in casual sale 
of personal property was less than 
one fourth of total price, corporation 
need return as income in taxable 
year only proportion of installment 
which total profits bore to total con¬ 
tract price.—McDonald v. C. I. R., C. 
C.A., 52 P.2d 920. 

Completion of long-term contract 
Under a treasury regulation per¬ 
mitting persons engaged in long 
term contracts to make their returns 
so that the gross income will be 
arrived at on the basis of completed 
work, the date of completion of a 
road contract, and not the date of 
acceptance, is the correct date for 
determining profit on a long-term 
road contract—Thomas Cronin Co. v. 
Lewellyn, D.C.Pa., 9 F.2d 974. 

96. U.S.—Ensley Bank & Trust Co. 
V. U. S., D.C.Ala., 61 F.Supp. 317. 
Royalty from phonograph records 

sold in, but made before, 1917, was 
held properly included in 1917 ex¬ 
cess profits tax.—Zimbalist v. Ander¬ 
son, D.C.N.Y., 23 F.2d 328, affirmed, 
C.C.A, 38 P.2d 57. 

97. U.S.—U. S. Cartridge Co. v. U. 
S., Ct.Cl., 52 S.Ct, 243, 284 U.S. 511, 
76 L.Bd. 431. 

98. U.S.—North Texas Lumber Co. 
V. C. I. R., C.C.A., 30 P.2d 680, re¬ 
versed on other grounds 50 S.Ct. 
184, 281 U.S. 11, 74 L.Ed. 668— 
Davidson & Case Lumber Co. v- 
Hotter, D.C.Kan., 14 P.2d 137. 

A.U option to purchase accepted 
Dec. 30, 1916, did not create uncon¬ 
ditional liability in the purchaser in 
1916, or authorize the return of the 
purchase price as 1916 Income, where 
the transaction wa.s closed in 1917.— 
Ijiicas V. North Texas Lumber Co., 
50 S.Ct. 184, 281 U.S. 11, 74 L.Bd. 668. 
Sal® of guaranteed goods 

to corporation keeping books 
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of the tax year, and not from day to day.^9 computed on the basis of such proportionate part of 

Where a corporation is in existence only a part the year> 
of the taxable year its excess profits tax must be 

B. INVESTED CAPITAL: DECLARED VALUE 


§ 438. In General 

Some statutes have based excess profits taxes on the 
value of the invested capital employed in making the 
profit, while other statutes have based the tax on the 
taxpayer's declared value of capital stock. 

Since the purpose of the excess profits tax acts is 
to tax those profits which cause an abnormally 
large rate of return on the capital employed, as is 
discussed supra § 435 a, in the assessment of the 
tax it is necessary to determine accurately the 
amount of the capital employed in the making of 
the profit^ 

Under some statutes the amount of profits, for 
excess profits tax purposes, depends on the amount 
of the “invested capital.”3 it has been held that 
congress designedly adopted the term, “invested 
capital,” and a definition of it, that would measur¬ 
ably guard against inflated valuations,^ since it was 
thought that if such capital were to be computed 


accordingly to appreciated market values based on 
the estimates of interested parties, exaggerations 
would be at a premium, corrections difficult, and 
the tax easily evaded.^ The term “invested cap¬ 
ital” as used in such a statute is unique and arbi¬ 
trary,^ and is a purely statutory concept;'^ and the 
statutory definition is controlling.^ 

Under the Revenue Acts of 1917, 1918, and 1921, 
defining “invested capital” as “actual cash paid 
in,” the “actual cash value, at the time of payment, 
of assets other than cash paid in,” and “paid in or 
earned surplus and undivided profits used or em¬ 
ployed in the business,” it has been held that the 
term imports a laying out of money or money’s 
worth either by an individual in acquiring an in¬ 
terest in the concern with a view to obtaining in¬ 
come or profit from the conduct of its business, or 
by the concern itself in acquiring something of 
permanent use in the business.^ In other words. 


on accrual basis should be included 
in year when groods guaranteed by 
corporation were sold, not as of time 
of settlement therefor where corpo¬ 
ration was not compelled to make 
good guaranty.—Rosen Reichert 
Brokerage Co. v. U. S., Ct.Cl., 3 P. 
Supp. 646. 

99. The amotmt of capital of a cor¬ 
poration for tax purposes does not 
depend on particular dates on which 
the corporation paid cash dividends, 
thereby decreasing capital.—Blair v. 
W. G. Ragley Lumber Co., C.C.A., 30 
F.2d 683. 

1. U.S.—HC. Lissner Co. v. U. S., Ct. 

CL. 52 P.2d 1058—Rockwood v. U. 

S., Ct.Cl., 39 P.2d 984. 

■Under provisions of the KTational 
Industrial Recovery Act, since re¬ 
pealed, levying an excess profits tax 
on income exceeding a specified per¬ 
centage of the adjusted declared val¬ 
ue of a corporation's capital stock, 
and provisions of the revenue act of 
1932 incorporated therein by refer¬ 
ence, where a return was for a peri¬ 
od less than a year, the percentage 
of the adjusted declared value must 
be reduced to accord with the pro¬ 
portion of the year involved; and 
the fact that revenue act of 1934, 
covering income taxes, excess-profits 
taxes, estate taxes, excise taxes, and 
others, contained special provision 
for computation of excess-profits tax 
for part of a year did not show that 
it was understood that the previous 
ITational Indu.strial Recovery Act 


had failed to provide for computation 
for part of a year.—^Waterman S. S. 
Corporation v. U. S., Ct.Cl., 32 F.Supp. 
880. 

2. U.S.—Southern Pac. Co. v. Ed¬ 
wards, D.C.N.y., 57 F.2d 891. 

3. tr.S.—Flynn v. Haas Bros., C.C.A. 
Cal., 20 F.2d 510. 

4. XJ.S.—La Belle Iron Works v. U. 

S., CtCL, 41 S.Ct. 528, 256 U.S. 377, 
65 L.Ed. 998. 

D.C.—News Pub. Co. v. Blair, 29 P.2d 
955, 58 App.D.C. 295. 

5. U.S.—La Belle Iron Works v. U. 

S., CtCL, 41 S.Ct 528, 256 U.S. 377, 
65 L.Ed. 998. 

D.C.—^News Pub. Co. v. Blair, 29 F.2d 
965, 68 App.D.C. 295. 

Actual investmeut 
Normal profits must be figured on 
the actual investment, for if a nor¬ 
mal return is figured on abnormal 
and inflated war-time values, then an 
abnormal and not a normal profit is 
taken as the starting point—Golden 
Cycle Corporation v. C. I. R., C.C.A., 
61 F.2d 927. 

6. U.S.—Milton Dairy Co. v. Will- 
cuts, C.C.A.Minn., 16 F.2d 814, re¬ 
versed on other grounds 48 S.Ct 
71, 275 U.S. 215, 72 L.Ed. 247. 

7p U.S.—Nye v. U. S„ C.C,A.Mass., 
84 F.2d 457. 

8. U.S.—Ralston Steel Car Co. v. C. 
I. R., aCA., 63 F.2d 948—-Jacob 
Bros. Co. V. C. I. R., C.C.A., 50 F.2d 
394—Gus Sun Booking Exchange 
Co v. Deane, D.C.Ohio, 10 F.2d 378. 
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On questions not involving the 
statute, the definition of invested 
capital as contained therein is not 
controlling.—Coudon v. Tait, D.C.Md , 
56 P.2d 208, affirmed, C.C.A., 61 F.2d 
904, certiorari denied 53 S.Ct. 594, 
289 U.S. 733, 77 L.Ed. 1482, 

9. U.S. —La Belle Iron Works v. U. 

S., CtCL, 41 S.Ct 528, 256 U.S. 377, 
65 L.Ed. 998—Pioneer Pole & Shaft 
Co. V. C. I. R., C.C.A., 55 P.2d 861 
—Co-operative Foundry Co. v. U. 

S., D.C.N.y., 28 F.2d 878—Gauley 
Mountain Coal Co. v. C. I. R., C. 
C.A., 23 F.2d 574—Lee Hardware 
Co. V. U. S., D.C.Kan., 13 F.2d 
906—Union Petroleum S. S. Co. v. 
Edwards, C.C.A.N.y., 7 P.2d 301. 
Average invested capital 

Under a provision to that effect in 
the revenue act of 1917, the term 
“invested capital" for any year 
means the average invested capital 
for the year, averaged monthly.— 
Flynn V. Haas Bros., C.C.A.CaL, 20 F. 
2d 510. 

Construction 

(1) The section defining Invested 
capital must be construed together 
with the other sections relating to 
the computation of invested capital 
in particular situations, such as the 
section determining invested capital 
of corporation acquiring business by 
change of ownership or reorganiza¬ 
tion.—Conrad & Co. v. C. I, R., C.C. 
A., 60 F.2d 676—B^oundation Co. v. 
U. S., Ct.CL, 16 F.Supp. 229. 

(2) Determination of invested 
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^'invested capitar’ is made up of two parts, one be¬ 
ing- the amount paid into the corporation for its 
stock or shares, either as capital or paid-in sur¬ 
plus,the other being surplus and undivided prof¬ 
its subsequently earned and not distributed as div- 
idends.^i As to the former part, the amount of 
capital and paid-in surplus is fixed on incorpora¬ 
tion^ and is not thereafter affected, as by operat¬ 
ing deficits or capital impairment, except by a liqui¬ 
dation, or a return of part or the whole thereof to 
the stockholders.^^ The effect of the impairment 
of capital on the inclusion of earned surplus or un¬ 
divided profits in invested capital is considered in¬ 
fra § 456. 

Invested capital may be distinguished from cred¬ 
it or hopeful future in that it may be levied on by 

creditors. 

Declared value. Under the Internal Revenue 
Code, 26 U.S.C.A. § 600, and similar statutes, which 
§ 600 was repealed by the Revenue Act of 1945 § 
202, taxpayers were permitted to determine their 
own capital stock valuation.^^ Jt was the intent 
of congress in enacting these statutes that taxpay¬ 
ers should declare the reasonable value thereof.^^ 

Cases involving the declared value of the capital 
stock of a corporation for excess profits tax pur¬ 
poses frequently also involve the declared value of 
such stock for excise tax purposes, and such cases 
are discussed infra §§ 516-522. 


§ 439. Corporations or Associations without 
Capital or with Nominal Capital 

Under some statutes, a corporation or other business 
association having no invested capital or only nominal 
capital IS subject to a flat rate of tax instead of the 
graduating excess profits tax. 

Under a provision of the Revenue Act of 1917 to 
that effect, in the case of a trade or business having 
no invested capital or merely nominal capital a fiat 
rate of tax was levied instead of the graduating rate 
normally levied on excess profits.^^ Where a cor¬ 
poration has no invested capital or only nominal 
capital, within the meaning of this provision, a the¬ 
oretical capital cannot be constructed for the pur¬ 
pose of the excess profits tax merely because the 
corporation’s earnings are large^'^ or because of the 
amount of stock it has issued.^S 

Since borrowed capital is not included in invested 
capital, as discussed infra § 440, a business whose 
capital is all borrowed has no invested capital and 
falls within the above provision.^^ 

Wlmt constitutes ‘^nominal capital/^ As used in 
this statute, the term ^^nominal capital” is that 
which is capital in name only and which is not 
substantial and the term ^‘capital” means mon¬ 
ey or property, as distinguished from labor or per¬ 
sonal service.Nominal capital docs not mean 
merely capital which is comparatively small,-22 and 
the amount of business carried by the taxpayer is 
not a test to determine whether the capital is nom¬ 
inal or otherwise.23 The criterion for determining 


capital in case of rooriranization or 
change of ownership sec infi’a § 455. 

10. U.S —Ralston Steel Car Co. v. 

C. I R., CG.A., 5:t R2d 948—Gold¬ 
en Cycle Corporation v. C. I. R., C. 
C.A., 51 F.2d 927—Landosman- 

llirschh^imer Co. v. C. I. R., C.C. 
A.. 44 F.2(l 521. 

D.C.—Guantauamo Sugar Co. v. Hel¬ 
vering, 85 F.2d 252, GO App.B.C. 86. 

11. U.S.—Ralston Steel Car Co. v. 

C. I. K., C.C.A., 53 F.2d 948—Gold¬ 
en Cycle Corporation v. C. I. It., C. 
C A., 51 F.2d 927—Landesman- 

llir.schhcumcr Co. v. C. I. R., C.C. 
A., 44 F.2d 521. 

D.C.—Guantanamo Sugar Co. v. Hel- 
vering’, 85 F.2d 252, 06 App.D.C. 8G. 

12. U.S.—Musical In.strument Sales 
Co. V. Anderson, C.C.A.N.Y., 40 F. 
2d 454. 

D.C.—^Guantanamo Sugar Co. v. Hel- 
vering, 85 P.2d 252, 66 App.D.C. 86, 
Amount paid in a® minimum 

The amount paid in for capital 
stock or as surplus fox'ms a mini¬ 
mum, and is not affected by subse¬ 
quent opei'ating losses.—Ralston 
Steel Car Co. v, C. I. R., C.C.A., 53 F. 
2d 948. 


Iiiquidatiou i 

Withdrawals of substantial sums 
by the owners of practically all the 
capital stock, without any intention 
of repaying such sums, have been 
hold to constitute liquidating divi¬ 
dends which must be excluded in 
computing the invested capital.— 
Ankctcll Lumber S- Coal Co. v. U. S., 
Ct.CL, 1 F.Supp. 724. 

13. U.S.—Northwestern Motor Car 
Co, V. C. I. R., C.C.A., 45 F.2d 357. 

14. U.S.—Isthmian S. S. Co. v. U. S., 
D.aDel., 33 BlSupp. 1007. 

15. U.S.—Isthmian S. S. Co. v. U. 
S., supra. 

16. U.S,—Johnson v. U. S., Ct.Cl., 
37 F.2d 778—Park Amusement Co. 

V. McCaughn, D.C.Pa., 44 F.2d 553 
—Umpire BMel Co. v. Hays, D.C. 

W. Va., 295 F. 704—Cartier v. 
Doyle, C.C.A.Mich., 277 If. 150. 

17. U.S.—Gus Sun Booking Ex¬ 
change Co. V. D(‘anG, D.C.Ohlo, 10 
IA2d ‘378—Iredell v. De 'Laski & 
Thropp Circular Woven Tire Co.i 
C.C.A.N.J., 290 F. 966. 

18. U.S.—Gus ‘Sun Booking Ex¬ 
change Co, V. Deane, D.C. Ohio, 10 
F.2d 37 8. ' 


19. U.S.—Empire Fuel Co. v. Hays, 
DC.W.Va., 29'5 F. 704—Cartier v. 
Doyle, C.C.A.Mich., 277 F. 150. 

Capital held all borrowed 

A partnership having a nominal 
capital, but with no money or prop¬ 
erty paid in as capital by the part¬ 
ners, and which conducted its busi¬ 
ness entirely on money borrowed 
from a bank on its notes indorsed 
by the partners, and further secured 
by collateral deposited by one of 
them, was held to have no “invested 
capital."—Cartier v. Doyle, supra. 

20. U.S.—Feeders’ Supply Co. v. C. 
I. R., C.C.A., 31 F.2d 274, certiorari 
denied 49 S.Gt 514, 279 U.S. 874, 
7'3 L.Ed. 1009—Park AmusomcnL 
Co. v. McCaughn, D.C.Pa., 14 F.2d 
553. 

21. U.S.—-Portor v. I^edcror, D.C. 
I'^a., 267 F. 739. 

22. U.S.—Glen Brook Coal Co. v. 
Ledercr, D.C.Pa., 34 P.2d 977, 

23. U.S.—Feeders" Supply Co. v. C. 
T. R., C.C.A., 31 F.2d 274, certiorari 
denied 49 S.Ct. 514, 279 U.S. 874, 
73 L.Ed. 1009. 

Batio of invested capital to gross 
I sales does not determine what <son- 
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whether the invested capital is nominal is whether 
the capital as an income producer in the conduct 
of the trade or business plays a real and substantial 
part in producing the income to be taxed or is 
merely incidental thereto..Since borrowed capital 
is not included in invested capital, as discussed in¬ 
fra § 440, borrowed capital may not be considered 
in determining whether a trade or business has only 
a nominal capital.^S 

§ 440. Borrowed Capital 

Borrowed capital is not included in invested capital. 

In computing a corporation's or business associ¬ 
ation's invested capital for excess profits tax, under 


a statute so providing borrowed capital is not in¬ 
cluded and borrowed capital includes any money 
or property borrowed, even though it is represented 
by bonds, notes, debentures, or other securities.^'? 
However, where the taxpayer’s indebtedness is rep¬ 
resented by debentures, and such debentures bear 
no interest, so that the taxpayer has the present 
advantage and value of the right to defer payment 
of the debentures without interest, such value is en¬ 
titled to credit as invested capital.28 

Collateral deposited by the corporation to secure 
the notes of some of its stockholders has been held 
to be invested capital rather than borrowed capi¬ 
tal but collateral deposited by one of the part- 


stitutes “liominal capital.”—Sweet 
V. U. S., 68 Ct.Cl. 109, certiorari de¬ 
nied 50 S.Ct. 68, 280 U.S. 598, 74 L* 
Ed. 644. 

24. U.S—Lehman v. Tait, C.C.A. 
Md., 58 E 2d 20, certiorari denied 
53 S.Ct. 79, 287 U.S 625, 77 L.Ed. 
543—Johnson v. U. S., Ct.Cl., 37 
P2d 778—Feeders’ Supply Co. v. 
C. I. R., C.C.A., 31 F 2d 274, cer¬ 
tiorari denied 49 S.Ct 514, 279 

U.S. 874, L.Ed. 1009—Hurst, 

Anthony & Watkins v. Heiner, D. 
C.Pa., 26 F.2d 73-4—Park Amuse¬ 
ment Co. V. McCau&hn, D.C.Pa, 14 
P.2d 553—Sweet v. U. S., 68 Ct Cl. 
109, certiorari denied 50 S.Ct. 68, 
280 U.S. 598, '74 L.Ed. 644. 

Surplus or undivided profits 

(1) The fact that the profits of a 
business having no capital are not 
wholly withdrawn, but are allowed 
to accumulate, does not make such 
profits a capital fund, where they 
are not employed in the business — 
Porter v. Lederer, D.C.Pa, 267 P- 
739. 

(2) But, where surplus used as 

capital IS material factor in produc¬ 
ing income, it should, for purposes 
of determining taxpayer's classifica¬ 
tion, be considered as “capital.”— 
J. & O. Altschul Tobacco Co. v. C. I. 
R., C.C.A., 42 F.2d 609—Feeders' 

Supply Co. V. C. I* R., C.C.A, 31 F.2d 
274, certiorari denied 49 S.Ct. 614, 
219 U.S. 874, 73 L.Ed. 1009. 

Capital held nominal 

(1) Where capital is employed pri¬ 
marily for the purpose of advancing 
salaries and maintaining an office 
and business organization pending 
receipts of revenue from the busi¬ 
ness it is nominal.—McManus-Her- 
yer Brokerage Co. v. Crooks, D.C. 
Mo., 2‘8 P.2d 906—P. Wallis Arm¬ 
strong Co. V. McCaughn, D.C.Pa., 21 
F.2d 635. 

(2) Real estate and insui'ance so- 
li(iiling corporation, using collec¬ 
tions not remitted to owners to pay 
expenses, wa.s held to hove only 
“nominal capital.'—Alexander & 
Garrett v. U. S., D.C.Ga., 21 F.2d 547. 


(3) Other cases.—Strayer’s Busi¬ 
ness College V. C. I. R., C.C.A., 35 F 
2d 426—W. A. Gordon & Co. v. Lines, 
D.C La, 25 F.2d '894—Railroad Steve¬ 
doring Corporation v. Bowers, D C N. 
Y., 7 F.2d 781—Iredell v. De Laski & 
Thropp Circular Woven Tire Co., C. 

C. A.N’.J , 290 F. 955—Porter v. Led¬ 
erer, DC.Pa., 267 F. 739—3'3 C.J. P 
310 note 38 [c] (5), (6). 

Capital held not nominal 

(1) A valuable mining lease 
turned over to a corporation by some 
of its stockholders in return for 
stock is not nominal capital where 
such lease was relatively a large 
and important factor in the contem¬ 
plated operations of the corpora¬ 
tion.—Bowe-Burke Mining Co. v. 
Willcuts, D.C.Minn., 22 F.2d 204. 

(2) Other cases.— J. & O. Altschul 
Tobacco Go. v. C. I. R., C.C.A., 42 F 
2d 609—Glen Brook Coal Co. v. Led¬ 
erer, D.C.Pa., 34 P.2d 977—Feeders’ 
Supply Co. V. C. I. R., C.C.A., 31 F.2d 
274, certiorari denied 49 S Ct. 514, 
279 U.S. 874, 73 L Ed. 1009—Geo. L 
Tracy & Co. v. Rasmusson, D.C. 
Mont., 26 F2d 139—R. H. Martin, 
Inc., V. Edwards, D.O.N.Y., 293 F. 
258—Alworth-Stophens Co. v. Lynch, 

D. C.Minn., 278 F. 959, affirmed, C.C. 
A., Lynch v, Alworth-Stephens Co., 
294 F 190, affirmed 45 S.Ct. 274, 267 

U. S. 364, 69 L.Ed. 660—C. B. Fox Co. 

V. U. :S., 66 Ct.Cl. 447, certiorari de¬ 
nied 49 set. '345, .279 U.S. 848, 73 
L.Ed. 992—'33 C.J. p 310 note 38 [c] 

(4). 

25. U.S.—Johnson v. U. S., €t.Cl., 
37 F.2d 778. 

26. U.S.—Nye v. U. S., C.C.A.Mass., 
84 F.2d 457—A. David Co. v. Gris¬ 
som, C.C.A.N.C., 64 F.2d 279—Ral¬ 
ston Steel Car Co. v. C. I. R , C.C. 
A., 53 F.2d 948—Bulger Block Coal 
Co. V. U. S., CtCl., 48 F.2d 675— 
Union Land Co. v. O. I. R., C.C.A., 
45 F.2d 944—U. S. v. Stahley Land 
& Livestock Co., D.C.Wyo., 43 F.2d 
366, appeal dismissed, C.C.A., 42 
F.2d 1022—Wood & Bro. v. U. S., 
CtCL, 38 F.2d 935, certiorari do- 
nied 61 S.Ct. 25, 282 U.S. 846, '75 
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L Ed. '750—Johnson v. U. IS., Ct. 
CL, '37 F.2d 778—McManus-Heryer 
Brokerage Co. v. Crooks, D C.Mo.. 
28 F.2d 906—Southport Mill v. C. 
I. R., C.C.A.La., 26 F.2d 17—Flynn 
V. Haas Bros., C.C.A.CaL, 20 F.2d 
510—Empire Fuel Co. y. Hays, D. 
C.W.Va., 295 F. 704. 

Capital held borrowed 

(1) Stockholders' advances to cor¬ 
poration for construction of new 
building were not “invested capital,” 
but “borrowed capital.”—Townsend- 
Ueberrhem Clothing Co. v. Crooks, 
D.C.Mo., 41 F.2d 66. 

(2) Money left on deposit by cli¬ 
ents with partnership which em¬ 
ployed such money in its business of 
broker and commission merchant 
was not “invested capital.”—Hind v. 
C I. R, C.C.A., 66 F.2d 430. 

Capital held not borrowed 

Where the two sole stockholders 
transferred property to the corpora¬ 
tion which was paid for in part by 
shares of the corporation and in part 
by credits to their accounts, which 
were subject to all debts and liabili¬ 
ties of the corporation, such credits 
were held to represent a paid-in sur¬ 
plus rather than borrowed money, 
and were included in the invested 
capital.—H. H. Hornfock & Sons v. 
Anderson, C.C.A.N.Y., 60 F.2d 38. 

27. U S.—Union Land Co. v. C. I. R., 
C.C.A., 45 F.2d 944—Unterberg & 
Co. V. U. S, 64 Ct.Cl. 197. 
Purchase price of wliisky evi¬ 
denced by notes was not “invested 
capital.”—Johnson v. U. S., Ct.Cl., 37 
F2d 778. 

28. Computation of value 

Such value may be measured by 
the difference between the face val¬ 
ue of the debentures and their actual 
value, computed on the basis of a 
reasonable rate of interest.—Union 
Land Co. v. C. I. R., C.C.A., 45 F.2d 
944. 

29. U.S.—^U. S. V. Stahley Land Ss 
Livestock Co., D.C.Wyo., 4 3 F.2d 
366, appeal dismissed, C.C.A,, 42. 
F.2d 1022. 
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ners of a partnership as security for his liability 
on partnership notes may not be included as invest¬ 
ed capital.^ ^ 

Whether salaries and dividends retained by a 
corporation constitute borrowed capital is consider¬ 
ed infra § 450. 

§ 441. Special Capital 

Whether special capital may be included In in¬ 
vested capital for the purpose of computing excess profits 
taxes depends on the particular circumstances and the 
terms of the pertinent revenue act. 

Whether special capital may be included in in¬ 
vested capital in computing excess profits taxes de¬ 
pends on all the circumstances, the terms on which 
the capital is acquired, and the terms of the perti¬ 
nent revenue act.^i 

§ 442. Items Included in General 

Whether particular items may be included In ^‘in¬ 
vested capital” in computing excess profits taxes de¬ 
pends on the terms of the pertinent revenue act. 


Whether or not particular items may be included 
in “invested capital’^ depends on whether such in¬ 
clusion is permitted by the pertinent revenue act;^^ 
and the statute also governs as to the valuation to 
be placed on such property in “invested capital.”^^ 

Waiver or estoppel. Where the essential ele¬ 
ments of waiver or estoppel are present a taxpayer 
may be precluded from asserting that a particular 
item should be included in his invested capital.^^ 

§ 443. Tangible and Intangible Property 

Tangible and intangible property paid in for stock 
or shares are part of the Invested capital, at a value 
to be determined under the limitations of the statute. 

Under the provisions of the Revenue Act of 1918 
as to the excess profits tax, a distinction has been 
drawn between tangible and intangible property in 
so far as their inclusion in invested capital is con- 
cerned.35 Under provisions to that effect, the val¬ 
ue of tangible property bona fide paid in for stock 
or shares may be included in invested capital,3 6 the 


30. U.S.—Cartier v. Doyle, C.C.A. 
Mich., 277 F. 150. 

31. U.S.—Nye v. U. S., C.C.A.Mass., 
84 F.2d 457. 

JigTeement for retention of profits 

Special capital consisting” of prof¬ 
its lent by partners to new partner¬ 
ship which was to draw interest and 
was to be considered as debt due 
from partnership to partners which 
should be repaid in event of dissolu¬ 
tion before distribution of partner¬ 
ship assets was held ‘'borrowed mon¬ 
ey or property" which could not be 
included in invested capital in deter¬ 
mining excess profits tax.—Nye v. U. 
S., qupra. 

32. U.S.—Milton Dairy Co. v. Will- 
cuts, C.C.A.Minn., 15 F.2d 814, re¬ 
versed on other grounds 48 S.Ct. 
71, 27i5 U.S. 215, '72 L.Ed. 247. 
Authority to include value of pat¬ 
ents must be found in the statute.— 
CDncrete Engineering Co, v. C. I. B.., 
C C.A., 58 P.2d 1566. 

Particular items held “invested cap- 
ital” 

(1) Amount of loans paid by issu¬ 
ance of stock.—International Band¬ 
ing Mach. Co. V. C. I. R., C.C.A., 47 
F.2d 660. 

(2) Cash value of railroad lessee's 
obligation to discharge funded debt. 
—U. S. V. Boston & P. R. R. Corpo¬ 
ration, C.C.A.Mass., 37 F.2d 670. 

(3) Drawings such as design plans 
belonging to the taxpayer.—-Isbell 
Porter Co. v, C. I. R., C.C.A., 40 P. 
2d 433. 

(4) Patterns, molds, etc., used In 
manufacturing stoves.—Co-operative 
Foundry Co. v. U. S., D.C.N.Y., 28 F. 
2d 878. 


(5) Unexhausted value of lease¬ 
hold at beginning of taxable year.— 
Union Co. v. U. S., Ot.CL, 53 P.2d 295. 

(6) Title to interest in land pur¬ 
chased with partnership funds, even 
though title was held in individual 
names of partners in unequal pro¬ 
portions.—J. E. Ervine & Co. v. U. 
S., Ct.Cl., 10 P.Supp. 1019—J. E. 
Ervine & Co. v. U. S., Ot.CL, 3 P. 
Supp. '334. 

(7) Value of coal company's per¬ 
sonal property, exceeding liabilities 
assumed by company taking it over. 
—C. I. R. V. Brier Hill Collieries, C. 
C.A., '50 P.2d 777. 

Particular items held not “invested 
capitaP’ 

(1) Preferred stock issued by tax¬ 
payer in an intercompany transac¬ 
tion.—Morrisdale Coal Co. v. C. I. R., 
C.C.A., 97 F.2d 272. 

(2) Debenture note issued by affili¬ 
ated company receiving property 
from another, charging part in ac¬ 
count payable as due stockholders.— 
Union Land Co. v. U. S., 67 Ct.CL 
525. 

(3) Treasury stock.—J. R. John¬ 
son & Co. V. Noel, D.aVa., 26 F.2d 
670. 

(4) Part of the discount in pro¬ 
portion to the period of construction, 
where a corporation sold bonds be¬ 
low par to raise money to make im¬ 
provements and additions.—Oswego 
& S. R. Co. V. 0. I. R., C.C.A., 29 P.2d 
4 87, certiorari denied 49 'S.Ct. 263, 
279 U.S. 842, '73 L.Ed. 988. 

33, U.S,—Concrete Engineering Co. 
V. a I. R., O.C.A., 58 F.2d 566. 

34. racts held to create estoppel 
Taxpayer who represented in re¬ 


turn that accounts erroneously 
charged off were worthless, and pro¬ 
cured deduction thereof, was es¬ 
topped to assert that such accounts 
should be added to invested capital 
for subsequent years.—Askin & Ma¬ 
rine Co. V. €. I. R., O.C.A., 6'6 F.2d 
776. 

35. The distinction is based on the 

differences in the evaluation of the 
two kinds of property, and provi¬ 
sions specifically applicable to the 
evaluation of intangible property are 
not affected by the general provi¬ 
sions applicable to tangible proper¬ 
ty.—Strong Pub. Co. v. C. I. R., C.C. 
A, 56 F.2d 550. 

36. U.S.—Peavy-Wilson Lumber Co 
V. C 1. R., C.C.A.La., 51 P.2d 163, 
reversed on other grounds 52 S. 
Ct. 494, 286 U.S. 524, 7$ L.Ed. 1267, 
conformed to C.C.A., C. I. R. v. 
Peavy-Wilson Lumber Co., 61 F.2d 
1022, C. I. R. V. Peavy-Moore Lum¬ 
ber Co., 61 F.2d 1023, and C. I. R. 
V. Peavy-Byrnes Lumber Co., 61 
F.2d 1023. 

Particular property held tangible 

(1) Capital stock, when paid in 
for stock or shares in corporation or 
partnership, will be deemed tangible 
property, as regards valuation of in¬ 
vested capital for tax purposes.— 
Stutz Motor Car Co of America v. 
U. S., C.C.A.Tnd., SO F.2d 623. 

(2) Contractual right to soil sup¬ 
plies on coal company's property, 
where actually eximcised by assignee 
of right, was held tangible property. 
—U. S. V. Blossburg Mercantile Co., 
D.C.N.M., 28 F.2d 83. 

(3) Seller's interest in timber un¬ 
der contract aulhori^iing buyer to cut 
Limber, subject to seller's right to 
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allowable value being the actual cash value of the 
property at the time of its acquisition,^'^ but in no 
case to exceed the par value of the stock issued for 
it.SS 

Intangible property. Under provisions to that ef¬ 
fect, intangible property bona fide paid in for stock 
or shares is entitled to be considered in determin¬ 
ing the amount of invested capital.39 Under the 
statute, the value of such intangible property as in¬ 
vested capital is limited to its cash value, or the par 
value of the stock issued for it, or a specified per¬ 
centage of the par value of the total stock of the 
•corporation, whichever is the lowest.'^o According¬ 
ly, where intangible property was gratuitously re¬ 
ceived, it may not be included in invested capital.^i 
However, where a promoter purchases property, 
tangible and intangible, which he subsequently 
transfers to the corporation organized for that pur¬ 
pose, in return for stock, the price paid by the pro¬ 
moter is the measure of the value of the invested 


capital of the corporation, and the limitations as to 
the evaluation of intangible property will not ap- 
ply.'^^ Where there is no showing as to the cash 
value of intangible assets they cannot be included 
in invested capital.'^S 

Whether intangible assets may be included in the 
surplus of a corporation is considered infra § 456. 

§ 444. Appreciation in Value 

In computing excess profits taxes^ a mere appreciation 
in the value of capital property cannot be includecf in 
invested capital. 

Since the term “invested capital’’ imports a lay¬ 
ing out of money or money’s worth, and was adopt¬ 
ed to guard against inflated valuations, as discussed 
supra § 438, a mere increase in the value of the 
property of the taxpayer, not representing money or 
property actually invested, cannot be treated as 
“invested capital” within the purview of the stat¬ 
ute and it was the intent of congress that in- 


revoke, was held tangible property.— 
Peavy-Wilson Lumber €o. v O. L 

R. , C.C.A.La., tol F.2d 163, reversed 
on other grounds '53 S.Ct. 494, 2'8 6 XJ. 

S. 524, 76 L.Ed. 1267, conformed to, 
C.C.A., C. 1. R. v. Peavy-Wilson 
Lumber Co., 61 F.2d 1022, C. I. R. v. 
Peavy-Moore Lumber Co., '61 F.2d 
1023, and C. I. R. v. Peavy-Byrnes 
Lumber Co., 61 F.2d 1023. 

37. XJ.'S.—Stutz Motor Car Co. of 
America v. TJ. S., C.O.A,Ind., 'SO F. 
2d 623—Belridge Oil Co. v. Hel- 
vermg, C.C.A., 69 F.2d 4'32. 

Where title aoctuired unconditional¬ 
ly 

U.S.—Peavy-Byrnes Lumber Co. v. C. 
I. R, CC.A.La., 69 F.2d 712—Pea¬ 
vy-Wilson Lumber Co. v. C. I. R., 
CC.A.La., 51 F.2d 163, reversed on 
other grounds 52 S.Ct. 494, 2S6 U. 
S. 524, 76 L.Ed. 1267, conformed 
to C.C.A., C. L R. V. Peavy-Wilson 
Lumber Co., 61 F.2d 1022, 'C. I. R. 
V. Peavy-Moore Lumber Co., -61 F. 
2d 1023, and C. 1. R. v. Peavy- 
Byrnes Lumber Co,, 61 F.2d 1023. 

38. U.S.—Mead Fibre Co. v. U. S., 
D.C.Ohio, 43 F.2d 372. 

39. U.S—Nye v. U. S., C.C.A.Mass., 
81 F.2d 457—Daily Pantagraph v. 
U. S., Ct.CL, 37 F.2d 783, modifled 
on other grounds 61 S.Ct. 214, 282 
U.S. 813, '75 L.Ed. 728—American 
Propeller & Manufacturing Co. v. 
U. S., Ct-Cl., 14 F.Supp. 168, mod¬ 
ified on other grounds 17 P.'Supp. 
215, reversed on other grounds 57 
set. 521, '300 U.S. 475, 81 L.Ed. 
751. 

Contracts 

(1) Under or apart from the pro¬ 
vision that the term "intangible 
jiroperty" means patents, copyrights, 
secret processes, and formulas, good 


will, trade-marks, trade-brands, 
franchises, and other like property, 
contracts giving the right to bottle 
and sell a beverage have been held to 
constitute intangible property; and 
the phrase "other like property" 
should not be given narrow or re¬ 
stricted meaning, "like" meaning 
substantially similar.—Jones v. H. 
D. & J. K. Crosswell, C.C.A.S.C., 60 
F.2d 827. 

(2) Value of contracts as intangi¬ 
ble property see infra § 446. 
Particular property held intangible 

(1) Circulation of newspaper.— 
Strong Pub. Co. v. C. I. R., CCA., 56 
F 2d 550—Daily Pantagraph v. U. S., 
Ct.CL, 37 F.2d 783, modified on other 
grounds 51 S.Ct. 214, 282 U.S. 813, 75 
L.Ed. 728. 

(2) Patents.—^American Propeller 
& Manufacturing Co. v. U. S., Ot. 
CL, 14 F.Supp. 168, modifled on other 
grounds 17 F.Supp. 21i5, reversed on 
other grounds '57 S.Ct. 521, 300 U.S. 
475, 81 L.Ed. 751. 

(3) Trade-marks.—Three - In - 
One Oil Co. v. U. S., CtCL, 35 F.2d 
987. 

Particular property held not intangi¬ 
ble 

A mining lease, giving the lessee 
the right of possession of valuable 
property of a substantial nature, and 
the right to remove and reduce to 
ownership ,l^rge quantities of valua¬ 
ble iron ore, cannot be considered as 
intangible property.—Bowe - Burke 
Mining Co. v. Willcuts, D.C.Minn., 22 
F.2d' 204. 

40. U.<S.—^Henry Prentiss & Co. v. 

U. S., C.C.A.N.Y., 67 F.2d ’ 676, 

modifled on other grounds 5'3 S.Ct. 

2iS3, 2<8'S U.S. 73, 77 L.Ed. 626, fol¬ 
lowed in Swedish Iron & Steel 
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Corporation v. Edwards, 69 P.2d 
1018. 

Under Hsvenue Act of 1917, the 

value IS limited to twenty per cent 
of the par value of the total shares 
of the corporation.—Nye v. U. S., C. 
C.A.Mass., 84 P.2d 457. 

Under Revenue Act of 1918 the 
value is limited to twenty-five per 
cent of the total shares or stock out¬ 
standing on March 3, 1917.—Strong 
Pub. Co. V. C. I. R., O.C.A., 56 P.2d 
550—American Propeller & Manu¬ 
facturing Co. V. U. S., Ct.Cl, 14 F. 
Supp. 168, modifled on other grounds 
17 F.Supp. 215, reversed on other 
grounds 57 S.Ct. 621, '300 U.S. 475, 
81 'L.Ed. 7i51. 

41. U.S.—Daily Pantagraph v. U. IS., 
Ct.Cl., 37 P.2d 783, modifled on oth¬ 
er grounds '51 S.Ct. 214, ,282 U.S. 
813, 7.5 L.Ed. 728. 

Property acquired tlirough advertis¬ 
ing 

Taxpayer is not entitled to have 
included in invested capital item for 
intangible assets acquired ' through 
expenditures for canvassing and ad¬ 
vertising.—James S. Kirk & Co, v. 
U. S., Ct.CL, 3 F.Supp. '631. 

42. Reason for rule 

The promoter is the agent of the 
corporation acting for its benefit, 
and the stock is deemed to have 
been given to him in return for his 
cash investment rather than for the 
property purchased by him and 
transferred to the corporation.—^^TuX- 
sa Tribune Co. v. C. I. R., C.C.A., 68 
F.2d '937. 

43. U.S.—Colorado Continental 

Lumber Co. v. U. S., Ct.OL, 42 F.2d 
327. 

44. U.S.—La Belle Iron Works v. 
U. S., Ct.Cl, 41 S.Ct. '528, 266 U.S. 
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vested capital should be determined according to 
what was actually embarked at the outset or added 
thereafter, disregarding any appreciation in val¬ 
ues,until the value of such appreciation is re¬ 
alized by a sale of the assets.^® However, where 
the taxpayer, having included appreciation in his 
invested capital, subsequently deducted this amount, 
it would be improper for the collecting authorities 
to again deduct this amount.^7 

Appreciation included indirectly. Under provi¬ 
sions and regulations requiring affiliated corpora¬ 
tions to file a consolidated return of net income and 
invested capital, appreciation in the value of prop¬ 
erty cannot be taken into account indirectly through 


the device of transferring properties to an affili¬ 
ated corporation.^^ 

§ 445. Cost of Acquiring Assets 

The value, as Invested capital, of property acquired 
by the taxpayer ordinarily is limited to the actual cost 
of the property to the taxpayer. 

In computing excess profits taxes, the taxpayer is 
entitled to include in invested capital the cost of 
property acquired by it,^^ provided, however, the 
taxpayer can establish the cost of such property,^^ 
since the value of such property, as invested cap¬ 
ital, is limited to the actual cost thereof to the tax- 
payer,^^ except in so far as any excess value may 


377, 65 L.Ed. DOS-Consolidated 

Coke Co. V. C. I. R., C.C.A., 70 P. 
2d 446—Golden Cycle Corporation 
V. C. I. R, C.C.A., -51 F.2d 927— 
Boston & P. R. Corporation v. U. 
S, DC.Mass., 31 P.2d 594. affirmed, 
C.C.A., U S. v. Boston & P. R. R. 
Corporation, '37 F.2d 670—Mc¬ 
Laughlin V. Baker, Hamilton & Pa¬ 
cific Co., C.C.A.Cal., 31 P.2d 545— 
Loft, Inc., V. Bowers, C C.A.N.Y., 
29 F.2d 654, certiorari denied 49 
S.Ct. 351, 279 US. 855, 73 L Ed. 997 
—Gauley Mountain Coal Co. v. C. 
I. R, C.C.A., 23 F2d 574—Gus Sun 
Booking Exchange Co. v. Deane, D 
C.Ohio. 10 F.2d 378. 

3-3 C.J. p 310 note 38 Ic] (3). 

“The taxing statute may not be 
construed as including within the 
definition of invested capital any 
marking up of the valuation of the 
assets upon the books to correspond 
with the increase in market value, or 
any paper transaction by which the 
new shares were issued in exchange 
for the old ones in the same corpo¬ 
ration, but which were not in sub¬ 
stance and effect a new acquisition 
of capital property by the compa¬ 
ny.”—Henry Prentiss & Co. v. U. S., 
57 F.2d G76, 678, modified on other 
grounds 53 S.Ct. 283, 2iS8 U.S. '73, '77 
L.Bld. 626, followed in Swedish Iron 
& Steel Corporation v. Edwards, C. 
C.A.. 69 P.2d 1018. 

^‘Earned surplus" 

(1) In computing corporation's 
“invested capital" for excess profits 
tax, amount of surplu.s is not affect¬ 
ed by increment in value of fixed as¬ 
sets subsequent to acquirement.— 
Ralston Steel Car Co. v. C. I. R., C. 
C.A., 53 F.2d 948. 

(2) “Earned surplus" within reve¬ 
nue act does not include mere in¬ 
crease in value of assets of taxpay¬ 
er, whether that increase represents 
prollt at time of acquisition or In¬ 
crease in value after acquisition.— 
San Joaquin Fruit ic Investment Co. 
V. C. I. R,, 0,C.A., 85 F.2d 854, 
Accounting* terminology immaterial 

"In view of the special language 


employed in section 207 [Rev. Act 
1917 tit 2], obviously for the purpose 
of avoiding appreciated valuations of 
assets over and above cost, the ar¬ 
gument that such value is as real as 
cost value, and that in the terminol¬ 
ogy of corporations and partnership 
accounting 'capital and surplus’ 
mean merely the excess of all assets 
at actual values over outstanding 
liabilities, and ‘surplus' means the 
intrinsic value of all assets over and 
above outstanding liabilities plus 
par of the stock, is beside the mark." 
—La Belle Iron 'Works v. U. S , Ct. 
CL, 41 S.Ct. 528, 531, ,256 U.S. 377, 66 
L.Ed. 998. 

Items held not allowable 

(3) Exclusion from capital ac¬ 
count of value of leasehold over pur¬ 
chase price and of value of improve¬ 
ments paid by subtenant was proper 
in determining corporation's excess 
profits tax.—^'Stcele-Wedelcs Co. v. C. 
I. R., O.C.A., .63 F.2d '541. 

(2) Increase in value over and 
above cost of land prior to acquisi¬ 
tion by exorcise of option in consid¬ 
eration of cash payment and expen¬ 
ditures for improvements thereto¬ 
fore made was hold not “earned sur¬ 
plus.”—San Joaquin Fruit & Invest¬ 
ment Co. V. C. I.' B., C.C.A., 85 F.2d 
854. 

45. U.S.—La Belle Iron Works v. U. 

S., CtCL, 41 S.Ct. 528, 256 U.S. 377, 
65 L.Ed. 998—Golden Cycle Corpo¬ 
ration V. C. 1. R., aC.A., 61 F.2d 
927—Lee Hardware Co. v. U. S., D. 
C.Kan., 13 F.2d 906. 

Newspaper company's Invested cap¬ 
ital was held to consist of capital 
slock and surplus when reorganized, 
plus subsequent earnings, and not 
actual cash value of assets.—News 
Thib. Co. V. Blair, 29 F.2d 956, 68 
App.D.C. 206. 

46- U.S.—'Boston & P. R. Corpora¬ 

tion V. U. S.. D.C.Mass., '31 1^2d 
■594, affirmed, C.O.A., U. S. v. Bos¬ 
ton <fe P. E. B. Corporation, 37 F. 
2d 670. 

47. U.S.--McLaughlin v. Baker. 
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Hamilton & Pacific Co., C.C.A.Cal., 
31 P.2d 545. 

48. U S.—Golden Cycle Corporation 
V. C. I. B., C.C.A., ‘51 F.2d 927. 

Provision as to reorganization or 
change of ownership 

(1) The fact that the provision 
applicable in the case of a reorgan¬ 
ization or change of ownership is not 
effective as to transactions prior to 
March 3, 1917, does not affect the 
text rule as to transfers to affiliated 
corporations prior to that date.— 
Golden Cycle Corporation r. C. I. B., 
supra. 

(2) Provision as to reorganization 
and change of ownership generally 
see infra § 455. 

49. U.S.—C. I. R. V. American Seat¬ 
ing Co., C.C.A., '50 F.2d 681—Con. 
P. Curran Printing Co. v. U. IS., 
Cl CL, 15 F Supp. 153, ■'^'liorari 
denied 57 S.Ct. 789, 301 U.L 686, 81 
L.Ed. 1343. 

Inventions 

Manufacturer was entitled to in¬ 
clude in invested capital amount 
paid for inventions.—C. I. B. v. 
American Seating Co., C.C.A., 50 F. 
2d 681. 

Reduction of sal© price 
Reduction in price of coal to rail¬ 
road for railroad's construction of 
branch line was held “invested capi¬ 
tal" of coal company, within statute. 
—Gauley Mountain Coal Co. v. C. I. 
R., C.C.A., 23 F.2d 574. 

50. U.S.—Con. P. Curran Printing 
Co. V. U. S.. Ct.CL, 15 F.Supp. 153, 
certiorari denied 57 S.Ct. 789, 301 
U.S. 686, 81 L.Ed. 1343. 

51. U.S.—La Belle Iron Works v. 
U. S., Ct.CL, 41 S.Ct. 528, 256 U.S. 
377, 65 L.Ed. 998—Concrete Engi¬ 
neering Co. V. C. I. R., C.C.A., 58 
F.2d 566—Oswego & S. R. Co. v. 
C. 1. R., C.C.A., 29 1^.2d 487, certio¬ 
rari denied 49 S.Ct. 263, 279 U.S. 
842, 73 L.Ed. 988. 

lluventory vain© 

Paper company's inventory value of 
its standing timber as Invested capi- 
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be included in the paid in surplus, considered infra 
§ 456. Thus, where the taxpayer had acquired 
stock at less than par, it was not entitled to value 
such stock at par for the purposes of invested cap¬ 
ital where the actual cost to the partnership 

prior to its incorporation exceeded the par value, 
and the stock had been carried on the partnership 
books at par value, that value should be used in 
computing the corporation’s invested capital.^^ A 
fair and adequate price paid for property by the 
taxpayer is binding on the government in the ab¬ 
sence of fraud.^^ 

Property acquired without cost. Ordinarily prop¬ 
erty which is acquired by the taxpayer without cost 
is not entitled to credit as invested capitaL^^ 

§ 446. Value of Contracts 

In computing excess profits taxes, valuable contract 
rights may generally oe included in Invested capital at 
their actual cash value. 

Valuable contract rights may be included in in¬ 
vested capital but the value of a contract as in¬ 
vested capital is limited to its actual cash value, as 
determined by the amount of the proceeds thereof 
when reduced to cash in a bona fide transactions'^ 

Contracts as intangible property. In accordance 
with the rules as to intangible property, discussed 
supra § 443, the value of contracts regarded as in¬ 
tangible property may be included in invested cap¬ 


ital,^^ subject to the limitations in valuation as to 
intangible property generally.^^ 

§ 447. Payments for Stock 

Cash, or the value of property, paid in for stock may 
be included in invested capital in computing excess 
profits taxes. 

Under the provisions of the excess profits tax 
acts to that effect, a corporation may include in its 
invested capital cash,^^ or the value of property,®^ 
paid in for its stock, subject to the rules as to the 
valuation of such property generally. 62 

In determining the amount of invested capital, 
tangible or intangible property paid in for capital 
stock is, subject to other limitations of the perti¬ 
nent act, to be taken at its money value at the time 
of payment,^^ or, it has been held, its reasonable 
value,^^ the reasonable value of the property, rath¬ 
er than the par value of the stock, being control- 
ling.^5 Where a promoter purchases property which 
he subsequently transfers to the corporation organ¬ 
ized for the purpose, in return for stock, the price 
paid by the promoter is the measure of the value 
of such property as invested capital of the corpora¬ 
tion.^^ 

Since the amount of the original investment in 
a corporation is fixed on incorporation and is not 
affected except by a liquidation or return thereof to 
the stockholders, as discussed supra § 438, the value 


tal for purposes of income taxation 
is cost of timber.—Gould Paper Co. 
V. C. I. H., CC.A.. 72 P.2d 698, 
Appraised value 

Difference between actual cost and 
appraised value of hotel equipment 
was properly excluded from hotel 
company’s invested capital in com¬ 
puting: income tax—Hotel Wisconsin 
Realty Co. v. C. I, R., C.C.A., 47 F.2d 
842. 

Cost to transferor 

As respects invested capital for 
income tax purposes, cost of mining 
lease to corporation, and not to 
stockholders or to its corporate 
transferor, controls.—Bowe-Burke 

Mining Co. v. Willcuts, D.C.Minn., 22 
P.2d 204. 

52. U.S.—Niles Bement Pond Co. v. 
U. S., 67 CtCl. 693, affirmed 60 S. 
Ct. 251, 281 U.S. 357, 74 L.Ed. 901. 

53. U.S.—McKesson & Robbins v. 
Edwards, D.C.N.Y., 14 P.Supp, 109, 
affirmed, CC.A., 102 P.2d 995, cer¬ 
tiorari denied 60 S.Ct, 93, 308 U.S. 
577, 84 L.Ed. 483. 

54. U.S.—Empire Fuel Co. v. Hays, 
D.C.W.Va., 295 P. 704. 

55. U.S.—Northwestern Motor Car 
Co. V. C. I. R., C.C.A., 45 F.2d 357, 


Patents constituting gift to tax- 
paying corporation could not be in¬ 
cluded as invested capital for tax¬ 
able year.—Concrete Engineering Co. 
V. C. I. R., C.CA., 58 F.2d 566. 

Value of lease received by corpora¬ 
tion from lessor without investment 
was not “invested capital.”—Kauf- 
mann & Baer Co. v Heiner, D.C.Pa., 
34 F.2d 698, affirmed, C.C.A., 68 F.2d 
1082. 

58. U.S.—Sioux City Stock Yards Co. 
V. C. I. R., C.C.A., 59 F.2d 944— 
Hope Forge & Machine Co. v. U. S., 
64 Ct.Cl. 332. 

57. U.S.—^Hope Forge & Machine 
Co. V. U. S., supra. 

Contract assigned without charge 
Value of contract for hire of con¬ 
vict labor, assigned ip corporation 
free of charge, was held properly ex¬ 
cluded from its invested capital.— 
Kleeson Co. v. Blair, C.C.A., 28 F.2d 
557. 

58. U.S.—Nye v. U. S., C.C.A.Mass., 
84 F.2d 457. 

59. U.S.—Nye v. U. S., supra—Hope 
Forge & Machine Co. v. U. S., 64 
Ct.Cl. 332. 

60. Reissued stock 

Cash paid for reissued stock, 
turned in for purposes of liquidating 
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assets other than good will, was held 
“invested capital" for purpose of 
computing excess profits lax.—Musi¬ 
cal Instrument Sales Co. v. Anderson, 

C. C.A.N.Y., 40 F.2d 454 

61. U.S.—Railway & Express Co. v. 
U. S., CtCl., 56 F.2d 687. 

D. C.—Guantanamo Sugar Co. v. Hel¬ 
vering, 85 P.2d 252, 66 App.D.C. 86. 

62 . D.C.—Guantanamo Sugar Co. v. 
Helvering, supra. 

Valuation of tangible and intangible 
property see supra § 443. 

63. U.S.—Railway & Express Co. v. 
U. S., Cl.CL, 56 F.2d 687—Ralston 
Steel Car Co. v. C. I. li., C.C.A., 63 
F.2d 948—Trustees for Ohio & Big 
Sandy Coal Co. v. C. I. R., C,C.A., 
43 F.2d 782. 

64. U.S.—Bowe-Jffirke Mining Co. v. 
Willcuts, D.C.Minn., 22 F.2d 204. 

65. U.S.—Bowe-Burke Mining Co. v. 
Willcuts, supra. 

66. U.S.—Tulsa Tnliune Co. v. C. I. 
R., C.C.A., 58 F.2d 937. 

Reason for rule 

The promoter is the agent of the 
corporation and the stock is deemed 
to have been given to him in return 
for his cash investment rather than 
for the property purchased by him.— 
Tulsa Tribune Co. v. C. I. R., supra. 
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of the property received by a corporation on its in¬ 
corporation in exchange for its own stock is part of 
the permanent invested capital and the fact that 
the corporation subsequently charged a sum repre¬ 
senting the cost thereof against its surplus account 
did not preclude the restoration to invested capital 
of the actual cash value of the property or stock 
received as of the time of its acquisition. 

§ 448. Notes in Payment for Stock or Proper¬ 
ty 

In general, in computing invested capital in de¬ 
termining excess profits taxes promissory notes paid in 
for stock are entitled to be included in invested capital 
at their actual cash value. 

Except in those jurisdictions in which promissory 
notes may not legally be received in payment for 
stock, notes, if bona fide paid in for stock, are 
entitled to be included in invested capital,since 
they are tangible property.'^! Under a regulation 
of the internal revenue department to that effect, 
promissory notes received from stock are limited as 
invested capital to the actual cash value thcreof.'^^ 

Promissory notes held by the corporation may 
be regarded as invested capital where they consti¬ 
tute a current exigent obligation, and represent an 
actual undertaking to pay for corporate stock or 
property but notes given to substitute for money 
withdrawn by stockholders from the corporation 
are not invested capital where they arc merely pro 


forma obligations and in effect a device for the dis¬ 
tribution of surplus funds without appearing to do 
S0.74 

§ 449. Stock or Property Received in Ex¬ 
change 

The exchange of property for other property of equal 
value does not reduce the invested capital. 

The exchange of property which is included in 
invested capital for other property of equal value 
does not reduce the invested capital.'^® 

Stock paid in for stock. While under the reve¬ 
nue act and a treasury regulation to that effect 
stocks may be regarded as tangible property when 
paid in for stock or shares of a corporation, and 
included in invested capital,stock of the cor¬ 
poration itself, which was surrendered to the cor¬ 
poration in exchange for a new issue, cannot be 
considered as having been ‘'paid in for^^ the new 
issue within the terms of the regulation, and may 
not be included in invested capital. 

§ 450. Salaries and Dividends Retained 

Except In the case of a special agreement or special 
circumstances, salaries and dividends retained in a 
business are not included in Invested capital, since they 
constitute borrowed capital. 

Salaries and dividends retained in a business or¬ 
dinarily arc not included in invested capital, since 
they are in effect borrowed money, and borrowed 


67. D.C.—Guantanamo Sugar Co. v. 
Helvering, 85 P.2d 252, 66 App.D.C 
86 . 

68. D.C —Guantanamo Sugar Co. v. 
Helvenng, supra. 

68. U.S.—Garrison Co. v. C. I. R., C. 
C.A., 65 1^.2d 589. 

70. tr.S. —Feeders' Supply Co. v. C. 
T. R., C.C.A., 31 P.2d 274, certiorari 
denied 49 S.Ct. 514, 279 U.S. 874, 
78 L.Fd. 1009. 

Demand notes, accepted by corpo¬ 
ration in payment of stock, were held 
“invested capital” for excess profits 
tax purposes.—Bowers v. Max Ka-uf- 
mann & Co., C.C.A.N.Y., 18 F,2d 69. 
Determination of “bona ddes 

In determining whether value of 
notes taken for stock should be in¬ 
cluded in invested capital, subsequent 
events are admissible to show bona 
Tides at time notes were paid in.-— 
Feeders' Supply Co, v. C. I. R., C.C.A., 
31 P,2d 274, certiorari denied 49 S.Ct. 
514, 279 U.S. 874, 73 HIM. 1009. 

71. U.S.—Feeders' Supply Co. v. C. 
I. R,, supra. 

72. U.S.—Northwestern Motor Car 
Co. V. C. I. R., C.C.A., 45 F.2d 357. 


Credit limited to payments 

Credit on account of demand notes 
in payment of capital stock was 
properly limited in determining in¬ 
vested capital to payments thereafter 
made on notes.—Northwestern Motor 
Car Co. V. C. I. R., supra. 

Where no cash value is established 
the notes may not be included in in¬ 
vested capital.—George A. Hormel & 
Co. V. U. S., CtCl., 39 F.2d 726, cer¬ 
tiorari denied 51 S.Ct. 101, 282 U.S. 
888, 75 UFd. 783. 

Noninterest-bearing* notes arc not 
worth their face value at time they 
are executed.—George A. Hormel Sc 
Co. V. U. S., supra. 

73. U.S.—P. Garvan, Inc., v. Eaton, 
D.C.Conn., 20 F.2d 422. 

74. U.S.—P. Garvan, Inc,, v. Baton, 
supra. 

75. U.S.—Conrad & Co. v. C. I. R., 
C.C.A., 60 3A2d 676. 

Values held equal 

Where lumber company's timber 
was exchanged for corporate taxpay¬ 
er's stock, cost of Umber to taxpayer 
and value of stock was held same for 
purpose of determining invested 
capital.—Pcavy-I^ynie.s I^umber Co. v. 
C, I. R., C.aA., 69 F.2d 712. 
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76. U.S.—La Belle Iron Works v. U. 
S., Ct.CL, 41 S.Ct 528, 256 U.S. 377, 
65 L.Ed. 998—United Cigar Stores 
of America v. U. S., 62 CtCl. 134, 
certiorari dismissed 48 S.Ct. 83, 275 
U.S. 676, 72 L.Ed. 435. 

77- U.S.—La Belle Iron Works v. U. 

S., CLCL, 41 S.Ct. 528, 256 U.S. 377, 
65 L.Ed. 998. 

78. U.S.—Bulger Block Coal Co. v. 

U. S., Ct.CL, 48 F2d 675~McMan- 
us-Heryer Brokerage Co. v. Crooks, 
D.C.Mo., 28 F.2d 906—Logan-Gregg 
I-Tardware Co. v. Heincr, B.C.Pa., 26 
F.2d 131—Southport Mill v. C. I. R., 
C.C.A.La., 26 F.2d 17. 

Stock or cash dividend 
Corporate dividend declared pay¬ 
able in stock must be considered 
cash dividend, as regards lax liabil¬ 
ity, where all authorized stock had 
been issued and proceeds of dividend 
were credited as borrowed money, 
since resolution of directors, reciting 
that dividend was payable in stock, 
did not conclusively make it a stock 
dividend, as regards corporation's tax 
liability.—Henry Vogt Mach. Co. v. 
U. S., OtCl., 39 F.2d 986, certiorari 
denied 61 S.Ct 36, 282 U.S. 861, 76 L. 
Ed. 762, 
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capital is expressly excluded from invested capi¬ 
tal, as discussed supra § 440. 

rlowever, where by agreement of the stockhold¬ 
ers accumulated dividends'^^ or salaries^^ are to be 
retained for use by the corporation, without the 
stockholders receiving notes therefor or interest 
thereon, they constitute part of the invested capi¬ 
tal. Similarly, an earned surplus actually remain¬ 
ing and employed in the business is invested capital 
and not borrowed capital, even though it has been 
divided as profits and credited on the books to the 
individual stockholders,unless such sums could be 
drawn by the stockholders at any time without re¬ 
striction.Moreover, where, although a dividend 
was declared, money was never distributed and nev¬ 
er available for distribution, the amount of the div¬ 
idend remains invested capital ;83 nor is the corpo¬ 
ration estopped to show this state of affairs by the 


fact that its records show a declaration of divi¬ 
dends.^^ 

§ 451. Good Will 

Good will, paid for in stock, may be incFuded in In¬ 
vested capital at a value determinable under the rules as 
to the valuation of intangible property. 

Under statutes so providing, the value of good 
will may be included in invested capital,provided 
it is paid for in shares of stock,which are spe¬ 
cifically issued therefor,S7 in a bona fide transac¬ 
tion ;S8 but it has also been held that the value of 
good will may be included where it is purchased for 
cash payments.Good will created or developed 
by the taxpayer cannot be included in invested cap¬ 
ital. 

In order that good will may be included in in¬ 
vested capital, a valuation must have been placed on 
it as of the time it was acquired and, where the 


79. D,C.—Geo. Feick & Sons Co. v 
Blair, 26 P.2d 540, 58 App.D C. 168. 

80. D C.—Geo. Feick & Sons Co. v. 
Blair, supra. 

SI. U.S.—Davidson & Case Lumber 
Co. V. Hotter, D.C Kan.. 14 F.2d 137 
—Eaton V. Bng-lish & Mersick Co., 
C.CA.Conn., 7 F.2d 54. 

Surplus as part of invested capital 
see infra § 456. 

82. U.S.—Weed & Ero. v. U. S., 38 

F.2d 935, certiorari denied 61 S.Ct. 
25, 282 U.S. 846, 75 L.Ed. 750. 

S3. U.S.—Flynn v. Haas Bros., C.C. 

A.Cal., 20 F.2d 510. 

In eHect no declaration of dividend 
U.S—Flynn v. Haas Bros,, supra. 
84. U.S.—Flynn v. Haas Bros., su¬ 
pra. 

35. U.S.—J. R. Johnson & Co. v. 
Noel, D.C.Va, 26 F.2d 670—Geo. L. 
Tracy & Co. v. Rasmussen, D C. 
Mont, 26 F.2d 139—McKesson & 
Robbins V. Edwards, D.C.N.Y., 14 
F.Supp. 109, affirmed, C.C.A., 102 F. 
2d 995, certiorari denied 60 S.Ct. 93, 
308 U.S. 577, 84 L.Ed. 483—Nye v. 
U. S., D.C.Mass., 4 F.Supp. 527, re¬ 
versed on other grounds, C.C.A,, 84 
F.2d 457—Hope Forge & Machine 
Co. v. U. S., 64 Ct.CL 332. 

Meaningr of “good will“ 

(1) “Good will” has definite ac¬ 
cepted meaning for tax purposes, 
well recognized by law.—H. D. & J. 
K. CroRSwell, Inc. v. Jones, D.C.S.C., 
52 F.2d 880, reversed on other 
grounds, C.C.A., Jones v. H. D. & J. 
K. Crosswell, Inc., 60 F.2d 827. 

(2) “Good will," in income tax 
statute, means advantage acquired in 
consequence of general public pat¬ 
ronage from habitual customers.— 
Strong Pub. Co. v. C. I. R., C.C.A,, 
56 F.2d 550. 

86. U.S.—-Lewis A. Crossott Co. v. 


U. S., CtCl., 50 F.2d 292—Bacon 
Coal Co. V. U. S., D.CN.Y., 34 F.2d 
706—Charles C. Lewis Co. v. U. S., 
D.C.Mass., 14 F.Supp. 471. 

D.C—Lafayette-South Side Bank v. 
Commissioner of Internal Revenue, 
33 F.2d 646, 59 App.D.C. 91. 

Pro rata part of shares 

Where property, including good 
will, IS transferred to the corporation 
for shares and credit, the good will 
mu.st be deemed to have been paid 
for in shares and credit in the pro¬ 
portion which it represents of all 
the property, and is entitled to bo 
included in invested capital only to 
its pro rata part of the shares issued. 
—FI. H. Hornfeck & Sons v. Ander¬ 
son, C.C..^.N.Y., 60 F.2d 38. 
Decrease in value of shares 

Where substantial value represent¬ 
ing good will was originally paid in 
for stock of corporation, allowance 
should be made for good will as item 
of invested capital of successor cor¬ 
poration having same capital and 
financial structure, notwithstanding 
successor corporation's decrease in 
par value of common stock without 
change in number of shares.—l^io- 
neer Pole & Shaft Co. v. C. I. R., C.C. 
A., 55 F.2d 861. 

87. U.S.—Henry Prentiss & Co. v. 
U. S., C.C.A.N.Y., 57 P.2d 676, modi¬ 
fied on other grounds 53 S.Ct. 283, 
288 U.S. 73, 77 L.Ed. 626, followed 
in Swedish Iron & Steel Corpora¬ 
tion V. Edwards, 69 F.2d 1018— 
Lewis A. Crossett Co. v. U. S., Ct. 
CL, 50 F.2d 292—Charles C. Lewis 
Co. V. U. S., D.C.Mass., 14 F.Supp. 
471. 

88. U.S.—Lewis A. Crossett Co. v, 
U. S., Ct.CL, 60 F.2d 292. 

89. U.S.—Thrce-In-One Oil Co. v. U. 
S., CtCL, 35 F.2d 987. 
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Purchase or appropriation 
To include value of good will as 
capital asset for tax purposes, cor¬ 
poration must have made purchase 
thereof or definite appropriation 
therefor from earnings already accu¬ 
mulated for that purpose.—W. FI 
FIill Co. v. C. I. R., C.C.A., 64 P.2d 
506, certiorari denied W. FI. Hill Co., 
by Union Guardian Trust Co., v. Hel¬ 
vering, 54 S.Ct. 126, 290 U.S. 691, 
78 L.Ed. 695. 

Weekly payments on account of 
good will in accordance with incor¬ 
poration agreement was held part of 
invested capital.—Sapolin Co. v. An¬ 
derson, D.C.N.Y., 64 F.2d 137. 
Payment from income 

(1) Payments from net earnings 
on account of good will purchased 
will not to be credited as “invested 
capital."—Baker & Taylor Co. v. U. 
S., D.C.N.Y., 21 F.2d 787, affirmed, C 
C.A., 26 F.2d 187, certiorari denied 49 
S.Ct. 19, 73 L.Ed. 538. 

(2) Good will paid for by income 
bonds payable from future earnings, 
if any, is not “invested capital" in 
determining profits tax.—Baker & 
Taylor Co. v. U. S., C.C.A.N.Y., 26 F. 
2d 187, certiorari denied 49 S.Ct. 19, 
278 U.S. G16, 73 L.Ed. 538. 

90. U.S.—Richmond Hosiery Mills 
V. Rose, C.C.A.Ga., 73 F.2d 316, 
certiorari denied 55 S.Ct. 644, 294 

U. S. 718, 79 L.Ed. 1260—W. H. Hill 
Co. V. C. I. R., C.C.A., 64 F.2d 606, 
certiorari denied W. H. Hill Co., 
by Union Guardian Trust Co. v. 
Flelvering, 54 S.Ct. 126, 290 U.S. 
691, 78 L.Ed. 596—James S. Kirk 
& Co. V. U. S., Ct.CL, 3 I^’.Supp. 631. 

91. U.S.—Landesman - Hirschheimer 
Co. V. C. I. R., C.G.A., 44 F.2d 621 
—Colorado Continental Lumber Co. 

V. U. S.* C1,C1., 42 F.2d 827. 
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item of good will was not included as an asset at 
the time of the organization of a corporation^^ or 
the purchase of the assets of another corporation,^3 
it cannot subsequently be included for tax purposes. 

Under the rules as to the valuation of intangible 
property, discussed supra § 443, the value of good 
will, as invested capital, is limited to its cash value, 
or the par value of the stock issued for it, or a 
specified percentage of the value of the total stock 
of the corporation, whichever is the lowest.^^ 

Good will as part of the surplus of the taxpayer 
is considered infra § 456. 

§ 452. Interest 

Under some circumstances, interest paid or due the 
taxpayer may be included in invested capital. 

Under some circumstances, interest paid or due 
the taxpayer may be included in invested capital 
for excess profits tax purposes.^^ However, a tax¬ 
payer who reports interest received on a cash basis 
cannot include in invested capital interest which has 
accrued but has not yet been paid.^^ 

Interest paid by the taxpayer on money borrowed 
to make additions and improvements during a peri- 


§ 45 ^ 

od of construction cannot be included in invested 
capital.Q'^ 

§ 453. Expenses 

Expenditures which result in the acquisition of a 
permanent asset, as distinguished from mere operating 
expenditures, may be allowable as invested capital for 
excess profits tax purposes. 

Sums expended by the taxpayer which result in 
the acquisition of a permanent asset may be allow¬ 
able as invested capital.^^ However, mere operat¬ 
ing expenses are not included within the term “in¬ 
vested capital.'''^^ Thus expenses incurred for 
changing equipment and experimentation by a man¬ 
ufacturer are allowable as invested capital but 
the manufacturer's loss because of the defective¬ 
ness of some equipment produced after the experi¬ 
ments had been completed is a mere operating ex¬ 
pense not allowable as invested capital.2' Advertis¬ 
ing expenses may not be included in invested cap¬ 
ital in the absence of a showing to what extent the 
value of the company’s good will was increased 
thereby, and what part of the advertising expense 
was attributable thereto.^ 

Whether items erroneously charged to* operating 
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B2, U.S.—Landesman - Hirschheimer 
Co. V. C. 1. R., C.C.A., 44 F.2d 521. 

93. U.S.—Henry Prentiss & Co. v. 

U. S., C.C.A.N.Y., 67 P.2d 676, 

modified on other grounds 53 S Ct. 
2S3. 288 U.S. 73, 77 L.Ed. 626, fol¬ 
lowed in Swedish Iron & Steel 
Corporation v. Edwards, 69 P.2d 
1018—Charles C. Lewis Co. v. U. 
S., D.C.Mass., 14 P.Supp. 471--Mc- 
Kesson & Robbins v. Edwards, D. 
C.N.Y., 14 F.Supp. 109, affirmed, C. 

C. A., 102 E.2d 995, certiorari denied 
60 S.Ct. 93, 308 U.S. 577, 84 L.Ed. 
483. 

As part of general purchase 

It is not enough to issue stock for 
the property of another corporation 
generally, which was taken over, 
since good will is an incident to the 
business of any going conci’rn and 
may follow it and not bo paid for in 
the stock of the acquiring company. 
—Henry I^rcnliss & Co. v. U. S., C. 
CA.H.Y., 57 E. 2(1 g 7G, modified on 
other grounds 53 S.Ct. 283, 288 U.S. 
73, 77 L.Ed. 626, followed in Swedish 
Iron & Steel Corporation v. Edwards, 
69 E.2d 1018. 

94. U.S.~J. R. Johnson & Co. v. 
Noel, D.C.Va., 26 P.2d 670—Geo. 
L. Tracy & Co, v. Rasmussen, I>.€* 
Mont., 26 P.2d 139—Nye v. U. S., 

D. C.Mass., 4 P.Supp. 627, reversed 
on other grounds, C.C.A., '84 P.2d 
467—Hope l^orge & Machine Co. 

V. U. S., 64 CtCl. 332. 

47 C.XS.-42 


KTo cash value shown. 

U.S.—Bacon Coal Co. v. U. S., D.C. 
N.Y.. '34 P.2d 706. 

95- Notes representing interest due 
the taxpayer from a corporation 
which is solvent and will eventually 
be able to pay such notes have been 
hold to be allowable as invested cap¬ 
ital, notwithstanding the taxpayer 
has waived the payment of interest 
temporarily until the corporation is 
m a better financial position.—Mt. 
Vernon Car Mfg. Co. v, U. S., Ct.Cl., 
48 P.2d 440. 

98. U.S—Schmoller <& Mueller 
Piano Co. v. U. S., 67 Ct.Cl. 428. 

97. U.S.—Oswego & S. R. Co. v. C. 

I. R., C.C.A., 20 P2d 487, certio¬ 
rari denied 49 S.Ct. .263, 279 U.S. 
812, 73 LEd. 988. 

98. D.C.—News Pub. Co. v. Blair, 
29 P.2d 955, 58 App.D.C. 295. 

Increase of newspaper circulation 
Amount expended by newspaper 
company in building up circulation 
was held invested citpital.—News 
l^ub. Co. V. Blair, supra. 
Improvement of mine and appurte¬ 
nances 

(1) Cost of extending slopes in 
eoal mine is ''invested capital."— 
Tfittlo Cahaba Coal Co. v. Snead, D.C. 
Ala., 35 X^.2d 31, appeal dismissed, C. 
C.A., Snead v. Little Cahaba Coal 
Co., 63 F.2a 560—Little Cahaba Coal 
Co. V. U. a, D.UAla., 33 P.2d 796— 
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Blockton Cahaba Coal Co'. v. U. S.,. 
24 P.2d 180. 

(2) Coal company was also held 
entitled to capitalize tenant dwelling 
houses for invested capital at actual 
cost.—Little Cahaba Cbal Co. v. 
Snead, supra—Little Cahaba Coal 
Co. V. U. S., supra. 

S9. U.S.—Park Amusement Co. v. 

McCaughn, D.C.Pa., 14 F.2d 553. 
Expenses in sale of stock 

“Invested capital” cannot be in¬ 
creased by commissions paid for sale 
of corporate taxpayer's stock or by 
discount from par to purchasers — 
Simmons Co. v. C. I. R., C.C.A., 33 P. 
2d 75, certiorari denied Simmons Co. 
V. Lucas, '50 'S.Ct. '3'7, 280 U.S. 588, 
74 L.Ed. 637. 

Conclusiveness of book entries 

Entries on taxpayer's books of 
charges to current expenses are not 
conclusive in determining invested 
capital in calculating excess profits 
tax.—Isbell Porter Co. v. C. I. R., 
C.C.A., 40 P.2d 433'. 

1. U.S.—^C. I, R. V. American Seal¬ 
ing Co., CC.A., 50 P.2d 681. 

2. U.S.—0. I. R. V, American Seat¬ 
ing Co., supra. 

3. Comparatively large volume of 
sales was no evidence of amount at 
which good will should be valued in 
determining income tax,—Three-In- 
One Oil C<x V.. U.. S,^ Ct.Cl., 36 P.2.d 
987. 
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expenses may be restored to invested capital de¬ 
pends on the facts and circumstances in each case.^ 

§ 454. Taxes 

Where a taxpayer makes returns on an accrual basis, 
the amount of accrued taxes may not, although unpaid, 
be included as invested capital. 

Where the taxpayer makes its returns on an ac¬ 
crual basis, the amount of taxes payable out of in¬ 
come for the taxable year must be deducted, and 
is not to be deemed part of the invested capital, 
as surplus or undivided profits, after such liability 
accrues,5 even though the taxing statute was not 
passed until the latter part of the taxable year, 
where it was retroactive;® and^ under a treasury 
regulation to that effect, this is so even though the 
taxpayer was granted an extension of time for mak¬ 
ing his tax return.'^ 

§ 455. Reorganization or Change of Owner¬ 
ship 

Where the excess profits tax statute so provides, in 
case of a reorganization or change of ownership of a 


business, or a change of ownership of property, where 
the majority interest or control remains in the same 
persons, the assets transferred have the same value as 
invested capital after the change as they had before. 

Under statutes so providing, in case of a reor¬ 
ganization, consolidation, or change of ownership 
of a trade or business, or change of ownership of 
property, after March 3, 1917, if an interest therein 
or the control thereof, to the extent of fifty per 
cent or more, remained in the same persons, no as¬ 
set transferred to the new organization or owner 
from the previous owner could be valued as in¬ 
vested capital at an amount greater than it would 
have been so valued if it had not been transferred 
and if the previous owner was not a corporation, 
then the value of any asset so transferred will be 
valued at its cost of acquisition when acquired by 
the previous owner, with allowance for deprecia¬ 
tion, impairment, betterment, or development.^ Un¬ 
der the latter provision, where the property was 
acquired by the original owner without cost, it is 
not entitled to credit as invested capital in the 
hands of the new owner.!® However, notwithstand- 


4. Rsstoratiou denied 

U.S.—Morns Coal Co. v. C. I. R., C. 
C.A., -48 F.2d 810. 

5. U.S.—Pawcus Machine Co. v. U. 
S, CtCl., 51 S.Ct. 144, 282 U.S. 
375, '75 L.Ed. 397—National Straw 
Works V. C. I. R., C.C.A., 47 F.2d 
iS44—Hotel Wisconsin Realty Co. 
V. C. I. R., C.C.A., 47 P.2d >842— 
Daily Pantagraph v. U. S., Ct Cl, 
37 F.2d 7S3, modified on other 
grounds 51 S Ct. 214, 282 U’S. 813, 
75 L Ed. 728—W. S. Bogle & Co. v. 
C. 1. R, C.C.A., 26 F.2d 771—Bow¬ 
ers V. Max Kaufmann & Co., C.C. 
A., 18 F2d 69—Nichols v. Sylves¬ 
ter Co., CC.A.Mass., 16 P.2d 98, 
certiorari denied 47 S.Ct. 475, 273 
U.S. 760, 71 UEd. 878—American 
Bronze Powder Mfg. Co. v. U. S, 
6’7 CtCl. 564—D’Oher v. U. S., 61 
Ct.Cl. 89'5, certiorari denied 47 S. 
Ct. 94, 27-3 U.S. 700, '71 L.Ed. 847. 

6. U.S.—Nichols V. Sylvester Co., C. 
C.A.Mass., 16 F.2d 98, certiorari 
denied 47 S.Ct. 475, 273 U.S. 760, 
71 L.Ed. 878—American Bronze 
Powder Mfg. Co. v. U. iS., 67 Ct.Cl. 
564. 

7. U.S.—Nichols V. Sylvester Co., C. 
C.A.Mass., 16 F.2d 98, certiorari 
denied 47 S.Ct. 475, 2'73 U.S. 760, 
71 LBd. §78. 

a U.S.—Conrad & Co. v. C. I. R., C. 
C.A., 50 F.2d 676—Keen & Woolf 
Oil Co. V. C. I. B., C.'C.A.La., -19 F 
2d 45—Mead Fibre Co, v. U. S., D. 
C.Ohio, 43 F.2d 372—Bay City 
Fuel Co. V. U. S., CLCL, I8 F.Supp. 
8'57. 

Transaction held within provision 

Transfer of partnership’s proper¬ 
ty in exchange for corporation's en¬ 


tire capital stock and assumption of 
partnershi,p indebtedness, which cor¬ 
poration paid, was held “reorganiza¬ 
tion" or “change of ownership,” 
within this provision.—Conrad & Co. 
V. C. I. R., C.C.A, 50 F,2d 576. 

Bona fide character of reorganiza¬ 
tion does not prevent application of 
statute limiting valuation of assets 
on reorganization.—Monarch Elec¬ 
tric & Wire Co. v. C. I. R., C C.A., 
38 F.2d 417. 

On reorganization "by exchanging 
stock, value of stock surrendered 
was reckoned without increase in 
ascertaining consolidated invested 
capital, notwithstanding greater par 
value of new shares.—^American 
Molasses Co. of N. Y. v. U. S., 68 
Ct 'Cl. 1, certiorari denied 51 S.Ct. 22, 
282 U.S. 841, 75 L Ed. 747. 
Corporation as within rule; “inter¬ 
est;” “4jontrol” 

(1) This provision includes reor¬ 
ganization of corporation; and the 
word “control," when applied to cor¬ 
poration, relates to control by stock¬ 
holders.—^W. A. Sheaffer Pen Co. v. 
Lucas, 41 F.2d 117, 59 App.D.C. 323. 

(2) “Interest" retained refers to 
ownership, and “control" to voting 
power.—Keen & Woolf Oil Co. v. O. 
I. R., aaA.La., 49 F.2d 45. 

(3) Assets transferred on reor¬ 
ganization could not bo allowed in- | 
creased value, m determining invest- j 
ed capital, where stock was owned ; 
by same stockholders, although con¬ 
trol within group shifted.—Monarch 
Electric & Wire Co. v. C. I. R., C.C. 
A., 38 F.2d 417. 

Transfer prior to March 3, 1917 

In consolidated return filed by par- 
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I ent corporation, including, as part of 
I subsidiary's invested capital, true 
value, as of time of transfer, of land 
transferred before 1917 by one sub¬ 
sidiary to another, was held proper 
in determining excess profits tax, 
although, in absence of transfer, 
statement of true value would have 
been precluded.—Southern Pac. Co. 
V. Edwards, D C.N Y., 57 F.2d 891. 

9. U.S.—Fifth Street Bldg. v. C. I. 
R., C.C.A., 77 F.2d 605—Keen & 
Woolf Oil Co. V. C. I. R., C.C.A. 
La., 49 P.2d 45—Bay City Fuel Co. 
V. U. S., CLCL, S FSupp. 857. 

D.C.—Symmgton-Anderson Co. v. C. 
I. R., 33 F.2d 372, i50 App.D.C. 7-6, 
certiorari denied Syminglon-An- 
derson v. Lucas, 50 S.Ct. 38, 280 
U.S. 500, 74 L.Ed. 638. 
Intangibles purchased for cash 
It has been held that this statute 
applies when intangibles are ac¬ 
quired, even though paid for by cash 
or its equivalent.—Conrad & Co. v. 
G. I. R, C.C.A., 50 F.2d 576—Bird & 
Son V. White, D.C.Mass., 16 l^.Supp. 
168. 

10. U.S.—Northwestern Motor Car 
Co. V. C. I. R., C.C.A., 45 F.2d 357. 

D.C.—Symington-Andorson Co. v. C 
I. R., 33 F,2d 372, 59 App.D.C. 76, 
certiorari denied Symington-An- 
derson v. I^ucas, 60 S.Ct. 38, 280 
U.S. 590, 74 L.Ed. 338. 

Valuation to determine gains 

Term “fair market value," as used 
in statute fixing such value of prop¬ 
erty acquired by gift as basis for 
ascertaining gain or loss from do¬ 
nee’s sale or other disposition there¬ 
of, is not controlling in determining 
“cost of acquisition" under this stat- 
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ing these provisions, if the property is resold and 
converted into cash, and a profit is realized on the 
resale, such profit, if continued in the business as 
surplus or undivided profits becomes an addition to 
the invested capital for the ensuing year, and must 
be taken into account the same as money paid in 
or derived from any other source.!^ These pro¬ 
visions simply guard against the allowance of a 
claim for appreciation in value as long as the prop¬ 
erty purchased is retained by the purchaser in its 
original form.^2 xhe character of the transfer, as 
to whether or not it falls within the statute is fixed 
at the time the transfer occurs.^S 

Under a statute to the effect that the invested 
capital of a predecessor business for the prewar pe¬ 
riod, prior to the organization of the corporation, 
shall be the invested capital of such corporation, it 
has been held that valuations of assets for the tax¬ 
able year which were not included in invested cap¬ 
ital for the prewar years shall be carried back to 
the earlier period.^^ 

Without reference to these statutes, it has been 
held that where a new corporation is formed solely 
for the purpose of complying with the law, so as 


legally to continue the existence of the old corpo¬ 
ration, the new corporation cannot increase its in¬ 
vested capital over that of the old merely by the 
transfer of assets to the new corporation, since 
there is no actual sale or investment of capital in¬ 
volved in the change.^^ 

§ 456. Reserves, Surplus, and Undivided 
Profits 

For excess profits tax purposes, “invested capital’' 
may include paid-in or earned surplus and undivided 
profits. 

Under some statutory definitions of the term, 
^hnvested capital’^ includes paid-in or earned surplus 
and undivided profits,^® other than surplus or un¬ 
divided profits earned during the tax year.^'^ The 
terms “surplus'" and “undivided profits" have been 
defined as the excess of the aggregate assets of a 
corporation over its liabilities, including its capi¬ 
tal and it includes a true “reserve.”^^ 

Impairment of capital. While the general “in¬ 
vested capital" consisting of the amount paid in for 
capital stock is not affected, for excess profits tax 
purposes, by an impairment of the capital, as dis- 


ute.—Fifth Street Bldg-, v. C. I, R., 
CC.A., 77 P.2d 605. 

11. U.S.—McLaughlin v. Baker, 
Hamilton & Pacific Oo., O.C.A.Cal., 
31 F.2d 545. 

12. U.S.—McLaughlin v. Baker, 
Hamilton & Pacific Co., supra. 
The object of the statute was to 

prevent the swelling of the invested 
capital by including war-time infla¬ 
tions since March 3, 1917, on putting 
the ownership of property into a 
corporation if the real interest or 
control was not changed by more 
than fifty per cent.—Keen & Woolf 
Oil Co. V. C. I. K.., C.C.A.La., 49 P. 
2d 45. 

13. U.S.—Keen & Woolf Oil Co. v. 
C. I. R., supra. 

14. Value of good will as found for 

taxable year was properly taken as 
prewar value in determining war 
profits credit, notwithstanding ap¬ 
preciation.—Loft, Inc., V. Bowers, 
C.C.A.N.Y., 29 P.2d 651, certiorari 

denied -19 S.Ct. 351, 279 U.S. 86S, 7'3 
L.Ed. 997. 

15. Good will aud other iutaugihle 
assets cannot be capitalized in such 
case so as to increase the amount of 
invested capital of the new corpora¬ 
tion.—Michigan Stove Co. v. Wood- 
worth, D.C.Mich., 38 P.Supp. 396, af¬ 
firmed, C.C.A., 117 P.2d 742. 

16 . U.S.—Ralston Steel Oar Oo. v. 
q. I. R., C.C.A., 63 P.2d 948—Jacob 
Bros. Co. V. O. I. R., C.aA., 60 P.2d 
394—McLaughlin v. Baker, Hamil¬ 
ton & Pacifio Co., C.C.A.CaL, 31 P. 


2d 545—Lee Hardware Co. v. U. 
S., D.CKan, 13 F.2d 906. 

17. U.S —Jacob Bros. Co. v. C. I. 

R. , C.C.A,, 50 P.2d 394. 

Dividend as reducing earned surplus 

In determining to what extent the 
declaration of a dividend diminishes 
the earned surplus and undivided 
profits which may be included in in¬ 
vested capital, it has been held, un¬ 
der a provision to that effect, that a 
distribution made during the first 
sixty days of a taxable year is 
deemed to have been made from the 
earnings and profits of preceding 
years, but a distribution made dur¬ 
ing the remainder of the year is 
deem.ed to have been made from the 
earnings of the current year.—Da¬ 
vidson & Case Lumber Co. v. Hot¬ 
ter, D.C.Kan., 14 P.2d 137. 

18. U.S.—Willcuts V. Milton Dairy 
Co., Minn., 48 S.Ct. 71, .275 U.S. 
21*5, 72 L.Ed. 247—Aldrew Oil & 
Gas Co. V. Alexander, C.C.A.Okl., 
70 P.2d 160, certiorari denied 55 

S. Ct. SI, 29'3 U.S. '570, 79 L.Ed. 668 
—Landosman-Hirschheimer Co. v. 
C. 1. U., C.C.A., 44 P.2d 521. 

19. U.S.—Landesman - Hirschhei- 
mer Co. v. C. I. R., supra. 

Kature of true ^‘reserve” 

Ordinarily the true reserve is re¬ 
garded as that part of the carnc'd 
surplus which has boon merely seg¬ 
regated, or appropriated for some 
contemplated capital expenditure; 
but where a reserve is created to 
take care of depreciation or oh- 
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solescence, or to provide for that 
portion of accounts receivable which, 
m all probability, will never be col¬ 
lected, it does not contemplate a cap¬ 
ital expenditure, and may not be in¬ 
cluded in invested capital.—Landes- 
man-Hirschheimer Co. v. C. I. R., su¬ 
pra. 

Legal reserve of insurance compa¬ 
nies 

(1) The actual paid-in legal re¬ 
serve of a mutual insurance compa¬ 
ny, required by law, has been held 
to constitute invested capital.—Duf¬ 
fy V. Mutual Ben. Life Ins. Co., K.J, 
47 S.Ct. 205, 272 U.S. 613, 71 L.Ed. 
439—Minnesota Mutual Life Ins. Co. 
V. U. S., CtCl., 66 Ct.CL 481, cer¬ 
tiorari denied 49 S.Ct. 352, 279 U.S. 
856, 73 L.Ed. 998. 

(2) This has also been held true 
of the legal reserve of stock compa¬ 
nies.—Moncure v. Atlantic Life Ins 
Co., 'C.G.A.Va., 44 P.2d 167, certiorari 
denied Moncure v. Atlantic Life Ins. 
Co., 61 S.Ct, 346, 283 US. S28, 75 
L.Ed. 1438. 

(3) If “invested capital” of stock 
insurance company is limited to 
money paid by stockholders, legal 
reserve should be classified for tax¬ 
ation as “paid-in or earned surplus.” 
—Moncure v. Atlantic Life Ins. Co., 
supra. 

Reserve for depreciation may be 

deducted from surplus in determin¬ 
ing invesU'd capital.—X'^elham Mills 
V. U. S., O.C.A.S.C., 79 p.2d 652-- 
Union Bleachery v. U. S., C.C.A.S,C., 
79 P.2d 549, 102 A.L.R. 204. 



INTERNAL REVENUE 


47 aj.s. 


cussed supra § 438, since tlie terms '^surplus’* and 
■'"undivided profits’^ within some excess profits tax 
acts are the excess of the assets of a corporation 
over its liabilities, including its capital, such sur¬ 
plus and profits are subject to be diminished by op¬ 
erating deficits, capital impairment, and the like 
and such terms include cash paid in or profits earn¬ 
ed and retained only while the capital is unimpair¬ 
ed, and do not include cash paid in or profits earn¬ 
ed prior to the time when any impairment of cap¬ 
ital has been made good.^i Thus the true amount 
of earned surplus and undivided profits can be de¬ 
termined only by annually depreciating consum- 
ahle, wasting, or depreciable assets.22 
Intangible assets. While the earned surplus of 
a corporation may include intangible property, 
such assets may not be included in the paid-in sur¬ 
plus of a corporation,so that the paid-in surplus 
may not include the value of good will.^® 

Development of increased value. While mere ap¬ 
preciation or increase in value cannot be included 
in invested capital as surplus or undivided profits, 
as discussed supra § 444, the increased value of 
property as a result of the exploration or develop¬ 
ment of the property,and not exceeding the cost 
of the work,may be credited to earned surplus; 
but no allowance can be made for such increase 


where the taxpayer made no showing of the ex¬ 
tent of such increase.^S 

Uncollected profits. Where the taxpayer makes 
its returns on an accrual basis, uncollected profits 
on installment sales reported as income should be 
included in invested capital as earned surplus 
but, where the corporation uses the installment 
sales accounting method, uncollected or unrealized 
profits may not be included in invested capitah^O 

Gift, or acquisition for less than value. While, 
in general, the value as invested capital of assets 
acquired by a corporation is the cost of acquisi¬ 
tion of the property, as discussed supra § 445, under 
a treasury regulation to that effect, where tangible 
property is conveyed to the corporation as a gift, 
or at a value clearly and substantially in excess of 
the par value of the stock or shares paid therefor, 
then the amount of the excess shall be deemed to be 
paid-in surplus.However, cash paid to the cor¬ 
poration in excess of the tangible assets purchased 
is not invested capital where it was done to rid the 
purchaser of certain guaranty obligations with re¬ 
spect to the corporation.^^ In determining wheth¬ 
er the stock was issued for tangible property with¬ 
in this regulation, the law will look to the substance 
of the transaction rather than to the form;^^ am;] 
similarly, in determining whether the fair market 


20. D.C.—Guantanamo Sugar Co. v. 
Helvering, 85 F.2d 252, 66 App.D.C. 
S6. 

21. IJ.S.—Willcuts V. Milton Dairy 
Co., Minn., 48 S.Ct. 71, 275 US. 215, 
72 D.Ed. 247—Aldrew Oil & Gas 
Co. V. Alexander, C C.A.Okl., 70 F. 
,2d 160, certiorari denied o'o S Ct. 
81, 293 U.S. 570, 79 L.Ed. 668— 
Musical Instrument Sales Co. v. 
Anderson, CC.A.NY., 40 F.2d 454. 

22. US.—Ralston Steel Car Co. v. 
C. I. R., C.C.A, 5'3 ■F.2d 948. 

Depreciation as deduction in comput¬ 
ing excess profits tax generally 
see infra § 486. 

23. U.S.—Lincoln Chemical Co. v. 
Edwards, C.C.A.N.Y., 289 F. 458, 

33 C.J. p 310 note 38 [c] (2). 

24. U.S.—Strong Pub. Co. v. C. I. 
R., C.C.A., 56 F.2d 550—Lewis A. 
Crossett Co. v, U. S„ Ct.Cl., 50 P.2d 
292—Colorado Continental Lum¬ 
ber Co. V. U. IS., CtCL, 42 F.2d 327 
—Daily Pantagraph v. U S., Ct. 
CL, 37 P.2d 7'S3, modified on other 
grounds 51 S.Ct. 214, 282 U.S. 813, 
'7,5 L.Ed. 728—James S. Kirk & 
Co. V. U S., CI.C1., 3 F.Supp. 6'31. 

25. U.S.—B. F. Sturtevant Co. v. C. 
r. R., C.C.A., 75 F.2d '316—Colorado 
Continental Lumber Co. v. U. S., 
Ct.CL, 42 F.2d 327. 

D.C.-Lafayette-South Side Bank v. 
Commis.sloncr of Internal Reve¬ 
nue, 33 F.2d 646, 59 App.D.C. 91. 


Good will as invested capital gen¬ 
erally see supra § 451. 

26. U.S.-^La Belle Iron Works v. 

U. S.. Ct.Cl., 41 S.Ct. 528, 256 U. 
S. 377, 65 L.Ed. 998—Lincoln 

Chemical Co. v. Edwards, D.C.N 
Y., 272 P. 142, affirmed, C.C.A., 289 
F. 458. 

27. U.S.—La Belle Iron Works v. 

U. S., Cl CL, 41 S.Ct. 528, 256 U.S. 
'377, 65 L.Ed. 99S. 

28. US.—La Belle Iron Works v. 

U. S., supra. 

29. U.S.—Jacob Bros. Co. v. C. I. R., 
C.C.A., 50 P.2d 391. 

30. U.S.—Standard Computing Scale 
Co. V. U. IS., CtCL, 52 P.2d 1018— 
John M. Brant Co. v. U S., CtCL, 
40 F 2d 126, certiorari denied 51 
S.Ct 100, 282 U.S. 888, 75 L.Ed. 
783, rehearing denied 52 S.Ct 14, 
284 U.S. 6'31, '76 L.Ed. 1299. 

Cha|Lge in bookkeeping 
Where a taxpayer on the accrual 
basis changes its bookkeeping and 
makes returns on the installment 
basis, uncollected profits on sales 
made subseauent to such change 
should not bo included as invested 
capital.—Jacob Bros. Co. v. C. I. R., 
C.C.A., 50 F.2d 394. 

31. U.S.—Stutz Motor Car Co. of 
America v. U. S., C.C.A.Ihd., '80 F. 
2d 623—^Arizona Commercial Min¬ 
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ing Co. V. Casey, D C.Mass., 32 F. 
2d 288. 

Transfer from afOLUated corporation 

As regards excess profits tax, sub¬ 
sidiary corporation’s "invested capi¬ 
tal" was hold to include actual val¬ 
ue as of time of transfer before 1917, 
rather than purely nominal purchase 
price of lands donated by another 
subsidiary with intention of con¬ 
tributing surplus, where donation, in 
effect, was made by parent corpora¬ 
tion holding total stock of both sub¬ 
sidiaries.—Southern Pac. Co. v. Ed¬ 
wards, D.C.lSr.Y., i57 F.2d '891. 
Conveyance by one given right to 
subscribe 

TTnder the treasury regulation re¬ 
ferred to in the text, requiring the 
conveyance to have been made by a 
shareholder in order that the excess 
value may be regarded as invested 
capital, any excess value of tangible 
property transferred to a corporation 
by one given rights to subscribe for 
capital stock constituted "paid-in 
surplus” under the statute.—Tall 
Timber Lumber Co. v. C. I. R., C.C.A. 
La., 39 P.2d 888. 

32. U.S.—Musical Instrument Sales 
Co. V. Anderson, .aC.A.N.Y., 40 F. 
2d 454. 

33. U.S.—Arizona Commercial MiiVr 
ing Co. V. Casey, D.C.Mass., 32 F*! 
2d 288. 
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value of the property shall be included in invested 
capital, the law looks to the substance of the trans¬ 
action rather than to form, and considers all per¬ 
tinent facts.^^ 

§ 457. Computation in General 

For excess profits tax purposes, capital must be com¬ 
puted in accordance with statutory provisions. 

The amount of the invested capital must be com¬ 
puted in accordance with the provisions of the per¬ 
tinent statute and in the light of all the facts.^S In 
determining the value of the invested capital of a 
corporation formed by the combination of two 
concerns, the parties’ valuation of the two proper¬ 
ties for the purpose of effecting the combination 
is entitled to consideration, and under certain con¬ 
ditions will be accepted as the value of the com¬ 
bined invested capital.36 

Affiliated corporations. Under a statute requir¬ 
ing affiliated corporations to file a consolidated re¬ 
turn, the total invested capital of such corpora¬ 
tions is properly determined by setting off the loss¬ 
es of some against the undivided profits of others.^'^ 
In determining the consolidated invested capital of 
affiliated corporations, the parent company, pur¬ 
chasing the stock of the subsidiary with its own 
stocks and bonds, may include the subsidiary’s tan¬ 
gible and intangible assets,*38 but, since bonds are 
borrowed capital which may not be included within 
invested capital, as discussed supra § 440, the con¬ 
solidated invested capital must be reduced to the 
extent that the parent’s company’s bonds are deem¬ 
ed to have been issued for the subsidiary’s tangible 
property.In any event, treasury regulations re¬ 
lating to the computation of invested capital in the 
case of affiliated corporations have no application 
where it is not shown that there was an affiliation.^^ 

Declared value. Under some statutes the de¬ 
clared value of its capital stock made by a corpo¬ 


ration for excise tax purposes, discussed infra § 
522, is used as a basis for computing the value of 
its stock for excess profits tax purposes.^^ Where 
a corporation has undervalued its stock and paid a 
small capital stock tax as a result thereof, it has 
been held that it will not be permitted to change 
its valuation because the low valuation will so in¬ 
crease its excess profits tax as not to be to its ad¬ 
vantage.'^^ Where a holding company merges with 
its subsidiaries as a result of which, under state 
law, the merging corporations become a single enti¬ 
ty but without terminating the corporate existence 
of any of them, the holding company is entitled to 
add to its own declared value of capital stock the 
values declared by its subsidiaries in computing its 
adjusted declared value of capital stock in the fol¬ 
lowing tax period.^^ 

§ 458. Determination by Comparison with 
Similar Corporations 

Under certain conditions, where invested capital is 
not otherwise satisfactorily determinable, the invested 
capita!, or the amount of the excess profits tax, may 
be determined by comparison with representative con¬ 
cerns in the same trade or business as the taxpayer. 

Under a provision of the revenue act of 1917 to 
that effect, the commissioner of internal revenue 
may, if invested capital is not otherwise satisfac¬ 
torily determinable, allow as a deduction the same 
proportion of the net income of the taxpayer as the 
proportion which the average deduction of repre¬ 
sentative concerns in the same trade or business 
bears to the net income of such concerns and 
under the revenue act of 1918 the commissioner 
may in such case compute the lax by taking the 
same proportion of the net income of the taxpayer 
as the proportion which the average tax of repre¬ 
sentative concerns in the same trade or business 
bears to the net income of such concerns.'^^ How- 


'34. IT.S.—^^Stutz Motor Car Co. of 
America v. U. S., CC.A.lnd., 80 
F.2d 62'3. 

-35. Amount of dividends paid from 
surplus 

In determining how much of the 
surplus of a corporation was used 
to pay dividends, ordinarily it is 
proper to take the average monthly 
income on the basis of the profits 
for the year, and from that deter- 
'mine how much income had accrued 
at the time of the payment of the 
•dividend; but where there is evi- 
• dence as to the amount of income 
which had accrued at the time of 
payment of the dividend, that 
.amount should be accepted in com- 
jputing how much of the surplus was 


used.—American Bronze Powder 
Mfg. Co. v. U. S., 67 Ct.Cl. 664. 

36. TJ.S.—Castner, Curran & Bullitt 
V. Lederer, D.C.Pa., 275 F. 221. 

37. U.S.—Morrisdale Coal Go. v. C. 

T. R., C.C.A., 97 F.2d 272—^7. S. 
Bogle & Co. V. C. I. R.. C.C.A,, 20 
F.2d 771. 

38. tJ.S.—Autosales Corporation v. 
C. I. R., C.C.A., 43 F.2d 931. 

39. U.S.—Autosales Corporation v. 
C. I. R., supra. 

40. U.S.—Stutz Motor Car Co. of 
America v. U. B,, C.C.AJnd., 80 F. 
2d '623. 

41. U.S,—Chicago Telephone Supply 
Co.,v. V. a, CtOl, 23 F.Supp. 471, 
certiorari denied 69 S.€t. 92, 30*5 

U. S. 628, 8'3 B.Kd, 402. 
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42. 0.S.—Chicago Telephone Supply 
Co. V. U. S., supra. 

43. U.S.—Early v. Southgate Corpo¬ 
ration, C.C.A.Va., 136 P.2d 217. 

44. U.S.—Brownsville Coal & Coke 
Co, V. Ploiner, D.C.Pa., 38 1^.26. 248 
—Fcilbach Co. v. Niles, D.C.Ohio, 
21 F.2d '495. 

45. D.C.—Symington-Anderson Co. 

V. G. I. R., 33 F.2d 372, 59 App. 
D.C. 76, certiorari denied Syming¬ 
ton-Anderson V. Lucas, '50 S.Ct. 
38, 280 U.S. 690. 74 L.Bd. 638. 

Prior adjustment of net liLoome 
Where a taxpayer entitled to the 
benefit of this statute is, under an¬ 
other statute, also entitled to a de¬ 
duction from his net income of a 
given year of a net loss sustained In 
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ever, these provisions apply only where the tax¬ 
payer has some existing invested capital, and not 
where no invested capital is shown by the pro¬ 


visions of the act, they do not apply where the prof¬ 
its resulted from a ‘'cost plus contract’’ with the 
government.*^ 


C. DEDUCTION’S 


1. In General 


§ 459. In General 

Broadly speaking, the deductibility of items for pur¬ 
pose of war profits and excess profits tax will be de¬ 
termined in accorda/nce with the character of the item 
paid and the provision of the controlling statute, and 
credits against net income should be computed in the 
light of statutory provisions. 

Questions relative to deductibility of items for 
purposes of computing excess profits taxes ordina¬ 
rily are to be determined in the light of whatever 
statutory provisions may be applicable to the case 
at bar, and the character of payments, rather 
than the name by which they may be called, de¬ 
termines their deductibility.^^ These and other 


general principles governing the deductibility of 
items for purposes of income tax, as considered su¬ 
pra §§ 229-252, 348-352, 368-371, ordinarily con¬ 
trol the deductibility of items for purposes of war 
profits and excess profits tax,50 as in the case of 
deductions allowed corporations generally,5i and 
deductions for interest paid or accrued,52 for pay¬ 
ments in discharge of obligations,53 and for taxes 
paid or accrued-54 

Credits against income. Under provisions of a 
war profits and excess profits tax act to that ef¬ 
fect, a credit against income is allowed, in comput¬ 
ing the tax, based on the average net income of the 


the succeeding year, the correct 
profits tax liability is to be comput¬ 
ed by first adjusting the net in¬ 
come, and then applying thereto the 
average rate of profits tax paid by 
comparable concerns.—Bell & Co. v. 
U. S., 6S Ct.Cl. 2'88. 

46. B.C.—Syminglon-Anderson Co. 
V. C. I. R, 33 F.2d >372, 59 App.D. 
C. 7'6, certiorari denied Symington- 
Anderson v. Lucas, 50 S.Ct. 3*8, 280 
U S. 590, 74 L.Ed 638. 

47. D.C.—Symington-Anderson Co. 
V. C. I. R, supra. 

48. U.S.—American-Hawaiian S. S. 
Co. V. U. S., CtCl., 46 F.2d 592. 

Deductions under Merchant Marine 
Act of 1920 

(1) Generally.—Bertelsen v. 

White, CC.A.Mass., 65 F 2d 719. 

(2) Who is “owner” of vessel 
within contemplation of act.—^Mun¬ 
son S. S. Line v. C. I. R., C.C.A., '7'7 
F.2d 849. 

(3) Owner’s duty to include all its 
vessels in taking deductions and not 
confine itself to those showing a 
profit—Munson S. S. Line v. C. I. 
R,, supra. 

Exemption rate under Revenue Act 
of 1917 

U.S.-^Little Cahaba Coal Co. v. U. 
S., D.C.Ala., 33 F.2d 796. 

49. U.S.—Southwestern Hotel Co. v. 
U. S., C.C.A.Tex., Ili5 F.2d 686, cer¬ 
tiorari denied 61 S.Ct 807, 312 U.S. 
70S, 8.5 L.Bd. 1136. 

50. U.S.—Southwestern Hotel Co. v. 
U. S., supra. 

51. U.S.—Diamond Shoe Co. v. C. I. 
R., G.C.A,, 42 F.2d 144, certiorari 
denied Diamond Shoe Co. v. Bur¬ 
net, 51 S.Ct '34, 282 U.'S. 8'59, 75 L. I 


Ed. 760—George La Monte & Son 
V. C. I. R., C.C.A., 32 F.2d 220. 
Cash discounts 

Allowance of precise amount of 
cash discounts taken during taxable 
year as deduction from income was 
proper, regardless of amount carried 
as reserve therefor.—Landesman- 
Hirschheimer Co. v. C. I. R., C.C.A., 
44 F.2d 521. 

Cost of interest sold 

(1) Where seller of producing oil 
and gas leases reserved fractional 
interest but parted with all title to 
tangible well equipment, without 
reserving any part of such property, 
it was entitled to deduction of full 
adjusted cost of such equipment 
from cash payment made on the sale, 
in computing profits as basis for ex¬ 
cess profits taxes.—C. I. R. v. Roe- 
ser & Pendleton, C.C.A.Tex., 118 F. 
2d 463, certiorari denied Roeser & 
Pendleton v. C. I. R., 62 S.Ct. 77, 314 
U.S. 635, 86 L.Ed. 509, rehearing de¬ 
nied '62 S.Ct 175, -314 U.S. 711, S6 L. 
Ed. 567—Columbia Oil & Gas Co. v. 

C. I. R., C.C.A.Tex., 118 P.2d 459. 

(2) However, seller was not enti¬ 
tled to recovery of full return of the 
leasehold cost in addition to recov¬ 
ery of equipment cost, and leasehold 
cost should be allocated to the re¬ 
served interest in proportion borne 
by computed value of reserved inter¬ 
est to total value of leases.—Colum¬ 
bia Oil (& Gas Co. V. C. I. R., supra. 

52. U.S.—^Wiggin Terminals v. U. 
S., aC.A.Mass., 36 F.2d 893. 

D. C.—Johnson Locke Mercantile Co. 
V. Burnet, 61 F.2d 434, 60 App.D.C. 
272. 

Payment hy demand notes , 
Where solvent corporate taxpayer 
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making its returns on accrual basis 
became currently indebted to its con¬ 
trolling stockholder for patent roy¬ 
alties and interest which sums it 
credited on its books and within two 
and one-half months after the close 
of each tax year gave to its stock¬ 
holder for the debts demand notes, 
having a cash par value, and stock¬ 
holder reported such notes on cash 
basis as gross income, amounts 
thereof were deductible in comput¬ 
ing taxpayer’s excess profits taxes- 
on ground that they had been “paid” 
to stockholder within the required- 
time.—Musselman Hub-Brake Co. v. 

C. I. R., C.C.A, 139 F.2d 65. 

53. U.S.—McDonald v. C. I. R., C. 
C.A., 52 F.2d 920. 

54. U.S.—Nye v. U. S., C.C.A.Mass., 
84 F.2d 457—Porter v. U. S., C.C.A. 
Idaho, 27 F.2d 882, certiorari dis-- 
missed 49 S.Ct. 340, two cases,. 
279 U'S. '875, 7'3 L.Ed. 1009—Re¬ 
vere Copper & Brass v. U. S., Ct. 
CL, 3 F.Supp. 157—Daily Panta- 
graph, Inc., v. U, S., 68 CtCl. 251. 

Accrued taxes deductible in comput¬ 
ing invested capital see supra §• 
4’54. 

Taxes paid in. foreign country 

(1) Generally.—Frederick Victor 
& Achelis V. SaltLs Textile Mfg. Co.,. 

D. C.Conn., 26 F,2d 249. 

(2) Domestic corporation in deter¬ 
mining allowance for foreign tax 
paid by subsidiary was entitled to 
separate computation of income tax 
and excess profits tax assessed on 
different basis.—-United Dyewood 
Corporation v. Bowers, D.C.N.T., 44 
F.2d 399, affirmed, C.C.A., 56 F.2d 
603. 
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taxpayer for the prewar period.^^ Under statu¬ 
tory provisions imposing a graduated tax on net 
income in excess of specified deductions, allowed as 
credits against net income, the deduction should be 
taken wholly from the first graduated percentage, 
and not from the entire net income before percent¬ 
ages are computed.^*^ In other words, the entire 
net income is to be first apportioned into the brack¬ 
ets, and then the exemption is to be deducted from 
the first bracket and from as many of the higher 
brackets successively as may be necessary to cover 
the full exemption.Under controlling statutory 
provisions it has been held that, before a corpo¬ 
ration is entitled to a credit against net income for 
dividends paid, in computing excess profits taxes, 
it is bound to show that the item for which it claims 
credit was a taxable dividend^^ paid pro rata and 
without preference to any share over any other 
share of stock in the same class.®^ In the case of 
corporations required to make consolidated returns 
under principles discussed infra § 642, only a single 
deduction may be taken as a credit against income. 


§ 460 

and not a deduction for each of the affiliated corpo- 
rations.^l 

§ 460. Amortization of War Facilities 

The courts In determining questions relative to 
amortization of war facilities for purposes of computa¬ 
tion of excess profits taxes ordinarily apply the principles 
governing such matter in computation of income taxes. 

Subject to the provisions of war and excess prof¬ 
its tax statutes, the principles governing amortiza¬ 
tion of the cost of war facilities for purposes of in¬ 
come tax computation, as discussed supra § 231^ or¬ 
dinarily apply in determining questions relative to 
amortization of war facilities in connection with the 
excess profits tax,62 as in respect of the meaning of 
“amortization’^63 and other statutory terms,the 
amount and period of amortization,the regulatory 
power of the commissioner,persons entitled to the 
allowance for amortization,facilities to which 
amortization applies,^^ post-war sale of facilities at 
price equalling or exceeding wartime cost as pre¬ 
cluding amortization deduction,^^ and the compu¬ 
tation and determination of the amortization al¬ 
lowance.'^^ 
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35. U.S.—Hamilton Mfg*. Co. v. Wil¬ 

kinson, DC.Wis., 19 F.2d. '365, af¬ 
firmed, C.C.A., Wilkinson v. Hamil¬ 
ton Mfg. Co., 24 F.2d 4i86. 

Credit based on invested capital of 
taxpayer see supra § 438. 

Prewar accotuits as conclusive 

In determining" the average net in¬ 
come of a corporation for the pre¬ 
war period, the collector is without 
power to reopen settled and ap¬ 
proved accounts of the corporation 
for prior years, and to readjust them 
for the purpose of enlarging its lia¬ 
bility for the war profits lax.—Ham¬ 
ilton Mfg. Co. V. Wilkinson, supra. 
Affiliated corporations 

In computing deductible prewar 
credit for affiliated corporations, 
average consolidated net income re- 
-ceived by predecessors of corpora¬ 
tion owned by same stockholders 
should be included.—Diamond Shoe 
Co, V. C. I. R,, C.C.A., 42 F.2d 144, 
ncertiorari denied Diamond Shoe Co. 
V. Burnet, 51 S.Ct. 34, 282 U.S. 850, 
75 L.Bd. 760. 

se. U.S.—Ehret Magnesia Mfg. Co. 

V. Lederor, D.C.Pa,, 273 F. 680. 
Credits against net income In com¬ 
putation of income tax see supra 
§S 372-376. 

57. U.S.—Greonport Basin & Con¬ 
struction Co. V. U. S., N.Y., 43 S. 
Ct. 18'3, 260 U.S. 612, 67 L.Ed, 370. 

58. U.S.—Greenport Basin & Con¬ 
struction Co. V. U. S., supra. 

.59. U.S.-—Skenandoa Rayon Corpo¬ 
ration V. C. I. R., C.C.A., 122 F.2d 
268, certiorari denied 62 S.Ct. 413, 
314 U.S. 696, 86 JL.Bd. i&56. 


Right to dividend paid credit not 
shown generally 

(1) Where, as result of transac¬ 
tion whereby taxpayer exchanged 
new stock for old, dividend was not 
taxable to the recipient.—Skenandoa 
Rayon Corporation v. C. I. R., supra. 

(2) Credit could not be claimed to 
extent that dividend was nontax- 
able as distributed in a tax-free re¬ 
organization by recapitalization,— 
Skenandoa Rayon Corporation v. C. 
I. R., supra. 

SO. US.—Black Motor Co. v. C. I. 
R., C.C.A., 125 F.2d 977. 

61. U.S.—Trustees for Ohio & Big 
Sandy Coal Co. v. C. I. R, C.C.A., 
43 F.2d 782. 

62. U.S.—^West Virginia Pulp & Pa¬ 
per Co. V. McElligoU, D.C.N.Y., 40 
F.Supp. 765. 

63. U.S.—McKeever v. Eaton, D.C. 
Conn., 6 F.Supp. 697. 

“Amortization*^ as not synonymous 
with “obsolescence** 

U.S.—U. S. Cartridge Co. v. U. S., 
CLCL, 52 S.Ct. 243, 284 U.S. '511, 
76 UEd. 431. 

64. U.S.—U. S. V. Corona Coal Co., 
C.C.A.Ala., 23 'F.2d 673. 

“Constructions** and “facilities’* 
U.S.—Corona Coal Co. v. U. S., D.C. 
Ala., 21 F.2d 489, afilrmed, C.C.A., 
U. S. V. Corona Coal Co., 23 F.Sd 
673. 

“Other facilities** 

U.S.—U, S. V. Corona Coal Co., C.C.A. 

Ala., 2'3 F.2d 673. 

“lioss of useful vain©** 

The statutory -provision permit¬ 
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ting deduction for "loss of useful 
value" IS not exclusive of the right 
to take a deduction for obsolescence 
under other statutory provisions, so 
that both may be taken in an other¬ 
wise proper case of a war plant suf¬ 
fering loss through stoppage of the 
war—Newport Co. v. U. !S., D.C.Wis., 
34 F Supp, 588. 

65. U.S.—^Weat Virginia Pulp & Pa¬ 
per Co. V. McElligott, D.C.N.Y., 40 
F.Supp. 765. 

6S. U S.—McKeever v. Eaton, D.C. 
Conn., 6 F.Supp. 697. 

Commissioner lacks power to 
abate the full strength of the statu¬ 
tory mandate as to reasonable de¬ 
duction for amortization of such 
part of the cost of war facilities as 
has been borne by the taxpayer.— 
McKeever v. Eaton, supra. 

67. U.S.—Texas Pipe Dine Co. v. U. 
S., Ct.Cl., 58 F 2d 852, certiorari 
denied 63 S Ct. 396. 238 U.S. 604, 
77 L.Ed. 979—Bryant & Dotwilcr 
Co. V. U. S., Ct.Cl., 50 F.2d 4S1. 
C8. U.S.—-U. S. V. Briggs Mfg. Co., 

C.C.A.Conn., 40 F.2d 425. 

69. U.S.—Standard Refractories Co. 
V. U. S,, Ct.Cl., 18 F.Supp. 234, 

70. U.S.—U. S. Cartridge Co. v. U. 
S., CLCL, 52 S.Ct. 243, 284 U.S. 511, 
76 L.Ed. 431—Ashland Iron & Min¬ 
ing Co. V. U. S., Ct.Cl., 56 F.2d 46G 
—-U. S. V. Briggs Mfg. Co., C.C.A. 
Conn., 40 F.2d 425. 

Difference between war-time cost 
and postwar value in use 
Where wartime facilities are used 
n taxpayer’s post-war business, rea¬ 
sonable amortization deduction pro- 
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§ 461. Persons Entitled 

General principles control in determining the persons 
entitled to deductions in computing excess profits tax. 

The principles governing the determination of 
the persons entitled to claim deductions with re¬ 
spect to computation of income tax generally, as 
discussed supra § 242, ordinarily govern such issue 
with respect to war profits and excess profits tax.'^'i 

§ 462. Year or Period 

A taxpayer may be entitled to full exemptions al¬ 
lowed for a taxable year despite the fact that his re¬ 
turn is for a shorter fiscal period than a year, but the 
allowable exemption must conform to the provisions of 
the statute. Contingent items are nondeductible. 

The provisions of war profits and excess profits 
tax statutes and general principles governing such 
matters in income tax computation, as discussed su¬ 
pra § 252, ordinarily control in respect of the year 
or period for which items are deductible in the com¬ 
putation of war profits and excess profits tax.'^^ 


Ordinarily a statute authorizing deductions for the 
^‘taxable yeari^ refers to a calendar year or the fis¬ 
cal year of a taxpayer basing his return on a fiscal 
year,*^^ but a taxpayer making its return for a fis¬ 
cal period shorter than a year has been held enti¬ 
tled to full exemptions for a taxable year.*^^ On 
the other hand, where a taxpayer files a return on 
the basis of a fiscal year ending after expiration of 
a statute granting exemptions not available under 
a new revenue act replacing the former act, he is 
not entitled to the full year's exemptions under the 
former act but only to a proportionate part there¬ 
of.The tax authorities may not arbitrarily trans¬ 
fer a deductible item from one year to another year 
with the effect of increasing the war profits tax of 
the taxpayer.'^® Contingent items may not be tak¬ 
en as deductions for purposes of excess profits tax- 
es,'^'^ and even where the taxpayer keeps his books 
on an accrual basis he may not take a deduction 
until expiration of whatever period is necessary to» 
determine the amount thereof. 


2. Expenses 


§ 463. In General 

The deductibility of expenses for purposes of excess 
profits tax ordinarily is governed by statute and by the 
principles controlling deductibility of such items for 
purposes of computing Income tax. 

The provisions of war and excess profits tax 
statutes,”^9 and the principles governing deductibil¬ 


ity of expenses for purposes of income tax compu¬ 
tation, as discussed supra §§ 253-278, ordinarily 
control the deductibility of expenses in the compu¬ 
tation of war profits and excess profits taxes,90 as 
in respect of attorney's fecs,9i capital or ordinary 
expenses generally,92 cost of acquiring property or 
interest,93 expenses of trade or business in gencr- 


vided by statute is difference be¬ 
tween depreciated wartime cost of 
such facilities and their value as 
determined by their actual post-war 
use in taxpayer’s business.—Stand¬ 
ard Refractories Co. v. U. S., Ct.Cl., 
IS F.Supp. 234. 

71. U.S.—Texas Pipe Line Co. v. TJ. 

S., CtCl., 58 P.2d 8.52, certiorari 
denied 53 S.Ct. 396, 2S8 U.S. 604, 
77 L.Ed. 979—Bryant & Detwiler 
Co. v. U. S., Cl.Cl, 50 F.2d 481. 

72. U.S.—Cumberland Glass Mfg:. 
Co. v. U. S., Ct.CL, 44 P.2d 4'55— 
Cumberland Glass Mfg*. Co. v. U. 

S., Ct.CL, 44 F.2d 43'3. 

73. U.S.—American-Hawaiian S. S. 
Co. V. U. S., Ct.CL, 46 P.2d 592. 
Charitable subscriptions not paid 

during* taxable year were properly 
disallowed as deductions, where re¬ 
turns were made on cash basis.— 
Mann v. C. I. R., C.C.A., 35 F.2d 873, 
59 App.D.C. 103. 

74. U.S.—Strong- v. U. S., 62 Ct.CL 
67. 

Partnership dissolved at end of fiscal 
period 

Partnership making: excess profits 
tax return for fiscal period, Sept. 1, 
3 917, to Febr. 28, 1918, date of dis- 
.solution, was not restricted to a pror 


portionate part of statutory exemp¬ 
tions, but was entitled to full exemp¬ 
tions for taxable year.—Strong v. U 

S., supra. 

75. U.S.—Valentine-Clark Co. v. C. 
1. R., C.C.A., 52 F.2d 346. 

Eleven-twelfths 

Taxpayer filing return on basis of 
fiscal year ending Jan. 31, 1921, was 
not entitled to full exemption allow¬ 
able under prior act, but not under 
1921 act, taking effect as of January 
1, but only to eleven-twelfths of such 
exemption.—Valentine-Clark Co. v. C. 
I. B., supra. 

76. U.S.—Hamilton Mfg. Co. v. Wil¬ 
kinson, D.C.Wis., 19 F.2d 365, af¬ 
firmed, C.C.A., Wilkinson v. Ham¬ 
ilton Mfg. Co., 24 F.2d 486. 

77. U.C.—Mann v. C. I. R., 35 P.2d 
873, 69 App.D.C. 103. 

78. U.S.—^Kaufman Department 

Stores V. C. I. R., C.C.A., 34 F.2d 
257. 

Part of bonus oa not profits, not 
determinable until end of five-year 
contract period, was not deductible 
before end of period.—Kaufman De¬ 
partment Stores V. C. I. R„ supra. 

79. U.S.—R. Hoe Sc Co. v. C. I. R., 

C.C.A., 30 F.2d 630, 
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Itemodeling* war plant 

Expenditures of government war 
contractor in remodeling plant were 
proper deductions in arriving at not 
income.—R. Hoe Sc Co. v. C. I. R., su¬ 
pra. 

80 . U.S.— U. S. V. Block Sc ETohner 
Mercantile Co., D C.Mo., 33 F.2d 
196, affirmed, C.C.A., Block & 
Kohner Mercantile Co. v. U. S., 37 
F.2d 877. 

D.C.—Kekaha Sugar Co. v. Burnet, 50 
F.2d 322, 60 App.D.C. 172. 
Expenses as included in computation 
of invested capital see supra § 453‘. 

81. U.S.—Skenandoa Rayon Corpo¬ 
ration V. C. I. R., C.C.A., 122 F.2d’ 
268, certiorari denied 62 S.Ct. 413, 
314 U.S. 696, 86 L.Ed. 556. 

82. U.S.—Peerless Stages v. C. 1. R., 
C.C.A., 125 F.2d 869—Southwestern 
Hotel Co. v. U. S., C.C.A.Tex., 115 
F.2d 686, certiorari denied 61 S.Ct. 
807, 312 U.S. 703, 86 L.Ed. 1336— 

E. W. Edward.s & Son v. Clarke, Di 
C.N.Y., 29 F.Supp, 671. 

D.C.—George H. Bowman Co. v. C. 

R., 32 F.2d 404, 69 App.D.C. 13. 
Advertising expenses arc capital 
expenditures.—United Profit-Sharing 
Corporation v. U, S., 66 CtCL 171. 

83. U.S.—C, I. R. v. Roeseir Fen- 
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al,S4 payments in settlement of actual or threat¬ 
ened litigation, oil and gas well development ex¬ 
penses,^® ordinary and necessary expenses gener¬ 
ally,^”^ and rents and royalties.^^ 

§ 464. Salaries, Wages, or Other Compensa¬ 
tion 

The provisions of war profits and excess profits tax 
statutes and the rules governing deductibility of com¬ 
pensation for purposes of computing income tax ordi¬ 
narily control deductibility of such items of expense 
for computation of war profits and excess profits tax. 

Provisions of statutes or regulations specifically 
applicable to war profits and excess profits taxes, 
and the principles governing deductibility of com¬ 
pensation for income tax purposes, as discussed su¬ 
pra § 260, ordinarily control the deductibility of 
such items of expense for purposes of computing 
war profits and excess profits tax,^0 as in the case 
of commissions,^! shares in profits,or salaries 


and wages,® 3 the deductibility of which is subject to 
the usual rule of reasonableness.®^ 

§ 465. Year or Period 

Within limitations imposed by statutes relating 
specifically to war profits and excess profits taxes, the 
year or period for which expense items should be de¬ 
ducted in the computation of excess profits tax ordinarily 
is determined by the principles governing the time for 
deduction of such items In the computation of income 
tax. 

Subject to the provisions of war profits and ex¬ 
cess profits tax statutes,®^ the general principles 
governing the year or period for which expenses 
may be deducted in computation of income tax, as 
discussed supra §§ 274-277, ordinarily control in re¬ 
spect of the year or period in which such deduc¬ 
tions may be taken for purposes of computing ex¬ 
cess profits tax,®® as in determining the period 
within which expenses accrue®”^ or are incurred.®^ 


dleton, aC.A.Tex., 118 F.2d 462, 
certiorari denied Roeser & Pendle¬ 
ton V. C. I. R., 62 S.Ct. 77. 314 U. 
S. 635. 86 L.Ed. 509, rehearing de¬ 
nied 62 S.Ct. 175, 314 U.S. 711, 86 
L.Ed. 567. 

m. U.S.—U. S. V. Tillinghast, D.C. 

R. I., 55 P.2d 279, affirmed, C.C.A., 
69 F.2d 718. 

85. U.S.—One Plundred Five West 
Fifty-Fifth St, Inc., v. C. I. R., C. 
C.A.N.Y., 42 F.2d 849. 

®6. U.S.—Laster v. C. I. R., C.C.A. 

Tex.. 128 F.2d 4. 

^‘Turn key” contract 

U.S.—Laster v. C. I. R., supra. 

87. U.S.—Esmond Mills v. C. I. R., 

C.C.A., 132 F.2d 753, certiorari de¬ 
nied Esmond Mills v. tielvering, C3 

S. Ct 1432, 319 U.S. 770, 87 L.Ed. 
1718—Willoughby Camera Stores v. 
•C. I. R., C.C.A., 125 P.2d 607— 
Skonandoa Rayon Corporation v. C. 
L R., C.aA., 122 F.2d 268, certio¬ 
rari denied 62 S.Ct 413, 314 U.S. 
696, 86 L.Ed. 556—Sterling Oil & 
Gas Co. V. Lucas, D.C.Ky., 51 F.2d 
413, affirmed, C.C.A., Lucas v. Ster¬ 
ling Oil & Gas Co., 62 F.2cl 951. 
Amount paid to secure relocation 

of highway to avoid abandonment of 
taxpayer’s orchard wa,s not di'ducti- 
blo as “ordinary or necius.sary busi¬ 
ness expense.”—Scufert Bros. Co. v. 
Lucas, C.C.A., 44 F.2d 528. 
sa U.S.—Mu.sselman Hub - Brake 
Co. V. C. 1. R., C.C.A., 139 F.2d 65 
—U. S. V. Tillinghast, D.C.R.L, 55 
F.2d 279, affirmed, C.C.A., 69 F.2d 
718—International Textbook Co. v. 
U. S., CtCL, 44 F.2d 254. 

89. U.S.—Schouer v. U. S., OtCL, 21 
F.Supp. 116, certiorari denied 69 
S.Ct 88, 306 U.S. 626, 83 L.Ed. 401, 
8enrice«i rendered partnership 
The treasury regulation for admin¬ 
istration of excess profits tax on part¬ 


nerships, allowing deduction for 
services actually rendered by part¬ 
ners before March 1, 1918, regardless 
of previous agreements for compen¬ 
sation, merely permits deduction of 
reasonable amount where no previ¬ 
ous agreements were in existence 
during taxable year of 1917, and does 
not modify regulation allowing de¬ 
duction of reasonable amount actual¬ 
ly paid pursuant to prior agreement; 
agreed compensation, when not ex¬ 
cessive, definitely fixes amount of 
allowable deduction, irrespective of 
whether larger amount would have 
been deductible.—Scheuer v. U. S., 
supra. 

90 . U.S.—Decker v. U. S., C.C.A Ill., 
71 F.2d 685—William S. Gray & Co. 
V. U. S., CtCl., 35 F.2d 968—A. 
Kreamer, Inc. v. U. S., 66 Ct.Cl. 308. 

91. U.S.—Simmons Co. v. C. I. R., 
C.C.A., 33 F.2d 75, certiorari denied 
Simmons Co. v. Lucas, 50 S.Ct. 37, 
280 U.S. 588, 74 L.Ed. 637—McKee- 
ver V. Eaton, D.C.Conn., 6 F.Supp. 
697. 

92. U.S.—Austin v. U. S., C.C.A.Ga., 
28 F.2d 677—Samuel Heath Co. v. 

U. S., Ct.CL, 2 F.Supp. 637. 

Services rendered partnership 

Compensation paid employees for 
services rendered partnership, based 
on percentage of partnership’s not 
income and charged to individual 
accounts of two partners in order 
not to decrease .smaller interest of 
third partner, was deductible when 
computing partnership’s income in 
order to determine excess war profits 
taxes.—Decker v. U. S., aC.A.Ill., 73 
F.2d 685. 

93. U.S.—H. L. Trimyor & Co. v. 
Noel, P.CVa., 28 F.2d 781. 

Not dednotlhl© where no binding ob¬ 
ligation to pay 

U.S.—William A. Brady Theatre Co. 

V. O. L R., aC-A., 42 F,2d 181, 
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94. U.S.—H. L. Trimyer & Co. v. 
Noel, D.C.Va., 28 F.2d 781—^Austin 
V. U. S., C.C.AGa., 28 F.2d 677. 

Extravagant amounts 
As regards corporation’s profits 
taxes, extravagant amounts may not 
be paid by corporation to officers in 
form of compensation for services' 
and deducted from income as ordi¬ 
nary and necessary expenses, when 
amounts bear no substantial relation 
to services rendered.—A. David Co. v. 
Grissom, C.C.A.N.C., 64 F.2d 279. 

95. U.S.—Bowers v. Max Kaufmann 
& Co., C.C.A.N.Y., 18 P.2d‘ 69. 

Deduction of accrued taxes for year 
in which paid 

Corporation making return on ac¬ 
crual basis must deduct amount of 
accrued unpaid taxes from assets in 
following period in computation as 
invested capital.—Bowers v. Max 
Kaufmann & Co., supra. 

96. U.S.—Southwestern Hotel Co. v. 
U. S., C.aA.Tex, 115 F.2d 686, 
c(‘rtiorari denied 61 S.Ct 807, 312 

U. S. 703, 86 L.Ed. 1136—Howard 
Sheep Co. V. U. S., Ct.Cl., 56 F.2d 
474, certiorari denied 53 S.Ct. 90, 
287 U.S. 644, 77 L.Ed. 557—Dosco 
Corporation v. U. S., D.C.DeL, 55 F. 
2d 411—W. S. Bogle & Co. v. C. I. 
R„ C.C.A., 26 P.2d 771—Newport 
Co. V. U. S., D.C.Wis., 34 F.Supp. 
588. 

TXC.—Kekaha Sugar Co. v. Burnet, 50 
F.2d 322, 60 App.D.C. 172. 

37. U.S.—Desco Corporation v. U. S„ 
D.C.DeL, 55 F.2d 411—Bauer Bros. 
Co. V. C. I. R., C.C.A., 46 F.2d 874, 
certiorari denied Bauer Bros. Co. 

V. Burnet, 61 S.Ct 660, 283 U.S. 860, 
76 L.Ed. 1468. 

)8. U.S.—Dosco Corporation v. U. S., 
D.C.D61., 55 1^.2d 411—Bauer Bros. 
Co. V. C, I. R., C.C.A., 46 F.2d 874, 
eertiorari denied IBauer Bros. Co. 
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3. Depeeoiation, DEPiiETiosT, Obsolescence, and Exhaustion; Losses 


§ 466. In General 

The provisions of war profits and excess profits tax 
^statutes and the general principles relative to income tax 
deductions of such character control the determination 
for the purposes of war profits and excess profits taxes 
of deductions for depreciation, depletion, obsolescence, 
and exhaustion. 

The provisions of war and excess profits tax 
statutes,and the general rules governing depreci¬ 
ation, depletion, obsolescence, and exhaustion in re¬ 


spect of income tax computation, as discussed su¬ 
pra §§ 353-367, ordinarily control as to particular 
matters involved in the computation of war profits 
and excess profits taxes,^ as in respect of amount 
and items in general,^ exhaustion and obsolescence 
generally,^ persons entitled,^ year or period for 
which such a deduction may be taken,^ subject mat¬ 
ter in general,^ buildings and other structures,*^ 
cost or value of property,^ good will,^ mines,to oil 


V. Burnet, 51 S.Ct. 560, 283 U.S. 

850. 75 L.Ed. 1458. 

99. U.S.—Aldrew Oil & Gas Co. v. 

Alexander, C.C.A OkL, 70 F.2d 160, 

certiorari denied 55 S Ct. 81, 293 U. 

S. 570, 79 L.Ed. 668. 

Depreciation in computation of “in¬ 
vested capital’’ 

(1) In computing profits taxes, 
“invested capital” was properly esti¬ 
mated by making deduction from in¬ 
vestment in buildings for deprecia¬ 
tion, notwithstanding increased value. 
—Lee Hardware Co. v. U. S., C.C.A. 
Kan., 25 F.2d 42. 

(2) Where corporate taxpayer 
purchased railroad stock for cash and 
subsequently charged sum represent¬ 
ing cost thereof against surplus ac¬ 
count, reasonable assumption was 
that such stock was acquired out of 
undivided profits, and hence could 
be restored to invested capital for 
purposes of excess profits tax only 
by taking stock subject to deprecia¬ 
tion occurring since investment.— 
Guantanamo Sugar Co. v. Helvering, 
85 F.2d 252, 66 App.D.C. 86. 

(3) Drawings belonging to tax¬ 
payer were treated as part of “in¬ 
vested capital” in calculating ex¬ 
cess profits tax only after deducting 
charge for obsolescence and depre¬ 
ciation.—Isbell Porter Co. v. C. I. R., 
C.C.A., 40 F.2d 432. 

“Darned surplus” 

(1) Oil company’s earned surplus 
for purpose of excess profits tax 
must take into account actual deple¬ 
tion of oil reserves, not merely de¬ 
pletion allowed by government in 
assessing preceding years’ income 
taxes.—Aldrew Oil & Gas Co. v. 
Alexander, C.C.A.Okl., 70 F.2d 160, 
certiorari denied 55 S.Ct. 81, 293 U.S. 
570, 79 L.Ed. 668—Bergen Oil & Gas 
Co. V. Alexander, C.C.A.Okl., 70 P.2d 
160, certiorari denied 55 S.Ct. 81, 293 
US. 570, 79 L.Ed. 668. 

(2) In computing corporation's 
“invested capital” for excess profits 
tax, it IS immaterial whether com¬ 
pany has or has not made deduction 
from income for depreciation of 
earned .surplus and undivided profits 
during prior years.—Ralston Steel 
Car Co. V. C. I. R.. C.C.A., 53 P.2d 
948. 

1. U.S.—Merle-Smith v. C. I. R., C. 


C.A., 42 P.2d 837, certiorari denied 
C. I. R. V. Merle-Smith, 51 S.Ct. 
182, 282 U.S. 897, 75 L.Ed. 791, and 

C. 1. R. V. Fowler, 51 S.Ct. 182, 282 

U. S. 898, 75 LEd. 791—Cortez Oil 
Co. V. U. S., 64 CtCl. 390, certio¬ 
rari denied 48 S.Ct. 561, 277 U.S. 
600, 72 L.Ed. 1008. 

Rate of depreciation applicable to 
partnership contracts 
U.S.—Nye v. U. S., C.C.A.Mass., 84 
F.2d 457. 

2. U.S.—Burnet v. Niagara Falls 
Brewing Co., 51 S.Ct. 262, 282 U.S. 
648, 75 L.Ed. 594—U. S. v. Farrell, 

D. C.Conn., 35 P.2d 38—McKeever v. 
Eaton, D.C.Conn., 6 P.Supp. 697. 

3. U.S—Newport Co. v. U. S., D. 
C.Wis., 34 P.Supp. 588—McKeever 

V. Eaton, D.C Conn., 6 P.Supp. 697. 
D.C.—Paducah Water Co. v. C. I. R., 

33 P.2d 559, 59 App D.C. 84. 
Factors affecting computation of ob¬ 
solescence 

U.S.—Burnet v. Niagara Falls Brew¬ 
ing Co., 51 S.Ct. 262, 282 U.S. 648, 
75 L.Ed. 594. 

4. U.S.—Graeper v. U. S., D.C.Or., 38 
F.2d 354—Kaufman-Straus Co. v. 
Lucas, C.C.A.Ky., 12 P.2d 774—Al- 
worth-Stephens Co. v. Lynch, D.C. 
Minn., 278 F. 959, affirmed, C.C.A. 
Lynch v. Alworth-Stephens Co., 
2'94 P. 190, affirmed 45 S.Ct. 274, 
26'7 U.S. 364, 69 L.Ed. 660. 

5. U.S.—U. S. V. Wagner Electric 
Mfg. Co., C.C.A-Mo., 61 P.2d 204— 
Oglesby Coal Co. v. C. I. R., C.C.A., 
46 F 2d 617, certiorari denied 
Oglesby Coal Co. v. Burnet, 52 S. 
Ct. 12, 284 U.S. 629, 76 L.Ed. 535. 

6. U.S.—Townsend - Ueberrhein 
Clothing Co. v. Crooks, D.C.Mo., 
41 P.2d 66. 

Propriety of eachaustion allowance 
as to particular items 
(1) Leasehold.—Bonwit Teller & 
Co. V. C. I. R., C.C.A., 63 P.2d 381, 
82 A.L.R. 325, certiorari denied Bon¬ 
wit Teller & Co. v. Burnet, 62 S.Ct. 
266, 284 U.S. 690, 76 L.Ed. 682, fol¬ 
lowing, C.C.A., Millinery Center 
Building Corporation v. C. I. R., 73 
F,2d 1007, and, C.C.A.N.Y., Varick 
Charlton Corporation v. Bowers, 73 
F.2d 1020—Union Co. v. U. S., Ct.Cl.', 
53 F.2d 295—^Kaufman-Straus Co. v. 
Lucas, C.C.A.Ky.. 12 F.2d 774. 
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(2) License agreement.—Cement 
Gun Co. V. C. 1. R., 36 F.2d 107, 59* 
App.D.C. 121. 

(3) “Property.”—C. I. R. v. Ste- 
phens-Adamson Mfg. Co., C.C.A., 51 
F.2d 681. 

(4) Royalty contract.—Interna¬ 
tional Textbook Co. v. U. S., Ct.Cl.r 
44 P.2d 254. 

Obsolescence allowance for particu¬ 
lar items 

(1) Tangible property generally. 
—Burnet v. Niagara Falls Brewing- 
Co., 51 S.Ct. 262, 282 U.S. 648. 75 L. 
Ed. 594. 

(2) Brewery buildings; immi¬ 
nence of National Prohibition.—Bur¬ 
net V. National Industrial Alcohol 
Co., 51 S.Ct. 265, 282 U.S. 646, 75 L. 
Ed. 592—Burnet v. ^Niagara Palls 
Brewing Co., 51 S.Ct 262, 282 U.S. 
648, 75 L.Ed. 594—V. Loewers Gam- 
brinus Brewery Co. v. Anderson, 51 
S.Ct 260, 282 U.S. 638, 75 L.Ed. 688. 

7. U.S. — U. S. Cartridge Co. v. U. S., 
CtCl., 52 S.Ct 243, 284 U.S. 511, 76 
L.Ed. 431—Lee Hardware Co. v. U. 
S., C.C.A.Kan., 25 P.2d 42. 

3. U.S.—Palm Springs ITolding Cor¬ 
poration V. C. 1. R., C.C.A., 62 S. 
Ct 544, 315 U.S. 185, 86 L.Ed. 785 
—Cushman Motor Works v. C. I. 
R., C.C.A., 130 F.2d 977, certiorari 
denied 63 S.Ct 630, 318 U.S. 756. 
87 L.Ed. 1130—Arundel-Brooks 

Concrete Corporation v. C. I. R., C. 
C.A., 129 P2d 762—Morgan Mfg. 
Co. V. C. I. R., C.C.A., 124 F.2d 
602—Bonn Corporation v. C,. I. R., 
C.C.A., 117 F.2d 917, certiorari de¬ 
nied 62 S.Ct 72, 314 U.S. 638, 86 L. 
Ed. 512—Hillyer, Edwards, Fuller. 
Inc., V. U. S.. D.C.La., 62 F.2d 742. 

9. U.S.—National Chemical Mfg. Co. 
V. U. S., 67 CtCl. 607. 

Obsolescence deduction denied 
Malting company was not entitled 
to make deduction for “obsolescence” 
of “good will” m computing excess 
profit taxes, since any true “obsoles¬ 
cence” suffered related to the tangi¬ 
ble property of its plant diminishing 
in value.—Red Wing Malting Co. v. 
Willcuts, D.aMinn., 8 F,2d 180, af¬ 
firmed, C.aA., 15 F.2d 626, 49 A.L.R. 
469, certiorari denied 47 S.Ct 476, 
273 U.S. 763, 71 L.Ed. 879, 

10. U.S. — ^Portage Silica Co. v. C. I. 
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and gas wells,and patents, copyrights, trade¬ 
marks and trade-names.i2 

§ 467. Losses 

While losses are not necessarily deductible for pur¬ 
poses of excess profits tax merely because deductible 
from income in the computation of the income tax, 
nevertheless it is a general rule that the principles gov¬ 
erning deductibility of losses for Income tax purposes 
control determination of their deductibility for excess 
profits tax purposes, subject, of course, to the provi¬ 
sions of the war profits and excess profits tax statutes 
specifically relating to the matter. 

While the single fact that a loss is deductible in 
computation of net income for purposes of comput¬ 


ing the income tax will not under all circumstances 
necessarily render it deductible for excess profits 
tax purposes, nevertheless, subject to the pro¬ 
visions of the war profits and excess profits tax 
statutes, the general principles governing the de¬ 
ductibility of losses for income tax purposes, as dis¬ 
cussed supra §§ 279-347, ordinarily control as to 
their deductibility for purposes of excess profits and 
war profits taxes,as with respect to the necessity 
and determination of actual loss,!^ capital loss or 
ordinary loss,i3 cost or value of property in gener¬ 
al,!'^ losses not compensated by insurance or other- 
wise,i3 loss sustained in trade or business,1® na¬ 
ture and cause of loss in general,30 depreciation in 


R., C.C.A., 49 P.2d 985, certiorari 
denied 52 S.Ct. 42. 284 U.S. 667, 76 
L.Ed. 565—Merle-Smith v. C. 1. R., 
C.C.A., 42 F.2d 837, certiorari de¬ 
nied C. 1. R. V. Merle-Smith, 51 S. 
Ct. 182, 282 U.S. 897, 75 L.Ed. 791, 
and C. I. R. v. Fowler, 51 S.Ct. 182, 
282 U.S. 898, 75 L.Ed. 791—W. S. 
Bogle & Co. V. C. I. R., C.C.A., 26 

F. 2d 771—Alworth-Stephens Co. v. 
Lynch. D C.Minn., 278 F. 959, af¬ 
firmed, C.C.A., Lynch v. Alworth- 
Stephens Co., 294 F. 190, affirmed 
45 set. 274, 267 U.S. 364, 69 L.Ed. 
660. 

Depreciation and. depletion 

(1) Taxpayer, selling mining 
properties, was reguired to deduct 
aggregate of depreciation and deple¬ 
tion charges from cost in calculating 
excess profits taxes; in determining 
profit, he was required to deduct 
from cost full amount which he 
might have deducted from prior re¬ 
turns on account of depletion and de¬ 
preciation, although deductions were 
not all made, hut was not required 
to deduct from original cost full 
amount of actual depreciation and 
depletion, regardless of whether such 
amount was deductible from prior 
returns.—U. S. v. Ludey, Ct.Cl., 4 7 S. 
Ct 60S, 274 U.S. 295, 71 L.Ed. 1054. 

(2) Invested capital of corpora¬ 
tion engaged in coal mining was 
properly ascertained by applying de¬ 
pletion charge as used by taxpayer 
during taxable year.—W. S. Bogle & 
Co. V C. I. B.., C.C.A., 26 F.2d, 771. 

Depletion, deductions Incident to 
development expense denied in view 
of lack of evidence as to net receipts 
from sale of development coal.— 
Morrisdale Coal Co. v. O. I. R., C.C. 
A., 97 F.2d 272. 

11. U.S.—C. I. R. V. Roeser & Pen¬ 
dleton, q.C.A.Tex., 118 F.2d 462, 
certiorari denied ‘Roeser & Pendle¬ 
ton V. 0. I. R., 62 S.Ct 77, 314 U.S. 
635, 86 L.Ed. 609, rehearing denied 
62 S.Ct 175, '314 U.S. 711, U L.IM. 
567—Columbia Oil & Gas Co. v. 

G. 1. R., C.C.A.Tex., 118 F.2d 459. 


Sustained depletion 

In determining excess profits tax¬ 
es of oil companies for 1917 to 1920, 
inclusive, rejection of annual deduc¬ 
tion of five per cent on gross income 
as allowable depletion and ascertain¬ 
ment of invested capital by deduct¬ 
ing sustained depletion for 1913 to 
1915, inclusive, as provided by regu¬ 
lation, was proper.—Bergen Oil & 
Gas Co. V. Alexander, D.C.Okl, 4 F. 
Supp. 395, affirmed, C.C. A., Aldrew 
Oil & Gas Co. V. Alexander, 70 F.2d 
160, certiorari denied 55 iS.Ct. 81, .293 
U.S. 570, 79 L.Ed. 668. 

12 . U.S.—Ralston Steel Car Co. v. 
C. I. R., C.C.A., 53 F.2d 948—C. I. 
R. V. Stephens-Adamson Mfg. Co., 
C.C.A., 51 F.2d 681—Perfect Win¬ 
dow Regulator Co. v. U. S., 66 Ct. 
Cl. 147. 

D.'C.—Cement Gun Co. v. C. I. R., 36 
P.2d 107, '59 AppDC. 121. 
Depreciahility of patents 

Where patents were transferred to 
corporation at time of organization 
in payment of common stock, they 
must be depreciated in computing 
portion of invested capital attributa¬ 
ble to earned surplus for excess 
profits tax purposes.—Ralston Steel 
Car Co. V. G. I. R., C.C.A., i53 F.2d 
948. 

Allowance for exhaustion of pat¬ 
ents in accordance with original cost 
should be computed on basis of re¬ 
maining life of patent at date ac¬ 
quired.—Hyatt Roller Bearing Co. v. 
U, S., Ct.Cl., 4'3 F.2d 1008. 

Patents issued subsequent to March 
1, 1913 

Allowance for depreciation on pat¬ 
ents issued subsequent to March 1, 
1913, begins from date of patent and 
is computed on basis of remaining 
life.—Hyatt Roller Bearing Co. v. U, 
S., supra. 

13. U.S.—Chapman v. U, S., 64 Ct. 
Cl. 247. 

partnership Income 

Where the excess profits tax is 
Imposed on the proceeds of the tax¬ 
payer's business, a partnership, loss¬ 
es sustained by him through liquida¬ 
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tion of a prior partnership are not 
deductible for excess profits tax pur¬ 
poses even though such losses may, 
in combination with other deduc¬ 
tions, have reduced his personal in¬ 
come to a nontaxable figure.—Chap¬ 
man V. U. S., supra. 

14. U.S.—Burnet v. Aluminum 

Goods Mfg. Co., 5'3 S.Ct, 227, 2iS7 
U.’S. 544, 77 L.Ed. 484—Esmond 

Mills V. C I. R., C.C A., 132 F.2d 
753, certiorari denied Esmond 
Mills V. Helvering, 63 S.Ct. 1432, 
319 US. 770, 87 L.Ed. 1918—One 
Hundred Five West Fifty-Fifth 
St., Inc. V. C. I. R., C.C.A.N.T., 42 
F.2d 849. 

15. U.S.—First Nat Corp. of Port¬ 
land V. C. I. R, C.C.A., 147 F.2d 
462—Esmond Mills v. C. I. R., C.C. 
A, 132 F.2d 75'3, certiorari denied 
Esmond Mills v. Helvering, 63 S 
Ct. 1432, 319 U.S 770, 87 L.Ed. 
1718—Morrisdale Coal Co. v. C. I. 
R, C.C.A., 97 P.2d 272—Wadsworth 
Mfg. Co. V. C. I. R., C.C.A, 44 F. 
2d 762. 

16. U.S.—C. I. R. V. C. A. Sporl & 
Co., C.C.A.La., 118 F.2d 283—C. I. 
R. V. Electro-Chemical Engraving 
Co., C.C.A., 110 F.2d 614, affirmed 
Electro-Chemical Engraving Co. v. 
C. I. R., 61 S.Ct 372, 311 U.S.' 513, 
85 L.Ed. 308. 

17. U.S.—Bonn Corporation v. C. I. 
R., C.C.A., 117 P2d 917, certiorari 
denied 63 S.Ct 72, 314 U.S. 6'38, 86 
L.Ed. 512—Anahma Realty Corpo¬ 
ration V. C. I. R., C.C.A,, 42 P.2d 
128, certiorari denied Anahma 
Realty Corporation v. Burnet, 51 
•S.Ct. 31, 282 U.S. 854, 76 L.Ed. 756 
—M. Hilly Lumber Go. v. U. -S., 
CtCl., 3 P.Supp. 657. 

18. U.S.—Italian Mosaic & Marble 
Co. v. 0. L R., C.C.A., 132 F.2d 793 
—Esmond Mills v. C. I. R., C.O.A., 
132 F.2d 753, certiorari denied Es¬ 
mond Mills V. Holvoring, 63 S.Ct 
1432, 319 U.S. 770, 87 L.Ed. 1718. 

19. U.S.—E, W. Edwards & Son v. 
Clarke, E.C.N.T., 29 F.Supp. 671. 

20. U.S.—One Hundred Five West 
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value,21 demolition or removal of building's or other 
structures,22 distributions in liquidation of corpora- 
:ions,22 exchange of stock or securities,expens¬ 
es as losses,25 sale, exchange, or disposition of 
property in general,26 sale of corporate stocks,^^ 
transfers to corporation controlled by transferor,28 
transfer of property in exchange for stock,29 and 
reorganized, merged, consolidated, or affiliated cor- 
porations.20 

Worthless debts. Subject to any applicable pro¬ 
visions of war profits and excess profits tax stat¬ 
utes, the principles governing deductibility of worth¬ 
less debts for purposes of computing income tax 
ordinarily control their deductibility in the compu¬ 
tation of war profits and excess profits taxes,2i as 
with respect to the nature and existence of the 
debt,22 debts worthless in part,28 ascertainment and 

Fifty-Fifth St, Inc., v. C. I. R., C. 

C. A.N.Y., 42 F.2d 249. 

21. D.C.—First Sav. Bank of Og¬ 
den V. Burnet, 5-3 F.2d 919, 60 App. 

D. C, 307, 82 A.D.R. 549. 

Corporate stock 

U.S.—First Sav. Bank of Ogden v. 

Burnet, supra. 

PoreigfiL money 

U.S.—Frederick Vietor & Achelis v. 

Salt's Textile Mfg. Co., D.C.Conn., 

2$ F.2d 249. 

22. XJ.S.—Anahma Realty Corpoia- 
tion V. C. I. R., C.CA„ 42 F.2d 128, 
certiorari denied Anahma Realty 
Corporation v. Burnet, i51 S.Ct 31, 

282 U.S. 8o4, 75 L.Ed. 756. 

23. U S.—^Walville Dumber Co. v. C. 

I. R., C.C.A., 35 F.2d 44-5. 

24. U.S.—Oxford Paper Co. v. U. S. 

CtCL, 52 F.2d 1008, supplemented 
56 P.2d 895. 

25. U.S.—Seufert Bros. Co. v. Du- 
cas, C.C.A., 44 F.2d 528. 

20, U.S.—Trinity Corporation v. 

I. R, CC.ATex., 127 F 2d -604, cer¬ 
tiorari denied 63 S.Ct. 47, 317 U.S. 

651, 87 L.Ed. 524—Volker v. U. S., 

67 CtCL 407. 

27. U.S.—U, S. V. Tillinghast, D.C. 

R.I., 65 F.2d 279, affirmed, C.C.A., 

69 F.2d 718. 

28. U.S.—National Investors Corpo¬ 
ration V. Hoey, C.C.A.N.Y., 144 F. 

2d 466. 

29. U.S.—Volker v. U. S., >67 CtCL 
407. 

30. U.S.—Burnet v. Aluminum 

Goods Mfg. Co., 53 S.Ct 227, 287 
U.S. 544, 77 L.Ed. 484—Wilming¬ 
ton Steamboat Co. v. Sturgess, D. 

C.N.J., 62 F.2d 210, affirmed, C.C. 

A., '65 F.2d 831—Levi Strauss 

Realty Co. v. U. S., CO.A.CaL, 41 
F.2d 55, certiorari denied '51 S.Ct 
76, 282 U.S. 868, 76 L.Ed. 767— 

Swift & Co. V. U. IS., 3'8 F.2d 865, 

69 CtCL 171. 


determination of worthlessness,^^ charging ofif,^^ 
and reserve for debts.^^ 

Year or period for which deductible. Subject to 
the provisions of war profits and excess profits tax 
statutes, the general rules governing the time or 
period within which losses should be deducted for 
computation of income tax ordinarily control in re¬ 
spect of the time or period for which they should 
be deducted in the computation of war profits and 
excess profits taxes,as with respect to account¬ 
ing methods,ascertainment and establishment of 
loss,39 as by action and judgmenri^ or bankruptcy, 
insolvency, or liquidation,or as with respect to 
installment transactions,^^ worthless property, 
debts, or stock,and the carry over of losses of a 
prior year.^^ 


Loss of affiliated company 

Loss of affiliated corporation in 
abandonment of power plant, being 
in no sense intercompany, was prop¬ 
er deduction in determining consoli¬ 
dated net income for excess-profits 
tax.—Alpha Portland Cement Co. v. 
U. S., CtCL, 44 F.2d 92. 

31. U.S.—Italian Mosaic & Marble 
Co. V. C. I. R, C.C.A., 132 F 2d 793. 

Principles governing deductibility of 
worthless debts m computing net 
income for purposes of income tax 
see supra §§ 321-329. 

32. U.S.—^Wadsworth Mfg-. Co. v. C. 
I. R,, C.C.A., 44 F.2d 762. 

33. U.S.—Italian Mosaic & Marble 
Co. V. C. I. R, CCA., 132 F.2d 793 
—O’Bryan Bros. v. C. I. R., C.C.A., 
127 F 2d 645, certiorari denied 63 
S.Ct 41, 317 U.S. 647, 87 L.Ed. '521 
—Southern California Box Co. v. 

U. S., CtCL, 46 F.2d '724—Sherman 
Sc Bryan v. Blair, C.C.A., 35 F.2d 
'713. 

34. U.S.—Italian Mosaic & Marble 
Co. V. C. I. R., C.C.A., 132 F.2d 
793—Broadway Savings Trust Co. 

V. U. S., 66 CtCL 429. 
Worthlessness becoming- apparent 

As regards right to deduction, cor¬ 
porate taxpayer sufficiently "ascer¬ 
tained" worthlessness of debt where, 
during taxable year, practical worth¬ 
lessness thereof became apparent to 
taxpayer.—Wheeler-Fisher & Co. v. 
C. I. R., C.C.A., 64 F.2d 294. 

35. U.S.—Porter v. U. S., C.C.AIda- 
ho, 27 F.2d :882, certiorari dis¬ 
missed 49 S.Ct '340, two cases, 279 
U.S. 875, 73 L.Ed. 1009. 

30. U.S.—Rhode Island Hospital 
Trust Co. V. C, I. R., C.C.A., 29 F. 
2d 339. 

Charging as addition to reserve 
Where taxpayer maintained re¬ 
serve for bad debts, profits tax de¬ 
ductions should be charged as addi- 
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tion to reserve.—Rhode Island Hos¬ 
pital Trust Co. V. C. I. R., supra. 

37. US.—Wright & Kremers v. U. 
S, CtCL, 3 F.Supp. 616. 

Principles governing year or period 
for which losses are deductible m 
computation of income tax see su¬ 
pra §§ 337-347. 

38. U S.—Vang V. Lewellyn, C.C.A. 
Pa., '35 F.2d 28'3. 

39. U.S.—Ashland Iron & Mining 
Co. V. U. S., CtCL, 58 F.2d 466— 
U. S. V. Klausner, C.C.A.N.Y., 25 
F.2d 608. 

40- U.S.—Daniels & Fisher Stores 
Co. V. U. S, Ct.CL, 56 F.2d 477. 

41. U.S.—Wheeler-Fisher & Co. v. 
C. I. R., C.C.A., 54 F.2d 294—Van 
Smith Bldg. Material Co. v. C. I. 

R. , aC.A., 44 F.2d 54. 

42. U.S.—First Nat. Corp. of Port¬ 
land V. C. I. R., C.C.A., 147 F.2d 
462. 

43. U.S.—G. E. Employees Securi¬ 
ties Corporation v. Manning, C C. 
A.N.J., 137 P.2d 637—Italian Mo¬ 
saic Sc Marble Co. v. C. I. R., C.C. 
A., 132 P.2d 793. 

44. U.S.—Wright & Kremers v, H 

S. , CtCL, 3 F.Supp. 616. 

Loss sustained in part of year 
U.S.—Sterling Oil & Gas Co. v, Lu¬ 
cas, D.C.Ky., '51 F.2d 413, affirmed, 
C.C.A., Lucas v. Sterling Oil Sc 
Gas Co., 62 F.2d 951—Wright & 
Kremers v. U. S., CtCL, 3 F.Supp. 
616. 

Purpose of statute 

It has been held in a case involv¬ 
ing excess profits taxes that the pur¬ 
pose of statutes providing that, if 
net loss for a taxable year immedi¬ 
ately following termination of a war 
is in excess of net income for the 
preceding year, the amount of such 
excess shall be allowed as a deduc¬ 
tion in computing net income for the 
succeeding year is to provide relief 
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§ 470 


D. PMISONS, CORPORATIONS, AND ASSOCIATIONS LIABLE 


§ 468. In General 

One who supplied material for use in the construction 
nf naval vessels by the federal government, or who sup¬ 
plied material to the prime contractor under certain 
government contracts, has been regarded as within the 
provisions of the Vinson Act for the collection, as taxes, 
of excess profits on certain government contracts. 

The Vinson Act, 26 U.S.C.A. § 650, 34 U.S.C.A. 
§ 496, limiting profits on certain government con¬ 
tracts and providing for the collection of excess 
profits on such contracts has been held applicable 
to a supplier of materials for use in the construc¬ 
tion of naval vessels by the government,and a 
person who is otherwise within the statute and 
who supplied materials to a prime contractor has 
been regarded as a subcontractor subject to the 
statute.'^® 

It has been held that an earlier statute imposing 
an excess profits tax with respect to a trade or 
business did not impose liability on an individual 
executor with respect to his fee as executor, where 
his services as executor were isolated and merely 
incidental to his other activities.^7 

§ 469. Associations in General 

Associations may be regarded as corporations for pur¬ 
poses of liability for excess profits taxes. 

By virtue of statutory provision associations 
have been regarded as corporations for purposes 
of liability for excess profits taxes.Exemption 
of an association from liability for such taxes is 
allowable only to the extent that the particular as¬ 
sociation comes within the statutory provision for 
exemption.'^ 9 


§ 470. Corporations in General 

The liability of a corporation for excess profits taxes 
depends on the provisions of the statutes. 

Under some revenue acts the liability of a 
corporation for excess profits taxes depended on 
whether the,corporation was carrying on or doing 
business within the tax year.^o In the absence of 
the declaration or payment of a liquidating divi¬ 
dend and of the dissolution of the corporation al¬ 
leged to be liable for excess profits taxes, the profit 
realized on the sale of corporate assets has been 
regarded as that of the corporation, notwithstand¬ 
ing the transaction was negotiated by the sole 
stockholders,^^ but, where the sole stockholders en¬ 
tered into a liquidation agreement and made pro¬ 
vision for the disposal of corporate assets so that 
the corporation, while not formally dissolved, was 
dormant thereafter, it was held that the corpora¬ 
tion was not liable for excess profits taxes with re¬ 
spect to a refund subsequently made by the United 
States on account of import duties illegally collect¬ 
ed from the coi'poration.^^ A corporation to which 
property had been transferred by a partnership has 
been regarded as a separate entity liable for ex¬ 
cess profits taxes with respect to transactions in¬ 
volving such property where full control over the 
property was vested in the corporation.^3 While 
a taxpayer is not entitled to the benefit of the status 
of a dc facto corporation, rather than that of a 
partnership, during a part of the period for which 
a return has been made, where, during such partial 
period, no legal steps to create a corporation were 
taken,^^ the taxpayer is entitled to assert the benc- 


for taxpayers against net losses sus¬ 
tained in such succeeding year be¬ 
cause of termination of the war, and 
not to provide alone for relief 
against higher taxes in the preced¬ 
ing war year, and such an act should 
be applied to promote the relief It 
was designed to afford.—Wright & 
Kremers y. XJ. S., supra. 

45. TJ.S.—C. I. R. V. Aluminum Oo. 
of America, C.C.A., 14u F,2d 663. 
certiorari denied Aluminum Co. of 
America v. C. I. R., 65 S.Ct. 64, '323 
U.S. 728, 89 L.Ed, 586. 

46. U.S.—C. I. R. V. Aluminum Co. 
of America, supra. 

47. U.S.~Faust V. U. S., 66 Ot.Cl. 
-676. 

48. U.S.—Nashville Trust Co. v. 
Cotros, C.C.A.Tenn., 120 F.2d 167, 
amended 122 F.2d 826, certiorari 
denied Cotros v. Nashville Trust 
Co., 62 S.Ch 181, 314 VS. '680, 86 
Km 544, 


Trusts 

U.S.—-Helm & Smith Syndicate v. C. 
I. R,, aC.A., 136 F.2d 440—Del 
Mar Addition v. C. I. R., C.C.A. 
Tex., 113 F.3d 410—Gray v. Hop¬ 
kins, C.G.A.Tex., 68 F.2d '561, cer¬ 
tiorari denied 54 S.Ct 776, 292 U.S. 
643, 78 U.Ed. 14 95—Uittlc P^our Oil 
& Gas Co. V. Lewellyn, C.C.A.Pa., 
35 F.2d 149, certiorari denied 60 
S.Ct. 3 62, 280 U.S. 613, 74 D.Bd. 
656. 

Agency 

Income from sales and leases of 
property by an agent of the cobwn- 
ers was not Income to an association. 
—Helm Sc Smith Syndicate v. C. I. 
R., C.C.A., 136 F.2d 440. 

49. U.S.—Fertile Co-op. Dairy Ass’n 
V. Huston, €.C.A.Iowa, 13 9 F.2d 
274—“Burr Creamery Corporation 
V. C. I. R., C.C,A., 62 F.2d 407— 
Riverdal© Co-op. Creamery Ass*n 
V. C. I. R., aC.A., 48 F.2d 711. 

50. U.S.-—San Fernando Mission 
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Land Co. v. O. I. R., C.C.A., 135 
F.2d 547. 

“Business” 

As used in such a statute, the 
word “business” means that which 
occupies the time, attention, and la¬ 
bor of men for the purpose of a 
livelihood or profit.—San Fernando 
Mission Land Co. v. C. I. R, supra. 
Business outside TTnited States 
U.S.—Puerlo Rico Coal Go. v. Ed¬ 
wards, D.C.N.Y., 275 'F. 101, error 
di.smissed 43 S.Ct. '3'58, 261 U.S. 
62'5, 67 L.Ed. 833. 

51. U.S.—Trippett v. C. I. R., C.C. 
A.Tcx., 118 F.2d 764, certiorari de¬ 
nied 62 S.Ct. 86, 314 U.S. 614, i86^ 
L.Ed. 517. 

52. U.S.—Novo Trading Corporation 
V. C, L R., C.C.A., 113 F.2d 320. 

53. U.S.—Sheldon Bldg. Corporation 
V. C. 1 R., C.C.A., 118 F.2d 835. 

54. U.S,—H. Lissner Co. v. U. JS., 
CtCI, 62 F3d 1068. 



§ 470 

fit of being taxed as a corporation where there was 
due compliance with a statutory provision per¬ 
mitting the taxpayer to incorporate within a spec¬ 
ified time and to be taxed as a corporation.^^ 
The profits which accrue to a corporation under 
a contract with another corporation are taxable 
to the corporation to which they accrue as prof¬ 
its, where the parties to the contract retain their 
separate identity and the contract does not cre¬ 
ate a partnership or constitute a joint adventure. 

A specific provision for the method of determining 
the excess profits tax of a foreign corporation is 
controlling in determining the liability of such a 
corporation.^^ 

Exemptions of corporations from liability for ex¬ 
cess profits taxes are allowable only to the extent 
that the particular corporation comes within a stat¬ 
utory provision for exemption.^S 

§ 471. - Affiliated Corporations 

Some statutes have imposed liability for excess 
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profits taxes on the basis of a consolidated return in the 
case of affiliated corporations. 

Certain statutory provisions have imposed excess 
profits taxes on the basis of a consolidated return 
in the case of affiliated corporations.®^ Computa¬ 
tion of the tax must be based strictly on consolidat¬ 
ed returns.®^ 

§ 472. - Personal Service Corporations 

Various statutes have made provision for the ex¬ 
emption of personal service corporations from excess 
profits or war profits taxes. 

Various statutes have authorized the exemption 
of so-called “personal service corporations^^ from 
excess profits or war profits taxes,and to render 
the exemption applicable the particular corporation 
must come within the terms of the definition of a 
“personal service corporation” contained in the stat¬ 
ute,including a provision that income must be 
ascribable primarily to the activities of certain per- 
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55. D.G—Helvering- v. Wardman, S8 
■F.2d 418, 62 A'pp.D.C. 371. 

56. U.S.—Bowe-Burke Mining- Co. v. 
Willcuts, D.C.Minn., 45 F.2d '394. 

57. U.S.—Frederick Warne & Co. v. 
U. S., 62 Ct.Cl. '363. 

5& U.S.—Uniform Printing- & Sup¬ 
ply Co. V. C. I. R, C.C.A., 33 F.2d 
44»5, certiorari denied Uniform 
Printing- & Supply Co. v. ILucas, '50 
S.Ct. 38, 280 U.S. -591, 74 L.Ed. -639. 
Property held for exempt orgraniza- 
tion 

Association operating university 
hook store, whose by-laws provided 
that on discontinuance of business 
net assets might be transferred to 
similar organization or applied to 
educational, charitable or benevo¬ 
lent institution, was not exempt 
from excess profits taxes as being 
a corporation organized to hold title 
to property and turn over income to 
organization which was exempt.— 
Stanford University Book 'Store v. 
Helvermg, 83 F.2d '710, S5 App.D.C. 
364. 

59. U.S.—Morrisdale Coal Co. v. C. 
I. K., CC.A., 97 F.2d 272—Swift & 
Co. V. U. S., 38 F.2d 365, 69 Ct. 
CL 171. 

Consolidated or separate corporate 
returns generally, see infra §§ 642- 
651 

Subsidiary’s cessation of business 

and liquidation of its affairs did not 
relieve parent and subsidiary as af¬ 
filiated companies from profits tax. 
—Utica Knitting Co. y. U. S., 68 Ct. 
Cl. 77, certiorari denied 50 S.Ct. '346, 
281 U.S. 739, 74 L.Ed. 115'3. 
Corporations held not affiliated 
U.S.—Morrisdale Coal Co. v. C. I. R., 
C.C.A., 97 P.2d 272—United Thack¬ 


er Coal Oo. V. C. I. R., C.C.A., 46 
F.2d 231. 

Corporations held affiliated 

U. S.—Burnet v. Aluminum Goods 
Mfg. Oo. V. C. I. R, -53 S.Ct. 227, 
287 U.S. '544, 77 L.Ed. 484—Trus¬ 
tees for Ohio & Big Sandy Coal 
Co. V. C. I. R., C.C.A., 43 P.2d -782. 

60. U.S.—Brownsville Coal & Coke 
Co. V. Heiner, D.C.Pa., 38 F.2d 248. 

61. U.S.—Shipley School v. Mc- 
Caughn, C.C.A.Pa., 34 F.2d 2'81— 
Andrews-Bradshaw Co. v. U, S., 65 
Ct.Cl. 354. 

D.C.—Cuyahoga Abstract Title & 
Trust Co. V. C. I. R, 29 F.2d 448, 
58 App.D.C. 248, certiorari denied 
Cuyahoga Abstract Title & Trust 
Co. V. Blair, 49 S.Ct. 345, 279 U.S. 
848, '73 L.Ed. 992. 

Liability of personal service corpo¬ 
ration with respect to income tax 
see supra § '396 b. 

62. U.S.—Alexander, Conover & 
Martin v. C. I. R., C.C.A., 45 F.2d 
'383—Fuller & Smith v. Routzahn, 
D.C Ohio, 23 F.2d 959. 

Construction and effect in general 

(1) The view was expressed that 
the statute should be construed lib¬ 
erally to put personal service corpo¬ 
rations on parity with partnerships 
doing same kind of business.—^New 
Orleans Shipwright Co. v. C. I. R., 
C.'C.A., 27 F.2d 214—Fuller & Smith 

V. Routzahn, D.C.Ohio, 23 F.2d 959. 

(2) Fact that officers and stock¬ 
holders received little or no salary 
was evidence of good faith in deter¬ 
mining corporation's status as per¬ 
sonal service corporation.—^Atlantic 
Coast Distributors v. C. I. R., O.C.A., 
33 F.2d 733. 


(3) The term “income,” as used in 
the statutory definition, was not re¬ 
stricted to “net income,” but meant 
“gross income.”—Jenkins-Kreer & 
Co. V. C. 1. R., C.C.A., 50 P.2d 53, cer¬ 
tiorari denied Jenkins-Kreer & Co. v. 
Burnet, '52 S.Ct 127, 284 US. 672, 76 
L.Ed. i568—Crider Bros. Commission 
Co. V. C. I. R., C.C.A., 45 P.2d 974, 
certiorari denied Crider Bros. Com¬ 
mission ‘Co. V. Burnet, 51 S.Ct. 483, 
283 U.S. 834, 75 L Ed. 1446. 

Personal service classificatioxi denied 
under Revenue Acts of 1918 aud 
1921 

U.S.—G. M. Basford Co. v. U. S., Ct 
CL, 59 P2d 259—Long v. C. I. R., 
C.G.A., '50 F.2d 775—Bowring & Co. 
V. U. S., CtCL, 50 F.2d 472— 
Crider Bros. Commission Co. v. C. 
I. R., C.C.A., 45 F.2d 974, certiorari 
denied Crider Bros. Commission 
Co. V. Burnet 51 S.Ct 483, 283 U. 
S. 1834, 75 L.Ed. 1446—Jute Indu.s- 
tries, Limited v. U. S., Ct.CL, 44 
P.2d 452—J. & O. Altschul Tobacco 
Co. V. C. I. R., C.C.A., 42 F.2d 609 
—William A. Brady Theatre Co. v. 
C. I. B., 'C.C.A., 43 F.2d 181—Mc- 
Manus-Heryer Brokerage Co. v. 
Crooks, D.C.Mo., 41 P.2d 280—G. 
Angelo & Co, v. C. I. R., C.C A., 36 
P.2d 193—Denver Live Stock Com¬ 
mission Co. V. C. I. R., C.C.A., 29 
F.2d 543—Geo. L. Tracy & Co. v. 
Rasmusson, D.C.Mont., 26 F.2d 139 
—^Colton Hotel Co. v. Bass, D.C. 
Tex,, 7 F.2d 900—J. H. Lane & Co. 
V. U. S., 62 CtCL '721, certiorari 
denied 47 S.Ct 586, 2'74 U.S. 742, 
71 L.Ed. 1321. 

D.C.—Cuyahoga Abstract Title & 
Trust Co. V. C. I. R., 29 'F.2d 44-8, 
*68 App.D.C, '248, certiorari denied 
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§ 475 


sons having an interest in, and regularly engaged 
in the active conduct of the affairs of, the corpo¬ 
ration,and a provision negativing capital as an 
income-producing factor.®^ 

Some statutes authorized a limited exemption 
based on the fact that a part of net income not 
less than a specified percentage was derived from 
personal-service activities,®^ 

§ 473. Partnerships 

Under some statutory provisions income of a partner¬ 
ship was the basis for the imposition of an excess profits 
tax, but subsequent statutes have been held not to app)y 
to partnerships. 

Under earlier statutory provision income of a 
partnership was the basis for the imposition of an 
excess profits tax.®® Subsequent statutes imposing 
excess profits taxes have been held not to apply to 
partnerships.®'^ 

§ 474. Public Officers 

An early statute expressly excepted from the im¬ 
position of excess profits taxes the compensation and 
fees of officers and employees of the United States, of 
any state, and of other specified governmental entitles. 

As used in a statutory provision excepting from 
the imposition of excess profits taxes the compen¬ 
sation or fees of officers and employees of the Unit¬ 
ed States, of any state, or of certain other govern¬ 


mental entities, the term “officers” refers to per¬ 
sons connected with an “office” which in turn em¬ 
braces the idea of tenure, duration, emolument, and 
duties fixed by law, and the term “employees” in¬ 
volves a situation or status in which services of 
the persons whose status is in question are subject 
to the direction or control of the public boards or 
officers by whom such persons are engaged.®® 

§ 475. Receivers, Trustees in Bankruptcy, or 
Assignees 

A statute imposing excess profits taxes on corpora¬ 
tions, partnerships, and individuals was held not to In¬ 
clude the trustee in bankruptcy of a corporation, in view 
of want of language in the statute showing an intent tc 
include such trustee. 

A statute imposing excess profits taxes on cor¬ 
porations, partnerships, and individuals was held 
not to apply to a trustee in bankruptcy of a corpo¬ 
ration, in the absence of other language showing an 
intent to include such trustee.®^ It was held, how¬ 
ever, that whether the services performed by a re¬ 
ceiver appointed by a federal court were of a na¬ 
ture and character to constitute a trade or business 
within the meaning of the earlier statute imposing 
an excess profits tax with respect to trades or busi¬ 
nesses depended largely on the amount of time 
which the receiver was required to devote to his du¬ 
ties as receiver.'^® 


Cuyahoga Abstract Title & Trust 
Co. V. Blair, 49 S.Ct. '3-45, 279 U.S. 
84S, 7’3 iL.Ed. 992. 

Personal service classiilcatioxi up¬ 
held. under Ilevenue Acts of 19l8 
and 1921 

U.S.—Alexander, Conover & Martin 
V. C. I. R., C.C.A., 4'5 F.2d 383— 
Potts-Turnbull Advertising Co. v. 

U. S., 37 F.2d 970, 68 Ct.Cl. 703— 

Strayer's Business College v. C. I. 
R., C.C.A., 3'5 F.2d 426—Shipley 

School V. McCaughn, C.C.A.Pa., 34 
P.2d 281—Atlantic Coast Distribu¬ 
tors V. C. I. R., C.C.A., 33 F.2d 738 
—North American Ry. Const. Co. 

V. C. I. R., C.C.A., 27 F.2d -iO'S, '59 
A.L.R. 1270—New Orleans Ship¬ 
wright Co. V. C. I. R., C.C.A., 27 F. 
2d 214—Plarry S. Kaufman, Limit¬ 
ed, V. C. 1. R., C.C.A.La., 24 F.2d 
44—Fuller & Smith v. Routzahn, 
D.C.Ohio, 23 F.2d 959—Androws- 
Bradshaw Co. v. XT. S., 65 Ct.Cl. 
354. 

63. U.S.—Long V, C. I. R., C.C.A., 50 

l^ 2a 775—Jute Industries v. U. S., 
CtCL, 44 F.2d 452—Atlantic Coast 
Distributors v. C. I. R., O.C.A., 33 
F.2d '733—New Orleans Ship¬ 
wright Co. V. C. 1. E,, O.O.A,, 27 F. 
2d 214—Harry' S. Kaufman, Lim¬ 
ited, V. C. I. R., C.O.A.La., 24 F.2d 


44—Fuller & Smith v. Routzahn, 
D.C.Ohio, 23 F.2d 959. 

The controlling test was whether 
the activities of the corporation were 
carried on by its owners regularly 
engaged.—Fuller & Smith v. Rout¬ 
zahn, supra. 

64. U.'S.—Alexander, Conover & 

Martin v. C. I. R., C.C.A., 46 F.2d 
383—McManus-Heryer Brokerage 

Co. V. Crooks, D.C.Mo., 41 F.2d 
280—Denver Live Stock Commis¬ 
sion Co. V. C. I. R., aC.A., 29 F.2d 
543—Fuller & Smith v. Routzahn, 
D.C.Ohio, 23 F.2d 959. 

65. U.S.—J. H. Lane & Co. v. U. S., 
'62 Ct.Cl. '721, certiorari denied 47 
S.Ct. 586, 274 U.S. 742, 71 L.Bd. 
1321—Edward P. Allison Co', v. C. 
I. R., aC.A., 63 F.2d 553—C. I. R. 
y. Isaac Winkler Sc Bro. Co., C.C. 
A., 53 ■F.2d '580. 

66w U.S,—^Hoffernan v. Alexander, 
D.O.Okl., 48 F.2d 85'5—U. S. v. Jel- 
enko, D.C.Md., 2-3 F.2d 611—Leslie 
V. Bowers, D.C.N.Y., 293 F. 822. 

67. Xr.S.—U. S. V. Jelenko, D.C.Md., 
23 F.2d 511. 

68. XJ.S.—Metcalf & Eddy v. Mitch¬ 
ell, Mass., 46 S.Ct, 172, 269 U.S. 
172, 70 L.Ed. 384. 
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Independent contractors under 
contracts with states or with politi¬ 
cal subdivisions of states were not 
within the exemption provision of 
the Revenue Act of 1917 § 201 (a), 
40 U.S.St. at L. p 303.—Metcalf & 
Eddy V. Mitchell, supra. 

Constating engineers 
Members of a Arm of consulting 
engineers were not employees or offi¬ 
cers within War Revenue Act of 
1917 § 201 (a), excepting certain 

persons from excess profits tax, in 
so far as their services were made 
use of as consultants by states or 
municipalities, but were within the 
exemption provision where they 
were appointed officers of a munici¬ 
pality or district under ordinance.— 
Metcalf V. Mitchell, D.-C.Mass., 299 
F. 812, affirmed Metcalf & Eddy v. 
Mitchell, 46 S.Ct. 172, 269 U.S. 614, 
70 L.Ed. 3i84, followed in, C.C.A., 
Brown V. C. I. R., 55 F.2d 1076, cer¬ 
tiorari denied -53 S.Ct. 8, 287 U.S. 
602, 77 L.Ed. 624. 

69. U.S.—Reinocke y. Gardner, 48 
S.Ct. 4'72, 277 US. 239, 72 L.Bd. 
866 . 

70. XT.S.—Fleming y. Bowers, D.C. 
N.Y., 11 F.2d 789. 

Receiver held not included 
XJ.S.—Fleming y. Bowers, supra. 



'§ 476 

§ 476. Religious, Benevolent, Scientific, or 
Educational Corporations and Asso¬ 
ciations 

In order that an organization may be entitled to 
exemption from liability for excess profits taxes under a 
-■statute applicable to religious, charitable, educational, 
and like organizations, it must have been organized for 
-a purpose prescribed by the statute and must have been 
operated as contemplated by the statute. 

The right to exemption from liability for excess 
profits taxes under a provision for exemption of 
corporations or other entities organized and oper¬ 
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ated exclusively for religious, charitable, scientific, 
literary, or educational purposes, if no part of the 
net earnings inures to the benefit of any private 
shareholder or individual, does not necessarily exist 
merely because the organization receives gifts or 
bequests for charitable purposes.^i The right to 
exemption under such a statute has been denied on 
the ground that claimant was not organized and 
operated exclusively for one of the purposes pre¬ 
scribed by the statute,”^^ or that part of the earnings 
of claimant was devoted to the benefit of a private 
individual.^^ 


INTERNAL REVENUE 


VII. ESTATE OR ESTHERITANCE TAXES 


A. IN GENERAL 


§ 477. In General 

The federal estate tax extends to the whole estate, 
except to the extent that the law allows deductions. 

The provision for an estate tax on the transmis¬ 
sion of a statutory net estate by a decedent, now 
found in the Internal Revenue Code, 26 U.S.C.A. 
§§ 810, 860, was first enacted in the Revenue Act 

71. U.S.—Scholarship Endowment 
Foundation v. KTicholas, D.C.Colo., 

■25 FSupp. 511, affirmed C C.A., 106 
F 2d 552, certiorari denied 60 S. 

Ct. 378, 308 U.'S. 623, 84 L.Ed. 520. 

ta-rant for consideration 

In this connection it has been laid 
down that a grant made to a cor¬ 
poration for a consideration is not a 
charitable trust—Scholarship En¬ 
dowment Foundation v. Nicholas, su¬ 
pra. 

72. XT.S.-~Hofer v. U. S., 64 OtCl. 

672. 

Educational purposes 

Association operating university 
book store was not a corporation or¬ 
ganized and operated exclusively for 
educational purposes, so as to be 
exempt from excess profits taxes, 
where university was entitled to no 
part of earnings, and association 
dealt in merchandise other than 
those related to educational purpos¬ 
es.—Stanford University Book Store 
V. Helvering, 83 F.2d '710, 6t5 App.D.C. 

‘364. 

73. U.S.—Scholarship 
Foundation v. 

•Colo., 106 F.2d 5’o2, certiorari de¬ 
nied 60 S.Ct. 378, 308 U.S. 623, 84 
U.Ed. 520—Hofer v. U. S., *64 Ct. 

Cl. 672. 

^‘Kebates” or “dividends”” to custom¬ 
ers 

Where an association which oper¬ 
ated a university book store paid 
'‘rebates" or "dividends" out of 
prohts to cash purchasers at stated 
Intervals, part of the profits inured 
to the benefit of private individuals 


of 1916.The tax extends to the estate as a 
whole,’^^ except to the extent that the law allows 
deductions.'^® The tax is calculated on the net es¬ 
tate and not on the legacies or distributive shares,'^'^ 
and the amount of the tax is determined on the 
basis of a rate graduated in accordance with the 
value of the net estate duly ascertained.'^® 

Jones, 35 S.Ct. 261, 23'6 U.S. 106, 59 
4.88. 

U.S—^Rogan v. Taylor, C.C.A. 
Cal., 136 F.2d 598—Helvermg v. 
Safe Deposit & Trust Co. of Balti¬ 
more, C.C.A., 121 F. 307, reversed 
on other grounds 62 S.Ct. 925, 316 
U.S. 56, 86 L.Ed. 1266, 139 A.L.R. 
1513. 

N.y.—In re Oakes, 162 N.E. 79, 248 
N.Y. 280. 

76. U.S—Levey v. Smith, C.C.A. 
Ind., 103 F,2d 64'3, certiorari de¬ 
nied 60 S.Ct. 94, 308 U.S. .578, 81 
LEd. 484. 

N.X—In re Roebling’s Estate, 104 A. 

29'o, 89 N.J.Eq, 163. 

Deductions generally see infra §§ 
492-498. 

77. Mass.—Dexter v. Jackson, 140 
N.E. 267, 245 Mass. 333. 

N.J.—Palmer v. Palmer, 39 A.2d '138, 
135 N.J.Eq. ’516—Turner v. Cole 
179 A. 113, 118 N.J.Eq. 497. 

N.Y.—Farmers’ Loan & Trust Co. v. 
Winthrop, 144 N.E. '769, 2'38 N.Y. 
488, certiorari denied Winthrop v. 
Farmers' Loan & Trust Co., 4i5 S. 
Ct. ,225, 266 U.S. 633, 69 L.Ed. 
479—In re Sherman’s Estate, 166 
N.Y.S. 19, 179 App.Piv. 497, af¬ 

firmed 118 N.E. 1073, 222 N.Y. 540. 
33 C.J. p 313 note 38. 

78. N.Y.—Farmers’ Loa'n «Sc Trust 
Co. V. Winthrop, 144 N.E. '769, 238 
N.Y. 488, certiorari denied Win¬ 
throp V. Farmers' Loan & Trust 
Co., 45 S.Ct. 226, 266 U.S. 633, 69 
L.Ed. 479—Matter of Douglass, 
171 NtT.S, 956, 104 Misc. 359. 


Endowment 
Nicholas, C.C.A. 


so as to defeat the claim of exemp¬ 
tion.—Stanford University Book 
Store V. Helvering, 83 F.2d 710, 6'5 
App.D.C. 364. 

74. U.S.—Riggs v. Dee Drago, N.Y., 

63 S.Ct 109, 317 U.S. 9(5, 87 L.Ed. 

106, 142 A.L.R. 1131. 

33 C.J. p 312 notes 56-5'8. 

Amendment or repeal 

(1) The context of the saving 
clause of Revenue Act of 1921 § 
liOO (b), 42 U.S St. at L. c 136 p 321, 
with respect to the repeal of parts 
of the Revenue Act of 1918, indicat¬ 
ed that It was the intention of con¬ 
gress that the estate tax should be 
continuous.—Hanna v. U. S., 68 Ct. 
Cl. 45, certiorari denied 50 S.Ct 161, 
280 U.S. 612, 74 L.Ed. 654. 

(2) Revenue Act of 1926 was not 
superseded and amended by Revenue 
Act of 1932, which expressly im¬ 
posed tax in addition to estate tax 
imposed by r926 act; hence estates 
of decedents dying after effective 
date of 1932 statute were potentially 
taxable under both acts, tax under 
192 6 act being avoidable only be¬ 
cause computations pursuant thereto 
might result in no tax being payable. 
—In re Hilgenberg’s Estate, 292 N. 
Y.S. 466, 161 Misc. 403, 

Where the right to tax Is uncer¬ 
tain, indefinite, and doubtful, the 
public right is subordinated to the 
claim of exemption for the private 
right, and the right to tax must be 
so clear as to avoid the forfeiture of 
any part of the estate.—Jones v. U. 
S„ 49 CtCl, 408, affirmed U. S. v. 

672 


L.Ed. 
75. 
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§ 478 


Generally speaking the legal situation for tax pur¬ 
poses under the above statute must be admeasured 
as it stood on the day when the decedent whose es¬ 
tate is in question died,"^^ although it sometimes be¬ 
comes pertinent to consider events occurring after 
the death.The estate tax statute was not enact¬ 
ed for the purpose of regulating the administra¬ 
tion of probate estates. 

Inhcritancej legacy, and ''succession^' taxes. The 
acts of 1862 and 1864^ repealed in 1870, and the 
War Revenue Act of 1898, repealed in 1902, which 
imposed inheritance, legacy, and ‘‘succession” tax¬ 


es were construed and applied in a number of early 
decisions.^^ 

§ 478. Nature of Tax 

The federal estate tax is neither a tax on property 
nor a direct tax, but is an excise tax. 

The federal estate tax has been held not a tax 
on property,S3 of decedent’s estate ^or is it a 
tax on those who receive shares of the estate,al¬ 
though the value of the property transmitted or af¬ 
fected by the transfer is an element in determining 
the amount of the tax, as shown infra § 500. It 
is not a direct tax,^® but is an excise tax.^*^ 


Bistinct’ons as to rates 

The statute makes no distinction 
in the rate between certain heirs: 
it IS a fixed tax on the transmission 
of the estate without regrard to 
whom it extends.—Liebman v. Fon¬ 
tenot, DC La., 275 F. 6 S 8 . 

Contrast with earlier acts 

The Revenue Act of 1916 differed 
from earlier acts in providing: that 
the rate should be determined by 
the amount of the net estate and not 
by the amount passing to each in¬ 
dividual legatee or distributee.—In 
re Sherman's Estate, 166 N.Y.'S. 19, 
179 App.Div. 497, affirmed 118 N.E. 
1078, 223 N.Y. 540—In re Bierstadt's 
Estate, 163 N.T.S. 1104, 99 Misc. 

457, affirmed 166 N.Y.S. 168, 178 App. 
Div. 836. 

79. U.S.—Ithaca Trust Co. v. U. S., 
Ct.Cl., 49 set. 291, 279 U.S. 151, 
73 L.Ed. GI7—First Trust Co. of 
St. Paul State Bank v. Reynolds, 

C.CA.Miiin., 1'37 F.2d 518. 

80. U S.—ITelvering v. Safe De'posit 
& Trust Co. of Baltimore, 62 S.Ct. 
925, 316 U.S. 56, 56 L.Ed. 1266, 139 
A.L.R. To 13. 

81. U.S.—U. S. V. Security-First 
Nat. Bank of Los Angeles, D.O. 
Cal., 30 F.Supp. 113. 

82. U.S.—ICnowUon v. Moore, N.Y., 
20 S.Ct. 747, 17.8 U.S. 41, 44 L.Ed. 
969—Hill V. Ghissom, D.C.N.C., 299 
F. 641—Lynch v. Union Trust Co. 
of San Francisco, 164 F. 161, 90 C. 

C.A. 14 7, certiorari dcni(‘d 29 S.Ct. 
702, 214 U.S. 523, '53 L Ed. 1067. 

24 C.J. p no note 61—33 C.J'. p 310 
note 45-p 312 notes '55, 59-65. 

83. U.S.—Chase National Ba.nk v. 

U. S., Ct.Cl., 49 S.Ct. 126, 278 U.S. 
327, 73 L.Ed. 405, 63 A.L.R. 3SS~ 
Friend v. C. I. R„ C.C.A., 119 F.2d 
959, certiorari denic'd 62 S.Ct. 136, 
314 U.S. 673, 86 L.Ed. 538—Phipps 

V. C. I. R., a C.A. Colo., 91 F.2d 637, 
112 A.L.R. 1'44X, certiorari denied 
68 S.Ct, 144, ‘302 U.S. 742, 82 L.Ed. 
674—Walker v. U. S., C.C.A.Mlnn., 
83 F2d 103—Igleheart v. C. I. XL, 

C.C.A.Fla., 77 F.2d 704—Fideniy- 
Philadelphia Trust Co. v. Mc- 
Caughn, C.C.A.Pa., 84 F.2d 600, cer¬ 
tiorari denied 60 S.Ct 86, 280 U,S. 

47 CJ.S,~43 


602, '74 L.Ed. 647—U. S. v. Waite, 

C. C.A.MO, 33 F.2d 567, certiorari 
denied 60 S.Ct. *157, 280 U.S. 60S. 
74 L.Ed. 6'51—Mississippi Valley 
Trust Co. V. U. S., D C.Mo, 61 F. 
Supp. 4'51—^Wiener v. Fernandez, 

D. C.La, 60 F.Supp. 169, reversed 
on other grounds Fernandez v. 
Wiener, 66 S Ct. 178, rehearing de¬ 
nied 66 S.Ct. 525—Gottlieb v. 
White, D.C.Mass., 1 F Supp. 905, 
affirmed, C.C.A., 69 F.2d 792, cer¬ 
tiorari denied 64 S.Ct 867, 29'2 U. 
S. 6-57, 75 L.Ed. 1505. 

D.O.—Hepburn v. Winthrop, 83 F. 
2d 566, 65 App.D.C. 309, 105 A.L. 
R. 310—Lee v. C. I. R., 57 P.2d 399, 
61 App.D C. 33, certiorari denied 
Lee V. Burnet 52 S.Ct 646, 286 
U.S. 663, 76 L.Ed. 1295. 

Mich.—In re Fish’s Estate, 1'89 N. 

W. 177, 219 Mich. '369. 

N.IT.--Fullor V. Gale, 103 A. 30*8, 78 
N.II. i544. 

N.J.—Turner v. Cole, 179 A. 113, 118 
N.J.Eq. 497. 

N.Y.—Xn rc Hazard's Estate, 136 N. 

E. 31‘5, 228 N.Y. 26—Matter of 

Hamlin, 172 N.Y.S. 787, 186 App. 
Div. 163, affirmed 124 N.E. 4, 226 
N.Y. 407, 7 A.L.R. 701—In re 

Sherman's Estate, 3 66 N.Y.S. 19, 
179 App.Div. 497, affirmed 118 N. 

E. 1078, 222 N.Y. 640. 

Rower of appointment 

In the case of the exercise by will 
of a general power of appointment, 
the tax was not on the property with 
respect to which the power was ex¬ 
ercised —Wi‘ar v. C. I. R,, C.C.A., 65 

F. 2 a GG5. 

S4. U.S.—U. S. Trust Co. of New 

York v. Helvering, 69 S.Ct 692, 
307 U.S. 67, 83 UEd. 1104—Land- 
man V. C. I. It, C.O.A., 123 F.2d 
787, certiorari denied 62 S.Ct 799, 
316 U.S. 810, 86 I^Ed. 120’9—First 
Trust Co. of St. Raul v. Reynolds, 

D.O. Minn., 46 F.Supp. '4 97. af¬ 
firmed, G.C.A., First Trust Co. ol 
St Paul State Bank v. Reynolds, 
137 F.2d 618—Hill v. GrisHom, D. 
C.N.C., 299 F. 641—Frick v. Lewel- 
lyn, D.C.I»a., 208 F. 503, affirmed 
Lcwellyn v. I^rlck, 45 S.Ct. 487 
208 U.S. 238, 09 X^.Ed. 934—Ran¬ 
dolph V, Craig, D.C.Tcnn., 267 F. 

C73 


993—New York Trust Co. v. Eis¬ 
ner, DC.N.Y., 263 P. 620, affirmed 
41 S.Ct '506, 256 U.S. 345, 65 L.Ed. 
963, 16 A.LR. 660. 

Iowa—Brown's Estate v, Hoge, 190 

N. W. 320, 198 Iowa ‘373. 

La.—Succession of Gheens, '88 So. 
253, 148 La. 1017. 

N J.—Palmer v. Palmer, 39 A.2d 438, 
136 N.J.Eq. i516. 

NY.—In re Hazard’s Estate, 126 N. 

E. 34'5, 228 N.Y. 26—In re Sher¬ 
man’s Estate, 166 N.Y.S. 19, 179 
App.Div. 497, affirmed 118 N.E. 
1078, 222 N.Y. '540—In re Bier¬ 
stadt's Estate, 163 N.Y.S. 13 04, 99 
Misc. 457, affirmed 166 N.Y.S. 168, 
178 App.Div. 836. 

It has been stabod broadly, how- 
ever, that the federal estate tax is a 
tax on the property of decedent.— 
In re Plarvey's Estate, 38 A.2d 262, 
350 Pa. 53—In re Mellon's Estate, 

32 A.2d 749, 3'47 Pa. 520. 

85. U.S.—Helvering v. Safe Deposit 
& Trust Co. of Baltimore, C.C.A., 
121 F.2d 307, reversed on other 
grounds 62 S.Ct. 925, '316 U.'S. 66 , 
86 LEd. 1266, 139 A.L.R. 1613. 

86 . U.S.—Gromer v. Lewellyn, Pa., 
42' S.Ct. 324, 258 U.S. 3S4, 66 L.Ed. 
676—Chickenng v. C. T. R., C.C.Af 
lli 8 P12d 254, 130 A.L.R. 608, cer¬ 
tiorari denied 62 S.Ct. 70, '314 U.S. 
636, 85 L.Ed. 511—Waud v. U. S., 
Ct.Cl., 48 F.2d 444. 

33 C.J. p 312 note 63. 

87. U.S.—May v. Ileiner, Pa., 60 S. 
Ct. 286, 281 U.S. 238, 74 L.Ed. S 2 G, 
67 A.L.R. 324 4, followed in, C.O. 
A., C. 1. R. V. Johnson, 51 P.2c! 
1075—Young Men’s Christian As.s’n 
of Columbus, Ohio v. Davis, Ohio, 
44 S.'Ct 291, 264 U.S. 47, 68 Ij.Ed. 
5 -, 3 —Mayor v. Reinocke, C.C.A.lll., 
130 P.2d 350, certiorari denied 0.3 
S.Ct. 257, 33 7 TLS. 684, 87 iL.Ed. 
648—Landman v. C. I. It, C.G.A., 
123 P12cl 787, certiorari denied 02 
S.Ct. 799, 316 U.S. 810, 186 L.Ed. 
1,209—C. I. It V. ClLie, C.G.A,, 122 

F. 2d 998, certiorari dented Clis© v. 

O. I, rt, 62 S.Ct. 91'4, 816 U.S. 821, 
86 L.Ed. 1318--Friend v. C, I. R., 
C.C.A., 310 F.2d 959, certiorari de¬ 
nied '62 S.Ct 136, 314 U.S. 673, 86 
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It has been laid down in g'eneral terms that the | or transfer of property's tty or from decedent, 
tax under the above statute is on the transmission I or at death,^ or on the power or privilege to trans- 


IxEd. 538—Cliickering v. C. I. R., 
aC.A., 118 F.2d 254, 139 A.L.R. 508. 
certiorari denied 62 S.Ct. 70, 814 
US. 636, 86 L.EcL 511—U. S. Trust 
Go. of New York v. C, I. R,, C.C. 
A., 98 F.2d 734, affirmed U S. 
Trust Co. of New York v. Helver- 
ingr, 59 S.Ct. 592, '307 US. 57, 83 
UEd. 1104—Phipps V. G. I. R., C. 

C.A.C 0 I 0 ., 91 F.2d 627, 112 A.KR. 
1441, certiorari denied 58 S.Ct. 144, 
-302 US. 742, 82 L.Ed. 574—Bul¬ 
lard V. C. I. R,, C.C.A., 90 P.2d 144, 
reversed on other grounds Helver¬ 
ing V. Bullard, 58 S Gt. 565, 303 U 
S. 297, 82 L.Ed. 852—Walker v. U 
S., C.C.A.Minn., S3 F.2d 103—Igle- 
heart v. C I. R., aC,A.Pla., 77 F. 
2d 704—Gottlieb v. White, C.C.A. 
Mass., 69 F.3d 792, certiorari de¬ 
nied 54 S.Ct 867, 292 US. 657, 78 
L.Ed. 1505—Guinzburg v. Ander¬ 
son, D.C.N.Y., 61 F.2d 592, affirmed, 
O.C.A, -54 P.2d 629, certiorari de¬ 
nied Anderson'v. Guinzberg, 52 S. 
Ct 410, 2S5 US. 553, 76 L.Ed. 943 
—Brady v. Ham, C.C.A.Me., 45 F. 
2d *454—U. S v. Waite, C.C.AMo., 
33 F.3d '567, certiorari denied 
Waite V. U. S., 50 S.Ct 157, 280 
US. 608, '74 ,L.Ed. 651—Stark v. 
U S., D.C.Ohlo, 24 F.2d 237, re¬ 
versed on other grounds, C.C.A., U. 
S. v. Stark, 32 P.2d 453—Frew v. 
Bowers, C.C.A.N.Y., 12 P.2d 626, 
certiorari granted Bowers v. 
Frew, 47 S.Ct 237, 273 US. 682, 71 
L.Ed. 838, and dismissed 48 S.Ct 
22, 275 U.S. 578, 72 L.Ed. 436— 
Mississippi Valley Trust Co. v. U. 
S., D.C.MO., 61 F.Supp. 451—Clark 
V. U S., D.C.Md,, 33 F.Supp. 216— 
Saks V. Higgins, D.O.N.Y., 29 F. 
Supp. 996, affirmed, C.C.A., 111 F. 
2d 78, reversed on other grounds 
Maass v. Pligglns, Cl S.Ct 631, 
312 US. 443, 85 L.Ed. 940, 132 
A.L.R, 1035—Frick v. Lewellyn, D. 
C.Pa., 298 F. 803, affirmed Lewel¬ 
lyn V. Prick, 45 S.Ct 487, 268 U.S. 
238, 69 L.Ed. 934. 

D.C.—Hepburn v. Winthrop, 88 F.2d 
566, 66 App.Div. 309, 106 A-L.B. 
310. 

Mass.—Beals v. Magenis, 31 N.E.2d 
20, '307 Mass. 547—Dexter v. Jack- 
son, 140 N.E. 267, 245 Mass. 333. 
N.H.—Williams v. State, 125 A. 661, 
SI N.H. 341, 39 AL.R. 490. 

N.y.—In re Del Drago’s Estate, 38 
N.B.2d 131, 287 N.Y. 61, reargu¬ 
ment denied 40 N.E.2d -4*6, 287 N.Y. 
764, and reversed on other grounds 
Riggs V. Del Drago, 63 S.Ct 109, 
317 U.S. 95, 87 L,Ed. 105, 142 A 
L.R. 1131. 

3*3 C.J. p 312 notes 63, 66. 

Other s'bateanen'ts 

(1) The federal tax is a duty or 
excise.—Greiner v. Lewellyn, Pa., 42 
S.Ct 324, 268 U.S. 384, 66 LEd. 676 
—^88 C.J. p 812 note 68, 


(2) It is an excise or death duty. 
—U, S. T. Waite, C.G-AMo., 33 F.2d 
567, certiorari denied Waite v. U. S„ 
50 S.Ct 167, 280 US. 608, 74 L.Ed. 
651. 

<3) It is a duty of the same char¬ 
acter as the old English probate du¬ 
ty.—People V. Pasfleld, 120 N.H 286, 
284 IlL 450. 

8S. US.—In re Sage's Estate, C.C. 
A., 122 P.2d 480, ITI AL R. &5S, 
certiorari denied Sage's Estate v. 
C. I. R., 62 S.Ct 480, 314 US. 699, 
86 L Ed. 659—Phipps v. C. I. R., 
C.C.A.C 0 I 0 ., 91 F.2d 627, 112 AL. 

R. 1441, certiorari denied 58 S Ct 
144, 302 U.S. 742, 82 L Ed. .574— 
Pidelity-Philadelphia Trust Co. v. 
McCaughn, C C.xAPa., 34 F.2d 600, 
certiorari denied 50 S.Ct 85, 280 
US. 602, 74 LEd. 647—U. S. v. 
Waite, C.C.AMo., 33 F.2d 567, cer¬ 
tiorari denied Waite v. U S., 50 S. 
Ct 157, '280 U.S. 60S, 74 L.Ed. 651 
—Lederer v. Northern Trust Co., 
C.G.APa., 262 F. 62. 

D.C.—Lee v. C. I. R., i57 F.2d 399, 61 
Ap,p.D.C. S3, certiorari denied Lee 
V. Burnet, *52 S.Ct 645, 286 US. 
563, 76 L.Ed. 1295. 

La.—Succession of Gheens, 88 So. 

253, 148 La. 1017, 16 AL R. 685. 
Mass.—Dexter v. Jackson, 140 N.E. 

257, 245 Mass. '3'33. 

Mo.—In re McKinney’s Estate, 173 

S. W.2d 80-8, 351 Mo. 718. 

N.Y.—In re Plazard's Estate, 126 N. 

E. 345, 228 N.Y. 26—Matter of 
Hamlin, 172 N.Y.S. 78 7, 185 App. 
Div. 153, affirmed 124 N.E. 4, 226 
N.Y. 407, 7 AL.R. 701—In re Bier- 
stadt's Estate, 163 N.Y.S. 1104, 99 
Misc. 457, affirmed 166 N.Y.S. 1-68, 
178 App.Div. 836. 

Bsercise of power of appointment 
The tax was on the exercise of a 
power of appointment where prop¬ 
erty passed by virtue of the exer¬ 
cise by will of a general power of 
appointment—^Wear v. C. I. R., C.C. 
A, 65 F.2d 665. 

Transfer 

In holding the word not limited to 
direct transfers but applicable to 
proceeds of insurance policies, under 
certain conditions, the court said: 
“Obviously, the word ‘transfer' in 
the statute . . . cannot be tak¬ 

en In such a restricted sense as to 
refer only to the passing of particu¬ 
lar items of properly directly from 
the decedent to the transferee. It 
must, we think, at least include the 
transfer of property procured 
through expenditures by the dece¬ 
dent, with the purpose, effected at 
his death, of having it pass to anoth¬ 
er.”—Chase Nat. Bank of City of 
New York v. U. S., Ct.Cl., 49 S.Ct 
126, 178 U.S, 327, 387, 78 L.B(3L 405, 
63 AAi.R. '888. 


89. U.S.—^Edwards v. Slocum, N.Y., 
44 S.Ct. 293, 264 US. 61, &S L.Ed. 
564—Khoernschild v. C. I. R., C.C. 
A., 97 F.2d 213—St. Louis Union 
Trust Co. V. Becker, C.CLAMo., 76 

F.2d 851, affirmed Becker v. St. 
Louis Union Trust 'Co., 66 S.Ct. 78, 
29 6 US. 48, SO L.Ed. 35—Clark v. 
U. S., D.C.Md., 33 F.Supp. 216— 
Hill V. Grissom, D.C.N.C., 299 F. 
641—Frick v. Lewellyn, D.C.Pa., 
298 F. 80-3, affirmed Lewellyn v. 
Frick, 4’5 S.Ct. 487, 268 US. 238, 69 
L.Ed. 934—Liebman v. Fontenot, 
D.C.La., 275 F. 6S8. 

Conn.—Ericson v. Childs, 198 A. 176, 
124 Conn. 66, 115 A.L.R. 907— 

Blodgett V. Guaranty Trust Co., 
158 A. 245, 114 Conn. 207. 

N.H.—Fuller v. Gale, 103 A. 308, 78 
N.H. -544. 

N.J.—Palmer v. Palmer, '39 A.2d 438, 
135 N.J.Eq. 516. 

: N.Y.—In re Sherman’s Estate, 166 
N.Y.S. 19, 179 Ap^.Div. 497, af¬ 
firmed 118 N.E. 1078, 222 N.Y. 540. 

90. U.S.—May v. Heiner, Pa., 50 S. 
Ct 286, 281 US. 238, 74 L.Ed. 826, 
67 A.L R. 1244, followed in C. I. 

R. V. Johnson, C.C.A., 51 F.2d 1075 
—Reinecke v. Northern Trust Co., 
Ill, 49 S.Ct 123, 278 US. 3*39, 73 
L.Ed. 410, 66 AL.R 397—Young 
Men's Christian Ass'n of Colum¬ 
bus, Ohio V. Davis, Ohio, 44 S.Ct 
291, 264 U.S. 47, 68 L.Ed. 66’S— 
Mayer v. Reinocke, O.C.A.I1L, 130 
F.2d 350, certiorari denied 63 S. 
Ct 2*57, '317 US. 684, 87 L.Ed. 5*4*8 
—C. I. R. V. Cllse, C.C.A., 122 F. 
2d 998, cei-tiorari denied Clise v. 
C. I. R., 62 S.Ct 914, 315 US. 821, 
86 LEd. 1218—Robbins v. C. I. R., 
C.C.A., 111 P 2d 828—Bullard v. 
C. I. R., C.aA,, 90 F.2d 144, re¬ 
versed on other grounds Helvering 
V. Bullard, 58 S.Ct 565, 303 US. 
‘297, 82 L.Ed. 852—Newman v. -C. 
L R., C.C.ALa,, 76 F.2d 449, cer¬ 
tiorari denied 56 S.Ct. 11-6, 296 U 

S. 600, 80 L.Ed. 425—Rosenberg v. 
McLaughlin, C.C. A.Cal., -66 F.2d 
271—Stark v. U. S., D.C.Ohio, 24 
P.2d 237, reversed, on other 
grounds, C.C.A., U. iS. v. Stark, 32 
F.2d 453—Kahn v. U. S., D.C.N.T., 
20 P.Su 4 )p. 312—Industrial Trust 
Co. V. U. S., Ct.Cl., 9 F.Supp. i81'7, 
reversed on other grounds 56 S.Ct 
182, 296 U.S. 220, '80 LEd. 191. 

Ark.—Thompson v. Union & Mercan¬ 
tile Trust Co., ,262 S.W. 324, 164 
Ark- 411, 37 AL.R. 536. 

D.C.—Hepburn v. Winthrop, gS F. 
2d 566, -66 App.D.C. 309, 105 AL.R. 
810. 

Mass.—^Merchants Nat. Bank of Bos¬ 
ton V. Merclwmts Nat Bank of 
Boston, 62 N.E.2d 831—Beals v. 
Magems, *81 N.E.M 2*0, 30^7 Mas®. 

&4T. 
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mit or transfer property^^ at deatli.^2 So the rule f which ceased by reason of death,and not on the 
has been announced that the tax is on the interest j succession to property,on the reception of prop- 


Ho.—In re Bemlieimer’s Estate, 176 
S.W.2d 15, 352 Mo. 91. 

Transfer "by operation of law or tes¬ 
tamentary disposition 

U.S.—Helvering- v. St. Louis Union 
Trust Co., »58 S.Ct. 74, 296 U.S. 39, 
80 L.Ed. 29, 100 A.L.R. 1239— 

Ithaca Trust Co. v. U. S., Ct.Cl., 49 
■S.Ct 291, 279 U.S. 151, 73 L.Ed. 
64'7—Allen v. Trust Co. of Georgia, 
C.C.A.Ga., 149 P.2d 120, affirmed 
66 S.Ct. 3 S9—First Trust Co. of 
St. Paul State Bank v. Reynolds, 
C.CA.Minn., 137 P.2d 518—Bullar 

V. C I. R, C.C.A., 90 F2d 144, re¬ 
versed on other grounds 58 S.Ct. 
665, 303 U.S. 397, 82 L.Ed. 852— 
Randolph v. Craig, D.C.Tenn., 267 
P. 993. 

Mass.—Beals v. Magenis, >31 'JSr.B.2d 
20, 307 Mass. 547. 

91. U.S.—Helvering v. Northwest¬ 
ern Nat. Bank & Tinast Co of 
Minneapolis, C.C.A., 89 P.2d 553— 
Waud V. U. S., Ct.Cl., 48 P.2d. 414 
—Saks V. Higgins, D.C.N.T., 29 P. 
Supp. 996, affirmed, C.C.A., 111 F. 
2d 78, reversed on other gi'ounds 
Maass v. Higgins, 61 S.Ct. 631, 312 
U.S. 443, 85 L.Ed. 940, 132 A.L.R. 
1035. 

D.C—Hepburn v. Wlnthrop, 83 P.2d 
566, 65 App.D.C. 309, 105 A.L.R. 
310. 

N.Y.—In re Del Drago's Estate, '38 i 
N.E.2d 131, 287 N.Y. 61, reargu¬ 
ment denied 40 N.E.2d 46, 2S'7 N. 
Y. 764, and reversed on other 
grounds Riggs v. Del Drago, 63 
S.Ot. 309, 317 U.S. 95, >87 L.Ed. 
106, 142 A.I^.R. 1131. 

R.I.—Hazard v. Bliss, 13'3 A. 4'69, 
43 R.I. 431, 23 A.L.R. «26. 

Tex.—Beth(‘a v. ©hoppard, Civ.App., 
143 S.W2d 997, error refused. 
\YVa.—'Central Trust Co. v. James, 
199 S.E, S81,’ 120 W.Va. 611. 

92. U.S.—C. I, R. v. disc, C.C.A., 
122 P,2d 998, certiorari denied 
Clise r. C. 1. R., 62 S.Ct 914, 315 

U. S. 8-21, '86 L.Bd. 1218—Friend v. 

C. L R., C.C.A., 119 P.2d 959, cer¬ 
tiorari denied 62 S.Ct 1'3 6, 314 U. 
S. 673, 86 L.Ed. 538—Walkin' v. U. 
S., aC.A.Minn., 83 F.2.d 103—iglo- 
hcart V. C. I, R., C.C.A.Fla., 77 P. 
2d. 704—Ni^wman v. C. I. R., C.C.A. 
La., 76 F.2d 4'4‘9, certiorari denied 
66 S.Ct 116, 296 U.S. GOO, 80 L.Ed. 
426—Mississippi Valley Tnist Co. 

V. C. I. R., C.C.A., 72 P.2d 197, 
certiorari denied 65 S.Ct 110, 293 
U.S. 604, 79 L.Ed. m, rehearing 
denied 55 S.Ct 147, 293 U.©. 631, 
79 L.IM. 717--Biudy v. Ham, C.C. 
A.Me., 46 F.2d 4454—Schuotte y. 
Bowers, CC.A.N.Y., 40„ P,2d 208— 
Mississippi Talley Truat Co, v. U.’ 
S., D.C.Mo., 61 F.Supp. 451—"First 
Trust Co. of St. Paul v. Reynolds, 

D. C.Minia,, 4^ I|.8upp. 491, affirmed,, 


C.C.A., First Timst Co. of St. Paul 
State Bank v. Reynolds, 137 P.2d 
618—U. S. V. Security First Nat 
Bank of Los Angeles, D.C.CaL, 30 
F.Supp. 113—Industrial Trust Co. 
V. U. S., CtCL, 9 F.Supp. 817, re¬ 
versed on other grounds 56 ©.Ct 
182, 296 U.S. 220, 80 L Ed. 191— 
Gottlieb V. White, D.C.Mass., 1 F. 
Supp. 905, affirmed, C.C.A., 69 P.2d 
‘7‘92, certiorari denied 64 SCt. 867, 
292 US. 657, 78 L.Ed. 1505—New 
York Trust Co. v Eisner, D.C.N. 
Y., 263 F. 620, affirmed 41 S.Ct 
606. 256 U.S. 345, 65 L.Ed. 963, 16 
A.L.R. G'GO. 

Colo—People v. Bemis, 189 P. 82, 68 
Colo. 48. 

D.C.—Lee v. C. I. R., 57 F.2d 399, 61 
App.D.C. 33, certiorari denied Lee 
V. Burnet 52 S.Ct 645, 286 U.S. 
563, 75 L.Ed. 1296. 

Iowa—Brown's Estate v. Hoge, 199 
N.W. 320, 198 Iowa 373. 

Power or privilege to transmit by 
law or testamentary disposition 
U.S.—Gottlieb v. White, C.C.A Mass., 
69 P.2d 792, certiorari denied 54 S. 
Ct 867, 292 U.S. 657, 78 L.Ed. 1505 
—Frew V. Bowers, C.C.A.N.Y., 12 
F.2d 625, certiorari granted Bowers 
V. Frew, 47 S.Ct 237, 273 U.S. 682, 
71 L.Bd. 838, and dismissed 48 S. 
Ct 22, 276 U.S. 678, 72 L.Ed. 436— 
New York Trust Co. v. Eisner, D. 
C.N.Y., 263 F. 620, affirmed 41 S. 
Ct 606, 266 U.S. 345, 65 L.Ed. 963, 
16 A.L.R. 660. 

Iowa,—Brown's Estate v. Hoge, 199 
N.W. 320, 198 Iowa 373. 

Mass.—Dexter v. Jackson, 140 N.E. 

267, -245 Mass. 333. 

Ohio.—Young Men's Christian Ass'n 
V. Davis, 140 N.E. 114, i06 Ohio St. 
366, affirmed Young Men’s Christian 
Ass'n of Columbus, Ohio, v. Davis, 
44 S.Ct 291, 264 U.S. 47, CS L.Ed. 
658. 

W.Va.—Central Trust Co. v. James, 
199 S.E. 881, 120 W.Va. Gil. 

03. U.S.—Allen v. Plenggeler, C.C.A. 

Neb., 32 F.2d 69 certiorari denied 
ITenggt'ler, v. Allen, '60 S.Ot 4 0, 
280 U.S, 594, 74 L.Ed. 642—Ed¬ 
wards V, Slocum, N.Y., 44 S.Ct 
29'3, 264 U.S. 61, 68 L.Ed. 6’64— 
Young Men's Christian Ass’n of 
Columbus, Ohio, v. Davis, Ohio, 
44 set 291, 264 U.S. -47, 68 L. 
Ed. 658—Mayer v. Iteliiecko, C.C. 
A.H1., 130 F.2d 350, certiorari de¬ 
nied 63 S.Ct 257, 3X7 U.S. 684, 87 
L.lCd. 548—C. 1. R. V. Clise, C.C.A., 
122 F,2d 998, certiorari denied Clise 
T. C. X. R., 62 S.Ct, 014, 316 U.S, 
.821, 86 L.Ed, 1218—Qulnzhurg v. 
Anderson, D.C.N.Y., 51 F.2d 692, af¬ 
firmed, C,aA., 54 F.2d 060, certio¬ 
rari denied Anderson v. Quinzberg, 
62 S.Ct 410, 286 U.S. 658, 76 L.Bd. 
043.—Union Tm.^t Co. of 
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burgh. Fa. v. Heiner, D.C.Pa,, 19 F. 
2d 362. 

D.C.—Hepburn v. Wlnthrop, 83 F.2d 
666, 65 App.D.C. 309, 105 A.L.R. 
310. 

Mo.—In re Bernheimer’s Estate, 176 
S.W.2d 15, 352 Mo. 91. 

N.H.—Williams v. State, 125 A. 661, 
81 N.H. 341, 39 A.L.R. 4'90, 

N.J.—Palmer v. Palmer, 39 A.2d 438, 
135 N.J Eci. 616—Turner v. Cole, 
179 A. 113, 118 N.J Eg. 497. 

N.Y.—In re Oakes, 162 N.E. 79, 248 
N.Y. 280. 

Pa.—In re Baily’s Estate, 137 A. 733, 
290 Pa. 3. 

Tex.—Bethea v. Shep-pard, Civ.App., 
143 SW.2d 997. 

TraoLsaction. complete before statute 
enacted 

In a case in which apparently the 
claim was made that the transaction 
in question was subject to taxation 
on the theory of a cessation of de¬ 
cedent's interest, taxability was de¬ 
nied on the ground that the transac¬ 
tion was complete before the enact¬ 
ment of the taxing statute.—Lynch 
V. Congdon, C.C.A.Minn., 1 F.2d 1^3. 

94. U.S.—Edwards v. Slocum, N.Y, 
44 S.Ct. 293, 264 U.S. 61, 68 L.Bd. 
564—Young Men's Christian Ass'n 
of Columbus, Ohio v. Davis, Ohio, 
44 S.Ct. 291, 264 U.S. 47, 68 'L.Bd. 
568—Mayer v, Reinocke, C.C.A Ill., 
130 P.2d 350, certiorari denied 63 
SCt. 257, 317 U.S. 684, 87 L.Ed. 
548—C. L R, V. Clise, C-C.^l., 122 
P.2d 098, certiorari denied Clise v. 
C. I. R., 62 SS.Ct 914, 315 U.S. 821, 
86 L.Bd, 1218—In re Sage's Estate, 
C.C.A., 122 F.2d 480, 137 A.L.R. 
658, certiorari denied Sage's Estate 
V, C. I. R., 62 S.Ct 480, 314 U.S. 
699, 86 L.Ed. 559—Union Trust Co. 
of Pittsburgh, Pa. v. Heinor, D.C. 
Pa., 19 F.2d 302—First Trust Co. 
of St. Paul V. Reynolds, D.C.Minn., 
46 F.Supp. 497, affirmed, C.C A., 
First Trust Co. of St Paul State 
Bank v. Reynolds, 137 F.2d 518— 
Lodercr v. Northern Trust Co., C. 
C.A.Pa., 262 F. 52. 

Conn.—Erlcson v. Childs, 198 A. 176, 
124 Conn. G6, 115 A.L.R. 907—Blod¬ 
gett V. Guaranty Trust Co., 158 A. 
246, 114 Conn. 207. 

D.C.—Hepburn v. Winthrop, 83 F.2d 
666, 66 App.D.C. 309, 106 A.L.R. 
310. 

Mo.—In ro Bernhoimer's Estate, 176 
S.W.3d 15. 352 Mo. 91. 

N.H.—Williams v. State, 125 A. 661, 
81 N.H. 341, 39 AJjJt 490. 

N.J.—Turner r. Cole, 179 A. 113, 118 
N.J.Eq. 497—In ro Rotffiling’s Es- 
talo, 104 A. 295, 89 N.J.Eq. 163. 
N.Y.—In r® Oakes, 162 N.E. 70, 248 
N.Y. 280—In re Sherman’s Estate, 
166 N.Y.S. 10, 170 App.Dlv. 497, af¬ 
firmed 118 N.E. 1078, 222 N.Y. 540. 
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erty or benefits,^^ or on tbe right to take by suc¬ 
cession or to receive property.^® In this connec¬ 
tion the tax has been characterized as an '^estate 
tax/’^'^ as distinguished from a succession or legacy 
tax,^8 Qi* from an inheritance tax.99 It has also 
been considered as a ^'transfer tax,’^ as distinguish¬ 
ed from a succession tax;^ or as “death duties,” as 
distinguished from a succession or legacy tax.2 
In so far as certain of the foregoing general 
statements tend to narrow the operative scope of 
the statute, however, they apparently have been 


qualified to some extent by authoritative pronounce¬ 
ments to the effect that the imposition of the tax 
is not limited exclusively to transfers of property 
by reason of death, in the strict sense of the term 
“transfer,and that, under some circumstances, 
the tax is imposed on the receipt in possession or 
enjoyment of the proceeds of a right acquired prior 
to the death involved.^ So there have been gen¬ 
eral statements to the effect that the subject of the 
tax under such statute may be the shifting at death 
of economic benefits,^ or the shifting at death in 


Fa .—In re Baily’s Estate, 137 A. 733, 
260 Pa. 3. 


m. U.S.—Ithaca Trust Co. v. U. S.. 
CtCl., 49 S.Ct. 291, 279 U.S. 151, 
73 L.Bd. 647—Edwards v. Slocum, 
KT., 44 S.Ct. 293, 264 US. 61, 68 
L.Ed. 564—Young Men’s Christian 
Ass’n of Columbus, Ohio v. Davis, 
Ohio, 44 S.Ct. 291, 264 U.S. 47, 68 
L.Ed. 558—Knoernschild v. C. I. R., 
CC.A., 97 F.2d 213—Schuette v. 
Bowers, C.C.A.N.Y., 40 F.2d 20S— 
New York Trust Co. v. Eisner, D. 
C.N.Y., 263 F. 620, affirmed 41 S. 
Ct. 506, 256 U.S. 345, 65 L.Ed, 963, 
16 A.L.R 660. 

Conn.—Ericson v. Child, 198 A. 176, 
124 Conn. 66, 115 A L R. 907—Blod¬ 
gett V. Guaranty Trust Co., 158 A. 
245. 114 Conn. 207. 

D.C.—Hepburn v. Winthrop, 83 F.2d 
506, 65 App.D.C. 309, 105 A.L.R. 
310. 


It« 


-Brown's Estate v. Hoge, 199 


Ivlo. ’in re Bernheimer’s Estate, 176 
^;;V.2d 15, 352 Mo. 91—In re Mc- 


Kir 

351 


iney’s Estate, 173 S.W.2d 898. 
Mo. 718. 


^''•^''^•“^-Williams v. State, 125 A. 661, 
341, 39 A.L.R. 490. 


s6. r 


r.S. —Helvering v. Northwest- 
“ ,Nat. Bank & Trust Co. of Min- 
C.C.A., 89 F.2d 653—St. I 
Union Trust Co. v. Becker, 


C4 

1 : 


'.CA.Mo, 76 F.2d 851, affirmed 
Gckcr V. St, Louis Union Trust 
ho., 56 S.Ct. 78, 296 U.S, 48, SO L. 


Ed. 3.5—Brady v. Ham, C.C A.Me., 
45 F.2d 454—^Allen v, Henggeler, C. 
G.A.Neb., 32 F.2d 69, certiorari de¬ 
nied Henggeler v. Allen, 50 S.Ct. 
40, 280 U.S. 594, 74 L.Ed. 642— 
Frew V. Bowei-s, C.C.A.N.Y., 12 

F.2d 625, certiorari granted Bowers 
V. Frew, 47 S.Ct. 237, 273 U.S. G82, 
71 L.Ed. 838 and dismissed 48 S. 
Gt. 22.'275 U.S. 578, 72 L.Ed. 436— 
New York Trust Co. v. Eisner, D. 
d.N.T., 203 F. 620, affirmed 41 S. 
Ct. 506, 256 U.S. 345, 65 L.Ed. 963, 
16 A.L.R. 660. 


Iowa.—Brown’s Estate v. Hoge, 199 
N.VV. 320, 198 Iowa 373. 

Mass.—Dexter v. Jackson, 140 N.E, 
267, 245 Mass. 833. 


S7. Mo.—In re McKinney’s Estate, 
173 S.W.2d 898, 351 Mo. 718. 


R.I.—Hazard v. Bliss, 113 A. 469, 43 
R.I. 431, 23 A.L.R. 826. 

98. U.S.—^Knowlton v. Moore, N.Y., 
20 S.Ct. 747, 178 U.S. 41, 44 L.Ed. 
969—Robbins v. C. I. R., CC.A., Ill 
F.2d 828—Helvering v. Northwest¬ 
ern Nat. Bank & Trust Co., C.C.A., 
89 F.2d 553—Brady v. Ham, C.C.A. 
Me., 45 F.2d 454—Frick v. Lewel- 
lyn, D.C.Pa., 298 F. 803, 810, af¬ 
firmed LewelJyn v. Frick, 46 S Ct. 
487, 268 U.S. 238, 69 L.Ed. 934— 
New York Trust Co. v. Eisner, D C 
N.T., 263 F. 620, affirmed 41 S.Ct. 
506, 256 U.S. 345, 65 L.Ed. 963, 16 
A.L.R. 660. 

Mass.—Plunkett v. Old Colony Trust 
Co., 124 N.E 265, 233 Mass. 471. 
N.y.—Matter of Hamlin, 172 N.Y.S. 
787, 185 App.Div. 153, affirmed 124 
NB. 4, 226 N.Y. 407, 7 A.L.R. 701, 
certiorari denied 40 S.Ct. 14, 250 
U.S. 672, 63 L.Ed. 1200. 

R.I.—Hazard v. Bliss, 113 A. 469, 43 
R.I. 431, 23 A.L.R. 826. 

33 C.J. p 312 note 62. 

In some early cases, however, the 
federal estate tax was denominated 
a succession tax.—Kissam v. McElli- 
gott, D.C.N.Y., 280 F. 212—Randolph 
V. Craig, D.C.Tenn., 267 F. 995. 

99. N.J.—Turner v. Cole, 179 A. 113, 
118 N.J.Eq. 497. 

N.Y.—In re Hamlin, 124 N.E. 4, 226 
N.Y. 407, 7 A.L.R. 701, certiorari 
denied 40 S.Ct. 14, 250 U.S. 672, 63 
L.Ed. 1200. 

Pa.—In re Baily’s Estate, 137 A. 733, 
260 Pa. 3. 

Detailed statement 

“It was therefore not an inherit-. 
ance tax. It had no relation whatso¬ 
ever ... to any charge upon any 
devise or legacy, or the right of any 
person, natural or artificial, to take, 
hold, or receive any portion of an 
estate.”—Young Men’s Christian 

Ass’n V. Davis, 140 N.E. 114, 115, 106 
Ohio St. 366, affirmed 44 S.Ct. 291, 
264 U.S. 47, 68 L.Ed. 568. 

1. U.S.—St. Louis Union Trust Co, 
V. Becker, C.C.A.Mo., 76 P.2d 851, 
affirmed Becker v. St. Louis Union 
Trust Co., 56 S.Ct. 78, 296 U.S. 48, 
SO L.Ed. 36—Brady v. Ham, C.C.A. 
Me., 45 F.2d 454. 

2 . U.S.—Young Men’s Christian 
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Ass'n of Columbus, Ohio v. Davis, 
Ohio, 44 S.Ct. 291, 264 U.S. 47, 6S 
L Ed. 558—C I. R. v. Chse, CCA., 
122 P.2d 998, certiorari denied 
Clise V. C. I. R., 62 S.Ct. 914, 315 
U.S. 821. 86 LEd. 1218—Safe De¬ 
posit & Trust Co. of Baltimore v. 
Tait, DC.Md., 3 F.Supp. 51, af¬ 
firmed, C.C.A., Tait V. Safe Deposit 
& Trust Co. of Baltimore, 70 P.2d 
79. 

D.C.—Hepburn v. Winthrop, 83 F.2d 
566, 65 App.D.C. 309, 105 A.L,R. 
810. 

It has been stated, however, that 
“it is the power to transmit or the 
transmission or receipt of property 
by death which is the subject levied 
upon by all death duties ’’—Tyler v. 
U. S., Md., 50 S.Ct. 356, 358, 281 U.S. 
502, 74 L.Ed. 991, 69 A L.R. 758—C. 
I. R. V. City Bank Farmers’ Trust 
Co., C.C.A., 74 F.2d 242, 245 reversed 
on other grounds 66 S.Ct. 70, 296 U. 
S. 85, 80 LEd. 62, rehearing denied 
56 S.Ct. 303, 296 U.S. 664, 80 L.Ed. 
473—Wear v. C. I. R., C.C.A., 65 F.2a 
665. 

3. U S.—Tyler v. U. S., Md., 50 S.Ct. 
356, 281 U.S. 497, 74 L.EX 991, 69 
ALR. 758—Chase Nat. Bank of 
City of New York v. U. S., Ct.Cl., 
49 S.Ct. 126, 278 U.S. 327, 73 L.Ed 
405, 63 A.L.R. 388—Chickering v. 
C. I. R., C.C A., 118 F2d 254, 257, 
139 A.L.R. 608, certiorari denied 
62 S.Ct. 70, 314 U.S. 636, 86 L.Ed. 
511—Walker v. U. S., C.C.A.Minn., 
83 F.2d 103. 

4. U.S.—Fernandez v. Wiener, La., 
66 S.Ct. 178, rehearing denied 66 
S.Ct 625. 

Inclusion for purpose of tax of inter¬ 
est in: 

Community property see Infra § 
485 b. 

Joint tenancy see infra § 485 a. 
Tenancy by entirety see infra S 
485 a. 

5. U.S.—'Fernandez v. Wiener, supra 
—U. S. V. Jacobs, III. & N.Y., 69 S. 
Ct 651, 306 U.S. 363, 83 L.Ed. 763, 
motion denied 69 S.Ct 640, 306 U, 

, S. 620, 83 L.Ed. 1026—Chase Nat 
Bank of City of Now York v. U. S., 
CtCb, 49 S.Ct 126, 278 U.S. 327, 
73 L.Ed. 405, 63 A.L.R. 388—Land- 
man V. C. I. R., CC.A, 123 F.2d 787, 
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relationships to, or of incidents of, pro-perty.® 

The tax is no.' an income tax,'^ nor is it a gift 
tax,^ and estate, income; and gift taxes are not mu¬ 
tually exclusive under the present s^^stem of taxa¬ 
tion by the federal government.^ The estate tax 
and the gift tax are closely related, and the gift 
tax supplements the estate tax.^^^ While the view 
has been taken that the tax constitutes a debt,^^ 
it has also been laid down that it is not technically 
a debt.i 2 

§ 479. Time When Liability Accrues 

In general liability for the federal estate tax becomes 


§ 479 

fixed and the tax accrues at the date of the death of the 
persion whose estate is subject to the tax. 

In general liability for the federal estate tax be¬ 
comes fixed and the tax accrues at the date of the 
death of decedent whose estate is subject to the 
tax,^2 notwithstanding the statutory provision that 
the tax shall be due a specified period after de- 
cedent^s death.^^ So estate taxes have been re¬ 
garded as '‘accrued'^ at the date of decedent’s death 
within the meaning of a provision in a repealing 
statute that the repealed statute shall remain in 
force for the assessment and collection of taxes 
which have “accrued” under the repealed statute. 


INTEBNAL BETENVE 


certiorari denied 62 S.Ct. 799, 315 
U.S. 810, 86 L Ed. 1209—Crooks v 
Loose, C.C.A.Mo., 36 P.2d 671. 
e. U.S.—Fernandez v. Wiener, La., 
66 S Ct. 178, rehearing- denied 66 S. 
Ct. 525—U. S. Trust Co. of New 
York V. Helvering", 59 S.Ct. 692, 
307 U.S. 67, 83 L.Ed. 1104. 

7. N.Y.—People ex rel. Selig-man v. 
Gilchrist, 213 N.Y.S. 181, 215 App. 
Piv. 166. 

8. U.S.—Reinecke v. Northern Trust 
Co., Ill., 49 S.Ct. 123, 278 U.S. 339. 
73 L.Ed. 410, 66 A.L.R. 397. 

9. U.S.—Hesslein v. Hoey, C.C.A., 91 
P.2d 954—Whayne v, Glenn, D.C. 
Ky., 59 P.Supp. 517—City Bank 
Farmers Trust Co. v. McGowan, 
D.C.N.Y., 43 FSupp. 790, afTlrmed, 
C.C.A., 142 F.2d 599, afOrmed in 
part and reversed in part on other 
grounds 66 S.CU 496, 323 U.S. 594, 
89 L.Ed. 483. 

10. U.S. — Smith V. Shaughnessy, N. 
Y., 63 S.Ct. 645, 318 U.S. 176. 87 
L.Ed, 690—Sanford’s Estate v. C. I. 
R.. 60 S.Ct. 61, 308 U.S. 39, 84 L. 
Ed. 20, rehearing denied 60 S.Ct. 
258, 308 U.S. 637, 84 I..Ed. 529— 
Burnet v. Guggenheim, N.Y., 53 S. 
Ct. 369, 288 U.S. 280, 77 L.Ed. 748 
—Hesslein v. I-Ioey, C.C.A.N.Y., 91 
F.2d 954, certiorari denied Hooy v. 
Hesslein, 58 S.Ct. 284, 302 U.S. 756, 
82 L.Ed. 585. 

Constructioai together 

(1) The statutes are in pari ma¬ 
teria and must be construed together. 
—Merrill v. Pahs, Fla., 66 S.Ct. 656, 
324 U.S. 308, 89 L.Ed. 963, rehearing 
denied 65 S.Ct. 863, 324 U.S. 888, 89 
L Ed. 1436—Burnet v. Guggimhcim, 
53 S.Ct 369, 288 U.S. 280, 77 L.Ed. 
748—C. I. R. V. Solomon, C.C.A,, 124 
F.2d 8'6—C. I. R. V. Bristol, C.C.A., 
121 P.2d 139—Hesslein v. Hoey, C.C. 
A.N.Y., 91 F.2d 954, certiorari denied 
Hoey V. Hesslein, 58 S.Ct 2'8i, 802 
U.S. 766, 82 L.Ed. 68e. 

(2) The statutes, however, are 
not .mutually exclusive In all cases. 
—^Whayne v. Glenn, D.C.Ky., 69 F. 
Supp. 517—City Bank Farmers Trust 
Co. V. McGowan, D.C.N.Y., 43 F.Supp. 


790, affirmed, C.C.A., 142 F.2d 599, 
affirmed in part and reversed in part 
on other grounds 65 S.Ct 496, 323 U. 
S. 5-94, ISO L.Ed. 483. 

"Bown payment on estate tax 

(1) Under the statute the gift tax 
amounts in some instances to a se¬ 
curity, a form of down payment on 
the estate tax which secures the 
eventual payment of the latter; but 
it is in no sense double taxation.— 
Smith V. Shaughnessy, NY, 63 S.Ct. 
545, 318 U.S. 176, 87 L.Ed. 690. 

(2) The possibility that the gift 
tax and estate tax may overlap does 
not preclude the imposition of the 
gift tax.—C. I. R. V. Marshall, C.C. 
A., 125 F.2d 943, 141 A.L.R. 446— 
Herzog v. C. I. R., C.C.A., 116 F.2d 
591. 

(3) The gift tax statute does not 
contemplate two taxes on gifts not 
made in contemplation of death, one 
on the gift when a trust is created, 
or when the power of revocation if 
any is relinc(ui.shed, and another on 
the transfer of the same property at 
death becau.se the gift previou.sly 
made was incomplete.—Sanford’s Es¬ 
tate V. C. I. R., GO S.Ct. 51, 308 U.S. 
39, S4 L Ed. 20, rehearing denied 60 
S.Ct. 258, 308 U.S. 637, 84 L.Ed. 529. 

Gift Which is incomplete from the 
viewpoint of the estate tax rnu.st be 
regarded as incomplete for the pur- 
po.ses of the gift tax—■Higgins v. C. 

I. R., C.C.A., 129 F.2d 237, certiorari 
denied 63 S.Ct. 67, 317 U.S. 658, 87 L. 
Ed. 529—First Nat. Bank v. U. S., 
D.C.Ala., 25 F.Supp. 816. 

II. Ky.—Breetz v. Hill, 169 S.W.2d 
632, 293 Ky. 62G. 

12. N.J.—Turner v. Cole, 179 A. 113, 
118 N.J.Ea. 497. 

13. U.S.—Robbins v. C. I, R., C.C.A., 
Ill F.2d 828—RoHcnborg v. Mc¬ 
Laughlin, O.C.A.Cal., 66 F,2d 271— 
Hodgkins v. C. L R., C.C.A., 44 F.2d 
43, certiorari denied Burnet v. 
Hodgkins, 61 S.Ct. 860, 283 U.S, 
825, 76 L.Ed. 1439—Boston Saf< 
Deposit Sc Trust Co. v. Nichols, D 
C.Mass,, 18 F.2d 660—Page v. Skin¬ 
ner, C.C.A.C 0 I 0 ., 298 F. 731. 
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’ Ark.—Thompson v. Union & Mercan¬ 
tile Trust Co., 262 S.W. 324, 164 
Ark. 411, 37 A.L.R. 536. 

Mass.—Merchants Nat. Bank of Bos¬ 
ton V. Merchants Nat. Bank of Bos¬ 
ton, 62 N.E.2d 831. 

Ohio.—Young Men’s Christian Ass'n 
V. Davis, 140 NE 114, 106 Ohio 
St. 336, affirmed 44 S.Ct. 291, 264 

U. S. 47, 68 L.Ed. 658. 

The tax becomes an obligation of 
the estate as of the date of dece¬ 
dent's death, without assessment.— 
Detroit Bank v. U. S., Mich, 63 S.Ct 
297, 317 US. 329, 87 L.Ed. 304. 

Jurisdiction to levy estate tax on 
part of federal authorities arises on 
death of the person whose estate 
IS subject to the tax.—Tn re Kootz' 
‘Will, 280 N.W. 672, 228 Wis. 306. 
Prior to receipt of property by lega¬ 
tee 

The tax comes into existence be¬ 
fore the receipt of property by the 
legatee under the will of decedent.— 
Edwards v. Slocum, N.Y., 44 S.Ct. 
293, 264 U.S. 61, 68 L.Ed. 564. 

14. U.S.—Hodgkins v. C. I. R., C.C. 
A., 44 F.2d 43, certiorari denied 
Burnet v. Hodgkins, 51 S.Ct. 350, 
283 U.S. 825, 75 L Ed. 14.39—Page 

V. Skinner, C.C.A.Colo., 298 F. 731. 

15. U.S.—Ewbank v. U. S., C.C.A. 
Tnd., 60 I^.2d 409, certiorari denied 
52 S.Ct. 35, 284 U.S. 657, 76 L.Ed. 
557—U. S. V. Ayer, C.C.A.Mass., 12 
F.2d 194—Page v. Skinner, C.C.A. 
Colo., 298 P. 731^—Hanna v. U. S., 
68 Ct.Cl. 45, certiorari denied 50 S. 
Ct. 161, 280 U.S. 612, 74 X...Ed. 654. 

•‘Accrued” 

me word refers to the time when 
the liability is established instead of 
the time when it becomes due and 
payable.—Hanna v. U. S., supra. 
Saving clause of Revenue Act of 
19^1 

; U.S.—Hodgkins v. C. I. R., C.C.A., 
44 F.2d 43, certiorari denied Burnet 
V. Hodgkins, 51 S.Ct. 350, 283 U.S. 
825, 75 L.Ed. 1439—O’Brien v. Stur- 
gess, D.aN.X, 39 F.2d 960, affirmed, 

C. C.A., 45 F.2d 1017—Alker v. U. S., 

D. C.N.Y., 38 F.2a 879, affirmed, a 
C.A., 47 B\2d 229, certiorari ■ denied 
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B. ESTATES OF CITIZENS OE EESIDENTS 


§ 480. Citizens and Residents in General 

Under the internal revenue laws governing the es¬ 
tate tax, a distinction is made between the estates of 
residents or citizens and those of nonresident aliens. 

Under the internal revenue laws imposing the 
estate tax, a distinction is made between the estates 
of citizens or residents of the United States and 
the estates of nonresident aliens,^® and there are 
different rules as to exemptions and as to the prop¬ 
erty to be included in the estate for tax purposes.^*^ 
For these purposes, residence means ^‘domicile, 
and tjtie general rules, discussed in Domicile §§ 8~ 
13, are applied in determining whether or not de¬ 
ceased was a resident of the United States.^^ The 
application of the estate tax to the estates of non¬ 
residents who are not citizens of the United States 
IS discussed infra §§ 502, 503. 

The estate of a restricted Indian which is in the 
custody of the United States as guardian is subject 
to the estate tax.^O However, a decedent Indian’s 
interest in land, which by act of congress and treaty 


is exempt from taxation, is not included in his gross 
estate for estate tax purposes. 

§ 481. Gross Estate, Inclusions in General 

All of the decedent’s property which is transmitted 
by his death, and ail property which the decedent at hfs 
death had the privilege of transmitting, are to be In¬ 
cluded in computing his gross estate for estate tax pur¬ 
poses. 

As a general rule, under the Internal Revenue 
Code, 26 U.S.C.A. § 811, and similar statutes, de¬ 
cedent’s gross estate for estate tax purposes in¬ 
cludes all of his property which is transmitted by 
his death, 22 and all property which decedent at his 
death had the privilege of transmitting.23 Some 
shifting of interest as a result of death is necessary 
to support an estate tax on property as part of the 
gross estate of decedent,24 and property which is 
not transferred at decedent’s death is not part of 
his estate for estate tax purposes.25 The essence 
of a transfer is the passage of control over the eco¬ 
nomic benefits of the property rather than any 
technical changes in title.26 While it has been held 


61 S.Ct. 489, 283 U.S. 842, 76 K 
Ed. 1452—Flannery v. Willcuts, C. 
C.A.Minn., 25 P.2d 951—Hanna v. 

U. S.. 68 Ct.Cl. 45, certiorari denied 
50 set. 161, 280 U.S. 612, '74 L.Ed. 
654. 

Contra Wilmington Trust Co. v. U. 

S., D.C.UeL, 28 F.2d 205. 

16- U.S.—Farmers’ L4oan & Trust 
Co. V. U. S., D.C.N.T., 60 F.2d 618 
—Cooper V. Reynolds, D.C.Wyo., 24 
F.2d 160. 

17. U.S.—Farmers' Loan & Trust Co. 

V. U. S„ D.CN.Y., 60 F.2d 618. 
Smaller exemption. 

Congress may, m imposing an es¬ 
tate tax, validly distinguish between 
resident and nonresident citizens of 
the United States and provide a 
smaller exemption to nonresidents 
than that allowed resident citizens.— 
Faber v. U. S., CtCl., 10 F.Supp. 602, 
certiorari denied 56 S.Ct. 115, 296 
U.S. 596, 80 L.Ed. 422. 
la U.S.—Farmers' Loan & Trust Co. 
V. U. S., D.C.K.Y., 60 F.2d CIS. 

19. U.S.—Farmers' Loan & Trust Co. 
V. U. S., supra—Cooper v. Reyn¬ 
olds, D.C.Wyo., 24 F.2d 150. 

20. U.S.—Landman v. C. I. R., C.C. 
A., 123 P.2d 787, certiorari denied 

62 S.Ct. 799, 316 U.S. 810, 86 L.Ed. 
1209. 

a. U.S.—Landman v. U. S., Ct.Cl., 
68 F.Supp. 836. 

U.S.—Allen v. Trust Co. of Ga., 
C.C.A.Ga., 149 F.2d 120, affirmed 66 
S.Ct. 889. 

Exceptions from estate taxes seo in¬ 
fra § 491, 


Consideration, as a whole 
The estate must be considered as 
a whole without regard to the nature, 
character, or amount of the legacies 
or bequests.—Young Men's Christian 
Ass’n V. Davis, 140 N.E. 114, 106 Ohio 
St. 366. 

Distributive share 

Property which is transmitted as a 
distributive ' share of decedent’s es¬ 
tate is clearly to be included in com¬ 
puting the estate tax on such estate. 
—Markwell’s Estate v. C. I. R., C.C. 
A., 112 F.2d 263. 

ITotes for advances 
Unpaid balances on notes payable 
to decedent, executed by sons under 
understanding balance should be 
taken from their shares of estate, 
were held part of gross estate, and 
properly returned as such.—Over- 
lander V. U. S., 67 Ct.Cl. 531. 

Dstate existing at death 

“Gross estate” for purposes of 
taxation, within federal and state 
estate tax statutes, means only the 
estate existing at the date of death. 
—In re Andrus’ Will, 8 N.Y.S.2d 736, 
169 Misc. 740. 

Desire to avoid taxes is immate¬ 
rial in computing gross estate.— 
Trust Co. of Georgia v. Allen, D.C. 
Ga., 55 F.Supp. 269, affirmed, C.C.A., 
Allen V. Trust Co. of Ga., 149 F.2d 
120, certiorari denied 66 S.Ct. 52, and 
affirmed 66 S.Ct. Zm, 

Where note was barred by limita¬ 
tion and in executor’s accounting the 
note was taken as worthless, such 
note was not includable in decedent’s 
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taxable estate.—Phil brick v. Man¬ 
ning, D.C.N.J., 57 F.Supp. 246. 

23. U.S.—Rogers’ Estate v. Plelvcr- 
ing, 64 S.Ct. 172, 320 U.S. 410, 88 
L.Ed. 134. 

Inclusion in gross estate of property 
over which decedent possessed 
power of appointment see infra § 
487. 

24. U.S.—Chase Nat. Bank of City 
of New York v. U. S., D.C.N.Y., 28 
F.Supp. 947, reversed on other 
grounds, C.C.A., 116 lA2d 625. 

25. U.S.—Conner v. Bender, C.C.A. 
Ohio, 126 P.2d 796—Meyer’s Estate 
V. C. 1. R., C.C.A., 110 P.2d 367, 
certiorari denied Meyer v. C. I. R , 
60 S.Ct. 1103, 310 U.S. 661, 84 L.Ed. 
1416. 

2G. U.S.—Helvering v. Safe Deposit 
& Trust Co, of Baltimore, 62 S.Ct. 
925, 316 U.S. 56, 86 I..Ed. 1206, 139 
A.L.R. 1513—Sanford’s Estate v. C. 
I. R, 60 S.Ct. 61, 308 U.S. 39, 84 
L.Ed. 20, rehearing denied 60 S.Ct. 
258, 308 U.S. 637, 84 L.Ed. 529. 
Degal Chang© In incidents 

“Transfer” in estate tax act need 
not include every k‘gal change in 
incidents of ownership of property. 
—Rodiek v. Helvoring, C.C.A., 87 F. 
2d 328. 

Power to maimg© 

Property is not necessarily “trans¬ 
ferred” within estate tax act by bare 
power to manage property, although 
irrevocable and authorizing purchases 
and sales.—Rodiek v. Holvering, su¬ 
pra. 
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§ 482 


that the measure of the estate tax must be limited 
to property which passes from decedent at his 
death,the estate tax may be levied as to property 
which decedent did not own, where he had the 
power to direct and control its future enjoyment.28 

Subject to the rules relating to transfers in con¬ 
templation of, or intended to take effect at, death, 
discussed infra § 490, property which decedent had 
transferred by a valid gift inter vivos is not to be 
included in the gross estate,and decedent's rea¬ 
sons for making the gift are immaterial.so The 
fact that a transfer of property by decedent was 
subject to the gift tax does not exclude such prop¬ 
erty from an estate tax on decedent's death,and 
no problem of double taxation is presented since 
the estate tax statute makes provision for a credit 
on account of gift tax payments. 

Partnership income earned prior to decedent's 
death is part of his estate and is subject to the es¬ 
tate tax;22 but income earned on the interest in 
the partnership after decedent's death is not subject 
to the estate tax.^^ However, where the partner¬ 
ship agreement provides for the discharge of de¬ 


ceased partner's interest by pa3ring a share of the 
profits to his representative for a stipulated period, 
such payments are part of decedent's estate subject 
to the estate tax.^^ Decedent's claim for a tax re¬ 
fund is property to be included in the gross estate 
for estate tax purposes.36 Dividends payable after 
decedent's death are not part of decedent's gross 

estate. 3 7 

Tax exempt bonds. Since, as stated supra § 478, 
an estate tax is not a direct tax, but is an excise 
tax, the transfer of state or municipal bonds on 
death is subject to the federal estate tax.^^ 

§ 482. Decedent’s Interest at Time of Death 
in General 

As a general rule the value at the time of his death 
of all property to the extent of the decedent’s interest 
therein is included in the decedent’s gross estate for 
estate tax purposes. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
811, and similar statutes, the value at the time of 
his death of all property to the extent of decedent's 
interest therein is included in decedent's gross es¬ 
tate for estate lax purposes.s^ Whether or not de- 


27. TJ.S.—In re Sage’s Estate, C.C. 
A., 122 F2d 480, 137 A.L R. 668, 
certiorari denied Sage's Estate v, 
C. L R., 62 S.Ct. 480, 314 U.S. 699, 
86 L.Ed. 569-—While v. Erskine, C. 
C.A.Mass., 47 F.2d 1014—Warden 
V. Blum, C.C.A.Cal., 276 F. 226, cer¬ 
tiorari denied 42 S.Ct. 271, 268 U.S. 
617, 66 L.Ed. 793. 

Wliore complete transfer Is made 
prior to death, transferor retains no 
actual benefit justifying Imposition 
of tax.—St. Louis Union Trust Co. v. 
Becker, C.C.A.Mo., 76 F.2d 861, af¬ 
firmed Becker v, St. Louis Union 
Trust Co., 66 S.Ct. 78, 296 U.S. 48. 80 
L.Ed. 36. 

2a U.S.—Brown v. Roulmhn, C.C.A. 
Ohio, 63 F.2d 914, certiorari denied 
Routmhn v. Brown, 54 S.Ct. 60, 290 
U.S. 641, 78 L.Ed. 657—Erskine v. 
White, D.C.Mass., 43 F.2d 766. af¬ 
firmed, C.C.A., White v. Erskine, 47 
F.2d lOH. 

irnearned 'bemefits, accruing on de¬ 
cedent’s death are taxable.—C. I. R. 
V. Hallock, C.C.A,, 102 F.2d 1, re¬ 
versed on other grounds Holvering v. 
Han, 60 S.Ct. 444, 809 U.S. 106, 84 
L.Ed, 604, 126 A.L.R. 1368, mandate 
conformed to, C.C.A., 0. I. R. y. Hal¬ 
lock, 111 It".2d 143, two cases. 

29. U.S.—Hciner v. Uonnan, Pa., 52 

S.Ct. 368, 285 U.S, 312, 76 UBd. 
772—Rose v. C. I. R., C.C.A., 66 F. 
2d 616—Farwell v. C, I. R., C.C.A., 
38 F.2d 791—Norris v. U. S., U.C. 
N.Y., 7 F.Supp. 416. 
iMkComplete gifts 

(1) Whore property was trans¬ 
ferred to the trustees for transferor’s 


nephew, with indefinite oral instruc¬ 
tions giving trustees discretionary 
power to determine when, if ever, 
property should be delivered to donee, 
there was no completed “gift” of 
such property and transfer was sub¬ 
ject to estate tax on transferor’s 
death, although there was no “gift 
causa mortis ”—True v. U. S., U.C. 
Wash., 61 F.Supp. 720. 

(2) Where decedent has trans¬ 
ferred legal title to property to a 
dummy, but retains possession and 
control, the property is pari of his 
estate for estate tax purposes.—Es- 
' person v. C. L R., C.C.A., 49 F.2d 269, 
certiorari denied Stewart v. Burnet, 
52 S.Ct. 35, 284 U.S. 658. 76 L.Ed. 
668, and Esperson v. Burnet, 62 S.Ct. 
36, 284 U.S. 668, 76 L.Ed. 668. 
Hoteution, of coirtiol 

Fact that decedent paid out part 
of income from stock ho gave wife 
under jiowers of attorney for his 
benefit did not show that decedent 
retained control of stock included in 
estate tax.—Bingham v. White, D.C. 
Mass., 31 P.2d 674. 

Testammtary disposltioxis 

Gifts inter vivos not taxable, ex¬ 
cept to extent that they are in fact 
testamentary dispositions.—Bradley 
V. Nichols, D.aMass., 13 F.2d 867. 

What state isiharitanto© tax was col¬ 
lected on gift of stock was held not 
res judicata of taxability of gift un¬ 
der federal law.—Off v, U. S., D.C. 
Ill.. 86 F.M 222. 

liaw of domicil® determined wheth¬ 
er shares decedent gave wife should 
be administered as part of decedent’s 
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estate.—Bingham v. White, D.C. 
Mass, 31 F.2d 574. 

30. U.S.—Bingham v. White, supra. 

31. U.S.—Smith V. Shaughnessy, N. 
Y., 63 S.Ct. 546, 318 U.S. 176, 87 L. 
Ed. 690. 

32. U.S.—Smith v. Shaughnessy, 
supra. 

33. U.S.—Bull V. U, S., CtCl., 55 S. 
Ct. 695, 296 U.S. 247, 79 L.Ed. 1421 
—McClennen v. C. I. R., C.C.A., 131 
P.2d 166, 144 A.L.R. 1127. 

34. U S.—Bull V. U. S., CLCl., 56 S. 
Ct. 695, 296 U.S. 247, 79 L.Ed. 1421. 

35. ' U.S.—McClennen v. C. I. R., C- 
C.A., 131 F.2d 166, 144 A.L.R. 1127. 

38. U.S.—Bank of California, Na¬ 
tional Ass’n V. C. I. R., C.C.A., 133 
F.2d 428. 

The fact tliat such claim is not 
assignable docs not prevent it from 
having a fair marieet value.—Bank 
of California, National Ass’n v. C. 
I. R,, supra. 

37. U.S.—Sharp v. C. I. R., C.C.A., 
91 ir.2d S02, reversed on other 
grouiKls 58 S.Ct. 748, 303 U.S. 624, 
82 L.Ed. 1087—Clark v. B. S., D.C. 
Md., 33 F.Supp. 216. 

38. U.S.—Greiner v. Lewellyn, Pa., 
42 S.Ct. 324, 258 U.S. 884, 66 L.Ed. 
676. 

33 C.J. p 313 note 80. 

39. U.S.—nelvoting v. Safe Deposit 
& Trust Co. of Baltimore. C.C.A., 
121 F.2d 307, reversed on other 
grounds, 62 S.Ct. 926, 3X6 U.S. 56, 
86 L.Ed. 1266. 139 A.L.R, 1513— 
AdrJance v, Higgins. C.CA.N.Y.. 



§ 482 

cedent Had an interest in specific property at the 
time of his death is to be determined by reference to 
the applicable state law.^O Where decedent had only 
a life estate in the property, it is not included in the 
estate tax computation.^^ Property held by de¬ 
cedent in trust and in which he had no beneficial 
interest at the time of his death is not part of his 
estate for estate tax purposes.^^ This is true even 
where title was put in the name of decedent for the 
purpose of defrauding the creditors of the true 
owner.^3 However, where the beneficiary cannot 
compel performance of the trust, the trust proper¬ 
ty, to the extent that it was still in decedents pos- 
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session at the time of his death, is to be included 
for estate tax purposes.'^^ 

The full value of securities pledged by decedent 
for a debt is to be included in the gross estate.'^^ 
The same has been held in the case of stock pur¬ 
chased on the installment plan.^® 

Under the Revenue Act of 1924, and earlier Acts 
to the same effect, it was held that the value of 
property could not be included for purposes of com¬ 
puting the estate tax unless the property was an 
interest of decedent at the time of his death, subject 
to charges against the estate and administration 
expenses, and subject to distribution as part of his 
estate.'^'^ Under this statute, it was held that wheth- 
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113 F.2d 1013—Saks v. Higgins, D. 

C.N.Y.. 29 F.Supp. 996, affirmed, C. 

C.A., 111 F.2d 78, reversed on oth¬ 
er grounds 61 S.Ct. 631, 312 U.S. 

443, 85 L.Ed. 940, 132 A.L.R. 1035. 
35*0reign property 

(1) Under statute providing that 
gross estate of every decedent should 
consist of all his property wherever 
situated, value of foreign personal 
property was included in tax base.— 
Guaranty Trust Co. of New York v. 
C. I. R., C.C.A., 79 F.2d 245. 

(2) Foreign realty see infra § 491. 
powers with respect to other prop¬ 
erty 

(1) In statute governing compu¬ 
tation of value of gross estate, for 
estate tax purposes, provision con¬ 
cerning interest “at the time of his 
death” deals with property owned by 
decedent and passing at death by 
will or intestacy, not with property 
over which decedent had powers, 
which, are dealt with in subsequent 
provisions.—Davis v. U. S., D.C.N.Y., 
27 F.Supp. 698. 

(2) Property subject to power as 
within gross estate see infra § 487. 

Tax on transfer 

Under statute providing that the 
value of decedent's gross estate 
should be determined by Including 
value at time of death of all prop¬ 
erty to extent of decedent's interest 
therein, transfer -tax imposed by the 
Canadian government in respect of 
certain stock in a Canadian corpora¬ 
tion owned by decedent could not be 
taken into account in computing es¬ 
tate tax on ground that transfer tax 
had to be paid before executor could 
give title to stock, where decedent's 
interest was not dependent on pay¬ 
ment of transfer tax.—Forbes v. 
Hassett, C.C.A.Mass., 124 F.2d 925. 

Transferee and character of prop¬ 
erty immaterial.—Greiner v. Lewel- 
lyn, I>a., 42 S.Ct 324, 258 U.S. 3S4, 
66 h.m. 676. 

Use 

'Interest,'* as used in statute, 


means use of physical thing as well 
as estate therein.—Fidelity Trust Co. 
V. McCaughn, D.C.Pa., 17 F.2d 605. 
reversed on other grounds, C.C.A., 
McCaughn v. Fidelity Trust Co., 34 
F.2d 443. 

40. U.S.—^Helvering v. Safe Deposit 
& Trust Co of Baltimore, C.C.A., 
121 P.2d 307, reversed on other 
grounds 62 S.Ct 925, 316 U.S. 56, 

86 LEd. 1266, 139 A.L.R. 1513— 
Kinney’s Estate v. C. I. R., C C.A., 
80 F.2d 568—Continental Illinois 
Bank & Trust Co. v. U. S., D.C.Ill, 
60 F,2d 1063, affirmed, C.C.A., 65 
P.2d 506, certiorari denied 54 S.Ct. 
77, 290 U.S. 663, 78 L.Ed. 673, 
Northern Trust Co. v. U. S., 54 S. 
Ct 78. 290 U.S. 663, 78 L.Ed. 573. 
and Dean v. U. S., 54 S Ct. 78, 290 
U.S. 663, 78 L.Ed. 674—Pennsyl¬ 
vania Co. for Insurances on Lives 
and Granting Annuities v. Lederer, 
D.aPa., 292 P. 629—Warden v. 
Blum, C.C.ACaL, 276 F. 226, cer¬ 
tiorari denied 42 S.Ct. 271, 258 U.S. 
617, 66 L.Ed. 793. 

41. U.S.—C. I. R. V. Kelly's Estate, 
C.C.A., 84 P.2d 958, certiorari de¬ 
nied Plelvenng v. Kelly, 67 S.Ct. 
230, 299 U.S. 603, 81 L.Ed. 445— 
Davis V. U. S., D.C.N.Y., 27 F.Supp. 
698. 

Estate de autre vie 
A settlement whereby it was 
agreed to make a specified annual 
payment to a named person and his 
respective executors and administra¬ 
tors as long as payors lived, created 
an interest belonging entirely to 
named person, and hence commuted 
value of payments was properly in¬ 
cluded as pari of gross estate of 
named person for federal estate tax 
purposes.—Millard v. Maloney, C.C.A. 
N.J., 121 F.2d 257, certiorari denied 
62 S.Ct. 100, 314 U.S. 636, >86 L.Ed. 
611. 

42. U.S.—McCann v. C. I. R., C.C.A., 

87 P.2d 275, lOS A.L.R. 1504— 
Reed v. C. 1. R., C.C.A.Tex., 36 F. 
2d 867. 


43. U.S.—McCann v. C. I. R.. C.C.A., 
87 P.2d 275, 108 A.L.R. 1504—Fi¬ 
delity & Columbia Trust Co. v. 
Lucas, D.C.Ky., 7 P.2d 146. 

44. U.S.—McCann v. C. I. R., C.C. 
A., 87 P.2d 275, 108 A.L.R. 1504. 

45. U.S.—Adriance v. Higgins, C.C.A. 
N.Y., 113 F.2d 1013. 

Securities pledged for another’s debts 
Where deceased had loaned use of 
securities to her two sons under an 
arrangement whereby securities were 
pledged to secure notes of the sons, 
even if special property which dece¬ 
dent gave pledgee in securities oper¬ 
ated to reduce value of her general 
property therein, such fact did not 
show that deceased's net estate was 
correspondingly reduced for estate 
tax purposes, in absence of showing 
that deceased’s right of indemnity 
against sons was not sufficient to 
oil set amount that her general prop¬ 
erly in securities was reduced by the 
pledge.—Hartford Nat. Bank & Trust 
Co. V. Smith, D.C.Conn., 54 F.Supp. 
579. 

40. D.C.—Crocker v. Helvering, 76 F. 
2d 974, 64 App.D.C. 204, certiorari 
denied 56 S.Ct. 112, 296 U.S. 696, 80 
L.Ed. 422. 

47. U.S.—Crooks V. Harrelson, Mo., 
61 S.Ct. 49, 282 U.S. 55, 75 L.Ed. 
156—U. S. V. Field, Ct.Cl., 41 S.Ct. 
256, 255 U.S. 257, 65 L.Ed. 617, 18 
A.L.R. 1461—C. 1. R. V. Austin, C. 
C.A„ 73 F.2d 758—0. 1. R. v. Ros¬ 
ser. C.C.A., 64 F.2d 631—Owen v. C. 
1. R., C.C.A., 53 F.2d 329—Mayer v. 
Romccke, D.C.Ill., 28 F.Supp. 334, 
reversed on other grounds, C.C.A., 
130 JP,2d 350, certiorari denied 63 
S.Ct. 257, 317 U.S. 684. 87 L.Ed. 648 
—Randolph v, Craig, D.C.Tenn., 267 
P. 993. 

Inclusion of realty in gross estate 
under this statute see infra § 488. 
“Expeusos of admluistratiOM.”' 
means obligations incurred after 
death of decedent by his representa¬ 
tives in administering his estate.— 
Mayer v. Relneoke, D.C.I1L, 28 P. 
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er a future interest was to be included in the es¬ 
tate tax computation depended on whether the in¬ 
terest was vested or contingent.^^ 

§ 483. Particular Estates, Interests, or Trans¬ 
fers 

The inclusion of particular estates, interests, or 
transfers in the gross estate for estate tax purposes 
will be discussed in detail in the sections immedi¬ 
ately following. 

Examine Pocket Parts for later cases. 

g 434 . - Dower or Curtesy and Statutory 

Substitutes 

A decedent's gross estate includes the surviving 
spouse’s dower, curtesy, or the statutory substitute there¬ 
for. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
811 (b), and similar statutes, decedent’s gross es¬ 
tate for estate tax purposes includes the surviving 
spouse’s dower, curtesy, or the statutory substitute 
therefor.^^ Under some of the earlier Revenue 
Acts, providing that property was not to be includ¬ 
ed in decedent’s gross estate unless it was an in¬ 
terest of decedent at the time of his death, subject 
to charges against the estate and administration 
expenses, and subject to distribution as part of the 
estate, it was held that the widow’s dower was not 
to be included in decedent’s gross estatebut, 


§ 485 

where the widow waived dower and elected to take 
under the will^ her interest was iiicluded.^^ Some 
of the later Revenue Acts, which were held to be 
valid,®2 made specific provision for the inclusion in 
the gross estate of such rights,®^ even though such 
interests were in land which was not part of de¬ 
cedent’s estate, because under state law the land 
was not subject to charges against the estate and 
administration expenses.^^ Under these statutes, 
although there was authority to the contrary,^^ it 
was generally held that the widow’s dower was to 
be included in decedent’s gross estate even though 
the widow waived dower and elected to take under 
the wilL^S 

§ 485 . - Joint and Community Interests 

a. Joint interests 

b. Community interests 

a. Joint Interests 

The full value of property held by the decedent and 
another as joint tenants or tenants by the entirety may 
be included In the decedent's gross estate for estate tax 
purposes. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 811 (e) and similar statutes, the full value of 
property held by decedent and another as joint ten¬ 
ants or as tenants by the entirety may be included 
in decedent’s gross estate for estate tax purpos¬ 
es.®'^ The same rule applies as to a bank account 


Supp. 334, reversed on other grounds. 
C C.A., 130 F,2d 350, certiorari denied 
63 S.Ct. 257, 317 U.S. 684, 87 L.Ed. 
548. 

Not limited to personalty 

Statute was held not made applica¬ 
ble solely to personalty of dlecedent. 
—Crooks V. Harrelson, C.C.A.Mo., 35 
F.2d 416, afTlrmed 51 S.Ct. 49, 282 
U.S. 55, 75 L.Ed. 156. 

Property transferred by insane de¬ 
cedent 

U.S.—Safe Deposit Trust Co. of 
Baltimore v. Tait, D.C.Md,, 64 F.2d 
383. 

State law determinative 
Under this statute the federal es¬ 
tate tax might reach property in one 
state when it would fail to reach like 
property in another.—Ledercr v. 
Pearce, G.C.A.Pa., 266 F. 497. 

48. U.S.—Kinney's Estate v. C. I. 
C.C.A., 80 F.2d 668. 

49, U.S.—Mayer v. Relnecke, C.C.A. 
Ill., 130 P.2d 350, certiorari denied 
63 S.Ct. 267, 317 U.S. 684, 87 U.Ed 
648—U. S. V. Waite, C.C.A.Mo., 33 
F.2d 667, certiorari denied 50 S. 
Ct 167, 280 U.S. 608, 74 L.Bd. 661. 

BO. U.S.—Schuett© v. Bowers, C.C.A. 
N.Y., 40 F.2d 208--Randolph v, 
Craig, D.C.Tenn., 267 F. 998. 


51. U.S.—Schuette v. Bowers, C C.A. 
N y., 40 F.2d 20S—Briscoe v. Craig, 

C. C.A.Tenn.. 32 P.2d 40. 

52. U.S—Crooks V. Loose, C.C.A. 
Mo., 36 F.2d 571—Scott v. Becker, 

D. C.Mo., 2 P.Supp. 903. 

Provision limited to interest In real¬ 
ty 

Where a statutory substitute for 
dower gives the widow a right to 
a share of the personalty, the inclu¬ 
sion of the widow's share for estate 
Lax purposes depends on the local 
law as to whether such share is sub¬ 
ject to administration expenses and 
charges against the estate.—Mayer 
V. Rcinecke, C.C.A.I11,, 130 F.2d 360, 
certiorari denied 63 S.Ct. 257, 317 U. 
S. 684, 87 L.Ed. 548—U. S. v. Waite, 
C.C.A.Mo., 33 F.2d 567, certiorari de¬ 
nied 60 S.Ct. 167, 280 U.S. 608, 74 L. 
Ed. 651. 

sa U.S.—Scott V. C. I. R., C.C.A., 69 
F.2d 444, 92 A.L.R. 531—U. S. v. 
Dietz, C.C.A.Neb., 33 F.2d 676— 
Allen V. Hcnggoler, 32 F.2d 69, cer¬ 
tiorari denied TIenggolor v. Allim, 
50 S.Ct. 40, 280 U.S. 694, 74 L.Ed. 
642—Nyberg v. U. S., 66 CtCl. 153, 
certiorari denied 49 S.Ct. 82, 278 U. 
S. 6W, 73 I..Ed. 669. 

54. U.S.—Tait v. Safe Deposit & 

Trust Co. of Baltimore, C.C.A.Md., 
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70 F.2d 79—Scott v. C. 1. R., C.C.A., 
69 P.2d 444, 92 A.L.R. 531. 

55. U.S.—Helburn v. Ballard, C.C A. 
Ky., 85 F.2d 613. 

56. US.—Mayer v. Remccke, C.C A. 
TIL, 3 30 P,2d 350, certiorari denied 
63 S.Ct. 257, 317 U.S. 6S4, 87 L.Ed. 
.548—Scott V. C. I R., C.C.A., 69 
P.2d 444, 92 A.L.R. 531—Crooks v. 
Loose, C.C.A.MO., 36 P.2d 671— 
Carter v. U. S., D.C.Mo., 3 F.Supp. 
782. 

Dower less than statutory substitute 
Where under the local law dower 
was preserved, but the widow had 
the statutory right to take a larger 
interest in lieu of dower, but the 
widow elected instead to take under 
the will, only the value of the dower 
Interest, not the statutory interest 
was to be included for the estate tax 
computation.—Tall v. Safe Deposit & 
Trust Co. of Baltimore, C.C.A.Md., 70 
P.2d 79—Henderson v. U. S., Ct.CL, 
18 F.Supp. 404. 

57. U.S.—Diraock v. Corwin, K.Y., 
69 S.Ct. 651, 306 U.S. 363, 83 L.Ed. 
763—U. S. V. Jacobs, Ill., 69 S.Ct. 
551, 306 U.S. 303, 83 I..Ed. 763, mo¬ 
tion denied 59 S.Ct 640, 306 US. 
620, 83 L.Ed. 1026—Holvering v. 
Bowers, 68 S.Ct 625, 803 U.S. 618, 
82 L.Ed. 1123, rehearing denied 68 
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in the name of defendant and another, where the 
account is payable to either or the survivor. An 
exception is made as to such part of the property 
as originally belonged to the survivor, if it was not 
acquired by the survivor from decedent for less 


than a full and adequate consideration.^^ Such 
exception is a voluntary relinquishment of taxing 
power and must be strictly construed against the 
taxpayer.®^ The statute applies and is validly ap¬ 
plicable to joint tenancies and tenancies by the en- 


S.Ct. 641, 303 U.S. 667, 82 L.Ed. 
1123~~Sheets v. C. 1. R., C.C.A., 95 
F.2d 727—Foster v. C. I. R., C.C.A., 
90 F.2d 486, affirmed 58 S.Ct. 525, 
303 U.S. 618, 82 L.Ed. 1083, rehear¬ 
ing denied 58 S.Ct. 748, 303 U.S. 
667, 82 L.Ed. 1124—Tyler v. U. S., 
D.C.Md., 2$ F.2d 887, reversed on 
other grounds, C.C.A., U. S. v. Ty¬ 
ler, 33 F.2d 724, affirmed 60 S.Ct. 
356. 2S1 U.S. 497, 74 L Ed. 991, 69 

A.L.R. 758—Stuart v. Hassett, D.C. 
Mass., 41 F.Supp. 905—Bremer v. 
LufC, D.C.N.Y., 7 F.Supp. 148. 

B. C.—Fairclaw v. Forrest, 130 F.2d 
§29, 76 US.AppD.C. 197, 143 A.L.R. 
1154, certiorari denied 63 S.Ct. 531, 
318 U.S. 756, 87 L.Ed. 1130. 

33 C.J. p 314 notes 90, 93. 

laiterest in trust 

(1) A husband and wife contribu¬ 
ting securities to trustee, to pay net 
income to husband and wife during 
their joint lives, and on death of 
either to the survivor, were not “ten¬ 
ants in common" or “tenants by en¬ 
tirety."—Colonial Trust Co. v. C. I. 
R., C.C.A., 111 F.2d 740. 

(2) The total value of realty con¬ 
veyed by husband to himself and 
wife as tenants by the entirety and 
subsequently conveyed by husband 
and wife to themselves and another 
in trust, was properly Included in 
“gross estate" of deceased husband 
for the purpose of computing federal 
estate tax—Hornor's Estate v, C. I. 
R., C.C.A., 130 F.2d 649. 

(3) Entire profit realized prior to 
husband’s -death from sale of realty 
held in trust for husband and wife 
as joint tenants was taxable as cor¬ 
pus of husband’s estate.—Edmonds v. 

C. 1. R, C.C.A., 90 F.2d 14, certiorari 
denied 58 S.Ct. 32, 302 U.S. 713, 82 
L.Ed. 551. 

Joint and survivor aamtiity policy 
was properly included in gross estate 
of decedent for estate tax purposes. 
—U. S. Trust Co. of New York v. 
Higgins, P.C.N.Y., 56 F.Supp. 997. 

Stock 

(1) Value of stocks owned joint¬ 
ly by decedent and his wife was held 
properly included in computation of 
estate tax, as against contention that 
only one half thereof should have 
been included.—Dimock v. Corwin, D. 
C.N.y., 19 F.Supp. 66, affirmed, C.C.A., 
99 F.2d 799, affirmed 69 S.Ct. 651, 306 
U.S. 363, 83 U.Ed. 763. 

(2) Stocks hold to be owned as 
tenants in common.—^Page v. Hojde, 


aC.A.R.I., 104 F.2d 918—Helvering v. 
Miller, C.C.A., 75 F.2d 474. 

nights to income 

U. S.—Bremer v. DufC, D.C.N.Y., 7 F. 
Supp. 148. 

5S. U.S.—^Robinson v. C. I. R., C.C 
A., 63 F.2d 652, certiorari denied 53 
set. 790, 289 U.S. 758, 77 L.Ed. 
1501. 

Contents of safe-deposit box 

In determining whether entire 
property was includable in husband’s 
gross estate in computing federal es¬ 
tate tax, m absence of convincing 
evidence that spouses had a contrary 
intent, a rental agreement for safe 
deposit box and signature cards for 
bank accounts must be permitted to 
speak for themselves.—Greenwood v. 
C. I. R., C.C.A., 134 F.2d 916. 

59. U.S.—-U. S. V. Jacobs. Ill., 59 S. 
Ct. 551, 306 U.S. 363, 83 L.Ed. 763, 
motion denied 59 S.Ct. 640, 306 U.S. 
620, 83 L.Ed. 1026—Hornor’s Es¬ 
tate V. C. I. R., C.C.A., 130 P.2d 
649—Pox V. Rothensies, C.C.A.Pa., 
115 F.2d 42—Berkowitz v. C. I. R., 

C. C.A., 108 P2d 319—Dimock v. 

Corwin, C.CA.N.Y, 99 F.2d 799, af¬ 
firmed 59 S.Ct. 551. 306 U.S. 363, 83 
L.Ed. 763—Poster v. C. I. R., C.U 
A., 90 P.2d 486, affirmed, 58 S.Ct. 
626, 303 U.S. 618, 82 L.Ed. 1083, re¬ 
hearing domed 58 S.Ct. 748, 303 U. 
S. 667, 82 L.Ed. 1124—Stuart v, 
Hassett, D.C.Mass., 41 F Supp. 905 
—McCrady v. Heiner, D.C Pa., 19 
F.Supp. 575—Clarke v. Welch, D.C. 
Cal., 7 F.Supp. 595—Bremer v. Luff, 

D. C.N.T., 7 F.Supp. 148. 

Original coutribti.tioii 
Where property is held by tenants 
by the entirety or other forms of co- 
ownership, the amount thereof sub¬ 
ject to an estate tax varies in direct 
proportion to the extent of deced¬ 
ent's original contribution.—C. I. R. 

V. Solomon. C.C.A., 124 F.2d 86— 
Commonwealth Trust Co. of Pitts¬ 
burgh V. Driscoll, D.C.Pa., 50 F.Supp. 
949, affirmed, C.C.A., 137 F.2d 653, 
certiorari denied 64 S.Ct 521, 321 U. 
S. 764, 88 L.Ed. 1061. 

Property purchased with entirety 
funds 

Where funds owned by decedent 
and wife by entireties were Invested 
in stock taken as joint tenants, one 
half of value of stock should be in¬ 
cluded for estate tax purposes.—Safe 
Deposit & Trust Co. of Baltimore v. 
Tail, D.C.Md., 3 P Supp, 51, affirmed, 
C.C.A., Tait V, Safe Deposit Trust 
Co. of Baltimore, 70 P.2d 79. 
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Waiver of marital rights 
Where wife entered into property 
settlement agreement whereby she 
v^aived her marital rights in her hus¬ 
band’s property and acquired a joint 
tenancy interest in part of husband's 
estate, evidence sustained determina¬ 
tion that full value of property held 
in joint tenancy constituted part of 
husband’s gross estate for purpose 
of determining estate tax on ground 
that wife did not acquire her interest 
in property for full consideration “in 
money or money’s worth.”—Sheets v. 
a I. R., C.C A., 95 P2d 727. 
Property paid for by, but not ac¬ 
quired from, decedent 
Real property, originally belonging 
to wife and owned by spouses as ten¬ 
ants by entireties at time of hus¬ 
band’s death, should not be included 
in his gross estate for estate tax 
purposes, although paid for by him. 
—McCrady v. Heiner, D.C.Pa., 19 F. 
Supp. 576. 

eO. U.S.—Dimock v. Corwin, D.C.N. 
Y., 19 F.Supp. 56 affirmed, C.C.A., 
99 P.2d 799, affirmed 59 S.Ct. 661, 
306 U.S. 3C3, 83 L.Ed. 763. 

Clear showing required 
That person holding property 
jointly or by entirety with decedent 
contributed something toward acqui¬ 
sition thereof must clearly appear to 
prevent application of federal estate 
lax to entire properly.—Richardson 
V. Helvering, 80 F.2d 648, 66 App.D.C. 
105. 

Community property 
Where, at time of marriage, hus¬ 
band and wife made agreement, val¬ 
id under California law, that all 
property acquired by either should 
be hold by them as joint tenants 
with right of survivorship, the half 
interest in property, acquired after 
marriage, which vested in husband 
as survivor of the joint tenancy, was 
subject to federal estate taxes and 
the tax liability could not bo avoided 
on theory that property originally 
belonged to husband and that con¬ 
tract executed after marriage oper¬ 
ated as gift to wife of one half of 
community property,—Rogan v. 
Kammerdinor, C.C.A.Cal., 140 F.24 

569. 

State law prosumptiou of equal 
ownership docs not satisfy require¬ 
ment that survivor show that prop¬ 
erty originally belonged to him.-— 
Robinson v. C. I. R., C.G.A,, 63 l^’.Bd 
662, certiorari dented 63 S.Ct. 790, 
289 U.S. 768, 77 L.Ed. 1601—Bremer 
V. Luif, D.C.N.Y., 7 F.Supp, 148. 
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tirety created before the enactment of the taxing 
act.®^ 

b. Commimity Interests 

On the termination of a community by the death of 
either spouse, the full value of the community property is 
included in the decedent's gross estate. 

Under the Internal Revenue Code § 811 (e) (2), 
as amended by the Internal Revenue Act of 1942, 
on the termination of a community by the death of 
either spouse, the estate of the decedent spouse is 
subject to an estate tax measured by the full value 
of the community property^ except such part there¬ 
of as may be shown to have been received as com¬ 
pensation for personal services actually rendered 
by the surviving spouse or derived originally from 
such compensation, or from separate property of 
the surviving spouse.The death of either the 
husband or the wife effects a sufficient alteration 
in the possession, control, enjoyment and disposi¬ 
tion of the community property to warrant an es¬ 
tate tax measured by the full value of the com- 
munity.^2 Local state law must be looked to in or¬ 
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der to determine whether the property was held as 
community property.®^ 

Under the statute as it existed prior to the 1942 
amendment, it was held that the extent to which 
community property should be included in the gross 
estate of decedent depended on the state law with 
respect to the rights of each of the spouses in com¬ 
munity property.^® Thus under some decisions, 
the full value of community property was included 
in the gross estate of a decedent husband,®^ while 
under others only half of the value of community 
property was included.^'^ Where the wife died first, 
it has been held that under some state laws com¬ 
munity property in which she had an interest was 
not part of her gross estate.®^ 

Community property is not within the Internal 
Revenue Code provisions with respect to joint ten¬ 
ancies or estates by entircty.^^ 

§ 4 S 5 . - Life Insurance 

The proceeds of Insurance on the decedent’s life are 
part of his gross estate to the extent of the amount re¬ 
ceivable by the executor as Insurance under policies on 
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61. U.S.—Gwinn v. C. I. R., 5S S.Ct. 
157, 287 U.S. 224, 77 L.Ecl. 270— 
Goodenough v. C. I. R., C.C.A., 83 
j? 2d 389—Levy's Estate v. C. 1. R., 
CC.A., 66 F.2d 412—U. S. v. Tyler, 
C.C.A.Md., 33 F.2d 724, affirmed 
Tyler v. U. S., 50 S.Ct. 356, 281 U. 
S. 497, 74 L.Ed. 991, 69 A.L.R. 758 
—Dimock V. Corwin, D.C.N.Y., 19 
P Supp. 56, affirmed, C C.A., 99 1^. 
2d 799, affirmed 69 S.Ct. 561, 306 
U.S. 363, 83 L.Ed. 763. 

D.C.—Putnam v. Burnet, 63 F.2d 466, 
61 AppD.C. 393. 

Contra Carter v. English, C.C.A., 15 
P.2d 6. 

Revenue Act of 191G 

It has been held that a similar 
provision in the Internal Revenue 
Act of 1916 did not apply as to 
joint interests created before the tax¬ 
ing act became effective.—Shwab v. 
Doyle, Mich., 42 S.Ct. 391, 268 U.S. 
329, 66 L.Ed 747, 26 A.L.R. 1454— 
Knox V. McElhgott, N.Y., 42 S.Ct. 
396, 258 U.S. 64G, 06 L.Ed. 760— 
Walker v. Grogan, D.C.Mlch., 283 F. 
530, error dismissed 44 S.Ct. 8, 263 
U.S. 725, 68 L.Ed. 627. 

62L U.S.—U. S. V. Rompol, Tox, 66 
S.Ct. 191, rehearing denied 66 S. 
Ci. 526—Fernandez v. Weiner, La., 
66 S.Ct. 178. 

63. U.S.—U. S. V. Rompel, Tex, 66 
S.Ct. 191, rehearing denied 66 S.Ct. 
526. 

64, U.S.—Greenwood v. C. I. R., C. 
C.A., 134 F.2d 916—Gump v. C. I. 
R., C.C.A., 124 ir.2d 640, certiorari 
denied 62 S.Ct. 1292, 316 U.S. 697. 
86 L.Ed. 1766—True v. U. S., D.C 


Wash., 51 F.Supp. 720—Bank of 
America Nat. Trust & Savings 
Ass’n V. Rogan, D.C.Cal., 33 F. 
Supp. 183—Beals v. Fontenot, D. 
C.La., 29 F.Supp. 602, affirmed, C.C. 
A., Ill F.2d 966. 

racrease in value of separate prop¬ 
erty 

Where husband elected to preserve 
his Investment in business as sepa¬ 
rate by taking and maintaining it, in 
the form of corporate shares, in his 
own name, before marriage, the elec¬ 
tion must si and at least with respect 
to the claim of the government for 
estate taxes in respect of increase 
in value of such shares, notwith¬ 
standing supposed equities resulting 
from the fact that such increase was 
caused primarily by husband’s efforts 
during marriage, while husband 
largely controlled the corporation.— 
Beals V. Fontenot, C.C.A.La., Ill F.2d 
966 . 

65. U.S—U. S. V. Goodyear, C.C.A. 
Cal., 99 F.2d 623—Hernandez v. 
B(‘(‘.ker, C.C.A.N.M,, 64 F.2d 642— 
Bank of America Nat. Trust & 
Savmg.s Ass'n v. Rogan, D.C.Cal., 
33 F.Supp. 188. 
liaw at time trust created 
U.S.—Bank of Americ.a Nat. Trust & 
Savings Ass'n v. Rogan, supra. 
B*ature of wife’s lutorest 
U.S.—Bank of America Nat. Trust <& 
Savings Ass’n v. Rogan, supra. 
Community property under CJ-ermau 
law 

U.S,—Rodlek r. Helvering, C.C.A./ 87 
F.2d 328. 

06. U.S.—Title Insurance & Trust 
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Co. V. Goodcell, C.C.A.Cal., 60 F.2d 
803, certiorari denied 53 S.Ct. 404, 
2SS U.S. 613, 77 L.Ed. 986—Hen- 
shaw V. C. 1. R., C.C A., 31 P.2d 
946, certiorari denied Henshaw v. 
Lucas, 50 S.Ct. 25, 280 U.S. 565, 74 
LEd. 619—Talcott v. U. S., CC.A. 
Cal., 23 F.2d 897, certiorari denied 
48 S.Ct. 601, 277 U.S. 604, 72 LEd. 
1011—Liebman v. Fontenot, D.C. 
La., 275 P. 688. 

67. U.S.—Greenwood v. C. I. R., C. 
C.A., 134 F.2d 915—C. I, R. v. Cad- 
wallador, C C.A., 127 P.2d 547— 

Bank of America Nat. Trust & 
Savings Ass'n v. Rogan, D.C.Cal., 
3S F.Supp. 183—^Warden v. Blum, 
CC.A.CaL, 276 P. 22-6, certiorari 
domed 42 S.Ct. 271, 258 U.S. 617, 
66 LEd. 793. 

Transfer of equal interest in com¬ 
munity property 

A husband’s conveyance to wife of 
“a present, existing and equal inter¬ 
est" in community properly acquired 
before 1927, when statute giving 
spouses equal Interests was enacted, 
precluded inclusion of all of such 
property in computing estate tax 
against husband's estate, notwith¬ 
standing that husband retained mnn- 
agement and control of the property, 
as against contention that husband 
retained "possession and enjoyment." 
—U. S. V. Goodyear, C.C.A.Cal., 99 P. 
2d 623. 

ea. U.S.—Hernandez v, Becker, C.C. 
A.N.M, 64 F.2d 642, 

S0. U.S.—^H^rnandejs v, Becker, su¬ 
pra. 
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the life of the decedent, op where at his death he pos¬ 
sessed any incident of ownership with respect to the 
policy, or where he paid the premiums, in the proportion 
that the amount paid by the decedent bore to the total 
premium payments. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
811, and similar statutes, decedents gross estate, for 
estate tax purposes, includes the amount receivable 
by the executor as insurance under policies on the 
life of decedent'^^ Under such statutes, the pro¬ 
ceeds of insurance on decedent’s life received by 
'Others than his executor are also under certain cir¬ 
cumstances part of his gross estate.^i Under the 
Internal Revenue Code, 26 U.S.C.A. § 811, as 
.amended in 1942, insurance receivable by others 
than decedent’s executor is included in his gross 
estate where, at his death, he possessed any of the 


incidents of ownership or where decedent had paid 
the insurance premiums, in the proportion that the 
amount paid by decedent bore to the total premium 
payments.'^^ Under such provision, the proceeds 
of insurance as to which decedent, at the time of 
his death, possessed any incidents of ownership are 
included in his gross estate regardless of who paid 

the premiums. 

Prior to the 1942 amendment, insurance payable 
to other than decedent’s executor was included in 
decedent’s gross estate only if the policies were 
“taken out” by decedent.'^^ Under the treasury 
regulations in force under the Internal Revenue 
Act of 1926 and earlier Internal Revenue Acts, the 
insurance was “taken out” by insured if he paid 
the premiums.Where the premiums on the in- 


70. TJ.S.—Webster v. C. I. R., C.C.A.. 

Pla.. 120 F.2d 514. 

Policies '‘taken out” by decedeut 

Under a statute providing- that 
proceeds of life insurance should be 
included in gross estate to extent of 
amount receivable by executor as in¬ 
surance under policies taken out by 
decedent on his own life, insurance 
is considered taken out by decedent if 
he acquired any legal incident of 
ownership in the policy, including 
the right of his estate to reap eco¬ 
nomic benefits and power to cancel 
the policy.—Cowles v. U. S., D.C.N. 
Y., 59 P.Supp. 633, reversed on other 
grounds, C.C.A., 1‘53 P.2d 212. 

Policy in. discharge of estate’s obli¬ 
gations 

Proceeds of insurance are receiv¬ 
able by executor for purposes of the 
statute when they are received by a 
third person to offset an obligation 
which otherwise would be imposed 
on the estate.—Cowles v. U. S., supra. 

71. U.S.—C. X. R. V. Lyne, C.C.A.. 90 

P.2d 745—Schongalla v. Hickey, D. 

C.lsT.T., 60 P.Supp. 814, affirmed, C. 

C.A., 149 P.2d 687, certiorari denied 

66 S.Ct. 46. 

Insurance as testamentary 

(1) All life insurance on life of 
decedent is not subject to estate tax 
]>ecause per se testamentary.—Walk¬ 
er V. U. S., C.C.A,Mmn., 83 P.2d 103. 

(2) “Life insurance" is not inher¬ 
ently "'testamentary” in character, 
but is more often procured with a 
purpose to protect dependents from 
loss of support than it is with any 
idea of transferring property in an¬ 
ticipation of death.—Chase Nat. Bank 
of City of New York v. U. S., D.C. 
N.Y., 28 P.Supp. 947, reversed on 
other grounds, C.C.A., 116 P.2d 625. 

<3) All life insurance is to a 
largo extent testamentary in charac¬ 
ter, in that it contemplates transfer 
of property on death of insured in 
accordance with his directions.—^Fi¬ 


delity & Columbia Trust Co. v. Glenn, 
D.C.Ky., 39 P.Supp. 822. 

Provision as to revocable transfers 
Provision of estate tax law for in¬ 
clusion in gross estate of amounts 
receivable from insurance under pol¬ 
icies taken out by decedont on his 
own life was held not controlled or 
affected by provision of law relating 
to taxation of revocable transfers.— 
Walker v. U. iS., C.C.A.Minn., S3 P. 
2d 103. 

Employer’s benefit plan 

Where employer adopted annuity 
and insurance plan, subject to with¬ 
drawal or modification, providing for 
payment of a death benefit to des¬ 
ignated beneficiary, but for no pay¬ 
ment if no beneficiary had been des¬ 
ignated, or if designated beneficiary 
died before employee, and another 
had not been designated, -such death 
benefit was held not part of em¬ 
ployee’s gross estate, subject to tax, 
as employee's right to render it pos- 
.sible for beneficiary to receive the 
benefit was not property, and his act 
of naming beneficiary was not a 
transfer of property by him to the 
beneficiary.—Dimock v. Corwin, D. 
C.N.Y., 19 P.Supp. 56, affirmed, C.C, 
A, 99 P.2d 799, affirmed 69 S.Ct. 551, 
306 U.S. 363, 83 L.Ed. 763. 

72, U.S.—Fernandez v. Wiener, La., 
66 S.Ct. 178. 

7a. U.S.—^Fernandez v. Wiener, su¬ 
pra. 

Premiums paid out of commuxiity 
fuuda 

The full proceeds of insurance on 
the husband’s life payable to the 
wife are included in the husband’s 
gross estate although the premiums 
were paid from community funds 
where the husband had the right to 
change the beneficiary. 

U.S.—Fernandez v. Wiener, supra. 

74. • U.S.—Lang v. C, X. R., -68 S.Ct. 
860, 304 U.S. 264, 182 L.Ed. 1331, 
118 A,1L.R. 319. 
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That policy was applied for by an¬ 
other is immaterial where decedent 
paid the premiums.—Sampson v. U. 
S., D.C.Ma-ss., 1 P.Supp. 95. 

Policy taken out by corporation. 

(1) The proceeds of life insurance 
policies, carried by corporation of 
which insured was officer and stock¬ 
holder, with itself as beneficiary, 
were properly included in insured’s 
gross estate for taxation after his 
death, where corporation assigned 
Its interest therein to him and he 
had power to name and change ben¬ 
eficiary, to whom corporation agreed 
to pay face amount of policies on in¬ 
sured's death.—Brown v. C. I. R., C. 
C.A., 95 P.2d 184, certiorari denied 
59 S-Ct. 147, 305 U.S. 644, S3 L.Ed. 
416, rehearing denied 59 S.Ct. 212, 
305 U.S. 674, 83 L.Ed. 436. 

(2) Life policies, originally taken 
out by corporation, of which he was 
an officer, and subsequently pur¬ 
chased therefrom by decedent, who 
substituted other beneficiaries pur¬ 
suant to power reserved in policies, 
were held “policies taken out by the 
decedent," so as to make proceeds 
thereof subject to estate tax.—Igle- 
heart v. C. I. R., C.C.A.Pla., 77 F.2d 
704. 

Policy pledged 

Where insured, who retained right 
to change beneficiary, in effect 
pledged life policies as security for 
pledgee's payment of premiums, pur¬ 
suant to agreement under which 
pledgee’s interest in policies would 
by payment of certain siims to 
pledgee, terminate on insured’s death 
or when insured reached certain age, 
insurance was “taken out” by in¬ 
sured.—Nelson v. C. I. R., C.C.A., 101 
F.2d 568. 

75. U.S.—Wilson v. Crooks, D.C.Mo., 

62 F.2d 692. 

Statutory provision ambiguous 

Statute providing that value of 
gross estate for estate lax purposes 
.shall include proceeds of insurance 
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surance on decedent's life were paid by others than 
decedent, the proceeds of the policy were not to be 
included in computing- the gross estate for estate 
tax purposes^® This rule applied whether the pre¬ 
miums were paid by the beneficiary'^^ or by anoth¬ 
er Where the premiums were paid in part by 
decedent and in part by others, that portion of the 
proceeds of the policy which bore the same rela¬ 
tion to the total proceeds as the premiums paid by 
others than decedent bore to the total premium pay¬ 
ments was not included in decedent's gross estate 
for estate tax purposes.It was held that the fore¬ 
going represented the proper construction of the 
statutory provision “insurance taken out by the de¬ 
cedent,” despite a change in the treasury regula¬ 
tion to the effect that insurance was “taken out” 
by decedent regardless of premium payments where 
he possesses any of the incidents of ownership.^^ 

The provision of the Revenue Act of 1918 pro¬ 
viding for the inclusion in decedent's gross estate 
of the proceeds of insurance payable to others than 
his executors was held not to apply retroactively, 
so as to include policies which had been obtained 


I and the beneficiaries designated before the enact¬ 
ment of statutes including insurance in decedent's 
gross estate for tax purposes.^l A subsequent 
amendment to the statute governing what was to be 
included in the gross estate for estate tax purpos¬ 
es and providing that the act should apply to “trans¬ 
fers . . . interests, rights, powers 

whether made . . . before or after the enact¬ 
ment of this act” was held not to make the provi¬ 
sion for the inclusion of insurance payable to oth¬ 
ers than decedent's executor applicable to policies 
taken out before the effective date of the original 
statute,^^ at least where the policy was fully paid 
up and all significant incidents of ownership were 
surrendered by decedent before the original stat- 
ute.^^ However, it was generally held after the 
foregoing amendment that the time the policy was 
taken out was immaterial where decedent at the 
time of his death possessed significant incidents of 
ownership in the policy, such as the right to change 
the beneficiary or to obtain the cash surrender value 
of the policy or to borrow on it.S4 

Under statutes including in the gross estate the 


under policy taken out by decedent 
on his own life was held ambig-uous 
as to effect of payment of premium 
by beneficiary, so that construction 
of statute in treasury regulations 
would be controlling- unless plainly 
erroneous, where statute had been 
reenacted without substantial 
change subsequent thereto.—Walker 
V. U. S., C.C.A.Minn., 83 F.2d 10'3. 

76. U.S.—-Lang v. C. I. R., 58 S.Ct. 
SSO, 304 U S, 264, S'2 L.Ed. 1331, 
118 A.L.R. 319. 

Purpose of provision, that pro- 
ceedLs of insured’s policies shall be 
included In decedenl^s gross estate 
was to render subject to estate tax 
proceeds of all insurance on dece¬ 
dent's life receivable under policies 
acquired through expenditure by 
him.—Igleheart v. Q, I. R., C.C.A. 
Fla., 77 F.2d 704. 

77. U.S.—Lang v. C. I. R., *58 S.Ct. 
880, '304 U.S. 264, 82 L.Ed. 1331, 
118 A.L.R. 319. ' 

78. U.S-—’Lang V. G. I. R., supra— 
Wilson V. Crooks, B.O.Mo., 62 F. 
2d 692. 

78. -S.O.—Barkley v. South Carolina 
Tax Commission, 8 S.E.2d *809, 191 
S.G. 147. 

Payment by decedent’s trustees 
Where trustees to whom insured 
had assigned life pollcii's had paid 
part of premiums on policies pursu¬ 
ant to direction given them to use 
trust income for such purposes if 
beneficiaries would not be deprived 
of proper education and support, in¬ 
sured’s estate was held liable to 
pay estate tax only on proportion 


of proceeds attributable to premiums 
paid directly by insured.—Helvering 
V. Reybine, C.C.A., 8-3 F,2d 21*5, 

Payment of premiums by community 
funds 

(1) Prior to the amendment of 
1942, it was held that the state law 
as to the nature of community prop¬ 
erty and the rights of each of the 
spouses therein must be looked to in 
determining whether all or only half 
of the proceeds of insurance on the 
husband's life are to be included in 
his gross estate where the premiums 
wore paid out of community funds. 
—Lang V, C. L R., '58 S.Ct. 880, 304 

U. S. 264, *82 L.Ed. 1331, 118 A.L.R. 
319—De Lappe v. C. I. R., G.C A.La., 
113 F.2d 48. 

(2) There was, however, some au¬ 
thority to the contrary.—Bank of 
America Nat. Trust & Savings Ass'n 

V. C. I. R., C.C.A., 90 F.2d 981—New¬ 
man V. C. I. R., aC.A.La., 76 F.2d 
44 9, certiorari denied 56 S.Ct. 116, 
296 U.S. 600, 80 L.Ed. 425. 

(3) In view of Washington com¬ 
munity property law, only half of 
the proceeds of policy paid for by 
community propfsrty was to be in¬ 
cluded in husband’s gross estate.— 
Ijang V. C. I. R., supra. 

(4) The rule is the same whore 
Louisiana law is applicable.—De 
Lap.pe V. G. I. R,, supra—^Howard v. 
U. S., D.C.La., 40 'F.Supp. 697, rnodl- 
flod on other grounds, 0,C.A., 125 F. 
2d 986. 

(o) The rule is the same under 
Texas law. —Hansen y. Blackmon, 
Civ.App., 169 S.'W.2d 96^5, affirmed 
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Blackmon v. Hansen, 169 S.W.2d 962, 
MO Tex. 536. 

SO. U S.—De Lappe v. C. I. R., C.C. 
A.La., 113 F.2d 48—Walker v. U. 
S., C.C.A.Minn., S3 F.2d 103. 

81. U.‘S.—Bingham v. U, S., Mass., 
56 S.Ct. 180, 296 U.S. 211, 80 L.Ed. 
160—Lewellyn v. Frick, Pa., 45 S. 
Ct, 487, 268 U.S. B'S'S, 69 L.Ed. 934. 

Contra Heiner v. Grandin, D-C.Pa., 44 
F.2d 141, followed in Grandin v. 
Heiner, 66 F.2d 1082, certiorari de¬ 
nied 62 S.Ct ‘643, 286 U.S. 561, 76 
LEd. 1294. 

Where insured did »-ot exercise 
right to change beneficiaries re¬ 
served in life policies taken out pri¬ 
or to enactment of Revenue Act of 
1918 and died following the enact¬ 
ment of such act, proceeds of pol¬ 
icies were not includable in gross 
estate for purposes of estate trans¬ 
fer tax under the Revenue Act of 
1918.—Braun v. U. S., 46 F.Supp. 993, 
98 CtCl. 176. 

82. U.S.—^Anthracite Trust Co. v. 
Phillips, D.C.Pa., 49 F.2d 910. 

Statute unconstitutional if applied 
retroactively 

U.S—Wyeth V. Crooks, D.C.Mo., '33 
F.2d 1018. 

83. U.S.—Industrial Trust Co. v. U. 
S., CtCl., 5«6 S.Ct. 182, 296 TJ.S. 
220, 80 L.Ed. 191. 

84. U.S.—Newman v. C. I. R„ C.C.A. 
lLa„ 76 'F.2d 449, certiorari denied 
■56 S.Ct. 116, .296 U.S. 600, 80 L. 
Ed. 425—Scott v. C. I. R., C.C.A, 
69 F.2d 444, 92 A.L,R. 531—Levy's 
Estate v. C. I. R.. aC.A., 65 F.'2d 
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proceeds of life insurance receirable tinder policies 
taken out by decedent on bis own life, the proceeds 
of a policy on the life of decedent have been held 
not to be part of his gross estate for estate tax pur¬ 
poses where, at the time of his death, he did not 
possess any incidents of ownership in the policy.^^ 
Conversely^ the proceeds of a policy payable to oth¬ 
ers than decedent’s executor may be part of his 
gross estate for estate tax purposes where, at the 
time of his death, decedent possessed any of the 


incidents of ownership of the policy.^^ A provision 
in the policy that if the designated beneficiaries pre¬ 
decease decedent, the policy shall revert to decedent 
or his executor has been held insufficient to warrant 
the inclusion of the proceeds of the policy in dece¬ 
dent’s gross estate for estate tax purposes.^7 How¬ 
ever, the contrary has also been held^s in reliance on 
a later decision by the supreme court,holding that 
the retention of a similar interest by the settlor of a 
trust was sufficient to warrant the inclusion of the 


412—Keefe v. U. S., 46 F.Supp. 
1016, 97 CtCl. 576, certiorari de¬ 
nied 63 S.Ct. 759, 318 U.S. 768, 87 
L. Ed. 1139—Sampson v. XT. S., D. 
C.Mass., 1 F.Snpp. 95. 

S5. U.S.—Helburn v. Ballard, C-G.A. 
Ky., <85 P2d 613—Pennsylvania 
Co. for Insurances on Lives and 
Granting Annuities v. C. I. R, C. 
C.A., 79 P 2d 295, certiorari denied 
Helvering v. Pennsylvania Co. for 
Insurance on Lives and Granting 
Annuities, 5>6 G Ct. ‘310, 296 U.S. 
651, SO L Ed. 463—Robinson v. U. 
S., D.C.N.Y., 12 F.Supp. 550. 
Benoiiciary^s consent reanired for 
loan 

U.S.—^Helvering t. Parker, C.C.A., 84 
F.2d 838—Walker v. U. S„ C.C.A. 
Minn., S3 F.2d 103. 

Designation of beneficiary 

The proceeds of life insurance pol¬ 
icy, under which designation of ben¬ 
eficiary is not revocable by insured 
alone or jointly with beneficiary, are 
not included in insured’s taxable es¬ 
tate.—C. I. R. V. Sharp, C.C.A., 91 F. 
2d 804. 

Policies held includable in gross es¬ 
tate 

U.S.—Brown v. C. 1. R., C.C.A., 95 
F 2d 184, certiorari denied 59 S.Ct. 
147, 305 U.S. 644, 83 L.Ed. 416, re¬ 
hearing denied 59 S.Ct. 242, 305 
U.S. 674, 8‘3 L.Bd. 436. 

The mere fact that decedent con¬ 
tinued to pay premiions after sur- 
r'bndering all his rights with respect 
f to |he policy is not sufficient to per¬ 
mit the inclusion of the insurance 
benefits in decedent's gross estate.— 
Levy’s Estate v. C. I. R., C.C.A., 6*5 
P2d 412. 

Where decedent assigned life pol¬ 
icy for value, proceeds thereof are 
not to be included in gross estate.— 
Guettel V. U, S., 67 Ct.Cl, 613. 

86. U.S.—Schongalla v. Hickey, C.C 
A.N'.Y., 149 F.2d 687, certiorari de¬ 
nied 66 S.Ct. 4'6—Liebmann v. Has- 
sett, CC.A.Mass., 148 F.2d 247— 
C. 1. R. V. Washer, C G.A., 127 F. 
2d 446, certiorari denied Washer v. 
C. I R., 63 set. 49, 317 U.S. 653, 
87 L Ed. ‘52'5 —Chase Nat. Bank of 
City of New York v. U. S., C.CA. 
N.T., 116 F.2d 625—Brown v. C. L 
R., C.C.A., 95 P.2d 184, certiorari 
denied 59 S.Ct. 147, 305 U:S. ^44, 


83 L.Ed. 416, rehearing denied 69 
S.Ct. 242. 305 U.S. 674, 83 L Ed. 
436—Walker v. U. S., C.C.A.Minn., 
83 F.2d 103—^Anthracite Trust Co. 
V. Phillips, D.C.Pa., 49 P.Sd 910— 
Fidelity & Columbia Trust Co. v. 
Glenn, B.C.Ky., 39 F.Supp. 822— 
Robinson v. U. S., B.C.N.Y., 12 P. 
Supp. 550. 

Theory on which tas imposed 

Estate tax in respect of proceeds 
of life insurance policies which gave 
insured right to change beneficiary 
is not tax on policy proceeds, or on 
interest to which beneficiary suc¬ 
ceeded at insured's death, but on 
right of disposition and control in¬ 
sured had at death.—Newman v. C. 
1. R., C.C.A.La., 76 P.2d 449, certio¬ 
rari denied 56 S.Ct. IK, 296 U.S. 600, 
<80 JhEd. 4'25. 

Wliere decedent had right to 
change benefLciary, the proceeds of 
the policy are to be included in his 
gross estate.—Brown v. C. I. R., C. 
C.A., 95 F 2d r84, certiorari denied 
59 S.Ct 147, 305 U.S 644, 83 L.Ed. 
416, rehearing denied 59 S.Ct. 242, 
306 U.S. 674, 83 L Ed. 436—Helvering 
V. Reybine, G.C.A., 83 P.2d 215— 
Liebes v. C. 1. R., C.C.A., 63 F.2d 
870, 92 A.L.R. 93'8—Sampson v. U 
j S., D.C.Mass., 1 F.Supp. 9*5—Gaither 
I V. Miles, D.C.Md., 268 F. 692. 

I Where decedent did not have right 
to Chang© beneficiary but had loan 
and surrender rights, the proceeds of 
the policy were to be included m his 
gross estate.—Sampson v. U. S., D. 
C.Mass., 1 F.Supp. 96. 

Where insured retained power to 
obtain cash surrender value and 
cancellation of policies whenever he 
might choose to do so, proceeds of 
policies were includable in insured’s 
gross estate for estate tax purposes. 
—Liebmann v. Hassett, C.C.A.Mass., 
148 P.2d 247—Ballard v. Helburn, D. 
C-Ky., '9 F.Supp. 812, affirmed, C.O.A., 
Helburn v. Ballard, 85 P.2d 6r3. 
Power to remove trustees 
U.S.—Helvering v, Reybine, C.C.A., 

83 F.2d 215. 

Policies pledged 

Where insured pledged life poli¬ 
cies as security for pledgee's pay¬ 
ment of premiums, termination of 
insured’s legal Incidents of owner¬ 
ship by insured’s deatji was a 
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“transfer” of insured's interest, jus¬ 
tifying inclusion in gross estate of 
so much of proceeds of policies as 
was receivable by beneficiary in ex¬ 
cess of the statutory exemption.— 
Nelson V. C. I. R., C.C.A., 101 F.2d 
568. 

87. U.S.—Industrial Trust Co. v. U. 
S., Ct.Cl, 56 set. 182, 296 U.S. 220, 
80 L.Bd 191—Bingham v. U. S, 
Mass., .56 S.Ct. 180, 29>6 US. 211, 
80 L Ed. 160—Walker v. U. S., C.C. 
A.Minn., 83 F.2d 103—Ballard v. 
Helburn, D.C.Ky., 9 F Supp. 812, 
affirmed, C.C.A., Helburn v. Bal¬ 
lard, '85 F.2d 613. 

88. U.S.—Schongalla v. Hickey, C. 
C.A.N.Y., 149 F.2d 6S7, certiorari 
denied 66 S Ct. 46—Liebmann v. 
Hassett, C.C A.Mass., 14S F.3d 247 
—Schultz V. U. S, C.CA.Mo., 140 
'F.2d 945—Broderick y. Keefe, D.C. 

R. L, 11-2 F2d 2 93, certiorari dis¬ 
missed Keefe v. Broderick, 60 S. 
Ct. 1107, 311 U.S. 721, 85 L.Ed. 
470—Bailey v. U. S., Ct.Cl., 81 F. 
Supp. 77S, certiorari dismissed 60 

S. Ct. 1107, 311 U.S, 721, 85 L.Ed. 
470. 

Joint tenancy analogy 

The theory on which the proceeds 
of an insurance policy on deceased’s 
life are includable in deceased’s 
gross estate subject to estate tax 
where proceeds are payable to de¬ 
ceased's estate in the event that 
beneficiary dies before deceased, but 
the beneficiary survives deceased, 
resembles the theory applied to joint 
tenancies, with respect to which on 
the death of one of the joint tenants 
the entire res mhst be included in 
his gross estate so far as it was de¬ 
rived from his property.—Chase Nat. 
Bank of City of New York v. U. S., 
C.C.AN.Y., 316 F2cl 625. 

Where possibility of reverter re¬ 
mains, the transfer, inter vivos or 
testamentary, takes effect only on 
death which is the generating source 
from which authority for such tax 
takes its being.—C. I. R, v. Washer, 
C.C.A., 127 F.2d 446, certiorari de¬ 
nied Washer v. C. I. R., 63 S.Ct. 49, 
317 U.S. >65‘3, 87 L.Ed. 625. 

39, U.S.—Helvering v. Hallock, Pa., 
60 S.Ct. 444, 309 U S. 106, 84 L.Ed. 
604, 125 A.L.R. 1368. 
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corpus of the trust in decedent’s gross estate, as 
considered infra § 490 c (3). Where decedent has 
retained an incident of ownership in the insurance, 
the entire amount of the insurance, less any ex¬ 
emption, is included in decedent's gross estate; the 
amount included is not limited to the value of the 
incident of ownership that decedent had.^O 

Exemption. Under the Internal Revenue Code, 
26 U.S.C.A. § 811, as amended by the Internal 
Revenue Act of 1942, there is no provision for 
an exemption of insurance from decedent's gross 
estate.^^ Prior to the amendment, the first forty 
thousand dollars of insurance taken out by de¬ 


cedent on his own life, and payable to others than 
decedent's executor was not included in decedent's 
gross estate.®^ Xo come within this exemption, the 
transaction must be one which involves an actual 
insurance risk.93 Thus the exemption does not ap¬ 
ply as to premiums refunded where decedent's death 
resulted from a risk not covered by the policy.^^ 
An arrangement called insurance by the parties, 
wherein insurer in return for a single premium pay¬ 
ment by insured agrees to pay an annuity roughly 
equal to the income from the premium pa 3 niient for 
insured's life, and on death to pay a sum approxi¬ 
mately equal to the premium payment to the des- 


90. U.S.—(Liebmann v. Hassett, C. 
aA.Mass., 148 F.2d 247—C. I. R. 
V. Washer, C.C.A., 127 P.2d 446, 
certiorari denied Washer v. C. L 
R., 63 S.€t. 49, 317 U.S. 6i53, 87 
a:..Ed. 52*0. 

Insurance payable ia, instaUments 
Wliere proceeds of life policies 
were required to he included in in¬ 
sured's g“ross estate for estate tax 
purposes because insured reserved 
indicia of ownerships, and because 
death of insured was necessary to 
effect complete transfer of proceeds 
of policies to beneficiaries, entire 
proceeds were subject to estate tax 
notwithstanding that by terms of 
agreement attached to policy pro¬ 
ceeds were payable in installments. 
—Schongalla v. Hickey, D.C.N.Y., 60 
F.Supp. 814, affirmed, C.C.A,, 14'9 F. 
2d 687, certiorari denied 66 S.Ct. 46. 

91. U S.—Fernandez v. Wiener, Ua., 
m S.Ct. 178. 

92. U.S.—Keller v. C. I. R., 61 S. 
Ct. 6-51, 312 U.S. 64'3, 85 L.Ed. 1032 
—Helvering v. Le Glerse, 61 S Ct. 
646, 312 U.S. 531, 65 L.Ed. 996— 
Bank of America Nat. Trust &; 
Savings Ass’n v. C. I. R., C.C.A., 
90 F.2d 9'81—U. S. Trust Co. of 
Now York v. Sears, D.C.Conn., 29 
F.Supp. 643. 

Va.—Johnson v. First Nat. Exchange 
Bank of Roanoke, 26 S.E.2d 86, 161 
Va. 617. 

Insurance payable to decedent’s 
executors 

(1) The purpose of provision that 
estate tax should be collected on the 
excess over forty thousand dollars 
of amount receivable by beneficiaries 
other than taxpayer’s executor as 
insurance under policies taken out 
by taxpayer on his own life, was to 
separate the incidence of the estate 
tax on insurance within roach of 
creditors from that exempt from 
their claims.—Prott’s Estate v. C. L 
R., C.C.A., 125 F.2d 591. 

(2) Insurance payable to dece¬ 
dent’s executor or estate is within 
the exemption where under local law 
such insurance is not subject to the 


estate’s debts and the executor 
would act solely as a conduit to 
transmit the funds to the statutory 
beneftciaries.—Webster v. O. I. R., C. 
C.A.Fla., 120 F.2d 514—C. I. R. v. 
Jones, C.C.A., 62 F.2d 496. 

(3) The proceeds of the policy are 
within the exemption where the 
executor receives the proceeds as 
agent for the named beneficiary and 
not on behalf of the estate.—Robin¬ 
son V. U. S., D.C.N.Y., 1-2 F.Supp. 650. 

(4) Where proceeds of life insur¬ 
ance were payable to executors of 
insured’s will as trustees of a testa¬ 
mentary trust created for the bene¬ 
fit of insured’s wife and daughter 
and under state law such proceeds 
were not subject to debts, the pro¬ 
ceeds were not exempt to the extent 
of forty thousand dollars.—U. S. v. 
First Nat. Bank & Trust Co. of Min¬ 
neapolis, C.C.AMinn., 133 F.2d 886— 
Proutt’s Estate v. C. I. R., supra. 

Proceeds payable to trustee 

(1) Proceeds of insurance payable 
to trustee are within the exemption. 
—Union Trust Co. of Pittsburgh v. 
McCaughn, D.C.Pa., 24 F.2d 459— 
Fidelity & Columbia Trust Co. v. 
Glenn, D.C.Ky., 39 F.Supp. 822. 

(2) Life insurance policies pay¬ 
able to trustee, without specifying 
trust beneficiaries, and insured’s 
will, giving residue of his estate, 
“including any property over which 
I may have any power of disposi¬ 
tion," to such company in trust for 
his wife during her life, with re¬ 
mainder on her death to his children 
surviving her, disclosed his inten¬ 
tion to make his wife and children 
beneficiaries of testamentary trust 
including in corpus thereof proceeds 
of such policies, so as to exempt pro¬ 
ceeds from estate tax.—Boston Safe 
Deposit & Trust Co. v. C. I, R., CC. 
A., 100 F.2d 266. 

(3) Where a trust of the insurance 
proceeds fails, and the funds revert 
to decedent's estate, the funds are 
not within the exemption.—Union 
Trust Co. of Pittsburgh y. Mc¬ 
Caughn, supra. 


93. U.S.—Helvering v. Le Gierse, 61 
S.Ct. 645, -312 U.S. 531, 85 L.Ed. 
996—Chew’s Estate v. C. I. R., C.C. 
A.La., 148 P.2d 76, certiorari de¬ 
nied 65 S.Ct. 1575, '32-5 U.S. 882, 89 
L.Ed. 1997. 

“Some” risk 

To exempt from estate taxation 
proceeds of life policy issued to 
seventy-four year old decedent who 
on same day purchased from same 
insurer a life annuity, it is not 
enough to show that insurer as¬ 
sumed “some” risk in order to show 
an "insurance risk" within contem¬ 
plation of exemption statute.—Keller 
V. C. I. R., 61 S.Ct 661, 312 U.S. 543, 
85 L.Ed. 1032. 

94. U.-S.—^Chew’s Estate v. C. I. R., 
C.C.A.La., 148 P.2d 76, certiorari 
denied 65 S.Ct 1575, 3'25 U.S. 882, 
8-9 L.Ed. 1997. 

Payments on account of contribu¬ 
tions to retirement system 

(1) Where member of City Em¬ 
ployees’ Retirement System was en¬ 
titled to annuity on reaching retire¬ 
ment age, or in event of withdrawal 
from the system before retirement, 
to return of contributions with in¬ 
terest, and in event of death before 
retirement his nominee or estate was 
entitled to such contributions plus 
interest, there was no element of 
“insurance" in repayment of con¬ 
tributions plus interest, and amount 
thus paid was subject to estate tax. 
—Kernochan v. U. S., CtCl., 29 F. 
Supp. 860, certiorari denied 60 S.Ct. 
711, 309 U.S. 675, 84 L.Ed. 1019. 

(2) Moneys payable to designated 
beneficiary from Teachers Retire¬ 
ment System were held “insurance” 
within provisions of Estate Tax Law 
and federal Revenue Act exempting 
insurance from estate taxation to 
extent of forty thousand dollars 
where payable to designated bene¬ 
ficiary, notwithstanding regulation 
of retirement system by State Insur¬ 
ance Department was not included in 
Insurance Law.—In re Fitzsimmons’ 
Estate, 2187 N.Y.3. 171, 156 Misc. 789, 
a.fflrmed 291 N.Y.S. 168, 24*8 App.Div. 
862. 
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jgnated beneficiary, is not insurance within the ex¬ 
emption provision.^^ Such an arrangement is sim¬ 
ply a transfer to the beneficiary, the transfer to 
take place at decedent's death.^® 

War Risk Insurance. A provision of the statute 
under which War Risk Insurance was issued that 
^‘payment of benefits . . . shall be exempt from 
taxation'’ does not prevent the inclusion of the pro¬ 
ceeds of such a policy in the gross estate of de¬ 
cedent for estate tax purposes.^*^ 

g 437, - Powers of Appointment 

The gross estate of the decedent includes any prop¬ 
erty with respect to which he had at the time of his death 
a power of appointment, or over which he had at any 
time exercised a power of appointment in contemplation 
of death or by a disposition intended to take effect in 
possession or enjoyment at or after his death. 


Under the Internal Revenue Code, 26 U.S.C.A. 
§811 (f), and similar statutes, the gross estate of 
decedent includes any property with respect to 
which he had at any time exercised a power of ap¬ 
pointment in contemplation of death or by a dis¬ 
position intended to take effect in possession or en¬ 
joyment at or after his death.^s 'The Revenue Act 
of 1942 § 403, 26 U.S.C.A. § 811 (f), drastically 
amended the earlier statute, and it also includes in 
decedent’s gross estate any property with respect to 
which decedent had, at the time of his death, a 
power of appointment or with respect to which he 
had at any time released a power of appointment 
in contemplation of death or intended to take effect 
in possession or enjoyment at or after his death.^^ 
Prior to the amendment the statute expressly re¬ 
ferred only to a general power of appointment,^ 


95. ’TJ.S.—Helvering Le Gierse, 61 

S.Ct. 646, 312 U.S. 531, 85 L Ed. 
996—Keller v. C. I. R., 61 S CL 
651, 312 U.S. 543, 85 L.Ed. 1032— 

U. S. V. Tonkin, C.C.A.Pa., 150 F.2d 
631, certiorari denied Tonkin v. U. 
S., 66 S.Ct. 176—Goldstone v. U. 
S., C.C.A., 144 F.2d 373, affirmed 
•65 S.Ct. 1323, 325 U.S. 687, 89 L.Ed. 
1871—C. I. R V. Clise, C.C.A., 122 
F.2d 998, certioran denied Clise 

V. C. I. R, 62 S.Ct. 914, 315 U.S. 
821, 86 L.Ed. 1218—Helvering v. 
Tyler, C C-A., Ill F.2d 422, af¬ 
firmed Tyler v. Helvering, 61 S.Ct. 
720, 312 U.S. 657, 85 L.Ed. 1105— 
Old Colony Trust Co. v. C. I. R., 
C.C.A., 102 F.2d 380. 

96. U.S.—Keller v. C. I. R., 61 S Ct. 
651, 312 U.S. 543, 85 L.Ed. 1032— 
Helvermg v. Le Gierse, 61 S Ct. 
646, 312 U.S. 631, 85 L.Bd. 996. 

97. U.S.—U. S, Trust Co. of New 
York V. Helvering, '59 S.Ct. 592, 307 
U.S. 57, 83 L.Ed. 1104. 

SS. U.S.—Rogers’ Estate Helver- 
ing, 64 S.Ct. 172, 320 U.S. 410, 88 
LEd. 134—Stratton v. U. S., C.C. 
A Mass, 50 F 2d 48, certiorari de¬ 
nied -52 S.Ct. '31, 284 U.S. '651, 76 
L.Ed. 552. 

Esercis© of power "by devise of all 
property 

(1) Will bequeathing and devis¬ 
ing “all my property of whatever 
kind and wherever situated owned 
by me at . . . my death,” was 

held to create presumption under 
Massachusetts law that testator in¬ 
tended to exercise powers of ap¬ 
pointment held by him over large 
trust funds, so as to require inclu¬ 
sion of trust funds in gross estate 
for federal estate tax purposes, and 
presumption was not overcome by 
the fact that certain smaller be¬ 
quests were made on condition that 
total value of testator’s property be 
not less than one hundred thousand 
dollars.—Old Colony Trust Co. of 


[Boston V. C. I. R., C.C.A., 73 F.2ci 
970. 

(2) Appointee devising all his 
property to mother was held to have 
intended to execute powers of ap¬ 
pointment granted by three trust 
instruments, where value of ap¬ 
pointee’s property not covered by 
three trusts amounted to about one- 
eightieth of value of trust property, 
so as to make trust property a part 
of appointee’s gross estate within 
I federal estate tax law.—Johnstone v. 
C. I. R., C.C.A., 76 F.2d 55, certiorari 
denied 56 S.Ct 89, 296 U.S. '578, 80 
L.Ed. 408. 

Property outside state 

Whether power of appointment 
was exercised by resident of Cali¬ 
fornia under trust instruments con¬ 
veying property located in Illinois to 
trustees domiciled in Illinois, and 
subsequently kept by them in Il¬ 
linois, within federal estate tax law, 
was held determinable according to 
laws of Illinois.—^Johnstone v. C. I. 

I H., supra, 

i 99. U.S.—Clauson v. Taughan, C.C. 
j A.Me,, 147 P.2d 84. 

' 1 . U.S.—Clauson v. Vaughan, supra 
—Leser v. Burnet, C.C.A., 46 F.2d 
756—Farmers’ Loan & Trust Co. v. 
Bowers, C.C.A.N.Y., 29 F.2d 14— 
Fidelity Trust Co. v. McCauglin, 
B.C.Pa., 1 F.2d 987—Janes v. 
Reynolds, D.C.Minn., 57 F.Supp 
609. 

“Crcneral power of appointmeut’” 

(1) The statute providing for in¬ 
clusion in gross estate for estate tax 
purposes of property passing under 
a “general power of appointment” 
recognizes the distinction that under 
a “general power” donee may ap¬ 
point to anyone, including his own 
estate or creditors, thus having as 
full dominion over the properly as if | 
he owned it, whereas under “special j 
power” donee may appoint onk' 
amongst a restricted or designated ] 
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r class of persons other than himself 
—Morgan v. C. I. R, 60 S.Ct. 424, 
309 U.S. 78, 626, 84 L.Ed. 585—Clau¬ 
son V. Vaughan, C.C.A.Me., 14 7 F.2d 
84—Leser v. Burnet, C.C.A., 4 6 F.2d 
756—^Whitlock-Rose v. McCaughn, C. 
C.A.Pa., 21 F.2d 164—Janes v, Reyn¬ 
olds, D.C.Minn., 57 F.Supp. 609. 

(2) United States court must ap¬ 
ply ordinary rules of construction in 
construing words “general power of 
appointment” in federal act—Black- 
burne v. Brown, D.C.Pa., 35 P.2d 963, 
affirmed, C.C.A., 43 F.2d 320. 

(3) In determining whether pow¬ 
ers of appointment are “special” 
rather than “general,” the important 
consideration is the breadth of con¬ 
trol which donee could exercise over 
the property, irrespective of nature 
or extent of appointee's interest.— 
Morgan v. C. I. R, 60 S Ct 424, 309 
U.,S. 78, 626, 84 L.Ed. '585. 

(4) “General power of appoint¬ 
ment,” within statute taxing prop¬ 
erty devised thereunder, exists, if 
donee can appoint any one he pleas¬ 
es, although estate vested is less 
than fee, and although donee cannot 
exercise the power for him.self dur¬ 
ing his lifetime.—Pideiity-Philadel- 
phia Trust Co. v. McCaughn, C C.A. 
Pa., 34 F.2d 600, certiorari denied 
50 S.Ct 85, 280 U.S. 602, 74 L.Ed. 
647. 

(•5) Powers of appointment over 
trust property, which Wisconsin 
beneficiary could exercise in favor 
of any person, were “general powers 
of appointment,” notwithstanding 
trustees' power to withhold proper¬ 
ty from beneficiary, and the fact 
that such powers might be classified 
as “special powers” by Wisconsin 
law.—Morgan v. C. I. R., supra. 

(6) Where trust instruments pro¬ 
vided that if settlor, who was also 
beneficiary of one of the instru¬ 
ments, should die without heirs of 
his body, trust estate should go as 
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and it required that the property must actually pass 
under the power of appointment to be included in 
decedent's estate." Events occurring after dece¬ 
dent’s death and controlled by his beneficiaries can 
determine whether property passed under the ex¬ 
ercise of a general power of appointment by dece- 
dent.2 Under the former statute, where the ap¬ 
pointee would receive the property if the power of 
appointment were not exercised, and he rejects the 
appointment, thereby taking the property as he 
would in default of any appointment, the property 
is not taxable as part of decedent’s estate.'^ If the 


beneficiary takes less as an appointee than he would 
have taken if the power of appointment had not 
been exercised, the property is taxable as part of 
decedent’s estate.^ 

A general testamentary power of appointment is 
not includable in decedent’s gross estate under that 
clause of the Internal Revenue Code, 26 U.S.C.A. 
§811 (a), and similar statutes, which includes in 
decedent’s gross estate all property to the extent of 
the interest therein of decedent at the time of his 
death,® nor is property passing under an exercised 


such settlor or beneficiary migrht 
have directed by will, the fact that 
there were no such heirs did not pre¬ 
vent power of appointment from be¬ 
ing a “general power of appoint¬ 
ment" within federal estate tax law. 
—Johnstone v. C. I. R., C.C.A., 76 P. 
2d 55, certiorari denied 56 S-Ct. i89, 
•296 U.S. 57'8, SO L.Ed. 408. 

(7) Testamentary power to dis¬ 
pose of property which provided for 
exclusion of donee’s wife and mem¬ 
bers of her family or assigns was 
not a “general power of appoint¬ 
ment” within federal estate tax act. 
—Clauson v. Vaughan, O.C.A.Me., 147 
P.2d 84. 

Power to he exercised by will 

That the power is to be exercised 
by will does not render it a special 
or restricted, rather than a general, 
power.—Blackburne v. Brown, C.C.A. 
Pa., 43 P.2d •320~Fidelity-Philadel- 
phia Trust Co. v. McCaughn, CC.A. 
Pa., 34 F 2d 600, certiorari denied 
•50 S.Ct. 85, 280 U.S. 602, 74 L.Ed. 
617—Whitlock-Rose v. McCaughn, C. 
C.A.Pa., 21 P.2d 164—Minis v. U. S., 
66 Ct.Cl. 58, certiorari denied 49 S. 
Ct. 186, 278 U.S. 657, 73 L.Ed. 566. 

2. U.S.—Helvenng v. Safe Deposit 
& Trust Co. of Baltimore, 62 S.Ct. 
925, 316 U.S. '56, 86 L.Ed. 1266, 1'39 
A.L.R. 1513—Helvering v. Grin- 
nell, 55 S.Ct. 3*54, 294 U.S. 153, 79 
L.Ed, 825—Central Hanover Bank 
& Trust Co. V. C, I. R., C.C.A., 118 
F.2d 270. 

State rule of property as controlling 

(1) Determination of whether 
property passing under general pow¬ 
er of appointment to contingent ben¬ 
eficiaries of donor of power is sub¬ 
ject to estate tax is not controlled 
by state rule of property.—^Wear v. 
C. I. R., aC-A-, '6.5 p.2d 665. 

(2) The fact that, under the law 
of the state, property passing under 
a .power of appointment is not a part 
of decedent’s estate and that dece¬ 
dent’s appointee takes the property 
technically from the donor of the 
power of appointment is immaterial. 
—Stratton v. U. S., C.C.AMass., 50 
F.2d 48, certiorari denied 52 S.Ct. 31, 
284 U.S. 651, 76 L.Ed. 6*52—Pennsyl¬ 
vania Co. for Insurances on Lives 
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and Granting Annuities v. Lederer, 
D.C.Pa., 292 F. 629. 

3. U.S.—Helvering v. Safe Deposit 
& Trust Co. of Baltimore, S.Ct. 
925, '316 U.S. 56, 86 L.Ed. 1266, 139 
A.L.R. 1-513. 

4. U.S.—Helvering v. Grinnell, '55 S. 
Ct. 354, 294 U.S. 15'3, '79 L.Ed. 825 
—Central Hanover Bank & Trust 
Co. V. C. I. R., 'C-aA, 118 P.2d 270. 

Renunciation 

(1) Before the text rule was pro¬ 
nounced by the supreme court, it had 
been held that although the ap¬ 
pointee would have taken the same 
interest as a contingent beneficiary 
if the power of appointment were 
not exercised, if he does not reject 
the appointment, the property pass¬ 
ing under the appointment is tax¬ 
able as part of decedent’s estate. 
U.S.—Wear v. C. I. R., C.O.A., 65 F. 

2d 665. 

D.C.—Lee v. C. I. R., '57 F.2d 399, 61 
App D.C. 33, certiorari denied Lee 
V. Burnet, 52 S.Ct. -64'5, 286 U.S. 
563, 76 L.Ed, 1295. 

(2) In pronouncing the text rule, 
the supreme court stated that, to the 
extent that the reasoning and con¬ 
clusions in Wear v. C. I. R., supra, 
and Lee v. C. I. R., supra, were in 
conflict with the reasoning and con¬ 
clusions of the circuit court of ap¬ 
peals which it affirmed, the view of 
the former two cases was wrong.— 
Helvering v. Grinnell, '65 S.-Ct. 364, 
294 U.S. 153, 79 L Ed. 825, 

(3) However, it has been held that 
the reasoning and conclusions stated 
to be wrong referred to other mat¬ 
ters than the holding that the prop¬ 
erty, passing by ap.pointment to one 
who would take the same interests 
in the absence of appointment, is 
taxable in the absence of a renunci¬ 
ation.—^C. I. R. V. Rogers’ Estate, C. 
C,A., 135 P.2d 35, affirmed 64 S.Ct. 
172, '320 U.S. 410, 88 L.Ed. 134. 

(4) But in other cases it has been 
held that Wear v. C. I. R., supra, 
and Lee v. C. I. R., supra, were over¬ 
ruled on that point.—Lewis v. Roth- 
onsies, C.C.A.Pa., IB'S P.2d 129— 
Logg's Estate v. C. I. R., C.C.A., 114 
P.2d 760—Rothensles v. 'Fidelity- 
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Philadelphia Trust Co., C.C.A.Pa., 
11'2 P.2d 758. 

(’5) It has been stated generally 
that, where the property involved 
would have gone to the same person 
if the power of appointment had not 
been exercised by decedent, it is not 
property pas'Sing under a general 
power of appointment so as to be 
subject to the estate tax. 

U. S.—Fidelity-Philadelphia Trust 

Co. v. U. S., DC.Pa., 43 F.Supp. 

731. 

Pa.—In re Potter’s Estate, 13 Pa. 

Dist. & Co. 667. 

(6) In commenting on Helvering 

V. Grinnell, supra, the supreme court 
has stated that the subsequent re¬ 
nouncement by the appointees of the 
right to receive by appointment and 
their election to talte as remainder¬ 
men in default of appointment 
placed the property subject to the 
power outside the scope of the stat¬ 
ute.—Helvering v. Safe Deposit & 
Trust Co. of Baltimore, 62 S.Ct. 925, 
030, 316 U.S. 56, 86 L.Ed. 1266, 139 
A.L.R. 1513. 

(7) In another case, in distin¬ 
guishing Helvering v. Grinnell, su¬ 
pra, the supreme court stated that 
“Where a donee of a power merely 
echoes the limitations over upon de¬ 
fault of appointment he may well^ be 
deemed not to have exercised his 
power, and therefore not to have 
passed any -property under such a 
power.”—Rogers' Estate v. Helver¬ 
ing, >64 S.Ct. 172, 174, 320 U.S. 410, 
88 L.Ed. 134. 

5. U.S.—Rogers’ Estate v. Helver- 

ing, supra—Monks v. Driscoll, D C. 

Pa., 48 F.Supp. 629. 

Before rule was pronounced by 
the supreme court, other cases held 
to the contrary.—Lewis v. Rothen- 
sjes, C.C.A Pa, 138 F.2d 129-~iLegg’s 
Estate V. C. L R., C.C.A., 114 F.2d 
760—Rothcnsies v. Fidelity-Phila- 
delphia Trust Co., C.C.A.Pa., 112 F. 
2d 758. 

6, U.S.—Helvering v. Safe Deposit 
& Trust Co. of Baltimore, 62 S.Ct. 
925, 316 U.S. 56, 86 L.Ed. 1266, 
139 A.L.R. 15-13—Fidelity-Philadel¬ 
phia Trust Co. V. U. S., D.C.Pa., 43 



§ 487 


INTEENAL REVENUE 


47 C.J.S. 


power of appointment taxable under the clause 
of the Internal Revenue Code, 26 U.S.C.A. § 811 
(c), and similar statutes, which pertains to trans¬ 
fers in contemplation of or intended to take effect 
in possession or enjoyment at deathJ 

Agreements or compromises by interested parties. 
iVn ag-reement made by interested parties in settle¬ 
ment of a controversy as to whether the power of 
appointment had been exercised does not affect the 
rights of the government under the statute.® A 
share of trust property received under a compro¬ 
mise settlement in which the validity of the exer¬ 
cise of a power of appointment is recognized must 
be treated as though it actually passed pursuant to 
an effective exercise of the power.® 

g 488. - Realty 

Rea! estate owned by the decedent Is Included in his 
gross estate for estate tax purposes. 

Under the Internal Revenue Code, 26 U.S.C.A. § 


811, and similar statutes, real estate owned by de¬ 
cedent is included in his gross estate for estate tax 
purposes.^® Where decedent has only a life inter¬ 
est in the realty, the value of the property is not in¬ 
cluded in his gross estate.^l 

Under the provisions of the Revenue Act of 
1924 and earlier acts, it was held, as stated su¬ 
pra § 482, that property owned by decedent was 
not to be included in his gross estate for estate tax 
purposes unless the property was subject to charg¬ 
es against the estate and administration expenses, 
and was subject to distribution as part of the es¬ 
tate. Under those Revenue Acts, real estate owned 
by decedent was not included in decedent’s gross 
estate unless it met all of the conditions prescrib- 
ed.^2 The law of the state where the realty was 
located was looked to;^® and if, under such law, 
the land was not subject both to charges against the 
estate and administration expenses, it was not in¬ 
cluded in decedent’s gross estate for estate tax 


F.Supp 731—Hamlin v. U. S., 6-6 
OtCl. 601. 

Decedent's interest at time of deatli 
in general see supra § 482. 

Under Revetiiie Act 1916, § “202 
cl “a”, 39 U.S.St at U p 777, provid¬ 
ing, relative to the estate tax that 
the value of property shall he in¬ 
cluded to the extent of the interest 
therein of decedent, which, after his 
death, is subject to the payment of 
charges against his estate and the 
expenses of administration and is 
subject to distribution as part of his 
estate, as the conditions are ex¬ 
pressed conjunctively, and not dis¬ 
junctively, the exercise of a power 
of appointment is not taxable unless 
it fulfills all three of the statutory 
conditions.—U. S, v. Bheld, Ct Cl., 41 
S.Ct. 256, 255 U.S. 267, *65 L.Ed! 617, 
18 A.L.R. 1461. 

33 .C.J. p '314 note 96. 

7. U.S.— U. S. V. Eield, supra. 
Transfers in contemplation of, or 

intended to take effect at, death 
see infra § 490. 

Statute as declaratory of existing 
law 

The insertion in Act Feb. 24, 1919, 
40 U.S. St. at L. p 1057, of the pro¬ 
vision not contained in Revenue Act 
Sept. 8, 1916, 39 U.S. St. at L. p 756, 
specifically imposing a tax on prop¬ 
erty passing under a general power 
of appointment exercised by dece¬ 
dent, indicates that congress at least 
was doubtful whether the previous 
act included, property passing by ap¬ 
pointment.—U. S. V. Field, supra. 

8. U.S.—Old Colony Trust Co. of 
Boston V. C. I. R., C.C,A., 73 F.2d 
970. 

9. VM* — Uelrerlng v. Safe Deposit 


& Trust Co. of Baltimore, 62 S.Ct. 
925, 316 U.S. ‘56, 86 L.Ed. 1266, 139 
A.D.R. 1513. 

Betsrmination of share of property 
covered by oompronaise 
How much, if any, of share of 
trust property going to decedent's 
brother and sisters under compro¬ 
mise agreement confirmed by state 
courts should be imputed for estate 
tax purposes to their claim based on 
decedent's attempted exercise of tes¬ 
tamentary power of appointment and 
how much to their alternative claim 
to take in default of appointment 
under terms of trusts was a matter 
for the board of tax appeals to de¬ 
termine.—Helvering v. Safe Deposit 
& Trust Co. of Baltimore, supra. 

10. U.S.—C. I. R. V. Kelly's Estate, 
C.C.A., 84 F 2d 958, certiorari de¬ 
nied Helvering v. Kelly, 57 S.Ct. 
230, 299 U.S. 603, iSl L.Ed. 446. 

Exception of foreign realty see in¬ 
fra § 491. 

11. U.S.—Norris v. Goodcell, D.C. 
CaL, 17 F.2d I’Sl. 

12. U.S.—Crooks v. Harrelson, Mo., 
'51 S.Ct. 49, 282 U.S. 5»5, 75 L.Ed. 
156—Continental Illinois Bank & 
Trust Co. V. U. S., C.C.A.I11., '65 P. 
■2d 506, certiorari denied '54 S.Ct. 
77, 290 U.S. -663, 7l8 L.Ed. S7-B, 
Northern Trust Co. v. U. S., 54 S. 
Ct, 78, 290 U.S. 663, 78 L.Ed. 573, 
and Dean v. U. 'S., 54 S.Ct 78, 290 

U. S. 663, ‘78 L,Bd. ‘674—In re Mar¬ 
ble's Estate, C.C.A., 64 F.2d 745. 

13. U.S.—Crooks v. Harrelson, Mo., 
51 S.Ct. 49, 282 U.S. 55, 76 L.Ed. 
156—Tait V. Dante, C.C.A.Md., 78 
P.2d 303, certiorari denied Dante 

V. Tait, 56 S.Ct. 134, 296 U.S. 614, 
80 L.Ed. 436—Gottlieb v. White, C. 
C.A.Mas'S., '69 F.2d 792, certiorari 
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denied 54 S.Ct. 867, 292 U.S. 667, 
78 L.Ed. 1505—In re Marble's Es¬ 
tate, C.C.A, 64 P2d 74‘5—First 
Trust Co. of Omaha v. Allen, C.C. 
A.Neb., 60 P.2d 813, certiorari de¬ 
nied Doolittle V. A'llen, 53 S.Ct. 
'315, *387 U.S. 671, 77 L.Ed. 578. 
Realty included 

(1) Illinois.—Continental Illinois 
Bank & Trust Co. v. U. S., C.C.A.I1L, 
65 F.2d 506, certiorari denied 54 S. 
Ct 77, 290 U.S. 663, 78 L.Ed. 573. 

(2) Iowa.—First Trust Co. of 
Omaha v. Allen, D.C.Neb., 51 P.2d 
1069, affirmed, C.G.A., 60 F.2d 812, 
certiorari denied Doolittle v. Allen, 
53 S.Ct 315, 287 U.S. 671, 77 L.Ed. 
575. 

(3) Nebraska.—First Trust Co. of 
Omaha v. Allen, supra. 

Bealty not included 

(1) Florida.—Helburn v. Ballard, 
aC.A.Ky., 85 P.2d 613—Henderson v. 
U. S., CtCl., as F.Supp. 404. 

(2) Kentucky.—Helburn v. Bal¬ 
lard, supra. 

(3) Maryland.—Safe Deposit & 
Trust Co. of Baltimore v. Tait, D.C. 
Md., i54 F.2d 3S'7—Safe Deposit & 
Trust Co. of Baltimore v. Tail, D.C. 
Md., 8 F.Supp. -634, affirmed, C.C.A., 
Tait v. Safe Deposit & Trust Co. 
of Baltimore, 78 F.2d 534. 

(•4) Missouri. 

U.S.—^First Trust Co. of Omaha v. 
Allen, D.C.Neb., 51 P 2d 1069, af¬ 
firmed, C.C.A., 60 F.2a 812, certio¬ 
rari denied Doolittle v. Allen, 6'3 
S.Ct 315, 387 U.S. '671, 77 L.Ed. 
'678. 

Mo.—Bryant v. Green, 44 S.W.‘3d 7, 
32'8 Mo. 1226. 

(5) West Virginia.—-McFaddin v. 
U. S., CtCL, 13 F.Supp. 766. 
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purposes.^^ The fact that under the local law, the 
personalty had to be exhausted before the realty 
could be subjected to such charges and expenses 
was not sufficient to exclude the realty from dece¬ 
dent's gross estate.^5 For such purpose, it was im¬ 
material whether it 'would be necessary to resort to 
the realty to pay the charges and expenses.^S 

g 4 g 9 , - Revocable Transfers 

a. In general 

b. Relinquishment of power 

a. In G-eneral 

The gross estate of the decedent Includes any interest 
of which the decedent has at any time made a transfer, 


except in case of a bona fide safe, where the enjoyment 
thereof was subject at the date of his death to any 
change through the exercise of a power by the de¬ 
cedent alone or in conjunction with any other person to 
alter, amend, revoke, or terminate the transfer- 

Under the Internal Revenue Code, 26 U.S.C.A. 
§811 (d), and similar statutes, the gross estate of 
decedent includes any interest of which decedent 
has at any time made a transfer, except in case of 
a bona fide sale, where the enjoyment thereof was 
subject at the date of his death to any change 
through the exercise of a power by decedent alone 
or by decedent in conjunction with any other per¬ 
son to alter, amend, revoke, or terminate the trans- 
fer,^'^ and this statute is not limited by that clause 
of the Internal Revenue Code, 26 U.S.C.A. § 811 


14. U.S.~U. tS. V. Willcox, C.O.A. 

Va., 73 F.2d 781—Tait v. Safe De- 
3 posit & Trust Co. of Baltimore, C. 
C.A.Md., 70 F.2d 79—Safe Deposit 
& Trust Co. of Baltimore v. Tait, 
DC.Md, 54 F.2d 387—Crooks v. 
Harrelson, C.C.A.Mo., 36 F.2d 416, 
affirmed 51 S.Ct. 49, 282 U.S. 55, 
7*5 LEd. 15 6—Steedman v. U. S., 
Ct.Cl., 35 F Supp. 533—Henderson 
V. U. S., Ct.Cl., 18 FSupp. 404— 
McFaddm v, U. S., Ct.CL, 10 F. 
Supp 286. 

Contra Steedman v. U. 'S., 63 Ct.Cl. 
226, certiorari denied 48 S.Ct. 20, 
275 U.S. 528, '7'2 L.Ed. 408. 
“Administration expenses” is not 
included 'W’itliin “cliargres against es¬ 
tate.’^—Crooks V. Harrelson, C.C.A 
Mo, 35 F.2d 416, affirmed 61 S.Ct. 49, 
282 US. 55, 75 L.Ed. 1’56. 

Equitable conversion 
U.S.—Tait V. Dante, C C.A.Md., 7i8 F. 
2d 303, certi«>rari denied Dante v. 
Tan, 56 S.Ct. 134, 296 U.S. 614, SO 
L.Ed. 436. 

Executor’s power to sell realty 

Executor’s limited testamentary 
power to sell realty for reinvest¬ 
ment, etc., did not make realty sub¬ 
ject to administration expenses as 
required by state tax statute.—Safe 
Deposit & Trust Co. of Baltimore v. 
Tait, D.C.Md., 3 F.Supp. 53, affirmed, 
C.'C.A., Tait V. Safe Deposit <& Trust 
Co. of Baltimore, 70 F.2d 79. 

Commission on sale of realty 

Commission of executor or admin¬ 
istrator on sale of real estate to pay 
debts and legacies was not "expense 
of administration” warranting* in¬ 
clusion of real estate in determining 
federal- estate tax.—Crooks v. Har¬ 
relson, Mo., 61 S.Ct. 49, 282 U.S. 65, 
75 L.Ed. '3 56. 

wm charging* realty with adminis¬ 
tration expenses 

Under estate tax statute, realty 
must be subject to administration 
expenses by slate law, not decedent's 
will.—Safe Deposit & Trust Co. of 
Baltimore v. Tait, D.C.Md., 3 F.Supp. 
51, affirmed, C.C.A., Tait v. Safe De¬ 


posit & Trust Co. of Baltimore, 70 
F.2d 79. 

15. U.S.—Bretzfelder v. C I. R., C. 
C.A., ,86 F.2d 713—In re Marble’s 
Estate, C.O.A., 64 F.2d 745. 

la U.S.—Bretzfelder v. C. I. R., C. 
C.A, 86 F.2d 713—In re Marble’s 
Estate, C.C.A., 64 F.2d 745—First 
Trust Co. of Omaha v. Allen, C C. 
A.Neb., 60 P.'2d 812, certiorari de¬ 
nied Doolittle V. Allen, 53 S.Ct. 
315, 287 U.S. 671, 77 L.Ed. i67S. 

17. U.S.—Sanford’s Estate v. C. 1. 

R. , 60 S.Ct. 51, -308 U.S. 39, 84 L. 
Ed. 20, rehearing denied 60 S.Ct. 
258, 308 U.S. 637, 84 LEd. 529— 
Porter v. C. I. R, 53 S.Ct 451, 288 
U.S. 436, 77 LEd. 880—Allen v. 
Trust Co. of Georgia, C.C.A.Ga., 
149 F.2d 120, affirmed 66 S.Ct 389 
—Chickering v. C. I. R., C.C.A., 
118 F.2d 254, 139 A.L.R. 508, cer¬ 
tiorari denied 62 S Ct 70, 314 U. 

S. 636, 86 L.Ed. 511—Mellon v. 
Driscoll, C.C.A.Pa., 117 P.2d 477, 
certiorari denied 61 S.Ct. 1100, 313 
U.S. 579, 85 L.Ed. 1586—Guggen¬ 
heim V. Helvering, C.C.A., 117 P.2d 
469, certiorari denied Guggen¬ 
heim’s Estate V. C. I. R., 62 S Ct 
66, 314 U.S, 621, 86 L.Ed. 499— 
Colonial Trust Co. v. C. 1. R., C.C. 
A., Ill P.2d 740—Lit V. C. I. R., C. 

C. A., 72 F.2d .551—Witherbee v. C. 
I. R., C.C.A., 70 P.2d 69-6, certiorari 
denied 55 S.Ct 96, 293 U.S. 582, 79 
L.Ed. 678, rehearing denied 55 S. 
Ct 138, 298 U.S. 63-1, 79 L.Ed. 716 
—White V. Erskine, C.C.A.Mass., 
47 P.2d 1014—Millard v. Maloney, 

D. C.N.J., 36 F.Supp. 41, affirmed, C. 
C.A., 121 P.2d '2*57, certiorari de¬ 
nied 62 S.Ct 100, 314 U.S. 636, 86 
L.Ed. 511—KTicholson v. U. S., D. 
C.Cal., 25 F.Supp. 424—McFadden 
v. U. S., D.C.Pa., 20 F.Supp. 626— 
Cross V. Nee, D.C.Mo., 18 F.Supp. 
689—Mead v. Welch, D.C.Cal., 13 
F.Supp. 981. 

Conn.—Ericson v. Childs, 198 A. 176, 
124 Conn. 6-6, 115 A.L.R. 907. 
Power as value in property 

(1) Retention of control until 
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death of settlor of trust over future 
enjoyment of the beneficial interest 
in property conveyed is a value in 
the property which forms basis for 
inclusion of such transfer in dece¬ 
dent’s ©state for purpose of succes¬ 
sion tax.—Cross v. Nee, D.C.Mo., IS 
F.Supp. 589. 

(2) The inclusion in decedent’s 
gross estate of property subject to 
exercise of power by decedent is on 
the theory that decedent’s death 
ends his power and so passes a val¬ 
uable assurance of title.—Mellon v. 
Driscoll, C.C.A.Pa., 117 F.'2d 477, cer¬ 
tiorari denied 61 S.Ct. 1100, 31-3 U.S. 
579, 85 L.Ed. 1536. 

Nature of iustmmeut reserving pow¬ 
er 

There is no difference in the appli¬ 
cation of the statute whether the 
trust deed reserves a power to 
amend the trust by an inter vivos in¬ 
strument, or by a will, or by both.— 
Adriance v. Higgins, O.C.A.N.Y., 113 
F.2d 1013. 

Interpretation of trust instrument 

(1) Where it was contended that 
value of trust property should be 
included in gross estate of grantor 
for estate tax purposes on the 
ground that grantor had created a 
trust, the enjoyment of which was 
at his death subject to change 
through exercise of a power to al¬ 
ter, amend, or revoke, the court's 
problem was to appraise trust in¬ 
strument against background of 
realities, adjudge the grantor’s prop¬ 
erty rights, and to determine wheth¬ 
er grantor had retained controlling 
hand over something he had. seemed 
to give away.—C. I. R. v. Dravo, Q. 
C.A., 119 F.2d 97—Blackman v. U. 
S., 48 F.Supp. 862, 98 Ct.Cl. 413. 

(2) Where directions in trust In¬ 
struments for setting apart and pay¬ 
ment were given in considerable de¬ 
tail, and instruments were drawn 
with some care, the court, in deter¬ 
mining estate lax llahility, was not 
at liberty to slur over distinction 
made by the trust instruments in 
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(a), and similar statutes, which provides that the 
gross estate includes property to the extent of the 
decedent’s interest therein at the time of his 
deaths^ A trust is subject to the tax under this 
statute if the settlor retains the power to change 
beneficiaries or alter disposition of the property, 
even though he is without power to revoke the 
transfer or to alter or modify the trusts in favor of 
himself or his estate,or even though he cannot 
select new beneficiaries and is therefore limited to 
changing enjoyment among the group selected.^O 


use of terms.—C. I. R. v. Dravo, su¬ 
pra. 

(3) "Wliere estate tax liability 
lilnged on meaning- of the term “ad¬ 
vances'* within trust instrument 
providing for payment of income to 
espouse for life and of “advances" 
from principal as the trustees 
deemed advisable, the meaning of 
the term would be determined by ex¬ 
amination of the whole of the trust 
instrument—^C. I. R. v. Dravo, su¬ 
pra. 

yailnre to exercise power 

That alleged power of settlor to 
amend provisions of trust to revest 
corpus in himself was not resort¬ 
ed to in years during which settlor 
lived was immaterial in determin¬ 
ing whether trust was subject to 
estate tax, since existence of the 
power alone must be appraised in 
determining whether trust was sub¬ 
ject to the tax.—Fifth Ave. Bank of 
INT Y. V. lYunan, D.C.N.Y., 59 F.Supp. 
753. 

18. IT.S.—^Porter v. C. I. R, 53 S.Ct. 
451, 2SS U.S. 436, 77 L.Ed, 880. 

Dscedent’s interest at time of death 
in general see supra § 4:82. 

Before rule was established, by 
the supreme court, some cases held 
otherwise.—^White v. Erskine, C.C.A. 
Mass., 47 F.2d 1014. 

19. U.S.—C. I. R. V. Holmes’ Es¬ 
tate, Tex., 66 S Ct. 257, rehearing 
denied 66 S.Ct. 519-—Porter v. C. I. 

R, 5-3 S.Ct. 4.51, 2S8 U.S. 436, 77 
L.Ed. 880—C. L R. v. Hofheimer's 
Estate, C.C.A., 149 P.2d 733—Union 
Trust Co. of Pittsburgh v. Dris¬ 
coll, C.C.A.Fa., 138 F.2d 152, cer¬ 
tiorari denied 64 S.Ct. 521, 321 U. 

S. 764, 88 L.Ed. 1061—Higgins v. 
C. I. R., C.C.A., 129 F.‘2d 237, cer¬ 
tiorari denied -63 S.Ct. 57, 317 U.S, 
658, 87 L.Ed. 529—Millard v. Ma¬ 
loney, C.C.A.K.J., 121 P.2d 257, cer¬ 
tiorari denied 62 S.Ct. 100, 314 U. 
S. 636, 86 L.Ed. 511—C. I. R. v. 
First Trust & Deposit Co., C.C.A., 
118 P.2d 449—Chickering v. C. I. 
R., C.C.A., 118 F.2d 254, 139 A.L.R. 
‘508, certiorari denied 62 iS.Ct. 70, 
<314 U.S. 636, 86 L.Ed. 511—Mellon 
V. Driscoll, C.C.A.Pa., 117 F.2d 47’7, 
certiorari denied 61 S.Ct. 1100, 313 
U.S. 679, 85 L.Ed. 1536—Guggen¬ 
heim V. Helvering, C.C.A., II 7 F.,2d 


•469, certiorari 
heim’s Estate v. C. I. R., 62 S.Ct. 
• 66 , 314 U.S. 621, 86 L.Ed. 499— 
Colonial Trust Co. v. C. I. R., C.C. 
A., I'll F.2d 740—^Hesslein v. Hoey, 

C. C.A.lSr.Y., 91 F.‘2d 954, certiorari 
denied Hoey v. Hesslein, 58 S.Ct. 
284, 302 U.S. 756, 82 L.Ed. >585— 
Holderness v. C. I. R., C.C.A., 86 
F,2d 137—C. I. R. V. Chase Nat. 
Bank of New York, C.C.A., 82 F. 
2d 1'57, certiorari denied Chase 
Nat. Bank of New York v. C. I. 
R., 57 S.Ct. 15, 299 U.S. 552, 81 L. 
Ed. 407—Tait v. Safe Deposit & 
Trust Co. of Baltimore, C.C.A.Md., 
74 F. 2 d ‘851-Cook v. C. I. R., C.C. 
A., 66 P.2d 995, certiorari denied 
54 S.Ct 377. 291 U.S. 660, ‘78 L.Ed. 
10-52—Reticker v. U. iS., CtCl., 38 
F.Supp. 591—Adriance v. Higgins, 

D. C.N.Y., 30 F.Supp. 70, affirmed, 
C.C.A., 113 P.2d 1013—Cross v. 
Nee, D.C.Mo., 18 F.Supp. 889—Hob- 
litzelle V. U. S., Ct.Cl., 3 F.Supp. 
331. 

Partial release of power 

< 1 ) "Where settlor created trust in 
personalty for benefit of named ben¬ 
eficiaries reserving power to “alter 
or absolutely revoke and annul" all 
or any of uses, and in subsequent 
indenture after verbatim recital of 
clause containing quoted words, set¬ 
tlor “releases and annuls the right 
of revocation" in prior indenture, 
settlor retained right to alter or re¬ 
apportion res'pective shares of prin¬ 
cipal and income among beneficia¬ 
ries, and hence corpus of settlor's 
trust was required to be included as 
part of his gross estate for estate 
tax purposes.—In re Tyler’s Estate, 
C.C.A., 109 F.2d 421. 

C 2 ) In determining whether set¬ 
tlor after releasing right of revoca¬ 
tion of trust provisions retained 
power to reapportion shares of prin¬ 
cipal or income among beneficiaries 
so as to render corpus of his estate 
subject to estate tax, the question 
must be resolved by finding inten¬ 
tion of settlor as expressed in the 
two indentures.—^In re Tyler’s Es¬ 
tate, supra. 

(‘3) Where settlor amended trust 
so as to abandon right to revoke, but 
retained power to “alter, define, and 
prescribe" the relative interests of 
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“beneficiaries" and to cause final dis¬ 
tribution among “beneficiaries" at 
any time, thus terminating the trust, 
settlor's son, who under amended 
trust agreement was entitled to in¬ 
come for life, subject to modification 
by increasing the payments to him, 
or decreasing them to no payment 
at all, was a “beneficiary,'* and any 
change in the limitations would de¬ 
fine and prescribe son’s income, with 
respect to the construction of the 
trust agreement as giving settlor 
power to distribute principal and in¬ 
terest between son and other bene¬ 
ficiaries, so as to require inclusion 
of trust fund in settlor’s gross es¬ 
tate for estate tax purposes.—Gug¬ 
genheim V. Helvering, C.'C.A., 117 F. 
2d 469, certiorari denied Guggen¬ 
heim's Estate V. C. I. R, 62 S.Ct. 66, 
314 US. 621, 86 L Ed. 499. 

Before mle was settled by the su¬ 
preme court, some cases held other¬ 
wise. 

U.S.—Brady v. Ham, C.C.A.Me., 45 
F.2d 454. 

D.C.—Cover v. Burnet, 53 P.2d 915, 
60 App.D.C. 303. 

20. U.S.—C. I. R. V. Holmes’ Estate, 
Tex., 66 S.Ct. 257, rehearing denied 
86 S.Ct. >519—Union Trust Co. of 
Pittsburgh v. Driscoll, C.C.A.Pa., 
138 F.2d 152, certiorari denied 64 
S.Ct. ‘521, >321 U.S. 764, 88 L.Ed 
1061— 'C. I. R. V. Bridgeport City 
Trust Co., C.C.A., 124 P.2d 48, cer¬ 
tiorari denied Bridgeport City 
Trust Co. V. C. I. R, 62 S Ct. 1012, 
316 U.S. 672, 86 L.Ed. 1747—Gug¬ 
genheim V. Helvermg, C.C.A., 117 
F.2d 4 69, certiorari denied Gug¬ 
genheim's Estate V. C. I. R., 62 S. 
Ct. 66, 314 U.S. 621, '86 L.Ed. 499. 

21. U.S.—Fifth Ave. Bank of N. T. 
V. Nunan, D.C.N.Y., 59 F.Supp. 753. 

22. U.S.—Commonwealth Trust Ca 
of Pittsburgh V. Driscoll, D.C.Pa., 
60 F.Supp. 949, affirmed, C.C.A., 137 
F.2d 653, certiorari denied 64 S.Ct. 
821, 321 U.S. 764, 88 L.Ed. 1061. 

23. U.S.—Witherbee v. C. I. R-, C. 
C.A., 70 F.2d 696, certiorari denied 
55 S.Ct. 96, 293 U.S. ‘6'82, 79 L.Ed. 
678, rehearing denied 55 S.Ct, 138, 
293 U.S. 6*31, 79 L.Ed. '716. 

2‘4. U.S.—C. I. R. V. Hofheimer's 
Estate, C.C.A., 149 F.’2d 73.3, 


The mere reservation of a power to amend the trust 
provisions in order to permit the trustee to change 
investments for the benefit of the beneficiaries does 
not subject the trust to taxabflity under the stat¬ 
ute ,21 but if the settlor reserv^es the right to sub¬ 
stitute any securities without a requirement that the 
substitute securities be equivalent to those with¬ 
drawn, the corpus of the trust is includable in the 
settlor’s gross estate.^^ The decisive factor is the 
settlor’s right to change economic benefits^S which 
are comparatively substantial.^^ 

denied Guggen- 
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The corpus of a trust is includable within the set¬ 
tlor’s gross estate, although the settlor’s power to 
revoke or modify must be exercised with the con¬ 
sent of the beneficiary^^ or the trustee,26 or with 
the consent of a cosettlor,27 or although the settlor 
can exercise the reserved power only in his capac¬ 
ity as trustee26 and when acting in conjunction 
with other tmstees or the beneficiaries.29 Before 
amendment of the statute in 1936, it was held that, 
where the trustees have power to terminate the trust 
at any time, the fact that the settlor is one of the 
trustees does not place the trust within the terms 
of the statute if his appointment as trustee comes 
not from himself but by nomination of the other 
trustees with the approval of the beneficiaries,26 
but under the amendment property transferred in 
trust is taxable if the transfer at the date of his 
death had the power to alter, amend, revoke, or 
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terminate without regard to when or from what 
source the transferor acquired such power.21 

Generally stated, the statute applies only to the 
property which is transferred by decedent,^^ but 
the person who furnishes the consideration for the 
creation of a trust is the settlor within the appli¬ 
cation of the statute, even though in form the trust 
is created by another.23 Thus where decedent and 
another have executed reciprocal trusts under a 
quid pro quo arrangement by which each is a ben¬ 
eficiary in the trust created by the other with the 
power to alter, modify, or terminate the trust, the 
value of the trust in which decedent is the benefici¬ 
ary is properly included in decedent’s gross estate^^ 
to the extent that it is subject to the right to alter, 
modify, or terminate.25 Where no power to alter, 
amend, or revoke exists in the settlor at the time of 
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25. U.S.—Helvering: v. Stevens, 56 
S.Ct. 443, 297 U.S. *693, 80 U.Ed. 
985—Helvering v. City Bank 
Farmers Trust Co., 56 S.Ct. 70, 296 
U.S. 85, SO L.Ed. 62, rehearing de¬ 
nied 56 S.Ct. ‘303, 296 U.S. 664, 80 
L.Ed. 473~Mellon v. Driscoll, C.C. 
A.Pa., 117 P.2d 477, certiorari de¬ 
nied 61 S.Ct. 1100, 313 U.S. 579, S‘5 
L.Ed. 15-36—Blackman v. U. S., 48 
PSupp. 362, 98 CtCl. 413—First 
Nat. Bank v. U. S., D.C.Ala., 25 F. 
Supp. 816. 

Before role was settled, some cas¬ 
es held otherwise.—Lit v. C. I. R., C. 
C.A., 72 P.2d 551—^White v. Erskine, 

C. C.A.Mass., 47 P.2d 1014. 

26. U.S.—Helvering v. City Bank 
Farmers Trust Co., 56 S.Ct. 70, 296 
U.S. 85, 80 L.Ed. 62, rehearing de¬ 
nied 56 S.Ct. 303, 296 U.S. 664, 80 
L.Ed. 473. 

D. C.—Dort V. Helvering, 69 F.2d 836, 
63 App.D.C. 98, certiorari denied 55 
S.Ct. 80, two cases, 293 U.S. 569, 
79 L.Ed. 668, rehearing denied 65 
S.Ct. 137, two cases, 293 U.S. 630, 
79 L.Ed. 716. 

Before rule was settled, some cas¬ 
hes held otherwise.—White v. Erskine, 
C.C.A.Mass„ 47 1^.2d 1014. 

27. U.S.—C. I. R. V. Hofheimcr’s Es¬ 
tate, C.C.A., 149 P.2d 733. 

28. U.S.—Union Trust Co. of Pitts¬ 
burgh V. Driscoll, C.C.A.I^a., 138 F. 
2d 152, certiorari denied 64 S.Ct. 
521, 321 U.S. 764, 88 L.Ed. 1061— 
Welch V. Terhune, C.C.A.Mass,, 126 
P.2d 695, certiorari denied 63 S. 
Ct. 37, 317 U.S. 644, 87 L.Ed. 519. 

29. U.S.—^Welch V. Terhune, supra. 
Bight to distribute principal for sup¬ 
port 

(1) However, it has been held that 
where property was transferred by 
,'husband and wife to themselves and 
.bank as trustees In trust for pay- 
.*ment of net income to wife during 


her lifetime, then to husband for 
life, and on death of husband and 
wife, to their children until termina¬ 
tion of trust, a provision that the 
principal should be distributed to the 
wife in discretion of the trustees in 
such amounts and at such times as 
the wife’s comfort, support, and hap¬ 
piness might require did not give the 
wife “power” to alter, amend, or re¬ 
voke the trust, within the statute.— 
First Nat. Bank v. Welch, D.C.Mass., 
24 P.Supp. 695. 

(2) It has also been held that 
property conveyed by husband and 
wife through declaration of trust to 
themselves and one son as trustees 
for benefit of husband and wife and 
their children could not be included 
in gross estate of husband for tax 
purposes on ground that husband re¬ 
tained such control as to render 
trust ineffective where power to re¬ 
voke trust was given only to the 
trustees and where deeds were prop¬ 
erly executed and delivered to agent 
for trust which was sufficient under 
state law as constructive delivery, 
notwithstanding that husband did 
not give strict accounting for 
amounts he withdrew.—^Nicholson v. 
U. S., D.C.Cal., 25 ’P.Supp. 424. 

30. U.S.—^White v. Poor, Mass., 56 
S.Ct '66, 296 U.S. 98, SO L.Ed. 80. 

31. U.S.—Union Trust Co. of Pitts¬ 
burgh V. Driscoll, C.C.A.Pa., 138 F. 
2d 152, certiorari denied 64 S.Ct. 
521, 321 U.S. 764, 88 L.Ed. 1061. 

32. U.S.—Brown v. C. I. R., C.C.A., 
119 F.2d 983. 

Transfer of inherited property 

Where testator’s mother died in¬ 
testate, leaving surviving, as her 
sole statutory distributees, her hus¬ 
band and three children, including 
testator, and two months thereafter 
husband and children conveyed their 
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interest in mother’s property to 
trustees, under state law one third 
of mother’s personalty passed to 
husband and the children each re¬ 
ceived two ninths of remainder and 
hence not more than two ninths of 
mother’s personalty could be includ¬ 
ed in computing value of testator’s 
gross estate for purposes of estate 
taxes.—Brown v. C. I, R., supra 

33. U.S.—Lehman v. C. I. R., C.C. 
A., 109 P.2d 99, certiorari denied 60 
S.Ct. 1080, 310 U.S. 637, 84 L.Ed. 
1406—Blackman v. U. S., 48 P. 
Supp. 362. 98 CtCl. 413. 

34. U.S —Hanauer’s Estate v. C. I. 
R., C.C.A., 149 F.2d 857, certiorari 
denied 66 S.Ct. 175—Lehman v. C 
1. R., C.C.A., 109 P.2d 99, certiorari 
denied 60 S.Ct. 1080, 310 U.S. 637, 
84 L.Ed. 1406. 

35. U.S.—Lehman v. C. I. R., supra. 
Bight to withdraw funds 

U.S.—Lehman v. C. I. R., supra 
Absence of right to receive distribu¬ 
tion from corpus 

Where spouses created reciprocal 
trusts each of which provided for 
payment of income to other for life 
and of “advances” from principal as 
the trustees deemed advisable, the 
term “advances” would be construed 
as being limited to the primary 
meaning of a payment before it is 
due, and in computing estate tax, 
the trust corpus of trust created by 
husband could not be properly in¬ 
cluded in his gross estate on the 
theory that right to receive distribu¬ 
tion from corpus of estate created 
by wife was not materially different 
from a right to “revoke” a transfer 
within revenue act provision requir¬ 
ing such inclusion if enjoyment of 
trust at settlor’s death is subject to 
change through exercise of a power 
I to alter, amend or revoke.—C, I. R. 

I V. Dravo, aC.A., 119 F.2d 97. 
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Ills death, the trust is not within the statute.^^ 
The statute applies irrespective of the fact that the 
donor has done all in his power to make the gift 
irrevocable if the gift by operation of law remains 

revocable.57 

The retroactive operation of estate tax statutes 
is considered supra § 60. 

Construction of statute generally. The statute 
should be so construed as to uphold its validity,^^ 
and, in accordance with general rules, as considered 
supra § 53, any doubts thereunder should be resolv¬ 
ed in favor of the taxpayer.29 

"Terminate ” The reservation by the grantor of 
power to terminate the trust renders the trust tax¬ 
able as within the statute including in decedent^s 
gross estate property subject to the power to alter, 
amend, or revoke,^® and the addition of the word 
“terminate’* to the statute in 1936 was not intended 
as an amendment but rather to make the statute de¬ 
claratory of the existing law.^^ 

Donations between married persons. Under a 
state statute which provides that all donations made 
between married persons during marriage shall al¬ 
ways be revocable by the donor, a gift inter vivos 
by one spouse to another is properly included in 
the donor’s estate,although the property donated 
has been changed in form for a long period of time 
before the donor’s death.^^ 

Community property. The nature of a wife’s es¬ 


tate in community property is not a revocable trans¬ 
fer taxable under the statute.*^^ 

Community property as subject to estate taxes 
generally is considered supra § 485 b. 

Termination of trust by beneficiaries. In a ju¬ 
risdiction in which all the beneficiaries may termi¬ 
nate a trust, the fact that the trust agreement so 
provides does not subject the trust to the statute,^5 
even though the settlor has retained a life interest 
in the trust and is therefore a cobeneficiary.'^® 

b. Eeiinauislnneiit of Power 

The gross estate of the decedent includes property or 
which the decedent has at any time made a transfer, 
subject to a retained power to alter or amend the trans¬ 
fer, which power he has subsequently relinquished, with¬ 
out an adequate consideration in money or money^s 
worth, in contemplation of his death. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 811 (d), and similar statutes, the gross estate of 
decedent includes property of which decedent has 
at any time made a transfer, by trust or otherwise, 
subject to a retained power to alter or amend the 
transfer or trust, which power he has subsequently 
relinquished, without an adequate consideration in 
money or money’s worth, in contemplation of his 
death.^*^ The usual rules as to what constitutes 
contemplation of death, under the Internal Revenue 
Code, 26 U.S.C.A. § 811 (c), and similar statutes, 
pertaining to transfers in contemplation of death, 
as considered infra § 490 b, are applied to the term 
as used in this statute.^ ^ Thus, for the property 


36. U.S—Brown v. Deputy. D.a 

Del., 30 F.Supp. 860—McFadden v. 

U. S., D.C.Pa., 20 F.Supp. 625. 
Deatli prior to ripening* of power 

(1) Where trust deed in favor of 
creator’s minor daughter reserving 
power of alteration by him is con¬ 
strued by court as available only 
after minor daughter reached her 
majority, creator had no present 
power under state law, up to time of 
his death, which occurred during his 
daughter’s minority, to alter, amend, 
or revoke; and hence value of trust 
property vf^as not required to be in¬ 
cluded in his gross estate for taxa¬ 
tion purposes.—Day v. C. I. R., C.C. 
A., 92 F.2d 179. 

(2) A provision of trust agreement 
for benefit of donor’s wife and chil¬ 
dren, giving donor the right, after 
wife's death, to alter or amend the 
trust, did not make trust property 
taxable as part of donor’s estate, 
where wife was living at donor's 
death —^Helvering v. Tetzlaff, C.C.A., 
141 F.2d 8—Tait v. Safe Deposit & 
Trust Co. of Baltimore, C.C.A-Md., 
74 F.2d 851. 

Exhaustion of power before death 
The power of the creator of trust, 


deeds to alter, amend, or revoke 
trusts thereunder was completely 
exhausted under state law by sup¬ 
plemental trust deeds revoking in¬ 
terest therein of creator, so that 
power to alter, amend, or revoke did 
not exist at time of creator's death; 
and hence value of trust property 
was not required to be included in 
his gross estate, for purposes of tax¬ 
ation.—^Day V. C. I. R,, C.C.A., 92 F. 
2d 179. 

37. U.S.—Howard v. U. S., C.C. A. 
La., 125 F.2d 986. 

38. U.S.—Poor V White, D.C.Mass.. 
8 PSupp. 995, affirmed, C.C.A., 
White V. Poor, 75 F.2d 35, affirmed 
56 S.Ct. 66, 296 U.S. 98, '80 L.Ed. 
80. 

38. U.S.—Poor V. White, supra. 

40. U.S.—C. I. R. V. Holmes' Estate, 
Tex., 66 S.Ct. 257, rehearing denied 
66 S.Ct- 519-—C. I. R. V. Hofheimer’s 
Estate, C.C.A., 149 P.2d 733. 

41- U.S.—C. I. R. V. Holmes' Estate, 
Tex,, 66 S.Ct. 257, rehearing denied 
66 S.Ct. 519—C. I. R. V. Hofheim- 
er's Estate, C.C.A., 149 P.2d 733— 
Mellon V. Driscoll, C.C.A.Pa., 117 
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P.2d 477, certiorari denied 61 S.Ct 
1100, 313 U.S. 579, 85 L.Ed. 1536. 

42. U.S.—Vaccaro v. U. S., C.C.A. 
La., 149 P.2d 1014—Ploward v. U 
S, C.C.A.La., 125 F.2d 986. 

43. U.S.—Vaccaro v. U. S., C.C A. 
La., 149 F 2d 1014—Ploward v. U. 
S., ac.A.La., 125 F.2d 986. 

44. U.S.—Bank of America Nat. 
Trust & Savings Ass’n v. Rogaii, 
D.aCal., 33 F.Supp. 183. 

45. U.S.—Helvering v. Helmholz, 
App.D.C., 56 S.Ct. 68, 296 U.S. 93, 
SO L.Ed, 76. 

4s. U.S.—Helvering v. Helmholz, 
supra. 

Retention of life interest as subject¬ 
ing property to tax generally see 
infra § 490 c (2). 

47. U.S.—Allen v. Trust Co. of 
Georgia, Ga., 66 S.Ct 389—San¬ 
ford’s Estate V. C. I. R., 60 S.Ct. 
51, 308 U.S. 89, 84 L.Ed. 20, re¬ 
hearing denied 60 S.Ct. 258, 308 U. 
S. 637, 84 L.Ed. 629. 

48. U.S.—Allen v. Trust Co. of Geor¬ 
gia, Ga., 66 S.Ct 389. 
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to be within the statute, the thought of death must 
be the impelling cause for the relinquishment of the 
power.'^^ The general apprehension of death which 
all men expect is not sufficient,although it is not 
necessary that the transferor should expect that 
death is imminent.^i The relinquishment of a pow¬ 
er for a purpose associated with life is not within 
the statute,and whether a desire associated with 
life rather than with death was the impelling cause 
of the transfer must be determined from the par¬ 
ticular facts of the case.^^ The fact that the power 
is relinquished in order to avoid estate taxes does 
not of itself establish that the power was relinquish¬ 
ed in contemplation of death.^^ 

Presumptions are considered infra § 911. 

g - Transfers in Contemplation of, 

or Intended to Take Effect at, Death 

a. In general 

b. In contemplation of death 

c. Intended to take effect at death 

a. In General 

For estate tax purposes, the gross estate of the de¬ 
cedent Includes property to the extent of any interest 
"therein, of which the decedent has at any time made, 


without adequate consideration, a transfer, by trust or 
otherwise, in contemplation of, or intended to take effect 
in possession or enjoyment at or after, his death. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§811 (c), and similar statutes, gross estate, for 
estate tax purposes, includes property to the ex¬ 
tent of any interest therein, of which the decedent 
has at any time made, without adequate consider¬ 
ation, a transfer, by trust or otherwise, in con¬ 
templation of,or intended to take effect in pos¬ 
session or enjoyment at or after,his death. 
Transfers in contemplation of death are included 
within the same category, for the purpose of tax¬ 
ation, with transfers intended to take effect at or 
after the death of the transferor.^'^ The statute 
deals with property not technically passing at death 
but with interests theretofore created,and the 
fact that legacies are channeled through a trust cre¬ 
ated during the lifetime of the donor rather than 
through his estate proper, administered by his ex¬ 
ecutor, does not change their character for purpos¬ 
es of administering the estate tax laws.^^ The 
dominant purpose of the statute is to reach sub¬ 
stitutes for testamentary dispositions and prevent 
the evasion of the estate tax.®^ The statute should 
be fairly and reasonably construed to carry out its 


49. U.S.—Allen 

Georgia, supra. 

V. 

Trust 

Co. 

of 

sa U.S.—Allen 
Georgia, supra. 

V. 

Trust 

Co. 

of 

51. U.S.—^Allen 
Georgia, supra. 

V. 

Trust 

Co. 

of 

52. U.S.—^Allen 

v. 

Trust 

Co. 

of 


Georgia, supra. 

’53. U.S.—Allen v. Trust Co. of Geor¬ 
gia, supra. 

I&elinqnisliineBl; of power lield not 
witliin statute 

U S.—Allen v. Trust Co. of Georgia, 
supra. 

54. U.S.—Allen v. Trust Co. of 
Georgia, supra. 

55. U.S.—^Helvering v. City Bank 
Farmers Trust Co., 56 S.CL 70, 296 
U.S. 85, 80 L.Ed. 62, rehearing de¬ 
nied 56 S.Ct 308, 296 U.S. 664, 80 
L.Ed. 473—Koch v. C. I. R., C.C.A., 
146 F.2d 259—Wilfley v. Hellmich, 
U.C.Mo., 56 F.2d 845—Wahl v. 
Sheehan, D.C.Mo., 64 E.Supp. 66— 
McFaddcn v. U. S., D.C.Pa., 20 F. 
Supp. 626. 

.50. U.S.—Burnet v. Pacific South¬ 
west Trust & Savings Bank, C.C. 
A., 45 P.2d 773, certiorari denied 
Pacific Southwest Trust & Savings 
Bank v. C. I. R., 61 S.Ct 360, 283 
U.S. 825, L.Ed. 1439—Stark v. U. 
S., D.C.Ghio, 14 F.2d 616—Central 
Nat, Bank of Cleveland v. U. S., 41 
F.Supp. 239, 94 CtCl. 627—McFad- 


den V. U. S., D.C.Pa., 20 F.Supp. 
625. 

57. U.S—U. S. V. Wells, CtCl., 61 S. 
Ct- 446. 283 U.S. 102, 75 L.Ed. 867 
—Updike V. C. I. R., C.C.A., 88 P.2d 
807, certiorari denied 57 S.Ct 942, 
301 U.S. 708, 81 L.Ed. 1362—Trust 
Co. of Georgia v. Allen, D.C.Ga.*, 
55 P Supp. 269, affirmed, C.C.A., 
Allen V. Trust Co of Georgia, 149 
P.2d 120, affirmed 66 S.Ct. 389— 
Russell V. U. S., Ct.Cl., 38 F.Supp. 
438, 

5a U.S.—Fidelity - Philadelphia 
Trust Co. V. Rothensies, 65 S Ct. 
508, 324 U.S. 108, 89 L.Ed. 7'S3— 
Helvering v. Hallock, 60 S.Ct. 444, 
309 U.S. 106, 84 L Ed. 604, 125 A. 
L.R. 1368, mandate conformed to, 
C.C.A., C. I. R. V, Hallock, 111 P.2d 
143, two cases—Eldredge v. Roth¬ 
ensies, C.C.A.Pa., 150 P 2d 23, cer¬ 
tiorari denied 66 S.Ct. 176. 

59. U.S.—^Armstrong's Estate v. C. 

I. R., C.C.A., 146 F.2d 457, 
Utilization of existing* trust 

For the purposes of the statute 
there is no difference between creat¬ 
ing a trust and utilizing one already 
created.—Frew v. Bowers, C.C.A N Y., 
12 F.2d 626, certiorari granted Bow¬ 
ers V. Frew, 47 S.Ct. 237, 273 U.S. 
682, 71 L.Ed. 838, and dismissed 48 
S.Ct. 22, 275 U.S. 578, 72 L.Ed. 436. 

ea U.S.—u. s. v. Woiis, ct.ci., 6i 
S.Ct. 446, 283 U.S: 102, 76 L.Ed. 
867—Mearkle's Estate v. C. L R., 
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C.C.A.. 129 P.2d 386—C. I. R. V. 
Wilder’s Estate, C.C.ALa., 118 F. 
2d 281, certiorari denied Wilder’s 
Estate V. C. I. R., 62 S Ct. 67, 314 
U.S. 634, 86 L.Ed. 509—Bradley v. 
Smith, C.CA.Ind. 114 F.2d 161— 
Farmers’ Loan & Trust Co. v. Bow¬ 
ers, C.C.A.N.Y., 98 P.2d 794, certio¬ 
rari denied 59 S.Ct. 589, two cases, 

306 US. 648, 83 L.Ed. 1047, motion 
denied 59 S Ct. 1036, two cases, 

307 U.S. 651, 83 L.Ed. 1629, and 
rehearing denied GO S.Ct. 117, two 
cases, 308 U.S. 63i, 84 L.Ed. 628, 
and 60 S Ct. 1083, two cases, 310 
U.S. 657, 84 L.Ed. 1421—C. I. R. v. 
Colorado Nat. Bank of Denver, C. 
C.A., 95 F.2d 160, reversed on other 
grounds Colorado Nat. Bank of 
Denver v. C. I. R., 59 S.Ct. 48, 305 
U.S. 23? 83 L.Ed. 20—Flack v. Hol- 
tegel, C.C.A.Iiid., 93 F.2d 512— 
Ig'Ieheart v. C. I. R., C.C.A.Fla, 77 
F.2d 704—Tait v. Safe Deposit & 
Trust Co. of Baltimore, C.C.A.Md., 
74 P.2d S51—Willcuts v. Stoltze, C. 
C.A.Minn., 73 F.2d 868—Farmers’ 
Loan & Trust Co. v. Bowers, C.C 
A.N.Y., 68 F.2d 916, certiorari de¬ 
nied 55 S.Ct. 76, two cases, 293 U.S. 
565, 79 L.Ed. 665—City Bank Farm¬ 
ers Trust Co. V. McGowan, D C.N. 
Y., 43 F.Supp. 790, affirmed, CC.A., 
143 'P.2d 599, affirmed m part and 
reversed in part on other grounds 
65 set. 496, 323 U.S. 694. 89 L.Ed. 
483—Russell v. U. S., Ct.Cl., 38 P. 
Supp. 438—Speer v. Duggan, D.C. 
N.Y., 6 F.Supp. 722. 
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purpose,but the general rule that any doubt as 
to the construction of a taxing statute should be 
resolved in favor of the taxpayer, as considered 
supra § 53, applies in the construction of this stat- 

ute.^2 

The retroactive operation of estate tax statutes is 
considered supra § 60. 

b. In Contemplation of Death 

In order that a transfer may be in contemplation of 
death, the thought of death must be the impelling cause 
of the transfer. 


Whether a gift inter vivos is within the scope of 
the Internal Revenue Code, 26 U.S.C.A. § 811 (c), 
and similar statutes, as a transfer in contemplation 
of death, depends on the donor's dominant or con¬ 
trolling motive.®^ In order that a transfer may 
be in contemplation of death, the thought of death 
must be the impelling cause of the transfer,^^ or, 
in other words, the motive which induces the trans¬ 
fer must be of a sort which leads to testamentary 
disposition.^^ a transfer which is induced by mo¬ 
tives associated with life rather than with motives 


61. U.S.—Farmers* Loan & Trust 
Co. V. Bowers, C.C.A.Ivr.T., 68 F.2e 
916, certiorari denied 55 S.Ct. 76 
two cases, 293 U.S. 565. 79 L.Ed. 
665. 

62. U.S.—Welch V. Hassett, C.C.A. 
Mass., 90 F.2d 823, affirmed Has¬ 
sett V. Welch, 58 S.Ct. 559, 303 U. 
S. 303, 82 L.Ed. 858. 

63. U.S.—Becker v. St. Louis Union 
Trust Co.. Mo., 56 S.Ct. 78, 296 U. 

5 48. 80 LEd. 35—U. S. v. Wells. 

CtCI., 51 set. 446, 283 U.S. 102, 75 
L.Ed. 867—In re Krog-er’s Estate, 
C.C.A., 145 P.2d 901, certiorari de¬ 
nied 65 set. 915. 324 US. 866, 89 
L.Ed. 1421—McGrew’s Estate v. C. 
1. R.. CC.A., 135 P.2d 158, 148 A. 
L.R. 1046—Bradley v. Smith, C.C. 
A.Ind., 114 F.2d 161—Purvin v. C. 
I. R., CC.A., 96 F.2d 929, 120 A. 
L.R 166, certiorari denied 59 S.Ct. 
88. 305 U.S. 626, 83 L.Ed. 401— 
Flack V. Holte^el, C.C.A Ind., 93 
P.2d 512—Updike v. C. I. R., C.C. 
A., 88 F 2d 807, certiorari denied 57 
set. 942, 301 U.S. 708, 81 L.Ed. 
1362—Trust Co. of Georgia v. Al¬ 
len, D.C.Ga., 55 F.Supp, 269, af¬ 
firmed, C.C.A., Allen v. Trust Co. of 
Georgia. 149 F.2d 120, affirmed 66 
S.Ct 389—Neal v. C. I. R., C.C.A., 
53 P.2d 806—City Bank Farmers 
Trust Co. V. McGowan, D C.N.Y., 
43 F.Supp. 790, affirmed, C.C.A., 142 
F 2d 599, affirmed in part and re¬ 
versed in part on other grounds 65 
S.Ct 496, 323 U.S. 594, 89 LEd. 
4S3—Russell v. U. S., CtCl, 38 P. 
Supp. 438—Saunders v. Higgins, D. 
CN.Y., 29 PSupp. 326—Blakeslee 
V. Smith, D.C.Conn., 26 F.Supp. 28, 
affirmed, C.C.A.. 110 P.2d 364— 

First Nat Bank v. U. S., D.C.Ala., 
25 F.Supp. 816—McFadden v. U. 

S., D.CPa., 20 F.Supp. 625—Land 
Title & Trust Co. v. McCaughn, D. 

C. Pa., 7 F.Supp. 742—Safe Deposit 

6 Trust Co. of Baltimore v. Tait, 

D. C Md, 7 F.Supp. 40, affirmed, C. 
C.A., Tait V. Safe Deposit & Trust 
Co. of Baltimore, 74 F.2d 851—Safe 
Deposit Trust Co. of Baltimore 
V. Tait D.C.Md., 3 F.Supp. 51, af¬ 
firmed, C.C.A., Tait V. Safe Deposit 
& Trust Co. of Baltimore, 70 F.2d 
79—Gardner v. U. S., D.C.Pla., 1 
F.Supp. 483. 


S4. U.S—Allen v. Trust Co. of 
Georgia, 66 S.Ct. 389—City Bank 
Farmers Trust Co. v. McGowan, N. 
Y., 65 S.Ct 496, 323 U.S. 594, 89 L 
Ed. 483—U. S. V. Wells, CtCL, 51 
set 446, 283 U.S. 102, 75 LEd. 867 
—In re Kroger’s Estate, C.C.A., 145 
F 2d 901, certiorari denied 65 S.Ct. 
915, 324 U.S. 866, 89 L.Ed. 1421— 
Flack V. Holtegel, C.C.A.Ind., 93 F. 
2d 512—Willcuts v. Stoltze, C.C.A. 
Minn., 73 P.2d 868—Farmers’ Loan 
& Trust Co. V. Bowers, C.C A.N.Y., 
68 F.2d 916, certiorari denied 55 
S.Ct. 76, two cases, 293 U.S. 565, 
79 LEd. 665—Wilfiey v. Hellmich, 
D.C.Mo., 56 P.2d 84 5—Neal v. C. 1. 

R. , CC.A., 53 F.2d 806—-C. I. R. v. 
Nevin, CCA., 47 P.2d 478, certio¬ 
rari denied Burnet v. Nevin, 51 S. 
Ct 485, 283 U.S. 835, 75 L.Ed. 1447 
—Flannery v. Willcuts, C C.A. 
Minn., 25 P.2d 951—Pair v. U. S., 
D.C.Pa., 59 PSupp. 801—Proctor 
V. Hassett, D.C.Mass., 52 F.Supp. 
12—^Worcester County Trust Co. v. 
U. S., D.C.Mass., 35 F.Supp. 970— 
Griffith V. U. S., Ct.Cl., 32 F.Supp. 
884—Saunders v. Higgins, D C.N.Y., 
29 F.Supp 326—First Nat. Bank v. 
U. S., D.C.Ala., 25 F.Supp. 816— 
Myers v. Magruder, D.C Md., 15 
F.Supp. 488—Myers v. U. S., CtCl., 
2 F.Supp. 1000, certiorari denied 54 

S. Ct 628, 292 U.S. 629, 78 L.Ed. 
1483—Shwab v. Doyle, C.C.A.Mich., 
269 P. 321, reversed on other 
grounds 42 S Ct 391, 258 U.S. 629, 
66 L.Ed. 747, 26 A.L R. 1454. 

D.C.—Loetscher v. Burnet, 46 P.2d 
835, 60 App.D.C. 38. 

Transfer induced by several motives 

(1) When one motive in making 
a gift relates to purposes associated 
with life, and the other motive re¬ 
lates to disposition of property in 
anticipation of death, the determina¬ 
tion whether gift is includable in 
gross estate for estate tax purposes 
has been held to depend on which is 
the dominant motive.—^Liebmann v. 
Hassett, D.C.Mass., 50 F.Supp. 637, 
affirmed in part and reversed in part 
on other grounds, C.C.A., 148 P.2d 
247. 

(2) The property has been held 
to be taxable if the motive associated 
with death is the dominant motive.— 
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Harris Trust & Savings Bank v. U. 

S., Ct.Cl., 29 F.Supp. 876, certiorari 
denied 60 S.Ct. 1074, 310 U.S. 632, 84 
L.Ed. 1402. 

(3) On the other hand, it has 
been held that the property is sub¬ 
ject to the estate tax if the purposes 
associated with death form a sub¬ 
stantial part of the motive for the 
transfer, although the purposes as¬ 
sociated with life are more powerful. 
—Farmers’ Loan & Trust Co v. Bow¬ 
ers, CC.A.N.Y., 98 F.2d 794, certio¬ 
rari denied 59 S.Ct. 589, two cases, 
306 U.S 648, 83 L.Ed. 1047, motion 
denied 59 S.Ct. 1036, two cases, 307 
U.S. 651, 83 L.Ed. 1529, and rehearing 
denied 60 S Ct. 117, two cases, 308 U. 
S. 634, 84 LEd. 528, and 60 S.Ct. 
1083, two cases, 310 U.S. 657, 84 L. 
Ed. 1421—Tait v. Safe Deposit & 
Trust Co. of Baltimore, C.C.A.Md., 74 
F.2d 851. 

(4) It has also been stated that,, 
in order that the property may be 
taxable, the apprehension of death 
must be the only cause for the 
transfer.—Rea v. Heiner, D.C.Pa., 6 
F.2d 389. 

65. U.S.—U. S. V. Wells, Ct.Cl., 61 

S.Ct. 446, 283 U.S. 102, 75 L.Ed. 
867—Milhken v. U. S., Ct.Cl., 61 
S.Ct. 324, 283 U.S. 15, 75 L.Ed. 809 
—Pate V. C. I. R., C.C.A., 140 P.2d 
669—In re Kroger’s Estate, C C.A., 
145 P.2d 901, certiorari denied 65 
S.Ct. '915, 324 U.S. 866, 89 L.Ed. 
1421—Bradley v. Smith, C.C.A.Ind., 
114 P,2d 161—Routzahn v, Brov/n, 
C.G.A.Ohio, 95 P.2d 7-66—Updike v. 
G. I. R., C.C.A., 88 F.2d 807, certio¬ 
rari denied 57 S.Ct. 942, 301 U.S. 
708, 81 L.Ed. 13 62—Trust Co. of 
Georgia v. Allen, D.C.Ga., 65 F. 
Supp. 269, affirmed, C.C.A., Allen v. 
Trust Co. of Georgia, 149 F.2d 120, 
affirmed 66 S.Ct. 3S'9—True v. U. 

S., D.'C.Wash., 61 F.Supp. 720— 
Russell V. U. S., CtCl., 38 F.Supp. 
438—Worcester County Trust Co. 
V. U. S., D.C.Mass., 35 F.Supp. 970‘ 
—Blakeslee v. Smith, D.C.Conn., 
F.Supp. 28, afllrmed, C.C.A., 110 F. 
2d 364—Pugh v, Ladner, D.C.Pa., 8< 
F.Supp, 950—Land Title & Trust 
Co. V. McCaughn, D.C.Pa., 7 F. 
Supp. ‘742—Stoltze v. Willcuts, D. 
C.Minn., 4 F.Supp. 486, affirmed, C- 
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associated with death is not within the scope of the 
statute.^® A general apprehension or expectation 
of death which all persons possess is not sufficient 
to render the subject of the transfer taxable under 
the statute,®"^ but on the other hand the testamen¬ 
tary motive is not necessarily lacking because death 
is not thought to be imminent.^S 

A gift in contemplation of death is taxable irre¬ 
spective of its form,^^ and despite the fact that it 
is fully executed, irrevocable, and indefeasible.*^^ 

In order that the property may be taxable under 


the statute, the transaction affecting the property 
must actually be a transfer. 

The presumption that a gift made within two 
years of the donor’s death was in contemplation of 
death is considered infra § 911. 

Consider'O^tion of facts cind circumstances. 
Whether or not the transfer was made by decedent 
in contemplation of death must be determined from 
the facts and the circumstances surrounding the 
transfer.'^^ Material matters which are proper for 
consideration include the mental and physical con- 


C.A., Willcuts V.' Stoltze, 7*3 F.2d 
868 . 

66. U.S.—Allen v. Trust Co. of 
Georgia, 66 S.Ct. 389—Heiner v. 
Donnan, Pa., 52 S.Ct. 358, 285 U.S. 
312, 76 L.Ed. 772—Wishard v. U. 
S., CC.A.Ind., 143 F.2d 704— 
Blakeslee v. Smith, C.C.A.Conn., 
110 F.2d 364—^Willcuts v. Stoltze, 
C.C A.Minn., 73 F 2d 868—Kaufman 
V. Reinecke, C C.A.IIL. 68 F.2d 642 
—^Wilfley V. Hellmich, D C Mo., 56 
F.2d 845—Fair v. U. S., D.C.Pa., 59 
F.Supp. 801—Griffith v. U. S., Ct. 
d., 32 F.Supp. 884—Saunders v. 
Higgins, D.C.N.T., 29 F Supp. 326 
—First Nat. Bank v. Welch, D.C. 
Mass., 24 F.Supp. 695—McFadden 
V. U. S., D.C.Pa., 20 F.Supp. 625— 
Lawrence v. Anderson, D.C.N.Y., 17 
F.Supp. 357—Myers v. Magruder, 
DC.Md., 16 F.Supp. 488—Polk v. 
Miles. D.C.Md., 268 F. 175—Safford 
V. U. S.. 66 CtCl. 242. 

Motives associated with life 

(1) Transfer to give transferor’s 
children benefit of has money during 
his lifetime.—Nicholson v. U. S., D.C. 
Cal., 25 F.Supp. 424. 

(2) Transfer to provide present 
income to beneflciary.—McGregor v. 
C. I. R., C.C.A., 82 F.2d 94 8—Proctor 
V. Hassett, D C.Mass., 52 F.Supp. 12. 

(3) Transfer to provide family 
with independent incomes during 
donor’s life so as to protect them 
from risks of his business.—Brown v. 
C. 1. R., C.C.A., 74 F.2d 281. 

(4) Decedent’s transfer of corpo¬ 
ration stock to his wife, with view 
of relieving it from his brothers’ 
contractual option to purchase it at 
par if they survived him.—Kauf¬ 
man V. Reinecke, C.C.A.I11., 68 F.2d 
642. 

(5) Transfer of corporate stock 
by a father to his son, made to settle 
family quarrels and to assure the 
father an income after the death of 
his wife, who had been furnishing 
him money.—Polk v. Miles, D.C.Md., 
268 F. 176. 

(6) Transfer by father to avoid 
high surtaxes on income and to 
make transferor’s children independ¬ 
ent.—Becker v. St. Louis Union Trust 


Co., Mo.. 56 S.Ct. 78, 296 U.S. 48, SO 
L Ed. 35—Old Colony Trust Co. v. U. 
S., D.C.Mass., 15 F.Supp. 417. 

(7) A trust for son to equalize 
gifts to another child and to permit 
son to manage investments.—First 
Nat. Bank v. U. S.. D.C.Ala., 25 F. 
Supp. 816. 

(8) Transfer to only child, made 
by old man in poor health, from pre¬ 
dominant motive of enabling him to 
remarry without subjecting real es¬ 
tate to control of second wife.—Lip- 
pincott v. C. 1. R., aC-A., 72 P.2d 788. 

67. U.S.—^Allen v. Trust Co. of 
Georgia, 66 S Ct. 389—U. S. v. 
Wells, CtCL, 51 S.Ct. 446, 283 U. 
S. 102, 75 L.Ed. 867—Tait v. Safe 
Deposit & Trust Co. of Baltimore, 

C. C.A.Md., 74 P.2d 851—Mather v. 
MacLaughlin, D.C.Pa., 57 P.2d 223 
—Wilfley V. Hellmich. D.C.Mo., 56 
F.2d 845—Llewellyn v. U. S., D.C. 
Tenn., 40 P.2d 555—Off v. U. S., D. 
cm., 35 F.2d 222—Flannery v. 
Willcuts, C.C.A.Minn., 25 P.2d 951 
—Rea V. Heiner, D.C.Pa., 6 F.2d 
389. 

Reference to death 

Mere fact that provision in annu¬ 
ity policy in connection with defining 
contingencies under which right of 
beneficiaries to share in proceeds of 
policy come into existence referred 
to decedent’s death seven times did 
not necessitate conclusion that trans¬ 
fer of payments under the policy by 
decedent to his wife and sister were 
in "‘contemplation of death” for pur¬ 
poses of computing estate tax.— 
Wishard v. U. S., C.C.A.Ind., 143 F.2d 
704. 

68. U.S.—^Allen v. Trust Co. of 
Georgia, 66 S.Ct, 389—U. S. v 
Wells, Ct.CL, 61 S.Ct. 446, 283 U. 
S. 102, 75 L.Ed. 867—In re Kro¬ 
ger’s Estate, C.C.A., 145 P.2d 901, 
certiorari denied 65 S.Ct. 915, 324 
U.S. «66, 89 L.Ed. 1421—McGrew's 
Estate V. C. I. R.. C.C.A., 136 P.2d 
158, 148 A.L.R. 1046—Flack v. Hol- 
tegel, C.C.A.Ind., 93 F.2d 612—Igle- 
heart v. C. I. R., C.C.A.Fla., 77 F. 
2d 704—RengstorfC v. McLaughlin, 

D. C.Cal., 21 F.2d 177—Proctor v. 
Hassett, D.C.Mass., 62 F.Supp. 12 
—City Bank Farmers Trust Co. v. 
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McQowan, D.C.NT, 43 F.Supp. 790, 
affirmed. C C.A.. 142 F.2d 599, af¬ 
firmed in part and reversed in part 
on other grounds 65 S.Ct. 496, 323 
U.S. 594, 89 LEd 483—Russell v. 
U. S., CtCl., 38 F.Supp. 438—Land 
Title & Trust Co. v. McCaughn, D. 
C.Pa., 7 F.Supp. 742—Stoltze v. 
Willcuts, D.C-Minn.. 4 F.Supp. 486, 
affirmed, C.C.A.. Willcuts v. Stoltze, 
73 F.2d 868—Myers v. U. S., Ct.CL, 
2 F.Supp. 1000, certiorari denied 
54 S.Ct. 628, 292 U.S 629, 78 L.Ed. 
1483—Anneke v. Willcuts, D.C. 
Minn., 1 F.Supp. 662. 

However, it has been stated that 
the “contemplation of death,” in or¬ 
der to make transfers subject to 
federal tax, must be a present appre¬ 
hension from existing bodily condi¬ 
tion or impending peril, known to 
transferor, creating reasonable fear 
of imminent death.—Wilfley v. Hell¬ 
mich, DC.Mo., 56 F.2d 845—Rea v. 
Heiner, D.C.Pa., 6 F 2d 389. 

69. U.S.—Phillips V. Gnichtel, C.C A. 
NJ.. 27 F.2d 662, certiorari denied 
49 S.Ct. 33, 278 U.S. 636, 73 L.Ed. 
653. 

Creation of tenancy by entirety 
If gift IS consummated through 
creation of tenancy by entirety in 
contemplation of death, it is tax¬ 
able.—Tyler V. U. S., D.C.Md.. 28 F. 
2d 887, reversed on other grounds, C. 
C.A., U. S. V. Tyler, 33 F.2d 724. af¬ 
firmed 50 S.Ct. 356. 281 U.S. 497, 74 
L.Ed. 991, 69 A.L.R. 758. 

70. U.S.—U. S. V Wells. Ct.CL. 51 S. 
Ct. 446, 283 U.S. 102, 75 L.Ed 807. 

71. Renunciation of testamentary 

gift before distribution of the estate 
IS not a taxable transfer m contem¬ 
plation of death—Brown v. Rout- 
zahn, C.C.A,Ohio, 63 P.2d 914, certio¬ 
rari denied Routzahn v. Brown, 54 S. 
Ct. 60, 290 U.S. 641, 78 L.Ed. 657. 
7&. U.S.—Allen v. Trust Co. of 

Georgia, 66 S.Ct. 389—Becker v. 
St. Louis Union Trust Co., Mo., 56 
S.Ct. 78, 296 U.S. 48, SO L.Ed. 35- 
U. S. V. Wells, C1.CL, 51 S Ct. 
446, 283 U.S. 102, 75 L.Ed. 867—Mc- 
Grew’s Elstate v. C. I. R., C.C.A., 
136 F.2d 168, 148 A.L.R. 1045— 
Bradley v. Smith, C.C.A.Ind., 114 
F.2d 161—^Flack v. Holtegel, C.C. 
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dition of tli« transferor/^ liis ag-e/^ his desire to 
be relieved of responsibility/^ his desire to dis¬ 
charge moral obligations/^ his purpose to carry out 
some previously adopted policy with respect to ob¬ 
jects of his bounty/'^ his retention of a life interest 


in the income of the property/^ the financial need 
of the donee/^ and other similar matters/O 
no one of these matters for consideration is of it¬ 
self decisive/^ The mere purpose of a donor to 
make provision for his family or his children after 


A,Ind., 93 F.2d 512—-U. S. Trust 
Co. of Xew York v. U. S., CtCl,, 23 
F.Supp. 476, certiorari denied 59 

S. CL 1031. 307 U.S. 633, S3 Xi-Ed. 
1515, rehearing: denied 60 S.Ct 67, 
SOS U.S. 634, 84 L.Ed. 527—Mc- 
Fadden v. U. S., D.C.Pa», 20 F.Sdpp. 
625. 

Csrcumstances held to show comtem- 
platioa of death 

U.S.—^U. S. V. Tonkin, C.C.A.Pa., 150 

F. 2d 531, certiorari denied Tonkin 

T. U. S., 66 S.Ct. 176—Pate t. C. I. 

R, , aC.A^ 149 F.2d 669—Koch v. 
C. I. K., C.C.A.. 146 P.2d 259— 
Oliver v. Bell, C.C.A.Pa., 103 F.2d 
760—Purvin v. C. I. R., C.C.A., 96 
P.2d 929. 120 A.Ii.R. 166, certiorari 
denied S9 S.Ct. SS, 305 U.S. 626. 83 
L,.Ed. 401—Flack v. Holtegrel. C.C. 
A.Ind., 93 F.2d 512—Kunhardt v. 
Bowers, D.C.N.Y., 57 F,2d 1064— 
McClure v. C I. R-, C.C.A., 56 F. 
2d 548, certiorari denied McClure 
V. Burnet. 53 S.Ct. 13, 2S7 U.S. 609, 
77 U.Bd. 609—First Nat. Bank v. 

G. I. R., C.C.A.Tex., 45 F.2d 509, 
certiorari denied First Nat. Bank 
V. Burnet, 51 S.Ct. 492, 283 U.S. 
845, 75 li.Ed. 1454—RengTstorff v. 
McjLausrhlin, D-C.CaL, 21 F.2d 177— 
Laebmann v. Hassett, D-C.Mass., 50 
F.Supp. 537, affirmed in part and 
reversed in part on other grounds, 

C. C.A., 148 F.2d 247—Stanley v, 

U. S., 46 F.Supp. 988, 97 ChCl. 230 
—Turner v. Hassett, D.C.Mass., 37 

F. Supp. 996—^Worcester County 
Trust Co. V. U. S., D.C.Mass., 35 F. 
Supp, 970—^Harris Trust & Savings 
Bankv. U. S., Ct.Cl., 29 F.Supp. 876, 
certiorari denied 60 S Ct. 1074, 310 

U. S. 632, 84 HEd. 1402—Lawrence 

V. Anderson, D.C.N.Y., 17 F.Supp. 
357—Myers v. Magruder, D.C.Md., 
15 F.Supp. 488. 

Circmaastances held not to show con¬ 
templation of death 
U.S.—^Routzahn v. Brown, C.C.A.Ohio, 
95 F.2d 766—Llewellyn v. U. S-, D. 

G. Tenn., 40 F.2d 555-Off v. U. S.. 

D. CIIL, 35 F.2d 222—Tips v. Bass. 
D.CTex., 21 F.2d 460—Smart v. U. 

S. , D.C.MO., 21 F.2d 188—Mason v. 
U. S., D.aFla., 17 F.2d S17—Fidel¬ 
ity & Columbia Trust Co. v. Lucas, 
D.C.Ky., 7 F.2d 146—Central Nat. 
Bank of Cleveland v. U. S., 41 F. 
Supp. 239, 94 CtCl. 527—Smith v. 
U. S., D.C.Mass., 16 F.Supp. 397, 
affirmed, C.C.A., U. S. v. Nichols, 92 
F.2d 704—Myers v. Magruder, D.C. 
Md., 15 F.Supp. 488—Old Colony 
Trust Co. V. U, S., D.C.Mass., 16 
F.Supp. 417—Levi v. U. S., Ct.CL, 
14 F.Supp. 613—Poor v. White, D. 
C.Mass., 8 F.Supp. 995, affirmed, C. 


C. A., White v. Poor, 75 F.2d 36, 
affirmed 56 S.Ct. 66, 296 U.S. 98, 80 
L.Ed. 80—^Frick v. Lewellyn, D.C. 
Pa., 298 F. 803, affirmed Lewellyn 
V. Frick, 45 S.CL 487, 268 U.S. 238, 
69 L.Ed. 934—^Vaughan v. Riordan, 

D. C.N.Y., 280 F. 742—Oaither v. 
Miles, D.C.Md . 268 F. 692. 

73- U.S.—C. L R. V. Colorado Nat. 

Bank of Denver, C.C.A., 95 F.2d 
160, reversed on other grounds 
Colorado Nat. Bank of Denver v. 
C, I. R., 59 S.Ct. 48. 305 U.S. 23, 83 
LFd. 20—Updike v. C. I. R., C.C. 
A., SS F.2d 807, certiorari denied 
57 S.Ct, 942, 301 U.S. 708, 81 L.Ed 
1362—Lawrence v. Anderson, D.C. 
N.Y., 17 F.Supp. 367—Land Title 

6 Trust Co. V. McCaughn, D.C.Pa., 

7 F.Supp. 742. 

0ood health, energy, vigor, and 
activity of decedent at time of trans¬ 
fer militates against considering 
such transfer as one made in “con¬ 
templation of death,"* for purposes 
of computing estate tax.—^Wishard 
V. U. S., CC.A.Ind., 143 F.2d 704. 
^raat imx>orta3ice 

The condition of body and mind 
is of great importance in determin¬ 
ing whether the transfer was in con¬ 
templation of death.—Proctor v. Has¬ 
sett, D.C.Mass., 52 F.Supp. 12— Rua- 
sell V. U. 3^ ChCL, 38 F.Supp. 438. 

74. U.S.—a I. R. V, Colorado Nat. 
Bank of Denver, C.CJL, 95 P.2d 
160, reversed on other grounds 
Colorado Nat. Bank of Denver v. 
€, I. R., 69 S.Ct. 48, 305 U.S. 23, 
83 L,Ed. 20—City Bank Farmers 
Trust Co, V. McG-owan, D.CN.Y., 
43 F.Supp. 790, affirmed, C.C. A., 
143 F.2d 599, affirmed in part and 
reversed in part on other grounds 
65 S.Ct. 496, 323 U.S. 594, 89 L. 
Ed. 483—Land Title & Trust Co. 
V. McCaughn, D.C.Pa., 7 F.Supp. 
742. “ 

Old age 

U.S.—U, S, V. Wells, CtCl., 51 S.Ct 
446, 283 U.S. 102, 75 L.Ed. 867— 
Updike V. a L R., C.O.A., 88 P.2d 
807, certiorari denied 67 S.Ct. 942, 
301 U.S. 708, 81 LEd. 1362, 

75. U.S.—C. I. R, V. Colorado Nat. 
Bank of Denver, C.C.A., 95 F.2d 
160, reversed on other grounds 
Colorado Nat. Bank of Denver v. C. 
I. R., 59 S.Ct. 48, 805 U.S. 23. 83 
XuEd. 20—Updike v. C. I. R., C.C. 
A., 88 F.3d 807, certiorari denied 
57 S.Ct. 942, 301 U.S. 708, 81 L,Ed. 
1362. 

76. U.S.—<2. I. R. T. Colorado Nat, 
Bank of Denver, CC.A., 96 F.2d 
160, reversed on other grounds 

698 


Colorado Nat. Bank of Denver v. 
C. I. P^, 59 S.Ct 48, 305 U.S. 23, 83 
L.Ed. 20—Updike v. C. I. R., C.C. 
A., 88 F.2d 807, certiorari denied 
57 S.Ct 942, 301 U.S. 708, 81 L.Ed. 
1362. 

77. U.S.—C. I. R. V. Colorado Hat. 
Bank of Denver, C.C A., 95 F.2d; 
160, reversed on other grounds 
Colorado Nat Bank of Denver v. 
€. I. R., 59 S.Ct 48, 305 U.S. 23, 83 
L.Ed. 20—Updike v. C. I. R., C.C. 
A., 88 P.2d 807, certiorari denied 
57 S.Ct 942, SOI U.S. 708, 81 L.Ed. 
1362—^Anneke v. Willcuts, D.C. 
Minn., 1 F.Supp. 662. 

7s. U.S.—^Worcester County Trust 
Co. V. U. S., D.C.Mass., 35 F.Supp. 
970. 

f Conveyance with reservation of in¬ 
come as transfer intended to take 
I effect at or after death see infra 
subdivision c of this section. 

79. U.S.—Updike v. C. L R., C.C.A.. 
88 F.2d 807, certiorari denied 57 8, 
Ct 942, SOI U.S, 708, 81 L.Ed. 1362 
—City Bank Farmers Trust Co. v. 
McGowan, D.C.N.Y., 43 F.Supp. 

790, affirmed, C.C.A., 142 F.2d 599, 
affirmed in part and reversed in 
part on other grounds 66 S.Ct 496, 
323 U.B. 594, 89 LEd. 483. 

SO- Time of exeeution of will 

(1) The fact that transferor by 
deed of gift transferred substantial¬ 
ly all of his property to his three 
sons and on same day executed his 
will in their favor constituted facts 
which in themselves tended to sup¬ 
port finding that contemplation of 
death was transferor's controlling 
motive in malting transfer, with re¬ 
gard to the question of taxability 
of transfer.—Updike v. C. I. R., C.C. 
A,, 88 F.2d 807, certiorari denied 67 
S.Ct. 942, 301 U.S. 70S, SI L.Ed. 1362. 

(2) The fact that decedent did not 
execute his will until six years aft¬ 
er his transfer of payments under an 
annuity pohcy to his wife and sister 
tended to show that the transfer of 
payments under the policy was not 
in “contemplation of death,” for pur¬ 
poses of computing estate lax, espe¬ 
cially where will’s provisions and 
annuity’s provisions were different. 
—Wishard v. U. S., C.C.A.Ind., 143 F, 
2d 704. 

81. Physical and mental condition 
U.S.—Land Title & Trust Co. v. Mc¬ 
Caughn, D.C.Pa., 7 F.Supp. 742. 

Age 

(1) Generally.—^Flack v. IToltegel, 
C.aA.Ind.. 93 F.2d 612—Kaufman V- 
Reinecke, C.C.A.Ill., 68 F.2d 642— 
City Bank Farmers Trust Co. v. Me- 
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his ultimate death,or the mere fact that his death 
ensues shortly after the transfer,83 does not of it- 
self conclusively establish that the transfer was in 
contemplation of death. 

Motive to avoid estate taxes. If a special con¬ 
cern about death exists, a transfer is made in con¬ 
templation of death if a motive to avoid estate taxes 
plays a substantial part in making the transfer, 
although that motive is accompanied by a motive 
to escape other kinds of taxation, like income taxes, 
associated with life.^S Where the donor, in the 
state of mind in which he contemplates death only 
in a general sense, gives away property to avoid 
death taxes, the transfer is not within the stat¬ 
ute,and thus the donor’s use of a method he 
thinks best calculated to save death taxes in carry¬ 
ing out a plan to provide for his children does not 
conclusively stamp his conveyance of property to 
them as made in contemplation of death.^^ j^e 
transfer may be in contemplation of death within 
the statute, although the donor has no definite in¬ 
tention of defeating the estate tax.^^ 

ARowcmces by court from incompetenfs estate. 
Where allowances are made by the court out of an 
incQmpetent’s estate to relatives of the incompe¬ 
tent, the transfers are in legal effect the incompe¬ 
tent’s act, and the motive is that of the incompe¬ 


tent with respect to the question whether the al¬ 
lowances are taxable as transfers made in contem¬ 
plation of death.^^ Allowances directed by a state 
court out of an incompetent’s estate to the incom¬ 
petent’s needy collateral relatives who would not 
share in the estate after the incompetent’s death 
are not taxable transfers in contemplation of 
death,but allowances directed to be paid to the 
incompetent’s descendants, in excess of amounts 
which were ordinarily paid them while the benefac¬ 
tor was competent, are taxable as in contemplation 
of death, where the dominant motive for the in¬ 
creased allowances is to permit those who will in¬ 
herit the estate eventually to receive accumulated 
income which is not needed by the incompetent.^^ 

c. Intended to Take Effect at Death 

(1) In general 

(2) Retention of life estate or income 

(3) Retention or relinquishment of re¬ 

versions ; interest 

(1) In General 

The transfer of an interest in property which does 
not intentionaHy and irrevocably divest the transferor of 
all right and interest therein, but holds the ultimate pos¬ 
session and enjoyment In suspense until the moment of 
the transferor's death or thereafter, is taxable as a trans¬ 
fer intended to take effect in possession or enjoyment 
at or after the transferor's death. 


Go wan, B.C.N.T., 43 F.Supp. 790, af¬ 
firmed, C,C,A„ 142 P.2d 599, affirmed 
in part and reversed in part on oth¬ 
er grounds 65 S.Ct. 496, 323 U.S. 594, 
S9 L.Ed. 48.3- 

(2) Old age.—U. S. v. Wells, Ct.Cl., 
51 S.Ct. 446, 283 U.S. 102, 75 L.Ed. 
867—Wishard v. U, S., C.C.A.Ind., 143 
P.2d 704—Updike v. C. I. R., O.G.A., 
8S F.2d 807, certiorari domed, 57 S. 
Ct. 942, 301 U.S. 708, 81 KEd, 1362— 
Smart v. U. S„ D C.Mo., 21 F.2d 188 
—Blakeslee v. Smith, B.C.Conn., 26 
P.Supp. 28, affirmed, C.C.A., 110 F. 
2d 364—Smith v. U. S., D.C.Mass., 16 
F.Supp. 397, affirmed, C.C.A,, U. S* v. 
Nichols, 92 F.2d 704. 

Pinancial need of donee 
U.S.—City Bank Farmers Trust Co. 
V. McGowan, D.C.N.Y., 43 F.Supp. 
790, affirmed, C.C.A., 142 F.2d 699, 
affirmed in part and reversed in 
part on other grounds 65 S.Ct. 4'96, 
'32-3 U.S. 694, >89 L.Ed. 483. 

Policy of dlstrilmtiiLg property dur¬ 
ing lifetime 

U.S.—^Anneke v. Willcuts, D.C.Minn., 
1 F.Supp. 662. 

S2. U.S.^—Colorado Nat. Bank of 

Denver v. C. I. R., 59 S.Ct. 48, 305 
U.S. 23, 83 L.Ed. 20—Blakeslce v. 
Smith, C.C.A.Conn., 110 F.2d 364— 
Nicholson Y. U. S., D.C.CaL, 2.5 F. 
Supp. 424—Smith v. U. S., D.C. 
Mass., 10 P.Supp. 397, ailirmed, C- 


C.A., U. S. Y. Nichols, 92 P.2d 704. 
However, it has also been stated 
that a gift is to be regarded as made 
“in contemplation of death" within 
the Revenue Act, where the domi¬ 
nant motive of donor is to make 
proper provision for donee after 
death of donor.—Igleheart v. C. I. R., 
C.C.A.Fla., 77 F.2d 704. 

83. U.S.—U. S. V. Wells, Ct.Cl., 61 
S.Ct 446, 283 U.S. 102, 75 L.Ed. 867 
—Routzahn v. Brown, C.G.A.Ohio, 
95 P.2d 766—Fair v. U. S., D.C.Pa., 
69 F.Supp. 801—True v. U. S., D.C. 
Wash., 51 F.Supp. 720—Blakeslee 
V. Smith, D.C.Conn., 26 F.Supp. 28, 
affirmed, C.C.A., 110 F.2d 364—Folk 
V. Miles, D.C.Md., 268 F. 175. 

84. U.S.—Farmers' Loan & Trust 
Co. V. Bowers, C.C.A.N.Y., 98 F.2d 
794, certiorari denied 59 S.Ct. 589, 
two cases, 306 U.S. 648, 83 L.Ed. 
1047, motion denied 59 S.Ct. 1036, 
two cases, 307 U.S. 661, 83 L.Ed. 
1529, and rehearing denied 60 S. 
Ct. 117, two cases, 308 U.S. 684, 84 
L.Ed. 628, and 60 S.Ct 1083, two 
cases, 310 U.S. 657, 84 L.Ed, 1421 
—Trust Co. of Georgia v. Allen, D. 
C.Ga., 55 F.Supp. 269, affirmed, C. 
C.A., Allen v. Trust Co. of Georgia, 
149 F.2d 120, affirmed 66 S.Ct 389. 

85^ U.S.—Farmers' Loan & Trust 
Co. V. Bowers, C.aA.N.Y., 98 P.2d 
794, certiorari denied 59 S.Ct. 689, 
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two cases, S06 TJ.S. 648, 83 L,.Ed. 
1047, motion denied 59 S.Ct. 1036, 
two cases, 307 U.S. 651, 83 L.Ed. 
1629, and rehearing denied 60 S. 
Ct 117, two cases. 308 U.S. 634, 84 
L.Ed. 528, and 60 S.Ct 1083, two 
cases, 810 U.S. 657, 84 L.Ed. 1421. 

86. U.S.—Trust Co. of Georgia v. 
Allen, D.C.Ga., 65 P.Supp. 269, af¬ 
firmed, C.C.A., Allen v. Trust Co. 
of Georgia, 149 F.2d 120, affirmed 
66 S.Ct 389. 

87. U.S.—Denniston y. G. I. R., CC. 
A., 106 P.2d 926, 

High death duties as showing motive 
The mere fact that death duties 
were high when decedent created 
trust was not siifficient to cause 
court to infer that trust was a 
“transfer in contemplation of death,” 
so as to be subject to estate tax— 
Blakeslee v. Smith, D.C.Conn., 26 F. 
Supp. 28, affirmed, C.C.A., 110 F.2d 
364. 

88. U.S.—Anneke y. Willcuts, D.C. 
Minn., 1 F.Supp. 662. 

89. U.S,—City Bank Farmers Trust 
Co, V. McGowan, N.Y., 65 S.Ct. 496, 
32.3 U.S. 594, 8*9 L.Ed. 483. 

90. U.S.—City Bank Farmers Trust 
Oo. V. McGowan, supra, 

91. U.S.—City Bank Farmers Trust 
Co. V. McGowan, supra. 
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A completed transfer of property, in trust or oth¬ 
erwise, by which decedent during his lifetime has 
divested himself of all interest in the property and 
has placed the property for all practical purposes 
beyond recall, is not within the clause in the In¬ 
ternal Revenue Code, 26 U.S.C.A. § 811 (c), and 
similar statutes, which subjects to estate taxes a 
transfer, without adequate consideration, of any in¬ 
terest in property which is intended to take effect 
in possession or enjoyment at or after the trans¬ 
feror's death.92 Xhe transfer of an interest in 
property which does not intentionally and irrevoca¬ 
bly divest the transferor of all right and title there¬ 
in, but holds the ultimate possession and enjoyment 
in suspense until the moment of the transferor’s 


death or thereafter, is within the statutory pro¬ 
vision,^^ even though the interest retained by the 
transferor and which delays the ripening of full 
dominion in the property by the beneficiaries is 
contingent.®^ Substance and not form or the re¬ 
finements or technicalities of conveyancing is con¬ 
trolling in determining whether or not a transfer 
of property is taxable under the statute.®^ Under 
this clause the material question is not whether ti¬ 
tle is fully vested in a particular grantee but wheth¬ 
er the grantor’s title has been fully divested,®® and 
if the grantor has parted with all interest in the 
property the quality of the estate taken by the trans¬ 
ferees, whether vested or contingent, does not sub¬ 
ject the property to the estate tax.®7 To be with- 


32. XJ.S.—^Nichols v. Coolidg'e, Mass., 
47 S.Ct. 710, 274 U.S. 531, 71 L.Ed. 
11S4, 52 A.L.R. 1081—Allen v. 

Trust Co, of Georgia, C.C.A Ga., 
149 F2d 120, affirmed 66 S.Ct. 389 
—Mackay v. C. I. R, C.C.A., 94 F. 
2d 558—C. I. R. V. Dunham, C.C. 
A., 73 F.2d 752—Smith v. C. I. R., 
C.C.A., 59 F.2d 523—Guinzburg v. 
Anderson, D.C.N.T., 51 F.2d 592, 
affirmed, C.C.A., 54 F.2d 629, cer¬ 
tiorari denied Anderson v. Guinz- 
berg, 52 S.Ct. 410, 285 U.S. 553, 76 
L.Ed. 943—Flannery v. Willcuts, C. 
C.A.Minn., 25 F.2d 951—Bradley v. 
Nichols, D.CMass., 13 F.2d 857— 
Fidelity & Columbia Trust Go. v. 
Lucas, D.C.Ky., 7 F.2d 146—Post 
V. U. S., DC.N.T., 61 F.Supp. 3S0— 
Fifth Ave. Bank of N. Y. v. Nunan, 
DC.N.Y., 59 F.Supp. 753—Phil- 
brick V. Manning, D.C.N.J., 57 F. 
Supp. 245—Brewer v. Hassett, D.C. 
Mass., 4 9 F.Supp. 501—Cross v. 
Nee, D.C.Mo., 18 F.Supp. 689—Old 
Colony Trust Co. v. U. S., D.C. 
Mass., 15 F.Supp. 417—^Amoskeag 
Trust Co. V. Field, D.C.N.H., 10 F. 
Supp. 635—Safe Deposit & Trust 
Co. of Baltimore v. Tait, D C.Md., 

8 F.Supp. 634, affirmed, C.C.A.1935. 
Tait V. Safe Deposit & Trust Co. 
of Baltimore, 78 F.2d 534. 

D.C.—Loetscher v. Burnet, 46 F.2d 
835, 60 App.D.C. 38. 

Attempted reservation after irrevoc¬ 
able transfer 

An attempted reservation of an in¬ 
terest in a trust after the settlor has 
irrevocably parted with all interest 
does not subject the property to the 
estate tax.—Blakeslee v. Smith, D.C. 
Conn., 26 F.Supp, 28, affirmed, C.C.A., 
110 F.2d 364. 

93. U.S.—Goldstone v. U. S., N.T., 

65 S.Ct. 1323, 325 U.S. 687, 89 L. 
Ed. 1871—Fidelity - Philadelphia . 
Trust Co. V. Rothensies, Pa., 65 S. 
Ct. 508, 324 U.S.‘lOS, 89 L.Ed. 783 
—Allen V. Trust Co. of Georgia, 
CC.AGa., 149 F.2d 120, affirmed 66 
S.Ct. 389—Armstrong's Estate v. G. 
I. R., C.C.A., 146 P.2d 457—Plelf- 
rich's Estate v. C. L R., C.C.A., 143 


F.2d 43—Lloyd's Estate v. C. I. R., 

C. C.A., 141 F-2d 758—Burnet v. Pa¬ 
cific Southwest Trust &■ Savings 
Bank, C.C.A., 45 F.2d 773, certio¬ 
rari denied Pacific Southwest 
Trust & Savings Bank v. C. I. R., 
51 S.Ct. 350, 283 U.S. 825, 75 L.Ed. 
14.39—Beeler v. Hotter, D.C.Kan., 
33 F.2d 788—^Hill v. Nichols, D.C. 
Mass., IS P.2d 139—Stark v. U. S., 

D. C.Ohio, 14 F.2d 616—Fifth Ave. 
Bank of N. T. v. Nunan, D.C.N.Y., 
59 F.Supp. 753. 

Parol gift of land 
Whether parol gift of lands was 
valid so as irrevocably to divest the 
donor of title is determinable by law 
of state where land is located.— 
Beeler v. Motter, D.C.Kan., 33 F.2d 
7SS. 

PaUnre to deliver key 
Alleged gift inter vivos did not 
transfer title, within federal estate 
transfer tax, where key to box con¬ 
taining certificates was not deliv¬ 
ered.—Sizer V. U. S., 65 CtCl. 450. 
Grift of cash in unopened envelope 
Where donor had donee place her 
name on envelope and write state¬ 
ment that It was her property and 
told donee that donor had about two 
years to live and that after his death 
something for donee would be found 
in envelope, and a large sum in 
cash was found in envelope after 
donor’s death, the gift was subject 
to estate tax as one intended to take 
effect in possession and enjoyment 
at donor's death.—^Wahl v. Sheehan, 
D C.Mo., ’54 F.Supp. '56. 

SubseQLuezLt acts 

(1) The subsequent acts of settlor 
of trust are of great significance in 
construing the extent of control re¬ 
served under an ambiguous trust in¬ 
strument and in determining wheth- j 
er trust funds should be included in 
gross estate of deceased settlor for 
estate tax purposes.—^Helfrich’s Es¬ 
tate V. O. I. R., C.C.A., 143 F.2d 43. 

(2) Plowevcr, the settlor of a 
trust cannot execute an instrument 
so ambiguous that its terms are de- , 
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pendent on his subsequent conduct 
and then claim that he has parted 
with all right to the property so as 
to preclude taxing of trust funds sus 
part of his gross estate on his death. 
—Helfrich’s Estate v. C. I. R., supra* 

94. U.S.—Fidelity - Philadelphia 

Trust Co, V. Rothensies, Pa., >65 S. 
Ct. 508, 324 U.S. 108, 89 L.Ed. 783. 

Retention of contingent reversion¬ 
ary interest see infra subdivision 
c (3) of this " ection. 

The criterion is whether the trans¬ 
feror has retained a string or tie 
whereby he can reclaim the trans¬ 
ferred property or whether he has 
otherwise reserved an interest whose 
passing to others is determinable by 
his death —Lloyd’s Estate v. C. I. R., 
C.C.A., 141 F.2d 758. 

95. U.S.—Helvering v. Hallock, Pa., 
60 S.Ct. 444, 309 U.S. 106, 84 L.Ed. 
604, 125 A.L.R. 13GS. mandate con¬ 
formed to CC.A., a I. R. V. Hal¬ 
lock, 111 P.2d 143, two cases— 
Helvering v. Squire, Pa., 60 S Ct. 
444, 309 U.S. 106, 84 L.Ed. 604, 
125 A.L.R. 1368, mandate con¬ 
formed to, C C A., C. I. R. V. 
Squire, 111 F.2d 143—Rothensies 
V. Huston, Pa., 60 S.Ct 444, 309 

U. S. 106, 84 L.Ed. 604, 125 A.L.R. 
13 68—Bryant v. Plelvering, Pa., 60 
S.Ct 444, 309 U.S. 103, 84 L.Ed. 
604, 125 AL.R. 1368—Eldredge v. 
Rothensies, C.C.A.Pa., 150 P.2d 23, 
certiorari denied 66 S.Ct 176— 
Mullikin v. Magruder, C.C.A.Md., 
149 P.2d *593—0. 1. R. v. Wilder's 
Estate, C.C.A.iLa., 1J8 F.2d 281, 
certiorari denied Wilder’s Estate 

V. C. I. R., 62 S.Ct 67, 314 U.-S. 634, 
86 L.Ed. '509—Stark v. U. S., D.C. 
Ohio, 14 F.2d 616—Reed v. IIow- 
bert, D.C.Colo., 8 F.2d 641—Bhfth 
Ave. Bank of N. T. v. Nunan, D.C. 
N.Y., 59 F.Supp. 753. 

96. U.S.—Tait V. Safe Deposit & 
Trust Co. of Baltimore, iC.C.A.Md., 
'74 F.2d 851. 

97. U.S.—Tait V. Safe Deposit & 
Trust Co. of Baltimore, supra. 
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in the statute, the transaction affecting the prop¬ 
erty must actually be a transforms by decedent and 
not by a third person.m9 

Power to revoke or modify. Where decedent has 
resented the absolute right to revoke or to amend 
a trust created by him, the trust is subject to the 
estate tax as one intended to take effect in posses¬ 
sion or enjoyment at or after deaths The reser¬ 
vation of a right to modify or revoke the trust with 
the beneficiaries’ consent^ or with the consent of 
the trustee,S or the reservation of the power to 
change the beneficiaries^ or to manage the prop¬ 


erty for the benefit of the beneficiaries,^ does not 
constitute the trust a transfer intended to take ef¬ 
fect at or after the death of the settlor, but, as 
discussed supra § 489 a, reservations of the right 
to modify the trust, even with the consent of the 
beneficiaries, renders the property taxable, under 
the Internal Revenue Code, 26 U.S.C.A. § 811 (d), 
and similar statutes. The fact that under the law 
of the state a gift by a husband to his wife is 
deemed to be revocable until his death does not 
render the gift a transfer intended to take effect in 
possession and enjoyment after death.6 


postponed payment of income I 

Where the settlor parts with all j 
interest in the trust, the fact that 
the income vested in the beneficiaries 
is to be accumulated for them over 
a period of years instead of being 
paid to them as it accrues does not 
make the trust one intended to take 
effect at or after the grantor’s death. 
—Shukert v. Allen, Neb., 47 S.Ct 
461, 273 U.S. 545, 71 L.Ed. 764, 49 A. 
L.R. 8’55. 

98. Unpaid notes 

Notes executed by decedent during 
his lifetime, payable to himself as 
trustee for another, which are not 
paid at the time of his death, are 
not subject to the estate tax as being 
within the statute, since they do not 
dispose of any of decedent’s prop¬ 
erty.—Old Colony Trust Co. v. U. 
S., D.C.Mass., 15 P.Supp. 4'17. 
Declaration, showing purpose of pri¬ 
or conveyancG to decedent 

A declaration of trust by decedent 
in his lifetime for the purpose of 
showing that a prior absolute con¬ 
veyance to him was intended to be 
in trust for certain beneficiaries is 
not within the statute.—Davis v. U. 
S., D.C.N.Y., 27 F.Supp. 69'8. 

Partnersliip agreement providing 
for division of assets on the death 
of one partner was held not within 
the war revenue act of June 13, 
1898, c 448 § 29, 30 U.S. St. at L. P 
464, as property “transferred by 
deed, grant, bargain, sale, or gift 
made or intended to lake effect in 
possession or enjoyment after the 
death of the grantor or bargainor.” 
—Herold v. Blair, N.J., 158 F. 804, 
805, 86 C.CA. 64. 

99. U.S.—Williams v. U. S., Ct.Cl., 

41 F.2d 895. 

Creation of trust from joint account 

Where wife set up trust, corpus 
of which included securities trans¬ 
ferred to trustee from joint securi¬ 
ties account of husband and wife in 
New York and husband retained no 
right to any portion of the trust 
corpus and no ultimate right of con¬ 
trol, wife created the trust out of 
her own and not husband's proper¬ 
ty, and hence trust corpus was not 


subject to estate tax as part of hus¬ 
band's estate, on the ground that 
under New York law wife owned 
outright a one half interest in se¬ 
curities in the joint account, and 
that, as to all of the securities, pre¬ 
sumption of wife's absolute owner¬ 
ship which arose from her execu¬ 
tion of the trust instrument and ac¬ 
ceptance thereof by trustee prevailed 
in absence of evidence of contra¬ 
vening rights or facts inconsistent 
with a gift to wife from husband.— 
Helvering v. Talbott’s Estate, C.C. 
A., 116 F.2d 160. 

Creation of trust with future divi¬ 
dends 

Where property transferred by 
trust was all dividends in form of 
capital stock of subsidiary corpora¬ 
tions of a certain company which 
might thereafter be declared on the 
shares of stock of such company 
held in trust for the settlor, liabil¬ 
ity of the settlor’s estate for feder¬ 
al estate tax on settlor’s possibili¬ 
ty of reverter could not be defeated 
on theory that the settlor never 
transferred into the trust any prop¬ 
erty which ever w’^as or could have | 
been his and which he was free to 
enjoy or dispose of, notwithstanding 
the company would not have dis¬ 
tributed the stock of its subsidiaries 
unless the settlor had executed the 
trust, since when the stock was dis¬ 
tributed the settlor’s rights with re¬ 
spect to it were fixed by the terms 
of the trust and the tax was imposed 
on the basis of the rights so fixed — 
C. I. R. V. Flanders, C.C.A., Ill F.2d 
117. 

1. U.S.—^Allen v. Trust Co. of Geor¬ 
gia, C.aA.Ga., 149 F.2d 120, af¬ 
firmed 66 S.Ct. 389—C. I. R. v. 
Erickson, C.C.A., 74 F.2d 327, cer¬ 
tiorari denied Erickson v. C. I. 
R., 55 S.Ct. 6’39, 294 U.S. 730, 79 
L.Ed. 1260—Burnet v. Pacific 
Southwest Trust & Savings Bank, 
C.C.A., 45 F.2d 773, certiorari de¬ 
nied Pacific Southwest Trust & 
Savings Bank v. C. I, R., 61 S.Ct 
•350, 283 U.S. -SaS, 7*5 L.Ed. 1439— 
McCaughn v. Fidelity Trust Co,, 
C.C.A.Pk, 34 P.2d 443—U. S. v. 
Stark, C.C.A.Ohio, 32 'F.2d 453— 
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Plome Trust Co. v. Edwards, D.C, 
N.Y., 30 F.2d 976—Stark v. U. S., 
D.C Ohio, 14 P'2d 616—Hanna v. 
U. S., '68 Ct.Cl. 45, certiorari de¬ 
nied 50 S.Ct. 161, 280 U.S. 612, 74 
LEd. 654. 

Right to withdraw trust fuads 
Decedent's contribution to trust 
with right in settlors to withdraw 
securities deposited, was held sub¬ 
ject to estate tax under the statute. 
—Dean V. Will cuts, D.C.Minn., 32 
F.2d ‘374. 

2. U.S.—Reinecke v. Northern 
Trust Co., Ill., 49 S.Ct. 123, 278 U. 
S. 339,,73 LEd. 410, 66 A.L.R. 397 
—C. I. R. V. Flanders, C.C.A., Ill 
F.2d 117—C. I. R. V. Kaplan, C.C. 
A., 102 P.2d 329—Mackay v. C. 1. 

R. , CC.A., 94 F.2d 558—C. I R. v. 
McCormick, C.C.A., 43 P.2d 277, re¬ 
versed on other grounds McCor¬ 
mick V. Burnet, ‘51 S.Ct 343, '2S3 
U S. 784, 75 L.Ed. 1413—Poor v. 
White, D.C Mass., 8 F Supp. 995, 
affirmed, C.C.A., White v. Poor, 75 
F.2d 35, affirmed 56 (S.Ct. 66, 296 

U. S. 9'8, 80 L.Ed. 80. 

3. U.S.—Farmers’ Loan & Trust Co. 

V. Bowers, C.C.A.N.Y., 29 P2d 14. 

4. U S.—Tait V. Safe Deposit & 
Trust Co. of Baltimore, C.C.A.Md., 
74 F.2d 851. 

Congress’ separate treatment of 
powers of alteration in independent 
subsection of revenue act, reanir- 
ing inclusion of property, trans¬ 
ferred subject to such power, m 
transferor's gross estate for taxa¬ 
tion, raises at least strong doubt, 
which must be resolved in taxpayer’s 
favor, as to whether congress in¬ 
tended such transfers to be taxa¬ 
ble.—Tait V. Safe Deposit & Trust 
Co. of Baltimore, supra. 

5. U.S.—Reinecke v. Northern 
Trust Co., Ill., 49 S.Ct. 123, 273 U. 

S. 339, 73 L.Ed. 410, 66 A.L.R. 397 
—C. I. R. V. Duke, C.C.A., 62 F.2d 
1057, affirmed Helvering v. Duke, 
'54 S.Ct. 9>5, 290 U.S. 591, 78 L.Ed. 
521. 

3. U.S.—^Newhall v. Casey, D.C- 
Mass., IS F.2d 447. 



§ 490 


INTERNAL REVENUE 


47 C.J.S. 


Community property. The nature of a wife’s es¬ 
tate in community property is not a transfer in¬ 
tended to take effect after the husband’s deathJ 

Community property as subject to estate taxes 
generally is considered supra § 485 b. 

Obligations imposed on transferee. A completed 
transfer is not subject to tax under the statute, even 
though an obligation is imposed on the transferee 
to pay deficiencies in the estate taxes of the trans¬ 
feror,^ or to pay annuities to the transferor^ or 
to third persons,^*^ but if, by an arrangement at the 
time of the transfer, the property is held by a trus¬ 
tee as security for the payment of the annuity, the 
transfer is within the statute.^l 

Annuity contracts; proceeds of life policies. An 
annuity contract purchased by decedent in his life¬ 
time, which provides for pa 3 niients to decedent dur¬ 
ing his lifetime and then to a second annuitant, is 
included within decedent’s gross estate as a trans¬ 
fer intended to take effect at or after death.^^ pj-Q. 
ceeds under a single premium policy of life insur¬ 
ance which, because of the advanced age of in¬ 
sured, had been issued with an annuity contract and 
which is in effect an investment risk rather than 
an insurance risk, is taxable against decedent’s es¬ 


tate under the statute.^^ A gift of the proceeds of 
a life insurance policy to a beneficiary, which is 
contingent on the benefidar^^’s surviving insured, 
with the power retained by insured to change ben¬ 
eficiaries,^^ or a gift of the proceeds of an endow¬ 
ment policy if insured dies before its maturity,15 
is a transfer intended to take effect at or after 
death within the meaning of the statute. 

Proceeds of life insurance policies as subject to 
estate taxes generally are considered supra § 486. 

(2) Retention of Life Estate or Income 

A conveyance in which the grantor retains a life 
estate or the right to the income during his life with re¬ 
mainder to another at his death is taxable, even though 
it Is not a transfer intended to take effect at or after 
death. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
811 (c), and similar statutes, the gross estate of 
decedent includes property of which decedent has 
at any time made a transfer, by trust or other¬ 
wise, under which he has retained for his life or 
for any period ascertainable without reference to 
his death, or for any period which does not in fact 
end before his death, the possession or enjoyment 
of, or the right to income from, the property.^® 
The term "possession and enjoyment” within the 


7. U.S.—Bank of America Nat. 
Trust & Saving’s Ass’n v. Rogan, 
D.aCal., 33 F-Supp. IS3. 
Conveyajic© of in’terest in oommtiiii- 
ty property 

A husband's conveyance to wife 
of “a present, existing and equal in¬ 
terest" in community property ac- 
•quired before 1927, when statute giv¬ 
ing spouses equal interests was en¬ 
acted, was not "intended to take 
effect in possession or enjoyment at 
or after death” of husband, so as to 
require mclusion of the entire value 
of such community property in com¬ 
puting estate tax against husband's 
estate, notwithstanding rights of dis¬ 
posal did not accrue to wife until 
husband’s death.—U. S. v. Goodyear, 
C.C.A.CaL, 99 F.2d 623. 
a U.S.—Welch T. Hall, aC.A.Mass., 
134 F.2cl 366. 

a U.S.—Hirsh v. U. S., Ct.Cl., 35 
F.2d 982—Polk v. Miles, D.C.Md., 
268 P. 175—Lincoln v. U. S., 65 Ct. 
CL. 198. 

10. US.—Hirsh v. U. S., CtCL, 35 
F.2d 982. 

11. ’ U.S.—Tips T. Bass, D.C.Tex., 21 
F.2d 460, 

IZ. U.S.—Mearkle's Estate v. C. L 
R., C.C.A., 129 P.2d 386—C. 1. R. v. 
Clise, C.C.A., 122 F.2d 998, certio¬ 
rari denied Clise v. C 1. R., 62 S.Ct. 
914, 315 U.S. 821, 86 L.Ed. 1218— 
C. I. R- V. Wilder's Estate, C.C.A. 


La., 118 P 2d 281, certiorari denied 
Wilder's Estate v. C. I. R., 62 S. 
Ct. 67, 314 U.S. 634, 86 L.Ed. 509. 
13. U.S.—^Helvering v. Le Gierse, 61 
S.Ct. 646, 312 U.S. 531, 85 L.Ed. 
996. 

Beneficiary's power to exercise inci¬ 
dents of ownership 
Where life policy and annuity con¬ 
tract issued together for a single 
premium provided for payment of 
proceeds to deceased's widow, the 
fact that insured's wife had the un¬ 
restricted power during deceased’s 
lifetime to exercise many important 
incidents of ownership over the con¬ 
tract, including the power to termi¬ 
nate insured's reversionary interest 
in proceeds, did not alter liability 
for federal estate tax based on pro¬ 
ceeds of the two contracts, the essen¬ 
tial element being the possession of 
the reversionary interest at the time 
of his death, and only those events 
that actually occurred prior to de¬ 
ceased’s death could be considered 
in determining the existence and 
value of the taxable interest.—Gold- 
stone V. U. S., N.Y., 65 S.Ct. 1323, 
325 U.S. 6’87, 89 L.Ed. 1*871. 

14u U.S.—Gaither v. Miles, D.C.Md., 
268 P. 692—Broderick v. Keefe, C. 
C.A.R.I., 112 F.2d 293, certiorari 
dismissed 60 S.Ct 1107, 311 U.S. 
721, 85 L.Ed. 470. 

la. U.S.—Gaither v. Miles, D.C.MdL, 
268 P. 692. 


le. U.S.—Helvering v. Bullard, '58 S 
Ct. 565, 303 U.S. 297, 82 L.Ed. 852 

Becriprocal trusts 

U.S.—Cole’s Estate v. C. I. R., C.C.A., 
140 P.2d 636, 151 A.L.R. 1139. 

Reservation of ground rent 

U. S.—Peek v. U. S., D C.Pa., 38 P. 
Supp. 826. 

“Retained the right to the income” 

(1) The quoted words in statute 
imposing estate tax, whore deceased 
has made a trust transfer of prop¬ 
erty and has "retained the right to 
the income” from the property, 
meant the opposite of "surrendered 
the right to the income.”—Helvering 

V. Mercantile-Commerce Bank & 
Trust Co., C.C.A., 111 P.2d 224, cer¬ 
tiorari denied Mercantile-Commerce 
Bank & Trust Co. v. Plelvermg, 60 
S.Ct. 1104, 310 U.S. 654, 84 L.Ed. 1418. 

(2) The statute referred to a sub¬ 
stantial right with respect to income 
generally, and not necessarily every 
incident of right originally vested in 
deceased, and did not mean retention 
by deceased of absolute right to each 
dollar of income from the property, 
and did not place burden on commis¬ 
sioner to segregate out of the income 
some dollars thereof which may not 
have been applied, to legal obligation 
of deceased and to reduce taxable 
corpus proportionately.—Helvering v. 
Mercantile-Commerce Bank & Trust 
Co., supra. 
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meaning of the statute is not synonymous with man¬ 
agement and controL^'^ Prior to the enactment of 
this statute, a conveyance, by trust or otherwise, 
in which the grantor retained a life estate or the 
right to the income during his life with remainder 
to another at his death ^vas held not to be a trans¬ 
fer intended to take effect at or after death,and 
it was also held that no part of the value of a trust 
fund under an irrevocable trust instrument was in¬ 
cludable in the gross estate of decedent because de¬ 
cedent had retained the income of the trust during 
his lifetime. 

The retroactive operation of estate tax statutes is 
considered supra § 60. 

Annuity contract. An annuity contract purchas¬ 
ed by decedent in his lifetime, which provides for 
payments to decedent during his lifetime and then 
to a second annuitant, is included within decedent’s 
gross estate, under the statutory provision which 
includes in gross estate any property of which de¬ 
cedent has at any time made a transfer under which 
he has retained for his life the enjoyment or in¬ 


come of the property,although it does not fall 
under this provision as plainly as it does under the 
clause including in gross estate property the trans¬ 
fer o-f which is intended to take effect at or after 
death.21 

Discharge of legal obligation of grantor. Where 
the settlor retains the right to have the income of 
a trust applied to discharge a legal obligation owed 
by him, the reservation is equivalent to the reten¬ 
tion of the right to the income within the statute 
and the corpus is thus included within the gross 
estate.^2 The constructive receipt doctrine which 
has been applied under the income tax law, as dis¬ 
cussed supra § 206, should not be applied to this 
statute pertaining to estate taxes,and according¬ 
ly, it has been held that a trust for the benefit of 
the settlor’s children, which permits the trustee over 
whom the settlor retained no control to apply the 
income of a minor child’s share to the minor’s 
maintenance, does not render the minor’s share tax¬ 
able as property over which the settlor retained pos¬ 
session, enjoyment, or right to income under the 


17 . U.S.—XJ. S. V. Goodyear, C.C.A. 
Cal., 99 F.2d 523. 

18. XJ.S.—Morsman v. Burnet, 51 S. 
Ct. 343, 283 U.S. 783, 75 L.Ed. 1412 
— ^May V- Heiner, Pa., 60 S.Ct. 2SG, 
281 US. 238, 74 L.Ed. 826, 67 A.L.. 

R. 1244, followed in, C.C.A., C. I, R. 
V. Johnson, 51 P.2d 1075—^Nichols 
V. Coolidge, Mass., 47 S.Ct. 710, 274 
U.S. 531, 71 L.Ed. 1184, 62 A.L.R.' 
1081—Mullikm v. Magruder, C.C.A. 
Md., 149 P.2d 593—Helvering v. 
Proctor, C.C.A., 140 F.2d 87, 156 
A.L.R. 845—U. S. v. Brown, C.C.A. 
Cal., 134 P.2d 372—Welch v. Has- 
sett, C.C.A.Mass., 90 F.2d 833, af¬ 
firmed 58 S.Ct- 559, 303 U.S. 303, 82 
L.Ed. 858—Tait v. Safe Deposit & 
Trust Co. of Baltimore, C.C.A.Md., 
74 P.2d 851—C. I. R. v. Austin, C. 
a A., 73 P.2d 758—Plodgkins v. C. 
I. R., C.C.A., 44 P.2d 43, certiorari 
denied Burnet v. Hodgkins, 51 S.Ct. 
S50, 283 U.S. 825, 75 L Ed. 1439—- 
McCaughn v. Carnill, C.C.A.Pa., 43 
P.2d 69, certiorari domed Mc¬ 
Caughn V. Carmll, 61 S.Ct. 350, 283 
U.S. 825, 75 L.Ed. 1439—C. I. R. v. 
Northern Trust Co., C.C.A., 41 F. 
2d 732, aihrmed Burnet v. North¬ 
ern Trust Co., 51 S.Ct. 342, 283 U. 

S. 782, 75 L.Ed. 1412—Boyd v. U. 
S., D.C.Conn., 34 1^.2d 488—Central 
Hanover Bank & Trust Co. v. U. S., 
Ct.Gl., 58 F.Supp. 565—Brewer v. 
Hassett, D.C.Mass., 49 F.Supp. 601 
—Chase Nat. Bank of City of New 
York V. Higgins, D.C.N.Y., 38 F. 
Supp. 868—First Nat. Bank v. 
Welch, D.C.Mass., 24 F.Supp. 695— 
Myers v. Magruder, D.C.Md., 16 
F.Supp. 4^8—Citizens* & Southern 
Nat. Bank v. U. 3., D.C.Oa.. 4 F. 


Supp. 408—^Arnold v. U. S., 62 Ct. 
Cl. 439, certiorari granted U. S. v. 
Arnold. 47 S.Ct. 238, 273 U.S. 683, 
71 L.Ed. 838, error dismissed 48 S. 
Ct. 22, 276 U.S. 578, 72 L.Ed. 436— 
Miller v. U. S., 62 Ct.Cl. 404, cer¬ 
tiorari granted U. S. v. Miller, 47 
S.Ct. 238, 273 U.S. 683, 71 L.Ed. 838, 
and certiorari dismissed 67 S.Ct. 
755, 296 U.S. 666. 

D.C.—ITelvering v. Helmholz, 76 F.2d 
246, 64 AppD.C. 114, affirmed 56 S. 
Ct. 68, 296 U.S. 93, 80 L.Ed. 76. 
However, there was also some au¬ 
thority to the contrary.—McCaughn 
V. Girard Trust Co., C.C.A.Pa., 11 F. 
2d 620—Reed v. Howbert, D.C.Colo., 
8 P.2d 641. 

Dividends from stock 

Transfer of corporation stock was 
held not subject to estate tax as in¬ 
tended to take effect in possessio-n 
or enjoyment at or after transferor’s 
death because he drew dividends 
thereon after transfer.—^Kaufman v. 
Reinecke, C.C.A.I11., 68 F.2d 642. 
Income for benefit of benoficiarios 
Trust deed for benefit of grantor's 
children was held not a transfer to 
take effect at death, notwithstanding 
Income was payable to grantor for 
benefit of beneficiaries of trust.—Fi¬ 
delity & Columbia Trust Co. v. Lu¬ 
cas, D.GKy., 7 F.2d 146. 

Power to designate life beneficiary 
U.S.—Helvering v. Proctor, C.C.A., 
140 F.2d 87, 161 A.L.R. 846. 
Retention of Income for term of years 
U.S.—Blakeslee v. Smith, C.aA. 
Conn., 110 F.2d 364. 

19. U.S.—C. I. R. V. Kellogg, C.C.A., 

I 119 F,2d 64—^New York Trust Co. 
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V. U. S., 51 F.Supp. 733, 100 Ct.Cl. 
311. 

N.J.—Commercial Trust Co. of N. J. 
V. Adelung, 40 A.2d 214, 136 N.J. 
Eq. 37, affirmed 46 A.2d S41. 

20. U.S.—C. I. R. Y. Clise, C.C.A., 
122 F.2d 998, certiorari denied Clise 
V. C. I. R., 62 S.Ct 914, 315 U.S. 
821, 86 L.Ed. 1218. 

21. U.S.—C. I. R. V. Wilder’s Estate, 
C.C.ALa, 118 P.2d 281, certiorari 
denied Wilder’s Estate v. C. I. R., 
62 S.Ct 67, 314 U.S. 634, 86 L.Ed. 
609. 

Annuity contract as transfer intend¬ 
ed to take effect at or after death 
see supra subdivision a of this sec¬ 
tion. 

22. U.S.—^Helvering y. Mercantile- 
Commerce Bank & Trust Co., C.C. 
A., Ill P.2d 224, certiorari denied 
Mercantile-Commerce Bank & 
Trust Co. Y. Helvering, 60 S.Ct 
1104, 310 U.S. 6W, 84 L.Ed. 1418. 

College education for children 
Trusts created for benefit of de¬ 
ceased settlor’s minor children could 
not escape inclusion in decedent's 
gross estate for estate tax purposes 
where part of moneys in such funds 
were withdrawn by trustees to pay 
for college education of one of such 
children, since it was legal obligation 
of decedent under the circumstances 
to provide college education for his 
children.—Helfrich's Estate r. C. I. 
R., C.C.A., 143 P.2d 43. 

23. U.S.—C. I. R. V. Douglass’ Bs- 
tate, C.C.A., 143 F.2d 961. 
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theory that such application of income relieved the 
settlor of a legal obligation to support the niinor.2^ 
The fact that the grantor transfers the income from 
certain funds to a person whom he has an obliga¬ 
tion to support does not render the funds includable 
in the gross estate, where the grantor has relin¬ 
quished all control over the funds and the income 
can be used for any purpose by the beneficiaries 
and not necessarily for their support.^^ 

(3) Retention or Relinquishment of Rever¬ 
sions ; Interest 

A conveyance in which the grantor retains a rever¬ 
sionary interest in the event he survives the beneficiaries 
is includable in the grantor’s estate as a transfer in¬ 
tended to take effect in possession or enjoyment at the 
grantor’s death. 

A conveyance of property, by trust or otherwise, 
in which a life estate and remainder is granted is 
includable in the grantor's estate at death is a trans¬ 
fer intended to take effect in possession or enjoy¬ 


ment at death if the grantor retains a reversionary 
interest in the event he survives the beneficiaries, 
whether or not the remaindermen take an interest 
subject to divestment by death before the grantor 
or a remainder contingent on surviving the gran- 
tor.26 In other w^ords, the remainder interest is 
taxable if the remainderman's right depends on 
some event determined at the settlor's death, re¬ 
gardless of whether the common law would regard 
the remainder as previously vested or contingent,27 
and a mere change in the phrasing of a grant, ac¬ 
cording to refined technicalities of the law of prop¬ 
erty, does not serve to create a judicially cogniza¬ 
ble difference in the scope of the statute.^® The 
rule applies even though the reversion is improb¬ 
able,29 and the remoteness or uncertainty of de¬ 
cedent’s reversionary interest is immaterial if the 
property does not shed the possibility of reversion 
until at or after decedent's death but if a trust 
is unaffected by the settlor's death the fact that 


24. U.S—C. I. R. V. Douglass’ Es¬ 
tate, supra. 

25. U.S.—-W 1 shard v. XJ. S., C.C.A. 
Ind., 143 F2d 704, 

Income used for household expenses 
Where a husband gave to his wife 
bonds, the income of which he had 
previously paid her for maintenance 
of the household, to relieve him of 
the income tax on such bonds, but 
did not restrict the use of the in¬ 
come from the gift to the payment 
of household expenses, and continued 
thereafter to give his wife money 
required in addition to the income 
from the bonds for the payment of 
such expenses, the bonds were not 
taxable as part of his estate on the 
theory they were still to I— used for 
the payment of obligations of the 
husband.—Vaughan v. Riordan, D.C. 
N.y., 2S0 F. 742. 

26. U.S.—Goldstone v. U. S., N.T., 
65 S.Ct. 1323, 325 U.S. 687, 80 L. 
Ed. 1.871—C. I. R. V. Field's Estate, 
65 S.Ct. 511, 324 U.S. 113, 89 UEd. 
786—Helvering v. Hallock, Pa., 60 
S.Ct. 444, 309 U.S. 106, 84 L Ed. 
604, 125 A.L.R. 1368, mandate con¬ 
formed to, C.C.A., C. I. R. V. Hal- 
lock, 111 P.2d 143, two cases—^Hel- 
vermg v. Squire, Pa., 60 S.Ct. 444, 
S09 U.S. 106, 84 L.Bd. 604, 125 
A.L.R. 1368, mandate conformed to, 
•C.CA., C. I. R. V. Squire, 111 P.2d 
143—Rothensies v, Huston, Pa, 60 
S.Ct. 444, 309 U.S. 106, 84 L.Ed. 604, 
125 A.L.R. 1368—Bryant v. Helver¬ 
ing, Pa., 60 S.Ct. 444, 309 U.S- 106, 
84 L.Ed. 604, 125 A.L.R. 1368— 
Schultz V. U. S., C.C.A.Mo., 140 F. 
2d 945—C. I. R. V, Flanders, C.C. 
A., Ill P.2d 117—Union Trust Co. 
V. U. S.. Ct.Cl-, 54 F.2d 152, certio¬ 
rari denied Union Trust Co. of 
Detroit, Mich., v. U. S-, 62 S.Ct. 
500, 2S6 U.S. 547, 76 L.Ed. 1284— 


Sargent v. White, C.C.A.Mass., 50 
P.2d 410—Central Hanover Bank 
& Trust Co. V. Nunan, D C.N Y., 56 
P.Supp. 147—Bradlee v. White, D.C. 
Mass., 31 F.Supp. 569. 

Reversion on specified date 

Where trusts provided that if set¬ 
tlor should be alive on specified date, 
trusts should terminate and property 
revert to settlor, an interest in the 
property “transferred took effect in 
possession or enjoyment on settlor’s 
death.”—Central Nat. Bank of Cleve¬ 
land V. U. S., 41 F.Supp. 239, 94 Ct. 
Cl. 527. 

Prior rule 

(1) A distinction was formerly 
drawn between a contingent remain¬ 
der and a vested remainder subject 
to divestment, and it was held that 
the property was taxable under the 
statute if the remainder was re¬ 
tained in the grantor subject to vest 
in another person in event of the 
grantor’s death before the termina¬ 
tion of the life estate.—Klein v. U. 
S., Ct.Cl., 51 S.Ct. 398, 283 U.S. 231, 
75 L.Ed. 996. 

(2) The property, however, was 

not taxable under the statute if the 
remainder was vested in the benefi¬ 
ciary subject to revert to the grantor 
if the beneficiary predeceased the 
grantor.—Becker v. St. Louis Union 
Trust Co., Mo,, 56 S.Ct. 78, 296 U.S. 
48, 80 L.Bd. 35—^Helvering v. St 

Louis Union Trust Co., 56 S.Ct. 74, 
296 U.S. 39, 80 L.Ed. 29, 100 A.L.R. 
1239—C. I. R. v. Crosse, C.C.A., 100 
F.2d 37—Nichols v. Bradley, C.C.A. 
Mass., 27 F.2d 47. 

27. U.S.—Bankers Trust Co. v. Hig¬ 
gins, C.C.A.N.T., 136 F.2d 477. 
PartnersMp agreement subject to 
termination 

(1) Where father conveyed to son 
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a one-eighth and a vested interest in 
father's three-eighths interest in 
partnership, and contemporaneous 
agreement provided that on termina¬ 
tion of partnership assets should be 
divided one half to copartner, three 
eighths to father and one eighth to 
son, and under state law partnership 
might have terminated for several 
causes, son's vested remainder could 
be defeated and hence was includ¬ 
able in father's gross estate for es¬ 
tate tax purposes as a “transfer in¬ 
tended to take effect in possession 
or enjoyment at or after death.”— 
Mullikin V. Magruder, C.C.A.Md., 149 
F.2d 693. 

(2) The agreements must be read 
together to determine father’s inten¬ 
tion, on issue whether son's vested 
remainder was includable in father’s 
gross estate for estate tax purposes 
as a “transfer intended to take effect 
in possession or enjoyment at or aft¬ 
er death.”—Mullikin v. Magruder, 
supra. 

28. U.S.—^Helvering v. Hallock, Pa., 
GO S.Ct. 444, 309 U.S. 106, 84 L.Ed. 
604, 125 AjL.R. 1368, mandate con¬ 
formed to, C.C.A., C. I. R. V. Hal¬ 
lock, 111 F.2d 143, two cases— 
Helvering v. Squire, Pa., 60 S.Ct. 
444, 309 U.S. 106, 84 L.Ed. 604, 
125 A.L.R. 1368, mandate con¬ 
formed to, C.C.A., C. I. R. v. 
Squire, 111 P.2d 143—Rothensies 
V. Huston, Pa., 60 S.Ct. 444, 309 U. 
S. 106, 84 L.Bd. 604. 125 A.L.R. 
1368—Bryant v. Eielvering, Pa., GO 
S Ct. 444, 309 U.S. 106, 84 L.Ed. 604, 
125 A.L.R. 1368. 

29. U.S.—Mullikin v. Magruder, C.C. 
A.Md., 149 F..2d 593. 

30. U.S.—C. I. R. V. Field's Estate, 
65 S.Ct 611, 324 U.S. 113, 89 L. 
Ed. '78 6—^Eldredg© v. Rothensies, 
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there is a remote possibility that the trust shall 
revert to the settlor or his heirs in case of failure 
of beneficiaries does not render the trust funds a 
part of the settlor’s gross estate,31 particularly 
where the settlor makes no provision in the trust 
instrument that the funds shall then revert^^ 

A grant of a life estate to a beneficiary with 
remainder to the grantor if living and if not to the 
grantor’s descendants subjects the remainder to tax 
as a transfer intended to take effect at death.^^ 
The fact that the remainder is to be paid to the 
heirs of the grantor if the grantor survives the 
life beneficiary rather than to the grantor himself 
does not place the property outside the scope of the 
statute.^^ 

Retention of power of appointments Where a 
contingent power of appointment to the remainder 
is retained by the settlor in the event he survives 
life beneficiaries and remaindermen^ the interests 
of the remaindermen are not freed from the contin¬ 
gency of divestment until the settlor’s death, and 
the property is within the statute.^^ 

Retention of power of appointment under ex¬ 
press provisions of the Internal Revenue Code, 26 
U.S.C.A. § 811 f, and similar statutes, is considered 
supra § 487. 


Principal subject to settlors needs. Where the 
principal of a trust is subject to satisfy the needs 
of the settlor, the trust is within the statute.^® 
Where the settlor has disposed of the entire cor¬ 
pus of the trust, the fact that the trustee is vested 
with an absolute discretion to pay any excess prin¬ 
cipal to the settlor after payments to the benefici¬ 
aries does not render the trust subject to the estate 
tax as a transfer intended to take effect in posses¬ 
sion or enjoyment at or after death.37 If the trus¬ 
tee’s discretion to pay part of the principal to the 
settlor is not absolute but subject to control by the 
terms of the instrument, the property is subject to 
taxation under the statute as a trust intended to 
take effect at or after death.^^ 

Complete relinquishment of reversionary interest. 
Where the grantor of a trust parts with both pos¬ 
session and beneficial interest in property when the 
trust is created, the mere passing of possession or 
enjoyment in the trust fund from the life tenants 
to the remaindermen after the grantor’s death, as 
directed in the instrument, is not sufficient to sub¬ 
ject the property to inclusion in the grantor’s gross 
estate as a transfer intended to take effect at or aft¬ 
er death.^9 The fact that the beneficiaries of an 
annuity created by decedent during his lifetime have 


C.C.A.Pa., 150 F.2d 23, certiorari 
denied 66 S.Ct. 176. 

31. U.S.—-Lloyd’s Estate v. C. I. E.. 

C.C.A., 141 R2d 758—Tait v. Safe 
Deposit & Trust Co. of Baltimore, 
C.C.A.Md., 74 P.2d 851—Post v. U. 
S., D.C.N.Y., 61 P.Supp. 380—Phil- 
brick V. Manning-, D.C.N.J., 67 P. 
Supp. 245. 

Materiality of likelihood of reverter 
The degree or likelihood or re¬ 
moteness of contingency on which 
there would be a reverter must be 
taken into consideration in deter¬ 
mining whether settlor retained such 
interest in trust as to warrant im- 
'position of estate tax at time of his 
death.—Philbrick v. Manning, supra. 
Remainder to next of kin on failure 
of trust 

Where trust created before Octo¬ 
ber 1, 1929, reserved income to gran¬ 
tor for life, then to grantor’s wife 
and on death of survivor corpus was 
to be divided into as many parts as 
there were surviving children of 
grantor and wife, together with one 
equal part for each child then dead, 
but leaving spouse or issue surviv¬ 
ing, provided that, if all children of 
grantor and wife predeceased gran¬ 
tor and wife, all trust property 
should on death of survivor pass to 
then surviving next of kin of gran¬ 
tor as in case of intestacy, the trust 
property should not be included in 
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grantor’s gross estate in determining 
estate tax—C. I. R. v. Kellogg, C.C. 
A., 119 P.2d 54. 

Power of appointment In beneficiaries 
Grantor's surviving beneficiaries’ 
shares of corpus of trust estate, cre¬ 
ated by trust deed providing for pay¬ 
ment to grantor of shares of bene¬ 
ficiaries dying before grantor with¬ 
out having executed powers of ap¬ 
pointment by will or leaving sur¬ 
viving issue, was held not taxable as 
part of grantor’s gross estate.—Tait 
V. Safe Deposit & Trust Co. of Balti¬ 
more, C.C,A.Md., 78 P.2d 534. 

32. U.S.—Fifth Ave. Bank of N. Y. 
V. Nunan, D.C.N.Y., 59 P.Supp. 753. 

33. U.S.—C. 1. R. V. Schwarz, C.C.A., 
74 P.2d 712—Dean v. Willcuts, D, 
C.Minn., 32 F.2d 374. 

34. XJ.S.—Schultz V. U. S., C.C. A. 
Mo., 140 P.2d 945. 

35. XJ.S.—Fidelity - Philadelphia 

Trust Co. V. Rothensios, 65 S.Ct. 
508, 324 U.S. 108, 89 L.Ed. 783— 
Eldredge v. Rothensies, C.C.A.Pa., 
150 P.2d 23, certiorari denied 66 S. 
Ct. 176. 

36. U.S.—Chase Nat. Bank of City 
of New York v. Higgins, D.C.N.Y., 
38 P.Supp. 868. 

37. U.S.—C. I. R. V. Irving Trust 
Co., C.C.A., 147 P.2d 946. 

38. U.S.—Blunt v. Kelly, aC.A.N.J., 
131 P.2d 632. 
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Test 

Where return of any part of cor¬ 
pus to settlor depends solely on trus¬ 
tee’s discretion, test as to its inclu¬ 
sion in settlor’s taxable estate is 
whether trustee has untrammelled 
discretion, or whether exercise of 
discretion is governed by some exter¬ 
nal standard which court may apply 
in compelling compliance with trust 
instrument.—C. I. R. v. Irving Trust 
Co., C.C.A., 147 P.2d 946. 

39. U.S.—Reinecke v. Northern 
Trust Co., Ill., 49 S Ct. 123, 278 U. 
S. 339. 73 L.Ed, 410, 66 A.L.R. 397 
—Wishard v. U. S., C.C.A.Ind., 143 
P.2d 704—C. I. R. V. Lasker’s Es¬ 
tate, C.C.A., 141 F.2d 889—McFad- 
den V. U. S., D.C.Pa., 20 F.Supp 
625. 

Absolute conveyance after term of 
years 

Absolute conveyance in trust, with 
provision that corpus should go to 
settlor’s sons at end of a term of 
years, but, in event of their prior 
death, should be subject to testa¬ 
mentary disposition by settlor, was 
held not taxable as “taking effect in 
possession or enjoyment at or after 
death,” where both sons survived 
settlor.—Burnet v. Pacific Southwest 
Trust & Savings Bank, C.C.A., 45 F. 
2d 773, certiorari denied Pacific 
Southwest Trust & Savings Bank v. 
C. I. R., 61 S.Ct. 350, 288 U.S. 825, 76 
L.Ed. 1439. 
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no right to cash, pledge, or assign the policy until 
after the grantor’s death does not render the pay¬ 
ments subject to the estate tax.*^ 

§491. Exceptions 

Property which decedent transferred and of which 
he made a bona fide sale for adequate and full considera¬ 
tion in money or money^s worth ts, under express statu¬ 
tory exception, not to be included in the decedent's gross 
estate for estate tax purposes; and the same is true 
of real property situated outside the United States. 

As contained in a statute providing that the value 
of property previously transferred by decedent 
shall, for estate tax purposes, be included in his 
gross estate, an express exception of a bona fide 
sale for adequate and full consideration in money 
or money’s worth or, in the language of earlier 
statutes, a bona fide sale for a fair consideration in 
money or money’s worth is^^ or is not^^ ^iven ef¬ 
fect according as the facts do or do not bring the 
particular case within it. So, too, a statutory pro¬ 
vision excepting such part of property held jointly 
by decedent and another person as may be shown to 
have belonged to such person and not to have been 
acquired by him from decedent for less than an ad¬ 
equate and full consideration in money or money’s 
worth is accorded effect in a proper case;^^ but the 
burden is on decedent’s executor to bring the case 
within the provision.^^ 

Under the Internal Revenue Code, 26 U.S.C.A. 
§811 (i), and similar statutes, where there was 
some consideration, but it was not full and adequate, 
only the excess of the value of the property in ques¬ 
tion over the consideration received by decedent is 
to be included in the gross estate of decedent 
but the statute is inapplicable where there was no 
consideration in money or money’s worth,^® 


Under the Internal Revenue Code, 26 U.S.C.A. § 
812 (b) (5), and similar statutes, providing that a 
relinquishment or promised relinquishment of dows¬ 
er, curtesy, or of a statutory estate created in lieu 
of dower or curtesy, or of other marital rights in 
decedent’s property or estate, shall not be consid¬ 
ered to any extent a consideration in money or mon¬ 
ey’s worth, a wife’s release or relinquishment of 
dower^7 or right of support^S <^oes not prevent the 
inclusion in decedent’s gross estate, for tax pur¬ 
poses, of property previously transferred. 

Foreign realty. The Internal Revenue Code, 26 
U.S.C.A. § 811, specifically excepts real property 
situated outside the United States from inclusion in 
decedent’s gross estate; and, in a case arising be¬ 
fore such an express exception was incorporated 
in a revenue act, the court accepted the view, ex¬ 
pressed by the attorney general and the treasury 
department, that such property should be exclud- 
ed.49 

§ 492. Deductions in General 

The deductions which are made from decedent's 
gross estate in ascertaining the value of his net estate 
for purposes of federai estate taxation are matters of 
legislative grace; and a person seeking a deduction must 
show that he is clearly within the statute aliowing it. 
The amounts of certain deductions depend on facts de¬ 
veloped after the death of decedent. 

For purposes of federal estate taxation, dece¬ 
dent’s net estate, on the transfer of which the tax 
is imposed, is not to be ascertained under general 
rules of law or under statutes governing the ad¬ 
ministration of estates,^^ but is to be ascertained by 
following the method prescribed by the federal es¬ 
tate tax statute, that is, by taking the deductions 
permitted by the statute from the gross estate de¬ 
fined in the statute.^i The language of the statute 


40. U.S.—Wishard v. U. S., C.C.A. 
Ind., 143 F.2d 704. 

41. U.S.—McCaughn v. Carver, €.C. 

A.Pa., 19 F.2d 12*6—Pergruson v. 
Dickson, C.C.A.N.J., '300 'P. 961, 

certiorari denied 45 S.Ct. 126, '266 
U.S. 628, 69 D.Ed. 476. 

A “fair consideration" is consid¬ 
eration which under all circum¬ 
stances is honest, reasonable, and 
free from suspicion, whether or not 
strictly '‘adequate” or “full.”—Per- 
g-uson V. Dickson, supra. 

42. U.S.—Giannini v. C. I. R., C.C. 

A., 148 P.2d 285, certiorari denied 
66 S.Ct. 28—Bullard v. C. I. R., 
C.C.A., 90 P.2d 144, reversed on 
other grrounds Helvering- v. Bul¬ 
lard, 58 S.Ct. -565, 302 U.S. 297, 82 
L.Ed. S'52—Phillips v. Gnichtel, C. 
C.A.N.J., 27 P.2d 662, certiorari 

denied 49 S.Ct. S3, 278 U.S. 23-6, 73 


L.Ed. 553—Safe Deposit & Trust 
Co. V. Tait, D.C.Md., 29.5 P. 4'29. 

43. U.S.—^Berkowitz v. C. I. R., C. 
C.A., 108 P.2d 319. 

44. U.S.—McGrew’s Estate v. C. I. 
R., C.C.A., 1'35 P.2d 158, 148 A.L. 
R. 1045. 

45. U.S.—^Helveringr v. U. !S. Trust 
Co., aC.A., Ill F.2d 576, certio¬ 
rari denied U. S. Trust Co. of New 
York V. C. I. R,, 61 S.Ct. 45, 311 
U.S. .678, 8i5 L.Ed. 4-37. 

46. U.S.—Giannini v. C. I. R., C.C. 
A., 148 P.2d 28*5, certiorari denied 
66 S.Ct 38. 

47. U.S.—^Adriance v. Hig-g-ins, D.C. 
N.Y., 113 P.2d 1013. 

Prior to enactment of -the statute 
relinquishment of dower rights was 
held to he a consideration in mon¬ 
ey’s worth.—^Ferguson v. Dickson, C. 
C.A.N.J., 300 F. 961, certiorari de¬ 
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nied 45 S.Ct 126, 266 U.S. 628, 69 
L.Ed. 47-6—Stubblefield v. U. S., Ct 
CL, 6 F.Supp. 440. 

48. U.S.—^Adriance v. Higgins, D.C. 
N.Y., 113 P.2d 1013—Helvering v. 
U. IS. Trust Co., C.C A., Ill P.2d 
576, certiorari denied U. S. Trust 
Co. of New York v. C. I. R., 61 S. 
Ct 45, 311 U.S. '678, 85 L.Ed. 437. 

49. U.S.—Fair v. O. I. R., C.C.A., 91 
F.2d 218. 

50. U.S.—Porter v. C. I. R., 5'3 S.Ct 
4-51, 288 U.S. 436, 77 L.Ed. 880— 
Bank of America Nat. Trust & 
Savings Ass’n v. O. I. R., C.C.A., 
90 F.'2d 981. 

51. U.S.—Porter v. C. I. R., 52 S.Ct. 
451, 288 U.S. 436, 77 L.Ed. 880— 
Bank of America Nat. Trust & 
Savings Ass’n v. C. I. R., C.C.A., 
90 F.2d 981—G. I. R. v. Windrow, 
C.C.A.Tex., 89 F.2d 69, 110 A.L.R. 
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prescribing this method is too plain to need the 
aid of contemporaneous administrative construc¬ 
tion.^^ blatters reducing the value of property in¬ 
cluded in the gross estate are discussed infra § 500. 

Deductions for estate tax purposes are matters 
of legislative grace,and a person seeking a de¬ 
duction must show that he comes clearly within the 
terms of a statute allowing it.^^ Only where there 
is a clear provision authorizing it, can a particular 
deduction be allowed.^^ Also, a taxpayer’s claim 
to exemption must rest on clear and certain 
grounds,and not on an assumption of what third 
persons may continue to do over a long period of 
time.^^ It has been asserted, on the one hand, that 
the statute allowing exemptions from estate taxes 
should be construed liberally in favor of the ex¬ 
emptions,^^ and, on the other hand, that the rule, 
as discussed supra § 53, that tax laws are strictly 
construed in favor of the taxpayer is not applica¬ 
ble in favor of a taxpayer seeking a deduction in 
computing an estate tax.^^ While the statute pro¬ 
viding for deductions should be interpreted and ap¬ 
plied so as to effectuate the purpose of congress in 
imposing the tax,^^ it is improper for a court, in 
construing the statute, to go beyond its clear and 
unambiguous language or speculate that congress 
intended something different.^! 

Notwithstanding a general assertion that the net 


estate must be determined as of the date of dece¬ 
dent’s death,®2 it is not true that the amount of 
the net estate, which is the measure of the tax, can 
be ascertained from facts known at the time of 
death.®^ Differing from a decedent’s gross estate, 
deductions claimed in determining the net estate 
subject to tax may not be ascertainable or even ac¬ 
crue until the happening of events subsequent to 
death.®^ While the foregoing statement has been 
made judicially in broad and unqualified terms, and 
it is true that the amounts of certain deductions,®® 
such as administration expenses, as discussed infra 
§ 494 b, losses from casualties during the settlement 
of the estate, as considered infra § 496, and the 
support of dependents during the settlement of the 
estate, as discussed infra § 497, depend on facts de¬ 
veloped subsequent to death, and while the law does 
not permit the taxing authorities to estimate or ap¬ 
proximate, or indulge in speculation as to, the prob¬ 
able amounts of such deductions,®® it is a general 
rule, as discussed infra § 493 d (1), that a charita¬ 
ble bequest is not deductible unless the value thereof 
is definitely ascertainable at the date of the death of 
decedent. The taxpayer must, it has been said, 
show with reasonable certainty the amount of the 
claimed deduction. ®7 Formerly, it was held that 
certain deductions were not limited to the value of 
assets in the gross estate which could be used for 


1251—Union Trust Co. of Pitts¬ 
burg:, Pa. V. Heiner, D.'C.Pa., 19 P. 
2d 362—Old Colony Trust Co. v. 
Malley, B.C.Mass, 15 P.2d 105, af¬ 
firmed, C.C.A., 19 F.2d 346, certio¬ 
rari denied 48 S.Ct. 121, 275 U.S. 
563, 72 L.Ed. 428. 

Measure of tax is gross estate less 
certain deductions.—Beals v. Magen- 
is, 31 N.B.2d 20, 307 Mass. '547. 
Statutory limitation of estate 

The federal estate tax, being a tax 
on the right to transmit, or on the 
transmission at its beginning, at¬ 
taches to the whole estate except so 
far as the statute sets a limit.— 
New York Trust Go. v. Eisner, N. 
T-, 41 S.Ct. !506, 2'56 U.S. 345, '65 L. 
Ed. 9'63, 16 A.L.R. 660—'33 C.J. p '314 
note 99. 

52. U.S.—C. I. R. V. Hallock, C.C.A., 

102 P.2d 1, reversed on other 
grounds Helvering v. Hallock, 60 
S.Ct. 444, 309 U.S. 106, i84 L.Ed. 
604, 126 A.'E.R. 1368, mandate con¬ 
formed to, C.C.A., 'C. I. R. V. Hal¬ 
lock, 111 P.2d 143, two cases— 
C. I. R. V. Squire, C.C.A., 102 P.2d 
1, reversed on other grounds Hel¬ 
vering V. Squire, 60 S.Ct. 444, 309 
U.S. 106, '84 U.Ed. 604, 125 A.L.R. 
1368, mandate conformed to, C.C. 
A., C. I. R. V. Squire, 111 F.2d 143. 
Executive construction of federal 
tax laws generally see supra § 57. 


53. U.S.—Conner v. Bender, C.C.A. 
Ohio, 125 F.2d 796—Markwell's Es¬ 
tate v. C. I. R., C.C.A., 112 F.2d 
253—Empire Trust Co. v. C. I. R., 
C.C.A., 94 F.2d 307—First Trust 
Co. of St. Paul V. Reynolds, D.C. 
Mmn., 46 F.Supp. 497, affirmed, C. 
C.A., First Trust Co. of St. Paul 
State Bank v. Reynolds, 1'37 F.2d 
518. 

54. U.S.—Conner v. Bender, C.C.A. 
Ohio, 125 F.2d '796—Markwell’s Es¬ 
tate V. C. I. R., C.C.A., 112 F.2d 
253—^Empire Trust Co. v. C. I. R., 
C.C.A., 94 F.2d 307. 

55. U.S.—'First Trust Co. of St. 
Paul V. Reynolds, D.C.Minn., 46 F. 
Supp. 497, afllrmed, C.C.A., First 
Trust Co. of St. Paul State Bank 
V. Reynolds, 137 F.2d '518. 

56. U.S.—^Delaware Trust Co. v. 
Handy, D.C.Del., 63 F.2d 1042. 

57- Del.—Delaware Trust Co. v. 
Handy, supra. 

58. U.S.—Gammons v. Hassett, D.C. 
Mass., 3'6 F.Supp. 529, affirmed, C. 

C. A., 121 F.2d 229, certiorari de¬ 
nied 6‘2 S.Ct. 136, 314 U.tS. 6'73, 86 

D. Ed. 539. 

59. U.S.—Empire Trust Co. v. C. I. 
R., C.'C.A., 94 F.2d 307. 

00. U.S.—C. I. R. V, Pupin’s Estate, 
C.C.A.N.Y., 107 F.2d '74'5, 
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Construction with section relating 
to lien 

Section of estate tax statute al¬ 
lowing deductions from tax and sec¬ 
tion divesting of tax lien such part 
of gross estate as is used in paying 
charges against estate and expenses 
of administration must be construed 
to harmonize with one another.— 
Kahn v. U. S., D.C.N.Y., 20 F.Supp. 
312. 

61. US.—Helvering v. O’Donnell, C. 
CA., 94 F.2d 8'52. 

62. U.S.—Robbins v. C. I. R., C.C. 
A., Ill F.2d 828. 

63. U.S.—Boston Safe Deposit & 
Trust Co. V. Nichols, D.C.Mass., 
18 F.2d 660. 

64. U.S.—In re Sage’s Estate, C.C. 
A., 122 F.2d 480, 137 A.L.R. 658, 
certiorari denied Sage’s Estate v. 
C. I. R., 62 S.Ct. 480, 314 U.S. >699, 
86 LBd. 559. 

65. U.S.—Boston Safe Deposit & 
Trust -Co. v. Nichols, D.C.Mass., 
18 F.2d 660. 

66. U.S.—Boston Safe Deposit & 
Trust Co. V- Nichols, supra. 

67. U.S.—Gammons v. Hassett, D. 
C.Mass., 36 F.Supp. 6'29, affirmed, 
C.C.A., 121 F.2d 229, certiorari de¬ 
nied 62 S.Ct. 136, 31-4 U.S. 673, 

1 86 L.Bd. 539. 



§ 493 


INTERNAL REVENUE 


47 C.J.S. 


the payment thereof;®^ but the opposite rule was 
established, as to the same deductions, by Act of 
October 21, 1942, amending Internal Revenue Code, 
26 U.S.C.A. § 812 (b). Statutory limitation of de¬ 
duction of transfer for charitable purpose to value 
of transferred property required to be included in 
gross estate is discussed infra § 493. 

§ 493 ^ - Devises for Religious Charita¬ 

ble, Scientific, Literary, Education¬ 
al, or Public Purposes 

a. In general 

b. Amount of deduction generally 

c Validity of bequest or devise; waiver 
or compromise of objections 
d. Absoluteness and certainty 

a. In General 

In computing the net estate for estate tax purposes, 
under the statute transfers for certain public, charitable, 
and religious uses may be deducted. 

The purpose of congress in providing in the In¬ 
ternal Revenue Code, 26 U.S.C.A. § 812 (d), and 
similar statutes, for deductions, for estate tax pur¬ 
poses, of bequests or similar transfers for religious, 
charitable, scientific, literary, or educational pur¬ 
poses was to encourage the making of such gifts 
or bequests by relieving estates from taxes on the 
transfers.®^ Such provision, begotten from mo¬ 


tives of public policy, is not to be narrowly con¬ 
strued;*^® nor should the congressional intent to 
prefer charitable gifts over estate taxes be whit¬ 
tled down by judicial construction'll or thwarted 
by any narrow and meaningless interpretation of a 
wilL'72 On the other hand, loopholes should not be 
permitted to diminish estate tax payments by os¬ 
tensibly charitable gifts which may never become 
effective.’^® 

In order that his estate may be entitled to de¬ 
duction for a gift or bequest for charitable or 
educational purposes, a person must, by his will or 
otherwise, meet the requirements of the statute and 
bring his transactions within it.'^^ a bequest, to 
be deductible, must be provided for by the testator 
alone.*^® Generally speaking, it is sufficient, as far 
as transmission is concerned, that the recipient took 
the charitable gift by bequest, legacy, devise, or 
transfer from decedent.^® However, the statute au¬ 
thorizing deduction of gifts for charitable and like 
purposes is applicable to testamentary dispositions 
only,7'^ and, while it uses the word '^transfers,’’ as 
well as the words '‘bequests,” "legacies,” and “de¬ 
vises,” and under it the proceeds of life insurance 
policies payable to charitable or educational insti¬ 
tutions are deductible,*^® the transfers contemplated 
by the statute are only those which are testamentary 
in character.*^® Payments made after decedent’s 


68. U.S.—^Wainwrig-ht v. Kyle, D.C. 
Pa., 22 P.Supp. 175. 

Claims against estate see infra § 
494 c. 

69. U.S.—Morris v. C. I. R., C.C.A., 
134 F.2d 796, 149 A.L.R. 1324, cer¬ 
tiorari denied 64 S.Ct. 6‘3, 320 U.S. 
756, SS L.Ed. 450, rehearing denied 
64 S.Ct. 199, 320 U.S. '813, 88 L.Ed. 
491—Burdick v. C. 1. R., C.C.A., 117 
F 2d 972, certiorari denied 62 S.Ct. 
63, 314 U.S. 631, 86 L.Ed. 506— 
C. I. R. V. Pupin's Estate, C.C.A.N. 
Y., 107 P.2d 745—Knoernschild v. 
C. I. R, CC.A., 97 F.'2d 213—Bak- 
er-Boyer Nat. Bank v. Henricksen, 
DC. Wash., 46 P Supp. 831, af¬ 
firmed, C.C.A., Hendricksen v. Bak- 
er-Boyer Nat. Bank, 139 ‘P.2d 87'7 
—First Trust Co. of St. Paul v. 
Reynolds, D.C.Minn., 46 P.Supp. 
497, affirmed, C.C.A., First Trust 
Co. of St. Paul State Bank v. 
Reynolds, 137 P.2d 518—^Heim v. 
Nee, D.C.Mo., 40 P.Supp. i594. 

70. US.—Beggs V, U. S., Ct.Cl., 27 
F.Sup'p. 599. 

71. U.S.—Norris v. C. I. R., C.C.A., 
131 P.2d 796, 149 A.L.R. 1324, cer¬ 
tiorari denied 64 S.Ct. 63, 320 U.S. 
756, 88 L.Ed. 450, rehearing denied 
■64 S.Ct. 199, 320 U.S. 813, 88 L.Ed. 
491. 


72. U.S.—Herron v. Heiner, D.C.Pa,, 
24 P.2d 745. 

73. U.S.—Norris v. C. I. R., C.C.A., 
134 P.2d '796, 149 A.L.R. 1324, cer¬ 
tiorari denied 64 S.Ct, 63, >320 U.S 
756, 88 L.Ed. 450, rehearing denied 
64 S.Ct. 199, ‘320 U.S. 813, 88 L.Ed. 
491. 

74. U.S,—Taft V. C. I. R., -58 S.Ct. 
,891, 304 U.S. 351, 82 L.Ed. 1393, 
116 A.L.R. 346. 

Requirements of statute and valid 
treasury regulations 
U.S.—First Trust Co. of St. Paul v. 
Reynolds, D.C.Minn., 46 P.Supp. 
497, affirmed, C.C.A., First Trust 
Co. of St. Paul State Bank v. 
Reynolds, 137 F.'2d 518. 

75. U.S—First Trust Co. of St. 
Paul State Bank v. Reynolds, C.C. 
AMinn., 137 F.2d 51'8—Levey v. 
Smith, C,C.A.Ind., 103 P.2d 643, 
certiorari denied '60 S.Ct. 94, 308 

U. S. 578, 84 L.Ed. 484—Knoerns¬ 
child V. C. I. R., C.C.A., 97 F.2d 
213—Mississippi Valley Trust Co. 

V. C. I. R., C.C.A., 72 F.2d 197, cer¬ 
tiorari denied 55 S.Ct, 119, 293 U. 
S. 604, 79 L.Ed. 695, rehearing de¬ 
nied 55 S.Ct 147, 293 U.S. 631, 79 
L.Ed. 717. 

76. U.S,—^Dimock v. Corwin, C.C.A. 
N.Y., 99 P.2d 799, affirmed 59 S.Ct 
561, 306 U.S. 363, 83 L.Ed. 763. 
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Residuary clause in will 

It makes no difference that such 
nontaxable bequests are made in a 
residuary clause of the will.—Ed¬ 
wards V. Slocum, C.C.A.N.Y., 287 P. 
651, affirmed 44 S.Ct 29'3, 264 U.S. 
61, 68 L.Ed. 564. 

77. U.S.—Taft V. C. I. R., 58 S.Ct. 
891, 304 U.S. '3'51, 82 L.Ed. 1393, 
116 A.L.R. 34 6—Burdick v. C. 1. 
R., C.C.A, 117 P.2d 972, certiorari 
denied 6'2 S.Ct 63, 314 U.S. 631, 86 
L.Ed. 806. 

78. U.S.—C. I. R. V. Pupin’s Estate, 
C.C.A.N.Y., 107 P.2d 745—McKelvy 
V. C. I. R., C.C.A., 82 P.2d 395. 

79. U.S.—Taft V. C. I. R., 58 S.Ct 
891, 304 U.S. '351,' i82 L.Ed. 1393, 
116 A.L.R. 346. 

Effect of another statutory provision 
The right to deduction of a trans¬ 
fer is qualified by another provision 
of the statute that the amount of 
the deduction for any transfer shall 
not exceed the value of the trans¬ 
ferred property required to be in¬ 
cluded in the gross estate. As only 
such transfers as are testamentary 
in character are to be included in 
the gross estate, only those of that 
character are deductible.—Taft v. C. 
I. R., suprsu 
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death in pursuance of his pledges or promises to 
pay money to charitable or educational institutions 
are not within the statutory provision relating to 
deductions for transfers to such institutions.^® 
However, as discussed infra § 494 c (2), a statu¬ 
tory amendment makes a promise or agreement of 
decedent to make a contribution or gift to an edu¬ 
cational or charitable institution deductible, as a 
claim against the estate, to the same extent to 
which it would be deductible, under Internal Reve¬ 
nue Code, 26 U.S.C.A. § 812 (d), if it constituted a 
bequest. 

Recipient and purpose of gift. It is essential that 
the particular gift sought to be deducted be within 
the statute permitting deductions. St In so far as 
the recipient and purpose of the gift are concerned, 
it is necessary and sufficient to warrant deduction 


under the statute, where the bequest, legacy de¬ 
vise, or transfer is not to or for the use of the 
United States, a state, territory, a political sub¬ 
division thereof, or the District of Columbia, for 
exclusively public purposes, that it be to or for the 
use of a corporation organized and operated ex¬ 
clusively for religious, charitable, scientific, liter¬ 
ary, or educational purposes,or to a trustee or 
trustees, or a fraternal society, order, or associa¬ 
tion operating under the lodge system, and the con¬ 
tribution or gift is to be used by the trustee or 
trustees, or by the fraternal society, order, or as¬ 
sociation, exclusively for religious, charitable, sci¬ 
entific, literary, or educational purposes, or, un¬ 
der former statutes, to a trustee or trustees ex¬ 
clusively for religious, charitable, scientific, liter¬ 
ary, or educational purposes.S4 A limitation that 


so. U.S.—Taft V. C. I. R., supra— 
Chase Nat. Bank of City of New 
York V. Hig-gins, D.C.N.Y., 42 F. 
Supp. 325, affirmed, C.C.A., 124 F. 
2d 519. 

Contra Porter v. C. I. R., C.C.A., 60 
F.2d 673, affirmed 53 S.Ct. 451, 2i8S 
US. 436, 77 U.Ed. 880—Lockwood 
V. McGowan, D.C.N.Y., 13 F.Supp. 
966, affirmed, C.C.A., 86 F.2d 1005. 

81. U.S,—Sharpe’s Estate y. C. I. 
R., C.C.A.. 148 P.2d 179. 

82. U.S.—Vanderbilt v. C. I. R., C.C. 
A., 92 F.2d 360—Bretzfelder v. C. 
I. R., C.C.A., 86 F.2d 713—Porter 
V. C. I. R., C.C.A., 60 P.‘2d 67'3, af¬ 
firmed -53 S.Ct 451, 288 U.S. 4'36, 
77 L Ed. 880—Leubuscher v. C. I. 
R., C.C.A., .54 F.2d 998—First Nat 
Bank v. C. I. R, C.C.A., 45 P.2d 
509, certiorari denied First Nat, 
Bank v. Burnet, 51 S.Ct 492, 283 

U. S. 845, 75 L.Ed. 14'54—Sclioen- 
heit V. Lucas, C.C.A., 44 F.2d 476 
—Eagan v. C. I. R., C.C.A., 43 F. 
2d SSI, 71 A.L.R. 863—Hidden v. 
Durey, D.C.N.Y., 34 P.2d 174—Un¬ 
ion & New Haven Trust Co. v. 
Eaton, D.C.Conn., 20 lB'.2d 419— 
Commonwealth Trust Co. of Pitts¬ 
burgh V. Granger, D.C.Pa., 57 F. 
Supp. 502—Old Colony Trust Co. 

V. Welch, D.C.Mass., 25 F.Supp. 
45—Michigan Trust Co. v. U. S,, 
D.C.Mich., 21 F.Supp. 482. 

D.C.—Pennsjdvania Co. for Insur¬ 
ance on Lives and Granting of An¬ 
nuities V. Helvering, 66 Bt2d '2i84, 
62 App.D.C. 254. 

BeQLuest to cemetery association 
for the maintenance, care, additions, 
and betterments to the cemetery was 
not deductible where it appeared 
that no free burial space was ever 
provided by association, or that 
less than fair value was ever 
charged for burial rights or upkeep. 
—Gand’s Estate v. C. I. R., C.C.A., 
113 F.2d 61, certiorari denied '61 S.Ct 
134, 311 U.S. 696, 85 L.Ed. 451. 


Charter of corporation 

Whether corporation is charitable 
corporation must be determined 
from its charter, rather than from 
the form of its actual organization. 
—Union & New Haven Trust Co. v. 
Eaton, D.C.Conn., 20 P.2d 419. 

83. U.S.—Marshall v. C. I. R., C.C 

A,, 147 F.2d 75, certiorari denied 
65 S.Ct 1413, '325 US 872, 89 L. 
Ed. 1991, rehearing denied ‘66 S.Ct 
14—Levey v. Smith, C.C.A.Ind., 
103 F.2d 643, certiorari denied 60 
S.Ct 94, 308 U.S. *578, 84 L.Ed. 
484. 

Betermination of prospective use 
A bequest to a fraternal associa¬ 
tion ’‘by title absolute and free from 
all trusts” was not deductible from 
gross estate for estate tax purposes 
as bequest for educational, religious, 
or charitable purposes in absence of 
evidence that testator at any time 
expressed or communicated to lega¬ 
tee any intention that legatee devote 
all or any part of gift to any partic¬ 
ular purpose, notwithstanding asso¬ 
ciation was willing that bequest 
should be used exclusively for such 
purposes, and there was proof of as¬ 
sociation’s adoption of resolution 
that bequest should be used exclu¬ 
sively for charitable, religious, and 
educational purposes after report by 
member of association calling atten¬ 
tion to custom of association to use 
bequests exclusively for such pur¬ 
poses. The act of the testator, rath¬ 
er than the donee’s declaration or 
willingness, determines for the pur¬ 
poses of deduction from gross es¬ 
tate whether gifts or contributions 
which have been bequeathed to a 
legatee are to be used exclusively 
for religious, charitable, and educa¬ 
tional purposes within estate tax 
statute,—Levey v. Smith, C.C.A.Ind., 
103 F.2d 643, certiorari denied 60 S. 
Ct. 94, 308 U.S. .578* 84 L.Ed. 484. 
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Bor purposes of case, a residuary 
legatee was considered a trustee for 
a charitable use, although the be¬ 
quest was an outright gift with an 
added request which was hardly 
more than precatory.—In re Sage’s 
Estate, C.C.A., 122 F.2d 480, 137 A. 
L.R. 658, certiorari denied Sage’s Es¬ 
tate V. C. I. R., 62 S.Ct. 480, 314 U.S. 
699, 86 L.Ed. 559. 

Power given testamentary trustees 
to form corporation, a bequest to 
which would not be entitled to a de¬ 
duction if bequest had been made to 
corporation directly, precluded a de¬ 
duction in computation of estate tax 
for bequest to trustees.—Marshall v. 
C. I. R., CC.A., 147 F.'2d 75, certio¬ 
rari denied 65 S.Ct. 1413, '325 U.S. 
872, 89 LEd. 1991, rehearing denied 
66 S.Ct. 14. 

84. U S.—St. Louis Union Trust Co. 

V. Burnet, C.C. A., 59 F.2d 922— 

Leubuscher v. C. I. R., C.C.A., 54 

F.2d 998—Koehler v. Lewellyn, D. 

C.Pa., 44 F.2d 654—Eagan v. C. I. 

R., C.C.A.Ga., 43 F.2d 881, 71 A.L. 

R. 863. 

Baw of state of testator’.s domicile 
and testament did not control in de¬ 
termining whether bequest to trus¬ 
tee was exclusively for charitable 
purposes so as to be deductible in 
determining testator’s net estate 
subject to federal tax.—St, Louis 
Union Trust Co. v. Burnet, C.C.A., 59 
F.2d 922. 

Pttrpos© determinable from will 

(1) Purposes of alleged charitable 
trust with respect to right to deduc¬ 
tion in determining estate tax was 
determined from terms of will.— 
Eagan v. O. I. R., C.C.A.Ga., 43 F.2d 
881, 71 A.L.R. 863. 

(2) Whether or not bequest to 
trustees was “exclusively for educa¬ 
tional purposes,” so as to be deducti¬ 
ble in determining estate tax, was 
ascertained from will, not from 
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no substantial part of its activities shall be carry¬ 
ing on propaganda, or otherwise attempting to in¬ 
fluence legislation, was added to the statute by 
amendment in respect of a corporation and subse¬ 
quently as to a trustee and a fraternal society, or¬ 
der, or association; and such an amendment is ac¬ 
corded effect in a case subject thereto.^^ In some 
cases arising prior to such amendments, a like con¬ 
clusion was reached by holding that political ac¬ 
tivity precludes a corporation from being operat¬ 
ed exclusively for charitable or like purposes,^® 
or trustees from using the gift exclusively for char¬ 
itable or like purposes but in one case the court 
declined to accept this view and asserted that a 
limitation on the right to a deduction, previously 
granted in general terms, is for congress, rather 
than a court or administrative officer, to make.^^ 

The word ''charitable,” as used in the federal 
statute authorizing deductions for estate tax pur¬ 
poses, not being defined by the statute, is to be given 
its ordinary meaning. ^used in the statute, it 
means directed to, or proceeding from, charity.^O 

b. Amount of Deduction Generally 

Deduction for estate tax purposes Is to be made of 
the full amount bequeathed or transferred for charitable 
or like purposes, including the interest falling into the 
bequest or transfer as the result of an irrevocable dis¬ 
claimer of a bequest, legacy, devise, transfer, or power 
within a prescribed time, but reduced by estate or in¬ 
heritance taxes required to be paid out of it, and not 
exceeding, in the case of a transfer, the value of the 
transferred property required to be included in the gross 
estate. 


It is stated generally that, for the purpose of 
determining the amount of the deduction, testa¬ 
mentary gifts for charitable and like purposes are 
to be valued as of the date of decedent’s death, 
and the amount allowable as a deduction must be 
determined on facts existing at that time.^^ 
also stated generally that the amount to be deduct¬ 
ed for testamentary gifts is to be calculated on the 
basis of what the charities actually receive and not 
on the basis of what is provided in decedent’s will.93 
These propositions are, or at times have been, sub¬ 
ject to some limitations and exceptions, as herein¬ 
after appears in this and remaining subdivisions of 
this section. Recognition and effect are accorded 
the statutory provision which limits a deduction on 
account of a transfer for educational or like pur¬ 
poses to the value of the transferred property re¬ 
quired to be included in the gross estate.If a 
testator leaves the income of a sum of money to an 
exempt legatee, for the life of some survivor of the 
testator, and directs that, after the death of such 
survivor, such sum shall go to some nonexempt pur¬ 
pose, the government is not entitled to tax the 
whole value of that sum.^S 

The full amount of the proceeds of a life insur¬ 
ance policy payable to a charitable or educational 
institution is to be deductedand where, at the 
time, the statute allows an exemption of a specified 
amount in favor of beneficiaries other than the ex¬ 
ecutor, such exemption is to be allocated to other 
policies and not prorated among such policies and 


charter privileges of corporation 
formed pursuant thereto, or from 
conduct of trust since.—Leubuscher 
V. C. I. R., C.C.A., 54 F.2d 998. 

S5- U.S.—Sharpe's Estate v. C. I. 

n., C.C.A., 148 F.2d 179. 

S6, U.S.—Vanderbilt v. C. I. R., €.€. 
A, 93 F.'2d 360. 

Bis semination of controversial 
propaganda is not an exclusively ed¬ 
ucational purpose within the mean¬ 
ing of the statute.—^Leubuscher v. 
C I. R., C.C.A., 54 F.2d 998. 

87. U.S.—Marshall v. C. I. R., C.C. 
A., '147 F.2d 75, certiorari denied 
65 S.Ct. 1413, 325 U.S. 872, 89 L. 
Ed. 1991, rehearing denied 66 S.Ct. 
14. 

88. U.S.—Girard Trust Co. v. C. I. 
R, CC.A., 122 F.2d 108, 138 AL. 
R. 448. 

89. D.C.—^Pennsylvania Co. for In¬ 
surance on Lives and Granting of 
Annuities v. Helvering, 66 P.2d 
284, 62 App.D.C. 2'54. 

90. U.S.—Eagan v. €. 1. R., C.C.A 
Ga., 4-3 F.2d 881, 71 A.L.R. 863. 

91. U.S.—Burdick v. C. I. R., C.C. 
A., 117 F.2d 972, certiorari denied 


62 S.Ct. '63, 314 U.S. 631, 86 L.Ed. 
<506. 

Optional valuation of gross estate 
one year after death 
Internal Revenue Code, '26 U.S.C. 
A. § 811 (j) provides that, notwith¬ 
standing the election of the executor 
to have the gross estate valued as 
of one year after decedent's death, 
a bequest, legacy, devise or trans¬ 
fer shall, for the purposes of de¬ 
duction under § 812 (d), be valued as 
of the date of decedent's death, but 
with adjustment for any difference 
in value, not due to mere lapse of 
time or the occurrence or nonoccur¬ 
rence of a contingency, of the prop¬ 
erty as of one year after decedent’s 
death. 

92. U.S.—City Bank Farmers’ Trust 
Co. V. U. S., D.C.N.T.. 5 F.Supp. 
871, affirmed, C.C.A, 74 F.2d 692. 
Situation affecting intention 

In computing estate tax, amount 
of deduction from gross estate for 
charitable bequest cannot exceed 
amount which testator intended to 
bequeath to be used for philanthrop¬ 
ic purposes, the intention as to the 
amount being governed by the situ¬ 
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ation at the time of the testator’s 
death.—ILevey v. Smith, C.C.AInd , 
103 F.2d 643, certiorari denied 60 S. 
Ct. 94, 308 U.S. 578, 84 L.Ed. 484. 

Pacts known subsequent to testa¬ 
tor’s death, by which the amount 
which charitable and educational 
legatees will receive can be deter¬ 
mined, may not be resorted to.— 
Millard v. Humphrey, D.C.N.Y., 8 F. 
Supp. '784, affirmed, C.C.A, Humph¬ 
rey V. Millard, 79 F.2d 107. 

93. U.S.—In re Sage's Estate, C.C. 
A, 122 F.2d 480, 137 AL R. 658, 
certiorari denied Sage’s Estate v. 
C. I. R., 62 S.Ct. 480, 314 U.S. 699, 
86 L.Ed. '559—Heim v. Nee, D.C. 
Mo, 40 F.Supp. 594. 

N.T.—In re Paine's Estate, 41 N.T. 
.S.2d 408. 

94. U.S.—C. I. R. V, Pupin’s Estate, 
C.C.AN.T., 107 F.2d 745. 

95. U.S.—Dugan v. Miles, D.C.Md., 
2‘76 F. 401. 

3t3 C.J. p 315 note 16. 

98. U.S.—jC. I. R. V. Pupin's Estate, 

C.C.AN.T., 107 F.2d 745—McIC:elvy 
V. C. I. R.. C.O.A, 82 F.‘2d 396. 
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the one payable to the charitable or educational in¬ 
stitution.^'^ 

Increase by disclaimer of another bequest In¬ 
ternal Revenue Code, 26 XJ.S.C.A. § 812 (d) was 
amended by the Revenue Act of 1942, § 408 (a), so 
as to make, for estate tax deduction purposes, the 
amount of charitable bequests, legacies, devises or 
transfers include the interest which falls into any 
such bequest, legacy, devise, or transfer as a re¬ 
sult of an irrevocable disclaimer of a bequest, leg¬ 
acy, devise, transfer, or power, if the disclaimer 
is made within a prescribed time; and, aside from 
the time limit, a holding to the same effect was 
made prior to such amendment.®^ 

Reduction by estate, si.iccession, legacy, or in¬ 
heritance taxes. Under the Internal Revenue Code, 
26 U.S.C.A. § 812 (d), and similar statutes, if the 
federal estate tax, or any estate, succession, lega¬ 
cy, or inheritance taxes are, either by the terms 
of the will, or by the law of the jurisdiction under 
which the estate is being administered, or by the 
law of the jurisdiction imposing the particular tax, 
payable in whole or in part out of bequests, lega¬ 
cies, or devises otherwise deductible, the amount 
deductible shall be the amount of such legacies, be¬ 
quests, or devises reduced by the amount of such 
taxes,®® The words '^payable out of” are used in 
the statute in the sense of ^'diminished or reduced 
by,”i and are accorded effect, even though it may 
necessitate the use of an algebraic formula in com¬ 
puting the tax.2 Where, under the state law, the 
federal estate tax is a charge on, or payable out 
of, the general or entire estate, its payment will 


operate to reduce the residuary estate, and there¬ 
fore a deduction for a residuary estate bequeathed 
to charity is, under the amendment, to be corre¬ 
spondingly reduced.® Prior to the enactment of this 
statute the full amount of a charitable bequest was 
deductible without reduction on account of the fed¬ 
eral estate tax^ or a state collateral inheritance 
tax;5 and this was true, even though the will di¬ 
rected pa3mient of inheritance taxes from the fund 
given to charity® or what the charities actually re¬ 
ceived was diminished by the state law regulating 
the incidence of the tax.'^ 

Deduction of taxes generally or as charge against 
estate see infra § 494 c, 

c. Validity of Bequest or Devise; Waiver or 
Compromise of Objections 

A deduction may not be made for a charitable devise 
or bequest which is wholly void; but it may be made 
for one which is merely voidable, where the persons 
entitled to avoid it waive their rights. Whether the 
amount which a charitable legatee receives in accordance 
with a compromise agreement is deductible depends on 
whether the rights of the legatee are derived from the 
will or the agreement. 

In order that it may be deducted, a bequest for 
philanthropic purposes must be legally enforce¬ 
able.® Where, under the state constitution, an at¬ 
tempted devise of realty to charity is absolutely null 
and void and the heirs at law take the property as 
though no testamentary disposition thereof had 
been made, the value of the property has been held 
not to be deductible, notwithstanding the heirs at 
law have executed a quitclaim deed to effectuate 


97. U.S.—C. I. K. V. Pupin’s Estate, 
C.C.A.N.Y., 107 F.2d 745. 

98. U.S.—C. I. K. V. Macaulay’s Es¬ 
tate, €.C.A., 150 F.2a 847. 

Case distiugruished. 

The holding in Davison v. C. I. 
R., C.C.A., 81 F.2d 16, that the re¬ 
nunciation, SIX years after the tes¬ 
tator's death, of a power of appoint¬ 
ment which might have been used to 
defeat certain charitable bequests 
did not relate back to the date of 
the death of the testator, does "not 
conflict with our present decision 
and amounts to no more than saying 
that a delay of six years created 
such an uncertainty in the charita¬ 
ble bequest that the amount of the 
bequest would not be deductible. In 
other words we set a limit to the 
time when a disclaimer is effective 
for tax purposes which has since 
been fixed by the amendment of 
1942."—'C. I. R. V. Macaulay’s Estate, 
aC.A., 150 F.2d 847, 851. 

Question, not decided 
In one case arising before, hut de¬ 


cided after, the enactment of the 
amendment, and involving charitable 
bequests conditioned on the consent, 
of the residuary legatee thereto, the 
court, in view of the fact that the 
amendment was not applicable, 
deemed it unnecessary to consider 
whether the consent of the residu¬ 
ary legatee to the payment of the 
charitable bequests would be equiv¬ 
alent to a disclaimer under the 
amendment or whether the amend¬ 
ment is applicable only to the pos¬ 
sible augmentation of a bequest 
which otherwise has a legal reality 
in the will.—First Trust Co. of St. 
Paul State Bank v. Reynolds, C.C.A. 
Mmn., 137 F.2d 518. 

99. U.S.—^Harrison v. Northern 
Trust Co., Ill., 63 S.Ct. 361, 317 U. 

S. 4’76, 87 UEd. 407. 

Interests subject to payment of es¬ 
tate tax see infra § 776. 


1. 

U.S.- 

—Harrison v. 

Northern 


Trust 

Co., supra. * 


2. 

U.S.- 

—Plarrison y. 

Northern 


Trust 

Co., supra. 
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8. U.S.—^Harrison v. Northern 
Trust Co., supra—Rogan v. Tay¬ 
lor, C.C.A.Cal., 136 'F.2d '598. 

4. U.S.—Edwards v. Slocum, N.T., 
44 S.Ct. 293, 264 U.S. 61, 68 KEd. 
-564. 

5. U.S.—Union & New Haven Trust 
Co. V. Eaton, D.C.Conn., 20 P.2d 
419. 

Md.—Good Samaritan Hospital v. 
Dugan, 12>6 A. 85, 146 Md. 374. 

6. U.S.—Clark v. U. S., D.C.Mass., 
27 F.‘2d 887. 

7. U.S.—Edwards v. Slocum, C.C.A. 
N.Y., 2'87 F. 651, affirmed 44 S.Ct. 
29‘3, 264 U.S. 61, 6i8 L.Ed. 564. 

33 C.J. p '315 note 15. 

8. U.S.—-Levey v. Smith, C.C.A.Ina., 
103 P.2d 643, certiorari denied 60 
S.Ct. 94, 308 U,:S. 578, 84 L.Ed. 484 
—Knoernschild v. C. I. R., C.C.A., 
97 F.2d 213—Mississippi Valley 
Trust Co. V. C. I. R., C.C.A., 72 F. 
2d 197, certiorari denied 55 S.Ct. 
119, 293 U.S. 604, 79 L.Ed. 696, re¬ 
hearing denied 56 S.Ct. 147, 293 
U.S. 631, 79 L.Ed. 717. 
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decedent’s intent.^ On tlie other hand, where, al¬ 
though a residuary bequest to a college is void 
because the will was executed within thirty days 
before death and probate of the will is contested for 
want of testamentary capacity, the college is also 
residuary legatee under an earlier will and the par¬ 
ties agree that the testator’s intent as manifested 
in the latter will shall be carried out, the value of 
the residuary bequest is deductible, the college be¬ 
ing deemed not to take as purchaser from the heirs 
and next of kin.^O Also, where, under the state 
statute, a charitable bequest is merely voidable on 
account of the time of the execution of the will or, 
as to the excess, by reason of the bequest being in 
excess of one half of the testator’s estate, and the 
widow and other persons entitled to the benefit of 
the statute waive and renounce their rights, the 
amount or value of the bequest is deductible,there 
being no uncertainty in the will itself and any un¬ 
certainty as to validity being removed by the waiv¬ 
er,and, as of the date of the death of the testa¬ 
tor, by the probate of the will42 In other words, 
where the testamentary gift is absolute in terms in 
so far as the testator could make it, and uncertain 
only in the sense that the testator’s will in this 
respect is subject to limitations beyond his con¬ 
trol, the deduction is allowable when it becomes 
certain that the bequest is valid4^ 

The amount actually received by a charitable leg¬ 
atee is deductible where the amount it would oth¬ 
erwise have received has been reduced by pay¬ 
ments made, under a compromise of a controversy, 


to persons who objected to probate or instituted a 
will contest and had the requisite standing so to 
do45 However, where a will is not sufficiently 
definite and certain as to the amount receivable 
thereunder by a college, the amount received by the 
college under a compromise agreement is not de¬ 
ductible as the rights of the college are derived 
from the compromise agreement and not from the 
will.i6 

The intention of the testator, expressed in the 
will, to exclude any part of his estate from going 
by way of the residuary estate to charitable corpo¬ 
rations until all of the other legacies and trusts 
are paid in full will be disregarded, for estate tax 
purposes, to the extent that giving effect thereto 
would violate the rule against perpetuities^^ 

d. Absoluteness and Certainty 

(1) In general 

(2) Gift of remainder 

(1) In General 

A testamentary gift for charitable or like purposes is 
an allowable deduction only where the provision in the 
will for the gift is mandatory and the amount or value 
of the gift can be ascertained definitely at the date of 
the death of the testator. 

It may be stated as a general rule that, to be 
deductible from the gross estate for tax purposes, a 
bequest or similar transfer for public, religious, 
charitable, scientific, literary, or educational pur¬ 
poses must be final,^s absolute,^^ irrevocable, 
definite and certain,and, further, the bequest 


9. U S.—^Watkins v. Fly, C.C.A. 

Miss., 1'38 F.2d 578, certiorari de¬ 
nied 64 S.Ct. 80, 320 U.S. ‘T'SO, 88 
LEd. 459. 

10. U.S.—Dumont's Estate v. C. I. 
R., C.C.A., 150 F.2d 691. 

11. U.S.—C. I. R. V. First ISTat. 

Bank, C.C.A.Ga., 102 F.‘2d 129— 

Dimock V. Corwin, C.C.A.N.T., 99 
P.2d 799, affirmed 59 S.Ct '5.51, 306 
U.S. 363, 83 L.Ed. 763—Humphrey 
v. Millard, C.C.A.N.Y., 79 F.2d 107. 

12. U.S.—C. I. R. V. First Nat 

Bank, C.C.A.Ga., 102 F.2d 129. 

Certainty generally see infra sub¬ 
division d of this section. 

13. U.S.—Humphrey v. Millard, C.C. 
A., 79 F.2d 107. 

14. U.S.—Burdick v, C. I- R., C.C. 
A., 117 F.2d 972, certiorari denied 
62 S.Ct 63, 314 U.S. 631, 86 L.Ed. 
606. 

15. U.S.—^Thompson's Estate v. C. 
I. R., C.C.A., 123 F.2d 816—In re 
Sage’s Estate, C.C.A., 122 F.‘2d 480, 
1'37 AL.R. 658, certiorari denied 
Sage's Estate v. C. I. R., 62 S.Ct 
480, 314 U.S. 699, 86 L.Ed. '5i59— 


Heim v. Nee, D.C.Mo., 40 F.Supp. 
594. 

16. U.S.—Robbins v. C. I. R., C.C. 
A., Ill F.2d '828, overruling Smith 
V. C. I. R., C.C.A., 78 F.2d 897. 

17. U.S.—Hidden v. Durey, D.C.N. 

T., 34 F.2d 174. 

18. U.S.—Knoernschild v, C. I. R., 
'C.C.A, 97 F.2d 213. 

19. U.S.—Burdick v. C. I. R., C.C.A., 
117 F.2d 972, certiorari denied 62 
S.Ct 63, 314 U.S. 631, 86 L.Ed. 506 
—Knoernschild v. C. I. R., C.C.A., 
97 F.2d 213. 

To render bequest to fraternal as¬ 
sociation absolute in form, deducti¬ 
ble from gross estate as charitable 
bequest, facts must be such that the 
failure of legatee to use gift for ed¬ 
ucational, religious, or charitable 
purposes would constitute a breach 
of legal duty created by act of ac¬ 
ceptance of trust res under condi¬ 
tions imposed by testator.—Levy v. 
Smith, C.C.A.Ind., 103 F.2d 64<3, cer¬ 
tiorari denied 60 S.Ct. 94, '308 U.S. 
578, 84 L.Ed. 484. 

20. U.S.—^Knoernschild ▼, C. I. R., 
C.C.A., 97 F.2d 213. 

71 ? 


21. U.S.—Hoagland v. Kavanagh, D. 
C.Mich., 36 F.Supp. 875. 

Bequest must be definite in ascer¬ 
tainment 

U. S.—Levey v. Smith, C.C.A.Ind., 103 
F.2d 643, certiorari denied 60 S. 
Ct. 94, 308 U.S. 578, 84 L.Ed. 484— 
Knoernschild v. C. I. R., C.C.A., 97 
F.2d 213—Mississippi Valley Trust 
Co. V. C. I. R., C.C.A., 72 F.2d 197, 
certiorari denied 55 S.Ct. 119, 293 
U.S. '604, 79 L.Ed. 695, rehearing 
denied '5*5 S.Ct. 147, 293 U.S. 6'31, 
79 L.Ed. 717. 

Certainty at time of death 

(1) The question whether gift to 
a charity was certain must be deter¬ 
mined in the light of facts known at 
testator's death, not on facts subse¬ 
quently revealed.—Springfield Safe 
Deposit & Trust Co. v. Hassett, D.C. 
Mass., 43 F.Supp. 401. 

(2) Bequests to charity, to he de¬ 
ductible, must be reasonably cer¬ 
tain at time of testator’s death.— 
Robbins v. C. I. R., C.C.A., Ill F.2d 
828—Davison v. C. I. R., C.C.A., 81 
F.2d 16—First Trust Co. of St Paul 

V, Reynolds, D.C.Minn., 46 F.Supp. 
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or transfer must be unconditionaps or not de¬ 
pendent on any contingency.^^ A deduction from 
the gross estate of a testamentary gift for charity 
or education is allowed only if the amount or value 
of the gift can be ascertained or determined defi¬ 
nitely,^^ or with reasonable certainty,^5 at the date 
of the testator's death, and not where such value 
cannot be determined from any known data and 
rough guesses and approximations, or even the rel¬ 


atively accurate valuations on which the market 
place might be willing to act, are not sufficient.^'^ 
Also, no deduction is permissible where the provi¬ 
sion in the will for charity is not mandatory, 
or where there is uncertainty, other than on the 
question of validity, as to whether it will ever take 
effect,^^ as where it is conditioned on the wholly 
discretionary consent or action of another person 
after the death of the testator,even though there 


497, affirmed, C.C.A., First Trust Co. 
of St. Paul State Bank v. Reynolds, 
137 F.2d 51S. 

Matters to "be set out 

The certainty of statement re¬ 
quired to exempt charitable bequest 
from estate tax is not that every 
feature of designation by testator 
be set out, but that he set out suffi¬ 
cient so that from things designated 
the entire matter may be made cer¬ 
tain.—Levey v. Smith, C.C.A.Ind., 
103 F 2d 643, certiorari denied 60 S. 
Ct. 94, 308 U.S. 57'S, 84 L.Ed. 484— 
Mississippi Valley Trust Co. v. C. 1. 

R. , C.C.A., 72 F.2d 197, certiorari de¬ 
nied 55 S.Ct. 119, 293 U.S 604, 79 
L Ed. 695, rehearing denied 55 S.Ct. 
147, 293 U.S. 631, 79 L.Ed. 717. 

22 . U.S.—Helvering v. Union Trust 
C3. of District of Columbia, C C. 
A., 12’5 F 2d 401, certiorari denied 
Union Trust Co. of District of Co¬ 
lumbia V. Helvering, 62 S.Ct. 12.92, 
316 U.S. 696, 86 L Ed. 1766— 

Knoernschild v. C. I. R., C.C.A., 97 
F.2d 21'3. 

Oouditious imposed on church 

(1) Bequest of net income from 
preferred stock of corporation to 
church on certain conditions for ten 
years was not deductible where, at 
the time of testator's death, it was 
impossible to determine definitely 
whether, for the extended period, the 
church would comply with the con¬ 
ditions.—St. Louis Union Trust Co. 
V. Burnet, C.C.A., 59 F.2d 92'2. 

(2) Instrument of gift providing 
that donor was giving specifled sum 
toward creation of fund for erection 
of community adjunct to church on 
condition that church contribute 
eciiial amount within specified time 
and providing other qualifications 
did not authorize deduction from do¬ 
nor’s gross estate for estate tax pur¬ 
poses, because gift was based on 
conditions precedent not shown to 
have been fulfilled at donor's death, 
although conditions were subse¬ 
quently fulfilled.—U. S. V. Fourth 
Nat. Bank m Wichita, C.C.A.Kan., 83 
F.2d 85, 107 A.L.R. 793, certiorari 
domed Fourth Nat. Bank v. U. S., 57 

S. Ct. -38, 299 U.S. 676, 81 L.Ed. 423. 
Purpose of treasury regulatlou re¬ 
lating to deductions for estate tax 
purposes of gifts to corporations or¬ 
ganized for religious, charitable, 
Ecientiflo and educational purposes 


is to prevent deduction of bequests 
that are conditional or contingent 
and that ultimately may not be paid. 
—First Trust Co. of St. Paul v. 
Reynolds, D.C.Minn., 46 F.Supp. 497, 
affirmed, C C.A., First Trust Co. of 
St. Paul State Bank v. Reynolds, 137 
F.2d 518. 

23. U.S.—Hoagland v. Kavanagh, D. 
C.Mich., 36 F.Supp. 875. 

24. U.S.—C. I. R. V. Merchants Nat. 
Bank of Boston, C.C.A., 132 F.2d 
483, affirmed U. S. Merchants Nat. 
Bank of Boston v. C. I. R., 64 S. 
CL 108, 320 U.S. 256, 88 L Ed. '35— 
Helvermg v. Union Trust Co. of 
District of Columbia, C.C.A., 125 
F.2d 401, certiorari denied Union 
Trust Co. of District of Columbia 
V. Helvering, 6‘2 S.Ct. 1292, 316 U. 
S. 696, 86 L Ed. 1766—Gammons v. 
Hassett, C.C.A.Mass., 121 F.2d 229, 
certiorari denied 62 S Ct. 136, 314 
U.S. 673, 86 L.Ed. 539—Turner v. 
Hassett, D.C.Mass., 55 F.Supp. 637. 
K'glily reliable appraisal of 

amount charity will receive must be 
available, and made, at death of tes¬ 
tator.—Merchants Nat. Bank of Bos¬ 
ton V. C. I. R., Mass., 64 S.Ct. 108, 
320 U.S. 25'6, 88 L.Ed. 35, certiorari 
granted 63 S.Ct. 10'31, 319 U.S. 734, 
87 L.Ed. 1695. 

Indefiuiteuess and uncertainty under 
provisions of will 
Where will left residuary estate 
in trust for decedent’s daughter for 
life, gave daughter power to appoint 
by will to college up to a certain 
sum, and in event of her failure to 
exercise power, trustees were direct¬ 
ed to pay such sum to college on 
daughter's death, amount which col¬ 
lege might have received under will 
was lacking in definiteness and cer¬ 
tainty as to amount, and was not de¬ 
ductible in computing federal estate 
tax.—Robbins v. C. I. R, C.C.A., 111 
F.2d *828. 

G-ift to charity is deductible when 
amount that will go to charity is 
certain or ascertainable.—McDonald 
V. Welch, D.aMass., 17 F.Supp. 549. 

25. U.S.—Pennsylvania Co. for In¬ 
surances on Lives and Granting 
Annuities v. Brown, C.O.A.Pa., 70 
P.2d 269. 

26. U.S.—Humes v. U. S., Ct.Cl., 48 
S.Ct. 347, 276 U.S. 457, 72 L.Ed. 667 
—St. Louis Union Trust Co. v. 
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Burnet, C.C..4., 59 F.‘2a 922—Del- 
aware Trust Co. v. Handy, D.C. 
Del., 53 F.2d 1042. 

27. U.S.—Merchants Nat. Bank of 
Boston V. C. I. R, Mass., 64 S.Ct. 
108, 320 U.S. 256, 88 L.Ed. *35. 
Court should not indulge in specu¬ 
lation in an attempt to value chari¬ 
table bequests when contingencies 
are not susceptible of accurate eval¬ 
uation.—Turner v. Hassett, D.C. 
Mass., 55 F.Supp. 637. 

2S. U.S.—First Trust Co. of St. 

Paul State Bank v. Reynolds, C.C. 
A.Minn., 137 F.2d 518—Norris v. 
C. I. R., C.C.A., 134 P.2d 796, 149 
A.L.R. 1324, certiorari denied 64 
S.Ct. 6.3, '320 U.S. 75 6, 88 L.Ed. 450, 
rehearing denied 64 S.Ct. 199, 320 
U.S. 813, 88 L.Ed. 491—Mississippi 
Valley Trust Co. v. C. I. R., C.C. 
A., 72 F.2d 197, certiorari denied 
55 S.Ct. 119, 293 US. 604, 79 L.Ed. 
695, rehearing denied 55 S.Ct. 147, 
29'3 U.S. 631, 79 L.Ed. 717. 

Bequest must possess qualities of 
definite command which will define 
legal rights of all parties to proper¬ 
ty intended to be affected.—Knoerns¬ 
child V. C. I. R., C.C.A., 97 F.'2d 213. 
Bequest mandatory as to nominal 
amount only 

Where will directed testatrix' 
trustees to pay a specified charitable 
institution a sum “not exceeding" 
five thousand dollars, the amount ex¬ 
pended by the trustees in executing 
the gift was not deductible in com¬ 
puting estate taxes, since while the 
bequest was mandatory, in view of 
the words “not exceeding," it was 
for no more than one cent.—Norris 
V. C. I. R., C.C.A., 134 F.2d 796, 149 
A.L R. 1324, certiorari denied 64 S. 
Ct. 63, '320 U.S. 756, 88 L Ed. 450, re¬ 
hearing denied 64 S.Ct. 199, 320 U.S. 
813, -88 L.Ed. 491. 

29. U.S.—Burdick v. C. I. R, C C.A., 

117 P.2d 972, certiorari denied 62 
set. 63, 314 U.S. 631, 8'5 L.Ed. 506. 
Uncertainty as to validity see supra 
subdivision c of this section. 

60. U.S.—First Trust Co. of St. 
Paul State Bank v. Reynolds, C.C. 
A.Minn., 137 F.2d 518—Norris v. C. 
I. R., C.C.A., 134 F.2d 796, 149 A. 
L.R. 1324, certiorari denied 64 S, 
Ct, m, 320 U.S. 75<6. 88 L.Ed. 450, 
rehearing denied 64 S.Ct. 199, 320 
U.S. 813, 88 L.Ed. 491—Burdick v. 



§ 493 


INTERNAL EEYENUE 


47 C.J.S. 


is a strong likelihood or probability that such person 
will consent or act^^ and he subsequently so does.^^ 

On the other hand, where the gift is in terms 
effective as of the time the testator died and only 
an improbable diminution of funds available to pay 
the gift creates a contingency, the gift is not too 
uncertain to be treated as absolute for purposes of 
deduction.^3 Although congress, in permitting es¬ 
tate tax deductions for charitable bequests, used the 
language of outright transfer, it apparently envis¬ 
aged deductions in some circumstances where con¬ 
tingencies not resolved at the testator’s death cre¬ 
ated the possibility that only a calculable portion of 
the bequest may reach ultimately its charitable des¬ 
tination.^^ Accordingly, the view is taken that the 
right to deduct the value of a bequest depends, not 
on whether the bequest is vested or contingent, but 
on whether it has an ascertainable market value.^^ 
Indeed, it is declared that the general statement, 
discussed supra § 492, that deductions claimed may 
not be ascertainable or even accrue until the hap¬ 
pening of events subsequent to death, is true in re¬ 
spect of deductions for conditional charitable be¬ 


quests which cannot be measured until the happen¬ 
ing of some subsequent event or in cases where be¬ 
quests to charity are in whole or in part diverted to 
a use for which the bequest would not be deducti¬ 
ble had it been directly so bequeathed by decedent.^6 
Whether a conditional transfer or bequest to char¬ 
ity is deductible depends, it is said, on the par¬ 
ticular facts in each individual case.^^ Amount re¬ 
ceived, under compromise agreement where will is 
indefinite and uncertain see supra subdivision c of 
this section. 

(2) Gift of Remainder 

(a) In general 

(b) Authority or direction to invade cor¬ 

pus for another purpose 

(a) In General 

Reasonable certainty, under the circumstances pre¬ 
vailing at the death of decedent, that the future estate 
or interest will vest in possession and enjoyment is es¬ 
sential to deduction of a remainder estate or interest 
given to charity by testamentary disposition. 

In making a deduction for a remainder interest or 
estate given, devised, or bequeathed to charity, the 


C. I. R., O.G.A., 117 R.2d 972, cer¬ 
tiorari denied 6‘2 S.Ct. 63, 314 U. 

S. 631, S6 LEd 506. 

Duty or discretion 

(1) The statute permitted deduc¬ 
tion of value of estate which testa¬ 
tor directed should be distributed to 
such charities and worthy objects as 
his executor and sister might deter¬ 
mine, notwithstanding will did not 
specifically name the chanties or the 
amount to which each charity should 
be entitled, where the will contained 
no grant of discretionary authority 
to the executor to distribute any 
part of the net proceeds of the es¬ 
tate other than to charities, as, in 
such case, the estate was given to 
charity under authority of will and 
not as a result of the absolute dis¬ 
cretion of executor.—Beggs v. U. S., 
CtCL, 27 F.Supp. 599. 

(2) Where testator making chari¬ 
table bequest to a class provides the 
method of particular designation in 
the class and raises the duty to 
make such designation, bequest i^ 
sufidciently certain to be exempt 
from estate tax, but requirement of 
certainty is not satisfied where the 
discretion is whether or not to make 
a designation, rather than a discre¬ 
tion to particularize within the des¬ 
ignated class.—Mississippi Valley 
Trust Co. V. C. I. R., C.C.A., 72 F.2d 
197, certiorari denied 55 S.Ct. 119, 
293 U.S. 604, 7’9 L.Ed. 395, rehearing 
denied 5-5 S.Ct. 147, 293 U.S. -631, 79 
LEd. 717. 

31. U.S.—^^First Trust Co. of St. 

Paul State Bank v. Reynolds, C.C. 

A.Minn., 137 F.2d 518. | 


32. U.S.—First Trust Co. of St. 
Paul State Bank v. Reynolds, su¬ 
pra. 

Begulation requiring performance 
of act or occurrence of event on 
which effectiveness of a charitable 
bequest is made dependent before 
deduction can be allowed refers only 
to operativeness of bequests which 
themselves have a legal reality or 
certainty in the will and does not 
recognize the right of a conditional 
bequest which is without legal cer¬ 
tainty in the will to tax deductibili¬ 
ty by relation back.—^First Trust Co. 
of St. Paul State Bank v. Reynolds, 
supra. 

33. U.S—Burdick v. O. I. R., C.C.A., 
117 P.2d 972, certiorari denied 62 
S.Ct. 33, 314 U.S. 631, 83 L.Ed. 506. 

34. U.S.—Merchants Nat. Bank of 
Boston V- C. I. R., Mass., 64 S.Ct. 
lOS, 320 U.S. 256, 38 L.Ed. 33. 

35. U.S.—^Meierhof v. Higgins, C.C. 
A.N.Y., 129 F.2d 100'2. 

Value £■ scertaiuaTble by reasonable 
methods or recognized data 
Conditional transfer or bequest to 
charity authorizes deduction from 
gross estate for estate tax purposes 
in amount of value of contingent in¬ 
terest created thereby if value of 
contingent interest can be ascer¬ 
tained by reasonable methods or by 
recognized data as of date of testa¬ 
tor’s death.—U. S. v. Fourth Nat. 
Bank in Wichita, C.C.A.Kan., 83 F. 
2d 85, 107 A.L.R. '793, certiorari de¬ 
nied Fourth Nat. Bank v. U. S., 57 
S.Ct. 38, 299 U.S. 575, 81 L.Ed. 423. 
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Uncertainty arising from conditions 

The consideration controlling the 
decision of a particular case may be 
that such uncertainty, doubt, and 
conjecture arises from the condi¬ 
tions in the will that the value of 
the bequest is not ascertainable at 
the time of testator’s death; and it 
may not be the nature of the inter¬ 
est in the property, as vested or con¬ 
tingent, derived by the charity under 
the will, or the nature of the condi¬ 
tions, precedent or subsequent, on 
which the bequest depends.—Helver¬ 
ing V. Union Trust Co. of District of 
Columbia, C.C.A., 125 F.2d 401, cer¬ 
tiorari denied Union Trust Co. of 
District of Columbia v. Helvering, 
62 S.Ct. 1292, 316 U.S. 696, '83 IL.Ed. 
1766. 

36. U.S.—In re Sage’s Estate, C.C. 
A., 122 F.2d 480, 137 A.L.R. 658, 
certiorari denied Sage’s Estate v. 
C. I. R., 32 S.Ct. 430, 314 U.S. 399, 
186 L.Ed. 559. 

37. U.S.—U. S. V. Fourth Nat Bank 
in Wichita, C.C.A.K:an., 83 T’.2d 85, 
107 A.L.R. 793, certiorari denied 
Fourth Nat Bank v. U. S., 57 S. 
Ct 38, 299 U.S. 575, 81 L.Ed. 423. 

Wliere evidence showed that mem¬ 
orial church to wife was one of 
“ideals of Settlor with reference to 
ownership of money,’’ which trus¬ 
tees were required to consider in 
administering trust, trustees' ap¬ 
pointment to church was not void 
for uncertainty, with regard to es¬ 
tate tax deduction.—Brown v. C. I. 
R., C.C,A., '50 F.2d 842. 
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value thereof must be determined from data avail¬ 
able at the time of the death of decedent.^^ The 
deduction is allowable only if it is reasonably cer¬ 
tain, under the circumstances prevailing at testator’s 
death, that the future estate will vest in possession 
and enjoyment.S9 Uncertainty prevents deduction 
of a remainder which is contingent on the death of 
a person before arriving at a designated age,40 or 
on the death of a man without issue.^i A like 
conclusion is reached where the remainder is con¬ 
tingent on the death of a woman without issue and 
the court applies the presumption that an adult wo¬ 
man is capable of bearing children as long as she 
lives, notwithstanding the woman in question is 
fifty two years old at testator’s death ;42 but in cas¬ 
es where the remainder was contingent on the 
death of a woman without issue, and at the time 
of testator’s death she was childless and fifty nine 
years of age^^ or childless and, by reason of a pri¬ 
or surgical operation, incapable of bearing chil¬ 
dren,the courts have allowed the deduction after 
declining to apply the presumption. 

The actuarial value of a remainder bequeathed to 
charity may be deducted.^^ Even though the life 
tenant or beneficiary dies before the estate tax is 
paid, the value of the remainder is to be computed 
on the basis of the probable duration of his life ac¬ 
cording to mortality tables, rather than on its actual 
duration.^® 
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(b) Authority or Direction to Invade Corpus 
for Another Purpose 

In a will bequeathing the use of, or income from, 
property to a person for life and the remainder of the 
principal to charity, a provision authorizing the trustee 
or the life tenant or beneficiary to invade the principal 
for a designated purpose does or does not prevent de¬ 
duction of the charitable bequest according as it does or 
does not prevent ascertainment of the present value of 
the charitable bequest with reasonable accuracy and 
without resort to speculation ar conjecture. 

The mere fact that a will, which bequeaths in¬ 
come to a person for life and the remainder of the 
principal to charity, authorizes or directs the trustee 
or life beneficiary to invade the principal to the ex¬ 
tent necessary for a designated purpose, such as the 
support of the beneficiaiyq may not prevent deduc¬ 
tion of the remainder given to charity,^”^ as where 
the possibility of invasion of the principal is so re¬ 
mote as not seriously to affect ascertainment of the 
value of the charitable bequest with reasonable ac¬ 
curacy,^ ^ or where, in accordance with a standard 
or limitation, such as the beneficiary’s customary 
standard of living, expressed^^ or implied^^ in the 
will, the amount of corpus that may be diverted is 
capable of being stated in definite terms of money.®^ 
On the other hand, a testamentary provision au¬ 
thorizing or directing an invasion of the corpus 
may be so worded as to prevent deduction of the 
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38. tr.S.—U. S. V. Provident Trust 

Co., CtCL, 54 S.Ct. .389, 291 U.S. 
272, 78 LEd. 793—^Wells Fargo 

Bank & Union Trust Co. v. O. I. 
R., C.C.A., 145 P2d 132. 

Absence of sliowing* of impossibility 
of contingency 

Where will making bequests to 
charities of corpus of trust con¬ 
tained a provision that, on death of 
primary beneficiaries and their 
spouses, income of the trust should 
go to any minor children of primary 
beneficiaries until youngest child be¬ 
came twenty-one years of age, com¬ 
missioner, in determining present 
value of charitable remainder for 
purpose of computing deductions to 
be made from gross estate, properly 
deferred the possible vesting of the 
charitable remainder for twenty-one 
years after death of last primary 
beneficiary, in absence of showing of 
impossibility of the contingency of 
any of primary beneficiaries leaving 
children under twenty-one years of 
age.—Turner v. Hassett, D.C.Mass., 
i55 F.Supp. 6'37. 

39. U.S.—City Bank Farmers' Trust 
Co. V. U. :S., D.C.N.Y., 6 F.Supp. 
871, affirmed, C.C.A., ’74 F.2d 692. 
Treasury regulation, requiring 

performance of act or occurrence of 


event on which conditional bequest 
depends before deducting amount 
thereof from value of testator’s 
gross estate for estate tax purposes, 
cannot be read into subsequent act 
requiring deduction of bequests to 
charitable corporations, and hence 
does not preclude deduction of value 
of bequest of remainder interest.— 
City Bank Farmers’ Trust Co. v. U. 
O.C.A,]Nr.T., 74 F.2d 692. 

40. US.—Wood V. U. S., B.C.Ark., 
20 F.Supp. 197. 

41. U.S.—City Bank Farmers’ Trust 
Co. V. U. S., DC.N.Y., 5 F.Supp, 
8'71, affirmed, C.C.A., ‘74 F.2d 692. 

42. U S.—Farrington v. C. I. R , C C. 
A., 30 F.'2d 915, 67 A.L.R. 535, cer¬ 
tiorari denied 49 S.Ct. ’513, 279 U. 
S. 873, 713 L.Ed. 1008. 

43. U S.—City Bank Farmers’ Trust 
Co. V. U. S., C.C.A.]Sr.Y., 74 F. 2 d 
692. 

44. U.S.—U. S. V. Provident Trust 
Co., CtCl., 64 :S.Ct. 389, 291 U.S. 
272, 78 L.Ed. 793. 

45. U.S.—Neierhof v. Higgins, C.C. 
A-N-Y., 129 F.2d 1002. 

40. U.S.—Ithaca Trust Co. v. U. S., 

Ct.Cl., 49 S.Ct. 291, 279 U.S. 151, 73 
li.Ed. ’64’7. 

Contra Union Trust Co. of Pittsburg, 
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Pa. V. Heiner, D.CPa., 19 P.2d '362 
—Boston Safe Deposit & Trust Co. 
V. Nichols, D.C.Mass., IS P.2d 660. 

47. U.S.—Lucas v. Mercantile 
Trust Co., C.C.A., 43 P.2d 39. 

48. U.S.—^C. I. R. V. Wells Fargo 
Bank & Union Trust Co., C.C.A, 
145 P.2d 130—C. I. R. v. Bank of 
America Nat. Trust & Savings 
Ass’n, C.C.A., 13>3 F.2d 753—First 
Nat. Bank v. Snead, 'C.C.A.Ala., 24 
F.2d 186. 

Lack of reasonable possibility, at 
time of death, of invasion of pHn- 
clpal 

U.S.—Millard v. Humphrey, D.C.N. 
Y., i8 F.Supp. 784, affirmed, C.C.A., 
Humphrey v. Millard, 79 P.2d 10'7. 

49. U.S.—Ithaca Trust Co. v. U. S., 
CtCl., 49 S.Ct. 291, 279 U.S. 151, 
73 L.Ed. '647. 

50. U.S.—Millard v. Humphrey, D. 
C.N.Y,, 8 F.Supp. '784, affirmed, C. 
C.A., Humphrey v. Millard, 79 F. 
2d 107. 

51. U.S.—Ithaca Trust Co. v. U. S., 
GtCL, 49 set. 291, 279 U.S. 151, 
73 L.Ed. '647—Helvering v. Union 
Trust Co. of District of Columbia, 
C.C.A., 125 F.2d 401, certiorari de¬ 
nied Union Trust Co. of District 
of Columbia v. Helvering, 62 S.Ct. 
1292, 316 U.S. *696, 86 L.Ed. 1766. 
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remainder given to charity,^2 ag where it is such 
that the amount which will be diverted to private 
use and the present value of the charitable remain¬ 
der are not certain and are not ascertainable^^ with¬ 
out resorting to speculation and conjecture.^^ It is 
only where the conditions on which the extent of 
the invasion of the corpus are fixed by reference to 
some readily ascertainable and reliably predictable 
facts that the amount which will be diverted from 
charity and the present value of the charitable be¬ 
quest become adequately measurable so as to make 
the charitable bequest deductible.^^ Where the 
standards by which the extent of permissible diver¬ 
sion of the corpus is to be measured embrace fac¬ 
tors which cannot be accounted for accurately by 
reliable statistical data and techniques, so that nei¬ 
ther the amount which the private beneficiary will 
use nor the present value of the charitable gift can 
be computed, the charitable bequest may not be 
deducted.^6 Instances of testamentary provisions 
preventing deduction are those which authorize in¬ 
vasion of the corpus for the “happiness^" of the 
testator's wife^7 or to the extent that she may ‘‘de- 

sire."58 

In some of the cases in which the deduction was 
allowed, notwithstanding the existence of power to 
invade the principal, the income was sufficient to 
maintain and support the beneficiary,and in one 
case in which it was disallowed the fact that the 


income was insufficient was accorded considerable 
weight. 6 

Where the will is construed not to give the life 
tenant power to consume the principal, and the 
present value of the charitable bequest is ascertain¬ 
able on an actuarial basis, such value should be de¬ 
ducted. 

§ 494 . - Funeral and Administration Ex¬ 

penses and Claims against Estate 

a. Funeral expenses 

b. Administration expenses 

c. Claims or charges against estate 

a. Funeral Expenses 

Proper funeral expenses are deductible from the gross 
estate. 

Under the Internal Revenue Code, 26 U.S.C.A, § 
812 (b) (2), and similar statutes, a deduction is al¬ 
lowed for funeral expenses,such as the cost of 
a monument, although not yet paid,^^ but the cost 
of perpetual care and maintenance of a mausoleum 
and cemetery lot have been held not to be deducti¬ 
ble.^^ Deduction of funeral expenses is allowed 
notwithstanding such expenses do not exist until 
after the death of decedent^s and the amount there¬ 
of depends on facts developed subsequent to death.^® 

It is held, in accordance with the law of one 
state wherein the community system of property ob- 


52. tJ.S.—Oammons v. Hassett, O.C. 
A.Mass., 121 F.2d 229, certiorari 
denied 62 S.Ct. 136, -314 U.S. 673, 
86 iL.Ed. '539—Knoernschild v. €. 
L R., C.C.A., 97 F.2d 213. 

53. U.S.—C. I. R. V. Merchants Nat. 
Bank of Boston, C.C.A,, 1'32 F.2d 
4S3, affirmed Merchants Nat. Bank 
of Boston V. C. L R., 64 S.Ct. 108, 
320 U.S. 25'6, 88 L.Ed. ,35—Gam¬ 
mons V. Hassett, C.C.A,Mass., 121 
E.2d 229, certiorari denied 62 S. 
Ct. 136, 314 U.S. 673, *86 B.Ed. 539. 

54. U.S.—McDonald v. Welch, D.C. 
Mass., 17 F.Supp. ‘549—^Mead v. 
Welch, D.aCaL, 13 F.Supp. 981. 

55. U.S.—Merchants Nat. Bank of 
Boston V. G. 1. R., Mass., 64 S.Ct. 
108, 320 U.S. 256, 88 L.Ed. 35. 

56. U.S.—^Merchants Nat Bank of 
Boston V. C. I. R., supra. 

57. U.S.—Merchants Nat. Bank of 
Boston V. O. I. R., supra. 

58. U.S.—Gammons v. Hassett, D.C. 
Mass., *36 F.Supp. '529, affirmed, C. 
C.A., 121 F.2d 229, certiorari de¬ 
nied 62 S.Ct 136, 314 U.S. 673, '86 
L.Ed. 539. 

Invasion unlikely 

Where will making bequests to 
charities provided that testator's 


wife might invade corpus of trust 
to the extent that she might at any 
time and from time to time need or 
desire, the value of the charitable 
remainders was not determinable at 
time of testator's death, and there¬ 
fore their value could not be deduct¬ 
ed from gross estate in computing 
estate tax, notwithstanding likeli¬ 
hood of an invasion of the principal 
was extremely remote at testator's 
death.—Gammons v. Hassett, C.C.A. 
Mass., 121 F.2d 229, certiorari de¬ 
nied 62 S.Ct. 136, 314 U.S. '673, '86 
L.Ed. 639. 

59. U.S.—Ithaca Trust Co. v, U. S., 
CtCl., 49 S.Ct. 291, 279 U.S. Ii51, 
73 L.Ed. 647—C. 1. R. v. Bank of 
America Nat. Trust & Savings 
Ass'n, C.C.A., 13*3 F.2d 753—^Mil¬ 
lard V, Humphrey, D.C.N.T., 8 F. 
Supp. 784, affirmed, C.C.A., 
Humphrey v. Millard, 79 F.2d 107. 

00. U.S.—'Springrfield Safe Deposit & 
Trust Co, V. Hassett, D.C.Mass,, 
4,3 F.Supp. 401. 

61. U.S.—Mead v. Welch, C.€.A.CaL-, 
95 F.2d 617. 

Determination of state court that, 
under terms of will devising proper¬ 
ty to testator's widow for life with 
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remainder over in trust for charita¬ 
ble purposes, widow could not in¬ 
vade corpus of estate, was binding 
on federal taxing authorities and 
rendered charitable bequests suffi¬ 
ciently ascertainable to warrant 
their deduction from gross estate 
for estate tax purposes.—Henrick- 
sen V. Baker-Boyer Nat. Bank, C.C.A. 
Wash., 139 F.2d 877. 

62. U.S.—Tate v. O'Malley, D.C.Pa., 
52 F.Supp. 834. 

Spouse’s ability to pay 

Such deduction |nay be allowed, 
even though the surviving spouse, 
who was insolvent before decedent’s 
death, received more than the 
amount of such expenses under de¬ 
cedent's will.—Tate v. O'Malley, su¬ 
pra. 

63. U.S.—Loeb V. McCaughn, D.C. 
Pa,, 20 'F.2d 1002. 

64. U.S.—Igleheart v. C. I. R., C.C. 
A.Fla., 77 P.2d 704. 

65. U.S.—Jacobs v. O. I. R., C.C.A., 
34 P.2d 2'33, certiorari denied Ja¬ 
cobs V. Lucas, '50 S.Ct. S'5, 280 U. 
S. 603, '74 L.Ed. 647. 

ea U.S.—Boston tSafe Deposit & 
Trust Co. v. Nichols, D.C.Mass., 
18 F.2d '660. 
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tains, that all of the funeral expenses are deductible 
from decedent's share of one half of the community 
property, where he had no separate property, 
and, in accordance with the law of another state, 
that only one half of such expenses is deductible.^^ 

b. Administration Expenses 

In computing the net estate for estate tax purposes, 
a deduction is allowed for proper and necessary adminis¬ 
tration expenses. 

The administration expenses contemplated by the 
Internal Revenue Code, 26 U.S.C.A. § 812 (b) (2), 
and similar statutes, providing for a deduction of 
administration expenses, are expenses which affect 
the estate as a whole, which are necessary to wind 
up the administration thereof, which are prop¬ 
erly incurred in the ordinary administration of the 
estate,'^® and which are allowable under the law of 
the jurisdiction under which the estate is being ad- 
ministered.'^i It is not essential to deduction of 
administrative expenses that they shall have been 


paid '^2 ot that they shall have been allowed by or¬ 
der of a state court, provided they are reasonably 
allowable by the laws of the jurisdiction;'^^ the 
requirements of the statute are met where the 
charges are proper and will ultimately be allowed 
in the ordinary course of administration.*^^ Also, 
not all outlays authorized by the administering 
court or required by statute are necessarily deducti- 

ble.75 

An executor has the burden of establishing the 
amounts, as well as the allowable character, of de¬ 
ductions claimed as administration expenses.*^® He 
is not precluded from claiming deductions for ad¬ 
ministration expenses in estate tax returns because 
some or all of the deductions claimed were also 
claimed in an income tax return.'^'^ 

Like funeral expenses, considered supra subdi¬ 
vision a of this section, administration expenses do 
not exist or accrue and are not ascertainable until 
the happening of facts subsequent to the death of 
decedent."^ S 


€7. U.S.—Blair v. Stewart, C.C.A., 
49 F.2d 257. 

63. U.S.—Lang-’s Estate v. C. I. R., 
C.C.A., 97 P.2d 867. 

69. U.S.—Bretzfelder v. C. I. R., C. 
C.A., 86 F,2d 713—Adriance v. Hig¬ 
gins, D.C.N.Y., '30 F.Supp. 70, af¬ 
firmed, CC.A., 113 F.2d 1013. 
Prolongation of administration 

(1) The mere fact of prolongation 
of administration does not have any 
effect on propriety of deduction of 
certain items as administration ex¬ 
penses; prolongation of administra¬ 
tion of estate is a matter of concern 
purely of court having estate in 
charge; and a particular estate may, 
because of the character of most of 
its assets, require prolonged admin¬ 
istration.—Adams v. C. I. R., 'C.C.A., 
110 F2d 578. 

(2) An executor was not preclud¬ 
ed from deducting expenses as ad¬ 
ministration expenses for estate tax 
purposes because of testamentary 
trusts which would have justified a 
prolongation of administration for 
purpose of providing funds for such 
trusts, where evidence disclosed that 
administration was not prolonged 
for such purpose, but because the 
character of assets made it impos¬ 
sible of quick disposition and ad¬ 
ministration was being conducted 
for the benefit of the estate as a 
whole.—Adams v. C. I. R., supra. 

(3) However, it is asserted that 
the rule seems to be that only such 
expenses as would be incurred with¬ 
in the time usually required for the 
administration of decedent's estate 
are properly deductible.—^Adriance v. 


Higgins. D.C.N.Y., 30 F.Supp. 70, af¬ 
firmed, C.C.A., 113 F.2d 1013. 

70. U.S.—C. I. R. v. Davis, C.C.A., 

132 F.2d 644. 

Numerous ordinary expenses 

It was the evident purpose of con¬ 
gress that the gross estate should 
have deducted from it numerous, or¬ 
dinary charges and expenses inci¬ 
dent to the administration and set¬ 
tlement of the estate.—C. I. R. v. 
Bronson, C.C.A., 32 F,2d 112. 
Carrying on business 

(1) If there is a difference in es¬ 
tate tax between activities of an or¬ 
derly administration and carrying on 
of business by an executor, such is 
not measured by prior activities of 
testator, the gauge being whether 
certain activities of executor are not 
such as properly fall within duties 
of executor in collection and protec¬ 
tion of assets, discharge of obliga¬ 
tions, and distribution of the resi¬ 
due.—Adams v. C. I. R., C.C.A., 110 
F.2d 578. 

(2) Where estate, because of 
character of most of assets, required 
prolonged administration and stock 
dealing by executor was to protect 
estate and to earn money to pay 
debts, carry administration and aid 
distribution, and traded securities 
amounted only to about one half of 
total securities which were less than 
one third of total assets of estate, 
executor in stock transaction was not 
carrying on business apart from ordi¬ 
nary administration of estate, with 
respect to the question whether ex¬ 
penses were deductible in ascertain¬ 
ing estate tax.—^Adams v. C. 1. R., 
supra. 


71. U.S.—Schmalstig v. Conner, D. 
C.Ohio, 46 F.Supp. 531—^Lewis v. 
Bowers, D.C.N Y., 19 F.Supp. 745— 
Smith V. U. S., D.C.Mass., 16 F. 
Supp. 397, affirmed, C.C.A., U. S. v. 
Nichols, 92 F.2d 704—Bourne v. U. 
S., CtCl., 2 F.Supp. 228. 

72. U.S.—Smith v. U. S., D.C.Mass., 
16 F.Supp. 397, affirmed, C.C.A., U. 
S. V. Nichols, 92 F.2d 704—Bourne 
V. U. S., Ct.CL, 2 F.Supp. 228. 

Ample property to meet expenses 
Executors having personalty of 
ample value to meet administration 
expenses and satisfy bequests are 
entitled to deduct full amount of 
such expenses and charitable bequest 
in addition to value of realty previ¬ 
ously taxed as part of estate of tes¬ 
tator’s mother.—Parrott v. U. S., D. 
C.Cal., 42 P.2d 522. 

73. U.S.—C. I. R. V. Bronson, C.C.A., 
32 F.2d 112—Lewis v. Bowers, D. 
C.N.Y., 19 F.Supp. 745—Bourne v. 
U. S., Ct.Cl., 2 F.Supp. 228. 

74. U.S.—Bourne v. U. S., supra. 

75. U.S.—Adams v. C. I. R., C.C.A., 
110 F.2d 578. 

76. U.S.—Adams v. C. I. R., supra. 

77. U.S.—^Adams v. C. I. R., supra. 

78. U.S.—In re Sage’s Estate, C.C.A., 
122 F.2d 480, 137 A.L.R. 658, cer¬ 
tiorari denied Sage’s Estate v. C. 
I. R., 62 S.Ct. 480, 314 U.S. 699, 86 
L.Ed. 559—Jacobs v. C. I. R., C. 
C.A., 34 P.2d 233, certiorari denied 
Jacobs V. Lucas, 60 S.Ct 86, 280 
U.S. 603, 74 L.Bd. 647. 

Amount depends on facts devel¬ 
oped subsequent to death of decedent. 
—Boston Safe Deposit & Trust Co. v. 
1 Nichols, D.C.Mass.. 18 F.2d 660. 
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In community property states. In accordance 
with the law in one community property state, all 
of the administrative expenses are deducted for 
estate tax purposes but, in accordance with the 
law of another community property state, only one 
half of general administrative expenses is allowed 
as a deduction, and the whole amount of expenses 
incurred solely for, and on behalf of, that portion 
of the community estate which was subject to de¬ 
cedent’s disposition, such as those incurred in set¬ 
tlement of liability for state and federal estate 
taxes, is deductible.^® 

Particular items deductible as administrative ex¬ 
penses include commissions of the executor or ad¬ 
ministrator, except commissions for receiving and 
paying out income during administration rea¬ 
sonable attorney’s fees for services rendered in con¬ 
nection with the administration of the estate 
and even salaries paid to accountants, engineers, and 
office help, in connection with the preservation or 
protection of the estate or with the proper course 
of its administration, where the estate presents un¬ 
usual difficulties in ascertaining the assets and their 
nature and in disposing of the bulk of the assets 
with any expedition.^^ They do not include fees, 
commissions, or charges for services of a trustee, 
whether paid or payable to a separate trustee^® 
or to an executor acting in the capacity of trus¬ 
tee,unless the will is not probated and the servic¬ 
es performed by trustees are such as are usually 
p\erformed by an executor or administrator, in 

79 , —^Vaccaro v. TJ. S., D.C.La., 

55 affirmed, C.C.A., 149 

F.2d 

ao XT S*'—^Langr’s Estate v. C. I. K., 

C.C.A.% 97 F.2d 867. 

SI. tT.S|*—Scott V. C. I. R., 69 P.2d 
444 9^2 A.L.R. 531—Lewis v. Bow¬ 
ers’ mC.NT., 19 F.Supp. 745. 

32. —Lewis v. Bowers, supra. 

83. —Adams v. C. I. R., C.C.A., 

llpj F.2d 578—Peoples-Pitts burgh 
Tr*’ust Co. V. U. S., D.C.Pa., 54 F. 

S^upp. 742—Smith v. U. S., D.C, 

'Mass., 16 F.Supp. 397, affirmed, C. 

‘C.A., U. S. V. Nichols, 92 F.2d 704. 

Amount fixed by state probate court 
is allowable deduction in absence of 
evidence that it is unreasonably high. 

—Schmalstig v. Conner, D.C.Ohio, 46 
F.Supp. 531. 

pee for seeldugf refund or recovery 
baclc of estate taxes 
(1) The fees paid attorneys for 
filing executors’ claim for refund of 
estate tax paid to the government 
and for their services in connection 
with executors’ action on such claim 
were deductible as proper adminis¬ 
tration expenses.—Cleveland v. Hig- 


which case, reasonable compensation paid to the 
trustees is deductible,as is also reasonable com¬ 
pensation paid to attorneys assisting them.S9 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 812 (b), and similar statutes, property taxes not 
accrued before decedent’s death are not deducti- 
ble.90 

c. Claims or Charges against Estate 

(1) In general 

(2) Consideration and bona fides 

(3) Taxes 

(4) Widow’s dower, exemption, home¬ 

stead, or year’s support 

(1) In General 

To come within the federal statute allowing deduction 
thereof from the gross estate for estate tax purposes, 
claims against the estate must be valid and enforceable 
against the estate according to the laws of the jurisdic¬ 
tion under which the estate is being administered, and 
they must have been obligations or liabilities of the de¬ 
cedent at the time of his death, but they need not have 
been allowed by a state probate court, nor paid by the 
estate, prior to deduction. 

The provision of the Internal Revenue Code, 26 
U.S.C.A. § 812 (b) (3), and similar statutes, for 
deduction from the gross estate of such amounts 
for claims against the estate as are allowed by the 
laws of the jurisdiction under which the estate is 
being administered, being unambiguous9l and its 
meaning being plain, 92 is controlling ;93 and it is 
not within the province of the court to go beyond 

Compensation, payable, by agreement, 
from income 

XJ.S.—Braun v. Lewellyn, D.C.Pa., 38 
F.2d 477. 

U.S.—C. I. R. V. Bronson, C.C. 
A., 32 F.2d 112. 

89. XJ.S.—C. I. R. V. Bronson, supra. 

90. Earlier cases 

(1) Prior to the enactment of this 
statute it had been held that taxes 
assessed against the property of the 
estate and paid by the executor dur¬ 
ing the course of administration 
were deductible as administration 
expenses.—Brown v, C. I. R., C.C.A., 
74 P.2d 281. 

(2) There was also, however, au¬ 
thority to the contrary.—ITill v. 
Grissom, D C.N.C., 299 F. 641. 

91. IT.S.—C. I. R. V. Ames, C.C.A., 
88 F.2d 338—Baer v. Milbourne, D. 
C.Md., 13 F.Supp. 998. 

92. U.S.—C. I. R. V. Lyne, C.C.A., 
90 F.2d 745. 

93. XJ.S.—C. I. R. V. Lyne, supra— 
C. I. R. V. Strauss, C.C.A., 77 F. 
2d 401, reheard 81 F.2d 1016. 

Authority or discretion of commis¬ 
sioner 

(1) Statute does not give com- 


' gins, C.C.A.N.Y., 148 F.2d 722, certio¬ 
rari denied 66 S-Ct. 27. 

(2) However, where executors’ 
attorneys were to receive a twenty 
five thousand dollar fee if alleged 
overpayments of estate taxes were 
recovered, but there was no agree¬ 
ment as to the fee if the executors 
lost the case, twenty five thousand 
dollar attorneys’ fees were not de¬ 
ductible.—Proctor V, Hassett, D.C. 
Mass., 52 F.Supp. 12. 

(3) The amount of attorney’s fees 
for prosecution of suit for refund of 
federal gift and estate taxes was not 
deductible from gross estate for es¬ 
tate tax purposes, where amount 
of fees was still undetermined.— 
First Nat. Bank v. XJ. S., D.C.Ala., 
25 F.Supp. 816. 

84. XJ.S.—^Adams v. C. I. R., C.C.A., 
110 F.2d 578. 

85. U.S.—C. I. R. V. Davis, C.C.A., 
132 F.2d 644. 

Mo.—^In re McKinney’s Estate, 173 S. 
W.2d 898, 351 Mo. 718. 

86. XJ.S.—Sharpe’s Estate v. C. I. R., 
C.C.A., 148 P.2d 179. 

87. XJ.S.—Bretzfelder v. C. I. R., C. 
C.A., 86 F.2d 713. 
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the statute itself in determining the legislative in- 
tent.^^ On the other hand, the court is not at lib¬ 
erty, in interpreting the provision, to ignore the 
evident purpose of successive changes therein to 
narrow the class of deductible claims.95 

Claims against the estate are deductible, under 
the statute,^^ provided they have been filed,pre¬ 
sented, or asserted in some manner,9 S against the 
estate, and provided they are valid^^ and enforce¬ 


able against the estate,^ are allowed by the laws of 
the jurisdiction under which the estate is being ad- 
ministered,^ were personal obligations or liabilities 
of decedent^ existing at the time of his death,^ 
and, if founded on a promise or agreement, they 
were contracted bona fide and for an adequate and 
full consideration in money or money’s worthy as 
considered infra subdivision c (2) of this section. 
Whether or not the estate has paid the claim in 


missioner discretion in determining- 
what deductions for claims shall be 
allowed.—C. I. K. v. Lyne, C.C.A., 90 
F.2d 745- 

(2) He may not exclude deduc¬ 
tions in the way of claims which 
the statute allows.—C. I. K. v. 
Strauss, C.C.A., 77 F.2d 401, reheard 
81 P.2d 1016. 

94. U.S.—C. I. R. V. Ames, C.C.A., 88 
F.2d 338. 

95. U.S.—Taft V. C. I. R., 58 S.Ct. 
891. 304 U.S. 351, 82 L.Ed. 1393, 
116 A.L.R. 346. 

90. U.S.—Stewart v. C. I. R., C.-C. 
A., 49 F.2d 987. 

Testatrix’s medical expenses were 
payable from her estate, not by her 
surviving husband, and hence were 
deductible in computing estate tax, 
although husband, w^ho was insolv¬ 
ent before testatrix’s death, received 
more than amount of such expenses 
as legatee under testatrix’ will.—Tate 
V. O’Malley, D.C.Pa., 52 F.Supp. 834. 
ITote executed by deceased to son for 
services rendered 

U.S.—Old Colony Trust Co. v. U. S., 
D.C.Mass., 15 F.Supp. 417. 
Advances and interest thereon 

Where father’s will provided that 
trustees should lend money to son at 
SIX per cent interest, without secur¬ 
ity and with privilege of renewal or 
extension, amount thereof to be de¬ 
ducted from son’s share on final dis¬ 
tribution of father’s estate but not to 
be collected from son unless son 
should die without living descend¬ 
ants so that son’s estate would not 
participate in final distribution, prin¬ 
cipal borrowed by son was not de¬ 
ductible in computing estate tax on 
son’s estate as a claim against the 
estate, as the testator intended the 
making of an advance, rather than a 
loan, to the son; but accrued inter¬ 
est thereon was so deductible.—^Mc- 
Padden v. U. S., D.C.Pa., 20 F.Supp. 
625. 

Wote for money borrowed back from 
donee 

(1) If decedent has first made a 
gift of money and has then bor¬ 
rowed it back from the donee, giving 
note in return, amount of note is 
deductible from the gross estate; but 
it is correct to refuse to deduct from 
gross estate amount of notes giv^n 
by decedent to his children, in ab¬ 


sence of evidence that any money or 
notes were delivered to decedent’s 
children before the notes in issue 
were placed by decedent in vault to 
which children had access.—Lang’s 
Estate V. C. I. R., C.C.A., 97 F.2d 
867. 

(2) Where husband gave money 
to wife with which wife created a 
trust, and wife as trustee then lent 
money to husband, notes given by 
husband for such loans were deduc¬ 
tible in determining husband’s estate 
tax if gifts were unconditional and 
were made before agreements for 
loans, but not if gifts were condi¬ 
tional and there was only a circu¬ 
lation of funds from husband to 
wife and back to husband.—Guaranty 
Trust Co. of New York v. C. I. R., 
C.C.A., 98 P.2d 

(3) The government was not es¬ 
topped in such case from denying 
that notes were deductible from hus¬ 
band’s estate tax, by having accepted 
payment of gift taxes on money giv¬ 
en to wife and allowed deductions 
from income tax for interest paid on 
such notes, in reliance on husband’s 
representation that he had made 
gifts and was liable for taxes there¬ 
on.—Guaranty Trust Co. of New 
York V. C. I. R., C.C.A., supra. 

Claim to distributive interest in 
estate, such as a claim based on an 
agreement to make a bequest for the 
use of claimant, is not a claim 
against the estate within the mean¬ 
ing of the statute.—Latty v. C. I. R., 
C.C.A., 62 P.2d 952. 

97. U.S.—Baer v. Milbourne, D.C. 
Md.. 13 F.Supp. 998. 

98. U.S.-—Jacobs v. C. I. R., C.C.A., 
84 F.2d 233, certiorari denied Ja¬ 
cobs V. Lucas, 50 S.Ct. 85, 280 U.S. 
603, 74 L.Ed. 647. 

Claimant and actual claim are 
essential; theoretical claims are not 
the claims congress intended to be 
deducted,—Jacobs v. C. I. R., supra. 

99. U.S,—First-Mechanics Nat. Bank 
of Trenton v. C. I. R., C.C.A., 117 P. 
2d 127, 132 A.L.R. 1469—-C. I. R. 
V. Weiser, C.C.A., 113 P.2d 486— 
Jacobs V. C. I. R., C.C.A., 34 F.2d 
233, certiorari denied Jacobs v. 
Lucas, SO S.Ct. 86, 280 U.S. 603, 74 
L.Ed. 647—Baer v. Milbourne, D. 
G.Md., 13 F.Supp. 998. 
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1. U.S.—C. I. R. V. Weiser, C.C.A, 
113 F.2d 486—C. 1. R. v. Kelly’s 
Estate, 84 P.2d 958, certiorari de¬ 
nied Helvering v. Kelly, 57 S.Ct. 
230, 299 U.S. 603, 81 L.Ed. 445— 

U. S. V. Mitchell, C.C A.IIL, 74 P. 
2d 571—Baer v. Milbourne, D.C. 
Md., 13 F.Supp. 998. 

Illusory promise 

U.S.—Glascock v. C. I. R., C.C.A, 104 
F.2d 475. 

Statute of frauds 
Mere fact that contract within 
statute of frauds is only voidable, 
not void, does not permit executors 
to waive obligor’s defense under 
statute of frauds to a claim after 
his death so as to avoid estate 
transfer tax.—U. S. v. Mitchell, C C. 
A.I11., 74 P.2d 571. 

Statute of limitations 
Installments of note maturing 
more than six years before maker’s 
death were barred by limitations and 
hence maker’s executors were en¬ 
titled to deduction from gross estate, 
in computing estate tax, only for 
subsequent installments.—Brown v. 
U. S., CtCl., 37 F.Supp. 444. 

2. U.S.—First-Mechanics Nat. Bank 
of Trenton v. C. I. R., C.CA., 117 
F.2d 127, 132 A.L.R. 1459—C. 1. R. 

V. Windrow, C.C.ATex., 89 P.2d 
69, 110 A.L.R. 1251. 

3. U.S,—C. 1. R. V. Davis, C.C.A, 132 
P.2d 644—Union Nat. Bank of 
Pittsburgh v. Driscoll, D.C.Pa., 32 
F.Supp. 661—Smith v. U. S., D.C. 
Mass., 16 F.Supp. 397, affirmed, C. 
C.A., U. S. V. Nichols, 92 P.2d 704. 

4. U.S.—Union Nat. Bank of Pitts¬ 
burgh V. Driscoll, D.C.Pa., 32 P. 
Supp, 661—Smith v. U. S., D.C. 
Mass., 16 F.Supp. 397, affirmed, C. 
C.A., U. S. V. Nichols, 92 P.2d 704 
—Old Colony Trust Co. v. U. S., D. 
C.Mass., 15 F.Supp. 417. 

Acts of executors 

The amount of executors’ settle¬ 
ment, approved by a slate court, of 
a claim for securities of which dece¬ 
dent made a completed gift, but 
which the executors had taken and 
treated as a part of decedent's es¬ 
tate, has been held deductible.— 
Rosenman v. U. S„ 63 F.Supp. 722, 
101 Ct.Cl. 437, reversed on other 
grounds 65 S.Ct 636, 323 U.S. 658, 89 
L.Ed. 6'36. 
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question,5 or whether a state probate court has or 
has not allowed it,6 is not determinative of its de¬ 
ductibility, especially where the claim was allowed 
in the probate court without objection and subse¬ 
quently paid by the executor,'^ or where the state 
court pro forma, and without objection by any sui 
juris interested party, approved the executor's pay¬ 
ment of the claim.^ Although the decision of a state 
court having jurisdiction of decedent’s estate that 
a claim against the estate is valid ordinarily is de¬ 
terminative of the validity of the claim and its con¬ 
sequent deductibility for federal estate tax purpos¬ 
es, this is so only because the state court has passed 
on the merits of the claim and adjudicated its va¬ 
lidity according to state law.^ 

The courts recognize and accord effect to the 
clear distinction made in the tax statute and regu¬ 
lations between claims against the estate and unpaid 
mortgages on, or any indebtedness in respect of, 
the property, where the value of decedent’s interest 
therein, undiminished by such mortgage or indebt¬ 
edness, is included in the value of the gross es- 
tate.^0 Deduction of mortgages or indebtedness re¬ 
specting property is considered infra § 495. 

Liability for debt of another, A claim based on 
the liability of decedent for the debt of another per¬ 
son or of a corporation is deductible where the lia¬ 
bility is direct,^^ or the primary debtor is bank¬ 
rupt and the estate’s claim over against him is val¬ 
ueless,but not where it is not shown that the 


estate either has unconditionally paid, or remains 
liable for, any amount of decedent’s guaranty.i^ 
For federal estate tax purposes, the liability of de¬ 
cedent as a stockholder for the debt of a corpora¬ 
tion should be considered as a potential, rather 
than as an actual, claim until it is paid by the estate 
or it is reasonably certain that it must be paid;^^ 
and no deduction therefor may be made where the 
liability is extinguished, as of the date of the stock¬ 
holder’s death, by payment of the debt by the cor¬ 
poration after the stockholder’s death,or where 
a judgment, to which the liability has been reduced, 
is paid by a third person in consideration of the 
transfer of the estate’s shares in the corporation 
and such shares are not accorded any value in ap¬ 
praisement of the gross estate.^® 

Amount, At one time it was a rule that the en¬ 
tire amount of the claims against an estate is de¬ 
ductible even though it exceeds the value of the as¬ 
sets in the estate available for payment of claims 
and the gross estate includes, for estate tax pur¬ 
poses, the proceeds of life insurance policies which, 
under local law, are not assets of the estate for the 
payment of debts4'^ However, Internal Revenue 
Code, 26 U.S.C.A. § 812 (b), was amended by Act 
Oct. 21, 1942, so as to provide for disallowance of 
the amount by which deductions for claims against 
the estate exceed the value of the property, or 
avails thereof, in the gross estate which is available 
for the payment of claims. Where a claim is of 


5. U.S.—^Helvering v. O’Donnell, C.C. 
A„ 94 F.2d 852—C. I. R. v. Lyne, Q 
C.A., 90 F.2d 745—Helvering v. 

Northwestern Nat, Bank & Trust 
Co. of Minneapolis. C-C.A., 89 F.2d 
553—C. I. R. V. Strauss, C.C.A,, 77 
F.2cl 401, reheard 81 F.2d 1016— 

U. S. V. Mitchell. C.C.A.I11., 74 F. 
2d 571—Baer v. Milbourne, D.C. 
Md., 13 F.Supp. 998. 

CUaim must he one to he paid, if 
it has not actually been paid, in order 
to be deductible.—Jacobs v. C. 1. R., 
C.C.A., 34 F,2d 233, certiorari denied 
Jacobs V. Lucas, 60 S.Ct. 85, 280 U.S. 
603, 74 L.Ed. 647. 

e. U.S.—Helvering v. Northwestern 
Nat. Bank & Trust Co. of Minne¬ 
apolis, C.C.A., 89 F.2d 553—C. I. R. 

V. Strauss, C.C A., 77 F.2d 401, re¬ 
heard 81 F.2d 1016—Smith v. U. S., 
D.C.Mass., 16 F.Supp. 397, affirmed, 
C.C A., U. S. V. Nichols, 92 F.2d 704. 
Different view is that statute per¬ 
mitting deduction for estate tax pur¬ 
poses of amount of such claims 
against estate as are allowed by the 
laws of the jurisdiction refers, not 
io nominally allowable claims, but 
to claims that are actually allowed 
out of the estate by local law.—^Kahn j 
V. U. S., D.C.N.Y., 20 F.Supp. 312. I 


7. U.S.—^U. S. V. Mitchell, C.C.A., 
74 P.2d 571. 

8. U.S.—First-Mechanics Nat. Bank 
of Trenton v. C. I. R., C.C.A., 117 
F.2d 127, 132 A.L.R. 1459. 

9. U.S.—First-Mechanics Nat. Bank 
of Trenton v. C. I. R., supra. 

10. U.S.—Bahr v. C. I. R., C.C.A. 
Tex., 119 F.2d 371, certiorari de¬ 
nied 62 S.Ct. 95, 314 U.S. 650, 86 
LEd. 521. 

11. U.S.—Benz v. Carney, D.C.Mass., 
15 F.Supp. 145, affirmed, C.C.A., 
Carney v. Benz, 90 F.2d 747, 113 
A.L.R. 365. 

12. U.S.—C. I. R. V. Wragg, C.C.A., 
141 P.2d 638. 

13. U.S.—Schiffman v. U. S., 51 F. 
Supp. 728, 100 CtCl. 248. 

14. U.S.—Buck V. Helvering, C.C.A., 
73 P.2d 760. 

Assessment 

Where national bank Is in hands 
of receiver appointed by comptroller 
of currency, and assessment has 
been made against estate of deceased 
stockholder, it is reasonably certain 
that claim must be paid by estate, as 
regards right to deduct claim from 
value of gross estate in determining 
estate tax, since comptroller’s deci- 
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Sion is not subject to collateral at¬ 
tack.—Smith V. U. S , D C.Mass., 16 
F.Supp. 397, affirmed, C.C.A., U. S. v. 
Nichols, 92 F.2d 704. 

15. U.S.—Buck V. Helvering, C.C.A., 
73 F.2d 760. 

IS. U.S.—Buck V. Helvering, supra. 

17. U.S.—C. I. R. V. Hallock, C.C.A., 

102 P.2d 1, reversed on other 
grounds Helvermg v. Hallock, 60 S. 
Ct. 444, 309 U.S. 106, 84 L.Ed. 604, 
125 A.L.R. 1368, mandate con¬ 
formed to, C C.A., C. 1. R. V. Hal¬ 
lock, 111 P.2d 143—C. I. R. v. 
Square, C.C.A., 102 F.2d 1, reversed 
on other grounds Helvering v. 
Squire. 60 S.Ct. 444, 309 U.S. 106, 
84 L.Ed. 604, 125 A.L.R. 1368, man¬ 
date conformed to, C.C.A., C. I. R. 
V. Squire, 111 F.2d 143—^Helvering 
V. O’Donnell, C.C.A., 94 P.2d 852—C. 
I. R. V. Lyne, C.C.A., 90 F.2d 746— 
Helvermg v. Northwestern Nat. 
Bapk & Trust Co. of Minneapolis, 
C.C.A., 89 F.2d 653—C. I. R. v. Win¬ 
drow, C.C.A.Tex., 89 F.2d 69, 110 
A.L.R. 1251—C. r. R. V. Ames, C. 
C.A., M P.2d 338—Baer v. Mil- 
bourne, D.C.Md., 13 F.Supp. 998. 
Contra Kahn v. U. S., D.C.N.Y., 20 
F.Supp. 312, ’ 
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such character as to be within the statute author¬ 
izing deduction, the amount paid in compromise of 
the claim is deductible and where the evidence 
submitted in support of a compromise of the es¬ 
tate's claim against the primary debtor for the 
amount paid in satisfaction of a debt guaranteed 
by decedent indicates that the amount accepted was 
all the claim was worth in view of the principal 
debtor's poor financial condition, the amount of loss 
suffered by the estate on the compromise is deducti¬ 
ble.^® The present value of an obligation payable 
in the future is deductible-^® 

In community property states it is proper to de¬ 
duct all of decedent's personal debts ,21 but only one 
half of community obligations, in the absence of a 
showing that there is insufficient community prop¬ 
erty in the estate to discharge such obligations22 
or a showing of other facts varying the rule.^® 

Charges against estate. The provision, made in 
the Revenue Act of 1916 § 203 (a), for deduction 
of such other charges against the estate as are al¬ 


lowed by the laws of the jurisdiction under which 
the estate is being administered, was limited in its 
application to charges similar in character to those 
enumerated^^ and affecting the estate as a whole.^^ 

(2) Considerations and Bona Fides 

If a claim against the estate is founded on a promise 
or agreement, other than a promise or agreement cf de¬ 
cedent to make a contribution or gift for charitab’e or 
like purposes, it is essential to deduction thereof, under 
the statute, that it shall have been contracted bona fide 
and for an adequate and full consideration in money or 
money's worth. 

Provided the statutory conditions are met, it is 
necessary and sufficient, under the statute, for de¬ 
duction of a claim against the estate, when it is 
founded on a promise or agreement, other than a 
promise or agreement, to make a contribution or 
gift for a public, religious, charitable, scientific, 
literary, or educational purpose, that it shall have 
been contracted bona fide^^ and for an adequate and 
full consideration in money or money’s worth,27 and 
that it shall not be within the statute providing that. 


18. XT.S.—Smith v, U. S., D C.Mass., 

16 F.Supp. 397, affirmed, C.C.A., U. 

S. V. Nichols. 92 P.2d 704. 

19. U.S.—McCoy v. Rasquin, C.C.A. 

N.Y., 102 F.2d 434. 

20. hife ammities 

Present value of life annuities 
which estate is obligated to pay un¬ 
der contract by which deceased ac¬ 
quired stock is deductible.—Schoen- 
feld V. C. I. R., C.C.A., 103 F.2d 964. 
Agreement to pay in future without 
interest 

Amount of claim properly allow¬ 
able against estate for sum which 
decedent agreed to pay in future 
without interest would be amount of 
that payment less interest, or an 
amount which, with interest com¬ 
pounded, would on day of payment 
equal installments then due.— 
Schoenfeld v. C. I. R., supra. 
Contingency of remarriage 

Where wife's claim against de¬ 
ceased husband for monthly alimony 
payments of one thousand dollars for 
life under Massachusetts divorce de¬ 
cree, which decree was subject to 
modification on wife’s remarriage, 
was compromised by a decree of pro¬ 
bate court providing for payment of 
thirty thousand dollars in cash plus 
an agreement to make monthly pay¬ 
ments of six hundred fifty dollars, 
the amount allowable as a deduc¬ 
tion in computing federal estate tax¬ 
es of deceased husband's estate was 
present value of amount accepted by 
wife pursuant to compromise agree¬ 
ment, taking into account contin¬ 
gency of her remarriage, as against 
the contention that amount deduc¬ 
tible was present value of monthly 
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payments under the divorce decree. 
—C. I. R. V. State Street Trust Co., 
C.C.A., 128 P.2d 618, 142 A.L.R. 943. 

21. U.S.—-U. S. V. Goodyear, C.C.A. 
Cal., 99 F.2d 523. 

22. U S.—Lang’s Estate v. C. I. R., 
C.C.A., 97 F.2d 867. 

Deduction from community estate 
Entire joint debt of community es¬ 
tate should be deducted from gross 
value of community estate in deter¬ 
mining estate tax.—Stewart v. C. I. 
R., C.C.A.Tex., 63 P.2d 62. 

23. Particular facts 
Administrators asserting that es¬ 
tate was liable for wife’s half of 
community indebtedness incurred in 
the purchase of slock by deceased 
and wife, by reason of terms of will 
under which deceased acquired life 
interest in wife’s half of community 
stock, were required to show that de¬ 
ceased accepted wife's half of stock 
under terms of will, or decree of 
distribution thereunder, and that 
wife’s half of community indebted¬ 
ness had not been paid by wife’s es¬ 
tate.—Schoenfeld v. C. I. R., C.C.A., 
103 F.2d 964. 

24. U.S.—-Nichols v. Leach, C.C.A. 
Mass., 50 F.2d 787, affirmed Leach 
V. Nichols. 52 S.Ct. 338, 285 U.S. 
165, 76 L.Ed. 681. 

2.5, U.S.—Leach v. Nichols, Mass., 
62 S.Ct. 338, 285 U.S. 166, 76 L. 
Ed. 681—^New York Trust Co. v. 
Eisner, N.Y., 41 S.Ct. 606, 256 U.S. 
345, 65 L.Ed. 963, 16 A.L.R. 660. 
Application to taxes see infra subdi¬ 
vision c (3) of this section. 
Application to rights of widow see 
infra subdivision c (4) of this sec¬ 
tion. 


26. U.S.—C. I. R. V. Weiser, C.C.A., 
113 F.2d 486—C. I. R. v. Porter, C. 
CA, 93 F.2d 426—Carney v. Benz, 
C.C.A.Mass., 90 F.2d 747, 113 A.L. 

R. 365—C. I. R. v. Kelly’s Estate, 
C C.A., 84 F.2d 958, certiorari de¬ 
nied. 57 S.Ct. 230, 299 U.S. 603, 81 
L.Ed. 445. 

27. U.S—Rogan v. Riggle, C.C.A. 
Cal, 128 F.2d 118—Conner v. Ben¬ 
der, CC.A.Ohio, 125 F2d 796— 
Adriance v. Higgins, C.C.A.N.Y., 
113 P.2d 1013—C. I. R. V. Weiser, 
C.C.A., 113 F.2d 4S6—Glascock v, 
C. I. R, C.C.A, 104 F2d 475—Em¬ 
pire Trust Co. v. C. I. R, C.C A, 94 
F.2d 307—C. I. R. v. Porter, C.C. 
A, 92 P.2d 426—Cirney v. Benz, 
CCA.Mass., 90 F.2d 747, 113 A. 
L.R. 365—C. L R. V. Kelly’s Es¬ 
tate, C.C.A., 84 P.2d 958, certio¬ 
rari denied Helvering v. Kelly, 
67 S.Ct 230, 299 US. 603, 81 L. 
Ed. 44 5—U. S. V. Mitchell, C.C.A. 
Ill., 74 F.2d 571—Porter v. C. I R., 
C.C.A, 60 F2d 673, ‘affirmed 53 

S. Ct 451, 288 US. 436, 77 L.Ed. 
880—Nantke v. U. S., D C N.Y., 35 
P Supp. 450—Dodge v. Gagne, D.C. 
N.H., 23 F.Supp. 729. 

Burden of showing that claim is 
based on adequate and full consider¬ 
ation in money or money’s worth, as 
required by statute, is on taxpayer 
claiming deduction.—Markwell’s Es¬ 
tate V. C. 1. R., C.C.A., 112 P.2d 253. 

Pair consideration 

Under the Revenue Act of 1924 § 
303 (a) (1), a fair consideration in 
money or money's worth was suffi¬ 
cient—Conner v. Bender, C.C.A.Ohio, 
125 F.2d 796—Latty v. C. L R., C.C. 
A., 62 F.2d 952, 
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or estate tax purposes, a relinquishment or prom- 
sed relinquishment of dower, curtesy, or of a stat- 
itory estate created in lieu of dower or curtesy, or 
>f other marital rights in decedent’s property or 
estate, shall not be considered to any extent a con- 
ideration in money or money’s worth.^^ 

In so far as deductibility of a claim against the 
istate is concerned, these statutory provisions re- 
ating to consideration are applicable only to a claim 
‘ounded on a promise or agreement,-^ and not to 
Dne founded on a judgment or decree^® or on an 
Dbligation imposed by statute.^^ Also, they refer to 
executory contracts and not to executed contracts 
Dr completed transactions.^^ Their purpose is not 
.0 levy an estate tax on what decedent honestly 
Dwed,^^ or to discriminate between bona fide claims 
igainst the estate,^4 but is to prevent deductions, 
Linder the guise of claims, of what in reality are gifts 
Dr testamentary distributions.They should be 
Donstrued according to the natural and reasonable 
meaning of the words used, having in mind the pur¬ 
pose of their enactment,^^ and their application 
should not be extended beyond such purpose.^'^ It 
is not essential, under such provisions, that the con¬ 


sideration for decedent’s promise or agreement shall 
have passed to, and been received by, him.^S 

Under prior revenue acts making no express re¬ 
quirements respecting consideration, the existence 
or absence of consideration was a subject of in¬ 
quiry in so far as it affected the validity and en¬ 
forceability of a claim.s^ 

Pledge for charitable or like purpose. The In¬ 
ternal Revenue Code, 26 U.S.C.A. § 812 (b) was 
amended by Act Oct. 21, 1942, so as expressly to 
except a claim founded on a promise or agreement 
of decedent to make a contribution or gift for a 
public, religious, charitable, scientific, literary^ or 
educational purpose from the requirement of hav¬ 
ing been contracted bona fide and for an adequate 
and full consideration in money or money’s worth, 
and so as to make the claim allowable as a deduc¬ 
tion to the same extent that it would be under In¬ 
ternal Revenue Code, 26 U.S.C.A. § 812 (d) if it 
constituted a bequest. Prior to the amendment^ 
some pledges or promises by decedents to pay mon¬ 
ey to charitable or educational institutions,^® such 
as one where the only consideration was a stipulat¬ 
ed application of the amount received,4i were held 


28. U.S.—Conner v. Bender, C.C.A. 
Ohio, 125 F.2d 796—C. I. R. v Wei- 
ser, C.C.A., 113 F2d 486—Meyer's 
Estate V. C. I. R., C.C.A., 110 F.2d 
367, certiorari denied Meyer v. C. 
L R., 60 S.Ct. 110-3, 310 U.S. 651, 
84 L.Ed. 1416—Empire Trust Co. v. 
C. I. R., C.C.A., 94 F.2d 307—Nant- 
ke V. U S., D.C.N.T., 35 F.Supp. 
4’50—^Adriance v. Higgins, D.C.N. 
Y., '30 F.Supp. 70, affirmed, C.C.A., 
113 F.2d 1013. 

Relation of amendment to prior law 

(1) It is stated generally that this 
statutory provision, now contained 
in the Internal Revenue Code, 26 U. 
3.C.A. § 812 (h), and first appearing 
in the Revenue Act of 1932, § 804, 
amending the Revenue Act of 1926, § 
303 (d), is declaratory of the law 
a,s it previously existed.—^Adriance 
V. Higgins, 'supra. 

(2) It is true that the amendment 
LS declaratory of the law as it exist¬ 
ed in the Revenue Act of 1926.— 
Donner v. Bender, C.C.A.Ohio, 125 F. 
3d 796—Empire Trust Co. v. C. I. R., 
D.C.A., 94 P.2d 307. 

(3) However, the amendment is 
lot declaratory of the law as it ex- 
sted in the Revenue Act of 1924, a 
elease of dower being a fair, al- 
hough not an adequate and full, 
onsideration in money or money’s 
rorth.—Conner v. Bender, supra. 

U.S.—Fleming v. Yoke, 5'3 F. 

Supp. i5>52, affirmed, C.C.A., 145 F. 

2d 472. 


Prerequisite for deduction of 
claim against estate, if such deduc¬ 
tion is based on relinquishment of a 
marital right, is that claim shall 
not be founded on a promise or an 
agreement.—C. I. R. v. State Street 
Trust Co., C.C.A., 128 P.2d 618, 142 
A.L.R. 943. 

30. U.S.—C. I. R. V. State Street 
Trust Co., supra—Fleming v. 
Yoke, D.C.W.Va., 5'3 F.Supp. 552, 
affirmed, C.C.A., Yoke v. Fleming, 
14'5 F.2d 472. 

31. U.S.—Smith v. U. S., D.C.MaSs., 
16 F.Supp. 397, affirmed, C C.A., U. 
S. V. Nichols, 92 F.2d 704. 

32. U.S.—Rosenman v. U. rS., ‘53 F. 
Supp. 722, 101 Ct.Cl. 437, reversed 
on other grounds 65 S.Ct. 536, 323 
U.S. 658, 89 L,.Ed. 635. 

33. U.S.—Dodge V. Gagne, D.C.N.H., 
2t3 F.Supp. 729. 

34. U.S.—Carney v. Benz, C.C.A. 
Mass., 90 F.2d 747, 113 A.IL R. 365. 

35. U.S.—C, I. R. V. Porter, O.C.A., 
92 F.2d 426—^Carney v. Benz, C.C. 
A.Mass., 90 F.2d 747, 113 A.L.R. 
'365—Dodge v. Gagne, D.C.N.H., 23 
F.Supp. '729. 

36. U.S.—Carney v. Benz, C.C.A. 
Mass., 90 F.2d 747, 113 A.D.R. 3 65 
—^Dodge V. Gagne, D.C.N.H., 2'3 F. 
Supp. 729. 

Plain and ordinary meaning 
U.S.—Taft V. C. I. R., C.C.A., 92 F. 
2d 567, affirmed '58 S.Ct. i891, 304 
U.S. 351, 82 L.Ed. 1393, 116 A.L.R. 
346. 

722 


37. U.S.—Dodge v. Gagne, D.C.N.H., 
2'3 F.Supp. 729. 

38. U.S.—C. I. R. V. Weiser, C.C.A., 

113 F.2d 486—Taft v. C. I. R., €. 
C.A., 92 F.2d ‘667, affirmed 58 S.Ct. 
891, 304 U.S. <351, 82 L.Ed. 1393, 
116 A.L.R. 346—C. I. R. v. Porter, 
C.C.A., 92 F.2d 426—Carney v. 

Benz, C.C.A.Mass., 90 F.2d 747, 113 
A.L.R. 36'5—C. I. R. v. Bryn Mawr 
Trust Co., C.C.A., 87 F.2d 607—C. 
I. R. V. Kelly’s Estate, C.C.A., 84 
'F.2d 958, certiorari denied Helver¬ 
ing V Kelly, 57 S.Ct. 230, 299 U.S. 
503, 81 D.Ed. 445—U. S. v. Mitch¬ 
ell, C.'C.A.I11., 74 F.2d 571—Porter 
V. C. 1. R., C.C.A., 60 F.2d 673, af¬ 
firmed '53 S.Ct. 451, 2SS U.S. 436, 
77 L.Ed. 880. 

39. U.S.—Robinson v. Philips, D.C. 
Pa., 41 F.2d 71—In re Atkins’ Es¬ 
tate, C.C.A., 30 F.2d 761. 

40. U.S.—Taft V. C. I. R„ C.C.A., 92 

P.2d 667, affirmed 58 S.Ct. 891, 304 
U.S. 351, 82 L.Ed. 1393, 116 A.L.R. 
346—Bretzfelder v. €. I. R., C.C.A., 
i86 F.2d 713—Glaser v. C. I. R., C. 
C.A., 69 'P.2d 254, certiorari denied 
54 S.Ct. '864, 292 U.S. 654, '78 L.Ed. 
1502, rehearing denied 5'5 S.Ct. 67, 
293 U.S. 528, 79 L.Ed. 715—Chase 
Nat. Bank of City of New York v. 
Higgins, D.CN.Y, 42 F.Supp. 325, 
affirmed, C.C.A., 124 F.2d 519— 

Lockwood V. McGowan, D C.N.Y., 
13 F.Supp. 966, affirmed, O.C.A., 86 
P.2d 1005. 

41. U.S.—Taft V. O. 1. R., (58 S.Ct. 
891, 304 U.S. <351, 82 IL.Ed. 1393, 
116 A.L.R. 346. 



47 C.J. S, 


INTERNAL REVENUE 


§ 494 


not deductible as claims against the estate because 
not meeting the statutory requirement of an ade¬ 
quate and full consideration or, under the Revenue 
Act of 1924, § 303 (a) (1), the requirement of a 
fair consideration; but it was held otherwise as 
to a pledge contingent on, and in consideration of, 
similar pledges, subscriptions, or contributions by 
other persons^2 ^^d in some other cases^^ Wheth¬ 
er a payment of a pledge after decedent’s death is 
deductible as a transfer to an educational or char¬ 
itable institution is considered supra § 493 a. 

(3) Taxes 

Allowable deductions do not Include income taxes 
on income received after the death of decedent, property 
taxes not accrued before his death, or any estate, succes¬ 
sion, legacy, or inheritance taxes. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 812 (b), and similar statutes^ providing that de¬ 
ductions shall not include any income taxes on in¬ 
come received after the death of decedent, or prop¬ 
erty taxes not accrued before his death, or any es¬ 
tate, succession, legacy or inheritance taxes, prop¬ 
erty taxes which were a lien against the realty of 
decedent are deductible,but not property taxes 
assessed after decedent’s death.'^^ Income taxes 
due from decedent and interest thereon to the date 
of decedent’s death are deductible,^® but not inter¬ 
est accruing thereaften^*^ Federal estate and state 
inheritance taxes assessed against a prior dece¬ 
dent’s estate are not deductible claims against the 
estate of decedent in question, although paid by the 


executors of such estate A ^ English death duties on 
personal property in England are not deductibleA^ 
Under the Revenue Act of 1916, § 203 (a), which 
did not contain any provisions expressly relating to 
deductions of taxes, but which did contain a provi¬ 
sion, not appearing in subsequent revenue acts, for 
deduction of such charges against the estate as are 
allowed by the laws of the jurisdiction under which 
the estate is being administered, federal estate tax¬ 
es were not deductible,^® nor were state inheritance 
or succession taxes imposed on individual benefici¬ 
aries of the testator’s bounty,but it was otherwise 
as to a state inheritance tax imposed on the estate 
before distribution.®^ 

Deduction of property taxes assessed during ad¬ 
ministration as administration expenses is consid¬ 
ered supra subdivision b of this section; deduc¬ 
tion of local taxes as indebtedness respecting prop¬ 
erty, infra § 495; and reduction of deduction for 
charitable bequest by estate or inheritance tax pay¬ 
able out of bequest, supra § 493 b. 

(4) Widow’s Dower^ Exemption, Homestead, 
or Year’s Support 

The value of rights accruing to the widow by opera¬ 
tion of law is not deductible as a claim against the estate; 
but at one time it was deductible as a charge against the 
estate. 

A widow’s statutory exemption is not deductible 
as a claim against the estate and the same is 
true of an amount supplanting the widow’s right of 
dower.®^ Under the Revenue Act of 1916, which. 


42. XJ.S.—Helveringr v. Safe Deposit 
<& Trust Co, of Baltimore, C.C.A., 
95 'F.2d 806—Taft v. C. I. R., C.C. 
A., 92 P.2d 667, affirmed 58 S.Ct. 
'891, 304 U.S. 351, 82 ,L.Ed. 1'393, 
116 A.L.R. 346—Central Nat. Bank 
of Cleveland v. U. S., 41 F.Supp. 
239, 94 Ct.Cl. '527—Brown v. IT. S., 
CtCL, 37 F.Supp. 444. 

43. XJ.S.—C. I. R. V. Bryn Mawr 
Trust Co., C.C.A., 87 F.2d 607— 
Turner v. C. I. R., C.C.A., 86 'F.'2d 
919, 107 A.D.R. 146'8. 

44. U.S.—Thompson v. IT. S., D.C. 
Minn., 8 F.2d 175. 

45. U.S.—Brown v. C. I. R., C.C.A., 
■74 F.2d 281—Hill v. Grissom, D.C. 
N.C., 299 F. 641. 

46. U.S.—Old Colony Trust Co. v. 
U. S., D.aMass., 15 F.Supp, 417. 

47. U.S.—Old Colony Trust Co. v. 
U. S., supra. 

48. U.S.—Bahr v. C. I. R., C.C.A. 
Tex., 119 F.2d '371, certiorari de¬ 
nied '62 S.Ct. 95, 314 U.:S. .6'50, 86 
L.Ed. 521. 

49. U.S.—Guaranty Trust Co. of 
New York v. C, L R., GCA,, 79 F. 
2d 245. 


50. U.S.—Old Colony Trust Co. v. 

Malley, D.C.Mass., 15 F,2d 105, af¬ 
firmed, C.C.A., 19 F.2d 346, certio¬ 
rari denied 4i8 S Ct. 121, 27.6 U.S. 
.563, 72 L.Ed. 428—^Irving Bank- 

'Columbia Trust Co. v. U. S., 62 Ct. 
Cl. 564, certiorari denied American 
Exchange Irving Trust Co. v. U. 
S., 47 S.Ct. 455, 27'3 U.S. 751, 71 
L.Ed. 873. 

Tax on bracket 

Net estate is taxable entity, and 
hence tax on each bracket is not to 
be deducted in computing tax on 
following brackets.—Old Colony 
Trust Co. V. Malley, D.C.Mass., 15 P. 
2d 105, affirmed, CC.A., 19 F.2d -346, 
certiorari denied 48 S.Ct, 121, 275 
U.S. 563, 72 L.Ed. 428. 

51. U.S.—U. S. V. Kombst, Ct.Cl., 52 
S.Ct. 616, 286 U.S. 424, 76 L.Ed. 
1201—^Leach v. Nichols, Mass., 52 
S.Ct. 338, 286 U.S. 165, 76 L.Ed. 
681. 

3'3 C.L p 316 notes 10, 12 [a]. 

52. U.S.—Lonsdale v. U. S., D.'C.Mo., 
31 Tn.2d 482—Miles v. Curley, C.C. 
A.Md., 291 F. 761—Merrill y. U. 
S., 66 CtCl. 136. 

'33 C.J. p 315 notes 11, 12 [b]. 
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Holdings of state courts 

It was said that some state tribu¬ 
nals held one way, and some the 
other, as to whether the tax attach¬ 
es before or after distribution.—Cur¬ 
ley V. Tait, D.C.Md., 276 P. 845, af¬ 
firmed, C.C.A, Miles v. Curley, 291 
F. 761. 

Distinction was disregarded in one 
case and the broad view was taken 
that such taxes as are payable to the 
state on the succession are deducti¬ 
ble as charges against the estate.— 
Thayer v. Malley, D.C.Mass., 3 F.2d 
194. 

53. U.S.—Union Nat. Bank of Pitts¬ 
burgh V. Driscoll, D.C.Pa., 32 F. 
Supp. 661. 

Question of federal law 
The question of whether widow’s 
exemption under Pennsylvania law 
is a deductible claim against the es¬ 
tate for federal estate tax purposes 
is to be decided by federal law, not¬ 
withstanding the exemption is not 
subject to state inheritance tax.— 
Union Nat. Bank of Pittsburgh v. 
Driscoll, supra. 

54. U.S.—Empire Trust Co. v. C. 
I. R., C.C.A., 94 F.2d 307., 



§ 495 


INTERNAL REVENUE 


47 C.J.S. 


as noted above in subdivision c (1) of this section, 
contained a provision, omitted from later revenue 
acts, for deduction of charges against the estate, 
dower, homestead, and year’s support allowed to a 
widow by the laws of the jurisdiction under which 
the estate is being administered were charges 
against the estate to be deducted from the value of 
the gross estate, even if they were to be deemed a 
part of the latter, and where, by the law of the 
state under which an estate is being administered, 
the widow’s right to a year’s support was not con¬ 
ditioned on actual dependency, such support was 
deductible as a charge against the estate without 
showing actual dependency the value of the 

widow’s dower right was not deductible where she 
waived such right^® or property was devised or be¬ 
queathed to her in lieu of dower. 

§ 495 . - Mortgage or Other Indebtedness 

Respecting Property 

An unpaid mortgage or other indebtedness respecting 
property is deductible under the statute where the value 
of decedent's interest in such property, undiminished by 
the mortgage or indebtedness, is included in the value of 
the gross estate. 

Unpaid mortgages and other liens or encumbranc- 
■es on property are deductible under the Internal 
Revenue Code, 26 U.S.C.A, § 812 (b) (4), and sim¬ 
ilar statutes,provided such property,to the ex¬ 
tent of the value of decedent’s interest therein, un¬ 
diminished by the mortgages or indebtedness,®® is 
included in the gross estate. 

§ 495 . -Losses from Casualties 

Losses incurred during the settlement of the estate 
as the result of one or more of the casualties designated 
in, or contemplated by, the statute are deductible. 

Losses actually suffered during the settlement of 
the estate are deductible under the Internal Reve¬ 


nue Code, 26 U.S.C.A. § 812 (b), and similar stat¬ 
utes, providing for the deduction of losses incurred 
during that period and arising from fires, storms, 
shipwrecks, or other casualties.®^ Under the rule 
of ejusdem generis, the words ''or other casualties,” 
as used in the statute, refer to casualties directly 
affecting the property of deceased, such as an earth¬ 
quake or a flood caused by the breaking of a dam,®2 
and not to a change in the financial policy of a 
foreign country which indirectly depresses the val¬ 
ue of securities.®® 

§ 497. - Support of Dependents 

The statutory provision for deduction of such 
amounts, reasonably required and actually expended, for 
the support, during the settlement of the estate of those 
dependent on decedent, as are allowed by the laws of the 
jurisdiction under which the estate is being administered, 
is followed in passing on claimed deductions for the sup¬ 
port of dependents. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
812 (b) (5), and similar statutes, providing for de¬ 
duction of such amounts, reasonably required and 
actually expended for the support, during the set¬ 
tlement of the estate, of those dependent on dece¬ 
dent, as are allowed by the laws of the jurisdiction 
under which the estate is being administered, the 
amount actually allowed dependents is deductible,®^ 
provided it is authorized by the state law,®® is 
paid,®® and is reasonable in amount. However, 
under the Revenue Act of 1916, § 203 a, which dif¬ 
fered from subsequent revenue acts in that it did 
not contain the requirement of reasonableness in 
amount, it was sufficient that the amount fixed by 
the probate court for the support of the widow was 
allowed by the laws of the state and was actuall^^ 
paid by the executor to the widow.6*7 

§ 498. - Property Previously Taxed 

The statute allowing a deduction of the value of 


■55. IJ.S.—Randolph v. Craig, D.C. 
Tenn., 267 P. 99*3. 

Inclusion in gross estate of widow's 
dower right see supra § 484. 
Express provision for deduction of 
support of dependents see infra § 
497, 

•5S. U.S.—Schuette v. Bowers, D.C. 
N.Y., 32 P.2d 817, affirmed, €.C. 
A., 40 P.2d 208. 

57. U.S.—Title Guarantee & Trust 
Co. V, Edwards, D.C.N.Y., 290 F. 
'617, error dismissed 44 S.CL 4, 

. 263 U.S. 672, 68 L.Ed. 499. 

„‘53. U.S.—C, I. R. V. Davis, O.C.A., 

132 P.2d '644—Bahr v. C. I. R., 
C.C.A.Tex., 119 P.2d 371, certiorari 
denied 62 S.Ct 95, -314 U.S, 650, 86 
L.Ed. '521—Bremer V. Luff, D.C.N. 
Y., 7 F.Supp. 148. 


Xiocal taxes 

U.S.—Carter v. U. S., D.C.Mo., 5 F. 
Supp. 782. 

Joint and several liability 

Where decedent's interest in real¬ 
ty was subject to mortgage, for pay¬ 
ment of which she and her brother 
were jointly and severally liable, and 
the property of each was sufficient 
for payment of one half of the mort¬ 
gage, one half only of such mortgage 
was deductible from gross estate un¬ 
der statute.—^Parrott v. G. I. R., C. 
C.A., 30 F.2d 792, certiorari denied 
49 S.Ct. '512, 279 U.S. i870, 73 L.Ed. 
1007. 

59. U.S.—Steedman v. U. S., Ct.Cl., 
35 F.Supp. 5'33. 

60. U.S.—Bahr v, C. I. R., C.C.A. 
Tex., 119 F.2d 371, certiorari de¬ 
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nied 62 S.Ct. 95, 314 U.S. 560, 86 
L.Ed. 521. 

61. U.S.—Boston Safe Deposit & 
Trust Co. V. Nichols, D.C.Mass, 
18 F.2d 660. 

62. U.S.—Lyman v. C. I. R., C.C.A., 
83 P.2d 811. 

63. U.S.—^Lyman v. 'C. I. R., supra. 

64. U.S.—Boston Safe Deposit & 
Trust Co. V. Nichols, D.C.Mass., 
18 P.2d 660. 

6i5. U.S.—-U. S. V. Ramsay, C.C.A. 

Kan., 130 P.2d 938. 

66. U.S.—C. I. R. V. Strauss, C.C.A., 
77 F.2d 401, reheard 81 P.2d 1016. 

67. U.S.—Roth V. Warden, C-GA. 
Cal., 77 F.2d 124. 
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property identified as received by decedent from a donor 
tjy gift within five years of decedent’s death or from 
a prior decedent, who died within five years prior to 
decedent’s death, by gift, devise, bequest, or inheritance, 
or the value of property identified as acquired in ex¬ 
change for property so received, where a federal gift 
or estate tax was paid by, or on behalf of, the donor 
or the estate of the prior decedent, is accorded effect 
when applicable. 

The purpose of Internal Revenue Code, 26 U.S. 
C.A. § 812 (c), and similar statutes, providing for 
deduction of the value of property forming part of 
the gross estate of a person who died within five 
years prior to the death of decedent, or transferred 
to decedent by gift within five years prior to his 
death, where such property can be identified as hav¬ 
ing been received by decedent from the donor by 
gift, or from the prior decedent by gift, bequest, 
devise, or inheritance, or which can be identified 
as having been acquired in exchange for property 
so received, if a federal gift or estate tax was paid 
by, or on behalf of, the donor or the estate of the 
prior decedent, is to avoid double taxation within 
five years in respect of transfers of the same prop¬ 
erty or property acquired in exchange therefor 
and the purpose of a further provision for reduc¬ 
tion of the deduction by the amount paid on a mort¬ 
gage or lien prior to decedent’s death is to equalize 
the situation resulting when the mortgage or other 
lien was allowed as a deduction in determining the 
prior gift or estate tax.^^ When applicable, the 
provision for deduction is accorded effect and 
the same is true of a provision for reduction of the 
deduction but the statute is not applicable in the 
case of inheritance by decedent from a prior de¬ 


cedent, where the interval between the two deaths 
was more than five years, qj- where no estate tax 
was paid by the estate of the prior decedent.'^^ 

§ 499. Credits 

Advantage may be taken of the statutes providing 
that the federal estate tax shall be credited with the 
amount of federal gift taxes and state inheritance, legacy, 
estate, or succession taxes actually paid in respect of 
property Included in the gross estate. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 813 (a) (2), and similar statutes, providing for 
credit against the estate tax of gift taxes paid in 
respect of property required to be included in the 
gross estate of the donor, full credit should be giv¬ 
en for gift taxes paid by decedent and his wife in 
respect of property the total value of which is prop¬ 
erly includible in the gross estate.'^^ A similar pro¬ 
vision for credit of a gift tax imposed under Reve¬ 
nue Act of 1924 § 319 is without application unless 
there was a gift inter- vivos which was taxable in¬ 
dependently of any requirement that the subject 
thereof shall be included in the gross estate.'^^ 

Under the statute providing that the federal es¬ 
tate tax shall be credited with the amount of any 
estate, inheritance, legacy, or succession taxes actu¬ 
ally paid to a state in respect of any property in¬ 
cluded in the gross estate, the executor is entitled 
as a matter of right to credit for estate, legacy, or 
succession taxes paid to a state but it is essen¬ 
tial to the credit that the state shall have imposed 
an estate, legacy, inheritance, or succession tax,'^^ 
and that such tax shall have been paid'^s and re- 


€8. U.S.—Ransbottom's Estate v. C. 
I. R., C.C.A., 148 F.2d 280—C. I. R. 
V. Garland, C.C.A., 136 F.2d 82— 
Bahr v. C. I. R., C.C.A.Tex., 119 F. 
2d 371, certiorari denied 62 S.Ct. 
9.5, 314 U.S. 650, 86 L.Bd. 621— 
Wiggin V. Hassett, D.C.Mass., 66 
F.Supp. 26'3—McFadden v. U. S., 
D.C.Pa., 20 F.Supp. 625. 
Permissible double taxation. 

Notwithstanding the statutory 
purpose, there may be double estate 
taxes in respect of transfers of the 
same pro-perty within five years, as 
where three different owners of the 
property die within five years and 
an estate tax is paid by the estate 
■of the one dying first, but not by 
the estate of the second one.—Par¬ 
rott V. C. 1. R., C.C.A.Mass., 30 F.2d 
'792, certiorari denied 49 S.Ct, 612, 
279 U.S. 870, 73 L.Ed, 1007. 

'©9. U.S.—Ransbottom's Estate v. C. 

I. R., C.C.A., 148 F.2d 280. 
m U.S.—C. I. R. V. Garland, O.C. 
A,, 136 F.2d 82—Blair v. Dustin’s 
Estate, C.C.A., 30 F,2d 774—Rod- 
enbough v. U. S., C.C.A.Pa., 25 F. 
M 13, 67 A.LuR. 1091—Cary v. U. 


S., D.C.N.T., 22 F.2d '298—Wiggin 
V. Hassett, D.C.Mass., 5-6 F.Supp. 
263—McFadden v. U. S., D.C.Pa., 
20 F.Supp. 626—Levi v. U. S., Ct. 
Cl., 14 F.Supp. 513. 

Surviving tenant by entirety re¬ 
ceived decedent’s interest in the 
property by “inheritance” within the 
meaning of the statute.—C. I. R. v. 
Fletcher Savings & Trust Co., C.C.A., 
59 F.2d 508. 

Statute applied to extent of identi¬ 
fication of securities as acquired in 
exchange for inherited securities.— 
Farmers’ Loan & Trust Co. v. U. S., 
D.C.N.Y., 60 F.2d 61>8. 

Amount of deduction 

The deduction allowable to de¬ 
ceased’s estate on account of prop¬ 
erty acquired from the estate of pri¬ 
or decedent, where the pro'perty so 
acquired is identifiable, is the value 
at which such property was includ¬ 
ed in the estate of prior decedent 
without reduction on account of lia¬ 
bilities of the estate of prior dece¬ 
dent.—C. I. R. V. Garland, C.C.A., 136 
F.2d 82, distinguishing Bahr v. C, I. 
R., C,C.A.Tex., 119 F.2d 371, certio- 
70C 


rari denied 62 S.Ct 95, 314 U.S. 650, 
8$ L.Ed. 521. 

71. U.S.—Ransbottom’s Estate v. C. 
I. R., C.G-A., 148 F.2d 280. 

72. U.S.—Second Nat. Bank & Trust 
Co. V. C. I. R., C.C.A., 6'3 F.2d 815. 

73. U.S.—Parrott v. C. I. R., aC.A., 
30 P.2d 792, certiorari denied 49 S. 
Ct 612, 279 U.S. 870, 73 L.Ed. 1007. 

74. U.S.—Hornor’s Estate v. C. I. 
R., C.C.A., 130 P.2d 649. 

76. U.S.—Sanford’s Estate v. C. I. 
R., 60 S.Ct 51, 308 U.S. 39, 84 L. 
Ed, 20, rehearing denied '60 S.Ct. 
258, '308 U.S. 637, 84 L.Ed. 529. 

76. U.S.—Clark v. U. S., D.C.N.J., 
30 F.Supp. 599, affirmed, C.O.A., 
108 P.2d 1011. 

77. Del.—Highfield v. Delaware 
Trust Co., 152 A. 124, 4 W.W.Harr. 
306. 

State tax on commissions of exec¬ 
utors is not an estate tax within fed¬ 
eral statute relating to credits.— 
Cross V. Downes, 16'4 A. 768, 164 Md. 
216. 

78. U.S.—^Hammond - Knowlton v. 
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luired proof submitted to the commissionerThe 
executor is entitled to credit only for the amount 
)f the state inheritance tax actually paid, and not 
:or the full amount of the assessment where less is 
)aid.^^ 

§ 500. Value of Property 

a. In general 

b. Optional valuation one year after 

death 

a. In G-eneral 

As a general rule, subject to the provisions as to an 
optional valuation, the value of the gross estate is to be 
determined as of the date of the decedent's death. 

The value of the property affected is a factor 


in the measurement of the federal estate tax.si it 
may be stated generally, subject to the provision as 
to optional valuations, that under the Internal Rev¬ 
enue Code, 26 U.S.C.A. § 811, and similar statutes,, 
the amount of the tax is measured by the value, at 
the time of decedent’s death, ^2 of the property or 
interest transferred.^^ Stated more precisely, the 
rule is that the tax is gauged or measured by the 
value of the net estate^'^ or the value of the whole 
estate less the deductions authorized by statute, 
the tax being imposed on the transfer of the net 
estate and such estate being ascertainable, as dis¬ 
cussed supra § 492, by deducting from the gross 
estate certain items specified by statute. It is first 
necessary to ascertain the value of the gross es- 
tate^s and, under the statute, this value is to be de- 


Hartford Connecticut Trust Co. of 
Hartford, 'C.C.A.Conn., S9 F.2d 175, 
certiorari denied 58 S.Ct. 27, '302 
XJ.S. ‘707, 82 L.Ed. *546—Central 

Nat. Bank of Cleveland v. U. S., 41 
F-Supp. 239, 94 CtCl. 527~Bouse 
V. U. S., 65 CtCl. 749, certiorari 
denied 49 S.Ct. 32, 278 U.S. 63'8, 73 
L.Ed. 554. 

Deposit made by executors with 
state tax commission, to cover state 
transfer and estate taxes to be as¬ 
sessed, did not constitute a payment 
of the taxes, within meaning of the 
statute.—In re Harkavy’s Estate, 34 
N.T.S.2d 910, 178 Misc. 507. 

Payment not made in time 

Where stipulation adjusting dif¬ 
ferences in regard to deficiency in 
federal estate taxes recited that 
credit should be allowed for New 
York state transfer and estate taxes 
on submission of evidence of pay¬ 
ment in accordance with the provi¬ 
sions of the revenue act and last 
payment of state taxes was not 
made within time limit prescribed 
thereby, executors' failure to pay 
state tax within prescribed time was 
not excused on ground that state 
tax could not have been finally fixed 
earlier than it was because contin¬ 
gent remainders were involved.— 
In re Harkavy's Estate, 34 N.Y.S.2d 
910, 17S Misc. 507. 

79. U.S.—Hammond - Knowlton v. 
Hartford Connecticut Trust Co. of 
Hartford, C.C.A.Conn., 89 P.2d 175, 
certiorari denied '58 S.Ct. 27, 302 
U.S. 707, 82 L.Ed. 546. 

BO. U.S.—Commonwealth Trust Co. 
of Pittsburgh v. Driscoll, 60 F. 
Supp. 949, affirmed, C.G.A., 137 F. 
2d 653, certiorari denied 64 S.Ct. 
>521, 321 U.S. 764, 88 L.Ed. 1061. 
Discount allowed by state because 
)f payment within specified period 
nay not be included in the credit.— 
Smith V. C. I. R., C.C.A., 59 'P.2d ‘S'SS. 
a. U.S.—Chickering v. C. I. R., O. 

C.A., 118 F.2d 254, 139 A.L.R. 508, 


certiorari denied 62 S.Ct. 70, 314 

U. S. -636, 86 L.Ed. 511. 

Value of property is used to fix 
measure of tax 

Mich.—In re Fish's Estate, 189 N.W. 
177, 219 Mich. 369. 

82. U.S.—Reinecke v. Northern 

Trust Co., Ill., 49 S.Ct. 123, 278 U. 
S. 3-39, 73 L.Ed. 410, 66 A.L.R. 397 
— C. 1. R. V. Clise, aC.A., 132 F.2d 
998, certiorari denied Clise v. C. I. 

R. , 62 S.Ct. 914, 315 U.S. 821, '86 
L.Ed. 1218—^Wilson v. Bowers, D. 
C.N.Y., 51 F.2d 261, affirmed, C.C. 
A., 57 F 2d 682—Benz v. Carney, D. 
C.Mass., 15 F.Supp. 145, affirmed, 

C. C A., Carney v. Benz, '90 F.2d 
747, 113 A.LR. 365. 

Contemplation of death 

Measure of estate tax is value at 
time of decedent's death of all prop¬ 
erty then owned by him and of prop¬ 
erty transferred in contemplation of 
death.—Igleheart v. C. I. R, C C.A. 
Fla., 77 F2d 704. 

Transfer to take effect at death 
Under provision which includes 
transfers of property to take effect 
at death as part of the taxable es¬ 
tate, the measure of the tax is the 
value of the transferred property at 
the time when death brings it into 
enjoyment.—Goldstone v. U. S., D.C. 
N.Y., 52 F.Supp. 704, affirmed, C.C.A., 
144 F.2d 373, affirmed 65 S.Ct. 1323, 
325 U.S. 687, 89 L.Ed. 1871. 

83. U.S.—Friend v. C. I. R., C.C.A., 
119 P.2d 959, certiorari denied 62 

S. Ct. 136, 314 U.S. 673, 86 L.Ed. 
538—Igleheart v. C. I. R., C.C.A. 
Fla., 77 F.2d 704—Schuette v. 
Bowers, C.C.A.N.Y., 40 P.2d 208— 
Mississippi Val. Trust Co. v. U. S., 

D. C.Mo., 61 F.Supp. 451. 

D.C.—Lee v. C. I. R., >57 F.2d '399, 61 
App.D.C. 33, certiorari denied Lee 

V. Burnet, 52 S Ct 646, 286 U.S. 
563, 76 fL.Ed. 1295. 

N.Y.—In re Hazard's Estate, 1'26 N. 

E. 345, 228 N.Y. 26. 


Tax is determined by value of 
property or interest transferred at 
decedent's death.—McCaughn v. Fi¬ 
delity Trust Co., C.C.A.Pa., 34 F.2d 
443. 

Extent of tax liability is deter¬ 
mined by the value of decedent's 
property which comes within the 
statute imposing the tax.—Gottlieb 
V. White, D.C.Mass., 1 F.Supp. 905, 
affirmed, C.C. A., 69 F.2d 792, cer¬ 

tiorari denied 54 S.Ct. 867, 292 U.S- 
657, 78 LEd. 1505. 

84. N.Y.—Farmers' Loan & T. Co- 
V. Winthrop, 144 N.R 769, 238 N. 
Y. 488, certiorari denied Winthrop 
V. Farmers' Loan-Trust Co., 45 S. 
Ct. 225, 266 U.S. 633, 69 L.Ed. 479. 

'33 C.J. >p 314 note 99 [a]. 

Net value of property included in 
gross estate 

U.S,—Fidelity - Philadelphia Trust 
Co. V. Rothensies, 65 S.Ct. i508, 324 
U.S. ID'S. 

Net value of aggregate of gifts 
causa mortis and testamentary 
U.S.—In re Oakes, 162 N.E. 79, 248 
N.Y. 280, 

85. W.Va.—Central Trust Co. v. 
James, 199 S.B. 881, 120 W.Va. 611. 

86. U.S.—Heiner v. Donnan, Pa., 62“ 
S.Ct. 358, 2>58 U.S. 312, 76 L.Ed. 
772. 

Pledged property 

Where decedent has pledged part 
of his estate on a debt of his own, 
it is reasonable to include it at its 
full value in computing estate tax, 
since decedent gets a deduction for 
the debt, but this is not true where 
decedent pledges it for the debt of 
another, even a debt which he has 
guaranteed.—Guggenheim v. Helver¬ 
ing, C.C.A., 117 F.2d 469, certiorari 
denied Guggenheim's Estate v. C. I. 
R., 62 S.Ct 66, 314 U.S. 621, 86 L.Ed. 
499. 

Valuation of claim held not excessive 
U.S.—Brown v. . U. S., CtCL. 37 F. 
Supp. 444. 
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termined as of the time of decedenf s death,un¬ 
less, in the case of a person dying after August 30, 
1935, the executor exercises the option given him by 
■statute to have the estate valued as of one year 
after decedent’s death, as discussed infra subdivi¬ 
sion b of this section. 

The standard of value of all property includable 
in the gross estate contemplated by the statute and 
treasury regulations is the fair market value at the 
time of decedent’s death,that is, the price at 
which the property would change hands between a 
willing buyer and a willing seller, neither being un¬ 
der any compulsion to buy or sell.^^ Another pro¬ 


vision in the regulations that all relevant facts and 
elements of value as of the time of decedent’s 
death should be considered in every case is held 
to state a correct rule for ascertaining value.^o 

Interest in partnership should not be appraised as 
though decedent had held outright his aliquot part 
of the partnership’s stock and accounts and could 
have made immediate disposition thereof.^! It 
may be necessary to consider unusual articles of 
partnership's and the partnership’s heavy and in¬ 
definite commitments.^^ 

Notes. The realization by the executors several 
years after death of something on notes is evidence 


S7. U.S.—^Heiner v. Donnan, Pa., 52 
S.Ct. 358, 258 U.S. 312, 76 L.Ed. 772 
—Liebmann v. Hassett, C.C.A. 
Mass., 148 P.2d 247—^Wilson v. 
Bowers, C.C.A.M.Y., 57 F.2d 682— 
Camp V. U. S., C.C.A.Va., 44 F.2d 
126. 

Value of estate transferred 

Where testator inherited an inter- 
•est in property from his mother and 
thereafter transferred such interest 
to trustees before testator’s death, 
the value of estate which testator 
transferred, rather than value of 
estate which was vested in testator 
at time of testator’s death, was to 
be used in computing value of tes¬ 
tator’s gross estate for estate tax 
purposes, but value of estate trans¬ 
ferred was to be determined as of 
date of testator's death.—Brown v. 
C. I. B., C.C.A., 119 F.2d 983. 

Value of reserved contingent interest 
Where a decedent, several years 
■before his death, made an absolute 
transfer of certain securities, the 
transferee by a contemporaneous 
agreement binding itself to pay the 
net income to the wife of the trans¬ 
feror during her lifetime, and after 
her death, in case he survived her, 
to him during his lifetime, the estate 
was not subject to tax on the value 
of the securities themselves, but at 
most on the value of the reserved 
contingent interest of decedent there¬ 
in.—Curley v. Tail, D.C.Md., 276 F. 
840. 

Property owned by joint tenants 

(1) Properties of joint tenancies 
are valued for estate tax purposes 
as of date of joint tenant’s death,— 
Clarke v. Welch, D.C.Cal., 7 F.Supp. 

595. 

(2) Amount by which estate of 
•surviving joint tenant was augment¬ 
ed through death of cotenant must, 
for tax purposes, be determined at 
time of death.—C, I. B. v. Emery, C. 
C.A., 62 F,2d 591, afllrmed Griswold 
V. Helvering, 64 S.Ct. 6, 290 U.S. 66, 
.78 L.Ed. 1C6. 


Grift in contemplation of death is 
to be included in the donor’s gross 
estate at its value at the time of 
death, and not at its value at the 
time it was made.—Heiner v. Don- 
naii, Pa., 52 S.Ct, 358, 258 U.S. 312, 
76 L.Ed. 772—Liebmann v. Hassett, 
D.C.Mass., 50 F.Supp. 537, affirmed 
in part and reversed in part on 
other grounds, C.C.A., 148 F.2d 247. 

Subseiq.uent matters j 

(1) Gains or losses, after dece¬ 
dent’s death, through fluctuations in 
values, or through fortunate or un¬ 
fortunate trades, may not be consid¬ 
ered.—Camp V. U. S., C.C.AVa., 44 
F.2d 126. 

(2) Amount of estate tax must be 
determined by value of leasehold on 
date of deceased’s death, without re¬ 
gard to subsequent decline in real 
estate market.—Header v. U. S., Ct. 
CL, 26 F.Supp. 925. 

(3) Where there was no market 
at testator’s death, in which debt 
owed by German bank could be real¬ 
ized in American currency, estate 
was not liable to tax on amount ex¬ 
ceeding that ultimately realized.— 
Bosskam v. U. S., 64 Ct.CL 272. 

88. U.S—Bank of California Na¬ 
tional Ass’n V. C. I. B., C.C.A., 133 
F.2d 428—Gump v. C. I. B., C.C.A, 
124 F 2d 540, certiorari denied 62 
S.Ct. 1292, 316 U.S. 697, 86 L.Ed. 
1766—Wilson v. Bowers, C.C.A.N. 
Y., 57 F.2d 682—Union Nat. Bank 
of Pittsburgh v. Driscoll, D.C.Pa., 
32 FSupp. 661—Clarke v. Welch, 
D.C.Cal., 7 F.Supp. 595. 

Where article is commonly traded 
in on an open market and there is 
such a market available on day of 
decedent's death, the prices current 
in such a market will be regarded as 
the fair market value of the article 
for purposes of federal estate taxa¬ 
tion.—^Helvering v. Safe Deposit & 
Trust Co. of Baltimore, C,C.A., 95 F. 
2d 806. 

ITonassignable claim 

The fact that claim for refund of 
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income taxes paid was not assign¬ 
able did not prevent such claim from 
having fair market value for estate 
tax purposes, in absence of any dis¬ 
tinction in revenue act or treasury 
regulations between assignable and 
nonassignable property.—Bank of 
California, National Ass'n v. C. 1. B., 
CC.A, 133 F.2d 428. 

89. U.S.—Union Nat. Bank of Pitts¬ 
burgh V. Driscoll, D.C.Pa., 32 F. 
Supp. 661. 

90. U.S.—Knobloch v. Smith, D.C. 
Conn., 25 F.Supp. 156. 

Net value dependent on facts 
It IS said that the net value of 
each estate subject to the estate tax 
must be determined on its own facts 
and that there is not any algebraic 
formula or yardstick which will ac¬ 
curately measure every estate in de¬ 
termining Its net worth subject to 
taxation.—Union Trust Co. of Pitts¬ 
burgh, Pa., V. Heiner, D.C.Pa., 19 
P.2d 362. 

Renewal period of lease 
Where approximately sixteen 
years of the twenty year lease had 
run at time of deceased’s death, but 
lease provided for renewal for ex¬ 
tended period of twenty years and 
for two other renewals of like num¬ 
ber of years, the first renewal period 
could be considered in arriving at 
value of leasehold for estate tax 
purposes.—Header v. U. S., Ct.CL, 
26 F.Supp. 925. 

The number of legatees, their re¬ 
lationship or nonrelationship, to de¬ 
cedent, etc., does not enter into con¬ 
sideration in a determination of the 
value of the estate.—In re Hamlin, 
124 NE. 4, 226 N.Y. 407, 414, 7 A.L. 
B. 701. 

91. U.S.—Guggenheim v. Helvering, 
C.C.A., 117 F.2d 4G9, certiorari de¬ 
nied Guggenheim's Estate v. C. I- 
B., 62 S.Ct. 6'6, 314 U.S. 621, 86 L. 
Ed. 499. 

92. U.S.—Guggenheim v. Helvering, 
supra. 

I 93. U.S.—Guggenheim v. Helvering, 
1 supra. 
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bearing on the value of the notes at the time of 
death but it does not apply retroactively in re¬ 
spect of time of valuation 5 and, notwithstanding 
such subsequent realization, the notes may have 
been worthless at the time of death.^^ The fair 
market value of a mortgage note is the value of 
the real estate securing it where the face value of 
the note is considerably more and there is no rea¬ 
sonable expectation at the time of the pa 3 "ee’s death 
that the maker will ever be able to* pay the amount 
due on the note.^"^ 

Life insurance policy. For estate tax purposes, 
the law looks only to the value of a life insurance 
policy at the date of death.^^ Where a husband 
donated a life policy to his wife in contemplation 
of death, the policy should be included in the hus¬ 
band’s gross estate at its value at the time of his 

death, rather than at its value at the time of as¬ 

signment;^^ but the portion of the value of the 
policy at the death of the husband which the pre¬ 
miums paid by the wife bear to the total amount 
paid for the policy should be excluded in view of 
a treasury regulation for exclusion of enhanced 
value of property due to betterments by the trans¬ 
feree.^ 

Trusts and annuities. Trusts created by decedent 
during his lifetime which are to be included in his 

gross estate are to be valued as of the date of his 

death.2 The value of estates or interests which 
were freed from contingency only at or after dece¬ 


dent’s death,2 and the value of the corpus for the 
period of the expectancies'of the lives measuring 
the duration of the trust,are not to be deducted, 
since the tax is not based on the value of the re¬ 
versionary interest of decedent at the time of his 
death, but on the value at the time of his death 
of the property to which the reversionary interest 
relates.^ On the other hand, where decedent had 
a remainder interest in a trust created by another 
person, his interest is properly valued on the basis 
of the value of the securities composing the trust 
as of the date of his death, less any matters that 
depreciate that value,^ such as the value of life 
interests determined by reference to mortality ta¬ 
bles'^ and trustees’ compensation and expenses of 
administration during the life tenancies.^ Where 
a remainder is subject only to impairment to make 
up deficiency in income, only the amount by which 
the value' of the remainder was increased by the 
settlor’s death is to be included in the gross estate,^ 

An annuity contract or policy, providing for 
pa^^ment to decedent and another person during- 
their joint lives and then to the survivor or for 
payment to decedent and, after his death, to the 
other person, is properly valued at what it would 
cost to buy a similar annuity for the survivor on 
the day of decedent’s death but where decedent 
and his wife purchased an annuity policy payable 
to a third person and providing that the purchasers 
or survivor may surrender the policy for its cash 


94. TJ,S.—Mullikin v. Magruder, D.G. 
Md., 55 F.Supp. 895, affirmed, C.C. 
A., 149 F.2d 593. 

95. XJ.S.—Mullikin v. Magruder, su¬ 
pra. 

98. XJ.S.—^Mullikin v. Magruder, su¬ 
pra. 

97. XJ.S.—Proctor v. Hassett, D.C. 
Mass., 52 F.Supp. 12. 

9a XJ.S.—XJ. S. V. Heilbroner, C.C.A. 
N.Y., 100 F.2d 379. 

99. XJ.S.—Liebmann v. Hassett, C. 
C.A.Mass.. 148 P.2d 247. 

1. XJ.S.—Liebmann v. Hassett, D.C. 
Mass., 50 F.Supp. 537, affirmed in 
part and reversed in part on other 
grounds, C.C.A., 148 F.2d 247. 

Inclusion of proceeds of life insur¬ 
ance policies in gross estate of de¬ 
cedent see supra §■ 486. 

a, XJ.S.—Fidelity-Philadelphia Trust 
Co. V. Rothensies, Pa., 65 S.Ct. 508, 
•324 U.S. 108, .89 L.Ed. 783—Safe 
Deposit & Trust Co. of Baltimore 
V. Tait, D.C.Md., 7 F.Supp. 40, 
affirmed, C.C.A., Tait v. Safe De¬ 
posit & Trust Co. of Baltimore, 74 
P.2d 851. 

3- U.S.—Fidelity-Philadelphia Trust 


Co. V. Rothensies, Pa., 65 S.Ct. 508, 
324 U.S. 108, 89 L Ed. 783. 

Contra Central Nat. Bank of Cleve¬ 
land V. U. S., 41 F.Supp. 239, 94 
Ct.Cl. 527. 

4. U.S.—C. I. R. V. Field’s Estate, 65 

S.Ct. 511, ‘324 XJ.S. 113, 89 L.Ed. 
786. 

Where only value of remainder in¬ 
terest is included in gross estate, 
value of life estate should be de¬ 
ducted from full amount of trust 
corpus and the remainder taxed.— 
C. I. R. V. Schwarz, C.C.A., 74 F.2d 
712. 

5. U.S—a I. R. V. Field’s Estate, 
65 S.Ct. 511, 324 U.S. 113, 89 L.Ed. 
78-6. 

Contra Central Nat. Bank of Cleve¬ 
land v. U. S., 41 F.Supp, 239, 94 Ct. 
Cl. 527. 

Value of property subject to con¬ 
tingency, rather than the actuarial 
or theoretical value of the possibil¬ 
ity of the occurrence of the contin¬ 
gency, is the measure of the tax. 
—Fidelity-Philadelphia Trust Co. v. 
Rothensies, Pa., 65 S.Ct. 508, 324 U.S. 
108, 89 L.Ed. 783. 

6. U.S.—Palfrey v. U. S., D.C.Mass., 
36 F.Supp. 153. 
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7. U.S.—Palfrey v. U. S., supra. 

8. U.S.—^Palfrey v. U. S., supra. 
Deduction of estimated trustees'' 

commissions has been refused on the 
ground that the extent to which they^ 
will diminish the value of the prop¬ 
erty is problematical.—Central Han¬ 
over Bank & Trust Co. v. C. I. R., 
aC.A., 118 F.2d 270. 

9. U.S-—Bankers Trust Co. v. Hig¬ 
gins, C.C.A.N.Y., 136 P.2d 477. 

10. U.S.—Mearkle’s Estate v. C. I., 

R., C.C.A., 129 P.2d 386—U. S. 

Trust Co. of New York v. Higgins, 
D.C.N.Y., 56 F.Supp. 997. 

inapplicable regulation 

The treasury regulation fixing val¬ 
ue of interest in annuity, for estate- 
tax purposes, in case decedent was 
entitled to receive annuity of defi¬ 
nite amount during lifetime of an¬ 
other, was inapplicable to annuities 
purchased by decedent, some of 
which were payable to decedent and' 
his wife during their joint lives, andi 
on death of either to the survivor, 
and others of which, were payable 
to decedent until his death and then, 
to his wife.—Mearkle's ESstate v. C.. 
1. R., C.C.A., 129 F.2d 386. 
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value, the value of decedent*s interest in the policy 
at the time of his death is one half of its cash sur¬ 
render value and not one half of the cost of a 
comparable policy on the date of his death.^i The 
value of transferred property at the time of dece¬ 
dent’s death is not diminished by the fact that 
there was paid back to him in the form of an an¬ 
nuity an amount substantially equal to the income 
derived from the property.^2 Qn the other hand, 
where decedent, who created a trust for her hus¬ 
band, had the right to call for a reconveyance of 
the trust funds on purchase of an annuity for the 
husband, the value of the trust property equitably 
should be diminished by the amount necessary to 
purchase an annuity.^^ 

b. Optional Valuation One Year after Death 

The statute permitting the gross estate to be valued, 
at the election of the executor, as of one year after the 
decedent's death relates only to the time as of which 
the valuation is to be made, and does not require rents, 
royalties, interest, and dividends accrued and received 
during the year following death to be included in the 
gross estate. 

The provision of the Internal Revenue Code, 26 
U.S.C.A. § 811 (j), and similar statutes, for valua¬ 
tion, at the election of the executor, of all the prop¬ 
erty included in the gross estate at the date of de¬ 
cedent’s death as of one year after such death, was 
enacted for the purpose of mitigating the hardship 
consequent on a shrinkage in the value of estates 
during the year following death.^^ The statute, 
which is unambiguous,relates only to the time 
as of which the valuation is to be made it 


makes no change in the property to be valued^" 
or in the method of valuation and it is construed 
not to require rents, royalties, interest, and divi¬ 
dends accrued and received during the year fol¬ 
lowing death to be included in the gross estate, 
notwithstanding a treasury regulation to the con¬ 
trary. 

§ 501. - Corporate Stock 

In the case of listed stock dealt with actively in 
the market, its fair market value for estate tax purposes 
is its quoted price on the applicable valuation date, un¬ 
less the block of stock held by decedent was so large 
that it could not have been disposed of at the quoted 
price, in which case all other proper evidence of value 
may be considered together with market quotations. 
Where there is an insufficient number of recent sales 
to establish market value, as in the case of unlisted 
stock in a close corporation, it is necessary to consider 
all relevant factors bearing on value. 

The value of corporate stock for estate tax pur¬ 
poses is its fair market value as of the applicable 
valuation date,^! which date may be the time of 
the stockholder’s death^s or one year after his 
death, if the stockholder died after Aug. 30, 1935, 
and the executor elects to have the gross estate val¬ 
ued as of one year after death; and the fair mar¬ 
ket value of the stock is its value in money as be¬ 
tween a willing buyer and a willing seller, both 
having reasonable knowledge of the facts.^^ Gen¬ 
erally speaking, other less conclusive evidence of 
value is not resorted to when market value is evi¬ 
denced by sales in a free, open, and active market 
in which prices are determined by supply and de¬ 


11. U.S.—Wishard v. U. S., C.C.A. 
Ind., 143 F.2d 704. 

12. U.S.—Updike v. C. I. K., C.C.A., 
88 P.2d 807, certiorari denied 57 
S.Ct. 942, 301 U.S. 708, 81 L.Ed. 
1362. 

13. U.S.—C. I. R. V. Erickson, C.C. 
A., 74 F.2d 327, certiorari denied 
Erickson v. C. I. R., 55 S.Ct. 639, 
294 U.S. 730, 79 L.Ed. 1260. 

14. U.S.—Maass v. Higg-ins, N.Y., 61 
S.Ct. 631, 312 U.S. 443. 85 L.Ed. 
940, 132 A.L.R. 1035—Abendroth's 
Estate V. C. L R., N.T., 61 S.Ct. 
631, 312 U.S. 443, 85 L.Ed. 940, 132 
A.L.R. 1035—Blacque's Estate v. 
C. 1. R.. K.Y„ 61 S.Ct. 631, 312 U. 
S. 443, 85 LEd. 940, 132 A.L.R. 
1035-—Clark v. U. S., D.C.Md., 33 
F.Supp. 216. 

15. U.S.—Clark v, U. S., supra. 

16. U.S.—Clark v. U. S., supra. 

17. U.S.—Clark v. U. S., supra. 

la U.S.~Maas v. Higgins, N.Y., 61 
S.Ct. 631, 312 U.S. 443, 85 L.Ed. 940, 
132 A.L.R. 1036—Abendroth's Es¬ 
tate V. C. 1. R., N.Y., 61 S.Ct. 'S-Sl, 
812 U.S. 443, 85 L.Ed. 940, 132 A.L. 


R. 1035—Blacque's Estate v. C. I. 

R. , N.Y., 61 S.Ct. 631, 312 U.S. 443, 
85 L.Ed. 940, 132 A.L.R. 1035. 

Valuation of decedent’s interest as 
partner held not excessive 
U.S.—McClennen v.‘C. I. R., C.C.A., 
131 F.2d 165, 144 A.L.R. 1127. 

19. N.Y.—Maass v. Higgins, H.Y., 
61 S.Ct 631, 312 U.S. 443, 85 L.Ed. 
940, 132 A.L.R. 1035—Abendroth's 
Estate V. C. I. R., N.Y., 61 S.Ct 
631, 312 U.S. 443, 85 L.Ed. 940, 132 
A.L.R. 1033—Biacque’s Estate v. C. 
I. R., N.Y., 61 S.Ct 631, 312 U.S. 
443, 85 L.Ed. 940, 132 A.L.R. 1036— 
In re Tindle's Estate, D.C.Pa., 59 F. 
Supp. 667, affirmed, C.C.A., Penn¬ 
sylvania Co. for Insurance on 
Lives & Granting Annuities v. U. 

S. , 152 F.2d 757—Peoples-Pitts- 

burgh Trust Co. v. U. S., D.C.Pa., 
64 F.Supp. 742—Stuart v. Hassett, 
D.C.Mass., 41 F.Supp. 906—Howard 
V. U. S., P.C.La., 40 F.Supp. 697, 
modified on other grounds, C.C.A., 
125 F.2d 986—Clark v. U. S., D.C. 
Md., 33 F.Supp. 216. 

20. U.S.—Maass v. Higgins, N.Y., 61 
S.Ct 631, 312 U.S. 443, 85 L.Ed. 
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940, 132 A.L.R. 1035—Abendroth^s 
Estate V. C. 1. R., NY., 61 S Ct 
631, 312 U.S. 443, 85 L.Ed. 940, 132 
A.L.R. 1035—^Blacque's Estate v. C. 
I. R., N.Y., 61 set 631, 312 U.S. 
443, 85 L.Ed. 940, 132 A.L.R. 1035— 
Clark V. U. S., D.C.Md.. 33 F.Supp. 
216. 

21. U.S.—^Worcester County Trust 
Co. V. C. 1. R., C.C.A., 134 F.2d 578. 

22. U.S.—Lomb v. Sugden, C.C A. 
N.Y., 82 F.2d 166. 

Subsequent decrease in value 
Value of shares at date of dece¬ 
dent’s death, reflecting hopes for cor¬ 
poration’s prosperity shared by per¬ 
sons m a position to know the facts 
as well as by general public, was 
controlling, notwithstanding later 
decrease in value resulting from fact 
that such hopes were actually un¬ 
founded.—Guggenheim v. Helvering, 
C.C.A., 117 F.2d 469, certiorari denied 
Guggenheim’s Estate v. C. I. R., 62 
S.Ct. 66, 314 U.S. 621, 86 L.Ed. 499. 

23. U.S.—Wood V. U. S., Ct.CI, 29 
F Supp. 853—Jenkins v. Smith, D. 
aConn., 21 F.Supp. 251. 
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inand.2^ However, notwithstanding a treasury reg¬ 
ulation to the contrary which was in force at one 
time,the total number of shares of listed stock 
held by decedent at the date of his death may be 
considered in valuing the stock,26 as a determina¬ 
tion of fair market value requires an estimation 
of the price which could actually have been ob¬ 
tained for such total number of shares on the ap¬ 
plicable valuation date;27 and where the block of 
stock held by decedent was so large that it could 
not have been sold on the market at its quoted pric¬ 
es within a reasonable time by skilled brokers fol¬ 
lowing prudent liquidation practices, its true value 
is different from price quotations, and all other 
proper evidence of value may be considered to¬ 
gether with the market quotations.28 

Where there are no, or an insufficient number of, 
recent sales to evidence and establish market value, 
as in the case of unlisted stock in a close corpora¬ 
tion, it is proper and necessary to consider, in ac¬ 
cordance with a treasury regulation, the company's 
net worth, earning power, and dividend-paying ca¬ 
pacity, and all other relevant factors having a bear¬ 
ing on the value of the stock.29 Subsection (k), 
added to Internal Revenue Code, 26 U.S.C.A. § 811 
by Act Feb. 25, 1944, requires, in such case, that, 
in addition to all other factors, the value of stock. 


listed on an exchange, of corporations engaged in 
the same or a similar line of business be taken into 
consideration in determining value. Value of stock 
is not fixed or established by the price at which the 
corporation, after the stockholder’s death, took over 
the stock in extinguishment of indebtedness from 
the estate,26 or by a sale by an individual forced to 
sell by financial difficulties,21 or by sales three years 
after decedent’s death between members of the 
same family ;22 and it is not proper, in arriving at 
value, to combine the highest sale price of stock in 
a family corporation and an increase in the book 
value thereof.26 It has been held that the price at 
which another person may purchase the stock in 
question under an option given by contract is the 
value of the stock for estate tax purposes ;24 but 
it has been held otherwise where no consideration 
was given for the option,*25 and it has also been 
held that a provision in the articles of incorporation 
that a shareholder desiring to sell shall first offer 
his shares to the directors who may buy them for 
the corporation at their book value does not fix the 
market value of the stock at its book value for es¬ 
tate tax purposes,2 6 although the restriction, on ac¬ 
count of its depressing effect on the market value, 
should be considered as a relevant factor bearing 

on the question.27 


24. U.S.—Union Nat. Bank of Pitts¬ 
burgh V. Driscoll, D.C.Pa., 32 P. 
Supp. 661. 

25. U.S.—^Helvering v. Maytag, C.C. 
A., 125 F.2d 55, certiorari denied 
62 S.Ct. 1280, two cases, 316 U.S. 
689, 86 L.Ed. 1760—Helvering v. 
Safe Deposit & Trust Co. of Bal¬ 
timore, C.C.A., 95 P.2d 806. 

28. U.S.—Helvering v. Maytag, C. 
C.A., 125 P 2d 55, certiorari de¬ 
nied 62 S.Ct. 1280, two cases, 316 
U.S. 689, 86 L.Ed. 1760. 

27. U.S.—Jenkins v. Smith, D.C. 
Conn., 21 P.Supp. 251. 

28. U.S.—Helvering v. Maytag, C.C. 
A., 125 P.2d 55, certiorari denied 62 
S.Ct. 1280, two cases, 316 U.S. 689, 
86 L.Ed. 1760. 

Trend of market 

The fair market value on date of 
decedent's death of a large block of 
stocks owned by decedent was prop¬ 
erly determined by considering mar¬ 
ket price for a few hundred shares 
on day of decedent's death, the diffi¬ 
culty inherent in disposing of a 
large quantity of stock, and the 
downward trend of the market as in¬ 
dicated by sales before and after 
death.—Helvering v. Safe Deposit & 
Trust Co. of Baltimore, C.C.A., '95 P. 
2d 806. 

29, U.S.—Porbes v. Hassett, C.C.A, 
Mass,, 124 F.2d 925—Weber v. 


Rasquln, C.C.A.N.T.. 101 F.2d 62— 

Laird v. C. I. R., C.C.A., 85 P.2d 

598—Brooks v. Willcuts, C C.A. 

Minn., 78 F.2d 270—Wishon v. An- 

glim, D.C.Cal., 42 P.Supp. 359. 
Other relevant factors include 

(1) Pact that stock does not have 
as high a degree of marketability as 
some stock.—Bank of California, Na¬ 
tional Ass’n V. C. I. R., C.C.A., 133 F. 
2d 428. 

(2) Company's future prospects. 
—^Worcester County Trust Co. v. C. 
I. R., C.C,A., 134 P.2d 578. 

(3) Amount of loss sustained by 
corporation through death of dece¬ 
dent, its founder.—^Newell v. C. I. R., 
C.C.A., 66 F.2d 102. 

(4) Expenses of liquidation, where 
company is engaged in liquidating 
its assets.—^Weber v. Rasquin, C.C.A. 
N.T., 101 P.2d 62. 

(5) Time required for liquidation, 
where liquidating value of a corpo¬ 
ration’s assets is taken into consid¬ 
eration and cost of liquidation is 
properly considered.—Porbes v. Has¬ 
sett, C.C.A.Mass., 124 P.2d 925. 

Other tax returns 

The valuation indicated in corpo¬ 
ration’s income and excess profit tax 
and in capital stock returns was not 
alone conclusive as to the actual net 
worth of the corporation for purpose 
of determining value of stock for es¬ 
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tate tax purposes.—Baker v. Hoey» 
D.C.N.Y., 33 P.Supp. 799. 

Arbitrary and excessive valuation 
The valuation of stock at thirty 
five dollars per share for estate tax 
purposes was arbitrary and exces¬ 
sive in absence of any evidence that 
stock was worth that amount, ex¬ 
cept that thirty five dollars per share 
was valuation arrived at by mul¬ 
tiplying by ten the average earnings 
of company over five-year period.— 
Worcester County Trust Co. v. C. I. 
R., C.C.A., 134 F.2d 578. 

30. U.S.—Uamp v. U. S, C.C.A Va., 
44 P.2d 126. 

31. U.S.—Brooks v. Willcuts. D.C. 
Mmn., 9 P.Supp. 19, affirmed, C.C. 
A., 78 P.2d 270. 

32. U.S.—^Kinney’s Estate v. C. I. R., 
C.C.A., 80 F.2d 568. 

33. U.S.—True v. U. S., D.C.Wash., 
51 P.Supp. 720. 

34. U.S.—C. I. R. V. Bensel, C.C.A., 
100 P.2d 639—Lomb v. Sugden, C. 
C.A.N.Y., 82 F.2d 166—Wilson v. 
Bowers, C.C.A.N.Y., 57 P.2d 682. 

35. U.S.—Armstrong's Estate v. C. 
1. R., C.C.A., 146 P.2d 457. 

36. U.S.—^Worcester County Trust 
Co. V. G. I. R.. C.C.A., 134 P.2d 
578. 

37. U.S.—^Worcester County Trust 
Co. V. C. I. R., supra. 
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Pledged stock. In valuing decedent’s estate, stock 
pledged by him as collateral for his guaranty of 
another person’s future liability should neither be 
excluded entirely nor included as though not sub¬ 


ject to the pledge, but the apparent chances, as of 
the date of decedent’s death, of loss as a result of 
the pledge should be considered,^^ 


C. ESTATES OF NOKEtESIDENTS NOT CITIZENS OF THE UNITED STATES 


§ 502. In General 

An estate tax is imposed by the Internal Revenue 
Code on the transfer of the net estate, as determined in 
accordance with the statutes, of every decedent nonresi¬ 
dent not a citizen of the United States, dying after the 
enactment of the statute. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
860, and similar statutes, an estate tax is imposed 
on the transfer of the net estate, as determined in 
accordance with 26 U.S.C.A. § 861^ of every dece¬ 
dent nonresident not a citizen of the United States, 
dying after the date of the enactment of the stat- 
ute.^^ 

Property within United States. Under the Inter¬ 
nal Revenue Code, 26 U.S.C.A. § 862 (a), and sim¬ 
ilar statutes, stock in a domestic corporation owned 
and held by a nonresident not a citizen of the 
United States is deemed property within the United 
States.^0 This statute has been held to be an 


admonitory declaration of jurisdiction to tax stock 
owned by a nonresident decedent, and not a limi¬ 
tation on taxation of all property, and consequently 
jurisdiction exists to tax property passing under a 
general power of appointment exercised by will.^l 
Stocks or bonds in foreign corporations,and for¬ 
eign government bonds,'^^ the physical evidences of 
which are in this country, may be counted as Ameri¬ 
can assets. 

Property without United States. Under the In¬ 
ternal Revenue Code, 26 U.S.C.A; § 863, and similar 
statutes, the amount receivable as insurance on the 
life of a nonresident not a citizen of the United 
States,and any moneys deposited with any per¬ 
son carrying on the banking business by or for a 
nonresident not a citizen of the United States who 
was not engaged in business in the United States 
at the time of his death,are not deemed to be 


38. U.S.—Gug-g-enheim v. Helvering, 
C.C.A., 117 F.2(3. 469, certiorari de¬ 
nied Guggenheim's Estate v. C. I. 
R., 62 S.Ct. 66, 314 U.S. 621, 86 
L.Ed. 499. 

39. U.S.—Sanchez v. Bowers, C.C.A. 
N.T., 70 F.2d 715. 

Iiiherty "bonds, constituting por¬ 
tion of trust estate of deceased, 
were held to be exempt from estate 
tax.—Farmers' Loan & Trust Co. v. 
Bowers, D.C.N.Y., 22 F.2d 4 64, re¬ 
versed on other grounds, C.C.A., 29 
F.2d 14. 

“Sociedad de gananciales” 

Interest of deceased foreign citi¬ 
zen in "sociedad de gananciales," an 
association between husband and 
wife for profit, including bank de¬ 
posits and corporate stocks and 
bonds located in New York, was sub¬ 
ject to transfer tax.—Sanchez v. 
Bowers, C.C.A.N.Y., '70 'F.2d '7r5. 

40. Shares held by foreign govern¬ 
ment 

Shares in American corporations, 
deposited in British treasury by 
British owner, were not subject to 
estate tax on owner's death.—James 
V. U. S., 63 CtCl. 379. 

Where physical evidences of such 
stocks are within the United States, 
such assets have been deemed to be 
American assets under some of the 
earlier statutes. 

U.S.—First Nat. Bank v. C. I. R., C. 
C.A., -63 F.2d 686. 


D.C.—Crocker v. Helvering, 76 F.2d 
974, 64 App.D.C. 204, certiorari de¬ 
nied 56 S.Ct. 112, 296 US. 596, 80 
L.Ed. 422. 

41. US.—C. I. R. V. Nevius, C.C.A., 
76 F.2d 109, certiorari denied Nevi¬ 
us V. C. I. R., '56 S.Ct. 104, 296 
U.S. '591, *80 L.Ed. 419. 

Stock held by trustee 

Stock of a domestic corporation is 
not to be deemed to have a taxable 
situs in the United States only 
when owned and held by a nonres¬ 
ident decedent, but has a taxable 
situs within the United States when 
held by a foreign trustee and where 
the equitable interest therein passes 
by decedent's exercise of a power of 
appointment.—C. I. R. v. Nevius, su¬ 
pra. 

42. U.S.—Burnet v. Brooks, 53 S.Ct. 
457, 288 U.S. 378, 77 L.Ed. 844, '86 
A.L.R. 747—Sanchez v. Bowers, C. 
C.A.N.Y., 70 F.2d 715—First Nat. 
Bank v. C. I. R., C.G.A., 63 F.2d 
685. 

Rilor to supreme court decision 
settling text rule, there was some 
authority to the contrary.—Shenton 
V. U. S., D.C.N.Y., 6‘3 'F.2d 249. 

43. U.S.—First Nat. Bank v- C. I. 
R., C.C.A., 63 P.2d 686. 

44. Under the Revenue Act of 1918 
§ 408 (b) (3), 40 U.S.St. at L. p 1099, 
the rule was otherwise.—Sanchez v. 
Bowers, D.C.N.Y., 57 F.2d 324, re¬ 
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versed on other grounds, O.C.A., 70 
P.2d '715. 

45. Deposit with importer 

A deposit with a person engaged 
in the importing and exporting busi¬ 
ness is not a deposit with a person 
carrying on the banking business 
within the statute.—Rosenblum v. 
Anglim, C.C.A.Cal., 135 'F.2d 512. 
Doan 

It was clearly the intent of con¬ 
gress to require the deposit to be 
made in the same manner in which 
it would have been made in an ordi¬ 
nary bank, and a loan to a member of 
a banking firm does not constitute a 
deposit.—Todd v. U. S., Ct.CL, 46 F. 
2d 589. 

Management of real estate for in¬ 
come producing purposes, requiring 
regular and continuous activity of 
the kind which is commonly con¬ 
cerned with the employment of la¬ 
bor, the purchase of materials, and 
the making of contracts, constitutes 
doing business within the United 
States so as to subject bank deposits 
to the tax.—Pinchot v. 0. I. R., C.C. 
A., 113 F.2d 718. 

Persons engaging In business with¬ 
in the United States are not entitled 
to the benefit of this statute.—^Pinch- 
ot V. C. I. R., supra. 

Strict construction 

Statute must be strictly construed 
m favor of the government.—Rosen¬ 
blum V. Anglim, B.C.Cal., 43 F.Supp. 
8.89, affirmed, C.C.A., 136 F,2d 612. 
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property within the United States subject to the es¬ 
tate tax. 

§ 503. Deductions 

The Internal Revenue Code provides for certain de¬ 
ductions in determining the net value of the estate of a 
nonresident not a citizen of the United States for estate 
tax purposes,. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
861 as amended, and similar statutes, for the pur¬ 


pose of the tax the value of the net estate is de¬ 
termined, in case of a nonresident not a citizen of 
the United States, by deducting from the value of 
that part of his gross estate which at the time of 
his death is situated in the United States, among 
other things that proportion of the deductions speci¬ 
fied in 26 U.S.C.A. § 812 (b) which the value of 
such part hears to the value of his entire gross es¬ 
tate, wherever situated,^® 


VIII. aiPT TAXES 


§ 504. In General 

Under the statute so providing a tax is imposed on 
the transfer by any individual of property fay gift. Pri¬ 
mary liability for the tax is imposed on the donor. 

The Internal Revenue Code, 26 U.S.C.A. § 1000, 
and similar statutes, impose a tax on the transfer 
by any individual of property by gift.^*^ This tax is 
not a direct tax on property as such, and its imposi¬ 
tion does not rest on general ownership; but it is 
an excise on the use made of property, on the exer¬ 
tion of the privilege of transmitting title by gift.48 
The gift and estate tax laws, as discussed supra § 


478 are closely related and the gift tax serves to 
supplement the estate tax. The gift tax, however, 
was passed not only to prevent estate tax avoid¬ 
ance, but also to prevent income tax avoidance by 
reducing yearly income and thereby escaping the 
effect of progressive surtax rates.*^^ 

Except as otherwise provided by statute, the tax 
applies whether the transfer is in trust or other¬ 
wise, whether the gift is direct or indirect, and 
whether the property is real or personal, tangible or 
intangible, and it was the effort of congress to 
reach every kind and type of transfer by gift,^^ 


4e. tJ.S.—Rodiek v. Helvering:, C.C. 

A., 87 F.2cl 328. 

Eagfagingr in "business 

The same limitation on deductions 
allowed estates of nonresidents is 
applicable to all such estates, and 
does not vary as they chance to be 
engaged, or not engaged, in business 
in the United States at the time of 
death.—Pinchot Y. O. I. R., C.C.A., 
113 F.2d 718. 

Earlier siatntes provided for dif¬ 
ferent deductions.—Pinchot v. C. I. 
R, supra—City Bank Farmers’ 
Trust Co. V. Bowers, C.C.A.N.Y., 68 
F 2d 909, certiorari denied 54 S Ct. 
778, 292 U.S. 644, 78 HBd. 1495. 

47. U.S.—Du Pont v. Deputy, D.C. 

Del., 26 F.Supp. 773. 

Compromise 

Promise by mother to make cer¬ 
tain payments to son was held to be 
donative in character, rather than a 
compromise with son for his promise 
not to contest father's will.—Hous- 
man v. C. 1. R., C.C.A, 105 P.2d 973, 
certiorari denied 60 S.Ct. 469, 309 
U.S. 65 6, 84 D.Ed. 1005. 

Constructive trust 

Conversation between husband and 
wife before husband made his will 
was held not to create a constructive 
trust so as to entitle child to in¬ 
come from estate, and payments to 
him were held to constitute gifts.— 
Housman v. C. I. R., supra. 

Extent of particular gifts deter¬ 
mined 

(1) Generally.—Staley v. C. I. R., 
lC.A.Fla., 136 F.2d 3'6S, 149 A.L.R. 


636, certiorari denied 64 S.Ct. 196, 
320 U.S. 786, 88 D.Ed. •473--Blaffer v. 
C. I. R., C.C.A.Tex., 103 F.2d 489, re¬ 
hearing denied 103 F.2d 1007, certio¬ 
rari denied 60 S.Ct. 91, '308 U.S. 559, 
84 D.Ed. 469. 

(2) Gift held to be of a life estate 
in one half of a community estate.— 
C. I. R. V. Masterson, C.C.A.Tex., 127 
F.2d 252, rehearing- denied 128 F.2d 
526. 

(3) Gift of community property 
by husband to wife was held to be 
a gift of the entire property.—Gillis 
V. Welch, C.C.A.Cal., 80 F.2d 165, 
certiorari denied 56 S.Ct. 668, 297 
U.S, 722, SO L.Ed. 100-6. 

(4) Gift to wife of stock dividends 
on stock of husband’s separate es¬ 
tate held to be gift of entire stock. 
—Scofield V. Weiss, C.C.A.Tex., 131 
F.2d 631. 

48. U.S.—Phipps V. C. I. R., C.C.A. 
Colo., 91 F.2d -627, certiorari denied 
68 S.Ct. 144, 302 U.S. 742, 82 L.Ed. 
674. 

Excise tax on transfer 

U. S.—Du Pont V. Deputy, D.C.Del., 
26 F.Supp. 773—^Hamersley v. U, 
S., Ct.Cl., <16 F.Supp. 768, certio¬ 
rari denied 57 S.Ct. 435, -300 U.S. 
659, 81 L.Ed. 868, rehearing de¬ 
nied 58 S.Ct. 132, 302 U.S. '774, 82 
L.Ed. 600. 

It is the transfer of property by 
gift which is the subject of the tax, 
not the receipt of property.—Brown 

V. Deputy, D.C.Del., 30 F.Supp. 860. 

49. U.S.—sSmith, v. Shaughnessy, 
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T., 6'3 S.Ct. 545, 318 U.S. 176, 87 
L.Ed. 6 90—Sanford’s Estate v. C. 
I. R., 60 S.Ct. 51, 308 U.S. 39, 84 
L.Ed. 20, rehearing denied '60 S. 
Ct. 258, 30S U.S. 637, 84 L Ed. 529 

Family settlements 

One of purposes of gift tax is to 
discourage family settlements so as 
to avoid high income surtaxes.— 
Merrill v. Fahs, Fla., 65 S.Ct. 655, 
324 U.S. 308, 89 L Ed. 963, rehearing 
denied 65 S.Ct. 863, 324 U.S. 888, 89 
L.Ed. 1436. 

SO. U.S.—Robinette v. Helvering, 63 
■S.Ct. <540, 318 U.S. 184, ’87 L.Ed. 
700—Paumgarten v. Plelvering, 63 
set. 5-40, 318 U.S. 184, 87 L.Ed. 
•700. 

Broadest sense 

Congress intended to use the term 
“gifts" in its broadest and most 
comprehensive sense.—C, I. R. v. 
Wemyss, 65 S.Ct. 652, 324 U.S. 303, 
89 DEd, 958, 156 A.L.R. 1022. 

Creation of estate by entirety was 
a “transfer" of property within 
meaning of statute taxing gifts.—C. 
L R. V. Hart, C.C.A., 106 F.2d 26 9— 
Lilly V. Smith, C.C.AInd., 96 F.2d 
341, certiorari denied 59 S.Ct. 64, 
-305 U.S. 604, 83 L.Ed. 383, motion 
denied 59 S Ct. 1040, 307 U.S. 651, 
83 L.Ed. T530. 

Bight to receive income is a prop¬ 
erty interest which may be the sub¬ 
ject of a gift.—Cerf v. C. I. R., C.C. 
A., 141 F.2d 564. 

Support of family 
Where there was no attempt to 
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induding gifts of future interests.^! The complex¬ 
ity of a property interest created by a trust cannot 
serve to defeat the tax, ^2 and gifts of future inter¬ 
ests do not lose their taxable quality merely be¬ 
cause of the indefiniteness of the eventual recipi- 
ent.^2 The fact that the subject matter of the gift 
is a contingent interest,or that the gift is sub¬ 
ject to a condition subsequent,^5 does not prevent 
the transaction from being a gift. 

A completed gift for gift tax purposes ordinarily 
involves two major ingredients, an intention to 
make a gift,®® and a relinquishment by the donor 
of the dominion or control over the subject mat- 
ter.®7 Ordinarily it is the parting with the do¬ 


minion and control by the donor which determines 
gift tax liability.®^ Where the trustee of an ir¬ 
revocable trust with a vested remainder possesses 
discretionary power to pay the income to the donor, 
it has been held that there is a taxable gift of the 
entire property, and not merely a gift of the re¬ 
mainder interests.®^ The reservation by the donor 
of a possibility of reverter has been held to have 
no effect on the completeness of the gift.®® It has 
been indicated that the fact that a gift may be re¬ 
garded as incomplete for income tax purposes does 
not compel the conclusion that the gift is also in¬ 
complete for gift tax purposes.®^ 

Persons liable. Under the Internal Revenue 


prove that purpose of trust was to 
fulfill grantor's legal obligation to 
support wife and minor children, 
such intent would not be read into 
the trust instrument so as to pre¬ 
clude imposition of gift tax because 
of allocation of income during gran¬ 
tor’s life for the benefit of his wife 
and children.—Herzog v. C. I. R., C. 
C.A., 116 F.2d 591. 

51. U.S.—Hopkins v. Magruder, C. 
aA.Md., 122 F.2d 693. 

52. U.S.—Smith v. Shaughnessy, N. 
Y., 63 S.Ct, 545, 31<8 U.S. 176, 87 
LiEd. 690. 

“The language of the gift statute, 
‘property . . . real or personal, 

tangible or intangible’ is broad 
enough to include property, however 
conceptual or contingent.”—Smith v. 
Shaughnessy, supra. 

53. U.S.—Robinette v. Helvering, 
63 set. 540, 31S U.S. 184, 87 L.Ed. 
700—Paumgarten v. Helvering, 63 
S.Ct. 540, -318 U.S. 184, 87 L.Ed. 
700—Herzog v. C. I. R., C.C.A., 116 
F.2d 591. 

Existence of donee 

Transfers of remainder interests 
by creation of trust could be com¬ 
pleted taxable "gifts” although on 
date of creation of trust, there were 
no donees in existence who could ac¬ 
cept the remainders.—Robinette v. 
Helvering, 63 S.Ct. 540, 318 U.S. 184, 
87 L.Ed. 700—Paumgarten v. Helver¬ 
ing, 63 S.Ct. 640, 318 U.S. 184, 87 L. 
Ed. 700. 

64. U.S.—C. I. R. V. Procter, C.C.A., 

142 P.2d 824, 154 A.L.R, 1215, cer¬ 
tiorari denied *65 S.Ct. 90, 323 U.S. 
756, 89 L.Ed. 606—Goodwin v. 

McGowan, D.C.N.Y., 47 F.Supp. 

798—Brown v. Deputy, D.C.DeL, 
30 F.Supp. 860. 

FossiMlity of inaccuracy 
Congress did not intend that con¬ 
tingent remainders in a trust should 
not be subject to a gift tax merely 
because the value of the contingent 
remainders measured actuarially in 
accordance with treasury regula¬ 
tions might b© inaccurate.—C. I. R. 


V. Marshall, C.C.A-, 125 F.2d 943, 141 
A.L.R. 445. 

55. U.S.—Helvering v. McCormack, 
C.C.A., 135 F.2d 294. 

Discretion of trustee 

Where trust agreement directed 
trustee to apply to use of donor’s 
wife such part of income as trustee 
should deem advisable in its sole 
discretion and to accumulate and 
add to principal the remainder of 
the income, neither of these direc¬ 
tions should be considered as pri¬ 
mary in determining nature of the 
trust.—Brown v. Deputy, D.C Del., 
30 F.Supp. 860. 

56. U.S.—Richardson v. C. I. R., C. 
C.A., 126 F.2d 562, 140 A.L.R. 705. 

Ordinary signification 

The word "gift” is to be under¬ 
stood in its ordinary signification.— 
C. I. R. V. Montague, C.C.A., 126 F. 
2d 948. 

57. U.S.—Richardson v. C. I. R., C. 
C.A., 126 F.2d *562, 140 A.L.R. '705 
—Hughes V. C. L R., C.C.A., 104 
F.2d 144. 

Delivery 

(1) Where the subject matter was 
not delivered to the donees until 
after the enactment of the gift stat¬ 
ute, the gift was subject to the tax. 
—Richardson v. C. I. R., C.C,A., 126 
F.2d 562, 140 A.L.R. 705. 

(2) Instructions given to donor’s 
agent to deliver, or a delivery to do¬ 
nor’s agent, does not constitute a 
completed gift.—Richardson v. C. 1. 
R., supra. 

Q-ifts held complete 

(1) Generally.—Rheinstrom v. C. 
I. R., C.C.A., 105 F.2d 642, 124 A.L. 
R. iS61. 

(2) Where donor will not have 
control of the subject matter unless 
he outlives donee.—Smith v. Shaugh¬ 
nessy, N.Y., 63 S.Ct. 545, 318 U.S. 
176, 87 L.Ed. 690. 

Right to change beneficiary 

Where life policies were irrevoca¬ 
bly assigned to trustee for benefit 
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of certain beneficiaries, gift to the 
beneficiaries became complete and 
taxable on insured’s surrender of 
right to change beneficiary.—Fletch¬ 
er Trust Co. V. C. I. R., CCA., 141 
F.2d 36, certiorari denied 65 S.Ct. 
36, 323 U.S. 711, 89 L Ed. 572. 

Bight to receive income 
Where taxpayer had right to re¬ 
ceive during her life all of income 
from four inter vivos trusts created 
by her husband, which trusts were 
subject to amendment only with 
taxpayer’s consent, subsequent 
amendments to trusts, with taxpay¬ 
er's consent, giving husband right to 
income for life and right to amend 
or revoke trusts at his pleasure and 
without taxpayer’s consent, consti¬ 
tuted a "gift” to husband, subject to 
gift tax.—Cerf v. C. I. R., C.C.A., 141 
F.2d 564. 

58. US—Higgins v. C. I. R., C.O. 
A., 129 F 2d 237, certiorari denied 
63 S.Ct. 57, 317 U.S. 658, L Ed. 
529—Hernstadt v. Hoey, D.C.N Y.t 
47 F Supp 874—Lester v. U. S., CL 
CL, 35 F.Supp ‘535. 

59. U.S—Herzog v. C, I. R, C.C.A.,. 
116 F.2d 591. 

Failure to exercise discretion 
Where trust income was payable 
to grantor or his wife in such pro¬ 
portions and at such times as in¬ 
dividual trustee should deem proper, 
income would not necessarily pass tO' 
grantor as nndisposed-of property if 
trustee failed to appoint, with re¬ 
spect to liability for gift tax, since 
trustee would be bound to exercise 
the power of allocating income 
among designated appointees and 
could be ordered by court to exercise 
such power.—^Herzog v. C. 1. R., su¬ 
pra. 

60. U.S.—C. I. R. V. McLean, C.C.A. 
Tex., 127 F.2d 942. 

61. U.S.—Higgins V. C. I. R., C.C.A., 
129 F.2d 237, certiorari denied 63 
S.Ct. 57, 317 U.S. 658, 87 L.Ed. 529 
—C. I. R. V. Prouty, C.C.A., 116 F. 
2d 3'31, 133 A.L.R. 977. 
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Code, 26 U.S.C.A. § 1008, and similar statutes, the 
primary liability for the tax is imposed on the do¬ 
nor,^2 xinder 26 U.S.C.A. § 1009, and similar 
statutes, if the tax is not paid when due, the donee 
of any gift is personally liable for the tax to the ex¬ 
tent of the value of the gift.^^ The liability of the 
donee or transferee is not conditioned on the sol¬ 
vency of the donor.®^ In view of the words of the 
statute that, if the tax is not paid when due ‘^the 
donee of any gift’* shall be personally liable, the 
donee may be liable for the unpaid tax on gifts to 
others in the same calendar year,®5 even though 
there is no tax due on the gift to him. 

§ 505, Revocable Trusts 

A trust which may be revoked by the donor is not 
considered complete for gift tax purposes. 


The essence of a gift by trust is the abandonment 
of control over the property put in trust,67 and a 
gift in trust in which the settlor retains the eco¬ 
nomic benefit,68 or the powder of revocation,69 or 
to modify the terms of the arrangement so as to 
make other disposition of the property,'^ 6 is not 
deemed complete for gift tax purposes. It is only 
on the surrender by the donor of the benefit or pow¬ 
er reserved to himself that a taxable gift occurs.7i 
The fact that persons other than the donor have 
power to alter the disposition of the proceeds does 

not render the gift incomplete.'^^ 

Substantial adverse interest Under the Reve¬ 
nue Act of 1932 § 501 (c), which is merely declar¬ 
atory of the law, *^2 the tax does not apply to a trans¬ 
fer of property in trust where the power to revest 


62. U.S.—Winton v. Reynolds, B.C. 
Minn., 67 F.Supp. 665. 

63. U.S.—^Winton v. Reynolds, su¬ 
pra. 

64. U.S.—^Winton v. Reynolds, su¬ 
pra. 

65. N.C.—Nebel v. Nebel, 28 S.B.2d 
207, 223 TT.C. 676. 

Tlie word ‘^taxable’* should not he 
read into the statute before the 
word “gift.”—^Winton v. Reynolds, 
D.G.Minn., 57 'F.Supp. 6'56. 

66. U.S.—^Winton v. Reynolds, su¬ 
pra. 

67. U.S.—^Robinette v. Helvering, 63 

S.Ct. ‘540, 318 U.S. 184, '87 L.Ed. 
700—Paumgarten v. Helvering, 63 

S. Ct. 540, 318 U.S. 184, 87 L.Ed. 
700—Sanford’s Estate v. C. I. R., 
•60 S.gt. 51, 308 U.S. 39, 84 L.Ed. 
20, rehearing denied 60 S.Ct. 258, 
308 U.S. 6'37, 84 L.Ed. 629~-C. I. R. 
V. Marshall, C.C.A., 125 F.2d 943, 
141 A.L.R. 445. 

63. U.S.—^Helvering v. Hutchings, 
Tex., '61 S.Ct. 653, 312 U.S. ,393, 85 
L.Ed. 909. 

69. U.S.—Smith v. Shaughnessy, N. 

T. , 63 S.Ct. 545, 318 U.S. 176, i87 
L.Ed. 690—Rasquin v. Humphreys, 

K. T., 60 S.Ct 60, 308 U.S. 54, 84 

L. Ed. 77—Sanford's Estate v. C. 
I. R., .60 S.Ct 51, 308 U.'S. 39, 84 
L.Ed. 20, rehearing denied '60 S. 
€t 258, 308 U.S. 637, 84 L.Ed. 529 
— ^Hughes V. C. I. R., C.C.A., 104 
'E.2d 144—Cockrell v. U. S., 39 E. 
Supp. 148, 94 CtCl. 109—^Lester v. 

U. S., CtCl., 35 F.Sup'p. -SSS—^First 
TSTat. Bank v. U. S., U.C.Ala., 26 F. 
Supp. 816. 

Attainment of majority 
A minor's transfer of property 
without valuable consideration in 
trust for others was held not to 
become consummate until she at¬ 
tained her majority without disaf- 
Irmance.—C. I. R. v. Allen, C.C.A., I 


108 F.2d 961, certiorari denied Allen 

V. C. I. R., 60 S.Ct. 718, 309 U.S. 680, 
84 L.Ed. 1023. 

Form or manner immaterial 

The rule applies to all instances 
wherein the donor has power to re¬ 
vest title in himself, regardless of 
the form or manner by which the 
power came into being.—C. I. R. v. 
Allen, supra. 

Power held to be in donor 
U.S.—C. I. R. V. Warner, C.C.A., 127 
'P.2d 913. 

70. U.S.—iSmith v. Shaughnessy, N. 
Y., 63 S.Ct. 545, '318 U.S. 176, 87 
L.Bd. 690—Helvering v. Hutch¬ 
ings, Tex., 61 S.Ct. 653, 312 U.S. 
393, .85 L.Ed. 909—Sanford's Es¬ 
tate V. C. I. R., 60 S.Ct. 51, 308 
U.S. 39, 84 L.Ed. 20, rehearing de¬ 
nied 60 S.Ct. 258, 308 U.S. 637, 84 
L.Ed. 52'9—Rasquin v. Humphreys, 
N.Y., 60 S.Ct. 60, 308 U.S. 54, 84 
L.Ed. 77—C. I. R. V. Solomon, C.C. 
A., 124 F.2d 86—Hesslein v, Hoey, 
G.C.A.N.T., 91 P.2d 964, certiorari 
denied Hoey v. Hesslein, 68 'S.Ct. 
284, 302 U.S. 756, 82 L.Ed. 585— 
Cockrell v. U. S., 39 F.Supp. 148, 
94 CtCl. 109. 

Irrevocable conveyance of interest 
The reservation of a power in set¬ 
tlor to alter disposition of property 
prevents imposition of a gift tax at 
time trust is created, even though 
donor has irrevocably conveyed ben¬ 
eficial interest out of himself.—Hig¬ 
gins V. C. I. R., C.C.A., 129 F.2d 237, 
certiorari denied 63 S.Ct. 57, 317 U.S. 
658, 87 L.Ed. 529. 

71. U.S.—^Helvering v. Hutchings, 
Tex., 61 S.Ct -653, 312 U.S. 393, i85 
L.Ed. 909—Sanford’s Estate v. C. 
I. R., 60 S.Ct 61, 308 U.S. 39, ‘84 
L.Ed. 20, rehearing denied 60 S.Ct. 
258, 308 U.S. 637, 84 L.Ed. 629— 
Burnet v. Guggenheim, 53 S.Ct 
369, 2'88 U.S. 280, 77 L.Ed. 748— 
Blumberg v. Smith, ■C.C.A.Ind., 138 
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F.2d 956—Higgins v. O. I. R., C.C. 
A., 129 P.2d 237, certiorari denied 
63 S.Ct 57, 317 U.S. 658, 87 L.Ed. 
529—C. I. R. V. Warner, C.C.A., 
127 P.2d 913—C. I. R. V. Solomon, 
C.C. A., 124 P.2d 86—C. I. R. v. 
Prouty, C.C.A., 115 P.2d 331, 133 
A.L.R. 977—Means v. U. S., CtCl., 
39 P.2d 748, certiorari denied 61 
S.Ct 28, 282 U.S. 849, 76 L.Ed. 
753—^Noble v. Rogan, D.C.Cal., 49 
F.Supp. 370—Lit V. U. S., D.C.Pa., 
18 F.Supp. 435. 

Refraining from withdrawal 

Where the donor has the power to 
withdraw accumulations and re¬ 
frains from doing so, he at that time 
makes a gift.—Helvering v. McCor¬ 
mack, C.C.A., 135 F.2d 294. 

The words “relinquishment or ter¬ 
mination,’'' in statute providing that 
relinquishment or termination of 
settlor’s power of revocation would 
be considered a transfer by gift for 
tax purposes, means substantially 
complete relinquishment or termina¬ 
tion.—First Nat. Bank v. U. S., D.C. 
Ala., 2‘5 'F.Supp. i816. 

72. U.S.—Hernstadt v. Hoey, D.C.N. 
Y., 47 F.Supp. 874. 

73, U.S.—C. I. R. V. Warner. C.C.A.. 
127 F.'2d 913. 

Particular persons held not to 
have a substantial adverse interest. 
—C. I. R. V. Warner, supra. 

Provisions of Treasury Regula¬ 
tions concerning when a gift is com¬ 
plete for purposes of gift tax have 
the same meaning as the statute 
concerning imposition of gift tax 
and contain same apparent implica¬ 
tion that, if power to revoke is re¬ 
served in conjunction with a person 
having a substantial adverse inter¬ 
est, the donor is to be considered as 
having so parted with dominion as 
to render gift complete.—C. I. R. v. 
Prouty, C.O.A., 115 F.2d 331, 133 A. 
L.R. 977. 
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in tlie donor title to such property is vested in the 
donor, either alone or in conjunction with any per¬ 
son not having a substantial adverse interest in the 
disposition of such property or the income there¬ 
from The phrase '"substantial adverse interest’' 
means a direct legal or equitable interest in the 
trust property, and not merely a sentimental or 
parental interest in seeing the trust fulfilled for 
the advantage of the beneficiaries^^ The interest 
need not be presently vested in possession and enjoy¬ 
ment,*^^ and a beneficiary may have a substantial ad¬ 
verse interest, even though he is a member of the 
grantor's immediate family. 

§ 506 . Transfers for Less than Adequate 
Consideration 

Transfers of property for less than an adequate and 
full consideration are deemed gifts to the amount by 
which the value of the property exceeds the value of the 
consideration. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 1002, and similar statutes, where property is trans¬ 
ferred for less than an adequate and full consider¬ 
ation in money or money's worth, the amount by 
which the value of the property exceeds the value 


of the consideration, for the purpose of the tax, is 
deemed a gift.*^® ''Consideration" as used in the 
statute is not the same as common-law considera¬ 
tion;*^^ and it has been held that the money con¬ 
sideration given must benefit the donor to relieve a 
transfer by him from being a gift subject to the 
tax.S® Although mutual promises may constitute 
consideration sufficient to support a contract, they 
are not necessarily such consideration as will satis¬ 
fy the statutory requirement of ""an adequate and 
full consideration in money or money's worth."^^ 
Consequently, a release of dower or a widow's stat¬ 
utory rights in her husband's property has been 
held not to constitute an adequate and full consid- 
eration.^2 Under Treasury Regulations, a sale^ ex¬ 
change, or other transfer of property made in the 
ordinary course of business is considered as made 
for an adequate and full consideration.^^ 

The existence of a donative intent is not the test 
to determine whether or not a transfer constitutes 
a gift.S^ 

A moral obligation by the donor to transfer prop¬ 
erty to the donee is not a sufficient consideration to 
avoid the incidence of the gift tax.SS 


74- U.S.—C. I. R. V. Warner, -C.C.A., 
127 'F.2d 913—C. I. R. v. Prouty, C. 
C.A., 11‘5 F.2d 331, 133 A.L.R. 977. 
75. U.S.—C. I. R. V. Prouty, supra. 
7a U.S.—C. I. R. V. Prouty, supra. 

A suTbstantial chance of coming in¬ 
to a good thing may constitute a 
substantial adverse interest.—I. 
R. V. Prouty, supra. 

77. U.S.—C. I. R. V. Prouty, supra. 
7a U.S.—Horst V. C. I. R., C.C.A., 
150 F.2d 1, certiorari denied 66 S. 
Ct. 141—C. I. R. V. Bristol, C.C.A., 
121 F.2d 129. 

Construction 

(1) Sections 501 and 503 of the 
Revenue Act of 1932, 2-6 U.S.C.A. §§ 
1000, 1002, are not disparate provi¬ 
sions, and they should not be sep¬ 
arated in application.—C. I. R. v. 
Wemyss, 65 S Ct. 652, i324 U.S. 303, 
89 L.Ed. 958, 15'6 A.L.R. 1022. 

(2) The phrase “adequate and full 
consideration in money or money's 
worth" was intended to have a con¬ 
struction similar to that given to the 
same phrase in the estate tax stat¬ 
ute.—C. I. R. V. Bristol, C.C.A., 121 
F.2d 12'9. 

Iiaw applicable 

Local law does not govern as to 
what shall constitute consideration. 
—'C. I. R. V. Greene, C.C.A., 119 F.2d 
'383, certiorari denied Greene v. C. 
I. R., 62 S.Ct. ISO, 314 U.S. 641, 86 
L.Ed. 514. 

79. U.S.—Horst v. C. I. R., C.O.A., 

160 F.2d 1, certiorari denied >66 S. 


Ct. 141—C. I. R. V. Bristol, C.C.A., 
121 F.2d 129. 

SO. U.S.—C. I. R. V. Wemyss, 65 S. 
Ct. 652, 655, 324 U.S. 303, 89 L. 
Ed 958, 156 A.L.R. 1022. 
Detriment to donee 

“The section taxing as gifts trans¬ 
fers that are not made for ‘adequate 
and full [money] consideration' aims 
to reach those transfers which are 
withdrawn from the donor’s estate. 
To allow detriment to the donee to 
satisfy the requirement of ‘adequate 
and full consideration’ would violate 
the purpose of the statute and open 
wide the door for evasion of the gift 
tax."—C. I. R. V. Wemyss, supra. 
The purpose of this statute was 
to prevent the depletion of the 
transferor’s estate, unless a tax was 
paid on the transfer.—C. I. R. v. 
Bristol, C.C.A., T21 F.2d 129. 

81. U.S.—^^C. I. R. V. Bristol, supra. 

82. U.S.—Merrill v. Fahs, Fla., 65 
S.Ct. '6-55, 324 U.S. 308, 89 L.Ed. 
963, rehearing denied 65 S.Ct. 863, 
•324 U.S. 888, 89 L.Ed. 1436—Horst 
V. C. I. R., C.C.A., 150 F.2d 1, cer¬ 
tiorari denied 66 S.Ct. 141—C. I. 
R. V. Bristol, O.C.A., 1^1 F.2d 129. 
However, prior to the supreme 

court decision settling the text rule 
there were cases to the contrary.— 
Lasker v. C. I. R., C.C.A., 1'38 F.2d 
9>89. 

83. U.S.—C. I. R. V. Wemyss, 66 S. 
Ct. '652, 324 U.S. 303, 89 L.Ed. 958, 
156 A.L.B. 1022. 
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Interest 

Where taxpayer gave trustee of a 
trust created by him a note with¬ 
out consideration, the payment to 
trustee of an amount as interest on 
the note constituted a “gift," and 
not payment of an obligation, and 
hence, it was subject to gift tax — 
French v. C. I. R., C.C.A., 138 F.2d 
254. 

Keeping fortune In family 
Where mother and daughter, pur¬ 
suant to agreement designed to keep 
fortune within family, executed 
trusts creating life estates for moth¬ 
er, daughter and stepfather, and re¬ 
mainders to daughter’s issue, or dev¬ 
isees of last surviving life tenant, 
the transaction was not “in the or¬ 
dinary course of business."—Rob¬ 
inette V. Helvering, 63 S.Ct. 540, 318 

U. S. 184, iS7 L.Ed. 700—Paumgarten 

V. Helvering, 63 S Ct. 540, 318 U.S„ 
184, '8'7 L.Ed. 700. 

84. U.S.—C. I. R. V. Wemyss, 65 S. 
Ct. 652, 324 U.S. 303, 89 L.Ed. 958, 
156 A.L.R. 1022. 

Support of children 

Payments ordered by local court 
to be made from estate of incompe¬ 
tent for support of adult children 
were held to be gifts even in the ab¬ 
sence of a donative intent.—C. I. R- 
V. Greene, C.C.A., 119 F 2d 383, cer¬ 
tiorari denied Greene v. C. I. R., 63 
S.Ct 80, 314 U.S. '641, '86 L.Ed. 614. 

85. U.S.—Lester v. U. S., CtCl., 3<5 
F.’Supp. 635. 
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§ 507. Value of Property Gifts 

In case of a gift of property, the value thereof at 
the date of the gift is considered the amount of the gift. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
1004, and similar statutes, if a gift of property is 
made, the value thereof at the date of the gift is 
considered the amount of the gift.^® In the ascer¬ 
tainment of value, there must be a reasonable judg¬ 
ment having its basis in a proper consideration of 
all relevant facts.s^ An applicable treasury regu¬ 
lation is an appropriate and highly influential guide 
in determining the valuation of property.^^ The 
test of value, as laid down by the Treasury Regu¬ 
lations, is the price at which such property would 
change hands between a willing buyer and a will¬ 
ing seller,89 and this must be understood to mean 
a buyer and seller who know all the facts which 
the donor and donee know.9<5 An important ele¬ 
ment in the value of property is the use to which it 
may be put,9i and cost is cogent evidence of val- 
ue.92 Proper actuarial formulae should be applied 
to take care of contingencies affecting the interest 
given.93 

Future income. All the economic benefits of an 
annuity contract must be taken into consideration 
in determining its value for tax purposes.^^ Where 
the value of an annuity contract cannot be estab¬ 
lished by consideration of comparable contracts, its 
value may be approximated on the basis of the in- 

56. Increase in corpora 
Where the subject matter of the 

gift in trust is an agency contract, 
the right to receive commissions in 
the future, thereby increasing the 
corpora of the trust, is a factor to 
be considered in evaluating a life in¬ 
terest m the income.—Cerf v. C. I. 

R., C.C.A., 141 F.2d 564. 

57. U.S.—Havemeyer v. TJ. S., Ct. 

Cl., ‘59 F.Supp. '537, certiorari de¬ 
nied U. S. V. Havemeyer, 66 S.Ct. 

138 and Havemeyer v. U. S., 66 S. 

Ct. 139. 

83. U.S.—Zanuck v. C. L R., C.C.A., 

149 F.2d 714. 

S9. U.S.—Hyman v. Nunan, C.C.A., 

143 F.2d 425. 

I*orced sal© 

The value of a particular kind of 
property is not to be determined by 
a forced sale price.—Groff v. Smith, 

D.C.Conn., 34 F.Supp. 319. 

9t>. Dividends receivable 
Where taxpayer on December 6 
assigned to her husband the right to 
receive all dividends which might be 
declared and paid before end of year 
on stock in certain company, and two 
days later both a regular and extra 
dividend were declared, commission¬ 
er,' in determining value of assigned 
dividend, properly based valuation 
on dividend actually declared and 


terpolated terminal reserve at the date of the gift, 
which is the reserve the insurance company issuing 
the contract enters on its books against its liability 
on the contractus Where property is conveyed in 
trust to accumulate the income during a specified 
period and thereafter to hold such accumulation and 
pay it to a minor beneficiary at majority, if the 
trustee or beneficiary does not die before the ex¬ 
piration of the specified period, the gift tax there¬ 
on may be ascertained and imposed by appraising 
the present value of the prospective income, dis¬ 
counted by the actuarial chances that either the 
trustee or the child might die during the term.^^ 
In appraising the present value of future income, 
if no other evidence is available it has been as¬ 
sumed that the return will be four per cent.^^ 
Life insurance policies. In case of a gift of a 
single-premium life insurance policy, the cost rath¬ 
er than the cash-surrender value is the proper cri¬ 
terion for valuation,^s unless the lapse of time be¬ 
tween the issuance of the policy and the making of 
the gifts makes the cash-surrender value greater 
than its cost, in which case the cost of replacement 
at the then age of insured is the best available cri¬ 
terion of its value.^^ The value of a paid-up life 
insurance policy, for gift tax purposes, is the cur¬ 
rent cost of such a policy at the time of the gift.^ 
Pledged property. Property which has been 
pledged or assigned and which is afterward made 

was the subject of the gift.”—Gug¬ 
genheim V. Rasquin, supra. 

Before rule was settled by the su¬ 
preme court there was authority to 
the contrary.—Helvering v. Cronin, 

C. C.A., 106 F.2d 907. 

Besnilation held inapplicable 

The Treasury Regulation which 
provided that the irrevocable assign¬ 
ment of a life policy constitutes a 
gift for gift tax purposes in the 
amount of the net cash surrender 
value, if any, plus the prepaid in¬ 
surance adjusted to the date of the 
gift, applied only to policies on 
which current premiums were still 
being paid at the date of the gift, 
and not to single premium policies. 
—Guggenheim v. Rasquin, N.Y., 61 
S.Ct. 507, 312 U.S. 254, 85 L Ed. 813. 
99. U.S.—U. S. V. Ryerson, Ill., 61 
S.Ct. 479, 312 U.S. 260, 85 L.Ed. 819. 
1- U.S.—Mearkle's Estate v. C. I. R., 
C.C.A., 129 F.2d 386—Houston v. C. 
I. R., C.C.A., 124 F.2d 518—Candler 
V. Allen, D.C.Ga., 43 F.Supp. 435. 
However, there is some earlier au¬ 
thority to the contrary.—Helvering 
V. Bryan, C.C.A., 109 F.2d 430—Blaffer 
V. C. I. R., C.C.A.Tex., 103 F.2d 489, 
rehearing denied 103 F.2d 1007, cer¬ 
tiorari denied 60 S.Ct. 91, 308 U.S. 
559, 84 L.Ed. 469—Brown v. Deputy, 

D. C.Del., 30 F.Supp. 860. 


paid, in absence of any evidence to 
rebut circumstances indicating that 
parties were aware that substantial 
dividend would be declared.—^Hyman 
V. Nunan, C.C.A., 143 F.2d 425. 

91. U.S.—Guggenheim v. Rasquin, 
N.T., 61 S.Ct. 507, 312 U.S. 254, 85 
L.Ed. 813. 

92- U S.—Guggenheim v. Rasquin, 
supra. 

93. U.S—C. I. R. V. Procter, C.C.A., 
142 P.2d 824, 154 A.L R. 1215, cer¬ 
tiorari denied Procter v. C. I. R., 65 
S.Ct. 90, 323 U.S. 756, 89 L.Ed. 606. 

94. U.S.—C. I. R. V. Edwards, C.C. 
A., 135 F.2d 574. 

95. U.S.—C. I. H. V. Edwards, supra. 

96. U.S.—tielvering v. McCormack, 
C.C.A., 135 F.2d 294. 

97- U.S.—Helvering v. McCormack, 
supra, 

98. U.S.—Powers v. C. I. R, 61 S. 

Ct. 509, 312 U.S. 259, 85 L.Ed. 817 
—Guggenheim v. Rasquin, N.Y., 61 
S.Ct. 507, 609, 312 U.S. 254, 85 L. 
Ed. 813. 

"‘All of the economic benefits of a 
policy must be taken into consider¬ 
ation in determining its value for 
gift-tax purposes. To single out 
one and to disregard the others is 
in effect to substitute a different 
property interest for the one which 
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the subject of gift has been valued as the excess 
of the value of the property over the debt, at least 
where there is nothing to show that the debt can 
be paid otherwise than out of the pledged or as¬ 
signed property.^ 

Stocks and securities. The price at which stock 
is actually traded on an open public market on the 
date of the gift has generally been held to be the 
most dependable evidence of its value on that date,^ 
unless such price does not reflect the fair market 
value thereof.^ The size of a block of listed stock 
and the volume of trading of such stock on the ex¬ 
change are factors which may be considered in de¬ 
termining value.® Where the value of corporate 
stock cannot be determined by sales, or from bid 
and asked prices, under appropriate treasury regu¬ 
lations it should be valued on the basis of the com¬ 
pany’s net worth, earning power, dividend-paying 
capacity, and all other relevant factors.® 


§ 508. Exclusions and Deductions 

Under a statute so providing, gifts, other than gifts of 
future interests, are entitled to an exemption up to a 
specified sum. In determining the net gift, the donor 
is entitled to any deductions permitted by law. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 1003 (b), an exemption from the tax up to a speci¬ 
fied sum is granted in the case of gifts, other than 
gifts of future interests in property, to any person 
during the tax year.*^ Congress also withdrew the 
exclusion as to gifts in trust in the Revenue Act 
of 1938 § 505, 26 U.S.C.A. § 1003 b (2), but it was 
restored, although reduced in amount, by the Reve¬ 
nue Act of 1942 § 454, 26 U.S.C.A. § 1003 (b) (3).s 
The purpose of excluding gifts of future interests 
from the benefits of the exemption was the protec¬ 
tion of the revenue and the appropriate administra¬ 
tion of the tax immunity,^ and for this reason local 
laws are not determinative of what shall constitute 


2. XJ.S.—C- I. R. V. Procter, C.C.A., 
142 F.2d 824, 154 A.L..R. 1215, cer¬ 
tiorari denied Procter v. C. I. R., 
65 S.Ct. 90, 323 U.S. 756, 89 L.Ed. 
606. 

Refnainder interest 

Where maker of notes payable on 
demand pledged as security his re¬ 
mainder interest in trusts of which 
payee was life tenant, which interest 
was subject to sale on nonpayment 
of notes, and maker reserved income 
from trusts to himself for life, cor¬ 
pora to go to his children at his 
death, in determining value of cor¬ 
pora subject to gift tax, amount of 
debt was deductible from present 
value of maker's interest in pledged 
property, which value was ascer¬ 
tainable with reference to life ten¬ 
ant’s death and not with reference 
to maker’s death.—C. I. R. v. Procter, 
supra. 

3. U.S.—Zanuck v. C. I. R., C.C.A., 
149 P.2d 714. 

4. U.S—Groff V. Munford, C.C.A. 
Conn., 150 F.2d 825. 

5. U.S—Mott V. C. I. R., C.C.A., 139 
F2d 317—Page v. I-Iowell, C.C.A. 
Ga. 116 P.2d 3 58—Groff v. Smith, 
D.C.Conn., 34 F.Supp. 319—Du Pont 
V. Deputy, D.C.Del., 26 F.Supp. 773. 

Factor to be considered. 

(1) The fact that a gift involves 
a large number of shares does not, 
standing alone, create any presump¬ 
tion as to value, but the size of the 
gift and the extent to which it may, 
under proved circumstances, affect 
the fair market value of the gift is 
a factor to be considered along with 
such other elements or factors af¬ 
fecting market value as may be 
shown by the evidence.—tXelvering v. 
Maytag, C.C.A., 125 F.2d 66, certio¬ 
rari denied 62 S.Ct 1280, two cases, 
316 U.S. 689, 86 L.Ed. 1760—Have- 
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meyer v. U. S., CtCl.. 59 F Supp. 537. 
certiorari denied U. S. v. Havemeyer 
66 S Ct. 138 and Havemeyer v. U. S. 
66 S.Ct 139. 

(2) Findings and conclusion o'^ 
trial court that prices paid on ex¬ 
change for small lots of stock were 
not proper criterion of value in 
assessing tax on gift of a large block 
of shares and that correct value 
was a certain sum per share if dis¬ 
posed of under a “best efforts” 
arrangement were sustained bv th*^ 
evidence and case was disposed of 
on a tenable theory of valuation.— 
G-roff V Munford, C.C.A.Conn., 150 
F.2d 825. 

6. FarticTilar factors considered 
U.S.—^Whittcll V. McLaughlin, C.C.A. 

Cal., 31 F.2d 30. 

Itestrictions on disposition 

(1) Rf'strictions imposed on the 
disposition of stocks are factors to 
be considered in determining their 
value.—Krauss v, U. S., C.C.A.La., 140 
F.2d 510. 

(2) Value of corporate stock for 
gift tax purposes was not required 
to be limited to price at which each 
of stockholders of the corporation 
had agreed to offer it to others in 
case stockholder at any time_ wished 
to sell any of his stock, although de¬ 
pressive effect of the restrictive 
agreement was one of factors that 
should be considered in fixing value 
of the gift.—James v. C. I. R., C.C.A., 
148 F.2d 236. 

(3) Where company’s by-laws 
permitted only employees to own “B” 
shares and obligated company to buy 
them at book value at shareholder’s 
retirement or death, and donor, who 
owned two thirds of voting shares, 
gave “B” shares to his wife, an em¬ 
ployee, it was erroneous to refuse 
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to consider any other factor than 
'■>ook value at time of gift in deter- 
nining taxable value of the gift.—C. 
I. R. V. McCann. C.C.A., 146 P 2d 385. 

(4) Where corporation was au¬ 
thorized to repurchase stock issued 
to director-taxpayer at three valua¬ 
tions depending on the manner of 
severance of employment by the di¬ 
rector from the corporation, com¬ 
missioner in fixing the valuation of 
the stock for gift tax purposes was 
not required to accept the percentage 
of book value applicable in case the 
director was discharged which would 
result in the lowest valuation, where 
in view of the taxpayer’s satisfac¬ 
tory services to the corporation, it 
was much more probable that the 
stock when repurchased would be 
purchased by the corporation at the 
highest percentage rating.—^Kline v. 
C. I. R., CC.A., 130 F.2d 742, certio¬ 
rari denied 63 S.Ct. 440, 317 U.S. 697, 
87 D.Ed 558. 

7. Purpose of exemption 

In providing the exemption, con¬ 
gress intended to obviate the neces¬ 
sity of keeping an account of and 
reporting numerous small gifts and 
to fix an amount sufficiently large 
to cover in most cases wedding and 
Christmas gifts and occasional gifts 
of relatively small amounts,—Welch 
V. Paine, C.C.A.Mass., 130 F.2d 990. 
Uucertaiuty of value 

If the value of a gift to a given 
donee cannot be determined with 
practical certainty, the exclusion 
cannot be allowed.—Vogel v. U. S., 
DC Mass., 42 F.Supp. 103. 

8. U.S.—Fondren v. C. I. R., Tex., 

65 S.Ct. 499, 324 U.S. 18, 89 L.Ed. 

668 . 

9 . u.s^u. S. V. Pelzer, Ct.Cl., 61 S. 

Ct. 659, 312 U.S. 399, 86 L.Ed. 913. 
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future interests.^® Future estates, as the term is 
used in the statute, are not to be understood as in¬ 
terests similarly desi^ated in the law of convey- 
ancing The nature of the interest given is to be 
determined from the words used in the trust in- 
denture.12 

The interest on which the tax is based is not 
that which the donor parted with, but that which 
the donee receives.i^ Where the exemption is 
withdrawn only as to gifts of future interests in 
property, in case of gifts in trust, the beneficiaries 
are the persons to whom the gifts are made, and 
the donor is entitled to a separate exemption for 
each beneficiary.i^ 


Under treasury regulations interpreting the term, 
“future interests” include any interest or estate, 
whether vested or contingent, limited to commerce 
in use, possession, or enjoyment at some future 
date or time.l^ Gifts are of future interests where 
the donees receive no right to the present enjoy¬ 
ment, use, or possession either of the corpus of the 
gift or of the income from it;i® and it is not 
enough to bring the exclusion into force that the 
donees have vested rights, are in being, or that the 
amounts of the gifts are definite and certain.i'^ 
The nature of the interest of the donee is deter¬ 
mined as of the date of the gift, not by what the 
trustee may subsequently choose to do in the exer¬ 
cise of a discretionary power.l^ If the distribution 


Minors or adults 

The statute in this respect makes 
no distinction between gifts to mi¬ 
nors and gifts to adults.—Pondren v. 
C. I. R., Tex, 65 S.Ct. 499, 324 U.S. 
18, 89 L.Ed. 668. 

10. U.S.—U. S. V. Pelzer, Ct.CL, 61 
S.Ct. 659, 312 U.S. 399, 85 L.Ed. 913 
—^French v. C. I. R.» C.C.A., 138 F. 
2d 254. 

11 . U.S.—Wisotzkey v. C. I. R., C. 
C.A., 144 P.2d 632—C. L R. v. 
Wells, C.C.A., 132 F.2d 405. 

12 - U.S.—^Wisotzkey v. C. I. R., C.C. 

A., 144 F.2d 632. 

13. U.S.—^Wisotzkey v. C. I. R., su¬ 
pra —C. I. R. V. Gardner, C.C.A., 
127 F.2d 929. 

14. U.S.—U. S. V. Pelzer, CtCL, 61 
S.Ct. 659, 312 U.S. 399, 85 L Ed. 913 
—^Ryerson v. U. S., Ill., 61 S.Ct. 
656, 312 U.S. 405, 85 L.Ed. 917— 
Helvering v. Hutchings, Tex., 61 
S.Ct. 653, 312 U.S. 393, 85 L.Ed. 
909—Blaffer v. C. I. R., C.CA.Tex., 
134 F.2d 389—C. I- R. v. Montague, 
C.C.A., 126 F.2d 948—Early v. Reid, 
C.C.A.Va., 112 F.2d 718, afarmed 61 
S.Ct. 737, 312 U.S. 661, 85 L.Ed. 
1108—McBrier v. C. I. R., C.C.A., 
10S P.2d 967—Robertson v. Nee, C. 
C.AMo., 105 P.2d 651—Rheinstrom 
V. C. I. R., C.C.A., 105 F.2d 642, 124 
A.L.R. 861—^Welch v. Davidson, C. 
C.A.Mass., 102 F.2d 100—Merriman 
V. Broderick, D.C.R.I., 38 F.Supp. 
13—Paine v, Welch, D.C.Mass., 33 
F.Supp. 341, reversed on other 
grounds, C.C.A., Welch v. Paine, 
120 F.2d 141. 

15. U.S.—Fondren v. C. I. R., Tex.. 
65 S.Ct. 499, 324 U.S. 18, 89 L.Ed. 
66 '8—Hutchings-Sealy Nat. Bank 
of Galveston v. C. I. R., C.C.A.Tex., 
141 P.2d 422—^French v. C. I. R., 
C.C.A., 138 F.2d 254—C. I. R. v. 
Lowden, C.C.A., 131 F.2d 127—C. 
I. R. V. Glos (Gloss), C.C.A., 123 
P.2d 648—Welch v. Paine, C.C.A. 
Mass., 120 F.2d 141, 


10 . xJ.S. —U. S. V. Knell, C.C.A.Ill., 
149 F.2d 331—^Wisotzkey v. C. I. R., 
C.C.A., 144 P.2d 632—^Roberts v. C. 
I. R., C.C.A.Tex., 143 F.2d 657, cer¬ 
tiorari denied 65 S.Ct. 585, 324 U.S. 
841, 89 L.Ed. 1403—^Howe v. U. S., 
C.C.A.I11., 142 F.2d 310, certiorari 
denied 65 S.Ct. 585, 324 U.S. 841, 
89 L.Bd. 1403, rehearing denied 65 
S.Ct. 682, 324 U.S. 886 , 89 L.Ed. 
143‘5—French v. C. I. R., C.C A., 1'3S 
P.2d 254—C. I. R. V. Lowden, C.C. 
A., 131 F.2d 127—C. I. R. v. Gard¬ 
ner, C.C.A., 127 F.2d 929—C. I. R. 
V. Glos (Gloss), C.C.A., 123 F.2d 
548—^Whayne v. Glenn, D.C.Ky., 59 
F.Supp. 517. 

“The question is of time, not when 
title vests, but when enjoyment be¬ 
gins. Whatever puts the barrier of a 
substantial period between the will 
of the beneficiary or donee now to 
enjoy what has been given him and 
that enjoyment makes the gift one 
of a future interest within the mean¬ 
ing of the regulation.”—^Fondren v. 
C. I. R., Tex., 65 S.Ct. 499, 501, 324 
U.S. 18, 89 L.Ed. 668 . 

Accumulation of income 

(1) Gifts requiring the trustee to 
accumulate income have been held to 
be gifts of future interests.—^Wisotz- 
key V. C, I. R., C.C.A., 144 P.2d 632. 

(2) Particular gifts, however, in 
which the trustees were permitted 
to accumulate income have been held 
to be of present interests.—^Rhein- 
strom V. C. I. R., C.C.A., 105 F.2d 642, 
124 A.L.R. 861—C. I. R. v. Wells, C. 
C.A., 88 F.2d 339. 

Gifts held to be of future interests 

(1) Gifts under trust agreement 
directing trustee to accumulate in¬ 
come for ten years and thereafter to 
pay an equal distributive share of 
income to each of named grandchil¬ 
dren who were then living.—^U. S. v. 
Pelzer, Ct.Cl., 61 S.Ct, 669, 312 U.S. 
399, 85 L.Bd. 913. 

(2) Gifts of separate equal shares 
of trust corpus to each of two trus¬ 
tees in event of their joint request 
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that trust be terminated.—Ryerson v. 

U. S., Ill., 61 S.Ct. 656, 312 U.S. 405. 
85 L.Ed. 917. 

(3) Other gifts.—Ryerson v. U. S., 
supra—Roberts v. C. I. R„ C.C.A. 
Tex., 143 F.2d 657, certiorari denied 
65 S.Ct 585, 324 U.S. 841, 89 L.Ed. 
1403—Hutchings-Sealy Nat. Bank of 
Galveston v. C. I. R., C.C.A.Tex., 141 
P2d 422—Blaffer v. C. I. R., C.C.A. 
Tex., 134 P.2d 389—C. I. R. v. Wells, 
C.C.A., 132 F.2d 405—Fisher v. C. I. 
R., C.C.A., 132 F.2d 383—C. I. R. v. 
Warner, C C.A., 127 P.2d 913—C. I. 
R. V. Boeing, C.C.A., 123 P.2d 86 — 
Hopkins V. Magruder, C.C.A.Mass., 
122 F.2d 693—Helvering v. Blair, C. 
C.A., 121 P.2d 945—Welch v. Paine, 
C.C.A.Mass., 120 P.2d 141—Winton v. 
Reynolds, D.C.Minn., 57 F.Supp. 565 
—Bristol V. Welch, D.C.Mass., 45 P. 
Supp. 676. 

Gifts held, to be of present interests 

( 1 ) Gifts of noninterest bearing 
secured notes to trustees for benefit 
of named beneficiaries, notwithstand¬ 
ing notes were not by their terms 
payable until a future time.—C. I. 

B. V. Kempner, C.C.A.Tex., 126 P.2d 
853. 

(2) The gift of an immediate life 
interest in income —C. I. R. v. Bran- 
degee, C.C.A., 123 P.2d 58. 

(3) Other gifts.—Smith v. C. I. 
R., C.C.A., 131 P.2d 254—C. I. R. v. 
Gardner, C.C.A., 127 F.2d 929—C. I. R. 

V. Krebs, C.C.A., 90 F.2d SSO— Kinney 
V. Anghm, D.C.Cal., 43 P.Supp. 431, 
appeal dismissed, C.C.A., Anglim v. 
Kinney, 127 P.2d 291—Davidson v. 
Welch, D.C.Mass., 22 P.Supp. 726, 
affirmed, C.C.A., Welch v. Davidson, 
102 P.2d 100—Noyes v. Hassett, D. 

C. Mass., 20 P.Supp. 31. 

17. U.S.—Pondren v. C. I. R., Tex., 
65 S.Ct. 499, 324 U.S. 18, 89 L.Bd. 
,668— U. S. V. Knell, C.C.A.I11., 149 
P.2d 331. 

18. U.S.—U. S. V. Knell, supra— 
Howe V. U. S., C.C.A.I11., 142 P.2d 
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of the corpus of a trust is deferred, the gift thereof 
is one in futuro,^^ particularly where the right to 
receive is dependent on survivorship at some future 
time;^^ and the fact that the trustee is empowered 
in his discretion to make advancements^^ or to in¬ 
vade the corpus for the donee’s benefit ,22 does not 
confer a present benefit in the corpus to the donee. 
If the income of a trust is required to be distrib¬ 
uted periodically but distribution of the corpus is 
deferred, the gift of income is one of present in- 
terest.^^ If income is to be accumulated and paid 
over with the corpus at a later time, the entire gift 
is of a future interest,^^ even though on a specified 
contingency some portion or all of the fund may 
be paid over earlier.25 A power of the trustees to 
apportion income among the beneficiaries as they 
see fit has been held to preclude any of the bene¬ 
ficiaries of the income from obtaining an exclusion 
in computing the tax.26 

Deductions, The value of the interest retained 
by the donor of a trust should be deducted from 
the value of the property transferred in determining 
the net gift,provided the value of the reversion¬ 


ary interest can be ascertained with reasonable cer- 
tainty.28 Where the gift was partially completed 
before the enactment of the tax statute, that por¬ 
tion should be deducted in determining the net gift 
subject to the tax.29 The fact that part of the in¬ 
come of a trust may be taxable as income of the 
donor under the income tax laws has been held not 
to entitle the donor to deduct the capitalized value 
of such income from the amount of his net gift 

for gift tax purposes.^® 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 1004 (a) (2), and similar statutes, the amount 
of all gifts made during the year for certain char¬ 
itable purposes may be deducted in computing net 
gifts.^i The determination of the amount deducti¬ 
ble must be based on facts known at the time of 
the transfer, and no deduction can be claimed for 
a gift to charity which is so contingent that its val¬ 
ue cannot be determined from any known data.32 

Tax exempt bonds. A statute providing that cer¬ 
tain bonds shall be exempt from all taxation, ex¬ 
cept estate or inheritance taxes, has been held not 
to exempt such bonds from the gift tax.^S 


310, certiorari denied 65 S.Ct. 585, 
324 U.S. 841, 89 L.Ed. 1403, rehear¬ 
ing denied 65 S.Ct. 682, 324 U.S. 
88‘6, 89 Lr.Ed. 1435~Welch v. Paine, 
C.C.A.Mass., 130 P.2d 990—C. I. R. 
V. Gardner, C C.A., 127 P.2d 929— 
C. I. R. V. Brandegee, C.C.A., 123 
F.2d 58—Burton v. U. S., Ct.Cl., 60 
P.Supp. 212—^Whayne v. Glenn, D. 
C.Ky., 59 F.Supp. 517—Thomson v. 
Reynolds, D.C.Minn., 64 F.Supp. 
409—Bristol v. Welch, D.C.Mass., 
45 F.Supp. 676—Vogel v. U. S., D. 
C.Mass., 42 F.Supp. 103. 

Control of court of eOLUity 
Where the right of the benefici¬ 
aries to require a distribution is de¬ 
pendent on a contingency, the fact 
that the discretion of the trustees is 
subject to control by a court of equi¬ 
ty does not make the gift one of a 
present interest.—French v. C. I. R., 
C.C.A., 138 F.2d 254. 

19. U.S. — Fondren v. C. I. R., Tex., 
65 S.Ct. 499, 32‘d U.S. 18, 89 L Ed. 
668 —Fisher v. C. I. R., C.C.A., 132 
F.2d 383—Charles v. Hassett, D.C. 
Mass., 43 P.Supp. 432. 

20 . U.S.—Fisher v. C. I. R., C.C.A., 
132 P.2d 383. 

21. U.S.—C. I. R. V. Brandegee, C. 
C.A., 123 F.2d 58. 

22. U.S.—C. I. R. V. Disston, 66 S. 
Ct. 1328, 325 U.S. 442, 89 iL.Ed. 
1T30. 

23. U.S.—Fondren v. C. I. R., Tex., 
65 S.Ct, 4 99, 324 U.S. 18, 89 L.Ed. 
668 —Wisotzkey v. C. I. R., C.C.A., 
144 F.2d 632—Sensenbrenner v. C. 
I. R., C.C.A., 134 F.2d 883—Fisher 
V. C. 1. R., C.C.A., 132 F.2d 383— 


C. I. R. V. Lowden, C.C.A., 131 P. 
2d 127—Charles v. Hassett, B.C. 
Mass , 43 P.Supp. 432. 

Uncert^nty of amount 
To constitute a future interest of 
a gift of income, mere uncertainty 
of amount to be received must be 
coexistent with restriction on, or 
postponement of, immediate use and 
enjoyment.—C. I. R. v. Lowden, C.C. 
A., 131 P.2d 127. 

24. U.S.—Fondren v. C. I. R., Tex., 
65 S.Ct. 499, 324 U.S. 18, 89 L.Ed. 
668 —French v. C. I. R., C.C.A., 13'8 
F.2d 254—C. I. R. V. Gardner, C. 
C.A., 127 F.2d 929—C I. R. v. Glos 
(Gloss), C.C.A., 123 F.2d 548. 

25- U.S.—C. I. R. V. Disston, 65 S. 
Ct. 1328, 325 U.S. 442, 89 L.Ed. 1720 
—Fondren v. C. I. R., Tex., 65 S.Ct. 
499, '324 U.S. 18, -89 L.Ed. 668 — 
U. S. V. Knell, C.C.A.I11., 149 F.2d 
331—French v. C. I. R., C.C.A., 138 
F.2d 254—C. I. R. v. Phillips' Es¬ 
tate, C.C,A.Ala., 126 F.2d 851—C. 
I. R. V. Taylor, C.C.A., 122 P.2d 
714, certiorari denied Taylor v. C. 
I. R., 62 S.Ct. 479, 314 U.S. 699, 86 
L.Ed. 559. 

Duration of postponement 

The important thing is the cer¬ 
tainty of postponement, not the cer¬ 
tainty of the length of its duration. 
—Fondren v. C. I. R., Tex., 65 S.Ct. 
499, 324 U.S. 18, 89 L.Ed. 668 . 
Future need 

A gift effective only in event of 
future need is not the same as a 
gift to satisfy existing needs.—Fon¬ 
dren V. C. I. R., supra. 
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20 . U.S.—Helvering v. Blair, C.C. 
A., 121 P.2d 945. 

27. Presence of “spendthrift trust’’ 
provisions in trust instrument pro¬ 
hibiting alienation of interest of any 
beneficiary did not make interest re¬ 
tained by trustor, in certain events, 
a transfer of no value, where spend¬ 
thrift trust provision is invalid as to 
creditors of trustor.—Hughes v. C. 
I. R., C.C.A., 104 F.2d 144. 

Dower 

Wife held not to have dower right 
in property conveyed so as to entitle 
donor to deduct value of dower 
right.—Hopkins v. Magruder, C.C.A. 
Md., 122 P.2d 693. 

28. U.S.—Robinette v. Helvering, 63 
S.Ct. 540, 318 U.S. 184, 87 L.Ed. 
700—Paumgarten v. Helvering, 6'3 
S.Ct. 540, 318 U.S. 184, 8'7 L.Ed. 
700. 

Speculative values 

Possibility of reverter was held 
to be so speculative as to have no 
value susceptible of proof.—U. S. v. 
Frank, aC.A.Ill., 133 F.2d 1009. 

29. U.S.—C. I. R. V. Prouty, C.C.A., 
115 P.2d 331, 13'3 A.IL.R. 97'7. 

30. U.S.—C. I. R. V. Beck’s Estate, 
C.C.A., 129 F.2d 243. 

31. US.—Brown v. Deputy, D.C. 
Del., 130 F.Supp. 860. 

32. U.S.—Brown v. Deputy, supra. 

33. US.—Phipps V. €. I. R., C.C.A. 
Colo., 91 F.2d 627, certiorari de¬ 
nied ‘58 S Ct. 144, '302 US. 742, '82 
L.Ed. 574—Hamersley v. U. :S., Ct 
Cl., 16 P.Supp. 768, certiorari de¬ 
nied 67 S.Ct. 435, 300 US. 669, 81 
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§ 509. In General 

Tax liability under revenue acts imposing occupation 
and business taxes accrues, with respect to all persons 
engaged in the business taxed, on the commencement of 
the business. 

The recognition by congress of the power and 
right of the states to tax, control, or regulate any 
business carried on within its limits does not pre~ 
elude congress from taxing such business for na¬ 
tional purposes,and an internal revenue act im¬ 
posing such a tax does not give authority to carry 
on the business, but simply expresses the purpose 
of the federal government not to interfere by penal 
proceedings with the trade nominally licensed if the 
required taxes are paid.^® The Internal Revenue 
Code, 26 U.S.C.A. § 3271, and similar statutes, pro¬ 
viding that no person shall be engaged in or carry 
on any trade or business making him liable to spe¬ 
cial tax until he has paid the tax, have been con¬ 
strued and applied in a number of cases^^ and it 
has been held that the tax liability accrues on the 
commencement of the business.A person or 
corporation doing an interstate business can no 
more escape it than those doing business wholly 
within one state.^S Whenever a state engages in 
a business, it is not withdrawn from this taxing 
power of the nation,^9 nor are its agents conduct¬ 
ing that business immune from federal taxation.'^® 
Persons engaged in the same line of business may 
be in a different class for the purpose of deter¬ 
mining their taxing status.'^i The mere fact that 
a manufacturer includes in his business more than 
one set of boilers or more than one chimney does 
not determine that he is a manufacturer at two 


places, so as to require him to pay more than one 
license fee or tax.^2 

Change of firm. Where a license is issued to a 
firm on payment of an occupation or business tax, 
the continuing partner, on the dissolution of the 
firm, may carry on the business until the end of 
the year without paying an additional tax.^2 

Stamps denoting payment. Under the express 
terms of the Internal Revenue Code, 26 U.S.C.A. 
§ 3273, and similar statutes, special taxpayers are 
required to place and keep conspicuously in their 
places of business stamps denoting the payment of 
a special tax.'^^ 

§ 510. Nature of Tax 

A charge for the privilege of following an occupa¬ 
tion or trade or carrying on a business is an excise tax 
and an indirect tax. 

A charge for the privilege of following an occu¬ 
pation or trade, or carrying on a business, is an ex¬ 
cise tax, that is, an indirect tax, and has no refer¬ 
ence to earnings or income, except that the sum of 
such earnings or income may, as anything else may, 
be made the measure of the tax.'^S 

§ 511. Business or Occupation in General 

Taxes have been imposed at one time or another on 
persons pursuing various enumerated occupations. 

Taxes have been imposed at one time or another 
on persons pursuing various enumerated occupa¬ 
tions; and in the notes will be found references to 
cases construing and applying statutes, many of 
which have been abrogated or repealed, imposing 
business or occupation taxes on assayers,'^^ banks 


L( Ed. S6S, rehearing- denied 58 S. 
CL 132, 302 U.S. 774, 82 -L.Ed. 600. 
34. U.S.—License Tax Cases, Mass., 
NJ., N.Y., -5 Wall. 46'2, li8 L.Ed, 
497, followed in 5 Wall. 580, 18 L. 
Ed 610. 

Validity of statutes imposing occu¬ 
pation or business taxes see su¬ 
pra § 27. 

35- U.S.—License Tax Cases, supra. 
Ky.—Combast v. Commonwealth, 125 
S.W. 1092, l;37 Ky. 495. 

36. U.S.—Farmer v. U. S., C.C.A. 
OIU., 128 P2d 970. 

S3 C.J. p '322 note 22. 

37. U.S.—Farmer v. U. S., supra. 

33. U S.—U. S. V. Adams Express 
Co, D.C.Iowa, 119 P. 240. 

39. U.S.—State of Ohio v. Helver¬ 
ing, Ohio, 54 S.Ct 725, 292 U.S. 
360, 78 LEd. 1307—State of South 
Carolina v. U. S., CtCI., 26 S.Ct. 
110, 199 U.S. 437, 50 L.Ed. 261, 4 , 


Ann Cas. 7'37—Commonwealth of 
Pennsylvania ex rel. Schnader v. 
Fix, D.'G.Pa., 9 P.Supp. '272. 

40. U.S.—State of South Carolina v. 

U. S., CtCl., 26 S.Ct. 110, 199 U.S. 
437, 50 L.Ed. 261, 4 Ann.Cas. 7-37. 

S3 C.J. p 322 note 26. 

41. U.S.—Kingan & Co. v. Smith, D. 
C.Ind., 17 F.Supp. 217. 

42. U.S.—Salt Co. of Onondaga v. 
Wilkinson, C.C.N-.T., 21 F.Cas.No. 
12,269, '8 Blatchf. 30. 

43. U.S.—U. S. V. Glab, C.aiowa, 25 

F.Cas.lSro.15,213, 1 McCrary, 1-66, 

affirmed 99 U.S. 225, 26 L.Ed. '273. 

3.3 C.J. p -322 notes 35, 36. 

44. U.S.—In re Lamberton, B.G. 
Ark., 124 F. 446. 

45. U.S.—Cadwalader v. Lederer, D. 
C.Pa., 273 F. 879, affirmed Lederer 

V. Cadwalader, 274 F. '753, 18 A.L. 

740 


R. 411—U. S. V. Philadelphia B. & 

W. R. Co., D.'C.Pa., 262 P. 188. 

60 C.J. p 403 notes 79-'Sl. 

ITnder national Industrial Itecov- 
ery Act, prior to ultimate holding of 
the United States supreme court of 
its unconstitutionality, it was held 
that -a corporation engaged in dress¬ 
ing and dyeing furs must pay as¬ 
sessment to defray expenses of code 
administration assessed by code au¬ 
thority since code of fair competi¬ 
tion duly approved by president was 
deemed binding on all members of 
industry whether assenting to it or 
not; and such liability was held 
quasi contractual in nature.—Schles- 
inger v. Kofsky-Moos, Inc., 276 N.Y. 
S. 980, lio4 Misc. 242. 

46. U.S.—Yellow Jacket Silver Min. 

Co. V. Gage, C.C.Nev., 30 F.Cas.No. 

18,134, X Sawy. 494, 13 Int.Rev.Rec. 

116. 

•33 C.J. Ip '325 note 97 [a]. 
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and banking,brokers,^^ corporations owning rail¬ 
roads engaged or employed in transporting the 
mails on contracts made prior to August 1, 1866, 
lottery ticket dealers,manufacturers of muni¬ 
tions,^^ manufacturers of, and dealers in, tobacco, 
cigars, and cigarettes,^^ persons carrying on the 
business of operating or renting passenger automo¬ 
biles for hire,^^ persons engaged in the business 
of handling freight in connection with a public 
dock, wharf, or warehouse,peddlers,^^ proprietors 
of billiard rooms,sugar refiners,theaters or 
shows,transporters of oil by pipe line,^^ whole¬ 
sale dealers,and others.®^ 

Under early statutes it was held that a single 
sale did not constitute the seller a “dealer.”62 

Coin-operated amnsemrnt and gaming devices. 
The Internal Revenue Code, 26 U.S.C.A. § 3267, 


imposing a special occupational tax on every person 
who maintains for use or permits the use of a 
coin-operated amusement or gaming device on 
premises occupied by him, has been construed to be 
purely a revenue measure. 

§ 512. Butter Manufacturers and Dealers 

Under revenue acts imposing occupational taxes on 
manufacturers of, and dealers in, renovated or adulterat¬ 
ed butter, a dealer is liable whether or not he knowing¬ 
ly engaged in the business; but as regards manufac¬ 
turers the determining factor is the means and intent 
by which the adulterant is added. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 3206, and similar statutes, imposing special occu¬ 
pational taxes on manufacturers of processed or ren¬ 
ovated butter or adulterated butter and on whole¬ 
sale and retail dealers in adulterated butter, a deal¬ 
er in adulterated butter is liable to the tax whether 


47. U.S.—Richmond v. Blake, N.T,, 
10 S.Ct. 204, 1‘32 U.S. 592, 33 L Ed. 
4S1—Old Colony Trust Co. v. Mal- 
ley, D.C.Mass., 5 P.2d 504—Malley 
V. Old Colony Trust Co., C.C.A. 
Mass., 299 F. ‘523—Lederer v. Real 
Estate Title Insurance & Trust 
Co, of Philadelphia, C.C.A.Pa., 295 
P. 672, certiorari denied .Lederer v. 
Real Estate Title Insurance & 
Trust Co., 44 S.Ct. 63‘5, 265 U.S. 
589, 68 L.Ed. 1194—Union Trust 
Co. of Indianapolis, Ind. v. U. S., 
55 Ct.Cl. 424—Johnston v. U. S., 17 
CtCl. 157. 

83 C J. p 325 note 97 [c], p '332 note 
11-p 333 note 25—9 C.J. p 514 note 
55 [c]. 

4S. U.S.—Brown v. U. S., D.C.Ill, 
298 P. 177. 

'33 CJ. p 32i5 note 97 [b], [c], p 3'33 
note 26 [a] (1). 

^‘Broker’’ defined 

Internal revenue acts define a bro¬ 
ker to be one whose business it is to 
negotiate purchases or sales of 
stocks, exchange, bullion, coined 
money, bank notes, promissory 
notes, or other securities, for him¬ 
self or for others.—Warren v. Shook, 
N.Y., 91 U.S. 704, 23 L.Ed. 4'21—9 C. 
J. p 514 note 55. 

Cattle broker 

U.S.—U. S. V. Kenton, C.C.Ohio, 26 
P.Cas No.15,'526, 2 Bond 97. 
Commercial broker 
U.S —Slack V. Tucker Sc Co., Mass., 
23 Wall. 323, 23 L.Ed. 143. 

Produce broker 

U.S.—.Albert M. Travis Co. v. Ileiner, 
D C.Pa., 299 P, 677—Schweizer v. 
Hager, D.C.Ill., 297 P. 334. 

33 C.J. p 2*84 note 34, p !325 note 97 
[C--’9 C.J. p 513 note 52 [a] (2). 

49. U.S.—Western Union R. Co. v. 

U. S., Wis., 101 U.S. 643, 25 L.Ed, 
1068. 


Tax on passage tickets see infra § 
528. 

Transportation and communication 
taxes see infra §§ 54'2~544. 

50. US—U. S. V. Stange, C.C.N.Y., 
27 P.Cas.No.16,375, 6 Int.Rev.Rec. 

5. 

33 C.J, p 325 note 97 [g], [h] 

51. U.S.—Oliver Typewriter Co. v, 

U. S., Ct.Cl., 14 P.Supp. 543, cer¬ 
tiorari denied 57 S Ct. .30, 299 U.S. 
567, 81 L.Ed. 418—Bolles v. Ed¬ 
wards, C.C.A.N.T., 299 P. '504. 

33 C.J. p 326 note 7. 

Manufacturers’ excise taxes see in¬ 
fra §§ 523-541. 

52. U.S—Jones v. Van Benthuysen, 
La., 6 S.Ct. 128, 115 U.S. 464, 29 
L.Ed. 446—Jones v. Van Benthuy¬ 
sen, La., 103 U.S. 87, 26 L.Ed. 477 
—Congress Cigar Co. v. Hering, 
D.C.Del, 50 P.2d 244, affirmed, C.C. 
A,, 61 P 2d 186—Anargyros v. Ed¬ 
wards, D.C.N.Y., 22 F.2d 707, af¬ 
firmed, C.C.A., 26 P.2d 319. 

Minn.—Combs v. Tuchelt, 24 Minn. 
423. 

33 C.J. p 325 note 97 Ce]. 

Tax on tobacco, snufCs, cigars, and 
cigarettes, see infra § 541. 

53. U.S.—Saunders System Wash¬ 
ington Co. V. U. S., 66 CtCl. 556. 

54. U.S.—John J. Sesnon Co. v. U. 
S., C.C.A.Alaska, 182 P, 573, 105 
C.C.A. Ill, certiorari denied 31 S. 
Ct. 714, 220 U.S. 609, >55 L.Ed. 608. 

55. ISr.Y.—Best v. Bauder, 29 How. 
Pr. 489. 

12 C.J. p 1'54 note 74 [a] (14). 

56. U.S.—U. S. V. Howard, D.C.Or., 
26 F.Cas.No.1'5,402, 1 Sawy. 50'7, 13 
Int.Rev.Rec. 118. 

33 C.J. p 325 note 97 [m], 

67. U.S.—Spreckels Sugar Refining 
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Co. V. McClain, Pa., '24 S.Ct. 376, 
192 U.S. 397, 48 L.Ed. 496. 

33 C.J. p !326 notes 1-6. 

58. U.S.—Redpath Lyceum Bureau 
V. Pickering, C.C.A.I11., 251 F. 49, 
163 C.C A. 299, certiorari denied 38 
S.Ct. 426, 246 U.S. >677, 62 L.Ed. 
934. 

33 C J. p 325 note 97 [d], [f], [h]. 
Admission taxes see infra § 529. 
Juggler as including spiritual medi¬ 
um 

U.S.—U. S. V. Colchester, D C.N.Y., 
25 F.Cas.N'o.14,831, 2 Int.Rev.Rec. 
70. 

3.3 C.J. p 325 note 97 [k]. 

59. U.S —U. S. V. Consumers’ Gas 
Trust Co., Ind., 142 P. 134, 73 C.C. 
A. 352—U. S. V. Northwestern Ohio 
Natural Gas Co., C.C.A.Ohio, 141 
P. 198. 

33 C.J. p 326 note 5. 

60. U.S.—Slack V. Tucker & Co., 
Mass, ‘23 Wall. 321, 23 L Ed. 14'3. 

61. U.S.—New Jersey Steamboat 
Co. V. Collector, N.Y., 18 Wall. 478, 
21 L.Ed. 769. 

33 C.J. p .326 note 99. 

Persons carrying on express busi¬ 
ness 

U.S.—Retzer v. Wood, N.Y., 3 S.Ct. 

164, 109 U.S. I'So. 27 L.Ed. 900. 
Persons issuing notes for circulation 
Utah.-^Zion’s Co-op. Mercantile Inst. 
V. Hollister, 3 P. 87, 3 Utah 292, 
affirmed Hollister v. Zion’s Co-op¬ 
erative Mercantile Inst., 4 S.Ct. 
263, 111 U.S. 62, 28 L.Ed. i352. 

33 C.J. p 332 notes 12-1'5. 

62. Me.—Goodwin v. Clark, 65 Me. 
2.80. 

63. N.J.—Hunter v. Mayor and 

Council of Teaneck Tp., 24 A.2d 
'553, 128 N.J.Law 164—State v. 

Betti, 34 A.2d 91, 21 N.J.Misc. 845, 
reversed on other grounds 42 A.2d 
640, 213 N.J.Misc. 169. 



§ 513 


INTERNAL REVENUE 


47 C.J.S. 


or not lie knowingly engaged in the business,®^ As 
to whether a particular manufacturer is liable for 
the tax, the determining factor is the means and 
intent by which the adulterant is added to, or intro¬ 
duced into, the butter manufactured.^^ 

§ 513. Liquor Dealers, Brewers, Rectifiers, 
and Still Manufacturers 

a. In general 

b. Wholesale dealers in liquor 

c. Retail dealers in liquor 

d. Rectifiers 

a. In General 

Revenue acts imposing occupational taxes on whole¬ 
sale and retail liquor dealers, brewers, rectifiers, and 
still manufacturers apply to states engaged in the busi¬ 
ness; and, under statutes imposing additional taxes on 
persons carrying on a business in more than one place, 
a business is carried on where sales are made. 

The Internal Revenue Code, 26 U.S.C.A. § 3250, 
and similar statutes, impose special occupational 
taxes on wholesale and retail dealers in liquors and 
malt liquors, brewers, rectifiers, and manufacturers 
of stills. A state engaged in the sale of liquor is 
a “person” within such statutes,^® and the United 
States may exact occupational taxes from the dis¬ 
pensing and selling agents of a state which is so 
engaged.®*^ Within the meaning of the Internal 
Revenue Code, 26 U.S.C.A. § 3278, and similar stat¬ 
utes, providing that the payment of the special tax 
imposed shall not exempt from an additional spe¬ 
cial tax the person carrying on a trade or business 
in any other place than that stated in the collector’s 
register, the business is carried on where sales 

64. U.S.—C. H. Lawrence & Co. v. 

Seyburn, C.C.A.La., 202 F. 913, 121 
CCA. 271. 

Tax on adulterated butter and proc¬ 
ess or renovated butter see infra 
§ 53‘7. 

65. U.S.—^Henningsen Produce Co. 

V. WLaley, D.C.Mont., 238 F. 650, 

Taxpayer held manufacturer of 
adulterated butter 

U.S.—^Arrow Dairy Co. v. U. S., Ct. 

Cl., 37 F.Supp. 929—Lynch v. Til- 
den Produce Co., C C,A.Minn., 282 
F. 54, affirmed 44 S.Ct. 488, 265 U. 

S. 315, 68 L.Ed. 1034. 

33 C.J. p 331 note 95 [a]. 

Taxpayer held not manufactturer of 
adulterated butter 

U.S.—Baldwin Co-operative Cream¬ 
ery Ass'n V. Williams, D.C.Wis., 

233 F. 607, 

Begulations of commissioner rela¬ 
tive to the taking of samples to de¬ 
termine whether one was engaged in 
business of manufacturing- adulter¬ 
ated butter were merely directory 


are made,®^ but it has been held that a retail deal¬ 
er who, in compliance with the request of a cus¬ 
tomer made at the dealer’s place of business, deliv¬ 
ers whisky to the customer at his residence and 
there receives pay for it is not carrying on the 
business at the customer’s residence.^^ 

Change of firm. Additional special tax is not re¬ 
quired in case of a change of firm, one or more of 
its members succeeding to the business and carry¬ 
ing it on at the same place'^o or at the place to 
which the business may be transferred.'^^ 

Brewers. In view of the Internal Revenue Code, 
26 U.S.C.A. § 3250, and similar statutes, imposing 
an occupational tax on brewers, brewers are prop¬ 
erly regarded as within the prohibition of § 3271 
and similar statutes providing that no person shall 
be engaged in any trade or business mentioned in 
the chapter until he has paid a special tax. *^2 

Dealers in malt liquors. Under the Internal Rev¬ 
enue Code, 26 U.S.C.A. §§ 3250, 3254, and similar 
statutes, imposing occupational taxes on, and de¬ 
fining, wholesale and retail dealers in malt liquors, 
a wholesale dealer in malt liquors is one who sells 
or offers for sale malt liquors in quantities of 
five gallons or over at one time, but who does not 
deal in distilled spirits or wines at wholesale 
and a retail dealer in malt liquors is one who sells 
or offers for sale malt liquors in less quantity than 
five gallons at one time, but who does not deal in 
distilled spirits or wines.*^^ 

b. Wholesale Dealers in Liquor 

Under the Internal Revenue Code and similar stat¬ 
utes, persons who sell or offer for sale liquor in quantities 

the warehouse, notwithstanding pay¬ 
ment by distiller of a special whole¬ 
sale and retail liquor dealer’s tax for 
the same year at another location in 
Cincinnati, since a sale automatical¬ 
ly took place at the warehouse each 
time the department withdrew liquor 
from the distiller’s stock and con¬ 
firmed it by purchase order.—Green- 
bros, Inc. v. Conner, supra. 

69. U.S.—Benbrook v, U. S., Ark., 
186 F. 153, 108 aC.A, 265. 

70. U.S.~U. S. V. Glab, Iowa, 99 U. 
S. 225, 25 L.Ed. '273. 

71. U.S.—U. S. V. Davis, D.C.Mo., 
37 F. 4-6S—U. S. V. Daniels, D.C. 
Ohio, 2*5 F.Cas.No.14,916, 20 Int. 
Rev.Rec. 136. 

72. U.S.—U. S. V. Glab, Iowa, 99 U. 
'S. 225, 26 L.Ed, 27'3. 

73. U.S.—^Western Express Co, v. U. 
S., N.D., 141 F. 28, 72 C.C.A. :516. 

33 C.J. p 325 note 88. 

74. U.S.—U. S. V. Giller, C.CMo., 64 
'F. 656. 

33 C,J. p 226 note 89. 


and not mandatory.—Best Butter Co. 
V. U. IS., 53 F.Supp. 224, 102 Ct.Cl. 
4. 

66. U.S.—State of Ohio v. Helver¬ 
ing, Ohio, 154 S.Ct. 725, 292 U.S. 
360, 7'S L.Ed. 1307—Commonwealth 
of Pennsylvania ex rel. Schnader 
V. Fix, D.C.Pa., 9 F.Supp. 272. 

Tax on liquors see infra § .534. 

67. U.S.—State of South Carolina v. 
U. S., S.O., 2-6 S.Ct. 110, 199 U.S. 
437, !50 L.Ed. 261, 4 Ann.Qas. 737. 

68. U.S.—Greenbros, Inc. v. Conner, 
D.C.Ohio, 24 F.Supp. 660. 

Warehouse 

A distiller which consigned mer¬ 
chandise to itself at warehouse pur¬ 
suant to an agreement with the Ohio 
liquor control department under 
which merchandise remained the 
property of the distiller until mer¬ 
chandise was withdrawn by the de¬ 
partment, after which withdrawal 
was confirmed by a purchase order, 
was subject to a special liquor deal¬ 
er’s tax for carrying on business at 
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of five wine-gallons or over are wholesale dealers In liq¬ 
uor subject to occupational tax. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§§ 3250, 3254, and similar statutes, persons who 
sell or offer for sale spirits or wines or malt liq¬ 
uors in quantities of five wine-gallons or over are 
required to pay a special tax as wholesale dealers 
in liquorsJ^ The words “sells or offers for sale” 
are used in their legal sensed® Legally qualified 
distillers or brewers who sell only distilled spirits 
or malt liquors of their own production at the place 
of manufacture, in the original casks or packages, 
are not required to pay special tax as wholesale 
dealers.'^'^ Commission merchants who, at the re¬ 
quest of foreign correspondents, purchase liquors 
in quantity, and take charge of shipping the liq¬ 
uors, and charge costs and their commissions, are 
liable as “wholesale liquor dealers, ”^8 and retail 
liquor dealers may organize themselves in such a 
way as to become wholesale dealers.If spirits 
are sold in wholesale quantities, the seller is a 
wholesale dealer, although the spirits are delivered 
in retail quantities.^O 

Place of sale and payment of tax^ The place 
where the delivery, either actual or constructive. 


which transfers ownership from the vendor to the 
vendee is made, is the place of sale, at which the 
person selling should pay the tax. Goods are of¬ 
fered for sale at the place where they are kept for 
sale; they are not offered for sale elsewhere by 
sending abroad an agent wdth samples, or by es¬ 
tablishing an office for the purpose of taking or- 
ders.Sl 

c. Retail Dealers in Liquor 

Under the Internal Revenue Code and similar stat¬ 
utes, retail liquor dealers subject to occupational tax 
are those who sell liquor in quantities less than five 
wine-gallons. 

Under the Internal Revenue Code, 26 U.S.C.A, 
§ 3254, and similar statutes, retail dealers in liq¬ 
uors subject to occupational tax are those who sell 
or offer to sell spirits or wines or malt liquors in 
quantities less than five wine-gallons.^^ One is 
liable if he has liquor on hand to be sold to anyone 
who applies for it.^s He need not keep a shop 
or store or carry on the business for a livelihood,®^ 
nor is it necessary that he should carry on the 
business personally.®^ It makes no difference if 
the proceeds of the sale are to be used for a char¬ 
itable purpose.®^ A person selling brandy peaches 


75. U.S.—In re Wangerien, D.O. 

Ohio, 29 F.Cas.No.17,141, 11 Int. 

Rev.Rec. 181. 

33 C.J. p 3'22 note 39. 

XTnder the Volstead Act, manufac¬ 
turers and wholesale druggists only 
were authorized to sell liquor at 
wholesale.—Small Grain Distilling 
& Drug Co. V. Hamilton, C.C.Ky., 27*6 
P. 544. 

Sale of different packagfes aggregat¬ 
ing over five gallons 
A retail liquor dealer may sell 
different packages of different liq¬ 
uors at the same time, aggregating 
over five gallons, without being lia¬ 
ble as a wholesale dealer, provided 
no single package equals that 
amount.—U. S. v. James, 13 Int.Rev. 
Rec. 29. 

Actual quantity sold held determina¬ 
tive 

It is the actual quantity sold, and 
not the pretended or nominal quan¬ 
tity, that determines the liability.— 
U. S. V. Hart, 28 Int.Rev.Rec. 226— 
33 C.J. p 323 note 46. 

76. U.S.—De Bary v. Souer, La., 101 
P. 425, 41 C.C.A. 417. 

77. U.S.—^New York Rectifying Co. 
V. U. S., C.C.N.Y., 1,8 P.Oas.No.lO,- 
.214, 14 Blatchf. 549—Underhill v. 
Pleasonton, C.O.A.N.Y., 24 'P.Cas. 
No.14,337, 8 Blatchf. 260. 

7a U.S.—Quinn v. Dimond, C.C.A. 
Cal.. '72 P. 993, 19 C.C.A. 3i36, 


79. U.S,—U. S. V. Kallstrom, D.C. 
Mich., 30 P. 184. 

33 C.J. p 323 note 43. 

80. U.S.—U. S. V. Clare, D.C.Pa., 2 
F. i55—U. S. V. Shouse, 31 Int.Rev. 
Rec. 120. 

81. U.S.—U. S. V. Che valuer, C.C.A. 
Or., 107 P. -434, 46 C.C.A. 40'2. 

33 C.J. p 323 note 48. 

82. U.S.—Goldberg v. U, S., C.C.A. 
Ga, 280 P. 89, certiorari denied 43 
S.Ct. 92, 260 U.S. '728, '67 L.Ed. 484. 

Under the Volstead Act 

(1) It was held that there could 
be no such -person as a retail liquor 
dealer.—Ravitz v. Hamilton, D.C. 
Ky., 272 P, 721. 

(2) Corporation, illegally selling 
wine by quart while its permits un¬ 
der National Prohibition Act to bot¬ 
tle and store wine and sell it to per¬ 
sons authorized to buy for nonbev¬ 
erage purposes and bond for pay¬ 
ment of taxes and penalties because 
of manufacture, use, or disposition 
of intoxicating liquors were in force, 
was held “retail liquor dealer” sub¬ 
ject to special and occupational tax¬ 
es.—U. S. V. Columbia Fruit Prod¬ 
ucts Co., D.C.Pa., 10 P.Supp. 873. 

83. U.S.—U. S. V. Rennecke, D.C.S. 
C., 28 P. 847—U. S, V. Dodga, D.C. 
Or., 25 'P.Cas.No.14,974, Dpady 186. 

33 C.J. p 323 note 64. 

Carrying on business in violation of 
law 

(1) Special tax imposed by Reve¬ 
nue Act of 1924 for engaging in 
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business of retail liquor dealers con¬ 
trary to law, having been passed in 
lieu of similar provisions in Reve¬ 
nue Acts of 1918 and 1921, may prop¬ 
erly be treated as having been im¬ 
posed by act in force prior to Na¬ 
tional Prohibition Act, within provi¬ 
sions of Willis-Campbell Act.—U. S. 
V. La Franca, La., 51 S.Ct. '278, 282 

U. S. -568, 75 L.Ed. 551. 

(2) Statute imposing so-called 
special excise tax on persons carry¬ 
ing on business of retail liquor deal¬ 
ers in violation of state law was 
held to require payment of amount 
stated therein in addition to other 
internal revenue taxes.—Senate Club 

V. Viley, D.C.Idaho, 12 P.Supp. 982. 
“Weiss beer’’ 

Under the rulings of the United 
States internal revenue department, 
the sale at retail of the beverage 
known as “Weiss beer” requires the 
payment of a retail liquor dealer's or 
retail malt dealer’s special United 
Slates internal revenue tax.—Sisson 
V. 6.84 Bottles of Weiss Beer and 8 
Bottles of American Pilsener Beer, 
169 N.Y.S. 1053, 102 Misc. 401. 

84. U.S.—U. S. V. Harbison, C.C. 
Tenn., 26 P.Cas.No.16,300, 13 Int. 
Rev.Rec. 118. 

.33 C.J. p 323 note 65. 

85. U.S.—^U. S. V. Harbison, C.C. 
Tenn., 26 P.Cas.No.16,300, 13 Int 
Rev.Rec. 118. 

86. U.S.—U. S. V. Dodge, D.C.Or., 25 
P.Cas.No.14,974, Deady 186. 
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or a like preparation is liable as a liquor dealer, if 
tbe fruit is added as a mere disguise, and the spir¬ 
its, and not the ingredients contained in the pack¬ 
age, are the inducement to the sale.ST 

Clubs selling to members. Any class of selling, 
although to a restricted class of persons, and with¬ 
out a view to profit, is within the meaning of the 
law. Clubs owning liquors and selling to members 
are liable to the tax,^^ but not canteens or post ex¬ 
changes under the complete control of the secretary 
of war as governmental agencies.®^ 

Physiciansj dmggisis, and apothecaries. The law 
does not treat distilled spirits as a drug or medi¬ 
cine, and neither physicians nor druggists may sell 
distilled spirits even on prescription without pay¬ 
ment of the special tax as liquor dealer.^® Under 
the express provisions of the Internal Revenue 
Code, 26 U.S.C.A. § 3250, and similar statutes, how¬ 
ever, the tax is not imposed on apothecaries as to 
wines or liquors used exclusively in the preparation 
or making up of medicines which cannot be used as 
beverages.®^ 

Sale of medicinal preparations. Medicinal prep¬ 
arations like ‘honic bitters’^ may be sold by a drug¬ 
gist or other person without incurring liability.^^ 
The fact that a compound may be used as a medi¬ 
cine, and may be so intended by the person making 
it, does not relieve the seller from the liability to 
the tax, if the compound is intoxicating, and is not 
sold as medicine. The true intent in all such cases 
is: Was the compound sold in good faith for me¬ 
dicinal purposes only, or was it sold as a beverage, 
or sold knowingly to persons who bought for use 
as a beverage The law is not to be avoided by 
mere deceptive names, and, if beverages in which 
the essential ingredient is distilled spirits, disguised 
by aromatic or other drugs, are commonly bought 
and sold as and for intoxicating beverages, the sell¬ 
er is liable to the tax as a retail liquor dealer.^^ 


Persons negotiating sales for others. The seller 
is liable irrespective of the manner or mode in 
which the liquors are procured from the manufac¬ 
turers; it is not necessary that he should be the 
owner.95 If a person buys spirits in his own name, 
and has them billed to him in his own name, and 
deals them out from time to time as called for, he 
is a retail liquor dealer, although the liquor was 
disposed of without profit to himself, and he pur¬ 
chased it with money advanced by others. 

Occasional or single sales. A single sale of spir¬ 
ituous liquors may make the seller a retail dealer 
subject to the tax,^'^ but in case of a single sale it 
may be a good defense to show that it was ex¬ 
ceptional, accidental, or made under circumstances 
which indicate that it was not the business of the 

vendor, 

Spirits shipped to he paid for on delivery. Ac¬ 
cording to the weight of authority, where a seller 
accepts an order for goods at his place of business, 
by delivering the goods to a carrier to be transport¬ 
ed and delivered to the purchaser at another place, 
on payment of the price in accordance with the 
terms of the order, the sale is made and the title 
passes at the time and place of such delivery to the 
carrier, subject to the seller’s right of stoppage in 
transit, and the seller is not liable to pay a special 
tax at the place of delivery.^^ The carrier is sim¬ 
ply the agent of the seller for the purpose of col¬ 
lecting the purchase price, and is not subject to in¬ 
dictment for making a sale at the place of delivery.^ 

d. Rectifiers 

Under the Internal Revenue Code and similar stat¬ 
utes, a rectifier subject to occupational tax is any per¬ 
son who rectifies, purifies, or refines distilled spirits or 
wines by any process other than by original and con¬ 
tinuous distillation from mash, wort, or wash, or who 
mixes such spirits with anything else and sells the 
product under any name. 


87. XJ.S.—U. S. V. Stafford, D.CArk., 
20 P. 720. 

33 C.J. p 324 note 68. 

88. U.S.—U. S. V. Rolig^er, D.-C.!!!., 

27 F.Cas.No.l6,190a, 28 Int.Rev, 

Rec. S14. 

33 C.J. p 323 note '59. 

89. U.S.~—Dugan v. tJ. S., 134 Ct.Cl. 
458. 

90. U.S.—-U. S. V. iSmith, D.C.S.C., 
45 P. ll'o—U. S. V. Stafford, D.C. 
Ark., 20 F. 720. 

33 C.J. p 323 note 62. 

91. XJ.S.—U. S. V. Calhoun, D.C.S.C., 
39 P. 604. 

3'3 C.J. p 323 note ’63—18 C.J. p 1287 
note 23 [cj. 

92. U.S.—U. S. V. Stubblefield, D,C. 
Mo., 40 P. 454, followed in Allen 


V. Liquid Carbonic Co., Mo., 170 P. 
315, 95 C.CA. 11. 

18 C.J. p 1287 note 23 [c]. 

93. XJ.S.—Allen V. Liquid Carbonic 
Co., Mo., 170 P. 315, 95 C-C.A. 11. 

33 C.J. p 324 note 66. 

94. XJ.S.—U. S. V. Morfew, D.C.Ark., 
136 P. 491. 

33 C.J. p 1324 note 67. 

95. XJ.S.—U. S. V. Allen, D.C.Iowa, 
38 P. 736. 

33 C.J. p 324 note 71. 

Asserted agency 

A person who sells spirits cannot 
escape liability on the ground that 
he is acting as agent of a distilling 
company if he purchases the goods 
and they are charged to him by the 
company, and the company looks to 
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him for payment.— XT. S. v. Rose, 28 
Int.Rev.Rec. 274. 

96. U.S.—XJ. S. V. Angell, C.C.N.H., 
11 P. 34. 

97. U.S.—U. S. V. Earnhardt, D.C. 
Ohio, 25 F.Cas.No.14,526, 20 Int. 
Rev.Rec. 137. 

33 C.J. p 324 note 74. 

98. U.S.—IT. S. V. Jackson, C.C.Va., 
26 P.Cas.No.15,455, 1 Hughes 531. 

33 C.J. p 324 notes 75, 76. 

99. XJ.S.—XJ. S. V. Adams Express 
Co., D.C Iowa, 119 P. 240. 

33 C.J. p 324 note 78. 

Contra XJ. S. v. Shriver, D.C.HL, 23 
P. 134—!33 C.J. p 324 note 82, 

1, XJ.S.—XJ. S. V. Ad.ams Express 
Co., D.C.Iowa, 119 P. 240. 



47 C. J. S. 


INTERNAL REVENUE 


§ 516 


Under the Internal Revenue Code, 26 U.S.C.A. §§ 
3250, 3254, and similar statutes, a rectifier subject 
to special occupational tax is not merely a person 
who runs spirits through charcoal; but any one 
who rectifies, purifies, or refines distilled spirits 
or wines in any manner other than by original and 
continuous distillation from mash, wort, or wash, 
or who makes any mixture of spirits with anything 
else, and sells the product under any name is a rec¬ 
tifier.^ A retail liquor dealer who mixes whisky 
with water and sugar or other substances and keeps 
the mixture in stock for sale is subject to tax as 
a rectifier.2 The addition to spirits of water only 
does not change the spirits into a spurious imita¬ 
tion or compound liquor, and the special tax of a 
rectifier is not required to be paid on this account.*^ 

§ 514. Narcotics Importers, Manufacturers, 
Dealers, and Dispensers 

Statutes Imposing occupational taxes on narcotics im¬ 
porters, manufacturers, dca'ers, and dispensers are rev¬ 
enue acts, and do not require consumers of drugs to pay 
the tax. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§§ 3220-3228, and similar statutes, a special occu¬ 
pational tax is imposed on every person who im¬ 
ports, manufactures, produces, compounds, sells, 
deals in, dispenses, or gives away opium, coca 
leaves, or isonipecaine, or any compound, manufac¬ 


ture, salt, derivative, or preparation thereof.^ This 
is a revenue act,^ and not an act to regulate the 
sale and disposition of narcotics, or to regulate the 
practice of medicine,'^ although it was intended to 
prevent a secret or unauthorized dissemination of 
habit-forming drugs.^ Consumers of the specified 
drugs are not required to pay the tax.^ 

§ 515. Oleomargarine Manufacturers and 
Dealers 

Manufacturers and wholesale and retail dealers in 
oleomargarine are subject to special occupational taxes 
under the Internal Revenue Code and similar statutes. 

Under the express provisions of the Internal Rev¬ 
enue Code, 26 U.S.C.A. § 3200, and similar stat¬ 
utes, special occupational taxes are imposed on 
manufacturers and wholesale and retail dealers in 
oleomargarine.^® Persons selling oleomargarine 
are liable to a special tax although they are igno¬ 
rant that the substance is oleomargarine.^^ A mer¬ 
chant does not become a dealer by permitting pack¬ 
ages to be shipped in his name simply as an accom¬ 
modation and a guaranty that the price will be paid 
when he derives no profit therefrom.^^ ^ bond 
given by a manufacturer of oleomargarine as pro¬ 
vided by statute, to require compliance with the 
laws and regulations, etc., does not secure the man¬ 
ufacturer’s liability for payment of the special 
tax.^^ 


X. CORPORATION EXCISE TAXES 


§ 516. Nature of Tax 

A capital stock tax Is an excise tax imposed on the 
privilege of doing business in a corporate capacity. 


The capital stock tax imposed by the Internal 
Revenue Code, 26 U.S.C.x4. § 1200 and similar stat¬ 
utes, which § 1200 was repealed by the Revenue 


2. XJ.S.—Henry K. Wampole & Co. 
V. U. S., Pa., 191 F, 573, 112 C.C.A. 
633, certiorari denied Hance v. U. 
S., 32 set. 840, 22.0 U.S. '710, .56 L. 
Ed. 1*2 6 8. 

33 C.J. p 324 note 84. 

3. U.S.—Micliel V. Nunn, C.C.Tenn., 
101 F. 423. 

4. U.S.—U. S. V. Thirty-two Bar¬ 
rels Distilled Spirits, D.C.Ohio, lo 
F. 188. 

33 C.J. p 325 note 86. 

5. U.S.—U. S. V. Woods, D.C.Mont, 
224 F. 278. 

33 C.J. p 334 note 40. 

Tax on narcotics see Infra § 635. 
Held, not “mamifacture” of opium 
The mere mixing of smoking opi¬ 
um with the residue of opium that 
has been smoked, and heating the 
mixture, is not a “manufacture of 
opium for smoking purposes’" within 
the meaning of Int.Rev.Act Oct 1, 
1890, c 1244 §§ 3’6, 37, 26 U.S.St at 
L. pp .620, Wl, imposing a tax on 


smoking opium and regulating the 
business of its manufacture.—Shel¬ 
ley V. U. S., N.Y., 19iS F. 88, .89, 117 
C.C.A. 294. 

6. U.S.—Lfowe V. Farbwerke- 
Hoechst Co., N.T, 240 F. 671, 153 
C.C.A. 469. 

Ariz.—Du Vail v. Board of Medical 
Examiners of Arizona, >66 P.2d 
1026, 49 Ariz. 329. 

Imposition held not penalty 
U.S.—Alston V. U. S.. 47 S.Ct 6-34, 
■274 U.S. 289, 71 L.Ed. 1052. 

7. Ariz.—Du Vail v. Board of Medi¬ 
cal Examiners of Arizona, 66 P.2d 
1026, 49 Ariz. 329. 

8. U S.—Lowe V. Farbwerke- 

Hoechst Co., N.T., 240 F. 671, 153 
CC.A. 469. 

9. U.S.—U, S. V. Woods, D.C.Mont, 
224 F. 278. 

10. TJ.S.—U. S. V. Duh4, D.C.Conn., 
40 F. 676. 

33 C.J. p SB’S note 92 [a], 
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Tax on oleomargarine see infra § 
537. 

Held manufacturer 
U.S.—Vermont v. U. S., Mo., 174 F. 
792, 98 C.C.A. 500, certiorari de¬ 
nied 30 S.Ct 695, 217 U.S. 605, 54 
L.Ed. 899. 

33 C J. p 325 note 91 [a]. 

Held wholesale dealer 
U.S.—Mitchell v. Cole, D.C.N.T., 226 
F. 824. 

3:3 C.J. p 3'25 note 91 [b] (1). 

Held not wholesale dealer 
U.S —^Weaver v. Ewers, Iowa, 19-5 F. 
247, 115 CC.A. 219—Grier v. Tuck¬ 
er, C.C.Ark., 150 F. 658, -affirmed 
Tucker v. Grier, 160 F. '611, 87 C. 
C.A. 513. 

33 C.J. p 325 note 91 [b] (2), (-3). 

11. U.S.—Eagle v. Nowlin, D.C.Ind., 
94 P. 646. 

12. U.S.—Hartzell v. U. S., D.C.Ill., 
83 P. 1002. 

13. U.S.—U. S. V. Elgin Churning 
Co., C.C.R.I., 183 F. 878. 
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A.ct of 1945 § 201^ lias been held to be an excise 
tax^4 imposed on the privilege of doing business 
in a corporate capacity,and it is not a tax on 
property or income.^® 

§ 517, Corporations Subject to Tax 

Under some statutes corporations carrying on or do¬ 
ing business for any part of the taxable year are sub¬ 
ject to an excise tax unless they fall within one of the 
classes exempted from payment of the tax. 


Under the Internal Revenue Code, 26 U.S.C.A. 
§ 1200, and similar statutes, which § 1200 was re¬ 
pealed by the Revenue Act of 1945 § 201, a capital 
stock tax is imposed on every domestic corpora¬ 
tion with respect to carrying on or doing business 
for any part of the taxable year, and on every for¬ 
eign corporation with respect to carrying on or 
doing business in the United States for any part 
of such year, unless it is clearly shown that the 


14. U.S—Flint V. Stone Tracy Co., 
Vt, 31 S.Ct ;342, 220 U.S. 107, 55 
L.Ed. 389, Ann.Cas.l912B 1312— 
U. S V. Hercules Mining- Co., C.C 
A.Idalio, 119 F.2d 2 88, certiorari 
denied 62 S.Ct. Ill, 314 U.S. 658, 
86 U.Ed. 527—Union Interna¬ 
tionale De Placements v. Hoey, C. 
CA.N.T., 96 F.’2d 'oDl—New Haven 
Securities Co. v. Bitgood, C.C.A. 
Conn., 87 F.2d 759—U. S. v. De¬ 
troit Moulding Corporation, D.C. 
Mich., 5-6 P.Supp. 754—U. S. v. 
General Inspection & Loading Co., 
D.C.N.J., 192 F. 223—Pennsylvania 
Steel Co. v. New York City Ry. 
Co., O.G.N.Y., 176 F. 471—Alaska 
Consolidated Canneries, Inc., v. U. 
S., 66 CtCl. 713. 

33 C.J. p 291 notes i8-ll, p 292 notes 
16, 19, p 293 note 22, p 3:31 notes 
7-9. 

Ad valorem tax 

Capital stock tax has also been 
termed an ad valorem tax.—Amer¬ 
ican Viscose Corporation v. Rothen- 
sies, C.C.A.Pa., 121 F.2d 186. 

Direct tax 

Capital stock tax is not a direct 
tax,—Philadelphia Tract. Co. v. Mc- 
Coach, D.C.Pa., 224 F. 800, affirmed 
233 F. 97'6, 147 C.C.A. 650. 

Stock dividends 

Under the Corporation Excise Tax 
Act of 1909 taxing “the entire net 
income,” etc., it was held that a cor¬ 
poration stockholder was not taxable 
on stock dividends received.—U. S. 
V. Philadelphia, B. & W. R. Co., D. 
G.Pa., -262 F. 188—33 C.J. p 304 note 
34. 

Statute construed 

U.S.—Mutual Benefit Life Ins. Co. v. 
Herold, D.C.N.J., 198 P. 199, af¬ 
firmed Herold v. Mutual Ben. Life 
Ins. Co, 201 F. 918, 120 C.C.A. 256, 
certiorari denied 34 S.Ct. 323, 231 
U.S. 75^5, 158 L,Ed. 468. 

Darly excise taxes on railroads 
U.S.—Commissioners of 'Sinking 
Pund-v. U. S., CtCl., 18 S.Ct. 361, 
169 U.S. 255. 42 L.Ed. 737. 

33 C.J. p 291 note 11 [cj. 

Tax on dividends, earnings and in¬ 
terest on "bonds 

U.S.—Cotton Press Co. v. Collector, 
C.C La., 6 F.Cas.No.3,271, 1 Woods 
296—'Ex parte Ives, D.C.Conn., 13 
P.CasNo.7,114, 1 Int.Rev.Rec. 145 
33 C.J. p 291 note 11 [aj. 


15. U.S.—Doyle v. Mitchell Bros. 

Co., Mich., 138 S.Ct 467, 247 U.S 
179, 62 L.Ed. 1054, affirmed 239 F. 
719, 152 C.C.A. 553—^Harrisburg 

Hotel Co. V. U. S., C.C.A.Pa., 145 F. 
2d 116—U. S. V. Hercules Mining 
Co., C.C.A.Idaho, 119 F,2d 288, cer¬ 
tiorari denied 62 S.Ct 111, 314 U. 
S. 658, 86 L.Ed. 527—Wisconsin 

Cent Ry. Co. v. U. S., Ct.CL, 41 
P.2d 870, certiorari denied 51 S.Ct 
353, 283 U.S. 829, 75 L.Ed. 1442— 
Stanley Securities Co. v. U. S., Ct 
CL, 38 P.2d 907, certiorari denied 
51 S.Ct 2.5, 232 U.S. 845, 75 L.Ed 
750—Mahoning Coal R. Co. v. Hig¬ 
gins, D.C.N.Y., 57 F.Supp. 717, af¬ 
firmed, C.C.A., 145 P.2d -694—Car¬ 
gill, Inc., V. U. S., D.C Del., 46 P. 
Supp. 712—^National Steel Corpo¬ 
ration V. U. S., D.C.Del., 44 F Supp. 
34, affirmed, C.C.A., 133 P.2d '256— 
Johnson's Estate v. U. S., Ct.CL, 37 
F.Supp. 617—Isthmian S. S, Co. v. 
U. S., D.C.Del., 33 P.Supp. 100'7— 
Berliner Handel s-Gesellschaft v. 

U. S., CtCL, 30 F.Supp. 490, cer¬ 
tiorari denied 60 S Ct 613, 309 U. 
S. 670, 84 L.Ed. 1016—United Mer¬ 
cury Mines Co. v. Viley, D.C.Ida¬ 
ho, 20 F.Supp. 734—Mt. Hebron 
Corporation v. U. S., 51 F.Supp. 
1851, 100 CtCl. 164—Central Union 
Trust Co. of New York v. Ed¬ 
wards, D.C.N.Y., 282 P. 1008, af¬ 
firmed, C.C.A., 287 P. 324, certio¬ 
rari denied 43 S.Ct 521, 262 U.S. 
744, 67 L.Ed. 1211, and error dis¬ 
missed 45 S.Ct 89, 266 U.S. 579, 
69 L Ed. 451—^Cadwalader v. Led- 
erer, D.C Pa., 273 F 879, affirmed, 

C. C.A., iLederer v. Cadwalder, 274 
P. ■7'53, 18 A.L.R. 411. 

Charter powers 

The tax was based on the corpora¬ 
tion's activities and not on its char¬ 
ter powers.—Rose v. Nunnally Inv. 
Co., C.C.A.Ga., 22 P.'2d 102, certiorari 
denied 48 'S.Ct 321, 276 U.S. 628, 72 
L.Ed. 739. 

16. U.S.—Harrisburg Hotel Co. v. 
U S., C.C.A.Pa., 145 P.2d 116— 
Mahoning Coal R. Co. v. Higgins, 

D. C.N.Y., 57 F.Supp. 717, affirmed, 
C.C.A., 145 P.2d 694—Cargill, Inc 

V. U, S., D.C.Del., 46 F.Supp. 712 
—Isthmian S, S. Co. v. U. S., D.C. 
Del., 33 P.Supp. 1007. 

33 C.J. p 292 notes 12, 17, 18, 20. 
Excess profits 

(1) The apparent purpose of con¬ 


gress, however, in enacting the Na¬ 
tional Industrial Recovery Act §§ 
215, 21'6, 48 St at L. p '207, provid¬ 
ing for a capital stock tax and an 
excess profits tax, was to tax excess 
profits.—Mountain Iron Co. v. U. S., 
D.C.Minn., 31 P.Supp. 895. 

(2) The provisions of the National 
Industrial Recovery Act imposing 
capital stock tax and excess profits 
tax must be considered together and, 
when so considered, they are largely 
self-adjusting, and produce a reason¬ 
able combined tax.—Isthmian S. S. 
Co. V. U. S., DC.DeL, 33 P.Supp. 1007. 

17. U.S.—Bowers v. Lawyers’ 

Mortg. Co., N.Y., 52 S.Ct. 350, 285 

U.S. 182, 76 L.Ed. 690. 

Partnership is not subject to the 
tax.—U. S. V. Carter, C.C.A.Tex., lOl 
P.2d .811. 

Associations 

(1) Liability for the tax depends 
on whether or not an association is 
conducting business in a quasi-cor¬ 
porate form—Ittleson v. Anderson, 
C.C.A.N.Y., 67 P.2d 323. 

(2) In determining whether an 
“association” exists, so as to be sub- 
j'ect to capital stock taxes, the char¬ 
acter of the activity at the time the 
tax liability is asserted to arise con¬ 
trols.—Nashville Trust Co. v. Cot- 
ros, C.C.A.Tenn., 120 F.2d 157, 
amended on other grounds 122 P.2d 
3'26, certiorari denied Cotros v. Nash¬ 
ville Trust Co., 62 S.Ct. 181, 314 U.S. 
680, iS6 L.Ed. 544. 

(3) The purpose of including an 
“association” in category of a “cor¬ 
poration” is to impose a fair share 
of the whole burden of taxation on 
business organizations or associa¬ 
tions which, although not operating 
under corporate form, nevertheless 
are engaged in making or creating 
profits in much the same way that 
corporations carry on business activ¬ 
ities.—Equitable Trust Co. v. Ma- 
gruder, D.C.Md., 37 F.Supp. 711. 

(4) Associations held subj'ect to 
tax.—Nashville Trust Co. v. Cotros, 
supra—Roberts v. Anderson, N.Y., 
226 F. 7, 141 C.C.A. 121. 

Banks 

(1) A bank, by which a state en¬ 
gaged in the business of banking, 
was subject to the tax.—State of 
North Dakota v. Olson, C.C.A.N.D., 



47 C. J. S. 

corporation is within one of the exemptions speci¬ 
fied in the Internal Revenue Code § 1201 and sim¬ 
ilar statutes.^S In determining- whether or not a 
particular corporation or organization is entitled to 
exemption from the tax, the purpose of the organi¬ 
zation must be determined from the purpose de¬ 
clared in the instrument creating it,i9 but such 
grant of authority must be construed in the light of 
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the admitted purpose and operation of the organi- 
zation.20 

Business leagues. Under statutes so providing, 
business leagues not organized for profit, and no 
part of the net earnings of which inures to the ben¬ 
efit of any private shareholder or individual, are en¬ 
titled to exemption from the capital stock tax.^t 
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S3 F.2d 848, appeal dismissed, 50 S. 
Ct. 88, 280 U.S, 528, 74 L.Ed. 594. 

(2) Under the Internal Revenue 
Code § 3798, providing- that no tax 
shall he assessed or paid on account 
of a bank which has ceased to do 
business because of insolvency 
where such payment shall diminish 
the assets necessary for the full 
payment of depositors,^ capital stock 
taxes are collectable out of any part 
of the earnings of such a bank 
which, if not paid out for taxes, 
would still not be paid to depositors. 
—Clinton Trust Co. v. U. S., 62 F, 
Supp. 671, 100 CtCl. -348. 

(3) A plan of reorganization of in¬ 
solvent bank agreed to by depositors 
and stockholders whereby stockhold¬ 
ers other than depositor holders of 
Class B preferred stock agreed to 
forego any rights which they might 
otherwise have had to share in cer¬ 
tain of bank's net earnings gave 
holders of the B stock a “lien” on 
those earnings within the statute 
exempting bank from taxation when 
depositors have accepted in lieu of 
bank’s liability a lien on subsequent 
earnings.—Clinton Trust Co. v. U. S., 
supra. 

IS. U.S.—Bowers v. Lawyers’ 
Mortg. Co., N.Y., 52 S.Ct. ;350, 2S5 
U.S. 182, 7-6 L.Ed. 690—National 
Commercial Title & Mortgage 
Guaranty Co. v. Duffy, C.C.A.N.J., 
132 F.2d 86, 146 A.L.R. 44S. 
Building and loan associations 

Under Corporation Excise Tax 
Act, Aug. 5, 190'9 c 6 § 38, 3'6 U.S.St. 
at L. p 112, building and loan associ¬ 
ations were exempt —Central Build¬ 
ing, Loan & Savings Co. v. Rowland, 
D.C.Ohio, '216 F. 526—33 C.J. p 293 
note 22 [c]. 

Cemetery companies 

(1) Where the exemption in favor 
of cemetery companies extends to 
companies owned and operated ex¬ 
clusively for their “members,” the 
“members” intended are the owners 
of lots or burial rights in the ceme¬ 
tery, and not the owners of the com¬ 
pany’s stock.—^West Laurel Hill 
Cemetery Co. v. Rothensies, C.C.A. 
Pa., 139 F.2d 50, certiorari denied 64 
S.Ct. 636, '321 U.S. 780, .88 iLlEd. 1073, 
two cases, and 64 S.Ct. 6'37, 321 U.S. 
780, 8,8 L.Ed. 1073. 

(2) A cemetery company to be en¬ 
titled to exemption as one “not op¬ 
erated for profit” must use all of its 


income exclusively for the promo¬ 
tion and maintenance of the ceme¬ 
tery purposes.—^Vest Laurel Hill 
Cemetery Co. v. Rothensies, supra. 

(3) A cemetery company which 
after -paying for land procured for 
cemetery purposes made annual dis¬ 
tributions from surplus earnings to 
holders of trust certificates without 
reference to discharge of a liability 
for cost of land or on basis of a 
fixed percentage of sales prices of 
lots, was not entitled to exemption 
as a cemetery company none of 
whose earnings inured to the benefit 
of private shareholders or individ¬ 
uals.—West Laurel Hill Cemetery 
Co. V. Rothensies, supra. 

Parmers’ co-operative 

Sums exacted by a farmers' co¬ 
operative association from nonmem¬ 
ber patrons of permanent surplus 
and capital assets additions are 
equivalent to a profit, destroying the 
association’s right to tax exemption. 
—Fertile Co-op. Dairy Ass’n v. Hus¬ 
ton, C'C.A.Iowa, 119 F.2d 274. 

Holding company 

(1) A corporation, to come within 
an exemption to corporations organ¬ 
ized for the exclusive purpose of 
holding title to property, collecting 
income therefrom, and turning over 
the entire amount thereof, less ex¬ 
penses, to an organization which it¬ 
self is exempt from the tax, two 
things must concur; the’ corporation 
must be organized for the purposes 
mentioned in the statute and must 
be operated according to its provi¬ 
sions.—Hanover Water Works Co. v. 
Gagne, D.C.N.H., 18 F.Supp. 684, va¬ 
cated on other grounds, C.C.A., Gag¬ 
ne V. Hanover Water Works Co., 92 
F.2d 659. 

(2) A water company, all of 
whose capital stock was owned by 
college and village precinct that 
were exempt from income tax, but 
which was authorized under charter 
to engage in business like any do¬ 
mestic corporation operating water¬ 
works for profit, and which built up 
a substantial reserve fund, was not 
within exemption.—Gagne v. Han¬ 
over Water Works Co., C.C.A.N.H., 
92 F.2d 659. 

Nonprofit organizations 

(1) Use of the organization’s 
property for the purpose of raising 
funds to pay for its maintenance 
does not deprive the organization of 
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its exemption as one organized ex¬ 
clusively for nonprofitable purposes. 
—^Koon Kreek Klub v. Thomas, C.C. 
A.Tex., 108 P.2d 616. 

(2) This is even though the or¬ 
ganization might become self-sus¬ 
taining.—Koon Kreek Kjlub v. Thom¬ 
as, supra. 

(3) That earnings of fishing and 
hunting club were used to -pay off 
mortgage on property of club, thus 
allegedly enhancing shareholders’ in¬ 
terests, did not preclude exemption 
of club from capital stock taxes as a 
“club no part of the net earnings of 
which inures to the benefit of any 
private shareholder.”—^Koon Kreek 
Klub V. Thomas, supra. 

Receivers 

The omission of any reference in 
the Corporation Excise Tax Act of 
1909 to receivers of corporations was 
held not to be due to inadvertence, 
and the doing of business by receiv¬ 
ers in their representative capacity, 
as officers of the court, was not 
taxed by the act.—Pennsylvania 
Steel Co. V. New York City R. Co., 
N.Y., 198 F. 774, 117 'C.C A. 556, af¬ 
firmed 34 S.Ct. '24, 231 U.S. 144, 168 
,L.Bd. 159. 

19. U.S.—Northwestern Municipal 

Ass’n V. U. S., C.C.A.Minn., 9'9 F. 

2d 4'60—Harrison v. Barker Annui¬ 
ty Fund, C.C.A.I1L, 90 F.2d 286. 

20. U.S.—Koon Kreek Klub v. 

Thomas, C.C.A.Tex., 108 F.2d 616. 

Intention of organizers of a corpo¬ 
ration as to the character of busi¬ 
ness to be conducted does not relieve 
the corporation from taxation on the 
basis of business actually done.— 
Commerce Title Guaranty Co. v. U. 
S., D.C.Tenn., 32 F.Supp. 73, af¬ 
firmed, C.C.A., 121 F.2d 452, certio¬ 
rari denied 62 S.Ct. 110, '314 U.S. 
657, 86 L.Ed. 526. 

21. U.S.—Northwestern Municipal 

Ass’n V. U. S., C.C.A.Minn., 99 F. 

2d 460, 463. 

Corporation organized by invest¬ 
ment brokers under business corpo¬ 
ration laws, to represent holders of 
securities' issued by states and their 
subdivisions in enforcement of such 
obligations for compensation, was 
not entitled to exemption.—^North¬ 
western Municipal Ass'n v. U. S, su- 
■pra. 

Main purpose 

“Under the statute, In connection 
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The term “net earnings’’ may include more than 
the net profits as shown by the books of the organi¬ 
zation, or more than the difference between the 
gross receipts and disbursements in dollars, and 
profit may inure to the benefit of shareholders in 
other ways than in dividends.^^ 

§ 518. - Charitable, Religious, Scientific, 

Literary, and Educational Corpora¬ 
tions 

Religious, charitable, scientific, literary, or educa¬ 
tional institutions are ordinarily exempted from the pay¬ 
ment of capital stock taxes. 

Under statutes so providing, corporations or foun¬ 
dations organized and operated exclusively for re¬ 
ligious, charitable, scientific, literary, or educational 
purposes are exempt from pa^mient of the capital 
stock tax.23 Such a statute should be liberally con- 
strued.24 The exempt status of a corporation is in 
general determined from its character and from its 
characterization by the state in which it was in¬ 


corporated,^5 fiut an organization is not entitled to 
exemption where part of its earnings are devoted 
to a private individual’s benefit.^^ 

§ 519 . - Insurance Companies 

Under statutes so providing the capital stock tax 
does not apply to insurance companies. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
1201, and similar statutes, which § 1201 was re¬ 
pealed by the Revenue Act of 1945 § 201, the cap¬ 
ital stock tax does not apply to insurance compa¬ 
nies,but to be entitled to this exemption the cor¬ 
poration must clearly be shown to be an insurance 
company.^^ While the name, charter powers, and 
subjection to state insurance laws are of signifi¬ 
cance in discovering the character of business which 
a corporation is authorized to conduct and intends 
to carry on,^^ in the final analysis it is the business 
actually done during the years under inquiry which 
determines whether the company is taxable or ex¬ 
empt as an insurance company.30- 


witii the inquiry whether the net 
earnings of the organization claim¬ 
ing exemption as a business league 
inure to the benefit of private stock¬ 
holders or individuals, especially 
where its activities are multifarious 
and for some of which it makes a 
charge and for others none, the 
court often considers which of its 
activities represents the main pur¬ 
pose of its operations and which are 
incidental thereto. If its main pur¬ 
pose is to benefit its shareholders or 
individuals it is not exempt. On the 
other hand, if benefit to individuals 
is secondary and incidental, it is ex¬ 
empt"—^Northv/estern Municipal 
Ass’n v. U. S., supra. 

22, U.S.—^Northwestern Municipal 
Ass’n V. U. S., supra. 

23. Civic league held exempt 

U.S.—^Hanover Inap. Soc. v. Gagne, 
C.C.A.N.H., 92 F,2d 888. 

Group hospitalization corporation 
was held not to be a charitable cor¬ 
poration exempt from excise tax.— 
Hassett v. Associated Hospital Serv¬ 
ice Corporation of Massachusetts, C. 
C.AMass., 125 P.2d 611, certiorari 
denied 62 S Ct 1043, 316 U.S. 672, 
85 L.Ed, 1747. 

I«aw library held educational insti¬ 
tution 

U.S.—U. S. V. Proprietors of Social 
Law Library, O.C.A.Mass., 102 P. 
2d 481. 

Purposes held charitable 

(1) In general.—Harrison v. Bark¬ 
er Annuity Fund, C.C.A.IU., 90 'F.2d 
286. 

f(2) The fact that some of the re¬ 
cipients of the fund derived from 
the organization may not need it 
does not deprive the organization of 


its charitable nature.—Harrison v. 
Barker Annuity Fund, supra. 

(3) That it was possible to deter¬ 
mine who the recipients were did not 
prevent corporation from being a 
charitable corporation.—Harrison v. 
Barker Annuity Fund, supra. 

24. U.S.—^U, S. V. Proprietors of So¬ 
cial Law Library, C.C.A.Mass., 102 
P.2d 481. 

25. U.S.—U. S. V. Proprietors of So¬ 
cial Law Library, supra. 

26. Uuder Revenue Act of 1936 § 
101 ( 6 ) 

U.S.—Scholarship Endowment Foun¬ 
dation V, Nicholas, CC.A.C 0 I 0 ., 106 
P.2d 552, certiorari denied 60 S.Ct. 
378, 308 U.S. 623, 84 L.Ed. 520. 

27. U.S.—^New York Life Ins. Co. v. 
Bowers, N.Y., 51 S.Ct. 399, 283 U.S. 
242, 75 L.Ed. 1005. 

Mutual companies 

U.S,—Baltimore Equitable Soc. v. U. 

S„ Ct.Cl., 17 P.Supp. 188. 

Prior statutes 

(1) Revenue Act of 1918 § 1000 

(b) , providing for excluding deposits 
and reserve funds in computing tax 
on insurance companies, was in¬ 
applicable to mutual companies.— 
New York Life Ins. Co. v. Bowers, N. 
Y., 51 S.Ct 399, 283 U.S. 242, 75 
L.Ed. 1005. 

(2) The taxes imposed by § 1000 

(c) of such statute applied to mu¬ 

tual companies, and sums set apart, 
after close of year, for payment or 
accumulation of "dividends" during 
ensuing or future years, constituted 
"surplus . . . maintained for 

general use of business," within such 
statute.—^New York Life Ins. Co. v. 
Bowers, supra. 
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(3) Other particular matters re¬ 
lating to the liability of mutual in¬ 
surance companies for the tax have 
been determined.—Equitable Life 
Assur. Soc. of U. S. v. Bowers, C.C. 
A.N.Y., 87 F.2d 687—Lumber Mut. 
Fire Ins. Co. v. Malley, D.C.Mass., 44 
P.2d 553—Pickering v. Alyea-Nichols 
Co., C.C.A.IU., 21 F.2d 501, certiorari 
denied Alyea-Nichols Co. v. Picker¬ 
ing, 48 S.Ct. 208, 276 U.S. 617, 72 L. 
Ed. 733—Jewelers’ Safety Fund Soc. 
V. Lowe, C.C.A.N.Y., 274 F. 93—-Com¬ 
mercial Travelers" Life & Accident 
Ass’n V. Rodway, D.C.Ohio, 235 F. 
370—Metropolitan Life Ins. Co. v. 
V. S., 65 Ct.Cl. 149. 

28. U.S.—Bowers v. Lawyers’ 
Mortg. Co., N.Y., 52 S.Ct. 350, 285 
U.S. 182, 76 L.Ed. 690. 

Burden of estahlishiug its char¬ 
acter as an insurance company rests 
on taxpayer.—National Commercial 
Title «& Mortgage Guaranty Co. v. 
Duffy, C.C.A.N.J., 132 P.2d 86, 146 
A.L.R. 448. 

29. U.S.—^National Commercial Title 
& Mortgage Guaranty Co. v. Duffy, 
supra. 

SO. U.S.—Bowers v. Lawyers' Mortg. 
Co., N.Y., 52 S.Ct. 350, 285 U.S. 182, 
76 LEd. 690—National Commercial 
Title & Mortgage Guaranty Co. v. 
Duffy, C.C.A.N.J., 132 F.2d 86, 146 
A.L.R. 448—Empire Title & Guar- 
tee Co. V. U. S., C,C.A.N.Y., 101 F. 
2d 69—Louisville Title Co. v. Lu¬ 
cas, D.C.Ky., 27 F.2d 413—Inter- 
County Title Guaranty & Mort¬ 
gage Co. V. Rasquin, D.C.N.Y., 38 
F.Supp. 735. 

Title and mortgage companies 

(1) A company whose principal 
business was insuring titles and 
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§ 520. - Trusts 

A capital stock tax which is placed on associations 
applies to an operating or business trust in which the 
trustees are not restricted to the mere collection of funds 
and paying them over to beneficiaries. 

Where the intent of a statute is to place an ex¬ 
cise tax only on such corporations and joint-stock 
companies as are organized under some statutes, or 
derive from that source some quality or benefit not 
existing at common law, common trusts are not 
within the statute,^^ but, where the tax is extended 
to every “association” created or organized in the 
United States, although strict trusts are not associ¬ 
ations subject to the tax,32 operating trusts in which 
trustees are not restricted to the mere collection of 
funds and paying them over to beneficiaries are sub¬ 
ject to the tax.33 The distinction between a non- 
taxable trust and a business trust which is taxable 
lies in the intrinsic nature of the enterprise and the 
relation of the several associates thereto, rather 
than in the mere form of the association or in tech¬ 


nical distinctions between legally constituted cor¬ 
porations, joint-stock companies, partnerships, and 
the like.3^ A trust estate engaged in the amount of 
business activity necessary to preserve the corpus 
and otherwise discharge the functions traditionally 
attributable to a strict trust is not treated as an as- 

sociation.35 

§ 521. Carrying on or Doing Business 

Under statutes so providing, a domestic corporation 
must be carrying on or doing business in the taxab’e 
year in order to be subject to the capital stock tax. 

Under the Internal Revenue Code § 1200 and 
similar statutes, which § 1200 was repealed by the 
Revenue Law of 1945 § 201, corporations carrying 
on or doing business for any part of the taxable 
year are subject to the capital stock tax.36 No fori 
mula has been deduced to fit all situations as to 
what constituted doing business, the decision in each 
case hinging on the particular facts.37 In general 


guaranteeing payment of principal 
and interest of mortgage loans was 
exempt from capital stock tax.—U. 
S. V. Home Title Ins. Co., N.Y., 52 
S.Ct 319, 285 U.S. 191, 76 L.Ed. 695. 

(2) A company, however, whose 

principal business was lending of 
mohey on real estate was not ex¬ 
empt, notwithstanding the partici¬ 
pation certificates issued by it con¬ 
tained a guaranty of payment of 
principal and interest.—Bowers v. 
Lawyers* Mortg. Co., N.Y., 52 S.Ct. 
350, 285 U.S. 182, 76 L.Ed. 690—Na¬ 
tional Commercial Title & Mortgage 
Guaranty Co. v. Duffy, C.C.A N. J., 
132 F.2d 86, 146 A.L.R. 448—Empire 
Title & Guarantee Co. v. U. S., C.C. 
A.N.Y., 101 F.2d 69—Lincoln Mort¬ 
gage & Title Guaranty Co. v. C. I. 
R., C.C.A., 79 F.2d 5S5, certiorari 

denied 56 S.Ct. 381, 296 U.S. 654, 80 
L.Ed. 466. 

(3) A title guaranty company 
whose principal Income was from its 
abstract department was not exempt 
as an insurance company.—Commerce 
Title Guara4ity Co. v. U. S., D.C. 
Tenn., 32 F.Supp. 73, affirmed, C.C. 
A., 121 F.2d 452, certiorari denied 
62 S.Ct 110, 314 U.S. 657, 86 L.Ed. 
526. 

(4) The giving of a' guaranty of 
the accuracy of a title search does 
not constitute insurance so as to ren¬ 
der the company giving it exempt 
from the tax.—Inter-County Title 
Guaranty & Mortgage Co. v. Rasquin, 
D.C.N.Y., 38 F.Supp. 735. 

31. U.S.—Hecht V. Malley, Mass., 44 
S.Ct. 462, 265 U.S. 144, 68 L.Ed. 949. 

33 C.J. p 293 note 22 [u], p 298 note 
9. 

32. U.S.—Equitable Trust Co. v. 
Mag^ruder, D.C,Md., 37 F.Supp. 711 


—^Kaempfer v. Reinecke, D.C.Ill., 
7 F.Supp, 599. 

Trusts held not to be associations 
U.S.—Lansdowne Realty Trust v. C. 
I. R., C,C.A., 50 F.2d 56—Gardiner 
V. U. S., C.C.A.Mass., 49 F.2d 992, 

33. U.S.—Reinecke v. Kaempfer, C. 
C.A.Ill., 72 F.2d 469, certiorari de¬ 
nied Kaempfer v. Reinecke, 55 S. 
Ct. 405, 294 U.S 708, 79 L.Ed. 1243 
—C. I. R. V. Neal, C.C.A., 65 F.2d 
761, certiorari denied Neal v. C. 
I. R., 54 S.Ct. 92, 290 U.S. 675, 78 
L.Ed. 582—Allen v. Rogan, D.C. 
Cal., 39 F.Supp. 424—Sears v. Has- 
sett, D.C Mass., 31 F.Supp 179, af¬ 
firmed, C.C.A., 111 F.2d 961—Cod- 
man V, U. S., D.C.Mass., 30 F.Supp. 
736—Codman v. U. S., D.C.Mass., 
30 F.Supp. 732. 

Massachusetts trusts 

(1) Massachusetts trusts have 
been held to be associations subject 
to tax.—^Hecht v. Malley, Mass., 44 S. 
Ct. 462. 265 U.S. 144, 68 L.Ed. 949. 

(2) Control by beneficiary is not 
determinative factor in deciding 
whether Massachusetts trust en¬ 
gaged in doing business is subject to 
federal tax as “association."—Ittle- 
son V. Anderson, C.C.A.N.Y., 67 F.2d 
323. 

(3) That negotiable shares of 
beneficial interest may be lodged in 
hands of one beneficiary temporarily, 
or even for duration of trust, does 
not prevent conduct of business by 
trustees in quasi-corporate form.— 
Ittleson V. Anderson, supj>a. 

Use of powers 

Whether or not a particular trust 
is taxable as an association does not 
depend on the extent of the powers 
given the trustees, but on the nature 
of the activities of the trustees and 
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the use they make of the powers giv¬ 
en them.—Ittleson v. Anderson, su¬ 
pra. 

34. U.S.—Equitable Trust Co. v. Ma- 
gruder, D.C.Md., 37 F.Supp. 711— 
Codman v. U. S., D.C.Mass., 30 P. 
Supp. 732. 

35. U.S.—Ittleson v. Anderson, C.C. 
A.N.Y., 67 P.2d 323. 

Investment of idle funds pending 

settlement of the trust, or loaning 
new money to protect old loans, is 
not engaging in business so as to 
constitute the trust an association. 
—U. S. V. Davidson, C-C.A.Mich., 115 
F.2d 799. 

36. U.S.—Blalock v. Georgia Ry. & 
Electric Co., Ga., 228 P. 296, 142 
C.C.A. 588, Ann.Cas.l917A 679— 
Ittleson V. Anderson, D C.N.Y., 2 P. 
Supp. 716, affirmed, C.C.A., 67 F.2d 
323—Rio Grande Junction Ry. Co. 
V. U. S., 51 Ct.CL 274. 

33 C.J. p 293 note 22 [dj. 

Two corporations 

If one business cannot be carried 
on without two corporations taking 
part in it, each must pay the tax.— 
Edwards v. Chile Copper Co., N.Y., 46 
S.Ct. 345, 270 U.S. 452, 70 L.Ed. 678— 
Wisconsin Cent. Ry. Co. v. U. S., Ct. 
CL, 41 P.2d 870, certiorari denied 51 
S.Ct. 353, 283 U.S. 829, 75 L Ed. 1442 
—Harmar Coal Co. v. Heiner, C.C.A. 
Pa., 34 F.2d 725, certiorari denied 50 
S.Ct. 159, 280 U.S. 610, 74 L.Ed. 653, 
Indianola Coal Co. v. Heiner, 60 S. 
Ct. 159, 280 U.S. 611, 74 L.Ed. 653, 
and Bessemer Coal & Coke Co. v. 
Heiner, 50 S.Ct. 160, 280 U.S. 611, 74 
L.Ed. 653. 

37. U.S.—^Harrisburg Hotel Co. v. U. 
S,. C.C.A.Pa., 145 F.2d 116—U. S. 
V. Hercules Mining Co., C.C.A.Ida- 

1 ho, 119 F.2d 288, certiorari denied 
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le word “business” means that which occupies the i time, attention, and labor of men for the purpose of 


62 act. HI, 314 tr.s. ess, ss L.Ea. 

527—General Ribbon Mills v. Hig¬ 
gins, C.C.A.N.Y., 115 F.2d 472— 
Mahoning Coal R. Co. v. Higgins, 
D.C.H.Y., 57 F.Supp. 717, affirmed, 
C.C.A., 14.5 P.2d 694—Boston, New 
York & Southern S. S. Co. v. Man¬ 
ning, D C.N.J., 48 F.Supp. 376— 
Fifth Ave.-Fourteenth Street Cor¬ 
poration V- U. S., 45 F.Supp. 222, 
96 Ct.Cl. 319—Allen v. Rogan, D.C. 
Cal., 39 F.Supp. 424—Ambergris 
Consol. Mining Co. v. IT. S., D.C. 
Idaho. 27 F.Supp. 968. 

.dmiaistrativ© interpretation 
The words “carrying on or doing 
usiness'* are not so easy of appli- 
ation as to leave no room for ad- 
linistrative interpretation or eluci- 
ation.—Magruder v. Washington, 
Jaltimore & Annapolis Realty Cor- 
oration, Md, 62 S.Ct. 922, 316 TJ.S. 
9, 86 L.Ed. 1278. 

Corporations held to be doing or en¬ 
gaging in business 

(1) A debtor corporation in proc¬ 
ss of reorganization under Bank- 
uptcy Act, which corporation con- 
inued in possession of its property. 
-United Shipyards v. Hoey, C.C.A. 
r.Y., 131 F.2d 525, certiorari denied 
3 set, 995, 318 U.S. 791, 87 L.Ed. 
157. 

(2) Corporation, organized for 
urpose of liquidating properties ac- 
uired through foreclosure, which 
old properties and rented unsold 
iroperties.—Magruder v. Washing- 
on, Baltimore & Annapolis Realty 
Corporation, Md., 62 S.Ct. 922, 316 U. 
3. 69, 86 L.Ed. 1278. 

(3) Corporation owning and rent- 
ng an office building.-—^Hecht v. Mal- 
ey, Mass., 44 S.Ct 462, 265 U.S. 144, 
18 L.Ed. 949. 

(4) Elevated railway company, 
vhile operated by state.—Boston Ele¬ 
vated R. Co. V. Malley, D.C.Mass., 24 

2d 75 8 

(5) Holding company loaning and 
nvesting money for speculative pur- 
•oses and advancing mopey to its 
>arent company.—Argonaut Consol, 
lining Co. v. Anderson, C.C.A.N,Y., 

2 F.2d 55, certiorari denied 52 S.Ct. 
00, 284 U.S. 682, 76 L.Ed. 576. 

(6) Massachusetts trust.—Gardi- 
er V. U. S., D.C.Mass., 43 P.2d 450, 
ffirmed, C.C.A., 49 F.2d 992. 

(7) Other corporations.—Interna- 
onal Salt Co. v. Phillips, Pa., 47 S. 
t 689, 274 U.S. 718, 71 L.Ed. 1323— 
dwards v. Chile Copper Co., N.Y., 46 
Ct, 345. 270 U.S. 462, 70 L.Ed. 678— 
irsch Imp. Co. v. C. I. R., C.C.A., 
13 F.2d 912, certiorari denied 65 
Ct. 84, 323 U.S. 7-50, 89 L.Ed. 601— 
ew London Northern R. Co. v. 
nith, C.C.A.Conn., 141 F.2d 219— 

. S. V. Western Shore Lumber Co., 
C.A.CaL, 136 F:2d 628—Lamar Ho¬ 


tel Corporation v. Fly, C.C.A.Miss., 
134 F.2d 225—^National Commercial 
Title & Mortgage Guaranty Co. v. 
Duffiy. C.C.A.N.J., 132 F.2d 86, 146 
A.L.R. 448—Barker Bros. Corpora¬ 
tion V. Rogan, C C.A.Cal., 126 F.2d 
917 —s. V. Hercules Mining Co., 

C. C.A.Idaho, 119 F.2d 288, certiorari 
denied 62 S.Ct. HI. 314 U.S. 658, 86 L. 
Ed. 527—Lyon Lumber Co. v. Harri¬ 
son, C.C.A.I11., 113 F.2d 443—Ameri¬ 
can Inv. Securities Co. v. U. S., C.C. 
A.Mass., 112 P.2d 231—U. S. v. Pea¬ 
body Co., C.C.A.Tenn., 104 F.2d 267— 
Page V. M. Rich & Bros. Co., C.C.A. 
Ga., 99 F.2d 607, certiorari denied M. 
Rich & Bros. Co. v. First Nat. Bank, 
59 S.Ct. 787, 306 U.S. 662, 83 L.Ed. 
1059—U. S. V. Atlantic Coast Line 
Co., C.C.A.Md., 99 F.2d 6. rehearing 
denied 99 F.2d 932, certiorari denied 
Atlantic Coast Line Co. v. U. S., 59 
S.Ct. 584, three cases, 306 U.S. 645, 
83 L.Ed. 1044—^New Haven Securities 
Co. V. Bitgood, C.C.A.Conn., 87 F.2d 
759—^Associated Furniture Corpora¬ 
tion V. U. S., Ct Cl., 44 F.2d 78, cer¬ 
tiorari denied 51 S.Ct. 364, 283 U.S. 
830, 75 L Ed. 1443—^Wisconsin Cent. 
Ry. Co. V. U. S., CtCl, 41 P.2d 870, 
certiorari denied 51 S.Ct. 353, 283 U. 
S. 829, 75 L Ed. 1442—Orpheum Cir¬ 
cuit V. Reinecke, D.C.Ill., 41 P.2d 
524—Stanley Securities Co. v. U. S., 
Ct.CL, 38 P.2d 907, certiorari denied 
51 S.Ct. 25, 282 U.S. 845, 75 L.Ed. 750 
—Harmar Coal Co. v. Heiner, C.C.A. 
Pa., 34 P.2d 725, certiorari denied 50 
S.Ct. 1-59, 280 U.S. 610, 74 L Ed. 653— 
Indianola Coal Co. v. Heiner, 50 S. 
S.Ct. 159. 280 U.S. 610, 74 L.Ed. 653— 
and Bessemer Coal & Coke Co. v. 
Heiner, 50 S.Ct. 160, 280 U.S. 611, 74 
L.Ed. 653—^Western Pac. R. Corpo¬ 
ration V. Bowers, D.C.N.Y., 26 P.2d 
82—Conhaim Holding Co. v. Willcuts, 

D. C.Minn., 21 F2d 91—Johnson’s Es¬ 

tate V. U. S., 57 F.Supp. 159, 102 Ct- 
Cl. 213, certiorari denied 6*5 S.Ct. 713, 
324 U.S. 852, 89 L.Ed. 1412—Mt. He¬ 
bron Corporation v. U. S., 51 F.Supp. 
851, 100 Ct.Cl. 164—Boston, New 

York «& Southern S. S. Co. v. Man¬ 
ning, D.C.N.J., 48 F.Supp. 376—Fifth 
Ave.-Pourteenth Street Corporation 
V. U. S., 45 F.Supp. 222, 96 Ct.Cl. 319 
—Allen V. Rogan, D.C.Cal.,’39 F.Supp. 
424—Codman v. U. S., D.C Mass., 30 
F.Supp. 736—Codman v. U. S., D.C. 
Mass., 30 F.Supp. 732—Hastings 
Pavement Co. v. Hoey, D.C.N.Y., 28 
F.Supp. 897—American Inv. Securi¬ 
ties Co. V. U. S., D.C.Mass., 27 P. 
Su'pp. 494, affirmed, C.C.A., 112 F.2d 
231—Carnegie-Illinois Steel Corpora¬ 
tion V. U. S., D.C.Pa., 27 F.Supp. 227 
—Federal Coke Corporation v. Dris¬ 
coll, D.C.Pa., 27 F.Supp. 226—Federal 
Coke Corporation v. Driscoll, D.C.Pa., 
27 F.Supp. 224—Ittleson v. Anderson, 
D.C.N.Y., 2 F.Supp. 71'6, affirmed, C.C. 
A, 67 F.2d 323—Morrisdale Land Co. 
V. U. S., 66 Ct.Cl. 701—Ward Bank- 
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ing Corporation v. IT. S., 66 Ct.Cl. 
456, certiorari denied 50 S.Ct. 18, 
2S0 U.S. 561, 74 L.Ed. 615—Edgar 
Estates Corporation v. U. S., 65 Ct.Cl. 
415—Chevrolet Motor Co. v. U. S., 
64 Ct.Cl. 211, certiorari denied 48 S. 
Ct. 432, 277 U.S. 585, 72 L.Ed. 1000. 
Corporations held not to be doing or 
engaging in business 

(1) A real estate trust.—Sears v. 
Hassett, C.C.A.Mass., Ill F.2d 961. 

(2) Corporations leasing entire 

property and which maintain cor¬ 
porate existence only for purpose of 
distributing income.—Harrisburg 

Hotel Co. V. XJ. S., C.C.APa., 145 P.2d 
116—Mahoning Coal R. Co. v. Hig¬ 
gins. D.C.N.Y., 57 F.Supp. 717, af¬ 
firmed, CC.A.. 145 P.2d 694—Harris¬ 
burg Hotel Co. V. U. S., D.C.Pa., 51 
F.Supp. 436, affirmed, C.C.A., 145 F.2d 
116—^New London Northern R. Co. v. 
Smith, D.C.Conn., 48 F.Supp. 786, af¬ 
firmed, C.C.A., 141 F.2d 219—Alumi¬ 
num Manufactures v. U. S., D.C Ohio, 

47 F.Supp. 647—North Pennsylvania 
R. Co. v. Rothensies, D C.Pa., 45 F. 
Supp. 486, affirmed, C.C.A., 134 P.2d 
333—^Nashua & L. R. Corporation v. 
Welch, D.C.Mass, 33 F.Supp. 684, 
affirmed, C.C.A., Welch v. Nashua & 
L. R. Corporation, 115 F.2d 920— 
Kingkade Hotel Co. v. Jones, D.C. 
Okl., '30 F.Supp. 508, appeal dis¬ 
missed, C.C.A., Jones v. Kingkade 
Hotel Co., 108 F2d 1015—Carolina, C. 
& O. Ry. V. Higgins, D C N.Y., 21 
F.Supp. 262—Wilkes-Barre & W. V 
Traction Co. v. Davis, D.C.Pa., 214 F. 
511. 

(3) Corporation organized solely 
to own and hold timber land and re¬ 
sell same at a profit.—Clallam Lum¬ 
ber Co. V. U. S., DC.Mich., 34 F.2d 
947—Clallam Lumber Co. v. U. S., D. 
C.Mich., 34 F.2d 944—U. S. v. Hotch¬ 
kiss Redwood Co., C C A.Cal., 25 F. 
2d 958—Cannon v. Elk Creek Lumber 
Co., C.C.A.ni., 8 P.2d 996—Lane Tim¬ 
ber Co. V. Hynson, C.C.A La., 4 P.2d 
666, 40 A.L.R. 1448—Clallam Lumber 
Co. V. U. S., D.C.Mich., 37 F.Supp. 542. 

(4) Mere holding companies.— 
Continental Baking Corporation v. 
Higgins, C.CA.NY., 130 F.2d 164— 
Automatic Fire Alarm Co. of Dela¬ 
ware V. Bowers, D.C.NY., 51 P.2d 118 
—Del Norte Co. v. Wilkinson, D.C. 
Wis., 28 F.2d 876—Eaton v. Phoenix 
Securities Co.. C.C.A.Conn, 22 P 2d 
497—Rose v. Nunnally Inv. Co., C.C. 
A.Ga, 22 F.2d 102, certiorari denied 

48 S.Ct. 321, 276 U.S. 628, 72 L.Ed. 
739—U. S. V. Three Porks Coal Co., 
C.C,A.Pa., 13 B\2d 631—Lane Timber 
Co. V. Hynson, C.C.ALa., 4 F,2d 666, 
40 A.L.R. 1448—Heringer Bros. & 
Sons V. U. S., D.C.Cal., 63 F.Supp. 
716, appeal dismissed, C.C.A., 142 P. 
2d 465—Naval Stores Holding Co. v. 
Fontenot, D.C.La., 48 F.Supp. 327— 
Clallam Lumber Co. v. U. S., D.C. 
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a livelihood or profit.SS The situation and activi¬ 
ties of the corporation must be considered in the 
entirety, and the court may examine the record of 
its activity in the past as well as its activity in the 
tax year.^9 jvjo special volume of business is nec¬ 
essary to subject a corporation to the tax; a very 
slight activity may be deemed sufficient to consti¬ 
tute doing business,or very large sums may pass 
through the corporation as a conduit and yet be 
insufficient to constitute doing business.^l The con¬ 
struction of the words “doing business” does not de¬ 
pend on the ultimate outcome of the business ven¬ 
ture,and the fact that the corporation suffers 
a net loss during the tax year is immaterial.^^ If 


a corporation is doing what it principally was or¬ 
ganized to do in order to realize profit, the case 
must be exceptional when such activity does not 
amount to doing business in the sense of the stat- 
uttM 

Foreign corporations. To subject a foreign cor¬ 
poration to a capital stock tax for carrying on or 
doing business in the United States, the foreign cor¬ 
poration must be present as a corporation and do¬ 
ing business within the taxing jurisdiction^^ Or¬ 
dinarily such a corporation can come into the ju¬ 
risdiction only by sending or maintaining therein 
its officers or other agents,^6 but a foreign corpo- 


Micli., 37 F.Supp. 542—^United Mer¬ 
cury Mines Co. v. Viley, D.C.Idaho, 
20 F.Supp. 734. 

(5) Corporation owning: co-opera¬ 
tive apartment house.—Staiford Own¬ 
ers, Inc., V. U. S., Ct.CL, ’39 F.2d 743. 

(6) Other corporations.—Good¬ 
year Inv. Corp. V. Campbell, C.C.A. 
Ohio. 139 F.2d 188—U. S. v. David¬ 
son, C.C.A.Mich., 115 F.2d 799—Gen¬ 
eral Ribbon Mills v. Higgins, C.C.A. 
N.Y., 115 F.2d 472—Nicholas v. Colo¬ 
rado Fuel & Iron Corporation, C.C.A. 
Colo., 112 F.2d 858—Fmk Coal & 
Coke Co. V. Heiner, D.C.Pa., 26 F.2d 
136—Monroe Timber Co. v. Poe, D.C. 
Wash., 21 P.2d 766—Johnson's Es¬ 
tate v. U. S , Ct.CL, 37 F.Supp, 617— 
Ambergris Consol. Mining Co. v. XT. 
S, D.C.Idaho, 27 F.Supp. 968—Union 
Land <& Timber Co. v. U. S., 65 Ct. 
Cl. 129. 

Prior engagements 

Transactions in the tax year, which 
were in performance of engagements 
made in prior years, constituted do¬ 
ing business in the tax year.—Bar¬ 
ker Bros. Corporation v. Rogan, C.C. 
ACaL. 126 F.2d 917. 

Use of income 

The use to which the corporation 
put its income, whether to pay debts 
or dividends, is immaterial.—U. S. v. 
Western Shore Lumber Co., C.C.A. 
Cal., 136 F.2d 628. 

38. U.S.—Plarrisburg Hotel Co. v. 
U. S., C.C.A.Pa., 145 F.2d 116—U. 
S. V. Hercules Mining Co., C.C.A. 
Idaho, 119 F.2d 288, certiorari de¬ 
nied 62 S.Ct. Ill, 314 U.S. 658, 
86 L.Ed. 527—Lyon Lumber Co. v. 
Harrison, C.C.A.Ill., 113 F.2d 443— 
Berliner Handels-Gesellschaft v. 
U. S., Ct.Cl., 30 F.Supp. 490, certio¬ 
rari denied 60 S.Ct. 613, 309 U.S. 
670, 84 L.Ed. 1016—American Inv. 
Securities Co. v. U. S., D.C,Miss., 
27 F.Supp. 494, affirmed, C.C.A., 112 
F.2d 231. 

Organizational steps 

(1) Steps incidental to organiza¬ 
tion of the corporation and prepara¬ 
tory to carrying out the purpose of 


its organization are not “carrying on 
or doing business."—General Ribbon 
Mills V. Higgins, C.C.A.N.Y.. 115 F.2d 
472—^Nicholas v. Colorado Fuel & Iron 
Corporation, C.C.A.Colo., 112 F.2d 858 
—Mason v. U S.. D.C.Mass., 27 F.2d 
1013—Mode O’Day Corporation v. Ro¬ 
gan, D.C.Cal., 32 F.Supp. 571, appeal 
dismissed, C.C.A, Rogan v. Mode O'¬ 
Day Corporation, 113 F.2d 939. 

(2) Acts, however, which are 
more than merely preparatory con¬ 
stitute doing business.—Cargill, Inc., 
v. U. S., D.C.Del., 46 F.Supp. 712. 

39. U.S.—U. S. V. Western Shore 
Lumber Co., C.C.A.Cal., 136 F.2d 
628—^U. S. v. Hercules Mining Co., 

C. C.A.Idaho, 119 F.2d 288, certio¬ 
rari denied 62 S.Ct. Ill, 314 U.S. 
658, 86 L.Ed. 527—Clallam Lum¬ 
ber Co. V. U. S., D.C.Mich, 34 F.2d 
947—Mahoning Coal R. Co. v. Hig¬ 
gins, DC.N.Y., 57 F.Supp. 717, af- 

• firmed, C.C.A., 145 F.2d 694—New 
London Northern R. Co. v. Smith, 

D. C.Conn., 48 F.Supp. 786, affirmed, 
C.C.A., 141 F.2d 219. 

40. U.S—Harrisburg Hotel Co. v. U. 
S., C.C.A.Pa., 145 F.2d 116—Section 
Seven Corporation v. Anglim, C.C. 
A.Cal., 136 F.2d 155—^American Inv. 
Securities Co. v. U. S., C.C.A.Mass., 
112 F.2d 231—Page v. M. Rich & 
Bros. Co., C.C.A.Ga., 99 F.2d 607, 
certiorari denied M. Rich & Bros. 
Co. V. First Nat. Bank, 59 S.Ct. 787, 
306 U.S. 662, 83 L.Ed. 1059—U. S. 
V. Atlantic Coast Line Co., C.C.A. 
Md., 99 F.2d 6, rehearing denied 99 
P.2d 932, certiorari denied Atlantic 
Coast Line Co. v. U. S., 59 S.Ct 
584, three cases, 306 U.S. 645, 83 
L.Ed. 1044—^Wisconsin Cent. Ry. 
Co. V. U. S., CtCl., 41 F.2d 870, 
certiorari denied 61 S.Ct. 353, 283 
U.S. 829, 75 L.Ed. 1442—Cargill, 
Inc., V. U. S., D.C.Del., 46 F.Supp. 
712—Mornsdale Land Co. v. U. S., 
66 CtCl. 701. 

XSxercise of business judgment may 
constitute doing business.—Section 
Seven Corporation v. Anglim, C.C.A. 
Cal., 136 F.2d 155. 
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Part of year 

Corporation which does business 
during part of taxable year is sub¬ 
ject to capital stock tax.—New Haven 
Securities Co. v. Bitgood, C.C.A.Conn., 
87 F.2d 759—Associated Furniture 
Corporation v. U. S., CtCl., 44 F.2d 
78. certiorari denied 51 S.Ct 364, 283 

U. S. 830, 75 L.Ed. 1443—U. S. v. De¬ 
troit Moulding Corp., D.C.Mich., 56 F. 
Supp. 754—National Steel Corpora¬ 
tion V. U. S., D.C.Del., 44 F.Supp. 34, 
affirmed, C.C.A., 133 P.2d 256. 

41. U.S.—Lyon Lumber Co v. Harri¬ 
son, C.C.A.I11., 113 F.2d 443. 

42. U.S.—Lyon Lumber Co. v. Harri¬ 
son, supra. 

43. U.S.—U. S. V. Hercules Mining 
Co., C.C.A.Idaho, 119 F.2d 288, cer¬ 
tiorari denied 62 S.Ct 111, 314 U. 
S. 658, 86 L.Ed. 527. 

44. U.S.—Edwards v. Chile Copper 
Co., N.Y., 4 6 S.Ct 345, 270 U.S. 452, 
70 L Ed. 678—Harmar Coal Co. v. 
Heiner, C.C.A.Pa., 34 P.2d 725, cer¬ 
tiorari denied 50 S Ct. 159, 280 U.S. 

610, 74 L.Ed. 653, Indianola Coal 
Co. V. Heiner, 50 S.Ct 159, 280 U.S. 

611, 74 L Ed. 653, and Bessemer 
Coal & Coke Co. v. Heiner, 50 S. 
Ct 160, 280 U.S. 611, 74 L.Ed. 653 
—Codman v. U. S., D.C.Mass., 30 P. 
Supp. 732. 

Presumption 

It will be presumed that a corpora¬ 
tion organized for profit is engaged 
in business.—Mahoning Coal R. Co. 

V. Higgins, D.C.N.Y., 57 F.Supp. 717, 
affirmed, C.C.A., 145 F.2d 694. 

45. U.S.—Union Internationale De 
Placements v. Hoey, C.C.A.N.Y., 96 
P.2d 591. 

46. U.S.—Union Internationale De 
Placements v. Hoey, supra, 
ludepeudeut banks and brokerage 

houses within jurisdiction, by trans¬ 
acting business with foreign corpo¬ 
rations, do not become agents there¬ 
of so as to make foreign corporations 
subject to capital stock tax.—Union 
I Internationale De Placements v. 
1 Hoey, supra. 
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ration may be doing business within the United 
States even though it does not maintain a piace of 
business or have an agent in this country.'^ 

§ 522. Computation of Tax 

Under statutes so providing, the capital stock tax 
is computed on the value of the stock as declared by the 
corporation in its tax return. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
1202, and similar statutes, which § 1202 was re> 
pealed by the Revenue Act of 1945 § 201, the de¬ 


clared value of the capital stock for the purpose of 
computing the tax is the value as declared by the 
corporation in its return for the year.^S Where the 
statute prescribes no method to be pursued in as¬ 
certaining the value of capital stock, the commis¬ 
sioner of internal revenue in his discretion may de¬ 
termine the method to be employed.^9 Under per¬ 
missive statutes the value of property distributed in 
liquidation to shareholders may be deducted from 
the declared value of capital in estimating the 
amount of tax payable.^® Under the Corporation 


47, U S.—Berliner Handels-Gesell- 

schaft V. U. S., Ct.Cl., 30 P.Supp. 
490, certiorari denied 60 S.Ct. 613, 
309 U.S. 670, 84 L.Ed. 1016. 

43, U.S.—Hangar Co. v. Helvering, 
Tex., 60 set. 93, SOS U.S. 533, 84 L. 
Ed. 449— Glenn v. Oertel Co., C.C. 
A Ky , 97 F 2d 495—Isthmian S. S. 
Co. V. U. S.. DC.Del., 33 F.Supp. 
1007—Stromberg-Carlson Mfg. Co. 
V- McGowan, D.C.N.Y., 32 F.Supp. 
101, affirmed, C C.A., Rochester 
Gas S: Electric Corporation v. Mc¬ 
Gowan, 115 P.2d 9*53—Allied Agents 
V. U. S.. Ct.Cl., 26 P.Supp. 98, cer¬ 
tiorari d'^nied 60 S.Ct. 72, 308 U.S. 
561. 84 LEd. 471. 

Valuation of corporate stock in as¬ 
sessment of taxes generally see in¬ 
fra § 598 

Adjusted clec'^ared value 

(1) Some of the similar statutes 
nrovid^'d for a declared value for the 
first year and for an adjusted de¬ 
clared value for subsequent years.— 
Beattie Inv. Co. v. U. S., C.C.A.Mo., 
101 F.2d 850—U. S. v. Union Ship¬ 
building Co., D.C.Pa., 47 F.Supp. S70 
—Atlantic Refining Co. v. U. S., 46 P. 
Supp. 891, 97 CtCl, 124—U. S, Steel 
Products Co. v. U. S., D.C.N.J., 36 P. 
Supp. 368—Wiggm Terminals, Inc., 
V. Hassett, D C.Mass., 35 F.Supp. 654 
—Kentucky Fire Brick Co. v. Glenn, 
DC.Ky., 34 F.Supp. 35. 

(2) Taxopyer having once elected 
and affixed declared value of stock 

adhere to it and can have it re¬ 
duced only in manner provided in 
the statute.—First Nat. Pictures v. 
U. S.. Ct.Cl., 32 F.Supp, 138. 

<3) In view of statutory provi¬ 
sion that national banking associa¬ 
tion, formed by consolidation of state 
and national banks, shall be deemed 
same corporation as each of consti¬ 
tuent institutions, a bank formed by 
consolidation of national bank and 
state trust company under bank’s 
charter received no property consti¬ 
tuting “paid-in surplus and contribu¬ 
tions to capital" from trust company, 
within statute providing for adjust¬ 
ed value.—U. S. v. Northwestern Nat. 
Bank & Trust Co. of Minneapolis, C. 
C.A.Minn., 137 F.2d 761. 

(4) Election in first return as to 


declared value of stock generally see 
infra § 633 b. 

Books kept on accrual basis 

Corporate taxpayer, keeping rec¬ 
ords on accrual and calendar year 
I basis, during 1937 was bound by 
1 value of its capital stock previously 
declared and could not amend decla¬ 
ration.—U. S. V. Detroit Moulding 
Corporation, D.C.Mich., 5$ F.Supp. 
754. 

Beasonable value 

(1) It was the intention of con¬ 
gress that taxpayers should declare 
reasonable values.—^American Viscose 
Corporation v. Rothensies, D.C Pa., 
34 F.Supp. 217, affirmed, CCA., 121 
P.2d 186—Kentucky Fire Brick Co. v. 
Glenn, D.C.Ky., 34 F.Supp. 35—Isth¬ 
mian S. S Co. V. U. S.. D.C.Del., 33 
F.Supp. 1007. 

(2) The original declaration of 
value was not conclusive if the tax- 
paver had acted arbitrarily or fraud¬ 
ulently in declaring the value of the 
capital stock.—^Kentucky Fire Brick 
Co. V. Glenn, D.C.Ky., 34 F.Supp. 35. 

(3) The declared value need not 
conform to the actual value of the 
capital of the taxpaying corporation. 
—Chicago Telephone Supply Co. v. U. 

S., Ct.Cl., 35 F.Supp. 470. 

49, U.S.—Ray Consol. Copper Co. v. 
U. S., CtCL, 45 set, 526, 268 U.S. 
373, 69 L.Ed. 1003—Nachod & U. 

S. Signal Co. v. Helvering, C.C.A., 
74 P.2d 164—^Argonaut Consol. Min¬ 
ing Co, V. Anderson, C.C A.N.Y., 
52 P.2d 55, certiorari denied 62 S. 
Ct. 200, 284 U.S. 682, 76 L.Ed. 576 
—One Liberty St Realty & Securi¬ 
ties Corporation v. Bowers, D.C.N. 

T. , 8 F.2d 278—Central Union 

Trust Co. of New York v. Edwards, 
C.CA.N.Y., 287 F. 324, certiorari 
denied 43 S.Ct 521, 262 U.S. 744, 
67 L.Ed. 1211, and error dismissed 
45 S.Ct 89, 266 U.S. 579, 69 L.Ed. 
451. 

Average value 

(1) Average value referred to in 
some statute imposing capital stock 
tax is for time corporation is in 
existence.—Alaska Consolidated Can¬ 
neries, Inc., V. U. S., 66 CtCl. 713. 

(2) Provision that special excise 
tax be based on fair average value 
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' was inapplicable without change in 
value of capital stock during year.— 
Associated Furniture Corporation v. 

U. S., CtCl.. 44 F.2d 78. certiorari 
denied 51 S.Ct 364, 283 U.S. 830, 75 
L.Ed. 1443. 

Good will, under the circumstanc¬ 
es, was held to be added improperly 
to value of capital.—Noyes-Buick Co. 

V. Nichols, D.C.Mass., 14 P.2d 548. 
Net assets 

(1) Net fair value of assets of 
corporation was a relevant fact to be 
considered in ascertaining value of 
capital stock, and the commissioner’s 
ascertainment of fair average value 
of capital stock of corporation at not 
materially less than the net fair 
value of the assets was not an abuse 
of discretion—Ray Consol. Copper 
Co. V, U. S., Ct.Cl., 45 S.Ct. 526, 268 

U. S. 373, 69 L.Ed. 1003. 

(2) “Capital stock," in absence of 
a fixed share capital, is net value of 
property owned by association and 
used in its business.—Hecht v. Mal- 
ley, Mass., 44 S.Ct. 462, 265 U.S. 144, 
68 L.Ed. 949. 

50. Surplus 

(1) Paid-in surplus distributed to 
shareholders without redemptioh of 
stock was not “distributed in liquida¬ 
tion."—Arthur Iron Mining Co. v. 
Landy, C.C.A.Minn., 103 P.2d 164— 
Beattie Inv. Co. v. U. S., C.C.A.MO., 
101 F.2d 850. 

(2) When a corporation distrib¬ 
utes part of its surplus to its share¬ 
holders without retiring any of its 
stock a “distribution in liquidation" 
does not result.—Diamond Alkali Co 

V. Driscoll, aC.APa., 125 F.2d 1005-- 
Koppers Co. v. Driscoll, D.C.Pa., 40 
P.Supp. 57, affirmed, C.C.A., 125 F.2d 
1007. 

Purchase of shares 

If a corporation buys some of its 
own shares and holds them as treas¬ 
ury stock a “distribution in liquida¬ 
tion" does not result.—Diamond Al¬ 
kali Co. V. Driscoll, C.C.A.Pa., 125 F. 
2d 1005. 

Value of property distributed is Its 
real value, and value cannot be 
measured by the declared value of 
capital.—^National Steel Corporation 
V. U. S., C.aA.Del., 133 P.2d 256— 
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Excise Tax Law of August 5, 1909, 36 St at L. 
p 112, and similar statutes, placing an excise tax 
on the net income of corporations, in ascertaining 
net income the law required that there should be 
deducted from the gross income all the ordinary 


and necessary expenses actually paid within the 
year out of income, and all losses actually sus¬ 
tained within the year and not compensated by in¬ 
surance or otherwise.^^ 


XI. TAXES ON SPECmC AETIOLES OE, TEANSACTIOXS; MAmXFAOTUEEES’ AND 

PEODTJCEES’ EXCISE TAXES 


A. IN GENERAL 


§ 523. In General 

Taxes are imposed on various enumerated articles 
sold by the manufacturer, producer, or imp^'r-^er, who is 
liable therefor. The tax is levied as of the time of sale. 

Taxes have been imposed under the Internal Rev¬ 
enue Code, and similar statutes, on various enumer¬ 
ated articles sold by the manufacturer, producer, 
or importer,including sales of such articles to 
an affiliated corporation for the latter’s use and 
consumption as the ultimate consumer.53 Such 
statutes do not impose a tax on the use of a trade¬ 


name54 or on the increase in price or volume which 
results from the use of a trade-name, unless the 
use thereof is by the manufacturer of the taxable 
product-55 Under the Internal Revenue Code, 26 
U.S.C.A. § 3440, and similar statutes, the lease of 
a taxable article, including any renewal or exten¬ 
sion of a lease or any subsequent lease of such ar¬ 
ticle, is considered a taxable sale thereof.56 
There can be only one taxable sale of any arti¬ 
cle ;5'7 the tax is on the first or initial sale, that 
b}'' the manufacturer, producer, or importer; and 


First Nat. Pictures v. U. S., Ct.Cl., 
32 F.Supp. 138. 

51. U.S.—Becker Bros. v. U. S., C.C. 
A.N.Y., 7 F.2cl 3—Blalock v. Geor¬ 
gia Ry. & Electric Co.. Ga., 246 
F. 3S7, 158 C.C.A. 451—Chicago & 
A. R. Co V. U, S.. 53 Ct.Cl. 41. 

83 C.J. p 293 note 22, p 294 notes 
23-28, p 299 note 29. p 307 note 79. 
Depreciation of property 

(1) Such term, as used in the 
statute, has been defined and applied. 
—Stratton’s Independence v. How- 
bert, D.C.Colo.. 207 F. 419—U. S. v. 
Nipissing Mines Co., D.C.N.Y., 202 F. 
803, modified on other grounds 206 P. 
431, 124 C.C.A. 313, certiorari dis¬ 
missed 34 S.Ct. 673, 234 U S. 765, 58 
L.Ed. 1582—33 C.J, p 293 note 22 [f]. 

(2) Sale of property is only one 
way of ascertaining loss deductible 
in determining taxable income.— 
Wilkinson v. Hamilton Mfg. Co., C.C. 
A.Wis., 24 F.2d 486. 

Deductible loss 

(1) Deductible loss in determin¬ 
ing corporation’s taxable income de¬ 
pends largely on particular circum¬ 
stances.—Wilkinson v. Hamilton Mfg. 
Co., supra. 

(2) Propriety of particular deduc¬ 
tions has been determined.—Wilkin¬ 
son V. Hamilton Mfg. Co., supra—U. 
S. V. .(Etna Life Ins. Co.. D.C.Conn., 
260 P. 333. 

Dividends of stock on other corpoxa- 
tions 

U.S.—Butterick Co. v. U. S., D.C.N. 
Y., 240 F. 639, appeal dismissed 39 
S.Ct. 5, 248 U.S. 687, 63 L.Ed. 434. 
Gains or profits 

U.S.—Scott V. Schwab, Cal., 265 F. 
47 O.J.S.-48 


57, 166 C.C.A. 385, following Hays 
V. Gauley Mountain Coal Co., 38 S 
Ct. 470, 247 U.S. 189. 62 L.Ed. 1061. 
33 C.J. p 302 note 97 [cL 
Interest paid 

U.S.—Ivy Courts Realty Co. v. U. S., 
C.C.A.N.Y.. 20 F.2d 348—Southern 
Pac. R. Co. V. Mu enter, Cal., 260 F. 
S37, 171 C.C.A. 563. 

33 C.J. p 300 note 61. 

Income received during the year 
has been defined and applied.—North¬ 
ern Pac. Ry. Co. v. Lynch, D.C.Minn., 
293 F. 143—Great Northern R. Co. v. 
Lynch, D C Minn., 292 F. 903—Bald¬ 
win Locomotive Works v. McCoach, 
Pa., 221 F. 59. 136 C.C.A. 660—33 C.J. 
p 293 note 22 [k]. 

**2Sret income” defined and applied 
U.S.—Traylor Engineering & Mfg. Co. 
V. Lederer, D.C.Pa., 266 F. 583, af¬ 
firmed, C C.A., 271 F. 399, cer¬ 

tiorari denied 42 S.Ct. 50, 257 U.S. 
638, 66 L..Ed. 410—Middlesex Bank¬ 
ing Co. V. Eaton, D.C.Conn., 221 F. 
86, affirmed 233 F. 87, 147 C.C.A. 
167—Baldwin Locomotive Works v. 
McCoach, Pa., 221 F. 69, 136 C.C. 
A. 660—Stratton's Independence v. 
Plowbert, D C.Colo., 207 F. 419. 

33 C.J. p 293 note 22 [o]. 

53. U.S.—Indian Motocycle Co. v. 
U. S., Ct.Cl., 61 S.Ct. 601, 283 U.S. 
570, 75 L.Ed. 1277—Sestern Cart¬ 
ridge Co. V. Smith, C.C.A.Conn., 121 
F.2d 693—Campana Corporation v. 
Harrison, C.C.A.in., 114 F.2d 400— 
Pickwick Corporation v. Welch, D. 
C.CaL, 21 F.Supp. 664. 

Sale by servants within rule 
U.S.—Fred Harvey, Inc. v. • Crooks, 
C.C.A.MO., 64 F,2d 363. 
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Transactions held sales 

(1) Transaction whereby manu¬ 
facturer’s product was furnished for 
distribution in connection with radio 
broadcasts by another company in 
return for specified remittance by 
radio listener and additional amount 
paid by broadcasting company.— 
Etablissements Rigaud v. Hoey, D.C. 
N.Y., 50 B'.Supp. 598, affirmed, C.C.A., 
136 P.2d 1000. 

(2) Transfer of finished automo¬ 
bile connecting rods for cash and 
used rods was held a sale and not 
merely an exchange of a repaired 
rod for a used rod plus the cost of 
repairing—U. S. v. Moroloy Bearing 
Service of Oakland, C.C.A.Cal., 124 F. 
2d 373. 

Coustruction. of early statutes 
U.S.—U. S. V. Boylan, C.C.N.Y., 24 P. 
Cas.No.14,634, 6 Int.Rev.Rec. 132, 
affirmed Boylan v. U. S., 1869, 77 U. 
S. 58, 10 Wall. 58, 19 L.Ed. 859 
N.C.—Frew v. Graham, 4 N.C. 609. 

33 C.J. p 325 note 97 [i]. 

53. U.S.—Pickwick Corporation v. 
Welch, D.aCaL, 21 F.Supp. 664. 

54. U.S.—Williams v. Harrison, C.C. 
A.I11., 110 F.2d 989. 

55. U.S-—Williams v. Harrison, su¬ 
pra. 

56. U.S.—U. S. V. Pitney-Bowes 
Postage Meter Co,, C.C.A.Conn., 150 
P.2d 332. 

57. U.S.—White Motor Co. v. U. S., 
3 F.Supp. 635, 77 Ct.Cl. 752, cer¬ 
tiorari denied 54 S.Ct 91, 290 U.S. 
672, 78 L,Bd. 680. 
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'Subsequent sales, such as resales by the purchaser, 
ordinarily are not taxed.^S Transactions which 
constitute unreal or sham sales are disregarded for 
the- purpose of determining tax liabilit}’-but 
transactions with an independent business purpose 
■may not be so disregarded merely because they were 
intended to or did procure an advantageous tax con¬ 
sequence.^^ The tax is levied as of the time of 
sale,®^ and there is no tax liability for a sale^^ 
or lease constituting a sale®^ made prior to the ef¬ 
fective date of the statute imposing the tax. 

Prior to the enactment of Internal Revenue Code, 
26 U.S.C.A. § 3441 (c), providing that, in the case 
of certain transactions in which the sales price 
is to be paid in installments, as each installment is 
paid a proportionate amount of the total tax shall 


be due and payable, it was held that a sale in which 
all right, title, and interest in the property passed 
to the vendee was contemplated,®^ and that on a 
conditional sale the tax did not attach until final 
payment and transfer of title,®s or until the vendor 
transferred all his title to another than the pur¬ 
chaser of the article.®® 

§ 524. Nature of Tax 

The taxes imposed on enumerated articles sold by 
the manufacturer, producer, or importer are excise taxes, 
on the sale alone of the articles. 

The taxes imposed by the Internal Revenue Code 
and similar statutes on enumerated articles sold by 
the manufacturer, producer, or importer are excise 
taxes.®'^ The tax is not on the article itself®® or on 
its manufacture, production, or importation,®9 but 


58. U.S.—Indian Motocycle Co. v. 
U. S., Ct.Cl, 51 S.Ct. 601, 283 U.S. 
570, 75 L.Ed. 1277—Campana Cor¬ 
poration V. Harrison, C.G A.I1L, 114 
F.2d 400—^Williams v. Harrison, C. 

110 F.2d 989. 

59. U.S.—Samson Tire & Rubber 
Corporation v. Rogan, C.C.A.Cal., 
1S6 F.2d 345, certiorari denied Ro¬ 
gan V. Sampson Tire & Rubber 
Corporation, 64 S.Ct. 81, 320 U.S. 
770. 88 U.Ed, 460. 

Hesales held taxable 

(1) Sales by a successor or subsi¬ 
diary corporation of taxable articles 
purchased from the predecessor cor¬ 
poration prior to the effective date of 
the tax have been held taxable where 
the successor corporation was or¬ 
ganized for the purpose of evading 
the tax.—Mehrlust v. Higgins, C.C.A., 
112 'P.2d 717—Black, Starr & Prost- 
Oorham v. U, S., 39 F.Supp. 109, 94 
CtCl. 87. 

(2) The resale to the trade by an 
affiliated corporation which was a 
mere sales agent of the manufac¬ 
turer of goods transferred to it for 
the purpose of resale has been held 
the sale subject to the tax and not 
the sale by the manufacturer to the 
sales agent.—Andrew Jergens Co. v. 
Conner, D.C Ohio, 31 F.Supp. 61, af¬ 
firmed, C.G.A., 125 F.2d 686—Bour¬ 
jois, Inc. V. McGowan, D.C.N.Y,, 12 P. 
Supp. 787, affirmed, C.C.A,, 85 F.2d 
510, certiorari denied 57 S.Ct. 753, 300 
U.S. 682, 81 LEd. 8S5-—White Motor 
Co. V. U. S., Ct.Cl., 3 F.Supp. 635, cer¬ 
tiorari denied U. S. v. White Motor 
Co., 54 S.Ct. 91, 290 U.S. 672, 78 L.Ed. 
SSO. 

60- U.S.— J. R. W'ood & Sons v. XT. 

S., 46 F.Supp. 877, 97 Ct.Cl. 140. 
Transactions held valid sales 
U.S.—Samson Tire & Rubber Corpo¬ 
ration V. Rogan, C C.A.Cal., 136 F. 
2d 845, certiorari denied Rogan v. 
Sampson Tire & Rubber Corpora-, 


tion, 64 S.Ct. 81. 320 U.S. 770, 88 
L.Ed 460 

61. U.S.—Indian Motocycle Co. v. U. 

S., Ct.CL, 51 S.Ct. 601, 283 U.S. 570, 
75 L.Ed. 1277. 

Mich.—Standard Oil Co. v. State, 276 
N.W. 908, 283 Mich. 85. 

JST.D.—Standard Oil Co. of Indiana v. 
State Tax Com’r, 299 N.W. 447, 71 
N.D. 146, 135 A.L.R. 1481. 

Articles sold under purported lease 
were taxable on execution thereof 
and delivery of articles to purchaser. 
—Klivans, Inc., v. Routzahn, D.C. 
Ohio, 51 F. 2d 605. 

Revenue Act of 1814 construed 
U.S.—^U. S. V. American Chicle Co., 
N.T., 41 S.Ct. 548, 256 U.S. 446, 65 
L.Ed. 1041. 

62. U.S.—Samson Tire & Rubber 
Corporation v. Rogan, C.C.A.Cal., 
136 F.2d 345, certiorari denied Ro¬ 
gan V. Sampson Tire & Rubber 
Corporation, 64 S.Ct. 81, 320 U.S. 
770, 88 L.Ed. 460. 

Delivery date not controlling 
U.S.-—Samson Tire & Rubber Corpo¬ 
ration V. Rogan, C.C.A.Cal, 136 P. 
2d 345, certiorari denied Rogan v. 
Sampson Tire & Rubber Corpora¬ 
tion, 64 S.Ct. 81, 320 U.S. 770, '88 
L.Ed. 460. 

63. U.S.—^U. S. V. Pitney-Bowes 
Postage Meter Co., C.C.A.Conn., 150 
F.2d 332. 

Renewal or extension leases 

(1) Rental contract entered into 
prior to date from which tax was 
imposed, which provided for perma¬ 
nent service with privilege m les¬ 
see only of terminating lease at 
stated intervals, was held not re¬ 
newed or extended so as to be tax¬ 
able.—XT. S. V. Pitney-Bowes Postage 
Meter Co., supra. 

(2) On the other hand, a lease 
entered into prior to the effective 
date of the applicable tax statute, 
which lease was to be in force for 
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a stated period and thereafter from 
period to period, unless terminated 
by either party at the end of a peri¬ 
od, was held renewed or extended 
so as to be taxable.—U. S. v. Pit¬ 
ney-Bowes Postage Meter Co., supra. 

64. U.S.—^White Motor Co. v. U. S., 
Ct.Cl., 8 F.Supp. 635, certiorari 
denied U. S. v. White Motor Co., 
54 S.Ct. 91, 290 U.S. 672, 78 L.Ed. 
580. 

I 65. U.S.—^White Motor Co. v. U. S., 
Ct.Cl., 3 F.Supp. 635, certiorari de¬ 
nied U. S. V. White Motor Co., 54 
S.Ct. 91, 290 U.S. 672, 78 L.Ed. 580. 

66. U.S.—White Motor Co. v. U. S., 
Ct.Cl., 3 F.Supp. 635, certiorari de¬ 
nied U. S. V. White Motor Co., 54 
S.Ct. 91. 290 U.S. 672, 78 L.Ed. 580. 

Assignment to finance company 
U.S.—^White Motor Co. v. U. S., Ct. 
Cl., 3 F.Supp. 635, certiorari de¬ 
nied U. S. V. White Motor Co., 54 
S.Ct. 91, 290 U.S. 672, 78 L.Ed. 580. 

67. U.S.—^Indian Motocycle Co. v. U, 

S., Ct.Cl., 51 S.Ct. 601, 283 U.S. 570, 
75 L.Ed. 1277—Con-Rod Exchange 
V. Henricksen, D.C. Wash., 28 F. 
Supp. 924—Rech-Marbaker Co. v. 
Lederer, D.C.Pa., 263 F. 593. 

A “sales tax’’ is an excise tax on 
sales rather than on the article sold. 
—Glenn L. Martin Co. v. U. S , D.C. 
Md., 23 F.Supp. 262, reversed on 
other grounds, C.C.A., 100 F. 793, 
reversed on other grounds 60 S.Ct. 
32, 308 U.S. 62, 84 L.Ed. 82, 124 A.L. 
R. 1017. 

68. U.S.—Indian Motocycle Co. v. U. 

S., Ct.Cl., 51 S.Ct. 601, 283 U.S. 570, 
75 L.Ed. 1277. 

N.D.—Standard Oil Co. of Indiana v. 
State Tax Com’r, 299 N.W. 447, 
71 N.D. 146, 135 A.L.R. 1481. 

69. U.S.—Indian Motocycle Co. v. U. 

S., Ct.Cl., 61 S.Ct, 601, 283 U.S. 
570, 75 L.Ed. 1277. 

N.D.—Standard Oil Co. of Indiana v. 
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is on the sale alone of the articleJ^ However, it 
is not merely a tax on a sale, but a tax on a sale 
where the seller is a manufacturer, producer, or im¬ 
porter hence it is a tax on the manufacturer, 
producer, or importer,*^2 been held not a 

tax on the purchaser.*^2 

§ 525. Manufacturer or Producer within Stat¬ 
utes 

The manufacturer or producer, for tax purposes, Is 
the person who, or the concern which, makes the article 
sold by effecting a transformation from which emerges 
a new and different article having a distinctive name, 
character, or use. 

In general, the manufacturer or producer, for 
the purposes of the tax, is the person who, or the 
concern which, actually carries on the process by 
which the article is created under certain cir¬ 
cumstances, however, a person other than the one 
who actually makes, produces, or assembles the ar¬ 
ticle is considered its manufacturer, as where a per¬ 
son with the exclusive right to manufacture and sell 
an article contracts with a factory or factories to 


perform the actual manufacturing process as its 
factory agent or agents.'^^ The nature of the proc¬ 
ess carried on by the seller is not determined solely 
by what he says of the product, but by an over-all 
view of his activities.'^® For a process carried on 
by a seller to constitute manufacturing so as to 
make him a manufacturer or producer within the 
statute, it must effect such a transformation in the 
article that there emerges a new and different arti¬ 
cle having a distinctive name, character, or use.'^'^ 
The article need not be manufactured or produced 
entirely from new or virgin raw materials,"^® but it 
must be created from raw materials, or by process¬ 
ing, manipulating, or changing the form of an ar¬ 
ticle to produce a taxable one, or by combining or 
assembling two or more products to form a new 
and different one.'^® A seller does not carry on a 
manufacturing process rendering him liable for the 
tax where he merely repairs a taxable article,®® 
or assembles a taxable article with other articles 
not taxable so as to obtain from the combined re¬ 
sult a taxable article not different from that al¬ 
ready existing,®! or makes changes in a taxable 


state Tax Com’r, 299 N.W. 447, 71 
N.D. 146, 135 A.L.R. 1481. 

70. IT.S.—Indian Motocycle Co. v. 
U. S.. Ct.GL, 51 S.Ct. 601, 283 U.S. 
570, 75 L.Ed. 1277. 

Mich.—Standard Oil Co. v. State, 276 
N.W. 908, 283 Mich. 85. 

N.D.—Standard Oil Co. of Indiana v. 
State Tax Com’r, 299 N.W. 447, 71 
N.D. 146, 135 A.L.R. 1481. 

71. U.S.—Con-Rod Exchang-e v. Hen- 
ricksen, D.C.Wash., 28 P Supp. 924. 

72. U.S.—Lash's Products Co. v. U. 

5., Ct.Cl., 49 S.Ct. 100, 278 U.S. 
175, 73 L.Ed. 251—U. S. v. Ameri¬ 
can Chicle Co., N.T., 41 S.Ct. 548, 
256 U.S. 446, 65 L.Ed. 1041. 

73. U.S.—^American-La France Fire 
Engine Co. v. Riordan, D.C.N.Y., 
294 P. 567, reversed on other 
grounds, C.C.A., 6 P.2d 964. 

Purchase Tby municipality 
The tax has been held not invali¬ 
dated because the purchaser is a mu¬ 
nicipality.—^American-La France Fire 
Engine Co. v. Riordan, supra. 

74. U.S.—Superior Products Co, v. 
Thomas, D.C.Tex., 32 F.Supp. 360— 
Warner-Patlerson Co. v. U. S., 68 
Ct.Cl. 237. 

Synoasrmous terms 
The terms “manufacturer” and 
“producer” are synonymous and with¬ 
out distinction.—Charles Marchand 
Co, V. Higgins, D.C.N.Y., 36 F.Supp. 
792, affirmed, C.C.A., 124 P.2d 433. 
Rules for computing tax inapplicable 
U.S.—^Williams v. Harrison, C.C.A. 

111., 110 F.2d 989. 

Construction of early statutes 
U.S.—U. S. V. Stevens, D.C.N.Y., 27 


F.Cas.No.16,393, 2 Int.Rev.Rec. 54— 
U. S. V. Stevens, D.C.N.Y, 27 P. 
Cas.No.l6,393a—U. S. v. Stevens, 
D.C.N.Y., 27 FCas.No.l6,393b. 

33 C.J. p 325 note 97 [i] (t)-(3), p 
333 notes 26 [a] (3), 28 [b] (2). 

75. U.S.—^Warner-Patterson Co. v. 
U. S., 68 Ct.Cl. 237. 

76. U.S,—U. S. V. J. Leslie Morris 
Co., C.C.A.Cal., 124 F.2d 371. 

77. U.S.—Charles Marchand Co. v. 
Higgins, D.C.N.Y., 36 F.Supp. 792, 
affirmed, C.C.A., 124 F 2d 433. 
Change in color, form, or consist¬ 
ency of an article constitutes manu¬ 
facturing, in this connection.—Su¬ 
perior Products Co. V. Thomas, D.C. 
Tex., 32 F.Supp. 360. 

78. U.S.—U. S. V. Armature Ex¬ 
change, C.C.A.Cal., 116 P.2d 969, 
certiorari denied 61 S.Ct. 960, 313 
U.S. 573, 85 L.Ed. 1531. 

Scrap, salvage, or Junk 

Used connecting rod when pur¬ 
chased was “scrap,” “salvage,” or 
“junk” within treasury regulation de¬ 
fining a “manufacturer” as includ¬ 
ing a person who produces a tax¬ 
able article from scrap, salvage or 
junk material.—^Niagara Motors Cor¬ 
poration V. McGowan, D.C.N.Y., 46 F. 
Supp. 346. 

79. U.S.—U. S. V. Armature Ex¬ 
change, C.C.A.Cal., 116 P.2d 969, 
certiorari denied 61 S.Ct. 960, 313 

U. S. 673, 86 L,Bd. 1631—Williams 

V. Harrison, C.C.A.I11., 110 F.2d 989 
—Charles Marchand Co. v. Plig- 
gins, D.C.N.Y., 36 F.Supp. 792, af¬ 
firmed. C.C.A., 124 F.2d 433. 
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Cheapness and nondifficulty of 
making article do not deprive a sell¬ 
er who is not a manufacturer of the 
right to be protected against the tax. 
—Superior Products Co. v. Thomas, 
D.C.Tex., 32 F.Supp. 360. 

Persons held not liable as manufac¬ 
turers or producers 

(1) Bottler of article made by an¬ 
other is not liable as a manufac¬ 
turer for the tax.—Superior Prod¬ 
ucts Co. V. Thomas, supra. 

(2) Dealer, selling automobile 
truck chassis and bodies separate¬ 
ly, was not manufacturer or pro¬ 
ducer.—B. F. Hoffman, Inc. v. U. S., 
65 CtCl. 238. 

(3) Distributor who sold product 
delivered to its warehouse by manu¬ 
facturer without the slightest 
change, except in price, and in the 
same packages and cartons as when 
received was not the producer.— 
Charles Marchand Co. v. Higgins, C 
C.A.N.Y., 124 F.2d 433. 

(4) Retailer who extended credit 
to, or financed, manufacturer and 
partially assembled the article at 
the instance of, and for, the actual 
manufacturer was not the manufac¬ 
turer within the statute.—U. S. v. 
Gamble-Skogmo, C.C.A.Minn., 91 F. 
2d 372. 

80. U.S.—John J. Roche Co, v. Eat¬ 
on, D C.Conn., 14 F.2d 857—Con- 

Rod Exchange v. Henricksen, D.C. 

Wash., 28 F.Supp. 924. 

81. U.S.—^Williams v. Harrison, C. 

C.A.I11., 110 F.2d 989—Charles 

Marchand Co. v. Higgins, D.C.N.Y., 
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article at the request of an individual purchaser.^^ 
On the other hand, articles have been held manu¬ 
factured or produced, within the meaning of the 
statute, where they result from combining or as¬ 
sembling discarded or used materials with new ma¬ 
terials through the employment of skill, labor, and 
machinery.^ ^ 

§ 526. Subjects of Manufacturer’s Excise Tax 
in General 

In determining the articles within the excise tax 
on the sale or use by the manufacturer, producer, or im¬ 
porter of enumerated articles, the construction of similar 
provisions in prior statutes and the meaning of the terms 
in the trades concerned are considered. 

In determining what articles are within the ex¬ 
cise tax imposed by statute on the sale or use by 
the manufacturer, producer, or importer of enumer¬ 
ated articles, consideration is given to the construc¬ 
tion placed on similar provisions in prior taxing 
,acts^^ and to the meaning which the terms used in 
the statute have in the trades concerned.^^ The 


tax on sales by an importer is not limited to articles 
of foreign manufacture, but applies to sales of re¬ 
imported second-hand articles of domestic manu¬ 
facture, even though a tax was paid on the original 
sale by the manufacturer.^s Articles sold and de¬ 
livered under a so-called lease agreement intended 
as security for deferred payments have been held 
not to constitute floor stocks which are held and 
intended for sale within the meaning of a statute 
taxing such articles. 

Articles imported. Under the Internal Revenue 
Code, 26 U.S.C.A. § 3420 et seq, and similar stat¬ 
utes, a tax is imposed, unless treaty provisions of 
the United States otherwise provide, on various 
enumerated articles imported into the United 
States,^^ including coal, coke, and coal or coke 
briquettes, if during the preceding calendar year 
the balance of trade in such goods favored the 
country from which they were imported.s^ Taxes 
have also been imposed under various statutes on 
sales by the manufacturer, producer, or importer of 
automatic slot machine or coin-operated devices,®® 


36 P Supp. 792, affirmed, C.C.A., 
124 P.2d 433, 

SuTbstitution of automoMle bodies 
Dealers substituting other bodies 
for bodies on complete automobiles 
purchased by them did not manu¬ 
facture or produce automobiles.— 
Thurman v. Swisshelm, C.C.A.Ind,, 
36 P.2d 350. 

82. U.S.—J. W. Cox Motor Sales Co, 
V. Goodcell, D.C.CaL, 5 P.Supp. 630. 

S3. U.S.—S V. J. Leslie Morris 
Co., C.C.A.CaL, 124 P.2d 371. 
Processes held maaitifactaring 

(1) Kebuiiding armatures.—Mon- 
teith Bros. Co. v. U. S., CC.AInd., 
142 F.2d 139—U. S. v. Armature Re¬ 
winding Co., C.C.A.MO., 124 P.2d 589 
—U. S. V. Armature Exchange, C.C. 
A.Cal., 116 P.2d 969, certiorari denied 
61 S.Ct. 960, 313 U.S. 573, 85 L.Ed. 
1531. 

(2) Rebuilding second-hand auto¬ 
mobile generators.—Monteith Bros. 
Co. V. U. S., supra—U. S. v. Arma¬ 
ture Rewinding Co., supra, 
Automobile connecting rods 

(1) The process of disassembling 
used automobile connecting rods and 
then assembling the parts with other 
materials, including rebabbitting the 
bearings, has been held manufactur¬ 
ing.—Monteith Bros. Co. v. U. S., C. 
C.A.Ind., 142 P.2d 139—U. S. v. J. 
Leslie Morris Co., G.C.A.Cal., 124 P.2d 
371—Clawson & Bals v. Harrison, C. 
C.A.I11., 108 P.2d 991, certiorari de¬ 
nied 60 S.Ct. SOS, 309 U.S. 685, 84 
L.Ed. 1028—Niagara Motors Corpo¬ 
ration V. McGowan, D.C.N.T., 45 P. 
Supp. 346. 

(2) Other authority, however, has 


held such disassembling and reas¬ 
sembling of used automobile connect¬ 
ing rods to be repairing and not man¬ 
ufacturing.—Con-Rod Exchange v. 
Henricksen, D.C.Wash., 28 P.Supp. 
924. 

84. U.S.—^White v. Aronson, Mass., 
58 S.Ct. 95. 302 U.S 16. 82 L.Ed. 20. 

Liberal or strict construction of in¬ 
ternal revenue statutes see supra 
§ 53. 

85. U.S.—^White v. Aronson, supra— 
Carter v. Liquid Carbonic Pacific 
Corporation, C.C.A.Cal., 97 P.2d 1— 
Philadelphia Storage Battery Co. 
v. Lederer, D.C.Pa,, 21 P.2d 320. 

86. U.S.—Lupfer v. U. S., 66 Ct.Cl. 
134, certiorari denied 49 S.Ct. 79, 
278 U.S. 643, 73 L.Ed. 557. 

87. U.S.—Earle C. Anthony, Inc., v. 
U. S., 57 Ct.Cl. 259. 

88. U.S.—^American Import Co. v. U. 
S., 26 C.C.P.A. (Customs) 116. 

Treaties as affecting customs duties 
see Customs Duties § 17. 

Riaes of coastmction, 

(1) If possible, effect must be 
given to all parts of the statute.— 
American Import Co. v. U. S., supra. 

(2) The rule “Expressio unius est 
exclusio alterius,’” is to be considered, 
but it is not necessarily controlling. 
—^American Import Co. v. U. S., su¬ 
pra. 

Copper 

The various provisions of the sec¬ 
tion imposing a tax on copper im¬ 
ported into the United States have 
been construed to include copper al¬ 
loys.—^American Import Co. v, U. S., 
supra. 

39. U.S.—^Domestic Fuel Corporation 
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V. U. S., Cush & Pat.App., 74 P.2d 
769. 

The balance of trade is determined 
from all the articles described in the 
statute, that is, coal, coke, and coal 
or coke briquettes, or so many there¬ 
of, considered together, as were the 
subject of commerce, during the pre¬ 
ceding calendar year, between the 
United States and the country from 
which such article was imported — 
Domestic Fuel Corporation v. U. S., 
supra. 

90. U.S.—McCaughn v. American 
Meter Co., C.C.A.Pa., 72 P.2d 871-— 
McCaughn v. American Meter Co., 
C.C.A.Pa., 67 P.2d 148. 

Automatic pianos 

(1) Electric piano operated on de¬ 
posit of a coin in a slot was held 
taxable under Revenue Act 1924 § 
600 taxing coin-operated devices and 
machines.—Remington-Rand, Inc., v. 
Gage, D.C.N.Y., 4 P.Supp. 199- 

(2) Electric piano which auto¬ 
matically operated on deposit of a 
coin was held not taxable within 
Revenue Act 1921 § 900, taxing auto¬ 
matic slot-device vending machines. 
—X P. Seeburg Piano Co. v. U. S., 62 
Ct.Cl. 281. 

Coin-operated gambling machines 
were not within law imposing tax on 
automatic slot-device vending ma¬ 
chines.—Mills Novelty Co. v. U. S., 
Ct.Cl., 50 P.2d 476, certiorari denied 
52 S.Ct. 404, 285 U.S. 547, 76 L.Ed. 
938. 

Occupational tax on person who 
maintains for use or permits the 
use of coin-operated amusement 
and gaming devices see supra § 
61L 
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candy,furs,^^ soft drinks,thermostatic con¬ 
tainers,and toilet preparations.^^ 

Exemptions. Under the Internal Revenue Code, 
26 U.S.C.A. §§ 3442 and 3444, and similar stat¬ 
utes, articles sold for use, or used, as material in 
the manufacture or production of, or for use as a 
component part of, an article to be manufactured 
or produced by the vendee which will be subject to 
a manufacturer’s excise tax are exempted from 
such tax.^^ The purpose of the provision is to 


avoid double taxation. 

§ 527. Computation of Tax 

A manufacturer's excise tax ordinarily is computed on 
the basis of the manufacturer's wholesale price, which is 
determined in accordance with the statutory rules. This 
price is the actual sales price if the sale is at arm’s 
length or at a fair market price. 

The measure of a manufacturer’s excise tax is 
the manufacturer’s wholesale price^^S rather than 
the retail price.99 Rules for determining- the selling 


91. U.S.—McCaughn v. Hershey 

Chocolate Co., Pa., 51 S.Ct. 510, 283 

U. S. 4S8, 75 L.Ed. 1183—Cracker 
Jack Co. V, U. S., 67 Ct.Cl. 89, cer¬ 
tiorari denied 50 S.Ct. 32, 280 U.S. 
579, 74 L.Ed. 630, followed in 67 
Ct.Cl. 98, certiorari denied 50 S. 
Ct. 32, 280 U.S. 580, 74 L.Ed. 630, 
and followed in Shotwell Mfg. Co. 

V. U. S., 67 Ct.Cl. 152, certiorari 
denied 50 S.Ct. 33, 280 U.S. 580, 74 
L.Ed. 630. 

■products held candy 

XT.S.—McCaughn v. Hershey Choco¬ 
late Co., Pa., 51 S.Ct. 510, 283 U.S. 
488. 75 L.Ed. 1183—Malley v. Wal¬ 
ter Baker & Co., C.C.A.Mass., 281 
P. 41—Cracker Jack Co. v. U. S., 
67 Ct.Cl. 89, certiorari denied 50 
S.Ct. 32, 280 U.S. 579, 74 L.Ed. 630, 
followed in 67 Ct.Cl. 98, certiorari 
denied 50 S.Ct. 32, 280 US. 580, 74 
L.Ed. 630, and followed in Shot- 
well Mfg. Co. V. U. S.. 67 CtCl. 
152, certiorari denied 50 S.Ct. 33, 
280 U.S. 580, 74 L Ed. 630. 

Products held uot candy 

U S.—R. E. Funsten Co. v. U. S., 65 
Ct.Cl. 292. 

'92. U.S.—E, Albrecht & Son v. Lan- 
dy, D.C.Minn., 27 F.Supp. 65, re¬ 
versed on other grounds, C.C.A., 
114 F.2d 202. 

•93. U.S.—Fred Harvey, Inc., v. 
Crooks, D.C.MO., 39 F.2d 466, af¬ 
firmed, C.C.A.1932, 54 F.2d 353. 

Beverages held taxable 

U.S.—Horn & Hardart Co. v. U. S., 
Ct.Cl., 14 F.Supp. 509. 

Beverages held not taxable 

U.S.—Carter v. Liquid Carbonic Pa¬ 
cific Corporation, C.C.A.Cal., 97 F. 
2d 1—Inland Products Co. v. Blair, 
aC.A„ 31 P.2d 867—U. S. v. Phez 
Co., C.C.A.Or., 28 F.2d 106—-Horn 
& Hardart Co. v. U. S., Ct.CL, 14 
F.Supp. 609—Casey v. Sterling Ci¬ 
der Co.. C.C.A.Mass., 294 F. 426, 
motion denied 16 F.2d 62. 

33 C.J. p 333 note 30 [a]. 

"94. U.S.—Mantle Lamp Co. of Ameri¬ 
ca V. U. S., 66 CtCl. 437, certiorari 
denied Mantle Lamp Co. of Ameri¬ 
ca, Ino., of Chicago, Ill., v. V. S., 
49 S.Ct. 36, 278 U.S. 641. 73 L.Bd. 
56«. 

35. U.S.—U. S. V. F. W. Fitch Co., 
C.C.A.Iowa, 141 F.2d 880. affirmed 


65 S.Ct. 409, 323 U.S. 582, 89 L.Ed. . 
472—Mennen Co. v. Kelly, C.C.A 
H.J., 137 F.2d 866—Campana Cor¬ 
poration V. Harrison, CGA.I11., 135 
P.2d 334—Charles Marchand Co. v. 
Higgins, C.C.A.N.Y., 124 F.2d 433— 
Mione Mfg. Co. v. U. S., C.C.A.Pa., 
114 P.2d 647—Campana Corpora¬ 
tion V. Harrison, C.C.A.Ill., 114 F. 
2d 400—^Williams v. Harrison, C C. 
A.IIL, 110 F.2d 989—Peroxide 
Chemical Co. v. Sheehan, C.C.A.Mo., 
108 F.2d 306—Sharp & Dohme v. 
Ladner, C.C.A.Pa.. 82 P.2d 733—H. 

R. Laboratories v. U. S., D.C.N.Y., 
55 F.Supp. 266, affirmed, C.C.A., 151 
F.2d 118—Ayer Co. v. U. S., Ct. 
CL, 38 F.Supp. 284—Flash Chemi¬ 
cal Co. V. U. S., CtCL, 23 F.Supp. 
440—^Duradene Co. v. Magruder, D. 
C.Md., 21 F.Supp. 426, affirmed, C. 
C.A., 95 F.2d 999—Inecto, Inc., v. 
Higgins, D.CN.Y., 21 F.Supp. 418— 
Bourjois, Inc. v. McGowan, D.C.N. 
Y., 12 F.Supp. 787, affirmed, C.C.A., 
85 F.2d 510, certiorari denied 57 

S. Ct. 7*53, 300 U.S. 682, 81 L.Ed. 
885. 

Tests for tax liability 

(1) Two tests which had to be 
met for tax liability were that the 
object taxed must either be or be 
similar to one of the enumerated ar¬ 
ticles and that it must be used or 
intended to be used for toilet pur¬ 
poses.—Mione Mfg. Co. v. U. S., C.C. 
A.Pa., 114 F.2d 647. 

(2) An article's taxability was not 
determined by its chemical composi¬ 
tion, but by purpose for which it 
was used or intended to be used.— 
Inecto, Inc., v. Higgins, D.C.N.Y., 21 
F.Supp, 418. 

(3) Statute and regulation con¬ 
templated constant and not occasion¬ 
al use of preparations as toilet ar¬ 
ticles.—^'Sharp & Dohme & Ladner, C. 
C.A.Pa., 82 F.'2d 733. 

Cosmetic 

U.S.—Duradene Co. v. Magruder, D. 
C.Md., 21 F.Supp. 426, affirmed, C. 
C.A., 95 F.2d 999. 

Preparations held not taxable 

(1) A soap which was advertised 
and sold primarily for general 
cleaning or laundry purposes and 
only incidentally as a toilet soap.— 
Fischbeck Soap Co. v. U. S., 42 F. 
Supp. 2.87, 95 CtOli 582. 
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(2) Preparation whose purpose 
and use is primarily medicinal.— 
Mentholatum Co. v. Motter, D.C. 
Kan., 40 F.Supp. -639. 

(3) Germicidal solution which was 
standard and powerful antiseptic 
suitable for use of cuts, burns, 
scalds, and raw surfaces and as 
mouthwash, gargle, or throat spray, 
and which was put up in collapsible 
tube to be used as tooth paste, was 
"medicinal preparation.”—Sharp & 
Dohme V. Ladner, C.C.A.Pa., iS2 F.2d 
733. 

Cases under former laws Imposing 
stamp taxes 

U.S.—U. S. V. Fenelon, D.C.Mass., 25 
F.Cas.No. 15,085, 14 Int.Rev.Rec. 

182 — ^U. S. V. Two Hundred and 
Thirty-six Dozen Boxes of Cos¬ 
metics, D.C.N Y., 28 P.Cas.No.l6,- 
584, 6 Ben. 543. 

96. Effect of title 

The title "Sale of Articles for Fur¬ 
ther Manufacture” used as caption 
of statute was intended for a gen¬ 
eral class the greater part of which 
would probably consist of raw ma¬ 
terial or fabricated parts, and it 
should not be seized on to frustrate 
the purpose of the section as a 
whole.—Western Cartridge Co. v. 
Smith, CCA.Conn., 121 F.2d 593. 

Cartridges of its own manufacture 
used to test for safety completed 
firearms manufactured were "used” 
as “material” in the “production” 
of the firearms, within statute.— 
Western Cartridge Co. v. Smith su¬ 
pra. 

97. U.S.—Western Cartridge Co. v. 
Smith, supra. 

98. U.S.—F. W. Fitch Co. y. U. S., 
65 S.Ct. 409, ‘3'23 U.S. 582, ‘89 L. 
Ed. 472—Indian Motocycle Co. v. 
U. S., Ct.Cl., 51 S.Ct. 601, 283 U.S. 
570, 75 L.Ed. 1277—Campana Cor¬ 
poration V. Harrison, C.C.A.I1L, 
114 P.2d 400—^^Pederal Motor Truck 
Co. V. Woodworth, D.C.Mich., 55 
P.2d 988. 

99. U.S.—P. W. Pitch Co. V. U. S., 
65 S.Ct. 409, 323 U.S. 682, 89 L.Ed. 
472. 

Sales held retail sales 
U.S.—iLuzier's v. Nee, C.C.A.Mo., 106 
P.2d 130, certiorari denied 50 S.Ct. 
614, 309 U.S. 6-60, 84 L.Ed. 1008. 
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price for the purpose of computing the tax, except 
where the section imposing the tax on the specific 
article provides otherwise, are laid down in Internal 
Revenue Code § 3441 and similar statutes and 
generally the manufacturer’s or producer’s f. o. h- 
price at the factory or place of production is used,^ 
This price is the manufacturer’s actual sale price 
if the sale is at arm’s length^ or at a fair market 
price but if it is sold by the manufacturer at 
retail, on consignment, or in a transaction other¬ 
wise than at arm’s length and at less than the fair 
market price, the tax, under the express provisions 
of the statute, is computed on the price for which 
such articles are sold by manufacturers or produc¬ 


ers in the ordinary course of trade.^ Where the 
article taxed is manufactured and sold exclusively 
by the manufacturer, the price fixed by such manu¬ 
facturer is its fair market price for the purpose of 
taxation.® 

In arriving at the sale price, all manufacturing 
and other charges incurred prior to the actual ship¬ 
ment of the article and reflected separately or oth¬ 
erwise in the f. o. b. wholesale price are included 
in the sale price underlying the tax;^ but all charg¬ 
es incurred subsequent thereto,^ such as transporta¬ 
tion, delivery, insurance, installation, or other 
charges,^ are excluded, provided the amount there¬ 
of is satisfactorily established.^® Advertising and 


1. TJ.S.—Williams v. Harrison, C.C. 

A Ill., 110 F.2d 9S9—Inecto, Inc., 

V. Higgins, D.C.IIL, 21 F.Supp. 418. 

Under tlie B-evenue Act of 1932 
tlie sale price of articles sold by a 
manufacturer to an affiliated corpo¬ 
ration is determined according to 
the rules laid down in § 619 of that 
act and not according to those laid 
down in § 601 of the Revenue Act of 
1926.—Bourjois, Inc., v. McGowan, 
D.C.N.Y., 12 F.Supp. -TST, affirmed, 
C,C.A., 85 F.2d 510, certiorari de¬ 
nied 57 S.Ct. 753, 300 U.S. 682, 81 L. 
Ed. 885. 

Seclusion of tas: 

(1) Under early statutes it was 
held that in determining the sale 
price the amount of the tax could 
not be excluded from the price paid 
by the purchaser where the tax was 
not billed as a separate item.— 
Lash’s Products Co. v. U. S., Ct.Cl., 
49 S.Ct- 100, '278 U.S. 175, '73 L.Ed. 
251—^White Rock Mineral Springs 
Co. V. Edwards, D.C.N.Y., 23 F.2d 
53'9—Elmer Candy Co. v, Pauntleroy, 
D C.La., 19 F 2d 664, reversed on oth¬ 
er grounds, C.C.A., 24 F.2d 95, re¬ 
versed on confession of error 49 S. 
Ct. 177. 27S U.S. 664, 73 L Ed. 570— 
Eaton Axle & Spring Co. v. U. S., 
Ct CL, 6 F.Supp. 841—Lash's Prod¬ 
ucts Co. V. U. S., 64 Ct.Cl. 252, af¬ 
firmed 49 S.Ct 100, 278 U.S. ITS, 73 
L.Ed. 2.51. 

(2) It was also held that, notwith¬ 
standing the tax was billed as a sep¬ 
arate item, it could not be deducted 
in determining the sale price, where 
the contract did not require buyer 
to reimburse manufacturer for tax 
as such.—Hall-Scott Motor Car Co. 
V. U. S., Ct.Cl., 3 F.Supp. 818. 

C3) However, where the other re¬ 
quirements were met, it was held 
that the amount of the tax could be 
excluded from the sales price, pro¬ 
vided the sale price and the tax 
were separately itemized.—^White 
Rock Mineral Springs Co. v. Edwards, 
D.C.H.Y., 23 F.2d 539. 

2. U.S.—P. W. Fitch Co. V. U. S., 65 


S.Ct. 409, 323 U.S. 582, ’89 L.Ed. 472 
—Campana Corporation v. Harri¬ 
son, C.C.A.Ill., 114 F.2d 400—Ayer 
Co. V. U. S., CtCL, 38 F.Supp. 284. 

3. U.S.—Bourjois, Inc. v. McGow¬ 
an, D.C.N.Y., 12 F.Supp. 787, af¬ 
firmed, C.C.A., 85 F2d 510, certio¬ 
rari denied .57 S.Ct. 753, 300 U.S. 
682, 81 L.Ed. 885—Hall-Scott Mo¬ 
tor Car Co. V. U. S., Ct.Cl., 3 F. 
Supp. 818. 

Uis count 

(1) “Trade discount” fixes price 
of invoiced article to customer at 
time of sale.—Philip Mangone Co. v. 
r. S., Ct.CL, 54 F.2d 168. 

(2) Where buyer receives dis¬ 
count for prompt payment, tax on 
sale price is on net price paid.—J. 
Hungerford Smith Grape Juice Co. v. 

U. S., 63 CtCl. 140. 

(3) Manufacturer is not entitled 
to reduction of excise tax by reason 
of granting trade discounts, where 
■no specific sales price is fixed at time 
goods are sold.—^Philip Mangone Co. 

V. U. S., supra. 

4. U.S.—Bourjois, Inc. v. McGowan, 
D.C.ISr.T., 12 FSupp. 787, affirmed, 
C.C.A., 85 F.2d 510, certiorari de¬ 
nied 57 S.Ct. 753, 300 U.S. 682, 81 
L.Ed. 885. 

5. U.S—Campana Corporation v. 
Harrison, C.C.A.I11., 114 F.2d 400 
—E. Albrecht <& Son v. Landy, C. 
C.A.Minn., 114 F.2d 202—Bourjois, 
Inc. V. McGowan, D.C.N.Y., 12 F. 
Supp. 787, affirmed, C.C.A., 85 F.2d 
510, certiorari denied 57 kct. 753, 
300 U.S. 682, 81 L.Ed. 885. 

Purpose of provisiou 

The section was specifically placed 
in the law to prevent avoidance of 
taxes by subtle devices —^H. R, 
Laboratories v. U. S., B.C.N.Y., 65 F. 
Supp. 266, affirmed, C.C,A, 151 F.2d 
118. 

Buie not applicable to sales at whole¬ 
sale 

The revenue act provision that, 
where manufacturer sells at retail, 
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tax shall be based on figure deter¬ 
mined by commissioner with refer¬ 
ence to prices at which similar ar¬ 
ticles are sold in ordinary course of 
trade, is not directly applicable where 
manufacturer’s sales are made at 
wholesale, and the provision does 
not vary plain intent of provision 
dealing with sales at wholesale.'— 
F. W. Fitch Co. V. U- S., 65 S.Ct. 409, 
323 U.S. 552, 89 L Ed. 472. 

Where tax limited to sales at speci¬ 
fied price 

U.S.—Federal Motor Truck Co. v. 

Woodworth, D.C.Mich., 55 P 2d 988. 
Determination of fair market price 
U.S.—Inecto, Inc. v. Higgins, D.C. 

N.Y., 21 F.Supp. 418. 

Sale held not to reflect fair market 
price 

U.S.—H. R. Laboratories v. U. S., I> 

C. N.Y., 55 F.Supp. 266, affirmed, C. 
CA., 151 F.2d 118. 

6. U.S.—Bourjois, Inc. v. McGowan, 

D. C.N.Y., 12 F.Supp. 787, affirmed, 
CCA., 85 F.2d 510, certiorari de¬ 
nied 57 S.Ct. 753, 300 U.S. 682, 81 
L.Ed. 885. 

7. U.S.—F. W. Fitch Co. v. U. S., 65 
S.Ct. 409, 32-3 U.S. 582, 89 L.Ed. 
472. 

Packaging costs 

U.S —J. Hungerford Smith Grape 
Juice Co. V. U. S., 63 Ct.Cl. 140. 

8. U.S.—P. W. Pitchy Co. V. U. S., 65 
S Ct. 409, 323 U.S. 582, 89 L.Ed. 
472. 

9. U.S.—V. Loewers Gambrinus 
Brewery Co. v. Bowers, D.C.N.Y., 
14 F.2d 246—Bourjois, Inc. v. Mc¬ 
Gowan, B.C.N.Y., 12 F.Supp. 787, 
affirmed, C.C.A., 85 P.2d 510, cer¬ 
tiorari denied 57 S.Ct. 753, 300 U.S. 
682, 81 L.Ed. 885—Hall-Scott Motor 
Car Co. V. U. S., Ct.Cl., 3 F.Supp. 
SIS—J. Hungerford Smith Grape 
Juice Co. V. U. S., 63 CtCl. 140. 

10. U.S.—Bourjois, Inc. v. McGowan, 
D.C.N.Y., 12 F.Supp. 787, affirmed, 
C.C.A, 85 P.2d 610, certiorari de¬ 
nied 57 S.Ct 753,' 300 U.S. 682, 81 
L.Ed. 885. 
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selling expenses incurred by a manufacturer are 
included in the costs on which the sale price is 
based and cannot be deducted therefrom,as they 
are incurred prior to the actual shipment of the ar¬ 
ticles to wholesale purchasers and enter into the 
composition of the wholesale selling price4^ 

A sale at arm's length connotes a sale between 
parties with adverse economic interests4^ To de¬ 
termine whether intercompany sales are at arm’s 
length, it is necessary to look at the stockholders 
behind the corporate structures'^ Generally a sale 
by a manufacturer to an exclusive sales agent is not 
at arm’s length,especially where the sale is an 
intercompany transaction between affiliated compa¬ 
nies, as where one is wholly owned and controlled 
by the other,or both are owned and controlled 
by the same persons or interests 'A't and in a num¬ 
ber of cases the price on which the tax is computed 
has been held to be the price at which such sales 
corporation sold to the trade rather than the price 
at which the manufacturer sold to the sales agentT^ 

If the tax rate is reduced prior to the time the 


sale, for the purposes of the tax, is considered to 
have occurred, the tax liability is at the reduced 
rateT^ 

§ 528. Specific Articles or Transactions 

Statutes irraposing taxes on various specific articles 
and transactions have been construed and applied. 

Under a statute providing a tax on sales or other 
dispositions of bituminous coal by nonmembers of 
the Bituminous Coal Code, it has been held that 
transactions by nonmembers of the code in, or di¬ 
rectly affecting, interstate commerce are subject to 
the tax.20 Exemptions from the tax so imposed 
have been held to include members of the code,^^ 
as well as a state operating coal mines as a gov¬ 
ernmental function.22 

Filled cheese. Under a statute imposing a tax 
on filled cheese, it has been held that all substances 
made of milk or skimmed milk, with the admixture 
of butter or compounds foreign to such milk, and 
made in imitation or semblance of cheese, are sub¬ 
ject to the tax.23 Such a statute has been pro- 


H. TJ.S.—P. W. Pitch Co. V. U. S., 

65 S.Ct 409, 323 U.S. 582, 89 L.Ed. 

472—H. R. Laboratories v. U. S., 

D,C.N.Y., 55 P.Supp. 266, affirmed, 

C.C.A., 151 F.2d 118—Servel, Inc., 

V. Smith, D.C.Ind., 54 P.Supp. 436. 

Rule of coustructiou 

(1) The ejusdem generis rule ap¬ 
plies to revenue acta- provision au¬ 
thorizing deduction of transportation, 
‘delivery, insurance, installation, or 
“other charge,” in determining sale 
price, and limits the quoted words 
to expenses similar in character to 
those incurred for transportation, de¬ 
livery, insurance, and installation.— 
P. W. Pitch Co. V. U. S., 65 S.Ct 409, 
323 U.S. 582, '89 L.Bd. 472. 

(2) The fact that provision of 
Revenue Act of 1939 specifically ex¬ 
cluded expenses of advertising and 
selling in determining sale price for 
purpose of tax was not controlling 
Jn determining whether such items 
were excluded under provision of 
Revenue Act of 1932.—U. S. v. P. W. 
Fitch Co., C.C.A.Iowa, 141 P.2d 380, 
affirmed 65 S.Ct 409, 323 U.S. 582, 89 
X.Ed. 472. 

Commission paid to exclusive sell¬ 
ing agent was held not deductible.— 
Etablissements Rigaud v. Hoey, D.C. 
JSf.Y., 50 P.Supp. 598, affirmed, C.C.A., 
136 P.2d 1000. 

Expenses of affiliate 

Selling and advertising expenses 
incurred by affiliate corporation in 
selling manufacturer's product can¬ 
not be deducted where such expenses, 
tif incurred by manufacturer’s own 
♦employees, would not have been de¬ 


ductible.—^Inecto, Inc. v. Higgins, T>. 
C.N.Y., 21 P.Supp. 418. 

Former exception 

U.S.—Ayer Co. v. U. S., CtCl., 38 P. 
Supp. 284. 

12. U.S—P. W. Pitch Co. V. U. S., 
65 .S.Ct 409, 323 U.S. 582, 89 L.Ed. 
472. 

13. U.S.—Campana Corporation v. 
Harrison, C.C.A.Ill., 114 P.2d 400. 

Sales held at arm’s length 
U.S.—Hall-Scott Motor Car Co. v. U. 
S., CtCL, 3 P.Supp. 818. 

14. U S.—Campana Corporation v. 
Harrison, C.C.A.I11., 114 P.2d 400. 

15. U.S.—Etablissements Rigaud v. 
Hoey, B.ClsT.Y., 50 P.Supp. 598, 
affirmed, C.C.A., 136 P.2d 1000. 

16. U.S.—E. Albrecht & Son v. Lan- 
dy, C.C.A.Minn., 114 F.2d 202—H. 
R. Laboratories v. U. S., D.C.N.Y., 
65 P.Supp. 266, affirmed, C.C.A., 151 
P2d 118. 

Question of fact 

U.S.—Bourjois, Inc. v. McGowan, D. 
CN.Y., 12 P.Supp. 787, affirmed, C. 
C.A., 85 F.2d 510, certiorari de¬ 
nied 57 S.Ct 753, 300 U.S. 682, 81 
L.Ed. 885. 

17. U.S,—Campana Corporation v. 
Harrison, C.C.A.I11., 114 P.2d 400— 
Ineoto, Inc. v. Higgins, D.C.N.Y., 21 
PSupp, 418. 

1& U.S.—Campana Corporation v. 
Harrison, C.C.A.I11., 114 P.2d 400— 
Andrew Jergens Co. v. Conner, D. 
O.Ohio, ‘31 P.Supp. '61, affirmed, C. 
C.A., 12’5 P.2d 686—Inecto, Inc., v. 
Higgins, D.C.N.Y., '21 P.Supp. 418— 
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Bourjois, Inc. v. McGowan, D.C.N. 
Y, 12 P.Supp. 787, affirmed, C.C.A., 
85 P.2d 510, certiorari denied 57 S. 
Ct 753, 300 U.S. 682, 81 L.Ed. 885 
—White Motor Co. v. U. S., CtCl., 
•3 P.Supp. 635, certiorari denied U. 
S. V. White Motor Co., 54 S.Ct 91, 
290 U.S. 672, 78 L.Ed. 580. 

19. U.S.—White Motor Co. v. U. S., 
Ct.Cl., 3 P.Supp. 635, certiorari de¬ 
nied U. S. V. White Motor Co., 54 S. 
Ct 91, 290 U.S. 672, 78 L.Ed. 580. 

20. U.S.—Sunshine Anthracite Coal 
Co. V. Adkins, Ark., 60 S.Ct 907, 
310 U.S. 381, 84 L.Ed. 1263. 

Consumption by producer formerly 
exempt; “disposal” 

Prior to the statutory provision 
stating that the term "disposal” in¬ 
cludes consumption or use by the 
producer, it was held that a coal 
company that consumed its own coal 
was exempt from the tax.—^Keyston^ 
Mining Co. v. Gray, C.C.A.., 120 P.2d 
1 . 

1,1, U.S.—Sunshine Anthracite Coal 
Co. V. Adkins, Ark., 60 S.Ct. 907, 
310 U.S. 381, 84 L.Ed. 1263. 

22. U.S.—U. S. V. State of Tennes¬ 
see, D C.Tenn., 43 P Supp. 887. 

Functions held governmental 

The operation of coal mines by a 
state for the purpose of employing 
prisoners and furnishing fuel for 
state institutions is a governmental 
function and is not subject to the 
tax, even though some of the coal 
produced is sold.—U. S. v. State of 
Tennessee, supra. 

23. U.S.—Chicago Cheese & Parra 
I Products Co. V. U. S., 63 CtCl. 648, 
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nounced constittitionally applicable to articles man¬ 
ufactured for export and in fact exported, 2*^ and it 
has been held that there is nothing- in such statute 
which exempts exported filled cheese from the ordi¬ 
nary manufacturing tax on other filled cheese.^^ 

Jewelry^ A statute imposing a tax on the sale 
of jewelry for consumption or use has been held 
applicable to jewelry exchanged for coupons issued 
with articles purchased 6 but statutes of this na¬ 
ture have been held not to apply to musical instru¬ 
ments ornamented with jewelry,27 or to flat silver¬ 
ware, consisting of knives, forks, spoons, pitchers, 
etc.2S The tax on jewelry sold under a conditional 
sales contract has been held computable on the con¬ 
tract price, and not on the amount actually re- 
ceived.29 Transfers of jewelry under lease agree¬ 
ments providing for the ultimate conveyance of ti¬ 
tle have been held, in effect, under the governing 
state law, conditional sales contracts, and therefore 
nontaxable where the tax law was repealed before 
final payments.2® 

Where the tax is on the sale or lease of jewelry, 
it attaches when the property is leased^i and is not 
limited to the amount of rental installments actually 
collected,22 

A tax was formerly imposed on sales by the man¬ 
ufacturer, producer, or importer of jewelry.22 

Matches, A tax imposed by statute on matches 
sold by the manufacturer, producer, or importer is 


Amtorg Trading Corporation v. Hig¬ 
gins, supra. 

35. "U.S.—Jessup V. XJ. S., Cal., 1 S. 

Ct. 74. 106 U.S. 147, 27 L.Ed. 85— 
Schmitt V. Trowbridge, D.C Mich., 
21 F,Cas.No.l2,468, 24 Int.Rev.Rec. 
3S1. 

33 C-J. p 321 note 19 [c]. 

3S. U.S.—Cosulich Line of Trieste v.. 
Bowers, C.C.A.N.Y., 49 F.2d 218. 

37 . U.S.—U. S. V. Neustaedter, C.C. 
N.Y., 149 F. 1010. 

38. U.S.—U. S. V. Abbott, C C.Mass., 
24 F.Cas.No.14,416, 9 Int.Rev.Rec. 
186. 

39. U.S.—U. S. V. Abbott, supra. 

4a U.S.—American Sugar Refining 

Co. V. U. S., 56 F.Supp. 988, 102 Ct. 
Cl. 180. 

Effective date of statute 

Under Sugar Act of 1937 imposing 
excise tax on sugar manufactured’ 
after the "effective date of this Act/*’ 
sugar manufactured on and after the 
day following the date of approval of 
the act is subject to the tax.—Ameri¬ 
can Sugar ReAning Co. v. U. S., su¬ 
pra. 

41. U.S.—Pennington v. Coxe, Pa.,. 
2 Cranch 33, 2 L.Fd. 199. 
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petition dismissed 48 S.Ct. 204, 275 
U.S. 577, 72 L.Ed. 436. 

A product made of wet caseiu or 
curd obtained from milk, into which 
is introduced cocoanut oil, is taxable 
as filled cheese—Chicago Cheese & 
Farm Products Co. v. U. S., supra. 

24. U.S.—Cornell v. Coyne, Ill., 24 S. 
Ct. 3S3, 192 U.S. 418. 48 L.Ed. 504. 

25. U.S.—Cornell v. Coyne, supra. 

33 C.J. p 331 note 3. 

2G. U.S.—United Cigar Stores Co. of 
America v. U. S., CtCL, 50 F.2d 466, 
certiorari denied 52 S.Ct. 39, 284 U. 
S. 666, 76 L.Ed. 564—United Profit 
Sharing Corporation v. U. S., Ct. 
CL, 43 P.2d 266, certiorari denied 
51 S.Ct. 84, 282 U.S. SSI, 75 L.Ed. 
777—Colgate & Co. v. U. S.. 66 Ct. 
Cl. 510. 

Pair market value 
Under statute providing excise tax 
on jewelry sold, based on selling 
price, regulation calculating tax on 
fair market value of jewelry ex¬ 
changed for soap coupons as repre¬ 
senting sale price was held author¬ 
ized and enforceable.—Colgate & Co. 
V. U. S., supra. 

27. U.S.—C. G. Conn, Ltd., v. U. 

64 CtCl. 230. 


2a US.—Marshall Field & Go. v. U. 
S.. CtCl., 47 F.2a 401. 

29. U.S.—Carter v. Slavick Jewelry 
Co„ C.C.A.Cal., 26 F.2d 571, 58 A.L. 
B. 1043. 

Sa us.—^People’s Outfitting Co. v. 
U S., CtCl., 58 P.2d 847, modified 
on other grounds 2 F.Supp. 847. 

31. US.—^Lippman*s, Inc. v. Heiner, 
P.C.Pa., 41 F.2d 556, affirmed, C.C. 
A., 46 F.2d 1016, certiorari denied 
51 S.Ct 495, 283 U.S. 848, 75 L.Ed. 
1457. 

Treasury regulation as to condi¬ 
tional sale is inapplicable to a lease. 
—Lippman's Inc. v. Heiner, supra. 

32. U.S.—Lippman’s, Inc. v. Heiner, 
supra. 

33. U.S.—Black, Starr & Prost-Gor- 
ham v. U. S., 39 F.Supp. 109. 94 Ct. 
Cl. 87. 

34. U.S.—^Amtorg Trading Corpora¬ 
tion V, Higgins, C.C.A.N.Y., 150 F. 
2d 536. 

Test of whether sale of imported 
matches took place in Europe or in 
the United States is the same as test 
to determine identical point when is¬ 
sue is between buyer and seller.'— 


applicable onlj" if the sale takes place in the United 
States.s^ Other statutes have imposed a stamp tax 
on matches.s^ 

Passage tickets. Under a statute imposing a 
tax on the sale of steamship tickets, a steamship 
line furnishing a vesseFs entire passenger accommo¬ 
dation for a lump sum has been held liable for the 
tax,2® 

Playing cards. The statute imposing an internal 
revenue tax on playing cards requires that each 
pack of cards shall show a stamp denoting the pay¬ 
ment of the tax, and a dealer may not reassemble 
cards from packs that have paid the tax and offer 
the reassembled packs for sale in new wrappers 
without restamping.S'^ 

Preserved foods. Under a statute imposing a tax 
on certain preserved foods, it has been held that 
single packages of canned sardines not exceeding 
the statutory weight are subject to the tax,^^ and 
that a stamp or label denoting the tax or duty 
should be affixed to such packages before they are 
sold or removed, either for consumption or sale.^^' 

Sugar, A tax has been imposed on the manu¬ 
facture of stigar.^O Under a former statute provid¬ 
ing that a duty be levied, collected, and paid on re¬ 
fined sugar, it was held that the words ^'levied,, 
collected and paid,” although not synonymous, were 
coextensive in their operation and reached and em¬ 
braced the same article at the same time,^i and 
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that the statute should be construed to cover all 
sugar refined within the United States and sent out 
of the building where it was refined.'^ 2 Thus sug¬ 
ar refined, but not sold and sent out of the manu¬ 
factory before the effective date of a repealing act, 
has been held not liable to the duty on being sent 
out after such date.^^ 

Other articles or transactions. The provisions of 
the Internal Revenue Code and similar statutes im¬ 
pose an excise tax on the sale or use by the manu¬ 
facturer, producer, or importer of business and 
store machines,firearms, shells, and cartridges, 
and gasoline.^® A railroad company purchasing a 
railroad, subject to an existing mortgage thereon, 
has been held liable for taxes subsequently assessed 
on the coupons of the mortgage bonds, under a stat¬ 
ute providing for a tax on the coupons of bonds is¬ 
sued by certain corporations.^*^ Adjudications un¬ 
der the War Revenue Act of June 13, 1898, 30 U.S. 
St. at L. p 456 c 448, imposing a stamp tax on 
medicinal proprietary articles and preparations var¬ 
iously described, are summarized in 33 C.J. p 321 
note 18 [a], 

§ 529. - Admissions 

a. In general 

b. Sales outside box office 

c. Sales where price includes refresh¬ 

ments, service, or merchandise 

a. In General 

Charges made for admission to particular places have 
been held subject to the tax on admissions imposed by 
statute. 

Under statutes imposing a tax on the amount paid 
for admission to any place, to be paid by the per¬ 
son paying such admission, charges made by a club 
or other organization for the use of its facilities by 
its members, guests, or patrons are admission 
charges and subject to the tax,^^ although such fa¬ 
cilities are not open to the public or operated for 


profit.‘^9 fee charged for the use of a private 
road when used to enter a pleasure resort has been 
held taxable as an admission fee but transporta¬ 
tion fees paid to a club by its guests to be taken to 
and from its facilities have been held not taxable 
as admission fees.^i The tax on admissions in¬ 
cludes a charge made by proprietors of a roller 
skating rink to those who have already paid for 
admission to the building, before they will be per¬ 
mitted on the skating floor.^^ 

An individual who organizes a corporation in or¬ 
der to come within the laws of his state governing 
exhibitions, and who gives exhibitions and collects 
entrance fees, has been held liable for the tax,^^ 
although he assumes the technical position of agent 
and manager of the corporation.^^ 

Exchange of scrip for tickets. A person who 
purchases scrip coupons redeemable for tickets is 
not subject to the admission tax on exchanging the 
coupons for tickets,since the payment for admis¬ 
sion occurs at the time money is paid for the scrip 
book, and not at the time the scrip coupons are 
surrendered.^ 6 

b. Sales outside Box Office 

The purpose of a statute taxing tickets to amuse¬ 
ment places sold outside box offices is to impose a tax 
on the business of selling or dealing in tickets at places 
other than box offices; it doss not apply to a club op¬ 
erating a ticket service exclusively for its members. 

Under a statute providing a tax on tickets or 
cards of admission to theaters, operas, and other 
places of amusement, sold at newsstands, hotels, and 
places other than the ticket offices of such places of 
amusement, at a price in excess of the established 
price, any doubt as to the applicability of such tax 
should be resolved in favor of the taxpayer.^^ The 
purpose of such statute is to impose a tax on the 
business of selling or dealing in tickets at places 
other than the box office,and it does not apply to 
a club operating a ticket service exclusively for the 


42. U.S.—Penningrton v. Coxe, supra. 

43. U.S.—Pennington v. Coxe, supra. 

44. r U.S.—U. S. V. Pilney-Bowes 

Postage Meter Co., C.C.A.Conn., 150 
F2d 332. 

Postage-meter macliines are in¬ 
cluded within Internal Revenue Code, 
26 U.S.C.A. § 3406 (a) (6), impos¬ 
ing tax on sale of mailing machines. 
—Pitney-Bowes Postage Meter Co. v. 

U. S., D.C.Conn., 67 P.Supp. 365, re¬ 
versed on other grounds, C.C.A., U. S. 

V. Pitney-Bowes Postage Meter Co., 
150 P.2d 332. 

45. U.S—^Western Cartridge Co. v. 
Smith, C.C.A.Conn., 121 F.2d 693. 

46. U.S.—Coleman v. U. S., Ct.Cl., 
37 F.Supp. 273. 


CasixLg-head or natural gasoline 
U.S.—Coleman v. U. S., supra. 

47. U.S.-—Eastern Ky. R. Co. v. 

Slack, aC.Mass., 8 F.Cas.lSro.4,253, 
22 Int.Rev.Rec. 247. 

4a U.S.—Exmoor Country Club v. 
U. S., C.C.A.I11., 119 F.2d 961. 

A club’s skating rink, swimming 
pool, and dance floor are "places,” 
and therefore the amount paid for 
admission to them is taxable.—Ex¬ 
moor Country Club v. U. S., supra. 

49. U.S.—Exmoor Country Club v. 
U, S., supra. 

50. U.S.—Chimney Rock Co. v. U. S., 
63 CtCl. 660, certiorari denied 48 
S.Ct. 116, 276 U.S. 652, 72 L.Bd. 421. 
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51. U.S.—Huguenot Yacht Club v. U. 
S., DC.N.Y., 32 F.Supp. 387. 

52. U.S.—U. S. V. Roller, D.C.Wash., 
287 F. 418. 

53. U.S.—U. S. V. Johnston, H.T., 45 
S.Ct. 496, 268 U.S. 220, 69 L.Bd. 
925. 

54. U.S.—U. S. V. Johnston, supra. 

55. U.S.—Hall V. U. S., C.C.A.Cal., 
84 F.2d 628. 

56. U.S.—^Hall V. U. S., supra. 

57. U.S.—Columbia University Club 
V. Higgins, D.C.N.Y., 23 P.Supp. 
672. 

58. U.S.—^Alexander Theatre Ticket 
Office V. U. S., C.C.A., 23 F.2d 44— 
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benefit and convenience of its members.^^ The tax 
has been held not to apply to a sale by a stockhold¬ 
er in an opera house of his license to use a box, 
where tickets to such box are not on sale and there 
is no established price for such box at any ticket 
office.^® 

c. Sales Where Price Includes Refreshments, 
Service, or Merchandise 

Under statutes taxing admissions where the price of 
admission to certain designated performances is includ¬ 
ed in the price paid for refreshments, service, or 
merchandise it has been held that the tax may be re¬ 
quired only where there are an admission charge and a 
public performance for profit in a roof garden, cabaret, 
or similar place. 

Under the Internal Revenue Code^ 26 U.S.C.A. § 
1700 (e) (1), and similar statutes, imposing a tax 
for admission to any public performance for profit 
at any roof garden, cabaret, or other similar en¬ 
tertainment, to which the charge for admission is 
wholly or in part included in the price paid for re¬ 
freshment, service, and merchandise, it has been 
held that four requirements must be satisfied be¬ 
fore the tax can be required, namely: A charge 
for admission or for the privilege of being present; 
a public performance; a performance for profit; 
and the giving of the performance in a roof garden, 
cabaret, or similar place.^^ If any one of the fore¬ 


going requirements is not present payment of the 
tax cannot be required.®- So too, where a hotel 
provides music for dancing without increasing its 
prices, it has been held that such music does not 
constitute ''other similar entertainment’' and pay¬ 
ment of the tax cannot be required, and where a 
hotel provides a dance orchestra, without requiring 
the dancers to order food or pay for dancing, it 
has been held not subject to the tax as a "cabaret” 
or a "roof garden.”®'^ 

§ 530. - Automobiles and Parts 

Under the Internal Revenue Code and similar stat¬ 
utes, a tax is imposed on the sale by the manufacturer, 
producer, or importer of enumerated automotive vehicles 
and parts and accessories thereof. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
3403, and similar statutes, a tax is imposed on the 
sale, by the manufacturer, producer, or importer, of 
enumerated automotive vehicles®® and parts and ac¬ 
cessories thereof.®® Under the terms of the statute,, 
if the parts and accessories are sold along with the 
vehicle by the manufacturer of the latter, the tax 
is payable by the manufacturer of the vehicle,®'^ 
but if they are sold separately from the vehicle by 
the manufacturer of the former to others than a 
manufacturer of the vehicle the tax is payable by 
the manufacturer of the parts and accessories.®® 


Columbia University Club v. Hig¬ 
gins, D.C.N.Y., 23 F.Supp. 572. 

59. U.S.—Columbia University Club 
V. Higgins, supra. 

Criterion of agency; liability for 
tickets 

U.S.—Columbia University Club v. 
Higgins, supra. 

60. U.S.—Iselin v. U. S., CtCL, 46 S. 
Ct. 248, 270 U.S. 246, 70 L.Ed. 566. 

61. U.S.—Schuster’s Wholesale Pro¬ 
duce Co. V. U. S., D.C.La., 49 P. 
Supp. 909—^Deshler Hotel Co. v. 
Busey, D.C.Ohio, 36 F.Supp. 392, 
affirmed, C.C.A., Busey v. Deshler 
Hotel Co., 130 F.2d 187, 142 A.L.R. 
663. 

“Profit,” as used in such statute, is 
given its usual and accepted mean¬ 
ing.—Deshler Hotel Co. v. Busey, D. 
C.Ohio, 36 F.Supp. 392, affirmed, C.C. 
A., Busey v. Deshler Hotel Co., 130 
F.2d 187, 142 A.L.R. 563. 

“Public performance,” as used in 
such statute, is given its ordinary 
meaning.—Deshler Hotel Co. v. Bus¬ 
ey, D.C.Ohio, 36 F.Supp. 392, affirmed, 
C.C.A., Busey v. Deshler Plotel Co., 
130 F.2d 187, 142 A.L.R. 563. 
ea U.S.—Schuster’s Wholesale Pro¬ 
duce Co. V. U. S., D.C.Da., 49 P. 
Supp. 909—Deshler Hotel Co. v. 
Busey, D.C.Ohio, 36 F.Supp. 392, 
affirmed, C.C.A., Busey v. Deshler 


Hotel Co., 130 P.2d 187, 142 A.L.R. 
563. 

63. U.S.—Busey v. Deshler Hotel 
Co., C.C.A.Ohio, 130 P.2d 187, 142 
A.L.R. 563. 

64. U.S.—U. S. V. Broadmoor Hotel 
Co., D.C.Colo., 30 F.2d 440. 

65. U.S.—Baton v. American Chain 
Co., C.C.A.Conn., 63 F.2d 783, re¬ 
versed on other grounds 54 S.Ct. 
443, 291 U.S. 380, 78 L.Ed. 859— 
Thurman v. Swisshelm, C.C.A.Ind., 
36 P.2d 350—Philadelphia Storage 
Battery Co. v. Lederer, D.C.Pa., 21 
P.2d 320. 

Combination vehicles 
Motor-propelled combination hears¬ 
es and ambulances were held subject 
to tax at rate for sale of ambulances. 
—Sayers & Scovill Co. v. U. S., CtCl., 
40 P.2d 166. 

Fire engines have been held not 
within the tax statute.—^American-La 
Prance Fire Engine Co. v. Riordan, 

C. C.A.N.Y., 6 F.2d 964. 

Prior statute imposing tax on sale 
of automobile trucks was held to 
apply only to sale of such trucks as 
units, including both body and chas¬ 
sis—Rech-Marbaker Co. v. Lederer, 

D. C.Pa., 263 F. 693. 

66. U.S.—Universal Battery Co. v. 
U. S., CtCL, 50 S.Ct. 422, 281 U.S. 
680, 74 L.Ed. 1051—Monteith Bros. 
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Co. V. TT. S., C.C.A.Ina., 142 F.2d 

139—U. S. v. Moroloy Bearing 
Service of Oakland, C.C.A.Cal., 124 
P.2d 373—U. S. V. J. Leslie Mor¬ 
ris Co., G.C.A.Cal.. 124 P.2d 371— 
Philadelphia Storage Battery Co. v. 
Lederer, D.C.Pa., 21 F.2d 320— 
Niagara Motors Corporation v. Mc¬ 
Gowan, D.C.N.Y., 45 F.Supp. 346— 
Hall-Scott Motor Car Co. v. U. S.j 
Ct.Cl., 3 F.Supp. '818. 

Rules for construction 

(1) Phrase “parts or accessories” 
should be given broad signification 
to effectuate purpose of statutes.— 
Eaton V. American Chain Co., C.C.A. 
Conn., 63 F.2d 783, reversed on other 
grounds American Chain Co. v. Eaton, 
54 S.Ct. 443, 291 U.S. 380, 78 L.Ed. 
859—Edison Storage Battery Co. v. 
U. S., 67 Ct.Cl. 543. 

(2) Each case involving applica¬ 
tion of excise tax on automobile 
parts and accessories rests on own 
facts and reasonable application of 
statute and regulations.—Edison 
Storage Battery Co. v. U. S., supra. 

67. U.S.—Universal Battery Co. v. 
U. S., Ct.Cl., 60 S.Ct. 422, 281 U.S. 
680, 74 L.Ed. 1051—McCaughn v. 
Electric Storage Battery Co., C.C.A. 
Pa., 63 F.2d 715. 

68. U.S.—Universal Battery Co. v. 
U. S., Ct.Cl., 50 S.Ct. 422, 281 U.S. 
580, 74 L.Ed. 1061—McCaughn v. 
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Thus a sale of parts and accessories by the manu¬ 
facturer thereof to the manufacturer of automotive 
vehicles is not subject to the tax,®9 and it is only 
u resale by the latter that is taxable but sales of 
parts and accessories by the manufacturer thereof 
to others than the manufacturers of automotive ve¬ 
hicles are taxable 

Parts and accessories subject to tax. The parts 
and accessories whose sale is subject to the tax are 
parts and accessories for vehicles enumerated in 
the statute,regardless of whether the sale of such 
vehicles is taxable thereunder.it is not of itself 
determinative of the question whether or not an 
article is a part or accessory of a vehicle enumer¬ 
ated in the statute that its largest use is on such 
vehicles,or that it was manufactured prior to the 


advent of the automobile,or was not specially de¬ 
signed for use thereon.'^^ The test for determin¬ 
ing whether an article is a part or accessory with¬ 
in the statute is whether or not it is primarily 
adapted for use on or in connection with vehicles 
enumerated in the statute,and it is not necessary 
that they be adapted solely for such use and be ex¬ 
clusively so used in order to be considered as parts 
or accessorieSy'^S or that they be actually attached 
to, or used in connection with, a vehicle of the enu¬ 
merated classJ^ Articles designed or primarily 
adapted for use on or in connection with the vehi¬ 
cles enumerated in the statute are to be regarded 
as parts or accessories thereto, even though there 
is some other use for which they are not so well 
adapted.^® 


Electric Storag-e Battery Co., C.C. ’ 

A.Pa., 63 P.2d 715—Philadelphia 
Storage Battery Co. v. Lederer, B. 
C.Pa., 21 F.2d 320. 

69. U.S.—Routzahn v. Willard Stor¬ 
age Battery Co., C.C.A Ohio, 65 P. 
2d 89, reversed on other grounds 
54 S.Ct. 443, 291 U.S. 386, 78 L.Ed. 
859. 

70. U.S.—Routzahn v. Willard Stor¬ 
age Battery Co., supra. 

71. U.S.—Routzahn v. Willard Stor¬ 
age Battery Co., supra—U. S. v. 
Standard Spring Mfg. Co., B.C. 
Mmn., 23 P.2d 495. 

72. U.S.—Hall-Scott Motor Car Co. 
V. U. S.. Ct.Cl., 3 P.Supp. 818. 

73. U.S.—Hall-Scott Motor Car Co. 
V. U. S., supra. 

Early statute construed 
U.S.—Hall-Scott Motor Car Co. v. U. 

S., Ct.CL, 3 P.Supp. 818. 

74. U.S.—McCaughn v. Electric 
Storage Battery Co., C.C.A.Pa., G3 
P.2d 715~Anthony Co. v. U. S., Ct. 
Cl., 54 P.2d 1G5, motion denied 56 
P.2d 481. 

MautLfaoturePs lack of knowledge 
immaterial 

U.S.—Eaton v. American Chain Co., 
C.C.A.Conn., 63 P.2d 783, reversed 
on other grounds American Chain 
Co. V. Eaton. 54 S.Ct. 443, 291 U.S. 
380, 78 L.Ed. 859. 

75. U.S.—Fairmount Tool & Forg¬ 
ing Co. V. U. S., CtCl., 42 P.2d 591. 

76. U.S.—Fairmount Tool & Forging 
Co. V. U. S., supra. 

Intention of inventor, manufac¬ 
turer, or salesman has nothing to do 
with actual utility of article for pur¬ 
pose of determining whether it is 
subject to excise tax as automobile 
accessory.—American Chain Co. v. 
I-Iartford-Connecticut Trust Co., B.C. 
Conn., 11 P.Supp. 770, modified on 
other grounds, C.C.A., 86 P.2d 105. 
Effect of similarity to prior design 
Fact that article made before ad¬ 


vent of automobiles is similar in de¬ 
sign and principle to article taxed 
as automobile accessory shows that 
article was not primarily designed 
for automobiles.—^Anthony Co. v. U. 

S., CtCL, 56 F.2d 481. 

77. U.S.—Electric Storage Battery 
Co. V. McCaughn, B.C.Pa., 52 P.2d 
205, reheard 54 F.2d 814, affirmed, 
C.C.A-1933, McCaughn v. Electric 
Storage Battery Co., 63 F.2d 715— 
American Chain Co. v. Hartford- 
Connecticut Trust Co., B.C.Conn., 
11 P.Supp. 770, modified on other 
grounds, C.C.A., 86 P.2d 105—Bal- 
ton & Balch v. U. S., Ct.Cl., 8 F. 
Supp. 727. 

Dependence on facts of each case 
U.S.—Cuno Engineering Corporation 
V. U. S., CtCL, 43 P.2d 259—Foote 
Bros. Gear & Machine Co. v. U. S., 
69 Ct.Cl. 23. 

78. U.S.—^Universal Battery Co. v. 

U. S., CtCl., 50 S.Ct. 422, 281 U. 

S. 580, 74 L.Ed. 1051—Electric 

Storage Battery Co. v. McCaughn, 

B.C.Pa., 52 P.2d 205, reheard 54 F. 
2d 814, affirmed, C.C.A., McCaughn 

V, Electric Storage Battery Co., 63 
P.2d 715. 

Showing necessary to avoid tax 

(1) To avoid the tax it must be 
shown that the article was designed 
and primarily adapted for some oth¬ 
er specific use than that of auto¬ 
mobiles.—Eaton V. American Chain 
Co, C.C.A.Conn.. 63 F.2d 783, re¬ 
versed on other grounds 54 S.Ct. 443, 
291 U.S. 380, 78 L.Ed. 859. 

(2) It is not enough merely to 
show that the article is usable for 
purposes other than in connection 
with the enumerated automotive ve¬ 
hicles.—Eaton V. American Chain Co., 
supra. 

(3) In the absence of evidence 
that diverted uses of article re¬ 
quired articles of same design and 
primary adaptation as one required 
for motor vehicles, manufacturer 
could not avoid tax.—Eaton v. Amer¬ 
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ican Chain Co., 63 F.2d 783, reversed 
on other grounds American Chain Co. 
V. Eaton, 54 S.Ct. 443, 291 U.S. 380, 
78 L.Ed. 859. 

79. U.S.—Brown Sheet Iron & Steel 
Co. V. Willcuts, B.C.Minn., 34 F. 
2d 969, affirmed, C.C.A., 45 P.2d 
390. 

80. U.S.—Universal Battery Co. v. 
U. S., CtCl., 50 S.Ct 422, 281 U.S. 
580, 74 LEd. 1051—Routzahn v. 
Willard Storage Battery Co., C.C.A. 
Ohio, 65 F.2d 89, reversed on other 
grounds 54 S.Ct 443, 291 U.S. 386. 
78 L.Ed. 859—Eaton v. American 
Chain Co., C.C.A.Conn., 63 F.2d 783, 
reversed on other grounds 54 S.Ct. 
443, 291 US. 380, 78 L.Ed. 859— 
McCaughn v. Electric Storage Bat¬ 
tery Co., CC.A.Pa, 63 F.2d 715— 
General Lead Batteries Co. v. U. 

S., Ct.Cl., 60 F.2d 177—Anthony 
Co. V. U. S., CtCl., 5'6 F.2d 481—U 
S. Light & Heat Corporation v. U. 

S., CtCl., 3 F.Supp. 861, certiorari 
denied U. S. v. U. S. Light & Heat 
Corporation, 54 S.Ct 456, 291 U.S. 
671, 78 L.Ed. 1061, certiorari de¬ 
nied, 54 S.Ct. 457 (two cases), '291 
U.S. 671, 78 LEd. 10-61. 

Sufficiency of tests 

(1) It IS sufficient to warrant im¬ 
position of the tax that the article 
at the time of its manufacture and 
sale was definitely intended for use 
on a vehicle of the class enumerated 
m the statute and was so' construct¬ 
ed as to be appropriate therefor.—■ 
Brown Sheet Iron & Steel Co. v. Will- 
cuts, B.C.Minn., 34 F.2d 969, affirmed, 

C.C.A., 45 F.2d 390. 

(2) Special design or peculiar or 
special adaptability is merely per¬ 
suasive that the article was intend¬ 
ed, manufactured, and put out for 
use as a part or accessory.—Brown 
Sheet Iron Steel Co. v. Willcuts, 
supra. 

Articles held parts or accessories 
(1) Air pumps.—Imperial Brass 
I Mfg. Co. V. U. S., 69 Ct.CL 20— 



530 


INTERNAL BEYENEE 


47 C.J.S. 


On the other hand, unless expressly listed as such, 
articles equally adapted to, and commonly used 
for, a variety of purposes are not parts or acces¬ 
sories for automotive vehicles.^^ Hence, except as 
to articles which the statute specifically provides 
shall be considered as parts or accessories if suit¬ 


able for such use, whether or not primarily adapted 
therefor,^^ articles not specially designed for, or 
primarily adapted to, automotive vehicles are not 
reg-arded as parts or accessories within the stat- 
ute.^^ 


AutoQUip Mfg*. Co. V. U. S., 68 Ct.CI 
S62, certiorari denied 50 S.Ct 462, 2S1 
tr.S. 764, 74 L.Ed, 1172. 

(2) Automobile fabric accessories. 
—Crawford Mfg". Co. v. U. S., Ct.CL, 
50 F.2d 280. 

(3) Automatic electric cig'arette 
lighters and dispensers.—Master- 
bilt Products Corporation v. U. S., 42 
F.Supp. 294, 95 Ct.CI, 451. 

(4) Bumpers and bumper bars, 
brackets, and fittings.—Universal 
Battery Cx v. U. S., Ct.CL, 50 S.Ct. 
422, 281 U.S. 580, 74 L.Ed. 1051. 

(5) Clocks designed for use in au¬ 
tomobiles.—E. Edelmann & Co. v. U. 

S., 68 Ct.CI. 168. 

(6) Electric and hand-operated 
signals.—Stewart-Warner Corpora¬ 
tion V. U. S., 68 Ct.Cl. 449. 

(7) Lifting jacks designed for 
automobiles.—^Walker Mfg. Co. v. U. 

S., 65 Ct.Cl. 394, certiorari denied 49 
S.Ct. 22, 278 U.S. 617, 73 L.Ed 540. 

(8) Lubricating outfits consisting 
of grease gun and nipples, assembled 
in packages.—Bassick Mfg. Co. v. U. 

S., Ct.Cl., 44 F.2d 278. 

(9) Mirrors and mirror brackets. 
—Kamco, Inc. v. U. S., CtCl., 10 F, 
Supp. 588. 

(10) Springs.—U. S. v. Tuthill 
Spring Co., D.C.IIL, 55 F.2d 415—U. 
S. V. Standard Spring Mfg. Co., B.C. 
Minn., 23 F.2d 495—Laher Auto 
Spring Co. v. U. S., Ct.Cl,, 5 F.Supp. 
38. 

(11) Timing gears.—Perfection 
Gear Co. v. U. S., Ct.Cl., 41 F.2d 561 
—Dalton & Balch v. U. S., Ct.Cl., 8 
F.Supp. 727—Foote Bros. Gear & Ma¬ 
chine Co. V. U. S., 69 CtCl. 23. 

(12) Other parts or accessories. 
—Universal Battery Co. v. U. S., Ct. 
CL, 50 S.Ct 422, 281 U.S. 580, 74 L. 
Ed. 1051—Eaton v. American Chain 
Co., C.C.A.Conn., 63 F.2d 783, reversed 
on other grounds 54 S.Ct 443, 291 U. 
S. 380, 78 L.Ed. 859—^Weir v. Mc¬ 
Grath, D.C.Ohio, 52 F.2d 201—Ro¬ 
chester Woven Belting Corporation v. 
U. S., CtCL, 43 P.2d 264—Hinsdale 
Mfg. Co. V. U. S., CtCL, 43 P.2d 263 
—Fairmount Tool & Forging Co. v. 
U. S., CtCL, 42 F.2d 591—Marvel 
Products Co. V, U. S., CtCL, 85 P.2d 
979—Brown Sheet Iron & Steel Co. v. 
Willciits, D.C.Minn., 34 F.2d 969, af¬ 
firmed, C.C.A., 45 F.2d 390—Niagara 
Motors Corporation v, McGowan, D 
C.N.Y., 45 F.Supp. 346—U. S. Gear 
Corporation v. U. S., Ct.CL, 15 P 
Supp. 66—^Hali-Scott Motor Car Co. 


V. U. S., CtCL, 3 F.Supp. 818—Im-' 
perial Brass Mfg. Co. v. U. S., 69 Ct. 
CL 20—Stewart-Warner Corporation 
V. U. S., 68 CtCl. 449—Autoquip Mfg. 
Co. V. U. S., 68 CtCl. 362, certiorari 
denied 50 S.Ct 462, 281 U.S. 764, 74 
L.Ed. 1172—E. Edelmann & Co. v, U. 

S., 68 Ct.Cl, 168—Edison Storage Bat¬ 
tery Co. V. U. S.. 67 CtCl. 543—Borg 
& Beck Co. V. U. S., 67 CtCl. 242— 
Advance Automobile Accessories 
Corporation v. U. S., 66 Ct.CL 304, 
certiorari denied 49 S Ct. 418, 279 U, 
S 859, 73 L.Ed. 1000—Cole Storage 
Battery Co. v. U. S., 65 Ct.Cl. 164, 
certiorari denied 49 S.Ct. 36, 278 U. 
S. 641, 73 L.Ed. 556. 

SI. U.S.—Universal Battery Co. v. 

U. S., CtCL, 50 S.Ct 422, 281 U.S. 
580, 74 L.Ed. 1051—Durkee-Atwood 
Co, V. Willcuts, C.C.A.Minn., 83 F. 
2d 995—W. M. Dutton & Sons Co. 

V. U. S., Ct.CL, 59 P.2d 839—An¬ 
thony Co. V, U. S., Ct.Cl., 56 F.2d 
481—Electric Storage Battery Co. 
V. McCaughn, D.C.Pa., 52 P.2d 205, 
reheard 54 P.2d 814, affirmed, C.C. 
A,1933, McCaughn v. Electric Stor¬ 
age Battery Co., 63 P.2d 715— 
Weeks v. U. S., CtCL, 42 P.2d 325 
—American Chain Co. v. Hartford- 
Connecticut Trust Co., D.C.Conn., 
11 F.Supp. 770, modified on other 
grounds, C.C.A., 86 F.2d 105—Dal¬ 
ton & Balch V. U. S., Ct.CL, 8 P. 
Supp. 727—Englert Mfg. Co. v. U. 
S-, Ct CL, 3 F.Supp. 873, certiorari 
denied U. S. v. Englert Mfg. Co., 54 
S.Ct 457, 291 U.S. 672, 78 L.Ed. 
1061. 

82, Articles held not parts or ac¬ 
cessories under former statutes 
I not listing them as such: 

(1) Ignition coils.—Jefferson Elec¬ 
tric Mfg. Co. V. U. S., CtCL, 2 P. 
Supp. 778, reversed on other grounds 

U, S. V. Jefferson Electric Mfg. Co., 
54 S.Ct 443, 291 U.S. 386, 78 L.Ed. 
859—Atwater Kent Mfg. Go. v. U. S., 
62 CtCL 419. 

(2) Storage batteries.—Routzahn 

V. Willard Storage Battery Co., C.C. 
A.Ohio, 65 F.2d 89, reversed on other 
grounds 54 S.Ct. 443, 291 U,S. 386, 
78 L.Ed. 859—General Lead Batteries 
Co. V. U. S., CtCL, 60 F.2d 177— 
Electric Storage Battery Co. v. Mc¬ 
Caughn, D.C.Ga., 62 F.2d 205, re¬ 
heard 54 F.2d 814, affirmed, C.C.A. 
1933, McCaughn v. Electric Storage 
Baitery Co., 63 P.2d 715—Philadel¬ 
phia Storage Battery Co. v. Lederer, 
P.C.Pa., 21 F.2d 320—M. & M. Co. v. 
U. S., Ct.Cl., 3 F.Supp. 886, certiorari 
denied U. S, v. M & M. Co., 64 S.Ct. 
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457, 291 US. 671, 78 L.Ed. 1061— 

Universal Battery Co. v. U. S., Ct, 
CL, 3 F.Supp. 878, certiorari denied 

U. S. v. Universal Battery Co., 54 S- 
Ct. 457, 2S1 U.S. 672, 78 L.Ed. 1061— 
Englert Mfg. Co. v, U. S., Ct.Cl., 3 
F.Supp. 873, certiorari denied U. S. 

V. Englert Mfg. Co.. 54 S.Ct 457, 291 

U. S. 672, 78 L.Ed. 1061—U. S. Light 
& Heat Corporation v. U. S., Ct.Cl., 
3 P Supp. 861, certiorari denied U. S., 

V. U. S. Light & Heat Corporation, 
54 S.Ct, 456, 291 U.S. 671, 78 L.Ed. 
1061, certiorari denied, 54 S.Ct. 457 
(two cases), 291 U.S. 671, 78 L.Ed. 
1061. 

(3) Timers.—Blueblaze Motor 
Specialties Corporation v. U. S, Ct. 
CL, 42 P.2d 719—Advance Automo¬ 
bile Accessories Corporation v. U. S., 
Ct.CL, 42 F.2d 595—White Brass Cast¬ 
ings Co. V. U. S., Ct.CL, 42 P.2d 582 
—Berg Bros. Mfg. Co. v. U. S., 67 
Ct.Cl. 165—Milwaukee Motor Prod¬ 
ucts, Inc., V. U. S., 66 Ct.Cl. 295—At¬ 
water Kent Mfg. Co. v. U. S., 62 Ct. 
Cl. 419. 

(4) Tire chains.—American Cham 
Co. V. Hartford-Connecticut Trust Co , 
D.C.Conn., 11 F.Supp. 770, modified 
on other grounds, C.C.A., 86 F.2d 105. 
Trailers 

Under a former statute which did 
not list semitrailers as vehicles 
whose sale is taxable, a semitrailer 
was held not an automobile part.— 
Martin Rocking Fifth Wheel Co. v. 

U. S., 60 CtCl. 466. 

S3. XJ.S.—Jefferson Electric Mfg. Co. 
V. U. S., CtCL, 2 F.Supp. 778, re¬ 
versed on other grounds 64 S Ct. 
443. 291 U.S.,386. 78 L.Ed. 859. 
Articles held not parts or accessories 
within statute 

(1) Air pumps.— W, M. Dutton 
.Sons Co. V. U. S., Ct.Cl., 69 F.2d 839 
—Dalton Foundries v. U. S., CtCL, 
56 F.2d 483—Anthony Co. v. U. S., Ct 
CL, 54 F,2d 1G5, motion denied 56 F. 
2d 481. 

(2) Belts.—Durkee-Atwood Co. v. 
Willcuts, C.C.A.Minn., 83 F.2d 995. 

(3) Gasoline strainers.—Bassick 
Mfg. Co. V. U. S., 72 CtCl. 672. 

(4) Other parts or accessories.— 
Frost Gear & Forge Co. v. U. S., Ct. 
CL, 52 F.2d 1022—Crawford Mfg. Co. 

V. U. S., CtCL, 50 F.2d 280—Cuno 
Engineering Corporation v. U. S., Ct. 
CL, 43 F.2d 269—Weeks v. U. S,, Ct 
CL, 42 P.2d 325—Ekstrom v. U. S., Ct 
CL. 21 F.Supp. 338—Dalton & Balch 
V. U. S., CtCL, 8 F.Supp. 727. 
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§ 53L - Dues 

a. In general 

b. Particular payments subject to tax 

c. Particular clubs or organizations sub¬ 

ject to tax 

a. In General 

To be subject to the tax on dues or membership 
fees paid to social, athletic, or sporting clubs, it has 
been held that a transaction must be clearly within the 
provisions and the letter of the statute imposing such 
tax. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§§ 1710-1712, and similar statutes, imposing a tax 
on the amount paid as dues, membership fees, or 
initiation fees to any social, athletic, or sporting 
club, it has been held that a statute of this nature 
is composed entirely of words and phrases of com¬ 
mon meaning, and should be construed in the light 
of general knowledge as to how clubs maintain their 
existence by receiving dues and levying assessments 
on their members.S5 To be subject to the tax, it 
has been held that a transaction must be clearly 
and certainly within the provisions and the letter of 
the statute,and, when this occurs, the tax follows 
without benefit of equitable consideration,and 
regardless of whether or not the club or its mem¬ 
bers intended to evade the tax.^^ 


b. Particular Payments Subject to Tax 

Whether payments to a club are made in consequence 
of a recurring contractual obligation Is immaterial in 
determining whether they are subject to a tax as dues or 
membership fees. 

Although the words “dues or membership fees,’^ 
as used in the statute imposing a tax thereon, have 
been construed to cover only fixed, definite, and re¬ 
curring charges, applicable to all persons included 
within each particular class of membership, as an 
incident to membership and automatically arising 
out of it,S9 and the tax has been held to apply to 
lawful obligatory payments,^® and not to payments 
other than those made to prevent the loss of mem¬ 
bership or other privilege,^^ it has been held that 
the fact that payments are made in consequence of 
a recurring contractual obligation is immaterial in 
determining whether such payments are subject to- 
the tax,92 and that a payment for the right to the 
repeated and general use of a common club facility 
for an appreciable period of time, where the pay¬ 
ment is not fixed by each occasion of actual use, is 
subject to the tax.^^ 

The name by which a payment is made,^^ and,, 
since the tax is levied on the member and not on 
the club,95 the person or entity to which the pay¬ 
ment is made,are not controlling on the ques- 


84. U.S.—Pendennis Club v. U. S., 

D.C.Ky., 20 F.Supp. 7-58. 

“Social club" defined see 58 C.J. p 
782 notes 31-34. 

85. U.S.—Pendennis Club v. U. S., 

supra. 

86. U.S.—Pendennis Club v. U. S., 

supra. 

87. U.S.—Pendennis Club v. U. S., 

supra. 

88. U.S.—Garden City Golf Club v. 
Corwin. D.C.N.Y., 57 P.2d 283, re¬ 
versed on other grounds, C.C.A., 62 
F.2d 246. 

89 . U.S.—Weld v. Nichols, Collec¬ 
tor, D.C.Mass., 9 P.2d 977—Hardt v. 
McLaughlin, U.C.Pa., 25 F.Supp. 
$ 84 —Denniston v. U. S., D.C.Ala., 
23 F.Supp. 305—Williamson v. U. 

S., U.C.N.C., 12 F.Supp 26—Balti¬ 
more Country Club v. U. S., D.C. 
Md., 7 F.Supp. 607. 

Assessments taxable regardless of 
purpose 

U.S.—Ardsley Club v. Durey, D.C.N. 
Y., 40 F.2d 293. 

Pees paid by a special class of club 
members for the use of certain of its 
facilities and representing a recur¬ 
ring contractual obligation extending 
over an Indefinite period of time were 
held taxable as “dues or membership 
fees.”—Foran v. McLaughlin, C.C.A. 
Cal., 69 F.2d 168, certiorari denied 63 
S.Ct. 87, 287 U.S. 637. 77 L.Ed. 662. 


90. U.S,—U. S. V. Anderson, C.C.A. 

Ill., 108 P.2d 475, certiorari denied 
Anderson v. U. S., 60 S Ct. 890, 309 

U. S. 688, 84 L.Ed. 1031—Garden 

City Golf Club V. Corwin, C.C.A. 
N.Y., 62 P.2d 246. | 

91. U.S,—Pendennis Club v. U. S., D. 

C. Ky., 20 F.Supp. 758. 

Voluntary or optional payments not 

taxable 

U.S.—Garden City Golf Club v. Cor¬ 
win. C.C.A N.Y., 62 F.2d 246—Weld 

V. Nichols, D C.Mass., 9 P.2d 977— 
Philadelphia Cricket Club v U. S., 

D. C.Pa., 30 F.Supp. 141—Penden¬ 
nis Club V. U. S, D.C.Ky.. 20 P. 
Supp. 758—Fresh Meadow Country 
Club V. U. S., D.C.N.Y., 17 F Supp. 
400—Williamson v. U. S., D.C.N.C., 
12 F.Supp. 26—Baltimore Country 
Club V. U. S., D.C.Md., 7 F.Supp. 
607. 

92. U.S.—White V. Winchester 
Country Club, Mass., 62 S.Ct. 425, 
315 U.S. 32, 86 L.Ed. 619. 

Intent of congress 

(1) A congressional definition of 
the term “dues" as used in a revenue 
act did not indicate the meaning of 
that term as used in a prior revenue 
act where the action of congress in 
explicitly defining the term was at 
least as consistent with dissatisfac¬ 
tion on its part with the course of 
judicial decision as to its meaning as 
' with the existence of an intention to 
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change the law.—^White v. Winches¬ 
ter Country Club, supra. 

(2) The reenactment of the words 
“dues or membership fees" soon aft¬ 
er a court’s decision construing a 
phrase as used in a prior revenue- 
act is without significance as an ex¬ 
pression of congressional intent, 
where a treasury regulation contrary 
to the court's decision is still in 
force.—^^Vhite v. Winchester Coun¬ 
try Club, supra. 

93. U.S.—Merion Cricket Club v. U. 

5., Pa., 62 S.Ct. 430, 315 U.S. 42, 86 
L.Ed. 656—White v. Winchester 
Country Club, Mass., 62 S.Ct. 425, 
315 U.S. 32, 86 L.Ed. 619. 

94. U.S.—U. S. V. Anderson, C.C.A. 

111., 108 P.2d 475, certiorari denied 
Anderson v. U. S., 60 S.Ct. 890, 
309 U.S. 688, 84 L.Ed. 1031—Foran 
V. McLaughlin, C.C.A.Cal., 50 F.2d 
168, certiorari denied, 53 S Ct. 87, 
287 U.S. 637, 77 L Ed. 552—Hardt v. 
McLaughlin, D.C.Pa., 25 F.Supp. 
684. 

“Occupational charges” taxable 
U.S.—U. S. V. Anderson, C.C.A.Ill., 
108 F.2d 475, certiorari denied An¬ 
derson V. U. S, 60 S.Ct. 890, 309" 
U.S. 688, 84 LEd. 1031. 

95. U.S.—Wild Wing Lodge v. Black- 
lidge, C.C.A.I1L, 69 F.2d 421. 

96. U.S.—U. S. V. Anderson, C.C.A. 

, Ill,, 108 F.2d 476, certiorari denied 
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tion whether such payment is subject to the tax. 
The law has been held to deal with an existing 
status97 and to apply to all members of a club en¬ 
titled to enjoy its privileges,®^ whether they became 
such before or after the passage of the statute;®® 
and it is immaterial whether or not a member is a 
life member,1 or whether or not he avails himself 
of the privileges.^ The tax is not one on proper¬ 
ty® or on the amount paid for life membership,^ 
but an excise tax on the privilege of sharing in the 
facilities of a club.^ 

Under a statute whereby taxes accrued and were 
paid monthly on dues actually received in the pre¬ 
vious month, whether belated, current^ or advanced, 
dues paid in advance for a period subsequent to the 
expiration date of such statute were held taxa¬ 
ble.® 

Initiation fees. The term '‘initiation fee” has 
been construed to cover payments made as a con¬ 
dition precedent to membership in a club, 7 irrespec¬ 
tive of the person or organization to whom it was 


paid,® but has been held not to include amounts re¬ 
quired to be paid by new members for stock, bonds, 
promissory notes, or certificates representing an in¬ 
terest in the property and assets of a club.® 

c. Particular Clubs or Organizations Subject to 
Tax 

For dues to be taxable as those of a social, athletic, 
or sporting club, the social, athletic, or sporting features 
of an organization, in its actual workings, must be a 
material purpose of the organization, and promote its 
existence and advancement, and not be merely sub¬ 
ordinate or incidental to a different and predominant pur¬ 
pose. 

In determining whether a club is a "social, ath¬ 
letic, or sporting club” within the statute, the test 
has been stated to be whether, in its actual work¬ 
ings, its social or athletic features are a material 
purpose of the organization and promote its exist¬ 
ence and advancement, or are merely subordinate 
and incidental to a different and predominant pur¬ 
pose;^® but it has also been held that a club may 
be a "social club” for purposes of taxation even 


Anderson v. U. S., 60 S.Ct. 890, 309 

U. S. 688, 84 L.Ed. 1031—Wild Wing 
Lodge V. Blacklidge, C.C.A.I11., 69 
F.2d 421—Knollwood Club v. U. S., 
CtCl., 48 F.2d 971—Munn v. Bow¬ 
ers, C.C.A., 47 F.2d 204, certiorari 
denied 51 S.Ct 492. 283 U.S. 845, 
75 L.Ed. 1454—Bunker Hill Coun¬ 
try Club V. U. S., CtCL, 10 F.Supp. 
159, certiorari denied 56 S.Ct. 94, 
296 U.S. 583. 80 L.Ed. 412. 

97. U.S.—Multnomah Athletic Club 

V. Huntley, D.C.Or., 47 F.2d 352. 

98- U.S.—^Multnomah Athletic Club 
V. Huntley, supra. 

99. US.—Multnomah Athletic Club 
V. Huntley, supra. 

1. US.—MacLaughlin v. Williams, 
C.C.A.Pa., 52 P.2d 724, certiorari 
denied Williams v. MacLaughlin, 
52 S.Ct 199, 284 US. '681, 76 L.Ed. 
575—Multnomah Athletic Club v. 
Huntley, D.C.Or., 47 F.2d 352, 

2. US.—Multnomah Athletic Club v. 
Huntley, supra. 

3. US.—MacLaughlin v. Williams, 
C.C.APa., 52 P.2d 724, certiorari 
denied Williams v. MacLaughlin, 
52 S.Ct. 199, 284 US. 681, 76 L.Ed. 
575—Multnomah Athletic Club v. 
Huntley, D.C.Or., 47 F.2d 352— 
McCaughn v. Williams, C.C.A.Pa., 
23 P.2d 840. 

4. US.—Multnomah Athletic Club v. 
Huntley, D.C.Or., 47 P.2d 352—Mc¬ 
Caughn V. Williams, C.C.A.Pa., 23 
F.2d 840. 

5. US.—MacLaughlin v. Williams, 
C.C.A.Pa., 52 P.2d 724, certiorari 
denied Williams v. MacLaughlin, 
62 S.Ct 199, 284 US. 681, 76 L.Ed. 
675—Multnomah Athletic Club v. 
Huntley, D.C.Or., 47 F.2d 362— 


McCaughn v. Williams, C.C.A.Pa., 
23 F.2d 840—^Bunker Hill Country 
Club v. U S., CtCL, 9 F.Supp. 52, 
motion overruled 10 F.Supp. 159, 
certiorari denied 56 S.Ct 94, 296 U. 
S. 583, SO L.Ed. 412. 

e. us. —^Women’s University Club of 
Seattle v. Poe, D.C.Wash., 52 F.2d 
447. 

7. US.—Garden City Golf Club v. 
Corwin. D.C.N.Y., 67 P.2d 283, re¬ 
versed on other grounds, C.C.A., 62 
F.2d 246—Derby v. U S., D.C.Mass., 
17 F.2d 119. 

ITew members 

Sums exacted from new members 
for a club improvement, as a condi¬ 
tion precedent to membership, were 
held taxable as ‘‘initiation fees."— 
Garden City Golf Club v. Corwin, C. 
C.A.N.Y., 62 F.2d 246. 

Reinstated members 

A sum exacted for a club improve¬ 
ment from a reinstated club member, 
in addition to arrears, as a condition 
precedent to reinstatement, was held 
taxable as an ‘‘initiation fee.”—Gar¬ 
den City Golf Club v. Corwin, supra. 

The purchase price of stock in a 
club purchased from a retiring mem¬ 
ber was held taxable as an “initia¬ 
tion fee."—Munn v. Bowers, C.C.A. 
N.Y., 47 F.2d 204, certiorari denied 51 
S.Ct. 492, 283 US. 845, 75 L.Ed. 1454. 

8. US.—Denniston v. U S., D.C. 
Ala., 23 F.Supp. 305. 

9. US.—Masonic Country Club of 
Western Michigan v. Holden, C.C. 
A.Mich., 18 F.2d 563—Derby v. U 
S., D.C.Mass., 17 P.2d 119-—^Lukens 
V. U S., 62 Ct.Cl. 698—Page v. U 
S., 62 Ct.CI. 690—^Alliance Country 
Club V. U S., 62 CtCl. 579. 
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10, US.—Union Club of Pittsburgh 
V. Heiner, C.C.APa., 99 P.2d 259— 
Tidwell V. Anderson, C.C.A.3Sr.Y., 72 
P.2d 684—Houston Club v. U. S., 
Ct.Cl., 58 F.2d 487—Block Hall v. 
U S., CtCl., 57 P.2d 918—Army 
and Navy Club of America v. U S., 
Ct.Cl., 53 P.2d 277, certiorari de¬ 
nied 52 S.Ct 405, 285 U.S. 548, 76 
L.Ed. 939—Fleming v. Reinecke, C. 
C.A.I11., 52 F.2d 449, 80 A.L.R. 1293, 
certiorari denied 52 S.Ct 266, 284 
US. 689, 76 L.Ed. 582—The Cordon 
V. U S., CtCl., 46 P.2d 719—Cos¬ 
mos Club V. U S., Ct.Cl., 42 F.2d 
321^—^Washington Club v. U S., Ct 
Cl., 38 P.2d 130—Duquesne Club v. 
Bell., D.C.Pa.. 42 F.Supp. 123, re¬ 
versed on other grounds 127 F.2d 
363, 143 A.L.R. 1377, certiorari de¬ 
nied 63 S.Ct 30, 317 U.S. 638, 87 
L.Ed. 514, rehearing denied 63 S. 
Ct 152, 317 US. 706, 87 L.Ed. 563 
—Duquesne Club v. Driscoll, D.C. 
Pa., 42 F.Supp. 123, reversed on 
other grounds 127 F.2d 363, 143 A. 
L.R. 1377, certiorari denied 63 S. 
Ct 30, 317 US. 638, 87 L.Ed. 514, 
rehearing denied 63 S Ct. 152, 317 

U. S. 706, 87 L.Ed. 563—I^rug v. 
Rasquin, D C.N.Y., 21 F.Supp. 866 
—Chicago Engineers' Club v. U S., 
CtCl., 9 F.Supp. 680—The Lambs 

V. U S., CtCl., 8 F.Supp. 737— 
Union League Club of Chicago v. 
U S., CtCL, 4 F.Supp. 929—Tidwell 
V. Anderson, D.C.N.Y., 4 F.Supp. 
789, affirmed, C.C.A., 72 P.2d 684— 
Aldine Club v. U S., 65 CtCl. 315. 

68 C.J. p 782 note 34 [a]. 

The term ‘^social*’ has been stated 
to be a term of art even though an 
elusive one.—Duquesne Club v. Bell, 
C.C.APa., 127 F.2d 363, 143 A.L.R. 
1377, certiorari denied 63 S.Ct 30, 
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though its predominant purpose is something else.^^ 
In the application of this rule, particular clubs have 
been held to be “social, athletic, or sporting” clubs, 
on the ground that their social or athletic features 
constituted a material purpose of the organizations, 


and promoted their existence,^^ while other or¬ 
ganizations have been held not to be such clubs, 
on the ground that their social or athletic features 
were merely subordinate and incidental to a dif¬ 
ferent and predominant purpose.^^ 


317 U.S. 638, 87 L.Ed. 514, rehearing 
denied 63 S.Ct. 152, ’317 U.S. 706, 87 

li.Ed. 563—Duquesne Club v. Dris¬ 
coll, C.C.A., 127 F.2d 363, 143 A. 

KR. 1377, reversing- 42 F.Supp. 123, 
certiorari denied 63 S.Ct. 30, 317 

U.S. 638, 87 L.Ed. 514, rehearing de¬ 
nied 63 S.Ct. 152, 317 U.S. 706, 87 L. 
Ed. 563. 

Proportion of social acti-vity neces¬ 
sary 

(1) If any material part of a 
club’s activities, but not necessarily 
as much as a moiety thereof, are so¬ 
cial, as contra-distinguished from re¬ 
maining nonsocial activities, the club 
is a “social club” and taxable as such, 
otherwise not.—Town Club of St. 
Louis V. U. S., DC Mo., 60 F.2d 628, 
affirmed, C.C.A.1934. 68 F.2d 620. 

(2) Fact that a club has some so¬ 
cial activities does not alone neces¬ 
sarily make it a “social club,” since 
no club can exist without having 
something social in its nature.— 
Army and Navy Club of America v. 
U. S., Ct Cl., 53 P.2d 277, certiorari 
denied 52 S.Ct. 405, 285 U.S. 548, 76 
L.Ed. 939. 

(3) Statute contemplates that so¬ 
cial features of club subjecting it to 
tax be more extensive than social 
intercourse between members inci¬ 
dent to meetings and dinners.— 
Squantum Ass’n v. Page, D.C.R.I., 7 
F.Supp. 815, affirmed, C.C.A., Page v 
Squantum Ass’n, 77 P.2d 918. 
Statement of purpose not conclusive 
U.S.—Town Club of St. Louis v. U. 

S., D.C.Mo., 60 P.2d 628, affirmed, 
C.C.A., 68 F.2d 620—^Krug v. RaS" 
quin, D.C.N.T., 21 F.Supp. 866— 
Century Club v. U. S., Ct.Cl., 12 F. 
Supp. 617. 

Motive for joining club Immaterial 
U.S.—Fleming v. Reinecke, C.C.A.I11., 
52 F.2d 449, 80 A.L.R. 1293, cer¬ 
tiorari denied 52 S.Ct. 266, 284 U.S. 
689, 76 L.Ed. 582—Multnomah Ath' 
letic Club V. Huntley, D.C.Or., 47 
F.2d 362. 

11. U.S.—Union League Club of Chi¬ 
cago V. U. S., CtCL, 4 F.Supp. 929. 

Patriotic and professional club 
Club with elaborate clubhouse con¬ 
stantly devoted to social activities on 
broad scale held properly taxable as 
a “social club,” even though pre¬ 
dominant purpose of club was patri¬ 
otic and professional.—Chance v. U. 
S„ CtCL, 9 F.Supp. 1011. 

12. U.S.—Lake of the Forest Club v. 
U. S., C.C.A.Kan., 137 P.2d 843— 
Town Club of St. Louis v. U. S., D. 
C.Mo., 60 F.2d 628, affirmed, C.C.A., 


68 P.2d 620—^Army and Navy Club 
of America v. U. S., CtCL, 53 F.2d 
277, certiorari denied 52 S Ct 405, 
285 U.S. 548, 76 L.Ed. 939—Wo¬ 
men’s University Club of Seattle v. 
Poe, D.C.Wash., 52 F.2d 447—Wo' 
men’s University Club v. U. S., 50 
F.2d 469—^Fleming v. Reinecke, D. 
C.IIL, 43 P.2d 257, affirmed, C.C.A. 
1931, 52 P.2d 449, 80 A.L.R. 1293, 
certiorari denied 52 S.Ct. 266, 284 U. 
S. 689. 76 L.Ed. 582—Park Club v. 
U. S., CtCL, 29 F.Supp. 872—Du¬ 
quesne Club V. U. S., CtCL, 23 F. 
Supp. 781, certiorari denied 59 S.Ct 
590, 306 U.S. 649, 83 L.Ed. 1047— 
Denniston v. U. S., D.C.Ala., 23 F. 
Supp. 305—St. Nicholas Club of 
City of New York v. U. S, CtCL, 
22 F.Supp. 434—Union Club of 
Hoboken v. U. S., CtCL, 22 F.Supp. 
416—Bunker Hill Country Club v. 
U. S., CtCL, 9 F.Supp. 52, motion 
overruled 10 F.Supp. 159, certiorari 
denied 56 S.Ct 94, 296 U.S. 583, 80 
L.Ed. 412—Saginaw Club v. U. S., 
Ct.CL, 7 F.Supp. 302—Union League 
Club of Chicago v. U. S., CtCL. 
4 F.Supp. 929—^Wichita Commercial 
& Social Club Ass’n v. U. S., Ct 
CL, 2 F.Supp. 476—Fisler v. U S., 
66 Ct.Cl. 220, certiorari denied 49 
S.Ct 251. 279 U.S. 836, 73 L.Ed. 
984. 

Particular types of clubs held “so¬ 
cial” 

(1) Athletic or sporting.—^U. S. v. 
Anderson, C.C.A.I1L, 108 F.2d 475, 
certiorari denied Anderson v. U. S., 
60 S.Ct 890, 309 U.S. 688, 84 L.Ed. 
lOSl—Block Hall v. U. S., CtCL, 57 
F.2d 918—Camp Fire Club of Ameri¬ 
ca V. U. S., CtCL, 1 F.Supp. 782. 

(2) Eating.—^Duquesne Club v. 
Bell, C.C.A.Pa., 127 F.2d 363, 143 
A.L.R. 1377, certiorari denied 63 S. 
Ct 30, 317 U.S. 638, 87 L.Ed. 514, 
rehearing denied 63 S.Ct 152, 317 

U. S. 706, 87 L.Ed. 563—Duquesne 

Club V. Driscoll, C.C.A.Pa., 127 P.2d 
363, 143 A.L.R. 1377, certiorari de¬ 
nied 63 S.Ct 30, 317 U.S. 638, 87 
L.Ed. 514, rehearing denied 63 S.Ct. 
152, 317 U.S. 706, 87 L.Ed. 563, and 
overruling Union Club of Pittsburgh 

V. Heiner, C.C.A.Pa., 99 P.2d 259— 
Detroit Club v. U. S., CtCL, 22 F. 
Supp. 424—Union Club Co. v. U. S., 21 
F.Supp. 412. 

(3) Faculty.—Quadrangle Club v. 

U. S., C.C.A.I1L, 64 F.2d 80—Faculty 
Club of the University of California 

V. U. S., CtCL, 66 CtCL 754. 

(4) Fraternal.—Phi Gamma Delta 
Club V. U. S., CtCL, 5 F.Supp. 140. 

(6) Literary, artistic, or scientific. 
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—University Club, City of Washing¬ 
ton, D. C., V. U. S., CtCL, 6 F.Supp, 
129—Qumnipiack Club v. U. S., Ct 
CL, 4 F.Supp, 996—Abbott v. U. S., 
66 CtCL 603, certiorari denied 50 S, 
Ct 15, 280 U.S. 554, 74 L.Ed. 610. 

(6) Professional.—Engineer’s Club 
of Philadelphia v. U. S., 42 F.Supp. 
182, 95 CtCL 42, certiorari denied 62 
S.Ct 1294, 316 U.S. 700, 86 L.Ed. 
1769, rehearing denied 63 S Ct 25, 
317 U.S. 705, 87 L.Ed. 562—Chicago 
Engineers' Club v. U. S., CtCL, 9 
F.Supp. 680—The Lambs v. U. S., Ct 
CL, 8 F.Supp. 737, certiorari denied 
56 S.Ct 589, 297 U.S. 713, 80 L.Ed. 
999. 

(7) Other clubs.—Fleming v. 
Reinecke, C.CA.IIL, 52 F.2d 449, 80 
A.L.R. 1293, certiorari denied 52 S.Ct. 
266, 284 U.S. 689, 76 L.Ed. 582— 
Transportation Club of San Francis¬ 
co V. U. S., CtCL, 17 F.Supp. 201. 

13. U.S.—Union Club of Pittsburgh 

V. Heiner, C C.A.Pa., 99 P.2d 259— 
Builders’ Club of Chicago v. U. S., 
CtCL, 58 P.2d 503—Houston Club 
V. U. S., CtCL. 58 F.2d 487—Wash¬ 
ington Club V. U. S., CtCL, 49 F.2d 
656—Washington Club v. U. S., Ct 
CL, 38 P.2d 130—Seattle District 
No. 3 Mantle Club v. U. S., 47 P. 
Supp. 806, 98 Ct.Cl. 562—Century 
Club V. U. S., CtCL, 12 F.Supp. 617 
—Two-Thirty-Three Club v. Welch, 
D.C.CaL, 2 F.Supp. 963. 

58 C.J. p 782 note 34 [c]. 

Grymnasium facilities, which are 
only incidental and not material to 
purposes or existence of club, do not 
make club dues taxable as dues of 
“social club.”—^Whitehall Lunch Club 
V. U. S., CtCL, 9 F.Supp. 132. 
Particular types of clubs uot held 
“social” 

(1) Artistic.—The Cordon v. U. 
S., CtCL, 46 F.2d 719. 

(2) Business—^Krug v. Rasquin, 
D.C.N.Y., 21 F.Supp. 866. 

(3) Civic improvement—^Los An¬ 
geles City Club V. Welch, D.C.CaL, 44 
F.2d 239—City Club of St Louis v. 
U. S., D.C.Mo., 24 F.2d 743. 

(4) Eating.—Page v. Squantum 
Ass’n, C.C.A.R.I., 77 P.2d 918—Bank¬ 
ers’ Club of America v. U. S., Ct.Cl., 
37 F.2d 982—Whitehall Lunch Club 
v. U. S., CtCL, 9 F.Supp. 132—Al- 
dine Club v. U. S., 65 CtCL 315. 

(5) Educational.—Cosmos Club v. 

U. S., CtCL, 42 F.2d 321. 

(6) Faculty.—Tidwell v. Ander¬ 
son, C.C.A.N.Y., 72 F.2d 684. 

(7) Professional.—Chemists’ Club 

V. U. S., 64 CtCL 156. 
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It has further been held that a social, athletic, 
or sporting club need not be incorporated to render 
its membership fees taxable.^^ 

§ 532. - Futures 

Under a statute imposing a tax on futures, transac¬ 
tions in futures are subject to the tax whether or not 
they constitute sales. 

While it has been held that, to be taxable under a 
statute imposing a tax on “each sale, or agreement 
of sale, or agreement to sell, not including so-called 
transferred or scratch sales, at, or under the rules 
or usages of, any exchange, for future delivery,” 
a transaction must constitute a sale,i5 and the 
courts have passed on the question whether vari¬ 
ous transactions are subject to the tax as sales, 
the supreme court, as well as other authority^ has 
held that it is immaterial whether a transaction con¬ 
stitutes a sale,^*^ since the tax is not on the business 
transacted,but is an excise on the privilege, op¬ 
portunity, or facility offered at exchanges for the 
transaction of the business, separate and apart 
from the business itself.^*^ It has further been held 
that offers to sell a product or merchandise subject 
to deferred acceptance are taxable on the basis of 
the total price for which the seller agrees to sell,2i 
and not on the basis of the amount the broker is 
to receive.22 Such statute has been held to cover 
the Union Stock Yards of Chicago, as being an ex¬ 
change or board or similar place.^3 


To come within the statutory exemption as a 
scratch or transferred sale, a sale must be one in 
which there is an offsetting purchase and sale at 
the same price, on the same day, at the same ex¬ 
change, and for the account of the same person.^-t 

§ 533. - Insurance Policies 

Under former statutes taxing insurance policies, 
with the exception of those issued by certain types of 
organizations, it has been held that an insurance or¬ 
ganization is subject to the tax unless it clearly comes 
within the exemptions. Under a statute taxing foreign 
insurance, property need not be physically within the 
United States at the time insurance is effected for the 
tax to apply. 

Under former statutes imposing a tax on policies 
of insurance issued by any person, corporation, 
partnership, or association, and exempting from the 
operation of such tax certain fraternal benefit or¬ 
ganizations, certain organizations not organized for 
profit, and certain specified mutual organizations or 
like organizations of a purely local character it has 
been held that an organization issuing insurance 
policies is subject to the tax, unless it comes within 
the statutory exemptions.^S The exemption per¬ 
taining to fraternal benefit societies has been held 
to cover only organizations operating under the 
lodge system or operating for the exclusive benefit 
of the members of a fraternity itself operating un¬ 
der the lodge system,^® and the exemption of non¬ 
profit organizations has been held to cover only 

, Y., 83 F.2d 951, affirmed Dupont 

V. U. S., 57 S.Ct. 391, 300 U.S. 150, 
81 L.Ed. 570. 

Scalping* T3roteer exempt 
U.S—Dupont V. U. S., N.Y., 57 S.Ct. 

391, 300 U.S. 150, 81 L.Ed. 570. 
Transfer of 'brokerag'e account not 
exempt 

A broker’s transfer of a customer’s 
account m futures to another broker 
through an exchange by means of the 
delivery of “bought” and “sold” 
memoranda was held not a “scratch” 
or “transferred' sale within the ex¬ 
emption.—Dupont V. U. S., N.Y., 57 
S.Ct. 391, 300 U.S. 150, 81 L Ed, 670. 
25. U.S,—Bankers’ Planters’ Mut. 

Ins. Ass’n v. Walker, C.C.A.Ark., 
279 F. 53—Atlantic Coast Line R. 
Co. V. U. S., 66 Ct.Cl. 378. 

20. U.S.—Bankers’ & Planters’ Mut. 
Ins. Ass’n v. Walker, C.C.A.Ark., 
279 F. 53—Atlantic Coast Line R. 
Co. V. U. S., 66 Ct.Cl. 378. 

By the “lodge system” is generally 
understood an organization which 
holds regular meetings at a desig¬ 
nated place, adopts ta representative 
form of government, and performs 
its work according to ritual.—West¬ 
ern Funeral Ben. Ass’n v. Hellmich, 
D.C.MO., 2 F.2d 367. 


14. U.S.—^Duquesne Club v. Bell, C. 
C.A.Pa., 127 F.2d 363, 143 A.L R. 
1377, certiorari denied 63 S.Ct. 30, 
317 US. 638, 87 L Ed. 514, rehear¬ 
ing denied 63 S Ct. 152, 317 U.S. 
706, 87 L.Ed. 563—Duquesne Club 
V. Driscoll, C.C.A.Pa., 127 P.2d 363, 
143 A.L.R. 1377, certiorari denied 
63 S.Ct. 30, 317 U.S. 638, 87 L.Ed. 
514, rehearing denied 63 S.Ct. 152, 
317 U.S. 706, 87 L Ed. 563—Dennis- 
ton V. U. S., D.C.Ala., 23 F Supp. 
305—Bunker Hill Country Club v. 
U. S., Ct.CL, 9 F.Supp, 52. 

15. U.S.—U. S. V. Uhlmann Grain 

Co., CC.A.I11., 84 F.2d 901. 

la U.S.—Dupont V. U. S,, N.T., 57 
S.Ct 391, 300 U.S. 150, 81 L.Ed. 
570. 

Each separate sale of the same lot 
of merchandise, although the only 
memorandum is one made at the close 
of the day showing a sale from the 
original seller to the last buyer, is 
subject to the tax.—Calkins v. Smie- 
tanka, D.C.Ill., 240 P. 138. 

Accommodation, trades or position 
loans are not subject to the tax as 
sales.—U. S. v. Uhlmann Grain Co,, 
C.C.A.I11., 84 F.2d 901. 

17. U.S.—Dupont V. U. S., IST.Y., 57 
S.Ct. 391, 300 U.S. 150, 81 L.Ed. 


570—F. S. Lewis & Co. v. V. S., C. 
C.A Ill., 102 F.2d 177, certiorari de¬ 
nied 60 S.Ct 80, 308 U.S. 567, 84 
L.Ed. 476. 

IS. U.S.—Dupont V. U. S., H.T., 57 S. 
Ct 391, 300 U.S. 150, 81 L.Ed. 570 
—P. S. Lewis & Co. v. U. S., C.C. 
A.III., 102 P.2d 177, certiorari de¬ 
nied 60 S.Ct 80, 308 U.S. 567, 84 
L.Ed. 476. 

19. U.S.—Dupont V. U. S., PT.Y., 57 
set 391, 300 U.S. 150, 81 L.Ed 
570—^Nicol V. Ames, Ill., 19 S.Ct 
522, 173 U.S. 509, 43 L.Ed. 786— 
P. S. Lewis & Co, v. U. S., C.C.A 
Ill., 102 F,2d 177, certiorari denied 
60 S.Ct 80, 308 U.S. 567, 84 L.Ed 
476. 

20. U.S.—^Dupont V. U. S., N.Y., 67 S. 
Ct 391, 300 U.S. 150, 81 L.Ed. 570— 
F. S. Lewis & Co. v. U. S., C.C.A 
Ill., 102 F.2d 177, certiorari denied 
60 S.Ct. 80, 308 U.S. 667, 84 L.Ed. 
476. 

21. U.S.—Calkins v. Smietanka, D.C. 
Ill., 240 P. 138. 

22. U.S.—Calkins v. Smietanka, su¬ 
pra. 

23. U S.—Nicol V. Ames, Ill., 19 S. 
Ct 522, 173 U.S. 609, 43 L.Ed. 7SG. 

24. U.S.—^Dupont v. U. S., C.C.A.N. 
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those organized and operated exclusively for reli¬ 
gious, charitable, scientific, or educational purpos¬ 
es,it being considered immaterial, as to other 
organizations, whether the business is conducted 
for profit.-^ To come within the exemption of the 
specified mutual insurance organizations or like or¬ 
ganizations of a purely local character, it has been 
held that an organization must be a “like organiza¬ 
tion” within the meaning of the statute,that its 
membership must be confined to one locality,30 and 
that its income must consist solely of assessments, 
dues, and fees collected from its members for the 
sole purpose of meeting its expenses.3i 

The tax has been held applicable irrespective of 
the name given to the contract of insurance,32 or 
of whether the organization is subject to income 
or excess profits taxes ;33 and the fact that pre¬ 
miums are characterized as advance deposits to 
insure the subscriber’s share of the losses and ex¬ 
penses will not serve to avoid the tax,34 As to life 
insurance, it has been held that the tax is levied 
on the amount of the organization’s liability on the 
policy at the time the tax is assessed,35 although all 


liability is contingent on the continuance of pay¬ 
ments by the insured.36 A policy combining the 
features of a life insurance policy and those of a 
casualty policy has been held taxable both as a 
life and as a casualty policy.37 

Since an association, within such statute, has 
been held to be a group of persons organized for 
the purpose of insurance,38 it has been held that 
the subscribers to an insurance exchange who as¬ 
sociate, coact, or co-operate in any way to carry on 
its business are subject to the tax as an associa¬ 
tion,39 regardless of the extent of the participation 
of each subscriber,40 and regardless of what the 
bookkeeping or contractual arrangements are among 
themselvesri^ To be subject to the tax, however, 
it has been held that an insurance exchange need 
not be an association,^3 since the individuals com¬ 
prising the exchange are “persons” within the stat- 
uteri3 

Foreign insurance. Under a statute taxing for¬ 
eign insurance on property in the United States, it 
has been held that the property insured need not 
be physically within the United States at the time 


Exclusive Ijeueflt necessary 
tJ.S.—Western Funeral Ben. Ass*n v. 
Hellmich, supra. 

27. U.S.—Bankers' & Planters' Mut. 
Ins. Ass'n v. Walker, C.C.A.Ark., 
279 F. 53. 

28. XJ.S.—Pickering- v. Alyea-Nichols 
Co.. C.C.AIll., 21 F.2d 601, certio¬ 
rari denied Alyea-Nichols Co v. 
Pickering-, 48 S.Ct. 208, 276 U.S. 
617, 72 L.Ed. 733—Atlantic Coast 
Line R. Co. v. U. S., 66 Ct.Cl. 378. 

29. U.S.—Bankers' & Planters' Mut. 
Ins. Ass’n v. Walker, C.C.A.Ark., 
279 F. 53. 

Eife insurance not exempt 

Life insurance is too well known 
and important to suppose that con¬ 
gress would detail hail, cyclone, and 
fire insurance, and intend life insur¬ 
ance to be included in the general 
expression of “like association."— 
Shelby County Mut. Relief Ass’n v. 
Schwaner, D.C Ill., 2l P.2d 252— 
Bankers’ & Planters' Mut. Ins. Ass’n 
V. Walker, C.C.A.Ark., 279 F. 53. 

30. U.S.—Bankers' <& Planters’ Mut. 
Ins. Ass’n v. Walker, supra. 

Organizations held subject to tax 
U.S.—Jewelers’ Safety Fund Soc. v. 
Edwards, D C.N.Y., 12 F.2d 458, af¬ 
firmed, C.C.A., 24 F.2d 885—Hard¬ 
ware Underwriters & National 
Hardware Service Corporation v. 
U S., 65 Ct.Cl. 267, certiorari de¬ 
nied 49 S.Ct. 81, 278 U.S. 645, 73 
L.Ed. 659. 

51. U.S.—Bankers’ <fe Planters' Mut. 
Ins. Ass’n v. Walker, C.C.A.Ark., 
279 F. 53—American Exchange Un¬ 
derwriters V. U. S.. 68 CtCl. 36. 
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Income from investment 
U.S.—Hardware Underwriters & N’a- 
tional Hardware Service Corpora¬ 
tion V. U. S., 65 Ct.Cl. 267, certio¬ 
rari denied 49 S.Ct, 81, 278 U.S. 
645, 73 L.Ed. 559. 

32. U.S.—Atlantic Coast Line R. Co. 
V. U. S.. 66 Ct.Cl. 378. 

33. U.S.—Jewelers’ Safety Fund Soc. 
V. Edwards, C.C.A.N.Y., 24 F.2d 385. 

34. U.S.—Pickering v. Alyea-Nichols 
Co., C.C.A.I11,, 21 F.2d 501, cer¬ 
tiorari denied A.lyea-Nichols Co. v. 
Pickering, 48 S Ct. 208, 276 U.S 617, 
72 L.Ed. 733—Jewelers' Safety 
Fund Soc. V. Edwards, DCNY., 12 
F.2d 458, affirmed, C.C.A.1928, 24 
P.2d 385—Hardware Underwriters 
& National Hardware Service Cor¬ 
poration V. U. S., 65 Ct.Cl. 267, cer¬ 
tiorari denied 49 S.Ct. 81, 278 U.S. 
645. 73 L.Ed. 669. 

35. U.S.—Bankers' & Planters’ Mut. 
Ins. Ass’n v. Walker, C.C.A.Ark., 
279 P. 63. 

39. U.S.—Bankers’ & Planters' Mut. 
Ins. Ass’n v. Walker, supra. 

37. U.S.—New York Life Ins. Co. v. 
U. S., C.C.A.N.Y., 12 F.2d 643, cer¬ 
tiorari denied 47 S.Ct. 101, 273 U.S. 
711, 712, 71 L.Ed. 853. 

Bouble indemnity and disability pol¬ 
icies! 

Policies providing double indem¬ 
nity for accidental death and an 
annual Income during total disabil¬ 
ity, in addition to ordinary life fea¬ 
tures, were held taxable both as life 
and casualty policies.—^New York 
Life Ins. Co. v. U. S„ supra. 
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33. U.S.—Pickering v. Alyea-Nichols 
Co., C.C.A.Ill., 21 P.2d 501, certio¬ 
rari denied, Alyea-Nichols Co. v. 
Pickering, 48 S Ct. 208, 276 U.S. 
617, 72 LEd. 733—Atlantic Coast 
Line R. Co. v. U. S., 66 Ct.Cl. 378— 
Hardware Underwriters & National 
Hardware Service Corporation v. U. 
S., 65 Ct.Cl. 267, certiorari denied, 
49 S.Ct. 81, 278 U.S. 645, 73 L.Ed. 
659. 

39. U.S.—Hardware Underwriters & 
National Hardware Service Corpo¬ 
ration V. U. S., supra. 

Subscribers agreeing* to share loss 
taxable 

U.S.—Pickering v. Alyea-Nichols Co„ 
C C.A.IIL, 21 F.2d 501, certiorari 
denied Alyea-Nichols Co. v. Pick¬ 
ering, 48 S.Ct 208, 276 U.S. 617, 
72 L.Ed. 733. 

40. U.S,—Pickering v. Alyea-Nichols 
Co., supra. 

41. U.S.—Pickering v. Alyea-Nichols 
Co., supra. 

43. U.S.—Pickering v. Alyea-Nichols 
Co., supra—Hardware Underwrit¬ 
ers & National Hardware Service 
Corporation v. U. S., 65 Ct.Cl. 267, 
certiorari denied 49 S.Ct. 81, 278 
U.S. 646, 73 L.Ed. 569. 

43. U.S.—Pickering v. Alyea-Nichols 
Co., C.C.A.I11., 21 F.2d 501, certio¬ 
rari denied Alyea-Nichols Co. v. 
Pickering, 48 S.Ct. 208, 276 U.S. 
617, 72 L.Ed. 733—Hardware Un¬ 
derwriters & National Hardware 
Service Corporation v. U. S., 66 Ct. 
Cl. 267, certiorari denied 49 S.Ct. 
81. 278 U.S. 645, 73 L.Ed. 669. 
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the insurance is effected for the tax to apply,^^ but 
that where property, while covered by foreign in¬ 
surance, is in the United States only for a trifling 
portion of its voyage, the premiums paid for such 
insurance are immune from the tax.*^® 

§ 534 . - Liquors 

a. Distilled spirits 

b. Fermented liquors 

c. Wines 

a. Distilled Spirits 

(1) In general 

(2) Liability for tax 

(3) Superintendence of business 

(4) Assessments against distillers 

(5) Exceptions; allowance for destroyed 

spirits 

(1) In General 

The tax on distilled spirits applies to all products of 
distillation, including those illegally produced. 

The tax on distilled spirits applies to all products 
of distillation, by whatever name known, which 
contain distilled spirits or alcohol, and includes all 


mixtures or dilutions.*^® The tax is levied whether 
the distilled spirits are legally or illegally produc¬ 
ed,and when tax-paid spirits are mixed or suf¬ 
fered to be mixed with nontax-paid spirits, so that 
the proportion of each cannot be ascertained, tax 
must be paid on the whole mixture.^^ 

Under statutory provisions, the term '"distilled 
spirits” may include rectified as well as nonrectified 
spirits.49 In addition to the general tax on dis¬ 
tilled spirits and wines, a tax has been imposed on 
distilled spirits, wines, and mixtures which have 
been rectified, purified, or refined, in the manner 
prescribed by the statute,except gin produced by 
the redistillation of a pure spirit over juniper ber¬ 
ries and other aromatics.®^ Regulations of the com¬ 
missioner of internal revenue with regard to recti¬ 
fiers and prescribing the form of notice of intention 
to rectify have been held authorized.^2 

A ''distiller'', as the term is defined in connection 
with the obligation to pay a tax on distilled spirits, 
is one who produces distilled spirits, or who brews 
or makes mash, wort, or wash, fit for distillation 
or for the production of spirits, or who, by any 
process of evaporation, separates alcoholic spirit 


44. U.S.—Amtorg Trading Corpora¬ 
tion V. U. S., C.C.AK.T., 103 F.2d 
339. 

45. U.S.—^Amtorg Trading Corpora¬ 
tion V. XT. S., supra. 

46. XJ.S.—Jordan v. Roche, N.Y., 33 
S.Ct, 573, 228 U.S. 436, 57 L.Ed. 
908—U. S. V. Glidden Co., C-C.A. 
Ohio, 119 P.2d 235, certiorari de¬ 
nied Glidden Co. v. U. S., 62 S.Ct 
182, two cases, 314 U.S. 678, 86 L». 
Ed. 642. 

Occupation or business taxes affect¬ 
ing liquor dealers, brewers, recti¬ 
fiers, and still manufacturers see 
supra § 613. 

Statutory defialtiOBLS construed 
U.S,—De Premery & Co. v. U. S., 138 
P.2d 161. 31 C.C.P.A. (Customs) 83, 
certiorari denied 64 S.Ct. -e-SS, 321 
U.S. 782, 88 L.Ed 1074—U. S. v. 
Anthony, C.C.N.Y., 24 P.Cas.No.l4,- 
460, 14 Blatchf. 92—18 C.J. p 1288 
note 24 [a]. 

Xiiq.iLids held to bo distilled spirits 

(1) Apple brandy.—U. S. v. Ride¬ 
nour, D.C.Va., 119 P. 411. 

(2) Bay rum.—Bornn v. U. S., 61 
Ct.Cl. 426, certiorari denied 46 S.Ct 
637, 271 U.S. 684. 70 L.Ed. 1160—33 
C.J. p 336 note 69 [a]. 

(3) Other liquids.—^De Premery & 
Co. V. U. S., 138 P.2d 161, 31 C.C.P.A. 
(Customs) 83, certiorari denied 64 S. 
Ct 638, 321 U.S. 782. 88 L.Bd. 1074— 
Atmore & Sobs v. Rotheusies, D.C. 
Pa.. 33 F.Supp. 350—S8 CJ. p 336 
note 69 Cb], [cL 


“Soafcage” and “remnants" 

(1) Distilled spirits recovered by 
a process of extracting soakage from 
wood of empty barrels are taxable.— 
Hunter v. E. S. Corning & Co., C.C. 
A.I1L, 86 F. 913, 30 C.C.A. 483. 

(2) However, remnants of tax- 
paid spirits left in barrels and ex¬ 
tracted by rinsing, and not constitut¬ 
ing ''soakage”, are not taxable.— 
Bernheim Distilling Co. v. Mayes, D. 
C.Ky., 268 F. 629. 

“Proof* and “specific gravity” 

U. S.—Douisvllle Public Warehouse 
CUy. V. Collector of Customs, Ky., 
49 P. 661. 1 C.C.A. 371, 

The K'ational Prohibition Act of 
Oct. 28, 1919, 41 U.S.SU at L. p 305 
c 85 tit II, did not repeal the tax 
imposed on distilled spirits.—Violette 

V. Walsh, D.C.Mont, 272 F. 1014, af¬ 
firmed, C.C.A., 282 P. 582, certiorari 
denied 43 S.Ct. 246, 260 U.S. 746, 67 
L.Ed. 492, and reversed on other 
grounds Violette v. Rasmusson, 44 
S.Ct. 332. 264 U.S. 668, 68 D.Ed. 853. 
Effect of War Prohibition Act, 40 TX. 

S.St. at I«. p 1045 

U.S.—Maresca v. U. S., C.C.AlSr.Y., 
277 P. 727, certiorari denied, 1922, 
42 S.Ct. 183, 267 U.S. 667, 66 D.Ed. 
420. 

Denatured aloohol 

Under the Eighteenth Amendment, 
congress had power to prevent or 
regulate the sale of denatured alco¬ 
hol which was not usable as a bev¬ 
erage, and to that end could pro¬ 
vide for its taxation.—U. S. v. Glid- 
den Co., C.aA.Ohio, 119 P.2d 235, 
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certiorari denied Glidden Co. v. U. 

5., 62 S.Ct. 182, two cases, 314 U.S. 
678, 86 D.Ed. 642. 

47.. U.S.—Dougherty v. Lewis, C.C.A. 
Cal., 115 F.2d 478—U. S. v. U. S. 
Industrial Alcohol Co., C.C.AMd., 
103 P.2d 97—Commercial Credit 
Corporation v. U. S., C.C.A.N.Y., 18 
F.2d 927—U. S. v. One White One- 
Ton Truck, D.C,Wash., 4 F.2d 413 
—U. S. V. One 1937 Model Ford 
Coach, Motor No. 3972861, D.C.D.C., 
57 F.Supp. 977—CoJetti v. Cassidy, 
D.C.Wyo., 12 F.Supp. 21—U. S. v. 
Guthrie, D.C.Ohio, 283 P. 704—Vio¬ 
lette V. Walsh. C.C.AMont, 282 F. 
582, certiorari denied 43 S.Ct. 246, 
260 U.S. 745, 67 L.Ed. 492, and 
reversed on other grounds Violette 
V. Rasmusson, 44 S.Ct. 332, 264 U.S. 
568, 68 L.Ed. 853. 

D.C.—U. S. V. Milstone, 6 F.2d 481, 55 
App.D.C. 356. 

48. U.S.—^Western Extracting Co. v. 
Smietanka, Ill., 234 F. 229, 148 
C.C.A. 131. 

49. U.S.—Boyd V. U. S., C.C.N.T., 3 
P.Cas.No.1,749, 14 Blatchf. 317, 319. 

50. U.S.—Pleischmann Mfg. Co. v. 

Irwin, C.C.A.N.T., 6 F.2d 167— 

Mayes v. Paul Jones & Co., C.C.A. 
Ky., 270 F. 121. 

j “Purifying” or “refining” defined 
U.S-—Mayes v. Paul Jones & Co., C. 
C-AKy., 270 P. 121. 

51. U.S.—Pleischmann Mfg. Co. v. 
Irwin, C.C.A.N.Y., 6 F.2d 167. 

5fi. U.S.—Thacher v. U. S., N.Y., 103 
U.S. 679, 26 L.Ed. 635. 
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from any fermented substance, or who, making or 
keeping mash, wort, or wash, has also in his pos¬ 
session or use a stilL^^ One who is in possession 
of a still may be considered a distiller because he 
keeps mash, wort, or wash, only if the mash, wort, 
or wash be such as will produce spirits on distilla- 
tion.^4 The recovery of distilled spirits from empty 
distiller’s packages by the use of steam or hot wa¬ 
ter is tantamount to the production of spirits, and 
the person who recovers such spirits is held liable 
as a distiller.^^ 

Floor taxes. The so-called ''floor tax” is a tax 
on distilled spirits produced in, or imported into, 
the United States, on which the internal revenue 
tax has been paid, and which, on a designated date, 
are held and intended for sale, or for use in the 
manufacture or production of any article intended 
for sale.^® The purpose of floor taxes is to equal¬ 
ize or balance, on the day after passage of the act, 
the taxes on spirits held for any purpose, with those 
that might thereafter be imported or withdrawn 
from domestic warehouses, thus precluding importa¬ 
tions and withdrawals in anticipation of an increase 
in taxation.S*^ 

Marks and brands. Under some revenue acts, 
packages of spirits put up by rectifiers and whole¬ 
sale liquor dealers, containing five gallons or more, 
were required to be stamped and branded.®^ 


(2) Liability for Tax 

Statutes which provide who shall be liable for taxes 
on distilled spirits are to be construed so as to accom¬ 
plish the legislative intention. The tax attaches as soon 
as the spirits are produced. 

A statute providing that every proprietor or pos¬ 
sessor of, and every person in any manner inter¬ 
ested in the use of, any still, distillery, or distilling 
apparatus, shall be jointly and severally liable for 
the taxes imposed on the distilled spirits produced 
therefrom was designed to prevent evasion of the 
tax^^ and to circumvent fraud on the govern¬ 
ment,^® and is to be construed so as to accomplish 
the intention of the legislature.^! Profit taking 
with knowledge of the source of the profits con¬ 
stitutes the taker a person with the kind of inter¬ 
est required by the statute, so as to render him li¬ 
able for taxes.62 

More generally, it has been held that all persons 
having an' interest in the business are considered 
distillers and subject to the provisions of the law 
requiring the pa 3 anent of tax.®3 Corporations may 
carry on the business of distilling; the stockhold¬ 
ers are individually liable for taxes due, notwith¬ 
standing any state statute regulating the liability of 
stockholders in a corporation organized under state 
laws.®^ 


53. U.S.—In re One Vaporizer, D.C. 
KY., 18 F.Cas.No.10,537, 2 Ben. 
438. 

33 C.J. p 336 note 71. 

“Rectification or purification of 
spirits, after their distillation has 
been complete, in order to fit them 
for certain purposes of combination 
with other materials, is no part of 
the process of distillation."—U. S, v. 
Tenbroek, Pa., 2 Wheat. 248, 258, 4 
L.Bd. 231—33 C.J. p 336 note 71 [b]. 

Person who manufactures spiidts 
from frxiits or berries, from saloon 
washings containing fermented sub¬ 
stances, or from sour beer, becomes 
a distiller.—U. S. v. Marshall, C.C. 
Ohio, 26 P.Cas.No.15,726, 1 CincX. 
Bui. 36. 

54. U.S.—U. S. V. Frerichs, C.C.N.Y., 

25 F.Cas.No 15,166, 16 Blatchf. 647, 

26 Int.Rev.Rec. 319, affirmed 1 S. 
Ct. 169, 106 U.S. 160, 27 L.Ed. 128. 

55. U.S.—Hunter v. B. S. Corning, 
& Co., Ill., 86 F. 913, 30 C.C.A. 483. 

56. U.Sp—Greenbrier Distillery Co. 
V. U. S., D.C.Ky., 288 F. 893. 

When tan becomes effective 

Under statute imposing fioor stocks 
tax on liquors held for sale on No¬ 
vember 1, 1942, and malting tax pay¬ 
able on or before Feb. 1, 1943, liabil¬ 
ity for tax attached, and tax was 
'Imposed," on Nov. 1, 1942, and no 


specific act was essential for "imposi¬ 
tion" of the tax.—U, S. v. Gold, D.C. 
N.J., 53 F.Supp. 848. 

Insolvent owner 

U.S.—Heyman v. U. S., C.C.A.Tex., 
285 P. 685. 

33 C.J. p 336 note 83 [a]. 

Tax applicable to imported spirits, 
as well as domestic.—U. S. v. Leeb, 
C.C.A.N.Y., 20 F.2d 355, certiorari de¬ 
nied 48 S.CU 115, 275 U.S. 553, 72 L. 
Ed. 422. 

57. U.S.—Atmore & Sons v. Rothen- 
sies, D.C.Pa., 33 F.Supp. 350. 

58. U.S.—U. S. V. Thirty-two Bar¬ 
rels of Distilled Spirits, D.C.Ohio, 
5 F. 188. 

33 C.J. p 344 notes 70-72. 

59. U.S.—^Dougherty v. Lewis, C.C. 
A.CaL, 115 P.2d 478. 

60. U.S.—Dougherty v. Lewis, su¬ 
pra. 

61. U.S.—Dougherty v. Lewis, D.C. 
Cal., 28 F.Supp. 621, affirmed, C.C. 
A.. 116 F.2d 478. 

Lessor 

(1) Where plaintiff subleased 
property to individuals who utilized 
buildings located thereon for illegal 
operation of a still and plaintiff knew 
of the illegal use of the property, 
plaintiff was a person interested, 
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within the meaning of statute.— 
Dougherty v. Lewis, C.C.A.Cal., 115 
P.2d 478—Clifford v, Rothensies, D. 
C.Pa., 46 F.Supp. 782. 

(2) However, it has also been 
held that a direct interest in the 
business must be shown, and that a 
person's interest as a lessor, or sis a 
creditor who expected to collect his 
claims if the business proved suc¬ 
cessful, is not sufficient, although he 
had knowledge that Illicit spirits 
were being manufactured on the 
premises.—U. S v. Van Slyke, C.C. 
Wis., 28 F.Cas.No. 16,610, *8 Biss. 227. 

62. U.S.—^Dougherty v. Lewis, D.C. 
Cal., 28 F.Supp. 621, affirmed, C.C. 
A., 115 F.2d 478. 

63. U.S.—U. S. V. Howard, D.C.Mo., 
26 F.Cas.No. 15,401, 11 Int.Rev.Rec. 
119. 

64. U.S.—U. S. V. Welters, C.C.Cal., 
46 F. 509. 

33 C.J. p 336 note 78. 

Municipal corporation which en¬ 
gages in the business of distilling 
and selling ardent spirits is none the 
less liable for the internal revenue 
taxes thereon because it had no au¬ 
thority under its charter to engage 
in the business,—City of Salt Lake v. 
Hollister, Utah, 6 aCt. 1066, 118 U. 
S. 266, 80 L.Bd. 176. 
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When tax attaches. The tax on distilled spirits 
attaches as soon as the spirits are produced,®5 and 
must be paid by the manufacturer even in the case 
of their destruction, unless the circumstances on 
which he relied for exemption came within the 
particular description in some one of the remedial 
statutes.®® It has been held that the tax on im¬ 
ported distilled spirits may be levied and collected 
only after their importation into this country.®*^ 

(3) Superintendence of Business 

The government has the right to superintend and 
control the manufacture of distilled spirits for the pur¬ 
pose of collecting the tax imposed thereon. Statutory 
requirements with respect to the keeping of books and 
records relating to distilled spirits must be followed. 

Under the revenue acts, for the purpose of col¬ 
lecting the tax imposed on distilled spirits, the com¬ 
plete superintending control of the business of dis¬ 
tillers is exercised by the government, and, when 
persons enter the business, they contract to submit 
to this governmental surveillance;®® thus, congress 
has the power to compel distillers to affix certain 
meters to their stills as a condition precedent to 
carry on their business.®® The stringent provisions 
of the law requiring the apparatus at distilleries to 
be constructed so as to prevent abstraction of spir¬ 
its were intended to prevent fraud and to secure 
the tax."^® 

Books and records. Under the internal revenue 
laws, distillers are required to keep books contain¬ 
ing entries prescribed by law, according to the form 


prescribed by the commissioner of internal reve- 
nue.71 Wholesale liquor dealers and rectifiers are 
required to keep a daily record of distilled spirits 
received and disposed of by them under such rules 
and regulations as the commissioner of internal 
revenue may prescribe.*^^ Where persons are both 
wholesale and retail liquor dealers at the same 
place, spirits received are required to be entered 
in the record and entry must be made of transfer 
to themselves as retail liquor dealers.'^^ 

(4) Assessments against Distillers 

(a) In general 

(b) For deficiency in production or for 

excess of materials used 

(c) Relief from assessments 

(a) In General 

Under the revenue acts, a survey of a distillery is 
required In order to determine its spirit-producing capac¬ 
ity; and an assessment based on a change of capacity 
without a new survey Is illegal. 

Under the revenue acts, a survey of the distillery 
is required for the purpose of determining its true 
spirit-producing capacity, a copy of which should 
be delivered to the distiller to fix his liability.'^'^ 
The survey and estimate of producing capacity are 
conclusive, while they remain, although subject to 
revision, under the direction of the commissioner of 
internal revenue.'^® The commissioner may at any 
time direct a new survey, if he is satisfied that the 
one already made is in any way incorrect or needs 
revision.*^® If, however, an assessor changes the 


65. U.S.—Thompson v. IT. S., Ky., 12 
S.Ct. 299, 142 U.S. 471, 35 L.Ed. 
1084. 

33 C.J. p 337 note 89. 

66. U.S.—Joseph B, Seagram & Sons, 
Inc. V. Smith, C.C.A.Ind., 113 F.2d 
357—Greenbrier Distillery Co. v. 
Johnson, Ky., 88 F. 638, 32 C.C.A. 

74. 

33 C.J. p 837 note 90. 

Allowance for tax on spirits des- 
troyed see infra subdivision a (5) 
of this section. 

67. U.S.—The Przemysl, D.C.La., 23 
F.2d 336. 

, sa U.S.—U. S. V. Mason, D.C.Ill., 
26 F.Cas.No.15.735, 6 Biss. 350, 21 
Int.Rev.Hec. 245. 

36 C.J. p 336 note 80. 

69. US—Finch v. U. S., CtCL, 102 
US. 269, 26 L.Ed. 165, 

33 C.J. p 341 note 9. 

70. U.S.—Felton v. U. S., Mass., 96 
U.S. 699, 24 L.Ed. 875. 

71. U.S.—U. S. V. Three Tons of 
Coal, D.C.Wis., 28 F.Cas.No.16,515, 
6 Biss. 379, 21 InLR.ev.E.ec. 261. 

33 C.J. p 341 note 16. 


Failure to keep books as constitut¬ 
ing offense see infra § 991. 
Forfeiture for keeping false hooks 
see infra § 945. 

Penalties for failure to keep hooks 
see infra § 971. 

Wliere no form was prescribed, 
distillers were nevertheless bound to 
keep books and make therein the en¬ 
tries required by law.—In re Quan¬ 
tity of Distilled Spirits, D.C.N.Y., 20 
F.Cas.No.11,494, 3 Ben. 70, 23, 9 Int. 
Rev.Rec. 9—U. S. v. Thirty-Five 
Barrels of Pligh Wines, D.C.Ill., 28 
F.Cas.No.16,460, 2 Biss. 88, 9 Int. 
Rev.Rec. 67. 

72 . U.S.—U. S. V. Fifty Barrels of 
Whiskey, Ky., 25 F,Cas.No.l5,091, 
11 Int.Rev.Rec. 94. 

33 C.J. p 343 notes 68, '59. 

Dealers in foreign spirits 

(3) The record has been required 
to be kept by dealers in foreign, as 
well as by those in domestic, spirits. 
—U. S. V. McCullough, D.C.N.Y., 26 
F.Cas.No.15,665, 22 Int.Rev.Rec. 202. 

(2) However, it has also been 
held that only wholesale dealers in 
domestic spirits are referred to in 
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the section.—U. S. v. Reagan, D.C. 
Mass., 27 F.Cas.No.16,128, 16 Int.Rev. 
Rec. 8. 

Wliolesale dealer in malt liquors 
was not required to keep book.—U. S. 
V. Reagan, supra. 

73. U.S.—U. S. V. Malone, D.C.N.Y., 
26 F.Cas.No.15,713, 8 Ben. 674, 22 
Int.Rev.Rec. 13 4. 

74. U.S.—U. S. V. Ferrary, Tenn., 93 
U.S. 625. 23 L.Ed. 832. 

33 C.J. p 341 note 4. 

75. U.S.—U. S. V. Ferrary, Tenn., 93 
U.S. 62'5, 2'3 LEd. 832. 

33 C.J. p 341 note 6. 
loss 021 regaiigiug 
Where distiller of alcohol for bev¬ 
erage purposes prior to Prohibition 
Act had alcohol in bond and gauged, 
and thereafter withdrew portion for 
denaturation, loss ascertained on re¬ 
gauging exceeding allowable quantity 
was taxable.—Corning Distilling Co. 
V. U. S., 66 CtCl. 268, certiorari de¬ 
nied 49 S.Ct. 264, 279 U.S. 843, 73 L. 
Ed. 988. 

76. U.S.—Stoll V. Pepper, Ky., 97 V.. 
S. 438, 24 L.Ed. 1070. 
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capacity of a distillery without a new survey, the 
assessment based thereon is illegalJ^ 

(b) For Deficiency in Production or for Ex¬ 
cess of Materials Used 

The producing capacity of a distillery, and not the 
amount of spirits produced, is made the measure of tax¬ 
ation, and assessments are made for deficiencies. Where 
the distiller uses materials in excess of the quantity al¬ 
lowed by the survey, he may be liable for tax on spirits 
that should have been produced from the excess. 

Under the revenue acts, in order to prevent the 
secret production of spirits and consequent eva¬ 
sion of the tax, the producing capacity of a dis¬ 
tillery, and not the amount of spirits produced, is 
made the measure of taxation.'^® The distiller must 
pay a tax based on a prescribed percentage of the 
estimated producing capacity of the distillery, 
whether or not the spirits are actually produced, 
and assessments may be made for deficiencies.'^^ 

For excess of materials used. In cases where 
material for distillation is used in excess of the 
quantity allowed by the survey, the distiller is liable 
to an assessment for tax on spirits that should have 
been produced from the material used in excess, 
whether the quantity reported to have been made 
equals or exceeds the specified percentage of the 
producing capacity of the distillery.®^ The statute 
docs not make the average daily capacity the stand¬ 
ard, but merely the capacity of the distillery; and 
the distiller cannot be assessed for an exce.ss of 
material u.scd over his surveyed capacity in one 
month when such excess will be balanced by a cor¬ 
responding deficiency in the next monlb.®^ "rbo 
object was to secure payment of the tax and not 


to impose a penalty for overproduction; double tax¬ 
ation was not intended.®^ A reduction in the pro¬ 
ducing capacity of a distillery may be obtained by 
the distiller, on giving notice to the collector speci¬ 
fying the revised quantity of spirits he desires to 
manufacture.®® 

(c) Relief from Assessments 

Relief from assessment is afforded in such cases as 
where the deficiency of production or the excess of ma¬ 
terials used IS unintentional or unavoidible, or due to a 
regular suspension of work by the distiller. 

Under statutory provisions, where the failure to 
produce the required percentage of producing ca¬ 
pacity, or the use of materials in excess of capacity, 
was due to such causes as misunderstanding of the 
law, unavoidable accident, or destruction by acci¬ 
dental fire or other casualty, the distiller is afforded 
relief with respect to the tax ;®'i but where the dis¬ 
tiller has been negligent he is not entitled to re- 
lief.®5 A regular suspension of work by a distiller 
relieves him from assessment for taxation during 
the interval between the time he so regularly sus¬ 
pends work and the time he actually resumes.®® 

(5) Exceptions; Allowance for Destroyed 
Spirits 

Alcohol may be withdrawn from bond, free of tax, for 
purposes specified by statute. Allowance is made, under 
statutory provisions, for abatement of the tax on spirits 
lost or destroyed under specified circumstances, as where 
the loss is caused by fire or other casualty. 

Under provisions of the revenue acts, alcohol may 
be withdrawn from bond free of tax for use in the 
arts and induslries, and certain other related pur- 
l)oscs,®'^ However, (lcnature<l alcohol which is di- 


77. U.R.—XT, R. V. Klnpr, IXC.N.Y., UO 
F.Cas.No.l5,533, 4 Ben, 476, 13 Int. 
Key, itee,. 1 2. 

78. Xr.S.- -SloU V. Pepper, Ky., 07 XT. 

S. 438. 24 1070—n. K. v. Uln- 

g^.v, Til., 82 IT.H. til, 15 Wall, I'll, 
21 40~XT. v. ni(‘Uet, IKd 

111., 24 RCan.No.l4.51)0, 15 Int.Hey. 
Rec. 85—U. v. Hallnran. (IC.N.W, 
26 P.OaaKo.:!5.286, X4 Bla-tcXiP 1, 22 
XntUey.Jtec. 321, 

79- U.S.—XT. S, y, Rlmrer, Ill,, 16 
Wall, XT.a, 111, 31 B.Rd. 40. 

33 O.J. p 342 note 37. 

rniit dlstllloa? cannot lie a?i«e.«ified 
for a delhdeney, unleio^ the notice re¬ 
quired by statute, of Calinrc to main¬ 
tain the rccpUred capacity, nliall Jmvc 
been f?lven him.--IT. B. v. Xtall, N.U, 
103 F, 604, 00 (IC.A. 134, 

80. XJ,R.--.We.it55<d v. Rabe, Ohio, 103 
U.8. 340, 20 UMd. 320. 

83 C.J. p 342 nolo 41* 

81. XJ.S.—Cbloago Blitilliuf Co, v, 


Btonc, Ill., 11 act 802, 140 XT.B. 
04 7, 35 I^Ed. 532. 

82, ir.B.—Btoll y. Puppor, TCy., 07 XT. 
B. 438, 24 h.ICfl I()70--UunUle v. 
CUlKuim' IriH. Co., C.C.Ohio, 6 le. 
143. 

S3, tr.H." "Caldwell v. W<d(/,cl, C.C, 
Ohio, 23 l'\Cnfi.No.2,3(ia, 23 Int.Uev. 
\uh\ :u;3. 

IBIfoct o%% liability for ©access of ma¬ 
terials used 

tr.a--Weltisei V. uahe, Ohio, 103 U.H. 
341), 26 L.Fd. 320. 

84. U.H.- "XT. H. V. N-tdirnalca Olntni- 
ing- i\i., 111., 80 F. 286. 26 C.C.A. 41,8 
--Jo.eeph R Hengram Hurm, Ine, 

CT, H., Ct.Cl, 36 F.Hnpp. 1013, 
certiorari dtmtidl 62 R.Ct. 102, 314 
tlH. 0.n;i 80 IMh 621. 

33 tU. P 343 note 46fii3, (hR 

85. lT.S,-"Jt».ueph R Heap,mm & Holm 
Inc* V. ir, H., Hupm. 

M. B.H,.CUnkenlmard v. tl. a, 

Ohio, 21 Wan* 06. 22 477. 
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Siispoaslon oatised by govenmeat 
XT.H. Cliiiken))<'a,rd v. If. H., aupra, 

33 a,J. p 342 note 39 [a], 
iQifcct of faiXuro to comply with stat- 
nto 

(1) Minor Irregular!Iiea as to 
I'ompliniiei* wiih the .«ilatu(o do not 
aiTed (he regularity of a nuMpension. 

PaulelH V, Tarhox, C.C.N.Y., G F. 
Can. No..3,5 68, 9 BlahdUt 170. 

(2) Tloweyer, under a rXatutory 
provlHiou that, unh'aH the dlntiller 
ehooHe.s to dieilroy manh on luind 
when h(' HUHpimd.M work, In' muat fix 
hlH time, HO that he <'aa run off such 
mimh hefon' tin' notice takes effect, 
aH after tln^ time ntaled lu' can have 
no maoh on the pn'iuiHeH, where tho 
(li.'-dllh'r refnaea to llK the (hn# to run 
off th<' maah on hand he fore the no¬ 
tice of muipvnnUm taken efftict, tlmra 
can he nf> legal HnKpennltm,««HtoweU 
V. WlUta.ma, (IP,Ohio, 23 F.Caa.No. 
13.615, 17 Int.Uev.Bec. 38* 

87. U.H*--WhHleau y* U. a, CCA. 

Cab, 14 F.24 682* 
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verted into channels of illicit trade has been held 
subject to tax, under a statute providing for pay¬ 
ment of tax if such alcohol is withdrawn and dis¬ 
tributed in violation of statute or regulations.^^ 

A vinegar manufacturer may make mash, wort, or 
wash, and employ vaporizing process under certain 
restrictions, without being subject to the tax on dis¬ 
tilled spirits,^® 

Allowance for tax on spirits destroyed. Under 
the revenue acts, provision has been made for abate¬ 
ment of the tax on distilled spirits where the loss 
of such spirits has been occasioned by fire, theft, 
and certain other unavoidable causes but losses 
due to negligence are not relieved against.^^ Un¬ 
der a provision concerning destruction by fire or 
other casualty, ‘'other casualty^’ has been held to 
mean accidental destruction by some cause, such as 
lightning, floods, cyclones, storms or other uncon¬ 
trollable force, which, as in the case of fire, ordi¬ 
nary foresight and prudence could not guard against 

or prevent.92 

Leakage, scyakage, or evaporation. Allowance is 
made for loss by reason of leakage, soakage, or 
evaporation under certain conditions and limita¬ 
tions, ^ 3 but such allowance rests on the express 


provisions of the statutes, and, when none is pro¬ 
vided for in the law, the courts can make none no 
matter how strong the equity may be.94 Distillers 
who shipped spirits to points within the United 
States under bond for foreign exportation and then 
changed their minds and put the spirits on the home 
market were held not entitled to the allowance for 
leakage in transportation.^^ An allowance has 
been permitted for leakage or loss by unavoidable 
accident occurring during transportation from a 
distillery warehouse to the port of export, but not 
for loss in the warehouse after filing the export 
bond and before withdrawal.36 

b. Fermented Lictuora 

statutory provisions imposing a tax on beer and other 
fermented liquors, and imposing requirements as to the 
keeping of books by brewers, must be followed. 

Under the provisions of the internal revenue acts, 
a tax is levied on beer and other fermented liquors 
brewed or manufactured and sold, or removed for 
consumption or sale, within the United States.®^ 
The tax cannot be based on the quantity of mate¬ 
rials received by the brewer and used in the man¬ 
ufacture of such liquors, unless there was fraud in 
his accounting for such mate rials. 


88- U.S.—In re Mifflin Chemical Cor¬ 
poration, C.C.A.Pa., 123 F.2d. 311, 
certiorari denied Sheridan v. Roth- 
ensies, 62 S.Ct. 804, 316 U.S. 815, 8S 
L.Ed. 1213—U. S. V. Van Schaack 
Bros. Chemical Works, U.C.Ill., 33 
F.Supp. 822. 

Diversion to heverage purposes 

(1) Under Revenue Act of 1918 § 
600, as amended, providing: for a tax 
on all distilled spirits diverted to 
beverag'e purposes, alcohol withdrawn 
for special denaturing* and sale to 
persons who would clean it and use 
it for beverag'e purposes was held 
taxable—U. S. v. Various Items of 
Personal Property, etc., C.C.A.N.Y., 40 
P.2d 422, affirmed Waterloo Distilling 
Corporation v. U. S., 61 S.Ct. 282, 282 
U.S. 677, 75 L.Bd. 658. 

(2) However, a manufacturer who 
purchased denatured alcohol free of 
tax and thereafter ca,used its diver¬ 
sion was held not liable for the tax, 
—U. S. V. Bornn, C.C.A.N.Y,, 104 P.2d 
641, certiorari denied Royal Indem¬ 
nity Co. V. U. S., 60 S.Ct. 143, 308 U. 
S. 606, 84 L.Ed. 606, and Bornn v. U. 
S., 60 S.Ct. 143, 308 U.S. 606, 84 L.Ed. 
507—U. S. V. Van Schaack Bros. 
Chemical Works, D.C.Ill., 33 F.Supp. 
822. 

89. U.S.—U. S. V. One Still, D.C.Ky.. 
27 F.Cas.No.15,956, -6 Int.Rev.Rec. 
220 . 

33 C.J. p 338 note 12. 

90. U.S.—^Hamilton v. Kentucky Dis¬ 


tilleries & Warehouse Co., C.C.A, 
Ky., 288 F. 326. 

38 C.J. p 337 note 90, p 343 note 49. 
Relief from assessment of deficiency 
tax see supra subdivision a (4) (c) 
of this section. 

Portifying room was held bonded 
warehouse within meaning of statute 
providing for release of tax liability 
for loss by theft.—Carter v. Bau¬ 
man, C.C.A.Cal., 19 F.2d 866. 

91. U.S.—Joseph E. Seagram & Sons, 
Inc. V. U. S., Ct.Cl., 36 F.Supp. 
1013, certiorari denied 62 S.Ct. 102, 
314 U.S. 653, 86 L.Ed. 524. 

92. U.S.—Crystal Springs Distillery 
Co. V. Cox, Ky., 49 F. 655, 1 C.C.A. 
365. 

I.OSS by “casualty” held not shown 
U.S.—Crystal Springs Distillery Co. 

V. Cox, supra. 

33 C.J. p 337 note 90 [a]. 

93. U.S.—Burrough v. Able, C.C.Pa., 
100 F. 66, reheard 102 P. 131. 

33 C.J. p 343 note 66. 

94. U.S.—Louisville Public Ware¬ 
house Co. V. Collector of Customs, 
Ky., 49 F. 661, 1 C.C.A. 371. 

Puerto Rico—Porto Rico Distilling 
Co. V. Treasurer, 26 Puerto Rico 
464. 

Allo*wance under Revenue Act of 1854 
U.S.—Thayer v. U. S., 4 Cl.CL 95. 

95. U.S.—G-regg v. U. S., 4 Ct.Cl. 
103. 

96. U.S.—Thompson v. U. S., Ky., 12 
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S.Ct. 299, 142 U.S. 471, 36 L.Ed. 
i 1084. 

97. U.S.—Ekhardt & Becker Brew¬ 
ing Co. V. Havana gh, C.C.A.Mich., 
112 P.2d 751. 

33 C.J. p 327 note 11. 

When tax effective 
U.S.—Shaefer v. Ketchum, C.C.N.Y., 
21 F.Cas.JN'o.12,693, 6 Int.Rev.Rec. 
4. 

“G-allon” defined 

U.S.—Hollender v. Magone, C.C.N.Y., 
38 F. 912, reversed on other 
grounds 13 S.Ct. 932, 149 U.S. 586, 
37 L.Bd. 860—Nichols v. Beard, C. 
C.Mass., 16 P. 436. 

27 C.J. p 939 note 16 [a] (1). 
Violation of la“w 

Beer made for beverage purposes 
in violation of law is subject to tax. 
—U. S. V. One Five-Ton Federal 
Truck. C.C.A.Pa., 25 F.2d 788. 

Removal of beer from brewery for 
bottling cannot be treated as other 
than a “removal for consumption or 
sale," making the beer taxable, where 
bottling is merely incidental to the 
purpose for which beer is brewed and 
sold.—Ekhardt & Becker Brewing 
Co. V. Kavanagh, C.C.A.Mich., 112 p. 
2d 761. 

98. U.S.—^U. S. V. Fidelity & Casual¬ 
ty Co. of New York, C.O.A.Pa., 116 
F.2d 476. 

Fraud 

The phrase "cases of fraud," as 
used in statute providing that noth- 
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Brewer's books. The entries called for by an 
act requiring a brewer to make daily entries, in a 
book kept by him, of materials purchased, and of 
malt liquors produced and sold or removed for con¬ 
sumption, are intended for the mutual protection 
of the government and the manufacturer.^^ The 
books ought to show the actiial production,^ and a 
book of general accounts kept by a brewer in con¬ 
ducting his business cannot be deemed such a book 
as the statute requires.^ All malt liquors manu¬ 
factured must be entered whether the brewer sells 
to other brewers or to the public.^ 

c. Wines 

A tax on wines produced In, or imported into, the 
United States is a production tax, notwithstanding pay¬ 
ment is deferred until the wine is sold or removed for 
consumption or sale. 

Under the revenue acts, a tax is imposed on still 
wines, including vermouth, and all artificial or im¬ 
itation wines or compounds sold as still wines, pro¬ 
duced in, or imported into, the United Stales, which 
is to be paid when such liquors are sold or re¬ 
moved for consumption or sale.'* The tax has been 
held to be one on production, and not on sale or re¬ 
moval, deferment of payment until sale or removal 
being merely a privilege of the producer;® but oth¬ 
er authority holds that the tax attaches only when 
the wine is sold or removed.® 

Floor tax. On a pledge of wine, with the legal 
title remaining in the winery, the winery is liable 
for a floor tax imposed on all wines held by the 


producer thereof and intended for sale or use in 
the manufacture or production of any article.^ 

§ 535 . - Narcotics 

A tax on narcotics has been levied under various 
revenue acts. 

Under provisions of revenue acts imposing a tax 
on opium or coca leaves or any compound, salt, de¬ 
rivative, or preparation thereof, a tax levied on 
novocaine derived from coal tar will not be sus¬ 
tained, although this substance might be chemically 
derived from coca leaves.^ Under a statute impos¬ 
ing a tax on all opium manufactured for smoking 
purposes, any process by which crude opium is con¬ 
verted into a product fit for smoking will be held to 
constitute such manufacture.^ 

Occupation or business taxes as affecting im¬ 
porters, manufacturers, and dispensers of, and deal¬ 
ers in, narcotics are considered supra § 514. 

§ 536. - Oils 

A tax on the first domestic processing of certain oils 
refers to the first such processing after the enactment of 
the tax statute. A tax on lubricating oil applies to cut¬ 
ting oils. 

The general purpose of an act imposing a tax on 
the first domestic processing of coconut oil and 
certain other oils, and defining this processing as 
the first use in the United States of the article 
taxed, in the manufacture of an article intended 
for sale, is to promote the interests of domestic oil 
producers through an excise tax,iO and revenue has 


ing contained in aubisectlon of stat¬ 
ute relatinj? to keopinK of record by 
manufacturer of liquors shall be 
construed to autborisKC an assessment 
on materials used In producing' liq¬ 
uors, etc., but that the subsection 
shall not apply to ''‘cases of fraud, 
was Intendt'd to mean instances of 
fraud such as occurrences In connec¬ 
tion with a brewer's account and re¬ 
port of materials received and used 
by him or in his payments of a tax 
on the reported product which indi¬ 
cate fraiidulcnt purpose and action. 
—U. S. v. Fidelity & Casualty Co. of 
Now Tork, supra. 

90. U.S,—BcTKdoll V. Pollock, Pa., 95 
tr.S, 337, 24 L.Kd, 612. 

1 . U.S.—-‘Dandelot v. Smith, Md., 18 
Wall. 642, 21 L.1M. 768. 

X U.S.—-0. S. V. Belling-Stoin, P.C, 
Mich., 26 F,CaH.No.l4,666, 16 Int, 
Ilev.Iloc. 92. 

3. U.S.— 0. &. V. Dooley, aCMnss., 
25 F.Cas.No.14,984, 21 IntJlev.lloc, 
116. 

4, U.S.—Rog'an v. Contorno, C.C.A. 
CaL, 132 F.2d 726. certiorari denied 
Conterno v, Rogan, CS B.Ct. 1174, 
S19 0.S. 766, 87 D.®d. 1708* 


Apple •win© 

In determining: whether product 
resulting: from partial fermentation 
of applo Juice is wine within taxinft 
statute, court was governed not by 
treasury rcKulatlon but by languaKC 
of Btatuto.-”''Sterling Cld<‘r Co. v. 
ITas.sett, C.C.A.Mass., 133 F.2d 690. 
Xilqnor hold not taxable as whao 

(1) Yennouth, under an earlier 
Htatut(‘..—Taylor v. Treat, C.C.N.Y., 
153 F. 666, afUrmed 166 F. 1021, 91 
C.C.A. 330. 

(2) WIno purchased for vln<*p:ar 
stock.—“Fresno Crape IVoducts Cor¬ 
poration V. 0. S., Ct.Cl., 11 F.Supp. 66. 
Revenue Act of 1872 construed 
U.S.—0. H. V. One Case, D.O.N.Y., 27 

F.CaH.No.16,922, 6 Ren. 493, 17 Int 

Rev. Hoc. 181. 

5. tr.S.—Uo^an v. Conterno, C.C.A. 

Cal, 132 F.2d 726, curtlorarl denied 

Conterno v. Rogran, 63 S.Ct 1174, 

3X9 0.S. 760, 87 h.FA. 1708. 
Bcitruction In winery 

The producer of wine destroyed by 
fire in iter bonded winery was prop¬ 
erly taxes on the wine, sub¬ 

ject to abatement provhhui by the 
Revenue Aot—dio^an v. Conterno, C. 
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C.A.Cal.. 132 P.2a T2S, cortiorarl de- 

tiled Oonlerno v. Rojvan, 63 S.Ct. 1174, 
3X9 U.S. 766, 87 IaTM. 1708. 

6- U.S.—Fresno Crape Products 

Corporation v. U. S., CtCl., 11 F. 
Supp. 56. 

7. U.S.-—Mount Tlvy Winery v. Lew¬ 
is, CaA.CaL, 134 F.2d 120. 

Fledgr®, and not sol©, held shown 
U.S.—-Mount Tlvy Winery v. Lewis, 
supra. 

8. U.S.—Twow© V. Parbwerke-Hocchst 
Co., K.Y., 240 F. 671, 163 C.C.A. 
469. 

X 0.8.—Marks y. 0. S., R*.Y., 196 F. 

476, 116 C.C.A. 250. 

33 C.J. p 334 note 36. 

Piirpos© of act 

An earlier act containing: Bimilar 
provisions was held deslg^-ned to yield 
HUbstantlal revtmuc, end not merely 
or prhnnrlly to prohibit the manufac¬ 
ture of sinokln^c oplum.—dX 8. v. 
Shelley, N.Y., 33 S.Ct 636. 229 U.S. 
239, 67 D.Fd. 1167. 

10 . U.S. -Akdgatc-Palmolive-Pect Co. 
V. 0. 8., Del., ®4 S.Ct 227, 320 0. 
8. 422, 8K L.Kd. 143. rehearing de¬ 
nied 04 BAU. 433, 2 mmn, 320 0.B. 
810, 88 Xi.Kd, 493—Loowc-Wilt* Bl«- 
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been declared merely incidental to the main objec¬ 
tive of protection of the American fanner against 
importation.“First use^’ refers to an article pro¬ 
duced as a result of first processing, even though 
all of such product is not intended for sale, but 
is intended for use by the processor in the manu¬ 
facture of other products.^^ The term “first do¬ 
mestic processing” refers to the first processing aft¬ 
er the enactment of the tax statute and not the 
first processing in the country, so that the tax 
applies to oils although processed in some degree 
previous to the enactment of the law.i^ The stat¬ 
ute intends to tax the processing of crude oil, and 
the tax is measurable by the amount of such oil, 
and not by the amount of refined oil remaining aft¬ 
er filtering or clarifying.^^ 

Lubricating oils. Cutting oils are “lubricating 
oil” within a statute imposing an excise tax on lu¬ 
bricating oiL^‘^ 

cuit Co. V. Rasquin, D.C.N.Y., 20 
F.Supp. 805, affirmed, C.C.A., 95 P. 

2d 438, certiorari denied 59 S.Ct. 

70, 305 U-S. 611, 83 L.Ed. 389. 

Pailure of oT3ject 

Where a processing: tax on coconut 
oil originating" in the Philippine Is¬ 
lands was to be held as a separate 
fund and paid to the treasurer of 
the Philippine Islands, the estab¬ 
lishment of the Philippine Common¬ 
wealth after the enactment of the 
tax statute did not relieve the tax¬ 
payer of liability for the tax, as 
against the contention that the ob¬ 
ject 0 f the tax had failed.—Los An¬ 
geles Soap Co. V. Rogan, D.C.Cal., 14 
F.Supp. 112. 

11. U.S.—Durkee Famous Foods v. 

Harrison, C.C.A.TIL, 136 F.2d 303, 
reversed on other grounds Harri¬ 
son V. Durkee Famous Foods, 64 
S.Ct. 367, 320 U.S. 718, 88 L.Ed. 422. 

IZ. U.S.—Durkee Famous Foods v. 

Harrison, C.C.A.III,, 136 F.2d 303, 
reversed on other grounds Harri¬ 
son V. Durkee Famuus Foods, 64 
S.Ct. 367, 320 U.S. 718, 88 L.Ed. 

422. 

13. U.S.—Colgate-Palmolive-Peet Co. 

V. U. S , Del., 64 S.Ct. 227, 320 U.S. 

422, 88 L.Ed. 143* rehearing denied 
64 S.Ct. 433, two cases, 320 U.S. 

816, 87 L.Bd. 493—Loose-Wiles 

Biscuit Co. V. Rasquin, C.C.A.N.Y., 

95 F.2d 438, certiorari denied 69 S. 

Ct. 70, 305 U.S. 611, 83 L.Ed. 389— 

Tasty Baking Co. v. U. S., Ct.Cl., 

38 F.Supp. 844, certiorari denied 62 
S.Ct. 104, 314 U.S. 654, 86 L.Ed. 

625, rehearing denied 64 S.Ct. 187, 

320 U.S. 812, 88 L.Ed. 490. 

Contra Cincinnati Soap Co. v. U. S., 

D.C.Ohio, 22 F.Supp. 141. 

Processing 

The mixing of sunflower oil with 


§ 537. - Oleomargarine, Adulterated But¬ 

ter, and Process or Renovated But¬ 
ter 

A tax on the manufacture and sale, or the removal 
for consumption and use, of oleomargarine, adulterated 
butter, and process or renovated butter has been im¬ 
posed under various revenue acts. 

Under the internal revenue acts a tax is imposed 
on the manufacture and sale of oleomargarine, or 
the removal thereof for consumption and use, and 
provisions thereof define what shall constitute 
“oleomargarine” for the purposes of the tax.^^ It 
has been said of a law taxing oleomargarine that its 
primary object was to raise revenue, and that the 
courts in construing it would not inquire into the 
motives which led to its enactment further, that 
one of its purposes was to prevent the sale of oleo¬ 
margarine as and for butter.is Earlier acts were 
held intended to apply only to products made in 
conscious imitation of butter,and to impose on 

App.D.C. 339, certiorari denied 55 
S.Ct. 124, 293 U.S. 605, 79 L.Ed. 
696. 

Product coutainiug small quantity 
of skimmed milk held taxable, since 
••he milk included animal fats—Na¬ 
tional Poods V. U. S., CtCL, 13 F. 
Supp. 364, certiorari denied 57 S.Ct. 
8, 299 U.S. 544, 81 L.Ed. 401. 

17. U.S.—In re Kollock, D.C., 17 S. 

Ct. 444, 165 U.S. 526. 41 L Ed. 813. 
D.C.—Prather v. U. S., 9 App.D.C. 82, 
error dismissed 17 S.Ct. 997, 164 

U. S. 462, 41 L.Ed. 510. 

Not intended as regulation of com¬ 
merce 

U.S.—Plumley v. Commonwealth, 
Mass., 15 S.Ct. 154, 155 U.S. 4Cl, 39 
L.Ed. 223. 

IS. U.S.—Moxley v. Hertz, Ill., 30 
set. 305, 216 U.S. 344, 54 L.Ed. 
610—Cliff V. U. S., Ill. 25 S.Ct. 1, 
195 U.S. 159, 49 L Ed. 139. 

19. U.S.—Higgins Mfg. Co. v. Page, 
D.C.R.I., 297 F. 644—Braun & Fitts 

V. Coyne, C.C.Ill., 125 F. 331. 
Products held made in imitation of 

butter 

Product containing small quantity 
of skimmed milk which gave it the 
texture, flavor, and semblance of but¬ 
ter.—National Poods v. U. S., Ct.CL, 
13 F.Supp. 364, certiorari domed 57 S. 
Ct. 8. 299 U.S. 644. 81 L.Ed. 401. 
Products held not made in imitation 
of butter 

(1) Product made of cocoanut oil, 
peanut oil, salt, and artificial color¬ 
ing matter, sold in a triangular form 
of package, with a label slating that 
it was a "nut product" and that it 
was "prepared for cooking and bak¬ 
ing. —Higgins Mfg. Co. v. Page, D.C. 
R.L, 297 P. 644. 

(2) Other product see 33 C.J. p 
330 note 69 [a]. 


coloring and flavoring matter in the 

production of an article intended for 

sale constitutes a “processing."— 

Auricchio v. U. S., D.C.N.Y., 49 F. 

Supp. 184. 

14. U.S.—Durkee Famous Poods v. 
Harrison, C.C.A.I11., 136 F.2d 303, 
reversed on other grounds Harri¬ 
son V. Durkee Famous Foods, 64 S. 
Ct. 367. 320 U.S. 718, 88 L.Bd. 
422. 

15. U.S.—Sea Gull Lubricants to Use 
of National Acme Co. v. U. S., 60 
F.Supp. 230, 99 CtCl. 716. certiorari 
denied Sea Gull Lubricants v. U. S., 
64 S.Ct. 616, 321 U.S. 774, 88 L.Ed. 
1069. 

Pacts indicating status as lubricat¬ 
ing oil 

U.S.—Sea Gull Lubricants to Use of 
National Acme Co. v. U. S., supra. 

le, U.S.—Miller v. Standard Nut 
Margarine Co. of Florida, Fla., 52 
set, 260, 284 U.S. 498, 76 L.Bd. 
422—Rose v. Standard Nut Marga¬ 
rine Co. of Florida, Ga., 62 S.Ct 
260, 284 U.S. 498, 76 L.Ed. 422. 

D.C.—Standard Nut Margarine Co. of 
Florida v. Mellon, 72 F.2d 557, 63 
App.D.C. 339, certiorari denied 65 
S.Ct. 124. 293 U.S. 605, 79 L.Ed. 696. 

Occupation tax see supra § 615. 

Vegetable oil products held not tax¬ 
able 

U.S.—Miller v. Standard Nut Marga¬ 
rine Co. of Florida, Fla., 62 S.Ct. 
260, 284 U.S. 498, 76 L.Ed. 422— 
Rose V. Standard Nut Margarine 
Co. of Florida, Ga., 62 S.Ct 260, 
284 U.S. '498, 76 L.Ed. 422. 

Contra Harrow-Taylor Butter Co. v. 
Crooks, C.C.A.MO., 41 F.2d 627— 
Higgins Mfg. Co. v. Page, D.C.R.I., 
297 F. 644. 

D.C.—Standard Nut Margarine Co. 
of Florida v. Mellon, 72 P.2d 667, 63 
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artificially colored marg-arine a higher tax than on 
oleomargarine free from artificial coloration that 
caused it to look like butter, or any shade of yel- 
low.^^ 

Removal, for consumption or use, is not deter¬ 
mined by distance, or by the building from which or 
to which the oleomargarine is taken.^l 

Adulterated butter and process or renovated but¬ 
ter, Under the revenue acts, a tax is imposed 
on '^adulterated^' butter and a lesser tax on “process 
or renovated" butter, when manufactured or sold 
or removed for consumption or use, and the terms 
therein quoted are defined. ^2 Under a provision de¬ 
fining adulterated butter as including “any butter, in 
the manufacture or manipulation of which any 
process or material is used, with intent or effect 
of causing the absorption of abnormal quantities of 
water, milk, or cream," whether the abnormal quan¬ 
tity of water is the result of chemical absorption 
or incorporation is immaterial.^^ Butter containing 
more than the percentage of water fixed by regu¬ 
lation is not taxable under the statute in the ab¬ 
sence of any intent or effect of causing the ab¬ 
sorption of an abnormal quantity of water,and 
in this connection “intent" and “effect" have been 


declared to be practically synonymous but other 
authority holds butter containing an abnormal 
quantity of water to be subject to the tax regard¬ 
less of the manufacturer's intent^® 

Retail dealers* packages. Retail dealers must sell 
oleomargarine only from the original stamped pack¬ 
ages, and pack it in suitable packages,and each 
must contain less than ten pounds.^S 

§ 538. - Processing and Crop Control 

Taxes 

Statutes Imposing processing and other taxes in con¬ 
nection with crop control have been construed in ac¬ 
cordance with their purposes which must be ascertained 
as of the time of enactment of the statutes. 

The intent and purpose of the Agricultural Ad¬ 
justment Act of May 12, 1933, 7 U.S.C.A. § 601 et 
seq, must be ascertained as of the time of its enact¬ 
ment,and the act, taken as a whole, shows the 
legislative intent to levy the tax for the purposes of 
defraying the expenses of administering it and pay¬ 
ing the debts incurred for benefit payments and 
rentals incident to the crop reduction program.^® 
The processing tax imposed by the act constituted 
a tax and not a penalty.A tax on floor stocks 


20. XJ.S.-—Foley v. Miller, D.C.Ohlo, 
24 F.2d 722. 

33 C.J. p 330 notes 67, 68. 

Artificial coloration, hold not shown 
U.S.—Polcy V. Miller, supra. 

21. U.S.—Marhoefer v. U. S., Ill., 
241 R 48, 1 54 C.C.A. 48, 

33 C.J. p 330 note 77. 

22. U.S.—Cohen v. Edwardw, D.C.N. 
y., 250 rc 904—Coopersvil le Co-op, 
Creamery Co. v. Lemon, Mich., 163 
R 3 4 5, 89 C.C.A. 595. 

Occupation tax see supra § 512. 

23. U.S.—•Coopersville Co-op. Cr('ana- 
ery Co. v. Lemon, supra. 

The word “ahaorption” Is noi used 
in the sense off chemiwU absorption. 
—-Coopc'rsville Co-operative Cnmmery 
Co. V. Lemon, supra. 

24. U.S.— Ualdvvin Co-op. Creamery 
Ass'n V, Williams, D.C.Wis,. 233 F, 
607—U. S. V. n,150 Pounds of liut- 
ter, Minn,, 195 R 657, 1 15 C.C.A. 
463, adlrminpr, D.C., IBS R 157, 

25. xr.S.—Lynch v. Tliden Produce 
Co., C.C.A,Mimu. 282 R 54, a/Ilrmcd 
41 S.Ct. 488, 265 U.S. 316, 68 1.. 
Kd. 1034. 

20. U,S.—Coopersville Co-niu'ratlve 
Creamery Co. v. Lemon, Mich., 163 
R 145, 89 aC.A. 596. 

27. U.S.—»U, a V. IXmitherty, D.C. 
Pa., 101 R 439, affirmed 108 R €6, 
47 C.C.A, 195, certiorari denied 21 
B.Ct 290, 181 U.S, 622, 45 L.Bd. 
1033. 

83 ax p 330 notft 84, 

aa U.S,--Kipper v, U* a, Mo,, 178 


R 24, 101 C.C.A. 152. rehearlnjc de¬ 
nied 179 IL 497. 103 C.C.A. 478. | 

2,9, U.S.—B. R Goodrich Co. v. U. j 

S.. n.C.Cal., 48 RSupp. 453, af¬ 
firmed. C.C.A., 135 R2d 456. af¬ 
firmed 64 S.Ct 471, 321 U.S. 126, 
88 I^.Ed. G02, rehearing denied 64 
S.Ct 614, 321 U.S. 803, 88 I-.Ed. 
1089. 

Validity of Agricultural Adju.stment 
Act see supra § 29. 

30. U.S.—C. I. R. V. Security Flour 

Mills Co., C.C.A., 135 R2d 165. af¬ 
firmed 64 S.(n. 506. 321 U.S. 281. 88 
L.rod. 725-■ Franklin Proet'SH Co. v. 
Uoosac MllKs (Corporation, D.C. 
Mass., 8 F.Sur>p. 552, reversed on 
otlnm grounds, C.C.A,, lUitler v. 
U. S., 78 F.2d 1, affirmed 66 S.Ct 
312, 297 U.S. 1, 80 l^.Ed. 477, 102 A. 
L.U. 914. 

Construction in acoordanc® with pnr- 

po®® 

Where sub.stituto tax Imposed on 
pr(‘viouHly pro<;e.ssed cotton by the 
at*t was provid<id it) attain the same 
oi>Ject a.M, and was equivalent In 
amount to, pro(‘essing tax on cotton 
and m’ofessfally wa.s for purpose of 
taxing prevhmsly processed cotton in 
same manner as suhseqmmtly proc- 
ess<‘d cotton, sub.stltuto tax was to 
be construed In keeping with purpos- 
(‘II of act.--Moore v. (ioodyear Tire 
Rubber Co., O.C.A.Ohit), 141 R2(l 
■328. 

Owaor ahd Intport®* 
in particulfu* circumstances, plaln- 
ttH sooklng a refund of oompciiM-tlng 
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taxe.s paid under the Agricultural 
Adju.stment Act was held properly 
treated as owner and importer, and 
therefore liable for the tax.—Blu- 
menthal Print Works v. U. S., B.O. 
La.. 51 F.Supp. 208, afilnnod, C.C.A., 
141 R2d 211. 

31. U.S.—Lnrnbeo Flour Mills Co. v. 

Nee, D.aMo., 11 RSupp. 132. 

Costs of pi-oduction 

It ('ms of expen.ses for aalosmen*a 
commissions and traveling expf'nses, 
advertising, and din'in'ciatlon of fur- 
nit uns and fixlurc'.s, except po.ssibly 
adv(‘rtising, were properly included 
as “cost.s of production" for pur¬ 
pose) of computing processing taxes. 
—llclvering v. E. Regensburg & Sons, 
C.C.A.. 139 R2d 883. 

Person® held processors 

(1) One engag(*d In the business 
of cleaning, grading, and aellmg t)®a- 
nuls and of soiling processed peanuts 
to wholt'salcms and JoblH*r.s was held 
a processor.—I'h'anklln Peanut Co. 
V. 0. I. R., C.C.A., 144 F.2d 970, cer¬ 
tiorari denied 65 RCL 9X6, 324 U.S. 
867, 89 L.Ed. 1422, 

(2) Where nuaU packer did not 
operate Its own abattoir but engaged 
a customs shuiglU(‘rc}r to kill th© 
hogs at an agrec'd price per head, 
the fdaught<‘r(‘r wa.s the "proccttsor," 
umh'r provision that tha term '*proc- 
(‘ssing" in case of hogs meant th® 
Hlaughter of bogs "for market," th© 
words "for market" biilng used to 
distinguish between th® itlaughterlng 
of hofs by or for an owner for home 
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was held not a processing tax.^S 

The purpose of the Bankhead Cotton Act of April 
21, 1934, 7 U.S.CA, § 701 et seq, was to restrict the 
production of cotton and, to that end, to levy a 
heavy tax in respect of that produced in excess of 
the farmer’s quota.33 Taxes on the processing of 
oil are considered supra § 536. 

§ 539 . - Sporting Goods 

Under various revenue acts a tax has been imposed 
on the sale of enumerated sporting goods by the manu¬ 
facturer, producer, or importer. 

Under Internal Revenue Code, 26 U.S.C.A. § 
3406 (a) (1), and similar statutes, a tax is imposed 
on the sale of various enumerated sporting goods, 
their parts and accessories, by the manufacturer, 
producer, or importer.^^ Under some earlier acts, 


in addition to specifically enumerated articles, the 
tax was imposed on games and parts of games, ex¬ 
cept children’s toys and games, and on all similar 
articles commonly or commercially known as sport¬ 
ing goods, and the specific enumeration has been 
held not intended to exclude from taxation other 
articles designed or intended for use in the games 
in which the specific articles enumerated are used.26 

§ 540. - Tires and Inner Tubes 

Under various revenue acts a tax has been imposed 
on the sale of tires and inner tubes by the manufacturer, 
producer, or importer. 

Under Internal Revenue Code, 26 U.S.CA. § 
3400, and similar statutes, a tax is imposed on the 
sale of tires and inner tubes by the manufacturer, 
producer, or importer.27 Such statute has been held 


consumption and the slaughtering of 
hogs where the resultant product is 
sold.—Fuhrman & Forster Co. v. C. 
I. R., C.aA., 114 F.2d 863, certiorari 
denied 61 S.Ct. 613, 312 XT.S. 686, 85 
L.E3d. 1123. 

Iiiahility of processor is not re¬ 
lieved by provision that, if a sales 
contract entered into prior to pas¬ 
sage of act does not permit the addi¬ 
tion of the processing tax to con¬ 
tract price, then unless the contract 
prohibits such addition, the vendee 
shall pay so much of the tax as is not 
permitted to be added.—^Albert Miller 
& Co. V. C. I. R., C.C.A., 120 F.2d 7<89. 
atevy of tax on customers not re¬ 
quired 

N.T.—Tager v. Wool Ray Products 
Corporation, 289 N.Y.S. 541, 160 
Misc. 19. 

32. U.S.—-B. P. Goodrich Co. v. U. 
S., Cal., 64 S.Ct. 471, 321 U.S. 126, 
87 L.Ed. 602, affirmed 64 S.Ct. 48, 
320 U.S. 722, U L.Ed. 425, rehear¬ 
ing denied 64 S.Ct, 614, 321 U.S. 
803, 88 L.E<1. 1089. 

Time of taking effect 
IT.S.—Franklin Process Co. v. Hoosac 
Mills Corporation, D.C.Mass., 8 F. 
Supp. 552, reversed on other 
grounds, C.C.A., Butler v. U S., 78 
F.2d 1, affirmed 56 S.Ct. 312, 297 
U.S. 1, 80 L.Ed. 477, 102 A.L.R. 
914. 

33. U.S.—Stahmann v. Vidal, N.M., 
59 S.Ct. 41, 30'5 U.S. 61, 83 KEd. 41. 

34. U.S.—Samuel Winslow Skate 
Mfg. Co. V. U. S., Ct.Cl., 60 P.2d 
299, certiorari denied Endicott v. 
U. S., 52 S.Ct. 466, 285 U.S. 556. 
76 L.Ed. 944, 

Bowling alleys, are not subject to 
manufacturer's excise tax on “sport¬ 
ing goods."—Brunswick-Balke-Col- 
Lender Co. v. Harrison, C.C.Ill., 116 P. 
2d 786. 

35- U.S.—White v. Aronson, Mass., 
58 S.Ct. 96, 302 U.S. 16, 82 L.Ed. , 


20—Peitler v. Harrison, C.C.A.I11, 
126 F.2d 449. 

Specific articles subject to tax 

(1) Coin-operated machines for 
gambling purposes merely.—Mills 
Novelty Co. v. U. S., Ct-Cl., 50 F.2d 
476, certiorari denied 52 S.Ct. 404, 
285 U.S. 547, 76 L.Ed. 938. 

(2) Football, track, and bowling 
shoes.—Athletic Shoe Co. v. U. S., L. 
C.Ill., 20 F.Supp. 825. 

(3) Garments sold as “Baseball 
Play Suits" in age sizes twelve to 
sixteen, inclusive, even though sold 
to chain stores and department re¬ 
tail stores but not to sporting goods 
stores,—Sackman Bros. Co. v. Hoey, 
C.C.A.N.Y., 125 F.2d 490, * 

(4) Golf flags.—Chicago Flag & 
Decorating Co. v. U. S., C.C.A.I11, 119 
F.2d 413. 

(5) Hole cups, flag poles, and 
markers designed for use on golf 
links.—Edward J. Darby & Son v. 
Rothensies, C.C A.Pa., 116 F.2d 268, 
certiorari denied '61 S.Ct. 83'6, 313 
U.S. 560, 85 L.Ed. 1520. 

(6) Jig-saw blow ball machines.— 
C. R. Kirk & Co. v. U. S., Ct.Cl., 37 F. 
Supp. 934, certiorari denied 62 S. 
Ct. 127, 314 U.S. 665, 86 L.Ed. 532. 

(7) Ouija boards.—Baltimore 
Talking Board Co. v. Miles, C.C.A. 
Md., 280 F. 658, certiorari denied 42 
S.Ct. 590, 259 U.S. 687, '66 L.Ed. 1077. 
33 C.J. p 333 note 29 [b]. 

Specific articles not taxable 

(1) Jigsaw “puzzles."—White v. 
Aronson, Mass., 58 S.Ct. 95, 302 U.S. 
16, 82 L.Ed. 20—University Distribu¬ 
ting Co. v. U. S., D.C.Mass., 22 F. 
Supp. 794. 

(2) Punchboards used for gambl¬ 
ing purposes.—Feitler v. Harrison, C. 
C.A.I11., 126 F.2d 449. 

Articles not withiu exception, of chil¬ 
dren’s toys and games.* 

(1) “Baseball Play Suits" in age 
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sizes twelve to sixteen, inclusive.— 
Sackman Bros. Co. v. Hoey, C.C.A. 
N.Y., 125 F.2d 490. 

(2) Checkers and dominoes.—^Hal- 
sam Products Co. v. U. S., Ct.Cl., 23 
F.Supp. 466. 

(3) Small ouija boards.—Balti¬ 
more Talking Board Co. v. Miles, D. 
C.Md., 273 F. 531, affirmed 280 F. 658, 
certiorari denied 42 S.Ct. 690, 259 U. 
S. 587, 66 L.Ed. 1077. 

33 C.J. p 333 note 29 [b] (2). 

36. U.S.—Edward J. Darby & Son v. 

Rothensies, C.C.A.Pa., 116 F.2d 268, 
certiorari denied 61 S.Ct. 836, 313 
U.S. 560, 85 L.Ed. 1520—Mills 

Novelty Co. v. U. S., Ct.Cl., 50 F. 
2d 476, certiorari denied 52 S.Ct. 
404, 285 U.S. 647, 76 L.Ed 938. 

The rule of ejusdem generis is ap¬ 
plicable in the construction of the 
statute.—Feitler v. Harrison, C.C.A. 
Ill., 126 F.2d 449i 

The residuary clause, imposing a 
tax on articles similar to those 
enumerated, is to be given a broad 
and general meaning.—Athletic Shoe 
Co. V. U. S., D.C.IIL, 20 F.Supp. 825. 

37. U.S.—B. F. Goodrich Co. v. U. S., 
Cal., 64 S.Ct. 471, 321 U.S. 126, 88 
L.Ed. 602, affirmed 64 S.Ct. 48, 320 
U.S. 722, 88 L.Ed. 426, rehearing 
denied 64 S.Ct. 614, 321 U.S. 803, 
88 L Ed. 1089—Sampson Tire & 
Rubber Corporation v. Rogan, C.C. 
A.Cal., 136 F.2d 345, certiorari de¬ 
nied Rogan V. Sampson Tire & Rub¬ 
ber Corporation, 64 S.Ct. 81, 320 U. 
S. 770, 88 L.Ed. 460, motion grant¬ 
ed, C.C.A., 140 F.2d 467. 

Articles not within tax 

(1) Blow-out patches and relin¬ 
ings.—Auburn Rubber Co. v. U. S., 
67 Ct.Cl. 49. 

(2) Tire filler.—National Rubber 
Filler Co. v. U. S., 63 Ct.Cl. 337. 
Deductions 

A statute authorizing a deduction, 
from the sales tax on tires and inner 
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to apply only to the sale of newly manufactured 
tires, and not of retreaded tires.^^ 

§ 541 . - Tobacco, Snuff, Cigars, and Cig¬ 

arettes 

statutory requirements In connection with the taxes 
imposed on the manufacture of tobacco and tobacco 
products, such as prescribed packaging and the keeping 
of books, must be followed. The tax Is on the manu¬ 
facture and not on the sale or the removal for consump¬ 
tion or sale. 

Under various internal revenue acts, a tax has 
been levied on all tobacco, snuff, cigars, and ciga¬ 
rettes manufactured in, or imported into, the Unit¬ 
ed States.^^ Although the time fixed for payment 
is when the product is sold, or removed for con¬ 
sumption or sale, the tax is on the manufacture and 
not on the sale or removal.^^ A tax on such man¬ 
ufacture is an excise tax,^! and congress has the 
power to increase it, at least while the property is 
held for sale, and before it has passed into the 

hands of the consumcr.^2 ii i^cen held not per¬ 
missible to follow the goods from one wholesaler 
to another and fix the wholesale value or price for 


taxation as that demanded or paid by the one re¬ 
mote from the factory, in case it is greater than the 
wholesale price at the place of manufacture.^^ 

When cigars are repacked in other and new box¬ 
es, they become liable to the same tax which was 
imposed when they were first packed.^'^ Under 
some statutory provisions, where tobacco products 
have been made without payment of the tax due, it 
has been held proper for the commissioner to as¬ 
sess a tax based on a comparison between the prod¬ 
uct of the manufactured article and the quantity of 
raw material used.^^ Whether an article should be 
classified for tax purposes as a cigar or as manufac¬ 
tured tobacco depends on its principal utility, 
whether for smoking or some other purpose,'^® 
Statutory provisions as to cigars may be so worded 
as to apply also to cigarcttes.^7 Cigars should be 
put up in boxes properly stamped and branded with 
the number of the factory and number of the dis¬ 
trict and the state.^S xhc place of manufacture of 
cigars should he kept separate and apart from the 
place of salc."^^ 


tubes, of processin/ 2 : taxes paid on 
cotton used in the manufacture of 
the tiros do('S not authorize a deduc¬ 
tion of a lax paid on door stocks of 
cotton, already prooessc'd at tho time 
the proc(‘ssinf; tax became effective, 
which were ust'd in tho manufacture 
of the tires.—B. F. CJoodrich Bo. v. 
CJ. S., Cai., (14 act. 471, 321 tJ.S. 12(5, 
as I^.Bd. (502, affirmed '64 S.Ct. 4H, 
320 TLS. 722, 88 L Ed. 425, relnsar- 
in^ denied G4 (51^, 821 tT.S. 803, 

88 L.Ed, 1080—-Moore v. Goodyear 
Tire & liubbcr 'Co., O.C.A.Ohlo, 141 
'F.2d 328. 

38. XT.S.--«SkJnner y. CT. S., B.O.Ohio, 
8 F.Supp. 000. 

Person retreading’ tiros by a.ddlUoti 
of rubber to old carcasMes is a re¬ 
pairman, not a manufa,etiir(*r or pro¬ 
ducer.-—Skinner V. B. B., supra,. 

38. XJ.S.-~-TdK*Kelt & Myers Tobn<>eo 
Co. V. XI S., Ot.Cl.. 57 H.Cl. 230. 200 

U. S. 383, 81 Ti.Fd. 204, rtdiearluff 
d(mi(«d 57 S.Ct. 4 28, 300 U.S, (5rS(5, 
81 L.Kd. 888- •CommonwealUj. of 
MaaMa<?huscdts v. TT. H., Ct.Cl., 57 
S.Ct, 230, 200 TT.S, 383, 81 Xi.Kd. 
204, relnsarimr denied 57 S.Ct. 4 20, 
300 TT.S. (58(5, 81 B.Ed. HHH- 

Sn Myers Toi>acco Co., on Behalf of 
Oommonw(‘alUi of MaHsatduiscd ts 

V, IT, S., 57 S.Ct. 230, 200 TT.S. 383, 

81 B.Ed. 204, rehearlniT donhal 57 
S.Ct. 420, 300 U,S. 08(5, 81 B.Fd. 
888'—B. J. ll(*ynolds Tnbaceo Co. v. 
RoTmrtson, C.C.A.N’.C, $4 F.2d 107, 
certiorari denied 58 S.Ct. 044, 304 
TT.S. 503, 82 U.Kd. 1530, n^hmhTim 
denied 58 S.Ct. 1041, 304 US. 580, 

82 L.Bd. 1540. 

83 QJ. p 328 not® 23, 


Objects of law 

U.S.—Seeherg:er v. Castro, til., 14 S. 

Ct. 7(56, 153 U.S. 32, 38 I-..Ed. 024. 

33 C.J. p 328 note 30. 

XTonstemmed tobacco 
U.S.—U. S, V. Quantity of Tobacco, D. 
C.N.Y., 27 F.Oas.No.lG.lOO, 6 Ben. 
68 . 

40. U.S.—Commonwealth of Massa- 
chu.S(dtH V. U. S,, Ct.Cl., 57 S.Ct. 
239, 290 TT.S. 383, 81 U.Kd. 204, re¬ 
hearing* chunk'd 57 S.Ct. 429, 300 U. 
S. 686, 81 U.lOd. 888—X..iKK(dt & 
Myera Tohaecn Co, v. U. S., Ct.Cl., 
57 S.Ct 230, 299 U.S. .383, 81 I..Kd. 
204, rehearing* denied 57 S.Ct. 4 28. 
300 U.S. 686, 81 888—Idggetl 

My(‘rs Tobacco <!o,, op Ixdialf of 
Oommt>nwea,llh of 'MaH.sa,<‘hu.Si‘ttH v. 
i U, S., Ct.Cl., r>7 S.Ct. 239, 299 U.S. 
383, 81 U.IOd. 294, rehearing deni<'<l 
57 S.Ct 429. 300 U.S. 686, 81 I..X0d. 
8K8—U. J. it<»ynoIdH Tobaeeo Co. v. 
Xtob(‘rt.son, C.C.A.N.C., 94 F,2d 1(57, 
certiorari denied 58 S.Ct. 944, 304 
U.a 563, 82 I..Md. 1530. rehcairlng 
denied 58 S.Ct 1045, 304 U.S. 589, 
82 r^.Md. 1549. 

33 C.J. p 32,8 m>t<i 3,3. 

Biomoval from factory may b® cou- 
stntetivo 

U.S.-' Fnuik.n v. Uobarda Tobacco Co., 
112 h\ 784, 50 C.C.A. 527. 

33 C.J. p 828 note 38 iaj. 

Slmm salt by maatifacturor, eon- 
«l«U«g of celling and then rebuying 
and removing* the tobaeeo to a nah^a- 
room <»f bin own, for the purpono of 
selling it itt retail hlmnelf, l« not 
»uch a aalft ag to onaide him to re“ 
turn for taxation that tlie tobaeeo 
**wa« ©old or removed for wloJ*— 
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I^ilienthars Tobacco v. U. S., N.T., 97 
U.S. 237, 24 I..Fd. 901. 

41. U.S.— It J. Keynoldfl Tobacco Co. 

V. llobertHon, T) O.N.C., 22 P Snpp. 
187, aillnned, C.O.A., 94 F.2d 167, 
certiorari d<'nied 5(8 S.Ct 944, 304 
U.S. 56.3, 82 L.Ed. 1630, rehearing 
denied 58 S.Ct 1045, 304 U.S. 689, 
82 154 9. 

42 . U.S.—ration v. Bmdy, Va., 22 
S.Ct 403, 184 U.S. 608, 46 I..FM. 713. 

Applicability of increase ox* decrease 
U.S.—Burg(‘H.s V. Sahnen, Va., 97 U. 

S. 381, 24 T.TCa. 1X04, affirming. C. 
C., 21 RCaM.No.l 2,262. 1, Hughes 
35(5. 21 TntlUw.Ree. 333. 

33 C..T. p 328 nolo. 34, p 320 not© 46 

fb). 

43. U.S.- Kp nun Ian v. Ward, C.C.N. 

T. , 169 XG 691. 

44. U.S.—AttuTlean Wewt Indies 
Trading Co. v, U. S., 45 CtCl. 488. 

45. U.S.—U. S. V. Appel, D.C.Ua., 24 

F.Ca«.No.H,402, 22 Xnt..Uev.Bec. 

169. 

40. U.S.—-Tl'llstrinoz v. G(‘rk(T, C.C. 
Fa., 43 F. 286. 

“ytimbo cigars” of an tinusxml size 
W(To held properly claHHlfled a.s 
manufactured toba,cef), de.upito the 
faet that they eeuld bf‘ smoked as 
cigar8.-“H*I0.Htrlnoz v. TJerker, supra. 

47. U.S.-'-U. S. V. Sa, pinkow, C.C.N. 
Y., 90 h\ 654. 

48. tr.B.- Jnfficnon v, U, S., C.C.N.T., 
21 F. 35 Jf. S. V. Severn y-^Six 
Thounand Cne H\mdred and Twen¬ 
ty-Five Cigars, P.C.N.Y., 18 F. 147. 

4a TLB. -Tmdloff v, U, a, Md., 2 B, 
Ct 475, lOH U.H. 170, 27 L.Fd. 693. 
Z2 CJ. p 329 not® 56. 
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Keeping books. Every manufacturer of tobacco 
or snuff is required to keep a book or books in the 
form prescribed and to enter therein all purchases, 
manufactures, sales, removals, and other informa¬ 
tion, concerning the business.®^^ Entering goods in 
an account at the time when they are transferred 
from a manufacturing department to a retail de¬ 
partment of an establishment^ no account being kept 
of their subsequent sale, is not a compliance with 
the requirement.^^ 

Packages of tobacco and smiff. Tobacco and snuff 
must be put up by the manufacturer in prescribed 
packages.52 Retail dealers may, in the course of 
their business, sell tobacco taken by them from 
wooden packages duly stamped, whether taken at 
or before the sale.^3 vendor is under no ob¬ 

ligations to inform himself as to the purposes of a 
purchaser.5^ 

B. TEARSPORTATION AND 

§ 542. In General 

Taxes on the transportation of property are meas¬ 
ured by the transportation charges and are imposed on 
the person for whom the services were rendered where 
they were performed by persons engaged in the business 
for hire. 

Transportation and communication taxes have 
been imposed under the Internal Revenue Code, 26 
U.S.C.A. §§ 3460-3475, and similar statutes.®^ Un¬ 
der the Internal Revenue Code, 26 U.S.C.A. § 3475, 


Exports; imports. Manufactured tobacco, snuff, 
cigars, or cigarettes may be removed for export out 
of the country without payment of tax;^^ but un¬ 
der the statute and treasury regulations the duty 
is placed on the manufacturer to prove that the 
product was in fact laden on a ship for the foreign 
destination, and no loss except loss at sea will 
exempt the manufacturer from the tax.^'^ An ex¬ 
cise tax levied on tobacco before its removal from 
a factory is not a duty on "'exports,'* even though 
the tobacco may be intended for exportation.^^ 

Cigars brought into the country as personal ef¬ 
fects have been held not subject to internal revenue 
tax, under regulations of the treasury department.^^ 
The collector of a port may exclude from the pub¬ 
lic stores an agent sent by an importer of cigars 
to aJBSx internal revenue stamps.®^ 

COMMUNICATION TAXES 

and similar statutes, a tax has been imposed on the 
amount paid for the transportation of property by 
rail, motor vehicle, water, or air from one point in 
the United States to another.®^ The tax is not on 
the sale of property, but on the transportation of 
property,®3 which is the taking up of property at 
some point and putting it down at another.®^ 

The tax is measured by the transportation charg¬ 
es,®® and is imposed only on amounts paid to per- 


50. ir.S.—^Lilienthars Tobacco v. U. 

S., K.Y., 97 U.S. 237, 24 L.Ed. 901. 

51. U.S.-—U. S. V. Quantity of To¬ 
bacco, B.C.N.T., 27 F.Cas.No.16,106. 
6 Ben. 68. 

52. U.S—U. S. V. 288 Packages of 
Merry World Tobacco, D.C.W.Va., 
103 F. 453. 

33 G.J. p 328 note 37. 

53. U.S.—U. S. V. Veazie, C.G.Mass., 
6 P. 867. 

54. U.S.—U. S. V. Jenkinson, D.G. 
Pa., 15 F. 903. 

55. U.S.—R. J. Reynolds Tobacco 
Co. V. Robertson, C.C.A.N.C., 94 F. 
2d 167, certiorari denied 58 S.Ct. 
944, 304 U.S. 563, 82 L.Ed. 1530, re¬ 
hearing denied 58 S.Ct. 1045, 304 
U.S. 589, 82 L.Ed. 1549. 

33 G.J. p 329 note 45. 

58. U.S.—R. J. Reynolds Tobacco 
Co. V. Robertson, D.C.JST.C., 22 P. 
Supp. 187, affirmed, C.C.A., 94 F.2d 
167, certiorari denied 58 S.Ct. 944, 
304 US. 563, 82 L.Ed. 1530, rehear¬ 
ing denied 58 S.Ct. 1045, 304 U.S. 
589, 82 L.Ed. 1649. 

67. U.S.—R. J. Reynolds Tobacco 
Co. V. Robertson, D.C.N.C.» 22 P. 
Supp. 187, affirmed!, C.C.A., 94 F.2d 


167, certiorari denied 58 S.Ct. 944, 
304 U.S. 563, 82 L.Ed. 1530, re¬ 
hearing denied 58 S Ct. 1045, 304 U. 
S. '589, 82 L.Ed. 1-549. 

Theft 

The tax imposed by statute on the 
manufacture of tobacco products was 
properly assessed on such products 
removed from the factory for export 
but stolen and never exported.—R. J. 
Reynolds Tobacco Co. v. Robertson, 
C.C.A.N.G., 94 F.2d 167, certiorari 

denied 58 S.Ct. 944, 304 U.S. 563, 82 
L.Ed. 1530, rehearing denied 58 S.Ct. 
1045, 304 U.S. 589, 82 L.Ed. 1549. 

58. U.S.—Turpin v. Burgess, Va., '6 

S. Ct. 835, 117 U.S. 504, '29 L.Ed. 
988. 

33 C.J. p 329 note 46. 

59. U.S.—Nichols v. U. S., Mo., 106 
F. 672, 46 C.C.A. 405. 

80. U.S.—Slaight v. Hedden, C.C.N. 

T. , 39 F. 103. 

81. U.S.—Ohio River Sand Co. v. U. 

S., U.aKy., 60 F.Supp. 663. 

82. U.S.—^Wheeler Lumber Bridge & 
Supply Co. of Des Moines, Iowa v. 

U. S., Ct.CL, 50 S.Ct. 419, 281 U.S. 
672, 74 L.Bd. 1047—Huron Portland 
Cement Co. v. Woodworth, D.C. 
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Mich., 19 P.2d 530—Ohio River 
Sand Co. v. U. S., D.C.Ky., 60 P. 
Supp. 563. 

Pormer law 

U.S.—Salembier & Villate v. McElli- 
gott, D.C.N.Y., 14 F.2d 984. 

63. U.S.—Wheeler Lumber Bridge & 
Supply Co. of Des Moines, Iowa v. 
U. S., Ct.Cl., 50 S.Ct. 419, 281 U.S. 
672, 74 L.Ed. 1047. 

64. U.S.—Ohio River Sand Co. v. U. 

S.. D.C.Ky., 60 F.Supp. 563—Phila¬ 
delphia Electric Co. v. U. S., 62 Ct. 
Cl. 162. 

Movements constituting transporta¬ 
tion 

The towing of barges containing 
property constitutes “transportation 
of property by water" within the 
statute.—Ohio River Sand Co. v, U. 

S., D.C.Ky., 60 F.Supp. 663. 

65. U.S.—^Wheeler Lumber Bridge & 
Supply Co. of Des Moines, Iowa v. 
U.S., Ct.Cl., -50 S.Ct 419, 281 U.S. 
572, 74 L.Bd. 1047. 

Demurrage charges were held part 
of the charge for transportation and 
taxable.—Proctor <Sb Gamble Co. v. U. 

S., D.aOhio, 281 F. 1014, 
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sons engaged in the business of transporting prop¬ 
erty for hire,®6 without regard to their classifica¬ 
tion as private or common carriers.Amounts 
paid for the lease or rental of equipment used by 
the lessee in the transportation of property is not 
paid to one engaged in the business of transporting 
property for hirc.^^ 

Person liable for lax. Although it is collected by 
the carrier,the person for whom the transporta¬ 
tion services are rendered is liable for the tax,*^® 
regardless of who actually turns over to the carrier 
the funds used to pay the transportation charges.'^^ 
Transportation charges from the place of sale to 
the place of destination arc against the seller for 


§ 5^ 

the purpose of determining tax liability, where t] 
sale is made f.o.b. the point of destination^^ 
Exemptions. Under the statute amounts paid fi 
transportation service rendered to a state, or p 
litical subdivision thereof, are exempted from tl 
tax. 

§ 543. Oil by Pipe Line 

A tax, measured by a specified percentage of t 
charge, has been imposed on all transportation of cru 
petroleum and liquid products thereof by pipe line. 

Under the Internal Revenue Code, 26 U.S.C.A. 
3460, and similar statutes, a tax has. been impose 
on the transportation of crude petroleum and liqu 
products thereof by pipe liiic.'^^ The tax is an c: 
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66. U S.—-Ohio Ilivcr Sand Co. v. XJ. 
S., DCKy., GO F.Supp. 56:J. 

Transportation held taacahle 

The Inx has boon held payable on 
componsation which is paid by manu¬ 
facturer to carrier who builds and 
operates barges for manufacturor.— 
Philadelphia Electric Co. v. U. S., G2 
Ct.CI. 3 02. 

Transiiortation held not taxable 

(1) Subsidiary compel,ny's Irans- 
porlaUon of property for compn.ny 
whi(;h owns and controls it has bt‘on 
held not taxable.—Huron T'ortland 
Cem(‘ni Co. v. Woodworth, l^.C.Mlch., 
19 F.2a 620. 

(2) Transportation of one's own 
cominoditi(^s In one's own vossiils, 
wluedi wtu’O owned and ot>erat('d for 
tha.i purpose, has been held not tax- 
abhi.—Clev<‘la,ud-Cliffs Iron Co. v. 
Rouls^aJm, D.C.Ohio, 21 F.2d 457, er¬ 
ror dlninissc'd, C.C.A,, Koulzahn v. 
CI(*v(‘lnnd Ollffs Iron Co., 27 F.2a 
1021. 

triidor former law 

U.S." Tugra,m-’l)ay Tmtnber Oo. v. 
Donald, O.C.A.Mlss., 4 F.2d 527. 

67. IJ.S.- Huron Portland Cement 
Co. V. Woodworth, D.C.Mlch., 19 F. 
2d noo -Idiiladelphla Electric Co. 
V. XT. S., G2 01.Cl. 162. 

However, It ha,s been stated that 
the tran.sportation tax provi.sionH r(‘- 
late a,nd apply to (amupon ofUTlers, 
xmb'.s.s other aKencU'S are t'xpre.ssly 
iu<‘lud(*d.—Cbwtdand-ClllTs Iron Co. v. 
RouH.ahn, D.C.Ohio, 21 b\2d 457, er¬ 
ror dbuutflHe<l, C.C.A., HoiHisahn v. 
Clovelaud Clifts Iron Co„ 27 F.2d 
1021. 

ea U.B.- Ohio niver Hand Co. Y. U. 

H., D.O.Ky., GO F^upp. 562. 

22 C.J. p 222 note 21 [oE 
Airroomoht held not oharfcer party or 
domiee 

Huron Portland Cenumt Co. v. 
Woodworth, D.C.Mlch., 19 FJd 520 
—Philadelphia Eleetrie Co. r. U. 
62 Ct.CI. 162. 

m. U.B.«»Wheoler EurnbtT HrWice & 
Supply Co. of D@« Xowit ¥. 


XT. S., Cl.Ch, 50 S.Ct. 419, 281 XJ.S. 
572, 74 E.Ed. 1047. 

70. U.S.—Wheeler Lumber Bridge & 
Supply Co. of Des Moint'S, Iowa v. 
XT. H., supra—^Wheeler Lumber 
35ridj?e Supply Co. of Dcs Moines, 
Iowa V. XT. S., C1.C1., 69 F.2d 254— 
F. R. Long: & Co. v. U. S., C4 Cl. 
CL 202. 

71. XT.S.—Wheeler Taimber Bridgro & 
Supply Co. of De.s Moiin^s, Iowa v. 
XT. S., Ct.CL, 59 F.2a 254. 

72. U.S.—Whe(der Lumber Bridgre 
Supply Co, of De.s Moines, Iowa, v. 
XT. S., Ct.CL, 50 S.Ct. 419, 281 U.S. 
572, 74 I..Ed. 1047—WlU'Oler Lum¬ 
ber Bridgre Supply Co. of Des 
Moines, Iowa, v. U. S., Ct.CL. 59 
F.2d 2.54 -F. R. I.ong: & Co. v. U. 

H. , <M ai.C). 202. 

73. U.S.- Wheeler Jmmber Bridjge 
Supply Co. of Di's Moin(‘s, Iowa v. 
XL S., Ct.<d., 50 S.Ct. 419, 281 U.S. 
572, 74 LEd. 1047. 

22 C.;r. p 322 note 31 [dR 
3Gxomi)tions allowed 

Transportation s<‘rvlces rcuidered 
to a e,ount.y arc*' <‘X(‘inpt.“' “Wh<Md('r 
Ijumber Brid^V<' Huppbv Co, of D(‘s 
MolineM, Iowa, v. IT, s., supra. 
Exemption uot allowed 

(1) (httn'rnlly.- »B(KMloti Mlevat<‘d 
rty. Co. V. Malley. D.C.Mass.. 288 F. 
864. 

(2) Munlelpality build sewer 
system by privates contract is sub- 
Jee.t to ff'dcrol tax on ebargres paid 
for tran.sportation of pipe.—City of 
Wiehita Falls, Texas, v. XI B., 62 
Ct.CL 239. certiorari denied 47 S.Ct 
455. 273 U.H. 750, 71 L.Ed. 873. 

74- 1 LB.—Mot tor v. Derby 041 0„ 

C.C.A.Kan., 16 F.2d 717, certiorari 
denied 47 H.Ct. 477, 273 ILB. 762, 71 
Irf.Ed. 870—Mnisrnolia Peirolmun Co. 
y. U. B., 53 r.Hupp. 231, lOl Ct.CL 

I, certiorari denied 65 B.Ct. 53, 
323 U.a 721, U L.ikL 5ao--Cam- 
Inol Co. y. XL B., IXC.CaL, 41 W. 
Hupp, 8l0*«“Bhini|>« Rtpi Line Co. 
v* XL B., 40 F.Bupp. ISL 94 CtCl 
462, cartloriitl denied 62 S.Ct 1104, 
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31G U.S. 679, 86 L.Ed. 1753, rehea 
ingr denied G2 S.Ct. 1288, 31G U. 
712, 8G L.Ed. 1777—McKcever 
Fontenot, D.C.La., 25 F.Supp. 3^ 
aiUrmod, C.C.A., 104 F.2d 22(5, cc 
liorari denied CO S.Ct. 112, 208 U. 
588, 84 L.Ed. 4 92—General Petre 
eum Corporation of California 

U. S., D.C.CaL, 24 If’.Supp. 285 
Mohawk Petroleum Co. v. Lewis, 
C.CaL, 19 LLSupp. 807. 

Eeg’islativ© history 

The Revenue A<!ts of 191,7 and 19 
taxed the transportation of "‘oil 1 
pipe lino." This tax wa,s repealed 
1921. The Act of 1932 restonui tl 
tax, but changed the word “oil" 
"crude petroleum and liquid produc 
tluTeof."—(bmeral Pclroh.*um Corp' 
ration of Ca-lifornla v. U. S., D.C.Ca 
24 ir Hupp. 285. 

Effect of ropool of statute 

Tax on oil transportfid at tin 
rievtuuKi Ael of 1918 was r<'p('n.l('d 1 
Uf‘ve,nu(‘ Ae.t 1921 was ludd to ha'' 
"aeerued" wUhin saving' elau.se.- 
Biandard Oil Co. v. Mcl^aughlin, ' 
C.A.CaL, 07 F.2d 111, certiorari d 
niiHi 54 S.Ct. 040, 292 U.S. G31, 78 ] 
E(L 1 485, rt‘h(‘arlng denied 54 S.C 
712, 292 U.S. 605, 78 L.Ed. 1457- 
Sln.n<I/ml Oil Co. of California 
MlsLaug'hlln, D.C.CaL, 55 P.2d 274. 
“Eotroleum” and ^^pctrolotim pro< 
ucts” deditiod 

U.S.-Standard Oil Co. of Cali Torn 

V. U, S., D.C.CaL, 29 F.Supp. 18 
appeal dinmlsu*'d, C.(LA., 127 F.l 
8G3-“General Pelrohuun (k)rpor 
iUm of <1aUfornia, v. IL S., D.C.Ca 
24 F.Supp. 285. 

Stibrtaacos subject to tax 

Transpoi'tal ion of tfa.sing-head 
natural iraHolliu^, Ipy pipe line, w 
taxabb'." ddiillips Pipe T^lno Co. v. ‘ 
S., Ct.CL, 40 F.Hupp. 0,HI„ 94 Ct.< 
462, eertlornri di'nPHl 62 S.Ct. IK 
316 tl.S, 079, 80 L.Ed. 1753, rehea 
In^ deni<al 63 S.th. 1288, 311 U.S. 71 
86 L.Ed, 1777-'«Htantlara Oil Co. 
CaUfornla v, XL D.C.CaL, 39 
Bupp. IHO, appeal di»inl««ed, C.C.. 
DI7 FJd 103—Uonerai Fetroleu 
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>e tax"^^ on the privilege of transportation by pipe 
Le,*^^ and is imposed on the person furnishing the 
inspartation,77 and is not laid on the general busi- 
ss of the company or on the doing of business*^^ 
on the oil itself or sales thereol'^^ 

The tax is imposed on all transportation of oil by 
pe line,^^ regardless of the distance traversed, 
tiether the pipe line be a common carrier or a pri- 
Lte carrier^^ and whether it be transporting its 
vn oil or that of others.^^ However, all move- 
ent of oil through pipes is not taxable.^^ Ordi- 
irily it is taxable only when it is primarily inde¬ 


pendent of a related business transacted by the car- 
rier.s^ A taxable transportation occurs whenever 
the movement is substantially similar to those move¬ 
ments which pipe line carriers usually undertake 
and perform, that is, where the movement is not 
merely local and incidental to another business en¬ 
gaged in by the person transporting, such as the 
producing or refining of oil.^® 

The tax is measured by a specified percentage of 
the transportation charge or value of the service 
rendered.S'^ It is intended to be laid equally on all 
transportation by pipe line of the specified sub- 


)rporation of California v. XJ. S., I>. 
Cal.. 24 F.Supp. 285. 

U.S.—Standard Oil Co. v. Mc¬ 
Laughlin. C.C.A.Cal.. 67 F.2d HI. 
certiorari denied 54 S.Ct. 640, 292 

U. S. 631, 78 L.Ed, 1485, rehearing 
denied 54 S.Ct. 713, 292 U.S. 605, 
78 L Eld. 1457—Hotter v, Derby Oil 
Co., C.C.A.Kan., 16 F.2d 717, cer¬ 
tiorari denied 47 S.Ct, 477, 273 U. 
S. 762, 71 L.Ed. 879. 

k U.S.—Standard Oil Co. of Cali¬ 
fornia V. McLaughlin, D.C.Cal., 55 
F.2d 274—Hotter v. Derby Oil Co., 

C. C.A.Kan., 16 F.2d 717, certiorari 
denied 47 S.Ct. 477, 273 U.S. 762, 
71 L.Ed. 879. 

It is immaterial whether delivery 
by seller or buyer, or is before 
• after sale.—Mohawk Petroleum 

D. V. Lewis, D.C.CaL, 19 F.Supp. 867. 
^ U.S.—Alexander v. Cosden Pipe 
Line Co., Okl., 64 S Ct. 292, 290 U. 
S. 484, 78 L.Ed. 452-—Magnolia Pe¬ 
troleum Co. V. U. S.,'53 F.Supp, 231, 
101 CtCl. 1, certiorari denied 65 S. 
Ct. 53. 323 U.S. 721, 89 L.Ed. 580 
—Mohawk Petroleum Co. v. Lewis, 
D.C.Cal., 19 F.Supp. 867. 

U.S.—Hotter v. Derby Oil Co., 
C.CA.Kan., 16 F.2d 717, certiorari 
denied 47 S.Ct. 477, 273 U.S. 762, 71 
L.Ed. 879. 

>. US.—Standard Oil Co. of Cali¬ 
fornia V. McLaughlin, D.C.Cal., 65 
P.2d 274. 

►. U.S.—Alexander v. Cosden Pipe 
Line Co.. Okl, 54 S.Ct. 292, 290 U. 
S 484, 78 L Ed. 462—Alexander v. 
Carter Oil Co., C.C.A.Okl., 63 F.2d 
964—Hotter v. Derby Oil Co., C.C. 
A.Kan., 16 F.2d 717, certiorari de¬ 
nied 47 S.Ct. 477, 273 U.S. 762, 71 
L.Ed. 879—Mohawk Petroleum Co. 

V. Lewis, D.C.Cal., 19 F.Supp. 867. 

, U.S.—Mohawk Petroleum Co. v. 
Lewis, D.C.Cal., 19 F.Supp. 867. 

. U.S.—Alexander v. Cosden Pipe 
Line Co., Okl., 54 S.Ct. 292, 290 U. 
3. 484, 78 L.Ed. 462—Dixie Oil Co. 

U. S., C.C.A.La., 24 F.3d 804— 
Vtotter V. Derby Oil Co., C.C.A. 
cCan., 16 F.2d 717, certiorari denied 
17 S.Ct. 477, 273 U.S. 762, 71 L.Ed. 
579—Magnolia Petroleum Co. v. U. 


I S., 53 F.Supp. 231, 101 Ct.Cl. 1, 
certiorari denied 65 S.Ct. 53, 323 U. 
S. 721, 89 L.Ed. 580—McKeever v. 
Fontenot, D.C.La., 20 F.Supp. 518. 

33 C.J. p 333 note 31 [b]. 

83. U.S.—^Alexander v. Cosden Pipe 
Line Co., Okl., 54 S.Ct. 292, 290 U.S. 
484, 78 L.Ed. 452—Standard Oil Co. 
V. McLaughlin, C.C.A Cal., 67 P.2d 
111, certiorari denied 54 S.Ct. 640, 
292 U.S. 631, 78 L Ed. 1485, rehear¬ 
ing denied 54 S.Ct. 713, 292 U.S. 
605, 78 L.Ed. 1457—^Alexander v. 
Carter Oil Co., C.C.A.Okl., 53 F.2d 
964—Dixie Oil Co. v. U. S., C.C.A. 
La., 24 P.2d 804—^Magnolia Petrol¬ 
eum Co. V, U. S., 63 F.Supp. 231, 
101 CtCl. 1, certiorari denied 65 
S.Ct, 53, 323 U.S. 721, 89 L.Ed. 
580—Caminol Co. v. U. S., D.C. 
Cal., 41 F.Supp. 819—Big Lake Oil 
Co. V. Driscoll, D.C.Pa., 40 F.Supp. 
510—McKeever v. Fontenot, D C. 
Lau, 20 F.Supp. 618. 

33 C.J. p 333 note 31 [b]. 

Purpose 

The purpose of taxing movements 
through privately owned facilities 
similar to those taxed against car¬ 
riers is to avoid discrimination and 
the allowance of an increment of ad¬ 
vantage, on account of the tax, to the 
private owners over those compelled 
to seek the services of carriers.— 
McKeever v. Fontenot, C.C.A.La., 104 
F.2d 326, certiorari denied 60 S.Ct. 
113, 308 U.S. 5S8, 84 L.Ed. 492. 

84. U.S.—^Alexander v. Carter Oil 
Co., C.C.A.Okl., 53 P.2d 964—Mo¬ 
hawk Petroleum Co. v. Lewis, D.C. 
Cal., 19 F.Supp. 867. 

Construction of exemptions 

Exemptions from tax imposed on 
all transportation of crude petroleum 
by pipe lines must be strictly con¬ 
strued against taxpayer.—Mohawk 
Petroleum Co. v. Lewis, supra. 

85- U.S.—^Mohawk Petroleum Co. v. 
Lewis, supra. 

B(k U-S.—McKeever v. Fontenot, C. 
C.A.La., 104 P.2d 326, certiorari 
denied 60 S.Ct 113, 308 U.S. 588, 84 
L.Ed. 492—Mohawk Petroleum Co. 
V- Le^wis, D.C.Col , 19 F.Supp. 867. 
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' Question of fact 

U.S.—^Alexander v. Carter Oil Co., C. 

C.A.Okl., 53 F.2d 964. 

Other use immaterial 

Pact that pipes were also used in 
blending different grades of petrole¬ 
um products was immaterial in de¬ 
termining whether movement of pe¬ 
troleum products was subject to tax. 
—McKeever v. Fontenot, C.C.A.La., 
104 P.2d 326, certiorari denied 60 S. 
Ct 113, 308 U.S. 688, 84 L.Ed. 492. 
Movement of oil held taxable 

(1) Generally.—Cammol Co. v. U. 
S., D.C.Cal., 41 F.Supp. 819—General 
Crude Oil Co. v. Scofield, D.C.Tex., 
39 F.Supp. 586. 

(2) Movement of oil through pipe 
lines to market or refinery.—Carter 
Oil Co. V. Alexander, D.C.OkL, 50 P. 
2d 214, affirmed, C.C.A., Alexander v. 
Carter Oil Co., 53 F.2d 964—Hotter 
v. Derby Oil Co., C.C.A.Kan., 16 F 2d 
717, certiorari denied 47 S.Ct 477, 273 

U. S. 762, 71 L.Ed. 879. 

(3) Movement of oil from wells 
through pipes to refinery storage 
tanks.—Mohawk Petroleum Co. v. 
Lewis, D.C.Cal., 19 F.Supp. 867. 

(4) The transportation of crude 
petroleum and refined products by 
pipe line from owner's storage tanks 
at refinery and elsewhere to vessels 
at wharf and elsewhere.—McKeever 

V. Fontenot, C.C.A.La., 104 F.2d 32'6, 
certiorari denied 60 S.Ct. 113, 308 U. 
S. 688, 84 L.Ed. 492—Magnolia Petro¬ 
leum Co. V. U. S., 53 F.Supp. 231, 101 
Ct.Cl. 1, certiorari denied 65 S.Ct. 63, 
323 U.S. 721, 89 L.Ed. 580—McKeever 
V. Fontenot DC La., 20 F.Supp. 61*8. 
Movement of oil held not taxable 

(1) Generally.—Big Lake Oil Co. 
V. Driscoll, D.C.Pa., 40 F.Supp. 510. 

(2) Movement of oil from wells 
to producer's storage tanks, located 
in or near producing field.—Alexan¬ 
der V. Carter Oil Co., C.C.A.Okl., 63 
P.2d 964—Mohawk Petroleum Co. v. 
Lewis, D.C.Cal., 19 F.Supp. 867. 

(3) Movement of oil from refinery- 
storage tanks into refinery.—Mohawk 
Petroleum Co. v. Lewis, supra. 

87. U.S.—^Alexander v. Cosden Pipe 
Line Co., Okl., 64 S.Ct. 292, 290 U. 
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stances,regardless of exceptional relations or 
conditions.S^ If the charge made is the customary 
commercial rate it is used as the basis on which to 
compute the tax;^0 if no charge for transpor¬ 
tation is made, or if less than a fair charge is made 
in a transaction other than at arm’s length, the tax 
is computed on the basis of a charge reasonably ap¬ 
propriate for the service rendered, which, if such 
exist, is on the basis of the commercial rates in the 
vicinity.^^ 

§ 544. Telegraph, Telephone, Radio, and Ca¬ 
ble Facilities 

A tax, measured on the basis of the commercial rate 
charged therefor, has been Imposed on telephone, tele¬ 
graph, cable, or radio dispatches, messages, or conversa¬ 
tions or for such service, 

XII. STAMP TAXE 

§ 545. In General 

For the purpose of raising revenue the Internal Rev¬ 
enue Code imposes stamp taxes on certain documents and 
instruments. 

Acts of congress at various times have required 
stamps to he affixed to certain instruments and doc¬ 
ument s,^® and, at present, stamp taxes on particular 
documents and instruments are imposed by the In- 


Under the Internal Revenue Code, 26 U.S.C.A. § 
3465, and similar statutes, a tax has been imposed 
on the amount paid for telephone, telegraph, cable, 
or radio dispatches, messages, or conversations or 
for such service.92 The tax is payable on all mes¬ 
sages transmitted for an economic consideration, 
money or money’s worth,and messages transmit¬ 
ted for a railroad company pursuant to a contract 
for an exchange of services are taxable,even 
though the railroad company is not called on to 
furnish the full amount of services called for under 
the contract.35 The tax is computed on the basis 
of the commercial rate, that is, the regular estab¬ 
lished charge for such services to the public, 
even though the actual charge made is less than 
such rate. 

(DOCUMENTAItY) 

ternal Revenue Code, 26 U.S.C.A. §§ 1800-1807, 
3480-3482. Such stamp taxes are imposed, not on 
transactions, but on documents.^^^ No stamp is re¬ 
quired on an instrument made before the passage 
of the act imposing the tax^ or on an instrument 
executed after the act requiring a stamp has been 
repcalcd.2 

A documentary stamp tax is a revenue measure.^ 


S. 4S4, 78 I...Eel. 41)2—^Majrnolia Pe- 
Irokmm Co. v. U. S., 52 P.Stipp. 
221, 101 Ct.cq. X, corllorarl cloniocl 
Gf) S.OL 53, 222 U.S. 721, 80 Xj.Pd. 

- —Cai-ninol Co. v. IT. S., D.O. 

Cal,, 41 F.8ar)p. 810—Mobowk Tk)- 
trolouin Co, v. D.C.Oal., 19 

F.Supp. 8G7. 

88. XT.S.-—Aloxa'nd(T v. Cofakm Tdpfs 
Lino Co.. OkL, 54 H.Ct. 202. 290 XT. 
S. 484, 78 L.Ed. 452. 

89, tT.S.—Ak^xandor v. Cosdem Pipo 
Lino Co., isiipra.. 

90, U.S.—Aloxancler v, Cofidon Pipe 
lAno Co., supra. 

91. n.S.—Aloxandor v. Cojakm Pipo 
Ijlno Co., supra.. 

'Based on eacistlng’ tariffs 
IT.R.—Ma^^nolfa TkOroknnn Co. v. TJ, 
S., 52 P.Snpp. 231, 101 Ot.Cl. 1, oor- 
tlorari doniod 05 B.Ct 52, 222 tT.B. 
721, 89 T..Ed. 580. 

In absono© of comMox^oial rat© on 
which to 1)ano the oharg'o It l« a fair 
foLurn on fair valuation prop(‘r- 
ty ulilixod in porformlufy i\m norv*- 
Standard Oil Co. v, MoLaturh- 
tin, C.C.A.Cal., 07 P.2d 111, ooHlo- 
rart denied 54 S.Ct 040, 202 tkS, 021, 
78 L.Ed. 1485, rolumrinir denied 54 
fi.Ct. 718. 292 tT.S. 005, 78 X.i,Ed. 1457. 
Bat©® proper 

IT.S.' ..Candnol Co. v, tL S.. D.C.Cal., 
41 F.Snpp. 819«*'Gonoml Crude Oil 


Co. v. Scofield, D.C.Tcx., 39 F.Supp. 
586. 

92. U.S.—Erio R. Co. v. U. S., Ot. 

Cl., 54 F.2d 172, certiorari danled 
52 S.Ct 578, 280 TJ.S. 553, 76 L.Ed. 
1288. 

22 C.L p 224 noU‘H 22, 23. 

Former statutes construed 
IT.B.—Now York Teh Co, v. Treat, 
N.Y., 120 F. 24 0, 04 C.C.A. 586. 

32 C.X p 210 note 34 U3, [u], p 

218 note 07. 

93. TT.S.--Erio R. Co. v. XT. S., Ct. 

Cl„ 54 F.2d 172, (Hudlorarl d(‘niod 
52 R.Ct. 578, 280 (T.8. 552, 70 Ti.Kd. 
1 288—XYcMtcrn XTnion Tid(‘Kraph 
Co. V. D«da.waro, T.. ^ W. R. Co., 
D.CIN.T., 282 F. 925. 

94. XT.B.—irclhnich v. Mksaouri 

tVic. n, <’o., Mo„ 47 R.Ct. 295, 272 
XT.a. 242, 71 T.,Ed. 028—Erin B. 

Co. V. IT. B., Ct.CL, 54 F.2d 172, 
certiorari d(‘nkui 52 S.Ct. 578, 280 
XT.R. 552, 70 Ti.Ed, 1288—Tkdawaro, 
Tj. VY. U. <?o, V. Bt>w©rs, C.C.A. 
N.Y., 19 F.2d 250. 

22 C.J. p 224 not© 22 [a]. 

05. XJ.S.---l>©lawar©, I., A W. R. Co. 
V. Bo warn, Htipra. 

00, tT.S.^-KH© U. Co. V. tJ. S., Ct.Cl., 
r,4 F.2d 172, certiorari dented 52 
S.Ct. 578, 286 H.B. 552, 76 L.m 
1288’ -Delaware, L. ^ W. R. Co. v. 
Bow©rn, D.aH.T., 28 F.2d 21. 

07. U.S.-dQrl© n. <lo, V. U. S., Ct, 
Ch M F.Zd 172, oortiorort denied 
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52 S.Ct 578, 286 U.S. 653, 76 L. 
Ed. 1 288. 

98. History of leR*islation see 8 C.J. 
p 111 notes 06-76. 

Collection of tax fine Infra 5§ 782- 
798. 

Offon.sea** ac© infra §5 988-1020. 
Payment of tax infra §§ 708-781. 
ikmalties and forfelturoB see infra §§ 
927-987. 

Revenue stamp.s floo infra 5§ 840-842. 
Validity of stamp tax acts see supra 
5 31. 

99. U.S.—Merchants’ Warehouse Co. 
V. Mc.Clatn, C.G.Pa., 112 F. 787, af¬ 
firmed 115 F. 295, 53 C.C.A. 155. 
'Fax is not on a profit but on the 

document.-" TTamlHon Nat. Bank of 
Chattarumg'a v. U. S., C.C.A.Ttmn., 
99 F.2d 670, certiorari d(mlcd 59 S. 
Ci. 042, 300 U.S. 663, 83 T..Fd. 1052. 
1- Tex.—(Iliandlcr y. Scherer, 32 
Tex. 572. 

2. U.S.—In re Myrlck, IXC.Ga., 17 
F.Cas.No.10,000, 2 N.B.U. 156. 

Tnd.—‘Coku’lck v. Bow.«ier, 20 Tnd. 2.29. 
Tt'x.“ -Cavasofl v. 82 Tex. 

188. 

Saving'® olaus© 

Xia.-'-TCimbro v. Oolrate, C.C.N.Y., 14 
F,(’«n.No,7,778, 5 Blatchf. 220. 

3. TT.S.—Central States Life Xm. Co. 
Y, Sheehan, aC.A.Mo,, 117 F.2d 46 
-*4)e<!id«ntal Llf« ln«. Co, v, V, S., 
ChCL, 57 F.Supp. Sit 

88 O.L p 216 not# II, 
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It is not intended to invalidate contracts or inflict 
penalties, and courts should give the act a liberal 
construction,*^ although it has also been held that 
stamp tax laws are in restraint of common right 
and are not to be extended by construction to cas¬ 
es that do not come clearly within their terms.^ 

The amount of the tax is that fixed by the reve¬ 
nue act.® 

Persons required io affix stamps. The person ex¬ 
ecuting a document^ or the person for whose use 
or benefit the instrument was issued® is the one to 
affix the stamp. 

§ 546. Instruments Subject to Tax 

Stamps are required on such instruments and docu¬ 
ments as are specified by the Internal Revenue Code. 

An instrument or document is subject to the fed¬ 


eral stamp tax if it is of such nature and character 
as to come within the purview of the stamp tax 
act,® which presently is to be found in the Internal 
Revenue Code, 26 U.S.CA. §§ 1800-1807, 3480- 
3482. If the particular instrument or document is 
not embraced within the act, no stamp thereon is 
necessary.^® The liability of an instrument to 
stamp duty, as well as the amount of such duty, 
generally is determined by the form and face of the 
instrument, and cannot be affected by proof of 
facts outside the instrument itself.^^ Where there 
is a doubt as to the liability of an instrument to 
taxation, the construction is in favor of the exemp- 
tion.i^ 

Under various revenue acts stamp taxes were 
levied on sundry instruments and documents,^® such 
as agreements and contracts,i** bills of lading^® and 
shipping receipts,1® certificates,^'^ charter parties,^® 


4. Mo.—Day v. Baker, 36 Mo. 125. 

33 C.J. p 316 note 31. 

ISTot to be restricted by teclinical re¬ 
finements in construction 

U.S—Central States Life Ins. Co. v. 
Sheehan, C.C.A.Mo., 117 F.2d 46. 

5. vt.— Celley v. Gray, 37 Vt. 136. 
33 C.J. p 316 note 32. 

0. Ga.—Hoops v. Atkins, 41 Ga. 
109. 

7. U.S.—Farmers’ Loan & Trust Co. 

V. Council Bluffs Gas & Electric 
Light Co., C.C.Iowa, 90 P. 806. 

33 C.J. p 318 note 65. 

8. U.S.—^Home Title Ins. Co. of New 
York V. Keith, D.C.N.T., 230 P. 

905. 

33 C.J. p 318 note 65. 

9. Instruments described in techni¬ 

cal language or in terms especial¬ 
ly descriptive of their own charac¬ 
ter are classed under that head, 
and are not to be included in the 
general words of the statute.—U. 
S V. Isham, Mich., 17 Wall. 496, 21 
L Ed, 728—Fidelity Investment 

Ass’n V. U. S., Ct CL, 6 P Supp. 19, 
certiorari denied U. S. v. Fidelity 
Investment Ass'n, 54 S.Ct. 660, 291 
U S. 685, 78 L Ed. 1071. 

Words are to be taken in the sense 
in which they will be understood by 
that public in which they are to 
take effect without resort to science 
and skill in their interpretation ex¬ 
cept where scientific or technical 
terms are used.—U. S. v. Isham, 
Mich., 17 Wall. 496, 21 L.Ed. 728— 
Wilkinson v. Mutual Bldg. & Sav. 
Ass’n, C.C.A.Wis., 13 P.2d 997—Fi¬ 
delity Inv. Ass’n v. U. S., Cl.CL, 5 
P.Supp. 19, certiorari denied U. S. v. 
Fidelity Investment Ass’n, 54 S.Ct 
560, 291 U.S. 685, 78 L.Ed. 1071. - 


’ Tax on passage tickets or playing 
cards see supra § 528. 

10. U.S.—U. S. V. Isham, Mich., 17 
Wall. 496, 21 L.Ed. 728—U. S. v. 
Baltimore & O. R. Co., C.C.W.Va., 
24 P.Cas.No.14,509, 8 IntRev.Rec. 
148. 

Ind.—^Deloohery v. State, 27 Ind. 521 
—Toledo, L. & B. R. Co. v. Nor- 
dyke, 27 Ind. 95. 

Iowa.—^W^alker v. Sleight, 30 Iowa 
310—Bray ton v. Delaware County, 
16 Iowa 44. 

Ky.—Steeley’s Creditors y. Steeley, 
64 SW. 642, 23 Ky.L.R. 996. 

Minn.—Thayer v. Barney, 12 Minn. 
502. 

Nev.—Bowers v. Beck, 2 Nev. 139. 
N.T.—Coppernoll v. Ketcham, 56 
Barb. Ill, 

Pa.—Boyd v. Hood, 57 Pa. 98. 

W.Va.—Gorman v. Steed, 1 W.Va. 1. 

11. U.S.—Lederer v. Fidelity Trust 
Co., Pa., 45 S.Ct 206, 267 U.S. 17, 
69 L.Ed. 494—^Willcuts v. Invest¬ 
ors' Syndicate, C.C.A.Minn., 57 F. 
2d 811, certiorari denied 63 S.Ct. 
18, 287 U.S. 618, 77 L.Ed. 537— 
General Motors Acceptance Corp. 
V. Higgins, D.C.N.Y., 60 F.Supp. 
979—Danville Bldg. Ass’n v. Pick¬ 
ering, D.C.Ill., 294 P. 117. 

33 C.J. p 317 note 36. 

12. U.S.—U. S. V. Isham, Mich., 17 
Wall. 496, 21 L.Ed. 728—General 
Motors Acceptance Corp. v. Hig¬ 
gins, D.C.N.Y., 60 P.Supp. 979— 
Fidelity Inv. Ass’n v. U. S., Ct. 
CL, 5 P.Supp. 19, certiorari denied 
U. S. V. Fidelity Investment Ass’n, 
54 S.Ct 560, 291 U.S. 686, 78 L. 
Ed. 1071. 

13. Ga.—Hoops v. Atkins, 41 Ga. 
109. 

14. U.S.—U. S. V. Learned, D.C. 

78 ^ 


Mich., 26 F.Cas.No.15,580, 1 Abb. 
483. 11 IntRev.Rec. 149. 

Necessity for affixing revenue stamps 
to contracts generally see Con¬ 
tracts § 68. 

PawubrokeFs ticket 
U.S.—U. S. V. Smith, D.C.Cal., 27 P. 
Cas.No.16,340, 1“ Sawy. 192. 
Bscsipt given by express compa¬ 
ny was not agreement or contract. 
—Belger v. Dinsmore, 51 Barb. 69, 31 
How.Pr. 421, reversed on other 
grounds 51 N.Y. 166, 10 Am R 575— 
De Barre v. Livingston, 48 Barb., N. 
Y., 511. 

Reinscription of mortgage and 
mere extension of time of payment, 
indorsed on note, without any con¬ 
sideration for such extension or 
change in any other term or condi¬ 
tion of contract, were not ag'”'^'’- 
ments.—Delmas v. Merchants’ Ins. 
Co., La., 14 Wall. 661, 20 L Ed. 757. 

15. U.S,—^Wright V. Michigan Cent. 
R. Co., Mich., 130 P. 843, 65 C.C. 
A. 327. 

33 C.J. p 316 note 34 [a]. 

16. U.S.—Dinsmore v. Southern Ex¬ 
press Co., N.D., 22 S.Ct. 45, 183 
U.S. 115, 46 L.Ed. 111. 

S3 C.J. p 316 note 34 [i], p 318 note 

68 . 

17. U.S.—Sackett v. McCaffrey, 
Mont, 131 F. 219, 65 C.C.A. 205. 

N.Y.—Miller v. Larmon, 38 How.Pr. 
417. 

83 C.J. p 316 note 34 [s], p 318 notes 
54-57. 

Corporate certificates of indebtedness 
see infra § 648. 

18. U.S.—Simpson v. Treat, C.C.N. 
Y., 126 F. 1003. 

33 C.J. p 316 note 34 [e]. 
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powers o£ attorney,promissory notes ,20 checks ,21 
drafts ,22 and orders for the payment of money,23 
and warehouse receipts.24 In addition, stamp taxes 
were imposed on writs or other original process by 
which any suit was commenced in any court of rec¬ 
ord,25 writs and other process issued by a justice 
of the peace,25 writs or other process on appeal 
from justices’ courts, or other courts of inferior ju¬ 
risdiction to a court of record,27 and the act re¬ 
quired a stamp on the probate of a will or letters 
of administration.28 The repeated protests of the 
state courts against the constitutional power of con¬ 
gress to require a stamp on their proceedings led 
to the repeal of the law requiring it.29 The Reve¬ 
nue Act of 1914 did not require a stamp on a pro¬ 
ceeding necessary to effectuate the judgment of a 
state court.30 

Insurance policies. Under the Internal Revenue 
Code, 26 U.S.C.A. § 1804^ under certain conditions 
there is a tax on insurance policies, including poli¬ 
cies of reinsurance, where the insurer is a nonresi¬ 


dent alien individual, or a foreign partnership 01 a 
foreign corporation.31 

Exemptions, Under the Internal Revenue Code, 
26 U.S.C.A. § 1808, and under prior statutes, vari¬ 
ous instruments have been expressly exempted from 
the stamp tax, 32 such as instruments issued by a 
slate or its political subdivisions in the exercise of 
governmental or taxing power.33 

§ 547 . - Capital Stock and Similar Inter¬ 

ests 

Each original issue, whether on organization or re¬ 
organization, of shares or certificates of stock, or of 
profits, or of interest in property or accumulations, Is 
subject to a stamp tax. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 1802 (a), there exists a stamp tax, which tax was 
also imposed by earlier statutes, on each original is¬ 
sue, whether on organization or reorganization, of 
shares or certificates of slock, or of profits, or of 
interest in property or accumulations, by any cor- 


19. Powers of attorney used In 
bankruptcy proceeding’s 

U.S.—In re Capitol Trading- Co., D. 

C. N.Y., 229 F. 806—Tn re TTawley, 

D. C.K.Y., 220 F. 372. 

Warrant of attorney not power of at¬ 
torney 

U.S.—Treat v. Tolman, N.Y., 113 F. 

892, 51 C.C.A. 622. 

33 C.J. p 3X8 note 62. 

XTnder early act of congress stamp 
was re<iulred only on general letters 
of attorney and not on a power of 
attorney In a suit depending in a 
court.—Davis v. Ontrandor, 1 Johns. 
Cas., N.Y,, 106, 

20. XJ.S.—ITaverty FurnHairo Co. v. 

U. S., D.C.Ca., 286 F. 986. 

33 C.J. p 310 nolo 34 

3Srote for security of money 
■0.8,'—Moore v, (Jadsby, 17 F.t'^af^.No, 
9.762, 1 Cranc3h. C.C. 3. 1 D.C. 3—• 
Neale v. Iim, 17 RCajs.No.l0,068, 1 
Cranch, 0,0. 3, 1 D.C. 3. 

21. U.8.—U, a V. Xsham, Mich., 17 
Wall 496, 21 Ia.Kd. 728. 

22. U.S.—Carson Naval Storea Co. 

V. 0. S., D.CGa., 29 8X8. 

23. 0.S.—Granby Mercantile Co. Y. 
Webster, C.C.S.C., 98 F. 604. 

38 C.J. p 316 note 34 tO. 

24. 0.S.—McClain V. Merchants' 
Warehouse Co., Pa., 116 F. ‘295, 
53 C.C.A. 156. 

33 C.J. p 316 note 84 [vj. 

26. Conn.—Appeal of lXotchkl»«, 82 
Conn. 353. 

N.Y.—Whitley v. I,<eodH, 27 lIow.Dr. 
STS—Oerman Dlederkmnss v. Bohio* 
mann, 25 I’low.Fr. 888. 

Tex.—Kennedy v. Morrlion, SI Tex. 

207. 

88 C.J. p 817 mtm 46, 4®* 
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“liaw requiring writs to be stamp 
©d was repealed March 2d, 1867. Aolt 
of Congress, 1867, p 108. sec. 9,”— 
Colerick v. Bowser, 30 Ind. 329, 33 0. 
Writ of scire faoias is not “writ 
or other original process” 

Conn.—Smyth v, Ripley. 32 Conn. 166. 
W)i.t of certiorari is not “original 
process” 

Minn.—Pierco Y. Huddleston, 10 

Minn. 131. 

26. N.Y.—Cole V. Bell, 4 8 Barb. 104 
--Baird v. T'rldm<>r(\ 29 Tlow.rr. 
263, affirmed 31 How.Pr. 3*59. 

27. Cal—People v. Wc.^iton, 28 Cal. 
630. 

Iowa.■—Botkina v. Spurgeon, 20 Iowa 
508 -May v. Wilson, 20 Towa 117— 
H'ugu.M V. Slri(‘kler, If) I(»wa, 4'13- — 
Muasidlman v. Mniik, 18 Iowa 230. 
Minn.-d‘ortnan v. Bayley, 10 Minn. 
3 83. 

N'.Y.— Coppernoll v. Ketcham, 56 Barb. 
in-”la‘Wi.M V. Randall 30 Ilow.Pr. 
378, 1 Ahh.Prac.,N.a, 135, 

Wls.—KSwlft V. Corne.s, 20 Win. 897. 
Bond given on appeal 
Xnd.—Topf v. King, 26 Ind. 391-«An- 
derHon v. Coble, 26 Ind 320*-'"Violet 
V. Heath, 26 1ml 178—Smith v. 
Wateri^. 25 Ind. 397. 

TowfU—Ford v, Clinton, 25 Iowa 157, 
N.M,'«Tipt,on V, Cordova, 1 N.M. 
383. 

as. Minn.—Dayton v, Mlntssor, 82 
Minn. 393. 

Tex,—Worhimkl© v. McManun, 31 Tex. 
116. 

as. Tex.—Cavaaoa v. Gonssnlcm, 33 
Tex. 183. 

m N.Y.--»Pooplo ex rel Tlnton nuhr. 
Corporation v. Ilanly, 152 N.Y.S. 
67, m App.Dlv. 675. 

33 O.J. p 317 not# 47. 
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31. Property imported 

Whore merchandise imported from 
Soviet Republic by Now York cor¬ 
poration was covered by a marine in- 
siirancc policy issued by state Insur¬ 
ance department of Soviet Reptiblie., 
under which liability ceased on dis¬ 
charge of cargo at port of destina¬ 
tion, and by Inland transit policy, 
fact that merchandlsG, while cov¬ 
ered by foreign In.suranee, wa.s with¬ 
in 0nit(‘d States only while between 
thre('-mile limit and pla<50 of dis¬ 
charge rcndfTCd premiiun.s paid to 
Sovi<‘t stat(‘ in.suraiHJo dep.crtment 
irnrntmo from taxation.— Arntorg 
Trading Corporation v. 0, S., O.C.A. 
N.Y., 103 F.2a 330. 

TJudor pxdor revenue acts it was 
neccanary to affix a stamp to con¬ 
tracts of inHurance.-—Buckalew v. 
U. Tex., 102 F. 320. 42 O.C.A. 873 
—33 C.J. p 316 note 34 [j]. 

32. 0.S.—Wilkinson v. Mutual Bldg. 
& Hav. Ahh'ii, C.CA.Wis., 13 P.fd 
997—Farmers’ Doan Trust (h). v. 
Council Bluffs this &. Electric 
Light Co„ O.C.A.Iowa, 00 F. 8011 

Contu—Greene v, New Loudon Coun¬ 
ty AgHcuUural Soc„ 32 Conn, 95, 
N.T.—Do Barro v. Livingston, 48 
Barb. 511, 

Boudi recxtiired lu legal prooeedtogei 
n.B.—McNally v. Meld, (10,.U.X., liO 
F. 445. 

3 C.J. p 1170 nolo 00"-O C.J, p 16 
note 46*-13 C.J. p 309 mot© 38, 

ZZ. XT.a—Amhronlnl v. 0. a, III, 28 
act L 187 U.a 1, 47 L.Etl 4 9. 
IiKl' •dCawos V. Rhoads, 34 Ind. 79. 
9 CU. p 16 mott 47--13 C.J. p 800 
not© 31"*-SO CX p 816 not© 34 [,b]„ 
p 117 mot« 88* 
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poration, or by any investment trust or similar or¬ 
ganization, or by any person on behalf of such in¬ 
vestment trust or similar organization, holding or 
■dealing in any of the instruments mentioned or de¬ 
scribed in the subsection or section 1801, whether 
or not such investment trust or similar organiza¬ 
tion constitutes a corporation within the meaning of 
the title.^^ If a tax on issues of stock is to be sus¬ 
tained in any given case it must come clearly within 
the letter of the statute.^^ The issuance of a voting 
trust certificate is not a taxable transaction.^® 

Original issue. The tax is on '^each original is¬ 
sue, whether on organization or reorganization.”^^ 
The tax is laid, not on each stock certificate that 
is issued, but on each original issue of certificates.^® 


In determining whether an issue of stock is an orig¬ 
inal issue, book entries of the corporation are not 
decisive.®^ 

An exchange of one kind of stock for another 
kind of stock, or a ^'split up” of stock, entailing no 
essential change in the capital or assets of the cor¬ 
poration does not constitute an original issue it 
is not of any importance whether shares are con¬ 
verted into identical or variant stock or whether 
preferred stock is exchanged for common or com¬ 
mon for preferred, with resulting differences in 
rights and privileges.^^ Where, however, an ex¬ 
change of shares is accompanied by an increase in 
capital through a transfer of surplus to capital ac¬ 
count the transaction is taxable.^^ In addition, 


34. XJ.S.—U. S. V. Pure Oil Co., C. 
C.A.I11.. 135 F.2d 578. 

Corporation excise taxes see supra 
§§ 516-522. 

Tax on sales and transfers of cor¬ 
porate shares see infra § 551. 
B:istory of legislation. 

XJ.S.—^Empire Trust Co. v. Hoey, D. 

C.N.Y., 18 F.Supp. 475, 477. 

Issuance of stock 

Where corporation instituted stock 
purchase plan for employees under 
which corporation caused to be cred¬ 
ited to employees in special stock 
ledgrer stock which was to be paid 
for by corporation crediting- divi¬ 
dends thereon against purchase price 
and corporation had option of ex¬ 
tinguishing an employee’s right when 
his employment ceased, the stock 
credited the employees under the 
plan, which was voted by treasurer 
and on which dividends were de¬ 
clared and credited to employees was 
“issued,” so as to become subject to 
issuance tax, as against contention 
that stock was merely “treasury 
stock” placed with treasurer for pur¬ 
pose of identifying number of shares 
involved in the agreement with em¬ 
ployees.—H. J. Heinz Co. v, Dris¬ 
coll, B.'C.Pa., 37 F.Supp. 803. 
Exemption, oa shares issued to 'Rq- 
constructioa Finance Corporation 
National bank was not entitled to 
refund of stamp tax paid by it on 
shares of preferred stock which bank 
issued to Reconstruction Finance 
Corporation under statute exempting 
from tax stock in national bank 
when held by Reconstruction Fi¬ 
nance Corporation.—Merchants Nat. 
Bank of Mobile v. U. S., CtCl., 37 F. 
Supp. 931. 

35, XJ.S.—Edwards v. Wabash Ry. 
Co., C.C.A.N.Y., 264 F. 610. 

Certificates subject to tax 

(1) Under War Tax Law Oct. 22, 
1914, § 5, Schedule A, 38 U.S.St. at 
L. p 753, tax was payable on cer¬ 
tificates of shares issued by manu¬ 
facturing company organized in form 


of a trust under the common law 
and deriving none of its rights, ben¬ 
efits, or qualifications from any stat¬ 
ute, and which was not an ordinary 
common-law real estate trust.—Mal- 
ley V. Bowditch, Mass., 259 P. 809, 
170 C.C.A. 609. 

(2) Under Revenue Act of 1926 
“certificates of ownership” issued by 
trust company to itself as evidence 
of agreements by settlors to allow 
deposit of trust funds in composite 
fund were not subject to stamp tax 
as “certificates of stock or profits or 
interest in property or accumulations 
of corporation.”—Brooklyn Trust Co. 
V. Corwin, D.C.N.Y., 6 F.Supp. 287. 

(3) Under Rev. Acts 1918 §§ 1100, 
1107, schedule A (2), 40 U.S.St. at L. 
pp. 1133-1135, and Rev.Acts 1921 §§ 
1100, 1107, schedule A (3), 42 U.S.St 
at L. pp SOI, 303, trust organized to 
liquidate embarrassed corporation 
was not “association,” and certifi¬ 
cates of interest issued by trustees 
were not subject to stamp tax.— 
White V. Hornblower, C.C.A.Mass., 27 
F.2d 777. 

(4) Under Rev.Acts 1921 tit 11 
schedule A (2), 42 U.S.St. at L. pp 
227, 303, and Rev.Acts 1924 tit 8 
schedule A (2), 43 U.S.St. at L. pp 
253, 333, certificates of membership 
in nonprofit co-operative wheat grow¬ 
ers or marketing association, being 
without monetary value, were not 
subject to stamp tax.—Kansas 
Wheat Growers’ Ass'n v. Motter, D. 
C.Kan., 14 P.2d 242. 

Stock in possession of investment 
corporation's nominee was not sub¬ 
ject to documentary stamp taxes, 
where nominee had no interest in 
stock, and merely took title thereto 
for convenience of corporation in 
connection with future sales and 
transfers of stock to public.—Dean 
V. Caldwell & Co., D.C.Tenn., 9 F. 
Supp. 177. 

36. U.S.—Orpheum Bldg. Co. v. An- 

glim, C.C.A.Cal., 127 F.2d 478. 

37. U.S.—U. S. V. Pure Oil Co., €. 
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CA.I11., 135 F.2a 578—American 

Laundry Machinery Co. v. Dean, 
D.C.Ohio, 292 P. 620. 

“Whether on organization or re¬ 
organization” 

Under provision imposing tax on 
each original issue, “whether on or¬ 
ganization or reorganization,” of 
shares or certificates of stock, quot¬ 
ed phrase does not restrict oper¬ 
ation of tax to cases of original or¬ 
ganization or reorganization of cor¬ 
poration, but is simply declaratory 
of application of law to cases of 
original organization and reorganiza¬ 
tion as well as cases of all other 
original issues.—Ohio State Life Ins. 
Co. V. Busey, D.C.Ohio, 66 F.Supp. 
410—American Laundry Machinery 
Co. V. Dean, D.C Ohio, 292 F. *620. 

38. U.S.—Edwards v. Wabash Ry. 
Co., C.C.A.N.Y., 264 P. 610. 

39. U.S.—U. S. V. Pure Oil Co., C. 
C.A.I11.. 135 P.2d 578—Rio Grande 
Oil Co. V. Welch, C.C.A.Cal., 101 
P.2d 454, followed in Rio Grande 
Oil Co. V. Carter, 101 P 2d 457. 

40. U.S.—U.S, V. Pure Oil Co., C. 

C. A.I1L. 135 P.2d 578— Cleveland 
Provision Co. v. Weiss, D.C.Ohio, 4 
P.2d 408—In re Grant-Lees Gear 
Co., D.C.Ohio, 1 F.2d 393— Standard 
Mfg Co. V. Heiner, D.C.Pa., 300 P. 
252—^West Virginia Pulp & Pa¬ 
per Co. V. Bowers, D.C.N.Y., 293 F. 
144, affirmed, C.C.A., Bowers v. 
West "Virginia Pulp & Pajicr Co., 
297 P. 225, certiorari denied 44 S. 
Ct. 459, 265 U.S. 584, 68 L Ed. 17 91 
—Trumbull Steel Co. v. Routzahn, 

D. C.Ohio, 292 F. 1009, error dis¬ 
missed, C.'C.A., 300 P. 1006—Amer¬ 
ican Laundry Machinery Co. v. 
Dean, D.C.Ohio, 292 P. 620—Ed¬ 
wards V. Wabash Ry. Co., C.C.A. 
N.Y., 264 F. 610—Goodyear Tire & 
Rubber Co, v. U. S., 60 Cl.Cl. 448 
—Cuba R. Co. V. U. S., 60 Ct.Cl. 
272. 

41. U.S.—U. S. V. Pure Oil Co., C. 
C.A.m., 186 P.2d 678. 

42. U.S.—Rio Grande Oil Co. v. 
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where a corporation issues new stock to satisfy un¬ 
paid accumulated dividends, shares so issued con¬ 
stitute an original issue and the issuance of 
stock by a company created by the consolidation 
of two preexisting companies is an original issue.*^^ 

Amount of tax. The tax is computed on the 
par or face value or fraction thereof of the certifi¬ 
cates where they have a par or face value.^S 
Where the shares or certificates are issued without 
par or face value the act provides that the amount 
of the tax shall be measured by their actual val¬ 
ue.^ ^ The actual value to be taken is the actual 
value at the lime of issuance.'*'^ The actual value 
may be measured by the market value.^s 


§ 548 . - Corporate Securities 

All bonds, debentures, or certificates of Indebtedness 
issued by any corporation, and all instruments, however 
termed, issued by any corporation with interest coupons 
or in registered form, known generally as corporate se¬ 
curities, are subject to the stamp tax. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
1801, there is a stamp tax, which tax was also im¬ 
posed by earlier statutes, on all bonds, debentures, 
or certificates of indebtedness issued by any corpo¬ 
ration, and all instruments, however termed, issued 
by any corporation with interest coupons or in reg¬ 
istered form, '‘known generally’’ as corporate se¬ 
curities.^ ^ The object of the provisions is to place 
a tax on the carrying on of a corporate function.^O 
The act is broad and comprehensive in scope,and 


Welch, C.C.A.Cal., 101 F.2d 454, 
followed in Rio Grande Oil Co. v. 
Carter, 101 F.2d 457. 

43 . u.S.—U. S. V. Pure Oil Co,, C. 
C.A.Tll, 135 ir.2d 578-—W. T. 
Grant Co. v. Fiiffffan, C.C.A.N.T., 
94 F.2d 850—Ohio Stale Life Ina. 
Co. V. Buaey, D.C.Ohio, 56 F.Supp. 
410. 

44. U.S.—First Trust Co. of St. 
Paul V. U. S., B.C.Minn., 15 F. 
Supp. 634. 

45. ‘Taco value” aud “par value” 
synonymous 

U.S?.—Umpire Trust Co. v. IToey, D. 
C.N.y., 18 F.Supp. 475. 

“Par” Is what appears ou the face 
of trust cortincate.s, and deduction of 
ooniponsnfion for servicoH Is not al¬ 
lowed.—Ftnpire Trust Co. v. IToey, 
C.C.A.N.T., 103 F.2d 430. 

Par value or no par value 

(1) Trust certificate under which 
bnnenchu’.v aKrc<*d to make one hun¬ 
dred tW(‘nly rew'ular monthly pay¬ 
ments of ten dolln.rs each and lru.Mti ‘0 
aKTccd to r>ur<‘ha.so with such pay- 
rnenlvS cumulative trust shares rep- 
rc.senlinff undivided (‘duitahle InRm- 
eat in j^'roup of listed common stocks 
and to hold cumulativ(i iruat share's 
for beneficiary who could at any tltno 
terminat(s a,rranKcment and obtaJ'rj 
from trustee shares purchased for 
ben(‘/lciary, or tlndr proceeds, was 
taxable as iadni-t "witlnmt par or 
face vahu'" and not a.s bfivUiK: "par 
or face value."■—'Kmpire Trust €o. v. 
Hocjy, D.C.N.T., IH F.Hupp. 475. 

(2) Tru.st (U'riifleateH sold for cash 
or on partial paynumt of tiui dollars 
?md bala.m'fi in one hundred nlnet«‘en 
installments of ten dollare each had 
a par or fac.e value of one thousand 
two hundr<!d dollars as regards lia¬ 
bility for stamp tax? the phma® 
"certifieat(‘s ... of intereat in 
property," as ustvd in statute, mean¬ 
ing "certiik'ate'S of prement or fu¬ 
ture interest in property."—llmpirt 
Trust Co, V. llooy, CaiuN-T., Ut 

U 480. 


ITumher of shares 

Statute makes par value of stock, 
and not number of shares, basis of 
ta,x.— American Raundry Machinery 
Co. V. Dean, D.C.Ohio, 292 F. 620. 

40. U.S.— W. T. Grant Co. v. Dug¬ 
gan. O.G.A.N.Y., 94 F.2d 859—10m- 
pire Trust Co. v. Uooy, D.C.N.T., 
18 F.Supp. 475. 
number of shares 

Cert i Heat OS of no par value are 
taxable on value of each certificate 
without regard to the number of 
.shares included therein.—Commorcinl 
Credit Co. v. Tait, D.C.Md., 2 F.2d 
8G2, afllnned, C.C.A., Tait v. Oom- 
mcrciai Credit Co., 7 F.2d 1022. 

47. U.S.—Umpire Trust Co. v. Hoey, 
D.C.N.Y., 22 F.Supp. 366, riwer.scd 
on other grounds, C.C.A., 103 F.2d 
4.80. 

48. As ©videucod by gales on. stock 
exchange on date ci'rtificatc is¬ 
sued.—W. T. Grant Co. v. Dug¬ 
gan, C.C.A.N.Y., 94 F.2d 859, dis¬ 
approving Interimast Trading* Co. 
V. MeXaughlin, D.C.Cal., 18 F.Supp. 
149. 

Treasury Xlegulation. approved 
U.S.—W. T, (3rant tlo. v. Duggan, 
C.C.A.N.Y., 94 F.2d 859. 

49. U,${.—Fermsylvanla Oo. for Xn- 
Huraiu'cs on Dlvf'S and Granting 
Annuities v. Ilothenshm, C.(\A.l*a*, 
146 F.2d 14 8-' National Thrift Cor- 
pora.tion of America v. Welch, D.C. 
('al., 56 F.2d 1077- U. B, v. Royal 
Doan Co., D.C.Mo., 61 F.Supp. 436-- 
Fidelity Trust Co. v. Lederer, D.C. 
Pa., 276 K f)D 

Two classes of corporate secttrltloi 
are lu.t@si.dod to }>o taxedi First, 
Innuls, tlelumturen, or eertlficnten 
of indt'btediK'mi hmued by any cor¬ 
poration; second, all other instru- 
monta, ht»wevur termed, fenerally 
known m corptsrate aecurltloa and 
issuod with aithar intoroat coupons 
or in regUderod form.**-General 
Motorsi G@rp. v, lilg- 

girnuk B.aK.Y., $0 F.Supp. to 
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re Follaniabee Bros. Co., D.C.Pa,, 42 
F.Supp. 448. 

Different issues are each sepa¬ 
rately subject to the tax when i.s- 
.sued.—^Whsconsln Public Service Cor¬ 
poration V. U. S., D.C.WLs., 40 P. 
Supp. ,327. 

Substitute securities issued after 
passa^re of act 

War Revenue Act Oct 3, 1917, § 
800, 40 U.S.St. at L. p 319, imposing 
a .stamp tax, inter alia, on bond.s is- 
.sued by corporations, and effcidive 
from Dec. 1, 1917, did not apply to 
bonds issued by a corporation .after 
that date as a .substitute for and to 
take up a temporary Inmd for the 
amount of the entire iinsuc, which 
had been l.ssued a y(‘ar before as a 
valid obligation and delivered to the 
trusti'o to .secure .suh.serihers to the 
l>onds, who had paid a fifty per ctml 
installment on thoir subHcrjpIlon.s 
and were entith'd to delivt'ry of 
smaller d<mominat 10*0 bonds on pay- 
nu'nt of the final Installment a year 
later.—Fdward.s v. Chile Copper Co., 
C.C.A.N.y., 273 F. 4*5 2. 

Exainptiou of iusolvcut bankn 
0,t4.—U. V. Consolidated Gas Flec- 
tric Light & Rowor Co. of Balti¬ 
more, C.C.A.Md., 108 ir.2d 609— 
IT. B. V. Sterling, C.C.A,Md., 106 F. 
2d 178. 

50. U.S.—'Central Stales T^lfe Tns. 
Co, V. Siiecdian, C.C.A.Mo., 117 F.Ihl 
4 6~RT. B. V. Ik)W('U, tl.C.A.Va,, 95 
F.2a 752, certiorari denb'd 59 S. 
Ct 79. 305 U.S. 619, 83 D.lOd. 395. 

51. U.S.- Hamilton N/H. Rank of 
Chattanoogti. v. U. S,, C.C.A.Tenn., 
99 F,2<1 570, certlerari deaU'd 59 
S.Ct. 043. 300 U.S. 653, 8.1 D.Kd. 
1052 ■ jVTott'u* V, Ranker^ Mortgage 
<ki, of Topeka, (IC.A.Kan., 98 F.2d 
77H, cerliorarl denh'd Itankera 
Mortgagi^ Co. of fiktpeka, Kan. v. 
Mottcr, 58 S.Ct. 103S, 304 U.H. 565, 
81 D,Kd. 1634- AVhicormln Rublht 
Service Corporation v, U. S., D.C. 
Wi«., 40 F.Supp, E27--Pltlellty Inv. 
Am^n V. U, B,» CtCi, B F.Supp. 19, 
etrtiorari denied i, v, FidiilUy 
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covers all forms of bonds, debentures, and certifi¬ 
cates of indebtedness and all instruments of every 
nature issued by a corporation with interest coupons 
attached or in reg'istered form known generally as 
corporate securities and it should be so construed.^^ 
Paper writings coming within the definitions of the 
act are taxable regardless of whether they are or 
are not known generally as corporate securities.^2 
On the other hand, instruments are not subject to 
the tax unless they are of such nature and charac¬ 
ter as to come within the act^^ A corporate se¬ 
curity, excepting a bond, debenture, or certificate of 
indebtedness, is not taxable unless it is issued ei¬ 
ther with interest coupons or in registered form.^^ 

Certificates issued by assignee, receiver, or trus¬ 
tee, Receivers^ certificates issued by a receiver of 
a corporation,or certificates issued by a trustee 


in corporate reorganization^’^ or by a trustee in 
bankruptcy of a corporation, ^re not certificates 
of indebtedness “issued by any corporation” and 
hence, prior to the amendment to the Internal Rev¬ 
enue Code, 26 U.S.C.A. § 1801, were not subject to 
the tax. 

Securities issued by individual or corporation. 
Formerly the stamp tax act included a tax on bonds, 
debentures, or certificates of indebtedness issued by 
any person as well as by any corporation, but since 
the passage of the Revenue Act of 1926, 26 U.S. 
C.A. § 1801, the tax has been limited to the issu¬ 
ance of securities by corporations.®^ Securities is¬ 
sued by an individual are not taxable under this 
provision even though payment is guaranteed by a 
corporation.®^ 

Bonds. A bond, for stamp tax purposes, may 


Investment Ass’n, 54 S.Ct. 560, 221 

U. S. 685, 78 li.Ed. 1071. 

Terms ‘'securities” and “certifi¬ 
cates” and “corporate securities” are 
not technical and should be construed 
in accordance with their ordinary 
■significance.—^Willcuts v. Investors’ 
Syndicate, C.C.A.Minn., 57 F 2d 811, 
certiorari denied Investors’ Syndi- 
•cate V. Willcuts, 53 S.Ct. 18, 287 U.S. 
618, 77 L.Ed. 537. 

32. U.S—Central States Life Ins. 
Co. V. Sheehan, C.C A.Mo., 117 P. 
2d 46—Hotter v. Bankers Mort¬ 
gage Co. of Topeka, C.C.A.Kan,, 93 
F.2d 778, certiorari denied Bank- 
■ers Mortgage Co. of Topeka, Kan 

V. Hotter, 58 S.Ct. 1038, 304 U.S. 
S68, 82 L.Bd. 1534. 

53. U.S.—^Hamilton Nat. Bank of 
Chattanooga, Tenn. v. U. S., D C. 
Tenn., 14 F.Supp. 736, affirmed, C. 
C.A., Hamilton Nat. Bank of Chat¬ 
tanooga V. U. S., 99 P.2d 570, certi¬ 
orari denied 59 S.Ct. 643, 306 U.S. 
653, 83 L.Ed. 1052. 

.54. U.S.—Bellefield Co. v. Heiner, 
C.C.A.Pa., 25 P.2d 560. 
■Determination of liability of instru¬ 
ment 

(1) Liability to pay a stamp duty ! 
and the amount of such duty are to 
be determined by the form and face 
of the instrument.—Lederer v. Fi¬ 
delity Trust Co., Pa., 45 S.Ct. 206, 
267 U.S. 17, 69 L.Ed. 494—Willcuts v. 
Investors’ Syndicate, C.C.A.Minn., 57 
F 2d 811, certiorari denied Investors’ 
Syndicate v. Willcuts, 63 S.Ct. 18, 
287 U.S. 618, 77 L.Ed. 637—General 
Motors Acceptance Corp. v. Higgins, 
D.C.N.Y., 60 F.Supp, 979. 

(2) “The controlling factors in de¬ 

termining whether obligations of 
this kind are subject to the tax 
. . . [are: First] the form and 

provisions of the obligations . . . 

[second] the circumstances and con¬ 
ditions under which, they were issued. . 


It has been said that physical form, 
size, and appearance are matters of 
importance for appropriate consid¬ 
eration.”—Hotter V. Bankers Mort¬ 
gage Co. of Topeka, C.C.A.Kan., 93 P. 
2d 778, 780, certiorari denied Bankers 
Mortgage Co. of Topeka, Kan. v. 
Hotter, 58 S.Ct. 1038, 304 U.S. 668, 
82 L.Ed. 1534. 

(3) In determining whether a doc¬ 
ument is subject to stamp tax the 
test is, not the payment of par value 
as opposed to actual value, but the 
existence of an obligation to pay.— 
Hamilton Nat. Bank of Chattanooga 
V. U. S., •C.C.A.Tenn, 99 F.2d 570, cer¬ 
tiorari denied 59 S.Ct. 643, 306 U.S. 
653, 83 L.Ed. 1052. 

(4) The obligation to pay may be 

conditional and contingent.—Hotter 
V. Bankers Mortgage Co. of Topeka, 
C.C A.Kan., 93 F.2d 778, certiorari 
denied Bankers Mortgage Co. of To¬ 
peka, Kan. V. Hotter, 58 S.Ct. 103 8, 
304 U.S. 568, 82 L.Ed. 1534—Willcuts 
V. Investors’ Syndicate, C.C.A.Minn., 
57 F.2d 811, certiorari denied In¬ 
vestors' Syndicate v. Willcuts, 53 S. 
Ct. 18, 287 U.S. 618, 77 L.Ed. 537. ; 

(5) The exact limit of taxpayer’s 
undertaking or liability is not con¬ 
trolling,—Central States Life Ins. 
Co. V. Sheehan, C.C.A.Mo., 117 F.2d 
46. 

(6) “One of the earliest cases and 

one to which most of the cases have 
recourse for consideration of stamp 
cases is United States v. Isham, 17 
Wall. 496, 21 HEd. 728, which laid 
down the rule . . . that the cri¬ 

terion was the form and face of the 
instrument; others make the test 
an existence of an obligation to pay 

and this liability need not 
be direct, b^it conditional and con¬ 
tingent . , . others the purely lo¬ 
cal character of the certificate cou¬ 
pled with its non-assignability.”— 
Pennsylvania Co. for Insurances on 
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Lives and Granting Annuities v. U. 
S., D.C.Pa., 39 F.Supp. 1019, 1021. 

(7) The court may, when neces¬ 
sary, look behind the exact label¬ 
ing of the instruments to see wh.^t 
they really purport to do.—Consoli¬ 
dated Gas Electric Light & Power 
Co. of Baltimore v. U. S., D.C.Md, 
27 F.Supp. 206, affirmed C.C.A.. U. S. 
V. Consolidated Gas Electric Light 
& Power Co. of Baltimore, 108 F.2d 
609. 

55. U.S.—General Motors Accept¬ 
ance Corp. V. Higgins, D.C.N.T., 60 
F.Supp. 979. 

56. U.S.—U. S. V. Pollard, C.C.A.Ga., 
115 F.2d 134—U. S. V. Powell, C. 
C.A-Va., 95 P.2d 752, certiorari de¬ 
nied 59 S.Ct. 79, 305 U.S. 619, S3 L. 
Ed. 395. 

57. U.S.—Moore v. Stewart, C.C.A 
Ohio, 125 P.2d 538—In re Pollans- 
bee Bros. Co.. D.C.Pa., 42 F.Supp. 
448. 

58. U.S.—^Stewart v. Moore, D.C. 
Ohio, 43 F.Supp. 331. 

59. U.S.—Moore v. Stewart, C.C.A. 
Ohio, 125 F.2d 538—U. S. v. Powell, 
C.C.A.Va., 95 P.2d 752, cerPorari 
denied 59 S.Ct. 79. 305 U.S. 619, S3 
L.Ed. 395. 

Straw party 

Refunding bonds issued by straw 
party to whom corporate owner of 
the property had transferred legal 
title, pursuant to agreement with 
bondholder under which property 
was reconveyed to corporation, and 
bearing legend that bond and inter¬ 
est coupons were subject to such 
agreement, were subject to docu¬ 
mentary stamp tax, as against oon- 
tention that they were not issued by 
a corporation.—Central States Life 
Ins. Co. V. Sheehan, C.C.A.Mo., 117 
F.2d 46. 

60. U.S.— ^National Commercial Ti¬ 
tle & Guaranty Co. v. Kelly, D.O.N. 
X, .39 F.Supp. 339—Mitten Bank 
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be briefly defined to be a sealed obligation to pay 
moncy.s^ The mere fact that the instrument is 
labeled a ''contract'' does not take it outside the pro¬ 
visions of the statute.®^ Various instruments have 
been held to constituted^ or not to constitute®^ 
bonds within the stamp tax provisions. 

WJiat consfittites corporate securities, A corpo¬ 
rate security is simply a means adopted by the cor¬ 
poration to secure funds which it can employ in 
its business, and, by making a larger return on the 


funds so secured, it is enabled to pay its obligation 
under the corporate security issued and also secure 
an income for itself.®® The term "known general¬ 
ly" means familiar to those who deal in corporate 
securities and who buy and sell that class of pa¬ 
per;®® it is not restricted to what those engaged in 
the stock broker's business consider corporate se¬ 
curities.®'^ Various instruments have been held to 
constitute®^ or not to constituted^ corporate securi¬ 
ties within the stamp tax provisions. 


Securities Corporation v. tJ. S., 

I>.C.Pa., 24 F.Supp. 198. 

61. U.S.—Danville Bldg-. Ass’n v. 

Pickering, D.C.Ill., 294 F. 117. 

-'"Bond" defined generally see Bonds 

§ 1 . 

62. U.S.—Danville Bldg. Ass’n v. 

Pickering, supra. 

63 . Iiistrumesits liold 'bonds 

(1) Instruments under seal, con¬ 
taining promise to pay sxtm certain, 
designed as corporate securities, and 
containing mortgage by reference.— 
Bellefleld Co. v. Hoiner, D.C.Pa., 26 
F.2d 202. 

(2) Inslrutnent executed by stock- 
bolder in building as.sociation, ac¬ 
knowledging indebtednoHs to as.socl- 
ation, secured by mortgage and 
pledge of his stock, by whicb he 
promised to pay association intej'est 
and dues on his stock monthly, to 
pay the taxes on the property and 
keep the prop('rty insured, and for 
default authori?:ed forfeiture of his 
stock and foreclosure of the mort¬ 
gage.—Danville Bldg. A.s.s’n v. Pick¬ 
ering, D.O.Tll., 204 F. 117. 

(2) Temporary bond in regl.stered 
form, Is.stu'd by public service cor¬ 
poration for ptirpose of raising mon¬ 
ey when m{u*k(*t was unfavora.ble to 
public offering of bonds previously 
issued by it, was a bond, even though 
turned over to bank a.s collateral se¬ 
curity for loan instead of being dis¬ 
tributed to public.-—Wisconsin Ihib- 
11c Service Corporation v, U. S., D,0. 
Wis., 40 F.Supp. 827. 

64. lastmmonts held not bonds 

(1) Instrument taken by mutual 
building and savings association 
from one of its memlier borrowers, 
evid(mcing loans made them was a 
note, not a Imnd.* -Mutual Bldg. & 
Sav. AsH'n v, Wilkinson, D.Cl.Wis,, 
8 F.2d bS:{, amrmed, (l.d.A., Wilkin¬ 
son V. Mutual Bldg. ^ Sav. As«’n, IS 
F.2d 997. 

(2) Corporation'! instrument under 
■seal In form of note, constituting one 
•of series under mortgage roaulHng 
authentication by trustee, was a not« 
not a boud.—Bellcflold Co, v. Hiln#r, 
•0,C.A.Pa„ 25 F.2d 600. 

(8) Othiir in»triiment»,‘*«-0#ninral 
Motors Accfspianco Oorp. v. Iliggln®, 
(D.aH.T., -00 Xf.Supp. 079. 


65. U.S.—^U. S. V. American Trust 

Sc Banking Co., C.C.A.Tenn., 125 F 
2d 113—Hotter v. Bankers Mort¬ 
gage Co. of Topeka, C.C.AKan., 93 
F.'2d 778, certiorari denied Bankers 
Mortgage Co. of Topeka, Kan. v 
Hotter, 68 S.Ct. 3 038, 304 US. 

668. 82 D.Kd. 1534—Willculs v. In¬ 
vestors' Syndicate, C.C.A.Minn., 57 
F.2d 831, certiorari denied Invest¬ 
ors' Syndicate v. Willculs, 53 S.Ct. 
3 8, 287 U.S. G3 8, 77 UFd. 537— 
Pennsylvania Co. for Insurances on 
T.iives and Granting Annuities v. 
U S., D.C.Pa., 39 l^.Supp. 3019. 

66. U.S.—icidelity Tnv. Ass’n v. U. 
S., Ct.Cl., 5 F.Supp. 10, certiorari 
denied XT. S. v. Fidelity Tnv. Ass'n, 
54 S.Ct. 660, 291 U.S. 685, 78 K 
Fd, 1073. 

Words must bo held to refer to 
bouds, debentures, or certificates of 
Indebtedness as well as to those In¬ 
struments specifically referred to as 
being tssued by eorporations.—Wil¬ 
kinson V. Mutual Bldg. <8r. Sav. Ass'n, 
C.C.A.Wis., 13 F.2d 997. 

67 . U.S.—U. S. V. Boyal Doan Co., 
TXC.Mo„ 61 F.Supp. 430. 

63,. Instruments held corporate se¬ 
curities 

(1) Accumulative In.^tallment cer- 
tifleates.—WilbiulH v. Investors' Syn¬ 
dicate, C.C.A.Minn., 57 F.2d 811, cer¬ 
tiorari deniiKl Invo8tor.M’ Syndicate v. 
Willcut.H, 53 S.Ct. 3 8, 287 U.S. 018, 
77 D.IOd, 537. 

(2) Car oqulpment trust ccrtlfi- 
caies.—Dederer v. Fidelity Trust Co., 
Pa., 45 S.Ct. 206, 267 U.S. 17, 09 D. 
Kd. 494—PennHylvanla Co. for Insur¬ 
ances on Dives and Granting Annui¬ 
ties V, Itothenales, C.C.A,Pa., 14 0 F. 
2d 3 48—3S O.J. p 81G note 34 fgh 

<3) Firfcjt mortgage certificates 
gnaranteed by corporation other 
than b^^iiuing corporation,—Title 
Guarantee Sg, Trust Co, v. Bowers, 
C.C.A.N'.Y., 67 F.2d 892, certiorari 
denied 54 S.Ct. 631, 293 U.S. 628, 78 
L.Fd. 14 82. 

(4) First morlgrige participating 
certIflratas.—Mortgage (‘hiarantee Co. 
T. Welch, aCXA.CtU,. 38 F.2d 184, cer- 
tiomri dimied 50 S.Ct, 410, 281 U.S. 
750, 74 D.hW. 1168, 

(6) Guaranteed first mortgage cer- 
tlieatea,—Dawyera* M 0 rt,gagi Co. v. 
Ahdoraou, aCAK.T*, 67 F.2d l«l. 
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(6) Guaranteed first mortgage sav¬ 
ings bonds.—Hotter v. Bankers 
Mortgage Co. of Topeka. C-C.AKan., 
93 F.2d 778, certiorari denied Bank¬ 
ers Mortgage Co. of Topeka, Kan. v. 
Hotter, 68 S.Ct. 1038, 304 U.S. 568, 
82 D.Bd. 1534. 

(7) Installment investment bonds. 
—Hotter V. Bankers Mortgage Co of 
Topeka, C.C.A.Kan.. 93 F ‘>d 778. eer- 
tiorarl denied Bankers Mortgage Co. 
of Topeka, Kan. v. Motter, 58 S.Ct. 
1038, 304 U.S. 508, 82 D.Ed. 1534. 

(8) Mortgage note participation 
certificates sold by hank containing 
no guaranty of payment by bank or 
trust company.—TJ. S. v. American 
Trust di Ranking Co., C.C.A.Tenn., 
125 F.2d 13 3. 

(9) Promissory notes Issued by 
corporation in registered form to se¬ 
cure money of others for use in cor¬ 
porate business—-TT, S. v. Royal Doan 
Co., D.C.Mo., 01 F.Supp. 4 30. 

(3 0) Refunding bonds.—Central 
Slates Tfifo Ins. Co, v. Sheehan, C. 
C.A.Mo., 317 F.2d 46. 

(31) Rcgbstcred, assignable par¬ 
ticipation certlflcatea having the 
physical form of corporate secxirl- 
tlcs and carrying serially numiierocl 
interest coupons, Issued by a nation¬ 
al hank to evidence interest in a 
mortgage pool which was operated 
by a corporation owned bv hank's 
stockholderH.—Hamilton Nat. Bank 
of Chattanooga v. U, S., C.C.A.Tenn., 
99 F.2d 570, certiorari denied 59 S. 
Gt 643, 306 U.S. 663, 83 D.Ed, 1052. 

(12) Other Instrumimta.—National 
Thrift Corporation of Ameri<'a v. 
Welch, D.C.Cah, 56 F.2d 1077»-Wis¬ 
consin Public iService Corporation v. 
XT. s., n.awis., 40 F.supp. 327 . 
lustmmouta IxoM uot oorpomt:© 
»©ouritios 

(1) Cert 1 flea ten Issued liy bond and 
finance cotupany, acknowledging pay¬ 
ments on contracts for sale of se¬ 
curities and partially reciting such 
agreenumts.-“-City Bond A Finance 
Co. v, Welch. C.C.A,Cah, 70 F.2d «69. 

(2) '*(VrtIdeates of indebtednwm" 
Issued by trust company located in 
Maryland for balance of roitrlctcd 
deposits pursuant to plan for reor- 
ganimtion.—*4!3o«s<dldatcd Oat Blec- 
trio Light A Fowftr Co. of Balllmoro 
r. U. 0.CM4, 27 F.supp. 206, af- 
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Renewals, Under the Internal ReTentie Code, 26 
U.S.C.A. § 1801, and similar statutes, every renewal 
of bonds, debentures or certificates of indebtedness 
is taxed as a new issueJ^ Under this provision 
various extensions of the maturity date of bonds, 
debentures, and certificates of indebtedness have 
been held to constitute renewals and to be subject 
to the taxJi 

Computation of tax. The tax is computed on 
the face value of the corporate security at maturi- 
ty.72 

§ 549 . - Deeds and Instruments Selling, 

Etc., Realty or Interest Therein 

A deed, instrument, or writing whereby any lands, 
tenements, or other realty sold shall be granted, assigned, 
transferred, or otherwise conveyed to, or vested in, the 
purchaser is subject to the stamp tax. 

Under the provisions of the Internal Revenue 
Code, 26 U.S.C.A. § 3482, and similar statutes, a 


tax is imposed on a deed, instrument, or writing,, 
unless deposited in escrow before April 1, 1932,. 
whereby any lands, tenements, or other realty sold 
shall be granted, assigned, transferred, or otherwise 
conveyed to, or vested in, the purchaser or pur¬ 
chasers, or any other person or persons, by his, her,, 
or their direction.*^^ The purpose of the act is to 
raise revenue.'^^ The tax imposed is an excise on 
the privilege of selling lands, tenements or other 
realty. 

Instruments subject to tax. The act is intended 
to cover the various kinds of instruments where, 
on a sale, an interest in realty is conveyed from one 
person to another."^^ Various instruments have 
been held to have come within the stamp tax acts,'^'^ 
such as the deed of a master in chancery under a 
decree of a federal court and sale thereunder,*^^ 
a state court referee's deed, or the deed of a sher¬ 
iff, to a purchaser at a judicial sale,"^® and a deed 


firmed, CC.A., XJ. S. v. Consolidated 
Gas Electric Light & Power Co. of 
Baltimore, 108 F 2d 609. 

(3) Certificates of interest in bond 
and mortgage, which were issued by 
corporate trustee without any guar¬ 
anty or liability on its part except 
for willful or intentional breach of 
trust.—Pennsylvania Co. for Insur¬ 
ances on Lives and Granting Annui¬ 
ties V. U. S., D C Pa., 3'9 P.Supp. 1019. 

(4) Certificates of participation ev¬ 
idencing purchase by individual buy¬ 
ers of part interests in particular 
mortgages held by trust company.— 
Dauphin Deposit Trust Co. v. U. S., 
CC.A.Pa., 80 F.2d 893. 

(5) Nonnegotiable instrument, tak¬ 
en by building and loan association 
as evidence of indebtedness by mem¬ 
ber.—Wilkinson v. Mutual Bldg. & 
Sav. Ass’n, C.C.A.Wis., 13 F.2d 997. 

70. U.S.—Central States Life Ins. 
Co. v. Shc*ehan. C.C.A.M 0 ., 117 F.2d 
46. 

History of provisiou 
U.S —Sheldon v. Mississippi Cotton¬ 
seed Products Co., C.C.A.M1SS., 81 
F 2d 169, certiorari denied Missis¬ 
sippi Cottonseed Products Co. v. 
Sheldon, 66 S.Ct. 699, 297 U.S. 721, 
SO L.Ed. 1005. 

71. Extensions held renewals 

(1) Extension of maturity of un¬ 
matured corporate bonds.—Campbell 
River Timber Co. v. Vierhus, C.C.A. 
Wash., 86 P.2d 673, 108 A.L.R. 763— 
Sheldon v. Mississippi Cottonseed 
Products Co., C.C.A.Miss,, 81 F.2d 
169, certiorari denied Mississippi 
Cottonseed Products Co. v. Sheldon, 
56 S.Ct. 699, 297 U.S. 721, 80 L.Ed. 
1005. 

(2) Extension of maturities of 
trust certificates issued pursuant to 
"‘Philadelphia Car Trust" plan.— 


f Pennsylvania Co. for Insurances on 
Lives and Granting Annuities v. 
Rothensies, C.C.A.Pa., 146 F.2d 148. 

(3) Where purchaser of realty 
subject to mortgage and bondholders 
secured thereby agreed that maturi¬ 
ty of bonds should be postponed to 
specific date and that income should 
be applied in specified manner to in¬ 
terest and principal, which agree- 

j ment was stamped on bonds, there 
I was a "renewal" of bonds and pur- 
[ chaser was a person for whose "use 
or benefit" the bonds were issued.— 
Gedex Realty Corporation v. Hig¬ 
gins, D.C.N.Y, 47 F.Supp. 342, af¬ 
firmed C.C.A., 138 F.2d 512. 

(4) Other cases.—Mortgage Guar¬ 
antee Co. V. Rogan, D C.Cal., 41 P. 
Supp. 932—National Commercial Ti¬ 
tle & Guaranty Co. v, Kelly, D.C.N.J., 
39 F.Supp. 329. 

Extensions held not renewals 

Where New Jersey commissioner 
of banking and insurance, pursuant 
to New Jersey statute, promulgated 
order affecting business of mort¬ 
gage guaranty companies after proc¬ 
lamation of bank holiday by the 
president of the United States, and 
a mortgage guaranty proposed a plan 
for its further operation to commis¬ 
sioner, and he accepted plan, and 
certain holders of whole mortgages 
guaranteed by the company also ap¬ 
proved plan which provided exten¬ 
sion of maturities of the mortgages, 
the extension did not constitute "re¬ 
newals."—National Commercial Title 
& Guaranty Co. v. Kelly, supra. 

72. U S.—Hotter v. Bankers Mort¬ 
gage Co. of Topeka, C.O.A.Kan., 93 
P 2d 778, certiorari denied Bankers 
Mortgage Co. of Topeka, Kan. v. 
Hotter, 58 S.Ct. 1038, 304 U.S. 668. 
82 L Ed. 1634—Willcuts v. Inves- 
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I tors' Syndicate, ’C.C.A.Minn., '57 F. 

I 2d 811, certiorari denied Investors'" 
i Syndicate v, Willcuts, 53 S.Ct. 18r 
287 U.S. 618, 77 L Ed. 537—Nation¬ 
al Thrift Corporation of America 
V. Welch, D.aCal., 56 F.2d 1077. 

73. U.S.—Chesebrough v. U. S., N. 
Y.. 24 S.Ct. 262, 192 U.S. 253, 48 
L.Ed. 432—Occidental Life Ins. Co. 
V. U. S., 67 F.Supp. 691, 102 Ct.Cl. 
633—Murray v. Hoey, D.C.N.Y., 32 
F.Supp. 1008. 

Stamps on deeds generally see Deeds 
§ 36. 

History of legislation 

U. S.—Jones v. Magruder, D.C.Md., 42 
F.Supp. 193. 

74. U.S.—Occidental Life Ins. Co. v. 
U. S., 57 F.Supp. 691, 102 Ct.Cl. 
633. 

75. U.S.—Berry v. Kavanagh, C.C. 
A.Mich.. 137 F.2d 674. 

76. U.S.—Occidental Life Ins. Co. v. 
U. S., 57 F.Supp. 691, 102 Ct.Cl. 
633. 

77. Deed to realty of insurance com¬ 
pany 

Where life insurer, which had de¬ 
posited recorded deeds conveying 
realty with state commissioner of 
insurance to secure payment of out¬ 
standing policies, sold Insurance 
business, and deeds to such insurer's 
realty were executed and delivered 
to purchaser, the deeds to purchas¬ 
er were properly subjected to a 
stamp tax.—Occidental Life Ins. Co. 

V. U, S., supra. 

78. U.S.—Crawford v. New South 
Farm & Home Co., D.C.Fla., 231 F. 
999. 

33 C.J. p 318 note’49. 

79. U.S.—Home Title Ins. Co. v. 
Keith, D.C.N.Y., 230 F, 905. 

33 C.J. p 318 note 50, 
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'given by. a mortgagee to itself as purchaser at a 
foreclosure sale under a power of sale reserved in 

the mortgage.so 

Consideration or value. Under the act the tax 
is imposed on an instrument transferring realty or 
an interest therein “when the consideration or val¬ 
ue of the interest or property conveyed, exclusive 
of the value of any lien or encumbrance remaining 
thereon at the time of the sale, exceeds $100/’^^ 
When the consideration or value is less than one 
hundred dollars, no stamp is required.^^ 

Sale. No tax is due unless there is a sale of 
lands, tenements, or other rcalty.^s xhe word 


§ 54 ^ 

“sold” usually means the transfer of title or ar 
agreement to transfer subsequent for a considera¬ 
tion, and whether a taxable sale occurs depends or 
the intention of the parties gathered from their 
whole writing when giving to the words and phras¬ 
es used, their ordinary signification.^^ The trans¬ 
fer of title or the agreement to transfer it for a 
price paid or a promise is the essence of a sale.^^ 
A mere transfer or change of legal title is not a 
salc.SS Various transactions have been held to con- 
slitutc®'^ or not to constitutors sales of lands, tene¬ 
ments, or other realty within the stamp tax acts. 

'EandSj tenements or other realty/* The sale 
must be of “lands, tenements or other really.”®^ 


Immunity of state and Its instru¬ 
mentalities from federal taxation 
see supra § 5. 

Slieriff’s deed on. foreclosure 
tr.S—-Boise Title Sz Trust Co. v. Ev¬ 
ans, D.C.Idaho, 295 P. 223. 

80. U.S.—Chari csi own Five Cents 
Sav. Bank v. White, D.C.Mass., 30 
P.Supp. 416. 

.81. U.S.—Kailroad Federal Savings 
& Loan Asa’n v. U. S.. O.C.A.N.Y., 
136 F.2cl 290, 153 A.L.R. 581. 
IVCa-tters constituting* consideration 

(1) Where mortprapree bid In prop¬ 
erty at foreclosure sale, amount imid 
by mortg:ag’oo to clear up tax liens 
and expenses of foreclosure, as well 
as the hid price, constiluted “consid¬ 
eration."—Railroad Federal Savlngu 

.& Loan Ass'n v, IT. S., supm. 

(2) Where mortp:a/:iree accepted 
deeds to morlgrag-ed property from 
mortg'ag'or in lieu of foreclosure, in 
full satisfaction of mortgu,]tvc Indebt¬ 
edness, balance of principal and ac¬ 
crued Interest diio on mort^rag‘e plus 
nominal sum, if any, paid by mort- 

to mortnn^or constitilled “(ton¬ 
al derat Ion," notwlthfltandltu? lien of 
morti^apre was not canceled of rt^c- 
ord.*—Railroad Federal J^avinprs ^ 
Loan Ass’n v. IT. 8?., supra. 

(3) Where plan for diwolutlon of 
■Oklahoma (;arporatlon provl(l(Hl for 

Oklahoma <;orporatlon to <Hmv(‘y all 
its assets, IncludiuK realty, and 11- 
abilttles to Dedawaro (torporat hm 
which owned all of tln^ sto(rk in 
Oklahoma corporation, in return f’or 
which Del awn re corporation would 
surrender all its capital stock for 
redemption and cancadlailon, and as¬ 
sets transbUTinl wen^ of a. value in 
excess of liabilities, diHcharKO of li¬ 
abilities by T)(dawarc corporation did 
not result in a “consUlceration" to 
■Oklahoma corporation.*—Tide Water 
Associated Oil Co. r. Joneu, B.C.Okb, 
57 lASiipp. 4 82, 

Asoertaiumout of mortffaf# d#bt 
A mortgag-ee, aijceplliifr deeds of 
mortgaged properly in lieu of fore¬ 
closure, could not avoid liability for 


stamp tax on such conveyances on 
ground that New York statute lim¬ 
iting mortgagor's liability for de¬ 
ficiency judgment to difference be¬ 
tween mortgage indebtedness and fair 
market value of mortgaged premises 
made it Impossible to ascertain value 
of mortgage debt, and that therefore 
no tax could be computed, since 
morlgagoo in accepting deeds gave 
lip rights which wore presvimptively 
worth amount of mortgage debt.— 
Railroad Fcaleral Savings X.oan 
Ass’n V. IT. S., O.C.A.N.Y., 135 F.2d 
290, 153 A.Ii.R. 581. 

82. U.S.—.Tames v. Blanvelt, C.C.Pa., 
13 F.Cas.No.7,18n, 21 Leg.Int. 172, 
26 Law Rep. 485, 

83. IT. S.—-Mur ray v. Hoey. R.C.N. 
Y., .32 F.Sutu>. 1008--mi. Rrospeei 
Building Hz. Ijoan A.ss’n <T City of 
Newark v. IT. S., TT.'P.N.L, 32 F. 
Supp. 78. 

“Burden of the lax aiiaclu's wh(‘n 
the pro]K‘rty is sold."- IPu-ry v. Kav- 
anagh, O.C.A.Mich., 3 37 3A2d 574, 575. 

84. U.S.—~B('rry v, TCavanagh, supra. 

85. U.S.—Berry v. Kavanagh, supra. 

86. TT.S.—IT. S, V. Niagara Hudson 
Pow(T Oorp., 3LC.N.Y., 53 F.Supp. 
796. 

87. TT.S.—CarpenUT v. Whlbs B.O.A. 

80 R2d 145, certiorari dc- 
niiHl 56 S.Bt. 598, 297 U.S. 720, 
80 r..Bd. 1005—Parkhlll Mfg. C1o. 
V. White. O.C.A.MasM., 80 F.2d 145. 
(uudiorari d<‘nl<‘d 56 H Ct, 598, 297 
U.S. 720, 80 I..Md. 1005. 

88 . IT.S. " Berry v. Kavanagh, 0.0,A. 
Mich., 137 F.2d 574 - Murray v. 
Ho(\v, TLO.N.Y., 32 F.Suiip. 1008-« 
Mt. Proppi'ct Building Loan 
Ass'n of Oiiy of Newark v, TJ. S., 
DdbN.d., 32 RSupp. 78. 

Ooiavayan .00 on. di0@olutlo3a of oorpo- 

(1) t'onveyaneo by <>klahtuna cor¬ 
poration, purmtnnt to plan of dlimo- 
lutlott, of all Its awseto, Including 
rt^alfy, and UublUtIcu to Hidnwnre 
corporation which owned au of the 
uiock in tho Oklatuuna corporal I 
in riturn for whloh Delaware eowi* 


pany surrendered all of its capital 
stock in Oklahoma corporal ion for 
redemption* and cancellation, was not 
a “sale of real estate."—Tide Water 
Associated Oil Co. v. Jones, D.C.Okl., 
57 P.Supp. 482. 

(2) T.,nnd conveyed by wholly own¬ 
ed subsidiaries in conseriuence and 
consldernlion of their dissolution to 
parent corporation was not “sold" to 
parent corporation and parent cor¬ 
poration was not a “purchaser."— 
Socony-Vaeuum Oil Oo. v. Sheehan, 
D.O.Mo., 50 F.Supp. 1010, appeal dis¬ 
missed, C.C.A., 144 F.2d 352. 

(3) Treasury regulation making 
deed hy whieh wholly owned sub¬ 
sidiary eonveys real estate to parent 
corporation in consideration of pay¬ 
ment by grantee of all obBcutions of 
grantor subject to documentary 
fdaanp tax was not a,pplicable where 
('uch sui),sldiary in conseqiuuicc and 
con.slderation of Us dissolution trans- 
ftuTed to par<*nt corporation assets 
more than sufllc!(‘nt to satisfy Its 
liahnities,-“~-Rocony-Va(‘.uum Oil Co. 
V. .Sheehan, supra. 

Consolidation or morger of corpora¬ 
tions 

IT.S.- IJ. S, V. Si'attla-First Nai. 
Bank, Wash., 64 SUt. 713. 321 U.S. 
583, 88 L.Rd. 944—U. S. v. Niagara 
rrud.MOn Uow(‘r Corp.. D.n.N.Y., 53 
FSiipp. 796 ■^■UrKUndle Tnv, Corpo¬ 
ration y. P'onlenot, I').C.T..a, 34 F. 
Supp. 118. 

89. Quoted phrase was not used in 
tins toolmioal nicety of th@ common 
law with resp(*ct to ini (‘rests !u 
lands tlowlug from Bystem of feudal 
((uiure, but iueludes «n inU'rest or 
(‘stati? in laitd conHtituting a sub- 
staptial owiu'rahip in whole or in 
part, as dhd Ingulslual fnmi a more 
li<auja(^ or t(*uuH)rary right of posst'.S" 
Hion.-'‘*JoiH‘S V. Mitgruder, XXC.Md., 42 
F.5iupp. 103. 

Sfcftta law a« controlling 

Cl) What (tonalItutes lands, tene¬ 
ments, or other realty, within taw 
(T(*atlt»g tax on thereof, Is 

determinable by la.w (T state where 
properly is situated,-“*Mllwauk6C 
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Within the phrase **lan(is, tenements or other real¬ 
ty” have been included standing timber, where there 
is a right of removal within a stipulated time,®*^ 
oil and gas leaseholds on land,^i and a ground rent 
lease for ninety-nine years, renewable forever.^^ 
Amount of tax. The amount of the tax to be 
fixed is based on “the consideration or value of the 
interest or property conveyed, exclusive of the val¬ 
ue of any lien or encumbrance remaining thereon 
at the time of sale.”^^ A lien or encumbrance 
which does not affect the consideration or value of 
the property conveyed should not be used to reduce 
the amount of the tax,9^ 

§ 550. Sales and Transfers of Corporate Se¬ 
curities 

A stamp tax is imposed on all sales or agreements 
to sell, or memoranda of sales or deliveries of, or trans¬ 
fers of legal title to, corporate securities the issue of 
which is taxable. 


Under the Internal Revenue Code, 26.U.S.C.A. 
§ 3481, and similar statutes, there exists a tax on 
all sales, or agreements to sell, or memoranda of 
sales or deliveries of, or transfers of legal title to, 
the corporate securities mentioned or described in 
§ 1801 and of a kind the issue of which is taxable 
thereunder, whether made by any assignment in 
blank or by any delivery, or by any paper or agree¬ 
ment or memorandum or other evidence of trans¬ 
fer or sale, whether entitling the holder in any* 
manner to the benefit of such instrument or not.^^ 
The instruments whose transfer is taxable are the 
kind of instruments whose issue is taxable,^ 
Where the issue is exempt from the tax, a transfer 
is also exempt.97 Xhe tax is imposed only on gen¬ 
uine transactions such as would ordinarily be un¬ 
derstood and described as sales or transfers,^® and 
may not be levied on transfers expressly exempted' 
by the act.^^ An agreement to buy is not an “agree- 


Land Co. v, Poe, D.G.Wash., 27 P. 
2d 625, affirmed, C.C.A.1929, 31 F.2d 
733. 

(2) Stamps must be affixed to in¬ 
struments "Which in substance convey 
interest in land, tenements, or oth¬ 
er realty, regardless of the particu- 
}ar legal effects and consequences 
which may be attached to such in¬ 
struments by laws of state in which 
property is situated-—Morrow v. 
Scofield, C.C.A.Tex., 116 P.2d 17, cer¬ 
tiorari denied 61 S.Ct. 961, 313 U.S. 
573, 85 L.Ed, 1531. 

(3) Treasury regulation that what 
constitutes land, tenements, or other 
realty under statute imposing- stamp 
tax with respect to instruments con¬ 
veying interest in land, tenements, 
or other realty is determinable by 
laws of the state in which property 
IS situated, does not operate to im¬ 
pair or invalidate the statute, even 
if treated as a part thereof, when 
reasonably construed to mean mere¬ 
ly that where there may be a rea¬ 
sonable difference of opinion as to 
legal effect of an instrument the law 
of slate where property is situated 
will be looked to as controlling.— 
Morrow v. Scofield, supra. 

90. U.S.—Milwaukee Land Co. v. 
Poe. C.CAWash,. 31 R2d 733. 

91. U.S.—Morrow v. Scoflold, C.C. 
A.Tex., 116 P.2d 17, certiorari de¬ 
nied 61 S.Ct. 961, 313 U.S. 573, 85 
L.Ed. 1531. 

92. U.S.—Jones v. Magruder, D.C. 
Md., 42 PSupp. 193. 

93. U.S.—Occidental Life Ins. Co. v. 
U. S., Ct.Cl., 57 P.Supp. 691, 102 
Ct.Cl. 633—James v. Blauvelt, C.C. 
Pa.. 13 F.Cas.No.7,180, 21 Leg.Int. 
172, 26 Law Rep. 4 85. 

"The statute permits the tax to be 
measured by (1) the consideration; 
C2) the value of the interest con-, 


veyed; or (3) the value of the prop¬ 
erty conveyed.”—Orpheum Bldg. Co. 
V. Anglim, C.C.A.Cal., 127 F.2d 478, 
480. 

Computation 

Proportion of properties conveyed 
by business trust and corporation 
which was returned to shareholders 
of grantors in form of certificates in 
new trust must be Included in com¬ 
puting value of property conveyed.— 
Carpenter v. White, C.C.A.Mass., 80 
P.2d 145, certiorari denied 56 S.Ct. 
598, 297 U.S. 720, 80 L.Ed. 1005— 
Parkhill Mfg. Co. v. White, C.C.A. 
Mass., 80 P.2d 145, certiorari denied 
56 S.Ct. 698, 297 U.S. 720, 80 L.Ed. 
1005. 

Deduction of value of encumbrances 
under prior statute 
! Under War Revenue Stamp Act 
1898 schedule A, 30 U.S.St. at IL. p 
458, deed to realty required stamps 
in proportion to the “consideration 
or value” of the interest transfer¬ 
red, and not to the entire value of 
the property, where it was conveyed 
subject to incumbrances.—Central 
Trust Co. of New York v. Columbus, 
H. V. & T. Ry. Co., C.C. Ohio, 92 F. 
919. ' 

94. U.S.—Occidental Life Ins. Co. v. 
U. S., 57 F.Supp. €91, 102 Ct.Cl. 
633. 

Deposit by Insurance company 
Where life insurer, which had de¬ 
posited recorded deeds conveying 
realty with state commissioner of in¬ 
surance to secure payment of out¬ 
standing policies, sold insurance 
business, and deeds to such insur¬ 
er's realty were executed and de¬ 
livered to purchaser, deposit with 
commissioner did not constitute, a 
“lien” or “encumbrance.”—Occiden¬ 
tal Life Ins. Co. v. U. S., supra. 
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95. U.S.—Dillon, Read & Co. v. 
Hoey. D.C.N.Y., 45 F.Supp. 475. 

Tax on sales and transfers of cor¬ 
porate shares see infra § 551. 

96. U.S.—^U. S. V. Consolidated Gas 
Electric Light & Power Co. of 
Baltimore, C.C.A.Md., 108 F.2d 609. 

Tax on issuance of corporate securi¬ 
ties see supra § 548. 

97. Insolvent banks 

U.S.—U. S. V. Consolidated Gas EleC'- 
tric Light <& Power Co. of Balti¬ 
more, supra. 

98. Certificates of interest in bond 
and mortgage, %vhich were issued by 
corporate trustee without any guar¬ 
anty or liability on its part except 
for willful or intentional breach of 
trust, were not “sales,” “agreements 
to sell,” “memoranda of sales,” or 
“other evidence of transfers or 
sales.”—Pennsylvania Co. for Insur¬ 
ances on Lives and Granting Annui¬ 
ties V. U. S., D.C.Pa., 39 F.Supp^ 
1019. 

Tender of bonds by buyer to re¬ 
scind sale on ground of illegality 
was not vitiated by absence of 
stamps on bonds, since tender was 
not “transfer or sale” of bonds, so 
as to require stamps.—Grueby v. 
Chase Harris Forbes Corporation, 
197 N.E. 624, 292 Mass. 156, 100 A. 
L.R. 1414. 

99. Transfer in connection with re¬ 
organization 

Under Rev. Act 1932 § 112, 47 U. 
S.St. at L. p 196, the liquidation of 
a subsidiary and absorption of its 
assets by parent corporation was not 
a “merger or consolidation” and 
transfer of subsidiary's bonds to 
parent corporation was subject to 
documentary tax.—^Wilmington Trust 
Co. V. Latchum, D.C.Del., 44 F.Supp. 
411. 
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ment to seir^ within the act.^ 

The tax attaches only to transfers of legal title 
a mere physical delivery does not incur a tax.3 
On the other hand, where legal title passes, the 
transfer is taxable notwithstanding the beneficial 
interest remains with the transferor.** A deposit 
of bonds or other corporate securities by an insur¬ 
ance company with the state insurance commission¬ 
er, or like official, pursuant to statute,5 and the sub¬ 
stitution of other securities for those deposited,® 
are not taxable where legal title remains in the 
company; but where legal title vests in such official 
the transfer is taxable.’^ 

Transfers by operation of latv. Under treasury 
regulations, prior to the amendment of the Internal 
Revenue Code, 26 U.S.C.A. § 3481 (b), transfers 
which resulted wholly by operation of law without 
any voluntary act of the parties were not subject 
to the tax.® 


§ 551 

§ 551. Sales and Transfers of Corporate 
Shares 

A stamp tax: is imposed on all sales, or agreements 
to sell, or memoranda of sales or deliveries of, or trans¬ 
fers of legal title to, corporate shares or to rights to sub¬ 
scribe for or to receive such shares or certificates. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 1802 (b), and similar statutes, a tax is levied, on 
all sales, or agreements to sell, or memoranda of 
sales or deliveries of, or transfers of legal title 
to, any of the shares or certificates mentioned or 
described in subsection (a), or to rights to sub¬ 
scribe for or to receive such shares or certificates, 
whether made on, or shown by, the books of the 
corporation or other organization, or by any as¬ 
signment in blank, or by delivery, or by any paper 
or agreement or memorandum or other evidence of 
transfer or sale, whether entitling the holder in 
any manner to the benefit of such share, certificate, 
interest, or rights, or not.® 
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1 . Wlxeii agrreemout to Tbuy Is not 
part of ag’i'eement to sell, It l.s not 
taxable.—Dillon. Read & Co. v. Hooy, 
D.C.N.Y., 45 F.Supp. 476. 

2 . U.S.-—Occidental Life Tns. Oo. v. 
Hogan, C.CA.Cal., 141 F,2d 1011— 
Central Life Aasur. Soc. v. Bir¬ 
mingham, D.C.Iowa, *18 F.Supp. 8G3, 
affirmed, C.C.A., Birmingham v. 
Central Life A.sHur. Soc. (Mutual), 
141 F.2d 116—Seatllo-Firat Nat. 
Bank v. tJ. S., D.C.Wash., 44 F. 
Supp. 60'3, affirmed, O.C.A., U. S. v. 
SoaUle-Pir.st Nat. Bank, 136 F.2d 
676, affirmed 64 S.Ot. 713, 331 U.S. 
583, 88 T..Fd. 044. 

ategal title hold traiisfeiTod 

(1) WlKjre plaintiff bank and an¬ 
other bank merged, and plaintiff was 
appropriately appointed aut'ccHsor 
trustee under teHtameutary and liv¬ 
ing trusts, transfer of trust securi- 
tie.'g to plaintiff Involved the tni.nsfer 
of legal title.—State Street Trust Co, 
V. Bassett, C.C.A.MaBs., 134 F.2d 150. 

(2) Where plaintiff bank and an¬ 
other bank merged, seeuritbss in 
names of other bank's notulnet^s in 
fiduciary capaidty under testainoioi- 
tary and living trusts wime trans¬ 
ferred to plaintiff, and plaintiif was 
appropriately appointed as sucees- 
mr trustee, transfers involved the 
transfer of legal tlthv*“State Street 
Trust Co. V. Ilassett, supra, 

Itegal title held not transferred 

(1) Where own«w« of saeurlties 
held by bank under agency agree- 
menls promptly after merger of bank 
with plaintltt bank exocuted fonns 
accepting and approving fitibstitutinn 
of plaintiff a« their agent, there wa« 
no transfer of legal title.—State 
Street Trnat Co, v. Bassett, aupra. 

(2) Whore state and national 
banks were oon«olldated punmant to 


federal act stating that consolidated 

а. ssociation is deemed to be same 
corporation as each of constituent 
in.stilutlons, consolidation agreement 
did not effect transfer of securities 
of constituent banks so as to con¬ 
stitute a “taxable instrument" sub¬ 
ject to stamp tax.—U. S. v. Seattle- 
First Nat. Bank, C.C.A.Wash., 13'C 
F.2d 676, affirmed *64 S.Ct. 713, 321 
U.S. 683, 8i8 L.Ed. 944. 

3. U.S.—Birmingham v. Central Life 
As.sur. Soc. (Mutual), C.C.A.Iowa, 
141 F.2d 116. 

4- U.S.--Franklin Tiife Tns. Oo. v. 
U. S., Ct.OL, 37 F.Supp. 155, cer¬ 
tiorari denied 61 S.Of. 3096, 313 
Xr.S. 580, 85 l.,Ud. 1537. 

5, U.S.—Occidental Life Tns. Oo. v. 

Hogan, O.O.A.Cal., 141 F.2d 1011— 
Birmingham v. Oentrnl Idfc Assur. 
Soc. (Mutual), (\t\A,Iawa, 141 F. 

2d no, 

б . U.S.—Oc<iidenlal Idfc Tns. Co. w 
Hogan, O.C.A.t’uL. 141 ,R2a tOU. 

7. U.H.—Franklin Idfe Ins. Co, v. U. 

Ot.OJ., 37 F.fSupp. 155, ccrilorari 
denied 61 S.Ct 1096, 313 U.S. 580, 
85 L.F<1. 1537. 

8« Transfers hold to be by operation, 
of law 

U.S.—U. S. V. ScatUt‘-Flrst Nat. 
Jbmk, Wash., 04 S.Ct. 713, 321 U.S. 
683, 88 944- State Street 

Tru.st Oo. V. Bassott, ciC.A.Mtss., 
134 F.2d 156. 

Traniifers held not to be by opera¬ 
tion. of law 

U.S.«”-Statc Street Trust On. v. Hnn- 
«ett, (bO.A.M«Ha., 134 F.2d 156 - 
Weil V. U. S., 11B F.2d 

999, certitimrl denied St H.Ot. i086, 
313 U.S. 574. 85 r..Bd. 1532 fhud- 
denlal Life Inn. Co. v. Rogan, B. 
48 b’.Supit 231, revpri'ied on 
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Other grounds, C.C.A., 141 F.2d 

1011 . 

Treasury regulations, and not state 
law, governed in determining wheth¬ 
er transfers of securities on merger 
of two banks in such state were iw 
operation of law.—State Street Tru.st 
Co. v. Bassett, D.C.Masa., 45 F.Supp. 
671, affirmed, C.C.A., 134 P.2d 156. 

9. U.S.—Thomas v. U. g., N.Y., 24 S. 

Cl. 305,. 192 U.S. 363. 4 8 L.Bd. 481 
—Ohe.sapeake O. Ry. Co. v. TToey, 

C.C.A.N.Y., 12.5 F.2cl 536—Scaitlc- 
Flrst Nat. Bank v, U. F?., D.C. 
Wash., 44 F.Supp. 603, affirmed, C. 
O.A., XT. S. V. Seattle-First Nat. 
Bank, 136 F.2d 676, afflnmvl 64 S. 
Ct. 713. 321 U.S. 583, 88 L.Ed. 944 
--•Tfollistrr v. U. S., D.O.Wash., 38 
If.Stifip. 7~“Permroad CTorporat ion 
V. Ladner. B.O.Pa., 21 F.Supp. 575, 
reversivl on other grounds, C.C.A., 
Ladmu’ v. Pennroad Corporation, 
97 F.2d 10, 118 A.L.R. 1289, cer¬ 
tiorari denied Pennroad Corpora¬ 
tion V. Ladner, 69 S.Ct. 78, 305 XT. 
S. 618, 83 L.Kd. 394—Frltdielo v. 
XT. 8., D.C.N.J., 20 F.SuTip. 492— 
Metropolitan Stock Exeltaninj v. 
Cmi, Mass., 199 F. 545, 118 C.C.A. 
19, reheard 211 F. 108. 

Nov.—Mle.helettl v. Fugilt, 134 P.2d 
91), 61 Ncv. 478. 

Sale and transfer of corimratc stO(‘,k 
geuiernlly see Corporations §§ 388-“ 
444. 

History ot legislation 
U.8.—Provost V. U. S., Ct.Ch, 46 S. 
Ct 152, 155, 269 U.S. 443. 70 I^.Ed, 
352'“B)rpheums IBldg. Co. v. AnffUm, 
CC.A.Cal., 127 F.2d 47g, 481, 
Applloation m d«pand©nt on itat© 
law 

Statiita does not exprcHsIy or Im¬ 
pliedly make its appliciuion depemd 
on Btato law.—Cliff* Corporation v. 
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The stock transfer tax is a revenue measure.3-<> 
It is a tax on the transfer and not on the issue 
of stock,and is in the nature of an excise tax on 
the transfer.i2 ’Xh.t act should be broadly con¬ 
strued it is not to be restricted by technical re¬ 
finements,^'^ although where there is doubt as to its 
meaning the doubt should be resolved in favor of 
the taxpayer.^5 Where a transaction constitutes 
a taxable transfer, the taxpayer cannot be relieved 
of the tax on the ground that he might have at¬ 


tained his ultimate purpose by a form of transac¬ 
tion which would not have subjected him to the 
tax.l® There is no intent to impose a dual tax,, 
one on an agreement to transfer and the other on 
the transfer when made.^'^ 

The statute discloses the general purpose to tax 
every transaction whereby the right to be or become 
a shareholder of a corporation or to receive any 
certificate of any interest in its property is surren¬ 
dered by one and vested in another.^^ The statute 


XT. S., C.aA.Ohio. 103 F.2d 77, certi¬ 
orari denied 60 S.Ct. 91, 308 U,S. 575, 
84 li.Ed. 4S2. 

“Corporatioai’^ and “association” 

(1) Term “corporation,” within 
statute imposing* tax on all sales or 
transfers of legal title to shares or 
certificates of stock or of profits or 
interest in property or accumulations 
in any corporation, includes corpo¬ 
rations as well as associations and 
joint-stock companies.—Corporation 
of America v. McLaughlin, C.C.A. 
Gal., 100 F.2d 72. 

(2) As respects tax on transfer of 
stock of “association,” the absence 
of right of control by beneficiaries 
over trustees does not prevent that 
which under Massachusetts decisions 
is a trust from being an “associa¬ 
tion” for tax purposes.—Baker v. 
U. S., D.C.Mass., 21 P.Supp. 577, re¬ 
versed on other grounds, C.C.A., IJ. 

S. v. Baker, 116 F.2d 129. 

persons liable for tax 

(1) Liability for the tax is im¬ 
posed on the transferor, the trans¬ 
feree, and the corporation whose 
stock is transferred.—Raybestos- 
Manhattan v. U. S., Ct.Cl., 66 S.€t. 
63, 296 U.S. 60, SO L Ed. 44, 102 A. 
L.R. Ill—In re Consolidated Auto¬ 
matic Merchandising Corp., C.C.A.N. 

T. , 90 F.2d 698—U. S. v, Niagara 
Hudson Power Corp., D.C.N.T., 53 F. 
Supp. 796. 

(2) Corporation which participates 
in and in fact accomplishes trans¬ 
fer of its stock by issuing new cer¬ 
tificates is liable for tax on trans¬ 
fer of stock—U. S. V. Westbrook- 
Thompson Holding Corporation, C.C. 
A.Tex., 94 P.2d 632—California Elec. 
Co. V. U. S., 67 P.Supp. 957, 102 Ct. 
Cl. 497. 

(3) Corporation is not liable for 
tax on transfers of its stock where 
transferred certificates are not 
brought to it for reissue, as it usu¬ 
ally has no part in, or even knowl¬ 
edge of, such transfers.—U. S. v. 
Westbrook-Thompson Holding Cor¬ 
poration, supra. 

(4) Corporation which agreed to 
issue its stock to other corporations 
in exchange for their assets, but on 
request issued such stock to other 
corporations' nominees, was liahle 
for tax on stock transfers, notwith¬ 


standing issue tax had already been 
paid.—^U. S. V. Revere Copper & 
Brass. C.C.A.N.T.. 100 F.2d 391. 

(5) Where two corporations trans¬ 
ferred their assets to new corpora¬ 
tion in consideration of stock in 
new corporation issued directly to 
shareholders of transferors, tax on 
transfer by transferors to their 
stockholders of right to receive the 
stock in the new corporation was 
properly assessed against new cor¬ 
poration.—Standard Oil Co. of Cali¬ 
fornia V. U. S., C.C.A.Cal., 90 F.2d 
571, certiorari denied 58 S.Ct. 143, 
302 H.S. 741, 82 L.Ed. 573. 

Treasiiry regTilation which cor¬ 
rectly interpreted revenue act and 
was in force prior to stock trans¬ 
fers sought to be taxed must be 
deemed to govern the transfers with 
the effect of law.—^Koppers Coal & 
Transportation Co. v. XJ. S., C.C.A. 
Pa., 107 F.2d 706. 

10. U.S.—Raybestos-Manhattan v. 

U. S., Ct.Cl, 56 S.Ct. 63, 296 U.S. 
60, 80 L.Ed. 44, 102 A.L.R. Ill-— 

U. S. V. Baker, C.C.A.Mass., 115 P. 
2d 129—Occidental Life Ins. Co. v. 
Rogan, D.G.Cal., 48 F.Supp. 231, 
reversed on other grounds, C.C.A., 
141 F.2d 1011. 

11 . U.S.—Pennroad Corporation v. 
Ladner. B.C.Pa., 21 P Supp. 575, 
reversed on other grounds, C.C.A., 
Ladner v. Pennroad Corporation, 
97 F.2d 10, 118 A.L.R. 1289, cer¬ 
tiorari denied Pennroad Corpora¬ 
tion v. Ladner, 59 S.Ct. 78, 305 U.S. 
618, 83 L.Ed. 394. 

Tax on issue of stock see supra § 
547. 

Not tax on certificates of stock 
U.S.—Goodyear Tire & Rubber Co. 

V. U. S., Ct,Cl., 47 S.Ct. 263, 273 
U.S. 100, 71 L.Ed. 558. 

12 . U.S,—Cliffs Corporation v. U. S., 
C.C.A.Ohio, 103 F.2d 77, certiorari 
denied 60 S.Ct. 91, 308 U.S. 675, 
84 L.Ed. 482. 

13. U.S.—Ladner v. Pennroad Cor¬ 
poration, C.C.A.Pa., 97 F.2d 10, 118 
A.L.R. 1289, certiorari denied 59 
act. 78, 305 U.S. 618, 83 L.Ed. 
394. 

Xiangmge should not be restricted 
to unusual meaning 
U.S.—^Niagara Hudson Power Corpo¬ 
ration V. Hoey, C.C.A.N.Y., 117 P. 
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2d 414, certiorari denied 61 S.Ct. 
958, 313 U.S. 571, 85 L.Ed. 1529; 
motion denied 64 S.Ct. 1255. 

14. U.S.—Founders General Corpo¬ 

ration V. Hoey, Ill. & N.T., 57 S. 
Ct. 457, 300 U.S. 268. 81 L.Ed. 
639—Iron Fireman Mfg. Co. v. U. 
S., C.C.A.Or., 106 F.2d 831—Occi¬ 
dental Life Ins. Co. v. Rogan, D. 
C.Cal, 48 F Supp. 231, reversed on 
other grounds, C.C.A., 141 F.2d 

1011 . 

15. U.S.—Shreveport-El Dorado Pipe 
Line Co. v. McGrawl, C.C.A.La., 63 
F.2d 202. 

16. U.S.—Founders General Corpo¬ 
ration V. Hoey, Ill. & N.Y„ 57 S. 
Ct. 457, 300 U.S. 268, 81 L.Ed. 639' 
—U. S. V. A. B. Leach & Co., Ill. 
& N.Y.. 57 set. 457, 300 U.S. 268, 
81 L.Ed. 639—U. S. v. Automatic- 
Washer Co., Ill. & N.Y., 57 S.Ct. 
457, 300 U.S. 268, 81 L.Ed. 639, 
rehearing denied 57 S.Ct 512, 300 

U. S. 687, 81 L.Ed. 888—Becker v. 
Bank of Commerce Liquidating Co., 

C. C.A.Mo., 102 P.2d 633, certiorari 
denied Bank of Commerce Liqui¬ 
dating Co. V. Becker, 60 S.Ct 95, 
308 US. 578, 84 L.Ed. 485. 

17. U.S.—Chesapeake & O. Ry. Co. 

V. Hoey, D.C.N.T., 30 P.Supp. 419, 

affirmed, C.C.A., 125 F.2d 536— 

Pennroad Corporation v. Ladner, 

D. C.Pa., 21 P.Supp. 575, reversed 
on other grounds C.C.A., Ladnor v. 
Pennroad Corporation, 97 P 2d 10, 
118 A L.R. 1289, certiorari denied 
Pennroad Corporation v. Ladner, 69 
S.Ct 78, 305 U.S. 618, 88 L.Ed!. 
394. 

18. U.S.—^Raybestos-Manhattan v. U. 

S. , CtCl., 66 S.Ct '63, 296 U.S. 
60, 80 L.Ed. 44, 102 A.L.R. 111— 

U. S. V. Baker, C.C.A.Mass., 115 F. 
2d 129—Chesapeake & O. Ry. Co. 

V. Hoey, D.C.N.Y., 39 F.Supp. 419, 
affirmed, C.C.A., 126 F.2d 536—^Ni¬ 
agara Hudson Power Corporation 

T. Hoey, D.C.N.Y.. 34 F.Supp. 802, 
affirmed, C,C.A., 117 P.2d 414, cer¬ 
tiorari denied 61 S.Ct 958, 313 U. 
S. 671, 85 L.Ed. 1629, motion de¬ 
nied 64 S.Ct 1255—Glenn L. Mar¬ 
tin Co. V. U. S., D.C.Md., 21 F. 
Supp. 662 — Westbrook-Thompson 
Holding Corporation v. U. S., D.G. 
Tex., 18 F.Supp. 289, reversed on 
other grounds. C.C,A., U. S. v. 
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does not require that the transfer shall be directly 
from the hand of the transferor to that of the 
transferee; it is enough if the right or interest 
transferred is, by any form of pi'ocedure, relin¬ 
quished by one and vested in anothcr.^^ The stat¬ 
ute evidences a purpose not only to tax all sales or 
agreements to sell which had been taxed under pre¬ 
vious acts, but, where not expressly exempted, to 
extend the taxing provision to all transfers of le¬ 
gal title to shares or certificates whether or not 
they constitute technical sales.^^ Where the acts 


done by the parties, pursuant to local law, bring 
them within the expressed language of the statute 
the transfer is taxable regardless of how it may be 
defined by state statutes.^i 

On the other hand, no tax may be imposed on 
a transaction not coming within the terms of the 
statute .22 xhe transfer of stock on which a tax is 
imposed contemplates a transferor and a trans¬ 
feree.^3 Various transactions have been held to 
constituted^ or not to constituteds taxable transfers 


Westbrook-Thompson Holding Cor¬ 
poration, 94 P.2d 532—B. P. Avery 
& Sons Co. V. Glenn, D.C.Ky,, 16 
P.Supp. 644, modified on other 
grounds, C.C.A., 106 P.2d G13. 
"'Every transfer of, or agreement 
to transfer, a share of the capital 
stock of corporations, or, in other 
and definitive words, a right to share 
in the dividends declared by the di¬ 
rectors of corporations from surplus 
profits and in the assets upon the 
distribution of them pro rata among 
the stockholders at its dissolution or 
to exercise the indicia of ownership 
of the shares was to be subjoct to 
the tax.”—Cliffs Corporation v. U. 
S., C.C.A.Ohio, 303 F.2d 77, 80, cer¬ 
tiorari denied 60 S.Ct. 91, 308 U.S. 
576, 84 L.Ed. 482. 

19. tJ.S. — Tlaybesto,S“Manhattan v. 

U. S., Ct.CL. 06 S.Ct. 63, 206 U.S. 
60, 80 L.Pd. 44, 102 A.I..R. 113 — 
3‘^remior Shanvs v. Rothensios, C.C. 
A.Pa., 117 P.2d 809. 

20. U.S.—Provost V. U. S., CI.Cl., 
46 S.Cl. 152, 269 U.S. 443, 70 Ij. 
Ed. 362-" California KhHrtrlc Co. v. 
IT. S., 57 P.SupD. 957, 302 Ct.Cl. 
497—“"C(‘uti'al T.df(i Assur. So< 5 , v. 
liirmingha.tn, IXClfowa, 48 F.Supp. 
863, atllrinf'd, C.C.A., iUnnlngUarn 

V. Central Idfe Assur. Hoc. (Mutu¬ 
al), 141 3<\2d 116. 

21 . U.S.—Cliffs 'Corporation v. TT. 
S„ C.C.A.Ohio, 103 P.2(i 77, wr- 
llorarl dcsiied 60 H.Ct, 03, 308 U.S. 
676, 84 I^Rd. 482. 

22. U.B.-' Malotiey v. Portland Asso- 
clatiU C.C. A.Or., 3 09 P.2d 3 34-- 
Wliitc V. Consolidated Equities. C. 
C.A.Mass,, 78 P.2d 435 • -Slimve- 
port-Wl l>(^rado ,rdp «5 ’Lino (3o, v. 
M(d;rawl, C.C.A.La., 63 l'\2d 203""“ 
Dean v. Caltlwell ^ Co., D.C.Ttmn,, 
9 ILSupp. 177“-MeClain v, mmh* 
man, O.O.A.Pa,,, 306 h\ $80, 46 C. 
C.A. 36. 

Oorngrena eamot make a tra»8f#r 
•out of a transact ion wh!«di is not 
in fao(."-Cliff« Corporation v. 3/. S., 
C.C.A.Ohio, 103 R2d 77, cortlOMirl 
dented 60 S.Ct 91, 308 U.H, 576, «4 
Uma. 482. 

23^ U.S.--Tmnflamerlea (’^orpmsktkm 
V. Lewis, aC.A.CaL, 126 FM 402. 
m. U.S.—l*rovofit V. U. S., CtCL, 


46 S.Ct. 152, *269 U.S. 443, 70 L.Ed. 
352. 

33 C.J. p 316 note 34 [q]. 
Transactions held taxable 

(1) Transaction whereby stock 
owned by two stockliolders was in¬ 
dorsed in blank and deposited with 
trustee for delivery to survivor on 
death of either stockholder, pursuant 
to contract having for its purpose 
the continuity of operation of corpo¬ 
ration after death of either stock¬ 
holder, was subject to tax.—Holli¬ 
ster V. U. S., D.aWosh., 38 P.Supp. 7. 

(2) Surrender of corporate stock 
owned by partnership and reissuance 
of the shares in Individual names of 
the partners, one-half to each, is tax¬ 
able.—U. S. v. Westbrook-Thompson 
Holding Corporation, C.C.A.Tex., 94 
P.2d 632. 

(3) Other tran.gactions.—Provost 
V. U. S., CtCl., 46 S.Ct. 162, 269 U.S. 
443, 70 L.Kd, 352. 

Transfers or deliveries of sliares 
to and from trustees of express 
iruslH are .subj(‘ct to tax.—Cliffs Cor¬ 
poration V. U. S., C.C.A.Ohio, 103 P.2d 
77, ciudiorari denied 60 S.Ct. 91, 308 
IT.S. 675, 84 L.Ed. 4 82--California 

Electric Co. v. U. B., 57 lASiipp. 957, 
102 Ct.Cl. 497—-Seat tU 5 -Pi rat Nat 
Ruik V. IJ. a, 3>.C.Wa.sh., 44 P.Supp. 
603, allirmed, C.C.A., U. S. v. Seattle- 
ICrnt Nat. Hank, 3 36 P.2d 676, af¬ 
firmed 64 S.Ct 713, 321 U.S. 6«3, 88 I-.. 
Ed. 944. 

Bucket «3xop, which made contracts 
for pur<‘,haso and .Male of stocks and 
(MunmoditU's with its customcra, and 
cxtMnUed thetn by pretended i)ur“ 
elnuHf'.M and sales tlirough another 
iHjckot shop havin/r no relHtlon.s with 
such cUHtoniers, the contract between 
them expreH^dy providing that tJie 
tlrsi was not an agent of the Hceond, 
was conducting a separate business, 
and the transact ions of both (‘.on¬ 
cer ns were subject to the stamp lux. 
- Wldrldgf^ V. Ward, C.C,A.N.V„ 174 
R 402, 98 C.C.A. 610. 

OoMoUdatioa. or morfujr of 
tloni 

CJ.H,' "City Rank Parmern Trust Co. 
V. Hony, C.C.A.N.V., 325 R2d 577 - 
Niagara Hudson Power Ctjrpom- 
lion V, Hoey, C.C.A.N.Y., 117 R2d 
41.4, ecsrtiomrl denied 61 S,CL 95*8# 
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313 U.S. B71, 85 L.Ed. 1529, mo- 

tion denied 64 S.Ct. 1255—Carman 
Mfg. Co. V. Poe, D.C.Wash., 7 P. 
Supp. 716- 

2 S. U.S.—Transamerica Corporation 
V. Lewis, C.C.A.Cal., 126 P.2d 402 
—City Bank Farmers Trust Co. v. 
Hoey, r>.C.N.y., 38 P.Supp. 560, 

modified on other grounds, C.C.A., 
125 rL2d 577. 

33 C.J. p 33 6 not© 84 [q]. 

Transactions lield not taxable 

(1) Voluntary surrender of stock 
to corporation pursuant to plan to 
reduce amount of capital assigned to 
i.ssued stock and to transfer it to 
surplms was not transfer subject to 
tax.—Glenn L. Martin Co. y. U. S., 
D.C.Md., 21 P.Supp. 562. 

( 2 ) Corporation's purchase of it.s 
own capital stock for retirement was 
not subject to (documentary stamp 
taxes, although stock was acquired 
for consideration and wa.s temporar¬ 
ily listed as tr('asury stock until ex¬ 
tinguishment thereof was comphJted. 
—Transamerica Corporation v. Lew¬ 
is, D.C.Cal., 28 ILBupp. 765, appeal 
di.snilsscd, C.C.A., Lewis v. Trans- 
am(irica Corporation, 108 P.2d 1016. 

(3) Where merged corporation, 1o 
which stockholders of in<'mh(*r cor¬ 
pora.! ion had convoyt'd their slock, 
return(id stock to stockholders on 
fallurt^ to coriHummato mtjrger, and 
hank(‘rH who liad option to purchase 
on(^ third of stock of merged corpora¬ 
tion relumed stock to merg(jd corpo¬ 
ration, return was not *'transf(ir or 
sale” of stO(dc.—Carman Mfg. Co. v. 
Poe, D.C.Waah., 7 RHupp. 716. 

(4) Where warrants attaciuMl to 

bonds purchased by taxpay<‘r corpo¬ 
ration gave corporatiou right to pur¬ 
chase stocks in oth(‘r corporations, 
such stoe.ks not taxable, wher<% 

stocks uev(‘r luamme prop(‘rty of cor¬ 
poral Ion.-' Lean V. ('’ublwell Sc Co., IX 
C.Tenn., 9 lABupp, 177, 

(5) Stocks which were only 
plcdr.ed, or collated m security for 
mont'y borrowed from corputatlon’s 
Ruhsidiary, were not taxable.-*-Dean 
V. Caldwid! & Co„ nupm. 

3D€poBit by oompa-ay with 

ImsiorMw® oommiiiiOMx 
UHe Occlteital Life ln«, Co, v. Ro- 
f«h C.C,A.Ci.h, 141 R2a lOXt 
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under the stock transfer act The transfer of vot¬ 
ing trust certificates is taxable.^® 

Legal or equitable title. The passage of legal ti¬ 
tle ordinarily is a prerequisite to liability for the 
tax,27 but when legal title passes it is immaterial 
that the transferee receives no beneficial interest.28 
The transfer of an equitable title to, or interest in, 
stock is not a taxable transfer, except where the 
interest transferred amounts to a share in an “as- 

sociation.”29 

^'Agreements to selU^ An “agreement to selP 
within the stock transfer act is simply an obliga¬ 
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tion on the part of the vendor or promisor to com¬ 
plete his promise of sale.^o An agreement to sell 
may consist of a unilateral contract.^! Various 
transactions have been held to constituted^ or not 
to constituted3 agreements to sell within the stock 
transfer act 

Right to receive stock. Under the Internal Reve¬ 
nue Code, 26 U.S.C.A. § 1802 (b), a tax is imposed 
on a transfer of “rights to subscribe for or to re¬ 
ceive such shares or certificates’’ mentioned or 
described in subsection (a),34 Various transactions 
have been held to beds or not to beds subject to the 
tax within this provision of the stock transfer act. 
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28. U.S.-~U. S. V. Baker, C.C.A. 

Mass., 115 F.2d 129. 

Voting: trusts g-enerally see Corpora¬ 
tions § 552. 

“A voting trust bears all the ear¬ 
marks of an ‘association’ 

The voting trust certificates repre¬ 
sent shares in such association, and 
the transfer thereof is taxable be¬ 
cause it IS the equivalent of a trans¬ 
fer of legal title to stock in a cor¬ 
poration, although actually the 
shares represent only an equitable 
interest."—Orpheum Bldg. Co. v. 
Anglim, C.C.A.Cal., 127 F.2d 478, 484. 
27. TJ.S.—Occidental Life Ins. Co. 

V. Rogan, C.C.A Cal, 141 F.2d 1011 

—Orpheum Bldg. Co. v. Anglim, C. 

C.A.Cal.. 127 P.2d 478. 

Passage of legal or equitable title 

(1) Where beneficiary of trust, of 

which the res is corporate shares 
whose dividends are to be paid to 
beneficiary as soon as received by 
trustee, transfers his certificate of 
beneficial interest in the trust, he 
transfers his “legal title to” a “cer¬ 
tificate of . . , profits or of in¬ 
terest in . . . accumulations in 

any corporation" and the transfer 
was taxable.—Corporation of Ameri¬ 
ca V. McLaughlin, C C.A.Cal., 100 F. 
2d 72. 

(2) Stockholder’s transfer of 
stock in trust for a beneficiary in¬ 
volves transfer of “equitable title" 
to beneficiary which transfer is not 
subject to stamp tax, and if bene¬ 
ficiary should transfer his interest 
to a third person such transfer 
would not be taxable, since it would 
be a transfer of equitable title only. 
—-Orpheum Bldg. Co. v. Anglim, C. 
C.A.Cal., 127 F.2d 478. 

(S) Other cases.—Maloney v. 
Portland Associates, C.C.A.Or., 109 P, 
2d 124. 

Whether transaction is transfer of 
both legal and equitable title to pur¬ 
chaser, or transfer of equitable in¬ 
terest to one person and legal title 
to another, depends on facts of par¬ 
ticular case.—Maloney v. Portland 
Associates, C.C.A.Or., supra. 

28. U.S.—Pounders General Corpo¬ 


ration V. Hoey, Ill. & N. T., *57 S.Ct. 
457, 300 U.S. 268, 81 L.Ed. 639— 
California Electric Co. v. U. S., 57 
P.Supp. 957, 102 Ct.Cl. 497—Cen¬ 
tral Life Assur. Soc. v. Birming¬ 
ham, D.C.Iowa, 48 P.Supp. 863, af¬ 
firmed, C C.A., Birmingham v. Cen¬ 
tral Life Assur. Soc. (Mutual), 141 
F.2d 116—H. J. Pleinz Co. v. Dris¬ 
coll, DC.Pa., 37 P.Supp 803— 
Franklin Life Ins. Co. v. U. S., 37 
P.Supp. 155, 93 Ct.Cl. 259. 

Trustee is regarded as holding le¬ 
gal title to stocks held in trust.—U. 
S. V. Merchants Nat. Trust & Savings 
Bank, C.C.A.Cal., 101 P.2d 399. 

28. U.S.—Orpheum Bldg. Co. v. 
Anglim, C.C.A.Cal., 127 F.2d 478. 

SO. U.S.—Treat v. White, N.T., 21 
S.Ct. 611, 181 U.S. 264, 45 L.Ed. 
853. 

31. U.S.—Treat v. White, supra. 
o2. Transactions held agreements to 
sell 

(1) “Call” for stock, which con¬ 
tains absolute promise to sell stock at 

' any time within fifteen days at cer¬ 
tain price, IS an “agreement to sell.” 
—Treat v. White, supra. 

(2) Where directors of corpora¬ 
tion adopted resolution granting op¬ 
tion to purchase stock of corpora¬ 
tion for specified price during stated 
period to optionees who paid certain 
indebtedness or made loan to corpo¬ 
ration, options were taxable as 
“agreements to sell."—Maloney v. 
Portland Associates, C.C.A.Or., 109 
F.2d 124. 

33. Transactions held not agree¬ 
ments to sen 

Where taxpayer and corporation 
entered into “option agreement" un¬ 
der which taxpayer deposited sixty- 
seven per cent of purchase price of 
stock covered by agreement, on which 
documentary stamps had been placed, 
a subsequent amending agreement ex¬ 
tending period within which taxpayer 
might acquire the stock on deposit¬ 
ing further cash security was not a 
new “agreement to sell.”—Chesa¬ 
peake & O. Ry. Co, V. Hoey, C.C.A. 
N.T., 125 P.2d 636. 

796 


34. U.S.—Raybestos-Manhattan v. U. 
S., Ct.Cl., 56 S.Ct. 63. 296 U.S. 60, 80 
L.Ed. 44, 102 A.L.R. Ill—Premier 
Shares v. Rothensies, C C.A.Pa., 117 
P.2d 809—Corporation of America 
V. McLaughlin, C.C.A.Cal., 100 F.2d 
72—Ladner v. Pennroad Corpora¬ 
tion, C.C.A Pa., 97 P.2d 10, 118 A.L. 
R. 1289, certiorari denied Penn¬ 
road Corporation v. Ladner, 59 S. 
Ct. 78, 305 U.S. 618, 83 L.Ed. 394— 
California Elec. Co. v. U. S., 67 F. 
Supp. 957, 102 Ct.Cl. 497. 

35. Transactions subject to tax 

(1) Where owner of dairy busi¬ 
ness, on incorporation thereof, re¬ 
ceived less stock than he had sub¬ 
scribed for and donated remainder to 
corporation as treasury stock, cor¬ 
poration was subject to tax on such 
donation, notwithstanding it was also 
subject to tax on subscription and on 
sales of donated stock to third per¬ 
sons. Griffiths Dairy v. Squire, C.C. 
A.Wash., 138 F,2d 758. 

(2) Where corporation pays divi¬ 
dends in stock of other corporation,s- 
to its stockholders, a stockholder, 
subsequent to declaration of divi¬ 
dends, owns the “right to receive” 
shares of stock, and stockholder's 
transfer of such rights to another 
person is taxable.—Transamerica 
Corporation v. Lewis, aC.A.Cal., 126: 
F.2d 402. 

(3) Where corporate stock was 
credited to employees on private 
stock ledger kept by treasurer but 
stock was actually issued directly to 
treasurer to be held in trust for em¬ 
ployees under agreement for stock 
•purchase by employees who assigned 
their interests in stock to corpora¬ 
tion and constituted treasurer their 
attorney in fact for purpose of mak¬ 
ing all necessary transfers, the 
transaction was taxable.—H. J. 
Heinz Co. v. Driscoll, D.C.Pa., 37 P. 
Supp. 803. 

36. U.S.—Corporation of America v. 

McLaughlin, C.C.A.Cal., 100 F.2d 72. 
Bight to receive stock divideudES 
Transfer of right to receive shares 
is taxable as on such shares but is 
not also taxable as a transfer of 
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Except to the extent that the statute specifically 
exempts certain transfers to nominees, where, at the 
instance of a person entitled to receive stock, the 
certificates therefor are, at his request and for his 
convenience, issued by the corporation in the name 
of a nominee who receives no beneficial interest 
therein, the transaction constitutes a taxable trans- 
fer;^'^ and where a corporation conveys its assets 
to a second corporation for stock in the second cor¬ 
poration, the direction of the first corporation to is¬ 
sue such stock directly to third persons, such as the 
stockholders of the first corporation, is a taxable 
transfer by the first corporation of its right to re¬ 


ceive the stock.SS A positive failure to exercise the 
power to receive stock may be a taxable event^^ 
Where persons subscribe for stock under the con¬ 
dition that by their subscriptions they thereby di¬ 
rect the corporation to issue the stock to voting 
trustees who issue voting trust certificates to the 
subscribers, there is a taxable transfer of rights, 
to receive stock. 

Exemptions. Under the Internal Revenue Code^ 
26 U.S.C.A. § 1802 (b), (c), certain transactions 
are expressly exempted from the slock transfer 
tax,^i such as an agreement evidencing a deposit 


right to receive slock dividends 
which might be declared from lime 
to time in future. — Corporation of 
America v. McLaughlin, supra. 

37. U.S.—Founders General Corpo¬ 
ration V. Hoey, Ill. & N.Y., .57 S.Ct. 
457, 300 U.S. 268. 81 L.Ed. 630— 
U. S. V. A. B. Leach Co., Ill. JSc 
N. T., 57 S.Ct. 457, 300 U.S. 2C8, 81 
L.Bd. 63 0—U. S. V. Autpmatio 
Washer Co.. Ill. Sr N.Y., 57 S.Ct. 
457, 300 U.S. 268, 81 L.Ed. 630, 
rehearing denied 57 S.Ct, 512, 300 
U.S. 687, 81 L.Ud. 888—Corpora¬ 
tion of America v. MeTuatighlin, C. 
C.A.Cal., 100 F,2d 72—U. S. v. 
Lawrence Stern Sc Co., C.C.A.ni,, 89 
F,2d 485, certiorari denied I.<aw- 
rcnce Stern & Co. v, U. S., 58 S.Ct. 
42, 302 U.S. 721, 82 L.Fd. 557—17. 
S. V. In.MuranshareH Corporation of 
Delaware. D.C.Del., 28 F.Supp. 824. 

Employoo as nomine© 

(1) The trnnwaetion !h a taxable* 

transfer although the nominee i.s an 
employee without b(‘n(’n<;in,l irit(*re8t 
or pow(*r of dlwposition.**'Founders 
General Corporation v. no<*y, Ill, & 
N.Y., 57 S.Ct. 4 57, 300 (T.S. 268, 81 L. 
m. 630—U, S. V. A. H. A Co., 

in. & N.V„ 57 S.Ct. 457, 300 U.S. 268. 
81 L.Fd 631) -IJ. S. V. Automatic 
Washer Co., III. Sr. N.Y., 57 S.Ct, 457, 
300 U.S. 268, 81 L.Ed. 630, rehearing 
denied 57 S.Ct. 512, 300 U.S. 687, 81 
L.Ed. 888. 

(2) Fontu*rly It was held that 
such a Iran.sjud ion was not a tax¬ 
able transfer.--Union Trust Ct>. of 
FKlsburgh v. Helner, D.C.Ta., 26 F. 
2d 391. 

38. U.S.-—Founders General Corpo¬ 
ration V. Hoey, Ill. N.Y.. 57 S.Ct. 
457, 300 U.S. 268. 81 L.Fd. 630- ' 
U. B. V. A. B. Leach St. Co„ 111. * 
N.T., 57 S.Ct. 457, 300 U.S. 268, 81 

639—IX S. V. Automatic. 
Washer Co., lU. Sc N.Y., 57 S.Ct. 
457, 300 U.S. 268, 81 L.Fd, 639, 
rehearing denied 57 B.Ct. 512, 100 
U.S. 687, 81 L.IOd. 888---«Ui4ybcnton- 
Manhattan v. U, S., Ct.Cb, 56 B.Ct. 
296 U.S. 60. 80 L.IM. 44. 102 A, 
Ill—Maloney v. Fort land 
»ocAate», aO.A.Or,, lOt F,2d 124~E, 


P. Avery & Sons Co. v. Glenn, C. 
C.A.K:y., 106 F.2d 613—Standard Oil 
Co. of California v. U. S., CCA. 
Cal., 90 F.2d 571, certiorari denied 
58 S.Ct. 143. 302 U.S. 741, 82 I. Fd 
. 673—American Ga.s Mach. Co. v. 
Willcuts, C.C.A.Minn., 87 F.2d 924 
—U. S. V. Vortex Cup Co., C.C.A. 
Ill., 84 F.2d 925—George A. Tfor- 
mel Sc Co. V. U. S.. D.C.Minn., 10 
F.Supp. 623, appeal di.smlssed, C.C. 
A., 82 F.2d ion— U. S. v. Brown 
Fence & Wire Co., D.C.Ohio, 9 F. 
Supp. 1008—Consolidated Fquitii's 
V. White, D.O.Ma.ss., 9 F.Supp. 145. 
33 C..T. p 316 note 34 Tph 
Contra Shreveport-FI Dorado T‘ipe 
Tdne Co. v. McGrnwl, C.C.A.La., 63 
F,2d 202—^Wc.stmoreland Coal Co. 
V. MaoLaughlin, D.C.Pa., 8 F.Supp. 
963, atlirmed, C.C.A., MacT.<aughlin 
V. We.stmorelaml Coal (X)., 73 l'\2d 
1004--Minnesota Min. Sc Mfg. (^o. 
V. WlllcutH, D.C.Minn., 2 F.Supp. 
780. 

'"The power to command the dispo¬ 
sition of th ‘0 share.M includcal the 
right to rec(*Ive tluun and (lu* ex(‘r- 
clse of the power which tran.sferred 
the rlpdit is subject to the tax,"— 
rtayb<*stos-Manhatfan v. U. S., Ct.Cl., 
56 S.Ct. 63, 65, 296 U.S. 60, 80 li.Fd. 
44, 1 02 A.L.H. 111. 

30. U.S.- dP'ekc'r V. Bank of Com¬ 

merce idfpiidalinr; Co., O.ct.A.Mo., 
102 I'UUl 633, certiorari denied 
Bank of Commerce Lhiuid.ating Co. 
V. Becker, 60 B.Ot. 95, 308 U.S. 578, 
84 L.Bd. 485. 

CronsoUdation of haslk® 

Under contract wln^reby stockhold¬ 
ers in national bank tran.sferred 
slock to trust cotnpany for purpoHf^ 
of consolblatlon of as.Metn of national 
bank with state hank, attd tni.st com¬ 
pany wan "atUhori5!«d and directe<l" 
to receive nto<'k of connoliflnted hank 
and deliver it to fdoeUholdcr.e, au¬ 
thority granted to trust company 
<mnntitutod a ‘Tight to receive" Hto<*k, 
tho walvim of will eh in favor of 
stockholders waw suido«d of tax; 
ov«n though the transnetion did not 
Involv# tranufor of hoimfltditl Inter- 
t«t and although liio atockholderw 
war# watiUod to rtooivo »toak in now 
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bank In their own right by virtue of 
Missouri statutes.—Bcckcr v. Bank 
of Commerce Liquidating Co., C.C.A. 
Mo., 102 F.2d 633, certiorari denied 
Bank of Commerce Liquidating Co. v. 
Seeker, 60 S.Ct. 95, 308 U.S. 678, 84 L. 
Ed. 485. 

40. U.S.—B. F. Avery Sr Sons Co. v. 
Glenn, C.C.A.TCy., 106 F.2d 613 — 
Cliffs Corporation v. U. S., C.C.A. 
Ohio, 103 F.2d 77, C(*rtlnrarl (bmied 
CO S.Ct. 91, 308 U.S. 575, 84 X..Ed. 
482—I^adner v. Bennroad Corpora¬ 
tion, C.aA.Pa., 97 l'\2d 10, 118 A. 
Tj.B. 1289, certiorari denied Penn- 
road Corporation v. Ijudner, 59 S. 
Ct. 78, 305 U.S. 618, 83 L.Ed. 304— 
In re Consolidated Atitoniatic Mer¬ 
chandising Corpora I Ion, O.C.A.N.Y,, 
90 F.2d 598, certiorari denied Con- 
8olid.at(‘d Automatic, Mi^rchandislng 
Corporation v. U. S.. 58 S.Ct. 48, 
;?n3 US. 727, 82 T. Ed. 562—Tublsse 
Chatillon C<n’por.at ion v. U. S., Ct. 
Cl.. 23 F.Sum)' 45X 'MOPIb' S1nl('S 
l*(‘tro]cuin Corpor.ulion v. IF, S., Ct. 
Cl., 21 If Supp. 12H, cerli«u‘ari de- 
ni(‘d 58 S.Cl. 641. 303 U.fS. 645, 82 
L.Ed. HOC. 

Conlra, WlUle v. Consolidated EquI- 
ti<>s, C1.(\A.MaHs.. 78 F.2d 435. 
Votlpg Irufd.s g(*neraJly see (k)rpora- 
tinns § 552. 

Stock (livUlotid 

U.S.-''Iron bMiaunan Mfg. Co. v. U. 

S., C.C.A.Or., 106 F.2d 831. 
Isfiuaaic© directly to holders 

Where pur<duu!ei’fi Itouidd an equi¬ 
table lnt(‘re,st In ,Mto<'k fj'oin iaTporji- 
tion which i.MHued voting trust cer(i(l« 
catcH <llrc<’ny (f> tturchasi'r.s and de- 
po^dtcd «toek rcprrssvntcd by tlic voi- 
itUV trust (’fft Hb*at(‘f? wit In 1rustce,«i, 
and lruat(Mai did not have riglit to rce 
celve the cquHaltb* irdensst, the 
tra,nfmctlon did tiot amount to a "tax- 
abi(* traps ftp'" by (he tru.‘d<»es to the 
purchaft«'rp of rlrht to receive vot¬ 
ing tinud eertItbadca, since the cqul- 
table iriterci4l waa represent by the 
voting trust certitleateM.--Maloney v, 
thud land Afmoelatep, C,C. A.Or., 191 F* 
2d 124, 

41* U,H,- (tuffs Corporatfun v, tx B., 

0.aA.Ohio, tOS F.fid 77, oertlvrarl 
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of certificates as collateral security for money lent 
thereon, which certificates are not actually sold.'^^ 
Additional exemptions or exceptions cannot be read 
into the statute.^ ^ 

Transfers by operation of law. Under treasury 
regulations, prior to the amendment to the Internal 
Revenue Code, 26 U.S.C.A. § 1802 (c), transfers 
which resulted wholly by operation of law without 
any voluntary act of the parties were not subject to 
the tax.^^ 

Amount of tax. Under the Internal Revenue 
Code, 26 U.S.C.A. § 1802 (b), the tax on the sales 
and transfers is “on each $100 of par or face value 
or fraction thereof of the certificates of such cor¬ 
poration or other organization (or of the shares 
where no certificates were issued) , , . and 

where such shares or certificates are without par 


or face value, the tax shall be . • . on the trans¬ 
fer or sale or agreement to sell on each share (cor¬ 
porate share, or investment trust or other organi¬ 
zation share, as the case may be).”^^ The statu¬ 
tory measure of the tax is the par or face value of 
the stock transferred,^® and in the case of no par 
value stock the number of shares is the basis on 
which the tax is calculated.^The face or par val¬ 
ue is the actual par value as disclosed by the char¬ 
ter at the time of the transfer.^S 

§ 552. Use of Unstamped Instruments 

Failure to place a stamp on an instrument required 
to be stamped does not invalidate the instrument or 
render it inadmissible in evidence. 

While under some earlier revenue acts an un¬ 
stamped instrument was invalid, at least where 
there existed an intent to evade the revenue law,^^ 


denied 60 S.Ct. 91, 308 U.S. 575, 84 
L.Ed. 482. 

Exemptions TUider treasury regtila- 
tions 

Transfer of stock to individual 
stockholders in connection with 
merger of California and Delaware 
corporations, following statutory- 
procedure provided in laws of their 
' respective states, was not exempt 
from tax under treasury regulation 
exempting transfer of stock of 
merged corporation in “exchange for 
stock of a merging corporation” as 
part of statutory merger.—Empori¬ 
um Capwell Co. v. Anglim, C.C.A. 
Cal., 140 P.2d 224, certiorari denied 
•64 S.Ct. 1263, 322 U.S. 752, 88 L.Ed. 
1582. 

42. The security must have been 
given for money lent thereon and a 
pledge for any other purpose than 
that specifically specified in the act 
IS not exempt.—Occidental Life Ins. 
Co. V. Rogan, D.C.CaL, 48 P.Supp. 
231, reversed on other grounds, C.C. 
A., 141 F.2d 1011. 

Transfer of stock in connection 
with stock purchase plan for em¬ 
ployees under which stock was issued 
to corporate treasurer to be held for 
employees until stock was paid for, 
was not exempt, since the stock in¬ 
volved in plan was the subject of a 
“sale” and not a “loan” even though 
•delivery of the stock was deferred 
until full payment therefor.—J. 
Heinz Co. v. Driscoll, D.C.Pa., 37 F. 
Supp. 803. 

43. U.S.—Cliffs Corporation v. U, S., 
C.C.A.Ohio, 103 P.2d 77, certiorari 
denied 60 S.Ct. 91, 308 U.S. 575, 84 
L.Ed. 482—George A. Hormel <& 
Co. V. U. S., D.C.Minn., 10 P.Supp. 
623, appeal dismissed, C.C.A., 8'2 P. 
2d 1011. 

■44, U.S.—S-tsate Street Trust Co. v. 
Hassett, D.C.Mass., 45 P.Supp. 671, 
affirmed, C.C.A., 134 P.2d 166. ^ 


I Transfers held to he hy operation of 
law 

U.S.—U. S. V. Merchants Nat. Trust 
& Savings Bank, C.C.A.Cal., 101 P. 
2d 399. 

Transfers held not to he hy opera¬ 
tion of law 

U.S.—Emporium Capwell Co. v. Ang¬ 
lim, C.C.A.Cal., 140 P.2d 224, cer¬ 
tiorari denied 64 S.Ct. 1263, 322 U. 
S. 752, 88 L.Ed. 1682—City Bank 
Farmers Trust Co. v. Hoey, C.C.A. 
N.Y., 125 F.2d 577—Niagara Hud¬ 
son Power Corporation v. Hoey, C. 
C.A.N.Y., 117 P.2d 414, certiorari 
denied 61 S.Ct. 958, 313 U.S. 571, 85 
L.Ed. 1529, motion denied 64 S.Ct. 
1255—Hoppers Coal & Transporta¬ 
tion Co. V. U. S., C.C.A.Pa., 107 F.2d 
706—Becker v. Bank of Commerce 
Liquidating Co., C.C.A.Mo., 102 P. 
2d 633, certiorari denied Bank of 
Commerce Liquidating Co. v. Beck¬ 
er, 60 S.Ct. 96, 308 U.S. 578, 84 L. 
Ed. 485—Welch v. Kerckhofl!, C.C. 
A.Cal., 84 P.2d 296, 106 A.L.R. 1434 
—U. S. V. Niagara Hudson Power 
Corporation, D.C.N.Y., 63 P.Supp. 
796. 

45. “Far” value aud “face” value 
synonymous 

U. S.—Goodyear Tire & Rubber Co. v. 
U. S., Ct.Cl., 47 S.Ct. 263, 273 U.S. 
100, 71 L.Ed. 658. 

46. U.S.—Goodyear Tire & Rubber 
Co. V. U. S., supra. 

47. U.S.—Griffiths Dairy v. Squire, 
C.C.A.Wash., 138 P.2d 758. 
However, it has been stated that 

the face or par value is used in con¬ 
tradistinction “to the actual value 
which is made the measure of the 
tax when applied to nonpar value 
stock.”—Goodyear Tire & Rubber Co. 

V. U. S., Ct.CL, 47 S.Ct. 268, 273 U.S. 
100, 71 L.Ed. 658. 

CJhango from no par to par value 
Where written contract provided 
that company owning common stock 

798 


of corporation would transfer the 
stock to the corporation issuing it 
for certain consideration, and gave 
the corporation a fixed time to accept 
the contract, and prior to execution 
of the contract the parties had orally 
agreed that before transfer of stock 
it should be changed from no par 
value to one dollar per share par 
value, and the oral agreement was 
carried out before acceptance of 
terms of contract by the corporation, 
the written contract became effective 
only on acceptance and provided for 
transfer of stock of par value of one 
dollar per share and the stamp taxes 
due on the transfer were required to 
be computed on basis of one dollar 
per share par value.—American 
Crystal Sugar Co. v. Nicholas, C.C.A. 
Colo., 124 P.2d 477. 

4a Where par value of stock was 
reduced from one hundred dollars a 
share to one dollar a share, but no 
new certificates were Issued, the tax 
was computed on the basis of one 
dollar a share, the actual value 
shown by the amended certificate of 
incorporation, rather than on the 
basis of one hundred dollars a share, 
the value shown on the certificates 
of stock.—Goodyear Tire <& Rubber 
Co. V. U. S., Ct.Cl., 47 S.Ct. 2G3, 273 

U. S. 100, 71 D.Ed. 668. 

Far value of new or surrendered cer¬ 
tificates 

Where corporation issued stock in 
two other corporations to its stock¬ 
holders as stock dividend, tax should 
be computed on basis of par or face 
value of new certificates issued to 
stockholders, and not on basis of par 
or face value of certificates sur¬ 
rendered to transfer agents by cor¬ 
poration.—Transamerica Corporation 

V. Lewis, C.C.A.Cal., 126 P.2d 402. 

49. U.S.—-Dowell v. Applegate, C.C. 

Or., 8 P. 698—U. S. V. Griswold, 8 

P. 566, 7 Sawy. 311. 
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under the Internal Revenue Code, and under acts 
beginning with the Act of 1914, the failure to place 
a stamp on an instrument or document required to 
be stamped does not render the instrument inval- 
id.^^ Congress in the Act of 1914 departed from 
its prior practice of making such instruments in¬ 
valid while remaining unstamped and elected to re¬ 
ly on other means of enforcing the stamp tax, 
such as the imposition of money penalties, fines, 
and imprisonment^^ 

Admissibility to record. Under the express pro¬ 
visions of the War Revenue Act of 1898 and of 
some earlier revenue acts, and of the Revenue Act 
of 1914, it was not lawful to record an instrument 
not properly stamped.^^ 

Admissibility in evidence. Under a provision in 
the War Revenue Act of 1898 and earlier acts 
an instrument, paper, or document required to be 


stamped which had been signed or issued without 
being duly stamped, or with a deficient stamp, was 
inadmissible as evidence in any court until a legal 
stamp or stamps denoting the amount of tax had 
been affixed thereto, as prescribed by law.^3 Under 
such provision unstamped instruments ordinarily 
were not competent evidence in United States 
courts,^^ although they were generally held to be 
admissible in the state courts.®^ 

The provision excluding unstamped instruments 
from evidence was carefully omitted from subse¬ 
quent revenue laws,^® and it does not appear in the 
Internal Revenue Code. 

Subsequent stamping of instruments. Under the 
War Revenue Act of 1898 a stamp could be affixed 
at any time before the instrument was offered in 
evidence,although during trial, and title ac¬ 
quired under an instrument from which the stamp 


]Sr.T. —Davy v. Marpan, 66 Barb. 218 
—Gorman Dioclorkranz v. Schie- 
mann, 26 ITow Pr. 388. 

33 C.J. p 320 note 4. 

Document exocutod in foreign coun¬ 
try 

U.S.—Sand Cord v. Bmbry, Ohio, 161 
F. 077. 81 C.C.A. 167. 

33 C.J. p 318 note 66 [c]. 

50. U.S.—Dcllort V. Stallman, C.C.A. 
Ill., 29 F.2d 230—OckonCol3 v. Boyd. 
C.C.A.Ark.. 207 F. 614. 

Nov.—Micheletti v. Fugltt, 134 P.2d 
99, 61 Nov. 478. 

Pa.—Idno Crovo Nat. Bank v. Diet- 
rich, 7 Pa.DiHi. Si Co. 470, 21 Sch. 
XjCg'.Reo. 277, 22 Sc,h.I..cg.ltcc. 84. 
Vt.—Murphy y. M‘cM.ahon, 135 A. 3, 
100 Vt 86. 

WiH.-" •State v. Miller. 181 N.W. 745. 

173 Wia. 412. 

;!3 C.J. p 320 note 97 fa]. 

51. XT.S.-—Cole V. ’Ralph. Nev., 40 S. 
Ct 321. 252 U.S. 2rS6, 64 I-.Ed. 567, 

Nev.—Michcletti v. Fug:ltt, 134 B.2d 
99, 61 Nov. 478. 

52. IT.S.-—Farmers' T^oan Sc Trust 
Co. V. Council lUuftu Bus Sc Elec¬ 
tric IJght Co.. C.C.iowa, 1)0 P. 806 
-.-LT. S. V, Griswold. O.C.Or., 8 h\ 
556. 7 Hawy. 3P1. 

Applicability to federal aud @tate 
records 

(1) I Provision applied only to rec¬ 
ords purnuant to United Staten st&t- 
utes.—"U<‘.oplo vx rel. Ooimnmern' 
Brewing Co. of Nenv York v, Frommo, 
64 N.Y.S. 833, 35 App.Dlv. 4l9-*»Sa C« 
J. p 321 note 1$. 

(2) Tito federal frovernnient can¬ 
not forbid recording by iitate olll- 
cers of unfitampod lMtruments,«»- 
Howell V, Rmtliln, 82 So. »117, 120 
Miss. 45S—33 aj. p 331 not® 13* 

63. Iowa.- -Mathews y. Culbortmon, 
50 N.W. 201, U Xowm 4S4. 


Vt.—Murphy v. McMahon, 135 A. 3, 
100 Vt. 86. 

33 C.J. p 320 note 99—8 C.J. p 112 
note 2. 

Unstamped instrument admissible for 
collatei’al purposes 
N.ir.—State V. Young-, 47 N.H. 402. 

33 C.J. p 320 note 7—p 321 note 9. 

54. U.S.—Sackett v. McCaffrey, 
Mont, 131 F. 219, 65 C.C.A. 205— 
Barry v. Daw, C.C.D.C., 89 F. 682. 

33 C.J. p 320 note 98. 

Instrument executed in Ungland, 
whore revenue laws required it to 
be stamped, and made it inadml.ssibl® 
In ovldtme.e until It was stumped but 
did not avoid It for lack of a Htatnr>. 
wa.s not inadml.MHible In courts of 
United Stai<‘S.—-Tdnton v. National 
Life JtiH. Co., Neb., 104 F- 684, 44 
C.C.A. 64. 

55. Admissibility In state courts 
(t) It has be(*n held that it be¬ 
longs to the states exclusively to do- 
elnve what shall be rcjceived as evi- 
<le.nce in tludr own courts, and the 
]»reponderanc(!! of diadsious is to the 
clTe<a that the provl.slon of the law 
that certain pap<'rs not stamped 
should not 1»® received as evidence 
must be Hmltod in their operations 
to the federal courts. 

Ind,—Magic ihtcklng Co. v. Stone- 
Ordean-Weils Co., 64 N,I5. 11, 158 
Ind. 638. 

N.Y.—*Gilhe*rt v. Sage, 6 I.<an&. 287, 
aillnaml 57 N.Y. 639. 

Tex.—yhipman v. Fulcrod, 42 Tt^x. 
348*-Mays v. Rutledge, 37 Tex, 134 
*“«-'< irogg & Co- V. FUKhugh, 36 Tex. 
127. 

W.Va.—W®ltner v. migga, 3 W.Va. 
445, 

M C.J. p l»0 not® C.J. p 311 

notes $6, 5i» 

<2) Chmbssion t# attach th® r#- 
^ulred stamp to an Instrument did 
not r#ad®r it inadmtsniUi® 4a «vi4«nc«^ 
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cither in a federal or a slate court, 
unU'Ss .such oinisHlon was fraudulent 
or designed to evade the duty. 

U.S.—Dowell V. AppU^gaie, C.C.Or., 8 
F. 698—Dowell v. Applegate, C.C, 
Or., 7 F. 881, 7 Sawy. 232. 

Iowa..—Harvey v. Wieland, 88 N.W. 
1077, 115 Iowa 564—Byington v. 
Oaks, 32 Iowa 488. 

33 C.J. p 320 note 4—8 C.J. p 113 note 
9. 

(3) There were, however, some 
ca.ses which held that Instruments 
were Inadmissible as evidence In state 
courts, unless stamped as prescribed 
by law.—Hoops v. Atkin.s, 41 Oa. 109 
—33 C.J. p 320 note 1—8 C.J. p 113 
note 10. 

Unqualified repeal of statute imt- 
posing stamp tex r<>nder(‘d unen- 
forc(‘ahle a provi.sion in repealed act 
that unstampiHi instrument should’ 
not bo u.sed in ovidciuje.—Ohio River 
Junction H. Co. v. i‘(umsylvanla Co., 
72 A, 271, 222 Ba, 673. 

6a XJ.H.— Ockenfels v. Boyd» C.CA. 
Ark., 297 F. 614. 

Okl.—-Drew V, Duplex Petroleum Co,, 
225 P. 892, 99 Okl. 1. 

Vt.—-Murphy v. McMahon, 135 A. 3, 
100 Vt. 86. 

Win.—Htato v. Miller, 181 N.W, 745, 
173 WlB. 412. 

33 C.J. p 320 note 97, 

<^Bfc®VOUU© Daw of gun® 13, lS9-a 
. , . was the lost of the United 

Htatea Uevenu® Aet.s containing such 
a provlsUm."—Pine Grove National 
Hank v. Dletrleh, 7 Pa.DiHi. A Co, 470, 
471, 21 Hch.Leg.Rec. 277, 22 Sch,Leg-. 
Uec, 84. 

67, aetavenu® stamps from 

stock corttflcatwi through inadvor- 
tenc.n could b# atllxed at any time.-— 
Jones V. Wfifittrn Mff. Co., 67 P. 586^ 
27 Wash- 136, 

sa Iowa—S icnix City Flr«t Fat. 
Bank V* Sion®, 91 N,W. 1076, 
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was innocently omitted was validated by subse¬ 
quently affixing the stamp.^^ Under earlier reve¬ 
nue acts instruments not stamped in accordance 
with law could, in the absence of fraud, be stamped 
subsequently, and then given in evidence.The 
instruments could be stamped in open court,dur¬ 
ing trial,or after verdict in court.®^ Deeds or 
other instruments executed during the Civil War 
were valid and admissible as evidence, although not 
stamped at the time of their execution, provided, 
after the close of the war, they were stamped by 
the proper revenue officer.64 

Validating unstamped instruments. The War 
Revenue Act of 1898 provided for the validating 
of instruments subject to stamp tax which were 
unstamped at the time they were issued; the party 


could appear before the collector and pay a penalty 
and the collector could make a notation which vali¬ 
dated the document so that it could be used in court 
as if originally stamped.^^ Prior stamp acts con¬ 
tained a similar provision.^^ The subsequent 
stamping by the collector and remission of penalties 
did not cure the defect in such a sense as to inter¬ 
fere with intervening rights.®"^ The object of the 
penal provisions of a stamp act was to secure ob¬ 
servance of its requirements, and, after the law 
ceased to be in force, there was not the same neces¬ 
sity for literal compliance with the form prescribed 
for supplying omissions; if the full price of the 
stamp was paid and not the penalty, it was not nec¬ 
essary that the collector should affix and cancel the 
stamp. 6 8 


XIIL REVENUE OFriOERS AND AGENTS, AND COLLECTION DISTRICTS 


A. IN GENERAL 


§ 553. In General 

The civil service laws and regulations control the 
removal of subordinate interna! revenue officers. Fees 
collected by internal revenue officers need not be paid 
over Immediately to the Internal revenue department. 

Subordinate officers in the internal revenue serv¬ 
ice are not subject to removal at the will of the 
commissioner, nor at all, except in accordance with 
the provisions of the civil service laws and rules.^^ 
The courts have no jurisdiction to interfere with 
proceedings for the removal of such officers.*^^ 
Fees collected by internal revenue officers need not 
be immediately paid over to the internal revenue 


department but may be accounted for in the semian¬ 
nual returns of the officers.'^^ 

§ 554. Departmental Decisions 

A departmental decision as to discretionary matters 
usually Is final and conclusive, but rulings by the com¬ 
missioner of internal revenue or his counsel have not 
the force and effect of regulations and do not bind 
the courts. 

Generally a departmental decision concerning in¬ 
ternal revenue as to a discretionary matter commit¬ 
ted to the department by statute is final and con¬ 
clusive unless it is clearly arbitrary or capricious, 
or fraudulent, or involves a mistake of law,*^2 and 


59. Md.—Wing-ert v. Zeiglev, 46 A. 
1074, 91 Md. 318, SO Am.S.R. 453, 
51 LR.A. 316. 

60. Nev.—Killip v. Empire Mill Co., 
2 Nev. 34. 

N.Y.—De Reguie v. Lewis, 26 N.Y.S. 
708. 

Wis.—Robbins v. Deverill, 20 Wls. 
142. 

33 C.J. p 319 note 83. 

61. Tex—Roundtree v. Thomas, 32 
Tex. 286. 

33 C.J. p 319 note 84. 

62. N.Y.—Belger v. Dinsmore, 61 N. 
Y. 166, 10 Am.R. 675. 

63. N.H.—Janvrm v. Fogg, 49 N.H. 
340. 

33 C.J. p 319 note 86. 

Appeal from a justice was not dis¬ 
missed for want of stamps on the 
justice's certihcate and the appeal 
bond, when proper stamps were aft¬ 
erward put on by leave of court.— 
Teagarden v. Carver, 24 Ind. 399. 
followed in Strawser v. Miller, 24 
Ind. 401 and Hamlin v. Hanger, 24 
Ind. 401. 


[ After motion to disiniss appeal 
stamp could be aflixed to notice of 
appeal. 

Nev. —Killip V. Empire Mill Co., 2 
Nev. 34. 

N.Y.—Whitley v. Leeds, 27 How.Pr. 
378. 

64. Miss.—Frazer v. Robinson, 42 
Miss. 121. 

33 C.J. p 319 note 87. 

65. Kan.—Green v. McCracken, 67 P. 
S57, 64 Kan. 330. 

33 C.J. p 319 note 89. 

66. Mich.—Gibson v. Hibbard, 13 
Mich. 214. 

33 C.J. p 319 note 90. 

Power of deputy collector 
Iowa.—City of Muscatine v. Sterne- 
man, 30 Iowa 526, 6 Am.R. 685. 
Tex.—Stolte v. Herndon, 32 Tex. 392. 
33 C.J. p 319 notes 93, 94. 

67. Iowa.—^McBride v. Eoty, 23 Iowa 

122 . 

Provision inapplicable to chattel 
mbrtg'ag'es 

N.Y.—Vail V. Knapp, 49 Barb. 299, 
800 


68. Pa.—Lerch v. Snyder, 4 A. 336, 
112 Pa. 161. 

69. U.S.—Butler v. White, C.C.A.W. 
Va., 83 F. 578, reversed on other 
grounds White v. Berry, 18 S.Ct. 
917, 171 U.S. 366, 43 L.Ed. 199, and 
White V. Butler, 18 S.Ct. 949, 171 
U.S. 379, 43 L.Ed. 204. 

70. U.S.—White v. Berry, W.Va., 18 
S.Ct. 917, 171 U.S. 366, 43 L.Ed. 
199. 

33 C.J. p 354 note 48. 

71. U.S.—-U. S. V. Cigars, etc., D.C. 
Pa., 25 P.Cas.No.l4,793a, 37 Leg. 
Int. 237, 14 Phila. 654. 

72. U.S.—Finance & Guaranty Co. v. 
C. I. R., C.C.A., 60 F.2d 1061, 

Treasury decisions held invalid 
U.S.—American Safety Razor Cor¬ 
poration V. U. S., Ct.Cl., 6 P.Supp. 
293, supplemented 7 F.Supp. 196, 
certiorari denied U. S. v. American 
Safety Razor Corporation, 55 S.Ct. 
116, 293 U.S. 599, 79 L.Ed. 692. 
D.C.—-U. S. ex rel. Botany Worsted 
Mills V. Helvering, 89 F.2d 848. 67 
App.E.C. 104. 
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a treasury decision has been held to have the force 
and effect of a regulations^ However, while enti¬ 
tled to the highest respect and consideration, rul¬ 
ings of the commissioner or decisions of the de¬ 
partment are not binding on the courts,'^4 and must 
be treated as merely applying to the facts then un¬ 
der consideration,75 although it has been held that 
a ruling reasonably interpreting a statute subse¬ 
quently reenacted without change will be adhered 
to by the courtsS® 

Rulings by the commissioner have not the force 
and effect of treasury decisions and do not commit 
the treasury to any interpretation of the law which 
has not been formally approved and promulgated by 
the secretary of the treasury.77 Likewise such rul¬ 
ings have not the validity and effect of regula- 
tions.78 Rulings by the general counsel for the 
bureau of internal revenue have neither the force 
nor the effect of treasury decisions, committing the 
department to any interpretation of the law,79 
nor do they constitute rules or regulations having 
the force of stalulcs.^^ It has also been held that 


§ 555 

a tax board recommendation is not a valid treas¬ 
ury regulation having the force of law.^t 

§ 555. Powers, Duties, and Liabilities of Of¬ 
ficers in General 

The law protects revenue officers from liability while 
properly performing their official duties, but the govern- 
ment is not responsible for their tortious acts and cannot 
be bound by their unauthorized surrender of rights of 
the United States. 

Tax officers can proceed only by virtue of statutes 
and strictly according to them.®^ The law affords 
officers protection while properly performing their 
official duties,S3 and they are not liable for damag¬ 
es in trespass unless their acts arc tortious or uii- 
authorizcd.S4 However, an officer is answerable in 
damages for an illegal trespass,S5 and in addition to 
his liability for actual damages he is subject to 
exemplary or punitive damages, if he proceeds in 
malicious or wanton disregard of a citizen's rights.s^ 
The general rule, discussed in the C.J.S. title 
United States §§ 117, 118, also 65 CJ. p 1363 note 
21, that the government is not responsible for the 
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73. IT.S.—ChicapTO Fro^ & Switch Co. 
V. U. S., 68 Cl.CL 186. 

74. U.S.—U. S. Trust Co. ot Now 
Vork V. Andm-son, D.O.N.Y., GO F.2a 
291. airirniod, C.C.A., 65 F.2d 575, 
89 A.L.U. 91)4, certiorari denied 54 
S.CL 120, 290 U.S. 682, 7S L.I4d. 580 
—U. S. V. Xlurst, lyC.Wyo., 2 F.2d 
73. 

D.(\“““Hndiant Glass Co. v. TUirnet, 64 
F.2d 718, 60 ApixlXa 351. 

75. tr.S.--Wien<vr v. W(dHH, 27 F.2d 
200, rev<'r.sed on other gTOund.s 40 
S.Ci. 337, 270 U.S. 333, 73 U.JOd. 
720. 

DiForetit parties 

Where, as bt^iweem A and B, the 
sei'ndary ot lh(f trea-suiw ha.u deeichnl 
A to ho lh(' infornHu' of a. fnuid on 
th(^ revtuiue laws, this decision does 
not precludo a succeedliuf stasnda,ry 
from passing on the coti/licUnK clahas 
of IJ a,ud C, or from transmit I Iht* 
mall(>r to llie court of elaints.-"Jay- 
mj V. IJ. S., 21 Ct.CL 311. 

70, TT.S.--Stm-TTerald (Corporation v. 
Dumran. C.C.A.N.Y., 73 F.2d 298. 
certiorari d.mied 55 S.(h, 546, 204 
U.S. 7'iy, 79 U.Ud. 125.1. 

Advex's^ ruling* by court 
lleOnaetment hy (umgress, mthse- 
quent to promulfratioti of treasury 
doclHion, could not Ih‘ taken as a<f 
o(‘ptancc of an <uitnhllshed atlmiuls" 
trativo eoiadrue.t lou, where refhuud- 
ment was art<‘r rendition hy courts 
of deeinionK ei>tilrary to tf(a*snry de* 
cislon.^ Waits v. I.L H., (tC.A.N.Y., 82 
F.2d 260. 

77, U.S,«-Van Antwerp v. Xh S., C.a 
A-Cal., 02 FJd 371 -Wood v. U t 
E., ac.A., 75 F.Sd '364. 

47 0J.K- 01. 


Riiliug's os to isolated trausactious 
U.S.—Oherwlndor v. C. 1. n„ C.C.A.. 
147 F.2d 255. 

OfOloe decision of commissioner Is 
not entitled to conclusive weight in 
future cases, where contrary view 
ha,d been taken by board of tax ap- 
ix'als and circuit courts of apra‘al» 
of two circuits and original ruling 
of cornmissiomu' had boon (‘xpre.ssly 
revoked.—IT. S. Trust Co. of N(‘w 
York V. And(‘rson, C.C.A.N.Y., 65 F.2d 
575, 89 A.L.iL 094, ccTtiorarl denied 
54 B.Ct. 120, 200 U.S. 083, 78 I..Kd. 
589. 

78. TT.a—Janney v. 0. I. U., (hC,A., 
108 F.2d 564, alllrmed IhOviwinfr v. 
Jaruu'y. 61 S.Ct. 24 1, 311 U.S. 180, 
85 U.Fd. 118, 131 A.t4.U. 980. 

Acgiriescenoe insuatfleient 

Ae(iule.‘u:en<M‘ liy (Hiurunlssiom'r and 
utuhwsecretary of tre/isury in bureau 
rulinp,.*?, without formal written ap¬ 
proval, <‘annot be treatiul fus inurula- 
tion. Itedfurd MUls v. U. H.. Cl.Ch, 
2 OXHurui. 769, e(‘rttorarl denied 54 
S.Ct. 71, 290 U.S. 055, 7H U.IOd, 567. 

79. U.S. Helverlng v. WUshlro Oil 
Co., 60 H.(h. in, 308 U.H. 90, K4 L. 
Kd. 101, rcdienring denied 60 S.Ct. 
202, 308 U.S. -638, HI h.Fd. 530 - 
Santa Monica Mountain Uark Co. 
V. tr. S., <\C.A.Cnl., 00 F.2<1 450, 
certiorari dl.uml.ssed 50 S.ctt. 617, 
306 U.B. 666, 83 U.Kd. 1062 <nde 
V. 0. I. R, C,aA., 81 F.2d 485. 

SO. U.S.-»»'AUnntnum Co, of America 
V. tr. S., attA.Ua., 123 F,2d 615. 
EollaiDtoi of taaepayor 

Momoranclii of c.ouuiml for bur«'au 
of internal ravenua advlKlng oomini«' 
siouer, ottfoneouiily. tlwtt property 
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settlement agreement between spous¬ 
es did not precludo taxation of their 
subsequont earnings as community 
property wore not “rulings” or “regu¬ 
lations” having force of statute, and, 
if taxpayer relied thereon, ho did so 
at hl.s peril.—Van Dyko v. C. I. li., 
C.C.A., 120 F.2cl 045. 

81. U.S.—Cahn v. C, I. It., C.C.A,, 02 
F.2d 674. 

8S. U.S.—J. Sievt'ns Ungraving 
Co. V. U. S., T).(4.Ca„ 44 h\2d 822. 

83. U.S.—-Kt're.lu'val y, AUvn, Mo, 
220 F. 262. 135 C.C.A. 1—U. S. v. 
l)(^av<‘r, D.C.N.C., 11 F. 595. 

Cm*Uncn,1e of probable. caus(‘ a,H ealah- 
lishing authority for H(dKure of 
proi)ei’ty seo infra § 556. 

84. U.S.--UT. S. V. (himmlng, Ct.CL, 

9 S.Ct. 583, 130 U.S. 452, 32 U Ud. 
:U)29«>”Ivm‘eheval v.. Alhm, C.O.A. 
Mo., 220 K 262, 135 C.C.A. 1, 

33 aj. p 353 note 16. 

Solssuro in conformity with law 
In action for tn^Hpass againut sei%" 
Ing ollUu^r on tlu'ory that of 

properly for alleged viohuien of 
rtwtauiei la.ws was tortious, if evi- 
ii(me,e shows that, at time of seis^* 
ure, tluu'c was violation hy ownor of 
n'venm* laws, fu is:uri> of oniecr In 
(‘onformlty with huv Is the lu'rftmn- 
,*inee of a mlnlslerhU duty for wldeh 
ati n<iiou of tre.^iusa will not lie.- - 
Uammel v. Idlile, 87 F.2a 007, 60 
App.U.C, 356. 

$8. U.H. ikiderw v. Abel, C.C.Mo., 
5 F,(Vm,No.2.93fl, I Woolw. 203. 

33 C.J. p 353 nott^ 17. 

88. U.Se -Crawford v. Bldman, CC* 
N.K 1^02. 
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tortious acts of its officers or agents is applicable to 
the acts of internal revenue officers.^*^ The gov¬ 
ernment may be the loser by their negligence, but 
it never becomes bound to others for the conse¬ 
quences of such neglect or wrongdoing unless it is 
by express agreement to that effect, that is, by 
authorization or by ratification.^^ 

Although authority to do an act beneficial to the 
government in the collection of taxes may be im¬ 
plied,subordinate officials cannot surrender rights 
of the United States without express authority so 
to do,^i and the government is not bound by such 
action resulting from a mistake of fact, at least 
where the correction of the action does not injure 
the taxpayer.^2 Hence revenue officers cannot es¬ 
top the United States by mere suggestions or state¬ 
ments to taxpayers,93 and such advice is accepted 
at the taxpayers^ peril.^^ Likewise the government 
is not bound by the act of its officers in making an 
unauthorized payment under misconstruction of the 
law,and is not barred by the laches of officers 
from the assertion of its rights.^® So also the 
carelessness of officers does not relieve sureties on 
bonds.®'^ 


§ 556. Certificates of Probable Cause 

Where the court in a suit respecting the seizure of 
property certifies that there was probable cause for the 
seizure or that the revenue officer acted under the di¬ 
rections of the proper government official, the officer is 
protected from personal liability; but where the court 
orders the property restored and denies a certificate it 
establishes the fact that the seizure was tortious and 
that the owner is entitled to damages. 

Under a statute so providing, a revenue officer is 
protected from personal liability for a seizure of 
property in pursuance of his duties and the govern¬ 
ment assumes the responsibility if, in a suit com¬ 
menced on account of such seizure^ the court cer¬ 
tifies that there was probable cause for the act or 
that he acted under the directions of the secretary 
of the treasury or other proper officer of the gov- 
ernment.98 Such a certificate operates as a stay 
of execution and converts the claim practically into 
a claim against the government, which is binding 
on the accounting officers.^^ 

Under the statute the words ^‘probable cause^’” 
and ^Veasonable cause^^ of seizure have the same 
meaning.^ The officer making a seizure is entitled 
to a certificate if he acted in good faith and had 


87. TJ.S.—U. S. V. Gumming, Ct.Cl., 
9 S.Ct. 583, 130 U.S. 452, 32 L.Ed. 
1029~XJ. S. V. Sisk, N.C., 176 F. 
885, 100 C.C.A. 355~-Pond v. U. S., 
Cal., Ill F. 989, 49 C.C.A. 582. 

65 C.J. p 1363 note 21 [a] (1). 

No guaranty of fidelity 

The government does not undertake 
to guarantee to any person the fidel¬ 
ity of any of the officers or agents 
whom it employs.—Pond v. U, S., 
supra—33 C.J. p 354 note 38. 

88. U.S.—Hart v. U. S., Ohio, 95 U. 
S. 316, 24 LEd. 479. 

33 C.J. p 354 note 34. 

89. U.S.—^Washington Loan & Trust 
Co. V. U. S., 39 Ct.Cl. 152—Mann 
V. U. S., 32 Ct.Cl. 581. 

90. U.S.—U. S. V. Royal Indemnity 
Co, C.C.A.N.T., 116 F.2d 247, af¬ 
firmed Royal Indemnity Co. v. U. 
S., 61 S.Ct. 995, 313 U.S. 289, 85 
L.Ed. 1361, rehearing denied 62 
S.Ct. 52, 314 U.S. 708. 86 L.Ed. 565. 

91. U.S.—^U. S. y. Royal Indemnity 
Co., supra. 

Statutory provision for benefit of 
government 

U.S.—Roos V. U. S., Ct.Cl., 31 F.Supp. 
144. 

Use of tax return or affidavit 

Revenue officer cannot bind gov¬ 
ernment not to use tax return or affi¬ 
davit in legal proceedings.—Gibson v. 
U. S., C.aA.Wash., 31 F.2d 19, cer¬ 
tiorari denied 49 S.Ct. 481. 279 U.S. 
866, 73 L.Ed. 1004. 

92. U.S.—Kroyer v. U. S.. CtCL, 65 

F.2d 496. 


93. U.S.—Ross V. C. I. R., C.C.A. 

Tex., 129 F.2d 310. 

Allowance of claim 

Statements made by departmental 
officers to the effect that a claim 
would be allowed, or had been certi¬ 
fied favorably to the auditing office, 
constitute no estoppel against the 
government.—Christie-Street Com¬ 
mission Co. V. U. S, C.C.Mo., 129 F. 
506, affirmed 136 F. 326, 69 C.C.A. 464. 
Effect of contract 

Government is not bound by reve¬ 
nue officer’s expressed opinion that 
contract in form of lease would avoid 
payment of whole excise tax on exe¬ 
cution thereof and delivery of arti¬ 
cles sold.—Klivans, Inc., v. Routzahn, 
D.C.Ohio, 51 F.2d 605. 

Fair dealing between the govern¬ 
ment and a taxpayer, however, re¬ 
quired that internal revenue agent, to 
whom income tax returns were im¬ 
properly tendered for filing by for¬ 
eign corporation, advise taxpayer 
where and with whom the return 
should be filed. Consequently, where 
foreign personal holding company at¬ 
tempted to file income tax returns 
with internal revenue agent who re¬ 
jected returns on sole ground that 
they were improperly executed, but 
did not notify taxpayer that the re¬ 
turns could in no event he filed with 
him, and taxpayer would have been 
entitled to deductions claimed if re¬ 
turns had been properly filed, and 
deductions were denied merely be¬ 
cause they were not claimed in the 
returns properly filed until after the 
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deficiency assessment had been made 
on the returns filed for taxpayer by 
the commissioner who had been noti¬ 
fied of the returns which taxpayer 
had attempted to file with his agent, 
taxpayer should have been given the 
benefit of proper deductions for ex¬ 
pense of doing business.—Ardbern 
Co. V. C. I. R., C.C.A., 1'20 F.2d 424. 

94. U.S.—United Block Co. v. Hel¬ 
vering, C.C.A., 123 F.2d 704, certio¬ 
rari denied United Block Co. v. C. 
I. R., 62 S.Ct. 797, 315 U.S. 812, 86 
L.Ed. 1211. 

95. U.S.—^Wisconsin Cent. R. Co. v. 
U. S., CtCl., 17 S.Ct. 45, 164 U.S 
190, 41 L.Ed. 399. 

96 U.S.—Gaussen v. U. S., La., 97 
U.S, 584, 24 L.Ed. 1009. 

97. U.S.—Ryan v. U. S., Ind., 19 
Wall. 514, 22 L.Ed. 172—U. S. v. 
Barrowcliff, D.C.N.Y., 24 F.Cas.No. 
14,528, 3 Ben, 619. 

98. D.C.—Hammel v. Little, 87 F.2d 
907, 66 App.D.C. 356. 

33 C.J. p 353 note 26. 

Certificates of probable cause in pro¬ 
ceedings to recover taxes paid see 
infra § 894. 

99. U.S.—U. S. V. Sherman, D.C., 98 
U.S. 566, 25 L.Ed. 235—Bunnegan v. 
U. S., 17 CtCl. 247. 

1. U.S.—Stacey v. Emery, Tenn., 9T 
U.S. 642, 24 LEd. 1035—U. S. v. 
One Sorrel Horse, D.O.Vt., 27 F. 
Cas.No.16,963, 22 Vt. 666. 
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reasonable grounds to suppose that the law had been 
violated^ or in case of doubt respecting the true 
interpretation of the law.^ If officers act with prob¬ 
able cause, they are not liable no matter what their 
motives may have been^ and notwithstanding the 
seizure was malicious.^ The certificate need not 
recite the reason which justifies its issuance.® 

Where the court orders restitution of the prop¬ 
erty and denies a certificate of probable cause, it 
establishes the fact that the seizure was tortious and 
that the owner is entitled to damages.'^ The stat¬ 
ute, however, has been declared inapplicable where 
the property was never proceeded against for for¬ 
feiture but was returned after the acquittal of the 
owner on a criminal charge connected therewith.® 
The refusal of the district court to grant a certifi¬ 
cate of reasonable cause is not a matter which can 
be reviewed in an appellate court.® 

§ 557. Official Bonds in General 

The conviction and sentence of a revenue officer for 
violation of duty is not generally a bar to an action 
on his bond unless the sentence Is fulfilled. 

The conviction and sentence of an internal reve¬ 
nue officer for violation of duty is not a bar to an 
action on his bond unless the sentence is actually 
fulfilled^® or is satisfied by a pardon.^i A revenue 


act repealing most of the provisions of a prior act, 
but providing that officers appointed under the re¬ 
pealed law shall continue to hold their offices with¬ 
out reappointment, does not affect the liabilities of 
the sureties on an officer’s bond.^^ 

§ 558. Prevention and Detection of Viola¬ 
tions of Revenue Laws 

It is the duty of revenue officers to prevent violations 
of the revenue laws. 

It is the duty of revenue officers to prevent vio¬ 
lations of the revenue laws,l® but county officers 
and their deputies do not bear any official duty by 
virtue of their positions to enforce the revenue 
laws of the United States.^^ 

§ 559. Collection Districts 

The president is authorized to establish convenient 
collection districts and to alter them as the Interests of 
the service demand. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 3650, and similar statutes, the president is author¬ 
ized to establish convenient collection districts, and 
to alter these districts as the interests of the serv¬ 
ice demand.^® The acts and decisions of the sec¬ 
retary of the treasury on the question of boundaries 
of collection districts arc not conclusive on the 
courts unless made so by statute.^® 


B. FARTICULAE OFFICERS 


§ 560. In General 

The powers, duties,, and liabilities of particular rev¬ 
enue officers and agents have been adjudicated In ac¬ 
cordance with general rules of law. 


The general rules of law discussed supra § b'SS, 
as to the powers, duties, and liabilities of officers in 
general, apply with respect to particular revenue of¬ 
ficers and agents such as district aUorneys,!'^ iii- 


X U.S.-—U. S. v. The tt<undccr, ac, 
B.I., 27 F.OaH;N‘o..iaj40. 

X U.S.—Avtjrill V. Smith, N.Y., 17 
Wall. 82, 21 h.Kd. (512, 

4. U.S,—Mtaimlon v. (h)Hhoni, W.Va., 
94 F. 52, 2(5 C.C.A. 75. 

5. IT.S.—V. Fanery, Tmin., 97 
U.J4. 042, 24 Xi.Ed. 10.15. 

-6. XJ.S.-—Klacu^y V. Eim^ry, ^upra. 

7. no,- llnmnwl v. Llttlo, 87 F.2d 
907, 00 App.n.F. 250. 

23 C.X p 254 xwio 22. 

8. D.O.—IDunmol v. Tattle, Mupra. 

a ir. B, v, Fin'rlelw, K.T,. tOO 

IT.S. 100, 27 L.Ed. 128 -FreHehs V, 
CoHter, C.C.N.Y’., 22 F. 627, 23 

Flateht 74. 

10. TT.B.—U. B. V. Ciillerlon, <UUIU 
25 F.Cfm.No, 14,890, H lllwe 166, 24 
Tntlh^v.Ueo. 68. 

Bondn under revenue laws generally 
see Infra U 672-582, 

11. B. V. CuUerton, supra. 

12 . l)eL~Mekorlng v, Hay, 2 Ilouit 
474, 95 AmJA ML 


13. tr.B.—IhtnU'la v. IT. S., O.C.A.Oal., 
17 F.2d 229, <!m’(ionirl denirei Ap- 
pell V. XI B., 47 S.IU. 591. 274 U.B. 
744, 71 H,F(1. 1225. 

14. ir.B.- -Wil<I(‘r V. U. S., C.aA.Okl, 
100 F.2d 177. 

18. B. ex r<d. Wamplor v. 

mil, O.aA.Pa., 74 F.2d 940. certio¬ 
rari dialled WnmppT v, 11111, 55 8. 
Ot. 644, 295 tr.B. 722, 79 H.Ed. 1681 
—Bowies V. U. C.C.A., 73 iA2d 
772. 

33 C.X p 250 nolo 33. 

Folloy of goversamoa.t In. defining' 

district® 

Tn didluinfr collecthm dlntrletH, It 
!b the policy of llu» governmenU In 
casen of small hodlen of water, not 
to divide the Juriudlctlon, hy loco ting 
one aide of the wat<‘r In one dintrlet 
and the <ither Hide in anotlu'r.- -U. 8. 
V, McNelly, H.aOhIo, 28 F. $09. 
liign.w«©tiom*T diiitriotii 
Within the meaning of a statute 
providing for the ooUnction of direct 
toiurroatlanary diitrlota 
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within the ITnitod Slates, a city, 
lownnhlp, or subordinate taxing dis¬ 
trict within which military authori¬ 
ty Hhall havrs been established con¬ 
stitutes a cll.sirhit for thes purpose of 
taxation, although not a parish, dis¬ 
trict, or county within the meaning 
of the law of the slate.—-fSharidelpdi 
V. Burdam, C.tJ.Timn., 21 F.tli.M.No. 
12,711, 1 Flip. 472. 

16. TT.B.—XT. B. V. M<!NeUy, D.C. 
Ohio, 28 F, 609. 

17 . XT.B,—Blact^y v, Kniery, Ihmn., 97 
U.B. 642, 24 B.Fil. 1 025, 

Oortifloato of roasonaWo cause 

<1) BLstrlct atlnrneyH of the 
Unlt(»d BiatoM who have <iuty to 
projuutuie for violatlous of customs 
revenue laws or Internal revenue 
laws are within proiiwtion of the 
statute providing that oortificato of 
reasonahlc eauMo shall he compettmi 
defense to action on account of seiz¬ 
ure or profiecutiun hy person making 
seizure or proMoutiom—Btacey v. 
MimrYt $upm^ 
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spectors,^® marshals,!® prohibition directors,®® su¬ 
pervisors,®! and clerks.®® 

§ 561. Commissioner of Internal Revenue 

The powers of the commissioner of internal revenue 
are purely statutory and his administrative powers do 
not authorize him to alter or add to the law. 

The powers of the commissioner of internal reve¬ 
nue are purely statutory.^2 Congress may author¬ 
ize him to prescribe administrative rules,24 as with 
respect to the making of returns under the revenue 
acts,25 but as an administrative officer he is pos¬ 
sessed of administrative power only and he has no 
power to alter or add to acts of congress.26 

Under statutes committing particular matters to 
the commissioner’s judgment, he must exercise a 
sound discretion, with regard to what is right and 
equitable under the circumstances and- the law,27 
but the courts will not review an exercise of dis¬ 
cretionary power unless an abuse of discretion is 


shown.2S So an award by the commissioner with 
reference to a subject matter of which he has ju¬ 
risdiction is binding if unimpeached.29 The com¬ 
missioner’s records and acts are not open to ques¬ 
tion for lack of technical precision and formality.^^ 

The commissioner’s acts in matters relating to the 
revenue are presumed to be the acts of the secretary 
of the treasury.^l His duties as assessor are in 
their nature judicial,^2 as are also his functions, 
with respect to appeals and claims for refunding 
taxes.22 The commissioner cannot be held liable 
for the acts of his predecessor.24 

§ 562. Collectors 

Collectors of internal revenue are officers Inferior 
to, and acting under, the commissioner in the administra¬ 
tion of the internal revenue laws. 

The office of collector of internal revenue is one 
established by statute.25 Collectors are subordi- 


(2) Certificate generally see supra 
§ 556. 

Pees 

The statute providing that there 
shall be taxed and paid to the dis¬ 
trict attorney two per cent on all 
moneys collected in any suit arising 
under the revenue laws conducted by 
him in which the United States is a 
party applies only to cases where the 
money is collected or realized, and 
such two per cent is in lieu of all 
costs and fees in such proceeding.— 
King V. U. S., Ohio, 99 U.S. 229, 25 
KBd. 373. 

18. U.S.—Wells V. Neville, C C.Pa., 

29 F.Cas.No.17,403, 4 Wash.C.C. 

209. 

Unties on distilled spirits 
As an inspector was authorized to 
receive the duties on distilled spirits 
as well as the collector, a collector 
who had collected and paid over 
money to an inspector could not re¬ 
cover it back as money had and re¬ 
ceived to Ins use.—^\Vells v. Neville, 
supra. 

19. U.S.—Davis V. State of South 
Carolina, 2 S.Ct. 636, 107 U.S. 597, 
27 L.Ed. 574. 

Arrest 

When a United States marshal or 
deputy-marshal is ofilcially engaged 
in lawful attempts to enforce a reve¬ 
nue law, by the arrest of persons ac¬ 
cused of offenses against it, he is an 
officer acting under the authority of 
that law.—Davis v. State of South 
Carolina, supra. 

20. U S.—Dov/lmg Bros. v. Andrews, 
D.CIll., 19 D.2d 961. 

Declaration in suit against director 
held sufficient.—Dowling Bros, v. An¬ 
drews, supra. 


21. U.S.—U. S. V. Signore, C.C.A.Ill., 
115 F.2d 669. 

Authority to demand return 

Where regulations specifically au¬ 
thorized district supervisor to request 
return provided for in statute, when 
required by commissioner the dis¬ 
trict supervisor was authorized to 
sign letter demanding return to be 
made.—U. S. v. Signore, supra. 
Malice or good faith 

In action against supervisor of 
internal revenue for seizure of prop¬ 
erty which was libeled by collector 
of internal revenue under supervis¬ 
or’s direction and subsequently re¬ 
leased, question of malice or of good 
faith of supervisor was not in issue. 
—Stacey v. Emery, Tenn,, 97 U.S. 642, 
24 L.Ed. 1035. 

22. U.S.—Hedrick v. U. S., 16 Ct.Cl. 

88 . 

Clerk of a supervisor 

(1) A clerk of a supervisor of in¬ 
ternal revenue is not an officer, with¬ 
in the meaning of the law requiring 
every person elected or appointed to 
any office, whether of honor or profit, 
to take a certain prescribed oath.— 
Hedrick v. U. S., supra. 

(2) As there is no privity of con¬ 
tract between the clerk of a super¬ 
visor of internal revenue and the gov¬ 
ernment, the supervisor, and not the 
clerk, is the proper party to sue for 
the clerk’s pay, since it is, part of his 
expenses.—Hedrick v, U. S., supra. 

23. D.C.—Joy Floral Co. v. C. I. R., 
29 F.2d 865, 58 App.D.C. 277. 

24. U.S.—Updike v. V. S., C.C.A.Neb,, 
8 F.2d 913, certiorari denied 46 S. 
Ct. 473, 271 U.S. 661, 70 U.Ed. 1138. 

25. U.S.—Updike v. U. S.. supra. 
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25, U.S.—Ex parte Sharp, D.C.Okl., 

13 P.2d 651, affirmed, C.C.A., Sharp 
V. U. S., 16 F.2d 876. 

Violation of statute 

Commissioner’s authorization of 
subsistence payments to deputy col¬ 
lector was not "regulation” to ac¬ 
complish purpose of statute violated 
thereby.—Fidelity & Deposit Co. of 
Maryland v. U. S., C.C.A.Md., 55 F.2d 
100 . 

27. US.—U. S. V. Beckman, C C.A. 
Pa., 104 F.2d 260, certiorari denied 
Doty V. U, S., 60 S.Ct. 123, 308 U. 
S. 593, 84 L.Ed. 490. 

28. U S.—Simonstad v. U. S., 71 Ct. 
Cl. 436. 

20. U.S.—Dugan v. U. S., 34 CtCL 

458. 

30. U.S.—Pigott V. Poe, D.C.Wash., 
41 F.2d 273, affirmed, C.G.A., 50 F. 
2d 176. 

31. U.S.—Soule V, U. S., Cal., 100 U. 
S. 8, 25 L.Ed. 536—In re Pluttman, 
D.C.Kan., 70 F. 699. 

32. U.S.—Clinkenbeard v. U. S., 
Ohio, 21 Wall. 05, 22 L.Ed. 477. 

33 C.J. p 349 note 15. 

33. U.S.—Corning & Co. v. XJ. S., 
34 Ct.Cl. 271. 

34. U.S.—Czieslik'V. Burnet, D.C.N. 
Y., 57 F.2d 715. 

35. Del.—Pickering v. Day, 3 Houst. 
474, 96 Am.D. 291. 

Effect of repealing act 
An act repealing most of the pro¬ 
visions of a prior revenue act, but 
providing that tho officers heretofore 
appointed shall continue to hold their 
offices without reappointment, does 
not vacate the offices of collectors 
appointed under the earlier act.—- 
Pickering v. Day, supra. 
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nate officers,inferior in authority to, and acting 
under, the commissioner of internal revenue,^'^ who 
may delegate to them particular powers and duties 
with respect to the administration of the internal 
revenue laws, to the extent that the law permits 
such a delegation of authority,^^ as w’ith respect to 
determination of income tax deficiencies and the 
sending of notice thereof to taxpayers.39 

Broadly speaking, collectors are agents or trus¬ 
tees for the government^® and the custodians of 
the revenue collected until it is paid into the proper 
depository."^^ They are authorized to investigate 
all accounts, lists, or returns made or required to be 
made to them by persons liable to pay taxes on any 
property or business,and it is their duty to seize 
property liable to seizure and to prosecute for re¬ 
covery of sums forfeited by law.^^ Under the In¬ 
ternal Revenue Code, 26 U.S.CA. § 3275, and sim¬ 
ilar statutes, every collector is required to keep a 
record in his office of all persons who have paid 
special taxes in his district, which record is open 
to public inspection,'^but a collector is not re¬ 
quired to certify copies of reports on file in his 
officc.^^ The power of sale by a collector of prop¬ 
erty seized is ministerial, not judicial.'*® 

After his removal from office a collector has no 
power to collect outstanding duties accrued during 
his term; the power and duty devolve on his suc- 
cessor.<^'^ 


§ 563. - Compensation 

A collector is entitled to compensation In accord¬ 
ance with the statutes and his salary begins when he en¬ 
ters on his duties. 

Collectors of internal revenue are entitled to com¬ 
pensation in accordance with the statutes.Where 
the words of a statute fixing the compensation of a 
public officer are loose and obscure and admit of 
two meanings, they should be construed in favor of 
the officer.**® The collector’s salary begins from the 
date when he commences to perform services which 
the government accepts, and not merely from the 
time he takes the oath of office and files his official 
bond.®® Questions of salary are questions of con¬ 
tract, and the government can be sued in the court 
of claims when it fails to pay a collector his sal¬ 
ary.® ^ An allowance made by the secretary of the 
treasury to a collector for extra compensation is 
conclusive®^ and binds even the secretary.®^ He 
may fix the amount of an extra allowance of a col¬ 
lector in advance of the services rendered.®* 

§ 564. - Liabilities 

in collecting taxes the collector Is protected by an 
assessment regular on Its face, since his duty is purely 
ministerial; and trespass will not lie against him unless 
the seizure was tortious or unauthorized. 

A collector in collecting taxes assessed is protect¬ 
ed by the assessment, regular on its face, although 
it may be invalid, since his duly in this respect is 
purely ministerial, and the assessment is his au- 


36. IT.S!.—Royal Indemnity Co. v. U. 
S., N’.Y., G1 H.Ct. 905, 513 U.S. 280, 
85 L.Rd. :13G1. rcliearinw* denied 02 
S.Ct. 62, 314 U.S. 708, 80 Ti..Kd, 5G5. 

37. XT.S.~>Ta,It V. Wentern Md. Ry. 
Co., Md., 53 H.Cl. 700, 289 IT.a G2(), 
77 r..Md. lRin--»SrnHh v. U. S., I). 
C.ra., 22 ly.Supp. 30U. 

Statemoaits not bindln.g' on rovern- 
meiit 

Colh^clor of inic^rnal revenue had 
no autiiorlty to intonn taxpayer that 
on payment of permit tax Impoacd on 
liquor dtuilera taxpayer would not he 
reauired to pay fipeeini excise tax im¬ 
posed on liquor dealers in state, ter¬ 
ritory, or district in whhdi carryirur 
on of such l>uHln(‘Ss is prohihltcai by 
local or munie.lpal law.-»IJrahham v. 
Cooper, D.C.S.C., 9 F.^upp. 904. 

38. tr.S.—Smith V. XT. S., B.O.Pa., 22 
F.lSupp 1011. 

39. XT.S.-^Smith V. XL a, supra. 

40. tJ.S.—•Second Nat, Bank v. Wood- 
worth, B.C.Mloh,, 54 K2d 672, af- 
hrmed, C.C.A., 60 F.2d 170. 

»©poait« for dlstillory 
A collector in thi^ amnt of the fov- 
erhmont for receiving deponits madd 
to procure prescribed distillory me¬ 
ters, and is not the agent of a dli- 


tiller, who makes a deposit, so that, 
if the collector emhezzU's the motu'y 
deposited, the loss falls on the k<>v- 
ernmenfc who.so agent he is, eind the 
distiller may maintain an aclion 
against thes governnu^nt to r(‘eov(»r 
it hack.—Sauaser v. U. S., 9 Ct.CL 
338. 

41, XJ.B.-^Wilkinr.on v. Balddtt, C.C. 
Mo., 29 0\Cas.No.l7,66.S, i Bill. 207. 

Bowers a,nd duties with r»‘spect to 
coUeellon of tuxes generally see in¬ 
fra § 784. 

Uuty to account 

Ih’ovislon.a of law requiring collec¬ 
tor of direct taxes and internal du- 
tlt's to make stdthanent at stated pe¬ 
riods art* for the security and pro¬ 
tection of th<‘, government and to 
regtilate the e<mdu<'t of Its otihstrs. 
- IT. B. V. Kirkpatrick, Ba., 9 Wiuait. 
720, 0 B.Kd, 199, 

42, B. V. Hod.non, C.C.WIs,, 
26 F.Cas.No. 15,376, 14 int.itcv.ttec. 
100 . 

43, ir.B.—AvaHU v. Bmlth, N.X, 17 
Wall. 82, 21 li.Fd, 613. 

44, Mo.—State v, Uorham, 66 Mo. 
270. 

31 p 322 note 28. 

of roturnn gonowtlly •## 
infra I 641. 


45. XT.B.—In re Cotnlngore, P.C.K^y., 
96 F. 552, aillrmed 20 S.Ct. 701, 177 

U. S. 450, 44 UKd. 84G. 

46. N.Y,-—Tracey v. Corse, 68 N.Y. 
143. 

47. U.B.---Blhresliley v, XT. B., Ky„ 
4 Cra,n(di 3 00, 2 L.Ed. 584. 

4a S. V. Lan(lra,m, Ct.CL, 

0 S.Ct. 954, 118 U.S. 81, 30 L.Fd. 
58. 

Early gstatnto® construed and applied 
Conn.--Btow v. Conve.rsts 3 Conn. 325, 
8 Am.B. 189. 

83 C.J. p 360 notes 43, 44. 

49, S. V. Morsi*, C.C.M'e., 27 

F.Cns.No.iri,820, 3 Slery K7».Moorc 

V. XI. S., 4 Ct.CL 139. 

50, XJ.S."'~IL S, V. Flanders, T^a,, 5 
S.<n. G7, 112 tr.H. 88, 28 B.Fd. 630. 

51, Xr.S.--Biitlon V. V, S., 7 Ct.CL 
362. 

53. H. V, Morgan, Cal., 131 

tr.H.Appendix elxiv, 25 B.Kd. 619. 

33 C,.I. p im) note 49, 

53, XLS.—Batton v. XT. S., 7 CtCL 
S62. 

54. XLB.—.XL g. V. Morgan, OaL, 131 
IT.S.Appondlx olxiv, 26 l4,Bd, '610. 
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thority to proceed.^^ Any mistake or irregularity 
on the part of an assessor^® or other revenue ofii- 
cer^*^ will not make the collector a trespasser; nor 
can the collector be held liable for the acts of his 

predecessor.SS 

A collector’s seizure of property renders him li¬ 
able for trespass only if such seizure was tortious 
or unauthorized,and the mere failure by the col¬ 
lector to return property seized for forfeiture after 
a decree directs its discharge will not amount to 
such an abuse of authority as to render him a tres¬ 
passer ab initio,®^ especially where the property was 
taken out of his possession by court process and 
remained in the custody of the marshal. 

Actions against collectors for acts done by them 
under color of their office are generally within the 
jurisdiction of the federal courts.^2 A suit may be 
brought against the collector for an illegal seizure 
and sale of property, notwithstanding the owner 
could have given a bond and taken the case into 
court for adjudication and failed to do so,®^ and an 
appeal to the commissioner is not a condition pre¬ 
cedent to such an action.64 In such an action, if 
the material averments of the collector’s plea of 
justification are put in issue he has the burden of 
proving as much of the plea as constitutes a de¬ 


fense to the action.65 It cannot be presumed that 
a seizure was tortious or unauthorized.^® Proof of 
probable cause is a good defense to such an ac¬ 
tion. 6 7 The reviewing court, on an appeal in an 
action against a collector for trespass for seizure of 
property, wdll not interfere with the discretion of 
the trial court.®® 

The rejection by the commissioner of internal 
revenue of a collector’s claim for a credit for un¬ 
collected taxes entitles him, when sued for such 
taxes, to prove his claim.®^ A collector is not a 
distributing officer within the statute giving the 
court of claims jurisdiction over claims of such offi¬ 
cers for relief from responsibility for losses in the 
line of duty of government funds and property in 
his charge.7® 

§ 565. - Bonds, and Liabilities Thereon 

Collectors are required to execute bonds for the 
faithful discharge of their duties and for the accounting 
of all public money coming into their hands; and, while 
the obligations of their sureties cannot be extended be¬ 
yond what they have in terms assumed, cumulative or 
strengthening bonds may be required. 

Collectors of internal revenue are required to ex¬ 
ecute bonds for the faithful discharge of their du¬ 
ties and for the faithful accounting of all public 
moneys coming into their handsel and to execute 


55. U.S.—^Public Service Ry. Co. v. 

Herold, D.C.N.J.. 219 F. 301. 

33 C.J. p 353 note 24. 

Persons liable in proceedings to re¬ 
cover taxes paid see infra § 893. 
Erroneoxis assessment 
A collector of the direct tax was 
not liable for executing an erroneous 
assessment by distress, if the house 
was liable to be assessed.—Hender¬ 
son V. Brown, 1 Caines, N.Y., 92, 2 
Am.D. 164. 

Proof of injury 

Neither common-law action for 
moneys had and received nor any oth¬ 
er action independent of statute lies 
against a collector of internal reve¬ 
nue by those who, knowing that mon¬ 
ey was being collected by him official¬ 
ly, paid it over and continued to 
conduct business on the basis cre¬ 
ated by the imposition of the tax, 
without a showing that they have 
suffered a real injury.—^Anniston 
Mfg. Go. V. Davis, C.C.A.Ala., 87 F. 
2d 773, affirmed 57 S.Ct. 816, 301 U.S. 
337, 81 L.Ed. 1143, rehearing denied 
58 S.Ct. 3, 302 U.S. 772, 82 L.Ed. 599. 

56- U.S.—Public Service R. Co. v. 
ECerold, D.C.N.J., 219 F. 301--Dela- 
ware R. Co. v. Prettyman, C.C. 
Del., 7 F.Cas.No.3,767, 17 Int.Rev. 
Rea 99. 

57. U.S.—Kercheval v. Allen, Mo., 
220 F. 262, 135 C.C.A. 1. 

33 C.J. p 353 note 19, 


sa U.S.—Czieslik v. Burnet, D.C.N. 

T., 67 F,2d 715. 

Taxpayers' bonds 

A collector is not liable on his 
bond for anything more than ordi¬ 
nary care in superintending the col¬ 
lection of bonds for duties, etc., 
which had been put into an attor¬ 
ney’s hands by a preceding collec¬ 
tor under the orders of proper offi¬ 
cers of the United States.—U. S. v. 
Snyder, C.C.Pa., 27 F.Cas.No.16,351, 4 
Wash.aC. 559. 

59. U.S.—Averill v. Smith, N.T., 17 
Wall. 82, 21 L.Ed. 613. 

60. U.S.—^Averill v. Smith, supra. 

61. U.S.—^Averill v. Smith, supra. 

62. U.S.—^Downes v. Bidwell, N.Y., 
21 S.Ct. 770, 182 U.S. 244, 45 L.Ed. 
1088. 

25 C.J. p 727 note 1. 

1 Jurisdiction of federal courts in ac¬ 
tions arising under revenue laws 
generally see Federal Courts § 31. 

63. U.S.—Cardinel v. Smith, C.C. 
Cal., 5 F.Cas.No.2,395, Deady 197. 

64. U.S.—^Brskine v. Hohnbach, Wis., 
14 Wall. 613, 20 L.Ed. 745. 

65. U.S.—^Brskine v. Hohnbach, su¬ 
pra. 

66. U.S.—^Averill v. Smith, ISr.Y., 17 
Wall. 82, 21 L.Ed. 613. 

Betum of property by United 
States without commencement of 
proceeding for forfeiture for viola- - 
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tion of revenue laws is not conclu¬ 
sive against seizing officer in action 
for trespass that seizure was torti¬ 
ous.—^Hammel v. Little, 87 F.2d 907, 
66 App D.C. 356. 

67. U.S.—Averill v. Smith, N.Y.. 17 
Wall. 82, 21 L.Ed. 613. 
ea U.S.—Erskine v. Hohnbach, Wis., 
14 Wall. 613, 20 L Ed. 745. 

Motion in arrest of Judgment 
I The granting or refusal of motion 
in arrest on ground that replication 
to one of special pleas only averring 
that assessment was not chargeable 
against plaintiff raised immaterial 
issue, rested in discretion of court 
below, with which supreme court 
would not interfere, where replica¬ 
tion of de injuria was interposed to 
other special pleas setting up same 
defense.—Erskine v. Hohnbach, su¬ 
pra. 

69. U.S.—^U. S. V. Kimball, Ark., 101 
US. 726, 25 L.Ed. 836. 

70. U.S.—St app V. U. S., 4 Ct.Cl. 
219. 

71. U.S.—Soule V. U. S., Cal., 100 U. 
S. 8, 26 L.Ed. 636. 

33 C.J. p 350 note 51, p 354 note 45. 
Bonds under revenue laws generally 
see infra §§ 572-575. 

Statute held inapplicable 
The statute providing that a col¬ 
lector before entering on the duties 
of his office shall execute an official 
bond does not apply to collectors ap- 
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bonds also as disbursing agents.'^^ The bond re¬ 
quired from the collector as disbursing agent is sep¬ 
arate from, and additional to, his bond as collec¬ 
tor.*^^ A bond conditioned for the faithful perform¬ 
ance of their duties by all deputies appointed by the 
collector is valid, although such a condition is not 
required by the statute.*^4 The giving of a bond is 
a mere ministerial act for the security of the gov¬ 
ernment, and not a condition precedent to the au¬ 
thority of an officer whose appointment is complete 
to act in performance of the duties of the office.*^^ 

The bond of a collector is a contract for the in¬ 
demnity of the United States alone, and not for the 
indemnity of private persons.*^^ Such a bond is 
valid although it docs not state the district for 
which defendant was appointed and a bond exe¬ 
cuted by sureties with the date left blank authorizes 
the principal to fill in the date, and is valid in the 

hands of the government.*^5 

The bond is liable for taxes collected,*^9 even if 
past due and accruing beyond the period during 
which assessment can be maclc,^® for money depos¬ 
ited as offers of compromise,®^ for gaugers’ fee col¬ 
lected, and for public money or property in the 
collector’s hands for which he has failed to ac¬ 
count from whatever cause, unless it is the act of 
God or the public enemy.®® If the money is em¬ 
bezzled or stolen without fault or negligence of the 
collector, the bondsmen are not released from their 


liability.®^ Provisions of law requiring collectors 
to make settlements at stated periods are merely 
directory to such officers and constitute no part of 
the contract with the surety on their bonds.Ac¬ 
counts must be stated to show liability under each 
bond; and where an officer becomes his own sue- 
cessor, he is as such successor to be governed by 
the same rules as though another person had been 
appointed,®® 

In accordance with the general rule discussed in 
the CJ.S. title Principal and Surety § 87, also 50 
C.J. p 72 note 93, the obligations of sureties cannot 
be extended beyond what they have in terms as¬ 
sumed,®*^ since the liability of a surety is stricti ju¬ 
ris.®® The bond is liable only for moneys received 
during the term for which the collector was ap¬ 
pointed covered by the bond.®® If, after a bond has 
been executed, the nature of the office is changed by 
law, it ceases to be obligatory,®® and, where a new 
term of office is created, the surety is not liable for 
a defalcation occurring after the new appoint- 
ment.®^ Sureties are liable for moneys collected 
under an act passed after the execution of the 
bond.®^ The death of a surety on the bond docs 
not relieve his estate from liability for a breach of 
the conditions occurring subsequent to his death, 
but during the term of office for which the bond 
was given, where it binds the obligors and their 
several heirs, executors, and administrators.®® The 


pointed under a prior act, but con¬ 
tinued in otlice under a saving: clause 
in such prior act.—PickorinK v, I>ay, 
2 Del.Ch. 3:13, afllrmcd 3 lloust. 474, 
96 Am.D. 291. 

72. U.S.—TJ. S. V. McCartney, C.C. 
Mass., 1 F. 104. 

73. U.S.—Hall V. TJ. S,, 17 Ot.Cl. 39. 

74. TJ.S.—T^affan v. TT. S., N.Y., 122 
F. 333, 68 C.C.A. 496, 

A Chang© in th© regulations «!ub- 
soquent to the cxcunition of the bond* 
putting deputy colhHUorH in tlu^ 
clawsiflcd civil service, <1 ooh not r<i- 
lieve the suroilcs.—Paffan v. XJ, 
supra, 

76. tr.S.— Glavoy v. TJ. S., Ot.Cl., 21 

S. Ct. 891, 182 XJ.S. 606, 46 I^.Fd. 
1247. 

Del.—Pickering v. Day, 3 Iloust. 474, 
96 Am.D. 291. 

76. Oa.—Clark v. D. B., GO Oa. 160. 

77. TJ.S.—TJ. S. V, J«ck«on, 104 
tJ.a 41, 26 I.,Kd. 661. 

78. XJ.S.—XJ, S. V. ITal?U.e4 D.O.N. 

T. , 26 F.CaH.No.16,287, 6 Ben. 206. 

79. TI.B.—XT. S. V, Clmwfi, aaohio, 
25 F.Ca».No.l4,788, 22 JntEev.Ri'O. 
10, reversed on other groundu 90 
TJ.a 220, 26 Dm 378, 


80. U.S.—icing V. TT. S.. Ohio, 99 U. , 

S. 229, 25 D.Fd. 373. | 

81. XJ.S.—Chadwick v. U. S., C.C. 
Mass., 3 F. 760. 

82. XJ.S.—Soule V. U. S., Cal., 100 U. 
S, 8, 26 X..Fd, 636. 

83. U.S.—Pond V. U. S., Cal., Ill F. 
089. 49 C.C.A. 682, 

33 C..T. jr 351 nolo 69, 

Bear stamps are the equivalent of 
money in th© hands of tho collector 
for which tho Xxmd is liable.—l^ond v. 
XT. g., supra. 

84. XJ.S.— U. S. V, Bryan, C.C.Oal., 
82 If. 290. ainrm(^d 90 F. 473, 33 C. 
C.A. 617. 53 T^.n.A 218, and error 
dismissed 19 aCt '873, 43 L.M. 
1187. 

33 CmT. p 361 not© 60. 

85. TT.S.—tr. B. V. Kirkpatrick, Pa., 

9 Wlieat. 720, 6 199. 

88. XT.S.—TJ. S. V. Able, D.C.Mo.. 24 
F.Cas.No, 14,417. 16 Int.llev.Bec. 41, 
60. 

87, XT.B,—XT. S. V. Hough, Trnn., 103 
XJ.S. 71, 20 Um. 306. 

Fro«p©©tlv® bond 

A, bond given X>y a collect or, which 
la conditioned that the collector had 
aecounted and would ac<H>unt for all 
taiccs coUceted or to be collected, te 
not blading on th© ©urctloi iu» to 
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collections previously made, the law 
under which it was given requiring 
a prospective bond only.—Armstrong 
V. U. S., C.C.N.X, 1 15^.Cas.No.649, Pet 
C.C. 4 6. 

Discharge of duties according to law 
Where tho condition of the bond 
(leelanis that tho obligor ‘'shall truly 
and faithfully discharge tho duties 
of his oUlce, according to law,” the 
bxw referred to is any law then on 
tho statute book or that may be 
passed during his term of office, reg¬ 
ulating tho powers and duties there¬ 
of,—XJ, S, V. McCartney, C.C.Mass., 1 
F. 104—33 C.J, p 361 note (56. 

88. U.S.—TJ. a. V. Ad(inis, C.C.Or., 24 
F, 348, 11 8awy. 10:5. 

33 C.X p 351 m.to (54. 

8D. XT.S.-.--XT. H. V. filone, Miss., 1 S. 

Ct, 287, 106 ir.K. 626, 27 XM, Ifdl 

90. XT.H.—Chiusseii V. TT. S., Tau, 97 
IT.B. 684, 24 L.Cd. 1009 -Cl B, v. 
Kirkpatrick, l»a., 9 Wlusit. 720, 6 D. 
Kd. 190. 

91 . XJ. S. V. Kirkpalrbdi, supra. 
Puertt> Hb‘ 0 .--Peoplc v. Miro, 17 

Puerto .Uico 816. 

XJ.«.—Soul© V, XJ. S., Cal., 100 TJ. 
S. a, 26 UEd, 536. 

m. XT.S.'--Pond V. TJ. a, Cal, 111 F. 
980, 49 aC.A 581 
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liability of the obligors in the bond of a federal 
officer is joint and several.®^ 

Cumulative or strengthening bonds. Substitute 
bonds discharge sureties on the old bonds from the 
time the new bond is accepted but strengthening 
bonds' do not have that effiect^S The question 
whether an additional bond, executed by the col¬ 
lector at the request of the commissioner, is a sub¬ 
stitute or strengthening bond should properly be 
left to the jury.^6 The direction of the commission¬ 
er to execute a new bond must be considered as the 
direction of the secretary of the treasury,and the 
new bond cannot be considered as having been ex¬ 
torted by duress from the collector and his sureties, 
contrary to the statute.^® 

§ 566. - Actions on Bonds 

An action on a collector’s bond is for a breach of 
official duty and is governed by the terms and conditions 
of the bond and the statutes which prescribe such duty. 

An action on a collector’s bond is for a breach of 
official duty and is governed by the terms and con¬ 
ditions of the bond and the statutes which prescribe 
such duty.9^ Although the certificate of the com¬ 
missioner that the collector used due diligence to 
collect is a condition precedent to the allowance of 
a credit on the books of the treasury before a suit 
on his bond is brought,1 it is not a condition pre¬ 
cedent to a defense on the triah^ It is not a ground 
of defense by the sureties to an action for the re¬ 
covery of the amount of defalcations of the collec¬ 
tor that officers of the treasury department failed 
to notify the sureties of such defalcations until aft¬ 
er the collector had become insolvent,3 that the mon¬ 
ey sued for was embezzled by a deputy without the 
collector’s fault or negligence,^ or that the collec¬ 
tor was merely negligent but not corrupt.^ Errors 
of computation are not vested rights in favor of 
sureties; and it is competent for the accounting of¬ 


ficers to correct mistakes and restate the balance 
in adjusting their accounts.® The bond is not liable 
for amounts paid informers by order of court.'^ 
When the United States appears as a suitor in 
court, it voluntarily submits to the law and places 
itself on the same footing with other litigants; but 
this does not apply to such defenses as laches and 
the statute of limitations.® 

Set-off. The right to a set-off in an action on a 
collector’s bond must be determined wholly by the 
acts of congress.® The collector in a suit on his 
bond is entitled to credit for all uncollected taxes 
transferred to his successor, if due diligence was 
used to collect them and he is at liberty to show 
that by due diligence he could not collect the tax¬ 
es before the expiration of his term of office.^l 
Where no allowance was made for extra service 
by the accounting officer in the settlement of the 
collector’s accounts, a set-off will not be allowed in 
a suit on the bond,^^ allowance by accounting 
officers is not a prerequisite to the right to a set-off 
for moneys paid for advertisements required by 
statute with no implication that they are to be paid 
out of the officer’s compensation.^® Where set¬ 
offs are claimed by the defendants it will be as¬ 
sumed that the claims have been duly presented to 
the proper treasury officers and finally disallowed.^^ 
Pleading. A declaration on a collector’s bond is 
demurrable for not alleging the district for which 
he was collector and a replication to a plea of 
performance of the condition of the bond, charging 
defendant with moneys not collected, is bad.^® 
Where the breach alleged in the declaration is fail¬ 
ure to account for or pay over a certain sum of 
money, dereliction of duty in not collecting such 
sum cannot be set up at the trial.^'^ 

Evidence. In an action on a collector’s bond, 
general rules as to the admissibility, weight, and 
sufficiency of evidence prevail.^® The amount 


94. XT.S.—Soule V. U. S., Cal, 100 U. 14. U.S.—Pond v. XJ. S., supra. 


S. 8, 25 L.Ed. 636—Pond v. U. S., 
CaU 111 F. 989, 49 C.C.A. 582. 

95. XT.S.—Chadwick v. XJ. S., C.C. 
Mass., 3 P. 750. 

9S. XJ.S.—Chadwick v. XJ. S., supra. 

97. U.S.—Soule v. U. S., Cal., 100 
U.S. 8, 25 L.Ed- 536. 

98. XJ.S.—Soule v. U. S., supra. 

99. U.S.—Pond V. U. S., Cal., Ill P. 
989. 49 C.C.A. 582. 

Actions on bonds under revenue laws 
g-enerally see infra §§ 576-582. 

1. U.S.—U. S. V. XCimball, Ark,, 101 

U.S. 726, 25 L.Ed. 836. 

2- U.S.—U. S. V. Kimball, supra, 
a. U.S.—Pond V. U. S., CaL, 111 F. 

■ 989, 49 C.C.A. 582. 

33 C.J. p 351 note 78* 


5. U.S.—U. S. V. Thorn, D.CN.J., 28 
F.Cas.No.X6,493, 9 IntRev.Rec. 66. 

6. U.S.—Soule V. U. S., Cal., 100 U. 
S. 8, 25 L.Ed. 536, 

7. U.S.—U. S. V, Krum, C.C.Mo., 10 
F. 823. 

33 C.J. p 351 note 80 tb]. 

a U.S.—Pond V. U. S., Gal., Ill F. 
989, 49 C.C A. 582—U. S. v. Ingate, 
C.C.Ala., 48 F. 251. 

9. U.S.—Plan V. U, S., Minn., 91 U.S. 
559, 23 L.Ed. 446, followed in 91 U. 
S. 666, 23 L.Ed. 448. 

10. U.S.—U. S. V. Kimball, Ark., 101 
U.S. 726, 25 L.Ed. 836. 

11. U.S.—U. S. V. Able, D.C.Mo., 24 
F.Cas.Ko,14,417, 16 Int.Rev.Rec. 41. 
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12. U.S.—Plall V. U. S., Minn., 91 U. 
S. 559, 23 L.Ed. 446, 448. 

13. U.S.—U. S. V. Flanders, La., 5 S. 
Ct. 67, 112 U.S. 88, 28 L.Ed. G30. 

14. U.S.— Plan V. U. S., Minn., 91 U. 
S. 559, 23 L.Ed. 446, followed in 
91 U.S. 566, 23 L.Ed. 448. 

15. U.S.—U. S. V. Jackson, Va., 104 
U.S. 41. 26 L.Ed. 651. 

16. U.S.—U. S. V. Arthur, 6 Oranch 
257, 3 L.Ed. 94. 

17. U.S.—U. S. V. Glenn, C.C.Tcx., 26 
P\Cas.No.l5,217, 1 Woods, 400. 

18. U.S.—a. S. V. PTunt, Miss., 105 
U.S. 183, 26 L.Ed. 1037. 

Receipts signed by tb© collector 
and forming the basis of the ac¬ 
count against him are admissible 
notwithstanding they are only for 
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charged to the collector at the commencement of 
his term is only prima facie evidence against the 
sureties,and evidence is admissible to show that 
the balance charged against the collector arose by 
virtue of a default accruing during a prior term 
on which the sureties were not liable.^^ Duly cer¬ 
tified transcripts of the books of the treasury de¬ 
partment are admissible as evidence.^i Where ob¬ 
jectionable items of account offered are separable 
from the remainder by mere inspection, rejection of 
the whole account is error.22 Permitting testimony 
on the merits of the defense in support of an ob¬ 
jection to the relevancy of the government’s evi¬ 
dence is improper.23 

Trial and judgment. In actions on collector’s 
bonds, general rules govern as to trial^t and judg- 
ment.25 A judgment against a defaulting collector 
does not bind a surety unless the surety was a party 
to the action; and no federal statute creates a lien 
on the property of a collector or of his sureties 
from the execution of his official bond, or from the 
date of any default thercon.^^ The measure of 
damages is the loss sustained by the government.^? 

§ 567. Deputy Collectors 

Deputy collectors are appointed by collectors and 
have like authority to collect taxes within their divisions 
and to make seizures; their compensation Is fixed by 
the secretary of the treasury and they may be required 


to execute bonds to the collector for the faithful per¬ 
formance of their duties. 

Deputy collectors are appointed by collectors, and 
have like authority to collect taxes within their di¬ 
visions and to make seizures.A deputy collector 
is authorized to act as such when his commission 
has been signed and placed in the mail and he is 
notified thereof by telegraph.29 The collector is 
responsible for the acts of his deputies but a 
payment of taxes to a deputy collector not acting 
within the portion of the district assigned to him 
does not bind the collector,and a deputy cannot, 
by erroneously informing a taxpayer that a certain 
transaction is not subject to excise tax, estop the 
collector subsequently to assess the tax.^^ Deputy 
collectors may be removed by the collector subject 
to such requirements as to notice as the commis¬ 
sioner of internal revenue may prcscribc.^2 If a 
deputy collector converts public money to his own 
use, the government may hold him directly respon¬ 
sible in an action for money had and received, al¬ 
though it has another remedy against his princi- 
pal.34 

Compensaiion. Deputy collectors are compensat¬ 
ed by allowances made by the secretary of the treas¬ 
ury on the recommendation of the commissioner of 
internal revenue, and an allowance for the salary of 
a deputy, unimpcached for fraud or mistake, is 
binding on the courts.^^ However the fact that 


alphabetical listst showingr in dclail 
the names of per«onH asBcsHed and 
the amount due from each,—U. S. v. 
Hunt, supra. 

19 . U. S. V, Stone, Miss., 1 S. 
Ct. 287, 10(J U.S. G2S, 27 IaJM. 1C3. 

20. U.S.—U. S. V. Stone, supra. 

21. U.S.—U. S. V, Stone, supra, 

33 C.J. p 377 nolo 13. 

Tho cortlflcat© of th« treasury de¬ 
partment declarlnii' a IranHcrlpt to \h\ 
an account bciwcen the United 
and the collector for the period cov¬ 
ered by hi« bond rniuh* R prlrna. faciii 
cvid(‘uce of the indebtialncisa which it 
cerliiled ev(‘n though R contalm'd no 
duicH as to when the mom^y was col- 
lecl(‘d.--U. S. V. Hunt, MIsh., 105 U.S. 
183, 26 1037. 


22. 

U.S. 

—U. 

S. 

V, Hunt, 

supra. 

23. 

U.S. 

U. 

S, 

v. Hunt, 

wupra. 

24. 

U.S. 

-™U. 

S. 

V, Stone, 

Miss., 1 a 


Ct 287, lOa U.S. 525, 27 I^Ed. 163. 

Am. objection to oyidono® designed 
to show that tlio cone<jtor had up- 
plied a credit due him aa difibuw- 
ing agent to extingulwhlng a laUancc 
duo from him as stamp agent was 
properly overruled where the ciiilm 
Itself had boon allowed by the prop¬ 
er treasury oRicer.—»U. S. v. Hough, 
Tenn., 103 U.a 71, 26 L.IM. 306. 


Instruction held proper 
U.S.—U. S. v. Stone, Miss., 1 S.Ct. 
287. 106 U.S. 525. 27 Jj.VA, 163. 

25. U.S.—*Dobynes & Morton v. U. S., 

Ky., 3 Crunch 241. 2 L.Ed. 427. 
Rendition at return term 
Judguuuit in su<‘h a<;Uon.s must he 
rendered at lh<' r(Uurn term unles.s 
the collector in of>eu court swear.s 
that h(' is equilably (uititl(‘d to cred- 
it.s whl<di had not Ixani, prior to the 
commemuauent of the suit, subniR- 
tiul to the tn^asury and rej(‘ct(‘d, and 
«t)(‘clfying oav.li partieular claim ao 
rejected in the atlldavit—Hall v. U. 
S., Mimn, 01 U.S. 650, 23 L.Kd. 446, 
foUoW(‘d in 01 U.S. 566, 23 l4.Kd.,448. 
Judgment supported by evidence 
U.S.--l’ond V. U. S., Cal., Ill F, 980, 
40 C.C.A. 582. 

Eafor cement 

U.S. ' U. S. V. Graves, C.C.Va., 26 F. 
Cas.No.l6,2nO, 2 Urot^k. 370. 

2a U.B.—U. S. V. liigate, C.C.Ala., 
48 F. 251. 

27* tr.S.-'Pond V. U. s., <^al., ill F, 
080, 40 ac.A, 5H2--IT. H. v. Thorn, 
D.C.N.X 38 F.Cim.No.l6^403, 0 Lnt. 
ltov.U<’a 66. ^ 

m u.a—nur«t v. Uaderar, aC.A. 

Fm, 273 K 174. 

33 OJ, p 363 note 83. 
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Effect of repealing act 

liy the r(‘peal of the act under 
whi('h he was aj|>pointed, without any 
.saving clause as to the ofllco of 
d(‘puty collector, his power and au¬ 
thority e.ca.scH.—-rrcble v. Young, 4 
Me. 4 31. 

Operation of still 

UeptRy collectors were authorized 
to lake poHses.slon of a registered 
dlstUl(‘ry and to operate it for a 
short time to ascertain its (WpacRy 
and whether it was being operated 
according to law.»—U. S. v. One Dls- 
tilh'ry and Fixtures, U.C.N.C., 103 F. 
720. 


29, U.S.- 

-HJ. S. 

V. 

Syk<‘s, 

U.C.N.C., 

58 F. 1000. 




30. U.S.- 

—Chadwick 

V. U. 

s., c.a 

Mhhh., 

3 h\ 750. 




33 C.J. p 

352 note 

85. 



31. U.S.' 

—-Uur.Mt 

V. 

Uederf 

sr, aC.A. 

Pa., 27 

3 F. 174, 




32. U.S. 

IMidcwj 

ie.k 

Corporation v. 


Weleh, D.C.CaL, 21 F.Supp. 6G4. 
®X U.S.—Page V. M’oRett, CaN.X, 
85 F. 38. 

33 ax p 362 note 87. 

34. Calo.—Tlffany v. Morrison, 3 
tk)lo, 43. 

05 . U,Sr-llyan v. U. 17 CtCL 47. 
33 CX p 362 note S0. 
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the general accounting office permitted subsistence 
payments to be illegally made did not preclude it 
from subsequently disapproving other like illegal 
payments.^ ^ 

Bonds, The collector may require deputies to 
execute to him bonds for the faithful performance 
of their duties.S'^ The undertaking of sureties on 
the bonds of a deputy collector must receive a strict 
interpretation, both as to time and terms.^^ This 
obligation may be enforced although the instrument 
is not imder seal.29 The omission of a collector to 
remove a deputy collector after knowledge of de¬ 
fault of the latter,or the collector’s neglect to ex¬ 
amine the accounts of his deputy,does not dis¬ 
charge the sureties of the deputy collector; but the 
consent of the collector to the use of the public 
money by his deputy in his private business, not 
being communicated and assented to by the sureties 
of the latter, will discharge them from their lia¬ 
bility for a defalcation resulting therefrom,42 

In an action brought by a collector on a bond giv¬ 
en by his deputy, the appointment of such deputy 
must be specifically averred.'^^ xhe collector may 
recover in such action without first showing that 
he has paid over to the government the amount for 
which he brings suit.^^ It is not a good defense 
that the money received by the deputy was for tax¬ 
es not levied and not due at the time they were paid 
to him>5 


§ 568. Assessors 

The office of assessor which existed under the early 
statutes was subsequently abolished. 

The office of assessor of internal revenue which 
existed under the early statutes^^ was abolished by 
the act of December 24, 1872, c 13, 17 U.S.St. at L. 
p 401, which consolidated the duties of that office 
with those of the local collectors.^7 It was held 
that an assessor acted judicially in determining the 
persons and things subject to taxation,'^^ and it 
was presumed that he proceeded regularly^^ and 
did his duty.^® The assessor was liable to an in¬ 
jured party for making an illegal assessments^ 

§ 569. Agents 

The commissioner has authority to employ and dis¬ 
miss competent agents and to allow them compensation 
in accordance with the statutes. 

The commissioner of internal revenue has au¬ 
thority to employ competent agents in accordance 
with the statutes,®^ to be paid such compensation 
as he deems proper, not exceeding any appropria- 
tion.^2 The power to appoint carries with it the 
power to dismiss; and, where the commissioner ap¬ 
points a person to be an agent in the service dur¬ 
ing the pleasure of the commissioner, his appoint¬ 
ment may be revoked by the commissioner at any 
time.^^ 

The government is not bound by the acts of an 
agent acting beyond the scope of his authority 


36. U.S.—Fidelity & Deposit Co. of 
Maryland v. U. S., C.C.A.Md., 55 F. 
2d 100. 

37. U.S.—Crawford v. Johnson, C.C. 
Or., 6 F.Cas.lSro.3,369, Deady 457, 

33 C.J. p 352 note 90. 

38. N.J.—Halsey v. Paulison, 37 N. 
J.Daw 205, affirmed 38 N.J.Law 488. 

39. Mo.—Schuster v. Weissman, 63 
Mo. 552, 

4:0, Del—Pickering- v. Day, 3 Houst. 
474, 95 Am.D. 291. 

41. IT.S.—^Williams v. Lyman, Utah, 
88 F. 237, 31 C.C.A. 611. 

42. Del.—Pickering v. Day, 2 Del. 
Ch. 333, affirmed 3 Houst. 474, 95 
AmD. 291. 

43. Minn.—^Hall v. Williams, 13 
Minn. 260. 

44. Iowa.—Puller v. Calkins, 22 Iowa 
301. 

45. Iowa.—Fuller v. Calkins, supra. 

46. U.S.—^U. S. ex rel. Bigler v. Av¬ 
ery, C C.Cal., 24 P.Cas.No.14,481, 
Deady 204. 

Tenure of office 

Since the statute creating the office 
of assessor of internal revenue did 
not prescribe the tenure thereof, 1 
incumbent was deemed to hold office 
only during the pleasure of the ap¬ 


pointing power.—^U. S. ex rel. Bigler 
V. Avery, supra. 

Assessor for District of Columbia 
was not a civil officer ‘‘at Washing¬ 
ton” within the meaning of the twen¬ 
ty per cent resolution although his 
district included the city of Wash¬ 
ington.—Pearson v. U. S., 9 Ct.Cl. 
152. 

47. U.S.—U. S. V. Myers, C.C.Va., 27 
F.Cas.No.15,846, 3 Hughes 239, 24 
Int.Rev.Rec. 44. 

48. U.S.—^Delaware R. Co. v. Pretty- 
man, aC.Del., 7 F.Cas.No.3,767, 17 
Int.Rev.Rec. 99. 

Investigating returns and increasing 
assessments 

U.S.—U. S. V. Hodson, C.C.Wis., 26 P. 

Cas.No.15,376, 14 Int.Rev.Rec. 100. 
Quasi judicial capacity 
U.S,—^Western Express Co. v. U. S., 
N.D., 141 F. 28, 72 C.C.A. 616. 

49. U.S.—^Western Express Co. v. U. 

S. , supra. 

50. U.S.—Schafer v. Craft, D.C.Ky., 
144 P. 907, affirmed 163 P. 176, 82 
C.C.A. 349. 

51. U.S.—^Assessors v. Osbornes, N. 

T. , 9 Wall. 667, 19 L.Ed. 748—Cut¬ 
ting V. Gilbert, C.C.N.T., 6 F.Cas. 
No.3,619, 6 Blatchf. 269, 2 IntRev. 
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Rec. 94, reversed on other grounds 
3 Wall. 441, 18 L.Ed. 241. 

52. U.S.—U. S. V. Wilson, D.C.N.Y., 
9 P.Supp. 968. 

Appointment held unauthorized 
Direction of collector pui’porting 
to appoint prohibition agents as dep¬ 
uty collectors, and to authorize them 
to file informations and search war¬ 
rants under law was unauthorized, 
where direction did not detail deputy 
collectors to any district or assign 
any special duties.—U. S. v. Wilson, 
supra. 

53. Waiting orders 

Where a person was appointed 
agent on a per diem compensation and 
by the express terms of the appoint¬ 
ment was to be paid only when ac¬ 
tually employed, and a telegraphic 
order from the commissioner, in ef¬ 
fect, placed him on waiting orders, 
he was not entitled to compensation 
if not actually employed.—^Wheelock 
V. U. S., 46 Ct.Cl. 1. 

54. U.S.—^Wheelock v. U. S., supra. 

55. U.S.—Darling v. C. I. R., C.C.A., 
49 F.2d 111, certiorari denied 5J S. 
Ct. 667, 283 U.S. 866, 76 L.Ed. 1470. 

Incorrect legal advice 
The government is neither bound 
nor estopped by acta of revenue 
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and an agent’s recommendation with respect to a 
claim referred to him for examination which is not 
accepted by the commissioner is not binding on the 
latter.5® 

§ 570. Storekeepers and Gaugers 

Storekeeper-gaugers are appointed by the secretary 
of treasury for duty at distilleries and warehouses and 
are required to give bonds. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
4010, and similar statutes, storekeeper-gaugers, for¬ 
merly separately designated as storekeepers, gaug¬ 
ers, and storckcepcr-gaugcrs, are appointed by the 
secretary of the treasury and are assigned to duty 
at distilleries, rectifying houses, and wherever in¬ 
spection and gauging of spirits is nccessary.57 it is 
an offense for a gauger to receive any compensation 
except as by law prescribed for the performance of 
his duty.5S The commissioner has a rii>ht to make 
regulations concerning gauging and with relation to 
gaugers which are binding and obligatory; and 
neither the statutes nor the regulations authorize 
a gauger to delegate his authority, or to have his 
duties performed for him.A gauger is an offi¬ 
cer and cannot receive pay for other service ren¬ 
dered the government at the same time.®^ In a 
proper case, a storckeeper-gauger may be suspend¬ 
ed without pay^i or discharged.®^ 


A gauger in charge of a warehouse is bound to 
use ordinary care, and, if whisky is lost through 
his gross negligence, he is liable.®3 To establish 
the defense that the gauger’s action causing the 
loss was performed at plaintiff’s request, it must ap¬ 
pear that the request was made by one authorized 
to act for plaintiff.®4 

Every gauger is required to give a bond condi¬ 
tioned for the faithful performance of his duties 
under the law; and the right of action thereon is 
reserved to the government, notwithstanding an in¬ 
dictment, conviction, and sentence unless there is 
an averment of satisfaction for the latter.®® 

§ 571. Disbursing Officers and Agents 

A disbursing agent's failure properly to account for 
public money held by him constitutes a default under 
his bond. 

A disbursing agent’s failure properly to account 
for public money held by him constitutes a default 
under his bond,®® and the facts that such agent is 
also an internal revenue collector, and has given 
separate bonds do not deprive the government of 
the right to sue on cither where both eover per¬ 
formance of a single duly.®7 A disbursing officer’s 
surety is not relieved of liability for illegal sub¬ 
sistence payments because the commissioner ap¬ 
proved or even ordered them.®® 


XIV. BONDS UNDER REVENUE LAWS 


A. IN GENERAL 


§ 572. In General 

The statutes frequently make express provision for 
bonds In connection with collection of Internal revenue, 
as In the case of manufacturer's bonds and distiller’s 
bonds, and In order to obtain an extension of time for 
payment of tax the government may require a bond either 
by virtue of statute or apart therefrom. 


Under its constitutional power to impose taxes 
congress may in a proper case require the giving 
of bonds deemed necessary to imsurc the collection 
of inlernal reveniic,®3'and the laws with regard to 
bonds arc not to be regarded as penal, but remedial, 


af^ents in firlvlng- incorrect legal ad¬ 
vice.—-Pickwick Corporation v, Welch, 
D.C.Cal., 21 F.Rupp. 664. 

5S. Swift Mfg. Co. V. tJ. S., Ct. 

CL, 12 F.Supp. 4r»:L 

57. U.S.—U. S. V. Pltilng('r, D.O.Mo., 
24 l^.Cafl,No.l4,S99, 21 liit.ilov.Rec. 
342. 

Storekeeper® were appoiiU’ed by 
the Hccroiary of the treasury and had 
charge ot dlHtiUcrlos and dlwtlUery 
warehouses and were required to 
keep account of the epirita manufac¬ 
tured and entered in waredmusc and 
withdrawn therefrom, and were re¬ 
quired to give bonds; they received 
compcmsatlon only when rendering 
actual se.rvica—-McNeil v. U. S., 23 
CtCl. 413. 

58. U.S.—-XT. 8. V* Brunje®, 36 Int. 
liev.Rec. 47. 


58- 0.S.—Thachor’s Dl.stilled Spirits 

N.Y., 103 XJ.S. 079, 26 L.IOd. 535— 
XT. 8. V, Bittinger, D.C.Mo,, 24 F. 
Ca«.No.l4,599, 21 Int.Uev.Rec. 343. 

00. XJ.S.—-Hi^drlck v. U. 8., 10 Ct.OI. 

88. 

01. n.S.—OeLsert v. U. 8., 50 CtCl. 
95. 

02. XT.8.-—Bratton v. V. 8., 90 01.CL 

604. 

Dismissal held proper 
XT.«.*-™.Bratton v. U. S., supra, 

03. Ky.-^Uock Spring Distilling Co. 
V. Thruston, 39 S.W. 263, 19 Ky.L. 
166. 

64. Ky.-»-Rock Spring Distilling Co. 
V. Thruston, supra. 

m. 8. V. Cullerton, aailL, 

811 


2C F.Cas.No.H.SOO, 8 Biss. 166, 24 

Int.’Rov.Tloc, 08. 

33 O.J. p 352 note 1, 
Storekeeper-gauger's bond 
Faym(‘nt to discharge Htorekeeper- 
gauger by governnuait of biH pen¬ 
sion contrlbutionB rt‘li(‘ves the sur<'- 
ty of his liability to ihc ntnount of 
tlu^ payment.--IT. S, v. U. S. Fidelity 
Cuaranty Co., D.C.Pa., 35 F.Supp. 
959. 

06. U.8.—Fidtdity & Deposit Co. of 
Maryland v, U. B., C.C.A.Md., 56 F. 
2d 100. 

67. XT.8.-«Fldellty ^ Deposit Co. of 
Maryland v. U, 8., supra. 

ea XT.8.—Fidelity & Dcq>oslt Co. of 
Maryland v. XT. 8., supra. 

63. XLS.«-Mafon v, Rollins, O.C.RL, 
16 F.Uaa.NoJ462. I Biss. 99, 
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to be liberally construed to give full effect to the 
purposes of their enactmentEven in the ab¬ 
sence of statutory authorization, the United States 
or an officer thereof may take a bond voluntarily 
given, which will constitute a valid common law ob¬ 
ligation,subject to the limitation that the act 
guaranteed must not be contrary to law or public 
policy,and it has been held not contrary to law 
or public policy for the collector of internal reve¬ 
nue to take a bond securing payment of a tax in 
consideration of delay in collecting it.'^^ Where a 
bond has been given in consideration of an ex¬ 
tension of time for payment of a tax, liability on 
the bond remains even though limitations may have 
barred the right to collect the tax,74 and extension 
bonds running to the government may, it has been 
held, be terminated only by officials having the stat¬ 
utory power to do so.7® 

Mamif<icturers' tax bonds. A manufacturer, ab¬ 
sorbing a tax on articles not subject to a tax, has 
been held entitled to a refund without filing a bond 
guaranteeing repayment to the purchasers of such 
articles,76 A provision in an act appropriating 
money for refunds and requiring a bond for re¬ 
payment of undistributed refunds of excise taxes 
has been held to relate solely to the appropriation 
in such statute.77 


Distiller'^s bonds have been required under statu¬ 
tory provisions conditioned that the principal should 
in all respects comply with the revenue laws with 
relation to his business, 7^ and such bonds have been 
held to constitute an obligation to pay all penal¬ 
ties incurred or fines imposed79 as well as the tax 
on spirits distilled,including an assessment made, 
after seizure of the distillery, for distilled spirits 
made from material in excess of that reported as 
having been used by the distiller.^^ Under the 
Eighteenth Amendment to the federal Constitution 
congress in the exercise of its power to prevent or 
regulate the sale of denatured alcohol not usable as 
a beverage could provide for its taxation or for the 
execution of bonds as a prerequisite to its manufac- 
ture.®2 

§ 573. Nature, Requisites, and Validity- 

Bonds given under the revenue laws may be statu¬ 
tory or common-law In their nature and are generally 
considered valid and enforceable; bonds given to secure 
an extension of time within which to pay taxes are 
ordinarily deemed to be supported by a sufficient con¬ 
sideration. 

Bonds given under the internal revenue laws will 
generally be sustained if their form and the con¬ 
ditions on which they are given do not contravene 
the law,^^ but the fact that a bond departs from 


Bonds of revenue officers and ag'ents 
see supra §§ 557, 565. 

Oonditiou precedent to 'begrinning’ 
■business 

Since congress has power under 
the constitution to impose a tax and 
to render its collection effectual, if 
the character of the business is such 
that the giving of a bond as a con¬ 
dition precedent to commencing busi¬ 
ness is a proper means of insuring its 
collection, such bond may be re¬ 
quired.—Mason v. Rollins, supra. 

70. U.S.—U. S. v. National Surety 
Co. of Kansas City, Mo., Ky., 122 
P. 904, 59 C.C.A. 130, certiorari de¬ 
nied National Surety Co. of Kansas 
City, Mo., V. U. S., 24 S.Ct. 845, 191 
U.S. 573, 48 L.Ed. 307. 

71. U.S.—U. S. V. Hartford Accident 
& Indemnity Co., D.C.Md., 15 P. 
Supp. 791. , 

72. U.S.—U. S. V. Fidelity & Deposit 
Co. of Maryland, C.C.A.Cal, 80 P. 
2d 24, certiorari denied 56 S.Ct. 747, 
298 U.S. 665, 80 L.Ed. 1390. 

73. U.S.—Maryland Casualty Co. v, 
U. S., C.C.A.Pla., 76 P.2d 626. 

Well established power 

“The power of the collector to take 
a bond running to the United States 
to secure the payment of a tax he Is 
charged with the duly of collecting 
in consideration for delay in collect¬ 
ing the tax is well established, re¬ 


gardless of whether or not the tax is 
immediately due and collectible."— 
U. S. V. Fidelity & Deposit Co. of 
Maryland, CC.ACal., 80 P.2d 24, 26. 
certiorari denied Fidelity & Deposit 
Co. of Maryland v. U. S.. 56 S.Ct. 747, 
298 U.S. 665, SO L.Ed. 1390. 

74. U.S.—Royal Indemnity Co. v. U. 
S., C.C.A.Ky., 120 F.2d 136, cer¬ 
tiorari denied 62 S.Ct. 488, 315 U. 
S. 797, 86 LEd. 1198. 

Giving of bond as waiver of limita¬ 
tions see infra § 574 a. 
Misapplication of payments on bond 
to taxes not covered thereby may be 
corrected, irrespective of tax limita¬ 
tions.—Kroyer v. U. S., CtCh, 55 F.2d 
495. 

75. U.S.—^William C. Atwater & Co. 
V. U. S., D.C.N.T., 18 F.Supp. 564. 

Discharge and release generally see 
infra § 575. 

76. U.S.—^American Chain Co. v. 
Eaton, D.C.Conn., 68 P.2d 248, re¬ 
versed on other grounds Eaton v. 
American Cham Co., 63 F.2d 783, 
reversed on other grounds Ameri¬ 
can Chain Co. v. Eaton, 64 S.Ct. 
448, 291 U.S. 386. 78 L.Ed. 869— 
Jefferson Electric Mfg. Co, v. U. S., 
CtCl., 38 F.2d 139—Boyle Valve 
Co. V. U. S., CtCl., 38 F.2d 135. 

77. U.S.—Wells Mfg. Co, v. U. S., 
66 CtCl. 283. 

7& U.S, —U. S. V. Hartford Accident 
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& Indemnity Co., D.C.Md., 15 P. 
Supp. 791. 

S3 C.J. p 338 notes 23. 24. 

Protection of government as object 
of statute 

U.S.—Osborne v. U. S., Pa., 19 Wall. 
577, 22 L.Ed. 208. 

79 . U.S.—U. S. V. Thompson, D.C. 
Ky.. 45 F. 468. 

SO. U.S.—U. S. V, Rindskopf, Wis., 
106 U.S. 418, 26 L.Ed. 1131. 

33 C.J. p 338 note 26. 

81. U.S.—U. S. V. National Surety 
Co., Ga., 157 P. 174, 84 C.C.A. 622. 

33 C.J. p 338 note 27. 

82. U.S.—U. S. V. Ghdden Co., C.C. 
A.Ohio, 119 F.2d 236, certiorari de¬ 
nied GUdden Co. v. U. S., 62 S.Ct. 
182, two cases, 314 U.S. 678, 86 
L.Ed. 642. 

Effect of Volstead Act generally see 
supra § 43. 

Intent of bond 

Bond guaranteeing compliance with 
terms of permits for production of 
industrial alcohol was primarily in¬ 
tended to insure compUance with 
laws regarding denatured alcohol 
rather than intoxicating liquor.—U. 
S. V. Hartford Accident & Indemnity 
Co., D.C.Md., 16 F.Supp. 791. 

83. U.S.—Detroit Trust Co. v. Wood- 
worth, C.C.A.Mich., 110 F.2d 829. 
certiorari denied 61 S.Ct. 661, 812 



47 C.J.S. 


INTERNAL REYENVE 


% 573 


the form prescribed by statute will not necessarily 
invalidate it, as such a bond may be good as a com¬ 
mon-law obligation.^4 An ofhcer may not in any 
way change the terms of a bond required by law, 
and any private agreement made by him changing 
such terms is, as to the government, inoperative 
and void.^^ 

Any objection to the form of a distiller’s bond 
should be made when the bond is presented for ex¬ 
ecution and sureties signing such a bond, having 
an understanding with the principal that other sure¬ 
ties were to be obtained before its delivery, may 
not, if the bond is regular on its face,"be relieved 
from liability on account of such private under¬ 
standing, the government having no notice of the 
condition.S'^ A bond delivered by the surety to the 
principal on condition has been held an escrow un¬ 


til the condition is performed.^® a married woman 
authorized by the state law to carry on the business 
of a distiller for her sole and separate benefit has 
legal capacity to bind herself by such bond.^^ 

Bonds to secii^re extension of time for payment. 
The purpose of a bond given in consideration of 
the extension of time to pay taxes is to idemnify 
the government in the event of nonpayment of the 
tax,®® and public policy favors the enforcement of 
such a bond as an aid to the collection of revenue, 
Such bonds, accepted by administrative officials un¬ 
der broad discretionary powers in respect of the 
collection, abatement, and refunding of taxes, con¬ 
ferred on them by statute, have generally been held 
valid and enforceable,®2 and they have been sus¬ 
tained as against the claim of duress®® or want of 
approval,®^ They are not invalid as unsupported 


U.S. 682, 85 L.Ed. 1120—U. S. v. ’ 

Wolpcr, C.G.A.N.Y., 86 P.2d 715— 

Diamond Match Co. v. U. S., C.C. 

Conn., 31 F. 271, 24 Blatchf. 442. 

Distiller’s Tbond 

(1) Validity and onforcoahilily 

upheld g-onerally.—Osborne v, IT. S., 
Pa., 19 Wall. 577, 22 208—U. 

S. V. Hodaon, Wis., 10 Wall. 306, 19 
I,.Ed. 937—U. S, V. Mynderse, C.C. 
N.Y., 27 P.Cas.No.15,851, 11 Blatchf. 
1 , afllrmod 14 S Ct. 12l3, 15.| U.S. 
680, 20 L.Ed. 241—U. S. v. Thirty- 
Five Barrels of High Wines, D.C.IU., 
28 F.Cas.No.l 6,460, 2 Biss. 88, 9 Int. 
R(‘V.nec. 67. 

(2) Tho condition of bonds, re¬ 
quired of manufacturers obtaininj:? 
denatured alcohol lax free, rcaiulr- 
inf; payment of four dollars and flfly 
cent per wine ft'allon for alcohol di¬ 
verted to unlawful lases was not in¬ 
valid on jyround that payment re- 
quir(‘d bore no redation to any finan¬ 
cial damag'd .sulTiu'cd by the United 
StaLcs.—U, S. V. Bornn, C.C.A.N.Y., 
104 F.2d 641, corLiorari denied Jloyal 
Indemnity Co. v. U. 60 S.Ct. 143, 
308 U.S. 606, 84 L.Ed, 506 and IJornn 
V. U. S., 60 S.Ct. 143, 308 U.S. 606, 84 
D.Ed. 507. 

(3) A bond, cjxocuted in blank as 
to the quantity of spirits and amount 
Mocured, was not binding unless rati¬ 
fied after th<i blanks were filled; a 
ratifleation for a linn might V»e made, 
by oine mcmtbc’r, and is not Invalid 
when signed by a clerk in the name 
of the principal with his authority. 
—tJ. B. V. Turner, C.C,Ohio, 2H F. 
Cas.No.l 6.547, 2 Bond 379. 

(4) Where a bond contained con¬ 

ditions, some of which were legal 
and others Ulogal, and they were 
Severn)>le and separate* the latter 
might be disregarded and the form¬ 
er enforced.—dj. JS, v. Ilodson, Wis., 
10 Wall. (U, «.), 305* 19 037. 

(5) An indorsement by a diaiiller . 


on tho collector's survey of his dis¬ 
tillery, accepting it, and acknowledg¬ 
ing it as binding, made at the time 
his bond was executed, was a 'waiver 
of a formal delivery of a copy of the 
survey required by statute, and the 
taxes on the diffmence between the 
capacity of tho distillery and the ro- 
turn.s of production could be recov¬ 
ered in an action on the bond.— 
Wright V. U. S., Tenn., 2 S.Ct. 633, 
108 U.S. 281, 27 D.Ed. 727. 

84. U.S.—.Tossup V. U. S., Cal., 1 S. 
Ct 74, 3 06 U.S. 3 47, 27 D.Ed. 85. 

33 C.J. p 338 note 31. 

85. U.S.—U. S. V. Bicket, D.C.lll., 24 
P,Oa.s.No.3 4,590, 3 6 Int.Rov.Rcc. 85. 

33 C.J. p 338 note 33. 

86. U.S.—U. S. V. Uodson, Wis., 10 
Wall. 305. 19 I..Ed. 937. 

87. U.S.—Butler v. U. S., Tenn., 21 
Wall. 272, 22 U.Ed. 614. 

33 C.J. p 339 note 36. 

88. U.S.—U. S. V. ITammond, C.C. 
Ind., 26 F.Cas.No.15,292, 4 Bi.s.s. 
283. 

88. U.S.—U. S, V. Carlinghousc, D.O. 

N.Y., 25 RCa.s.No.15,189, 4 Ben. 394, 
11 IntBov.llcc. 31. 

90. U.S.—U. S. V. Oswego Falls 
Corporation, C.C.A.H.Y., 113 F.2d 
322. 

91. U.S.—U. S. V. Wolper, C.C.A, 
N.Y,, 86 F.2d 716. 

92. U.S.—“U. S. V. Wolpcr, supra— 
Himmons Mfg. Co. v. Boutssahn, C. 
C.A.Ohio, 62 3e.0d 947 , certiorari 
denh'd 53 S.Ct. 695, 289 U.S. 753, 77 
X.».Kd, 3 496-'-U. S. v. Converses Coop¬ 
erage Co., D.C.llb, 42 K2d 227, 

3Pailw© to fil© ploa in abatement 
Tho validity of a tax exituision 
bond is not aiteotod by (lio taxpayer's 
failure to flle a plea in abaiomont 
instead of a claim for credit, even 
though tho terms of the bond pro¬ 
vide for the thing of such a plea, and 
failure to Ilic such a pica will not 


I preclude collection of the amount 
' due on the bond.—Ilughson v. U. S., 
C C.A.CaL, 59 F.2d 17, certiorari de¬ 
nied 53 S.Ct. 82, 287 U.S. 630, 77 L. 
Ed. 546—Roberts Sash & Door Co. 
V. U. S., Ct.Cl., 38 F.2d 716, alllrmed 
51 S.Ct. 185, 282 U.S. 812, 75 L.Jild. 
727. 

93, U.S.—U. S. V. Oswego Falls Cor¬ 
poration, C.C.A.N.Y., 113 P.2d 322 
—U. S. V. Wyoming Central Ass'n, 
C.C.A.Wyo., 70 F.2d 869. 

Distraint or threat thereof 

(1) Distraint or threat of dis¬ 
traint to collect income tax admit¬ 
tedly duo was not such duress as 
would invalidate bond given to se¬ 
cure payment of tax.—Miami Valley 
Fruit Co. V. U. S., C.C.A.Oa., 45 F. 
2d 303, certiorari deni('d 51 S.Ct. 488, 
283 U.S. 841, 75 T...Ed. 1451—U. S. v. 
Clark, D.C.Pa., 3 F.Supp. 375. 

(2) Bond given by taxpayer after 
limitation period to delay collection 
by dlHtrfdnl, then thouglU legal, was 
not obtained by duress.—Simmons 
Mfg. Co. V. Routzahn, C.C.A.Ohio, 62 
F.2d 947, certiorari denied 53 S.Ct. 
696, 289 U.S. 751, 77 L.Ed. 1490. 

Where taxpayer could have paid 
tax and brought suit for a roftiud, 
c'.lalm of dure.ss in execution of bond 
given to stay threat <m(‘d prcK^eedings 
for collection did not atTeci the valid¬ 
ity of the bond.—U. S, v. Calumet 
Sb'cl Oo„ CC.A.m., 74 F.2d 429— 
Rolhensltis, to Use of U. S. v. Edwin 
J. Schoottlo Co., D.C,I>a., 46 F.Supp. 
318 . 

94 . IT.S.—Mlatni Valley Fruit Co. v, 
XI S., C.C.A.tUn, 45 F.2a 303, cer¬ 
tiorari (bmi(al 51 S.Ct, 488, 283 U. 
S. 841, 75 L.Ed. 1451. 

OolleotoFs acting on bond in delay¬ 
ing collection of inoomo deOcion- 
c.y made bond cnforcmMcs contratjt 
even though the bond was not for¬ 
mally accepted or approved.«-lhigh- 
son V. U, a*, aC,A*Cal* 69 F,2d 17, 
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by consideration 5 tbe extension of time in itself 
constitutes sufficient consideration.^^ Expiration of 
the period of limitations applicable to collection of 
the tax does not affect the validity of a taxpayer’s 
bond given prior thereto,and even where the 
bond is given after expiration of limitations bar¬ 
ring the right to recover the tax it is valid and en¬ 
forceable according to its terms and supported by 
sufficient consideration.^^ In such case the giving 
of the bond constitutes a waiver of the limitations, 
as is discussed infra § 574 a, and is regarded as a 
valid and independent promise to pay the tax.99 

§ 574. Construction and Effect 

a. In general 

b. Extent of liability 

a. In G-eneral 

The bonds of taxpayers, including those of distillers. 


should be fairly construed according to their terms and 
in the light of surrounding circumstances, and where a 
bond is statutory in character the statutes and reg¬ 
ulations may be deemed a part of the bond; the effect 
of a taxpayer’s bond is to afford the government rights 
distinct from the right to collect the tax, and the bond 
creates a contractual liability. 

A taxpayer’s bond should be construed in the 
light of the surrounding circumstances,^ and the in¬ 
tention of the parties thereto should be determined 
from a consideration of the whole bond.2 Where 
a bond is given under authority of an existing stat¬ 
ute, it will in the absence of contrary evidence be 
presumed that the parties intended to execute the 
bond in accordance with the statute,^ and the stat¬ 
utes and regulations are as much a part of a statu¬ 
tory bond as though set out therein in hasc verbis.'^ 
Where the form and contents of the bond are pre¬ 
scribed by the United States, the obligee there¬ 
under, the terms should not be extended beyond 


certiorari denied 53 S.Ct. 82, 287 U. 
S. 630, 77 L.Ed. 546. 

It did not lie in tlie montli of tlie 
taxpayer sued on income tax deficien¬ 
cy bond, after full enjoyment of ex¬ 
tended time for payment, to question 
bond for want of approval by secre¬ 
tary of treasury.—Miami Valley 
Fruit Co. V. U. S., C.C.A.Ga., 45 F.2d 
303, certiorari denied 51 S.Ct. 488, 
283 TJ.S. 841, 75 L.Ed. 1451. 

95. TJ.S.—Hughson v. U. S., C.C.A. 
Cal., 59 F.2d 17, certiorari denied 
53 S.Ct. 82. 287 XJ.S. 630, 77 L.Ed. 
546—U. S. V. Clark, D.aPa., 3 P. 
Supp. 375. 

Seal 

Where abatement bond g-iven col¬ 
lector of internal revenue to stay col¬ 
lection of tax pending a review of 
validity of tax was executed under 
seal, defense of no consideration was 
unavailing to bank as surety since 
the seal imported a consideration.^— 
Rothensies, to Use of U. S. v. Edwin 
J. Schoettle Co., D.C.Pa., 46 F.Supp. 
348. 

98. U.S.—Miami Valley Fruit Co. v. 
U. S., C.C.A.Ga., 45 F.2d 303, cer¬ 
tiorari denied 51 S.Ct. 488, 283 U.S. 
841, 75 L.Ed. 1451—U. S. v. Mor- 
risdale Coal Co , D.C.Pa., 46 F.Supp. 
356, affirmed, C.C.A., 135 F.2d 921, 
certiorari denied Morrisdale Coal 
Co. V. U. S., 64 S.Ct. 64^ 320 U.S. 
756, 88 L.Ed. 451—U. S. v. Clark, 
D.C.Pa., 3 F.Supp. 375. 

Removal of distraint threat, inter 
alia, afforded ample consideration 
for taxpayer’s bond.—Miami Valley 
Fruit Co. V. U. S., C.C.A.Ga., 45 F.2d 
303, certiorari denied 61 S.Ct 488, 283 
U.S. 841, 75 L.Ed. 1451. 

Waiver of proceedings for immedi. j 
ate collection of tax by the commis¬ 
sioner furnished sufficient considera- ' 


I tion to support bond to pay any part 
of tax found due.—McCaughn v. 
Philadelphia Barge Co., D.C.Pa., 44 
F.2d 665. 

97. U.S.—^U. S. V. Oswego Palls Cor¬ 
poration, D.C.N.T., 28 F.Supp. 872, 
affirmed, C.C.A., 113 P.2d 322. 

98. U.S.—U. S. V. Oswego Palls Cor¬ 
poration, C.C.A.N.Y,, 113 P.2d 322— 
U. S. V. Root, C.C.A.Tex., 62 P.2d 
385, certiorari denied Root v. U. 
S., 53 S.Ct. 593, 289 U.S. 733, 77 L. 
Ed. 1481—Coleman v. U. S., D.C 
Fla., 5 F.Supp. 548. 

Bond conditioned on loss or damage 
It has been held, however, that no 
recovery can be had on a bond con¬ 
ditioned for the payment of such 
loss or damage as may be occasioned 
by the granting of the extension 
since the government suffered no 
damage where recovery of tax was 
barred by limitations at the time of 
the giving of the bond.—U. S. v. 
Charleston Lead Works, D.C.S.C., 49 
P.2d 281.. 

Mistake of law 

Bond, given by taxpayer after lim¬ 
itation period, to delay collection by 
distraint and secure time to pursue 
rejected claim for abatement, was 
supported by sufficient consideration 
where at the time both taxpayer and 
collector mistakenly thought that 
limitations did not apply to collec¬ 
tion by distraint proceedings.—Sim¬ 
mons Mfg, Co. V. Routzahn, C.C.A. 
Ohio, 62 F.2d 947, certiorari denied 
53 S.Ct. 696, 289 U.S. 761, 77 L.Ed. 
1496. 

Moral obligation to pay tax not¬ 
withstanding limitation statute bar¬ 
red collection was sufficient consid¬ 
eration for taxpayer’s bond executed 
with abatement claim after limitation 
period expired.—U. S. v. Wyoming 
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Central Ass'n, C.C.A.Wyo., 70 F.2d 
869. 

99. U.S.—Bryant-Ling Co. v. Hop¬ 
kins, C.C.A.Tex., 47 F.2d 1068. 

Bond regarded as contract prevent¬ 
ing recovery of tax payment by tax¬ 
payer.—Simmons Mfg. Co. v. Rout¬ 
zahn, C.C.A.Ohio, 62 F.2d 947, cer¬ 
tiorari denied 53 S.Ct. 695, 289 U.S. 
751, 77 L.Ed. 1496, 

1. U.S.—Gulf States Steel Co. v. TJ. 
S., 53 S.Ct. 69i 287 U.S. 32, 77 L.Ed. 
150. 

2. U.S.—U. S. V. Wyoming Central 
Ass'n, C.C.A.Wyo., 70 F.2d 869. 

Particular bonds construed 

(1) Generally,—U. S. v. Wyoming 
Central Ass'n, supra—McCaughn v. 
Union Paving Co., D.C.Pa,, 60 P.2d 
657, affirmed, C.C.A., 63 P.2d 258— 
U. S. V. Martin Hotel Co., D.C.Neb., 
52 P.2d 161, appeal dismissed and 
reversed on other grounds in part, 
C.C.A., 59 F.2d 649, certiorari domed 
Martin Hotel Co. v. U. S., 53 S.Ct. 
115, 287 U.S. 651, 77 L.Ed. 562—U. 
S. V. Oswego Palls Corporation, D.C. 
N.Y., 28 F.Supp. 872, affirmed, C.C.A., 
113 F.2d 322. 

(2) Oleomargarine manufactur¬ 
er's tax bond.—U. S. v. Elgin Churn¬ 
ing Co., C.C.R.L, 183 P. 878, 

(3) Tax bond of manufacturer of 
friction matches.—U. S. v. Weedon, 
C.C.Md., 3 F. 623, 4 Hughes 450. 

3. U.S.—U. S. V. Wyoming Central 
Ass'n, C.C.A.Wyo., 70 P.2d 869. 

4. U.S.—U. S. v. Glidden Co., C.C. 
A.Ohio, 119 F.2d 235, certiorari de¬ 
nied Glidden Co. v. U. S., 62 S.Ct. 
182, two cases, 314 U.S. 678, 86 
L.Ed. 542—U. S. v. ITamilton, C. 
C.A.IH., 96 F.2d 878, 117 A.L.R. 
446—U, S. V. Rigali, C.C.A.Cal., 90 
F.2d 929. 
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their express and fair interpretation,5 but the bond 
will be enforced in accordance with its actual 
terms.^ A bond for payment of the tax is distin¬ 
guished from one to indemnify against loss or dam¬ 
age in that mere failure to pay the tax breaches the 
former, whereas to establish a breach of the latter 
there must be allegation and proof of loss or dam¬ 
aged 

The effect of a taxpayer’s bond is to afford the 
United States a cause of action separate and dis¬ 
tinct from an action to collect taxes^ and to sub¬ 
stitute a contractual liability for the tax liability,^ 
By executing a bond in connection with his plea in 
abatement the taxpayer not only acknowledges the 
government’s claim for taxes, except for the ques¬ 
tions raised by his plea,^® but also agrees to pay 
the amount demanded in case such questions are de¬ 
cided against him.^i A tax extension bond, given 
without claim of limitations,has the effect of 
waiving limitations so as to permit suit on the bond 
despite the running of the statute as to the tax,^^ 
and the fact that limitations have already barred 
collection of the tax before the bond is given will 


not, it has been held, prevent enforcement of the 
bond.^^ 

A taxpayer’s bond becomes due on fulfillment of 
the conditions making it payable,and, where a 
tax extension bond by its terms requires payment 
to be made on or before a stated date, the bond 
becomes due on such date without demand4^ 
Where the tax remains unpaid, the surety on the 
taxpayer’s bond given to secure an extension of 
time is not entitled to subrogation or exoneration 
but where the surety pays the tax he becomes sub¬ 
rogated to all of the taxpayer’s rights in the mat¬ 
ter.The obligation of the surety on such bonds 
is contractual in character.^^ 

A distille'/s bond required by statutes regulating 
the manufacture and sale of intoxicating liquors 
should generally be construed in accordance with 
its purpose, 20 and a bond conditioned that the ob¬ 
ligors shall in all respects comply with the law gov¬ 
erning duties and business of distillers is regarded 
as prospective as well as present, so that it em¬ 
braces all duties and business that may be in force 
during the term of the bond.2^ The bond may be 
enforced only within the limits of its cover age,2^ 


5. XJ.S.—U. S. V. MnsHachuHotts 

Bondinj? Ins. Co., D.C.N.J., 61 

P.Siipp. 674—U. S. V. Hartford Ac¬ 
cident Ind('mnity Co., D.C.Md., 
16 P.Supp. 791. 

6. U.S.—U. S. V. MaHsachiiNCtta 

Bonding* & Tns. Co., D.C.N.J., 61 

P.Supp. 674. 

7. U.kS.—-U. S. V. Charl('8ton Head 
Works, 30.C.S.C., 49 P.2d 281. 

8. tT.S.—XJ. S. V. Oswogo Palis Cor¬ 
poration, C.C.A.N.Y., 112 P.2d 822 

Doirolt Trust C^o. v. Woodworth, 
C.C.A.Mich., no P.2d 820, ct'rliorari 
denied 01 S.Ct 661, 212 H.S. 082, 
85 I...K!d. 1120—11. S. v. Hamilton, 
C.O.A.HL, 90 F.2d 878. 117 A.T..U. 
440—U. S. V. lOrb, C.O.A.N'.Y., 79 
P.2cl 628—Maryland Ca,nualty Co. 
V. U. S., O.C.A.Fla, 76 P.2d 626— 
U. S. V. Wyoming Central Am'n, C, 

C. A.Wyo., 70 P.2d 869--Cult Htatea 
Steel Co. V. IT. S., C.C.A.Ala., 66 P. 
2d 42, atllrmed 62 S.Ct 69, 287 U.S. 
22, 77 Jj.m. 160—IT. S. v, Junddlui, 

D. C.N.Y., 26 P.2d 67—11. H, v. CriH- 
wold, Uiohniond & Clock Co., UC. 
Conn., 21 l'\Supi). 469. 

9. IT.S.—IJ. S. V. Wyoming Ckmtral 
AHs'n, C.C.A.Wyo., 70 F.2d 869. 

Iilahllity Buryivlug of taa: 

uto 

IT.S,—U. S, V. O«wogo Falltt Corpora¬ 
tion, D.C.KY., 28 P.Supp. 872, at* 
firmed, O.C.A., 118 F,2d 822. 
isrow obligation. 

Bond to pfiy taxes 1® 4 now obli¬ 
gation.—tJ, S. V. Pidolity & DiipoHlt 
Co. ot Maryland, C.C.A.CaL, 80 PJd 


24, certiorari denied Fidelity & De¬ 
posit Co. ot Maryland v. U. S., 66 S. 
Ct. 747, 298 U.S. 666, 80 H.Ed. 1390. 

10. U.S.—U. S. V. Calumet Steel Co., 
C.C.A.I1L, 74 P.2d 429. 

11. U.S.—-U. S. V. Calumet Steel Co., 
supra. 

12. U.S.—O. D. Jennings & Co. v. 
Rcinocko, D.C.Ill., 19 P.Supp. 197. 

13. U.S.—U. S. V. Oswego Falls Cor¬ 
poration, C.C.A.N.Y., 113 F,2d 222 
—Simmons Mfg. Co, v. Boutzahn, 

C. C.A.OhIo, 62 F.2d 047. certiorari 
denied 62 S.Ct. 696, 289 U.S. 751, 
77 H.Md, 1496—C\)l(‘man v. U. S., 

D. C.Fla., 6 P.Supp. 648. 

Wliotlior bond is sued on by grov- 

ernmoMLt or interposed as defense to 
(he tuxpay(u‘'8 suit to recover taxes 
paid, the bond In either case has the 
same effect as a walv(‘r hy the tax¬ 
payer of llmllatlons.—Slminons Mtg. 
Co. V. Jtoutmhn, O.C.A.Ohlo, 62 P.2a 
947, cau'tJorarl deni<‘d 68 S.Ct 695, 289 
U.S. 761, 77 li.Fd. 1496--Bryant-Idnk 
Co, V, lEopkin.s, ac.A.Tex., 47 P.2d 
1068. 

14. U.S.--U. 8. V. Calumc't Steel Co., 
C.C.A.UL, 74 P,2a 429— Simmons 
Mtg. Co. V. Uotitzahn, O.C.A.Ohlo, 
62 P.2d 947, certiorari denied 63 
S.Ct 090, 289 U.S. 761, 77 J^.Fd. 
1490-'HT. S. V. U Hogshire, Son & 
C(K, D.ava,, 37 P,2d 720, 

Botui as valid, independent promise 
to pay tax barred by limitations 
see «upm § 073 . 

TdmltaiiunH as defepHe to action on 
taxpayeP» bond see infra | 079. 

815 


15. U.S.—U. S. V. Os'wego Palls Cor¬ 
poration, C.C.A.N.Y., 11-3 P.2d 322. 

Denial of rebate 

Bond guaranteeing payment of as¬ 
sessment of additional tax in case 
claim for abatement was disallowed 
became due immediately on denial of 
I'cbate.—Bowers v. American Surety 
Co., C.C.A.N.Y., 30 P.2d 244, certio¬ 
rari denied American Surety Co. of 
N<iW York V. Bowers, 49 S.Qt 4S0, 
279 U.S. 865, 73 L.Ed. 1003. 

16. U.S.— U. S. V. Griswold, Rich¬ 
mond Clock Co., D.C.Conn., 21 P. 
Supp. 469. 

17. IT.S.—“Maryland Casualty Co. v. 
Charleston Lead Works, D.C.S.C., 
24 F.2d 836. 

18. U.S.—Maryland Casually Co. v. 
U. S., CtCL, 32 P.Supp. 746. 

Surety’s right to he subrogated to 
sovereign right of United SlaUvs 
generally see the C.J.S. llllo Subro¬ 
gation § 64, also 60 C.J. pp 762, 762, 

19. U.B.-—Royal Indtunnily Co. v. U. 
S., N.Y., 61 S.CL 995, 312 XJ.S. 289, 
86 I.-.Fd. 1261, reh(‘arlng (hailed 62 
S.Ct. 62, 314 U.a 708, 86 L-Ud. 666 
—Royal Indemnity Co, v, U. S., 0. 
C.A.Ky., 120 F.2d 126, certiorari de- 
nl(Hl 62 H.Ci. 488, 216 U.S. 797, 86 
L.Kd. 1198. 

20# U.B.—U, B. V Springer & Lot*, C. 

C.A.N.Y#, 60 F.2d 819. 

Pmrpo#© oaoUlary to 
U.S.*—U. S. V. Springer & lAitss, wupra. 
21. U.S.—U# S# V. Powoll, Tmim, 14 
' Wall 492, 20 li.Kd. 726. 

m u#a«a a v. Bomn, c#aA.N*.Y„ 
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and sureties are not liable where the business is 
carried on at a place other than that specified in 
the bond.23 On the other hand, the bond does cov¬ 
er all liabilities reasonably within the contemplation 
of the parties under its terms and conditions.^'^ A 
distiller’s bond broadly conditioned that the distiller 
will comply with the law and regulations governing 
the duties and business of distilling covers liability 
for taxes on spirits distilled,and, where the ob¬ 
ligation of the bond covers all penalties or fines 
imposed for violation of law or regulation relating 
to the business and duties of distillers, a fine im¬ 
posed for such a violation is within the terms of 
the bond.^S 

Provisions for “penalties” in a distiller’s bond do 
not necessarily make it a “penal” bond in the tech¬ 
nical sense, 27 and liability exists only to the extent 
of damage sustained.^S The execution of a ware¬ 
housing bond covering spirits placed in a warehouse 


does not release liability on the annual bond.29 
b. Extent of Liability 

The extent of liability under a taxpayer's bond or¬ 
dinarily is determined by the provisions of the bond as 
interpreted in the light of surrounding circumstances 
and statutory provisions, as with respect to the allow¬ 
ance of interest and the rate thereof. 

Broadly speaking, the extent of liability under 
a taxpayer’s bond is fixed by the legal import of the 
conditions in the bond as construed in the light of 
statutes and the surrounding circumstances,20 and 
under some bonds recovery will be limited to the 
actual damage sustained.21 Generally speaking, the 
provisions of the bond, surrounding circumstances, 
and provisions of statutes and regulations control 
as to interest on taxpayers’ bonds,22 as with respect 
to the date from which interest runs23 and the rate 
of interest to be allowed as penalty or otherwise.24 
The courts lack power to raise or lower interest 


104 F.2d 641, certiorari denied Roy¬ 
al Indemnity Co. v. U. S., 60 S. 
Ct. 143. 308 U.S. 606, 84 L.Ed. 506 
and Bornn v. U. S., 60 S.Ct. 143. 
308 US. 606. 84 T. Rd. 507. 

Iiialarity limited to “wine” 

Where a form of bond provided by 
the government for execution by 
wine makers and their sureties limit¬ 
ed liabi'ity to the failure of princi¬ 
pal to comply with the law and regu¬ 
lations concerned with wine, surety's 
liability could not be extended so-as 
to make it liable for a tax on an end 
product to which the principal di¬ 
verted some of the wine for the pur¬ 
pose of rectification or fortification.— 
U. S- V. Massachusetts Bonding & 
Ins. Co., D.C.NJ., 51 F.Supp, 574. 
Ux-iirp.tion of license 

The penalty of a bond given pur¬ 
suant to Act of June 30, 1864, 13 U.S. 
St. at Li. p 223, on talcing out a dis¬ 
tiller’s license, cannot be enforced for 
acts done in carrying on such busi¬ 
ness after the term of the license 
has expired.—U. S. v. Smith, Ohio, 
S Wall., U.S.. 587, 19 L.Ed. 506. 

23. U.S.—U. S. V. Boecker, Md., 21 
Wall. 652. 22 L Ed. 472. 

24. U.S.—National Surety Co. v. U. 

S., Neb., 129 F. 70, 63 C.C.A. 612. 

33 C.J. p 339 notes 42-46. 

Accounting for all taxes 
Whore a bond executed by winery 
and its surety was conditioned on 
payment of all taxes concerned with 
the production, storage, sale, or re¬ 
moval, and the accounting of all 
wines produced or received by the 
principal, the surety was liable to 
pay the tax on the wine which failed 
of proper accounting.—U. S. v. Mas¬ 
sachusetts Bonding & Ins. Co., D.C. 
N.J., 61 F.Supp. 574. 

25. U.S.-—U. S. Fidelity & Guaran¬ 


ty Co. V. U. S., Conn., 201 F. 91, 119 
C.C.A. 429. 

20 . U.S.—U. S. V. Thompson, D.C. 
Ky.. 45 F. 468. 

Piue for failing to put proper sign on 
distillery 

U.S.—U. S. V. Thompson, supra. 

27. U.S.—U. S. V. Hartford Accident 
& Indemnity Co., D.C.Md., 15 F. 
Supp. 791. 

28. U.S.—U. S. V. Chouteau, Mo., 102 
U.S. 603, 26 L.Ed. 246, followed in 
U. S. V. Ulrici, 102 U.S. 612 note, 
26 L.Ed 249 note. 

33 C.J. p 339 note 44. 

29. U.S.—U. S. V. Richardson, D.C. 
N.C., 127 F. 893. 

33 C.J. p 338 note 28. 

30. U.S.—U. S. V. Powell, Tenn., 14 
Wall. 493, 20 L.Ed. 726. 

Reimbursement of government for 
wages paid 

Defendants sued on distiller’s bond 
were bound to reimburse United 
States amount paid for wages of 
storekeepers of distillery warehouses, 
if joint resolution of March 29, 1869, 
16 U. S. St. at L. p 52, requiring such 
reimbursement, was applicable, al¬ 
though storekeeper is an offiLcer ap¬ 
pointed and selected by United 
States.—U. S. v. Powell, supra. 
Erroneous assessment as not conclu¬ 
sive 

In an action on a distiller's bond, 
an erroneous assessment, which did 
not include the amount actually due 
as prescribed by the statute, is not 
conclusive against the government.— 
U. S. V. Halloran, C C.N.Y., 26 F.Cas. 
No.15,286, 14 Blatchf. 1, 22 Int.Rev. 
Rec. 321. 

31. U.S.—U. S. V. Erb, C.C.A.N.T., 
79 F.2d 538. 

32. U.S.—^Massachusetts Bonding & I 
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[ Insurance Co. v. U. S., C.C.A.CaL, 
97 F.2d 879—U. S. v. Hamilton, C. 
aA.Ill., 96 P.2d 878, 117 A.L.R. 446. 

33. U.S.—Maryland Casualty Co. v. 
U. S., C.C.A.I1L, 87 F.2d 646—Hugh- 
son V. U. S., C.C.A.Cal., 59 P.2d 17. 

[ certiorari denied 53 S.Ct. 82, 287 
U.S. 630, 77 L.Ed. 546. 

Interest computed from extension 
date 

Where statute provided that, if 
deficiency was not paid under terms 
of extension extending time for pay¬ 
ment, interest should be collected 
from time fixed by terms of extension 
for payment of deficiency, fact that 
surety on bond to secure payment of 
deficiency did not receive notice of 
taxpayer’s default until several 
months after expiration of extension 
period did not relieve it from liabil¬ 
ity for interest from expiration of 
extension period.—U. S. v, Hamilton, 
C.C.A.Ill., 96 P.2d 878, 117 A.L.R. 446. 

34. U.S.—Royal Indemnity Co. v. U. 

5., C.C.A.ICy., 120 P.2d 136, certio¬ 
rari denied 62 S.Ct. 488, 315 U.S. 
797, 86 L.Ed. 1198—U. S. v. Wag¬ 
ner, C.C.A.Cal., 93 F.2d 77—Mary¬ 
land Casualty Co. v. U. S., C.C.A. 

111., 87 P.2d 646—Hughson v. U, S., 
C.C.A.Cal., 59 P.2d 17, certiorari 
denied 53 S.Ct. 82, 287 U.S. 630, 77 
L.Ed. 640. 

Demaud uot essential to iuceptiou of 
higher rate 

U.S.—U. S. V. Rigali, C.C.A.Cal., 90 F. 
2d 929. 

Terms of bond govern where statute 
inapplicable 

U.S.—U. S. V. GriswoM, Richmond Sc 
Clock Co., D.C.Conn., 21 F.Supp. 
459. 

Six per cent per annum plus one per 
cent a month 

The taxpayer and surety on bond 
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rates on an extension bond imposed by statute or 
regulations^ and, in the case of bonds not directly 
required by statute, the matter of interest and rates 
will be governed by general equitable considera¬ 
tions. S® A suit to recover on the contractual ob¬ 
ligation of a taxpayer’s bond is one to recover dam¬ 
ages for its breach, including both the principal 
amount and interest by way of damage for any de¬ 
lay in payment of principal after the due date.S^ 

Where the debtor is as much responsible for de¬ 
lay in payment as the creditor, and meanwhile has 
had the use of the money, of which the creditor has 
been deprived by default, interest on the principal 
sum at a fair rate is an appropriate measure of 
damage for the delay in payment.ss While state 
statutes fixing interest rates^^ or local common 
law"^^ are not controlling, the state rate may be 
adopted by the court as suitable where it docs not 
conflict with any federal stalutc.^^ In a suit at law 
on the bond, equitable rules relating to interest re¬ 
coverable in suits for an accounting, or for recov¬ 
ery on quasi-contractual obligations arising from 
payment of money by mistake, arc inapplicable.^^ 


§ 575. Discharge and Release 

A taxpayer's bond and Its sureties are discharged 
and released on due compliance with the requirements 
of the bond, as by payment in full of the amount due, 
but not by any acts falling short of a satisfaction of the 
bond or other termination of the surety’s obligations. 

A taxpayer’s bond is deemed to be satisfied on 
due compliance with its terms and requirements,^^ 
and it has been held that a discharge and release 
of liability of sureties or others under the bond is 
effected by payment of the whole tax liability se¬ 
cured thereby,as where such payment is deemed 
to result from a sale of a distillery or its products 
to the government for the amount of the tax due."^^ 
The obligation and rights of the sureties must be 
construed and enforced strictly,'tG and under some 
circumstances a defense may operate in favor of 
sureties and not in favor of the principal.^^ Al¬ 
teration of the bond by substituting a surety for 
one given in the bond discharges the other sureties, 
where the substitution was without their knowledge 

or consent. 

The bond and its sureties arc not discharged or 
released by acts or conditions falling short of a 
satisfaction of the bond or other termination of the 
sureties’ liability,and payment of a portion of 


executed to obtain extension of time 
for payment of deficiency income tax 
assessnKjnt were liable not only for 
amount of deficiency with interest at 
SIX per cent for extension period, but 
also for interest at one per cent a 
month from expiration of extension 
period to date when principal sum 
plus accumulated intcrc.st equaled 
penalty of bond.—-U. S. v. IfamiKon, 
C.C.A.Ill., 90 F.2d S78, 117 A.KTl, 440. 

35 . xJ.S.—U. S. V. Kigali, C.C.A.Cal., 
90 F.2d 929. 

36. XJ.S.—Maryland Cnnunlty Co. v. 
U. S., C.C.A.Kla., 76 VM 026. 

latorest rat© on commoMi-law obli¬ 
gation 

U.S.—Maryland Casualty Co. v. U. S., 
supra. 

37. U.S.—Koyal Indemnity Co. v. IT. 

S., N.Y., 61 S.Ct. 990, 313 U.a 289, 
85 Ij.Kd. 13fit, rehearing denied 02 
S.Ct, 52, 314 U.S. 708. 80 U.Kd. 065. 

38. U.S.— Kc»yai Indemnity Co. v. XJ. 

S., supra. 

39. U.S.-.Uoyal Indemnity Co. v, XJ. 

S., supra. 

lateregt ‘‘providod, for by 

Cinder a staiulory boiui guarantiee” 
ing payment of any tax detlidimcy, 
together with intercHt “provlth‘d for 
by law,” tlte hiw to whlc*.h rt*ft*rt»ncc 
is made is that of the United Stales, 
and the latter statulea eontrol, so 
that it is immat(‘rlal what intiTOSt 
rate may be preHe.rihed by state stat¬ 
ute,—U. B. V. Watpier, aC.A.Cah, 03 
K.2d 77. 


40. U.S.—Royal Indemnity Co. v. U. 

S., supra. 

41. U.S.—Royal Indemnity Co. v. U. 

S., G1 S.Ct 995, 313 U.S. 289, 85 
Ij.Rd. 1361, rehearing- denied 62 S. 
Ct. 52, 314 U.S. 708, 86 U.Ed. 566. 

42 . U.S.—Royal Indemnity Co. v. U. 

S., supra. 

43. U.S.-—Dtitroit Trust Co. v. Wood- 
worth, C.C.A.Mlch., no F.2d 829. 
(‘.erUorari denied 61 S.Ct 551, 312 
U.S. 682. 85 U.Ud. 1120—11. S. v. 
Globe Indiunnity Co., D.C.N.Y., 17 
F.Supp. 838, aUlrmi'd, O.C.A., 94 F. 
2d 57G, certiorari denied Globe In¬ 
demnity Co. V. U. S., 58 S.Ct 1047, 
304 U.S. 575, 82 U.Fd. 1538. 

44. U.S.—“Frb V. U. S., D.C.N.Y., 26 
F.Supp. 994. 

Payment of part of tax 

WhiU'e bond given to secure pay¬ 
ment of taxes for two separate years 
was conditlon(‘d for the payirnmt of 
“any part of smdi tax found by the 
<5ominlHHioner to be duo,” payment by 
princ.lpal of one year's tax, although 
it did not disithargo the wlmle obli¬ 
gation of suridy, rc^duced surety'.M Ua- 
hility pro tanto so that llabiUly to 
that extent could not be kept alive 
to cover intt»rest on tax for the othf'r 
year.*—U, S, v, Morrisdah' <ioal (2o., I>. 
C.Ua,, 50 F.Supp* 138, afilrmed, C.C. 
A., 136 F.2d 021. 

45. U.S.*.-U. 8. V, Triplett, D.C.Va., 
28 F.Cas.No.l6,630, 22 Int.Rov,Roc. 
207, 23 Fit tab,Deg. J’. 186. 

33 O.J. p 330 mim 63, 53. 


Property available but not applied 
It is the duty of the distiller and 
his surotlc's to see that the taxes are 
paid as they accrue, and. if they are 
not paid, the government has its rem¬ 
edy on the bond, although the wines 
produoed during the time the bond 
was in force may have been more 
than suflkiicnt to pay the taxes.—U. 
S. V, Blckct, D.C.ni., 24 F.Cas.No.lt,- 
590, IG Int.Rev.Rec. 85. 

4G. U.S,—U, S. V. Aiken, D.C.Ky., 

no F. 370. 

Iioss wlthiu terms of wareliousiug 
bond 

Tlui sureties on a distiller’s bond 
were not liable, in the first instance, 
for taxes on spirits which wore lost 
after being placed in a warehouse, 
and thus brought within the express 
terms of a warehousing bond, what¬ 
ever their ultimate liability might be, 
should the remedy by suit on the, lat¬ 
ter bond prove unavailing.—U. S. v. 
Guest, S.O., 143 F. 456. 74 C.C.A. 690, 
reheard 100 F. 121, 80 C.C.A. 75. 

47. XT.S.—U. S. V. Aiken. D.C.Ky,, 110' 
F. 370. 

33 C.J. p 339 note 61. 

43. U.H“-U. S. V. O'Neill, CCWls., 

19 F, 5G7. 

49. XT.S.^-dloyal Imlemnity Co. v. U. 
S.. C.C.A.Ky., 120 F.2d 136, certio¬ 
rari denied 02 B.CL 488, 315 U.S. 
797, 86 ti.Kd. 1198—Maryland Caa- 
ualty Co. V. U, a, C.C.A.Fla., 76 
2d 626'«-U. $. V. Drlelittger, DXl 
H.T., 21 X^Jd 211—U. a V, llQmmr, 
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tlie tax does not effect a full discharge of liability 
under the bond.^^ The liability of the sureties on 
a manufacturer's tax bond does not terminate on the 
expiration of the license issued him.®^ Under a 


statute specifically so authorizing, the secretary of 
the treasury may release or cancel a bond for tax¬ 
es in the absence of statutory authority a 

collector of internal revenue lacks such power.^^ 


B. ACTIOISTS OK BONDS 


§ 576. In General 

Suit on a taxpayer's bond ordinarily is an action ex 
contractu, and a formal demand is unnecessary if the 
surety has been otherwise notified that the bond has 
become due and payable. 

A suit on a taxpayer’s bond ordinarily is regard¬ 
ed as one ex contractu to collect a debt due and 
owing in conformity with the terms of the bond,^'^ 
and where the bond is one called for by the laws of 
the United States, a suit thereon should be brought 
in conformity with federal law. 55 A formal de¬ 
mand is unnecessary if the surety is otherwise put 
on notice that the bond is due and payable.55 Where 
the bond is conditioned for payment of such loss or 
damage as may be occasioned by the granting of an 
extension, and none is suffered, there is no breach 
of the bond and the government may not recover 

thereon.57 

§ 577. Right to Sue and Parties 

Under some statutory provisions, the United States 


may sue directly on a taxpayer's bond, or suit may be 
brought in the name of the collector of internal revenue 
or his successor in office. 

Under the provisions of federal statutes, the in¬ 
cumbent of the office of collector of internal reve¬ 
nue at the time when suit is brought ordinarily 
is the proper party to sue on a taxpayer’s bond.^s 
Thus suit may be brought by the successor in office 
to the originally named obligee,and, notwith¬ 
standing abatement of the action by death or res¬ 
ignation of the collector by or against whom it is 
brought, the cause of action or right survives and 
may be enforced by his successor in office.^O The 
collector is not, however, a proper party to a suit 
by a surety for exoneration and enforcement of the 
United States’ lien for taxes as a lien prior to an 
outstanding mortgage, since disposition of the lax 
lien is within the control of the United States and 
not of the collector, under statutory provisions.®^ 

The United States may itself bring the suit on 
the bond instead of suing through the collector.®^ 


C.C.Ohio, 26 P.Cas.No.l5,S94, 17 Int. 
Rev.Rec. 38. 

Defenses see infra § 578. 

Oliauge in. g'ovemment regulations 
diminisliing risfe of surety does not 
effect his discharge,—TJ. S. v. Bornn, 
C.C.A.N.T., 104 F.2d 641, certiorari 
denied Royal Indemnity Co. v. U. S., 
60 S.Ct. 143, 308 U.S. 606, 84 L.Ed. 
506, and Bornn v. U. S., 60 S.'Ct. 143, 
308 U.S. 606, 84 L.Ed. 507. 
Inadvertent act of collector 

Where bond reciting that princi¬ 
pal’s time for payment of income tax 
had been extended was conditioned 
on payment of amount assessed, plus 
penalty and interest, on or before 
certain date, subsequent inadvertent 
filing of notices of lien and release 
thereof by collector of internal reve¬ 
nue did not release surety.—U. S. v. 
Roanoke Motor Co., D.C.Va, 8 F. 
Supp. 228. 

50. U.S.-—Rothensies, to Use of U. 
S. V. Edwin J. Schoettle Co., D.C. 
Pa., 46 P.Supp. 348. 

Iniability for interest not discliarged 
0 .S.—U. S. V. Globe Indemnity Co., 
C.CA.]Sr.T., 94 P.2d 576, certiorari 
denied Globe Indemnity Co, v. XJ, 

S., 58 S.Ct. 1047, 304 U.S. 575, 82 
UEd. 1638. 

51. U.S.—U. S. V. Barrowchff. D.C. 
JSr.Y., 24 F.Cas.No.14,528, 3 Ben. 519 
—U. S. V. Truesdell, C.C.Ohio, 28 P. 


Cas.]Sro.l6,543, 2 Bond 78, 5 Int.Rev. 
Rec. 102. 

52. U.S.—^U. S. V. Alexander, Tenn., 
4 S.Ct. 99, 110 U.S. 325, 28 L.Ed. 
166. 

53. U.S,—^Royal Indemnity Co. v. U. 

S., N.T., *61 S.Ct. 995, 313 U.S. 289, 
85 LEd. 1361, rehearing denied 62 
S.Ct. 52, 314 U.S. 708, 86 L Ed. 565 
—^William C. Atwater & Co. v. U. 

S., D.C.M.Y., 18 P.Supp. 564. 

A contrary position was taken by 
some inferior federal courts prior to 
a decision on the question by the su¬ 
preme court.—Heinemann Chemical 
Co. V. U. S., C.C.A.Pa., 92 F.2d 302— 
Brewerton v, U. S,, Ct.Cl., 9 P.Supp. 
503. 

54. U.S.—Royal Indemnity Co. v. U. 

S., N.Y., 61 S.Ct 995, 313 U.S. 
289, 85 Li.Ed. 1361, rehearing denied 
62 S.Ct 52, 314 U.S. 708, 86 L Ed. 
565. 

Formalities requisite to collection 
of tax are inapplicable in a suit on 
the contractual obligation of the bond 
and the surety may not in such suit 
insist on those formalities.—Royal 
Indemnity Co. v. TJ. S., C.C.A.Ky., 120 
F.2d 136, certiorari denied 62 S.Ct. 
488. 315 U.S. 797, 86 L.Ed. 1198. 

55. U.S.—McCaughn v. Union Pav¬ 
ing Co., D.C.Pa., 60 P.2d 657. af¬ 
firmed, C.C.A., 63 F.2d 258. 

56. U.S.—U. S. V. Griswold, Rich¬ 
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mond & Glock Co., D.C.Conn., 21 P. 
Supp. 459. 

Collector’s letter as equivalent to 
demand 

U.S.—U. S. V. Griswold, Richmond «S: 
Glock Co., supra. 

57. U.S.—U. S. V. Charleston Lead 
Works, D as a, 49 P.2d 281. 

58. U.S.—McCaughn v. Union Pav¬ 
ing Co., D.C.Pa., 60 F.2d 657, af¬ 
firmed, C.C.A., 63 P.2d 258. 

59. U.S.—MacLaughhn v. Philadel¬ 
phia Barge Co., D.C.Pa., 60 F.2d 
333, affirmed, C.C.A., Ladner v. 
Philadelphia Barge Co., 63 P.2d 
258, followed in McCaughn v. Un¬ 
ion Paving Co., 63 F.2d 258, and 
reversed on other ground.s Fix v 
Philadelphia Barge Co., 54 S.Ct. 
270, 290 U.S. 530, 78 L.Ed. 481— 
Bowers v. American Sui*ety Co., 
C.C.A.N.Y., 30 P.2d 244, certiorari 
denied American Surety Co. of 
Kew York v. Bowers, 49 S.Ct. 480, 
279 U.S. 865, 73 L.Ed. 1003—Roth¬ 
ensies, to Use of U. S. v. Edwin J. 
Schoettle Co., D.C.Pa., 46 P.Supp. 
348. 

60. U.S.—Fix V. Philadelphia IBarge 
Co., Pa., 54 S.Ct. 270, 290 U.S. 630, 
78 L.Ed. 481. 

61. U.S.—Maryland Casualty Co. v. 
Charleston Lead Works, D.C.S.C., 
24 F.2d 836. 

62. U.S.—U. S. V. Jureidini, D.C.JST.Y., 
36 F.2d 67. 
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Where, however, the government’s claim for taxes 
has been barred by compromise settlement, the gov¬ 
ernment may not maintain suit on the taxpayer’s 
bond to recover such taxes,since the bond is an¬ 
cillary to the tax debt and does not survive it.^^ 

§ 578. Defenses 

Estoppel or a compromise and settlement may afford 
a defense to the government's suit on a taxpayer's bond, 
but sundry other matters have been held no defense, 
such as excusable delay in notifying the surety, or the 
government's lack of express statutory authority to ac¬ 
cept the bond. 

Defenses which may be available to the defend¬ 
ant in a suit on the bond include cstoppcl^^ and a 
compromise and settlement of the tax debt.^^ Al¬ 
though the law declares that no suit shall be main¬ 
tained for the recovery of any tax illegally assessed, 
until an appeal has first been made to the commis¬ 
sioner, this does not prevent defendant in a suit 
brought by the government on the bond from set¬ 
ting up as a defense the erroneous assessment or 
illegality of the lax.^7 


On the other hand, various matters have been 
held not to constitute defenses to actions on tax 
bonds,such as the government’s lack of express 
statutory authority to accept the bond,^^ an excus¬ 
able delay in notifying the surety of the taxpayer’s 
default,the taxpayer’s inability to pay the tax at 
the time the bond was given,or bankruptcy of 
the taxpayer.72 Forfeiture of spirits for fraud 
does not relieve a bondsman from liability to pay 
the tax,73 and it is no defense in an action against 
the sureties on a distiller’s bond that they had no 
notice of the increased producing capacity of the 
distillery if the principal was notificd.74 Where 
proof is made of legal liability, a contention that, 
under the facts and circumstances disclosed, it 
would be unconscionable for the government to re¬ 
cover from the surety is of no avail.76 Under a 
bond providing for payment of so much of an addi¬ 
tional tax assessment as is not ‘^abated,” a subse¬ 
quent decision that the tax has become barred by 
limitations docs not constitute an ''abatement” with¬ 
in the meaning of the bond so as to defeat recovery 
thcrcon.7G 


63. U.S.—XJ. S. V. Coast Wineries, D. 
C.Wash., 39 F.Supp. 62G. 

64- U.S.—U. S. V. Coast Wineries, 

supra. 

65- U.S.—U. S. V. Coast Wineries, 

supra. 

66. U.S.—U. S. V. Coast Wineries, 

supra. 

Compromise and settlement not 

shown 

S. V. Olidden Co., C.C.A.Olilo, 
119 P.2d 235, certiorari denu'd 
Gliddon Co. v. U. S., 62 S.Ct. 3 32, 
two cases, 314 U.S. 678, 86 L.Kd. 
542. 

Collector laohs authority to com¬ 
promise tax claim a.s respects as¬ 
serted defense of comproml.scn—‘Mar¬ 
lin V. U. S., 4 T.U.Mon., Ky., 487. 

67. U.S.-~Glinkonbeard v. U, S., 
Ohio, 21 Wall. 65, 22 I.i.KId. 477, 

68. U.S.—“Jessup V. U. S., Cal., 1 S. 
Ct. 74, 100 U.S. 147, 27 L.lCd. 86-- 
Miaml Valbw Fruit Co. v. 11, S., 
C.C.A.Ga., 4 5 F.2(l 3(13. <U‘rtiorari 
denied 51 S.Ct. 488, 283 U.S. 841, 75 
I..36d. 1451--U. S. V. O’Neill, C.C. 
Wis., 19 F. 507. 

Validity of luuul mo supra § 673. 
Defense of mutual mistake unavail¬ 
ing* under facts 

U.S,—U. S, V. Oawoffo Falls Corpora¬ 
tion, aC.A.TNT.y,, 113 F.2d 323. 
SuhBe<iu©nt statute extingulsMng* tax 
liability 

Mnaoinu'iit of statute after taxpay¬ 
er voluntarily excKmted bond in con¬ 
nection with e.lalm in abatement pro- 
ti^atlng income and profits tax as- 
fiossmont, collection of which tax wiw 


barred by statute of limitations In 
force when bond was f?ivcn, which 
t'Xliufi'ui.shod lijibility for tax did not 
ai’ftict taxpayer’s obli^rations on bond. 
— U. S. V. Calumet Steel Co., C.C.A. 
Ill., 74 ir.2d 429. 

Granting* of extension by collector 
Fond given to secure time exten¬ 
sion for income tax payment wa,s on- 
forceabU‘, notwithstanding ext(*nsion 
was granted by collector instead of 
commissioner and for ptudod of more 
than SIX monlh.s.—U. S. v. PSwelxai, 
D.C.N.y., 3 3 F.Supp. 554, atllrnmd, C. 
C.A., U. S. V. Wolper, 86 F.2d 715. 

Particular acts of revenue officers 
have bc(*n held not to const It ut(> a 
d<‘f{‘nst‘.—-U. S. V, Slslc, U.O.A.N.C., 
176 F. 885, 100 C.C.A. 355—11. S. v. 
Blcket, D.C.ni., 24 F.'Ca.s.No.l4,590, 16 
Xnl.Uev.Rec. 86. 

The fact that tax was Improperly 
assessed would not defeat an action 
on the bond.“»~lJ. S. v. lOrb, IKC.N.Y., 
79 F.3d 538—U. S. v. .Black, O.C.RY., 
24 F.Uas.Ko.lbOOO, 11 Blalc.hf, 538, 
19 lni.Ucv.n<‘c. 116, 

60. tr.W.-'-U. v. Clark, D.C.J'a., 3 

F.Supi). 375, 

70. S. V, 54wcbcn, U.U.N.Y., 

13 F.Hupp. 554, lUUmuHl, C.C.A., 
U. S. V. Wolper, 8*6 F.2d 715. 
llclc.ase and <UscharK<‘ of surety giUi- 
orally see supra § 575. 

Sxrrety occasioning* delay 
Delay of thlrtium monlliH in giving 
mdice of taxpayer's default to surc- 
tlf‘H on bond glvtm to aocuro exten¬ 
sion of time for tax payment wtis 
no dofonso to suit on bond, where 
giving of notice hod boon delayed in 
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reliance on letter from one of sure¬ 
ties reciuesting further extension and 
receipt of several installments from 
sureties.—U. S. v. Zweben, supra. 

71. U.S.—U. S. V. Clark, D.C.Pa., 3 
F.Supp. '3'75. 

72. U.S.—Maryland Casually Co. v. 
U. S., Ct.Cl., 32 F.Supp. 746, 

Failure of g*ovemment to file claim 
in bankruptcy 

Bowers V. American Surety 
Co., C.C.A.N.Y., 30 F.*2d 214, certio¬ 
rari denied American Surety Co. 
of N('W York v. Bow('r.s, 4 9 SCI. 
4S0, 279 U.S. 865, 73 U.Fd. 1003. 
Disallowano© of claim in bankruptcy 
Bankruptcy refertufs disallowance 
of income tax claim Pled against 
(axpayi'r's bankrupt cistalc was no 
d(‘f(!n,s(^ to government’s common-law 
action against surety on taxpayer’s 
bond given to obtain delay in cn- 
forcenumt of tax, the bond being 
conditioned on payment of didlcJi'iKiy 
In tax found due by eomml.ssioiuu* in 
abalenu'nt proceeding, not on iuxoM 
taxpayer might l<*ga.lly owe*.--Mary¬ 
land Casualty Co. v. U. S., C.C.A,Fla., 
76 R2d 626. 

73. U.Sr JT. S. V. U. S. 'Fichdlty 
Guaranty Co,, 1 KC.tkinii., 14-1 F, 
866, nwerstnl on (dlun* grounds 158 
F. 60 1, 85 C.C.A. 426. 

74. Utah. CT. B. V. Woodman, 1 
Utah 265. 

7S- tr.B.- ir. B, V. IT. B. Fkbdlty 
Guaranty -Co. of BaUinmre, Md., 
N.a, 221 F* 27. 1.10 C,CU. $51 
70. U.S.-«Gulf Btaiep Steel Co. v. 
U. B., Ala., 53 B.Ci 69. 287 U.S. 
32. 77 D.m 1504 
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Estoppel to assert defense. In a proper case the 
-defendant may be estopped to set up a defense to 
an action on the bond'^'^ or may waive a defense- 

§ 579. Time to Sue, Limitations, and Laches 

Ordinarily limitations governing suits to collect taxes 
or penalties are not operative as bars against suits to 
recover on a taxpayer's bond; but, where the bond is so 
worded that the courts construe it as purely ancillary 
•to a penalty, limitations barring the penalty will bar 
suit on the bond. Laches of governmental officers or 
agents usually does not bind the government so as to 
preclude its recovery on a bond. 

A cause of action on a taxpayer’s bond is sepa¬ 
rate and distinct from one for the collection of tax- 
-es, as is discussed supra § 574 a, and is governed by 
a statute of limitations different from that govern¬ 
ing collection of the tax as such.'^^ Limitations bar¬ 
ring suits to collect taxes^^ or to collect penalties 
and forfeitures^^ have been held not to operate as a 
har to suits on taxpayers’ bonds. On the other 


hand, where the wording of the bond is construed 
as making it ancillary to penalties which it secures, 
the barring of the collection of the penalties by lim¬ 
itations also bars an action on the bond.^^ Jn any 
event, a statute of limitations as to collection of 
taxes has been held inapplicable where it was pass¬ 
ed after execution of the bond,S3 and, where no 
statute of limitations other than that governing suits 
to collect the tax is relied on, and where a suit is 
brought on the bond within the tax limitation pe¬ 
riod, the action is timely.S4 

Laches. The laches or negligence of officers or 
agents of the government does not relieve sure- 
ties.^^ The negligence of officers in failing to col¬ 
lect the tax at the proper time does not preclude the 
United States from recovering the tax in a suit on 
the bond,^® nor is the government bound by its col¬ 
lector’s expression of the view that time for pay¬ 
ment of a tax could be further extended despite con¬ 
trary statutory provisions. 


'77. U.'S.—U. S. V. ’Fidelity & Deposit 

Cd, of Maryland, CC.A.CaL, .80 F. 
2d 24, certiorari denied Fidelity & 
Deposit Co. of Maryland v. U. S., 
•56 S.Ct. 747, 29>S U.S. ‘eG-S, 80 L.Ed. 
1390—U. S. V. Clark, D.C.Pa., -3 F. 
Supp. 375—U. S. V. Zweben, D.C. 
NY., 13 F.Supp. 554, affirmed, C.C. 
A., tr. S. V. Wolper, 86 F.2d 715. 
“Y!3toppel to question validity of ’bond 
U.S—Miami Valley Fruit Co. v. U. 
S., C.C.A.Ga., 45 F.2d 30:3, certio¬ 
rari denied 51 S.Ct. 488, '283 U.S. 
841, 75 L.Ed. 1451. 

VS. U.S.—Rothensies, to Use of U. 
S. V. Edwin J. Schoettle Co., D.C. 
Pa., 46 F.Supp. 348. 

'7^. U.S—U. S. V. Griswold, Rich¬ 
mond & Glock Co., D.C Conn., 21 F. 
Supp. 459. 

Collection of penalty 
Suit against sureties on bond, con¬ 
ditioned on compliance with permit 
ifor production of industrial alcohol 
.■and particular product manufactured 
therefrom and on payment of taxes 
and penalties, held not “suit or pros¬ 
ecution for collection of penalty,” 
within five-year statute of limita¬ 
tions applicable thereto.—U. S, v. 
Hartford Accident Sc Indemnity Co., 
D.C.Md, 15 F.Supp. 791. 

.80. US.—U. S. V. John Barth Co.. 
Wis„ 49 S.Ct. 3 66, 27'9 U.S. 370, 
73 L.Ed. 743, followed in, C.C.A. 
Cal., U. S, V. Maryland Casualty 
Co.. 32 F.2d 1020, and U. S. v. Good 
Springs Anchor Co., 32 P.2d 1019, 
which was reversed without opin¬ 
ion 50 S.Ct. 36, 280 U.S. 515, 74 
L.Ed. 5S6—U. S. V. Hamilton, C.C. 
A.I11., 9 6 F.2d 878, 117 A.iL.R. 446— 
U. S V. Erb, C.C.A.N.Y., 79 F.2d 
.538—U. S. V. Calumet Steel Co., 


C.C.A.I11., 74 ‘F.2d 429—Hilton 

Lumber Co. v. Grissom, C.C.A.N.C., 
70 F.2d 892, certiorari denied 5-5 
S.Ct. 143, 293 U.S. 613, 79 L.Ed. 
70-2—U. S. V. Jureidini, D.C.N.Y., 
35 F.2d 57—^McOaughn v. Philadel¬ 
phia Barge Co., D C Pa., 27 F.2d 
628—U. S. V. Onken Bros. Co., D. 
C.Wyo., 23 F2d 367—U. S. v. Mor- 
risdale Coal Co., D.C.Pa., 46 F. 
Supp. 358, affirmed, C C.A., 135 F. 
2d 921, certiorari denied Morris- 
dale Coal Co. V U. S., -64 S Ct. 64, 
320 US. 756, 88 L.Ed. 451—U. S. v. 
Oswego Palls Corporation, D C.N. 
Y., 28 P Supp. i872, affirmed, C.C.A., 
113 F.2d '322—U. S. v. Clark, D C. 
Pa., 3 F.Supp. 375. 

Expiration of limitations before giv¬ 
ing of bond see supra § 574 a. 
Extension bond 

Five-year limitation provided in 
revenue law for collection of tax 
does not apply to action on bond in¬ 
demnifying collector against loss be¬ 
cause of having granted extension of 
payment.—U. S. v. Charleston Lead 
Works, D.C.S.C,, 49 F.2d '281. 

31. U.S.—U. S. V. U. S. Fidelity & 

Guaranty Co. of Baltimore, Md., N. 
C., 221 F. 27, 136 C.C.A. 553. 
Where bond is primary, and not 
ancillary to the tax, as where a liq¬ 
uor bond provides that the obligors 
shall on breach pay an amount equal 
to double the tax, neither the stat¬ 
ute of limitations governing collec¬ 
tion of tax nor that governing en¬ 
forcement of penalties and forfei¬ 
tures applies to bar an action 
brought on the bond.—U. S. v. Frost. 
C.C.A.Tex, 80 F.2d 341, appeal dis 
missed Frost v. U. S., 56 S.Ct. ‘679 
298 U.S. 691, '80 L.Ed. 1409. 

82. U.S.—U. S. V. Springer & Lotz 
C.C.A.N.Y., 69 F.2d 819. 

820 


Bond conditioned on penalties being 
“payable” 

Where condition of bond to United 
States was that principals with per¬ 
mit to sell intoxicating liquors while 
Eighteenth Amendment was in force 
should pay all taxes, assessments, 
and penalties “payable” under Na¬ 
tional Prohibition Act and other in¬ 
ternal revenue laws and taxes and 
penalties were barred by limitations, 
action could not be maintained on 
bond because the penalties, being 
barred by limitations, were no long¬ 
er “payable” w’ithin the contempla¬ 
tion of the bond, the bond being an¬ 
cillary thereto because of its phrase¬ 
ology and not a primary and inde¬ 
pendent obligation.—U. S. v. Spring¬ 
er & Lotz, supra. 

83. U.S.—U. S. V. Wyoming Central 
Ass’n, C.C.A.Wyo., 70 P.2d 869. 

84. U.S.—Gray Motor Co, v. U. S., 
C.C.A.Tex., 16 P.2d 367. 

85. U.S.—U. 'S. V. Barrowclifl’, D.C. 

N.Y., 24 F.Cas.No.14,528, 3 Bon 

519—U. S. V. Hosmer, C.C.Ohio, 26 
P.Cas.No.15,394, 17 Int.Rev.Rec. '38. 

33 G.J. p 339 note 54. 

86. U.S.—U. S. V. Mullins, Ky., 119 
F. 334, 56 C.C.A. 238, certiorari de¬ 
nied 23 S.Ct. 851, 189 U.S. '513, 47 
L.Ed. 924. 

33 C.J. p 339 note 65. 

87. U.S.—U. S. V. Griswold, Rich¬ 
mond & Glock Co., D.C.Conn., 21 F. 
Supp. 469. 

Failure to enforce payment not an 
“extension^’’ 

U.S.—U. S. V. Griswold, Richmond Sc 
Glock Co., supra. 
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§ 580. Pleading 

The general rules of pleading in civil actions ordi¬ 
narily govern pleadings in actions on taxpayers' bonds, 
and usually it is sufficient for the government to allege 
the execution and contents of the bond, breach of its 
conditions, and damages. 

The general rules governing the plaintiffs initial 
pleading in civil actions ordinarily control in re¬ 
spect of the plaintiff’s first pleading in a suit on a 
taxpayer’s bond,^^ and in respect of the answer or 
plea of the defendant in a suit on the bond.S9 A 
petition ordinarily is sufficient where it avers the 
execution and contents of the bond, the breach of 
its condition, and the amount claimed as damages,^® 
and, since allegations as to the assessment of the 
tax prior to the giving of the bond are merely by 
way of inducement, it is unnecessary for the peti¬ 
tion to set forth the prerequisites of a valid assess¬ 
ment as though the suit had been one to collect a 
tax.^i In a suit to recover a penalty on a dis¬ 


tiller’s bond the declaration should set forth with 
reasonable certainty the governing acts and regula- 
tions.^2 Improper assessments^ or duress^^ should 
be pleaded as matter of affirmative defense. 

§ 581. Evidence 

The government suing on a taxpayer's bond has the 
burden of proving its case, and general rules control as to 
admissibility and weight and sufficiency of the evi¬ 
dence. 

The burden rests on the government, suing on a 
taxpayer’s bond, to prove the essential elements of 
its case,95 but the court will take into account prop¬ 
er presumptions.^® An internal revenue tax assess¬ 
ed by the commissioner is prima facie evidence of 
the amount due against both the distiller and his 
surety,but it is not conclusive. General rules 
governing in civil actions ordinarily control in de¬ 
termining the admissibility^^^ and weight and suf¬ 
ficiency! of the evrdcncc in such actions. 


88. U.S.—U. S. V. Sisk, N.C., 17C F. 
885, 100 C.C.A. 855—-TJ. S. v. 
Thompson, D.C.Ky., '15 P. 4 68— 
U. S. V. O’Neill, G.C.Wis., 3 0 F. 
567. 

Complaint or declaration, lield. sufli- 
cient 

(1) Generally.—U. 'S. v. U. S. 
Guarantee Co., D.C.Md., 34 F.Supp. 
911. 

(2) Xn an action for breach of a 
distillery bond, consistinpr of the re¬ 
moval of spirits from the distillery 
without paying- the internal revenue 
tax thereon, the recital in the com¬ 
plaint of an a.ssossment by the. com¬ 
missioner of internal revenue did not 
have the effect of basing the .suit on 
the assessment, or prc^eliide recovery 
as In an action of debt, as It might 
fairly he ri'garded as merely assert¬ 
ing a prima facie mmsurc of dam¬ 
ages.—XJ. S. V, XT. S. Fidelity 
Guaranty Co. of Baltimore, Md., N. 

C. , 221 F. 27, 1.36 C.C.A. 553. 
PoeXaratiOM, or complaint h®ld insxUBa- 

cient 

S. V, Hartford Accident <Sr 
Indemnity Co., D.C.Md., 15 F.Supp. 
791. 

AmeudmeXLt 

In suit by former collector of in¬ 
ternal revenue on bond for taxes, 
leave should be granted to amend by 
making pre,s(mt (Hjlh'otor plaintiff.- - 
McCaughn v. XTnlon I'avJng D.C. 
Pa., 60 lG2d 667, afUrmed, C.C.A,, 03 
F.2d 258. 

Admissibility of ©vid®no© tiJaaor 
pleadixLgs 

D. S.—xr, s. V. Coast Wineries, ec. 
A.Wa.sh., 131 F.2d 643. 

89. XT.S.»-.tI. S. V. Chouteau, Mo., 

102 XT.S. 603, 26 216, fol¬ 

lowed In XJ. B. y. Xnrici, 102 XJ.S. 
.612 note, ‘26 L.Bd. 249 note. 


Answer held suiSLclent on demurrer 
IJ.S.—XJ. S. Fidelity Si: Guaranty Co. 
V. XJ. S., Conn., b58 P, 604, 8i5 C 
C.A. 42-6. 

90. U.S.—U. S. V. Springer Sc Lotz, 

C. C.A.N.y., 69 F.2d 819—XT. S. v. 
Charleston Xjcad Works, D.C.S.C., 
4 9 3A2d 281—Miami Valley Fruit 
Co. V. XT. S., C.C .A..aa., 45 F.2d 303. 
certiorari denied -SI S.Ct. 488, 283 
U.S. 841, 75 'D.rCd. lt51™TX. S. v. 
Hart ford A eel dent S: Indemnity 
•Co., D.C.Md., 15 F.Supp. 793. 

91. U.S.—Miami Valley Fruit Co. v. 
IT. S., C.'n.A.Ga., 45 F.2d 303, cer¬ 
tiorari fhoiied 51 SCI. 4$S, 283 XT. 
S. 841, 75 I..Md. 1451. 

92. (T.S.- tr. S. V. Zemel, C.n.N..T., 
137 F. 9'89. 

93. U.S.—ti. S. V. Conver.Me Cooper¬ 
age Co., D.Cm., 42 F.2d 227. 

Objection not available by donutrrer 
U.S.- -XT. S. V, <T<mv<‘rsei Coopi'rage 
Co., supra. 

94. xr.S.— XT. S. V. Wyoming Central 
Ass’n, C.C.A.Wyo., 70 F.2d 869— 
XT, S. V. Conver.MO Cooperage Co., 

D. C.rn., 42 lC2d 227. 

95. XT.S.-^-U, S. V. ('iharle.ston (T.i^ad 
Works, D.C.S.C., 49 F.2d 281—U. 
S. V. Steinberg, D.C.N.Y., 28 F. 
Supp. 328. 

damage® 

T<» recover on taxpayeFa bond ac¬ 
companying ahat‘<unenit <dalm and 
saving collector harmless on ofnctnl 
bond, government must prove* dmn- 
agefl.--XT. S, V. Wyoming Central 
Km^n, HCA.Wyo., 70 F.2d '869. 

90. tT.S.--<XT. S, V. O^Noin, O.C.Wis., 

19 F. 567. 

Two mmmmmtn^ covering part lab 
!y the samo period, will bo preaumed 
to bo for different lltiuora till the 
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contrary is shown.—IT. S. v. O’Neill, 
supra. 

97. U.S.—U. S. v. Rindskopf, Wls., 

105 U.S. 418, 26 X...Fd. 1131—U, S. 
T'l’^idelity & Guaranty Co, v. U. S., 
Conn., 201 F. 91, 119 C.C.A. 429. 

9a U.S.—XT. S. V. RIndskopf, Wis., 
105 U.S. 418, 26 L.Fd. 1131. 

99. U.S.—.Tessup V U. S., Cal., 1 S. 

Ct. '74, 106 U.S. 147, 27 T..Fd. 85— 
U. S. V. FUh'lUy Sc Casualty Co. of 
New York, C.C.A.Pa„ 115 R2d 475 
—XT. vS. V. Bristow, 0 C Ky., 20 F. 
378—-XT. S, V. TIeincm'uuin Chi'mical 
Co., D.C.Ba., 1:0 F.Supp. 365, re¬ 
versed on other grounds, C.C.A., 
Helni'mann Ohemica.1 Co. v. XT. S., 
92 F.2d '302—XT. S. v. Myers, C.C, 
Va., '27 F.ra.s.No.in,846, 3 XTughos 
239, 24 Xnt.Rev.Rec. 44. 

D n.S,"--Bechtel v. XT. S., N.Y., 101 
TT.S. 597, 25 H.Ed. 1019—TT. S. v. 
Bornn, D.C.N.Y., 20 F.Supp. 536, 
modiflecl on other grounds, C.C.A., 
104 F.2d 641, certiorari denii'd 
Royal Indemnity Co. v. XT. S., '60 
sot. 143, 308 TT.S. 006, 84 I..Ud. 
506, and Bornn v. U. S., 60 S.Ct. 
143, 308 US. 606, 84 Tj.Fd. 507. 
Bvideuoe held suffleiout 

(1) To stiHlaln jwlgmcait for the 
govivmnent.’ -Maryland Casually C4». 
V. XT. S., C.C.A.HI., 87 F.2a 016, 

(2) To show hrea.(‘h of hon<l.' IT. 
S. V. Hamm on, C.cbA.UI,, 96 F.2d 
878, 1 17 A.h.lt. 446. 

(3) To show denuutd for payment, 
-‘IT. B. V. Griswold, Elchnumd ^ 
Clock Co., D.C.Conn,, 21 F.Supp. 459. 
Evldeuoe held iuiuffloieut 

(1) To prove plea of performance. 
-U. B. V. Powell, Tenm, 14 Wall., XT. 
H., 493, 20 1.4. M. 7i0. 

(2) To prove right to intoroit re- 
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§ 582. Trial and Judgment 

The trial of actions on taxpayers' bonds ordinarily 
is governed by the general rules applicable to civil ac¬ 
tions, and judgment should be entered for the amount 
recoverable. 

The general rules governing trial of civil actions 


ordinarily control questions as to trial arising in 
actions on taxpayers' bonds.2 Judgment should be 
entered for the amount properly recoverable.^ The 
extent of liability on a taxpayer’s bond, including 
interest recoverable thereon, is discussed supra § 
574 b. 


XV. BONDED WAREHOUSES AND GOODS IN BOND 


§ 583. In General 

Questions as to bonded warehouses and goods in 
bond under the Internal Revenue Laws have gen¬ 
erally arisen in connection with distillery warehous¬ 
es considered infra §§ 584-586. 

Examine Pocket Parts for later cases. 

§ 584. Distillery Warehouses 

Under statutory provisions distilled spirits may be 
subject to tax while in storage or may be excused from 
tax while stored in bonded warehouses. Abatement or 
remission of tax otherwise due if spirits are lost through 
theft or other casualty while in a bonded warehouse 
depends on the provisions of the statutes. 

Under statutory provisions liquor may be taxable 
although kept in a bonded warehouse,^ or may be 
stored in a warehouse without payment of tax on 


the giving of a bond conditioned that the tax will 
be paid on removal,^ but under some provisions 
spirits may not remain in storage in the warehouse 
after payment of the tax.^ Deposit of spirits under 
such statutes is solely for the benefit of the distiller, 
to enable him to give bond for the tax instead of 
paying it at once, and does not impose on the gov¬ 
ernment responsibility for the stored spirits'^ or 
change the property rights of the parties.^ Since 
these warehouses are agencies of the United States, 
they are subject to their exclusive regulation, and 
the provisions of state laws are inoperative as 
against spirits held therein.^ 

Although under some statutes a distiller or im¬ 
porter has been held liable for the tax on liquor 
stolen therefrom without his knowledge or con¬ 
nivance,^^ under other statutes there may be an 


served by grovernment.—^U. S. v. 
Steinberg, D.C.N.Y., 2^8 F.Supp ••328 l 

(3) To show duress in obtaining 
execution of bond.—U. S. v. Oswego 
Palls Corporation, C.C.A.N.T., 113 F. 
2d ■3'22—U. S. V. Root, C.C.A.Tex., 62 
F,2d 385, certiorari denied Root v. 
U. S., 53 S.Ct. 593, 289 U.S. 733, 77 
L.Bd. 1481. 

(4) To show other matters.— 
Rothensies, to Use of U. S. v. Edwin 
J. Schoettle Co., D.C.Pa., 46 F.Supp. 
34'8. 

2. U.S.—U. S. V. Oswego Falls Cor¬ 
poration, D.C.N.Y., 28 F.Supp. 872, 
affirmed, C.C.A., 11'3 F.2d 322. 

Instructions 

U.S.—U. S. V. Rindskopf, Wis., 105 
U.S. 418, 26 L.Ed. 1131. 

3. U.S.—U. S. V. Erb, C.C.A.N.Y., 79 
F.2d 5'38. 

Liability to full amount of bond 
U.S.—U. S. V. Loeb, C.C.N.Y., 14 F. 
688 . 

4. U.S.—Burrough v. Abel, C.C Pa , 
100 F. 6 6, reargued 102 F. 131— 
Westfall V. Shook, C.C.N.Y., 29 P. 
Cas.No.17,448, 5 Blatchf. 3.83, >5 Int. 
Rev.Rec. 54. 

Hegauging 

Under Act May 28, 1880, 21 U.S.St 
at Li. p 145, providing for the pay-, 
ment of taxes on spirits in bonded 
warehouses, regauging, as required 
by § 17, IS an important step in de¬ 
termining how much loss by leakage 
or evaporation there has been, and 


what the tax shall be, and is the pre¬ 
requisite to any claim.—Corning & 
Co. V. U. S., 34 Ct.Cl. '271. 

5. U.S.—U. S. V. South Branch Dis¬ 
tilling Co., C.'C.Ill., 27 P.Cas.No. 
16,359, S Biss. 162. 

N.Y.—Van Schoonhoven v. Curley, 
86 N.Y. 187. 

6. U.S.—George v. Fourth Nat. 
Bank of Eouisville, C.C.Ky., 41 P. 
257. 

7. U.S.—U. S. V. Witten, Va., 12 S. 
Ct. 372, 143 U.S. 76, 79, l36 iL.Ed. 
•SI. 

Puerto Rico.—Porto Rico Distilling 
Co. V. Treasurer of Porto Rico, 26 
Puerto Rico 4*64. 

8. U.S.—Farrell v. U. S., Ill., 99 U. 
S. 221, 25 L.Ed. 321—U. S. v. Mc¬ 
Cullough, DC.N.Y., 26 P.Cas.No. 
15,66:5, 22 Int.Rev.Rec. 202. 

’3'3 C.J. p 340 notes 76-78. 

Insurance 

(1) The person placing spirits in 
the warehouse has an insurable in¬ 
terest to the amount of the value of 
the spirits and the tax.—Germania 

I Fire Ins. Co. v. Thompson, Ky., 95 
U.S. 647, *24 L.Ed. 487. 

(2) An insurance policy without 
reference to the tax entitled insured 
to include the t^x In his recovery in 
fcase of loss, if insured was liable, 
f—Hedger v. Union Ins. Co., C.C.Ky., 
)17 F. 498. 

(Title and rights of purchaser 

(1) A purchaser of the spirits 
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from the distiller, without physical 
delivery of the property, acquired a 
title good against the distiller's 
creditors, if the transaction was val¬ 
id by law of the state.—Taney v. 
Penn Nat. Bank of Reading, Pa., 187 
P. 689, 109 C.C.A. 437, affirmed 34 S. 
Ct. 2S8, 232 US. 174, 58 L.Ed. 558. 

(2) The purchaser at foreclosure 
sale of a bonded warehouse did not 
thereby become the warehouseman 
of the spirits stored by the mortga¬ 
gor therein.—Packer v. International 
Trust Co., 139 N.E. 808, 245 Mass. 
267. 

Seizure of spirits under process 

(1) Spirits in the warehouse have 
been held not liable to seizure by a 
sheriff: under stale process. 

U.S.—McCullough V. Large, C C.Pa., 
20 P. '309. 

Mass.—Sherley v. McCormick, 135 
Mass. 126. 

(2) A sheriff under an execution 
might sell the spirits without enter¬ 
ing the warehouse and making a sei¬ 
zure, and the purchaser would ac¬ 
quire the title of the owner.—Kiel v. 
Harris, 31 Int.Rev.Rec. 408. 

9. U.S.—George v. Fourth Nat. 

Bank of Louisville, C.C.Ky., 41 P. 
257. 

33 C.J. p '340 note 87. 

10. U.S.—Hamilton v. Kentucky 

Distilleries & Warehouse Co., C.C. 
A.Ky., 28,8 F. 326. 
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abatement or remission of the tax in cases coming 
within the contemplation of the statutes,as where 
the place from which liquor was stolen is regarded 
as a ^'distillery or bonded warehouse” within the 
meaning of the statute,but the tax has been held 
due where the facts failed in any substantial par¬ 
ticular to meet the statutory requirements.^3 The 
test as to whether a warehouse is "bonded” within 
the meaning of statutes of this character is wheth¬ 
er the government has exercised dominion over the 
premises,^^ and distillei’y warehouses have been 
deemed bonded warehouses of the United Slalesi^ 
in the joint custody of the internal revenue store¬ 
keeper and the proprietor.^® 

§ 585. - Withdrawal from Warehouse 

Spirits may be withdrawn from bonded warehouses 


on due compliance with the statutes and regulations, 
such as those with reference to issuance of permits; the 
purpose of bonds required on withdrawal is to allow the 
owner of the spirits to withdraw them for a nontaxable 
use and to protect the government's right to revenue in 
event of diversion from such use to a taxable use. 

Where a statute imposes requirements with re¬ 
spect to the giving of a bond on withdrawal of spir¬ 
its from a warehouse, revenue officials may not dis¬ 
pense with such requirements.^'^ Statutes and reg¬ 
ulations governing the giving of bonds for with¬ 
drawal of specially denatured alcohol in the manu¬ 
facture of industrial products were enacted and pro¬ 
mulgated to facilitate the collection of revenue 
from distilled spirits.^® The primary purposes of 
bonds of this character arc to indemnify the gov¬ 
ernment against possible evasion of the basic 


11. U.S.—‘Carter v. Bauman, C.C.A. 

Cal., 19 F.2d 855. 

'Construction of statute 

(1) In pfoncral.—Crystal Springs 
TDisliilery Co. v. Cox, Ky., 4 9 F. 555, 
1 C.C.A. 36'5—Bernhcim Distilling Co. 
-V. May os, D.C.Ky., 268 F. 6'29. 

(2) “A warehouse Is a stort'house' 
for the safe-keeping of goods and 
merchandise."—Carter v. Bauman, C. 
■G.A.Cal., 19 F.2d i8:55, 8i57. 

(3) "Distillery bonded warehouse" 
is a term which means not only a 
bonded warehouse kept at the distil¬ 
lery, hut a bonded warehouse, wher¬ 
ever kept, or hy whomsoever owned, 
in which the products of the distil¬ 
lery are stored pursuant to the laws 
*of the United Sta,t<'s govi'rnnu'ut and 
under th(5 supervision of its oillcers. 
—Louisville v. Louisville Uuhlic 
Warehouse Co., 53 S.W. 201, 293, lOT 
;Ky. 184, 21 Ky.L. SGT—t'H C.J. p .1288 
note 32. 

(4) A "fortifying room" mn.y he 
dednecl n.s an Inclos(»d place on Ihti 
premises of a hoiuh'd winery desig¬ 
nated and huUt under the supervi¬ 
sion of the tax authorllit's for th«^ 
deposit, Htora,ge, and use of brandy, 
when UwSed to fortify wine, on which 
the intcunal revenuie ta,x, has not 
been paid." • Uaunmn v. Carter, 

Cal., 14 F.2d 118, aHlnned, C.C.A., 
'Carter v. Baurmui, 19 F.2d 855. 

(5) "Olhf'r (casualty," as tin' term 
is employ('d !n slatut(‘H 'rc'mltUng or 
abating iaxt's on spirits In horuh'd 
warohouses lost hy "aeeldental fire 
or other casually," tn(*ans an acci¬ 
dental destruction by some cause of 
like charact('r and (»pcration m lire, 
such as lightning, flood, oyclcm<% 
storm, or other uncontrollable force, 
which ordinary prudence and fore¬ 
sight could not guard against and 
prevent—Crystal Springs BlstilUmy 
Co, V. 'Cox, Ky., 49 F. 655, 558, 569, 1 
C.O.A. 300. 

"12. U.B.—Bauman t. Carter, D.C. ^ 


Oat, 14 P.2d 118, affirmed. C.C.A., 
Carter v. Bauman, 19 F 2d 855. 
The fortifying- room of a bonded 
winery is to he d<'(*mc'd a distillery 
or bonded warehoiise within the pur¬ 
view of the statute.—Bauman v. 
Carter, D C.Cal., 14 F.2cl 11.8, af¬ 
firmed, C.C.A., Carter v. Bauman, 19 
F.2d 8'5'5. 

13. IT.S.—^Crystal Springs DistilP'ry 
Co. V. Cox, Ky., 49 F. 5155, 1 C.C.A. 
•365. 

Xioss not by ^*other casualty” 

T.<oss ri'sulting from undiscover- 
al)l(^ wormhole.s, or tho warping of 
barriils from excessive summer heat, 
is not a loss by "othim casualty" 
within the mi'aning of the statute 
so a,s to ex(‘us(‘ payment of the ta.x. 
—Crystal Springs Disiilli'ry Co. v. 
Cox, supra. 

Tax due despite owneFs freedom 
from fault 

When th(‘ commlssioiu'r regards a 
loss from caufies not conslituting 
"other caHua,Ui<‘.s" as ('xc('ssiv(‘, lie 
ha,H a.tilhorily, und<'r sonu' ;)rovisloiiH 
to ordi'i* tlH' withdra,\va,l of (h<‘ spir¬ 
its from the warehoust^ bi'fort' Uu' 
three yi'ars of the bond have (*xplr('d, 
and to r(‘(iiilrc payment of tlu' lax 
on the ctunutity originally cnt<'red, 
without making any allowance under 
the act for th<' loss, c'ven thoiigh it 
occurred without the fraud or iH'gll- 
g<'tn‘e of the owniu*.- 'Cry.slal fSpriiigs 
I)i.MMlh‘ry -Co. v. Cox, supra. 

Spirit® in. transit 

Cndr'f a stntul(» providing for th(‘ 
<‘.sfahllshment of general hondc'd 
warehouses, the provishms f<»r al- 
lowancf* for loss hy dre or other un¬ 
avoidable ncoldent do not extend to 
the of such a loss while sidrits 

arc !n transit from a distillery ware¬ 
house to a general lamthMl ware'- 
hmiHA*-*Creenbrier Plstlllery v. 

.roimson, Ky., m F, m, n C.C.A, 74. 

14- tr.a.—Bauman v. Carter, D.O, 
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OaL. 14 F2a US. afUrmf'd, C.C.A., 
Carter v. nauman, 19 F.2d 855. 

35. U.S.—Taney v. Penn Nat. Bank 
of Heading, Pa., 34 S.Ct. 288, 232 
U.S. 171, 58 L.Fd. 558—-XT. S. v. 
Powell, Tonn., 14 Wall. 493, 20 L. 
Md. 726. 

16. U.S.—XT. S. v. WlLLen, Va., 12 S. 
Ct. 372, I'iS U.S. '76, .36 T..Kd. 81— 
Pa,ttison V. Dale, Ohio, 196 F. 5, 
115 C.C.A. 639. 

17. XT.S.—XT. S. V. Allen, C.O.N.T., 
24 F.Cas.No.14,432, 7 Ini.Hev.Rec. 
163. 

18. IT.S.-U. S. V. Clidden Co., C.C. 
A.Ohio, 119 P.iqi :> 35 , t'('r|iorari de- 
ni('d Clidden Co. v. XT. S., 62 S.Cl, 
182. I wo eases, 314 XT.S. 678, 86 L. 
Fd. 5'1'2. 

Such statute was without intent 
Unit cl('na.tur('d spirits as to whhffi 
th<' tax h.nd not h('('n paid could b(‘ 
r('mov<'(l frc'oly from l>ond<^d ware- 
houst's and Uu' ?ilcohol (‘xlracledi and 
sold fr ('0 of tax while at the same 
tinu^ alcohol without denaturant.s, as 
to which Iho tax is unpaid, should 
not be HO removed.—U. S. v. Gllthh'n 
Co., C.C.A. Ohio, no rA2d 235, C('rtio™ 
rari d<‘nie<l Clidden Co. v. U. 'S., 62 
S.(h. 182. two casi's, 314 U.S. 678, 86 
542. 

Bopoal of statute 

Bontls given to seemre romovnls 
a,r(' valid to H<‘<*ur(^ the pt'rformancc 
of tlu'lr conflUion.s art<'r rcp(‘al of 
the law n.llowing romovnl.M undc'r 
l)ond; Huc'h rcpt'nl cannot destroy 
(he eontraet and put an end to the 
right of tlu' g(»vt'nuuent to ih<' tax.— 
IT. H. V. XXuteher, (MMlh. 2f> RCas, 
Ni».15,()14, 2 Hiss. 51. 8 Int.itcv.riec. 
UU-“3.3 C.L p 842 note 84. 

la --XT. S, V, Van Schaack 

Brew. Chemical Works, DvC.IlL, 33 
F.Hupp. 822'■'•df. S. V. Hartford Ac¬ 
cident 4 Indemnity Co,, Its F.Hupp, 
791* 
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to ssrve as a substitute for the tax if necessary,^0 
and to insure that all alcohol withdrawn tax free 
for industrial purposes shall be actually so used and 
not diverted to other purposes Where statutes 
do not fix the penal sum of a bond required of one 
withdrawing alcohol from storage for industrial 
purposes free of the basic tax, but merely direct 
the tax official to ^ issue such regulations as may be 
advisable to secure the revenue, the form of the 
bond is left to his discretion circumscribed by the 
nature and amount of the basic tax,22 and in such 
cases the penal sum of the statute must be shown 
to be reasonable and well within the discretion of 
the official.^^ 

Breach of a withdrawal bond renders both prin¬ 
cipal and surety liable in accordance with its 
terms.24 Suit on such a bond is founded on an 
independent contractual obligation,25 and the terms 
of the bond, and not the provisions of the statute 


imposing the basic tax, control in determining the 
liability of the parties.26 If the bond provides for 
penalties at an unreasonable rate, however, recov¬ 
ery thereunder may be limited to the ultimate 
amount of basic taxes lost by reason of diversion, 
but, since the primary purpose of the bond is to se¬ 
cure revenue protecting the government against 
evasion of the tax, a mere change in the unit penal 
sum devised as a means to such end will not defeat 
enforcement of the bond.^^ 

Withdrawal or removal of spirits. The word 
“withdraw,” as employed in statutes regulating tax¬ 
es and bonds applicable to spirits taken from bond¬ 
ed warehouses, has been construed as not used in 
the limited and technical sense of a lawful with¬ 
drawal, but as equivalent to “remove.”29 With¬ 
drawal of liquor without payment of tax is not a 
matter of right but one of privilege which may be 
granted to the permittee under appropriate regula- 


Proof of damagres 

Bonds griven by permittee for use 
of denatured alcohol in manufacture 
of industrial products conditioned on 
compliance with law were for “in¬ 
demnity" and not "penalty," and re¬ 
covery thereon could not be had by 
the United States without proof of 
damages.—U. S. v. Glidden Co., C.C. 
A.Ohio, 119 F.2d 235, certiorari de¬ 
nied Glidden Co. v. U. S., S2 S.Ct. 182, 
two cases, 314 U.S. 67S, 86 L.Ed. 542. 
Bond as contract, not in nature of 
penalty 

A bond given under an early stat¬ 
ute which provided that spirits 
might be removed from a bonded 
warehouse on the giving of a suffi¬ 
cient bond by the distiller was a con¬ 
tract and security, and was not in 
the nature of a penalty.—U. S. v. 
Dutcher, C.C.Ill., 25 F.Cas.No.15,014, 
2 Biss. 51, 8 Int.Rev.Hec. 161. 

20. U.S.—U. S. V. Glidden Co., C.C. 
A.Ohio, 119 P.2d 235, certiorari de¬ 
nied Glidden Co, v. U. S., 62 S.Ct 
182, two cases, 314 U.S. 678, 86 U. 
Ed. 542. 

21. U.S.—U. S. V. Glidden Co.. C.C. 
A.Ohio, 119 F.2d 235, certiorari de¬ 
nied Glidden C3. v. U. S., 62 S.Ct 
182, two cases, 314 U.S. 678, 86 
L.Ed. 542—U. S. v. Bornn, C.C.A.N. 
Y., 104 F.2d 641, certiorari denied 
Royal Indemnity Co. v. U. S., 60 
S.Ct 143, 308 U.S. 606, 84 L.Ed 
506, and Bornn v. U. S., 60 S.Ct. 
143, 308 U.S. 606, 84 L.Ed. 507— 
U. S. V. Van Schaack Bros. Chemi¬ 
cal Works, D.C.IIL, 33 F.Supp. 822 
—U. S. V. Hartford Accident & In¬ 
demnity Co., D.C.Md., 15 F.Supp. 
791. 

IVliat constitutes ^‘diversion” 

If holder of permit authorizing 
withdrawal of alcohol for industrial 
purposes engaged in manufacture of 


’ ethyl acetate merely as a subterfuge 
designed to supply certain persons 
with distilled spirits for conversion 
into beverage form free of the basic 
tax, an "illegal diversion" occurred 
within meaning of bond guarantee¬ 
ing compliance with permit.—U. S. 
V. Van Schaack Bros. Chemical 
Works, D.C.IIL, 33 F.Supp. 822. 
Liability under Act of 1S6S 
U.S.—U. S. V. Dutcher, C.C.Ill., 25 F 
Cas.No.15,014, 2 Biss. SI, <8 Int 
Rev.Rec. 161. 

22. U.S, —U. S. V. Van Schaack 
Bros. Chemical Works, BC.III, 33 
FSupp. 822. 

Bond regulation as witliin commis¬ 
sioner’s authority 

U.S.—U. a V. Bornn, C.C.A.N.Y., 104 
F.2d 641, certiorari denied Royal 
Indemnity Co. v. U. S., 60 S Ct. 
143, .308 U.S. 606, 84 L.Ed. 506 and 
: Bornn v. U. S., 60 S.Ct. 143, 30.8 U. 

I S. 606, 84 L.Ed. 507. 

' 23, U.S.—U. S. V. Van Schaack 

Bros. Chemical Works, D.C.Ill., '33 
F.Supp. 822. 

Sam held arbitrary and excessive 
U.S.—U. S. V, Van Schaack Bros. 
Chemical Works, supra. 

24. U.S.—U. S. V. Stein, G.C.A.Pa., 
119 F.2d 677, certiorari denied 
Stem V. U. S., 62 S Ct. 1'25, 314 U. 
S. 664, '86 L.Bd. 531. 

Breach of bond shown 
U.S.—U. S. V. Glidden Co., C.C.A. 
Ohio, 119 F.2d 235, certiorari de¬ 
nied Glidden Co. v. U. S., 62 S.Ct. 
182, two cases, 314 U.S. 678, 86 
L.Ed. 542—U. S. v. U. S. Fidelity 
& Guaranty Co., D.C.Minn., 1 F.R. 
V. 112 . 

25. U.S.—U. S. v. Van Schaack 

Bros. Chemical Works, D.C.m., 33 I 
F.Supp. 822. I 


26. U.S.—U. S. V. Van Schaack 

Bros. Chemical Works, supra. 

27. U.S.—U. S. V. Van Schaack 

Bros. Chemical Works, supra. 

Penal sum becoming unreasonable 
on reduction of tax 
U.S.—U. S. V. Van Schaack Bros.. 
Chemical Works, supra. 

28 . U.S.—U. S. V. Van Schaack 

i Bros. Chemical Works, supra. 

i 

29. U S.— Hamilton v, Kentucky 

Distilleries Warehouse Co., C.C. 
A.Ky., 288 F. 326. 

Destruction; removal 

(1) Under early statutes the de¬ 
struction of spirits by fire in a 
warehouse constituted a removal so 
as to make the tax payable before 
expiration of the bonded period.— 
Farrell v, U. S., Ill., 99 U.S. 221, 25 
L.Ed. 3 21—33 C.J. p 340 note 84. 

(2) No spirits could be legally re¬ 
moved from the warehouse at any 
other time than after sunrise and 
before sunset, but in case of a fire at 
night it would be the duty of the 
warehouseman to disregard the stat¬ 
ute, when its observance would in¬ 
evitably result in the destruction of 
the property.-—Macklm v. Frazier, 9? 
Bush., Ky., 3. 

(3) Statutory provisions remit¬ 
ting tax in event of loss of spirits 
by theft, fire, or other casualty see 
supra § 581. 

Warehouseman’s duty to sign remov¬ 
al form 

Proprietor of concentration ware¬ 
house after adjustment of commer¬ 
cial arrangements may not arbitrari¬ 
ly refuse to sign as consignor form 
necessary to removal.—Simon v. 
Frankfort Distillery, C.C.A.Ky., 2 F. 
2d 949. 
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tions,^^ and permits will be issued only in com¬ 
pliance with provisions of statutes and regula¬ 
tions.^^ A permit for withdrawal issued by the 
commissioner is not a contract, but is subject to 
such valid regulations as may thereafter be made 
under statute,and the fact that a prohibition di¬ 
rector refused to allow a permittee to withdraw liq¬ 
uor to which he was entitled under his permit does 
not later entitle him to make such withdrawal in 
violation of subsequent valid regulations.^^ In case 
of excessive loss of spirits in warehouse the com¬ 
missioner has authority to order their withdrawal 
before the bonded period has expired, and to re¬ 
quire payment of the tax on the quantity originally 
entered.^4 Spirits purchased by the United States 
while in a bonded warehouse, and withdrawn '^free 
of tax,’' are thereby withdrawn from the operation 
of the internal revenue laws, and there is no occa¬ 
sion for the regauging and adjustment of the tax 

thereon, 2 5 

An order for removal of distilled spirits from 
one warehouse to another on initiation of the pi*op- 
er tax official and pursuant to governing regula¬ 
tions is not invalid because made on the applica¬ 
tion of the owner where consistent with the general 
purposes of the governing statute,and, on execu¬ 
tion of such an order and removal of the spirits 


without payment of the tax or consent of the dis¬ 
tillery warehouseman, his liability on his tax bond 
is automatically terminated,and the proper tax 
official has authority to take a new bond as a sub- 

stitute.ss 

Limitations; evidence. Where the action on a 
bond guaranteeing compliance with a withdrawal 
permit is regarded as contractual in character, lim¬ 
itations governing penalties and taxes cannot bar 
recovery on the bond.^^ General rules control mat¬ 
ters of evidence arising in such actions.^0 

§ 586. -Warehousemen’s Bonds, and Lia¬ 

bility Thereon 

Under the revenue statutes a warehouseman’'s bond 
may be required to secure payment of tax, and such a 
bond has been held cumulative rather than a substitute 
for an annual distiller’s bond. 

Under the revenue statutes a warehouseman’s 
bond covering tax on stored spirits may be requir¬ 
ed,and such a bond is not a substitute for the 
distiller’s annual bond, but is cumulative.The 
fact that spirits arc stolen from the warehouse 
through neglect of the internal revenue officers to 
provide sufficient locks,or stolen from the ware¬ 
house while in possession of the government after 
forfeiture of the distillery and the spirits therein,^ 


30. U.S.—-U. S. V. Bornn, D.C.N.Y., 
20 F.Supn- 33G, modinod on other 
grouncl.s, C.C.A., 104 F.2d 01.3, cer¬ 
tiorari cionled Royal Indiminity Cio, 
V. U. S., GO S.Ot. 143, 3()H V.S. GOO, 
Si L.Ed. 500, and Bornn v. XL S., 
00 S.Ct. 143, 308 V.H. COG, 84 UVaI 
507. 

31. U.R.—-Wmall Grain DiHiniing Sc 
Drug Co. V. Hamillon, O.C.A.Ky., 
276 F. 544. 

Spirits oxxco removed from the diH- 
tlller’H ))ondecl wa-ridimnso to a givi- 
eral bondt^d waruhouHtj (‘.anuol 
again removed to anolbar handl'd 
warehoUHe.—-U. S. v. Five I’lundreil 
and Eight Barrels of Hpiriln, C.C.N, 
Y., 25 F.Cas.No.l5,lX4, 5 lint.Rev,Rec. 
166. 

Permit properly revolcod 
U.S.~Sia,no v. H'elvcring, D.C.M.J., 13 
FSupp. 770. 

Volstead Act constmed 
lT.S.~“Corn(dl v. M'oore, Mo., 42 S.Ct 
1 76, 257 ILB. 401, OG L.Ed. 332. 

33 (tJ. p 337 note 05, p 342 note 23. 

32. IT.H.—Mllhstomi v. Yellowli'y, D. 
C.N.y., 2D0 F. 855. 

33. ir.H.‘'-Minstono V. Yellowley, 
supra, 

34* U.S.—'-Cryatal Springs Distillery 
Co. V. Cox, Ky., 40 F. 1-55, % C.C.A* 
360, 

35. IT. S. V. Mullins, Ky„ 110 

F. :334, 56 aCA, 238, certiorari de¬ 


nied 23 S.Ct. '851, 189 U.S. 513, 47 
B.Ed. 024. 

30. ILS.--Stiles v. Simon, C.C.A.Ky., 
200 F. SG5, 

37. U.S.—Stiles v. Simon, .supra. 

30. U.S.—Stil(‘H V, Simon, .supra. 

39. U.S.—-XL S. V, Oliddi'n Co., C.C. 

A.Ohio, 119 F.2d 235, eorllorarl de¬ 
nied (Jlidden Co. v. U. S., 02 S.Ct. 
1S2, two cas<‘s, 314 U.S. 078, 80 T.. 
Ed. 512—"U. B. V, Bornn, U.C.A.N. 
Y,, 104 F.2d oil, <‘,erliorari dimled 
Royal Iiid(‘mnU,y <lo. v, V, S., 00 
S.Cl. 143, 308 ir.S. OO'G, 84 B.Ed. 
500, and Bornn v. U. S., 00 S.Ct. 
14 3. 308 U.S. GOG, 8t I^Ed. 507— 
U. S. V. Xrrost, C.U.A.T(‘)C., 80 F.2<1 
341, api)eal dismiHsed Frtist v. U* 
S.. 50 S.tn, 079. 208 XT.S. GOt. 80 
.B.Ed. 1400 -U. S. V. Van Selmaek 
Bros. <Uieinh‘al Wt'irks, D.C.Uh, -33 
OAStipp. 822" *U. S. V. XIarlford Ao 
eldc'Ut Sr. Indemnity Co., D.C'.Md., 
in F.Sn.pp. 701. 

Wot a tax iuit 

An a«'Uon for breneh of Xiond giv¬ 
en to proeurt' a permit to obtain tax- 
free aleohol for nonlawerngi' purpos¬ 
es wan not a “tax suit'’ and was not, 
nuhjmd to .stfitute of llrnitationn re¬ 
garding tax miltH.'-'U, H, V. Htidn, C 
C.A.Ba., 119 F.3d 677, eertiorarl de- 
nlt'd Stein, v. V, S., 62 S*Ct. lafn 314 
U.S. 6B4, 86 Um. 521* 
m S, V. Van Sohaaek 

825 


Bros. Chomical Works, D.ailL, 33 
F.Supp. ,822. 

Evidence held sulflclent 

(1) To sustain ri^covory on bond 
geiK'ralJy.— U. S. v. Van Sehaaok 
Bro.s. UXumiii'al Works, supra. 

(2) To .show diver.sion.-—U. S. v. 
St(un, C.C.A.r‘a., 119 F.2d 'G77, cer¬ 
tiorari denh'd Stedn v. U. S., G2 S.Ct. 
125, 314 U.S. 064, 8G L.Ecl. 531. 

4:1. XT.S.—U. S. V. Henry, D.C.N.Y., 
26 F.Ca.s.No.15,350, iS Bon. 29. 
Bi^ox'etioa as to new bond 
I)i.screUon of the eommis.sloncr to 
nxtulre a new warehousing bond will 
not bo int(‘rrorod with unli'Ss it 
clearly appears that ho has exei'ialed 
Xiis authority,—Brown v. Fosit'r, N. 
C., 104 P\ 855, IIG C.C.A. 1. 

42. US.-'dl, S. V. Richardson, D.O. 

N.C., 127 F. 983. 

33 C.J. p 341 nt»t(‘, 01. 

43* U.S.---U'. S. V. Witten, Va., 12 S. 

(U. 37'2, 113 U.S. 70, 70, 30 D.Ed. 
'81. 

33 rj. p ntl note 06, 
iems of ripiritH through theft, dm, 
or other onHualiy aa eff^vrilng re¬ 
mission or abatement irf tax «oe 
supra § 584. 

d4* U.S*—U. S, Fidelity Sr. tRmrim- 

ty Op* of Baltimore, Md., v. U, S., 
Vfi., 230 F. 592, ISO CUA. .50* 
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affords no defense to a suit on the bond to re¬ 
cover the tax in the absence of a statute so pro¬ 
viding. However, an abatement of the tax on spir¬ 
its destroyed in the warehouse operates as a can¬ 
cellation of the bond,^® and it is not revived by a 
revocation of the order of abatement.^S The surety 
on a bond is not liable for the tax on spirits which 
are forfeited and sold subject to tax; if the tax is 
paid, the object of the bond is accomplished, and it 
becomes functus of&cio.'^’^ 

What laza governs. The validity of a warehouse¬ 
mans bond, as far as it depends on the capacity of 
the parties to make it, is to be governed by the law 
of the place where it is made.^s 

§ 587. Transportation in Bond 

Under the revenue statutes transportation bonds may 
be required on the transfer of spirits, tobacco, or oil from 
one district to another, and such bonds, in order to be 
valid, must be executed in proper form. 

Bonds given to protect the collection of revenue 
with respect to goods in transportation are enforce¬ 
able provided they are executed in proper form.'^^ 


Where a transportation bond is conditioned for 
the transfer of tobacco from one district to another, 
the sureties on the bond are responsible for delivery 
of the tobacco to its proper destination, as against 
the contention that they are responsible for deliv¬ 
ery merely of the boxes supposed to contain the to¬ 
bacco,^® and where the boxes are duly delivered, 
but have no tobacco therein, the government may 
hold the sureties on the transportation bond^^ even 
though a government agent had, without examina¬ 
tion of the contents, mistakenly marked such boxes 
as containing tobacco.®^ Under an oil transporta¬ 
tion bond, leakage allowance will be granted only 
in accordance with regulations,^^ and the leakage 
allowance may not be extended by construction to 
include losses from other causes.^^ Under the 
revenue statutes it has been held that distilled spir¬ 
its may be exported to a foreign country free of 
tax, under a through bond, or for shipment to a 
port of export under a transportation bond.^5 If 
the government prevents the performance of the 
condition of a transportation bond by the seizure of 
the spirits, it is estopped to recover on such a 
breach. 


XVI. ASSESSMENT OE TAXES 


A. IN GENERAL 


§ 588. In General 

An assessment of taxes fs a determination by the 
commissioner of internal revenue that taxes are actually 
owing in a certain amount, and must be regularly im¬ 
posed by him in accordance with the statutory authority 
therefor. 

Under the Internal Revenue Code^ 26 U.S.C.A. 
§§ 3640-3646, and similar statutes, the assessment 
of taxes not payable by stamps is made by the com¬ 


missioner of internal revenue on the return made 
by the party taxed or by the collector for him,57 
and such assessment constitutes a determination by 
the commissioner that taxes are actually owing in 
a certain amount.^^ As discussed infra § 615, as¬ 
sessments are normally made on monthly or special 
lists, and the date when the commissioner signs 
a list must be considered as the date of his official 
action in making the assessments^ 


45- ir S.—U. S, V. Alexander, Tenn., 
4 S.Ct '93, 110 U.S. 325, 2i8 L.Ed. 
166. 

'33 C.J. p 341 note 98. 

40. U S.—U. S. V. Alexander, supra. 
47. U.S—-U. S. V. National Surety 
Co, Ga, 157 F. 174, '84 C.C.A. '622. 
33 C.J. p 341 note 1. 

Purcliase of spirits l>y g’overnmeM.t 
U.S.—U. S. V. Aiken, D.C.Ky., 110 F. 
370. 

48- U.S.—^U. S. V. Garlingliouse, D.C. 
N.T., 25 F.Cas.No.15,189, 4 Ben. 

194, 11 IntRev.Rec. 11. 

49. U.S—U. S. V. Turner, C.C.Ohio, 
28 F.'Cas.No.l6,547, 2 Bond 1379. 
Blanks 

A transportation bond, executed in 
blank as to the Quantity of spirits 
and amount secured, is not binding 
unless ratified after the blanks are 
filled.—U. S. V. Turner, supra. 


50- U.S.—Ryan v. U. S., Ind,, 19 
Wall. 1514, 22 L.Ed. 172. 

51. U.S.—Ryan v, U. S., supra. 

52. U.S —Ryan v. U. S., supra. 

53. U.S.—U. S. V. Barrows, B.C.Pa., 
24 F.Cas.No.14,.5'29, 1 Abb. 351, 10 
Int.Rev.Rec. 86. 

54. U.S.—U. S. V. Barrows, supra. 
Solar heat loss is not permissible 

as a leakage allowance.—U. S. v. 
Barrows, supra. 

55. U.S.—Thompson v. U. S., Ky., 
12 S.Ct 299, 142 U.S. 471, 35 L.Ed. 
1084—^U. S. V. Grotenkemper, C.C. 
Ohio, 26 F.Cas.No.15,267, 2 Bond 
140. 

33 C.J. p '342 notes 27-29. 

Beakage allowance denied on mis¬ 
statement of destination 
U.S.—Gregg v. U. S., 4 CtCl. 103. 
sa U.S.—U. S. V. Stewart, D.C.Ul., 
27 F.Cas.No.16,3.99, 2 Biss. 412. 

826 


57. U.S.—^Pioneer Coal & Coke Co. 
V. U, S., CtCl., 14 F.Supp. 661— 
Accardo v. Fontenot, D.C.La., 26J> 
F. 447, affirmed, C.'C.A., 2'78 F. 871. 

58. U.S.—U. S. V. Russell, C.C.A. 
Ala., '22 F.2d 249, certiorari grant¬ 
ed Russell V. U. S., 48 S.Ct. 32.3, 
276 U.S. 612, 72 L.Ed. 731, reversed 
on other grounds 4'9 S.Ct 121, 278 
U.S. 181, 73 L.Ed. 255. 

Commissioner’s determination held 
proper 

U.S.—Holmquist v. Blair, C.C.A., 35 
F.2d 10. 

The law fixes the tax, and the rev¬ 
enue officer is simply the instru¬ 
ment or machinery provided for car¬ 
rying it into effect.—U. S. v. ITodson, 
C.G.Wis., 26 F.Cas.No.15,376, 14 Int. 
Rev.Rec. 100. 

59. U.S.—Davidowitz v. U. S., CtCl., 
58 F.2d 1063—^Welch Ins. Agency 



47 C.J.S. 


INTERNAL REYENVE 


§ 589 


An assessment of tax must be regularly imposed 
in accordance with the statutory authority there¬ 
for,and if any indistinguishable or inseparable 
part or proportion thereof is illegal, the whole as¬ 
sessment is illegal.61 A mistake with respect to the 
rate of tax, amount of tax, or persons liable for 
taxation merely renders the assessment erroneous 
and does not make it void as having been imposed 

without jurisdiction.®^ 

Under the provisions of the Internal Revenue 
Code, 26 U.S.C.A. § 272, and similar statutes, gov¬ 
erning the assessment of deficiency taxes and re¬ 
strictions thereon to enable the taxpayer to con¬ 
test his liability, the taxpayer rpay consent to the 
proposed assessment,®^ and waive the restrictions 
on the commissioner's authority, thereby permit¬ 
ting the assessment and collection to go forward 
with dispatch,®^ and stopping the running of in¬ 
terest.®® 

In the process of assessing taxes, both the gov¬ 
ernment and the taxjjaycr must act in good faith 
and assume and maintain a consistent position to¬ 


ward each other,®® and the taxpayer’s rights should 
not be determined on merely technical grounds.®^ 
Taxes must be levied on a known basis, and such 
basis may not be variable, dependent on factors 
unknown or unknowable at the time the tax is lev¬ 
ied.®® 

§ 589. Powers and Duties of Commissioner 
in General 

The commissioner of Internal revenue Is authorized 
and required to make the inquiries, determinations, and 
assessments of all taxes, and he must correctly and 
legally determine a taxpayer's liability in his final de¬ 
cision, so long as the case is open and under considera¬ 
tion. 

Under the Internal Revenue Code, 26 U.S.CA. 
§ 3640, and similar statutes, the commissioner of 
internal revenue is authorized and required to make 
the inquiries, determinations, and assessments of all 
taxes and penalties imposed by congressional enact¬ 
ment, which come under the heading of internal 
revenue, where such taxes have not been duly paid 
by stamp at the time and in the manner provided 
by law.®® The commissioner must proceed by the 


V. Brast, C.C.A., 55 F.2d 60—U. S. 
V. Bank of Oommcrco & Trust Co., 
D.C.Tenn., 82 P.Supp. 942, affirmed, 
C.C.A., Bank of Commerce <& Trust 
Co. V. XT. S, 124 F.2d 187. 

60. XT. S.—Kerr v. Bowers, C.C.A.N. 

T. , 66 F.'2d 419, cerLiorarl denied 
Clogpr V. Bowers, '54 S.Ct. 440, two 
earsos, 291 U.«. 068, 78 L.Ed. 1054. 

Assessmeixt Ixold valid 

U.S.—XJ. S. V. First TIuntinffton Nat. 
Bank, D.C.W.Va., 34 F.Sup.p. 57:8, 
affirmed, C.C.A., rcir.st Jiunlln«ton 
Nat. Ba,nk v. V. 8., 117 F.2d 376. 
Ballroad under federal control 
U.S.—XT. S. V. X'iLlHlmrKh ^ W. V. 
Ry. Co., CtOk, 46 S.Ct. 493, S'71 

U. S. 310, 70 h.m. 902. 

Bepealed statute construed 

U.a— In re Ar(‘h<T, D.C.N.Y., 1 F. 
Cua.No.OOO, 9 Jkm. 427, 24 Int.Rev. 
Ilcc. 110. 

61. Conn. -Uiibijard v. Brainard, 135 
Conn. ‘568, r<w<'rH(‘d on otluu’ 
feTounclH 12 Wall. 1, 20 h.Fd. 272. 

62. XT.S.—K<‘nHett V. Slivtu’s, C.C.N. 
Y., 10 F. 517. 

03. U.S.—Champion Hived Co. v. U. 

S., CtCL, 30 F.Supp. 254. 

Waiver.s -and conHenlH an aff<*eilng: 
NeceH.4ity of deilehuiey notie.ei 
infra § 600. 

Time for a.yHoasmenit «ee Infra §§ 
669-671. 

aporm of conaant 

A taxpayer need not u«e any par¬ 
ticular form or state its oonstmt to 
deti(ji(mcy assessment nmdo by eenn- 
mlsaioner by the use of any •parileu- 
lar words If consent reiiulin, or may 
bo held to bo reasonably Intended, by 


what ho said.—Champion Rivet Co. 

V. U. S„ 01.C1., 30 F.Supp. 234. 

64. U.S.—Moore v. Cleveland Ry. 
Co., C.C.A.Ohio, 108 F.2d 666. 

Bevlew of audit 

The ffliiiK of waiver after audit 
made in the ffcld, to oxtent that dc- 
ile,i<‘nciefl are ascertained by such 
audit, doe.s not comped commissioner 
imm(‘dlately to asS('Hs and collect de- 
(Iciency, and comm i.s,si oner e..n,n at hi.s 
(‘.<>nv(‘nl(‘ne<‘ r(wiew such audit.-— 
M'ooro V. 'CIcvcdand Ry. Co,, .supra. 

65. XJ.S.—^Moore v. Cleveland Hy. 
Co,, HU))ra. 

60. XT.S.- Phipps V. C. I. R., C.C.A. 
10, 127 F.2(l 211, certiorari denied 
X'hi'pps V. Helvt‘rinK", 63 S.Ct. 3'8, 
817 IT.S. '645, 87 U..Fd. 519—Alamo 
Nat, Ba.nk of San Antonio v. 0. I. 
H., C.C.A.Tex,, 96 F.2d 622. fol- 
lowt‘d In Ah^xaiuicr v. O. I. R., 95 
F.2d G24, ctu’tlorari d('nied '58 S.Ct. 
1047, 304 U.S. 677, 82 H.Fd. 1511,; 
r<‘h<*nrlmr <lenh‘d 68 S.Ct. 1056, *304 
XT.S. 590. K2 b.lOd. 1550, certiorari 
th*ni(‘cl Alamo Nat. Bank of San 
Antonio hy NnphT v. C. J. H., 68 
S.Ct. 1017, 304 ir.S. 577, 82 L.Fd. 
1541, rehearing denied 58 S.Ct. 
1055, 304 U.S. 590, 82 1550. 

Other proo^oding* 

Tln^ fir.t that commhs.shmer took 
an inconidMtent ponition in nnotluT 
l>roceedinK to whleh permma innn- 
plaininit thereof were not madt‘ par¬ 
ties would not reqtilro decision ad- 
verwe to eomminwloner In pendinur 
ljroeeedlnisr.«-'Tprl<^heart v. Commt«" 
Hioner of Internal llevenuo, C.C.A. 
Fla., 77 M\U 704. 
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67. U.S.—Burnet v. National Elec¬ 
tric Ticket Ro^riijtor Co., C.C.A., 56 
F.2d i58'7—Rhode Island Hospital 
Trust Co. V. C. I. R., C.aA., 29 F. 
2d '339. 

68. U.S.—Norris v. C. I R., C.C.A., 

3 34 F.2d 790, 149 A.U.R. 18'24, cer¬ 
tiorari denied 64 S.Ct. 63, 320 U.S. 
7,56, .88 T...Ed. 450, rehearing' denied 
64 S.Ct. 199, 320 XT.S. 813, 8i8 L.Ed. 
491. 

69. U.S.—(^alklns v. Smietanka, U.C. 
111., 240 F. Ii88. 

88 C.X p 855 notes 52, 63. 

Unpaid stamp taxes 

U.S.—Calkins v. Smietanka, supra. 

Commissioner's defloienoy letters 
Btallng rea.sona for denying' exemp¬ 
tion on income claimed to have been 
earned out.side United Stales wore 
h<‘ld not to be a determination thfil 
stuns const ItuU'd tuirned iticomti.- - 
IPuuunonl v. Htdveriag, 73 F.2d 110, 
68 App.U.C. 387, certiorari thmied 55 
S.Ct. 6 12, 294 U.S. 715, 79 1248. 

Commissioner’s finding was lu'kl 
tmt conelu.Hittn, but uliitmile fa,e,t, 
with respecd*. to motion to strikie - 
A.slila.n(l Iron iM-, Mining Co. v. U- S., 
j CL Cl., 56 F.2d 406. 

' Assessor 

(1) By statute, the offle.e of as- 
sesHor neased to exist after July U 
IH73, a,nd Uni power to aHMess taxes 
wa.M vested in the cHumulssloner of 
internal rewenue. ■-tT. S. v. Myers, C. 
C.Va., 27 F.CaH.No.l5,84*6, 8 IIUK'heH 
239, 24 IntJlev.Hee. 44. 

<2) Statutory auiborlly of assess-* 
or adjudleked.--Bailey v. New York 
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precise method prescribed by the statute,'^® and de¬ 
termine the tax in accordance with applicable 
and on sufficient evidence but much latitude for 
discretion is given him in enforcing the revenue 
acts7^ The presumption exists that the commis¬ 
sioner in making an assessment acted on all the 
facts before himJ^ 

In assessing taxes, the commissioner has the 
right; and the^ duty, to make his own investiga¬ 
tion,and he is not confined to the taxpayer’s re¬ 
turn as a basis,or precluded by his former ac¬ 
tion from making a further investigation and en¬ 
tering a determination accordingly;'^'^ he has a 
right to assume that the taxpayer will do his duty 
to deal fairly and truthfully with the government 
in computing his tax liability7^ The commission¬ 
er may revoke a ruling affecting a taxpayer with re¬ 
spect to a specific matter by making a later ruling 
which places the taxpayer in a different position 
in relation to that matter,and he is not bound by 
his former construction of the law if he acts in 
time.^^ 

The commissioner must correctly and legally de¬ 
termine a taxpayer’s liability in his final decision, 
so long as the case is open and under considera¬ 
tion,even though such decision may be made sev¬ 
eral years after returns for the particular years in¬ 


volved were filed,and the fact that the statute 
of limitations bars the collection of a tax deficiency 
in an earlier year does not justify the commissioner 
in distorting income for a later year to rectify the 
previous error.^^ Ordinarily, the commissioner is 
not precluded from reviewing a question of tax lia¬ 
bility because of the ruling of a predecessor,but 
he cannot overrule or ignore the action of a prede¬ 
cessor in abating an increased tax after hearing on 
the merits, unless the decision of the predecessor 
was erroneous or tainted with fraud. Where a 
question of tax liability was still pending when the 
commissioner resigned, it is the right and duty of 
his successor to proceed to a final determination of 
the matter.^^ 

§ 590. Powers and Duties of Collectors in 
General 

A collector of internal revenue has broad authority 
to inquire into what persons and things are subject to 
tax, and to report such taxable persons and things for 
assessment of tax. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§§ 3600-3604, and similar statutes, a collector of 
internal revenue has broad authority to inquire into 
what persons and things are subject to tax, and to 
report such taxable persons and things for assess¬ 
ment of tax in accordance with law.^*^ He may be 


Cent. R Co., K.Y., 22 Wall. '604, 22 
KEd. 840. 

70. U.S.—Dreyfuss Dry Goods Co 
V. Lines, D.C.La., 18 P2d 611, re¬ 
versed on other grounds, C.C.A., 
24 P.2d 29. 

71. U S.—^National Ry. Time Service 
Co. V. C. I. R, C.CA., 88 F.2d 004 
—National Pi,pe Line Co. v. U. S., 
48 F.Supp. 655, 99 Ct.Cl. ISO. 

Betermisiation of reviewing' "body 
Where the commissioner's deter¬ 
mination IS reviewed by the board of 
tax appeals, the amount determined 
by the board must be assessed by 
the commissioner,—C. I. R. v. Kil¬ 
patrick's Estate, C.C.A., 140 F.2d 

887. 

7'2. U.S.—Santa Monica Mountain 
Park Co. v. U. S., D.C.Cal, 20 P. 
Supp. 209, affirmed, C.C.A., '99 P.2d 
450, certiorari dismissed 59 S.Ct. 
647, >306 U.S. 666, 83 L.Bd. 1062. 

73. U.S.—-Dayton Co. v. C. I. R., C 

C.A., 90 P.2d 76‘7—Duesenberg, 

Inc., of Delaware v. C. I. R., C.C. 
A., 84 P.2d 921—Southern Abstract 
& Loan Co. v. C. I. R., C.C.A., 72 
P.2d 130, followed in Weil v. 'C. I. 
R., 92 P.2d 1022. 

74. D/C.—Harriton v. Lucas, 41 P. 
2d 429, 59 App.D.C. 340. 

75. U.S.—Mann v. Anderson, D.C. 
N.Y., 20 F.Supp. 643. 


Where taxpayer kept no hooks or 
records from which his correct in¬ 
come could be ascertained, commis¬ 
sioner had right to look elsewhere 
for his evidence.—Kenney v. C. I. R.j 
C.C.A.La., Ill F.2d 374. 

70. U.S.—Smith V. U. S., D.C.Pa., 22 

F.Supp. 1011—Anderson v. Farm¬ 
ers’ Loan & Trust Co., N.Y., 241 F. 
322, 154 C.C.A. 202. 

Tentative retnani 

Commissioner could base deficien¬ 
cy assessment on tentative return 
filed, since commissioner is free to 
use any information which he re¬ 
gards trustworthy, and is not bound 
by return.—Tameling v. C. I. R., C. 
C.A., 43 P.2d 814. 

77. D.C.—-Harriton v. Lucas, 41 F. 
2d 429, 59 App.D.C. 340. 

Correction of assessment, reassess¬ 
ment, or additional assessment see 
infra § 604. 

78. U.S.—C. I. R. V. Liberty Bank & 
Trust Co., C.C.A., -59 F.2d 320. 

79. U.S.—C. I. R. V. Neal, C.C.A., '65 
F.2d 761, certiorari denied Neal v. 
C. I. R., 54 S.Ct. 92, 290 U.S. 675, 
78 L.Ed. 582. 

Bouht as to interpretation 

The fact that the commissioner's 
original ruling as to taxability of 
certain certificates was reversed by 
a later ruling indicates that the later 

828 


ruling was open to considerable 
doubt, with regard to the proper in¬ 
terpretation of the statute.—Empire 
Trust Co. V. tioey, D.C.N.Y., 18 P. 
Supp 475. 

SO. U.S.—Sharpe v. Q. I. R., C.C.A., 
107 F 2d 13, certiorari denied GO 
S.Ct. 591, :30'9 U.S. 665, 84 L Ed. 
1013. 

81. U.S.—Bohemian Breweries v, U. 
S., Ct.Cl., 27 F.Supp. loss. 

82. U.S.—Bohemian Breweries v. U. 
S., supra. 

83. U S.—Countway v. C. I. R., C.C. 
A., 127 P.2d 69. 

84. D.C.—Stanford University Book 
Store V. Helvering, 82 F.2d 710, 65 
App.D.C. 3G4. j 

85. U.S.—-Penrose v. Skinner, D.C. 
Colo., 298 P. 335. 

sa U.S.—Kelley v. U. S., D.C.Mass., 
27 F.Supp. 570. 

87. U.S.—Accardo v. Fontenot, D.C. 
La., 269 P. 447, affirmed, C.C.A., 
278 P. 87’1. 

Powers and duties of collectors in 
collection of taxes see infra § 784. 
Estate tax return 
Where executor is unable to ob¬ 
tain from a person possessed of tax¬ 
able property, the data necessary for 
making of report, collector can call 
on such person to make a wholly 
separate estate tax return.—In re 
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authorized by the commissioner to determine de¬ 
ficiencies in taxes and to send notice of them to the 
taxpayer.SS A provision of the Internal Revenue 
Code, 26 U,S,CA. § 53 (b) (1), and similar stat¬ 
utes, that a return by one having no legal residence 
in the United States may be made to the collector 
at Baltimore, Maryland, is directory only, and not 
mandatory, so that the collector of another district 
may proceed against such a person for assessment 
of tax.^^-* 

§ 591. Powers of Court 

The courts generally have no power to assess taxes. 

As a general rule, the federal courts have no 
power to assess taxes, but only have the power to 
adjudge the validity of administrative exactions,^^ 
regardless of the failure of the commissioner to 
assess taxes in the statutory manner, and of the 
elapse of the statutory time within which he might 
so clo.^1 It has been held that the court is without 
power to compel the commissioner to make a spe¬ 
cial assessment against a taxpayer based on abnoi*- 
mal conditions. 

§ 592. Necessity of Assessment 

A direct and separate assessment Is not essential to 
the valid payment or collection of the tax due. 

A direct and separate ^assessment against a tax¬ 
payer is not essential to the valid payment or col¬ 


lection of the tax due.^3 Accordingly, no new as¬ 
sessments are necessary for the purpose of allocat¬ 
ing a single assessment among several affiliated cor¬ 
porations.^^ 

§ 593. Income Earned in Different Tax Peri¬ 
ods 

Income earned In different tax periods is assessable 
on the proportion allocable to each period and the rate 
of tax applicable thereto. 

An assessment of taxes on income earned in dif¬ 
ferent tax periods must be properly based on the 
proportion of the income allocable to each period 
and the 'rate of tax applicable thereto.^5 

§ 594. Persons against Whom Made 

Although an assessment is usually made in the name 
of the person or corporation filing the return, it is im¬ 
material that the name used is incorrect and that an¬ 
other is in fact the taxpayer liable for the tax, and, under 
various statutory provisions, the transferee of taxpayer’'s 
property is subject to assessment for the tax which is 
owed by the transferor. 

An assessment is usually made in the name of 
the person or corporation filing the return,and 
when so made is sufficient regardless of who may be 
liable for paymenl.^^7 Sq fact that the name 
used is incorrect, and that another is in fact the 
taxpayer liable for the tax docs not invalidate the 

asscssmenl.^s 


Rylo's Kstato, 10 N.T.P?.2cl 1)07, 170 
Miftci. 450. opinion fluppUam'ntocl 12 
K.r.S.2fl 327, 171 MIho. 201. 

Creflitingr ovorassossinents 
Acts of collofilors In crorlitJnp: 
ovorassossmonts to past d(‘nrlfnu‘.ios 
arc ministerial and ln<'rrocUv(i until 
approved b.v* ootnmiaHlom'r.'-A rthur 
'C. TInrvoy (to. v, Malloy, (l.(lA.MasM., 
fiO F2d 07. ariinmal 53 H.tU. 420, 2S8 
U.fl. 415, 77 1.1.lOd. Sfi'O, motion donh’d 
53 Si.Ct. 650, 289 XT.a 704, 77 Iw.IM. 
HGI. 

8S. 11.hi Hmith V. TT. a, IXC.Ta., 22 

F.Supp. 1011. 

89. tr.H, -II. s. V. Pallas Nat. Bank, 
eta A.Ti'X., 152 F.2d 582. 

90. U.8t.~~«nvorthau v. U, S., D.P. 
norm., 26 F.MuprK 242. 

Rcivif‘w by courts nm Infra § 607 et 

aoq. 

BoflolcEoy 

Tn absence of appropriate action 
by commiSHloner, no court hnd thf* 
pow(‘r to ascertain and aKHcsH de¬ 
ficiency against settlor of revocable 
truHi on a(*count of her incouio tax 
liability, or to credit on deflclcrnw 
an overpayment never ascertaintal 
or allowed by oommiH^loner,--«'^ilver- 
than V. XT. S., supra. 

81. XJ.S.—Ventura ContoL Oil Fiolda . 


V. Roann, 0.0.A.(la,1., 86 F.2d 140, 
(uu'lior.ari dcnii'd Tlor;an v. Viailtirn 
Oon.sol. Oil Fi(‘ld.s, 57 f?.Ot. Gltl, 300 
ir.S. 672, 81 'L.Md. 878. 

92 . TT.W.- NTation.al Park Hank of 
Now York V. 0 . H., C.O.A.N.Y., 65 
F. 2<1 4 1 . 5 , certiorari denied 54 .S.Ct. 
78 , 200 U.a 661 , 78 UKd. iHPi. 

93 . '-M(‘y<‘rHda,le Find Oo. v. TT. 
S., 44 F. 2 d 437 , 70 Ot.Ol. 765 -- 
Tdone<‘r Ooal & (%>k<‘ Co. y. TT, K., 

14 F.Su.ru). G61" Horranet* v. 
I'hillipM, IXdPa., 9 F.Supp. 108, re- 
V<'r.‘>u'd on other nTt>unda, O.ttA,, 85 
F.2<1 660 Muir v. IT. S., 3 X'.SupiK 
OKI, 78 01.01. 150, 

Taxes become duo wllliout being 
^ KrauHK v. IT, S., Ot.Cb, 14 
btSupp. 201 , motion ov<‘rruled 15 F, 
Supp, 351 . 

94 K.S. —PloneiT Coal Coin* Tk>. 

V. u. a, cn.cb, 14 F.Supp. goi. 

m, tr.S.- HUrnrer v. O. I. It, O.O.A., 
48 F. 2 d > 552 . 

Partner^ distributive tlmro 

Kiu’t of partner’s dlntril)utlve 
nharo allocable to earlier of two eal- 
•ndar years, parts of which were In- 
eluded In tlrm’H fiscal ycuir, wan re- 
ijuired betwiam 1018 and N 124 (o be 
placed In lower braektdn and that at* 
Uamblo to later year in htfhor braek* 

m 


eta in computing surtax.—Shear(*r 
V. 0. T. R., Hupra. 

Orosn incomo and deductions for 
entire tlsr'a] yi'ar of 1017*1018 should 
not b(‘ npixu'lioned to that part of 
the tlsenl eorporate year falling in 
1018 n,n<l tax computed on n<d ineomo 
ol)taln('d for that period.-—Arthur (\ 
na,rv<‘y Ko. v. Malb'y, 0 C.A.Mass., 
61 F.2d 365, aXllrmed 53 S.Ot. 426, 28'8 
K.S. 4 15. 77 Tj.Kd. 8G6, motion denb'd 
53 S.Ot. 656, 280 TLS. 704, 77 Ij.FfL 
1461. 

Bailroad rudor Moral control 
U.S.' Southern Ry. Co. y. C. X. R.,, 
fVn.A., 80 F.2d 884. 

96. TT.h. it. S. V. Pauaudl. F.ftA. 
Ala., 22 F.2d 241). reyf'rstHl on oth¬ 
er grounds 4 0 S.dl. 121, 278 K.S. 
181, 73 T^.rOd. 255. 

U.S.-''XT. S. V. UusHell, attpra. 
98. n.S. Slatidfuai OH (b>. of Cali¬ 
fornia, V. ll S„ K.P.AOtl., OO F.2d 
571, ta-rtlonn’i dotibaj fiK H.Kt, 143, 
'302 n.S. 741, 82 r.Md. *573 d‘iek(T- 
iug V. Alyea-Nieiudn Co,, (taA.lI!., 
21 F.2d 501, eerlituwl deriltal Al* 
y(ut,»Nieholn Ko, y. Tuckering, -18 S. 
Ct, 208, 276 IT.S. 617, 72 L.Kd. 733. 
Sui^plem^utrt pag*# 

An rmfieHflment at dcflelcmcy in ci¬ 
tato tax wfti not an a»nes«ncnt 
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A dissolved corporation is subject to a deficiency 
issessment,^^ even though such assessment is im- 
)osed after the expiration of the period for which 
ts legal existence continued under state laws.^ Un- 
ier a joint income tax return, the spouse whose in- 
:ome to no extent has given rise to a deficiency, is 
mot liable for such deficiency, either in whole or in 
^art.2 However, a taxpayer filing a joint return 
Df income constituting community property may not 
resist an assessment of a deficiency on the ground 
that he was entitled to have the tax computed on 
the basis of a separate return.^ The fiduciary and 
beneficiaries of a single trust estate are separate 
tax entities with respect to imposing an assess¬ 
ment.'^ 

Under various statutory provisions, the liability, 
at law or in equity, of a transferee of certain prop¬ 
erty of a taxpayer, in respect of the tax of such 
taxpayer, is subject to assessment under the same 


provisions and limitations as in the case of a de¬ 
ficiency in tax,5 and such liability is not dependent 
on the making of an assessment against the trans¬ 
feror.^ Prior to such statutes, an assessment of a 
deficiency against a taxpayer had to be against the 
taxpayer whose return was examined, and the as¬ 
sessment could not be made against a transferee of 
taxpayers assets."^ 

§ 595. Computation in General 

Computation of the tax due must be made in ac¬ 
cordance with all of the provisions of the taxing acts, 
and the commissioner of internal revenue is not con¬ 
fined to making a calculation in accordance with the 
taxpayer's return. 

On an assessment of tax, the computation of the 
amount due must be made in accordance with all 
the provisions of the taxing acts,S as in the case 
of an assessment of income tax,^ excess profits 


against administra+^or, hut was an 
assessment of deficiency taxes of es¬ 
tate of deceased, and was valid, 
where supplemental page was at¬ 
tached to certificate listing amount 
of tax under name of executor of 
estate of deceased.—0. S. v. First 
Huntington Nat Bank, B.C.W.Va., 34 
F.Supp. 578, affirmed, C.C.A., First 
Huntington Nat. Bank v. U, S., 117 
P.2d 376. 

Alien enemy 

Assessing income tax in alien ene¬ 
my's name instead of Alien Property 
Custodian’s name was at most in¬ 
consequential irregularity.—Chemis- 
che Fabrik von Heyden Aktiengesell- 
schaft V. Tait, D.O.Md., 5S P.2d 814, 
affirmed, C.C.A., 64 F.2d 295, certio¬ 
rari denied 54 S.Ct. 65, 290 U.S, 648, 
78 L.Ed. 562. 

99 . XJ.S.—Signal Oil & Gas Co. v, U. 

S., C.C.A.Cal., 125 F.2a 476—U. S. 
V. Lam, D.CKy., 26 P.2d '830— 
0. S. V. Bussell, C.C.A.Ala., 22 F. 
2d 249, reversed on other grounds 
49 S-Ct 121, '278 0.S. TSl, 73 L.Ed. 
255. 

1. U.S—Commissioner of Internal 
Revenue v. Benyx, C.C.A,, 66 F.2d 
260. 

Designation unnecessary 

Deficiency assessment against cor¬ 
poration after dissolution was suffi¬ 
cient without designating taxpayer 
as dissolved corporation.—McPher¬ 
son V. Commissioner of Internal 
Revenue, C.C.A., 54 P.2d 751. 

2. U.S.—Cole V. C. I. R., C.C.A., 81 F. 
2d 485, 104 A.L.B. 420. 

J- U.S.—O'Rourke v. C. I. R., C.C. 
A., 81 F.2d 658. 

t. U.S.~Wynne v. C. 1. R., C.C.A. 

Tex,, 77 F.2d 473. 
seduction of deficiency 
Where each beneficiary improperly 


made returns covering only his in¬ 
terest in income from single trust 
estate, deficiencies assessed against 
trustees should not, as contended, be 
reduced by amounts paid pursuant 
to returns of beneficiaries, who had 
filed claims for refunds.—^Wynne v. 
C. L R., C.C.A.Tex., 77 F.2d 473. 

5 . U.S.—U. S. V. Fisher, D.C.Mich., 

57 F.Supp. 410. 

D C.—Louisiana & A. Ry. Co. v. Hel¬ 
vering, 70 F.2d 286, >63 App.D.C. 
120 . 

Payment by transferees generally 
see infra § 771. 

Substantive law 

Statute does not define, limit, or 
alter the substantive law relating to 
transferee's liability, but provides a 
summary administrative remedy for 
enforcement of that liability.—C. I. 
R. V. Henderson's Estate, C.C.A.La., 
147 P.2d 619. 

Consolidated return 

The commissioner, in determining 
taxpayer's transferee liability for de¬ 
ficiencies in income taxes, was enti¬ 
tled to assume that ts.x paid by tax¬ 
payer on consolidated return was 
paid entirely out of its own funds, 
in. absence of any showing that tax¬ 
payer’s. subsidiaries contributed any¬ 
thing thereto.—Continental Oil Co. v. 
Helvering, 100 F.2d 101, 69 App.D.C. 
2'36. 

Assessment held unnecessary 

Under state statute requiring that 
consolidated bank assume liabilities 
of merging bank, assessment of con¬ 
solidated bank as transferee in 
amount previously assessed against 
merging bank was unnecessary.— 
Broderick v. Anderson, D.C.N.Y., 23 
F.Supp. 488. 

6- U.S.—California Iron Yards Cor¬ 
poration V. C. I. R., C.C.A-, 82 F.2d 

830 


' 776, certiorari denied 57 S.Ct. To, 

299 U.S. 553, 81 L.Ed. 407. 

Other pending proceeding 
Proceeding- to assess tax against 
assets of taxpayer in hands of trans¬ 
feree was not rendered invalid be¬ 
cause there was pending before 
board of tax appeals a proceeding 
for fixing of tax against taxpayer.— 

1 California Iron Yards Corporation v. 

! G, I. R., supra. 

Estate tax deficiency 
Liability of a transferee of a por¬ 
tion of an estate for estate tax de¬ 
ficiency w'as not dependent on as¬ 
sessment either against the estate, 
or against the transferee.—LyeLh v. 
Hoey, D.G.N.Y., 27 F Supp. 9, af¬ 

firmed, C.C.A., 112 F.2d 4, 130 A.L.R 
830. 

7. U.S.—^Dreyfuss Dry Goods Co. v. 
Lines, C.'C.A.La., 24 F.2d 2'9. 

8. U.S.—^American Woolen Co. v. XJ. 

S., Ct.Cl., 21 F.Supp. 1021, certio¬ 
rari denied 58 S.Ct. 1054, 304 U.S. 
'5,81, 82 L.Ed. 1544, certiorari do- 

^ nied 58 S.Ct. 1055, 304 U.S. 551, '82 
L.Ed. 1544. 

Credit 

Commissioner has discretionary 
power to credit return of one year 
with amount included therein re¬ 
turned and taxed in prior year.—^Na¬ 
tional Bank of South Carolina v. Lu¬ 
cas, 36 F2d 1013, 59 App.D.C. 157. 

9 . U.S.-—Eder v. C. I. R., C.C.A.N.Y., 
138 P.2d 27—^Acme Coal Co. v. U. 

S., 'Ct.CL, 44 F.2d 95—Hextell v. 
Huston, D.G.Iowa, 28 F.Supp. 621, 
appeal dismissed, C.C.A., Pluston v. 
Hextell, 107 F.2d 1016. 

Receivership proceedings 
Where correct amount of income 
tax in dispute has been definitely as¬ 
certained in receivership proceed¬ 
ings, tax should be com-puted and al- 



47 C.J.S. 


INTUBNAL REVENUE 


tax,additional tax for unjust enrichment,H gift 
tax,12 or transportation tax.i^ xhe commissioner is 
not confined to making a calculation in accordance 
with the taxpayer’s return,i^ and the fact that he 
had during previous years permitted computation of 
tax on an erroneous basis does not preclude him 
from requiring computation on the correct basis.i^ 
However, where ultimately there would be no sub¬ 
stantial difference in the amount of taxes paid 
whether the taxpayer’s or the commissioner’s meth¬ 
od of computation is used, the established practice 
ought to be followed.i® If it is impossible to find 
the exact bases for .the computation of the tax, rea¬ 
sonable approximations arc proper and acccptable.17 


§ 59i 

§ 596. Determination of Invested Capital 

The commissionep of internal revenue must properl 
determine the value of invested capital in assessing ex 
cess profits tax. 

In assessing excess profits tax, the commissionei 
of internal revenue must properly determine th« 
value of taxpayer’s invefsted capital, 1^ and, undei 
the Revenue Act of 1917 § 210, he has the author 
ity, if unable satisfactorily to determine investee 
capital, to resort to comparison with representative 
corporations or individuals in a similar trade oi 
business to ascertain the taxpayer’s incomc.i* 
Computation of the difference in taxes by reasor 
of failure to make certain deductions from investee 
capital in previous years must be made in the man- 


lowed in such amount.—Sawyer Tan¬ 
ning Co. V. C. J. O’Keefe Shoe Co., D. 

C. Mass., 2.3 P.2d 717. 
percentage of gross sales 

Assessment of corporation's in¬ 
come tax on hnsi.s of perccnlage of 
gross sales was erroneous.—In ro 
Metal Good.s Co., B.C Ohio, 4 K.2d 
871. 

Gross income 

The method oC determining gross 
income of professional gambhT, who 
kept no hooks or records, by ascer¬ 
taining annual increase in his net 
worth for eae.h year and adding 
thereto personal expenditures not re¬ 
flected in such increase, was a.p- 
proved.—Kenney v. C. I. R., C.C.A. 
Ra., Ill F.2d '374. 

Income of decedent 
U.Pi.—nankers' Trust Co. r. Bow(»rs, 
D.C.K.Y., 202 F. 703. reversed on 
other grounds, C.C.A., '205 F. 80, 31 
A.X.*.n. 022. 

Installment hasls 

Commisslon('r has no discretionary 
power to refuse to compute taxpay¬ 
er's income on Insl/illmiuit basis, 
where ta,xpayer on making incouuj 
tax return on cash recuflpts and dis¬ 
bursement "basis recuflved in taxable 
year less than forty p(»r cent of sales 
price imd(T installment sa-les con¬ 
tract.—-Kaplan V. IT. S., Ct.Cl., ,18 F. 
Sup'p, 065, riwersed on oth<u’ grounds 
58 W.'Ct. 850, 304 tJ.S. 105, B2 I'j.Kd. 
1285. 

10. XJ.S.-—Daily Pantagrapb, Xnc. v. 
U. S., 68 Ct.Ol. 251. 

D. C.—T. B. Dord Grain Co. v. Blair, 
25 F.2d 530, 58 App.D.C. 112, cer¬ 
tiorari denied 49 aCt. 18, 278 TT.a 
'612, 73 D.Kd. 537, 

Special asH(‘s«ment of oxces« profits 
tax nm Infra § 612. 

Percentage of groi« 

Assessment of corporation's ex¬ 
cess proflis tax on basis of percent 
age of gross sales wa@ orroneouii.'— 
In ro IT. B, Metal Goods Co., D.C. 
Ohio, 4 F.2d 871. 


Special relief provisions 

Computation of partnership profits 
tax under special relief provisions of 
revenue act i.s entirely within discre¬ 
tion of commissionei'.—McDonnell v. 
U B., Ct.Cl., '59 F2d '200, aflirmed 53 
S.Cl. 410, 288 U.S. -120, 77 L.Ed. '86'9. 
Foreign corporation 
Commissioner had discretion in 
compulation of excess and war prof- 
iis tax against foreign corporation, 
not subject to judicial control.— 
Brown's ‘’Shamrock” Dinens v. Bow¬ 
ers. O.C.A.N.Y., 48 Tr.2d 103, certio¬ 
rari denied 51 S.Ct. G57, 283 U.S. 
865, 75 D.Ed. 1470. 

11. U.S.—Pyramid Coal Corp. v. C. 
I. R., C.C.A., 138 F.2d 748. 

12. U.S.—C. T. R. V. Disston, 65 S. 
Ct. 1328. 

Effect of statute of limitations 

(1) Where donor had made gifts 
In 1036 to minors in trust, and in 
1.937 and 1038 had made additional 
gifts, the statute of limitations 
which had run as to the (‘olhuflion 
of the 1936 gift tax(‘s did not pre¬ 
clude the ulllimtion of tU(‘ n<*t gift 
figure for 1936 in <‘ompulhig th(‘ gift 
tax for sur<‘(‘sslve y<iars.—C. I. R, v. 
Disston, suiira, 

(2) Wher<> statute of limitations 
barred e.ommlsslorKT from reaudit¬ 
ing 1035 return with respect to gift 
tax, commissioner .propc‘rly disal¬ 
lowed the exclusions on gifts in 1D3'5 
In <‘ompu(lng the taxable net gifts 
for tlm year 1937, in view of Treas¬ 
ury Regulation authorising commis¬ 
sioner to disregard allowances er¬ 
roneously granted when computing 
aggri'gate net gifts In preceding 
years,-—Winion r. Reynolds, D.C. 
Minn., 57 F.^iupp. 565. 

13. U.B.—Caminol v. U. 8., D.aCab, 
41 F.Bupp. 8 HI. 

Boaiouabl® charged 

U.8,—•Oamlnol Co, r, U. 8., sttpra. 

14. U,8.—Amorlean Woolen Co. v, 
U. B., OtCl., 21 F.Bupp. '1021, cw- 
tiomri dwiloa 58 BXX 1054, '304 
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U.S. 581, 82 L.Ed. 1544, cortiorar 
denied 58 S.Ct. 1055, '304 U.S. fiSl 
82 L.Ed. 1541. 

Distilled spirits 

U.S.—Pa hi man & Co. v. Raster, III, 
20 Wall. 189, 22 D.Fd. 342. 

15, U.S.—Seeley v. ITelvering, 0.0 
A., '77 F.2d 323. 

10. XT.S.~—C. I. R V. N<‘W TIampshirf 

Fire Tns. Co., C.C.A., 146 F.2cl 697 

17. U.S.—TT. S. V. Arkwright Mills 
C.C.A.S.a, 139 F.2d 454. 

Proportionate part of earnings 
U.S.—Rouss V. Bowers, C.C.A.N.Y. 
30 F.2(l 628, certiorari denied 4{1 
S.Ct. 348. 279 U.S. S'53, 78 L.Ed, 
'995. 

18. U.S.—Cartier v. Boyle, D.C. 
Mich,, 2'69 PA 617, rever.sed on oth¬ 
er ground.^, C.C.A., 277 FA 150. 

D.C.—Seymour Mfg, Co. v. Thirnet. 

'56 F.2d 4 94, 61 App.D.C. 22. 
Compulation of invested capital gen¬ 
erally see supra § 4 57. 

Allocation of payment 

Tn determining invested capital of 
purcha.ser of laiigiblo and intangible 
properly, commbs.sioner was justiflod 
in applying ca.sh payment on tangi¬ 
ble 'property ratlu'r than on pur<;hase 
•price of intangible property, wln^ro 
parties had failed to provide for it.s 
allocation.—Evansville Courier v, C. 
L R., C.-aA,, 62 IA2a 232. 


Calculation held propox' 

U.S.““-MeK<‘SBon & Robbins v. Pld* 


wn rd s, 

D.C.N.T., 

14 

P\Supp. 

109 

aflirmed, 

, C.C.A., 

102 

F.2a 

995, 

eer* 

tiorari ( 

denied 60 

S.(^ 

1, 93, 

•308 

U.S 

577, i84 

I.. Ed. 

-1K3. 





19. U.S.-'“'Uoby-Someru Coal Co. v 

HouP/ahn, C.C.A,Ohio, 100 IA2d 228 
e.erliornrl denied 60 S.Ct. 77, 308 tJ 
S. 565. 84 T..Ed. 474, Pdioarlng dO' 
ubHl 60 S.Ct, 134, 308 U.S. 635, P 
D.Md. 528, 

trnr®ist3dct<6d utlection 
CommlsBiormr'ii selection of reprO' 
Hrmtatlve eorporatlonn in imrostrlct' 
od.—Roby-Somors Coal Co. v, Rout' 
mhn, aupra^ 
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ner which the commissioner would have adopted 
had he known of the deductions.^o 

§ 597. Valuation of Property 

The valuation of property, on an assessment of tax, 
should be made in accordance with applicable statutory 
provisions, and all proper and relevant factors entering 
into the value should be considered. 

The valuation of property, as involved in an as¬ 
sessment of taxes, must be determined in accord¬ 
ance with the applicable provisions of the taxing 
statute,and all proper and relevant factors enter¬ 
ing into the value should be considered,22 A valu¬ 
ation which is without rational foundation and ex¬ 
cessive is improper.23 A method of valuation 
which properly reflects the true worth of prop¬ 
erty should be used in determining the fair market 
value of property as of March 1, 1913,24 the value 
of inventories of raw materials or finished goods,25 


the present value of the cancellation of an obliga¬ 
tion to pay a certain sum on taxpayer’s death,26 
the addition to the value of leased premises result¬ 
ing from the lessee’s improvements,27 or the value 
of scrip received in payment of interest.26 

The sale price of property is not always deter¬ 
minative of its value, for tax purposes,29 and where 
property has no ready, or an exceedingly limited, 
market, the fair market value may be ascertained 
on considerations bearing on the property’s intrin¬ 
sic worth.29 A valuation as voluntarily returned by 
the taxpayer and adopted by the commissioner in 
assessing the tax will not ordinarily be disturbed.21 
In accordance with treasur}’- regulations, the com¬ 
missioner’s valuation of property as of a past date, 
as a basis for computing assessment of taxes in fu¬ 
ture years, may not be reopened in subsequent 
years,22 unless such original valuation was vitiated 
by fraud, misrepresentation, or gross error.23 


20. TJ.S.—Freeport Texas Co. v. U. 
S., Ct.Cl., 58 F.2d 473, supplemented 
and new trial denied 59 F.2d lOGO, 
certiorari denied 53 S.Ct. 122, 2S7 
IT.S. 660, 77 L-Ed. 569. 

21. U.S.—C. I. R- V. McLean, C.C.A. 
Tex., 127 F.2d 942—Seabrook v. 
TJ. S., 21 Ct.Cl. 39. 

Cost or value of property for deter¬ 
mining: 

Taxable gain see supra § 171. 
Deductible loss see supra § 309. 
Depreciation or depletion see supra 
§ 356. 

Estate taxes see supra § 500. 

Gift taxes see supra § 507. 
Corporation excise taxes see supra 
§ 522. 

Hffect of finding 

Finding by commissioner that sales 
of toilet preparations were not at 
arm’s length and were for less than 
prices computed according to formula 
found by commissioner and agreed 
on with the trade was equivalent to 
finding that amounts charged were 
less than fair market prices.—H. R. 
Laboratories v. XJ. S., D.C.N.Y., 55 F. 
Supp. 266, affirmed, C.C.A., 151 F.2d 
118. 

Accounts receivable 
U.S—Johnson v. U. S., D.C.CaL, 45 P. 
Supp. 377, reversed on other 
grounds, C.C.A., 135 F.2d 125. 

22. U.S.—Meadow Land & Improve¬ 
ment Co. V. C. I. R., C.C.A., 124 F. 
2d 297. 

23. U.S.—C. I. R. V. Kellogg, C.C.A., 
119 P.2d 115. 

24. U.S.—Crocker v. C. I. R., C.C.A., 
84 F.2d 64. 

CJemotery land 

U.S.—Elmhurst Cemetery Co. of Jo¬ 
liet V. C. L R., 57 S.Ct. 324, 300 
U.S. 37, 81 L.Ed. 491, mandate con¬ 


formed to, C.C.A., C. I. R. V. Elm¬ 
hurst Cemetery Co. of Joliet, 91 P. 
2d 1010—Meadow Land & Improve¬ 
ment Co. V. C. 1. R, C.C.A., 124 F. 
2d 297—Montrose Cemetery Co. v. 
C. L R., C.C.A., 105 F.2d 238, af¬ 
firmed 60 S.Ct. 511, 309 U.S. 622, 84 
L.Ed. 985—^West View Cemetery 
Ass’n V. C. I. R., C.C.A.Ga., 96 P.2d 
714. 

Value of patent 

U. S.—^Keystone Steel & Wire Co. v. C. 
I. R., C.C.A., 62 F.2d 458. 

25. U.S.—Hunt v. U. S., Ct.Cl., 59 

F.2d 1014, certiorari dismissed 53 
S.Ct. 656, 289 U.S. 764, 77 L.Ed. 
1506—Bedford Mills v. U. S., Ct. 
CL, 2 P.Supp. 769, certiorari denied 
54 S.Ct. 71, 290 U.S. 655, 78 L.Ed. 
567. 

Effect of regulations 

(1) Where regulations permitted 
a taxpayer to elect, as a basis of 
valuation.of inventory, cost or mar¬ 
ket, whichever was lower, the com¬ 
missioner could adopt a uniform ba¬ 
sis for arriving at market prices in 
a certain industry or trade, especial¬ 
ly, if, due to abnormal conditions, 
the current bid prices were uncertain 
or unascertainable.—Kelley v. U. S., 
DC.Mass., 27 P.Supp. 670. 

(2) Under treasury regulation re¬ 
quiring commissioner’s consent for 
taxpayer’s change of basis in report¬ 
ing inventories, the fact that taxpay¬ 
er’s claim for refund was not reject¬ 
ed on the ground that taxpayer had 
elected basis of cost in its return was 
not equivalent to granting permis¬ 
sion to change the basis of reporting 
inventories.—^Willard Mfg. Co. v. 
Kennedy, C.C.A.Vt, 109 F.2d 83, cer¬ 
tiorari denied 61 S.Ct. 15, 811 US. 
660, 86 L.Ed. 423—Willard Mfg. Co. 

V. McCuen, C.aA.Vt., 109 F.2d 83, 
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certiorari denied 61 S.Ct. 16, 311 U.S. 
660. 85 L.Ed. 423. 

Expenditures entering into cost 
In determining tax on income re¬ 
ceived in production and transporta¬ 
tion of oil, commissioner had the 
duty to determine the cost of oil in¬ 
ventoried, and expenditures which 
entered into the cost v/cre to be as¬ 
certained from the character of the 
enterprise, applying to it good ac¬ 
counting practice.—McDuffie v. U. S., 
Ct.Cl., 19 PSupp. 239. 

26. U.S.—C. I. R. V. Kellogg, C.C.A., 
119 P.2d 115. 

27. U.S.—M. E. Blalt Co. v. U. S., Ct. 
CL, 59 S.Ct. 186, 305 U.S. 267, 83 L. 
Ed. 167. 

25. US—Andrews v. C. I. R., C.C. 
A., 135 P’’ 2d 314, certiorari denied 
64 S.Ct. 51, 320 U S. 748, 88 L.Ed. 
444, Rainey v. C. I. 11., 64 S.Ct. 5J, 
320 U.S. 748, 88 L.Ed. 444, two 
cases, and Stoddard v C. I. R., 64 
S.Ct. 52. 320 US. 748, S8 L.Ed. 444, 
and Andrews v. C. I. R., 64 S.Ct. 
52, 320 U.S. 748, 88 L.Ed. 444. 

26. U.S.—Doric Apartmcmt Co. v, C. 
I. R., C.C.A., 94 F.2d 895. 

SO. U.S.—Doric Apartment Co. v. C. 
I. R., supra. 

31. U.S.—Thompson v. U. S., D.C, 
Minn., 8 F.2d 176. 

32. U.S.—Boyne City Lumber Co. v. 
Doyle, D.C.Mich., 47 E.2d 772. 

33. U.S.—Boyne City Lumber Co, v. 
Doyle, supra. 

Timber reserves 

Commissioner’s valuation of timbcu' 
reserves as of March 1, 1913, may 
be corrected in sul:)H(‘qu(mt tax y{‘ars 
where there was gross error in prior 
estimate.—Rust-Owen Lumber Co. y. 
C. I. R.. C.C.A., 74 F.2d 18. 
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§ 598. Valuation of Corporate Stock 

A valuation of corporate stock must be based on a 
consideration of all relevant facts and may not be 
arbitrary or excessive. 

The determination of the value of corporate stock 
is often necessary to permit computation and as¬ 
sessment of a tax with respect to such stock.34 A 
valuation must be based on a consideration of all 
relevant facts.^^ and may not be arbitrary and ex¬ 
cessive.While there is no exclusive measure of 
the actual value of stock,the market value is or¬ 
dinarily the criteria under the revenue acts.^8 Fac¬ 
tors to be considered in ascertaining the value of 
stock include the value of corporate assets,the 


income that the stock yields,^and the price at 
which it is sold.'^^ 

§ 599. Determination of Deductions and 
Credits 

The commissioner of internal revenue, In Imposing an 
assessment, should take into account all deductions and 
credits to which the taxpayer is lawfully entitled and 
compute them in the manner required by statute. 

In making an assessment, the commissioner of 
internal revenue should take into account all de¬ 
ductions and credits to which the taxpayer is law¬ 
fully entitled,and compute them in the manner 
required by the statute but he may properly rc- 


34. U.S.—Tex-Penn Oil Co. v. C. I. 
R.. CC.A., 83 F.2d 518, affirmed 57 
set. 569, 300 U.S. 481, 81 L.Ed. 
755—Benedum v. C. I. R., C.C.A., 83 
F.2d 518, affirmed 57 S Ct. 569. 300 
U.S 481, 81 L.Ed. 755—Parriott v. 
C T R , C C.A , 83 F 2d 518. affirmed 
57 S.Ct 569, 300 U.S. 481, 81 L Ed. 
755. 

Cost or value of stock in determin¬ 
ing: 

Gain from sale or exchange see su¬ 
pra §§ 182, 191 b. 

I.iOss from sale see supra § 312. 
Estate taxes see supra § 501. 
Corporation excise taxes see supra 
§ 522. 

Erroncoiis basis in prior years 

Where from 1931 to 1936 and in 
1938 taxpayer sold certain shares re¬ 
ceived in taxfree reorganization for 
shares previously acquired at differ¬ 
ent Limes and prices, and failure to 
object to use of erroneous cost basis 
prior to 1938 prevented adjustment 
of in<‘omo lax paid for 1931, taxpayer 
could not compel adjustments in as- 
scs.sment of 1038 income tax for cost 
already ano''’ated to shares sold prior 
to 1938, although correct cost basis 
apiilii'd to sales in 1938 and siibse- 
qiuau years would prevent recovery 
fr(»e of tax of entire capital invest¬ 
ment.—Arrott V. C. T. R., C.C.A., 136 
F.2d 449, 140 A.L.R. 984. 

35. U..S.—Na(-hod U. S. Signal Co. 
v. Helveriiig, C.C.A., 74 F.2d 164. 
Subsecxuent events are material in 

testing propriety of valuation of 
stock fur tax purpose's.—Tex-Penn 
O'l Co. V. C. r. R., O.C.A., 83 F.2d 6b8, 
anirnn'd 57 S.Ct 569, 300 U.S. 481, 81 
Ji.Ed. 755—ib'nedum v. 0. T. R., C.C. 
A.. 83 F.2d 518, atllrmed 57 S.Ct 5G0, 
300 U.S. 481, 81 I..Ed. 755—Parriott v. 
C. I. R., O.C.A., 83 F.2d 518, affirmed 
57 S.Ct. 509, 300 U.S. 481, 81 L.IM. 
765. 

Where taxpayers xnisrepresented 

cost of stock to lower tax liability 
for particular year, the ilgur© given 
was conclusive, regardless of actual 
cost, with respect to attempt of tax¬ 
payers to show actual cost to a sub- 
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sequent year in order to reduce its 
taxes —Becker v. Bemis, C.C.A.Mo , 
104 F.2d 871, certiorari denied Bemis 
V. Becker, 60 S.Ct. 179, 308 U.S. 613. 
84 LEd. 512—Becker v. Schlafly, C. 
C A.Mo., 104 P.2d 871, certiorari de¬ 
nied Schlafly v. Becker, 60 S.Ct. 179, 
308 U.S. 613, 84 L.Ed. 512. 

36. U.S.—Tex-Penn Oil Co. v. C. I. 

R. , C.C.A., 83 F.2d 518, affirmed 57 

S. Ct. 569, 300 U.S. 481, 81 L.Ed. 
755—Benedum v. C. I. R., C.C A., 
83 F.2d 518, affirmed 57 S.Ct. 569, 
300 U.S. 481, 81 L.Ed. 755—Par- 
riolt V. C. 1. R.. C.C.A., 83 P.2d 518, 
affirmed 67 S.Ct. 569, 300 U.S. 481, 
81 L.Ed. 755. 

Valuation held not clearly wrong 
U.S.—Crowell v. C. 1. R., C.C.A., 62 
P.2d 51. 

37. US.—Nolting V. Tait, D.C.Md., 
3 P.Supp. 686. 

38. U.S.—Crowell v. C. I. R., C.C.A., 
62 F.2d 51—Old Colony Trust Co. v. 
C. 1. R., C.C.A., 59 F.2d 168. 

Actual sales 

“Market value” of corporate stock, 
as basis for determining taxable in¬ 
come, need not be dctorniined by ac¬ 
tual sales.—Crowell v. C. I. R., C.C. 
A., 02 F,2d 51. 

Intrinsic value may determine the 
market value of corporate stock re¬ 
ceived as compensation for personal 
services, as basis for determining 
taxable Income, where no doubt ex¬ 
ists of market.—Crowell v. C. I. R., 
supra. 

39- U.S.—Rogers v, X-Xolvcring, C.C. 
A„ 107 F.2d 394—I--aird v. C. I. R., 
C.C.A., 86 F.2d 598—Foss v. C. I. 
R., C.C.A., 75 I-'\2d 326. 

40. U.S.—Rogor.s v. Helvcring, C.C. 
A., 107 F.2d 894. 

41. U.S.—Rogers v. Holvering, su¬ 
pra. 

4J2l U.S.—McKesson & Robbins v. 
Edwards, C.C.A.N.y., 67 F.2d 147— 
IXoyt v. U. a, Ct.CL, 21 F.Supp. 
363. 

Great weight given to determination 
U.S.—United Shoe Machinery Corpo¬ 
ration v» White, C.G.A.Mass., 89 F. 
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2d 363, certiorari denied 58 S.Ct. 
478, 302 U.S 768, 82 LEd. 596— 
United Shoe Machinery Corporation 
V. Nichols, CCAMass., 89 P.2d 
363, certiorari denied 58 S.Ct. 478, 
302 U.S. 768, 82 L.Ed 597. 

Excess profits tax 

(1) Commissioner’s determination 
of percentage to be used as deduc¬ 
tion before applying excess profits 
tax rates is discretionary.—Browns¬ 
ville Coal & Coke Co. v. Heiner, D.C. 
Pa., 38 F.2d 248. 

(2) Where statute provided that 
procedure therein for calculating 
amount of deduction in computing 
excess profits tax should be used in 
case secretary of treasury was un¬ 
able satisfactorily to determine in¬ 
vested capital, commissioner was 
without power to assess taxpayer's 
income and excess profits under that 
statute in absence of compliance with 
conditions of statute.—U. S. v. Gutz- 
ler, C.C.A Cal, 105 F.2d 188. 
Charitable bequests 

Exemption of portion of the estate 
devoted to charitable bequests from 
federal estate lax by the commis¬ 
sioner was held final, and not un¬ 
certain, contingent, or subject to be 
determined when assessment was 
made.—Dimock v, Corwin, D.C.N.T., 
19 F.Supp. 56, affirmed, CC.A., 99 F 
3d 799, aifirmed 59 S.Ct. 551, 306 U. 
S. 363, 83 L.Ed. 763. 

Dividends 

On question whether sales of stock 
made through taxpayer’s short ac¬ 
count were ordinary sales of slock 
held in taxpayer’s long accounts so 
that dividends charged to short ac¬ 
count should bo offset against divi¬ 
dend credits on long accounts in 
computing income taxes, true charac¬ 
ter of short account was a fact ques¬ 
tion to be determined in light of 
manifested intention of taxpayer and 
the way in which account was actual¬ 
ly managed.—Wilmington Trust Co. 
V. IXelvcring, 62 S.Ct. 984, 316 U.S. 
1G4, 8G L,Ed. 1362. 

43. U.S.—Aluminum Co. of America 
V. U. S., aC.A.Pa., 128 F.M 616. 
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fuse to permit tlie taking of the same deduction 
twice, and he may cancel a deduction previously 
taken where it is subsequently ascertained that the 
taxpayer is not entitled thereto, if the statute of 
limitations has not run against a reassessment.45 
Although a deduction will be disallowed where the 
amount thereof cannot be ascertained,46 the com¬ 
missioner is authorized to agree to wait until defi¬ 
nite figures are submitted, in a situation where cer¬ 
tain deductions to which a taxpayer might be en¬ 
titled are as yet uncertain in amount at the time 
the return is made.47 The right to claim a deduc¬ 
tion is a privilege which the taxpayer may waive 
or by estoppel lose the right to exercise-4S 

Amortisation of cost of tear facilities. The com¬ 
missioner is authorized to determine the deduction 
to be allowed under statute for amortization of the 
cost of war facilities,49 but no such deduction may 
be allowed where it was not claimed by the taxpay¬ 
er at the time of filing his return, or on or before 
the final date fixed by the statute.^® A taxpayer 
who fails to protest against the commissioner’s de¬ 
termination of the value of certain facilities and ac¬ 
cepts such determination in making subsequent 
claims is estopped from subsequently setting up a 
different value.^^ 


§ 500. - Expenses 

The commissioner of internal revenue must determine 
and allow proper deduction for expenses on an assessment 
of tax. 

On an assessment of taxes, the commissioner of 
internal revenue must determine and allow proper 
deduction for expenses,^^ such as compensation for 
services,^^ and maintenance and repairs ;S4 but he 
may not arbitrarily declare an item to be deducti¬ 
ble as an ordinary and necessary expense when no 
such classification can reasonably be given to the 
item under the statute.^^ 

§ 601. - Depreciation, Depletion, Obso¬ 

lescence, or Exhaustion 

The commissioner of internal revenue may determine 
the basis for ascertaining what is a reasonable allowance 
for depreciation, depletion, obsolescence, or exhaustion, 
but his discretion may not be arbitrarily or capriciously 
exercised. 

In assessing tax, the commissioner of internal 
revenue has discretionary authority to determine 
the basis for ascertaining what is a reasonable al¬ 
lowance for depreciation, depletion, obsolescence, or 
exhaustion,and to approve or disapprove of the 
taxpayer’s method of accounting with respect to 


EstaWished administrative determi¬ 
nation 

U.S.—United Fruit Co. v. Hassett, D. 

C. Mass., 61 F.Supp. 1013. 

44. U.S.—Commercial Union Assur. 
Co. v. C. I. R., C.C.A., 144 F.2d 994. 

D.C.—^Newaygo Portland Cement Co. 
V. Helvering, 77 F.2d 536, 64 App. 

D. C. 278. 

45. U.S.—Ben Bimberg & Co. v. Hel¬ 
vering, C.C.A., 126 F.2d 412, certio¬ 
rari denied Ben Bimberg & Co. v. 
C. I. R., 63 S.Ct. 32, 317 U.S. 641, 
87 L.Ed. 516. 

4S. U.S.—Blackwell Oil & Gas Co. v. 

C. 1. R.. C.C.A., 60 F.2d 257. 

47. US.—Hoyt V. U. S., Ct.Cl., 21 
F.Supp. 353. 

48. U.S.—Wheelock v. C. I. R., C.C. 
A.Tex., 77 F.2d 474. 

49. U.S.—McKeesport Tin Plate Co. 
V. Heiner, D.C.Pa., 4 F.Supp. 245, 
motion denied 4 F.Supp. 923, af¬ 
firmed, C.C.A., 77 F.2d 756. 

Right to amortization deduction gen¬ 
erally see supra § 231. 

Approval of engineer's report 
recommending allowance for amorti¬ 
zation of taxpayer’s war facilities 
was not determination of amortiza¬ 
tion allowance prior to commission¬ 
er's notice of decision.—Diamond Al¬ 
kali Co. V. Heiner, D.C.Pa., 39 F.2d 
645, modified on other grounds, C.C. 
A., 60 P.2d 505, reversed on other 
grounds 53 S.Ct. 413, 288 U.S. 602, 77 
U.Bd. 921. 


Examination of claim 
U.S.—^Diamond Alkali Co. v. Heiner, 
supra—^A. J. Tower Co. v. C. I. R., 
C.C.A., 38 F.2d 618. 

50. U.S.—McKesson & Robbins v. 
Edwards, D.C.N.Y., 88 F.2d 887, re¬ 
versed on other grounds, C.C A., 57 
P.2d 147. 

51. U.S —McKeesport Tin Plate Co. 

V. Heiner, D.C.Pa., 4 F.Supp. 245, 
motion denied 4 F.Supp. 923, af¬ 
firmed, C.C.A., 77 F,2d 756. 

52. U.S.—Sterling Oil & Gas Co. v. 

Lucas, D.C.Ky., 61 F.2d 413, af¬ 
firmed, C.C.A., Lucas v. Sterling 

Oil & Gas Co., 62 F.2d 951. 

53. U.S.—Miller Mfg. Co. v. C. I. R., 
C.C.A., 149 F.2d 421. 

Reasonableness of compensation 
(.1) Commissioner can inquire in¬ 
to reasonableness of deductions for 
salaries of corporation’s officers.— 
General Water Heater Corporation v. 
C. I. R., C.C.A., 42 F.2d 419—Samuel 
Heath Co. v. U. S., Ct.Cl., 2 F.Supp. 
637. 

(2) In determining whether com¬ 
pensation is excessive and not deduc¬ 
tible, the proper procedure is for the 
commissioner to make a definite find¬ 
ing of what was reasonable compen¬ 
sation for each officer, rather than 
to make a finding of an aggregate 
lump sum for the entire group.— 
Miller Mfg. Co. v. C. I. R., C.C.A., 149 
P.2d 421. 

(3) Commissioner’s disallowance 
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I of excessive salary in determining 
corporate tax does not determine, 

■ with respect to individual tax return, 
that excess was paid as dividends.— 
Bone V. U. S., D.C.Ga., 46 F.2d 1010. 

54. U.S.—Ann Arbor R. Co. v. C. I. 

R. , C.C.A., 97 F.2d 343. 

Construction expenses 

U.S.—Northern Pac. Ry. Co. v. Hel- 
vermg, C.C.A., 83 F.2d 608. 

55. U.S.—Sterling Oil & Gas Co. v. 
Lucas, D.C.Ky., 61 F.2d 413, af¬ 
firmed, C.C.A., Lucas v. Sterling 
Oil & Gas Co., 62 F.2d 951. 

56. U.S.—^Wisconsin Land & Lumber 
Co. V. C I. R., C.C.A., 88 F.2d 151 — 
Tracy v. C. I. R., C.C.A., 53 F.2d 
676, certiorari denied 53 S.Ct, 83, 
287 U.S. 632, 77 L.Ed. 648—Burnet 
V. Hanlon, C.C.A., 61 F.2d 403, cer¬ 
tiorari denied Pfanlon v. Burnet, 62 

S. Ct. 32, 284 U.S. 663, 76 L.Ed. 664 
—U. S. V. Farrell, D.C.Conn., 36 
F.2d 38. 

Administrative practice 

Alleged practice of bureau of in¬ 
ternal revenue with respect to meth¬ 
od of calculation of di^pletion allow¬ 
ance must be established with r(‘qul- 
site certainty in order lo be given 
determinative weight.—Mineral Min¬ 
ing Co. V. U. S., D.C.Wls., 46 F.Supp. 
503, affirmed, C.C.A., 143 I^.2d 61. 
Approval of railroad oommisslou 
U.S.—Wells Fargo Bank Trust Co. 
V, McLaughlin, D.C.Cal., 8 F.Supp. 
1009, reversed on other grounds, C. 
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such items but his discretion may not be arbi¬ 
trarily or capriciously exercised, and his deter¬ 
mination must give way, if proof shows his com¬ 
putation to be erroneous.^ 9 Sq the commissioner 
may not use the straight-line and fixed percentage 
method of calculating depreciation if inconsistent 
with the facts of the particular case,®® as where 
the amount determined by the commissioner differs 
from the actual depreciation occurring during the 
tax year as established by the taxpayer. 

While the commissioner should ordinarily use the 
same figures of depreciation in computing wheth¬ 
er or not dividends were paid out of capital as 
were used by the corporation in computing its tax,®^ 
the commissioner may reexamine the depreciation 
reserve of the corporation and disregard it, if er¬ 
roneous, in calculating the tax on dividends.^^ 

§ 602. - Losses 

On an assessment of a tax, losses allowed by statute 
and computed in accordance therewith are deductible. 


In assessing taxes, the commissioner of internal 
revenue should permit the deduction of losses al¬ 
lowed by statute^^ and computed in accordance 
therewith,provided it is shown by the taxpayer 
that such losses were incurred during the taxable 
year,66 and were not compensated for by insur¬ 
ance or otherwise.67 The commissioner is given a 
latitude of discretion with respect to the determi¬ 
nation of the right to claimed deductions.68 The 
commissioner's allowance of a loss in the taxpay¬ 
er's return for a prior year does not bind him to 
approve the same allowance for a subsequent year, 
since each year must be judged on its own partic¬ 
ular facts.69 

§ 603. Items Included in Single Assessment 

The commissioner of internal revenue may include 
in one assessment stamp taxes accruing over a period 
of years involving many sales of shares of stock. 

Although stamp taxes accrue on each and every 
sale or transfer of shares of stock, the commis- 


C.A., Wells Fargo Bank & Union 
Trust Co. V. McLaughlin, 78 F.2d 
934, certiorari denied 56 S.Ct. 172, 
296 U.S. 638, 80 L.Ed. 453. 

Poreigu allowance 

The commissioner may properly re¬ 
fuse to recognize a depletion allow¬ 
ance made by foreign taxing authori¬ 
ties in determining the tax on a resi¬ 
dent stockholder of a foreign corpo¬ 
ration.—Untermyer v. C. I. R., C.C. 
A., 59 F.2d 1004, certiorari denied 53 
S.Ct. 92, 287 U.S. G47, 77 L.Ed. 559. 
BrevisioxL of estimate 
U.S.-Big Four Oil & Gas Co. v. C. 

I. K., C.C.A., 83 F.2d 891. 

Olfset to depreciation 

It was proper for commissioner to 
show sale price of lank cars as a 
means of proving an offset to any de¬ 
preciation.—U. S. Industrial Alcohol 
Co. (West Virginia) v. ITelvering, C. 
C.A., 137 F.2d 511. 

57. U.S.—Chicago & N. W. R. Co. v. 
C. I. H., C.C.A., 114 F.2d 8S2, cer¬ 
tiorari denied 01 S.Ct 711, 312 U. 
S. 692, 85 L.Ed. 1128. 

58. U.S.—Burnet v. Hanlon, C.C.A., 
61 F.2d 463, certiorari dcuiiod Han¬ 
lon V. Burnet, 52 S.Ct 32, 284 U.S. 
653, 76 L.Ed. 654—Haugh & Kee¬ 
nan Storage & Transfer Co. v. 
Heiner, D.O.X^a., 20 F.2d 921. 

Different rates 

A<jtion of commissioner in applying 
composite depreciation rate in meas¬ 
uring losses deductible from gross 
income but applying straight depre¬ 
ciation rate in computing invested 
capital for purposes of assessing ex¬ 
cess profits tax was erroneous.-—Wis¬ 
consin I^ind Lumber Co. v. 0. I. R., 
G.C.A., 88 If.2d 161, 


59. U.S.—Southern California 

Freight Lines v. C. I. R., C.C.A., 99 
F.2d 104, certiorari denied 59 S.Ct. 
461, 306 U.S. 632, 83 L.Ed. 1034. 

60. U.S.—^Washburn Wire Co. v. C. 
I. R., C.C.A., 67 F.2d 658—Geuder, 
Paeschke & Frey Co. v. C. I. R., C. 
C.A., 41 F.2d 308. 

61. U.S.—Cumberland Glass Mfg. Co. 
V. U. S., CtCl., 44 F.2d 455—Geud¬ 
er, Paeschke & Frey Co. v. C. I. R., 
C.C.A., 41 F.2d 308. 

62. U.S.—^Wells Fargo Bank & Trust 
Co. V. McLaughlin, D.C.Cal., 8 F. 
Supp. 1009, reversed on other 
grounds, C.C.A., Wells Fargo Bank 
& Union Trust Co. v, McLaughlin, 
78 F.2d 934, certiorari denied 56 S. 
Ct 172, 296 U.S. 638. 80 L.Ed. 453. 

63. U.S.—^Holmquist v. Blair, C.C.A., 
35 F.2d 10. 

64. U.S.—Rhode Island Hospital 
Trust Co. V. C. I. R., C.C.A., 29 
F.2d 339. 

An innocent failure to report a 
profit as taxable income would not 
prevent taxpayer from taking advan¬ 
tage of a loss subsequently sustained. 
—Mitchell v. C. I. R., C.C.A., 99 F.2d 
778. 

65. U.S.—Citizens Hat. Bank of 
Kirksvillo, Mo. v. C. I. R., O.C.A., 
122 F.2d 1011, certiorari denied 62 
S.Ct. 913, 316 U.S. 822, 86 L.Ed. 
1219. 

68. U.S.—ILambcrt v. C. I. R., q.C.A., 

108 F.2d 624. 

67. U.S.—Ferguson v. C. 1. R., C.C. 
A., 69 F.2d 893. 

68. U.S.—^North American Coal Cor¬ 
poration V, C. I. R., C.C.A., 97 F.2d 
E26. 


Bad debts 

U.S.—Rhode Island Hospital Trust 
Co. V. C. I. R., C.C.A., 29 F,2d 339 
—Art Metal Const. Co. v. U. S., Ct 
CL, 17 F.Supp. 854. 

Cost of securities 

Congress has placed broad discre¬ 
tion in commissioner in determining 
cost of securities for purpose of de¬ 
termining loss for income tax pur¬ 
poses—G. U. R. Co. V. C. I. R., C.C. 
A., 117 F.2d 187. 

Allowance of partial deduction 
U.S.—Mayer Tank Mfg. Co. v. C. I. 

R. , C.C.A., 126 F.2d 688—Wilson 
Bros. & Co. V. C. I. R., C.C.A,, 124 
P.2d 606—Olympia Harbor Lumber 
Co. V. C. I. R., C.CA., 79 F.2d 394 
—Ensley Bank & Trust Co. v. U. 

S. , D.C.Ala., 61 F.Supp. 317—Santa 
Monica Mountain Park Co. v. U. 
S.. D.C.Cal., 20 F.Supp, 209, af¬ 
firmed, C.C.A., 99 F.2d 450, certio¬ 
rari dismissed 59 S.Ct. 647, 306 U. 
S. 666, S3 L.Ed. 1062—Peerless Oil 
& Gas Co. V. PTeiner, D.C.Pa,., 12 
F.Supp. 232, affirmed, C.C.A., 81 F. 
2d 391, certiorari denied 57 S.Ct. 
9, 299 U.S. 645, 81 L.Ed. 401, re¬ 
hearing denied 57 S.Ct 113, 299 U. 
S. 620, 81 L.Ed. 457. 

Technically proper ground 

The commissioner may not deny 
the taxpayer the right to a deduction 
l)Ocause the taxpayer failed to put 
his claim on the technically proper 
ground.—Rhode Island Hospital 
Trust Co. V. C. I. R., C.C.A., 29 P.2d 
339. 

69. U.S.—^Askln Sc Marine Co, v. C. 
I. R., C.C.A., 66 F.2d 776—Art Met¬ 
al Const. Co. V. U, S., CtCL, 17 F. 
Supp. 86i. 
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sioner of internal revenue may, for convenience, 
embody in one assessment stamp taxes accruing 
over a period of years involving many sales of 
shares of stock.'^^^ 

§ 604. Correction of Assessment, Reassess¬ 
ment, or Additional Assessment 

Within statutory limits, the commissioner of internal 
revenue may reexamine and redetermine a taxpayer's 
liability, and reassess or additionally assess him for 
any deficiency or underpayment of the correct tax, in¬ 
cluding therein erroneous refunds previously made, and 
interest on the assessment. 

Within the limits prescribed by statute, the com¬ 
missioner of internal revenue may reexamine and 
redetermine a taxpayer’s liabilit}^,'^! and make a 
corrected assessment,reassessment,or addition¬ 
al assessment,for any deficiency, in the absence 
of agreement, executed in accordance with the 
statute, that the prior determination and assess¬ 
ment should be conclusive.'^S 


It has been held, on the other hand, that the au¬ 
thority of tax officers to reopen and reassess tax 
exists only where expressly or impliedly provided 
for by statute,'^® and that, in the absence of such 
provision, an additional assessment imposed after 
there had been numerous confirmations of the orig¬ 
inal assessment was unauthorized.'^'^ Some statu¬ 
tory provisions expressly preclude the commission¬ 
er from instituting, after a certain time, a rede¬ 
termination of particular matters which have been 
finally and conclusively determined before such 
time.'^s Under the provisions of the Internal Reve¬ 
nue Code, 26 U.S.C.A. § 272 (f), and similar stat¬ 
utes, if the commissioner has notified the taxpayer 
of a deficiency and the taxpayer has petitioned for 
a redetermination by the board of tax appeals, the 
commissioner ordinarily has no right to determine 
any additional deficiency in respect of the same 
taxable year other than to present such claim be¬ 
fore the board.'^^ 


70. tJ.S.—Friebele v. U. S., D.C.N.X, 
20 r.Supp. 492. 

divisible assessment 
An assessment for stamp taxes ac¬ 
cruing over period of years on trans¬ 
fers of corporate profit-sharing in¬ 
terests was divisible.—Friebele v. U. 
S., supra. 

71. U.S.—Botany Mills v. XJ. S., 49 S. 
Ct. 129, 278 U.S. 282, 73 L.Ed. 379 
—^Knapp-Monarch Co. v. C. I. H., 
CC.A., 139 F.2d 863—New Jersey 
Worsted Mills v. Gnichtel, C.C.A. 
N.J., 116 F.2d 338, certiorari denied 
61 S.Ct 828, 312 U.S. 709, 85 L Ed. 
1141—Eastern Carbon Black Co. v. 
Brast, C.C.A.W.Va, 104 F.2d 460— 
Page V, Lafayette Worsted Co., C. 
C.A.R.I., 66 F-2d 339, certiorari de¬ 
nied Lafayette Worsted Co. v. 
Page, 54 S.Ct. 127, 290 U.S. 692, 78 
L.Ed. 596—Tonningsen v. C. I. R., 
CC.A., 61 P.2d 199—Western Shade 
Cloth Co. V. U- S., Ct.Cl., 5S F 2d 
863, certiorari denied 53 S.Ct. 403, 
288 U.S. CIO. 77 L Ed. 984—Bonwit 
Teller & Co. v. C, 1. R., C.C.A., 53 
P.2d 381, certiorari denied Bonwit 
Teller & Co, v. Burnet, 52 S.Ct 266, 
284 U.S 690, 76 L.Ed. 582, and fol¬ 
lowed in, C.C.A., Millinery Center 
Building Corporation v. C. I. R., 73 
F2d 1007, and C.C.A.N.Y., Varick 
Charlton Corporation v. Bowers, 73 
P.2d 1020—Overbey v. U. S., Ct. 
CL, 44 F.2d 268—Collinson v. Reyn¬ 
olds, D.C.Wyo., 43 F.2d 395—Laher 
Auto Spring Co. v. U. S., CtCl., 

5 PSupp. 38. 

S3 C.J. p 355 notes 66, 67. 
Amortization, deduction. 

U.S.—Diamond Alkali Co. v. Heiner, 
C.C.A.Pa,, 60 F 2d 505, reversed on 
other grounds 53 S.Ct. 413, 288 U.S. 
502, 77 L.Ed. 921. 
jNTew assessment 

<1) Correct "deficiency" assess¬ 


ment, made after taxpayer filed claim 
in abatement and after limitations 
had run, was not new assessment.— 
Veeder v. C. 1. R., C.C.A., 36 F.2d 342 
(2) Commissioner's reallocation of 
consolidated income tax in accord¬ 
ance with separate returns was not 
"new or further assessment."—Mey- 
ersdale Fuel Co. v. U. S., CtCl., 44 F. 
2d 437, certiorari denied 51 S.Ct. 653, 
283 U.S. 860, 75 L.Ed. 1465. 

Year for wliich made 
U.S.—C I. R. V. Forest Glen Cream¬ 
ery Co., C.C.A., 98 F.2d 968, certio¬ 
rari denied Forest Glen Creamery 
Co. V. C. I. R., 59 S Ct. 487, 306 U.S. 
639, 83 L.Ed. 1039. 

72. U.S.—Cooperstown Oorp. v. C. I. 

R. , C.CA., 144 P.2d 693, certiorari 
denied 65 S.Ct. 131, 323 U.S, 772, 
S9 L.Ed. 618—U. S. v. Hodson, C.C. 
Wis., 26 P.Cas.No.15,376, 14 Int. 
Rev.Rec. 100—Oak Worsted Mills 
V. U. S., 68 Ct.Cl. 539. 

73. U.S.—Oak Worsted Mills v. U. 

S. , Ct.Cl., 38 F.2d 699, affirmed 
Graham v. Goodcell, 51 S.Ct. 186, 
282 U.S. 409, 75 L.Ed. 415—Holm- 
quist V. Blair, C.C.A., 35 P.2d 10— 
Omaha Baum Iron Store v. U. S, 
Ct.Cl., 8 P.Supp. 703, certiorari de¬ 
nied 56 S.Ct. 87, 296 U.S. 676, 80 
L.Ed. 407. 

Prior invalid assessment 
Determination by commissioner 
that assessment was invalid and re¬ 
fund of taxes paid did not prevent 
government, under rules applicable 
to account stated, from again as¬ 
sessing same taxes.—Laher Auto 
Spring Co. v. U. S., Ct.Cl., 6 F.Supp. 
38. 

74. U.S.—Fifth Ave. Uniform Co. v, 
C. I. R., C.C.A., 70 F.2d 677—Baum¬ 
gartner V. C. I. H., C.C.A., 51 P.2d 
472, certiorari denied 62 S.Ct 129, 
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284 U.S. 674, 76 L Ed. 570—C. I. R. 
V. Ohio Palls D. & P. Works. C C. 
A.. 50 F.2d 660—Taft Woolen Co 
V. U. S., Ct.Cl., 38 F.2d 704, affirmed 
Graham v. Goodcell, 51 S Ct. 186, 
282 U.S. 409, 75 L.Ed. 415—Mac- 
Andrews & Forbes Co. v. U. S., Ct. 
CL, 5 F.Supp. 783—U. S. v. Black, 
CC.N.Y., 24 P.Cas.No.14,600, 11 

Blatchf. 538, 19 Int.Rev.Rec. 116. 
More than one additional assess¬ 
ment may be imposed —Oliver Type¬ 
writer Co. V. U. S., Ct.Cl., 14 P.Supp. 
543, certiorari denied 57 S.Ct. 30, 299 
US. 567, 81 L.Ed. 418. 

Return of collector 
U.S.—U. S. V. Ayer, D.C.Mass., 7 F. 
2d 478, reversed on other grounds, 
C.C.A., 12 F.2d 194. 

75. U.S.—^New Jersey Woz’Sted Mills 
V. Gnichtel, C.C.A.N.J., 116 F.2d 
338, certiorari denied 61 S.Ct. 828, 
312 U.S. 709, 85 L.Ed. 1141—Mc- 
Ilhenny v. C. I. R., C.C.A., 39 F.2(l 
356. 

Taxpayer's acceptance of addition¬ 
al tax liability does not of itself con¬ 
stitute an accord or satisfaction or 
estoppel, barring the assessment of 
further additional taxes, since a bind¬ 
ing adjustment of a disputed tax <!a.n 
only be had in the manner proscribed 
by statute.—L. Loewy & Son v. C. I. 
R., C.C.A., 31 F.2d 652. 

76. U.S.—^Woodworth v. Kales, C.C. 
A.Mich., 26 F.2d 178. 

77. U.S.—^Woodworth v. Kahus, su¬ 
pra. 

78. U.S.—Norton Co. v. C. I. R., C.C,, 
A., 50 F.2d 664. 

Amortization allowance 

U.S. — ^Norton Go. v. C. I. R., supra. 

79. U.S.— Rowan Cotton Mills v. C. 
I. R., C.C.A., 140 F.2d 277, certlo* 
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The burden of determining the factual basis for 
additional taxes rests on the commissioner.^O An 
additional assessment may be based on any infor¬ 
mation that the commissioner might have in hand,®l 
on new facts received from later reports of com¬ 
parative taxpayers,or on a corrected view of the 
law,S3 as established by a contemporar}^ decision 
of the supreme court but the determination of 
a deficiency which is arbitrary and without factual 
basis is void.ss The taxpayer is not entitled to no¬ 
tice and an opportunity for a hearing with respect 
to the commissioner's final determination resulting 
in a finding of overpayments^ 

With respect to assessment of deficiencies, the 
term “deficiency” is defined in the Internal Revenue 
Code, 26 U.S.C.A. § 271, and similar statutes, as 
the difference between the correct tax for the year 
in question and the tax shown by the taxpayer's 
return, the latter first being increased by the amount 
previously assessed or collected as deficiency, but 
decreased by any abatement, credits, or refund in 


reduction of the tax shown by the taxpayer’s re- 
turn.S7 A deficiency assessment is proper for the 
amount by which taxpayer has underpaid his cor¬ 
rect tax liability,38 and it may include the amount 
of a refund erroneously made after a previous as¬ 
sessment and payment of tax,83 and interest on the 
amount of the assessment, to the extent provided 
for by the statute. 80 

An error or irregularity as to the procedure or 
time of making an assessment of deficiency will not 
render the assessment void.ot So, the fact that the 
deficiency was computed by an erroneous method 
affords no ground for expunging it, if it was right 
in the result.82 Where the commissioner’s rede¬ 
termination of the correct tax liability renders his 
previous action an overassessment, he is not re¬ 
quired to again assess the correct amount, but he 
may properly apply the amount paid under the re¬ 
turn to the tax due as adjusted.83 

Supplemental assessment lists. Under the In¬ 
ternal Revenue Code, 26 U.S.C.A. § 3642, and sim- 


rari denied 64 S.Ct. 1057, 322 XJ.S. 
740, 8S LEd. 1573. 

Beficiency in unjust enriclmient tax 
was not “any additional deficiency” 
wUhin statute, so that commission¬ 
er could determine deficiency in such 
tax after amount of income and ex¬ 
cess -profits tax had been settled by 
agrroemont.—Rowan Cotton Mills Co. 
V. C. I. R., supra. 

SO. U.S.— Louisville Provision Co. v. 
Glenn, D.C.Ky., 18 F.Supp. 423, ap¬ 
peal dismissed, C.C.A., 90 F.2d 

10,3 2. 

81. U.F?.-~aiasscll V. C. I. R., C.C.A., 
42 F.2d 653. 

82. U.S.—Austin Co, v. C. I. R., C. 
C.A., 35 B\2d 910, certiorari denied 
Austin Co, V. Lucas, 50 S.Ct. 24 9, 
281 as. 735, 74 L.Ed. 1150. 

88. U.S.—Austin Co. v. C. I. R., su¬ 

pra. 

84. U.S.—Levy V. C. I. R., C.C.A., 48 
lL2d 725. 

85, U.S.-”-Louisville Provision Co. v. 
Glenn, D.C.Ky., 18 F.Supp. 423, ap¬ 
peal dismissed, C.C.A., 90 F.2d 1012. 

88, U.S.—Mann v. U. S., Ct.OL, 44 F. 

2d 1005, certiorari denied 61 S.Ct. 
654, 283 as. 860, 75 L.Fd, 3 466. 
87, as.—American Woolen Co. v. 
White, C.C.A.Mitss., 56 F.2d 716— 
Uncasville Mf^. Co. v. C. I. R., G. 
C.A., 55 F,2d 893, certiorari demied 
52 S.Ct. 497, 286 U.S. 545, 76 L.Ed. 
1282. 

^’’Such definition indicates that a 
deficiency consists, not of a theory 
or a method of computation, but of 
a sum of money ropresentingr the 
diiferenc© between what th© taxpay¬ 


er’s return discloses and what the 
law in fact imposes on him under 
the actual circumstance.”—Veeder v. 
C. I. R. C.C.A., 36 P.2d 342, 343. 
Definition construed 

(1) Phrase “amount previously 
assessed as deficiency,” within text 
definition means a deficiency conceded 
by taxpayer.—Uncasville Mfg. Co. v. 
C. I. R„ C.C.A., 65 F.2d 893, certio¬ 
rari denied 52 S.Ct. 497, 286 U.S. 645, 
76 L.Ed. 1282. 

(2) “Amount shown as tax by 
taxpayer's return” within definition 
means amount shown as tax, com¬ 
puted without benefit of statutes au¬ 
thorizing: special relief.—Jackson 
Iron & Steel Co. v. C. I. R., C C.A., 54 
F.2d 861, certiorari denied 52 S.Ct. 
501, 286 as. 549, 76 L.Ed. 1285. 

(3) Other constructions,—Ameri¬ 
can Woolen Co. v. U. S., Ct.CL, 21 
F.Supp. 1021, certiorari denied 58 S. 
Ct. 1054, 304 U.S. 681, 82 L.Ed. 1544, 
certiorari denied 58 S.Ct, 1055, 304 
as. 581, 82 L.Ed. 1544. 

Dack of determimtJou 

An “income tax deficiency” exists 
whenever taxpayer has failed to 
make adequate return of income, 
notwithstandinj^ lack of determina¬ 
tion by commissioner or his ag'ents. 
—Moore v. Cleveland By. Co., C.C.A. 
Ohio, 3 08 F.2d 656. 

Bstate tax deficiency 
U.S.—Woiller v. C, I, R., C.C.A., 64 
F.2d 480. 

Sa U.S.—Bell V. 0. 1. R., C.C.A., 82 
If,2a 499—iKloheart v. C. I. R., C. 
A.Fla,, 77 F.2d 704. 

Bfitir© tax recomputed 
as.—Brampton Woolen Co. v. Field, 
C.C.A.N.H., 66 F.2d 23, certiorari 
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denied 53 S.Ct. 12, 287 tT.S. 608. 77 
L Ed, 529—Pioneer Rubber Mills v. 

U. S. D.CCal, 10 F.Supp. 317. 
Credits of overpayments against 

deficiency assessment against tax¬ 
payer was not void because two of 
credits were made during sixty-day 
period after Issuance of deficiency 
notice, where taxpayer procured re¬ 
duction of bond executed to assure 
collection of such assessment after 
assessment had been reduced by such 
credits.—Scioto Valley Supply Co. v. 
U. S., Ct.Cl., IS F.Supp. 778. 
Deficiency held not owing 
U.S.—Dubiske v. C. I. R., C.C.A., 68 
F.2d 61. 

89. US.—Onondaga Co. v. C. I. R., 
C.C.A., 50 F.2d 397, certiorari de¬ 
nied Onondaga Co. v, Burnet, 52 S. 
CL. 126, 284 as. 671, 76 L.Ed. 667 
—I^evy V. C. I. R., C.C.A., 48 P.2d 
725. 

90. U.S.—Kerr v. Bowers, C.C.A.N. 
y., 66 F.2d 419, certiorari denied 
Clegg V. Bowers, 54 S.Ct. 440, two 
cases, 201 U.S. 663, 78 L.Ed. 1054— 
Crompton & Knowles Loom Works 

V. White, CC.A.Mass., 65 F.2d 132, 
certiorari denied 64 S.Ct. 89, 290 U. 
S. GC9, 78 L.Ed. 578—ICentucky 
Jockey Club v. Lucas, D.C.Ky., 14 
F.2d 539. 

91. U.S.—Lehigh Portland Cement 
Co. V. U. S., Cl.CL. 30 F.Supp. 217. 

92. XJ.S.—Helvering v. Gregory, C. 
C.A., 69 If.2d 800, affirmed 66 S.Ct. 
266, 293 U.S. 465, 79 L.Ed. 596, 97 
A.L.R. 1355, followed in, C,C.A., 
Cogan V. C. I. R., 97 F.2d 996. 

93. U.S,—Mann v. V. S., Ct.Cl., 44 
F.2d 1006, certiorari denied 51 S.Ct. 
654, m US. 860, 76 L.Ed. 1466. 
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ilar statutes, in case of omission from any monthly 
or special assessment list delivered to any collector, 
the commissioner may enter the names of the per¬ 
sons omitted and the amount of tax at any time 
within the period prescribed for assessment.9^ 

§ 605. Notice of Assessment 

Notice of an assessment must be givert to the tax¬ 
payer in the manner and within the time required by 
statute. 

If so required by the statute, a notice of assess¬ 
ment must be given to the taxpayer in the manner 
and within the time required.^^ If an assessment is 
for other than a deficiency tax, notice thereof in 
the manner required for deficiency taxes is not 
necessary.A statute requiring notice to the tax¬ 
payer by the collector before the tax can be dis¬ 
trained for, or penalty charged, is not part of the 
assessment, or a condition precedent to an assess- 
ment.^"^ 

§ 606. Notice of Deficiency Tax 

The commissioner of internal revenue is required by 
statute to send notice of a proposed deficiency to the 
taxpayer and to await a specified period of time after 
such notice before Imposing the assessment, but the re¬ 
quirement may be waived and noncompliance does not 
render the assessment void, rather than voidable. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 272, and similar statutes, the commissioner of 
internal revenue, on determining the existence of a 
deficiency, is required to send notice of such defi¬ 


ciency to the taxpayer by registered mail, and he 
may not impose an assessment for such deficiency 
until such notice has been mailed and the period of 
time fixed by the statute after such mailing has ex- 
pired.^S The purpose of this requirement is to ad¬ 
vise the taxpayer of the commissioner’s intention 
to impose the assessment, and to afford him an 
opportunity to appeal from such proposed action to 
the tax court before the tax can be assessed and 
collected.^ The requirement is one which may be 
waived by the taxpayer by a signed notice in writ¬ 
ing filed with the commissioner.^ 

Noncompliance with the statutory provisions as 
to notice does not destroy the commissioner’s juris¬ 
diction to assess,2 or render void, rather than void¬ 
able, the commissioner’s act of assessing,^ and the 
failure to give such notice will be considered at 
most an irregularity not affecting the validity of 
the assessment where it appears that the taxpayer 
otherwise had notice of the proposed assessment 
and raised no objection thereto.^ The failure to 
receive notice does not of itself furnish a basis for 
recovery against the United States for damages in¬ 
curred because of resulting tax liens, especially 
where the taxpayer failed to avail himself of other 
remedies.® 

§ 607. - Persons Notified 

Notice of a proposed deficiency assessment should be 
sent to the person liable for the tax,' but if the proper 


94. TJ.S.—Standard Oil Co. of Cali¬ 
fornia V. U. S., C.C.A.Cal., 90 F.2d 
571, certiorari denied 58 S.Ct. 143, 
302 U.S. 741, 82 L.Ed. 573. 

33 C.J. p 355 note 65. 

Record of assessment on assessment 
lists see infra § 615. 

Wliere original assessment was 
snfidcient, however, the statute has 
no application.—Standard Oil Co. of 
California v. U. S., supra. 

95. U.S.—Millos V. Dunbar, D.C. 
Utah, 1 F.2d 722. 

irotice by mail sufficient 
U.S.—U. S. V. General Inspection & 
Loading: Co., D C.N.X, 204 F. 657. 

96. U.S.—Capone v, U. S., C.C.A.Ill., 
51 F.2d 609, 76 A.L.R. 1534, certio¬ 
rari denied 52 S.Ct. 44, 284 U.S. 
669, 76 L.Ed. 666. 

97. U.S—U. S. V. Bristow, C.C.Ky., 
20 F. 378. 

98. U.S.—McCarthy Co. v. C. I. R., 
C C.A., 80 F.2d 618, certiorari de¬ 
nied 56 S.Ct. 675, 298 U.S 655, 80 
LEd. 1381—Foundation Co. v. U. 
S., Cl.CL, 15 F.Supp. 229. 

Time for assessment generally see 
infra §§ 652-671. 

Transferee’^s liability 
Notice of deficiency is distinct 


from the notice to a transferee of 
assets of tax liability of the trans¬ 
feror asserted against him.—^Michael 
V. C. I. R., C.C.A., 75 F.2d 966, certio¬ 
rari denied 56 S.Ct. 89, 296 U.S. 679, 
80 L.Ed. 409. 

Sufficient compliance 

U.S.—Richmond F. & P. R. Co. v. 

Early, C.C.AVa., 97 F.2d 312. 

99- U.S.—Olsen v. Helvering, C.C.A., 
88 F.2d 650. 

1. U.S.—C. I. R. V. New York Trust 
Co., C.C.A., 54 F.2a 463, certiorari 
denied New York Trust Co. v. C. 
I. R., 52 S.Ct. 457, 285 U.S. 556, 76 
L.Ed. 945—Atkinson v. U. S., D.C. 
Minn., 4 F.Supp. 398, motion de¬ 
nied, C.C.A., 70 F.2d 515, affirmed 
73 F.2d 214. 

2. U.S.—Ryan v. Alexander, C.C.A. 
Okl., 118 F.2d 744, certiorari denied 
62 S.Ct. 72, 314 U.S. 622, 86 L.Ed. 
500—Amicon v. U. S., Ct.CL, 15 P. 
Supp. 59—^Atkinson v, U. S., D.C. 
Minn,, 4 F.Supp. 398, motion de¬ 
nied, C.C.A., 70 F.2d 516, affirmed 
73 P.2d 214. 

Waivers and consents as affecting 
time for assessment generally see 
infra §§ 659-671. 

Offer of compromise 
Right to notice may be waived by 
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a written offer of compromise waiv¬ 
ing statutory restrictions on the 
assessment of a deficiency.—Van An¬ 
twerp V. U. S., D.C.Cal., 17 F.Supp. 
229, reversed on other grounds, C. 
C.A., 92 F.2d 871. 

Writing not constituting formal 
waiver held sufficient.—Amicon v. U. 
S., CtCl., 15 F.Supp. 59. 

3. U.S.—Lehigh Portland Cement 
Co. V. U. S„ Ct.Cl., 30 F.Supp. 217. 

Failure to give notice as affecting: 
Actions for taxes see infra § 800. 
Distraint see infra § 788. 
Jurisdiction of lax court to review 
commissioner's determination see 
infra § 699. 

4. U.S.^—Gregory v. U. S., 67 F.Supp. 
962, 102 Ct.Cl. 642, certiorari denied 
66 S.Ct. 26, rehearing denied 66 S. 
Ct. 228, and rehearing denied 66 S. 
Ct. 625—Lehigh l^ortland Cement 
Co. V. U. S., Ct.Cl.,'3() F.Supp. 217. 

5. U.S.—Pennsylvania-Dixie Cement 
Corporation v. U. S,, Ct.CL, 17 F. 
Supp. 196. 

e, U.S.—Gregory v. U. S., 67 F.Supp, 
962, 102 Ct.Cl. 642, certiorari de¬ 
nied 66 S.Ct. 26, rehearing denied 
66 S.Ct. 228, and rehearing denied 
66 S.Ct. 625. 
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person receives the notice and Is not misled thereby, it is 
immaterial that the notice was directed to another. 

The provisions of the Internal Revenue Code, 26 
U.S.C.A. § 272 (a), and similar statutes, that no¬ 
tice of the deficiency shall be sent to ''the taxpay¬ 
er” will not be given a narrow or restricted con¬ 
struction.”^ Under the statute, the person to be 
notified is the person liable for the tax,s so that 
notice to the party who succeeded to the title of 
the party filing the return is sufficient.^ If the 
proper person receives the notice and is not misled 
thereby, it is immaterial that the notice was direct¬ 
ed to another,^® or that a variation of the correct 
name was used,i^ and a party by his conduct may 
estop himself from claiming that notice was im¬ 
properly directed to another.12 

Ordinarily, notice sent to one of several parties 
having an identity of interest is sufficient notice to 
the others,as in the case of notice to one of sev¬ 
eral corporations filing a consolidated return,but 
notice to one of several affiliated corporations has 
been held insufficient notice to the others.^^ Al¬ 


though it has generally been held that notice to the 
trustee or executor of an estate whose authority 
has terminated is not siifiScient notice to the es¬ 
tate,^® and that notice received after closing of 
the estate and discharge of the executors from all 
liability may not support an assessment against 
them,!”^ notice to executors may be sufficient, not¬ 
withstanding settlement of final account and entry 
of decree of distribution, where under state law 
they were still liable for tax in their representative 
capacity. 

§ 608. - Requisites and Sufficiency 

A notice of deficiency need not be in any special form 
or be signed and it is only required that it fairly advise 
the taxpayer of the proposed deficiency. 

The notice of deficiency required by the Internal 
Revenue Code, 26 U.S.C.A. § 272, and similar stat¬ 
utes, need not be in any special form,i9 or be 
signed, 20 and it may be prepared and sent by an 
authorized subordinate of the commissioner of in¬ 
ternal revenue.2i It is only required that the no- 


7. U.S.—C. I. R. V. New York Trust 
Co.. C.C.A.. 54 F.2d 4G3, certiorari 
denied New York Trust Co. v. C. 1. 
R., 52 S.Ct. 457, 285 U.S. 556, 76 L. 
Ed. 945—Burnet v- San Joaquin 
Fruit S& Investment Co., C.C.A., 62 
F.2d 123. 

8. U.S.—-Neustadter v. U. S., C.C.A. 
Cal., 90 F.2d 34. 

Donor or donee of gift 
A deficiency notice to the donor is 
not essential in order to maintain 
proceeding to collect gift tax against 
transferees or fiduciaries.—Fletcher 
Trust Co. V. C. I. R., C.C.A., 141 F. 
2d 36, certiorari denied 65 S.Ct. 36, 
323 U.S. 711, 89 L.Bd. 672. 

Trustee or fianciary 

(1) Ordinarily, notice to trustee 
or fiduciary of a taxpayer is not es¬ 
sential to a valid ass(\ssmcnt against 
the taxpayer.—Simms v. Andrews, C. 
C.A.Okl., 118 F.2d 803. 

(2) Statute providing that on no¬ 
tice to commissioner that one is act¬ 
ing in fiduciary capacity fiduciary 
shall assume pow^u'S, duties, and 
privUeg<‘S of taxpayer with respect 
to notice of dcflcioncy was held to re¬ 
late only Lo actual fiduciaries who 
thcr('a,fter give notice to commission¬ 
er.—Uhorman's Committee v. C. I. 
R., C.C.A., 64 F.2d 627. 

9. U.S.—Burnet v. San Joaquin Fruit 
& Investment Co., C.C.A., 62 F.2d 
123. 

Designation, m transferee 

That deflcitsncy notice addressed in 
name of taxpayer's successor failed 
to designate successor as taxpayer's 
transferee did not render notice In¬ 


valid.—C. I. R. V. Nichols & Cox 
Lumber Co., C.C.A., 65 F.2d 1009. 

10. U.S.—Haag v. C. I. R.. C.C.A.. 
59 F.2d 516. 

Merged corporation 
U.S.—Pittsburgh Terminal Coal Cor¬ 
poration V. Heiner, D.C.Pa., 56 F.2d 
1072. 

11. U.S.—McCarthy Co. v. C. I. R., 
C.C.A., 80 P.2d 618, certiorari de¬ 
nied 56 S.Ct. 675, 298 U.S. 655, 80 
L.Bd. 1381—C. 1. R. V. New York 
Trust Co., C.C.A., 54 F.2d 463, cer¬ 
tiorari denied New York Trust Co. 
V. -C. I. R., 52 S.Ct. 457, 28o U.S. 
556, 76 L.Ed. 945. 

12. U.S.—Pittsburgh Terminal Coal 
Corporation v. Heiner, D.C.Pa., 56 
P.2d 1072. 

13. D.C.—^Amorican Auto Trimming 
Co., Michigan v. Lucas, 37 P.2d 801, 
69 App.D.C. 171. 

Notice to one executor is tanta¬ 
mount to notice to all of the execu¬ 
tors.—U. S. V. Lyman, D.C.Mass., 36 
F.Supp. 63. 

14. D.C.—American Auto Trimming 
Co., Michigan v. Lucas, 37 F.2d 801, 
59 App.D.C. 171. 

15. U.S.—Ellice Chocolate Co. v. U. 

S., D.C.N.Y., 68 F.2d 661, afllrmed, 
C.C.A., 63 h\2d 773, rehearing de¬ 
nied 64 F.2d 117. 

16. U.S.—Liberman's Committee v. 
C. I. R., C.C.A., 54 F.2d 627—Nauts 
V. Clymor, C.C.A.Ohlo, 36 F.2d 207. 

17. U.S.—Hulburd v. C. 1. R., C.C.A., 
56 S.Ct. 197, 296 U.S. 300, 80 L.Fid. 
242. 

la U.S.—Neustadter v. U. S.. C.C.A. 
CaL, 90 F.2d 34. 
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19. U.S.—C. I. R. V. Oswego Palls 
Corporation, C.C.A., 71 P.2d 673— 
Tyson v. C. I. R., C C.A., 66 P.2d 
160—McDonnell v. U. S., Ct.Cl., 59 
F.2d 290, affirmed 53 S.Ct. 410, 288 

U. S. 420, 77 L.Ed. 869—C. I. R. v. 
New York Trust Co., C.C.A., 54 P. 
2d 463, certiorari denied New York 
Trust Co. V. C. I. R.. 52 S.Ct. 467, 
285 U.S. 556, 76 L.Bd. 945. 

Construction a.gainst commissioner 
If deficiency letter sent by com¬ 
missioner to taxpayer were ambigu¬ 
ous, letter would have to be con¬ 
strued against internal revenue de¬ 
partment.—^Ventura Consol. Oil 
Fields V. Rogan, C.C.A.Cal., 86 P.2d 
149, certiorari denied Rogan v. Ven¬ 
tura Consol. Oil Fields, 67 S.Ct. 610, 
300 U.S. 672, 81 L.Ed. 878. 

Notice held sufficient 

(1) Generally. 

U.S.—C. I. R. V, Forest Glen Cream¬ 
ery Co., C.C.A., 98 P.2d 968, certio¬ 
rari denied Forest Glen Creamery 
Co. V. C. I. R., 59 S.Ct. 487, 306 U. 
S. 639, 83 L.Ed. 1039—Truda v. U. 

S., 76 CtCl. 186. 

D.C.—Helvcring v. Continental Oil 
Co., -68 F.2d 7.5'0, 63 App.D.C. 6, cer¬ 
tiorari denied Continental Oil Co. 

V. Helvering, 64 S.Ct. 629. 292 U. 
S. 627, 78 L.Ed. 14 81. 

(2) Ambiguity in notice did not 
affect its validity where another no¬ 
tice, immediately following it, re¬ 
solved any doubt, since both must 
be construed together.—Noyes v. U. 

S., C.C.A.Cal., 66 F.2d 870. 

20 . U.S.—C. I. R. V. Oswego Palls 
Corporation, C.C.A., 71 F.2d 673. 

21 . U.S.—Smith V. U, S., D.C.Pa., 22 
1 F.Supp. 1011. 
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tice fairly advise the taxpayer of the proposed de- 
ficienc 3%22 ^nd he need not be specifically advised of 
his right to institute a proceeding before the tax 
court to review the commissioner's determination.23 
A taxpayer who without being misled accepts a 
notice of deficiency and takes action pursuant there¬ 
to thereby waives any error in the form of the no- 
tice.^^ 

§ 609. - Time for Giving 

Notice of deficiency may be sent at any time after 
final determination and before the assessment period ex¬ 
pires, but a waiver agreement may require the giving of 
notice in a shorter period of time. 

The provisions of the Internal Revenue Code, 26 
U.S.C.A. § 272, and similar statutes, requiring no¬ 
tice of deficiency before assessment thereon, im¬ 
pliedly permits the sending of such notice at any 
time before the assessment period expires, in the 
absence of limitation imposed by a waiver agree¬ 
ment,^5 and such notice may also be sent during an 
extension period granted by waiver but a waiv¬ 
er agreement imposing a limitation on the time for 


giving of notice of a deficiency is controlling even 
though it provides for a limitation short of the as¬ 
sessment period provided by the statute.^'^ The 
statute contemplates that a deficiency notice will 
be mailed only after the commissioner of internal 
revenue has completed his audit and has made a 
considered determination regarding tax liability for 
the year involved,^^ and where a notice is sent prior 
to the commissioner’s final determination, he must 
again notify the taxpayer of his final determina- 
tion.2^ 

§ 610. - Service 

Notice of a deficiency is required to be sent to the 
taxpayer by registered mail to his last known address. 

Under the provisions of the Internal Revenue 
Code, 26 U.S.C.A. § 272 (a), (k), and similar stat¬ 
utes, it is required that notice of a deficiency shall 
be sent to the taxpayer by registered mail,30 to 
his last known address,^^ that is, his last known 
permanent address or legal residence, or last known 
temporary address of definite duration to which all 
communications during that period should be sent .^2 


22 . U.S.—Olsen v. Helvering-, C.C.A., 
88 F.2d 650—Ventura Consol. Oil 
Fields V. Rog-an, C.C.A.Cal., 86 F. 
2d 149. certiorari denied Rog-an v. 
Ventura Consol. Oil Fields, 57 S. 
Ct. 610, 300 U.S. 672, 81 L.Ed. 878. 
D.C.—Helvering v. Continental Oil 
Co., 68 F.2d 750, 63 App.D C. 6, 
certiorari denied Continental Oil 
Co. V. Helvering, 54 S.Ct. 629, 292 
U.S. 627, 78 L.Bd. 1481. 
letter disclosing* no deficiency is 
not a deficiency notice within the 
statute.—In re Orr's Estate, C C A., 
100 F.2d 539, certiorari denied Orr’s 
Estate V. C. I. R.. 59 S.Ct. 788, 306 U. 
S. 664, 83 L.Ed. 1060. 

ISTotice held insufficient 
U.S.—Ventura Consol. Oil Fields v. 
Rogan, CCA.Cal., 86 F.2d 149, cer¬ 
tiorari denied Rogan v. Ventura 
Consol. Oil Fields, 57 S.Ct. 610, 
300 U.S. 672, 81 L.Ed. 878. 
Separate notices 

Commissioner, in sending notice of 
deficiency with respect to income and 
excess profits taxes, need not include 
his determination with respect to 
tax on unjust enrichment, but defi¬ 
ciencies may be handled in separate 
notices, provided same procedure is 
followed as to each tax.—Rowan Cot¬ 
ton Mills Co. V. C. I. R., C.C.A., 140 
P.2d 277, certiorari denied 64 S.Ct. 
1057, 322 U.S. 740, 88 L.Ed. 1573. 

23. U.S.—McDonnell v. U. S, Ct.CL, 
69 F.2d 290, affirmed 53 S.Ct. 410, 
2SS U.S. 420, 77 L.Ed. 869. 

24. U.S.—C. I. R. V. Oswego Palls 

Corporation, C.C.A., 71 F.2d 673— 
Haag V. C. I. R., C.C.A., 59 P.2d 
616—Pittsburgh Terminal Coal 


Corporation v. Heiner, D C.Pa., 56 
P.2d 1072 — C. I. R. v. New York 
Trust Co.. C.C.A,, 54 P 2d 463, cer¬ 
tiorari denied New York Trust Co. 
V. C. I. R.. 52 S.Ct 457, 285 U.S. 
556, 76 L.Ed. 945. 

Successor corporation 

U.S.—^Union Bleachery v. C. I. R., C. 

C. A., 97 P.2d 226. 

25. U.S.—William C. Atwater & Co. 
V. Bowers, C.C.A.N.Y., 74 P.2d 253 
—Bertelsen & Petersen Engineer¬ 
ing Co. V. U. S., D.C.Mass., 49 F.2d 
395, vacated, C.C.A., 60 P.2d 745. 

Donee 

Notice of determination of a de¬ 
ficiency against donee for unpaid tax 
on gift to another donee, made by 
same donor in same calendar year, 
where such notice was sent by regis¬ 
tered mail within a year after expi¬ 
ration of period of limitation appli¬ 
cable to assessment against donor, 
was timely.—Baur v. C. I. R., C.C.A., 
145 P.2d 338, 156 A.L.R. 560. 

26. U S.—^William C. Atwater & Co. 
V. Bowers, C.C.A.N.Y., 74 F.2d 253 
—Parish-Watson Co. v. Anderson, 

D. C.N.Y., 34 P.2d 322—Insley Mfg. 
Co. V. Thurman, C.C.A., 33 F.2d 
441. 

27. U.S.—^William C. Atwater & Co. 
V. Bowers, C.C.A.N.Y., 74 F.2d 253. 

28. U.S.—Foundation Co. v. U. S., 
CtCl., 16 F.Supp. 229. 

29. U.S.—Hein^mann Chemical Co. 
V. Heiner, C.C.A.Pa., 92 P.2d 344. 

30i U.S. — ^Heinemann Chemical Co. 
V. Heiner, supra. 
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Provision held mandatory 
U.S.—Heinemann Chemical Co. v. 
Heiner, supra. 

Ind.—Smith v. Gowan-Stobo's Estate, 
41 N.E.2d 630, 112 Ind.App. 11. 
Taxpayer’s denial of knowledge 
Mailing of notice to the usual bu.si- 
ness address of corporate taxpayer 
was sufficient to warrant making of 
deficiency assessment, notwithstand¬ 
ing taxpayer’s subsequent denial of 
information and knowledge sufficient 
to form a belief that assessment was 
made.—U. S. v. National City Bank 
of New York, D.C.N.Y., 32 F.Supp. 
890. 

31. U.S.—U. S. V. Lyman, D.C.Mass., 
36 F.Supp. 53. 

Wame of tenant 

Address of notice should contain 
name of tenant in whoso care tax¬ 
payer’s mail was received at office 
building.—Dilks v. Blair, C.C.A., 23 
F.2d 831. 

Original place of business 
The fact that notices of determi¬ 
nation of liability for additional lax 
after transfer of corporate assot.s 
were not sent to original place of 
business was immaterial.—C. I. R. v. 
Angler Corporation, C.C.A., 60 F.2d 
887, certiorari denied Angier Corpo¬ 
ration V. C. L R., 52 S.Ct. 129, 284 U. 
S. 673, 76 L.Ed. 669. 

32. U.S.—Gregory v. U. S., 67 F. 
Supp. 962, 102 Ct.CL 642, certiorari 
denied 66 S.Ct. 26, rehearing denied 
66 S.Ct. 228, and rehearing denied 
66 S.Ct. 626. 

Investigation not required 

The commissioner in mailing no¬ 
tice was entitled to use what he be 
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The address used by the taxpayer on his return is 
not his “last known address’’ if the commissioner 
is aware of a more recent permanent address, 
but the commissioner is not bound to mail notice to 
a later address given by the taxpayer as of tempo¬ 
rary and indefinite duration.^^ It is immaterial 
that the notice was mailed to an incorrect address 
if the taxpayer in fact received the notice without 
delay and was not misled.^^ 

§ 611. Jeopardy Assessments 

The commissioner of internal revenue, fn his discre¬ 
tion, may immediately impose an assessment without re¬ 
striction as to prior notice of deficiency if he believes 
that the assessment or collection of the deficiency will 
be jeopardized by delay. 

Under the provisions of the Internal Revenue 
Code, 26 U.S.C.A, § 273, and similar statutes, if 
the commissioner of internal revenue believes that 
the assessment or collection of a deficiency will be 
jeopardized by delay, he may immediately assess 
such deficiency together with all interest, addition¬ 
al amounts, or additions to the tax provided by 
law.36 Such assessment may be imposed immedi¬ 
ately without regard to any notice of the proposed 
assessments^ required under the rules discussed su¬ 
pra §§ 605-610, but if the jeopardy assessment is 
made before any notice in respect of the tax has 
been mailed, the commissioner is required to give 
such notice within sixty days after the making of 
the asscssmcnt,SS thus permitting the taxpayer to 
appeal from the commissioner’s action to the tax 
court, and to stay collection of the assessment by 


filing a bond.^^ The commissioner is also author¬ 
ized to make a jeopardy assessment after an ap¬ 
peal has been taken to the tax court and before 
that tribunal has decided the case.'^^ 

Whether a jeopardy assessment should be im¬ 
posed is a matter within the sound discretion of 
the commissioner.'^^ Such an assessment is not 
limited to cases where the commissioner is appre¬ 
hensive of the taxpayer’s inability to pa}^^^ or to 
circumstances under which the commissioner may, 
under other statutory provisions, declare the taxable 
period of a taxpayer ended and render taxes im¬ 
mediately due and payable, ^3 and such assessment 
may be authorized solely on the ground of the im¬ 
minence of the expiration of the period within 
which an assessment may be made.*^^ 

§ 612. Special Assessments 

Under some statutes, the commissioner of internal 
revenue has discretion to impose a special assessment 
of excess profits tax, based on a different computation 
than a regular assessment, in case the amount of the 
tax could not otherwise be determined with accuracy or 
justice, or in case of abnormal conditions or exceptional 
hardship on the taxpayer. 

Under the Revenue Act of 1917 § 210, a special 
assessment of excess profits tax is authorized, on 
a basis other than the computation of invested cap¬ 
ital on which a regular assessment would be im¬ 
posed, where the amount of the tax cannot other¬ 
wise be determined with accuracy or justice ,^iYid 
under the Revenue Act of 1918 §§ 327, 328, the 
commissioner of internal revenue may, on appli¬ 
cation of the taxpayer,^^ grant a special assess- 


lieved to bo taxpayer’.s legal and 
permanent address without making 
independent investigation, since tax¬ 
payer had the duty to give the com¬ 
missioner his permanent address or 
a temporary address of a definite pe¬ 
riod.—Gregory v. U. S., supra. 

33, U.S.—-Dilks V. Blair, C.C.A., 23 
F.2d 831. 

34, U.S.—-Gregory v. U. S., 67 F. 
Supp. 962. 102 CtCl. 612, certio¬ 
rari denied 66 S.Ct. 26, rehearing 
denied 66 S.Ct. 228, and rehearing 
denied 66 S.Ct. 625, 

35, XT.S.—Olsen v. Helvering, C.C.A., 
88 F.2d 660—-Whitmer v, Lucas, C. 
C.A., 63 F.2d 1006, vacated on oth¬ 
er grounds 62 S.Ct 410, 285 U.S. 
629, 76 I^.Ed. 925. 

Hotioe received by employe© 

U.3.—Wright V. €. I. R., C.C.A., 101 
F.2d 309. 

36, tJ.S.—U. S. V. Barber, D.C.Md., 
24 IJ^.Supp. 220. 

After disallowsmoe of defLclenoy 

After division of board of tax ap¬ 
peals disallowed deficiency in income 
and excess profit tax, commissioner 


of internal revenue could make emer¬ 
gency assessment, and taxpayer's 
only remedy was claim in abatement. 
—Highland Land Co. v. Hciner, D.C. 
Pa., 46 F.2d 153. 

37. U.S.—Foundation Co. v. U. S., 
CtCl., 15 F.Supp. 229. 

38. U.S.—Foundation Co. v. XT. S., 
supra. 

35, U.S.—Foundation Co. v. XT. S., 
supra. 

Legality of assessment could not 
be affected by fact that bond was 
necessary to obtain review by board. 
—Foundation Co. v. U. S., supra. 

40. U.S.—Emaus Silk Co. v. Mc- 
Caughn, D.C. Pa., 6 F.2d 660— 
Foundation Co. v. U. S„ CtCl., 16 
XeSupp. 229. 

41. U.S.—Foundation Co. v. U. S., 
supra—American Natural Gas Co. 
V. U. S., CtCl., 13 F.Supp. 69, cer¬ 
tiorari denied 67 S.Ct 10, 299 U.S. 
547, 81 L.Ed. 403. 

Transfer of assets 
Where transferor owing delinquent 
Income taxes transferred assets to 
transferee for an insuificient consid- 
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©ration, jeopardy assessments against 
the transferee were properly levied. 
—Coffee Pot Holding Corporation v. 
C. I. R., C.C.A.Fla., 113 F.2d 416. 

42. U.S.—Foundation Co. v. U. S., 
CtCl., 16 F.Supp. 229. 

43. U.S.—-Feeder v. C. I. R., C.C.A., 
36 P.2d 342. 

44. U.S.—Feeder v. C. I. R., supra— 
Foundation Co. v. U. S., Ct.Cl., 15 
F.Supp. 229. 

45. U.S.—U. S. V. Factors' & Fi¬ 
nance Co., CtCl., 53 S.Ct 287, 288 
U.S. 89, 77 L.Ed. 633. 

Excess profits taxes generally see 
supra §§ 435-476. 

Necessity for special assessment not 
shown 

U.S.—Feilbach Co. v. Niles, D.C.Ohio, 
21 F.2d 495. 

46- U.S.—American Chemical Paint 
Co. V. McCaughn, D.C.Pa., 24 F. 
Supp. 258. 

G-eneral request for relief 

Letters containing a general re¬ 
quest for relief from an excess 
profits tax assessment, and not refer¬ 
ring to special assessment sections 
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merit of such tax where a regular assessment would 
be improper because of abnormal conditions or ex¬ 
ceptional hardship on the taxpayen'^'^ 

The granting of a special assessment under these 
statutes is entirely within the discretion of the com¬ 
missioner, in the absence of fraud or other irreg¬ 
ularities,^^ and he need not state the grounds for 
refusing such assessment or record the fact there¬ 
of.The commissioner cannot make administra¬ 
tive findings on the question of exceptional hard¬ 
ship until there has been a determination of the 
net income of the taxpayer.50 

Where a special assessment of excess profits tax 
is granted, the taxpayer may not thereafter con¬ 
test in court the correctness of the commission¬ 
er’s determination with respect to any of the fac¬ 


tors necessary to his discretionary findings and the 
computation of the tax.^i Where no special as¬ 
sessment or computation of tax on that basis was 
made, no overassessment based on the right to a 
special assessment ma}^ be found .^2 

§ 613. Finality and Conclusiveness 

An assessment is not conclusive so as to preclude 
the taxpayer from contesting his liability, but if no ap¬ 
peal is taken the assessment is final and has the force 
of a judgment. 

Although an assessment is prima facie valid and 
correct, as discussed infra § 677, and is ordinarily 
binding as to matters committed to the commission¬ 
er’s discretion, in the absence of fraud or arbitrary 
action by the commissioner, commissioner’s 
determination generally is not conclusive on the 


of statute, were not deemed applica¬ 
tions by taxpayer for special assess¬ 
ment.—American Chemical Paint Co. 
V. McCaughn, supra, 

47. U.S.—Heiner v. Diamond Alkali 
Co., Pa., 53 S.Ct. 413, 288 U.S. 502, 
77 L.Bd. 921. 

Finality 

Where special assessment was not 
made until 1922, but was within stat¬ 
utory period, taxpayer can only es¬ 
tablish its finality by bringing it 
within conditions of statute.—Oak 
Worsted Mills v. U. S., 68 Ct.Cl. 539. 

48. U.S.—^Heiner v. Diamond Alkali 
Co., Pa., 63 set. 413, 288 U.S. 502, 
77 L.Ed. 921—U. S. v. Henry Pren¬ 
tiss & Co., N.Y., 53 S.Ct. 283, 288 

U. S. 73, 77 L.Ed 626, followed in 
Swedish Iron & Steel Corporation 

V. Edwards, 69 F.2d 1018—Wil¬ 
liamsport Wire Rope Co. v. U. S., 
Ct.Cl., 48 S.Ct. 587, 277 U.S. 551, 
72 L.Ed. 985—New Jersey Worsted 
Mills V. Gnichtel, C.C.A.N.J., 116 
F.2d 338, certiorari denied 61 S.Ct. 
828, 312 U.S. 709, 85 L.Ed. 1141— 
Freeport Texas Co. v. U. S., Ct.Cl., 
58 F 2d 473, supplemented in other 
respects and new trial denied 59 F. 
2d 1060, certiorari denied 53 S.Ct. 
122, 287 U.S. 660, 77 L.Ed. 569— 
Wise & Cooper Co. v. C I. R, C. 
C.A., 53 P2d S43—Sheppard & My¬ 
ers V. C. 1. R., C.C.A., 45 F.2d 50, 
certiorari denied 51 S.Ct. 215, 282 
U.S. 902, 75 L.Ed. 794—National 
Bank of Commerce of Seattle, 
Wash. V. U. S., C.C.A.Wash., 39 
P.2d 434—Johnston-Crews Co. v. 
U. S., D.C.S.C., 38 F.Supp. 544— 
Michigan Iron & Land Co. v. U. S., 
Ct.Cl., 10 F.Supp. 563—Truda v. U. 
S., 75 Ct.Cl. 186—Maas & Wald- 
stein Co. V. U. S., 68 Ct.Cl. 63 3. 
Commissioner's certificate of satis¬ 
faction as to the applicability of the 
special tax assessment provided by 
ihe Revenue Act of 1917 § 210, is 
binding in the absence of impeach¬ 


ing evidence.—U. S. v. Factors’ & 
Finance Co., Ct.Cl., 53 S.Ct. 287, 288 
U.S. 89. 77 L.Ed. 633. 

Special assessment properly denied 

(1) Refusal to grant special as¬ 
sessments on ground of exclusion of 
capital stock issued for good will and 
services rendered without salary was 
not erroneous.—Ryan Car Co. v. C. I. 
R., C.CA.. 44 F.2d 26. 

(2) Taxpayer was not entitled to 
special assessment for inability to 
determine invested capital because 
of the deficiency of its own records 
and its failure of proof; and inade¬ 
quate salaries and value of secret 
formula did not render corporation’s 
condition so abnormal as to entitle 
corporation to special assessment of 
tax on basis of other representative 
corporations in similar business.— 
Cramer & King Co. v. C. I. R., C.C.A., 
■41 F.2d 24, followed in Apollo Steel 
Co. V. C. I. R., 41 F.2d 986, certiorari 
denied Apollo Steel Co. v. Burnet, 
51 S.Ct. 102, 282 U.S. 891, 75 L.Ed. 
785, followed in, C.C.A., Duquesne 
Steel Foundry Co. v. C. I. R., 41 F.2d 
995, certiorari denied 51 S.Ct. 82, 282 
U.S. 878, 75 L.Ed. 775, affirmed Du- 
quesne Steel Foundry Co. v. Burnet, 
51 S.Ct 491, 283 U.S. 799, 75 L.Ed. 
1422. 

49. U.S.—Cramer & King Co. v. C. 

l. R., aC.A.. 41 P.2di 24, followed 
in Apollo Steel Co. v. C. I. R., 41 
F.2d 986, certiorari denied Apollo 
Steel Co. V. Burnet, 51 S.Ct. 102, 
282 US. 891, 75 L.Ed. 785, followed 

m, C.CA., Duquesne Steel Foundry 
Co. V C. I. R., 41 F.2d 995, certio¬ 
rari denied 51 S.Ct 82, 282 U.S. 878, 
75 L.Ed. 775, affirmed Duquesne 
Steel Foundry Co. v. Burnet, 51 S. 
Ct 491. 283 U.S. 799, 76 L.Ed. 1422. 

50. U.S.—^Heiner v. Diamond Alkali 
Co., Pa., 53 S.Ct, 413, 288 U.S. 502, 
77 L.Ed. 921. 

51. U.S.—^Hciner v. Diamond, Alkali 
Co., 63 S.Ct 413, 288 U.S. 602, 77 
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L.Ed. 921, supra—New Jersey 
Worsted Mills v. Gnichtel, C.C.A. 
N.J., 116 F.2d 338, certiorari denied 
61 S.Ct 828, 312 U.S. 709, 85 L.Ed 
1141—Alexander v. Rea, C.C.A Okl , 
110 P.2d S9S, certiorari denied Rea 
V. Alexander, 61 S.Ct 17, 311 U.S 
661, 85 L.Ed. 423—Johnston-Crews 
Co. V. U. S., D.C.S.C., 38 F.Supp. 
544—Bolcom-Canal Lumber Co. v. 
U. S., CtCL, 24 F.Supp. 316—Con 
P. Curran Printing Co. v. U. S., Ct. 
CL, 14 F.Supp. 638, certiorari de¬ 
nied 57 S.Ct 788, 301 U.S. 686, 81 
L.Ed. 1343—Central Iron & Steel 
Co. V. U. S., CtCL, 6 F.Supp. 116, 
certiorari denied '55 S.Ct 75, 293 U. 
S. 563, 79 L Ed. C63. 

Retraction of assent 
Where taxpayer applied for and 
was granted special assessment re¬ 
lief by commissioner, taxpayer “aban¬ 
doned” its right to possible redress 
m courts and, having elected its 
choice of remedies, was “estopped” 
from retracting its assent to be 
bound by commissioner’s determina¬ 
tion.—Johnston-Crews Co. v. U. S., 
D.C.S.C., 38 F.Supp. 644. 

Income to which applied 

(1) Court cannot adopt rate chos¬ 
en by commissioner and apply it to 
net income other than that which 
commissioner used in making com¬ 
parisons and arriving at rate.—Con P. 
Curran Printing Co. v. U. S!, CtCL, 
14 F.Supp. 638, certiorari dentnl 67 
S.Ct 788, 301 U.S. GS6, 81 X..Ed. 1343. 

(2) Taxpayer may not complain 
that commissioner determined net 
income without allowing a deduction 
of losses sustained by taxpayer's 
affiliated corporation,—Bolcom-Canal 
Lumber Co. v. U. S., Ct.CL, 24 I^.Supp. 
316. 

52. U.S.—National Park Bank ot 
New York v. U. S., C.C.A.N.Y., 65 
F.2d 415, certiorari denied 54 S.Ct 
78, 290 U.S. 664, 78 L.Ed, 674. 

53. U.S.—Routzahn v. Brown, C.C.A. 
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courts^^ and does not preclude the taxpayer from 
contesting his liability in such manner as is per¬ 
mitted by the statute.^^ An assessment does not 
create an estoppel by judgment,but the assess¬ 
ment and levy of a tax from which no appeal was 
taken is final and has the force of a judgment,^7 
except that it is not subject to execution.^^ 

§ 614. Collateral Attack 

An assessment may not be colIateraMy attacked un¬ 
less it is illegal. 

Ordinarily, an assessment of tax may not be col¬ 
laterally attacked,^ 9 whether in an action on a bond 
for payment,or in a suit against a collector to re¬ 
cover the value of property sold by him to enforce 
payment of the tax.^i It has been held, however, 
that, if the assessment is illegal, all proceedings 
under it are void and the assessment may be at¬ 
tacked collaterally.®^ 

§ 615. Record of Assessments 

Assessments of taxes not payable by stamps are en¬ 
tered on monthly or special lists- 


Assessments of taxes not payable by stamps are 
normally made by the commissioner of internal rev¬ 
enue on monthly or special lists,®^ which may be 
lawfully signed by the commissioner or any of the 
deputies employed by him.®^ The list which the 
commissioner actually signs when he makes an as¬ 
sessment does not contain the names of any tax¬ 
payers but contains only the amounts and the to¬ 
tal tax,®® and attached to this list are separate 
sheets for use by the collector in keeping his rec¬ 
ord of collections, credits, and balances due, on 
which is written the name of the person or cor¬ 
poration in respect of whose taxes the amount stat¬ 
ed on the commissioner's assessment list has been 
assessed.®® These supplementary pages are not 
signed by the commissioner.®7 

§ 616. Questions of Law or Fact 

Questions of fact are to be determined by the fact 
finding body from all the evidence before it. 

With respect to the assessment of tax, questions 
of fact are to be determined by the fact finding 
body from all the evidence before it.®® Questions 


Ohio, 95 P.2d 766—Cohen v. Ed¬ 
wards, D.C.N.Y., 256 P. 964—Ken¬ 
tucky Pire Brick Co. v. Glenn, D. 
CKy., 34 P.Supp. 35. 
rinding’ of former commissioner 
U.S.—l^enrose v. Skinner, D.C.Colo., 
278 P. 284. 

54. tr.S.— Standard Oil Co. v. Mc¬ 
Laughlin, C.C.A.Cal., 67 P.2d 111, 
certiorari denied 54 S.Ct. 640, 292 

U. S. 631, 78 L.Bd. 1485, rehearing 
denied 54 S.Ct. 713, 292 U.S. 605, 
78 L.Bd. 1457—Miller v. Standard 
Nut Margarine Co. of Florida, C.C. 
A.Fla., 49 P.2d 79, allirmcd 52 S. 
Ct. 260, 284 U.S. 498, 76 L.Bd. 422 
—Cramer & King Co. v. C. I. R., 
C.C.A., 41 P.2d 24, followed in Apol¬ 
lo Steel Co. V. C. I. R., 41 P,2d 986, 
certiorari denied Apollo Steel Co. 

V. Burnet, 51 S.Ct. 102, 282 U.S. 891, 
76 L.Bd. 785, followed in, C.C.A., 
DuQueHno Stcjcl Foundry Co. v. 0. 
I. R., 41 P.2d 995, certiorari denied 
61 S.Ct. 82, 282 U.S. 878, 75 L.Bd. 
775, afllrmed 61 S.Ct. 49J, 283 U.S. 
799, 75 L.Bd. 1422—Fidelity & Co¬ 
lumbia Triust Co. V. Lucas, D.C.Ky., 
7 in,2d 146. 

55- U.S.—-U. S. V. RinebMkopf, Wis., 
105 U.S. 418, 26 X^.Kd. 1131, 

33 C.J. p 355 note 59. 

55. U.S.—B(mnot v. Uelvering, C,C, 
A., 137 in.2d 637, 149 A.L.R. 1146. 

57. U.S.—U. S. V. Morris & Essex 
R. Co.. aC.A.N.y., 136 P.2d 711, 
certiorari denied Morris <& B. R, 
Co, V. Delaware, L. & W. R. Co., 
64 S.Ct. 61. 320 U.S, 754, 88 L.Bd. 
449—U. S. V. Canfield. D.C.CaL. 29 
P.Supp. 734—U. S. V. Hauser, D.C. 
CaL. 25 in.Supp. 689. 


58. U.S.—U. S. V. Hauser, supra. 

59. U.S.—Gray Motor Co. v. U. S., 
C.C.A.Tex., 16 P.2d 367. 

33 C.J. p 355 note 57. 

60. U.S.—McCaughn v. Philadelphia 
Barge Co., D.C.Pa., 44 F.2d ‘665— 
Gray Motor Co. v. U. S., C.C.A. 
Tex., 16 F.2d 367. 

61. U.S.—Milan Distilling Co. v. 
Tillson, C.C.I11., 17 F.Cas.No.9,539, 
26 IntRev.Rec. 5. 

62. U.S.—Runkle v. Citizens’ Ins. 
Co., C.C.Ohio, 6 F. 143. 

63. U.S.—U. S. V. Lyman, D.C. 
Mass., 36 P.Supp. 53. 

Supplemental assessment lists see 
supra § 604. , 

64. U.S.—Tameling v. C. I. R., C.C. j 
A., 43 F.2d 814. 

65. U.S.—Anderson v. U. S,, Ct.CL, 
15 P.Supp. 225, certiorari denied 
‘58 S.Ct. 13, 302 U.S. 695, 82 L Ed. 
637, rehearing denied 68 S.Ct. 133, 
•302 U.S. '775, 82 L.Bd. 600—Ander¬ 
son V. U. S., Ct.Cl., 16 P.Supp. 21'6. 

66. U.S.—Anderson v. U. S., Ct.Cl., 
15 l^.Supp. 225, certiorari denied 68 
S.Ct. 13, 302 U.S. 695, 82 L.Bd. 637, 
rehearing denied '6.8 S.Ct. 133, 302 

U. S. 776, 82 L.Ed. 600—Anderson 

V. U. S., Ct.Cl., 16 P.Supp. 216. 
Deslgnatioa on supplt‘mentary 

page of person in respect of whose 
income a tax was assessed or of per¬ 
son from whom collection should he 
made Is for collector’s information, 
and if collector proceeds lawfully, no 
valid objection to assessment and 
collection can be made by person i‘e- 
s'ponsible for and making payment 
of, the amount assessed.—Anderson 
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V. U. S, Ct.Cl., 15 P.Supp. 22’5, cer¬ 
tiorari denied 58 S.Ct 13, 302 U.S. 
695, 82 L.Ed. 537, rehearing denied 
'58 S Ct. 133, 302 U.S. 7'76, 32 L.Ed. 
600. 

617. U.S.—Anderson v. U. S., supra 

—^Anderson v. U. S., CtCl., 16 P. 

Supp. 216. 

68. D.C.—Continental Oil 'Co. v. 

Helvering, 100 P.2d 101, 69 App. 

DC. 236. 

Particular q.uestious of fact 

(1) Question of how lump sum 
settlement received by railroad from 
director general should be appor¬ 
tioned for income tax purposes be¬ 
tween claims for undermaintenance 
and for additional compensation.— 
Southern Ry. Co. v. C. I, R., C.C.A., 
74 P.2d 887. 

(2) Question whether a distribu¬ 
tion by corporation in connection 
with cancellation or redemption of 
stock is essentially equivalent to dis¬ 
tribution of taxable dividend.—Ran¬ 
dolph V. C. I. R., C.C,A., 76 P.2d 472, 
certiorari denied Randolph v. Hel¬ 
vering, 5'6 S.Ct. 116, 296 U.S. 599, 80 
L.Bd. 425, and Helvering v. Ran¬ 
dolph, 56 S.Ct. 125, 296 U.S. '600, 80 
L.Bd. 426. 

(3) Question whether salary or 
other compensation for which deduc¬ 
tion from gro.ss income is claimed is 
reasonable.—B. Wagner & Son v. C. 
I. R., C.C.A., 93 P.2d 816. 

(4) Other questions.—^Willcuts v. 
Minnesota Tribune Co., •C.C.A.Minn., 
103 P.2d 94‘7, certiorari denied Min¬ 
nesota Tribune Co. v. Willcuts, 60 
S.Ct. 93, 308 U.S. '677, 84 L.Bd. 483— 
Shea V. C. L R., CQA., 81 ir.2d 937. 
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of fact include such matters for determination as 
whether in a particular case net income can be 
computed by one method or another,^9 the amount 
of depreciation deductible in computing net in¬ 
come,'^® and the fair market price or value of prop- 
ertyJ^ In a proceeding for assessment of a defi¬ 
ciency on the ground of fraud in the return, the 
taxpayer’s acts of omission and commission are 
evidentiary facts, and the ultimate fact inference 
is the taxpayer’s motive 

§ 617. Estoppels 

A taxpayer may be estopped from changing his posf- 
i:ion with respect to the same fact or transaction in¬ 
volved in tax liability if the government has relied on the 
taxpayer's action to its detriment, but the doctrine of es¬ 
toppel does not apply so as to preclude the government 
from assessing and collecting taxes in accordance with 
the law. 

As a general rule, the principle of equitable es¬ 


toppel applies in tax cases, in circumstances within 
its scope, so as to preclude a change of position on 
the part of a taxpayer with respect to the same 
fact or transaction involved in tax liability, to 
the extent that the government, as an innocent 
party, has relied on the taxpayer’s former position 
to its detriment. A taxpayer who knowingly 
makes a representation or conceals material facts 
which he intends or expects will be acted on by 
taxing officials who lack equal means of knowledge 
and act on such representation is estopped from de¬ 
nying the truth of such representation or concealed 
factsJS Accordingly, a taxpayer who has made 
an underpayment of tax in a prior year as a re¬ 
sult of a misrepresentation of fact, express or im¬ 
plied, will not be permitted to repudiate the posi¬ 
tion he has taken so as to lower his tax for a sub¬ 
sequent year, after limitations have barred a re¬ 
determination of tax for the former year.^S 


69. D.C.—Continental Oil Co. v, Hel- 
verin^, 100 F.2d 101, 69 App.D.C. 
236. 

70. U.S.—^Pittsburg-h Hotels Co. v. 

C. I. R., C.C.A., 43 F.2d 345. 

71. US.-—First Seattle Dexter Hor¬ 
ton Nat. Bank v. C. I, R., C.C.A., 77 
F,2d 45—Heiner v. Crosby, C.C.A. 
Pa., 24 F.2d 191—Jenkins v. Smith, 

D. C.Conn., 21 F.Supp. 251. 

Wlietber property becomes wortli- 

less during- a particular year, so as 
to be deductible for income tax pur¬ 
poses for that year, is a question of 
fact.—Jones v. C. I. R., C.'C.A., 103 
F.2d 681. 

72. U.S.—Delone v. C. I. R., C.C.A,, 
100 F.2d 507. 

73. XJ.S.—^Washmont Corporation v. 
Hendneksen, C.C.A.Wash., 137 F. 
2d 306—Orange Securities Corpo¬ 
ration V. C. I. R., C-C.A.Fla., 131 F. 
2d 662—Fisher v. C. I. R, C.C.A., 
108 F.2d 707, certiorari denied 60 
S.Ct. 978, 310 U.S. -627, 84 L.Ed. 
1398—Peavy-Byrnes Dumber Co. v. 
€. I. R., C.O.A.La., ^6 F.2d 234, 
certiorari denied, 57 S Ct. 612, 300 

U. S. 674, 81 L.Ed. 'S79—Rosoff 

Tunnel Corporation v. Higgins, D. 
C.N.Y., 28 F.Supp. 880—Broderick 

V. Anderson, D.C.N.Y., 2.3 F.Supp. 
488—Mahoning Inv. Co. v. U. S., 
Ct.Ci., '3 F.Supp. 622, certiorari de¬ 
nied 54 S.Ct. 526, 291 U.S. 675, 78 
SL.Ed. 1064 and Rochester & Pitts¬ 
burgh Coal & Iron Co. v. U. S., 64 
S.Ct. ‘527, 291 U.S. 676, 78 L.Ed. 
1064. 

3 aeliajice on. s-woxii returns 
U.S.—Beeler v. Motter, D.C.Kan., 33 
F.2d 788. 

Particular subjects of estoppel 

(1) Taxpayer’s -partnership status. 
—Plaag V. C. I. R., C.C.A., 69 F.2d 
614. 

(2) Separate or community prop¬ 


erty.—Merrell v. Evans, D.C.Idaho, 
8 F.2d 431. 

(3) Time of receipt of dividend.— 
A. D. Saenger, Inc. v. C. L R., C.C. 
A.La., 84 F.2d 23, certiorari denied 
57 S.Ct. 42, 299 U.S. 577, 81 L.Ed. 
426. 

(4) Worthlessness of debt.—C. I. 
R. V. Liberty Bank & Trust Co., C.C. 
A., 59 P.2d 320. 

Statutory option 

Generally, where taxpayer has ex¬ 
ercised option afforded by statute, 
he cannot retroactively and ex parte 
rescind his action—Champlin v. C. 
I. R., C.C.A., 78 P.2d 906. 

74. U.S.—Robinson v. C. I. R., C.C. 
A., 100 P.2d 1847, certiorari denied 
60 S.Ct. 81, 308 U.S. 567, 84 L.Ed. 
476. 

Prejudice 

A taxpayer is bound because of 
an estoppel, not because he has 
chosen, as in election, to follow a 
certain course, but because his ac¬ 
tion would prejudice an innocent 
party.—Grand Central Public Mar¬ 
ket V. U. S., D.C Cal., 22 F.Supp. 119, 
appeal dismissed U. S. v. Grand Cen¬ 
tral Public Market, 9i8 P.2d 1023. 

75. U.S.—Robinson v. C. I. R., C.C. 
A., 100 F.2d 847, 849, certiorari de¬ 
nied 60 S.Ct. 81, 30'8 U.S. 567, 84 
L.Ed. 476. 

“Equitable estoppel applies in tax 
cases when the following correlative 
facts are present: The taxpayer, by 
his coi ■’uct, which includes lan¬ 
guage, acts or silence knowingly 
makes a representation or conceals 
material facts which he intends or 
expects will be acted upon by taxing 
officials in determining his tax, and 
the true or concealed material facts 
are unknown to the taxing officials 
or they lack equal means of knowl¬ 
edge with the taxpayer, and act on 
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his representation or concealment 
and to retrace their steps on a dif¬ 
ference state of facts would cause 
the loss of taxes to the Government. 
A weighty factor in determining the 
application of the principle is the 
availability of the necessary facts 
to the parties involved.”—Robinson 
V. C. I. R., su-pra. 

79. XJ.S.—C. I. R. V. Dallas Title & 
Guaranty Co., C.C.A.Tex., 119 F.2d 
211—Doneghy v. Alexander, O.C.A. 
Okl., 118 P.2d 521, certiorari de¬ 
nied 62 S.Ct. 65, !314 US. 621, 86 
L.Ed. 499—Doneghy v. Jones, C.C 
A.Okl., 118 P.2d 521, certiorari de¬ 
nied 62 S.Ct. 65, '314 U.S. 621, 86 
L.Ed. 499—Helvering v. Williams, 
C.C.A., 97 P.2d 810—Titus v. U. 
S., DC.Okl., 58 F.Supp. 232, af¬ 
firmed, C.C.A., 150 F.2d 508, cer¬ 
tiorari denied 66 S.Ct. 230—Michi¬ 
gan Stove Co. V. Woodworth, D.C. 
Mich., 38 FSupp. 396, affirmed, C. 
'C.A., 117 F.2d 742. 

Particular subjects of estoppel 

(1) The fact that income was that 
of stockholder and not that of cor¬ 
poration.—Edward G. Swartz, Inc. v. 
C. I. R., O.C.A,La., '69 F.2d 633. 

(2) Value of certain property.— 
Becker v. Bemis, C.C.A.Mo., 3 04 F.2(l 
871, certiorari denied Bemis v. Beck¬ 
er, 60 S.Ct. 179, 308 U.S. 613, -84 L. 
Ed. 512—Becker v. Schlafiy, C.C.A. 
Mo., 104 F.2d 871, certiorari denied 
Schlafiy v. Becker, 60 S.Ct. 179, 308 

U. S. 613, '84 L.Ed. 512—Berch v, U. 
S., CLCl,, 64 F.Supp. 175. 

C3) Year in which sale took place. 
—Portland Oil Co. v. C. I. R., C.C.A., 
109 F.2d 479, certiorari denied 60 S. 
Ct. 1100, 310 U.S. 6‘50, 84 L.Ed. 1416. 

(4) Year in which deduction may 
be taken.—Barnhart-Morrow Consol. 

V. O. I. R., aC.JL, 160 F.2d 2S6, 
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On the other hand, a taxpayer will not be pre¬ 
cluded by his prior actions from showing the true 
facts to diminish asserted tax liability if all the 
elements of an estoppel are not established,*^7 as 
where it is not shown that he endeavored to change 
his position,7S or that the government had foregone 
anything or acted to its detriment because of the 
taxpayer's actions.79 So a taxpayer who, by an 
innocent mistake of law, made certain statements in 
his return for a particular year and thereby under¬ 
paid the tax is not estopped from showing the true 
situation in a subsequent year so as to reduce his 
liability in that year, both where the commissioner 
could proceed against the taxpayer for the omis¬ 
sion in the past year,^® and where he would be 
barred by limitations from redetermining the tax 
for the prior year.^i A taxpayer is not estopped 
from contesting the taxation of something which 


is constitutionally nontaxable merely because it has 
availed itself of deductions in connection with the 
property permitted by another provision of the stat- 
ute.^^ 

Of commissioner of internal revenue. Although 
it has been broadly stated that the government as 
well as the taxpayer is obliged to assume and main¬ 
tain a consistent position in tax matters,^^ ordi¬ 
narily, the assessment and collection of revenue is 
a governmental function which may not be inter¬ 
fered with by application of the doctrine of estop¬ 
pel resulting from the actions of taxing officers.®'^ 
Accordingly, the commissioner may not be estopped 
from determining taxes in accordance with the law 
by reason of inconsistency of his determination 
with his own former rulings,^^ or rulings of a 
former commissioner,^^ because of inaction or de- 


77. U.S—Rockwood v. U. S., Ct.Cl, 
39 F.2d 984—Metropolitan Furni¬ 
ture Co. V. Hartford-Connecticut 
Trust Co., D.C.Conn., 20 F.Supp. 92. 

78. U.S.—U. S. V. Du Pont, D.C.Del, 
47 F.Supp. 894. 

Necessary inconsisteiicy 
Where taxpayer's contention is 
not necessarily inconsistent with his 
former position, no estoppel can be 
applied.—Garrow, MacClain & Gar- 
row V. Bass, C.C.A.Tex., 88 P.2d 674, 
certiorari denied 58 S.Ct, IS, 302 XJ.S, 
697, 82 L.Bd. 538—East Bay Water 
Co. V. McLaufrhlin, D C.Cal., 24 F. 
Supp. 222, appeal dlsmis.sed C.C.A., 
McLatighlin v. East Bay Water Co., 
104 F.2d 1016. 

3Pailuro to return income 

Allen taxpayers, not shown to 
have become residents before 1935, 
were not precluded from denying 
193'5 income. tax liability for 
amount.s credited to them m account 
before 19.35, because of failure to re¬ 
turn such amounts as income for 
years prior to 1935, where they look 
the position before the tax court 
that they received the account as a 
testamentary gift uneffective until 
donor's death and it was not shown 
that collection of tax on income con- 
atructivoly received in earlier years 
would be barred by limitations.—^C. 
I. R. V. Arnold, C.C.A., 147 F.2d 23. 

79. U.S.—ChamplJn v. C. I. R., C.C. 
A., 78 F.2d 905—U. S. v. Haar, D.C. 
Ga., 19 F.2d '399, reversed on other 
grounds, C.C.A., 27 If.2d 250, cer¬ 
tiorari denied ITaar v. tJ. S., 49 S. 
Ct. -32, 278 U.S. 634, 73 L.Ed. 661— 
In re Trustees System Co, of 
Louisville, D.C.Ky., 30 F.Supp. 361. 

PartnersMp 

Th© fact that tax returns were 
made for two year® on basis of part¬ 
nership erroneously assumed to ex¬ 
ist did not ©stop taxpayer from de¬ 


nying existence of -partnership when i 
making subsequent returns, where 
government profited by mistake in 
returns for years preceding taxable | 
years involved.—Avent v. C. I. R., -C. 
CA.Ala, '76 F.2d 386. 

Deduction 

The fact that taxpayer improperly 
included a deductible bad debt in fil¬ 
ing tax return did not preclude tax¬ 
payer from claiming deduction in 
later year when debt was ascertained 
to be worthless, on ground that it 
would result in a double deduction, 
where taxpayer's action did not re¬ 
sult in reduction of taxpayer's tax 
for earlier year because, omitting 
such deduction, no lax was due.— 
Fidelity & Deposit Co. of Maryland 
V. Magruder, D.C.Md., '50 F.Supp. 817, 
reversed on other grounds, C.C.A., 
139 F.2d 751. 

80. U.S.—Greenwood Packing Plant 
V. C. I. R., C.C.A., 131 P.2d 7.87. 

81. U.S.—Helvering v. Schine Chain 
Theatres, C.C.A., 131 F.2d 948— 
Hawke v. C. I. R., C.C.A., 10'9 P.2d 
94*6, certiorari denied Plawke v. 
Hclvermg, 61 S.Ct. 11, 311 U.S. 657, 
'85 L.Ed. 421—Helvering v. Wil¬ 
liams, CC,A., 97 F.2d 810—Salvage 
V. C. I. R., C.C.A., 76 F.2d 112, af¬ 
firmed Helvoring v. Salvage, 66 S. 
Ci. 375, 297 U.S. 106, 80 L.Ed. 611 
—U. S. V. Du Pont, D.C.Del., 47 F. 
Supp. 894—Mellon v. Heiner, D.C. 
Pa., 14 l^.Supp. 424, affirmed, C.C. 
A., Pleiner v. Mellon, '89 F.2d 141, 
reversed on other grounds '58 S. 
Ct. 926, '304 U.S, 271, 82 L.Ed. 1337, 
conformed to, D.C., Mellon v. Hein¬ 
er, -30 F.Supp. 948. 

DeduotLon. of loss 

A taxpayer who ha® Innocently 
failed to pay tax on property is not 
estopped from deducting a loss 
thereon in a later year when reas- 
isessment of tax on such property 
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would be barred.—Bennet v. Helver¬ 
ing, C.C A., 137 F.2d 537, 149 A.L R. 
1146—Countway v. O. I. R., C.C.A., 
127 F.2d 69. 

Rectification of error 
Where no misrepresentation of 
fact was made, a taxpayer is not es¬ 
topped from claiming that the stat¬ 
ute of limitations prohibited the rec¬ 
tification of an error in a return for 
a prior year made by the commis¬ 
sioner under a mistake of law and 
that the rectification could not be in¬ 
directly accomplished by distortion 
of income in the return for a subse¬ 
quent year.—C. I. R. v. Saltonstall. 
C.C.A., 124 F,2d 110. 

Si2. U.S.—C. ,1. R. V. Independent 
Life Ins. Co., C.C A., 6'7 F.2d 470, 
reversed on other grounds 54 S.Ct. 
758, 292 U.S, 371, 78 L.Ed. 1311. 

83. U.S.—Phipps v. C. I R., C.C.A., 
127 F.2d 214, certiorari denied 
Phipps V. Helvering, 63 S.Ct. 38, 
317 U.S. 64'5, 87 L.Ed. 519. 

84. U.S.—Elrod Slug Casting Mach. 
Co. V. O'Malley, D.C.Neb., 57 F. 
Supp. 015. 

Scop© and application of taxing 
statute cannot be limited or restrict¬ 
ed by acts of government agents.— 
Chicago Flag & Decorating Co. v. U. 
S., C.C.A.I11., 119 F.2d 413. 

85. U.S.—Chiquita Min. Co. v. C. I. 

R. , C.C.A., 148 F.2d 306—J. C. 

Nichols Land Co. v. C. I. R., C.C. 
A., '65 F.2d 437. 

Transaction as constituting loan 
U.S.—Regensburg v. C. I. R., C C.A., 
144 F.2d 41, certiorari denied 65 

S. Ct. 272, five cases, 323 U.S. 783, 
89 L.Ed. OS'S. 

83. U.S.—Hanover Water Works Co. 
V, Gagne, D.C.N.H,, 18 F.Supp. '584, 
vacated on other grounds, C.C.A., 
Gagne v. Hanover Water Works 
Co.. '92 F.2d 669. 
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or because of erroneous information given 
to a taxpayer acquiescence in the tax¬ 

payer’s returns for prior years does not preclude 
him from acting in a subsequent year to require a 
report of income for a fiscal period authorized by 
statute,or from denying claimed deductions.^® 
The fact that the taxpayer reported, and the com¬ 
missioner collected tax on income for the year in 

B. COMPBOmSES AND 

§ 618. Compromises 

The taxpayer and the government may enter into a 
valid compromise of a tax claim, provided the statutory 
requisites are met, and such compromise will operate 
and be construed in accordance with the intent of the 
parties as expressed in the language used. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 3761, and similar statutes, the taxpayer and the 
government may enter into a formal and conclu¬ 
sive compromise of a tax claim,®^ and it is not es- 


which the income did not accrue, does not estop 
the commissioner from taxing the income in the 
correct year.^i In any case, the commissioner is 
not estopped from taking certain action where no 
change in the position of the taxpayer was sug¬ 
gested or induced,®2 or where it was not shown that 
the taxpayer suffered any detriment.®^ 

JLOSING AUREEMENTS 

sential to the validity of a compromise agreement 
that it be executed before the tax is barred by the 
statute of limitations.®^ Any consideration, howev¬ 
er small, will support a contract of compromise and 
settlement.®6 A compromise entered into pursu¬ 
ant to the statute is particularly valid and binding 
where the taxpayer has received and retained the 
benefits flowing therefrom,®'^ or where a consent de¬ 
cree has been entered pursuant thereto.®® A trans- 


B-C.—Stanford University Book 
Store V. Helvering, 83 P.2d 710, 65 
App.D.C. 364. 

87. u.S.—U. S. v. Hurst, D.C.Wyo., 
2 P.2d 73. 

Exemption 

The commissioner cannot he es¬ 
topped by his inaction on a request 
by a taxpayer for permission to es¬ 
tablish a certain fund from subse¬ 
quently performing his duty of re¬ 
fusing an exemption for failure of 
the taxpayer to perform the condi¬ 
tion of obtaining such exemption.— 
Winter Realty & Const. Co. v. C. I. 
R., C.C.A, 149 P.2d 1567, certiorari 
denied 66 S.Ct. 92. 

88. U.S.—Chicago Flag & Decorat¬ 
ing Co. V. U. S., C.C.A.I11., 119 P. 
2d 413. 

Suppositions case 
Commissioner is not bound by his 
answer to an inquiry regarding a 
suppositious case-—U. S. v. Hurst, 
D.C.Wyo., 2 P.2d 73. 

Approval of retnira. 

Mistake of agent in approving re¬ 
turns did not preclude commissioner 
from charging off depreciation in 
accordance with returns.—Hoboken 
Land & Improvement Co. v. C. 1. R., 
C.aA., 138 P.2d 104. 

89. U.S.—Parks-Chambers, Inc. v. 
C. I. R., C.C.A.Ga., Ii31 P.2d 66. 

90. U.S.—C. I. R. V. Rowan Drilling 
Co., C.C.A.Tex., 130 P.2d 62—De¬ 
troit & Windsor Perry Co. v. 
Woodworth, C.C.A.Mich., 115 F.2d 
'795, certiorari denied 61 S.Ct. 712, 
312 U.S. 693, 85 L.Ed. 1128. 

91. U.S.—Triplex Safety Glass Co. 
of North America v. Latchum, D. 
C.Del., 44 F.Supp. 436, affirmed, C. 
C.A-, 131 P.2d 1023. 


Separate taxpayeirs 

The fact that patent infringer 
may have paid income tax on in¬ 
fringement damages paid to owner 
of patent did not “estop” commis¬ 
sioner from collecting tax from own¬ 
er, where infringer and owner were 
entirely separate taxpayers.—Tri¬ 
plex Safety Glass Co. of North 
America v. Latchum, supra. 

92. U.S.—Ross V. C. I. R., C.C.A. 
Tex., 129 P.2d 310. 

93. U.S.—^Knapp-Monarch Co. v. C. 
I. R., C.C.A., 139 P.2d 863. 

94. U.S.—Schneider v. U. S., C.C.A. 
Ohio, 119 P.2d 215—New Jersey 
Worsted Mills v. Gnichtel, C.C.A., 
116 P.2d 338, certiorari denied 61 
S.Ct. 828, 312 U.S. 709, 85 L Ed. 
1141—^Walker v. Alamo Foods Co., 
C.C.A.Tex, 16 F.2d 694, certiorari 
denied Alamo Foods Co. v. Walker, 
47 S.Ct. 587, 274 U.S. 741, '71 L.Ed. 
1320—Pierce Oil Corporation v. U. 

S., 65 F.Supp. 731, 102 Ct.Cl. 360— 
Seattle-First Nat. Bank v. U. S., 
DC. Wash., 44 F.Supp. 603, af¬ 
firmed, C.C.A., U. S. V. Seattle- 
First Nat. Bank, 136 F.2d 676, af¬ 
firmed 64 S.Ct. 713, 1321 U.S. 583, 
88 L.Ed. 944—Lone Star Brewing 
Ass'n V. U. S., 61 Ct.Cl. 118, cer¬ 
tiorari denied 46 S.Ct. 631, 271 U.S. 
680, '70 L.Ed. 1148. 

33 C.J. p 381 note 1, p 382 notes 13, 
14. 

Compromises encouraged 
U.S.—-Loeb V. U. S., D.C.N.T., 17 P. 
Supp. 966. 

A'uthority of taxpayer’s representa¬ 
tive 

Resolution under which represent¬ 
ative of corporate taxpayer and af-. 
filiated companies acted in compro¬ 
mising tax liability fully authorized 

846 


him to settle case.—Backus v. U. S., 
Ct.Cl., 59 F.2d 242, certiorari denied 
53 S.Ct. 402, 288 U.S. 610, 77 L.Ed. 
984. 

No ouster of jurisdiction 
A compromise agreement, whether 
or not it be held to be a nullity, 
does not oust the court of jurisdic¬ 
tion to define the relative obligations 
between the parties.—-Du Puy v, U. 

S., Ct.Cl., 35 P.2d 990, certiorari de¬ 
nied 50 S.Ct. 346, 281 U.S. 739, 74 L. 
Ed. 1153. 

95. U S.—Staten Island Hygeia Ice 
& Cold Storage Co. v. U. S., C.C.A. 
N.y., 85 F.2d 6S—Hord v. U. S., 
Ct.CL, 59 P.2d 125—-Trumbull Steel 
Co. V. tJ. S., Ct.Cl., 1 F.Supp, 762. 

96. U.S.—Du Puy V. U. S , Ct CL, 35 
F.2d 990, certiorari denied 50 S. 
Ct. 346, 281 U.S. 739, 74 L.Ed. '1153. 

Consideration held shown 
U.S.—Big Diamond Mills Co. v. U. 

S., C.C.A.Minn., 51 F.2d 721—Du 
Puy V. U. S., CtCL, 35 F.2d 990, 
certiorari denied 50 S.Ct. 346, 281 
U.S. 739, 74 L.Ed. 1153. 

97. U.S.—Botany Worsted Mills v. 
U. S., '6.3 Ct.Cl. 406, affirmed 49 S. 
Ct. 129, 278 U.S. 282, 73 L.Ed. '379. 

Repudiation of unfavorable parts 
A taxpayer who received and re¬ 
tained the benefits flowing to him 
from a compromise has been held es¬ 
topped from repudiating such part 
thereof as he contended was loss fa¬ 
vorable to him than was warranted 
by the facts or the law.—Backus v, 
U. S., Ct,Cl., 69 F.2d 242, certiorari 
denied 53 S.Ct. 402, 288 U.S. 610, 77 
L.Ed. 984. 

98. U.S.—Backus v. U. S., supra— 
Bertelsen v. White, D.C.Mass., 58 
F‘>d 792, affirmed, C.C.A., 66 F.2d 
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action, to be effective and binding as a compromise 
under these statutes, must comply with the essen¬ 
tial statutory requirements.Approval or consent 
of a designated government official is essential,^ 
although, in the absence of fraud, mere delay in 
the filing of an official’s written consent due to 
oversight on the part of some officer of the govern¬ 
ment cannot be taken advantage of by the taxpayer 
to upset the compromise.^ 

Offer and acceptance. An offer of compromise 
by a taxpayer becomes a binding contract when ac¬ 
cepted by the government.^ Prior to such accept¬ 
ance, the offer can be revoked by the taxpayer at 
any time,^ and, as in the case of contracts gener¬ 
ally, revocation takes place when there is a com¬ 
munication by the offerer, received before accept¬ 
ance by the offeree, which states that the offerer 
intends not to be bound by the proposed contract.^ 
Where a taxpayer offers a compromise, the com¬ 
missioner may not accept the portion thereof which 
suits him and reject the rest.® 


Fraud, mistake, or duress. A compromise agree¬ 
ment is not binding if consent of the taxpayer was 
illegally obtained,^ or if there was a mutual mis¬ 
take of fact.® Ordinarily, a compromise cannot be 
attacked on the ground of a mistake of law;^ but 
where a taxpayer’s mistake as to his legal rights 
was induced by representations Of a government 
official on whose knowledge the taxpayer was rea¬ 
sonably entitled to rely, and the law was not in 
doubt, it has been held that the compromise may 
be rescinded by the taxpayer.^® Further, where a 
sum was paid in compromise on a dispute as to 
whether the taxpayer rather than another was 
liable for the tax, no question being raised as to 
the taxability of the subject matter of the tax, and 
subsequently it was decided that the subject matter 
was not taxable, the compromise agreement was 
held not binding on the taxpayer.i^ Willful falsi¬ 
fication of existing material facts which has misled 
the government vitiates a compromise as to it.^^ 
Whether a compromise agreement was procured by 


99. U.S.—Botany Worsted Mills v. 
U. S., CtCL. 49 S.Ct. 129, 278 U.S. 
'282, 73 L.Ed. 379—Joyce v. 

Genlsch, C.C A.Ohio, 141 F.2d S91 
—-U. S. V. StangG, D.C.Wis., 43 F. 
2d 593, supplemented 45 F.2d 248 
—M. Snower & Co. v. U. S., D.O. 

111., ‘50 F.Supp. 197, reversed on 
other grounds, C.C.A., IIO F,2d 367 
—George S. Colton Elastic Weh 
Co. V. White, D.C.Mass., 16 F.Supp. 
726. 

Provision lield directory 

The binding effect of a compro¬ 
mise and settlement agreement is 
not destroyed by the failure of the 
record to contain the opinion of the 
solicitor as provided by the statute, 
since this provision is addressed to 
the ofllcer alone and is diroctoi'y.— 
Backus V. U. S., Ct.Cl., 59 F.2d 212, 
certiorari denied 53 S.Ct. 402, 288 U. 
S. CIO, 77 L.Ed. 984. 

1. U.S.—Botany Worsted Mills v. U. 

5., Ct.CL, 49 S.Ct. 129, 27'8 U.S. 282, 
'73 L.Ed, i379—Joyce v. Gentsch, C. 
C.A.Ohio, 141 F.2d 891—Brast v. 
Winding Gulf ColUi^ry 'Co., C.C.A. 
W.Va., 94 F.2d 179—Hughson v. 

U. S., aC.A.CaL, 69 l?^.2d 17, cer¬ 
tiorari denied 63 S.Ct. 82, 287 U. 
S. 630, 77 Xj.Ed. 546—Davidson v. 
XT, S., D.C.Wis., 58 F.Supp. 481— 
George S. Colton Elastic Web Co. 

V. White, D.C.M'ass., 16 F.Supp. 
726. 

Transfer of authority to department 
of justice 

(1) Under an executive order 
transferring authority from the 
treasury di^partnumt to the depari- 
miuit of Justice, it has been held that 
a eoinpromiM(^ by llu* d(Tu.rlment of 
justice Is valid although made with¬ 


out the advice and consent of the 
secretary of the treasury or any un¬ 
dersecretary of the treasury.—Dun¬ 
can V. U. S., D.C Ky., 39 F.Supp. 962. 

(2) It has also been held, under 
such an executive order, that the at¬ 
torney general had authority to set¬ 
tle civil and criminal liabilities aris¬ 
ing out of a transaction involving a 
claim for income taxes, especially 
where he had collaborated with offi¬ 
cers of the bureau of internal reve¬ 
nue, and had acted on their request 
and conferred with them, and the 
bureau had approved and ratified 
the compromise and accepted a check 
in settlement.—^Aviation Corporation 
V. U. S., Ct.Cl., 46 F.Supp. 491, 97 Ot. 
Cl. 550, certiorari denied 63 S.Ct. 
759, 318 U.S. 771, 87 L.Ed. 1141. 

Acceptance by head of subordinate 
division technical stajGf of a taxpay¬ 
er's offer to compromise a claim for 
a tax deficiency is not a compliance 
with the statutory provision requir¬ 
ing approval by the secretary of the 
treasury, the undersecretary, or an 
assistant secretary.—Davidson v. U. 

S., D.C.Wis., !58 F.Supp. 481. 
Compromise under Act of 1803 
U.S.—In re Webster, C.C.N.Y., 29 F. 
Cas.N'o.17,332, 9 Int.Rev.Hec. 137. 

2. U.S.—Reynolds v. Gnichtel, D.C. 
N.J., 1 F.Supp. 606. 

3. U.S.—Arkwright Mills v. U. S., 
D.C.Mass., 27 F.2d 650—Brown v. 
U. S., Ct'Cl., 14 F.Supp. 520. 

Mere delay of commissioner in act¬ 
ing on offer of compromise does not 
operate as acceptance.—U. S. v. 
Driclingor, D.C.N.Y,, 21 F.2d '211. 

4. U.S.—Davidson v, U. S., D.CWis., 
68 F.Supp. 481. 
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Acceptance after withdrawal of of¬ 
fer is ineffectual.—Davidson v. U. S., 
supra. 

5. U S.—Davidson v. U. S., supra. 
Withdrawal of offer held sufBlcient 
U.S.—Davidson v. U. S., supra. 

0. U.S.—Ventura Consol. Oil Fields 
V. Rogan, C.C.A.'Cal., 86 F.2d 149, 
certiorari denied Rogan v. Ven¬ 
tura Consol. Oil Fields, *57 S.Ct. 
610, 300 U.S. 672, 81 L.Ed. 87,8. 

7. U.S—^Walker v. Alamo Poods 
Co., C.C.A.Tex., 16 F.2d 694, cer¬ 
tiorari denied Alamo Foods Co. v. 
Walker, 47 S.Ct. 587, 274 U.S. 741, 
71 L.Ed. 1320. 

8. U.S.—Loeb V. U. S., D.C.N.Y., 17 
F.Supp. '966—Morgan v. U. S., Ct. 
CL, '8 F.Supp. 746, 7'51. 

What constitutes mutual mistake of 
fact 

“Unconscious ignorance by both 
parties of a fact material to the 
contract or belief in the present ex¬ 
istence of a thing material to the 
contract constitutes a mutual mis¬ 
take of fact."—Morgan v. U. S., su¬ 
pra. 

9. U.S.—Staten Island Hygeia Ice & 

Cold Storage Co. v. U. S., C.C.A.N. 
Y., 85 F.2d 68—Reynolds v. 

Gnichtel, D.C.N.J., 1 F.Supp. 60’6. 

10. U.S.—Staten Island Hygeia Ice 
& Cold Storage Co. v. U. S., C.C. 
A.N.Y., 85 F.2d 68. 

11. U.S,—Cloister Printing Corpora¬ 
tion V. U. S., C.C.A.N.Y., 100 F.2d 
355. 

12. U.S.—U. S. V. Canfield, D.C.Cal., 
,29 F.Supp. 734. 
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duress exercised against the taxpayer must rest on 
the facts of the particular case.^^ The fact that 
the taxpayer entered into the compromise and set¬ 
tlement reluctantly, or to avoid the trouble and ex¬ 
pense of a law suit, does not establish that duress 
was exercised against him.^^ 

Construction and operation, A compromise agree¬ 
ment should be construed in accordance with the 
intent of the parties as revealed by the language 
used and the surrounding circumstances of the 
case,^5 and a compromise operates only as to taxes 
and penalties for the periods specified therein and 
leaves unaffected claims for other periods.^® In 
some cases, the agreements and stipulations have 
been held to settle all matters affecting tax liability 
for the taxable years involved,whereas in other 
cases the settlement has been held not to be one 
of all tax liability arising out of a particular trans¬ 
action.^^ A compromise of interest^^ or a penal- 
ty^O may work a compromise of the entire tax lia¬ 
bility, and the terms of some compromises have 
been held to include both taxes and penalties, 
or both the principal of the tax and interest^^ 


However, under the terms of the particular com¬ 
promise agreement, and in the light of the sur¬ 
rounding circumstances, a compromise of the in¬ 
terest or penalty alone may carry with it the im¬ 
plied condition that if the tax itself is returned as 
unwarranted the interest or penalty paid will also 
be returned.22 

A compromise operates for the protection of the 
taxpayer against subsequent criminal proceedings 
as fully as a former conviction or acquittal, and 
is a bar to a suit on a bond to recover penalties 
based on the same offense.^^ 

Compromise and closing agreements compared. 
In general, a compromise executed pursuant to the 
Internal Revenue Code, 26 U.S.C.A. § 3761, and 
similar statutes, serves a like purpose as a closing 
agreement.26 However, the provisions for closing 
agreements were intended to make possible adjust¬ 
ments not authorized by those dealing with com¬ 
promise agreements,although they do not repeal 
the provisions for compromise agreements, both 
statutes having concurrent efficacy.^s A compro¬ 
mise may enter into, or be part of, a closing agree- 


L 13. U.S.—Duncan v. TJ. S., D.C.Ky., 

L 39 FSupp. 962. 
i Pmclency of criminal proceeding's 
t Duress is not established by the 
' fact that criminal proceedings for 
tax evasion were pending at the time 
of the compromise.—Aviation Corpo¬ 
ration V. U. S., CtCL, 46 FSupp. 491, 
97 CtCl. 550, certiorari denied 63 S. 
Ct. 759, 318 U.S. 771, 87 L.Ed. 1141. 

14. U.S.—Du Puy V. U. S., Ct.Cl., 35 
P.2d 990, certiorari denied 50 S. 
Ct. 346, 281 U.S. 739, 74 L.Ed. 1153. 

15. US.—Phelps V. U. S., C.C.A. 
Conn., 105 P.2d 904—Big Diamond 
Mills Co. V. U. S., C.C.A., 51 F.2d 
721~Trumbull Steel Co. v. U. S., 
Ct.Cl., 1 P.Supp. 762. 

Provision against use as evidence 
A provision in a settlement agree¬ 
ment that no evidence of the agree¬ 
ment could be given in any future 
action has been held ineffective as 
repugnant to the main purpose of 
the settlement, for such a so-called 
“settlement” would in fact be no 
settlement at all —Du Puy v. U. S., 
Ct.Cl., 35 F 2d 990, certiorari denied 
50 S.Ct. 346, 281 U.S. '739, '74 L.Ed. 
1153. 

Provision for correction of errors 
An expression in offer of com.pro- 
mise to the effect that any error in 
computation of income tax in fa¬ 
vor of either party would be adjust¬ 
ed did not evidence an intention to 
leave the entire question open re¬ 
garding tax liability but was in¬ 
serted to provide for correction of 
any errors in calculation.—Aviation 
Corporation v. XJ. S., CtCi, 46 F. 


Supp. 4'91, 97 CtCl. 5'50, certiorari 
denied 63 S Ct 759, 318 U.S. 771, 87 
L.Ed. 1141. 

16. U.S.—Latimer v. U. S., D.C.Cal., 
■52 P.Supp. 228. 

17. US.—Backus v. U. S., CtCl., 59 
P.2d 242, certiorari denied 53 S.Ct. 
402, 288 U.S. 610, 77 L Ed. 984— 
Lang-Kidde Co. v. U. S., CtCl, 2 
F.Supp. 768. 

18. Inclusion of trust corpus in set¬ 
tlor’s estate 

The settlement of a gift tax lia¬ 
bility between the settlor of a trust 
and the commissioner was held not 
to constitute a settlement of all tax 
liability arising out of a transac¬ 
tion, so as to preclude inclusion of 
the trust corpus in the settlor’s 
gross estate for estate tax -purpos¬ 
es.—Armstrong's Estate v. C. I. R., 
C.C.A., 14-6 F.2d 457. 

19. U.S.—Nelson-Wiggen Piano Co. 
v. U. S., C.C.A.I11., .84 P.2d 47— 
Staten Island Plygeia Ice &: Cold 
Storage Co. v. U. S., D.C.N.Y., 9 P. 
Supp. 746, reversed on other 
grounds, C.C.A., >S5 P.2d 68—Lang- 
Kidde Co. V. U. S., CtCL, 2 F. 
Supp. 768. 

20. U.S.—Schneider v. U. S., C.C.A., 
119 P,2d 215—^Nelson - Wiggen 
Piano Co. v. U. S., C.C.A.I11., 84 F. 
2d 47. 

21. U.S.—Du Puy V. U. S., OtCL, 35 
F.2d 990, certiorari denied 50 S.Ct. 
346, 281 U.S. 739, 74 L.Ed. 11-53— 
Ely & Walker Dry Goods Co. v. 
U. S., C.aA.Mo., 34 F.2d 429, cer¬ 
tiorari denied 60 S.Ct. 409, 281 U. 
S. 765, 74 L.Ed. 1165. 

848 


22. U.S.—Trumbull Steel Co. v. U. 
S., Ct.Cl., 1 P.Supp. 762. 

Payment of lump sum for principal 
and interest 

The Revenue Act providing for a 
refund of interest collected from 
taxpayer in excess of six per cent 
per annum does not authorize the 
reopening of compromise of tax and 
interest liability, where a lump sum 
amount, which was offered by tax¬ 
payer as the most ho could pay and 
accepted on that ground under au¬ 
thority to compromise, was less than 
the disputed tax, without interest, 
which had been determined and 
claimed at the time of the offer.—™ 
Pierce Oil Corp. v. U. S., Ct.Cl., 58 
F.Supp. 648, certiorari denied 65 S. 
Ct. 1402. 

23. U.S.—Phelps v. U. S., C.C.A. 
Conn., 105 F,2d 904—Big Diamond 
Mills Co. V. U. S., C.C.A., 51 P.2cT 
721—Loeb V. U. S., D.C.N.Y., 17 F. 
Supp. 966. 

24. U.S.—Oliver v. U. S., W.Va., 267- 
F. 544. 

33 C.J. p 382 note 13. 

25. U.S.—U. S. V. Chouteau, Mo.. 
102 U.S. 603, 26 L.Ed. 246. 

20. U.S.—New Jersey Worsted Mills' 
V. Gnichtel, C.C.A., 116 F.2d 338, 
certiorari denied 61 S.Ct. 828, 31^ 
U.S. 709, 85 L.Ed. 1141. 

Closing agreements see infra § *619. 

27. U.S.—Backus v. U. S., Ct.CL, 59 
F.2d 212, certiorari denied 53 S.Ct, 
402, 288 U.S. 610, 77 X...Ed. 984. 

28. U.S.—Backus v. U. :S., supra* 
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ment.2^ A transaction, although insufficient to con¬ 
stitute a closing agreement for failure to comply 
with the statutes prescribing the formalities for 
such an agreement, may nevertheless constitute a 
valid and effectual compromise agreement.^® 

As discussed infra § 619, a closing agreement 
can be attacked only for fraud, malfeasance, or 
misrepresentation, whereas, as considered supra this 
section, a compromise agreement may be attacked 
on other grounds, such as mutual mistake of fact. 

§ 619. Closing Agreements 

Pursuant to the Internal Revenue Code, a duly au¬ 
thorized representative of the government may enter into 
a binding closing agreement with the taxpayer which, if 
properly approved, will be binding and conclusive as to 
matters of tax liability in the absence of fraud, malfeas¬ 
ance, or misrepresentation. Such an agreement may be 
attacked only on the grounds specified In the statute. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 3760, and similar statutes, the commissioner or a 
duly authorized employee of the bureau of internal 


revenue may enter into a closing agreement which, 
if approved by the secretary of the treasury or oth¬ 
er designated official, is final and conclusive in the 
absence of fraud, malfeasance, or misrepresenta- 
tion.Si The purpose of statutory provisions author¬ 
izing closing agreements is to enable the taxpayer 
and the government finally and completely to settle 
all controversies in respect of a tax liability for 
any given taxable period, and to permit them to 
wipe out any obligations which may remain.^^ 
order that the settlement of many items affecting a 
taxpayer's liability may be facilitated, the policy 
has been to broaden, rather than limit, the scope of 
these settlements.33 An agreement, to be effective 
as a closing agreement under the statute, must com¬ 
ply with the formal statutory requirements,34 and a 
transaction not approved by the required official 
does not constitute a closing agreement.35 

Binding effect. The effect of a closing agree¬ 
ment, if entered into voluntarily and approved by 
the required government official, is regulated by 
statute and takes on legal consequences by virtue of 


29. U.S.—Backus v. U. S., supra. 

30. U.S.—Schneider v. U. S., C.C.A. 
Ohio, no F.2cl 216. 

31. TJ.S.—Bank of Commerce & 

Trust Co. V. U. S., C.C.A.Tonn , 124 
F.2d 187—New Jersey Worsted 
Mills V. Gnichtel, C C.A.N.J., 116 
F.2d 338, certiorari denied 61 S Ct. 
'ST'S, 312 U.S. 709, 85 L.Ed. 1141—- 
Kehoo V. C. I. R., C.C.A., 105 P.2d 
662, reversed on other grounds 60 
S.Ot. 610, 300 U.S. 277, 84 L Ed. 
751 —Western & Southern Life Ins. 
Co. V. Dean, D.C.Ohio, 0 F.Supp, 36 
—Semmes v. U. S., Ct.Cl., 6 F. 
Supp. 119. 

Uaijust enriolimeiit and processing* 
taa:es 

U.S.~C. T. R. V. Security Flour Mills 
Co., C.C.A., 135 F.2d 165, afllrmed 
'64 S.Ct. 696, 321 U.S. 281, 88 L.Ed. 
725. 

Agreement made prior to repealing 
statute 

A closing agreement made under 
one Hlatuto is not abrogated by the 
repeal of that statute by a later 
statute, where the later statute ex¬ 
pressly provides that the repeal shall 
not affect previous agreements.— 
A6tna I.ifo Ins. Co. v. Eaton, C.C.A. 
Conn., 43 F.2d 711, certiorari denied 
51 S.Ct. 90, 282 U.S, 887, 76 I^.Ed. 
782. 

32. U.S.—Knapp-Monarch Co. v. C. 
I. R., C.C.A,, 1-39 F.2d 863—Kehoo 
V. C. I. R., C.C.A., 105 F.2d 662, re¬ 
versed on other grounds 60 S.Ct. 
640, 300 U.S. 277, 84 L.Ed. 761-— 
Wolverine Petroleum Corporation 
V. 0. I. R., C.C.A., 75 F.2d 5'93, cer¬ 
tiorari denied Wolverine Petrole- 
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um Corporation v. Helvering, 55 
S.Ct. 656, '295 U.S. 743, 79 L.Ed. 
1689—Backus v. U. S., Ct.Cl., 59 
P 2d 242, certiorari denied *53 S.Ct. 
402, 288 U.S. 610, 77 L Ed. 984— 
iEtna Life Ins. Co. v. Eaton, C.C. 
A.Conn., 43 F 2d 711, certiorari de¬ 
nied 51 S.Ct. 90, 282 U.S. .887, 75 
L.Ed. ■7'82—Bankers’ Reserve .Life 
Co. V. U. S., Ct.Cl., 42 F.2d 313, 
certiorari denied 51 S.Ct. 77, 2'82 

U. S. 871, 7'5 LEd. 769—Proctor 

V. White, D.C.Mass., 28 F.Supp. 
161. 

Precise assessment contemplated 
The statute contemplates not a 
lumping statement of account for a 
series of years, but a precise as¬ 
sessment of taxes for a particular 
year, made primarily by the taxpay¬ 
er’s return, and secondarily by the 
collector.—J. W. Carter Music Co. 
V. Ba.ss, D.C Tex., 20 F.2d .300. 

33. U.S.—^IVolverino Petroleum Cor¬ 
poration V. C. I. R., C.C.A., 7'5 F.2d 
503, certiorari denied Wolverine 
Petroleum Corporation v. Helver¬ 
ing, '55 S.Ct. 656, 295 U.S. 743, 79 
L.Ed. 1689. 

Iiengtli of taxable period 

Under the statutes and the regu- 
lation.s, the parties to a closing 
agreement may agree that a s,p.ecific 
period of less than one year shall 
constitute a separate taxable period, 
so as to enable them finally to deter¬ 
mine and conclude all matters af¬ 
fecting the liability of the taxpayer 
for a 'period less than an annual ac¬ 
counting period.—^Wolverine Petro¬ 
leum Corporation v. C. I. R., C.C.A., 
75 F.2d 693, certiorari denied Wol¬ 
verine Petroleum Corporation v. Hel- 
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vermg, 65 S.Ct. 656, 295 U.S, 743, 79 
L.Ed. 1-689. 

34. U.S.—Knapp-Monarch Co. v. C 
1. R., C.C.A., 139 P.2d 863—Cabin 
Creek Consol. Coal Co. v. U. S., C. 
C.AW.Va., 137 F 2d 9-48—Ander¬ 
son V. P. W. Madsen Inv. Co., C.C. 
A.Utah, 72 F.2d 768. 

An order by the commissioner can¬ 
not change the legislative will a« 
respects the necessity of complying 
with the statutory formalities in or¬ 
der to effect a binding and conclu¬ 
sive closing agreement.—Mc’^lhenny 
V. C. I. R., C.C.A, 39 F.2d 356. 
Approval after dissolution of corpo¬ 
ration 

Closing agreement executed bv 
corporation prior to dissolution wa.s 
valid although not approved by the 
government until after dissolution 
—Parish <fe Bingham Corporation v. 
U. S., Ct.Cl., 44 P.2d 993. 

35. U.S.—Schneider v. U. S., 'C.C.A. 
Ohio, 119 P.2d 215. 

Subordinates acting for designated 
officials 

During vacancies in ofllces of in¬ 
ternal revenue commissioner and 
secretary and undersecretary of 
treasury, respectively, or in absence 
of such oflicials, subordinates acting 
in their place and exercising their 
authority and performing their du¬ 
ties under statutory authority may 
execute and approve closing agree¬ 
ments relating to tax liability.—^An¬ 
derson V. P. W. Madsen Inv. Co., C. 
G.A.Utah, 72 F.2d 768—Perry v. 
Page, C.C.A.R.I., 67 F.2d 636, certio¬ 
rari denied 54 .S.Ct. 641, 292 U.S. '632, 
7*8 L.Bd. 1485. 
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the statute, and not tinder the law of contracts.^^ 
Except on a showing of the statutory grounds, the 
agreement is final and conclusive, and cannot be 
annulled, modified, set aside, or disregarded;^*^ nei¬ 
ther the taxpayer nor the government can raise any 
further question or make any further claim with 
reference to any feature of the tax account for 
the particular taxable year involved.^^ Under the 
statutes, a closing agreement entered into with the 
statutory formalities can be attacked only on the 


grounds of fraud, malfeasance, or misrepresenta- 
tion.S9 It cannot be attacked on the ground of lack 

of consideration^® or mistakes of fact or law.^l 

While it may be attacked on the grounds specified 
in the statute, ^2 the fraud, malfeasance, or misrep¬ 
resentation to justify setting aside a closing agree¬ 
ment must be that of the party seeking to uphold 
the agreement, not that of the party attacking it or 
of a third party.^^ 


C. ACCOUNTING 


§ 620. In General 

No particular method of tax accounting is prescribed 
by the statutes, selection of the method being primarily 
for the taxpayer. The method used by the taxpayer 
must, however, clearly reflect income, and, if it does not, 
the commissioner has broad discretion to compute in¬ 
come on a proper basis. 

In general, by virtue of the Internal Revenue 


Code, 26 U.S.C.A. § 41, and similar statutes, the 
method of accounting regularly employed in keep¬ 
ing the books of the taxpayer, if clearly reflecting 
income, is the basis on which taxes are to be com- 
puted.44 No particular named method is required, 
selection of the system or method of keeping his 
books being primarily for the taxpayer;^® but hon- 


3S. U.S.—^Perry v. Page, supra. 

37. U.S.—Knapp-Monarch Co. v. C. 
I, R., C.CA., 139 P.2d 863—Wol- 
yerine Petroleum Corporation v. 
C. I. R.. C.C.A., 7’5 F.2d 593. cer¬ 
tiorari denied Wolverine Petrole¬ 
um Corporation v. Helvering, 55 
S.Ct 65S, 29;5 U.S. 743, 79 LEd. 
1689—Hering v. Tait, ’C.CA.Md., '65 
F.2d 703—Parish & Bingham Cor¬ 
poration V. U, S„ CtCL, 44 F.2d 
•993—Lloyd-Smith v. U. S, CtCl., 
44 F.2d 990, certiorari denied 51 
S.Ct. 4S5, 283 U.S. 836, 75 U.Ed. 
1447—Great Southern Life Ins. Go. 
V. U. S., Ct.Cl., 42 F.2d 319—Bank¬ 
ers’ Reserve Life Co. v. U. S., Ct 
CL, 42 F.2d 313, certiorari denied 
51 S.Ct. 77, 282 U.S. 871, '7.5 L.Ed. 
769—Proctor v. White, D.C.Mass., 
2i8 F.Supp. 161. 

38. U.S.—Columbia Steel & Shaft¬ 
ing Co. V. U. S., CtCL, 44 P.2d 998, 
certiorari denied 51 S.Ct. 653, 283 
U.S. 860, '75 L.Ed. 1466—^na Life 
Ins. Co. V. Eaton, C.C.AConn., 43 
F.2d 711, certiorari denied 51 S.Ct 
90, 2S2 U.S. 887, 75 L.Ed. 782. 

Attributes of mutual release 

U.S.—^Proctor v. White, D.C.Mass., 
28 F.Supp. 161. 

39. U.S.—^Wolverine Petroleum Cor¬ 
poration V. C. I. R., C.C.A., 75 F. 
2d 593, certiorari denied Wolver¬ 
ine Petroleum Corporation v. Hel¬ 
vering, '55 S.Ct. 656, 295 U.S. 74'3, 
79 L.Ed. 1689—Hering v. Tait, C. 
C.A., 65 F.2d 703—iBtna Life Ins. 
Co. V. Eaton, C C.A.Conn., 43 F.2d 
711, certiorari denied 51 S.Ct. 90, 
282 U.S, 887, '75 L.Ed. 783. 

40. U.S.—Perry v. Page, C.C.A.R.I., 
67 F.2d 635, certiorari denied '54 
S.Ct 641, 2'92 U.S. 632, '78 L.Ed. 
148:5. 

41. U.S.—^Wolverine Petroleum Cor¬ 


poration V. C. I. R, C.C.A., 75 F.2d 
593, certiorari denied Wolverine 
Petroleum Corporation v. Helver¬ 
ing, 55 S.Ct 656, 295 U.S. '743, 79 
LEd. 1689—^tna Life Ins. Co. v. 
Eaton. C.C.A.Conn., 43 P.2d 711, 
certiorari denied 51 S.Ct. 90, 282 
U.S. ‘887, '75 LEd. 782—U. S. v. 
Bank of Commerce & Trust Co., 
D.CTenn., 32 P Supp. 942, af¬ 
firmed, C.C.A., Bank of Commerce 
& Trust Co. V. U. S.. 124 F.2d 187. 
tTnconstitutionality of statute 

A closing agreement is binding 
notwithstanding the statute under 
which the tax was exacted is later 
declared unconstitutional.—^tna 
Life Ins. Co. v. Eaton, C.C.A.€onn., 
43 F.2d 711, certiorari denied tol S. 
Ct 90, 282 U.S. 887, 75 L.Ed. 782— 
Western & Southern Life Ins. Co. v. 
Dean, D C.Ohio, 9 F.Supp. 36. 

42. U.S.—J. W. Carter Music Co. v. 
Bass, D.C.Tex., 20 F.2d -390. 

43. U.S.—Wolverine Petroleum Cor¬ 
poration V. C. I. R., C.C.A , '75 F.2d 
593, certiorari denied Wolverine 
Petroleum Corporation v. Helver¬ 
ing, 55 S.Ct 656, 295 U.S. 743, 79 
L.Ed. 1689—Hermg v. Tait, C.C.A. 
Md., 65 F.2d '703—Hyde v. U. S., 
CtCl., 159 F.2d 302. 

44. U.S.—Huntington Securities 
Corporation v. Busey, C.C.A. Ohio, 
11.2 P2d 36'S—C. I. R. V. Midland 
Valley R. Co., C.C.A., 57 P.2d 1042 
—Oslerloh v. Lucas, C.C.A., 37 P. 
2d 277—W. S. Barstow & Co. v. 
Bowers, D.C.N.Y., 15 P.2d 75—Ban¬ 
croft V. U. S., 49 F.Supp. 476, 99 
Ct.CL 370—Gatlife v. Helburn, D.C. 
Ky., .31 F.Supp. 495—In re Trus¬ 
tees System Co. of Louisville, D.C. 
Ky., 30 F.Sup'p. 361—Barker v. U. 
S., CtCL, 26 F.Supp. 1004—Hege- 

850 


man-Harris Co. v. U. S., CtCL, 23 
F.Supp. 450. 

“Basis of keeping accounts” re¬ 
fers, under the statutes, to the gen¬ 
eral bookkeeping system followed by 
the taxpayer.—U. S. v. American Can 
Co., N.J., 50 S.Ct 177, 280 U.S. 412, 
74 L.Ed. 518—Huntington Securities 
Corporation v. Busey, C.C.A.Ohio, 112 
P.2d 368. 

45. U.S.—Planet Line v. C. I. R., G. 
C.A., 89 F.2d 16. ' 

46. U.S.—Morris-Poston Coal Co. v 
C. I. R., C.C.A., 42 P.2d 620—Hcgo- 
man-Harris Co. v. U. S., Ct.Cl., 23 
F.Supp. 450. 

“Method” as used in the statute 
requiring net income to be computed 
in accordance with the method of 
accounting regularly employed in 
keeping the books of the taxpayer 
means the way of keeping the tax¬ 
payer’s books according to a defined 
and regular plan.—Huntington Se¬ 
curities Corporation v. Busey, C.C.A. 
Ohio, 112 F.2d 368. 

“Single-eutry” bookkeepingr 

U.S.—In re Newman, C.C.A.Ohio, 94 
F.2d 108, 111. 

loug’-teriu completed contract basis 

(1) In cases of long-term con¬ 
tracts, taxpayer may suspend, expens¬ 
es and receipts in job account unlU 
he has ascertained whether there has 
been profit or loss on the whole job. 
—Bent V. C. I. R., C.C.A., 56 F.2d 
99. 

(2) Computation of the tax of a 
partner on the long-term completed 
contract basis, that being the nudhod 
of accounting employ<‘d. by the part¬ 
nership, has been held proper, not¬ 
withstanding the contracts werii on a 
unit price basis and the income which 
had accrued during a given year 
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e-sty, good faith, and consistency are required in 
tax accounting,and whatever method is adopted 
by the taxpayer must clearly reflect income, al¬ 
though in this connection it is not required that the 
method adopted by the taxpayer show his true in¬ 
come exactly and with absolute accuracy,^® but only 
that his books be kept fairly and honestly, without 
attempt to evade taxes.^o 

If the taxpayer's method of accounting does not 
clearly reflect his income, the commissioner may 
under the statutes make the computation on a prop¬ 
er basis.While the commissioner has a broad 


discretion in this respect,^2 his discretion is not un¬ 
limited,but must be exercised reasonably, on 
sound grounds,^^ and an arbitrary adoption of a 
substitute method of computing the tax, which does 
not in fact clearly reflect the taxpayer’s income,, 
cannot be sustained.^5 Bookkeeping entries are 
not conclusive or determinative of tax liability^^ 
and cannot prevail over the actual facts.^^ Ac¬ 
counting methods are not controlling in determin¬ 
ing the extent to which a deduction is allowable.^^ 
Rules of interstate commerce commission. A 
taxpayer is not compelled to compute its tax lia- 


could be determined from the books. 
—Bent V. C. I- K., supra. 

(3) Under particular circumstanc¬ 
es, a taxpayer was held not to have 
elected as consistent practice to treat 
income on completed contract basis, 
warranting report of income after 
final completion.—Grays Harbor Mo- 
torship Corporation v. U. S., Ct.Cl., 
45 P.2d 259, certiorari denied 52 S.Ct. 
11, 2S4 U.S. 627, 76 L.Ed. 534. 
Election by wife on death of husband 
D.C.—^Herder v. Helvering, 106 F.2d 
153, 70 App.D.C. 287, certiorari de¬ 
nied 60 S.Ct. 262, 308 U.S. 617, 84 
L.Ed. 515, rehearing denied 60 S. 
Cl. 377, 308 U.S. 639, 84 L.Ed. 530. 
47- U.S.—Helvering v. Superior 
Wines <& Liauors, C.C.A,, 134 F.2d 
373—Alamo Nat. Bank of San An¬ 
tonio V. C, 1. H., C.C.A.Tex., 95 E. 
2d 622, followed in Alexander v. C. 
I. R., 95 F.2d 624, certiorari denied 
58 S.Ct. 1047, 304 U.S. 677, 82 L. 
Ed. 1541, rehearing denied 58 S. 
Ct. 1056, 304 U.S. 590, 82 L Ed. 
1550, certiorari denied Alamo Nat. 
Bank of San Antonio by Napier v. 
C. I. R, 58 S.Ct. 1047, 304 U.S. 577, 
83 L.Ed. 1541, rehearing denied 58 
SCI. 1055, 304 US. 500, 82 L.Ed. 
1550. 

Same basis for income and deductions 
U.S.—Stewart v. C. I, R., C.C.A.Tex., 
95 F.2d 821. 

48. U.S.—Grays Plarbor Motorship 

Corporation v. U. S., CtCL, 45 F.2d 
259, certiorari denied 52 S.Ct. 13, 
284 U.S. 627, 76 L.3M. 634—Vang v- 
Tawollyn, C.C.A.I'a., 35 F.2d 283— 
Maryland Casualty Co. v. XJ. S., Ct. 
CL, F)2 Ct.Ol. 201, modilled on other 
ground.s 4 0 S.OL 3 55, 261 U.S. 342, 
04 L.lOd. 297. 

49- U.S.—O.Mt('rloh V. Lucas, C.C.A., 

37 F.2d 277. 

50. U.S.—Wel(5h V* X)e Blois, C.C.A. 

Mass., 94 F.2d 842—O.sterloh v. 
Lucas, C.C.A., 37 F.2d 277. 
“Clearly/’ within the statutory re¬ 
quirement that the method adopted 
by (he ta,xpa,ytsr "clearly" reflect In¬ 
come, means plainly, honestly* 
straightforwardly, and frankly, l)ut 
dofis not mean “accurately’', which in 
its ordinary use means precisely, ex¬ 


actly, correctly, without error or de¬ 
fect.—Huntington Securities Corpo¬ 
ration V. Busey, C.C.A.Ohio, 112 P.2d 
368. 

51. U.S.—Brown v. Helvering, 54 S. 

Ct. 356, 291 U.S. 193, 78 L.Ed. 725 
—Keasbey & Mattison Co. v. U. S., 
CC.APa., 141 F.2d 163—South 
Dade Farms v. C. I. R., C.C.A Pa., 
138 F.2d 818—Zimmerman Steel Co. 
V. C. I. R., C.C.A., 130 F.2d 1011, 
143 A.L.R. 1054—Franklin County 
Distilling Co. V. C. I. R., C C.A., 
125 F.2d 800—^Hygienic Products 
Co. V. C. I. R., C.C.A., Ill P.2d 330, 
certiorari denied 61 S.Ct. 22, 311 
U.S. 6G5, 85 L.Ed. 426—North 

American Coal Corporation v. C. 
I. R., C.C.A., 97 P.2d 325—In re 
Newman, C.C.A.Ohio. 94 P.2d 108— 
William Hardy, Inc., v. C. I. R., 
C.C.A., 82 F.2d 249—Bradstreet Co. 
of Maine v. C. I. R.. C.C.A., 65 F.2d 
943. 

Mere acceptance of return by com¬ 
missioner of internal revenue does 
not necessarily constitute a recog¬ 
nition on his part that the method 
used in such year was proper.—^Wil¬ 
liam Hardy, Inc. v. C. I. R., C.C.A., 
82 F.2d 249—Mt. Vernon Trust Co. v. 
C. L R., C.C.A., 75 F.2d 938, certio¬ 
rari denied 56 S.Ct. 99, 29G U.S. 587, 
SO L.Ed. 415. 

52. U.S.—Schram v. U. S., C.C.A. 
Mich,, 118 If.Bd 541, certiorari de¬ 
nied Starr v. Schram, 62 S.Ct. 412, 
two cases, 314 U.S. 695, 86 L.Ed. 
555—Huntington Securities Corpo¬ 
ration V. Busey, C.C.A., 112 F.2d 
368—In re Newman, UC.A.Ohio, 94 
F.2d 108—^William ITardy, Inc. v. 
C. I. R., aC.A., 82 F.2d 249. 

53. U.S.—Huntington Securities Cor¬ 
poration V. Busey, C.C.A.Ohio, 112 
F.2d 368—William Hardy, Inc. v. 
C. I. B., C.C.A., 82 F.2d 249. 

54. U.S.—Russell v. C. I. R., C.C.A., 
46 1^.2d 100—Robert P. Hyams Coal 
Co. V. U. S., D.C.La., 26 F.2d 805. 

Inclusion of income in wrong year 
Commissioner is not empowered to 
add to the taxpayer’s gross income 
for a given year an item which right¬ 
fully belongs to an earlier year un¬ 
der a recognized system of account- 
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mg.—Clifton Mfg. Co. v. C. I. R., C. 

C. A., 137 F.2d 290, 150 A.L.R. 749. 

55. U.S.—Russell v. C. L R.. C.C.A., 
45 F.2d 100. 

Equal burden on commissioner 
The burden of adopting a method 
that will clearly reflect income is on 
the commissioner equally as well as 
on the taxpayer.—Bradstreet Co. of 
Maine v. C. 1. R , C.C.A., 65 F.2d 943. 

56. U.S.—Helvering v. Midland Mut 
Life Ins. Co., 57 S.Ct. 423, 300 U. 
S. 216, 81 L.Ed. 612, 108 A.L.R. 436, 
rehearing denied 57 S.Ct. 752, 300 
US. 688, 81 L.Ed. 889—U. S. v. 
Huntington Laboratories, C.C.A. 
Ind., 82 F.2d 356—C. I. R. v. North 
Jersey Title Ins. Co., C.C.A., 79 F 
2d 492—Angelus Bldg. <§5 Inv. Co. 
V. C. 1. R., C.C.A., 57 P.2d 130, fol¬ 
lowed in 57 P.2d 133, and certio¬ 
rari denied 52 S.Ct. 644, 286 U.S 
562, 76 L.Ed. 1295—Douglas v. Ed¬ 
wards, C.C.A.N.Y., 298 P. 229, re¬ 
versed on other grounds Edwards 
V. Douglas, 46 S Ct. 85, 269 U.S. 
204, 70 L.Ed. 235. 

Ohio.—Miller v. Homesite Realty Co., 
26 Ohio N.P.,N.S., 201. 
“Bookkeeping entries which do not 
correctly reflect income do not estop 
the taxpayer from questioning the 
taxation.”—Corn Exchange Bank v. 
U. S., C.C.A.N.Y., 37 P,2d 34. 35. 

57. U.S.—C. I. B. V. North Jersey 
Title Ins. Co., C.C.A., 79 P.2d 492— 
Western Maryland R. Co. v. Tait, 
D.O.Md., 53 F.2d 211, affirmed, C.C. 
A., Tait V. Western Maryland Ry. 
Co., 62 F.2d 933, affirmed 53 S.Ct 
706, 289 U.S. 620, 77 L.Ed. 1405— 
I-Iaugh & Keenan Storage & Trans¬ 
fer Co. V. Heiner, D.C.Pa., 20 F.2d 
921—Chattanooga Sav. Bank v. 
Brewer, D.C.Tonn., 9 P.2d 982, af¬ 
firmed, CC.A., 17 P.2d 79, certio¬ 
rari denied 47 S.Ct. 764, 274 U.S. 
751, 71 L.Ed. 1332. 

"Income cannot be determined by 
bookkeeping unless the facts under¬ 
lying the entries show it was income 
as defined in the Statute.”—In re 
Trustees System Co. of Louisville, 

D. C.Ky., 30 P.Supp. 361, 303. 

58. U.S.—Surety Finance Co. of Ta- 
I coma V. a I. R*, aC.A.^ 77 F,2d 221. 
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lility on the basis of the accounting system pre¬ 
scribed by the interstate commerce commission,^^ 
Likewise, the commissioner of internal revenue in 
determining tax liability is not bound by the rules 
of accounting enforced on a carrier by the inter¬ 
state commerce commission,®^ nor may he resort to 
the rules of that body, made for other purposes, for 
the determination of tax liability under the revenue 
acts*®^ 

§ 621. Accounting Periods 

Income is computed on the basis of annual account¬ 
ing periods, which may be either the calendar year or a 


fiscal year, depending on which methed is used in keep¬ 
ing the taxpayer's books and whether the period used 
clearly reflects income. 

It is necessary that income taxes be computed on 
the basis of some fixed period since only by such 
a system is it practicable to produce a regular flow 
of income to the government.®2 Under the revenue 
acts, taxable income usually is computed on the 
basis of annual accounting periods,®^ at least when 
possible ;®^ in other words, income tax is an annual 
tax,®® and each taxable year for the purposes of 
such tax must be regarded as an independent 
unit.®® 


59. IJ.S.—St. Paul Union Depot Co 
V. C. I. R., C.C.A., 123 F.2d 235. 
SO, U.S.—Old Colony R. Co. v, C. 
I. R., 52 S.Ct. 211, 2S4 U.S. 552, 76 
L.Ed. 484—Gulf, M. & N. R. Co. v. 
C. I. R., aC.A.Ala., 83 P.2d 788, 
certiorari denied 57 S.Ct. 38, 299 U. 
S. 574, 81 L.Ed. 423—ISTew York 
Cent. R. Co. v. C. I. R., C.C.A., 79 
F.2d 247, certiorari denied 56 S.Ct. 
370, 296 U.S. 653, SO L Ed. 465, and 
Helvering v. New York Cent. R. 
Co., 56 S.Ct. 370, two cases, 296 
US. 653, 80 L.Ed. 465—Chesapeake 
O Ry. Co. V. U. S., D.C.Va., 5 F. 
Supp. 7. 

61. US.—Old Colony R. Co. v. C. L 

R, 52 S.Ct. 211, 284 U.S. 552, 76 
LEd. 484. 

62. U.S.—Security Flour Mills Co. 
V. C. I. R., 64 S.Ct. 596, 321 U.S. 
281, 88 L.Ed. 725—Burnet v. San¬ 
ford & Brooks Co., 51 S.Ct. 150, 
282 U.S. 359, 75 L.Ed. 383—Arrott 
V. C, I. R., C.C.A., 136 F.2d 449, 149 
A.L R. 984—Farmville Oil Sz Fer¬ 
tilizer Co. V. C. I. R., C.C.A., 78 F. 
2d 83. 

€3. U.S.—Security Flour Mills Co, v. 
C. I. R., 64 S.Ct. 596, 321 US. 281, 
88 L.Ed. 725—Woolford Realty Co. 
V. Rose, Ga., 52 S.Ct. 568, 286 U. 

S. 319, 76 LEd. 1128—Burnet v. 

Sanford & Brooks Co., 51 S.Ct. 150, 
282 U.S. 359, 75 L.Ed. 383—Gray 
V. Darlington. Pa., 15 Wall. 63, 21 
L.Ed. 45—Cassatt v. C. I. R., C.C. 
A., 137 P.2d 745—Athens Roller 
Mills v. C. I. R.. C.C.A., 136 P.2d 
125—Douglas v. C. I. R., C.C.A., 
134 P,2d 762, affirmed Douglas v. 
C. I. R, 64 S.Ct. 988, 322 U.S. 275, 
88 L.Ed. 1271—^Harwick v, C. I. R., 
C.C.A., 133 F.2d 732, reversed on 
other grounds, Dobson v. C. L R., 
64 S.Ct. 239, 320 U.S. 489, 88 L.Ed. 
248, rehearing denied 64 S.Ct. 495, 
321 US. 231, 88 L.Ed. 691, and 
mandate conformed to Helvering 
V. Collins’ Estate, 142 P.2d 454, 
and Helvering v. Dobson, 142 F.2d 
454, 2 cases—Orange Securities 

Corporation v. C. I. R., C.C.A.Pla., 
131 P.2d 662—West v. C. I. R., C.C. 
A., 131 P.2d 46—Valley Waste Mills 
V. Page, C.C.A., 115 P.2d 466, cer¬ 


tiorari denied 61 S.Ct. 549, 312 U. 
S. 681, 85 L.Ed. 1120—Penn v. Rob¬ 
ertson, C.C.A.N.C.. 115 F.2d 167— 
C. I. R. V. Colorado & Southern Ry. 
Co., C.C.A., 102 F.2d 345—Niagara 
Share Corporation of Maryland v. 
C. I. R., C.G.A., 82 F.2d 208—Sit- 
terding v. C. I. R., C.C.A., 80 R2d 
939—Farmville Oil & Fertilizer Co. 
V. C. I. R., C.C.A., 78 F.2d 8.3— 
Thorsen v. C. I. R., C.C.A., 65 F.2d 
234, affirmed Thorsen v. Helvering, 
54 S.Ct. 368, 291 U.S. 163, 78 L.Ed. 
706—Martin v. C. I. R., C C.A., 61 
F.2d 942, certiorari denied 53 S.Ct. 
656, 289 U.S. 737, 77 L.Ed. 1485— 
C. I. R. V. R. J. Darnell, Inc., C.C. 
A., 60 F.2d 82—Kansas City South¬ 
ern Ry. Co. V. C. I. R., C.C.A., 52 
P.2d 372, certiorari denied 52 S.Ct. 
131, 284 U.S. 676, 76 L.Ed. 572— 
Triplex Safety Glass Co. of North 
America v. Latchum, D.C Del., 44 
P.Supp. 436, affirmed, C.C.A., 131 
P.2d 1023—Old Merchants Nat. 
Bank & Trust Co. of Battle Creek 
V. U. S., D.C.Mich., 36 F Supp. 961, 
affirmed, C.C.A., Old-Merchants Nat. 
Bank & Trust Co. of Battle Creek 
V. U. S., 117 F.2d 737—Supplee v. 
Magruder, D.C Md., 36 P.Supp. 722, 
affirmed, C.C.A., Magruder v. Sup¬ 
plee, 123 P.2d 399, reversed on 
other grounds 62 S.Ct. 1162, 316 U. 
S. 394, 86 L.Ed. 1555—In re Trus¬ 
tees System Co, of Louisville, D.C. 
Ky., 30 F.Supp. 361—Grand Central 
Public Market v. U. S., D.C Cal., 
22 P.Supp. 119, appeal dismissed, 

C. C.A., U. S. V. Grand Central Pub¬ 
lic Market, 98 P.2d 1023—Preeman- 
Dent-Sullivan Co. v. U. S., D.C.Ga., 
21 F.Supp. 972—Jamieson v. U. S., 

D. C.Mass., 10 F.Supp. 321—Chicago 
Frog & Switch Co. v. U. S., 68 Ct. 
Cl. 186. 

Taxable year may not be divided 
into two taxable periods in order, for 
example, to state separately and 
segregate the profitable times from 
the unprofitable times.—Palo mas 
Land & Cattle Co. v. C. I. R., C.C.A., 
91 F.2d 100—Hadden v. C. I. R., C.C. 
A., 49 P.2d 709. 

Unfairness 

(1) Commissioner and board of 
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tax appeals are not authorized to 
make exceptions to general rule of 
accounting by annual periods on 
finding that it would be unjust or 
unfair not to isolate particular trans¬ 
action and treat it on basis of long¬ 
term result.—Security Flour Mills Co 
V. C. I. R., 64 S.Ct. 596, 321 U.S. 281. 
88 L.Ed. 725. 

(2) The purpose of the clause in 
the Internal Revenue Code, 26 U.S. 

C. A. § 43, and similar statutes, per¬ 
mitting deductions or credits to be 
taken in a different period than the 
year in which they were paid, ac¬ 
crued, or incurred, when necessary 
clearly to reflect income, was to take 
care of fixed liabilities payable in 
fixed installments over a series of 
years but was not intended to upset 
the doctrine that cash receipts or 
matured accounts due, or cash pay¬ 
ments or accrued definite obligations, 
should not be taken out of annual 
accounting system merely because so 
to do in a given instance would work 
a supposedly more equitable result 
to government or to taxpayer.—Se¬ 
curity Flour Mills Co. v. C. I. R., su¬ 
pra. 

National Industrial Becovery Act, 
enacted on June 16, 1933, which un¬ 
dertook to levy capital slock lax on 
every corporation for the year end¬ 
ing June 30, 1933, but which exempt¬ 
ed corporations not doing business 
between June 16 and June 30, wa.s 
held not to provide for a taxable year 
of fifteen days or to entitle tax¬ 
payer to an apportionment of stock 
taxes for year ending June 30, 1933. 
—U. S. Steel Products Co. v. U. S., 

D. C.N.J., 36 F.Supp. 3C8. 

64, U.S.—Virginia Iron Coal Coke 
Co. V. a I. R., C.C.A., 90 F.2d 919, 
certiorari denied 59 S.Ct. 833, 307 
US. 630, S3 L.Ed. 1513. 

Period less than a year as constitut¬ 
ing taxable year see infra § 634. 

65. US.—U S. V. Utah-Idaho Sugar 
Co., C.C.A.Utah, 96 F.2d 756, cer¬ 
tiorari denied 69 S.Ct. 96, 805 U.S. 
631, 83 L.Ed. 404. 

86. US.—^Helvering v. Virginian 
Hotel Corporation of Lynchburg, 
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Calendar or fiscal year. In general, the annual 
accounting period may be either the calendar year 
or a fiscal year, depending on the circumstances,®'^ 
Under the Internal Revenue Code, 26 U.S.C.A. § 
41, and similar statutes, the annual accounting pe¬ 
riod is the year, fiscal or calendar, which the ta>'' 
payer regularly employs in keeping his books, pro¬ 
vided his method of accounting is such that thi«^ 
period clearly reflects income.®® If the taxpayer 
has no annual accounting period, or does not have 
a fiscal year as defined by the statutes, the report 
must be made on the basis of the calendar year.®^ 
In order to have a '^fiscal year,*’ it is necessary, 
under the Internal Revenue Code, 26 U.S.C.A. § 
48 (b), and similar statutes, defining ^'fiscal year” 
as an accounting period of twelve months ending 
on the last day of any month other than Decem¬ 
ber, that the accounting period of the taxpayer 
end literally on the last day of some month 
it is not sufficient that it ends on a day which varies 
each year, and which, although somewhere near the 
last day of a month, does not necessarily fall on 
the last day except by accident.'^^ The determina¬ 


tion as to whether the taxpayer has an annual ac¬ 
counting period, and as to what such period is, can 
rarely be made on any single circumstance, but usu¬ 
ally must be gathered from all of the circumstanc¬ 
es bearing on the accounting method actually em¬ 
ployed. *^2 

Silver Purchase Act. It has been pointed out 
that the Silver Purchase Act makes no reference 
to calendar or fiscal years, and that it would be en¬ 
tirely impracticable to create a taxable year for 
its enforcement.^® 

§ 622. Accrual and Cash Methods 

Under modern tax statutes, the taxpayer may make 
his returns in accordance with the method of account¬ 
ing which he regularly employs in keeping his books, 
provided his income is clearly reflected. Whatever 
method is used, however, must be applied consistently 
to both receipts and deductions; the taxpayer cannot 
accrue receipts and treat deductions on a cash basis or 
vice versa. 

Under modern tax laws, a taxpayer may make his 
returns on either a cash basis or accrual basis in 
accordance with the method of accounting which he 
regularly employs in keeping his books,provided 


C.C.A., 132 F.2d 909, affirmed 63 
S.Ct. 1260, 319 U.S. 523. 87 L.Ed. 
1561, 152 A.Li.R. 871, rehearing- de¬ 
nied 64 S.Ct. 27, 320 U.S. 810, 88 
Lf.Bd. 489—Kansas City, St. L. & 
C R. Co. V. C. I. R.. C.C.A., 131 
F.2d 940. 

“In general, it may be said to be 
the aim of the income tax laws to 
compel return from taxpayers in 
respect to income which accrues to 
them during the period of each tax 
year, and the line is drawn sharply 
to mark off one tax period from an¬ 
other."—Helvering v. National Con¬ 
tracting Co., C.C.A., 69 F.2d 252, 254. 
.Combined iresult of two years 

(1) A taxpayer who receives net 
income in one year must pay a tax 
thereon although if combined with 
another year the result would be a 
loss.—Valley Waste Mills v. Pago, 
•C.C.A.Ga., 116 F,2d 466, certiorari de¬ 
nied 61 S.Ct. 649, 312 U.S. 681, 85 L. 
Ed. 1120. 

(2) “The fixed policy of Congress 
being to assess separately the In¬ 
come of each year, any one who 
seeks to mingle the income of two 
years must show express warrant." 
—Delaware & H. Co. v. C. I. R., C.C. 
A., 66 F.2d 292, 293, certiorari denied 

.04 S.Ct. 89, 290 U.S. 670, 78 L.Ed. 
679. 

tntiximte profit of entire transaction 

Under the federal income tax sys¬ 
tem of an annual accounting, the 
..question of whether taxable profits 
have been made is determined an¬ 
nually by the result of the operations 
* of the year, irrespective of whether 
*<the particular venture in which the 


profits have been realized will be ul¬ 
timately profitable, taken as a whole. 
—Heiner v. Mellon, Pa.. 58 S.Ct. 926, 
304 U.S. 271, 82 L.Ed, 1337, mandate 
conformed to, D.C., Mellon v. Heiner, 
30 F.Supp. 948. 

671. U.S.—Burnet v. Sanford & 
Brooks Co.. 51 S.Ct. 160, 282 U.S. 
359, 75 L.Ed. 383. 

Equal periods of time 
Both the calendar year and the 
fiscal year constitute periods of 
twelve months.—U. S. v. Carroll 
Chain Co., D.C.Ohio, 8 F.2d 629. 

68. U.S.—C. I. R. V. Forest Glen 

Creamery Co., C.C.A., 98 F.2d 968, 
certiorari denied Forest Glen 
Creamery Co. v. C. I. R., 59 S.Ct. 
487, 306 U.S. 639, 83 L.Ed. 1039— 
Great West Printing Co. v. C. I. 
R., C.C.A., 60 F.2d 749—Cohan v. 

C. 1. R., C.aA., 39 F.2d 040—U. S. 
V. Detroit Moulding Corporation, 

D. C.Mich., 66 F.Supp. 764—Monarch 
Mills V. U. S., 44 F.Supp. 334, 96 
CtCl- 471—Clinchfield Navigation 
Co. V. U. S., 66 CtCl. 689. 

Actual, not possible, period used 
The test of what accounting peri¬ 
od should be used is the year, fiscal 
or calendar, actually used in the 
taxpayer’s business and shown in his 
books, not the possibility of the use 
of some other annual period.—Great 
West Printing Co. v. C. I. R., C.C.A., 
60 F.2d 749. 

Basis on. which tax return was 
filed has no significance because the 
statute loaves no option if his books 
are kept on a particular annual ba¬ 
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sis.—Great West Printing Co. v. C. 
I. R., supra. 

69'. U.S.—Parks-Chambers, Inc. v. C 
I. R., C.C.A.Ga., 131 P.2d 65—Dulin 
V. C. I. R., C.C.A., 70 F.2d 828— 
Swift & Co. V. U. S., Ct.Cl., 38 F.2d 
365, certiorari granted U. S. v. 
Swift & Co., 50 S.Ct. 250, 281 U.S. 
709, 74 L.Ed. 1132. 

70. U.S.—Dulin v. C. I. R., C.C A., 60 
P.2d 828—Swift & Co. v. U. S., 
38 F.2d 365, 69 Ct.Cl. 171. 

Use of erroneous fiscal year for long 
period 

Taxpayer’s use for ten years, and 
acquiescence of commissioner for 
eight years, in supposed fiscal year 
beginning and ending on a day oth¬ 
er than the last day of a month did 
not make the period in question an 
acceptable fiscal period.—Parks- 
Chambers, Inc. v. C. I. R., C.C.A., 131 
F.2d C5. 

71. U.S.—Swift & Co. V. U. S., 88 F. 
2d 365, 69 Ct.Cl. 171. 

72. U.S.—Great West Printing Cn. 
V. C. I. R., CC.A., 60 F.2d 749. 

Use of fiscal year held shown 
U.S.—Great West Printing Co. v. C. 

I. R., supra. 

No abuse of discretion 
U.S,—Bradstrect Co. of Maine v. C. 
I. R., C.C.A., 65 F.2d 943. 

73. U.S.—Manufacturers Trust Co. 
V. U. S., CtCL, 32 F.Supp. 289, cer¬ 
tiorari denied 61 S.Ct. 710, 312 U. 
S. 691, 85 L.Ed. 1127. 

74. U.S,—Bent v. C. I. R., C.C.A., 66 
F.2d 99. 
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the method used clearly reflects income.'^s if a 
return filed on one of these bases does not reflect 
the true income of the taxpayer, the commissioner 
of internal revenue may make corrections on the 
basis used, and he is not required to choose be¬ 
tween the alternatives of accepting the return as 
made or restating the income on the other basis 
mere correction by the commissioner of an item in¬ 
correctly stated on the cash or accrual basis does 
not change the method or basis used by the tax¬ 
payers^ 

The question of whether a return is made on the 
accrual basis, or on that of actual receipts and 
disbursements, is not determined by the label which 
the taxpayer chooses to place on itS^ If, when 
arriving at income, the bookkeeping system contem¬ 
plates that receipts and disbursements are deemed 
received and disbursed when the income accrues 
and the liabilities are incurred, then the basis of 
accounting is that of an accrual systemS^ The use 
of inventories, and the inclusion in the return of 
accrual items of receipts and disbursements ap¬ 
pearing on the taxpayer's books, indicate the gen¬ 
eral and controlling character of the account 
but the keeping of inventories for one branch of 
the taxpayer’s business has been held not to estab¬ 
lish conclusively that the taxpayer was on the ac¬ 


crual, rather than on the cash, basis. Minoi 
deviations from the cash basis are not sufficient to 
establish that the accrual basis was used,^^ 

When using either method, the taxpayer must 
treat all items consistently.^^ He cannot accrue a 
portion of his income and deal with the remainder 
on a cash basis, nor may he take deductions partly 
on one and partly on the other basis.^^ Further, the 
same method must be applied to both sides of the 
account,and the taxpayer may not accrue receipts 
and treat deductions on a cash basis or vice versa.^s 
Consistency of treatment, however, does not re¬ 
quire that all parties to a transaction treat items of 
income or deduction therefrom in the same manner 
or according to the same basis.^*^ 

§ 623. - Accrual Method 

a. Right or duty to use 

b. Operation 

a. Right or Duty bo Use 

Tax returns may be filed on the accrual basis where 
income is clearly reflected thereby, the purpose of statutes 
permitting such method being to enable taxpayers to keep 
their books and make returns according to scientific ac¬ 
counting principles. The accrual basis must be used' 
where true income will not be reflected by the cash, 
method. 


75. XJ.S.—Huntington Securities Cor¬ 
poration v. Busey, C.C.A.Ohio, 112 
F.2d 368—C. I. R. v. Southeastern 
Express Co., C.C.A., 56 F.2d 600. 

76. XJ.S.—^TJ. S. V. American Can Co., 
N.X, 50 S.Ct. 177, 280 U.S. 412, 74 
Lt Ed. 518—American Can Co. v. 
Bowers, C.C.A.N.T., 35 F.2d 832, 
certiorari denied 50 S.Ct. 249, 281 
U.S. 736, 74 LEd. 1151—Gatliff v. 
Helburn, D.C.Ky., 31 F.Supp. 495. 

77. U.S.—U. S. V. American Can Co., 
N.J., 50 set. 177, 280 US. 412, 74 
L.Ed. 518—American Can Co. v. 
Bowers. C.C.A.N Y., 35 F.2d 832, 
certiorari denied 50 S.Ct. 249, 281 
U.S. 736, 74 L.Ed. 1151—Gatliff v. 
Helburn, D.C.Ky., 31 F.Supp. 495. 

73. U.S.—Aluminum Castings Co. v. 
Routzahn, Ohio, 51 S.Ct 11, 282 
U.S. 92, 75 L.Ed. 234—Squire v. 
Denman, D.C.Ohio, 18 F.Supp. 287. 
Statement, as to use of cash meth¬ 
od, in the tax return is not control¬ 
ling.—Denman v. Squire, C.C.A Ohio, 
111 F.2d 921—Consolidated Tea Co. v. 
Bowers, D.C.K.Y., 19 F.2d 382—Ban¬ 
croft V. U. S., 49 F.Supp. 476, 99 Ct, 
CL 370. 

79. U.S.—American Can Co. v. Bow¬ 
ers, C.C.A.N.Y., 35 F.2d 832, cer¬ 
tiorari denied 50 S.Ct. 249, 281 U. 
S. 736, 74 L.Ed. 1151. 

80. U.S.—^Aluminum Castings Co. v. 


Routzahn, Ohio, 51 S.Ct. 11, 282 
U.S. 92, 75 L.Ed. 234. 

81. D.C.—Mann v. C. I. R., 35 F. 
2d 873, 59 App.D.C. 103. 

82. U.S.—Shoong Inv. Co. v. Ang- 
lim, D.C.Cal., 45 F.Supp. 711. 

S3. U.S.—U. S. V. Mitchell, Cl.Cl., 

46 S.Ct. 418, 271 U.S. 9, 70 L.Ed. 
799—U. S. V. Anderson, Ct.CL, 46 
S.Ct. 131, 269 U.S, 422, 70 L.Ed. 
347 —L. Moody Cotton Co. v. 
C. I. R., C.C.A.Tex., 143 F.2d 712 
—Cecil V. C. I. R., C.C.A., 100 F2d 
896—C. I. R. V. North Jersey Title 
Ins. Co., C.C.A., 79 P.2d 492—W. S. 
Barstow & Co v. Bowers, D C.N.Y., 
15 F.2d 75—Jenkins v. Bit good, D. 
C Conn., 22 F.Supp. 16, affirmed, C 
C.A., 101 F.2d 17, certiorari denied 
59 S.Ct. 1033, 307 U.S. 636, 83 L.Ed. 
1518, motion denied 60 S.Ct. 257, 
308 U.S. 638, 84 L.Ed 530. 
Haphazard division 

The right given a taxpayer to use 
any method of accounting which he 
regularly employed in keeping his 
books does not permit a mere hap¬ 
hazard division between a cash and 
an accrual basis.—Mt. Vernon Trust 
Co. V. C. I. R., C.C.A., 75 P.2d 938, 
certiorari denied 56 S.Ct. 99, ‘296 U. 
S. '587, 80 L.Ed. 415. 

Combined cash and accrual basis 
The taxpayer may not make hi; 
return partly on a cash and partly 


' on an accrual basis.—Harr v. U. S , 
D.C.Pa., 20 F.Supp. 206. 

84. U.S.—Massachusetts Mut. Lite 
Ins. Co. V. U. S.. Ct.CL, 53 S.Ct. 337. 
288 U.S. 269, 77 L.Ed. 739—J. IL 
Martinus & Sons v. C. I. R., C C., 
A., 116 F.2d 732. 

85. US—U. S. V. Mitchell, Ct.CL, 46‘ 
S.Ct. 418, 271 U.S. 9. 70 L.Ed. 799'. 

86. U.S.—Massachusetts Mut. Life 
Ins. Co. v. U. S., Ct.CL, 53 S Cl. 337, 
288 U.S. 269, 77 L.Ed. 739—W. L. 
Moody Cotton Co. v. C. I. R., C.C. 
A.Tex., 143 F.2d 712—J. H. Marti¬ 
nus & Sons V, C. I. R., C.C.A., 116 
F.2d 732—Old Merchants Nat. Bank 
& Trust Co. of Battle Creek v. U 
S, D.C.Mich., 36 F.Supp. 961, af¬ 
firmed, C.C.A., Old-Merchants Nat. 
Bank & Trust Co. of Battle Creek 
V. U. S., 117 F.2d 737—Jenkins v. 
Bitgood, D.C.Conn., 22 F.Supp. 16, 
affirmed, C.C.A., 101 F.2cl 17, cer¬ 
tiorari denied 59 S.CL. 1033, 307 tJ. 
S. 636, 83 L.Ed. 1518, motion denied 
60 S.Ct. 257, 308 U.S. 638, 84 L.Ed. 
530. 

87. U.S.—Jenkins v. Bitgood, supra. 
Where one party to a transaction 

is on an accrual basis, while the oth¬ 
er is on the cash basis, the fact that 
the one is required to report as in¬ 
come an amount due under the trans- 
,action does not necessarily allow the 
other to deduct such amount,—Jen¬ 
kins V. Bitgood, supra. 
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No provision was made in tlie first income tax 
statutes for the filing of returns on the accrual 
basis, the cash basis being the only basis on which 
the taxpayer might make his return.^S h ^as early 
recognized in the administration of the income tax 
law, however, that by following the cash method 
distortions of taxable income or net losses often 
occurred which resulted in abnormal burdens on 
taxpayers or losses in taxes to the government, in 
one year as compared with another,and starting 
with the 1916 statute, provision was made for op¬ 
tional methods of accounting in determining in¬ 
come, that is, either cash receipts or accrual.^0 
Thus, under modern statutes, the computation of 
income taxes may be made on the accrual basis 
where that basis reflects the true income of the 
taxpayer and is the method of accounting regularly 
employed by him.^i The return must be filed on 
the accrual basis where true income cannot be ar¬ 


rived at on the basis of actual receipts and dis¬ 
bursements also, under the Internal Revenue 
Code § 42, the accrual basis is to be used in de¬ 
termining the income of a taxpayer who has died 
within the taxable period.^^ 

b. Operation 

(1) In general 

(2) Time of accrual of items 
(1) In General 

Under the accrual system, an item of income or ex¬ 
pense Is accounted for when the right to receive or 
obligation to pay arises, rather than when payment is 
actually received or made; the taxpayer must report 
receivables but may deduct payables. 

As to taxpayers on the accrual basis, it is the 
right to receive or the obligation to pay, rather than 
actual receipt or payment, which controls with re¬ 
spect to an item for tax purposes. An item is 
income^^ or a proper deduction under the circum- 


SS. XJ.S.—Helvering- v. Enright’s Es¬ 
tate, 61 S.Ct. 777. 312 U.S. 636, 85 
L.Ed. 1093—In re Newman, C.C.A. 
Ohio, 94 P.2d 108—Coley v. Pick¬ 
ering, D.C.Ill,, 21 P.2d 247. 

89. U.S.—In re Newman, C.C.A.Ohio, 
94 P.2d 108. 

90. U.S.—T-Telvermg v. Enright’s Es- 
.late, 61 S.Ct. 777, 312 U.S. 636, 
85 L.Ed. 100 3-—In re Newman, C.C. 
A.Ohio, 94 F.2d 108—Weed & Bro. 
y. U. S., Cl.Cl., 38 F.2d 935, cer¬ 
tiorari domed 51 S.Ct. 25, 282 U. 
:S. 846, 75 L.Ed. 750. 

91. U.S.—Plclvoring v. Enright’s Es¬ 
tate, 61 S.Ct. 777, 312 U.S. 636, 85 L. 
Ed. 1003—Hclvoring v. Union Pac. 
R. Co, 55 S.Ct. 165, 293 U.S. 282, 
79 L.Ed. 363—Citizens Hotel Co. v. 

■ C. I. R., C.C.A.Tex., 127 F.2d 229 
—lOlmwood Corporation v. U. S., C. 
C.A.Ala., 107 F.2d 111, certiorari 
deni(>d GO S.Ct. 713, 309 U.S. 675, 84 
I..Ed. 1020—U. S. V. TTInh-Tfleho 
Sugar Co., C.C.A.Utah, 96 F.2d 756, 
certioi*ari denied 59 S.Ct. 95, 3(h) 
U.S. 631, 83 L.Ed. 404—U. S. v. 
Amalfijimated Sugar Co., C.C.A. 
Utah, 72 F.2d 755—Kabulznick v. 
Eaton, D.C.Oonn., 45 F.2d 244—Bar- 
de Steel Products Corporation v. 

. C. I. R., C.C.A., 40 .F.2d 412, certio¬ 
rari denied I3ardo Steed Products 
Corporation v. Burnet, 51 S.Ct. 30, 
282 U.S, 853, 75 L.Ed. 756—Provi¬ 
dence Coal Mining Co. v, Lucas, D. 
C.Ky., 39 F.2d .109, reversed on oth- 
<'r grounds, C.C.A., Lucas v. Provi- 
denee Coal Mining Co., 60 F.2d 86 
—Weed & Bro. v. U. S., Ct.Cl., 38 
F.2d 935, certiorari denied 51 S.Ct. 
25, 282 U.S. 846, 75 L.Ed. 750— 
American Can Co. v. I^owers, C.C.A, 
N.y., 35 F.2d 832, certiorari denied 
. 50 S.Ct, 249, 281 U.S, 736, 74 L.Ed. 

1151—Barker v* U. S., Ct.CL, 28 F. 
; Supp. 1404—Sohoellkopf Aniline 


Chemical Works v. U. S., Ct.Cl., 3 
F.Supp. 417. 

The purpose of statutes permit¬ 
ting returns to be made on the ac¬ 
crual basis is to enable taxpayers 
to keep their books and make their 
returns according to scientific ac¬ 
counting principles, by charging 
against income earned during the 
taxable year the expenses incurred 
in, and properly attributable to, the 
process of earning the income during 
that period.—U. S. v. Anderson, Ct. 
CL, 46 S.Ct. 131, 269 U.S. 422, 70 L. 
Ed. 347—Citizens Hotel Co. v. C. I. 
R., C.C.A.Tex., 127 P.2d 229—Helver¬ 
ing V. Schimmel, C.C.A., 114 P.2d 554 
—American Can Co. v. Bowers, C. 
C.A.N.Y., 35 F.2d 832, certiorari de¬ 
nied 60 S.Ct. 249, 281 U.S. 736, 74 L. 
Ed. 1151. 

Accrual as predominaut feature 

Where general plan of bookkeeping 
was based on accruals, but small 
part of account kept on cash basis, 
tax returns should be made on ac¬ 
crual basis.—Niles Bement Pond Co. 
V. U. S., 67 Ct.Cl. 693, afiirmed 50 S. 
Ct. 251, 281 U.S, 357, 74 L.Ed. 901. 

92. U.S.—^Plelvering v. Union Pac. R. 
Co., 55 S.Ct. 166, 293 U.S. 282, 79 
L.Ed. 363—^Aluminum Castings Co. 
V. Roulzahn, Ohio, 51 S.Ct. 11, 282 
U.S. 92, 76 L.Ed. 234—U. S. v. An¬ 
derson, Ct.Cl., 46 S.Ct. 131, 269 U. 
S. 422, 70 L.Ed. 347—^American 

Can Co. V. Bowers, C.C.A., 35 F.2d 
832, certiorari denied 60 S.Ct. 249, 
281 U.S. 736, 74 L.Ed. 1151—Beck¬ 
er V. U. S., C.C.A.aa., 21 3A2d 1003* 
—Rodney, Inc., v. Hoey, D.C.N. Y, 
63 F.Supp. 604. 

Beturu by partners 

Where a partnership return is filed 
on the accrual basis, the partners 
must report their distributive shares 
as shown on such return, and may 
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not, by making their own returns on 
the cash basis, report a lesser 
amount.—Truman v. U. S., D.C.Ill., 
4 F.Supp. 447. 

9'3. U.S.—Helvering v. Enright’s Es¬ 
tate, 61 S.Ct. 777, 312 U.S. 636, 85 
L.Ed. 1093—Helvering v. McGlue’s 
Estate, C.C.A., 119 P.2d 167. 

Income attributable to tax period on 
death of taxpayer see supra § 209. 

94. U.S.—Enright’s Estate v. C. I 

R. , 61 S.Ct. 777, 312 U.S. 636, 85 
L.Ed. 1093—Spring City Foundry 
Co. V. C. I. R., 54 S.Ct. 644, 292 U. 

S. 182, 78 L Ed. 1200, rehearing de¬ 
nied 54 S.Ct. 857, two cases, 292 

U. S. 613, 78 L.Ed. 1472—Keasbey & 
Matlison Co. v. U. S., C.C.A.Pa., 
141 P.2d 163—Ohmer Register Co 

V. C. I. R., C.C A., 131 P.2d 682, 143 
A.L.R. 1164—Franklin County Dis¬ 
tilling Co. V. C. I. R., C C.A., 125 
F.2d 800—U. S. V. Utah-Idaho Su¬ 
gar Co., C.C.A.Utah, 96 F.2d 756, 
certiorari denied 59 S.Ct. 95, 305 U. 
S. 631, S3 LEd. 404—U. S. v. Amal¬ 
gamated Sugar Co., C.C.A.Utah, 72 
F.2d 755. 

Books of account 

Whore the taxpayer reports on the 
accrual basis his books should imme¬ 
diately reflect obligations and ex¬ 
penses definitely Incurred and income 
definitely earned, and his actions 
should be consistent with his books 
of account.—Acacia Park Cemetery 
Ass’n V. C. I. R., C.C.A., 67 F.2d 700. 

95. U.S.—San Joaquin Brick Co. v. 
C. I. R., C.C.A., 130 F.2d 220—Tay¬ 
lor V, 0. I. R., C.C.A., 51 F.2d 915. 
certiorari denied 62 kct. 265, 284 
U.S. 089, 76 L.Ed. 581—Alpha Port¬ 
land Cement Co. v. U. S., 67 CtCl. 
C80. 

D.C.—Evergreen Cemetery Ass'n v. 
Burnet, 46 F.2d 667, 69 App.D.C. 
397. 
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stances of a particular case^^ when it accrues; 
and income may be realized and taxable, although 
not actually received.®'^ One using the accrual 
method must report receivables but may deduct 
payables.9^ 

(2) Time of Accrual of Items 

Although the meaning of the term "accrue” as used 
in tax statutes is not always the same, it is generally 
considered that an item accrues at the time the tax¬ 
payer's right to receive or ob'lgation to pay it becomes 
fixed and certain, and is not dependent on some con¬ 
tingency. The events which fix the amount and liability 


of the obligor must accrue and there must be a rea¬ 
sonable expectation of collection. 

The term “accrue” and its various derivatives, 
as used in the fields of accounting and taxation, do 
not always carry the same connotation,-99 their 
meaning has varied with the context and subject 
matter of different statutes^ and, as used in any 
particular statute, is to be gathered from its sur- 
roundings.2 In general, an item accrues when the 
taxpayer’s right to receive or obligation to pay it 
becomes fixed or certain, and is not dependent on 
the happening of some contingency,^ and, converse- 


96. U.S.—Athens Roller Mills v. C 

I. R., C.C.A., 136 F.2d 125—Davie- 
Estate V. O. I. R., C C.A.. 126 F 2d 
294, certiorari denied Helvering v. 
Davies' Estate, 63 S.Ct. 32, 317 U.S. 
640. 87 L.Ed. 516—J. H. Martinu 
& Sons V C. I. R., aC.A., 116 F.2<? 
732—Burchell v. Helvering', C.C.A 
115 F2d 681—Street & Smith Pub 
lications v. U. S., D.C.N.T., 38 F 
Supp. 461, 

Propeity taxes may he prorated 
where the return is for a part of the 
year.—Allen v. Atlanta Stove Works 
CC.A.Ga., 138 F.2d 452—Citizens Ho¬ 
tel Co. v. C. 1. R., C.C.A.Tex, 127 F. 
2d 229—Carondelet Elder. Co. v. Fon¬ 
tenot, CC.A.La., Ill F.2d 267. 
Reserve; successor and predecessor 
corporations 

A taxpayer keeping books on ac¬ 
crual basis can keep an account cov¬ 
ering reserve for depreciation and 
charge expenditures for equipment to 
that account as replacements; and a 
successor corporation which was lia¬ 
ble for income tax deficiency of pre¬ 
decessor corporation, which kept 
books on accrual basis, could not 
complain because expenditures for 
equipment purchased were treated 
in the same way In which they had 
been treated under the long-estab¬ 
lished accounting practice of the pre¬ 
decessor corporation.—Union Bleach- 
ery v. C. I. R., C.C.A., 97 F.2d 226. 
Accrued interest 

U.S.—C. I. R. V. Page Oil Co., C.C.A., 
129 F.2d 748—C. I. R. v. Columbia 
River Paper Mills, C.C.A., 126 P.2d 
1009. 

97. U.S.—Brown v. Helvering, 54 S. 
Ct. 356, 291 U.S. 193, 78 L Ed. 725— 
C. I. R. V. Security Flour Mills Co , 
CC.A., 135 F.2d 165, affirmed Se¬ 
curity Flour Mills Co. v. C. I. R,, 
64 S.Ct. 596, 321 U.S. 281, 88 L.Ed. 
725—Franklin County Distilling Co. 
V. C. I. R., C.C.A., 125 F.2d 800— 
District Bond Co. v. C. I. R., C.C.A., 
113 F.2d 3:7. 

Face value of receivables 

(1) In the case of a taxpayer on 
the accrual basis, it has been held 
that accounts receivable are proper 
ly included at their face value, ar 
against the contention that they 


should be considered an item of in 
V'^'ntory and carried at cost or mar 
fcet, whichever is lower.—Charles C 
Lrtwis Co. v. U. S., D.C.Mass., 14 F 
Supp. 471. 

(2) “The justification of the ac 
crual method in any case is that all 
items receivable or payable are, tc 
the extent of their value, the equiva¬ 
lent of cash, and, in the absence of 
evidence to the contrary, the face 
value of such items is deemed to be 
their value.”—Jenkins v. Bitgood, D. 
C.Conn,, 22 F.Supp. 16, 17, affirmed, 
C.C.A., 101 F.2d 17, certiorari denied 
59 S.Ct. 1033, 307 U.S. 636, 83 L.Ed. 
1518, motion denied 60 S.Ct. 257, 308 
U.S. 638, 84 L.Ed. 530. 

98. U.S-—^Jenkins v. Bitgood, supra. 
“When a trader keeps books on an 

accrual basis, the price of a sale of 
goods is treated as received when 
the account receivable is acquired, 
though not yet collected, and liabil¬ 
ities incurred are treated as outgo, 
though not yet paid; the receivables 
and liabilities are forthwith entered 
on the books and the bookkeeping 
entries are considered for tax pur¬ 
poses as the equivalent of actual re¬ 
ceipts and disbursements.”—Rouss v. 
Bowers, C.C.A.N.Y., 30 F.2d 628, 629, 
certiorari denied 49 S.Ct. 348, 279 U. 
S. 853, 73 L.Ed. 995. 

99. U.S.—Helvering v. Enright's Es¬ 
tate, 61 S.Ct. 777, 312 U.S. 636, 85 
L.Ed. 1093—Cecil v. C. 1. R., C.C.A., 
100 F.2d 896. 

1. U.S.—Cecil V. C. 1. R., supra. 
Income “accrued” to deceased tax¬ 
payer under 26 U.S.C.A. § 42 see 
supra § 209. 

2 . U.S,—Plelvering v. Enright’s Es¬ 
tate, 61 S.Ct. 777, 312 U.S. 636, 85 
L.Ed. 1093. 

3. U.S.—Spring City Foundry Co. v. 
C. I. R., 64 S.Ct. 644, 292 U.S. 182. 
78 L.Ed. 1200—C. I. R. v. Blame, 
Mackay, Lee Co., C.C.A., 141 F.2d 
201—Ohmer Register Co. v. C. I. 
R., C.C.A., 131 F.2d 682, 143 A.L.R. 
1164—Franklin County Distilling 
Co. V. C. I. R., C.C.A., 125 F.2d 800 
—^Helvering v. McGlue’s Estate, C. 
C.A., 119 F.2d 167—Cecil v. C. I 
R., C.C.A., 100 F.2d 896—^Helvering 
V. Russian Finance & Construction 

856 


I Co., C.C.A., 77 F.2d 324—Simms Oil 
Co. V. C. I. R.. CCA., 74 F.2d 561, 
567, certiorari denied Simms Oil 
Co. V. Helveriiig, 55 S.Ct. 829, 295 
US. 750, 79 L.Ed. 1694—Hoffman v. 
U. S, CtCl, 53 F.2d 282—North 
Texas Lumber Co. v C. I. R C. 
C.A., 30 F.2d 680, reversed on other 
grounds 50 S.Ct. 184, 2S1 U.S 11. 
74 L.Ed. 668—Triplex Safety Glass 
Co. of North America v. Latchum. 
D C.Del., 44 F.Supp. 436, affirmed, 
C.C.A., 131 F.2d 1023—Street & 

Smith Publications v. U. S., D C. 
N.Y., 38 F.Supp. 461—First Ban- 
credit Corporation v. FlexUime 
Corporation, D.C.N.Y., 10 F.Supp. 
1015. 

Tax period and income attributable 
thereto in general see supra §§ 
206-228. 

Income actnaPy received 

(1) “Ordinarily where books of 
account are kept on that [accrual T 
basis, income represents taxable gain 
if it is actually received or the right 
to its receipt is definitely fixed, dur¬ 
ing the taxable year.”—London-BuLto 
Gold Mines Co. v. C. 1. R., C.C.A., 116 
P.2d 478, 479. 

(2) “Under the accrual system of 
accounting income may be said to bo 
accrued when it is definitely re¬ 
ceived.”—S. Naitove & Co. v. C. I. R., 
32 P.2d 949, 951, 69 App.D.C. 53, cer¬ 
tiorari denied S. Naitovo & Co. v. 
Lucas, 50 S.Ct 34, 280 U.S. 682, 74 
L.Ed. 632. 

Due date immaterial 
It has been said that “the use of 
the word ‘accrued’ does not signify 
that the item is due,” and that on 
the contrary, “the accrual system 
wholly disregards due dates.”—Wil¬ 
loughby Camera Stores v. C. I. R., C. 
C.A., 126 F.2d 607, 609. 

Payments under leases 

(1) If deposit made by tenant at 
time of execution of lease is paid 
and received as rent in advance by 
landlord who keeps his books on ac¬ 
crual basis, the deposit is taxable to 
landlord although not yet earned;, 
but, if it is paid and received as se¬ 
curity with no present right or claim 
of full ownership, it would not bo 
present income although it is finally 
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ly, the right to receive or obligation to pay must 
have become fixed before the right or obligation 
can be said to have accrued.*^ An item does not 
accrue when the obligation to pay is contingent 
on the happening of some future event, so that 
there is no certainty that it will ever accrue or be 
paid.^ 

Judicial statements respecting the time of ac¬ 
crual of an item frequently include a reference to 


the extent of liability, and it is held, for example, 
that for a right to accrue, all the events which fix 
the amount and determine the liability of the ob¬ 
ligor must occur,® and that, conversely, an item, 
whether of income or liability, accrues when the 
events occur which fix the amount to be paid and 
determine the liability of the obligor to pay it,*^ 
or when the item is definitely ascertained as to its 
amount, and is acknowledged to be due.^ Cer- 


to be applied in payment of rent 
for last year of the term if nothing 
happens to prevent.—Clinton Hotel 
Realty Corporation v. C. I. R., C.C.A. 
Fla., 128 P.2d 968. 

(2) Payment to lessor on execu¬ 
tion of lease, which lease recited was 
fully earned and not applicable to 
rent, was held properly accrued in 
the year in which the lease was exe¬ 
cuted—Jennings & Co. v. C. I. R., C. 
C A., 59 F.2d 32. 

Storage charges 

Where taxpayer which kept its 
books on an accrual basis sold mer¬ 
chandise to buyers who agreed to pay 
certain amounts as storage charges 
while the merchandise was held by 
the taxpayer in its warehouses, the 
amounts of the storage charges were 
taxable as accruing in the year of 
sale.—Franklin County Distilling Co. 
v. C. I. R., C.C.A., 125 F.2d 800. 

Expenses of bond issue 

When the return is made on the 
accrual basis, expenses or obligations 
incurred by a corporate taxpayer in 
connection with a bond issue, which 
are not discharged until the payment 
of the bonds at maturity, may prop¬ 
erly bo aecrned or amortized over 
the period of the life of the bonds 
and allowed as annual deductions 
from gross income.—Helvering v. Un¬ 
ion Pac. n. Co., 55 S.Ot. 165, 293 U.S. 
282, 79 L.Ed. 363. 

Additional railway mall pay re¬ 
ceived by a railroad has boon held to 
accrue in the year in which the gov¬ 
ernment's liability therefor was Ilxed, 
notwithstanding actual payment was 
not received until a subscMiuent year. 
—New York Cent. R. Co, v. C. I. R., 
C.CA., 79 F.2d 247, certiorari denied 
56 S.CL 370, 29G U.S. 053, 80 I-..Ed. 
465, and Helvoring v. New York Cent. 

R. Co., 56 S.Ct. 370, two cases, 296 U. 

S. 653, 80 D.Ed. 465—X.os Angeles <& 
S. h. Jl Co, V. U. S., Ct.Cl., 21 F.Supp. 
347. 

Interest on deficiency assessment 

Where taxpayer's liability for in¬ 
terest on deficiency assessment be¬ 
came fixed in a particular year, the 
fact that he sought a redetermina- 
tlon, and that an offer of compromise 
was madcs in that year, and that re- 
dotermination was favorable to tax¬ 
payer did not prevent liability for 
interest from accruing in such year. 


—Street & Smith Publications v. U. 

S., D.C.N.Y., 38 F.Supp. 4‘61. 
Judgment 

A taxpayer on the accrual basis 
was held entitled to deduct the 
amount of a judgment rendered 
against it, together with accrued in¬ 
terest, for the year in which the 
judgment was rendered, notwith¬ 
standing the judgment was not paid 
until a later year, where the tax¬ 
payer had deposited securities in 
more than the amount of the judg¬ 
ment with the surety on the appeal 
bond.—Malleable Iron Range Co. v. 
U. S., 65 Ct.Cl. 441. 

4. U.S.—National Memorial Park v. 

C. I. R., C.C.A., 145 P.2d 1008, cer¬ 
tiorari denied 65 S.Ct. 861, i324 U.S. 
858, 89 D.Ed. 1416—Keasbey & 

Mattison Co. v. U. S., C C.A.Pa., 
141 P2d 163—H. Liebes & Co. v. 

C. I. R, C.C.A., 90 P.2d '932—Lich- 
tenberger-Ferguson Co. v. Welch, 

D. C.Cal., 49 F.2d 304, modified on 
other grounds, C.C.A., !54 F.2d 570. 

Items held not accrued 
U.S.—Keasbey & Mattison Co. v. U. 

S., C.C.A.Pa., 141 F.2d 163—C. I. 
R. V. Brown, C.C.A., 54 F.2d 563, 
certiorari denied Burnet v. Brown, 
52 S.Ct, 639, 286 U.S. 5‘56, 76 B.Ed. 
1291—Barde Steel Products Corpo¬ 
ration V. C. I. R., C.C.A., 40 F.2d 
412, certiorari denied Barde Steel 
Products Corporation v, Burnet, 
51 S.Ct. 30, 2i82 U.S. 85.3, 7:5 L.Ed. 
756. 

5. U.S.—U. S. Industrial Alcohol 
Co. (West Virginia) v. Helvering, 
C.C.A., 137 P,2d 511—Detroit Edi¬ 
son Co. V. C. I. R., C.C.A., 131 F.2d 
619, affirmed 63 S.Ct. 902, 319 U.S. 
98, 87 D.Ed. 12’8‘6—Jamaica Water 
Supply Co. V, C. I. R., C.C.A., 125 
IA2d 512, certiorari denied 62 S.Ct. 
1295, 316 U.S. 698, 86 L.Ed. 1767 
—Holvering v. Russian Finance & 
Construction Corporation, C.C.A., 
77 F.2d 324—Buffalo Union Fur¬ 
nace Co. V. Helvering, C.C.A., 72 F. 
'2d 399^ —0, I. R. V. Cleveland Trin¬ 
idad Paving Co., Ohio, C.C.A., 62 P, 
2d 85—C. I. R. V. Southeastern Ex¬ 
press Co., O.C.A., 56 F.2d 600. 

Uacoaditionai liability 

"Before a liability may be accrued 
for tax purposes, the taxpayer must 
bo xmconditlonally liable for the sum 
in aucstion."—Bardo Steel Products 
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Corporation v. C. I. R., C.C.A., 40 F. 
2d 412, 416, certiorari denied Barde 
Steel Products Corporation v. Bur¬ 
net, 51 S.Ct. 30, 282 U.S. 8'53, 75 L.Ed 
756. 

6. U.S.—Patrick McGuirl, Inc. v. C. 
I. R., C.C.A., '74 F.2d 729, certiorari 
denied '55 S.Ct. 827, 295 U.S. 748, 
79 LEd. 1693. 

Uncertaiaty as to extent of liability 
Income does not accrue while the 
extent of liability is uncertain and 
in dispute.—Triplex Safety Glass Co. 
of North America v. Latchum, D C 
Del., 44 F.Supp. 436, affirmed, C.C.A., 
131 P.2d 1023. 

Compensation for condemned, prop¬ 
erty 

Where taxpayer's property was 
taken by eminent domain in a par¬ 
ticular year, but compensation was 
not fixed, final decree rendered, or 
taxpayer paid, until a later year, his 
gain was held taxable for the year 
in which payment was made, al¬ 
though he filed his return on the ac¬ 
crual basis.—Patrick McGuirl, Inc. v. 
C. I. R., C.C.A., 74 P.2d 729, certiorari 
denied :55 S.Ct. 827, 295 U.S. '748, 79 
L.Ed. 1693. 

7. U.S—U. S. V. Anderson, Ct.Cl 
46 S.Ct. 131, 269 U.S. 422, 70 L.Ed 
347—Frost Lumber Industries v. 
C. I. R., CC.A., 128 F.2d 692— 
Willoughby Camera Stores v. C. 
I. R., C C.A., 125 P.2d 607—C, 1. R. 
V. Edwards Drilling Co., 'C.C.A. 
Tex., 95 F.2d 719—Finucane v. U. 

S., Ct.Cl., 21 F.Supp. 122—Art 
Metal Const. Co. v. U. S., Ct.Cl, 
17 F.Supp. 854—Hudson Motor Car 
Co. V. U. S., Ct.Cl.. 3 F.Supp. 834— 
Schoellkoph Aniline & Chemical 
Works V. U. S., CL Cl., 3 F.Supp. 
417. 

Mere possibility of change in leg¬ 
islative policy after the enactment 
of a statute granting compensation 
to a taxpayer who shall obtain an 
award thereunder is not enough to 
prevent the appiication of the ac¬ 
crual ba.sis of accounting if the facts 
which determine the taxpayer's 
rights are not contingent.—Automo¬ 
bile Ins. Co. of Hartford, Conn., v. 
C. I. R., C.C.A., '72 F.3d 265. 

8. U.S.—Ifichtenberger - Ferguson 
Co. V. Welch, caA.Cal., 54 F.2d 
570. 
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tainty as to the exact amount, however, is not re¬ 
quired;^ and if the basis for computation of the 
amount is unchangeable, and the exact amount, al¬ 
though unknown, is not unknowable, the item is 
to be treated for tax purposes as accrued income.^o 

The fact that the taxpayer has or has not ac¬ 
crued certain items on his books is not conclusive 
on the question of whether or not they did in fact 
accrue and accrual entries cannot be made or 
advantage taken of them when in fact no payments 
are to be made or accrued.^^ 

Reasonable expectation of collection or receipt. 
In determining when an item of income accrues, 
consideration must be given to the prospect of col¬ 
lecting the item,and whether there is a reason¬ 
able expectation that payment will be made in due 
course.i^ Thus income may be accrued if the tax¬ 
payer might justifiably entertain a reasonable ex¬ 
pectation that he will be paid,i^ and need not be ac¬ 


crued unless there is such expectation.!® As the rule 
is sometimes stated, income accrues to a taxpayer 
when there arises to the taxpayer a fixed or uncon¬ 
ditional right to receive it, and if there is a rea¬ 
sonable expectancy that the right will be converted 
into money or its equivalent.!'^ 

The expectation of the taxpayer must be judged 
by the facts and reasonable probabilities.!® A tax¬ 
payer who does not accrue a debt because of rea¬ 
sonable doubt concerning its collectability should 
accrue it as soon as its collectability is established, 
and should not defer its inclusion until it is actually 
received.!^ 

§ 624. - Cash Method 

Tax returns may be filed on the cash basis where Tn- 
come is clearly reflected thereby. Under this system it 
Is receipt or payment, actual or constructive, rather 
than the right to receive or obligation to pay, which 
determines the inclusion of an item for tax purposes. 


Allowance of claim ag’ainst gfovem- 
ment 

Taxpayer keeping- books on ac¬ 
crual basis was held liable for tax 
on claim against government where 
government finally allowed claim in 
taxable year, notwithstanding it did 
not pay claim until ensuing year, as 
claim “accrued’" when allowed.— 
iLichtenberger Ferguson Co v. 
Welch, D.aCal., 14 P.Supp. 39S. 

0. XJ.S.—Frost Ijumber Industries 
V C. I. R., C.C.A.La., 12S F.2d 693 
—Franklin County Distilling Co. 
V. C. I. R., C.C.A., 125 F2d 800— 
Patrick McG-uirl, Inc. v. C. I. R., C. 
C.A„ 74 F.2d 729, certiorari de¬ 
nied 55 S.Ct. 1827, 29:5 U.S. 748, '79 
L.Ed. 16'9'3. 

10. U.S.—^Frost Dumber Industries 
V. C I R., C.aA.La„ 128 F.2d 693. 
Employee’s rights under profit-shar¬ 
ing plan 

(1) With respect to the right of 
an employer to deduct sums to be 
paid to employee under a profit- 
sharing scheme, the o-bligation im¬ 
posed on the employer will not serve 
as the basis of a deductible accrual 
while the amount remains both un- 
I'.nown and unknowable; on the oth¬ 
er hand, the item is deductible as an 
accrual if the amount thereof may 
be determined by a fixed formula, as 
by a percentage of profits; within 
this rule a determination by the 
board of directors of the employer 
as to the amount to be paid as bo¬ 
nuses, while not as inflexible as a 
formula, may be regarded, in view of 
the employer's custom, as definitely 
fixing a minimum amount to be paid. 
—^Willoughby Camera Stores v. C. I. 
R., C.C.A., 125 F.2d 607. 

(2) The fact that an employee 
cannot ascertain, within the taxable 


year, his proportionate share of the 
accrual is not relevant on the issue 
of deductibility.—^Willoughby Cam¬ 
era Stores V. C. I. R., supra. 

(3) The fact that no date for pay¬ 
ment was set by the directors is ir¬ 
relevant; the bonus may be deduct¬ 
ed by the employer as an accrued 
item in the taxable year although it 
is not to be paid until the following 
year.—^Willoughby Camera Stores v. 
C. I. R, supra. 

11. U.S.—Acer Realty Co. v. C. I. 

R. , C.C.A., 132 F.2d '512—Buffalo 
Union Furnace Co. v. Helvering, 
C.C.A., 72 F.2d 399—Robert P. Hy- 
ams Coal Co. v. U. S., D.C.La., 26 
F.2d 805. 

12. U.S.—Taylor v. C. I. R., C.C A., 
51 F.2d 91'5, certiorari denied 52 

S. Ct, 265, 284 U.S. 689, 76 L.Ed. 
1581. 

13. U.S.—H. Liebes & Co. v. C. I. 
R., C.C.A., 90 F.2d 932, 

14. U.S.—^Franklin County Distill¬ 
ing Co. V. C. I. R., C.C.A., :125 F.2d 
800—^Automobile Ins. Co. of Hart¬ 
ford, Conn., V. C. I. R., C.C.A., 72 
F.2d 265. 

15. U.S.—Automobile Ins. Co. of 
BLartford, Conn., v. C. I. R., supra 
—Broderick v. Anderson, D.C.N.Y., 
123 F.Supp. 488. 

IS. U.S.—Swastika Oil & Gas Co. v. 
C. 1. R., C.C.A., 123 F.2d 382, cer¬ 
tiorari denied 63 S.Ct. '30, 317 U.S. 
6.39, 87 L.Ed. 615. 

17. U.S.—Franklin County D stili- 
ing Co. V. C. I. R., C.O.A., 125 F.2d 
800—H. Liebes & 'Co. v. C. I. R., 
C.C.A., 90 F.2d 932. 

Absence of appropriatioii to pay 
claim 

In the case of a claim against the 

858 


government, the absence of an ap¬ 
propriation to pay the claim may be 
considered in connection with the 
condition that there must be a rea¬ 
sonable expectancy that the right 
will be converted into money or its 
equivalent; but where congress au¬ 
thorized actions against the govern¬ 
ment for damages there was a rea¬ 
sonable expectancy, on expiration of 
the time for appeal, that the right to 
receive the proceeds of a judgment 
would be converted into money, and 
hence income for tax purposes then 
accrued to the judgment creditor, 
notwithstanding the absence of an 
appropriation to satisfy the judg¬ 
ment,—H. Liebes & Co. v. C. I. R., 
supra. 

Collectability of interest on loan 

Corporate taxpayer, which did not 
accrue as income any part of inter¬ 
est due during taxable year on an in¬ 
debtedness due it from a corpora¬ 
tion which had the same officers and 
stockholders on the ground that ac¬ 
crued interest was of doubtful col¬ 
lectability, had the burden of show¬ 
ing the bad debt character of the 
accrued interest; and where It ap¬ 
peared that the debtor corporation 
earned a net profit in addition to an 
amount sufficient to pay the accrued 
interest and that taxpayer had mad(» 
further loans to the debtor corpora¬ 
tion in the taxable year, accrued in¬ 
terest was held taxable income for 
the year in which it was due.— 
Greer-Robbins Co. v. C. I. R., C.C. 
A., 119 F.2d 92. 

18. U.S.—Broderick v. Anderson, D. 

•C.N.Y., 23 F.Supp. 488. 

19. U.S.—Olifton Mfg. Co. v. C. L 

R., C.C.A.. 137 F.2d 290, 160 A.L. 

R. '749. 
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A taxpayer may account on the basis of cash 
received and disbursed unless such method does not 
clearly reflect his income, ^0 and it is his duty to re¬ 
port on that basis if his books are so kept,^^ or 
if other bases do not clearly reflect his income.^^ 
The cash basis is the usual method of reporting in¬ 
come in the case of small or individual taxpayers, 
and has been said to furnish the normal or prima 
facie correct test for computing income.^^ 

Under the cash method, moneys actually received 
and disbursed within the tax year are used in deter¬ 
mining net income,^5 and, in addition, such readily 
ascertained deductions as depreciation and deple- 
tion.2® One using this method need not report re¬ 
ceivables as income, but neither may he deduct pay¬ 
ables the taxpayer cannot go outside of his 
books to show unpaid losses,^^ nor can the govern¬ 
ment do so to show uncollected gains or profits.29 
When a taxpayer reports on the cash basis, his cash 
receipts for the period covered by the return are to 


be taken into account no matter when the transac¬ 
tions which produced the income may have been 
consummated.A taxpayer who is on the cash 
basis realizes no taxable gain if he does not actu¬ 
ally receive income, unless the doctrine of construc¬ 
tive receipt is applicable.^! A taxpayer on the 
cash basis may not exclude income received by him 
on the ground that it was not paid to him in cash; 
he must take into account property to the extent 

of its cash equivalent.^2 

Constructive receipt or payment. The principle 
of constructive receipt of income is part of the cash 
receipts and disbursements system of accounting.^^ 
Under this principle a taxpayer is deemed to have 
received income which is available to him without 
restriction, and definitely liquidated as to amount,94 
or set apart and credited to him.^® It has been 
said, however, that the doctrine of constructive re¬ 
ceipt is to be applied sparingly,96 and in any event 
is applicable, only when there is no substantial lim- 


20. U.S.—Welch V. De Blois, C.C.A. 
Mass., 94 F.2d 842—Osterloh v. 
Lucas, C.C.A., 37 F.'2d 277. 

21. U.S.—Renwick v. U. S., C.C.A. 
Ill., 87 F.2d 123—Shaw v. U. S., D. 
C.IIL, 49 F.2d 628. 

22. U.S.—Coley v. Pickering, D.C. 
Ill., 21 F.2d 247. 

23. tJ.S.—In re Newman, C.C.A. 

Ohio, 94 F.2d 108. 

24- U.S.—Morris-Poston Coal Co. v. 
C. I. R., C.CA., 42 F.2d 620. 

25. U.S.—In ro Newman, C.C.A. 

Ohio, 94 F.2d lO'S. 

Tax period and income attributable 
thereto in general see supra §§ 
206-228. 

Salaries paid or authorized 

Corporate taxpayer on cash basis 
is entitled to deduct salaries ol cor¬ 
porates oiUcers only to extent that 
the salaries were actually paid, and 
is not entitled to deduct as a busi¬ 
ness <*xpense salaries which were 
authorized but were not paid during 
the tax year.—J. It. Martinus & Sons 
V. C. I. R,, C.C.A., 116 F.2d 732. 

26. U.S.—In ro Newman, C.C.A. 
Ohio, 94 3^\2d 108. 

27. U.S.—Ji'uklns v. Bitgood, D.C. 
Cionn., 22 F.Supp. 16, anirmed, C.O. 
A., 101 F.2(l 17, cinliorari dimied 
59 S.C3t 1033, 307 U.S. dM, 83 L.Fd. 
3 518, motion denied 00 S.Ct. '257, 
308 U.S. 638, 84 IL.IGd. 530. 

2a U.S.—Osterloh v. Lucas, 'C.C.A., 
37 F.2d 277. 

29. U.S.—Oslerloli v. Lucas, supra. 

30. TT.S.—M,uhleman v. Iloey, C.C.A. 
N.y*., 124 F.2d 414. 

31. U.S.—inum V. Higgins, C.O.A.N. 
y., 150 F,2d 473. 

'^Taxpaycjrs gom^rally arc charged 
with income not reduced to posses¬ 


sion, but only if it may be said that 
the income is received constructive¬ 
ly, and has become so far subject 
to the taxpayer’s demand that its 
nonreceipt is a matter of his own 
choice.”—Lynchburg Trust & Sav¬ 
ings Bank v. C. I. R., C.C.A., 68 F.2d 
356, 3'59, certiorari denied Helvering 
V. Lynchburg Trust & Savings Bank, 
54 S.Ct. 773, 292 U.S. 640, 78 L.Ed. 
1492. 

32. U.S.—Cherokee Motor Coach Co. 

V. C. I. R., C.CA., 135 F.2d 840. 

Value of notes 

Where a corporation sold a fran¬ 
chise and received notes in part pay¬ 
ment, and transferred the notes to 
certain of its stockholders, the notes 
represented income to the extent of 
their value, as against the conten¬ 
tion that the stockholders were on a 
cash basis and were taxable only 
to the extent of the cash received by 
them on notes paid during the year. 
—^Cherokee Motor Coach Co. v. C. 
1. R., supra. 

33. U.S.—Raleigh v. U. S., CtCl., i5 

li’.Supp. 622. 

34. U.S.—Acer Realty Co. v. C. I. 

R., C.C.A., 132 F.2d 512. 

“For taxation purposes income is 
received or realized when it is made 
subject to the will and control of the 
taxpayer and can be, except for his 
own action or inaction, njduced to 
aelual poss('ssion.”—Loose v. U. S., 
C.C.A.MO., 74 F.2d 147, 160. 
failure to withdraw dividends or 
profits 

A taxpayer, even though reporting 
on a cash basis, may not defer re¬ 
porting dividends or profits by fail¬ 
ing to withdraw them when avail¬ 
able.—Webb V. C. 3. R., C..C.A., 67 F. 
2d 869, 


Insurance proceeds 

Where taxpayer exercised option 
to have insurer retain proceeds of 
endowment policy and pay interest 
thereon monthly with privilege to 
insured of withdrawing principal in 
full or in part, and insurer main¬ 
tained practice of permitting insured 
who had elected one option to change 
to another but did not give contrac¬ 
tual right to do so, insured was in 
constructive receipt of income, the 
equivalent of cash, so that difference 
between premiums paid and face 
amount of policy was taxable in¬ 
come.—Blum v. Higgins, 'C.C.A.N.Y., 
150 F.2d 471. 

35. U.S.—Blum v. Higgins, supra— 

Raleigh v. U. S., Ct.Cl., 5 F.Supp. 

'622. 

Availability of brokerage account 

The test as to the taxability of 
amounts credited to a taxpayer in 
his account with a broker is the 
availability of the sum credited and, 
if available, it is taxed as income; 
and the fact that part is not avail¬ 
able docs not indicate that an 
amount withdrawn was not also 
available.—Foley v. 'C. I. R., C.C.A., 
94 F.2d 958, certiorari denied 59 S. 
CL 74, two cases, 305 U.S. 615, S3 
L.Ud. 3-92. 

36. U.S.—D. D. Oil Co. v. C. I. R, 

C.C.ATex., 147 F.2d 936. 

laimits of application 

Tho “constructive receipt” doc¬ 
trine is an artillcial concept origi¬ 
nated and applied like fictions of the 
common law to attain a desirable re¬ 
sult, but it should not be taken out 
of its context and applied in a differ¬ 
ent situation.—^C. I. R. v. Douglass’ 
Estate, aC,A., 148 F.2d 961. 
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itation or restriction as to tlie time of payment to 
the taxpayer.^'7 

It has been recognized that there are circum¬ 
stances in which a taxpayer, although on a cash 
basis, is entitled to treat money not actually paid 
out as though it had been so paid; but in the par¬ 
ticular case it was held that constructive payment 
was not established.^^ 

§ 625. Installment Basis 

A taxpayer meeting the statutory requirements may 
report on the installment basis, under which he returns 
as income the proportion of Installment payments re¬ 
ceived which the gross profit on his sales bears to the 
total contract price. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 44, and similar statutes, a person who regularly 
sells or otherwise disposes of personal property on 
the installment plan may return as income there¬ 
from in any taxable year the proportion of the in¬ 
stallment payments actually received in that year 
which the gross profit realized or to be realized 
when payment is completed bears to the total con¬ 
tract price; and a like basis is permitted in the case 
of certain sales of realty and certain casual sales 
of personalty.39 This statute, since it involves a 
privilege granted by the government, must be con¬ 
strued favorably to the governmental purpose,^^ 
and only a taxpayer meeting the conditions of the 
statute can take advantage of it.^^ 

The provision dealing with a taxpayer who reg¬ 
ularly sells or otherwise disposes of personal prop¬ 
erty on the installment plan contemplates a business 
that is to continue for a substantial period of time 
and to involve numerous transactions,and the 


disposition contemplated is alienation of title in the 
course of trade but a taxpayer who is not reg¬ 
ularly engaged in the installment business may, nev¬ 
ertheless, be engaged in making casual sales so as 
to be entitled to the benefit of the section.'^'^ A 
taxpayer who reports on the installment method 
submits himself to the burdens thereof.^5 He is 
required to report as income all installment collec¬ 
tions received even though reflected in previous 
years, and double taxation thereby results to some 
extent*^ ^ 

The right to have income computed on the in¬ 
stallment method may be lost where the taxpayer 
has made a binding election to compute his in¬ 
come on some other basis,^^ Thus, a taxpayer who 
has made a return according to a proper method 
cannot thereafter as a matter of right have his 
income recomputed on the installment method mere¬ 
ly because he would be entitled to a refund if the 
instSLllment method were applied.^^ 

§ 626. Inventories 

a. In general 

b. Valuation 

a. In G-eneral 

The commissioner of internal revenue has discretion 
to determine when and on what basis Inventories should 
be used in order clearly to reflect income. The items to 
be Included In an inventory depend on the particular 
circumstances,. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
22 (c), and similar statutes, whenever in the opin¬ 
ion of the commissioner of internal revenue the use 
of inventories is necessary in order clearly to dc- 


37. U.S.—C. I. R. V. Tyler, 0.0. A., 
72 F.2d 950. 

Uncoiiditioiial rig'lit of disposition 
Money must be placed uncondi¬ 
tionally at the disposal of the tax¬ 
payer before it is constructively re¬ 
ceived by him.—Richards' Estate v. 
C. I. R., C.C.A., 150 F.2d 837. 

38. U.S.—J. H. Martinus & Sons v. 
C. I R, C.C.A., 11-6 F.2d 732. 

39. U.S.—Duram Bldg. Corporation 
V. C. I. R., C.C.A., 66 F.2d '253— 
Willcuts V. Gradwohl, C.C.A., '58 
F.2d 587. 

40. U.S.—Iowa Guarantee Mortgage 
Corporation v. C. I. R., C.C.A., 73 
F.2d 217. 

41. U.S.—Duram Bldg. Corporation 
V. C. I, R., C.C.A., 66 F.2d 253. 
The initial payment may not ex¬ 
ceed the percentage of the sale price 
specified in the statute.—^Waukesha 
Malleable Iron Co. v, C. I. R., C.C.A., 
67 F.2d 36'S~~Shubin v. C. I. R., C. 
C.A., 67 F.2d 199, certiorari denied 


Shubin V. Helvering, 64 S.Ct. 440, 
291 U.S. 664, 78 L.Ed. 1055. 

42. U.S.—50 East '75th St. Corpora¬ 
tion V. C. I. R., C.CA., 78 P.2d 158. 

Marlceting of single block of stock 
Statute does not relate to a tax¬ 
payer marketing a single block of 
stock and then going out of busi¬ 
ness—50 East 75th St. Corporation 
V. C. I. R., supra. 

Dissolution of corporate ta3:payer 
during the taxable period in which 
the installment sale is made does 
not deprive it of the right to use the 
installment basis.--Duram Bldg. 
Corporation v. C. I. R., C.C.A., 66 F. 
2d 2-53. 

43. U.S.—^lowa Guarantee Mortgage 
Corporation v. C. I. R., C.C.A., 73 
F.2d 217. 

Taxpayer engaged in financing 
sales of personalty on installment 
payments made by purchaser was 
held not seller of property on in¬ 
stallment plan within the code pro¬ 
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vision.—Iowa Guarantee Mortgage 
Corporation v. C. I. R., supra. 

44. U.S.~50 East 75th St. Corpo¬ 
ration V. C. I. R., C.C.A., 78 R2d 
158. 

45. U.S.—May, Stern & Co. v. O. I. 

R, C.C.A., 56 F.2d 1034—-Tull & 
Gibbs V. U. S., C.C.A,Wash., 48 F. 
2d 148—Marshall v. U. S., D.C.Cal., 
26 F.Supp. 580. 

46. U.S.—Iowa Guarantee Mortgage- 
Corporation V. C. I. R., C.C.A., 73 
P.2d 217—Hoover-Bond Co. v. D^‘n- 
man, C.'C.A.Ohio, '59 in.2(1 909—Met¬ 
ropolitan Furniture Co. v. Jlart- 
ford-Connecticut Trust Co., D.C. 
Conn., 20 F.Supp. 92. 

47. U.S.—XT. g. V. Kaplan, Ct.CL, 6a 

S. Cl. 859, 304 U.S. 195, 82 I^Kd. 

1285, mandate conformed to Kap¬ 
lan V. U. S., 23 F.Supp. 786—»Fa- 
clflc Nat. Co. V. Welch, Cal., >58 S. 
Ct. 857, .304 U.S. 191, 82 1282. 

4a U.S,—Pacific Nat. Oo. v. Welch 
supra. 
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termine tlie income of any taxpayer, inventories 
must be taken by the taxpayer on such basis as the 
commissioner, with the approval of the secretary 
of the treasury, may prescribe, conforming as near¬ 
ly as may be to the best accounting practice in the 
trade or business and most clearly reflecting the 
income.^^ In this connection, the basic require¬ 
ment is that the use of inventories must clearly re¬ 
flect income,and while the statute leaves to the 
discretion of the commissioner the question of when 
inventories may or should be used^^ and their bas¬ 
is,^ ^ the commissioner cannot reject a method em¬ 
ployed by the taxpayer which is approximately cor¬ 
rect or almost exactly right, and adopt a different 
method which is clearly wrong.^S 

Items to be included. No hard and fast rule can 
be laid down to determine what items should or 
should not be included in the inventory of a partic¬ 
ular taxpayer.54 Merchandise is not necessarily to 


be included in inventory because it is held for sale 
by the taxpayer, or because an accountant would 
carry such merchandise in an inventory, or be¬ 
cause sale of the merchandise is convenient or nec¬ 
essary for the maintenance of good will.^s “Sale,’’* 
within the requirement that inventories should in¬ 
clude supplies on hand that have been acquired for 
^^sale,” means a sale which produces some income.^^ 

b. Valuation 

The underlying object, in the valuation of an inven¬ 
tory, is clearly to reflect income, the particular method 
of valuation resting In the discretion of the commission¬ 
er of internal revenue. Ordinarily the taxpayer may 
choose as his basis of valuation either cost or market^ 
whichever is lower, or cost. 

In valuing an inventory, the underlying object is 
clearly to reflect income,and the commissioner of 
internal revenue has a broad discretion to deter¬ 
mine the proper method of valuation and also the 
application of the method.^S The test of proper 


49. U.S.—Lenox Clothes Shops v. C. 
I. R., C.C.A., 139 F.2d 56. 

Purpose of inventories 

(1) Inventories for tax purposes 
axe not used to measure the wealth 
of the taxpayer, hut rather to find 
the cost of goods sold during the 
taxable .period in order to determine 
the profits derived from the sale.— 
Kelley V. U. S., D.CMass., '27 P.Supp. 
570. 

(2) The purpose of inventories is 
to assign to each annual accounting 
period its profits and losses.—Lucas 
V. Kansas Citv Structural Steel Co., 
60 S.Ct. 263, 2'81 U.S. 264, 74 L.Ed. 
848, followed in Kansas City Struc¬ 
tural Steel Co. V. C. I. R., C.aA., 41 
F.2d 1002, two cases. 

Essential to accrual method 

Ordinarily, inventories at the be¬ 
ginning and end of the lax period 
arc an esseniial part of the accrual 
method of accounting for income lax 
purposes in the case of a taxpayer 
engaged In the purchase and sale of 
goods.—Russell v. C, I. R., C.O.A., 45 
F.2d 100—Bardo Steel Products Cor¬ 
poration v. C. I. R., O.-C.A., 40 P.2d 
•412, certiorari dented Bardo Steel 
Products Corporation v. Burnet, ‘51 
S.Cl. 30, 282 U.S. 85'3, 75 L.Ed. 766. 

50. U.S.—Stokes V. Rothensies, U.C. 
Pa., 61 F.Supp. 444. 

6X. U.S.—Lucas v. Kansas City 

Structural Steel Co., 60 S.Ct. 263, 
281 U.S. 261, 74 L.Ed. 848, followed 
in, C.C.A,, Kansas City Structural 
Steel Co. V. C, L R., 41 P.2d 1092, 
two cases—Seeley v. Helvering, C. 
C.A., 77 F.2d 333—Stokes v. Roth¬ 
ensies, D.O.Pa., 61 F.Supp. 444— 
Trojan lk)wder Co. v. U. S., Ct.CL, 
13 XUSupp. 61, certiorari denied 56 
S.Ct 087, 208 U.S. 674, 80 L.Ed. 
1390-^jame2s Clark Distilling Co. 


of Cumberland, Md. v. U. S., 66 Ct. 
Cl. 726, certiorari denied 49 S Ct 
482, 279 US. 868, 7-3 L.Ed. 1005. 

52. U.S.—Kemp v. U. S., CC.A.Tex., 
25 F.2d 721—Trojan Powder Co. v. 

U. S., CtCl., 13 P.Supp. 61, cer¬ 
tiorari denied 56 S.Ct 937, 29S U.S. 
674, SO L.Ed. 1396—Swift Mfg. Co. 

V. U. S., CtCl., 12 P.Supp. 453— 
Riverside Mfg. Co. v. U. S., 67 Ct 
Cl. 117, certiorari denied 49 S Ct 
479, 279 U.S. 863, 73 L.Ed. 1002— 
James Clark Distilling Co. of Cum¬ 
berland, Md V. U. S., 66 CtCl. 726, 
certiorari denied 49 S.Ct 482, 279 
U.S. 868, 73 L.Ed. 1005. 

Propriety of taxpayer’s method not 
determined 

The fact that commissioner of in¬ 
ternal revenue has found taxpayer’s 
proof of loss from inventory reduc¬ 
tion insufficient does not establish 
that ho positively determined inven¬ 
tory to have been within statute or 
regulation.—Francisco Sugar Co. v. 
C. I. R., C.C.A., 47 F.2d 555. 

53. U.S.—Rookwood Pottery Co. v. 
C. I. R., C.C.A., 45 'F.2d 43. 

Absence of income 

The commissioniT of internal rev¬ 
enue cannot make income by a 
change of taxpayer’s inventory valu¬ 
ation when in fact no income exists. 
—Huntington Securities Corporation 
V. Busey, D.C.Ohlo, 26 F.Supp. 84*9, 
reversed on other grounds, C.C.A., 
112 P.2d 3'68, 

Apportionment of consignment goods 
Where taxpayer had some of its 
products out on consignment with 
dealers, the taxpayer’s computation 
of inventory by apportioning con¬ 
signment goods among the clifferenl 
manufacturing years on the same ba¬ 
sis shown by stock at factory was 
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held proper.—Rookwood Pottery Co. 
V. C. L R., C.C.A., 45 P.2d 43. 

54. U.S—Francisco Sugar Co. v. C. 
I R., C.C.A., 47 P.2d 555. 

Items properly included 
U S.—American Propeller & Manu¬ 
facturing Co. V. U. S., Ct.Cl., 14 F. 
Supp 168, modified on other 
grounds 17 F.Supp, 215, reversed 
on other grounds '57 S.Ct. 521, 300 
U.S. 475, 81 L.Ed. 751. 

Items improperly included or prop¬ 
erly excluded 

U.S.—Spiegel, May, Stern Co. v, U. 
S., Cl.Cl., 37 F2d 988. 

55. U.S.—Francisco Sugar Co. v. 'C. 
I R., C.C.A., 47 'F 2cl 555. 

56. U.S.—Francisco Sugar Co. v. C 
I. R., supra. 

57. U.S.—Huntington Securities 
Corporation v. Busey, C.C.A., 112 
P.2d BBR—Kelley v. U. S., DC. 
Mass., 27 F.Su'pp. 570. 

Deduction of discounts 

In valuing an inventory at cost, 
the amount of discounts on mer¬ 
chandise purchased by the taxpayer 
should be deducted from the gross 
cost price; but under the circum¬ 
stances of the case, the error of the 
taxpayer in including such discounts 
in its opening inventory was held 
more than ofCsct by a similar error 
in its closing inventory.—C. I, R, v. 
Bullock's, C.C.A., 81 F.2d 1002. 
Closing inventory held not properly 
computed 

U.S.—Industrial Lumber Co. v. C. I 
R., C.C.A., 58 F.2d 123. 

58. U.S.—Lenox Clothes Shops y, C. 
I. E,, C.C.A., 139 F.2d 56. 

Estoppel 

The commissioner is not estopped 
to change the basis of Inventory val¬ 
uation simply because in previous 
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valuation is not the taxpayer's ability to realize the 
amount thereof in cash, at least in the absence of 
authoritative recognition, by way of regulation or 
established accounting practice of such method of 
valuation.^9 Special regulations have been pro¬ 
mulgated relating to valuation of finished goods un¬ 
salable at normal prices or in the normal way.®® 

Cost or market. In general, a taxpayer usually 
has the option of valuing his inventory on the basis 
either of cost or market, whichever is lower, or of 
cost.®i However, under regulations to that effect, 
a manufacturer may be required to inventory at 
cost goods on hand and in the process of manufac¬ 
ture for delivery on firm sales contracts, that is, 
contracts not legally subject to cancellation by ei¬ 
ther party, at fixed prices entered into before the 
date of the inventory.®^ a taxpayer who is on the 
basis of cost or market, whichever is lower, cannot 
value his inventory at market price if such price 


is higher than cost; cost is to be used if it is lower 
than market at the inventory date.®® On the oth¬ 
er hand, market value should be used if it is lower 
than cost.®^ The term “market’’ as used in the stat¬ 
ute and regulations dealing with the valuation of 
inventories means the market price which the tax¬ 
payer would have to pay for the merchandise in 
the inventory on the inventory date and not the 
price at which he sells such merchandise or offers it 
for sale.®® 

In determining whether there was a market on 
the date of the inventory, the volume of sales is 
not controlling,®® and a regulation prescribing the 
mode of valuation where no open market exists, or 
where quotations are nominal due to stagnant mar¬ 
ket conditions, does not apply where, although the 
volume of sales may have been less on the inven¬ 
tory date than previous to that time, there is, nev¬ 
ertheless, an established and existing market price 
for such merchandise.®'^ 


years he has approved the return 
of the taxpayer showing that there 
was no taxable income; this is not 
an approval of the method of inven¬ 
tory valuation.—^Huntington Securi¬ 
ties -Corporation v. Busey, D C.Ohio, 
26 F.Supp. 849, reversed on other 
grounds, C.C.A., 112 F.2d 368. 
Substantial compliance -with regula¬ 
tions held, shown 

U.S.—^Wood & Ewer Co. v. Ham, J>. 
C.Me., 14 F.2d 995. 

59. U.S.—Industrial Lumber Co, v. 
C. I. R., C.C.A., 58 'P.2d 123. 

Deduction of discount 
In the absence of any regulation 
or established accounting practice 
so permitting, a taxpayer may not 
deduct from the total shown by an 
inventory, the amount of a discount 
required to bring that total to a sum 
which at the date of the inventory 
could be realized in cash for the 
goods inventoried.—Industrial Lum¬ 
ber Co. V. C. I. R., supra. 

60. Regrulatiou held inapplicable 
U.S.—Cleveland Automobile Co. v. IT. 

S., C.CAOhio, 70 P.2d 365, certio¬ 
rari denied *55 S.Ct i88, 293 U.S. 
563, 79 L.Ed. 663. 

61. U S.—Lenox Clothes Shops v. 
C. I. R., C.C.A., 139 P.2d i56— 
James H. Bunce Co. v. Eaton, D.C. 
Conn., 3‘6 F.2d 379—Trojan Powder 
Co. V. U. S., CtCl., 13 F.Supp. 61, 
certiorari denied 56 S.Ct. 937, '298 
U.S. 674, SO IL.Ed. 1396. 

Taxpayer caamot use both methods 

in the same inventory.—James H. 
Bunce Co. v. Eaton, D.C.Conn., 36 
F.2d 379. 

Manufacturers 

(1) Under regulations In efCect so 
providing, a manufacturer must val¬ 
ue his Inventory at the cost or mar¬ 


ket value, whichever is lower, of the 
basic elements of cost, that is, mate¬ 
rials, labor, and burden, in goods in 
the process of manufacture and in 
finished goods on hand; and it was 
held in the particular case that the 
taxpayer was a manufacturer with¬ 
in this regulation.—Bedford Mills v. 
U. S., Ct.Cl., 5‘9 'F.2d 263, motion 
overruled 2 F.Supp. 769, and cer¬ 
tiorari denied 54 S.Ct. 71, 290 U.S. 
655, 7'S L.Ed. 567. 

(2) Commissioner of internal rev¬ 
enue in reaching his conclusions 
with reference to the cost of labor 
as a factor in valuing inventory of 
a manufacturer must, to some ex¬ 
tent, consider the materials on 
which the labor was expended; but 
the cost or market value of materi¬ 
als is not fixed by the labor content 
of the materials and must be consid¬ 
ered as a separate item—^Winchester 
Mfg. Co. V. U. S., CtCl., 29 F.Supp. 
695, certiorari denied 60 S.Ct. 298, 
iSOiS U.S. 621, 84 L.Ed. 518. 

(3) Valuing supplies used in man¬ 
ufacture of products, but not becom¬ 
ing component parts of the products, 
at cost or market, whichever was 
less, was held proper and conform¬ 
ing to best accounting practice as 
required by law, m view of similar 
practice of practically all large man¬ 
ufacturing companies.—Aluminum 
Co. of America v. U. S., D.C.Pa., 24 
F.Supp. 811. 

02. U.S.—Bibb Mfg. Co. v. Rose, 0. 
C.A.Ga., 81 ’F.2d 228, certiorari de¬ 
nied 57 S.Ct. 13, 299 U.S. '550, 81 
L.Ed. 405. 

Voluntary caucellatioa or modifica¬ 
tion. 

Where there were no clauses in its 
contracts authorizing cancellation, a 
manufacturer was held required to 
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inventory at cost under the rule set 
forth in the text, notwithstanding it 
canceled or modified contracts m 
deference to the wishes of its cus¬ 
tomers.—Bibb Mfg. Co. V. Rose, su- 
pra. 

63 . U.S.—Kemp v. U. S , C.C.A.Tex., 
'25 F.2d 721—U. S. v. Kemp, C.C.A. 
Tex., 12 F.2d 7, certiorari denied 
Kemp V. U. S., 47 S.Ct. 97, 273 U. 
S. 703, 71 LEd. 848—-Elder Mfg. 
Co. v. U. S., CtCl., 10 F.Supp. 125 
—Chicago Frog & Switch Co. v. 
U. S., 68 CtCl. 186. 

64. U.S.—^American Propeller <fi' 

Manufacturing Co. v. U. S., CtCl., 
14 F.Supp. 168, modified on other 
grounds 17 F.Supp. 215, reversed 
on other grounds '57 S.Ct. 521, 300 
U.S. 47;5, 81 L.Ed. 751. 

Percentage deduction from cost 
The market value of a slock of 
merchandise may be arrived at, un¬ 
der proper circumstances, by a per¬ 
centage deduction from the cost of 
the stock as a whole.—S. G. Sampl(‘ 
Co. V. C. I. R., C.C.A.La., 23 F.2d 
671. 

Date of valuation 

Taxpayer incorporated during the 
taxable year is held not entitled to 
have tax computed on basis of value 
of inventory on the first of the year. 
—H. Lissner Co. v. U. S., CtCl., 62 
P.2d 1058. 

Worthless merchandise is properly 
excluded in determining the amount 
of the inventory.—Luckcr v. U. S., 

CtCL, 153 F.2d 418. 

65. U.S.—Elder Mfg. Co. v. U. 'S.. 

CtCl., 10 F.Supp. 125, 

06. U.S.—Elder Mfg. Co. v. U. S., 

supra. 

67. U.S.—Elder Mfg. Co. v. U. 8„ 

supra. 
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The ''base stock^^ metlwd of calculating the value 
of inventory, that is, using a constant price or nom¬ 
inal value for a so-called normal quantity of ma¬ 
terials or goods in stock, is improper and it has 
been said not to conform with the general or best 
accounting methods and apparently to be obsolete.®^ 

g 527. - Dealers in Securities 

A taxpayer who is a “dealer in securities” as defined 
by the regulations,, that is, one who as a merchant buys 
and sells securities to customers for profit, may use in¬ 
ventories in computing income. Purchasers of securities 
for investment or speculation are not dealers within this 
rule. 

The Treasury Regulations permit the use of in¬ 
ventories in computing the income of a “dealer in 
securities,” and provide for the selection of one 
of several methods of valuing such inventories^® 
Within this regulation a dealer in securities is one 
who, as a merchant, buys and sells securities to cus¬ 
tomers for the profit thereon;'^! one who,'^^ hav¬ 
ing an established place of business, '^3 keeps securi¬ 
ties on hand as though they were on his shelves, to 


supply the wants of regular customers, as an estab¬ 
lished merchant keeps his goods; one engaged in 
offering wares to customers with a primary view 
to a distributing profit which may be derived from 
a middleman operation in securities'^ The con¬ 
trolling factor is not the method by which the tax¬ 
payer obtains customers or makes sales; it is the 
fact that the taxpayer purchases securities and 
holds them not for investment or speculation, but 
for resale at a profit to anyone who desires to buy."^^ 
A taxpayer may be a dealer or merchant as to one 
class of securities and at the same time may be 
holding other securities as to which he is not a deal¬ 
er in securities.*^® The character of a corporate 
taxpayer as a dealer in securities must be deter¬ 
mined from what it has done, not what it was au¬ 
thorized by its charter to do. *^7 

Investors and speculators. A taxpayer buying 
securities for investment or speculation is not a 
dealer within the purview of the statutes and reg- 
ulations,'^S and where the taxpayer holds the se¬ 
curities for the income which they are expected 


Tile words “guotations are nomi¬ 
nal” do not refer to the volume of 
sales but to quoted prices for the 
merchandise.—Elder Mfg:. Co. v. XJ. 
S., supra. 

68. U.S.—Ijucas V. Kansas City 
Structural Steel Co., 50 'S.Ct. 263, 
281 U.S. 264, 74 L.Ed. SIS, followed 
in Kansas City Structural Steel 
Co. V. C. T. R., C.C.A., 41 P.2d 1002, 
two cases. 

Befects of method 

“In years of rising: prices, the 
‘bas(‘ stock’ method causes an un¬ 
derstatement of income; for it dis- 
regrarcls the. gains actually realized 
through liquidation of low price 
stock on a high price market. In 
times of falling prices, it causes an 
overstatement of income; for it ig¬ 
nores the losses which result from 
the (‘.onsumption of high price 
stock."—Uuoas v. Kansas City Struc¬ 
tural Steel Co., 60 S.Ct. 2G3, 2-65, 281 
U.S. 264, 74 r^.Ed. 84'8, followed in 
Kansas City Structural Steel Co. v. 
C. X. R., C.C.A., 41 F.2d 1002, two 
(‘,a,ses. 

69. U.S.—Uucas V. Kansas City 
Structural Steel Co., 50 S.Ct. 263, 
281 U.S. 264, 74 I^.TCd. 848. followed 
in Kansas Oily Structural Steel 
Co. V. 0. I. R., C.C.A,, 41 p.2d 1002, 
two ca.scs, 

70. U.S.—Schafer v, Holvering, 
A,pp.i>.a, 57 S.Ct. 148, 299 U.S. 171, 
81 U.IOd. 101. 

Commisslon6r’'s permission unneoes.* 
sary 

A d(ialer In securities need not ob¬ 
tain ‘Permission from the commis¬ 
sioner as a prerequisite for the us© 


of inventories.—^Denman v. Squire, 
C.aA.Ohio, 111 P.2d 921. 

Failure to make proper notations on 
tax return 

A dealer in securities does not lose 
his right to the benefit of the regu¬ 
lations by failing to note on his tax 
return, as required by the regula¬ 
tions, that inventories were used, 
and the method employed in keeping 
its books or valuing its inventories. 
—Vaughan v. C. I. R., C.C.A., 85 P. 
2d 497, certiorari denied Helvering 
V. Vaughan, 57 S.Ct. '232, 29'9 U.S. 
606, 81 L.Ed. 447—C. I. R. v. Stevens, 
C.C.A., '78 F.2d 713. 

71. U.S.—Schafer v. Helvering, 
App.D.C., 57 S.Ct. :i48, 299 U.S. 
171, 81 L.Ed. 101. 

Mere intent to sell insufficient 

The mere fact that a taxpayer ac¬ 
quires securities with an intention 
to sell them to the public at some 
lime in the future does not make 
him a dealer.—Securities Allied Cor¬ 
poration, v. C. I. R., C.C.A., 95 P.2d 
'384, 118 A.L.R. 459, certiorari denied 
'59 S.Ct. 76, two ca.ses, 305 U.S. 617, 
83 L.Ed. 393. 

Held to b© dealers 

(1) Bank maintaining separate de¬ 
partment for sale of securities and 
carrying securities for purpose of 
resale.—Harriman Nat. Bank v. C. I. 
R., C.CA., 43 F.2d 0-50—Squire v. 
Denman, D.C.Ohio, 18 'F.Su-pp. 287. 

(2) Other persons.—Stokes v. 
Rothensios, D.C.Pa,, 61 'E.Supp. 444, 
Held not to be dealers 

U.B.—C, I. R. V. Burnett, O.C.A.Tox., 
118 F.2d 659—Securities Allied 
Corporation v. C. I. R„ C.C.A., 96 
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P.2d 384, US A.LR. -459, certiorari 
denied 59 S.Ct. 76, two cases, 305 
U.S. 617, 83 L.Ed. 393—Leach Cor¬ 
poration V. Blacklidge, D.C.Ill., 2'3 
P.Supp. 622. 

72. U.S.—Stokes v. Rothensies, D C. 
Pa., 61 'P.Supp. 444—Leach Corpo¬ 
ration V. Blacklidge, D.C.Ill., 23 P. 
Supp. '622. 

73. U.S.—Fried v. C. I. R., C.C.A, 83 
P.2d 193, affirmed '57 S.Ct. 150, 299 
U.S. 175, 81 L Ed. 104—Einhorn v. 
C. I. R., 'C.C.A., 83 P.2d 193, af¬ 
firmed 57 S.Ct. 150, 299 U.S. 175, 
81 L.Ed. 104. 

74. U.S.—Stokes v. Rothensies, D.C. 
Pa., 61 P.Supp. 444, 448, 449. 

"It is essential that there appear 
an element of resale to regular cus¬ 
tomers who repeatedly buy from the 
taxpayer and that the taxpayer 
maintain a sup'ply of securities 
which he offers for sale to these cus¬ 
tomers."—Stokes V. Rothensies, su¬ 
pra. 

75. U.S.—^C, 1 R. V. Charavay, C.C. 
A., 79 P,2d 406. 

70. U.S.—Stokes v. Rothensies, D.C. 
Pa., 61 P.Supp. 444. 

77, U.S.—Leach Corporation v. 

Blacklidge, D.C.Ill., 23 P.Supp. 622. 

78. U.S.—Einhorn v. C. I. R., C.C. 
A., 83 F.2d 193, affirmed 57 S.Ct. 
150, 209 U.S. 175, 81 L.Ed. 104— 
Pried v. C. I. R., 'C.C.A., SB F.2d 
193, affirmed 67 S.Ct. 1'50, 299 U.S. 
176, 81 I...Ed. 104—C. I. R. V. Char¬ 
avay, C.C.A., 79 B12d 406—-George 
E. Warren Co. v. U. -S., D.C.Mass., 
'53 P.Supp. 678. 

Purchase with borrowed money 
That a dealer in securities, whose 
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to yield or for sale on a rise in the market, rather 
than for ordinary resale to customers, he is an in¬ 
vestor or speculator, and not a dealer in securi¬ 
ties.'^^ The mere fact that a taxpayer holds se¬ 
curities over a period of months before their sale 
does not make him an investor or speculator rather 
than a dealer.^^ 

Brokers. A broker who buys and sells securities 
on the customer’s order acting as an agent and de¬ 
riving his income from commissions is not consid¬ 
ered a dealer in securities.^^ Clearly, a stockbrok¬ 
er is not a dealer in securities as to securities bought 
and sold for his own account for the purpose of 
speculation. 

''Specialists'' on the stock exchange are dealers 
or merchants in respect of the securities in which 
they specialize so as to be entitled to the benefit of 
the regulations b^t they are not dealers as to 
other securities which they hold and trade in rela¬ 


tively small quantities for speculation,^^ or as to 
securities not used in their business but kept apart 
and held as an investment.^® 

§ 628. Change of Method or Period 

A taxpayer must adhere to one method or period 
of accounting unless permission to change has been 
granted by the commissioner of internal revenue in his 
discretion. On changing, a taxpayer must take any 
resulting disadvantages along with the advantages. 

Whatever method^® or annual period of account- 
ing^*^ the taxpayer adopts must be followed con¬ 
sistently unless a change has been properly author¬ 
ized. This applies, for example, in the case of an 
attempted change from the cash,^^ accrual,^9 in¬ 
stallment,^^ completed contract,or percentage-of- 
completion^^ basis, or the method of treating bad 
debts.^^ Also, in order to reflect true income, the 
inventory practice of the taxpayer must be consist¬ 
ent, since the closing inventory at the end of one 


purchase price was paid almost en¬ 
tirely with banking- loans at low in¬ 
terest, profited because of excess of 
interest and coupon rate of securi¬ 
ties over interest on loans, does not 
make him an investor rather than a 
dealer for income tax purposes.— 
Stokes V. Rothensies, D.C.Pa., 61 F. 
Supp. 444. 

79. TJ.S.—Stokes v. Rothensies, su¬ 
pra—Leach Corporation v. Black- 
lidge, D.ailL, 23 F.Supp. 622. 

80. U.S.—Stokes V. Rothensies, B.G. 
Pa., 61 F.Supp. 444. 

81. U.S.—Stokes V. Rothensies, su¬ 
pra. 

Pl-por trader on stock exchange 
who acts for associated brokers by 
buying and selling for customers of 
a firm is not a dealer.—Seeley v. 
Helvenng, C.C.A., 77 F.2d 323. 

82. U.S.—Schafer v. Helvering, 
App.DC., 57 S.Ct. 14S, 2-99 U.S. 171, 
81 L Ed. 101—Hammitt v. C. I. R., 
G.C.A., 79 F.2d 494. 

83. U.S.—Helvering v. Fried, 57 S. 
Ct. 150, 299 U.S. 175, SI L.Ed. 104 
—Vaughan v. C. I. R, C.C.A., 85 F. 
2d 497, certiorari denied Helvering 
v. Vaughan, 57 S.Ct 232, 299 U.S. 
606, SI LEd. 447—C. I. R. v. Ste¬ 
vens, C.C.A., 78 F.2d 713. 

Absence of advertisements or wire 
connections 

A taxpayer may be a dealer with¬ 
in the regulations although he does 
not advertise, and is not considered, 
as a specialist therein, and does not 
issue daily printed quoted quotations 
or have wire connections throughout 
the country.—Strkes v. Rothensies, 
D.C.Pa., -61 F.Supp. 444. 

Organization of new entity 
A specialist was held, not to have 


been a dealer subsequent to the time 
he organized a partnership which 
carried on the same business, as 
against the contention that partner¬ 
ship was no more than his own “al¬ 
ter ego“ because he had agreed to 
bear any losses.—^Vaughan v. C, I. 
R., C.C.A., 85 F.2d 497, certiorari de¬ 
nied Helvering v. Vaughan, 57 S.Ct. 
232, 299 U.S. 606, 81 L.Ed. 447. 

84. U.S.—Vaughan v. C. I. R, C.C. 
A., 85 F.2d 497, certiorari denied 
Helvering v. Vaughan, 57 S.Ct. '232, 
299 U.S. 606, 81 L.Ed. 447. 

85. U.S,—Vaughan v. C. I. R, C.C. 
A., 85 F.2d 497, certiorari denied 
Helvering v. Vaughan, 57 S.Ct. 
232, 299 U.S. 606, 81 L.Ed 447. 

86. U.S.—Lenox Clothes Sho,ps v. 

C. I. R., CCA., 1-39 F.2d '56-Plunt- 
ington Securities Corporation v. 
Busey, O.C.A.Ohio, 112 P.2d 368— 
Planet Line v. C. I. R., C.C.A., 89 
F.2d 16—W. S. Barstow & Co. v. 
Bowers, D.C.N.Y., 15 F.2d 75— 

Hegeman-Harris Co. v. U. S., Ct. 
Cl., 23 F.Supp. 450. 

Losses in later years 

The basis of reporting cannot be 
changed merely because of losses 
in later years.—HofCman v. U. S., D. 
C.N.Y., 32 F.Supp. 939. 

Import duties 

A taxpayer which for many years 
consistently elected to treat duties 
on imports as cost of inventory un¬ 
der Treasury Regulations was not 
entitled, in computing income tax 
for a particular year, to deduct the 
import duties as “taxes paid or ac¬ 
crued."—Bobrow Bros. v. C. I. R., 
C.C.A., 135 F.2d 209. 

Chang© held not shown 
U.S.—Morrls-Poston Coal Co. v. C. 
I. R., C.C.A., 42 F.2d 620. | 
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87. U.S.—Iron Mountain Oil Co. v. 
Alexander, C.C.A.Okl., 37 F.2d 231, 
certiorari denied 50 S.Ct. -466, 281 
U.S. 768, 74 L.Ed. 1175. 

88. U.S.—Shoong Inv. Co. v. An- 
glim, D.C.Cal., 45 F.Supp. 711. 

89. U.S.—Franklin County Distill¬ 
ing Co V. C. I. R, C.O.A., 125 F.2d 
800—Elmwood Corporation v. U. 
■S., C.C.A.Ala., 107 F.2d 111, certio¬ 
rari denied 60 S.Ct. 713, 309 U.S. 
675, 81 L.Ed. 1020—Robert P. Hy- 
ams Coal Co. v. U, S., D.C.La., 26 
F.2d 805. 

90. U.S.—C. I. R. V. Saunders. C.C. 
A.Fla., 131 F.2d 571—Hoffman v. 
U. S., D.C.N.Y., -32 F.Supp. 939— 
Metropolitan Furniture Co. v. 
Hartford-Connecticut Trust Co., D. 
C.Comi., 20 F.Supp. 92. 

91. Mandatory prerequisites 

The prerequisites set forth in the 
regulations for changing from the 
completed contract basis to the per¬ 
centage of completion basis, includ¬ 
ing the advance consent of the com¬ 
missioner, are mandatory.—^Ross B. 
Hammond, Inc., v. C. I. R., C.C.A., 97 
F.2d 545. 

92. U.S.—Hegeman-Harris Co. v. U. 
S., Ct.CL, 23 F.Supp. 450. 

93. U.S —Rogan v. Commercial Dis¬ 
count Co., C.C.A.Cal,, 14 9 F.2d 585, 
certiorari denied Commercial Dis¬ 
count Co. v. Rogan, 66 S.Ct. 145. 

Consent required for change 

(1) From the reserve to the 
charge-off method.—Rogan v. Com¬ 
mercial Discount Co., supra—S. Ros- 
sin & Sons v. C. I. R., C.G-A.. 113 F. 
2d 652. 

(2) From the charge-off to the re¬ 
serve method.—Momsen-Dunnegan- 
Ryan Co. v. Helvering, 68 F*2d 7S4» 
'63 App.D.C. 9, 
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^ear is the opening inventory for the succeeding 
^ear;^^ thus, without proper authorization, a tax- 
)ayer cannot change from the basis of cost, to that 
)f cost or market, whichever is lower.^5 

The decision whether to permit or forbid a change 
n methods of accounting rests with the commission- 
‘r of internal revenue,^^ who has wide^*^ discre- 
ion-^ in this respect. No particular form or meth- 
)d is required for the making of an application by 
he taxpayer to change his method of accounting, 
)r for the granting of permission by the commis- 
lioner;^^ the requirement of consent of the com- 
nissioner may be satisfied by his acceptance of re- 
urns which give notice to him that the method 
)riginally adopted has been changed,i and the sit- 
lation then stands as though the commissioner had 
pven express permission to allow the change.^ 
3y consenting to a change in the basis on which the 


taxpayer reports, the commissioner waives the re¬ 
quirements prescribed in the regulations for such 
change.2 

A taxpayer who seeks and obtains consent to a 
change must take the disadvantages resulting there¬ 
from along with the advantages,^ including any 
disadvantages resulting from provisions in the 
agreement of consent which are designed to avoid 
loss to the government from the change.^ Where 
a change is made from the cash basis to the accrual 
basis, some leeway is permissible in order that 
the income for the first taxable period under the 
changed method will be reflected properly, and it is 
not necessary to adhere strictly to a stereotyped 
accrual form of accounting.® When, by a change 
in the period of accounting a short term return be¬ 
comes necessary, the net income for the short term 
is properly reflected by a fair apportionment of an¬ 
nual taxes or other proper deductions.*^ 


►4. U.S.—Lenox Clothes Shops v. C. 
I. R, C.GA., 139 F.2d 56--Hunt- 
intyton Securities Corporation v. 
Busey, CC.A.Ohio, 112 F.2d 368-— 
James H. Bunce v. Eaton, D.C. 
Cmn., 36 'P 2d 379—Stokes v. 
Rothensies, D C.Pa., 61 F.Sup-p. 
444—.\Iuminum Co. of America v. 
U. S., D.C.Pa., 24 F.Supp. 811. 

>5. U.S.—American Liberty Pipe 
Tune Co. v. C. I. R., C.C.A.Tex., 143 
If 2d 873, certiorari denied 65 S.Ct. 
43.0, 323 U.S. 706, 80 T...Ed. 6.35— 
Trojan Powder Co. v. TJ. S., Ct.CI., 
13 F.Supp. 61, certiorari denied 56 

S.Ct. 037, 208 U.S. 674, 80 L.Ed. 
1396. 

)6. ThS.—T.enox Clothes Shops v. C. 
I. 11., C.CA., L39 P.2d 56—Shoon?? 
Inv. V. An^lim, D.C.Cal., 45 F. 
Supp. 711. 

Purpose of requiring' consent of 
jornmissionor to a change in the 
ni’thod of accounting is to promote 
jon.sistcmt adherence by the; taxpay- 
u’ to the same accounting practice 
’rom year to year, thereby securing 
iniformity of collections.—Shoong 
[nv. Co. V. Anglim, supra. 

Pimo of application to cowimissionor 
Under regulations requiring a tax¬ 
payer who wished to change his 
net hod of accounting to apply for 
h(^ commissioner's consent at l(‘a.st 
hirty days before the close of the 
leriod to be cov(med by the return, 
yhero taxpayer made no application 
intil nearly two years after close of 
jecond yisir of period to be covered, 
application was properly denied,—IT. 
3. Industrial Alcohol Co. (West Vir- 
Tlnia) V. llelvoring, O.C.A., 137 TM 
ill. 

>7. U,S.—-Brown v. Helvoring, I54 S. 
47 


Ct. 356, 291 U.S. 193, 78 L.Ed. 725 
—St. Paul Union Depot Co v. C. L 
R., C.C.A., 123 P.2d 235—Shoong 
Iny. Co. y. Anglim, D.G.Cal., 45 P. 
Supp. 711. 

98. U.S.—U. S. Industrial Alcohol 
Co. (West Virginia) y. Helyering, 
C.C.A., 137 P.2d 511. 

99, U.S.—S. Rossin & Sons v. C. I. 
R., C.C.A., 113 P.2d 652. 

Change held validly made 
U.S.—J. C. Nichols Land Co. v. €. I. 
R., C.C.A., 65 'P.2d 437. 

1. U.S.—Fowler Bros. & Cox y. C. 
1. R., O.C.A., 138 F.2d 774—S. Ros¬ 
sin & Sons V. C. I. R, G.C.A., 113 
F.2d 652. 

Rsvenue agenfs recommendation of 
acceptance 

A letter from an internal reyenuo 
agent to taxpayer that ho is recom¬ 
mending to the commissioner of in¬ 
ternal royenuG that income tax re¬ 
turns be accepted as correct, but 
that his action is subject to approy- 
al, does not amount to consent or 
waiver of the requirement of ad¬ 
vance consent of the ' commissioner, 
and mer<‘ silence of the commission¬ 
er of internal nwonue for a -period 
of years following taxpayer’s receipt 
of such letter could not bo deemed 
an implied consent to a change.— 
Ross B. Hammond, Inc., y. C. I. R., C. 
C.A., 07 F.2d 045. 

U.S.—Fowler Bros. Cox v. C. 
I. R., C.C.A., 138 F.2d 774—S. Ros¬ 
sin Sons V. C. I. R., C.C.A., 113 
F.-2d G53. 

3. U.S,—Ross B. TIammond, Inc. v. 
C. L R., C.O*A„ 97 F.2d 545. 

4. U,S.—Kahuku Plantation Co. v. 
C. 1 11., C.O.A.. 1.32 F.2d 671—Tull 
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& Gibbs V. U. S., C.C.A.Wash., 48 
F.2d 148—^Campbell-Fairbanks Ex¬ 
positions v. U. S., D.C.Mass., 53 P. 
Supp. 331. 

5. U.S.—Kahuku Plantation Co. v. 
C. I. R., C.C.A., 132 F 2d 671. 

6. U.S.—William Hardy, Inc. y. €. 
I. R., OC.A., iS2 P.2d 249. 

Inclusion of accounts receivable and 
payable 

Corporate taxpayer's accounts re¬ 
ceivable at beginning of tax year, in 
which it changed from cash to ac¬ 
crual basis of accounting, were held 
properly added to net income re¬ 
ported by It for such year, but it 
was entitled to credit for its ac¬ 
counts payable at beginning of tax 
year.—William Plardy, Inc. y. C. I. 
R, supra. 

Value of opening inventory held 
properly added to net income 
U.S.—William Hardy, Inc. v. C. I. 
R., su-pra. 

7. U.S.—Allen v. Atlanta Stove 
Works, C.C.A.Ga., 138 P.2d 452— 
C. I. R. v. Schock, Gusmer & Co , 
CaA., 137 P.2d 750—Chess & Wy- 
mond Co. v. Lucas, D C Ky., 33 F. 
2d 793—^West Point Mfg. Co. v. 
Davis, D.C.Ala., 58 F.Supp. 824. 

Annual basis of ordinary net income 
Where taxpayer, who changed 
from calendar year basis to a fiscal 
year su,slained a capital net loss, and 
no regulation had been promulgated 
requiring ordinary net income or 
capital net loss to be placed on an 
annual basis in making a short-term 
return, it was error to place taxpay¬ 
er’s ordinary net income on an annu¬ 
al basis in computing income tax for 
short-term period.—X'artce v. C. I. 
R., C.C.A., 114 F.2a 716. 
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D. EETUKNS AND REPORTS 


1. In General 


§ 629. In General 

The statutes provide, as a method of taxation, for 
returns on which an assessment is made, and returns 
may also serve to provide information as to the tax lia¬ 
bility of others. 

The statutes contemplate at least two methods of 
taxation; one requires a return containing a state¬ 
ment of the items and amount of tax for which the 
taxpayer is liable, on which an assessment is to be 
made, and the other requires payment of the tax 
by stamps affixed to the taxable articles,^ and this 
latter method is deemed adequate for the collec¬ 
tion of numerous taxes, without the requirement of 
any return or assessment.^ Returns may be re¬ 
quired for information of payments made to oth¬ 
ers to enable the commissioner to use such informa¬ 
tion in examining other person’s returns.^® 

In the absence of fraudulent pretense, the govern¬ 
ment accepts the taxpayer as he represents himself 
to be and he must make his returns and pay his tax¬ 
es accordingly.^! Ordinarily only a single return 
is required for a particular year and it is not re¬ 
quired that separate returns be filed for the same 
year, each covering only a part of the taxpayer’s 
income but separate returns may be required 
with respect to separate and distinct taxes.!^ A 
member and stockholder of an association may 


maintain a suit to restrain the association froi 
making returns or paying tax thereon on the groun 
that it is exempt, even though the determinatio 
might not be binding on the government.!^ 

§ 630. Necessity of Return and Effect of Fail 
ure to Make 

A taxpayer is obliged to make a proper tax retur 
and if he fails to do so the collector must make the r€ 
turn; but the making of a return is not a prerequisite t 
tax liability or to an assessment of tax. 

Under various provisions of the internal revenu 
statutes, it is the duty of any person made liabl 
to any tax to make a list or return of the item 
and amount of tax for which he is liable,!5 and un 
der the Internal Revenue Code, 26 U.S.C.A. § 361^ 
and similar statutes, if the taxpayer fails to file 
return within the prescribed time the collector o 
deputy collector is required to make the return o 
list from his own knowledge and from other in 
formation that he obtains.!^ The making of a re 
turn is not a condition prerequisite to tax liabili 
ty!7 or to the assessment of a tax,!^ and under th 
Internal Revenue Code, 26 U.S.C.A. § 276, and sim 
ilar statutes, in case of failure to file a return re 
quired by law, the tax may nevertheless be asscssc 
and collected at any time after it becomes due.!^ 


S. U.S.—In re Kinney, D.C.R.I., 10'2 
F. 468. 

Capital stock taxes 

“No tax returns” or “exemption 
returns” for capital stock taxes do 
not exist, and treasury forms stat¬ 
ing value of capital stock but claim¬ 
ing exemption were either “returns” 
or were something not required by 
law—Morrison Cafeterias Consol, v. 
U. S., 42 F.Supp. 73, 95 Ct.Cl. 151. 
Retroactive statute 

Revenue Act which was made re¬ 
troactive to Jan. 1, 1921, and which 
was to disadvantage to taxpayer in 
respect of burden of his tax, was in¬ 
tended for his benefit in respect of 
form and time of his return.—Zeller- 
bach Paper Co. v. Helvering, >55 S. 
Ct. 127, 293 U.S. 172, 79 L.Ed. 264— 
National Paper Products v. Helver¬ 
ing, 55 S.Ot. 127, 293 U.S. 172, ?9 L. 
Ed. 264. 

9. US.—In re Kinney, D.C.R.I., 102 
F. 468. 

10. U.S.—In re McDonough, D.C. 
Mass., 20 F.Supp. 927, vacated on 
other grounds C.C.A., McDonough 
V. Lambert, 94 F.2d 838. 

11. U.S.—Fordyce v. Helvering, C. 

C.A., 78 F.2d 6)25. i 


12. U.S.—^North America Oil Con¬ 
solidated v. Burnet, -52 S Ct. 613, 
286 U.S. 417, 76 L.Ed. 1197. 

Del.—Loft, Inc., v. Guth, 19 A.2d 
721. 

13. U.S.—Blenheim Co. v. C. I. R., 
C.C.A., 12o F.2d 906. 

14. U.S.—^Acklin v. People's Sav. 
Ass’n, D.C.Ohio, 293 F. 392. 

Administrative relief 

Fact that association may be in¬ 
jured or prejudiced by the uncertain¬ 
ty of the situation is not sufficient 
ground for enjoining it from filing 
income tax returns until it has 
failed within reasonable time to ob¬ 
tain relief in the treasury depart¬ 
ment.—Acklin V. People's ;Sav. Ass'n, 
supra. 

15. U.S.—Helvering v. Boekman, C. 
C.A., 107 F.2d 388. 

Fiduciary’s iuforruatiou return 

Statutory reference to “return of 
the tax imposed by this title” in 
section requiring assessment of tax 
against corporation making no such 
return within four years after last 
date on which any shareholder filed 
return, including his distributive 
share of corporation's net income, 
cannot be extended to include fiduci¬ 


ary's return merely detailing infoi 
mation with which tax on trust her 
eficiaries could be computed,—^C. 
R. V. Roosevelt & Son Inv. Fund, < 
C.A., 89 F.2d 706. 

16 . U.S.—C. I. R. V. Church, C.C.A 
103 F.2d 25-4—Kahle v. -C. I. R., ( 
C.A., 43 P.2d 61, certiorari dcnic 
Kahle v. Burnet, 51 S.Gt. 106, '28 
U.S. '892, 75 L.Ed. 7S'6. 

Return signed by deputy collectc 
will be considered as a complianc 
with the terms of the statute.- 
C. I. R. V. Church, C.C.A., 103 F.2 
254. 

17. U.S.—Iron Mountain Oil Co. *' 
Alexander, C.C.A.OkL, 37 F.2d 23' 
certiorari denied 50 S.Ct. 4 66, 28 

U. S. 768, 74 L.Ed. 1175. 

18. U.S.—U. S. V. Haar, C.C.A.Ga 
27 F.2d 2'5n, certiorari denied TIaa 

V. U. S., 40 S.Ct. 32, 278 U.S. 63^ 
7-3 L.Ed. 551. 

19. U.S.—Balkan Nat. Ins. Co. v. -C 
I. R., C.C.A., 101 F.2d 75—U. S. 
Haar, C.C.A.Ga., 27 F.2<1, 250, cei 
tiorari denied Haar v. U. S., 49 lE 
-Ct 3-2, 278 U.S. 634, 73 L.Ed. 551. 

Buty to file return 

Statute presupposes that taxpa:^ 
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§ 631. Persons Required to Make 

All persons, associations, or corporations of the char¬ 
acter described in the statutes may be required to make 
returns, and, if the taxpayer is unable to make his own 
return, the return may be made by an agent, guardian, or 
other person charged with the care of the person or prop¬ 
erty of the taxpayer. 

All persons, associations, or corporations of the 
character described in the internal revenue statutes 
may be required to file returns,20 and, if the stat¬ 
ute so provides, it is immaterial that their income 
is insufficient to render them subject to the tax.21 
If the taxpayer is unable to make his own return, 
the return may be made by a duly authorized agent 
or by the guardian or other person charged with 
the care of his person or property .22 So, in case 
of a taxpayer’s death, the return for income earned 
by him should be made by his executor or admin- 
istrator.23 A return need not be filed by the own¬ 
er of property while it is in the hands of the alien 
property custodian,24 but an enemy alien may be 
required to file a return for the period during 
which he operated his property under a license pri¬ 
or to actual seizure by the government.25 

Income earned from a decedent’s property while 
his estate is actually under administration and is 


unsettled must be reported by the representative of 
the estate and not by the heirs to whom such in¬ 
come may ultimately go ,2 6 but there are some de¬ 
cisions to the effect that the return may be made 
either by the executor or by the legatee,2'^ and that 
income of a trust estate held for future use of a 
particular beneficiary is properly returnable by the 
trustee for each beneficiary rather than returnable 
by the trustee for himself.28 Under the Internal 
Revenue Code, 26 U.S.C.A. § 821, and similar stat¬ 
utes, returns with respect to an estate tax ordi¬ 
narily are made by the executor.29 

Under the Internal Revenue Code, 26 U.S.C.A. § 
52, and similar statutes, a receiver,20 trustee in 
bankruptcy,21 or assignee22 operating the property 
or business of a corporation is required to make re¬ 
turns for such corporation in the same manner and 
form as the corporation would be required to make 
the returns. In determining whether such a repre¬ 
sentative is operating the property or business of 
the corporation so as to require him to file the re¬ 
turn, the test is whether business activity is con¬ 
tinued for the purpose of making profit,23 and a 
return may be required even though liquidation is 
the ultimate aim.24 Ordinarily such a representa- 


er was under duty to file a return 
and failed to perform it.—Balkan 
Nat. Ins. Co. v. O. I. R., C.C.A., 101 
F.2d 75. 

20. U.S.—U. S. V. Military Oonstr. 
Co., DC Mo, 20'4 P, 153. 

33 C.J. p 35'5 note 70. 

21. TJ.S.—U. S. V. Acorn Roofing 
Co., D.C.N.Y., 204 F. 157—U. S. v. 
Military Constr. Co.. D.C.Mo., 204 
P. 153. 

22 . TJ.S.-—lijiborman's Committee v. 
C. I. n., CCA., 51 P.2d '527. 

Committee of incompetent taxpayer 
U.S.—Liberman's Committee y. C. I. 

R. , supra. 

23. U.S.-—Brady v. Anderson, N.T., 

240 P. 665, 153 C.C.A. 463, certio¬ 
rari denied 37 S.Ct. 652, 244 U.S. 
564, 61 L.Fd. 1373—Mandell v. 

Pierce, C.C.Mass,, 3 6 F.Caa.No.O,- 
008, 3 Cliff, '131, 7 Tnt.Rev.Rec. 393 
—Central Union 'Trust Co. of New 
York V. U. S., '63 Ci.CL 619, cer¬ 
tiorari denied 4 8 S.Ct. 116, 276 U. 

S. 66'5, 72 IxFd. 423. 

N.y.—In re Ilamrd’s Estate, li2’6 N. 
E. 345, 228 N.Y. 26. 

24. US.—Balkan Nat. Ins. Co. v. C. 
I. li., C.C.A,, 101 'F.2(l 75—Kahlo 
V. C. I. R., C.C.A., '13 F.2d 61, cer¬ 
tiorari d(‘nlt‘d Kahlo v. Burnet, 51 
B,Ot 106, 282 U.S. 892, 76 U.Ed. 
'786. 

25. U.S.—Ibilkan Nat. Ins. Co. v. C. 
r. R., C.C.A., 101 P,2d '75. 

26. US.—Froderich v. C. I. R., C.O. 


A.Pla., 14-5 'P.2d 796, li57 A.L R. 
841—Barbour v. C. I. R., C.C.A., 89 
P.2d 474. 

Liability of estates and trusts for 
income taxes see supra §§ 418- 
4'34. 

Orders of county judge directing 
administrator to continue interest 
of estate in partnership business 
were valid and conclusively deter¬ 
mined that period properly required 
for winding up of estate had not 
expired, with respect to who would 
file return.—Frederich v. C. I. R., C. 
•C.A.Fla., 146 'F 2d ’796, 157 A.L.R. .8 41. 

27. U.S.—Slocum v. Bowers, D.C.N. 
Y., 1.5 P.2d 400, affirmed, C.C.A., 
33owers v. Slocum, 20 F.2d 360. 

28. U.S.—Fidelity & Columbia 
Trust Co. V. Lucas, C.C.A.Ky., 66 
P.2d 116, 

29. U.S.—Fairbanks' Estate v. C. I. 
R., C.'C.A.Tcx., 128 F.2d 537. 

Surviving* liusband 
Although under state law surviv¬ 
ing husband was entitled to admin¬ 
ister community property without 
appointment by probate court, the 
husband was not thereby made a 
“personal representative" of his de¬ 
ceased wife’s estate as against duly 
appointed executors and was not the 
“executor” required by federal reve¬ 
nue act to make estate tax return.— 
Fairbanks’ Estate v. C. I. R., supra. 

30. U.S.—^Kavanagh v. First Nat 
Bank of Wyandotte, C.C.A,Mich., 
189 F,2d 309. 


Insolvency 

Receiver must file return regard¬ 
less of determination of corpora¬ 
tion’s insolvency.—Kavanagh v. 
First Nat. Bank of Wyandotte, su¬ 
pra. 

31. U.S.—U. S. V. Metcalf, C.C.A.. 
131 F.2d 677—In re Owl Drug 'Co., 
D.C.Nev, 21 F.Su'Pp. 907. 

32. U.S.—Louisville Property Co. v, 
C. I. R., C.C.A.Ky., 140 F.2d 547, 
certiorari domed 64 S.Ct. 1268, 322 
U.S. 755, '88 L.Ed. 1584, rehearing 
denied 65 S.Ct 30, 323 U.S 18 IO, 89 
L.Ed. 646—National Bank of Mid- 
dlesboro v. U. S., OC.A,Ky., 140 'F. 
2d 547, certiorari denied '64 S.Ct. 
1268, 322 U.S 754, 88 L.Ed. 1584, 
rehearing denied 65 S.Ct 30, 323 
U.S. 810, 89 L.Ed. 6'46. 

33. U.S.—In re Owl Drug Co., D.C. 
Nev., 21 F.Supp. 90'7. 

Interest on money paid trustee in 
bankruptcy for bankrupt corpora¬ 
tion's stores, sold by him after con¬ 
tinuing to operate them for a while, 
was not gain derived from operation 
of bankrupt’s business or property 
within statute.—In re Owl Drug Co., 
supra. 

34. U.S.—Louisville Property Co. v. 
C. I. R., C.C.A.Ky., 140 F.2d 54'7, 
certiorari denied 64 S.Ct. 1268, 322 
U.S. 75 . 5 , 88 iL.Ed. 1‘584, rehearing 
denied 65 S.Ct 30, '323 U.S. iSlO, '89 
L.Ed. 646—Kavanagh v. First Nat. 

I Bank of Wyandotte, C.C.A.Mich., 
m F.2d 309. 
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tive must operate all the property or business in or¬ 
der to be required to make a return,35 and where 
a receiver is not in complete control of all the prop¬ 
erty and business the corporation itself is required 
to report its income.A fiduciary, however, may 
be required to make a return on income accumu¬ 
lated in trust for unascertained persons, notwith¬ 
standing he may be in possession of only a part 
of the property of the person to whom such funds 
ultimately go.^^ 

§ 632. Time for Making 

A return should be made within the time fixed by 
statute, but the commissioner may grant a limited ex¬ 
tension of such time. 

A return should be filed within the time fixed by 
statute for the particular tax involved, but a cap¬ 
ital stock tax return, although filed after the date 
due, may be sufficient to satisfy the requirements 
of the statute with respect to declaration of value 
for purposes of computing the capital stock tax and 
the excess profits tax.^9 Under the statutes the 
commissioner has the power to extend for a limited 
time the due date for the filing of a return, under 
appropriate rules and regulations promulgated by 
him,^o but such statutes have been construed as 
not providing for automatic extensions for the time 
specified.^! Where an extension of time is granted 
on condition that the taxpayer file a tentative re¬ 
turn and make payment of a portion of the esti¬ 


mated tax, the taxpayer must make a bona fide es¬ 
timate of the tax to obtain the extension.^^ 

§ 633. Election of Taxpayer 

a. In general 

b. Valuation of capital stock 
a. In G-eneral 

Generally a taxpayer who elects to file a return 
on a particular basis, or who elects to file a return of 
a particular kind, is bound by his choice. 

As a general rule, a taxpayer who elects to file 
a return on a particular basis is bound by his choice 
and cannot change to another basis merely for the 
sake of deriving some reduction of the tax due.*^^ 
The application of this rule with respect to choice 
of methods of accounting and reporting income is 
considered supra § 628, with respect to the method 
of computing depletion allowance in the case of 
mines supra § 359, and with respect to the treat¬ 
ment of development costs of oil wells supra § 
361. Similarly, it has been held that a taxpayer 
who, having the right to file either of two kinds of 
returns, files a return of one kind cannot there¬ 
after change,^^ even where, as a result of a mis¬ 
take of law, he was unaware of his right to 
choose,^^ but there is also authority holding that 
the taxpayer is not bound by an election made with¬ 
out knowledge of his rights.^® Generally the right 
of election to file one or another sort of return is 
exercised by filing the return,^7 but the filing of a 


35. U.S.—^North American Oil Con¬ 
solidated V. Burnet, 52 S Ct. 613, 
286 U.S. 417, 76 L.Ed. 1197—In re 
Owl Drug* Co, D.C.Nev., 21 F.Supp. 
907. 

3S. U.S.—^North American Oil Con¬ 
solidated V. Burnet, 52 S.Ct. 613, 
2.S6 US. 417, 76 L Ed. 1197. 

Tex.—Thomas v. Whisenant, Civ. 
App., 121 S.W'.2d 402, error dis¬ 
missed. 

B-eason for exception 

Exception in statute requiring 
fiduciaries to make returns for re¬ 
ceivers in possession of only part of 
individual’s -property was intended 
to eliminate two partial returns by 
same taxpaying unit.—C. 1. R. v. 
Owens, C.C.A., 78 F.2d 768—Buckley 
V.' C. I. R, C.G.A., 66 F.2d 394. 

37. U.S.—C. I. R. V. Owens, C.C.A., 
78 P.2d 768. 

38. U.S.—Georday Enterprises v. C. 
I. R, -C.C.A., 126 P.2d '384. 

Records kept abroad 

While income tax returns ordi¬ 
narily must be filed by the fifteenth 
day of the third month following 
the close of the taxable year, a cor¬ 
poration which transacts its busi¬ 
ness and keeps its business records 
abroad need not file its return until 


I three months beyond such time, un¬ 
der a treasury regulation to that 
effect—C. V. Starr & Co. v. C. I. R , 
C.C.A., 101 F.2d 611. 

Special tax 

While tax liability for special tax 
on business accrues on commence¬ 
ment of business, taxpayer has un¬ 
til last day of month in which lax 
liability commences, to file return.— 
Parmer v. U. S., ■C.C.A.Okl., 128 P.2d 
970. 

39. U.S.—Del Mar Addition v. 0. I. 

R. , C.C.A.Tex., 113 F.2d 410. 

40. US.—Scaife Co. v. C. I. R, 62 

S. Ct 338, 314 U.S. 459, 85 U.Ed. 
1339. 

41. U.S.—Scaife Co. v. C. I. R., su¬ 
pra. 

42. U.S.—Berlin v. O. I. R., C.C.A., 
59 P.2d 996, certiorari denied 53 
S.Ct 90, 28'7 U.S. 642, 77 L.Ed. 55'5. 

43. U.S.—Bobrow Bros. v. C. I. R, 
C.C.A., 135 P.2d 209—C. I. R. v. 
Saunders, 'C.C.A.Pla., 131 P.2d 571 
—Hegeman-Harris Co. v. U. S., Ct. 
Cl., 23 F.Sup-p, 450. 

Subsequent change of treatment 
Where a taxpayer makes an elec¬ 
tion afforded by statute, he docs so 
subject to the risk that congression¬ 
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al treatment of the course of action 
he has taken may change in subse¬ 
quent years.—Helvermg v WiLshirr' 
Oil Co., 60 S.Ct. 18, 308 U.S. 90, 84 
L.Ed. 101, rehearing denied 60 S Ct 
2'92, 308 U.S. 63S, 84 L.Ed. 530—Hel¬ 
vering V. Bandini Petroleum Co., 60 
S.Ct 133, 308 U.S. 512, 84 L.Ed. 101, 
note—Helvering v. Wilshire Annex 
Oil Co., '60 S.Ct 133, -30.8 U.S. ‘512, 
84 L.Ed. 101, not,e. 

44. U.S.—Hoover-Bond Co. v. 

Nauts, D.COhio, 42 P’2d 209, af¬ 
firmed, C.C.A., Hoover-Bond Co. v. 
Denman, 59 F.2d 909. 

Consolidated or separate returns see 
infra § 645. 

Joint or separate returns of husband 
and wife see infra § 639. 
Equitable consideratious 

Generally the coiiKSiderations re¬ 
specting the finality of election with 
respect to returns are equitable.— 
McIntosh V. Wilkinson, D.C.Wi.s., 36 
P.2d 807^^ 

45. U.S.—Moran v. C. I. R., C.C.A., 
67 F.2d 60L 

4G. D.C.—Detroit Gear & Machine 
Co. V. Helvering, 75 F.2d 600, 64 
App.D.C. 141. 

47. D.C.—^Pictorial Review 'Co. v. 
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return is not an election where the alternative 
course of action does not become available until a 
later time.'^^ 

An election to make a return on a certain basis 
results from what is done, notwithstanding the tax¬ 
payer disclaims such intention.^9 The failure to 
report certain income in’the year in which it was 
received may not be considered an election by the 
taxpayer to consider it as income reportable in a 
subsequent year.^O Where the statute requires no 
election, but "merely gives the taxpayer an option 
to avail himself of its benefits, the failure to claim 
such benefits in his return does not bar his right 
thereto.So an express election need not be made 
in the return in order to receive the benefits of stat¬ 
utory provisions relating to sales of realty and gain 
or loss on disposition of installment obligations.52 

b. Valuation of Capital Stock 

Under some statutes the declared value of capital 
stock for the purpose of computing the capital stock 


tax and the excess profits tax may be fixed by the tax¬ 
payer In his first return for the taxable year or In a time¬ 
ly amended return for that year, and the amount so 
stated is binding for subsequent years and may not be 
changed. 

Various statutes have provided that the adjusted 
declared value of the taxpayer’s capital stock, to 
be used in computing the capital stock tax and ex¬ 
cess profits tax, shall be the value as declared in 
the “first return,” and that the value so declared 
“cannot be amended.”53 Such statutes allow the 
taxpayer to fix for itself the amount of the taxable 
base, but with the proviso that the amount thus 
fixed for the first taxable year shall be accepted, 
with certain changes, for the purpose of computing 
the capital stock and excess profits taxes in later 
years.54 

A “first return” within such statutes means a re¬ 
turn for the first year in which the taxpayer exer¬ 
cises the privilege of fixing its capital stock value 
for tax purposes,55 and includes a timely amended 
return for that year.56 However, no extension of 


Helvering, 68 F.2d 766, 63 App.D.C 

21 . 

48. Org’anization of corporation 
Taxpayer's business not having 

been organized as corporation until 
March 23, 1922, his filing of individ¬ 
ual income lax return on March 15, 
1922, did not constitute election de¬ 
priving him of benefit of being taxed 
as corporation.—Helvering v. Ward- 
man, GS F.2d 418, 62 App.D.C. i371. 

49. U.S.—Aluminum Castings Co. v. 
Rontzahn, D C.Ohio, 24 F.2d 230, 
affirmed, C.C A., '31 P.2d 669, af¬ 
firmed 51 S.Ct. 11, 282 U.S. 92, 75 
LEd. 234. 

50. U.S.—Greenwood Packing Plant 
V. C. 1. R., C.C.A,, 181 F.2d 787. 

51. U.S.—Connor v. U. S., D.C.N.H., 
19 F.BuP'P. 97. 

Foreign taxes paid 
Under statute allowing income 
taxpayer credit for income taxes 
paid foreign country if ho signifies 
in hiH return his desire to have the 
benefits of the statute, failure to 
claim the credit in his original re¬ 
turn did not bar his right thereto.— 
Croodyear Tire & Rubber Co. v. 
Gentseh, D.C.Ohio, !59 F.Supp. 82'9, 
affirmed, C.C.A., Gentsch v. Good¬ 
year Tire <fe Rubber Co., 161 F.2d 
997<--Connor v. CT. S., D.C.N.H., 19 F. 
Sup'p. 97. 

52. U.B.—XT. S. V. Eversman, C.C.A. 
Ohio, 133 F.2d 261. 

53. U.S.—Haggar Co. v. Holvering, 
Tex., 60 S.Ct. 337, 308 U.S. 389, 84 
Ij.Ed. 310, mandate conformed to, 
C.C.A,, Haggar Co. v. C. I. R., HI 
P.2d 14i. 

Declared value of stock as affecting 
excess profits tax see supra § 438. 


Valuation of capital stock for pur-1 
poses of computing corporation I 
excise taxes generally see supra § 
522. 

Purpose 

(1) The purpose of establishing an 
irrevocable adjusted declaration of 
value by a corporate taxpayer as ba¬ 
sis of its capital stock tax is to pro¬ 
tect government from avoidance by 
taxpayer of just capital stock tax¬ 
es and the interrelated excess 'prof¬ 
its tax.—In re Acme Traffic Signal 
Co., D.C.CaL, 37 F.Supp. 352, re¬ 
versed on other grounds U. S. v. 
Goggin, 123 F.2d 432, certiorari de¬ 
nied Goggin V. U. S., 62 S.Ct. 632, 
315 U.S. 804, 86 L.Ed. 1204. 

(2) The purpose of interlocking 
excess profits lax with capital stock 
lax in statute as to declared value 
of capital stock for use in computing 
taxes was to induce corporations to 
exercise an honest judgment in de¬ 
claring a fair or reasonable value 
on their stock.—Helvoring v. Derner 
Stores Corporation, Md., 62 S.Ct. 341, 
314 U.S. 4G3, 86 'L.Ed. 343. 

Incomplete return 

Fact that return made out on form 
provided for capital stock tax re¬ 
turns wa.s incomplete, in failing to 
compute the tax, did not render it 
no “return" whatever, within terms 
of statute prohibiting amendment of 
declaration of value in first return.— 
Morrison Cafeterias Consol, v. U. S., 
42 F.Supp. 73, 95 Ct.CL 1-51. 

54- U.S.—Haggar Co. v. Helvering, 

Tex., 60 act. 337, 308 U.S. 389, 81 
Ij.Ed. i340, mandate conformed to 
aC.A., Haggar Co. v, C. I. R., Ill 
F.2d 144—National Steel Corpora- 
1 tion V. 0. a, D.O.DoL, 44 I^.Supp. 
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34, affirmed, C.C.A., 1'33 F.2d 256 
—Philadelphia Brewing Co. v. U. 
S., -CtCl., 27 F.Supp. 583—Chicago 
Telephone Supply Co. v. U. S., Ct. 
Cl., 23 F.Supp. 471, certiorari de¬ 
nied 59 S.Ct. 92, 305 U.S. 628, 82 
L.Ed. 402. 

55. U.S.—Scaife Co. v. C. I. R., -62 
S.Ct. 33'8, 314 U.S. 459, 86 L.Ed. 
339—Haggar Co. v. Helvering, 
Tex., '60 S.Ct. 3'37, 30i8 U.S 389, 84 
L.Ed. 340, mandate conformed to, 
'CC.A., Haggar Co. v. C. I. R, 111 
P 2d 144—Western Fruit Express 
Co. V. U. S, Ct.Cl., 31 F.Supp. 164. 

56. U.S.—Scaife Co. v. C. I. R., 62 
S.Ct. 338, 314 U.S. 459, 86 LEd. 
i33'9—Haggar Co. v. Helvering, 
Tex., 60 S.Ct. 337, '308 U.S. 389, 84 
Ij.Ed, 340, mandate conformed to, 
C.C.A., I-Iaggar Co. v. C. I. R., Ill 
F.2d 144—U. S. V. The Lederer 
Terminal Warehouse Co., C.C.A. 
Ohio, 139 F.2d 679—Lerner Stores 
Corporation (Maryland) v. C. I. 

R. , C.C.A., 118 P.2d 455, reversed 
on other grounds Helvering v. 
Lerner Stores Corporation (Md.), 
62 S.Ct. 341. 314 TT S. 48.3, <S6 L.Ed. 
343—A. J. Crowhurst & Sons v. C. 
I. R., C.C.A., 109 P.2d 131—Glenn v. 
Oericl Co., C.C.A.Ky., 97 P.2d 495— 
Western Fruit Express Co. v. U. 

S. , CtCl., 31 F.Supp. 164—Philadel¬ 
phia Browing Co. v. U. S., CtCl., 27 
F.Supp. 583. 

Amendment of returns generally see 
infra § 637. 

A contrary view was held In some 
decisions of inferior federal courts 
prior to determination of the ques¬ 
tion by the supreme court.—Blake & 
Kendall Co. v. C. I. R., C.C.A., 104 F. 
2d. 679—Chicago Telephone Supply 
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the due date may be had except pursuant to the 
procedure which has clear statutory sanction,and 
an amended return hied after the unextended or 
statutory due date had expired is ineffectual to 
change the declared value, at least where the stat¬ 
ute provides that the declaration of value contained 
in the hrst return cannot be amended.^^ 

§ 634. Period Included 

As a general rule, only one return is made for a 
single tax period which is ordinarily a yearly period or 
“taxable year." 

The federal income tax procedure provides for, 
and contemplates the fling of, only one return by a 


taxpayer for a single tax period, and any subse¬ 
quent return is a nullity.®^ Ordinarily a return is 
made for a yearly period or '‘taxable year.”^! The 
words “taxable year,” for which a return may be 
fled, refer to the annual accounting period of the 
taxpayer,^^ which may be either a calendar year®^ 
or hscal year on which it computes its income.®'^ 
Although a taxpayer may be permitted in some cir¬ 
cumstances to make a return for a fractional part 
of a year,the period for which the return is made 
must be related to the taxpayer’s twelve months’ 
accounting period.66 The return of a decedent or 
of his estate for the year in which he died is a 


Co. V. U. S., Ct.Cl., '23 F.Sup-p- 471, 
certiorari denied. ‘59 S.Ct. 92, 305 U.S. 
32S, 82 L.Ed. 402. 

57. XJ.S.—Scaife Co. v. C. I. R., 62 S. 

Ct. 338, 314 U.S. 459, 86 'L.Ed. '339. 
Equity powers iuapplicaMe 

A case involving- an attempt to cor¬ 
rect an error alleg-edly made in de¬ 
claring value of capital stock by 
filing an amended return after due 
date had expired could not be treat¬ 
ed like a case for reformation of a 
contract within the power of an 
equity court to relieve against mis¬ 
takes.—Scaife Co. v. C. I. R., supra. 

5& U.S.—Helvering , v. Uerner 

Stores Corporation (Md.), 62 S.Ct. 
341, .314 U.S. 463, '86 L.Ed. 343— 
Scaife Co v. C. I. R., 62 S.Ct. 338, 
'314 U.S. 459, 86 E.Ed. 339—^Morri¬ 
son Cafeterias Consol, v. U. S., 42 
E.Su-pp. 73, 95 Ct.Cl. 151—Jkcob 
Froehlich Cabinet Works v. U. S., 
D.C.N.T., 2'8 F.Supp. 882. 

Extension not sought 

Where taxpayer sought no exten¬ 
sion of time for filing return an 
amended return filed more than one 
month after close of taxable year 
for purpose of correcting error al¬ 
legedly made in declaring value of 
capital stock in original return was 
not “timely" and could not 'serve as 
the return required by statute and 
be used in com'puting excess profits 
tax.—Scaife Co. v. C. I. R., 62 S.Ct. 
338, 314 U.S. 459, 8'6 .L.Ed. 339. 

59. U.S.—Scaife Co. v. C. I. R., su¬ 
pra. 

00. U.S.—Blenheim Co. v. O. I. R, 
C.C.A., 125 F.2d 906. 

61. U.S.—Muhleman v. Hoey, C C.A. 
N.Y., 124 F,2d 414—Penn v. Rob¬ 
ertson, C.C.A.N.C., 115 F.'2d 167. 
“Whatever is to be reported as a 
part of the gross income of the tax¬ 
payer in any particular return is 
that for the ‘taxable year’ for which 
the tax is to be assessed on the in¬ 
come which has, or should have been, 
returned."—Muhleman v. Hoey, C.C. 

A.]Sr.Y., 12-4 P.2d 414, 415. 


Partnership income 
U.S.—^Karaghensian v. U. S., Ct.Cl., 
8 F.Supp. 690. 

62. U.S.—^American-Hawaiian S. S. 

Co. V. U. S., CtCl., 46 F.2d 592. 
€3. U.S.—C. I. R. V. Bean, C.C.A., 
102 F.2d 699. 

Authority of commissioner 

Commissioner is authorized to re¬ 
quire return on calendar rather than 
fiscal year basis if more clearly re¬ 
flecting income.—Bradstreet Co. of 
Maine v. C. I. R, C.C.A., 65 F.2d 943. 
Inventories 

Corporation, taking monthly bal¬ 
ance sheets, properly filed income tax 
returns on calendar year basis, al¬ 
though physical inventories were an¬ 
nually taken May 31.—^Pittsburgh 
Bridge & Iron Works v. Heiner, B.C. 
Pa., 25 P.2d 900. 

64. U.S.—^Helvering v. Brooklyn City 
R. Co., C.C.A., 72 F2d 274. 

Estoppel 

Taxpayer keeping books on fiscal 
year basis and consistently but mis¬ 
takenly filing returns on calendar 
year basis was not estopped to con¬ 
tend that return for calendar year 
should have been for fiscal year, it 
not appearing that commissioner did 
not have immediate access to tax¬ 
payer’s books.—Helvering v. Brook¬ 
lyn City R. Co., supra. 

Amortization of war facilities 

Under statute levying a tax on net 
income of corporations and providing 
for amortization deduction with re¬ 
spect to cost of war facilities and 
the statutes formulating a rule for 
computing taxes in case of fiscal year 
taxpayers, congress did not manifest 
an intent to discriminate between fis¬ 
cal year and calendar year taxpay¬ 
ers; and where taxpayer filed in¬ 
come tax returns on fiscal year basis, 
for fiscal years ending Oct. 31, 1918, 
1919 and 1921, and no deduction from 
taxpayer’s 1917 income could be al¬ 
lowed for amortization under 1917 
law, no part of the year 1917 could 
be included in’ amortization period 
with respect to which taxpayer was 
entitled to make deductions.—^West 
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' Virginia Pulp & Paper Co. v. McElli- 
gott, D.C.N.Y., 40 F.Supp. 765. 

65. U.S.—Monarch Mills v. U. S., 
44 FSupp. 334, 96 Ct.Cl. 471. 

Apportionment of income 

B.C.—Continental Oil Co. v. Helver¬ 
ing, 100 F.2d 101, 69 App.B.C. 236. 
Pro rata portion of credit 

(1) Corporation making return for 
fractional part of year preceding or 
following affiliation was entitled only 
to pro rata portion of specific credit 
allowed domestic corporations in mak¬ 
ing annual returns. 

U.S.—Beneficial Loan Soc. of Bethle¬ 
hem v. U. S., CtCl., 48 F.2d 686, cer¬ 
tiorari denied 52 S.Ct. 17, 284 U.S. 
633, 76 L.Ed. 539—^Personal Finance 
Co. of Augusta V. U. S., B.C.Bel., 20 
F.Supp. 525. 

B.C.—Beneficial Loan Soc. of Trenton 
V. Helvermg, 70 F 2d 288, 63 App.D. 

C. 122, followed in American Loan 
Co. of Akron v. Plelvering, 70 P 2d 
290, '63 App.B C. 124, Beneficial 

Loan Soc. of Providence v. Helver¬ 
ing, 70 F.2d 291, 63 App.B C. 125, 
and Personal Finance Co. of Leb¬ 
anon V. Helvermg, 70 E".2d 291, 63 
App.B.C. 125. 

(2) However, if a corporate re¬ 
turn covers a part of a year, yet 
covers the entire income of the year, 
full specific credit against net in¬ 
come should be allowed.—Personal 
Finance Co. of Augusta v. U. S., su¬ 
pra. 

Recomputation of liability 

Where taxpayer, on being permit¬ 
ted m 1936 to change from calendar 
year basis to basis of fiscal year 
ending April 30, was required to file 
return for four months’ period emd- 
ing April 30, 1936, such period was a 
“taxable year" within Revenue Act 
of 1936, so as to require recomputa¬ 
tion of liability for surtaxes on un¬ 
distributed profits in accordance with 
1936 act. — Campbell-Pairbanks Ex¬ 
positions V. U. S., B.C.Mass., 53 1^. 
Supp. 331. 

66 . U.S.—^Plelvering v. Morgan’s, 
Inc., 55 S.Ct. 60, 293 U.S. 121, 79 
L.Ed. 232. 
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return for twelve months and not for a fractional 
part of a year.67 

§ 635. Form and Sufficiency in General 

Generally, a return must be complete and contain all 
the information required by law, but a return may not be 
invalid if it evinces a genuine endeavor to satisfy the 
law even though there are omissions or inaccuracies 
which make amendment necessary. 

As a general rule, a return must be complete for 
the year for which it is made,^S and must contain 
all the information required by law,^9 including a 
full disclosure of all the facts on which a claim 
for deduction is made.'^9 So the mere filing of a 
form of return^ containing none of the informa¬ 
tion that the law contemplates should be furnished 
in a return, but merely a statement indicating the 
absence of tax liability is not a sufficient return.'^^ 

On the other hand, perfect accuracy or complete¬ 
ness is not necessary to the validity of a return if 
it purports to be a return, is sworn to as such, and 
evinces an honest and genuine endeavor to satisfy 
the law, notwithstanding at the time of filing omis¬ 
sions or inaccuracies are such as to make amend¬ 
ment necessary.'^2 So it has been held that a re¬ 


turn is not fatally defective because it does not in¬ 
clude all the income for the correct period, or in¬ 
cludes income properly belonging in another taxable 
period.'^9 qrhe taxpayer in making his return is re¬ 
quired only to act in good faith and to avail him¬ 
self of the means at his command to determine 
honestly and fairly the question of his liability. 
Under some statutes the sufficiency of the return 
does not depend on its conformity to the taxpay¬ 
er’s books, but on its conformity to the facts, since 
both the books and return must be a correct record 
of the facts.'^S ^he commissioner may authorize 
the filing of tentative returns,and he has implied 
discretion to waive imperfections in compliance 
with regulations established by him in filing capital 
stock tax returns. 

§ 636. Verification 

If so required by the statute, a return must be made 
under oath. 

If the statute so requires, a return must be made 
under oath,'^^ which may be taken before any per¬ 
son authorized by the local law to administer 
oaths.'^9 So a requirement that a corporation’s tax 


67. XJ.S.—Penn v. Robertson, C.C.A. 
N.C., 115 F.2d 167. 

Computation 

A decedent and his estate are sepa¬ 
rable taxable entities, and a return 
made for a decedent by his execu¬ 
tors for the calendar year in which 
he died, and a return made by them 
for his estate for the same calendar 
year are returns for the full calen¬ 
dar year, and the tax is to be com¬ 
puted thereon as such, and not as 
on a return “for a period of less than 
one year."—Bankers' Trust Co. v. 
Bowers, C.C.A.N.T., 295 F. 89, 31 A. 
L.R. 922. 

68. U.S.—Mohawk Mininf? Go. v. U. 
S., Ct.Ch, 26 F.Supp. 1017. 

Estimate of tax 

So-called tentative income tax re¬ 
turn, merely ostimalinff taxes, was 
not required “return."—American 
Milk I'^roducls Corpoi'ation v. U. S., 
Ct.CL, 41 F.2d 966. 

69. U.S.—-Girard Inv. Co. v. C. I. R., 
C.C.A., 122 F.2d 843, certiorari de¬ 
nied 62 S.Ct. 479, 314 U.S. 699, 86 
li.Ed. 559--Wells v. Shook, C.C. 
N.Y., 29 F.Ca.s.No.17,406, 8 Blatchf. 
254. 

Stetums must clearly reflect taxa¬ 
ble incomes, nnd the taxpayer must 
consistently treat corporate distribu¬ 
tions received by him.—Holverinir v. 
Alworth Trust, C.C.A., 136 ir.2d 812, 
(jerUorari denied Alworth v. C. I. li., 
64 S.Ct 193, $20 tl.S. 784, 88 L-Fd. 
471, 


Separation, of activities 

Broker employing invested capital 
in merchandising business, but keep¬ 
ing branches of business separate, 
could return income and excess prof¬ 
its according to separation of activi¬ 
ties.—Huisking V. U. S., 65 Ct.Cl. 260. 
ITecessity of audit 

The commissioner has the right 
to accept the sworn return of tax¬ 
payer's authorized agent as to the 
amount of the taxpayer's income and 
he is not called on to audit the tax¬ 
payer's books.—Ryan v. Alexander, 
C.C.A.Okh, 118 F.2d 744, certiorari 
denied 62 S.Ct. 72, 314 U.S. 622, 86 L. 
Ed. 500. 

70. U.S.—Birnbaum v. C. I. R., C.C. 
A.. 117 F.2d 395. 

71. U.S.—National Contracting Co. 
V. C. I. R., C.C.A., 105 F.2d 488. 

Iowa.—State cx rol. Gibson v. Ameri¬ 
can Bonding & Casualty Co., 281 
N.W. 172, 225 Iowa 638. 

Blank return and affidavit filed by 
receiver of an insolvent national 
bank did not constitute a “return” 
which started the running of the 
three year statute of limitations 
against collection of tax or a “re¬ 
turn" whic.h was required to be filed 
to oblain abatement of tax on ground 
that the tax diminished assets neces¬ 
sary for payment of depositors.— 
Kavanagh v. First Nat. Bank of Wy¬ 
andotte, C.C.A.Mich., 139 F.2d 309. 

72. U.S.—Zellerbach Paper Co. v. 
Xlelvering, 65 S.Ct. 127, 293 U.S. 
172, 79 B.Ed. 264—National Paper 


Products V. Helvering, 55 S.Ct. 127, 
293 U.S. 172, 79 L.Ed. 264. 

73. U.S.—American Hide & Leather 
Co. V. U. S., CtCl., 48 F.2d 430, 
reversed on other grounds 52 S.Ct. 
154, 284 U.S. 343, 76 L.Ed. 331, 
amended 52 S.Ct. 207, 284 U.S. 598, 
76 L.Ed. 514, conformed to, Ct. 
CL, 58 F.2d 1080. 

74. U.S.—Louisville Provision Co. 
V. Glenn, D.CKy., 18 F.Supp. 423, 
appeal dismissed, C.C.A.', 90 F.2d 
1012. 

Return compiled from facts in pos¬ 
session 

Livestock processor, believing in 
good faith that it cannot determine 
its lax liability under unjust enrich¬ 
ment lax, is only required to file 
such return as may be compiled 
from facts in its possession at time 
act became effective and is not re¬ 
quired to incur extraordinary ex¬ 
pense in making return.—Louisville 
Provision Co. v. Glenn, D.C.Ky., 18 F. 
Supp. 423, appeal dismissed, C.C.A., 
90 F.2d 1012. 

75. U.S.—U. S. V. Lamson, C.C.R.I., 
173 F. 673. 

76. U.M.—White v. Hood Rubber Co., 
C.C.A.Mass., 33 F.2d 739, reversed 
on other grounds 50 S.Ct. 216, 280 
US. 453, 74 L.Ed. 542. 

77. U.S.—Dr. Salsbury's Labora¬ 

tories V. U. S., C.C.A.Iowa, 133 F. 
2d 641. 

78. U.S.—U. S. V. Benowitz, B.C.N. 
Y., 262 F. 223. 

79. U.S.—U, S. V. Benowitz, supra. 
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return shall be sworn to by the president, vice-pres¬ 
ident, or other principal officer and by the treasurer 
or assistant treasurer has been held to be manda¬ 
tory,but it has also been held that the absence 
of the required verification does not render the re¬ 
turn invalid so as to authorize the filing of a sub¬ 
sequent return for the same period and that the 
commissioner in his discretion may waive imper¬ 
fections in compliance with the statute.-^^ 

§ 637. Amendment or Change 

An amendment or change of return may be made un¬ 
der appropriate circumstances. 

Apart from any statutory authority for amended 
returns, the commissioner has authority to accept 
amended returns under appropriate circumstances 
and his refusal to do so may constitute a breach of 
discretion.S2 An amended or additional return may 
be necessitated by a change in law subsequent to the 
making of the original return, and in such case the 
commissioner is without power to relieve the tax¬ 
payer of the duty to make such a return.^^ 

Generally an amendment of a return is proper to 
correct errors or omissions,®^ as with respect to a 
claim of an exemption^^ or of a credit^® to which 
the taxpayer was entitled, with respect to further 


compensation received for prior years, or with 
respect to deductions erroneously taken.^S 

On the other hand, a return may not be amended 
to include income not properly allocable to that 
year,S9 and where a return is correct on the facts 
as they were when it was made, but occurrences in 
a later year alter the case, the adjustment is gen¬ 
erally to be made in the later year.^O Ordinarily 
a taxpayer may not, by making an amended return 
long after the filing of the original return, elect 
to return income on a basis different from that 
used for the original return,and accordingly, 
where a taxpayer made its returns for several years 
on a fiscal year basis, it may not compel the com¬ 
missioner to accept amended returns for the same 
years on a calendar year basis. However, it has 
been held that a taxpayer who changed from an 
accrual basis to an installment basis in making re¬ 
turns could have the tax for a previous year re¬ 
computed on such basis without filing an amended 
return for such year.^3 

Substituted return. A taxpayer may,- as a mat¬ 
ter of right, make a substituted return within the 
time allowed by statute for the filing of the return, 
or within such extended time for filing as has law¬ 
fully been granted by the commissioner.^^ 


80. U.S.—Uhl Estate Co. v. C. I. R., 
C.C.A.. 116 F.2d 403. 

Return held improper 

Corporation’s income tax return, 
which was signed only by the presi¬ 
dent instead of both president and 
treasurer and was not verified by 
anyone, was not a proper return un¬ 
der statute.—Uhl Estate Co. v. C. I. 
R., supra. 

81. U.S.—Dr. Salsbury’s Labora¬ 
tories V. U. S., C.C.A.Iowa, 133 F. 
2d 641. 

82. U.S.—C. H. Mead Coal Co. v. C. 
I. B., CC.A., 106 P.2d 388. 

Amendment: 

Of “first return” declaring value 
of capital stock see supra § 633. 
Or change of spouses’ joint or 
separate return see infra § 639. 
Arbitrary rejection 
Where an amendment made to cor¬ 
rect a mistake in an income tax re¬ 
turn, presented within a reasonable 
time, is rejected through a narrow 
and harsh construction of the law, 
to detriment of taxpayer, such re¬ 
jection is arbitrary and unjust.—C. 
H. Mead Coal Co. v. C. I. R., supra. 
Return by commissioner 
A subsequent return prepared by 
the commissioner after the filing of 
an original return prepared by the 
collector will be considered as an 
amended return.—C. I. R. v. Church, 
C.C.A., 103 P.2d 254. 


- 83. U.S.—Zellerbach Paper Co. v. 
Helvering, 55 S.Ct. 127, 293 U.S. 
172, 79 L.Ed. 264—National Paper 
Products V. Helvering, 55 S.Ct. 127, 
293 U.S. 172, 79 L.Ed. 264. 

84. U.S.—Sneed v. C. 1. R., C.C.A. 
Tex., 119 P.2d 767, rehearing de¬ 
nied 121 P.2d 725, certiorari de¬ 
nied Thompson v. Helvering, 62 S. 
Ct. 297, 314 U.S 686, 86 L.Ed. 549. 

Erroneous theory 

An amendment may be permitted 
to correct an erroneous theory on 
which the return was made.—Baker 
& Taylor Co. v. U. S , C.C.A.N.Y., 26 
F.2d 187, certiorari denied 49 S.Ct. 19, 
278 U.S. 615, 73 L.Ed. 538. 

85. U.S.—Richardson v, C. I. R., C. 
C.A., 126 F.2d 562, 140 A.L H. 705. 

86 . U.S.—Goodyear Tire & Rubber 
Co. v. Gentsch, D.C.Ohio, 59 F.Supp. 
829, affirmed, C.C.A., Gentsch v. 
Goodyear Tire & Rubber Co., 151 
F.2d 997. 

87. U.S.—C. 1. R. V. Midland Valley 
R. Co., CC.A., 57 F.2d 1042. 

Ky.—Kentucky Tax Commission v. 
Sandman. 189 S.W.2d 407, 300 Ky. 
423. 

88 . U.S.—Dixie Pine Products Co. v. 
C. I. R., C.C.A.Mias., 134 F.2d 273, 
affirmed 64 S.Ct. 364, 320 U.S. 516, 
88 L.Ed. 270—Inland Products Co. 
V. Blair, CC.A., 31 F.2d 867. 

89. U.S.—^Virginia Iron Coal &,Coke 
Co. V. C. I. R., C.C.A., 99 P.2d 919, 
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certiorari denied 59 S.Ct. 833, 807 
U.S. 630. 83 L.Ed. 1513. 

90. U.S.—Sneed v. C. I. R, C.C.A. 
Tex., 119 F.2d 767, rehearing denied 
121 P.2d 725, certiorari denied 
Thompson v. Helvering, 62 S.Ct. 
297, 314 U.S. 686, 86 L.Ed. 549. 

Liability for capital stock tax 

Where taxpayer, keeping records 
on an accrual and calendar year ba¬ 
sis, in computing 1937 net income for 
income tax purposes, accrued liabil¬ 
ity for capital .slock lax, and in fol¬ 
lowing year new capital stock tax 
law was enacted, with result that 
amount of capital stock tax paid was 
less than amount accrued in previous 
year, difference was properly reflect¬ 
ed as additional income in 3 938 ra¬ 
ther than as a deficiency in 3 937 re¬ 
turn.—U. S. V. Detroit Moulding 
Corp., D.C.Mich., 56 F.Supp. 754. 

91. U.S.—Grays Harbor Molorship 
Corporation v. U. S., Ct.Cl., 45 P. 
2d 250, certiorari denied 52 S.Ct. 11, 
284 U.S. 627, 76 L.Ed. 534—Le 33olt 
& Co. v. U. S., 67 Ct.Cl. 422. 

92. D.C.—U. S. ex rcl. Greylock 
Mills V. Blair, 293 P. 846, 54 App. 
D.C. 27, certiorari denied, 1984, 44 
S.Ct. 335, 264 U.S. 587, 68 L.Ed. 863. 

93. U.S.'—Standard Computing Scale 
* Co. V. U. S., CtCL, 52 F.2d 1018. 

94. U.S,—J. E. Riley Inv. Co. v. C. 
1. R., C.C.A., 110 F.2d 655, af- 
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§ 638. False or Fraudulent Returns or Re¬ 
ports 

A taxpayer must exercise good faith in making tax 
returns. 

A taxpayer is obliged to exercise good faith in 
returning his income for taxation,and he may 
be bound by estoppel to misrepresentations of fact 
made in the return.^^ Under a statute providing 
for a new assessment in case of false or fraudulent 
reports, and for recovery of additional taxes, the 
word “false’^ means untrue or incorrect^ and does 
not necessarily mean ‘‘intentionally’’ or “fraudu¬ 
lently” false.®'^ 

§ 639. Joint or Separate Returns of Husband 
and Wife 

Spouses living together may elect to file separate 
returns for the individual income of each, including a 
share of community income to which ownership has vest¬ 
ed, or to file a joint return on their aggregate net income; 
but an election once made is conclusive. 

Under the provisions of the Internal Revenue 
Code, 26 U.S.C.A. § 51, and similar statutes, a hus¬ 
band and wife living together may each file a sep¬ 
arate return for their separate incomes, or they 
may make a single joint return of their aggregate 
incomc.^^ However, such right of choice termi¬ 


nates on expiration of the time for the filing of 
returns,^^ and a taxpayer who has filed a return of 
one kind is bound by such election^ and may not 
thereafter amend such return and change it to a 
return of another kind, either joint or separate,^ 
regardless of his earlier ignorance of the right to 
elect between filing a joint return or a separate re- 
turn.3 A taxpayer whose spouse died prior to the 
end of the taxable year may not file a joint re- 

turn.4 

The questions and answers on the return form as 
to whether the return is joint or separate ordina¬ 
rily are sufficient notice to the commissioner as to 
whether the return was made for both spouses,^ but 
such questions and answers are not controlling as 
to the character of a return if the return was in 
fact a single joint return.® The consent of both 
spouses is necessary to the making of a joint re- 
turn.7 

Generally a joint return by husband and wife 
must be treated as a return of a single taxable unit, 
and as though it were made by a single individu¬ 
al.® The requirement that in case of a joint re¬ 
turn the tax shall be computed on the basis of 
“aggregate income” refers to the aggregate net in¬ 
come,^ and deductions to which either spouse would 
be entitled,^® according to the decisions on the 


firmed 61 S.CL 95, 311 U.S. -55, 85 
L.Ed. 36. 

95. U.S.—Helvering v. Superior 
Wines & Liquors, C.C.A., 134 If’.2d 
373. 

Correction of erroneous return by 
amendment or change see supra § 
637. 

Criminal liability for false return see 
infra § 994. 

Mistake by accountant 

Taxpayer's re.sponsibility for re¬ 
turns filed on it.*? behalf is not les¬ 
sened by fact that mistake was made 
by an independent public accountant 
employed by taxpayer.—Ifoboken 
Land & Improvement Co. v. C. I. R., 
C.C.A., 138 U.2d 104. 

96- U.S.—Sneed v. C. I. H., C.C.A. 

T(‘X., 119 F.2d 767, rehearing denied 
121 F.2d 725, certiorari denied 
Thompson v. IXclvering-, 62 S.Ct 
207. 314 U.S. 686, 86 L.Kd. 549. 

97. U.S.—-U. S. V. Na.shvllIo, C. St. 
L. Ry., Tenn., 249 F. 678, 161 C.C.A. 
088. 

33 C.X p 356 note 74 fb], 

98. U.S.—C. I. R. V. Thomas, C.C.A. 
Tex., 84 ie.2a 562. 

Statut® was intended by congress 
to be in favor of taxpayer, and hence 
should bo liberally construed to effec¬ 
tuate that intemtion.—C. I. R. v. 
Thomas, supra. 

99. U.S.—Grant v. Rose, D.C.Oa., 24 
F.2d 115, affirmed, C.C.A., Rose v. 


Grant, 39 F 2d 338, certiorari 
granted 51 S.Ct. 28, 282 U.S. 821, 
75 L Ed. 733, certiorari dismissed 
51 S.Ct. 341, 283 U.S. 867, 75 L Ed. 
1471. Affirmed, C.C.A,, 39 1^.2d 340, 
certiorari granted 51 S.Ct. 28, 282 
U.S. 821, 75 L.Ed. 733, certiorari 
dismissed 51 S.Ct. 342, 283 U.S. 
SG7, 75 L.Ed. 1471. 

Evidence of election 

Filing of separate return by wife 
and husband prima facie evidences 
election to exercise that alternative. 
—McIntosh V. Wilkinson, L.C.Wis., 
36 F.2d .807. 

1- U.S.—Anderson v. U. S., C.C.A. 
Tex., 48 F.2d 201-—McIntosh v. 
Wilkinson, D.C.Wis., 36 F.2d 807. 
Elections as to returns generally see 
supra § 633. 

Oommunlty property 
The commissioner is not bound to 
change a joint return and divide it 
into two separate reUirns merely be¬ 
cause it was di.sclosed that the tax¬ 
payer and his wife were living in a 
community property state.—Ander¬ 
son V. U. S., C.C.A.TCX., 48 F.2d 201. 

a. U.S.—-Champlin v. C. 1. R., C.C. 
A., 78 F.2d 905—Morris v. C. I, R., 
C.C.A., 40 I^,2d 504—Rose v. Grant, 
C.C.A.Ga., 39 IA2d 340, certiorari 
granted 61 S.Ct. 28, 282 U.S. 821, 75 
L.Ed. 733, certiorari dismissed 61 

S.Ct 342, 283 U.S. 867, 76 L.Ed. 
1471. 


Amendment or change of return gen¬ 
erally see supra § 637. 

3. U.S.—Buttolph V. C. I. R., C.C.A., 
29 F.2d 695. 

4. U.S.—Bliss V. G. I. R., C.C.A., 76 
F.2d 101, 99 A.L.R. 584. 

5. U.S.—Thomas v. U. S., D.C.Tex., 
22 P.2d 1000. 

6. U.S.—Anderson v. U. S., C.C.A. 
Tex., 48 F.2d 201. 

7. U S.—Moore v. U. S., Ct.Cl., 37 F. 
Supp. 136, certiorari denied 62 S. 
Ct. 58, 314 U.S. 619. 86 L.Ed. 498, 
rehearing denied 62 S.Ct. 174, 314 
U.S. 709, 86 L.Ed. 566. 

8. U.S.—Taft V. Helvcring, NY., G1 
S.Ct. 244, 311 U.S. 195, 85 L Ed. 122 
—Bennett v. C. I. B., C.C.A., 139 
P.2d 961. 

9. U.S.—Helvering v. Jannoy, 61 S. 
Ct. 241, 311 U.S. 189, 85 L.Ed. 118, 
131 A.L.R. 980. 

10 . U.S.—Ilelvering v. Janney, 61 S. 
Ct. 241, 311 U.S. 189, 85 L.Ed. US. 
131 A.L.R. 980—Gaines v. Hclver- 
ing, 61 S.Ct. 241, 311 U.S. 189, 85 
L.Ed. 118, 131 AL.R. 980. 

Bamed income credit 
U.S.—Bennett v. C. I. R., C.C.A'., 139 
‘ F.2d 961. 

Charitable contributions 

Husband and wife filing joint re¬ 
turn could deduct their combined 
charitable contributions in comput¬ 
ing their aggregate net income, not- 
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question, such as losses,are to be taken in such 
case from the aggregate gross income. 

Where a separate return is filed by each spouse, 
each must report his or her own income, and take 
only the deductions to which he or she is entitled.^^ 
The right of husband and wife to file separate re¬ 
turns, each reporting half of community income, 
is present if each owns the income he or she re¬ 
ports,and accordingly, in those states in which 
each spouse has a present vested interest in com¬ 
munity property, each spouse may report one half 
of community income in a separate return,but 
such a division of income in separate returns may 


not be made where the community property system 
is not dictated by state policy as an incident of mat¬ 
rimony, and the spouses are merely permitted by 
state law to adopt such system by contract.^^ 

§ 640. Partnerships and Partners 

Although partnerships must file returns for informa¬ 
tion purposes, the individual partners must make sep¬ 
arate returns for the distributive share of partnership 
income for which they are taxable. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
187, and similar statutes, partnerships are required 
to make returns for information purposes,^6 and 
individual partners must make separate returns for 


withstanding: contrary treasury regu¬ 
lation that deductions for charitable 
contributions should be based on the 
separate net income of the spouse 
making them.—Taft v. Helvering, 

Y., 61 S.Ct. 244, 311 XJ.S. 195, 85 L. 
' Ed. 122. 

11 . XJ.S.—C. I. R. V. Thomas, C.C.A. 

Tex., 84 F.2d 562. 

Deduction of losses from gains 

(1) Losses, including capital loss¬ 
es, of one spouse may be deducted 
from the gains, including capital 
gains, of the other in arriving at the 
aggregate net income,—^Helvering v. 
Janney, 61 S.Ct. 241, 311 XJ.S. 189, 85 
L.Ed. 118, 131 A.L.R. 980—Gaines v. 
Helvering, 61 S.Ct. 241, 311 U.S. 189, 
85 L.Ed. 118, 131 A,L.R. 980—Faurot 
V. C. I. R.. C.C.A., 118 P.2d 348— 
Welch v. Street, C.C.A.Mass., 116 P. 
2d 953. 

(2) A contrary rule was fol¬ 
lowed in some decisions of inferior 
federal courts prior to determination 
of the question hy the supreme 
court.—^Nelson v. C. I. R., C.C.A., 104 
p.2d ‘521—Pierce v. C. I. R., CCA., 
100 P.2d 397, 121 A.L.R. 647, fol¬ 
lowed in Demuth y. C. I. R., 100 F.2d 
1012 , certiorari denied 59 S.Ct. -822, 
307 XJ.S. 627, S3 L.Ed. 1510. 

Xioss on sale to spouse 

Provisions of law as to whether 
loss is incurred by sale of property 
from one corporation to another 
where both file a consolidated return 
have no application with respect to 
sale by one spouse to another as es¬ 
tablishing a loss deductible on the 
filing of a joint return.—C. I. R. v. 
Thomas, C.C.A.Tex., 84 P.2d 562. 

12 . XJ.S.—Stewart v. C. I. R., C.C.A., 
95 F.2d 831. 

Kedetermination of deficiency 

Husband filing separate return is 
entitled to redetermination of defi¬ 
ciency assessment against him on 
wife’s profits, whether they were 
general trading partners, tenants in 
common, joint adventurers, mining 
partners, or joint tenants.—Champ- 
lin V. C. I. R., C.C.A., 71 F.2d 23. 


Crift of interest 

Customer's letter directing broker 
to make joint account of customer's 
marginal transactions in his own and 
wife's name, with statement that or¬ 
ders would be given “for the writer," 
was valid gift of half interest in ac¬ 
count, for tax purposes.—Tracy v. C. 
I. R., C.C.A.. 70 F.2d 93. 

13. U.S.—Black v. C. I. R., C.C.A., 
114 F.2d 355. 

The burden was on taxpayer to 
establish that he and his wife were 
legal residents of Louisiana in tax¬ 
able years involved before taxpayer 
was entitled to avail himself of ad¬ 
vantages of reporting income on 
community basis under Louisiana 
law,—Kastel v. C. I. R., C.C,A.La., 
136 P,2d 530. 

Construction of federal law 
Whether a husband and wife may 
by agreement convert property into 
community property and divide the 
income therefrom for which sepa¬ 
rate returns could be filed is depend¬ 
ent on a construction of the federal 
revenue acts and not the state law.— 
Black V, C. I. R., C.C.A., 114 F.2d 355. 

14. XJ.S.—^Poe V. Seaborn, Wash., 61 
S.Ct. 58, 282 US. 101, 76 L.Ed. 239 
—Goodell V. Koch, 51 S.Ct. 62, 282 

U. S. 118, 76 L.Ed. 247—Hopkins 

V. Bacon, Tex., 51 S Ct. 62, 282 
U.S. 122, 75 L.Ed. 749—Bender v. 
PfafC, La., 51 S.Ct. 64, 282 U.S. 127, 
75 L.Ed. 252—O’Bryan v. C. 1. R., 
C.C.A., 148 P.2d 456—C. I. R. v. 
Cavanagh, C.C.A., 125 F.2d 366— 
Boland v. C. I. R., C.C.A., 118 P.2d 
622—Hammonds v. C. I. R., C.C.A., 
106 P.2d 420—Stewart v. C. L R.. C. 
C.A.Tex, 95 P.2d 821—C. I. R. v. 
Terry, C.aA.Tex., 69 P.2d 969— 
Rucker v. Blair, C.C.A., 32 F.2d 
222, followed in 32 F.2d 225. 

D C.—Herder v. XTelvermg, 106 F.2d 
153, 70 App.U.C. 287, certiorari de¬ 
nied 60 S.CL 262, 308 U.S. 617, 84 
L.Ed. 515, rehearing denied 60 S. 
Ct. 377, 308 U.S. 639, 84 L.Ed. 530. 
Liability of husband and wife for 
community or separate income gen¬ 
erally see supra § 389. J 
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Power of attorney 

Husband was entitled to make a 
separate income lax return of only 
one half of community income, not¬ 
withstanding he had previously exe¬ 
cuted a power of attorney in wife’s 
favor authorizing her to receive up 
to a certain sum per week from sums 
I thereafter due husband on employ¬ 
ment contracts —C. I. R. v. Cavanagh, 
C.C.A., 125 P.2d 366. 

Income from partnership 

Contributions of community funds 
to joint or partnership enterprise are 
not ipso facto converted into sepa¬ 
rate property as regards income tax 
liability of husband; and the fact 
that husband as partner received 
salary did not render other income 
accruing from partnership operations 
his separate property, as regards 
his right to return only half such 
income.—Rucker v. Blair, C.C.A., 32 
P.2d 222, followed in 32 P.2d 225. 

15. U.S.—C. I. R. V. Harmon, 66 S. 
Ct. 103, 323 U.S. 44, 89 L.Ed. 60. 

16. U.S.—Neuberger v. C. I. R., 61 
set. 97, 311 U.S. 83. 85 L.Ed. 68— 
Benjamin v. Hoey, D.C.N.Y., 47 F. 
Supp. 158, reversed on other 
grounds, C.C.A., 139 F.2d 945. 

Deductions and credits generally see 
supra §§ 251, 336. 

Liability for tax generally see supra 
§ 412. 

Partnership income as taxable in¬ 
come generally see supra § 116. 
Becognition accorded to partnership 
Congress in requiring a partner¬ 
ship informational return although 
only individual partners pay any tax, 
recognized the partnership both as a 
business unit and as an association 
of individuals.—Neuberger v. C. I. R., 
61 S.Ct. 97, 311 U.S. 83, 86 L.Ed. 68. 
Excess profits tax retwi 
Partnership, under facts shown, 
was held to have large invested capi¬ 
tal, and therefore required to file 
excess profits lax return.—McDon¬ 
nell V. U. S., Ct.Cl., 69 F.2d 296, cer¬ 
tiorari denied 63 S.Ct. 96, 287 U.S. 
648, 77 L.Ed. 660. 
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the respective shares of the partnership income for 
which they are taxable4'^ Partnership returns may 
be made on a basis of computation different from 
those of the members.^^ 

§ 641. Inspection 

Only the government agencies enumerated in the 
statute have the right to inspect income tax returns. 


The right to inspect income tax returns is strict¬ 
ly limited to the governmental agencies enumerated 
in the Internal Revenue Code, 26 U.S.C.A. § 55, and 
similar statutes,but such statutes do not preclude 
a court of competent jurisdiction from requiring a 
disclosure of a tax return by the taxpayer in con¬ 
nection with civil litigation to which he is a party.^O 


2. Consolidated or Separate Returns 


§ 642. In General 

Consolidated returns by affiliated corporations are an 
established part of the federal income tax system. 

Consolidated returns by affiliated corporations are 
an established part of the federal income tax sys- 
tem.21 As discussed infra § 644, under the Inter¬ 
nal Revenue Code, 26 U.S.C.A. § 141^ affiliated cor¬ 
porations have the privilege, but not the duty, of 


making a consolidated return in lieu of separate 
returns for each corporation. Under the Internal 
Revenue Act of 1934, the privilege of making a con¬ 
solidated return was limited to affiliated railroad 
corporations.22 On the other hand, as discussed in¬ 
fra § 643, under some early internal revenue acts, 
affiliated corporations were required to make a con¬ 
solidated return. 


17. U.S.—Earle v. C. I. R., C C.A.. 38 
F2d 965. 

Items malcing' up income 

As respects income tax of partner, 
when distribution is of income, tax 
on it may be computed in disreg-ard 
of Items which make it up, ignoring 
whether they may be result of capi¬ 
tal gains made by firm —Helvering 
V. Smith, C.G.A., 90 E.2d 590~John- 
ston V. C. I. R., CC.A., 86 F.2d 732, 
certiorari denied 57 S.Ct. 784, 301 U. 

S. 683, 81 L.Ed. 1341. 

18. XJ.S. —Helvering v. Enright's Es¬ 
tate, 61 S.Ct. 777, 312 U.S. 636, 85 
Tj.Ed. 1093—Truman v. U. S., D.C. 

Ill., 4 F.Supp. 447. 

Calendar year or fiscal year 

Not profits of partnership for fiscal 
yea.r wore required to be included in 
income return of individual partner, 
who made returns on calendar year 
basis, for calendar yea,r in which 
partnership’s liscsal yi'ar endi'd, not¬ 
withstanding profits were distributed 
monthly.—Shonnard v. Price, D.C.N. 

T. , 49 F.2d 794. 

19. U.S.—In re Tnl(‘mational Corpo¬ 
ration Co., D.C.N.Y., 6 F.Supp. 608. 

Validity of statute 

A statute making income tax re¬ 
turns available for pxiblie. Insxx'.ction 
does not violate the Fourth Amend¬ 
ment, for it do(>s not involve search 
or s(‘l55ure, reasonable or otherwise, 
of the papers or (‘ffeels of the tax- 
payeiv-'-IIubbard, v. M,<dk)n, 6 F.2d 
764, 55 App.D.Cl 341. 

20. U.S.—Connecticut Importing Co. 
V. Continental Distilling Corp., D. 
C.Conn., 1 F.IIJ). 190. 

D.C.—Watw’ood V, Potomac Chemical 
Co., Mun.App., 42 A.2d 728. 
Judgment debtor 

While a judgment creditor has no 


right to examine or inspect federal 
income tax returns on file or to have 
subpoena issued requiring their pro¬ 
duction by any federal agency or em¬ 
ployee no privilege is conferred on 
the judgment debtor with respect to 
such returns other than the constitu¬ 
tional provision against self-incrimi- 
nalion.—Leonard v. Wargon, 55 N.Y. 
S.2d 626. 

21. U.S.—^National Candy Co. v. U. 

S., 67 Ct.Cl. 74, certiorari denied 

60 S Ct. 33, 280 U.S. '582, 74 L.Ed. 

'631. 

Law question 

(1) Whether corporations should 
flic consolidated income tax return 
as afillialcd corporations is question 
oC law.—U. S. V. Whyel, D.C.Pa., 19 
F.2cl 260, affirmed, C.C.A., 28 P.2d 30. 
certiorari dismissed 4‘9 S.Ct. 178, 278 

U. S. 664, ‘73 L.Ed. 670, and Heiner 

V. tienry Wilhelm Co., 49 S.Ct. 178, 
278 U.S. 6'61, 73 L.Ed. 670. 

(2) Status of taxpayer, on issue 
of filing separate or consolidated tax 
return, is finally determinable by 
court, not by commissioner of inter¬ 
nal revenue.—Radiant Glass Co. v. 
Burnet, 64 F.2d 718, 60 App.D.C. 351. 
Double deductions 

Consolidated income tax return 
must truly rofiect taxable income of 
unitary business, and consequently 
may not bo employed to enable tax¬ 
payer to use more than once the 
same losses for reduction of Income. 
—-McLaughlin v. Pacific Lumber Co., 
Cal., 155 S.Ct. 219, 293 U.S. 351, 79 

I..Ed, '423. 

Informative return, making refer¬ 
ence to consolidated return, contain¬ 
ing all necessary facts was suffi¬ 
cient return within revenue law.— 
Onondaga Co, v. O. I. R., C.C.A., 60 
F.2d 397, certiorari denied Onondaga 
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Co. V. Burnet, 52 S Ct. 126, 284 U.S. 
671, 76 L.Ed. 567. 

False return 

Pact that company was in error in 
conclusion that consolidated income 
tax return was proper would not 
establish that return was false or 
fraudulent.—National Tank & Ex¬ 
port Co. V. U. S., D.C.Ga., 35 F.2d 
381, reversed on other grounds, C.C. 
A., U. S. V. National Tank & Export 
Co, 45 P.2d 1005, certiorari denied 
National Tank & Export Co. v. U. S., 
51 set. 487, 283 U.S. 839, 75 L.Ed 
1450. 

Books of companies ou different ba¬ 
sis 

Where books of parent corporation 
were kept on calendar year basis and 
books of subsidiary, which had filed 
application on Oct. 30, 1030, for per¬ 
mission to file consolidated return 
with parent for year 1930, were kept 
on fiscal year basis ending June <30, 
commissioner properly confined sub¬ 
sidiary’s last separate return, cover¬ 
ing fiscal year ending June 30, 1930, 
to last half of 1929, and properly 
included subsidiary’s income for 
first half of 1930 in consolidated re¬ 
turn for that year.—Wells-Gardner 
<& Co. V. Helvering, 9'5 F.2d 125, 68 
App.D.C. 214. 

22. D.C.—Continental Oil 'Co. v. 

Helvoring, 100 P.2d 101, 69 App.D. 

C. 236. 

Bus affiliate of railroad 

A bus corporation incorporated 
and operated by railroad to supple¬ 
ment train service was not entitled 
to file consolidated tax return with 
railroad on ground that principal 
business of corporation was that of 
a '‘common carrier by railroad” with¬ 
in Revenue Act of 1’934,—Norfolk 
Slouthern Bus Corporation v. 'C. I. 
R., C.aA., 107 F.2d 804, 
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§ 643. Consolidated Returns Required 

Under the l^l? and 1918 Internal Revenue Acts af¬ 
filiated corporations were required to make consolidated 
returns. 

Under the Internal Revenue Act of 1918, affiliat¬ 
ed corporations were required to make a consolidat¬ 
ed return for income tax purposes.^^ A like re¬ 
quirement was imposed the Revenue Act of 1921 
as to the excess profits tax imposed by the Revenue 
Act of 1917.24 This rule was changed by later 
acts^S so that, as discussed infra § 644, affiliated 
corporations are permitted, but not required, to 
make a consolidated return. 

§ 644. Corporations Permitted to File Con¬ 
solidated Returns 

Ordinarily affiliated corporations may make a con¬ 
solidated return. 


Under Internal Revenue Code, 26 U.S.C.A. § 141, 
and similar statutes, affiliated corporations may 
make a consolidated return in lieu of separate re¬ 
turns for each of the corporations.^^ A consolidat¬ 
ed return cannot be made on behalf of an insur¬ 
ance company which the income tax law treats spe¬ 
cially and a corporation subject to the normal cor¬ 
poration income tax.27 Similarly it has been held 
that a consolidated return cannot be made on be¬ 
half of insurance companies of different types 
which the tax law treats differently.^S However, it 
has been held that ordinary corporations that are 
subsidiaries of an insurance company may make a 
consolidated return although the parent insurance 
company must be excluded from the return.29 

An affiliated group, of which a foreign corpora¬ 
tion is a member, cannot file a consolidated re- 
turn.30 Domestic subsidiary corporations of a for- 


23. U.S.—C. I. R. V. Colorado & 
Southern Ry. Co., 102 F.2d 345— 
U. S. Paper Exports Ass’n v. Bow¬ 
ers, D.C.N.Y,, 6 F.Supp. 735, modi¬ 
fied on other grounds, C.C.A,, SO 
P.2d 82. 

D.C.—Continental Oil Co. v. Helver¬ 
ing, 100 F.2d 101, 69 App.DC. 236. 
Consolidated return was required 
in order that the tax should be levied 
on true net income resulting from a 
single business enterprise, although 
conducted by means of more than 
one corporation.—C. I. R. v. Colorado 
& Southern Ry. Co., C.C.A., 102 ‘F.2d 
345. 

Afaiiation for part of year 

(1) Where affiliation existed be¬ 
tween corporations during substan¬ 
tial -portion of taxable year, consol¬ 
idated returns covering such period 
were required.—Trustees for Ohio & 
Big Sandy Coal Co. v. C. I. R., C.C. 
A., 43 F.2d 782—Fidelity Nat. Bank 
& Trust Co. of Kansas City, Mo., v. 

C. I. R., CC.A., 39 F.2d 58. 

(2) Affiliation and returns for part 
of year see infra § 64’7. 

24. U.S.—Burnet v. Aluminum 

Goods Mfg. Co., 53 S.Ot, 227, 287 
U.S. '544, 77 L.Ed. 484. 

Consolidated return was required 

primarily to preclude reduction of 
total tax payable by business, 
viewed as unit, by redistributing in¬ 
come or capital through intercompa¬ 
ny transactions.—Burnet v. Alumin¬ 
um Goods Mfg. Co., supra. 

25. U.S.—Burnet v. Aluminum 

Goods Mfg. Co., supra. 

D. C.—Continental Oil Co. v. Helver¬ 
ing, 100 F.2d 101, -69 App.D.C. 236. 

26- U.S.—Pennsylvania Indemnity 

Co. V. MacLaughlin, C.'C.APa., 78 
’F.2d 957, certiorari denied 56 S.Ct. 
'247, 296 U.S. 644, >80 UEd. 45'8. 
D.C.—Detroit Gear & Machine Co. v. 


Helvering, 75 F.2d 660, 64 App.D.C. 

141. 

Purpose of statute 

(1) The purpose of the statute is 
to provide method of computing tax 
on true net income of what is in 
practical effect a single business en¬ 
terprise with substantially common 
ownership, as though it were that 
of single taxpayer, despite fact that 
it is carried on by separate corpora¬ 
tions whose tax would otherwise be 
independently computed.—Old Mis¬ 
sion Portland Cement Co. v. Helver¬ 
ing, 55 S.Ct 158, 293 US. 289, 79 
L.Ed- 367—Helvering v. Terminal R 
Ass’n of St. Louis, C.C.A., 89 F.2d 
739. 

(2) It enables corporations under 
one management to make a consoli¬ 
dated return as though they were a 
unit in transacting business, and to 
avoid such a manipulation of inter¬ 
company transactions as would pre¬ 
vent the government from correctly 
ascertaining and collecting the sums 
as taxes that are justly due it.—Erie 
Lighting Co. v. C. I. R., C.C.A., 93 F. 
2d 883. 

(3) An income tax , should be 
levied on true net income of a single 
enterprise, even though business is 
operated through more than one cor¬ 
poration.—Pickwick Corporation v. 
Welch, D.aCal., 21 F.Supp. '664. 

Active companies only 

Statute governing affiliated re¬ 
turns contemplates its application to 
active companies only.—Aluminum 
Goods Mfg. Co. V. C. 1. R., C.C.A., 56 
F.2d 568, affirmed Burnet v. Alumin¬ 
um Goods Mfg. Oo., 63 S.Ot. 227, 287 
U.S. -544, 77 L.Ed. 484. 

Old corporation transferring* as¬ 
sets to new corporation and new cor¬ 
poration were required to file sep¬ 
arate income tax returns.—Mead 
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Fibre Oo. v. TJ. S., D.C.Ohio, 43 F.2d 

372. 

27. U.S.—Pennsylvania Indemnity 
Co V. MacLaughlin, C C.A.Pa., 78 
F 2d 957, certiorari denied 56 S. 
Ct. '247, 29'6 U.S. 644, SO' L.Ed. 458 
—American Exchange Securities 
Corporation v. Helvermg, CCA, 
74 F.2d 213—Cincinnati Under¬ 
writers Agency 'Co. v. C. I. R., C.C. 
A., 63 F.2d 309, certiorari denied 
53 S.Ct. 786, 2S'9 U.S. 754, 77 L.Ed. 
1499—Fire Companies Bldg. Cor¬ 
poration V. O. I. R., C.C A., 54 F.2d 
488, certiorari denied '52 SCI. 498, 
286 U.S. 516, 76 L.Ed. 1283—Na¬ 
tional Life Ins. Co. v. U. S., 4 F. 
Supp. 1000, 78 Cl.'Cl. 360, certiorari 
denied Lncey v. U. S.. 54 S.Ct. 560, 
291 U.S. 683, 78 L.Ed. 1070. 

2 S. U.S.—Ohio Farmers Indemnity 
Co. V. C. I. R., C.C.A., 108 F.2d 
'665—1. R. V. Travelers Indem¬ 
nity Co., C.C.A., S3 F.2d 937, cer¬ 
tiorari denied Travelers Indemnity 
Co. V. C. I. R., '57 S.Ct. 27 (two 
cases), 299 U.S. 566, 81 L.Ed. 417, 
57 S.Ct. 28, '29 9 U.S. 56'6, 81 L.Ed. 
417, and Travelers Fire Ins. Co. v. 
CJ. I. R., 57 S.Ct. 28 (two cases), 
299 U.S. 566, 81 L.Ed. 417. 

29. U.S.—C. I. R. V. Travelers In¬ 
demnity Co., C.'C.A., 83 F.2d 037, 
certiorari denied Travelers Indem¬ 
nity Co. V. 'C. I. R., 77 S.Ct 27 
(two cases), 2'90 U.S. 666, 81 'I..E<J. 
417, 67 S.Ct 28, 209 U.S. 566, 81 L. 
Ed. 417, and Travelers Fire Tns. 
Co. V. C. I. R., 67 S.Ct 28 (two 
cases) 299 U.S. 666, 81 L.Ed. 417— 
Corner Broadway-Maiden Lane v. 
C. I, R., aCA., 76 F.2d 106. 

30, U.S.—C. I. R. v. Silk Center 
Bldg., C.C.A., 82 F.2d 20, certiorari 
denied Silk Center Bldg. v. C. I. 
R., 56 S.'Ct d'54, 298 U.S. 6'83, 80 
L.Ed. 1403, rehearing denied 57 S. 
Ct 6, 299 U.S. '619, 81 L.Ed. 467— 
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eign parent corporation cannot make a consolidated 
return covering the domestic corporations.^^ 

§ 645. Election as to Consolidated or Sepa¬ 
rate Returns 

Affiliated corporations elect to file separate or con¬ 
solidated returns by the return they make; a return 
which docs not include all the affiliates is an election to 
file separate returns. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
141, and similar statutes, making a consolidated re¬ 
turn is a privilege.^2 Generally the parent corpo¬ 
ration has the right to determine whether a con¬ 
solidated return or separate returns shall be filed on 
behalf of the affiliated corporations.^^ The elec¬ 
tion as between separate and consolidated returns 


is made by the filing of a return.34 All the affili¬ 
ated corporations must join in the consolidated re¬ 
turn a consolidated return cannot be made on 
behalf of the parent corporation and some affili¬ 
ates, while other affiliates file separate returns.^<^ 
Where any member of the affiliated group files a 
separate return,or where the “consolidated re¬ 
turn” does not cover all the members of the affili¬ 
ated group,SS the group has elected to file separate 
returns for each corporation. 

Change in later year. Prior to the Internal Reve¬ 
nue Act of 1932, it was provided that where affili¬ 
ated corporations elected to make a consolidated re¬ 
turn or separate returns they could not in later 
years change without the permission of the commis¬ 
sioner of internal revenue.^9 The grant or refusal 


C. I. R. V. Manus Muller & Co., C. 
C.A, 79 P 2d 19, certiorari denied 
Manus l\*uller & Co. v. C. I. R, 56 
set. 382, 296 U.S. 657, 80 L.Ed. 
468. 

31. U.S.—C. I. R. V. Manus Muller & 
Co, C.C A., 79 P.2d 19, certiorari 
denied Manus Muller & Co. v. C. I. 
R. 56 set. 382, 2-96 U.S. 657, 80 
L.Ed. 168. 

32. U.S—France Co. v. C. I. R., C. 
C.A., SS P 2d 917, certiorari denied 
58 set. 18, 302 U.S. 699, 82 L.Ed. 
540—Remco S. S. Co. v. C. I. R, 
C.C.A., 82 P.2d 988, certiorari de¬ 
nied 57 S.Ct. 17, 299 U.S. 555, 81 
L.Ed. 409. 

33. U.S.—Marvel Equipment Co. v. 
C. I. R., C.C.A., 67 P.2d 354. 

34. IT.S—Prance Co. v C. I. R., O. 
C.A., 8S F.‘kl 917, certiorari denied 
58 S.Cl. 18, 302 US. 699, 82 L.Ed. 
540—Safely Electric Products Co. 
V. Helvcring', C.C.A., 70 'P.2d 439. 

Extra tax imposed 

Where corporate taxpayer nnd its 
sub.sidiary corpoi'ation elected to die 
separate income tax returns during 
years of subsidiary's existence, tax¬ 
payer was bound by election to file 
separate returns and could not re¬ 
cover taxi's paid even iC taxpayer 
might not have been subject to such 
taxes if it had elected to /lie consol¬ 
idated rid.urns.—Trenton Oil Co. v. 
U. S., D.C.Mdch., 41 P.Supp. 887, af¬ 
firmed, C.C.A., 122 P.2d 1023. 
Statement that return is not a con¬ 
solidated return 

A return covering the operations 
of aflillated corporations is a consol¬ 
idated return even though the form 
“aue.stion "Is this a consolidated re¬ 
turn?" Is answered "No."—American 
Pacific Whaling Co. v. C. I. R., C.C 

A. , 74 F.2d 613. 

as. U.S.—Safety Electric Products 
Co. V, Ilelvering, C.C.A., 70 F.2d 
439. 

B. C,—Detroit Gear & Machine Co. v. 


Helvering, 75 F.2d 6'60, 64 A'pp.D.C 
141. 

36. U.S.—Export Leaf Tobacco Co 
V. C. I. R, C.C.A., 78 P.2d 163, cer¬ 
tiorari denied Export Leaf To¬ 
bacco Co. V. Helvering, 56 S Ct. 
150, 296 US. 627, 80 L Ed. 446— 
T. C. Williams Co. v. C. I. R., C. 

C.A., 78 P 2d 163, certiorari denied 
T. C, Williams Co. v. Helvering, 
56 S.Ct. 150, 296 U.S. 627, 80 L.Ed. 
446—Smith Paper Co, v. C. I. R., 
C.C.A., 78 P.2d 163, certiorari de¬ 
nied Smith Paper Co. v. Helvering, 
'5 6 S.Ct. 150, 2-96 U.S. 627, 80 L.Ed. 
446. 

D.C.—Detroit Gear & Machine Co. v. 
Hnivering, 75 P.2d 660, 64 App.D.C. 
141. 

37. U.S.—Safety Electric Products 
Oo. V. Helvermg, C.C.A., 70 P.2d 
4 39—Dr. Pepper Bottling Co. v. C. 
I. R., C.C.A.TCX., 69 P.2d 768. 
Where parent corporation elected 

to file separate return, subsidiary 
corporations were held not entitled 
to file consolidated return.—Duke 
Power Co. v. C. I. R., C.C.A., 44 I^".2d 
513, certiorari denied Duke Power 
Co, V. Burnet, 51 S.Ct. 217, 282 U.S. 
903, 75 L.Ed. 796. 

38. U.S,—George A. Fuller Co. v. C. 
I. It., C.C.A., 92 F.2d 72—Export 
Leaf Tobacco Co. v. C. I. R., C.C. 
A., 78 P.2d 163, certiorari denied 
Export Leaf Tobacco Co. v. Hcl- 
vering, 56 S.Cl. 150, 296 U.S. 627, 
.80 L.Ed. 44 6—T. C. Williams Co. v. 
C. I. U., C.C.A., 7’8 F.2d 163, cer¬ 
tiorari denied T. C. Williams Co. 
V. Helvering, 56 S.Ct. 150, m U.S. 
627, *80 L.Ed. 416—Smith I'aper Co. 
V. a. r. R., C.C.A., 78 P.2d 163, cer¬ 
tiorari denied Smith Paper Co, v. 
Helvcring, 56 S.Ct. 150, 296 U.S. 
627, 80 L.Ed. 446. 

D.C.—Detroit Gear & Machine Qo, v. 
Helvering, 75 E,2d 660, *64 App.D.C. 
141. 


Corporation legally excluded from 
consolidated return 
Piling of consolidated return 
which did not cover parent insurance 
company was not an election to file 
separate returns where statute ex¬ 
cluded insurance company from con¬ 
solidated return.—Corner Broadway- 
Maiden Lane v. C. I. R., C.C.A, 76 F. 
2d 106. 

39. U.S.—Connery Coal & Invest¬ 
ment Co. V. C. I. R., C.C A., 84 F. 
2d 485—Dr. Pepper Bottling Co. v. 
C. I R , C C A.Tex., -69 P.2d 768— 
Marvel Equipment Co. v. C I. R, 
C.C.A., 67 P2d 354—Peyton Du¬ 
Pont Securities Co, v. C. I. R., C. 
C.A., 66 P.2d 718—Lucas v St. 

Louis National Baseball Club, C. 
C.A., 42 P 2d 984, certiorari denied 
St. Louis National Baseball Club 
V. Burnet, 51 S.Ct. 87, 282 U.S. 883, 
75 L.Ed. 779. 

New election not authorized 

Commissioner's execution of clos¬ 
ing agreements settling income tax 
liability of some of affiliated corpo¬ 
rations on basis of consolidated re¬ 
turn did not authorize filing of con¬ 
solidated return for succeeding year, 
where return for first year was im¬ 
properly filed by reason of fact that 
one member of group filed a separate 
return.—Export Leaf Tobacco Cp. v. 
C. 1. R., C.aA„ 78 F2d 163, certio¬ 
rari domed Export Leaf Tobacco Go. 
V. Ilolvcring, 56 S.CL. 150, 206 UR. 
627, 80 I. Ed. 44 6—T. C. Williams Co. 
V. C. I. R., C.C.A., 78 P.2d 163, cer¬ 
tiorari denied T. C. Williams Co. v. 
Tlelvering, -56 S.Ct. 150, 296 U.S. 627, 
80 L.Ed. 416—Smith Paper Co. v. O. 
T. R., CC.A., 78 P.2d 1'63, certiorari 
denied Smith Paper Co. v. Helvering, 
56 S.Ct. 150, 2'96 U.S. 627, .80 L.Ed. 
446. 

Chang© in regulatiou 

i-eijiTig of separate returns by af- 
filiatoa corporations pursuant to 
mandatory regulation was not "clec- 
l lion;" hence on change In regulation 
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of permission by the commissioner was not subject 
to review.^O Xhe addition or loss of a member by 
an affiliated group of corporations did not give rise 
to a new right of election where the group remained 
substantially constant, and the loss or addition of 
the member did not destroy the integrity of a sin¬ 
gle business but a new election was given where 
the change in membership involved a substantial 
change in control or in the business unit ^2 or where 
the parent corporation changed.'^ 3 Whether the 
change in membership effected a change of the re¬ 
quired type is a question of fact.'^^ 

§ 646. What Are Affiliated Corporations 

Corporations are affiliated for purposes of making 
a consolidated return where the stock ownership re¬ 
quired by the governing statute exists. 

Under the Internal Revenue Code, 26 U.S.C.A. 


§ 141, and similar statutes, corporations are not 
affiliated for the purpose of filing a consolidated 
return unless at least ninety five per cent of the 
stock of each corporation, except the parent corpo¬ 
ration, is owned directly by one or more of the oth¬ 
er corporations.'^® 

Under the Internal Revenue Acts of 1917, 1918, 
and 1921, corporations were not affiliated unless one 
corporation owned or controlled through affiliated 
interests or by a nominee substantially all the stock 
of the others or unless substantially all ihe stock 
of each was owned or controlled by the same in¬ 
terests.'^® The requirement of control, in the ab¬ 
sence of legal title or beneficial ownership, was not 
satisfied by acquiescence or by business consider¬ 
ations without binding force; the control must 
have been legally enforceable.'^'^ Due to the di- 


permitting filing- of consolidated re¬ 
turns in such cases, filing of amend¬ 
ed consolidated return to include 
corporation previously omitted was 
proper.—Pictorial Review Co. v. Hel¬ 
vering, 6'8 P.2d, 766, 63 App.D.C. 21. 

Bspartmental ohjeotion to filiiig of 
consolidated tax return did not have 
effect of mandatory regulation and 
was not binding in court, especially 
where objection was made in year 
prior to taxable year, as respects 
question whether corporation volun¬ 
tarily elected to file separate re¬ 
turn.—Safety Electric Products Co. 
V. Helvering, O.C.A., '70 P.2d 439. 
Mistake in procedure 

Corporation's filing of income tax 
return for fiscal year, with applica¬ 
tion for permission to change ac¬ 
counting period to calendar year, so 
that it and new affiliated corpora¬ 
tion might file consolidated return at 
end of calendar year, was not bind¬ 
ing election precluding taxation on 
basis of consolidation.—Patent Roy¬ 
alties Corporation v. C. I. R., C.C.A., 
65 P.2d 5'SO. 

40. U.S.—Connery Coal & Invest¬ 
ment Co. V. C. I. R., C.C.A., 84 'P.2d 
485. 

41. U.S.—Export Leaf Tobacco Co. 

V. C. I. R., C.C.A., 78 P.2d 163, cer¬ 
tiorari denied Export Leaf Tobac¬ 
co Co. V. Helvering, ‘56 S.Ct 150, 
'296 U.S. 627, 80 L.Ed. 44-6—T. O. 
Williams Co. v. C. I. R., O.C.A., 78 
F.2d 163, certiorari denied T. C. 
Williams Co. v. Helvering, 56 S.Ct 
r50, 296 U.S. 627, 80 L.Ed. 446— 
Smith Paper Co. v. C. I. R., C.C.A., 
78 'P.2d 163, certiorari denied 

Smith Paper Co. v. Helvering, 66 
S.Ct 150, 296 U.S. 627, 80 L.Ed. 
446—Marvel Equipment Co. v. C. 
I. R., C.O.A., 67 P.2d 354. 

D.C.—Huntington Beach v. Helver¬ 
ing, 80 P.2d 530, '65 App.D.C. 87. 


Subsidiary formed out of parent cor¬ 
poration 

Addition of newly-formed sub¬ 
sidiary, which was carved out of 
parent corporation and wholly 
owned by it and which brought nei¬ 
ther new capital nor business into 
group, did not entitle affiliated cor¬ 
porations to file consolidated income 
tax return for 1928, without permis¬ 
sion of commissioner, where sepa¬ 
rate returns were filed for 1927.— 
Braden Steel Corporation v. C. I. 
R, O.C.A., 78 P.2d 808. 

42 . U.S.—Braden Steel Corporation 
V. C. I. R., supra—Export Leaf 
Tobacco Co. v. C. I. R., C.C.A, 78 
P.2d 163, certiorari denied Export 
Leaf Tobacco Co. v. Helvering, 56 
S.Ct. 150, 296 U.S. 627, 80 L Ed. 
44'6—T. C. Williams Co. v. C L 
R., C.C.A., 78 P 2d 163, certiorari 
denied T. C. Wrlliams Co. v. Hel¬ 
vering, 56 S.Ct. 150, 296 U.S. 627, 
80 L.Ed. 446—Smith Paper Co. v. 
C. I. R., C.C.A., 78 F.2d 163, cer¬ 
tiorari denied Smith Paper Co. v. 
Helvering, 56 S.Ct. 150, 296 U.S. 
627, 80 L.Ed. 446—^Marvel Equip¬ 
ment Co. V. C. L R., C.C.A., 67 P. 
2d 354—Stonega Coke & Coal Co. 
V. C. 1. R., C.C.A., 57 P.2d 1030. 

43. U S.—Marvel Equipment Co. v. 
C. I. R., C.C.A., 67 P.2d 354. 

44 . U.S.—Braden Steel Corporation 
V. C. I. R,, O.C.A, 78 P.2d 808. 

45. U.S.—West Boylston Mfg. Co. 
of Alabama v. C. I. R., C.C.A.Ala., 
120 P.2d •622. 

40. U.S.—C. I. R. V. Terre Haute 

Electric Co., C.CA., 67 P.2d 697, 
certiorari denied Terre Haute 
Electric Co. v. Helvering, 6-4 S.Ct. 
6i29 (two cases), 292 U.S. 624, 78 
L.Ed. 1479—Peyton Du-Pont Se¬ 
curities Co. V. C. I. R., G.O.A., 66 
P.2d 718—Ground Gripper Shoe 
Co. V. C. I. R., C.C.A., 62 P.2d '654 
—Weidman Silk Dyeing Co. v. C. 


I. R., C.C.A., 52 P.2d 723—Ononda¬ 
ga Co. V. C. I. R, C.C.A., '50 F.2d 
397, certiorari denied Onondaga 
Co. V. Burnet, 52 S.Ct. 126, 284 

U. S. 671, 76 L.Ed. 567—Handy & 
Harman v. C. I. R., C C.A., 47 P 2d 
184, affirmed Handy & Harman v. 
Burnet, 52 S.Ct. 51, 284 U.S. 13'6, 76 
LEd. 207, followed in, C.C.A., Ac¬ 
counting & Tabulating Machine 
Corporation v. C. I. R., 55 P 2d 
1075—Mahoning Coal R. Co. v. U. 
S., D C.Ohio, 41 P.2d 533, reversed 
on other grounds, C.C.A., U. S. v. 
Mahoning Coal R. Co., '51 P.2d 208, 
rehearing denied 54 'P.2d 922, cer¬ 
tiorari denied Mahoning Coal R 
Co V. U. S., 52 set. 459, 285 US. 
559, 76 LEd. 947. 

D.C.—News Pub. Co. v. Blair, 29 P. 
2d 055, '58 App.D.C. 296. 

Subsidiary controlled by minority 
stoclcholder is not affiliate of parent 
holding majority of slock.—Conti¬ 
nental Products Co. V. U. S., Ct.Ol., 
44 P.2d 257, certiorari denied 51 S. 
-Ct. '352, 28-3 U.S. 828, 75 L.Ed. 1442. 

47 - U.S.—Atlantic City Electric Co. 

V. C. I. R., 53 S.Ct. 383, 288 U.S. 
152, 77 LEd. 667—Burnet v. 
Howes Bros. Hide Co., i52 S.Ct. 
126, 284 U.S. '583, 76 L.Ed. 505— 
Trahern Pump -Co. v. C. I. R., C.C. 
A., 71 P.2d -584—Peyton Du-Ponl 
Securities Co v. C. X. R., C.C.A., 66 
P.2d 718—Continental Products Co. 
V. C. I. R., C.CA., 66 P2d 431— 
Tunnel R. R. of St. Louis v. C. 1. 
R., C.C.A., 61 P.2d 166, certiorari 
denied 53 S.Ct. 3.0 6, 288 U.S. '604, 
77 L.Ed. 979—Island Petroleum Co. 
V. C. I. R., C.C.A., 57 P.2d 992, cer¬ 
tiorari denied 53 S.Ct. 02, 287 U.S. 
'646, 77 L.Ed. 558—IlamlUon Oar- 
hartt 'Colton Mills v. C. I. R., C. 
C.A.Ga., 56 P.2d 145—Peytona 
Lumber Co. v. 0. X. B., C.C.A., 55 
F.2d 27, 85 A.L.R. 148, certiorari 
denied 63 S.Ct. 15, 287 U.S. 612, 77 



47 C.J.S. 


IJSTM^UJSAJj KEVMIJSUJ^ 


§ 646 


vergence of judicial opinion as to what constitut¬ 
ed substantially all the stock,the 1924 and later 
Acts required the ownership of ninety five per cent 
of the stock as a condition to a determination of 


affiliation^^ 

In determining whether minority stockholdings 
prevent a determination of affiliation, all the facts 
must be considered.^® Ownership of the stock in 


L.Bd. 532—U. S. v. Malioning Coal 

R. Co, C.CA.Ohio, lol F.2d 208, 

rehearing" denied 54 P.2d '922, cer¬ 
tiorari denied Mahoning Coal R. 
Co. V. U. S, 52 S.Ct. 4'59, 285 U.S. 
559, 76 L.Ed. 947—Onondaga Co. v. 
C. I. Rm CC.A, 50 P.2d 397, cer¬ 
tiorari denied Onondaga Co. v. 
Burnet, '52 S.Ct. 126, 284 U.S. 671, 
76 LEd. 567—C. I. R. v. City But¬ 
ton Works, CC.A., 49 F.2d 705, 
certiorari denied City Button 
Works V. Burnet, 52 S Ct. 126, 2.84 
US 670, 76 L.Ed 5'67—Madera 

Yosemite Big Tree Auto Co, v, U. 

S. , Ct.Cl, 49 F.2d 672—Jos. Denun- 
zio Fruit Co. v. C. I. R , C.C.A., 49 
F,2d 41, certiorari denied 52 S.Ct. 
126, 284 US. 671, 76 L Ed. 568— 
C I. R. V Gong Bell Mfg. Co., C. 
CA, 48 F 2d 205, certiorari denied 
Gong Bell Mfg. Co. v. Burnet, 52 
S Ct 125. 284 U.S. 670', 76 L.Ed. 
i567—Handy & Harman v. C. I. R., 
C.C.A., 47 P 2d 184, affirmed Han¬ 
dy & Harman v Burnet, 52 S Ct. 
■51, 284 US. 136, '76 L.Ed. 207, fol¬ 
lowed in, C.C.A., Accounting & 
'Tabulating Machine Corporation 
V. C. I. R.. ‘55 F.2d 1075—Burnet v. 
Bank of Italy, C.C A., 46 F.2d 629, 
certiorari denied Bank of Italy v. 
Burnet 51 S.Ct 493, 283 U.S, 846, 
75 L Ed 14 55—Great Lakes Hotel 
Co. V. C. T. R., C.C.A,'30 P,2d 1. 

‘D.C.—News Pub Co. v. Blair, 29 P. 
2d 955, 5'8 App.D.C. 296. 

Stock control, rather than control 
of busine.s.s or management, was re¬ 
quired. 

U.S.—C. I. R. V. Atlantic City Elec¬ 
tric Co., C.C.A., 57 P.2d 186, af¬ 
firmed Atlantic City Electric Co. 
V. C. I. R., 53 S.Ct. 383, 288 U.S. 
152, 77 L.Ed. 667—Coldwtein Bros. 
Amusement Co. v. White, D.C. 
Mass., 33 F.2d 787—C. T. R. v. 
Adolph Hirsch & Co., CC.A., '30 
'F.2d 645, motion denied 37 P.2d 
98. 

P,C.—American Auto Trimming Co., 
Michigan, v. Lucas, i37 F.2d SOI, I59 
A'PP.D.C. 171. 

Option on stock had no bearing on 
"control” until exercised.—Ground 
Crippcir Shoo Co. v, C. I. R., 'C.C.A., 
02 F.2a 054—0. I. R. V. Walden Knife 
Co., C.C.A., 54 F,2d 627. 

3tock owned by friends or relatives 
U.S.—-Montana MoreantiUi Co, v. 
Rasmussen, B.C-Mont., 28 P.2d 
-916. 

Before the ml© "was settled by the 

supreme court there were some cas- 
(‘S to the contrary."-“Burnet v. Wll- 
shire Oil Co., C.C.A., 46 'P.2d 976— 
C. I. R. V. Blchaeld OH Co., C.C.A., 
42 F.2d 360—C* I. IL v* Crescent 


Leather Co.. C.C.A., 40 P.2d 833— 
Great Lakes Hotel Co. C. I. R., C. 
C.A., 30 F.2d 1. 

48. U.S.—Burnet v. Bank of Italy, 
C.C A., 46 P.'2d ‘629, certiorari de¬ 
nied Bank of Italy v. Burnet, 51 
S.Ct. 493, 283 U.S. '846, 7‘5 L Ed. 
1455. 

I>.C.—Good Mfg. Co. V. Burnet, !o8 'P. 

2d 685, 61 App.D.C. 133. 

Held substantially all 

(1) Two thirds of stock.—Burnet 
V. Wilshire Oil Co., C.C.A., 46 P.2d 
975—C. I. R. V. Shillito Realty Co., 
C.C.A., -39 F.2d 830, 69 A.L.R. 1266— 
Great Lakes Hotel Co. v. C. I. R., C, 
CA., i30 F.2d 1. 

(2) Eighty per cent of stock.—C. 
I. R. V, Richfield Oil Co., C.C.A., 42 
P.2d 360. 

Held not substantially all 

(1) Majority ownership.—Ground 
Gripper Shoe Co. v. C. I. R, C.C.A., 
62 P.2d 654—Island Petroleum Co. v. 
C. I. R., C.C.A., 5‘7 F.2d 992, certiorari 
denied 53 S.Ct. 92, 287 U.S. -646, 77 
L Ed. 558—C. I. R. v. Adolph Hirsch 
& Co., C.C.A., 30 P.'2d '645, motion 
denied 37 F.2d 98. 

(2) Two thirds of stock.—Madera 
Yosemite Big Tree Auto Co. v. U. S., 
Ct.CL, 49 P.2d 672—Ice Service Co. v. 
C. I. R., 'aC.A., 30 ‘F.2d 230. 

(3) Seventy-five per cent of stock. 
—Handy & Harman v. Burnet, 62 S. 
Ct. 61, 2*84 U.S. 136, 76 L.Ed. 207— 
C. I. R. V. Atlantic City Electric Co., 

C. O.A., 57 F.2d 186, affirmed Atlantic 
City Electric Co. v. C. I. R., 63 S.Ct. 
383, 288 U.S. 152, 77 L.Ed. 667— 
Peyton Du-Pont Securities Co. v. C. 
I. R., C-GA., 66 P.2d 718—Alameda 
Iny. Co. V. McLaughlin, D.C.Cal., 28 
P.2d 81, affirmed, C.C.A., 33 P.'2d 120, 

(4) Eighty to ninety per cent of 
stock. 

U.S.—Hamilton Carhartt Cotton 
Mills V. C. I. R., C.C.A., 66 F.2d 
14'5—Jos. Donunzio Fruit Co. v. C. 
I. R., C.C.A., 49 F.2d 41, certiorari 
denied 52 S.Ct. 126, 284 U.S. 671, 
76 L.Ed. 568—Burnet v. Bank of 
Italy, C.C.A., 4'6 P.2d 629, certio¬ 
rari denied Bank of Italy v. Bur¬ 
net, :51 S.Ct. 493, 2.83 U.S. '846, 75 
L.Ed. M56—U. S. v. Cleveland, P. 
& E. R. Co., C.C.A.Ohio, 42 F.2d 
413—Wadhams & Co. v. U. S., 6'7 
'Ct.Cl. 236. 

D. C.—Good Mfg. Co. V. Burnet, 68 'F. 
2d 685, 61 App.D.C. 133. 

49. U.S.—Marbelite Corporation of 

America v. C. I. R., O.aA., '77 P.2d 
713—I’^elican Ice Co. v. C. I. R., C. 
'C.A.!La., 76 F.2d i272—Pokorny 

Realty Co. v. U, S., Ct.Cl., 69 F.2d 
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236—Kile & Morgan Co. v. C. I. R., 
C.C A., 41 P.2d 925. 

Stock held as collateral 

Where corporation agreed to 
transfer two thousand shares of 
stock in subsidiary in which, with 
the two thousand shares, corpora¬ 
tion held ninety-five per cent of the 
stock, to general manager of sub¬ 
sidiary in consideration for man¬ 
ager’s note, on condition that stock 
certificate be retained by corpora¬ 
tion as collateral, without power to 
cancel except in case of default, cor¬ 
poration was not owner of the stock 
so as to 'permit filing of a consoli¬ 
dated retubn as in case of "affiliated 
corporations.”—C I. R. v. Trustees 
of Lumber Inv. Ass’n, C.C.A., 100 
F,2d 18, certiorari denied Trustees 
of Lumber Inv. Ass’n v. Helvering, 

59 S.Ct. 687, 306 U.S. 647, S3 L.Ed 
1045, rehearing denied 59 S.Ct. 1036, 
307 U.S. 650, 83 L.Ed. 1529—Trus¬ 
tees of .Lumber Inv. Ass’n v. C. I. R., 
C.C A., 100 F.2d 18, certiorari denied 
Trustees of Lumber Inv. Ass'n v. 
Helvermg, 59 S.Ct. 1045, 307 U.S 
647, 83 L.Ed. 1527, rehearing denied 

60 S.Ct. 69, 308 U.S. -633, 84 L.Ed. 527 
—Randolph Lumber Co. v. C. I. R., 
C.C.A., 100 P 2d 18, certiorari denied 
Randolph Lumber Co. v. Helvering, 
159 set. 789, '306 U.S. 663, 8‘3 L.Ed. 
1060, rehearing denied 59 S Ct. 1041, 
307 U.S. 650, 83 L Ed. 1529. 

Employe es» privilege of purchasing 

stock 

Right to make consolidated return 
by parent and two subsidiary corpo¬ 
rations existed where ninety-five per 
cent of voting stock of the three was 
owned by parent corporation or 
same interests, except for agree¬ 
ments for sale of slock to employees 
which lacked mutuality.—Moore v. 
McGrawl, C.C.A.La., 63 P.2d 593. 

50. U.S.—Kile & Morgan Co. v. C 

1. R., C.C.A., 41 P.2d 925. 
Corporations affiliated 
Where two individuals owned 
ninety-eight per cent of slock of one 
corporation, and half of the stock of 
another, the remaining half being 
owned by the first corporation, the 
two corporations were affiliated.— 
Olds <& Whipple v. C. I. R., C.C.A., 76 
'F.'2d 2'72. 

Corporations not affiliated 

U.S.—^Crossett Western Co. v. C. I. 

R., C.C.A., 73 F.2d 307. 

Authorized, unissued shares 

(1) Number of shares of stock ac¬ 
tually issued and not number of 
shares corporation was authorized 
to issue was proper basis for deter- 
minifig whether another corporation 
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trust and not beneficially does not satisfy the re¬ 
quirement of ownership.51 

Under the 1917 and 1918 Acts, in order that the 
corporations be affiliated for purposes of making" a 
consolidated return, it was necessary that, in addi¬ 
tion to the element of stock ownership, the corpo¬ 
rations be engaged in the same or a closely related 
business or that the handling of intercorporate af¬ 
fairs be such as to transfer to one of the group a 
disproportionate share of the net profits.^^ Under 
the Internal Revenue Act of 1918, a number of oth¬ 
er elements in addition to stock control were nec¬ 
essary to constitute affiliation.^^ 

Voting and nonvoting stock. Prior to the adop¬ 
tion of the Internal Revenue Code, 26 U.S.C.A. § 
141, which provides that the requisite stock owner¬ 


ship to constitute affiliation be of both voting and 
nonvoting stock, it was generally held that only the 
voting stock was to be considered in determining 
whether there was sufficient stock ownership to 
constitute affiliation.^^ Where preferred stock had 
voting rights, ownership of the required amount 
of common stock was not sufficient to constitute af- 
filiation.55 Xhe appropriate state law governed as 
to whether stock was voting stock.^^ 

Ownership by same interests. Under the Inter¬ 
nal Revenue Code, 26 U.S.C.A. § 141, and similar 
statutes, there is no such provision but prior to 
the Revenue Act of 1928 the affiliation of two or 
more corporations could be based on the ownership 
of the requisite amount of their stock by the same 
interests.^® For this rule to apply, the same per- 


was affiliated.—Louangel Holding 
Corporation v. Anderson, D.C.N.Y., 
9 F.Supp. 550. 

^ (2) Serial preferred shares of 

company held in reserve for conver¬ 
sion of serial bonds was properly 
excluded from railway company's 
“outstanding voting stock” in deter¬ 
mining whether parent company 
owned requisite percentage of the 
railway company's voting stock for 
consolidated income tax purposes, 
since until the bondholder accepts 
the authorized conversion stock in 
exchange for bonds, the stock re¬ 
mains unissued and forms no part 
of the company's capital stock liabil¬ 
ity.—Kansas, O. & G. Ry. Co. v. Hel¬ 
vering. C.C.A., 124 F.2d 460. 

51. U.S.—^West Boylston Mfg. Co. 
of Alabama v. C. I R, C C.A.Ala. 
120 P 2d 622—Connery Coal & In¬ 
vestment Co. V. C. I. R., C C.A., S4 
F2d 4S5. 

52. U.S.—Madera Tosemite Big | 

Tree Auto Co. v. U. S., Ct.CL, 4'9 
P 2d 672—United Thacker Coal Co. 
V. C. I. R., C.C.A., 46 P.2d 231— 
Brownsville Coal & Coke Co. v. 
Heiner, D C.Pa., 38 P.2d '248— 
Bowe-Burke Mining Co. v. Will- 
cuts, D.C.Minn, 22 P.2d 204— 
Montgomery Cotton Mills v. U. S., 
67 Ct.Cl. 169, certiorari denied 50 
S.Ct. 18, 280 U.S. 560, 74 'L.Ed. 615 
—National Candy Co, v. U. S., 67 
Ct.Cl. 74, certiorari denied 50 S.Ct. 
-33. 280 U.S. 583, 74 L.Ed. 631. 

Subsidiary inactive 
U.S.—Autosales Corporation v. C. I. 
R., C.C.A., 43 P.2d 931. 

Ifcailroad and packing plant not 
closely related businesses.—Conti¬ 
nental Products Co. V. U. S., Ct.Cl., 
44 P.2d 257, certiorari denied 51 S. 
Ct. 352, 283 U.S. 828, 75 L.Ed. 1442, 

If the required stock control was 
not present, the elements of related 
business or shifting of .income did 
not warrant a consolidated return.— 


Handy & Harman v. Burnet, 52 S. 
Ct. 51, 284 U.S. 136, 76 L.Ed. 207, 
followed in, C.C.A., Accounting i 
Tabulating Machine Corporation v 
Commissioner of Internal Revenue 
55 P.2d 1075—Continental Productf 
Co. V. U. S, CtCl., 44 P.2d 257, cer 
tioran denied 51 S.Ct. 352, 2'S3 U.S. 
828, 75 L.Ed. 1442. 

53. War contractors 

U.S.—Dayton Wright Airplane Co. v. 

C. I. R., C.C.A., 53 F.2d '760. 
Successor to an existing business 
U.S,—U. S. V. B. F. Sturtevant Co., 
C.C.A.Mass., 99 P.2d 72. 

54. U.S.—Atlantic City Electric Co. 
V. C. I. R., 53 S.Ct. 383, 288 U.S. 
152, 77 LEd. 667—C. 1. R. v. City 
Button Works, C.C.A., 49 F.2d 705, 
certiorari denied City Button 
Works V. Burnet, .52 S.Ct. 126, 2-84 

U. S. 670, 76 LEd. 567—C. I. R. v. 
Shillito Realty Co., C.C A, 39 F.2d 
830, 69 A.LR 1266—Schlafly v. U. 
S., C.C.A.MO., 4 P2d 195. 

Nonvoting stock limited and pre¬ 
ferred as to dividends 
U.S.—Erie Lighting Co. v. C. I. R., 
C.C. A., 93 P.2d 883—Doernbecher 
Mfg. Co. V. C. I. R., C.C.A., 80 P 2d 
573—U. S V. Liberty Baking Cor¬ 
poration, D.C.N.Y., 25 F.Supp. 203. 
The voting privilege with which a 
particular stock issue was endowed, 
and not whether it was voted, deter¬ 
mined its voting character.—Kan,- 
sas, O & G. Ry. Co. v. Helvering, C. 
C.A., 124 F.2d 460. 

55. U S.—Atlantic City Electric Co. 

V. C. I. R., 53 S.Ct. 383, 2,88 U.S. 
152, 77 L.Ed. 667. 

Right to vote in event of default 
(1) Where holders of preferred 
stock had no power to vote unless 
dividend on preferred slock should 
remain unpaid, the preferred stock 
was “nonvoUng stock” for purpose 
of determining whether grounds for 
affiliation existed so as to entitle 
corporations to file consolidated in- 
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come tax return.—Erie Lighting Co. 
V. C. I. R., C.C.A., 93 F.2d 883. 

(2) Where, however, under state 
law corporation could not deprive 
oreferred stockholders of right to 
vote for directors, preferred stock 
purportedly without voting power 
except in case dividends were not 
paid for specified period constituted 
“voting stock” so that “affiliation” 
did not exist.—Rudolph Wurlltzer 
Co. V. C, I. R, 81 F.2d 971, certiorari 
denied 56 S.Ct. 940, 298 U.S. 676, 80 
L.Ed. 1397—Wurlltzer Grand Piano 
Co, V. C. 1. R., CC.A., 'SI F.2d '971, 
certiorari denied 56 S.Ct. 941, 298 
U.S. 67'6, 80 LEd. 1397. 

50. U.S.—Rudolph Wurlitzer Co. v. 
C. I. R., C.C.A., 81 P.2d 971, cer¬ 
tiorari denied 56 S.Ct. 940, 298 U.S. 
676. 80 LEd. 1397—Wurlitzer 

Grand Piano Co. v. C. I. R., C.C.A., 
81 P.2d 971, certiorari denied 56 
S.Ct. 941, 298 US. 676, '80 L.Ed. 
1397. 

57. U.S.—John Wanamaker Phila¬ 
delphia V. U. S., CtCL, 37 F.Supp. 
923. 

53. U.S.—Peytona Lumber Co. v. C. 
I. R., C.C.A., 55 P.2d 27, 85 A.L.R 
148, certiorari denied '53 S.Ct. 15, 
287 U.S. 612, 77 L.Ed. 532 ~U. S. V. 
Mahoning Coal R. Co., C.C.A., 54 
F.2d 922, certiorari denied 52 S.Ct. 
459, 285 U.S. 559, 76 L.Ed. 947— 
C. I. R. V. Gong Bell Mfg. Co., C. 
C A., 48 F.2d 205, certiorari denied 
Gong Bell Mfg. Co, v. Burnet, 52 
S.Ct. 125, 284 U.S. 670, 76 X^.Ed, 
567—Eby Shoo Co. v. U. S., Cl.CL, 
41 F.2d 273—C. I. R. v. l^ichfield 
Oil Co., C.C.A., 42 F.2d S'OO—J. 
Rogers Flannery & Co. v. C. T. R,, 
C.C.A., 42 P.2d 11, certiorari do¬ 
med O. I. R. V. J. Rogers Flannery 
& Co., '51 S.Ct. 102, two cases, 282 
U.S. 8’89, 75 L.Ed, 784—Goldstein 
Bros. Amusement Co. v. White, B. 
C.Mass., 33 F.2d 787—C. L 11. v. 
Adolph Hlrsch & Co., C.C.A., 30 F. 
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sons must have been the beneficial owners, in like 
proportion, of the stock of each corporation.^^ 

Doubts resolved against affiliation. Where, tin- 
der the statute, the making of a consolidated return 
is a privilege, doubts as to whether the taxpayers 
are affiliated are to be resolved against them.®® 

§ 647. Affiliation and Returns for Part of 
Year 

Where a substantial change in the membership of an 
affiliated group occurs during the taxable year, separate 
returns may be required for each portion of the year. 

Whether or not separate consolidated returns 
must be made for the periods before and after a 
change in the membership of an affiliated group 
occurring during the taxable year depends on the 
particular circumstances of the case and the terms 


of the governing statute.^i Where the change in 
the status of the members of the group is for a 
period of the year so short as to be negligible, one 
return may be made for the entire year. ^2 Gen- 
erally, where there is a substantial change in the 
membership of an affiliated group of corporations,, 
separate consolidated returns must be made for each 
period of the year during which a different affilia^ 
tion existed.^3 This does not create separate tax 
periods, but is simply a division of the year into pe¬ 
riods for purposes of accurate tax computation. 
Where affiliates are in existence and active before 
affiliation, a consolidated return is required for that 
period of the tax year during which they were af¬ 
filiated, and, in addition, other returns are required 
for that portion of the year during which they were 
not affiliated.^^ However, it has been held that cor- 


i2d 645, motion denied 37 F.2d 98— 
Ice Service Co. v. C. I. R, C.CA., 
30 P 2d 230—G^eat Lakes Hotel Co. 
V. C. 1. R, CCA., 30 F.2d 1— 
Montana Mercantile Co. v. Ras- 
musson, D C.Mont., 28 P.2d 916— 
unman Mfg-. Co. v. U. S., 67 Ct.Cl. 
104. 

B.C.—American .4uto Trimming- Co., 
Michigan, v. Lucas, -37 P.2d 801, 59 
App.DC 171. 

Corporation and its successor 
U.S.—New Colonial Tee Co. v. C. I. 
R., C.CA, 66 F.2d 480, afllrmed 
Now Colonial Ice Co. v. Helvcring, 
51 S.Ct. 788, 292 U.S. 435, 78 L.Ed. 
1348. 

D.C.—Lafayette-South Side Bank v. 

C. 1. R., 33 P.2d 616, :59 App.D.C. 
91. 

Stock held by creditors* committee 
U.S—Lnvenstoin Corporation v. C. I. 
R., C.C.A., 25 F.2d 375. 

69. U.S.—Handy Harman v. Bur¬ 

net, 52 S.Ct. 51, 284 U.S. 136, 76 

I..Ed. 207, followed in, C.C.A., Ac¬ 
counting Sc Tabulating Machine 
Corporation v. 0. I. R., 55 F.2d 
1075—Olds Sc Whipple v. C. I, R., 
C.C.A., 75 F.2d 272—C. I. R. v. 
Samuel BelJ & Son.s, C.C.A., 67 P.2d 
175—I’oyton Du-Pont Securilica 
Co. V. C. 1. R.. CCA., 66 P.2d 718— 
John B. Morris i''’oundry Co, v. C. 
I. R., C.C.A., 52 F.2d .839—Montana 
Mercantile Co. v. Ra.smusson, D.Ct. 
Mont., 28 F.2d 916— Omaha Baum 
Iron Store v. U. S., Ct.Cl., 8 F. 
Supp. 703< certiorari denic'd. 5'6 S. 
Ct. 87, 296 U.S. 576, SO L.Kd. 407— 
C. Pardee Works v. Duffy, T>,C.N.J., 
4 F.Supp, 649, afllrmed, C.CJ.A., 66 
F.2d 3 011, certiorari d<mied 54 S. 
Ct. 459, 291 U.S. 674, 78 L.36d. 1063. 
stockholders members of same fam¬ 
ily 

U.S.—Black Diamond Coal Co. v. C 
I. R., C.C.A.,, 61 F.2d 573—Pokorny 
Realty Co. v. U. S., Gt.CL, 59 F.2d 
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236—Pokorny’s Estate, Inc., v. U 

S., 75 Ct.Cl. 450. 

Ownership as trustees 

U. S.—Connery Coal & Investment 
Co. V. C. I. R., C.C.A., ‘84 F.2d 485. 

60. U.S.—C. I. R. V. Manus Muller 
& Co., C.C.A., 79 F.2d 19, certiorari 
denied Manus Muller & Co. v. C. I. 
R., 56 S.Ct. 382, 296 U.S. 657, 80 
L.Ed. 468. 

Effect of prior decision. 

In determining whether two cor¬ 
porations were aflTiliated for income 
tax purposes for particular year, de¬ 
cision of board of tax appeals, in 
litigation involving taxes for other 
years, that corporations were affili¬ 
ated was at least prima facie evi¬ 
dence of propriety of consolidation, 
if e.stablishment of consolidation in 
particular year was not technically 
res judicata.—B. F. Sturtevant Co. 

V. U. S., D.C Mass., 18 F.Supp. 28, af- 
armed, C.C.A., U. S. v. B. F. Sturte¬ 
vant Co., 99 F.2d 72. 

61. U.S.—Sweets Co. of America v. 
C. I. R., C.C.A., 40 F.2d 436. 

Change of ruling by commissioner 
The question is in the Prst in¬ 
stance for the commissioner and he 
may change his ruling or that of his 
predecessor,—Sweets Co. of America, 
V. C. I. R., supra. 

Merger 

As regards right to compute in¬ 
come lax on consolidated return, af- 
aiiation "between companies ceased 
on merger after which only one cor¬ 
poration remained in existence.— 
Sweets Co. of America v. C. I. R., 
supra, 
liquidation 

As respects Income taxes, affilia- 
Uon between parent and subsidiary 
(sorporations was broken when par- 
mt acquired all subsidiary’s proper¬ 
ty in liquidation.—^American I^rint- 
ng Co. V. U. S., D.C.Mass., 53 F.2d 
98. 


Apportionment of invested capital 

Where commissioner properly re¬ 
quired a separate consolidated in¬ 
come tax return on behalf of parent 
of affiliation which terminated, he 
was authorized to apportion invest¬ 
ed capital of parent and its sub¬ 
sidiaries.—Continental Oil Co. v. 
Helvering, 100 P,2d 101, 6'9 App.D.C. 
236. 

62. U S.—S. Silberman Sc Sons v. C, 
I. R. C.C.A., 76 F.2d 360. 

Pour days 

Parent corporation which sold 
stock of subsidiary corporation four 
days before end of calendar year 
could not file single consolidated re¬ 
turn for entire year so as to deduct 
alleged losses sustained, since pe¬ 
riod, in view of the extent and im¬ 
portance of transaction which oc¬ 
curred therein, was not "negligible.” 
—S. Silberman & Sons v. C. I. R, 
supra. 

63. U.S.—C. I. R. V. Hughes Tool 
Co., C.C.A.Tex., 118 F.2d 474— 
American Paper Exports v. Bow¬ 
ers, C.aA.N.Y., 54 P.2d 508. 

D.C.—Continonlal Oil Co. v. Helver¬ 
ing, 100 F.2d 101, 69 App.D.C. 236. 

64. U.S.—C. I. R. V. Hughes Tool 

Co., CCA.Tex., 118 F.2d 474— 
Beneficial Loan Soc. of Bethlehom 
V. U. S., Ct.Cl., 48 F2d 6S6, cer¬ 
tiorari denied 52 S.Ct. 17, 284 U.S. 
633, 76 L.Ed 539—Amorican- 

Hawaiian S. S. Co. v. U. S., Ct.Cl., 
4 6 P.2d 592—Swift & Co. v. U. S., 
38 F.2d 365, 69 Ct.Cl. 171. 

D.C.—Continental Oil Co. v. Helver¬ 
ing, too F.2d 101, 69 App.D.C. 236. 

65. U.S.—American Paper Exports 
V. Bowers, C.C.A.N.Y,, 54 P.2d 508 
—TruslcM‘S for Ohio Sc Big Sandy 
Coal Co. V. C. I. R., C.C.A., 43 F.2d 
782—Buffalo Brake Beam Co. v. U. 

S., CtCl., 19 F.Supp. 250. 

D.C.—Continental Oil Co. v, Holvcr- 
Ing, 100 F.2d 101, 69 App.D.C. 236, 
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porations that are members of the affiliated group 
for the year may make a consolidated return cover¬ 
ing the year, while the corporation which changed 
its status during the year files a separate return 
for that portion of the year during which it was not 
affiliated.^® Moreover, a separate return for the pe¬ 
riod the corporation was not affiliated is not re¬ 
quired where the corporation was not in business 
during that period.®'^ 

Termination of affiliation. It has been held that 
the liquidation of a corporation’s assets terminates 
its affiliated status; it do'es not continue as an af¬ 
filiate until its dissolution.®® 

■§ 648. Effect of Filing Consolidated Return 

A consolidated return makes the affiliated corpora¬ 
tions a tax computing unit, but it does not make the 
group the taxpayer; the individual corporations remain 
the taxpayers. 

The filing of a consolidated return on behalf of 
affiliated corporations does not make the group the 


taxpayers; the individual corporations remain the 
taxpayers.®® A consolidated return is merely a 
method of computing the tax of each member of 
the group.*^® However, the affiliated corporations 
on whose behalf a consolidated return is made be¬ 
come a tax computing unit.'^t 
The privilege of making a consolidated return 
does not have anything to do with specific items of 
income or deduction, but only with the form of the 
return and the grouping of gains and losses.'^® 
Consent to regulations. The privilege of making 
a consolidated return is conditioned on consent to, 
and compliance with, regulations promulgated un¬ 
der the statute,"^® and the filing of a consolidated 
return constitutes acceptance of the regulations,'^^ 
but this is limited to regulations that are not in¬ 
consistent with the statute or otherwise invalid.'^® 

§ 649. Intercompany Transactions 

intercompany transactions among affi.’lated corpo¬ 
rations which would give a distorted picture of the 


66. U.S.----American-Hawaiian S. S 
Co. V. U. S., Ct.Cl., 46 F.2d 592. 

(67. U S.—American Paper Exports v 
Bowers. C.C.A.N.Y., 64 F.2d 508— 
Ronald Press Co. v. Shea, D.C.N.T. 
27 F.Supp. 857—Stutz Motor Car 
Co of America v. U. S., D.C.Ind, 
17 F.Supp. 742. 

6S. XJ.S.—Aluminum Goods Mf&. Co 
V. C. I. R., C.C.A., 56 F.2d 568, af¬ 
firmed Burnet v. Aluminum Goods 
* Mfg. Co., 53 S.Ct. 227, 287 U.S. 544, 
77 L.Ed. 484—Stutz Motor Car Co 
■of America v. U. S., D.C.Ind., 17 F. 
Supp. 742. 

69. U.S.—^Helvering v. Morgan’s, 
Inc., 55 S.Ct. 60, 293 U.S. 121, 79 L. 
Ed. 232'—U. S V. Donaldson Realty 
Co., C.C.A.Minn., 106 F.2d 509— 
Palomas Land <&■ Cattle Co, v. C. 
I. R., C.C A., 91 F.2d 100—Founders 
General Corporation v. C. I. R., C. 
C.A., 79 F.2d 6—Helvering v. Post 
& Sheldon Corporation, C.C.A., 71 
F.2d 930—C. I- R. v. Van Camp 
Packing Co.. C.C.A., 67 P.2d 596— 
American Printing Co, v. U. S , D. 

C. Mass, 53 F 2d 98—Hart Glass 
Mfg. Co. V. U. S., Ct.Cl., 48 F.2d 
435, certiorari denied 52 S.Ct. 639, 
286 US. 556, 76 L.Ed. 1290—Per¬ 
sonal Finance Co. of Augusta v. U. 
S.. D.C.Del., 20 F.Supp. 525. 

D.C.—Continental Oil Co. v. Helver¬ 
ing, 100 F.2d 101, 69 App.D.C 236 
—Beneficial Loan Soc. of Trenton 
v. Helvering, 70 F.2d 288, 63 App. 

D. C 122, followed in American 
Loan Co. of Akron v. Helvering, 70 
F.2d 290, 63 App.D.C. 124, Bene¬ 
ficial Loan Soc of Providence v. 
Helvering, 70 F.2d 291, 63 App.D.C. 
125, and Persona] Finance Co. of 
Lebanon v. Helvering, 70 F.2d 291, 
63 App.D.C. 125. 


Affiliation does not destroy corpo¬ 
rate entity or change separate identi¬ 
ty of each member of affiliated group 
for tax purposes.—Texas Pipe Line 
Co. V. U. S., CtCL, 58 P.2d 852, cer¬ 
tiorari denied 53 S.Ct. 396, 288 U.S. 
604, 77 L.Ed. 979. 

Affiliation does not merge taxpay¬ 
ers their incomes being consolidated 
only for purposes of appraisal, and 
income tax is levied on affiliates in¬ 
dividually.—Fire Companies Bldg. 
Corporation v. C. I. R., C C.A., 54 
P,2d 488, certiorari denied 52 S.Ct. 
498, 286 U.S. 546. 76 L.Ed. 1283. 

Addition or loss of member of 
affiliated group does not bring into 
being new taxpayer in determining 
income tax.—Sweets Co. of America 
v. C. I. R., C.C.A., 40 F.2d 436. 
Return for part of year 

A consolidated income tax return 
for a fractional part of a year con- 
stiUites for each corporation in affili¬ 
ation a return for fractional part of 
year.—Continental Oil Co. v. Plelver- 
ing. 100 F.2d 101, 69 App.D.C. 236. 

70. U.S.—Elbee Chocolate Co. v. U. 
S., C.C.A.H.Y.. 64 F.2d 117—Corru¬ 
gated Bar Co. v. Gage, D.C.N.Y., 58 
F.2d 360. 

71. U.S.—Helvermg v. Morgan's, 
Inc., 55 S.Ct. 60, 293 U.S. 121, 79 
L.Ed. 232—Royal Indemnity Co. v. 
U. S , C.C.A.Ky.. 120 P.2d 136, cer¬ 
tiorari denied 62 S.Ct. 488, 316 U. 
S. 797, 86 LEd. 1198—Chicago & 
N. W. R. Co. V. C. I. R., C.C.A., 
114 F.2d 882, certiorari denied 61 
S.Ct. 711, 312 U.S. 692, 85 L.Ed. 
1128—C. I. R. V. Trustees of Lum¬ 
ber Xnv. Ass’n, C.C A., 100 F.2d 18, 
certiorari denied Trustees of Lum¬ 
ber Inv. Ass’n v. Helvering, 69 S. 
Ct. 687, 306 U.S. 647, 83 L.Ed. 1046, 


rehearing denied 59 S.Ct. 1036, 307 

U. S. 650, S3 L.Ed 1529—Trustees 
of Lumber Inv. Ass'n v. C. I. R., 
C.C.A., 100 F.2d IS, certiorari de¬ 
nied Trustees of Lumber Inv. Ass’n 

V. Helvering, 59 S.Ct. 1045, 307 U. 
S. 647, 83 LEd. 1527, rehearing de¬ 
nied 60 S.Ct. 69, 308 U.S. 633, 84 L. 
Ed. 527—Randolph Lumber Co. v. 

C. I. R, C.C A., 100 P.2d 18, cer¬ 
tiorari denied Randolph liumber Co 
V. Helvering, 59 S.Ct. 789, 306 U. 
S. 663, S3 L.Ed. 1060, rehearing 
denied 59 S.Ct. 1041, 307 U.S. 650, 
83 L.Ed. 1529—Pounders General 
Corporation v. C. I. R., C.C.A., 79 
P.2d 6—C. I. R. V. General Gas & 
Electric Corporation, C.C.A., 72 F. 
2d 364, certiorari denied General 
Gas & Electric Corporation v. C. 
1. R., 55 S.Ct. 210, 293 U.S. 018, 
79 L.Ed. 706. 

72 . U.S.—Dorrance v, Phillips, C.C. 
A,Pa., 85 F.2d 660. 

73. U.S.—France Co. v. C. I. R., C. 
CA., 88 F 2d 917, cerliorari denied 
<58 set. IS, 302 US. 6.00, 82 L.Ed. 
'540—Corner Broadway - Maidi'n 
Lane v. C. I. R., C.C.A., 76 F.2d 
106. 

74 . U.S.—Charles Ilfeld Co. v. Her¬ 
nandez, N.M., 54 S.Ct 596, 292 U.S. 
62, 78 L.Ed. 1127—Idughes Tool 
Co. V. C. I. R., C.C.A.Tex., 118 It 
2d 472—S. Slater & Sons v. White, 

D. C.Mass., 33 F.Supp. 329, af- 
‘ firmed, C.C.A., 119 F.2d i839. 

DC.—^Wishnick-Tumpeor, Inc., v. 
Helvering, 77 F.2d 774, 64 App.D. 
C. 295, certiorari denitid 56 S.Ct. 
151, 296 U.S. 628, 80 Ib.Ed. '146. 

75 . U.S.—Corner Broadway-Maiden 

Lane v. C. I. R, C.C.A., '76 
106. 


882 



47 C.J. S. 


INTERNAL REVENVE 


§ 651 


group's income are excluded from a consolidated re¬ 
turn. 

Intercompany transactions among affiliated cor¬ 
porations are generally excluded from a consolidat¬ 
ed return.76 However, all intercompany transac¬ 
tions are not excluded; only those which would 
result in a distorted picture of the group’s income 
may not be included in a tax return.'^7 

§ 650. Tax Liability of Affiliates; Apportion¬ 
ment 

The tax assessed on a consolidated return is to be 
apportioned and assessed among the corporations par¬ 
ticipating in the return. 

Whereas under the Internal Revenue Code, 26 
U.S.C.A. § 141, and similar statutes, the tax com¬ 
puted on a consolidated return is to be apportioned 
and assessed among the corporations participating 
in the return in accordance with regulations pro¬ 
mulgated under the statute by the commissioner of 
internal revenue, the prior rule was that the tax 
was to be apportioned among the corporations in 
such proportions as they agreed on, or, in the ab¬ 
sence of an agreement, on the basis of the net in¬ 


come of each.'^^ It has been held that the agree¬ 
ment need not be in writing or filed'^9 and that it 
may be inferred from the circumstances.On the 
other hand, it has been held that there must be 
some specific notice to the commissioner of an 
agreement, and that the commissioner cannot infer 
an agreement from the nonaction of the taxpayers 
after the consolidated return is filed. 

§ 651. Allocation of Income among Business¬ 
es Controlled by Same Interests 

The commissioner of internal revenue may allocate 
the income and deductions of businesses which are con¬ 
trolled by the same interests in order to prevent evasion 
of taxes or to reflect clearly the income of any of such 
businesses. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 45, and similar statutes, the commissioner of in¬ 
ternal revenue is authorized to allocate the income 
and deductions of businesses, whether or not in¬ 
corporated, which are controlled by the same in¬ 
terests in order to prevent evasion of taxes or to 
reflect clearly the income of any of such business- 
es.^2 This provision recognizes the separateness 


76. tr.S.—Packard Motor Car Co. v. 
U. S, CtCL, 39 P.2d 991, certiorari 
denied 51 S Ct. 27, 282 U.S. .848, 75 
L.Bd. 7'52—Utica Knitting- Co v. 
U. S., 6 8 Ct.Cl. 77, certiorari de¬ 
nied 50 S Ct. 346, 281 U.S. 739, 74 
L,Ed. 1153. 

Failure to agree as to division of tax 
Where afQUated corporations can¬ 
not ag-ree to division of tax levied on 
joint income, in which case division 
should be based on net income as¬ 
signable to each, intercompany 
transactions should be included.— 
Helvering v. Post & Sheldon Corpo¬ 
ration, C.C.A., 71 P.2d 930. 

77. U S.—Burnet v. Aluminum 

Goods Mfg. Co., 53 S.Ct. 227, 287 U, 
S. 644, 77 L.Ed. 484—-Simms Oil 
Co. V. C. I. R., C.C.A., 74 P.2d 661, 
certiorari denied Simms Oil Co. v. 
Plolvering, 55 S.Ct. 829, 29,5 U.S. 
760, 79 U.Ed. 1694. 

78. U.S.—Freeport Texas Co. v. 

Bowers, C.C.A.N.Y., 77 F.2d 288, 
certiorari dtmied 56 S.Ct. 133, 296 
U.S. 013, 80 I.-.Ed. 435—Seiberling 
Rubber Co. v. C. I. R., C.C.A., 70 
F.2d 651, certiorari denied 55 S.Ct. 
142, 2'!)3 U.S. -611, 79 IL.Ed. 701™' 
Flannt'ry Bolt Co. v. C. I. R., C.C. 
,A., 61 ‘F.2d 366, reversed on other 
grounds Burnet v. J. Rogers Flan¬ 
nery Co., '52 S.Ct 497, 286 U.S. 
’.524, 76 X^.Kd. 1268—Hart Glass 

Mfg. Co. V. tJ. S., CtCl., 48 F.2a 
4.35, certiorari denied 52 S.Ct 639, 
286 U.S. 656, 76 Ij.Ed. 1290—Essex 
Coal Oo. V, a I. R., ‘C.aA., 39 F.2d 
'892—Dorranoe v. Phillips, D,C.Pa., 


9 F.Supp. 108, reversed on other 
grounds, C.C.A., 85 'P.2d 660. 

Assessment pursuant to agreement 
is mandatory 

U.S.—Ford Motor Co. v. U. S., Ct.Cl., 
9 F.Supp 590, certiorari denied U. 
S. V. Ford Motor Co., 5'6 S.Ct 170, 
296 U.S 636, 80 L Ed. 452. 

Different tax rates for affiliates 
Under statute providing that, in 
case of consolidated return, total tax 
shall be computed in first instance 
as a unit and shall then be assessed 
on respective affiliated corporations, 
in such proportions as agreeable, or 
on basis of net income properly as¬ 
signable to each corporation, the as¬ 
signment of taxable net income rath¬ 
er than tax, although departing from 
strict letter of statute, is justified in 
cases requiring apportionment as to 
members subject to different rate of 
tax during the year.—C. I. R. v. Col¬ 
orado & Southern Ry. Co., C.C.A., 102 
F.2d 1345. 

Method of payment 

A parent corporation's letter .to in¬ 
ternal revenue collector, stating that 
practice of having income taxes ap¬ 
portioned to afniiated corporations 
located in other districts paid there¬ 
in, had been abandoned and that en¬ 
tire payment for all corporations 
was being made in collector's dis¬ 
trict, did not indicate abandonment 
Of practice of apportioning assess¬ 
ments among afflliatos in favor "of 
single assessment against parent 
corporation, but that change in prac¬ 
tice related to mi'thod of payment.— 
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American Newspapers v. U. S., D.C. 
N.Y., 20 F.Supp. 385. 

79. U.S—Freeport Texas Co. v. 
Bowers, C.C.A.N.T., 77 P.2d 288, 
certiorari denied 56 S.Ct 133, 2'96 
US. 613, 80 ,L.Bd. 435—American 
Textile Woolen Co. v. C. I. R, C.C. 
A., 68 F.2d 820, certiorari denied 
55 sot. 70, 293 U.S. ’558. 79 L.Ed. 
65'9—Ford Motor Co. v. U. S., Ct. 
Cl., 9 F.Supp 590, certiorari denied 
U. S. V. Ford Motor Co., 56 S.Ct. 
170, 296 U.S. 636, 80 L.Ed. 452. 

80. U.S.—American Textile Woolen 
Co. V. C. I. R, C.C A., 68 P.2d 820, 
certiorari denied 55 S Ct. 70, 293 
U.S. '558, 79 L.Ed. '659—Wilson & 
Co. V. U. S., Ct.Cl., 15 F.Supp. 3'32 
—Ford Motor Co. v. U. S, CtCl, 

9 'F.Supp. 590, certiorari denied U. 
S. V. Ford Motor Co, 56 S Ct. 170, 
296 US. 636, SO L.Ed. 452. 

Evidence held to show agreement 
U S.—Washburn Wire Co. v. C. I. R., 
C.C.A., 67 F.2d 658. 

81. U.S.—Essex Coal Co. v. C. I. R., 
C.C.A, 39 P.2d 892. 

Failure to object to assessment of 
entire deficiency tax against it was 
held not implied agreement to be so 
taxed.—Essex Coal Co. v. O. 1. R'., 
supra. 

82. U.S.—Birmingham Ice & Cold 
Storage Co. v. Davis, €.C.A.Ala., 
112 'F.2d 4:53. 

Conflict with other provisions 

Statute regarding allocation of in¬ 
come and deductions in case of two 
or more businesses controlled by 
same interest is directed to correc- 
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of each business but seeks to correct improper book¬ 
keeping as between them.^3 

Under the Internal Revenue Act of 1926 and 
earlier acts, the commissioner was authorized on 
his own initiative, or at the taxpayer’s request, to 
consolidate the accounts of related businesses owned 
by the same interests where consolidation was nec¬ 


essary to make an accurate apportionment of in¬ 
come and deductions.S4 Under this provision con¬ 
solidation was warranted only where the businesses 
were related,and whether consolidation was war¬ 
ranted was a question of fact to be determined 
from the evidence.^® The commissioner had a cer¬ 
tain discretion, and his decision was reviewable only 
for abuse of discretion.^7 


E. TIME FOE ASSESSMENT AND LIMITATIONS 

1. In General 


§ 652. In General 

As a general rufe, in order to be timely, an assess¬ 
ment of internal revenue taxes must be made within the 
period of time prescribed by statute. 

In the absence of statute, there is no limitation 


of the period of time within which the United 
States can assess taxes.The time within which 
an assessment can be made, however, is ordinarily 
limited by statute,and, in the absence of cir¬ 
cumstances suspending the operation of the stat- 


tion of particular situations in 
which strict application of other pro¬ 
visions of the act would result in 
distortion of income of affiliated or¬ 
ganizations.—^National Securities 

Corporation v, C. I. R., C.G A., 137 
F.2d 600, certiorari denied 64 S Ct. 
262, 320 U.S. 794, 8.8 L.Ed. 479. 
Broad discretion 

Congress has conferred broad dis¬ 
cretion on commissioner to allocate 
deductions in case of two businesses 
controlled by same interests, limited 
only in that the necessity must arise 
in order to prevent evasion of taxes 
or clearly to reflect income.—Nation¬ 
al Securities Corporation v. C. I. R, 
supra. 

Shift of loss by stock transfer 

Where parent corporation held 
stock as investment until it was al¬ 
most valueless and then transferred 
stock to subsidiary, determination 
that subsidiary, in computing taxa¬ 
ble income, was entitled to deduct 
only that portion of loss represented 
by difference between fair value of 
stock when acquired by subsidiary 
and amount for which subsidiary 
sold stock, on ground that balance 
of loss was incurred by the parent, 
was justified.—National Securities 
Corporation v. C. I. R, supra. 

roreig'n subsidiary 

Commissioner is authorized to al¬ 
locate to domestic subsidiary corpo¬ 
ration, gross income received by a 
foreign subsidiary in same business 
enterprise from sale of stock trans¬ 
ferred to it by domestic subsidiary 
for purpose of avoiding income taxes 
where parent corporations had same 
slock ownership in both domestic 
and foreign subsidiaries.—Asiatic 
Petroleum Co., Delaware, Limited, v. 
C. I. R, C.C.A., 79 F.2d 234, certio¬ 
rari denied 56 S.Ct 248. 2'9.6 U.S. 645, 
80 L.Ed. 459, rehearing denied 56 S. 
Ct. 3'69, 296 U.S. 664, 80 L.Ed. 47'4. 


One busmess operated as adjunct of 
other 

Where taxpayer and another com¬ 
pany having same officers and direc¬ 
tors and owned by same interests de¬ 
vised a plan of operation, which pro¬ 
vided for the shutting down of plant 
of other company except in peak 
seasons with authority to chairman 
of board of both companies at end 
of year, to allocate to other compa¬ 
ny some of taxpayer’s earnings, the 
case came within statute authoriz¬ 
ing commissioner to make apportion¬ 
ment.—Birmingham Ice & Cold Stor¬ 
age Co. V. Davis, C.C.A.Ala., 112 P.2d 
453. 

83. U.S.—Ross V. C. 1. R, C.C.A. 
Tex., 129 'F.2d '310. 

84. U.S.—Remco S. S. Co. v. C I. 
R., C.C.A., '82 F.2d 988, certiorari 
denied 57 S Ct. 17, 299 U.S. 555, 81 
L.Ed. 409—Ackerman v. C. I. R., 
C.C.A., '76 F.2d 833—Ellison v. C. 
X. R, 'C.C.A., 76 F.2d 509—Crosselt 
Western Co. v. C. L R, C.C.A., 73 
R2d 307. 

85. U.S.—Nowland Realty Co. v. C. 
I. R, C.C.A., 47 F.2d 1018.’ 

Tauk storage company and tur¬ 
pentine dealer held not related busi¬ 
nesses.—National Tank & Export Co. 
V. U. S., D.C.Ga., 35 F.2d 381, re¬ 
versed on other grounds, C.C.A., U. 
S. V. National Tank ^ Export Co., 
45 P.2d 1005, certiorari denied Na¬ 
tional Tank Export Co. v. U. S., 51 
S.Ct. 487, 2*83 U.S. 839, 75 IL.Ed. 1450. 

89. U.S.—'Connery Coal & Invest¬ 
ment Co. V. O. I. R., C.C.A., 84 P.2d 
48'o. 

asfecessity for consolidation must be 
shown 

U.S.—Remco S. S. Co. v. C. I. B., C. 
C.A., 82 F.2d 988, certiorari denied 
57 S.Ct. 17, 29‘9 U.S. '555, 81 L.Ed. 
409. 

87. US.—Connery Coal & Invest- 
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I ment Co v. C. I. R, C C.A., 84 F 2^1 
485--Elhson v. -C. I. R, C.C.A., 76 
F.'2d 509. 

sa U.S.—U. S, V. Russell, CCA. 
Ala., 22 P.2d 249, reversed on oth¬ 
er grounds 49 S Ct. 121, 278 U.S 
181, 73 L.Ed. 255. 

Munitions taxes 

Under Revenue Act of 1916 §§ 304- 
'306, which differed in this respect 
from sections in the same statute 
relating to income taxes, the com¬ 
missioner, without limitation of 
time, could assess whatever muni¬ 
tions taxes were determined to be 
due after notice and opportunity to 
taxpayer to be heard.—Oliver Type¬ 
writer Co. V. U. S., qi CL, 14 P.Supp. 
543, certiorari denied 57 S.Ct. 30," 299 
U.S. 567, 81 L.Ed. 418. 

89. U.S.—Clifton Mfg. Co. v. U. S., 

D.G.S.C., 3 P Supp. '508, afUrmccI, 
C.C.A., 70 'P.2d 102, roversod on 
other grounds 55 S.Ct. 133, 293 U. 
S. 186, 79 LEcl. 276. 

Purxiose and intent 

(1) Limitation -provisions ar(‘ 
passed to put an end to reconsidera¬ 
tion of what has once been heard 
and decided and they presupposes 
that the original decision may have' 
been erroneous.—Bennct v. llelvf'r- 
ing, C.C.A., 137 P.2d 537, 149 A.I...TI. 
1116. 

(2) Congress, in prescribing limi¬ 
tations for an assessment 'Of iiKiome 
tax against a fiduciary under stat¬ 
ute providing for collection of tax 
against transferred assets, int(*nd<*d 
to follow the same limitation as ex¬ 
isted with respect to proceeding to 
collect the tax from the original tax¬ 
payer in other ways.—U. S. v. Mot- 
singer, .C.C.A.N.C., 123 P.'2d 586. 

(3) The statute fixing a period of 
four years for assessment if a cor¬ 
poration makes no return of tax im¬ 
posed by the statute, but each share- 
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ute, an assessment, in order to be timely, must be 
made before the expiration of the period limited 
by statute.^^ 

Assessment against transferee. Under the In¬ 
ternal Revenue Code, 26 U.S.C.A. § 311 (b), and 
similar statutes, assessment of the liability of a 
transferee in respect of income taxes may be made 
within one year after the expiration of the period 
of limitation” for assessment against the taxpayer, 
and, under Internal Revenue Code, 26 U.S.C.A. § 
1025 (b), and similar statutes, a like rule obtains 
as to assessment of liability of a transferee or 
fiduciary in respect of gift taxes.92 After the com¬ 
missioner has made an assessment against, and col¬ 
lected the entire amount of a corporation’s taxes 
from, one of the stockholders to whom corporate 
assets were transferred on dissolution, he is with¬ 
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out power to make assessments against other stock- 
holders.^2 

Computation of statutory period. Starting with 
the date of the act fixed by statute as the one from 
which limitations shall run unless, as discussed in¬ 
fra § 657, the running of the period is suspended, 
the period of limitations runs continuously for the 
full length of the time prescribed by statute, but 
no longer. 

Prematurity. A deficiency assessment is pre¬ 
mature when made before the expiration of the 
period, following the mailing of the deficiency no¬ 
tice, during which the making of an assessment is 
prohibited by statute.^5 There is authority both 
for96 and against^*^ the proposition that a prema¬ 
ture assessment is void. 
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holder returns his distributive share 
of the net income, was adopted to 
set a period of limitations where no 
return is filed by an association, but 
returns are filed by the members, 
and is intended to limit rather than 
to enlarge the time for assessment 
in such case.—Germantown Trust 
Oo. V C. I. R, 60 S.Ct. -566, 309 U.S. 
304, 81 L.Ed. 770. 

Bight of taxpayer 

In support of the application of 
such a statute, it is said that a tax¬ 
payer has the right to know that, in 
absence of fraud, of conscious decep¬ 
tion, or of conduct tantamount to 
fraud, there is a definitely limited 
period of time within which govern¬ 
ment may attempt to assess an ad¬ 
ditional tax.—Grand Central Public 
Market v. U. S., D.C.Cal., 22 P.Supp. 
119, appeal dismissed, C.C.A., U. S. 
V. Grand Central Public Market, 98 
P.2d 1023. 

90. U.S.-—U. S. V. Ayer, D.C.Mass., 

7 ■p.2d 478, reversed on other 

grounds, C.C.A., 12 F.2d 194— 

■Triplex Safety Glass Co. of North 
America v. Latchum, D.C.Del., 44 
P.Supp. 43-6, affirmed, C.C.A., 131 
P.2d 1023—In ro Archer, D.C.N.Y., 
1 P.Cas.No.506, 9 Ben. 427, 24 Int. 
Rcw.Rec. 110. 

Date of comanissiouer’s signing 
list attached to assessment certifi¬ 
cate may be considered date of ofll- 
cial action in determining whether 
assessment is made within statutory 
period.—Welch Ins. Agency v.. Brast, 

• C.C.A.W.Va., 5-5 P.2d 60, certiorari 
denied 52 S.Ct. 457, 285 U.S. 555, 76 
I^.Rd. 944. 

Assessments hel^ timely 

• U.S.—ICetcham v. C. I. B., C.C.A., 142 

P.2d 99C—Pressed Metals of Amer¬ 
ica V, Woodworth, O.C.A.Mich., 119 
1^.2d 210—Richmond, P. & P. K. 
Co. V. Parly, CC.A.Va., 97 ■p.2d 312 
—Standard Oil Oo, of California v. 


U. S, C.C.ACaL, 90 F.2d 571, cer¬ 
tiorari denied 58 S Ct. 143, 302 U. 
S. 741, 82 L.Ed. 573—Anderson v. 
Bass, C.C.A.Tex., 88 F.2d 185— 

. California Iron Yards Corporation 

V. C. I. R., C.C.A., 82 P.2d 776, cer¬ 
tiorari denied 5'7 S.Ct. 15, 299 U.S 
553, SI L.Ed. 407—Flynn v. O. 1. 

R, aC.A.A]a., 77 P.2d 180, fol¬ 
lowed in McIntyre Lumber & Ex¬ 
port Co. V. C. I. R., 77 F.2d 1006— 
Sivley V. C. I. R, C.C.A., To F.2d 
916—C. I. R. V. Renyx, C C.A., 66 
P.2d 260—Ralston Purina Co. v. U. 

S. , Ct.Cl., 58 F.2d 106'5, certiorari 

denied 53 S.Ct. 594, 289 US. 732, 
77 L.Ed. liSl—City Nat. Bank v. 
C. I. R, C.CA., 55 P.2d 1073, cer¬ 
tiorari denied City Nat. Bank of 
Wichita Falks, Tex. v. C. I. R , -52 
S.Ct. 643, 286 US. 561, 76 L.Ed. 
1291—U, S. V, Garfunkel, D.C.N. 
Y., 52 F.2d 727—Baumgartner v. C. 
I. R., C.C.A, 51 F.2d 472, certio¬ 
rari denied 52 S Ct. 129, 284 U.S. 
674, 76 L.Ed, -570—Paso Robles 

Mercantile Co. v. C. I. R., C.C.A., 
33 F.2d 653, certiorari denied Paso 
Robles Mercantile Co. v. Lucas, 50 
S.Ct. 40, 280 U.S. 695, 74 L.Ed. 
642—Bank of Commerce v. Rose, 
E.C.Ga., 26 'P.2d 365—U. S. v. Fish¬ 
er, D.C.Mich., '57 P Supp. 410— 
Smith V. U. S., D.C.Pa., 22 F.Supp. 
1011—First Trust Co. of St. Paul 
V. U. S., D.C.Minn., 15 F.Supp. 634 
—Anderson v. U. S., Ct.Cl., 15 P. 
Supp. 226, certiorari denied 58 S. 
Ct. 13, 302 U.S. 695, -82 L.Ed. 537, 
rehearing denied '58 S.Ct. 133, 302 
U.S. 775", 82 L.Ed. 600—Continen¬ 
tal Oil Co. V. U. S., Ct.Cl., 14 P. 
Supp. 533, certiorari dismissed 57 
S.Ct. 30, '299 U.S. 610, 81 L.Ed. 378, 
and certiorari denied 57 S.Ct. 921, 
301 U.S. 694, 81 L.Ed. ‘1349. 

91. U.S.—Flynn v. C. I. R., C.C.A. 

Ala., 77 F.2d 180, followed in Mc¬ 
Intyre Lumber & Export Oo. v. C. 
I. R„ 77 F.2d 1006—City Nat Bank 
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V. C. I. R, C.C.A., 55 P2d 1073, 
certiorari denied City Nat. Bank of 
Wichita Palls, Tex. v. C. 1. R, 52 
set. 643, 286 U.S. 561, 76 L.Ed. 
1294. 

D.C—Continental Oil Co. v. Helver¬ 
ing, 100 P.2d 101, 69 AppD.C. 236. 
Under former revenue acts, where 
the period of limitation for assess¬ 
ment had run in favor of a corpo¬ 
ration, it had also run in favor of a 
transferee of property of the corpo¬ 
ration.—C. I. R. V. Bryson, C.C.A., 
79 F.2d '397. 

92. U.S—Moore v. C I. R, C.CA, 

146 P 2d 824—Fletcher Trust Co. 
V C. I R., C C.A , 141 F.2d 36, cer¬ 
tiorari denied 65 S.Ct 36, 323 U.S. 
711, 89 LEd. 572—Winton v. 

Reynolds, D.C.Minn., ‘57 P.Supp. 
565. 

93. U.S.—Phillips-Jones Corpora¬ 
tion V. Parmley, Pa., 58 S.Ct 197, 
302 U.S. 233, 82 L.Ed. 221 

94. U.S.—U. S. V. Continental Nat. 
Bank & Trust Co., C.C.A.Til., 94 
P.2d 81, affirmed 59 S.Ct 308, 305 
U.S. 398, 83 L.Ed. 249—Price & 
Lucas Cider & Vinegar Co. v Lu¬ 
cas, D.CKv., 37 P2d 922, affirmed, 
C.C.A., 45 F.2d 1004. 

95. U.S.—Lehigh Portland Cement 
Co. V. U. S., CtCl., 30 F.Supp. 217. 
Prior to Revenue Act of 1924, the 

commissioner could make an imme¬ 
diate assessment whenever he dis¬ 
covered a deficiency —Moore v. 
Cleveland Ry. Co., C.C.A.Ohio, 103 
P.2d 656. 

9S. U.S.—U. S. v. Barber, D.C.Md., 

24 FSupp. 229. 

Assessment held illegal 
XJ.S.—U. S. y. Yellow Cab Co., C.C. 
A.ia, 90 'F.2d 6’99. 

97. U.S.—^Lehigh Portland Cement 

Co. V. V. S.. CtCLi 30 F.Supp. 217. 
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Amortizaiion allowance. A special limitation, 
found in some revenue acts enacted during, and 
within a few years after, the First World War, 
concerning amortization allowances in respect of 
war facilities, was accorded effect ,*98 and a provi¬ 
sion for assessment at any time of a deficiency at¬ 
tributable to a change in an amortization deduc¬ 
tion tentatively allowed was held to be confined 
in its application to a change in the original al¬ 
lowance proposed by the taxpayer in his return and 
accepted automatically and without investigation by 
the commissioner.99 

Failure to file return. A statute providing that, in 
the case of a failure to file a return, the tax may be 
assessed at any time clearly presupposes that the tax¬ 
payer was under a duty to file a return and has failed 
to perform itj^ and it applies where a required 
return has not been filed^ within the time prescribed 
by law.8 Its obvious purpose is to give the revenue 
officials unlimited time to assess the tax where the 
necessary data for determining the amount of the 
tax is lacking because of the taxpayer's fault in 
failing to supply it in the form of a return and 
the statute should not be construed to cover a case 
where the United States has obtained the necessary 
data by seizure of the taxpayer’s books and has 


made it impossible for him to file a return by de¬ 
nying him access to them.® 

§ 653. Limitations Applicable 

The courts have applied the various statutes of limi¬ 
tations which are applicable to the assessment of in¬ 
ternal revenue taxes. 

Under the facts in particular cases, the courts 
have applied the period of limitations applicable to 
estate taxes,® the tax liability of a transferee for 
gift taxes,income taxes generally,® and income 
taxes where the taxpayer omits from gross income 
an amount properly includable therein which is in 
excess of twenty-five per cent of the amount of 
gross income stated in the return.9 

A statute prescribing a general limitation as to 
assessment of income taxes has no application 
where no return is filed and the statute pre¬ 
scribing a longer limitation for assessment of in¬ 
come taxes against a corporation, where the cor¬ 
poration has not made a return but each of the 
shareholders has included in his return his dis¬ 
tributive share of the net income of the corpora¬ 
tion, is inapplicable where the corporation has filed 
a return, even though the return may be incom¬ 
plete in that it fails to compute a tax.^i The Unit¬ 
ed States is not bound by state statutes of limita¬ 
tions unless congress provides that it shall be.^^ 


98. U.S.—Norton Co. v. C. 1. R., C. 
C.A., 50 F.2d 664. 

99. U.S.—Fifth Ave. Uniform Co. v. 
C. I. R., C.C.A., 70 F.2cl 677—C. I. 
R. y. Ohio Falls Dye & Finishing 
Works, C.C.A., 50 F2d 660. 

1. U.S—Balkan Nat. Ins. Co. v. C. 
I. R, C.C.A., 101 F.2d 75. 

Where excess profits tax return 

under proper form was not filed by 
a partnership required to file it, as¬ 
sessment was not barred by limita¬ 
tion.—McDonnell v. U. S., Ct.Cl, <59 
F.2d 295, certiorari denied 53 S.Ct 
95, 287 US. 648, 77 L Ed. 560. 

2. U.S.-r-Robinette v, C. I. R., C.C. 
A., 139 F.2d 285, certiorari denied 
64 S.Ct. 1155, 322 U.S. 74-5, 88 L. 
Ed. 1577, rehearing denied 64 S.Ct. 
1283, 322 US. 722, 88 D.Ed. 1597. 

3. D.C—Crocker v. Helvering, 76 F. 
2d 974, 64 App.D.C. 204, certiorari 
denied 56 S.Ct. 112, 296 U.S. 596, 
80 L.Ed. 422. 

4. U.S.—Balkan Nat. Ins. Co. v. C. 
I. R, CCA., 101 F.2d 7-5. 

5. U S.—Balkan Nat. Ins. Co. v. C. 
I, R., supra. 

6. U.S.—U. S. V. Ayer, D.C.Mass , '7 
F.2d 478, reversed on other 
grounds, C.C.A., 12 F.2d 194. 

7. U.S.—Moore v. C. I. R, C.C.A., 
146 F.2d 824. ' 


8. U.S.—Germantown Trust Co. v. 
C. I. R., -60 S.Ct. 566, <^09 U.S. 304, 
84 D.Ed. 770—Signal Oil & Gas 
Co. V. U. S., C.C.A.Cal., 125 F.2d 
476—Marshall’s Heirs v. C. I. R., 
C.C.A., Ill F.2d 935, certiorari de¬ 
nied Marshall Heirs v. C. I. R., 61 
S.Ct. 13, 311 U.S. 658, 85 D Ed. 422 
—Griffiths V C. I. R., C C.A., 50 F. 
'2d 782 —Geuder, Paeschke & Frey 
Co. V. C. I. R., C.C.A., 41 F.2d 308 
—U. S. V. Rosebush, D.C.Wis., 45 
F.Supp. 664. 

DC.—Joy Floral Co. v. C. I. R., 2'9 
P.2d '865, 58 App.D.C. 277. 

Income and excess profits tax 
U.S.—C. I. R. V. Oswego & S. R. Co., 
C.C.A., 62 F.2d '518, affirmed Hel¬ 
vering V. Oswego & S. R. Co., 54 
S.Ct. 95, 290 U.S. 591, '78 L.Ed. 521, 
petition entertained '54 S.Ct. 855, 
292 U.S. 612, 78 L.Ed. 1472, rehear¬ 
ing denied 55 S.Ct. 3, 293 U.S. 191, 
79 L.Ed. 281—U. S. v. Mabel Ele¬ 
vator Co., DC.Minn., 17 F.2d 109. 

9. U.S.—O’Bryan v. C. I. R., C.C. 

A., 148 F.2d 456—Meurer Steel 

Barrel Co. v. C. I. R., C.C.A., 144 
P.2d 282, certiorari denied 65 S.Ct. 
864, 324 U.S. 860, 89 L Ed. 1417, 
rehearing denied 65 S.Ct. 1182, 325 

U. S. 892, 89 L.Ed. 2004—Ketchara 

V. C. I. R., C.C.A., 142 P.2d 996— 
Reis V. C. I. R., C.C.A., 142 F.2d 
900—Poster’s Estate v. C. I. R., 
C.C.A.Pla., 131 P.2d 406. 
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Care and good faith on part of 
taxpayer will not prevent applica¬ 
bility of statute.—O'Bryan v. C. I. 
R., C.C.A, 148 F.2d 456. 

Taxpayei*’s intention is immaterial 
U.S.—Meurer Steel Barrel Co. v. C. 
I. R., C.C.A., 144 F.2d 282, certio¬ 
rari denied 65 S.Ct. 864, '324 U.S. 
860, '89 L.Ed. 1417, rehearing de¬ 
nied 65 S.Ct. ll'S2, '32'5 U.S. ,892, 89 
L.Ed. 2004—Ewald v. C. I. R., C.C. 
A, 141 F.2d 750. 

10. U.S.—Robinette v. C. I. R., C.C. 
A., 139 F.2d 285, certiorari denied 
64 S.Ct. 1155, 322 US. 745, 88 L. 
Ed 1577, rehearing denied 64 S.Ct. 
1283, 322 U.S. 772, 88 iL.Ed. 1597. 

Assessment at any time in absence 
of filing of return see supra § 652. 

11. U.S.—Germantown Trust Co. v. 
C. I. R., 60 S.Ct. '566, 309 U.S. 304, 
84 L.Ed. 770 

12 . US.—Phillips v. C. I. R., 51 S. 
Ct. 608, 283 U.S. 589, 75 L.Ed. 1280, 
affirming, C.C.A, 42 'P.2d 177, cer¬ 
tiorari granted 51 S Ct. 82, 282 XL 
S. 828, '75 L.Ed. 738. 

Action against dissolved corporation 
A state statute imposing a short 
period of limitation for commencing 
an action against a dissolved corpo¬ 
ration to enforce a liability incurred 
before dissolution docs not prevail, 
in respect of assessment of income 
taxes against the corporation, over 
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§ 654. Commencement of Period of Limita¬ 
tions 

The return contemplated by the statutes making the 
filing of the return the beginning of the period of limita¬ 
tion for the assessment of income, estate, or gift taxes 
is a completed return which is filed by the taxpayer at 
the close of the taxable period and at least substantially 
complies with the law relating to returns for the tax in 
question. 

The statute of limitations for assessment of in¬ 
come, estate, or gift taxes against the original tax¬ 
payer commences to run on the filing of the re¬ 


turn.^3 The return which is necessary and suffi¬ 
cient to start the statute of limitations running is 
one which is authorized^^ and required^^ for the 
tax in question is verified^'^ and filed with the 
collector of internal revenue^^ at the place where 
it is required by law to be filed covers the en¬ 
tire taxable period involved ,*20 and at least sub¬ 
stantially complies with the law^i by stating, where 
income taxes are involved, gross income, deduc¬ 
tions, and credits^^ with such definiteness as will 
permit assessment.^3 Also, the return contemplated 


a federal statute allowing a longer 
period for assessment of the tax.— 
Monarch Mills v. Jones, C.C.A.S.C, 
59 F.2d 502. 

13. U.S —Helvering v. Campbell, C 

C.A., 139 F.2d 86'5—C. I. R. v 
Krug, C.C.A., 7.8 F.2d 57~National 
Paper Products Co. v. Helvering, 
C.C.A., ‘69 P.2d '857, reversed on 
other grounds 55 S.Ct 132, 293 XJ.S 
183, 79 L.Ed. 274—Globe Gazette 
Printing Co. v. U. S., Ct.Cl., 13 F. 
,Supp. 422, certiorari denied ‘56 S. 
'Ct. 952, 298 U.S. 682, 80 L.Ed. 

1403. 

14. U.S.—Ralston Purina Co. v. U. 
S., Ct.Cl., 58 P.2d 1065, certiorari 
denied 53 S.Ct. 594, 289 U.S. 732, 
77 LEd. 1481—U, S. v. National 
‘Tank & Export Co., C.C.A.Ga., 45 
F 2d 1005, certiorari denied Na¬ 
tional Tank & Export Co. v. U. S., 

51 set. 487, 283 U.S. 839, 75 L. 
Ed. 1450. 

•15, U.S.—C. I. R. V. Krein Chain 

Co., C.C.A., 72 F.2d 42i—Valen- 
tine-Clark Co. v. C. I. R., C.C.A.. 

52 F.2d 346. 

le. U.S.—C. L R. V. National Land 
& Construction Co., C.C.A., 70 P. 
2d !349—Atterbury v. U. S., Ct.Cl., 
•59 F,2d 300. 

U.S.—U. S. V. National City Bank of 
New York, D.C.N.Y., 21 P.Supp. 
'791. 

Personal holding company's surtax 

Whore personal holding company 
filed usual corporation income tax 
returns, but did not Ale required sep- 
ara((5 returns for surtax on personal 
holding company, the .statute of lim¬ 
itations as to personal holding com¬ 
pany’s surtax did not commence to 
run.—0. X. R. v. Xjane-Wells Co., 64 
S.Ct. 511, '321 U.S. 211), 88 Xj.Ed. ,684. 
Investigation 

With rt^Hpoct to limitations, ac¬ 
tions of revenue agents in investi¬ 
gating laxpayiT’s r<*cords did not Ax 
assc^ssnunit date.—Crowidl Elevator 
■ Co. V. Allen, D.C.N(‘b., 43 XL2d 772. 

Xtetum Hied before passage of 
statute may start the running of 
the limitation prescribed by the 
statute where the statute is retro- 
mclive to a date ;prior to the Hllng of 
ithe .return. 


U.S.—Zellerbach Paper Co. v. Hel¬ 
vering, 55 set. 127, 293 U.S. 172, 
79 LEd 264—National Paper 

Products V. Helvering, 5‘5 S Ct 
127, 293 U.S. 172, 79 L.Ed. 264— 
Valentine-Clark Co. v. C. 1. R, C 
C.A., 52 P.2d 346—Myles Salt Co 

V. C. I R, C.CA., 49 P.2d 232. 
D.C.—Isaac Goldmann Co v. Burnet, 
51 F.2d 427, 60 App.D C. 265. 

17. U.S.—Lucas v. Pilliod Lumber 
Co, 50 S.Ct. 297, 281 U.S. 245, 74 
L.Ed. 829, 67 A.L R 1350—Uhl Es¬ 
tate Co. V. O. I. R, C.C.A , 116 F. 
2d 403—C. X. R. v, Krug, C.C.A, 78 
F.2d 57—Valentme-Clark Co. v. C 
I. R, C.CA., 52 F2d 346. 

18. Delivery to, or filing with, in¬ 
ternal revenue agent is not a filing 
with the collector so as to start the 
running of the statute of limitations. 
—O’Bryan Bros. v. C. I. R, C.C.A., 
12 7 P.'2d 645, certiorari denied 63 
S.Ct. 11, 317 U S. 647, .87 L.Ed. 521— 

W. H. Hill Co. V. C. I. R, C.C.A., 64 
F.2d 506, certiorari denied W. H. 
Hill Co, by Union Guardian Trust 
Co. V. Helvering, 54 S Ct. 126, 290 U. 
S. 691, 7.8 L.Ed. 595. 

19. U.S.—Helvering v. Campbell, C. 
C.A., 139 F.2d 865—Robinette v. C. 
I. R., C.C.A., 139 P.2d 285, certio¬ 
rari denied 64 S.Ct. 1155, 322 U.S. 
745, 88 L.Ed. 1577, rehearing de¬ 
nied 64 S.Ct. 1283, 322 U.S, 772, 88 
L.Ed. 1597. 

20. U.S.—C. I. R. V. Krein Chain 
Co., C.C.A., 72 P.2d 424—Valentine- 
Clark Co. V. C. 1. R., C.C.A., 62 P.2d 
346—Myles Salt Co. v. C. I. R., C.C. 
A., 49 P.2d 232. 

Return covering part of taxable year 

(1) Return covering only eight 

months of taxable year did not start 
running of statute of limitations.— 
U. S, V. National Tank & Ex'port Co., 
C.C.A.Ga., 45 1005, certiorari 

denied 51 S.Ct. 487, 283 U.S. 839, 76 
L.Ed. 1150. 

(2) Slatuto of limitations does not 
begin to run until last of several re¬ 
turns covering different parts of tax 
year is filed.—I'aso Robles Mercan¬ 
tile Co. V. C. I. R,, aC.A., 133 F.2d 
66'3, certiorari denied I^aso Robles 
Mercantile Co. v. I^ucaa, 50 S.Ct. 40, 
280 U.S. 696, 74 I..Ed. 642. 
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(3) Where taxpayer keeping books 
based on fiscal year ending June 30 
mistakenly filed return based on cal- 
■'ndar year, time to assess income 
for last six months of that calendar 
year did not begin to run until com¬ 
missioner had the facts on which to 
assess tax for fiscal year.—Helver¬ 
ing V. Brooklyn City R. Co., C.C.A., 
72 P.2d 274 

21. U.S.—John D. Alkire Inv. Co. v 
Nicholas, C.C-A.Colo., 114 P.2d 607 
—Cem Securities Corporation v. C. 
I. R, C.C.A., 72 F.2d 29*5, certio¬ 
rari denied 55 S Ct. 143, 293 U.S. 
613, 79 L.Ed 702—Valentine-Clark 
Co. V. C. I. R., C.CA., 52 P.2d 346 
—C I. R. V. Stetson & Ellison Co , 
C.C.A., 43 P.2d 553. 

Blank return and affidavit filed by 
receiver of an insolvent national 
bank did not constitute a “return” 
which started the running of the 
statute of limitations against assess¬ 
ment.—Kavanagh v. First Nat. Bank 
of Wyandotte, C.C.AMich., 139 F.2d 
309. 

22 . U.S.—Zellerbach Paper Co. v. 
Helvering, C.C.A., 69 F 2d 852, re¬ 
versed on other grounds 55 S.Ct. 
127, 293 U.S. 172, 79 L.Ed. 264. 

23. U.S.—Myles Salt Co. v. C. 1. R., 
C.C.A., 49 F.2d 232. 

Returns not disclosing information 
essential to making of assessments 
are not effective to start period of 
limitation running.—John D. Alkire 
Inv. Co. V. Nicholas, C.C.A.C 0 I 0 ., 114 
F.2d 607. 

Statement of items of gross in¬ 
come, deductions, and credits is nec¬ 
essary and sufficient.—National Con¬ 
tracting Co. V. C. I. R., C C A., 105 P. 
3d 488—Valentme-Clark Co. v. C. I. 
R., C.C.A., 62 F.2d 346. 

Two or more corpcitations 

(1) Income lax return, purporting 
to show combined income and ex¬ 
penses of two corporations succes¬ 
sively conducting business during 
tax year, but not operations of each 
corporation separately, was not suf¬ 
ficient compliance with statute gov¬ 
erning returns to start running of 
time for deficiency assessments.— 
tiem Securities Corporation v. C. I. 
1^., aC.A., 72 P.2d 295, certiorari de- 
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as the one which will start the statute running is 
the taxpayer’s completed return,24 as distinguished 
from a tentative return,25 the latter being insuffi¬ 
cient to start the statute running but as between 
an original return and an amended or supplemental 
return, the statute commences to run on the filing 
of the former,27 the return that is to start the stat¬ 
ute running being the one filed by the taxpayer at 
the close of the taxable period, even though sup¬ 
plementary information may modify or add to it.2S 

The statutory period for assessment of the tax 
liability of a transferee of property of the original 
taxpayer is to be computed from the date on which 
the period for assessment against the original tax¬ 
payer expired, and not from the date on which as¬ 
sessment against such taxpayer was actually 
made,29 

The statute of limitations for assessment of in¬ 
ternal revenue taxes other than income, estate, and 
gift taxes starts running when such taxes become 
due.20 

§ 655. Request for Prompt Assessment 

A statute providing a short period of limitation for 
the assessment of income taxes in certain classes of 
cases where a written request for prompt assessment is 


made is given effect when It Is applicable and a proper 
request is made. 

Under the Internal Revenue Code, 26 U.S.C,A. § 
275, and similar statutes, in the case of income re¬ 
ceived during the lifetime of decedent, or by his 
estate during the period of administration, or by a 
corporation contemplating dissolution, the tax shall 
be assessed within a certain period of time, shorter 
than the general period of limitation, after written 
request therefor has been made by the representa¬ 
tive of decedent’s estate, or by the corporation, 
where a written request therefor has been made by 
the representative of decedent’s estate, or by the. 

corporation.22 

§ 656. Effect of Erroneous, False, or Fraud¬ 
ulent Returns 

A tax may be assessed at any time In the case of a 
false or fraudulent return with intent to evade the tax;^ 
but an honest omission or Inaccuracy in the return has no 
effect on limitation, provided the return substantially 
complies with the law so as to start the limitation run¬ 
ning, and provided gross income omitted from the re¬ 
turn does not exceed twenty five per cent of that stated: 
therein. 

A statute allowing a tax to be assessed at any 
time in the case of a false or, fraudulent return 
with intent to evade the tax is^^ or is not24 ac- 


nied 55 S.Ct 143, 293 XJ.S. ‘613, 79 L. 
Ed. 702. 

(2) Consolidated return, which, did 
not set forth grross income, deduc¬ 
tions, and credits of separate corpo¬ 
rations, did not date begrinning: of 
limitation period for separate corpo¬ 
rations.—Lucas V. Colmer-Green 
Lumber Co., C.C.A., 49 F.2d 234. 

24. U.S.—Ralston Purina Co. v. XT. 
S.. Ct.Cl, 58 P.2d 1065, certiorari 
denied 53 S Ct. 594, 289 U.S. 732, 77 
L Ed. 1481—Globe Excelsior Oak 
Tanning Co, v. U. S., Ct.Cl., 2 P. 
Supp 470, certiorari denied '54 S. 
Ct. 47, 290 U.S, 627, 78 L.Ed. 546. 

25. U.S.—E. E. Atkinson & Co. v. 
Willcuts, C.C.A.Minn., 52 P.2d 1. 

26. XJ-S.—iLucas V. Pilliod Lumber 
Co., 50 S.CL. 297, 2-Sl US. '245, 74 
L.Ed. 829, 67 ALR 1350—Myles 
Salt Co. V. C. I. R., CC.A., 49 F2d 
232—U. S. V. National Tank & Ex¬ 
port Co., aCA.Ga., 45 P.2d 1005, 
certiorari denied 51 S.Ct. 48 7, 283 

U. S. 839, 75 L-Ed. 1450—Oak 
Worsted Mills v. U. S., 68 Ct.Cl. 
539. 

27. U.S.—Clifton Mfg. Co. v. U. S., 
S. a, 55 S Ct. 133, 293 U.S. 186 , 79 
L.Ed. 276—National Paper Prod¬ 
ucts Co. V. Helvering, 55 S.Ct. 132, 
293 U.S. 183, 79 L.Ed. 274—Thomas 

V. U S., D.C.Tex., 22 P.2d 1000. 

D C.—Isaac Goldmann Co. v. Burnet, 
51 F.2d 427, 60 App.P.C. 265. 

S8. U.S. — Zeller bach Paper Co. v., 


Helvering, 55 S.Ct. 127, 293 U.S. 
172, 79 L.Ed 264—^National Paper 
Products V. Helvering, 5’5 S.Ct. 127, 
293 U.S. 172, 79 L.Ed. 264. 
Calendar year return 

Limitation as to assessment of in¬ 
come tax started to run on filing of 
calendar year return, regardless of 
subsequent redetermination on fiscal 
year basis.—Mann v. U. S., Ct.Cl, 44 
F 2d 1005, certiorari denied 51 S.Ct. 
654, 283 U.S. 860, 75 L.Ed. 1466. 

29. U.S,—C. I. R. V. Gerard, C.C.A., 
78 F2d 485. 

30. U.S.—Standard Oil Co. of Cali¬ 
fornia V. U. S, C.C.ACaL, 90 P.2d 
571, certiorari denied 58 S.Ct. 143, 
302 U.S. 741, 82 L.Ed. 573—Oliver 
Typewriter Co. v. U. S., Ct.Cl., 14 
F.Su-pp. 543, certiorari denied 57 
S.Ct. 30, 299 U.S. 667, 81 L.Ed. 418. 

31. Statute is restricted to dece¬ 
dents’ estates in course of adminis¬ 
tration and to corporations which 
are to be dissolved.—Beverly Wall 
Paper Co. v. C. 1. R., C.C.A.. 98 P.2d 
211 . 

Statute is inapplicable 

(1) To request for assessment 
made by former executrix in own 
behalf.—Plaag v. C. I. B., C.C.A., 69 
P.2d '516. 

(2) To tax assessed against de¬ 
ceased transferee for Unpaid income 
tax assessed against transferor.— 
C. I. K. V. Hulburd, C.C.A., 76 P.2d 
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736, reversed on other grounds 56 S. 
Ct. 197, 296 U.S. 300, 80 L.Ed. 242. 

32. U.S.—Beverly Wall Paper Co. v. 
C, I. R., C.C.A., 9‘8 P. 2 d 211—Maf- 
fitt V. Becker, C.C.A.Mo., 65 F.2d 
880. 

Only conditions imposed on giving 
of request for prompt assessment of' 
taxes against corporation contem¬ 
plating dissolution are that request 
be written and that it shall not pre¬ 
cede the tax return.—Beverly Wall' 
Paper Co. v. C. I. R., C.GA., 98 F.2d 
211 . 

Particular letter held not sufficient 
compliance with statute 
U.S.—Esperson v. C. 1. R., CC.A., 49 
F.2d 259, certiorari denied Stewart 
V. Burnet, 52 S.Ct. 35, 284 U.S. 658, 
76 L.Ed. 558, and Esperson v. Bur¬ 
net, 52 S.Ct. 36, 284 U.S. 658, 76 
L.Ed. 558. 

Piling with collector of internal 
revenue is proper.—Mafiltt v. Becker, 
C.C.A.MO., ‘65 F.2d 880. 

33. U.S.—Hanby v. C. I. R., C.C.A., 
67 F.2d 125—McClure v. U. S., 48 
F.Su'Pp. 531, 98 CtCl. 381. 

34. U.S.—Mitchell r. C. I. R., C.C.A. 
Ga., 118 F.2d 308—Griffiths v. C. I. 
R., C.C.A., 50 F.2d 782'. 

Burden of proving fraud is on 
commissioner of internal revenue.— 
Mitchell V. C. I. R., C.aA.Ga., 118 F: 
2d 303. 
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corded effect accordingly as the evidence and find¬ 
ings do or do not bring the case within it The 
fraud contemplated by the statute is actual, inten¬ 
tional wrongdoing 5 and the intent contemplated 
is a specific purpose to evade a tax believed to be 
'owing.s® Mere negligence, whether slight or great, 
does not make the statute applicable,^'^ and the 
limitation otherwise applicable is not tolled or nul¬ 
lified, nor is the taxpayer deprived of the pro¬ 
tection thereof, by an honest omission, mistake, 
or inaccuracy which prevents the return from con¬ 
stituting a strict compliance with the law,^^ where 
the return substantially complies with the law and 
consequently is sufficient to start the limitation run¬ 
ning, as considered supra § 654. Although an omis¬ 
sion of gross income exceeding twenty five percent 
of that stated in the return makes a longer limi¬ 
tation applicable, as considered supra § 653, that is 
its only effect.^^ 

Under earlier statutes relating to income or cor¬ 
poration excise taxes, there was a longer period of 
limitation for assessment in cases of erroneous, 
false, or fraudulent returns,^® or in cases of false 
or fraudulent returns; and the word ^Talse,^^ as 


used in statutes of the latter class, was construed 
to include a case where the return was merely 
untrue or incorrect and not fraudulent.^! 

§ 657. Suspension of Limitations 

The running of a statute of limitation'a for assess¬ 
ment of income, estate, or gift taxes is, by virtue of ex¬ 
press statutory provision, suspended, after the mai’ing 
of a deficiency notice, for the period during which the 
commissioner is prohibited from making the assessment, 
and for sixty days thereafter. 

The provisions of the Internal Revenue Code, 26 
U.S.C.A. § 277, and similar statutes, that the stat¬ 
ute of limitations shall, after the mailing of a de¬ 
ficiency notice, be suspended for the period during 
which the commissioner of internal revenue is pro¬ 
hibited from making the assessment, and for sixty 
days thereafter, are accorded effect'^^ respect of 
such periods, during which the commissioner is pro¬ 
hibited by statute from making an assessment, such 
as the period allowed the taxpayer for filing a pe¬ 
tition with the tax court for a redetermination of 
the deficiency,^^ and, where such a petition has 
been filed, the time during which the redetermina¬ 
tion proceeding is pending before the court and 
until its decision has become final.^^ This is true 


35. U.S.—Mitchell v. C. I. R., supra. 

36. U.S.—Mitchell v. C. I. R., supra. 

37. U.S.—Mitchell v. C. I. R., supra. 

38. U.S.—Bennet v. Helvering-, C.C. 
A., 137 F.2d -537, 149 A UR. 1146— 
Oliflon Mfff-. Co. V. C. I. R., C.C.A., 
137 F.2d 290, 1 50 A.L.R. 749—U. 
S. V. Mabel Elevator Co., E.C. 
Minn., 17 F.2d 109. 

38. US.—Clifton Mfff. Co. v. C. I. 
n CC.A., 137 F.2d 290, 150 A.U.R. 
749. 

40. U.S.—XL S. V. Chicag:o & EJ. I. 
Ry. Co., D.C.IIL, 298 F. 779. 

41. U.S.—Eliot Nat. Bank v. Gill, 
Mass., 218 F. COO, 134 C.C.A. 358. 

133 C.X p 356 notes 74 [b], 78 [a]. 

42. U.S.—Brooks v. Driscoll, C.C.A. 

Pa., 114 F.2d 42'6—First Nat. Bank 
of Chicafe-o v. C. ’'T. H., C.C.A., 112 
F.2d 260, certiorari denied 61 S.Ct. 
72, 311 U.S. 691, 85 L.Ed. 447— 
Collins V. Woodworth, C.C.A.Mich., 
109 F.2d 628—Sanborn v. Hclver- 
inp:, C.C.A., 108 F.2d 311—C. I. R. 
V. Gerard, C.C.A., 78 F.2d 48'5— 
American Equitable A.ssur. Co. of 
New York v. Hclvering, C.C.A., 68 
F.2d 46—Parrott v, McLaughlin, C. 
CA-Cal., 67 I^.2d 397—Mutual 

Lumber Co. v. X^oc, C.C.A.Wash., 
'66 F,2d 904, certiorari denied 54 
S.Ct. 373, 290 U.S. 706, 78 L.Ed. 
one— Smith v. U. S., D.C.Pa., 22 
F.Supp. 3 011—Olds Sc Whipple v, 
U. S., Ct.Cl., 22 F.Supp. 809. 

Pa.—In re Nicola's Estate, Orph., 89 
Plttsb.Leg.X 56. 


TTuder Revenue Act of 1924 § 277 (h) 

U.S.—^W. P. Brown & Sons Lumber 
Co. V. C. I. R., CC.A., 38 F.2d 425. 
affirmed W. P. Brown & Sons Lum¬ 
ber Co. V. Burnet, 51 S.Ct. 140, 282 
U.S. 283, 75 L.Ed. 343—Price & 
Lucas Cider & Vinegar Co. v. Lu¬ 
cas, D.C.Ky., 37 F.2d 922, affirmed, 
CC.A., 45 P.2d 1004—Pnrish-Wat- 
son Co. V. Anderson, D C N.Y., 34 
F.2d 322—Anderson v. U. S., Ct CL, 
15 F.Supp. 225, certiorari denied 
58 S.'Ct. 13, 302 U.S. 695, 82 L.Ed. 
537, rehearing denied 58 S.Ct. 3 33, 
302 U.S. 775, 82 L.Ed. 600—Globe 
OaKette Printing Co. v. U. S., Ct. 
CL, 13 F.Supp. 422, certiorari de¬ 
nied 66 S.Ct. 962, 298 U.S. 682, 80 
L.Ed. 1403. 

D.C.—Neiman-Marcus Co. v. Lucas, 
41 P.2d 300, 59 App.D.C. 328. 

43. U.S.—C. I. R. V. Gerard, C.C.A., 
78 F.2a 485—Smith v. U. S., D.C. 
Pa., 22 F.Supp. 1011. 

44. U.S.—Tooley v. C. L R., C.C.A., 
121 lL2d 350—U. S. v. Continental 
Nat. Bank & Trust Co., C.C.A.IIL, 
94 F.2d 83, affirmed 59 S.Ct. 308, 305 
U.S. 398, 83 L.Ed. 249—C. I. R. v. 
Hulburd, C.C,A., 76 F.2d 736, re¬ 
versed on other grounds 56 S.Ct. 
197, 296 U.S. 300, 80 L.Ed. 242— 
Von Weis© v. C. I. R., C.C.A., 69 F. 
2d 439, certiorari denied 04 S.Ct. 
866, 292 U.S. 665, 78 L.Ed. 3504— 
American Equitable Assur. Co. of 
New York v. Holvcring, C.C.A., 68 
F.2d 46—WoiUer v. C. I. R., CC.A., 
64 I^.2d 480—Atlas Plaster & Fuel 
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Co. V. C. I. R., C.C.A.. 55 P.2a 802 
—Continental Oil Co. v. U, S., Ct. 
CL, 14 F.Supp. 533, certiorari dis¬ 
missed 57 set. 30, 299 U.S. 510, 81 
LEd. 378, and certiorari denied 57 
set. 921, 301 U.S. 694, 81 L.Ed. 
1349. 

D.C.—Buzard v. Helvering, 77 F.2d 
391, 64 App.DC. 268. 

Appeal by interlopers 

Appeal taken by individuals and 
transferee of two corporate taxpay¬ 
ers and subtransferoe of another tax¬ 
payer from deficiency income tax as¬ 
sessment did not suspend running of 
statute against deficiency income tax 
assessment.—Gott v. Live Poultry 
Transit Co., 153 A. SOI, 17 Del.Ch. 
288. 

lEstoppel to assert irregularity of 
appeal 

(1) Trustees of dissolved corpo¬ 
ration to whom corporation’s assets 
were distributed were estopped to 
assert defense of limitations in pro¬ 
ceedings to collect from them tax de¬ 
ficiencies assessed against corpora¬ 
tion, where defense was based on 
irregularity of appeal filed by them 
whereby they obtained delay.—Buz- 
ard v. Helvering, 77 F.2d 391, 64 App. 
D.C. 268. 

(2) Xt has been held, however, 
that transferee of taxpayer is not 
estopped to deny validity of appeal 
relied on to suspend running of stat¬ 
ute, whore government had posses¬ 
sion of facts.—Gott V. Live Poultry 
Transit Co., 153 A, 801, 17 Del.Ch. 
288. 
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where the notice of deficiency is mailed before the 
expiration of the time limited by statute or waiv¬ 
er, not where it is mailed thereafter.^6 The 
mailing of a deficiency notice does not suspend the 
running of the statute of limitations with regard to 
another item covered by a subsequent notice pro¬ 
ceedings before the tax court for redetermination 
of an assessment against a transferee do not sus¬ 
pend the running of the statute as to assessment 
against another transferee for the same deficien¬ 
cy and a petition for review by the circuit court 
of appeals of the order of the tax court does not 
suspend the running of the statute where the tax¬ 
payer does not file a bond.'^^ Suspension by pro¬ 
ceedings before the tax court does not continue in¬ 
definitely or for more than a reasonable time where 
the petitioner has died and no one applies for sub¬ 
stitution of a party or dismissal for lack of a nec¬ 
essary party or want of jurisdiction.^^ 

At the end of the suspension, any part of the 
statutory period that has not run is available to 
the commissioner for making an assessment.^! 
However, the statutory provisions dealing with 
suspension do not suspend a waiver and the full 
portion of the waiver period remaining unexpired 
when the notice of deficiency was mailed is not 
available for assessment at the expiration of the 
sixty-day period following the final decision of the 
tax court. sixty-day period is available for 


assessment of the tax^^ and it affords ample time 
therefor if the waiver period is insufficient for this 
purpose.55 

Additional or supplemental return does not tol] 
a limitation which began to run on the filing of 
the original return, 

§ 658. Operation and Effect of Limitations 

Although other matters may not be affected, an as¬ 
sessment is barred, in the absence of an effective waiverj 
after the expiration of the period for assessment pre¬ 
scribed by the statute. 

After the expiration of the period for assessment 
prescribed by the applicable statute of limitations, 
assessment is barred,and, in the absence of a 
waiver, if a purported one is made, it is invalid. 
There is no alternative but to give effect to the 
statute where there is no act or omission on the 
part of the taxpayer which estops him from plead¬ 
ing the statute, and the commissioner of internal 
revenue, with knowledge of the contention of the 
taxpayer that a certain item was accruable in a 
particular year, failed to make a timely assessment 
for that year.S^ 

On the other hand, where a tax has been timely 
assessed, a subsequent computation not constitut¬ 
ing an assessment is not affected by the fact that 
it is made after the expiration of the statutory pe¬ 
riod for an assessment.^® A taxpayer may make a 


45. TJ.S.—Continental Oil Co. v. TJ. 
S., Ct.CL, 14 F.Supp. 633, certio¬ 
rari dismissed 57 S.Ct. 30, 299 XJ. 
S. 510, 81 L.Ed. 378, and certiorari 
denied 57 S.Ct. 921, 301 U.S. 694, 81 
L.Ed. 1349—American Natural Gas 
Co V. U. S., CtCL, 13 F.Supp. 69, 
certiorari denied 57 S.Ct. 10, 299 

U. S. 547, 81 L.Ed. 403. 

Similar concltisioii under Internal 
Revenue Act of 1924 
U.S.—Insley Mfg-. Co. v. Thurman, C. 
C.A.Ind., 33 F.2d 441. 

46. U.S.—^William C. Atwater & Co. 

V. Bowers, C C.A.N.T., 74 F.2d 253. 
Del.—Gott V. Live Poultry Transit 

Co., 153 A. 801, 17 Del.Ch. 288. 

47. U.S.—C. 1. R. V. Wilson. C.C.A., 
60 P.2d 501. 

48. U.S.—C. I. R. V. Krug-, C.C.A., 78 
P.2d 57. 

49. U.S.—Continental Oil Co. v. U. 
S., Ct.Cl., 14 F.Supp. 533, certiorari 
dismissed 57 S.Ct. 30, 299 U.S. 510, 
81 L.Ed. 378, and certiorari denied 
57 S.Ct. 921, 301 U.S. 694, 81 L.Ed. 
1349. 

50. U S.—U. S. V. Continental Nat. 
Bank & Trust Co., Ill., 59 S.Ct. 308, 
305 U.S. 398, 83 L.Ed. 249. 

51. U.S.—Brooks v. Driscoll, C.C.A. 
Pa., 114 F.2d 426—Olds & Whipple 
V. U. S.. CtCl., 22 F.Supp. 809. 


52. U.S.—^Hoosac Mills Corporation 
V. C. I. R., C.C.A., 75 F.2d 462. 

53. U.S.—^Hoosac Mills Cbrporation 
V. C. I. R., supra. 

54. U.S.—Olds & Whipple v. U. S., 
Ct.Cl., 22 F.Supp. 809. 

55. U.S.—Hoosac Mills Corporation 
V. C. I. R., C.C.A., 75 F.2d 462. 

56. U.S.—^Zellerbach Paper Co. v. 
Helvering-, 55 S.Ct. 127, 293 U.S. 
172, 79 L.Ed. 264—^National Paper 
Products V. Helvering, 55 S.Ct. 127, 
293 U.S. 172, 79 L.Ed. 264—Na¬ 
tional Paper Products Co. v. Hel¬ 
vering, 55 S.Ct. 132, 293 U.S. 183, 
79 L.Ed. 274—Zellerbach Paper Co. 
v. Helvering, 55 S.Ct. 132, 293 U.S. 
183, 79 L.Ed. 274. 

57. U.S.—^Marshall's Heirs v. C. I. 
R., C.C.A., 111 P.2d 935, certiorari 
denied Marshall Heirs v. C. I. R., 
61 S.Ct. 13, 311 U.S. 658, 86 L.Ed. 
422—Griffiths v. C. I. R., C.C.A., 60 
P.2d 782—Geuder, Paeschke & Prey 
Co. V. C. I. R., C.C.A., 41 F.2d 308— 
U. S. V. Rosebush, D.C.Wis., 46 
F.Supp. 664—Triplex Safety Glass 
Co. of North America v. Latchum, 
D.C.Del., 44 F.Supp. 436, affirmed, 
C.C.A., 131 F.2d 1023—A. J. Bates 
Co. V. U. S., Ct.Cl., 3 F.Supp. 246. 

Iiaclc of power to assess 
The statute requiring assessment 
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of deficiency tax within a certain 
period of time after request there¬ 
for IS more than a statute of limi¬ 
tations in that it takes away from 
commissioner of internal revenue all 
power and authority to levy deficien¬ 
cy tax after the expiration of the 
statutory period.—Beverly Wall Pa¬ 
per Co. V. C. I. R., C.C.A., 98 I^.2d 211. 

58. US.—Signal Oil & Gas Co. v. 
U. S., C.C.A.Cal., 125 F.2d ^6— 
Suisman & Blumenthal v. l^lalon, C. 
C.AConn., 74 P.2d 716—Maffitt v. 
Becker, C.C.A.Mo., 66 P.2d 880. 

DC—Joy Floral Co. v. C. I. R., 29 
P.2d 865, 58 App.D.C. 277. 

59. U.S.—Clifton Mfg. Co. v. C. I. R., 
C.C.A., 137 F.2d 290, 160 A.L.R. 749, 
It is too late for commissioiier to 

complain where, for sufficient period 
of time before government's right 
to make reassessment was barred by 
statute of limitations, he possessed 
all essential information on which to 
base an opinion and ho allowed stat¬ 
ute of limitations to run without 
taking appropriate action on strength 
of the information which he pos¬ 
sessed.—Joyce V. Gentsch, C.C.A. 
Ohio, 141 F.2d 891. 

60. U.S.—Western Shade Cloth Co. v. 
U. S., CtCl., 68 F.2d 863, certiorari 
denied 63 S.Ct 403, 288 U.S. 610, 77 
L.Ed. 984. 
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valid payment of the tax notwithstanding the stat¬ 
ute of limitations has run;^i and where he does so 
voluntarily before assessment or demand, and 
thereafter the tax is assessed and covered into the 
treasury, he may not properly complain on the 
ground that if he had been compelled to pay the 
tax after the statute had run, he could recover 
it back.®2 Also, a statutory provision that credit 
against liability in respect of any taxable year 
shall be void if made against liability barred by 
limitation invalidates the credit only if made by 
the commissioner of his own motion without the 
taxpayer’s approval or with approval falling short 
of inducement or request.^S a limitation statute 
does not deny the right to go back indefinitely to ex¬ 
amine the taxpayer’s books to ascertain the allow¬ 
able amount of depreciation,^^ nor does it preclude 
an examination into events of prior years for the 
purpose of determining gift tax liability for years 
which are still open.®^ 

Under the Revenue Act of 1926 § 1106 (a), the 
bar of the statute of limitations operated not only 
to bar the remedy, but also to extinguish the lia- 

2. Waivers 

§ 659. In General 

A waiver of a statute limiting the time for assess¬ 
ment of an internal revenue tax is not a contract, but is 
essentially a voluntary, unilateral waiver of a defense 
by a taxpayer; and he has a common-law right to make 
such a waiver. 

The protection of a statute limiting the time for 
assessing an internal revenue tax may be waived.'^^ 
The right to waive such a statute is an inherent 


bility;66 and the subsequent repeal of this section 
by the Revenue Act of 1928 § 612 did not revive a 
dead liability or create a new obligation.®'^ 

Under Internal Revenue Code, 26 U.S.C.A. § 
3801, relief may be had in certain cases, wherein the 
statutory period of limitations has expired, by an 
adjustment made as if one year remained before 
expiration of the period of limitationsbut, as 
expressly provided therein, no adjustment may be 
made under this statute in respect of any taxable 
year beginning prior to January 1, 1932.®^ 

Limitations as to other matters. An assessment 
of income tax against* a particular taxpayer is 
barred by a previous refund of the tax in its en¬ 
tirety and the failure of the commissioner of in¬ 
ternal revenue to bring suit within the statutory pe¬ 
riod to recover the amount alleged to have been 
erroneously refunded but the fact that a taxpay¬ 
er is barred by limitations from recovering an in¬ 
come tax erroneously paid in a certain year docs 
not prevent the government from assessing a tax 
on the same income in a subsequent year pursuant 
to a statute extending the time for assessment. 

TD Consents 

common-law right and does not depend on statu¬ 
tory authorization.'^® 

The purpose of waivers extending the period for 
determination and assessment of taxes is to give a 
longer period for determination of tax liability.'^^ 

Nature. A waiver of the limitation for assess¬ 
ment of income taxes is essentially a voluntary, 
unilateral waiver of a defense by the taxpayer.'^® 


Computation, of corrected amount on 
motion for aTbatemont has been held 
not to be such a now assessment as 
would bo outlawed by an inU'rvon- 
inf? time limitation.—In re Clover- 
McOonnoll Co., D.C.Ga., 9 'F.2d 6S3. 

61. IJ.S.-—irorufl’ V. U. S., Ct.Cl.. 9 
F.Supp. 1016. 

62. U.S.—TToruff v. XJ. S., supra. 

63. U.S.-—R. n. Stearns Co. of Bos¬ 
ton, Mass., v. 0. S., CLCl., 54 S.Ct. 
335, 291 U.S. 54, 78 L.Ed. 647. 

64. U.S.—Moraine Hotel Co. v. C. 
I. R., C.C.A., 41 F.2d 725. 

65. U.S.—C. I. R. V. Blsston, 65 S. 
Ct. 1328, '32'5 U.S. 442, 89 IxEd. 
1720. 

66. U.S,—Bortelson & I»etorsen En- 
ffin(‘(jrinK- Co. v. U. S., U.C.Mass., 
14 F.Supp. 868, aiUrmt'd, C.C.A., U. 
S. V. B(srtolson & l*(ytorscn Bngi- 
neerlnff Co., 95 F.2d 867, reheard 
98 F.2d 132, aUlrmed 69 S.Ct 541, 
306 U.S. 276, 83 U.Md. 647. 


67. U.S.—Bertelsen & Petersen En- 
g'ineering’ Co. v. U. S., supra. 

68. U.S.—Greenwood Packing Plant 
V. C. I. R., C.C.A., 131 F.2d 787. 

69. U.S.-^C. I. R. V. Saltonstall, C. 
C A., 124 P.2d 110. 

VO. U.S.—Plartford - Connecticut 
Trust Co. V. Eaton, D.C.Conn., 8 
F.Supp. 218. 

71. U.S.—Sivley v. C. I. R., C.C.A., 
75 F.2d 916. 

72. U.S.—U. S. V. Krueger, C.C.A.N. 
J., 121 F.2d 842, certiorari denied 
62 S.Ct. 185, 314 U.S. 677, 86 L.Ed. 
542. 

73. U.S.—Pacific Coast Steel Co. v. 
McLaughlin, C.C.A.Cal., 61 F.2d 73, 
afilrmcd 53 S.Ct. 422, 288 US. 426, 
77 L.Ed. 873. 

Prior to enactment in 1921 of the 
first statute providing in terms for 
the giving of waivers, the commis¬ 
sioner of lnt(‘rnal revenue had au¬ 
thority to accept waivers of limita¬ 
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tion on the assessment of income 
taxes—Aiken v. Burnet, 51 S.Ct. 148, 
282 U.S. 277, 75 L.Ed. 339. 

Statutory recognition 

The purpose of a' statute relating 
to waivers was not to grant author¬ 
ity therefor or io limit their effect, 
but rather, by expressly recognizing 
them, to remove doubt raised as to 
their validity in the absence of stat¬ 
ute.—McDonnell V. U. S, Ct.Cl., 53 
S.Ct. 410, 288 U.S. 420, 77 L.Ed. 869. 

74. U.S.—U. S. V. Southern Lumber 
Co., C.C.A.Ark., 51 F.2d 956, 78 A. 
L R. 619, certiorari d(inied South¬ 
ern Lumber Co. v. U. S., 52 S.Ct. 
197, 284 U.S. 680, 76 L.Ed. 574. 

75. US.™Stange v. U. S., CtCL, 51 
S.Ct. 145, 282 U.S. 270, 76 L.Ed 
335—House v. C. I. R., C.C.A., 97 
F.2d 516, certiorari denied 59 S.Ct. 
101, 305 US. 633, 83 L.Ed. 406— 
Big I’^our Oil Sc Gas Co, v. Helner, 
C.C.A.l^a., 57 F.2d 29—Stern Bros. 
Sc Co. V. Burnet, C-UA., 51 P.2d 
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It is not a contract^® Any signature by, or on be¬ 
half of, the commissioner is necessary, if at all, 
only to fulfill the statutory requirement that he 
consent in writing to the waiver and this re¬ 
quirement was made for purely administrative pur¬ 
poses, and not as a grant of authority to contract 
for waivers'^^ or to convert a unilateral waiver in¬ 
to a contract.^^^ 

§ 660. Acts Constituting 

In applying the test as to whether an intention on 
the part of the taxpayer to waive the benefit of the 
statute is manifested, various acts have been held to 
constitute, or not to constitute, a waiver of a statute 
limiting the time for assessment or prohibiting assess¬ 
ment until after the expiration of a prescribed period 
following the deficiency notice. 

A taxpayer obtaining an extension of time for 
the payment of income taxes by filing a bond to stay 
the immediate collection thereof waives the statu¬ 
tory limitation of time for assessment but no 
waiver is effected by an offer or claim of the 
taxpayer which does not expressly or impliedly 
manifest an intention on his part to waive the ben¬ 
efit of the statute and, even where a document 
filed by him is held to be clearly intended by him 
to be a statutory consent or waiver,S3 there is no 
effective waiver if the commissioner does not ap¬ 
prove in writing and the court considers such ap¬ 


proval necessary, as discussed infra § 666. While 
an amended return standing alone may not be con¬ 
sidered as a waiver of the right to rely on the stat¬ 
ute of limitations,and there is no waiver where 
it is expressly stated to the commissioner, when the 
amended return is filed as requested, that the tax¬ 
payer relies on the statute and does not waive any 
rights,^5 there may be a waiver under other facts 
and circumstances, as where the amended return is 
filed and the additional tax based thereon is volun¬ 
tarily paid with knowledge that the statutory pe¬ 
riod has expired and the additional tax is subse¬ 
quently assessed.S6 

A letter may amount to a waiver of restrictions 
in a statute prohibiting assessment until after the 
expiration of a certain period following the mailing 
of a deficiency notice but an informal confer¬ 
ence is not sufficient for this purpose,nor is a 
suggested agreement as to final determination of 
tax liability which is signed only by the taxpayer 
and is not signed by the commissioner, or approved 
by the secretary or undersecretary of the treasury, 
as required by statute. 

§ 661. Persons Authorized to' Execute 

A waiver of the limitation of time for an assess¬ 
ment must, to be effective, be made by the taxpayer or 
some one authorized to act in his behalf. 


1042—U. S. V. Standard Silk Co., B. 
C.N.Y., 12 P.Supp. 54. 

76. XJ.S.—Aiken v. Burnet, 51 S.Ct. 
148, 282 U.S. 277, 75 L.Ed. 339— 
Stange v. U. S., 51 S.Ct. 145, 282 
U.S. 270, 75 LEd 335—Plorsheim 
Bros. Drygoods Co. v. U. S., La., 

50 S.Ct. 215, 2S0 U.S. 453, 74 L.Ed. 
542—House v. C. I. R., C.C A., 97 
P 2d 516, certiorari denied 59 S.Ct, 
101, 315 U.S. 633, 83 L Ed. 406— 
C. I. R. V. Oswego & S. R. Co., C. 
C.A., 62 P.2d 518, affirmed Helver- 
mg V. Oswego & S. R. Co., 54 S.Ct. 
95, 290 U.S. 591, 78 L.Ed. 521, pe¬ 
tition entertained 54 S.Ct. 855, 292 

U. S. 612, 78 L.Ed. 1472, rehearing 
denied 55 S Ct. 3, 293 U.S. 191, 79 
L.Ed. 281—Big Four Oil & Gas Co. 

V. Heiner, C.C A.Pa., 57 P.2d 29— 
Stern Bros. & Co. v. Burnet, C.C.A., 

51 P.2d 1042—U. S. V. Standard 
Silk Co., DC.N.T.. 12 P.Supp. 54— 
Atlantic Mills of Rhode Island v. 
U. S., Ct.Cl., 3 P.Supp. 699, certio¬ 
rari denied 54 S.Ct. 626, 291 U.S. 
676, 78 L.Ed. 1064. 

Waiver or consent is not contrac¬ 
tual limitation of time for assess¬ 
ment.—Bank of Commerce v. Rose, 
D.C.Ga,, 26 F.2d 365. 

77. U.S.—House v. C. I. R., C.C.A., 
97 P.2d 516, certiorari denied 59 S. 
Ct. 101, 305 U.S. 633, 83 L.Ed, 406. 
Approval by commissioner see infra 
§ 666 . 


78. U.S.—^Aiken v. Burnet, 51 S.Ct. 
148, 282 U.S. 277, 75 L.Ed. 339— 
Stange v. U. S., CtCl., 51 S.Ct. 145, 
282 U.S. 270, 75 L.Ed. 335—Plor- 
sheim Bros. Drygoods Co. v. U. S , 
La., 50 S.Ct. 215, 280 U.S. 453, 74 
L.Ed. 542—C. I. R. v. Oswego <& 

' S. R. Co., C.C.A., 62 P.2d 618, af¬ 
firmed Helvering v. Oswego & S. 

R. Co., 54 S.Ct. 95, 290 U.S. 591, 
78 L.Ed. 521, petition entertained 
54 S.Ct. 855, 292 U.S. 612, 78 L.Ed. 
1472, rehearing denied 65 S.Ct. 
3, 293 U.S. 191, 79 L.Ed. 281—At¬ 
lantic Mills of Rhode Island v. U. 

S. , Ct.Cl., 3 P.Supp. 699, certiorari 
denied 54 S.Ct. 626, 291 U.S. 676, 
78 L.Ed. 1064. 

79. U.S.—^Aiken v. Burnet, 61 S.Ct. 
148, 282 U.S. 277, 75 L.Ed. 339. 

80. U.S.—Stange v. U. S., Ct.Cl., 51 
S.Ct. 145, 282 U.S. 270, 76 L.Ed. 335. 

81. U.S.—Belbcr Trunk & Bag Co. 
V. U. S., D.C.Pa., 6 P.Supp. 938, 
affirmed, C.C.A., 70 P.2d 1005. 

82. U.S.—^National Tool Co. v. Rout- 
zahn, D.C.Ohio, 28 P.2d 914. 

Offer containing reseiwation 
U.S.—O. D. Jennings & Co. v. Rein- 
ecke, D.C.IIL, 19 P.Supp, 197. 
letter ignored by tax officials 
Taxpayer was held not to have 
assented to extension of period dur¬ 
ing which taxes might be assessed, 
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by letter written after period dur¬ 
ing which taxes could be assessed 
without taxpayer’s consent, stating 
that taxpayer would pay back taxes 
on basis of figures submitted at pre¬ 
vious conference with tax officials, 
where tax officials ignored terms of 
letter and exacted additional tax.— 
New England Southern Mills v. 
White, D.C.Mass., 11 P.Supp. 943. 

83. U.S.—Atlantic Mills of Rhode 
Island V. U. S., CtCl., 3 F Supn. 
699, certiorari denied 54 S.Ct. 526, 
291 U.S. 676, 78 L.Ed. 1064. 

84. U.S.—Ploruff V. U. S., CL.Cl., 9 
P.Supp. 1016. 

85. U.S.—Lawrence v. Ham, D.C. 
Me., 19 P.2d 613. 

86. U S.—Horuff v. U. S., CtCL, 9 
P.Supp. 1016. 

87. U.S.—Ryan v. Alexander, C.C A. 
Okl., 118 P.2d 744, certiorari de¬ 
nied 62 S.Ct. 72, 314 U.S. 622, 86 L. 
Ed. 500. 

88. U.S.—Dubisko v. U. S., C.C.A.IIL, 
98 P.2d 361, certiorari denied 59 
S.Ct. 244, 306 U.S. 662, 83 L.Ed. 
422. 

89. U.S.—Ventura Consol, Oil Fields 
V. Rogan, C.C.A.Cal., 86 F.2d 149, 
certiorari denied Rogan v. Ventura 
Consol. Oil Fields, 67 S.Ct 610, 800 
U.S. 672, 81 L.Ed. 878. 
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The statute providing for a written consent ex¬ 
tending the period for the assessment of income 
taxes is intended to apply to all taxpayers, whether 
individuals, corporations, associations, estates, or 
trusts.90 A written waiver purporting to extend the 
period within which an assessment may be made 
must be signed by the taxpayer or his duly au¬ 
thorized agent.91 A waiver may be upheld where 
it is: Signed by the taxpa^^er’s attorney in fact un¬ 
der a power of attorney authorizing settlement, 
compounding, compromise and adjustment of all 
claims or demands ;92 made by an executor 
executed by a corporation acting through its vice 
president,94 secretary,95 or secretary-treasurer in 
general charge of the corporate affairs ;96 execut¬ 
ed by a partner after dissolution of the partner¬ 
ship ;97 made by a corporation during the period its 
rights, powers, and privileges are suspended for 
nonpayment of a state license tax;98 or is made by 
a dissolved corporation99 and executed on its be¬ 
half^ by its vice president,2 or by a director who 
is also an officer^ or one of the statutory liquidators 
and the only active director,4 or by a director, in 
respect of signature, and by liquidating agents, as 
to affixing of the corporate seal,^ or by a corpo¬ 
rate transferee of its assets acting by an officer.® 
It has been held that a merged corporation may 


§ 662 

file a waiver for and on behalf of one of the merg¬ 
ing companies.'^ 

Estoppel to question authority to execute is dis¬ 
cussed infra § 667. 

Effect of state lazv. It has been held or stated, 
on the one hand, that the determination of whether 
there has been a waiver of limitation by a corpo¬ 
ration in the process of dissolution is governed by 
local rules,9 and that a dissolved corporation is 
without authority to execute a waiver after the ex¬ 
piration of the time limited by state statute for the 
bringing of suits against it,9 and, on the other 
hand, that an executor has authority to waive the 
period of limitation for assessment notwithstand¬ 
ing a want of authority under state law,^9 and that 
a state statute, if construed to prohibit a suspend¬ 
ed corporation from making a waiver, is not con¬ 
trolling, as authority to make the waiver is de¬ 
rived from the United States and continues as long 
as the corporation retains its status as a taxpayer.^^ 

§ 662. Form and Contents in General 

A taxpayer's waiver of the statute of limitation for 
assessment, or a statutory agreement of the taxpayer 
and commissioner extending the time for assessment, 
need not be in any particular form nor need it be em¬ 
braced in a single instrument. 
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90 . TJ.S.—Anderson v. U. S., Ct.Cl., 

3 5 F.Supp. 216, certiorari denied 
57 S.Ct. 668, 300 U.S. 675, 81 L.Ed. 
880. 

91. Del.—Gott V. Dive Poultry Tran¬ 
sit Co., 153 A. 801, 17 Del.Ch. 288. 

92. U.S.—-Vanderlip v. U. S., Ct.Cl., 
G P.Supp. 965, certiorari denied 65 

S.Ct. 102, 293 U.S. 688, 79 D Ed. 683. 

93. U.S.—Colonial Trust Co. v. U. 
S., Ct.Cl., 65 P.2d 512, certiorari 
denied 52 S.Ct. C43, 286 U.S. 560, 
76 L.Ed. 3 294—U. S. v. Fisher, D. 
C.Mich., 57 F.Supp. 410-—Anderson 
V. U. S., Ct.Cl., 16 F.Supp. 216, 
certiorari denied 57 S.Ct. 668, 300 
U.S. 670. 81 I^.PJd. 880—Aldridge v. 

U. S., 64 Ct.Cl. 424. 

Executrix who is sol© hetteficiary 
under will 

U.S.—U. S. V. Heinrich, C.C.A.H.Y., 
70 X^.2d 726. 

Showing" of representative capacity 

Where body of waiver of limita- 
tlon.s showed that income tax of de¬ 
cedent was the only tax involved 
and referred to executrix ns party to 
the waiver, fact that executrix' sig¬ 
nature did not show it was aiUxed 
in ri'prt'.santallvo capacity did not 
invalidate waiver.—U. S. v. Heinrich, 
supra. 

94. U.S.—Weatherford, Crump & Co. 

V. Dass, C.C.A.Tox, 63 F.2d 465, 
certiorari denied 54 S.Ct. 66, 290 U. 
S. 048, 78 D.Hd, 662. 


95. U.S.—Concrete Engineering Co. 

V. C. I. R., C.C.A., 68 F.2d 566. 

9G. U.S.—Independent Ice & Cold 
Storage Co. v. C. I. R., C.C.A., 50 
P.2d 31. 

97. D.C.—Pottash Bros. v. Burnet, 
50 F.2d 317, 60 App D.C. 167, fol¬ 
lowed in Pottash v. Burnet, 50 F.2d 
321, two cases, GO App.D.C. 171. 

98. U.S.—California Iron Yards Co. 
V. C. I. R., C.C.A., 47 P.2d 614. 

99. XJ.S.—^U. S. V. Krueger, C.C.A.N. 
J., 121 F.2d 842, certiorari denied 
63 S.Ct. 185, 314 U.S. 677, 86 UEd. 
542. 

It has heeu held otherwise as to a 
corporation dissolved by consolida¬ 
tion.—C. I. R. V. Oswego Falls Cor¬ 
poration, aC.A., 71 F.2d 673, 

1 . U.S.—Kieckhefer v. U. S., Ct.Cl., 

1 8 F.Supp. 734. 

2. U.S.—Brecne v. XJ. S., CtCL, 8 F. 
Supp. 730. 

3 . TJ.S.—C. 1. R. V. Godfrey, C.C.A., 
50 It^Bd 79, certiorari denied God¬ 
frey V. Burnet, 62 S.Ct. 32, 284 U. 
S. 653, 76 HEd. 564. 

D.C.—^Helvering v. South Penn Oil 
Co., 68 F,2d 420, 62 App.D.C. 378. 

4. U.S.—U. S. V. Krueger, C.C.A.N.J., 
121 F.2d 842, certiorari denied 62 

S.Ct. 185, 314 U.S. 677, 86 L.Ed. 
642. 

Statutory trustees of dissolved 
corporation receiving beneiits of ap¬ 

893 


plication of income tax overassess¬ 
ment on deficiency assessments and 
payment of balance due by check 
were estopped to deny validity of 
such transactions.—Breene v. U. S., 
Ct.Cl., 8 P.Supp. 730. 

5. U.S—Jaffee v. C. I. R., C.C.A., 
45 F.2d 679, certiorari denied Jaffee 
V. Burnet, 61 S.Ct. 646, 283 U.S. 
853, 75 L.Ed. 1460. 

6 . U.S,—Helvering v. Newport Co, 
54 S.Ct. 480, 291 U.S. 485, 78 L.Ed. 
929, followed in Helvermg v. 
Wiese, 54 S.Ct. 862, 292 U.S. 614. 
78 LEd. 1473. 

Before the rule was settled by the 
supreme court there was also some 
authority to the contrary.—Hamilton 
Wob Co. V. Page, D.C.R.I., 8 P.Supp. 
626. 

7. U.S.—^Phillips V. Lyman H. Plowe 
Films Co.. C.C.A.Pa., 33 P.2d 891. 

8 . U.S.— V, S. V. Krueger, C.C.A.N.J., 
121 F.2d 842, certiorari denied 62 
S.Ct. 185, 314 U.S. 677, 86 L.Ed. 
542. 

9 . U.S.—A. J. Bales Co. v. U. S., Ct. 
CL, 3 P.Supp. 245. 

10. U.S.—Colonial Trust Co. v. U. S., 
Ct.Cl., 65 F. 2 d 512, certiorari de¬ 
nied 62 S.Ct. 643, 286 U.S. 560, 76 
lu.Ed. 1204—U. S. V. Fisher, D.C. 
Mich., 67 F.Supp. 410. 

11 . U.S.—California Iron Yards Co. 
V. C. 1. R., C.C.A., 47 F.2d 514. 
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A taxpayer’s waiver of the statute of limitation 
leed not be in any particular form, nor need it 
be embraced in a single paper, but it may be oral.^^ 
Even a statutory agreement of the taxpayer and 
commissioner of internal revenue extending the 
time for assessment need not be in one instrument 
or in any particular form.^^ 

A form of waiver of the restrictions contained in 
a statute prohibiting assessment until after the 
mailing of a deficiency notice and during a certain 
period thereafter may be prescribed by the com¬ 
missioner, with the approval of the secretary of 
the treasury.i^ 

§ 663. Requisites and Validity in General 

It is essentia! to a waiver of limitation of time for 
assessment that it be delivered to the commissioner of 
internal revenue, but it is not necessary that it be sup¬ 
ported by a consideration. 

A waiver of limitation of the time for assessment 
has been held validi^ where there does not ap¬ 
pear to be any substantial objection to its validi¬ 
ty.^® It is hot necessary that such a waiver be sup¬ 
ported by a consideration.^*^ 

It is incumbent on the taxpayer to see to it that 


his waiver is received by the commissioner and 
his duty is not discharged by depositing the waiver 
in the post office.^^ A delivery of the waiver to a 
collector constitutes the collector the taxpayer’s 
agent for delivery to the commissioner.^® Deliv¬ 
ery to the commissioner sufficiently appears from 
a stipulation that the taxpayer executed the waiv- 
er.2i 

§ 664. Validity of Assent 

Where obtained by fraud or duress, a waiver extend¬ 
ing the period for assessment of income taxes is invalid. 

A waiver extending the period for assessment of 
income taxes is invalid if it was obtained by du¬ 
ress ;22 but the rule is not applicable unless there 
was legal duress, consisting of that degree and 
character of coercion by one person as will deprive 
another of his freedom of will to do, or not to do, 
a specific thing and make him subject to the will 
of the other.23 Likewise a waiver obtained by 
fraud is invalid but a waiver is not invalidated 
by a suggestion or representation in a letter from 
the commissioner that the limitation period has not 
expired, where it has expired and the taxpayer has 


12. U.S.—Horufe V. U. S., Gt.Cl., 9 
P.Supp. 1016. 

13. TJ.S.—Diamond Alkali Co. v. 
Heiner, C.C.A.Pa., 60 P.2d 505, re¬ 
versed on other grounds 53 S.Ct. 
413, 288 U.S. 502, 77 Jb.Ed. 921 — 
Moses v. V. S., D.C.N.Y., 43 F.2d 
653, affirmed, C.C.A., 61 P.2d 791. 
certiorari denied 53 S.Ct. 689, 289 
U.S. 743, 77 L.Ed. 1490, and fol¬ 
lowed in, C.C.A., Gans S. S. Dine v. 

U. S., 65 P.2d 1016, certiorari de¬ 
nied 54 S.Ct. 73, 290 U.S. 657, 78 L. 
Ed. 569—Eclipse Lawn Mower Co. 

V. U. S., Ct.Cl., 1 P.Supp. 768. 
Uodiments sufficient to show consent 

(1) Commissioner’s assent may 
be evidenced as well on an assess¬ 
ment list as on the waiver itself.— 
Eclipse Lawn Mower Co. v. U. S., 
supra. 

(2) Acceptance of waiver by let¬ 
ter si&ned by deputy commissioner 
was sufficient consent in writing- — 
■Sabin v. U. S., Ct CL, 44 P.2d 70. 
'Omission of reference to collection 

Waiver executed by taxpayer and 
by commissioner, which failed to 
make express reference to collections, 
was nevertheless valid and operative 
to extend time for deficiency assess¬ 
ment.—^W. P. Brown & Sons Lumber 
Co. V, Burnet, 61 S.Ct. 140, 282 U.S. 
283, 75 L.Ed. 343. 

14. U.S.—Mutual Lumber Co. v. Poe, 
D.aWash., 67 P.2d 305, affirmed, 
C.C.A., 66 F.2d 904, certiorari de¬ 
nied 64 S.Ct. 373, 290 U.S. 706, 78 
L.Ed. 606. 


16. U.S.—Moise V. Burnet, C.C.A., 

52 F.2d 1071—Riverside & Dan 
River Cotton Mills v. U. S., Ct.Cl., 
11 P.Supp. 134, certiorari denied 
56 S.Ct. 148, 296 U.S. 624, 80 L.Ed. 
444__Breene v. U. S., Ct.Cl., 8 F. 
Supp. 730. 

D.C.—Neiman-Marcus Co. v. Lucas, 
41. F.2d 300, 59 App.D.C. 328. 

Effort to deem nug'atory 
It has been judicially noted that 
there has been a persistent effort to 
have tax waivers declared nugatory 
and that originally the tax court 
seemed to go out of its way to set 
them aside.—U. S. v. Krueger, C.C.A. 
N-X, 121 F.2d 842, certiorari denied 
62 set. 185, 314 U.S. 677, 86 L.Ed. 
542. 

16. U.S.—^Liberty Baking Co. v. 

Heiner, aaA.Pa., 37 P.2d 703. 

17- U.S.—Stern Bros. & Co. v. Bur¬ 
net, C.C.A., 51 P.2d 1042—X P. 
Stevens Engraving Co. v. U. S., D. 
C.Ga, 48 F.2d 899, affirmed, C.C.A., 

53 P.2d 1, certiorari denied 52 S. 
Ct. 209, 284 U.S. 687, 76 L.Ed. 580— 
Columbian Iron Works v. Brock, D. 
C.Tenn., 38 F.2d 816—Liberty Bak¬ 
ing Co. V. Heiner, C.C.A.Pa., 37 P. 
2d 703. 

18. U.S.—^McDonald Coal Co. v. Lew- 
ellyn, D.C.Pa., 9 F.2d 994, affirmed, 
C.C.A., 16 F.2d 274. 

19. U.S.—^McDonald Coal Co. v. Le- 
wellyn, supra. 

20. U.S.—Hartford - Connecticut 
Trust Co. V. U. S., Ct.Cl., 68 P.2d 
493. 


21. U.S.—McCarthy Co. v. C. I. R., 
C.C.A,, 80 P.2d 618, certiorari de¬ 
nied 56 S.Ct. 675, 298 U.S. 655, SO 
L.Ed. 1381. 

22. U.S.—U. S. V. Southern Lumber 
Co., aC.A.Ark., 51 P.2d 956, 78 A. 
L.R. 619, certiorari denied South¬ 
ern Lumber Co. v. U. S., 52 S.Cl 
197, 284 U.S. 680, 76 L.Ed. 574. 
Government’s threat of immediate 

assessment in advance of inves Liga¬ 
tion was duress, rendering taxpayer’s 
waiver inoperative as respects lax 
that was barred.—I^iclorial Print¬ 
ing Co. V. C I. R., C.C.A., 38 F.2d 
563. 

23. U.S.—Riverside & Dan River 
Cotton Mills V. U. S., Ct.Cl., 11 P. 
Supp. 134, certiorari denied 56 S. 
Ct. 148, 296 U.S. 624, 80 L.Ed. 444. 

■Waivers held not obtained by duress 
U.S.—Burnet v. Chicago Ry, Equip¬ 
ment Co,, Ill., 51 S.Cl, 137, 2H2 U. 
S. 295, 75 L.Ed. 349—McDonnell v. 
U. S., CtCL, 69 F.2d 290, affirmed 
53 S.Ct. 410, 288 U.S. 420, 77 L.Ed. 
86.9—U. S. V. Southern Lumber Co., 
C.C.A.Ark., 51 P,2d 956, 78 A.L.R. 
619, certiorari denied Soulh(u*n 
Lumber Co. v. U. S., 52 S.Ol. 197, 
284 US. 680, 76 L.Ed. 674—River¬ 
side & Dan River Cotton Mills v. 

U. S., Ct.Cl., 11 lESupp. 134, cer¬ 
tiorari denied 56 S.Ct. 148, 296 U. 
S. 624, 80 L.Ed. 444—Truda v. U. 
S., 76 CtCL 186. 

24. U.S.—I>anther Rubber Mfg. Co. 

V. C. I. B., C.CA., 46 E.2d 314. 
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knowledge of that fact,25 or he is not induced or 
misled by the letter,26 or both the commissioner 
and the taxpayer mistakenly believe that the period 
of limitations has not expired and the taxpayer is 
in truth indebted to the government for income 
taxes in the amount which he subsequently pays.27 

§ 665. Time of Making 

A waiver of limitation of time for assessment may 
be made before the expiration of the statutory period. 

In so far as time is concerned, a waiver of lim¬ 
itation of the time for assessment is valid where 
it is executed before the expiration of the statu¬ 
tory period and it is not invalid or ineffective 
because it is made after assessments^ or while an 
appeal or redetermination proceeding is pending be¬ 
fore the tax court.26 In cases arising prior to the 


enactment of the Internal Revenue Code, 26 U.S. 
C.A. § 276 (b), and similar statutes, imposing the 
requirement that written consent to assessment of 
income taxes after the expiration of the statutory 
period therefor shall be made before the expira¬ 
tion of such period, a waiver of limitation of the 
time for assessment was not invalid, inoperative, 
or ineffective because it was executed after the ex- 
piration of the statutory period.2i 

Under the statute permitting a taxpayer to waive 
the restrictions imposed by another statute prohibit¬ 
ing an assessment during the period allowed for 
filing a petition with the tax court, a waiver of the 
right to file a petition is premature and invalid 
when executed before the commissioner has found 

any deficiency.22 


25. U.S.—Belber Trunk & Bag Co. v. 
U. S., D.C.Pa., 6 F.Supp. 938, af¬ 
firmed, C.C.A., 70 P.2d 1005. 

2Q. D.C.—Helvering v. South Penn 
Oil Co., 68 P.2d 420, 62 App.D.C. 
373. 

27. U.S.—Clifton Mfg. Co. V. U. S., 
C.C.A.S.C, 76 F.2d 577, certiorari 
denied 56 S.Ct. 143, 296 U.S. 622, 80 
L.Ed. 442. 

28. U.S.—Monarch Mills v. Jones, C. 

C.A.S.C., 59 F.2d 502—Panther 

Rubber Mfg. Co. v. C. I. R., C.C.A., 
45 P.2d 314—Greylock Mills v. C. I. 

R. , C.C.A., 31 P.2d 655, certiorari 
denied Greylock Mills v. Lucas, 50 

S. Ct. 25, 280 U.S. 566, 74 L.Ed. 619. 

29. U.S.—U. S. V. Southern Lumber 
Co., C.C.AArk., 51 F.2d 956, 78 A. 
L.R. 619, certiorari denied South¬ 
ern Lumber Co. v. U. S., 52 S.Ct. 
197, 284 U.S. GSO, 76 L.Ed. 574. 

30. U.S.—Burnet v. Chicago Ry. 
Equipment Co., Ill., 51 S.Ct. 137, 282 
U.S. 295, 75 L.Ed. 349. 

Provision, of waiver for extension. 

in case of appeal was held applica¬ 
ble, although appeal had already been 
taken.—Burnet v. Chicago Ry. 
Equipment Co., supra. 

31. U.S.—Holvenng v. Newport Co., 
54 S.Ct. 480, 291 U.S. 485, 78 L.Ed. 
929, followed in Ilelvering v. 
Wiese, 54 S.Ct. 862, 292 U.S. 614, 
7S L.Ed. 1473—McDonnell v. U. S., 
CtCh, 53 S.Ct 410, 288 U.S. 420, 77 
L.Ed. 869—Stangc v. U. S., CtCL, 
51 S.Ct 145, 282 U.S. 270, 75 L.Ed. 
335—Burnet v. Chicago Ry. Equip- 
m(mt Co., Ill., 61 S.Ct 137, 282 U.S. 
205, 75 L.Ed. 349—Grown Willam¬ 
ette 1/apcr Co. V. McLaughlin, C.C, 
A.Cat, 81 F.2d 865, certiorari de¬ 
nied 56 S.Ct 939, 298 U.S. 674, 80 
L.Ed. 1396—Clifton Mfg, Co. v. U. 
S., C.C.A.S.C., 76 F.2d 577, certio¬ 
rari denied 56 S.Ct 143, 296 U.S. 
622, 80 'L.Ed. 442—U. S. v. Hein¬ 
rich, aaA.N.Y., 70 F.2d 726—Cru¬ 


cible Steel Casting Co. v. C. I. R.. 

C. C.A., 66 F.2d 82, certiorari de¬ 

nied Crucible Steel Casting Co. v. 
Helvering, 54 S.Ct 131, 290 U.S. 
695, 78 LBd. 598—Weatherford, 

Crump & Co. v. Bass, C.C.A.Tex., 
63 F.2d 465, certiorari demed 54 
S.Ct 65, 290 U.S. 648, 78 L.Ed. 562 
—Monarch Mills v. Jones, D.C.S.C., 
56 F.2d 180, affirmed, C.C.A., 59 F. 
2d 502—J. P. Stevens Engraving 
Co. V. U. S., C.CA.Ga., 53 F.2d 1, 
certiorari denied 62 S.Ct 209, 284 

U. S. 687, 76 L.Ed. 580—U. S. v. 
Southern Lumber Co., C.C A.Ark., 
51 F.2d 956, 78 A.L.R. 619, certio¬ 
rari denied Southern Lumber Co. 

V. U. S., 52 S.Ct 197, 284 U.S. 680, 
76 L.Ed. 574—California Iron Yards 
Co. V. C. I. R., C.C.A., 47 P.2d 514 
—Sabin v. U. S., CtCl., 44 P.2d 70 
—Herrnstein v. U. S., CtCl., 18 F. 
Supp. 953—Anderson v. U. S., Ct 
Cl., 15 F.Supp. 216, certiorari de¬ 
nied 67 S.Ct 668, 300 U.S. 675, 81 
L.Ed. 880—Riverside & Dan River 
Cotton Mills V. U. S., CtCl., 11 F. 
Supp. 134, certiorari denied 66 S. 
Ct 148, 296 U.S. 624, 80 L.Ed. 444 
—H. & B. American Mach. Co. v. 

U. S., CtCl., 11 F.Supp. 48, certio¬ 
rari dismissed U. S. v. H. & B. 
American Mach. Co., 66 S.Ct 669, 
297 U.S. 726, SO L.Ed. 1009—Ploruff 

V. U. S., CtCl., 9 F.Supp. 1016— 
Belber Trunk Bag Co. v. U. S., 

D. C.Pa., 6 F.Supp, 938, affirmed, C. 
C.A., 70 F.2d 1006—Wonder Bak¬ 
eries Co. V. U. S., CtCl., 6 F.Supp. 
228—R. H. Stearns Co. v. U. S., Ct 
CL, 2 F.Supp. 773, affilrmed 64 S.Ct 
326, 291 U.S. 54, 78 L.Ed. 647— 
Truda v. U. S., 76 CtCl. 186. 

D.C.—Helvering v. South Penn Oil 
Co., 68 F.2d 420, 62 App.D.C. 373— 
Fioitmann v. Burnet, 66 F.2d 178, 
62 App.D.C. 90, followed in 66 lt2d 
179, 62 App.D.C. 91, certiorari de¬ 
nied Fleitmann v. Helvering, 64 S. 
Ct 67, 290 U.S. 638, 78 L.Ed. 666, 
certiorari denied 64 S.Ct 66, 290 
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tr.s. 638, 78 L.Ed. 555—Fleitmann 
v. Burnet 65 F.2d 176, 62 App.D.C. 
88, certiorari denied Fleitmann v. 
Helvering, 54 S.Ct 67, 290 U.S. 638, 

78 L.Ed. 555, and followed in Fleit- 
mann v. Burnet, 65 F.2d 179, 62 
App.D.C. 91, certiorari denied Fleit- 
mann v. Helvermg, 54 S.Ct 67, 290 

U. S. 638, 78 L.Ed. 555—Consumers' 
Ice Co. V. Burnet, 50 F 2d 341, 60 
App.D.C. 191—Pottash Bros. v. 
Burnet, 50 P.2d 317, 60 App.D.C. 
167, followed in Pottash v. Burnet 
50 F.2d 321, two cases, 60 App.D.C. 
171. 

Before the rule was settled, how¬ 
ever, there were cases holding to the 
contrary. 

U.S.—C. I. R. V. Oswego & S. R. Co., 
C.C.A., 62 F.2d 518, affirmed Hel¬ 
vering V. Oswego & S. R. Co., 54 
S.Ct 95, 290 U.S. 591, 78 L.Ed. 521. 
petition entertained 54 S.Ct. 855, 
292 U.S. 612, 78 L.Ed. 1472, rehear¬ 
ing denied 55 S.Ct 3, 293 U.S. 191, 

79 L.Ed. 281—^Wetherell Bros. Co. 

V. White, D.C.Mass., 46 P.2d S3— 
Panther Rubber Mfg. Co. v. C. I. 

R. , C.C.A., 45 F.2d 314—Sterling 
Wholesale Grocery Co. v. U. S., D. 
C.IIL, 46 P.2d 227—J. P. Stevens 
Engraving Co. v. U. S., D.C.Ga., 44 
P.2d 822—Columbian Iron Works 
V. Brock, D.C.Tenn., 38 F.2d 816— 
Pictorial Printing Co. v. C. I. R., 
C.C.A., 38 F.2d 563—Spear & Co. 
V. Heiner, D.C.Pa., 34 P.2d 795. 

D.C.—Joy Floral Co. v. C. I. R., 29 
F.2d 865, 68 App.D.C. 277. 

32. U.S.—McCarthy Co. v. C. I. R., 
C.C.A., 80 F.2d 618, certiorari de¬ 
nied 56 S.Ct 675, 298 U.S. 655, 80- 
L.Ed. 1381—Mutual Lumber Co. v. 
Poe, C.C.A.Wash., 66 F.2d 904, cer¬ 
tiorari denied 64 S.Ct 873, 290 U. 

S. 706, 78 L.Ed. 606—East Bay Wa¬ 
ter Co.- V, McLaughlin, D.C.CaL, 24 
F.Supp. 222, appeal dismissed, C.C. 
A., McLaughlin v. Bast Bay Water 

I Co., 104 F.2d 1016. 
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§ 666. Approval by Commissioner I 

The commissioner's consent in writing, required by 
statute, to a taxpayer's waiver of the statute of limita¬ 
tions for assessment need not be in any particular form 
nor need it be embodied in a single paper or document. 

It is not even necessary that his consent be evidenced 
by his signature; and, if it is, his name may be signed 
by someone possessing delegated authority to sign it. 

It has been both affirmed^^ and denied^'^ that the 
commissioner's consent in writing, required by stat¬ 
ute, is essential to the validity and effectiveness of 
a waiver of the statute of limitations for assess¬ 
ment The only requirement made by the statute in 
respect of form is that the consent shall be in writ- 
ing.25 The statute does not require that evidence 
of the consent be embodied in a single paper or 
documents^ or that it be in any particular form;^^ 
any writing^ formal or informal, is sufficient if 
made for the purpose of recording the commission¬ 
er’s approval and if approval may be gathered 
therefrom as a reasonable inference.^S Where, 
in response to a request by the commissioner, a 
taxpayer deposits with the commissioner a written 
waiver in due form and that waiver is accepted and 
acted on, the date when the commissioner actually 
indorses thereon his written approval does not 


I change the date when the waiver becomes effec¬ 
tive.^^ 

A taxpayer’s written waiver of the right to ap¬ 
peal and his consent to immediate assessment are 
valid without written approval of the commission- 
er.40 However, where the form of an agreement 
consenting to assessment makes it subject to ap¬ 
proval by the commissioner, it is not binding on 
him in the absence of such approval and it has 
been held that, where a taxpayer’s waiver of re¬ 
strictions on assessment is not signed, approved, 
or accepted by anyone authorized by statute to 
bind the government to a tax compromise or clos¬ 
ing agreement, it does not bind the government and 
therefore does not bind the taxpayer, especially 
where the instrument, in its terms, does not even 
purport to bind the government.*^^ 

Signature. It is not essential to the validity of 
a waiver of limitation of the time for assessment 
that the commissioner personally perform the man¬ 
ual, ministerial act of affixing his signature to the 
waiver he may delegate authority to sign;45 
and it is sufficient if the waiver is signed in his 
name by a duly authorized deputy or subordinate^ 


33. IT.S—Sabin v. TJ. S., CtCl., 44 
F.2d 70—Moses v. U. S., D.C.N.T., 
43 F.2d 653, affirmed, C.C.A., 61 
F.2d 791, certiorari denied 53 S.Ct. 
689, 2S9 U.S. 743, 77 L.Ed. 1490, 
and followed in, C.C.A., Gans S. S. 
Line v. U. S., 65 F.2d 1016, cer¬ 
tiorari denied 54 S Ct. 73, 290 U. 
S. 657. 78 L.Ed. 569—Bertelsen & 
Petersen Eng-ineering Co. v. U. S., 
D C Mass., 14 F.Snpp. 868, affirmed, 
C C.A., U. S. V, Bertelsen & Peter¬ 
sen Engineering Co., 95 P.2d S67, 
reheard 98 P.2d 182, affirmed 59 S 
Ct 541, 306 U.S. 276, 83 L Ed. 647 
—Atlantic Mills of Rhode Island v. 
U. S., Ct.Cl., 3 F.Supp. 699, cer¬ 
tiorari denied 54 S.Ct. 526, 291 U. 
S. 676. 78 L.Ed. 1064. 

34. US.—McCarthy Co. v. C. I. R., 
C C.A., 80 P.2d 618, certiorari de- 
ni<-d 56 S.Ct. 675, 298 U.S. 655, SO 
L.Ei. 1381—Mosier v. Goodcell, D. 
CCaL, 49 P.2d 391. 

35. U.S.—R. I-I. Stearns Co. of Bos¬ 
ton, Mass., V. U. S., Ct.Cl., 54 S.Ct. 
325, 291 U.S. 54, 78 L.Ed. 647— 
Diamond Alkali Co. v. Heiner, C.C. 
A.Pa., GO P.2d 505, reversed on 
other grounds 53 S.Ct. 413, 288 
U.S. 502, 77 LEd. 921—Riverside 
& Dan River Cotton Mills v. U. S., 
Ct.Cl., 11 F.Supp. 134, certiorari 
denied 56 S.Ct. 148, 296 U.S. 624, 80 
L.Ed. 444. 

36. U.S.—R. H. Stearns Co. of Bos¬ 
ton, Mass., V. U. S., Ct.Cl., 54 S.Ct. 
325, 291 U.S. 54, 78 L.Ed. 647—Dia¬ 
mond Alkali Co. v. Heiner, C.C.A. 


Pa., 60 F.2d 505, reversed on oth¬ 
er grounds 53 S.Ct. 413, 288 U.S. 
502, 77 L Ed. 921—Riverside & Dan 
River Cotton Mills v. U. S., Ct.Cl., 
11 F.Supp. 134, certiorari denied 
66 S.Ct. 148, 296 U.S. 624, 80 L.Ed. 
444. 

37. U.S.—^Diamond Alkali Co. v. 
Heiner, C.C.A.Pa., 60 F.2d 505, re¬ 
versed on other grounds 53 S Ct. 
413, 288 U.S. 502, 77 L.Ed. 921— 
Sabin V. U. S., Ct.Cl., 44 F.2d 70. 

38. U.S.—^R. H. Stearns Co. of Bos¬ 
ton, Mass., V. U. S., Ct.Cl., 54 S.Ct. 
325, 291 U.S, 54, 78 L.Ed. 647—Riv¬ 
erside <& Dan River Colton Mills 
V. U. S., Ct.Cl., 11 F Supp. 134, cer¬ 
tiorari denied 56 S.Ct. 148, 296 U. 
S. 624, 80 L.Ed. 444. 

Satisfaction, of statutory reguire- 
meuts 

(1) Action of commissioner in re¬ 
questing waivers of statute of limi¬ 
tations in writing, execution of waiv¬ 
ers by taxpayer, and filing of them 
with commissioner in response to 
request and subsequent assessment 
of deficiency taxes by commissioner 
after his authorization to do so had 
expired but for such waivers, satis¬ 
fied requirements of statute.—Penn- 
sylvania-Dixie Cement Corporation v. 
U. S., CtCL, 17 F.Supp. 196. 

(2) Commissioner's consent may 

be found in letters sent out from his 
office.—Diamond Alkali Co. v. Hein¬ 
er, C.C.A.Pa., 60 F.2d 605, reversed 
on other grounds 63 S.Ct, 413, 288 
U.S. 602, 77 L.Ed. 921. i 

8^6 


39. U.S —Mosier v, Goodcell, D.C. 
Cal., 49 F.2d 391. 

40. U.S.—E. E. Atkinson & Co. v. 
Willcuts, C.C.A.Minn., 52 P.2d 1. 

41. U.S.—John M. Parker Co. v. C. 
I. R., C.C.A., 49 F.2d 254. 

42. U.S.—Joyce v. Gentsch, C.C.A. 
Ohio, 141 F.2d 891. 

43. U.S.—Joyce v. Gentsch, supra. 

44. U.S.—House V. C. I. R., C.C.A., 
97 P.2d 516, certiorari denied 59 S. 
Ct. 101, 305 U.S. 633, 83 L.Ed. 406 
—Diamond Alkali Co, v. Heiner, 
C C A.Pa., 60 F.2d 505, reversed on 
other grounds 53 S.Ct 413, 288 U. 
S. 502, 77 L.Ed. 921—Onondaga Co. 
V. C. I. R , C.C.A., 50 F.2d 397, cer¬ 
tiorari denied Onondaga Co, v. Bur¬ 
net, 52 S.Ct 126, 284 U.S. 671, 76 
LEd. 667—United Thacker Coal Co. 
V. C. 1. R., C.C.A., 46 F.2d 231— 
Liberty Baking Co. v. IIoiiK'r, D. 
C.Pa., 34 P.2d 613, affirmed, C.C.A., 
37 P.2d 703. 

D.C.—S. J. Christopher Co. of Dela¬ 
ware V. C. I. R., 65 F.2d 530, GO 
■ App.D.C. 368. 

45. U.S.—House V. C. 1. R., C.C.A., 
97 F.2d 516, certiorari d(‘ni(‘(l 59 S. 
Ct 101, 305 U.S. 633, 83 3..E(l 4 0G 
—Onondaga Co. v. C. I. R., C.G.A., 
50 F.2d 397, certiorari denied On¬ 
ondaga Go. V. Burnet, 52 S.Ct. 126, 
284 U.S. 671, 76 L.Ed. 567—Mar¬ 
shall Wells Co. V. Willcuts, D.C. 
Minn., 41 P.2d 751. 

46. U.S.—Board v. C. I. R., C.O.A., 
61 F.2d 73, certiorari denied 62 S. 
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or by a clerk or other employee working tinder the 
direction of the head of a division in the commis¬ 
sioner’s office to whom authority to sign has been 
delegated by the commissioner.'^'^ Indeed, it is not 
necessary that the waiver be signed or executed at 
all by the commissioner'^^ or some one authorized 
to act for him,'^^ there being no statutory require¬ 
ment that his approval be evidenced by signing the 
waiver;^® but, where he does sign, the waiver is 
valid,and it is not necessary to give the tax¬ 
payer notice that the commissioner has signed^^ 
or to offer proof of the signature.^3 

A waiver is not rendered ineffective by the fail¬ 
ure of the commissioner to sign it on the filing 
tliereof, where he signs it within a reasonable 
time,^^ or by the fact that the commissioner’s sig¬ 
nature is not placed on it until several years after 


expiration of the limitation period, where the tax¬ 
payer receives the benefit of the waiver and does 
not object until after the expiration of the limita¬ 
tion period.55 

§ 667. Estoppel 

A waiver on which the commissioner of Internal rev¬ 
enue has relied may not be repudiated by the taxpayer 
who made It. 

A taxpayer is not allowed to repudiate his waiver 
on which the commissioner of internal revenue has 
relied.^® So too an executor of a deceased taxpay¬ 
er may be estopped to question his own authority 
to waive the limitation for assessment the pres¬ 
ident of a dissolved corporation is estopped to ques¬ 
tion the validity of a waiver filed on behalf of the 
corporation by himself^^ or with his knowledge and 
consent;®^ and a transferee of the property, or 


Ct. 35, 284 U.S. 658, 76 L.Ed. 557— 
S.abm V U. S„ Ct.Cl., 44 F.2d 70. 
Stibscription in commissioner’s 
name under liis direction is sufficient. 
—L. J. Christopher Co. of Delaware 
V. C. I. R., 55 F.2d 530, 60 App.D.C. 
368. 

Commissionor’s name and actual 
signer’s initisiXs 

Waivers of limitation on assess¬ 
ment of income tax being received 
In commissioner’s ofTlce in compli¬ 
ance with suggestion to taxpayer, 
that commissioner’s signature of ap¬ 
proval was attached by someone 
whose initials followed did not in¬ 
validate waivers.—Hosier v. Good¬ 
cell, D.C.Cal., 49 F.2d 391. 

Pailure to sign in triplicate 

A waiver signed on day before lim¬ 
itation on assessment had run by 
person who had been empowered to 
sign commissioner’s name became 
effective on that 'day, even though 
person did not sign in triplicate, 
since statute required nothing to be 
in triplicate.—House v. C. I. R., C. 

C. A., 97 I^2d 516, certiorari denied 59 
S.Ct. 101, 305 U.S. 633, 83 D.Ed. 406. 

47. U.S.—Pennsylvania-Dixie Ce¬ 
ment Corporation v. U. S., CtCl., 
17 F.Supp, 196. 

D. C.—Fleltmann v. Burnet, 66 F.2d 
178, 62 App.D C. 90, followed in 65 
F.2d 179, 62 App.D.C. 91, certiorari 
denied Fleitinann v. Helvering, 64 
S.Ct. 67, 290 U.S. 638,’ 78 L.lild. 555, 
Certiorari denied 54 S.Ct. 66, 290 
U.S. 638, 78 D.Ed. 655. 

Itoutiii© procedure 
Waiver was properly assented to 
by commissioner so as to render it 
valid, where commissioner’s signa¬ 
ture was placed thereon by an em¬ 
ployee in oUlco of head of a certain 
division In accordance with routine 
procedure long in effect in bureau, 
notwith.s1andlrg head of such divi- 
aon could not identify person actual- 
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ly signing waiver.—Graton & Knight 
Co. V. U. S., Ct.Cl.. 18 F.Supp. 470. 

48. U.S.—Crown Willamette Paper 
Co. v. McLaughlin, C.C.A.Cal., 81 
F.2d 365, certiorari denied 56 S.Ct. 
939, 298 U.S. 674, 80 L Ed. 1396— 
Riverside & Dan River Cotton Mills 
V. U. S., Ct.CL. 11 F.Supp. 134, cer¬ 
tiorari denied 56 S.Ct. 148, 296 U.S. 
624. so L.Ed. 444. 

Befereuce equivalent to signature 
Pact that waiver of time for a.s- 
sessment of additional income tax 
was referred to in writing signed by 
commissioner was equivalent to his 
signing such waiver, although it was 
not in fact signed by him.—American 
S. S. Co. V. Wickwire Spencer Steel 
Co., DC.N.Y., 8 F.Supp. 562. 

Pailure to show that waiver was 
signed by the commissioner does not 
render the waiver invalid.—John M. 
Parker Co. v. C. I. R., C.C.A., 49 
F.2d 254. 

Waiver of failure to sign 

Executor waived commissioner’s 
failure to sign agreement extending 
time for reexamination of estate’s 
income tax liability by contesting 
merits of government’s claim for de¬ 
ficiency before board of tax appeals 
without urging such defense.—Seals 
V. U. S„ D.O.La., 24 I^’.Supp. 896. 

49. U.S.—Riverside Sc Dan River 
Cotton Mills V. U. S., Ct.Cl., 11 P. 
Supp. 134, certiorari denied 56 S. 
Ct. 148, 296 U.S. 624, 80 L.Ed. 444. 

50- U.S.—Riverside Sc Dan River 

Cotton Mills V. U. S., supra. 

51. U.S.—Vanderlip v. V. S., Ct.Cl,, 

6 F.Supp. 966, certiorari denied 55 
,S.Ot. 102, 293 U.S. 688, 79 L.Ed. 
683. 

Wlien commissioner signs assess¬ 
ment list, the taxpayer’s waiver is 
accepted and approved in writing by 
the commissioner.—Horuff v. U. S., 
CtCh, 9 F.Supp. 1016. 
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52. U.S.—Greylock Mills v. C. I. R., 

C. C.A., 31 F.2d 655, certiorari de¬ 
nied Greylock Mills v. Lucas, 50 
S.Ct. 25, 280 U.S. 566, 74 L.Ed. 619. 
Notice to taxpayer as to effective 

date of waiver is not necessary.— 
House V. C. 1. R., C.C.A., 97 F,2d 516, 
certiorari denied 59 S.Ct. 101, 305 U. 
S. 633, 83 L.Ed. 406. 

50. U.S.—U. S. V. Standard Silk Co., 

D. C.N.Y., 12 F.Supp. 54. 

54. U.S.—Greylock Mills v. C. I. R., 
C.C.A., 31 P.2d 655, certiorari de¬ 
nied Greylock Mills v. Lucas, 50 
set. 25, 280 U.S. 5*66, 74 L.Ed. 
619, 

55. U.S.—R. PL Stearns Co. v. U. S., 
Ct.Cl., 2 F.Supp. 773, affirmed 54 
set. 325, 291 U.S. 51, 78 L.Ed. 647. 

50. U.S.—Mulford v. C. 1. R. C.C.A., 

66 F.2d 296—C. I. R. v. New York 
Trust Co., 54 P 2d 463, certiorari 
denied New York Trust Co. v. C. 
I. R, 52 set. 457, 2'85 U.S. 556, 76 
L.Ed. 945—Board v. C. I. R., C.C. 
A., 51 P2d 73, certiorari denied 52 
S.Ct. 35, 284 U.S. 658, 76 L.Ed. 557. 

Authority of secretary 

Corporation, whose secretary made 
tax return relied on by it, is not in 
a position to question authority of 
secretary to consent to waiver exe¬ 
cuted before bar of statute had run. 
—L. J. Christopher Co. of Delaware 
V. G. 1. R., 6'5 F.2d -530, 60 App.D.C. 
36'8. 

On ground of lack of consideration 
U.S.—Aiken v. C. I. R., C.C.A., 35 F. 
2d 620, affirmed Aiken v. ' Burnet, 
51 S.Ct. 148, 282 U.S. 277, 75 L.Ed. 
339. 

57. U.S.—U. S. V. Fisher, D.C.MiCh., 

67 F.Supp. 410. 

53. U.S.—Lucas v* Hunt, •C.C.A.Tex,, 
45 F.2d 781—^Wonder Bakeries Co. 
V. U. S., CtCl., 6 F.Supp. 228. 

59. U.S.^—^Wonder Bakeries Co, v. U. 
S., supra. 
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successor to the assets, of the original taxpayer 
may be estopped by conduct to deny the validity 
of waivers.^® On the other hand, the elements of 
estoppel may not be present in a particular case.^^ 

§ 668. Construction and Operation 

A valid waiver of the statute of limitations for as¬ 
sessment extends the time for assessment. 


A valid waiver of the statute of limitations for 
assessment extends the time for assessment.®^ Aft¬ 
er the expiration of the statutory limitation period, 
and before the expiration of the extended period 
provided by the waiver, the commissioner may 
make an assessment;®® and, where he does so, the 
assessment is timely and seasonable and not barred 
by limitation.®^ On the other hand, a void waiver 


60. U.S.—Union Bleachery v. C. L 

R. . C.C.A., 97 F.2d 226—C. 1. R. v. 
Nichols & Cox Uumber Co., C.C.A., 
65 P.2d 1009. 

Itepresentation of autliority 

Transferee of taxpayer’s property, 
having represented that it had au¬ 
thority to sign waivers of time for 
assessment in behalf of original tax¬ 
payer, was equitably estopped to 
maintain the contrary.—American S. 
S. Co. V. Wickwire Spencer Steel Co., 
D.C.N.Y., S F.Supp. 562. 

Receipt of beaxejBit 

U.S.—Wonder Bakeries Co. v. U. S., 
Ct.Cl., 6 F.Supp. 228. 

61. No change in ‘benefit 
Transferee of assets of taxpayer 

corporation was not estopped to 
claim invalidity of waivers on 
ground that commissioner, in reli¬ 
ance on waivers, continued reconsid¬ 
eration of taxpayer’s prior liability 
which resulted in substantial reduc¬ 
tion of amount claimed, where re¬ 
consideration was of no more benefit 
to transferee than if there had been 
no waivers and commissioner had 
continued consideration of case with 
like results and permitted statutory 
period to run.—Hamilton Web Co. v. 
Page, D.C.R.I., 8 F.Supp. 626. 

Matters relating to another tax 
year do not estop the taxpayer to 
plead the statute of limitations in 
respect of assessment of a deficiency 
for the year in question.—Fifth Ave. 
Uniform Co. v. C. I. R-, C.C.A., 70 F. 
'2d 677. 

62. U.S.—Columbian Iron Works v. 
Brock, D.C.Tenn., 38 F.2d 816— 
Bothwell V. U. S., Ct.CL, 18 F.Supp. 
1011, certiorari denied 58 S.Ct. 642, 
303 U.S. 645, 82 L.Ed. 1106. 

Determination and assessment 
U.S.—McCarthy Co. v. C. I. R., C.C. 
A., 80 F 2d 618, certiorari denied 56 

S. Ct. 675, 298 U.S. 655, -80 L.Ed. 
1381. 

Subsequent statute extinguishing 
Uabllity 

Waiver was held to extend limi¬ 
tation on time for tax assessment 
notwithstanding subsequent passage 
of act making limitation statute ef¬ 
fective to extinguish liability for 
tax.—Atlas Securities Co. v. O. I. R.. 
C.C.A., 5-8 F.2d 214. 

Agreement for “suspension of run¬ 
ning of statutory period of limita¬ 


tions’* on making of assessment in 
respect of any deficiency was not an 
agreement for suspension of expira¬ 
tion date of period of limitations 
only, but an agreement that limita¬ 
tion period should be arrested during 
time of suspension.—U. S. v. Marko¬ 
witz, D.C.Cal., 34 F.Supp. 827. 

63, U.S.—Aiken v. O. I. R., C.C.A., 

35 F.2d 620, affirmed Aiken v. Bur¬ 
net, 51 S.Ct. 148, 282 U.S. 277, 75 
L.Ed. 339. 

Waiver after expiration of statutory 
period 

(1) At a time when a waiver made 
after the expiration of the statutory 
limitation period was valid and ef¬ 
fective, waiver filed after limitations 
had run against assessment revived 
in commissioner authority to make 
assessment within period covered by 
'waiver.—Hart Glass Mfg. Co. v. U. 
S, Ct.Cl., 48 P.2d 435, certiorari de¬ 
nied 52 S.Ct. 639, 286 U.S. 556, 76 L. 
Ed. 1290—W. P. Brown & Sons Lum¬ 
ber Co. V. C. I. R., C.C.A., 38 F.2d 
425, affirmed W. P. Brown & Sons 
Lumber Co. v. Burnet, 51 S.Ct. 140, 
282 U.S. 283, 75 L.Ed. 343. 

(2) However, it was held under 
Revenue Act of 1924 § 278 (e), con¬ 
strued as limiting § 278 (c), that 
where limitation period expired be¬ 
fore June 2, 1924, barred deficiencies 
assessed thereafter were not revived 
by subsequent waiver of limitations, 
although it would have been other* 
wise had the time for assessment ex' 
pircd after that date and the waiver 
had been executed after the expira' 
tion of the statutory period.—Uncas- 
ville Mfg. Co. V. C. I. R., CCA., 65 F 
2d 893, certiorari denied 52 S.Ct 
497, 286 U.S. 545, 76 L Ed. 1282. 

(3) Waivers of statutory period, 
after expiration thereof, for assess¬ 
ment executed by officer and director 
of dissolved corporations were effec¬ 
tive to revive liability of transferee 
corporation which took over assets 
of dissolved corporations.^—Helver¬ 
ing V. South Penn Oil Co., 68 P.2d 
420, 62 App.D.C. 373. 

Reliance or uonreliauce on waiver 
(1) Where tax court determined 
overpayment of income tax for tax¬ 
able year and taxpayer, before such 
decision became final, executed writ¬ 
ten consent to assessment of addi¬ 
tional deficiency and waiver of lim¬ 
itation, such decision was no bar 
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to assessment in reliance on consent 
and waiver.—American Paper Goods 
Co. V. U. S., Ct.Cl., 19 F.Supp. 537, 
certiorari denied 58 S.Ct. 138, 302 
U.S. 737, 82 L.Ed. -569, rehearing de¬ 
nied 58 S.Ct. 362, 302 U.S. 779, 62 
L.Ed. 602. 

(2) Pact that commissioner, when 
assessing additional income tax, may 
not have relied on waiver executed 
by taxpayer’s executor did not ren¬ 
der waiver ineffective.—Anderson v. 
U. S., Ct Cl., 15 F.Supp. 216, certio¬ 
rari denied 57 S.Ct. 668, 300 U.S. 676, 
81 L.Ed. 880. 

Assessment without collection 

Taxpayer’s agreement, extending 
government's time for assessment 
and collection of income and profits 
taxes for one year, did not necessar¬ 
ily require both assessment and col¬ 
lection within year.—Florsheim 
Bros. Dry Goods Co. v. U. S., D C La,, 
26 P.2d 505. affirmed, C.C.A., 29 F.2d 
895, affirmed 50 S.Ct. 215, 280 U.S. 
453, 74 L.Ed. 542. 

64. U.S.~C. I. R. V. Godfrey, C.C. 

A., 50 F.2d 79, certiorari denied 
Godfrey v. Burnet, 52 S.Ct. 32, 284 
U.S. 653, 76 LEd. 554—Hotel Wis¬ 
consin Realty Co. v. C. I. R., C.C. 
A., 47 F.2d 842—United Thacker 
Coal Co. V. C. L R.. C C..A, 46 F 2d 
231—Price & Lucas Cider & Vine¬ 
gar Co, V. Lucas, C.C.A.Ky., 45 P. 
2d 1004—Motter v. Garrison, C.C. 
A.Kan., 43 F.2d 34—Austin Co. v. 
C. I. R., C.C.A., 35 F2d 910, cer¬ 
tiorari denied Austin Co. v. Lucas, 
50 S.Ct. 24'9, 281 U.S. 735, 74 L. 
Ed. 1150—L. Loowy & Son v. C. 
I. R., C.C.A., 31 F.2d 652—Atkins v. 
Bender, D.C.La., 26 P.2d 690, af¬ 
firmed, C.C.A., 36 F.2d 1018. 

Where deficiency notice was 
mailed within extended period, a plea 
of limitations was rightly denied.— 
Waggaman v. Helvering, 78 F.2d 721, 
64 App.D.C. 371, certiorari denied 66 
S.Ct. 139, 296 U.S. 618, 80 L.Ed. 439. 

Assessment against transferee, Is 
timely when made within one year 
after expiration of the waiver pe¬ 
riod for assessment against the orig¬ 
inal taxpayer.—Both well v. U. S., Ct. 
Cl., 18 F.Supp. 1011, certiorari de¬ 
nied 58 S.Ct. 642, 303 U.S. 645, 82 
L.Ed. 1106—American S. S. Co. v, 
Wickwire Spencer Steel Co., D.C.H, 
Y., '8 F.Supp, 662. 
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does not operate to extend the time within which 
an assessment may be made and, where waivers 
are invalid, an assessment made after the expira¬ 
tion of the statutory period is void.®^ There is no 
merit in a contention that a waiver of the statute of 
limitations is rendered ineffectual by a premature 
assessment.®*^ 

The construction of a waiver extending- the time 
for assessment involves a question of the intention 
of the parties.®® The burden of establishing- the 
meaning of a questioned phrase in a waiver exe¬ 
cuted by the taxpayer is on the commissioner where 
he wrote the waiver;®® and his interpretation, al¬ 
though not controlling, is entitled to weight where 
the meaning of the waiver is doubtful.*^® A waiver 
must be read as though it included statutory provi¬ 
sions relating to determination, redetermination, 
assessment, and collection of deficiencies,as well 
as the provision relating to suspension of the run¬ 
ning of the statute of limitations.*^^ Where a waiv¬ 
er, by its express terms, embraces any and all stat¬ 
utory limitations on its assessment of taxes for a 
specified year, there is no reason for restricting this 
language so as to exclude limitations subsequently 
imposed by statute.'^® 

Waiver of restrictions. A waiver of the statutory 
provision prohibiting the commissioner from making 
a deficiency assessment until after a deficiency no¬ 
tice has been mailed, and during a prescribed period 
thereafter, releases the commissioner from the ob¬ 
ligation to waive the prescribed period after the 


mailing of the notice before making an assess- 
ment'^4 and prevents the assessment from being 
premature bm; it does not make immediate as¬ 
sessment compulsory.*^® Where a waiver of the 
right to file an appeal or petition for redetermina¬ 
tion is regarded as premature because made before 
the finding of any deficiency, as discussed supra § 
665, it does not prevent a notice of deficiency from 
suspending the running of the limitation statute, 
nor does it stop the running of interest.*^® 

§ 669. - Duration of Extension 

The period of time fop assessment under a waiver 
of the statute of limitations does not extend beyond the 
expiration date named in the waiver unless, before such 
expiration date, a deficiency notice is effectively mailed, 
in which case an assessment may be made during the 
period within which the running of the statute of limita¬ 
tions is suspended. A waiver which does not expressly 
limit its duration allows a reasonable time for assess¬ 
ment. 

Where a waiver of the statute of limitations for 
assessment fixes a specific date for the expiration 
thereof, the extended period during which determi¬ 
nation and assessment may be made does not ex¬ 
tend beyond such date,^® unless, before such date, 
a deficiency notice is properly and efifectively 
mailed, in which case, by force of statute, and ac¬ 
cording to the terms of some waivers, the time is 
extended for the period during which an assess¬ 
ment is prohibited by statute,®® and for sixty days 
thereafter,®i the foregoing being the time during 
which the running of the statute of limitations is 


65. U.S.—A. J. Bates Co. v. U. S., 
Ct Cl., 3 F.Supp. 245. 

Uitaiitliorizad -waiver signed by 

taxpayer’s transferee was insufil- 
cient to extend time for income tax 
defleiency assessment.—Gott v. Live 
Poultry Transit Co., 153 A. iSOl, 17 
Del.Ch. '288. 

66. XJ.S.—Jaffee v. C. I. R., C.C.A., 
45 F.2d 679, certiorari denied Jaf- 
fee V. Burnet, 51 S.Ct. '646, 283 U.S. 
853, 75 L.Ed. 1460. 

67, U.S.—Lchigb Portland Cement 
Co. V. U. S., CLCl., 30 F.Supp. 217. 

68, U.S.—Pittsburgrh Can Co, v. U. 

C.C.A.Pa., 113 P.2d 831. 

Court may consider intention of 
taxpayer and tax oflicial.s.—U. S. v. 
Southern Lumber Co., C.C.A.Ark., 51 
F.2d 956, 78 A.L.R. 619, certiorari 
denied Southern Lumber Co. v. U. S„ 
52 S.Ct. 197, 284 U.S. 680, 76 L.Ed. 
674. 

Conatmctlon to ©arty out intention 
Any writing invoked will be con¬ 
strued to carry out Intention of par¬ 
ties.—New England Southern Mills 
v. White, D.C.Mass., 11 F.Supp. 943. 


69. U.S.—C. I. R. V. Leasing & 
Building Co., C.C.A., 4’6 F.2d 2. 

70. U.S.—H. & B. American Mach. 
Co. V. U. S., Ct.Cl., 11 F.Supp. 48, 
certiorari dismissed U. S. v. H. & 
B. American Mach. Co., 66 S.Ct, 
'669, 297 US. 726, SO L.Ed. 1009. 

71. U.S.—Lehigh Portland Cement 
Co. V. U. S., Ct.Cl., 30 F.Supp. 217. 

72. U.S.—American Natural Gas 
Co. V. U. S., CtCl., 13 F.Supp. 69, 
certiorari denied 67 S.Ct. 10, 2'99 
U.S. 547, 81 L.Ed. 403. 

Statute, rather tliau waiver, g-ov- 
ems as to the length of time the pe¬ 
riod for asse.ssment is extended by 
appeal or redetermination proceed¬ 
ings where, under a construction of 
the waiver claimed by the taxpayer, 
the time provided by the waiver 
would be shorter than that provided 
by the statute.—Manz Corporation v. 
U. S., Ct.Cl., 54 F.2d 177. 

73. U.S.—Aiken v. Burnet, 51 S.Ct. 
148, 282 U.S. 277, 7.5 I,.Ea. .339. 

74L U.S.—Moore v. Cleveland Ry. 

Co., C.C,A.Ohio, 108 F.2d 656. 

7^. U.S.—U. S. V. First Huntington 

Nat, Bank, D.C.W.Ysl, 34 F.Supp. 
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'578, affirmed, C.C.A., First Hunt¬ 
ington Nat. Bank v. U. S., 117 F. 
2d 376. 

76. U.S.—Moore v. Cleveland Ry. 
Co., C.C.A.Ohlo, 10.8 F.2d 656. 

77. U.S.—Mutual Lumber Co. v, 
Poe, C.C.A.Wash., 66 F.2d 904, cer¬ 
tiorari denied 54 S.Ct. 373, 290 U. 
S. 706, 78 L.Ed. 606. 

78. U.S.—East Bay Water Co. v. 
McLaughlin, D.C.CaL, 24 F.Supp. 
222, appeal dismissed, C.C.A., Mc¬ 
Laughlin v. East Bay Water Co., 
104 F.2d 1016. 

1. US.—Ohio Locomotive Crane 
Co. V. Denman, C.C.A Ohio, 73 F.2d 
408, certiorari denied 55 S.Ct. 508, 
294 U.S. 712, 79 L.Ed. 1246—Ohio 
Locomotive Crane Co. v. U. S., C. 
C. A. Ohio, 73 F.2d 408, certiorari 
denied 55 S.Ct. 508, 394 U.S. 712, 
79 L.Ed. 1246—Pictorial Printing 
Co. V. C. I. R., C.C.A., 38 F.2d 563. 

U.S.—Welch V. Schweitzer, C.C. 
A.Cal., 106 F.2d 885—Lehigh Port¬ 
land Cement Co. v. U. S., Ct,Cl,, 30 
F.Supp. 217. 

81. U.S.—^Welch V. Schweitzer, CC. 
A.Cal., 106 F.2d 885. 
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suspended after tlie mailing of a deficiency notice, 
as discussed supra § 657. Where a waiver of the 
right to file a petition with the tax court is con¬ 
ditional, the sixty-day period within which an as¬ 
sessment may be made is to be computed from the 
time when the condition is fulfilled, rather than 
from the time when the waiver is filed but a 
taxpayer’s waiver of the right to appeal and con¬ 
sent to immediate assessment render immaterial, 
as far as he is concerned, a subsequent statutory 
extension of the period during which an assessment 
is prohibited.^3 jn case of conflict between print- 
, ed and typewritten provisions of a waiver concern¬ 
ing the beginning of the extended period for as¬ 
sessment, the typewritten provisions control.^^ 

Waiver not expressly limiting duration. A waiv¬ 
er extending the time for assessment and not ex¬ 
pressly limiting its duration allows at least a rea¬ 
sonable time after the expiration of the statutory 
limitation.ss What is a reasonable time is a matter 
of proof and the court will not arbitrarily adopt 
a certain period, such as one year, as an inflexible 


standard of reasonable time in every case.-^^ Ac¬ 
cording to some authorities a waiver which is un¬ 
limited by its terms expires only after the taxpayer 
gives notice to the commissioner that he will regard 
the waiver as at an end after a reasonable time, 
such as three or four months, from the date of 
such notice.^S ^ general order of the commission¬ 
er fixed a specific date for expiration of unlimited 
waivers for assessment of 1917 income taxes 
but such order did not affect the expiration of waiv¬ 
ers for other years, even though the waivers for 
such years, together with the waiver for 1917, were 
included in a single document.^O 

§ 670. -- Taxes Included 

A narrow construction in respect of the taxes cov¬ 
ered will not be given a waiver extending the time for 
assessment. 

A waiver extending the time for assessment will 
not be given a narrow construction in respect of 
the taxes covered thereby.^i Where taxes for sev¬ 
eral years are included in one waiver, the waiver 


82. U.S.—Columbian Carbon Co. v. 
XJ. S., CtCl, 3 FSupp. 536, cer¬ 
tiorari denied 54 S.Ct. 458, 291 U.S. 
672, 78 KEd. 1061. 

83. U.S.—K E. Atkinson & Co. v. 
Willcuts, C.C.A.Minn., 52 F.2d 1. 

84. U.S.—H & B American Mach. 
Co. V. U. S, CtCl., 11 F.Supp. 48, 
certiorari dismissed U. S. v. H. & 

B. American Mach. Co, ‘56 S Ct. 
669, 297 U.S. 726, 'SO L.Ed. 1009. 

85. U.S.—Greylock Mills v. White, 

C. C.A.Mass., ‘63 F.2d 866, certiorari 
denied 53 S Ct. 793, 289 U.S. 7G0, 
77 .LEd. 1503. 

88. U.S.—Sabin v. U. S., CtCl., 44 

F.2d 70. 

Time held reasonable under facts 

(1) Between one and two years.— 
Greylock Mills v. White, C C.A.Mass., 
63 F.2d 866, certiorari denied 53 S. 
CL 793, 289 U.S. 760, 77 L.Ed. 1503. 

(2) Three years and five months.— 
Revere Copper & Brass v. U. S., Ct. 
Cl., 3 F.Supp. 157. 

Delay of over two years hold unrea¬ 
sonable 

U.S.—Pictorial Printing- Co. v. C. I. 
R.. C.C.A., 38 P.2d 563. 

87. U.S.—Sabin v. U. S., Ot.Cl., 44 
F.2d 70—Greylock Mills v. C. I. 

R. , C.C.A., 31 F.2d 6'55, certiorari 
denied Greylock Mills v. Lucas, oO 

S. Ct. 25, 280 U.S. 566, 74 L.Ed. 
619. 

88 . U.S.—Big: Four Oil & Gas Co. v. 
Heiner, C C.A.Pa., 67 F.2d 29— 
Greylock Mills v. C. I. R., C.C.A., 
31 F.2d '656, certiorari denied Grey¬ 


lock Mills V. Lucas, 50 S.Ct. 25, 280 
U.S. 566, 74 L.Ed. 619. 

89. U.S.—^National Tool Co. v. Rout- 
zahn, D.COhio, 28 F.2d 914. 

90. U.S.—Greylock Mills v. C. I. R., 

C. C.A., '31 F.2d 655, certiorari de¬ 
nied Greylock Mills v. Lucas, 50 
S.Ct. 25, 280 U.S. 566, 74 L.Ed. 619 
—Revere Cooper & Brass v. U. S., 
CtCl, 3 FSupp. 157. 

Waivers for different years, includ¬ 
ed in one paper, as separate waiv¬ 
ers see infra § 670. 

91. U.S.—Greylock Mills v. White, 

D. C Mass., 55 P.2d 704, affirmed, 
C.C.A., 63 F.2d 866, certiorari de¬ 
nied *53 S.Ct. 793, 289 U.S. 760, 77 
L.Ed. 1503—W. P. Brown &. Sons 
Lumber Co. v. C. I. R., C.C.A., 38 
P.2d 425, affirmed W. P. Brown & 
Sons Lumber Co. v. Burnet, 51 S. 
Ct. 140, 282 U.S. 2.S3, 75 L.Ed. 343. 
Where no year is specified in waiv¬ 
er, and the statute of limitations has 
run as to all years save one, the 
waiver will be construed to be in¬ 
tended to be applicable to the as¬ 
sessment for that year.—Mulford v. 
C. I. R., C.C.A., 66 F.2d 29‘G. 

Piscal year or portion of year 

(1) Waiver of limitations for year 
1918 was effective for fiscal year 
ending first month in 1018,—'Lowell 
Cotton Mills V. Grissom, D.C.N.C., 69 
F.2d 4'61. 

(2) A contention that a waiver as 
to taxes for a certain year relates 
to taxes for a full year, and does not 
cover taxes for the six months peri¬ 
od ending June 30, is without merit 
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—Greylock Mills v. C. I. R., C C.A., 
31 P.2d 655, certiorari denied Grey¬ 
lock Mills V. Lucas, 60 S.Ct. 2'5, 280 
U.S. 566, 74 L.Ed. 619. 

(3) It has been held, however, 
that a waiver as to taxes due under 
a return for a particular year is. 
where the return was made on a cal¬ 
endar year basis, ineffective as to an 
assessment on a fiscal year basis.— 
C. I. R. v. Leasing & Building Co., 

C. C.A., 46 F.2d 2. 

War profits taxes held included 

U. S.—Aiken v. Burnet, 51 S.Ct 148, 
282 U.S. 277, 75 L.Ed. 339. 

Taxes due from husband and wife 
aro included where they made a joint 
return and both signed the waiver, 
although the name of the husband 
only is inserted in the body of the 
waiver.—U. S. v. Smith, C.C.A.Cal., 
140 P.2d 110. 

Corporation’s taxes before affiliation 
Corporation’s .waiver of statute of 
limitations after affiliation was held 
applicable to corporation's separate 
return before affiliation, where, even 
though name of parent company of 
the affiliated group appeared at the 
top of the printed form on which 
the waiver was written, it did not 
appear in caption or body of waiv¬ 
er.—American Loan Co. of Camden 

V. Helvering, 70 'F.2d 294), 63 APP. 

D. C. 124. 

Commissioner’s letter inclosing 
waiver was considered in arriving 
at the conclusion that the tax for a 
certain year was not Intended to bo 
covered.—Pictorial Printing Co. v*. C. 
I. R., C.C.A., !33 F.2d 633. 
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is in effect a separate one for each of the years 

mentioned.®^ 

§ 671. Successive Waivers 

In the abeence of fraud or mutual mistake, successive 
waivers are valid and operative to extend the time for 
assessment where they cover a continuous period and 
each one is made before the expiration of the preceding 
period for assessment. 

In the absence of fraud or mutual mistake, suc¬ 
cessive waivers covering a continuous period, and 
each one made before the expiration of the pre¬ 
ceding period for assessment, are valid^S and op¬ 
erative to extend the time for assessment but, 
where the first waiver is deemed invalid because 
executed after the expiration of the statutory limi¬ 


tation period, the second waiver will also be con¬ 
sidered invalid and under a statute in force at 
one time which provided that the bar of limita¬ 
tions should extinguish liability for assessment, as 
well as for the remedy, an agreement for a new 
waiver, entered into after the expiration of the 
limitation period as extended by waivers, was in¬ 
effectual to revive liability.^® After the expira¬ 
tion of the first extended period, the taxpayer is 
without right to question the validity of the second 
waiver and after the commissioner has request¬ 
ed and obtained a new waiver concerning the sub¬ 
ject matter of the original waiver, which he found 
unsatisfactory, he may not claim rights under the 

first waiver.9S 


F. EXAMINATION OF PERSONS AND RECORDS 


§ 672. Examination of Taxpayers and Their 
Records 

Under the provisions of particular statutes, taxpay¬ 
ers may be required to produce books and records and 
to give testimony. 

Under statutes so providing, the commissioner, 
or the collector, of internal revenue, or any other 
employee of the bureau of internal revenue, may 
examine the taxpayer and his records within the 
terms of the particular statute. 

Under the Internal Revenue Code, 26 U.S.C.A. § 


3614, and similar statutes, the commissioner may, 
through employees of the bureau of internal reve¬ 
nue, examine any books, papers, records, or mem¬ 
oranda bearing on matters required to be included 
within the return, for the purpose of ascertaining 
the correctness of a return or for the purpose of 
making a return where none has been made, and 
may require the attendance of the person who is 
making the return so that he may take his testi¬ 
mony.^ This section does not authorize the pro¬ 
curement of evidence that might be material in 


92. U.S—Greylock Mills v. C. I. R., 
C.C.A., 31 F.2d 655, certiorari de¬ 
nied Greylook Mills v. Luens, 50 
S.Ct. 25, 2S0 U.S. 506, 74 UEd. <519 
—Revere Copper & Brass v. U. 
S., CtCL, 3 RSiipp. 157. 

93. U.S.—W. P. Brown & Sons Lum¬ 
ber Co. V. Btirnet, 51 S.Ct. 1 iO. 2S2 
U.S. 283, 75 L.Ua. 3 13—Thiel Serv¬ 
ice Co. V. C. I. R. C.C.A., 50 F,2d 
173—Central Aj^nirre Suprar Co. v. 
U. S., CtCl., 2 F.Supp. 538. 

Approval after period 

Successive waivers of limitation 
on assessment of income tax were 
held to cover continuous period, al- 
thou#?h last waiver, tiled before ex¬ 
piration of precedin/:? waiver, was 
approved thereafter.—Hosier v. 
Goodcell, D.C.Cah, 49 F.2d 391. 

94. U.S.—Stern Bros. & Co. v. Bur¬ 
net, C.C.A., 51 F.2d 1042. 

©a U.sl—C. I, R. V, Oswego & S. R. 
Co., C.C.A., 62 F.2d '518, aflirmcd 
Helvering v. Oswego & S. R. Co„ 
64 S.Ct. 95, 290 U.S. 591. 78 L.Bd. 
521, petition entertained 64 S.Ct. 
855, 292 U.S. 612, 78 L.Bd, 1472, 
rehearing denied 65 S.Ct. 3, 293 U. 
S. 191, 79 L.Ed. 281. 

9Q. U.S.-—Bertelsen & Petersen En¬ 
gineering Co. V. U, S., D.C.Masa^ 
14 F.Supp. 868, affirmed, C.C.A., U. 


S. V. Bertelsen & Petersen Engi¬ 
neering Co., 95 P.2d 'S67, reheard 
98 F.2d 132, afTirmod 59 S.Ct. 541, 
306 U.S. 276, 83 L Ed. 647. 

97. U.S.—Thiel Service Co. v. C. I. 

R., CC.A., 50 F.2d 173. 

93. D.C.—Hclvering v. Ethel D. Co., 

70 P.2d 761, 63 App.D C. 157. 

99. U.S.—U. S. V. Noble, D C.N.Y., 

19 F.Supp. 527. 

Pormor authority of supervisors 
of internal revenue, whose powers 
wore vested in collectors of internal 
revenue when the ofTlce of supervi¬ 
sor was abolished, to compel exam¬ 
inations of books and persons, and 
the nature of such proceedings, are 
considered in 33 C.J. p 357 notes 92- 
96. 

1. U.S.—U. S, V. Noble, supra. 

Action, against collector to recov¬ 
er alleged tax overpayments is not 
so far in the nature of a personal 
suit os to prevent the collector from 
invoking the statute authorizing ex¬ 
amination of the taxpayer's records. 
—In re Tax Liability of Pacifle Mills 
for 1918 and 1919, D.C.Mass., 21 F. 
Supp. 925, vacated on other grounds, 
C.aA„ I^aciflc Mills v. Keneflck, 99 
P.2d 188. 

l&eoords within statute 

Criterion set up by this section is 
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whether records sought to be in¬ 
spected have any hearing on income 
tax liability. Determination of what 
records of taxpayer are material to 
investigation of income tax returns, 
in first instance, is for commission¬ 
er charged with duty of verifying 
correctness of returns; and taxpay¬ 
er is not judge of what records are 
material, and cannot restrict exam¬ 
ination of financial affairs to records 
of his own selection.—In re Interna¬ 
tional Corporation Co., D.C.N.Y., '-5 
F.Supp. 608. 

All records 

In examination of records of tax¬ 
payer to determine tax liability, all 
records of taxpayer’s financial trans¬ 
actions are pertinent to inquiry, and 
order requiring taxpayer, a corpora¬ 
tion assisting lawyers in organizing 
corporations, to produce all records 
relating to income tax liability for 
designated years, including names 
and addresses of all persons for 
whom foreign corporations were or¬ 
ganized, was not improper.—In r© 
International Corporation Co., su-pra. 
Particular records held not within 
statute 

(1) The statute did not authorize 
grant of petition requiring mere ex¬ 
planatory search to disclose naipes 
i and addresses of beneficiaries of 
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verification of tlie return of some person not known 
to the bureau of internal revenue, and who may or 
may not have filed a return, but is confined to evi¬ 
dence with regard to the return of the person whose 
return, or failure to make a return, is being investi- 
gated.2 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 3615, and similar statutes, the collector of internal 
' revenue may issue a summons requiring the tax¬ 
payer to produce books and give testimony, if there 
has been a refusal or neglect to comply with a no¬ 
tice requiring a return, or a failure to render a re¬ 
turn on time, or if an erroneous, false, or fraudu¬ 
lent return is filed.^ Under such provision, where 
the person who has been summoned does appear, 
he cannot refuse to exhibit the books, or refuse to 
testify concerning them.^ 

Nature and mlidity of proceedings. It has been 
held that proceedings under the statutes relating 
to the examination of books and witnesses are civil 
in their nature,^ and are not per se an infringe¬ 
ment of the constitutional provision against un¬ 
reasonable searches,6 or any other constitutional 
right.*^ 

The mere issuing of a summons is in itself only 


a ministerial act, but requiring persons to appear 
and testify under oath, produce books, etc., may be 
a judicial act taken in an extended sense.® As this 
is an extraordinary inquisitorial power, it should 
be strictly construed,^ and should not be abused.^^ 
It should be strictly limited within the express 
terms of the law and cannot be extended by anal- 

Ogy.ll 

Unnecessary examinations or investigations. 
While every presumption will be made in support 
of the commissioner’s action in directing an exam¬ 
ination of records,under the Fourth Amend¬ 
ment to the Constitution, as implemented by the 
Internal Revenue Code, 26 U.S.C.A. § 3631, and 
similar statutes, a taxpayer may not be subjected 
to unnecessary examinations or investigations, and 
only one inspection of a taxpayer’s books may be 
made for each year, unless the taxpayer requests 
otherwise, or unless the commissioner, after in¬ 
vestigation, notifies the taxpayer in writing that an 
additional inspection is necessary but the fact 
that the commissioner failed to notify the taxpay¬ 
er in writing of the need for the additional inspec¬ 
tion will not render illegal a deficiency assessment 
based on the facts learned in such inspection.!^ 


trusts created by will for informa¬ 
tion.—Mays V. Davis, D.C.Pa., 7 F. 
Supp. 596. 

(2) Order requiring taxpayer, a 
corporation engaged in business of 
assisting lawyers in organization of 
corporations, to produce records dis¬ 
closing names of corporations organ¬ 
ized, was improper.—In re Interna¬ 
tional Corporation Co., D.C.N.Y., 5 F. 
Supp. 608. 

Improper matter included within rec¬ 
ords 

That records which commissioner 
may properly compel taxpayer to 
produce for investigation of income 
tax returns will disclose matters 
which taxpayer could not be required 
to produce was held not to preclude 
production of such records.—In re 
International Corporation Co., su¬ 
pra. 

2. U.S.—McDonough v. Lambert, C, 
C.A.Mass., 94 F.2d 838. 

3. U.S.—McDonough v. Lambert, 
supra. 

33 C.J. p 356 notes 80-82. 
Information return 

(1) On the failure of a person to 
file an information return, in accord¬ 
ance with the Internal Revenue 
Code, 26 U.S.C.A. § 147 (a), with re¬ 
gard to payments of a specified 
amount to third persons, he may be 
required to appear and give the de¬ 
sired information under § S‘615 of the 
Code.—McDonough v. Lambert, su¬ 
pra. 


(2) Under the provisions of the 
Internal Revenue Code, 26 U.S.C.A. § 
145, providing an alternative method 
of obtaining such information, in¬ 
volving criminal proceedings, the 
method of proceeding is entirely op¬ 
tional with the representatives of 
the commissioner.—U. S. v. Murdock, 
D.C.Ill., 51 F.2d 389, reversed on oth¬ 
er grounds 52 S.Ct. 63, 284 U.S. 141, 
76 L.Ed. 210, 82 A.L.R. 1376. 

4. U.S.—In re Strouse, D.C.Nev., 23 
P.Cas.No.13,-548, 1 Sawy. 605, 11 
Int.Rev.Rec. 1*82. 

5. U.S.—U. S. V. Noble, D.C.N.T., 19 
F.Supp. 527—In re Strouse, D.C. 
Nev.. 23 F.Cas.No-13,548. 1 Sawy. 
605, 11 Int.Rev.Rec. 1'82. 

6. U.S.—In re Meador, D.C.Ga., 16 
F.Cas.No.9,375, 1 Abb. 317, 10 Int. 
Rev.Rec. 74—In re Strouse, D.C. 
Nev., 23 F.Cas.No.13,548, 1 Sawy. 
'605, 11 Int.Rev.Rec. 182. 

Any right of privacy must yield to 
the reasonable exercise by the gov¬ 
ernment of its power of investiga¬ 
tion in aid of the collection of tax¬ 
es; and when a taxpayer adopts a 
tax avoidance device, the legitimacy 
of which depends on its genuineness 
and which has been in countless cas¬ 
es used as a means of fraudulent 
evasion, taxpayer cannot assert his 
normal right of privacy.—Zimmer- 
mann v. Wilson, D.C.Pa., 25 F.Supp. 
7*5, affirmed, C.C.A., 105 P.2d 683. 

7. U.S.—Calkins v. Smietanka, D.C. 
Ill., 24G F. 138. 
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S. U.S.—In re Meador, D.C.Ga., 16 
F.Cas.No.9,375, 1 Abb. '317, 10 Int. 
Rev.Rec. 74. 

9. U.S.—In re Brown, D.C.N.Y., 4 F. 
Cas.No.1,977, 3 Int.Rev.Rec. 134. 

33 CJ. p 356 note 86. 

10. U.S.—Zimmermann v. Wilson, C. 
C.A.Pa., 105 F.2d 583. 

Power held not abused 
U.S.—In re McDonough, D.C.Mass,, 
20 F.Supp. 927, vacated on other 
grounds, C.C.A., McDonough v. 
Lambert, 94 F.2d 838. 

11. U.S.—In re Kinney, D.C.R.I., 102 
F. 468. 

33 C.J". p 356 note 87, 

12. U.S.—Pacific Mills v, Keneflck, 
C.C.A.Mass., 99 F.2d 188. 

13. U.S.—Pacific Mills v. Kenefllck, 
supra. 

Refusal of access by taxpayer 

Taxpayer objecting to second ex¬ 
amination of books may refuse ac¬ 
cess thereto until commissioner 
gives notice of demand in writing.— 
Philip .Mangone Co. v. U. S., Ct.Cl., 
54 P.2d 168. 

Examlaatloii held unnecessary 
U.S.—Pacific Mills v. Konefick, C.C. 

A,Mass., 99 P.2d 188. 

Examination held not unnecessary 
U.S.—U, S. V. Stiles, D.GArk., 50 F, 
Supp. 881. 

14. U.S.—Philip Mangone Co. v. XT. 
S., OtCl., 64 F.2d 16'8. 
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Moreover, the taxpayer can waive the benefit of 
this statute.^^ 

Where an assessment for the taxable year tinder 
investig-ation is barred by the statute of limita¬ 
tions, no examination will be held necessary,un¬ 
less prima facie there is some good reason there¬ 
for,^ as where it is shown that there may have 
been fraud.^^ 

Requisites of summons. The summons should 
state the cause of its being issued, and should be 
sufficiently explicit to enable the person summoned 
to decide whether or not he is bound to appear.^^ 
It should be limited to books and papers concerning 
the subject of investigation which should be men¬ 
tioned with reasonable certainty.^P 


Enforcement of summons. Under the Internal 
Revenue Code, 26 U.S.C.A. §§ 3615 (e), 3633, on a 
failure to obey the summons issued by an internal 
revenue agent or collector, proceedings may be 
instituted in the federal district court to enforce 
obedience to the summons.^i However, a claim of 
self-incrimination may be a defense in such pro- 

ceedings.22 

Right to return of hooks produced. One who 
turns books over to the collector of internal reve¬ 
nue in response to a summons is entitled, within a 
reasonable time, to the return of the books pro- 

duced.23 

Examination by transferee. Under the Internal 
Revenue Code, 26 U.S.C.A. § 1119, and similar 


15. U.S.—Glas.sell v. C. I. R., C.€. 
A., 42 P.2d 653. 

16. XJ.S.—U. S. V. Farmers' & Me¬ 
chanics’ Nat. Bank of Philadelphia. 
D.C.Pa., 4 F. 2d 14 6, reversed on 
other grounds, C.C.A., Farmers’ & 
Mechanics’ Nat. Bank of Philadel¬ 
phia V. U. S.. 11 P.2d 34S—In re 
Brooklyn Pawnbrokers, D C.N.Y., 
39 F.Supp. 304—In re Archer, D.C. 
N.Y., 1 F.Cas.NooOS, 9 Ben.. 427, 
24 Int.Rev.Rec. 110. 

17. U.S.—In re Andrews* Tax Lia¬ 
bility, D.C.Md., 18 F.Supp. 804. 

18y U.S.—Zimmermann v. Wilson, 
C.C.A.Pa., 105 F.2d 583. 

Ordinary rules inapplicable ^ 

The rules applicable in determin¬ 
ing whether fraud i.s established in 
income tax cases, that government 
has burden of establishing fraud, 
that presumption of Innocence is 
strong, and that circum.stances must 
be considered, are Inapplicable in de¬ 
termining whether internal revenue 
agents have right to search taxpay¬ 
ers’ records for further informatio-n. 
—Zimmermann v. Wilson, supra. 

Sufidciency of showing 

(1) In order to justify an exam¬ 
ination by the government concern¬ 
ing tax liability in connection with 
tax years as to which the statute of 
limitations has run, the government 
should not be required to prove actu¬ 
al fraud, but is required to set forth 
facts which load it to believe that 
there may have been fraud so that 
the court can then determine wheth¬ 
er the suspicion of fraud has sutB- 
clont basis in fact to justify the ex¬ 
amination.—In re Brooklyn Pawn¬ 
brokers, DC.N.Y., 39 F.Supp. 304— 
Zimmermann v. Wilson, D.C.Pa., 25 
F.Supp. 76, afTlrmed, G.C.A., 105 F.2d 
683—Tn re Andrews’ Tax Liability, 
D.C.Md., 18 F.Supp. 804. 

(2) But in proceeding for examin¬ 
ation of secretary of corporate tax¬ 


payer respecting tax liability for tax 
years as to which statute of limi¬ 
tations had run, affidavit of govern¬ 
ment, stating only that taxpayer 
willfully and fraudulently understat¬ 
ed Its gross income for tax years in¬ 
volved, stated a mere “conclusion” 
and the government was not entitled 
to examination unless it would set 
forth facts affording reasonable ba¬ 
sis for suspicion of fraud.—In re 
Brooklyn Pawnbrokers, supra. 

ExaminatJon lield allowable 

(1) Evidence of circumstances un¬ 
der which husband, and wife acting 
under husband’s control, made sales 
of stock to each other on which they 
claimed losses for income tax pur¬ 
poses was held to establish probable 
cause for examination of their rec¬ 
ords by internal revenue agents, pre¬ 
cluding injunction against such ex¬ 
amination, notwithstanding ordinary 
assessment had been barred by two- 
year limitation.—Zimmermann v. 
Wilson, C.C.A.Pa., 105 F.2d 583. 

(2) The fact that revenue agents 
were not sufficiently alert to discov¬ 
er the situation on the first exam¬ 
ination did not make the request for 
a reexamination unreasonable.—Zim¬ 
mermann v. Wilson, D.C.Pa., 25 F. 
Rupp. 75, affirmed, C.C.A., 105 F.2d 
583. 

Examluation held barred 

Commissioner, having previously 
examined taxpayer’s books for 1931 
without finding any fraud, such as 
fraud in claiming losses on purport¬ 
ed sales of stock to wife, was held 
barred from demanding further ex¬ 
amination thereof after death of 
both taxpayer and wife and after 
expiration of two-year limitation 
statute.—In re Andrews’ Tax Liabil¬ 
ity, D.C.Md., 18 F.Supp. 804. 

19. U.S.—Lee v. Chadwick, D.C. 
Mass., 6 F.Cas,No.2,'o70, 1 Lowell 
439, 11 Int.Rev.Rec. 126, 133—In re 
Phillips, b.C.Va., 19 F.Oas.No.ll,- 
097, 10 Int.Rov.Ilec. 107. 
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20. U.S.—In re Becker, D.C.Mo., Z 
F.Cas No 1,208, 21 Int.Rev.Rec. 243. 

33 C.J. p 357 note 90. 

21. U.S.—McDonough v. Lambert, 
C.C.A.Mass., 94 F.2d 838. 

Writ of attaclnnent 

Cases determining the power of 
the court, under statutes similar to 
Interna] Revenue Code, 2‘6 U.S.C.A. § 
3615, to issue a writ of attachment, 
such as for a contempt, and related 
matters, are collected in 33 C.J. p 357 
notes 97-5. 

Steps in enforcement 

Where a person making payments 
to another person of wages or com¬ 
pensation fails to render a true and 
accurate return to the commissioner, 
commissioner or his special agent 
may demand that he do so, and, if he 
refuses, issue a summons requiring 
him to appear and give testimony, 
and, if he refuses to appear and give 
information desired, may petition 
the district court for an issuance of 
process requiring him to appear and 
give such testimony, and if further 
information is desired, the commis-* 
sioner or the special agent may issue 
summons requiring the production 
of evidence and, if it is not produced, 
petition the court for the issuance 
of a subpoena.—McDonough v. Lam¬ 
bert, supra. 

22. U.S.—Internal Revenue Agent v. 
Sullivan, D.C.N.Y., 287 F. 138. 
Former holdings with regard to 

self-incrimination as defense are col¬ 
lected in 33 C.J. p 357 notes 1--4. 
Pending criminal action 
Where the taxpayer claims priv¬ 
ilege in that the production of his 
books might incriminate him and 
that the government might obtain 
information to be used against him 
in a pending criminal action, the 
court will not compel production of 
the books until after the trial of the 
criminal action.—Internal Revenue 
Agent V. Sullivan, supra. 

23. U.S.—Bornn v. Page, D.C.N.T., 
14 F.Supp. 787. 
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tatutes, on a petition to the tax court by the tax¬ 
payer’s transferee against whom an assessment 
las been made, the transferee has the right to a 
)reliminary examination of the books of the tax- 
)ayer.24 

I 673. Examination of Third Persons 

Under the provisions of particular statutes persons 
>ther than the taxpayer may be required to produce 
jooks and records and give testimony. 

The rights of an internal revenue agent to re¬ 
quire the production of papers and records of per¬ 
sons other than the taxpayer for examination are 
statutory, and to obtain the relief granted by the 
statute he must bring himself within the terms 

thereof.25 

Under the Internal Revenue Code, 26 U.S.C.A. § 
3614, and similar statutes, the commissioner may, 
through the employees of the bureau of internal 
revenue, examine books and records bearing on 
matters required to be included within a return, 
for the purpose of ascertaining the correctness of 
the return or for the purpose of making a return 


where none has been made, and may require the 
attendance of any person having knowledge in the 
premises,notwithstanding a proceeding affecting 
the assessment of the tax is pending in the tax 
court,27 at least where such proceeding is more 
limited in scope than the inquiry by the revenue 
officers.2S A summons to testify and produce rec¬ 
ords under this statute does not require the fur¬ 
nishing of immaterial evidence and it has been 
held that private books and papers are protected 
from unreasonable searches,20 and that the power 
to compel their production covers such documents 
only as would be, if produced, competent and ma¬ 
terial evidence for the party applying therefor.21 
A statute making income tax returns available for 
public inspection does not protect a third person 
from being required to produce books and records 
in his possession which are material to the ascer¬ 
tainment of the correctness of the taxpayer’s in¬ 
come tax returns.22 

Unnecessary examinations or investigations. Un¬ 
der the Internal Revenue Code, 26 U.S.C.A. § 
3631, the bureau of internal revenue has no power 


24. U.S.—PhUlips V. C. I. R., 61 S. 
Ct 60.8, 2'S3 U.S. 589, 75 L.Ed. 
1289. 

25. U.S.—Martin v. Chandis Secur¬ 
ities Co., C.aA.Cal., 128 P.2d 731. 

20. U.S.—Martin v. Chandis Secur¬ 
ities Co., supra—Brownson v. U. S., 
C,C.A.Mo., 32 F.2d 844—Cooley v. 
Berlin, D.C.Mass., 27 P.2d 930— 
U. S. V. Noble, D.C.N.T., 19 P.Supp. 
527. 

“Pishing* expedition.” 

That examination of witness by 
internal revenue agent respecting 
tax liability of third party is a 
“dshing expedition*' does not make it 
Dne which revenue officers are not 
entitled to make.—In re Keegan, D. 
:::.N.Y., is f.Supp. 746 . 

For information as to third persons 
generally 

Government was entitled to order 
’equirmg corporation to produce 
looks, papers, and other memoranda 
lertaining to exchange of stock be- 
ween corporations to ascertain tax- 
Lbility of transfers or exchanges, 
ind to disclose names of exchanging 
itockholders so that question of 
•ach stockholder’s income might be 
.djusted.—Miles v. United Pounders 
Corporation, DCN.J., 6 F.Supp. 413. 
taxpayer’s administrator and stock¬ 
broker 

In commissioner's proceeding to 
nforce summons against taxpayer's 
dministrators and against stockbro- 
er who interposed no defense, com- 
lissioner was entitled to make any 
xamination of broker’s books which 


were material to subject matter, 
where commissioner sought to as¬ 
certain whether taxpayer fraudu¬ 
lently claimed losses on stock sales 
to wife.—In re Andrews’ Tax liabil¬ 
ity, D.C.Md., 18 F.Cupp. 804. 

Bank records 

While deposits in bank are not 
necessarils'' income of the depositor, 
the record of such deposits and of 
investments made by the depositor, 
in connection with the testimony of 
the bank's officers, is relevant and 
material evidence in ascertaining 
the correctness of his income re¬ 
turns, and may properly be required 
to be produced for examination.—U. 
S. V. First Nat. Bank, D.C.Ala., 29‘5 F. 
142, affirmed First Nat. Bank v. U. 
S., 45 S.Ct. 231, 267 U.S. 576, 69 L. 
Ed. 796. 

Conduct of examination 

On examination of third party in 
connection with income tax liability 
of taxpayer, where transactions in¬ 
volved related merely to the owner¬ 
ship and division of proceeds of a 
winning sweepstake ticket, and there 
was nothing to show that presence 
of an attorney alone was insufficient 
to protect party’s rights and that an 
accountant and tax consultant were 
necessary to assist attorney in pro¬ 
tecting those rights, the position of 
the special agent of the intelligence 
unit of the treasury department in 
excluding all but third party and his 
attorney was reasonable.—In re Ly¬ 
ons, D.C.N.Y., i32 F.Supp. 92. 

27. U.S.—In re Keegan, D.C.N.Y., 18 

F.Supp. 746. 


28. U.S.—In re Keegan, supra. 

20 . Request for iuformatiou 

Summons to bank to produce rec¬ 
ords of income tax payer's deposits 
was held not to warrant injunction, 
being mere request for information, 
not compelling bank to furnish im¬ 
material evidence.—Cooley v. Bergin, 
D.C.Mass., 27 F.2d 930. 

30. U.S.—Zimmermann v. Wilson, 

C. C.A.Pa., 81 F.2d 847. 

33 C.J. .p 360 note 63. 

Constitutional right not violated 

Proceeding to compel bank to pro¬ 
duce records of income tax payer’s 
deposits invades no constitutional 
rights of depositor, although some 
entries relate to deposits of others* 
money.—Cooley v. Bergin, D.C.Mass., 
27 P.2d 930. 

31. U.S.—U. S. v. Tllden, D.C.N.Y., 
28 F.Cas.No.16,522, 10 Ben. 566, 25 
Int.Rev.Rec. 352. 

33 C.J. p 360 note 63. 

ITS© In criminal prosecution 

Diversion of corporate books and 
papers, obtained under the statute, 
to uses of a criminal prosecution 
against an officer of the corporation 
is not equivalent to an unreasonable 
search and seizure, since such books 
and papers were not those of the in¬ 
dividual defendant, in which he 1« 
“secure" by the amendment.—U. S. 
V. Cooper, D.C.Iowa, 288 F. 604. 

32. U.S.—U. S. V. First Nat. Bank. 

D. C.Ala., 295 F. 142, affirmed 45 S. 
Ct. 231, 267 U.S. 576, 69 L.Fd. 796. 

56 aJ. p 1174 note 64. 
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to make iin unnecessary examination or investiga¬ 
tion of the books of a third person and an ob¬ 
jection as to the necessity of the examination may 
be raised by the third person even though the tax¬ 
payer is not a party to the proceeding.^^ Thus, 
an examination may not be made where an assess¬ 
ment for the year under investigation is already 
barred by the statute of limitations,^5 unless it is 
shown that the statute of limitations does not ap¬ 
ply.^® 


Enforcement of summons. Under the Internal 
Revenue Code, 26 U.S.C.A. § 3633, and similar stat¬ 
utes, where a person does not obey a summons from 
the collector, proceedings may be instituted in the 
federal district court to compel obedience and 
the failure to comply with the order of the court is 
punishable by the court as contempt.^S However, 
the court will not give assistance to a summons if 
abuse of the right of examination is plainly 
proved.29 


G. EVIDENCE 

1. In GeneraIi 


§ 674. Rules of Evidence 

In general the tax court is not bound by the rul-'S 
of evidence which prevail In legal proceedings generally. 

The tax court, the general nature, purpose, and 
proceedings of which are discussed infra § 697, is 
not bound by the rules of evidence which prevail 
in legal proceedings generally,^9 particularly on 
questions of value,but is bound by the rules of 
common sense and fair play.^2 Thus, the tax court 


may hear or exclude such evidence as it thinks is 
helpful on the one hand, or immaterial on the oth¬ 
er, so long as it does not deprive a taxpayer of a 
fair hearing and due process of law.^2 However, 
it has also been held that the rules of evidence on 
hearings before the tax court are not different from 
those applied in civil procedure in the courts, ex¬ 
cept that the statutes and regulations should be con¬ 
strued liberally in favor of the taxpayer and 


33. U.S.—Martin v. Chandis Securi¬ 
ties Co., C.C.A.Cal., 128 F.2d 731. 

34. U.S.—Martin v. Chandis Securi¬ 
ties Co., .supra, 

35. U.S—Martin v. Chandis Securi¬ 
ties Co., supra. 

38. Praad 

U. S.—Martin v. Chandis Securities 
• Co., supra. 

37. Jurisdiction 

Di.strict court had jurisdiction of 
proceed mg’ by internal revenue agent 
to require as.sislant secretary of cor¬ 
poration, who had declined to obey a 
similar summons i.ssued by the 
agent, to appear and produce certain 
records of the corporation.—Martin 

V. Chandis Securities Co., supra, 
laales of procedure 

The Federal Jtulcs of Civil Procc- 
deirc are applicable to a proceeding 
to invoke the jurisdiction of district 
court to compel the production of 
books, papers, or other data for ex¬ 
amination by internal revenue agent. 
—Martin v. Chandis Securities Co., 
supra. 

Petition 

.I'etltion for an order to compel 
production of records of a corpora¬ 
tion for examination by internal rev¬ 
enue agent would be treated as a 
complaint and was subject to re¬ 
quirement of X^ederal Rules of Civil 
f*rocedure that it contain a short and 
plain statement of the claim show¬ 
ing that pleader is entitled to re¬ 
lief; and where proceeding was not 
instituted until after assessment of 
Income tax against stockholder for 


the year purportedly under investi¬ 
gation had been barred by the stat¬ 
ute of limitations, a complaint that 
failed to state anv facts showing 
that proposed investigation was not 
unnecos.sary wholly failed to state 
any claim for relief.—Martin v. 
Chandis Securities Co., supra. 
Evidence 

U.S.—Martin v. Chandis Securities 
Co., supra. 

33. U.S.—Stein v. U. S., C.C.A.Pa., 
81 F.2d 542. 

Purge of contempt 

Whore a motion to puni.sh a third 
party for contempt for failure to 
obey an order of the district court 
directing him to give testimony in 
connection with the income tax lia¬ 
bility of a taxpayer was granted, 
but the case was in the nature of a 
test case, party would be permitted 
to purge himself of the contempt if 
he submitted to a fuM and fair ex¬ 
amination.—In re Uyons, D.C.N.Y., 
32 F.Supp. 02. 

39. Right 'held not abused 

There was no such abuse when 
examination was first one under 
oath, although revenue agent had 
visited witness frequently at his of¬ 
fice and asked him numerous ques¬ 
tions which had been answered and 
asked for firm records which he had 
produced.—In re Keegan, D.C.N.Y., 
18 F.Supp. 746. 

40, U.S.—Uyman v, C. I. R., C.C.A., 
i83 F.2d -811—B. F. Sturtevant Co. 
V. C, I. R., aC,A., 76 P.2d 316, 

Power of tax court to prescribe rules 
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of practice and evidence see infra 
§ G98. 

B. xtraneous evidence 

In determining whether transac¬ 
tion was sale resulting in taxable 
gam. or was loan, tax court is not 
confined to inspection alone of writ¬ 
ten instrument by which transaction 
wns consummated, but may consider 
oxtroneous evid^^^nce.—C. I. R. v. H. 
T- --A,~iibors Realty Co., C.C.A., 81 
F.2d 173. 

41. Departure from ordinary rules 
In determining value of property 

for income tax purposes, administra¬ 
tive or quasi-judicial bodies gener¬ 
ally are allowed to depart from rules 
of evidence enforced in the courts.— 
Whitlow V. C. I. R., C.C.A., 82 F.2d 
569. 

Technical rules 

The tax court, on question of val¬ 
ue in which it is itself expert, is not 
circumscribed by technical rules of 
evidence.—Hickok Oil Corporation v. 

C. I. R., C.C.A., 120 F.2d 133. 

42. U.S.—B. F. Sturtevant Co. v. C. 
I. R., C.C.A., 75 F.2d 316. 

43. U.S.—Lyman v. C. I. R., C.C.A, 
83 F.2d 811. 

44. D.C.—Dempster Mill Mfg. Co. v. 
Burnet, 46 F.2d 604, 60 App.D.C. 
23. 

General rule held to prevail 

General rule of evidence that he 
who alleges fraud roust prove It pre¬ 
vails in such proceedings.—Budd v. 
C. I. R,, aC.A., 43 F.2d 509. 
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it has been held that a determination cannot be 
based on mere hearsay.^5 

§ 675. Admissions 

An admission against interest made by a party to a 
tax proceeding, which tends to estabiish or disprove any 
material fact in the case, is competent evidence against 
him. 

In g^eneral, the conduct of, or an oral or written 
statement by, a party to a tax proceeding which 
constitutes an admission against his interest and 
tends to establish or disprove any material fact in 
the case is competent evidence against him;^® but 
the effect of an admission may be overcome by 

proof to the contrary.'^^ 

§ 676. Opinion Evidence 

Opinion evidence is admissible on some questions as 
to which no better evidence is available. While such 
evidence is not binding on the tax court, it may not be 
arbitrarily disregarded. 

On some questions, such as the question of the 


value of property, if no better evidence is available 
opinion evidence is admissible and competent 
experts should be called as witnesses.^9 The tax 
court, however, is not bound by the opinion evi¬ 
dence admitted,^® particularly where the opinions 
are those of interested witnesses,or where facts 
showing a sound basis on which such opinions rest 
are not shown,^2 or where the court-reaches an in¬ 
dependent conclusion from its knowledge of the 
subject matter.^3 

On the other hand, the tax court is under no 
compulsion to reject opinion evidence,^4 at least 
where the court is able to draw its own conclusions 
as to the probative value of the opinion.^s Such 
evidence should be considered together with the 
other evidence in the case,^® and may not be arbi¬ 
trarily disregarded';^'^ and it has been held that 
where the tax court has no independent knowledge 
of, or experience with, the subject matter it may 
not completely disregard the opinions of the tax¬ 
payer’s experts.^^ 


Buies groveming* judicial notice in 
civil cases generally have been ap¬ 
plied. The tax court may take judi¬ 
cial notice of a business depression 
and require less specific facts to 
prove a loss deductible from taxable 
income when a depression is current. 
—Rhodes v. C. I. R., C.C.A., 100 F.2d 
966. 

45. Determination of loss on sale 

An allocation of a percentage of 
purchase price to each of two cor¬ 
porate stocks purchased as a unit 
for purposes of claiming a loss on 
sale of stock of one corporation can¬ 
not be predicated on mere hearsay.— 
Spreckels-Rosekrans Inv. Co. v. 
Lewis, C.C.A.Cal., 146 F.2d 982. 

40, Particular matters held admis¬ 
sions 

(1) Taxpayer’s introduction of 
record of former proceeding before 
tax court to which he was party, un¬ 
accompanied by any evidence contro¬ 
verting facts which were stipulated 
in such proceeding, had effect of ad¬ 
mission by taxpayer of facts so stip¬ 
ulated—Duval V. C. I. R., C.C.A., ‘57 
F.2d 496. 

(2) Vendor’s return charging her¬ 
self with entire purchase price of 
which part was paid in notes was 
held admission that notes were 
worth face value for income tax pur¬ 
poses—Rusk V. C. I. R., C.C.A., 53 F. 
2d 428. 

(3) Taxpayer seeking statutory 
relief from amount of tax shown on 
return thereby admits primary lia¬ 
bility for tax shown, or for tax 
which may be computed from other 
items shown.—Jackson Iron & Steel 
Co. V. C. I. R., C.CA., 54 F.2d '861, 


certiorari denied '52 S.Ct. 501, 286 

U.S. 549, 76 L.Ed. 1285. 

Particular matters held not admis¬ 
sions 

U.S.—Ann Arbor R Co. v. C. I. R., C. 
C.A, 97 F.2d 343—Ventura Consol. 
Oil Fields v. Rogan, C.C.A.Cal., 86 
P.2d 149, certiorari denied Rogan 

V. Ventura Consol. Oil Fields, 57 
S.Ct. 610, 300 U.S. 672, 81 L.Ed. 
878. 

47. U.S.—Bessemer Inv. Co. v. C. 1. 
R., C.C.A., 31 F.2d 248. 

48. U.S.—Jenkins v. Smith, D.C. 
Conn., 21 F.Supp. 251. 

49. U.S.—Bessemer Inv. Co. v. C. I. 
R., C.C.A., 31 F.2d 248. 

50. U.S.—Doric Apartment Co. v. C. 
I. R., C.C.A., 94 P.2d 895—Clinton 
Cotton Mills V. C I. R., C.C.A., 78 
F.2d 292—Tracy 'v. C. I. R., C.C. 
A,, 53 F.2d 575. 

Value of property 

US—Nachod & U. S. Signal Co. v. 
Helvering, C.C. A., 74 F.2d 164— 
Emerald Oil Co. v. C. I. R,, C.C.A., 
72 P.2d 681—^Wyoming Inv. Co. v. 
C. I. R, C.C.A., 70 .P.2d 191— 
Bourne v. C. I. R., C.C.A., 62 F.2d 
648, certiorari denied 64 S.Ct. 67, 
2-90 U.S. 650, 78 L.Ed. 1048—Key¬ 
stone Steel & Wire Co. v. C. I. R., 
C.C.A., 62 P.2d 458—Grand Rapids 
Store Equipment Corporation v. C. 
I. R., C.C.A., 59 F.2d 914—Williams 

V. C. I. R., C.C.A., 44 P.2cl 467— 

W. S. Bogle & Co. v. C. I. R., C.C. 
A., 26 F.2d 771. 

Beasonableness of officer’s’' compeu- 
satiou 

U.S.—Am-Plus Storage Battery Co. 
V. C. I. R., C.C.A., 35 F.2d 167. 
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Excessiveuess of accumulated eant- 
iugs 

U.S.—Helvering v. National Grocery 
Co., 58 S Ct. 932, 304 U S 282, 82 
L.Ed. 1346, rehearing denied 59 S. 
Ct. 56, 30-5 U.S. 669, 83 L.Ed. 434. 

51. US.—C. H. Mead Coal Co. v. C. 
I. R., C.C.A, 72 F.2d 22. 

52. U.S.—Taylor v. C. I. R., C.C.A., 
61 P2d 915, certiorari denied 52 
set. 265, 284 U.S. 689, 76 L.Ed. 
581. 

53. U.S.—Brown v. C, T. R., C.C.A., 
9i F.2d 101—Belridge O'l Co. v. C. 
I. R, C.C.A., 85 F.2d 762—Nachod 
& U. S. Signal Co. v. Helvering, O. 
C.A., 74 F.2d 164. 

54. U.S.—Doric Apartment Qo. v. O. 
I. R., C.C.A., 94 F.2d 895. 

55. Basis of opinion 

The tax court need not reject opin¬ 
ion evidence when It is not mere 
-naked opinion but is ha.sed on facts 
and records within the knowledge of 
witnesses which the court is enabled 
to evaluate, and from which it caii 
draw Its own conclusions as to the 
probative value of the opinion.— 
Brown v. C. I. R., C.C.A,, 94 F.2d 
101 . 

50, U.S.—Clinton Cotton Mills v, C, 
I. R., C.C.A., 78 F.2d 292. 

57. U.S.—Clinton Cotton Mills v. C. 
I. R,, supra. 

58. U.S.—Belridge, Oil Co. v. C. I. 
R., CC.A., 8'5 F.2d 762—Nachod Sc 
U. S. Signal Co. v. Helvering, C.C 
A., 74 F.2d 164, 
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While the tax court is not bound by rules of 
evidence with respect to the qualifications of an 
expert witness,it cannot disregard the obvious 


lack of qualifications and the extreme character of 
the views of such witness.®® An opinion based on 
mere hearsay is not acceptable.®^ 


2. Presumptions and Burden of Proof 


§ 677. In General 

Although In the first instance the burden Is on the 
taxing officials to prove that a taxpayer is indebted to 
the government, after an assessment is made it is prima 
facie correct and the burden of proving that It is er¬ 
roneous and illegal is on the taxpayer. 

The burden rests on the taxing ofEcials to show 
that a taxpayer is indebted to the government 
and the burden shifts to the taxpayer only after 
the commissioner of internal revenue has made a 
deficiency assessment.®^ After an assessment has 
been made, however, it is presumed to be correct 
and is prima facie evidence of the amount due,®^ 
even though the commissioner subsequently con¬ 
cedes that the assessment is erroneous;®® and the 
taxpayer has the burden of proving facts showing 
that the assessment is erroneous and illegal,®® not¬ 
withstanding the fact that the taxpayer’s petition is 
verified.®^ 


In accordance with the rules governing presump¬ 
tions generally, particular presumptions relating to 
taxes have been held to obtain either where the 
facts warrant such inferences,®® or where the facts 
bring the case within a statute creating a presump¬ 
tion;®® but the imposition of a tax cannot rest 
on a statutory presumption if such presumption is 
inconsistent with the facts,as where rebutting 
evidence has been introduced.'^! Thus, under a 
statute to that effect with respect to estate taxes, a 
gift made within two years of the donor’s death is 
presumed to have been made in contemplation of 
death but such presumption must give way if it 
is inconsistent with the facts.*^® 

Fraud on the part of the taxpayer is never pre- 
sumed.*^^ 


59. 

U.S—Foss V. 

C. I. 

R., 

C.C.A., 75 

F.2d 326. 




60. 

U.S.—Foss V. 

C. I. 

R., 

supra. 

61. 

Information 

from 

financial 


services 





Where taxpayer 'purchased bank 
stock and stock of bank securities 
afniiate as a unit for a sinprle pur¬ 
chase price and subsequently sold 
bank stock separately while retain¬ 
ing" stock of affiliate, expert testimo¬ 
ny based on information obtained 
from financial services and not from 
statements of bank was In.sufficient 
to authorize an allocation of speci¬ 
fied percentage of original purchase 
price to hank stock for purpose of 
establishing for income tax purposes 
a loss in the sale thereof.—Spreck- 
els-Rosekrans Ipv. Co. v. Lewis, C.C. 

A.CaL, 14 6 F.2d 982. 

62. XJ.S.—Cornett-Lewis Coal Co. v. 
C. I. R., C.C.A., 141 F.2d 1006. 

Presumptions and burden of proof: 
In actions for taxes see infra 5 
>819. 

In actions to recover taxes paid 
see infra §§ 901--915. 

In proceedings for review by 
courts other than tax court see 
infra §§ 737-741. 

There Is no initial statutory hui-- 

den on a taxpayer to show that he 
does not owe a tax.—Cornett-Lewis 
Coal Co. V, C. I. R., supra, 

63. XT.S.—Cornett-Lewis Coal Co. v. 

C. I. B., supra. 

64. L.S.—Wood Ewer Co. v. Ham, 

D. C.Me., 14 F,2d 995. 

33 C.L P >366 note 68. . . 


Presumptions and burden of proof 
with respect to findings of com¬ 
missioner in proceedings for re¬ 
view by tax court see infra § 709. 

65. U.S.—U. S. V. Botany Worsted 
Mills, C.C.A.NJ., 98 P.2d 880. 

66. U.S.—Johnson v. C. I. R., C.C.A. 
Tex., 56 P.2d 68, certiorari denied 
Johnson v. Burnet, 52 S.Ct. 502, 
286 U.S. 551, 76 L Ed. 1287~Wood 
& Ewer Co. v. Ham, D.C.Me., 14 P. 
2d 995. 

33 C.J. p 355 note 58. 

Property included in estate 

Executrix contending that only 
one half total value of property 
which she and her deceased husband 
owned as joint tenants should be 
considered in computing tax on hus¬ 
band’s estate had burden of proof.— 
Foster v. C. I, R., C.C.A., 00 F.2d 
486, afllrmed 58 S.Ct. 525, 303 U.S. 
618, 82 L.Ed. 1083, rehearing denied 
58 S.Ct. 748, 303 U.S. 667, 82 L.Ed. 
1124. 

Identity of corporate stock 

Certifleates of stock are ordinary 
means of Identification, and taxpayer 
who acquires stock at various pric¬ 
es and who contends that substitu¬ 
tion of stock certificates does not 
affect identity of stock, has burden 
of establishing contention,—^Curtis 
V. C, I. R., C.C.A,, 89 P.2d 736. 

67. U.S.—Oreongard v. Q. I. B., C. 
C.A., 29 F.2d 602. 

08. U.S.—London Shoe Co. v, C. I- 

B., O.C.A., '80 F.2d 230, certiorari 
denied 66 S,Ct. 747, 298 U.S. 663, 
80. L.Ed. 1388. 
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69. Evasion of surtaxes 

Under the Revenue Act of 1924 § 
220, action of corporation in permit¬ 
ting gains and -profits to accumulate 
beyond reasonable npeds of business 
is prima facie evidence of purpose 
to escape surtax on corporation’s 
shareholders.—Charleston Lumber 
Co. V. U. S., D.C.W.Va., 20 F.Supp.' 
83. 

70. U.S.—Cornett-Lewis Coal Co. V. 

C. I. R., C.C.A., 141 P.2d 1000. 

71. Evasion 0 f surtaxes 

Under statute imposing surtax on 
corporations formed to prevent im¬ 
position of surtax on their share¬ 
holders, where corporation produced 
evidence tending to prove that its 
gains and profits were not permitted 
to accumulate beyond the reasonable 
needs of its business, the presump¬ 
tion created by the statute ceased 
and the issue depended on the evi¬ 
dence.—Hemphill Schools v. C, I. R., 
•C.C.Am 137 F.2d 961. 

72. D.C.—Loetscher v. Burnet, 46 F. 
2d 835, '60 App.D.C. 38. 

73. D.C.—Loetscher v. Burnet, su¬ 
pra. 

Presumption beld rebutted ■ 

U.S.—Hodgkins v. C. I, B., CCAJ, 
44 F.2d 43, certiorari -denied Bur¬ 
net V. Hodgkins, 6l S.Ct. 360, 283 
U.S. 825, 76 L.Ed. 1439. 

74. U.S.—TapUn C. I. R., O.C.A., 

41 F.2d 464. 
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§ 678. Invested Capital 

The taxpayer has the burden of proof with regard to 
whether particular Items should be included in, and with 
respect to the value of, invested capital. 

The taxpayer has the burden of proof with re¬ 
gard to whether particular items should be included 
in,75 and with respect to the value of,75 invested 
capital to be used as the basis for an allowance 
in the computation of excess profits tax liability. 

Particular presumptions relating to invested cap¬ 
ital have been held to obtain where the established 
facts warrant such inferences.77 

§ 679. Value of Property 

The taxpayer has the burden of proving the cost or 
Value of property where it is in issue. 

Where the cost or value of property is in issue, 


as where capital gains must be determined, the tax¬ 
payer has the burden of proving such cost or val- 
ue.7S The taxpayer also has the burden of proving 
that items listed in its inventories have the value 
therein assigned to them.7^ 

Particular presumptions relating to the cost or 
value of property have been held to obtain where 
the facts warrant such inferences.^^^ 

§ 680. Persons Liable and Exemptions 

A taxpayer has the burden of proving facts to sub¬ 
stantiate a claim by him that particular income is not 
taxable to him, that he is exempt from taxation, or that 
he is excepted from the general method of taxation. 

A taxpayer claiming that certain income is not 
taxable to him has the burden of proving such 
fact.5i One claiming exemption or partial exemp- 


75. U.S.—Morris Coal Co. v. C. I. R., 
CCA., 48 F,2d 810. 

Crood will 

Corporate taxpayer seeking- to in¬ 
clude value of good will as capital 
asset for tax purposes has burden 
to establish that purchase price was 
paid therefor distinct from normal 
expense of conducting business.—^W. 
H. Hill Co. V. C. 1. R, C.CA., 64 
F 2d 506, certiorari denied W. H. 
Hill Co., by Union Guardian Trust 
Co. V. Helvering, 54 S.Ct 126, 2‘90 
U.S. 691, 78 L.Ed. 595. 

Paid-in surplus 

Corporation claiming excess value 
of tangible property was invested 
capital as paid-in surplus had bur¬ 
den of proof.—Tall Timber Lumber 
Co. V C. I. R, C.C.A.La., 39 F.2d 888. 
Transfer of expense 

Burden is on taxpayer to show 
that expenditure erroneously 
charged to expense was properly 
transferred to capital in subsequent 
year, so as to increase the allowance 
for Invested capital in computing 
excess profits tax.—Richmond Ho¬ 
siery Mills V. C. I. R, CC.A., 29 F.2d 
262, certiorari denied 49 S.Ct. 265, 
279 U.S. 844, 73 L.Ed. 989. 

76. U.S.—Morris Coal Co. v. C. 1. 
R., C.C.A., 48 F.2d 810. 

Value of intangibles 

U.S.—Rookwood Pottery Co. v. O. I. 

R., C.C.A., 45 F.2d 43. 

Value of good will 
B.C.—L. J. Christopher Co. of Cali¬ 
fornia V. C. I. R., 6'5 F.2d 632, 60 
App.D.C. 370. 

77. Issuance of stock 

The fact that a corporation issued 
stock has been held to raise a re¬ 
buttable presumption that there is 
substantial value in the corporate 
assets, so that the statute levying a 
special rate on corporations without 
capital would not apply.—Gus Sun 


Booking Exchange Co. v. Deane, D.C. 
Ohio, 10 P.2d 378. 

78. U.S.—^Week v. Helvering, C.C.A.. 
68 F.2d 693, certiorari denied 54 S 
Ct 868, 202 U.S. 657, 78 L.Ed. 1505 
—Worm V. C. I. R., C.C.A., 61 P. 
'2d 868, certiorari denied 53 S.Ct. 
526, 289 U.S. 729, 77 L Ed. 1478— 
Tracy v. C. I. R., CC.A., 53 F.2d 
575, certiorari denied 53 S.Ct. 83, 
287 U.S. 632, 77 L.Ed. 548. 

Basis of amortization 

The burden is on the taxpayer to 
establish the basis of amortization. 
—Hawaiian Sugar Co. v. Wilder, 26 
Hawaii 356. 

Purpose of purchase 

On issue of proper cost basis in 
computing income derived from tax¬ 
payer's sale, the taxpayer had the 
burden of proving that amount paid 
to bank for the securities in excess 
of market -price of the securities was 
not for a purpose other than the ac¬ 
quisition of the securities.—Majestic 
Securities Corporation v. C. I. R., C. 
C.A., 120 F.2d 12. 

79. U.S.—Industrial Lumber Co. v. 
C. I. R., C.C.A., 58 F.2d 123. 

80. U.S.—C. I. R. V. West Produc¬ 
tion Co., C.C.A.Tex., 121 P.2d 9, 
certiorari denied West Production 
Co. V. C. I. R., 62 S.Ct. 186, 314 
U.S. 682, >86 L.Ed. 546. 

Bid price as fair market value 

(1) Under Treasury regulation 
providing that loss or gain realized 
by creditor’s purchase of mortgaged 
property is measured by difference 
between amount of debtor’s obliga¬ 
tion applied to purchase or bid price 
of property and fair market value 
thereof, the bid price for property 
under foreclosure is presumed to be 
fair market value, in absence of 
clear and convincing proof to the 
contrary.—C. I. R. v. West Produc¬ 
tion Co., C.O.A.Tex., 121 F.2d 3, cer¬ 
tiorari denied West Production Co, 
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V. C. I. R, 62 S.Ct 186, 514 U.S. 682, 
86 L.Ed. 546. 

(2) But the presumption, if any, 
that bid price at foreclosure sale is 
fair market value of property, is re¬ 
butted by unchallenged and uncon- 
Lroverted evidence that fair value 
of property was less than the bid 
price.—Midland Mut. Life Ins. Co. v. 
C. I. R., C.C.A., 83 F.2d 629, reversed 
on other grounds Helvering v. Mid¬ 
land Mut. Life Ins. Co., 57 S.Ct 423, 
300 U.S. 216, 81 L.Ed. 612, 108 A.L. 
R. 4 36, rehearing denied '57 S.Ct '752, 
300 U.S. 688, 81 L.Ed. 889. 

Value of corporate stock 

(1) In absence of evidence re¬ 
specting fair market value of stock 
received by deceased m exchange for 
other stock on consolidation and 
merger of two corporations, tax 
court was warranted in assuming 
that stock was sold at par in pursu¬ 
ance of agreement.—First Seattle 
Dexter Horton Nat. Bank v. C. 1. R., 
C.C.A., 77 F.2d 45. 

(2) A bank which charged ofll in 
part interest-bearing bonds in obedi¬ 
ence to specific orders of national 
bank examiner and comptroller of 
currency was entitled to presump¬ 
tion that bonds were worthless in 
part for Income tax purposes, under 
Treasury Regulation, and refusal to 
give effect to such presumption by 
tax court in absence of evidence to 
the contrary was error.—Pacific 
Nat. Bank of Seattle v. C. I. R., C.C. 
A., 91 F.2d 103. 

81. U.S.—Battleson v. C. I. R., C.C. 

A., 62 F.2d 125—Schoenhelt v. Lu¬ 
cas, C.C.A., 44 F.2d 476. 

Income of trust 

To overcome statute taxing to set¬ 
tlor income of trust used tor premi¬ 
ums on policies on settlor's life, tax¬ 
payer must show that in attributing 
to him ownership of Income law¬ 
makers acted arbitrarily.—^Burnet v. 
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tion from taxation has the burden of proving facts 
to substantiate such claim ,*^2 and a corporation 
claiming the benefit of an exception to the general 
method and extent of taxation has the burden of 
showing that it clearly comes within the terms of 
such exception.S3 Where a taxpayer claims, with 
respect to the excess profits tax, that he is entitled 
to a special assessment by comparison with similar 
businesses, under a statute so providing, he has the 
burden of so proving.^^ In determining the taxa¬ 
bility of an organization as an association, if there 
is any change that would affect its status and its 
tax liability, the burden of'proof is on the tax- 
payer.ss 

Particular presumptions with respect to exemp¬ 


tions from taxation, or to whom particular income 
was taxable, have been held to obtain where the 
facts warrant it.®® 

§ 681. Incomes Taxable 

The taxpayer has the burden of proving a contention 
made by him that particular receipts are not taxable 
income. 

In general, the taxpayer has the burden of prov¬ 
ing a contention made by him that particular re¬ 
ceipts are not taxable income and where the 
taxpayer bases such claim on a statutor}^ exception 
as to particular transactions, he must prove facts 
which bring the case within the scope of the stat- 
ute.ss 


Wells, 53 S.Ct. 761, 2S9 U.S. -670, 77 
iLEd. 1439. 

Separate or comiriTinity property 

(1) Where husband and wife exe¬ 
cuted written agreement by which 
they undertook to convert into com¬ 
munity property all prop'^rty then 
owned by them or thereafter to be 
acquired and instrument was re¬ 
corded in Washington, in which 
state husband owned undivided in¬ 
terest in land operated by partner¬ 
ship. husband and wife w’ho made 
separate income tax returns, each 
reporting half of the community in¬ 
come, had the burden of showing 
that the income was attributable to 
the land itself and was not attrib¬ 
utable to husband's -personal serv¬ 
ices as manager rendered in a non¬ 
community property state,—Black v. 
C. I. R., C.C.A., 114 F.2d 355. 

(2) With respect to the right to 
make return.s on a- community prop¬ 
erty basis, burden was on commis¬ 
sioner to prove that taxpayer in go¬ 
ing to live in another state intended 
to adopt latter state as his domicile. 
—Rosenberg v. C. I. R., 37 F,2d 808. 
59 App.D.C. 178. 

82- U.S.—Fertile Co-op. Dairy Ass’n 
V. Huston, C.C.A.Iowa, 119 F.2d 
274—Crowley v. C. I. R., C.C.A., 
'89 F.2d 715—Helvering v. Minne¬ 
sota Tea Co., C.C.A., 89 F.2d 711, 
afTlrmed Minnesota Tea Co. v. Hel¬ 
vering, 58 S.Ct. 393, 302 U.S. 609, 
82 D.Ed. 474—Register v. C. I. R., 
C.C.A.Fla., 69 F.2d 607, 93 A.L.R. 
186—Fifth-Third Union Trust Co. 
V. C. I. R., C.C.A., -56 F.2d 767— 
Inter-County Title Guaranty & 
Mortgage Co. v, Rasquin, D.C.K.Y,, 
i38 I^.Supp. 735—Broadway Savings 
Trust Co. V. U, S., 66 CtCL 429. 
C9-ift taxes 

A taxpayer claiming statutory ex¬ 
clusion in computing gift taxes must 
assume burden of showing that the 
value of what ho claims is other 
than a future interest.—G. I. R. v. 
Disston, 65 S.Ct. 1328, ‘325 U.S. 442, 
89 X..Kd. 1720. 


Personal service corporation 

A corporation claiming exemption 
from income tax as a personal serv- 
’ce corporation, pursuant to statute 
has the burden of proving its status 
as such within the t^^ms of the 
statute.—Edward P. Allison Co. v. 
F. L R, C.C.A.. 63 F.2d 5o3—Jenkins- 
Kreer & Co. v C I. R . C.C.A., 50 F. 
2d 53, certiorari denied Jenkins- 
Kreer & Co. v. Burnet, 52 S.Ct 127. 
284 U.S. 672, 76 L.Ed •5-68-Atlantic 
Coast Distributors v. C T R , C.C..A., 
33 F,2d 733—St. Paul Abstract Co. v. 
C. I. R.. C.C.A., 32 F.2d 225. 

Mutval insurance company 

The burden is on corporate tax¬ 
payer to prove its right to exemption 
from income taxes as a mutual in¬ 
surance company.—Mutual Fire Ins. 
Co. of Germantown v. U. S., D C.Pa., 
50 F.Supp. 665. affirmed, C.C .4., 112 
P.2d 344, certiorari denied 65 S.Ct. 
65, 323 U.S. 729, 89 L Ed. 585. 

83. U.S.—Crider Bros. Commission 
Co. V. C. I. R., C.C.A., 45 F.2d 974, 
certiorari denied Crider Bros. 
Commission Co. v. Burnet, 51 S.Ct. 
483, 283 U.S. 834, 75 L.Ed. 1446. 

84, U.S.—Port Pitt Bridge Works v. 
C. I. R, C.C.A., 92 F.2d 826, cer¬ 
tiorari denied 58 S.Ct. 763, 303 U.S. 
659, 82 L.Ed. 1118. 

85- U.S.—-Jackson v. U. S., D.C.Cal., 

2’5 F.Supp. 613, affirmed, C.C.A., 110 
F.2d 574. 

80. Separate property 
Under California law, where hus¬ 
band received salary from partner¬ 
ship in which his capital was in¬ 
vested, balance of income derived 
from partnership was properly at¬ 
tributed to him as Income on his 
separate property for taxation pur¬ 
poses, in absence of other evidence. 
—Shea V. O. I. R., C.C.A., 81 P.2d 937. 

87. U.S.—Peak v. C. I. R., C.C.A., 80 

F.2d 761, certiorari denied 56 S.Ct. 
749, 298 U.S. -666, 80 L.Ed. 1390. 
Corpus or luoome 
Where taxpayer made no attempt 
ito show that portion of corpus was 
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not subject to taxation as income to 
'^'state, it was not error to treat 
whole as income—Mulqueen v. C. I. 
R, C.C.A., 65 P 2d 365, certiorari de¬ 
nied ‘54 set. 62, 290 U.S. 644, 78 L. 
Ed. 559. 

Dividends 

n) Taxpayer holding stock in 
corporation, who received stock of 
another corporation as dividend, has 
burden to prove that first corpora¬ 
tion's earnings were insufficient to 
cover value of stock distributed at 
time of distribution, in order to 
avoid tax on stock as div’dend.s.— 
Binzel v. C. I. R, C C.A., 75 F.2d 989, 
C'^rtiorari df'nied 56 S.Ct. 90, 296 U.S. 
579, 80 L.Ed. 409. 

(2) In order to establish that divi¬ 
dend paid by corporation was dis¬ 
tribution of surplus accumulated be¬ 
fore March 1, 1913, and hence not 
taxable within statute, taxpayers 
had burden of proving that such sur¬ 
plus existed prior to March 1, 1913, 
had not since then been dissipated, 
and that no more recent earnings re¬ 
mained to be distributed.—Tate v. ‘ 
C. I. R., C.C.A., 97 F.2d 658, certio¬ 
rari denied 59 S.Ct. 106, two cases, 
305 U.S. 639, 83 L.Ed. 412. 

Redemptiou of stock 

Taxpayer who claimed that 
amounts paid in redemption of pre¬ 
ferred stock were not equivalent to 
distribution of taxable dividends on 
ground that transferees of shares 
distributed to stockholders were pur¬ 
chasers for value had burden of 
proof.—De Nobili Cigar Co. v. C. I. 
R., C.C.A., 143 F.2d 436. 

88. U.S.—Valentine-Clark Corpora¬ 

tion V. C. I. R., C.C.A., 137 Ii'.2d 
481, certiorari denied 61 S.Ct. 942, 
i322 U.S. 726, 88 L.Ed. 1562—Unit¬ 
ed Light <Ss Power Co. v. C. I. R., 
C.C.A., 105 F.2d 866, certiorari de¬ 
nied 60 S.Ct, 114, 308 U.S, 574, 84 
L.Ed. 481. 

Involuntary conversion of property 
A taxpayer claiming exemption of 
taxable gala under statute permit- 
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In accordance with the rules g'overning presump¬ 
tions generally, particular presumptions with re¬ 
gard to whether, and to what extent, particular re¬ 
ceipts constitute taxable income have been held to 
obtain either where the facts warrant such infer¬ 
ences,^^ or where the facts bring the case within 
a statute creating a presumption, 

§ 682. Deductions 

The taxpayer has the burden of proof with regard to 
deductions to which he is entitled and the amount thereof. 

The taxpayer has the burden of proving that he 


is entitled to the deductions which he claims and 
he must point to the applicable statute and show 
that he comes within the terms thereof.®^ More¬ 
over, it is not enough for the taxpayer to show 
that the proposed assessment is for too large an 
amount because he is entitled to a deduction 3 but 
he must establish the amount of the deduction to 
which he is entitled, or facts from which such 
amount may be computed.94 

§ 683. - Expenses 

The taxpayer has the burden of proving his right to 


ting nonrecognition of gain or loss 
on involuntary conversion of proper¬ 
ty if the amount received is ex¬ 
pended in the acquisition of other 
similar property on ground that con¬ 
demnation award was invested in 
other similar property has the bur¬ 
den of proof.—C. I. R. V. FluShing- 
.side Realty Co„ C.C.A., 14 9 F.2d 572, 
certiorari denied Flushingside Real¬ 
ty & Construction Co. v. C. I. R., 66 
S.Ct. 93. 

89. U.S.—‘Lehigh H. R. R. Co. v. 

C. I. R.. C.C.A,, 36 F.2d 719, modi¬ 
fied on other grounds 38 F.2d 101*5, 
certiorari denied Lehigh & H. R. 
R. Co. V. Lucas, 50 S.Ct. 353, 281 
XT.S. 748, 74 L Ed. 1160~U. S. v. 
Louisville & N. R. Co., C.C.Ky., 33 
F. 829. 

Transfers as gratuitous 
U.S—-Chandler v. C. I. R., C.C.A., 
119 F.2d 623—Pitch v. Helvering, 
C.C.A., 70 F.2d 583—Tuengling v. 
C. 1. R„ C.C.A., 69 F.2d 971—Edson 
V. Lucas, C.C.A., 40 P,2d 398. 
Facts were held not to raise pre¬ 
sumption with regard to whether 
redemption of stock was equivalent 
to a distribution of taxable divi¬ 
dends.—De Nohili Cigar Co. v. C. I. 
R., C.C.A., 143 F.2d 436. 

90. Statutory presumption held in¬ 
applicable 

Presumption, for excess profits tax 
purposes, with regard to whether 
particular dividend was paid out of 
current earnings or out of previ¬ 
ously accumulated profits is inappli¬ 
cable to taxation of dividends m 
hands of distributee.—Christopher v. 
Burnet, 5*5 P.2d 527, 60 App.D.C. 365. 

91. TJ.S.—Brown v. Helvering, 64 S. 

Ct. 356, 291 U.S. 193, 78 L.Ed. 725 
—David J. Joseph Co. v. C. I. R., 
C.C.A.Tex., 136 F.2d 410—Robin¬ 
son V. C. I. R., C.C.A., 134 P.2d 168 
—Zimmerman Steel Co. v. C. I. R., 
C.C.A., 130 P.2d 1011, 143 A.L.R. 
1054—Bank of America Nat. Trust 
& Savings Ass’n v. C, I. R., C.C.A., 
126 F.2d 48—C. I. R. v. Hills Cor¬ 
poration, C.C.A.. 116 F.2d 322— 

Union Bleachery v. C. 1. R., C.C.A., 
97 F 2d 226—Buffalo Union Fur¬ 
nace Co. V. Helvering, O.C.A., 72 F. 


2d 399—Peabody Coal Co. v. C. I. 
R., C.C.A., 55 F.2d 7, certiorari de¬ 
nied 53 S.Ct. 9, 287 U.S. 60*5, 77 
L Ed. 526—Kansas City Southern 
Ry. Co. V. C. I. R., C.C.A., 52 F.2d 
372, certiorari denied 52 S.Ct. 131, 
284 IJ.S. 676, 76 L Ed. 572—Put¬ 
nam Nat. Bank v. C. I. R., C.C.A. 
Fla., 50 P.2d 158—Tamelmg v. C. 
I. R, C.CA., 43 F.2d 814. 

D-C.—^W. K. Henderson Iron Works 
& Supply Co. V. Blair, 25 F.2d 53'S, 
* 58 AppD.C. 114. 

Estate tax 

(1) Executors claiming deduction 
in computing estate tax for pay¬ 
ments made to fulfill testator’s 
promise to -pay hospital for building 
of X-ray room had burden of prov¬ 
ing that hospital was not private 
hospital, part of net earnings of 
which inured to benefit of private 
stockholders or individuals.—Porter 
V. C. I. R., C.C.A., 60 F.2d 673, af¬ 
firmed 53 S.Ct. 451, 288 U.S. 436, 77 
L.Ed. 880. 

(2) Administrator claiming deduc¬ 
tion from gross estate of amount of 
bequest to charity had burden of 
proving a definite and certain gift 
to chanty by testator’s will.—Hoag- 
land V. Kavanagh, D.C.Mich., 36 F. 
Supp. 875. 

(3) In proceeding to redetermine 
deficiency in estate tax, executor 
claiming that notes given by dece¬ 
dent to his wife as trustee of mon¬ 
ey previously given to wife by hus¬ 
band were deductible as based on 
adequate consideration had the bur¬ 
den of proof.—Guaranty Trust Co. of 
New York v. C. I. R., C.C.A., 98 F.2d 
62. 

Interest on indebtedness 

Taxpayer corporation claiming de¬ 
duction from net income for interest 
paid to holders of its preferred stock 
had burden of proving that relation¬ 
ship to holders of preferred stock 
was that of debtor and creditor and 
that payments made were for inter¬ 
est on an indebtedness.—First 
Mortg. Corporation of Philadelphia 
V. C. I. R., aC-A., 136 F.2d 121, 

92. U.S.—C. I. R. y. Netcher, C.C.A.,; 

143 F.2d, 484, certiorari denied! 

l^etchqr ’ V. ‘ C.' 1. R., 65 S.Ct. 92,' 


323 U.S. 759, 89 L.Ed. 607—Hord 
V. C. I. R., C.C.A., 143 F.2d 73— 
Jones V. Noble Drilling Co., C.C.A. 
OkL, 135 F.2d 721—C. I. R. v. Dro¬ 
vers Journal Pub. Co., C.C.A., 135 
P.2d 276—Lamm Lumber Co. v. 
C. I. R, C.C.A., 133 F.2d 433— 
San Joaquin Brick Co. v. C. I. R., 
C.C.A., 130 F.2d 220—Pacific South¬ 
west R<=‘alty Co. v. C. I. R , C.C.A., 
128 F.2d 815, certiorari denied 63 
S.Ct. 64, 317 U.S. 663, 87 L.Ed. 553 
—Bartlett v. C. I. R, C.C.A., 114 
F.2d 634—McGinley Corporation v. 
a I. R., C.C.A.Tex., 82 F.2d 56— 
Surety Finance Co. of Tacoma v: 
C. I. R., C.C.A., 77 F.2d 221—Olds 
& Whipple V. C. 1. R., C.C.A., 75 F. 
2d 272—White v. C. I. R., C.C.A., 
61 P.2d 726—Rahr Malting Co. v. 
U. S., DC.Wis., 54 F.Supp. 282, af¬ 
firmed, C C.A., 145 F.2d 867—Prai¬ 
rie Oil & Gas Co. V. Motter, D.C. 
Kan., 1 F.Supp. 464, reversed on 
other grounds, C.C.A., 66 F.2d 309- 

D.C.—O’Laughlin v. Helvering, 81 F. 
2d 269, 65 App.D.C. 135, followed in 
81 F.2d 271, 65 App.D.C. 137. 

Credit on surtax on undistributed 
profits 

U.S.—C. I. R. V. Columbia River Pa¬ 
per Mills, CC.A., 127 558— 

U. S. V. Dakota Tractor & Equip¬ 
ment Co., C.C.A.N.D., 125 P.2d 20, 
certiorari denied Dakota Tractor 
and Equipment Co, v. U. S., 62 S. 
Ct. 1042, 316 U.S. 671, -86 L.Ed. 
1746—Helvering v. Moloney Elec¬ 
tric Co., C.C.A., 120 F.2d 617, cer¬ 
tiorari denied Moloney Electric 
Co. V. Helvering, 62 S.Ct, 184, two 
cases, 314 U.S. 682, 86 L.Ed. 545, 
rehearing denied 62 S.Ct. 487, two 
cases, 315 U.S. 826, 86 L.Ed. 1221. 

93. U.S.—Bank of America Nat. 
Trust & Savings Ass'n v. C. I. R., 
C.C.A., 126 F.2d 48. 

94. U.S.—Wilcox V. C. I. R., C.C.A., 

119 F.2d 899—Hunt v. C. I. R., C. 
C.A., 82 P.2d 668—Little v. Holver- 
ing, C.C.A., 7'5 F.2d 436—Ensley 

Bank <& Trust Co. v, U, S.. D.C, 
Ala., 61 F.Su-pp. 317. 

Burden beld not sustained 

U.S.—Banjit of America Nat! Trust & 
feavlngs Ass'n v.' C. I. R., C.O.A., 
126 F.2d 48. 
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deduct claimed expenses, the amount thereof, and that 
they were incurred during the taxable year. 

A taxpayer claiming deductible expenses has the 
burden of proving that such disbursements were or¬ 
dinary and necessary expenses,^^ and he must es¬ 
tablish the amount of such expenses.^® The tax¬ 
payer also has the burden of proving that the 
claimed expenses were incurred during the taxable 
yeari^*^ but it has been held that there is a pre¬ 
sumption that a deduction appearing in an income 
tax return is for a payment for the year for which 
the return was made.^^ 

In the case of compensation to corporate officers 
for personal services the taxpayer has the burden 
of proving that the compensation paid was reason¬ 
able but there is a presumption, where it is 
consistent with the facts, that the salaries voted by 
the board of directors are reasonable and proper 
within the income tax statute allowing ordinary and 
necessary expenses.^ 


§ 685 

§ 684. - Depreciation, Depletion, Obso¬ 

lescence, or Exhaustion 

The taxpayer has the burden of proving deductions 
claimed for depreciation, depletion, obsolescence, or ex¬ 
haustion. 

The taxpayer has the burden of proving facts 
entitling him to a deduction claimed for deprecia¬ 
tion,2 depletion,3 obsolescence,^ or exhaustion.^ 
Where the taxpayer claims the benefit of a statute 
creating an exception to the general rule in rela¬ 
tion to the basis on which depreciation may be cal¬ 
culated, he has the burden of bringing himself with¬ 
in the terms of the exception.® 

§ 685. - Losses 

The taxpayer has the burden of proving a deductible 
loss and the amount thereof. 

The taxpayer has the burden of proving facts to 
show a claimed deductible loss and the amount 
thereof,^ and that such loss occurred during the 


^5. U.S.—Bennett v. C. I. R., C.C.A., 
139 F.2d 961—Harden Mortg, Loan 
Co. V. C. I. R.. C.C A., 137 F.2d 282, 
certiorari denied 64 S.Ct. 206, 320 

U. S 791, S8 L Ed. 476—Birnbaum 

V. C I. R., C.C.A., 117 F2d 395— 

Sparkman v. C. I. R, C.C.A., 112 
F.2d 774—National Contracting- Co. 
V. C. I. R., C.C.A., 105 F.2d 488— 
National Cottonseed Products Cor¬ 
poration V. C. I. R., C.C.A., 76 F. 
2d 839—Blackmer v. C. I. R, C C. 
A., 70 F.2d 255. 92 A.L.R. 982— 
Underwood v. C. I. R., C.C.A., 56 
F.2d 67—Guarantee Bond & Mort¬ 
gage Co. V. C. I. R, C.C.A., 44 F. 
2d 29 7—Hershey Mfg. Co. v. C. I. 
R., C.C.A., 43 F.2d 298—Great 

Northern Ry. Co. VI C. I. R., C.C. 
A., 40 F.2d 372, certiorari denied 
Great Northern Ry. Co v, Burnet, 
51 S.Ct. 31, 2S2 U.S. 855, 75 L.Ed. 
757. 

Deductible in part 

(1) Where only part of payments 
made to partnership engaged in pro¬ 
moting the sale of taxpayer's prod- 

! ucts was deductible from gross in¬ 
come as ordinary and necessary 
business expenses, taxpayer had the 
burden of proving the amounts de¬ 
ductible as actual selling commis¬ 
sions and segregating them from the 
nondeductil>lo portion of payment.s.— 
Harden Mortg. Loan Co. v. C. I. R., 
C.C.A., 3 37 F.2d 282, certiorari de¬ 
nied 64 S.Ct. 206, 320 U.S. 791, 88 L. 
Ed. 476. 

(2) Gas company, claiming that 
money spent in increasing number of 
< 5 Ustomors was deductible as an ex¬ 
pense in computing income tax, had 
burden of showing what part of 
money was expended to keep old 
oustomors, and what part was used 
to procure new customors.— ^Houston 


Natural Gas Corporation v. C. I. R., 

C. C.A., 90 F.2d 814, certiorari denied 
58 S.Ct, 43, 302 U.S. 722, 82 L.Ed. 
557. 

Value of attorney’s services 

In absence of evidence respecting 
value of services of appellants’ at¬ 
torneys, court did not err in refus¬ 
ing allowance therefor.—Loetscher 
V. Burnet, 46 F.2d 835, 60 App D.C. 
38. 

93. U.S.—Bennett v. C. I. R., C.C.A., 
139 F.2d 961. 

97. U.S.—In re Trustees System Co. 
of Louisville, D.C.Ky., 30 F.Supp. 
361. 

D. C.—W. K, Henderson Iron Works 
& Supply Co. V. Blair, 25 P.2d 538, 
58 App.D.C. 114. 

9J3. U.S—Morss Hill Coal Co. v. U. 
S., DC.ra., 54 F.Supp. 483. 

99. U.S.—Lydia B. Pinkham Medi¬ 
cine Co. V. C. 1. R., C.C.A., 128 F.2d 
986, 115 A.L R. 827. certiorari de¬ 
nied 63 S.Ct. '80, 317 U.S. 675, 87 
L.Ed. 612—National Cottonseed 
Products Corporation v. C. I. R.* 
C.C.A., 76 F-2d 839—Twin City Tile 
& Marble Co. v. C. I. R., C.C.A., 32 
F.2d 229. 

1. U.S.—Toledo Grain & Milling Co- 
V. C. 1. R., C.C.A.. 62 F.2d 171— 
Ox 17'ibre Brush Co. v. Blair, C.C. 
A., 32 F.2d 42, 68 A.L.R. 69-6, af¬ 
firmed Lucas V. Ox Fibre Brush 
Co., 50 S.Ct. 273, 281 U.S. 115. 74 
L.Ed. 733. 

2. Cost 

Burden was on corporate taxpayer 
to establish cost of physical prop¬ 
erties in calculating depreciation de¬ 
duction for income tax purposes.— 
C. H. Mead Coal Co. v. C. I. R., C.C. 
A„ 72 F.2d 22. 


3. U.S.—Herring v. C. I. R., C.C.A 
Tex., 70 F 2d 78.5. reversed on oth¬ 
er grounds 55 S Ct. 179, 293 U.S. 
322, 79 LEd. .389. 

Amount of depletion 

Taxnaver seeking dAdnctinn. for 
depletion, from otherwise taxable In¬ 
come has bu’'den of proving not only 
that it is entitled to the deduction, 
hut also correct amount thereof.— 
Signal Ga.solme Corporation v, C. T 
R, C.C..A.., 77 F 728, certiorari de¬ 
nied 56 S.Ct. 383, 296 U.S. 657, 80 
LEd. 468. 

4. U.S —Lassen Lumber & Box Co. 
V. Blair, C.C..\., 27 F.2d 17, 

5. U.S.—Edward G Swartz, Inc. v. 
C. 1. R., C.C..-V.La., 69 F.2d 633. 

Duration of usefulness 

Taxpaver claiming deduction for 
exhaustion of property must prove 
its duration of usefulness.—Taylor 
V. C. I. R, C.C.A., 51 F2d 915, cer¬ 
tiorari denied 52 S.Ct. 265, 284 U.S. 
689, 76 L.Ed. 581. 

6. DC—Elmore Milling Co. v. Hel- 
vermg, 70 F.2d 736, 63 App.D.C. 
132. 

7. U.S.—Burnet v. Houston. *51 S.Ct. 
413, 283 U.S. 223, 75 L.Ed. 991— 
Barnhart-Morrow Consol, v. C. I. 
R., C.C.A, 150 F.2d 285—Bennett 
V. C. I. R, C.C.A, 139 P.2d 961— 
Pope V. C. I. R., aC.A., 138 F.2d 
1006—North American Coal Cor¬ 
poration V. C. L R,, C C.A., 97 F.2d 
325—Long v. C. I. R., C.C.A., 96 
F,2d 270, certiorari denied 59 S.Ct, 
74, 305 U.S. 616, 83 L.Ed. 392— 
C. I. R. V. Neaves, C.C.A., 81 P.2d 
947 — Jankowsky v. C. I. R., C.C.A., 
56 F.2d 1006—Houston v. C. I. R., 
C.C.A, 53 F.2d 445—Lincoln Bank 
& Trust Co. V. C. I. R., C.C.A, 61 
F.2d 7i8, certiorari denied 5*2 S.Ct. 
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taxable year;^ and be must establish that such loss 
falls clearly within the statute allowing the deduc¬ 
tion.® The impossibility of proving a specific fact 
on which the right to deduct a loss depends does 
not relieve him of the burden.^® Where the tax¬ 
payer claims the benefit of a statute creating an 
exception to the general rule in relation to the 
basis on which losses may be calculated, he has the 
burden of bringing himself within the terms of the 
exception.il 

In accordance with the rules governing presump¬ 
tions generally, particular presumptions relating to 
the deduction of losses have been held to obtain 
where the facts warrant such inferences,12 or where 
the facts bring the case within a statute or regu¬ 
lation creating a presumption ;12 but such presump¬ 
tions are rebuttablc.i'l 

Bad debts. Where the taxpayer claims a deducti¬ 


ble loss for bad debts charged off during the year, 
he has the burden of proving that such losses fall 
within the statute allowing such deductions,!® that 
the debts are not collectable,!® and that they be¬ 
came uncollectable during the tax year in which 
the loss is claimed, and not at an earlier time.i^ 

Double deduction of same loss.- Where a tax¬ 
payer, having been allowed a deduction for the op¬ 
erating loss of a subsidiary, claims a deduction for 
a bad debt loss based on the nonpayment of an ad¬ 
vancement to the subsidiary, the taxpayer has the 
burden of proving that the allowance of the claimed 
deduction would not amount to twice subtracting the 
same loss.!® 

Loss resulting from sale. Where the claimed 
loss is based on a sale of property, the taxpayer 
has the burden of proving that the transfer was a 
sale and resulted in a loss.!® 


405, 285 US. 548, 76 L.Ed. 939— 
Blair v. Stewart, C.C.A., 49 F.2d 
257—Seiberlin^ v. C. I. R., C.C.A., 
38 F.2d 810—Mastiii v. C. I. R., C. 
C.A., 28 F.2d 748. 

Ikoss on ezclian^e of property 
U.S.—Gulf, M. & N. R. Co. V. C. I. 
R. C.C.A.Ala., 83 F,2d 788, certio¬ 
rari denied 57 S.Ct. 38, 299 US. 
574, 81 L.Ed. 423. 

Ordinary loss or capital loss 

The taxpayer, so claimingr, has the 
burden of proving: that a particular 
loss was an ordinary loss rather 
than a capital loss.—Richter v. C. I- 
R., C.C.A., 124 F.2d 412. 

Previous report of income 

Since there can be no loss suffered 
as to that which has never been ac¬ 
quired, and since for income tax pur¬ 
poses that which has never been re¬ 
ported as income has never been ac¬ 
quired, the taxpayer must prove 
that the amount claimed had previ¬ 
ously been reported as income.—Tis- 
cornia v. C. I. R,, C.C.A., 95 F.2d 678. 

8. US.—Powers Mf^. Co. v. C. I. R., 
C.a.V., 34 F.2d 255—Royal Packing- 
Co. V. C. I. R., C.C.A., 22 F.2d 536. 

9. US.—Nelson v. U. S., C.C..4. 

Minn., 131 F.2d 301—Friend v. C 
I. R., C.C.A., 119 F.2d 969—Jones 
V. C. 1. R., C.C.A., 103 F.2d 681— 
Remco S. S. Co. v. C. I. R., C.C.A., 
82 P.2d 988, certiorari denied 57 S. 
Ct. 17, 299 US. 555, 81 L.Ed. 409— 
C. I, R. V. Ehrhart, C.C.A.Fla., 82 
F.2d 338—Jagels v. G. L R., C.C. 
A., 72 F.2d 925. 

Iioss “in trade or business” 

The burden of proof is generally 
on taxpayer claiming deduction for 
farm losses to show that farming 
enterprise is carried on as trade or 
business or transaction entered in¬ 
to for profit, as required by the stat¬ 


ute.—Dupont V. U S., D.C.Del., 28 
F.Supp. 122. 

10. Unenforceable claim 
Impossibility of proving material 

facts on which right to deductible 
loss depends leaves claimant on 
whom burden rests with unenforce¬ 
able claim.—Burnet v. Houston, -51 
S.Ct. 413, 283 US. 223, 75 L.Ed. 991 
—Jankowsky v. C. I. R., C.C.A., 56 
F.2d 1006. 

11. D.C.—Elmore Milling Co. v. Hel¬ 
vering, 70 P.2d 736, 63 App.D.C. 
132. 

12. US.—London Shoe Co. v. C. 1. 
R., C C.A., 80 F.2d 230, certiorari 
denied 56 S.Ct. 747, 298 US. 663, 
80 L.Ed, 1388. 

Taxpayer as parudent man 
US.—Sabath v. C. I- R., C.C.A., 100 
F.2d 569. 

Presumption ag'ainst wagering con¬ 
tracts 

US.—C. 1. R. V. Farmers & Ginners 
Cotton Oil Co., C.C.A.Ala.. 120 F.2d 
772, certiorari denied Farmers & 
Ginners Cotton Oil Co. v. Helver¬ 
ing, 62 S.Ct. 185, .314 US. 683, 86 
L.Ed. 546. 

13. U.S.—Pacific Nat. Bank of Seat¬ 
tle V, C. I. R., C.C.A., 91 F.2d 103. 

14. Presumption under Treasury 
Regulation providing that, when a 
bank or other corporation subject 
to supervision by federal authorities 
charges off debts in obedience to or¬ 
ders of supervisory officers, such 
debts are worthless or recoverable 
only in part for income tax purpos¬ 
es, is rebuttable.—Pacific Nat. Bank 
of Seattle v. C. I. R., supra. 

15. US.—Uhl Estate Co. v. C. I. R., 
C.C.A., 116 F.2d 403—Jagels v. C. 
I. R., C.C.A., 72 P.2d 925. 

16ta D.C.—Pottash Bros, v. Burnet, 
60 F.2d 317, '60 App.D.C. 167, fol¬ 
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lowed in Pottash v. Burnet, 50 F. 
2d 321, two cases, 60 App.D.C. 171. 

17. U.S.—Chapin v. Hassett, D.C. 
Mass., 53 F.Supp. 830. 

Belief as to prior collectability 

A taxpayer claiming deduction 
from Income for loss on worthless 
debt has burden of showing that, un¬ 
til tax year for which deduction is 
claimed, he had substantial reason 
to believe that debt would eventual¬ 
ly be at least partially paid.—Blair 
V. C. 1. R, C.C.A., 01 F.2(1 992. 
Value of note when acquired 

Taxpayer seeking deduction from 
1928 income for worthlessness of 
debt had burden to prove not only 
that note was worthless as debt, but 
that when acquired as a gift note 
had value, since debt which was 
worthless when acquired adds noth¬ 
ing to assets and there is nothing 
to be charged off when fact of Its 
worthlessness is determined.—Kin- 
kead v. C. I. R., C.C.A., 71 F.2d 522. 

18. U.S.—Edward Katzinger Co, v. 
a I. R.. C.C.A., 129 F.2d 74. 

ID. U.S,—U. S. V. Gendron Wheel 
Co., C.C.A.Ohio, 100 F.2d 57. 
Genuine sole and loss 

Where the claimed loss Is based 
on a sale of property at le.ss than 
cost, the taxpayer has the burden of 
proving that the sale and the loss 
were genuine.— C. I. R. v, Ehrhart, 
C.C.A.Pla., 82 F.2d 338. 

Pinal unconditional sale 
Taxpayer claiming deduction from 
taxable net income of alleged loss 
sustained in sales of stock had bur¬ 
den of proving that sales of stock 
were complete and final, with no 
understanding with buyer as to re¬ 
purchase later effected by taxpayer. 
—Rand v. Helvering, C.C.A^ 77 F.2d 
450. 
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Theft, A taxpayer has the burden of proving 
a claimed loss resulting from theft but he is not 
required to prove that the thief is financially unable 
to reimburse the taxpayer.^i 

Value on dates in issue. Where the loss claimed 
depends on the value of particular property on 
particular dates, the taxpayer has the burden of 
proving such value on the dates in issue and 
there is no presumption that the value on a partic¬ 
ular date is the same as the cost of acquisition of 
the property at an earlier date.23 Moreover, the 
impossibility of proving the value of the property 
on the particular date does not relieve the taxpay¬ 
er of such burden, but leaves him with an unen¬ 
forceable claim,24 

Worthless stock. A taxpayer claiming a deducti¬ 
ble loss for stock which has become worthless has 
the burden of proving ownership of the stock,25 the 
amount of loss,23 and that the stock became worth¬ 
less in the course of the taxable year for which the 
loss is claimed and not at an earlier time.27 

§ 686. Time for Assessment and Limitations 

The taxpayer has the burden of proving that an 
assessment is barred by the statute cf limitations, but 


after such proof the burden is on the commissioner of 
internal revenue to prove waiver. 

The taxpayer has the burden of proving facts 
showing that the assessment of taxes is barred by 
the statute of limitations,at least where there has 
been a prima facie showing that the statute of lim¬ 
itations has not expired.29 However, after the run^ 
ning of the statute of limitations has been proved, 
the burden is on the commissioner of internal reve¬ 
nue to prove a waiver thereof,'20 and the failure 
of the commissioner to produce waivers raises an 
inference that waivers did not exist.^t 

Where a waiver extending the time for assess¬ 
ment and collection of the tax is regular in form, 
and in the possession of the proper bureau, it is 
presumed valid ;32 and the taxpayer has the burden 
of proving its invalidity.33 

§ 687. Payment 

The burden Is on the commissioner of Internal rev¬ 
enue to prove a contention that a person is liable for 
payment of the tax as a transferee of the property of 
the taxpayer; but the transferee has the burden of 
proving that the taxpayer Is not liable. 

Under the Internal Revenue Code, 25 U.S.C.A. § 
1119, and similar statutes, in proceedings before the 


23. IT.S-—Earle v. C. I R, C.C.A., 72 
F.2d 360. 

21. U.S.—Earle v. C. I. R.. supra, 

22. Valwe on March 1, 1913 
Where property was acquired pri¬ 
or to March 1, 1913. the taxpayer has 
the burden of proving not only the 
cost of the property at the time of 
Its nequisltion, but also the value of 
the property on March 1, 1013.—Bur¬ 
net V. Houston, 51 S.Ct. 413, 2S3 U.S 
223, 75 L.Ed. 091—funnel R. R of 
St Loui.s V. C. I. R., CC.A.. 61 F.2d 
166, certiorari denied 53 S.Ct. 396, 
2'SS U.S. 604. 77 U.Ed. 070. 

23. U.S.—Burnet v. Hoiuston, '51 S. 
Ct 1 13, 283 U.S. 223. 75 I^.Ed. 091. 

24. U.S.—Burnet v. Houston, supra 
—Harmount v. C. I. R., C.C.A,, 68 
'P.2d 118. 

D.C.—ITughc.s’' Instate v. Burnet, 65 
P.2d 604, 62 App.D.C. 156, 

25. Ownorsliip in wife 

A husband claiming’ deduction in 
joint income tax return of husband 
and wife, for loss sustained on cor¬ 
porate stock, had burden of sustain¬ 
ing claim that, de.spite showing of 
corporate stock books, wife owned 
such .stock.—Nlekoll v. C. I. R., 0.0. 
A., 103 F.2d 619. 

26. U.S.—Nicholson V. C. I. R., C.C 
A., 90 F.2d 978. 

J27. U.S, —Boehm v, C. I. R., C.C.A., 
14 6 F.2d 5.33, affirmed 66 S.Ct 120, 
rehearing denied 66 S.Ct, 468— 
Harris v. C. T. R., C.C.A., 124 “F.2d 
480—Oommlly v. C, L R., C.C.A., 
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121 F.2d 686—Keeney v. C. 1. R., 0. ’ 
C.A., 116 F.2d 401—-A. R. Jones 0.1 
& Operating Co. v. C. I. R, CCA. 
lU F2d 642—Bartlett v. C. I. R.. 
C.C.A., 114 F.2d 634—Lambert v. 
C. I. R., C.C.A., 108 F.2d 624— 
Eagleton v, C. I. R, C.C.A., 97 F. 
2d 62—Squier v. C. I. R., C.C.A., 68 
P.2d 25—Sacks v. C L R., C.C.A.. 
66 F.2d 308—Forbes v. C. I. R. C. 

C. A., 62 F2d -571—R'^al Estate 

Trust Co. of Philadelphia v. U. S., 

D. aPa., 20 F.Supp. 20. 

Identiflahle event 

The taxpayer normally has the 
burden of Qnding identifiable events 
to identify the particular year in 
which he can rightfully base a claim 
for deduction for worthless stock.— 
Bartlett v. C. I. R., C.C.A., 114 P.2d 
634. 

28. U.S.—National Contracting Co. 
V, C. I. R., C.C.A., 105 P.2d 488. 
The executor, of alleged trans¬ 
feree of taxpayer’s property, con¬ 
tending that collection of income 
tax from transferee was barred by 
limitations, had burden of showing 
that assessment against the trans¬ 
feree's estate was made after ex¬ 
piration of the statutory period.— 
Tooley V. C. I. R., C.Q.A., 121 F.2d 
350. 

U.S.—^McCarthy Co. v. C. I. R., 
•C.C.A., 80 ’F.2d 618, certiorari de¬ 
nied 56 S.Ct 675, 298 U.S. 655, 80 
L.Ed. 1381. 

30. U.S.—Chicago Ry. Equipment 
Oo. V. C. I. R., C.C,A., 89 F.2d i37.8. 
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reversed on other grounds Bur¬ 
net V Chicago Ry. Equipment Co., 
51 set. 137. 282 U.S. 295, 7’5 L. 
Ed. 349—T-Iamilton Web Co. v. 
Page, D.C.R.I., 8 F.Supp. 626. 

31. U.S.—Chicago Ry. Equipment 
Co. V. C. I, R, C.C.A., 39 F2d 378, 
reversed on other grounds Burnet 
V. Chicago Rv. Equipment Co., 51 
R Pt. 137, 282 U.S. 295, 75 L.Ed. 
349. 

32. U S.—Concrete Engineering Co. 
v. C. I. R., CC.A., 58 F.2d 566— 
Stern Bros. & Co. v. Burnet, C.C. 
A., 51 F.2d 1042.' 

Sigaaturo by one other than com¬ 
missioner 

(1) Signature to waiver. In name 
of commissioner apparently affixed 
by some one connected with depart¬ 
ment of internal revenue, will be 
presumed to have been authorized 
and properly affixed.—Onondaga Co. 
V. C. I. R., C.C.A.. 60 F2d 397, cer¬ 
tiorari denied Onondaga Co. v. Bur¬ 
net, 62 S.Ct, 12'6, 284 U.S. 671, 76 L. 
Ed. ’567. 

(2) Signature to tax waiver pur¬ 
porting to be commissioner’s was 
presumed authorized, where commis¬ 
sioner after filing of waiver recon¬ 
sidered corporation’s tax liability.— 
Liberty Baking Co. v. Hoiner, D.C. 
Pa., 3 4 P.2d 513, affirmed, C.C.A., 37 
F.2d 703. 

33. U.S.—Concrete Engineering Co. 
V. C. I. R., C.C.A.. 58 F.3d 666— 
Stern Bros. & Qo. v. Burnet, C.C. 
A., 51 F.2d 1042.’ 
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tax court the burden is on the commissioner of in¬ 
ternal revenue to show that a petitioner is liable 
for payment of the tax as a transferee of property 
of a taxpayer, but not to show that the taxpayer 


was liable for the tax;34 and the burden of proving 
that the transferor-taxpayer was not liable,or 
that the tax assessed was incorrect,is on the 
transferee. 


3. Admissibilioty 


§ 688. In General 

Sn assessment proceedings before the commissioner 
or the tax court or board, competent and relevant evi¬ 
dence bearing on the issues is admissibie, and immaterial 
evidence or evidence as to matters not bearing on the is¬ 
sues is properly excluded. 

Competent and relevant evidence bearing on the 
issues in assessment proceedings before the com¬ 
missioner or the tax court or board is admissible 
and entitled to consideration and accordingly 
relevant and material evidence is admissible when 
bearing on the issue of afhliation of taxpaying com¬ 
panies,the true nature of payments designated as 
dividends,the taxpayer's accounting methods,'^® 
and the transferor's intent in making a transfer.'^l 
Immaterial evidence or evidence as to matters not 


bearing on the issues is properly excluded.42 Xhe 
tax board in seeking to determine the true purpose 
of a partnership agreement may receive evidence 
admissible in the courts of the states where the 
contract is performable.^^ A depreciation in any 
of the corporation's assets is evidence to be consid¬ 
ered by the commissioner and the tax court in de¬ 
termining the issue of fact whether an accumula¬ 
tion of profits was in excess of the reasonable 
needs of the business with respect to taxability of 
accumulated gains."^^ 

§ 689. Value of Property 

In assessment proceedings before the commissioner 
or the tax court or board, all evidence bearing on the 
matter Is admissible in ascertaining the value of property 
and corporate stock for tax purposes. 


S4, U.S.—Parker v. C. I. R., C.C.A., 
•122 F.2d 230—Tooley v. C. I. R., C. 

' C.A.. 121 F.2d 350—C. I. R v. 

Southern Bell Telephone & Tele¬ 
graph Co., CC.A., 102 F.2d 397. 
Burden as to particular matters 

(1) Under this section it has been 
held that commissioner, seeking to 
hold former stockholders for corpo-‘ 
ration’s taxes, had burden to prove 
that distribution of assets among 
such stockholders rendered corpora¬ 
tion insolvent, and that claim con¬ 
stituted ‘‘current bill” within agree¬ 
ment by former stockholders for 
payment of current bills.—C. I, R. 
V. Keller, C.C A., 59 F.2d 499. 

(2) The commissioner has burden 
of establishing that the creation of 
Joint tenancies by taxpayer ren¬ 
dered taxpayer insolvent, or was ef¬ 
fected with intent to defraud credi¬ 
tors, so as to make surviving coten¬ 
ant liable after taxpayer’s death for 
his unpaid income taxes.—Irvine v. 
Helvering, C.C.A., 99 F.2d 265. 
Burden, held sustained by stipula¬ 
tions 

U.S.—Phillips V. G. I. R., 61 S.Ct 
608, 283 U.S. 589. 75 L Ed. 1289. 

35. U.S.—C. I. R. V. Southern Bel'l 

Telephone & Telegraph Co., C.C.A., 
102 F.2d 397. 

38. U.S.—Roche v. C. I. R., C.C.A., 

63 F.2d 623. 

37. U.S.—Humphreys v. C. I. R, C. 
C.A., 125 F.2d 340, certiorari de¬ 
nied 63 S.Ct. 28, 317 U.S. 637, 87 
E.Ed. 613—Ehrman v. C. I. R., C.C. 
A., 120 P.2d 607, certiorari denied 
6.2 S.Ct. 129, 314 U.S. 668, 86 L. 
Ed. 534—C. I. R. V. Berkeley Hall 


School, C.C.A., 84 F.2d 539—Han- 
by V. C. I. R, C.C.A., 67 F.2d 125— 
Wausau Sulphate Fibre Co. v. C. 
I. R., C.C.A., 61 F.3d 879. 

Bvidence held admissible 

(1) Book entries.—Allen v. C. I. 
R., CC.A., 117 F.2d 364—Great 
Northern Ry. Co. v. C. I. R., C C A., 
40 F 2d 372, certiorari denied Great 
Northern Ry. Co. v. Burnet, 51 S.Ct. 
31, 282 U.S. <855, 75 L.Ed. 757. 

(2) Written consents or waivers 
extending the period of limitations 
on assessments of income taxes. 
U.S.—^Wausau Sulphate Fibre Co. v. 

C. X. R., C.C.A., 61 F.2d 879. 

D.C.—Waggaman v. Helvering, 7'8 F. 
2d 721, 64 App.D.C. 371, certiorari 
denied 56 S.Ct. 139, 296 U.S. 618, 80 
L.Ed. 439. 

(3) Fiscal transactions of the tax¬ 
payer occurring in the tax year.— 
U. S. Cartridge Co. v. U. S., Ct.CL, 
48 'F2d 983, reversed on other 
grounds 52' S.Ct. 243, 284 U.S. 611, 
76 LEd. 431. 

38. U.S.—Standard* Portland Cement 
Co. V. C. I. R., C.C.A., 80 F.2d 585. 

39. U.S.—Arthur R. Jones Syndi¬ 
cate V. C. I. R., C.C.A., '23 F.2d 
833. 

40. U.S.—Groat West Printing Co. 
V. C. L R., C.C.A., 60 F.2d 749. 

41. U.S.—Owen v. C. I. R., C.C.A., 
53 F.2d 329—Edson v. Lucas, C.C. 
A., 40 P.2d 'Zn. 

42. U.S.—Bailey v. New York Cent, 
& H. R. R. Co., N.Y., 1 S.Ct. 62, 
10'6 U.S. 109, 27 L.Ed. 81—Chiguita 
Mm. Co. V. C. I. R., C.C.A., 148 F. 
2d 306—^Wells Fargo Bank & Un- 
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•ion Trust Co. v. C. I. R., C.C.A., 
14o F.2d 132—Regensburg v. C. I. 
R., C.C.A., 144 F 2d 41, certiorari 
denied 65 S.Ct. 272, five cases, 323 
U.S. 783, 89 L.Ed. 625—Meyer’s 
Estate V, C. I. R.. C.C.A., 110 F.2d 
367, certiorari denied Meyer v. C. 
r. R. 60 set. 110.3. 310 U.S. 651, 
84 L.Ed. 1416—Harrison v. C. I. 
R., CC.A., 107 F.2d 341—Peytona 
Lumber Co. v. C. I. R., C C A., 55 
F.2d 27, 85 A.L.R. 148, certiorari 
deniz'd 53 S.Ct. 15, 287 U.S. 612, 77 
L.Ed. 532. 

D.C.—Austin V. Helvering, 77 P.2d 
373, 64 App.D.C. 2.50, 

Evidence held immaterial 

(1) In determining whether in¬ 
come was community property for 
taxation purposes.—Pedder v, C. I. 
R., C.C.A., 60 F.2d 866. 

(2) In determining cost of prop¬ 
erty to taxpayer.—Hazel tine Corpo¬ 
ration V. C. I. R., C.C.A., 89 F.2d 
613. 

(3) On issue of taxability of cer¬ 
tain money received by the taxpay¬ 
er.—Standard Slag Co. V. C. 1. R., 
63 F.2d 820, 62 App.D C. 8. 

(4) On question whether amount 
of intangibles for which stock was 
issued should be considered invested 
capital.—Rookwood Pottery Co. v. C. 
I. R., C.C.A., 4'5 F.2d 43—J. G. X31air 
Co. V. C. 1. R., C-CA., 34 F.2d 8'61. 

43. U.S,—C. I. R. V, Olds, C.C.A., 
60 P.2d 253. 

44. U.S.—Helvering v. National 

Grocery Co., 58 S.Ct. 932, 304 U.S. 
282, 82 L.Ed. 134 6, rehearing de¬ 
nied 69 S.Ct. 66, 30'5 U.S. 6G9, 83 
L.Ed. 434, 
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In assessment proceedings before the commission¬ 
er or the tax court, evidence is admissible to show 
the actual value of property for the purpose of cal¬ 
culating profit^s or loss^^ on resale, or in deter¬ 
mining whether a transfer of assets by a corpora¬ 
tion to another in exchange for stock constituted a 
reorganization.^^ Sq all evidence bearing on the 
matter is admissible in ascertaining the value, for 
tax purposes, of property'^S and corporate stock,'^^ 
but evidence which is incompetent or irrelevant 
or which does not tend to prove the value should 
be excluded.^® 


§ 690. Deductions 

In assessment proceedings before the commissioner 
or tax court, evidence bearing on the right to deductions 
is admissible. 

In assessment proceedings before the commission¬ 
er or tax court, evidence bearing on the right to 
deductions in computing taxable income,and ev¬ 
idence relevant for the purpose of determining de¬ 
preciation allowance,or in determining when a 
deductible loss occurred,^3 is admissible. 


4. Weight and Sotficienct 


§691- In General 

In assessment proceedings before the commissioner 
of internal revenue or tax court, the evidence to support 


the conclusion reached must be more than a scintilla and 
such as a reasonable mind might accept as adequate. 

In assessment proceedings before the commission- 


45. U.S.—Doric Apartment Co. v. C. 
I. R., C.C.A., 94 R2d 895. 

46. U.S.—Bessemer Inv. Co. v. C. I. 

R. , C.C.A., 31 F,2d 248. 

47. U.S.—Schuh Trading’ Co. v. C. 
I. R., C.C.A., 95 F.2d 404. 

48. U.S.—Friend v. C. I. R., C.C.A., 
102 F.2d 153—Doric Apartment 
Co. V. C. I. R., C C.A.. 94 F.2d 895 
—Whitlow V. C. I. R., C.C.A., 82 
P.2d 569—Peak v. C. I. R., C.C.A,, 
80 P.2d 761, certiorari denied 56 

S. Ct. 749, 298 U.S. 666, 80 L.Ed. 
1390—Foss V. C. I. R., C.C.A., 75 
F.2d 326—Atwater Kent Mfg. Co. 
V. C. I. R., C C A., 43 F.2d 331— 
Buena Vista Land & Development 
Co. V. Lucas, C.C.A., 41 F.2d 131— 
Chicago Ry. Equipment Co. v. 
Blair, C.C.A., 20 P.2d 10. 

Evidence held admissible 

(1) Exhibits which were In the 
nature of admi.ssions against inter¬ 
est.—Old Mission Portland Cement 
Co. V. C. I. R., C.C.A., -69 F.2d 676, 
affirmed 65 S.Ct 158, 293 U.S. 289, 79 
L.Ed. 367. 

(2) Market sales of new securities 
some months after exchange of reor¬ 
ganized corporation’s securities for 
new ones as evidence of value at 
time of exchange.—Curtiss v. C, I. 
R., C.C.A., 67 F.2d 847. 

<3) Mortuary tables showing pres¬ 
ent worth of life interests in person¬ 
al property, in assessing a tax on 
legacio.s giving personal property to 
the testator's daughters for life.— 
Simpson v, U. S., CtCL, 40 S.Ct 367, 
2-52 U.S. 647, 64 L.Ed. 709. 

market value^^ within tax¬ 
ing statutes is necessarily question 
of fact to be determined from evi¬ 
dence and particular circumstances, 
including actual sales, intrinsic val¬ 
ue, book value, and earning capacity. 
—^rawford v. Helvering, '70 E.2d 
744, 63 App.D.C. 140. 

Best available evidence 

Taxpayer claiming loss In 1920 


from transaction entered into in 1906 
must produce best available evidence 
of value of property on March 1, 
1913.—Burnet v. Houston, 51 S.Ct. 
413, 283 U.S. 223, 7'5 L.Ed. 991. 

49. US.—Brown v. C. I. R., C.C.A., 
94 P.2d 101—Old Mission Portland 
Cement Co. v. C. I. R., C C.A., 69 
P.2d 676, affirmed 55 S.Ct. 158, 
293 U.S. 28'9, 79 L.Ed. -367. 

D.C.—Joseph S. Wells Ass’n v. Hel¬ 
vering, 71 P.2d 977, 63 App.D.C. 
254. 

Evidence held admissible 

(1) Evidence with regard to quo¬ 
tations of brokers dealing in shares, 
and also those values which taxpay¬ 
ers themselves put on the shares for 
use in assessing estate taxes.—Rog¬ 
ers V. Helvering, C.C.A., 107 'F.2d 
394. 

(2) Evidence of earning power.— 
Crowell V. C. I. R., CC.A., 62 P.2d 
51. 

(3) Testimony of experienced in¬ 
vestment brokers who considered 
size of block of stock transferred in 
giving opinion of value thereof.— 
C. I. R. V. Shattuck, C.C.A., 97 P.2d 
790. 

(4) Evidence regarding corpora¬ 
tion's prospects.—G. I. R. v. Vande- 
veer, C.C.A., 114 F.2d 719. 

50. U.S.—South Alabama Land Co. 
V. C. I. R., C.C-A.Ala., 104 P.2d 27 
—Manchester Board <& Paper Co. 
V. C- I. R., C.C.A., 89 F.2d 315— 
Guy V. C. I. R., C.C.A., 35 F.2d 139 
—Tabor Mfg. Co. v. C. I. R., C.C.A., 
34 F.2d 140. 

Evidence lield inadmissible 

(1) Compromise offers or accept¬ 
ances.—C. I. R. V. Ashland Oil & 
Refining Co., C.C.A., 99 F.2d 588, cer¬ 
tiorari denied Helvering v. Ashland 
Oil & Refining Co., 69 S.Ct 7S6, two 
cases, 306 U.S. 661, 83 L.Ed. 1067, and 
Ashland Oil & Refining Co. v. C. I. 
R., 59 S.Ct. 790, two cases, 806 U.S. 
661, 88 L.Ed. 1067. 
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(2) Offers received for stock after 
purchase.—Sommers v. C. I. R., C.C. 
A., 63 F.2d 551. 

(3) Loss of revenue.—Joseph S. 
Wells Ass’n v. Helvering, 71 F.2d 977, 
63 App.D.C. 254. 

(4) Offer of a certain amount per 
acre.—South Alabama Land Co. v. C. 
I. R., C.C.AAla., 104 P.2d 27. 

51. U.S.—Ann Arbor R. Co. v. C. I. 
R., C.C.A., 97 F.2d 343—Doernbech- 
er Mfg. Co. v. C. I. R., C.C.A, 96 
P.2d 296. 

Bdd debts 

Evidence of absence of corpora¬ 
tion's assets at time of corporation's 
liquidation several years after notes 
to taxpayer were charged off is ad¬ 
missible as evaluating soundness of 
taxpayer’s previous decision of 
worthlessness of notes in making 
tax return.—Peyton Du-Pont Securi¬ 
ties Co. V. C. I. R., C.C.A.. 66 P.2d 
718. 

Salaries 

In proceedings to determine allow¬ 
ance for salaries to be deducted as 
business expense from corporate in¬ 
come tax returns, opinion of secre¬ 
tary and assistant to president that 
salaries paid were a reasonably nec¬ 
essary outlay -was admissible, not¬ 
withstanding it was question which 
the tax court must answer.—Express 
Pub. Co. V. C. I. R., C.C.A., 143 'E.2d 
386. 

52. U.S.—Portage Silica Co. v. C. I. 
R., C.C.A., 49 P.2d 985 certiorari 
denied 52 S.Ct. 42, 284 U.S. 667, 76 
L.Ed. 5-65—Chicago Ry. Equipment 
Co. V. Blair, C.C.A., 20 P.2d 10. 

53. U.S.—Goldberg v. C. I. R., C.C. 
A., 100 P.2d 601, certiorari denied 
69 S.Ct. 793, -307 U.S. 622. 83 L.Ed. 
1501—Brown v. C. I. R., C.C.A., 94 
P.2d 101—Olds & Whipple v. C. I. 
R., C.C.A., 75 'F.2d 272—Helvering 
V. Ames, O.C.A., 71 E.2d 939. 
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er of internal revenue or tax court, the evidence to 
support the conclusion reached must be more than 
a mere scintilla it must be such relevant evi¬ 
dence as a reasonable mind might accept as ade¬ 
quate.^® Evidence is legally sufficient to sustain a 
finding if there is substantial evidence to support it 
and the record does not clearly require a contrary 
conclusion.®® If the evidence before the board ought 
to be convincing, the board may not say that it is 
not.®'^ A claim for a tax deficiency cannot be left 
to conjecture or inference.®® In determining wheth¬ 
er an income tax deficiency was properly assessed, 


proof that the amount of the deficiency is errone¬ 
ous, and not that the method of computation is er¬ 
roneous, is controlling.®9 A taxpayer seeking to 
establish that an assessment is wrong has made out 
his case when he has put in proof clearly and dis¬ 
tinctly tending to show a determining fact and the 
proofs remain unchallenged by contrary proofs or 
by destructive analysis.®® 

The foregoing rules have been applied in deter¬ 
mining the weight and sufficiency of evidence relat¬ 
ing to returns,®^ accounting methods,invento¬ 
ries,®® fraud,®^ and the weight and sufficiency of 


54. IT.S.—Rhodes v. C. I. R,, O.C.A. 
100 F.2d 966. 

55. U,S.—Rhodes v. C. I. R., supra 
Uvideuce held stiSLcieiit 

U. S.—-Rush V. C. I. R, C.C.A., 52 F,2cl 
428—S. W. Flower Co. v. Denman. 
D.C.Ohio, 17 FSupp. 993—John F 
Jelke Co. v. U. S.. 63 Ct.Cl. 370. 

Elvideuce held iasufflcient 

(1) To establish that 'tax court 
acted capriciously or arbitrarily.— 
Morrisdale Coal Co. v. C. I. R, C C 
A., 97 F.2d 272. 

(2) To invalidate assessment 
made by commissioner.—Park Falls 
Lumber Co. v. Burlingame, C.C A., 1 
F.2d 855, certiorari denied 45 S Ct. 
125, 266 U.S. 626, 69 LEI '475. 

(3) To prove that income tax as¬ 
sessed was invalid.—BishofC v. C. I. 
R., C.aA., 27 F.2d 91. 

(4) To warrant assessment of in¬ 
come tax on basis of average profit 
of those engaged in like business.— 
In re Sheinman, D.C.Pa., 14 F.2d 
323. 

(5) To warrant judgment for tax¬ 
payer.—Sportwear Hosiery Mills v. 
C. I. R., C.C.A, 129 F.2d 376—Gamm 

V. C. I. R., CCA., -39 F.2d 73. 

(6) To show other matters — 
Woodall V. C. I. R, C.C.A., 105 F 2d 
4 74, certiorari denied 60 S.Ct. 467, 
309 U.S. 655, S4 L.Ed. 1004—John B. 
Morris Foundry Co. v. C. I. R., C.C. 
A., 52 F.2cl ‘S39—C. I. R, v. Matheson, 
C.C.A.Fla., 82 F.2d SSO—Louisville 
Cooperage Co. v. C I. R., C.C A., 47 
F.2d 599, certiorari denied 52 S Ct. 
13, 284 U.S. 630, 76 L.Ed. 53'6—Tam- 
eling V. C. I. R., C.C.A., 43 F.2d 814 
—Virginia & West Virginia Coal Co 
V. Charles, D.C.Va., 251 F. 83, af¬ 
firmed 254 F. 379, 165 C.C.A. 699, er¬ 
ror allowed 255 F. 992, 167 C.C.A. 

6 71, and dismissed 40 S.Ct. 345, -252 
U.S. -569. 64 L.Bd. 720. 

56. U.S.—Botchford v. C. I. R., C. 
C.A-, 81 F.2d 914~-Tracy v. C. I.‘ 
R., C.C.A., 53 F.2d 575, certiorari 
denied 53 S.Ct. 83, 287 U.S. 632, 77 
L.Bd. 548. 

Bvideuce held to sustain finding or 
det eirminat ion 

(1) In general.—Seaside Improve¬ 


ment Co. V. C. I. R., C.C.A., 105 F 2r" 
930, certiorari denied 60 S Ct. 2-63 
108 U.S. 618, 84 LEd. 516—Wickham 
V. C. 1. R., C.C A., 65 F.2d 527— 

D’.ckey v. Burnet, C C.A., 56 F.2d 
017, certiorari denied 53 S Ct. 10, 287 
U.S. 606, 77 L.Ed. 527. 

(2) As to taxpayer's domicile.— 
Rosenberg v. C. I. R., 37 F.2d 808, 
59 App.D C. 178. 

(3) Sustaining commissioner’s de¬ 
termination of tax deficiency.—Uni¬ 
versal Steel Co. V. C. I. R., C.C.A., 
45 P.2d 908. 

Evidence held not to sustain finding 
or determination 

D.C.—Pottash Bros. v. Burnet, 50 F. 
2d 317, 60 AppD.C* 167, followed 
in Pottash v. Burnet, 50 F 2d 321, 
two cases, 60 App.D.C. 171. 

57. US.—Schuh Trading Co. v. C. 

I. R, C.C.A., 95 F.2d -404. 

5S. U S —Moise V. Burnet, C.C.A., 52 
F.2d 1071. 

59. US.—Darcy v. C. I. R, C C.A., 
66 P'’.2d 581, certiorari denied 54 
S.Ct. 372, 290 U.S. 705, 78 L.Ed. 
■606. 

60. U.S.—O’Rear v. C. I. R., C.C.A., 
SO ■P.2d 473—Pioneer Pole Shaft 
Co. V, C. I. R., C.C.A., 55 F.2d 861 
—Pwookwood Pottery Co. v. C. I. 
R., C.C.A., 45 F.2d 43. 

Challenge contained in taxpayer'^s 
evidence 

Evidence of taxpayer attacking 
commissioner’s determination may 
itself contain challenge to taxpayer’s 
theory and furnish material for de¬ 
structive analysis.—Manchester 

Board & Paper Co. v. C. I. R., C.C. 
A., 89 F.2d 315. 

61. U.S.—Kastel v. C. I. R., C.C.A. 
La., 136 F.2d 530—Leininger v. C. 
1. R., C.C.A., 86 'F.2d 791. 

Evidence held suiKcient 

(1) To establish that corporations 
were affiliated within law authoriz¬ 
ing filing of consolidated returns.— 
Pelican Ice -Co. v. C, I. R., C.€.A.iLa., 
37 F.2d -285. 

(2) To show that two corporations 
were not owned by same interest? 
ind were not affiliated corporation? 
so as to warrant filing of consolidat- 
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■'d income tax return.—Palgrove Co. 
/. a I. R., CCA., 63 P.2d 810. 
Ilvldence held insufficient 
J.S.—Cherokee Motor Coach Co. v. 

C. I. R., C.C.A., 135 P2d 8i0. 

S2. U.S.—Great West Printing Co. 

v. C. I. R., C.C.A., 60 F.2d 749. 
Evidence held insufficient 

(1) To show error in adoption of 
cash receipts and disbursements 
method of determining profits for in¬ 
come tax.—Greengard v. C. I. R., C. 
C.A., 29 F.2d ‘502. 

'(2) To sustain finding that, after 
husband’s death, wife kept books of 
account.—Plerder v. Hclvering, 106 
P.2d 153, 70 App.D C. 287, certiorari 
denied 60 S.Ct. 262, 308 U.S. 617, 84 
L.Ed. 515, rehearing denied 60 S.Ct. 
377, '308 U.S. 639, 84 L.Ed. -530. 

63. U.S.—National Mill Su-pply Co. 
V. C. I. R., C.C.A., 63 F.2d 420. 

Evidence held sufficient 

(1) To show that partners were 
dealers in stocks and hence entitled 
to use inventories in computing tax¬ 
able income.—Helvering v. Pried, 57 
S.Ct. 150, 299 US. 175, 81 L.Ed. 104 
—Helvering v. Einhorn, 57 S.Ct, 150, 
299 U.S. 175, 81 L.Ed. 104—C. I. R. 
V. Stevens, C.C.A., 78 P.2d 713. 

(2) To show that petitioners were 
not entitled to inventory unsold se¬ 
curities at end of calendar year in 
computing net Income for the year 
because they were not dealers in se¬ 
curities ' within regulation.—Wilson 
V. C. I, R., C.C.A.Tenn., 76 'F.2d 476. 

64. U.S.—Goldberg v. C. I. R., C.C. 
A., 100 P.2d 601, certiorari denied 
59 S.Ct. 793, 307 U.S. 622, 83 L.Ed. 
1501—Delone v. C. I. R., C.C.A., 
100 F.2d 507—C. I. R. v, Ingram, 0, 
C.A., 87 F.2d 915. 

Mere omission from tax return of 
items that should have been includ¬ 
ed does not show a fraudulent in¬ 
tent.—Delone v. C. I, R., 100 F.2d 
507. 

Evidence held sufficient 

(1) In general.—Helvering v. Ke,- 
'loe, 60 S.Ct. 549, 300 U.S. 277, <84 
'^.Ed. 751—Hoefle v, C. I, R., C.C.A., 
114 'F.2d 713. 

(2) To establish that asslgntoent 
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evidence relating to limitations and waivers, cap- tax,®* rates of taxation, surtaxes, and additional 
ital and surplus,®® reorganizations,®'^ credits against taxes,®® persons liable and exemptions,'^® persons 


was good-faith sale.—American Au¬ 
to Trimming Co., Michigan, v. Lu¬ 
cas, 37 F.2d 801, 59 App.D.C. 171. 
Bvideace held insufficient 

U. S.—Rogers Recreation C^. of Con¬ 
necticut V. C. I. R., C.C.A., 103 F. 
2d 7S0—Dilone v. C. I. R., C.C.A., 
100 P.2d 507—Irvine v. Helvering, 
G.C.A., 99 F.2d 265—Jemison v. C. 
1. R, C.C.A., 45 F.2d 4—Budd v. 
C. I. R., C.C.A., 43 F.2d '509. 

65. U.S.—Stern Bros. & Co, v. Bur¬ 
net, CCA, 51 F,2d 1012—Chicago 
Ry. Equipment Co. v. C. I. R., C.C. 
A., 39 F 2d 378, reversed on other 
grounds 51 S.Ct. 137, 283 U.S. 295, 
75 L.Ed. 349. 

D.C.—Helvering v, E'hel B. Co., 70 
F.2d 761, 63 App D.C. 157. 

Evidence held sufficient 

To show that collection of taxes 
was barred by limitations.—C. I. R. 

V. Scatena, C.C.A., 85 F.2d 729. 

60. ’ U.S.—Roby-Somers Coal Co. v. 
Routzahn. C.C..\.Ohio, 100 F.2d 228. 
certiorari denied 60 S Ct. 77, 308 
U.S 565, 84 L E3. 474, rehearing 
denied 60 S.Ct. 134. 308 U.S. 635, 84 
L Ed. 528—Morrisdale Coal Co. v. 
C. T. R., CC..A., 97 F.2d 272— 

Consolidated Coke Co. v. C. I. R., 
CC.A, 70 F.2d 446—C. I. R. v. 
Pittsburgh Union Stock Yards Co., 
CCA., 46 F.2d 646—Tall Timber 
Lumber Co. v. C. I. R., C.C.A.La., 
■39 F.2d 888—Sanitary Co. of .Amer¬ 
ica V, C. I. R., C.C.A., 34 F.2d 439. 
Evidence held sufficient 

(1) To authorize finding that 
stock was not "capital assets" as re¬ 
spects income tax on gain from sale 
of such stock.—C. I. R. v. Purdy, C. 
C.A., 102 F.Hd 331. 

(2) To support finding denying al¬ 
lowance for leases as invested capi¬ 
tal, in determining income and prof¬ 
its taxes.—W. S. Bogle & Co. v. C. 
I. R., C.C.A.. 26 F.2d 771. 

(3) To warrant finding that sub¬ 
urban land was not capital asset, un¬ 
der statute fixing tax on capital, 
gains.—Richards v. C. I. R., C.C.A., 
81 F.2d 369, 106 A.L.R. 249. 

(4) To warrant Inclusion of value 
of intangibles, for which stock was 
i.ssued, in invested capital for tax 
purposes.—Rookwood Pottery Co. v. 
C. I. R,, C.aA., 45 F.2d 43. 

Evideuco held Insufficient 

(1) To entitle corporation to addi¬ 
tional allowance for invested capital 
for value of good will built up with 
business.—W. H. Hill Co. v. C. 1. R„ 
C.C.A., 64 F.2d 60'6, certiorari denied 

W. H. Hill Co., by Union Guardian 
Trust Co. V. Helvering, 54 S.Ct. 126, 
290 U.S. 691, 78 L.Ed. 595. 

(2) To overcome, in computing in¬ 
vested capital, presumption that 


plantation was worth no more than 
purchase price.—Jefferson Planting 
Mfg. Co. V. C. I. R., aC.A., 31 F.2d 
753. 

67. U.S.—C. I. R. V. Kolb, C.C.A., 
100 F.2d 920—Coleman v. C. I. R., 
C.C.A., 81 F.2d 4-55. 

Evidence held sufficient 

(1) To authorize finding that 
transaction was a ‘‘reorganization*’ I 
under which the stock distributed | 
was not subject to recognition as 
taxable gain.—Helvering v. Einhorn, 
C.C.A., 100 F.2d 418. 

(3) To show that no reorganiza¬ 
tion affording the basis for exemp¬ 
tion from an income tax levy took 
place.—United Light & Power Co. 
V. C. I. R., C.C.A., 105 P.2d *866, cer¬ 
tiorari denied 60 S.Ct. 114, 308 U.S. 
574, 84 L.Ed. 481. 

(3) To support finding that new 
corporation’s stock had no readily 
realizable market value at time of 
exchange, and hence no taxable gam 
resulted therefrom.—C. I. R. v. New¬ 
bury, CC.A., 80 F.2d 631. 

Evidence held insufficient 
U.S.—Schuh Trading Co. v. C. I. R., 
C.CA., 95 F.2d 101. 

68. Evidence held sufficient 

To require allowance of credit for 
amounts paid under Canadian tax.— 
Ruud Mfg. Co. v. C. I. R., C.C.A., 45 
P.2d 63. 

Evidence held insufficient 

To entitle taxpayer to income tax 
deduction for tax by British govern¬ 
ment on dividends of taxpayer’s 
stock In English companies.—Plel- 
vering v. Elkins, 58 S.Ct. 379, 302 U. 
S. 573, S3 L.Ed. 431. 

G9. U.S.—Helvering v. National 
Grocery Co., 58 S.Ct 932, 304 U.S. 
2S2, 82 L.Ed. 1346, rehearing de¬ 
nied 59 S.Ct 56, 305 U.S. GG9, 83 
L.Ed. 434—R. L. Blaffer & Co. v. 
C. I. R., C.C.A.Tex„ 103 F.2d 487, 
certiorari denied 60 S.Ct 91, 308 
U.S. 576, 84 L.Ed. 483, rehearing 
denied 60 S.Ct 135, 308 U.S. 63*5, 
84 L.Ed. 628. 

Evidence held sufficient 

(1) To authorize finding that cor¬ 
porate taxpayer was availed of for 
purpose of avoiding surtax on its 
sole shareholder, within statute im¬ 
posing surtax on a corporation which 
improperly accumulates surplus in 
order to avoid surtax on its share¬ 
holders.—Helvering v. National Gro¬ 
cery Co., 68 S.Ct 932, 304 U.S. 282, 
82 I-«.Ed, L34‘6, rehearing denied 69 
S.Ct 56, 305 U.S, 669, ‘83 tL.Ed. 434— 
McCutchin Drilling Co. v. 0. I. R.. 
C.C.A,Tox., 143 F.2d 480—R. & L., 
Inc., V. C. I. R., aC.A.La., 84 F.2d 
721, certiorari denied 67 S.Ct 116, 
299 U.S, 588, 81 L.Ed. 434. 
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(2) To authorize findings that 
taxpayer was not formed or availed 
for purpose of avoiding surtax on 
shareholders.—C I. R v. W. S. Par¬ 
ish & Co., C.C.A.Tex, 104 P.2d 833. 
Evidence held insufficient 
U.S.—Taylor v. C. I. R, C.C.A., 76 
P2d 904, certiorari denied 56 S.Ct 
108, 206 U.S. 504. 80 L Ed. 421, 
rehearing denied 56 S.Ct 167, 296 

U. S. 662, SO L.Ed. 472. 

70. U.S.—Woodall v. C. 1. R., C.C. 

A., 105 P 2d 474, certiorari denied 
60 S.Ct 467. 309 U.S. 655. 84 L.Ed. 
1004—Coosa Lard Co. v. C. I. R., 
C C..A.Ala., 103 F.2d 555—Hoag v. 
C. I. R, C.C.A.. 101 P.2d 948— 
American Pac. Whaling Co. v. C. 
I. R., C.C.A., 100 F.2d 46—C. 1 R. 

V. Coughlin, C.C..A.. 87 F 2d 670— 

C. I. R. V. Berkeley Hall School, 
C.C.A., 84 F 2d -oSO—Booth Fish¬ 
eries Co. (Ohio) V C I. R.. C.C.A., 
81 P.2d 49—Melnerney v. C. I. R., 
C.CA., 82 F.2d 665—Gordon v. C. 
I. R, C.C.A., 75 F2d 429—C. I. R. 
V. Dnekv/itz, C.CA., PS F.2d 629— 
K^sch V. C. I. R. CC.A., 63 P.2d 
4 66, certiorari denied 54 S.Ct. 62, 
2'90 US. 644. 78 L.Ed. 5’59—C. I. 
Pw. V. Isaac Wmkler & Bro. Co., C. 
C.A., 53 P2d 580—Denver Live 

S^ock Commi'=!sir>n Co. v. C. I. R., 
CC.A, 2!) F2d 543. 

D.C.—Beaumont v Helvering. 73 F. 
2d 110, 63 App DC 387, certiorari 
denied 55 S.Ct 512, 294 U.S. 715, 79 
L.Ed 1248. 

Pasrments made to divorced wife 
In absence of a different statutory 
formula, where the commissioner 
proceeds against a divorced wife in 
respect of payments received from 
her former husband, she sustains 
her burden of rebutting his presump¬ 
tively correct determination that 
payments are taxable to her merely 
by showing doubts and uncertainties 
concerning whether payments were 
made pursuant to former husband’s 
continuing obligation to support her; 
and, where the commissioner pro¬ 
ceeds against the former husband, 
he sustains his burden by submitting 
clear and convincing proof that the* 
payments were not made pursuant to 
any such continuing obligation.— 
Pearce v. C. I. R., 62 S.Ct, 754, 315 
U.S. 543, 86 L.Ed. 1016. 

Evidence held sufficient 

(1) To establish that certain stock 
transferred by taxpayer constituted 
gift and to sustain finding that divi¬ 
dends on stock covered by deed of 
trust should be included in grantor’s 
income.—Schoenheit v. Lucas, C.O.A., 
44 F.2d 476. 

(2) To justify assessment of pa?r- 
ent and subsidiary corporations’ in¬ 
come taxes against parent company 
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liable for payment,and estate taxesJ^ 

Book entries are not conclusive as to tax liabili¬ 
ty. "^3 

§ 692. Income and Profits Taxable 

General rules as to weight and sufficiency of evidence 
in assessment proceed«y 3*3 have been applied in determin¬ 


ing the weight and sufficiency of evidence relating to in¬ 
come and profits taxable. 

The general rules considered supra § 691 as to the 
weight and sufficiency of the evidence in assessment 
proceedings before the commissioner or tax court 
have been applied in determining the weight and 
sufficiency of evidence relating to income and prof¬ 
its taxable,including evidence as to salaries, wag- 


only.—American Textile Woolen Co. 
V. C. L R.. CC.A., 68 F.2d 820, cer¬ 
tiorari denied 55 S.Ct. 70, 293 U.S. 
558, 79 L.Ed. 659. 

(3) To sustain conclusion that 
taxpayer was “independent contrac¬ 
tor” rather than state's “employee,” 
and hence remuneration for services 
was not exempt from federal in¬ 
come tax.—^Watson v. C. I. R., C.C. 
A., 81 F.2d 626—Underwood v. C. I. 
R., C.C.A., 56 P.2d 67. 

(4) To sustain finding that more 
than half of entire income reported 
by taxpayer as derived from commu¬ 
nity property was taxable to him.— 
Johnson v. C. I. R., C.C.A., 88 F.2d 
9'52. 

(5) To warrant conclusion that 
taxpayer was not owner of partner¬ 
ship interest for income tax purpos¬ 
es.—Kell V. C. I. R., C.C.A.Tex.. 88 
F.2d 453. 

Rviden.ee held. insTijGS.cien1; 

(1) To show that husband, and 
not wife and children, owned one- 
fourth interest in partnership for 
income tax purposes and that trans¬ 
fer was simulated.—Kell v. C. I. R., 

C. C.A.Tex., 88 F.2d 453. 

(2) To show that income was ex¬ 
empt from tax. 

U.S.—Pearce v. C. I. R., 62 S.Ct. 
754, 315 U.S. 543, 86 L Ed. 1016. 

D. C.—Beaumont v. Helvering, 73 F,2d 
110, 63 .A-pp.D.C. 387, certiorari de¬ 
nied, 1935. 55 S.Ct. 512, 294 U.S. 
715, 79 L.Ed. 1248. 

(3) To support conclusion that 
stockholder was not regularly en¬ 
gaged in company’s business, within 
statute defining personal service cor¬ 
poration for taxation purposes.— 
Harry S. Kaufman, Limited, v. C. I. 
R.. C.C.A.La., 24 F.2d 44. 

(4) To sustain burden of estab¬ 
lishing status as personal service 
corporation.—John M. Parker Co. v. 
C. I. R., C.C.A., 49 F.2d 254. 

71. U.S.—Caire v. C I. R.. C.C.A.La., 

101 F.2d 992—Weil v. C. I. R., C. 
C.A., 91 F.2d 944—Duval v. C. 1. R., 
C.C.A., 57 F.2d 496. 

Evidence held sufficient 

(1) To establish prima facie non¬ 
payment of deficiency income tax 
against dissolved corporation, as re¬ 
quired to establish liability of trans¬ 
feree of its assets therefor.—C. 1. R. 
V. Renyx, C.C.A., 66 F.2d 260. 


(2) To warrant inference that 
loan of corporation to its officers and 
their mutual transactions were in 
effect distribution of corporate as 
sets, rendering officer liable as trans¬ 
feree for deficiencies in income taxes 
of corporation.—^Rubel v. C. I. R., C 
C.A., 74 F.2d 27. 

72. U.S.—Guaranty Trust Co. of 
New York v. C. I. R., C.C.A.. 98 F. j 
2d 62—Lyman v. C. I. R., C.C.A., 
83 F.2d 811—Buck v. Helvering, C. 
C.A., 73 F.2d 760—Owen v. C. I. R., 
C.C.A., 53 P.2d 329—Ninth Bank 
& Trust Co. V. U. S., D.C.Pa., 15 
F.Supp. 951. 

D C.—Richardson v. Helvermg, 80 F, 
2d 548, 65 App.D.C. 105—Pish v. 
Helvering. 75 P.2d 769, 64 App.D.C. 
166. 

In determining whether transfer 
was made in contemplation of death 
within revenue act, due considera¬ 
tion must be given not only to tes¬ 
timony as to what was said by, or to, 
decedent with reference to transfer 
at and prior to time it was made, 
but also to testimony as to circum¬ 
stances attending making of trans¬ 
fer.—Igleheart v. C. I. R., C.C.A.Pla., 
77 F.2d 704. 

Evidence held sufficient 

(1) To show that gifts of stock 
to children within two years before 
donor's death were not made in con¬ 
templation of death, and hence were 
not taxable.—Loetscher v. Burnet, 46 
F.2d 836, 60 App.D.C, 38. 

(2) To sustain finding that vol¬ 
untary transfers were made in con¬ 
templation of death.—Updike v. C. 

I. R., C.C.A.. 88 F.2d 807, certiorari 
denied 57 S Ct. 942, 301 U.S. 708, 
81 L.Ed. 1362—Igleheart v. C. I. R., 

C. C.A.Fla., 77 F.2d 704—Neal v. C. I. 
R., C.C.A., 53 F.2d 806—Schoenheit 
V. Lucas, C.C.A., 44 F.2d 476. 

(3) To sustain valuation. 

U.S.—Gamble v. C. I. R., C.C.A., 101 

F.2d 565, certiorari denied 59 S. 
Ct. 790, 306 U.S. 664, 83 L.Ed. 1061 
—Andrews v. C. I. R., C.C.A., 38 
F.2d 65. 

D. C.—Richardson v. Helvering, 80 F. 
2d 548, 65 App.D.C. 105, 

(4) To sustain finding that bonds 
were property of deceased's daughter 
at time of deceased's death, and 
hence were not subject to estate tax- 
/^s.—U. S. V. Union Trust Co. of In¬ 
dianapolis, C.C.A.Ind., 90,F.2d 702. 
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Evidence held insufficient 

(1) To establish agreement by 
husband to repay loan out of his 
share of community property.—Blair 
V. Stewart, C.C.A., 49 F.2d 257. 

(2) To support determination that 
trusts were made in contemplation of 
leath.—St. Louis Union Trust Co. v. 
Becker, C.C.A.Mo., 76 F.2d 851, af¬ 
firmed 56 S.Ct. 78, 296 U.S. 48, 80 L. 
Ed. 35. 

73. U.S.—Allen v. C. I. R., C.C.A., 
117 P.2d 364—Sitterding v. C. I. R., 
C.C.A., SO F.2d 939—In re Shein- 
man, D.C.Pa., 14 F.2d 323. 

74. U.S.—Pfleghar Hardware Spe¬ 
cialty Co. V. Blair, C.C.A., 30 F-2d 
614. 

Honest judgment of hank officials 
as to bank's profits for profits tax 
purposes must be given substantial, 
if not controlling, weight.—Rhode Is¬ 
land Hospital Trust Co. v. C. I. R., 
C.C.A., 29 F.2d 339. 

Evidence held sufficient 

(1) In general.—Ingraham v. C. I. 
R., C.C.A., 119 F.2d 223—C. I. R. v. 
Edwards Drilling Co., C.C.A.Tex., 95 
P.2d 719—-C. I. R. V. Babson, C.C.A., 
70 P.2d 304. certiorari denied Helver¬ 
ing V. Babson, 65 S.Ct. 107 (three 
cases), 293 U.S. 571, 79 L.Ed. 669— 
O'Donnell v. C. I. R., C.C.A., 64 F.2d 
634, certiorari denied 54 S.Ct. 208, 290 

U. S. 699, 78 L.Ed. 601. 

(2) To support finding that ad¬ 
vancements were loans by taxpayer 
to corporation.—Powers Mfg. Co. v. 
C. I. R., C.C.A., 34 F.2d 255. 

(3) To show that amounts re¬ 
ceived were taxable as income.— 
Hague Estate v. C. I. R., C.C.A., 132 
F.2d 775, certiorari denied 63 S.Ct. 
983, 318 U.S. 787, 87 L.Ed, 1154— 
First Nat. Bank v. C. I. R., C.C.A., 57 
P.2d 7, certiorari denied First Nat. 
Bank V. Burnet. 53 S.Ct. 86, 2^7 U.S. 
C3G, 77 L.Ed. 551. 

(4) To show that amounts re¬ 
ceived were not taxable as income.— 
Wilmore S. S. Co. v. C. 1. R., C.C.A., 
78 F.2d 667—Langdon-Warren Minos 

V. Reynolds, D.C.Minn., 52 F.Supp. 
612. 

Evideuce held iusafficlmt 
US.—Bryant v. C, I. E.. C.C.A., 76 F. 
2d 103—Dubiske v. C. I. R., C.C.A., 
58 F.2d 61—Collin v. C. I. K,» C. 
C.A., 32 F,2d 763. 
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-es, or compensation,75 dividends,76 gains or profits | ty,76 and such general rules as to weight and sufS- 
from sales or exchanges,cost or Talue of proper- I 


75. Evidence held sr.fS.cieiit 

<1) To show that money or prop¬ 
erty received was taxable as compen¬ 
sation for services.—National City 
Bank of New York v. Helvering, C. 
C.A., 98 P.2d 93—Botchford v. C. I 
R., C.C.A., 81 F.2d 914—Fisher v. C. 
I. R.. C.C.A., 59 F.2d 192—F. G.. Inc., 
V. C. I. R., CC.A., 47 F.2d 541— 
•Schoenheit v. Lucas, C.C.A., 44 F.2d 
476. 

<2) To support finding that tax¬ 
payers had no salary reductions 
within income tax law.—Burns v. C. 
I. R., CCA.Fla., 31 F.2d 399, certio¬ 
rari denied Burns v. Lucas, 50 S.Ct. 
25. 280 U S. 564, 74 L.Ed. 618. 
2Ivideuce he'd insufficient 
.U.S.—Ox Fibre Brush Co. v. Blair, 
C.C.A., 32 F2d 42. 68 A.L.R. 696. 
affirmed 50 S.Ct. 273, 281 U.S. 115, 
74 L.Ed. 733. 

‘76. Eorm of transaction 

As regards tax on dividends, evi- 
•dentiary force of form of transaction 
-is weakened, where it includes ele¬ 
ments unusual or opposed to trans¬ 
action which form would ordinarily 
<or noces.sarily represent.—Curran v. 
<C. I. R.. C.C.A., 49 F.2d 129. 

J?allure of corporation formally to 
ideclare dividends 

As respects commissioner’s ruling 
that charge-off constituted dividends 
taxable to .stockholders, fact that 
corporation during its whole history 
never formally declared any divi¬ 
dends was not controlling in deter¬ 
mining whether charge-off of debts 
to stockholders constituted distribu¬ 
tion of dividend.^ subject to income 
lax taxable to the stockholders.—Al¬ 
len V. C. I. R.. C.C.A.. 117 F.2d 364. 
Evidence held sufficient 

(1) In general.—Covington v. C. 
X, R., C.CA.Ala.. 103 F.2d 201—Wiese 
y, C. I. R., C.C.A., 93 F.2d 921, cer¬ 
tiorari denied 58 S.Ct. 944. 304 U.S. 
562, 82 L.Ed. 1529. rehearing denied 
58 S.Ct. 1045, 304 U.S, 589. 82 L.Ed. 
1549—C. I. R. V. Champion, aC.A.. 
78 F.2d 513—Leland v. C. I. R., C. 
C.A., 50 P.2d 523, certiorari denied 
52 S.Ct. 34, 284 U.S. 656, 76 L.Ed. 
557. 

(2) To support finding that item 
received was taxable as a dividend. 
.U.S.-—Tate v. C. 1. R., C.C.A., 97 F. 

2d 668, certiorari denied 69 S.Ct. 
106, two cases, 306 U.S. 639, 83 
L.Ed. 412—Ramapo, Inc., v. C. I. 
R., C.O.A., 84 F.2d 986—Helvering 
v, Edison Securities Corporation, 
C.aA., 78 F.2d 86—Paris v. Hel¬ 
vering, C.C.A., 71 F.2d 610, cer¬ 
tiorari denied 66 S.Ct. 99, 293 U.S. 
684, 79 L.Ed. 680—Pitch v. Helver¬ 
ing, C.C.A,, 70 P.2d 583—Smith v. 
0. 1. R., C.C.A., 69 P.2d 9X1, certio¬ 
rari denied 65 aOt. 73, 293 U.S. 561, 


79 L.Ed. 662—Curran v. C. I. R., 
C.C.A., 49 F.2d 129. 

H. C.—Christopher v. Burnet, 55 P.2d 
527, 60 App.D.C. 365. 

(3) To sustain finding that pay¬ 
ments made to stockholders were 
in partial liquidation and not tax¬ 
able as dividends.—C. I. R. v. Straub. 
CC.A.. 76 F.2d 38S—Ward M. Can¬ 
ady, Inc., V. C. I. R., C.C.A., 76 F 2d 
278, certiorari denied 56 S.Ct. 131, ' 
296 U.S. 612, SO L.Ed. 434. 

(4) To sustain finding that divi¬ 
dend was taxable as partial dividend 
in liquidation—Tootle v. C. I. R., 
C.C.A.. 58 F 2d 576. 

Evidence held insufficient 
U.S.—Taplm v. C. I. R., C.C.A., 41 
F.2d 454. 

77. U.S.—Sanderson v. C. I. R., C. 

C.A., 42 P 2d 160. 
entity of shares sold 
Fact that broker in confirmation of 
sale of stock ordered bv margin trad¬ 
er had delivered certificates repre¬ 
senting certain shares of stock de¬ 
posited by such trader as collateral 
was not conclu.sive as to identity of 
shares sold for purpose of determin¬ 
ing profit on sale for tax purposes, 
where there was undisputed evidence 
showing that other shares were ac¬ 
tually sold.—Millikan v. C. I. R., C. 
C.A., 83 F.2d 213. 

Evidence held sufficient 

(1) In general.—France Co. v. C. 

I. R., C.C.A., 88 P.2d 917. certiorari 
denied 58 S.Ct. 18. 302 U.S. 699, 82 L. 
Ed. 540—Duesenberg, Inc., of Dela¬ 
ware V. C. I. R., C.C.A., 84 F.2d 921. 

(2) To show profits from sale 
properly taxed to taxpayer.—Coosa 
Land Co. v. C. I. R., C.C.A.Ala., 103 
F.2d 555—Helvering v. Ackerman. C. 
C.A., 71 1^2d 686, followed in Hel¬ 
vering V. Harris, 71 F.2d 590—Petit- 
fils V. C. 1. R., C.C.A., 64 F.2d 309. 

(3) To sustain finding regarding 
taxable gain realized from sale or 
exchange.—Leake v, C. 1. R., C.C.A., 
140 F.2d 451, certiorari denied 66 S. 
Ct. 54. 323 U.S. 722, 89 L.Ed. 680— 
Bennett v. C. I. R., C.C.A., 139 F.2d 
961—Kirby v. C. I. R.. C.C.A.Tex,, 
102 H2d 115—^Wilson Coal Land Co. 
v. G. I. R., C.C.A., 87 P.2d 186—Bas- 
sick V. a I. R.. C.C.A., 85 F.2d 8, cer¬ 
tiorari denied 67 S.Ct. 120, 299 U.S. 
592, 81 L.Ed. 436, rehearing denied 
57 S*Ct 230, 299 U.S. 623, 81 L.Ed. 
459. motion denied 67 S.Ct. 926. 81 
L.Ed. 1366—Perkins v. C. 1. R., C. 
C.A., 85 F.2d 8, certiorari denied 57 
S.Ct 120, 290 U.S. 692, 81 L.Ed. 436, 
rehearing denied 67 S.Ct. 230, 299 
U.S. 623, 81 L.Ed. 459, motion denied 
57 S.Ct. 927, 81 L.Ed. 1366—Warren 
Nat Bank v, C. 1. E., C.C.A.. 61 F.2d. 
326. 


(4) To sustain finding that trans¬ 
actions constituted sales, no* loans. 
—Elmer v. C. I. R., C.C.A., 65 P.2d 
568. 

(5) To warrant conclusion that 
taxpayers were engaged in trade or 
business and that gains realized by 
taxpayers from sales were taxable 
as ’‘ordinary gams” and were not 
“capital gains” within revenue act. 
—Ehrman v. C. I. R.. CCA, 120 P. 
2d 607. certiorari denied 62 S.Ct 129, 
314 U.S. 658, 86 L.Ed, 534. 

Evidence held iusufficieut 

(1) In general.—C. I, R. v. Boe¬ 
ing. C.C.A., 106 F.2d 305, certiorari 
denied Boeing v C. I. R, 60 S.Ct. 295, 
308 US. 619. 84 L Ed. 517—Gulf, M, 
& N. R. Co. V. C. I. R.. C.C.A.Ala., 
83 F.2d 788, certiorari denied 57 S. 
Ct 38, 299 U.S. 574. 81 L.Ed. 423. 

(2) To support finding that tax- 
paver sold stock realizing taxable 
profit.—Bessemer Inv. Co. v. C. I. R., 
C.C.A., 31 F.2d 248. 

(3) To support order redetermin¬ 
ing deficiencies in income "taxes.— 
Tex-Penn Oil Co v. C. I. R., CC.A., 
S3 F.2d 518. affirmed 57 S.Ct 569, 300 
U.S. 481, 81 L.Ed 755—Benedum v. 
C. I. R., C.C.A., S3 F.2d 518, affirmed 
57 S.Ct 569, 300 U.S. 481. 81 L.Ed. 
75,5—Parriott v. C. 1. R., C.C.A., 83 
F.2d 618, affirmed 57 S.Ct. 669, 300 
U.S. 481, 81 L Ed. 755. 

78. U.S.—Montrose Cemetery Co. v. 
C. I. R., C.C.A., 105 P2d 238. af¬ 
firmed GO set 511, 309 U.S. 622. 84 
L Ed. 985—Doric Apartment Co. v. 
C. 1. R., C.C.A., 94 F.2d 895—C. X. 

R. V. Elmhurst Cemetery Co. of 
Joliet, C.C.A., S3 P.2d 4. reversed 
on other grounds Milliken v. U. 

S. . 51 set 324. 300 U.S. 37, 81 L. 
Ed. 491, mandate conformed to, C. 
C.A., C. I. R. V. Elmhurst Ceme¬ 
tery Co. of Joliet 91 F.2d 1010. 

Taxpayer’s valuation held not bind¬ 
ing on commissioner 
U.S.—Gould Paper Co. v. C. I. H., 
C.C.A., 72 F.2d 698. 

Maxket value 

To establish fair market value of 
property received in property ex¬ 
change and having intrinsic value 
but no market price, evidence must 
show price which intrinsic value 
would command on market where 
willing buyer and willing seller met. 
—Helvering v. Kendrick Coal & Dock 
Co., C.C.A., 72 F.2d 330, certiorari 
denied Kendrick Coal & Dock Co. v. 
Helvering, 65 S.Ct 615, 294 U.S. 716, 
79 L.Ed. 1249. 

Estimate of replacement cost mlnud 
depreciation allowance 
In determining value of buildings 
in computing excess profits tax, val¬ 
uation reached by estimate of re- 
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dency of evidence have been applied in determin- ] ing the value of corporate stocks and securities'^ 


placement cost minus depreciation al¬ 
lowance may be considered, but it 
must be considered with all other 
relevant facts-—Morrisdale Coal Co 
V. C. L R.., C.C.A-, 97 F.2d 272. 

Commissioner’s valuation 

The valuation placed on biiilding-s 
by commissioner m computing ex¬ 
cess profits tax was reauircd to be 
considered as piima facie correct.— 
Morrisdale Coal Co. v. C. I. R-, su¬ 
pra. 

Evidence held sufficient 

(1) In general. 

U. S.—Citrus Soap Co. of California 
V. Lucas, C C.A., 42 F.2d 372. 

D.C.—Consumers' Ice Co. v. Burnet, 
50 P.2d 341, 60 App.D.C. 101. 

(2) To show value of property. 
-—Foster v. C. I. U.. C.C.A,. 57 F.2d 
516. 

(3) To sustain finding as to cost 
or value of property.—Mott v. C. I. 

K. , C.C.A., 139 F.2d 317—Seaside Im¬ 
provement Co. V. C. I. R.. C.C.A., 105 
F.2d 000. certiorari denied 60 S.Ct. 
263, SOS U.S. 61S, S4 L Ed 516—Mont¬ 
rose Cemetery Co. v. C. I. H., C-C A., 
105 F.2d 238, affirmed 60 S Ct. 511. 
300 US. 622. S4 L Ed 085—Friend v. 
C. 1. H., C.C.A., 102 F.2d 153—Saun¬ 
ders V. U S., C.C.A Fla., 101 F.2d 133 
—Morrisdale Coal Co. v. C. I. R., C. 
C.A., 97 F.2d 272—Curtis v. C. I. R., 
CC.A., 89 F,2d 736—Bourjois, Inc. v. 
McGowan, C.C.A.N.Y.. 85 F.2d 510, 
certiorari denied 57 S.Ct. 753, 300 TJ. 
S. 682, 81 L.Bd. 885—Mistrot v. C. I. 
R., C.C.A.Tex.. 84 F.2d 545—South- 
ei*n Power & Manufacturing Co. v. 
C. I. R., CC.A.La., 82 F.2d 104— 
Westlake Public Market v. C. 1. R., 
C.C.A., 69 F.2d 291—Week v. PTelver- 
ing, C.C.A., 68 F.2d 693, certiorari 
denied 54 S.Ct. 868, 292 U.S. 657, 78 

L. Ed. 1505—Folk v. C. I. R., C.C.A., 
67 F.2d 779—Waukesha Malleable 
Iron Co. V. C. 1. R.. C.C.A., 67 F.2d 
368—Shubin v. C. I. R., C.C.A., 67 
P.2d 190, certiorari denied Shubin v. 
Helvenng. 54 S.Ct. 4 40, 291 U.S. 664, 
78 L.Ed. 1055—Ives Dairy v. C. I. R., 
CC.A.. 65 F.2d 135—Wagner v. C. L 

R. , C.C.A., 63 P.2d S59—Walls v. C. 
1. R., CCA.Wyo., 60 F.2d 347—Grand 
Rapids Store Equipment Corporation 

V. C. I. R.. C.CA., 59 F.2d 014— 
Tracy v. C. T. R., C.C.A., 53 P.2d 575, 
certiorari denied 53 S.Ct. 83, 287 U. 

S. 632, 77 L.Ed. 548—Simons Brick 
Co. V. C. I. R., C.C.A., 45 F.2d 57, 
certiorari denud Simons Brick Co. v. 
Burnet, 51 S.Ct. 483, 283 U.S. 834, 
75 L.Ed. 1446—Hershey Mfg. Co. v. 
C. I. R., C.C.A,, 43 F.2d 298—Buena 
Vista Land & Development Co. v. 
Lucas, C.C.A., 41 P.2d 131—Guy v. 
a I. R., C.C.A., 35 F,2d 139. 

Evidence held insufficient 

(1) In general.—Paris v. Hel¬ 

vering, CC.A., 71 F.2d 610, certiorari 


denied 55 S.Ct. 99. 293 U.S. 584, 79 L. 
Ed. 680. 

(2) To overturn commissioner’s 
prima facie determination as to val¬ 
ue.—Majestic Securities Corporation 
V. C. I. R., C.C.A., 120 F.2d 12—Whit¬ 
low v. C. I. R.. C C.A., 82 F.2d 569— 
Bonwit Teller & Co. v. C. I. R., C. 
G.A., 53 F.2d 381, certiorari denied 
Don wit Teller ^ Co. v. Burnet, 52 S. 
Gt. 266, 284 US. 600. 76 L Ed, 582. 
and followed in. CC.A., Millinery 
Center Building Corporation v. C. I. 
R.. 73 P.2d 1007, and. C.C.A.N.Y., Var- 
ick Charlton Corporation v. Bowers, 
73 F.2d 1020. 

(3) To sustain finding as to cost 
or value of property. 

U. S,—Seaside Improvement Co. v. C, 
I. R.. C.C.A., 105 F.2d 990, certio- 

i rari denied 60 S.Ct. 263. 308 U.S. 
G18, 84 L.Ed. 516—Blair v. C. I. 
R-. C.C.A.. 01 F2d 002—Hazeltine 
Corporation v. C. I. R., C.C.A., 89 
F.2d 513—Clements v. C. I. R., C. 
C.A , 88 F.2d 791-—^Wisconsin Land 
& Lumber Co. v. C. 1. R., C.C.A.. 88 
F.2d 151—Belridge Oil Co. v. C. I. 
R., C.C.A., 85 F.2d 762--P. C. Tom- 
Son & Co. V. C. I. R., C.C.A., 82 P. 
2d 398—Planters' Operating Co. v. 
C. I. R., C.C.A.. 55 F.2d 583—Bon¬ 
wit Teller & Co. v. C- I. R., C.C.A. 
N.Y., 53 F.2d 381, certiorari de¬ 
nied Bonwit Teller & Co. v. Bur¬ 
net, 52 S.Ct. 266, 284 U.S. 690, 76 
L.Ed. 582, and followed in, C.C.A.. 

' Millinery Center Building Corpo¬ 
ration v. C. I. R., 73 F.2d 1007, and, 
C.C.A.N.Y., Varick Charlton Cor¬ 
poration V. Bowers, 73 F.2d 1020. 
D.C.—-Pairmount Cemetery Ass’n v. 
Helvering, 92 F.2d 406, 67 App.D. 
C. 345. 

79. U.S.—Brown v. C. I. R., C.C.A., 
94 F.2d 101—Williams v. C. 1. R., 
C.CA, 44 F.2d 467. 

Marh3t sales of stock made under 
peculiar and unusual circumstances, 
such as sales of small lots, forced 
sales, and sales in a restricted mar¬ 
ket, do not furnish evidence of “fair 
market value" of stock for income 
tax purposes.—Hazeltine Corporation 

V. C. I. R.. C.C.A., 89 F.2d 513. 

Sale unnecessary 

Sale of corporate stock is unneces¬ 
sary to determine fair market value 
thereof, but nature of corporation's 
business and other elements of value 
of stock to one desirous of buying 
may be considered; and particular 
buyer of corporate stock need not be 
known to establish fair market val¬ 
ue thereof.—Old Colony Trust Co. v. 
C. I, R., CCA., 69 F.2d 168. 

Evidence held sufficient 

(1) To sustain finding as to value 
of stock. 

U.S.—Allen V. C. I. R., C.C.A., 107 F. 
2d 151—Gross v. C, I. R.. C.C.A., 
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■ 92 F.2d 621—Bonham v. C. I. R., 

C.C.A., 89 F2d 725—Dorsey Co. v. 
C. I. R., C.C.A.Tex., 76 P.2d 329. 
certiorari denied 56 S Ct. 101, 296 
U.S. 589, SO L.Ed. 416—French Dry 
Cleaning Co. v. C. I. R., C.C.A.Ga., 
72 F.2d 167—Houghton v. C. I. R., 
C.C.A., 71 F.2d 656. certiorari de¬ 
nied 55 S.Ct. 124 (three cases), 293 

U. S. 60S, 79 L.Ed. 699, Corning 
Trust Co. V. C. I. R.. 55 S.Ct. 124, 
293 U.S. 608, 79 L Ed. 690, Sullivan 

V. C. I. R.. 55 S.Ct. 125. 293 U.S. 
609. 79 LEd. 699, Hollister v. C. 
I. R., 55 set. 125. 293 U.S. 609, 79 
L.Ed. 699, and City Bank Farmers 
Trust Co. V. C. I. R., 55 S.Ct. 125, 
293 U.S. 609, 70 LEd. 699—Griffiths 
V. C. I. R.. CC.A.. 70 F.2d 94 6— 
O’son V. C. I. R., C.C.A., 67 P.2d 

726, certiorari denied Olson v. 

Helvering. 54 S.Ct. 716, 292 U. 

S. 637, 78 L.Ed. 1489—Old Colony 
Trust Co. V. C. I. R., C.C.A.. 59 P. 
2d 168—C. 1- R. V. Swenson, C.C.A., 
56 F.2d 544. certiorari denied Swen¬ 
son V. C. I. R.. 53 S.Ct. 19. 287 U.S. 
618, 77 L.Ed. 537—Lincoln Bank 
Trust Co. V. C. I. R., C.C.A., 51 
F.2d 78, certiorari denied 52 S.Ct. 
405, 285 U.S. 548, 76 L.Ed. 939— 
Wright V. C. I. R.. CC.A, 50 F.2d 

727, certiorari denied 52 S.Ct. 32, 
284 U.S. 652, 76 L.Ed. 553—F. O. 
Inc. V. C I. R.. C.C.A.. 47 F.2d 
541—Williams v. C. L R., C.C.A., 
44 F.2d 467—Johnson v. U. S., Ct. 
Cl., 44 P.2d 244—Cartier v, C. I. R., 
C.C.A., 37 P.2d 894. 

D.C.—Joseph S. Wells Ass’n v, Ilel- 
vering. 71 F.2d 077, 63 App.D.C. 254 
—Corbett v. Burnet, 50 F.2d 492, 
60 App.D.C, 202, certiorari denied 
62 S.Ct. 25, 284 U.S. 646, 76 L.Ed. 
640. 

(2) To sustain finding as to value, 
of bonds or other securities.—Fidel¬ 
ity Title (& Trust Co. v. C. I. K., C. 
C.A.. 64 F.2d 62—Fester v. C. I. R., 
C.C.A., 38 1^.2d 155. certiorari denied't 
Fesler v. Lucas, 50 S.Ct. 400, 281 U. 
S. 755, 74 L.Ed. 1165. 

Evidonce hold ixisiifficieii.t 

(1) To sustain finding as to value 
of stock.—Tox-Penn Oil Co. v. C. I, 

R. , C.C.A., 83 F,2d 518. affirmed, 67 

S. Ct. 569, 300 U.S. 481, 81 L.Ed. 755— 
Benedum v. C. I. R., C.C.A., S3 F,2d 
518, affirmed 67 S.Ct. 660, 300 U.S. 
481, 81 L.Ed. 765—Parriott v. C. I. 
R., C.C.A., 83 F.2d 518, affirmed 57 S. 
Ct. 569, 300 U.S. 481, 81 L.Ed. 765— 
Helvering v. Kendrick Coal Dock 
Co., C.C.A., 72 F.2d 330, certiorari de¬ 
nied Kendrick Coal & Dock Co. v. 
Helvering, 66 S.Ct 616. 294 U.S. 716, 
79 L.Ed. 1240—ChampHn v. C, I. B., 
C.C.A., 71 F.2d 23—Worm v. C. I. B., 
C.C.A., 61 F.2d 868, certiorari denied 
53 S.Ct 626, 289 U.S. 729, 77 L.Bd. 
1478. 

(2) To sustain determination of' 
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§ 693. Deductions 

One who claims a Seduction must prove his right to 
it by evidence not leaving the matter in the realm of 
speculation and conjecture. 

One who claims a deduction must prove his right 
to it by evidence not leaving the matter in the realm 
of speculation and conjecture.^^ The general rules 
considered supra § 691 as to the weight and suffi¬ 


ciency of the evidence in assessment proceedings 
before the commissioner or tax court have been ap¬ 
plied in determining the weight and sufficiency of 
evidence relating to deductions,including evi¬ 
dence as to expenses in general, ^2 salaries, wages, 
or compensation,depreciation, depletion, obsoles¬ 
cence or exhaustion,^'^ and the weight and suffi- 


commissioner with respect to value 
of bonds.—Nichols v. C. I. R., C.C.A., 
44 F.2d 157. 

SO. U.S.—Rusrel v. C, I. R., C.C.A.. 
127 F.2d 393~Hunt v. C. I. R.. C.C. 
A.. 82 F.2d 668—McGinley Corpo¬ 
ration V. C. I. R., C.C.A.Tex., 82 F. 
2d 56. 

81. 3Eivideiice held sufficient 

(1) In g'eneral.—Hummel-Ross 
Fibre Corporation v. C. I. R., C.C.A., 
79 F.2d 474. 

(2) To sustain finding* that build¬ 
ing was not constructed for war pur¬ 
pose so as to warrant allowance of 
deduction for amortization of cost 
thereof.—Merchants’ Transfer & 
Storage Co. v. Burnet, C.C.A., 49 F.2d 
56. 

(3) To sustain holding that tax¬ 
payer had failed to show that loss 
occurred In tax year so as to permit 
deduction in arriving at income tax 
for that year.—Wyoming Inv. Co. v. 
C. I. R.. C.C.A.. 70 F.2d 191. 

Evidence held insufficient 

U.S.—John Wanamaker, Philadelphia, 
V. C. I. R., C.C.A., 62 F.2d 401. cer¬ 
tiorari denied 53 S Ct. 657, 289 U. 
S. 738, 77 L.Ed. 1485. 

82. U.S.—Rugel v. C. I. R., C.C.A., 
127 F.2d 393. 

Evidence held bufficient 

(1) In general.—Miller v. C. I. R., 
C.C.A,, 102 P’.2d 4 76—Lo Moyne v. 

C. I. R.. C.C.A., 47 F.2d 539. 

(2) To establish that expense was 
Incurred in connection with his busi¬ 
ness, and therefore deductible. 

U.S,—Hclvcring v. Northern Pacific 
Ry. Co., C.C.A., 105 F.2d 730— 
Duosonberg, Inc., of Delaware v. 
C. I. R., C.C.-V., 84 R2d 921—Black- 
mer v. C. I. R., C.C.A., 70 F.2d 255, 
92 A.'D.R. 982. 

D. C.—Wagner v. Lucas, 38 'F.2d 391, 
59 App.D.C. 219. 

(3) To establish that payments 
were “capital expenditures,” and not 
deductible as “ordinary and neces¬ 
sary expenses.”—^Brush-Moore News¬ 
papers V. C. I. R., C.C.A., 95 F.2cl 
900, certiorari denied 50 S Ct. 7i, 305 
U.S. 615, S3 L.Iild. 392—Bonwit Tell¬ 
er Co. V. C, 1. R., C.C.A., 63 F.2d 
S'Sl, certiorari denied Bonwit Toller 
& Co, V, Burnet, 62 S.Ct. 26*6, 28^ 
U.S. 690, 76 L.Bd. -S'82, and followed 
in, C.C.A., MUUnery Center Building 
Corporation v, C, I. R., 73 F,2d 1007, 


and, C.C.A.N.Y., Varick Charlton 
Corporation v. Bowers, 73 F.2d 1020 

(4) To prove payment of interest 
—Croker v. Helvering, 91 F.2d 299, 
37 App.D.C. 226. 

(5) To support disallowance of de¬ 
duction—Staked Plains Trust v. C. 
I. R, C.C.ATex., 143 F.2d 421—Day- 
ton Co. V. C. I. R., C.C.A, 90 F.2d 
767. 

(6) To support finding that ad¬ 
vances were leans and hence not de¬ 
ductible from taxable income as op¬ 
erating expenses.—Gould Paper Co. 
v. C. 1. R. C.C.A., 72 F2d 608—Is¬ 
land Petroleum Co. v. C. I. R., C C 
A., ’57 P.2d 992, certiorari d^’^nied 53 
S.Ct. 92, 287 U.S. 646, 77 L.Ed. 558. 

Evidence held insufficient 

(1) In general—National Con¬ 
tracting Co V. C. I. R., C.C.A., 105 F. 
2d 488—Morrisdale Coal Co. v. C. I. 
R., C.C.^., 97 F2d 272—Union Trust 
Co. V. C T R, C.C.A., 54 F 2d 199— 
Bonwit Teller Sz Co. v. C. I R. C.C. 

\ N.Y., 53 F.2d 381, certiorari denied 
Bonwit Toller & Co. v. Burnet, 52 S. 
Ct. 2r>6, 284 U.S. 690, 7*6 L Ed 582, | 
and followed in, C C.A., Millinery 
Center Building Corporation v. C. I. 
R , 73 F.2d 1007, and, C.C.A.N.Y., 

Varick Charlton Corporation v. Bow- 
or.s, 73 F.2d 1020—Richmond Hosiery 
Mills V. C. T. R, C.C A., 29 F.2d 202. 
certiorari denied 49 S.Ct. 265, 279 
U.S. 84 4, 73 L.Ed. 989. 

(2) To overturn commissioner's 
disallowance of deduction. 

U.S.—Birnhaum v. C. I. R., C.C.A., 
117 F.2d 305. 

D.C.—OT..aughlin v. Helvering, 81 F. 
2d 269, G5 App.D.C. 135, followed 
in 81 F.2d 271, 65 App.D.C. 137. 

83. U.S.—H. Levine & Bros. v. C. 
I. R., C.C.A., 101 F.2d 391. 

Supplementing evidenc© by experi¬ 
ence of board 

The rule that opinion of tax court 
must be based on evidence and that 
its members cannot supplement the 
evidence by their own experience un¬ 
less it is within realm of their ex- 
norience was inapplicable to ques¬ 
tion of what constituted a reasonable 
ind, necessary expense of corpora¬ 
tion in way of ofllcors’ salaries, to 
bn deducted in computing taxable in- 
>omo of corporation.—Doernbechei 
\lfg. Co. V. C. I. R., C.aA., 96 F.2(l 
296. 


Evidence held sufficient 

(1) In general.—C. I. R. v. Renyx, 
C.C.A., 66 F.2d 260—Tumwater Lum¬ 
ber Mills Co. V. C. I. R, C.C.A., 65 F. 
2d 675—Twin City Tile & Marble Co. 
V. C. I. R., C.C.A., 32 P.2d 229. 

(2) To support finding that dis¬ 
tribution was by way of compensa¬ 
tion for services.—Westmoreland 
Specialty Co. v. Burnet. 57 P.2d 615, 
61 App.D C 95, certiorari denied 53 
set. 13, 287 U.S. 609, 77 L.Ed. 529. 

(3) To support finding that allow¬ 
ances for salary and commissions 
were excessive.—Doernbccher Mfg. 
Co. V. C. I R., C.C.A.,, 95 F.2d 296— 
Am-Plus Storage Battery Co. v. C. 
I. R, C.C.A.. 35 F.2d 167. 

(4) To sustain commissioner’s 

disallowance of part of amount de¬ 
ducted as salaries or commissions.— 
Fowler Bros, & Cox v. C. I. R., C. 
C.A., 138 F2d 774—H. Levine & 

Bros. V. C. I. R..' CC.A., 101 F.2d 
391—E. Wagner & Son v. C. I. R., 
C.C.A,, 93 F.2d 816—Alexander 

Sprunt & Son v. C. L R.. C.C.A., 
64 F.2d 424—Atlas Plaster & Fuel 
Co. V. C. I. R., C.C.A., 55 P.2d ‘802. 

(5) To sustain finding as to rea¬ 
sonableness of salary.—Capitol-Barg 
Dry Cleaning Co. v. C. I. R., C.C. 
A., 131 F.2d 712—Doernbecher Mfg. 
Co. V. C. 1. R., CC.A., 95 F.2d 296— 
Sunset Scavenger Co. v. C. I. R., C. 
C.A, 84 F.2d 45'3—Toledo Grain & 
Milling Co. V. C. I. R , C.C.A., 62 F.2d 
171—General Water Heater Co. v. C. 
I. R., C.C.A., 42 F.2d 419. 

Evidence held insufficient 

U.S.—H. Levine & Bros. v. C. 1. R., 
C.C.A, 101 F.2d 391. 

84- Contemporaneous estimate of 
depreciation made by taxpayer-man¬ 
ufacturer with respect to own ma¬ 
chinery, and entered on manufactur¬ 
er’s books, is some evidence of its 
correctness.—^Washburn Wire Co. v. 
C. L R., C.C.A,, 67 F.2d 658. 
Iteathematical certainty not required 

U. S.—Moise V. Burnet, C.C.A., 52 F. 
2d 1071. 

Evidence held sufficient 

(1) In general.—Heberlein Patent 
Corporation v. U. S., C.C.A.N.Y., 105 
F.2d 965—Pacific Refrigerating Co. 

V. C. I. R., CC.A., 100 F.2d 30—Haz- 
■'Itine Corporation v. C, I. R., C.C.A., 
80 'F.2d 613—B. F. Sturtevant Co. v. 
C. I. R., C.C.A., 7*5 F.2d 316—Simms 
on Go. V. C. I. R., C.C.A., 74 F. 2 d 
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ciency of evidence relating to losses in general,*® ) sales or exchanges,*® worthless debts.®^ Likewise, 


’5'61, certiorari denied Simms Oil Co, 
V. Helvering, 55 S.Ct. 829, 295 U.S. 
750, 7‘9 L.Ed. 1694—0. I. R v. Mol* 
ter, C.C.A., 60 F.2d 498—Hutchins 

Lumber & Storage Co. v. C. I. R., C. 
C.A., 53 P.2d 1016—Moise v. Burnet, 
C.C.A., 52 F.2d 1071—Pittsburgh Ho¬ 
tels Co. V. C. I. R., C.C.A., 43 F.2d 
345—R. Hoe & Co. v. C. I. R., C.C. 
A., 30 P.2a 630, 

(2) To sustain allowance for de¬ 
preciation.—Southern California 

Freight Lines v. C. I. R., C.C.A, 99 
F.2d 104, certiorari denied 59 S.Ct. 
461, 306 U.S. 632, S3 L Ed. 1034— 
Emerald Oil Co. v. C. I. R., C.C.A., 72 
P.2d 681—Polk V. C. I. R.. C.C.A, 67 
P.2d 779—Davison v, C. I. R, C C.A.. 
60 F.2d 50—Strother v, C. I. R., C.C. 
A, 55 F.2d 626, affirmed Bankers Po¬ 
cahontas Coal Co. V. Burnet, 53 S. 
Ct. 150, 287 U.S. 308, 77 L Ed. 325, 
and Strother v. Burnet, 53 S.Ct. 152, 
2S7 US. 314 77 L.Ed, 330—Portage 

Silica Co. v. C. I, R.. C.C.A, 49 F.2d 
985, certiorari denied 52 S.Ct. 42, 284 

U. S. 667, 76 L.Ed. 565. 

(3) To sustain finding depriving 
taxpayer of allowance for exhau«?- 
tion of contract.—Keystone Wood 
Products Co. V. C. I. R., C.C.A., 66 F. 
2d 258. 

(4) To sustain finding as to value 
for purpose of determining deduc¬ 
tion for exhaustion.—American 
Chemical Paint Co. v. C. I. R., C.C.A., 
65 F.2d 381—Christensen Mach. Co. 

V. U. S., Ct.Cl., 50 F.2d 282'. 

(5) To warrant assessment of de¬ 
ficiency income taxes on ground that 
deduction for depreciation should he 
reduced.—Covington v. ^C. I. R., C.C. 
A.Ala., 103 F.2d 201. 

Evidence held insufflcient 

(1) In general.—Wisconsin Land & 
Lumber Co. v. C. I. R., C.C A, 88 F. 
2d 151—Nachod & U. S. Signal Co. 
V. Helvering, C.C.A, 74 F 2d 164— 
Balaban & Katz Corporation v. C. I. 
R., C.C.A, 30 F.2d 807—Lassen Lum¬ 
ber & Box Co. V. Blair, C.C.A., 27 F. 
2d 17. 

(2) To require allowance of de¬ 
duction on account of depletion. 

U.S.—Signal Gasoline Corporation v. 

C. I R., C.C.A, 77 F.2d 728, cer¬ 
tiorari denied 56 S.Ct. 383, 296 U. 
S. 657, 80 L.Ed 468. 

DC.—Ohio Valley Rock Asphalt Co. 
V. Helvering, 96 F.2d 87, 68 App.D. 
C. 176. 

(3) To support finding as to value 
in determining depreciation deduc¬ 
tion.—^C. H. Mead Coal Co. v. O. I. 
R., C.C.A, 72 F.2d 22. 

(4) To sustain finding depriving 
taxpayer of depreciation allowance. 
—Jewett & Co. V. C. I. R., C.C.A, 61 
F.2d 471. 

©a U.S.—Olds & Whipple v. C I, R., 
C.C.A,, 76 P.2d 272. 


D.C.—Dempster Mill Mfg. Co. v. 
Burnet, 46 F.2d 604, 60 App.D.C. 
‘23. 

Business depression 

Although less specific facts may 
be required to prove a loss deducti¬ 
ble from taxable income when a de¬ 
pression is current, taxpayer cannot 
justify a loss deduction by merely 
showing that business generally is 
depressed or stagnant.—Rhodes v. C. 
I. R., C.C.A, 100 F.2d 966. 
Conclnsiveness of evidence 

(1) Commissioner of internal rev¬ 
enue, in determining when deducti¬ 
ble loss was sustained, is not bound 
to accept taxpayer’s evidence as con¬ 
clusive.—Landers Bros. Co. v. C. I. 
R., C.C.A, 60 P.2d 85. 

(2) Evidence of the fact that 
stock was traded on exchange at a 
nominal price for a few days during 
new year was not conclusive in de¬ 
termining year in which loss result¬ 
ing from an investment in the stock 
occurred.—Brown v. C. I. R., C.C.A., 

94 P.2d 101. 

Evidence held sufBcient 

(1) In general.—Sacks v. C. I. R., 
CC.A, 66 P.2d 308—Bedell v. C. I. 
R., C.C.A., 30 F.2d 622. 

(2) To show deductible loss. 
U.S.—Parish v. C. L R, C.C.A.Tex., 

103 F.2d 63, followed in 103 P 2d 
65—C. I. R. V. Field, C.C.A, 67 F. 
2d 876. 

D.C.—Cotton V. Helvering, 68 P.2d 
436, 62 App.D.C. 389. 

(3) To sustain finding that tax¬ 
payer was not entitled to deduct 
losses sustained —Burdan v. C. I. 
R., CC.A, 106 P2d 207—Binz Hide 
& Tallow Co. V. C 1. R., C.C.A, 105 
F.2d 428—Eaton v. C. I. R, C.C.A., 

95 F2d 628—Dayton Co. v. C. I. R., 

C. C.A. 90 F.2d 767—Snvcler v. C. I. 

R. , C.C.A, 73 F.2d 5, affirmed 55 S. 
Ct. 737, 295 U.S. 134, 79 L.Ed. 13'51, 
rehearing denied 55 S.Ct. 913, 295 U. 

S. 769, 79 L.Ed. 1710—Landers Bros. 
Co. V. C. I. R., CC.A, 60 F.2d 85. 
Evidence held insa£S.cient 

U.S.—Langford Inv. Co. v. C. I. R., 
C.C A.Tex., 77 I*'’.2d 468. 

D. C.—Beaumont v. Helvering, 73 'P. 
2d 110, 63 App.D.C. 387, certiorari 
denied 55 S.Ct. 512, 294 U.S. 715, 
79 L.Ed. 1248. 

88. U.S.—Rhodes v.^C. I. R., C.C.A, 

100 P.2d 966—Powell v. C. I. B., 
C.C.A, 94 P.2d 483. 

Sale at price below cost is conclu¬ 
sive evidence of loss deductible from 
taxable net income, where sale is 
real and isolated transaction, al¬ 
though sale was motivated by de¬ 
sire to secure deduction, but, if sale 
is only part of entire plan, entire 
plan is examined to ascertain wheth¬ 
er its effect is to produce loss or 
realized loss. — Shoenberg v. C,. I. R., 
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C.C.A, 77 P.2d 44‘6, certiorari denied 
56 S.Ct 101, 296 U.S. 586, 80 L.Ed., 
414. 

aood faith 

Courts require clear proof that 
husband’s transfer of stock to wife 
at market price for purpose of estab¬ 
lishing deductible income tax loss 
was bona fide, and that full value 
was paid therefor.—C. I. R. v. Hale, 
C.C.A, 67 F.2d 561. 

Evidence held sufficient 

(1) In general—Jones v. C. I. R.,, 
C.C.A, 103 F.2d 681—National Lum¬ 
ber & Tie Co. V. C. I. R., CC.A, 90* 
F.2d 216—K^ck Inv. Co. v. C I. R., 
C.C.A., 77 F.2d 244. certiorari denied 
56 S.Ct 156, 296 U.S. 633, 80 L.Ed. 
4*50—Patterson v. C. I. R., C.C.A., 42 
F.2d 148. 

(2) To sustain finding that sale 
was not bona fide as respects right 
to claimed deduction for loss.—Pow¬ 
ell V. C. I. R, C.C.A., 94 F.2d 483— 
Mitchell V. C. I. R., C.C.A., 89 P.2d 
873, certiorari denied 58 S.Ct. 43, 302 

U. S. 723, 82 L Ed. 558, reversed on 
other grounds 58 S.Ct. 630, 303 U.S. 
391, 82 L.Ed. 917—Rand v. Helver¬ 
ing, C C.A., 77 P.2d 450—Slayton v. 
C. I. R., CC.A., 76 F2d 497, certio¬ 
rari denied 56 S.Ct 131, 296 U.S. 586, 
80 LEd. 415—WLshon-Watson Co. v. 
C. I. R., O.C.A. 66 F.2d 52. 

(3) To sustain finding that tax¬ 
payer’s sale did not represent a 
“wash sale” but was a “bonafide 
sale.”—C. I. R. v. Johnston, C.C.A, 
107 P.2d '8S3. 

Evidence held insuiflcieut 

(1) In general,—Barnhart-Morrow 
Consol. V. C. 1. R, CC.A., 150 F 2d 
285—Maje.stio Securities Corpora¬ 
tion V. C. I. R., C.C.A., 120 F.2d 12— 
Nickoll V. C. I. R., C.C.A, 103 F.2d 
619—S. Silberman & Sons v. C. I. 
R., C.C.A, 76 F.2d 360—Wishon- 
Watson Co. v. C. I. R., C.C.A, 66 P. 
2d 52. 

(2) To render inapplicable regula¬ 
tion that stock sold shall be charged 
against earliest purchases.—Snyder 

V. C. I. R., CCA, 54 •F.2d 57. 

(3) To show that taxpayer suf¬ 
fered deductible loss on sale of 
stock.—McGinley Corporation v. C. 
I. R., C.C.A.Tex., 82 E.2cl 56—Hirsch- 
berg V. U. S.. D.C.N.Y,, 18 F.Supp. 
881. 

87. Possibility of realizing on ac¬ 
count 

Taxpayer was not required to es¬ 
tablish beyond the possibility of a 
doubt that nothing could ever be 
realized from the account claimed 
to constitute a bad dc‘bt.—-Farmer v. 
C. I. R., C.C.A, 126 F.2d 542. 

Evidence held sufSloient 

(1) In general.—Laurlslon Inv. 
Co. V. C I. R., C.CA, 89 'F.2d i827— 
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the general rules as to the weight and suffi- i have been applied as to worthless stock or securi- 
ciency of the evidence in assessment proceedings ties.^^ 

H. RELIEF AGAINST ASSESSMENTS 


§ 694. In General 

The revenue laws provide a system of corrective jus¬ 
tice for taxes which are illegally assessed. 

The revenue laws provide a system of corrective 
justice for taxes which are illegally assessed.^^ 
The taxpayer may have the assessment reviewed by 
the tax court, as discussed infra §§ 697-717, and may 
appeal to the courts from its decision, as discussed 
infra §§ 718-757, or he may pay the tax and sue for 
a refund, as discussed infra §§ 858-931. The pur¬ 
chaser of property on which there is a lien for tax¬ 
es based on an assessment against another having an 
interest in the property may appeal to the commis¬ 


sioner of internal revenue against the assessments^ 

§ 695. Abatement 

Under some internal revenue acts, there was a pro¬ 
vision for filing a claim in abatement of the assessment 
of a tax. 

As used in tax matters, '^abatement’ usually re¬ 
fers to cancellation or annulment of tax,^i and 
prior to the Internal Revenue Act of 1926 there 
was a provision for filing a claim in abatement of 
the assessment with the commissioner of internal 
revenue and for an appeal from his decision to the 
tax court. 9 ^ claim in abatement could only be 


C. I. R. V. Burdette, C.C.A., 69 F.2d 
410. 

(2) To require allowance of de¬ 
duction in tax return.—Ross v. C. I. 
R., C.C.A., 72 F2d 122—Peyton Du¬ 
Pont Securities Co. v. C. I. R., C.C. 
A., 66 F.2d 718. 

(3) To show that debt was ascer¬ 
tained worthless during tax year.— 
Patten & Davies Dumber Co. v. C. I. 
R., C.C.A., 45 F.2d oSB—Jones v. C. 
I. R., C.C.A., 38 'F.2d 550. 

(4) To show that debt was 
charged off in tax year.—Shiman v. 
C. I. Rm C.C.A., 60 F.2d 65. 

(5) To sustain finding that tax¬ 
payer ascertained debt to be worth¬ 
less in year prior to that in which 
deduction was sought—Cross v. C. 
I. R., C.C.A., 54 F.2d 781—American 
Sav. Bank & Trust Co. v. Burnet, C. 
C.A., 46 P.2d 548. 

(6) To warrant assessment of de¬ 
ficiency income taxes on ground that 
deduction for bad debts should be 
reduced.—^Covington v. C. I. R., C.C. 
A.Ala., 103 F.2d 201. 

(7) To warrant denial of deduc¬ 
tion for bad debts, 

0.S.—Fowler Bros. & Cox v. C. I. R., 
C.C.A., 138 F.2d 774—Uhl Estate 
Co. V. C. I. R., C.C.A., 116 F.2d 403 
—PXoefie v. C. I. R., C.C.A., 114 F. 
2d 713—Kirby v. C. T. R., C.C.A. 
Tex., 102 F.2d 115—Griffiths v. C. 
1. R., C.C.A., 70 F.2d 946—Johnson, 
Drake & Piper v. Helvering, C.C. 
A., 60 F.2d 151, certiorari denied 
154 S.Ct 860, 292 U.S. 650, 78 L.Ed. 
1500—C. I. R. V. Spring City Foun¬ 
dry Co., C.C.A., 67 F.2d 385, af¬ 
firmed 54 S.Ct. 644, 292 U.S. 182, 
78 D.Bd. 1200, rehearing denied 
64 S.Ct. 857, two cases, 292 U.S. 
613, 7*8 D.Ed. 1472—Atlantic Bank 
& Trust Co. y. C. I. R., C.C.A., 5o9 
P.2d 363—Harmount v. C. I. R., C. 
C.A., 58 F.2d 118—Peabody Coal 


Co. V. C. I. R., C.O.A., 5-5 F.2d 7, 
certiorari denied 53 S Ct. 9, 287 
U.S. 605, 77 D.Ed. 526—Domhoff & 
Joyce Co. v. C. I. R., C.C.A., 50 F.2d 
893. 

D.C,—Croker v. Helvering, '91 F.2d 
299, 67 App.D.C. 22-6. 

Evidence held insufficient 

(1) In general.—Curry v. C. I. R., 

C. C.A., 117 F.2d 307—Kinkead v. C. 
r. R., C.C.A., 71 F.2d 522—Chicago 
Ry. Equipment Co. v. Blair, C.C.A., 
20 P.2d 10. 

(2) To show that debt was worth¬ 
less.—Helvenng v. Ames, C.C.A., 71 
F.2d 939—American Equitable Assur. 
Co. of New York v. Helvering, C.C. 
A., 68 P.2d 46—Domhoff & Joyce Co. 
V. C. 1. R., C.C.A., 50 F.2d 893. 

(3) To show that debt was ascer¬ 
tained to be worthless and charged 
off in taxable year. 

U.S.—Pairloss v. C. I. R., C.C.A., 67 
F.2d 475—Harmount v. C. I. R., C. 
C.A., 58 F2d 118—Sherman & Bry¬ 
an V. Blair, C C.A., 35 F.2d 713. 

D. C.—Ht'H-ry v. Burnet, 48 F.2d 459, 
60 App D.C. 90. 

88. U.S.—Mahler v. C. 1. R., C.C.A., 

119 F.2d 869, certiorari denied 62 
S.Ct. 114, 314 U.S. 6'60, 86 D.Ed. 
529—Kirby v. C. I. R., C.C.A., 102 
F.2d 115. 

Reasonably convincing evidence is 
required to prove that stock had in 
fact become worthless within taxa¬ 
ble year.—Forbes v. C. I. R., C.C.A., 
62 F.2d 571. 

Evidence held sufficient 

(1) In general.—Gould Securities 
Co, V. U. S., C.C.A.N.Y., 96 P.2d 780. 

(2) To require finding that stock 
became worthless within tax year.— 
Forbes v. C. I. R., O.C.A., 62 F.2d 
671. 

(3) To support finding that loss 
yras sustained in year that company 
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went into bankruptcy.—Sacks v. C. 
I. R., C.C.A., 66 F.2d 308. 

(4) To sustain disallowance of 
loss of capital stock as deduction.— 
Eagleton v. C. 1. R., C.C.A., 97 F.2d 
62—Royal Packing Co. v. Lucas, C. 
C.A., 38 F.2d 180. 

(•5) To warrant finding that stock 
became and was fairly ascertained 
to be worthless in year other than 
that claimed by taxpayers.—Friend 
V. C. I. R., C.C.A., 119 F.2d 96'9— 
Jeffery v. C. I. R., C.C.A., 62 F.2d 
661. 

Evidence held insufficient 

U. S.- -Kirby v. C. I. R., C.C.ATex.. 
102 F.2d 115. 

89. U.S.—Emaus Silk Co. v, Mc- 
Caughn, D.C.Pa., 6 P.2d 660. 

33 C.J. p 3’57 note 6. 

Remedies for wrongful enforcement 
generally see infra §§ '82-3-839. 
Regaiige of liquor 

In any assessment growing out of 
the regauge of liquor, an appeal lies 
to the commissioner of internal rev¬ 
enue whose decisions are final.— 
Corning v. U. S., 34 Ct.Cl. 271. 

90. U.S.—Milan Distilling Co. v. 
Tillson, ac.Ill., 17 F.Cas.No.9.539, 
26 Int.Rev.Rec. 5. 

91. U.S.—Kroyer v. U. S., Ct.Cl., 65 
F.2d 495. 

92. U.S.—H. B. Glover Co. v. Bla- 
dine, C.C A.Iowa. 34 P.2d 605. 

33 C.J. p 343 notes 45-47. 

If claim is allowed, it cannot be 
reviewed by the federal court, in ab¬ 
sence of fraud or mistake.—Penrose 

V. Skinner, D.C.Colo., 298 F. 336. 
Jeopardy assessment for taxes 

was held not to preclude filing of 
claim in abatement, where assess¬ 
ment was made without notice.— 
Routzahn v. Petroleum Iron Works 
Co. of Ohio, aC.A.Ohio, 56 F.2d 938. 
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made with regard to taxes which had been assessed 
but not yet paid.^2 The filing of a claim in abate¬ 
ment did not operate as a legal stay of the collec¬ 
tion of the tax, but in practice the commissioner 
of internal revenue would hold up collection until 
determination of the claim.^^ 

The commissioner must determine the claim in 
abatement,95 and he may by abating a tax wipe 
out the assessment but provision is also made 
for abating a tax for uncollectability,in which 
case the taxpayer is not relieved of his liability.^^ 
The act of abating an assessment is a formal ad¬ 
ministrative act which must conform to the pattern 
prescribed by the statute or the regulations.^9 
Insolvent banks, • Under the Internal Revenue 
Code, 26 U.S.C.A. § 3798, provision is made for the 
abatement of the tax on an insolvent bank.i As¬ 
sessment is an essential preliminary to the abate¬ 
ment of the tax.2 

§ 696. Injunction against Assessment 

The assessment of a tax cannot be restrained unless 
there exist extraordinary circumstances sufficient to 
bring the case within an acknowledged head of equity 
Jurisprudence. 


Under the Internal Revenue Code, 26 U.S.C.A. 
§ 3653, a suit to restrain the assessment of a tax 
cannot be maintained^ except where there exist spe¬ 
cial and extraordinary circumstances sufficient to 
bring the case within some acknowledged head of 
equity jurisprudence.^ The remedy ordinarily avail¬ 
able to the taxpayer of paying the tax and suing for 
a refund, discussed infra §§ 858-931, is generally 
deemed to be adequate, and to bar a restraint of the 
assessment of the tax,^ and the fact that the threat¬ 
ened assessment is illegal or unconstitutional does 
not of itself warrant enjoining the assessment.® 
It has been held that an assessment may be enjoined 
where it is arbitrary and capricious.'^ 

The analogous question of restraining the collec¬ 
tion of a tax is discussed infra §§ 823-839, 

PrcmeiHirity. It is specially provided by the In¬ 
ternal Revenue Code, 26 U.S.C.A. § 272, that the 
making of an income tax assessment may be en¬ 
joined if enforcement of the assessment is attempt¬ 
ed while proceedings are pending in the tax court 
or before the taxpayer's time to petition the tax 
court has expired.® 


Erronecus determinatioa stands 
until reviewed bv claim in abate¬ 
ment.—Standard Oil Co. of Califor¬ 
nia V. McLaughlin, D.C.Cal., 55 F.2d 
274. 

TTature and history of proceeding: 
U.S.—Gulf States Steel Co. v. U. S., 
C.C.A.Ala., 56 F.2d 43, affirmed 53 
S.Ct. '69, 287 U.S. 32, 77 L.Ed. 150. 
Form of abatement claim 
U.S.—Collins V. Woodworth, C.C.A, 
Mich., 109 F.2d 628. 

93. U.S.—Kales v. U. S., C.C.A. 
Mich, 115 F.2d 497, affirmed 62 
set. 214, 314 U.S. 186, 86 L.Ed. 
132. 

Distinguished from claim for re¬ 
fund 

"Claim for abatement," unlike 
claim for refund, has relation to tax 
assessed but unpaid.—U. S. v. Fac¬ 
tors' & Finance Co., Ct.Cl., ‘53 S.Ct. 
287, 288 U.S. 89, 77 L.Ed. 633. 

Pact of assessment is admitted by 
claim in abatement.—Routzahn v. 
Petroleum Iron Works Co. of Ohio, 
C,CA.Ohio, 56 F.2d 938. 

Claim in abatement before final as¬ 
sessment proper 

U.S.—Magee v. U. S., Ct.Cl., 37 F.2d 
763, affirmed ‘51 S.Ct. 195, 282 U.S. 
432, 75 L.Ed. 442. 

94L U.S.—^North American Cream¬ 
ery Co. V. Willcuts, D.C.Minn., 38 
F.2d 483, appeal dismissed, C.C.A.,, 
49 'F.2d 1082—Magee v, U. S., Ct. 
Cl.. 68 Ct.Cl. 771. 

95. U.S.—Toy V. U. S., C.C.A.Cal.. 


45 F.2d 1, certiorari denied 51 S.Ct. 
351, 2S3 U.S. ■82'S, 75 L.Ed. 1441. 
Pavoi'ablo indorsement by commit- 
teo on claims did not operate as al¬ 
lowance.—Toy V. U. S., supra. 

96. U.S.—Sugar Run Coal Mining 
Co. V. U. S., D.C.Pa., 21 F.Supp. 10. 

97. U.S.—Sugar Run Coal Mining 
Co. V. U. S., supra. 

98. U.S.—Sugar Run Coal Mining 
Co. V. U. S., supra. 

99. U.S.—O. B. Jennings & Co. v. 
Reinecke, D.C.Ill., 19 F.Su-pp. 197. 

1. U.S.—Kavanagh v. First Nat. 
Bank of Wyandotte, C.C.A.Mich., 
13‘9 F.2d 309. 

The purpose of statute providing 
that whenever a national bank shall 
become insolvent no tax shall be 
collected which shall dimmish the 
assets thereof necessary for the pay¬ 
ment of depositors, is to relieve de¬ 
positors from the payment of taxes 
not assessed on them, but not to re¬ 
lieve the owners of the banks.—ICav- 
anagh v. First Nat. Bank of Wyan¬ 
dotte, supra. 

The statute is not self-executing 
so as to result in automatic abate¬ 
ment of the tax on comptroller's 
finding of insolvency, since only 
when it appears that the tax will re¬ 
sult in such diminution of assets is 
it required to be abated.—^Kavanagh 
V. First Nat Bank of Wyandotte, 
supra. 

2. U.S.—^Kavanagh v. First Nat. 
Bank of Wyandotte, supra, 

924 


3. U.S.—Murphy v. Graves, C.C.A. 
Ohio, 120 P.2d 243, certiorari de¬ 
nied Murphy v. Brady, 62 S Ct. 
116, 314 U.S. 6‘61, 86 L Ed. 529— 
Calkins v. Smietanka, D.C.Ill., 240 
F. 13S—In re Bowen, D.C.Pa., 48 F. 
Supp. 67, reversed on other 
grounds, C.C.A., 138 P.2d 22, cer¬ 
tiorari denied Baker v. U. S., 64 
S Cl. 430, 320 U.S. 799, 88 L.Ed. 
482. 

33 C.J. p 365 notes 53, 54. 

4. U.S.—Ohio State Nurses’ Ass'n 
V. Busey, C C.A.Ohio, 120 P.2d 11— 
Kaus V. Huston, D.CTowa, 35 ‘F. 
Su'pp. 327. 

Injunctive relief should be sparing”- 
ly granted 

U.S—Driscoll v. Jones, D.C.OkL, 19 
F.Supp. 792. 

5. U.S.—Bernhardt Furniture 'Co. v. 
Robertson, D.C.N.C., 18 F.Supp. 129 
—Calkins v. Smietanka, D.C.I11., 
240 P. 138. 

e. U.S.—Louisville Provision Co. v. 
Glenn, D C.Ky., 3 8 F.Supp. 423, ap¬ 
peal dismissed, C.C.A., 90 B\2d 1012 
—Bernhardt Furniture Co. v. Rob¬ 
ertson, D.C.N.C., 18 F.Supp. 129. 

7. U.S.—Driscoll V. Jones, D.C.Okl., 
19 F.Supp. 792. 

a U.S.—Ventura Consol. Oil Fields 
V. Hogan, C.C.A.Cal., 86 F.2d 149, 
certiorari denied Hogan v. Ventura 
Consol. Oil Fields, 67 S.Ct 610, 300 
U.S. 672, 81 L.Ed. 878. 
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I. REVIEW BY TAX COURT (BOARD OF TAX APPEALS) 


§ 697. Nature, Purpose, and Proceedings of 
Tax Court in General 

The tax court is not a judicial tribunal or court, but 
an executive or administrative board, or fact-finding body, 
with powers judicial in character, whose sole function 
consists in reviewing determinations of the commission-, 
er of Internal revenue. 

Prior to the creation of the board of tax ap¬ 
peals, the only remedy of a taxpayer against an im¬ 
proper or illegal tax assessment by the commission¬ 
er of internal revenue was to pay the tax, asking 
for a refund, and then suing to recover the amount 
paid.^^ The board of tax appeals was created to 
avoid the rule of payment first and litigation aft¬ 
erward,^® and to provide a more convenient, eq¬ 


uitable, and speedy remedy for the taxpayer.^-l Its 
name was subsequently changed to the tax court of 
the United States, change in relation to 
the constitutional courts followed,and in so far 
as no discernible legal consequences have attend¬ 
ed the change of name, the term ''tax court^^ will 
be used in describing the nature, purpose, and pro¬ 
ceedings of both organs. 

The tax court is not a policjmiaking body,^'* but 
is an independent agency in the executive branch 
of the government.15 It is not a judicial tribunal 
or court,^® but an executive or administrative 
board,^'^ or fact-finding body,^^ with powers judi¬ 
cial in character,'^® and broad discretion in enforc- 


9. US —Houston Street Corporation 
V. C I. R.. CCA.Tex., 84 F.2d 821. 

10. U.S.—In re Orr’s Estate, C.C.A., 
100 F 2d 539, certiorari denied 
Orr’s Estate v. C. L H., 59 S Ct. 
78S, 306 U S. 664, 83 L.Ed. 1060. 
The taxpayer’s remedy is either to 

appeal to the board of tax appeals or 
to pay the tax exacted and claim re¬ 
fund thereof.—Smith v. U. S., D.C. 
Fa., 22 F.Supp. 1011. 

11. U.S.—Houston Street Corpora¬ 
tion V. C. I. R., C.C.A.Tex, 84 P.2d 
821—Cuttin?? V. U. S., D.C.N.Y., 26 
F.Supp. 586. 

Protection asrainst erroneous exac¬ 
tions 

Appeal to the hoard was g'ranted 
to safejTuard ag'ainst erroneous ex¬ 
actions by the commissioner.—U. S. 
V. Continental Nat. Bank & Trust 
Co., lib, 59 S.Ct. 30S, 305 U.S. 308. 
83 U.Ed. 24 9—Ventura Consol. Oil 
li'ields V. Rogan. C.C.A.Cab, 86 F.2d 
149, certiorari denied Rogan v. Ven¬ 
tura Consol. Oil Fields, 57 S.Ct. 610, 
300 U.S. 672, 81 L.Ed. 878. 

Provision must he lihorally constxaied 
U.S.—Houston Street Corporation v. 
C. I. R., C.C.A.Tex., 84 P.2d 821. 

12. U.S.—Hutchings-Sealy Nat. Bank 
of Galveston v. C. I. R., C.C.A.Tex., 
HI P.2d 422. 

13. U.S.—Hutchings-Sealy Nat. Bank 
of Galveston v. C. I. R., supra. 

14. U.S.—West V. C. I. R., C.C.A. 
Tex.. 150 F.2d 723, certiorari de¬ 
nied 66 S.Ct. 488, rehearing denied 
66 S.Ct. 679, first case, certiorari 
denied 66 S.Ct. 489, first and second 
cases, rehearing denied 66 S.Ct. 
679, second and third cases, cer¬ 
tiorari denied 66 S.Ct. 489, third 
case, rehearing denied 66 S.Ct. 680. 

15. U.S.—C. I. R, V. Gooch Milling 
& Elevator Co., 64 S.Ct 184, 320 
U.S. 418, 88 L.Ed. 139, mandate 
conformed to, C.C.A., 142 IA2d 452 
—Williamsport Wire Rope Co, v. 


U. S , CtCb. 48 S.Ct 587, 277 U.S. I 
551, 72 LEd. 985—West v. C. 1. R.. I 
C.C.A.Tex, 150 F.2d 723, certiorari 
denied 66 S.Ct. 488, rehearing de¬ 
nied 66 S Ct 679, first case, certio¬ 
rari denied 66 S.Ct 489, first and 
second cases, rehearing denied 66 
S.Ct 679, second and third cases, 
certiorari denied 66 S.Ct. 489, third 
case, rehearing denied 66 S.Ct. ’680 
—Hutchings-Sealy Nat. Bank of 
Galveston v. C. I. R., C.C.A.Tex., 
141 F.2d 422. 

Not part of bureau of internal reve¬ 
nue 

U.S.—C. I. R. V. Liberty Bank & 
Trust Co., C.C.A., 59 P.2d 320. 

It differs from the old court of 
exchequer in England, in that the 
latter was a judicial court of law 
and equity with exclusive jurisdic¬ 
tion in fiscal matters.—^West y. C. I. 
R., C.C.A.TCX., 150 P.2d 723, certio¬ 
rari denied 66 SCI. 488, rehearing de¬ 
nied 66 S.Ct. 679, first case, certiorari 
denied 66 S.Ct. 4S9, first and second 
case, rehearing denied 66 S.Ct. 679, 
second and third case, certiorari de¬ 
nied 66 S.Ct. 489, third case, rehear¬ 
ing denied 66 S.Ct. 680. 

16, U.S.—Helvering v. Rankin, 65 S. 
Ct. 732, 205 U.S. 123, 79 L.Ed. 1343 
—Old Colony Trust Co. v. C. 1. R., 
49 S.Ct. 499, 279 U.S. 716, 73 L.Ed. 
918—Goldsmith v. U. S. Board of 
Tax Appeals, App.D.C., 46 S.Ct. 
216, 270 U.S. 117, 70 L.Ed. 494— 
Hutchings-Sealy Nat. Bank of Gal¬ 
veston V. C. I. R„ C.C.A.Tex., 141 
F.2d 422—Jones v. C. L R., C.C.A., 
103 P.2d 681—Irwin v. Larson, C. 
aA.Pla., 94 F.2d 187, 115 A.L.R. 
386—^Northwest Bancorporation v. 
C. I. R., C.C.A., 88 F.2d 293—Hel- 
vering v. Ward, C.C.A., 79 F.2d 381 
—C. I. R. V. Liberty Bank & Trust 
Co., C.C.A., 69 F.2d 320—Tracy v. 
C. I. R., C.C.A., 63 F,2d 676, cer¬ 
tiorari denied 63 S.Ct. 83, 287 U. 
a 632, 77 L.Bd, 648—Lehigh Valley 
Trust Co, V. U. S., B.aPa., 34 F. 
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Supp. 839—Cutting v, U. S., D.C.N. 
Y., 26 F.Supp. 58$. 

17. U S—Hplvering v. Rankin. 55 S. 
Ct. 732. 295 US. 123. 79 L.Ed. 1343 
—OM Colony Tru.st Co v. C. I. R., 
49 S.Ct. 499. 279 U.S. 716, 73 LEd. 
918—Goldsmith v. U. S. Board of 
Tax Appeals. App.D.C., 46 S Ct. 
215, 270 U.S. 117. 70 L.Ed. 494— 
We.st V. C. I H.. C.C A.Tex., 150 P. 
2d 723, certiorari denied 66 S Ct. 
488. rehearing denied 66 S.Ct. 679, 
first case—.Tones v. C. I. R.. C.C.A., 
103 F.2d 681—^Northwest Bancor- 
poT*atiop V. C. I. R.. C C.A., 88 F.2cl 
293—Helvering v. Ward, C.C.A., 79 
F,2d 381—Gn'^den Citv Feeder Co. 
V. C. I. R., C.C.A., 75 P.2d 804— 
Foss V. C. I. R.. CC.A., 75 F.2d 326 
—C. I. R. V. Libertv Bank Trust 
Co., CC.A.. 59 F.?d 320—Tracy v. 
C. I. R., CC.A., 53 F.2d 575. cer¬ 
tiorari denied 53 S.Ct. 83, 287 U.S. 
632. 77 L.Ed. 548—Cutting v. U. S., 
DCN.Y., 26 F.Supp. 586. 

18. U.S.—Garden City Feeder Co. v. 

C. T. R., C.C.A, 75 P.2d 804— 
Sioux C’ty Stock Yards Co. v. C. 1. 

R. , C.C.A., 59 P.2d 944. 

19. U.S.—Blair v. Oesterlein Mach. 
Co., App.D.C., 48 S.Ct. 87 275 U.S. 
220, 72 LEd. 24 9—Gold.smith v. 
tr. S. Board of Tax Appeals, App. 

D. C., 46 S.Ct. 215, 270 U.S. 117, 70 
L.Ed. 494—West v. C. I. R , CC.A. 
Tex., 150 F.2d 723, certiorari de¬ 
nied 66 S.Ct. 488, rehearing denied 
66 S.Ct. 679, first case, certiorari 
denied 66 S.Ct. 489, first and 
second case, rehearing denied 66 

S. Ct. 679, second and third case, 
certiorari denied 66 S Ct. 48*9, third 
case, rehearing denied 66 S.Ct 680 
—Garden City Feeder Co. v. C. I- 

R. , CC.A., 75 F,2d 804—C. I. R. v. 
Liberty Bank & Trust Co., C.C.A., 
59 P.2d 320—Uncasville Mfg. Co. v. 
C. I. R., C.C.A, 55 P,2d 893, cer¬ 
tiorari denied 52 S.Ct. 497. 286 U. 

S. 545, 76 L.Ed. 1282—Tracy v. C- 
I. R., C.C.A., 53 P.2d i575. certio- 
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ing the revenue acts.^O gojg function consists 
in reviewing, on appeal, determinations of the in¬ 
ternal revenue commissioner under the revenue 
laws.21 

Proceedings before the court are adversary in 
character,22 and basically statutory,^3 although to 
some extent equitable in nature.^^ 

§ 698. Rules of Practice 

Under a statute so providing, the tax court may adopt 
its own rules of practice and procedure, other than rules 
of evidence. 

The tax court is not bound by the rules of pro¬ 
cedure which prevail in common-law courts.^^ It 
may, under the Internal Revenue Code, 26 U.S.C.A. 
§ 1111, and similar statutes, adopt its own rules of 


practice and procedure,^® other than rules of evi- 
dence,27 and, on general principles, may modify 
its own rules in a given case if the ends of justice 
seem to require it.^^ 

In the exercise of its authority to make rules of 
practice and procedure, the court may adopt such 
rules as will facilitate the transaction of business in 
an orderly manner,^® including a rule barring con¬ 
sideration of new issues on a hearing to compute 
the tax after the court has heard and determined 
the issues raised on the merits,and a rule gov¬ 
erning the filing of a petition for rehearing.^i On 
the other hand, the court cannot, in the exercise of 
such authority, limit or control its own statutory 
jurisdiction,32 or deprive a party of a right secured 
by law. 3 3 


rari denied 53 S.Ct. 83, 287 IT.S 
632, 77 L.Ed. 548—Cutting v. U 
S.. D.C.N.Y., 26 F.Supp. 586, 

D.C.—^Helvering v. Continental Oil 
Co., 68 F.2d 750, 63 App.D.C. 5 
certiorari denied Continental Oil 
Co. V. Helvering. 54 S.Ct. 629, 292 
U.S. 627, 78 L.Ed. 1481. 

It is a competent tri^bnnal to ad¬ 
judicate finally all questions of tax 
liability, subject only to review by 
the circuit court of appeals.—Lehigh 
Valley Trust Co. v. U. S., D.C.Pa., 34 
F.Su'pp, 830. 

20. U.S.—Dayton Co. v. C. I. R., 0.0. 
A., 90 F.2d 767—Duesenberg, Inc,, 
of Delaware, v. C. I. R., C.C.A., 84 
F.2d 921—Southern Abstract & 
Loan Co. v. C, I. R., C.C.A., 72 F.2d 
130, followed in Weil v. C. I. R., 
C.C.A., 92 ^.2a 1022. 

21. U.S.—^Williamsport Wire Rope 
Co. V. U. S., Ct.Cl., 48 S.Ct. 5S7, 277 
U.S. 5*51, 72 L.Ed. 985—C. I. R. v. 
Liberty Bank & Trust Co., C.C.A., 
59 F.2d 320—Old Colony R. Co. v. 
U. S., D.C.Mass., 27 F.2d 994. 

Its ultimate function is to redeter¬ 
mine taxes 

U.S.—Crescent Bed Co. v. C. I. R., C. 
C.A.La., 133 F.2d 424. 

Its function is to assist the com¬ 
missioner in properly assessing tax¬ 
es.—Fairbanks’ Estate v. C. I. R., C. 
C.A.Tex., 128 F.2d 537. 

22. U.S.— U. S. V. Continental Nat. 
Bank & Trust Co, Ill., 59 S.Ct. 
308, 305 U.S. 3’98, 83 L Ed. 249. 

23. D.C.—'Chambers v. Lucas, 41 F. 
2d 299, 59 App.D.C. 327. 

24. U.S.—Helvering v. F. & R. Laz¬ 
arus & Co., 60 S.Ct. 209, 308 U.S. 
252, 84 L.Ed. 226. 

25. U.S.—Foss V. C. I. R., C.C.A., 75 
F.2d 326. 

Procedure resembles court procedure 
U.S.—Irwin v. Larson, C C.A.Fla., 94 
F.2d 187, 115 A.L.R. 386. 

26. U.S.—Bankers' Pocahontas Coal 


Co. V. Burnet, 53 S.Ct. 150, 287 U 
S. 308, 77 L Ed. 325, motion deniec’ 
53 S.Ct. 789—Goldsmith v. U. S 
Board of Tax Appeals, App.D C 
46 S.Ct. 215, 270 U.S. 117, 70 L.Ed 
494—Crane-Johnson Co. v. C. I. R.. 
C.C.A., 105 F.2d 740, certiorari de- 
nied 60 S.Ct. 386, 308 U.S. '627, 84 
L Ed. *523, vacated on other 
grounds 60 S Ct. 708, 309 U.S. 692, 
84 L Ed. 1034, affirmed Crane- 
Johnson Co. V. Helvering, 61 S.Ct. 
114, 311 U.S. 54. 85 L.Ed. 35— 
Hughes V. C. I. R, CC.A., 104 P.2d 
144—Baldwin v. C. I. R, C.C.A., 94 
F.2d 355—O’Rear v. C. I. ‘R., C.C. 
A., 80 F.2d 473—C. I. R. v. Ker- 
baugh, C.C A., 74 F.2d 749—Budd 
V. C. 1. R, C.C.A., 43 F.2d 609. 
Regular exercise of power to grant 
rehearings was held in itself a “gen¬ 
eral rule.”—Helvering v. Continental 
Oil Co.; 68 F.2d 750, 63 App.D C. 6, 
certiorari denied Continental Oil Co. 
V. Helvering, 54 S.Ct. 629, 2‘92 U.S. 
627, 78 L.Ed. 1481. 

27. US.—Budd V. C. I. R., C.C.A., 43 
F.2d 509. 

Burden of proof is “rule of evi¬ 
dence.”—Budd V. C. I. R., supra. 
Under earlier statute 

(1) Under the Revenue Act of 
192 4 § 900 (h), the tax court was au¬ 
thorized to adopt its own rules of 
evidence.—^Blair v. Curran, C.C.A,, 24 
P.2d 390. 

(2) It was free to get at facts in 
any way which it deemed proper, 
within bounds of reason and fair¬ 
ness.—Foss V. C. I. R., C.C.A., 75 F. 
2d 32'6. 

(3) It could not, however, adopt 
hard or unusual rules of evidence.— 
Chicago Ry. Equipment Co. v. Blair, 
C.C.A., 20 F.2d 10. 

28. D.C.—Board of Tax Appeals v. 
U. S. ex rel. Shults Bread Co., 37 
F.2d 442, 59 App.D.C. 161, certio¬ 
rari denied U. S. ex rel. Shults 
Bread Co. v. Board of Tax Ap¬ 
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peals, 50 S.Ct. 246, 281 U.S. 731, 74 
LEd. 114 7. 

Court held entitled to consider 
inal settlement propo.sed by com- 
nissioner although it was not filed 
within time fixed by rules.—Wash¬ 
burn Wire Co. V. C. I. R., C.C.A., 67 
F.2d '658. 

29. D.C.—Helvering v. Continental 
Oil Co., 68 F2d 7'50, 65 App D.C. 5, 
certiorari denied Continental Oil 
Co. V. Helvering, 54 S.Ct. 629, 292 
US. 627, 78 L.Ed. 1481. 

30. U.S—Bankers' Pocahontas Coal 
Co. V. Burnet, 53 S Ct. 150, 287 U.S 
308, 77 L.Ed. 325, motion denied 53 
S.Ct, 789—Quintana Petroleum Co 
V. C. I. R., C.C.A.Tex., 143 F.2d 588, 
followed in Cullen v. C. I. R., 143 
P.2d 594—C. I. R V. West Produc¬ 
tion Co., C. C.A.Tex., 121 F.2d 9, 
certiorari denied West Production 
Co. V. C. r, R., 62 set. 186, 314 U.S. 
682, 86 LEd. 5 46—C. I. R. v. Suss- 
man, C.C.A,, 102 F.2d 919—Morris- 
dale Coal Co V. C. I. R,, C.C.A., '97 
F.2d 272—O’Rear v. C. 1. R., C.C. 
A., 80 F.2d 473. 

3li D.C.—Helvering v. Continental 
Oil Cx, G8 F.2d 750, 63 App.D.C, 
5, certiorari denied Continental 
Oil Co. V. Helvering, 54 S.Ct. 629, 
292 U.S. 627, 7<8 L.Ed. 1481. 

32. U.S.—Baldwin v. C. I. R., C.C.A., 
94 P.2d 355—Edward Barron Es¬ 
tate Co. V. C. I. R., C.C.A., 93 P.2d 
751. 

D.C.—Board of Tax Appeals v. U. 
S. ex rel. Shults Bread Co., 37 F.2d 
412, 59 App.D.C. 1'61, certiorari de¬ 
nied U. S. ex rel. Shults Bread Co. 
V. Board of Tax Appeals, 52 S.Ct. 
246. 281 U.S. 731, 74 L.Ed. 1147. 
Rule requiring majority of execu¬ 
tors to sign petition for rcdetermlna¬ 
tion of a deficiency in e.state tax was 
held invalid as limiting the tax 
court's Jurisdiction,—Baldwin v. C. 
r. R., C.C.A., 94 F.2d 35*5, 

33 , U.S.—^Baldwin v. C, I. R„ supra. 
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Valid rules of the court have the force and effect 
of statutes,and the court may determine whether 
there has been a compliance with its niles.35 

§ 699. Jurisdiction 

The jurisdiction of the tax court is statutory and will 
not be extended by implication beyond the clear Import 
of the language used, or by general equitable principles. 

The jurisdiction of the tax court is conferred by 
statute.^® The jurisdiction thus conferred is lim- 
ited^*^ and will not be extended by implication be¬ 
yond the clear import of the language used,^^ or 
by general equitable principles.39 Broadly speak¬ 
ing, under the statutes enacted by congress, the 
tax court has jurisdiction to redetermine tax defi¬ 
ciencies found by the commissioner of internal rev¬ 
enue,^ ^ but not to charge them to a person other 
than the one charged by the commissioner.'^^ 

Notice of deficiency. It has been stated that ju¬ 


risdiction exists only where notice of a deficiency 
has been given to the taxpayer pursuant to the 
terms of the Internal Revenue Code, 26 U.S.C.A. 
§ 272 (a), and similar statutes.'^^ Qn the other 
hand, it has been held that such statutes do not 
make such notice the basis of jurisdiction of the 
court, and that irregularities in the service of 
such notice merely affect the courts jurisdiction of 
the person sought to be charged with liability,^^ 
and are waived by the taxpayer’s voluntary and 

timely appearance.^® 

§ 700. Persons Entitled to Apply for Review 

Any person or corporation liable for a deficiency as¬ 
sessment may file a petition for a redeterminatlon of such 
deficiency by the tax court. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 272, and similar statutes, the taxpayer may file a 
petition with the tax court for a redetermination 


Rigfht to notice and hearing* 

No rule can deprive commissioner 
of internal revenue of statutory 
right to notice and opportunity to 
be heard.—Board of Tax Appeals v 

U. S. ex rel. Shults Bread Co., 37 
F.2d 442. 59 AppDC. 161, certiorari 
denied U. S. ex rel. Shults Bread Co. 

V. Board of Tax Appeals, 50 S.Ct. 
246, 2S1 U.S. 731, 74 L.Ed. 1147. 

34. U.S.—Baldwin v. C. I. B.,, C.C.A., 
94 P2d 355. 

D.C.—Board of Tax Appeals v. U. S. 
ex rel. Shults Bread Co., 37 ‘F.2d 
442, 59 App.D.C. 161, certiorari de¬ 
nied U. S. ex rel. Shults Bread Co. 
V. Board of Tax Appeals, 50 S.Ct. 
216, 281 U.S. 731, 74 L.Ed. 1147. 

35. U.S.—C. I. K. V. Kerbauffh, C.C. 
A., 74 F.2d 749. 

3a U.S.—C, I. R. V. Gooch Milling 
^ Elevator Co., 64 S.Ct. 184, 320 
U.S. 418, 88 L.Ed. 139~Roy & Tit- 
comb v, U. S„ Ct.CL, 39 F.2d 753, 
afOrmed 61 S.Ct. 197, 282 U.S. 811, 
75 L.Ed. 727. 

Hecital or action in the case can¬ 
not operate to confer jurisdiction 
where statutory authority therefor 
is lacking.—Cutting v. U. S., D.C.N. 
y., 26 F.Supp. 586. 

Form of petition held not to en- 
la-rge jurisdiction.—Hulburd v. C. I. 
R., 56 S.Ct. 197, 296 U.S. 300, 80 L. 
Ed, 242. 

37. U.S.—Cutting V. U. S., D.'C.N.T., 
26 F.Supp. 586. 

Every re^inisite for its Jurisdiction 

must appear on the face of its pro¬ 
ceedings.—Cutting V. U. S., supra. 

38. U.S.—(American Security & 

Trust Co. V. Tait, D.C.Md., 5 F. 
Supp. 337. 

Court has no Jurisdiction over in¬ 
terest on amount of dehciency.^—C. I. 


R V. Kilpatrick's Estate, C.C.A., 140 
F2d 887. 

.tJontrol of collection 

(1) The court has no power to 
control the collector or make him 
refund any money he may have 
wrongfully taken.—Fairbanks' Es¬ 
tate V. C. I. R., C.C.A.Tex., 128 F.2d 
537. 

(2) It cannot grant postponement 
of the collection of a deficiency pend¬ 
ing final decision on appeal in an¬ 
other case.—Cutting v. U. S., D.C.N. 
T., 2-6 'F.Supp. 586. 

39. U.S.—C. I. R. V. Gooch Milling 
& Elevator Co., 64 S.Ct. 184, 320 
U.S. 41-8, 88 LEd. 139—Vanden- 
berge V. C. I. R, C.C.A.Tex., 147 
F.2d 167, certiorari denied 6*5 S.Ct. 
1556, 325 U.S. 875, 89 L.Ed. 1993, 
rehearing denied 66 S.Ct. 14. 

40. U.S.—Dobson v. Commissioner 
of Internal Revenue, Minn., 64 S. 
Ct. 239, 320 U.S. 489, 88 L.Ed. 248, 
rehearing denied 6 4 S.Ct. 49'5, 321 
U.S. 231, 88 L.Ed, -691, mandate 
conformed to Helvering v. Collins' 
Estate, 1-12 F.2d 454, and Helver¬ 
ing V. Dobson, 142 F.2d 454, two 
cases—Hulburd v. C. I. R., 66 S. 
Ct. 197, 296 U.S. 300, 80 L.Ed. 242 
—Johnson v. C. 1. R., C.C.A., 88 F. 
2d 952—American Woolen Co. v. 
U. S., Ct.Cl., 21 F.Supp, 125, re¬ 
heard 21 F.Supp. 3 021, certiorari 
denied 58 S.Ct. 1056, 304 U.S. 581, 
82 L.Pld. 1514. 

Filing of petition as conferring ex¬ 
clusive Jurisdiction see infra § 
705. 

Scope and extent of jurisdiction or 
power to redetermine tax deficien¬ 
cies see infra § 708. 

Refusal to permit proof of basis 
of returns, even if error, did not af- 
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feet jurisdiction to redetermine tax 
deficiency.—Cook v. U. S., C C.A.Tex., 
lOS F.2d 804, certiorari denied 60 
set. 1079, 310 U.S. 63-6, 84 L.Ed. 
1406. 

Tax court alone held to have Juris¬ 
diction to review commissioner's de¬ 
termination that taxpayer was not 
entitled to special assessment where 
taxpayer protested that it did not 
owe taxes.—Heinemann Chemical Co. 
V. Heiner, C.C.A.Pa., 92 F.2d 344. 

41. U.S.—Hulburd v. C. I. R, 56 S. 
Ct. 197, 296 U.S. 300, .80 L.Ed. 242. 

42. U.S.—In re Orr’s Estate, C.C. 
A., 100 F.2d *539, certiorari denied 
Orr's Estate v. C. .1. R., 59 S.Ct. 
788, -306 US. 664, 83 LEd. 1060. 
Use of registered letter held man¬ 
datory under terms of statute, and 
commissioner, by failing to send 
final decision by registered mail, 
barred redetermination.—Hei nemann 
Chemical Co. v. Heiner, C,C.A.Pa,, 92 
P.2d 344. 

Failure to designate taxpayer as 
transferee of original taxpayer held 
not to deprive court of jurisdiction. 
—Burnet v. San Joaquin Fruit <& In¬ 
vestment Co., C.C.A., 62 F.2d 123. 

43. U.S.—^C. I. R. V. Forest Glen 
Creamery Co,, C.C.-A., 98 F.2d 968, 
certiorari denied Forest Glen 
Creamery Co. v. C. I. R., 59 S.Ct 
-487, '30-6 U.S. 639, 83 L.Ed. 1039. 

44. U.S.—C. 1. R V. Rosenheim, C.C. 
A,, 132 F.2d 677. 

Failure of commissioner to regis¬ 
ter letter to taxpayer is immaterial 
in determining right to appeal.—Ty¬ 
son V. €. I. R., C.C.A., 6'6 ‘F.2d 160. 

45. U.S.—C. I. R. V. Rosenheim, C.C. 
A., 132 F.2d 677. 
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of an income tax deficiency found by the commis¬ 
sioner of internal revenue.^® The taxpayer within 
the meaning of such statutes is any person or cor¬ 
poration liable for the deficiency assessment,^ 7 and 
may include a dissolved corporation,^^ or a party 
charged with the duty of paying the tax of anoth¬ 
er,49 but does not include the committee of a de¬ 
ceased incompetent.^® 

Estate tax deficiency. Under the Internal Rev¬ 
enue Code, 26 U.S.C.A. § 871, and similar statutes, 
the executor may file a petition with the tax court 
for a redetermination of an estate tax deficiency 
found by the commissioner of internal revenue.^^ 
When there are several executors of an estate, each 


executor who has been served with a notice of de¬ 
ficiency has a right to file a petition for redetermi¬ 
nation of the deficiency.^2 

Waiver. A taxpayer may waive his right to ap¬ 
peal to the tax court.^3 

§ 701. Determinations Reviewable in Gener¬ 
al 

Only finaf determinations of tax deficiencies are re- 
viewable by the tax court. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
272, and similar statutes, only determinations of 
tax deficiencies, ^4 as defined in 26 U.S.C.A. § 271, 
and similar statutes^^ are reviewable by the tax 


46. U.S.—Olsen v. Hervering-, C.C.A., 
8S P.2d 650—Houston Street Cor¬ 
poration V.' C, I. R., C.C.A.Tex., 84 
F.2d S21. 

Petition filed on Tbelxalf of taxpay¬ 
er by attorney, and sig-ned and veri¬ 
fied by him, was held to g’ive court 
jurisdiction of taxpayer.—Thalhimer 
V. C. L R. C.C.A., 62 F.2d 703. 

47. U.S.—Houston Street Corpora¬ 
tion V. C. I. R., C.C.A.Tex., 84 F 2d 
821. 

48. U.S—Marine Transport Co. v. 
C. I. R., C.CA.Ala., 77 F.2d 177. 

lii(^uidator without power to sue 
Where, under state laws, power of 
liquidator of corporation ceased on 
dissolution of corporation, the tax 
court properly dismissed the peti¬ 
tion sinc» the liquidator could no 
long-er litigate* for the corporation 
which had been dissolved.—Pelican 
Oil & Oasoline Co. v. C, I. H., C.C.A. 
La., 128 F.2d 561. 

49. U.S.—Houston Street Corpora¬ 
tion V. C. I. R., C.C.A.Tex., '84 F. 
2d 821. 

Discharged administrator of de¬ 
ceased taxpayer was held subject to 
assessment and entitled to file peti¬ 
tion where, under local law, dis¬ 
charge of administrator by probate 
court did not completely end his 
power to represent deceased.—Olsen 
V. Plelvering, C.C.A., <88 'F.2d '650. 
Transferee of property 

(1) The transferee of property 
subject to the transferor's tax lia¬ 
bility is entitled to file a petition.— 
Burnet v. San Joaquin Fruit & In¬ 
vestment Co., C.C.A., 52 F.2d 123— 
Phillips V. C, I. R., C.C.A., 42 F.2d 
177, affirmed ’51 S.Ct. 608, 283 U.S. 
589, 75 L.Ed. 1289. 

(2) Where, however, there is no 
attempt to assess a tax against a 

" transferee as such, but the attempt 
is to assess the tax against his 
transferor, the transferee as not the 
taxpayer and is, therefore, not enti¬ 
tled to appeal.—Gott v. Live Poultry 
Transit Co., IS'3 A. 801, 17 DeLCh. 
288. 


(3) Where commissioner deter¬ 
mined deficiency in income tax 
against estate on ground that mon¬ 
ey paid by executors to themselves 
as testamentary trustees was not de¬ 
ductible from estate income, peti- 
itioners had sufficient interest in the 
question in their capacity as trus¬ 
tees to join in appeal—^IVeigel v. C. 
I. R., O.C.A., 96 F.2d 387, 117 A.L.R. 
366. 

50. U.S.—Liberman’s Committee v. 

C. I. R., C.C.A., -5 4 F.2d 527. 

51. U.S.—Fairbanks' Estate v. C. I. 

R., C.C.A.Tex., 128 F.2d 537— 

Baldwin v. C. I. R, C C.A., 94 F.2d 

355 . 

Surviving spouse not "executor^' 

Surviving spouse who was enti¬ 
tled to administer community prop¬ 
erty without appointment by pro¬ 
bate court was not the "executor” of 
his spouse's estate so as to be enti¬ 
tled to file petition.—Fairbanks' E.s- 
tate V. C. I. R., C.C.A.Tex., 12S 'F.2d 
537. 

52. U.S.—Baldwin v. C. I. R., C.C. 

A., 94 F.2d 355. 

Rsason for rule 

The term “the executor” should be 
given the same meaning In the stat¬ 
ute imposing liability for the estate 
tax on the executor and in the stat¬ 
ute providing for a redetermination 
by the tax court of a claimed de¬ 
ficiency on petition of “the execu¬ 
tor,” and, if each of several execu¬ 
tors IS severally liable as the execu¬ 
tor, then each should be allowed to 
file a petition as the executor.— 
Baldwin v. C. I. R., supra. 

53. U.S.— Rods v. U. S., CtCl., '31 F. 

Supp. 144. 

Piling of written consent to as¬ 
sessment of deficiency, obtaining of 
extension of time for payment and 
privilege of making divided pay¬ 
ments, and filing of bond to secure 
payment, were held to constitute 
waiver of right to appeal.—^Amicon 
V. U. S., Ct.Cl., 15 F.Supp. ’69. 
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54. U.S.—Blair v, Oesterlein Mach. 

Co., App.D.C., 48 S.Ct. 87, 275 US. 
220, 72 L.Ed. 24 9—Fairbanks’ Es¬ 
tate V. C I. R., C.C.A.Tex., 128 F. 
2d 537—Superheater Co. v. C. I. 
R.. C.C.A., 125 F.2d 514—In re 

Orr’s Estate, C.C A., 100 F.2d 539, 
certiorari denied Orr’s Estate v. C. 
I. R, 59 S.Ct. 788, 306 U.S. 664, 83 
LEd. 1060—Tyson v. C. I. R., C.C. 
A., 66 F.2d 160—Uncasville Mfg. 
Co. V. C. I. n, aC-A., 55 F.2d 893, 
certiorari denied 62 S Ct. 497, 286 

U. S. 515, 76 L.Ed. 12-82—Jackson 
Iron & Steel Co. v. C. I. R., C.C. 
A., 51 F.2d 861, certiorari denied 
52 set. 501, 286 US. 549, 7-6 Ju. 
Ed, 12S5—Onondaga Co. v. C. I. R., 
C.C.A., 50 F 2d 397, certiorari de¬ 
nied Onondaga Co. v. Burnet, '52 
set. 126, 284 U.S. 671, 76 L.Ed. 
567—Peerless Woolen Mills v. 
Rose, C.C.A.Ga., 28 F.2d 661. 

D.C.—Capitol Building <fe Loan Aas'n 

V. Burnet, 63 F.2d 462, 61 App.D.C. 
1399. 

Denial of statutory relief against 
tax assessment was held not appeal- 
able separately or combined with 
final determination of tax at less 
than amount shown on return.— 
Jackson Iron & Steel Co, v. C. I. R.> 
C.C.A., 54 'F.2d 861, certiorari denied 
52 S.Ct. 501, 286 U.S. 549, 7-6 L.Ed. 
1285. 

55. U.S.—Blair v. Oesterlein Mach. 
Co., App.D.C., 48 S.Ct. 87, 275 U.S. 
220, 72 L.Ed. 249—Uncasville Mfg. 
Co. V. C. I, R., C.C.A., 55 F.2d 893, 
certiorari denied 52 S.Ct. 497, -286 
U.S. 615, 76 L.Ed. 1282—Jackson 
Iron & Steel Co. v. C. I. R., C.C. 
A., 54 F.2d '861, certiorari denied 
52 S.Ct. 501, 286 U.S. S19, 76 L.Ed. 
1285. 

Where uo tax liability was admit* 
ted, the amount finally determined 
by the commissioner was a deficien¬ 
cy within the meaning of the statu¬ 
tory definition.—•Capitol Building & 
Loan Ass’n v. Burnet, 63 F.2d 462, 
61 App.D.C. 399. 
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court, and then only if they are final.^^ in de~ 
termining- whether or not a final determination of a 
deficiency has been made, substance, and not form, 
is controlling.^'^ 

§ 702. Presentation of Grounds of Review 

On appeal, the taxpayer is not limited to presenting 
matters previously submitted to the commissioner of 
Interna! revenue. 

On appeal to the tax court from the commission¬ 
er of internal revenue's determination of a deficien¬ 
cy, the taxpayer is not limited to presenting mat¬ 
ters previously submitted to the commissioner.58 

§ 703. Time of Taking Proceedings 

A petition for redetermination of a tax deficiency 
must be filed within the time provided by statute. 

A petition for redetermination of a tax deficiency 


must be filed within the time provided by the In¬ 
ternal Revenue Code, 26 U.S.C.A. § 272, and sim¬ 
ilar statutes.®^ Under such statutes, the statutory 
period begins to run only from the time the com¬ 
missioner duly mails a notice of final determina¬ 
tion of a deficiency.^o The commissioner’s deter¬ 
mination is not final until disposition of an appli¬ 
cation for rehearing or reconsideration seasonably 
made and entertained.^^ 

The statutory requirement is jurisdictional and 
not merely procedural,and the tax court is with¬ 
out power to dispense with such requirement even 
on equitable grounds,but is under a mandatory 
duty to dismiss a petition not seasonably 
On the other hand, the tax court cannot by rules 
or conduct limit the time or opportunity for filing 
given by such statutes.^5 


53. U.S.—Moore v. Cleveland Ry 
Co., CC.A.Ohfo, 108 F.2d 656— 
Heinemann Chemical Co. v. Hein- 
er. C.C..A..Pa.. 02 F.2d 344. 

Service of notice of deficiency see 
supra § 699. 

Letter stating* tliat collector wotild 
Tbe notified officially of re.iectlon of 
claim for refund at expiration of 
thirty davs from date of letter was 
helrl not to afford b'Fisis for appeal.— 
Heinemann Chemical Co. v. Heiner, 
C.C..^.Pa., 92 F.2d 344. 

Tax held not finally determined be¬ 
fore appeal.—Brampton Woolen Co. 
V. Field. C.C.A.N.H., 5il F.2d 23, cer¬ 
tiorari denied 53 S.Ct. 12, 287 U.S. 
608, 77 L.Ed. 529. 

57. U.S—Tyson v. C. I. R., C.C.A.. 
66 P.2c3 160—Onondagra Co. v. C. I. 

R. . C.C.A., 50 F.2d 397, certiorari 
denied Onondaga Co. v. Burnet, 52 
set. 126, 284 U.S. 671, 76 L.Ed. 
567 . 

Isetter rcgtiesting* payment of 
amount of erroneous refund and no¬ 
tifying taxpayer that assessment 
wa.s barred, was held not appealable 
as determination of deficiency tax. 
—Tyson v. C. I. R., C.C.A., 66 F.2d 
160. 

Sa U.S.—International Banding 
Mach. Co. V. C. 1. R., C.C.A., 37 
F.2d 660. 

Necessity of presenting grounds of 
review in pleadings see infra § 
704. 

59. U.S.—Poyner v. C. I. R., C.C.A. 

Tex., 81 F.2d 521—Cutting v. U. 

S. , D.C.N.Y., 26 P.Supp. 586. 

B.C.—^Chanabers v. I«.uoas, 41 F.2d 

‘299, 59 App.D.O. 327—Lewis Hall 
Iron Works v. Blair, 23 F.2d 972 
57 App.D.C. 364, certiorari denied 
48 S.qt. 529 , 277 U.S. 592, 72 L.Bd. 
1004. 

VoTta, and sujBflLciency of petition 

(1) Something having the forrr 
and substance of a petition must b» 
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filed within the statutory period.— 
'Hdward Barron Estate Co. v. C. I 

R. , C.C.A., 93 F.2d 751. 

(2) The petition need not, how¬ 
ever, comply with every requirement 
of the tax court’s rule concerning 
the contents of petitions, substantial 
compliance being sufficient.—Conti¬ 
nental Petroleum Co. v. U. S , C.C.A 
O’ll., 87 P.2d 91. certiorari denied 57 

S. Ct. 670. 300 U.S. 679, 81 L Ed. 8S3. 

(3) .An amended petition filed aft¬ 
er expiration of period therefor did 
not relate back to original petition, 
where amended petition was insuffi¬ 
cient for failure to comply with 
rule requiring verification by tax¬ 
payer.—Schwartz V. C. I. R., C.C.-A, 
140 P.2d 956, certiorari dismissed 65 
S.Ct. 25. 323 U.S. 806, 89 L.Ed. 643. 

(4) A telegram giving notice of 
intention to comply with the statute 
does not constitute a “'petition” with¬ 
in the meaning of the statute. 

U.S.—Edward Barron Estate Co. v. 

C. I. R, C.C.A., 93 P.2d 7-51. 

D.C.—Stebbins’ Estate v. Helvering. 

121 F.2d 892, 74 App.D.C. 21. | 

GO. D.C,—U. S. ex rel. Dascomb v. | 

Board of Tax Appeals of the U. S., 

16 F.2d 337, 56 App.D.C. 392. 

Where notice is mailed to a former 
address, and not the latest address 
disclosed by the taxpayer in the 
proceedings, and is in due course, 
readdressed and remailed to the tax¬ 
payer's real address, it will be deem¬ 
ed to have been mailed at a time and 
place when and where, on its return 
journey toward the taxpayer's ad¬ 
dress, it reached a point substantial¬ 
ly the same distance from him as is 
Washington.—Dilks v. Blair, C.C.A,, 
23 P.2d 831. 

51. Overruling of protest 

Determination was held not finally 
made until notification of commis- 
fsloner’s decision overruling protest 
/against initial determination.—U. S. 
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ex rel. Dascomb v. Board of Tax 
'ppea^s of the U. S, 16 F.2d 337, 56 
\pp.D C. 392. 

32. U.S.—Rvan v. Alexander, C.C. 
A 0’:1. 118 P.2d 744, certiorari de¬ 
nied 62 S.Ct. 72. 314 U S. 622, 86 
L.Ed. 500—Edward Barron Estate 
Co. V. C. I. R, C.C A.. 93 F.2d 751 
—Continental Petroleum Co. v. U, 
S., C.C.A.Okl.. 87 F.2d 91, ’certio¬ 
rari denied 57 S Ct. 670. 300 U.S. 
679, 81 L.Ed. 833—Poyner v. C. I. 
R, C.C.A.Tex., SI F2d 521—Cut¬ 
ting V. U. S., D.C.N.Y., 26 F.Supp, 
.'iSS. 

D.C—McCord v. C. I. R.. 123 F.2d 
164. 74 .AppDC. 369—Stebbins’ Es¬ 
tate V. Helvering, 121 F 2d 892, 71 
App D.C. 21—Lewis-Hall Iron 
Works V. Blair. 23 P 2d 972. 57 
App.D 0, 364. certiorari denied 48 
set. 529. 277 U.S. -592, 72 L.Ed. 
1004. 

63. U.S.—Edward Barron Estate 
Co. V. C. I R.. C.C.A.. 93 F.2d 751— 
Poyner v. C. I. R., C C.A,Tex., 81 P. 
2d 521. 

D.C.—Chambers v. Lucas, 41 F.2d 299, 
59 App.D.C. 327. 

64. D.C.—Stebbins' Estate v. Helver¬ 
ing, 121 F.2d 892, 74 App D.C. 21. 
Dismissal held within sound dis¬ 
cretion of tax court.—Schwartz v. C. 
I. R., C.C.A., 140 P.2d 956, certio¬ 
rari dismissed 65 S.Ct. 25, 323 U.S. 
806, 89 L.Ed. 643. 

65. D.C.—McCord v. C. I. R., 123 F. 
2d 1G4, 74 App.D C. 360. 

Interference by outgoing telegrams 
Where taxpayer sent a telegraphic 
petition on last day for filing and 
telegraph company, which had been 
instructed by tax court to deliver all 
messages for it over government 
wire, was unable to send message 
immediately because of outgoing mes¬ 
sages which had priority, delay was 
lue to tax court’s own method of do¬ 
ing business, and was not attribut- 
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A petition is filed within the meaning of the 
statute only when it is delivered to a proper offi¬ 
cer of the tax court and is received by him for the 
purpose of filing.®® In order to be seasonably filed 
it must be delivered to a proper officer before the 
close of business of the final day permitted in the 
statute,®*^ and delivery in the office mail box does 
not constitute compliance with the statute.®® A 
fortiori, the mere depositing of a petition in the 
post office in time for it to reach the tax court in 
the usual course of mails within the statutory pe¬ 
riod does not constitute compliance with the stat¬ 
ute.®® A petition may be properly and seasonably 
filed notwithstanding nonpayment of the filing 
fee.*^® 

§ 704. Petition and Other Pleadings 

The pleadings In a proceeding for redetermlnation of 


a tax deficiency must be definite and certain, setting 
forth all issues sought to be raised, subject to the tax 
court’s power to permit amendments, and must be filed 
within the time prescribed by the tax court’s rules, 
subject to the power of the court to fextend the time so 
prescribed. 

The pleadings in a proceeding for redetermina¬ 
tion of a tax deficiency must be definite and cer- 
tain.7i In the absence of a waiver by the party 
adversely affected, *^2 the parties cannot raise, and 
the tax court cannot consider, issues not properly 
presented by the pleadings.*^® On the other hand, 
the court can consider all issues properly presented 

by the pleadings.^^ 

The petition must set forth all matters relied on 
by the petitioner to support his request for rede¬ 
termination of the deficiency,^® together with the 
facts essential to confer j'urisdiction on the tax 
court,*7® and must conform to valid rules of prac- 


able to taxpayer.—McCord v. C. I. R.. 
supra. 

66- XJ.S.—Povner v. C. I. R., C.C.A. 

Tex.. SI F.Sa 521. 

G-ovemmeiit tele^rapli operator 
Where the tax court had instruct¬ 
ed teleg-raph company to deliver all 
mes.sages for it over grovernment 
telegraph wire, government operator 
was an “agent” of the tax court with 
whom a telegraphic petition could 
be left for filing.—McCord v. C. I. R., 
123 F.2d 164. 74 App.D C. 369. 

67. D.C.—Stebhins’ Estate v. Hel¬ 
vering. 121 F2d 892. 74 App.D.C. 
21 —Lewis-Hall Iron Works v. 
Blair. 23 F.2d 972, 57 App.D C. 364, 
certiorari denied 48 S.Ct. 529, 277 
U.S. 592. 72 L Ed. 1004. 

Petition received during* regular 
oface hours of agent, although after 
tax court's own office hours, was 
held seasonably filed.—McCord v. C. 
I. R.. 123 F.2d 164, 74 App.D.C. 369. 

Teleg’ram read over phone after 
ojBlce hours to member of tax court 
on final day of statutory period was 
held not a seasonably filed petition. 
—Edward Barron Estate Co. v. C. I. 
R., C.C.A., 93 P.2d 751. 

68. D.C.—Stebbins’ Estate v. Helver¬ 
ing, 121 F.2d 892. 74 App.D.C. 21 
—Lewis-Hall Iron Works v. Blair, 
23 P.2d 972. 57 App.D.C. 364, cer¬ 
tiorari denied 48 S.Ct. S29, 277 U. 
S. 592, 72 L.Ed. 1004. 

69. U.S.—Poyner v. C. I. R., C.C.A. 
Tex., 81 F.2d 621. 

70. U.S.—Reliance Mfg, Co. v. Blair, 

C.C.A., 19 P.2d 789—Weaver v. 

Blair. C.C A., 19 F,2d 16. 

D.C.—Lewis-Hall Iron Works v. 
Blair. 23 F.2d 972. 67 App.D.C. 364, 
certiorari denied 48 S.Ct. 629, 277 
U.S. 592, 72 L.Ed. 1004. 

71. U.S.—U. S. V. Continental Nat. 
Bank & Trust Co., Ill.. 69 S.Ct. 308, 
305 U.S. 398, 83 L.Ed. 249. 


Claim held sufficiently definite to 
give tax court jurisdiction—Roche v. 
C. I R.. C.C.A.AIa., 63 F.2d 623. 
Construction of admission 

Commissioner’s admission in an¬ 
swer that no assesf^ment of taxes 
was made within limitation period 
as extended was held not an admis¬ 
sion that valid assessment was nev¬ 
er made.—McCarthy Co v. C. I. R., 
C.C.A., 80 F.2d 618. certiorari denied 
56 S.Ct. 675, 298 U.S. 655, 80 L.Ed. 
1381. 

72. U.S.—Excelsior Motor Mfg. & 
Supply Co. V. C. I. R., C.C.A., 43 F. 
2d 968. 

73. U.S.—C. I. R. V. Sussman. C.C.A., 
102 F.2d 919—Hanby v. C. I. H., 
CCA., 67 F.2d 125—Boggs & Buhl 
V. C. I. R.. C.C.A., 34 F.2d 859— 
Popular Price Tailoring Co. v. C. 
I. R, CCA., 33 F.2d 464. 

D C.—Second Carey Trust v. Helver¬ 
ing, 126 F.2d 526, 75 U.S.App.D C. 
263, followed in Hare Trust v. Hel¬ 
vering, 126 P.2d 530. 75 U S.App.D. 
C. 267, certiorari denied 63 S.Ct. 
35. 317 U.S. 643, 87 L.Ed. 518. cer¬ 
tiorari denied 63 S.Ct. 34, 317 U.S. 
642. 87 L.Ed. 517. 

The submission of the case on 
stipulation of facts does not broaden 
the issues beyond the issues ade¬ 
quately raised by the pleadings.— 
Helvering v. Terminal R. Ass’n of St. 
Louis, C.C.A., 89 F.2d 739. 

Consideration of issue not raised 
in notice of deficiency or by plead¬ 
ings was held properly refused.— 
tielvering v. Tetzlaff, C.C.A., 141 F.2d 
8 . 

Pleadings held insufficient to raise 
issue 

U.S.—Bennett v. C. 1. R.. C.C.A., 139 
F.2d 961. 

Wliere commissioner had no oppor¬ 
tunity to answer amended petition, 
tax court properly limited issues to 
those raised by original petition and 
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answer.—Davidson v. C. I. R., C.C.A. 
Tex., 91 P.2d 516. 

74. U.S.—Hoboken Land & Improve¬ 
ment Co. V. C. L R., C C A.. 138 F.2d 
104—Helvering v. Terminal R. 
Ass’n of St. Louis, C.C.A., 89 F.2d 
739—Taylor v. C. I. R., C.C.A., 76 
P.2d 904. certiorari denied ,56 S Cl. 
108. 296 US. 594, 80 L.Ed. 472, re¬ 
hearing denied 56 S.Ct. 167, 296 U. 
S. 662. 80 L.Ed. 421. 

D.C.—Pabst V. Lucas, 36 F.2d 614, 
59 App.D.C. 154, certiorari denied 
56 S.Ct. 348, 281 U.S. 741, 74 L.Ed. 
1155. 

Briefs held not to limit Issues 
raised by pleadings—Cook v. U. S., 
C.C.A.Tex., 108 F.2d 804, certiorari 
denied 60 S.Ct. 1079, 310 U.S. 636, 84 
L.Ed. 1406. 

Resulting readjustments 

Although taxpayers sought only 
correction in income, it was court’s 
duty to make all resulting adjust¬ 
ments and restate true tax.—Bar¬ 
nette V. C. I. R., C.C.A.La., 49 F.2d 
265. 

Issue not waived 

Where commissioner had permitted 
a deduction and had made no i.ssue of 
that matter in pleadings before tax 
court, but only in his recomputation 
of the deficiency, the issue was not 
thereby “waived” so as to entitle tax¬ 
payer to allowance of the deduction. 
—C. I. R. V. West Production Co., C. 
C.A.Tex., 121 F.2d 9, certiorari de¬ 
nied West Production Co. v. C. 1. R., 
62 S.Ct. 186, 314 U.S. 682, 86 L.Ed. 
646. 

75. Statute of limitations 

Taxpayer appealing for redeler- 
mination of entire amount of tax, 
who sought benefit of no statute of 
limitations, waived every benefit of 
limitation.—Western Wheeled Scrap¬ 
er Co. V. U. S., C.C.A.1U,, 72 F.2a 487. 

76. U.S.—Cutting v. U. S., D.C.N.Y., 
26 F.Supp. 686. 
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tice adopted by the tax couitJ*^ Meticulous com¬ 
pliance with the rules concerning the contents of 
the petition is not required, however, substantial 
compliance being sufficient to permit the court to 
exercise jurisdiction,'^^ and an answer pleading to 
the merits waives all formal or modal matters^® 
Time for filing generally. The time for filing 
the petition is fixed by statute, as discussed supra § 
703. The time for filing other pleadings is fixed 
by the tax courfs rules of practice and procedure, 
subject to the discretionary power of the tax court 
to extend for good cause shown the time thus 
fixed.si A party may waive his right to object 
to noncompliance with such rules.^^ 

Amendments. Under a rule so providing, the 


tax court, on motion made within a stipulated time, 
may, in its discretion, permit amendments to the 
pleadings,S3 and should be as liberal as the regular 
courts in permitting such amendments.s^ Under 
its own rules, the tax court may, in its discretion, 
on motion made at any time before the conclusion 
of the hearing, permit a party to amend the plead¬ 
ings to conform to the proof.SS A timely petition 
asking refund of an overpa37Tnent may not be 
amended so as to set forth a new and unrelated 
ground of refund after the expiration of the time 
for filing the original petition.SS 

Claim for increased deficiency. Under the In¬ 
ternal Revenue Code, 26 U.S.C.A. § 272 (e), and 
similar statutes, the tax court has authority to in- 


77. U.S.—Schwartz v. C. I. R., C.C. 
A., 140 F.2d 956, certiorari dis¬ 
missed 65 S.Ct. 25, 323 U.S. 806, 89 
LEd. 643. 

Verification 

XJ.S.--Greenan v. C. I. R.. C.C.A.. 145 
P.2d 134, certiorari denied 65 S.Ct. 
685, 324 U.S. 848, 89 L.Ed. 1409— 
Schwartz v. C. I. R.. C.C.A.S, 140 
F,2d 956. certiorari dismissed 65 
S.Ct. 25. 323 U.S. 806, 89 L.Ed. 643. 

78. U.S.—Continental Petroleum Co 
V. U. S., C.C.A.Okl., 87 P.2d 91, 
certiorari denied 57 S.Ct. 670, 300 

U. S. 679, 81 L.Ed. 883. 

79. U.S.—Burnet v. First Nat. Bank, 
C.C.A.. 46 F.2d 631, certiorari de¬ 
nied First Nat. Bank v. Burnet, 51 
S.Ct. 493, 283 U.S. 846, 75 L.Ed. 
1455. 

Improper verification was held 
waived by answer to merits.—Burnet 
V. First Nat. Bank, C.C.A., 46 F.2d 
631, certiorari denied First Nat. Bank 
V. Burnet, 51 S.Ct. 493, 283 U.S. 846, 
75 L.Ed. 1455. 

Answer and motion to dismiss on 
same day 

The fact that answer was filed on 
same day on which motion to dis¬ 
miss was filed did not re.sult in 
waiver of objections.—Greenan v. C. 
I. R., C.C.A., 145 P.2d 134, certio¬ 
rari denied 65 S.Ct. 685, 324 U.S. 
848, 89 L.Ed. 1409. 

80. U.S.—Guy V. C. I. R., C.C.A., 35 
F.2d 139. 

D.C.—Board of Tax Appeals v. U. S. 
ex rel. Shults Bread Co., 37 P.2d 
442, 59 App.D.C. 161, certiorari de¬ 
nied U, S. ex rel. Shults Bread Co. 

V. Board of Tax Appeals, 60 S.Ct. 
246, 281 U.S. 731, 74 L.Ed. 1147. 

81. U.S.—Guy V. C. I. R., C.C.A., 35 
F.2d 139. 

P.C.—Board of Tax Appeals v. U. 
S. ex rel. Shults Bread Co., 37 F. 
2d 442, 59 App.P.C. 161, certiorari 
denied U. S. ex rel. Shults Broad 
Co. V. Board of Tax Appeals, 60 
S.Ct. 240, 281 U.S. 731, 74 L.Ed. 
1147. 


82. Proceeding* with case on merits 
Taxpayer waived commissioner’s 
noncompliance with rule reg’ulating 
extensions of time for answer, by 
proceeding with case on merits with¬ 
out objection.—Guy v. C. I. R., C.C.A., 
35 F.2d 139. 

S3. US.—C. I. R. V. Fifth Ave. Bank 
of New York, 84 F.2d 787—Steele- 
Wedeles Co. v. C. I. R., C.C.A,, 63 
P.2d 541. 

After decision 

(1) A petition to amend after 
final decision must be considered 
.subject to the discretion of the tax 
ccart.—Second Carey Trust v. Hel- 
vering. 126 F 2d 526, 75 U.S.App.D C. 
263, followed in Hare Trust v. Hel¬ 
vering, 126 P.2d 530, 75 U.S.App.D.C. 
267, certiorari denied 63 S.Ct. 35, 317 
U.S. 643. 87 L.Ed. 518. Certiorari 
denied 63 S.Ct. 34, 317 U.S. 642, 87 L. 
Ed. 517. 

(2) Denial of amendment after 
case was “closed” was held proper.— 
Bennett v. C. I. R., C.C.A., 139 P.2d 
961. 

At hearing* on computation after de^ 
cision 

(1) At a hearing to compute the 
amount of the tax pursuant to the 
tax court’s determination of the is¬ 
sues, the court may properly refuse 
to permit amendments raising new 
issues, other than those relating to 
computation.—C. I. R. v. Sussman, 
C.C.A., 102 F.2d 919—Holderness v. 
C. I. R.. C.C.A., 86 F.2d 137—Fifth 
Street Bldg. v. C. I. R., C.C.A., 77 
1^.2d 605. 

(2) Indeed, It has been held that 
the court cannot do otherwise.— 
Davison v, C. I. R., C.C.A., CO F.2d 
50—O'Meara v. C. I. R., C.C.A., 34 F. 
2d 390. 

(3) However, it has also been 
held that either party may, with the 
consent of the court, raise now Issues 
at such hearing at any time before 

^ final disposition.—^Exceisior Motor 
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Mfg. & Supply Co. V. C. I. R., C.C.A., 
43 F.2d 968. 

(4) If the proposed amendment 
does not raise new issues, other 
than those relating to computation, 
the court mav and should permit it. 
—C. I R. V. Ray. C.C.A., 88 F.2d 891, 
certiorari denied Ray v. C. 1. R.. 57 
set. 942, 301 US. 711. 81 L.Ed. 1364. 

84. U S.—C. I. R. V. Ray, supra. 
Amendment raising* statute of limi¬ 
tations 

Refusal of tax court to allow tax¬ 
payer to amend pleadings so as to 
raise defense of statute of limita¬ 
tions made in due time was held er¬ 
ror. 

U.S.—Enameled Metals Co. v. C. I. 
R, C.C A, 42 F.2d 213. affirmed 51 
set. 491, 283 U.S. 799, 75 LEd 
1422—Geuder, Pa<^schke & Prey 
Co. V. C. I. R.. C.C.A., 41 P.2d 308. 
D.C.—Alameda Park Go. v Tjucas, 37 
F.2d 805, 69 App.D.C. 175. 

85. U.S.—C. I. R. V. Ray, CCA., 88 
P 2d 891, certiorari denied Ray v 
C. I. R., 57 S.Ct. 942, 301 U.S. 711, 
81 L.Ed. 1364—International Band¬ 
ing Mach. Co. V. C. I. R., C.C.A., 
37 F.2d 660. 

Motion made before argument by 
written briefs was held before con¬ 
clusion of hearing.—International 
Banding Mach. Co. v. C. I. R., supra. 

Motion made with motion for re¬ 
hearing was held improperly denied 
where circumstances demanded grant¬ 
ing of rehearing.—C. I. R. v. Wells, 

C. C.A., 132 P.2(l 405. 

Denial held abuse of discretion 
U.S.—Insular Sugar Refining Corp. v. 
C. 1. R.. C.C.A., 150 F.2d 8, certio¬ 
rari denied 66 S.Ct. 56—Interna¬ 
tional Banding Mach. Co. v. C. I. 
R., C.C.A., 37 F.2d 660. 

D. C.—Alameda Park Co. v. Lucas, 37 
F.2d 805, 69 App.D.C. 176. 

Denial held not abuse of discretion 
U.S.—North American Coal Corpora¬ 
tion V. C. I. R.. C.C.A., 97 F.2d 326. 

86. U.S.—C. I. R. V. Dallas’ Estate, 
C.C.A,, 110 F.2d 743. 
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crease the amount of the tax deficiency found by 
the commissioner, as discussed infra § 708, if claim 
therefor is asserted by the commissioner at or be¬ 
fore the hearing or a rehearing,^'^ which has been 
construed as meaning at any time before or after 
the filing of the court’s findings of fact until the 
decision and judgment of the court has been en¬ 
tered, or even later, in the event of a rehearing, 
subject to reasonable rules of the court and a rea¬ 
sonable opportunity to the taxpayer to answer and 
resist the claim.^S Such claim must be definite and 
certain, and not left to conjecture, inference, or 
interpretation,and must set forth the specific 
basis for the increase. 

§ 705. Effect of Appeal 

The timely filing cf a proper petition for redetermlna- 
tlon of a tax deficiency operates to give the tax court 
exclusive jurisdiction of all matters properly before it, 
unless expressly excepted by statute, and ordinarily pre¬ 
cludes assessment, distraint, or proceedings for col ec- 
tion of the tax imposed until the decision of the court 
is final. 

The timely filing of a proper petition for rede¬ 


termination of a tax deficiency operates to give 
the tax court exclusive jurisdiction of all matters 
properly before it,®^ unless expressly excepted by 
statute, 92 and, as discussed supra § 657, has the 
effect of suspending the statute of limitations gov- 
.erning the time for assessment of taxes. While 
jeopardy assessments may be made under the In¬ 
ternal Revenue Code, 26 U.S.C.A. § 273, and sim¬ 
ilar statutes, pending an appeal for redetermination 
of a tax deficiency, 93 ordinarily, under 26 U.S.C.A. 
§ 272, and similar statutes, no assessment of the 
tax imposed, and no distraint or proceeding for 
its collection may be had pending such appeal un¬ 
til the decision of the court has become final, 94 and 
the commissioner of internal revenue has no right 
to determine any additional deficiency for the same 
year.95 Nevertheless, it has been held that the com¬ 
missioner retains the power to examine the tax¬ 
payer’s books pending the appeal.9 6 

Although it has been held that an assessment 
made while a petition for redetermination of a tax 
deficiency is pending is merely irregular and be¬ 
comes effective on dismissal of the appeal, 97 other 


87. U.S.—C. T. R. V. Ray, C.C.A.. 88 

F.2(3 891, certiorari denied Ray v 
C. 1. R.. 57 set 942, 301 U.S. 711. 
81 L.Ed. 1364—Ventura Consol. Oil 
Fields V. Roffan, CCACpI.. 86 P 
2d 149, certiorari denied Rog-an v. 
Ventura Consol. Oil Fields, 57 S. 
Ct 610, 300 U.S. G72, 81 L.Ed. 878 
—Helvering* v. Edison Securities 
Corporation, C.C.A., 78 F.2d 85— 
State Consol. Oil Co. v. C. I. R., C. 
C.A., 66 P.2d 648, certiorari denied 
Consol. Oil Co. v. Helvering'. 54 S. 
Ct 371, 290 U.S. 704. 78 L.Ed. 605 
—Davison v. C, I. R., C.C.A., 60 F. 
2d 50—Olds & Whipple v. U. S., Ct 
CL, 22 F.Supp. 809. 

Claim not necessary wliere issue has 
Ibeen raised 

Where decision in favor of taxpay¬ 
er on issues raised by taxpayer re¬ 
quired larger deficiency than that 
set forth in commi.ssioner’s deficien¬ 
cy notices, no specific claim by com¬ 
missioner for increased deficiency 
was required to give tax court au¬ 
thority to enter decision for correct 
deficiency, since statute requiring 
claim was designed to prevent court 
from increasing deficiencies deter¬ 
mined by commissioner on questions 
not raised by taxpayer and with re¬ 
spect to which taxpayer has not been 
given a hearing, and to require com¬ 
missioner to make claim before court 
if matters other than those put in is¬ 
sue by taxpayer required increase in 
deficiencies previously determined.— 
Olds & Whipple v, U. S., supra. 

88. U.S.—Helvering v. Edison Se¬ 
curities Corporation, C.C.A., 78 F. 
2d 85. 


■Where tax casos were remanded to 
tax court by circuit court of appeals, 
recomputation of income tax in¬ 
volved, filed by commissioner pur¬ 
suant to order of court, and submis¬ 
sion of cases thereon to court for 
final decision, were a '‘rehearing" 
within meaning of statute.—Olds & 
Whipple V. U. S., Ct.Cl., 22 F.Supp. 
809. 

89. U.S.—Molse V. Burnet, C.C.A., 52 
F.2d 1071. 

Claim held sufacient 
U.S.—Schweitzer v. C. I. R., C.C.A.. 
75 P.2d 702, reversed on other 
grounds 56 S.Ct. 304, two cases, 296 
U.S. 551, SO L.Ed. 389, rehearing 
denied 56 S.Ct. 379, two cases, 296 
U.S. 665. 80 L.Ed. 474. 

Claims held insuidciciit 

(1) Commissioner’s allegations 
that he erred in failing to include 
certain amounts as income.—Moise 
v. Burnet, C.C.A., 52 F.2d 1071. 

(2) Contentions in brief of com¬ 
missioner.—C. I. R. V. Sussman, C. 
C.A., 102 P.2d 919. 

90. U.S.—C. I. R. v. Fifth Ave. Bank 
of New York, C.C.A., 84 F.2d 787. 

91. U.S.-^Monjar v. Higgins, C.C.A. 
N.Y., 132 F.2d 990—American Wool¬ 
en Co. v. White. C.C.A.Mass., 56 F. 
2d 716—Brampton Woolen Co. v. 
Field. aC.A.N.H., 66 F.2d 23. cer¬ 
tiorari denied 53 S.Ct. 12, 287 U. 
S. 608, 77 L.Ed, 629—Ohio Steel 
Foundry Co. v. U. S., CtCl., 38 F. 
2d 144—Rubel Corporation v. Ras- 
quin, D.C.N.Y., 43 F.Supp. Ill, af¬ 
firmed, C.C.A., 132 P.2d 640. 

Filing of petition in tax court as 
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election of remedies barring action 
to recover taxes paid see infra § 
876. 

Tax claim filed i3i taxpayer’s bank¬ 
ruptcy proceeding did not render rule 
inapplicable.—Monjar v. Higgins, C.C. 
A.N.Y., 132 F.24 990. 

92. U S.—Monjar v. Higgins, supra 
—American Woolen Co. v. Whit<\ 
C.C.A.Mass., 56 F.2d 716. 

93. U.S.—American Equitable Assur. 
Co. of New York v. Helvering, C, 

C. A., 68 F.2d 4G—U. S. v. il'eaze*!, 

D. C.La., 49 F.Supp. 679. 

Only by the giving of bond in an 
amount not exceeding double the 
amount of the taxes can jeopardy 
assessments be stayed.—U. S. v. 
Peazol, supra. 

94. U.S.—U. S. V. Continental Nat. 
Bank & Trust Co., Ill., 59 S.Ct. 308, 
305 U.S. 398, 83 L Ed. 249—C. I. R. 
V. Kilpatrick’s Efstate, C.C.A., 140 
F.2d 887—U. S. v. Barber, D.C.Md., 
24 F.Supp. 229. 

95. U.S.—Bolich v. Hubei, C.C.A. 
N.Y., 67 F.2d 894. 

98. U.S.—Bolich v. Hubei, supra. 
Examination of taxpayer's records 
generally see supra § 672. 

No constitutional objection 
Taxpayer having filed return sub¬ 
jects his affairs to the scrutiny of 
the government, and, while repeated 
scrutiny may be irksome, no consti¬ 
tutional difilculty arises thereby.— 
Bolich V. Hubei, supra. 

97. U.S.—Ryan v. Alexander, C.C.A. 
OkL, 118 F.2d 744, certiorari denied 
62 S.Ct 72, 314 U.S. 622, 86 UEd, 
500. 
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authorities have held that it is void,^S even though 
the petition is subsequently dismissed for lack of 
jurisdiction.®^ 

§ 706. Dismissal or Abatement 

The tax court may, for good cause shown, dismiss 
a petition for redetermination of a tax deficiency, but 
such petition is not abated by tne death of the petitioner 
so as to require the institution of new proceedings by 
his personal representatives. 

The tax court may for good cause shown dismiss 
a petition for redetermination of a tax deficiency.'^ 
Such a petition is not abated by the death of the 
petitioner so as to require the institution of new 
proceedings by the personal representatives of de- 
cedent.2 

§ 707. Trial or Hearing 

The taxpayer and the commissioner of Internal rev- 

9S. U.S—American Elquitable Assur. 

Co. of New York v. Helvering, C 
C.A., 68 F.2d 46—U. S. v. Barber 
DC.Md., 25 F.Supp. 197—U. S. v. 

Barber, D.C.Md., 24 F.Supp. 229. 

99. U.S—Annerican Equitable Assur. 

Co. of New York v. Helvering, C. 

C.A.. 68 F2d 46—U. S. v. Barber. 

B.C.Md.. 25 F.Supp. 197. 

If petition is not flloa. seasonably, 
within the period aulhori 2 (=*d by stat¬ 
ute, the commissioner may forth¬ 
with thereafter make the assessment, 
but, if the commissioner does not 
make the assc.ssment before the pe¬ 
tition is filed, he may not thereafter 
make it while the case is pending be¬ 
fore the tax court, even though the 
court sub.sequently dlsmis.ses the 
petition for want of jurisdiction be¬ 
cause the petition was not timely 
filed.—U. S. V. Barber, D.C.Md., 24 
F.Supp. 229. 

1. Dismissal for failnr© to prosecute 
held error where there was no such 
failure, petitioner was not present, 
and no such motion was pending.— 

Fisher V. C. I. 

640. 

Dismissal of petition not seasonably 
filed see supra § 703. 

2. U.S.—Rusk V. C. I. 

F.2d 428. 

Pormal notice to personal repre¬ 
sentatives of their substitution was 
held unnecessary where they sub¬ 
mitted to jurisdiction.—Rusk v. C. I. 

R., supra. 

3. U.S.—Harrison v. C. I. R., C.C.A., 

107 F.2d 341. 

XTotioe to attorney of taxpayer was 
held to bind taxpayer, as against 
contention that at time notice was 
received attorney no longer repre¬ 
sented the taxpayer whore the tax¬ 
payer had not so informed the court 
—Brooks v. Driscoll, C.C.A.Pa,, 114 
F.2d 426. 

4. U.S.—-Harrison v. U X 3^*, CC-A., 

107 FJd 341. 


enue are entitled to a reasonable opportunity to be heard 
in the presentation of evidence and argument at a trial 
or hearing In which the tax court acts as the trier cf fact 
and is guided by rules of fair play and general principles 
governing trials in regular courts. 

Under the Internal Revenue Code, 26 U.S.CA. 
§ 1116, and similar statutes, the taxpayer and the 
commissioner of internal revenue must be given no¬ 
tice and an opportunity to be heard on any proceed¬ 
ing instituted before the tax court.® Such statutes 
contemplate a reasonable opportunity to be heard 
in the presentation of evidence and argument.*^ 

On proper presentation, issues of fact are tried de 

novo.® The tax court itself acts as the trier of 
facts,® and, as such, is under a duty to weigh the 
evidence,'^ fairly and judicially,® to draw proper in¬ 
ferences,® adopt the appropriate rule of accounting, 

—Saxman Coal Coke Co. v. C. I. 

R.. C.C.A., 43 F2d 556. 

Weight and sufficiency of evidence 

see supra 601-693. 

The credibility of witnesses rests 
in the di.scretion of the tax court.— 
South Alabama Land Co. v. C. I. R., 
C.C.A.Ala., 104 F.2d 27. 

8. U.S.—Oak Woods Cemetery Ass'n 
V. C. I. R.. C.C.A., Ill F.2d 863— 
Schuh Trading Co. v. C. I. R., C. 
C.A., 95 F.2d 404. 

The substance, and not merely the 
form of the transactions disclosed by 
the evidence should he considered.— 
Phelps V. C. I. R., C.C.A.. 54 F 2d 289, 
certiorari denied 52 S.Ct. 458, 285 
US. 558. 76 L.Ed. 946. 

Adoption by tan court of parties" 
interpretation of agreement was held 
justified.—Brush-Moore Newspapers 
V. C. I. R., C.C.A, 95 F.2d 900, certio¬ 
rari denied 59 S.Ct. 74, 305 U.S. 615, 
392. 

Documents In files 

Where genuineness of documents 
bearing signature was disputed, tax 
court properly made comparisons 
with other papers in files bearing sig¬ 
nature of ostensibly the same person. 
—Wausau Sulphate’ Fibre Co. v. C. I. 
R., C.C.A., 61 F.2d 879. 

9. U.S.—Helvering v. National Gro¬ 
cery Co., 68 S.Ct. 932, 304 U.S. 282, 
82 D.Ed. 1346—Snyder v. C. I. R.. 
CC.A., 148 F.2d 385—Hirsch v. C. 
I. R., C.C.A., 124 F.2d 24. 

Failure to present evidence within 

power of commissioner to produce 
warranted inference that, if such 
evidence were produced, it would be 
unfavorable to the commissioner.— 
Kehoc V. C. I. R., C.C.A., 106 F.2d 
652, reversed on other grounds 60 S. 
Ct. 649, 309 U.S. 277. 84 D.Ed. 751. 

Tax court held not warranted la 
assuming consideration, other than 
that recited in stipulation, existed.— 
C. I. R. V. Matheson, C.C.A.Fla., 82 
F.2d 380. 


R., C.C.A., 149 F.2d 


R., C.C.A., 63 


Stipulation equivalent to hearing 
Signing and filing with tax court of 
stipulation agreeing to deficiency is 
equivalent of hearing within statute. 
—Bankers’ Reserve Life Co. v. U. S.. 
Ct.Cl., 44 F.2d 1000. certiorari denied 
51 S.Ct. 485, 283 U.S. 836, 75 L.Ed. 
1448. 

5. U.S.—Helvering v. Cannon Val¬ 
ley Milling Co., C.C.A., 129 F.2d 
642. 

Review of questions of fact general¬ 
ly see infra § 710. 

Duty is imposed on tax court, 
where a petition is seasonably filed, 
to hear and determine the case, not 
exclusively on the record made be¬ 
fore the commissioner, but on addi¬ 
tional evidence to be submitted on 
the issues made.—Board of Tax Ap¬ 
peals V. U. S. ex rel. Shults Broad 
Co.. 37 F.2d 442, 69 App.D.C. 161. 
certiorari denied U. S. ex rel. Shults 
Bread Co. v. Board of Tax Appeals. 
50 S.Ct. 246. 281 U.S. 731, 74 L.Ed. 
1147, 

Depreciation allowance 

Issue on appeal Irom commission¬ 
er’s determination of properly depre¬ 
ciation allowance is not correctness 
thereof on evidence before commis¬ 
sioner, but reasonable allowance un¬ 
der facts presented to tax court.— 
379 Madison Ave. v. C. I. R., C.C.A., 
CO F.2d 68. 

6. U.S.—Hormel v. Helvering, 61 S. 
Ct. 73 9, 312 U.S. 552, 85 L.Ed. 1037 
—Snyder v. C. I. R-, C.C.A., 148 F. 
2d 386—Helvering v. Talbott’s Es¬ 
tate, C.C.A., 116 F.2d ICO. 

7. U.S.—Holvering v. National Gro¬ 
cery Co., 68 S.Ct. 932, 304 U.S, 282, 
82 L.Ed. 1346—Miller Mfg. Co. v. 
C. I. R., C.C.A., X49 F.2d 421—Sny¬ 
der v. C. I. R., C.C.A., 348 F.2d 386 
—Hirsch v. C. I. R., C.C.A., 124 F. 
2d 24—l^rlend v. C. I. R., C.C.A., 
X02 F.2d X63—Belridge Oil Co. v. 
a I. R., C.C.A., 86 F.2d 762—-Stiles 
V. a X R*, C.aA.Fla„ 69 F.2d 96X 
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if necessary,!^ and apply the law to the facts.^^ 
The determination of the value of property in¬ 
volves a question of discretion calling for sound 
and reasonable judgment having as its basis due 
and proper consideration of all relevant facts and 
circumstances.^^ On such determinations, the tax 
court may reject the opinions of experts,and 
may call to its aid any general knowledge it may 
have of the subject matter,although, ordinarily, 
the tax court cannot properly consider matters not 
in evidence.i^ However, the tax court may and 
should require the production of additional evi¬ 
dence when it appears that it cannot do justice to 
the taxpayer by reason of deficiencies in the rec¬ 
ord before it.^® 

Reception of evidence. The rules properly gov¬ 
erning the reception of evidence before the tax 


court are rules of common sense and fair play.^*^ 
This does not, of course, exclude the application of 
general rules governing the reception of evidence 
in trials generally, as discussed in the C.J.S. title 
Trial §§ 55-156, also 64 C.J. p 109 note 70—p 232 
note 84,1^ and the parties should be allowed full 
opportunity to introduce all competent and rele¬ 
vant evidence to support their allegations.^^ 

Continuances. The granting or refusal of con¬ 
tinuances rests in the sound discretion of the tax 
court.20 

On a hearing to compute the tax after the tax 
court has heard and determined the issues raised 
on the merits, under a rule of practice so provid¬ 
ing, no argument will be heard on, or consideration 
given to, any new issues.^i 


10. U.S.—Repplier Coal Co. v. C. I. 
R., C.C.A., 140 F2a 554, certiorari 
denied 65 S.Ct. 35, two cases, 323 
U.S. 736. 89 U.Ed. 590. 

11. U.S.—^Helvering v. American 
Dental Co., 63 S Ct. 577, 318 U.S 
322, 87 L.Ed. 785—Hormel v. Hel¬ 
vering. 61 S.Ct. 719, 312 U.S. 552, 
85 L.Ed. 1037. 

12. U.S.—Oak Woods Cemetery 
Ass'n V. C. I. B.. C.C.A.. Ill P.2d 
863—Friend v. C. I. R., 102 F.2d 
153—Nachod & U. S. Signal Co. v. 
Helvering, C.C.A., 74 F.2d 164. 

Size of blocks of stock transferred 

was held properly considered m de¬ 
termining value, notwithstanding 
treasury regulation providing that 
value should be determined by ascer¬ 
taining market value of a single 
share of stock.—Helvering v. Kimber¬ 
ly, C.C.A., 97 F.2d 433. 

Stock of close corporation 

In determining the fair market 
value of stock of close corporation 
for estate tax purposes, the lax 
court, as far as disclosed by evidence, 
was required to consider the com¬ 
pany’s net worth, earning power, div¬ 
idend-paying capacity, and all other 
relevant factors, and the fact that 
the court found that corporate stock, 
in which decedent had an interest, 
had a fair market value equal to 
corporation’s net worth did not show 
that court had disregarded corpo¬ 
ration’s income tax situation.—Bank 
of California, National Ass'n v. C. I. 
R., C.C.A., 133 P.2d 428. 

13. U.S.—Rogers v. Helvering, C.C. 
A., 107 P.2d 394—Whitlow v. C. 1. 
R., C.C.A., 82 P.2d 569—Stiles v. 
C. I. R., C.C.A.Fla., 69 P.2d 951. 

14. U.S.—Grand Rapids Store Equip¬ 
ment Corporation v. C. I. R., C.C.A., 
59 P.2d 914. 

15. U.S.—Tate v. C. I. R., C.C.A., 97 
F.2d 65S, certiorari denied 59 S. 


Ct. 106, two cases, 305 U.S. 639, 83 
L.Ed. 412. 

D.C.—American Auto Trimming Co.. 
Michigan, v. Lucas, 37 P.2d 801, 
59 App.D.C. 171. 

Parties cannot complain of court's 
failure to consider matters not dis¬ 
closed by the evidence.-—Bank of 
California, National Ass'n v. C. I. 
R.. C.C.A.. 133 F.2d 428. 

le. U.S.—Ray W. Torrey Co. v. C. 
I. R., C.G.A.. 84 r.2d 659—Under¬ 
wood V. C. I. R., C.C.A., 66 F.2d 67. 
Wliere amounts taxed obviously 
represented gross, rather than net, 
income, the tax court should have 
deferred decision until introduction 
of testimony showing deductions to 
which taxpayer was entitled, and 
then have redetermined deficiency.— 
Underwood v. C. 1. R., supra. 

17. U.S.—Bay W. Torrey Co. v. C. 
I. R., C.C.A., 84 F.2d 659. 

13, Xiimiting offer of evidence 

It is usual in offering evidence for 
a specific purpose to limit the offer 
in some way, but where the issues 
before the tax court are clear, that 
is not always necessary.—Snell Isle 
V. C. I. R., C.C.A., 90 F.2d 481, cer¬ 
tiorari denied 58 S.Ct. 120, 302 U.S. 
734, 82 L.Ed. 568. 

Order of proof; rebuttal 
Ordinarily, the tax court will ex¬ 
clude on rebuttal all evidence which 
has not been made necessary by the 
opponent’s case, but the court may, 
in Its discretion, in the interest of 
justice relax this rule.—Friend v. C. 
1. R., C.C.A., 102 F.2d 153. 

Xfvidence inadmissible in part 

Where evidence is offered as a 
whole and part of it is inadmissible, 
the tax court may, in its discretion, 
reject the entire evidence.—Chiquita 
Min. Co. v. C. I, R., C.C.A., 148 F.2d 
306. 


Objection to evidence 

(1) The party opposed to the 
admission of evidence should make 
a proper objection thereto.—Helver¬ 
ing V. Kimberly, C.C.A., 97 F.2d 433. 

(2) The government which is a 
stranger to a written instrument can¬ 
not object to parol evidence on the 
ground that it varies the written 
instrument.—C. I. R. v. Berkeley Hall 
School, C.C.A., 84 F.2d 639. 

19. U.S.—Royal Highlanders v. C. I. 
R., C.C.A., 138 F.2d 240—Ingraham 
V. C. I. R.. C.C.A., 119 F.2d 223— 
Johnson v. C. I. R., C.C.A., 88 F.2d 
952—Ray W. Torrey Co. v. C. I. 
R., C.C.A., 84 F.2d 659. 

On rehearing, taking of testimony 
was properly limited to additional 
and inconsistent allegations of tax¬ 
payer's amended petition.—Davidson 
V. C. 1. R.. C.C.A., 91 P.2d 516. 

Exclusion of Irrelevant evidence 
held not error.—Regensburg v. C. I. 

R, C.C.A., 144 F.2d 41, certiorari de¬ 
nied 65 S.Ct. 272, five cases. 323 U. 

S. 783, 89 L.Ed. 625—Vim Securities 
Corporation v. C. I. R., C.C.A., 130 
F.2d 106, certiorari denied 63 S.Ct 
260, 317 U.S. 68G, 87 L.Ed. 530. 

20. U.S.—Chiquita Min. Co. v. C. I. 

R. , C.C.A., 148 I^.2d 30G. 

Discretion abused by refusal 
U.S.—Lantz Bros. v. C. 1. R., C-C-A., 

139 F.2d 192. 

Discretion not abused by refusal 
XJ.S.—Chiquita Min. Co. v, C. I. R., 
C.C.A., 148 P.2d 306—Hobby v. C. 
I. R., C.C.A.Tex., 97 F.2d 731. 

21- U.S.—Quintana Petroleum Co. v. 
C. I. R., C.C.A.Tex, 143 F.2d 688, 
followed in Cullen v. C. I. R., 143 
F.2d 594—Strother v. C. I R., C. 
C.A., 55 F.2d G26, affirmed I?ankers 
Pocahontas Coal Co, v. liurnot, 63 

S. Ct 160, 287 U.S. 308, 77 L.lOd. 
326, and Strother v. Burnet, 03 S. 
Ct. 162, 287 U.S. 314, 77 L.Ed. 330, 
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Trial by division or whole court. It is usual in 
the hearing of cases before the tax court to have 
the evidence taken before a division, consisting of 
one member,22 whose decision under the Internal 
Revenue Code, 26 U.S.C.A. § 1118, and similar 
statutes, is subject to review by the whole court.22 

§ 708. Scope and Extent of Review 

The tax court has broad revisory powers which per¬ 
mit it to consider both law and facts and investigate 
anew and decide all questions relating to the tax lia¬ 
bility of the petitioner for the year for which a deficiency 
was found. 

The tax court in matters within its jurisdiction 
has broad revisory powers.^^ It considers both law 
and facts,25 and may investigate anew the issues 


between the government and the taxpayer.26 It 
has full authority under the Internal Revenue Code, 
26 U.S.C.A. §§ 272 (e), 322 (d), and similar stat^ 
utes, to decide all questions relating to the tax lia¬ 
bility of the petitioner for the year or years for 
which a deficiency was found.27 To that end, it 
may determine whether or not transactions which 
are apparently separate are to be viewed as a 
whole,28 and under the Internal Revenue Code, 26 
U.S.C.A. § 272 (9), and similar statutes, it may 
consider such facts with relation to the taxes for 
other taxable years as may be necessary to rede¬ 
termine the amount of such deficiency,29 but it has 
no jurisdiction to determine whether or not the 
tax for any other taxable year has been overpaid 
or underpaid.20 


Validity of rule see supra § 698. 
Time for amendments to pleadings 
see supra § 704. 

Stipulation filed ‘before liearing* or 
computation held properly considered 
—Strother v. C. 1 R., C.C.A., 55 F.2d 
626, affirmed Bankers Pocahontas 
Coal Co. V. Burnet. 53 S Ct. 150, 287 

U. S. 308, 77 L.Ed. 325, and Strother 

V. Burnet. 53 S.Ct. 152, 287 U.S. 314, 
77 L.Ed. 330. 

22. U.S.—Davidson v. C. I. R., C.C. 
A.Tex., 91 F.2d 516. 

Death of one and resigmation of 
another member held not to require 
trial de novo, since tax court may 
enter judgment on findings of a sin¬ 
gle member.—Davidson v. C. I. R., 
supra. 

23. U.S.—Davidson v. C. I. R., su¬ 
pra. 

Tho power to call for a review by 
whole court rests with presiding 
judge.—Sisto Financial Corp. v. C. I. 
R., C.C.A., 149 P.2d 268. 

Tlio powers of the whole court are 
not limited by the statutory provi¬ 
sions respecting the powers of a 
division.—Foss v. C. I. R., C.C.A., 75 
F.2d 326. 

24. U.S.—Michael v. C. I. R., C.C.A., 
75 F.2d 96'6. certiorari denied 66 
S.Ct. 89, 20-6 U.S. 579, 80 L.Ed. 409. 

D.C.—Blair v. Oesterlein Machine 
Co., 17 F.2d 663, 67 App.D.C. 75, 
modified on other grounds 48 S. 
Ct 87, 27'5 U.S. 220, 7 2 L.Ed. 24 9. 
Its jurisdiction is not appellate "but 
revisory 

D.C.—13oard of Tax Appeals v. U. S. 
ex rel. Shulls Broad Co., 37 F.2d 
442, 69 App.D.C. 161, certiorari de¬ 
nied U. S. ox rel. Shults Bread Co. 
V. Board of Tax Appeals, 60 S.Ct 
246, 281 U.S. 731, 74 L.Ed. 1147. 
2a U.S.—Dobson v. G. 1. R., Minn., 
64 S.Ct 239, 320 U.S, 489, 88 L.Ed. 
24 8, rehearing denied 64 S.Ct 495, 
321 U.S. 281, 88 L.IM. 691, mandate 
conformed to CO.A., Helvering v. 


Collins' Estate, 142 F.-2d 454, and 
Helvering v. Dobson, 142 P.2d 454, 
two cases—West v. C. I. R., C.C 
A.Tex. 150 F.2d 723, certiorari de¬ 
nied 66 S Ct 4S8, rehearing denied 
66 S.Ct 679, first case, certiorari 
denied 66 S.Ct 489, first and sec¬ 
ond cases, fehearing denied 66 S. 
Ct 679, second and third cases, 
certiorari denied 66 S Ct 489, third 
case, rehearing denied 66 S Ct 680. 
Review of questions of law and of 
fact see infra § 710. 

26. U S.—Blair v. Oesterlein Co., 
AppDC., 48 S.Ct 87. 275 U.S. 220, 
72 LEd. 249—Acer Realty Co. v. C. 
I. R., C.C.A., 132 F.2d •512—D. W. 
Klein Co. v. C. I. R., C.C.A., 123 P. 
2d 871, certiorari denied S. W. 
Klein Co. v. Helvering, 62 S.Ct. 
907, 315 U.S. 819, 86 LEd. 1216. 

Trial de novo see supra § 707. 

The tax court is not bound by the 
theory or reasons assigned by the 
commissioner for his decision.—Ben¬ 
nett V. C. I. R., C.C.A., 139 F.2d 9'61 
—Acer Realty Co. v. C. I. R., C.C A., 
132 F.2d 512—Connelly v. C. I. R., C. 
C.A., 121 F.2d 686 —C. I. R. v. Dal¬ 
las' Estate, C.C.A., 110 F.2d 743. 

27. U.S.—Cook V. U. S., C.C.A.Tex., 
108 F.2d 804, certiorari denied 60 
S Ct 1079, 310 U.S. 636, 84 L.Ed. 
1406—Ventura Consol. Oil Fields 
V. Rogan, C.C.A.Cal., 86 F.2d 149, 
certiorari denied Rogan v. Ven¬ 
tura Consol. Oil Fields, 57 S.Ct 
610, 300 U.S. 672, 81 "LEd. 878— 
Michael v. C. I. R., C.C.A., 75 P. 
2d 9G'6, certiorari denied 56 S.Ct 
89, 296 U.S. 579, 80 L.Ed. 409— 
Bankers’ Reserve Life Co. v. U. 
S., CtCL, 4i F.2d 1000, certiorari 
denied 51 S.Ct 4-85, 283 U.S. 836, 
7’5 Tj.Ed. 1448—Peerless Woolen 
Mills V. Rose, C.C.A.Ala., 28 F.2d 
061 —Rubel Corpoi'ation v, Ras- 
quin, D.C.N.Y., 43 F.Supp. Ill, af¬ 
firmed aC.A., 132 F.2d 640. 
Credits to which the taxpayer may 

be entitled can bo decided.—^Ameri¬ 
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can Woolen Co. v. U. S., Ct.Cl., 21 P. 
Supp. 1021, motion denied 21 F.Supp. 
125, certiorari denied 58 S.Ct 1054, 
304 U.S. 581, 82 LEd. 1544, certio¬ 
rari denied 58 S Ct 1055, 304 U.S. 
'581, 82 L.Ed. 1544. 

Whether grantor of trust remains 
the owner of corpus so that income 
IS taxable to him is question for ju¬ 
dicial determination by the tax 
court—C. I. R V, Berolzheimer, C.C. 
A., 116 F.2d 628. 

Counsel’s impromptu statement 
before tax court as to commission¬ 
er’s contention cannot limit board 
in determining taxpayer’s liability 
from stipulated facts.—Hutton v. C. 
1. R., C.C.A., 59 P2d 66. 

■Under the Revenue Act of 1924 
the tax court could not adjudicate 
total liability of taxpayer appealing 
from deficiency determination.—Old 
Colony R. Co. v. U. S., D.C.Mass., 27 
F.2d 994. 

28. U.S.—Dobson v. C. I. R., Minn., 
64 S.Ct. 239, 320 U.S. 489, 8'8 L.Ed. 
248, rehearing denied 64 S.Ct. 495, 
321 U.S. 231, 88 L.Ed. 691, man¬ 
date conformed to, C.C.A., Helver¬ 
ing V. Collins’ Estate, 142 F.2d 
454, and Helvering v. Dobson, 142 
F.2d 454, two cases. 

29. U.S.—Dobson v. C. I. R., >64 S.Ct. 
239, 320 U.S. 489, 88 L.Ed. 248, re¬ 
hearing denied 64 S Ct. 495, 321 U. 
S. 231, 88 L.Ed. 691, mandate con¬ 
formed to, C.C.A., Helvering v. 
Collins' Estate, 142 F.2d 454, and 
Helvering v. Dobson, 142 F.2d 454, 
two cases. 

30 . U.S.—C. I. R. v. Gooch Milling 
& Elevator Co., '64 S.Ct. 184, 320 
U.S. 418, 88 L.Ed. 139—Fisher v. 
C. I. R., C.G.A., 149 F.2d '540—C. I. 
R. V. Forest Glen Creamery Co., 
C.C.A., 98 P.2d 968, certiorari de¬ 
nied Forest Glen Creamery Co. v. 
0. I. R., 59 S.Ct. 487, 306 U.S. 639, 
83 L.Ed. 1039—9 60 Park Ave. Co. 

I V. Anderson, D.C.N.Y., 22 F.Supp. 
138. 
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More specifically, under the Internal Revenue 
Code, 26 U.S.C.A. § 272 (e), governing income tax 
deficiencies,and § 871 (e), governing estate tax 
deficiencies,32 and similar statutes, the tax court 
has jurisdiction to determine the correct amount of 
the deficiency, even if the amount so redetermined 
is greater than the amount of the deficiency found 
by the commissioner, notwithstanding the statute of 
limitations has run,32 and under § 322 (e), and 
similar statutes, if the court finds that the taxpay¬ 
er has made an overpayment, it may determine the 
amount of such overpayment,34 but, although the 
contrary has been stated,3^ it has no authority to 
order a refund or a credit.3S 

The tax ccurt^s reviewing power extends to mat¬ 
ters calling for the exercise of judgment and dis¬ 
cretion by the commissioner, 37 and is not limited 
by statutory impositions of secrecy, 33 but does not 
include matters of procedure not affecting the 
amount or justice of the tax which the taxpayer 
will ultimately be required to pay.39 Moreover, its 
reviewing authority is limited to questions relating 
to the specific type of tax liability on which the 
claimed deficiency is based.43 Thus, the tax court is 
without authority to review tax liability for excess 
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profits taxes, where the deficiency relates to ordi¬ 
nary income taxes.41 

The tax court will not consider moot questions,^2 
or issues not raised by the pleadings, as discussed 
supra § 704, and, in the absence of fraud or con¬ 
spiracy to evade taxes, it will not disturb the judg¬ 
ments or orders of other courts.^3 

§ 709. Presumptions and Burden of Proof as 
to Findings of Commissioner 

a. General rules 

b. Applications of rules 

a. General Rules 

In general, the determinations cf the commissioner of 
Internal revenue are presumptively correct, and the 
burden of proving otherwise is on the taxpayer. 

In proceedings in the tax court to review a de¬ 
termination of the commissioner of internal reve¬ 
nue, under Rules of Practice, rule 32, before the 
tax court of the United States, 26 U.S.C.A. follow¬ 
ing § 5011, except as to new matter asserted by 
the commissioner, the burden of proof is on the pe- 
titioner.44 More specifically, in such proceedings 
the findings and determinations of the commission¬ 
er are presumptively and prima facie correct,46 
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31. ir.S.— C. r. R. V. Dallas’ Estate, 
C.C.A., 110 P.2d 743—Ventura Con¬ 
sol. Oil Fields v. Rogran, C.C.A.CaL, 
86 F.2d 149, certiorari denied Bo¬ 
gan V, Ventura Consol. Oil Fields, 
57 S.Ct. 610, 300 U.S. 672, 81 L. 
Ed. 878—Helvering v. Edison Se¬ 
curities Corporation, C.C.A., 78 P. 
2d S5—Michael v. C. I. R., C.C.A., 
'75 P.2d 966, certiorari denied 56 
S.Ct. 89, 29'6 U.S, 579, 80 L.Ed. 409 
—Davison v. C. I. R , C.C.A., 60 F. 
2d 50—Peerless Woolen Mills v. 
Rose, C.C.A.Ga., 28 F.2d 6'61—Olds 
& Whipple v. U. S., Ct.Cl., 22 F. 
Supp. 809. 

D.C.—Cement Gun Co. v. C. I. R., 36 
F.2d 107, 69 App.D.O. 121, 

Form, and necessity of claim for in¬ 
crease see supra § 704. 

Under the Ravesiue Act of ia24 the 
tax court was without authority to 
increase deficiency.—American Se¬ 
curity & Trust Co. V. Tait, D.C.Md., 
5 F.Supp. 337. 

32. U.S.—Weiller v. C. I. R., C.C.A,, 
64 F.2d 480—Liebes v. C. 1. R., C. 
C.A„ 63 F.2d 870, 92 A.L.R. 938. 

33. U.S.—C. I. R. V. Dallas’ Estate, 
aC-A., 110 P.2d 743—Liebes v. C. 
1. R., C.C.A., 63 F.2d 870, 92 A.L.R. 
938. 

34. U.S.—Gould Paper Co. v. C. I. 
R., C.C.A., 72 F.2d 698—National 
Fire Ins. Co v U. S., Ct.Cl., -52 P. 
2d 1011—Peerless Woolen Mills v. 
Rose, C.C.A.Ga., 28 F.2d 661—Carv¬ 
er V. U. S., Ct.Cl., 27 F.Supp. 60*8. 


35. U.S.—Peerless Woolen Mills v. 
Rose, C.C.A.Ga.. 28 F.2d 661. 

36. U.S.—U. S. ex rel. Girard Trust 
Co, V. Helvering, App.D.C., 57 S. 
Ct. 855, 301 U.S. 540, 81 L.Ed. 1272. 

37. U.S.—Welch V. Obispo Oil Co., 
67 S.Ct. 684, 301 U.S. 190, 81 L.Ed. 
1033—Blair v. Oesterlein Mach. 
Co., App.DC., 48 set. -87, 275 U. 
S. 220, 72 L.Ed. 249—Con P. Cur¬ 
ran Printing Co. v. U. S., Ct CL, 14 
F.Supp. 63S, certiorari denied ’57 
S.Ct. 788, 301 U.S. 686, 81 L.Ed. 
1343. 

AidDitrary rejection of regular 
method of accounting held subject 
to review.—Russell v. C. I. R., C.C. 
A., 45 F.2d 100. 

Whether commissioner abused dis¬ 
cretion in not allowing charge off of 
bad debt should have been reviewed 
by tax court.—-C. I. R. v. Liberty 
Bank & Trust Co., C.C.A., 59 F.2d 
•320. 

Acts within, and not in abuse of, 
discretion vested in commissioner 
held not subject to review.—Burnet 
V. Bank of Italy, C.C.A., 46 P.2d 629, 
certiorari denied Bank of Italy v. 
Burnet, 61 S.Ct. 493, 283 U.S. 846, '75 
L.Ed, 1455. 

38. U.S.—Blair v. Oesterlein Mach. 
Co., App.D.C., 48 S.Ct. 87, 276 U.S. 
220, 72 L.Ed. 249. 

38. Reasons for jeopardy assess¬ 
ment 

Refusal of tax court to inquire in¬ 
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to the reasons which formed the ba¬ 
sis of the commissioner’s belief that 
the assessment or collection of the 
deficiency would be jeopardized by 
delay was held proper.-—Veeder v. C. 
I. R., C.C.A., 36 F.2d 342. 

40. U.S.—Superheater Co, v. C. I. 
R., C.C.A., 125 P.2d 514. 

41. U.S.—Superheater Co. v* C. I. 
R., supra. 

42. U.S.—National Weeklies v. €. I. 
R., C.C.A., 137 F.2d 39—Morgan v. 
Helvering, C.C.A., 117 F.2d 334. 

43. U.S.—Frederich v. C. I. R., C.C. 
A.Fla., 145 P.2d 706, 157 A.L.R. 
841. 

44. U.S.—Athens Roller Mills v. C. 
I. R., C.C.A., 136 F.2a 125—Under¬ 
wood V. C. I. R., C.C.A., 56 F.2d 67. 

45. U.S.—Oberwinder v. C. 1. R., C. 
C.A., 147 F.2d 255—Hord v. 0. 1. 
R., CC.A., 143 lL2d 73—Lenox 
Clothes Shop v. C. I. R., C.C.A., 139 
F.2d 66—San Joaquin Brick Co. v. 
O. I. R., C,C.A,, 130 F.2d 220— 
Willkie V. C. I. R., C.C.A., 127 F.2d 
953, certiorari denied 63 S.Ct. 68, 
317 U.S. 650, 87 L.Ed. 530—Cory v. 
O. I. R., C.C.A., 12'6 P.2d 689, cer¬ 
tiorari denied 63 S.Ct. 34, 317 U.S. 
642, 87 L.Ed. 517—Hirsch v. C. I. 
R., C.C.A., 134 F.2d 24—Allen v. 
C. I. R., C.C.A., 117 F.2d 364—Fos¬ 
ter V. C. I. R., C.C.A., 112 F,2d 109 
—Rogers V. C. I. R., C.C.A., Ill 'F. 
2d 987—Herskovits v. C. L R., C.C. 
A., 110 F.2d 272—Alien v. C. t JBL. 
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and the taxpayer has the burden of proving the 
findings and determinations incorrect.^^ There is 
also a presumption that the commissioner perform¬ 
ed his duty, and acted on all the facts before him;^*^ 
and the presumption of correctness applies not only 
to the actual determination, but also to all findings 
which are necessarily included in the determina- 
tion.^s However, once the taxpayer has met the 
burden of proof of establishing that the commis¬ 
sioner’s determination is erroneous, the burden of 
going forward shifts to the commissioner.^^ 


Presumptions and burden of proof as to tax pro¬ 
ceedings generally are considered supra §§ 677-687. 

Proof of correct tax Uahilify, While in some cas¬ 
es it has been held that the taxpayer’s burden in¬ 
cludes proof of facts from which a correct deter¬ 
mination of the tax can be made,^® it has also been 
held that the taxpayer does not have the burden 
of proving the correct amount that may be charged 
against him in proceedings for review of the com¬ 
missioner’s assessment,51 as distinguished from pro- 


C.C.A., 107 F.2d lot—E. Wag:ner & 
Son V. C. T. R. C.C.A., 93 F.2d 816 
—French Dry Cleaning Co. v. C. 1. 
R.. C.C.A.Ga.. 72 F.2d 167~Wyo- 
ming Inv. Co. v. C. 1. R., CCA.. 70 
P.2d 191—Atlantic Bank & Trust 
Co. V. C. I. R.. C.C.A.. 59 F.2d 363 
—Louisville Cooperage Co. v. C. I. 
R.. C.C.A., 47 F 2d 599, certiorari 
denied 52 S.Ct. 13, 2S4 U.S. 630. 76 
L.Ed. 536—Taplin v. C. 1. R., C.C 
A.. 41 F.2d 4 54—.\ustin Co. v. C. I. 
R., C.C.A., 3’5 F2d 910, certiorari 
denied Austin Co v. Lucas. 50 S. 
Ct. 249. 281 U.S. 7.35, 74 L.Ed. 1150 
—Green’s Advertising Agency v. 
Blair, C.C.A., 31 F 2d 96—Avery v. 
C. I. R, C.C.A Ga., 22 F.2d 6, 55 
A.L.R. 1277—E. C. Palmer & Co. v. 

U. S.. DC La., 57 F.Supp. 233. 

D.C.—Continental Oil Co. v. Helver- 

Jng. 100 P3d 101, 69 App.D.C. 236 
—Xeiman-Marcus Co. v. Lucas, 41 
F.2d 300, 59 App.D C. 32S. 

R-asscsEmont on aoconn* of error 
Jn the fl'st asse.ssment will not be 
presumed to be correct, without af¬ 
firmative proof on the part of the 
government that there wa.s error in 
the original assessment, or at least 
without proof that prior to the re- 
a.ssessment it had b(‘on ascertained 
by the as.scKsor chat there was such 
error.—Barker v, White, C.C.N.Y., 2 
F.Cas.No.996, 11 Blatchf. 445, 19 Int. 
Rev.Rec. 117. 

4t3. U.S.—Lynch’s Estate v. .C. I. R.. 
O.C.A., 150 F.2d 747. certiorari de¬ 
nied 66 S.Ct. 336—Oberwinder v. C. 
I. R., eC.A., 147 F.2d 255—Fiord v. 
C. I. R., C.C.A.. 14 3 F2d 73--C. I. 
R. V. Timken, C.C.A., 141 F.2d 625 
—Brown v. C. I. R.. C.C.A., 141 F. 
2d 307, certiorari denied 65 S.Ct. 
41, 323 U.S. 714, 89 L.Ecl. 575—Na¬ 
tional Weeklies v. C. I. R., C.C.A., 
137 P.2d 39—Greenwood v. C. I. R., 
C.C.A., 134 P.2d 915—Worcester 

County Trust Co. v. C. I. R., C.C. 
A., 134 F.2d 678—Bank of Califor¬ 
nia, National Ass’n, v. C. I. R., C. 
CA., 133 F.2d 428—Hague Estate 

V. C. I. R., C.C.A., 132 F.3d 775, 
certiorari denied 63 S.Ct. 983, 318 
U.S. 787, 87 L.Ed. 1164—San Joa¬ 
quin Brick Co. V. C. 1, R., C.C.A., 
1*30 F.2d 220—Chicago Stock Yards 
Co. r. q, 1, R., C.C.A., 129 F.2d 937. 


reversed on other grounds Helver- j 
ing V. Chicago Stock Yards Co., 63 
S.Ct. 843, 318 U.S. 693, 87 L Ed 
1086—Willkie v. C. I. R., C.C.A.. 
127 P.2d 953. certiorari denied 63 
S.Ct. 58, 317 U.S. 659. 87 L Ed. 530 
—Farmer v. C. I. R., C.C.A., 126 
F.2d 542—Forbes v. Hassett, C.C.A. 
Mass., 124 F.2d 925—Lumaghi Coal 
Co. V. Helvering, C C.A., 124 F.2d 
645—Hirsch v. C. 1. R., C.C.A., 124 
F.2d 24—Allen v. C. I. R., C.C.A.. 
117 F2d 364—Foster v. C. I. R., C. 
C.A.. 112 F.2d 109—Kenney v. C. I. 
R., C.C.A.La., Ill F2d 374—Allen 
V. C. I. R., CCA., 107 F2d 151— 
Gowran v. C. I. R., C.C.A., 87 F. 
2d 125, rever.<?ed on other ground.«« 
58 S.Ct. 154. 302 U.S. 238. 82 L.Ed. 
224, rehearing denied 58 S.Ct. 4 78. 
302 U.S. 781. 82 L Ed. 603—Ander¬ 
son V. C. I R. CCA.. 81 F.2d 4.57, 
101 A.L.R. 676—Taylor v. C. I. R. 
C.C.A., 76 F 2d 904, certiorari de¬ 
nied 56 S.Ct. 108. 296 U.S. 594. 80 
L Ed. 421. rehearing denied 56 S. 
Ct. 167. 296 U.S. 662. 80 L.Ed. 472 
—Wyoming Inv. Co. v. C. I. R., 
CCA., 70 F2d 191—Lunsford v. C. 
I. R., C.C.A., '62 F.2d 740—Mntern 
V. C. I. R., CC.A., 61 F.2d 663— 
Gossett V. C. I. R., C.C.L, 59 F.2d 
365, rehearing denied 60 F.2d 484 
—Sax man Coal & Coke Co. v. C. I. 
R, CC.A., 43 F2d 556—Brunton v. 
C. I. R., C.C.A., 42 F.2d 81, certio¬ 
rari denied Brunton v. Burnet, 51 
S Ct. 101. 282 U.S. 8S9, 75 L.Ed. 
783—Austin Co. v. C I. R., C.C. 
A., 35 F.2d 910, certiorari denied 
Austin Co. V. Lucas, 50 S.Ct. 249, 
281 U.S. 735, 74 L.Ed. ll'oO— 
Brooks V. C: I. R., C.C.A., 35 F.2d 
178—Avery v. C. I R., C C A.Ga„ 
22 F,2d 6, 55 A.L.R. 127 7—E. C. 
Palmer & Co. v. U. S., D.C.La., 57 
F.Supp. 233. 

D.C.—Continental Oil Co. v. Helver¬ 
ing, 100 F.2d 101, 69 Ap-p.D.C. 236 
—Chatham Phenix Nat, Bank & 
Trust Co. V. Helvering, 87 P.2d 
547, 66 App.D.C, 330. 

Burden of showing error in review 
by other courts see infra §§ 737- 
741. 

Bffdct of verillcationi of pleadings 
Taxpayer has burden of proof in 
attacking findings of commissioner 
before the tax court notwithstand¬ 
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ing commissioner’s failure to verify 
answer, where petition has been ver¬ 
ified—Greengard v. C. I. R., C.C.A., 
29 F.2d 502. 

47. DC—Harriton v. Lucas, 41 P. 
2d 429. 59 App.D.C. 340. 

4a U.S.—J. M. Perry & Co. v. C. 1. 

R. , CC.A., 120 F.2d 123. 

40. U.S.—Andrews v. C. I. R.. C.C. 

A.. 13.Ri p 2d 311, certiorari denied 
44 S.Ct. 51, 320 US. 748. 88 'L Ed. 
444, Rain-y v. C I R, 64 S Ct. '51, 
320 TT.S. 748. 88 L Ed. 444. two cas¬ 
es, Stoddard v. C. I. R., '61 S.Ct. 
52. 320 U.S. '748, 88 L.Ei. 444. and 
Andrews v. C. I. R. 64 S Pt. 52, 
320 US. 748. 88 L Ed. 441—Cory v. 
C. I. R, C.C.A., 126 F.2d 689. cer¬ 
tiorari denied 63 S.Ct 34. 317 U.S. 
642. 87 LEd. 517—Nichols v. C I. 
H, C.C.A.. 44 F.2d 157. 
Nontaxahility 

When taxpayer’s proofs fairly 
show nontaxabilitV. bur^^'n of going 
forward is’on commissioner to the 
contrary.—C. I R v l.'saac Winkler 
S:. Bro. Co.. C.C.A., 53 F 2d 580. 

TTndi strlbutefi profits tax 

Where corporate taxpayer claimed 
statutory credit against income on 
which undistributed profits tax is 
imposed on ground that taxpayer 
was expressly restricted from paying 
dividends by a written contract exe¬ 
cuted bv taxpayer, the commi.ssioner 
had burden of proving waiver of 
contract.—Coca Cola Bottling Co. of 
BTvtheviile, Ark, v. C. I. R., C.C.A., 
127 F.2d 430. 

50. U.S.—Bennett v, C. I. R, C.C..\., 
139 F.2d 961—Saxman Coal & Coke 

' Co. V. C, I. R, C.CA., 43 F.2d 556. 

51. U.S.—Worcester County Trust 
Co. V. C. I. R, C.C.A., 134 F.2d 578 
—Hague Estate v C I. 'R, C.C.A., 
132 F.2d 775, certiorari denied 63 

S. Ct. 983, 31-3 U.S. 787. 87 L.Ed. 
1154—Wagner & Son v. C. I. R., 
C.C.A., 93 F.2d 816. 

’’While decisions of the lower 
courts may not be harmonious, our 
attention has not been called to any 
that persuasively supports the rule 
for which the Commissioner here 
contends.”—Helvering v. Taylor, 55 
S Ct. 287, S290, 293 U.S. 607, 79 L.Bd. 
$23. 
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ceedings by the taxpayer for the recovery of taxes 
paid, as considered infra § 901. 

New matter. The commissioner has the burden 
of proof with respect to any new matter pleaded 
in his answer;^2 term '‘new matter'^ as so 

used means new matter pleaded to support an ad¬ 
ditional liability, rather than an additional reason 
for the liability previously determined,since the 
presumption of correctness of the commissioner's 
determination obtains even though the reasons as¬ 
signed before the tax court differ from those as¬ 
signed in the deficiency letters.^^ At any rate, 
after the commissioner has met the burden of proof 
as to new matter, the burden of going forward with 
the evidence is on the taxpayer.55 

Frawi; rcdetermination after closing agreement. 
The presumption in favor of correctness of the com¬ 
missioner's determinations does not extend to his 
determination that fraud existed and under or 
without reference to the Internal Revenue Code, 
26 U.S.C.A. § 1112, or similar statutes, so provid¬ 
ing, where the commissioner charges fraud on the 
part of the taxpayer the burden is on the commis¬ 
sioner to prove that charge, ^7 notwithstanding the 
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general rule of the tax court that the burden of 
proof is on the petitioner.^^ However, the rule that 
the commissioner has the burden of proving fraud 
on the part of the taxpayer does not change the 
well-established principle of law that where a trans¬ 
action is shown to have been consummated by those 
in a fiduciary relationship, with themselves as in¬ 
dividuals, affirmative proof of good faith is re¬ 
quired,particularly where there is a state stat¬ 
ute creating a presumption of bad faith.^^ 

The determination of the commissioner after a 
compromise, settlement, or closing agreement, is 
presumed to have settled all of the t: xpayer's lia¬ 
bility;^^ and since such agreement is final and con¬ 
clusive except where fraud materially affecting the 
determination is shown, if the commissioner allows 
a subsequent deficiency assessment, he has the bur¬ 
den of proving such fraud and the effects there- 
of.62 

Commissioner's repudiation of deficiency notice. 
Where the commissioner has abandoned and re¬ 
pudiated the deficiency notices, the burden rests on 
him to prove the existence and amount of the tax¬ 
able income.®^ 
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52. u.S.—C. I. R. V. Hofheimer’s 

Estate, C-C-A., 149 P.2d 733—Ath¬ 
ens Roller Mills v. C. I. R., C.C. 
A., 136 P.2d 12-5—Cory v. C. I. R., 
C C.A., 126 F.2d 689. certiorari de¬ 
nied '63 S.Ct. 34, 317 US 642. 87 
L.Ed. 517—Hull V. C. L R, C.C.A., 
87 F.2d 260. 

D.C!—Beaumont v. Helvering', 73 F. 
2d 110, 63 App.D.C. 387, certiorari 
denied 55 S.Ct. 512, 294 U.S. 715, 
79 L.Ed, 1248. 

AmBudment of ans-wer after proof 
Notwithstanding* the text rule, 
commissioner of internal revenue, 
after amending' answer to conform 
to facts which had been proved, was 
not required to introduce further ev¬ 
idence.—Hines v. C. I. R., C.C.A., 58 
F.2d 29. 

Commissioner seeking* to set aside 
allowances 

Where commissioner of internal 
revenue allowed deficiencies and 
sought to increase income tax by 
affirmative claim that they should 
not have been allowed, commission¬ 
er had the burden of showing that 
there were no allowable deductions, 
and that amounts thereof, if allow¬ 
able, were not as claimed by taxpay¬ 
er and as had been allowed, and al¬ 
lowed amounts would stand if com¬ 
missioner failed in carrying burden 
in both such respects.—Helvering v. 
Terminal R* Ass'n of St. Louis, C.C. 
A., 89 F.2d 739. 

Burden not discharged 
U.S.—Athens Roller Mills v. C. I. 
R., C.aA., 136 F.2d 12*5. 


53. D.C.—Beaumont v. Helvering, 
73 F.2d 110, 63 App.DC. 387, cer¬ 
tiorari denied, 1935, 55 S.Ct. 612, 
294 U.S. 715, 79 L Ed. 1248. 

Where commissioner seeks in¬ 
crease in tax deficiency on a ground 
not stated in statutory notice of de¬ 
ficiency, commissioner has burden of 
proof.—Athens Roller Mills v. C. I. 
R., C.C.A., 136 F.2d 125. 

54. D.C.—Beaumont v. Helvering, 
73 F.2d 110, 63 App.DC. 387, cer¬ 
tiorari denied, 1935 5*5 S.Ct. 512, 
294 US. 715, 79 L.Ed. 1248. 

55. U.S.—Cory v. C. 1. R., C.C.A., 
126 F.2d 689, certiorari denied 63 
S.Ct. 31, 317 U.S. 642, 87 L.Ed. 517. 

59. U.S.—Goldberg v. C. I. R., C C. 
A., 100 F 2d 601, certiorari denied 
-59 set. 793, 307 U.S. 622, 83 L.Ed. 
1501—Griffiths v. C. I. R., C.C.A., 
50 F.2d 782—Taplm v. C. I. R., C. 
C.A., 41 F.2d 454. 

57. U.S.—Kastel v. C. I. R., C.C.A., 

13'6 F.2d 530—Goldberg v. C. I. R., 
C.C.A., 100 P.2d 601, certiorari de¬ 
nied 59 S.Ct. 793, 307 U.S. 622, <83 
L.Ed, 1501—C. I. R. V. Neaves, C. 
C.A., 81 F.2d 947—Wishon-Watson 
Co. V. C. I. R., C.C.A., 66 F.2d 52— 
Marshall v.'C. I. R, C.C.A., 67 F.2d 
633, certiorari denied *53 S.Ct. 20, 
287 U.S. 621, 77 L.Ed. 539—Budd 
V. C. I. R., C.C.A., 43 F.2d 609. 

To prevent running of limitations 
Burden of proving fraud prevent¬ 
ing running of limitations against 
assessment of income and profits 
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taxes Is on commf.ssloner.—Griffiths 
:v. C. I. R., C.C.A., 50 F.2d 782. 

53. U.S.—Budd V. C. I. R., C.C.A., 43 

F.2d 509. 

59. Corporate directors 

Statute placing on commissioner 
burden of proving taxpayer’s fraud 
did not impose burden of proving 
lack of good faith of majority of cor¬ 
porate directors in selling corpora¬ 
tion’s assets to themselves, with re¬ 
spect to deductible loss.—Wishon- 
Watson Co. v. C. L R., C.C.A., 66 F.2d 
52. 

60 . U.S,—Wishon-Watson Co. v. C. 
I. R , supra. 

61. U.S.—Kehoe v. C. T. R.,. C.C.A., 
105 P.2d 552, reversed on other 
grounds Helvering v. Kehoe, 60 
S.Ct. 549, 309 U.S. 277, 84 L.Ed. 
751. 

62. U.S.—Kehoe v. C. I. R., C.C.A., 
105 F.2d 552, reversed on other 
grounds 60 S.Ct. 549, 309 U.S. 277, 
84 L.Ed. 751. 

63. Occurrence and amount of capi¬ 
tal gain 

Commissioner of internal revenue 
had burden to establish that capital 
gain occurred and the amount there¬ 
of, after repudiation of formal no¬ 
tices of deficiency in income tax .pay¬ 
ments.—Tex-Penn on Co. v. C. I. R., 
C.C.A., 83 F.2d *518, affirmed Helver¬ 
ing V. Tex-Penn Oil Co,, 57 S.Ct. 569, 
300 U.S. 481. 81 L.Ed. 755—Benedum 
V. C. I. R., C.C.A., 83 P.2d 518, af¬ 
firmed Helvering v. Benedum, *57 S. 
Ct. 569, 300 U.S, 481, 81 L.Ed. 765— 
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Weight and effect of presumption of correctness. 
Where the presumption of correctness of the com¬ 
missioner’s determination is not rebutted, as where 
no contradictory evidence is introduced, the deter¬ 
mination is binding but where evidence is in¬ 
troduced tending to show that the commissioner was 
wrong, the presumption ceases, and the issue de¬ 
pends on the evidence and the presumption can¬ 
not obtain where the commissioner has abandoned 
the notice of deficiency containing the determina- 
tion.66 It has been held that in cases of doubt the 
court will find against the taxpayer since he has 
the burden of proof.67 

Nature of evidence required for rebuttal or to 
sustain burden. In general, the evidence required 
to sustain the burden of proof and overcome the 
presumption of correctness depends on the plead¬ 
ings, admissions, and concessions made.^S has 
been held that the taxpayer must introduce evidence 
which reasonably demonstrates that the assessment 
by the commissioner was wrong^Q on any proper 
theory,and that the evidence must be such as 
will enable and require the tax court to make an 


independent determination of the salient facts, 
or must be sufficient to sustain a contrary finding. 
However, the taxpayer’s uncorroborated self-serv¬ 
ing statement will not be regarded as overcoming 
the commissioner’s finding. 

b. Applications of Eules 

The rules that the determinations of the commission¬ 
er of interna! revenue are presumptively correct, that 
the taxpayer has the burden of proving otherwise, and 
related rules, have been applied to determinations as to 
various taxes and various issues. 

The rules that the determinations of the commis¬ 
sioner of internal revenue are presumptively cor¬ 
rect, that the taxpayer has the burden of proving 
otherwise, and the related rules considered in sub¬ 
division a of this section, have been applied to the 
commissioner’s determinations with respect to vari¬ 
ous kinds of taxes,and to various issues,in¬ 
cluding such issues as the tax period and the in¬ 
come attributable thereto,'^6 whether and to what 
extent particular receipts were taxable income, 
whether particular receipts were ordinary income 
or capital gains,the cost or value of corporate 
stock, oj. the cost or value of other real and 


Parriott v. C. I. R., C.C.A., 83 P.2d 
518, afflrmf'd Helvering v. Parriott, 
57 S.Ct. 669, 300 U.S. 481, 81 L.Ed. 
755. 

04. U.S.—Bedford v. C. I. R., C.C.A., 

1,60 P.2d 341—Bennett v. C. I. R., 
C.C.A., 139 F.2d 961—Rogan v. 

Blue Ridge Oil Co., C.C.A.Cal., 'S3 
F.2d 420, certiorari denied Blue 
Ridge on Co. v. Rogan, 57 S.Ct. 
38, 299 U.S. 574. 81 L Ed. 423. 

65. U.S.—San Joaquin Brick Co. v. 
C. I. R., C.C.A., 130 F.2d 220—J. 
M. Perry & Co. v. C. I. R., C.C.A., 
120 F.2d 123'-Wnson Coal Land 
Co. V. C. I. R., C.C.A., 87 P.2d 185. 
©6. U.S.—Seaside Improvement Co. 
y. C. I. R., C.C.A., 3 05 P.2d 990, 
certiorari denied 60 S.Ct. 263, 308 
U.S. 618, 84 L.Ed. 616. 

67. U.S.—Dayton Co. v. C. I. R., C. 
C.A., 90 F.2d 7'67. 

68. U.S.—Lenox Clothes Shops v. C. 
1. R., C.C.A., 139 F.2d 66. 

69. U.S.—National Weeklies v. C. I. 
R., C.C.A., 137 P.2d 39. 

70. U.S.—Acer Realty Co. v. C. I. 
R., C.C.A., 132 P.2d 612. 

71- U.S.—National Weeklies v. C. I. 
R., C.C.A., 137 F.2d 39. 

72. U.S.—-Lawrence v. C. I. R., C.C. 
A., 14'3 P.2d 456. 

73. U.S.— Hoehe v. C. I. R., C.C.A., 
114 F.2d 713. 

74. Bxoise tax 

U.S.—Ayer Co. v, U. 6., Ct.Cl., 3'8 F. 

Supp, 284. 

Gift tax 

U.S.—^0, L R. V. McLean, C,C.A,Tex., 


127 F.2d 942—C. I. R. v. Warner, 
C.C.A., 127 F.2d 913. 

Unjust enrichment tax 

(1) In general.—Greenwood Pack¬ 
ing Plant V. C. I. R., aC.A., 131 F.2d 
815. 

(2) Taxpayer failed to carry bur¬ 
den of showing that unjust enrich¬ 
ment assessment made against him 
by commissioner on a joint venture 
in operating slaughterhouse was er¬ 
roneous.—Snyder v. C. 1. R., C.C.A., 
148 F.2d 385. 

75. Method of accounting 

The ruling of the commissioner of 
internal revenue as to whether tax¬ 
payer changed its method of ac¬ 
counting and its basis for computing 
income had the support of a pre¬ 
sumption of correctness and the tax¬ 
payer had the burden of proving it 
wrong.—St. Paul Union Depot Qa. v. 
O. I. R., C.C.A, 123 F.2d 235—Shoong 
Inv. Co. V. Anglim, D.C.CaL, 46 F. 
Supp. 711. 

70. U.S.—Wiese v. C. I. R., C.C.A., 

93 F.2d 921, certiorari denied 58 
S.Ct. 944, 304 U.S. 562, 82 L.Ed. 
1629, rehearing denied 68 S.Ct. 
1045, 304 U.S. 689, 82 L.Ed. 1*549— 
Kentucky & Indiana Terminal R. 
Co. V. C. I. R., C.C.A., 64 F.2d 738, 
certiorari denied 52 S.Ct. 639, 286 
U.S. 567, 76 L.Ed. 1291. 

77. U.S.—Hague Estate v.. C. I. R., 
C.C.A,, 132 F.2d 776, certiorari de¬ 
nied 68 S.Ct. 983, 318 U.S. 787, 87 
L.Ed. 1154—Pearce v. C. I. R., C. 
C.A., 120 F.2d 228, aflirmed 62 S. 
Ct 754, '315 U.S. 5i3, 86 L.Ed. 1016 
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—Hoefle V. C. I. R., C.C.A., 114 F. 
2d 713—C. I. R. V. Bonwit, C.C.A., 
87 P.2d 7'64, certiorari denied Bon¬ 
wit V. Helvering, *58 S Ct. 13, 503 

U. S. 694, 82 LEd. 536—U. S. v. 
Knox-Powell-Stockton Qo., C.C.A. 
Cal., S3 F.2d 423, certiorari denied 
Knox-Powell-Stockton Co. v. U. S., 
67 S.Ct. 37, 299 U.S 573, 81 L.Ed. 
422—Southern Ry. Cq. v. C. I. R., 
C.C.A., 74 P.2d 887—Murphy Oil 
Co. V. Burnet, C.C.A., 55 F.2d 17, 
affirmed *53 S.Ct. 161, 287 U.S. 299, 
77 L.Ed. 318. 

Presumption held not overcome 
U.S.—Helvering v. Bruun, 60 S.Ct. 
631, 309 US. 461, 84 L.Ed. 864, 
mandate conformed to, C.C.A., 112 
P.2d 573—Sells Lumber & Mfg. Co. 

V. C. I. R, C.C.A., 41 F.2d 363. 
Distribution of stock as dividend 

The commissioner's ruling that a 
distribution of stock by subsidiary 
to parent corporation was a dividend 
of its earnings was presumptively 
correct.—Golden State Theatre & 
Realty Corporation v. C. I. R., C.C. 
A., 125 F.2d 641. 

78. U.S.—Greene v. C. I. R., C.C.A., 
141 F.2d 645, certiorari denied 65 
S.Ct. 45, 323 U.S. 717, 89 L.Ed. 577. 

79. U.S.—Hord v. O. I. R., C.C.A., 
143 P.2d 73—J. K. McAlpine Land 
& Development Co. v. C. I. R., C. 
C.A., 126 F.2d 163—Majestic Se¬ 
curities Corporation v. C. I. R, C. 
C.A., 120 ‘P.2d 12—C. I. R v. Rob¬ 
ertson, C.C.A., 75 P.2d 640, certio¬ 
rari denied Robertson v. C. I. R„ 
155 S.Ct. 922, 295 U.S. 7'63, 79 L.Ed. 
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pcrsonsal property,^® wlio is liable with respect 
to particular income,-^! whether, and to what ex¬ 
tent, the taxpayer is exempt from the tax,^2 and 
whether a transfer was made in contemplation of 
death to escape the estate tax.S3 


Deductions. The rules stated in subdivision a 
of this section have been applied to questions relat¬ 
ing to the allowance or disallowance of deduc¬ 
tions,^^ such as expenses,®^ and allowances for 
compensation to corporate officers, and to ques- 


1705, and Brouse v, C. I. R., '55 S. 
Ct. 922, 295 U.S. 763, 79 L.Ed. 1705. 
X>.-C.—Joseph S. Wells Ass’n v. Hel* 
Bering:, 71 P.2d 977, 63 App.D.C. 
254. 

:3?or Inheritaace tax purposes 
U.S.-—Gessell v. C. 1. R., C.C.A., 41 
. •P.2d 20. 

Por g“ift tax purposes 
U.S.-—Jam<^s V. C. I. R., C.C.A., 148 
P.2d 236. 

■Market value of stock 

(1) The taxpayer has the burden 
of proving that the par value of 
stock received was not the fair mar¬ 
ket value of such stock as deter¬ 
mined by the commissioner.—Craw¬ 
ford V. Helvering, 70 F.2d 744, 63 
App.D.C. 140. 

(2) In determining taxable gains 
on sales of -preferred shares received 
in December, 1923, in exchange for 
other shares which had been ex¬ 
changed for common shares of cor¬ 
poration issued before March 1, 1913, 
burden was on taxpayers to show 
that an accurate appraisal of market 
value of preferred shares at the 
dates in issue was impossible.— 
Houghton V. C. I. R,. aC..A, 71 F.2d 
656, certiorari denied 55 S.Ct. 124 
(three cases), 293 US. 608, 79 L.Ed. 
699, Corning Trust Co. v. C. I. R., 55 
S.Ct. 12 4, 293 U.S. 608, 79 L.Ed. 699. 
Sullivan v. C.* I. R., 55 S.Ct. 125. 293 
U.S. 609, 79 LEd. 699, Hollister v. 
C. I. R., 55 set. 125, 293 U.S. 609, 79 
L.Ed. •699, and City Bank Farmers 
Trust Co. V. C. I. R. 55 S.Ct 125, 293 
U.S. 609, 79 L.Ed. 699. 

(3) Stockholders who received 
stock for oil leases transferred to 
corporation as trustee were held to 
have sustained burden of showing 
stock so received lacked market val¬ 
ue, thus preventing assessment of 
tax.—O'Meara v, C. I. R,, C.C.A., 84 
F.2d 390. 

80. U.S.—Lenox Clothes Shops v. C. 
I. R., C.C.A, 139 F.2d 56—An¬ 
drews V. C. I. R, C.C.A,, 135 F.2d 
1314, certiorari denied 64 S.Ct. 51, 
320 U.S. 7IS, 88 L.Ed. 444, Rainey 
V. C. I. R., 64 S.Ct 51, 320 U.S.- 
748, 88 L.Ed. 444, two cases, Stod¬ 
dard V. C, I. R., 64 S.Ct 52, 320 
U.S. 748, 88 L.Ed. 444, and An¬ 
drews V. C. L R., 64 S.Ct 52, 320 

U. S. 748, 88 L.Ed. 444—Boudreau 

V. C. I. R., C.C.A..La., 134 F.2d 360 
—Whitlow V. C. I. R., aC.A., 82 F. 
2d 569—C, I. R. V. Newbury, C.'C. 
A., 80 F.2d 631. 

Introduction of evidence of value 
Where taxpayer Introduced evi¬ 
dence regarding value of land, con¬ 


demned by the city, at time taxpay¬ 
er obtained the land, presumption of 
correctness of determination con¬ 
tained in deficiency notice of com¬ 
missioner, regarding value of the 
land at time it was acquired by tax¬ 
payer, could not be relied on by the 
tax court which redetermined de¬ 
ficiency imposed by the commission¬ 
er, which deficiency was based on 
profits resulting from the condemna¬ 
tion award.—Seaside Improvement 
CD. v.,C. I. R., C.C.-A, 105 F.2d 990, 
certiorari denied 60 S.Ct. 263, SOS 

U. S. 618, 84 L.Ed. 516. 

Abandonment of deficiency notice 

With respect to income tax liabil¬ 
ity based on profits realized as re¬ 
sult of condemnation awards, reli¬ 
ance by tax court on presumption of 
correctness of determination con¬ 
tained in deficiency notice regarding 
value of the land condemned, at time 
it was obtained by the taxpayers, 
was error where commissioner aban¬ 
doned his notice by seeking an in¬ 
creased deficiency on ground that 
taxpayers had no title to land con¬ 
demned.—Seaside Improvement Co. 

V. C. I. R., supra. 

Presumption held not rebutted 
U.S.—^Wells Amusement Co. v. C. I. 

R. , C.C.A., 70 F.2d 208. 

81. U.S.—Brown v. C. I. R., C.C.A., 
115 F-2d 337. 

Between grantor and trust 
U.S.—Morsman v. C. I. R., C.C.A., 90 
F.2d 18, 113 A.L.R. 441, certiorari 
denied Morsman v. Helvering, 58 

S. Ct. 20, 302 U.S. 701, 82 L.Ed. 
542. 

Trust inconae expended for taxpay¬ 
er’s children 

U.S.—Ketcham v, C. I. R., C.C.A., 
142 F.2d 996. 

82. U.S.—Consoer, Older & Quinlan 
V. C. I. R„ C.C.A., 85 F.2d 461. 

Personal service corporation 
U.S.—Green’s Advertising Agency v. 
Blair, C.C.A., 3l F.2d 96. 

83. U.S.—In re Kroger's Estate, C 
C.A., 145 F.2d 901, certiorari de¬ 
nied 65 S.Ct. 915, 324 U.S. 866, 89 
L.Ed. 1421—McGrew's Estate v. C. 
I. R., C.C.A., 135 F.2d 158, 148 
A.L.R. 1045—Neal v. C. I. R.. C.C. 
A., 63 F.2d 806. 

34. U.S.—Rowan v. C. I. R., C.'G.A., 
120 F.2d 515—-Jones v. C. I. R., C. 
C.A., 103 F.2d 681—Union Bleach- 
ery v. C. I. R., C.C.A., 97 F.2d 226 
—Whitney v. a'l, R., O.C.A., 73 
'F.2d 689—Domhoff & Joyce Co. v. 
a I. R, C.C.A., 50 F.2d 893—Jones 
V. a I. B., C.C.A., .38 F.2d 650. 
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Amount of deduction 
Where commissioner disallows a 
deduction in computing income tax; 
taxpayer has burden of going fur¬ 
ther than merely proving commis¬ 
sioner was In error but must estab¬ 
lish the facts from which exact de¬ 
termination of deduction may be 
made.—-Lenox Clothes Shops v. C. 
I. R., C.C.A., 139 F 2d 56—Mahler v. 
C I. R, CC.A., 119 P2d 869, certio¬ 
rari denied 62 S Ct. 114, 314 U.S. 660. 
86 LEd. 529—A Giurlani S: Bro. v. 
C. I. R., C.C.A., 119 F2d 852. 
Presumption of allowance of Inter¬ 
est 

In proceeding to review redeter¬ 
mination of deficiency, tax court 
rightly presumed, in absence of 
proof to the contrary, that interest 
deduction allowed by commissioner, 
source of which was not shown, in¬ 
cluded entire amount allowable un¬ 
der taxpayer’s claim of deduction for 
interest on undrawn salaries and bo¬ 
nuses for prior years.—E Wagner & 
Son v. C. I. R.. C.C.A.. 93 F.2d 816. 

85. U S.—Harden Mortg. Loan Co. 
V. C. I. R, C.C.A., 137 P.2d 282, 
certiorari denied 61 S Ct. 206, 320 

U. S. 791, 88 L.Ed. 47'6—Underwood 

V. C. I. R., C.C.A., 66 F.3d 67. 

Deficit of subsidiary business 

Since, where corporate taxpayer's 
subsidiary was organized to handle 
taxpayer’s bus business in state 
wherein taxpayer was not permitted 
to do intra-state business, even if 
interstate business of subsidiary 
could be considered the taxpayer's 
business, the only deficit attributa¬ 
ble to such business was deductible 
as an “ordinary and necessary busi¬ 
ness expense" of taxpayer, in ab¬ 
sence of showing as to allocation of 
deduction sought as between sub¬ 
sidiary’s Interstate and intra-state 
business, the assumption was that 
the deficiency assessment was prop¬ 
er, and that deficit was attributable 
to sub.sidiary's intra-state business. 
—Interstate Transit Lines v. C. I. 
R., 63 S.Ct. 1279, 319 U.S. 590, *87 L. 
Ed. 1607, rehearing denied 64 S.Ct. 
26, 320 U.S. 809, 88 L.Ed. 489. 

86. U.S.—Miller Mfg. Co. v. C. I. 

R.. C.C.A., 149 F.2d 421—Lenox 

Clothes Shops v. C. I. R., C.C.A., 
139 ’F.2d 66—Harden Mortg. Loan 
Co. V. C. I. R., C.C.A., 137 F2d 282, 
certiorari denied 64 S.Ct 206, 320 
U.S. 791, 88 L.Ed. 476—Crescent 
Bed Co. V. C. I. R., C.C.ALa., 133 
P,2d 424—Acer Realty Co* v. C, I. 
R., C.C.A., 132 p.2d 612—Sport wear 
Hosiery Mills v. U L B., CC.A., 
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tions on the allowance or disallowance of depreci¬ 
ation,®'^ depletion,®® and losses,®^ including allow¬ 
ances for bad debts,and worthless stoch.^^ 

Excess profits tax. The rules stated in subdi¬ 
vision a of this section have been applied in pro¬ 
ceedings as to excess profits taxes on various is¬ 
sues,such as whether a sufficient allowance was 
made for invested capital,^3 whether a taxpayer 
corporation had a merely nominal capital,^^ and 
whether the taxpayer’s excess profits tax should 
have been computed under a special statute provid¬ 


ing for comparison with similar businesses in de¬ 
termining allowance for invested capital.^^ 

§ 710. Questions of Law and Fact 

In reviewing determinations of tax deficiencies, ques¬ 
tions of law and fact, including the weight to be given 
evidence, are for the determination of the tax court. 

Questions of law,^® as well as questions of fact, 
are for the determination of the tax court in re¬ 
viewing determinations of tax deficiencies. 

It is also the function of the court to weigh the 
evidence.^® Likewise, it is the function of the 


129 F 2d 376—Long Island Drug 
Co. V. C. I. R., CC.A., Ill P.2d 593. 
certiorari denied 61 S Ct. 49, two 
cases, 311 U.S. 680, 85 L.Ed. 438— 
C. I. R. V. Volunteer State Life 
Ins. Co., CO.A., 110 F.2d 879, cer¬ 
tiorari denied Volunteer State Life 
Ins. Co. V. Helvering, 60 S.Ct. 1080, 
310 U.S. 6'36, 84 L.Ed. 1405. 

87. U S.-—Beaudry v. C. L R., C.C. 
A., 150 F.2d 20—Bennett v. C. 1. R., 
C.C.A,, 130 F2d 961. 

Proof of jagrres agreed to by ajBaU- 
ato and, subsidiary as the basis of a 
deduction does not discharge the 
taxpayer of the burden of proving 
the claimed deduction for deprecia¬ 
tion.—U. S. Industrial Alcohol Co. 
(West Vir?iinla) v. Helvering, C.C.A., 
137 F.2d 511. 

88. US—Chiquita Min. Co. v. C. I. 
R., C.C.A., 148 F.2d 306. 

BD, U.S.—Hughes Tool Co. v. C. I. 
R., C.C.A.Tex., 318 F.2d 472—Gow- 
en V. C. I. R, C.C.A., 65 F.2d 923, 
certiorari denied 5 1 S.Ct, 123, 290 
U.S. 687, 78 L.Ed. '592—Union 

Tru.st Co. V. C. I. R., C.C.A,, 54 F. 
2d 199. 

Ordinary or capital losses 
U.S.—Smith V. C. I. R., CC.A., 142 F. 
2d 818, reversed on other grounds 
65 S.Ct, 591, 321 U.S. 177, 89 L. 
Ed. 830, rehearing denied 65 S.Ct. 
891, 324 U.S. C95, 89 L.Ed. 1295. 

90. U.S.—Theatre Inv. Co. v. C. I. 
R., C.C.A., 119 F.2d 477—Curry v. 
C. I. R.. CC.A., 117 P.2d 307— 
I“Iarmount v. C. I. R., C.C.A., 68 F. 
2d 118—Domhoff & Joyce Co. v. C. 
L R., C.C.A., 50 F.2d 893. 

Prosnmptlon held overthrown 

U. S.—Farmer v. C. I. R., C.C.A., 126 
F.2d 542. 

91. When stock beoame wortliless 

(1) Taxpayer, claiming that com¬ 
missioner erred in disallowing de¬ 
duction on ground that stock had be¬ 
come worthless in certain year, had 
burden of proof.^—^Beaudry v, C. I. 
R., C.C.A., 150 F.2d 20—Lelcht v. C. 
I, E., C.aA., 1*37 F.2d 433— Miami 
Beach Bay Shore Co. v. C. t R., C.C. 
A.Fla., 136 F.2d 408— Bartlett v. C. 
I, H., C.C.A., 114 F,2d 634—Foster v. 
C. 1. R., C.C.A., 112 F.2d 109—Foyser 

V. U. a, D.C.N.Y., 58 F.Supp. 331. 


(2) Commissioner's finding held 
overcome.—Miami Beach Bay Shore 
Co. V. C. I. R,, supra. 

92. Taxpayer as subject to tax 
The taxpayer has the burden of 

overcoming the commissioner’s de¬ 
termination that he was doing busi¬ 
ness during the taxable year and 
was therefore subject to the excess 
profits tax.—Vim Securities Corpora¬ 
tion v. C. I. R., C.C,A., 130 F.2d 106, 
certiorari denied 63 S.Ct. 260, 317 
U.S. ’686. 87 LEd. 530. 

93. U.S.—Auto Sales Corporation v. 
C. I. R., C.C.A., 43 F.2d 931. 

94. U.S.—Feeders* Supply Co. v. C. 
I. R.. CCA., 31 F 2d 274, certiorari 
denied 49 S.Ct. 514, 279 U.S. 874, 73 
L.Ed. 1009. 

93. U.S.—Feilbach Co. v. Niles, D.C. 

Ohio, 21 F.2d 495. 

9a U.S.—Jurs V. C. I. R., C.C.A., 147 
F.2d 805—Thornley v. C. I. R.. C. 
C.A., 147 F2d 416—C. I. R. v. Lew¬ 
is, C.C.A., 141 F.2d 221. 

Power to revise legal errors 

Tax court has power to revise le¬ 
gal errors of commissioner whether 
for or against taxpayer, and no es¬ 
toppel arose from stipulating facts 
presenting legal question.—Champ- 
lin V. C. I. R, C.C.A., 78 F.2d 905. 

97. U.S.—Higgins v. C. I. R., 61 S. 

Ct. 475, 312 U.S. 212, 85 L.Ed. 783, 
rehearing denied 61 S.Ct. 728, 312 

U. S. 714, 85 L.Ed. 1145—Humphrey 

V. C. I. R., C.C.A.. 91 F.2d 155— 
Beech v. C. I. R., C.C.A., ■82 F.2d 
42—Old Colony Trust Co. v. C. I. 
R., C.C.A., '59 F.2d 168. 

Particular questions of fact 

(1) Depreciation rate.—Wisconsin 
Land & Lumber Co. v, C. I. R., C.C. 
A*, 88 P.2d 151—Tracy v. C. I. R., C. 
C..4 l., 53 F.2d 575, certiorari denied 
53 S.Ct. 83, 287 U.S. 632, 77 L.Ed. 
548. 

(2) Extent of taxpayer’s right to a 
depletion allowance.—Bankllne Oil 
Co. V. C. I. R., aC,A., 90 P.2d 899, 
affirmed and reversed In part on oth¬ 
er grounds 58 S.Ct. 616, 303 U.S. 362, 
82 L.Ed. 897. 

(3) Whether corporate taxpayer’s 
gains and profits were permitted to 
accumulate beyond reasonable needs 
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of business during tax years so as 
constitute prima facie evidence 
:>f SL purpose to avoid individual sur¬ 
tax of shareholders.—J. M. Perry & 
Co. v. C. I. R., C.C.A., 120 F.2d 123. 

(4) Whether amounts credited to 
stockholders and not withdrawn con¬ 
stituted invested or borrowed capi¬ 
tal.—Zenith Milling Co. v. Lucas, C. 
C.A., 41 F2d 905. 

05) Other questions.—Lydia E. 
Pinkham Medicine Co. v. C. I R, C. 
C.A., 128 F.2d 986. 145 A.L.R. 827, 
certiorari denied 63 S.Ct. SO, 317 U. 
S. 675, 87 L.Ed. 542—Montrose Ceme¬ 
tery Co. V. C. I R. C.C.A., 105 F.2d 
238, affirmed 60 S Ct. 511, 309 U.S. 
623, 84 LEd. 985—Humphrey v. C. 
I. R., C.C..\., 91 F.2d 155. 

Admitted facts and testimony giv¬ 
en on behalf of taxpayer tending 
to support taxpayer’s theory were 
not conclusive but were subject to 
final determination of tax court in so 
far as they might give rise to con¬ 
flicting findings of fact or conflicting 
Inferences.—Snyder. & Berman v. C. 
I. R., C.C.A., 116 F.2d 165. 

Salaries 

(1) What constitutes reasonable 
salaries of officers with respect to 
corporate taxpayer’s right to deduc¬ 
tion is a question of fact,—Doern- 
becher Mfg. Co. v. C. I. R.. C.C.A., 
95 P.2d 296—Doernbecher Mfg. Co. 
V. C. I. R., C.C.A., 80 F.2d 573. 

(2) In determining whether sal¬ 
aries Of corporate employees are ex¬ 
cessive, tax court must exercise its 
own discretion, mathematical preci¬ 
sion being impossible.—Tumwater 
Lumber Mills Co. v. C. I. R., C.C.A., 
65 F,2d 675. 

98. U.S.—C. I. R. V. Scottish Amer¬ 
ican Inv. Co., 65 S.Ct. 169, 333 U.S. 
119, 89 L.Ed. 113—Wilmington 

Trust Co. V. Helvering, 62 S.Ct 
984, 316 U.S. 164, 86 L.Ed. 1352— 
Helvering v. Kehoe, 60 S.Ct S49, 
309 U.S. 277, 84 L.Ed. 751—Jura v. 
€. I, R., C.C.A., 147 F.2d 805— 
National Bronx Bank of N, Y. v. C. 
I. R., C.C.A., 147 F.2d 651, cer¬ 
tiorari denied -65 S.Ct 1412, 325 
U.S. 872, 89 L.Bd. 1990—Cotan 

Carp. v. C. I. R., C.C.A., 147 F.2d 
509—In re Eae’s Estate, C.C.A,, 
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court to draw inferences from the facts,and 
to choose between conflicting inferences.^ The 
court is required to give only such weight to the 
testimony as it seems to merit.^ Although the court 
is not bound to accept the testimony of any wit¬ 
ness,^ especially that of a highly interested wit¬ 
ness,^ it may not disregard competent and rele¬ 
vant testimony when it is not contradicted^ and 


ought to be convincing.S While the court may re¬ 
ject expert testimony*^ and reach a conclusion in 
accordance with its own knowledge, experience, and 
judgment,S in order to do so the court must have 
knowledge of the subject matter and have had ex¬ 
perience with it^ and cannot arbitrarily disregard 
all afflrmative and positive testimony^o where it 


147 F.2d 204—Chicago Stock Yards 
Co. V. C. I. R.. C.C.A., 129 F.2d 937, 
reversed on other grounds Helver¬ 
ing V. Chicago Stock Yards Co., 63 

S.Ct. 843, 318 U.S. 693, 87 L.Ed. 
1086—Helvering v. Talbott’s Es¬ 
tate, C.C.A., 116 F.2d 160—Bryant 
V. C. I. R, C.C.A., 76 F.2d 103— 
Old C^lonv Trust Co. v. C. I. R., C. 
O.A., 59 P.2d 168—Nichols v. C. I. 
R., C.C.A., 44 F.2d 157. 

Stipulated testimony 

(1) Where it was stipulated that 
certain witnesses, if called, would 
testify as seated therein, weight and 
materiality of the stipulated testi¬ 
mony was for the tax court to deter¬ 
mine.—Cassatt v. C. I. R., C.C.A., 137 
F.2d 745. 

(2) Tax court could assume on 
stipulated facts that consideration 
other than consideration recited in 
stipulation supported exchange of 
legacy for stock in determining al¬ 
lowance for loss from sale of stock. 
—C. I. R. V. Matheson, C.C.A,Fla., 82 
P.2d 380. 

99. U.S.—Wilmington Trust Co. v. 
Helvering, 62 S.Ct. 984, 316 U.S. 
164. 86 L.Ed. 1352—Leake v. C. I- 
R., CCA., 140 P.2d 451, certiorari 
denied 65 S.CL 54, 323 U.S. 722, 89 
L.Ed. 580—Chicago Stock Yards 
Co. V. C. I. R., C.C.A., 129 F.2d 937, 
reversed on other grounds Helver¬ 
ing V. Chicago Stock Yards Co., 
63 S.Ct. '843. 318 U.S. 693, 87 L.Ed. 
10S6. 

1. U.S.—^Wilmington Trust Co. v. 
Helvering. 62 S Ct. 984, 316 U.S. 
164, 86 L.Ed. 1352—Jurs v. C. I. 
R., C.CA., 147 P.2d 805—Chicago 
Stock Yards Co. v. C. I. R., C.C.A., 
129 F.2d 937, reversed on other 
grounds Helvering v. Chicago 
Stock Yards Co., 63 S.Ct. 843, 318 
U.S. 693, 87 L.Ed. 1086. 

2. U.S.—Rugel V. C. I. R., C.C.A., 
127 F.2d 393—Keck Inv. Co. v. C. 
I. R., CCA., 77 F.2d 244, certio¬ 
rari denied 56 S.Ct. 156, 29G U.S. 
1633. 80 L.Ed. 450. 

3. U.S.—Jurs V. C. 1. R.. C.C.A., 147 
F.2d 805—In re Rae’s Estate, C.C. 
A., 147 P.2d 204—Gibbs & Cox v. 
C. 1. R., C.C.A., 147 P.2d 60—Na¬ 
tional Weeklies v. C. I. R., C.C.A., 
137 F.2d 39—Chicago Stock Yards 
Co. V. C. I. R, C.C.A., 129 F.2d 937, 
reversed on other grounds Helver¬ 
ing V. Chicago Stock Yards Co., 63 
S.Ct. 843, 318 U.S, 693, 87 L.Ed. 
1086—^Peerless Stages v. C. I. B., 


C.C.A., 125 P.2d 869—Humphreys 
V. C. I. R, CCA., 125 F.2d 340, 
certiorari denied 63 S.Ct. 28, 317 
U.S. 637, 87 LEd. 513—Hummer 
Ross Fibre Corporation v. C. I. R., 
C.C.A.. 79 F.2d 474—Bryant v. C. 
1. R , C O.A., 76 F.2d 103—Lightsey 
v. C I. R. r.c.A, 63 F.2d 254, 
Credibility of witness was ques¬ 
tion for tax court.—Wilson Bros. & 
Co. V. C. 1. R., C.C.A, 124 F.2d 606. 
Honesty of belief 

The honesty of belief of a taxpay- 
in charging off worthless debts is 
not binding on the court.—Lauriston 
inv. Co. V. C. I. R, C.C.A., 89 F.2d 
327— Avery v. C. I. R., C.C.A.Ga., 22 
F.2d 6. 55 A.L.R. 1277. 

4. U.S.—Jewett & Co. v. C. I. R., C. 
C.A., 61 F.2d 471. 

5. U.S.—Planters’ Operating Co. v. 
C. I. R., C.C.A., 55 P.2d 'S-SS—Cit¬ 
rus Soap Co. of California v. Lu¬ 
cas, C.C.A., 42 F.2d 372. 

A preponderance of undisputed 
testimony may not be ignored.—Har- 
riman Nat. Bank v. C. I. R., C.C.A., 
43 F.2d 950. 

Testimony as to facts 

The testimony of an unimpeached 
witness may not be arbitrarily dis¬ 
credited, as far as he testifies to 
facts.—Bardach v. C. I. R., C C.A., 
90 F.2d 323—Blackmer v. C. I. R., C. 
C.A., 70 P.2d 255, 92 A.L.R. 982— 
Boggs & Buhl v. C. I. R., C.C.A., 34 
P.2d 859. 

Interested witness 

(1) It has been held that the court 
may reject the uncontradicted tes¬ 
timony of an interested witness.— 
Uncasville Mfg. Co. v, C. I. R., C.C. 
A., 65 P.2d 893, certiorari denied 52 

5. Ct. 497, 286 U.S. 54'5, 76 L.Ed. 1282. 

(2) It has also been held, how¬ 
ever, that the court is bound to ac¬ 
cept the uncontradicted testimony of 
a witness, although such witness is 
interested.—Dempster Mill Mfg. Co. 
V. Burnet, 46 F.2d 604, 60 App.D.C. 
23. 

6. U.S.—Blackmer v. C, I. R., C.C. 
A„ 70 P.2d 255, 92 A.L.R. 982. 
Convincing evidence before the tax 

court may not be arbitrarily disre¬ 
garded.—In re Kroger's Estate, C.C. 
A., 145 F.2d 901, certiorari denied 65 
S.Ct. 915, 324 U.S. 866, 89 L.Ed. 1421, 
Testimony not inherently Improbable 
The court is not at liberty to dis¬ 
regard uncontradicted fact testimo¬ 
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ny not inherently improbable.—Ges- 
sell V. C. 1. R., C.C.A., 41 P.2d 20. 

7. U.S.—Beaudry v. C. I. R., C.C.A., 
150 F 2d 20—Reading Co. v. C. I. 
R., C.C.A., 132 F2d 306, certiorari 
denied 63 S.Ct. 854, 318 U.S. 778, 
87 L.Ed. 1146—Phipps v. C I. R., 
C.C.A., 127 F.2d 214, certiorari de¬ 
nied Phipps V. Helvering, 63 S.Ct. 
38, 317 U.S. 645, 87 L.Ed. 519— 
Doernbecher Mfg. Co. v. C. I. R., 
C.C.A., 95 F.2d 296—Bryant v. C. 
I. R., C.C.A., 76 P.2d 103—Nachod 
& U. S. Signal Co. v. Helvering, C. 
C.A., 74 P2d 164—Uncasville Mfg. 
Co. V. C. I. R, CO.A., 55 P.2d 893, 
certiorari denied 52 S.Ct. 497, 286 

U. S. 545, 76 L.Ed. 1282—Pitts¬ 

burgh Hotels Co. V. C. I. R., C.C.A., 
43 P.2d 345—Boggs & Buhl v. C. 
I. R., C.C.A., 34 F.2d 8'59. 

The weight to be given the testi¬ 
mony of expert witnesses is for the 
court to determine.—Reading Co. v. 
C. 1. R., C.C.A., 132 F.2d 306, certio¬ 
rari denied 63 S.Ct. '854, 318 U.S. 778, 
87 L.Ed. 1146. 

Undisputed testimony 
Where expert’s conclusion that 
lawbooks had a life of twelve to 
thirteen years was reached by aver¬ 
aging lives of divers types of the 
books without weighting average to 
allow for quantities of the several 
types, his undisputed testimony was 
not binding on tax court.—-Beaudry 
V. C. I. R., C.C.A., 150 F.2d 30. 

8. U.S.—Reading Co. v. C. I, R., C.C. 
A., 132 F.2d 306, certiorari denied 
'63 S.Ct. 854, 318 U.S. 778, 87 L.Ed. 
1146—Phipps V. C. I. R., C.C.A., 
137 P.2d 214, certiorari denied 
Phipps V. Helvering, 63 S.Ct. 38, 
317 U.S. 645, 87 L.Ed. 519—Doern¬ 
becher Mfg. Co. V. C. I. R., C.C.A., 
95 P.2d 296—Nachod & U. S. Sig¬ 
nal Co. V, Helvering, C.Q.A., 74 F. 
2d 164—Pittsburgh Hotels Co. v. C. 
T. R., C.C.A., 43 F.2cl 345—Boggs & 
Buhl V, C. I. R., 'C.C.A., 34 F.2d 
8'59. 

9. U.S.—Nachod & U. S. Signal Co. 

V. Helvering, C.C.A., 74 P.2d 3 64— 
Pittsburgh Hotel Co. v. C. I. R., 
C.C.A., 43 R2d 345—Roggs & Buhl 
V. C. I. R., C.C.A., -34 F.2a 859. 

10. U.S.—Nachod V, S. Signal Co. 

V. Helvering, C.C.A., 74 P.2d 164— 
Pittsburgh Hotels Co, v. C. I. Ri 
C.C.A., 43 F.2d 345--Boggs & Buhl 
V. C. I. R., aC.A., 34 F.2d 859. 

Value 

Board, in determining value of to- 
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ought to have been convincing.^^ 

§ 711. Findings 

The tax court is required to make all reasonably 
requisite findings of fact. 

The tax court is authorized, ^2 the duty,^^ 

to make all reasonably requisite findings of fact,i4 
where there is evidence^^ on which it can reach 
some reasonable conclusion.^® It is necessary to 
make a finding of the ultimate facts,since with¬ 
out such a finding there is no foundation for a con¬ 
clusion of law.ts is not necessary to make find¬ 
ings as to matters which are not in issue,or which 
are not material to the determination.^® 


§ 712 

Amendment or correction^ The court may cor¬ 
rect an undisputed mistake in its findings.^^- 

§ 712. - Form and Sufficiency 

The entire finding of the tax court need not be em¬ 
braced in the technical findings of fact. Findings of 
fact should be definite and specific, and be distinct from 
conclusions of law. 

The entire finding of the tax court need not be 
embraced in its technical findings of fact.22 
finding of fact may be embodied in the opinion, 
without being supported by a formal finding in¬ 
cluded in the findings of fact.24 

Findings of fact should be definite and specific,^® 
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tang-ibles transferred to taxpayer, as 
reg’ards deductions for exhaustion of 
patents, cannot arbitrarily disregard 
all affirmative and positive testimo¬ 
ny regarding value or rely wholly on 
presumption of correctness attaching 
to commissioner's findings.—Nachod 
& U. S. Signal Co. v. Helvering, C 
C.A., 74 F.2d 164. 

11. XJ.S.—Capitol-Barg Dry Clean¬ 
ing Co. V. C. I. R.. C.C.A., 131 F.2d 
712. 

12. U.S.—Poplar Bluff Printing Co. 
V. C. I. R., C.C..A, 149 F.2d 1016. 

Indepeiideiit finding 

Tax court had the right, from the 
evidence before it. to make an inde¬ 
pendent finding as to value of prop¬ 
erty, and was not bound by finding 
of commissioner as to the amount.— 
Baltimore & O. R. Co, v. C. I. R., O. 
CA., 78 F.2d 160. 

13. U.S,—Helvering v. Kehoe, 60 S. 
Ct. 549, 309 U.S 277. 84 L.Ed. 751 
—Bell V. C. 1. R., C.C.A., 139 F.2d 
147 —Crescent Bed Co. v. C. I. R., 
C.C.A.Ua., 133 F.2d 424—Diller v. 
C. I. R., C.C.A., 91 F.2d 194—Emer¬ 
ald Oil Co. V. C. I. R., C.CA, 72 F. 
2d 681—-Belridge OU Co. v. Helver¬ 
ing, C.C.A., 69 F.2d 432—Conrad & 
Co. V. C. I. R., C.C.A., 50 F.2d 576— 
Buena Vista Land & Development 
Co. V. Lucas, C.C.A., 41 F.2d 131— 
Pfloghar Hardware Specialty Co. 
V. Blair, C.C.A., 30 F.2d 614. 

Findings not optional 
U.S.—Kendrick Coal & Dock Co. v. C. 
I. R., C.C.A., 29 IL2d 6'59. 

14. U.S,—^Bank of California, Na¬ 

tional Ass'n V. C. 1. R., C.C.A., 133 
F.2d 428—Conrad & Co. v. C. I. R., 
C.C.A., 50 F.2d 676—Brampton 

Woolen Co. v. Q. I. R., C.C.A., 45 
F.2d 327. 

15. U.S.— International Educational 
Pub. Co. V. C. I. B., aC.A., 79 F. 
2d 343. 

16. D.C,—Ohio Valley Rock Asphalt 
Co. V. llelvoring, 96 F.2d 87, 68 
App.IXC. 176. 

Finding of worthlessness 

A finding that corporate stock be¬ 


came worthless during taxable year, 
so as to entitle taxpayer to deduct, 
for income tax purposes, loss sus¬ 
tained as result of worthlessness of 
the stock, depends on all the facts of 
the particular case reasonably lead¬ 
ing to that conclusion—Keeney v. C. 
T R, C.C.A., 116 F2d 401. 

17. U.S.—Harbor Plywood Corpora¬ 
tion V. C. I. R, C.C.A., 143 F.2d 789 
—Diller v. C I. R, C.C.A., 91 F.2d 
194—Doernbecher Mfg Co. v. C. I. 
R., C.C.A., 80 F.2d 573. 

18. U.S.—Harbor Plywood Corpora¬ 
tion V. C. I R, C.C.A., 143 F.2d 
780—C. I. R V. Rosenheim, C.C.A., 
132 F.2d 677—Kendrick Coal & 
Dock Co. V. C. I. R., C.C.A., 29 F. 
2d 559. 

19. U.S.—Hemphill Schools v. C. I. 
R., C.C.A., 137 F.2d 961. 

Uncontradicted evidence 

Findings are not required as to 
primary facts shown by uncontra¬ 
dicted evidence.—West v. C. I. R., C. 
C.A., 68 F.2d 246. 

Stipulated facts 

Formal findings of fact are not 
necessary where case is submitted 
on stipulated facts.—California Bar¬ 
rel Co. V. C. I. R., C.C.A., 81 F.2d 190. 

20. U.S.—Maxine Transport Co, v. 
C. I. R., C.C.A.Ala., 77 F.2d 177. 

21. U.S.—Olson V. C. I. R., C.C.A., 
67 F.2d 726, certiorari denied Ol¬ 
son V. tielvermg, 64 S.Ct. 716, 292 
U.S. 637, 78 L.Ed. 1489. 

Time of correction 

Tax court may correct undisputed 
mistake in its finding as to value of 
corporation stock transferred to tax¬ 
payer even after thirty days from 
date of division’s report.—Olson v. 
C. I, R„ C.C.A., 67 F.2d 726, certiorari 
denied Olson v. Helvering, 64 S.Ct, 
716, 292 U.S. 637, 78 L.Ed. 1480. 

22. U.S.—Baker v. C. I. R., C.C.A., 
115 F.2d 987, followed in McKee v. 
a I. R., 11-6 F.2d 499. 

23. U.S.—lUynn v. C. I. R., C.C.A. 
Ala., 77 F.2d ISO, followed in Mc¬ 
Intyre Lumber & Export Qx v. C. 
I. R., 77 F.2d 1006—^American Tex¬ 
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tile Woolen Co. v. C. I. R., C.C.A., 
68 F 2d 820, certiorari denied 55 S. 
Ct. 70, 293 U.S. 558, 79 L.Ed. 659— 
Sheppard & Myers v. C. I. R., C.C. 
A., 45 F 2d 50, certiorari denied 51 
S.Ct. 215, 282 U.S. 902, 75 L.Ed. 
794. 

All stipulated facts need not be 
stated in the findings, where the 
memorandum opinion sets out suffi¬ 
cient facts on which the case could 
be decided on review.—California 
Barrel Co. v. C. I. R., C.C.A., 81 F-2d 
190. 

Etiuivalent to specific finding 

It has been held that a statement 
in opinion, that determination of val¬ 
ue of decedent's corporate stock on 
date 6f decedent’s death made by 
commissioner was sustained, was the 
equivalent of a specific finding that 
stock was worth amount determined 
by commissioner.—Gamble v. C. I. 
R., CC. A.., 101 F 2d 565, certiorari 
denied 59 S.Ct. 790, 306 U.S. 664, 83 
L.Ed. 1061. 

Statements held insuiflcient as fact 
findings.—Diller v. C. I. R., C.C.A., 91 
F.2d 194. 

The function of a finding of fact 
may be performed by the written 
opinion.—Keck Inv. Co. v, C. I. R, 
C.C.A., 77 F.2d 244, certiorari denied 
56 S.Ct 156, 296 U.S. 633, 80 L.Ed. 
450—Emerald Oil Co. v. C. I. R, C.C. 
A., 72 F.2d 681. 

24. U.S.—Flynn v. C. I. R., C C.A. 
Ala., 77 F.2d l-SO, followed in Mc¬ 
Intyre Lumber & Export Co. v. 
C. I. R., 77 F.2d lOO'G. 

25. U.S.—Helvermg v. National 
Grocery Co., 58 S.Ct. 932, 304 U.S. 
282, 82 LEd. 1346—Miller Mfg. Co. 
V. G. L R, C.C.A., 149 F.2d 421. 

Reasonable compensation 

In determining whether compensa¬ 
tion paid to corporation officers is 
excessive and not deductible as busi¬ 
ness expense, the proper procedure 
Is for the tax court to make a def¬ 
inite finding of what was reasonable 
compensation for each officer, rather 
than making a finding of an aggre- 
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although findings not stated in express terms have 
been held to be .sufficient.^S The absence of a find¬ 
ing of the ultimate fact is immaterial if the cir¬ 
cumstantial facts as found are such that the ulti¬ 
mate fact follows from them by necessary infer¬ 
ence.^^ A finding must be sufficient to support the 
decision,and must also be warranted by the plead¬ 
ings-^ and supported by the evidence.^^ 

The court is required to distinguish with clarity 
its findings of fact and conclusions of law,3i in 
view of the division of functions between the tax 
court and the reviewing courts.^- 

§ 713. - Construction and Operation 

A special finding by the tax court will control over 
a general finding in case of inconsistency. 

A Special finding by the tax court will control 
over a general finding in case of inconsistency.^^ 
An incomplete finding may be aided by reference 
to a finding in an order denying a review.^"^ A 
failure to find the existence of a fact, the truth of 
which is necessary for petitioner to establish, has 


been held to be equivalent to a finding against the 
petitioner as to such matter. 

Operation and effect, A finding in an estate tax 
case is not res judicata in an income tax case in¬ 
volving wholly different questions.^® While there 
may be some degree of finality in a finding of fact 
by the tax court,^'^ such a finding cannot take from 
the courts the power to construe a statute and de¬ 
termine whether it covers such a situation as the 
facts prcsent.2^ 

A finding that there was no deficiency because of 
the running of the statute of limitations has been 
held not to abate an additional assessment within 
a bond to pay the amount not abated.^^ 

§ 714. Decisions and Orders 

In reviewing determinations of tax deflcTencif^s, the 
tax court may affirm, set aside, or mod.fy the findings 
and decisions of the commissioner of internal revenue. 

In reviewing determinations of tax deficiencies, 
the tax court may affirm, set aside, or modify the 
findings and decisions of the commissioner of in- 


gate lump sum for the entire g-roup. 
—^Miller Mfgr. Co. v. C. I. R., supra, 

Fiadingfs held, snfacicntly specific 
U.S.—Helvering v. National Grocery 
Co.. 58 S.Ct. 932, 304 U.S. 282, 82 
L Ed. 1.346, rehearing denied 59 
S.Ct. 56, 305 U.S. 669, S3 L.Ed. 431. 

£6. U.S.—Cole.’s Estate v. C. I. R., 

C.C.A., 140 F.2d 636, 151 A.L.R. 
1139—Crescent Bed Co. v. C. I. R., 
C.C..*\.Ea., 133 F.2d 424-—Tooley v, 
C. I. R, C.C.A.. 121 F2d 350—Scott 
V. C. I. R., C.C.A., 117 F.2d 36— 
Baker v. C. I. R.. CCA., 115 F.2d 
987, followed in McKee v. C. I. 
R, 116 F.2d 4.99—Gross v. C, 1. R., 
CC.A.. 92 P.2d 621—C. 1. R. v. 
Matheson, C.C.A., 82 F.2d 380— 
Jenkins-Kreer & Co. v. C. I. R., C. 
C.A., 50 F.2d 53. certiorari denied 
Jenkms-Kreer ^ Co. v. Burnet, 52 
set. 127, 284 U.S. 672, 76 L.Ed. 
568—Williams v. C. I. R., C.C.A., 
44 F.2d 467. 

PindiiLg held eq.uivaleiit to specific 
finding 

U.S.—Long Island Drug Co. v. C. T. 
R., CC.A., Ill F.2d 593, certiorari 
denied 61 S Ct. 49, two cases, 311 
U.S. 680, 85 L.Ed. 438. 

negative findings 

The court is not required to make 
affirmative findings as to matters 
negatived by the findings made.— 
Mahler v, C. I. R., C.C.A., 119 F.2d 
869, certiorari denied 62 S.Ct. 114, 
314 U.S. 660, 86 L.Ed. 529—Keeney v. 
a L R., C.C.A., 116 F.2d 401. 

27. U.S.—Northwest Bancorpora- 
tion V. C. I. R., C.C.A., U F. 2d 293. 


I 23 . U.S.—Beaudry v. Q. I. R., C.C.A. , 

I 1'50 P.2d 20. 
i rindiuga held insnfilcieiit 

The tax court’s finding that a rea¬ 
sonable man with taxpayer’s in¬ 
formation would have known before 
! the tax year that debt was worth- 
' less was insufficient to sustain deci¬ 
sion denying taxpayer deduction.— 
Beaudry v. C. I, R., supra. 

23 . D.C.—Ayer v. Blair, 25 F.2d 534, 
58 App.D.C. 110. 

Bssponsive to issue 

Where ultimate fact found was to 
sustain commi.ssioner’s determina¬ 
tion that notes received by ta.xpayer 
on sale of his interests in insurance 
companies were worth face value, 
ultimate finding of fact was respon¬ 
sive to issue whether such notes had 
value when received.—Whitlow v. C. 
I. R., C,C.A., 82 F,2d 569. 

30 . U.S.—Phipps V. C. 1 . R., C.C.A., 
127 F.2d 214, certiorari denied 
Phipps V. Helvering, 63 S.Ct. 38, 
317 U.S. 645, 87 L.Ed. 519—War¬ 
ren Service Corporation v. C. I. R., 
C.C.A., 110 F.2d 723—Herskovlts 
V. C. I. R., qC,A., 110 F.2d 272— 
C. 1. R. V. American Seating Co., 
C.C.A., 50 F.2d 681. 

Evidentiary facts held to support 

ultimate finding.—Tricou v. Helver¬ 
ing, C.C.A., 68 F,2d 280, certiorari 
denied 54 S.Ct. 865, 292 U.S. 655, 78 
L.Ed. 1503, rehearing denied 55 S.Ct, 
67, 293 U.S. 629, 79 L.Ed, 715. 

31. U.S.—Dobson v. C. I. R., Minn., 
64 S.Ct. 239, 320 U.S. 489, 88 L.Ed. 
248, rehearing denied 61 S.Ct. 495, 
321 U.S. 231, 88 L.Ed. 691, mandate | 
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I conformed to, C.C.A., Helvering v. 

1 Collins’ Estate, 142 F.2d 454, and 
[ Helvering v. Dobson, 142 F.2d 451, 
two cases. 

Separate findings 

Tax court should make separate 
findings of fact and conclusion.^ of 
law when redetermining deficiencies 
in income taxes.—.Tohnson, Drake 
Piper v. Helvering, C.C.A., 69 F.2d 
151, certiorari denied 64 S.Ct. 800, 
292 U.S. 650, 75 L.Ed. 1600. 

32. U.S.—Dobson v. C. I. R., Minn., 
64 S.Ct. 239, 320 U.S. 4 89. 88 L.Ed. 
248, rehearing denied *64 S.Ct. 495, 
■321 U.S. 231, 88 L.Ed. 691. 

33. U.S,—^California Iron Yards Co. 
V. C. I. R., C.C.A., 47 F.2d 514, 

34. U.S.—Cogar v. C. I. R., C.C.A., 
51 F.2d 501. 

35. U.S.—Jenkins-Kreer & Co. v. C. 
I. R., CC.A., 50 P.2d 53, certiorari 
denied Jenkins-Kreer & Co. v. Bur¬ 
net, 52 S.Ct. 127, 284 U.S. 672, 76 
L.Ed. 568. 

30. U.S.—Boston Safe Deposit 
Trust Co. V. C. I. R., C.C.A., 06 P. 
2d 179, certiorari denied Boston 
Safe Deposit & Trust Co. v. Hel¬ 
vering, 54 S.Ct 237, 290 U.S. 700, 
78 L.Ed. 602. 

37. U.S.—Washburn v. C. I, R., C.C. 
A-, 51 P.2d 949. 

38. U.S.—^Washburn v. C. I. R., su¬ 
pra, 

39. U.S.—Gulf States Steel Co.- v. U. 
S„ C.aA.Ala., 56 F.2d 43, affirmed 
53 S.Ct 69. 287 U.a 22, 77 JUm. 
150. 
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ternal revenue.*^® The commissioner’s determina¬ 
tion should be set aside for error,but it should be 
affirmed if it is rig:ht,^^ even though the reasons 
assigned by the commissioner are wrong.'^s 

The decision or order must conform to the is¬ 
sues presented^^ and be supported by the findings'^s 
and the evidence.'^^ The court need not decide is¬ 
sues not before it.'^’^ The omission of descriptive 
words after the name of the petitioner will not ren¬ 
der an order void or inoperative.^^ 

Amendment, correction, or inodificatinn. In a 
proper case the tax court may^^ and should^® amend, 
correct, or modify its decision or order. 

Vacation. The tax court may entertain a mo¬ 
tion to vacate its decision,and the granting or 
denial of such a motion is within its sound discre¬ 
tion.^- Under the rules of the court, a motion to 
vacate must be made within a prescribed time after • 


entry of the decision.53 While it has been held that 
the court has no power to vacate its decision after 
it becomes final,it has been held that the court 
may vacate a final order based on a stipulation, at 
the instance of the parties to the stipulation, for 
good cause shown.^s 

§ 715. - Operation and Effect 

a. In general 

b. Time decision becomes final 

c. Res judicata 

a. In General 

The tax court has the capacity to render decisions 
final and binding on beth the commissioner of internal 
revenue and the taxpayer unless reversed on appeal. 

The tax court has been endowed by statute with 
the capacity to render decisions final and binding 
on both the commissioner of internal revenue and 
' the taxpayer unless reversed on appeal.56 Thus a 


40. U.S.—75lalr v. O-^sterlein Mach. 
Co. App.nC., 48 set 87. 275 US 
220, 72 L Ed. 240—Acer Rf'alty C:> 
V. C. 1. R.. C.C.A., 132 F2d 512. 

41. U.S—TTelverins’ v. Taylor. .55 S 
Ct. 287. 293 U.S. 507, 79 L.Ed. 623 
—National Lumb^^r & Tie Co. v. 
C. 1. R,. C.C A., 00 F.2d 216. 

Arbitrary d©t©rmJ,3aation 

The fact that the commissioner’s 
determination was arbitrarily made 
may be suHcient to rcqrire the tax 
court to set It aside.—Holvorinf? v. 
Taylor. 5'5 S.Ct. 287, 203 U.S. 507, 
•79 L.Ed. 623. 

42. U.S—TTclverins: v. Gowran, 58 
S.Ct. 154. 302 U.S. 2.38, 8‘> U Ed. 
'224. r^'^hearing- denied 58 S Ct 4 78, 
302 U.S. 7S1. 82 U.Ed. 603—Paris 
V. Hclvering. CCA., 71 F.2d 610, 
certiorari denied 55 S.Ct. 99, 293 
U.S. 58 1. 70 T..Ed. 680. 

43. U.S.—Heiverlngr v. Gowran, 58 
S.Ct. 15 i. 302 U.S. 238, 82 L.Ed. 
224. rehearing denied 58 S.Ct. 4 78. 
302 U.S, 781. 82 L.Ed 60.3. 

44. Bjclsions held not improper 
U.S.—Uelverlng v. Leary. C.C.A,, 93 

P.2d 826—Popular Price Tailorlnif 
Co. V. C. I. R„ C.C.A., 33 P.2d 461. 

45. U.S—Robinson v. C. L R.. C.C. 
A., 07 P.2d 5 52—Cass v. Hclverlngr, 
C.C.A., 83 P2d 841. 

40. U.S.—Arm Arbor R. Co. v. C. I. 

R., CCA., 97 1^.2d 343. 

Stipulated facts 

Where facts are stipulated, the 
board is required to base its deci¬ 
sion on such facts in the absence of 
other evidence.—Iowa Bridge Co. v. 
C. I. K., C.C.A., 39 F.2d 777. 

47. U.S.—Weigel v. G. I. R„ CC.A., 

96 F.2d 387, 117 A.I^.R. 366. 
m. U.S.—Smith V. C. X. R., CCA., 
67 F.2d 167. 

47 C.J,S.--60 


Order held valid 

Order, although determining de¬ 
ficiency tax against administrator of 
estate personally instead of in repre- 
'^en^ative capacity, has been held a 
valid final order.—Smith v. C. I. R., 
supra. 

4D. U.S —C. I. H V. .American Oil 
Co, CC \.Tex., 127 F 2d 262. cer¬ 
tiorari denied .American L'berty 
Oil Co. V C. I. R, 63 set. 43, 317 
US. 648. 87 LEd 522—Tonopah 
Minmgr Co. of Nevada v. C. I. R., 
C.C.A.. 127 F2d 239—C. I. R. v. 
Lincoln-Boyle Ice Co., C.C.A., 93 
F.2d 26. 

ITifnc pro t'uac order 

Tax court, after order becomes 
final, has power to enter nunc pro 
tunc order correcting error in origi¬ 
nal ord-^r—Smith v. C. I. R., CCA., 
67 F.2d 167. 

53. U.S —C. I. R V. American Lib¬ 
erty Oil Co., C.C.A.TCX., 127 F.2d 
262. certiorari denied American 
Lib£‘rty Oil Co. v. C. I. R., 63 S.Ct. 
4 3, 317 U.S, 648, 87 L.Ed. 522. 

51. U.S.—C. I. R. V. Realty Opera¬ 
tors, C.C.A.La., 118 F.2d 286. 

An ex parts judgment by a mem¬ 
ber of the tax court granting a mo¬ 
tion by commissioner to sot aside a 
decision by the court has been held 
to bo void where no copy of motion 
was served on or waived by o.pposite 
party to motion and motion was 
granted without hearing.—C. I. R. v. 
Realty Operators, supra. 

52. U.S.—McCarthy v. C. I. R., C.C. 
A., 13.9 F.2d 20. 

Discretion held iiot abused 
U.S.—Scott V. C. I. R., aC.A., 117 
F.2d 36. 

53. U.S.—Foster v. C. 1 R,, C.C.A., 
112 F.2d 109. 
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Motion held not timely 

U.S.—Foster v. C. I. R., supra. 

Waiver of rules 

If the tax court, because it may 
change Its rules, could waive en¬ 
forcement in a particular case of 
rule respecting time for making mo¬ 
tions to vacate decisions by court, 
one member, even though he consti¬ 
tuted a division for di.spatch of busi¬ 
ness, could not do so.—C. I. R. v. 
R valty Operators, C.C.A.La., 118 F.2d 
283. 

51. U.S.—White’s Will v. C. I. R.. C. 

CA., 142 F.2d 716—Monjar v. C. 1. 
R. C.C.A., 140 F2d 263—McCarthy 
V. C. I. R., C.C.A., 139 F.2d 20— 
Swan V. C. I. R., C.C.A., 122 F.2d 
324. certiorari denied 62 S.Ct. 414, 
314 US. 697. 86 LEd. 557. 
Dismissal of petition 

Where tax court was without ju¬ 
risdiction to grant taxpayer’s peti¬ 
tion to vacate decision of court, It 
should dismiss petition to vacate for 
want of jurisdiction, instead of de¬ 
nying petition to vacate.—Swall v. 
C. I. R., supra. 

55. U S.—La Floridienne J. Butt- 
gen bach & Co. V. C. I. R., C.C.A., 
63 F.2d 630. 

Matters considered 

Tax court could consider question 
of laches, collusion, or other thing 
rendering it inadvisable to vacate 
order.—La Floridienne J. Buttgen- 
bach & Co. V. C. I. R., supra. 

56. U.S.—American S. S. Co. v. 
Wickwlre Spencer Steel Co., I).C.N. 
Y., 8 F.Supp. 562. 

Final determliiatlon 
Decision of tax court declaring no 
additional taxes due constitutes final 
determination of tax liability, in ab- 
, sence of review,—U. S. v. Martin Ho- 
' tel Co., D.C.Neb., 62 F.2d 161, appeal 
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final decision is in legal effect a judgment,®''^ and a 
final decision of the tax court, on matters over 
which it has jurisdiction, is not open to collateral 
attack.^S The effective scope of the decision ren¬ 
dered is, however, no broader than the issue, opin¬ 
ion, and findings.^9 It has been held that a deci¬ 
sion of the tax court should be followed by the 
district court until overruled by an appellate 
court. 

b. Time Decision Becomes Final 

The circumstances which determine the time a de¬ 
cision of the tax court becomes final are set forth by 
statute. 

The Internal Revenue Code, 26 U.S.C.A. § 1140, 
and similar statutes, set forth the circumstances 
which determine the time a decision of the tax 
court becomes final.^i Under such statute, it has 
been held that a decision becomes final on the ex¬ 
piration of the time allowed for filing a petition for 
review, if no such petition has been duly filed with¬ 
in such time,®2 or on the expiration of the time al¬ 
lowed for filing a petition for certiorari, if the de¬ 


cision of the court has been affirmed or the pet 
tion for review dismissed by the circuit court c 
appeals and no petition for certiorari has been dul 
filed,or on the denial of a petition for certiorar 
if the decision of the court has been affirmed or th 
petition for review dismissed by the circuit coui 
of appeals,6^ or on the expiration of thirty day 
from the date of issuance of the mandate of th 
supreme court, if such court directs that the deci 
sion be affirmed or the petition for review dis 

missed.65 

c. Res Judicata 

The doctrine of res judicata is applicable to the deci 
sions of the tax court. 

The doctrine of res judicata is applicable to th 
decisions of the tax court with respect to question 
involved in the computation and assessment of tSiX 
es for which a deficiency is claimed.66 Hence ; 
final decision made in a proceeding in which th 
court has jurisdiction of the subject matter an< 
the parties,6'^ under such general doctrine of re 


dismissed and reversed in part on 
other grrounds C.C.A., 59 P.2d 549. 
certiorari denied Martin Hotel Co. v. 
U. S.. 53 S.Ct, 115, 287 U.S. 651, 77 
L.Ed. 5-6 2, 

57, U.S—Merrill v. U. S , DC.NT., 
5-5 FSnpp. 674, affirmed, C C.A., 1'52 
P 2d 74—Ohio Steel Foundry Co. v. 

U. S.. CtCl., 38 F2d 144—Ameri¬ 
can S. S. Co. V. Wicltwire Spencer 
Steel Co., D.C.N.Y., 8 F Supp. '562. 

58. U.S.—U. S. V. Fisher, D.C.Mich., 
57 FSupp. 41 n—T. W. Warner Co. 

V, U. S., Ct.Cl., 15 F.Supp. 160— 
American S. S. Co. v. Wickwire 
Spencer Steel Co., D.C.N.V., 8 F. 
Supp. 562. 

50. U S —Oulf States Steel Co v. U. 
S., Ala., 53 S.Ct. 69, 287 U.S 32, 77 
[L.Ed. 150—U. S. V. Wyoming: Cm- 
tral Ass'n, C.C.A.Wyo., 70 F.2d 869 
—American S. S. Co. v. Wickwire 
Spencer Steel Co., D.C.N.Y,, 8 F. 
Supp. 562. 

60. U.S.—Pennsylvania Indemnity 

Co. V. McLaug-hlin, D.C.Pa., 8 F. 
Supp. 1006, affirmed, C.C.A., 78 F. 
2d 957, certiorari denied 56 S.Ct. 
247, 296 US. 644, 80 L.Ed. 458. 

61. U.S.—Sweet v. C. I. H., C.C.A., 
120 F.2d 77. 

Purpose 

(1) It has been held that the stat¬ 
ute manifests the complete purpose 
of congrress to provide a final deter¬ 
mination, binding, all parties^.—Old 
Colony Trust Co. v. C. L R., 49 S.Ct. 
499, 279 U.S 716, 73 L Ed. 918—Mon¬ 
jar V. C. I. R., C.C.A., 140 P-2d 263. 

(2) It has also been held that the 
purpose of congress, in prescribing 
so minutely the dates on which deci- i 


r sions become final In the various sit- 
I uations, was to enable the commis¬ 
sioner to know exactly wherr he is at 
liberty to make the deficiency as¬ 
sessment, on the basis of which the 
collector proceeds to collect the tax, 
in cases where the tax court has 
found a deficiency, and when the tax 
court's decision has found an over¬ 
payment, to enable commissioner to 
know the exact date on which he 
has the duty of allowing the credit 
or making a refund.—Denholm & 
McKay Co. w. C. I. R., C.C.A., 132 F. 
2d 243. 

'‘Pinal'' 

The word “final," as used through¬ 
out statute, means that, at the indi¬ 
cated point of time, the decision of 
the board must stand as rendered.— 
Sweet V. C. I. R., C.C.A., 120 F.2d 77. 
Decision entered on stipulation 
The statute is applicable to deci¬ 
sion entered on a stipulation, since 
decision was a judicial act.—White’s 
Will V. C. I. R, C.-C.A., 142 F.2d 746. 
Statute held not repealed by implica¬ 
tion 

U.S.—White's Will v. C. I. R., supra. 

S2. U.S.—Swan V. C. I. R., G.C.A., 

122 F.2d 324, certiorari denied 62 
S.Ct. 414, 314 U.S. 697, 8>6 L.Ed. 
557—Sweet v. C. I. R., C.C.A., 120 
P.2d 77—Manx Corporation v. U. 
S., Ct.CL, 54 P.2d 177—McMullin 
V. U. S., Ct.Cl., 37 F.Supp. 284— 
Castle V. U. S., Ct.Cl,, 17 F.Supp. 
615. 

63. U.S,—White's Will v. C. I. R., C. 
C.A., 142 F.2d 746. 

64. U.S.—Sweet v, O. I. R., C.C.A., 
120 F.2d 77. 


, Effect of rule as to rehearing 

It has been held that the decisio 
may not become final until the laps 
of a prescribed time after the denia 
of certiorari where the suprem 
court rules permit a petition for re 
hearing within such time.—Sweet \ 
C. I. R,, supra. 

65. U.S.—Helvering v. Norther 
Coal Co., 5*5 set. '3, 293 U.S. 191 
79 LEd. 281. 

66. U.S.—^U. S. ex rel. Girard Trus 
Co. V. Helvcring, 57 S Ct. 855, 30 

U. S. 540, 81 L.Ed. 1272—G^-een 

baum V. U. S., Ct.Cl., 17 F.Supi 
83. 

Basis of res judicata 

It is well settled that the decision 
of the tax court, are a ba.sis of re 
judicata regardless of whether the: 
have been reviewed by a court.—Pel 
ham Hall Co. v. Hassett, C.C.A.Mass, 
147 F.2d 63. 

Consent decision 

While decision by consent Is a 
completely res judicata as one afte 
trial, determination that “there ar 
deficiencies" due for certain amoun 
did not foreclose inquiry whetliG 
stipulation for determination wa 
an admission of, or whether ta; 
court’s decision determined other de 
flciencies for, other amounts due.— 
Ventura Consol. Oil Fields v. Rogan 
C.C.A.CaL, 86 F.2d 14 9, certiorari de 
ni^d Eogan v, Ventura Consol. Oi 
Fields, 57 S.CL 610, 300 U.S. 672, 8, 
L.Ed. 878. 

67. U.S.—Continental Petroleum Cc 

V. U. C.C.A.Okl., 87 F.2d 91, cer 
tiorari denied 57 S.Ct 670, 300 V.S 
'679, 81 L.Ed. 8'83. 
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judicata, is conclusive®^ on all the parties of 
record®9 and their privies'^® with respect to issues 
tried and determined.'^^ 

The doctrine of res judicata is not applicable as 
to matters not actually litigated and determined^^ 
or to matters not necessary to the decision. 


§ 716. Rehearing 

The tax court, at least before Its decision has become 
final, has the discretionary power to grant a rehearing. 

The tax court, at least before its decision has 
become final, has the power to grant a rehear- 
ing,74 and the granting or refusing of an appli¬ 
cation for a rehearing rests within its sound dis¬ 
cretion.'^® A rehearing can be granted only after 


Construction of trust agreement 
In determining whether dividends 
received during taxable years by a 
trust in form of deferred debenture 
notes were distributable to beneficia¬ 
ry so as to make such dividends tax¬ 
able to the beneficiary, construction 
of the trust instrument by the tax 
court was not binding on remainder¬ 
men or on the trustees, since con¬ 
struction of trust instrument in¬ 
volved no federal question or federal 
tax law.—Eisenmenger v. C. I. R, 0. 

C. A., 145 P,2d 103, 156 A.L.R. 741. 

6S. U.S—Continental Petroleum Co. 
V. U. S., C.C.AOld., 87 F.2d 91, 

certiorari denied 57 S.Ct. 670, 300 

U. S. 679, 81 LEI. 883—-McMullin 

V. U. S , Ct.CL, 37 F.Supp. 284— 

T. W. Warner Co. v. U. S., Ct.CL, 
15 F.Supp. 160. 

69. U.S.—Continental Petroleum Co. 

V. U. S., C.C A Okl., 87 F.2d 91, 

certiorari denied 57 S.Ct. '670, 300 

U. S 679, 81 LEd. 883. 

D. C.—U S. ex rel. Girard Trust Co. 

V. Helvering, 85 F.2d 230, 66 App. 
DC. 61, afTirmed 57 S.Ct. 855, 301 

U. S. 540, 81 L.Ed. 1272. 

N.C.—Nebel v. Nebel, 28 S.E.2d 207, 
223 N.C. 676. 

70. U.S.—U. S. V. Fisher, D.C.Mich., 
•57 F.Supp. 410—U. S. V. McGuire, 
D.C.N.J., 42 FSupp. 337. 

Collector of internal revenue 

A decision against the government 
is conclu.sive against a collector, 
since the collector is but an agent of 
the government.—Ventura Consol. 
Oil Fields v. Welch, D.C.Cal., *6 F. 
Supp. 327, reversed on other grounds 
C.C.A., Ventura Consol. Oil Fields v. 
Rogan, 86 F.2d 149, certiorari denied 
Rogan V. Ventura Consol. Oil Fields, 
67 S.Ct. 610, 300 U.S. 672, 81 L.Ed. 
>878. 

United states 

In determining whether' decision 
was binding, determination against 
collectability of claim for addition¬ 
al income tax, under rule of res judi¬ 
cata, United States pressing present 
claim was in privity w*ith commis¬ 
sioner who appeared in proceeding 
before board.—American S. S. Co. v. 
Wlckwire Spencer Steel Co., D.C.N. 

T., 8 F.Supp. 562. 

71. U.S.—Gooch Milling & Elevator 
Co. v. C, I. E., C.C.A., 133 F.2d 131, 
reversed on other grounds C. I. E. 

V, Gooch Milling Elevator Co., 
«4 act. 184, 820 U.S. 418, 88 L.Ed. 


139, mandate conformed to, C.C A., 
142 F.2d 452—Greylock Mills v. 
White, D.C.Mass., '55 F.2d 704, af¬ 
firmed, C.C.A., 63 F.2d 866, certio¬ 
rari denied 53 S.Ct. 793, 289 U.S. 
760, 77 L.Ed. 1503—Pioneer Rub¬ 
ber Mills v. U. S., D.C.Cal., 10 F. 
Supp. 317. 

Decisions held not Inconsistent so 
as to nullify each other.—Rubel Cor¬ 
poration V. Rasquin, C.C.A.N.Y., 132 
P.2d 640. 
liiahility for tax 

U.S.—Ohio Locomotive Crane Co. v. 
Denman, C.C.A Ohio, 73 F 2d 408 
certiorari denied 55 S Ct. 508, 294 

U. S. 712, 79 L.Ed. 1246—Rindley v. 
Heiner, D.C.Pa., 38 P.2d 489. 

Overpayment 

U.S.—Western Wheeled Scraper Co. 

V. U. S, O.C.A.Ill., 72 F.2d 487. 
Issues not identical 

The doctrine of res judicata is not 
applicable where the issues are not 
identical.—Stoddard v. C. I R., C.C. 
A., 141 P.2d 76—Louisville Property 
Co. V. C. I. R, C.C.A.Ky., 140 P 2d 
547, certiorari denied 64 S.Ct. 12'68, 
322 U.S. 755, 88 L.Ed. 1584, rehearing 
denied 65 S.Ct. 30, 323 U.S. 810, 89 
L.Ed. 646—National Bank of Mld- 
dlesboro V. U. S., C.C.A Ky., 140 F.2d 
54 7, certiorari denied 64 S.Ct. 1268, 
322 U.S. 754, 88 L.Ed. 1-584, rehearing 
denied 65 S.Ct. 30, 323 U.S. 810, 89 
L.Ed. 646—American S. S. Co. v. 
Wickwire Spencer Steel Co., D.C.N. 
Y., 8 F.Supp. 562. 

Matters which could have been 
raised as affecting the validity of 
the tax have been held to be con¬ 
cluded by tax court's decision.— 
Brooks v. Driscoll, C.C.A.Pa., 114 F. 
2d 426. 

72. U.S.—Pelham Hall Co. v. Has- 
sott, C.C.A.Mass., 147 F.2d 63— 
Hartford-Empire Co. v. C. I. R., C. 

C. A., 137 P.2d 540, certiorari denied 
64 S.Ct. 196, 320 U.S, 787, 88 LEd. 
473—BlalX'er v. C. I. R„ C.C.A., 134 
F.2d 389—U. S. v. Martin Hotel 
Co., C.C.A.Ncb., 60 F.2d 649, cer¬ 
tiorari denied Martin Hotel Co. v. 
U, S., 63 S.Ct. 116, 287 U.S, G51, 77 
L.Ed. 662—Pittsburgh Terminal 
Coal Corporation v. Heiner, D.C. 
Pa., 66 F.2d 1072—Old Colony R. 
Co. V. U. S., D.C.Mass., 27 P.2d 994 
—Elrod Slug Casting Mach. Co. v. 
O'Malley, D.CNeb., 67 F.Supp. 915 
—l^ioneer Rubber Mills v. U. S., 

D. C.Cal., 10 F.Supp. 317. 
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73. U.S.—The Evergreens v. Nunan, 
O.C.A., 141 P2d 927, 1*^2 A.L.R. 
1187, certiorari denied The Ever¬ 
greens V. C. I. R.. 65 S.Ct. 49, 323 

U.S. 720, 89 L.Ed. 579. 

Estoppel 

In determining effect of order of 
tax court as an “estoppel,’* ea^h tax 
year is a separate “cause of action" 
and the estopnel depppds op whether 
actual point involved in pT-oceeding 
was decided and was necessary to 
decision in procpedines involving pri¬ 
or vear.—Hartford-Emnire Co. v. C. 
I. R.. CCA.. 1.37 F 2d 540, certio¬ 
rari denied 64 S.Ct. 196, 320 U.S. 787, 
88 LEd. 473. 

74. U.S—Gowran v. C. T. R.. C.C.A., 
87 F.2d 125. reversed on other 
grounds Helvering v Gowran. 58 

5 Ct. 154. 302 U S 238. 82 L Ed. 224, 
rehearing denied 58 S Ct. 478. 302 

U. S 781. 82 L.Ed. 603—Helvering 

V. Edison Securities Cornoration, 
C C.A.. 78 F 2d 85—Washburn Wire 
Co. V. C. I R.. CC.A., 67 F2d 658, 

DC—Chatham Phenix Nat. Bank & 
Trust Co. V. Helvcring. 87 F 2d 547, 
66 App.D C. 330—Helverfng v. Con¬ 
tinental on Co.. 68 F2d 750. 63 
App.D C 5, certiorari d^'nied Conti¬ 
nental Oil Co. V. Helvering, 54 S.Ct. 
629, 292 U.S. 627, 78 L.Ed. 1481. 
Limitation of power 

The power of tax court to enter¬ 
tain a petition for rehearing Is limit¬ 
ed to the three months during which 
a petition for review might be filed n 
the circuit court of appeals.—Sweet 
V. C. I. R., C.C.A., 120 F.2d 77. 

75. U.S.—Bankers’ Pocahontas Coal 
Co. V. Burnet, 53 S.Ct. 150. 287 U. 
S. 308, 77 L.Ed. 325—Strother v. 
Burnet, 53 S.Ct. 152, 287 U.S. 314, 
77 L.Ed. 330—Chiquita Mining Co. 
V. C. I. R., C.C.A., 148 F.2d 306— 
Reis V. C, I. R., CC.A., 142 F.2d 
900—Tonopah Mining Co. of Ne¬ 
vada V. C. I. R., C.C.A., 127 F.2d 
239—Skenandoa Rayon Corporation 
V. C. I. R.. C.C.A,, 122 F.2d 268, 
certiorari denied 62 S.Ct. 413, 314 
U.S. 696, 86 L.Ed. 556—Scott v. 
C. I. Rm aC.A.. 117 F.2d 36—Foster 
v. C. I. R., C.C.A., 112 F.2d 109— 
Crane-Johnson Co. v. C. I. R., C. 
C.A., 105 F.2d 740, alllrmed Crane- 
Johnson Co. V. Plelvering, 61 S.Ct. 
114, 311 U.S. 64, 85 L.Ed. 36— 
tiuntington Nat. Bank v. C. I. R., 
C.C.A., 90 F.2d 876—O'Rear v. C. I. 
R„ C.C.A., 80 F2d 473—Baltimore 

6 O. R. Co. V. C, 1. R., C,C.A.. 78 
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there has been a hearing and a decision 

Grounds. A rehearing should be granted where 
there has been prejudicial error'^^ and the interests 
of justice require it.^^ The failure of counsel suf¬ 
ficiently to present the case furnishes no ground 
for a rehearing. 

Applications for a rehearing on the ground of 
newly discovered evidence are not favored,and to 
warrant a reopening of the case it must appear that 


the evidence is in fact newly discovered^^ and not 
merely that the importance of it is newly discov¬ 
ered. 

Time. A motion for a rehearing may and must 
be made within the time prescribed by the rules of 
the court.S3 

A motion for a rehearing should set forth the 
specific grounds on which it is based.^^ 


F.2d 460—Fritz v. C. I. R., C.C.A. 
Tex., 76 P.2d 460—Preeman-Hamp- 
ton on Corporation v. C. I. R., C. 

C. A., 65 F.2d 456—Weiller v. C. I- 
R., C.C.A., 64 P.2d 480. 

D.C.—Series ^*A’* Trust v. Helveringr. 
126 F.2d 530. 75 U.S.App.D.C. 267, 
certiorari denied 63 S.Ct. 45, 317 
tJ.S. 640, 87 L.Ed. 522—Chatham 
Phenix Kat. Bank & Trust Co. v. 
Helveringr, 87 P.2d 547, 66 App. 

D. C. 330. 

Discretion lield ahnsed 

U.S.—Garden City Feeder Co. v. C. I. 

R.. C.C.A., 75 F.2d 804. 

Discretion hold not abused 
U.S.—Barnhart-Morrow Consolidated 
V. C. I. R, C.C.A.. 150 F.2d 285— 
Sisto Financial Corp. v. C. I. R.. 
-C.C.A., 140 F.2d 268—Reis v. C. I. 

R. , C.C.A,-. 142 F.2d 900—Tonopah 
Mining Co. of Nevada v. C. I. R.» 

C. C.A., 127 F.2d 239—Humphreys 
V. C. I. R.. C.C.A.. 125 P.2d 34^, 
certiorari denied 63 S.Ct. 28, 317 
TJ.S. 637. 87 L.Ed. 513—Chicago & 

N. W. R. Co. v. C. I. R.. C.C.A., 
114 F.2d 882. certiorari denied 61 

S. Ct 711, 312 U.S. 692, 85 L.Ed. 
1128—Burdan v. C. I. R., C.C.A., 
106 P.2d 207—Crane-Johnson Co. 
V. C. I. R-, C.C.A.. 105 P.2d 740, 
affirmed Crane-Johnson Co. v. Hel¬ 
vering. 61 S.Ct 114, 311 U.S. 54, 85 
L.Ed. 35—Hughes v. C. I. R., C.C. 
A., 104 F.2d 144—Covington v. C. 
I. R., C.C. A. Ala., 103 F.2d 201— 
North American Coal Corporation 
V. C. I. R., C.C.A., 97 F.2d 325— 
O'Rear v. C. I. R.. C.C.A., 80 F.2d 
473—Wise & Cooper Co. v. C. I. 
R., C.C.A., 53 P.2d 843—Boggs & 
Buhl V. C. I. R., C.C.A., 34 F.2d 
859. 

76. U.S.—Garden City Feeder Co. v. 

O. I. R., C.C.A., 75 F.2d 804. 

77. D.C.—Askania Werke, A. G., v. 
Helvering, 96 F.2d 717, 68 App. 

D. C, 315. 

Denial held proper 
U.S.—Seiherling Rubber Co. v. C, I. 
R., C.C.A., 70 F.2d 651, certiorari 
denied 55 S.Ct 142, 293 U.S. 611, 79 
L.Ed. 701. 

T'ailiire to consider authority 

A rehearing should be granted 
where the court has failed to con¬ 
sider, in its determination of Issues, 
a relevant supreme court decision 


handed down prior to its decision.— 

C. I. R. v. Wells, C.C.A., 132 F.2d 405 
73. U.S.—Helvering v. Edison Se¬ 
curities Corporation, C.C.A., 78 F, 
2d 85—Kansas City Southern By, 
Co. V. C. I. R., C.C.A., 75 F.2d 786 
—Buffalo Union Furnace Co. v. 
Helvering. C.C..A.., 72 F.2d 399. 

D. C.—Askania Werke, A. G., v. Hel¬ 
vering. 96 F.2d 717, 68 App.D.C. 315 
—Ohio Valley Rock Asphalt Co. v. 
Helvering, 95 F.2d 87, 68 App.D.C. 
176. 

76. U.S.—Barnhart-Morrow Consoli¬ 
dated V. C. I. R., C.C.A., 150' F.2d 
285—Skenandoa Rayon Corporation 
V. C. I. R., C.C.A., 122 F.2d 268, cer¬ 
tiorari denied 62 S.Ct 413, 314 U.S. 
696. 86 L.Ed. 556. 

The whole case must be presented 
on a hearing, and a mere desire, aft¬ 
er defeat, to try a case again is not 
a sufficient basis for a rehearing.-— 
Scott V. C. I. R., C.C.A., 117 F.2d 
36, 

Mistake of counsel 

Where taxpayer has had his day ir 
j tax court, he is not entitled to a re 
I hearing to remedy mistake of tax 
payer’s counsel who were neither un 
authorized nor incompetent.—Chi 
quita Mining Co. v. C. I. R., C.C.A , 
148 F.2d 306. 

80. U.S.—Standard Knitting Mills v 
C. I. R., C.C.A., 141 F.2d 195. cer¬ 
tiorari denied 64 S.Ct. 1266, 322 U 
S. 753, 88 L.Ed. 1583—Scott v. 
C. I. R.. C.C.A.. 117 F.2d 36. 

Cumulative evidence 

A rehearing will not be granted 
where the newly discovered evidence 
is merely cumulative, and it does not 
appear that a submission would in 
all probability change the result.— 
Baltimore & O. R. Co. v. C. I. R., C. 
C.A., 78 P.2d 460. 

81. U.S.—Bankers Pocahontas Coal 
Co. V. Burnet, 53 S.Ct, 150, 287 U. 
S. 308, 77 L.Ed. 326—Strother v. 
Burnet, 53 S.Ct. 162, 287 U.S. 314, 
77 L.Ed. 330—Chlquita Mining Co. 
V. C. I. R., C.C.A., 148 F.2d 306— 
Standard Knitting Mills v. C. I. R., 
C.C.A., 141 F.2d 195, certiorari de¬ 
nied 64 S.Ct. 1266, 322 U.S. 753, 88 
L.Ed. 1683—Mason v. C. I. R., C. 
C.A., 125 F.2d 640, certiorari de¬ 
nied 63 S.Ct 56, 317 U.S. 657, 87 
L.Ed. 629—Scott v. O. I. R., C.C.A., 
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117 P.2d 36—Strother v. C. T. R., 
CC.A., 55 P.2d 626, affirmed Bank¬ 
ers Pocahontas Coal Co. v. Burnet, 
53 S.Ct. 150, 287 U.S. 308. 77 L.Ed. 
325, and Strother v. Burnet. 53 S. 
Ct 152, 287 U.S. 314, 77 L.Ed. 330. 
oa U.S.—Standard Knitting Mills v. 
C. I. R.. C.C.A.. 141 F2d 195, cer¬ 
tiorari denied 64 S.Ct. 1266, 322 
U.S. 753, 88 L.Ed. 1583—Scott v. 
C. I. R.. C.C.A., 117 F.2d 36. 

33. U.S.—Reis v. C. 1. R.. C.C.A., 142 

F2d 900—Foster v. C. I. R.. C.C.A., 
112 F.2d 109—Hughes v. C. I. R., 
C.C.A., 104 F.2d 144. 

I Motion held not timely 
I U.S.—McCarthy v. C. I. R., C.C.A., 
129 F.2d 20—Foster v. C. I. R., C. 
C.A., 112 F.2d 109. 

Petition for reconsideration 

(1) Where commissioner desired 
reconsideration of decision of tax 
court more than thirty days after 
entry of the decision, which was the 
period prescribed by court’s rules for 
filing a petition for reconsideration, 
but before the statutory period for 
court review had elapsed, better 
practice would have been for com¬ 
missioner to file a petition for leave 
to file a petition for reconsideration 
out of time.—Denholm & McKay Co. 
V. C. 1. R.. C.C.A.. 132 F.2d 243. 

(2) A timely motion for reconsid¬ 
eration retains the ca.se within the 
court’s jurisdiction, and decision docs 
not become "final” until three months 
after the motion is denied, if it Is 
denied.—Denholm & McKay Co. v. 
C. I. R., supra. 

84. U.S.—Acer Realty Co. v. C. I. R., 
C.C.A., 132 F.2d 612—Foster v. C, 
I. R., C.C.A., 112 F.2d 109—Central 
R. Co. of New Jersey v. C. 1. R., C. 
C.A.. 79 F.2d 697, 101 A.L.R. 1448 
—Fritz V. C. I. R.. C.C.A.Tex., 76 
F.2d 460—Ruhel v. C. I. R., C.C.A,, 
74 P.2d 27—Freeman-Hampton Oil 
Corporation v. C. I. R., C.C.A.. 66 
F.2d 456. 

A motion for reconsideration of de¬ 
cision of board of tax appeals and, 
“if deemed advisable, that a rehear¬ 
ing be granted in order to correct 
obvious errors in the application of 
basic principles of law and evidence 
on which said decision rests,” was 
more in nature of an ordinary peti¬ 
tion for rehearing than a motion for 



47 C. S. 


INTERNAL REVENUE 


§ 719 


§717. Report 

The tax court has the option of making its report 
In the form of special findings, an opinion, or a memo¬ 
randum opinion. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
1117 (b), and similar statutes, requiring the tax 


court to include in its report on any proceeding 
its findings of fact or opinion or memorandum 
opinion, it has been held optional for the court to 
make its report in the form of special findings, an 
opinion, or a memorandum opinion.^^ 


J. REVIEW BY OTHER COURTS 

1. In General 


§718. In General 

The revenue acts afford the parties an opportunity 
for a review of an adverse decision of the tax court. 

The sole remedy from an adverse decision of the 
tax court is a petition for review to the circuit 
court of appeal or the court of appeals for the Dis¬ 
trict of Columbia,although a further review is 
available by certiorari to the supreme court.S? The 
petition for review is an original proceeding au¬ 
thorized by statute,and not an appeal or error 
proceeding as from an inferior court,and the 
power conferred on the reviewing courts by the 
acts is one of review, not of appeal, although it 
is appellate in nature.^^ Before review may be 
sought in the courts, all remedies provided by the 
acts must be exhausted, and all defenses must be 
presented to the agency provided.^^2 

Rules of court. Under the Internal Revenue 
Code, 26 U.S.C.A. § 1141 (c) (2), the circuit courts 


of appeal and the court of appeals for the District 
of Columbia are empowered to adopt rules for the 
filing of the petition for review, the preparation of 
the record, and the conduct of the proceedings in 
tax review cases.^3 Under such provisions the 
general rules of court applicable in other proceed¬ 
ings in the circuit courts may be made applicable 
to tax review cases in such courts.^^ 

§ 719. Jurisdiction and Venue 

Jurisdiction to review decisions of the tax court Is 
exclusively in the circuit courts of appeals and the court 
of appeals for the District of Columbia. 

Jurisdiction to review adverse decisions of the 
tax court is vested exclusively in the circuit courts 
of appeals and the court of appeals for the District 
of Columbia,but the supreme court has juris¬ 
diction to review decisions of the inferior courts 
in such cases.^>6 This jurisdiction is statutory^^ 


retrial on newly discovered evidence. 
—Standard Knitting Mills v. C. I. R., 
C.C.A.. 141 F.2d 195, certiorari denied 
64 S.Ct. 1266, 322 U.S. 753, 88 L.Ed. 
1583. 

85. U.S.—Emerald Oil Co. v. C. I. R., 
C.C.A.. 72 R2d 681. 

Pending proceedings 

Statute has been held to apply to 
pending proceedings.—Insurance & 
Title Guarantee Co. v. C. I. R., C.C. 
A.. 36 F.2d 84 2, certiorari denied 
Insurance & Title Guarantee Co. v. 
Lucas, 60 S.Ct. 352, 281 U.S. 748, 74 
L.Ed. 1160. 

86. U.S.—Blair v. Hendricks, C.C.A., 

24 P,2d 819. 

SSktmedy by way of appeal 
U.S.—T. W. Warner Co. v. XJ. S., Ct 
Cl., 16 F.Supp. 160. 

“87. U.S.—U. S. V. Hauser, B.C.Cal., 

25 F.Supp. 689. 

88. U.S.—C. 1. R, v. R. X Darnell, 
Inc., C.C.A., 60 P.2d 82—Blair v. 
Hendricks, C.C.A., 24 F.2d 819. 

89. U.S.—C. L R, V. R. J. Darnell, 
Inc.. C.C.A,, 60 F.2d 82. 

m U.S.— Tracy v. C. I. R.. C.C.A., 
63 F.2d 676, certiorari denied 63 S. 
Ct 83, 287 as. 632. 77 L.Ed. 648. 
m. U.a—a I. B, V. Goulder, caA. 


123 F.2d 686—Helvering v. Mon- ] 
tana Life Ins. Co., C.C.A., 84 F.2d 
C23. 

92. U.S.~a S. V. Hauser, D.C.Cal., 
25 F.Supp. 689. 

93. U.S—Miller v. C. I. R., C.C.A., 
102 F.2d 476. 

94. U.S.—Miller v. C. L R., supra— 
Dayton Co. v. McMahon, C.C.A., 82 
F.2d 942. 

95. U.S.—Industrial Addition Ass‘n 
V. C. 1. R., Tenn., 66 S.Ct 289. 323 

U. S. 310, 89 L.Ed. 260—Stranahan 

V. C. 1. R., C.C.A., 42 F.2d 729, cer¬ 
tiorari denied *51 S.Ct. 346, 283 U. 
S. 822, 75 LEd. 1437, and followed 
in, aC.A., 48 F.2d 1082. 

Proceedings as “case or controver¬ 
sy” 

Petition to review decision of tax 
court presents “case or controversy" 
within jurisdiction of circuit court 
of appeals.—Old Colony Trust Co. v. 
C. I. R., 49 S.Ct 499, 279 U.S, 716, 73 
L.Ed, 918, conformed to, C.C.A., Old 
Colony Trust Co. v. C. I. R., 33 F.2d 
891. 

Order of processing tax board of re¬ 
view 

Circuit court of appeals had juris¬ 
diction to entertain timely petition 
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for review of decision of processing 
tax board of review, which went out 
of existence by operation of law, 
without ruling on internal revenue 
commissioner’s motion for rehearing. 
—Cherokee Spinning Co. v. C. I. R., 
C.aA., 143 F.2d 5S7. 

District court held without Jurisdic¬ 
tion 

U.S.—Kelly v. U. S.. C.C.A.Wash., 90 
P 2d 73, cause remanded 67 S.Ct- 
•335, 300 U.S. 50, 81 L.Ed. 507, cer¬ 
tiorari denied 58 S.Ct. 54, 302 U.S. 
730, 82 L.Ed. 564. 

96. ' U.S.—Helvering v. Price, 60 S. 
Ct. 673, 309 U.S. 409, 84 L.Ed. 836. 

Appeal pending before statute takes 
effect 

Petition to review decision of tax 
court presented matter within su¬ 
preme court’s jurisdiction on certi¬ 
fied Question from circuit court of 
appeals, though appeal to tax court 
was ‘pending, when statute permit¬ 
ting review by petition was enacted. 
—Old Colony Trust Co. v, C. 1. R., 
49 S.Ct. 499, 279 U.S. 716, 73 L.Ed. 
918, conformed to, C.Q.A,, Old Colony 
Trust Co. V. a I. R„ 33 F.2d 891. 

97. U.S.—West V. O, I. R., C.C.A. 
Tex., 160 P.2d 723, certiorari de¬ 
nied 6’6 S.Ct 488, rehearing denied 
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and is not affected by the difficulties of distinguish¬ 
ing between legal and factual issues.^^ 

Venue, The venue of the proceedings for review 
must be laid in accordance with the provisions of 
the revenue acts.99 Under the Internal Revenue 
Code, 26 U.S.C.A. § 1141 (b), and similar statutes, 
except where, by written stipulation of the parties, 
the venue is otherwise designated,^ the court of 
proper venue in a case where petitioner for review 
filed no tax return is the court of appeals for the 
District of Columbia,^ but in a case where a return 
is filed, the proper venue is the circuit court of 
appeals for the circuit in which is located the col¬ 
lector’s office to which the return was made.3 
While the proceedings may be dismissed for want 


of a proper venue,^ the court must exercise its ju¬ 
risdiction and determine the case on its merits if 
it is not dismissed before the want of venue has 
been supplied by a statutory stipulation.^ 

The provision for designating venue by stipula¬ 
tion contemplates a waiver by the government of 
objections to the venue.® As jurisdiction of the 
petition for review is conferred on all of the cir¬ 
cuit courts of appeal and the court of appeals for 
the District of Columbia, the fact that the venue is 
laid in the wrong court does not deprive such court 
of jurisdiction if the defect is waived and cured 
by the filing of a stipulation in accordance with the 
act designating such court as the court to deter¬ 
mine the case.*^ 


66 S.Ct. 679, first case. Certiorari 
denied 66 S Ct. 489, first and sec¬ 
ond cases, rehearing denied 66 S. 
Ct. 679, second and third cases. 
Certiorari denied 66 S.Ct. 489, third 
case, rehearing denied 66 S.Ct. 680 
—Vandenberge v. C. I. R., C.C.A. 
Tex., 3 47 F.2d 167, certiorari de¬ 
nied 65 S.Ct. 1556, 325 U.S. 875, 89 
L Ed. 1993, rehearing denied 66 S. 
Ct. 14—C. 1. R. V. Boeing, C.C.A.. 
106 P.2d 305, certiorari denied Boe¬ 
ing V. C. I. R., 60 S.Ct. 295, 308 
US. 619, 84 L.Ed. 517—Northwest 
Bancorporation v. C. I. R., C.C.A., 
88 F.2d 293—Helvering v. Ward, C. 
C.A., 79 F.2d 381—Burnet v. White 
Eagle Oil & Refining Co., C.C.A., 
58 F.2d 141. 

98. U.S.—West V. C. I. R., C.C.A. 

Tex., 150 F.2d 723, certiorari de¬ 
nied 66 S.Ct. 488. rehearing denied 
66 S.Ct. 679, first case. Certiorari 
denied 66 S.Ct. 489, first and sec¬ 
ond cases, rehearing denied 66 S. 
Ct. 679. second and third cases. 
Certiorari denied 66 S.Ct. 489, 
third case, rehearing denied 66 S. 
Ct. 680. 

9d. U.S.—Industrial Addition Ass’n 
V. C. I. R., Tei n., 65 S.Ct. 289, 323 

U. S. 310, 89 L.Ed. 260—Nash- 

Breyer Motor Oo. v. Burnet, 51 S. 
Ct. 549, 283 U.S. 483, 75 L.Ed. 1180 
—Holmstrom, to Use of Efenberg, 

V. C. I. R., C.C.A., 94 F.2d 747— 

C. I. R. V. RoiT'^* velt & Son Inv. 
Fund, C.C.A., 89 F.2d 706—Ayer v. 
C 1. R., 63 F.2d 231, certiorari de¬ 
nied 53 S.Ct. 696. 289 US. 752, 77 
L.Ed. 1497—La Salle Cement Co. 
V. C. I. R., 59 F.2d 361, certiorari 
denied La Salle Cement Co. v. 
Burnet. 53 S.Ct. 79, 287 U.S. 624, 77 
L.Ed. 542—Burnet v. White Eagle 
Oil & Refining Co., C.C.A., 58 F.2d 
141—Matheson v. C. I. R., C.C.A., 
64 P.2d 537—Rusk v. C. I. R., C.C. 
A., 53 F.2d 428—Grain King Mfg. 
Co. V. C. 1. R., C.C.A., 47 F.2d 608 
—^Nash-Breyer Motor Co. v. C. I. 
K., C.C.A., 44 F.2d 376—Spring 


Canyon Coal Co. v. C. I. R., C.C.A, 
38 F2d 761. 

D.C.—Turner’s Estate v. Helvering, 
68 F.2d 759, 63 App.D.C. 14. 
“Venue” is used in its usually ac¬ 
cepted meaning.—Industrial Addition 
Ass’n V. C. I. R., Tenn., 65 S.Ct. 289, 
323 U.S. 310, 89 L.Ed. 260. 

Taxpayer’s death before hearing 
by tax court did not affect court’s 
jurisdiction of executors’ petition to 
review where executors were substi¬ 
tuted below and resided within the 
circuit—Rusk v. C. I. R., C.C.A., 63 
F.2d 428. 

1. U.S.—Industrial Addition Ass’n 
V. C. I. R., Tenn., 65 S.Ct. 289, 323 

U. S. 310, 89 LEd. 260—Nash- 

Breyer Motor Co. v. Burnet, 51 S. 
Ct. 549, 283 U.S. 483, 75 L.Ed. IISO. 

2. U.S.—Industrial Addition Ass’n 

V. C, I. R.. Tenn., 65 S Ct 289, 323 

U. S. 310, 89 L.Ed. 260—C. I. R. v. 
Roosevelt & Son Inv. Fund, C.C.A., 
89 F.2d 706. 

3. U S.—Industrial Addition Ass’n 

V. C. I. R., Tenn., 65 S Ct. 289, 323 
U. S. 310, 89 LEd. 260—C. 1. R. v. 
Church, C.C.A., 103 F.2d 254. 

What constitutes “return” 

(1) A fiduciary return and a cor¬ 
poration income tax return are “tax 
returns" within contemplation of 
provisions of the revenue act.—C. 
I. R. V. Germantown Trust Co., C.C. 
A., 106 P.2d 139, reversed on other 
grounds Germantown Trust Co. v. C. 
I. R., 60 S.Ct. 566, 309 U.S. 304, 84 
LEd. 770. 

(2) Return need not be the same 
as the return which will start a pe¬ 
riod of limitation.—C. I. R. v. Ger¬ 
mantown Trust Co,, supra. 

(3) Trust information return 
which merely detailed information 
with which tax on beneficiaries could 
be computed was held not the requi¬ 
site return.—C. I. R. v. Roosevelt & 
Son Inv. Fund, C.C.A., 89 F.2d 706. 

(4) Return, referred to in statute 
is that covering year for which de- 
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flciency is asserted, not that for year 
in which liability was asserted 
against transferee of assets of cor¬ 
poration making return.—Burnet v. 
White Eagle Oil & Refining Co., C.C. 
A., '58 F.2d 141. 

Return filed by collector 

Under statute making return filed 
for taxpayer by collector of inter¬ 
nal revenue prima facie good and 
sufficient for all legal purposes, such 
a return satisfied the venue require¬ 
ment of statute governing review 
of decisions of tax court, and gave 
circuit court of appeals jurisdiction 
of petition for review.—Novo Trad¬ 
ing Corporation v. C. I. R., C.C.A., 
Ill F2d 449. 

4. U.S.—Industrial Addition Ass’n 
v. C. L R., Tenn., 65 S Ct. 269, 323 

U. S. 310, 89 LEd. 2G0—C. L R, v, 
Roosevelt & Son Tnv. Fund, C.C.A., 
89 P.2d 706—Burnet v. White 
Eagle Oil & Refining Co., C.C.A., '58 
P.2d 141—Nash-Breyer Motor Co. 

V. Burnet, 51 S.Ct. 54 9, 283 U.S. 
483, 75 LEd. 1180—Grain King 
Mfg. Co. V. C. I. R.. C.C.A., 47 F.2d 
608. 

5. U.S.—Industrial Addition Ass’n 
V. C. I. R., Tenn., 65 S.Ct. 289, 323 

U. S. 310, 89 LEd. 260. 

6. U.S.—Industrial Addition Ass'n 

V. C. I. R., supra. 

7. U.S.—Industrial Addition Ass’n 
V. C. I. R., supra—Nash-Breyer 
Motor Co. V. Burnet, 51 S.Ct. 549, 
283 U.S. 483, 75 LEd. 1180—Wege¬ 
ner V. C. I. R., C.C.A.Tex., 119 F.2d 
49, certiorari denied Wegener v. 
Helvering, 62 S.Ct. 84, 314 U.S. 643, 
86 LEd. 516—Grain King Mfg, Co. 
V. C. I. R., C.C.A., 47 P.2d 608— 
Nash-Breyer Motor Co. v. C. I. R., 
O.C.A., 41 P.2d 376—Spring Can¬ 
yon Coal Co. V. 0, I. H., 'C.C.A., 38 
F.2d 764, 

Time for flliug* stipulation 

Defect of venue was effectively 
waived by statutory stipulation, al¬ 
though stipulation was not filed 
within three months of tax court's 
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§ 720. Decisions Reviewable 

Only decisions of the tax court which come within 
the purview of, and which have not become final under, 
the statute are reviewable. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 1141, and similar statutes, not every action taken 
by the tax court is reviewable only "'decisions"' 
of the tax court are reviewable,^ provided they 
come within the purview of the statute.^^ Deci¬ 
sions which have become final under the provisions 
of the acts are not reviewable,^ nor are inter¬ 
mediate orders governing only the course of the 


procedure before the tax court.^2 order of the 
tax court dismissing a petition or motion for want 
of jurisdiction has been held to constitute a deci¬ 
sion which is reviewable.^2 

§ 721. Right of Review; Parties 

A petition for review may be filed by either the com¬ 
missioner of internal revenue or the taxpayer. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 1142, and similar provisions, the petition for re¬ 
view may be filed by either the commissioner of 
internal revenue or the taxpayer.14 The personal 


decision, the time required for the 
filing of the petition, since the stat¬ 
ute fixes no time for the filing of 
'the stipulation—Industrial Addition 
Ass’n V. C. I. R., Tenn., 65 S.Ct. 289, 
323 U.S. 310, 89 L.Ed. 260—Wegener 
V. C. 1. R., C.C.A.Tex., 119 F.2d 49. 
certiorari denied Wegener v. Helver¬ 
ing. 62 S.Ct. -84, 314 U.S. 643, 86 U. 
Ed. 516. 

3. U.S.—Michael v. O. I. R., C.C.A., 
56 F.2d 825. 

9. US—Michael v. C. I. R., supra. 
Review dependent on whether ques¬ 
tions are of law or of fact see in¬ 
fra § 733. 

Any decision has been held review- 
able.—Rvan Car Co. v. O. I. R., C.C. 
A., 44 F.2d 26. 

Denial of motion 

Tax court, by denying motion for 
a decision of no deficiency and stat¬ 
ing proceedings would be restored to 
• calendar for hearing on remaining 
issues, rendered no reviewable deci¬ 
sion, since it did not enter an order 
specifying the amount of the defi¬ 
ciency. or dismiss the proceedings 
for lack of jurisdiction, or enter an 
•order to the effect that it is unable 
to determine the amount of the de¬ 
ficiency.—^Michael v. C. I. R., C.C.A., 
56 F,2d 825. 

Decision adverse to govemment 

Decision, adverse to commission¬ 
er's contention, presents “case or 
controversy" between taxpayer and 
government, so as to authorize re¬ 
view of decision by court on com¬ 
missioner's petition.—C. I. R. v. Lib¬ 
erty Bank & Trust Co., O.C.A., 59 F. 
2d 320. 

10. U.S.—Higgins v. C. I. R., 61 S. 
Ct 475, 312 U.S. 212, 86 L.Ed. 783, 
rehearing denied 61 S.Ct. 728, 312 
U.S. 714, 85 L.Ed. 1145—-Ceco Steel 
rroducts Corp. v. C. I. R., C.C.A., 
150 F,2d 698—Eyan Car Co. v. C. 
I. R., C.O.A., 44 F.2d 26. 

Deoislon as to true deflciexioy 
. U.S.—Onondaga Co. v. C. I. E., C.C. 
A., '50 F.2d 397, certiorari denied 


Onondaga Co. v. Burnet, 52 S.Ct. 
126, 284 U.S. 671, 76 L.Ed. 567. 
Disallowance of deductions 

Court has jurisdiction to review 
disallowance of a deduction based 
on a debt recoverable only in part. 
—Stranahan v. C. I. R. C.C.A., 42 F. 
2d 729, certiorari denied 51 S Ct. 346, 
283 U.S. 822, 75 L Ed. 1437, and fol¬ 
lowed in, C.C.A., 48 F.2d 1082. 

Rejection of return based on reg¬ 
ular accounting method is review- 
able.—Russell V. C. I. R., C.C.A., 45 
F.2d 100. 

11. U.S.—Red Wing Linseed Co. v. 
Blair, CC.A., 29 F.2d 253, certio¬ 
rari denied 49 S Ct. 418, 279 U.S. 
860, 73 LEI 1000—T. C. Power & 
Bro. V. C. I. R., C.C.A., 27 F.2d 116 
—Blair v. Hendricks, C.C.A., 24 F. 
2d 819—Blair v. Curran, C.C.A., 24 
F.2d 390—Chicago Ry. Equipment 
Co. V. Blair, C.C.A., 20 F.2d 10. 

Dimitations 

Where the tax court, pursuant to 
mandate of the ciVeuit court of ap¬ 
peals, issued an order to ST-bmit 
computations on an alleged tax de¬ 
ficiency and, after opportunity for 
hearing, entered its decision, and 
copies of such order and decision 
were served by registered mail on 
an accountant who was the taxpay¬ 
er's only counsel of record, but who 
had entered the armed forces, the 
circuit court of appeals could not, 
after thirty days from the decision 
entertain a petition for review there¬ 
of.—McCarthy v. C. I. R., C.C.A., 
139 F.2fl 20. 

12. U.S.—Ceco Steel Products Corp. 
V. C. I. R., C.C.A., 150 F.2d 698. 

Beopening proceedings 

Order denying motion for leave to 
file out of time a motion to reopen 
proceedings is not reviewable.—Mc¬ 
Carthy V. C. I. R., C.aA., 139 F.2d 
20 . 

Bevlew "by whole or part of tax 
court 

Decision by presiding judge of tax 
court on whether or not to call for 
a review by the whole court is not 

951 


reviewable by circuit court of ap¬ 
peals.—Sisto Financial Corp. v. C. I. 
R, C.C.A., 149 F.2d 268. 

13. U.S.—C. I. R. V. Nichols & Cox 

Lumber Co., C.C.A., 6’5 F.2d 1009. 

Entry of order is necessary to 

make holding reviewable.—Uncas- 
ville Mfg. Co. V. C. I. R. C.C.A., 5'5 
F 2d 893, certiorari denied 52 S.Ct 
497, 286 U.S. 545, 76 L.Ed. 1282. 
Denial of motion without reason 

(1) Where tax court did not state 
its reasons for denying motions to 
vacate decisions regarding tax de¬ 
ficiencies, denials were reviewable as 
“decisions" dismissing the motions 
for want of jurisdiction.—^IVhite's 
Will V. C. I. R., C.C.A., 142 F.2d 746. 

(2) So where tax court’s order de¬ 
nying taxpayer's motion to open a 
default with respect to a petition for 
redetermination of a deficiency in 
the tax imposed by the commission¬ 
er contained only the single word 
“Denied," the order was reviewable 
as a “decision" dismissing a proceed¬ 
ing for lack of jurisdiction.—Monjar 
V. C. I. R., C.C.A., 140 F.2d 263. 

(3) However, the denial by the 
tax court of taxpayer’s motion for a 
rehearing was said not to be an “ap¬ 
pealable order,” although the court 
decided the case on the merits.— 
Oviatt’s V. C. I. R., C.C.A., 128 P.2d 
352. 

14. U.S.—Hutchings - Sealy Nat. 

Bank of Galveston v. C. I. R., C C. 

A.'fiex., 141 P.2d 422—C. I. R. v. 

Nicholas & Cox Lumber Co., C.C. 

A., 65 P.2d 1009—-C. I. R. v. Keller, 

C.C.A., 59 F.2d 499—0. 1. R. v. Lib¬ 
erty Bank & Trust Co., C.C.A., 59 

P,2d 320—T. W. Warner Co. v. U. 

S., Ct.Cl., 15 F.Supp. 160. 

Deceased iucompeteut taxpayer’s 

committee, could be deemed “taxpay¬ 
er" for purposes of appeal from de¬ 
cision of tax court.—Liberman’s 
Committee v. C. I. R., C.C.A., 54 F.2d 
627. 

Transferee of taxpayer's assets 
may as “taxpayer" petition court for 
review of assessment—Phillips v. C. 
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representative of a deceased taxpayer may file a pe¬ 
tition for review of a decision entered against the 
taxpayer before his death^^ without a formal order 
of substitution or other preliminary order.^® In 
the case of a petition filed by the taxpayer before 
his death, the proceedings will be revived in the 
name of the petitioner’s representative on proper 
certification to the court.^'^ 

It has been held that a petition by a dissolved 
corporation after expiration of the statutory period 
allowed for suits by or against dissolved corpora¬ 
tions presents nothing for review.^^ However, it 
has also been held that a petition may be filed by a 


corporation which has been suspended from doing 
business under state law.^^ 

A taxpayer cannot appeal from a judgment of 
the tax court to which he has expressly agreed.^c^ 

§ 722, Presentation and Reservation of 
Grounds for Review 

Subject to some exceptions, questions not raised or 
considered In the tax court will not be considered on 
review. 

As a general rule, questions not raised or con¬ 
sidered in the tax court will not be considered by 
the reviewing court on a petition for review.^t 


I. R. C.O.A, 42 F2d 177. certiorari 
g:ranted 51 S.Ct, S2. 282 U.S. S28, 75 
L.Ed. 728. amrmed 51 S.Ct. 608, 2S3 
U.S. 589, 75 L.Ed. 1289. 

Trustees as parties of record 

In review proceeding’s instituted 
by the commissioner, involving tax¬ 
es to be determined against trustees 
of trust estate as fiduciaries, the 
trustees should appear as parties of 
record.—C. I. R. v. Guitar Trust Es¬ 
tate, CC.A., 72 P.2d 544. 

15. US,—Miller v. C. I. R., C.C.A., 
102 F.2d 476. 

16. U.S.—Hutchings - Sealy Nat. 
Bank of Galveston v. C. I. R., C.C. 
A., 141 F.2d 422—Miller v. C. L 

R. . C.C.A., 102 F.2d 476. 

Power to adopt rules 

The general statutory authority of 
circuit court of appeals to adopt 
rules for filing of petitions to review 
decisions of the tax court includes 
power to provide for fil’ng of peti¬ 
tion by duly authorized representa¬ 
tive of person dying after court’s 
decision.—Miller v. C. 1. R, supra. 

17. U.S.—SJripps V. C. I. R.. C.C.A., 
96 F.2d 492, certiorari denied 59 

S. Ct. S6. 895 U.S, 625. 83 L.Ed 400, 
50 set. 87, 305 U.S 625. 83 L Ed 
400, and Howard v, C I. R, C.C A.. 
’59 S Ct. 87. two cases, 305 U.S. 625, 
83 L.Ed. too. 

18. U.S—G. M. Standifer Const. 
Corporation v. C. I. R., C.C.A., 78 
F.2d 2S5. 

19. U.S.—-California Iron Yards Co. 
V. C. 1. R. C.C.A., 47 F.2d 514. 

20. U.S.—Champion Rivet Co. v. U. 
S., Ct.Cl., 30 F.Supp. 234. 

21. U.S.—General Utilities & Oper¬ 
ating Co. v. Helvering, 56 S.Ct. 
185, 296 U.S. 200, SO L.Ed. 154-- 
C. I. R. V. Childs’ Estate, C.C.A., 
147 F.2d 368—Harbor Plywood 
Corp. V. C. I. R., C.C.A., 143 P.2d 
780—Lloyd’s Estate v. C. 1. R., C. 
C.A., 141 F.2d 758—Rennet v. Hel¬ 
vering, C.C.A., 137 F.2d 537—Ath¬ 
ens Roller Mills v. C. I. R., C.C.A., 
136 F.2d 125—Phipps v. C. I. R., C. 
C.A., 127 P.2d 214, certiorari de¬ 
nied Phipps V. Helvering, 63 S.Ct. 
i3<8, 317 U.S. 64*5, 87 L.Ed. 619— 


Bank of America Nat. Trust & 
Savings Ass’n v. C. I. R., C.C.A., 
126 P2d 48—C. I. R. V. Fortney 0.1 
Co., County Farm Lease, C.C.A.. 
125 F.2d 995—C. I. R. v. Shapiro. 
CC.A., 125 F2d 5.32, 144 A.L.R 349 
—Helvering v. Rubinstein, C.C.A., 
124 P 2d 9’69—Lumaghi Coal Co. v. 
Helvering. C.C.A., 124 F2d 645— 
Legg’s Estate v. C. I. R., C.C.A., 
114 P.2d 760—C. I R. V. Richter, C. 
C.A., 114 F.2d 452, reversed on 

other grounds 61 S.Ct. 723, 312 U. 
S. 551. 85 LEd. 1043—Loeb v. C. I. 
R, CC.A, 113 P.2d 664, 132 A.L.R 
781, certiorari denied 61 S.Ct. 317. 
two cases, 311 U.S. 710, 85 L.Ed. 
461—Helvering v. Achelis, C.C.A.. 
112 F.2d 929—Philips v. C. I. R., 
C.C..\., 112 F2d 721—C. I. R. v. 
Alamitos Land Co., C.C.A., 112 F. 
2d 648. certiorari denied Alamitos 
Land Co. v. C. I. R., 61 S Ct. 46. 
311 U.S. 679, 85 LEd, 437—Rhodes 
V. C. I. R.. CCA., Ill F.2d 53— 
Helvering v. Hormel, C.C.A., Ill 
F2d 1. affirmed 61 S.Ct. 719. 312 
U S. 552, 85 L.Ed. 1037—National 
Contracting Co.« v. C. I. R., C.C.A., 
105 Fid 488—Schoenfeld v. C. I 
R., C.C.A., 103 F.2d 9G4—Covington 
V. C. I. R, CC.V., 103 F.2d 201— 
Dexter v. C. 1. R., C.C.A., 99 F.2d 
769—Hudson v. C. I. R„ C.C.A., 99 
F.2d 630, certiorari denied 59 S.Ct. 
•581, 306 U.S. 64 1, 83 L.Ed. 1044— 
Bagnall v. C. I. R., C.C.A., 96 F.2d 
956—Houston Natural Gas Corpo¬ 
ration V. C. I. R., CCA., 90 P.2d 
814, certiorari denied 58 S.Ct. 43, 
302 U.S. 722, 82 L.Ed. 557—Ed¬ 
monds V. C. I. R., C.C.A., 90 F.2d 
14, certiorari denied 58 S.Ct. 32, 
302 U.S. 713, 82 L.Ed. 551—C. T. 
Inv. Co. V. C. I. R, C.C.A., 88 F,2d 
582—Pfeiffer v. C. I. R., C.C.A., 88 
F2d 3, affirmed 58 S Ct. 159, 302 
U.S. 247, 82 L.Ed. 231—Rodiek v. 
Helvering, C.C.A., 87 F.2d 328— 
Helvering v. Montana Life Ins. 
Co., C.C.A., 84 F.2d 623—Sunset 
Scavenger Co. v. C. I. R., C.C.A., 84 
P.2d 453—Botchford v. C. 1 R., C. 
C.A., 81 F.2d 914—ICottemann v. C. 
I. R., C.C.A., 81 F.2d 621—Adler v. 
C. I. R., C.C.A., 77 F.2d 733—Hel¬ 
vering V. Canisteo Mining Co., C. 


C.A., 76 F.2d 37S—Kansas City 

Southern Ry. Co. v. C. I. R, C.C. 
A., 75 F.2d 786—Sakaba Oil Corpo¬ 
ration V. C. 1. R.. C.C.A.La.. 71 F.2d 
370—Tricon v. Helvering, C.C.A., 
68 F.2d 280, certiorari denied 54 

set. 865. 292 U.S. 655, 78 L.Ed. 

1503, rehearing denied 55 S.Ct. *67, 
293 U.S. 629, 79 L.Ed. 715—Tulsa 
Tribune Co. v. C. I. R., C.C.A., 58 
F.2d 937—Olassell v. C. I. R., C. 
C.A.. 42 F2d 653. 

DC.—Roerich v. Helvering, 115 P. 
2d 39, 73 Ap'p.DC. 13, certiorari 

denied 61 S.Ct. 740, 312 U.S. 700, 
85 L.Ed. 1134. 

Objections 

(1) Objections not raised In pro¬ 
ceedings before tax court are not re- 
viewablo.—C. I. R. v. Union Pac. R. 
Co., C.C.A., 85 F.2d 637—Lewis v. C 
I. R., C.C.A., 47 F.2d 32. 

(2) Where only one specific objec¬ 
tion was suggested to the tax court 
as to the admissibility of an exhib¬ 
it. reviewing court was unauthorized' 
to review the question of admis.sibil- 
Ity where four ground.^ were argued,' 
but not the specific objection which 
had been made before the lax court 
—Friend v. C. I. It. C.C.A., 102 F.2d' 
153. 

OontentZoa raised by original peti¬ 
tion 

“Supplemental petition,” although' 
not restating contentions in original’ 
petition, was hold not an abandon¬ 
ment of original petition, so as tO' 
preclude consideration in appellate 
court of contention urged in origi¬ 
nal petition.--Thompson v. C, 1, R., 
C.C.A., 28 F.2d 24 7. 

Supreme court on certiorari 

Questions or matters which have 
not been considered by the court on 
the petition for review or raised in 
the petition for certiorari or the re¬ 
sponse thereto, will not be consid¬ 
ered by the supreme court.—Plelver- 
ing v. Cement Investors, 62 S.Ct. 
1125, 316 U.S. 527, 86 L.Ed. 1649— 
plelvering v. James Q. Newton Trust, 
62 S.Ct. 1125, 316 U.S. 527, 86 LEd. 

—Helver^ng v. Nowton. -62 S Ct. 
1125, 316 U.S. 527, 86 L.Ed. 1649— 
Helvering v, Pfeiffer, i68 S.Ct. 
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This rule has been applied with respect to defens- 
deductions allowable,nature and form of 
relief24 and limitations.^^ Qn review the parties 
are usually restricted to the theory of the case as 
tried in the court below.-® 


In exceptional cases, however,as where it is 
necessary to prevent a miscarriage of justice,2® the 
court may consider questions not raised or con¬ 
sidered below, and take notice of plain error not 
assigned or excepted to,^^ in the absence of sur- 
prise.30 


302 U.S. 247, S2 L.Ed. 231—H^lver- 
ing V. Tex-Penn Oil Co., ‘57 S Ct. 569 
300 U.S. 4S1, 81 L.Ed. 7*55—Helverir^ 
V. Benedum, 57 S Ct. 569, 300 U.S 
481, 81 L.Ed. 755—Helvering v. Par- 
rlott, 57 S.Ct. 569. 300 U.S. 481, 81 
L.Ed. 755—ZelJerbach Paper Co. v. 
Helvering, 55 S.Ct. 127, 293 U.S. 172, 
79 L.Ed. 264—National Paper Prod¬ 
ucts V. Helvering, 55 S.Ct. 127, 293 
U.S. 172, 79 L.Ed. 264—Phillips v. C. 
I. R., 51 S.Ct. 608, 283 U.S. ‘580, 75 
IL.Ed. 1289. 

22. U.S.—Helvering v. Salvage, 56 
S.Ct. 376, 297 U.S. 106, 80 L.Ed. 
<511. 

23. U.S,— Bennett v. C. I. R., C.C.A., 
139 P.2d 961—Bank of California, 
National Ass’n v. C. 1. R., C.C.A., 
133 F.2d 428—C. I. R. v. Burnett, 
O.C.A.Tex., 118 F.2d 659—Walsh- 
McGuire Co. v. C. I. R., C.C.A., 97 
‘F.2d 9'S3—Helvering v. J. L. Bren- 
dels & Sons, C.C.A., 75 F.2d 4 87— 
Carondelet B^dg. Co. v. Fontenot, 
D.C.La., 28 FSupp. 656. reversed 
on other grounds, C.C.A., Ill F.2d 
267. 

24. U.S.—Mayer Tank Mfg. Co., Tnc. 
V. C. I. R., C.CA., 126 F.?d 588. 

D.C,—Series “A" Trust v. Tlolvoring, 
126 F.2d 530, 75 U.S App.D.C. 267, 
certiorari denied 63 S.Ct. 45, 317 U. 
S. 649, 87 L.Ed. 522. 

25. U.S.—Covington v. C. I. R, C. 
C.A., 103 F.2d 201. 

26. U.S.—C. I. R. V. Kolb, C.C.A., 
100 P.2d 920—Groves v. C. I. R„ 
C.C.A., 99 F.2d 179. 

Affirmance on different theory see 
infra § 730. 

New theory to support determizia.. 
tion of commissioner of internal rev¬ 
enue may, under certain circum¬ 
stances, be presented for the first 
time on appeal.—C. I. R. v. Monta¬ 
gue, C.C.A., 126 P.2d 948. 

27. U.S.'—C. I. R. V. Berolzheimer, 
C.C.A., 116 F.2d 638—Ilelvoring v. 
Hormol, C.C.A., Ill F.2d X, af¬ 
firmed 61 S.Ct. 719, 312 U.S. 552, 85 
L.Ed. 1037—Portland Oil Co. v. C. 
I. R., C.C.A., 109 F,2d 479, certio¬ 
rari denied 60 S.Ct. 1100, 310 U.S. 
'650, 84 L.Ed. 1416—C. I. R. v. Lin- 
derman, C.C.A., 84 F.2d 727, cer¬ 
tiorari denied Linderman v. Hel¬ 
vering. -57 set. no, 299 U.S. 689, | 
•81 L.Ed. 434—Dobbins v, C. I. R., 
C.C.A., 81 P.2d 935, 

Opportunity to present issue denied 
by tax court 

t>,C.— L. J. Christopher Co. of Dela¬ 
ware V. C. I. R., 55 F.2d 630, 60, 
App.D,a 868. 


Matters admitted in tax court 
U.S.—Booth Fisheries Co., Ohio v. C 
1. R. C.C.A., 84 F2d 49. 

Statutory extinguishment of lia- 
j b’lity for internal revenue taxes may 
be raised on review, although not 
raised before tax court.—Griffiths v. 

C. 1. R., C.C.A., 50 F.2d 782. 

Waiver by oral argument 

Question of invalidity of Revenue 
Act was held properly presented for 
review, notwithstanding taxpayer 
had not questioned validity before 
tax court where unconstitutionality 
of act was orally argued without 
objections.—^Avery v. C I. R , C.C.A., 
84 P 2d 905, certiorari denied 57 S. 
Ct 231, two cases, 299 U.S. 604, 81 
L Ed. 445, rehearing denied 57 S.Ct. 
430, 300 U.S. 686, <81 L.Ed. 888. 
Questions of law 

The circuit court of appeals had 
jurisdiction of an issue which was 
purely one of law, requiring no new 
or amplified factual determination in 
proceedings to review a decision of 
the tax court, notwithstanding that 
such Issue was not raised in petition 
to the tax court. 

U.S.—Black Motor Co. v. C. I. R.. 
C.C.A., 125 F.2d 977—Scripps v. C. 
1. R., C.C.A., 96 F.2d 492, certiorari 
denied 59 S Ct. 86, 305 U.S. 625, S3 
L.Ed. 400, 59 S Ct. 87, 30'5 U.S. 625, 
S3 L.Ed. 400, and Howard v. C. I. 

R. , 59 S.Ct. 87, two cases, 305 U.S. 
625, 83 L.Ed. 400. 

D. C.—Lammerding v. Helvering, 121 
F.2d 80, 74 App.D.C. 2. 

28. U.S.—^Helvering v. Richter, '61 

S. Ct. 723, 312 U.S. 561, 85 L.Ed. 
1043—Hormel v. Helvering, 61 S. 
Ct. 719, 312 U.S. 552, 85 L Ed. 1037 
—Athens Roller Mills v. C. I. R., 
C.C.A., 136 F.2d 125—Helvering v. 
Rubinstein, C.C.A., 124 F.2d 969— 
Lumaghi Coal Co. v. Helvering, C. 
C.A., 124 F.2d 645—Hopkins v. Ma- 
gruder, C.C.A., 122 F.2d 693—Hel¬ 
vering V. General Utilities & Op¬ 
erating Co., C.C.A,, 74 F.2d 972, re¬ 
versed on other grounds General 
Utilities & Operating Cx v. Hel¬ 
vering, -56 S.Ct. 185, 206 U.S. 200, 
80 L.Ed. 154—Virgmia-Lincoln 
Furniture Corporation v. C, I. R., 
C.'C.A., 66 F.2d 1028. 

lutorvouiug decision by supreme 
court 

U.S.—Hormel v. Holvering, 61 S.Ct. 
719, 312 U.S. 652, 85 L.Ed. 1037— 
C. I. R. V. Kempner, C.C.A., 126 P. 
2d 853— C. I. R. V. Phillips' Es¬ 
tate, C.C.A.Ala., 126 P.2d 851— 
a L R. V. Boeing, C.CA., 123 F.2d 

953 


86—Helvering v. Blair, C C.A., 121 
F 2d 945—C. I. R v. Central Nat 
Bank of Cleveland, C.C.A., 119 F.2d 
470—Thomson v. Helvering, C.C. 
A., 114 F.2d 607. 

■Seliance on another statuto 

(1) The commissioner of internal 
revenue could rely on a statute to 
support his determination in pro¬ 
ceeding before circuit court of ap¬ 
peals to review decision of tax court 
although he did not urge such stat¬ 
ute before the tax court.—Helvering 
V. Richter, 61 S.Ct 723, 312 US. 561, 
85 L.Ed. 1043—Hormel v. Helvering, 
61 S.Ct 719, 312 U S. 552. 85 L.Ed. 
1037—Miller v. C. I. R, C.C.A., 147 
F.2d 189—Irish v. C. I. R. C.C.A., 129 
P2d 468—C. T. R V. Goulder, C.C.A., 
123 F.2d 686—C. I. R v. Chamber- 
lain, C.C.A., 121 F.2d 765—C. I. R. v. 
Central Nat. Bank of Cleveland, C.C. 
A., 119 F2d 470—C. I R v. Q-Keeffe, 
C.C.A., 118 F.2d 639—Thomson v. 
Helvering, C.C.A., 114 F.2d 607. 

(2) On the other hand where the 
tax court purported to place its de¬ 
cision on a particular statute or 
statutes and the commissioner 
waived reliance on any other statute 
before the circuit court of appeals, 
the commissioner could not rely on 
another statute in certiorari proceed¬ 
ings before the supreme court.—Hel¬ 
vering V. Wood, 60 S.Ct. 551, 309 U.S. 
344, 84 L.Ed. 796. 

(3) The taxpayer may also rely on 
a statute which has not been relied 
on before the tax court,—Seufert 
Bros. Cx V. Lucas, C.C.A., 44 F.2d 
528—Sherman & Bryan v, Blair, C.C. 
A., 35 P.2d 713. 

(4) This is particularly true wher-e 
he moved timely for a reconsidera¬ 
tion of tax court’s decision specify¬ 
ing as reason for motion the per¬ 
tinency of the statute, and tax court 
denied the motion.—Bell v. C. I. R„ 
C.C.A., 139 P.2d 147. 

Relation to theory of adversary 
A point not raised by the taxpayer 
before the tax court will be consid¬ 
ered on review where it fits closely 
on the theory on which the com¬ 
missioner of internal revenue re¬ 
lies.—Bennet v. Helvering, C.C.A., 
137 P.2d 537, 149 A.L.R. 1146. 

29. U.S.—Legg’s Estate v. C. L R.» 

C.C.A., 114 F.2d 760. 

Tax not due under admitted facts 
U.S.—Legg's Estate v. C. I. R., su¬ 
pra. 

sa U.S.—C. I. R. V. Washer, C.C.A, 
127 P,2d 446, certiorari denied 
Washer v. C. L R., 63 S.Ct, 49, 
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The commissioner may raise a point in the re- considered by the commissioner in making his orig- 
viewing court which was raised and considered in inal determination.^! 
the tax court, notwithstanding the point was not 

3. Progeedxgs for Review 


§ 723, In General 

A petition for review, duiy and timeiy filed In the 
reviewing court, Is the method whereby a decision of the 
tax court is reviewed. A decision which has become final 
under the statute is not reviewable. 

A court review of the decision of the tax court 
is not by appeal or writ of error,^2 i^^t by a peti¬ 
tion for review,23 jurisdiction to review a deci¬ 
sion of the tax court being conferred on the re¬ 
viewing court by the filing of a petition for re¬ 
view in accordance with rules of court.24 
Under the Internal Revenue Code, 26 U.S.C.A. 
§ 1140, and similar statutes, which specify the de¬ 
tails of when decisions of the tax court become 
final, the court has been held without power to 
modify a decision of the tax court after it has be¬ 


come final.^S The petition for review must be 
filed within the time required by the statute,2^ and 
the time is generally calculated from the date on 
which the decision is rendered.27 However, where 
a valid^s motion or petition to rehear, modify, or 
vacate its decision has been seasonably presented to 
the tax court, the time for filing the petition for 
review does not begin to run until the motion or 
petition to the tax court has been disposed of, or 
until the date of the new decision if a new deci¬ 
sion is rendered.29 

Forma pauperis. The tax court has no power to 
grant leave to petitioner to prosecute his review in 
forma pauperis.'^® Such power rests in the review¬ 
ing court.^! 


317 U.S. 653, 87 L.Ed. 525—C. L R. 
V. Hopkinson, C.C.A., 126 F.id 4Uo 

31. U.S.—Helvering v. Bowen, C.C. 
A., 85 P.2d 926. 

32. U.S.—^Hutchings - Sealy Nat. 
Bank of Galveston v. C. I. R., C. 
C.A,Tex., I4l F.2d 422. 

33. U.S.—Hutchings - Sealy Nat. 
Bank of Galveston v. C. I. R., su¬ 
pra. 

34. U.S.—Old Colony Trust Co. v. C. 
I. R., 49 S.Ct. 499, 279 U.S. 716, 73 
L.Ed. 918—Hutchings-Sealy Nat. 
Bank of Galveston v. C. I. R., C.C. 
A.Tex., 141 F.2d 422. 

35. U.S.—Denholm & McKay Co. v. 
■C. I. R., C.C.A., 132 F.2d 243. 

36. U.S.—Hutchings - Sealy Nat. 
Bank of Galveston v. C. 1. R, C.C. 
A.Tex., 141 F.2d 422—Denholm & 
McKay Co. v. C. I. R., C.C.A., 132 
F.2d 243—Smith v. C. I. R., C.C. 
A., 67 F.2d 167. 

Jurisdictioaial prerec(.uisite 
U.S.—Industrial Addition Ass'n v. C. 
I. R, C-C.A., 141 F.2d 636, reversed 
on other grounds 65 S.Ct. 289, 323 
US. 310, 89 L.Ed, 260—Forest 

Glen Creamery Co. v. C. I. R., C. 
C.A., 123 F.2d 522—C. I. R. v. Real¬ 
ty Operators, C.C.A.La., 118 F.2d 
‘286—Virginia Lincoln Furniture 
Corporation v. C. I. R., C.C.A., *67 
F.2d 8. 

Belivery to mailing: room 

Petition to review delivered by 
special messenger to the mailing 
room of the offices of the tax court 
on a regular business day of the 
board, within period allowed for flJ- 
ing such a petition was timely 
“filed” notwithstanding: that there 
was no one present in mailing room 


to receive the petition and it was 
not handled by the court's employees 
until the period had expired.—Palcar 
Real Estate Co. v. C. I. R., C.C.A., 
131 F.2d 210. 

Appeal from decision after remand 
U.S.—Virginia Lincoln Furniture 

Corporation v. C. L R., C.C.A., 67 
F.2d 8. 

37. U.S.—C. I. R. V. Realty Opera¬ 
tors, C.CA.La., 118 P.2d 286. 

When decision “rendered” 

(1) Under the Internal Revenue 
Code, 26 U.S.C.A. § 1117 (c), a deci¬ 
sion is considered rendered on the 
date that an order specifying the 
amount of the deficiency is entered 
on the records of the tax court.— 
C. I. R V. Realty Operators, supra. 

(2) Failure of clerk of tax court 
to notify counsel, in accordance with 
clerk’s custom, of entry of decisions 
cannot affect such date for purposes 
of determining time within which 
petitions for review of decisions 
must be filed.—C, I. R. v. Realty Op¬ 
erators, supra. 

38, U.S.—Denholm & McKay Co. v. 
C. I. R., C.C.A., 132 F.2d 243—C, I, 
R. V. Realty Operators, -C.C.A.La., 
118 P.2d 286. 

Time for filing motion 

(1) The motion or petition to re¬ 
hear or vacate must be made within 
the time required by the rules of 
the tax court.—Denholm & McKay 
Co. V. C. I. R., C.C.A., 132 P.2d 243— 
C. L R. V. Realty Operators, C.C.A. 
La., 118 F.2d 286. 

(2) In the absence of a rule cover¬ 
ing the time within which a motion 
to vacate a decision of the tax court 
should be filed, such a motion filed 
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twenty-three days after contrary de¬ 
cision in another case, was held rea¬ 
sonably prompt and, until decided, 
prevented running of time for peti¬ 
tioning for review.—Burnet v. Lex¬ 
ington Ice & Coal Co., C.C.A., 62 P.2d 
906. 

Decision vacated to extend time 
When a decision of the tax court 
is vacated and reentered merely for 
purpose of extending time for filing 
a petition for review of decision by 
circuit court of appeals, the time for 
filing petition for review is not ex¬ 
tended.—C. I R. V. Ri^alty Operators, 
aC.A.La., 118 F.2d 286. 

39. U.S.—Denholm Sc McKay Co. v. 
C. I. R., C.C.A., 132 F2d 243—-C. I. 
R V. Realty Operators, C.C.A.La., 
118 F.2d 286—Burnet v. Lexington 
Ice & Coal Co., C.C.A., 62 P.2d 906 
—Griffiths V. C. I. R., C.C.A., vlC v. 
2d 782. 

D.C.—Helvering v. Louis, 77 P.2d 
386, 64 App.D.C. 263, 99 A.L.R, 620 
—Helvering v. Continental Oil Co., 
68 F.2d 7*50, 63 App.DC. 5, certio¬ 
rari denied Continental Oil Co. v. 
Helvering, 54 S.Ct. 629, 292 U.S. 
627, 78 L.Ed. 1481. 

Consolidated cause 
Where two cases are consolidated 
for hearing before tax court and dis¬ 
posed of in one hearing by one opin¬ 
ion and order, neither party can b© 
denied an appeal within three 
months from final disposition of mo¬ 
tion to modify decision.—C. I, R. v. 
Llncoln-Boyle Ice Go., C.C.A., 93 F.2d 
26. 

40. U.S.—Tinkofe v. C. I. R., C.C.A,, 
120 F.2d 564. 

41. U.S,—Tlnkoff V. C. I. R., supra. 
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§ 724. Record and Proceedings Not in Rec¬ 
ord 

On review of a decision of the tax court, the record 
in the case must be properly prepared and settled and 
timely brought up to the reviewing court. A statement 
of the evidence must be included only If questions in¬ 
volving the evidence are in the case. 

On review of a decision of the tax court, peti¬ 
tioner must prepare and bring up the record, af¬ 
firmatively showing error, within the time re¬ 
quired,^ 3 unless the time is extended by the re¬ 
viewing court,and the proceeding will be dis¬ 
missed on motion if the record is not timely pre¬ 
pared and transmitted where good cause is not 
shown for the delay.^S 

If the insufficiency of the evidence to support 
the findings of the tax court is assigned as error, a 
statement of the evidence must be prepared and 
settled in accordance with the rules of court.^® 
The member of the tax court who heard the tes¬ 
timony should settle and allow and transmit to the 
reviewing court a true statement of the evidence in 
the case,^*^ without passing on the sufficiency of 
the assignment of error relating to the evidence.^^ 
On the other hand, if there is no question in the 
case involving the evidence, the filing of a state¬ 
ment of the evidence is not necessary.^9 

Printing record. The circuit court of appeals 


rule that the cost of printing and the clerk’s fees 
for supervising such printing may be ordered paid 
by the party who has incorporated unnecessary mat¬ 
ter in the record has been held applicable to a tax 
review proceeding.^^ 

§ 725. - Questions Presented for Review 

As a general rule, the court is limited to the record 
in its review of proceedings before the tax court. 

In order that a question may be reviewed, the 
record must contain or set forth such matters re¬ 
lating thereto as will enable the court to determine 
them,^i and as a general rule the reviewing court, 
in its review of the case, is confined to the rec- 
ord.52 Thus, in its review of questions resting on 
the facts in the case, the court is confined to the 
facts set forth in the record,and it cannot draw 
inferences and conclusions from facts or supposi¬ 
tions outside the record.^^ 

Opinion of tax court. The reviewing court may 
look to the opinion of the tax court and its find¬ 
ings for the decision and facts, where they are not 
otherwise set forth in the record.^S However, the 
court will not look to the opinion to eke out find¬ 
ings of fact.56 

§ 726. - Effect of Omission of Evidence 

Assignments of error based on the evidence cannot 


42. U.S.—McCarthy Co. v. C. L R., 
C.C.A., SO P.2d 618, certiorari de¬ 
nied 56 set 675, 298 U.S. 655, 80 
L.Ed. 1381. 

43. U.S.—Lucas v. Mercantile Trust 
Co., C.C.A., 43 F.2d 39. 

44. Several extensions 

U.S.—C. I. R. V. Continental Screen 
Co., C.C.A., -53 F.2d 210. 

45. U.S.—Lucas v. Mercantile Trust 
Co., C.C.A., 43 F.3d 39. 

Circumstances Justifying: delay 
U.S.—Lucas V. Mercantile Trust Co., 
supra. 

46. U.S.—Kennemer v. C. I. R., C.C. 
A.Tex., 9'6 F.2d 177—Heinz v. C. I. 
R.. C.C.A.Ga., 70 F.2d 461. 

Prjccipe specifying* verbatim ex¬ 
tracts from stenog-rapher's report of 
testimony was held insulDcient to 
warrant review by court of finding' 
of facts by tax court.—C. 1. R. v. 
Continental Screen Co., C.Q.A., 63 F. 
2d 210. 

47. U.S.—Dayton Co. v. McMahon, 
C.aA., ‘82 P.2d 942. 

48. U.S.—Dayton Co. t. McMahon, 
supra. 

49. U.S.—a I. R. V. Liberty Nat. 

Co., C.C.A., 68 F.2d 67, certiorari 
denied I-^lberty Nat Co. v. C. I. 
R., 63 S.Ct 9, 287 U.S. 603, 77 L. 
Ed. 626—I..ucas v. Mercantile 

Trust Co., JCICA., 43 F.2d 39. 


50. U.S.—Dayton Co. v. McMahon, 
C.C.A., 82 P.2d 942. 

51. U.S.—Dexter v. C. I. R., C.C.A., 
99 F.2d 769—Rodiek v. Helvering, 
C.C.A., 87 P.2d 328—Bretzfelder v. 
C. I. R., C.C.A., 86 F.2d 713. 

52. U.S.—Lucht V. C. 1. R., C.C.A., 
137 P.2d 433—North American 
Coal Co. V. C. 1. R., C.C.A., 97 P, 
2d 32'5—Bretzfelder v. C. I. R., C. 
C.A., 86 P.2d 713—Hartley v. C. 1. 

R. , C.C.A., 72 F.2d 352, affirmed 55 

S. Ct. 756, 295 U.S. 216, 79 L.Ed. 

1399, modified on other grounds 55 
S.Ct. S32, 295 U.S. 719, 79 L.Ed. 

1674—C. I. R. V. Continental 
Screen Co., C.C.A., 63 F.2a 210. 

Matter improperly in record 

Paper never offered in evidence, or 
mentioned in the proceedings or cer- 
tided in any manner by the clerk of 
the tax court iS improperly included 
in record, and the court on review 
could not conclude that the paper 
had been attached to exhibit intro¬ 
duced.—Griffiths V. C. I. R., C.C.A., 
60 P.2d 782. 

Denial of motion for rehearing 
cannot bo considered where the mo¬ 
tion for rehearing is not in the rec¬ 
ord.—Emerald Oil Co. v. C. I. R., C. 
C.A., 72 F.2d 681. 

53. U.S,—Whitney v. C. I. R., C.C. 
A., 73 F.2d 689—Conrad & Co. v. 
0. 1 R., C.C.A., 50 P.2d 576. 
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Corporate dividend as liquidating 
dividend 

U.S.—Helvering v. Edison Securities 
Corporation, C.C.A., 78 P.2d 85. 

54. US.—Whitney v. C. I. R., C.C. 
A., 73 F.2d 589. 

55. U.S.—California Barrel Co. v. C. 
I. R., C.C.A., 81 P.2d 190—Emerald 
Oil Co. V. C. I. R., C.C A., 72 P.2d 
681—Olson V. C. I. R., C.C.A., 67 
F.2d 726—California Iron Yards 
Co. V. C. I. R., C.C.A., 47 F.2d 514 
—Insurance & Title Guarantee Co. 
V. C. I. R., C.C.A., 3-6 F.3d 842, cer¬ 
tiorari denied Insurance & Title 
Guarantee Co. v. Lucas, 50 S.Ct. 
352, 2‘81 U.S. 748, 75 L.Ed. 1160. 

Issue of res judicata 
Where there was nothing in rec¬ 
ord, except statement in memoran¬ 
dum opinion of tax court, from 
which circuit court of appeals could 
determine identity or nonidentity of 
factual and legal situations m pres¬ 
ent case and prior case, in determin¬ 
ing question of res judicata court 
would accept the board's construc¬ 
tion and statement that the factual 
situations were not the same.— 
Lclcht V. C. I. R., C.C.A., 137 P.2d 
4 ' 33 . 

sa U.S.—Kendrick Coal & Dock Co. 
V. C. L R., C.C.A,, ’29 F.2d 659. 
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>e considered if the evidence relating to such assignment 
s not in the record. 

Where the record does not contain the evidence 
aken with respect to a matter as to which error 
las been assigned, the court cannot consider such 
issignment of error.^^ Thus, where the record does 
lot contain all the evidence, the sufficiency of the 
evidence to support the findings of fact in the case 
:annot be considered.^S Xhe findings in such a 
:ase are conclusive,and the court on review is 
:onfined to a determination of whether the deci¬ 
sion of the tax court was correct under the law 
on the facts as fotmd.^0 

§ 727, Assignments of Error 

For errors to be considered on review, they must be 
set forth In a proper assignment of errors or statement 
of points to be relied on. 

Under rule of court, and sometimes without ref¬ 
erence to any such rule, the reviewing court will 
not ordinarily consider contentions or errors which 


have not been properly set forth in the assignment 
of errors or statement of points to be relied on.®i 
As a general rule an assignment of error to be 
considered must be specific, and comply with the 
rules of court® 2 and, while assignments, of error 
general in character need not be considered, the 
reviewing court may consider such general assign¬ 
ments.®^ 

Where intervening decisions of the Supreme 
Court put a different face on the litigation, the 
reviewing court may permit the assignment of er¬ 
rors to be amended so as to raise a point not con¬ 
tained in the original assignment or presented be¬ 
low.®® 

In correcting an error of the tax court proper¬ 
ly assigned the reviewing court is not without pow¬ 
er to correct another error affecting the same mat¬ 
ter merely because petitioner failed to assign the 
latter as error.®® 


57. U.S.—Cass v. Helvering:, C.C.A., 
83 F.2d 841—Helvering v. Hamp¬ 
ton, C.C.A., 79 F.2d 858—Robinson 
V. C. L R, C.CA., 73 F.2d 769— 
Walker v. C. I. R , C.C.A.La., 65 F. 
2d 97, certiorari denied 54 S.Ct 6S, 
two cases, 290 U S. 651, 78 L.Ed. 
B64, and Goldstein v. C. I. R., 54 
S.Ct. 68, two cases, 290 U.S. 6ol, 78 
L.Ed. 564. 

SB, U.S.—Scott V. C. I. R., .CC.A., 
117 F.2d 36—Cass v. Helvering, C. 
C.A., 83 F.2d 841—C. I. R. v. Proc¬ 
tor Shop, C.C.A., 82 F2d 792, fol¬ 
lowed in 82 F.2d 79*5—Winnett v. 
Helvering, C.C.A., 68 F2d 614— 

Tricou V. Helvering, C.C.A., 68 F. 
2d 2S0, certiorari denied 54 S.Ct. 
1865. 292 U.S. 655, 78 L Ed. 1503. 
rehearing denied 55 S.Ct. 67, 293 

U. S. 629, 79 L.Ed. 715—Cogar v. C. 
I. R., C C.A., 44 F.2d 554, rehear¬ 
ing denied 51 F 2d 501—C. I. R, v. 
Crescent Leather Co., C.C.A., 40 F. 
2d 833—Kendrick Coal & Dock Co. 

V. C. I. R, C.C.A., 29 F.2d 559, 
liengthy recital of fact flnding 

Correctness of general fact conclu¬ 
sion of the tax court that donor gave 
children proceeds from sale of stock, 
ind not shares, was held reviewable 
vhere lengthy recital of fact flnd- 
ngs on which conclusion was based 
vas before reviewing court, notwith- 
[tanding evidence had not been 
)rought up.—Weil v, C. I. R., C.C.A., 
2 F.2d 561, certiorari denied *57 S. 
It. 14, 299 U.S. 5-52, 81 L.Ed. 406. 

9. U.S.—Peir v. Q. I. R., C.C.A., 96 

•F.2d 642—Helvering v. Ward, C.C. 
A., 79 F.2d 381—Heinz v. C. I. R., 
C.aA.Ga., 70 F.2d 461—Winnett v. 
Helvering, C.C.A., 68 F.2d 614— 

Wishon-Watson Co. v. C. I. R., C. 
-C.A, 66 F.2d ^2—C. I. R. v. Conti¬ 


nental Screen Co., C.C.A., 58 F.2d 
•625. 

D.C.—Evergreen Cemetery Ass’n v. 
Burnet, 45 F,2d 667, 59 App.D.C. 
397. 

60. U.S.—Pal car Real Estate Co. v. 
C. I. R., C.C.A., 131 P.2a 210— 
Linen Thread Co. v. C. I. R.. C.C. 
A., 128 P.2d 166, certiorari -denied 
Linen Thread Co. v. Helvering, 63 
set. 79, 317 U.S. 673, 87 L.Ed. 541 
— Cxss V. Helvering, C.C.A., 83 P. 
2d 841—C. I. R, V. Proctor Shop, 
C.C.A., 82 F.2d 792, followed in 82 
F.2d 795. 

61. U.S.—Bennett v. C. I. R., C.C.A., 
139 P.2d 961—Bank of America 
Nat. Trust & Savings Ass'n v. C. 
I. R, C.C.A., 126 F2d 48—C. I. R 
V. Burnett, C.C.A.Tex., 118 F.2d 
659—C. L R. V. Purdy, C.C.A., 102 
F.2d 331—BagnalJ v. C. I. R., C.C. 
A., 96 F.2d 956—Pfelifer v. C. I. 
R., C.C.A., 88 F.2d 3, aiHrmed 58 
S Ct. 159, 302 U.S. 247, 82 L.Ed. 
221—C. I. R. V. Union Pac. R. Co., 
C.C.A., 8’6 F.2d 637—Hershey Mfg. 
Co. V. C. I. R., C.C.A., 43 F.2d 298. 

DC.—Corbett v. Burnet, 50 F.2d 492, 
60 App.D.C. 202, certiorari denied 
52 S.CL 25, 254 U.S. 646, 76 L.Ed. 
*549. 

Determination of sufficiency of as¬ 
signments 

Member of tax court who heard 
testimony was in error in undertak¬ 
ing burden of passing on sufficiency 
of assignments of error to require 
circuit court of appeals to review ev¬ 
idence.—Dayton Co. v. McMahon, C. 
C.A., 82 F.2d 942. 

Effect of assignments 

Taxpayer’s appeal from determin- i 
atlon of deficiency by commissioner 
was, as respected limitation, appeal ^ 
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from determination as a whole, al¬ 
though specifically assigning 
grounds.—Sooy v. C. 1. R., C.C.A., 40 
P.2d 634. 

62. U.S.—Davidson v. O. I. R., C.C. 
A.Tex., 91 F.2d 516. 

Separate specification 
U.S.—San Joaquin Fruit & Invest¬ 
ment Co. V. C. I. R., C.aA,, 85 F,2d 
854. 

Sufficiency 

(1) Assignment of error attacking 
finding because wholly unsupported 
by evidence presents reviewable 
question —Gessell v. C. I. R., C.C.A., 
41 F.2d 20. 

(2) Assignment was held to raise 
issue whether sum received by part¬ 
nership from sale of certificates was 
capital or taxable income.—Thomp¬ 
son V. C. I. R., C.C.A., 28 F.2d 247. 

63. U.S.—Robinson v. C. I. R., C.C. 
A., 53 F.2d 810, 79 A.L.R. 975— 
C. I. R. V. John C. Moore Corpora¬ 
tion, C.C.A., 42 F.2d 186. 

64. U.S.—C. I, R. V. Kolb, C.aA., 
100 F.2d 920—C. I. R. v. Edwards 
Drilling Co„ C.C.A.Tex., 95 F.2d 
719—Burnet v. San Joaquin Fruit 
& Investment Co., C.C.A., 62 F,2d 
123. 

65. U.S.—C. I. R. T. Brandegeo, C.C. 
A., 123 F.2d 68. 

63. U.S.—Starr v. C. I. R., C.C.A., '82 
F.2d 9*64, certiorari denied 56 S.Ct* 
948, 298 U.S. 680, 80 L.Ed. 1401— 
True V. C. I. R, C.aA., 82 F.2d 
964, certiorari denied 66 S.Ct. 948, 
298 U.S. 680, 80 L.Ed. 1401— 

Dohme v. C. I. R., C.C.A., 82 F.2d 
964, certiorari denied 66 S.Ct. 948* 
298 U.S. '680, 80 L.Bd. 1401. 
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§ 728. Briefs and Argument 

Questions not set forth or urged in the brief or 
argument will not ordinarily be considered. 

Questions not set forth or urged in the brief 
or argument will ordinarily not be considered, 


even though they were urged before the tax court 
and in the assignment of errors.®^ The reviewing 
court will treat as a matter of fact findings of the 
tax court which petitioner expressly accepted in 
his brief.^9 


4. Scope and Extent op Review 


§ 729. In General 

The scope and extent of the review of decisions of 
the tax court is limited, the function of the reviewing 
court being, primarily, to determine whether the decision 
Is in accordance with the law. 

While the power of the reviewing court on a pe¬ 
tition for review of a decision of the tax court is 
appellate in nature, as discussed supra § 718, the 
scope of the review is limited by the restrictions 
contained in the statutes, such limitations being ju- 
risdictionaU® The reviewing court cannot make 
an independent determination on all the evidence 
of the issues tried before the tax court, as on a 


trial de novo.’^i Generally the decisions of the 
tax court are entitled to no less credit and finality 
in the courts than other administrative decisions, 
and the reviewing court cannot exercise any of the 
functions of the commissioner or the tax court.*^^ 
The function of the reviewing court is to deter¬ 
mine whether the decision is in accordance with 
law,74 that is, whether the correct rule of law was 
applied to the facts found, and whether there was 
substantial evidence to support such findings.75 
The court is not bound by a decision based on an 
error of law,76 and, according to the decisions 


67. U.S.—Ba^nall v. C. I. R., C.C. 

A., 98 F.2d 956-~Whitlow v. C. I. 

R. , CC.A., 82 F2d 569. 

63. US—Hoffan v. C. I. R, CC.A., 
141 F 2d 92, certiorari denied 65 

S. Ct. 36. 323 U.S. 710, 89 L.Ed. 571. 

69. U.S—Whitlow v. C. I. R., C.C. 
A., S2 F.2d 569. 

70. U.S—Cxibhs Cox v. C. I. R., C. 

C.A., 147 P.2d 60. 

XTnlawfi'’! practice of law 

On petition to review decision re- 
determinin,^ a dellciency, reviewing 
court was without juri.sdiction to de¬ 
termine question of whether appear¬ 
ance before the tax court by certified 
public accountant as authorized by 
rule of the tax court constituted an 
unlawful practice of law,—Crane- 
Johnson Co. v. C. I. R., C.C.A.. 105 
F.2d 74 0, afTlrmed Crane-Johnson Co. 
V. Helvering, 61 S.Ct. 114, 311 U.S. 

64, 85 LEd. 35. 

71. U.S.—IXelvering v. National 
Grocery Co., 58 S.Ct. 932, 304 U.S. 
282, 82 LEd. 1346, rehearing de¬ 
nied 50 S.Ct. .56, 305 U.S. 669, 83 
L.Ed. 434—Hoag v. C. I. R., C.C. 
A., 101 F.2d 948. 

72. U.S.—Dobson v. C. I. R., C.C.A. 
Minn., 64 S.Ct. 239, 320 U.S. 489, 
i88 L.Ed. 24 8, rehearing denied 64 
S.Ct 495, 321 U.S. 231, 88 L.Ed. 
691, mandate conformed to Ilelvor- 
ing V. Collins' E.state, 142 F.2d 454, 
and Helvoring v. Dobson, 142 B\2d 
464, two cases—West v. C. I. R., C. 
0,A.Tex., 160 F,2d 723, certiorari 
denied 66 S.Ct 4 88, rehearing de¬ 
nied *66 S.Ct 679, first case. Cer¬ 
tiorari denied 66 S.Ct 4 89, drst 
and second cases, rehearing denied 
66 S.Ct 679, second and third cas- 
as. Certiorari denied 66 S.Ct 489, 


third case, rehearing denied 66 S. 
Ct 680. 

73. U.S.—St Paul Union Depot Co. 
V. C. I. R., C.C.A., 123 F.2d 235. 

Special assessment 
Whore there has been no charge 
of fraud, abuse of discretion, or oth¬ 
er irregularity, the court was held 
without jurisdiction to review tax 
court’s rejection of claim for special 
assessment —Kekaha Sugar Co. v. 
Burnet, 50 F.2d 322, 60 App.D.C. 

172. 

Charging assessment to another 
Court has no power to charge as¬ 
sessment against an estate to a leg¬ 
atee of the estate, another assess¬ 
ment by the commissioner being the 
method by which the tax should be 
imposed.—Hulburd v. C. I. R., 56 S. 
Ct. 197, 296 U.S. 300, 80 L.Ed. 242. 
Right to recover taxes paid 

Since the sole duly of the review¬ 
ing court is to review the action of 
the tax court, the question whether 
taxpayers can recover tax erroneous¬ 
ly paid on income in one year which 
same tax was later properly assessed 
as accruing In a later year, was held 
immaterial, where taxpayers conced¬ 
ed that assessment for the later 
year was praper.—Sivley v. C. I. R., 
C.C.A., 75 F.2d 91-6. 

74. U.S.—Grant v. C. L R., C.C.A., 
150 F.2d 915—A. R. Jones Oil & 
Operating Co. v. C. I. R, C.C.A., 
114 F.2d 642—C. I. R. v. Independ¬ 
ent Life Ins. Co., C.C.A., 67 F.2d 
470, reversed on other grounds 54 
S.Ct. 758, 292 U.S. 371, 78 L.Ed. 
1311. 

AxbltrarineBs of decision 

On review of decision of tax court 
that trust income was taxable to do¬ 
nor, function of circuit court of ap¬ 
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peals is to determine whether the 
decision was wholly arbitrary.—Edi¬ 
son V. C. I. R. C.C A., 148 F.2d 810. 
certiorari denied 66 S.Ct. 26. 
Reasons for decision 

Since the reviewing court consid¬ 
ers only the validity of the decision 
of the tax court, and not its reasons 
therefor, in a case involving the 
question of whether certain pro/its 
were taxable to the petitioner, the 
controlling question was held to be 
whether profits taxed were those of 
petitioner, and not how the tax court 
or the persons concerned character¬ 
ized them,—ChampHn v. Commis¬ 
sioner of Internal Revenue, 71 F.2d 
23. 

75. U.S.—Hormel v. Helvering, 61 S. 
Ct. 719, 312 U.S. 552, 85 L.Ed. 1037 
—General Utilities & Operating 
Co. V. Helvering, 56 S.Ct 185, 296 

U. S. 200, 80 L.Ed. 154~HeIvering 

V. Rankin, 55 S.Ct 732, 295 U.S. 
123, 79 L.Ed. 1343—Gooch Milling 
& Elevator Co. v. C. I, R., C.C.A., 
133 F.2d 131, reversed on other 
grounds C. I. R. v. Gooch Milling 
& Elevator Co., 64 S.Ct 181, 320 

U. S. 418, 88 LEd. 139. Mandate 
conformed to, C.C.A., 142 P.2d 452 
—A. Giurlani & Bro. v. C. I. R., 
C.C.A., 119 F.2d 852—C. I. R. v. 
Boeing, C.C.A., 106 F.2d 305,‘cer¬ 
tiorari denied Boeing v. C. I. R., 
60 S.Ct 295, 308 U.S. 619, 84 L.Ed. 
617—Northwest Ban corporation v. 
C. I. R, CC.A., 88 F.2d 293—Cass 

V. Helvering, C.C.A., 83 P.2d 841— 
Anderson v. C. I. R., C.C.A., 81 P. 
2d 457, 104 A.L.R. 676—Helvering 
V. Ward, C.C.A., 79 F.2d 381. 

70. U.S.—Paxton v. C. I. R., C.C.A., 

144 F.2d 772—C. I, R. v. McCarthy, 
C.C.A., 129 F.2d 84—Norfolk Nat. 
i Bank of Qommerc© & Trust v. C. 
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on the question, may correct itJ7 While such 
decisions must have warrant in the record and a 
reasonable basis in law, the judicial function is ex¬ 
hausted when there is found to be a rational basis 
thereforJS Qn such a review the court may de¬ 
termine the constitutionality of provisions of the 
statutes involvedJ^ 

Moot questions. As a general rule, the review¬ 
ing court will not consider or determine moot or 
academic questions,^® or questions which otherwise 
are not necessary or relevant to, or material in, the 
determination of the cause.^^ 

Procedural rnatters. As the reviewing court has 
no supervisory jurisdiction over the tax court, it 
will not review strictly procedural matters occur¬ 
ring in the tax court, if no right of petitioner was 
invaded or lost thereby.^^ 

Review of order of dismissal. Where the tax 


court disposed of the petition by a motion to dis¬ 
miss, and not after a hearing, the reviewing court 
will take, in favor of the taxpayer, any implica¬ 
tions which may be drawn from the evidence sub¬ 
mitted in the form of affidavits in opposition to the 
motion. 

§ 730. Theory and Grounds of Determination 
by Tax Court or Commissioner 

A decision of the tax court will be affirmed if cor¬ 
rect, regardless of the ground or reason therefor given 
by the court below. 

In accordance with the rule governing the review 
of judicial proceedings generally, as discussed in 
Appeal and Error § 1464, if the decision of the tax 
court is correct on any legal ground it must be 
affirmed on review, although a wrong ground or 
reason therefor was given by the tax court.S4 As 
a basis for sustaining the decision below, the re- 


I. R., C.CA., 66 P.2d 48—First Nat. 
Bank v. C. I. R., C.C.A., 63 F.2d 
685. 

Applicable law cannot be changed 
by error or oversight.—Crabb v. C. 
I. R., aC.A.Tex., 121 P.2d 101'5. 

Pailui'e to exercise business judg¬ 
ment in computing values where re¬ 
quired constitutes error of law.—B. 
P. Sturtevant Co. v. C. L R., C.C.A., 
7‘5 P.2d 316. 

77. U.S.—West V. C. I. R., 'C.C.A. 
Tex., 150 P.2d 723, certiorari de¬ 
nied 66 S.Ct, 488, rehearing denied 
66 S.Ct. 679, first case. Certiorari 
denied 66 S.Ct. 489, first and, sec¬ 
ond cases, rehearing denied 6'6 S. 

^ Ct. 679, second and third cases. 
Certiorari denied 66 S.Ct. 489, 
third case, rehearing denied '66 S- 
Ct. 680. 

78. U.S.—Dobson v. C. I. R , Minn., 

64 S.Ct. 239, 320 U.S. 489, 88 L Ed. 
24S, rehearing denied 64 S.Ct. 495, 
321 US. 231, 88 L Ed 691, man¬ 
date conformed to Helvering v. 
Collins’ Estate, 142 F.2d 454, and 
Helvering v. Dobson, 142 F.2d 454, 
two cases—West v. C. I, R., C.C.A. 
Tex., 150 F.2d 723, certiorari de¬ 
nied 66 set. 488, rehearing denied 
6'6 S Ct. 679, first case. Certiorari 
denied 66 S.Ct. 489, first and sec¬ 
ond cases, rehearing denied 66 S. 
Ct. 679, second and third cases. 
Certiorari denied 66 S.Ct. 489, third 
case, rehearing denied 66 S.Ct. 680 
—Snyder v. C. I. R., C.C.A., 148 
F.2d 385—Heller v. C. I. R., C.C. 
A., 147 P 2d 376, certiorari denied 

65 S.Ct. 1405, 325 U.S. '8*68, 89 D.Ed. 
1987. 

"A rational basis for decision con¬ 
sists of a permissible finding of fact 
and a correct application of the law. 
A decision on any other basis is not 
in accordance with law and is sub¬ 


ject to modification or reversal on 
review.”—West v. C. I. R., C.C.A. 
Tex., 150 P.2d 723, 727, certiorari de¬ 
nied 66 S.Ct. 488. rehearing denied 66 
S.Ct. 679, first case. Certiorari de¬ 
nied 66 S.Ct. 489, first and second 
cases, rehearing denied 66 S.Ct. 679. 
second and third cases. Certiorari 
denied 66 S.Ct. 489, third case, re¬ 
hearing denied 66 S.Ct. 680. 

Any doubt as to meaning of 
court’s findings is resolved against 
petitioner.—Morgan v. Helvering, C. 
■C.A., 117 F.3d 334. 

79. U.S.—C. I. R. V. Independent 
Life Ins. Co., C C.A., 67 F.2d 4 70. 
reversed on other grounds 54 S.Ct. 
758, 292 U.S. 371, 78 L.Ed. 1311. 

80. U.S.—P. W. Wool worth Co. v. 
U. S., C-C.A.N.Y., 91 P.2d 973, cer¬ 
tiorari denied 58 S Ct. 479, 302 U. 
S. 768, 82 L.Ed. 597, and U. S. v. 
F. W. Woolworth Co, '58 S.Ct 481, 
302 U.S. 768, 82 L.Ed. 597. 

Questions rendered moot by supreme 
court decision 

U.S.—Morrissey v. C. I. R., C.C.A., 
103 P.2d 234. 

Questions held not moot 
U.S.—Stanton v. C. I. R., C.C.A., 98 
F.2d 739, certiorari denied '59 S.Ct. 
243, 30-5 U.S. 650, 83 L.Ed. 421— 
C. 1. R. V. Angier Corporation, C. 
C.A., 50 F.2d 887, certiorari denied 
Angier Corporation v. C. I. R., 52 
S.Ct. 129, 284 U.S. 673, '76 L.Ed. 
569. 

Absence of ruling 

Indication of tax court that evi¬ 
dence of prior administrative deter¬ 
minations of bureau of internal reve¬ 
nue involving other types of taxes 
would be inadmissible was not objec¬ 
tionable where no such evidence had 
been actually ofCered, and no formal 
ruling made.—Chiquita Min. Co. v. O. 
I. R., C.C.A,, 148 F.2d 306. i 
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81. U.S.—Cummings v. C. I. R., C, 
C.A., 73 F.2d 477. 

82. U.S.—Lewis v. Commissioner of 
Internal Revenue, C.C.A., 47 P.2d 
32. 

83. U.S.—Angelus Milling Co. v. 
Nunan, C.C.A., 144 P.2d 469, af¬ 
firmed Angelus Milling Co. v. C. 
I. R., 65 set. 11 62, 325 U.S. 293, 
89 L.Ed. 1619, rehearing denied 65 
S.Ct. 1662, 325 U.S. 895, 89 L.Ed. 
2006. 

84. U.S.—Helvering v. Gowran, 58 
S.Ct. 154, 302 U.S. 238, 82 L.Ed. 
224, rehearing denied 58 S.Ct. 478, 
■302 U.S. 781, 82 L.Ed. 603—Ben¬ 
nett V. C. T. R., C.C.A, 139 F.2d 
961—Cushman Motor Works v. C. 
I. R., CC.A., 130 F2d 977, certio¬ 
rari denied 63 S.Ct. 530, 318 U.S. 
7'56, 87 L.Ed. 1130—Irish v. C. L 

R. , C.C.A, 129 F.2d 468—Corning 
V. C. I. R., C.C.A., 104 P.2d 329— 
Shepard v. C. I. R., C.C.A., 101 P. 
2d 59'5, certiorari denied 59 S.Ct. 
1037, 307 U.S. 639, 83 L.Ed. 1620, 
rehearing denied 60 S.Ct. 68, 308 U. 

S. 632, 84 L.Ed. 526—Crowell v. C. 
I. R., C.C.A., 62 P.2d 51. 

Roasou for decision is immaterial 
U.S.—Helvcring v. General Utilities 
& Operating Co., C.C.A., 74 P.2d 
972, reversed on other grounds 
General Utilities & Operating Co. 
V. Helvering, 66 S.Ct. 185, 296 U. 
S. 200, 80 L.Ed. 154—Alexander 
Sprunt Son v. C. I. R., C.C.A,, 
64 F.2d 424—Dickey v. Burnet, C. 
C.A., 56 F.2d 917, certiorari denied 
53 S.Ct. 10, 287 U.S. 60$, 77 L.Ed. 
627—Hurwitz v. C. I. R., C.C.A., 45 
P.2d 780—Hughes v. C. 1. R., CC. 
A., 38 P.2d 756. 

Reasons below held uot binding 
Court is not bound by the reasons 
ass-igned by the commissioner for 
his decision in disallowing a desduc- 
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spondent in the case may urge, or the reviewing 
court may on its own motion consider, a ground or 
theory not urged or considered in the court be¬ 
low, Qf a ground urged but rejected in the lower 
tribunal.S^ An adverse decision by the tax court on 
one contention of the taxpayer does not prevent him 
from raising the same contention on review of an 
order favorable to him.^'^ 

§ 731. Review Dependent on Findings 

The reviewing court will not, as a general rule, con¬ 
sider questions as to which necessary findings were not 
made by the tax court. 

As a general rule, issues or assignments of er¬ 
ror as to which necessary findings were not made 
by the tax court need not be considered on re- 
view-^S The reviewing court is not bound by the 
decision of the tax court where there are no spe¬ 
cific findings of fact and the decision appears to 
be based on an error of law.^^ Where the tax 
court has made findings of fact the reviewing court 


is limited in its review to determining whether the 
correct rule of law was applied to the facts 
found, and whether there was substantial evi¬ 
dence before the tax court to support its findings.^^ 

§ 732. Parties Entitled to Allege Error 

Petitioner for review may not assume inconsistent 
positions in the reviewing court, nor may he complain 
of favorable errors. Respondent may not attack the de¬ 
cision without a cross petition. 

Petitioner for review may not assume inconsist¬ 
ent positions in the reviewing court,^^ j^or may he 
complain of errors which are favorable to him.®^ 
Where the tax court has made a determination on 
an issue in accordance with the allegations of peti¬ 
tioner for review, an assignment that such determi¬ 
nation was erroneous will not be considered.^^ So 
where evidence was introduced by the taxpayer in 
support of a contention, he cannot on appeal ques¬ 
tion the correctness of such evidence in relation to 
the point he sought to establish.^^ Similarly the 


tion from income, and if the disal¬ 
lowance is rig-ht, it must be af¬ 
firmed by the application of the cor¬ 
rect rule of law,— Acer Realty Co. v. 
C. 1. R, C.’C.A., 132 F.2d 512. 
Betermination. of commissioner 
TJ.S.—Helvering v. Gowran, 58 S.Ct 
154, 302 U.S. 238, 82 L.Ed. 224, re¬ 
hearing denied 58 S.Ct. 473, 302 U. 
S. 781, 82 L.Ed. 603—Mennen Co. v. 
Kelly, C.C.A.N.J., 137 F.2d 866. 
Keversal not Justified 

U. S.—Helvering v. Rankin, '55 S.Ct. 
732, 295 TT.S. 123, 79 L Ed. 1343— 
Montrose Cemetery Co. v, C. I. R., 
C.'C.A., 105 F.2d 238. affirmed 60 S. 
Ct. 511, 309 U.S. 622, 84 L.Ed. 985. 
Exception to rule that ground not 

considered below will not be consid¬ 
ered on review is that decision be¬ 
low must be affirmed if correct, al¬ 
though lower court gave wrong rea¬ 
son therefor.— Ilelvering v. Hormel, 
C.C.A., in BA 2d 1, affirmed Hormel 

V. Ilelvering, 61 S.Ct 719, 312 U.S. 
552, 85 L.Ed. 1037. 

Presentation and reservation of 
grounds of review see supra § 722. 

85. U.S.—Bondholders Committee, 

Marlborough Inv. Co., First Mort¬ 
gage Bonds V. C. I. R., 62 S.Ct. 637, 
316 U.S. 189, 86 L.Ed. 784—Helver¬ 
ing V. Gowran, 58 S.Ct 154, 302 

U. S. 238, 82 L.Ed. 224, rehearing 
denied 58 S.Ct 478, 302 U.S. 781, 82 
L.Ed. 603—Williamson v. C, I. R., 
C.C.A., 132 I^.2d 489—Oak Woods 
■Cemetery Ass’n v. C. I. R., C.C.A., 
111 F.2d 863—Rhodes v. C. I. R„ 
C.C.A., 111 JF.2d 53—Burdan v. C. I. 

R. , C.C.A., 106 P.2d 207—Clifford 

V. Helvering, C.C.A., 105 F.2d 58'6, 
reversed on other grounds Helver¬ 
ing V. Clifford, 60 S.QL. •564, 809 U. 

S. 331, 84 iL.Ed, 788 mandate con¬ 


formed to, C.C.A., Clifford v. Hel¬ 
vering, 111 F3d 896—C. I. R. v. 
Kelly's Estate, C C.A., 84 F.2d 958, 
certiorari denied Helvering v. Kel¬ 
ly, 57 S.Ct 230, 299 U.S. 603, 81 
L.Ed. 445. 

Absence of exceptions below 

On petition for review of decision 
of tax court, -prevailing parly may 
advance all reasons supporting 
court’s decision on merits, without 
having excepted to any of court’s ad¬ 
verse rulings.—Shepard v. C. I. R, 
C.C.A., 101 F.2d 695, certiorari denied 
59 S.Ct 1037, 307 U.S. 639, -83 L.Ed. 
1520, rehearing denied 60 S.Ct. 68, 
308 U.S. 632, 84 L.Ed. 526. 

Contention waived below 
Where commissioner contended be¬ 
fore lax court that depreciation on 
building should be computed over 
term of lease and conceded by stipu¬ 
lation that taxpayer’s cost bases, 
depreciation rates, and period of use¬ 
ful life, indicated by such rates were 
fair and reasonable, erroneous deci¬ 
sion of tax court basing deprecia¬ 
tion on term of lease rather than 
useful life of property could not be 
upheld on ground of taxpayer’s fail¬ 
ure to prove useful life of property. 
—Lamson Bldg. Co. v. -C. I. R., C.C. 
A., 141 P.2d 408. 

86. U.S.—C. L R. V. Stimson Mill 
Co., C.C.A., 137 F.2d 286, 

Grounds available from record 
U.S.—Polin V. C. I, R., C.C.A., 114 
P.2d 174. 

87. U.S.—C. I. R. V. Hulburd, C.C. 
A., 76 F.2d 736, reversed on other 
grounds Hulburd v. C. I. R., 66 S. 
Ct 197, 29'6 U.S. 300, 80 L.Ed. 242. 

88. U.S.—C. I. R. V. Roeser <& Pen¬ 
dleton, C.C.A.TOX., 118 F.2d 462, 
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certiorari denied Roeser & Pendle¬ 
ton V. C I. R.. 62 S.Ct. 77, 314 U. 
S, 635. 86 L.Ed 509, rehearing de¬ 
nied 62 S.Ct. 175, 314 US. 711, 86 
L.Ed. 567—Aronson v. C. I. R., C. 
C.A., 98 F.2d 23—Kelleher v. C. 1. 

R. , C.C.A., 94 F2d 294—New York 
Cent R. Co. v. C. I. R, C.C.A., 79 
F2d 24 7, certiorari denied 56 S.Ct 
370, 296 U.S. 653, SO L.Ed 465, and 
Helvering v. New York Cent. R. 
Co., '56 set. 370, two cases, 296 U. 

S. ■G'oS, 80 L.Ed. 465~^C. I. R. v. 
Renyx, C C.A, 66 P.2d 260. 

Issues properly before court 
U.S—City Bank Farmers Trust Co. 
V. Helvering, 61 S.Ct 896, 313 U.S. 
121, 85 L.Ed. 1227. 

89. U.S—C. I. R. V. McCarthy, C.C. 
A., 129 F.2d 84. 

90. U.S.—Peir v. C. I. R., C.C.A., 96 
F.2d 642. 

91. U.S.—Peir v. C. I. R., supra, 

92. U.S.—Phipps V. C. I. R., a'C.A., 
127 P.2d 214, certiorari denied 
Phipps V. Helvering, 63 S.Ct. 38, 
317 U.S. 645, 87 L.Ed. 519—Baker 
V. C. I. R., C.C.A., 115 F.2d 987, 
followed m McKee v. G. I. R, 116 
F 2d 499—C. I. R. v. Roosevelt & 
Son Inv. Fund, C.C.A., 89 F.2d 706 
—Wheelock v. C. I. R., C.C.A., 77 
F.2d 474. 

93. U.S.—Marble & Shattuck Chair 
Co. V. €. I. R., CCA,, 39 F.2d 393 
—Twm City Tile & Marble Co. v. 
C. I. R., C.C.A., 32 F.2d 229, 

94. U.S.—Marbelite Corporation of 
America v. C. L R., C.C.A., 77 F.2d 
713. 

95. U.S.—Fink v. C. I. R., C.C.A. 
Okl., 76 F.2d 835. 
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commissioner may not make a contention of fact be¬ 
fore the tax court on which it finds and makes its 
decision, and then on review seek to support the 
decision on a contrary contention of fact.®^ 

Cross petition. The absence of a cross petition 
does not prevent the reviewing court from consid¬ 
ering a contention aimed at sustaining the deci¬ 
sion of the tax court, and it may sustain the de¬ 
cision without a cross petition, although it was rest¬ 
ed on a wrong ground.^^ On the other hand, re¬ 
spondent cannot attack a decision of the tax court 
on review without having filed a cross petition.^^ 


§ 733. Review Dependent on Whether Ques¬ 
tions Are of Law or of Fact 

The review of a decision of the tax court is limited 
to a consideration of questions of law. 

The function of the reviewing court in consid¬ 
ering a petition for review of a decision of the tax 
court is limited to the consideration of clear cut^ 
questions of law,2 findings of fact not being review- 
able, as discussed infra § 742. Rulings of the tax 
court on questions of law are not binding or con¬ 
clusive on review,2 and are reviewable,^ as is the 


QB. U.S.—Tonopah T. R Qo. v. C. I. 

R. , aC.A., 112 F.2d 970. ' 

97. U.S.—C. I R, V. Kelly's Estate. 
O.C.A., 84 P.2d 958, certiorari de¬ 
nied Helvering v. Kelly. 57 S.Ct. 

230, 299 U.S. 603, 81 L.Ed. 445. 

98. U.S.—Helvering v. Pfeiffer, 58 

S. Ct. 159, 302 U.S. 247, 82 L.Ed. 

231. 

99. U.S.—Helvering v. Pfeiffer, su¬ 

pra—C. I, R. V. Aluminum Co. of 
America. C.C.A, 142 F.2d 663, cer¬ 
tiorari denied Aluminum Co. of 
America v. C. I R. 65 S.Ct. 64. 
323 U.S. 728, 80 L.Ed. 585—Polin 
V. C. I. R., CC.A., 114 F.2d 174— 
Raymond v. C. I. R„ C.C.A., 114 
F2d 140, certiorari denied 61 S Ct. 
'319, 311 U.S. 710, 8'5 L.Ed. 462— 
0. T. R V Valley R. Co., €. 

C.A., 62 F.2d 160. 

Question expressly not decided 
Where tax court expressly re¬ 
frained from expressing any opin¬ 
ion concerning taxpayer’s right to 
make certain deductions and tax¬ 
payer did not appeal or perfect a 
cross appeal from the decision, it 
was unnecessary for court to con¬ 
sider that question on review.—C. L 
R, V. Alta Mines, Inc., C.C.A, 139 F. 
2d '580. 

1. U.S.—Bingham’s Trust v. C. I. 

R. , 65 S.Ct. 1232, 325 U.S. 365, 89 
L.Ed. 1670—Dobson v. C. I. R., 64 

S. Ct. 239, 320 U.S. 489, 88 L.Ed. 
248, rehearing denied *64 S.Ct. 495, 
321 U.S. 231, 88 L Ed. 601, mandate 
conformed to, C.C.A., Helvering v. 
Collins’ Estate, 142 F.2d 454, and 
Helvering v. Dobson, 142 P.2d 454, 
2 cases.—Snyder v. C. I. R., C.C. 
A, 148 F.2d 385. 

2. U.S.—Bingham’s Trust v. C. I. 
R., 65 S.Ct 1232, 325 U.S. 365, 89 
L.Ed. 1670—Old Mission Portland 
Cement Co. v. Helvering, 55 S.Ct. 
158, 293 U.S. 289, 79 L.Ed. 367— 
West V. C. I. R., C.C.ATex., 150 F. 
2d 723, certiorari denied 66 S.Ct. 
488, rehearing denied 66 S.Ct. 679, 
first case. Certiorari denied 66 S. 
Ct. 489, first and second cases, re¬ 
hearing denied 66 S.Ct. '679, second 
and third cases. Certiorari denied 
^6 S.Ct. 489, third case, rehearing 


denied 66 S.Ct 681—In re Kroger's 
Estate. C.C A. 145 F .'d 901. cer¬ 
tiorari denied 65 S.Ct 915 324 U. 

S. 866, 89 L.Ed- 1421—Armstrong 
V. C. 1. R-. C.C.A.. 143 F.2d 700— 
Fuld V, C- I. R. C.C-A, 139 P.2d 
46-5—H^n V. C. I. R. C.C.A, 128 
F.2d 180—Malden Trust Co. v. C. 
I. R.. C.C.A.. no F2d 751—Aron¬ 
son V. C. I. R., C.C.A.. 98 F.2d 23— 
Powell V. C. L R CC.A., 94 F.>d 
483—K^llpher v. C. 1. R., C.C..V., 94 
P.2d 291—Dlller v. C. I. R.. C.C.A., 
91 P2d 19 1—Mi'-chell v. C. I. R.. C. 
C.A„ 89 P 2d 873, reversed on oth¬ 
er grounds 58 S Ct 630, 303 U.S. 
391, 82 L.Ed. 917—Curtis v. C. I. 

R. . C.C.A, 89 P.2d 736—Updike v. 
C I. R.. CaA, 88 F.2d 807, cer¬ 
tiorari denied 57 S.Ct 942, 301 U. 

S. 708, 81 LEI 1362—Old Colony 

Trust Co. V. C. I. R., C.C.A., 87 F. 
2d 131, reversed on other grounds 
57 S.Ct 813, 301 U.S. 379, 81 L.Ed. 
1169—Dayton Co. v. McMahon, C. 
C.A, 82 F.2d 942—C. I. R. v. Eld- 
ridge, C.C.A, 79 F2d 629, 102 A 
L R. 500—B. F. Sturtevant Co. v. 
C. I. R, CC.A, 75 F.2d 316—C. I. 
R. V. Kelley, C.C.A, 74 P.2d 71— 
Champlin v. C. I. R., C.C.A., 71 P. 
2d 23—C. I. R. V. Independent Life 
Ins. Co„ C.C.A, 67 F.2d 470, re¬ 
versed on other grounds Helvering 
V. Independent Life Ins. Co., 54 S. 
Ct 758. 292 U.S. 371, 78 L Ed. 1311 
—Boston Safe Deposit & Trust Co. 
V. C. I. R„ C C.A, 66 P.2d 179, cer¬ 
tiorari denied Boston Safe Deposit 
& Trust Co, V. Helvering, 64 S.Ct 
227, 290 U.S. 700, 78 L.Ed. 602— 
Lougee v. C. I. R., C.C.A, 63 F.2d 
112—Conrad & Co. v. C. I. R., C. 
C.A, 50 F.2d 676—Merchants 
Transfer & Storage Co. v. Burnet, 
C.C.A., 49 P.2d 56—Parkersburg 

Iron & Steel Co. v. Burnet, C C.A, 
48 F.2d 163—Russell v. C. I. R., C. 
C.A, 45 P.2d 100—Lucas v. Mer¬ 
cantile Trust Co., C.C.A., 43 F.2d 
39—Slee v. C. I. R, C.C.A, 42 F.2d 
184, 72 AL.R. 400—C. I. R. v. 
Crescent Leather Co., C.C.A., 40 
F.2d 833—a Angelo & Cx v. C. I. 
R., C.C.A., 36 F.2d 193—Am-Plus 
Storage Battery Co. v. G. L R., C. 
C.A, 35 F.2d 167—E. G. Robichaux 
Co. V. C. I. R., C.C.A, 32 F.2d 780— 
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St Paul Abstract Co. v. C. I. R., 
C.C.A, 32 F2d 225—Kendrick Coal 
& Dock C> V. C. I. R, C.C.A., 29 
F2d 559—De Ford v. C. I. R., C. 
C.A.. 29 F.2d *532—Mastin v. C. I, 
R., C.C.A., 28 F.2d 748—Bishcff v. 
C. I. R., C.C.A., 27 F2d 91—Blair 
V. Curran, C.C A., 24 F 2d 390— 
Avery v. C. T. R., C.C.A, 22 F.2d ‘6, 
55 A.LR. 1277. 

3. US.—Zanuck v, C I. R., C.C.A, 

14 9 F.2d 714—Thornley v. C. I. R., 
C.C A, 117 F2d 416—Smith’s Es¬ 
tate V. C. I. R., C.C.A., 140 P.2d 
759—Denholm & McKay R‘^altv Co. 
V. C. I. R., C.C.A, 139 F2d 545— 
Phipps V. C. I. R., C.C.A.. 137 F.2d 
141—TvfacManus v. C. I. R., CCA., 
131 P.2d 670—C. I. R v. McCarthy, 
C.C.A, 129 F.2d 84— HoPg v. C. I. 
R., CCA., 101 F.2d 948—Cecil v. 
C. I. R., C.C.A., 100 F2d 896— 
C. I R V Da T.euw, C C .\ 95 P. 

2d 647—Wickham v. C. I. R., C.C. 
A. 65 F.2d 527, 

Stipulation of parties before tax 
court concerning legal effect of ad¬ 
mitted facts is inoperative, since 
court cannot be controlled by agree¬ 
ment of counsel on question of law. 
—John A. Nelson Co. v. C. I. R., C. 
C.A., 75 F.2d 696, reversed on other 
grounds John A. Nelson Co. v. Hel¬ 
vering, .56 S.Ct 273, 296 U.S. 374, 80 
L.Ed, 281. 

Transfer conclusively shown to h© 
gift may not be determined to be 
not a gift.—Tyson v. C. I, R., C.C.A., 
146 P.2d 50. 

4. U.S.—Bingham’s Trust v. C. I. 

R. , 65 set 1232, 325 U.S, 365, 8.9 
L.Ed. 1670—Higgins v, C. I. R., Cl 

S. Ct 475, 312 U.S. 212, 85 L.Ed, 
783, rehearing denied '61 S.Ct 728, 
312 U.S. 714, 8o L.Ed. Ill'S—Bur- 
ton-Sutton-Oll Co. v. C. I. R., 150 
F,2d 621, reversed on other 
grounds 66 S.Ct, 861—Thornley v. 
C. I. R., C.C.A., 14 7 F.2d 416— 
Helvering v. Stormfeltz, C.C.A., 
142 F.2d 982—Smith’s Estate v. O. 
I. E., C.C.A., 140 F.2d 759—Brown 
v. C. I. R., C.C.A, 131 F.2d 640, 
certiorari denied 63 S.Ct 760, 318 
U.S. 767, 87 I^.Ed. 1138—C. L R. v. 
Giannini, C.C.A., 129 P.2d 638— 
C. I. R. V. Fisk©'® Estate^ ’C.CJL, 
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application of the law to the facts found,^ although 
the decisions, rulings, and views of the tax court 
are persuasive and to be given considerable weight,® 
and are not to be lightly disturbed.*^ 

Where a decision, based on admitted or undisput¬ 
ed facts, turns on controverted legal principles, it 
is reviewable.^ A decision of the tax court, which 
was not arrived at by the exercise of its own inde¬ 
pendent judgment, but by deference to what it con¬ 
sidered to be the law applicable, also is review- 
able.^ Where state law involved in the case is in 
doubt, the conclusion of the tax court with re¬ 
spect thereto controls.^® 


§ 734. - What Are Questions of Law or 

of Fact 

Numerous particular matters have been held to be 
either questions of law or questions of fact. 

A reviewable question of law is presented where 
there is involved the meaning or construction of a 
provision of a revenue act, as applied to the facts 
found by the tax court,or the interpretation of 
terms used in a statute,or the legal effect of 
findings of the tax court in the application of a 
provision of the revenue act.^3 Other matters held 
to constitute reviewable questions of law are the 
legal conclusions to be drawn from the evidence or 
findings whether statutes and regulations are 


128 F.2d 487, certiorari denied 
Fiske's Estate v. C. I. R., 63 S.Ct. 
63, 317 U.S. 635, 87 L.Ed. 512— 
Rubmkam v. C. I. R., C.C.A., IIS 
P 2d 118—C. I. R. V. Berolzheimer, 
CC.A., 11^ F.2d 628—A. R. Jones 
Oil & Operating Co. -v. C. I. R., C. 
C.A., 114 F.2d ’642—Marsch v. C. 
L R., C.C.A., 110 F.2d 423—Wick¬ 
ham V. C. 1. R., C.C.A., 65 F.2d 527. 

5. U.S—Hall V. C. L R., C.C A., 150 
’F.2d 304—Parmer v. C. I. R., C.C. 
A., 126 P.2d 542—Marsch v. C. I. 
R., C.C.A., 110 F.2d 423—Sitter- 

dmg V. C. I. R., C.C.A., 80 F.2d 
939. 

Proper rules of law will be applied 
by the reviewing court to the facts 
found by the tax court.—Eljer Co. v. 
C. I. R., C.C.A., 134 P.2d 251. 

Applicability of revenue act pro¬ 
vision that no gain or loss shall be 
recognized if property is tran.-^forred 
to a cox'poration in exchange for 
stock or securities by one or more 
persons who immediately thereafter 
are in control of the corporation was 
a “question of law" or at most mixed 
law and fact on which reviewing 
court was free to pass judgment, al¬ 
though lax court was not called on 
and did not m fact express any con- 
clu.sion thereon.—Lammerding v. 
Helvering, 121 F.2d SO, 74 App.D.C. 
2 . 

0. U.S.—Bingham’s Trust v. C. I. R, 

6':) S.Ct 1232, 325 U.S. 3'65, 89 E. 
Ed. 1670—Hall v. C. I. R, C.C.A., 
150 F.2d 304—Zanuck v. C. I. R, 
C.a.‘\., 149 F.2d 714—Barnhill v. 
C. r. R., C.C.A., 118 F.2d 013—Na¬ 
tional Metropolitan Bank v. C. I. 
It, C-C-A., 145 P.2d 640—Arm¬ 

strong V. C. X. R, C.C.A., 113 F. 
2d 700—Phipps V. C. I. R, C.CA., 
137 R2d 111—0. I. R v. McCarthy, 
C.C.A., 3 29 F.2d 84—Holvorlng v. 
Rrhsamen Motors, C.C.A., 128 1^.2d 
584. 

It Is deslrabl® that a reviewing 
court have the benefit of such rul¬ 
ings.—riormel V. Holvering, 61 S.Ct. 
719, 312 ir.S. 562, 85 L.m, 1037. 
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In deciding fact questions review¬ 
ing courts may properly attach 
weight to the decisions of points of 
law by an administrative body hav¬ 
ing special competence to deal with 
the subject matter.—Dobson v. C. I. 

R. , 64 S.Ct. 239, 320 U.S. 489, 88 L. 
Ed. 248, rehearing denied 64 S.Ct. 
495, 321 U.S. 231, 88 L. Ed. 691, man¬ 
date conformed to, C.C.A., Helvering 
V. Collins’ Estate, 142 F.2d 454, and 
Helvering v. Dobson, 142 P.2d 454, 
two cases. 

7. U.S.—C. I. R V. McCarthy, C.C. 

A., 129 F.2d 84. 

S. D.C.—Smith V. Helvering, 141 F. 
2d 529, 78 U.S.App.D.C. 342. 

Decision as to domicile 
D.C.—Shilkret v. Helvering, 13‘8 F. 
2d 925, 78 U.S.App.D.C. 178. 

9. U.S.—C. I. R. V. Heinmger, 64 
S.Ct. 249, 320 U.S. 467, 88 D Ed. 
171—Denholm & McKay Realty 
Co. V. C. T. R., aC.A,, 139 F.2d 515. 

10. U.S.—Plcrzog V. C. I. R., C.C.A., 
IIG P.2d 591. 

11. U.S.—Bingham’s Trust v. C. I. 

R, 65 S.Ct. 1232, 325 U.S. 365, 39 
L.Ed. 3 670—Claridge Apartments 
Co. V, C. I. R, 6'5 S.Ct. 172, 323 U. 

S. 141, 89 L.Ed. 139—John A. Nel¬ 
son Co. V. C. I. R, C.C.A., 75 P.2d 
696, reversed on other grounds 
John A. Nelson Co. v. Helvering, 
56 S.Ct. 273, 296 U.S. 374, 80 L.Ed. 
■281—a I. R V. Field, C.C.A., 67 F. 
2d 876. 

Retroactivity of statute 
U.S.—Claridge Apartments Co. v. C. 
I. R., 65 S.Ct. 172, 323 U.S. 141, 89 
L.Ed. 3 39. 

12. U.S.—Bingham’s Trust v, C. I. 
R, 66 S.Ct. 1232, 325 U.S. 365, 89 
L.Ed. 1670—Wallace v. C. I. B., C. 
C.A., 144 F.2d 407. 

Existence of “income” 

Court will examine exchange of 
property to determine if exchange 
produced income in fact, rather than 
more form.—Commonwealth Im¬ 
provement Co. V. C. I. R, C.C.A., 67 
P.2d 47, reversed on other grounds 
Burnet v. Commonwealth Improve- 
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ment Co., 53 S.Ct. 198, 287 U.S. 415, 
77 L.Ed. 399. 

Income tax under foreign law 
Finding of tax court that stock¬ 
holder receiving dividend is regard¬ 
ed in foreign income tax acts as hav¬ 
ing paid tax is not conclusive, but 
is at most a factor to be considered 
in deciding whether stockholder paid 
tax within meaning of revenue act. 
—Biddle V. C. 1. R, 58 S.Ct. 379, 302 
U.S. 573, 82 L.Ed. 431—Helvering v. 
Elkins, 58 S.Ct. 379, 302 U.S. 573, 82 
L.Ed. 431. 

13. U.S.—Helvering v. Price, 60 S. 
Ct. 673, 309 U.S. 409, 84 IL.Ed. '836. 

14. US.—Walter's Trust v. C. I. R, 
C.CA., 127 F.2d 101—Parmer v. C. 
I. R, C.C.A., 126 F.2d 542—Rawke 
V. C. I. R., C.C.A., 109 P.2d 946, 
certiorari denied Hawke v. Hel¬ 
vering, -61 S.Ct. 11, 311 U.S. 6'57, 85 
L.Ed. 421—B. P. Sturtevant Co. v. 
C. I. R, C.C.A., 75 P.2d 316—Ed¬ 
ward P. Allison Co. V. C. I. R., C. 
C.A., 63 P.2d '553. 

Corporate distribution 
Determination of whether distrib¬ 
ution by corporation was a “divi¬ 
dend” or was a payment of “inter¬ 
est” which might be deducted in de¬ 
termining corporation's income tax 
constitutes a legal conclusion.—C. I. 
R. V. Meridian & Thirteenth Realty 
Co., C.C.A., 132 F.2d 182. 

Deductions under regulations 

Where the facts were not in dis¬ 
pute, and there was a valid treasury 
regulation that denied the right to 
deduct an outlay that was essential¬ 
ly one of a capital nature, the deci¬ 
sion of the tax court granting the 
deduction was a reviewable error of 
law.—Burton-Sutton Oil Co. v. C. I. 
R, C.C.A.La., 150 F.2d 621, reversed 
on other grounds 66 S.Ct. 861. 

Whether taxpayer is carrying on 
business is a question of law.—Na¬ 
tional Metropolitan Bank v. C. I. B., 
C.C.A., 145 F,2d 649—Cecil v. C. I. R, 
C.C.A., 100 F.2d 896. 

Findings held not conclusions of law 
U.S.—Rogals Really Co. v. C. I. R, 
C.C.A., 127 F.2d 931. 
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such as to preclude the tax court’s decision 
whether there is warrant in the record and a rea¬ 
sonable basis in law for the legal conclusions of 
the tax court, based on undisputed facts wheth¬ 
er the findings of the tax court are supported by 
reasonable or substantial evidence and whether 
the method of calculation followed by the tax court 
in redetermining a deficiency assessment was for¬ 
bidden by the statutes and regulations.^^ 

Also, the elements to be considered in deter¬ 
mining values the tests to be applied to the facts 
to determine whether a transaction constitutes a 
gift;2<^ what criterion should be employed in de¬ 


termining the value of a gift for gift-tax purpos¬ 
es the standard of value to be applied in deter¬ 
mining gain or loss from an exchange of proper¬ 
ty the construction of a written instrument ;23 
and the construction of the nature of a transaction 
in relation to tax laws,^'^ have been held to con¬ 
stitute questions of law. 

Questions or findings of fact which have been 
held not reviewable on a petition to review a de¬ 
cision of the tax court include, among others, 
the weight to be given to the evidence account¬ 
ing practices or problems, where no statute or reg¬ 
ulation controls the method of computing a tax, 


15. U.S.—Bing-ham’s Trust v. €. I. 

R. , 65 S.Ct. 1232, 325 U.S. 865, >89 
L.Ed. 1670. 

10. U.S.—Hall V. C. I. R, C.C.A., 150 
P.2d 304. 

17. U.S.—Greene v. O. I. R., -C.C.A. 
Tex., 141 F.2d 645, certiorari de¬ 
nied 65 S.Ct. 45. 323 U.S. 717, 89 
L.Ed. 577~Parmer v. C. I. R., C. 
C-A., 126 F.2d ‘542—Malden Trust 
Co. V. C. I. R., C.G.A., 110 P.2d 751 
—Jones V. C. I. R., C.C.A., 103 F.2d 
681—Rhodes v. C. 1. R, C.C.A., 100 
P.2d 966—C. I. R. V. Colorado Nat 
Bank of Denver, C.C.A., 95 F.2d 
160, reversed on other grounds 
Colorado Nat. Bank of Denver v. 

O. I. R.. 59 S.Ct. 48, 305 U.S. 23, 83 
,L.Ed. 30—Powell v. C. I. R., C.C. 
A., 94 P.2d 483—Brown v. C. I. R., 
C.C.A., 94 F.2d 101—Nachod & U. 

S. Signal Co. v. Helvering, C.C.A., 
74 P.2d 164—Folk v. C. I. R., C.C. 
A., 67 P 2d 779—Russell v. C. I. R., 
C.C.A., 45 F.2d 100. 

D C.—Pottash Bros. v. Burnet, 50 F. 
2d 317, 60 App.D.C. 167, followed 
in Pottash v, Burnet, 50 F.2d 321, 
two cases, 60 App.D.C. 171—Na¬ 
tional Piano Mfg. Co. v. Burnet, 50 

P. 2d 310, 60 App.D.C. 160. 
Pindings shown to he conclusively 

wrong present questions of law.— 
Russell V. C. I. R., C.C.A., 45 F.2d 
100 . 

IS. U.S.—Dobson v. C. I. R., 64 S.Ct. 
239, 320 U.S. 489, 88 L.Ed. 248, re¬ 
hearing denied 64 S.Ct. 49 5, 321 
U.S. 231, 88 L.Ed. 691, mandate 
conformed to, C.C.A., Helvering v. 
Collins* Estate, 142 F.2d 454, and 
Helvering v. Dobson, 142 F.2d 454, 
two cases. 

19. U.S.—Meadow Land & Improve¬ 
ment Co. v. O. I. R., C.C.A., 124 
P.2d 297. 

20. U.S.—Helvering v. American 

Dental Co., 63 S.Ct. 577, 31'8 U.S. 
322, 87 LEd. 785. 

21- U.S.—Powers v. C. I. R., 61 S. 
Ct. 509, 312 U.S. 259, 85 LEd. 817 
—Zanuck v. C. I. R., C.C.A., 149 
F.2d 714—C. I. R. v. McCann. C.O. 
A., 146 F.2d 38'5—Helvering v. 


Maytag, C.C.A., 125 F.2d 55, cer¬ 
tiorari denied 62 S Ct. 1280, twc 
cases, 316 U.S. 689, 86 L.Ed. 1760 
However, it has been held that it 
is for the tax court and not the cir¬ 
cuit court of appeals to find the cor¬ 
rect formulae in establishing value 
for purpose of gift tax and appL 
them to the facts.—C. I. R. v. Proc¬ 
ter, C.C.A., 142 P.2d 824, 154 A.L.R 
1215, certiorari denied Procter v. C 
I. R., 65 S.Ct. 90, 323 U.S. 756, 89 L. 
Ed. 606. 

22. U.S.—U. S. V. State Street Trust 
Co., C.C.A.Mass., 124 F.2d 948. 

23. U.S.—C. I. R. v. Buck, C.C.A., 
120 F.2d 775—Midwood Associates 
V. C. I, R., C.C.A., 115 F2d 871— 
Union Trust Co. of Butler v. C. I. 
R., C.C.A., 84 F.2d 386. 

Contract 

U.S.—Lum V. C. I. R., C.C.A., 147 F. 
2d 356—^Welsbach Engineering & 
Management Corp. v. C. I. R, 140 
F.2d 584, certiorari denied 64 S. 
Ct. 1261, 323 U.S. 751, 88 iL.Ed. 
1581. 

Trust instrument 

U.S.—Helvering v. Bok, C.C.A., 132 
F.2d 365—U. S. v. Anderson, C.C.A. 
Teiin., 132 P.2d 98, certiorari de¬ 
nied Anderson v. U S., 63 S.Ct 994, 
'two cases, 318 U.S. 790, 87 LEd. 
115 6, rehearing denied 63 S Ct. 
1156, two cases, 310 U.S. 781, 87 
L.Ed. 1725—MacManus v. C. I. R, 
C.C.A., 131 P.2d 670—Brown v. C. 
L R., C.C.A., 131 F.2d 640, certio¬ 
rari denied 63 S.Ct. 760, 318 U.S. 
767, -87 L.Ed. 1138—C. I. R. v. Wil¬ 
son, C.C.A., 125 P.2d 307. 

24. U.S.—Thornley v. C. I. R., C.C. 
A., 147 F.2d 416. 

Xiegal effect of transaction 
U.S,—Morsman v. C. I. R., C.C.A., 
90 P.2d 18, 113 A.L.R. 441, certio¬ 
rari denied Morsman v. Helvering, 
58 S.Ct 20, 302 U.S. 701, 82 L.Ed. 
542—C. I. R. V. Ehrhart, C.O.A. 
Fla., 82 F.2d 338. 

25. U.S.—Choate v. C. I. R., 65 S.Ct 
469, 324 U.S. 1. 89 L.Ed. 653— 
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Old Mission Portland Cement Co. 
V. Helvering, 55 S.Ct 158, 293 U.S. 
289, 79 L.Ed. 367—Cohen v. C. I. 
R., C.C.A., 148 F.2d 336—Slamler 
V. C. I, R., C.C.A, 145 P.2d 37— 
Staked Plains Trust v. C. I. R., 
143 P.2d 421—Harriss v. C. I. R., 
C.C.A., 143‘F 2d 279—Fuld v. C. 1. 
R., C.C.A, 139 P.2d 4 65—Olin Cor¬ 
poration V. C. I. R., C.C.A., 128 F.2d 
185—Rex Mfg. Co. v. O. I. R, C. 
C.A., 102 F.2d 325—C. I. R. v. Har¬ 
ris, C.C.A., 92 F.2d 374—Helvering 
V. Ames, C.C.A., 71 F.2d 939—Bur¬ 
net V. Burns, C.C.A., 63 P.2d 313— 
Tracy v. C. I. R.. C.C.A., 53 F.2d 
675, certiorari denied 53 S.Ct. '83, 
287 U.S. 632, 77 LEd. 548—Burnet 
V. Livezey, C.C.A., 48 P.2d 159. 

D.C.—Cotton V. Helvering, 68 F.2d 
436, 62 App.D.C. 389. 

Purpose of accumulations 

U.S.—W, H. Gunlocke Chair Co. v. 
C. I. R., C.C.A., 145 F.2d 791. 

Syndicate as corporation or partnei*- 
ship 

U S.—C, I. R. V. Horseshoe Lease 
Syndicate, C.C.A.Tex., 110 F.2d 748, 
certiorari denied Helvoring v. 
Horseshoe Lease Syndicate, 61 S. 
Ct 24, 311 U.S. 666, 85 L.Ed. 427. 

When profit on sale was realized 

U.S.—Harding Glass Co. v. C. I. R., 
C.C.A., 142 F.2d 41. 

26. U.S.—Texas-Empire Pipe Lino 
Co. V. C. I. R., C-CA., 141 F.2d 
326. 

■CTndisputed evidence 

U.S.—Rassieur v. C. I. R., C.C.A., 129 
F.2d 820. 

27. U.S.—Dobson v. C I. R., 64 S.Ct. 
239, 320 U.S. 489, 88 L.Ed. 248, re¬ 
hearing denied 64 S.Ct 495, 321 
U.S. 231, 88 L.Ed. 691, mandate 
conformed to, C.C.A., Helvoring v. 
Collins’ Estate, 142 F,2d 4 54, and 
Hclvering v. Dobson, 142 F,2d 454, 
two cases—Hunter v. O. T. R., C.C. 
A.La., 140 F.2d 954—3^ep'Plior Coal 
Co. V. C. I. R., 140 F.2d 554, cer¬ 
tiorari denied 66 S.Ct 35, 2 cases, 
323 U.S. 73G, 89 L.Ed. 690. 
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in the absence of a statute, or a regulation having 
the force of a statute, which compels the tax court 
to find the taxable income in a transaction ;28 val¬ 
ues, for estate or gift-tax purposes,29 or in deter¬ 
mining taxable gain for income-tax purposes 
and the ascertainment of the purpose to use the 
corporation to avoid the imposition of a surtax on 
a stockholder.81 

Also, whether a distribution by a corporation in 
connection with a cancellation or redemption of 
stock is essentially equivalent to the distribution of 
a taxable dividend;^ 2 whether a distribution by a 
corporation is a taxable dividend or an advance,^8 
or is a distribution in liquidation,-84 whether a 
taxpayer’s activities constitute a trade or busi¬ 
ness,or a charitable, scientific, or educational or¬ 


ganization, or a business league within the exemp¬ 
tions of a revenue act;^® whether expenditures were 
directly related to a business, and were ordinary 
and necessary 7 the worthlessness of a debt or 
of property for the purpose of deductionand 
whether a transfer was in contemplation of death39 
have all been held questions of fact 

§ 735. - Mixed Questions of Law and 

Fact 

Conclusions of the tax court on mixed questions of 
law and fact are reviewable, except where they rest 
on the determination of disputed facts. 

Conclusions of the tax court on mixed questions 
of law and fact are not final on review, and may 
be reviewed,40 except where they rest on the de- 


23. IT.S.—Dobson v. C. I. R., 64 S. 
Ct 239, 320 U.S. 489, 8-8 L.Ed. 248, 
rehearing- denied 64 S.Ct. 495, 321 

U. S. 231, 88 L Ed. 691, mandate 
conformed to, C.C.A., Helvering v. 
Collm.s’ Estate, 142 F.2d 454, and 
Helvering v. Dobson, 142 F.2d 454, 
two cases. 

29. U.S.—Zanuck v. C. I. R., C.C.A., 
149 P. 2 d 714—C. I. R. v. McCann, 
O.C.A., 146 F.2d 385—Molt v. O. 1. 
R., CC.A., 139 F.2d 317—Helvering 

V. Maytag, C.C.A., 125 F.2d 55, cer¬ 
tiorari denied 62 S.Ct. 1280, 2 cas¬ 
es, 316 U.S. 689, 86 L.Ed. 176. 

sa U.S—Meadow Land & Improve¬ 
ment Co. V, C. I. R , C.C.A., 124 P. 
2d 297—^Wells Amusement Co. v. 
C. I Rm C.C.A., 70 F.2d 208. 

D C.—Seymour Mfg. Co. v. Burnet, 
56 P.2d 494, 61 App.D.C. 22. 

Pair market val-ae 
U.S.—-Supploo-Biddle Hardware Co, 
V. C. X. R., C.C.A., 144 F.2d 711— 
Texas-Empire Pipe Line Co. v. C. 
I. R., C.C.A., 141 F.2d '326. 

Q-ood will 

U.S.—Texas-Empire Pipe Line Co. v. 
C. I. R., supra—Boggs & Buhl v. C. 
I. R., C.C.A., 34 P.2d 859. 

31. U.S.—McCutchin Drilling Co. v.- 
C. I. R., C.aA.Tex., 143 F.2d ISO 
—Medical Arts Hospital of Dallas 
V. C. I. R., C.C.A.Tcx., 141 F.2d 404 
—Chicago Stock Yards Co. v. C. I. 
R., C.C.A., 129 F.2d 037, reversed on 
other grounds Helvering v. Chica¬ 
go Stock Yards Co., 63 S.Ct, 843, 
318 tJ.S. 693, 87 L.Ed. 1086. 

32. U.S.—Ilirsch v. C. 1. R., C.C.A., 
124 P.2d 24. 

33. U.S“C. X. R. V. Cohen, C.C.A. 
Tex., 121 F.2d 348. 

34 . U.S.—Rheinslrom v. Conner, C. 
C.A.Ohio, 12'5 P.3d 790, certiorari 
denied 63 S.Ct. 49, 317 U.S. 654, 87 
L.Ed. 526, rehearing denied 63 S. 
Ct 154, 317 U.S. 708, '87 L.Ed. 664— 
First Nat Bank v. Connor, C.C.A. 
Ohio, 126 F.2d 790, certiorari de¬ 


nied 63 S.Ct '50, 317 U.S. 654, 87 
L.Ed. 526, rehearing denied 63 S. 
Ct 155, 317 U.S. 708, 87 L.Ed. 564. , 

35. U.S.—Fuld V. C. I. R., C.C.A., 
139 F.2d 465. 

36. U.S.—Underwriters* Labora¬ 

tories V. C. 1. R., C.C.A., 135 F.2d 
3 71, certiorari denied 64 S.Ct '63, 
two cases, 320 U.S. 756, 88 L.Ed. 
450. 

37. U.S.—C. I. R. V. Heininger, 64 
S.Ct 249, 320 U.S. 467, 83 L.Ed. 
171—Chenango Textile Corp. v. C. 

I. R., C.C.A., 148 P.2d 296—Geo. J. 
Haenn, Inc., v. C. 1. R., C.C.A., 147 
P.2d 682—Peerless Stages v. C. I. 
R., CC.A., 125 P.2d 869. 

Iiitigation expenses 
U.S.—Burlon-Sutton Oil Co. v. C. I. 
R., C.C.A.La., 150 F.2d 621, re¬ 
versed on other grounds 66 S Ct. 
861—Missouri-Kansas Pipe Line 
Co. V. C. I. R., C.C.A., 148 F.2d 
460. 

Reasonableness of salaries or com¬ 
pensation 

U.S.—In re Rae*s Estate, C.C.A., 147 
F.2d 204—Express Pub. Co. v. C. 

1. R.. C.C.A.Tex., 143 P.2d 386— 
Sportwoar Hosiery Mills v. C. I. 

R. , C.C.A., 129 F.2d 376—Lydia B. 
Pinkham Medicine Co. v. C. I. R., 
C.C.A., 128 P.2d 986, 145 A.L.R. 
827, certiorari denied 63 S.Ct SO, 
317 U.S. 675, 87 L.Ed. 542—Long 
Island Drug Co. v. C. I. R., C.C.A., 
Ill P,2d 593, certiorari denied 61 

S. Ct 49, two cases, 311 U.S. 680, 
85 L.Ed. 438—General Water Pleat- 
er Corporation v. C. I. R.i C.C.A., 
42 F.2d '419. 

38. tr.S.—Malden Trust Co. v. 'C. I. 
R., C.C.A., 110 F.2d 751. 

Tim© debt became worthless | 

U.S.—'Coyle v. C. I, R., C.C.A., 142 
F.2d '580—San Joaquin Brick Co. v. 
C. 1. R., C.C.A., 130 F.2d 220— 
Dunbar v. €. L R., C.C.A., 119 P. 
2d 367, 135 A.L.R. 1424—C. I. R. v. 
Peterman, C.O.A., 118 F.2d 973— 
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Bancroft v. U. S., Ct'Cl., 33 E. 
Supp. 225. 

39. U.S.—Colorado Nat Bank of 
Denver v. C. 1. R., 69 S.Ct 43, 305 

U. S. 23, S3 L.Ed. 20—In re Kroger’s 
Estate, C.C.A., 145 F.2d 901, cer¬ 
tiorari denied 65 S.Ct 915, 324 U. 
S. 866 , 89 L.Ed. 1421—McGrew’s 
Estate V. C. I R, CCA., 135 F.2d 
158, 148 A.L.R. 1045—Purvin v. C. 

I. R, C.C.A., 96 F.2d 929, 120 A.'L. 
R. 166, certiorari denied '59 S.Ct 
88 , 305 U.S. 626, 83 L Ed. 401. 

D.C.—Pish V. Helvering, 75 P.2d 769, 
64 App D.C. 166. 

40. U.S.—Ross V. C. I. R., C.C.A. 
Tex., 129 F.2d 310—A. R. Jones 
Oil & Operating Co. v. C. I. R., C. 
C.A., 114 F.2d 642—Bvnum v. C 
I. R., C.CA.Tex.. 113 F.2d 1—Jones 

V. C. I. R, aC.A., 103 F.2d 681— 
Parish v. C. I. R., C.C.A.Tex., 103 
F.2d 63, followed in 103 F.2d 65— 
Hoag V. C. L R., C.C.A, 101 P.2d 
9418 —Helvering v. Elkhorn Coal 
Co., C.C.A, 95 F.2d 732, certiorari 
denied Elkhorn Coal Co. v. Helver¬ 
ing, 59 S.Ct 65, 30-5 U.S. 605, 83 
L.Ed. 384, rehearing denied 59 S. 
Ct 141, 305 U.S. 670, 83 L.Ed. 435 
—Thurber v. C. I. R., C.C.A., 84 P. 
2d 815. 

Mixed questions of law and fact 

(1) Finding that there was no net 
loss on stock investment in a par¬ 
ticular year, available in subsequent 
years for income tax purposes.— 
Coosa Land Co. v. C. I. R., C.C.A. 
Ala., 103 F.2d 555. 

(2) Conclusion that taxpayer was 
not regularly engaged in trade or 
business.—^Washburn v. C I. R., C. 
C.A., 51 P.2d 949. 

(3) Question whether contract 
constituted sale of interest by es¬ 
tate of deceased partner to new part¬ 
nership. — Pope V. C. I. R., C.C.A., 39 
P.2d 420. 

(4) Determination of value of 

■ property for purposes of assessing 
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termination o£ disputed facts,^! it being the duty of 
the reviewing court in such cases to determine 
whether the correct rule of law has been applied 
to the facts found.^^ Such a question is presented 
where the primary facts are undisputed, but the 
ultimate inferences and legal consequences are in 
contention,or where the evidence is undisputed 
and the conclusions therefrom involve a construc¬ 
tion of a statute.'^^ 


An ultimate finding, or a conclusion on the basis 
of the evidence or findings of fact, which consti¬ 
tutes a conclusion of law or a determination of a 
mixed question of law and fact is subject to ju¬ 
dicial review, and on such review the reviewing 
court may substitute its judgment for that of the 
tax court.However, it has been said that the re¬ 
viewing court should not whittle away the field of 
operation of the tax court by deciding so-called 
mixed questions of fact and law.'^® 


5. Discretioit op Tax Court or Commissioner ; Presumptions 


§ 736. In General 

The exercise of discretion by the tax court or the 
commissioner of internal revenue is not reviewable un¬ 
less abused. 

The exercise of discretion by the tax court or the 


commissioner of internal revenue is not reviewable 
unless abused.^*^ The rule has been applied as to 
the exercise of discretion with respect to account¬ 
ing and returns.^s Likewise, the rule has been ap- 


income taxes.—Fairmount Cemetery 
Ass'n V. Helvering’, 92 F.2d 496, 67 
Ap'p.D.C. 345. 

(•5) Question whether payment 
made to taxpayer by his employer 
was in the nature of compensation 
and not a gift exempt from taxation. 
—Poorman v. C. I. R., C.C.A., 131 F. 
2d 946. 

41. U.S.—C. I. R. V, Montague, C.C. 
A., 126 F.2d 948. 

42. U.S.—A. R. Jones Oil & Operat¬ 
ing Co. V. C. 1. R., C.C A., 114 P.2d 
642—Marsch v. C. I. R., C.C.A., 110 
P.2d 423—C. 1. R. V. Cecil B. De 
Mille Productions, C.C.A., 90 F.2d 
12 , certiorari denied Helvering v. 
Cecil B. De Mille Productions, 58 
S.Ct 32, 302 U.S. 713, 82 D.Ed. 551. 

43. U.S.—Ross V. C. I. R., C.C.A. 
Tex., 129 F.2d 310. 

Court may draw its own conclu¬ 
sions from the undisputed facts.— 
Bynum v. C. I. R., C.C.A.Tex., 113 
F.2d 1. 

44. U.S.—Parish v. C. I. R., C.C.A. 
Tex., 103 F.2d 63, followed in 103 
F.2d 65. 

45. U.S.—Bogardus v. C. I. R., IS'S 
S.Ct. 61, 302 U.S. 34, 82 L.Bd. 32— 
Helvering v. Tex-Penn Oil Co., 57 
S.Ct. 569, 300 U.S. 481, 81 L.Ed. 
'755—Helvering v. Benedum, 57 S. 
Ct. 569, 300 U.S. 481, 81 L.Bd. 755 
—Helvering v. Parriott, 67 S.Ct. 
'5 69, 300 U.S. 481, 81 L.Ed. 75'5— 
Thornley v. C. I. R., C.C.A., T47 P. 
2d 416—U. S. v. Anderson, C C.A. 
Tenn., 132 P.2d 98, certiorari de¬ 
nied Anderson v. U. S., 63 S.Ct. 
994, tyro cases, 318 U.S. 790, 87 L. 
Ed. 1156, rehearing denied 63 S.Ct. 
1156, two cases, 319 U.S. 781, 87 L. 
Ed. 172'5—C. I. R. V. Piske's Es¬ 
tate, C.C.A., 128 F.2d 487, certio¬ 
rari denied Piske’s Estate v. C. I. 
R., 63 S.Ct. 63, 317 U.S. 635, 87 L. 
Ed. 612—Willkie v. C. I. R., C.C. I 


A., 127 F.2d 953, certiorari denied 
63 S.Ct. 58, 317 U.S. 659, 87 L.Bd. 
530—C. L R. V. Wilson, C.C.A., 125 
F.2d 307—Rubinkam v. C. 1. R., C. 
C.A., 118 F.2d 148—A. R. Jones Oil 
& Operating Co. v. C. I. R., C.C.A., 
114 P,2d 642—Marsch v. C. I. R., 
C.C.A., 110 P.2d 423—Hawke v. C. 
I. R., C.C.A., 109 P.2d 946, certio¬ 
rari denied Hawke v. Helvering, '61 
S.Ct. 11, 311 U.S. 657, 85 'L.Ed. 421 
—C. I. R. V. Boeing, C.C.A., 106 F. 
2d 305, certiorari denied Boeing 
V. C. I. R., 60 S.Ct. 295, 308 U.S. 
619, 84 L.Ed. 517—Helvering v. 

Johnson, C.C A., 104 F.2d 140, af¬ 
firmed 60 S.Ct. 293, 308 U.S. 523. 84 
L.Ed. 443, motion granted 60 S. 
Ct. 5S4-—C. I. R. V. Southern Bell 
Telephone & Telegraph Co., C.'C.A., 
102 F 2d 397—Helvering v. Ward, 
C.C.A., 79 F.2d 381. 

“Court . . . may substitute 

its judgment for that of the Board 
only when the Board’s ultimate find¬ 
ing is contrary to its evidentiary 
findings or is based upon a clear 
misapplication of the law to the evi¬ 
dentiary findings."—Helvering v. 
Johnson, C.C.A., 104 F.2d 140, 144, 
affirmed 60 S.Ct. 293, 308 U.S. 523, 84 
L.Ed. 443, motion granted '60 S.Ct. 
684. 

Question not determined by tax court 
Where ultimate question as to 
when gain was realized on sale of 
assets of a corporation, if not sole¬ 
ly a question of law, was at least a 
mixed question of law and fact, 
question could properly be decided 
by a reviewing court, although ques¬ 
tion had not been passed on by tax 
court.—C. I. R. V. Segall, C.C.A., 114 
F,2d 706, certiorari denied Segall v. 
C. I. R., 61 S.Ct. 838, 313 U.S. 562, 
85 LEd. 1522—C. I. R. v. Tant, C.C. 
A., 114 F.2d 706, certiorari denied 
Tant V. C. I. R., 61 S.Ct 838, 313 
U.S. 662, '85 L.Ed. 1622. 
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46. U.S.—^Armstrong v. C. I. R., C. 
C.A., 143 P.2d 700. 

47. U.S.—Burnet v. 'S. & L. Bldg. 
'Corporation, 63 S.Ct 42*8, 2'88 U.S. 
406, 77 L.Ed. 861—Ceco Steel Prod¬ 
ucts Corp. V. C. I. R., C.C.A., 150 
F.2d 698—Helvering v, Meredith, 
C.C.A., 140 P.2d 973—McCarthy v. 
C. I. R., C.C.A., 139 P.2d 20—Day- 
ton Co. V. C. I. R., C.C.A., 90 P.2d 
767—Duesenberg, Inc., of Delaware 
V. C. I. R, C.C.A,, 84 F.2d 921— 
White & Wells Co. v. C. I. R., 'C. 
C.A., 50 F.2d 120—Burnet v. Bank 
of Italy, C.C.A., 46 P.2d 629, cer¬ 
tiorari denied Bank of Italy v. 
Burnet 51 S.Ct 493, 283 U.S. 846, 
75 LEd. 1455—L. S. Plant & Co. v. 
C. I. R., aC.A., 46 P.2d 306—Anch¬ 
or Co. V. C. I. R., C.C.A., 42 F.2d 
99. 

QuoJificatiou of expert witness 

U.S.—Davidson v. C. I. R., C.aA., 91 
F.2d 516. 

48. U.S.—Dobson v. C. I. R., Minn, 
64 S.Ct 239, 320 U.S. 489, 88 L.Ed 
24 8, rehearing denied 64 S.Ct 49'5, 
321 U.S. 231, 88 L.Ed. '691, mandate 
conformed to, C.C.A., Helvering v. 
Collins' Estate, 142 F.2d 454, and 
Helvering v. Dobson, 142 F.2d 454, 
two cases—Connery Coal & In¬ 
vestment Co. V. C. I. R., C.C.A., 84 
P.2d 485—^William Hardy, Inc., v. 
C. 1. R., C.C.A., 82 F.2d 249. 

Right to change method, of account¬ 
ing 

U.S.—U. S. Industrial Alcohol Co. 
(West Yirginia) v. Helvering, C. 
C.A., 137 F.2d 511—-St Paul Union 
Depot Co. V. C. I. R., C.G.A., 123 
F.2d 236. 

Consolidated returns 

U.S.—Connery Coal & Investment 
Co. V. C. I. B„ C.C.A., 84 F.2d 48'5 
—Nowland Realty Co. v. C. I. R., 
C.C.A., 47 P.2d 1018. 

D.C.—Radiant Glass Co, v. Burnet 
64 P,2d 718, '60 App.D.C. UL 
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plied with respect to allowance of deductions,the 
amendment of a petition for redetermination of a 
tax deficiency,and the grant or refusal of a spe¬ 
cial assessments^ or of a motion for a rehearing.s^ 

§ 737. Presumptions 

The reviewing court will indulge a presumption In 


favor of the correctness of the determination or the find¬ 
ings of the commissioner of internal revenue and the tax 
court, and the burden is on the taxpayer to show error. 

The reviewing court will indulge a presumption 
in favor of the correctness of the findings or de¬ 
termination of the commissioner of internal reve¬ 
nue and the tax court, in the absence of a con- 


Uiscretion held abused 

CJ.S,—Morrow, Becker & Ewing v. C. 
I. R., C.CA., 57 F.2d 1. 

49. U.S.— -a U. R. €o. V. C. I. R., O. 
C.A., 117 F.2d 187—^North Ameri¬ 
can Coal Corporation v. C. I. R., 
C.G.A., 97 F.2d 325—Olympia Har¬ 
bor Lumber Co. v. C. I. R., C.C.A., 
79 F, 2 d 394—Keck Inv. Co. v. C. I. 
R., C.C.A., 77 F.2d 244, certiorari 
denied .56 S.Ct. 156, 296 U.S. 633, 80 
L.Ed. 450~Tracy v. C. I. R., C.C. 
A., 53 F.2d 575, certiorari denied 
53 S.Ct. 83, 287 US. 632, 77 L Ed. 
'548—Burnet v. Hanlon, C.C.A., 51 
F.2d 463, certiorari denied Hanlon 
V. Burnet, 52 S Ct. 32, 2-84 U.S. 653, 
76 L Ed. 554—Finance & Guaranty 
Co. V. C. I. R., C.C.A.. *50 F.2d 1061 
—Stranahan v. C. I. R., C.C.A., 42 
F.2d 729, certiorari denied 51 S. 
Ct. 346, 283 U.S. 822, 75 L.Ed. 1437, 
and followed in, C.C.A,, 48 F.2d 
1082. 

Discretion held abused 

U.S.—Clark v. C. I. R., C.C.A,, 85 F. 
‘ 2 d 622. 

50. U.S.—C. I. R. V. Fifth Ave. 
Bank of New York, C.C.A., 84 F.2d 
787—International Banding Mach. 
Co. V. O. I. R., C.C.A., 37 F.2d 660. 

61. U.S.—Wise & Cooper v. Q I. R., 

C.C.A., 53 F.2d 843—Sheppard & 
Myers v. C. I. R., C.C.A., 45 F.2d 
50, certiorari denied 51 S.Ct. 21'5, 
282 U.S. 902, 75 L.Ed. 794—Cramer 
& King Co. V. C. I. R., C.C.A., 41 
F.2d 24, followed in Apollo Steel 
Co. V. a T. R., 41 P.2d 986, certio¬ 
rari denii'd Apollo Steel Co. v. Bur¬ 
net, 51 set. 102, 282 U.S. 891, 7'5 
L.Ed. 785, 0)1 lowed in Duquesne 

Steel Foundry Co. v. C. I. R., C.C. 
A., 11 F.2d 995, affirmed Duquesne 
Steel Foundry Co. v. Burnet, 61 S. 
Ct. 491, 283 U.S. 799, 75 L.Ed. 1422. 

D.C.—U. S. ex rel. Botany Worsted 
Mills V. Ilclvering, 89 F.2d 848, 67 
App.D.C. 104—Railroad Supply Co. 
y. Burnet, '51 F.2d 437, CO App.D.C, 
275. 

52. U.S.—Chiquita Min. Co. v. C. I. 

R., C.C.A., 148 F.2d 306—Crane- 

.Tohnson Co. v. C. 1. R., C.C.A., 105 
F.2d 740, certiorari denied 60 S.Ct. 
3'8$, 308 U.S. 627, 81 L.Ed. 623, va¬ 
cated 60 S.Ct. 708, 309 U.S. 692, 84 
L.Ed. 1034, affirmed Crane-Johnson 
Oo. V. TIelvering, 61 S.Ct. 114, 311 
U.S. 64, 85 L.Ed. 36—C. I. R. ‘v. 
Sussman, C.C.A., 102 F.2d 919. 

D.C.—-Chatham Phenix Nat. Bank & 
Trust Co. v. Helvering, 87 F,2d 
547, 66 A'PP.D.O. 880. 


Abuse of discretion not shown 
U.S.—C. I. R. V. Sussman, C.C.A., 
102 F.2d 919. 

53. U.S.—Welch V. Helvering, 54 S. 
Ct. 8 , 290 U.S. Ill, 78 L Ed. 212— 
Cotan Corp. v. O. I. R., C.C.A., 147 
P.2d 509—Farmer v. C. I. R., C.C. 
A., 126 F.2d *542—0. I. R. v. Glos 
(Gloss), C.C.A., 123 F.2d 548—Ma¬ 
jestic Securities Corporation v. C. 
I. R., C.C.A., 120 F.2d 12—Trippett 
V. C. I. R., O.C.ATex., 118 P2d 
764, certiorari denied '62 S.Ct. 85, 
314 U.S. 644, 86 L.Ed. 517—A. R. 
Jones Oil & Operating Co. v. C. I. 
R., C.C.A., 114 P.2d 642—Kenney 
V. C, I. R, CC.ALa., Ill F.2d 374 
—C. I. R. V. Boeing, C.C.A., 106 F. 
'2d 305, certiorari denied Boeing v. 
C. I. R., 60 S.Ct 295, 308 U.S. 619, 
84 L.Ed. '517—Miller v. C. I. R., C. 
C.A, 102 P.2d 476—Peir v. C. I. R., 
C.C.A., 96 F.2d 642—Gross v. C. I. 
R., C.C.A., 92 F.2d 621—Edmonds 
V. C. I. R., C.C.A., 90 F.2d 14, cer¬ 
tiorari denied 58 S.Ct. 32, 302 U.S. 
713, 82 L.Ed. 551—Crocker v. C. 1 . 
R, C.C.A., 84 P.2d 64—Buck v. C. 
I. R., C.C.ALa., 83 P.2d 786—Shea 
V. a I. R., C.C.A., 81 P.2d 937— 
Helvering v. Ward, C.C.A, 79 F.2d 
381—Igleheart v. C. I. R., C.C.A, 
77 P.2d 704—Flynn v. C. I. R., C.C. 
A.Alal, 77 F.2d ISO, followed in 
McIntyre Lumber Export Co. v. 
C. I. R., 77 F.2d 1006—Monte v. C. 
I. R., C.C.ALa., 76 F.2d 965—Wil¬ 
son V. C. I. R., C.C.A, 76 F.2d 476 
-Bartlett v. C. T. R., C.C A., 71 P. 
2d 601—^^Vestlake Public Market v. 
C. I. R., C.C.A., 69 P.2d 291—Wag¬ 
ner V. C. I. R., C.C.A, 63 F.2d 859 
—Matern v. C. I. R., C.C.A, 61 F. 
2d 663—Ferguson v. C. I. R., C.C. 
A., '59 F.2d 891—Gossett v. C. I. 

R. , C.C.A., 59 F.2d 36*5, rehearing 
denied 60 P.2d 484—-Planters Op¬ 
erating Co. v. C. I. R., C.C.A, 55 P. 
2d 583—Wright v. C. I. R., C.C.A, 
'60 F.2d 727, certiorari denied 52 

S. Ct 32, 284 U.S. 652, 7'6 L.Ed. 553 
—C. T. R. V. American Seating Co., 
C.C.A., 50 F.2d 681—Onondaga Co. 
V. C, I. R., C.C.A., '50 F,2d 397, cer¬ 
tiorari denied Onondaga Co. v. 
Burnet, 52 S.Ct 136, 284 U.S. 671, 
76 L.Ed. 567—Jenkins-Kreer & Co. 
V. C. I. R., C.C.A., 50 P.2d 53, cer¬ 
tiorari denied Jenkins-Kreer & Co. 
V. Burnet, 62 S.Ct 127, 284 U.S. 
672, 76 L.Ed. -568—Merchants' 
Transfer & Storage Co. v. Burnet, 
C.C.A., 49 F.2d '56—Rcfling v. Bur¬ 
net, C.C.A, 47 P.2d 869—North¬ 
western Motor Car Go. v. C. I. R., 
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aCA, 45 P.2d 357—Ruud Mfg. Co. 
V. C. I. R., C.C.A, 45 F.2d 63— 
Hitchcock V. C. I. R, C.C.A, 44 F. 
2d 756, reversed on other grounds 
49 F.2d 1078, and followed in An¬ 
drews V. C. 1. R., 48 P.2d 1069, 
Heedy v. C. I. R., 48 P.2d 107'5, 
Hitchcock V. C. I. R., 48 F.2d 1076, 
and Shaw v. C. I. R., 48 P.2d 1081 
—Nichols V. C. L R., C.C.A, 44 F. 
2d 157—^Kaufmann v, C. I. R., C.C. 
A., 44 P.2d 144—Trustees for Ohio 
& Big Sandy Coal Co. v. C. I. R., 
C.-aA, 43 F.2d 782~Saxman Coal 
& Coke Co. V. C. I. R., C.C.A, 43 F. 
2d 556—Budd v. C. I. R., C.C.A, 43 
P.2d 509—Cramer & King Co. v. 
C. I. R., C.C.A., 41 P.2d 24, fol¬ 
lowed in Apollo Steel Co. v. C. I. 
R., 41 F.2d 986, certiorari denied 
Apollo Steel Co. v. Burnet, '51 S Ct. 
102, 282 U.S. 891, 75 L.Ed, 785, fol¬ 
lowed in Duquesne Steel Foundry 
Co. V. C. 1. R., 41 F.2d 995, af¬ 
firmed Duquesne Steel Foundry Co. 
V. Burnet, 51 S.Ct 491, 283 U.S. 
799, 75 L.Ed. 1422—American Land 
& Investment Co. v. C, I. R., C.C. 
A, 40 P.2d 336—Bishoff v. C. I. R„ 
C.C.A., 27 F.2d 91. 

D.C.—^Westmoreland Specialty Co. v. 
Burnet, 57 P.2d 615, 61 App.D.C. 95, 
certiorari denied 53 S.Ct 13, 287 
US. 609, 77 L.Ed. 529. 

Findings 

(1) The findings will be presumed 
to be warranted by the evidence.— 
C. I. R. V. American Seating Co., C. 
C.A, 50 F.2d 681. 

(2) This is particularly true where 
the evidence is not before the re¬ 
viewing court.—Robinson v. C. I. R., 
C.C.A., 97 P.2d 6'52, 

(3) Under statute, a finding that 
taxpayer, which was a common-law 
trust, had in certain years permit¬ 
ted its gains and profits to accumu¬ 
late beyond reasonable needs of the 
Imsmess gave rise to a presumption 
that accumulations were for purpose 
of escaping tax.—Olin Corporation v. 
C. I. R., C.C.A, 128 F.2d 185. 

Action on knowledge of material 

facts 

There is a presumption that com¬ 
missioner of internal revenue and 
the tax court acted on knowledge of 
material facts involved in determin¬ 
ing deficiency.—American Land & 
Investment Co. v. C. I. R., C.C.A, 40 
P.2d 336. 

Commissioner's ruling on law 
question whether liability for tax 
exists on facts fully known has no 
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trary showing in the record.^^ The presumption 
does not extend to a determination that fraud ex- 
isted.^5 The presumption is merely procedural, 
and may be rebutted^^ by substantial evidence^^ or 
by clear and distinct proofs^^ showing that the 
determination was arbitrary or erroneous- There 


is no presumption in favor of the appellate court's 
jurisdiction of a proceeding to review a decision of 
the tax court.^i 

The taxpayer has the burden of overcoming the 
presumption and showing error in the determina¬ 
tion or finding. 62 It has been held that the tax- 


presumptive validity.—Carrano v. C. 
I. R., C.C.A., 70 F.2d -319. 

Effect of presumption 

Presumptions in favor of actions 
of tax court precluded court from 
assuming existence of agreement not 
offered in evidence and which, if ex¬ 
isting, would run counter to court’s 
finding.—Pedder v, C. I. R., C.-C.A., 
60 P.2d -866. 

Effect of statutory presumptioii 
Where community property and 
separate property which went into 
acQuisition of additional property 
were unidentifiably commingled, pre¬ 
sumption under Texas law that in¬ 
come from the additional property 
was community income was not 
overcome by commissioner’s finding 
that the property was separate.— 
McPaddin v. C. I. R., C.C.A.Tex., 148 
F.2d 570. 

54. U.S.—Belridge Oil Co. v. C. I- 

R., C.C.A., 85 F.2d 762-^Clmton 

Cotton Mills V. C 1. R., C C.A., 78 
P.2d 292—Dubiske v. €. I. R., O.C. 
A., '58 F.2d 51. 

55. U.S.—Grifiiths v. C. I, R., C.C.A., 
50 P.2d 782. 

Eraud in filing return 

Presumption respecting correct¬ 
ness of commissioner’s determina¬ 
tion does not extend to determina¬ 
tion that taxpayer was guilty of 
fraud in filing return.—Jemison v. 
C. 1. R., C.C.A-, 45 F.2d 4. 

56. U.S.—Manchester Board & Pa¬ 
per Co. V. C. I, R, C.CA., 89 P.2d 
31-5—Lunsford v. C. I. R., C.C.A., 
-62 F.2d 740. 

57. U.S.—^Co-operative Pub. -Co. v. 
•C. I. R., C.CA., 115 F.2d 1017— 
Denniston v. C. I. R., C.C.A., 106 F. 
2d 925—Manchester Board & Pa- 
■per Co. V. C. I. R., C.C.A., 89 P.2d 
315—Williams v. C. I. R., C.C.A., 
44 F.2d 467. 

58. U.S.—Ferguson v. C. I. R., C.C. 
A., 59 F.2d 891. 

Satisfactory proof of error 
U.S.—Universal Steel Co. v. C. I. R., 
C.C.A., 46 F.2d 90-8. 

59. U.S.—Lunsford v. C. I. R., C.C. 
A., 62 F.2d 740. 

60. U.S.—Greenwood v. C. I. R., C. 
C.A., 134 P.2d 915—Forbes v. Has- 
sett, C.C.A.Mass., 124 P.2d 925. 

61. U.S.—Burnet v. White Eagle Oil 
& Refining -Co., C.C.A., 58 F.2d 141. 

Place of filing tax return 

Circuit court of appeals cannot as¬ 
sume that transferee of assessed 
corporation’s assets filed tax return 


in court’s circuit on assumption 
from transferee’s post office address 
that its principal place of business 
was in such circuit.—Burnet v. 
White Eagle Oil & Refining Co., su¬ 
pra. 

62. U.S.—^Welch V. Helvering, 54 S. 
Ct 8 , 290 U.S. Ill, 78 L Ed. 212— 
Lucas V. Kansas City Structural 
Steel Co., 50 S.Ct. 263, 281 U.S. 264, 
74 L Ed. 848, followed in C.C.A., 
Kansas City Structural Steel Co. 
V. C. I. R, 41 P.2d 1002, two cas¬ 
es—Co tan Corp. v. C. I. R., C.C. A., 
147 P.2d 509—Greenwood v. C I. 

R. , C.C.A., 134 P.2d 915—Forbes 

V. Hassett, C.C.A Mass., 124 F.2d 
925—C. I. R. V. Brandegee, C.C.A., 
123 P2d 58—C. I. R. v. Barbour, 
C.C.A., 123 F.2d 165, certiorari de¬ 
nied Barbour v. C. I. R., 62 S.Ct. 
361, 314 U.S. 691, 8-6 L.Ed. 'SSS— 
Majestic Securities Corporation v. 
C. I. R., C.C.A., 120 P.2d 12—Trip- 
pett V. C. I. R., C.C.A.Tex., 118 P. 
2d 764. Certiorari denied 62 S.Ct. 
85, 314 U.S. 644, .86 L.Ed. 517— 
Kenney v. C. I. R., C.C.A., Ill P. 
2d 374—Hawke v. C. I. R., C.C.A., 
109 F.2d 946, certiorari denied 

Hawke v. Helvering, 61 S.Ct 11, 

-311 U S. 657, 8*5 L.Ed. 421—C. I. R. 
V. Boeing, C.CA., 106 P.2d 305, cer¬ 
tiorari denied Boeing v. C. I. R., 60 

S. Ct 295, 308 U.S. 619, 84 L.Ed. 

517—Housman v. C. I. R., C.C.A., 
105 F.2d 973, certiorari denied 60 
S.Ct 469, 309 U.S. 656, 84 L.Ed. 

1005—Nashville Warehouse & Ele¬ 
vator Corporation v. C. I. R., C.C. 
A., lO'o P.2d 883—Miller v. C. 1. R., 
C.C.A., 102 F.2d 476—Thomas v. 

C. I. R.. C.C.A., 100 F2d 408, 121 
A.L R. 469—Hudson v. C. I. R., 
C.C.A., 99 F.2d 630, certiorari de¬ 
nied 59 S.Ct 5-84. 306 U..S. 644, 83 
L.Ed. 1014—National Lumber & 
Tie Co. V. C. I. R., C.CA., 90 F.2d 
216—Manchester Board & Paper 
Co. V. C. I. R, CC.A., 89 F.2d 315 
—Bogardus v. Helvering, C.C.A., 
88 F.2d 646, reversed on other 
grounds 58 S Ct 61, 302 U.S. 31, 
82 L Ed. 32—Buck v. -C. I. R., C.C. 
A., 83 F.3d 786—C. I. R. v, Hyde, 
C.C.A., '82 F.2d 174—Mente v. C. I. 
R., C.C.A., 76 P.2d 965—Wilson v. 
C, I. R., O.C.A., 76 F.2d 47-6—Mar¬ 
quette Oil Distribution Co. v. C. I. 
R., CC.A., 73 P.2d 205—Carrano v. 
C. I. R., ■C.C.A., 70 P.2d 31.9—Stiles 
V. C. I. R., C.C.A., 69 P.2d 9-51— 
Finance Sec. Co. v. C. I. R., C.C.A., 
'69 F. 2 d i829—Westlake Public Mar¬ 
ket V. C. 1. R., C.C.A., 69 P.2d 291 
—^Alexander Sprunt Son v. C. I. 
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I R., C.C.A., 64 F.2d 424—Wagner v. 
I O. I. R, C.C.A., 63 P. 2 d 859—Glen- 
more Securities Corporation v. C. 
1. R., C.C.A., 62 P.2d 780, certiorari 
denied 53 S.Ct 785, 289 U.S. 754, 
77 L.Ed. 1498—All Russian Textile 
Syndicate v. C. I, R., C.C.A., 62 F. 
2d 614, certiorari denied 53 S.Ct. 
696, 289 U.S. 752, 77 L.Ed. 1497— 
MacMaster v. C. I. R., C.C.A., 62 
F.2d 81—Grand Rapids Store 

Equipment Corporation v. C. I. R., 
C.C.A., 59 F.2d 914—Ferguson v. 
C. I. R., C.C.A., 59 F.2d 891—Gos¬ 
sett V. C. I. R. C.C.A., 59 F.2d 365, 
rehearing denied -60 F.2d 484— 
Atlantic Bank & Trust Co. v. C. I. 

R. , C.C.A., '59 F.2d 363—Planters’ 
Operating Co. v. C. I. R., C.C.A., 
55 P.2d 583—Murphy Oil Co. v. 
Burnet, C.C.A., 55 F.2d 17, affirmed 
53 S.Ct 161, 287 U.S. 299, 77 L.Ed. 
318—Bishop V. C. I. R, C.C.A., -64 
F.2d 298—Golden Cycle Corpora¬ 
tion V. C. L R, C.C.A., 51 P.2d 927 
—Finance & Guaranty Co. v. C. 
I. R., C.C.A., 50 F.2d 1061—Onon¬ 
daga Co. V. C I. R., C.C.A., '50 P. 
2d 397, certiorari denied Onondaga 
Co. V. Burnet, 52 S Ct 126, 284 U. 

S. 671, 76 L.Ed. 567—Jenkins- 

Kreer & Co. v. C. I. R., C.C.A., 50 
F.2d 53, certiorari denied Jonkins- 
Kreer & Co. v. Burnet, 52 S.Ct 127, 
284 U.S. 672, 76 L.Ed. 568—Mer¬ 
chants' Transfer & Storage Co. v. 
Burnet, C.C.A., 49 F.2d 56—Park¬ 
ersburg Iron & Steel Co. v. Bur¬ 
net C.-C.A., 48 F.2d 163—Ruud 

Mfg. Co. V. C. I. R., C.C.A., 4'5 P. 
2d 63—Newman v. C. I. R., C.C.A., 
41 F.2d 743, certiorari denied New¬ 
man V. Burnet, 51 S.Ct 33, 282 U. 
S. '858, 75 L.Ed. 760—Cramer & 

King Co. V. C. I. R., C.C.A., 41 F. 
2d 24, followed in Apollo Steel Co. 
V. -C. 1. R., 41 F.2d 986, certiorari 
denied Apollo Steel Co. v. Burnet, 
■51 S.Ct 102, 282 U.S. 891, 75 L.Ed. 
785, followed in Duquesne Steel 
Foundry Co. v. C. I. R.. C.C.A., 41 
F.2d 99 - 0 , affirmed Duquesne Steel 
Foundry Co. v. Burnet, 61 S.Ct 
491, 283 U.S. 799, 76 L.Ed. 1422— 
American Land Investment Co. 
V. O. I. R., C.C.A., 40 F.3d 336. 

D.C.—Herder v. Helvering, 106 F,2d 
1'53, 70 App.D.C. 287, certiorari de¬ 
nied 60 S.Ct 262, 308 U.S. 617, 84 
L.Ed. 615, rehearing denied 60 S. 
Ct 377, 308 U.S. 639, 84 L.Ed. 630. 

Phadiiig of fraud 

U.S.—National City Bank of New 
York v. Helvering, C.C.A., 98 F.2d 
93. 
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payer also has the burden of establishing facts 
from which a correct determination can be made.®* 

§ 738. - Assessment 

An assessment by the commissioner of internal rev¬ 
enue is considered to be presumptively correct, the burden 
being on the taxpayer to show error. 

In the absence of substantial evidence to the con¬ 
trary,an assessment by the commissioner of in¬ 
ternal revenue is considered to be presumptively 
correct,and the burden of overcoming the pre¬ 
sumption and showing error is on the taxpayer,®^ 


While it has been held that the taxpayer has the 
burden of proving what part of the amount de¬ 
termined is not due,®*^ it has also been held that 
he is not required to prove that he owes no tax or 
the precise amount due.®^ 

§ 739. - Income Taxable 

A determination or finding as to Income taxable Is 
presumptively correct, the burden being on the taxpayer 
to show error. 

A determination or finding as to income taxable 
is presumptively correct,^9 the burden being on the 


Burden not affected by state law 
Action of commissioner in deter¬ 
mining for income tax purposes 
amount of separate and community 
property, where they had been com¬ 
mingled, shifted burden of proof to 
taxpayer to show that commission¬ 
er’s action was in error, notwith¬ 
standing presumptions arising under 
state law for determination of 
doubts arising from commingling of 
community and separate property.— 
Shea V. C. I. R., C.€ A., 81 F.2d 937. 
Burden held not sustained 
U,s.—C. I. R. V. Parren, C.C.A., 82 
F.2d 141, certiorari dismissed 57 
S.Ct. 108, 299 U.S. 617, 81 L.Ed. 
456— O. I. R. V. McCrary, C.C.A., 
82 P.2d 141, certiorari dismissed 
57 S.Ct. 108, 299 U.S. 617, 81 L Ed. 
456—Igleheart v. €. I. R., C.C.A. 
Fla., 77 F.2d 701—Plvnn v. C. I. 
R., C.C.A., 77 F ‘ 1 I'SO, followed 
In McIntyre Lumbor Sc Export Co. 
v. C. I. R, 77 F.2d 1006—Landes- 
man-Hirschheimer Co. v. C. I. R., 
C.C.A., 44 P.2d '521. 

S3. U.S.—Alexander Sprunt & Son 
V. C. I. R., C.CA., 64 F.2d 421— 
Atlantic Bank & Trust Co. v. C. I. 
R„ C.C.A., 59 F.2d 363. 

Corr-ect amount of tax 
Bui'den is on taxpayer to show 
correct amount of income tax as ba¬ 
sis for as.sertion that determination 
of commissioner of internal revenue 
was erroneous.—Darcy v. C. I. R., C. 
G.A., 66 F.2d 581, certiorari denied 
54 S.Ct. 372, 290 U.S. 705, 78 L.Ed. 
606. 

04. U.S.—Wiget V. Becker, C.C.A. 

Mo., 84 F.2d 706—Russell v. C. I. 
R., C.C.A., 4,5 F.2d 100. 

Issues not presented 

The proHurnption that attaches to 
the validity of an assessment docs 
not require that it be sustained when 
unsupported by evidence, or on is¬ 
sues not presented.—O'Rear v. O. I. 
R., C.C.A., 80 F.2d 473. 

66. U.S.—'A. L. Garter Co. v. 0, I. R., 

•aC.A.Tex., 143 F.2d 296—Snell Isle 
V. C. I, R., C.C.A.Fla., 90 F.2d 481, 
certiorari denied -58 S.Ct. 120, 302 
U.S. 734, 82 L.Ed. 568—Burnet v. 
Petroleum Exploration, P..C.A., 61 


F.2d 273, affirmed 53 S.Ct. 439, 288 
U.S. 467, 77 L.Ed. 898—John B. 
Morris Foundry Co. v. C, I. R., C. 

O. A., '52 P.2d 839—Portage Silica 
Co. V. C. I. R., C.C.A., 49 P.2d 985, 
certiorari denied 52 S.Ct. 42, 284 

U. S. 667, 76 L.Ed. 565—John M. 
Parker Co. v. C. I. R., C.C.A., 49 
F.2d 254—Russell v. C. I. R., CC. 
A., 45 F.2d 100—J. C. Blair Co. v. 
C. I. R, C.C.A., 34 F.2d 861—U. S. 

V. Butler, C.C.N.Y., 25 P.Cas.No. 
14,702, 18 IntRevRec. 164. 

D.C.—McCarl v. U. S ex rel. Leland, 
42 P.2d 346, *59 App.D.C. 362, cer¬ 
tiorari denied U. S. ex rel. Leland 
V. McCarl, 61 S.Ct. 30, 282 U.S. 
i839, 75 LEd. 745. 

Performance of duties 

(1) Under the presumption of reg¬ 
ularity, the court cannot assume 
that the commissioner failed to per¬ 
form his duties.—McCarthy Co. v. 
C. I. R., C.C.A., 80 F.2d 618, certio¬ 
rari denied 56 S.Ct. 675, 298 U.S. 655, 
SO L.Ed. 1381. 

(2) Presumption is that commis¬ 
sioner making additional assessment 
performed his duty, that is, that he 
acted on all facts before him, includ¬ 
ing new and different ones.—Austin 
Co. V. C. I. R., C.C.A., 35 F.2d 910, 
certiorari denied Austin Co. v. Lu¬ 
cas, 50 S.Ct. 249, 281 U.S. 735, 74 
L.Ed. 1150. 

08. U.S.—Helvering v. Taylor, 55 S. 
Ct. 287, 293 U.S. 507, 79 LEd. 623 
—Burnet v. Sanford & Brooks Co., 
-61 S.Ct. 150, 282 U.S. 359, 75 L.Ed. 
3'83—^Carter Co. v. C. I. R., C.C.A. 
Tex., 143 P.2d 296—Shapiro v. C. 
I. R., ’C.C.A., 108 F.2d 316—Snell 
Isle V. C. I. R., C.C.A.Fla., 90 P.2d 
481, certiorari denied 58 S.Ct. 120, 
302 U.S. 734, 82 L.Ed. 6'6S—C. I. 
R. V. Grosvenor, C.C.A., 85 P.2d 2 
—C. 1 R. V. Hyde, C.C.A., 82 F.2d 
174—O’Rear v, C. 1. R., C.C.A., 80 

P. 2d 473—Igleheart v. C. I. R., O. 

C.A., 77 P.2d 704—Crowell v. C. I. 
R., C.C.A., 62 F.2d '51—Burnet v. 
I^otroloum Exploration, C.C.A., 61 
F.2d 273, affirmed 53 S.Ct. 439, 2-8-8 
U.S. 467, 77 L.Bd. 898—John B. 
Morris Foundry Co. v. C. I. R., C. 
C.A., .52 F.2d 839—Portage Silica 
Pa '49 F.2d 986, 
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certiorari denied 52 S.Ct. 42, 284 
U.S. 667, 76 L.Ed. '565—John M. 
Parker Co. v. C. I. R., C.C.A., 49 F. 
2d 254—J. & O. Altschul Tobacco 
Co. V. C. I. R., C.C.A., 42 F.2d 609 
—Sanderson v. C. I. R., C.C.A., 42 
F.2d 160—Austin Co. v. C. I. R., C. 
C.A., 35 F.2d 910, certiorari denied 
Austin Co. V. Lucas, 50 S.Ct. 249, 
281 U.S. 735, 74 L.Ed. 11'50—Am- 
Plus Storage Battery Co. v. C. I. 

R. , C.C.A., 35 F.2d 167—J. C. Blair 
Co. V. C. I. R, C.C.A., 34 P.2d 861— 
Bill will er’s Estate v. C. I. R., C. 
C.A., 31 F2d 286, certiorari denied 
49 S.Ct 481, 279 U.S. 866, 73 L.Ed. 
1003. 

Bui’deu not affected by statute 

Under internal revenue act putting 
burden of proving fraud on commis¬ 
sioner, burden still remains on tax¬ 
payer to overcome presumption aris¬ 
ing from commissioner's ruling as 
to amount of taxes due,—Snell Isle 
V. C. I. R,, C.C.A.Fla., 90 F.2d 481, 
certiorari denied 58 S.Ct. 120, 302 U. 
S. 734, 82 L.Ed. 568. 

Erroneous in point of fact or law 
A taxpayer seeking review of de¬ 
ficiency tax assessment as redeter¬ 
mined by tax court has burden of 
establishing that it is clearly errone¬ 
ous or unwarranted, either in point 
of fact or in point of law,—Leicht v. 
C. I. R., C.C.A, 137 F.2d 433. 

67. U.S—Rogers v. 0. I. R., C.C.A., 
Ill F.2d 987. 

68. U.S.—Taylor v. C. I. R., C.C.A., 
70 F.2d 619, affirmed 55 S.Ct. 287, 
293 U.S. 507, 79 L.Ed. 623. 

69. U.S.—Rogers v. C. I. R., C.C.A., 
103 F.2d 790, certiorari denied 60 

S. Ct. 98, 308 U.S. '580, 84 L.Ed. 486, 
rehearing denied 60 S.Ct. 135, 308 
U.S. 635, 84 L.Ed. 528—Tate v. C. 
I. R., C.C.A., 97 F.2d 658, certiorari 
denied 59 S.Ct. 106, two cases, 305 
U.S. 639, 83 L.Ed. 412—H. Liebes 
& Co. V. C. I. R., C.aA., 90 P.2d 
932—Duesenberg, Inc., of Dela¬ 
ware V. C. I. R., aC.A., 84 F.2d 
921—Schweitzer v. C. I. H., C.C.A., 
7‘5 F.2d 702, reversed on other 
grounds Helvering v. Schweitzer, 
56 S.Ct. 304, two cases, 296 U.a 
661, 80 L.Ed. 389, rehearing denied 
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taxpayer to overcome the presumption and show- 
error 

§ 740. - Deductions 

Determinations or findings as to the allowance of 
deductions are entitled to a presumption of correctness, 
the burden of showing error being on the taxpayer. 


Determinations or findings as to the allowance of 
deductions are entitled to a presumption of correct¬ 
ness.'^! The presumption has been applied with 
respect to deductions for depreciation or deple¬ 
tion,expenses,and losses.'^^ The taxpayer has 
the burden of overcoming the presumption and 
showing error he also has the burden of estab- 


'56 S.ot. 379. two cases, 29'5 U.S. 
665, 80 L.Ed. 47 4—Southern Ry 
Co. V. C. I. R. €.CA., 74 F.2d 887 
—^Paris V. Helvering:, C.C.A., 71 P. 
2d 610, certiorari denied 55 S Ct. 
99, 293 U.S. 584, 79 .L.Ed. 6S0— 
Pitch V. Helvering", C.C.A., 70 F.2d 
5S3—^MacMaster v. O. I. R., C.C.A., 

62 F.2d 81—Kentucky & Indiana 
Terminal R. Co. v. C. I. R., C.C.A., 
'54 P.2d 738, certiorari denied '52 
set. 639, 286 U.S. 557, 76 L.Ed. 
1291—Jemison v. C. I. R., C.O.A., 
45 F.2d 4. 

7a U.S.—Greene v. €. I. R., -C.C.A. 
Tex., 141 P.2d 64‘5, certiorari de¬ 
nied 65 S.Ct 45, 323 U.S. 717, 89 
L.Ed. 577—Hagrue Estate v. C. I. 

R. , C.C.A., 132 P.2d 77*5, certiorari 
denied 63 S.Ct. 983, 318 U.S. 787, 87 
L.Bd, 1154—C. I. R. V. Fiske's Es¬ 
tate, C.C.A., 128 F.2d 487, certiorari 
denied Fiske’s Estate v. C. I. R., 

63 S.Ct. 63, 317 U.S. -635, -87 L.Ed. 

512—Wilson Bros. & -Co. v. C. I. R., 
CC.A., 124 P.2d 606—Pearce v. €. 
I. R., C.C.A., 120 P.2d 228, affirmed 
-62 S.Ct. 754, 315 U.S. 543, i86 L.Ed. 
1016—Allen v. C. I. R., C.C.A., 117 
F.2d 364—Tate v. C. I. R., ‘ C.A., 

97 P.‘2d 658, certiorari denied 59 

S. Ct. 106, two cases, 305 U.S. 639, 
■83 L.Ed. 412—Sterling v. C. I. R.. 
C.C.A., 93 P.2d 304, certiorari de¬ 
nied '58 S.Ct S29, 303 U.S. 663, 82 
L.Ed. 1121—H. Liebes & Co. v. C. 
I. R, C.C.A., 90 P.2d 932—Duesen- 
herg', Inc., of Delaware v. C. I. R., 
O.C.A., 84 P.2d 921—-Cohen v. C. I. 

R, C.C.A., 77 P.2d 184, certiorari 
denied Rosenbaum v, C. I. R,, '56 S. 
Ct 129, 296 U.S. 610, SO L.Ed. 433, 
and Godfried v. C. I. R., 56 S.Ct 
129, 296 U.S. 610, '80 L.Ed. 433— 
Flynn v. C. I. R., C.C.A., 77 F.'2d 
180, followed in McIntyre Lum¬ 
ber & Export -Co. V. C. I. R., 77 F. 
2d 1006—Marine Transport Co. v. 
C. I. R., C.C.A.Ala., 77 F.2d 177— 
Southern Ry. -Co. v. C. I, R., C.C. 

A. , 74 P.2d 887—Pitch v. Helver- 
ingr, C.C.A., 70 P.2d 583—Allen v. 
C. I. R., C.C.A., 49 P.2d 716, cer¬ 
tiorari denied Allen v. Burnet, 52 

S. Ct -34, 284 U.S. 655, 76 L.Bd. 555 
—Sells Lumber & Mfg. Co. v. C. I. 

B. , -C.C.A., 41 P.2d 363. 

Burden held not sustained 

U.S.—Nashville Warehouse & Eleva¬ 
tor Corporation v. C. I. R., C.C.A., 
105 F.2d 883—Bishop v. C. I. R., 

C.C.A., 54 F.2d 298—Brooks v. C. 
r. R., C.C.A., 35 F.2d 178. 

71. U.S.—Old Mission Portland Ce¬ 


ment Co. V. Helvering, 55 S.-Ct 15'S, 
293 U.S. 289, 79 L.Ed. 367—Im¬ 
perial Type Metal Co. v. C. I. R., C. 
C.A., 106 F.2d 302—H. Liebes & Co. 
V. C. I. R, C.C.A., 90 P.2d 932— 
Langford Inv. Co. v. C. I. R., -C C. 
A.Tex., 77 P.2d 468—Week v. Hel¬ 
vering, C.C.A., '68 F.2d 693, certio¬ 
rari denied 54 S Ct 868, 292 U.S. 
657, 78 L.Bd. 1'505—Brown v. C. I. 
R., C.C.A., 22 P.2d 797. 

Compliance with law 
U.S.—Athens Roller Mills v. C. I. R., 
C.C.A., 136 F.2d 125. 

72. U.S.—Lumaghi Coal Co. v. Hel¬ 
vering, C.C.A., 124 P.2d 645— 

Southern California Freight Lines 
V. C. I. R., C.C.A., 99 F.'2d 104, cer¬ 
tiorari denied 59 S.-Ct ‘461, -306 U.S. ’ 
632, S3 L.Ed. 1034—Emerald Oil 
Co. r. C. I. R., C-GA., 72 F.2d 681 

•—Pittsburgh Hotels Co. v. C. I. 
R., C.C.A., 43 P.2d 345. 

Skill and knowledge of assistants 
Commissioner of internal revenue, 
in determining reasonable depletion 
allowance, is presumed to have 
availed himself of technical skill 
and knowledge of trained assistants. 
—Portage Silica Co. v. C. I. R., C.C. 
A., 49 P.2d 985, certiorari denied 52 
S.Ct 42, 284 U.S. 667, 76 L.Ed. 565. 

73. U.S.—Bennett v. C. I. R,, C.C. 
A., ,139 F.2d 961—J. K. Hughes Oil 
Co. V. Bass, C.C.A.Tex., '63 P.2d 
176, certiorari denied 53 S.Ct 523, 
289 U.S. 726, 77 L.Ed. 1475. 

Oompensatioa 

Failure of commissioner and tax 
court to make definite finding as to 
what was reasonable compensation 
for each of corporate taxpayer’s of¬ 
ficers, in disallowing claimed deduc¬ 
tion as excessive compensation, did 
not rob commissioner's finding of 
the presumption of correctness or 
relieve petitioner of the burden of 
proof.—Miller Mfg. Co. v. C. I, R., 
C.C.A., 149 F.'2d 421. 

74. U.S.—^Bennett v. C. I. R., C.C. 

A., 139 P.2d 961—C. I. R. v. 

Neaves, C.C.A., 81 P.2d 947. 

Worthless debts 

(1) The commissioner’s finding 
that the deduction of debt as worth¬ 
less in income tax return was im¬ 
proper is prima facie correct.—Quinn 
V. C. I. R., C.C.A.Tex., 11.1 'F.2d 372. 

(2) It must be 'presumed that in¬ 
ternal revenue commissioner, allow¬ 
ing deductions of debts to taxpayer, 
relied on latter’s sworn statement 
that debts were worthless.^— >0. 1. B. 

968 


V. Liberty Bank & Trust Co., C.C.A,, 
59 F.2d 320, 

(3) It must be presumed, in ab¬ 
sence of contrary evidence, that gov¬ 
ernment was prejudiced by its reli¬ 
ance on taxpayer’s sworn statements 
that debts deducted from income 
were worthless.—C. I. R. v. Liberty 
Bank & Trust Co., supra. 

Worthless stock 

U.S.—Thompson v. C. I. R., C.C.A., 
115 F.2d 661—Morton v. C. I. R , -C 
CA., 112 F.2d 320—Hobby v. C. 1. 
R., C.C.A.Tex., 97 F.2d 731. 

75. U.S.—Miller Mfg. Co. w, C. I. R., 
C.C.A., 149 F.2d 421—iLamson Bldg. 
Co. V. C. I. R., C.C.A., 141 F;2d 408 
—Bennett v. -C. I. R., C.-C.A., 139 
F 2d 961—Burchell v. Helvering, C. 
C.A,, 115 F.2d 681—Morton v. C. I. 
R., -C.C.A., 112 P.2d 320—Quinn v. 
C. I. R., C.C.A.Tex., Ill F.2d 372— 
Herskovits v. C. I. R., C.C.A., 110 
P.2d 272—Burdan v. C. 1. R., C.C. 
A., 106 P.2d 207—H. Levine & 

Bros. V. C. I. R., C.C.A., 101 F.2d 
391—Brush-Moore Newspapers v. 
C. I. R., C.C.A., 95 F.2d 900, cer¬ 
tiorari denied '59 S.Ct. 74, 305 U.S. 
-615, 83 L.Bd. '39'2—Johnson v. C. I. 
R., CC.A., 88 P.2d 952-—Wheelock 
V. C. I. R., C.G.A.Tex., 77 F.2d 474 
—Langford Inv. Co. v. C. I. R., C. 
C.A.Tex., 77 F.2d 468—Emerald 
-Oil Co. V. C. I. R., C.C.A., 7-2 P.2d 
6-81—Lightsey v. C. I. R., C.C.A., 
63 P.2d 264—John Wanamaker, 
Philadelphia, v. C. I. R., C.C.A., 62 
P 2d 401, certiorari denied 63 S.Ct 
'657, 289 U.S. 738, 77 L.Bd. 148-5— 
J. K. Hughes Oil Co. v. Baas, C.C. 
A.Tex., 62 F.2d 176, certiorari de¬ 
nied '53 S.-Ct 623, 289 U.S. 726, 7T 
L.Ed. 1475—Bonwit Teller & Co. v. 
C, I. R., C.C.A., 63 F.2d 381, cer¬ 
tiorari denied Bonwit Teller & Co. 
V. Burnet, 52 S.Ct 266, 284 U.S. 
690, 76 L.Ed. 583, and followed in, 
C.C.A., Millinery Center Building 
Corporation v. -C. I. R., 78 F.2d 
1007, and, C.C.A.N.Y., Varick 
Charlton Corporation v. Bowers, 
73 P.2d 1020—‘Coon Auto Co. v. C. 
I. R., C.C.A., 35 F.2d 604—Brown 
V. C. I. R., C.C.A., 22 F.2d 797. 

Arbitrary and unfair 

(1) Burden was on taxpayer, peti¬ 
tioning for rovi-ew of tax court decl- 
sioh, affirming internal revenue com¬ 
missioner’s disallowance of deduc¬ 
tion from petitioner's taxable in¬ 
come, to show that decision was so 
clearly wrong as to be arbitrary and 
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lisliing- a statutory riglit to the claimed deduction'^® A determination or finding of the commissioner 

and the amount thereof. q£ internal revenue or the tax court as to the value 

g 741 . - Value of Property of property is presumptively correct,and the bur- 

A determination or finding as to the value of prop- den of overcoming the presumption and showing 
erty is presumptively correct, the burden being on the 

taxpayer to show error. error is on the taxpayer.^9 


unfair.—^Heywood Boot & Shoe Co. 
V. C. I. R., C.C.A., 76 P.2d 586. 

(2) Tax court’s rejection of reve¬ 
nue agent’s report respecting depre¬ 
ciation of capital assets of lumber 
business, and ado'ption of calculation 
of timber expert has been held not 
so arbitrary and capricious as to 
overcome presumption of correctness 
of determination —Lightsey v. C. I. 
R., C.C.A., 63 F.2d 254. 

ITo substantial evidence 

Taxpayer seeking deduction from 
gross income on ground that it was 
officer or employee of municipalities 
exercising essential governmental 
functions must prove in circuit court 
of appeals that there was no sub¬ 
stantial evidence to support contrary 
finding of tax court.—Consoer, Old¬ 
er & Quinlan v. C. I. R., Q.C.A., '85 P. 
2d 461. 

Burden not sustained 
U.S.—Bennett v. C. I. R., C.C.A., 139 
P.2d 061—Imperial Type Metal Co. 
V. C. I. R., C.C.A., 106 P.2d 302— 
Southern California Freight Lines 
V. C. I. R., C.C.A , 99 F.2d 104, cer¬ 
tiorari denied '59 S.Cl. 461, 306 U. 
S. 632, S3 UEd. 1034—Hartley v. 
C. I. R., C.CA., 72 F.2d S52, certio¬ 
rari granted 55 S.Ot. 507, 294 U.S. 
700, 79 L.Ed. 1237, affirmed 55 S. 
Ct. 756, 295 U.S, 216, 79 L Ed 1399, 
modified on other grounds 55 S.Ct. 
832, 295 U.S. 719, 79 L.Ed. 1674. 
70. U.S.—Burchenal v. C. I. R., C.C. 
A., 150 F.2d 482—Bartlett v. C. I. 
R., C.C.A., 114 P.2d 634—Burdan v. 
C. i. R., G.C.A., 106 F.2d 207— 
Holmes v. C. I. R., C.C.A., 99 P.2d 
822, certiorari denied 59 S.Ct. 644, 
306 U.S, 655, 83 X^.Ed. 1053—P.-K. 
I.and Co. v. C. X. R., C.C.A., 90 P. 
2d 484—Wheelock v. C. 1. XL, C.C. 
A.Tex., 77 X^.2d 474—Langford Inv. 
Co, V. a I, R., C.C.A.Tcx., 77 P.2d 
46K—Cwathmcy v. C. I. R., C O.A., 
76 F.2d 754—Umsled v. C. L R., C. 
O.A., 72 P.2a 328—American Eqtui- 
lablo As.sur. Co. of New York v. 
llplvoring, (IC.A., 68 P.2d 46. 
Failure to cite statute 

On taxpayer's petition to review 
deciHion of tax court redetermining 
a deficiency in income taxes doter- 
mln(^d by commissioner of internal 
revenue, circuit court of appeals 
would assume that there was no 
statute which authoriTCd deduction 
claimed by taxrpayer where taxpay¬ 
er did not clt® a statute showing 
that deduction was authorized.—Co¬ 
operative OH Ass'n Y. C, I, B.., CXC. 
A., 115 P.2d 666, 


Worthless debts 

The fact that debts are charged 
off in one year raises no presumption 
that they were also ascertained to 
be worthless in that year, and bur¬ 
den remains on taxpayer to prove 
such fact, and, if he fails to sustain 
the burden, the commissioner’s dis¬ 
allowance will be approved.—Malden 
Trust Co. v. C. I. R., C.C.A., 110 P.2d 
751. 

Burdea not sustained 
U.S.—Young V, C. I. R., C.C.A., 123 
P.2d 597. 

77. U.S.—P-K. Land Co. v. C. 1. R., 

C.C.A., 90 F.2d 481—Wheelock v. C. 
I. R., C.C.A., 77 P.2d 474—Lang¬ 
ford Inv. Co. V. C. I. R., CC.A., 77 
F.2d 468—Lightsey v. C. 1. R., C. 
C.A., 63 P.2d 254. 

Beasonableness 

(1) In proceeding to review com¬ 
missioner’s determination as to de¬ 
preciation deduction in computing 
income tax, taxpayer had burden of 
clearly establishing reasonableness 
of depreciation claimed by taxpayer. 
—^Lamson Bldg. Co. v. C. I. R., C.C. 
A., 141 P.2d 408. 

(2) Burden of establishing rea¬ 
sonableness of salaries and other 
compensation paid, for which deduc¬ 
tion from gross income is claimed, 
is on taxpayer petitioning to review 
rcdotermination of deficiency.—E. 
Wagner & Son v. C. I. R., C.C.A., 93 
F.2d 816. 

73. U.S.—Hyman v. Hunan, C.C.A., 
143 P 2d 425—Kinney's Estate v. C. 
X. R, CC.A., 80 P.2d 568—Buck v. 
Helvormg, C.C.A., 73 F.2d 760— 

Wells Amusement Co. v. C. I. R., 
C.C.A., 70 F.2d 208—Old Mission 
Portland Cement Co. v. C. I. R., C. 
C.A., 69 F.2d 676, affirmed Old 

Mission Portland Cement Co. v. 
Helvering, 55 S.Ct. 158, 293 U.S. 
2S9, 79 L.Ed, 367—Gloyd v. C, X. 
R., C.C.A., '63 F.2d 649, certiorari 
denied 54 S.Ct. 52, 290 U.S. 633, 78 
L.Ed. 651—Walls v, C. I. R., C.C. 
A.Wyo., 60 F.2d 347—C. I. R. v. 
Swenson, C.C.A., 66 F,2d ‘544, cer¬ 
tiorari denied Swenson v, C. I. R., 
63 S.Ct. 19, 287 U.S. 618, 77 L.Ed. 
537..-,\yilUams v. C. I. R., C.C.A., 45 
If.2d 61—Anchor Co. v. C. I. R., C. 
C.A., 42 F.2d 99—G'esscll v. C. L 
R., aC.A., 41 P.2d 20. 

Gl'eueraa knowledge of value 

It must bo assumed that the tax 
court had such general knowledge 
of value of patent depending on 
i variety of factors as was possessed 
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by those having constant contact 
with such questions.—Grand Rapids 
Store Equipment Corporation v. C. I. 
R., C.C.A., *59 F.2d 914, 

Rebuttal of presumption 

Presumption in favor of commis¬ 
sioners' finding of valuation of prop¬ 
erty for purposes of taxation is re¬ 
butted where uncontradicted evi¬ 
dence points to error in valuation.— 
Fairmount Cemetery Ass’n v. Hel¬ 
vering, 79 F.2d 163, 65 App.D.C. 38. 

79. U.S.—Brown v. C. I. R., C.C.A., 
141 P.2d 307, certiorari denied 65 
S.Ct. 41, 323 U.S. 714, 89 L.Ed. 575 
—Guggenheim v. Helvering, 117 F. 
2d 469, certiorari denied Guggen¬ 
heim’s Estate V. C. I. R, 62 S Ct. 
66, 314 U.S. 621, '86 L Ed. 499— 
Gamble v. C. I. R, CC.A., 101 P. 
2d 565, certiorari denied 59 S.Ct. 
790, 306 U.S. 664, 83 L.Ed. 1061— 
C. I. R. V. Elmhurst Cemetery Co. 
of Joliet, C.C.A,, 83 F.2d 4, re¬ 
versed on other grounds Elmhurst 
Cemetery Co. of Joliet v. G. I. R, 
57 S.Ct. 324, 300 U.S. 37, 81 L.Ed. 
491, mandate conformed to C.C.A., 
C. I R. V. Elmhurst Cemetery of 
Joliet, 91 F.2d 1010—Whitlow v. 
C I. R., C.C.A., .82 F.2d '569—Kin¬ 
ney’s Estate V. C. I. R., C C.A., SO 
F 2d '568—Peerless Inv. Co. v. C. 
I. R., C.C.A., 80 P.2d 427—Buck v. 
Holvering, 'C.C.A., 73 P.2d 760— 
Old Mission Portland Cemerjij!: Co. 
V. C. I. R, C.C.A., 69 P.2d 676, af¬ 
firmed Old Mission Portland Ce¬ 
ment Co. V. Helvering, 55 S.Ct. 
158, 293 U.S. 289, 79 L.Ed. 367— 
Shubin V. C. I. R., aC.A., 67 F.2d 
199, certiorari denied Shubin v. 
Helvering, '54 S.Ct. 440, 291 U.S. 
664, 78 LBd. 1055—Gloyd v. C. I. 
R., C.C.A., 63 F.2d 649, certiorari 
denied 54 S.Ct. 52, 290 U.S. 633, 78 
LBd. '551—Wildschutz v. C. I. R., 
'C.C.A., 60 F.2d 869—Walls v. C. I. 

R. , C.C.A., 60 P.2d 347—Williams 
V. C. I. R., C.CA., 45 F.2d 61— 
Gessell v. C. I. R,, C.C.A., 41 F.3d 
20 . 

D.C.—Seymour Mfg. 'Co. v. Burnet, 
5'6 F.2d 494, 61 App.D.C. 22. 

Burden held not sustained 
U.S.—Pip'er V. C. I. R., C.C.A., 84 P. 
2d 560—Buck v. C. I. R., 'C.C.A, 
83 XX2d 786—Buck v. Helvering, C. 
G.A., 73 F.2d 760—Williams v. C. 
I. R., CC.A, 46 F.2d 61—Fesler v. 
C. I. R., C.CA, 38 F.2d 155, cer¬ 
tiorari denied Fesler v. Lucas, 150 

S, Ct. 409, 281 U.S. 765, 74 I*Ed. 
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6. Qxjestions Ojp Fact and Findings 


§ 742. In General 

The reviewing court may examine the facts to de¬ 
termine whether or not the tax court has properly ap¬ 
plied the law in accordance with the facts, and to de¬ 
termine whether the findings of the tax court are sup¬ 
ported by substantial evidence, but it has no power to 
make its own findings of fact. 

Althoug-h the reviewing court may examine the 
facts to determine whether or not the tax court has 
properly applied the law in accordance with the 


facts,and to determine whether the findings of 
the tax court are supported by substantial evi¬ 
dence,it has only a limited power of review over 
findings of fact.^s jt is without power to make its 
own findings of fact,^^ no matter how clearly they 
may be disclosed by the record,and its authority 
or function in this respect is limited to a determi¬ 
nation of whether the findings have any substan¬ 
tial basis in the evidence.^^ If a substantial basis 


U.S.—Crabb v. C.LR.. C.C.A.Tex., 
121 F.2d 1015—B. P. Sturtevant Co. 
V. C.C.A., 75 F.2d 316—Ox 

Pibre Brush Go. v. Blair, C.G.A., 32 
P.2d 42, 68 A-Li.R. 696, affirmed 50 
S.Ct 273, 281 U.S. 115, 74 L.Pd. 
733. 

B.C.—Rosenberg v. C.I.R., 37 P.2d 
808. 59 App.D.C. 178—Geo. Feick & 
Sons Co. V. Blair, 26 P.2d 540, 58 
App.D.C. 168. 

81. U.S.—Miller v. C.LR., C.C.A., 147 
F.2d 189—Thai v. C.LR., C.C.A., 142 
P.2d 874—Helvering v. Safe De¬ 
posit & Trust Co. of Baltimore, C. 
C.A., 95 P.2d 806—Schuh Trading 
Co. V. CLR„ 95 F.2d 404—C.LR. v. 
Field, C.C.A.. 67 F.2d 876—C.I.R. v. 
Hind, C.C.A., 52 P.2d 1075—Wash¬ 
burn V. C.LR., C.C.A., 51 F.2d 949. 

82. U.S.—Cohen v. C.LR., C.C.A,, 148 
P.2d 336. 

What are questions of law or fact 
see supra § 734. 

The skilled judgment of the tax 
court, which is the basic fact-finding 
and inference-making body, should 
be given wide range in tax proceed¬ 
ings involving factual disputes.—C.L 

R. v. Scottish American Inv. Co., 65 

S. Ct. 169, 323 U.S. 119, 89 L.Ed. 113. 

83. U.S.—Wilmington Trust Co. v. 
Helvermg, 62 S.Ct. 984, 316 U.S. 
164, 86 L.Ed. 1352—General Utili¬ 
ties & Operating Co. v. Helvering, 
56 S.Ct. 185, 296 U.S. 200, SO L.Ed. 
154—Helvering v. Rankin, 55 S.Ct. 
732, 295 U.S. 123, 79 L.Ed. 1343— 
Supplee-Biddle Hardware Co. v. C. 
LR., C.C.A., 144 F.2d 711—Levitt & 
Sons V. Nunan, C.C.A., 142 F.2d 
795—^Welsbach Engineering & Man¬ 
agement Corp. V. C.LR., C.C.A., 140 
F.2d 584, certiorari denied 64 S.Ct. 
1261, 322 U.S. 751, 88 L.Ed. 1581— 
Helvering v. Prentice, C.C.A., 139 
F.2d 691—Bell v. C.LR., C.C.A., 139 
F.2d 147—C.LR. v. Montague, C.C. 
A., 126 F.2d 948—Rosenthal v. Hel- 
veriiig, C.C.A., 124 F.2d 474—C.LR. 
V. Goulder, C.C.A., 123 F 2d 686— 
Helvermg v. Johnson, C.C.A., 104 
F2d 140, affirmed 60 S.Ct. 293, 308 

U. S. 523, 84 L.Ed. 443, motion 

granted GO S.Ct. 584—Schoenfeld v. 
C.I.R., C.G.A., 103 F.2d 964—Jones 

V. C.LR., C,C.A., 103 F:2d 681— 
Ilex Mfg, Co. V. C.I.R., C.C.A., 102 


P.2d 325—Friend v. C.I.R., C.C.A.. 
102 F.2d 153—C.LR. v. Kolb, C.C.A., 
100 F.2d 920—Aronson v. C.I.R., C. 
C.A., 98 P.2d 23—Kelleher v. C.I.R., 
C.C.A., 94 F.2d 294—^Von's Inv. Co. 
V. C.I.R., C.C.A., 92 F.2d 861—Dil- 
ler V. C.LR., C.C.A., 91 P.2d 194— 
Updike V. C.I.R., C.C.A., 88 P.2d 
807, certiorari denied 57 S.Ct. 942, 
301 U.S. 708, 81 L.Ed. 1362—North¬ 
west Bancorporation v. C I.R., C.C. 
A., 88 F.2d 293—Cass v. Helvering, 
C.C.A., 83 F2d 841—^Anderson v. 
C.LR., C.C.A., 81 P.2d 457, 104 A. 
L.R. 676—Helvermg v. Ward, C.C. 
A., 79 F.2d 381—^Winnett v. Helver¬ 
ing. C.C.A., 68 F.2d 614—Fidelity 
Title & Trust Co. v. C.LR., C.C.A., 
64 P,2d 52—Parkersburg Iron & 
Steel Co. V. Burnet, C.C.A., 48 P.2d 
163. 

84. U.S.—^Lenox Clothes Shops v. C. 
LR., C.C.A., 139 P.2d 56—C.LR. v. 
Goulder, C.C.A., 123 P.2d 686. 

85. U.S.—C.I R. V. Scottish Ameri¬ 

can Inv. Co., 65 S.Ct. 169, 323 U.S. 
119, 89 L.Ed. 113—Helvering v. 

National Grocery Co., 58 S.Ct. 932, 
304 U.S. 282, 82 L.Ed. 1346, rehear¬ 
ing denied 59 S.Ct. 56, 305 U.S. 669, 
83 L.Ed. 434—General Utilities & 
Operating Co. v. Helvermg, 56 S.Ct. 
185, 296 U.S. 200, SO L.Ed. 154— 
Helvermg v. Rankin, 55 S-Ct. 732, 
295 U.S. 123, 79 L.Ed. 1343—Supor- 
nick V, C.LR., C.C.A., 150 P.2d 110 
—Insular Sugar Refining Corp. v. 
C.LR., C.C.A., 150 P.2d 8, certiorari 
denied 66 S.Ct. 5 6—In re Rae’s Es¬ 
tate. C.C.A., 147 F.2d 204—Supplee- 
Biddle Hardware Co. v. C.LR., C. 
C.A., 144 F.2d 711—Armstrong v. C. 
LR., C.C.A., 143 F.2d 700—Lane- 
Wells Co. V. C.LR., C.C.A., 134 F.2d 
977, certiorari denied 64 S.Ct. 41, 
first case, 320 U.S. 741, 88 L.Ed. 
439, reversed on other grounds 64 
S.Ct. 511, 321 U.S. 219, 88 L.Ed. 684 
—Packler v. C.LR., C.C.A., 133 F.2d 
509—Vesper Co. v. C.LR., C.C.A., 
131 F.2d 200—San Joaquin Brick 
Co. V. C.LR., C.C.A., 130 F.2d 220— 
Standard Oil Co. v. C.I.B., C.C.A., 
129 P.2d 363, certiorari denied 63 
S.Ct. 261, 317 U.S. 688, 87 L.Ed. 
551, rehearing denied 63 S.Ct. 1323, 
319 U.S. 784, 87 L.Ed. 1727—Olin 
Corporation v. C,I H., C.C.A., 128 
F.2d 185—^Humphreys v. C.I.R., C. 

970 


C.A., 125 F.2d 340, certiorari denied 
63 S.Ct. 28. 317 U.S. 637, 87 L.Ed. 
513—Connelly v. C.I.R., C.C.A., 121 
F.2d 686—C.I.R. v. Peterman, C.C. 
A., 118 F.2d 973—Allen v. C.LR., 
C.C.A., 117 F.2d 364—Snyder & 

Berman v. C.I.R., C.C.A,, 116 F.2d 
165—Northern Trust Co. v. C.LR., 
C.C.A., 116 F.2d 96—Maddas v, C. 
IR., C.C.A., 114 F.2d 548—C.LR. v. 
Laughton, C.C.A., 113 F.2d 103— 
Rogers v. Helvermg, C.C.A., 107 P, 
2d 394—Seaside Improvement Co. 
V. C.LR., C.C.A., 105 F.2d 990, cer¬ 
tiorari denied 60 S Ct. 263. 308 U. 
S. 618, 84 L.Ed. 516—Hoag v. C.L 
R.. C.C.A., 101 F.2d 94 8—Purvin v. 
C.LR., C.C.A.. 96 F.2d 929, 120 A. 
L.R. 166, certiorari denied 59 S.Ct. 
88, 305 US. 626. 83 L.Ed. 401— 
Brown v. C.LR., C.C.A., 94 F.2d lOl 
—E. Wagner & Son v. C.I.R., C.C. 
A., 93 F.2d 816—Northwest Ban- 
corporation V. C.I.R., C.C.A.. 88 F. 
2d 293—Cass v. Helvering, C.C.A., 
83 F.2d 841—Beech v. C LR.. C.C. 
A.. 82 F.2d 42—Botchford v. C.LR., 
C.C.A., 81 F.2d 914—Anderson v. C. 
I.R., C.C.A., 81 F.2d 45 7, 104 A.L.R. 
676—Richard,a, v. C.I.R., C.C.A., 81 
F.2d 369,' 106 "a.L.R. 249—Helvering 
V. Ward, C.C.A., 79 F.2d 381—In¬ 
ternational Educational Pub. Co. v, 
C.LR., C.C.A., 79 F.2d 343—Ran¬ 
dolph V. C.LR., C.C.A.. 76 F.2d 472, 
certiorari denied Randolph v. Hel¬ 
vering, 56 S.Ct. 116, 296 U.S. 699, 
80 L Ed. 426, and Helvermg v. 
Randolph, 56 S.Ct. 125, 296 U.S. 
600, 80 L.Ed. 425—Buck v. Helver- 
ing, C.C.A., 73 F.2d 760—Belridge 
Oil Co. V. Helvering, C.C.A., 69 P. 
2d 432—Jewett & Co. v. C. I. R., C. 
C.A., G1 F.2d 471—Tracy v. C. I. R., 
C.C.A., 63 F.2d 675, certiorari de¬ 
nied 63 S.Ct. 83, 287 U.S. 632, 77 
L.Ed. 648—Refling v. Burnet, C.C. 
A., 47 P.2d 859—International 

Banding Mach. Co. v. C.I.R., C.C. 
A., 37 P.2d 660. 

Scope and extent of review generally 
see supra §§ 729-736. 

Pludiug of ultimate facts 

(1) Evidentiary facts may not be 
used to overcome finding of ultimate 
facts by tax court unless they com' 
pel the opposite conclusion as a mat' 
ter of law.—Almours Securitie.s v. 0. 
I.R.. C.C.A., 91 F.2d 427, certiorari 
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is lacking*, the appellate court may then indulge in 
making its own inferences or conclusions,but if 
such a basis for the tax court's finding is present 
the process of judicial review is at an end.^*^ The 
reviewing court has no power to determine the 
weight of the evidence,or the credibility of wit¬ 
nesses,^^ to choose between conflicting inferences 
if more than one is possible, 90 or to substitute its 
opinion or judgment of the facts for that of the 
tax court. 91 


The appellate court, when determining whether 
or not a decision of the tax court is supported by 
substantial evidence, must consider the evidence as 
a whole and all reasonable inferences to be drawn 
therefrom,92 but it cannot assume that the finding 
was supported by evidence other than that disclosed 
by the record.93 

In the determination of the cause on review, one 
decision of the tax court, other things being equal, 
is entitled to as much weight as another.9'i 


denied 58 S.Ct. 476, 302 U.S. 765, 82 
L.Ed. 594, rehearing- denied 58 S.Ct. 
525, 303 U.S. 666, 82 L Ed. 1123— 
Tricon v. Helvering-, C.C A., 68 F.2d 
280, certiorari denied 54 S.Ct. 865. 
292 U.S. 655, 78 L.Ed. 1503, rehear¬ 
ing denied 55 S.Ct. 67, 293 U.S. 629, 
79 L.Ed 715. 

(2) Where findings of tax court 
contain necessary ultimate facts to 
support judgment, appellate court 
will not determine whether proba¬ 
tive facts stated in findings would 
lead to different conclusion as to ul¬ 
timate fact.—Tricon v. Helvering, 
supra. 

88 . U.S.—-C.I.H. V. Scottish Ameri¬ 

can Inv. Co.. 65 S.Ct. 169, 323 U.S. 
119, 89 L.Ed. 113—In re Rae’s Es¬ 
tate, C.C.A., 147 F.2d 204. 

87. U.S.—C.I.R. V. Scottish Ameri¬ 
can Inv. Co., 65 S.Ct. 169, 323 U.S. 
119, 89 L.Ed. 113—In re Rae’s Es¬ 
tate, C.C.A., 147 F.2d 204. 

88. U.S.—Wilmington Trust Co. v. 

Helvering, 62 S.Ct. 984. 316 U.S. 
164, 86 L.Ed. 1352—Supornick v. 
C.I.R., C.C.A., 150 P.2d 110—Lust- 
haus V, C.I.R., C.C.A., 149 F.2d 

232, affirmed 66 S.Ct. 539—Snyder 
V. C.I.R., C.C.A., 148 F.2d 385— 
Jurs V. C.I.R., C.C.A., 147 F.2d 

805—In re Rae's Estate, C.C.A,, 147 
F.2d 204—Lawrence v. C.I.R., C.C. 
A., 143 F.2d 456—Thai v. C.I.R., 
C.C.A., 142 F,2d 874—Royal High¬ 
landers v. C.I.R., C.C.A., 138 F.2d 
240—Reading Co. v. C.I.R., C.C.A., 
132 P.2d 306, certiorari denied 63 
S.Ct. 854, 318 U.S. 778, 87 L.Ed. 
1146—Lydia B. Pinkham Medicine 
Co. V. C.I.R., C.C.A., 128 F.2d 986, 
145 A.L.R. 827, certiorari denied 63 
S.Ct. 80, 317 U.S, 675, 87 L.Ed. 542 
—Clin Corporation v. C.I.R., C.C.A., 
128 P,2d 186—Parmer v. C.I.R., C. 
C.A., 126 P.2d 542—Helvering v. 
Talbott's Estate, C.C.A., 116 P.2d 
160—Seaside Improvement Co. v. 
C.I.R., C.C.A., 105 P.2d 990, cer¬ 
tiorari denied 60 S.Ct. 263, 308 U.S. 
618, 84 L.Ed. 616—Woodall v. C.I. 
R., C.C.A., 106 P.2d 474, certiorari 
denied 60 S.Ct. 467, 309 U.S. 665, 84 
L.Ed, 1004—Helvering v. Wash¬ 
burn, C.aA., 99 P.2d 478—Morris- 
daie Coal Co. v. C.I.R., C.C.A., 97 
P.2d 272—Brush-Mooro Newspa¬ 


pers V. CLR., C.C.A., 95 P.2d 900, 
certiorari denied 59 S.Ct. 74, 305 
US. 615, 83 L.Ed. 392—Old Mission 
Portland Cement Co. v. C I.R., C. 
C.A., 69 F.2d 676, affirmed 55 S.Ct. 
158, 293 U.S. 289. 79 L.Ed. 367— 

C. I.R. V. Burdette, C.C.A., 69 F.2d 

410—C.I.R. V. Field, C.C.A., 67 F.2d 
876—Olson v. C I.R., C.C.A., 67 F. 
2d 726, certiorari denied Olson v. 
Helvering, 54 S.Ct. 716, 292 U.S. 
637, 78 L.Ed. 1489—Matern v. C.I. 
R., C.C.A., 61 P.2d 663—Grand 

Rapids Store Equipment Corpora¬ 
tion V. C.LR., C.C.A., 59 P 2d 914 
—Washburn v. C.I.R., C.C.A., 51 
P.2d 949—Refling v. Burnet, C.C.A., 
47 F.2d 859—Meinrath Brokerage 
Co. V. CLR., CC.A., 35 F 2d 614, 
certiorari denied 50 S.Ct, 334, 281 

U. S. 738, 74 LEd. 1152—Santa 

Monica Mountain Park Co. v. U. S., 

D. C.Cal., 20 F.Supp. 209, affirmed 
99 F.2d 450, and certiorari dis¬ 
missed 59 S.Ct. 647, 306 U.S. 666, 83 
L.Ed. 1062. 

89. U.S.—Royal Highlanders v. C.I. 
R,. C.C.A., 138 P.2d 240—Hickok 
Oil Corporation v. C.I.R., C.C.A., 
120 F.2d 133—Brush-Moore News¬ 
papers V. C.I.R., C.C.A., 95 P.2d 
900, certiorari denied 59 S.Ct. 74, 
305 U.S. 615, 83 L.Ed. 392—Ander¬ 
son V. C.I.R., C.C.A., 78 P.2d 636. 

90. U.S.—^Wilmington Trust Co. v. 
Plelvering, 62 S.Ct. 984, 316 U.S 
164, 86 L.Ed. 1352—Palmer v. C.I. 
R., 68 S.Ct. 67, 302 U.S. 63, 82 L.Ed. 
60—Hulburd v. C.I.R., 56 S.Ct. 197, 
296 U.S. 300, 80 L.Ed. 242—Lus- 
thaus V. C.LR., C.C.A., 149 F.2d 
232, affirmed 66 S.Ct. 639—Snyder 

V. C.I.R., C.C.A., 148 P.2d 385— 
Jurs V. C.I.R., C.C.A., 147 P.2d 
805—Koch V. C.LR., C.C.A., 146 F. 
2d 259—Reading Co. v. C.I.R., C. 
C.A., 132 F.2d 306, certiorari de¬ 
nied 63 S.Ct. 864, 318 U.S. 778, 87 
L.Ed. 1146—Lydia E. Pinkham 
Medicine Co. v. C.I.R., C.C.A., 128 
F.2d 986, 146 A.UR. 827, certio¬ 
rari denied 63 S.Ct. 80, 317 U.S. 
676, 87 L.Ed, 642—Olin Corpora¬ 
tion v. C.I.R., C.C.A., 128 F.2d 186 
—Helvering v. Talbott’s Estate, C. 
O.A., 116 F.2d 160. 

91. U.S.—^Wilmington Trust Co. v. 
Helvering, 62 S.Ct. 984, 816 U.S. 

071 


164, 86 L.Ed. 1352—Helvering v. 
Kehoe, 60 S.Ct. 549, 309 U.S. 277, 
84 L.Ed. 751—^Helvering v. Rankin, 
65 S.Ct. 732. 295 U.S. 123. 79 L.Ed. 
1343—C.LR. V. Arnold, C.C.A., 147 
P.2d 23—Lydia E. Pinkham Medi¬ 
cine Co. V. CLR., C.C.A., 128 P.2d 
986, 145 A.L.R. 827, certiorari de¬ 
nied 63 S.Ct. 80, 317 U.S. 675, 87 
L.Ed. 542—^Parmer v. C.I.R., C.C.A., 
126 P.2d 542—Wickwire v. U. S., 
C.C.A.Mich., 116 P.2d 679—Maddas 
V. C.I.R., C.C.A., 114 F.2d 548— 
Jones V. C.I.R., C.C.A., 103 F.2d 
681—Morrisdale Coal Co. v. C.I.R., 
C.C.A.. 97 P.2d 272—Hummel-Ross 
Fibre Corporation v. C.I R., C.C.A., 
79 F.2d 474—^Alexander Sprunt & 
Son V. C.I.R., C.C.A., 64 F.2d 424— 
Gossett v. C.I.R., C.C.A., 59 P.2d 
365, rehearing denied 60 F.2d 484 
—Atlantic Bank & Trust v. C.I.R., 
C.C.A., 59 F.2d 363—Powers Mfg. 
Co. V. C.LR., C.C.A., 34 F.2d 255 
—Avery v. C.I R., C.C.AGa,, 22 
P.2d 6, 55 A.L.R. 1277. 

D.C.—Continental Oil Co. v. Helver¬ 
ing, 100 P.2d 101, 69 App.D.C, 236. 

92. U.S.—Tennessee Consol. Coal Co. 

V. C. 1. R., C.C.A., 145 P2d 631— 
Helvering v. Johnson, C.C.A., 104 
F.2d 140, affirmed 60 S Ct. 293. 308 
U.S. 623, 84 L.Ed. 443, motion 

granted 60 S.Ct. 584. 

The judicial eye of the anpellate 
court must not in the first instance 
rove about searching for evidence to 
support other conflicting inferences 
and conclusions which the judges or 
the litigants may consider more rea¬ 
sonable or desirable, but it must be 
cast directly and primarily on the 
evidence in support of those made 
by the tax court.—C. I. R. v. Scot¬ 
tish American Inv, Co., 65 S.Ct. 169, 
323 U.S. 119, 89 L.Ed. 113—In re 
Rae’s Estate, C.C.A., 147 F.2d 204— 
C. I. R. V. Arnold, C.C.A., 147 F.2d 
23. 

93. U.S.—C. I. R. V. miushingside 
Realty Co., C.C.A., 149 P.2d 572, 
certiorari denied Plushingside 
Realty <& Const. Co. v. C. I. R., 66 
S.Ct. 93. 

94. U.S.—Hlrsch V. C. I. R., C.C.A., 
124 P.2d 24—Rogers v. C. L R., C, 
^.A., 103 F.2d 79a, 
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§ 743. Conclusiveness in General The findings of the tax court which are support- 

The findings of the tax court which are supported cd by substantial evidence,®^ or which are based 

by substantial evidence, or which are based on per- permissible or reasonable inferences from the 

missible or reasonable inferences from the evidence, are ^ 

conclusive. 


95. U.S.—C. I. R. V. Court Holding 
Co., Pla., 65 S.Ct. 707, 324 U.S. 331, 
89 L.Ed. 981—Equitable Life 

Assur. Soc. of U. S. v. C. I. R., 64 
S.Ct. 722. 321 U.S. 560, 88 L.Ed. 
927, rehearing denied 64 S Ct. 941, 
322 U.S. 767, 88 L.Ed. 1593—Wil¬ 
mington Trust Co. V. Helvering, 62 
S.Ct. 984, 316 U.S. 164, 86 L.Ed. 
1352—Helvering v. Kehoe, 60 S Ct. 
549. 309 U.S. 277, 84 L.Ed. 751— 
Helvering v. F. & R. Lazarus & 
Co., 60 S.Ct. 209. 308 U.S. 252, 84 
L.Ed. 226—Helvering v. Benedum, 
57 S.Ct. 569. 300 U.S. 481, 81 L.Ed. 
755—Helvering v. Parriott, 57 S.Ct. 
569. 300 U.S. 481, 81 L.Ed. 755— 
Helvering v. Tex-Penn Oil Co., 57 
S.Ct. 569, 300 U.S. 481, 81 L.Ed. 
755—Elmhurst Cemetery Co. of 
Joliet V. C. I. R., 57 S.Ct. 324, 300 
U.S. 37, 81 L.Ed. 491, conformed to, 
C.C.A., C. I. R. V. Elmhurst Ceme¬ 
tery Co. of Joliet, 91 F.2d 1010— 
Helvering v. Rankin, 55 S.Ct. 732, 
295 U.S. 123, 79 L.Ed. 1343—Bur¬ 
net V. Leininger, 52 S.Ct. 345, 285 

U. S. 136, 76 L.Ed. 665—Phillips v. 
C. L R.. 51 S.Ct 608, 283 U.S. 589, 
75 L.Ed. 1289—Transportation 
Service Associates v. C. I. H., C.C. 
A., 149 F.2d 354—Doll v. C. 1. R., 
C.C.A., 149 F.2d 239. certiorari de¬ 
nied 66 S.Ct 30—Neville Coke & 
Chemical Co. v. C. I. R., C.C.A,, 148 
F.2d 599, certiorari denied 66 S.Ct 
32—Mlssouri-Kansas Pipe Line Co. 

V. C. 1. R., C.C.A., 148 P.2d 460— 
First Nat. Corp. of Portland v. 
C. I. R-, C.C.A., 147 P.2d 462— 
Boehm v. C. I. R.. C.C.A., 146 F.2d 
553, affirmed 66 S.Ct 120, rehear¬ 
ing denied 66 S.Ct 468—Tyson v. 
C. I. R., C.C.A., 146 F.2d 50—In re 
Kroger’s Estate, C.C.A., 145 F.2d 
901, certiorari denied 65 S.Ct 915, 
324 U.S. 866. 89 L.Ed. 1421—Walk¬ 
er V. C. L R., C.C.A.. 145 P.2d 602 
—Franklin Peanut Co. v. C. I. R., 
C.C.A., 144 P.2d 979, certiorari de¬ 
nied 65 S.Ct 916, 324 U.S. 867, 89 
L.Ed. 1422—George v. C. I. R., C.C. 
A., 143 F.2d 837, certiorari denied 
65 S.Ct 192, 323 U.S. 778, 89 L.Ed. 
622—Armstrong v. C. I. R., C.C.A., 
143 F.2d 700—Plarriss v. C. I. R.. 
C.C.A., 143 F.2d 279—United Gas 
Improvement Co. v. C. I. R., C.C.A., 
142 F.2d 216, certiorari denied 65 
S.Ct 52, 323 U.S. 739, 89 L.Ed. 592 
—C. I. R. V. Robertson's Estate, 
C.C.A., 141 F.2d 855—a I. R. v. PI. 
F. Plood & Sons, C.C.A., 141 F.2d 
467—Lamson Bldg. Co. v. C. I. R., 
C.C.A., 141 F.2d 408—Texas-Empire 
Pipe Line Co. v. C. I. R., C.C.A., 
141 F.2d 326—C. I. R. v. Lewis, C. 
C.A., 141 P.2d 221—Standard Knit¬ 
ting Mills v. C. I. R., C.O.A., 141 F. 


2d 195, certiorari denied 64 S.Ct ► 
1266, 322 U.S. 753. 88 L Ed. 1583 

—^Welsbach Engineering & Man¬ 
agement Corporation v. C. I. R., C. 
C.A., 140 P.2d 584, certiorari de¬ 

nied 64 S.Ct 1261, 322 U.S. 751, 88 
L.Ed. 1581—Repplier Coal Co. v. C. 

I. R., C.C.A., 140 P.2d 554, certio¬ 
rari denied 65 S.Ct 35, two cases, 
323 U.S. 736, 89 L.Ed. 590—Hart¬ 
ford Empire Co. v. C. I. R., C.C.A., 
137 F.2d 540, certiorari denied 64 
S.Ct 196, 320 U.S. 787, 88 L.Ed. 

473_Wilcox V. C. I. R., C.C A., 137 
P.2d 136—Thomas v. C. I. R.. C.C. 
A., 135 F.2d 378—Helvering v. Gor¬ 
don, C.C.A., 134 F.2d 685—Eljer 
Co. V. C. I. R., C.C.A., 134 P.2d 251 
—Lohman v. C. I. R., C.C.A., 133 
P.2d 977—Williamson v. C. I. R, 
C.C.A., 133 F.2d 489—Reading Co. 
V. C, I. R., C.C.A.. 132 F.2d 306, 

certiorari denied 63 S.Ct 854, 318 

U. S. 778, 87 L.Ed. 1146—Timber- 
lake V. C. I. R., C.aA., 132 F.2d 
259—Johnson v. C. I. R.. C.C.A., 132 
F.2d 38—MacManus v. C. I. R., C. 
C.A., 131 F.2d 670—Mack v. C. L 

R. , C.C,A., 129 F.2d 598—Standard 
Oil Co. V. C. I. R., C.C.A., 129 F.2d 
363, certiorari denied 63 S.Ct 261, 
317 U.S. 688, 87 L Ed. 551, rehear¬ 
ing denied 63 S.Ct 1323, 319 U.S 
784, 87 L.Ed. 1727—Lydia E. Pink- 
ham Medicine Co. v. C. I. R., C C. 
A., 128 P.2d 986, 145 A.L.R. 827, 
certiorari denied 63 S.Ct. 80, 317 U. 

S. 675, 87 L.Ed. 542—C, I. R. v. 
Haskelite Mfg. Corporation, C.C.A., 
128 F.2d 902—C. I. R. v. Chicago 
Graphic Arts Federation, C.C.A., 
128 F.2d 424—Hall v. C. 1. R., C.C. 
A., 128 F.2d 180—Hardesty v. C. I. 
R., C.C.A.Tex., 127 F.2d 843—C. I. 

R. V. Hopkinson. C.C.A., 126 F.2d 
406—C. I. R. V. Green, C.C.A., 126 
F.2d 70—^Wilkerson Daily Corpora¬ 
tion V. C. I. R., C.C.A., 125 F.2d 
998—Humphreys v. C. I. R., C.C.A., 
125 F.2d 340, certiorari denied 63 

S. Ct 28, 317 U.S. 637, 87 L.Ed. 
513—First Nat Bank of Memphis 

V. C. I. R., C.C.A., 125 P.2d 157— 
Hirsch v. C. I. R., C.C.A., 124 Xt2d 
24—C. I. R. V, Chase Nat Bank of 
City of New York, C.C.A., 122 F.2d 
640, 144 A.L.R. 1043—Whiteley v. 
C. I. R., C.C.A.. 120 F.2d 782, cer¬ 
tiorari denied 62 S.Ct 110, 314 U. 

S. 657, 86 L.Ed. 627—J. M. Perry 
& Co. V. C. I, R., C.C.A., 120 F.2d 
123—Lee v. C. I. R., C.C.A., 119 F. 
2d 946—Mahler v. C. I. R., C.C.A., 
119 F.2d 869, certiorari denied 62 
S.Ct 114, 314 U.S. 660, 86 L.Ed 
629—Theatre Inv. Co. v. C. I. It, 
C.C.A., 13 9 F.2d 477—Dunbar v. C. 

I. R., O.C.A., 119 P.2d 3G7, 135 A. 
L.R. 1424—Arcadia Refining Co. v. 
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C. I. R., C.C.ATox., 118 F.2d 1010 
—C. I. R. V. C. A. Sporl & Co., C. 
C.A.La,, 118 F.2d 283—Rubinkam v. 
C. I. R., C.C.A., 118 P.2d 148—Borin 
Corporation v. C. I. R., C.C.A., 117 
P.2d 917, certiorari denied 62 S.Ct. 
72, 314 U.S. 638, 86 L Ed. 512— 
Bear Gulch Water Co. v. C. I. R., 
C.C.A., 116 P.2d 975, certiorari de¬ 
nied 62 S.Ct 99, 314 U.S. 652, 86 
L.Ed. 523—Rand v. Helvering, C.C. 
A., 116 P.2d 929, certiorari denied 
61 S.Ct 1120, 313 US. 594, 85 L.Ed. 
1548, rehearing denied 62 S.Ct 55, 
314 U.S. 709, 86 L.Ed. 565—Plelver- 
ing V. Talbott's Estate, C.C.A., 116 
P.2d 160—Ariel Realty Co. v. C. I. 

R. , C.C.A, 115 F.2d 659—C. I. R. v. 
Vandeveer, C C.A., 114 F.2d 719— 
A R. Jones Oil & Operating Co. v. 
C. I. R., C.C.A., 114 F.2d 642—Bart¬ 
lett V. C. I. R., C.C.A., 114 P,2d 634 
—Del Mar Addition v. C. I. R., C. 
C.A.Tex., 113 P.2d 410—Morton v. 
C. I. R., C,C.A., 112 P2d 320— 
Poster V. C. I. R., C.C.A., 112 P.2d 
109—Long Island Drug Co. v. C. 
I. R, C.C.A., Ill F.2d 593, certio¬ 
rari denied 61 S.Ct 49, two cases, 
311 U.S. 680. 85 L.Ed. 438—Curtis 
V. Plelvering, C.C.A., 110 F.2d 1014 
—Allen V. C. I. R.. C.C.A., 107 F.2d 
151—Seaside Improvement Co. v. 
C. I. R.. O.C.A., 105 P.2d 990, cer¬ 
tiorari denied 60 S.Ct. 263, 308 U. 

S. 618, 84 L.Ed. 516—National Con¬ 
tracting Co. V. C. I. R., C.C.A., 105 
F.2d 488—Woodall v. C, I. R., C.C. 
A., 105 F.2d 474, certiorari denied 
60 S.Ct 467, 309 U.S. 665, 84 L.Ed. 
1004—Montrose Cemetery Co. v. C. 
I. R.. CGA., 105 F.2d 238, affirmed 
60 S.Ct 511, 309 U.S. 622, 84 L.Ed. 
985—Helvering v. Johnson, C.C.A., 
104 F.2d 140, affirmed 60 S.Ct 293, 
308 U.S. 523, 84 L.Ed. 443, motion 
granted 60 S.Ct 584—Nickoll v. C. 
I. R., aC.A., 103 F.2d 619—Parish 
V. C. I. R., C.C.A., 103 F.2d 63, fol¬ 
lowed in 103 F.2d 65—Cairo v. C. 
I. R., C.C.A.La., 101 F.2d 992— 
Ploag V. C. 1. R., C.C.A., 101 P.2d 
948—H. Levine & Bros. v. C. I. R., 
C.C.A., 101 F.2d 301—Delone v. C. 
I. R., C.C.A., 100 F,2d 507— C. 1. R. 
V. Libbey, C.C.A., 100 F.2d 458— 
American Pac. Whaling Co. v. C. 
I. R., C.C.A., 100 It2d 46—Pacific 
Refrigerating Co. v. C. I. R., C.C- 
A., 100 F.2d 30—Plelvering v. 
Washburn, C.C.A., 99 ^.2(1 478— 
C. I. R. V. W. F. Trimble & Sons 
Co., O.O.A., 98 F.2d 853—Plelvering 
V. Williams, C.C.A, 97 F2d 810— 
Morrisdalo Coal Co. v, C. I. R., C. 
C.A, 97 F.2d 272—Purvln v. C. I. 
R„ C.C.A.7, 96 F.2d 929, 120 A.L.R. 
166, certiorari denied 59 S.Ct. 88, 
306 U.S. 626, 83 L.Ed. 401—Helver- 
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ingr V. Elkhorn Coal Co., C.C.A., 95 
F.2d 732, certiorari denied Elk- 
horn Coal Co. V. Helvering-, 59 S.Ct. 
65, 305 U.S. 605, 83 E.Ed. 384, re¬ 
hearing denied 59 S.Ct. 141, 305 U. 
S. 670, 83 L.Ed. 435—C. I. R. v. De 
Leuw, C.C.A., 95 F.2d 647—C. I. R. 
V, Colorado Nat. Bank of Denver, 
C.C.A., 95 F.2d 160, reversed on 
other grounds Colorado Nat. Bank 
of Denver v. C. I. R., 59 S.Ct. 48, 
305 U.S. 23, 83 L.Ed. 20—Port 

Pitt Bridge Works v. C. I. R., C. 
C.A., 92 P.2d 825, certiorari denied 
68 S.Ct. 763, 303 U.S. 659, 82 L.Ed. 
1118—Almours Securities v. C. I. 

R. , C.C.A.Fla., 91 P.2d 427, certio¬ 

rari denied 58 S.Ct. 476, 302 U.S. 
765, 82 L.Ed. 594, rehearing de¬ 

nied 58 S.Ct. 525, 303 U.S. 666, 82 
L.Ed. 1123—C. I. R. v. Cecil B. De 
Mille Productions, C.C.A., 90 P.2d 
12, certiorari denied Helvering v. 
Cecil B. De Mille Productions, 58 

S. Ct. 32, 302 U.S. 713, 82 L.Ed. 551 
—Portage Silica Co. v. C. I. R., C. 
C.A., 89 P 2d 958, certiorari denied 
58 S.Ct. 31, 302 U.S. 711, 82 L Ed. 
549—Mitchell v. C. I. R, C.C.A,, 
89 F.2d 873, reversed on other 
grounds Helvering v. Mitchell, 58 
S.Ct. 630, 303 U.S. 391, 82 L.Ed. 
917--Curtis v, C. I. R., C.C.A., 89 
P.2d 736—Bonham v. C. I. R., C.C. 
A., 89 F.2d 725—Plan v. C. I. R., 
C.C.A., 89 F.2d 441, set aside 93 F. 
2d 1005—C. I. R. V. Chandler, C.C. 
A.. 89 F2d 332—Updike v. C. I. R., 
C.C.A., 88 P.2d 807, certiorari de¬ 
nied 57 S.Ct. 942, 301 U.S. 708, 81 
L.Ed. 1362—C. I. R. v. Bashford, 
C.C.A., 87 P.2d 827, reversed on 
other grounds ITelvering v. Bash- 
ford 58 S.Ct. 307, 302 U.S. 454, 82 
L.Ed. 367—C. I. R. v. Coughlin, C. 
C.A...87 P.2d 670—Clark v. C. 1. R., 
C.C.A., 85 P.2d 622—Mislrot v. C. 
I. R., C.C.A.T 0 X., 84 P.2d 545—Mc¬ 
Guire V. C. I. R., C.C..A.., 84 F.2d 
431, certiorari denied 57 S.Ct. 118, 
299 US. 501, 81 L.IOd. 435—Buck 
V. C. X. R.. C.C.A., 83 P.2d 627— 
Holmfoy Corporation v. C. I. R., C. 

O. A., 83 F.2d 548—Dayton Co. v. 

McMahon, C.C.A., 82 P.2cl 942— 

Whitlow V. C, L R., C.C.A., 82 P. 
2d 569—C. T. R. v. Vandcgrift Real¬ 
ly & Investment Co., C.C.A., 82 F. 
2(1 387—C. L R. V. Nc'aves, C.C.A., 
81 l^\2a 947—0. X. R. v. H. E. 

Neighbors Realty Co., C.C.A., 81 F. 
2d 173—Doornbecher Mfg. Go. v. C. 
1. R., C.C.A., 80 X\2d 573—O'Rear v. 
C. X. R., C.C.A., 80 F.2d 473—0. I. 
R. V. Bank of California, Nat. 
Ass’n, C.C.A., 80 h\2d 380, followed 
in C. X. R., V. Wells Ifargo Bank & 
Union Trust Co., 80 F.2d 390—0. L 
R. V. Kldridge, aC.A., 79 F.2d 620, 
102 A.L.R. 500—Olympia Harbor 
Lumber Co. v. C. 1. R., C.O.A., 79 

P. 2d 394—Holvoring v. Ward, C.C. 
A., 79 F.2d .381—Anderson v. 0. I. 
R., C.C.A., 78 IA2d 636—First Seat¬ 
tle T^cxLer Horton Nat. Bank v. C. 
I. R., C.O,A., 77 F.2d 46—Wilson v. 


C. I. R.. C.C-A.. 76 F.2d 476—C. I. 
R. v. Gerard, C.C.A., 75 F.2d 542, 
rehearing denied 78 P.2d 485—Ru- 
bel V. C. I. R.. C.C.A., 74 F.2d 27 
—^U. S. V. Amalgamated Sugar Co., 
C.C.A.Utah, 72 F.2d 755—Helver¬ 
ing V. Ames, C.C.A., 71 P.2d 939— 
Bartlett v. C. I. R., C.C.A., 71 F.2d 
601—Champlin v. C. I. R., C.C.A., 
71 P.2d 23—Dulin v. C. I. R., C.C. 
A., 70 P.2d 828—Benjamin v. C. I. 
R., C.C.A., 70 P.2d 719~Wells 

Amusement Co. v. C. I. R., C.C.A., 
70 P.2d 208—Old Mission Portland 
Cement Co. v. C. I. R., C.C.A., 69 
F.2d 676, affirmed Portland Cement 
Co. V. Helvering, 55 S.Ct. 158, 293 

U. S. 289, 79 L.Ed. 367—C. I. R. v. 

Burdette, C.C.A., 69 F.2d 410— 

Westlake Public Market v. C. I. R., 
C.C A., 69 P.2d 291—Johnson, 

Drake & Piper v. Helvering, C.C.A., 
69 F.2d 151, certiorari denied 54 S. 
Ct. 860, 292 US. 650, 78 L Ed. 1500 
— ^Week V. Helvering, C.C A., 68 P. 
2d 693, certiorari denied 54 S Ct. 
868, 292 US. 657, 78 L.Ed 1505— 
Tncou V. Helvering, C.C.A., 68 P.2d 
280, certiorari denied 54 S.Ct. 865, 
292 US. 655, 78 L.Ed. 1503, rehear¬ 
ing denied 55 S.Ct. 67, 293 U.S. 
629, 79 LEd. 715—Polk v. C. 1. R., 
C.C.A., 67 F2d 779—Olson v. C I. 

R. . C.C.A, 67 F.2d 726, certiorari 
denied Olson v»-Helvering, 54 S Ct. 
716, 292 US. 637, 78 LEd 1489— 
Boston Safe Deposit & Trust Co. 

V. C. I. R., C.C A., 66 F.2d 179, 
certiorari denied Boston Safe De¬ 
posit Trust Co. V. Helvering, 54 

S. Ct 227, 290 US. 700, 78 LEd. 602 
—Norfolk Nat. Bank of Commerce 
and Trusts v. C. I R., C.C A., 66 
P2d 48—Wickham v. C. I. R., C.C. 
A., 65 F.2d 527—Adams v. C. X. R., 
C.C.A., 65 P.2d 262, certiorari de¬ 
nied 54 S.Ct. 75, 290 U.S. 660, 78 
L.Ed. 572—Ives Dairy v. C. I. R., 
C.C.A., 65 F.2d 135—Fidelity Title 

Trust Co. v. C. I. R., C.C.A., 64 
F.2d 52—Edward P. Allison Co. v. 
C. X. R., C.C.A., 63 F.2d 553—Nasch 
V. C. X. R.. C.C A., 63 F.2a 466. cer¬ 
tiorari denied 54 S.Ct. 62, 290 U.S. 
644, 78 L.Ed. 559—Burnet v. Burns, 
C.C.A., 63 F.2d 34 3—0. I. R. v. 
Norfolk Southern R. Co., C.C.A., 63 
F,2d 304, certiorari denied Burnet 
V. Norfolk Southern R. Co., 54 S. 
Ct 91, 290 U.S. 672, 78 L.Ed. 580 
—Bourne v. C. I. R., C.C.A., 62 
F.2d 648, certiorari denied 64 S.Ct 
67, 290 U.S. 650, 78 L.Ed. 1048— 
MacMasler v. C. I. R., C.C A., 62 
F.2d 81—Crowell v. C. I. R., C.C. 
A., 62 F.2d 51—Tunnel R. R. of St. 
Louis V. C. I. R„ C.C.A, 61 lL2d 
166, certiorari denied 53 S.Ct. 306, 
288 U.S. 604, 77 L.Ed. 979—Pedder 
V, C. I. R.. C.C.A., 60 F.2d 866— 
Walls v. C. X. R.. C.C.A., 60 P.2d 
347—Blackwell Oil & Gas Co. v. 
O. I. It, C.C.A., CO F.2a 257—C. I. 
R. V. Keller, C.C.A, 59 F.2d 499— 
Old Colony Trust Co. v. C, X. R., 
aC.A., 59 F.2d 168—Island Petro¬ 

973 


leum Co. V. C. I. B., C.C.A., 67 P.2a 

992, certiorari denied 53 S.Ct 92, 
287 U.S. 646, 77 L.Ed. 558—Mar¬ 
shall V. C. I. R., C.C.A., 57 F.2d 
633, certiorari denied 53 S.Ct 20, 
287 U.S. 621, 77 L.Ed. 539—Camer¬ 
on V. C. I. R., C.C.A., 5 6 F.2d 1021 
—Hamilton Carhartt Cotton Mills 
V. C. I. R.. C.C.A., 56 F.2d 145—Un¬ 
derwood V. C. I. R.. C.C.A., 56 F.2d 
67—Uncasville Mfg. Co. v. O. I. R., 
C.C.A.,^55 F.2d 893, certiorari de¬ 
nied 52 S.Ct 497, 286 U.S. 545, 76 
L.Ed. 1282—Atlas Plaster & Fuel 
Co. V. C. 1. R., C.C.A., 55 F.2d 802 
—Strother v. C. I. R., C.C.A., 55 F. 
2d 626, affirmed Bankers Pocahon¬ 
tas Coal Co. V. Burnet, 53 S Ct. 150, 
287 U.S. 308, 77 L.Ed. 325, and 
Strother v. Burnet 53 S Ct 152, 287 

U. S. 314, 77 L.Ed. 330—Planters’ 

Operating Co. v. C. I. R., C.C.A., 
55 P2d 583—Neal v. C. 1. R, C.C. 
A., 53 F.2d 806—C. L R. v Hind, 
C.C.A., 52 F.2d 1075—Golden Cycle 
Corporation v. C. I. R., C.C.A., 51 
F.2d 927—C. T. R. v. Stephens- 
Adamson Mfg. Co., C.C.A., 51 P.2d 
681—Finance & Guaranty Co. v. 
C. I. R., aC-A, 50 P.2d 1061— 

Franklin Lumber & Power Co. v. 
C. I. R., C.C.A., 50 P.2d 1059— 

Wright V. C. I. R., C.C.A, 50 F.2d 
727, certiorari denied 52 S.Ct 32, 
284 U.S. 652, 76 L.Ed. 553—Thiel 
Service Co. v. C. I. R, C.C.A., 50 
F.2d 173—Atlanta-Southern Dental 
College V. C. I. R., O.C.A.Ga., 50 P. 
2d 34—Ames v. C. I. R., C C.A, 49 
F 2d 853—John M. Parker Co v. C. 
I. R., C.C A., 49 P.2d 254—Curran 
v. C. X. R., C.C.A, 49 P.2d 129— 
Darling v. C. I. R., C.C.A, 49 P2d 
111, certiorari denied 51 S Ct 657, 
283 U.S. 866, 75 L.Ed. 1470—Mer¬ 
chants’ Transfer & Storage Co. v. 
Burnet, C.C.A, 49 F.2d 56—C. I. R. 

V. Langwell Real Estate Corpora¬ 

tion, C.C.A, 47 F.2d 841—P. G., 
Inc., V. C. I. R., C.C.A, 47 P.2d 
541_Universal Steel Co. v. C. I. R., 
C.C.A., 46 F.2d 90S—^American Sav. 
Bank & Trust Co. v. Burnet, C.C.A., 
45 F.2d 548—Simons Brick Co. v. 
C. I. R., C.C.A, 45 F.2d 5 7, certio¬ 
rari denied Simons Brick Co. v. 
Burnet 51 S.Ct 483, 283 U.S. 834, 
75 L.Ed. 1446—Schoenheit v. Lucas, 
C.C.A, 44 F.2d 476—Williams v. O. 
I. R., C.aA., 44 F.2d 467—Nichols 
V. €. I. R., C.C.A, 44 P.2d 157— 
Van Smith Bldg. Material Co. v. 
C. I. R., C.C.A., 44 P.2d 54—Sax- 
man Coal & Coke Co. v. C. I. R., C. 
C.A, 43 F.2d 556—Budd v. C. I. R.. 
CG.A., 43 F.2d 609—Kahle v. C. I. 
R., C.C.A., 43 P.2d 61, certiorari de¬ 
nied I-Cahle V. Burnet, 51 S.Ct. 106, 
282 U.S. 892, 75 L.Ed, 786—Lucas 
V. Mercantile Trust Co., C.C.A., 43 
P.2d 39—Patterson v. C. I. R., C. 
O.A, 42 F.2d 148—Edson v. Lucas, 
C.C.A., 40 X^.2d 398—Franciscus 

Realty Co. V. C. I. R., C.C.A. 39 F. 
2d 583—Andrews v. C.„I. R., C.C.A., 
38 F.2d 56—^House «Sb Herrmann v. 
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evidence,9^ are conclusive or binding on the review¬ 
ing court, even though, in the exercise of an inde¬ 
pendent judgment, the reviewing court, on exami¬ 
nation of the evidence, might draw- different in¬ 
ferences or reach different conclusions.^^ Stated 
somewhat differently, where the evidence is con¬ 
flicting, the findings of fact by the tax court are 
controlling on the reviewing court.^S The rule has 
been held to be applicable, even though the findings 
of the tax court are based on a stenographic record 


of the testimony but there is other authority 
that the weight of the findings is lessened if no 
member of the tax court which decided the case 
saw the witnesses.^ The fact that only a dissenting 
member of the court was present when the testi¬ 
mony was taken has been held not to destroy the 
conclusiveness of findings of fact by the tax court 
but there is other authority to the contrary.^ 
Findings which are unsupported by the evidence,^ 
or statements in the tax court’s opinion which are 


Lucas, C.C.A., 36 F.2d 51—Blair v. 
Byers, C.C.A., 35 F.2d 326—Guy v. 
C. I. R., C.C.A., 35 F.2d 139—Pow¬ 
ers Mfg:. Co. V. C. I. R., C.C.A., 34 
F.2d 255—Atlantic Coast Distribu¬ 
tors V. C. I. R.. C.C.A.. 33 F.2d 733 
—Twin City Tile & Marble Co. v. 
C. I. R., C.C.A., 32 P.2d 229—Jef¬ 
ferson Planting & Mfg. Co. v. C. I. 

R. , C.C.A., 31 P.2d 753—Burns v. 
C. I. R.. C.C.A.Pla., 31 F.2d 399. 
certiorari denied Burns v. Lucas, 
50 S.Ct. 25, 280 U.S. 564, 74 L.Ed. 
618 —Feeders' Supply Co. v. C.I.R., 
C.C.A., 31 F.2d 274, certiorari de¬ 
nied 49 S.Ct 514, 279 U.S. 874, 73 
L.Ed. 1009—Bedell v. C. I. R.. C. 
C.A., 30 F.2d 622—Conklm-Zonne- 
Loomis Co. v. C. I. R., C.C.A., 29 
F.2d 698, certiorari denied Conklin- 
Zonne-Loomis Co. v. Blair, 49 S.Ct. 
512, 279 U.S. 871, 73 L.Ed. 1007— 
De Ford v. C. I. R., C.C.A., 29 F. 
2d 532—Mastin v. C. I. R„ C.C.A.. 
28 F.2d“748. 

D.C.—Roerich v. Helvering, 115 F.2d 
39, 73 App.D.C. 13, certiorari de¬ 
nied 61 S.Ct 740, 312 U.S. 700, 85 
L.Ed. 1134—Herder v. Heivering, 
106 F.2d 153, 70 App.D.C. 287, cer¬ 
tiorari denied 60 S.Ct 262, 308 U. 

S. 617, 84 L Ed. 515, rehearing de¬ 
nied 60 S.Ct 377, 308 U.S. 639, 84 
•L.Ed. 630—Fairmount Cemetery 
Ass’n V. Helvering, 79 P.2d 163, 65 
App.D.C. 38—Beaumont v. Helver¬ 
ing, 73 F.2d 110, 63 App.DQ. 387, 
certiorari denied 55 S.Ct. 512, 294 
US. 715, 79 LEd. 1248—Joseph S. 
Wells Ass'n v. Helvering, 71 F.2d 
977, 63 App.D.C. 254—Westmore¬ 
land Specialty Co. v. Burnet, 57 F. 
2d 615, 61 App.D.C. 95, certiorari 
denied 53 S.Ct 13, 287 US. 609, 77 
L.Ed. 629—Kekaha Sugar Co. v. 
Burnet, 50 F.2d 322, 60 App.D.C. 
172—National Piano Mfg. Co. v, 
Burnet, 50 P,2d 310, 60 App.D.C. 
160—Rosenberg v. C. 1. R., 37 F. 
2d 808, '59 App.D.C. 178—W. K. 
Henderson Iron Works & Supply 
Co. V. Blair, 25 F.2d •53'8, 68 App. 
D.C. 114. 

TTnopposed presTimption 

Fact finding, supported by unop- 
po.sod presumption, cannot be dis¬ 
turbed.—MacMaster v. C. I. R., C.C. 
A., 62 F.2d 81. 

96. U.S.—Koch V, C. I. R., O.C.A., 

146 F.2d 2*5 9—Hoyt v. C I. R., C. 


C.A., 145 F.2d 634—Regensburg v. 
C. I. R., C.C.A., 144 F.2d 41, cer¬ 
tiorari denied 65 S.Ct *272, five 
cases. 323 U.S. 783. 89 LEd. 625— 
A. Giurlani & Bro. v. C, I. R., C. 
C.A., 119 F.2d 852—C. I. R. v. 
Vandeveer, C.C.A., 114 P.2d 719— 
Jones V. C. I. R., C.C.A., 103 F.2d 
681—^Norfolk Nat. Bank of Com¬ 
merce and Trusts v. C. I. R., C.C. 
A., 66 F.2d 4-8. 

97. U.S.—Palmer v. C. I. R., *58 S. 
Ct 67, 302 U.S. 63, 82 L.Ed. 50— 
Argo V. C. I. R., C.C.A.Ala., 150 F. 
2d 67, certiorari denied 66 S.Ct 
144—Jurs V. C. I. R., C.C.A., 147 
F.2d 80*5—McGrew’s Estate v. C. 

I. R., C.C.A., 135 F.2d 15-8, 148 A. 
L.R. 1045—Regals Realty Co. v. 
C. 1. R., C.C.A., 127 F.2d 931— 
Hoefle V. C. I. R., C.C.A., 114 F.2d 
713—Tate v. C. I. R, C.C A., 97 F. 
2d 658, certiorari denied 59 S.Ct 
106, two cases, 305 U.S. 639, 83 
L.Ed. 412—Wiese v. C. I. R, C.C. 
A., 93 P.2d 921, certiorari denied 
'58 S.Ct 944, 304 U.S. 562, 82 LEd. 
1529, rehearing denied 58 S.Ct 
1045, 304 U.S. 589, 82 LEd. 1549— 
Gross V. C. I. R., C C.A., 92 F.2d 
621—Johnson, Drake & Piper v. 
Helvering, C.C.A., *69 F.2d 151, cer¬ 
tiorari denied 54 S.Ct. '860, 292 U. 
S. 650, 78 L.Ed. 1500. 

98. U.S.—Doll V. C. 1. R., QC.A., 149 
F.2d 239, certiorari denied 66 S.Ct 
30—Hazel tine Corporation v. C. I. 
R., C.C.A., 89 P.2d 513—Walker v. 
C, I. R., C.C.A., 88 F.2d 61—C. I. 

R. V. Hales, C.C.A., 76 F.2d 916— 
Salvage v. C. 1. R., 76 F.2d 112, 
affirmed Helvering v. Salvage, 56 

S. Ct. 37-5, 297 U.S. 106, SO L.Ed. 
511—Brown v. C. I. R., Q.C.A., 74 
P.2d 281—Griffiths v. C. L R., C. 
C.A., 70 P.2d 946—Keystone Wood 
Products Co. V. C. I. R., C.C.A., 66 
F.2d 258—Lougee v. C. I. R., C.C. 
A., 63 F.2d 112—Neal v. O. I. R., C. 
C.A., S3 P.2d 80$—Great Northern 
Ry. Co. V. C. I. R., CaA., 40 F.2d 
372, certiorari denied Great North¬ 
ern Ry. Co. V. Burnet, 51 S.Ct. 31, 
282 U.S. i85'5, 75 L.Ed. 757—Bur¬ 
kett V. C. I. R., O.C.A., 31 P.2d 667, 
certiorari denied Burkett v. Lucas, 
50 S.Ct 25, 280 U.S. 666, 74 L.Ed. 
619. 

D.C.—Jones v. Helvering, *71 P.2d 
214, 63 App.D.C, 204, certiorari de¬ 
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nied Helvering v. Jones, '55 S.Ct. 
97, four cases, 293 U.S. 583, 79 L. 
Ed. 679—Fidelity Storage Corpora¬ 
tion V. Burnet, '58 F.2d 526, 61 App. 
D.C. 121. 

What are questions of law or fact 
see supra § 734. 

Consideration as jury verdict 
A decision of the tax court on a 
question of fact based on conflicting 
evidence is to be considered the 
same as a verdict of a jury.—Mistrot 
V. C. I. R., C.C.A., 84 F.2d 545. 

99. U.S.—Chicago Stock Yards Co. 
V. C. I. R., C.C.A., 129 F.2d 937, re¬ 
versed on other grounds Helvering 
V. Chicago Stock Yards Co., 63 S. 
•Ct 843, 318 U.S. 693, 87 L Ed. lO'SS. 
Expiration of term of office 

The rule is applicable even if the 
findings, because of expiration of 
term of office of member of the 
board who heard the testimony, are 
made by his successor in office and, 
therefore, are based on stenograph¬ 
ic record of the testimony.—Seaside 
Improvement Co. v. C. I. R., C.C.A., 
105 F.2d 990, certiorari denied 60 S. 
Ct 263, 308 U.S, 618, 84 L.Ed. 516. 

1. Death of member who took testi¬ 
mony 

U.S.—Foss V. q. I. R., C.C.A., 76 P.2d 
326. 

2. U.S.—Chicago Stock Yards Co. v. 
C. I. R., C.C.A., 129 F.2d 937, re¬ 
versed on other grounds Helvering 
V. Chicago Stock Yards Co., 63 S. 
■Ct 813, 318 U.S. 693, 87 L.Ed. 1086. 

Exclusion of dissenting opinion from 
report 

Where single member of tax court 
heard testimony and dissented from 
majority opinion, and member's de¬ 
termination and report were exclud¬ 
ed from record as required by stat¬ 
ute, the circuit court of appeals 
could not infer what member's de¬ 
termination was, as against conten¬ 
tion that it must have been In ac¬ 
cordance with his dissent.—Powell v. 
C. I. R., C.C.A., 94 F.2d 483. 

3. U.S.—Jewett & 'Co. V. C, I. R., C. 
C.A., 61 F,2d 471. 

4. U.S.—Philadelphia Record Qo. v. 
C. I. R., O.C.A., 14.5 F.2d ^3— 
Plimpton V. C. I. R., C.C.A., 135 F. 
2d 482—Cooperative Pub. Co. v. C. 
1. R., C,C.A., 11'5 F;2a 1017—Faulk- 
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not made as findings or inferences of fact,5 are not 
controlling. 

§ 744. Undisputed Evidence 

The reviewing court may interpret the effect of un- 
giisputed evidence as a matter of law, but if different 
inferences of fact may reasonably be drawn from the un¬ 
disputed evidence the finding of the tax court is binding. 

Where the evidence is undisputed and unim- 
peached, the reviewing court may interpret the ef¬ 
fect of the evidence as a matter of law and it is 
not bound by the conclusions of the tax court,^ 
but if different inferences of fact may reasonably 
be drawn from the undisputed evidence the finding 
by the tax court is binding'^ to the same extent as a 
finding on contradictory evidence.^ 

Documentary ezndence. Where the determina¬ 


tion of an issue depends on the construction of doc¬ 
umentary evidence, the reviewing court may disre¬ 
gard the reasoning of the tax court and place its 
own interpretation on the documents.^ 

§ 745. Sufficiency of Evidence Generally 

The general rule that findings of fact by the tax 
court which are supported by substantial evidence are 
binding on the reviewing court has been applied to find¬ 
ings on a large variety of issues. 

Findings by the tax court in respect of a large 
variety of issues have been specifically held to be 
supported sufficiently by substantial evidence so as 
to be binding on the reviewing court,including 
findings on the question whether a transfer of prop¬ 
erty was made by the transferor in contemplation 
of death,whether a gift of property was intended 
to take effect at death, whether a valid gift inter 


ner v. C. I. R., C.C.A., 112 P.2d 9'87 
—Tennessee-Arkansas Gravel Co. 
V. C I. R., C.C.A., 112 F.2d 508— 

C. I. R. V. Bonwit, C C.A., 87 F.2d 
764, certiorari denied Bonwit v. 
Helvenng-, 58 S.Ct. 13, 302 U.S. 694, 
82 Li El. 536—B. F. Sturtevant Co. 
V. C. I. R., C.C.A., 75 F.2d 316— 
Foster v. C. I. R., C.C A., 57 P,2d 
516. 

5. U.S.—Cecil V. O. L R., C.C.A., IOC 

P.2d 896. 

0. U.S.—Eastern Gas & Fuel Asso¬ 
ciates V. C I. R., C.C.A., 128 P.2d 
369—Parmer v. C. I. R., C.C.A., 126 
P2d 542—Marsch v. C. I. R., C.C. 
A., 110 P.2d 423—Uniform Print¬ 
ing & Supply Co. V. C. I. R., C.C.A., 
88 F2d 75, 100 A.L.R. 966—Burnet 
V. Lexington Tee & Coal Co., C.C. 
A., 62 F.2d 906. 

D.C—Jones v. Helvering, 71 P.2d 
214, 63 App.D C. 204, certiorari de¬ 
nied Holvering v. Jones, 55 S.Ct. 
97, four ca.se.s, 293 U.S. 583, 79 L. 
Ed. 679—Brown Lumber Co. v. 
Commis.sioner of Internal Reve¬ 
nue, 35 F.2d 880, 69 App.DC. 110. 
rinclings contraiT to stipulated facts 

(1) When reviewing decision of 
the tax court, the reviewing court 
must accept facts disclosed iiy stipu¬ 
lation and not contrary facts found 
by the lax court.—Iowa Bridge Co. v. 
C. I. R., C.C.A., 39 F.2d 777. 

(2) If the lax court makes finding 
contrary to stipulated facts, the re¬ 
viewing court may correct the error. 

-—Norfolk Nat. Bank of Commerce 
and Trusts v. C. I. R., C.C.A., 66 F. 
$d 48. 

7, U.S.—Doll v. C. I. R., C.C.A., 14 9 

F.'2d 230, certiorari denied 66 S.Ct 
30—Gibbs & Cox v. C. I. R., C.C.A., 
147 P.2d 60—Tyson v. C. I. R., C.C. 
A., 146 .F.2d no—Vesper Co. v. 0. 1. 
R., C.C.A., 131 F,2d 200—Johnson 
V. C. I, R., C.C,A., 88 F.2d 952— 
Wilson V. C. I. R., q.C.A., 76 F.2d 


47'6--Randolph v. C. I. R., C.C.A., 
76 P.2d 472, certiorari denied Ran¬ 
dolph V. Helvering, 56 S Ct. 116, 
296 U.S. 599, 80 L Ed. 425, and Hel¬ 
vering V. Randolph, 56 S.Ct. 125, 
296 U.S. 600, 80 L.Ed. 425—Brown 
V. C. L R., C.C.A., 74 P:2d 281. 
Pindiugs justified by stipulated facts 
Findings and conclusions of tax 
court which were justified by stipu¬ 
lated facts would not be disturbed on 
review.—Connery Coal & Investment 
Co. V. C. I. R., C.'C.A., 84 P.2d 485— 
C I. R. V. Matheson, C.C.A., 82 P.2d 
380. 

Assumption of facts 

Circuit court of appeals could not 
assume facts concerning which no 
evidence was given or testimony 
taken where the cause was submit¬ 
ted on an agreed statement of facts. 
—C. I. R. V. Scatena, C.C.A., 85 F.2d 
729. 

8. U.S.—Helvering v. Ames, C.C.A., 
71 F.2d 939.' 

9. U.S.—MacManus v. C. I. R., C.C. 
A., 131 P.2d 670—Eastern Gas & 
Fuel Associates v. C. I. R., C.C.A., 
128 F.2d 369. 

10. U.S.—^Wilmington Trust Co. v. 

Helvering, 62 S.Ct. 9'84, 316 U.S. 
164, 86 L.Ed. 1352—Helvering v. 
Kehoe, 60 S.Ct. 649, 309 U.S. 277, 
84 L.Ed. 751—Barnhill v. C. I. R., 
C.C.A., 148 F.2d 913—Scilmayer 

Packing Co. v. C. I. R., C.C.A., 146 
F.2d 707—Hoyt v. C. I. R., C.C.A., 
145 F.2d 634—Baker v. C. I. R., C. 
C.A., 115 F.2a 987, followed in Mc¬ 
Kee V. C. I. R., 116 F.2d 499—Von's 
Inv. Co. v, C. I. R., C.C.A., 111 F. 
2d -140—Rhodes v. C. I. R, C.C.A,, 
111 F.2d 53—Gamble y. C. I. R., 
C.C.A., 101 F.2d 665, certiorari de¬ 
nied 69 S.Ct. 790, 306 U.S. 664, 83 
Ij.Ed. 1061—Crowley v. C. I, R., €. 
C.A., 89 F.2d 715—Rubol v. C. I, R., 
C.C.A., 74 1^.2d 27—Amos v. C. I. 

E., aC.A., 49 F.2d 853—Luttroll v. 
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TJ. S., C.C.A.Tenn., 41 F.2d S17, and 
certiorari denied 51 S.Ct. 82, 282 U. 
S. 877, 75 L.Ed. 775. 

D.C.—Kekaha Sugar Co. v. Burnet, 
50 P.2d 322, 60 App.D.C. 172. 
Ownership or interest in property 
U.S.—Harriss v. C. I. R, C.C.A., 143 
P.2d 279—Gordon v. C. I. R., C.C. 
A., 75 F.2d 429. 

Percentage of income from royalties 
U.S-Lane-Wells Qo. v. C. I. R, C. 
C.A., 134 P.2d 977, certiorari denied 
64 S.Ct. 41, first case, 320 U.S. 
741, 88 L.Ed. 439, and reversed on 
otbf^r grounds 64 S.Ct. *511, 321 U. 
S. 219, 88 L.Ed. 684. 

Amount of earnings from property 
U.S.—Kansas Citv. St. L C R Co. 

V. C. I. R., C.C.A., 131 F.2d 940. 
Findings held unsupported by evi¬ 
dence 

U.S.—C. I. R. V. Rosenheim, C.C.A., 
132 F.2d 677. 

11. U.S.—Colorado Nat, Bank of 

Denver v. C. L R., 69 S.Ct 48, 305 
U.S. 23, 83 L.Ed. 20—Buckmin¬ 

ster's Estate V. C. I. R., C.C.A., 147 

F.'2d 331—In re Kroger's Estate, C. 
C.A., 145 F.2d 901, certiorari de¬ 
nied 55 S.Ct. 915, 324 U.S 866, 89 
L.Ed. 1421—McGrew’s Estate v. C. 
I. R., C.C.A., 135 F.2d 158, 148 A- 
L.R. 1045—Northern Trust Co. v, 
C. I. R., C.C.A., 116 F.2a 96— 

Blakeslee v. Smith. C.C.A.Conn., 
110 F.2d 364—C. I. R. v. Sharp, C. 
C A,, 91 F.2d 804~Luscomb v. C 
I. R., C.C.A., 30 F.2d 818. 

Desire of transferor to avoid estate 

U.S.—Denniston v. C, I. R., C.C.A., 
105 F.2d 925. 

Evidence held insufficient to support 
finding 

U.S.—C. I. R. v. Hofheitner's Estate, 
C.C.A., 149 F.2d 733. 

12. U.S.—Wasserman v. €. I. R., G. 
C-A., 139 P.2d 778. 
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vivos was made,whether property was trans¬ 
ferred,^'^ whether there was consideration for a 
transfer,IS whether funds in a joint account were 
to be included in decedent’s g^ross estate for estate 
tax purposes,IS whether a corporation was used to 
avoid a surtax on individual shareholders,^*^ wheth¬ 
er the taxpayer hied a false or fraudulent return,^^ 
whether books were kept on the accrual basis,^^ 
whether the taxpayer had absorbed the entire proc¬ 
essing tax burden,20 whether the taxpayer had en¬ 
tered into a compromise agreement with the com¬ 
missioner of internal revenue,21 whether the tax¬ 
payer is entitled to a special assessment,22 whether 
certain transactions effected a liquidation of a cor¬ 
porate taxpayer’s subsidiaries,22 and whether a 


foreign corporation maintained an office or place 
of business in the United States.24 

§ 746. Persons, Corporations, and Associa¬ 
tions Liable 

Findings pertaining to whether a certain person, 
corporation, or association is liable for payment of 
taxes due, and the extent of such liability, will be sus¬ 
tained as conclusive by the reviewing court If they are 
supported by substantial evidence. 

Under the general rules discussed supra §§ 742- 
744, the reviewing court has refused to disturb 
findings pertaining to whether a certain person, 
corporation, or association is liable for pa 3 "ment of 
taxes due25 on income or profits derived from spe¬ 
cific sources or transactions,26 and the extent to 


13. U.S.—Tyson v. C. I. R., C.C.A., 
146 P.2d 50—^Wasserman v. C. I. 
R., CC.A., 139 F.2d 778—C. 1. R. v. 
McLean, C.C.A., 127 P.2d 942—C. I. 
R. V. O’Donnell, C.C.A., 90 F.2d 907, 
reversed on other grounds 58 S. 
Ct. 619, 303 XJ.S. 370, 82 L.Ed. 903, 
rehearing denied 58 S.Ct. 762, 303 
U.S. 669, 82 L.Ed. 1125. 

SujBacient delivery 

U.S.—Marshall v. O. I. R., C.C.A., 57 
F.2d 633, certiorari denied 53 S.Ct, 
20, 287 U.S. 631, 77 L.Ed. 539. 
Intent to naahe gift 
U.S.—Richardson v. C. I. R., C.C.A., 
126 F.2d 562, 140 A.L.R. 70'5. 
Agency for donor 

U.S.—Richardson v. C. I. R., supra. 
Time of gift 

U.S.—Larson v. G. I. R., C.C.A., 117 
F.2d 821. 

14. U.S.—Horst V. C. I. R., C.C.A,, 
150 F.2d 1, certiorari denied *66 S. 
Ct. 141. 

Transfer in trust 

U.S,—Esmonds v. C. I. R., C.C.A., 
90 F.2d 14, certiorari denied 58 S. 
•Ct. 32, 302 U.S. 713, 82 L.Ed. 551, 

15. U.S.—Stamler v. C. 1. R., C.C.A., 
145 F.2d 37. 

IG. U.S.—McGrew’s Estate v. 0. I. 
R., C.C.A., 135 F.2d 158, 148 A.L.R. 
1045. 

Whether community property 

Evidence, including showing that 
husband and wife in renting safe de¬ 
posit box in Arizona stated that they 
were holding contents as joint ten¬ 
ants with right of survivorship, and 
that signature cards signed by each 
when bank accounts were estab¬ 
lished provided that one account was 
payable to “Either or Survivor,” and 
the other was payable to either, war¬ 
ranted decision that entire property 
was includable in husband’s gross es¬ 
tate in computing federal est^ate tax 
on ground that spouses owned prop¬ 
erty as “joint tenants” and that 
property was not “community prop¬ 
erty.”—Greenwood v, G, I, R., C.C.A., 
134 F.2d 915. 


1 17. U.S.—Whitney Chain & Mfg. Co. 

I V. C. I. R., C.C.A., 149 P.2d 936— 
1 Transportation Service Associates 
V C. L R., C.C.A., 149 P.2d 354— 
Gibbs & Cox V. C. I. R., C.C.A., 147 
P.2d 60—^W. H. Gunlocke Chair Co. 
V. C. I. R., C.C.A., 14‘5 F.2d 791— 
McCutchin Drilling Co. v. C. I. R., 
C.C.A.Tex., 143 F2d 4’SO—Medical 
Arts Hospital of Dallas v. C. I. R., 
C.C.A.Tex., 141 F.2d 404—Tnco 
Products Corporation v. C. I. R., G. 
C.A., 137 F.2d 424, certiorari denied 
64 S.Ct. 369, 320 U.S. 799, 88 L.'Ed. 
482, rehearing denied 64 .S.Ct. 484, 
321 U.S, 801, 88 L,Ed. 1088—Bec- 
ton, Dickinson & Co. v. C. I. R., C. 
C.A., 134 F.2d 354—Chicago Stock 
Yards Co. v. C. I. R., C.C.A., 129 
F.2d 937, reversed on other 
grounds 63 S.Ct. 843, 318 U.S. 693, 
•87 L.Ed. 1086—Olin Corporation v. 
C. I. R., C.C.A., 128 F.2d 185—Wil¬ 
son Bros, & Co. v. C. 1. R., C.C.A., 
124 F.2d 606—United Block Co. v. 
Helvering, C.C.A., 123 F.2d 704, 

certiorari denied United Block Co. 
V. C. I. R., 62 S.Ct. 797, 315 U.S. 
813, 86 L.Ed. 1211—J. M. Perry 
& Co. V. C. I. R., C.CA., 120 F.2d 
123 —Mead Corporation v. C. I. R, 
C.C.A., 116 F.2d 187—Almours Se¬ 
curities V. a I. R., C.C.A., 91 F.2d 
427, certiorari denied '58 S.Ct. 476, 
302 U.S. 765, 82 L.Ed 594, rehear¬ 
ing denied 58 S.Ct 52-5, 303 US. 
666, 82 L.Ed. 1123—C. 1. R. v. Cecil 

B. De MUle Productions, C.C.A., 90 
F.2d 12, certiorari denied Helver¬ 
ing V. Cecil B. De Mille Produc¬ 
tions, 58 S.Ct. 32, 302 U.S. 713, 82 
L.Ed. '551. 

18. U..S.—^Humphreys v. €. I. R., C. 

C. A., 125 F.2d 340, certiorari de¬ 
nied 63 S.Ct. 28, 317 U.S. 637, 87 
L.Ed. 513—Maddas v. C. I. R., C. 
C.A., 114 F.2d .548—Kenney v. C. I. 
R., C.C.A.:La., Ill P.2d 374. 

D.C.—Roerich v. Helvering, 13 6 F. 
2d 39, 73 A'pp.D.C. 13, certiorari 
denied 61 S.Ct 740, 312 U.S. 700, 
86 L.Ed. 1134. 


I C. I. R., C.C.A., Ill F.2d 330, cer¬ 
tiorari denied 61 S Ct 22, 311 U.S. 
665, 85 LEd. 426. 

20. U.S.—Cotan Corp. v. C. I. R., C 
C.A., 147 F.2d 509. 

21. U.S.—Hanby v. C. I. R., C.C.A,, 
67 F2d 125. 

22. U.S.—Garrow, MacClain, & Gar- 
row V. Bass, C.C.A.Tex., 88 F.2d 
574, certiorari denied 58 S.Ct 15, 
302 U.S. -697, 82 L.Ed. 538—Pey- 
tona Lumber Co. v. C. I. R., C.C.A., 
65 P.2d 27, 85 A.L R. 148, certiorari 
denied 53 S.Ct 15, 287 U.S. 612, 77 
L.Ed. 532—Standard Rice Co. v. C. 
I. R., C.C.A., 41 F.2d 481. 

23. U.S.—C. I. R. V. American Lib¬ 
erty Oil Co., C.C.A.Tex., r27 F.2d 
262, certiorari denied American 
Liberty Oil Co. v. C. I. R., 63 S.Ct 
43, 817 U.S. 648, 87 L.Ed. 622. 

24. U.S.—C. I. R. v. Scottish Amer¬ 
ican Inv. Co., 65 S.Ct 169, 323 U.S. 
119, 89 L.Ed. 113. 

25. U.S.—Sample Furniture Shops 
V. G. I. R., Q.C.A., 123 F.2d 90. 

20. U.S.—^C. I. R. V. Court Holding 
Co., Fla., 65 S.Ct 707, 324 U.S. 331, 
89 L.Ed. 981—Liberty Service Cor¬ 
poration V. a I. R., C.C.A., 77 F.2d 
94—Helvering v. Ackerman, C.C.A., 
71 P.2d 586, followed in Helvcring 
V. Harris, 71 F.2d 590. 

Anmiity payments received, by di¬ 
vorced woman 

On taxpayer's petition to review 
decision of tax court holding that 
payments, received by taxpayer from 
an insurance company under an an¬ 
nuity contract purchased by taxpay¬ 
er’s former husband after taxpayer 
obtained a Texas divorce decree, 
which was silent as to support and 
maintenance, were properly includ¬ 
ed in taxpayer's gross income, where 
taxpayer claimed that payments 
should have been Included in hus¬ 
band’s taxable income, taxpayer’s 
evidence that under Texas law hus¬ 
band had a continuing obligation to 
provide for taxpayer’s support and 
that payments were received in dis- 


19. U.S.—^Hygienic Products Co. v. 
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which the individual, corporation, or association is 
liable.^'^ Findings o£ this nature which, when sup¬ 
ported by substantial evidence, have been held to 
be conclusive include findings as to whether a cor¬ 
poration rather than its shareholders was taxable 
for the gains from a sale of property,^8 whether 
corporate form could be disregarded and the rule 
of constructive receipts applied,29 w’hether the set¬ 
tlor of a trust has retained incidents of ownership 
or continued to possess the economic benefits of the 
fruits of property placed in trust so as to be liable 
for the tax on the income,20 whether income was 
derived from community or separate property,21 
whether a business was conducted as a partner- 
ship,22 whether a business organization was taxa¬ 
ble as an association or a corporation,23 whether 


income from investment' trusts was taxable as in¬ 
come from associations,2^ and whether a company 
was taxable as a personal service corporation.25 

§ 747. Incomes Taxable 

Findings as to the receipt of taxable income and 
the amount thereof are conclusive if supported by sub¬ 
stantial evidence. 

Under the general rules discussed supra §§ 742- 
744, the reviewing court has refused to disturb 
findings relative to issues pertaining to whether a 
certain person or corporation has received any tax¬ 
able income,26 or has received taxable income from 
a particular transaction or source,27 the amount of 
a taxpayer’s entire taxable income28 or the amount 
derived from a particular transaction or source,2 9 


charge of such obligation was in¬ 
sufficient to establish that presump¬ 
tively correct decision of board was 
erroneous.—Pearce v. C. I, R., C.C.A., 
120 P.2d 228, affirmed 62 S.Ct. 754, 
31-5 U.S. 543, 86 L.Ed. 1016. 

27. U S.—C I. R. V. Merchants Nat. 
Bldg. Corporation, C.C.A., 131 F. 

2d 740—Mead v. C. I R., C.C.A. 
Ala., 131 F.2d 323, certiorari de¬ 
nied 63 set. 851, 318 U.S. 777, 87 
L.Ed. 114 6—TTardy v. C. I. R., C.C. 
A., 125 F.2d '863—Whiteley v. C. 1. 

R. , CO \ , F.2d 782, certiorari 
denied 62 S.Ct. 110, 314 U.S. 657, 86 
L.Ed. 527. 

2a U.S.—C. I. R. V. Court BColding 
Co., Fla., 6.5 S.Ct. 707, 32 4 U.S. 331, 
89 LEd. 981—Motor Coach Co. v. 
O. I. R., C.C.A., 135 P.2d 840. 

29. U.S.—Consumers Const. Co. v. 
C. I. R., C.C.A., 94 F.2d 731, cer¬ 
tiorari denied 58 S.Ct. 1046, 304 

U. S. 577. 82 L.Ed. 1540. 

30. U.S.—Edison v. C. I. R„ C.C.A., 
148 F.2d 810, certiorari denied 66 

S. Ct, 25—Funston v. C. I. R., C.C. 
A,, H8 F.2d 805—Stockstrom v. C. 
I. R., C.C.A., 148 F.2d 491, cer¬ 
tiorari denied 66 S.Ct. 23^—Miller 

V. C. I. R., C.C.A., 147 P.2d 189— 
C. I. R. V. Katz, C.C.A,, 139 F.2d 
107—Willia,m.son v. C. I. 11,, C.C. 
A., 13'2 F.2d 489—C. I. R. v. Ar¬ 
mour, C.C.A., 126 F.2d 467. 

31. U.S.—C. I. R. V. Hyman, C.C.A., 
1.35 F.2d 49—Lucas v. C. I. R., C. 
C.A., 134 P.2d 319—Hardy v. C. 1. 
R., C.C.A., 127) F.2d 863—Johnson 
V. C. I. R., C.C.A., 88 F.2d 952— 
Shea V. C. I. R., C.C.A., 81 F.2d 
937. 

runds deposited iai Joint account 

Tax court’s finding that Income 
from property held in husband's 
name was community property and 
hence taxable to husband, not prop¬ 
erty held in joint tenancy, was sup¬ 
ported, although funds invested in 
the property were once deposited in 

47 O.J.S.—62 


loint bank account.—Redder v. C. I. 
P , C.C.A., 60 P.2d -S66. 

32. U.S.—Supornick v. C. 1. R., C.C. 
A., 150 F.2d 110—Mead v. C. I. R, 
C.C.A.Ala., 131 F.2d 323, certiorari 
denied 63 S.Ct, 851, 318 U.S. 777, 
87 LEd. 1146—C I. R. v Horse¬ 
shoe Lease Syndicate, C.C.A.Tex., 
110 P.2d 748, certiorari denied Hel¬ 
vering V. Horseshoe Lease Syndi¬ 
cate, 61 S.Ct. 24, 311 U.S. 666, 8'5 
L.Ed. 427. 

Partnership between husband and 
wife 

Evidence was held to sustain a 
finding that a partnership between 
husband and wife did not exist and 
that the husband was taxable with 
the entire income from the busi¬ 
ness.—C. L R. V. Tower, 66 S.Ct. 
522—Miller v. C. I. R., C.C.A., 150 
P.2d 823—Doll v. C. I. R., C.C.A., 149 
P.2d 239, certiorari denied 66 S.Ct. 
30—Lusthaus v. C. I. R., C.C.A., 149 
F.2d 232, affirmed 66 S.Ct. 539— 
Wald burger v. Helvermg, C.C.A., 131 
F.2d 598. 

33- U.S.—Poplar Bluff Printing Co. 
V. C. I. R., C.C.A., 149 F.2d 101'6— 
•Coast Carton Co. v. C. I. R, C.C.A., 
149 F.2d 739—C. I. R. v. Horseshoe 
Lease Syndicate, C.C.A.Tex., 110 P. 
'2d 748, certiorari denied Plelvering 
V. Horseshoe Lease Syndicate, 61 
S.Ct. 24, 311 U.S. 666, 85 L.Ed. 427. 

34. U.S.—'C. I. R. V. Chase Nat. 
Bank of City of New York, C.C.A., 
122 F.2d 540, 144 A.X-..R. 1043. 

35. U.S.—C. I. R. V. Isaac Winkler 
& Bro. Co., C.C.A., 63 F.2d 580. 

Capital as income-producing factor 
Where a company was seeking 
classihcation as a personal service 
corporation, evidence was held to 
sustain a finding that the corpora¬ 
tion's capital was a material income- 
producing factor.—Prey Bros. Live 
Stock Commission Co. v. C. 1. R., C. 
C.A., 36 P.2d 326—Denver Live Slock 
Commission Co. v. C. L R., C.C.A., 29 
1 F.2d 543. 


Examination of stipulated facts 
Court, reviewing determination of 
tax court -that taxpayer was not per¬ 
sonal service corporation, must ex¬ 
amine stipulated facts.—St. Paul Ab¬ 
stract Co. V. C. I. R., C.C.A., 32 F.2d 
225. 

3S. U.S.—Great West Printing Co. 
V. C. I. R., C.C.A., 60 F.'2d 749. 

37. U.S.—Edmond Weil, Inc. v. C. 
I. R, C.C.A., 150 P.2d 950—Meurer 
Steel Barrel Co. v. C I. R, C C A., 
144 F 2d 282, certiorari denied 65 
S.Ct. 864, 324 U.S. '860, 89 LEd. 
1417, rehearing denied 65 S.Ct. 
1182, 325 U.S. 892, 89 L.Ed. 2004— 
National Weeklies v. C. I. R., C.C. 
A., 137 P.2d 39—Boudreau v. C. I. 
R., C.C.A.La., 134 P.2d 360. 

D.C.—Roerich v. Helvering, 115 F. 
2d 39, 73 A'pp.D'C. 13, certiorari de¬ 
nied '61 S.Ct. 740, 312 U.S. 700, 8'5 
L.Ed. 1134. 

Pasmicnt for services outside United 
States 

U.S.—C. I. R. V. Piske's Estate, C.C. 
A,, 12i8 P.2d 487, certiorari denied 
Fiske's Estate v. C. I. R., 63 S.Ct. 
63, 317 U.S. 635, 87 L.Ed. '51'2. 
Money received in settlement of ac¬ 
tion 

U. S.—Arcadia Refining Co. v. C. 1. 
R., C.C.A.Tex., 118 P.2d 1010. 
Evidence held insufficient to sup¬ 
port finding that taxpayer derived a 
profit from a transfer.—Schoenheit 

V. Lucas, C.C.A., 44 F.2d 476. 

38. U.S.—O’Dwyer v. C. I. R., C.C. 
A.La., 110 F.2d 925. 

39. U.S.—National Weeklies v. C. I. 
R., C.C.A., 137 P.2d 39—Theatre 
Inv. Co. V. C. I. R., C.'aA., 119 P 2d 
477—Superheater Co. v. C. I. R., 
C.C.A., 38 P.2d 69. 

Cost basis for calculating gain 
U.S.—Budd International Corp. v. C, 
1. R., C.C.A., 143 P.2d 784, certio¬ 
rari denied 65 S.Ct. 662, 323 U.S. 
802, 89 L.Ed. 640. 
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and the year in which certain income was realized. 
Findings of this nature which, when supported by 
substantial evidence, have been held to be conclu¬ 
sive include findings as to whether certain property 
was transferred or received as a gift,^i whether a 
corporation’s pa}nnents to stockholders constituted 
the distribution of a taxable dividend,whether 
the purchase by a corporation of its own bonds for 
less than par value was for the purpose of retire¬ 
ment with a resulting taxable income,^^ whether 
an exchange was made for property to be held for 
investment within tax free exchange provisions of 
the statute,whether profits from a transaction 
were taxable as ordinary income or as capital 
gains,45 whether dissolution of a corporation was 
contemplated at the time of the transfer of its as¬ 
sets to a trustee,45 whether gains were taxable as 
gains on sales of property held by the taxpayer pri¬ 
marily for sale to customers in the ordinary course 
or trade or business,47 whether money received 


was an advanced royalty on a mineral lease,48 
whether recoupment of previous losses was taxa¬ 
ble as a capital gain,49 whether certain credits were 
taxable as income,^^ and whether incomes of at¬ 
torneys retained by the state were exempt from 
taxation as income received by state employees.^i 

§ 748. Deductions 

Factual findings of the tax court which are suppo'Pted 
by substantial evidence, on the issue whether the tax¬ 
payer has established the right to a deduction and the 
amount of the deduction to which he is entitled, are 
binding on the reviewing court. 

In accordance with the general rules, discussed 
supra §§ 742-744, factual findings of the tax court 
which are supported by substantial evidence^ on 
the issue whether the taxpayer has established the 
right to a deduction and the amount of the deduc¬ 
tion to which he is entitled, are binding on the re¬ 
viewing court,and, according to the decisions 


■40. U.S.—Harding” Glass Co. v. O. I. 
R., O.C.A., 142 F.2d 41—Hunter v. 
a I. R., C.C.A.La,, 140 F.2d 054— 
Farrell v. C. I. R., C.C.A.Tex., 134 
F 2d 193, certiorari denied 64 S.Ct. 
47, 320 U.S. 745, 88 L.Ed. 442— 
Ariel Realty Co. v. C. I. R., C.C.A., 
115 P2d 659—^National Grocery 
Co. V. C. I. R, C.C.A., 111 P.2d 
328—Shapiro v. C. I. R., C.C.A., 
108 F.2d 316. 

Dividends 

U.S.—C. I. R. V, Cohen, C.C.A.Tex., 
121 F.2d 318. 

Interest credited on hooks 
U.S.—C. I. R. V. Arnold, C.C.A., 147 
F.2d 23—Lawrence v. C. I. R., C.C. 
A., 143 F.2d 456. 

41. U.S.—C. I. R. V. Wemyss, 65 S. 
Ct. 652, 324 U.S. 303, 89 L.Ed. 958. 
156 A.L.R. 102'2—Countway v. C- 
I. R., C.C.A., 127 F.2d 69. 

42. U.S.—Regensburg- v. C. I. R., C. 
C.A., 144 P 2d 41, certiorari denied 
6*5 S.Ct. 272, five cases, 323 U.S. 
783, 89 L.Ed. 625—C. I. R. v. Co¬ 
hen, C.C.ATex., 121 F.2d 348—Tate 
V. C. 1. R., C.C.A., 97 F.2d 658, cer¬ 
tiorari denied 59 S.Ct 106, two 
cases, 305 U.S. 639, S3 L Ed. 412. 

Cancellation of stockholders’ debts 
U.S.—Allen V. C. I, R., C.C.A., 117 
F.3d 364. 

Stock redemptions 

U.S.—De Nobih Cigar Co. v. C. I. R., 
C.C.A., 143 F.2d 436—Vesper Co. 
V. C. I. R., C.C.A., 131 F.-2d 200— 
Hirsch V. C. I. R,, C.C.A., 124 P.2d 
24—Pfeiffer v. C. I. R., C.C.A., 38 
F.2d 3, afilrmed '58 S.'Ct. 159, 302 
US. 247, 82 L.Ed. 231—Holmby 
Corporation v. C, I. R., C.C.A., 83 
F.2d 548 —Brown v. O. I. R., C.C. 
A., 79 F.2d 73—C. I. R. v. Cham¬ 
pion, aC.A., 78 F.2d 513—C. I. R. 


V. Cordingley, C C.A., 78 F.2d 118— 
Randolph v. C. I. R., C.C.A., 76 P. 
2d 4 72, certiorari denied Randolph 
V. Helvering, 56 S.Ct 116, 296 U.S. 
599, 80 L.Ed. 425, and Helvering 
V. Randolph, 56 S.Ct 125, 296 U.S. 
■600, 80 L.Ed. 425—C. 1. R. v. Bab- 
son, C.C.A., 70 P.2d 304, certiorari 
denied Helvering v. Babson, .55 S. 
Ct 107, three cases, 293 U.S. 571, 
79 L.Ed. 669. 

43. U.S.—Tennessee Consol. Coal 
Co. V. a I. R., qC.A., 145 F.2d 631. 

44. U.S.—Regals Realty 'Co. v. C. I. 
R., C.C.A., 127 P.2d 931. 

Evidence held insufficient to sup¬ 
port tax court’s finding that portion 
of condemnation award was invested 
in other similar property, so as to 
exempt such portion from income 
tax under the statute permitting 
nonrecognition of gam or loss in 
case of involuntary conversions of 
property if amount received is ex¬ 
pended in acquisition of other simi¬ 
lar property.—C. I. R. v. Plushing- 
side Realty Co., C.C.A., 149 F.2d '572, 
certiorari denied Flushingside Real¬ 
ty & Const. Co. V. C. I. R., 66 S.Ct. 
93. 

45. U.S.—Gruver v. C. I. R., C.C.A., 

' 142 P.2d 363. 

48. U.S.—C. I. R. V, Merchants Nat. 
Bldg. Corporation, C.'C.A.Ala., 131 
P.2d 740. 

47. U.S.—Greene v. C, I. R., C.C.A. 
Tex., 141 F.2d 645, certiorari de¬ 
nied 65 S.Ct. 4‘5, 323 U.S. 717, 89 
L Ed. 577—U. S. v. Robinson, C.C. 
A.Tex., 129 F.2d 297. 

48. U.S.—West V. C. I. R., C.C.A. 
Tex., I'oO F.2d 723, certiorari de¬ 
nied 66 S.Ct. 488, rehearing denied 
66 S.Ct. '679, first case, certiorari 
denied 66 S.Ct. 489, first and sec- 
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I ond cases, rehearing denied '66 S. 
Ct. 679, second and third cases. 
Certiorari denied 66* S.Ct. 489, 
third case, rehearing denied 66 S. 
Ct. 680. 

49. U.S. — Robson v. C. I. R., Minn., 
64 S.Ct. 239, 320 US. 489, 83 L 
Ed. 248, rehearing denied 64 S.Ct. 
495, 321 U.S. 231, 88 L.Ed. 691, 
mandate conformed to, C.C.A., Hel¬ 
vering V. Collins’ Estate, 142 P.2d 
454, and Helvenng v. Dobson, 142 
P.'2d 454, two cases. 

50. U.S.—Rogers v. C. I. R., C.C.A., 
Ill P.2d 987. 

51. U.S.—Lohman v. C. I. R., C.C.A., 
133 F.2d 977—Burnet v. Livezey, 
C.C.A., 48 F.2d 159. 

52. U.S.—Bingham’s Trust v. C. I. 

R. , 65 S.Ct 1232, 325 U.S. 365, 89 
L.Ed. 1670—Dixie Pine Products 
Co. V. C. I. R., 64 S.Ct. 364, 320 U. 

S. 516, ’88 L.Ed. 270—Burchenal v. 

C. L R., C.C.A., 150 F.2d 482— 
Beaudry v. C. I. R., C.C.A., 1'50 P. 
2d 20—Missouri-Kansas Pipe Lino 
Co. V. C. I. R., C.'C.A., 148 P.2d 
460—Jane way v. C. I. R., C.C.A., 
147 F,2d 602—Cooperstown Corpo¬ 
ration y. C. I. R., C.C.A., 144 F,2d 
693, certiorari denied 65 S.Ct 131, 
323 U.S. 772, 89 L.Ed. 618—Lenox 
Clothes Shops v. C. I. R., C.'C.A., 
139 P.2d 56—Claridge Apartments 
Co. V. C. L R., C.'C.A., 3 38 F.2d 
962, reversed on other grounds 65 
S.Ct. 172, 323 U.S. 141, 89 L.Ed. 
139—Green v. C. I. R., C.C.A.,, 133 
P.2d 76—Reed v. C. I. R., C.C.A., 
129 F.2d, 908—Sportwear Hosiery 
Mills V. 'C. I. R., C.C.A., 129 F.2d 
376—Connelly v. 'C. I. R., C.C.A., 
121 P.2d 686—General Tool & En¬ 
gineering Co. V. C. I, R., C.C.A., 
120 F.2d 11—Friend v. C. I. R., C. 
C.A,, 119 F.2d 969—^Cooperative 
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on the question will be accepted by it,53 but 
findings on this issue are not binding if they are 
not based on substantial evidence,or if the prop¬ 
er criterion for determining the right to the de¬ 
duction is not used.55 The reviewing court’s func¬ 
tion is not to weigh the evidence to determine 
whether the deduction should have been granted or 
denied,^® and it can substitute its judgment only if 
the tax court fails to exercise real discretion or 


commits an error of law in its exercise.^ 

On the issue of the right to a deduction, findings 
of the tax court on a large variety of questions of 
fact have been accepted by the reviewing court as 
sufficiently sustained by the evidence,including 
findings as to deductions for depreciation,^^ fop 
depletion of mining property,for interest pay¬ 
ments,or for salaries paid to employees or cor¬ 
porate officers of the taxpayer findings as to 


Pub. Oo. V. C. I. R., C.CA., 115 F. 
2d 1017—Allen-Bradley Co. v. C. I. 
R., C.C.A., 112 F.2d 333—Morton 
V. C. I. R, CC.A., 112 F.2d 320— 
C. I. R. V. Johnston, C.C.A., 107 F. 
2d 8S3—Imperial Type Metal Co. 
V. C. I. R., C.C.A., 106 F.2d 302— 
C. I. R. V. Behan, C.C.A., 90 F.2d 
609—iLauriston Inv. Co. v. C. I. R., 
CCA., 89 F.2d 327—Simms Oil Co. 
V. C. I. R., C.C.A, 74 F.2d '561, cer¬ 
tiorari denied Simms Oil Co. v. 
Helvering, 55 S.Ct. 829, 295 U.S. 
7'50, 79 L.Ed. 1694—Gould Paper 
Co. V. C. I. R, CC.A., 72 F.2d 698 
—Emerald Oil Co. v. C. I. R., C.C. 
A., 72 P.2d 681—Plelvering v. Ack¬ 
erman, CCA., 71 F.2d 686, fol¬ 
lowed in Helvering v. Harris, 71 
P.2d 590—U. S. V. Tillinghast, C.C. 
A.R.I., 69 F.2d 718—Gloyd v. C. I. 
R., C.C..A., 63 F.2d 649, certiorari 
denied 54 S.Ct. 52, 290 U.S. 633, 78 
L.Ed. 551—Hershey Mfg. Co. v. C. 
I. R., C.C.A., 43 F.2d 298—Royal 
Packing Co. v. Lucas, C.C.A., 38 F. 
2d 180. 

s53. U.S.—Bennett v. C. I. R., CC.A., 

139 P.2d 961—Byrnes v. C. I. R., C. 
C.A., 128 F.2d 616—Thompson v. 
C. I. R., C.C.A., ri5 P.2d 661—Hel¬ 
vering V. Johnson, C.C.A., 104 F.2d 
140, arnrmed 60 S.Ct. 293, 308 U.S. 
'523, 84 I^.Ed. 443, motion granted 
60 S.Ct. 584—C. I. R. v. Field, CC. 
A., 67 F.2d 876—F. M. Hubb^ll 

Son & Co. V. Burnet, C.C.A., 61 F. 
2d 644, certiorari denied '52 S.Ct. 
41, 284 U.S. 664, 76 L.Ed. 563. 

D.C.—Pottash Bros. v. Burnet, '50 F. 
2d 317, 60 App.D.C. 167, followed 
in Pottash v. Burnet, 60 F 2d 321, 
•two cases, 60 App.D.C. 171. 
Practice adopted with reference to 
deductions 

Practice adopted by tax authori¬ 
ties with reference to claimed deduc¬ 
tions from inventory at market val¬ 
ue will not be disturbed unless clear¬ 
ly unlawful.—Industrial Lumber Co.' 
V. C. I. R., CCA,, 68 P.2d 123. 

54. U.S.—Cooperative Pub. Co. v. C. 
I, R„ C.O.A., 115 F.2d 1017— 

Faulkner v. C. I. R„ C.Q.A., 112 F. 
2 d 9'87—Tonnessee-Arkansas Grav¬ 
el Co. V. C. I. R., C.C.A., 112 P.2d 
508—^Ann Arbor R, Co. v. C. I. R., 
C.C.A., 97 F.2d 343—Tait v. C. I. 
R., C.C.A., 78 F.2d 193—Heywood 
Boot & ^ho© Co. v. C. 1. B., C.C. ^ 


A., 76 F.2d 586—B. F. Sturtevant 
Co. V. C. I. R, C.C.A., 75 F 2d 316. 
Credit on undistributed profits 

(1) Evidence did not sustain tax 
court decision, denying statutory 
credit to corporate taxpayer in com¬ 
puting tax on its undistributed net 
income on ground that it was not 
prohibited by written contract from 
declaring dividends on its common 
stock, based on finding that taxpayer 
possessed sufficient financial ability 
to pay into its sinking fund a requi¬ 
site amount which would have freed 
it from contract restrictions against 
•paying dividends on such stock.— 
Philadelphia Record Co. v. C. I. R., 
C.C.A., 145 F.2d 613. 

(2) Where corporate taxpayer 
claimed statutory credit against in¬ 
come on which undistributed profits 
tax is imposed on ground -that pay¬ 
ment of dividends before payment 
of a particular debt was expressly 
restricted by contract executed be¬ 
fore May 1, 1936, evidence did not 
support conclusion of tax court that 
there was a mutual waiver of con¬ 
tract and that waiver deprived tax¬ 
payer of credit.—'Coca Cola Bottling 
Co. of Blytheville, Ark., v. C. I. R., 

C. C.A., 127 F.2d 430. 

55. U.S.—San Joaquin Brick Co. v. 
C. I. R., C.C.A., 130 F.2d 220— 
Clinton Cotton Mills v. C. I. R, C. 
C.A., 78 F.2d 292—B. F. Sturtevant 
Co, V. C. T. R., CC.A., 75 F.2d 316 
—379 Madison Ave, v. C. I. R., C.C. 
A., 60 F2d 68. 

D. 'C.—Davidson Grocery Co. v. Lucas, 
37 F.2d 806, 69 App.D.C. 176. 

56. U.S.—Superior Coal Co. v. C. I. 
R., C.C.A., 145 P.2d 607, certiorari 
denied 65 S.Ct 913, 324 U.S. 864, 
89 L.Ed. 1420, motion denied 65 S. 
Cl. 1565, 325 U.S. 896, 89 L.Ed. 
2007. 

Requirement of proof 

If a taxpayer fails to present sub¬ 
stantial evidence on every point nec¬ 
essary to ontitlo him to deductions 
claimed, the circuit court of appeals 
on petition for review of determina¬ 
tion of tax court must hold against 
the allowance of deductions and in 
doing so the court is not considering 
proof or weighing the evidence.— 
San Joaquin Brick Oo. v. C. I. R., C. 
GA., 180 F.2d 220. 

57. 0.S.—Rugel V. C. 1. R., C.C.A., 
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127 F.2d 393—Rhode Island Hospl- 
tal Trust Co. v. C. I. R., C.C.A., 
29 P.2d 339. 

Review dependent on whether ques¬ 
tions are of law or of fact see su¬ 
pra § 733. 

58. U.S.—Barnhart-Morrow Consol, 
v. C. I. R., C.C.A., 150 P,2d 285— 
Coast Carton Co. v. C. L R., C.C.A., 
149 P.2d 739—Ketcham v. C. I. R., 
C.C.A., 142 F.2d 996—C. 1. R. v. 
Robertson’s Estate, C C.A., 141 F. 
2d 855—Bennett v. C. I. R., C.C.A, 
139 F.2d 961—Hoboken Land & Im¬ 
provement Co. V. C. I. R, C C A, 
138 F2d 104—National Weeklies 
V. C. I. R., C.C.A., 137 F.2d 39— 
Detroit Edison Co. v. C. 1. R., C. 
C.A., 131 P.2d 619, affirmed 63 S. 
Ct. 902, 319 U.S. 98, 87 L.Ed. 1286 
—Mack V. C I. R., C.C.A., 129 P. 
2d 598—Standard Oil Co. v. C. I. 

R. , C.C.A., 129 P'^d 363, certiorari 
denied 63 S.Ct 261, 317 U.S. 688, 
87 L Ed. 551, rehe^r’ng denied 63 

S. Ct. 1323, 319 U.S. 784, 87 L.Ed. 
1727—Rugel v. C. I. R., C.C.A., 127 
P 2d 393—^Lumaghi Coal Co. v. 
Helvering, C.C.A., 124 F 2d 645— 
Theatre Inv. Co. v. C. I. R., C.C.A., 
119 P.2d 477—C. I. R. v. C. A. Sporl 
& Co., C.C.A.La., 118 F.2d 283— 
First-Mechanics Nat. Bank of 
Trenton v. C. I. R., C.C.A., 117 P.2d 
127, 132 A.L.R. 14'59—Helvermg v. 
Northern Pacific Ry. Co., C.C.A., 
105 P.2d 730—Mitchell v. C. I. R., 
C.C.A., 48 F.2d 697, certiorari de¬ 
nied 52 S.Ct 25, 284 U.S. 646, 76 
L.Ed. 549. 

59. U.S.—Gloyd v. C, I. R., C.C.A., 
63 P.2d 649, certiorari denied 54 
S.Ct '52, 290 U.S. 633, 78 L.Ed. 
'5‘51—Moraine Hotel Co. v. C. I. R., 
C.C.A., 41 F.2d 725. 

Finding held unsupported 

U.S.—Clinton Cotton Mills v. C. t R.. 

C.C.A., 78 P.2d 292. 

GO. U..S.—Merle-Smith v. C. I. R., C. 
C.A., 42 P.2d '837, certiorari denied 
C. I. R. V. Merle-Smith, 51 S.Ct 
■182, 282 U.S. '897, 76 .L.Ed. 791, 
and C. I. R. v. Fowler, .51 S.Ct 
182, 282 U.S. 898, 75 L.Ed. 791. 

61. U.S,—Miller v. C. I. R., CC.A., 
160 F.2d 823—E, Wagner & Son v. 
C. 1. R., C.C.A., 93 P.2d '816. 

62. U.S.—Miller Mfg. Co. v. C. I. B.. 
•C.CA., 149 F.2d 421—In re Rae's 
Estate, C.'C.A., 147 F.*2d '204—Fritz- 
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whether or not a transaction constituted a debt ow¬ 
ing to the taxpayer findings as to the worthless¬ 
ness of a realty interest,®'^ of corporate stocks^^ 
or bonds,or of a debt due the taxpayer and 
findings as to the time at which a loss occurred or 


property became worthless. 

Other findings on the issue of the right to a de¬ 
duction which have been accepted as sustained by 
the evidence include findings as to whether a trans¬ 
action was a transfer or sale,®^ whether sale of 


in^er Co. v. C. I. R., C.C.A., 139 F. 
2d 486—^Helvering v. Superior 
Wines & Liquors, C.C.A., 134 F.2d 
373—Crescent Bed Co. v. C. I. R., 
C.C.A.La.. 133 F.2d 424—Sportwear 
Hosiery Mills v. G. I. R*, C.C.A., 
129 F.2d 376—-Lydia B. Pinkham 
Medicine Co. v. C. I. R, C.C.A,, 128 
F.2d 9S6, 145 A.L.R. S27, certiorari 
denied 63 S Ct. 80, 317 U.S. 675, S7 
L.Ed. *542—Long Island Drug Co. 
V. C. I. R., C.C.A., 111 F,2d 593, cer¬ 
tiorari denied 61 S Ct, 49, two cas¬ 
es, 311 US. 680, 8‘o L.Ed. 438— 
A. David Co. v. Grissom, C.C.A.N. 
C., 64 F.2d 279. 

DistriTbtttiou of profits 

Evidence sustained finding that 
c<»mpensation to corporate officers 
was in reality distribution of prof¬ 
its.—Marble & Shattuck Chair Co. v. 
C. I. R., C.C.A., 39 F.3d 393. 
CJon-oltLsiveness of finding 

A finding of the tax court as to 
the reasonable compensation for tax¬ 
payer's officers or employees which 
the taxpayer is entitled to deduct 
as expenses is binding on appeal if 
.supported by substantial evidence.— 
Miller Mfg. Co. v. C. 1. R.. C.C.A., 149 
F.2d 421—In re Rae's Estate, C.C.A., 
147 F.2d 204—^Helveriiig v. Superior 
Wines & Liquors, C.C.A., 134 F.2d 
373—L. <& C. Mayers Co. v. C. I. R., 
C.C.A., 131 F.2d 309, certiorari de¬ 
nied L. & C. Mayers Co. v. Helver¬ 
ing, 63 S.Ct. 770, SI'S U.S. 773, -87 L. 
Ed, 114 3—Lydia E. Pinkham Medi¬ 
cine Co. V. C. I. R, C.C.A,, 128 F.2d 
9S6, 145 A.L.R. 827, certiorari denied 
'63 set. 80, 317 U.S. 675, 87 L Ed. 542 
—Doernbecher Mfg. Co. y. C. I. R., 
C.C.A., '95 F.2d 296~E. Wagner & 
Son V. C. I. R., CC.A., 93 F.2d 816— 
Sunset Scavenger Co. v, C. I. R., C. 
C.A., 84 F.2d 4'53—Tumwater Lum¬ 
ber Mills Co. V. C. I. R., C.C.A., '65 
F.2d 675—General Water Heater 
Corporation v. C. 1. R., C.C.A., 42 F. 
2d 419. 

<<63. U.S.—Cohen v. C. I. R., C.C.A, 
148 F.2d 33G—Reading Co. v. C. L 
R., C.'C.A., 132 F.2d 306, certiorari 
denied 63 S.Ct. 854, 318 U.S. 778, 
87 L.Ed. 1146. 

Absence of finding 

It was the exclusive province of 
the tax court to determine whether 
debt sought to be deducted by tax¬ 
payer from gross income as a bad 
debt existed in fact, and circuit 
court of appeals reviewing a deci¬ 
sion of the tax court could not make 
a finding on that question, notwith¬ 
standing tax court made no finding 
Its to existence of a debt, and evi¬ 


dence warranted a finding.—Allen- 
Bradley Co. v. C. I. R.. C.C.A., 112 
F.2d 333. 

Evidence held insnfiacient to snstain 
finding 

U.S.—^W. P. Young, Inc. v. C. I. R., 
120 P.2d 159. 

64. U.S.—Superior Coal Co. v. C. L 
R, C.C.A., 145 F2d 597, certiorari 
denied 65 S.Ct. 913, 324 U.S. 864, 
89 L.Ed. 1420, motion denied 65 S. 
Ct. 1565, 325 U.S. 896, 89 L.Ed. 
2007—Helvering v. Gordon, C.C.A., 
134 F.2d 685. 

Findings as to value of property 
generally see infra § 749. 

65. U.S.—Coyle v. C. I. B., C.C.A., 
142 F.2d 5-80. 

Evidence held insufficient to sustain 
finding 

D.C.—Van Clief v. Helvering, 135 F. 
2d 254, 77 U.S.App.D.C. 337. 

66. U.S.—Lehman v. C. I. R., C.C. 
A., 129 F.2d 288—Wilson Bros. & 
Co. V. C. I. R., C.C.A., 124 F.2d 606. 

67. U.S.—General Securities Co. in 
Nashville, Tenn., v. C. I. R., C.C.A., 
137 F.'2d 201—Mayer Tank Mfg. 
Co. V. C. I. R., C.C.A., 126 F.2d 588 
—^Wilson Bros. & Co. v. C. 1. R., 
C.C A., 124 F.2d 606—Quinn v. C. 
I. R., C.'C.A., Ill F.2d 372. 

68. U.S.—Missouri - Kansas Pipe 
Line Co. v. C. I. R., CC.A., 148 F. 
2d 4G0—^National Bronx Bank of 
N. Y. V. C. I. R, C.C.A., 147 F.2d 
6'51, certiorari denied 65 S.Ct. 1412, 
325 US. 872, 89 L Ed. 1990—In re 
Rae’s Estate, C.C.A., 147 F.2d 204 
—C. I. R. V. Peterman, C.C.A., 113 
F.'2d 973—Polin v. O. I. R., C.C.A., 
114 F.2d 174—Brown v. C. 1. R., 
C.C.A., 94 F.2d 101—Sacks'v. C. L 
R., C.C.A., 66 F.2d 308. 

Bad debt 

(1) The tax court’s decision, up¬ 
holding commissioner's disallowance 
of taxpayer’s deduction for bad debt 
on findings that taxpayer must or 
reasonably should have known long 
before tax year that debt was worth¬ 
less and became convinced of such 
fact in that year, was clearly er¬ 
roneous, in absence of finding, sup¬ 
ported by substantial evidence, that 
taxpayer actually knew such fact be¬ 
fore such year.—Harris v. O. I. R., 
C.C.A., 140 P.2d 809. 

(2) Evidence held to support find¬ 
ing relative to time of worthlessness 
of debt.—Leicht v. C. I. R., C.C.A., 
137 P.2d 433—Reading Co. v. C. I. R., 
CC.A., 132 F.2d 306, certiorari de¬ 
nied 63 S.Ct. 864, 318 U.S. 778, 87 L. 
Ed. 1146—Hirsch v. C. I. R., C.C.A., 
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124 P.2d 24—Theatre Inv. Co. v. C. 
I. R., C.C.A., 119 F.2d 477—Person 
Const. Co. V. G. I. R., C.C.A., 116 P.2d 
94—Curtis V. Helvering, C.C.A., 110 
P.2d 1014—Malden Trust Co. v. C. I. 
R., C.C.A., 110 P.2d 751. 

Corporate stock 

(1) Evidence held to support find¬ 
ing as to the year In which corpo¬ 
rate stock became worthless.—Beau¬ 
dry V. C. I. R., C.C.A., 150 F.2d 20— 
Boehm v. C. I. R., C.C.A., 146 P.2d 
553, affirmed 66 S Ct. 120, rehearing 
denied 66 S.Ct. 468—Leicht v. C. I 
R., C.C.A.. 137 F.2d 433—San Joa¬ 
quin Brick Co. v. C. I. R, C.C.A., 130 
P.2d 220—Hall v. C. 1. R., C.C A., 128 
P.2d 180—Hull’s Estate v. C. I. R.. 
C.C.A., 124 P.2d 503, certiorari denied 
62 S.Ct. 1279, 316 U.S. 690, 86 L.Ed. 
1761—Connelly v. C. I. R„ C.C.A., 121 
F.2d 686—Lindabury v. C. I. R, C.C. 
A., 121 P2d 446—Mahler v C. I. R. 
C.C.A., 119 P.2d 869, certiorari de¬ 
nied 62 S.Ct. 114, 314 U.S. 660, 86 L. 
Ed 520—Taylor v C. T R 

117 P.2d 189, certiorari denied 61 S. 
Ct. 1113, 313 U.S. 590, 85 L.Ed. 1544 
—Keeney v. C. I. R., C.C.A., 116 F.2d 
401—Thompson v. C. I. R., C.C.A., 
115 P.2d 661—Bartlett v. C. I. R., C. 
C.A., 114 F.2d 634—Barnet S. Milman, 
Inc, V. C. I. R., C.C.A., 114 F.2d 95— 
Morton v. C. I. R., C.C.A., 112 F.2d 
320—Foster v. C. I. R, C.C.A., 112 
F.2d 109— Cass V, Helvering, CXC.A., 
83 F.2d 841. 

(2) Evidence held insufficient to 
support finding as to the year in 
which corporate stock became worth¬ 
less.—Mahler V. C. L R, C.C.A., 119 
P.2d 869, certiorari denied 62 S.Ct. 
114, 314 U.S. 660, 86 L.Ed. 529—A. R. 
Jones Oil & Operating Co. v. C. I. R., 
C.C.A., 114 P.2d 642. 

Bonds 

(1) Evidence held to support find¬ 
ing relative to time of worthle.ssness 
of bonds.—Rockefeller v. Nunan, G. 
C A., 142 F.2d 354, certiorari denied 
Rockefeller v. C. I. R., 65 S.Ct. 68, 
323 U.S. 732, 89 L.Ed. 587. 

(2) Evidence held insufficient to 
sustain finding relative to lime of 
worthlessness of bonds.— ftan Joa¬ 
quin Brick Co. V. C. I. R., C.C.A., 130 
F.2d 220. 

69. U.S.—Choate v. C. I. R., 65 S.Ct. 

469, 324 U.S. 1, 89 I..Ed, 653—First 
Nat. Corp. of Portland v. C. I. R., 
C.C.A., 147 P.2d 462—Frit^ v. C. I. 
R., C.C.A.Tex., 76 P.2d 460. 

Bvideno© held insufficient to sustain 

U.S.—Thai V. C. I. R., CC.A., 142 P. 
2d 874. 
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stock was a bona fide business transaction,'^0 wheth¬ 
er the recipient of a gift or a bequest by the tax¬ 
payer was a charitable organization,whether the 
taxpayer was entitled to exemption as head of a 
family or entitled to credit for dependents,wheth¬ 
er a subsidiary sustaining loss was a separate entity 
for the purpose of taxation,whether a loss was 
a capital loss,*^^ whether the loss or expense sought 
to be deducted resulted from business regularly car¬ 
ried on by the taxpayer,'^^ whether a payment was 
an ordinary and necessary business expense'^® or a 
capital expenditure,whether payments were ordi¬ 
nary and necessary expenses for the management, 


conservation, or maintenance of property held for 
production of income,and whether payments were 
ordinary and necessary expenses for the produc¬ 
tion or collection of incomeJ^ 

§ 749. Value 

Factual findings of the tax court as to the value of 
property are binding on the reviewing court if they are 
supported by substantial evidence. 

In accordance with the general rules, discussed 
supra §§ 742-744, factual findings of the tax court, 
supported by substantial evidence, as to the value of 
property are binding on the reviewing court,and 


70. U S —^^Vickwire v. U. S., C.C.A. 

Mich., 116 F.2d 679. 

71- U.S.—Sharpe’s Estate v. C. I. R., 
C.C.A., 148 F.2d 179. 

72. U.S.—Hirsch v. C. I. R., C.C.A., 
124 P.2d 24. 

73. U S,—Esmond Mills v. C. I. R., 
C.C.A., 132 F.2d 753, certiorari de¬ 
nied Esmond Mills v. Helvering-, 63 
S.Ct. 1432, 319 U.S. 770, 87 L.Ed. 
1718. 

74. U.S.—In re Rae’s Estate, C.C.A , 
147 P.2d 204—Trenton Cotton Oil 
Co. V. C. I. R.. C.C.A., 147 F.2d 33. 
rehearing denied 148 P.2d 208— 
Stamler v. C. I. R., C.C.A., 145 F,2d 
37—Harriss v, C. I. R., C.C.A., 143 
F.2d 279—House v. C. I. R., C.C.A., 
97 F,2d 516, certiorari denied 59 S. 
Ct. 101, 305 U.S. 633, 83 L.Ed. 406. 

75. U.S.—Higgins v. C. I. R., 61 S. 
Ct. 47.5, 312 U.S. 212, 85 L.I^ld. 783, 
rehearing denied 61 S.Ct. 728, 312 
U.S. 714, 85 L Ed. 1145—Wilcox v. 
C. I. R., C.C.A., 119 F.2d 899— 
Sacks V, C. L R., C.C.A., 6G F.2d 
308. 

D.C.—Pabst V. Lucas, 36 F.2a G14, 69 
App.D.C. 154, certiorari denied 60 
S.Ct. 348, 281 U.S. 741, H L.Ed. 
1155. 

76. U.S.—Walker v. C. I. R., C.C.A., 
145 F.2d 602—Hardesty v. C. I. II., 
C.C.A.Tex., 127 P.2d 843—Spark¬ 
man V. C. I. R., C.C.A., 112 P.2d 
774—C. I. R. V. F. & R. Lamrus & 
Co., 101 P.2d 728, aiUrmed Helver¬ 
ing V. P. R, Lazarus & Co., GO 
S.Ct. 209, 308 U.S. 252, 84 L.Ed. 
226 . 

Payments for political influence 
Evidence justified finding of the 
tax court disallowing taxpayer’s 
claim of income tax deduction for 
alleged commissions and brokenige 
paid to another as consUtuling ''or¬ 
dinary and necessary business ex¬ 
penses," where It appeared that pay¬ 
ments to third persons did not con¬ 
stitute compensation for actual busi¬ 
ness services, but were simply the 
purchase price of third person's po¬ 
litical Influence.—Rugel v, C. I. II., 
C.C.A., 127 P.2d 393. 

77. as.—Beaudry v. a I. B., CC.A., 


150 F.2d 20—^Repplier Coal Co. v. 
C. I. R., C.C.A., 140 F2d 554, cer¬ 
tiorari denied 65 S.Ct. 35, two cases. 
323 U.S. 736, 89 L.Ed. 590—Hardes¬ 
ty V. C. I. R., C.C.A.Tex.. 127 F.2d 
843. 

78. U.S.—Walker v. C. I. R., C.C.A.. 
145 F.2d 602. 

79. U.S.—Bingham’s Trust v. C. I. R., 
65 S.Ct. 1232, 325 U.S. 365, 89 L Ed. 
1670—Walker v. C. I. R., C.C.A., 
145 P.2d 602. 

80. U.S.—Superior Coal Co. v. C. I. 

R. , C.C.A., 145 F.2d 597, certiorari- 
denied 65 S.Ct. 913, 324 U.S. 864, 89 
L.Ed. 1420, motion denied 65 S.Ct 
1565, 325 U.S. 896, 89 L.Ed. 2007— 
Supplee-Biddle Hardware Co v. C. 
I. R., C.C.A., 144 F.2d 711—Cerf v. 
C. I. R., C.CA., 141 P2d 564— 
Mott V. C. I. R., C.C.A., 139 P.2d 
317—Bank of California, National 
Ass’n V. C. I. R., C.C.A., 133 P 2d 
428—Kline v. C. I. R., C.C.A., 3 30 
P.2d 742, certiorari denied 63 S.Ct 
440, 317 U.S. 697. 87 L.Ed. 55S— 
Meadow Land & Improvement Co. 
V. C. I. R., C.C.A., 124 F.2d 297— 
Hickok Oil Corporation v. C. I. R., 
C.C.A., 120 F.2d 133—Gamble v. C. 
I. R., C.C.A., 101 P.2d 565, certio¬ 
rari denied 69 S.Ct 790, 306 U.S. 
6G4, 83 L.Ed. 1061—Lyman v. C. 
I. R.. C.C.A., 83 F.2d 811—Emerald 
Oil Co. V. C. 1. R., C.C.A., 72 F.2d 
681—Old Mission Portland Cement 
Co. V. C. 1. R., C.C.A., 69 F.2d 676, 
affirmed 65 S.Ct 158, 293 U.S. 289, 
79 L.Ed. 367—Keystone Steel & 
Wire Co. v. €. I. U., C.C.A., 62 Ii’.2d 
458—Grand Rapids Store Equip¬ 
ment Corporation v. C. I. R., C.C.A., 
59 F.2d 914—Curtiss v, C. I. R., C. 
C.A., 57 P.2d 847—Bonwit Teller' & 
Co. v. C. I. U., C.C.A., 53 P.2d 381. 
certiorari denied Bonwit Toller <Kr 
Co. V. Burnet 52 S.Ct 2GC. 284 U. 

S. 690, 76 L.Ed. 582, and followed 
in, C.C.A., Millinery Center Build¬ 
ing Corporation v. Commissioner 
of Internal Revenue, 73 F,2d 1007 
and, C.C.A.N.Y., Varlck Charlton 
Corporation v. Bowers, 73 F.2d 
1020—National Straw Works v. C. 
r. It, C.O.A., 47 P,2d 844—Nichols 
V. C. 1. It, -aa.A., 44 F.2d 167. 
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Value as of lifltarcli 1, 1913 

U. S.—The Evergreens v. Nunan, C.C. 
A., 141 F.2d 927, 152 A.L.R. 1187, 
certiorari denied Evergreens v. C. 
I. R., 65 S.Ct 49, 323 U.S. 720, 89 
L Ed. 579—Meadow Land & Im¬ 
provement Co. V. C- I. R., C.C.A., 
124 P.2d 297—Oak Woods Ceme¬ 
tery Ass’n V. C. I. R., C.C.A., Ill 
F.2d 863—Baltimore & O R. Co. v. 
C. I. R, C.C.A., 78 P.2d 460—Key¬ 
stone Steel & Wire Co. v. C. 1. R., 
C.C.A., 62 F.2d 458—Tracy v. C. I. 
R., C.C.A., 53 F.2d 575, certiorari 
denied 53 S.Ct S3, 287 U.S. 632, 
77 L.Ed. 548—Anchor Co. v. C. I 
R., C.C.A., 42 P.2d 99. 

Piucliags held supported Tby evidence 

(1) Value of bonds.—Andrews v. C. 
L R., C.C.A., 38 F2d 55. 

(2) Value of contract—Hickok Oil 
Corporation v. C. I. R., C.C.A., 120 P. 
2d 133. 

(3) Value of debentures.—Neville 
Coke & Chemical Co. v. C. I. R., C.C. 
A., 148 P.2d 599, certiorari denied 66 
S.Ct 32. 

(4) Value of good will.—Boggs & 
Buhl V. C. I. R., C.C.A., 34 P.2d 859 

(5) Value of notes.—^Vandenberge 
v. C. I. R., C.C.A.T 0 X., 147 P.2d 167, 
certiorari denied 65 S.Ct 1556, 325 U. 
S. 876, 89 L.Ed. 1993, rehearing de¬ 
nied 66 S.Ct 14—Doric Apartment 
Go. V. G. I. R., 94 F.2d 895—Rusk v. 
G. I. R., 53 P.2d 428. 

(6) Value of real property,—Ariel 
Realty Co, v. C. I. R., C.C.A., 115 F. 
2d 659—Oak Woods Cemetery Ass'n 

V. C. I. R., C.C.A., 111 F.2d 863— 
Rusk V. C. I. R., supra. 

(7) Value of corporate stock.— 
Groff V. Munford, C.C.A.Conn., 150 F. 
2d 825—Zanuck v. C. I. R., C.C.A., 
149 K2d 714—Sis to Financial Corp. 
V. C. I. R., C.C.A., 149 P,2d 268—Tim- 
berlako v. C. I. R., C.C.A., 132 P.2d 
259—O’Bryan Bros, v. C. I. R., C.C.A., 
127 F.2d 646, certiorari denied 63 S. 
Ct 41, 317 U.S. 647, 87 L.Ed. 621— 
Trinity Corporation v. C. I. R., C.C.A. 
lex,, 127 F.2d 604, certiorari denied 
63 S.Ct 47, 317 U.S. 651, 87 L.Ed. 
524—l^hipps V. G. I. R., C.C.A., 127 P. 
2d 214, certiorari denied Phipps v. 



§ 749 


INTERNAL REVENUE 


47 C.J.S. 


will be accepted by it,^^ even though no witness has 
mentioned the exact value found by the tax court 
but the findings are not binding if they are not 
based on substantial evidence,or if the tax court 
applied the wrong formula or considered the wrong 
elements in computing value.^^ The limitation on 
the power of the reviewing court to review findings 
of fact has been said to be particularly narrow 
when the issue is one of value.®® The reviewing 
court cannot make its own finding of value,®® for 
the weight of the evidence on the question of value 
is for the tax court rather than for the reviewing 
court but the elements considered by the tax 
court in fixing value are subject to judicial ap¬ 
proval.®® 


Findings as to the worthlessness of the property 
for the purpose of deduction are considered supra 
§ 748. 

§ 750. Proper Tax Accounting 

The decision of the tax court on the question of 
proper tax accounting is conclusive in the absence of a 
statute or regulation requiring a contrary holding. 

It is not the province of the appellate court to* 
weigh and determine the relative merits of the sys¬ 
tems of accounting which the taxpayer may em- 
ploy.®9 The decision of the tax court on the ques¬ 
tion of proper tax accounting is conclusive in the 
absence of a statute or regulation requiring a con¬ 
trary holding,^® and it is no more reviewable than 
any other question of fact.^^ 


Helvering, 63 S.€t. 38, 317 U.S. 645. 
87 L.Ed. 519—Helvering v. Maytag, 
C.C.A., 125 F.2d 55, certiorari denied 
62 S.Ct. 1280, two cases, 316 U.S. 689, 
86 L.Ed. 1760—Guggenheim v. Hel¬ 
vering, C.CA., 117 F.2d 469, certio¬ 
rari denied Guggenheim’s Estate v. 
C. I. R.. 62 S.Ct. 66, 314 U.S. 621, 86 
L.Ed. 499—Baker v. C, I. R., C.C.A., 
115 F.2d 987, followed in McKee v. 

C. LR., C.C.A., 116 F.2d 499—C, I. R. 
V. Newbury, C.C.A., 80 F.2d 631. 

81. U.S.—Zanuck v. C. I. R., C.C.A., 
149 P.2d 714—C. I. R. v. McCann, 
C.C.A., 146 F.2d 385—Meadow Land 
& Improvement Co. v. C. I. R., C. 
C.A., 124 F.2d 297—Elverson Cor¬ 
poration V. Helvering, C.C.A., 122 
F.2d 295—South Alabama Land Co. 
V. C. I. R., C.C.A.. 104 F.2d 27— 
Morrisdale Coal Co, v. C. I. R., 
C.C.A.. 97 F.2d 272—Doric Apart¬ 
ment Co. v. C. I. R.. C.C.A., 94 F. 
2d 895—Peerless Inv. Co. v. C. L 
R,, C.C.A., 80 F.2d 427—Gould Pa¬ 
per Co. V. C. I. R., C.C.A., 72 F.2d 
698—^IVells Amusement Co. v. C. 
I, R., C.C.A., 70 F.2d 208—Tunnel 

R. R. of St. Louis V. C. 1. R., C.C. 
A., 61 P.2d 166, certiorari denied 53 

S. Ct. 396, 288 U.S. 604, 77 L.Ed. 979 
—Simons Brick Co. v. C. I. R., C. 
C.A., 45 P.2d 57, certiorari denied 
Simons Brick Co, v. Burnet, 51 S. 
Ct. 483, 283 U.S. 834, 75 L.Ed. 
1446. 

D. C.—Fairmount Cemetery Ass’n v. 
Helvering, 92 P.2d 496, 67 App.D.C. 
345. 

82. U S.—Baltimore & O. R. Co. v. 
C. I. R., C-CA., 78 F.2d 460. 

83. U.S.—Fos^ V. C. I. R., C.C.A., 75 
F.2d 326—B. P. Sturtevant Co. v. 
C. I. R., C.C.A.. 75 P.2d 316— 
Nachod & U. S. Signal Co. v. Hel¬ 
vering, C.C.A., 74 P.2d 164—Hel¬ 
vering V. Kendrick Coal & Dock 


Co., C.C.A., 72 F.2d 330, certiorari 
denied Kendrick Coal & Dock Co. v. 
Helvering, 55 S.Ct. 515, 294 U.S. 
716, 79 L.Ed. 1249—Foster v. C. L 
R , C.C.A., 57 F.2d 516. 

D.C.—Fairmount Cemetery Ass’n v. 
Helvering, 92 P.2d 496, 67 App.D.C. 
345. 

Findings held unsupported hy evi¬ 
dence 

(1) Value of good will.—Citrus 
Soap Co. of California v. Lucas, C. 
C.A., 42 F.2d 372. 

(2) Value of scrip.—^Andrews v. 
C. I. R., C.C.A., 135 P.2d 314, certio¬ 
rari denied 64 S.Ct. 51, 320 U.S. 748, 
88 L.Ed. 444, Rainey v. C. I. R., 64 
S.Ct. 51, two cases, 320 U.S. 748, 88 
L.Ed. 444, Stoddard v. C. I. R., 64 
S.Ct. 52, 320 U.S. 748, 88 L.Ed. 4 44 
and Andrews v. C. I. R.. 64 S.Ct. 52, 
320 U.S. 748, 88 L.Ed. 444. 

84. U.S.—Meadow Land & Improve¬ 
ment Co. v. C. I. R., C.C.A., 124 
F.2d 297—C. I. R. v. Robertson, C. 
C.A., 75 P.2d 540, certiorari denied 
Robertson v. Commissioner of In¬ 
ternal Revenue, 55 S-Ct. 922, 295 

U. S. 763, 79 L.Ed. 1705, and Brouse 

V. Commissioner of Internal Reve¬ 
nue, 55 S.Ct. 922, 295 U.S. 763, 79 
L.Ed. 1705—B. F. Sturtevant Co. v. 
C. I. R., C.C.A., 75 F.2d 316— 
Newell V. C. I, R., C.C.A., 66 P.2d 
102 . 

Cor-rect formula applied 
U.S.—Texas-Empire Pipe Line Co. v. 
C. I. R., C.C.A., 141 P.2d 326—C. I. 
R. V. McLean, C.C.A.Tex., 127 P.2d 
942. 

85. U.S.—Sis to Financial Corp. v. C. 
I. R., C.C.A., 149 F.2d 268. 

86. U.S.—Andrews v. C. I. R., C.C. 
A., 135 F.2d 314, certiorari denied 
64 S.Ct. 61, 320 U.S. 748, 88 L.Ed. 
444, Rainey v. C. I. R., 64 S.Ct. 61, 


two cases, 320 U.S. 748, 88 L.Ed. 
444, Stoddard v. Commissioner of 
Internal Revenue, 64 S.Ct. 52, 320 

U. S. 748, 88 L Ed. 444, and Andrews 

V. Commissioner of Internal Rev¬ 
enue, 64 S.Ct. 52, 320 U.S. 748, 88 
L.Ed. 444—C. I. R. v. Ashland Oil 
& Refining Co., C.C.A., 99 P.2d 588, 
certiorari denied Helvering v. Ash¬ 
land Oil & Refining Co., 59 S.Ct. 
786, two cases, 306 U.S. 661, 83 L. 
Ed. 1057, and Ashland Oil & Refin¬ 
ing Co. V. Commissioner of Inter¬ 
nal Revenue, 59 S.Ct. 790, two 
cases, 306 U.S. 661, 83 L.Ed. 1057. 

87. U.S.—Zaniick v. C. I. R.. C.C.A., 
149 F.2d 714—Bank of California, 
National Ass'n v. C. 1. R., C.C.A., 
133 F.2d 428—South Alabama 
Land Co. v. O. I. R., C.C.A.Ala., 104 
P.2d 27—Tracy v. C. I. R., C.C.A., 
63 P.2d 575, certiorari denied 53 S. 
Ct. 83, 287 U.S. 632, 77 L.Ed. 648. 

88. U.S.—Meadow Land & Improve¬ 
ment Co, V. C. I. R., C.C.A., 124 F. 
2d 297. 

89. U.S.—Brown v. Helvering, 64 S. 
Ct 356, 291 U.S. 193, 78 L.Ed. 725. 

90. U.S.—C. L R. V. Arnold, C.C.A., 
147 F.2d 23—Armstrong v. C. I. R., 
C.C.A., 143 P.2d 700—Hunter v. C. 
I. R., C.C.A., 140 F.2d 954—Rep- 
plier Coal Co. v. C. I. R,, C.C.A., 
140 F.2d 654, certiorari denied 05 
S.Ct 35, two cases, 323 U.S. 736, 89* 
L.Ed. 590, 

91. U.S.—Dobson v. C. I. R., 64 S. 
Ct 239, 320 U.S. 489, 88 L.Ed. 248, 
rehearing denied 64 S.Ct. 495, 321 
U.S. 231, 88 L.Ed. 693, mandate 
conformed to, C.C.A., Helvering v. 
Collins’ Estate, 142 F.2d 454, and 
ITelvering v. Dobson, 142 F.2d 454, 
two cases—Heller v. C. I. R., C.C. 
A., 147 F.2d 376, certiorari denied 
65 S.Ct 1405—Hunter v. C. I. It, C 
C.A., 140 F,2d 964. 
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7 . DETEHOmK-ATION AND DISPOSITION OP CauSB 


§ 752 


§751. In General 

The reviewing court may exercise specific powers 
granted by statute to dispose of the case as justice may 
require. 

The Internal Revenue Code, 26 U.S.C.A. § 1141, 
and similar statutes, sufficiently provide for a final 
adjudication by the circuit court of appeals in the 
review of proceedings by the tax court,and un¬ 
der the express provisions thereof the circuit court 
of appeals has the power to affirm^ modify, or re¬ 
verse the tax court’s decision with or without re¬ 
manding the case for a rehearing, as justice may re- 
quire.^^ If the decision is not in accordance with 
law it is the duty of the appellate court to correct 
it.^^ The reviewing court cannot grant relief of 
a character beyond the power of the tax court^^ or 
determine matters which have not been presented 
to the tax court for decision,96 and it may base 
its decision only on the grounds on which the deci¬ 
sion of the commissioner and the tax court was 
based.97 Questions unnecessary to the disposition 
of the case need not be decided,98 and recovery in 
excess of the amount claimed cannot be allowed.99 
Where the amount is not in dispute, the court will 
base its order on that amount.! 

Retention of jurisdiction pending other decisions. 
The court will not retain jurisdiction of the case 


pending the decision by the tax court of another 
case between the parties where the necessity for 
such retention of jurisdiction is not apparent.^ 

After decision becomes final. Where the deci¬ 
sion of the tax court has become final by expira¬ 
tion of the time in which proceedings for its cor¬ 
rection may be instituted, the circuit court of ap¬ 
peals is without power to require tax court to va¬ 
cate the decision.9 So, where the decision of the 
tax court has become final after denial of certi¬ 
orari by the supreme court, the circuit court of 
appeals has no jurisdiction to grant a petition for 
leave to apply to the tax court for a revision of 
its order because of a contrary interpretation by 
the supreme court of a relevant statute in another 
case.'^ 

Correction of decision after remand is considered 
infra § 756. 

§ 752. Affirmance 

The decision of the tax court must be affirmed where 
it Is in accordance with law. 

The decision of the tax court must be affirmed 
where it is in accordance with law^ or no error is 
discernible on the record,® or where the reviewing 
court cannot separate the elements of the decision 


92. U.S.—Old Colony Trust Co. v. 
C. I. R., 49 S.Ct. 499, 279 U.S. 716, 
73 L.Ed. 918. question answered 
U- S. V. Boston & Maine R R., 49 
S.Ct. 505, 279 U.S. 732, 73 L.Ed. 
929, conformed to, C.C.A., 33 F.2d 
890, and Old Colony Trust Co. v. 
C. I. R., 33 F.2d 891. 

93. U.S.—Hormel v. Helvering’, 61 S. 
€t. 719, 312 U.S. 552, 85 L.Ed. 1037 
—Gooch Milling & Elevator Co. v. 
C. I. R., C.C.A., 133 F.2d 131, re¬ 
versed on other grounds, C. I. R. v. 
Gooch Milling & Elevator Co., 64 
S.Ct. 184, 320 U.S. 418, 88 L.Ed. 
139—Olds & Whipple v. U. S., Ct. 
Cl., 22 F.SuiDp. 809. 

94L U.S.—-Crabb v. C. I. H., C.C.A. 

Tex., 121 F.2d 1015. 

95. U.S.—Vandenbergo v. C. T. R., O. 
C.A.Tex., 147 F.2d 167, certiorari 
denied G5 S.Ct. 1556, 325 U.S, 876, 

89 L.Ed. 1993, rehearing denied 66 
S.Ct. 14. 

96. U.S.—Retailors Credit Ass’n of 
Alameda County v. C. I. R., C.C.A., 

90 F.2d 47, 111 A.L.li. 162. 

Becision not disturbed 

Where commissioner's contention 
before circuit court of appeals in 
support of objection to tax court's 
valuation of stock for estate tax pur¬ 
poses had not been made before tax 


court or in petition for review, tax 
court’s decision that option value 
was controlling would not be dis¬ 
turbed.—C. 1. R. V. Childs’ Estate, C. 
C.A., 147 P,2d 368. 

97. U.S.—Kraft v. C. I. R., C.C.A., 
Ill F.2d 370, certiorari denied 61 
S.Ct. 32, 311 U.S. 671, 85 L.Ed. 431. 

98. U.S.—Housman v. C. I. R., C.C. 
A., 105 F.2d 973, certiorari denied 
60 S.Ct. 469, 309 U.S. 656, 84 L. 
Ed. 1005. 

99. U.S.—C. I. R. V. Smith, C.C.A., 
136 F,2d 666. 

1. U.S.-C. I. R. V. West Production 
Co., C.C.A.Tex., 121 F.2d 9, cer¬ 
tiorari denied West Production Co. 
V. C. I. R., 62 S.Ct. 186, 314 U.S. 
G82, 86 L.Ed. 546. 

2. U.S.—Northwest Bancorporation 
V. C.'I. R., C.C.A., 88 F.2d 293. 

3. U.S.—Swall V. C. I. R., C.C,A., 122 
F.2d 324, certiorari denied 62 S.Ct. 
414, 314 U.S. 697, 86 L.Ed. 657. 

4. U.S.-~Sweet v. O. I. R., C.C.A., 
120 F.Bd 77. 

5. U.S.—Vandenberge v. C. 1. R., C. 
C.A.Tex., 347 F.2d 167, certiorari 
denied 66 S.Ct. 1656, 326 U.S. 875. 
89 lu.Ed. 3993, rehearing denied 66 
S.Ct. 14—Williamson v. C. I. R., 
O.C.A., 100 F.2d 736, certiorari de¬ 
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nied 69 S.Ct, 827, 307 U.S. 623, 83 
L.Ed. 1501—Sively v. C. 1. R., C. 
C.A., 75 F.2d 916. 

D.C.—Smith v. Helvering, 141 F.2d 
629, 78 U.S. App.D.C. 342. 

a U.S.—West V. C. I. R.. C.C.A.Tex., 
150 F.2d 723, certiorari denied 66 
S.Ct. 488, rehearing denied 66 S.Ct. 
679, first case, certiorari denied 66 
S.Ct. 489, first and second cases, 
rehearing denied 66 S.Ct. 679, sec¬ 
ond and third cases, certiorari de¬ 
nied 66 S.Ct. 489, third case, re¬ 
hearing denied 66 S.Ct. 680—Leh¬ 
man V. C. I. R., C.C.A., 133 F.2d 
977—L. «& C. Mayers Co. v. C. I. 
R., C.C.A., 131 F.2d 309, certiorari 
denied L. & C. Mayers Co. v. Hel- 
venng, 63 S.Ct. 770, 318 U.S. 773, 
87 L.Ed. 1143—McClennen v. 0. 1. 
R., C.C.A., 131 P.2d 165, 144 A.L.R. 
1127—George M. Cox, Inc., v. C. I. 
R., C.aA.La., 128 F.2d 957—Wat¬ 
son V. C. 1. R., C.C.A., 124 F.2d 
437—Rowan v. C. I, R., C.C.A.Tex., 
120 F.2d 515—Co-operative Oil 
Ass’n V. O. I. R„ C.C.A., 115 F.2d 
666—Ruud Mfg. Co. v. C. I. R., 
C.C.A., 46 F.2d 63—American Land 
Sc Investment Co. v. C. I. R., C.C.A., 
40 F.2d 336—Coon Auto Co. v. C. L 
R., C.C.A., 36 F.2d 504. 

D.C.—Crawford v. Helvering, 70 F.2d 
744, 63 App.D.C. 140. 
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so as to identify a clear-cut mistake of lawJ The 
decision is properly affirmed where findings of fact 
are amply supported by the evidence^ or where a 
question of law is not unmistakably involved.^ A 
correct conclusion of the tax court will be affirmed 
regardless of the soundness of the theory adopted 
by the tax court in reaching its conclusion.^® 

An erroneous order of the tax court will not be 
affirmed merely because a collateral fact was not 
proved which neither party at the time of the trial 
considered material.t^ 

Leave to apply for additional fi>idings. If on the 
record there is no error, the decision may be af¬ 
firmed with leave to the taxpayer to apply to the 
tax court for a rehearing in order to introduce fur¬ 
ther proof, although the tax court is not required 
to grant the application.^^ If the decision of the 


tax court does not clearly show the findings of fact 
made, the appellate court may affirm the order with 
leave to the taxpayer to apply to the tax court to 
reopen the case for additional findings of fact^S 

§ 753. Reversal 

The reviewing court is authorized to reverse, and it 
must reverse, decisions of the tax court which are not 
in accordance with law. 

The reviewing court is authorized to reverse, 
and it must reverse,decisions of the tax court 
which are not in accordance with law. Thus re¬ 
versal of the decision of the tax court is proper if 
the findings are unsupported by substantial evi¬ 
dence,^® if the tax court has acted arbitrarily or 
in a manner which resulted in the denial of a fair 
hearing,^'^ or if it has arrived at erroneous legal 


7. U.S.-—Dohson v. C. 1. R., C.C.A., 
64 S.Ct. 239, 320 U.S. 489, 88 L.Ed. 
24S, rehearing- denied 64 S.Ct. 495, 
321 U.S. 231, 88 L.Ed. 691, mandate 
conformed to, C.C.A., Helvering v. 
Collins’ Estate, 142 P.2d 454, and 
Helvering v. Dobson, 142 P.2d 454, 
two cases—C. I. R. v. Plushingside 
Realty Co., C.C.A., 149 P.2d 572, 
certiorari denied Plushingside 
Realty & Const. Co. v. C. I. R., 66 
S.Ct. 93—Helvering v. Meredith, C. 
C.A., 140 P.2d 973—Cole's Estate v. 
C. I. R., C.C.A., 140 P.2d 636, 151 
A-LR. 1139. 

8. U.S.—G-eo. J. Haenn, Inc. v. C. I. 

R. , C.C.A., 147 P.2d 682—Sellmayer 
Packing Co. v. C. I. R., C.C.A., 146 
P.2d 707—Lawrence v. C. I. R., C. 
C.A., 143 F 2d 456—Trico Products 
Corporation v. C. I. R., C.C.A., 137 
P.2d 424, certiorari denied 64 S.Ct. 
369, 320 U.S. 790, 88 L.Ed. 482, re¬ 
hearing denied 64 S.Ct. 484, 321 U. 

S. 801, 88 L.Ed. 1088—Cherokee 

Motor Coach Co. v. C. I. R., C.C.A., 
135 P.2d 840—Poorman v. C. I. R., 
C.C.A., 131 F.2d 946—Hall v. C. I. 

R. , C.C.A., 128 F.2d 180—Hull’s Es¬ 

tate V, C. I. R„ C.C.A., 124 P.2d 
503, certiorari denied 62 S.Ct. 1279, 
316 U.S. 690, 86 L.Ed. 1761—Sny¬ 
der & Berman v. C. I. R., C.C.A., 
116 F.2d 165—Goodman v. Helver¬ 
ing, C.C.A., 115 F.2d. 242—Rogers 
V. C. I. R., C.C.A.. lil F.2d 987— 
Helvering v. Johnson, C.C.A., 104 
P.2d 140, affirmed 60 S.Ct. 293, 308 
U.S. 623, 84 L.Ed, 443, motion 

granted 60 S.Ct. 684—Crowley v. 
C. I. R., aC.A., 89 P.2d 715— 
Sheppard & Myers v. C. I. R., C.C. 
A., 45 P.2d 50, certiorari denied 61 

S. Ct. 216, 282 U.S. 902, 75 L.Ed. 
794. 

9. U.S.—Chenango Textile Corp. v. 
C. I. R., C.C.A., 148 F.2d 296. 

10. U.S.—Shepard v. C, I. R., C C.A.. 
101 P.2d 695, certiorari denied 69 


S.Ct 1037, 307 U.S. 639, 83 L.Ed. 
1520, rehearing denied 60 S.Ct. 68. 
308 U.S. 632, 84 L.Ed. 526. 

11. U.S.—Athens Roller Mills v. C. 
I. R.. C.C.A., 136 F.2d 125—Met¬ 
calf V. Helvering, C.C.A., 108 F.2d 
957. 

12. U.S.—^Hoagland Corporation v 
Helvering. C.C.A., 121 F.2d 962— 
Shuster v. Helvering, C.C.A., 121 
F.2d 643—Brown v. C. 1. R., C.C.A., 
115 F.2d 337. 

13. U.S.—Goodman v. Helvering, C. 
C.A., 115 F.2d 242. 

14. U.S.—^Dobson v. C. I. R., Minn., 

64 S.Ct 239, 320 U.S. 489, 88 L.Ed. 
248, rehearing denied 64 S.Ct 4 95 
321 U.S. 231, 88 L.Ed. 691, man¬ 
date conformed to, C.C.A., Helver¬ 
ing V. Collins’ Estate, 142 P 2d 454, 
and Helvering v. Dobson, 142 P.2d 
454, two cases—Powers v. C. I. R, 
61 S.Ct 509, 312 US. 259, 85 L.Ed. 
817—Vandenberge v. C. I. R., C.C. 
A.Tex., 147 P.2d 167, certiorari de¬ 
nied 65 S.Ct 1556, 325 U.S. 875, 89 
L.Ed. 1993, rehearing denied 66 S. 
Ct 14—Smith’s Estate v. C. I. R., 
C.C.A., 140 F.2d 769—Ewart v. C. I. 
R, C.C.A., 98 P.2d 649—Kansas 

City Southern Ry. Co. v. C. 1. R., 
C.C.A., 52 F.2d 372, certiorari de¬ 
nied 52 S.Ct 131, 284 U.S. 676, 76 
L.Ed. 572—Conrad & Co. v. C. L R., 
C.C.A., 50 P.2d 576. 

D.C.—Chatham Phenix Nat Bank <fir 
Trust Co. V. Helvermg, 87 P.2d 
547, 66 App.D.'C. 330. 

15. U.S.—Athens Roller Mills v. C 
I. R., C.C.A., 136 F.2d 125—C. I. R. 
V. Goulder, C.C.A., 123 F.2d 686— 
Eau Claire Book & Stationery Co. 
V. C. L R., C.C.A., 65 F.2d 125— 
Washburn v, O. I. R., C.C.A., 51 
F.2d 949. 

16. U.S.—'C. I. R. V. Plushingside 
Realty Co., C.C.A., 149 F.2d 672 
certiorari denied Plushingside 
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Realty & Const Co. v. C. I. R., 66 
S.Ct 93—Andrews v. C. I. R.. C.C. 
A., 135 P2d 314, certiorari denied 
64 S.Ct 51, 320 U.S. 748, 88 L.Ed. 
444, Rainey v. C. I. R., 64 S.Ct 51,. 
two cases, 320 U.S. 748, 88 L.Ed. 
444, Stoddard v. C. 1. R., 64 S.Ct 52, 
320 U.S. 748. 88 L.Ed. 444 and An¬ 
drews v. C. I. R., 64 S.Ct 52, 320' 
U.S. 748, 88 L.Ed. 444—Clark v. C. 
I. R., C.C.A., 85 P.2d 622—Pitts¬ 
burgh Hotels Co. V. C. I. R., C.C.A., 
43 P.2d 345, 

Decision based on presumption 

A decision of tax court based on 
presumption that commissioner's de¬ 
termination of tax liability was cor¬ 
rect, notwithstanding introduction of 
sufficient evidence to sustain a con¬ 
trary finding, must be reversed.— 
Lawrence v. C. I. R., C.C.A., 143 P.2d 
456—^Wilson Coal Land Co. v. C. I. 
R., C.C.A., 87 P.2d 185. 

17. U.S.—Foss V. C. L R., C.C.A., 76 

F.2d 326. 

Failure to exercise independent Judg¬ 
ment 

Where tax court denied claimed de¬ 
duction from income as ordinary and 
necessary business expense on a mis¬ 
taken conviction that denial was re¬ 
quired as a matter of law by second 
circuit court’s reversal of tax court’s 
view in another case and not as a re¬ 
sult of independent exercise of .judg¬ 
ment by the tax court, denial of de¬ 
duction was subject to reversal by 
circuit court of appeals.—C. I, R. v. 
Uemmger, 64 S.Ct 249, 320 U.S. 4G7, 
88 L.Ed. 171. 

Eroversal denial of retrial 

Where taxpayer’s claim for rede¬ 
termination of tax liability was de¬ 
nied by commissioner on sole ground 
that charge-off for bad debts was not 
made in taxable year and taxpayer in 
hearing before member of tax court 
relied on contention that bad dobtsi 
charged o£E in subsequent year were- 
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-conclusions;^^ but the fact that the decision of the 
tax court is based on an erroneous rule of law will 
not justify reversal thereof if the findings of fact 
governed by the correct rule of law are sufficient to 
sustain the decision and have substantial support in 
the evidence.^® 

The reviewing court may reverse a decision of 
the tax court only if it is not in accordance with 
law,and, except where a question of law is un¬ 
mistakably involved, a decision of the tax court on 
the issues should not be reversed by the appellate 
court.21 To justify reversal of a decision of the 
tax court because it is contrary to law it must ap¬ 
pear that the findings were unsupported by any sub¬ 
stantial evidence,22 that the tax court denied either 
of the parties a fair hearing,23 or that it erred as 
a matter of law in the conclusion reached.24 

A judgment may be reversed without prejudice 


to the filing of a new motion before the tax court 
to hear further evidence.25 The judgment will not 
be reversed without qualification where part of the 
judgment is agreed by both parties to be correct.2S 
Ordinarily the circuit court of appeals will not re¬ 
verse on questions of law which were not raised 
before the tax court,2'^ but in an exceptional case 
it may reverse the decision as justice requires even 
on a point not raised before the tax court.28 

Reversal of decision of circuit court of appeals. 
The supreme court will reverse the circuit court of 
appeals for errors in the review of a decision of the 
tax court.29 

Harmless error. In accordance with the general 
rules considered in Appeal and Error §§ 1676-1800, 
nonprejudicial or harmless errors in the tax court 
proceedings do not constitute grounds for rever- 

sal.20 


not ascertained to be wholly worth¬ 
less in taxable year, member’s order 
denying a retrial would be reversed 
in furtherance of justice.—Chatham 
Phenix Nat. Bank & Trust Co. v. 
Helveringr, 87 F.2d 547, 66 App.B.C. 
330. 

18. U.S.—Paxson v. C. I. R,, C.C.A., 
144 P.2d 772—C. I. R. v. Vande- 
grift Realty & Investment Co., C. 
O.A., 82 F.2d 3S7. 

Where inconsistency of distinction 
made by tax court appears as legal 
conclusion from facts found, circuit 
court of appeals will reverse order. 
—First Nat. Bank v. C. I. R., C.C.A., 
49 F.2d 70. 

19. U.S.—Helvering v. Rankin, 55 S. 
Ct 732, 295 U.S. 123, 79 L.Ed. 1343. 

20. U.S.—Equitable Life Assur. Soc. 
of U. S. V. C. I. R., 64 S.Ct. 722, 
321 U.S. 560, 88 U.Ed, 927, rehear¬ 
ing denied 64 S.Ct. 941, 322 U.S. 
767, 88 L.Ed. 1593—Helvering v. 
Rfibsamen Motors, C.C.A., 128 F.2d 
584—Slayton v. C. I. R., C.C.A., 76 
F.2d 4 97, certiorari denied 5G S.Ct. 
133, 296 U.S. 586, 80 T^.Ed. 415— 
IT^ytona Lumber Co. v. O. 1. R., C. 
C.A., 55 F.2d 27, 85 A.L.R. 148, cer¬ 
tiorari denied 53 S.Ct. 15, 287 U.S. 
612, 77 L.Ed. 632. 

Omissions from opinion 

Tho failure of the lax court to re¬ 
veal in its opinion how it arrived at 
conclusion that value of cemetery 
land as of March 1, 1918, wa.s twen¬ 
ty-three cents per square fool for 
income tax purposes was not ground 
for reversal of decision, but taxpay¬ 
er's criticism of that omission was 
justified.—Montrose Cemetery Co. v. 
C. 1. R., aUA., 105 F.2d 238, affirmed 
60 S.Ct 511, 809 U.S. 622, 84 L.Bd. 
985. 


Redetermination of income tax defi¬ 
ciencies 

Generally reviewing courts will set 
aside tax court's decisions, such as 
those redetermining income tax de¬ 
ficiencies, only when tax court an¬ 
nounces a rule of general applicabil¬ 
ity that facts found fall short of 
meeting statutory requirements.— 
Bingham's Trust v. C. I. R., 65 S Ct. 
1232, 325 U.S. 365, 89 L.Ed. 1670. 

21. U.S.—C. L R. V. Heininger, 64 S. 
Ct 249, 320 U.S. 467, 88 LEd. 171 
—Snyder v. C. I. R., C.C.A., 148 P. 
2d 385—Chenango Textile Corp. v. 
C. I. R., C.C.A., 148 F.2d 296— 
Coyle V, C. I. R., C.C.A., 142 P.2d 
580. 

22. U.S.—Boehm v. C. I. R., C.C.A., 
146 F.2d 553, affirmed 66 S.Ct. 120 
—Slayton v. O. I. R., C.C.A., 76 F. 
2d 497, certiorari denied 56 S.Ct. 
131, 296 U.S. 586, 80 L.Ed. 415— 
Peytona Lumber Co. v. C. I. R,, C. 
C.A., 65 P.2d 27, 85 A.L.R. 148, 
certiorari denied 53 S.Ct 15, 287 U. 
S. 612, 77 L.Ed. 532. 

Evidence not preserved for review 
Reviewing court should not set 
aside tax court’s finding of fact made 
after hearing evidence which has not 
been preserved for review.—C. I. R. 
V. Liberty Nat Co.. C.C.A., 68 F.2d 
67, certiorari denied Liberty Nat. 
Co. V. C. I. R., 53 S.Ct 9, 287 U.S. 
603, 77 I^.Bd. 525. 

23. U.S.—Slayton v. C. I, R., O.C.A., 
76 F.2d 497, certiorari denied 56 S. 
Ct 131, 296 U.S. 686, 80 L.Ed. 415— 
Peytona Lumber Co. v. C. I. R., C. 
C.A.. 65 F,2d 27, 85 A,L.R. 148, cer¬ 
tiorari denied 53 S.Ct 16, 287 U.S. 
612, 77 L.Ed. 532. 

24. U.S.—Slayton v. €. L R., G.C.A., 
76 F.2d 497, certiorari dmiod 56 S, 
Ct 181, 296 U.S. 586, 80 I...Ed. 415. 

las. tr.s.— <1 I. R. V. skagsra. C.C.A. 
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Tex., 122 P.2d 721, certiorari denied 
Skaggs V. C. I. R., 62 S.Ct 796, 315 
U.S. 811, 86 L.Ed. 1210. 

26. U.S.—^Nashville Trust Co. v. 
Cotros, C.C.A-Tenn, 122 F,2d 326, 
certiorari denied Cotros v. Nash¬ 
ville Trust Co., 62 S.Ct 181, 314 

U. S. 680, 86 L.Ed. 544. 

27. U.S.—Legg’s Estate v. C. I. R.. 
C.C.A., 114 P.2d 760. 

28. U.S.—Legg’s Estate v. C. I. R., 
supra. 

29. U S.—^Helvering v. Richter, 61 S. 
Ct 723, 312 U.S. 561, 85 L.Ed. 1043 
—^Helvering v. Rankin, 65 S.Ct 732, 
295 U.S. 123, 79 L.Ed. 1343. 

30. U S —Chiquita Mm. Co. v. C. I. 

R. , C.C.A., 148 P.2d 306—Updike v. 
C. I. R., C.C.A., 88 F.2d 807, cer¬ 
tiorari denied 57 S.Ct 942, 301 U. 

S. 708. 81 L.Ed. 1362—Northern 
Pac. Ry. Co. v. Helvering, C.C.A., 
83 P.2d 608—Igleheart v. C. I. R., 
C.C.A.Fla., 77 P,2d 704—^Dunne v. 
C. I. R., C.C.A., 75 F.2d 255—Bent 

V. C. I. R., C.C.A., 66 F.2d 99. 
Benefit to appellant 

Taxpayer cannot complain of al¬ 
leged error beneficial to him.—C. I. 
R. V. Blaise, G.C.A., 126 P.'2d 383— 
Stiles V. C. I. R., C.C.A.Pla., 69 P. 
2d 951. 

Burden of showing prejudice 

Taxpayer had burden to show 
that commissioner’s error in method 
of valuation was prejudicial.—Un- 
casville Mfg. Co. v. C. I. R., C.C.A., 
55 F.2d 893, certiorari denied 52 S. 
Ct '497, 2'8S U.S. '645, 76 L.Ed, 1282. 
Admission of evidence 
tJ.S.—Buckminster’s Estate v. C. I. 
R., C.C.A., 147 F.2d 331—Regens¬ 
burg v. C. L R., C.C.A., 144 F.2d 
41, certiorari denied 65 S.Ct. 272, 
323 U.S. 783, 89 L.Ed. 625—Friend 
V, C. 1. R., C.C.A., 102 P.'2d 153— 
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§ 754 


§ 754. Modification 

The reviewing court may modify the decision of the 
tax court as justice may require. 

If the decision of the tax court is not in accord¬ 
ance with law, the reviewing court, under the ex¬ 
press provisions of the Internal Revenue Code, 26 
U.S.C.A. § 1141 (c) (1), and similar statutes, is 
authorized to modify the decision as justice may re- 
quire.^i However the reviewing court may modify 
the decision of the tax court only where it is not 
in accordance with law,32 

§ 755. Remand 

The case may be remanded by the reviewing court 
as justice may require. 


Under the express provisions of the Internal 
Revenue Code, 26 U.S.C.A. § 1141 (c) (1), and 
similar statutes, the case may be remanded by the 
reviewing court as justice may require.33 A remand 
to the tax court for further appropriate proceedings 
is proper where the tax court has failed to make a 
finding of fact on a material issue,3^ although there 
is no evidence in the record on which findings can 
be based^s or although findings omitted by the tax 
court might be supplied from an examination of the 
record.33 A remand is also proper where the find¬ 
ing is not supported by substantial evidence,37 
where it appears that all material evidence has not 


Peck V. C. I. R., C.C.A.N.Y., 77 F. 
2d 857, certiorari denied Peck v. 
Helvering, 56 S.Ct. 148, 296 U.S. 
62'5, 80 L.Ed. 44 4—Rubel v. C. I. 

R. , C.C.A., 74 F.2d 27. 

0.C.—American Auto Trimming Co., 
Michigan, v. Lucas, 37 F.2d '801, 
'59 App.D.C. 171. 

Exclusion of evidence 
X7.S.—Regensburg v. C. I. R., C.C.A., 
144 P.2d 41, certiorari denied 65 

S. Ct. 272, five cases, 323 U.S. 783, 
89 L.Ed. 625—Hord v. C. 1. R., 
C.C.A., 143 F.2d 73. 

SI. U.S.—Dobson v. C. I. R., Minn., 
•64 S.Ot. 239, 320 U.S. 489, 88 L.Ed. 
248, rehearing denied 64 S.Ct. 495, 
321 U.S. 231, 88 L.Ed. 691, man¬ 
date conformed to, C.C.A., Helver- 
ing V. Collins* Estate, 142 F.2d 454, 
and Helvering v. Dobson, 142 F 2d 
454, two cases—Vandenberge v. C. 
1. R., C.C.A.Tex., 147 F.2d 167, cer¬ 
tiorari denied 65 S.Ct. 15’58, 325 U. 
S. 875, 89 L Ed. 1993, rehearing de¬ 
nied 66 S.Ct. 14—Conrad & Co. v. 
C. I. R., CC.A., 50 F,2d 576. 

D.C.—Chatham Phenix Nat. Bank & 
Trust Co. v. Helvering, 87 P.2d 
‘547, 66 App.D.C. 330. 

Mixed question, of law and fact 
Where the question is one of 
mixed law and fact, the reviewing 
court may modify the tax court’s 
finding if erroneous.—Ewart v. C. I. 
R., C.C.A., 98 F.2d 649. 

32. U.S.—Equitable Life Assur. 
Soc. of U. S. V. C. I. R., 64 S.Ct. 
722, 321 IJ.S. 560, 88 L.Ed. 927, re¬ 
hearing denied 64 S.Ct. 941, 322 

U. B. 767, 88 L.Ed. 1593—Slayton 

V. C. I. R., C.C.A, 76 F.2d 497, cer¬ 
tiorari denied 56 S.Ct 131, 29 6 U.S. 
586, 80 L.Ed. 41'5. 

33. U.S.—Saltonstall v. C. I. R., C.C. 
A., 14i8 P.2d 396—Conrad & <10. v. 
C. I. R., C.C.A., '50 F.2d 576. 

D.C.—Chatham Phenix Nat. Bank & 
Trust Co. V. Helvering, 87 F.2d 
547, 66 App.D.C. 330. 

34. U.S.—General Utilities & Oper~ 
atlng Co. V, Helvering, 56 6.Ct. 


185, 296 U.S. 200, 80 L.Ed. 154— 
Helvering v. Rankin, 55 S.Ct 732, 
295 US. 123, 79 L Ed. 1343—Beau¬ 
dry V. C. I R., CCA., 150 F.2d 20 
—Stockstrom v. C. I. R., C.C A., 148 
F.2d 491, certiorari denied 66 S. 
Ct 23—Budd International Corpo¬ 
ration V. C. I. R. C.C.A., 143 F.2d 
784, certiorari denied 65 S.Ct 562, 
323 U.S. 802, 89 L.Ed. 640—Harbor 
Plywood Corporation v. C. I. R.. 
C.C. A., 143 P.2d 780—Cherokee 
Spinning Co. v. C. L R., C.C.A., 
143 F.2d 587—Levitt & Sons v. 
Nunan, C.C.A., 142 P.2d 795—Hel¬ 
vering V. Prentice, C.C.A., 139 F.2d 
691—Bush V. C. 1. R., C.C.A, 133 
P.2d 1005—Choate v. C. I. R., C.C. 
A., 129 F.2d 684—Rosenthal v. 

Helvering, C.C.A., 124 F.2d 474— 
C. I. R. V. Brandegee, C.C.A., 123 
P.2d 58—C. I. R. V. Clise, C.C.A., 
122 F.2d 998, certiorari denied 
Clise V. C. L R., 62 S.Ct 914, 315 
U S. 821, 86 -UEd. 1218—C. I. R v. 
Corpus Christi Terminal Co., C.C. 
A.Tex., 110 F.2d 651—Thomson v. 
C. I. R., C.C.A,, 108 F2d 642, re¬ 
versed on other grounds 61 S Ct. 
373, 311 U.S. 527, 85 L.Ed. 319— 
Berkowitz v. C. I. R., C.C.A., 108 
P.2d 319—Coosa Land Co. v. C. I. 
R., aC.A., 103 P.2d 555—Weigel 
V. C. I. R., C.C.A., 96 P.2d 387, 117 
A.L.R. 366—Von’s Inv. Co. v. C. I. 
R., C.C.A., 92 F.2d 861—Diller v. 
C. I. R., 'C.C.A., 91 F.2d 194—Pera- 
ta V. C. I, R., C.C.A., 90 P.2d 498— 
Wilson Coal Land Co. v. C. I. R., 
C.C.A., 87 F.2d 185—Macy v. Hel¬ 
vering, C.C.A., 82 F.2d 183—Eaton 
V. C. 1. R., C.C.A., 81 P.2d 332— 
Fulton Oil Co. v. C. I. R., C.C.A., 
81 F.2d 330—Doernbecher Mfg. Co. 
V. C. I. R., C.C.A., SO F.2d 673— 
Helvering v. Ward, C.C.A., 79 F. 
2d 381—Anderson v. C. I. R.. C.C. 
A., 78 F.2d 636—Manchester Board 
& Paper Co. v. C. I. R., C.C.A., 74 
F.2d 838—Nachod & U. S. Signal 
Co. V. Helvering, C.C.A., 74 F.2d 
1'64—Buffalo Union Furnace Co. v. 
Helvering, C.C.A., 72 F.2d 399— 
Belridge Oil Co. v. Helvering, C.C 
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A., 69 F.2d 432—Swenson v. C. L 
R.. C.C.A., 69 F2d 2*80—H. H. Mil¬ 
ler Industries Co. v. Q. I. R., C.C. 
A., 61 F.2d 412—Ferguson v. C. I. 
R., C.C.A., 59 F.2d 893—C. I. R. v. 
American Seating Co., C.C.A., 50 
F2d 681—Independent Ice & Cold 
Storage Co. v. C. I. R., C.C.A., 50 
F2d 31—Curran v. C. I. R., CC.A., 
49 F.2d 129—Kendrick Coal & Dock 
Co. V. C. I. R., C.C.A., 29 F.2d 559. 
D.C.—C. I. R. V. Clarion Oil Co., 148 
F 2d 671, certiorari denied Clarion 
Oil Co. V. C. I R., 55 S.Ct 1575, 
325 U.S. 881, 89 L.Ed. 1997 and C. 
I. R. V. Clarion Oil Co., 6'5 S.Ct. 
1580, 325 U.S. 881, 89 L.Ed. 1997. 
Decision partially unsupported by 
finding 

That part of a decision which is 
unsupported by a finding will be re¬ 
manded for such further proceed¬ 
ings as may be necessary to dispose 
of the issue.—Stockstrom v. C. I. R., 
C.C.A., 148 P.2d 491, certiorari de¬ 
nied 66 S.Ct 23. 

Failure to find ultimate facts 
U.S.—C. I. R. V. Laughton, C.C.A., 
113 F.2d 103—Kelleher v. C. I. R., 
C.C.A., 94 P,2d 294. 

35. U.S.—Kansas City Southern Ry. 
Co. V. C. I. R., G.C.A., 62 F.2d 372, 
certiorari denied 52 S.Ct 131, 284 

U. S. 676, 76 L.Ed. 572. 

3S. U.S.—General Utilities & Oper¬ 
ating Co. V. Helvering, 56 S.Ct 
185, 2'96 U.S. 200, SO L.Ed. 154— 
Helvering v. Rankin, 55 S.Ot. 732, 
295 U.S. 123, 79 L.Ed. 1343—Har¬ 
bor Plywood Corporation v. C. I. 
R., C.C.A., 143 F.2d 780—Helvering 

V. Ward, C.C.A., 79 P.2d 381. 

37. U.S.—C. I. E. V. Scottish Amer¬ 
ican Inv. Co., 65 S.Ct 169—In re 
Bae’s Estate, C.C.A., 147 F.2d 204 
—Plemphill Schools v. C. I. E., C.C. 
A., 137 F.2d 961—Andrews v. G. L 

R. , C.C.A., 135 P.2a 314, certiorari 
denied 64 S.Ct 51, 320 U.S. 748, 8‘8 
L.Ed, 444, Rainey v, C. I. E., 64 

S. Ct '61, two cases, 320 U.S. 748, 
«8 L.Ed. 444, Stoddard v. G. I. R., 
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been received by the tax court,38 where the tax 
court has acted in an arbitrary manner,3^ where 
the tax court has applied erroneous rules of law or 
methods of computation,'^0 where the tax court has 
proceeded on an erroneous assumption of fact,'^^ 
where the findings are in need of clarification,^3 
or where the parties have stipulated or entered a 
joint motion that the cause be remanded,^3 if a 
new issue or theory advanced in the appellate court 
involves any new question of fact the case should 
be sent back to the tax court so that the adverse 
party may have the opportunity of establishing any 
facts which might affect the result.^^ 


Where the decision is in accordance with law 
the appellate court cannot remand the case,^S ^xit 
the court may allow the taxpayer to apply to the 
tax court for leave to offer additional evidence and 
to obtain a rehearing and decision on the record as 
thus supplemented^^’ The court will not grant a 
remand in the absence of a showing of a sufficient 
basis therefar.^"^ It may properly refuse to re¬ 
mand the case for the introduction of further facts 
where the facts were known or could have been as¬ 
certained before trial,'^3 or where no showing is 
made that further facts can be presented on the is¬ 
sue and it may properly refuse to remand for 


64 S.Ot. 52, 320 U.S. 748, '88 L.Ed. i 
444, and Andrews v. C. I. R., 64 ^ 

S. Ct. 52, 320 U.S. 748, 88 L.Ed. 
444—C. I. R. V. Lang'well Real Es¬ 
tate Corporation, C.C.A., 47 F.2d 
841. 

38. U.S.—Kastel v. C. I. R., C.C.A., 

136 F.2d '530—C. 1. R v. Dallas Ti¬ 
tle & Guaranty Co., C.C.A.Tex., 119 
F.2d 211—C. I. R. V. Kellogg, C.C. 
A., 119 F.2d 115—National Lum¬ 
ber & Tie Co. V. C. 1. R., C.C.A., 
90 F.2d 216—Fritz v. C. I. R., C C. 
A,Tex., 76 F.2d 460—^Wyoming 
Inv. Co. v. C. I. R, C.C.A., 70 P. 
2d 191—Eau 'Claire Book & Sta¬ 
tionery Co. V. C. I. R., C.C.A., 65 
F.2d 125—Underwood v. C. I. R., 
C.C.A., 56 P.2d 67. 

D.C.—Van Cliof v. Helvering, 135 F. 

2d 254, 77 U.S.App.D.C. 337. 
Hejectiou of relevant evidence 
If relevant evidence offered be¬ 
fore tax court is rejected tbe review¬ 
ing court may remand case to tax 
court for appropriate flndings.— 
Equitable Life Assur. Soc. of U. S. 
V. C. I. R, 64 S.Ct 722, 321 U.S. '560, 
8'S L.Ed. 927, rehearing denied 64 S. 
Ct. 941, 322 U.S. 767, 88 L.Ed. 1593. 

38. U.S.—Fritz v. C. I. R., C.C.A. 

Tex., 76 P12d 460—Foss v. C. 1. R., 
C.C.A., 75 F.2d 32G. 

40. U.S.—Eder v. €. I. R., C.C.A.N. 

T. , 138 P.2d 27—Boll’s Estate v. C. 
1. R., C.C.A., 137 F.2d 454—Bsper- 
son V. C. 1. R., C.C.A.Tex., 127 P. 
2d 370—C. I. R. V. American Liber¬ 
ty Oil Co., 127 F.2d 262, certiorari 
denied American Liberty Oil Co. 
V. C. I. R., 63 S.Ct. 43, 317 U.S. 
64’S, 87 L.Ed. 522—Forrester Box 
Co. V. C. I. R., C.C.A., 123 F.2d 226 
—Hanlin v. C. I. R., C.C.A., 108 F. 
2d 429—C. I. R. V. Newberry Lum¬ 
ber & Chemical Co., C.C.A., '94 F, 
2d 447—Clements v. C.* I. R., C.C. 
A., 88 F.2d 791—Wisconsin Land & 
Lumber Co. v. 0. I. R., C.C.A., 88 
F.2d 151—Laird v. C. I. R., C.C.A., 
85 F.2d '598—Ilelvcrlng v. Montana 
Life Ins. Co., C.CA., 84 F.2d 623— 
Fritz y. C. I* R., aaA.Tox., 76 F. 
2d 460. 

D.C.—Fairmount Cemetery Aes'n v. 


Helvering, 92 P.2d 496, 67 App.D.C. 
345. 

Necessity for proof of correct tax 
Where the tax court’s determina¬ 
tion of the amount of the tax is er¬ 
roneous, the reviewing court may 
properly remand the case even 
though the taxpayer does not prove 
the correct amount of the tax.—Hel¬ 
vering V. Taylor, '55 S.Ct. 287, 293 U. 
S. 507, 79 LEd. 623. 

41. U.S.—Helvering v. Smith, C.C. 
A., 132 P.2d 965—Williams v. C. I. 

R. , C.C.A., 79 P.2d 518—Peterson 
V. C. I. R., C.C.A., 76 F.2d 806, af¬ 
firmed Helvering v. Peterson, 56 

S. Ct. 269, '296 U.S. 378, 80 L.Ed. 
284. 

42. U.S.—Cherokee Spinning Co. v. 
C. I. R, C.C.A., 143 P.2d 587— 
Newell V. C. I. R., C.C.A., 66 P.2d 
102—Schoenheit v. 'Lucas, C.C.A., 
44 F.2d 476—Royal Packing Co. v. 
C. I. R., C.C.A., 22 P.2d 536. 

43. U.S.—Baynard Co. v. C. I. R., C. 
C.A., 13'5 F.2d 43—Forest Produc¬ 
ing Corporation v. C. I. R., C.C.A., 
132 F.2d 118—Tharpe v. €. I. R., C. 
C.A., 110 F2d 811. 

44. U.S.—Smith’s Estate v. C. I. R., 

C.C.A., 140 F.2d 769—Helvering v. 
Smith, C.C.A., 132 P.2d 965—C. 1. 
R. V. Gardner, C.C.A., 127 P.2d 929 
—G. I. R. v. Phillips’ Estate, C.C.A. 
Ala., 126 F.2d 851—Richardson v. 
C. I. R., C.C.A., 126 F.2d 662, 140 
A.L.R, 705—'Crabb v. C. I. R., C.C. 
A.Tex., 121 F.2d 1015—0. I. R. v. 
O’Keeffe, C.C.A., 118 F.2d 639— 

Rhodes V. C. I. R., CC.A,, 111 P.2d 
■53—Adams v. C. I. R., C.C.A., 110 
F.2d 678—Rogers v. Helvering, C. 
C.A., 107 F.2d 394—Sabatmi v. C. L 
R., C.C.A., 98 F.2d 753. 

Applicability of statute uot previ¬ 
ously considered 

U.S.—PTelvoring v. Richter, 61 S.Ct. 
723, 312 U.S. 66'1, 85 L.Ed. 1043— 
Hormel v. I-Xolvering, 61 S.Ct. 719, 
312 U.S. '5'52, 85 L.Ed. 1037—Bay¬ 
nard Co. V. C. I. R., C.O.A., 135 P. 
2d 43—Eljer Co. v. C. I. R., C.C.A., 
134 F.2d 251—Groat Lakes Coco- 
Cola Bottling Co. v. C. I. R., C.C. 
A., 133 F.2d 953, certiorari denied 
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63 S.Ct. 1176, 319 TJ.S. 757, -87 L 
Ed. 1710—^Van Ameringen-Haebler, 
Inc. V. Helvering, C C.A., 132 P.2d 
S‘55—Forest Producing Corpora¬ 
tion V, C. I. R., C.C.A., 132 F.2d 
11-S—C. 1. R. V. Montague, C.C.A., 
126 P.2d 948—Helvering v. Rubin¬ 
stein, CCA., 124 F.2d 969—C. I. 
R. V. Brown, C.CA., 122 F.2d 800— 
C. I. R V. Central Nat. Bank of 
Cleveland, C.C.A., 119 P.2d 470— 
a I. R. V. Ward, C.C.A,, 119 F.2d 
207. 

45. U.S.—Hoagland Corporation v. 
Helvering, C.C.A., 121 F.2d 962— 
Brown v. C. I. R., C.C.A., 115 F.2d 
337—Houston v. C.’ I, R., C.C.A, 
53 P.2d 445. 

D.C.—Thom V. Burnet, 5'5 P.2d 1039, 
60 App.D.C. 414. 

40. U.S—Brown v. C. I. R., C.C.A., 
115 P.2d 337. 

47. U S.—Bondholders Committee, 

Marlborough Inv. Co., First Mort¬ 
gage Bonds V. C. I. R., 62 S.Ct. 
'537, 315 U.S. 189, 86 LEd. 784— 
Helvering v. Robinette, C.C.A., 129 
P.2d 832, affirmed Robinette v. Hel¬ 
vering, 63 set. 540, 318 U.S. 184, 
87 L.Ed. 700—Helvering v. Paum- 
garten, C.C.A., 129 F.2d 832, af¬ 
firmed Paumgarten v. Helvering, 
63 S.Ct. ‘540, 318 U.S. 1'84, 87 L.Ed. 
700—Helvermg v. Terminal R. 
Ass’n of St. Louis, C.CA, 89 F.2d 
739—C. I. R. V. Erickson, C.C.A., 
74 F.2d 327, certiorari denied 
Erickson, V. -C. I- R., '55 S.Ct. 639, 
294 U.S. 730, 79 L.Ed. 1260. 

48. U.S.—Athens Roller Mills v. C. 
I. R., C.C.A., 136 F.2d 125. 

After two heariugs in which the 
taxpayer failed to prove facts suffi¬ 
cient to sustain its burden of proof, 
the court held the taxpayer not en¬ 
titled to another opportunity for the 
presentation of additional evidence. 
—Signal Gasoline Corporation v. C. 
r. R., C.C.A, 77 F.2d 728, certiorari 
denied 66 S.Ct. 383, 296 U.S. 667, 80 
L.Ed. 468. 

49. U.S.—Murphy Oil Co. v. Burnet, 
53 S.Ct 16'1, 287 U.S. 299, 77 L.Bd. 

' 418 . 
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further finding’s where the party requesting remand 
has acquiesced in the decision of the tax court.^® 

Remand to circuit court of appeals. The supreme 
court may remand the case to the circuit court of 
appeals for determination of material issues which 
the circuit court of appeals failed to consider when 
the case was before it.^^ Where a new issue is 
presented in the supreme court, that court may 
grant leave to the taxpayer to apply to the circuit 
court of appeals for an opportunity to establish ad¬ 
ditional facts before the tax court.^^ 

§ 756 . - Proceedings after Remand 

The tax court must proceed in accordance with the 
appellate court’s opinion; but, with this exception, the 
mandate restores to the tax court the power it had when 
the case was first before it. 

The tax court must obey the appellate courds 
mandate and its proceedings must not be inconsist¬ 
ent with the appellate courds opinion,^3 but, with 
this exception, the effect of a remand of the cause 
for further proceedings is to restore to the tax 
court the power it had when the case was first 
before As a general rule the tax court may re¬ 
ceive additional evidence,but, unless required by 
the order of remand,it need not do so,57 and it 
may make the findings for which the cause was re¬ 


manded without taking further evidence.^S Where 
the cause is remanded, not for a rehearing but only 
to require the tax court to redetermine the tax 
liability in conformity with specific findings, and 
only to compute the correct amount on the basis 
of such findings, the tax court is without power to 
permit an amendment which raises a new issue, and 
to receive further evidence thereon.^^ 

The burden on a taxpayer to show the determi¬ 
nation by the commissioner to be erroneous still re¬ 
mains on the new hearing before the tax court 
after remand.^^ General rules of admissibility of 
evidence are applied to evidence presented on the 
issues after remand.^^ 

§ 757. Rehearing; Subsequent Appeals 

Matters adjudicated or determined by the reviewing^ 
court on a prior appeal from a decision of the tax court 
ordinarily become the law of the case on all subsequent 
appeals to such court. 

On a petition for rehearing to the reviewing 
court, petitioner must make a showing sufficient to 
entitle him to the relief sought .62 Thus, on a peti¬ 
tion for rehearing raising the question of a diminu¬ 
tion of the record on appeal, the petition must point 
out wherein the record in the reviewing court is 
not 'd . full and complete as the record before the 
tax court. 


50. U.S.—^Helvering v. Pfeiffer, 58 
S.Ct. 159, 302 U.S. 247, 82 L.Ed. 
231. 

51. U.S.—^Helvering- v. Rankin, 55 S. 
.Ct. 732, 295 U.S. 123. 79 UEd. 1343. 

52. U.S.—Helvering’ v. Go-wran, 58 
S.Ot 1'54. 302 U.S. 238, 82 E.Ed. 
224, rehearing denied 58 S.Ct. 478, 
302 US. 781, 82 L-.Bd. 603. 

53. U.S.™-Belridge Oil Co. v. O. I. 
R., C.C.A., 'S5 P.2cl 762—Helvering 
V. Kendrick Coal & Dock Co., C.C. 
A., 72 P.2d 330, certiorari denied 
Kendrick Coal & Dock Co. v. Hel- 
verinr. '55 S.Ct. 515, 294 U.S. 716, 
79 D.Ed. 1249. 

liaw of tile case 

U S.—Von’s Inv. Co. v. C. I. R., C.C. 
A., Ill F.2d 440. 

54. U.S.—Swenson v. C. I. R., C.C. 
A., 69 F.2d 280. 

A stipulation hy the parties may 
be accepted by the tax court.—Kelle- 
her v. C. I. R., C.C.A., 94 P.2d 294. 
Claim for increased taxes 
Where decision of circuit court of 
appeals in tax cases required in¬ 
creased deficiency, and commission¬ 
er, on remand of cases, pursuant to 
order of board filed recomputation of j 
taxpayer’s tax liability, filing of re- 
computation constituted a valid and 
legal claim by commissioner for in¬ 
creased deficiency as required by 


' statute.—Olds & Whipple v. U. S., Ct 
Cl., 22 P.Supp. 809. 

55. U.S.—Andrews v. C. I. R.. C.C. 

A., 135 P.2d 314, certiorari denied 
64 S.Ct. *51, 320 U.S. 748, 88 L.Ed. 
444, Rainey v. C. I. R., 64 S.Ct. 51, 
two cases, 320 U.S. 74S, 'SS L.Ed. 
444, Stoddard v. C. I. R., 64 S.Ct. 
52, 320 U.S. 748, 88 L.Ed. 414, and 
Andrews v. C. I. R, 64 S.Ct. 52, 
320 U.S. 748, 88 L.Ed. 444—Kelle- 
her V. C. I. R., C.C.A., 94 .F.2d 291. 
5C. Remand for presentation of new 
issue 

A remand allowing the petition to 
be amended to present a new issue 
requires the tax court to admit evi¬ 
dence in support of the new issue.— 
Southport Mill V. C. I. R., C.C.A.La., 
38 F.2d 986. 

57. U.S.—Swenson v. C. I. R., C.C. 

A., 69 F.2d 280. 

52. U.S.—McCarthy v. C. I. R., C.C. 

A., 139 F.2d 20—Holvering v. Ken¬ 
drick Coal & Dock Co., CC.A,, 72 
F.2d 330, certiorari denied Ken¬ 
drick Coal & Dock Co. v. Helver¬ 
ing, 5'5 set. 615, 294 U.S. 716, 79 
L.Ed. 1249. 

59. U.S.—Peavy-Byrnes Lumber Co. 
V. C. I. R., C.CA., '86 F.2d 234, cer¬ 
tiorari denied 67 S.Ct. 612, 300 U. 
S. 674, 81 L.Ed. 879. 

60. U.S.—Signal Gasoline Corpora¬ 
tion V. C. I. R., C.aA,, 77 F.2d 728, 
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certiorari denied *56 S.Ct. 383, 296 
US. 657, 80 L.Ed. 468. 

Burden of proof as to findings of 
commissioner generally see supra 
§ 709. 

Evidence held insufficient 
U.S.—Johnson v. C. I, R., C.C.A., 10'5 
F.2d 454, certiorari denied 60 S. 
Ct 3'SO, two cases, 308 U.S. 625, 84 
L.Ed. '522. 

61. Subsequent admission of ex- 
eluded evidence 

An erroneous exclusion of evi¬ 
dence is not prejudicial where the 
evidence is subsequently admitted.— 
Von’s Inv. Co. v. G. I. R., C.C.A., 111 
F.2d 440. 

Evidence held admissible 
U.S.—Von’s Inv. Co. v. C. I. R., su¬ 
pra. 

62. U.S.—^Helvering v. Northern 
Coal Co., 55 ,S.Ct 3, 293 U.S. 191, 
79 L.Ed. 281—IXclvering v. C. H. 
Sprague & Son Co., 55 S.Ct 3, 293 

U. S. 191, 79 L.Ed. 281—Helvering 

V. U. S. Refractories Corporation, 
65 S.Ct '3, 293 U.S. 191, 79 L.Ed. 
281—Helvering v. Oswego S. 
R. Co., 55 S.Ct 3, 293 U.S. 191, 79 
L.Ed. 281—C. I. R. V. Erickson, C. 
C.A., 74 F.2d 327, certiorari denied 
Erickson v. C. I. R., '65 S.Ct 

294 U.S. 730, 79 L.Ed. 1260. 

63. U.S.—C. I. R. V. Erickson, C.C. 
A., 74 .F,2d 327, certiorari denied 
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A petition for rehearing has been denied where 
neither of the judges who concurred in the opinion 
of the circuit court of appeals affirming a decision 
of the tax court desired a rehearing.®^ 

Rehearing of certiorari, A rehearing of an or¬ 
der denying certiorari to review a determination of 
a circuit court of appeals on a petition for review 
can be granted only where the judgment has not 
become final under the revenue act or supreme court 
rules.®® 

Subsequent appeals. The only means available 
to test the correctness of the tax court’s decision 
entered pursuant to the opinion and mandate of the 
circuit court of appeals is by an appropriate pro¬ 
ceeding in the circuit court of appeals.®® The de¬ 
cision rendered by the tax court after the case has 
been remanded becomes final on the expiration of a 
specified period from the time of its rendition in 
accordance with the Internal Revenue Code, 26 
U.S.C.A. § 1140 (c), and similar statutes, if pro¬ 
ceedings are not taken within that period of time 
to have the decision corrected,®'^ and neither the 


tax court®^ nor the circuit court of appeals®^ has 
jurisdiction thereafter to correct the decision. Fail¬ 
ure of the tax court to comply with an order of the 
reviewing court on remand of the cause thereto 
constitutes reversible error on a subsequent appeal 
in the case.*^® 

Matters adjudicated or determined by the review¬ 
ing court on a prior appeal from a decision of the 
tax court become the law of the case on all sub¬ 
sequent appeals to such court in the absence of 
new matter appearing of record which would jus¬ 
tify departure therefrom.^i Where review of such 
determinations by the circuit court of appeals was 
not sought in the supreme court, the question can¬ 
not be raised again on a subsequent appeal.^2 Qn 
the other hand, an issue which was originally raised 
in the tax court as an alternative issue, but was 
not considered therein because a decision on the 
other issue made it unnecessary, may be considered 
on a subsequent appeal in the case although it was 
not raised on the prior appeal or considered on such 
prior appeal because it was not originally con¬ 
sidered by the tax court.'^® 


XVII. LIENS 


§ 758. In General 

The federal tax lien is a creature of statute and Its 
scope and effect should be determined in the light of con¬ 
trolling statutes and decisions interpretative thereof. 

The Internal Revenue Code, 26 U.S.C.A. §§ 3670-- 
3680, and similar statutes, generally provide for a 


lien for unpaid taxes,'^^ and a separate and distinct 
lien is provided for by § 827 of the Code, and sim¬ 
ilar statutes, with respect to unpaid estate taxes, 
and by § 2800 (e) of the Code, and similar statutes, 
with respect to unpaid taxes on distilled spirits.'^® 


Erickson v. C. 1. R., 55 S:Ct 639, 
294 U.S. 730, 79 L.Bd. 1260. 

G4. U.S.—-C. X. R. V. Masters on, C.C. 

A.Tex., 128 F.2d 626. 

65- Time for fllin.gr 
Supreme court rule as to rehear¬ 
ing’s, in so far as it permits as a 
matter of right filing of petition for 
rehearing within twenty-five days 
after judgment, may be applied 
where petition for certiorari to re¬ 
view decision in case originating in 
tax court has been denied, but when 
under supreme court rule denial of 
petition for certiorari has become 
"final," statute providing that deci¬ 
sion of tax court bccome.s final on 
denial of petition for certiorari de¬ 
prives supreme court of jurisdiction 
over case.—R. Simpson Sc Co. v. C. I. 
R., 64 S.Ot. 4 9 6, 321 U.S. 22‘5, 88 L. 
Ed. 688, rehearing denied 64 S.Ct 
7^8, 321 U.S. 804, 88 L.Bd, 1090. 

66. U.S.—Olds & Whipple v, U. S., 
Cl.CL, 22 F.Supp. 809. 

67. U.S.—Olds & Whipple V. U. S., 
supra, 

68. U.S.-—Jacob Bros. Co, v. O. I. R., 
CO.A., 64 F.Sd 107. 

08. U.S.—Crews v. C. X. R., C.C.A., 


120 F.2d 749, certiorari denied 62 
S.Cl. 126, two cases, 62 S Ct. 127, 
314 U.S. 664, 86 L.Ed. *532, two cas¬ 
es, 314 U.S. 664, 86 L.Ed. .532, Tres- 
ner v. C. T. R., 62 S.Ct. 12 6, 314 

U. S. 664, 86 L.Bd. '532, and Willis 

V. C. I. R., 62 S.Ct. 127, 314 U.S. 
664, .$6 L.Ed, 532. 

70. U.S.—Belridge Oil Co, v. Q. I. 
R., C.C.A., 85 F.2d 762. 

71. U.S.—Crabb v. C. I. R., C.C.A. 
Tex., 136 F.2d 501—Johnson v. C. 
I. R., C.C.A., 105 F.2d 4’54, certio¬ 
rari denied 60 S.Ct 380, two cases, 
308 U.S. 625, 84 L.Ed. 522. 

72. U..S.~-Von's Xnv. Go. v. C. I. R., 
C.C.A., Ill F.2d 440. 

Second, appeal not a rehearing 
U.S.—Johnson v. Q. I. R., C.C.A., 105 
F.2d 454, certiorari denied 60 S. 
Ct. 380, two cases, 308 U.S. 62'5, 84 
X...Ed. 522. 

73. U.S.—Champlin v. C. I. R., C.C. 
A., 78 F.2d 906. 

74. U.S.—Tnvo.stmont & Securities 
Co. V. Robbins, D.C.Wash., 49 F. 
Su'pp, 620, afllrmcd, C.C.A., Invest¬ 
ment <& Securities Co. v, U. S., 140 
F.2d 894. 


Purpose of provision of Bankhead 
Cotton Act, 48 U.S.St. at L. p >598, 
which imposed a lien on cotton for 
amount of tax on removal of cotton 
from gin without payment of tax 
and while permitting it to be stored 
by producer, forbade the opening of 
a bale or the sale of It until the tax 
liability should have been dis¬ 
charged, was that if ginner should 
release the cotton to the producer 
while the tax remained unpaid the 
lien on the cotton would insure pay¬ 
ment by the producer.—Stahmann v. 
Vidal, N.M., 6'9 S.Ct. 41, 30'5 U.S. 61, 
83 L.Ed. 41. 

75. U.S.-—U. S. V. McGuire, D.C.IST.J., 

42 F.Supp. 337—U. S. v. Paul, B.C. 
Mich., 41 F.Supp. 41, affirmed, C.C. 
A., Paul v. U. S., 127 F.2d 64, af¬ 
firmed 63 S.Ct. 297, 317 U.S. 329, 
'87 L.Ed. 304 and 63 S.Ct. 302, 317 
U.S. 338, 87 L.Bd. 312—U. S. v. 
SocuriLy-Pirst Nat. Bank of Los 
Angeles, B.C.Cal., 30 F.Supp. ri3, 
appeal dismissed C.C.A., Security- 
irirst Nat. Bank of Los Angeles v. 
U. S., 113 F.2d 491. 
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The federal tax lien’^is wholly statuteits scope 
and effect being determined solely by the governing 
statute and decisions interpreting it,78 and there is 
no lien in the absence of statute conferring one.'^^ 
In order to support the lien there must be a strict 
compliance with all the prerequisites of the law.^f^ 

A federal tax lien is analogous to a judgment 
lien,^l having the attributes of liens generally, ^2 
and the federal estate tax has been regarded as a 
debt against the estate with a lien.^3 Xhe gov¬ 
ernment’s tax lien is not, however, analogous to the 
lien of a mortgage but is to be distinguished there- 
from.S^ It has been said that after attachment of 
the federal income tax lien the property in a sense 
has two owners, the taxpayer and, to the extent of 
its lien, the government t)ut it has also been said 
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that the tax lien of the government is not a pro¬ 
prietary right.®® 

§ 759. What Law Governs 

Federal law controls the matter of federal tax liens, 
and in the absence of congressional consent no state 
law can affect such liens. 

A tax lien imposed by law of congress cannot, 
without congressional consent, be displaced by later 
liens imposed by state law^^ or judicial decision,^® 
and priority of payment commanded by federal stat¬ 
ute cannot be set aside by state legislation.®^ In 
other words, the federal states governing federal 
tax liens are the supreme law of the land and over¬ 
ride any conflicting state legislation,and the 
states lack power to enact valid legislation affect¬ 
ing federal tax liens except as they may be permit¬ 
ted to do so by congress.^^ 
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C.Mo., 27 P.Cas.No.15,984, 4 Bill. 
71, 23 Int.Rev.Rec. 384. 

33 C.J. p 337 note 97. 

77. U.S.—MacKenzie v. V. S., O.C.A. 
Gal., 109 F.2d '540—Maryland Cas¬ 
ualty Co. V. Charleston Lead. 
Works, B.C.SC., 24 F.2d 836. 

33 C.J. p S5'8 note 18. 

78. US.—Mackenzie v. U S., C.C.A. 
Cal., 109 F2d 540—U S. v. Kelly, 
B.C.Pa, 27 P. 542. 

Pa.—Braunstein v. Royal Tower Sys¬ 
tem, Inc., 47 Pa.Bist. & Co. 129, 
91 Pittsb.Leg.J. 103. 

33 C.J. p SlO^note 48 [d]. 
Cougressional control of lien 

(1) After creating tax lien con¬ 
gress may postpone the govern¬ 
ment’s claim, and it may extend the 
list of those to whose claims it is 
prepared to defer its own.—Manu¬ 
facturers Trust Co. V. Sobel, 26 N. 
Y.S.2d 14-5, 175 Misc. 1067. 

(2) There is no limit to the num¬ 
ber of remedies which congress may 
place at the disposal of the commis¬ 
sioner for enforcement of taxes, and 
congress may provide one lien to 
protect rights pending assessment 
and another to enforce the collection 
after assessment.—U. S. v. Security- 
First Nat. Bank of Los Angeles, D. 
C.CaL, 30 P.Supp. 113, appeal dis¬ 
missed C.C.A., Security-First Nat. 
Bank of Los Angeles v. TJ. S., 113 F. 
2d 491. 

79- N.Y.—^Manufacturers Trust Co. 
V. Sobel, 26 N.Y.S.2d 145, 175 Misc. 
1067. 

Statutes construed as creating no 
lien 

Federal statutes respecting liabil¬ 
ity of executor, administrator, or as¬ 
signee paying debt before paying 
federal government creates no lien 
for income tax either present or con¬ 
tinuing.—U S. V. Western Union 


Telegraph Co., O.C.A.N.Y., 60 F.2d 

102 . 

80. U.S.—U. S. V. Allen, C.C.Tenn., 
14 P. 263. 

33 C.J. p 358 note 21. 

Validity of lien upheld 
Tax collector’s lien against bonds 
filed in lieu of bail was not invalid 
because collector was of one collec¬ 
tion district, whereas accused alleg¬ 
edly was of another collection dis¬ 
trict, since statute authorizes collec¬ 
tor to seize property in any collec¬ 
tion district within state in which 
collector resides.—Jacobson v. Hahn, 
D.C.N.Y., 14 F.Supp. 339, modified on 
other gfounds, C.C.A., 88 P.2d 433. 

81. US.—In re Victor Brewing Co., 
C.CA.Pa., 146 F.2d 831, affirmed 
66 S.Ct. 108—U. S. V. Taft, D.C. 
Cal., 44 F.Supp. ‘564, affirmed, C.C. 
A., Citizens Nat. Trust & Savings 
Bank of Los Angeles v. U. S., 135 
F.2d 527. 

82. N.Y.—In re Rosenberg’s Will, 
199 N.E. 206, 269 N.Y. 247, 105 A. 
L.R. 1238, certiorari denied 56 S. 
Ct '834, 298 US. •669, 80 L.Ed. 1392. 

Greueral lieu 

Federal income tax lien is a gen¬ 
eral lien and is not necessarily pre¬ 
ferred over other liens.—Exchange 
Nat. Bank of Tulsa v. Bavy, B.C. 
Okl., 13 F.Supp. 226. 

83. Ky.—Breetz v. Hill, 1'69 S.W.2d 
632, 293 Ky. 626. 

34. US.—U. S. v. City of Greenville, 
C.C.A.S.C., 118 P.2d 963. 

State’s power to tax 
The statutory lien of federal gov¬ 
ernment for income taxes is not 
analogous to that of holder of mort¬ 
gage lien, in that rights of mortga¬ 
gee as well as mortgagor are sub¬ 
ject to state's power to tax, but 
rights of federal government are not 
subject to that power.— u. S. v. City 
of Greenville, supra. 
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85. US.—U. S. V. City of Greenville, 
supra. 

Not property of tax officials 

To the extent that the lien is re¬ 
garded as property, it is the property 
of the government, and not of its 
tax officials.—Czieslik v. Burnet, B.C. 
N.Y., 57 P.2d 71'5. 

sa us. —Hedger v. Union Ins. Co,, 
C.C.Ky., 17 F. 498. 

87. US.—State of Michigan v. U. 
S., Mich., 63 S.Ct. 302, 317 US. 338, 
87 L.Ed. 312. 

88. U.S.—State of Michigan v. U S., 
supra. 

N.Y.—In re Rappaport’s Estate, '3 
N.Y.S.2d 616, 167 Misc. 164. 
Homesteads 

The collector Is not required to 
recognize or respect state notions 
of homestead exemptions in his 
sea.rch for properly or property 
rights of a delinquent taxpayer to 
satisfy his tax liability.—Jones v. 
Kemp, C.C.A.Okl., 144 F.2d 478. 

89. U.S.—State of Michigan v. U. 
S., Mich., 63 S.Ct. 302, 317 US. 
338, 87 L.Ed. 312. 

Pa.—Littlestown Nat. Bank v. Penn 
Tile Works Co., 42 A. 2d 606. 

90. US.—U S. V. Roscnheld, B.C. 
Mich., 26 F.Supp. 4 33. 

Conflicting provisions of state 

stock transfer act must yield to 
federal statutes governing federal 
tax liens.—U S. v. Rosonfiold, supra. 

91. US.—U S. V. City of Greenville, 

C.C.A.S.C., 118 F.2d 963—In re 

Bartmont Coal Co., C.C.A.W.Va., 
46 F.2(i 465. 

State law cannot confer lien 

State law cannot give any lien to 
federal taxes, since it Is not subject 
for state legislation.—In re Caswell 
Const. Co., B.C.N.Y., 13 F.2d 667. 
Impairing validity of lien 
Uien for federal taxes when prop- 
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Recording. Federal statutes granting to legis¬ 
latures of the states the right to enact statutes gov¬ 
erning the recordation of federal tax liens confer 
a privilege, ^2 g^^d should be strictly construed in 
favor of the federal government.^S Xo the extent 
that a federal statute makes state statutes as to re¬ 
cordation applicable, the federal tax lien is not valid 
until recorded in compliance with whatever lawful 
requirements may be imposed by the state.94 In 
the absence of federal statute, however, state stat¬ 
utes respecting recording will not affect the federal 
tax lien.^5 Provisions of federal statutes creating 
an estate tax lien have been held independent of 
provisions of other federal statutes as to liens gen¬ 
erally, so that recording requirements of the gen¬ 
eral statute do not apply to the estate tax lien.^^ 

§ 760. Creation 

A federal tax lien arises automatically on compliance 
with statutory requisites for its creation; a prior assess¬ 
ment may or may not be essential to creation of the lien 
in accordance with governing statutory provisions. 

A federal tax lien arises by operation of law on 
due compliance with statutory requirements gov¬ 
erning its creation and existence.^'^ 

Assessment, A due return or assessment of tax 


has been held essential to creation of a federal tax 
lien under some statutes,®^ as in the case of an in¬ 
come tax lien;9^ but has been held unnecessary to 
creation of the lien under other statutes,^ as in 
the case of an estate tax lien.^ 

§ 761. - Notice or Demand 

Notice or demand may or may not be essential to 
creation or perfection of the federal tax lien in ac¬ 
cordance with statutory provisions, and the sufficiency 
of notice or demand where one is required will depend 
on provisions of the statute. 

Whether notice or demand is essential to creation 
of a federal tax lien depends on the provisions of 
the controlling statute. Under some statutes the 
tax lien arises instantaneously on occurrence of the 
prescribed condition and without necessity for de¬ 
mand^ or the recording of notice of lien,4 as in the 
case of the federal estate tax lien governed by the 
provisions of the Internal Revenue Code, 26 U.S. 
C.A. § 827, and similar statutes, which arises auto¬ 
matically on death of the decedent.^ However, un¬ 
der general provisions as to tax liens in §§ 3670- 
3672 of the Code, and similar statutes, demand,® or 
the filing of a notice of claim or lien,'^ has been held 
essential to creation of the government's tax lien, 
as in the case of a lien for federal income tax;® 


erly filed constitutes valid lien, and 
no subsequent act of any state legis¬ 
lature can impair validity.—In re 
Dartmont Coal Co., C.C.A.W.Va., 46 
P.2d 455. 

92. U.S.—In re Dartmont Coal Co., 
supra. 

93. U.S.—In re Dartmont Coal Co., 
supra, 

94. U.S.—U. S. V. Record Pub. Co., 
D.C.Cal., 60 F.Supp. 194. 

Recording as -affecting priorities be¬ 
tween hens see infra § 764. 

95. U.S.—U. S. V. Snyder, IDa., 13 

S.Ct. 846, 149 U.S. 210, 37 D.Ed. 
705—U. S. V. City of Greenville, 

C. C.A.S.C., 118 F.2d 963. 

9 a U.S.—Detroit Bank v. U. S., 
Mich., 63 S.Ct, 297, 317 U.S. 329, '87 

D. Ed. 304. 

97. U.S.—Maryland Casualty Co. v. 
Charleston Load Works, D.C.S.C., 
24 F.2d 836. 

Piling 

Tax lien under the law arises from 
assessment, from the birth of the 
tax obligation, and the filing of in¬ 
struments in counties where proper¬ 
ty of taxpayer is situated is reme¬ 
dial step, which may or may not be 
taken by collecting officers.—John¬ 
son V. Thomas, D.C.Tex, 16 F.Supp. 
1013. 

Xnoome taoc Hen 

By virtue of statute the govern¬ 
ment's lien for nonpayment of in¬ 


come tax attaches spontaneously 
when the assessment list is received 
and on failure to pay taxes on de¬ 
mand, and no action is required by 
the collector to effect the lien.— 
Maryland Casualty Co. v. Charleston 
Lead Works, D.C.S.C., 24 F.2d 836. 
9a U.S.—U. S. V. Pacific R. R,, CC. 

Mo., 1 F. 97, 1 McCrary 1. 

33 C-J. p 358 note 22. 

Failure to transfer assessment to 
different district 

Assessment list transferred from 
another district did not create lien, 
without showing that assessment 
was made in, or transferred to, said 
district.—Hill v. Firemen's Ins. Co., 
D.C.Ark., 25 F.2d 1007. 

99. U.S.—U. S. V. Pacific R. R., C.'C. 

Mo., 1 F. 97, 1 McCrary 1. 

1. U.S.—Detroit Bank v. U. S., 
Mich., 63 S.Ct. 297, 317 U.S. 329, i87 
L,Ed. 304. 

2. U.S.—Detroit Bank v. U. S., su- 
pra. 

3. U.S.—Detroit Bank v. U. S,, 63 
S.Ct. 297, 317 U.S. 329, 87 L.Ed. 
'304. 

4. U.S.~Detroit Bank v. U. S., su¬ 
pra. 

Effect of state statutes as to record¬ 
ing of liens generally see supra § 
759. 

Mortgagees, purchasers, and Judg¬ 
ment creditors 

Tho notice of federal estate tax 
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lien created by revenue act of 1926 
need not be recorded or filed in or¬ 
der for such lien to prevail against 
subsequent purchasers, mortgagees 
and judgment creditors.—U. S. v. 
Paul, DCMich., 41 F.Supp. 41, af¬ 
firmed, C.C.A., Paul V. U. S, 127 F 
2d 64, affirmed 63 S Ct. 297, 317 U.S. 
329, 87 L.Ed. 304 and 63 S.Ct. 302, 
317 U.S. 338, 87 L.Ed. 312. 

5. U.S.—Detroit Bank v. U. S., 
Mich., 63 S.Ct. 297, 317 U.S. 329, 
87 L.Ed. 304—U. S. v. Paul, D.O. 
Mich., 41 F.Supp. 41, affirmed C. 
C.A., Paul V. U. S., 127 F.2d 64, 
affirmed 63 S.Ct. 297, 317 U.S. 329, 
87 L.Ed. 304 and 63 S.Ct. 302, 317 
U.S. 338, 87 L.Ed. 312. 

6. N.T.—Johnson v. Western Union 
Telegraph Co., 53 N.Y.S.2d 867. 

33 C.J. p 358 note 22. 

7. N.T.—Niemi Bros. v. Rosenbluh, 
263 N.Y.S. 445, 147 Misc. 159. 

Ohio.—Barrs v. Barrs Rent-A-Car Co., 
50 N.E.2d 388, 71 Ohio App. 465. 
Pa.—Mowery v. Sweigart, Com.PL, 49 
Lanc.L.Rev. 91, 12 Som.Leg.J. 27. 
Social security tax lien 

Filing of notice of claim of Unit¬ 
ed States of lien to secure payment 
of social security taxes is essential 
to claim of existence of such a lien. 
—Barrs v. Barrs Rent-A-Car Co., 60 
N.E.2d 388, 71 Ohio App. 465. 

8. NY.—Johnson v. Western Union 
i Telegraph Co., 53 N.Y.S.2d 867. 
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but sucb requirement may be waived by the person 
interested.^ To perfect its tax Hen as against cer¬ 
tain claimants, such as mortgagees, purchasers, or 
judgment creditors, it may also be necessary, under 
some statutes, for the government to file or record 
the notice or lien,io although recording may be un¬ 
necessary as against other claimants.^^ 

Form and requisites. Where essential to the cre¬ 
ation or perfection of a federal tax lien, the de- 
mand ^2 and notice^^ should conform to statutory 
requirements, and are ineffective where addressed 
to the wrong party. 


§ 762. Property Subject to Lien 

The property subject to a federal tax lien will in gen¬ 
eral depend on the provisions of the governing statute, 
and, under statutes broadly providing for a lien on all 
property and rights to property of the taxpayer, every 
kind of tangible or intangible property right capable of 
transfer and recognized as having a legal existence as 
such is subject to the lien. 

Generally speaking, the property subject to a 
federal tax lien will depend on the provisions of 
the federal tax statutes,!^ and under particular stat¬ 
utes statutes as applied to the facts of the case the 


9. U.S.—^In re Baltimore Pearl 

Hominy Co., C.O.A.Md., 5 F.2(a 

553. 

Waiver by conduct shown 
IJ.S.—In re Baltimore Pearl Hominy 
Co., supra. 

10. U.S.—^U. S. V. Record Pub. Co., 
D.C.Cal., 60 F.Supp. 194. 

N.T.—In re Astoria Boulevard, 13 K. 

Y.S.2d 433, 171 Misc. 1018. 

Tex.—^American Surety Co. of New 
York V, M-B Ise Kream Co., Civ. 
App., 38 S,W.2d 118. 

Purpose of statute 

The fair intendment of internal 
revenue code regardingr lien for un¬ 
paid federal taxes was to permit the 
transfer of property, both real and 
personal, belonging' to a person who 
has neglected or failed to pay taxes, 
without lien of government attach¬ 
ing to the property unless the gov¬ 
ernment nies a notice of lien in dis¬ 
trict court of district where property 
was located.—Sport-Craft v. Lasker, 
S2 N.Y.S.2d 360, 177 Misc. 872. 

laieus for uuemploymeut and in¬ 
surance contribution taxes were not 
valid as against mortgagees, pur¬ 
chasers, or Judgment creditors where 
not recorded in compliance with state 
statutes made applicable by federal 
•enactment.—U. S. v. Record Pub. Co., 
D.C.Cal., 60 F.Supp. 194. 

11. U.S.—U. S. V. Record Pub. Co., 
supra. 

Attorney’s fees 

Ordinarily the federal govern¬ 
ment’s tax lien would be good as 
against attorneys' fees even though 
the tax lien is not recorded, since 
the attorneys are not mortgagees, 
purchasers, or judgment creditors, 
but where persons having the status 
of the latter categories agree to pay 
the attorneys’ fees the government 
may not object.—In re Astoria 
Boulevard, 13 N.Y.S.2d 433, 171 Misc. 
1018. 

Pledgee 

The government’s income tax lien 
against taxpayer's assets was not 
ineffective as to taxpayer's pledgee 
because of failure to file notice of 
lien where at time of pledge statute , 


requiring filing of notice did not ap¬ 
ply to a taxpayer's pledgee.—Invest¬ 
ment & Securities Co. v. U. S., C.C.A. 
Wash.. 140 P.2d 894. 

12. U.S.—In re Baltimore Pearl 
Hominy Co., D.C.Md., 294 F. 921, 
reversed on other grounds, C.C.A., 
on petition to revise and dismiss 
appeal 5 F.2d 553. 

33 C.J. p 358 note 22. 

No formal demand is requisite and 
the government's expression of ex¬ 
pectation and requirement that the 
taxpayer will pay an amount agreed 
on may be sufficient to constitute a 
“demand” satisfying statutory re¬ 
quirements for creation of a tax 
lien.—In re Baltimore Pearl Hominy 
Co., CC.A.Md., 5 P.2d 553. 

13. U.S.—U. S. V. Maniaci, D.C. 
Mich., 36 F.Supp. 293, affirmed, €. 
C.A., 116 P.2d 935. 

Description of property must be 

included in notice of tax lien under 
stale statute made applicable by 
federal enactment.—U. S. v. Maniaci, 
supra. 

Sufficient recording of notice sho-wn 

(1) Every statutory requirement 
as to filing of notice of lien for 
deficiency income tax assessment 
against fund deposited in federal 
district court’s registry by corpora¬ 
tion filing bill of interpleader as pay¬ 
ment for labor and materials fur¬ 
nished it by taxpayer was met when 
collector caused notice to be record¬ 
ed in offices of district court for dis¬ 
trict in which such property was 
situated and clerks of counties and 
federal district court for district 
wherein work was performed and 
materials furnished.—Citizens Slate 
Bank of Barstow, Tex., v. Vidal, C.C. 
A,N.M., 114 F.2d 380. 

(2) The government's notice of in¬ 
come tax lien was properly recorded 
in state of taxpayer's domicile and 
not in the state where situs of as¬ 
sets was.—Investment & Securities 
Co. V. U. S., C.C.A.Wash., 140 F.2d 
894. 

Notice of levy 

Where the collector of internal 
revenue files a notice of levy and 
warrant of distraint, in a judgment 
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creditor’s supplementary proceeding, 
on a third person, such service con¬ 
stitutes actual levy on the property 
of the tax debtor rendering the gov¬ 
ernment's tax claim paramount to 
that of a judgment creditor even 
though the government may not have 
filed the customary notice of lien.— 
Sport-Craft v. Lasker, 32 N.Y.S.2d 
360, 177 Misc. 872. 

14. U.S.—U. S. V. Brechtel, C.C.A. 

Iowa, 90 F.2d 616. 

Notice to ofBicial 

A notice of the levy of a federal 
tax on money due a taxpayer from 
a county and notice of demand for 
surrender of such money to the col¬ 
lector of internal revenue were not 
binding on the county when ad¬ 
dressed only to the chairman of the 
board of supervisors and not to the 
county; nor was such notice binding 
on the other supervisors.—U. S. v. 
Brechtel, supra. 

No assessment against transferee 

Certified copy of capital stock lax 
assessment list was not lien on fire 
insurance money of corporation’s 
transferee, the assessment having 
been made against the original cor¬ 
poration but not agajnst its trans¬ 
feree.—Hill V. Firemen’s Ins. Co., D. 
C.Ark., 25 F.2d 1007. 

15. U.S.—^Winton v. Reynolds, D.C. 

Minn., 57 F.Supp. 565. 

Under distiller’s tax lien statutes 

(1) The lien on the land means a 
lien on the interest of the distiller 
in the land and the interest of the 
party signing the consent.—Oudger 
V, Bates, 52 Ga. 286. 

(2) Personal property of a distil¬ 

ler, not located on the distillery 
premises nor used in the process of 
distilling, is not subject to the lien. 
—U. S. V. Black, 3 Brewst. 166. 

(3) The act of congress of 1867, 
making the land on which whisky is 
distilled liable for the tax, docs not 
apply where one distills on another's 
land without his consent.—Gudgor "v. 
Bates, 62 Ga. 285. 

©ift tax is a lien on all gifts 
der federal tax statute.—Winton v. 
Reynolds, B.C-Minn., 67 F.Supp. 665. 
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courts have held various kinds of property subject 
to tax lien^® or not subject to tax lien.^'^ 

Provisions of the Internal Revenue Code, 26 U. 
S.C.xA.. § 3670, and similar statutes, that the fed¬ 
eral tax lien shall apply to all property and rights 
to property, whether real or personal, belonging to 
the taxpayer are given a broad and comprehensive 
construction in respect of the property subject to 
lien,^^ and under such statutes the lien for taxes 
attaches to all property in the possession of the tax¬ 
payer to the extent of his interests and rights there¬ 


to,i^ including rights or interests in property of de¬ 
cedents^ estates and property held in trust.^t^ These 
statutes are not rendered inapplicable by the pro¬ 
visions of other statutes relating specifically to 
property subject to a particular kind of tax lien.21 
The word “property’^ is used in the statute without 
any qualification, and may reasonably be construed 
to include not only physical or tangible things,^^ but 
also obligations, rights, and other intangibles but 
the view has been expressed that the statute con¬ 
templates a lien only on realty or personalty or in¬ 


is. U.S.—^Winton v. Reynolds, supra. 

17. XJ.S.—U. S. V. Hankey, D.C.Mass., 
198 F. 355. 

18. U.S.—Investment & Securities 
Co. V. Robbins, D.C.Wash., 49 F. 
Supp. 620, affirmed, C.C.A., Invest¬ 
ment & Securities Co. v. XT. S., 140 
F.2d 894. 

Big-lits of mdividTials 

The statute must receive a reason- 1 
able construction, with due regard j 
for the rights of individuals.—^Ex¬ 
change Nat. Bank of Tulsa v. Davy, 

D.C.Okl., 13 F.Supp. 226. 

19. U.S.—U. S. V. Dallas Nat Bank, 
C.C.A.Tex., 152 P.2d 582—-Golden- 
berg V. Westover, C.C.A.Cal., 160 
F.2d 388—Metropolitan Life Ins. 
Co. V. U. S., C.C.A.Mich., 107 P.2d 
311, certiorari denied 60 S.Ct. 978, 
310 U.S. 630, 84 L.Ed. 1400—In¬ 
vestment & Securities Co. v. Rob¬ 
bins, D.aWash., 49 F.Supp. 620. af¬ 
firmed, C.C.A., Investment & Se¬ 
curities Co. V. U. S., 140 F.2d 894 
—U. S. V. Paul, D.C.Mich., 41 F. 
Supp. 41, affirmed, C.C.A., Paul v. 

U. S., 127 F.2d 64. affirmed 63 S.Ct 
297, 317 U.S. 329, 87 L.Ed. 304 and 
63 S.Ct 302, 317 U.S. 338, 87 L.Ed. 
312—Exchange Nat Bank of Tulsa 

V. Davy, D.C.Okl., 13 F.Supp. 226 
—U. S. V. Allen, C.C.Tenn., 14 F. 
263. 

Homestead 

Federal government's lien for de- 
linauent income taxes, having been 
fixed according to act of congress, 
was valid, even as against home¬ 
stead.—Staley v. Vaughn, Tex. Civ. 
App., 50 S.W.2d 907. 

Xiien Is charge on spedllo property 
of taaipayer 

U.S.—U, S, V. City of Greenville, C. 

C. A-S.a, 118 F.2d 963. 

ao. U.S.—U. S. V. Haskell Tel. Co., 

D. C.Tex., 42 F.Supp. 498. 

W.Va.—Brown v. American Gas Coal 
Co., 123 S.E. 412, 95 W.Va. 658. 
Property In testamentary trust 
Where taxpayer refused to dis¬ 
charge Income tax obligations, a 
lien arose under statute and attached 
to all of tajcpayer's property or 
rights to property in trust estab¬ 
lished for him by his father's will, 
and that lien arose by virtue of re- 
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ceipt of assessments by collector of 
internal revenue at the respective 
times when they were in collector's 
hands.—^U. S. v. Canfield, D.C.Cal., 
29 F.Supp. 734. 

Spendthrift trust 

Life beneficiary's right to enforce 
performance of testamentary spend¬ 
thrift trust was “right to property" 
within federal statute creating tax 
liens.—In re Rosenberg’s Will, 199 N. 

E. 206, 269 N.Y. 247, 105 A.L.R. 1238, 
certiorari denied Rosenberg v. U. S., 
66 S.Ct. 834, 298 U.S. 669, 80 L.Ed. 
1392. 

21. U.S.—U. S. V. Phillips, D.C.Ga, 
59 F.Supp. 1006. 

Distiller’'s tax lien 

Although the revenue act provides 
that taxes on distilled spirits shall 
be a first lien on the land where the 
distillery is situated, the general 
statute providing that any tax liens 
of the United States shall be a lien 
on all property of taxpayer can be 
made applicable so as to make a lien 
for taxes on distilled spirits a lien 
on realty owned by taxpayer other 
than realty where the distillery was 
situated.—U. S. v. Phillips, supra. 

22. U.S.—Investment & Securities 
Co. V. Robbins, D.C.Wash., 49 F. 
Supp. 620, affirmed, C.C.A., Securi¬ 
ties & Investment Co. v. U. S., 140 
P.2d 894. 

23. U.S.—Filipowicz v. Rothensies, 
D.C.Pa., 31 F.Supp. 716. 

R-ight subject to ownership or 
transfer and which may be brought 
within the dominion and control of 
the court through some recognized 
process is “property" subject to the 
tax lien within the contemplation of 
the statute.—Investment & Securi¬ 
ties Co. V. Robbins, D.C.Wash., 49 F. 
Supp. 620, affirmed, C.C.A., Invest¬ 
ment & Securities Co. v. XJ. S., 140 

F. 2d 894. 

Bank account 

A taxpayer’s deposit in bank is 
subject to tax lien, especially in 
view of statute relating to collec¬ 
tion of tax by distraint and sale, 
which specifically provides that col¬ 
lector may sell taxpayer's “goods, 
chattels, or effects, including stocks, 
securities, bank accounts, and evi- 
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dences of debts."—^MacKenzie v- U. 
S., aC.A.Cal.. 109 F.2d 540. 

Choses in action 

U. S.—Filipowicz v. Rothensies, D.C. 

Pa., 31 F.Supp. 716. 

Surrender value of insurance policy 

A delinquent taxpayer’s rights as 
insured under a life policy giving 
insured power to elect to receive in 
lieu of specified endowment benefits 
the stated cash value of policy and 
to change the beneficiary constituted 
“property" within statute imposing 
a lien for unpaid taxes upon all prop¬ 
erty and rights to property of the 
taxpayer.—U. S. v. iEtna Life Ins. 
Co. of Hartford, Conn., D.C.Conn., 46 
F.Supp. 30. 

Salary 

A salary or wages which have 
been earned may be made subject 
to a lien for unpaid taxes.—U. S. v. 
Long Island Drug Co., C.C.A-N.Y., 
115 F.2d 983. 

Stockhold6r’'s right to money 

An insolvent national bank stock¬ 
holder’s right to money stemming 
from assets of bank and from accre¬ 
tions thereto acquired by assess¬ 
ments constituted “property" or 
“right to property" within statute 
and hence stockliolder's assignment 
of such rights after tax lien at¬ 
tached was inferior to,tax lien.—In¬ 
vestment & Securities Co. v. Robbins, 
D.C.Wash., 49 F.Supp. 620, affirmed, 
C.C.A,, Investment & Securities Co. 

V. U. S., 140 F.2d 894. 

Work, labor aad materials 

(1) A claim for work, labor, and 
materials furnished is “property or 
rights to property" within statute 
even though such claim is intangible 
in character.—Citizens Slate Bank 
of Barstow, Tex, v. Vidal, C,C.A. 
N.M., 114 F.2d 380. 

(2) Where labor and material 
claims and possible other claims 
would absorb more than balance due 
taxpayer on construction contract, 
such balance did not constitute a 
fund on which lien or levy of col¬ 
lector of internal revenue could at¬ 
tach, since collector by his notice 
of lien and levy can have a Hen only 
on funds due taxpayer.—^New York 
Cas. Co. V. Zwemer, D.C.I11., 68 F. 
Supp. 478, 
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terests therein which may be the subject of a pres¬ 
ent sale or transfer by the delinquent taxpayer-^ 
and that the lien does not apply to debts^^ or to fu¬ 
ture rents.26 The fact that two or more persons 
jointly own property will not prevent the lien from 
attaching to the taxpayer’s share. 

The rights of the government asserting its tax 
lien, however, rise no higher than those of the 
taxpayer on whose right it seeks to levy, 28 and, 
where the latter has neither property nor right to 
property, there is nothing to which the govern¬ 
ment's tax lien can attach.29 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 827, and similar statutes, imposing a tax lien on 
the “gross estate” of a decedent, such term means 
the estate or property subject to tax,20 and, where 


the tax is imposed on property held by the entirety, 
the lien extends to such property.^l 

After-acquired and previously held property. Al¬ 
though it has been held that rights which do not 
exist at the time of the demand on the taxpayer 
may not be the subject of tax lien,22 under statutes 
conferring a tax lien on all property and rights 
in property belonging to the taxpayer, as construed 
in the light of other provisions continuing the lien 
until it is satisfied or becomes unenforceable by 
lapse of time, it has generally been held that the 
federal tax lien covers after-acquired property.23 
It has been stated that the federal tax lien attaches 
to property owned by the taxpayer at the time but 
not to property with which he has parted prior to 
the accrual of the lien.24 


24. XJ.S.—U. S. V. Western Union 

Telegraph Co., C.C.A.N.Y., 50 F.2d 
102 . 

25* XJ.S.—U. S. V. Western Union 

Telegraph Co., supra. 

26* U.S.—U. S. v- Western Union 

Telegraph Co., supra. 

N.Y.—Johnson v. Western Union 
Telegraph Co., 57 N.E 2d 721, 293 
N.Y. 379. motion denied 59 N.E.2d 
446, 293 N.Y. 859. 

27. U.S.—Investment & Securities 
Co. V. Robbins. D.C.Wash., 49 P. 
Supp, 620, affirmed, C.C.A,, Invest¬ 
ment & Securities Co. v. U. S., 140 
P.2d 894. 

Existence of mortgage on taxpay¬ 
er’s realty did not prevent para¬ 
mount lien of government for unpaid 
taxes fritm attaching, since taxpay¬ 
er had title to. and an interest in, 
the realty and no title was acquired 
by the mortgagee until the sale of 
the realty long after attachment of 
the government’s hen.—Metropolitan 
Life Ins. Co. v. U. S., C.C.A.Mich., 
107 F.2d 311, certiorari denied 60 S. 
CL 978, 310 U.S. 630. 84 L.Ed. 1400. 
Partnership and individual property 
Where the United States filed for 
record in the tax lien records of 
county notices of tax liens for gaso¬ 
line taxes owing by partnership, the 
tax hens attached not only to part¬ 
nership property but attached also 
to property individually owned by 
two partners.—Underwood v. U. S., 
D.C.Tex., 37 F.Supp. 824, affirmed C. 
C.A., 118 F.2d 760. 

28. U.S.—-F. H. McOraw & Co. v. 
Sherman Plastering Co., D.C.Conn., 
60 P.Supp. 604, affirmed. C.C.A., F. 
H. McGraw & Co. v. Milcor Steel 
Co., 14 9 F.2d 301, certiorari denied 
P. H. McGraw <& Co. v. John T. D. 
Blackburn Inc., 66 S.Ct. 92 and 
^tna Cas. & Sun Co. v. Milcor 
Steel Co., 66 S.CL 92—U. a v. 


Warren R, Co., C.C.A.N.Y., 127 F. 
2d 134. 

N.Y.—U. S. Fidelity & Guaranty Co. 
V. Triborough Bridge Authority. 48 
N.Y.S.2d 16. affirmed 69 N.Y S.2d 
291, 269 App.Div. 978. motion 

granted 59 N.Y.S.2d 627, 270 App. 
Div. 754. 

29. U.S.—Hill v. Firemen's Ins. Co., 
DC.Ark., 25 P.2d 1007. 

Subcoatractor 

Where subcontractor was entitled 
to receive from general contractor 
only the contract price less amount 
of subcontractor’s unpaid indebted¬ 
ness to materialmen, and amount 
owed by subcontractor to material- 
man exceeded balance due subcon¬ 
tractor from general contractor, sub¬ 
contractor had no ‘Tight of proper¬ 
ty” In unpaid contract to which the 
government’s claimed lien for sub¬ 
contractor’s social security taxes 
could attach.—F. H. McGraw & Co. 
V. Sherman Plastering Co.. D.C.Conn.. 
60 F.Supp. 504, affirmed, C.C.A., F. 
H. McGraw & Co. v. Milcor Steel 
Co., 149 F.2d 301, certiorari denied 
F. H. McGraw & Co. v. John T. D. 
Blackburn, Inc., 66 S.CL 92 and ^tna 
Cas. & Sur. Co. v. Milcor Steel Co., 
66 S.Ct. 92. 

Right of stockholders of lessor 
telegraph company to payments 
from lessee was not property of les¬ 
sor, authorizing government lien 
thereon for its income taxes.—U. S. 
V. Western Union Telegraph Co., D. 
C.N.y., 19 F.2d 167, affirmed, C.C.A,, 
50 F.2d 102. 

30. U.S.—-Detroit Bank v. U. S., 
Mich.. 63 S.CL 297, 317 U.S. 329, 
87 L.Ed. 304. 

31. U.S.—Detroit Bank v. U. S., su¬ 
pra. 

Eaud part of estate despite survivor¬ 
ship 

In construing section of statute 
authorizing lien for federal estate 
tax, court could not impute to con¬ 
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gress an intention not disclosed by 
the act or its legislative history to 
exclude from the tax lien property 
which it directs to be included in 
the decedent’s gross estate for the 
purpose of computing the tax, and 
hence the fact that the widow ac¬ 
quired title to land by virtue of sur¬ 
vivorship. and not as part of dece¬ 
dent’s estate, did not exclude the 
decedent's interest In land held by 
the entirety.—Detroit Bank v. U. S., 
supra. 

32. U.S.—U. S. V. Long Island Drug 
Co., C.C.A.N.Y., 115 P.2d 983. 

Future and contingent salaries or 
wages 

U. S.—U.S. V. Long Island Drug Co., 
supra. 

N.Y.—Knight v. Knight, 67 N.Y.S.2d 

304. 

33. U.S.—In re Victor Brewing Co., 
C.C.A. Pa.. 14 6 P.2d 831, affirmed 
66 S.CL 108—Nelson v. U. S., CC. 
A.Wash.. 139 F.2d 1G2, certiorari 
denied 64 S.Ct. 1287, 322 U.S. 764, 
88 L.Ed. 1591—Citizens Nat. Trust 
& Savings Bank of Los Angeles 
V. U. S., C.C.A.CaL, 136 F.2d 627. 

Crops 

Where crop was grown by tax 
debtors on farm in county where no¬ 
tice of government’s tax lien had 
previously been filed, the govern¬ 
ment obtained a lien on the crop 
as after-acquired property.—Nelson 

V. U. S., CC.A.Wash., 139 P.2d 162, 
certiorari denied 64 S.CL 1287, 322 
U.S. 764. 88 L.Ed. 1691. 

34. Ohio.—Metropolitan Savings & 
Loan Co. v. Parrock, App„ 47 N.H. 
2d 638. 

Protection of innocent purchaser 
Lien does not attach to property 
which has been trarraferred to inno¬ 
cent purchasers prior to demand.—U. 
S. V. Pacific R. Co„ aCMo., 1 P. 97, 
1 McCrary 1, 
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§ 763. Accrual 

The federal tax hen arises at the time prescribed by 
statute, which Is ordinarily when the assessment list 
reaches the collector, although In the case of the estate 
tax lien It attaches on the death of the decedent. 

Under provisions of the Internal Revenue Code, 
26 U.S.C.A. § 3671, and similar statutes, unless an¬ 
other date is specifically fixed by law, the lien for 
federal taxes arises at the time the assessment list 
is received by the collector,as in the case of the 
lien for income taxes^^ or the lien for social se¬ 
curity taxes,and becomes valid as against the 
taxpayer’s mortgagees, purchasers, and judgment 
creditors as of the date of filing of notice of the 
tax lien.38 When levy has been made for taxes 
pursuant to statutory provisions, the government's 
lien may relate back to the time when the taxes be¬ 
came due and payable,39 and when, after notice 
and demand for payment, followed by refusal, the 
collector files notices of lien covering tax assess¬ 
ments and causes such notices to be duly recorded, 
it has been held that the tax lien becomes effec¬ 
tive as of the prior date when the assessment list 
was received by the collector.'^® 

The federal estate tax lien, under provisions of 


the Internal Revenue Code, 26 U.S.C.A. § 827, and 
similar statutes, attaches at the date of decedent’s 
death,41 to all property and as against all per¬ 
sons,42 without necessity for assessment,43 becom¬ 
ing instantly and automatically effective even as 
against mortgagees and purchasers,44 and demand 
is not necessary, as discussed supra § 761. Under 
the statutes the federal tax lien on alcohol or dis¬ 
tilled spirits attaches as soon as the spirits come 
into existence as such.45 

§ 764. Priority 

The courts ordinarily accord priority to federal In¬ 
ternal revenue tax liens on the basis of federal tax pro¬ 
visions, but claims of other parties will be preferred to the 
federal tax lien where the circumstances bring the case 
within statutory exceptions to the general rule. 

While the right of the United States to priority 
in the collection of taxes is in a broad sense an 
attribute of sovereignty,48 and founded on public 
policy,47 and there is authority viewing the gov¬ 
ernment’s right to priority as based on the doctrine 
of sovereignty under common-law principles,48 the 
more generally accepted view bases the govern¬ 
mental right to priority exclusively on statutory 
provisions rather than on an unexercised sovereign 


35. U.S.—In re Victor Brewing Co., 
D C.Pa., 54 F.Supp. 11, amrmed, 

C. C.A., 146 F2d 821. affirmed G6 
S.Ct. 108—Equitable Life Assur. 
Soc. of U. S. V. Moore, D.C.Ill., 29 
F.Supp. 179. 

Iiiteral construction of statute 

The language of the statute pro¬ 
viding that, unless another date is 
specifically fixed by law, the govern¬ 
ment’s lien for taxes shall arise at 
the time the assessment list was re¬ 
ceived by the collector, should be 
interpreted literally.—Filipowicz v. 
Rothensies, D.C.Pa., 43 F.Supp. 619. 

36. U.S.-—U. S. V. Reese, C.C.A.Ill., 
131 F,2d 4 66—U. S. v. Rosebush, 
B.C.Wl.s., 45 F.Supp. 604—U. S. v. 
Rosenfield, D.C.Mich., 26 F.Supp. 
433. 

Xiien of additional income tax dates 
from collector's receipt of assess¬ 
ment list.—In re Fahnestock Mfg. 
Co., D.C.Pa., 7 F.2d 777. 

37. U.S.—Filipowicz v. Rothensies, 

D. C.I»a., 43 B\Supp. 610. 

38. U.S.—U. S. V. Rosebush, D.C. 
Wis., 46 F.Supp. 664—Equitable 
Life Assur. Soc. of U. S. v. Moore, 
D.C.in., 29 F.Supp. 179—Exchange 
Nat Bank of Tulsa v. Davy, D.C. 
Okl., 13 F.Supp. 226. 

Necessity of notice or demand see 
supra § 761. 

39. U.S.—The River Queen, D.C.Va., 
8 F.2d 426. 

4a U.S.—U. S. V. Rosenfield. D.C. 
Mich., 26 F.Supp. 433. 


41. U.S.—Detroit Bank v. U. S., 
Mich., 63 S.Ct 297, 317 U.S. 329, 
87 L.Ed. 304—Paul v. U. S., C.C.A. 
Mich., 127 P.2d 64, affirmed 63 S.Ct 
297, 317 US. 329, 87 L.Ed. 304 and 
63 S.Ct 302, 317 U.S. 338. 87 L Ed. 
312—Rosenberg v, McLaughlin, C. 
C.A.CaL, 66 F.2d 271, certiorari de¬ 
nied Rosenberg v. Lewis, 54 S.Ct. 
132. 290 US. 696, 78 L.Ed. 599— 
U. S. V. McGuire, D.C.N.J., 42 F. 
Supp. 337—Page v. Skinner, CCA. 
Colo., 298 F. 731, certiorari denied 
45 S.Ct 123, 266 U.S, 625, 69 L.Ed. 
474. 

42. U.S.—U. S. V. Security-First 
Nat. Bank of Los Angeles, D C. 
Cal., 30 F.Supp. 113, appeal dis¬ 
missed C.C.A., Security-First Nat. 
Bank of Los Angeles v. U. S., 113 
F.2d 491. 

Irrespective of whether or not su¬ 
perior to other claims, the estate tax 
Hen attaches instantly on death of 
decedent, since a tax lien can arise 
but once, and whether after it has 
attachecl it can prevail over conflict¬ 
ing claims is a question different 
from that as to when the lien arises. 
—U. S. V. Security-First Nat. Bank 
of Los Angeles, D.C.Cal., 30 F.Supp. 
113, appeal dismissed, C.C.A., Secur¬ 
ity-First Nat. Bank of Los Angeles 
V. U. 113 P.2d 491. 

43. U.S.—Detroit Bank v. U. S., 
Mich., 63 S.Ct. 297, 317 U.S. 329, 
87 L.Ed. 304. 

44. U.S.—Detroit Bank v. U. S., 63 
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S.Ct. 297, 317 U.S. 329, 87 L.Ed. 

304, supra. 

45. U.S.—U. S. V. Rizzo, N.X, 56 S. 
Ct. 580, 297 U.S. 530, 80 L.Ed. 844 
—U. S. V. One Ford Coup§ Auto¬ 
mobile, Ala., 47 S.Ct. 154. 272 U.S. 

321, 71 L.Ed. 279, 47 A.L.R. 1025. 

46. U.S.—In re Finkelstein, C.C.A. 
N.Y., 298 F. 11, affirmed 45 S.Ct 

322. 267 U.S. 408. 69 L.Ed. 685. 

47. U.S.—In re Wm. Akers, Jr., Co., 
CC.A.Pa., 121 P.2d 846, 135 A.L.R. 
1503. 

*‘Salus popull'^ 

Tax priority is an illustration of 
the maxim “Salus populi suprema 
lex est."—In re Wm. Akers. Jr., Co., 
supra—In re Umans Bleachery, C.C. 
A.Pa., 121 F.2d 846, 135 A.L.R. 1503. 

48. U.S.—Liberty Mut. Ins. Co. v. 
Johnson Shipyards Corporation, D. 
C.N.Y., 300 F. 952, affirmed C.C.A., 
6 F.2d 752, affirmed Stripe v. U. 
S.. 46 S.Ct. 182, 269 U.S. 503, 70 
L.Ed. 379. 

Bight independent of statute 

United States government was en¬ 
titled to priority of payment of in¬ 
come and other taxes due the govern¬ 
ment from insolvent taxpayer, such 
right being an attribute of sover¬ 
eignty, and not dependent on par¬ 
ticular statutes.—Liberty Mut. Ins. 
Co. V, Johnson Shipyards Corpora¬ 
tion, D.C.N.Y., 300 F. 962, affirmed, 
C.C.A., 6 F.2d 752, affirmed Stripe v. 
U. S., 46 S.Ct 182, 269 U.S. 603, 70 
L.Ed. 379, 
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prerog:ative,^® and it is clear that the United States 
may limit its priority by statute.^ 

The United States has power, in order to collect 
its own taxes, to confer priority on them over tax¬ 
es of the states,and it has been broadly held that 
the priority of the United States must be upheld 
over tax claims of the states.^^ Under prevailing 
statutes the federal estate tax lien has been held to 
have priority over state, county, and municipal tax- 
-es,^^ and over the claims of a general creditor of 
a decedent-^^ On the other hand, the federal in¬ 
come tax lien has been held to be a general tax 
lien having no priority over claims for taxes due 
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state, county, or city,55 unless the federal income 
tax lien antedates the state, county, or city tax 
liens, in which case it may be accorded priority 
despite its general character.^^ Under statutes pro¬ 
viding for priority of debts due the United States 
in cases where a debtor is insolvent, taxes due the 
United States from an insolvent debtor have been 
accorded priority as '^debts/^^'^ 

Under statutory provisions, as applied to the facts 
before the court in particular cases, the federal gov¬ 
ernment's tax lien has been held superior to sundry 
other claims, such as the claim of a landlord to 
the fund of a tenant and taxpayer involved in dis- 
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49. U.S,—Spokane County v. U. S., 
Wash., 49 S.Ct. 321, 279 U.S. 80, 73 

L.Ed. 631—Price v. U. S., N.Y., 46 
S.Ct, 180, 269 U.S. 492, 70 L.Bd. 
373—U. S. V. State Bank of North 
Carolina, N.C., 6 Pet. 29, 8 U.Ed. 
308—In re Wm. Akers, Jr., Co., C. 

C. A.Pa., 121 F.2d 846, 135 A.L..R, 
1503—In re Umans Bleachery, C.C. 
A-Pa., 121 P.2d 846, 135 A.L.R. 
1503—U. S. V. Middle States Oil 
Corporation, C.C.A.Okl., 18 P.2d 
231, 57 A.L..R. 848—City of Win¬ 
ston-Salem V. Powell Paving' Co. 
of North Carolina, D.C.N.Cm 7 P. 
Supp. 424. 

Constructioai 

Since such statutes were enacted 
in pursuance of the sovereign pre¬ 
rogative and for the benefit of the 
people, they should be accorded a 
fair and reasonable interpretation 
rather than a strict and narrow con¬ 
struction.—^In re Wm. Akers, Jr., 
Co., C.C.A.Pa., 121 F.2d 846, 135 A, 
L.R. 1503. 

50. U.S.—In re Caswell Const. Co., 

D. G.N.T., 13 P.2d 667. 

51. U.S.—Spokane County v. U. S., 
Wash.. 49 S.Ct. 321, 279 U.S. 80, 
73 L.Ed. 621. 

62. U.S,—Liberty Mut, Ins. Co. v. 
Johnson Shipyards Corporation, D. 
C.N.Y., 300 F. 952, affirmed, C.C.A., 
6 F.2d 752, affirmed Stripe v. U. 
S., 46 S.Ct. 182, 269 U.S. 503, 70 
L.Ed. 379. 

53. U.S.—U. S. V. Paul, D.C.Mich., 

41 F.Supp. 41, affirmed Paul v. U. 
S., 127 F.2d 64, affirmed 63 S.Ct. 
297, 317 U.S. 329, 87 L.Ed. 304 and 
63 S.Ct. 302, 317 U.S. 338, 87 L. 
Ed. 312. 

N.J.—Town of Irvington v. Ollemar, 
16 A.2d 563, 128 N.J.Eq, 402, af¬ 
firmed Irvington Nat. Bank v. 
Geiger, 24 A.2d 368, 131 N.J.Eq. 
189. 

54. U.S.—U. S. v. McGuire, D.C.N.J., 

42 F.Supp. 337. 

N.J.—Town of Irvington v. Ollemar, 
16 A.2d 563, 128 N.J.Eq. 402, af¬ 
firmed Irvington Nat. Bank v. 
Geiger, 24 A.2d 368, 131 N.J.Eq. 
189. 


55. U.S.—City of Winston-Salem v. 

Powell Paving Co. of North Caro¬ 
lina, B.C.N.C.. 7 F.Supp. 424. 

56- U.S.~U. S. V. City of Greenville, 
C.C.A.S.C., 118 P.2d 963. 

Time of acquisition controlling 
Liens of the federal government 
and liens of the states are on an 
equal basis for application of the 
principle ’'first in time, first in 
right,” which ordinarily is applied 
to priority of liens, and is applied 
between tax lien and other liens 
where the tax lien is not made para¬ 
mount by statute.—U. S. v. City of 
Greenville, supra. 

57. N.J.—^Becker v. Decker Bldg. 
Material Co., 178 A. 196, 118 N.J. 
Eq. 177. 

N.Y.—In re Assignment of Benefit of 
Creditors of T. J. Simpson, Inc., 
15 N.Y.S.2d 1021, 258 App.Div. 148. 
priority over taxes due under laws 
I of state 

U.S.—U. S. V. San Juan County, D. 

C.Wash., Wash., 280 F. 120. 
Contrary view 

In a case according priority to the 
federal tax lien for income and other 
taxes due from an insolvent tax¬ 
payer on common-law principles of 
sovereign priority, the court stated 
that taxes were not “debts" within 
the meaning of the statute and that 
the statute did not have to be In¬ 
voked to support the governmental 
priority.—Liberty Mut. Ins. Co. v. 
Johnson Shipyards Corporation, D.C. 
N.Y., 300 F. 952, affirmed, C.'G.A., 6 
F.2d 752, affirmed Stripe v. U. S., 
46 S.Ct. 182, 269 U.S. 503, 70 L.Ed. 
379. 

In supplementary proceedings, 
court must recognize as paramount, 
and enforce with promptness and 
vigor, just claims for prescribed 
contributions to federal revenue,— 
Smith V. Header Pen Corporation, 8 
N.Y.S.2d 39, 255 App.Div. 397, af¬ 
firmed 20 N,E.2d 13, 280 N.Y. 664. 

A resolution bj corporate taxpay¬ 
er designating bank as depository 
of corporate funds, in the usual form 
and authorizing president to sign 
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I all checks without mentioning any 
I creditors' agreement or trust for 
benefit of creditors, did not support 
claim that creditors, under agree¬ 
ment with taxpayer, had a prior 
right to the deposit, in preference 
to claim for income taxes.—-U. S. v. 
National City Bank of New York, 
D.C.N.T., 32 F.Supp. 890. 

Insolvency statute inapplicable where 
no insolvency 

In determining priority of federal 
income tax lien over state, county 
and city tax liens, where no distribu¬ 
tion in insolvency proceeding was in¬ 
volved, the statute providing for 
priority in insolvency of debts due 
the United States was inapplicable. 
—U. S. V. City of Greenville, CC.A. 
S.C., 118 F.2d 963. 

58. U.S.—Citizens State Bank of 
Barstow, Tex., v. Vidal, C.C.A.N. 

M., 114 F.2d 380—U. S. v. Record 
Pub. Co., D.C.Cal., 60 F.Supp. 194-— 
Equitable Life Assur. Soa of U. 
S. V. Moore. D.C.llL, 29 F.Supp. 
179. 

N.Y.—Ratner-Stanhope Corporation 

V. Rosen, 49 N.Y.S.2d 750. 

W.Va.—Brown v. American Gas Coal 
Co., 123 S.E. 412, 95 W.Va. 668. 
Taxpayer’s heirs 

A taxpayer’s children who gave no 
consideration for realty conveyed to 
them within two years prior to tax¬ 
payer's death were not “purchasers 
for value" of the realty and the lien 
of the United States for unpaid fed¬ 
eral estate taxes was superior to in¬ 
terests claimed by taxpayer's chil¬ 
dren; the purported oral promise of 
taxpayer to convey an Interest in 
his property to his heirs did not 
constitute a valid legal or equitable 
charge on any of the realty against 
which the United States sought to 
enforce a lien.—U. S. v. Paul, D.C. 
Mich., 41 F.Supp. 41, affirmed C.G.A., 
Paul V. U. S., 127 F.2d 64, affirmed 
63 S.Ct. 297, 317 U.S. 320, 87 L.Ed. 
304 and 63 S.Ct 302, 317 U.S. 338, 87 
L.Ed. 312. 

Tax on. spirits 

(1) The federal tax is a first lien 
on spirits deposited in a warehouse. 
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traint proceedings brought by the landlord,59 the 
claims of assignees under assignments executed 
after the federal tax lien has attached^O or execut¬ 
ed before filing of the federal tax lien but reduced 
to judgment thereafter,and a claim based on an 
unrecorded trust deed executed anterior in time to 
a recorded tax lien;®^ but, in other cases as decid¬ 
ed under the statutes and in the light of the sur¬ 
rounding circumstances, the tax lien has been held 
subordinate to other claims. 5 ^ 

Mortgagees, pledgees, purchasers, and judgment 
creditors. Under earlier statutes unrecorded feder¬ 
al tax liens were accorded priority over all third 
persons, including even innocent purchasers for val- 
ue.54 A later provision of the Internal Revenue 
Code, 26 U.S.C.A. § 3672, and similar statutes, that 
the general federal tax lien should not be valid 
against any mortgagee, pledgee, purchaser, or judg¬ 
ment creditor until recordation of the notice of tax 


lien did not intend to extend protection to all third 
persons, but only to those specified, and in order to 
be protected under statutes of this character the 
third person must show that he falls within the 
class specified in the statute ,*55 a like rule was fol¬ 
lowed under somewhat earlier statutory provisions 
extending protection only to mortgagees, purchas¬ 
ers, and judgment creditors.56 The government’s 
failure to comply with statutory requirements rela¬ 
tive to filing or recording notice of lien will de¬ 
prive it of priority over such claimants,®'^ Taxes 
assessed and certified after the date of a mortgage 
on the property are junior to the claim of the mort- 

gagee.5S 

As between the mortgagee or other claimant spec¬ 
ified in the statute as entitled to protection and the 
government, the date of recording the tax lien will 
control, the tax lien being preferred to subsequent 
liens59 and deferred to those recorded prior to the 


—U. S. V. Ulrici, Mo., 4 S.Ct. 288, 111 i 
U.S. 38, 28 L.Ed. 344—U. S. Fidel- ! 
ity & Guaranty Co. v. U. S., Va., 220 
F. 592, 136 C.C.A. 60. 

(2) When spirits are forfeited and 
sold, the proceeds should be first ap¬ 
plied to the payment of the tax.— 
U. S. V. Ulrici, supra—33 C.J. p 337 
note 6. 

(3) If the distiller is not the own¬ 
er of the fee unencumbered, the writ¬ 
ten consent of the owner of the fee, 
and of any person having: a lien 
thereon, must be g-iven, stipulating 
that the lien of the United States 
shall have priority.—Mansfield v. Ex¬ 
celsior Refinery Co., Ill., 10 S.Ct. 826, 
135 U.S. 326, 34 L.Ed. 162—33 C.J. p 
340 note 70. 

69. Pa.—L. Grelf & Bros. v. Swei- 
gart, 38 Pa.Dist. Co. 661, 64 York 
Leg.Rec. 66. 

60. U.S.^—Investment & Securities 
Co. V. U. S., C.C.A.Wash., 140 P. 
2d 894—Nelson v. U. S., C.C.A. 
Wash., 139 F.2d 162, certiorari de¬ 
nied 64 S.Ct. 1287, 322 U.S. 764, 
88 L.Ed. 1591. 

Under Illinois law, an unrecorded 
assignment of a chose in action, 
made in good faith prior to attach¬ 
ment of tax lien of the United States, 
would be valid as against the United 
States.—Equitable Life Assur. Soc. 
of U. S. V. Moore, B.C.Ill., 29 F.Supp. 
179. 

61. U.S.—MacKenzie v. U. S., C.C.A. 
Cal., 109 F.2d 640. 

6S2. U.S.—Underwood v. U. S., D.C. 
Tex, 37 P.Supp. 824, affirmed C.C. 
A,, 118 F.2d 760. 

**Cr©ditor^» 

The United States which filed for 
record in the tax lien records of 
county notices of tax Wens for gaso¬ 
line taxes was a "creditor" of the 


taxpayer within state statute mak¬ 
ing an unrecorded trust deed void 
as to creditors, and the recorded tax 
liens of the United States were su¬ 
perior to plaintiffs prior unrecorded 
trust deed lien.—Underwood v. U. S., 
supra. 

63. U.S.—Sherwood v. U. S., D.C.N. 
Y., 5 P.2d 991—New York Cas. Co. 
V. Zwerner, D.C.Ill., 68 P.Supp. 473. 
Where taxpayer executed quitclaim 

deed of premises to a bank’s nominee 
prior to date of filing of federal gov¬ 
ernment's income tax lien in the 
office of recorder of deeds of the 
county wherein taxpayer lived and 
wherein his property was located, 
the rights of the bank under the 
deed were superior to rights of the 
federal government.—Equitable Life 
Assur. Soc. of U. S. v. Moore, U.C. 
Ill., 29 P.Supp. 179, 

64. U.S.—MacKenzie v. U. S., C.C.A. 
Cal., 109 F.2d 540. 

Tax lieu superior to mortgage exe¬ 
cuted after tax demaud 
U.S.—Blacklock v. U. S., 41 Ct.Cl. 
89, affirmed 28 S.Ct. 228, 208 U.S. 
75, 62 L.Ed. 396. 

65. U.S.—Pillpowicz V. Rothensies, 
U.C.Pa., 43 P.Supp. 619. 

Assignees not protected 
U.S.—Pilipowicz V. Rothensies, su¬ 
pra. 

Pledgee 

A pledge of hank stock which was 
made to secure loan and which was 
not recorded on books of the bank 
pursuant to requirements of the 
bank made under authorization of 
federal statute was valid and sub¬ 
sequent tax lien of the United States 
was subject to the lien of the pled¬ 
ge©.—Equitable Life Assur. Stoc. of 
U, S. V. Moore, D.C.Ill., 29 P.Supp. 
179. 


66. U.S.—MacKenzie v. U. S., C.C.A. 
Cal., 109 P.2d 540. 

Person held not a “judgment credi¬ 
tor” 

U.S.—U. S. V. Record Pub. Co., D.C. 

Cal., 60 P.Supp. 194. 

Production of recorded mortgage 
In determining priority of mort¬ 
gage and income tax lien, due weight 
should be given to production of 
duly acknowledged and recorded 
mortgage.—Fox v. Queens County 
Sales Co., D.C.N.Y., 52 P.2d 794. 
“Purchaser” 

Under federal statute providing 
that claim for taxes shall be lien on 
all property and rights to property, 
whether real or personal, but that 
such lien shall not be valid as 
against any mortgagee, "purchaser” 
or judgment creditor until notice has 
been filed, the word "purchaser" re¬ 
fers to purchaser of an interest in 
either real or personal property.—In 
re Astoria Boulevard, 13 N.Y.S.2d 
433, 171 Misc. 1018. 

67. U.S.—^U. S. V. Beaver Run Coal 
Co., C.C.A.Pa., 99 P.2d 610—U. S. 
V. Record Pub. Co., U.C.Gal., 60 P. 
Supp. 194. 

68. Del.—Perris v. Chic-Mint Gum 
Co., 124 A. 577, 14 Del.Ch. 232. 

Classification of priorities 
Where it was determined that, as 
between local tax and sewer liens, 
a mortgage lien, and federal tax 
liens, the three classes were entitled 
to priority in the order named, the 
mere fact that some of the federal 
tax liens antedated some of the lo¬ 
cal tax and sewer liens did not en¬ 
title them to prior payment to the 
disadvantage of the mortgage lien.— 
Perris v. Chic-Mint Gum Co., supra. 

69. U.S.—U. S. V. Spreckels, D.C. 
Cal., 60 P.Supp. 789—^In re Bowen, 
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tax lienJ® Where the lien of the government has 
accrued and due notice of lien has been recorded, 
such lien will attach to after-acquired property and 
be accorded superiority to a lien acquired by a judg¬ 
ment creditor notwithstanding the levy of execution 
is prior in time to the levy of the governments dis¬ 
traint warrantJ^ The collectors service of a no¬ 
tice of levy and warrant of distraint has been held 
to make the tax lien paramount to a judgment cred¬ 
itor’s claim, since such service has been held an 

actual levy taking the place of the usual record- 

ing^^ Where the fund in court is less than the 

amount of a paramount federal tax lien, the gov¬ 

ernment is entitled to the whole fund less only the 
costs and expenses of its creation and distribu¬ 
tion's 

The federal estate tax lien attaches without ne¬ 


cessity for assessment, demand, or recording, under 
the statutes, and is preferred as against the liens 
of purchasers and mortgagees subsequent to the 
taxpayer’s death,irrespective of when the tax 
return was filed,but is inferior to a mortgage lien 
perfected before decedent’s deathj® 

§ 765. Duration 

Generally speaking, the duration of a federal tax Hen 
will correspond with the period specified by statute. 

The duration of a federal tax lien ordinarily is 
governed by express statutory provision.'^7 Under 
the Internal Revenue Code, 26 U.S.C.A. § 3671, 
and similar statutes, the general federal tax lien 
continues until the liability for the tax is satisfied 
or becomes unenforceable by reason of lapse of 
time,'^^ but such time may be subject to extension 


D.C.Pa., 48 P.Supp. 67, reversed 
on other grounds, C.C.A., 138 F.2d 
2z, certiorari denied Baker v. U. S., 
64 S.Ct. 430. 320 U.S. 799, 88 L.Ed. 
482. 

What law governs recording require¬ 
ments see supra % 759. 

Judgment creditor who levied on 
and received sheriff’s deed for prop¬ 
erty of taxpayer which was, at the 
time creditor obtained judgment, 
subject to federal government’s tax 
lien, acquired the property subject 
to the tax lien.—Equitable Life As- 
sur. Soc. of U. S, V. Moore, E.C.Ill., 
29 F.Supp. 179. 

70. U.S.—Ormsbee v. U. S., D.C.Pla,, 
23 F.2d 926—U. S. v, Spreckels, D, 
C.Cal.. 50 F.Supp. 789. 

Del.—Ferris v. Chic-Mint Gum Co., 
124 A. 577, 14 Del.Ch. 232. 

N.T.—Manufacturers Trust Co. v. 
Sobel, 26 N.Y.S.2d 145, 175 Misc. 
1067—In re Astoria Boulevard, 13 
N.Y.S.2d 433, 171 Misc. 1018. 

Judgment creditor perfecting lien 
Under statute, judgment creditor 
which had perfected its lien before 
federal government filed notice of 
its claim of liens on funds of judg¬ 
ment debtor for unemployment taxes 
and insurance contribution taxes in 
accordance with law of state where 
funds were situated was entitled to 
priority over federal government’s 
liens.—U. S. V. Record Pub. Co., D.C. 
CaL. 60 F.Supp. 194. 

Mortgage lien accorded priority 
A mortgage lien was entitled to 
priority over government's tax lien 
on mining properties, where tax lien 
notice was not filed pursuant to state 
law until long after mortgage had 
been executed and recorded, and the 
only notice of tax lien filed in dis¬ 
trict court was filed in wrong dis¬ 
trict, notwithstanding mortgagee 
knew at time of execution of mort¬ 
gage that mortgagor owed taxes.— 


U. S. V. Beaver Run Coal Co., C.C.A. 
Pa., 99 F.2d 610. 

Equitable lien 

Where an equitable lien arises by 
assignment of trust property con¬ 
sisting of a chose in action, and the 
assignment becomes effective with¬ 
out recording and on notice to the 
trustee, and subsequently the gov¬ 
ernment files notice of tax lien, such 
lien attaches to the trust property 
subject to the assignment, and where 
later a mortgage securing the note 
participated in by the trust is fore¬ 
closed and real estate is then sub¬ 
stituted for the original chose in ac¬ 
tion, the fact that there was such 
a foreclosure after filing of tax lien 
does not postpone the original lien¬ 
holder’s rights to those of the gov¬ 
ernment tax lien, which remains 
subordinate.—Exchange Nat. Bank of 
Tulsa V. Davy, D.C.Okl., 13 F.Supp. 
226. 

71. U.S.—Citizens Nat. Trust & 
Savings Bank of Los Angeles v. 
U. S., C.C.A.Cal., 135 F.2d 527. 

72. N.T,—Shenk Realty & Construc¬ 
tion Co. V. Barrett, 36 N.Y.S.2d 624, 
178 Misc. 857—Sport-Craft v. Las¬ 
ker, 32 N.Y.S.2d 360, 177 Misc. 
872. 

73. U.S.—Pilipowicz v. Rothensies, 
D.aPa., 43 F.Supp. 619. 

Costs and attorney’s fees 
Where fund in court was less 
than amount of government’s tax 
lien, collector of internal revenue 
was entitled to have fund turned 
over to him, diminished by amount 
of attorney’s fee payable to at¬ 
torney who performed services in 
creation of fund and subject to pay¬ 
ment out of fund of costs of declara¬ 
tory judgment action for an adjudi¬ 
cation of proper distribution of fund. 
—Pilipowicz V. Rothensies, supra. 

74. U.S.—Detroit Bank v. U. 
Mich., 63 S.Ct. 297, 317 U.S. 329, 

998 


87 L.Ed. 304—U. S. V. Paul. D.C. 
Mich., 41 F.Supp. 41, affirmed, C.C. 
A, Paul V. U. S., 127 F.2d 64, af¬ 
firmed 63 S.Ct. 297, 317 U.S. 329, 
87 LEd. 304 and 63 S.Ct. 302, 317 
U.S. 338, 87 L.Ed. 312. 

75. U.S.—U. S. V. Security-First 
Nat. Bank of Los Angeles. D C.Cal., 
30 P.Supp. 113. appeal dismissed 

C. C.A., Security-First Nat. Bank 
of Los Angeles v. U. S., 113 P.2d 
491. 

Congressional protection of estate 
tax lien 

Since the government has no way 
of learning of a person’s death and 
accrual of its estate tax Hen. except 
by an extensive and expensive in¬ 
vestigation. until the estate files Its 
tax return, congress has placed on 
the latter the duty of clearing it¬ 
self of estate tax liability, and the 
federal estate tax lien is accorded 
priority over encumbrancers after 
death even though the filing of the 
tax return may be prolonged for a 
period of many years.—U. S. v. Se¬ 
curity-First Nat. Bank of Los An¬ 
geles, D.C.Cal.. 30 F.Supp. 113, ap¬ 
peal dismissed, C.C.A., Security-First 
Nat. Bank of Los Angeles v. U. S., 
113 F.2d 491. 

76. U.S.-—U. S. V. Paul. D.C.Mich., 
41 P.Supp. 41, affirmed, C.C.A., 
Paul V. U. S., 127 F.2d 64. affirmed 
63 S.Ct. 297, 337 U.S. 320, 87 L.Ed. 
304 and 63 S.Ct. 302, 317 U.S. 338, 
87 L.Ed. 312. 

77. U.S.—Virginia & West Virginia 
Coal Co. V. Charles, D.C.Va., 261 
F. 83. affirmed 264 F. 379, 165 C.C. 
A. 599, error to Supreme Court al¬ 
lowed 255 F. 992, 167 C.C.A. 671, 
and dismissed 40 S.Ct. 845, 262 
U.S. 669. 64 L.Ed. 720. 

78. U.S.—-In re Victor Brewing Co., 

D. C.Pa,, 64 P.Supp. 11, affirmed C. 
C.A., 146 F.2d 831, affirmed 66 S.Ct 
108. 
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by agreement beyond the period specified by stat¬ 
ute Under § 827 of the Code, and similar stat¬ 
utes, the federal estate tax Hen continues for the 
period of years therein specified.^® 

§ 766. Enforcement 

Ordinarily the government may enforce its tax lien 
by suit in equity or under applicable statutory proce¬ 
dure, and the subject matter of such suits lies within the 
jurisdiction of the federal courts. 

The United States may bring suit to enforce an 
internal revenue tax lien,^i as by proceeding for the 
sale of property to which the lien has attached,82 
and the remedy of civil action provided for by the 
Internal Revenue Code, 26 U.S.C.A. § 3678, and 
similar statutes, has in some circumstances been 
regarded as exclusive.83 Broadly speaking, how¬ 
ever, enforcement of the lien may be predicated on 
statute or on general equitable rights of the govern¬ 
ment.^^ So the government can also resort to a bill 
in equity to enforce the lien, or to subject any real 
estate owned by the delinquent or in which he has 


any right, title, or interest, to the payment of the 
tax,85 and it becomes the duty of the court to ascer¬ 
tain from the evidence the title and ownership of 
real estate described in the bill.86 This is a cumu¬ 
lative remedy and does not preclude the government 
from enforcing its liens by other statutory meth- 
ods,87 nor is it incumbent on the government first 
to proceed by sale of chattels and personal effects 
of delinquents as authorized by statute.88 Where, 
however, the statutory remedy to distrain and sell 
personal property is adequate, the government may 
not resort to a suit in equity to enforce its tax lien 
on personal property.83 Failure of the sheriff to 
follow proper transferee proceedings in connection 
with enforcement of a lien on property changing 
hands will not militate against establishment of the 
lien in a proper equity suit.90 The inverse order 
of alienation doctrine cannot ordinarily be invoked 
so as to interfere with the government in the en¬ 
forcement of its tax liens.8l 

The subject matter of a suit to enforce a federal 
tax lien lies within the jurisdiction of a federal 


79. U.S.—Eqxaitable Life Assur. Soc. 
of U. S. V. Moore, D.C.Ill., 29 F. 
Supp. 179. 

Wotice to third persons 
Intention of congress is to give 
notice to third persons of existence 
of tax lien in favor of the govern¬ 
ment. by the filing of the lien and 
to continue lien in existence until 
satisfied or until six years and such 
additional period as may be agreed 
on by the taxpayer and the commis¬ 
sioner have expired, and persons 
dealing with property must take no¬ 
tice of existence of the lien and of 
possibility of extension beyond the 
six-year period.—Equitable Life As¬ 
sur. Soc. of U. S. V. Moore, supra. 

80. U.S.—Neustadter v, U. S., C.C.A. 
Cal.. 90 P.2d 34. 

Ten years 

U. S.—Neustadter v. U. S., supra— 
Rosenberg v. McLaughlin, C.C.A. 
Cal., 66 F.2d 271—U. S. v. Cruik- 
shank, D.C.N.Y., 48 F.2d 352. 

81. U.S.—Weslbeimor v. C. I. R., U. 
C.N.Y., 12 F.Supp. 20. 

Insurance policy 

The government may maintain an 
action under the statute against the 
insured, insurer, and beneficiary to 
subject the insured’s property rights 
in an Insurance policy to a claim 
against the Insured for taxes.—U. S. 

V. Prudential Ins. Co. of America, 
D.C.Pa,, 54 F.Supp. 664. 

82. U.S.—-U. S. V. City of Groen- 
villo, C.C.A.S.C., 118 F.2d 963. 
Wh®M. properly perfected, Men for 

income taxes Is a charge on specific 
property of taxpayer, for satisfac¬ 
tion of which the property may be 


sold. —U. S. V. City of Greenville, su¬ 
pra. 

Sale only available remedy 

Where a company leased its prop¬ 
erties and business to another com¬ 
pany for ninety-nine years with 
rentals payable directly to lessor’s 
stockholders, liens for delinquent 
federal income taxes on rentals at¬ 
tached to, and were enforceable by 
government only by sale of, lessor's 
reversionary interest in leased as¬ 
sets, and the taxes could not be col¬ 
lected by government from lessor’s 
stockholders nor could lessee be re¬ 
quired by government to withhold 
the taxes out of the rents.—Johnson 
V. Western Union Telegraph Co., 57 
N.E,2d 721, 293 N.Y. 379, motion de¬ 
nied 69 N.E.2d 446, 293 N.Y. 859. 

83. U.S.—Maryland Casualty Co. v. 
Charleston Lead Works, D.C.S.C., 
24 F.2d 836—U. S. v. ^tna Life 
Ins. Co. of Hartford, Conn., D.C., 
46 F.Supp. 30. 

84. U.S.—U. S. V. Canfield, D.C.Cal., 
29 F.Supp. 734. 

85. U.S.—Mansfield v. Excelsior Re¬ 
finery Co., Ill., 10 S.Ct. 825, 135 U. 
S. 326, 34 L.Ed. 162. 

33 C.J. p 359 note 45. 

Independent of statute, as well as 
under express statutory provisions, 
the United States may maintain a 
suit in equity to establish debt for 
taxes and impress lion on real or 
personal property.—U. S. v. Haar, C. 
C.A.Ga., 27 F.2d 260, certiorari denied 
Haar v. U. S., 49 S.Ct. 32, 278 U.S. 
634, 73 L.Ed. 661. 

Intervention in equitable proceeding 
Federal government’s tax Men on 
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income of testamentary spendthrift 
trust has attributes of liens gen¬ 
erally and is enforceable by courts 
of general equitable juri.sdiction. and 
hence was enforceable where govern¬ 
ment intervened in beneficiary's pro¬ 
ceeding in surrogate's court to se¬ 
cure adjustment of creditors’ rights 
to trust income, government not hav¬ 
ing adequate remedy at law.—In re 
Rosenberg’s Will. 199 N E. 206. 269 
N.Y. 247. 105 A.L.R. 1238, certiorari 
denied Rosenberg v. U S., 56 S.Ct. 
834, 298 U.S. 669, 80 L.Ed. 1392. 
Intangible corporate assets 

The government, in the absence of 
an adequate remedy at law, may 
maintain a bill in equity to enforce 
its lien by impounding a defendant’s 
intangible corporate assets and ap¬ 
plying them in payment.—U. S. v. 
Capital City Dairy Co., D.C.Ohio, 252 
F. 900. 

86. U.S.—U. S. V. Hoclson, C.C.Wis., 
26 F.Cas.No.15,376, 14 Int.Rev.Rec. 
100 . 

87. U.S.—Blackhock v. U. S.. Ct.Cl., 
28 S.Ct. 228. 208 U.S. 75. 52 L.Ed. 
396—Alkan v. Bean, C.C.Wis., 1 P. 
Cas.No.202, 8 Biss. 83, 23 Int.Rev. 
Rec. 351. 

83. U.S.—U. S. V. Curry, D.C.Md., 
201 P. 371. 

89. U.S.—U. S. V. Western Union 
Telegraph Co., D.C.N.Y., 19 F.2d 
167, affirmed, C.C.A., 50 F.2d 102. 

90. U.S.—Jacobson v. Hahn, D.C.N. 
y., 14 F.Supp. 339, modified on 
other grounds, C.C.A., 88 F.2d 433, 

91. U.S.—Fidelity & Casualty Co. 
of New York v. Massachusetts 
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court,®2 and, where suit is brought to enforce the 
lien on real property situated in two or more dis¬ 
tricts in the same state, the suit may be instituted in 
either district.®3 Subject to statutory provisions, 
the usual rules govern matters arising in suits to 
enforce federal tax liens in respect of parties,®^ 
pleading,®^ evidence,®^ limitations and laches,®*^ and 
relief.®^ 

§ 767. Extinguishment 

a. In general 

b. Judicial cancellation and removal of 

cloud 

c. Transfer of title 

d. Release, waiver, and estoppel 

a. In General 

Generally speaking, a federal tax lien may be lifted 


only as provided by statute and In the case of the federal 
estate tax the lien may be extinguished by us.e of the 
property to pay proper charges against the estate and 
expenses of administration approved by the court. 

Where a federal lien for taxes once attaches, it 
may be lifted only as provided by statute.®® Where 
the tax lien of the United States is, as far as it 
affects the realty of the debtor, subject to the lien 
of the state for state and local levies assessed 
against it, and such realty is sold for nonpayment 
of such state and local levies, and purchased by the 
state without redemption within the period limited 
by state statutes, title vests in the state free of the 
federal tax lien.^ Where property is sold by the 
collector of internal revenue under warrants of dis¬ 
traint for nonpayment of income tax, and the col¬ 
lector's deed is issued, the federal tax lien against 
the property is exhausted.^ 


Mut. Life Ins. Co., C.C.A.N.C.. 74 
F.2d 881. 

92 . xj.S.—XT. S. V. Feazel, D.C.La., 
49 F.Supp. 679. 

IIq,tiit 3 r stiit 

Under statutory provisions, the 
federal district court had jurisdic¬ 
tion of equity suit by the United 
States to enforce lien on corporate 
stock with respect to deficiency as¬ 
sessments of income taxes against 
original stockholder.—U. S. v. Rosen- 
field, D.C.Mlch., 26 F.Supp. 433. 
Service of process 
If the United States asserts a tax 
lien on specific real and personal 
property in possession of a resident 
of the district and belonging to a 
tax debtor who was a resident of 
another district of the same state 
but who is incarcerated in a federal 
prison outside the state, service of 
process on such tax debtor and his 
duly appointed curator is sufficient 
to afford the district court jurisdic¬ 
tion to allow recovery to the ex¬ 
tent of the property within its dis¬ 
trict.—U. S. V. Feazel, D.C.La., 49 F. 
Supp. 679. 

93. U.S.—U. S. V. Feazel, supra. 

94. U.S.—U. S. V. Haskell Tel. Co., 
U.C.Tex., 42 F.Supp. 498. 

Defendant with interest in part 
In the federal government's action 
asserting a lien on telephone stock 
originally belonging to a decedent’s 
estate for income taxes due from 
the estate, a defendant bank which 
presented four claims was allowed 
to recover on a judgment on a note 
against codefendant who had been 
awarded some of the shares o£ stock 
under an arbitration agreement, but 
defendant could not recover on 
claims which were in no manner 
shown to have been secured by co¬ 
defendant's interest in stock or divi¬ 
dends therefrom.—^U. S, V, Haskell 
Tel, Co., supra. 


Persons with mere expectancy 
Minor children whose parents were 
living had a mere expectant or con¬ 
tingent interest in the homestead of 
their parents and had no such pres¬ 
ent interest therein as would jus¬ 
tify the issuance of an injunction 
against selling homestead under 
forced sale to satisfy unpaid fed¬ 
eral income tax assessment against 
the parents.—Shambaugh v. Scofield, 
C.C.A.Tex., 132 F.2d 345. 

95. U.S.-—U. S. V. Jenello, C.C.A.Pa., 
102 F.2d 687—Jacobson v. Hahn, 
D.C.N.Y., 14 F.Supp. 339, modified 
on other grounds, C.C.A., 88 F.2d 
433. 

96. U.S.—Sherwood v. U. S., D.C.N. 
Y., '5 F.2d 991. 

Burden of proof 

When the presumption of law as 
to the validity of the assessment 
has been rebutted, the burden of 
proof is shifted on the government 
to establish, its validity.—U. S. v. 
Rindskopf, C.C.Wis., 27 F.Cas.No. 
16,166, 8 Biss. 607. 

97. U.S.—U. S. V. Spreckels, U.C. 
Cal., 50 F.Supp. 789. 

trnreasoziable delay shown 

In action to enforce income tax 
lien, a delay of four years and ten 
months in serving a defendant bank 
having adverse claim to property 
sought, and which was available for 
service at all times, was unreason¬ 
able.—^U. S. V. Spreckels, supra. 

Suit held within limitation restric¬ 
tions 

An action to enforce income tax 
liens on property of taxpayer was 
not an action in equity which could 
be brought at any time, but, as 
against third person claiming tax¬ 
payer's property, must be brought 
within the statutory period applica¬ 
ble to the lien against taxpayer.— 
U. S. V. Spreckels, supra^ 
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98. U.S.—tr. S. V. Paul, D C.Mich., 41 
F.Supp. 41, affirmed, C.C.A., Paul 
V. U. ,S., 127 F.2d '64, affirmed 63 
S.Ct. 297, 317 U.S. 329, 87 L.Ed. 
304, and 63 S.Ct. 302, 317 U.S. 338, 
87 L.Ed. 312. 

Marshaling assets 

U.S.—U. S. V. Paul, D.CMich., 41 F. 
Supp. 41, affirmed C.C.A., Paul v. 

U. S., 127 F.2d '64, affirmed 63 S. 
Ct. 297, 317 U.S. 329, ’8'7 L.Ed. 304 
and 63 S.Ct. 302, 317 U.S. 33'S, 87 
L.Ed. 312. 

Protection of mortgagees 

A mortgagee, or beneficiary under 
a deed of trust, may protect his se¬ 
curity against the prior lien of the 
government, or may redeem the 
premises if sold under statute; a 
tax sale conveys to the purchaser 
no other interest In. the property 
than that belonging to the delin¬ 
quent tax debtor at the time the gov¬ 
ernment’s lien attached and if a 
third person has a prior lien or in¬ 
terest in the property by mortgage 
or deed of trust it will not be de¬ 
stroyed by the sale, and, if it be 
duly recorded, the record will be no¬ 
tice to the purchaser.—Blacklock v, 
U. S., 41 CtCl. 89, affirmed 28 S.Ct. 
228, 20i8 U.S. 7-5, '52 L.Ed. 396. 

99. U.S.—Metropolitan I^^ife Ins. Co. 

V. U. iS., aUAMich., 107 F.2d 311, 
certiorari denied 60 S.Ct. 978, 310 
U.S. 630, 84 L.Ed. 1400--In re Bow¬ 
en, B.C.Pa., 48 X^.Supp. 67, reversed 
on other grounds, C.C.A., 138 F.2d 
22, certiorari denied Baker v. U. 
S., 64 S.Ct. 430, 820 U.S. 799, 88 L. 
Ed. 482. 

1. W.Va.—Berrymont Land Co. v. 
Davis Crook Land Coal Co., 192 
S.E. 577, 119 W.Va. 186. 

2, Ill.—Sissman v, Chicago Title & 
Trust Co., 32 N,E.2d 132, 375 III. 
UL 
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Under the Internal Revenue Code, 26 U.S.C.A. 
§ 827, and similar statutes, providing for discharge 
from the federal estate tax lien of such portion of 
the gross estate as is used for payment of charges 
against the estate and expenses of administration 
approved by the court of probate, property used for 
items of the character contemplated by the statute 
is discharged from the lien,^ but property used for 
items not within the contemplation of the statute 
will not be discharged from the estate tax lien."^ 
Lack of due court approval will preclude freeing 
the property from the lien,^ although approval may 
be effective where secured after the expenditure 
has been made.® Money lent on land after filing 
of notice of the tax lien is subject to the lien ir¬ 
respective of whether or not such money was used 
to defray such charges and expenses of adminis¬ 
tration.'^ The provision of a statute to the effect 
that determination of the amount of the estate tax 
shall be made within a specified period from the 
time of application by the executor to the commis¬ 
sioner does not operate as a release of any part of 
a decedent's gross estate from a lien for a defi¬ 
ciency subsequently found to be due,® except as 
respects property to which title is transferred un¬ 
der principles discussed infra subdivision c of this 
section. The fact that determination of a deficien¬ 
cy in the estate tax includes a refund does not, it 
has been held, affect the existence of the tax lien.® 


b. Judicial Cancellation and Removal of Cloud 

Under permissive statutes the court in a proper cas< 
may decree cancellation of a federal tax lien and its re¬ 
moval as a cloud on the title to specific property. 

The Internal Revenue Code, 26 U.S.C.A. §§ 3678- 
3679, and similar statutes, authorize the filing oi 
an action to cancel federal tax liens, on compliance 
with conditions therein specified,^® and in a propei 
case the court will decree such cancellation;^^ bul 
where the statute neither expressly nor impliedl} 
confers power on the court to discharge the Her 
by decree under the circumstances of the particu¬ 
lar case, the only statutory method by which it ma}) 
be done is by sale.^^ The tax lien is not extinguish¬ 
ed by a judgment in a state court foreclosing a 
mortgage on the property and, where the Unit¬ 
ed States is .not bound by sale in a foreclosure ac¬ 
tion under a state court decree, the only way in 
which the cloud on title of a federal tax lien may 
be removed is by a sale under decree of a federal 
court,and in this connection it has been said 
that a federal district court is not empowered com¬ 
pletely to extinguish the United States tax lien but 
may merely remove the lien as a cloud on title.^^ 
A defendant may not have a distilled spirits tax 
lien stricken from the records without adequate 
ground therefor.^® 

Where the relief prayed is within the reasonable 


8. U.S.—XJ. S. V. Security-First Nat. 
Bank of Bos Angeles, D.C.Cal., 30 
■F.Supp. 113, appeal dismissed, C. 
CA., Security-First Nat. Bank of 
Bos Angeles v. U. S., 113 F.2cl 491. 
IPartictilar expenditures 

Attorney's fees paid with approval 
of court must be considered an '"ex- 
pense of administration'" within stat¬ 
ute, and taxes and assessments ac¬ 
cruing after decedent's death and 
pam by the administratrix with the 
approval of Ihe court must be con- 
eldered "'chargeB against the estate" 
and "expenses of the estate" freed 
from tax lien.—U. S. v. Security- 
First Nat. Bank of Los Angeles, su¬ 
pra. 

4. U.S.-—TJ. S. v. McGuire, D.C.N.J., 

42 F.Supp. S37, 

Foreclosed claian of general cred¬ 
itor of decedent is not a "charge" 
against the estate within the mean¬ 
ing of the statute.—tJ. S. y. McGuire, 
supra. 


and the expenses of his last illness, 
it could not be freed from the fed¬ 
eral estate tax lien where the ex¬ 
penditures were never approved by 
the probate court.—U. S. v. Security- 
First Nat. Bank of Los Angeles, D. 
C.Cal., 30 F.Supp. 113, appeal dis¬ 
missed, O.C.A., Security-First Nat. 
Bank of Los Angeles v. U. S., 113 F. 
2d 491. 

0. U.S.—U. S. V, Security-First Nat. 

Hank of Los Angelos, D.C.Cal., 30 
F.Supp^ 113, appeal dismissed, C. 
C.A., Security-First Nat. Bank of 
Los Angeles v. U. S., 113 F.2d 491. 
7. IT.S.—U. S. V. Security-First Nat. 
Bank of Los Angeles, D.CCal., 30 
F.Supp. 113, appeal dismissed, C. 
C.A., Security-First Nat. Bank of 
Los Angeles v. U. S., 113 F.2d 491. 
a XJ.S.—Paul V. U. S., C.C.A.Mlch., 
127 F.2d 64, alTlrmed 63 S.Ct. 297, 
317 U.S. 329, 87 L.Ed, 304 and 
State of Michigan v. TJ. S., 63 S.Ct, 
302, 317 U.S. 338, 87 L.Bd. 312, 


11, U.S.—Seals v. U. S., D.C.La, 24 
F.Supp. 896. 

Cancellation on sale 

The executor of deceased taxpay¬ 
er’s estate was entitled to judgment 
ordering cancellation of federal gov¬ 
ernment’s lien or effect of recorda¬ 
tion of its claim for income tax de¬ 
ficiency as against lands sold by 
executor and reference of such claim 
to proceeds of property in probate 
court’s hands.—Seals v. U. S., supra. 

12 , U.S,—-Metropolitan Life Ins. Co. 
V. U, S., C.C.A.Mich., 107 F.2d 311, 
certiorari denied 60 S Ct. 978, 31C 
TJ.S. 630, 34 L.Ed. 1400. 

Hot by strict foreclosure 
Internal revenue lien of govern¬ 
ment filed subsequent to mortgage 
foreclosed in state court in suit ir 
which government was not defend¬ 
ant, could not be removed by strici 
foreclosure, but only by sale o. 
premises.—Integrity Trust Co. v. U 
S., D.C.N.X, 3 B\Supp. B77. 

13, U.S.—Sherwood y. U. S., B.O.N 
T„ 6 F.3d 991. 

14, U.S.—Sherwood y. U. S., supra 

15, U.S.—Sherwood y. U. S,, supra 

10. U.S.—U. S. y. Hficury, D,G.Fa 
1 U F.Supp. 617. 


5, U.S.—U, S. y. Security-First Nat 
Bank of Los Angeles, D.C.CJal., 30 
F.Supp. 113, appeal dismissed, C.C. 
A*, Security-First Nat Bank of 
Los Angeles y. U. 0., 113 F,2d 491, 
Fuuerm oaepeusas 

Kvon though property was used to 
defray decedent's fuBerm expense 


0. U.S,—Rosenberg y. McLaughlin, 
C.aA.Cal., 66 F.2d 271, certiorari 
denied Rosenberg y. Lewis, 64 S. 
€t 132, 290 U.S. 696, 78 L.Bd, 699. 

la U.S.—Metropolitan Life Ins. Co. 
y. U. S., C.O.A.Mich., 107 F.2d 311, 
certiorari denied 60 S.Ct 978, 310 
U.S, 630, 84 L.Bd. UOO. 
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onstruction of that which the governing- statutes 
>ermit, the courts have jurisdiction of a suit to can- 
el the federal tax lien;^7 but where the relief 
ought violates the express or necessarily implied 
irovisions of governing statutes the court lacks 
urisdiction.^S The procedure in suits for cancel¬ 
ation of a federal tax lien and its removal as a 
:loud on title should comply with the usual rules 
governing actions and proceedings by or against the 
Jnited States,as discussed in the CJ.S. title 
Jnited States §§ 175-210, also 65 C.J. p 1402 note 
$4-p 1431 note 9. An executor of a deceased tax¬ 
payer may have interest sufhcient to support his 
suit to remove and cancel the tax lien as a cloud on 
litle to estate property sold.20 

c. Transfer of Title 

Except as protection may be afforded under statute 


to innocent third persons, the federal tax lien ordinarily 
survives transfer of the property to which it has at¬ 
tached, and when a decedent's estate has been distributed 
the lien of the estate tax may as a rule be enforced 
against the property in the hands of distributees. 

In the absence of statute to the contrary, sale of 
property, even to an innocent purchaser for value, 
does not divest it of the federal tax lien parties 
dealing with property of a taxpayer against whom 
a tax lien has been filed are charged with notice 
of the recorded lien and statutory provisions,^^ 
and are bound to know that if the lien has been 
discharged in whole or in part a release must be 
filed by the collector.^s However, under the In¬ 
ternal Revenue Code, 26 U.S.C.A. § 3672, and sim¬ 
ilar statutes, the sale of “securities’* to an innocent 
purchaser without actual knowledge of the lien, 
even though such lien is recorded, may divest the 
lien from the property sold,^^ and, as is discussed 


Sonclusion unsupported Tby record 
Defendant was not entitled to have 
=L tax lien based on assessment for 
diversion of distilled spirits stricken 
trom the record on g-round that tax 
assessment constituted a penalty 
ind not a lien, particularly where 
record was b'^rren of any facts from 
cvhich defendant drew that conclu¬ 
sion, since taxes for diversion of dis¬ 
tilled spirits are not “penalties”—U. 
S. v. Henry, supra. 

Dlacharffe in baukruptcy does not 
release the bankrupt from liability 
for federal taxes or entitle him to 
have a distilled spirits tax lien 
stricken.—U. S. v. Henry, supra. 

IToX prossingf of indictment for 
conspiracy to violate the liquor laws 
does not entitle defendant to have 
the federal tax lien for distilled 
spirits tax stricken, since the tax 
may be due irrespective of gruilt or 
innocence of crime.—U. S. v. Henry, 
supra. 

L7. U.S.—Trust Co. of Texas v. U. 

S.. DC.Tex., 3 F-Supp. 683. 

L8. U.S.—Larson v. House, C.C.A. 

Fla., 112 F.2d 930. 

Gajoining’ collection of taxes 
The district court was without 
iurisdiction to consider an action to 
)njoin the collection of taxes on dis- 
illed spirits and cancel tax liens and 
o enter judgment enjoining collec- 
ion and canceling liens in view of 
itatute prohibiting the maintenance 
)f any action for the purpose of re¬ 
training the assessment or collec- 
ion of any tax, since plaintiffs had 
. plain and adequate remedy at law 
ly pa.ying taxes and, if refund was 
enied, suing the collector to recover 
hem.—Larson v. House, supra. 

9. U.S.—Jones v. Tower Produc¬ 
tion Co., C.C.A.OkL, 120 F.2d 779. 
•leadiug proof 

(1) Where object of action against 


collector of internal revenue and the 
United States was to remove a tax 
lien as a cloud on plaintiff’s title to 
an oil and gas leasehold estate in 
land and the proceeds of oil run 
therefrom, the action was an “ac¬ 
tion against the United States.” and 
hence judgment for plaintiff was un¬ 
authorized where there was no alle¬ 
gation or proof of compliance with 
provisions of statute respecting civil 
actions to clear title to realty upon 
which the United States claims a tax 
lien.—Jones v. Tower Production 
Co., supra. 

(2) Taxpayer’s bill against collec¬ 
tor of internal revenue to remove tax 
lien was insufficient, even though 
taxpayer gave bond to secure stay of 
collection of taxes.—Stafford Mills 
V. White. D.C.Mass., 41 F.2d 58. 

(3) Petition for cancellation of 
lien, alleging that proceeds of fore¬ 
closure sale were insufficient to pay 
lien and prior mortgages, stated 
cause of action.—Oden v. U. S., D.C. 
La., 33 F.2d 653. 

Parties 

Government tax lien cannot be 
canceled in proceeding to which gov¬ 
ernment is not party,—Oden v, U. 
S., su'pra. 

Waiver of statutory requirements 

Neither counsel for the United 
States nor the collector could 
“waive” conditions or limitations im¬ 
posed by statute respecting civil ac¬ 
tions to clear title to realty on which 
the United States claims a tax lien 
or consent that an action might be 
maintained against the United States 
and collector to rctmove a tax lien as 
a cloud on plaintiff’s title to an In¬ 
terest in land.—Jones v. Tower Pro¬ 
duction Co., C.C.A.Okl., 120 F.2d 779. 

20. U.S.—Seals v. U. S., D.C.La.. 24 

P.Supp, 896. 
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Duty to purchaser 

An executor, selling lands of dece¬ 
dent’s estate, owes duty to furnish 
purcha.^^er clear title thereto and 
hence has interest and standing to 
bring suit to remove cloud of gov¬ 
ernment’s lien thereon for Income 
tax deficiency.—Seals v. U. S.. supra. 

21. U.S.—U. S. V. Curry, D.C.Md., 
201 F. 371—U. .S. V. Turner. CC. 
Ohio, 28 F.Cas.No.l6..54 8, 18 Int. 
Rev.Rec. 5. 

22. • U.S.—Equitable I.*lfe Assur. 
Soc. of U. S. V. Moore, D.C.Ill., 29 
F.Siipp, 179. 

Dack of actual notice Immaterial 
Where taxpayer Indorsed stock 
certificates In blank and delivered 
them to brokerage partnership for 
sale In the regular course of busi¬ 
ness and partnership puroha-sed such 
stock at market price without actual 
notice of income tax Hens, notice of 
which had been recorded with county 
register of deeds and clerk of federal 
court, the partnership took subject 
to the income tax Hen. irrespective 
of state uniform stock transfer act. 
—U. S. V. Rosenfleld, D.C.Mich., 26 
F.Supp. 433. 

23. U.S.—Equitable Life Assur, Soc, 
of U. S. V. Moore, D.C.Ill,, 29 F. 
Supp. 179. 

24. U.S.—-U. S. V. Rosebush. D.C. 
Wis., 45 F.Supp. 664. 

Necessity that purchaser be “bona 
fide” 

In order for taxpayer's wife, to 
whom taxpayer transferred securi¬ 
ties after tax lien arose In favor of 
government, to be clas.sifled as a 
“purchaser” without notice or knowl¬ 
edge of existence of Hen, so that, 
under statute, the Hen would be in¬ 
valid as to the wife, the wife must 
have been a bona fide purchaser; 
where taxpayer pledged wife's se¬ 
curities as security for loan and on 
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supra § 764, mortgagees, pledgees, purchasers, and 
judgment creditors may acquire prior rights to 
property as against a tax lien subsequently filed. 
It has been said that a sheriff's sale does not divest 
the federal tax lien except to the extent that the 
tax is paid out of the proceeds of the sale.25 Ordi¬ 
narily the transferee of all the assets of a taxpay¬ 
er takes them subject to the federal tax lien,^^ and 
transfer of title to partnership property to a suc¬ 
cessor corporation is subject to federal income tax 
lien, where the corporation is charged with knowl¬ 
edge through former partners who become its offi- 
cers.^^ 

Where a decedent’s estate has been distributed, 
the federal estate tax lien may be enforced against 
the property in the hands of a distributee,^^ and 
a statutory provision that determination of the 
amount of estate tax, to secure discharge from per¬ 
sonal liability therefor, shall be made within one 
year of application by the executor to the commis¬ 
sioner does not opf ate as a release of any portion 
of decedent’s gross estate from a lien for deficiency 
thereafter found due except to the extent that part 
of the estate may have passed to a bona fide pur¬ 
chaser and been released from the lien,20 which 
then attaches to the proceeds of the sale.^^ 

Under the statutes an alcohol tax lien is good as 
against all transferees without assessment, dis¬ 
traint, or other administrative proceedings.^! Tile 


purchaser takes the property subject to the lien 
not only of the tax levied pursuant to the report 
of the distiller, but to any additional tax that may 
be assessed by the commissioner under the law.32 

d. Release, Waiver, and Estoppel 

The right to release of a federal tax lien Is statutory 
in character and may not be enlarged by implication. 
The certificate of release or discharge of the collector, 
given pursuant to statute, is conclusive in the absence 
of fraud or similar objection. 

The right to release of a federal tax Hen is pure¬ 
ly statutory,23 and the jurisdiction of the court as 
to such matter may not be enlarged by implica- 
tion.24 Congress has power to prescribe the meth¬ 
ods by which and the conditions under which tax 
liens on realty may be released,25 and also to limit 
the right to sue for release.26 The lien is the ex¬ 
clusive property of the United States, and ordina¬ 
rily no collector of internal revenue has the power 
to dispose of it.27 Under the provisions of the In¬ 
ternal Revenue Code, 26 U.S.C.A. §§ 3673-3675, 
and similar statutes, however, a collector is grant¬ 
ed the power, under certain conditions, to issue a 
certificate of release or discharge of such lien, and 
where he does so the certificate is conclusive as to 
extinguishment of the lien on the property in¬ 
volved,22 although such certificate docs not extin¬ 
guish the tax claim and the lien is transferred to 
the proceeds of the property sold and discharged.22 


foreclosure of pledgre taxpayer trans¬ 
ferred to wife certain stock In pay¬ 
ment of taxpayer’s Indebtedness to 
wife, the wife became a “purchaser” 
of the stock, and was entitled to pro¬ 
tection of statute.—U. S. v. Rose¬ 
bush, supra. 

25. U.S.—Ralston v, Helner, D.C. 
Pa., 21 F.2d 4 94, affirmed, C.C.A., 
24 P.2d 416, certiorari denied 48 
S.Ct. 602, 277 U.S. 608, 72 L.Ed. 
1013, 

28. U.S.—Sulsman Sc Blumenthal v. 
Eaton, D.C.Conn., 4 F.Supp. 763, 
affirmed, C.C.A., 74 F.2d 716. 
Transfer in trust 

A corporation cannot escape pay¬ 
ment of accrued federal income and 
excess profits taxes by executing a 
trust deed covering Us corporate as¬ 
sets to secure payment of a debt of 
its stockholders incurred in the pur¬ 
chase of its stock from prior stock¬ 
holders in which purchase the cor¬ 
poration has no direct or indirect in¬ 
terest,—Brown v. American Gas 
Coal Co„ 123 S.E. 412, 9'5 W.Va. 6'58. 

27. U.S."—-In re Glover-McConnell 
Co., D.C.Ga., 9 FM 683. 

28. U.S,—Baumgartner v. C. I. H., 
C.C.iu, 61 F,2ci 472, certiorari de¬ 


nied 62 S.Ct. 129, 284 U.S. 674, 76 
L.Ed. 570. 

Tax follows the res 

Distributee of estate held property 
in trust until revenue claims were 
satisfied and government's claim for 
estate tax, followed res.—Baumgart¬ 
ner V. C, I. R,, supra. 

29. U.S.-—Paul V. U. S„ C.C.A.Mich., 

127 F.2d 64, affirmed 63 S Ct. 297, 
317 U.S. 329, 87 UEd. 301 and 

State of Michigan v. U. S., 63 S.Ct. 
302, 317 U.S. 338. 87 L.Ed. 312. 

30. U.S.—Paul V. U. S., C.C.A.Mich., 

127 F.2d 64. affirmed 63 S.Ct. 297. 
317 U.S. 329, 87 L.Ed. 304, and 

State of Michigan v. U. S., 63 S. 
Ct. 302, 317 U.S. 338, 87 l^.Ed. 312. 

3L U.S.—U. S. V. R1Z550, N.J., 66 S. 

Ct. 580, 297 U.S, 630, 80 L.Ed. 844. 
33 C.J. p 337 note 99. 

Constructive notice 

If distillery property is sold, it 
remains liable to the lien; the pur¬ 
chaser is bound to take notice of the 
use which had been made of the 
premises before he acquired title.— 
Milan Distilling Co, v. Tillson, C.C. 
111., 17 F.Cas.No.0,639, 26 Int.Rev. 

Eec. 6. 

32. U.S.—Hartman v. Bean, Wia., 99 
U.S. 893, 25 L.Ed, 455. 
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33. U.S.—Metropolitan Life Ins. Co. 
V. U. S., C.C.A.Mich., 107 F.2d 311, 
certiorari denied 60 S.Ct. 978, 310 

U. S. 630, 84 L.Ed. 1400. 

34. U.S.—Metropolitan Life Ins. Co. 

V. U, S., supra. 

35. U.S.—Metropolitan Life Ins. Co. 
V. U. S., supra. 

30. U.S.—Metropolitan Life Ins. Co. 
V. U. S„ supra. 

Unless strictly within the terms 
of the statute, no suit may be main¬ 
tained against the United States to 
effect the release of its tax lien.— 
Metropolitan Life Ins. Co. v. U. S., 
supra. 

37. U.S.—Czieslik v. Burnet, D.C.N. 

Y., 57 F.2d 715—Maryland Casual¬ 
ty Co. V. Charleston Lead Works, 
D.C.S.C., 24 F.2d 836. 

3a U.S.—Bowen v, Baker, D.C,Pa., 
36 F.Supp. 862. 

Pallure to comply with statutes 
and regulations governing discharge 
of liens not shown under facts.—In 
re Bowen, D.C.Pa., '58 F.Supp. 286. 
alarmed, C.C.A,, 151 F.2d 690. 

39. Pa,—In re Engle's Estate, 36 
Pa.Dist. Sc Co. 668, £3 York Leg. 
Beo. 109« 
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Statutory provisions making such certificates con¬ 
clusive preclude court review of the commissioner's 
determination of value or of the amount which 
must be paid to the collector for a discharge of the 
lien,^® but should not be construed as rendering the 
government powerless to protect itself where the 
collector has been induced by fraud to discharge a 

XVIII. PAYMENT 

tate tax, being a tax on the transmission of proper¬ 
ty, as discussed supra § 478, until it is paid the right 
to the property of the estate or to its distribution or 
division is suspended.'*^ 

Necessity of demand. In general, a taxpayer is 
obligated to pay taxes when due without any spe¬ 
cific demand on him for payment.'^^ Under some 
statutory provisions, however, the liability of par¬ 
ticular individuals for payment of a tax does not 
arise until neglect or refusal to pay after demand.®^ 

Who may or should pay. Taxes are payable by 
the person on whom they are levied^ notwithstand¬ 
ing the final incidence of the tax may fall on an- 
other.^i A statute providing that a designated per- 


§ 768. In General 

Taxes are to be paid by the persons liable therefor, - 
«ind ordinarily are due and payable without specific de- 
fmand. In case of dispute, the general rule is that the 
taxpayer must first pay and afterward litigate. 

The government has a basic right to full pay¬ 
ment of its taxes,^'^ the amount to be paid in the 
particular case depending on the terms of the stat- 
utes.^S In case of a dispute between the taxpayer 
and the government, the general rule is that the 
taxpayer must first pay and afterward litigate.^^ 

A taxpayer is not prevented from paying an as¬ 
sessment by the fact that he has a claim pending 
for abatement of the assessment.^^ The federal es- 


valid tax Such a certificate will not be set 

aside, however, where no adequate ground is 
shown >2 The action of government official in con¬ 
senting to the sale of property free and clear of 
all claims may not be construed as a waiver of its 
tax lien on the proceeds.^^ 


40. U.S.—In re Bowen, C.O.A.Pa., 
138 P.2d 22, certiorari denied Bak¬ 
er V. U. S., 64 S.Ct. 430, 320 U.S. 
799, 88 L.Ed. 482. 

41. U.S.—In re Bowen, *C.C.A.Pa., 
138 P.2d 22, certiorari denied Bak¬ 
er V. U. S., 64 S.Ct. 430, 320 U.S. 
799, 8i8 L.Ed. 482. 

Praud not shown 

U.S,—In re Bowen, B.’C.Pa,, SS P. 
Supp. 286, affirmed, C.C.A., 151 F. 
2d '690. 

42. U.S.—In re Bowen, supra. 
Particular grronnds not shown 

The validity of a certificate of dis- 
charg-e has "been upheld as against 
a claim of gross inadequacy of con¬ 
sideration, unjust enrichment to tax¬ 
payer's judgment creditor, and false 
representations to the government 
of the value of the property.—In re 
Bowen, supra. 

43. U.S.—U. S. V. Rizzo, N.J., 66 S. 
Ct. 580, 297 U.S. 530, 80 U.Ed. 844. 

44. U.S.—Sawyer Tanning Co. v. C. 
X O'Keefe Shoe Co., D.C.Mass., 23 
F.2d 717. 

XSrrors of government agents 

The government is not bound by 
bookkeeping errors of its agents re¬ 
specting tax payments, where such 
errors in no way affect the real 
equities of the case or result in 
prejudice to the party making the 
payments.—^Kroyer v. U. S., Ct.Cl., 
55 F,2d 495. 

Pardon for offenses against the 
revenue laws cannot relieve the of¬ 
fenders of payment of taxes.—U. S. 


V. Roelle, C.C.IIL, 27 P.Cas.No.16,186, 
24 Int.Rev.Rec. 332. 

45. U.S.—U. S. V. Highleyman, D.C. 

Mo., 26 P.Cas.No.15,361, 22 Int. 

Rev.Rec. 138. 

Payment of entire annual tax 

The fact that a statute permits 
persons commencing business after 
a specified date in any year to pay 
only a pro rata portion of an annual 
tax does not put the tax on a mo.nth- 
ly basis or permit a taxpayer who 
is in business at the beginning of the 
fiscal year to pay for only such por¬ 
tion as he may elect.—Van Meter v. 
Prima Co., C.C.A.I11., 88 F.2d 336. 
Amount in excess of tax lien 

The amount of gift tax owing 
from donee can not be determined by 
reducing the gross value of the gift 
to extent of tax lien, since statute 
imposes not only a tax lien but a 
personal liability on donee which ex¬ 
ists irrespective of any lien.—Moore 
V. C. I. R., C.C.A., 146 F.2d 824. 

46. U.S.—Sirian Lamp Co. y. Man¬ 
ning, D.C.N'.X, -36 F.Supp. '539, re¬ 
versed on other grounds, C.C.A., 
123 F.2d 776, 138 A.L.R. 1423— 
U. S. V. Black, C.C.N,Y., 24 F.Cas. 
isro.14,600, 11 Blatchf. 538, 19 Int. 
Rev.Rec. 116. 

47. U.S.—Graham v, Dupont, Del., 
43 S.Ct. 667, 262 U.S. 234, 67 L.Ed. 
965—Gulf States Steel Co. v. U. 
S., C.C.A.Ala., >56 F.2d 43, affirmed 
‘63 S.Ct. 69, 287 U.S. 32, 77 L.Ed. 
150. 

4a D.C.—^Hepburn v. Win thro p, 83 
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F.2d 566, 65 App.D.C. 309, 10*5 A. 
L.R. 310. 

49. U.S.—^Keely v. Sanders, Tenn., 
99 U.S. 441, 26 L.Ed. 327—U. ®. v. 
Proctor, D.C. Tex., 286 P. 272—U. 
S. V. Black, C.C.N.Y., 24 F.Cas.No. 
14.600, 11 Blatchf. 538, 19 IntRev. 
Rec. 116. 

50. U.S.—^U. S. V. Pennsylvania Co., 
D.C.Pa., 27 F. 539. 

33 C.X p 310 note 48 [k]. 

51. U.S.—^American Express Co, v. 
Maynard, Mich., 20 S.Ct. 695, 177 
U.S. 404, 44 L.Ed. 823—Shearer v. 
C. I. R., aC-A., 48 F.2d 662. 

Cal.—People v. Wells, Fargo & Co.> 
67 P. 895, 3 36 Cal. 503. 

Federal gift tax is primarily pay¬ 
able by the donor on his transfers 
by gift and not by the donees _ on 
their receipts.—Helvering v. Robi¬ 
nette, C.C.A., 129 F.2d 832, afiirmcd 
Robinette v. Helvering, 63 S.Ct. 640, 
318 U.S. 184, 87 L.Ed. 700—Helvering 
V. Paumgarten, C.C.A,, 129 F.2d 832, 
affirmed Paumgarten v. Plolvoring, 
63 S.Ct. 640, 318 U.S. 184, 87 L.Ed. 
700. 

Tax on bonded liquor » 

Inherently the tax on TK)nded liq¬ 
uor Is imposed on the goods, and so 
far as persons dealing with liquor 
are concerned, tax follows the prop¬ 
erty as a part of the value thereof, 
and hence payment of tax becomes 
an obligation of owner as an inci¬ 
dent of ownership payable on remov¬ 
al from bond,—iLos Angelos Ware¬ 
house Co, V, American Distilling Co*, 
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son shall pay a given tax imposes on that person 
the duty to pay.^^ The persons who may pay a fed¬ 
eral tax may be limited by the terms of the stat¬ 
utes. An agent has the right to pay taxes for 
his principal.®^ 

IVho may receive payment. It has been held that 
the commissioner of internal revenue is eligible to 
receive taxes on intoxicating liquors.^^ 

§ 769. Third Persons Who May Be Required 
to Pay 

Under some statutes, one person is sometimes re¬ 
quired to withhold and pay taxes due by another. Or¬ 
dinarily, stockholders, officers, or directors of a corpora¬ 
tion are not liable for taxes owed by the corporation. 

Neither stockholders^® nor officers®*^ of a corpo¬ 
ration are liable, merely as such, for taxes owed by 
the corporation; nor can directors of a corpora¬ 
tion be held liable for taxes owed by the corpora¬ 
tion where they have not been dishonest or negli¬ 
gent and no acts on their part have been the proxi¬ 
mate cause of any loss to the government.®® 

Withholding of tax at source. Under the Inter¬ 
nal Revenue Code, 26 U.S.C.A. § 143 (a), and sim¬ 
ilar statutes, in any case where a bond or mortgage 
or similar obligation of a corporation contains a 
tax-free covenant by which the obligor agrees to 
pay income taxes of the obligee or to pay the in¬ 
terest without deduction for any tax which the ob¬ 


ligor may be required or permitted to pay thereon, 
the obligor is required to withhold a specified per¬ 
centage of such interest if payable to an individual, 
a partnership, or a foreign corporation not doing 
business in the United States, and may be held li¬ 
able, to the extent of the amount to be withheld, 
for taxes due by the obligees.®^ The net effect of 
tax-free covenants under this section is that the 
obligor pays the specified percentage for the recipi¬ 
ent of the income inasmuch as the obligor cannot 
by his contract deduct this amount withheld from 
the interest payments.®® 

Under the Internal Revenue Code, 26 U.S.CA. 
§ 143 (b), and similar statutes, persons charged 
with control, receipt, custody, disposal^ or payment 
of income due to nonresident aliens are required 
to withhold a prescribed percentage at the source.®^ 

g 770. - Fiduciaries 

Under the federal statutes, a fiduciary may some¬ 
times be held liable, personally or in his representative 
capacity, for taxes owed by the person whom he repre¬ 
sents. An executor may obtain a discharge from per¬ 
sonal liability by complying with statutes providing for 
such discharge. 

In general, to render a trustee personally liable 
for federal taxes owed by the creator of the trust, 
the trustee must have had notice sufficient to put 
a prudent person on inquiry as to the existence of 
the government's claim.®2 

Income and profits taxes. Under the Internal 


139 P.2d €41, 22 Cal.2<i 402, certiorari 
denied American Distilling Co. v. 
Los Angeles Warehouse Co., 64 S.Ct 
20'5, 320 tJ.S. 790, 88 L.Ed. 475. 

52. U.S.—TJ. S. V. Chamberlin, Colo., 
31 S.Ct. 165, 219 U.S. 250, 263, 65 
L.Ed. 204. 

S3 C.J, p 283 note 16. 

53. DlstUler 

Under an early statute, It was held 
that only the distiller had the right 
to pay the tax on* distilled spirits.— 
Harkins v. Willlard, N.C., 145 F. 703, 
77 C.C.A. 129. 

54. U.S.—U. S. V. Dee, Va., 1 S.Ct. 
240, 106 U.S. 196. 2'7 L.HJd. 171. 

33 C.J. p 290 note 90 Cd] (1), (2). 

65. U.S,—-U. S. V. One Ford Auto¬ 

mobile, D.C,Tenni., 2 F.2d 882. 

56. U.S.«—Harwood v. Eaton, C.C.A. 
Conn., ,68 F.2d 12, certiorari denied 
IQaton V. Harwood, 54 S.Ct 715, 
292 U.a 636, 78 L.Ed, 1439. 

57. U.S,-«U. S. T. Sterne CUlT Coal & 
Coke Co., D.CW.Tau, 6 F.Sum 1. 

6a U.S.—U. a T. Stone ClliX Coal & 
Coke Co., suporau 

69. U.S.—'Hoanoke Waterwoi'k® Co. 

T. Anderson, D.G-K.T*, IS F.2d 311, 

3XC.—St Francis Hospital t, Helver- 


ing, 126 F.2d '553, 75 U.S.App D.C. 
183, certiorari denied 62 S.Ct. 1293, 
316 U.S. 697, 86 L.Bd. 1766. 
Pasnaeaits to domestic corporation 
This section does not apply to 
payments to a domestic corporation 
in respect of either the obligor'.s pay¬ 
ing the tax at the source or the ob¬ 
ligee’s crodifing the tax in its re¬ 
turn.—St Francis Hospital v. Hel¬ 
vering, supra. 

Ijessoe 

Lease executed by corporation as 
lessee requiring lessee to pay les¬ 
sor’s income taxes, is not an obliga¬ 
tion of a corporation within the stat¬ 
ute.—^Wallin Coal Corporation v. C. 
r. R., C.CA., 71 F.2d 521. 
Bondholders^ protective committee 
Where a corporation issued bonds 
and covenanted to pay the federal in¬ 
come tax to be withheld, a bondhold¬ 
ers' protective committee to which 
the corporation had assigned certain 
rentals and which was to pay out 
interest on the bonds, was held not 
an “obligor" within the meaning of 
the statxite, so as to be liable for 
withholding taxes.—tUddlo v. U. S., 
D.C.3?a., 35 F.Supp. 634, 

60. D.C.—St. Francis Hospital v. 
Helvering^ 125 F.2d 553, 75 U.S. 
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App.D.C. 183, certiorari denied 62 
S.Ct. 1293, 316 U.S. 697, 86 L.Bd. 
17'66. 

ei. U.S.—Tonopah & T. R. Co. v. C. 

I. R., C.C.A., 112 F.2d 970. 
liability of subsidiary for payments 
made by parent corporation 
Where parent corporation in a for¬ 
eign country and subsidiary in the 
United Stales were separate taxable 
entities, and parent corporation had 
guaranteed payment, both principal 
and interest, of subsidiary's bonds, 
interest moneys paid in the foreign 
country by parent corporation to 
alien bondholders was not interest 
money of which subsidiary had “con¬ 
trol, receipt, custody, disposal or 
payment" within the statute, and 
hence subsidiary was not liable for 
failing to withhold percentage from 
lntero.st paid by parent corporation. 
—Tonopah <& T. R. Co. v. C. I, R., 
supra. 

62. U.S.—Livingston v. Becker, D.C. 

Mo., 40 F.2d 673. 

"Notice of lieu 

Trustee was held not to have suf¬ 
ficient notice of government claim 
for taxes to render him personally 
liable, although collector died notice 
of lien.—Livingston v. Becker, supra. 
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Revenue Code, 26 U.S.C.A. § 312 (a), and similar 
statutes, on notice to the commissioner that any 
person is acting as fiduciary of a taxpayer, and un¬ 
til notice is given that the fiduciary capacity has ter¬ 
minated, such fiduciary assumes the powers, rights, 
duties, and privileges of the taxpayer in respect of 
income taxes, except that the tax is to be collected 
from the estate of the taxpayer.®^ A trustee can 
be compelled to carry out the express provisions of 
a trust agreement requiring him to pay income taxes 
owed by the settlor.^^ Where a person dies owing 
income taxes the federal government is entitled to 
recover from his executor or administrator the 
amount of the unpaid tax,and if such repre¬ 
sentative, without paying the taxes, distributes the 
estate, or pays debts over which the taxes have pri¬ 
ority, he is personally liable for the taxes to the 
extent of the amount so distributed or paid.®^ Aft¬ 
er an estate has been settled, and the executor dis¬ 
charged and rendered functus officio, he is no longer 
subject to assessment in his representative capacity 
for income and profits taxes owed by his dece- 
dent.67 

Estate taxes. The federal estate tax is payable, 
in the first instance, by the executor or personal 
representative of decedent,although, as discussed 
infra § 776, the ultimate impact of the tax is a mat¬ 
ter of state or local law. By virtue of the Internal 
Revenue Code, 26 U.S.C.A. §§ 822, 825, and similar 


statutes, and also 31 U.S.C.A. § 192, an executor is 
liable both personally and in his representative ca¬ 
pacity for the estate tax;^^ and where there are 
several executors they are severally liable for the 
tax, personally as well as in their representative 
capacities.*^^ Where property is transferred by a 
trust which is to take effect in possession or enjoy¬ 
ment at or after the death of the settlor, the trus¬ 
tee is personally liable, under the Internal Revenue 
Code, 26 U.S.C.A. § 827 (b), and similar statutes, 
to a prescribed extent, for unpaid estate taxes due 
on the settlor’s estate,'^^ 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 825, and similar statutes, an executor may be¬ 
come discharge from personal liability for the es¬ 
tate tax by making application for a determination 
of the amount of the tax and payment of the 
amount which he is notified is due.'^2 after 
making such an application, he is not notified by 
the commissioner of internal revenue within a spec¬ 
ified time of the amount of tax due, he is likewise 
discharged from personal liability.To obtain the 
benefit of a statute of this nature, the executor 
must comply with the statutory requirements,'^'^ and 
must not have waived his rights under the stat- 
ute.'^S A discharge of an executor from personal 
liability for the estate tax under this statute does 
not necessarily discharge him from liability in his 
representative capacity. 


63. U.S.—U, S. V. Fisher, D.C.Mich., 
67 F.Supp. 410. 

Delivery of income notwithstanding* 
lien 

Where a trustee holds the trust 
property subject to a lien for unpaid 
income taxes owed by the bene¬ 
ficiary, and the trustee fails to ob¬ 
serve and discharge the lien, but in¬ 
stead frustrates the purpose of the 
lien by delivering- Income to the ben¬ 
eficiary, the trustee is liable for the 
amount of income taxes, interest, 
and penalties due from the taxpayer. 
—U. S. V. Canfield, D.C.Cal., 29 F. 
Supp. 734. 

64. U.S.—Simms v. Andrews, C.C.A. 
Okl., 118 F.2d 803. 

65. U.S.—U. S. V. Weisbum, D.C. 
Pa., 48 F.Supp. 393—Mandell v. 
Pierce, C.C.Mass., 16 F.Cas.No.9,- 
008, 3 Cliff. 134, 7 Int.Rev.Rec. 193. 

60. U.S.—U. S. V. Fisher, D.C.Mich., 

•57 F.Supp. 410—U. S. V. Weisbum, 
D.C.Pa., 48 F Supp. 393—Anderson 
V. 0. S.. Ct.Cl., 15 F.Sujpp. 216, 
certiorari denied 57 S.Ct. 668, 300 
U.S. 675, 81 L.Ed. 880. 
limitation of liability 

In the case of payment of debts, 
the representative is liable only for 
the amount paid on those debts over i 


V which the tax claim had priority.— 
U. S. V. Weisbum, D.C.Pa., 48 F. 
Supp. 393. 

07. U.S.—Hulburd v. C. I. R., 66 S. 

Ct. 197, 296 U.S. 300, 80 L Ed. 242 
However, there is some lower 
court authority holding that “nei¬ 
ther a discharge of an executor of an 
insolvent estate, an approval of his 
account, nor the distribution of as¬ 
sets, relieve him from liability for 
debts due to the United States.”—U. 
S. V. Weisbum, D.C.Pa., 48 F.Supp. 
393, 397. 

68. U.S.—U. S. V. Woodward, Cl.Cl., 
41 S.Ct. 61'5, 256 U.S. 632, 65 L.Ed. 
1131—Rogan v. Taylor, C.C.A.Cal., 
136 F.2d 598—Edwards v. Slocum, 
aC-A-N-.Y., 287 F, 651, affirmed 44 
S.Ct. 293, 264 U.S. 61, 68 L.Ed. 
564. 

Ky.—Lakes v. Lakes’ Ex’rs, 103 S.W. 

2d 86, 267 Ky. 684. 

N.J.—Palmer v. Palmer, 89 A.2d 438, 
135 K.J.Eq. 516—Commercial Trust 
Co. of New Jersey v. Kohl, 24 A. 
2d 809, 131 N.J.Eq. 233. 

69. U.S.—Baldwin v. C. I. R., C.C.A., 
94 F.2d 355—U. S. v. Crulkshank, 
D.C.N.Y., 48 F.2d 362. 

Effect of provision for summary pro¬ 
cedure 

The provisions of the Internal 
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Revenue Code, 26 U.S.C.A. § 900 (a) 
(2), and similar statutes, providing 
a summary method of enforcing the 
liability of a representative for es¬ 
tate taxes did not create new obliga¬ 
tion, but merely provided new rem¬ 
edy for enforcing an existing obliga¬ 
tion.—U. S. v. First Huntington Nat. 
Bank, D.C.W.Va., 34 l^^Supp. 578, af¬ 
firmed, C.C.A., First Huntington Nat. 
Bank V. U. S., 117 F.2d 376. 

70. U.S.—Baldwin v. C. I. R., C.C. 
A., 91 F.2d 35o. 

71. Insurance company, holding the 
proceeds of insurance to be paid out 
In installments, Is not a trustee 
within the meaning of this statute.— 
John Hancock Mut Life Ins. Co. v. 
Helvering, 128 P.2d 745, 76 U.S.App. 
D.C. 6. 

72. U.S.—U. S. V. Crulkshank, D.C. 
N.Y., 48 F.2d 362. 

73. U.S.—U. S. V. Crulkshank, su¬ 
pra. 

74. Failure to file complete return 
under Revenue Act of 1921 

U.S.—U. S. V. Crulkshank, supra, 

75. U.S.—U. S. V. Crulkshank, su¬ 
pra. 

76. U.S,—Rodenbough v. U, S., C, 
C.A.I^a,, 26 F.2d 13. 67 A.L.R. 1091. 
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Gift taxes. Where the donor fails to pay the 
gift tax on property given by him in trust, the trus¬ 
tee is liable.'^'^ Under the Internal Revenue Code, 
26 U.S.C.A. § 1026 (b), and similar statutes, the 
fiduciary of a transferee, on notice to the commis¬ 
sioner that he is acting in a fiduciary capacity, as¬ 
sumes the rights and duties of the transferee with 
respect to payment of gift taxes,and this sec¬ 
tion applies generally to any type of fiduciary.^^ 
Notwithstanding the provision that the fiduciary 
shall assume the duties of the transferee on notice 
being given, the fiduciary is not afforded a volun¬ 
tary course of action, and the mere fact that a 
trustee has not given notice does not necessarily 
relieve him of liability for the tax.^^^ 

§ 771 , - Transferees 

a. In general 

b. Income and profits taxes 

c. Estate tax 

a. In General 

In a proper case, a transferee of a tax debtor may be 
held liable for taxes owed by his transferor. 

In a proper case, one to whom property of a tax 
debtor is transferred may be held liable, to the ex¬ 
tent of the assets received, for taxes owed by his 
transferor.^i 

Gift taxes owed by a donor may be collected from 
a transferee of such donor virtue of the 

Internal Revenue Code, 26 U.S.C.A. § 1025 (f), 
and similar statutes, a transferee includes a ‘‘donee, 
heir, legatee, devisee, and distributee^' of the do¬ 


nor.S3 In this connection, it has been held that the 
quoted words do not limit the meaning of “trans¬ 
feree” so as to exclude classes of persons ether than 
those specifically enumerated, but were intended 
merely to eliminate any doubt as to the inclusion of 
the persons mentioned.^^ The liability of a donee 
for gift taxes owed by his donor is not confined to 
those donees whose gifts contributed to the do¬ 
nor's liability for the tax,^® and a donee is person¬ 
ally liable, to the extent of the value of his gift, 
for a gift tax due by his donor regardless of the 
fact that the gift to the particular donee did not 
contribute to the imposition of any tax.®® 

A donee’s liability for gift taxes arises on failure 
of the donor to pay the tax when due,®'^ and such 
liability embraces any taxes due by the donor on 
account of his gratuitous distributions within the 
calendar year.®® If there is more than one donee, 
the liability for the whole tax is separate, and the 
commissioner of internal revenue may proceed 
against any one or all of the donees to recover the 
tax.®9 While it has been said that the liability of 
the donor for a gift tax is primary and that of the 
donee secondary,®® such liability is secondary or 
qualified only in the sense that the tax is owing in 
the first instance from the donor, that it docs not 
arise unless the donor fails to pay the tax when 
due, and that it is limited to the value of the gift;®i 
the donee's liability is not, for example, secondary 
or qualified in the sense of being contingent or de¬ 
pendent on a formal determination of deficiency 
against the donor or on any other steps to collect 
from him.®2 


77. U.S.—-Fletcher Trust Co. v. C. I. 

H. , C.C.A., 141 F2d 36, certiorari 
denied 65 S.Ct. 36, 323 U.S. 7H, 80 
L.Ed. S72. 

78. U.S.—Fidelity Trust Co. v. C. L 
R, C.C.A., HI P.2d 64. 

Sufficiency of notice 

A trust donor's filing’ with the col¬ 
lector a “Donee's or Trustee's In¬ 
formation Return of Gifts” form is 
notice within this statute.—“P''ldeli- 
Ly Trust Co, v. C. I. R., supra— 
Fletcher Trust Co. v. C. I. R., C.C.A., 
141 F.2d 36, certiorari denied 6'5 S.Ct. 
36, 323 U.S. 711, 89 UEd. 672. 

79. U.S.—Fletcher Trust Co. v. O. 

I. R., supra. 

The section is not limited to 
fiduciaries having* plenary powers to 

represent the costuis que trust, such 
as executors, guardians, receivers, 
and the like.—Fletcher Trust Co, v, 
C. I, R., supra. 

90. U.S.—Fidelity Trust Co. v. C. I. 
R„ C.C.A., 141 F.2d 64. 

81- U.S.— I»a«chal v. Blieden, aC.A. 


Ark., 127 F.2d 398—Caire v. C. I. 
R., C.C.A.La., 101 P.2d 992. 

Persons against whom assessment of 
taxes made see supra § 594. 

Stock transfer tax 

A transferee of stock may be held 
liable for the stamp tax Imposed on 
the stock transfer.—U. S. v. Niagara 
Hudson Power Corporation, D.C.N. 
Y., 63 F.Supp. 796. 

82. U.S.—Fidelity Trust Co. v. C. I. 
R., C.C.A., 141 F.2d 54. 

83. U.S.—Fidelity Trust Qo. v. C. I. 
R., supra. 

84. U.S.—Fidelity Trust Co. v. C. I. 

R. , supra. 

85. U.S.—Raur v. 0. I. R., C.C.A., 

145 F.2d 338, 166 A.UR. 660. 

86. U.S.—Raur v. G. I. R., supra. 

87. U.S.—Moore v. C. I. R., C.C.A., 

146 F.2d 824—Fletcher Trust Co. 
V. C. I. R., aO,A.. 141 F.2d 30, cer¬ 
tiorari denied 66 S.Ct, 36, 323 U. 

S. 711, 89 L.Ed. 572, 

"If the donor faibs to pay the au¬ 
tomatically imposed tax when due, 

1007 


in accordance with the statute, no 
matter what the reason for his fail¬ 
ure, there is an immediate and di¬ 
rect liability on the donee for the 
legally-owed tax, to the extent of 
the value of the gift.”—Mississippi 
Valley Trust Co, v. C. I. R., aC.A., 
147 F,2d 186, 187. 

88. U.S.—Baur v. C. I. R., C.C.A., 
14 5 F,2d 338, 1.56 A.L.R. 5 60. 

N.C.—Nebel v. Nebel, 28 S.E.2d 207, 
223 N.C. 676. 

89. N.C,—Nebel v. Nebel, supra. 

90. U.S.—Fletcher Trust Co, v, C. I. 
R., C.C.A., IH F.id 36, certiorari 
denied 65 S.Ct, 36, 323 U.S. 711, 89 
lu.lM. 672. 

91. U.S.—Mississippi Valley Trust 
Co. V. C. I. R., C.C.A., 147 F.2d 
186. 

92. U.S.—Mississippi Valley Trust 
Co. V. C. I. R., supra. 

Solvency of donor; absence of da- 
fioienoy assessment 
(1) A donee may be held liable to 
the extent of the value of the gift 
for deficiency In gift tax of donor, 
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1). Income and Profits Taxes 

(1) In general 

(2) Particular transferees 

(1) In General 

A transferee may become liable, by operation of law 
or voluntary agreement, for income and profits taxes 
owed by his transferee, and such liability may be en¬ 
forced, under the federal statutes, by the summary pro¬ 
cedure or other remedies available for the enforcement 
of payment by an ordinary delinquent taxpayer. 

In a proper case, a transferee of the assets of 
a tax debtor may be held liable for income and 
profits taxes owed by the tax debtor,9^ and such 


liability may extend to the transferee of a trans- 
feree.94 Generally speaking, in order to compel 
payment by a transferee, the transfer of assets must 
have been made after the liability for taxes ac¬ 
crued,the transferor must have been liable for 
the tax,96 and the transferee must have obtained 
the property under such circumstances as would 
make him liable either in law or in equity.97 De¬ 
pending on the circumstances, it may be necessary 
or sufficient, in order to fasten liability on the trans¬ 
feree, to establish that the transfer made the trans¬ 
feror insolvent,^^ or that it was made with intent 


notwithstanding- donor was solvent 
and no steps to determine deficiency 
against him had ever been taken, 
and right to make deficiency assess¬ 
ment against him had become barred 
by limitations.—Mississippi Valley 
Trust Co. V. C. I. R., supra. 

(2) Where the liability of the 
donee is legal, rather than equitable, 
it is immaterial whether the trans¬ 
fers made by the donor left him sol¬ 
vent or insolvent during the period 
of such donor’s enforceable liability 
for the tax.—Baur v. €. I. R., C.C. 
A., 145 F.2d 338, 156 A.IL.R. 560. 

93. U.S.—Paschal v. Bliedeii, C.C.A. 
Ark., 127 F2d 398—Peir v. C. I. 
R., C.'C.A., 96 P.2d 642—Delacroix 
Corporation v. C. I. R., C.C.A.La., 
i84 P.2d 442—Crocker v. C. I. R., C. 
C.A., 84 P.2d 64—California Iron 
Yards Corporation v. O. I. R., C.C. 
A., 82 F.2d 776, certiorari denied 
157 S.Ct. 15, 299 U.S. 553, 8'1 L.Ed. 
407—Shamrock Oil Co. v. C. I. R., 
C.C.A., 77 F.2d 553, certiorari de¬ 
nied 56 S.Ct 155, 296 U.S. 632, 80 
L.Ed. 449—C. I. R. v. Hulburd, C. 
C.A., 76 P.2d 736, reversed on other 
grounds Hulburd v. C. I. R., 56 S. 
Ct 197, 298‘us. 300, 80 L.Ed. 242 
C. r. R. V. Gerard, C.C.A., 7'5 P. 
2d 542, rehearing denied 78 P.2d 
485—American Equitable Assur. 
Co. of New York v. Helvering, C. 

C. A., 68 F2d 46—Hellebush v. C. 
I. R., C.C.A., 65 P.2d 902—Pennsyl- 
vania-Dixie Cement Corporation v. 

U. S., Ct.Cl., 57 P.2d 909—Burnet 

V. San Joaquin Fruit & Invest¬ 
ment Co., C.C.A., 62 F.2d 123— 
Dreyfuss Dry Goods Co. v. Lines, 

D. C.La., 18 F.2d 611, reversed on 

other grounds,® C.C.A., 2'4 P.2d 28— 
Aviation Corporation v. U. S., 46 
p.Supp. 491, 97 CtCl. 650, certio¬ 
rari denied 63 S.Ct 759, 318 U.S. 
771, 87 L.Bd. 1141—Brier Hill Steel 
Co. V. U. S., 45 P.Supp. 209, 96 Ct 
Cl. 294—U. S. V. Barber, D.C.Md., 
24 P.Supp. 229—American S. S. Co. 
V. Wickwire Spencer Steel Co., D, 
C.N.Y., 8 P.Supp. 662—Wonder 

Bakeries Co. y, U. S., CtCl., 6 P. 
Supp. 228. 

D.C.—Continental Oil Co. v. Helver¬ 
ing, 100 P.2d 101. 69 App.D.C, 236 ^ 


—Buzard v. Helvering, 77 F.2d 391, 
64 App.D.C. 268—Louisiana & A. 
Ry. Co. V. Helvering, 70 P.2d 286, 

63 App.D.C. 120. 

La.—Conway v. Imperial Life Ins. 
Co., '5 So.2d 314, 198 La. 999, cer¬ 
tiorari denied Hankins v. U. S., 62 
S.Ct 1040, 316 U.S. 674, 86 L.Ed. 
1748. 

Taxable transfer 

The fact that transaction between 
two companies constitutes taxable 
transfer of assets does not preclude 
government from enforcing, against 
property received by transferee, lia¬ 
bility for tax which, arose during 
ownership of property by transferor. 
—California Iron Yards Corporation 
V, C. I. R., C.C.A., 82 P.2d 776, cer¬ 
tiorari denied 57 S.Ct 16, 299 U.S. 
553, 81 L.Ed. 407. 

34. U.S.—Robinette v. C. I. R., C.C. 
A., 139 P.2d 285, certiorari denied 

64 S.Ct 115-5, 322 U.S. 745, 88 L. 
Ed. 1577, rehearing denied 64 S. 
Ct 1283, 322 U.S. 772, 88 L.Ed. 
1597—Signal Oil & Gas Co. v. U. 
,S., C.C.A.Cal., 12'5 P.2d 476—Con¬ 
tinental Oil Co. V. U. S., CtCl., 14 
P.Supp. 533, certiorari dismissed 
■57 S.Ct 30, 299 U.S. 610, 81 L.Ed. 
378, and certiorari denied 67 S.Ct. 
'921, 301 U.S. 694, 81 L.Ed. 1349. 
intimate successor to assets of 

dissolved corporation, who has 
knowledge of the government's claim 
against such assets, is liable for tax 
properly assessed against dissolved 
corporation.—^Wonder Bakeries Co. v. 
U. S., CtCL, 6 P.Supp. 228. 

95. U.S.—C. I. R. y. Southern Bell 

Telephone & Telegraph Co., C.C. 
A., 102 P.2d 397. 

90. U.S.—C. I. R. y. Southern Bell 
Telephone & Telegraph Co., su¬ 
pra—Heiner v. Mellon, C.C.A., 89 
P.2d 141, reversed on other 
grounds '68 S.Ct 926, 304 U.S. 271, 
-82 L.Bd. 1337, conformed to, D.C., 
Mellon V. Heiner, 30 P.Supp. 948— 
Suisman & Blumenthal v. Eaton, 
D.C,Conn., 4 P.Supp. 7-63, affirmed, 
C.C.A, 74 P.2d 716. 
nature of transferor corporation 
Where the liability of a trans¬ 
feror corporation depended on the 
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nature of the corporation, its char¬ 
ter declarations, although significant, 
are not binding on a transferee.— 
Conway v. Imperial Life Ins. Co., '5 
So.2d 3*14, 198 La. 99 9, certiorari de¬ 
nied Hankins v. U. S., 62 S.Ct. 1040, 
316 U.S. 674, 86 L.Ed. 174-8. 

97. U.S.—C. I. R. V. Southern Bell 
Telephone & Telegraph Co., C.C.A., 
102 P.2d 397. 

Income received as cotenant 

A part owner of property which is 
managed by a syndicate owning the 
other part is not subject to tax on 
liquidating dividend as transferee of 
syndicate, where he received income 
as cotenant, not as member, of syn¬ 
dicate.—Burnet v. Burns, C.C,A., 63 
P.2d 313. 

Merger or consolidation 

(1) It has been held that where a 
consolidation has taken -place the 
new corporation is not a transferee 
of property of the old corporations 
since it does not succeed to the 
property by purchase but as succes¬ 
sor by operation of law.—^C. I. R. v. 
Oswego Palls Corporation, C.C.A-, 71 
P.2d 673. 

(2) It has also been held, how¬ 
ever, that the new corporation is lia¬ 
ble for taxes owed by the old, on the 
basis of an implied -promise to pay 
taxes owed by the old corporation.— 
Shamrock Oil Co. v. C. I. R,, C.C.A. 
Tex., 77 P.2d 663, certiorari denied 
66 S.Ct. 165, 296 U.S. 632, 80 L.Bd. 
449. 

(3) Under the particular circum¬ 
stances, it was held that there was 
no merger or consolidation, so as to 
impose the liability of a transferciC 
on a corporation acquiring the as¬ 
sets of a tax debtor.—Mercantile 
Home Bank & Trust Co. y. U. B., C. 
C.A.Mo., 96 P.2d 66-5, certiorari de¬ 
nied U. S. I^idehty & Guaranty Co. 
V. Mercantile Home Bank & Trust 
Co., 69 S.Ct 71, 305 U.S. -612, 83 h. 
Bd. 399. 

9a U.S.—Scott V. 0. L R., CCA., 
117 F.2d 36—U. S. y. Fisher, D,C. 
Mich., 57 F.Sup-p. 410. 
Determination of insolvency 

In determining question of insol¬ 
vency of a tax debtor corporation for 
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to defraud creditors^Q or to give a preference to 
the transferee;! but it is not necessary for the 
transferor to have been assessed with deficiencies 
at the time of the transfer,2 nor is it necessary to 
establish a conscious evasion of taxes.2 

A transferee or purchaser of the assets of a tax 
debtor who expressly assumes all debts and liabili¬ 
ties of the tax debtor is liable for unpaid income 
taxes due by such debtor but in the absence 
of a promise ex contractu, a purchaser or transferee 
of property for value, without fraud or bad faith, 
has, in his position as a transferee, no liability to 
pay his transferor’s tax.^ In the case of transfers 
made by a tax debtor to several transferees, each 
transfenfee is liable to the government to the ex¬ 
tent of the assets received by him, irrespective of 
equitable priorities or adjustments as among the 


[ transferees;^ the particular transferee from whom 
payment is sought cannot resist payment on the 
ground that other transferees might be proceeded 
against J 

Procedure, Under the Internal Revenue Code, 
26 U.S.C.A. § 311, and similar statutes, the liability 
of a transferee for income and profits taxes owed 
by his transferor may be enforced in the same man¬ 
ner as that of a delinquent taxpayer;^ but prior to 
the enactment of statutes of this nature payment 
by transferees could be enforced only by bill in 
equity or in action at law.® The statute is pro¬ 
cedural only;!® it does not create or impose an 
obligation not already fixed by law or equity,!! but 
merely creates a new and summary remedy for en¬ 
forcing an existing liability.!® It affords a cumu- 


purpose of ascertaining- liability of 
transferee for taxes, a liability for 
taxes, although unknown at the time 
of the transfer, may be considered.— 
Conway v. Imperial Life Ins. Co., 5 
So.2d 314, 198 La. 999, certiorari de¬ 
nied Hankins v. U. S., 62 S.Ct. 1040, 
316 U.S. 674, 86 L.Ed. 1748. 

Payment of purchase price to third 
party 

One who purchases all the assets 
of a tax debtor, paying the consid¬ 
eration therefor to a third party, and 
leaving the tax debtor without as¬ 
sets from which to pay taxes, is lia¬ 
ble for taxes in an amount not ex¬ 
ceeding the value of the property 
taken from the tax debtor.—Califor¬ 
nia Iron Yards Corporation v. C. I. 
R., C.C.A., 82 F.2d 776, certiorari de¬ 
nied r»7 S.Ct. 16, 299 U.S. .553, 8-1 L. 
Ed. 407. 

99. U.S.—Scott V. C. X. B., C.C.A., 

117 P,2d 36. 

1. U.S.—Well V. C. 1. R., C.C.A., 91 
P.2cl 944. 

2. U.S.—Hatch V. Morosco Holding 
Co., C.aA.N.Y., 60 P.2d 138, cer¬ 
tiorari denied Irving Trust Co. v. 
U. S., 52 S.Ct. 42, 284 U.S. 668, 76 
L.Ed. 565. 

La.—"Conway v. Imperial IJte Ins, 
Co., 6 So.2d 314, 198 La. 999, cer¬ 
tiorari denied Hankins v. U. S., G2 
S.Ct. 1040, 316 U.S. 674, 86 L.Ed. 

'1748. 

3. U.S.—-TT. S. V. Garfunkel, E.C.N. 
Y., '62 P.2d 727. 

4. U.S.—Shcpard v. C. I. R., CC.A., 

101 F.2d 695, certiorari denied 59 

S.Ct 1037, 307 U.S. 639, 83 L.Ed. 

1520, relmarlng denied 60 S.Ct 68, 
308 U.S. 632, 84 L.Ed. ‘526—Mac- 
Laughlin v. Harr, C.C.A.Pa., 99 F. 
2d 638—-California Iron Yards Cor¬ 
poration V. C. I, R., C.O.A., 82 F. 
2d 770, certiorari denied 67 S.Ct 

16, 209 U.S. 6'53, 81 L.Ed. 407— 
Helvering- v. WhecUng Mold ^ 
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Foundry Co., C.C.A., 71 P.2d 749, 
certiorari denied Wheeling Mold & 
Foundry Co. v. Helvering, 56 S.Ct. 
119, 293 U.S. 603. 79 L.Ed. 695. 
D.C.—Continental Baking Co. v. Hel- 
vermg, 75 F.2d 243, 64 App.D.C. 
112, certiorari denied 65 S.Ct 914, 
296 U.S, 756, 79 L.Ed. 1699. 
Xiiimitatlou as to liabilities assumed 
A corporation buying assets and 
assuming such liabilities of selling 
company as existed at closing of sale 
was held not liable, as transferee, 
for tax on proflt arising from the 
sale.—Reid Ice Cream Corporation 
v. C. I. R., C.C.A., 59 P.2d 189. 

5. U.S.—Mercantile Home Bank & 
Trust Co. V. U. S., C.C.A.Mo., 96 P. 
2d 655, certiorari denied U. S. Fi¬ 
delity & Guaranty Co. v. Mercan¬ 
tile Home Bank & Trust Co., '59 
S.Ct 71, 306 U.S. 612, S3 L.Ed. 399 
—^West Texas Refining & Develop¬ 
ment Co. V. C. I. R., C.C.A., 68 F. 
2d 77—Ijiquidators of Exchange 
Nat. Bank of Shreveport v. U. S., 

C. a.^.La., 6'o F.2d 316—Reid Ice 
Cream Corporation v. C. 1. R., C.C. 
A., 69 F.2d 189. 

Transfer held not for valuable con- 
sideratiou 

U.S.—Coffee Pot Holding Corpora¬ 
tion V. C. 1. R., C.C.A.Fla., 113 F. 
2d 416. 

e. U.S.—Roche V, C. I. R., C.C.A. 
Ala., 63 F.2d 623—U. S. v. Fisher, 

D. C.Mich., 67 ItSupp. 410. 

7 . ‘ xj.S. —C. I. R. V. Hulburd, C.C.A., 
76 I'.2d 73G, reversed on other 

grounds Hulburd v. C. I. R., 66 S. 
Ct 197, 296 U.S. 300, 80 L.Ed. 242. 

a u.a—iiiiiiips V. c. I. R., 61 s. 
ct 608, 283 U.S. 689, 76 L.Ed. 1289 
—Tooley v. C. 1. K., C.C.A., 121 F. 
2d 350—C. I. R. V, Oswego Falls 
Corporation, C.C.A., 71 F.2d 673— 
McPherson r. 0* I. R., C.C.A,, 64 
F.2a 7*51—U, S. V. Fisher, D,G. 
Mich., 67 l^.Supp. 410. 
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Notice of liability 

Under the Internal Revenue Code, 
26 U.S.C.A. § 311 (e), and similar 
statutes, providing that notice of lia¬ 
bility to a transferee of corporate 
assets is sufficient if mailed to the 
transferee at his “last known ad¬ 
dress," notice mailed to the trans¬ 
feree's residence as disclosed by the 
books of the transferor company is 
sufficient whether or not the trans¬ 
feree actually received the notice.— 

C. I. R. V. Rosenheim, C.C.A., 132 F. 
2d 677. 

9. U.S.—Phillips V. C. 1. R., 61 S.Ct. 
608, 2i83 U.S. 589, 75 L.Ed. 1289— 
McPherson v. C. 1. R., C.C.A., 54 F. 
2d 7‘51. 

10. U.S.—iLiquidators of Exchange 
Nat. Bank of Shreveport v. U. S., 
C.CA.La., 65 F.2d 316. 

11. U.S.—Tooley v. C. I, R., C.C.A.,' 
12'1 F.2d ,3'5n—C. I. R. V. Southern 
Bell Telephone & Telegraph Co., 

C. aA., 102 F.2d 397—Irvine v. Hel- 
vering, C.C.A., 99 P.2d 265—Weil 
V. C. I. R., C.C.A., 91 F.2d 944— 

O. I. R. V. Oswego Falls Corpora¬ 
tion, C.C.A., 71 F.2d '673—Liquida¬ 
tors of Exchange Nat. Bank of 
Shreveport v. U. S., C.C.A.La., 66 

P. 2d 316—Harwood v. Eaton, D.C. 
Conn,, 69 F.2d 1009—Reid Ice 
Cream Corporation v. C I. R., C.C. 
A., 69 F.2d 189—Hatch v. Morosco 
Holding Co., C.C.A.N.Y., tSO F.2d 
138, certiorari denied Irving Trust 
Co. v. U. S., 62 S.Ct. 42, 284 U.S. 
668, 76 L.Bd. '565. 

D. C.—Continental Oil Co. v. Helver¬ 
ing, App.D.C., 100 F.2d 101, 69 App. 

D. C. 236. 

12. U.S.—Tooloy v. C. I. B., C.C.A,, 
121 I^.2d 350—C. I. R. v. Southern 
Bell Telephone ^ Telegraph Co., 

! C.C.A,, 102 IA2d 397—Irvine v. Hel- 

vorlng, aC.A., 99 F.2d 266—Weil 
v. C, I. R., CCA., 91 F.2d 944— 
Llauidators of Exchange Nat 
Bank of Shreveport v, U. S., C.C.A. 
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lative, not an exclusive, remedy,so that the lia¬ 
bility of a transferee is enforceable as well by suit 
in equity or action at law as by the summary ad¬ 
ministrative measures provided for in the statute.^^ 

It has been asserted that a transferee cannot be 
compelled to pay a tax owed by his transferor un¬ 
til all remedies against the transferor have been 
exhausted but other authority holds that pay¬ 
ment may be compelled from a transferee without 
a prior attempt to collect the tax from the trans¬ 
feror,even though the transferor may be sol¬ 
vent. 

(2) Particular Transferees 

Transferees who may be held liable for taxes owed 
■by their transferor include an heir, legatee, devisee, or 
iJistributee of a deceased tax debtor, and also a stock¬ 
holder of a defunct or insolvent corporation. 

In general, one who has so dealt with property 
of a taxpayer as to incure liability at law or in eq¬ 


uity to the government as a creditor of the taxpay¬ 
er is liable as a transferee for unpaid income and 
profits taxes of the taxpayer,notwithstanding the 
absence of a technical transfer of title.^^ The 
word ‘‘transferee'’ includes an heir, legatee, devisee, 
and distributee of a deceased tax debtor but in 
the case of property held in joint tenancy with a 
right of survivorship, the survivor, on the death of 
his joint tenant, does not become a transferee of 
the property so as to be liable for unpaid income 
taxes owed by decedent.^-*- 
Stockholders, A stockholder of a corporation 
who receives assets of the corporation which are 
subject to the payment of corporate debts, such as 
assets received on dissolution of the corporation, 
or without consideration, or by a transaction ren¬ 
dering the corporation insolvent, may be compelled, 
by appropriate proceedings, and to the extent of the 
assets received, to discharge unpaid corporate in¬ 
come and profits taxes.22 The stockholder is liable 


La, 65 F.2d 316~Reid Ice Crear- 
Corporation v. C. L R., C.C.A., P 
F.2d 189—Hatch v. Morosco Hold 
ing Co., C.C.A.N.Y., 50 F.2d 13b 
certiorari denied Irving: Trust Co 
V. U. S., 52 S.Ct. 42, 284 U.S. 668 
76 L.Ed. '565. 

D.C.—Continental Oil Co. v. Helver 
ing, 100 F.2d 101, 69 App.D.C. 236 

13. U.S.—U. S. V. Fisher, L.C.Mich. 
57 F.Supp. 410. 

14. U.S.—American S. S. Co. v 
Wickwire Spencer Steel Co., D.C 
N.Y., 8 F.Supp. 562. 

15. U.S.—C. I. R. V. Oswego Falls 
Corporation, C.C.A., 71 Fid 673. 

Rights respecting consolidated cor¬ 
poration 

No liability for income tax arises 
to new consolidated corporation as 
transferee until creditors’ rights 
preserved to commissioner of inter¬ 
nal revenue by state statute respect¬ 
ing consolidated corporation have 
been exhausted.—C. I. R. v, Oswego 
Falls Corporation, supra, 

16. U.S,—Helvering v. Wheeling 
Mold & Foundry Co., C.C.A., 71 F. 
2d 749, certiorari denied Wheeling 
Mold & Foundry Co. v. Helvermg, 
55 S.Ct. 119, 293 U.S. 603, 79 L.Ed. 
695—American Equitable Assur. 
Co. of New York v. Helvermg, C. 
C.A.. 68 F.2d 46. 

Issuance and return of execution 
The commissioner need not have 
execution issued and returned unsat¬ 
isfied against transferor where it 
would be useless to do so because of 
transferor’s insolvency.—Coffee Pot 
ITolding Corporation v. C. I. R., C. 
C.A.I^la., 113 F.2d 41-5—Hatch v. 
Morosco Holding Co., C.C.A N.Y., 60 
F.2d 138, certiorari denied Irving 


'"rust Co. V. U. S., 52 S.Ct. 42, 284 
S. 668, 76 L.Ed. 565. 
i/. U.S.—Coffee Pot Holding Cor¬ 

poration V. C. I. R., C.C.A.Fla., 113 
F.2d 415. 

13. U.S.—Hatch V. Morosco Holding 
Co., C.C.A., 50 F.2d 138, certiorari 
denied Irving Trust Co. v. U. S., 52 
S.Ct. 42, 284 U.S. 668, 76 L.Ed. 
565. 

rormer directors of corporation 
U.S.—McPherson v. C. I. R., C.C.A., 
54 F.2d 7'51. 

IX U.S.—Hatch V. Morosco Holding 
Co., C.C.A.N Y., 50 F.2d 138. cer¬ 
tiorari denied Irving Trust Co. v. 
U. S., 52 S.Ct. 42, 284 U.S. 668, 76 
L.Ed. 565. 

20. U.S.—Kieferdorf v. C. I. R., C. 
C.A., 142 P.2d 723, certiorari denied 
65 S.Ct. 69, 323 U.S. 733, 89 L.Ed. 
588—Haag v. C. I. R.. C.C.A., 59 
F.2d 516—U. S. V. Fisher, D.C. 
Mich., 57 F.Supp. 410. 

Iiiability of legatee under act of 
1364 

U.S.—U. S. V. Pennsylvania Co., D.C. 
Pa., 27 F. 539. 

21. U.S.—Tooley v. C. I. R., C.C.A., 

121 F.2d 350—Irvine v. Helvering, 
C C.A., 99 F.2d 265—Parsons v. 

Anglim, D.C.Cal., 47 F.Supp. 621, 
reversed on other grounds, C.C.A., 
143 F.2d 634, 154 A.L.R. 1'53. 

Donee of surviving joint tenant 
One to whom a testator's widow, 
as surviving joint tenant of certain 
shares of stock, transferred the 
stock was held not liable as a 
"transferee" of the testator, since he 
took the shares as a gift from the 
widow and not from the testator's 
estate.—Parker v. C. I. R., C.C.A., 
122 P.2d 230. 


What law governs 

The law of the state where the 
parties lived and acquired the prop¬ 
erty governs in determining wheth¬ 
er a joint tenancy was created.— 
Irvine v. Helvermg, C.C.A., 99 F.2d 
265. 

Joint tenancy held established 
U.S.—Irvine v. Helvering, supra, 

22. U.S.—Phillips - Jones Corpora¬ 
tion V. Parmley, Pa., 58 S.Ct. 197, 
302 U.S. 233. 82 L.Ed. 221—Phillips 
V. C. 1. R.. 51 set. 608, 283 U.S. 
5S9, 75 L.Ed. 1289—Vandenborge v. 
C. I. R., CC.ATex., M7 F.2d 167, 
certiorari denied 65 S.Ct. 1556, 325 

U. S. 875. 89 L.Ed. 1993, rehearing 
denied 66 S.Ct, 14—Botz v. Hel¬ 
vering. C.C.A., 134 F.2d 538—For¬ 
est Glen Creamery Co. v. C. I. R., 
C.C.A., 123 F.2d 522—Scott v. C. L 

R. , C.C.A., 117 F.2d 36—U. S. v. 
Adams, C.C..A.Tex., 92 F.2d 395— 
Sheckles v. C. 1. XL, C.C.A., 91 F.2d 
192, certiorari denied 58 S.Ct 367, 
302 U.S. 760. 82 L.Ed. 588, Wood- 
ring-Meyer Lumber Co. v. C. 1. R., 
58 S.Ct 367, 302 U.S. 760. 82 L.Ed. 
•589, Carnes v. C. L R., 68 S.Ct 
367, two cases, 302 U.S. 760, 82 L. 
Ed. 689, I>aulus v. C. I. R., 58 S. 
Ct 367, 302 U.S. 760, 82 L.Ed. 589, 
Welhausen v. C. I. R.. 58 S.Ct 367, 
302 U.S. 760, 82 L.Ed. 689, Fctterly 

V. C. I. R., 68 S.Ct 368, 302 U.S. 
760, 82 L.Ed. -589, Welhausen v. C. 
I. R., 58 S.Ct 368, 302 U.S. 760, 82 
L.Ed. 590, and Meyer v. C. I. R., 5'8 

S. Ct 368, 802 U.S. 760, 82 L.Ed. 
590—Steinberger v. U, S., C.C.A. 
Cal., 81 F.2d 1008—West v. 0. I. 
R., C.C.A., 68 F.2d 24 6—Fairloss v. 
C. I. R., C.C.A., 67 F.2d 475— 
Pcnnsylvania-DIxie Cement Corpo¬ 
ration V. U, S., Ct.CL, 67 F.2d 900 
— U. a V. Tillinghast, D.C.RJ., 56 
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to the full extent of assets received, not merely for 
the amount by which a transfer to stockholders 
made the corporation insolvent,23 or for the pro 
rata amount of the tax which his stock bears to the 
total outstanding stock of the corporate taxpayer.24 
Further, the liability of the stockholders, to the ex¬ 
tent of the assets received by them from the cor¬ 
poration, is a several liability,^^ and in enforcing 
such liability the commissioner of internal revenue 
may pursue a single stockholder without joining 
other stockholders or transferees.^® A subsequent¬ 


ly levied tax is a potential liability of which stock¬ 
holders who receive the corporate assets are charg¬ 
ed with notice and for which they are liable.27 
A stockholder is not liable as a transferee for 
corporate taxes where it does not appear that he 
was in fact a recipient of corporate assets.^® He 
is not liable as a transferee of the corporation 
where he merely sells his own stock and receives 
payment therefor from the purchaser,^9 even though 
the purchaser subsequently dissolves the corpora- 
tion.30 In determining whether there was merely 


'F.2d 279, affirmed, C.C.A., 69 F.2d 
718—McDonald v. C. I. R., C.C.A,, 
62 F.2d 920—U. S. v. Garfunkel, D. 
C.N.Y-., 52 F.2d 727—White v. Hop¬ 
kins, C.C.A.Tex., 51 F.2d 159— 
Hatch V. Morosco Holding- Co., C. 
C.A.N.Y., 50 F.2d 138, certiorari 

denied Irving Trust Co. v. U. S., 
62 S.Ct. 42. 284 U.S. 668, 76 L.Ed. 
565—Pann v. U. S., C C.A.CaL, 44 
F2d 321—U. S. V. Garbutt, C.C.A. 
Wyo., 35 F.2d 924—U. S. v. Arm¬ 
strong, C.C.A,Okl., 26 F.2d 227— 
Capps Mfg. Co. V. U. S., C.C.A.Ga., 
15 F.2d 528—Updike v. U S., C.C.A. 
Neb, 8 F.2d 913, certiorari denied 
46 S.Ct. 4 73, 271 U.S. 661, 70 L.Ed. 
•1138—Continental Oil Co. v. U. S., 
Cl.Cl., 14 F.Supp. 533, certiorari 
dismissed 57 S.Ct. 30, 299 U.S. 510, 
‘81 L Ed. 378, and certiorari denied 
67 S.Ct. 921. 301 U.S. 694, 81 L.Ed. 
1349—Wonder Bakeries Co. v. U. 
S., Ct.Cl., 6 F.Supp. 228. 

De facto dissolution 

U.S.—Hunn v. U. S., C.C.A.MO., 60 
F.2d 4 30. 

Pasrmeats to creditors of corporation 
Sole owner of In.solvent corpora¬ 
tion. who on dissolution thereof re¬ 
ceives portion of assets, is liable for 
taxes due from corporation, although 
he has paid as.sets received to cor¬ 
poration’s creditors.—Hutton v. C, I. 

R. , C.C.A., 59 F.2d 66. 

Kent paid directly to stockholders of 
corporate lessor 

(1) It has been hold that whore a 
lessee pays rent directly to stock¬ 
holders of a corporate lessor, such 
stockholders may be held liable as 
transferees for income taxes owed 
by the lessor.—C. I. R. v. Western 
Union Telegraph Co., C.C.A., 141 F. 
2d 774, certiorari denied 64 S.Ct. 
1262, 322 U.S. 761, 88 L.Ed. 1581—C. 
I. R. V. Hartford Fire Ins. Co., C.C. 
A., 141 F.2d 774, certiorari denied 64 

S. Ct. 1268, 322 U.S. 75R 88 L.Ed. 
1582. 

(2) There is other authority, how¬ 
ever, holding that in such case the 
stockholders of the lessor corpora¬ 
tion cannot he held liable as Its 
transferees, at least with regard to 
rents paid before accrual of the tax¬ 
es, 

U.S.—Harwood v. Baton, C.C.A.Oonn., 


68 P.2d 12, certiorari denied Eaton 

V. Harwood, 54 S.Ct. 715, 292 U.S. 
636, 78 L.Ed. 1489. 

N.Y.—Johnson v. Western Union 
Telegraph Co., 57 N.E 2d 721, 293 
N.Y. 379, motion denied 59 N.E 2d 
446, 293 N.Y. 8'59. 

(3) It has also been held that 
where the corporate lessee is itself 
one of the shareholders of the lessor 
and reduces its rental payments in 
the proportion of the shares which it 
owns, it is not as to the reduced 
rentals a transferee of the lessor so 
as to be liable as a transferee for 
unpaid Income taxes owed by the 
lessor.—Western Union Telegraph 
Co. v. C. I. R., C.C.A., 68 F.2d 16, cer¬ 
tiorari denied Helvering v. Western 
Union Telegraph Co., 54 S.Ct. 715, 
292 U.S. 636, 78 L.Ed. 1489. 

Question of federal law 

Whether lessors’ stockholders are 
liable, as transferees, for income 
taxes on rentals paid directly to 
stockholders is a question of federal 
law.—C. I. R. V. Western Union Tel¬ 
egraph Co., C.C.A., 141 F2d 774, cer¬ 
tiorari denied 64 S.Ct. 1262, 322 U.S. 
?51, 88 L,Ed. 1581—C. I. R. v. Hart¬ 
ford Fire Ins. Co., C.C.A,, 141 F.2d 
774, certiorari denied 61 S Ct. 1268, 
322 U.S. 751, 88 L.Ed. 1582. 
Determination of solvency 

Whether the corporation was ren¬ 
dered insolvent by a distribution to 
stockholders depends on the estab¬ 
lished facts.—Scott V. C. I. R., C.C. 
A., 117 F.2d 36. 

23. U.S.—Scott V. C. I. R., supra. 

24. U.S.—Phillips V. C. I. R., 61 S. 
Ct. 608, 283 U.S. 589, 75 L.Ed. 1289. 

25. U.S.—Phillips V. C. I. R., supra 
—I^airless v. C. I. R., C.C.A., 67 F. 
2d 47-5. 

26. U.S,—Phillips - Jones Corpora¬ 
tion V. Parmley, Pa., 58 S.Ct. 197, 
302 U.S. 233, 82 L.Ed. 221—Iffiilllps 
V. C. I. R., 51 S.Ct. 608, 283 U.S. 
'689, 76 L.Ed. 1289—Palrloss v. C. 
I. R., C.C.A., 67 1^.2d 475. 

Assessment against other trans¬ 
ferees 

The commissioner need not make 
an assessment against other trans¬ 
ferees,—■l^hiiUps-Jones Corporation 
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V. Parmley, 58 S.Ct. 197, 302 U.S. 
233, 82 L.Ed. 221. 

Iiiability of purcliasing corporation 
immaterial 

Where the assets of a corporation 
are sold to a purchaser corporation 
in return for stock of the purchaser, 
and the stock so received is distrib¬ 
uted to stockholders of the selling 
corporation, It is immaterial, so far 
as concerns the liability of stock¬ 
holders of the selling corporation, 
whether or not the purchasing cor¬ 
poration could also be held liable.— 
Fairless v. C. I. R., C.C.A., 67 F.2d 
47'5. 

27. U.S.—Scott V. C. I. R., C.C.A., 
117 F.2d 36—U. S. v. Armstrong, 
C.C.A Okl., 26 F.2d 227—Upd ke v. 
U. S., C.C.A.Ncb, 8 F.2d 913, cer¬ 
tiorari denied 46 S Ct. 473, 271 U.S. 
661, 70 L.Ed. 1138—Wonder Ba¬ 
keries Co. V. U. S., CtCl., 6 P. 
Supp. 228—U. S. V. McHatlon, D. 
C.Mont., 266 P. 602. 

W. Va.—Farley v. Lawson, 135 S.E. 
840, 102 W.Va. 601. 

“There is no need that the assess¬ 
ment against the corporation must 
precede the dissolution and distribu¬ 
tion of assets, or that the stockhold¬ 
ers must have had notice of the un¬ 
paid tax before winding up.”—U. S, 
V. Garfunkel, D.C.N.Y., 62 F.2d 727, 
729. 

28 . U.S.—Jacob V. C. I. R., C.C.A., 
139 F.2d 277. 

29. U.S.—Boss V. U. S., C.C.A.Or„ 
290 F. 167. 

Assumption of current hills 

Stockholders who, on selling their 
stock and receiving the proceeds, 
agree with the purchasers to assume 
current bills of the corporation do 
not thereby become liable as trans¬ 
ferees of corporate assets; and the 
fact that th© purchasers could have 
recovered on the sellers' warranty 
for taxes collected by the govern¬ 
ment out of th© assets of the com¬ 
pany does not authorize th© gov¬ 
ernment to sue the soUors directly 
for those taxes after the assets have 
been disposed of by the company.— 
a I R. V. Keller, GC.A., 69 F.2d 499. 

30. U.S.—Boss V. U. S., CC.A.Or., 

290 F. 167. 
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a sale by stockholders of their stock and a receipt 
by them only of the proceeds of such sale, or wheth¬ 
er there was rather a sale of corporate assets and 
a subsequent distribution of the proceeds to the 
stockholders, so .as to render the stockholders lia¬ 
ble as transferees, it is the substance of the trans¬ 
action, rather than the form, which controls.^i A 
sale by stockholders of their stock does not pass 
title to the assets of the corporation^ so as to con¬ 
stitute the purchaser a transferee of the assets of 
the corporation and liable for taxes owed by the 
corporation.32 The liability of a stockholder for 
taxes owed by a corporation which has dissolved 
or transferred its assets does not exist agajnst one 
who is not in fact a stockholder.33 A stockholder 
who is also a creditor of the corporation does not 
become liable as a transferee because of payments 
made to him as a creditor in discharge of the cor¬ 
poration's obligation to him.34 

c. Estate Tax 

Transferees are Jointly and severally liable for estate 
taxes, and the government may compel any of them to 
pay to the extent of property received, the entire tax 
due. Such liability may be enforced in the same manner 
that a tax deficiency may be enforced against a delin¬ 
quent taxpayer. 

Although as discussed supra § 770, the estate tax 
is payable in the first instance by decedent's repre¬ 
sentative out of the funds of the estate, if for some 
reason, such as insolvency of the estate, the repre¬ 
sentative does not pay the tax, then by virtue of 
the Internal Revenue Code, 26 U.S.CA. § 827 b, 


and similar statutes, liability for the tax is placed 
on the “transferee, trustee, or beneficiary^' of the 
property which is subject to the tax.35 Where the 
estate has been distributed, the government can col¬ 
lect the estate tax from the distributees,36 or, if 
they have given the property to others, from the 
others.37 The liability of transferees for the es¬ 
tate tax is joint and several, and in enforcing pay¬ 
ment from them the commissioner of internal reve¬ 
nue has absolute discretion to proceed against all, 
or one, or several, for the collection of the whole 
tax.36 As between a transferee and the govern¬ 
ment, the transferee may be held liable for the en¬ 
tire estate tax deficiency even though he received 
only a portion of the property passing to the 
heirs,33 but the fact that the commissioner has col¬ 
lected the tax from some of the transferees does 
not determine, for the purpose of proration, the 
respective shares of the tax to be borne ultimately 
by the transferees.'^® 

The beneficiary of taxable insurance can be com¬ 
pelled to pay the estate tax if the estate is insol- 
vent,^i and, in so far as the federal statute imposes 
a liability on transferees of insurance, he is Ihe 
only one personally liable for the tax.^^ The in¬ 
surance company is not a transferee or beneficiary 
within the meaning of the federal statute,^ 3 ^nd 
liability has been held not imposed on the company 
by the provisions of a particular state statute.”^^ A 
trust beneficiary is not personally liable as a trans¬ 
feree under the federal statute, the term “benefici¬ 


al. U.S.—U. S. V. Klausner, C.C.A. 
JSr.T., 2'5 F.2d 608. 

32. U.S.—C. I. R. V. Southern Bell 
Telephone & Telegra-ph Co., C.C.A., 
102 F.2d 397. 

33. U.S.—C. I. R. V. Southern Bell 
Telephone & Telegraph Co., supra. 

34. XJ.S.—Botz V. Helvering, C.C.A., 
134 F.2d 538. 

35. TJ.'S.—Bell V. C. 1. R., C.C.A., 82 
F.2d 499. 

B.C.—John Hancock Mut. Life Ins. 
Co. V. Helvering,, 128 F.2d '746, 76 
XJ.S.App.D.C. 

Subsequent disposition, by transferee 
What such transferee did with the 
property after the transfer to him 
■does not affect his liability as trans¬ 
feree for payment of a proportion¬ 
ate share of the estate tax.—In re 
Mellon's Estate, 32 A.2d 749, 347 Pa. 
520. 

36. U.S.—Bindley v. IT, S., C.C.A. 
Cal., 69 F.2d 336. 

.37. U.S.—Sharpe v. C. I. R., C.C.A., 
'107 F.2d 13, certiorari denied 60 
S.Ct. -591, 309 U.S. 665, 34 i.Ed. 


1013—Bindley v. U. S., C.C.A.Cal., 
69 F.2d '336. 

38. Pa.—In re Mellon’s Estate, 32 
A.2d 749, 347 Pa. 520. 

39. U.S.—Lyeth v. Hoey, D.C.N.T., 
27 F.Supp. 9, affirmed, C.C.A., 112 
P.2d 4, 130 A.L.R. 830. 

40. Pa.—In re Mellon’s Estate, 32 
A.2d 749, 347 Pa. 520. 

The purpose of state statute au¬ 
thorizing proration of taxes cannot 
be thwarted by arbitrary act of fed¬ 
eral taxing officer in proceeding for 
collection against one or more of 
several persons jointly and severally 
liable.—In re Mellon’s Estate, supra. 

41. U.S.—C. I. R. V. Hallock, C.C.A., 
102 F,2d 1» reversed on other 
grounds Helvering v. Hallock, 60 
S.Ct. 444, 309 U.S. 106, 84 B.Ed. 
604, 12'5 A.Bi.R. 1368, mandate con¬ 
formed to, C.C.A., C. I. R. V. Hal¬ 
lock, 111 F.2d 143, two cases—C. 
I. R. V. Squire, C.C.A., 102 F.2d 1, 
reversed on other grounds Helver¬ 
ing V. Squire, 60 S.Ct. 444, 309 U. 
S. 106, 84 B.Ed. 604, 125 A.B.E. 
13GS, mandate conformed to, C.C. 
A., C. I. R. V. Squire, I'll F.2d 143. 
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42. I>.C.—John Hancock Mut. Life 
Ins. Co. V. Helvering, 128 F.2d 
745, 76 U.S.App.D.C. 6. 

H.J.—Commercial Trust Co. of H. X 
V. Thurber, 42 A.2d 571, 136 N.J. 
Eq. 471, affirmed 46 A.2d 672, 137 
N.J.Eq. 457. 

H.Y.-—In re Krauss, 6'5 H.T.S.2d 702, 
186 Misc. 21. 

43. D.C.—John Hancock Mut Life 
Ins. Co. V. Helvering, 128 F.2d 745, 
76 U.S.App.D.C. 6. 

N.J.—Commercial Trust Co. of N. J. 
V. Thurber, 42 A.2d 671, 136 N.X 
Eq. 471, affirmed 45 A-2d 672, 137 
N.J.Eq. 467—Marks v. Equitable 
Life Assur. Soc. of U. S., 38 A.2d 
833, 135 N.J.Eq. 339. 

44. Proratiou statute 

Insurance companies who have Is¬ 
sued insurance policies and annuity 
contracts ate not "persons interested 
in the estate . . , or to whom 

any benellt accrues" within the 
meaning of a statute providing that 
the estate tax should be prorated 
among such persons,-—In re More¬ 
land’s Estate. 42 A.2d '6'3. 351 Pa. 
623. 
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ary” as there used being confined to an insurance 
beneficiary.*^^ 

Statutory procedure. Under the Internal Reve¬ 
nue Code, 26 U.S.C.A. § 900, and similar statutes, 
the estate tax may be collected from a transferee 
in the same manner as a tax deficiency may be col¬ 
lected from a delinquent taxpayer,^^ the purpose 
of the statute being to add a new procedure for col¬ 
lection of the tax from a transferee,^*^ The statute 
contemplates no release of the estate from its di¬ 
rect obligation to pay the tax against it,^^ nor does 
it declare or limit the substantive law relating to 
the liability of a transferee it simply provides 
a summary administrative remedy for the enforce¬ 
ment of that liability, whatever it may be.^^ 

§ 772. Time and Place of Payment 

In the absence of a valid extension, taxes are pay¬ 
able at the time and place fixed by the statutes. 

Taxes should be paid when due and they are 
due at the time fixed by statute, unless the com¬ 
missioner of internal revenue, when empowered, 
grants an extension of time for the payment of a 
tax or an installment thereof.53 Under the Inter¬ 
nal Revenue Code, 26 U.S.C.A. § 826 (b), and sim¬ 


ilar statutes, in so far as is practical and unless 
otherwise directed by the will of decedent, the fed¬ 
eral estate tax is to be paid out of the estate before 
its distribution.^*^ 

The place of payment of a federal tax is a ques¬ 
tion purely of federal regulation.^S 

§ 773. Mode and Medium of Payment in Gen¬ 
eral 

Payment of taxes Is to be made in the mode specified 
by the statutes, usually by money or, sometimes, the 
purchase of stamps. A check ordinarily constitutes pay¬ 
ment only if actually paid. 

Congress has power to prescribe the mode in 
which a tax shall be paid,^® and where it has pre¬ 
scribed a particular mode by statute, the statutory 
requirements must be complied with.57 In the ab¬ 
sence of statute otherwise providing, taxes are pay¬ 
able only in money, and in such case a collector 
who accepts a draft acts at his own risk and does 
not bind the United States.^^^ Under some statutes, 
the tax is payable by the purchase of stamps.^0 
Unmatured obligations of the government are not 
generally receivable in payment of taxes which 
the government levies.^^ A taxpayer recovering a 


§5. U.S.—Higley v. C. I. R., C.C.A., 
69 F.2d 160. 

46. U.S.—C. 1. R. V. Green, C.C.A., 

148 F.2d 157—Nunan v. Green, C. 
C.A., 14'6 F.2d 352. 

47. U.S.—C. T. R. V. Green, C.C.A., 

14'8 F.2d 157—Nunan v. Green, C. 
C.A., 146 F.2d 352. 

48. XJ.S.—C. I. R. V. Green, O.C.A., 

148 F.2d 167—Nunan v. Green, C. 
C.A., 146 F.2d 3'52. 

49. TT.S.—C. I. R. V. Henderson’s Es¬ 
tate, C.C.A.'La., 147 F.2d 619. 

50 . U.S.—0. I. R. V. Henderson’s Es¬ 
tate, supra. 

51. U.S.~Kooly V. Sanders, Tenn., 

99 U.S. 441, 2'5 L.Ed. 327. 

52. U.S.—U. S. V. Proctor, D.C.Tex., 
286 F. 272. 

Ill.—People, for Use of Murphy, v. 
Chicago Waste Sc Textile Co., 62 
N.E.2d 637, 391 Ill. 29. 

Estate tax is not payable at the 
lime ot decedent's death.-—U. S. v. 
Woodward, OtCl., 41 S.Ot. 615, 266 U. 
S. 632, 66 L.Ed. 1X33. 

Special taxes for trade or Tbuslxess 
Under the Internal Revenue Code, 
26 U.S.C.A. §§ 3271, 3272, and simi¬ 
tar statutes, providing for the pay¬ 
ment of special taxes by -persons en¬ 
gaged in a trade or business, the 
taxpayer has until the last day of 
the month In which* to pay the tax.— 
[farmer v. U. S., C.C.A.Okl., 128 F. 
2d 970. 


r Payment held timely 
U.S.—Lehigh Portland Cement Co. v. 

U. S., Ct.CL, 30 F.Supp. 217. 

Direct taxes in insurrectionary dis¬ 
tricts ^ 

U.S.—Bennett v. Hunter, 'V'a., t Wall. 
326, 19 L.Ed. 672. 

53. Scope of statute 

The provisions of the Internal 
Revenue Code, 26 U.S.C.A. § *66 (c), 
authorizing the commissioner to 
grant an extension for the payment 
of income taxes, has been held con- 
ilnod to an extension granted prior 
to certification of an assessment to 
the colhictor for collection and ac¬ 
count, and not to extend to the col¬ 
lector.—U. S. V. Wolpcr, C.aA.N.Y., 
86 F.2d 715. 

Circumstances not operating as ex- 
. tension 

A taxpayer’s waiver of statute of 
limitations on collection of taxes 
does not operate to extend time for 
payment beyond an extension for 
which a statutory bond had been giv¬ 
en.—U. S. V. Griswold, Klcdimond & 
Glock Co., D.aConm, 21 I^.Supp. 459. 

54. U.S.—X^armers' I.«oan Sc Trust 
Co. V, Winthrop, 144 N.E. 769, 23-8 
N.Y. 488, certiorari denied Win¬ 
throp V. Farmers' I^oan Trust 
Co., 46 S.Ct. 225, 266 U.S. 633, 69 
L.Ed. 479. 

N.J."—Palmer v. Palmer, 39 A.2d 438, 
136 N.J.E<i. 616—Turner v. Cole, 
179 A. 113, 118 N.XEa. 497. 
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55. U.S.—In re Ryan’s Will, 241 N. 
Y.S. 82, 135 Misc. 261. 

56. U.S.—U. S. V. Keyes, C.C.N.H., 
10 F. 876. 

Credit against capital stock tax 
U.S.—Carnegie Steel Co. v. U. S., 60 
CtCl. 937. 

57. U.S.—U. S. V. Keyes, C.C.N.H., 
10 F. 876. 

Consummation of payment 

U.S.—Johnston v. U. S., 17 Ct.Cl. 167. 

58. U.S.—Miltenberger v. Cooke, 

La., 18 Wall. 421, 21 L.Ed. 864. 

59. U.S.—Miltenberger v. Cooke, su¬ 
pra. 

33 C.L p 367 note 10. 

60. U.S.—U. S. V. Keyes, C.C.N.H., 
10 F. 876. 

33 C.J. p 837 note .03 [a]. 
Documentary stamp tax 

In the absence of any express pro¬ 
vision thorofor, a collector is not 
authorized to collect the stamp tax 
on instruments in any other manner 
than by the sale of stamps.—Mc¬ 
Clain V, Fle.shman, IX, 106 F. 880, 46 
C.C.A. 15. 

Tax on distined spirits Is payable 
by stamps issued by collectors which 
are nothing more than receipts, and 
are worthless as receipts to other 
partle.s than those to whom they are 
ls.sued.—Woolner v. U. B., 13 CtCl. 
355. 

61- U.S.—Bmiotanka v. Ullman, O.C. 

A.tIL, 275 F, 814. 

33 C.J. p 315 note 24. 
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judgment against the government for cancellation 
of a government contract has been held entitled to 
apply such judgment against taxes which were 
owed by him and for which the government assert¬ 
ed a counterclaim.®^ 

Payment by check. Under statutes in effect so 
providing, a taxpayer tendering a check in payment 
of taxes remains liable for the tax until and unless 
the check is paid in money,even though dishonor 
of the check results from negligent delay on the 
part of the collector or a forwarding bank.®^ 

§ 774. - By Set-Off of Prior Overpay- 

men|:s 

Subject to statutory limitations, taxes may be paid 
by crediting against them overpayments previously made 
by the taxpayer. Only the taxpayer making the over¬ 
payment is entitled to such credit, and, in the case of 
a taxpayer acting in several capacities, he can' take the 
credit only in the capacity in which he made the pay¬ 
ment. 


Subject to the limitations of the statutes,®® a 
taxpayer who on a prior occasion overpaid taxes 
due by him may be permitted to credit the amount 
of such overpayment against taxes otherwise owed 
by him.®® Credit for an overpayment must be 
claimed within the time limited by statute,®"^ and 
ordinarily cannot be allowed if a refund of the 
overpayment would be barred.®® However, not¬ 
withstanding a claim for a refund would be barred, 
a taxpayer is sometimes entitled to assert a claim 
for overpayments, by way of recoupment, against a 
tax deficiency asserted against him where the claims 
of the parties arise out of the same transaction;®® 
but, in order for this rule to apply, the transaction 
out of which the claim for recoupment arises must 
bear some reasonably definite relation to the trans¬ 
action which is the basis of the adverse daim.*^® 

In general, credit for overpayment of taxes may 
be taken only by the taxpayer who made the over- 


62. U.S.—American propeller & 

Manufacturing: Co. v. U. S., Ct-Cl., 
57 act. 521, 300 U.a 475, 81 L.Ed. 
751. 

63. XJ.S.—-U. S. V. McKenney, D.C. 
Wash., 293 F. 400. 

64. U.S.—U. S. V. McKenney, supreu 
Reason for rule 

The negrlisence of the Internal 
revenue collector or banks Is not at¬ 
tributable to the United States, so 
as to discharge the drawer, since in 
such case the collector and banks 
are agents for the taxpayer until tax 
is paid in money.—U. S. v. McKen¬ 
ney, supra. 

65. U.SServel, Inc., v. Smith, P.C. 
Ind., 54 F.Supp. 436. 

Taxes withheld hy withholding agent 
Under the Internal Revenue Code, 
26 U.S.C.A. § H3 (f). and similar 
statutes, providing that credit for 
overpayment of a withholding tax 
shall be given to the withholding 
agent, a withholding agent cannot 
take credit, against a deficiency in 
his own tax liability, for taxes actu¬ 
ally withheld by him, even though he 
was not required by law to with¬ 
hold such amount.—Capital Estates 
V. C. I. R., C.C.A., 138 F.2d 1'56. 

66. D.C.—Continental Oil Co. v. 
I-Ielverlng, 100 F.2d lOl, 69 App.D. 
C. 236. 

Collection of taxes by application of 
overpayments see infra § 78'5. 
Reduction of claim to judgment 
The fact that a claim for overpay¬ 
ment of income taxes has been re¬ 
duced to judgment does not preclude 
its credit against subsequently ac¬ 
cruing installments.—Blair v. U. S. 
ex rel. Union Pac. B. Co., 6 F.2d 484, 
65 App.D.C. 359. 


Credit of gift tax against estate tax 
Where inter vivos transfers are 
subject to inclusion within gross es¬ 
tate as made in contemplation of 
death, gift tax credits must be de¬ 
ducted from total amount of federal 
estate tax as against contention 
that credits should be apportioned 
solely to donees of such transfers.— 
In re Blumenthal’s Estate, 46 N.Y.S. 
2d 688, 182 Misc. 137, affirmed Appli¬ 
cation of Schmidlopp, 47 N.Y.S.2d 
652, 267 App.Div. 949, affirmed In re 
Blumenthal’s Will, 66 N.B.2d 588, 293 
N.Y. 707. 

67. U.S.—Mohawk Petroleum Co. v. 
C. I. R., C.C.A., 148 F.2d 957— 
Borin Corporation v. C. I. R., C.C. 
A., 117 P 2d 917, certiorari denied 
62 S.Ct. 72, 314 U.S. 638, 86 L.Ed. 
■512~Han V. U. S., 43 F.Supp. 120, 
95 Ct.Cl. 53.9, certiorari denied 62 
S.Ct. 944, 316 U.S. 664, 86 L.Ed. 
1740, rehearing denied 62 S.Ct. 
1105, 316 U.S. 709, 86 L.Ed. 1776— 
United Pocahontas Coal Co. v. U. 
S., D.C.W.Va., 33 F.Supp. 660, re¬ 
versed on other grounds, C.C.A., 
117 F.2d 175—A. S. Kreider Co. v. 
U. S., DC Pa., 30 F.Supp. 724, af¬ 
firmed, C.C.A., 117 F.2d 133, re¬ 
versed on other grounds U. S. v. A. 
S. Kreider Co., 61 S.Ct. 1007, 313 
U.S. 443. 85 L.Ed. 1447—Blue Jay 
Lumber Co. v. U. S., Ct.Cl., 2‘5 F. 
Supp. 124. 

68. U.S.—JLyeth v, Hoey, C.C.A.N. 

Y., 1'12 F.2d 4, 130 A.L.R. 830— 
Huntington Nat. Bank v. C. I. R., 
C.C.A., 90 F.2d 876—Longyear 

Realty Corp. v. Kavanagh, D.C. 
Mich., 60 F.Supp. 233—^Lynchburg 
Coal & Coke Co. v. U. S., 47 F. 
Supp. 916, 97 Ct.Cl. 517. 

Ijimitations with respect to claims 
for refunds see infra § 846. 
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63. U.S.—Bull V. U. S., CtCl.. 55 S. 

Ct. 69'5, 295 U.S. 217, 79 L.Ed. 

1421—Dixie Margarine Co. v. C. I. 

R., C.C.A., 115 F.2d 445—Electric 

Storage Battery Co. v. Rothensies,. 

D.C.Pa., 57 F.Supp. 731. affirmed, 

C.C.A., 152 F.2d 521—Dunigan v. 

U. S., CtCl., 23 F.Supp. 4 67. 

70. U.S.—Electric Storage Battery 

Co. V. Rothensies, D.C.Pa., 57 F. 

Supp. 731, affirmed, C.C.A., 152 F. 

2d 521. 

Set-off held not allowable 

(1) Where a deduction taken In a 
particular year for worthless stock 
was disallowed because the stock 
had become worthless In a previous 
year, and claim for a refund for the 
previous year was barred by limita¬ 
tions, It was held that the adverse 
claims did not arise out of the same 
transaction, so as to permit recoup¬ 
ment by the taxpayer, against a tax 
deficiency for the year for which the 
deduction was disallowed, of the 
amount of the prior overpayment.—- 
Longyear Realty Corp. v. Kavanagh, 
D.C.Mich., 60 F.Supp. 233. 

(2) Where executors of seller of 
slock, not desiring to include in in¬ 
come tax return the gain realized by 
the transmission of unpaid install¬ 
ment obligations of the buyer by rea¬ 
son of the seller's death, furnished a 
bond conditioned on the ultimate re¬ 
turn as income of the installment 
obligations, the amount of income 
tax which executors would have paid 
had the installment obligations been 
accrued as of the date of the seller's 
death could not bo off-set against the 
federal estate tax.—Gump v. C. L R., 
C.C.A., 124 F.2d 540, certiorari de¬ 
nied 62 S.Ct. 1292, 216 U.S. 697, 86 
L.Ed. 1766. 
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pa 3 mient,'^l and, where a person acts in a repre¬ 
sentative capacity in making an overpayment, cred¬ 
its therefor can be taken only in the same repre¬ 
sentative capacity.'^2 Under some circumstances 
an overpayment made by a taxpayer may be credit¬ 
ed against taxes owed by him as a transferee, at 
least where the commissioner agrees to such a pro- 
cedure.'^^ However, the word “taxpayer” as used 
in the Internal Revenue Code, 26 U.S.C.A. § 322, 
and similar statutes, dealing with the crediting of 
overpayments of income taxes, is properly limited 
in its application to one primarily liable as a tax- 
payer,”^^ and under this statute the commissioner 
may refuse to credit a transferee, sought to be held 
liable as such, with an overpayment made by it as 
a taxpayer proper. *^5 

§ 775. Property or Fund from Which Pay¬ 
able 

Income taxes due by a trust beneficiary can be col¬ 
lected from trust income in the hands of the trustee. 

Trust income in the hands of a trustee prior to 
its payment to the beneficiary may be subjected to 
a claim of the federal government for income taxes 
..due from the beneficiary.'^^ 

;§ 775 , - Estate Tax 

a. In general 


b. Interests or property subject to ap¬ 

portionment 

c. Testamentary directions concerning 

payment 

a. In Greneral 

So far as concerns the federal government, the estate 
tax is payable from the estate as a whole, and the de¬ 
termination of how the burden of the tax is ultimately 
to be apportioned among the recipients of the decedent’s 
property is a matter of Iccal law. Under the statutes In 
some jurisdictions, the tax is to be apportioned among 
the several beneficiaries; but in the absence of an ap¬ 
portionment statute or of testamentary direction, the 
burden of the tax ordinarily falls on the residuary es¬ 
tate. 

As between the estate and the federal govern¬ 
ment, the burden of the federal estate tax rests on 
the estate as a whole,and, as discussed supra § 
770, is payable in the first instance by the execu¬ 
tor or personal representative of decedent; but the 
ultimate impact of the tax, that is, how it is to be 
apportioned as among the beneficiaries of the es¬ 
tate, or the persons receiving the property which 
for tax purposes is included in the estate, is a mat¬ 
ter of state or local law.'^s The federal statutes by 
their terms neither place the estate tax on the resi¬ 
due of decedent’s estate,nor, with certain excep¬ 
tions in the case of nonexempt insurance proceeds 
or property disposed of under a power of appoint¬ 
ment, do they require apportionment rather, they 


'71. U.S.—Huntington Nat. Bank v. 

C. I. R, C.C.A., 00 F.2d 876. 

DC.— Continental Oil Co. v, Tlelver- 
ing, 100 F.2d 101, 69 App.D.C. 236. 

'72. U.S.—Fdmonds v. C. T. R., C. 
C.A., 90 F.2d 14, certiorari denied 
■58 S.Ct. 32, 302 U.S. 713, 82 L.Ed. 
551. 

Taxpayer wlio is trustee of several 
trusts cannot apply, as a credit 
against his tnx deficiencies as trus¬ 
tee for one trust, overpayments 
made by him as Iru.steo of other and 
distinct trusts.—Huntington Nat. 
Bank v. C. I. R., C.C.A., 90 F.2d 876. 

' 73. D.C.—Continental Oil Co. v. Hel¬ 

vering, 100 F.2d 101, 69 App.D.C. 
236. 

' Credits against liability of stock¬ 
holders for corporate taxes 
Former stockholders, liable for ad¬ 
ditional taxes assessed ngainst cor¬ 
poration, were held entitl<‘d to credit 
for overpayment on p(3rBonal Income 
taxes because of reporting a trans¬ 
action as sale of stock, Instead of 
corporate assets.—-U. S, v. Klausner, 
C.aA.N.Y„ 25 F.2d 608. 

74. D.C.—Continental Oil Co. v. Hel¬ 
vering, 100 F.2d 101, 69 App.D.C. 
236. 

■ 75. D.C.—Continental Oil Co. v. Hel¬ 
vering, supra. 


70. U.S.—Mercantile Trust 

Hofferbert, D.C.Md., 58 F.Supp. 
701. 

77. U.S.—Riggs V. Del Drago, N.Y., 

63 S.qt. 109, 317 U.S. 95, 87 L.Ed. 
106, 142 A.L.R. 1131—Rogan v. 

Taylor, C C.A.Cal., 136 F.2d 508. 

Conn.—Ericson v. Childs, 198 A. 176. 

124 Conn. 66, 115 A.L.R. 907. 

Ky.—Trimble v. Hatcher’s Ex’rs, 173 
S.W.2d 986, 205 Ky. 178, certiorari 
denied Trimble v. Justice, 64 S.Ct. 
611, 321 U.S. 747, 88 L.Ed. 1049. 
Mass.—Beals v. Magcmls, 31 N.E.2d 
20, 307 Mass. 54 7—Dexter v. Jack- 
son, 140 N.E. 267, 245 Mass. 333. 
N.J.—-Turner v. Cole, 179 A. 113, 118 
N.J.Eq. 497. 

N*.Y.—In re Hamlin, 124 N.E. 4, 226 
N.Y, 407, 7 A.L.R. 701, certiorari 
denied 250 U.S. 672. 63 L.Ed. 1200. 
40 S.Ct. It—In re Cronise’s Es¬ 
tate, 6 N.Y.S.2d 392, 167 Misc. 310. 
Ohio.—Young Men’s Christian Ass’n 
V. Davis, 140 N E. 114, 106 Ohio St. 
366, aillrmcd Young Men’s Chris¬ 
tian Ass'n of Columbus, Ohio v. 
Davis, 14 S.Ct. 291, 264 U.S. 47, 68 
X..Ed. 558. 

R.L—Hooker v. Drayton, 33 A.2a 206, 
69 R.X. 290, 150 A.L.R. 723. 

78. U.S.—^HarHson v. Northern 

Trust Co., Ill., 03 S.Ct. 361, 3l7 U. 
a 476, 87 L.Ed. 407—•Riggs v. Del 
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Drago. N.Y., 63 S.Ct. 109, 317 U. 
S. 9.5. 87 L Ed 1 06. 142 A UR. 1131 
—Rogan V. Taylor, C.C.A.Cal., 136 
F.2d 598—Hill v. Grissom. D.C.K. 
C., 2.00 F 641—Edwards v. Slocum, 
C.CA.N.Y.. 287 F. 651, affirmed 44 
S.Ct. 293, 264 U.S. 61, 68 L.Ed. 564. 

Ark.—Thompson v. TTnion & Mercan¬ 
tile Trust Co.. 262 S.W. 324, 164 
Ark. 411, 37 A.L.R. 536. 

Mo.—Tn re Rernheimer’s Estate, 176 
S.W.2d 15, 352 Mo. 91. 

N.H.—Amoskeag Trust Co. v. Trus¬ 
tees of Dartmouth College. 200 A. 
786, 89 N.H. 471, 117 A.L.R. 1186— 
Williams v. State, 125 A. 661, 81 
N.H, 34 1, 39 A.L.R. 490. 

N.J.—Turner v. Cole, 179 A. 113, 118 
N.J.Eq. 407. 

N.Y.—In re Adams' Estate, 37 N.Y. 
S.2d 587. 

Pa.—In re Harvey’s Estate, 38 A.2d 
262, 3'50 Pa. 53. 

R.L—Hooker v. Drayton, 33 A. 2d 
206, 69 R.I. 290, 150 A.L.R. 723. 

33 C.J. p 315 notes 25-27. 

79. Ky.—Trimble v. Hatcher’s 

Ex’rs, 173 S.W.2d 985, 295 Ky. 178, 
certiorari denied Trimble v. Jus¬ 
tice, 64 S.Ct. 611, 321 U.a 747, 88 
L.Ed. 1049. 

80. Masa."'I-cmls v. Converse, 140 
N.E. 686. 246 Mass. 131. 
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leave open to the testator’s direction or the state 
statute the question as to what property or class of 
property should bear the burden of the tax.^i The 
federal estate tax is payable out of any available 
funds, or, if there be none, by converting property 
into money for such purpose.^^ 

In the absence of state law or testamentary pro¬ 
vision to the contrary, the general rule is that the 
ultimate burden of the federal estate tax is not ap¬ 
portioned pro rata among all the devisees, legatees, 
or other recipients of the property included in the 
taxable estate, but rests on the general estate,^^ 
and thus ultimately falls on the residuary estate, 


even where the residuary estate is left to charity. 

Under the statutes of some states, however, pay¬ 
ment of federal estate taxes is to be apportioned 
among the persons interested in the estate or to 
whom any benefit accrues, where there is no con¬ 
trary provision in the will,^® and such statutes have 
been held valid^^ and not in conflict with the fed¬ 
eral estate tax law.^S The object sought to be ac¬ 
complished by such statutes is the equitable allo¬ 
cation of the burden of the tax among all the par¬ 
ties actually affected by that burden,^9 and in ap¬ 
plying the statutes the court must act under estab¬ 
lished principles of equity but a statutory for- 


81- U.S.—Riggs V. Del Drago, N. 
T.. 63 S.Gt 109, 317 U.S. 95. 87 L. 
Ed. 106, 142 A.L.R. 1131. 

D.C.—Hepburn v. Winthrop, 83 F.2d 
566, 65 App.D.C. 309, 10.5 A.L.R. 
310. 

■“The Estate Tax Law has nothing 
to do with the distribution of the es¬ 
tate among legatees or next of kin, 
which is a matter that concerns the 
court in which the estate is being 
administered, whose duty and right 
it is to determine the method in 
which the burden of the tax shall 
be equitably distributed, where the 
testator's will is silent upon the sub¬ 
ject."—Corpus Juris cited in Mar¬ 
tin V. Martin’s Adm’r, 142 S.W.2d 
164, 166. 283 Ky. 613—-33 C.J. p 315 
notes 25-27. 

82. D.C.—Hepburn y. Winthrop, i83 
F.2d S66, 65 App.D.C. 309, 105 A. 
L.R. 310. 

88. U.S.—Rogan y. Taylor, C.C.A. 
Cal., 136 P.2d 598. 

Ky.—Lakes y. Lakes’ Ex'rs, 103 S.W. 

2d '86, 267 Ky. 684. 

H.J.—Commercial Trust Co. of New 
Jersey y. Millard, 193 A. 814, 122 
N.JEq. 290. 

Pa.—In re Crane’s Estate, 165 A, 8'58, 
109 Pa.Super. 91, modified on other 
grounds 170 A. 284, 314 Pa. 193. 

33 C.J. p 315 notes 20, 21. 

In New York 

(1) Prior to the enactment of the 
Decedent Estate Law § 124, the gen¬ 
eral rule set forth in the text was 
applicable.—Farmers’ Loan & Trust 
Co. V. Winthrop, 144 N.B. 769, 238 
N.Y. 488, certiorari denied Winthrop 
V. Farmers’ Loan Trust Co., 45 
S.Ct. 225, 266 U.S. 633, 69 L.Ed. 479— 
In re Hamlin, 124 N.E. 4, 226 N.T. 
407, 7 A.L.R. 701. 

(2) Even prior to such statute, 
however, there was some lower 
court authority holding that appor¬ 
tionment was proper on principles 
of equity and justice.—In re Doug¬ 
lass’ Estate, 171 N.Y.S. 956, 104 Misc. 
359. 

84. U.S.—Thompson’s Estate v. C. 
I. R., 123 P.2d 816. 


Kan.—Central Trust Co. v. Burrow, 
58 P.2d 469, 144 Kan. 79. 

Mass.—Bemis v. Converse, 140 N.E. 

686, 246 Mass. 131—Dexter v. Jack- 
son, 140 N.E. 267, 245 Mass. 333— 
Taylor v. Jones, 136 N.E. 382, 242 
Mass. 210, certiorari denied Jones 
V. Taylor, 43 S.Ct. 99, 260 U.S. 742, 
67 L.Ed. 491—Plunkett v. Old 
Colony Trust Co., 124 N.E. 265, 
233 Mass. 471, 7 A.L.R. 696. 

N.H.—^Amoskeag Trust Co. v. Trus¬ 
tees of Dartmouth College, 200 A. 
786, 89 N.H. 471, 117 A.L.R. 1186. 
N.J,—Morristown Trust Co. v. Childs, 
17 A.2d 559, 128 N.J.Eq. 524. 

N.Y.—In re Oakes, 162 N.E. 79, 248 
N.Y, 280—Farmers’ Loan & Trust 
Co. V. Winthrop, 144 N.E. 769, 238 
N.Y. 488, certiorari denied 45 S.Ct. 
225. 266 U.S. 633, 69 L.Ed. 479— 
Farmers* Loan & Trust Co. v. Win¬ 
throp, 144 N.E. 686, 238 N.Y. 477— 
In re Berger’s Estate, 60 N.Y.S.2d 
650, 183 Misc. 366—In re Oakes' 
Estate. 217 N.Y.S. 638, 127 Misc. 
779—In re Chambers’ Estate, 64 
N.Y.S.2d 88—Chase Nat. Bank of 
City of New York v. Gaston, 51 
N.Y.S.2d 670—Barnum v. D’Hende- 
court, 28 N.Y.S.2d 143. 

Or.—In re O’Shea’s Estate, 159 P.2d 
198. 

R.I.—Hazard v. Bliss, 118 A. 469, 43 

R. L 431, 23 A.L.R. 826. 

85. U.S.—Harrison v. Northern 
Trust Co., Ill., 63 S.Ct. 361, 317 U. 

S. 476, 87 L.Ed. 407—Young Men’s 
Christian Ass’n of Columbus, Ohio, 
v. Davis, Ohio, 44 S.Ct. 291, 264 
U.S. 47, 68 L.Ed. 558. 

N.J.—Morristown Trust Co. v. 
Childs, 17 A.2d 659, 128 N.J.Eq. 
624. 

80 . U.S.—Riggs V. Del Drago, N.Y., 
63 S.Ct. 109, 317 U.S. 95, 87 L.Ed. 
106, 142 A.L.R. 1131. 

N.Y.—In re Tierney's Will, 32 N.Y.S. 
2a 987, 177 Misc. 1080—In re Mor¬ 
rison’s Estate, 18 N.Y.S.2d 235, 173 
Misc. 603—In re Cronlse’s Estate, 
6 N.Y.S.2d 392, 167 Misc. 310— 
In re Adams’ Estate, 37 N.Y.S.2d 

687. 

Pa.—In re Mellon's Estate, 32 A.2d 
749, 347 Pa. 620. 

1016 


Testamentary directions concerning 
payment see infra subdivision c 
of this section. 

Interest on tax 

A statute authorizing apportion¬ 
ment of the estate tax has been held 
to authorize apportionment of in¬ 
terest on the tax.—In re Mellon’s 
Estate, supra. 

Plenary power of surrogate 
N.Y.—In re Kaufman's Estate, 10 N. 
Y.S.2d 616, 170 Misc. 436—In re 
Adams* Estate, 37 N.Y.S.2d 687. 
Comprehensive determination of tax 
liabilities 

Statute providing for apportion¬ 
ment has been held not to envisage 
piecemeal applications by Individuals 
for fixation of their separate rights 
but a comprehensive survey of the 
tax problem and a comprehensive de¬ 
termination of tax liabilities of the 
interested parties.—In re Dettmer’s 
Will, 40 N.Y.S.2d 99, 179 Misc. 844— 
In re Kaufman's Estate, 10 N.Y.S.2d 
616, 170 Misc. 43G. 

Proration of credits for inheritance 
taxes paid to states was held proper. 
—In re Mellon's Estate, 32 A.2d 749, 
847 Pa, 620. 

87. U.S.—Riggs V. Del Drago, N.Y,, 
63 S.Ct. 109, 317 U.S. 96, 87 L.Ed. 
106, 142 A.L.R. 1131. 

Mass.—Merchants Nat. Bank of Bos¬ 
ton V. Merchants Nat. Bank of Bos¬ 
ton, 62 N.E.2d 831. 

N.Y.—In re Mayer’s Estate, 22 N. 
Y.S.2d 4G8, 174 Misc. 917—In ro 
Adams’ Estate, 37 N.Y.S.2d 687. 
Not arbitrary, unequal, or unjust 
N.Y.—In re Iselin’s Will, 41 N.Y.S. 
2d 808. 

83. U.S.—Riggs V. Del Drago, N.Y., 
63 S.Ct. 109, 83 7 U.S. 96, 87 L.Ed. 
106, 142 A.L.R. 1131. 

89. N.Y,—In re, Dettmer's Will, 40 
N.Y.S.2d 99, 179 Misc. 844—In re 
Kaufman's Estate, 10 N.y.S.2d 616, 
170 Misc. 436^—In re Chambers' Es¬ 
tate, 64 N.y.S.2d 88. 

Pa.—In re Mellon’s Estate, 32 A.2d^ 
,749, 847 Pa. 520. 

90. N.Y.—In re Ryle’s Estate, 10 N., 
Y.S.2d 697, 170 Misc. 450, opinlom 
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mula for apportionment cannot be varied to suit 
the court’s or a litigant’s opinion of what would be 
equitable in a given situation.^! Statutes of this 
nature require apportionment unless the will or in¬ 
strument transferring the property otherwise di¬ 
rects under them the presumption is in favor of 
apportionment^2 and the burden of establishing a 
reason for nonapportionment is on those who con¬ 
tend for that result.94 

Where the total tax is to be borne by several in¬ 
terests, the general rule is that the tax is to be 
prorated in the proportion which each share bears 
to the total taxable property.^S Under this scheme 
of apportionment only the value of property actual¬ 
ly taxed by the taxing authorities may be consid¬ 
ered,^^ and the proration of the taxes must be pred¬ 
icated solely on the property of decedent which 
was included in the gross estate for tax purposes 
and on the portions thereof which devolved to the 
several legatees on the death of the testator,ex¬ 
cluding from consideration benefits received from 
decedent which are not included in the tax estate.^^ 


The proration should be fixed with respect to the 
federal estate tax on the total value of the estate, 
and what is included therein, as determined by the 
federal taxing authorities.^^ 
prospective or retroactive operation of apportion¬ 
ment statutes. Statutes providing for apportion¬ 
ment are generally operative in respect of estates 
of persons dying after the effective date of the stat¬ 
utes,^ even though the will,2 or the instrument ef¬ 
fecting an inter vivos transfer made subject to the 
tax,2 was executed prior to the statutory enact¬ 
ment The temporary acquiescence of a state in the 
rule against proration does not disable the state 
from enacting legislation requiring proration,^ since 
the deceased must be held to have contemplated the 
exaction of death duties under the law existing at 
the time of his death.^ An apportionment statute 
ordinarily is not applicable in the case of decedent 
dying before its effective date;® but some appor¬ 
tionment statutes have been held applicable even 
to the estate of a person dying before their enact¬ 
ment if the estate is still in the course of adminis- 


supplemented 12 N.T.S.2d 337, 171 
Misc. 291. 

Ascertainment of g*ovemingr factors 
N.Y.-—In re Harjes’ Estate, 10 N.Y.S. 
2d 627, ,170 Misc. 431. 

91. N.T.—In ro McManamy’s Estate, 
15 N.Y.S,2d 270, 172 Misc. 392. 

92. N.Y,—In re Dettmer’s Will, 40 
N.Y.S.2d 99, 179 Misc. 844—In re 
Byle's Estate, 10 N.Y.S.2d 697, 170 
Misc. 450, opinion supplemented 
12 N,Y.S.2d 337, 171 Misc. 291. 

Exception not ligrlitly inferred 
Mass.—Merchants Nat. Bank of Bos¬ 
ton v. Merchants Nat. Bank of 
Boston, 62 N.B.2d 831. 

Inclusion of trust in otherwise non- 
taxalblo estate 

The fact that the property pass¬ 
ing under the will would not have 
been taxable at all except for in¬ 
clusion in the taxable estate of the 
corpus of a trust does not require 
that the trust should bear the en¬ 
tire tax; the tax must bo appor¬ 
tioned.—In re Adler^s Estate, 271 N. 
Y.S. 373, 161 Misc. 338. 

93. N.Y.—In re Blumonthars Estate, 
42 N,Y.S.2d 893, 180 Misc, 896. 

m. N.Y.—In re Dettmer's Will, 40 
N.Y.S.2d 99, 179 Misc. 844—In re 
Kaufman’s Estate, 10 N.y.S.2d 616, 
170 Misc. 436—In re Iselin’s Will, 
41 N.y.S.2d 808. 

95. Fla.—In re Bornays’ XOstate, 7 
So.2d 444, 160 Fla. 414, 140 A.L.R. 
830. 

N.J.—Morristown Trust Co. v, 
Childs, 17 A.2d 669, X28 N.XEq. 
624. 

N.Y.—In re Dettmer's Will, 40 N.Y.S. 
2d 99, 179 Miso, 844—In re Adler’s 


Estate, 271 N.Y.S. 373, 151 Misc. 
338—Barnum v. D’Hendecourt, 28 
N«Y.S.2d 143. 

96, N.Y.—In re Kaufman's Estate, 
10 N.Y.S.2d 616, 170 Misc. 436, 

97. N.Y.—In re McManamy’s Estate, 

15 N.Y.S.2d 270, 172 Misc. 392. 

Allowance for exemptions and de¬ 
ductions 

(1) In general.—In re Detimer's 
Will, 40 N.Y.S.2d 99, 179 Misc. 844. 

(2) Allowance must be made for 
any exemptions or deductions per¬ 
mitted by statute in computing the 
net taxable estate. 

N.Y.—In re Dettmer’s Will, supra. 
I>a.—In re I-Iarvoy’s Estate, 38 A.2d 
262, 360 Ba. 63. 

9a N.Y.—In re McManamy’s Estate, 

16 N.Y.S.2d 270, 172 Misc. 392—In 
re Kaufman's Estate, 10 N.Y.S. 2d 
616, 170 Misc. 436. 

99. N.Y.—In re Tierney's Estate, 28 
N.Y.S.2d 361, 176 Misc. 676—In re 
Isolin’s Will, 41 N.y.S.2d 808. 
Function of court 

The court begins where the tax¬ 
ing authorities have terminated their 
work of fixing the gross tax and 
does not act as a reviewing body, so 
as to say that something else should 
have been done by the taxing au¬ 
thorities than was in fact done.— 
In re ICaufman’s Estate, 10 N,Y.S.2d 
610, 170 Misc. 436. 

Pendency of litigation as to deHoien- 
oy assessment 

Orphans’ court will not order pro¬ 
ration of federal estate tax where 
such tax has boon paid only in part 
and a deilciency assessment is the 
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subject of litigation pending before 
the tax court, since any change in 
the deficiency assessment would re¬ 
quire a corresponding modification 
of the apportionment.—In re Car- 
deza’s Estate, 51 Pa.Dist. & Co. 461. 

1. N.Y.—In re Stanfield's Estate, 10 

N.T.S.2d 613, 170 Misc. 447, af¬ 
firmed In re Stanfield’s Will, 12 
N.Y.S.2d 1022, 267 App.Div. 932, 
reargument denied In re Stanfield, 
14 N.Y.S,2d 279, 257 App.Div. 957 
—In re Ryle’s Estate, 10 N.Y.S. 
2d 697, 170 Misc. 450, opinion sup¬ 
plemented 12 N.y.S.2d 337, 171 

Misc. 291. 

Procedural and administrative enact¬ 
ment 

N.Y.—In re Dettmer's Will, 40 N.Y. 
S.2d 99, 179 Misc. 844—In re Ryle’s 
Estate, 10 N.Y.S. 597, 170 Misc. 
450, opinion suppolemented 12 N. 
y.S.2d 337, 171 Misc. 291. 

2. N.Y.—In re Staheli’s Will, 67 N. 
y.S.2d 186. 

3. Trust 

N.Y.—In ro Mayer’s Estate, 22 N.Y. 
S.2d 468, 174 Misc. 917—In re 

Ryle’s Estate, 10 N.Y.S.2d 697, 170 
Misc. 460, opinion supplemented 12 
N.Y.S,2d 337, 171 Misc. 291. 
Insurance contract 
N.Y.—In re Mayer's Estate, 22 N. 
Y.S.2d 468, 174 Misc. 917, 

4. N.Y.—In re Ryle’s Estate, 10 N. 
Y.S.2d 697, 170 Misc. 450, opinion 
supplemented 12 N.T.S.2d S37, 171 
MJac. 291. 

B, N.Y.—In re Ryle’s Estate, supra. 

6. RJ,—Hooker v. Drayton, 33 A. 2d 
206, 69 R.L 290, 160 A.L.R. 723. 
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tration,’^ iti which case the burden of the last in¬ 
stallments of the tax may be allocated.^ 

Property as personal or real. On the question of 
whether the burden of the estate tax should be 
borne by personal or real property included in the 
taxable estate of decedent, the federal statute leaves 
the question open to the testator’s direction or the 
state statute.^ It has been held that in the absence 
of local statute or testamentary provision otherwise 
directing, the tax is payable out of the personal es¬ 
tate like an expense of administration but it has 
also been held that, in determining the respective 
shares of the estate tax to be borne by different in¬ 
terests, it is immaterial whether the property re¬ 
ceived by the several beneficiaries is personalty or 
realty.^i 

Temporary and remo^inder estates. Under some 
local statutory provisions, where a trust or tempo¬ 
rary life or lesser estate is created, the tax on such 
life or lesser estate is to be charged against and 
paid out of the corpus of the property without ap¬ 
portionment between the temporary and remainder 
estates,^- and such provisions have been held man- 
datory.^2 Where personal property was bequeathed 


for life with remainder over, it has been held that 
the amount of the tax may be paid to the executors 
in money in reimbursement of them, or, by ar¬ 
rangement of the parties, sufficient of the persona! 
property may be sold and the proceeds applied to 
the amount of the tax.^^ 

b. Interests or Property Subject to Apportion¬ 
ment 

Under the federal statutes, apportionment Is to be 
made with respect to nonexempt insurance and property 
passing under a power of appointment; under state ap¬ 
portionment statutes, all recipients of property or funds 
included in the taxable estate ordinarily are required 
to contribute to the federal estate tax. 

Under state apportionment statutes, the appor¬ 
tionment of the tax is generally to be made among 
all who are entitled to receive, or who have re¬ 
ceived, property or interests to be included in the 
taxable estate,including those who received prop¬ 
erty in some manner other than under the will of 
a testator,^® so that a recipient of ])roperty from 
decedent does not escape a just allocation of the 
tax burden merely because the property is not in¬ 
cluded in the probate estate of dccedent.^^ JsJo 
apportionmq^it is to be made, however, in respect of 


7. Mass.—Merchants Nat. Bank of 
Boston V. Merchants Nat. Bank of 
Boston, 62 N.E.Jd »:U. 

Pa.—In re Jetl'ery’s Estate, 3 A.2d 
393, 333 Pa. lo. 

Validity of statute upheld 
Mass.—Merchants Nat. Bank of Bos¬ 
ton V. Merchants Nat. Bank of 
Boston. 62 N.E.2d 831. 

8. Mass.—Merchants Nat. Bank of 
Boston V. Merchants Nat. Bank of 
Boston, supra. 

8. D.C.—Hepburn v. Winthrop, 83 
P.2d 566, 65 App.D.C. 309, 105 A. 
L.R. 310. 

10. D.C.—Hepburn v. Winthrop, su¬ 
pra. 

Mo.—Bryant v. Green, 44 S.W.2d 7, 
328 Mo. 1226. 

N.J.—Turner v. Cole, 179 A. 113, 118 
N.J.Eq. 497. 

11. Ky.—Martin v. Martin’s Adm’r, 

142 S.W.2d 164, 283 Ky. 613— 

Hampton’s Adm’r v. Hampton, 221 
SW. 496, 188 Ky. 199, 10 A.L.R. 
515. 

12 . N.T.—In re Blumenthal’s Estate, 

46 N.Y,S.2d 688, 182 Misc. 137, af¬ 
firmed Application of Schmidlopp, 

47 N.y.S.2d 652, 267 App.Div. 949, 
affirmed In re Blumenthal’s Will, 
66 N.E.2d 588, 293 N.Y. 707—In re 
Dettmer's Will, 40 N.Y.S.2d 99, 179 
Misc. 844—In re Chambers' Estate, 
64 N.Y.S.2d 88. 

Interest aad earning's 

Provisions of this nature have : 
been held not to preclude apportion¬ 


ment, as between temporary and re¬ 
mainder estates, of the interest pay¬ 
able on an estate lax deficiency; but 
earnings between the date of death 
and the due date of the estate tax 
on that part of the principal of 
the estate devoted to the payment 
of estate taxes should not be charged 
with the payment of interest accru¬ 
ing thereafter.—In re Chambers' Es¬ 
tate, supra. 

13. N.Y.—In re Blumenthal’s Estate, 

46 N.Y.S.2d 688. 182 Misc. 137. af¬ 
firmed Application of Schmidlopp. 

47 N.Y.S2d 652. 267 App.Div. 949, 
affirmed In re Blumenthal’s Will, 
66 N.E.2d 588, 293 N.Y. 707, 

14. N.Y.—In re Blumenthal’s Estate, 

46 N,Y.S.2d 688. 182 Misc. 137, af¬ 
firmed Application of Schmidlopp, 

47 N.Y.S.2d 652, 267 App.Div. 949, 
affirmed In re Blumenthal’s Will, 
56 N.E.2d 588, 293 N.Y. 707, 

15. Mass.—Merchants Nat. Bank of 
Boston V. Merchants Nat. Bank of 
Boston. 62 N.E.2d 831. 

N.y.—In re Graham's Estate, 49 N. 
Y.S.2d 608, 

Pa.—In re Mellon’s Estate, 32 A.2d 
749, 347 Pa. 620. 

Interests required to hear share of 
tax 

(1) Proceeds of refund annuity 
contracts included as part of the 
gross taxable estate.—In re Ryan’s 
Estate, 36 N.Y,S.2d 1008, ,178 Misc. 
1007. 

(2) Devise of real property locat¬ 
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ed outside the state in which the 
testator was domiciled and in which 
the estate was being administered.— 
In re Adams’ Estate. 37 N.Y.S.2d 587. 

Nonresident hencli:iary of gifts 
made by decedent before his death, 
the amount of such gifts having 
been determined to be subject to the 
estate tax by the federal taxing au¬ 
thorities, has been held subject to 
the jurisdiction of the surrogate’s 
court in a proceeding to fix contribu¬ 
tions lo the estate tax.—In re Buck- 
man’s Estate, 60 Nf.Y.S.2d 201, 183 
Misc. 1. 

Distribution held not hy fiduciary to 
beneficiary 

A payment by insurance company 
to decedent’s widow, in satisfaction 
of policies which were not treated 
as life insurance for purposes of 
federal estate tax, was not a distri¬ 
bution by a fiduciary to a beneficiary 
within the meaning of a state stat¬ 
ute restricting allocation of estate 
tax to persons who had not received 
distribution when estate tax was 
paid.—Merchants Nat. Bank of Bos¬ 
ton V. Merchants Nat. Bank of Bos¬ 
ton, Mass., 62 N.E.2d 831. 

10. Mass.—Merchants Nat. Bank of 
Boston V. Merchants Nat Bank of 
Boston, supra. 

17. Mass.—Merchants Nat Bank of 
Boston V. Merchants Nat Bank of 
Boston, supra. 

N.Y.—In re Dettmer’s Will, 40 N.Y.S. 
2d 99, 179 Misc, 844. 
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benefits received by persons who are not interested 
in the estate.^S In the absence of testamentary or 
statutory provision requiring all property included 
in the tax estate to bear a share of the tax, the mere 
fact that a fund was included in arriving at the 
value of the estate for the purpose of assessing the 
federal tax has been held not material in deter¬ 
mining whether such fund is subject to payment 
of the tax.19 

Inter vivos trusts. Under a statute providing for 
apportionment of the tax among persons interested 
in the estate, part of the tax is properly allocated 
to an inter vivos trust included in the taxable es¬ 
tate, in the absence of effective testamentary or 
trust provision to the contrary.^O However, only 
the amount of the trust estate which is included 
in the taxable estate must bear its proportionate 
share of the tax,2i and no part of the tax should 
be allocated to a trust if no part of the trust was 
included in the taxable estate .22 In the absence of 


local statute providing for apportionment, or of a 
testamentary or trust provision directing that the 
trust bear the federal tax, no part of the tax is 
to be borne by an inter vivos trust, notwithstanding 
the amount of the trust was included in the estate 
for the purpose of computing the federal estate 
tax.^s While under the statutory provisions in 
some jurisdictions, the trust can be exempted from 
the burden of the federal estate tax only by testa¬ 
mentary provision and not by provision in the trust 
indenture,24 the settlor of a trust may by provision 
in the trust indenture require the trust to bear a 
share of the estate tax.25 

Gifts. A donee by an inter vivos transaction of 
property included in the estate may be required to 
bear a part of the federal estate tax,2S at least un¬ 
der statutes providing for apportionment among the 
persons interested in the estate and this rule ap¬ 
plies, for example, to a donee of a gift made in 
contemplation of death.^S In the absence of an 


la N.T.—In re Ryle's Estate, 10 N. 
Y.S.2d 697, 170 Misc. 450, opinion 
supplemented 12 N.Y.S.2d 337, 171 
Misc. 291. 

19. K.Y.—Chase Nat. Bank of City 
of New York v. Gaston, 51 N.Y.S. 
2d 670. 

Superior rigrlits of Iboneflclary 
Where testatrix at time of her 
death held fund in trust for benefit 
of life beneficiary, who was still 
living:, and testatrix had no power 
to dispose of such fund in violation 
of the trust, beneficiary’s rights were 
superior to any rights of testatrix 
or those claiming under her, and 
hence such fund was not liable for 
any part of federal estate tax as¬ 
sessed against testatrix' estate.— 
Chase Nat. Bank of City of New 
York V. Gaston, supra. 

20. Mass.—Merchants Nat. Bank of 
Boston V. Merchants Nat. Bank of 
Boston, G2 N.E.2d 831. 

N.Y.—In re Mayer's Estate, 22 N.Y. 
S.2d 4 68, 174 Misc. 917—In re Op- 
penhelmer's Estate, 2 N.Y.S.2d 786, 
166 Misc. 622—.Application of 
Chase Nat. Bank of City of New 
York, 66 N.Y.S.2d 470. 

Interest earned on amount payable 
by trust 

In determining the amount of the 
estate tax to be contributed by the 
trust fund. It has been held that the 
trust fund la not entitled to he cred¬ 
ited with the interest earned, from 
the date of death to the date the tax 
was paid, on the amount ultimate¬ 
ly charged against the trust fund.— 
In re Ryle’s Estate, 10 N.y.S.2d 607, 
170 Misc. 450 , opinion supplemented 
12 N.Y.S.2d 837, 171 Misc. 291. 

21. N.Y.—In re Mayer's Estate, 22 
N.Y.S.2d 468, 174 MlsC. 017. 


22. N.Y.—In re Mayer’s Estate, su¬ 
pra. 

23. Conn.—^Ericson v. Childs, 198 A. 
176, 124 Conn. 66, 115 A.L.R. 907. 

Mass.—Bemis v. Converse, 140 N.E. 

686, 246 Mass. 131. 

N.Y.—Farmers' Loan & Trust Co. v. 
Winthrop, 144 N.E. 769, 238 N.Y. 
488, certiorari denied 45 S.Ct. 225, 
266 US. 033, 69 L.Ed. 479—Farm¬ 
ers’ Loan & Trust Co. v. Winthrop, 
144 N.E. 686, 238 N.Y. 477—In re 
Berger's Estate, 60 N.Y.S.2d 650, 
183 Misc. 366. 

Re<iuest by persons interested in 
trust 

Trustee is not liable to contribute 
to payment of estate tax in absence 
of request by all persons interested 
in trust or of provision to such ef¬ 
fect in trust indenture; but where 
all interested persons under trust 
desired trustee to contribute to fed¬ 
eral estate tax assessed against 
executors of settlor's will, trustee 
was required so to do.—Fidelity Un¬ 
ion Trust Co. V. Warren, 38 A.2d 124, 
135 N.J.Eq. 239. 

24. N.Y.—Application of Chase Nat. 
Bank of City of Now York, 65 N. 
y.S.2d 470. 

25. U.S.—C. r. R. V. First Trust & 
Deposit Co., C.C.A., 118 F.2d 44 9. 

Pa.—In re Jeffery's Estate, 3 A.2d 
393. 333 Pa. 16. 

I* 3 ,*ovision for payment of ^‘charges” 
and “expenses” 

A provision in the trust requiring 
the trustee to pay “all costs, charg¬ 
es and exp<mses of said trust estate,'' 
was hold to require the trust to bear 
a portion of the estate lax, the 
words “charges” and “expenses” 
showing such intention under the 
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circumstances.—In re Jeffery’s Es¬ 
tate, 3 A.2d 393. 333 Pa. 15. 

Authority to pay taxes “arising here¬ 
under” 

The federal estate tax does not 
arise under the trust agreement 
within a provision in the agreement 
giving the trustees authority to pay 
taxes “arising hereunder.’’—Ericson 
V. Childs, 198 A 176, 124 Conn. 66, 
115 A.L.R. 907. 

Authority to pay income and realty 
taxes 

Provision in trust indenture au¬ 
thorizing trustees to pay income tax¬ 
es and taxes assessed on realty con¬ 
stituting part of trust corpus was 
held not to include estate taxes pay¬ 
able on soitlor’s death.—In re Bro- 
kaw’s Estate. 41 N.Y.S.2d 57, ISO 
Misc. 490, affirmed 46 N.Y.S.2d 887, 
267 App.Div. 811 . affirmed 69 N.E, 
2d 243, 293 N.Y. 655. 

26. N.J.—Commercial Trust Co. of 
N. J. V. Thurber, 42 A.2d 571, 136 N. 
J.Eq. 471, affirmed 45 A.2d 672, 137 
N.J.Eq. 467. 

27. N.Y.—In re Blumenthal’s Es¬ 
tate, 42 N.y.S.2d 898. I 8 O Misc. 
896—In re Kaufman's Estate, 10 
N.Y.S.2d 616. 170 Misc. 436. 

Amount included in taxable estate 
In determining amount to be con¬ 
tributed to federal estate tax by 
donees of gift, the value of all 
shares of stock received by donees 
would not be considered, but m(‘rely 
the value of shares of stock which 
United States trea.sury department, 
after a compromise was reached, 
added to gross taxable estate.—In r© 
Kaufman's Estate, supm. 

2B. ICy.—Trimble v. Hatcher's Ex’rs, 
178 S.W.2d 086, 296 Ky. 178, cer- 
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apportionment statute, or of a contrary stipulation 
in the instrument transferring the donated property, 
the incidence of the federal estate tax ordinarily 
falls on decedents residuary estate rather than on 
the property transferred.^® Under some local stat¬ 
utes, outright gifts for exclusively charitable pur¬ 
poses, which are deducted in the ascertainment of 
the net taxable estate, must be excluded in allocat¬ 
ing the burden of the estate tax,®® and charitable 
remainders must pay their proportionate tax, com¬ 
puted only on that portion of their interest which 
was included for taxation, and credit must be given 
them for the benefits which the tax law grants to 
charitable gifts. 

Insurance proceeds. Under the Internal Revenue 
Code, 26 U.S.C.A. § 826 (c), and similar statutes, 
a beneficiary of an insurance policy, who receives 
proceeds in excess of the amount of exempt insur¬ 
ance, may be required to contribute to the amount 
of the federal estate tax.®® The portion which an 
executor is entitled to recover from the beneficiary 
has been held limited to part of the total tax actu¬ 
ally paid the federal government and does not in¬ 
clude a portion of the total tax owing before mak¬ 
ing allowances for state transfer taxes.®® By the 
terms of the federal statute, the amount which the 
beneficiary can be compelled to contribute depends 
on the ratio which the nonexempt proceeds bears 
to the “net estate,” and in applying the statute it 


has been said that the expression “net estate” should 
not be given its general statutory definition,®4 but 
means that which is left of the gross estate after 
the deduction of proper and lawful items in the 
course of settlement.®^ There is other authority,, 
however, holding that the statutory definition of 
“net estate” should be followed.®® 

Property passing under power of appointment. 
Under the Internal Revenue Code, 26 U.S.C.A. § 
826 (d), or in jurisdictions in which apportionment 
of the federal estate tax is prescribed by state stat¬ 
ute, property passing under a power of appointment 
exercised by decedent must bear a share of the tax, 
in the absence of testamentary provision to the con¬ 
trary.®'^ 

c. Testamentary Directions Concerning Pay¬ 
ment 

A testator may allow the burden of the federal es¬ 
tate tax to fall where the law has placed ft, or by ap¬ 
propriate testamentary provision may shift the burden, 
In which event, if the testamentary direction is clear, 
the expressed intent of the testator controls. 

A testator may allow the burden of the federal 
estate tax to fall where the law has placed it,®® 
or he may shift the burden and provide that it shall 
be ultimately paid out of the shares of those who 
otherwise could not be required to bear any part 
of it.®® By appropriate testamentary direction, for 
example, the testator may relieve nontestamentary 


tiorari denied Trimble v. Justice, 
64 S.Ct. 611, 321 U.S. 747, 88 L.Ed. 
1049. 

ISr.Y.— In re Iselin’s Will, 41 N.Y.S. 
2d 808. 

29. N.T.—In re Oakes. 162 N.E. 79, 
248 N.Y. 280. 

30. K.Y.—In re Blumenthal's Estate, 

46 N.Y.S.2d 688, 182 Misc. 137, af¬ 
firmed Application of Schmidlopp, 

47 N.Y.S.2d 652. 267 App.Div. 949, 
affirmed In re Blumenthal's Will, 
66 N.B.2d 588, 293 N.Y. 707. 

Pa.— In re Harvey's Estate, 38 A.2d 
262, 350 Pa. 63. 

Where both charitable and non- 
charitable beneficiaries are to share 
residuary estate, the estate taxes 
may not be deducted from the en¬ 
tire residue; the percentages of the 
entire residue must first be com¬ 
puted and the taxes apportioned 
against only the noncharitable bene¬ 
ficiaries.—In re Blumenthal's Estate, 
46 N.Y.S.2d 688, 182 Misc. 137, af¬ 
firmed Application of Schmidlopp, 47 
N.Y.S.2d 652, 267 App.Div. 949, af¬ 
firmed In re Blumenthal’s Will, 66 N. 
E.2d 688, 293 N.Y. 707. 

31. N.Y.—In re Dettmer’s Will, 40 
N.Y.S.2d 99, 179 Misc. 844. 

32. tr.S.—XJ. S. Trust Co. of New 


York V. Sears, D.C.Conn., 29 P. 
Supp. 643. 

N.J.—Gaede v. Carroll, 169 A, il72, 
114 N.J.Eq. 624. 

Exempt insurance 
The statute does not apply where 
no part of total tax is attributable 
to life insurance, as where insur¬ 
ance IS in favor of a charity.— 
C. I. B. r. Pupin’s Estate, C.C.A.N.Y., 
107 F.2d 745. 

Tax on annuities may be amor¬ 
tized out of the periodic amounts 
due the respective annuitants.—In 
re Blumenthal's Estate, 46 N.Y.S,2d 
688, 182 Misc. 137, affirmed Applica¬ 
tion of Schmidlopp, 47 N.Y.S.2d 662, 
267 App.Div. 949, affirmed In re Blu¬ 
menthal's Will, 66 N.E.2d 688, 293 
N.Y. 707. 

33, U.S.—U. S. Trust Co. of New 
York V. Sears, D.C.Conn., 29 p. 
Supp. 643. 

34, U.S.—U. S. Trust Co. of New 
York V. Sears, supra. 

35, U.S.—U. S. Trust Co. of New 
York V. Sears, supra. 

36, Va.—Johnson v. Pirst Nat. Ex¬ 
change Bank of Roanoke, 26 S.E.2d 
86, 181 Va. 617. 

37, Gfiu—Regents of University Sys- 

1020 


tern of Georgia v. Trust Co. of 
Georgia, 21 S.E.2d 691, 194 Ga. 266. 
Ky.—Trimble v. Hatcher's Ex’rs, 173 
S.W.2d 985, 295 Ky. 178, certiorari 
denied Trimble v. Justice, 64 S.Ct. 
611, 321 U.S. 747, 88 L.Ed. 1049. 
Pa.—In re Clapp's Estate, Orph., 66 
Montg.Co. 16. 

R.I.—Hooker v. Drayton, 33 A.2d 206, 
69 R.I. 290, 160 A.L.R. 723, 

38, Mass.—Beals v. Magenis, 31 N. 
E.2d 20, 307 Mans. 647. 

N.Y.—In re Oakes, 162 N.E. 79, 248 
N.Y. 280. 

39. Mass.—Beals v. Magenis, 81 N. 
E.2d 20, 307 Mass. 647. 

N.Y.—In re Staheli's Will, 67 N.Y.S. 
2d 186. 

Testato]p’'8 silence was held, under 
the circumstances, to give no clear 
Indication of his intention with re¬ 
spect to incidents of bui’den of fed¬ 
eral estate tax, whether to bo borne 
by residuary estate or pro rata by 
each beneficiary.—^Amoskeag Trust 
Co. v. Trustees of Dartmouth Col¬ 
lege, 200 A, 786, 89 N.H. 471, 117 A. 
L.R. 1186. 

Penalties 

Where no contention was made 
that executors wore negligent in 
paying federal estate taxes or that 
they were not paid as promptly as 
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benefits,^® such as nonexempt insurance proceeds, 
from payment of the portion of the tax which 
would otherwise be imposed on them. A testa¬ 
mentary direction to vary the incidence of the fed¬ 
eral estate tax from that madfe by law must be clear, 
however, and in case of doubt the burden should be 
left where the law has placed it.'^2 Thus, in ju¬ 
risdictions in which apportionment is the rule in the 
absence of testamentary provision to the contrary, 
discussed supra subdivision a of this section, the 
expression of an intent against apportionment must 
be clear and in this connection the testamentary 
document is subject to strict construction,^^ so 
that language which is of doubtful import and sub¬ 
ject to interpretation either way will not suffice 
to change the rule of apportionment.^5 

Where there is a testamentary direction as to the 
payment of federal estate taxes, the intent of the 
testator as expressed in the will controls.^® Such 


intent of the testator must be ascertained from the 
whole instrument read in the light of the circum¬ 
stances attending its execution and attributing due 
weight to all its language, and the entire instru¬ 
ment should be studied in order to learn the general 
plan adopted as an harmonious and consistent meth¬ 
od for the disposition of the property and to give 
effect to that intent unless prevented by some rule 
of law.'^'^ The words employed must be given the 
meaning that an examination of the entire will fair¬ 
ly discloses the testator intended them to have, even 
though they might, under other and different cir¬ 
cumstance, have another meaning.'^^ 

As between specific legatees and devisees on the 
one hand, and the residuary estate on the other, the 
burden of the federal estate tax falls on the residu¬ 
ary estate where the will manifests a testamentary 
intention that specific legatees and devisees should 
be paid in full.^^ Testamentary directions as to 


possible, penalties paid on those tax¬ 
es were held principal charges un¬ 
der the distinctive language of the 
will.—In re Cochran's Estate, 29 N. 
T.S.2d 249, 176 Misc. 809. 

40. N.Y.—In re Staheli’s Will, 67 
N.Y.S.2d 185. 

41. U.S.—U. S. Trust Co. of New 
York V. Sears, D.C.Conn., 29 P. 
Supp. 643. 

42. U.S.—U. S. Trust Co. of New 
York V. Sears, supra. 

Mass.—Bemis v. Converse, 140 N.B. 

686, 246 Mass. 131. 

Mo.—In re Holmes' Estate, 40 S.W. 
2d 616, 328 Mo. 143. 

In,e<iualities resulting from pay¬ 
ment of the tax in accordance with 
the applicable law must be assumed 
to have been contemplated by the 
testator.—In re Holmes’ Estate, su¬ 
pra. 

43. N.Y.—In re Blumcnthars Estate, 
42 N.Y.S.2d 898, 180 Misc. 896— 
In re Kalik's Estate, 41 N.Y.S,2d 
53, 179 Misc. 872—In re McMana- 
my's Estate, 16 N.Y.S.2d 270, 172 
Misc* 392. 

‘^Birects^” as used in a statute re¬ 
quiring apportionment unless the will 
“directs" otherwise, must be given 
its dictionary moaning, and in accord 
with such meaning the tosiamontary 
direction for nonapportionment must 
amount to a “command" or “dicta¬ 
tion" that the equitable statutory 
rule for apportionment is not to be 
applied.—In re Halle's Estate, 61 N. 
T.S.2d 876. 183 Misc. 868. 

Wills ooMirtraed 

(1) To permit apportionment.—In 
re Blumenthal’s Estate, 42 N.Y.S.2d 
898, 180 Misc. 896—In re Dettmer's 
Will, 40 N.T.S.2d 09, 179 Misc, 844— 
In re McManamy's Estate, 16 N.T.S. 
2d 270, 172 Misc. 802—In re Stan¬ 


field's Estate, 10 N.Y.S.2d 613, 170 
Misc. 447, affirmed In re Stanfield's 
Will, 12 N.Y.S.2d 1022, 257 App.Div. 
932, reargument denied In re Stan¬ 
field, 14 N.Y.S.2d 279, 267 App.Div. 
957. 

(2) To preclude apportionment.— 
In re ITaliday's Estate, 63 N.Y.S.2d 
934, 184 Misc. 668—In re James’ Es¬ 
tate, 40 N.Y.S.2d 4, 180 Misc. 441, 
affirmed In re James’ Will, 46 N.Y.S. 
2d 938, 267 App.Div. 761, appeal de¬ 
nied 47 N.Y.S.2d 101, 267 App.Div. 
820, appeal denied 47 N.Y.S.2d 110, 
267 App.Div. 820—In re Stetson’s Es¬ 
tate, 6 N.Y.S.2d 546, 168 Misc. 830— 
In re Randell’s Estate, 263 N.Y.S. 
778, 147 Misc. 358—In re Seeley’s 
Estate, 60 N.Y.S.2d 648—In re Gibbs' 
Estate, 41 N.Y.S.2d 60. 

44. U.S.—In re Dettmer’s Will, 40 
N.Y.S.2d 99, 179 Misc. 844—In re 
McManamy’s Estate, 16 N.Y.S.2d 
270, 172 Misc. 392. 

45. U.S.—In re Bliimenthars Estate, 
42 N.y.S.2d 898, ISO Misc. 896—In 
re Kaufman's Estate, 10 N.Y.S.2d 
616, 170 Misc. 436. 

46. Mass.—Ferguson v. Massachu¬ 
setts Audubon Soc., 65 N.E.2d 891, 
316 Mass. 43G—Beals v. Magonls, 
31 N.B.2d 20, 307 Mass. 647. 

N.Y,—In re Dettmer's Will, 40 N*Y. 

S.2d 99, 179 Misc. 844. 

Biahility for tax under particular 
wills 

(1) Ratable apportionment as be¬ 
tween bequests.—In re Bornhoimor's 
Estate, 176 S.W.2d 16, 362 Mo. 91. 

(2) Equal division as between two 
parts of residuary estate.—In re 
Weinstein's Estate, 50 N.Y,S.2d 546. 

(3) Payment from corpus of estate 
rather than from income,—Caldwell 
V. U, S,, C.O.A.in., 102 F.2d 607. 
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Consolidation of property Into one 
unit 

Where by terms of will property 
passing under testator's power of 
appointment exercised in will and 
testator's individual estate are con¬ 
solidated into one fund constituting 
residuary estate, and will directs 
that all estate taxes, to which estate 
or transfer of any part thereof 
should be liable, be paid from resid¬ 
uary estate as expenses of admin¬ 
istration, apportionment of federal 
estate taxes between appointed fund 
and individual estate is not neces¬ 
sary.—In re Hart's Estate, 51 N.Y.S. 
2d 635, 184 Misc. 375. 

47. Mass.—Beals v. Magenis, 81 N. 

E.2d 20, 307 Mass. 647. 

4a Mass.—Beals v. Magenis, supra. 
Pi’ovzsiou as to ''iuheritauc© taxes’” 

(1) The determination of whether 
“inheritance taxes" Includes the fed¬ 
eral estate tax depends on the in¬ 
tent of the testator as expressed in 
the will.—Ferguson v. Massachusetts 
Audubon Soc., 66 N.E.2d 891, 316 
Mass. 436. 

(2) A testamentary direction for 
the payment of “inheritance taxes" 
out of the shares of certain bene¬ 
ficiaries may be construed to include 
the federal estate tax, notwithstand¬ 
ing such a tax is not technically an 
inheritance lax.—Ferguson v. Massa¬ 
chusetts Audubon Soc., supra—Beals 
V. Magenis, 31 N,E.2d 20, 307 Mass. 
647. 

49. Ky.—Dawson v, Gaines, 184 8. 

W.2d 894, 299 Ky. 100. 

N.Y.—In re Ryan's Estate, 16 N.Y.S. 

2d 1013, 258 App.Div. 886, affirmed 

In ro Ryan's Will, 28 N.E,2d 716, 

283 N.Y. 699—In re Kaufman's 

Estate, 10 N.Y.S.2d 616, 170 Misc. 

436. 
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the payment of the tax which relate only to gifts or 
property passing tinder the will do not affect the 
incidence of the tax with respect to property which, 
although included in the estate for purposes of the 
federal estate tax, does not pass under the wilL^® 
Particular applications. In accordance with the 
foregoing rules, particular wills have been con¬ 
strued to permit or require allocation of all or part 
of the federal tax against specific legacies,the 
residuary or general estate, ^2 the proceeds of in¬ 
surance policies or annuity contracts, ^2 trust funds 
under an inter vivos trust,property transferred by 
inter vivos disposition in contemplation of death, 
property disposed of under a power of appoint- 
ment,^6 property held in a tenancy by the entirety, 
and bank accounts.^S On the other hand, the terms 
of some wills have been held to preclude alloca¬ 
tion of any part of the federal estate tax to an in¬ 


ter vivos^^ or testamentary^® trust, an inter vivos 
gift,®l specific legacies,annuity or insurance con¬ 
tracts, property held in a tenancy by the entire- 
ty,®4 or a bank account standing in decedent’s name 
in trust for another.®^" 

§ 777. Agreements for Payment 

A party may by agreement sub.'ect himself to lia¬ 
bility for taxes owed by another, and the extent of such 
liability will be determined by the terms of the agree¬ 
ment; but a taxpayer cannot by private agreement 
foreclose the government of its right to collect taxes 
owed by him. 

The federal government may sue as a third party 
beneficiary where one party has agreed with an¬ 
other to pay taxes of the other.66 Whether or not 
a party has agreed to pay taxes for which he would 
not otherwise be liable depends on all the circum¬ 
stances,®'^ and such an agreement need not be in 


50, N.J.—Commercial Trust Co. of 

K. J. V. Thurber. 42 A.2d 571, 136 
K.J.Eq. 471. affirmed 45 A.2d 672. 
137 N.J.Eq. 457—Palmer v. Palmer. 
39 A.2d 438, 135 N.J.Eq. 516— 

Marks v. Equitable Life Assur. 
Soc. of U. S., 38 A.2d 833. 135 N. 
J.Eq. 339—Gaede v. Carroll, 169 
A. 172, 114 N.J.Eq. 524. 

N.Y.—Farmers’ Loan & Trust Co. v. 
Winthrop. 144 N.E. 769, 238 N.Y. 
488. certiorari denied 45 S.Ct. 225. 
266 U.S. 633, 69 L.Ed. 479—In re 
Kalik’s Estate, 41 N.Y.S.2d 53, 179 
Misc. 872—In re Ryan’s Estate, 36 
N.Y.S.2d 1008. 178 Misc. 1007—In 
re Corlies’ Estate. 21 N.Y.S.2d 243, 
174 Misc. 459—In re Iselin’s Will. 
41 N.T.S.2d 808. 

Pa.—In re Moreland’s Estate, 42 A.2d 

63. 351 Pa. 623. 

51. Mass.—Beals v. Magenls, 31 N. 
E2d 20. 307 Mass. 647. 

N.Y.—In re Blumenthal’s Estate, 42 
N.y.S.2d 898. 180 Misc. 895. 

Pa.—In re Daily’s Estate, 137 A. 733, 
290 Pa. 3. 

.52. Mass.—Merchants Nat. Bank of 
Boston V. Merchants Nat. Bank of 
Boston, 62 N.E 2d 831—Dexter v. 
Jackson, 140 N.E. 267, 245 Mass. 
333. 

N.J.—Righter v. Fidelity Union 
Trust Co., 169 A. 393, 110 N.J.Eq. 
169. 

N.Y.—In re Oakes, 162 N.E. 79, 248 
N.Y. 280—Farmers’ Loan & Trust 
Co. V. Winthrop, 144 N.E. 686, 238 
N.Y. 477—In re Hart's Estate, 61 
N.Y.S.2d 535, 184 Misc. 375—In re 
Beach's Estate. 36 N.Y.S.2d 982. 

Pa.—In re Slattery’s Estate, Orph., 
61 Montg.Co. 293—In re William¬ 
son’s Estate, Orph., 61 Montg.Co. 
242. 

53. U.S.—U. S. Trust Co. of New 

York V. Sears, D.C.Conn., 29 F. 
Supp. 643. 

N.J.—Marks v. Equitable Life Assur. ' 


Soc. of U. S., 38 A.2d 833, 135 N.J. 
Eq. 339. 

N.Y.—In re Kalik's Estate, 41 N.Y. 
S.2d 53, 179 Misc. 872—In re 

Ryan's Estate, 36 N.T.S.2d 1008, 
178 Misc. 1007. 

Pa.—In re Moreland's Estate, 42 A. 
2d 63. 351 Pa. 623. 

Va.—Johnson v. First Nat. Exchange 
Bank of Roanoke, 26 S.E.2d 86, 181 
Va. 617. 

54. N.J.—Palmer v. Palmer, 39 A.2d 
438, 135 N.J.Eq. 516—Morristown 
Trust Co. V. Childs, 17 A.2d 559, 
128 N.J.Eq. 524—Commercial Trust 
Co. of New Jersey v. Millard, 193 
A. 814, 122 N.JEq. 290. 

55. Ky.—Trimble v. Hatcher's Ex'rs, 
173 S.W.2d 985. 295 Ky. 178, cer¬ 
tiorari denied Trimble v. Justice. 
64 S.Ct. 611, 321 U.S. 747, 88 L.Ed. 
1049. 

N.Y.—In re Kaufman's Estate, 10 N. 
ys.2d 616, 170 Misc. 436—In re 
Iselin’s Will, 41 N.Y.S.2d 808. 

58. Mass.—Ferguson v. Massachu¬ 
setts Audubon Soc., 65 N.E.2d 891, 
316 Mass. 436. 

N.J.—Fidelity Union Trust Co. v. 
Suydam, 6 A.2d 392, 125 N.J.Eq. 
458. 

R.I.—Hooker v. Drayton, 33 A.2d 206, 
69 H.I. 290, 150 A.L.R. 723. 

57. N.J.—Gaede v. Carroll, 169 A. 
172, 114 N.J.Eq. 624. 

58. N.Y.—In re Halle's Estate. 61 
N.Y.S.2d 376, 183 Misc. 858—In re 
Kalik’s Estate, 41 N.Y,S.2d 63, 179 
Misc. 872. 

‘‘Totten trust’’ 

N.Y.—In re Kalik’s Estate, supra. 
58, Conn.—Ericson v. Childs, 198 A. 

176, 124 Conn. 66. 116 A.L.R. 907. 
N.Y.—In re Brokaw’s Will, 69 N.E. 
2d 243, 293 N.Y. 656—Farmers’ 
Loan & Trust Co. v. Winthrop, 144 
N.E, 7G9, 238 N.Y. 488, certiorari 
denied Winthrop v. Farmers’ Loan 
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& Trust Co., 45 S.Ct. 225. 266 U.S. 
633, 69 L.Ed. 4 79—In re Hahday'e 
Estate, 53 N.Y.S.2d 934. 184 Misc. 
668—In re Berger’s Estate, 50 N. 
Y.S.2d 550, 183 Misc. 366. 

60. Mo.—Kahle v. Mississippi Val¬ 
ley Trust Co.. 156 S.W.2d 603. 

61. N.Y.—In re Voronoff’s Estate, 
217 N.Y.S. 349. 127 Misc. 440. 

62. N.Y.—In re Lord’s Estate, 183 
N.Y.S. 131, 112 Misc. 304, 

63. N.Y.—In re Greenvvald's Estate, 
53 N.Y.S.2d 937. 

Pa.—In re Williamson’s Estate, 
Orph., 61 Montg.Co. 24 2. 

64. N.J.—Commercial Trust Co. of 
Now Jersey v. Kohl, 24 A.2d, 809, 
131 N.J.Eq. 233. 

65. N.Y.—In re Haliday’s Estate, 53 
N.Y.S.2d 934. 184 Misc. 668. 

66. U.S.—U. S. V. Warren R. Co., 
D.C.N.Y., 39 F.Supp. 135, reversed 
on other grounds C.C.A., 127 F.2d 
134. 

67. U.S.—American Newspapers v. 
U. S., D.C.N.y., 20 F.Supp. 385— 
Wilson & Co. V. U. S., Ct.CL, 15 F. 
Supp. 332. 

Mass.—Taylor v. Jones, 3 36 N.E. 382, 
242 Mass. 23 0. certiorari denied 
Jones V. Taylor, 43 S.Ct. 99, 260 
U.S. 742, 67 L.Bd. 491. 
action of offer 

An offer by the taxpayer to the 
government to pay taxes which 
would not otherwise be collectable 
from him does not ert'ate any con¬ 
tractual obligation on his part to 
pay where it appears that such of¬ 
fer was rejected.*—New England 
Southern Mills v. White, D.C.Mass*, 
11 F.Supp. 943. 

Obligation of club for members’ taaces 

In order that a club may be held 
primarily liable for unpaid taxes 
against Its members on dues or 
membership fees, the promise to 
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writing- but may be implied or inferred from the 
established facts and the conduct of the parties.®^ 
The respective liabilities of the parties as among 
themselves depends on the terms of the agree¬ 
ment,®^ and the fact that one of the parties has in 
fact paid taxes of the other on some occasions is 
not decisive.'^® A lessee will not be deemed to have 
covenanted to pay the income taxes of the lessor 
unless the obligation so to do is clearly and directly 
specified in the contract between them.'^l 

A private agreement purporting to relieve one 
party of the obligation to pay a tax, and to place 
the obligation on another, cannot operate so as to 


§ 778 

foreclose the government of its right to collect the 
tax from any party liable therefor 

§ 778. Interest 

As a general rule. Interest Is chargeable on overdue 
taxes from the date the taxes were due to the date of 
payment, the purpose being to compensate the govern¬ 
ment for the delay. Under the federal statutes, the 
running of interest may sometimes be stopped by the 
filing of a waiver of restrictions against assessment and 
collection of the tax. 

In general, interest is chargeable on overdue tax- 
es'^3 notwithstanding the taxpayer has acted in good 
faith,the interest being intended to compensate 
the government for the delay in payment of the 
tax.*^® Interest is chargeable against a party liable 
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pay the taxes must be founded on 
new consideration moving to the 
club, it must be beneficial to the 
club, and it must be such that club 
assumes an independent duty of pay¬ 
ment irrespective of liability of mem¬ 
bers.—In re Midvale Golf & Country 
Club. D.C.N.Y.. 22 F.Supp. 266. 

68. U.S.—Wilson & Co. v. U. S., Ct. 
CL, 15 P.Supp. 332. 

69. U.S.—U. S. V. Warren K. Co., C. 
CA.N.y.. 127 F.2d 134. 

Mich.—Boggs V. Tobin, 262 N.W. 

272, 272 Mich. 392. 

Validity of tax 

In an action by the purchaser of 
bank stock against the seller on a 
written agreement rendering the 
seller liable for a portion of taxes 
assessed against the bank, it will 
be assumed that the federal ofilcers 
did their duty and that a tax as¬ 
sessed by them against the bank was 
a legal obligation of the bank.— 
Schneider v. Athey, 262 P. 680, 128 
Okl. 280. 

70. U.S.—U. S. V. Warren R. Co., D. 
C.N.y,, 39 F.Supp. 135, reversed 
on other grounds, C.C.A., 127 F.2d 
134. 

71. U.S.—U. S. V. Warren R. Co., 
C.C.A.N.y.. 127 F.2d 134. 

72. tJ.S.—Thompson’s Estate v. C. 
1. R., C.C.A., 123 F.2d 816. 

73. U.S.—U. S. V. Los Angelos Soap 
Co., C.C.A.CaL, 163 F.2d 320—U. S. 
V. Globe Indemnity Co., C.C.A.N.Y., 
94 F.2d 676, certiorari denied 
Glob© Indemnity Co. v. U. S., 58 
S.Ct. 1047, 304 U.S, 675, 82 L.Ed. 
1538-—Standard Oil Co. v. Mc¬ 
Laughlin, C.C.A.CaL, 67 F.2d 111, 
certiorari denied 54 S.Ct, 640, 292 
U.S, 631, 78 L.Ed. 1486, rehearing 
denied 54 S.Ct. 7 13, 292 U.S. (505. 
78 L.Ed. 1457—Hughson v. V. S„ 
C.C.A.CaL, 59 F.2d 17, cortiomri 
denied 53 S.Ct. 82, 287 U.S. 630, 77 
L.Ed, 546—U. S. v. Maryland Cas¬ 
ualty Co., C.C.A.IIL, 49 F.2d 556, 
certiorari denied Maryland Cas¬ 
ualty Co. V. U. B., 62 S.Ct, 24, 284 


U.S. 645, 76 L.Ed. 548—U. S. v. 
Puller. D.C.Pa., 42 P.2d 471—Saw¬ 
yer Tanning Co. v. C. J. O’Keefe 
Shoe Co., D.C.Mass., 23 F.2d 717— 
California Electric Co. v. U. S., 57 
F.Supp. 957, 102 Ct.CL 497—Signal 
Gasoline Corporation v. U. S., D.C. 
CaL, 46 P.Supp. 276—Burris v. U. 
S., D.C.DeL, 7 P.Supp. 636. 

Pa.—Edgmont Tp. School Dist. v. 

Hoopes, Com.PL, 32 Del.Co. 202. 
Interest as part of tax 

(1) The general rule is that a tax 
and the interest thereon are to be 
treated as constituting a single lia¬ 
bility.—Big Diamond Mills Co. v. U. 
S.. C.C.A.Minn., 51 F.2d 721—West¬ 
ern Maryland Ry. Co. v. U. S., D.C. 
Md., 23 F.Supp. 554. 

(2) The provision of the Internal 
Revenue Code, 26 U.S C.A. § 891, and 
similar statutes, directing that in¬ 
terest tax deficiencies shall be col¬ 
lected as a part of the tax is pro¬ 
cedural only and intended merely to 
facilitate the collection of the tax. 
—In re Chambers’ Estate, 64 N.Y.S. 
2d 88. 

Acceptance of principal 

The fact that the government has 
accepted payment of the principal of 
overdue taxes does not of Itself pre¬ 
vent it from subsequently claiming 
interest.—U. S. v. Globe Indemnliy 
Co., D.C.N.Y., 17 F.Supp. 838, af¬ 
firmed, C.C.A., 94 F.2d 576, certio¬ 
rari denied Globe Indemnity Co. v. 
U. S., 68 S.Ct. 1047, 304 U.S. 675, 82 
L,Ed. 1538. 

Payment by fiduciary of interest on 
estate tax 

Under theory that estate tax is 
a toll appropriated by sovereign as 
of time of owner's death and that 
only balance of property passes by 
will or intestate laws, Interest actu¬ 
ally earned on toll can be paid to 
.sovereign by fiduciary wiUiout 
wronging or withholding any right 
from beneficiary of estate.—In re 
iiyle's Estate, 10 N.Y.S.2d 597, 170 
Misc. 460, opinion supplemented 12 
N.Y,B.2d 337» 171 Mlsc. 201. 
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Necessity of demand 

Under the Revenue Act of 1918 § 
250(e), providing for the allowance 
of interest where the tax remains 
unpaid for ten days after notice and 
demand by the collector, an allow¬ 
ance of interest was held precluded 
where there was no demand made 
on the taxpayer as required by the 
statute.—American Propeller & Man¬ 
ufacturing Co. V. U. S., Ct.CL, 67 S. 
Ct. 521, 300 U.S. 475, 81 L.Ed. 751. 

74. U.S.—Owens v. C. I. R., C.C.A., 
125 F.2d 210, certiorari denied 62 
set. 1308, 316 U.S. 704, 86 L.Ed. 
1772, rehearing denied 63 S.Ct. 24, 
317 U.S. 704, 87 L.Ed. 662—Jack- 
son Furniture Co. v. McLaughlin, 
C.C.A.CaL, 85 F.2d 606—Crown 
Willamette Paper Co. v. McLaugh¬ 
lin. C.C.A.CaL. 79 F.2d 662—Car- 
nill V. Lederer, D.C.La., 24 P.2d 
447. 

Cliauge in statutory interpretation 
Whore taxpayer filed Income tax 
returns in conformity with interpre¬ 
tation placed on statute by internal 
revenue bureau, and thereafter bu¬ 
reau adopted new interpretation, 
pursuant to which taxpayer’s income 
was substantially increased and de¬ 
ficiency assessment was imposed, 
taxpayer was liable for interest from 
date prescribed for payment of tax 
to date of assessment of deficiency. 
—Pricss V. U. S., D.C.Wash., 42 F. 
Supp. 89. 

Voluntary payment of additional tax 

A taxpayer who filed an amended 
return and paid additional tax due 
was held liable for interest on the 
additional tax, notwiihst'andlng the 
amended return was filed voluntarily 
and the additional payment made 
before any examination and audit of 
the returns by the commissioner.—> 
Union Pac, R. Co. v. Bowers, C.C.A. 
N.Y., 24 F.2d 788, certiorari denied 
49 S.Ct, 9, 278 U.S. 601, 73 L.Ed, 530. 

75. U.S,—Owens v. C. 1. R., C.C.A., 
125 F.2d 2i0, certiorari denied 62 
S.Ct 1308, 316 U.S. 704, 80 L.Ed. 

I 1772, rehearing denied 63 S.Ct, 24, 
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as a transferee,*^6 and also against the transferee of 
a transferee.'^Ordinarily, interest on taxes is to 
he computed from the date the taxes were due,*^^ 
hut this rule is not invariableAn invalid tender 
of payment will not stop the running of interest.^® 
The amount of interest to be paid in any given case 
varies, of course, with the amount of the principal 
of the overdue taxes.^^ In this connection, an 
overpayment by the taxpayer must be credited as 
of the date when the overpayment was made,^^ and 
no interest is chargeable against the taxpayer after 
the full amount of the tax has been covered by the 
crediting of an overpayment.^^ Where deficiencies 
and overpayments for several years are involved, 
it has been held proper in computing interest to 
consider the earliest deficiencies satisfied by the 
earliest overpayments:^^ 

Waiver as terminating running of interest. Un¬ 
der the Internal Revenue Code, 26 U.S.C.A. § 292, 
and similar statutes, a taxpayer can stop the run¬ 
ning of interest on certain taxes by filing a waiver 
of restrictions as to assessment and collection of the 


taxes.^® A waiver cannot be filed, so as to stop the 
running of interest, before ascertainment of a de¬ 
ficiency;^^ but the taxpayer is not required to 
await a final determination by the commissioner be¬ 
fore filing the waiver, ^nd he may file after there 
has been a preliminary determination or tentative 
ascertainment of a deficiency.^^ A waiver to stop 
the running of interest under the statute must be a 
clear, unequivocal, and decisive act of the taxpayer 
amounting to an estoppel on his part to contest fur¬ 
ther the determination of the commissioner.S9 

§ 779. Period and Taxes Covered by Pay¬ 
ments 

fn general, tax payments are to be applied In ac¬ 
cordance with the intent of the taxpayer; but an er¬ 
roneous application of a payment may be ratified by the 
taxpayer. 

The period for which a tax payment is made de¬ 
pends on the intention of the taxpayer, to be ascer¬ 
tained from all the relevant facts and circumstanc- 
es.9® A direction by the taxpayer that a payment 


317 U.S. 704, 87 L.Ed. 662. 

Interest as not a penalty see infra § 
969. 

Delay resulting* from re determination 
of deficiency 

A taxpayer cannot seek redeter- 
mination and review of deficiency 
in Income tax, enjoy the delay, and 
when unsuccessful he heard to say 
that interest should not be exacted. 
—Owens V. C. I. B,, supra. 

76. U.S.—U. S. V. Garbutt, C.C.A. 
Wyo., 35 F.2d 924—U. S. v. Fisher, 
D.C.Mich., 57 F.Supp. 410. 

D.C.—Buzard v. Helvering-, 77 F.2d 
391, 64 App.D.C. 268. 

Liability of transferees see supra § 
771. 

77. U.S.—Robinette v. C. I. R., C. 
C.A., 139 F.2d 286, certiorari de¬ 
nied 64 S.Ct. 1155, 322 U.S. 745, 
88 L.Ed. 1677, rehearing- denied 64 
S.Ct. 1283, 322 U.S. 772, 88 L.Ed. 
1597. 

Establishment of liability 

Where commissioner proved that 
subtransferee received assets in ex¬ 
dess of amount of tax deficiency, he 
made out a prima facie case for re¬ 
covery of taxes and interest to ex¬ 
tent of amount received, and burden 
of going forward to show value of 
excess received then rested on sub¬ 
transferee, and, in absence of show¬ 
ing that excess was less than amount 
of accrued interest, award of inter¬ 
est at statutory rate of accrual could 
not be disturbed.—Robinette v. C. I. 
R., supra. 

78. U.S.—Owens v. C. I. R., C.C.A., 
126 F.2cl 210, certiorari denied 62 
S.Ct. 1308, 316 U.S. 704, 86 L.Ed. 
1772, rehearing denied 63 S.Ct. 24, 


317 U.S. 704, 87 L.Ed. 562—U. S. 
V. Globe Indemnity Co., C.C.A., 94 
F.2d 576, certiorari denied Globe 
Indemnity Co. v. U. S., 58 S.Ct. 
1047, 304 U.S. 576, 82 L.Ed. 1538— 

U. S. V. Garbutt, C.C.A.Wyo., 35 
F.2d 924—In re South Coast Co., 
D.C.La., 22 F.Supp. 652. 

Prom time of ctefa-ult 

U.S.—Harrison v. U. S., 20 Ct.Cl. 175. 

79. Delay caused by negligence of 
department of revenue 

Where a tax debtor was willing 
and ready to pay the tax, had funds 
set aside for that purpose, was only 
awaiting advice from the govern¬ 
ment as to the amount, and made 
that fact known to the agents of the 
government, but subsequent delay in 
payment ensued because of over¬ 
sight or negligence of the revenue 
department in failing to take action, 
it was held inequitable to require 
payment of interest accruing after 
the lapse of a reasonable period.— 
In re South Coast Co., D.C.La., 22 
F.Supp. 662. 

80. U.S.—Leach v. C. I. R., C.C.A., 
50 F.2d 371. 

81. Estate tax deflcieucy on which 
interest was payable was held to be 
the difference between the net tax 
payable as shown in the return and 
as finally determined by the commis¬ 
sioner of internal revenue.—Clark v, 
U. S., D.C.N.J., 30 F.Supp. 599, af¬ 
firmed, C.C.A, 108 F.2d 1011. 

82. U.S.—^Huwe v, Ohmor Fare Reg¬ 
ister Co., C.C.A.Ohio, 61 F,2d 721. 

83. U.S.—Tuba Consol. Gold Fields 

V. U. S., D.C.Mass., 6 F.Supp. 381. 

84. U.S.—^Aluminum Co. of Amer¬ 
ica V. U. S., CtCl., 30 F.Supp. 676, 
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opinion supplemented 32 F.Supp. 
767. 

85. U.S.—Moore v. Cleveland Ry. 
Co., C.C.A.Ohio, 108 P.2d 666—Roos 
V. U. S., CtCL, 31 F.Supp. 144. 
Suf0Lcieucy of filing 

The delivery of waiver by taxpay¬ 
er to revenue agent was 'a “filing” 
thereof with commissioner within 
statute stopping running of Interest, 
since revenue agent was subordinate 
of commissioner so that receipt of 
waiver by agent was receipt thereof 
by commissioner; and subsequent 
transmission and actual filing were 
merely administrative details.— 
Moore v. Cleveland liy. Co., C.C.A. 
Ohio, 108 F.2d 666. 

8©. U.S.—Moore v. Cleveland Ry. 

Co., supra. 

87. U.S,—Moore v. Cleveland Ry. 

Co., supra—Roos v. U. S., Ct.CL, 
31 F.Supp. 144. 

88. U.S.—Moore v. Cleveland Ry. 

Co., C.C.A.Ohio, 108 F.2d 666. 

Field audit 

The filing of waiver by taxpayer 
after audit made in the field, to ex¬ 
tent that deficiencies are ascertained 
by such audit, stops running of in¬ 
terest on the thirtieth day after fil¬ 
ing of waiver.—^Moore v# Cleveland 
Ry. Co., supra. 

89. U.S.—Atlantic Coast Line R. Co, 
V. U. S., CtCl, 46 F.2d 446. 

90. U.S.—American Hide & Leather 
Co. V. U. S,. Ct.Cl, 62 S.Ct. 164, 
284 U.S. 343, 70 L.Ed, 33l, amend¬ 
ed 62 S.Ct 207, 284 U.S. 698, 76 
L.Ed. 614, conformed to, Ct.Cl, 68 
F.2d 1080—Lion Coal Co, v. An¬ 
derson, C.O.A.Utah, 62 F.2d 326. 
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be applied to taxes dxie far a particolar year may be 
revoked or modified before the application of the 
payment has been made.®^ A taxpayer may, by his 
conduct, ratify an erroneous application by the col¬ 
lector of internal revenue of payments which have 
been made.92 determining the period covered by 
a payment, the court may consider the returns 
which the taxpayer filed, even though such returns 
mistakenly embraced a period which did not coin¬ 
cide with the period for which a return was pre¬ 
scribed.^ 3 Where a taxpayer on the fiscal year 
basis erroneously makes his return for the calendar 
year, overpayment resulting therefrom for a partic¬ 
ular year has been held properly applied as pay¬ 
ment in advance on account of taxes for the ensu¬ 
ing fiscal year.^^ 

«§ 780. Operation and Effect of Payment in 
General 

Payment of a tax constitutes a discharge, or, in the 
'Case of a partial payment, a discharge pro tanto, of all 
persons from liability to the government for the tax. 

Payment of taxes by a proper person ordinarily 


constitutes a complete discharge of all persons from 
liability to the government for such taxes,or, in 
the case of a payment in part, a partial discharge 
to the extent of the payment.^® The stamp issued 
in payment of special taxes is merely a receipt for 
the tax; it is not a license and cannot afford any 
protection to the holder from prosecution for do¬ 
ing business in violation of state or local laws.^*^ 

§ 781. Subrogation and Contribution 

A person who, not acting voluntarily, pays the taxes 
of another or pays more than his share of taxes owed 
by himself and another, ordinarily may have recovery 
over against the other. A mere volunteer, however, is 
not entitled to be subrogated to the rights of the gov¬ 
ernment. 

A person who, not acting voluntarily, pays taxes 
for which another is legally or equitably liable or¬ 
dinarily is entitled to recover the amount thereof 
from the other.^^ In the case of federal estate tax¬ 
es, if distribution of the estate is made before pay¬ 
ment of the tax, and a distributee than pays more 
than his share, he can compel contribution from 
those whose shares would have been reduced if the 


Payments lield properly applied 

(1) Generally.—W. H. Hill Co. v. 
•C. I. R., C.C.A., 64 F.2d 606, certio¬ 
rari denied W. H. Hill Co. by Union 
Guardian Trust Co. v. Helvering:, 64 
•S.Ct. 126, 290 U.S. 691, 78 L.Ed 695 
—Eastman ICodak Co. v. U. S., Ct. 
Cl., 34 F.Supp. 1019, 

(2) Where a taxpayer who owed 
taxes for three years sent a payment 
which was insufficient to cover all 
the unpaid taxes, but did not give 
any direction as to how the payment 
should be applied, it was held proper 
for the collector to sati.sCy two ac¬ 
counts in full and apply the balance 
■on the third, notwithstanding: the 
latter account was for a year prior 
to one of the other accounts,—Lion 
Coal Co. V. Anderson, C.C.A.XJtah, 62 
F.2d 326. 

Transfer to stispense account 

Where taxpayer paid additional 
income taxes for a particular year 
'On collector's demand, collector was 
not authorized to chang’O his books 
almost two years later and transfer 
amount paid to suspense account to 
be later refunded as cxce.$s pay¬ 
ment because of determination by 
commissioner of overassessment for 
subsequent year.—Pacific Coast Bls- 
suit Co. V. U. a. Ct.CL, 19 F.Supp. 
645, certiorari denied 68 S.Ct. 64, 302 
U.S. 729, 82 Ij.m. 663. 

'»1. U.S.—Standard Oil Co. (Indiana) 
V. U. S., CtCL, 6 F.Bupp. 976, mo¬ 
tion overruled 7 F.Supp. 301, cer¬ 
tiorari denied 66 S.Ct. 116, 293 V. 
S, 699, 79 L.Ekl. 692. 

U.S.—Lion Coal Co, v. Anderson, 
C.aA.Utah, 62 F.M 326. 

4T 


93. U.S.—American Hide & Leather 
Co. V. U. S., Ct.Cl., 52 S.Ct. 164, 
284 U.S. 343, 76 L.Ed. 331, amended 
52 S.Ct 207, 284 U.S. 698, 76 L. 
Ed. 514, conformed to, Ct.Cl., 68 
F.2d 1080. 

Intent to pay tax on all income for 
calendar year 

The fact that a taxpayer made a 
calendar year return and correspond¬ 
ing tax payment, although the fiscal 
year of the taxpayer ended June 30, 
disclosed an intention to pay the tax 
on all income received during the 
calendar year.—^American Hide & 
Leather Co. v. U. S., supra. 

94. U.S.—^American Hide & Leather 
Co. V. U. S., supra—Rosenstadt & 
Waller v. U. S., Ct.Cl., 7 F.Supp. 
287. 

Division In halves held improper 
Where taxpayer, required to make 
return for fiscal year ending June 
30, erroneously filed calendar year 
return and paid taxes accordingly, 
payment could not be applied one 
half to first half, and other half to 
remaining half, of year.—American 
Hide & Leather Co. v. U. S., CtCl., 
52 S.Ct 164, 284 U.S. 343, 76 L.Ed. 
331, amended 62 S.Ct 207, 284 U.S. 
698, 76 L.Bd. 614, conformed to, Ct 
a., 58 F.2d 1080. 

95. H.a—Nebel v. Hebei, 28 S.E.2d 
207, 223 N.C. 676. 

96. U.S.—^Amtorg Trading Corp. v, 
Higgins, P.C.N.T., 68 ItSupp. 66, 
reversed on other grounds, C.C.A., 
160 F.2d 536. 

97. U.S.—^Pervear v, Massachusetts, 
Mass., 6 Wall 475, 18 L.Ed. 608. 

83 C.J. P 322 notes 31-33, 
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98. U.S.—Buhl V. Kavanagh, C.C.A. 

Mich., 118 P.2d 315. 

Recovery by one spouse against an- 
otlier 

A spouse who is compelled to pay 
the tax owed equally by both spous¬ 
es may recover from the other 
spouse half the amount so paid.— 
Page V. Podol, 41 P.2d 167, 4 Cal.App. 
2d 229. 

Recovery by warehouse 

An internal revenue bonded ware¬ 
house, which under a bond was re¬ 
quired by government to pay the 
tax on spirits when they were de¬ 
stroyed in transit, could recover 
amount of tax from owner.—Los 
Angelos Warehouse Co. v. American 
Distilling Co., 139 P.2d 641, 22 Cal, 
2d 402, certiorari denied American 
Distilling Co. v. Los Angeles Ware¬ 
house Co., 64 S.Ct. 205, 320 U.S. 790, 
88 L.Ed. 476. 

Trustee-mortgage as volunteer 

The trustee-mortgagee of an in¬ 
solvent tax debtor is not a stranger 
or volunteer in paying the debtor's 
taxes, and, on payment, is subro¬ 
gated to the same preference in the 
distribution of the assets of the 
debtor that the government would 
have had.—Foulke v. C. Pardee 
Works, D.C.N.X, 35 F.Supp. 734. 

Inverse order of alienation doc- 
trine is applicable in case of indi¬ 
vidual seeking subrogation to tax 
lien.—I^’idoUty & Casualty Co. of 
New York v. Massachusetts Mut. 
Life Ins. Co., aaAN.a, 74 TM 
881. 
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tax had been paid before distribution^ or, if the en- 
tire estate has not been distributed, he can obtain 
contribution from the part still undistributed 
and, under this rule, even in cases in which the tax 
is collected after distribution, the net result is to 
make the final impact of the tax the same as though 
the tax had first been taken out of the estate before 
distribution,! Where the personal representative of 
decedent made only a partial payment on account of 
the federal estate tax, and the amount of the unpaid 
balance was substantial, it was held that payment 
by others of the pro rata amount of the tax due by 
them could not be compelled until the representa¬ 
tive paid the total tax due.2 

A transferee who has been compelled to pay more 
than his pro rata share of taxes owed by his trans¬ 
feror is entitled to contribution from other trans- 
ferees.2 The right of a stockholder transferee to 


contribution arises under the general law and does 
not differ from that of any other person who has 
paid more than his fair share of a common bur¬ 
den,^ and in order that he may recover, the stock¬ 
holder must prove both that there was a common 
burden of debt and that he has, as between himself 
and the others, paid more than his fair share of the 
common obligations.^ However, his right to sue 
for contribution does not depend on a prior deter¬ 
mination that the others are liable.® 

One who acts as a mere volunteer in paying the 
taxes of another is not entitled to be subrogated to 
all the rights of the government against the tax 
debtor.7 A party may, by voluntary agreement or 
release, preclude himself from asserting against 
others that he has been compelled to bear more than 
his share of taxes collected by the government.® 


XIX. COLLECTION 


A. IN GENERAL 


§ 782. In General 

Congress has power to enact laws for effecting the 
collection of taxes, and the federal government has power 
to enforce collection out of property of the taxpayer. 

Congress may make all laws proper for carrying 
into effect its powers with respect to the collection 
of taxes.^ The statutes governing the collection of 


taxes are broad and comprehensive,!® and the gov¬ 
ernment loses no right with respect to collection ex¬ 
cept as provided by statute.!! 

The federal government has plenary power over 
the property of taxpayers for the purpose of col¬ 
lecting taxes,!^ and under the statutes governing 
collection of taxes it has been held that congress 


99. XJ S.—Rlgg^s V. Del Drag-o, N.T., 
63 S.Ct. 109, 317 XJ.S. 96, 87 L.Ed. 
106, 142 A.L.R. 1131. 

Pa.—In re Mellon's Estate, 32 A.2d 
749, 347 Pa. 520. 

1. U.S.—Riggs V. Del Drago, N.T„ 
63 S.Ct. 109, 317 U.S. 95, 87 L.Ed. 
106, 142 A.L.R. 1131. 

2. N.T.—In re Graham’s Estate, 49 
N.Y.S.2d 508. 

3. U.S.—Phillips-Jones Corporation 
V. Parmley, Pa., 58 S.Ct. 197, 302 

U. S. 233, 82 L.Ed. 221. 

La.—Carpenter v. Cox, App., 186 So. 
863. 

N.C.—Nebel v. Nebel, 28 S.R2d 207, 
223 N.C. 676. 

Tex.—Ellis V. Johnson, Clv.App., 38 

S.W.2d 625. 

Liability of transferees see supra 
§ 771. 

4- U.S,—Phillips-Jones Corporation 

V. Parmley. Pa., 68 S.Ct 197, 302 
U.S. 233, 82 L.Ed. 221. 

Immaterial chaiig-e in terminology 
A stockholder seeking such relief 
cannot avoid application of rules 
which govern the granting of such 
relief, merely by making an Imma¬ 
terial change in terminology used. 
—St. Lewis V. Morrison, D.CJECy., 60 
P.Supp. 670. 


I Personal defenses 

In an action by a stockholder 
transferee against other stockhold¬ 
ers, every defendant may set up any 
defense personal to him.—Phillips- 
Jones Corporation v. Parmley, Pa., 58 

5. Ct 197, 302 U.S. 233, 82 L.Ed. 221. 
5- U.S.—Phillips-Jones Corporation 

V. Parmley, supra. 

Necessity of actual payment 

The right to contribution, although 
inchoate, is not complete so as to 
be enforceable until there has been 
an actual payment of the common 
obligation for which contribution is 
asked.—St Lewis v. Morrison, D.C. 
Ky., 60 F.Supp. 670. 

6. U.S.—Phillips-Jones Corporation 
V. Parmley, Pa., 58 S.Ct. 197, 302 
U.S. 233, 82 L.Ed. 221. 

7. U.S.—Foulke v. C. Pardee Works, 
D.C.N.J., 35 F.Supp. 734. 

8» U.S.—Bankers Trust Co. v. Flor¬ 
ida East Coast Car Ferry Co., C. 
C.A.Fla., 92 I^2d 460. 

Pa.—In re I^arker's Estate, 34 A.2d 
614, 348 Pa. 211. 

9. U.S.—Wickwire v. Reinecke, Ill., 
48 S.Ct 43, 275 U.S. 101, 72 L.Ed. 
184—U S. V. Di Santo, D.C.Ohio, 
20 F.Supp. 264, adlrmed, C.C.A., Dl 
S'anto V. U. S., 93 F.2d 948, certio- 
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I rari denied 58 S.Ct 829, 303 U.S. 
662, 82 LEd. 1121—U. S. v. City 
of New York, D.C.N.Y., 12 F.Supp. 
169, reversed on other grounds, C. 
C.A., 82 F,2d 242—Nicol v. Ames, 
C.C.Ill., 89 F. 144, afUrmed 19 S. 
Ct 622, 173 U.S. 509, 43 L.Ed. 786. 
Assessment not necessary 

Tax need not be assessed to be 
collected legally.—Muir v. U. S., Ct. 
Cl., 3 P.Supp. 619. 

10 . U.S.—Citizens State Bank of 

Barstow, Tex., v. Vidal, C.C.A.N. 
M., 114 F.2d 380—Metropolitan 

Life Ins. Co. v. U. S., C.C.A.Mich., 
107 P.2d 311, certiorari denied 60 
S.Ct. 978, 310 U.S. 630, 84 L.Ed. 
1400—Cannon v. Nicholas, C.C.A. 
Colo., 80 F.2d 934. 

11. U.S.—Rockland & Rockport 
Lime Corporation v. Ham, D.C.Me,, 
38 F.2d 239. 

12. U.S.—Metropolitan Idfe Ins. Co. 
V. U. S.. C.C.A.Mich., 107 F.2d 311, 
certiorari denied 60 S.Ct 978, 310 
U.S. 630, 84 L.Ed, 1400. 

Effect of agreement of creditors of 
taxpayer 

An agreement whereby creditors 
permitted corporate taxpayer to con¬ 
tinue in business, which permitted 
preferences among creditors but did 
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intended to subject to payment all of a taxpayer’s 
property, except that which is specifically exempt¬ 
ed. To warrant the levy and collection of a tax, 
the right in that regard must be reasonably clear, 
but the dijfhculty of computation does not, however, 
constitute a legal hindrance to collection,^^ nor does 
the fact that, as a result of changed conditions, 
taxes collected may not be paid over to the gov¬ 
ernmental entity designated as the recipient by the 
taxing statute.16 It has been held that the facts 
that an assessment has been declared invalid and 
that a refund has been made do not prevent the 
collection of a tax by the government after a sub¬ 
sequent assessment.!'^ Pursuant to the expressed 
view that equitable principles have application to 
tax problems, it has been stated that equitable and 
just results may be obtained in collection only if 
both the government and the taxpayer act in good 
faith and assume, and maintain a consistent posi¬ 
tion toward each other.!^ 

Method of collection. In general the method of 
collection prescribed by statute must be followed,!^ 
and a statutory method may not be used if it is ap¬ 
parent that such method does not apply to the par¬ 
ticular tax in question.20 The fact, however, that 
the commissioner of internal revenue has resorted 
to certain permissible methods in attempting to 


enforce the collection of taxes does not prevent him 
from using other lawful means for collection.^! In 
general the liability of a taxpayer to the govern¬ 
ment, as a debt, is subject to collection in the same 
way that other debts to the government are collecta- 

ble.22 

§ 783. What Law Governs 

The powers of congress and of the federal govern¬ 
ment with respect to the collection of taxes are not 
subject to the policy or laws of the states. 

No policy of the states may interfere with the 
power conferred on congress with respect to the 
collection of taxes, 22 and the federal government 
is not subject to state laws in the exercise of its 
plenary power over the property of taxpayers for 
the purpose of collecting taxes.^^ 

§ 784. Powers and Duties of Officers in Gen¬ 
eral 

The method of collection of taxes prescribed by 
statute is binding on collecting officers; the collector is 
an agent of the United States in making collection, but 
his duties In this regard are ministerial. 

The collection of taxes is solely within the prov¬ 
ince of the bureau of internal revenue, 25 and the 
method or system of collection prescribed by stat¬ 
ute is binding on collecting officers. 26 A collector 


not amount to a general assignment 
for benefit of creditors, was not bind¬ 
ing on the government with respect 
to the priority of creditors regard¬ 
ing funds as against a claim of the 
government for the collection of in¬ 
come taxes, where the government 
was not a party to the agreement. 
— U. S. V. National City Bank of Now 
York, D.C.N.Y., 32 F.Supp. 890. 

13. tJ.S.—Citisions State Bank of 

Barslow, Texas, v. Vidal, C.C.A. 
N.M., 114 F.2d 3S0~-Cannon v. 

Nicholas, C.C.A.Colo., SO F.2d 934. 

Income and excess profits taxes 
The rule stall'd in the text has 
been announced in connection with 
the statement of the rule that the 
government is not required to col¬ 
lect Income or excess profits taxes 
exclusively from the income or ex¬ 
cess profits by which such taxes are 
weasuriKl.—I^aschal v. Blioden, C.C. 
A.Ark„ 127 F.2d 398. 

14. U.S.—Minnesota Min. & Mfg. 
Co. V. WUlcuta, D.C.Mlnn., 2 1^. 
Supp. 789. 

15. U.S.—‘Boston & M. R, R. v. U. 
S., D.C.Mlnn., 23 F.2d 343, re¬ 
versed on other grounds, C.C.A., 
tJ.S. V. Xioston & Maine R. B., 33 
F.2d 890. 

16^ U.8.—Ijos Angeles Soap Co. v. 

Rogan, XXC.Ark., 14 F.Supp, 112. 

l7. U.S.-—I^aher Auto Spring Co. v. 
XT. S., Ct.CL, 5 F.Supp, 38. 


18. U.S.—Phipps V. C. I. R., C.C.A., 
127 F.2d 214, certiorari denied 
Phipps V. Helvering, 63 S.Ct. 38, 
317 U.S. 646, 87 L.Ed. 519. 

19. U.S.—Dreyfuss Dry Goods Co. 
V. Lines, D.C.La., 18 B\2d 611, re¬ 
versed on other grounds C.C.A., 
24 F.2d 29. 

Periods for collection. 

U.S.—Sprcckels Sugar Refining Co. 
v. McClain, Pa., 113 F. 244, 61 C.C. 
A. 201, reversed on other grounds 
24 S.Ct. 37G, 192 U.S. 397, 48 L.Ed. 
496. 

AfiUiated corporations 
U.S.—Hart Glass Mfg. Co. r. U. S., 
Ct.Cl., 48 F.2d 435, certiorari de¬ 
nied 62 S.Ct 039, 286 U.S. 656, 76 
L-Bd. 1290. 

20. U.S.~In re Archer, 1 F.Cas.No. 
606, 9 Ben. 427, 24 Int.XXev.Roc. 
110 . 

21. U.S.—U. S. V. Havnor, D.C.Iowa, 
21 b\Siipp. 985, reversed on other 
grounds, C.C.A., 101 F.2d 161. 

22. U.S.—Price v. U. S., N.Y., 46 
S.Ct 180, 269 U.S. 492, 70 L.Ed. 
873—U. S. V. Havnor, C.C.A.Iowa, 
101 F.2d IGl. 

23. U.S.—U. S. V. Snyder, X^a., 13 S. 
Ct 846, 149 U.S. 210, 37 L.Kd. 705 
—Metropolitan lAfe Ins. Co. v. U. 
8., aC.A.Mich., 107 F.2a 311, cer¬ 
tiorari denied 60 S.Ct 978, 310 U.S. 
630, 84 L.Bd. 1400—Nicol v. Ames, 
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C.C.Ill., 89 P. 144, affirmed 19 S.Ct 
522, 173 U.S. 609, 43 L.Ed. 786. 
Method held not to interfere with 
state law 

U.S.—Nicol V. Ames, supra. 

34. U.S.—Metropolitan Life Ins. Co. 
V. U. S., C.C.A.Mich, 107 F.2d 311, 
certiorari denied 60 S.Ct 978, 310 

U. S. 630, 84 L.Ed. 1400. 

Allocation of estate taxes 

The decision of a surrogate’s 
court allocating the federal estate 
taxes against the benefits under in¬ 
surance policies which were includ¬ 
ed in the gross estate for tax pur¬ 
poses could not affect the rights of 
the federal government to enforce 
payment of the total tax against any 
or all parts of the benefits included 
In the gross estate.—In re Rappa- 
port’s ICstate, 3 N.Y.S.2d 61G, 167 
Misc. 164. 

25. U.S—Cutting T. U. S., D.C.N.Y., 
26 X'.Supp. 686. 

26. U.S.—Dreyfuss I>ry Goods Co. 

V. Lines, D.C.La., 18 I’^.2d 611, re¬ 
versed on other grounds, C.C.A., 24 
1^.2d 29^—Spreckles Sugar Refining 
Co. V. McClain, 113 P. 244, 61 
C.C.A. 201, reversed on other 
grounds 24 S.Ct 376, 192 U.S. 397, 
48 L.XOd. 496. 

Rnles of s®*oretary of treasury 
U.S.—Westfall v. Shook, C.C.N.T., 
29 ir'.Cas.No.l7,448, 5 Biatchf. 883, 
6 Intltov.Xiec. $4. 
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of internal revenue acts as an agent of the United 
States in the collection of taxes, but his duties in 
this regard are ministerial,-^ and courts should be 
slow to hold that collecting agencies of the gov¬ 
ernment have overstepped the bounds of propriety 
in collecting the revenue, in the absence of direct 
and positive proof in that regard.^^^ 

The amount of a tax which has been assessed and 
duly certified to a collector becomes a charge 
against him for which he must account he is un¬ 
der a duty to enforce the collection of such tax,^^ 
and in this connection he has no discretion to revise 
or alter the assessment.^^ It has been held that the 
collector's authority to collect and to give a receipt 
for taxes, conferred by statute^ does not include 
authority to make general representations as to tax 
indebtedness.^^ 


47 C.J.S. 

Collection by Application of Overpay¬ 
ment 

a. In general 

b. Time for credit and overpayments and 
liabilities included 

c. Taxpayers and others affected 

a. In G-eneral 

Various statutes have authorized the collection of 
taxes due from a taxpayer by crediting against such 
taxes an overpayment of taxes made by such taxpayer. 

The Internal Revenue Code, 26 U.S.C.A. § 322 
(a), and similar statutes, have authorized the cred¬ 
iting of an overpayment of an income tax, or of an 
income, war-profits, or excess-profits tax, against 
any such tax or installment thereof then due from 
the taxpayer and the refund to him of any bal- 
ance.34 Such a statutory provision on the credit- 
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27. U.S.—^Wright & Taylor v. Lucas, 
D.C.Ky., 34 F.2d 328, affirmed, C. 
C.A., 45 P.2d 75, affirmed Graham 
V, Goodcell, 51 S.Ct. 186, 2S2 U.S. 
409. 75 L.Ed. 415. 

Powers, duties, and liabilities of col¬ 
lector of internal revenue general¬ 
ly see supra §§ 562-566, 

28. U.S.—Royal Indemnity Co. v. U. 
S., N.r., 61 S.Ct. 995, 313 U.S. 289, 
85 L.Ed. 1361, rehearing denied 62 
S.Ct. 52, 314 U.S. 708, 86 L.Ed. 
565—Moore Ice Cream Co. v. Rose, 
Ga., 53 S.Ct. 620, 289 U.S. 373, 77 
L.Ed. 1265—Harding v. Woodcock, 
Tenn., 11 S.Ct, 6, 137 U.S. 43, 34 
L.Ed. 680—Erskine v. Hohnbach, 
Wis., 14 Wall. 613, 20 L.Ed. 745— 
Arthur C. Harvey Co. v. Malley, 
C.C.A.Mass., 60 F.2d 97, motion de¬ 
nied 61 F2d 365, affirmed 53 S.Ct. 
426, 288 U.S. 415, 77 L.Ed. 866, 
motion denied 53 S.Ct. 656, 289 U.S, 
704, 77 L.Ed. 1461—U. S. v. Morns- 
dale Coal Co., U.C.Pa,, 46 F.Supp. 
356, affirmed, C.C.A., 135 P.2d 921, 
certiorari denied Morrisdale Coal 
Co. V. U. S., 64 S.Ct. 64, 320 U.S. 
756, 88 L.Ed. 451. 

Summoning* witnesses 
Collector of internal revenue has 
been held without power to summon 
witnesses and compel them to testify 
in aid of the collection of taxes as¬ 
sessed against a third party.—^Ras- 
quin V. Muccini, C,C.A-N.Y., 72 F.2d 
688 . 

29. U.S.—Duncan v. U. S., D.C.Ky., 
39 F.Supp. 962. 

Vacating summonses 
District court has been held to 
have power to vacate summonses 
wrongfully issued by a collector of 
internal revenue to witnesses com¬ 
manding them to appear and testify 
in proceedings relating to the col¬ 
lection of taxes assessed against a 
third party,—-Rasquin v. Muccini, C. 
C.A.N.Y., 72 F.2d 688. 


30. U.S.—^Anderson v. U. S., Ct.Cl., 
15 F.Supp. 225, certiorari denied 
58 S.Ct. 13, 302 U.S. 695, 82 L.Ed. 
537, rehearing denied 58 S.Ct. 133, 
302 U.S. 775, 82 L.Ed. 600. 

31. U.S.—Harding v. Woodcock, 
Tenn., 11 S.Ct, 6, 137 U.S. 43, 34 
L.Ed. 580—Erskine v. Hohnbach, 
Wis., 14 Wall. 613, 20 L.Ed. 745— 

U. S. V. Root, C.C.A.Tex., 62 P.2d 
385, certiorari denied Root v. U. S., 
53 S.Ct. 593, 289 U.S. 733, 77 L.Ed. 
1481. 

No discretion vested, in collector 
U.S.—Moore Ice Cream Co. v. Rose, 
Ga., 53 S.Ct. 620, 289 U.S. 373, 77 
L.Ed. 1265—U. S. v. Morrisdale 
Coal Co., D.C.Pa., 46 F.Supp. 356, 
affirmed, C.C.A., 135 F.2d 921, cer¬ 
tiorari denied Morrisdale Coal Co. 

V. U. S., 64 S.Ct. 64, 320 U.S. 756, 
88 L.Ed. 451. 

Effect of statute of limitations 

(1) Collector owes duty to press 
for collection of assessment not yet 
adjudicated uncollectable, even 
though assessment may in fact be 
barred by a statute of limitation.— 
U. S. V. Root, C.C.A.Tex., 62 F.2d 
385, certiorari denied Root v. U. S., 
53 S.Ct. 693, 289 U.S. 733, 77 L.Ed. 
1481. 

(2) It Is not within the province 
of the collector to pass on the effect 
of the statute of limitations; the 
commissioner of internal revenue 
alone is authorized to determine 
whether taxes have been barred, 
and, if not barred, whether over¬ 
payment should be credited.—Rout- 
zahn V. Reeves Bros. Co., C.C.A.Ohio, 
59 F.2d 916, certiorari denied Reeves 
Bros. Co. V. Routzahn, 63 S.Ct. 97, 
287 U.S. 650, 77 L.Ed. 662. 

Abatement of tax 

(1) Notwithstanding the claim of 
the collector for abatement of a tax 
as uncoilectable has been allowed by 
the commissioner of internal reve- 
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. nue, it is the duty of the collector 
I to use diligence to collect the tax 
if opportunity arises.—Kroyer v, U. 
S., Ct.Cl., 55 P.2d 495. 

(2) Pendency of tax abatement 
claim was held not to prevent collec¬ 
tor from proceeding to collect tax.— 
Gulf Stales Steel Co. v. U. S., C.C.A. 
Ala., 56 F.2d 43, affirmed 53 S.Ct. 
69, 287 U.S. 32, 77 L.Ed. 160. 

32. U.S.—Harding v. Woodcock, 
Tenn., 11 S.Ct. 6, 137 U.S. 43, 34 
L.Ed. 580—Haffln v. Mason, N.Y., 
15 Wall. 671, 21 L.Ed. 196—Er- 
sldne V. Hohnbach, Wis,, 14 Wall. 
613, 20 L.Ed. 745. 

Adding interest 

(1) Notwithstanding the commis¬ 
sioner of internal revenue had in¬ 
advertently omitted to add interest 
to a deficiency assessment of in¬ 
come taxes, the collector had no'^ 
right, on his own motion, to add in¬ 
terest to the amount assessed and 
to enforce collection of the amount 
so increased.—Crompton & Knowles 
Loom Works v. White, C.C.A.Mass., 
65 1^.2d 132, certiorari denied 64 S.Ct. 
89, 290 U.S. 669, 78 L.Ed. 678. 

(2) Where collector on his own. 
motion before limitation period ex¬ 
pired unauthorizedly collected inter¬ 
est inadvertently omitted from in¬ 
come tax deficiency assessment, in¬ 
terest assessment after limitation 
period was ineffectual to validate 
collection.—Crompton ^ Knowles 
Loom Works v. White, supra. 

33. U.S.—U. S, V. Globe Indemnity 
Co., C.C.A.N.Y., 94 F.2d 676. cer¬ 
tiorari denied Globe Indemnity Co, 
V. U. S., 68 S.Ct. 1047, 304 U.S. 676, 
82 L.Ed. 1638. 

34. U.S.^—A. G. Reeves Steel Const 
Co. V. Weiss, C.C.A.Ohio, 119 P.M. 
472, certiorari denied 02 S.Ct 181, 
314 U.S. 677, 86 L.Ed. 641—New 
River Co. v. U. S., Ct.Cl., 30 P. 
Supp. 239—^American Woolen Co. 
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ing of an overpayment of the tax is mandatory's 
and, it has been stated, is highly remedial.^S The 
commissioner of internal revenue alone has the 
power to make a final allowance of a credit,and 
there is a presumption that the commissioner, in 
compliance with the above statute, has credited an 
overpayment against taxes owed by the taxpayer 
for other years.s* The statutory provision was not 
intended to be exhaustive but only descriptive of 
particular instances in which credits are proper.^^ 
Under a stipulation authorizing the commissioner 
of internal revenue to collect a deficiency, the cred¬ 
iting of an overpayment for another year is one 
method of collection available to the commission¬ 
er.'*^ 

Cancellation or reversal of credit. In the absence 
of an account stated, a binding .agreement, or an 
estoppel, the commissioner of internal revenue may 
reverse or cancel a credit on a further finding that 
there was no overpayment^^ It has been held, how¬ 
ever, that the acceptance of money and the credit 
of an overpayment as complete payment of a defi¬ 
ciency may prevent the subsequent reversal of the 


credit.42 30 the commissioner may not set aside 
the application of an overpayment against certain 
taxes due and credit the overpayment against a de¬ 
ficiency for another year which has duly been dis¬ 
charged by an authorized and legal payment by the 

taxpayer.4 3 

b. Time for Credit and Overpayments and Lia¬ 
bilities Included 

Whether a particular overpayment of, or a liability 
for, a tax falls within the scope of a statute providing 
for a credit depends largely on the terms of the statute 
duly construed; and under various statutes, the crediting 
of an overpayment is not permissible until such over¬ 
payment has been ascertained and allowed. 

The statute providing for crediting an overpay¬ 
ment against an income, war-profits, or excess-prof¬ 
its tax, due from the taxpayer, discussed supra sub¬ 
division a of this section, does not define the time 
when set-offs are to be allowed,but, under the 
statute, the application of a credit is not permissible 
until the overpayment is ascertained and allowed, 
and the time of the credit is marked by some defi¬ 
nite administrative action and the date of the 


V. U. S., Ct.CL, 18 F.Supp. 783, mo¬ 
tion denied 21 F.Supp. 125, opinion 
adhered to 21 F.Supp. 1021, cer¬ 
tiorari denied 68 S.Ct. 1055, 304 U. 
S. 581, 82 L.Ed. 1544. Certiorari 
denied 68 S.Ct. 1054, 304 U.S. 681, 
82 L.Ed. 1544—Pioneer Rubber 
Mills V. U. S., D.C.Cal., 10 F.Supp. 
317. 

Refunding taxes collected see infra 
§§ 843-857. 

Purpose effect of statute iu greu^ 
oral 

(1) It has been stated that the 
purpose of such a statute Is to give 
the commissioner of internal reve¬ 
nue power to credit or refund over¬ 
payments even though no claim for 
a refund is filed by the taxpayer.— 
Western Maryland Ry. Co. v. U. S., 
D.C.Md., 23 F.Supp. 554—Fox v. Ed¬ 
wards, C.C,A.N.Y., 287 F. 669. 

(2) It has also been stated that 
it was intended by the statute to 
mitigate the burdens of taxpayers 
assessed with additional or deficien¬ 
cy taxes when such taxpayers have 
overpaid their taxes for other years, 
and also to simplify settlements be¬ 
tween the government and its tax¬ 
payers.—A. G. Reeves Steel Const. 
Co. V. Weiss, C.C.A.Ohio, 119 F.2d 
472, certiorari denied 62 S.Ct. 181, 
314 tr.S. 677, 86 L.Ed. 641. 

35. E.S.—tJ, S. V. Woolner Distilling 

Co., D.C.in., 52 F,2d 606, affirmed, 
C.C.A., Woolner Distilling Co. v. 
U. S., 62 F.2d 228—York Safe & 
Dock Co, Y. U, S., CtCl., 40 F.2d 
148, certjkjrarl denied 61 S.Ct 21, 
282 tr.S. 839, 76 L.m, 746—Olds 
& Whipple V, U CtCi, 22 F, 


Supp. 809—^American Woolen Co. v. 
U. S., CtCl., 18 F.Supp. 783, mo¬ 
tion denied 21 F.Supp. 125, opinion 
adhered to 21 F.Supp. 1021, certio¬ 
rari denied 68 S.Ct 1055, 304 U.S. 
681, 82 L.Ed. 1544. Certiorari de¬ 
nied 68 S.Ct 1054, 304 U.S. 681, 82 
L.Ed. 1544. 

36. U.S.—A. G. Reeves Steel Const 
Co. V. Weiss, C.C.A.Ohio, 119 F.2d 
472, certiorari denied 62 S.Ct. 181, 
314 U.S, 077, 86 L.Ed. 641. 

37. U.S.—Standard Oil Co. (New 
Jersey) v. U. S., CtCl., 10 F.Supp. 
650, certiorari denied 66 S.Ct. 113, 
29G U.S. 597, 80 L.Ed. 423. 

Powex of court 

In absence of appropriate action 
by commissioner of internal revenue, 
court did not have power to credit 
on deficiency an overpayment never 
ascertained or allowed by commis¬ 
sioner.—Silvorthau v. U. S., D.C. 
Conn., 26 F.Supp. 242. 

38. U.S.—A. G. Reeves Steel Const. 
Co. V. Weiss, C.C.A.Ohio, 119 F.2d 
472, ccirtiorarl denied 62 S.Ct, I 8 I, 
314 U.S. 077, 86 L.Ed, 641. 

39. U.S.—Lyeth v. Hocy, C.C.A.K.Y., 

l. 12 1^.2d 4, 130 A.L.R. 830. 

40. U.S.—A. S. Kroider Co. v. U. S., 
aC.A.ra., 94 F.2a 700. 

41. U.S.—Arthur C. Harvey Co. v. 
U. S., CtCh, 23 F’.Supp. 444, cer¬ 
tiorari denied 69 S.Ct 146, 305 U. 
S. 642, 83 I...Ed. 414, rehearing de¬ 
nied 69 S.Ct 241, 306 U.S. 673, 83 
L.Ed, 436 and rehearing denied 
69 S.Ct 1036, 307 U.S. 651, 83 L. 

m, 1630. 


Collection not barred 
The commissioner of internal 
revenue had a right to reverse 'a 
credit allowed against income taxes 
on the theory of an overpayment 
where the collection of the tax was 
not barred at the time he changed 
the entries,—American Woolen Co. 
V. U. S., Ct.Cl., 21 F.Supp. 1021, cer¬ 
tiorari denied 68 S.Ct 1056, 304 U.S. 
681, 82 L.Ed. 1644. 

42. U.S.—Western Wholesale Drug 
Co. V. U. S., D.C.Cal., 47 F.2d 770. 

43. U.S.—Liliby, McNeill & Libby 
V. U. S., CtCl., 9 F.Supp. 673. 

44. U.S.—Lyeth v. Hocy, C.C.A.N.Y., 
112 F.2d 4, 130 A.L.R. 830. 

45. U.S.—McEachern v. Rose, Ga., 
68 S.Ct 84, 302 U.S. 66 , 82 L.Ed. 
46—Lyeth v. Hoey, C.C.A.N.Y., 112 
F.2d 4, 130 A.L.R. 830—Silverthau 
V. U. S., D.C.Conn., 26 F.Supp. 242 
—Standard Oil Co. (Indiana) v. U. 
S., CtCL, 6 F.Supp. 976, motion 
overruled 7 F.Supp. 301, certiorari 
denied 66 S.Ct 116, 293 U.S. 599, 
79 L.Ed. 692. 

Error in notice to taxpayer with 
regard to the year of the tax against 
which an overpayment was credited 
may be disregarded in determining 
when credit was made, where error 
did not enter into the final settlement. 
—Standard Oil Co, (New Jersey) v. 
U. S., CtOh. 10 F.Supp. 660, certiora¬ 
ri denied 66 S.Ct 113, 296 U.S. 697, 
80 L,Ed. 423. 

46. U.S.—McEachern v. Rose, Ga., 
68 S.Ct 84, 302 U.S. 66 , 82 L.Ed. 
40 —Standard Oil Co. (New Jersey) 

I v, U. S., CtCL, 10 F,Supi>. 660, cei^- 
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allowance of the credit is the date when the com¬ 
missioner of internal revenue first signs the sched¬ 
ule of overassessments in approval of such sched¬ 
ule.'^ In the event of an appeal from the determi¬ 
nation of a deficiency, a credit against such defi¬ 
ciency may not be made until a decision affirming 
such determination has become final.'^s 

According to some cases, the words ^^then due,” 
as used in the statute to describe the income, war- 
profits, or excess-profits tax against which a credit 
may be made, do not refer solely to the time when 
the credit is made, and, with respect to a defi¬ 
ciency, such words refer to the time when the de¬ 
ficiency is first determined and found to exist by 

the commissioner, and not to the time when the 

decision of the tax court affirming the determina¬ 
tion of a deficiency has become final.^^ The pro¬ 
priety of applying an overpayment to a deficiency 


determined after such overpayment was made has 

been recognized.^^ 

The commissioner may select the deficiency or de¬ 
ficiencies on which an overpayment shall be applied 
under the statute where there are several deficien¬ 
cies to which the overpayment may properly be ap¬ 
plied,and, if otherwise permissible, the credit may 
be made either against a tax liability for a year pri¬ 
or to that for which overpayment was made,^^ or 
against a tax liability for a subsequent year.^S 
assessment of a tax, which, while erroneous, is pre¬ 
sumptively proper, furnishes a sufficient legal basis 
for a credit against such tax under the statute.®^ 
The taxpayer cannot prevent the authorized credit¬ 
ing of an overpayment against a deficiency, under 
the statute, by a voluntary, attempted payment of the 
deficiency before the credit has actually been made,®'^ 
but a payment of a deficiency made on due notice 


tiorari denied 56 S.Ct. 113, 29 6 TJ. 
S. 597, 80 L.Ed. 423. 

47. U.S.—McEachern v. Rose, Ga., 
58 S.Ct. 84. 302 U.S. 56, 82 L.Ed. 
46—Consolidated Paper Co. v. U. 
S., Ct.Cl.. 59 P.2d 281, motion de¬ 
nied 1 F.Supp. 858, certiorari de¬ 
nied 53 S.Ct. 506, 288 U.S. 615, 77 
L.Ed. 988. 

trader early statutes 

(1) Under earlier statutes the time 
of allowance of credit of an over¬ 
payment against a tax due was the 
date of approval by the commission¬ 
er of the schedule of credits pre¬ 
pared by the collector, showing the 
amount due the taxpayer, rather 
than the earlier date of the certifica¬ 
tion by the commissioner to the col¬ 
lector, of the schedule of overassess¬ 
ments,—McEachern v. Rose, Ga., 58 
S Ct. 84, 302 U.S. 66, 82 L.Ed. 46— 

R. H. Stearns Co. v. U. S.. Ct.Cl., 54 

S. Ct. 325, 291 U.S. 54, 78 L.Ed. 647— 
U. S. V. Swift & Co., CtCl., 51 S.Ct. 
202, 258 U.S. 468, 75 L.Ed. 464. 

(2) It was held, however, that en¬ 
tries made in an account, which were 
subsequently changed so as to al¬ 
ter the balance, could not be con¬ 
sidered final in determining the date 
of the allowance of a credit.—Stand¬ 
ard Oil Co. (New Jersey) v. U. S., 
Ct.Cl., 10 F.Supp. 550, certiorari de¬ 
nied 56 S.Ct. 113, 296 U.S. 697, 80 L. 
Ed. 423. 

48. D.O.—U. S. ex rel. Cole v. Hel- 
vermg, 73 F.2d 852, 64 App.D.C. 
35—McCarl v. U. S. ex rel. Le- 
land, 42 F.2d 346, 59 App.D.C. 362, 
certiorari denied U. S. ox rel. Le- 
land V. McCarl, 51 S.Ct. 30, 282 

U. S. 839, 75 L.Ed. 745. 

49. U.S.—Standard Oil Co. (Indiana) 

V. U. S., Ct.Cl., 5 F.Supp. 976, mo¬ 
tion overruled 7 F.Supp. 301, cer¬ 
tiorari denied 65 S.Ct, 116, 293 U. 
S. &99, 79 L.Ed. 692. 


50. U.S.—Standard Oil Co. (Indiana) 
V. U. S., Ct.Cl., 5 F.Supp. 976, mo¬ 
tion overruled 7 F.Supp. 301, cer¬ 
tiorari denied 55 S.Ct. 116, 293 U. 
S, 599, 79 L.Ed. 692. 

D.C.—U. S. ex rel. Cole v. Helvering, 
73 F.2d 852, 64 App.D C. 35—Mc¬ 
Carl V. U. S. ex rel. Leland, 42 P.2d 
346, 59 App.D.C. 362, certiorari de¬ 
nied U. S. ex rel. Leland v. McCarl, 
61 S.Ct. 30, 282 U.S. 839, 75 L.Ed. 
745. 

51. D.C.—U. S. ex rel. Cole v. Hel- 
vermg, 73 F.2d 852, 64 App.D.C. 35 
—McCarl v. U. S. ex rel. Leland, 
42 F,2d 346, 59 App.D.C. 362, cer¬ 
tiorari denied U. S. ex rel. Leland 
V. McCarl, 51 S.Ct. 30, 282 U.S. 839, 
75 L.Ed. 745. 

52. U.S.—Noyes r. U. S., C.C.A.Cal., 
65 P.2d 870—New River Co. v, U. 
S, CtCL, 30 F.Supp. 239. 

Betermination with regard to appli¬ 
cation before determination, of 
deficieiLcy 

The authority of the commission¬ 
er to determine that an overpayment 
would be applied to deficiencies for 
other years, even though the amount 
of such deficiencies has not actually 
been determined, has been recognized. 
—Tull & Gibbs V. U. S., C.C.A.Wash., 
48 F.2d 148. 

Appeal from determination of de¬ 
ficiency 

The commissioner may withhold 
out of a determined overpayment an 
amount sufilcient to cover an assert¬ 
ed deficiency, until the final deter¬ 
mination of a deficiency.—U. S. ex 
rel. New River Co. v. Morgenthau, 
105 P.2d 60, 70 App.D.C. 171, cer¬ 
tiorari denied 60 S.Ct, 93, 308 U.S. 
577, 84 L.Ed. 484—U. S. ex rel. Col© 
V. IXelvcring, 73 TPM 862, 64 App.D.C. 
35—McCarl v. U. S. ex rel. Leland, 
42 F.2d 346, 69 App.D.C, 362, certio¬ 
rari denied U. S. ex rel. Leland v. 
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McCarl, 51 S.Ct. 80, 282 U.S. 839, 75 
L.Ed. 745. 

Contrary view 

The statute has been construed, 
however, to authorize a credit only 
against a tax which had been as¬ 
sessed prior to the overpayment, and 
not to permit the crediting of an as¬ 
certained and allowed overpayment 
against an inchoate tax liability not 
yet assessed, the view being taken 
that the statute does not permit the 
commissioner to retain the amount of 
an overpayment for eventual credit 
against a tax deficiency not yet as¬ 
sessed.—Silverthau v. U. S., D.C. 
Conn., 26 F.Supp. 24 2. 

53. U.S.—Standard Oil Co. (Indiana) 
v. U. S., Ct.Cl., 6 F.Supp. 976, mo¬ 
tion overruled 7 F.Supp. 301, cer¬ 
tiorari denied 55 S.Ct. 116, 203 U. 
S. 599, 79 L.Ed. 692. 

54. U.S.—U. S. V. Woolnor Distilling 
Co., D.C.Ill., 52 F.2d 666, afilrmed, 
C.C.A., Woolner Dustllling Co. v. U. 
S., 62 F.2d 228—Western Whole¬ 
sale Drug Co. V. U. S., D.C.CaL, 47 
F.2cl 770—Olds & Whipple v. U. S., 
Ct.Cl., 22 F.Supp. 809—Revere Cop¬ 
per & Brass V. U. S., Ct.CL, 3 F. 
Supp, 167. 

55. tr.S.—Lion Coal Co. v. Ander¬ 
son, aC.A.Utah, 62 F.2d 326— 
Staton Island Shipbuilding Co. v. 
U. S., Ct.Cl., 31 F.Supp. 166-—New 
River Co. v, U. S., Ct.Cl., 30 F. 
Supp. 239—Olds & Whipple v. U, 

S. , Ct.Cl., 22 F.Supp, 800. 

5G. U.S.—U. S. V. Botany Worsted 

Mills, C.C.A.N.J., 98 F,2d 880. 

57. U.S,—York Safe & Lock Co. v. 

U. S., CtCL, 40 P.2d 148, certiorari 
denied 61 £5.Ct. 21, 282 U.S. 839, 
76 L.Ed. 746—Eastman Kodak Co. 

T. U. S., Ct.CL, 34 F.Supp. 1019— 
Pacific Coast Biscuit Co. v. U. S., 
Ct.CL, 19 F.Supp, 646, certiorari 
denied 68 aCt 64, 802 U.a 729, 82 
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and demand may be sufficient to prevent the sub¬ 
sequent application of an overpayment as a credit 
against such deficiency over the objection of the 
taxpayer.^^ 

Credit against tax under invalid statute. The 
propriety of a credit against a tax imposed under a 
statute which subsequently is finally held to be in¬ 
valid, in a judicial proceeding, has been recognized 
under certain circumstances.In order, however, 
to permit the application of an overpayment to al¬ 
leged liability for the amount of a tax after the 
statute authorizing such tax has been duly declared 
unconstitutional, it must appear that such liability 
actually exists.^^ 

Limitation by lapse of time. A general provision, 
which has been embodied in the Internal Revenue 
Code, 26 U.S.C.A. § 3775 (a), and similar statutes, 
prevents the taxing authorities from crediting an 
overpayment against liability for an unpaid tax 


which has been barred by the running of the ap¬ 
plicable period of limitation,^! and this provision 
includes credits of overpayments of income tax in 
certain years against liability for such taxes for 
other years which is barred by limitations.®^ It 
has been held, however, that the prohibition is not 
confined to a credit against income, war-profits, or 
excess-profits taxes,and that it applies to a cred¬ 
it against liability for any tax which is barred by 
limitation,including liability for an estate tax.®^ 
According to some cases, the provisions of the stat¬ 
ute of limitations applicable to the collection of 
unpaid income, war-profits, or excess-profits taxes, 
contained in certain earlier statutes, precluded the 
crediting of an overpayment against- a tax which 
was barred by limitations,®® and various statutes 
providing for crediting overpayments against in¬ 
come, war-profits, or excess-profits taxes have im¬ 
posed an express time limit in that regard,®"^ 


Li.Ed. 563—Harnischfeger Corpora¬ 
tion V. U. S., 17 F.Supp. 205, 84 
Ct.Cl. 17—Eastman Kodak Co. v. 
U. S., 13 F.Supp. 435, 82 CtCl. 
504—Standard Oil Co. (Indiana) v. 
U. S., Ct Cl.. 5 F.Supp. 976, motion 
overruled 7 F.Supp. 301, certiorari 
denied 55 S Ct. 116, 293 U.S. 599, 
79 LEd. 692. 

D.C.—Lucas V. U. S. ex rel. Black- 
stone Mfg. Co., 45 F.2d 291, 59 
AppD.C. 389. 

58. U.S.—Pad He Coast Biscuit Co. 
V U. S., Ct.n., 19 F.Supp. 5-15, cer¬ 
tiorari denied 58 S Ct. 54, 202 U.S. 
729, 82 L.Ed. 563—Libby, McNeill 
& Libby v. U. S., Ct.Cl., 9 F.Supp. 
673. 

59- U.S.—John F. Squirea Co. v. U. 
S., Ct.Cl., 30 F.Supp. 708, certio¬ 
rari denied 60 S.Ct. 889, 309 U.S. 
689, 84 L.Ed. 1031. 

60. U.S —Standard Rico Co. v. U. 
S., Ct.Cl., 05 S.Ct. 145, 323 U.S. 
106, 89 L.Ed, 104. 

61. U.S.—McBachcrn v. Rose, Ga., 
58 S.Ct. 8t, 302 U.S. ‘56, 82 L.Ed. 
40—R. H. Stearns Co. v. U. S., Ct. 
CL, 54 S.Ct. 325, 291 U.S. 54, 78 
L.Ed. 64 7—Lyeih v. Iloey, C.C.A. 
'N.Y., 112 F.2d 4, 130 A.L.R. 830— 
A. S. Krdder Co. v. U. S., C.C.A. 
Pa., 94 F.2d 700—Charles A. Zahn 
Co. V. U. S., Cl.CL, 6 F.Supp. 317. 

CoUection after bar by limitation as 
ground for recovery of taxea paid 
see infra 5 865. 

Defense to action to recover taxes 
paid after lapse of period of limi¬ 
tation see infra 55 879-881. 
Purpose and ©Ifact of statute 

The policy of this provision is to 
stimulate voluntary payment of tax- 
08 by giving the taxpayer an imme¬ 
diate refund right free from th# dan¬ 
ger that it will be credited against a 
stale dodciency.—Weat Virginia Pulp 


& Paper Co. v. McElligott, D.C.N.T., 
40 F.Supp. 765. 

Recoverable payment 

The view has been taken, however, 
that a credit against liability for 
barred tax is not void under such 
provisions, unless payment in re¬ 
spect of such liability would be a re¬ 
coverable overpayment.—Arthur C. 
Harvey Co. v. Malley, D C.Mass., 52 
F.2d 885, amrrned, C.C.A, 60 F. 2 d 
97, motion domed 61 F.2d 365, af- 
armed 53 S Ct. 426. 288 U.S. 415, 77 
LEd. 866 , motion denied 53 S.Ct. 656, 
280 U.S. 704, 77 L.Ed. 1461. 

62. U.S.—American Light & Trac¬ 
tion Co. V. Harrison, C.C.A.IIL, 142 
F.2d 639, 154 A.L.R. 1042—Craw¬ 
ford V. Heiner, D.C.Pa., 23 F.Supp. 
240. 

Tax barred when overpayment made 
U.S.—McEarhern v. Rose, Ga., 58 S. 

Ct. 84, 302 U.S. 66 , 82 L.Ed. 46. 
Reopening claim for refund 

Whore credit of tax overpayment 
by taxpayer for 1922 against tax due 
by taxpayer for 1920 was made in 
1 929, more than five years after such 
amount had been paid, the only au¬ 
thority by which the commissioner 
could make the credit in January, 
1929, was by reopening refund claim 
theretofore died by taxpayer in 1927. 
—Blue Jay Lumber Co. v, U, S., Ct. 
CL, 27 F.Supp. 707. 

Bffect of credit 

Taxpayer's overpayment, credited 
to tax liability for another year, 
could not bo considered as overpay¬ 
ment on such other year's taxes, not¬ 
withstanding provisions of the Rev¬ 
enue Act of 1928 § 609, relative to 
erroneous credit after expiration of 
period of limitation.—American 
Steam Conveyor Corporation v. U. 
B., CtCL, 10 l^.Supp, 671, certiorari 
denied 56 S.Ct llS, two cases, 296 U. 
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S. 599, 80 L.Ed. 424— Rosenstadt & 
Waller v. U. S., Ct.Cl., 7 F.Supp. 287. 
Case not within statute 

The credit by commissioner of in¬ 
ternal revenue in 1921 for overpay¬ 
ment of Income tax for the year 1918 
did not come within any of the cate¬ 
gories of credits declared to be v 6 id 
by the Revenue Act of 1928 § 609, 
dealing with credits after periods of 
limitation, and was regarded as a 
valid final closing of accounts be¬ 
tween the government and the tax¬ 
payer so far as the overpayment of 
the 1918 tax was concerned.—U. S. v. 
Botany Worsted Mills, C.C.A.N.J., 98 
F.2d 880. 

Other provisions construed 
U.S —United Motors Corporation v. 
U. S., DC.NY., 44 F 2 d 407—Staten 
Island Shipbuilding Co v. U. S., 
Ct.CL, 31 F.Supp. 166—Sugar Run 
Coal Mining Co., D.C.Pa., 21 F. 
Supp. 3 0—Ihonocr Rubber Mills v. 
U. S., D.C.CaL, 10 F.Supp. 317. 

83. U.S.—Lyeth v. Hoey, C.C.A.N. 

y., 112 F.2d 4, 130 A.L.R. 830. 

64. U.S.—Lyeth v. Hoey, supra. 

65. U.S.—Lyeth v. Hoey, supra. 
Credit of income tax overpayment 

Th© statute prevents the credit of 
the overpayment of an income tax 
against any liability for an estate 
tax for which (he income taxpayer 
might be liable ‘Where liability for 
the estate tax Jls. barred by limita¬ 
tions.—Lyeth ‘vc* Hoey, supra. 

66 . U.S.—C. t "A V. U. S. Refrac¬ 
tories Corporation, C.C.A., 64 F.2d 
69—Brady v. U. S., D.C.Mass., 24 
F,2d 205”—Peerless Paper Box Mfg. 
Co. V. Eoutzahn, D.C.Ohio, 22 F. 
2d 469. 

67. U.S.—Silvftrthau v. U. D.C 
I j::tonn., 26 F.Supp. J42. 
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The taxpayer may estop himself, or waive the 
right, to assert that liability for a tax has been 
barred by limitation so as to prevent the making 
of a credit.^* 

c. Taxpayers and Others Affected 

Some statutes do not authorize in general the credit 
of an overpayment against a tax due from one other than 
the taxpayer who made the overpayment. 

The statute discussed supra subdivision a of this 
section, providing for crediting an overpayment 
against an income, war-profits, or excess-profits 
tax, due from the taxpayer, does not authorize the 
crediting of an overpayment against taxes due from 
any taxpayer other than the one making the over¬ 
payment,69 and, according to some cases, the rule 
applies with re'Spect to credits of overpayments, by 
an affiliated corporation, against taxes due from a 
corporation.'^^ case, however, of an erroneous 
declaration of an overassessment and a refund in 
favor of a subsidiary corporation instead of the 
parent corporation, the overpayment may properly 
be credited against a tax due from the parent cor¬ 
poration for another year,^^ and, where, in case of 
a consolidated return, the tax is paid by one of the 
corporations involved which has no taxable income, 
it is permissible, under some circumstances, to al¬ 
low an overpayment to the corporation so paying 
for the amount paid and to credit such overpayment 
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against the tax due from another corporation in¬ 
cluded in such return.'^^ 

It has been held that the amount of an overpay¬ 
ment of his individual income tax by a member of 
a partnership may be credited against an excess- 
profits tax due from such partnership,and that 
it is permissible to apply an overpayment, to which 
the transferee of the taxpayer is equitably entitled, 
to deficiencies for other years for which the trans¬ 
feree is liable as transferee.'^^ A taxpayer may 
authorize the crediting of an overpayment by him 
against the tax liability of another taxpayer.*76 xhe 
reversal or revocation of a credit of an pverpay- 
ment against a tax of a taxpayer other than the 
one who made the overpayment is not permissible 
over the objection of the taxpayer who made the 
overpayment, where the credit was made pursuant 
to a binding agreement between the commissioner 
and the taxpayer who made the overpayment.'^® 

§ 786. Collection by Corporations and Others 

Various statutes have Imposed the duty of collecting 
internal revenue taxes in certain cases on Individuals or 
entitles other than the officers on whom the duty of col¬ 
lection is usually imposed. 

Various statutes have made provision for deduct¬ 
ing and withholding by individuals or entities, from 
payments or indebtedness due from such individu¬ 
als or entities to taxpayers, of an amount for taxes 
imposed by the federal government.'^'^ Provisions 
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68. TJ.S.—R. H. Stearns Co. v. IT. S., 
CtCL, 54 S.Ct. 32-5, 291 U.S. 64, 78 
ILi.Bd. 647—Ralston Purina Co. v. 
XJ. S., CtCl., 68 P.2d 1065, certio¬ 
rari denied 53 S.Ct. 594, 2S9 U.S. 
732, 77 L.Ed. 1481—Kieckhefer v. 
V. S., CtCl., 8 F.Supp. 734’-Naum- 
keag Steam Cotton Co. v. U. S., 2 
F.Supp. 126, 76 CtCl. 687, certio¬ 
rari denied 53 S.Ct 694, 2i89 U.S. 
749, 77 L.Bd. 1495. 

Circumstances showingf waiver or es¬ 
toppel 

(1) Request by taxpayer to have 
overpayment credited.—Arthur C, 
Harvey Co. v. U. S., Ct.Cl., 23 F.Supp. 
444, certiorari denied 69 S.Ct 145, 
305 U.S. 642, 83 L.Ed. 414, rehearing: 
denied 59 S.Ct. 241, 30'5 U.S. 673, 83 
L.Ed. 436, and rehearing’ denied 69 
S.Ct 1035, 307 U.S. 651, !83 L.Ed. 
1630. 

(3) Action of goyernment to col¬ 
lect deficiency tax assessment with¬ 
held at s-pecifle request of taxpayer. 
—Newport Co. v. U. S., B.C.Wis., 34 
F.Supp, 688. 

(3) Receipt of refund by the tax¬ 
payer, with full knowledge that it 
was determined by applying a credit 
of part of the overpayment to the 
deficiency.—^A. S. Kreider Co. v, U. 
a, C.C.A.Pa., U F.2d 700. 


69. U.S.—-Hart Glass Mfg. Co. v. U. 

S., CtCL, 48 F.2d 435, certiorari 
denied 52 S.Ct 639, 286 U.S. 556, 
76 L.Ed. 1290—Philadelphia Rapid 
Transit Co, v. U. S., Ct.Cl., 10 F. 
Supp. 591, certiorari denied U. S. 
V. Wilson, 57 S.Ct 507, 300 U.S. 
664, 81 L.Ed. 872—Ford Motor Co. 
V. U. S., CtCl., 9 F.Supp. 590. 

D.C.—^Continental Oil Co. v. Helver¬ 
ing, 100 F.2d 292, 69 App.D.C. 236. 
Overpayment by lessee of taxpayer 
U.S.—Philadelphia Rapid Transit Co. 
V. U. S., Ct.Cl,, 10 F.Supp. 691, cer¬ 
tiorari denied U. S. v. Wilson, 57 
S.Ct 607, 300 U.S. 664, 81 L.Ed. 
872. 

Husband and wife 
Where husband made income tax 
payment on joint return from com¬ 
munity funds, commissioner proper¬ 
ly applied part of amount paid by 
husband to individual tax of wife 
after husband and wife had made 
separate returns showing that hus¬ 
band had made overpayment on his 
individual return.—^Lattimore v. U. 

S., OtCL, 12 F.Supp. 895. 

70. U.S.—Hart Glass Mfg. Co, v. U. 

S., C.C.A.Ind., 118 F.2d 828—Hart 
Glass Mfg. Co. V. U. S., CtCl., 48 
F,2d 435, certiorari denied 52 S.Ct 
639, 2*86 U.S. 566, 76 L.Ed. 1290. 
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Rejection of corporation os affiliate 
U.S.—Dorrance v. Phillips, O.C.A.Pa., 
86 F.2d 660. 

71. U.S.—Blue Jay Lumber Co. v. 

U. S., CtCl., 27 F.Supp. 707. 

72. U.S.—Combined Industries v. XJ. 

S., CtCl, 1-6 F.Supp. 349. 

73. U.S.—Hefferman r. Alexander, 
D.aOkL, 48 F.2d 855. 

74. U.S.—Brier Hill Steel Co. v. U. 

S., 46 F.Supp. 209, 96 Ctqi. 294. 

75. U.S.—Baube v. U. S., CtCl, 69 
F.2d 842, motion overruled and 
opinion supplemented and adhered 
to 1 F.Supp. 771, affirmed 63 S.Ct 
697, 289 U.S. 367, 77 L.Ed. 1261— 
Klotz V, U. S., CtCl, 9 F.Supp. 618. 

76. U.S.—Claire v, U. S., CtCL, 34 
F.Supp. 1009. 

77. U.S.—Philadelphia Sc R. R. Co- 

V. Barnes, C.C.Pa., 19 F.Cas.No.ll,- 
087, 12 Int.Rev.Rec. 112, reversed 
Barnes v. Philadelphia R. R, Co., 17 
Wall 204, 21 L.Ed. 644—Galm v. U. 

S., 39 CtCl 65. 

Mass.—Suter v, Jordan Marsh Co., 
113 N.E. 580, 225 Mass. H, 

Mo.—Elliott V. Winn, 264 S.W. 191, 
306 Mo. 105, certiorari denied Winn 
V. Elliott, 45 S.Ct 100, m U.S. 621, 
69 iL.Ed. 472, 
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of the Internal Revenue Code, 26 U.S.C.A. §§ 143 
(b), 144, and similar provisions, applicable to in¬ 
come taxes, have required the deduction and with¬ 
holding from various items payable to certain non¬ 
resident aliens or to certain foreign corporations,'^^ 
but these provisions do not apply to payments made 
to such aliens or corporations in the purchase of 
personal propertyJ^ 

The person who acts as collecting agent of the 
United States with respect to admission taxes, un¬ 
der statutory provisions of the type contained in 
the Internal Revenue Code, 26 U.S.C.A. §§ 1710, 
1715, has been regarded as a debtor to the United 
States and not as a bailee with respect to the taxes 
collected.^® An incorporated board which is in 
control of athletic events at a state university and 
which, with the acquiescence of the university fiscal 


authorities, acts as collecting agent with respect to 
admission taxes is under a duty to account for the 
money collected as taxes.^^ 

§ 787. Rights and Liabilities as to Taxes Un¬ 
collected 

The so-called '‘abatement” of a tax as uncollectable, 
made by the commissioner of internal revenue, does not 
prevent collection If the tax should become collectable. 

The so-called '^abatement'* of a tax as uncollecta¬ 
ble, made by the commissioner of internal reve- 
nue ,^2 Qn the application or claim of a collector of 
internal revenue,(^oes not relieve the taxpayer 
from liability for the tax and does not prevent col¬ 
lection if the tax should become collectable, but it 
may be sufficient to discharge the collector from lia¬ 
bility to pay over a tax with which he has been 
charged.® 4 


B. DISTRAINT. 


§ 788. In General 

The government has the right to collect Its internal 
revenue by a summary proceeding, such as distraint, 
without interference by state law, and property dis¬ 
trained for taxes is irrepleviable. 

Broadly speaking, distraint is an executive proc¬ 
ess by which the right to sei 2 e and take property 
for the payment of taxes is exercised.®^ The right 
of the United States to collect its internal revenue 
by a summary administrative proceeding such as 
distraint has long been settled,®® and generally such 
right may not be interfered with by state laws.®'^ 
A taxpayer may not resist the collection of tax by 
distraint although the tax itself is barred by limi¬ 


tation.®® A judgment creditor of the taxpayer can¬ 
not challenge a tax collector’s seizure.®® 

While compliance with statutory requirements is 
ordinarily essential to the validity of distraint pro¬ 
ceedings,®® the validity of a warrant for distraint 
is not affected by mere misnomer and clerical er¬ 
ror.®! Real estate may be seized under distraint 
without going on the premises by indorsing a de¬ 
scription of the same on the writ.®2 The service 
on a bank of a warrant for distraint, notice of levy 
and notice of tax lien and demanding payment of 
the deposit balance, is the proper procedure by 
which to effectuate a levy on the taxpayer’s bank 
account;®® but where, at the time of the service 


78. U.S.—De Nobill Cigrar Co. v. C. 
I. R., C.C.A., 143 F.2d 436—General 
Aniline & Film Corporation v. C. I. 
R., C.C.A., 130 F.2d 769—Bank of 
America, Nat. Tnist & Savingrs 
Ass'n V. Anglim, C.C.A.Cal., 138 F. 
2d 7. 

Mo.—-Flliott V. Winn, 264 S.W. 301, 
30*5 Mo. 105, certiorari denied Winn 
V. Elliott, 45 .set. 100, 266 U.S. 
621, 69 L.Ed. 472. 

79. U.S.—General Aniline & Film 
Corporation v. C, I. E., C.C.A., 139 
F.2d 759, 

D.C.-—C. I. R. V. Celaneae Corp. of 
America, 140 F.2d 330, 78 U.S.App. 
D.C. 2.02. 

80. U.R.—U. a V. Johnston, N.T., 
45 S.Ct. 496, 268 U.S. 220, 69 L.Ed. 
925. 

81. XT.S.—U. S. V. First Capital Nat. 
Bank of Iowa City, C.C.A.lowa, 89 
F.2d 116. 

82. U.S.—Sucar Run Coal Mining 
p;. V. U. S., D.C.Pa., 21 F.Supp. 10. 


Abatement as relief against assess¬ 
ment in general see supra § 695. 

83. U.S.—Kroyer v. U. S., Ct.Cl., 55 
F.2d 495—TMoneer Rubber Mills v. 
U. S., D.C,Cal., 10 F.Supp. 317, 

Natiiro and purpose of “abatement*” 
The “abatement’' referred to in the 
text is an entry for departmental 
purposes in clearing the books.— 
Kroyer v. U. S., Ct.Cl., F.2d 495— 
Pioneer Rubber Mills v. U. S., D.C. 
Cal., 10 F.Supp. 317. 

84. U.S,—Sugar Run Coal Mining 
Co. V. U. S., D.C.I>a., 21 F.Supp. 10. 

85. U. a— Mason v. Rollins, C.C.Ill., 
16 F.Cas.No.9252, 2 Bi^s. 99. 

80 . U.a— Phillips V. C. I. R., 51 S. 
Ct. 608, 283 U.S. 589, 76 L.Ed. 1289 
—U. S. V. Long Island Drug Co., 
D.C.N.Y., 29 F.Supp. 737, reversed 
on other grounds, C.C.A., 11^ It*.2d 
983. 

Under common law, the “process 
of distraint” was a summary nonju¬ 
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dicial remedy which was confined to 
the right to seize chattels and hold 
them in pledge for the underlying 
obligation of the owner, and the 
process included no power of sale.— 
U. S. V, /Etna Life Ins. Co. of Hart¬ 
ford, Conn., D.C.Conn., 46 F.Supp. 30. 

87. U.S.—Kyle V. McGuirk, C.C.A. 

Pa., 82 F.2d 212. 

33 C.J. p 358 note 30 [b]. 

80. U.S.—U. S. V. American Ex¬ 
change Irving Trust Co., D.C.N.T., 
43 F.2d 829. 

89. U.S.—Ungar v. Higgins, D.C.N. 
T., 27 F.Supp. 904. 

90. U.S.—Lion Coal Co. v. Anderson, 
C.C.A.Utah, 62 B\2d 326. 

91. U.S.—Routzahn v. Petroleum 
Iron Works Co. of Ohio, C.C.A. 
Ohio, 66 F.2d 938. 

92. U.S.—U. S. V. Hess, C.C.Or., 26 
F.Cas.No.t5.358, 5 Sawy. 633, 26 
Int.Rev.Rec. 201, 240. 

9a U.S.—U. fl, V. Bank of U. 0., D. 
C.N,T., 6 F.Supp. 948. 
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of distraint warrant, the depositor was indebted to 
the bank on a demand note, the bank is entitled, as 
against the government, to apply the deposit bal¬ 
ance in the reduction of the note.^4 

Under the statute relating to the collection of the 
liability of a taxpayer’s transferee for his trans¬ 
feror’s income tax delinquency, the tax is assessed 
against the transferee and distraint is to collect the 
tax from him.^s 

Payment of a deficiency assessment may be com¬ 
pelled by distraint,but compliance with the statu¬ 
tory conditions precedent to the collection of such 
an assessment is necessary-^"^ Hence, in accordance 
with the provisions of the Internal Revenue Code, 
26 U.S.C.A. § 272 (a), and similar statutes, until 
the commissioner sends proper notice of final de¬ 
termination of the deficiency to the taxpayer by 
registered mail and the period fixed by the statute 
for the taxpayer to appeal from such determination 
has elapsed, the collector cannot validly distrain.^s 
If the tax collector proceeds to collect the tax ille¬ 
gally by distraint, the taxpayer can recover the 
amount seized,but recovery will be denied if the 
tax is admittedly due and the taxpayer’s refusal to 
pay is based merely on failure to receive the stat¬ 
utory notice of the decision of the commissioner of 
internal revenue.^ Where the tax court reviews the 
commissioner’s determination of a tax deficiency, 
no distraint may be had until its decision becomes 
final.^ 


Remedies against distraint. Although replevin 
will not lie for property distrained under the au¬ 
thority of the revenue laws,^ the owner is left free 
to bring any other proper action to determine the 
ownership and possession of the property.^ Since 
distrained property is in the custody of the law 
within the terms of the statute giving federal courts 
jurisdiction thereof, a federal court has jurisdic¬ 
tion in a proper case to quash the warrant of dis¬ 
traint,^ notwithstanding the statute prohibiting suits 
to restrain assessment or collection of tax, where 
the court was not called on to determine the va¬ 
lidity of the assessment but only to determine that 
the property was not subject to seizure.^ A bond 
given to release a distress warrant will be enforced 
according to its terms. 

§ 789. Power and Duty to Distrain 

A collector of interna! revenue or his deputy has the 
power, in the event of neglect or refusal of a taxpayer to 
pay the taxes assessed, to collect them by distraint and 
sale of the delinquent's property, but he is under no 
duty to exercise such authority immediately on delin¬ 
quency in payment. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§§ 3690-3717, and similar statutes, where a person 
neglects or refuses to pay taxes assessed, a collector 
of internal revenue or his deputy, after notice and 
demand, has the authority to collect such taxes by 
distraint and sale of the delinquent’s property.^ The 
collector may avail himself of such remedy even 


1‘aymeiit under protest 

Where, under distraint warrant, 
deputy collector undertook to levy on 
hink account of taxpayer's trans¬ 
feree, whereupon bank’s officer deliv¬ 
ered cashier’s check to transferee's 
officer, who gave it to deputy, trans¬ 
action was payment under protest, 
not unlawful distraint.—Lion Coal 
Co. V. Anderson, C.C.A.Utah, 62 F.2d 
325. 

94. U.S—U. S. V. Bank of U. S., D. 
C.N.Y., ’5 F.Supp. 942. 

95. U.S.—Lion Coal Co. r. Anderson, 
C.C.A.Utah. 62 F.2d 32'o. 

93. U.S.—Jenkins v. Smith, D.C. 
Conn., 21 F.Supp. 433, reversed on 
other grounds, C.C.A., 99 F.2d 827. 
Transferee 

The liability of a transferee of 
property of a taxpayer, in respect of 
income tax of such taxpayer, is sub¬ 
ject to collection, under same provi¬ 
sions and limitations as in case of a 
deficiency in taxpayer's income tax. 
—U. S. V. Fisher, B.C.Mich., 67 F. 
Supp. 410. 

97. U.S.—Jenkins v. Smith, D.C. 

Conn., 21 F.Supp, 433, reversed on 
other grounds, O.C.A., 99 F.2d >827. 


98. U.S.—Heinemann Chemical Co. 
V. Heiner, C.C.A.Pa., 92 F.2d 344. 

Notice of deficiency tax assessment 
generally see supra § 605. 
Defective notice 

If the taxpayer protests the de¬ 
cision, a notification by the commis¬ 
sioner in an unregistered letter that 
the protest was rejected is not a final 
determination that will authorize a 
subsequent distraint, since it is not 
a final decision from which the tax¬ 
payer can appeal.—Heinemann 
Chemical Co. v. Heiner, supra, 

99. U.S.—^Heinemann Chemical Co. 
V. Heiner, supra. 

1. U.S.—Heinemann Chenaical Co. v. 
Heiner, supra. 

2. U.S.—C. L R. V. Kilpatrick’s Es¬ 
tate, C.C.A., 140 P.2d <887. 

3. U.S.~Rothensies v. Ullpian, C.C. 

A.Pa., 110 P.2d 590—Long v. Ras¬ 
mussen, D.C.Mont., 281 F. 236— 
Brice v. Elliott, C.C,Pa., 4 P.Cas. 
No.l,S54, 22 Int.Rcv.Rec. 206— 

Treat v. Staples, C.C.Mo., 24 F.Cas* 
No. 14,16 2, Holmes, 1. 

4. U.S.—Long V. Rasmussen, B.C. 
Mont., 281 P. 236. 

a. U.S.—Rothensies v. Ullman, C.O. 
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A.Pa., 110 P.2d 500—Long v. Has- 
mussen, D.C.Mont., 2Sl F. 236. 
Quashal not required 

The statute directing the dissolu¬ 
tion of attachment issued on a proc¬ 
ess instituted in a federal court, 
where a contingency occurs under 
which attachment would be dis¬ 
solved on like process Instituted in a 
state court, is Inapplicable to dis¬ 
traint proceedings and does not re¬ 
quire the quashal of a distraint war¬ 
rant.—Kyle V. McGuirk, C.C.A,Pa., 82 
F.2d 212. 

Appeal from order of quashal 

If, on the quashal of a warrant of 
distraint for a husband's taxes, is¬ 
sued against the joint bank account 
of husband and wife, the Lax collec¬ 
tor fails to obtain a suspension of 
the order and the money is with¬ 
drawn from the account, his appeal 
from the order of quashal is moot 
and must be dismissed.—Rothensies 
V. Ullman, C.C.A.Pa,, 110 F.2d 690. 

6. U.S,—Rothensies t. Ullman, su¬ 
pra. 

7. U.S.—Walsh r. Price, D.C.N.Y., 84 
F.2d 57. 

a U.S.—Bull V. U. S., CtCb, 66 S.Ot 
696, 296 tr.S, 247, 79 L.Ed. 1421— 
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where there are conflicting- liens on the taxpayer's 
property, and he is not confined in such case to the 
remedy of a suit in equity.^ Taxes can be collect¬ 
ed by distraint and by suit on a bond at the same 
time.^^ Distraint is applicable to the enforcement 
of special tax liens,such as the lien for estate 
taxes,which may be enforced by seizure and sale 
under distraint where, at the time the lien attached, 
the property belonged to the one liable to pay the 
tax.^2 So-called taxes under the national prohi¬ 
bition statutes have been held collectable by dis¬ 
traint proceedings to the extent that they were in¬ 
tended as revenue measures,^^ but not to the extent 
that they were primarily penalties and not taxes.^S 

With respect to the collector's power and duty to 
distrain, the assessment lists constitute his warrant 
to collect and he has no authority to question the 
validity of the assessment.^6 However, it does not 
follow as a matter of course that, because the tax 
is not paid immediately at the time which the stat¬ 
ute fixes as the date at which it is due, it is imme¬ 
diately collectable by process of distraint.^7 xhe 
power to distrain is given a collector in aid of his 
duty to use diligence in the collection of taxes and 


he is under no duty to exercise the power instan- 
ter.^S An officer serving a legally issued warrant 
for distraint for taxes may exact a waiver of limi¬ 
tations and technical objections as a condition to 
postponement of sale.^^ 

§ 790. Property Subject to Distraint 

AH of the real and personal property of the taxpayer 
which is not specifically exempted is subject to destraint, 
even though such property is in the possession of a 
third person. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§§ 3690, 3700, and similar statutes, distraint is au¬ 
thorized of goods, chattels, or effects, including 
stocks, securities, bank accounts, and evidences of 
debt,20 and of real estate,21 but this list of distrain- 
able property is not exclusive,22 and broadly speak¬ 
ing, all of the taxpayer’s property, of every kind, 
is subject to distraint,22 unless specifically exempted 
by federal law.^^ It has been held, however, that 
it was not intended that all forms of incorporeal 
property not susceptible of physical seizure should 
be subject to distraint and, except as otherwise 
provided in the statute, the personal property sub¬ 
ject to distraint is limited to corporeal property.^® 


U. S. V. Morris & Essex R. Co., 
C.C.A.N.Y., 135 F.2d 711, certiorari 
denied Morris & E R. Co. v. Dela¬ 
ware. L. & \V. R. Co., 64 S.Ct. 61, 
320 U.S. 754, S8 L.Ed. 44 9—U. S. v. 
Penn Mut. Life Ins. Co., D.C.Pa., 
44 F.Supp. 801, affirmed. C.C.A., 130 
F.2d 495, 142 A.L.R. 888—U. S. v. 
Canfield, D.C.Cal., 29 F.Supp, 734. 
33 C.J. p 3’58 note 30. 

Statutory limitation on collector’s 
power to collect is a limitation on 
his power to distrain,—Jenkins v. 
Smith, C.C.A.Conn., 99 F.2d 827. 
ElTect of consolidation 

Executive processes competent to 
collect income taxes from corpora¬ 
tion before consolidation were equal¬ 
ly competent to collect from new 
consolidated corporation,—C, I. R. v. 
Oswej^o Falls Corporation, C.C.A., 71 
F.2d 673. 

9, U.S.—-Blacklock v. U. S., Ct.CL, 

28 S.Ct. 228, 208 U.S. 75, S2 L.Ed, 
396. 

Bill in equity to enforce lien see su¬ 
pra § 766. 

la U.S.—Harding* v. Woodcock, 
Tenn., 11 S.Ct. 6, 137 U.S. 43, 34 
L.Ed. 680. 

33 C.J. p 359 note 41. 

XI, U.S.—Rosenberg v. McLaughlin, 
C.C.A.Ca]., 66 F.2d 271, certiorari 
denied Rosenborg y. Lewis, 64 S. 

.Ct. 132, 290 U.S. m, 7« L,Bd. 699, 

la. U.S.—Rosenberg v. McLaughlin, 
O.C.A.CaL, 66 F.2d 271, certiorari 
denied Rosenberg v. Lewis, 64 S.Ct. 
132, 290 U.S, 696, 78 L.Ed, 699— 


U. S. V. Crulkshank, D.C.N.T., 48 
P.2d 352. 

13. U.S.—Rosenberg v. McLaughlin, 
C.C.A.Cal., 66 F.2d 271, certiorari 
denied Rosenberg v. Lewis, 54 S. 
Ct. 132, 290 US. 696, 78 L.Ed. 599. 

14. U.S.—Dickert v. Hickey, D.C.N. 
Y., 47 F.Supp. 677. 

3 3 C.J. p 358 note 28. 

Effect of Vol.stead Act and subse¬ 
quent legislation generally see su¬ 
pra §§ 43, 44. 

15. U.S.—Jakovich v. Mager, C.C.A. 
III., 283 F. 980. 

33 C.J. p 358 notes 26-28 [a]. 

16. U.S.—Plafiln V. Mason, N.Y., 15 
Wall. 671, 21 L.Ed. 196. 

17. U.S.—Polk V. Page, D.C.R.L, 276 
F. 128 reversed on other grounds, 
C.C.A., 281 F. 74. 

18. U.S.—U. S. V. Wolper, C.C.A.3Sr. 
Y., 86 F.2d 71-5. 

Delay held reasonable 

(1) A collector’s postponement of 
distraint proceedings until fiinal de¬ 
termination by the court of correct 
tax due is not an unreasonable de¬ 
lay.—Greylock Mills v. White, C.C.A. 
Mass., 63 F.2d 866, certiorari denied 
53 S.Ct. 793, 289 U.S, 760, 77 L.Ed. 
1503. 

(2) Delay of four and one-half 
years between assessment and col¬ 
lection by distraint of deficiency in¬ 
come tax because of taxpayer's 
claim for credit, rejected after three 
years' consideration, was not unrea¬ 
sonable*—Big Four Oil & Oas Go. v. 
Heiner, C*aA,X>a., 67 F.2d 29* 
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19. U.S.—Thornhill Wagon Co. v. 
Noel, D.C.Va., 17 F.2d 407, 

20. U.S.—Cannon v. Nicholas, C.C. 
A.Colo., SO F.2d 934. 

21. U.S.—U. S. V. iEtna Life Ins. Co. 
of Hartford, D.C.Conn., 46 F.Supp. 
30. 

22. U.S.—Cannon v. Nicholas, C.C.A. 
Colo., 80 F.2d 934. 

23. U.S.—U. S. V. Penn Mut. Life 
Ins. Co., D.C.Pa., 44 F.Supp. 804, 
affirmed, C.C.A., 130 F.2d 495, 142 
A.L.R. S88. 

Contractual obligations 
The law will reach fixed contrac¬ 
tual obligations but it will not create 
new ones.—U. S. v. Penn Mut. Life 
Ins. Co., supra, 

24. U.S.—U. S. V. Penn Mut. Life 
Ins. Co., supra. 

State exemption statutes do not 
prevent the collector from subjecting 
the taxpayer’s interest In an annuity 
or insurance policy to distraint, in 
the absence of any provision in the 
revenue laws making such statutes 
applicable.—Kyle v. McOuirk, C.C.A, 
Pa., 82 F.2d 212—Cannon v. Nicho¬ 
las, C.C.A.Colo., 80 F.2d 934—U. S. 
V. Penn Mut. Life Ins. Co,, D.C.Pa., 
44 F.Supp. 804, affirmed, C.C.A,, 130 
F.2d 496, 142 A.L.R, 888. 

25. U.S.—U. S. v, Mina. Life Ins. 
Co. of Hartford, D.C.Conn., 46 F. 
Supp. 30. 

28. U.S.—U. S. V. -ffiJtna Life Ins. 
Co. of Hartford, supra. 
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In pursuance of the authority granted to distrain, 
the Internal Revenue Code, 26 U.S.C.A. § 3692, and 
similar statutes, authorizes a levy on “all property 
or rights to property'' of a delinquent taxpayer, but 
such provision is limited to property of the kind 
subject to distraint and does not broadly subject to 
levy all property which is the subject of the statu¬ 
tory lien for taxes.^7 Xhe words “rights to prop¬ 
erty” in this statute rover choses in action as dis¬ 
tinguished from chattels described as property, 
and a similar construction has been applied in de¬ 
termining the scope of the statute providing that 
any person in possession of property or rights to 
property subject to distraint on which a levy has 
been made shall, on demand, surrender the prop¬ 
erty or rights to the collector.29 Accordingly the 
collector is entitled to the surrender of a chose in 
action belonging to the delinquent taxpayer together 
with an assignment when that is necessary .^0 

Particular property subject to distraint includes 
the indebtedness of a third person to the taxpay¬ 
er,31 accrued salary and wages,32 an interest in the 
income of a trust,33 and a federal tax on admis¬ 
sions collected by a state university ;34 but proper¬ 
ty already in the custody of a court is not subject 
to summary distraint.35 Rentals under a lease can¬ 


not be levied on until they are due,36 but it has been 
said that the lessee may be enjoined from paying 
any future rentals until the collector has had an op¬ 
portunity to make a levy. 3 7 

Interest in insurance policies. It has been held 
that, by virtue of a policy of insurance on his life, 
a taxpayer is the owner of a property right which 
may be subject to distraint.38 However, his in¬ 
choate right to surrender the policy for its cash val¬ 
ue has been held not to be a proper subject of dis- 
traint,39 since, until insured surrenders the policy, 
it has been held that he has merely a personal right 
which only he can exercise,^® and that this right 
of insured cannot be said to be a property right of 
the taxpayer in the possession of the insurance com¬ 
pany.^i 

Property not belonging to taxpayer. The statute 
authorizing distraint contemplates the distraint and 
sale of property of the delinquent taxpayer, not the 
property of some person other than the taxpayer.**2 
Hence, the property of the taxpayer's wife cannot 
be distrained for his taxes.^3 Xhe rights of the col¬ 
lector of internal revenue rise no higher than those 
of the taxpayer on whose right to property he seeks 
to levy.'^^ The collector has the burden of proving 


27. U,s.—U. S. V. ^tna Life Ins. 

Co. of Hartford, supra. 

2 a U.S.—U. S. V. Metropolitan Life 
Ins. Co., C.C.A.N'.Y., 130 F.2d 149. 

29. XJ.S.—U. S. V. Metropolitan Life 
Ins. Co., supra, 

30. U.S.—U. S. V. Metropolitan Life 
Ins. Co., supra. 

Tile remedy runs pari passu with 

that g’iven in the case of chattels.— 

U. S. V. Metropolitan Life Ins. Co., 

supra 

31. U.S.—U. S. V. Lon^ Island Drug 
Co., C.C.A.N.Y.. 115 F.2d 983. 

32. U.S.—U. S. v. Long Island Drug 
Co., supra. 

33. U.S.—U. S, V. Canfield, D.C.Cal., 
29 F.Supp. 734. 

34. U.S.—U. S. V. First Capital Nat. 

Bank of Iowa City, C.C.A.Iowa, 89 
F.2d 116—Regents of University 
System of Georgia v. Pa!ge, D.C. 
Ga., 10 F.Supp. 901, reversed on 
other grounds, C.C.A., 81 F.2d '577, 
conformed to, D.C., 18 F.Supp, 62, 
affirmed, C.C.A., Page v. Regents of 
University System of Georgia, 93 
F 2d 887, reversed on other 

grounds Allen v. Regents of Uni¬ 
versity System of Georgia, 58 S. 
Ct. 9S0, 304 U.S. 439, 82 L.Bd. 1448, 
rehearing denied 58 S.Ct. 1053, 304 
U.S. 500, 82 L.Ed. 1550. 

U.S.—U. S. V. Swink, D.C.Va, 41 
F.Supp. 9'8. 


Property In prize court 
Cotton captured as prize, and in 
the custody of the marshal under a 
warrant from the prize court, is not 
liable to be proceeded against for 

the internal revenue tax while in his 
custody.—The Victory, D.C.Mass., 28 
F.Cas.No.16,938, 2 Spr. 226. 

36. U.S.—U. S. V. Warren R. Co., 

C.C.A.N.Y., 127 F.2d 134. 

37. U.S.—U. S. V. Warren R. Co., 

supra. 

33. U.S.—U. S. V. Penn Mut. Life 

Ins. Co., C.C.A.Pa., 130 F.2d 495, 
142 A.L.R. 888—Kyle v. McGuirk, 
C.C.A.Pa., 82 F.2d 212—U. S. v. 
Trout, D.C.Cal., 40 F.Supp. 484. 

39. U.S.—^U. S. V. Massachusetts 
Mut. Life Ins. Co., C.C.A.Mass., 127 
F.2d 880—U. S. V. wEtna Life Ins. 
Co. of Hartford, D.C.Conn., 46 F. 
Supp. 30—U. S. V. Metropolitan 
Life Ins. Co., D C.N.Y., 41 F.Supp. 
91, aflirmed, C.C.A., 130 F.2d 149. 

40. U.S.—U. S. V. Penn Mut. Life 
Ins. Co., D.C.P8U, 44 F.Supp. 804, 
affirmed, C.C.A., 130 F.2d 496, 142 
A.L.R. 888, 

Surrender as prereq.uisite to payment 
The condition of a life policy re¬ 
quiring the "legal surrender" of pol¬ 
icy as a prerequisite to payment of 
cash surrender value Is more than a 
mere formal one.—S. v. Massachu¬ 
setts Mut. Life Ins. Co.j C.O.A.Mass., 
127 F.2d 830. 


41. U.S.—^IT. S. V. Massachusetts 
Mut. Life Ins. Co., supra—U. S. v. 
.<®tna Life Ins. Co. of Hartford, D. 
C.Conn., 46 F.Supp. 30. 

Levy on insurer invalid 

Where delinquent taxpayer as In¬ 
sured held life policies giving tax¬ 
payer an option of taking cash sur¬ 
render value on surrender of policies, 
and policies were in taxpayer's pos¬ 
session, the United States did not 
effectuate a valid levy under statute 
by serving notice on insurer that 
United States levied on taxpayer's 
property In insurer’s possession.—U, 
S. V. Metropolitan Life Ins. Co., C.C. 
A.N.Y., 130 F.2d 149. 

42. U.S.—Drey fuss Dry Goods Co. 
V. Lines, C.C.A.La., 24 F.2d 29. 

43. U.S.—Cannon v. Nicholas, C.C. 
A.C 0 I 0 ., 80 F.2d 934. 

Wife»s homestead right in realty, 
being an indivisible and vested inter¬ 
est, cannot be subjected to levy and 
sale for satisfaction of federal tax 
liability of husband.—Jones v. Kemp, 
C.C.A.Okl., 144 F.2d 478. 

44. U.S.—Karno-Smlth Co, v. Mal¬ 
oney, C.C.A.N.J., 112 F2d 690— 
New York Cas. Co. v. Zwerner, D. 
C.I1L, U F.Supp. 473. 

mflrmities of title 

The statute accords with a dis¬ 
tress and is ancillary to It and serves 
to reduce taxpayer’s goods to tax 
eoUectorh possessloh so that he can 
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that the property belongs to the taxpayer,^5 and, 
in the absence of such proof of ownership, he can¬ 
not distrain.*^^ In deciding whether property sub¬ 
ject to the jurisdiction of a state is subject to dis¬ 
traint for federal taxes, state law determines wheth¬ 
er delinquent taxpayer or another owns the prop- 
erty.47 

§ 791. Liability of Third Person for Refusal 
to Surrender Property on Which 
Levy Has Been Made 

The failure or refusal of a third person to surrender 
property, or right to property, of a delinquent taxpayer, 
which is subject to distraint and on which a valid levy 
has been made, renders him personally liable to the gov¬ 
ernment for the value of the property or right. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
3710, and similar statutes, any person in possession 
of property or rights of property subject to dis¬ 
traint on which a levy has been made, is obliged on 
demand by a collector of internal revenue to surren¬ 
der such property,unless it is then subject to an 


attachment or execution under judicial process."^^ 
A further provision of the statute that the person 
refusing to surrender the property shall be liable 
to the United States for its value imposes a duty 
on the holder to surrender the property and author¬ 
izes an action against him for its value if he re¬ 
fuses.^® The proceeding is neither an action in 
rem nor a suit for the collection of a tax, but is 
a suit to enforce personal liability for failure to 
surrender the property of a delinquent taxpayer 
and it has been held that the action is one to en¬ 
force a penalty rather than one to enforce a Hen.52 
The rights or powers of the United States are no 
greater than those of a general creditor in such an 

action.53 

A valid levy is a condition precedent to the at¬ 
tachment of liability under the statute.54 It is es¬ 
sential to the maintenance of the action that de¬ 
fendant be in possession of property or rights to 
property belonging to the recalcitrant taxpayer 
and the property or right to property must be such 


make delivery, but does not manifest 
a purpose to allow the United States 
to mend in district court all infirmi¬ 
ties of title in taxpayer’s property.— 
U. S. V. Metropolitan Life Ins. Co., 
C;.C.A.N.T., 130 F.2d 149. 

3E»ropcrty or rigrlit held not to belong* 
to taxpayer 

U.S.—Karno-Smith Co. v. Maloney, C. 
aA.N.J., 112 F.2d 690—Jacobson v. 
Hahn, O.C.A.N,Y., 88 F.2d 433— 
TJ. S. V. Midtown Bank of New 
York, D.C.N.Y., 6 F.Supp. 931. 
N.Y.—Gluck V. Flatbush Sav. Bank, 
4'6 N.Y.S.2d 624. 

45. U.S.—Jacobson v. Hahn, C.C.A. 
N.Y., 88 F.2d 433. 

46. U.S.—Jacobson v. Hahn, supra. 
Saisacieiicy of evidence 

(1) In suit to recover bonds de¬ 
posited in lieu of ca.sh bail, evidence 
wa« insufllcient to sustain finding: 
that part of money with which bonds 
were purchased belonged to accused, 
so as to render them subject to dis¬ 
traint by collector.—Jacobson v. 
Hahn, supra. 

(2) Where evidence sufiiciently es¬ 
tablished that accused obtained 
■money used to purchase bonds de¬ 
posited in lieu of bail for bail pur¬ 
poses only, trial court could not, on 
mere conjecture or unwillingnoss to 
bollev© witnesses, draw contrary in¬ 
ferences and place total ownership 
in accused so as to render them sub¬ 
ject to distraint—Jacobson v. liahn, 
supra, 

47. U.S,—Cannon y. Nicholas, .CJ.C,A. 
Colo., 80 F.2d 934, 

'48. U,S,—U. S. V. Metropolitan Life 
Ins. Co,, <1C.A,N.Y., 130 F.2d 149. 


49. U.S.—U. S. V. Swink, B.C.Va., 41 
F.Supp. 98. 

Liberal construction 

Statutory exception of property 
subject to attachment or execution 
should be given a liberal construc¬ 
tion to avoid any conflict between 
the federal government and the state 
courts.—U. S. V. Swink, supra. 

A trust fund taken into the custo¬ 
dy of a state court, subject to dis¬ 
tribution pursuant to judgment and 
execution of that court, is subject to 
an attachment or execution within 
the statute, and the trustee is a 
mere custodian for the state court 
and not for the taxpayer.—U. S. v. 
Swink, supra. 

50. U.S.—U. S. V. Marine Midland 
Trust Co. of New York, D.C.N.Y., 
46 li".Supp. 38—U. S. V. Long Island 
Drug Co., D.C.N.Y., 29 F.Supp. 737, 
reversed on other grounds, C.C.A., 
116 F.2d 983. 

Statute is designed to protect the 
right of the sovereign in the collec¬ 
tion of taxes.—U. S. v. Metropolitan 
Life Ins. Co., D.C.Pa., 36 F.Supp. 399 
—Karno-Smith Co. v. Maloney, D.C. 
N.J., 28 F.Supp. 907, reversed on oth¬ 
er grounds, C.C.A., 112 F.2d 690. 

51. U.S.—^Commonwealth Bank v. XT. 
S., C.aA.Mich., 116 F.2d 327. 

m. U.S —U. S. V. iFLna Life Ins. Co. 
of Hartford, D.C.Conn., 46 F.Supp. 
30—U. B, V. Penn Mut. Life Ins. 
Co„ D.C.Pa., 44 F.Supp. 804, af¬ 
firmed, aC.A., 130 F,2d 49'5, 142 
A.L.R. 888. 

53. U.S.—U. S. V. Metropolitan Life 

Ins. Co., D.C.N.Y., 41 F.Supp. 91, 
affirmed, aC.A., 130 F.2d 149, 
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Trustee in bankruptcy 

The United States could not recov¬ 
er penalty from insurance company 
for failure to pay cash surrender 
value of policy on life of delinquent 
taxpayer, who had right to change 
beneficiary, on theory that the Unit¬ 
ed States was in a position of trus¬ 
tee in bankruptcy of insured, "ex¬ 
pressly vested by operation of law 
with all the powers which the bank¬ 
rupt might have exercised for his 
own benefit.—U. S. v. Massachusetts 
Mut. Life Ins. Co., C.C.A.Mass., 127 
F.2d 880—U. S. V. Penn Mut. Life 
Ins. Co., D.C.Pa., 44 F.Supp. 804. af¬ 
firmed, C.C.A., 130 P.2d 495, 142 A. 
L.R. 888. 

54. U.S.—U. S. V. Metropolitan Life 
Ins. Co., C.C.A.N.Y., 130 F,2d 149— 
U. S. V. .^tna Life Xns. Co. of 
Hartford, D.C.Conn., 46 F.Supp. 30. 

Notice and deznaud 
Neither a notice by the govern¬ 
ment to insurer under delinquent 
taxpayer’s life policy that taxpayer 
owed taxes nnd that all property in 
insurer’s possession belonging to 
taxpayer was thereby seized and 
levied on for payment of taxes nor a 
subsequent demand on insurer by the 
government for payment of taxes or 
such leaser sum as insurer owed tax¬ 
payer constituted a “levy” on tax¬ 
payer’s intangible rights as obligee 
of the executory, conditional con¬ 
tract embodied in policy, within the 
statute.—U. S, v. -ffiltna Life Ins, Co. 
of Hartford, supra. 

55. U.S.—U. S. V. Metropolitan Life 
Ins. Co„ C,C.A.N.Y.. 130 F.2d 149— 
U. S. v. JStna Life Ins. Co, of 
Hartford, D.aConn., 46 F.Supp* 30. 
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that the holder^s payment or transfer thereof to the 
collector will operate to discharge the holder’s lia¬ 
bility to the owner.®6 The surrender contemplated 
by the statute is either a manual or written one, 
depending on the nature of the property; and 
where neither is possible defendant cannot be held 
to be in possession of any property or rights of the 
taxpayer.®^ Failure or refusal to surrender salary 
or wages which have been earned will justify an 
action against the person refusing, but future 
earnings contingent on the performance of a con¬ 
tract of service represent no existing rights of prop¬ 
erty within the statute.®^ 

Defenses. A person who has refused to surren¬ 
der property on which a levy has been made does 


not stand in the taxpayer’s shoes and cannot set up 
defenses ordinarily available to taxpayers in ac¬ 
tions brought against them to recover taxes. 
fendant cannot defend on the ground that the levy 
had been prematurely issued,or that the assess¬ 
ment was void;®2 and he may not question the va¬ 
lidity of the tax.®3 The only defenses available are 
those expressly permitted by the statute namely, 
absence of property or property rights in defend¬ 
ant’s possession, or that the property or right is 
not subject to distraint, or is subject to an attach¬ 
ment or execution under some judicial process.®® 

Parties, It has been held that no parties other 
than the one in possession of the property are nec¬ 
essary in the suit to collect the statutory penalty,®® 


Bank 

(1) Liability was held not to be 
shown g-enerally.—U. S. v. Bank of 
Shelby, C.C.A.Miss., 68 F.2d 538—U. 
S. V. Guaranty Bank & Trust Co., D. 
C.N.C., 56 F.Supp. 470. 

(2) Bank was not at time of levy 
by collector in possession of prop¬ 
erty or right to property of delin¬ 
quent taxpayer equal to amount 
shown in bank's books as being cred¬ 
ited to taxpayer’s two accounts, so 
as to be liable for such sum on re¬ 
fusing to surrender it to collector, 
where checks drawn by taxpayer had 
been paid by bank at time of levy 
although they had not then been 
charged on bank’s books to taxpay¬ 
er’s accounts.—U. S. v. Guaranty 
Bank & Trust Co., supra. 

Employer 

Where, at time when collector 
served first notice of lien on em¬ 
ployer, employee was indebted to the 
employer in certain sum, and, be¬ 
tween that date and date when final 
demand was made on employer, a 
contract had been made with em¬ 
ployee whereby any indebtedness of 
employee as surety on notes exe¬ 
cuted by employee's wife to employ¬ 
er might be applied to sum becoming 
due to employee for his salary, the 
employer had no “property” which 
it could be required to surrender to 
the collector.—U. S. v. Long Island 
Drug Co., aC.A.N.Y., 115 F.2d 983. 
Insurer 

(1) Where life policy had lapsed 
for nonpayment of premium and in¬ 
sured did not elect to receive cash 
surrender value and did not surren¬ 
der policy for cancellation, but cash 
surrender value was applied under 
automatic extended Insurance provi¬ 
sion, insurer could not compel in¬ 
sured to accept cash surrender value 
and was not In possession of ascer¬ 
tainable property of insured, and 
hence was not liable for the statu¬ 
tory penalty.—U. S. v. Penn Mut. 
liife Ins. Co.. C.C.A.Pa., 130 F.2d -495, 
112 A.L.R. 888. 


(2) Where cash surrender value of 
paid-up life policy was not payable 
to insured until policy was surren¬ 
dered to insurer, and beneficiary 
named in policy had never been 
changed and beneficiary's consent 
for surrender of cash surrender val¬ 
ue had never been obtained, insurer 
was not in “possession of property, 
or right to property subject to dis¬ 
traint” within revenue act—U. S. 
V. Massachusetts Mut. Life Ins. Co., 
CC.A.Mass., 127 P.2d 880. 

(3) A delinquent taxpayer's intan¬ 
gible right as obligee of the execu¬ 
tory, conditional contract, embodied 
in a policy of life Insurance carried 
by taxpayer as insured, was never 
In insurer’s “possession” within the 
statute.—U. S. v. .^tna Life Ins. Co. 
of. Hartford, D.C.Conn., 46 F.Supp. 
30. 

50. US.—U. S. V. Penn Mut Life 
Ins, Co., C.C.A.Pa., 130 P.2d 495, 
142 A.L.R. 888. 

57. U.S.—U. S. V. Life Ins. 

Co. of Hartford, D.C.Conn., 46 F. 
Supp. 30. 

58. U.S.—TJ. S. V. Long Island Drug 
Co., C.C.A,N.Y., 115 F.2d 983. 

59. U.S.—U. S. V. Long Island Drug 
Co., supra. 

60. U.S.—-U. S. V. First Capital Nat. 
Bank of Iowa City, D.C.Iowa., 13 
F.Supp. 380, reversed on other 
grounds, C.C.A., 89 F.2d 116. 

61. U.S.—Commonwealth Bank v. U. 
a, C.aA.Mich., 115 F.2d 327. 

62. U.S.—U. S. V. Long Island Drug 
Co., D.CN.Y., 29 F.Supp. 737, re¬ 
versed on other grounds, C.C.A., 
115 F.2d 9'83—-U. S. V. City Slate 
Bank, D.C.Tenn., 19 F.Supp. 775. 

63. U.S.—U. S. V. First Capital Nat. 
Bank of Iowa City, C.C.A.Iowa, 89 
F.2d 116. 

04. U.S.—U. S. V. Marino Midland 
Trust Co. of New York, D.C.N.Y., 
46 F.Supp. 38—U. S. v. Metropoli¬ 
tan Life Ins. Co., D.C,Pa., 36 F. 
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Supp. 399—U. S. V. Long Island 
Drug Co., DC.N.Y., 29 F Supp. 737, 
reversed on other grounds, C.C.A., 
115 F2d 983—U. S. v. First Capi¬ 
tal Nat Bank of Iowa City, D.C. 
Iowa, 13 F.Supp. 380, reversed on 
other grounds, C.C.A, 89 F.2d 116. 
Assertion of ownership 

In action by United States against 
bank and its officers to recover mon¬ 
ey judgment by reason of failure of 
defendants to surrender to collector 
of internal revenue credit arising 
from money deposited in defendant 
bank by board m control of athletics 
at a state university, neither the 
bank nor the university could assert 
that ta.x moneys collected by board 
on admissions to athletic events 
were funds belonging to university 
where university acquiesced In col¬ 
lection of admission tax for the 
United States by board in control.— 
U. S V. First Capital Nat. Bank of 
Iowa City, C.C.A.Iowa, 89 P.2d 116. 

65. U S.—Commonwealth Bank v. U. 
S., C.C.A.Mich., 115 F.2d 327—U. S. 
V. Metropolitan I..ife Ins. Co., D.C. 
Pa., 36 F.Supp. 399—U. S. v. Long 
Island Drug Co., D.C.N.Y., 29 F. 
Supp. 737, reversed on other 
grounds, C.C.A., 115 P.2d 983— 

U. S. V. First Capital Nat. Bank of 
Iowa City, D.C.Iowa, 13 F.Supp. 
380, reversed on other grounds, C. 

C. A., 89 F.2d 116. 

ea U.S.—U, S. v. Penn Mut Life 
Ins. Co., D.C.Peu, 44 F.Supp. 804— 
U. S. V, Metropolitan X^ifo Ins. Co., 

D. C.Pa., 36 F.Supp. 399. 

Iiiability of d©feudaM.t to taxpayer 

The possibility * that an adjudica¬ 
tion against Insurer, in an action by 
the United States to enforce a stat¬ 
utory penalty against insurer umder 
a delinquent taxpayer's life insur¬ 
ance policy, might not bo available 
to insurer as a bar to any subse¬ 
quent action against It by taxpayer 
or beneficiary did not absolutely pre¬ 
clude the United States from main¬ 
taining the action against insurer 
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so that an action against insurer for his failure to 
surrender the value of a life policy issued to a de¬ 
linquent taxpayer ordinarily is not subject to dis¬ 
missal on the ground that the taxpayer and his ben¬ 
eficiaries are indispensable parties,®'^ except where 
the court exercises its discretionary power in that 
respect.^^ It has been held, however^ that unless 
insured and the beneficiaries are joined in the ac¬ 
tion, the insurance company is liable only in so far 
as the amount due insured is a liquidated ascer¬ 
tained sum,^^ and if the liability is not of such a 
nature, as in the case of a claimed lien on the tax¬ 
payer’s interest in the cash surrender value of the 
policy, the penalty cannot be recovered.^O 

Pleading, evidence, and trial. The petition must 
show that the property was subject to distraint, 
the government having the burden of proving such 
fact,and the value of the property which it al¬ 


leges was not surrendered^^ The general rules 
control as to evidence in suits brought to recover 
the statutory penalty.The dismissal of an in¬ 
tervention may be proper.^S The filing of a peti¬ 
tion of interpleader and deposit of the property in 
court will relieve defendant from liability for in¬ 
terest on the proceeds.'^® 

§ 792. Limitations 

Distraint proceedings must be Initiated within the 
time limited by statute. 

The Internal Revenue Code, 26 U.S.C.A. § 276 
(c), and similar statutes, specifically provide for a 
limitation on the time within which a properly as¬ 
sessed income tax may be collected by distraint, 
and apart from such provisions, the law limiting 
the time within which ‘‘suits and proceedings” for 
the collection of taxes could be instituted was held 
to apply to distraint proceedings.'^^ The time be- 


alone.—U. S. v. ^tna Life Ins. Co. of 
Hartford, D.C.Conn., 46 P.Supp. 30. 
6Y. U.S —U. S V. .<®tna Life Ins 
Co. of Hartford, supra—U. S. v. 
Metropolitan Life Ins. Co., D.C. 
Pa., 36 F.Supp. 399. 
ea. U.S.—U. S. v. .(^tna Life Ins. 
Co. of Hartford, D.C.Conn., 46 P. 
Supp. 30. 

60. U.S.—U. S. V. Massachusetts 

Mut. Life Ins. Co., D.C.Mass., 38 
P.Supp. 333, affirmed, C.C.A., 127 
P.2d 880. 

70. U.S.—U. S. V. Massachusetts 

Mut. Life Ins. Co,, supra, 

IteasoiL for rale 

Without being joined, insured 

could not be compelled to extinguish 
the Interest of the beneficiary.—U. S. 
V. Massachusetts Mut Life Ins. Co., 
supra. 

71. U.S.—U. S. V. Brechtel, C.C.A. 

Iowa, 90 P.2d 516. 

72. U.S.—U. S. V. First Capital Nat. 
Bank of Iowa City, D.C.Iowa, 13 P. 
Sup'p. 380, rever.sed on other 
grounds, C.C.A., 89 F.2d 116. 

73. U.S.—U. S. V. Mtnd Life Ins. Co. 
of Hartford, D.C.Conn., 46 Xf'.Supp. 
30—U. S. V. Penn , Mut Life Ins. 
Co., D.C.r^a., 44 P.Supp. 804, affirm¬ 
ed, C.C.A., 130 F.2d 4 95, 142 A.I..K. 
888—-U. S. V. Massachusetts Mut. 
Life Ins. Co., D.C.Mass., 38 F.Supp. 
333, affirmed, C.C.A., 127 F.2d 880. 

Sarreiider value of Ufo iusarauce 
policy 

U.S.—tJ. S. V. AOtna Life Ins. Co. of 
Hartford, D.C.Conn., 46 P.Supp. 30. 

74. U.S.—U. S, V, Trout, D.C.Cal., 
46 P.Supp. 484. 

Bvldeuce held sufflcleut 

(1) To show that property was 
owned by taxpayer.—U. 3. v. Trout, 
supra—U. S. v. Commonwealth Com¬ 
mercial State Bank, D.C,Mich., 27 P. 


Supp. 787, affirmed, C.C.A., Common¬ 
wealth Bank v U. S., 115 F 2d 327. 

(2) To show that property was not 
owned by taxpayer.—U. S. v. Trout, 
supra. 

Bu-idence held iasujficient 

(1) To sustain defense of claimed 
lien on bank deposit—Common¬ 
wealth Bank v. U. S., C.aA.Mich., 
115 F.2d 327. 

(2) To establish defense that de¬ 
posit was held in trust for other 
persons.—U. S v. Marine Midland 
Trust Co. of New York, D.C.N.Y., 46 
P.Supp. 38. 

75. Denial of intervener’s rights 
A bank from which the govern¬ 
ment sought to recover for refusal 
to surrender a taxpavor’s deposit 
cannot complain of alleged error in 
dismissal as to an intervener to 
whom the taxpayer had allegedly as- 
s'gned the deposit, in the absence of 
an appeal by the Intervener, and in 
view of the bank's denial of the in¬ 
tervener's rights under the as.sign- 
ment.—Commonwealth Bank v. U. S., 
C.C.A,Mich., 1'1'5 F.2d 327. 

70. U.S.—U. S. V. Trout, D.C.Cal., 46 

F.Supp. 484. 

77. U S.—U. S. V. Havner, C.C.A. 
Iowa, 101 F.2d 161—Jenkins v. 
Smith, D.aConn., 21 I^.Supp, 433, 
reversed on other grounds, C.C.A., 
99 F.2d 827. 

Absence of duty Immediately to dis¬ 
train see supra § 789. 

Tho purpose of statute providing 
that income tax might be collected 
by distraint only if such proceeding 
was begun within six years after the 
aHHOBsment of tax, or expiration of 
extension of such period, was to ffx 
the time beyond which steps to en¬ 
force the collection might not be 
initiated.—In re Bowen, D.CJ^a,, ’68 

1039 


F.Supp. 286, affirmed, C.C.A., 151 F.2d 
690. 

Statute should be luterpretod lib¬ 
erally in the taxpayer's favor.—U. 
S. V. Michel, N Y., 51 S Ct. 284, 282 
U.S. 656, 75 L.Ed. 59S--U. S. v. Hav¬ 
ner, C.C.A Iowa, lO'l F.2d 161. 
Collection by distraint held not 
barred 

U.S.—Big Four Oil & Gas Co. v. 
Heiner, C.C.A Pa., 57 F.2d 29—Con¬ 
verse Coopernge & Yocono Co. v. 
Reinecke, D C.IIL, 26 F.2d 74 7. 

78. U.S.—Bowers v. New York 
Albany Lighterage Co., N.Y, 47 S. 
Ct. 389, 273 U.S. 346, 71 L.Ed 676 
—Ellay Co. v Bowers, C C.A.N Y., 
2'5 F 2d 637—Seaman v. Bowers, C. 
C.A.N.Y., 297 F. 371. 

Tax outlawed by limitations 

Collecting a tax outlawed by limi¬ 
tations by distraint is illegal, not¬ 
withstanding the statute provides 
that an outlawed tax is as if it had 
never been laid, and that, if the tax 
had been paid and the time pre¬ 
scribed by the statute of limitations 
had elapsed, a mistake may be cor¬ 
rected by returning any overpayment 
to taxpayer or by requiring him to 
make good any deficiency.-—Brady v. 
U. S., D.C.Mass., 24 F.2d 205. 

Waiver and estoppel 

(1) Where tax collection waivers 
executed by corporate taxpayers 
contained riders protecting internal 
revenue collector against Invidious 
consequences which might follow 
forln^arance, the collector could dis¬ 
train at any time after expiration of 
the waivers, pursuant to statute 
withdrawing defense of limitation in 
certain cases, notwithstanding ex¬ 
piration of one-year limitation pro¬ 
vided by such statute, which was one 
of the consequences against which 
1 the collector woa protected.—Fitts- 
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gins to run when the commissioner signs the assess¬ 
ment certificate.'^^ As discussed supra § 788, dis¬ 
traint proceedings for the collection of income tax 
deficiency assessments may not be commenced prior 
to the expiration of the period fixed by statute after 
mailing of notice of the deficiency; and a statu¬ 
tory provision that the collector shall proceed to 
collect the estate tax if it is not paid within a speci¬ 
fied time after it is due bars distraint as to such a 
tax before the expiration of that period.^^ 

§ 793. Sale 

There must be strict compliance with the statute 
governing the sale of property under a distraint. 

The Internal Revenue Code, 26 U.S.C.A. §§ 3693, 


3701, and similar statutes, authorize the sale of 
property distrained for taxes,and it has been 
held that the power of the collector to sell land for 
taxes is a special one arising only in the particular 
cases described in the statute.Proceedings in 
pais, to divest title to real estate, must pursue the 
statute exactly; no presumption will be indulged in 
favor of their correctness,and the proceedings 
are void if there has not been a compliance with 
the requirements of the law.^^ Compliance must 
be had with requirements as to notice of sale,^^ lo¬ 
cation of sale at a place not less than five miles 
from the estate seized,^® sale of each tract sepa¬ 
rately where several distinct tracts of realty are 
soldjS'^ and apportionment of expenses and charges 


burgh. Can Co. v. U. S., C.C.A.Pa., 113 
P,2d 821. 

(2) Taxpayer’s telegram to com¬ 
missioner of internal revenue re¬ 
questing that collection of addition¬ 
al tax for one year be withheld un¬ 
til overpayment for the next year 
was adjusted estopped taxpayer 
-from setting up limitation.—Ralston 
Purina Co. v. U. S., Ct.Cl., 5'8 F.2d 
1065, certiorari denied 53 S.Ct. 594, 
289 U.S. 732, 77 L.Ed. 1481. 

79. U.S.—Davidovitz v. U. S., Ct.Cl., 
58 F.2d 1063. 

Additional assessment and demand 
Although collector did not have 
warrant of distraint Issued for col¬ 
lection of additional income tax un¬ 
til after the statutory period from 
the date of filing the return by 
plaintiff, the distraint is not barred 
by the statute, where the assessment 
of the alleged additional tax and two 
demands for payment were made on 
plaintiff within five years from the 
date of filing the return.—Witherbee 
V. Durey. D C.N.Y., 296 P. 676. 

80. U.S.—Polk V. Page, D.C.B.L, 276 
F. 128, reversed on other grounds, 
C.C.A., Page v. Polk, 281 P. 74. 

81. U.S.— Me Andrews v. Belknap, C- 
C.A.Ky., 141 P.2d 111, certiorari 
denied Bellknap v. McAndrews, 65 
S.Ct. 53. 323 U.S. 721, 89 L.Ed. 680. 

Xiarly statutes construed 

(1) The provision of the Revenue 
Act of January 9, 181*5, § 30, 3 U.S. 
St. at L. p 17*5, requiring collectors 
to deposit correct lists of property 
sold with clerks of district courts 
was heldl to be mandatory.—Virginia 
& West Virginia Coal Co. v. Charles, 
DCVa., 251 P. 83, affirmed 254 F. 
379, 165 C.C.A. 599, error allowed 255 
P. 9.02, 167 C.C.A, 671, and dismissed 
40 S.Ct, 34'5, 252 U.S. 669, 64 L.Ed. 
720. 

(2) Tax collector was liable for 
failure to make return.—Holden v. 
Baton, 7 Pick., Mass., 15. 

(3) The validity of sales under the 


Civil War direct tax acts has been 
nassed on by the courts. 

U.S.—Sherry v. McKinley, Tenn., 99 
U.S. 4 96, 25 L.Ed. 330—Keely v. 
Sanders, Tenn., 99 U S. 441, 25 L. 
Ed. 327—Turner v. Smith, Va., 81 
U.S, 553, 20 L.Ed. 724—Lawton v. 
U. S., 21 Ct.Cl. 44. 

Va.—Downey v. Nutt, 19 Gratt. 69, 
60 Va. 59—Martin v. Snowden, 18 
Gratt. 100, 59 Va. 100, affirmed 
Bennett v. Hunter, 9 Wall. 336, 19 
L.Ed. 672. 

33 C.J, p 290 note 90 [cl. 

82. U.S.—^Williams v. Peyton’s Les¬ 
see, Ky., 17 U.S. 77, 4 L.Ed. ‘518. 

83. U.S.—^Williams v. Peyton’s Les¬ 
see, supra. 

Va.—Allen v. Smith, 1 Leigh 231, 28 
Va. 231. 

33 C.J. p 358 note 37. 

Validity of official acts 

The presumption of validity at¬ 
taching to official acts was not of 
such force as to supply proof re¬ 
quired affirmatively to exist in or¬ 
der to validate sale of two tracts of 
realty which had been seized for 
nonpayment of federal income taxes. 
—McAndrews v. Belknap, C.C.A.Ky., 
141 P.2d 111, certiorari denied Belk¬ 
nap V. McAndrews, 65 S.Ct. 63, 323 U. 
S. 721, 89 L.Ed. 680. 

84. U.S.—McAndrews v. Belknap, 
supra. 

33 C.J. p 359 note 38. 

Notice of assessment 
U.S.—Virginia & West Virginia Coal 
Co. V. Charles, D.C.Va., 251 P. 83, 
affirmed 254 P. 379, 166 C.C.A. 699, 
error allowed 255 P. 992, 167 C.G 
A. 671, and dismissed 40 S.Ct. 345, 
262 U.S. 669, 64 L.Ed. 720. 

85. U.S.—-Virginia & West Virginia 
Coal Co. V. Charles, supra. 

33 C.J. p 359 note 38 Ca3. 

Notice to uouresideuts 
U.S.—Parker v. Rule, Tenn., 13 U.S. 
64, 9 Cranch 64, 3 L.Ed. 658—-Vir¬ 
ginia & West Virginia Coal Co, v. 
Charles, D.C.Va., 2'51 F. 83, af¬ 
firmed 2'54 P. 379, 165 C.C.A, 599, 
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error allowed 255 P. 992, 167 C.C. 
A. 671, and dismissed 40 S.Ct. 345, 
252 US. 569, 64 L.Ed. 720. 
Publication held insufficient 
U.S.—Virginia & West Virginia Coal 
Co. V. Charles, supra. 

Duty of purchaser to preserve proofs 
of publication 

U.S.—Williams v. Peyton’s Lessee, 
Ky., 17 U.S. 77, 4 L.Ed. 518. 

86. U.S.—McAndrews v. Belknap, C. 
C.A.Ky., 141 P.2d 111, certiorari 
denied Belknap v. McAndrews, 65 
S.Ct. 53, 323 U.S. 721, 89 L.Ed. 
580. 

Sale held valid 

Where two tracts of land which 
had been seized for nonpayment of 
federal income taxes were, together 
with another tract, operated as one 
farm, and principal buildings were 
located on tract that was not seized, 
the term “promi.ses” in Advertise¬ 
ment for sale of land seized, which 
stated that sale would be held on 
the premises on a certain date, in¬ 
cluded tract which bad not been 
seized, and, henqe, a sale on tract 
which had not been seized, and which 
was less than five miles from tracts 
which had been seized, was valid.—■ 
McAndrews v. Belknap, supra, 

Bale held void 

Although the warrant correctly de¬ 
scribed the lands of the delinquent 
taxpayer but incorrectly stated that 
they were in the occupation of an¬ 
other, on whose premises the sale 
was held and whose land was sold, 
the sale was void even though it 
took place within five miles of the 
estate seized.—U. S. v. Hess, C.C.A. 
Or., 26 F.Cas.No.15,358, 6 Smry. &33, 
25 IntBov.Roc. 201, 240. 

87. U.S.—McAndrews v. Belknap. 
C.A.Ky., 141 F.2d Itl, certiorari de¬ 
nied Belknap v, McAndrews, 65 S. 
Ct. 63, 323 U.S, 721, 89 lUEd. 680. 
Purpose of statutory re^ulrememt 

is to compel the sale of only eo much 
of the land as may be aeoessary to 
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to the several tracts or any of them.®s Although 
the federal courts have jurisdiction of an action of 
ejectment to recover land sold for taxes under act 
of congress,a suit to set aside a sale to the gov¬ 
ernment of property levied on under an internal 
revenue assessment ordinarily is not maintaina- 
ble.9» 

§ 794. Certificate of Sale or Purchase 

A certificate of sale is to be given to the purchaser 
of distrained realty, but such certificate does not pass 
title. 

The Internal Revenue Code, 26 U.S.C.A. § 3703, 
and similar statutes, provide for a certificate of sale 
to be given by the officer making the seizure and 
sale of distrained realty to the purchaser thereof, 
and federal law controls as to the effect of such a 
certificate.^^ The officer's certificate of sale does 
not pass title, but is evidence only that the holder 
has a right to acquire title by deed, or to receive 
the money necessary to effect redemption.®^ 

§ 795. Redemption 

The owner of land soid under distraint has the right 
to redeem it within the statutory period. 


§ 796 

Under the Internal Revenue Code, 26 U.S.C.A. § 
3702, and similar statutes, the owner of land sold 
under distraint has the right to redeem it within 
a specified time after the sale.®^ The price of such 
redemption is payment to the purchaser of the 
amount paid by the purchaser and interest thereori 
at the rate of twenty per cent per annum, 

§ 796. Tax Deeds 

A tax deed is prima facie evidence of the facts re¬ 
quired by statute to be stated in it and operates as a 
conveyance of ail the right, title, and interest which 
the delinquent taxpayer had in the land at the time the 
lien attached, if the proceedings have been in accordance 
with law. 

Deeds of sale of land distrained for taxes are 
governed in their execution, operation, and effect 
by the Internal Revenue Code, 26 U.S.C.A. § 3704, 
and similar statutes,®® and they operate as a con¬ 
veyance of all the right, title, and interest which 
the delinquent taxpayer had in the land at the time 
the lien attached, if the proceedings have been in- 
accordance with law.®^ The tax deed is prima facie 
evidence of the facts w^hich, by law, are authorized 
or required to be stated in it,®*^ such as the name 


satisfy the taxes and charges.—Mc- 
Andrews v. Belknap, supra. 

Single homestead 

Where the collector acted In good 
faith, it was not impro-per for him, 
in the exercise of his discretion, to 
sell as an entirety the lands, con¬ 
sisting of two town lots, which were 
inclosed and occupied as a single 
homestead.—Springer v. U. S., Ill., 
102 U.S. 586, 26 L.Ed. 253. 

8S. U.S.—Me Andrews V. Belknap, C. 
C.A.Ky., 141 F.2d I'll, certiorari 
denied Belknnp v. McAndrews, 65 
S.Ct. 53. 323 U.S. 721. 89 L.Ed. 680. 
Xandowner was prejudiced by fail¬ 
ure of ofHcer making the sale to com¬ 
ply with mandatory provision in 
statute for apportionment of expens¬ 
es and charges to each of two tracts 
sold as one in that he was thereby 
deprived of right to redeem one or 
the other of the tracts by paying 
part of the charges allocated thereto, 
and, hence, deed to United States 
was Invalid.—McAndrews v. Belk¬ 
nap, supra. 

89. U.S.-—Larkin v. Saffarans, C-C. 
Tenn., 15 F. 147. 

90. U.S.—Gouge V. Hart, X).C.Ta., 
260 F. 802, dismissed 40 S.Ct 179, 
351 U.S. 542. 64 L.Ed. 406. 

33 C.J. p 365 note 52. 

91. Ga.—^Flemlater v. Flemister, 9 
S.B. 724, «3 Ga. 79. 

92 . Oa.—Flemister v. Flemister, su¬ 
pra—Beckham w Lindsey, 9^ S,®. 
746, tZ Ga.App. 174. 


Certificate of direct tax commission¬ 
ers 

U.S.—De Treville v. Smalls, S.C., 98 
U.S. 517, 25 L.Ed. 174—Wilson v. 
U. S, 24 Ct.Cl. 227. 

S.O.—State V. Pinckney, 22 S C. 484. 
33 C.J. p 290 note 90 [c] (l)-(3). 

93. U.S.—McAndrews v. Belknap, C. 
C.A.Ky., 1-11 F.2d 111, certiorari 
denied Belknap v. McAndrews, 65 
S.Ct. 63, 328 U.S. 721, 89 L.Ed. 680. 

Ifnder Civil War direct tax acts 
U.S.—Corbett v. Nutt, Va., 77 U.S. 

464, 10 Wall. 464, 19 L.Ed. 976, 

33 C.J. p 290 note 90 [fj. 

94. U.S.—McAndrews v. Belknap, C. 
C.A.Ky., 141 F.2d 111, certiorari de¬ 
nied Belknap v. McAndrews, 65 S. 
Ct. 63, 323 U.S. 721, 89 L.Ed. 580. 

95. U.S.—McAndrews v. Belknap, C. 
C.A.Ky., 141 F.2d 111, certiorari 
denied Belknap v. McAndrews, 65 
S.Ct. 63, 323 U.S. 721, 89 L.Ed., 580. 

Omission of official title 
Where a deed shows distinctly on 
its face that it Is the deed of the 
proper officer, the mere fact that his 
signature lacks the official title or 
that such title is not mentioned in 
the certificate of acknowledgment 
does not invalidate the deed.—Vir¬ 
ginia & West Virginia Coal Co. v. 
Charles, D.G.Va,, 25L F. 83, affirmed 
254 F. 379, 166 C.C.A. 699, error al¬ 
lowed 265 F. 992, 16? C.G-A. 671, and 
dismissed 40 S.Ct, 345, 2<52 U.S. 669, 
64 L.Ed. 720. 


Deed held not void on face 

U. S.—Virginia & West Virginia Coal 
Co. V. Charles, supra. 

96. U.S.—McAndrews v. Belknap, C. 
C.A.Ky., 141 F.2d 111, certiorari 
denied Belknap v, McAndrews, 65' 
S.Ct. 53, 323 U.S. 721, 89 L.Ed. 580. 

33 C.J. 'p 359 note 42. 

97. U.S.—McAndrews v. Belknap, C. 
C.A.Ky., 141 F.2d 111, certiorari 
denied Bf»lknap v. McAndrews, 65 
S.Ct. 53, 323 U.S. 721, 89 L.Ed. 680. 

33 C.J. p 3'59 note 42. 

Soparate sal© of different tracts 
(1) A tax deed for two tracts of 
land containing no recital showing 
that the oiTlcer proceeded substan¬ 
tially in accordance with the statute 
either as to separate sale or appor¬ 
tionment is not evidence that each 
tract was offered separately.—Mc¬ 
Andrews V. Belknap, C.C.A.Ky., 141 
F.2d 111, certiorari denied Belknap. 

V. McAndrews, 66 S.Ct. 53, 323 U.S. 
721, 89 L.Ed. 680. 

(3) Where an entire parcel of land 
was sold for nonpayment of federal 
direct taxes, and the deed recited 
that the grantee was the only bidder 
who would pay the taxes with the- 
per cent thereon for the quantity so 
purchased of the land, the deed is 
not void on its face for failure to 
recite that a part of the land would 
not sell for a sum sufficient to pay 
the taxes,—Virginia & West Virginia 
Coal Co. V. Charles, L.aVa,, 2*51 F. 
83, affirmed 264 F. 379, 166 C.C.A. 

I 699, error allowed 266 F. 992, 16T C. 
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of the person for whose taxes the land was sold, 
and the name of the purchaser, or the real estate 
purchased and the price paid, but not other re¬ 
citals.Recitals in a deed of the proceedings re¬ 
quired by statute previous to sale are not prima fa¬ 
cie evidence of such facts, which must be proved 
independently of the deed.^^ An error in the name 
of the owner of the land sold will not invalidate 
a tax deed where extrinsic evidence shows what 
land was intended to be conveyedA 

§ 797. Tax Titles 

A sale of fand under distraint conveys a good title 
to the purchaser to the extent of the delinquent’s in¬ 
terest where the proceedings are regular. 

As a general rule, the sale of land for taxes pass¬ 
es nothing more than the interest of the delin¬ 
quent,^ even where the government is the purchas- 
er.3 Such a sale conveys a good title to the pur¬ 


chaser, where the proceedings are regular,^ so that 
the sale of mortgaged property to the United States 
gives the government good title to the property and 
not merely a redemption right as a lien claim- 
ant.5 While the efforts of a former owner to buy 
back his property bought in by the government will 
not estop him from thereafter asserting the inva¬ 
lidity of the sale,® he will be barred from doing so 
by laches.'^ Various matters concerning the valid¬ 
ity of titles to property sold under earlier tax stat¬ 
utes have been adjudicated by the courts.® 

§ 798. Right to Surplus 

The owner of property sold under distraint Is en¬ 
titled to the surplus proceeds remaining after satisfac¬ 
tion of the debt. 

In the case of a sale of property for taxes, the 
owner is entitled to the surplus proceeds of the sale 
after the tax and other legal charges have been sat¬ 
isfied.^ 


XX. ACTIONS FOR TAXES 
A. IN GENERAL 


§ 799. Nature and Form of Remedy 

An appropriate suit, of either a legal or an equitable 
nature, may be brought to enforce liability for taxes, not¬ 


withstanding the existence of a cumulative remedy for 
collection otherwise than by suit; but where a statute 
In force at the time provides an exclusive remedy no 
other may be pursued. 


C.A. 671, and dismissed 40 S.Ct. 346. 
252 U.S 569, 64 'L,Ed. 720. 

Under Civil Wax direct tax act 

A tax deed, under Act June 7, 1862, 
12 U.S St. at L. p 422, for the collec¬ 
tion of direct taxes within the insur¬ 
rectionary districts, which provides 
that the deed shall be evidence of 
the reg-ularity and validity of the 
sale, can be defeated only by proof 
of nonsubjection to taxation, pay¬ 
ment of the tax, or that the land 
has been subsequently redeemed.— 
Sharpleigh v. Surdam, C.C.Tenn,, 21 
F Cas Ko.12,711, 1 Flip. 472, 11 West. 
Jur. 203. 

9a N.C.—Stewart v. Pergusson, 46 

S.E. 585, 133 N.C. 276. 

33 C.J. p 359 note 43. 

Ifittent of real estate sold 
U.S.—Virginia & West Virginia Coal 
Co, v. Charles, D.C.Va., 251 F. 83, 
amrmed 254 F. 379, 16'5 C.C.A. 599, 
error allowed 255 F. 992, 167 C.G. 
A. 671, and dismissed 40 S.Ct. 346, 
252 U.S. 569, 64 L.Bd. 720. 

99. U.S.—Williams v. Peyton’s Les¬ 
see, Ky., 17 U.S. 77, 4 L.Ed. 518— 
Virginia & West Virginia Coal Co. 
V. Charles, D.C.Va., 251 F. 83, af¬ 
firmed 254 F. 379, IG'5 C.C.A, 699, 
allowed 265 F. 992, 167 C.C.A. 671, 
and dlsmi.ssed 40 S.Ct. 346, 252 U. 
S. 669, 64 L.Ed. 720. 

K.y.—Jackson ex dem. Cook v. Shep¬ 
ard, 7 Cow. 88, 17 Am.D. ^02. 


Va,—Christy v. Minor, 4 Munf. 431, 
46 Va, 120—Allen v. Smith, 1 
Leigh 231, 28 Va. 231. 

Authority of oflcer makiugf couvey- 
auce 

U.S.—Virginia & West Virginia Coal 
Co. V. Charles, D.C.Va., 251 F. 83, 
affirmed 2'54 F. 379, 165 C.C.A. 599, 
allowed 255 P. 992, 167 C.C.A. 671, 
and dismissed 40 S.Ct. 345, 252 U. 
S. 569, 64 L.Ed. 720. 

Va.—Christy v. Minor, *4 Mung. 431, 
18 Va. 431. 

1. U.S.—Virginia & West Virginia 
Coal Co. V. Charles, D.C.Va., 2'51 F. 
83. affirmed 254 F. 379, 165 C.C.A. 
699, error allowed 255 P. 992, 167 
C.C.A. 671, and dismissed 40 S.Ct. 
345, 252 U.S. '569, 64 L.Ed. 720. 

2. U.S.—Mansfield v. Excelsior Re¬ 
finery Co., Ill., 10 S.Ct. 825, 136 U. 
S. 326, 34 L.Ed. 162. 

33 C.J. p 358 note 3'5. 

Effect of statute 

A provision in a federal statute, 
that a collector’s certificate of pur¬ 
chase of land sold for taxes shall 
pass the Interest of the dellnauenl 
in the property sold, excluded, by 
necessary implication, the interest 
of any other person.—Mansfield V. 
Excelsior Refinery Co., supra. 

3. U.S.—U. S. V. Triplett, D.C.Va.. 
28 P.Cas.No.16,639, 22 Int.Rev.Rec. 
207. 

4. U.S.—Osterberg v. Union Trust 
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Co., Ill., 93 U.S. 424. 23 L.Ed. 964— 
De Roux V. Girard’s Ex’r. C.C.Pa., 
105 F. 798, affirmed 112 F. 89, 60 
C.C.A. 136. 

5. Ill. — Sissman v. Chicago Title & 
Trust Co., 25 N.E.2d 59D, 303 Ill. 
App. 620, affirmed 32 N.E.2d 132, 
375 Ill. 514. 

6 . US —McAndrews v. Belknap, C. 
C.A.Ky., 141_ F.2d 111, certiorari 
denied Belknap v. McAndrews, 65 
S.Ct. 63, 323 U.S. 721, 89 L.Ed. 580. 

7. U.S.—McAndrews v. Belknap, C. 
C.A.Ky., 141 F.2d 111, certiorari 
denied Belknap v. Mc.‘Vnclrews, 66 
S.Ct. 53, 323 U.S. 721, 89 L.Ed. 680. 

8 . U.S.—De Troville v. Smalls, S.C., 
98 U.S, 517, 25 L.Ed. 174—Williams 
V. Peyton's Lessee, Ky., 17 U.S. 77, 
4 L.Ed. 618—Virginia St West Vir¬ 
ginia Coal Co. V. Charles, D.C.Va., 
251 F, S3, affirmed 2'51 F. 379, 166 
C.C.A. 599, error allowed 255 1^. 
992, 167 C.C.A. 671, a.n<l dismissed 
40 S.Ct. 345, 2'52 U.S. 569, 64 L.Ed. 
720—Murray v. U, S., 29 Ct.Cl. 366. 

Me.-—Hale v. Cushing, 2 Me. 218. 

33 C.J. p 290 note 90 [b] (1), [db 

9. U.S.—U. S. y. Lawton, Ct.Cl., 3 
S.Ct. 646, 110 U.S. 146, 28 L.Ed. 
100 . 

Under Civil War direct tax acts 

U.S.—U. S, V. Cooper, Ct.Cl, 7 S.Ct 
459, 120 U.S. 124, 30 L.XOd. 606— 
Murray v. U. 8., 29 CtQl S66. 

33 C,J. p 290 note 90 
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Subject to the rule that where a statute in force 
at the time provides a remedy and makes it exclu¬ 
sive no other may be pursued/® the oblig-ation and 
duty to pay internal revenue taxes may be enforced 
by a suit^^ brought in the name of the United 
States, as discussed infra § 815, and in any form 
which is proper^^ jn view of the nature of the re¬ 
lief sought^2 and the procedural law in force at 
the time. Resort may be had to a remedy of a le¬ 
gal nature, formerly available in an action at 
law,^^ such as an action of debt^^ or assumpsit,^® 
or, provided the legal remedy is inadequate,^'^ re¬ 
sort may be had to a remedy of an equitable na¬ 
ture, formerly available in a suit in equity.^^ 

The filing in a bankruptcy court of a proof of 
claim for taxes is a proceeding in court for the 
collection of the taxes within the meaning of the 
tax statutes, it being the equivalent of a suit;i® 
and a like conclusion is reached as to the filing of 
a claim for taxes with an administrator^® or in 
a probate courtbut it is otherwise as to a let¬ 


ter from the commissioner giving notice of assess¬ 
ment and demanding payment.22 An internal reve¬ 
nue tax may be set up as a counterclaim in an ac¬ 
tion against the government to recover back money 
deposited for a special purpose with a collector by 
the taxpayer.22 

Prior to the enactment of statutes providing, as 
to income, estate, and gift taxes, that the amount 
of the liability, at law or in equity, of a transferee 
of the property of a taxpayer shall be assessed, col¬ 
lected, and paid in the same manner as in the case 
of a deficiency, tax liability could be enforced 
against a transferee only by a suit in equity or 
an action at law.24 While these provisions make 
available against a transferee the same summary 
administrative proceedings as are available against 
the original taxpayer, nevertheless the remedy al¬ 
lowed by these provisions is only cumulative and ad¬ 
ditional, and does not prevent resort to an equitable 
proceeding against a transferee.25 A like rule ob¬ 
tains as to a fiduciary, similar statutory provisions 


10. U.S.—Price v. U. S.. 46 

US. 180, 269 US. 492, 70 L.Ed. 
373—U. S. V. Cruikshank, D.C.N.M., 
48 F2d 352—U S. v. Truck's 
Adm’x, C.C.Pa.. 28 F. 846. 

33 C-J. p 311 note 62 [g], p 359 note 
64. 

11. US.—C. I. R. V. Laguna Land 
& Water Co., C.C.A., 118 F.2d 112 
—Jenkins v. Smith, C.C.A.Conn., 
99 F2d 827—U S. v. Cruikshank, 
DC.N.T.. 48 F.2d 352—U S. v. 
Ayer. C.C.A.Mass., 12 F.2d 194. 

Under express statutory authority 
US.—U S. V. Greenflold Tap & Die 
Corporation, D C.Ma.ss , 27 F.2d 9,33 
—U S. V. Havner, D.C.Iowa, 21 F. 
Supp. 985, reversed on other 
grounds, C.C.A., 101 ir.2d 161—U 
S. V. Bristow, C.C.Ky., 20 F. 878. 

12. US,—U. S. V. Chamberlin, Colo., 
31 S.Ct. 155, 219 U.S. 260, 65 L.Ed. 
204. 

Any proper remedy for the collec¬ 
tion of taxes due the government 
may be pursued by the United States 
In the courts under power expres.sly 
conferred by statute.—U S. v. Green¬ 
field Tap Ss Die Corporation, D.C, 
Mass., 27 F.2d 933. 

13. U.S.—U. S. V. Pacific K. R., C.C. 
Mo., 27 P.Cas.No.15,983, 4 Dill. 66. 

14. US."—Lion Coal Co, v. Ander¬ 
son. C.C.A,Utah, 62 F.2d 325—U. 
S. V. Greenfield Tap & Die Corpo¬ 
ration, D.C.Mass., 27 P.2d 933— 
U S. V. Ayer, aC.A.Mass., 12 li^.2d 
194. 

33 C.J. p 359 note 60. 

Bstablishingr basis for execution 
A suit by the United States for 
the amount of an estate tax assessed 
and levied by the commissioner was 


necessary to adjudicate liability as 
a basis for execution,—U. S. v, 
Hauser, D.C.Cal., 25 F.Supp. 689. 

15. US.—Price v. U S.. N.T., 46 S. 
Ct. 180, 269 US. 492, 70 L.Ed. 373. 

33 C.J. p 359 note 50. 

Obligation to pay as debt 

(1) The obligation to pay the tax 
IS regarded as a debt according to 
the settled doctrine in the national 
courts.—U. S. V. Havner, C.C.A.Iowa, 
101 F.2d 161—33 C.J. p 359 note 61. 

(2) This doctrine is contrary to 
the general rule prevailing in state 
courts.—Billings v. U S.. N.Y., 34 
S.Ct. 421, 232 U.S, 2C1, 68 L.Ed. 696 
—33 C.J. p 369 note 62. 

(3) Rule in state courts see the 
C.J.S. title Taxation 5 1, also 61 C.J. 
p 71 note 40. 

16. U.S,—U. S, V. Minneapolis 

Threshing Mach. Co., D.C.Minn., 
229 P. 1019. 

33 C.J. p 369 note 60 [g3. 

17. US.—C. I. R. V. Oswego Falls 
Corporation, C.C.A., 71 F.2d 673— 

U. S. V. Capital City Dairy Co., D. 
C.Ohio, 262 F. 900. 

la U.S.—U S. V. Warren R. Co., 
O.O.A.N.T., 127 F.2d 134—Neustad- 
tcr V. U S., C.C.A.Cal., 90 F.2d 34 
—U. S. V. Garfunkel, D.C.N.Y., 62 
ir.2d 727—U. S. V. Greenfield Tap 
& Die Corporation, D.C.Mass., 27 
F.2d 933—U S. v, Ilaar, C.C.A.Ga., 
27 F.2d 260, certiorari denied Haar 

V. U S., 49 S.Ct. 32, 278 US. 634, 
73 I-..Ed. 651—Alkan v. Bean, C.C. 
Wis*, 1 F.Cas.No.202, 8 Biss. 83, 23 
Int.Rev.Roc. 361—U S. v. Pacific 
R. Co., C.C.MO., 27 F.Cas.No,16,983, 
4 Dill. 66. 

Enforcement of lien see supra 9 766. 
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Bill of complaint considered as credi¬ 
tors bill 

US.—U S. V. Canfield. D.C.Cal., 29 
F.Supp. 734. 

Bringing equitable proceeding does 
not a£f8ct statutory liability 
US—U S. V. Davis, D.C Mo., 50 F.2d 
903. 

la US.—In re McClure Co., D.C. 
Ga, 21 F.2d 638. 

20. U.S.—U. S. V. First Hat. Bank, 
D.C.Ohio, 64 F.Supp. 351. 

21 . U.S.—U. S. V. Paisley, D.C.Ill., 
26 F.Supp. 237. 

22. DC.—MoCnrl v. Halstead, 45 P. 
2d 665, 69 App.D.C. 395. 

23. U.S.—Howser v. U. S., 13 Ct.Cl. 
284. 

24. U.S—Phillips V. C. I. R., 51 S. 
Ct. 608, 283 U.S. 6S9, 75 L.Ed. 1289 
—Lion Coal Co. v. Anderson, C.C.A. 
Utah, C2 I^.2d 325. 

25. US.—Phillips-Jones Corporation 
V. Parmley, 68 S.Ct. 197, 302 U.S. 
233, 82 L.Ed. 221—Leighton v. U 
S.. Cal., 63 S.Ct. 719, 289 US. 500, 

77 L.Ed. 3 350—Rosenberg v, Mc- 
I.aughlm, C.C.A.Cal., 66 P.2d 271, 
certiorari denied Rosenberg v. 
Lewis, 64 S.Ct 132, 290 U.S. 696, 

78 L.Ed. 699—U S. v. Garfunkel, 

D.C.N.Y., 62 F.2d 727—U S. v. Os¬ 
car Frommel & Bro., C.C.A.N.M., 
60 F.2d 73, certiorari denied From¬ 
mel Realty & Investment Co., 62 
S.Ct 25, 284 US. 647, 76 L.Ed. 649 
—U. S. V. Updike, C.C.A.Neb,, 32 
F.2d 1, affirmed 50 S.Ct 367, 281 U. 
S. 489, 74 L.Ed. 984—U S. v. 

Greenfield Tap & Die Corporation, 
D.C.Mass., 27 F.2d 933. 

Requiring payment by transferees 
generally see supra 9 771. 
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being deemed to provide a cumulative, rather than 
an exclusive, remedy, and the government being 
free to exercise its old remedy of proceeding in 
court against the fiduciary^^ without previous as¬ 
sessment against him, as discussed infra § 800. 

§ 800, Conditions Precedent 

Authorization or sanction of the suit hy the com¬ 
missioner of internal revenue Is essential, but assess¬ 
ment and various other matters are not conditions pre¬ 
cedent to a suit to recover taxes. 

Under the statute forbidding a suit for the re¬ 
covery of taxes unless the commissioner of internal 
revenue authorizes or sanctions the proceedings, it 
is sufficient that the commissioner authorized a pri¬ 
or suit, subsequently dismissed, involving the same 
subject matter and the same defendants, or their 
predecessors in interest, as the present action,27 
However, other matters have been held not condi¬ 
tions precedent to an action to recover internal 
revenue taxes, such as an assessment;^® the mak¬ 
ing of a return, under a prior statute, by the col¬ 
lector where the estate tax return filed by an ex¬ 
ecutor is incorrect the giving of notice of de- 
hciency to defendants, where the suit is against 
transferees and obtaining judgment against a 
dissolved corporation,or pursuing a futile reme¬ 
dy against a corporation which has ceased to do 
business,where the suit is against stockholders 
as transferees of the assets of the corporation. 

§ 801. Defenses 

in an action for taxes, the defendant may set up 
payment, lack of liability, or a proper set-off; but vari¬ 
ous other matters have been held not to be defenses. 


The maintenance of a suit or proceeding in cou 
for the recovery of internal revenue taxes is m 
prevented or precluded by the availability of oth( 
means of enforcing collection,®® loss, by failure 1 
serve a demand in time, of the collector's power 1 
collect the tax by distraint,®^ defendant's convii 
tion®5 or acquittal®® of a criminal offense, or tl 
action of the government in seeking a forfeitm 
for violation of customs and navigation laws®*^ ar 
its failure to set forth the claim for taxes in tl 
libel in admiralty for forfeiture.®® 

The time when a notice after a jeopardy a 
sessment was given does not affect the suit whei 
the statute was complied with ;®® and under form< 
statutes a decision of the board of tax appeals r< 
determining a deficiency did not estop the goven 
ment to maintain an action for the tax disallowc 
by the board.Also the discharge of an execute 
from personal liability for estate taxes docs m 
bar suit against him in his representative capac 
ty;4i and the fact that the dissolution of a corp( 
ration and the distribution of its assets were leg. 
at the time does not render inequitable a subseque^ 
suit against stockholders receiving the assets 
recover income taxes owing by the corporation. 
A transferee who has received the benefit of pri< 
proceedings will not be permitted to complain < 
irregularities therein.^® 

On the other hand, the United States may n< 
enforce by suit the collection of taxes assess^ 
1 gainst the husband from rents due the husbar 
ind wife from property which they are purchasir 
under a land contract as an estate by the entir 


26. U.S.—U. S. V. First Huntington 
Hat. Bank, D.C.W.Va., 34 F.Supp. 
678, affirmed, C.C., First Hunting:- 
ton Hat. Bank v. U. S., 117 F.2d 
376. 

Statutory remedy is alternative and 
not exclusive 

U.S.—U. S. V. Motsingrer, C.C.A.H.C., 
123 F.2d 685. 

27. U.S.—U. S. V. Tillinffhast, D.C. 
K,L, 56 F.2d 279, affirmed, C.C.A., 
69 F.2d 718. 

28. XT.S,—Leighton v, XT. S., Cal., 63 
S.Ct. 719, 289 U.S. 506, 77 L.Ed. 
1350—U. S. V. Kelley, D.C.Cal., 24 
P.2d 234, reversed on other 
grounds, C.C.A., Kelley v. U. S., 30 
F.2d 193—U. S. V. Hashville, C. & 
St. L. Ry., Tenn., 249 F. 678, IGl 
C.C.A. 688. 

33 C.J. p 360 note 66. 

Assessment, or lack of assessment, 
as affecting limitations, see infra 
§§ 807, 808. 

Action may he either on assessment 
or statutory duty alone 

U.S.—Jenkins v. Smith, C.C.A.Conn., 


99 F.2d 827—U. S. v. Fisher, D.C. 
Mich., 67 F.Supp. 410. 

Estate tax 

U.S.—U. S. V. Cruikshank, D.C.H.Y., 
48 F.2d 352—U. S. v. Ayer, C.C.A. 
Mass., 12 F.2d 194—U. S. v. Fir.st 
Huntington Nat. Bank, D.C.W.Va., 
34 F.Supp. 578, affirmed, C.C.A., 
First Huntington Nat. Bank v. XJ. 
S., 117 F.2d 376. 

28. XJ.S.—U. S. v. Cruikshank, D.C. 
N.Y., 48 F.2d 362. 

30. U.S.—U. S. v. Updike, D.C.Heb., 

26 F.2d 746, affirmed, C.C.A., 32 F. 
2d 1, affirmed 60 S.Ct. 367, 281 U.S. 
489, 74 L.Ed. 984. 

U.S.—U, S. V. Garfunkel, D.C. 
N.Y., 62 F.2d 727—U. S. V. Fairall, 
D.C.N.Y., 16 F.2d 328. 

32. U.S.—Fairless v. C. L R., C.C.A., 
67 F.2d 476. 

33. U.S.—U. S. V. Havner, D.C.Iowa, 
21 F.Supp. 985, reversed on other 
grounds, C.C.A., 101 F.2d 161. 

34. U.S.—Jenkins v. Smith, C.C.A. 
Conn., 99 F.2d 827. 
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35. U.S.—U. S. V. U. S. Industri 

Alcohol Co., C.aA.Md., 103 F. 
97. 

38. U.S.—U. S. V. Schneider, C. 

Or., 35 P. 107, 13 Sawy. 295. 

37. U.S.—U. S. V. Rizzo, N.J., 56 
Ct, 680, 297 U.S. 630. 80 L.Ed. 8^ 

38. U.S.—U, S. V. Rizzo, supra. 

39. U.S.—C, I. R. V. Angler Corp 

ration, C.C.A., 60 F.2d 887, certi 
rarJ denied Angler Corporation 
C. I. R., 62 S.Ct. 129, 284 U.S. O'! 
76 lu.Ed. 669. . 

40. U.S.—St. Louis Union Trust C 
V. U. S., C.C.A.MO., 82 F.2d 61. 

41. U.S.—U. S. V. Rodenbough, D. 
Pa., 21 F.2d 781, reversed on oth 
grounds, C.C.A., Ilodenbough v. 
S., 26 F.2d 13. 

42. U.S,—U. S. V. Updike, D.C.Ne 
1 F.2d 660, affirmed, aC.A., Updi 
V. U. S., 8 F.2d 913, certiorari <3 
nied 46 S.Ct. 473; 271 U.S. 661, 
L.Ed. 1138. 

43. U.S.—Warner Collieries Co. 
U, S., aC.A,Ohlo, 63 F.2d 84* 
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ty;44 and, except where defendant is not the tax¬ 
payer, as where he is a trustee,defendant may 
show that the assessment was erroneous or illegal 
and should not be enforced,without regard to 
statutes which might apply if he, rather than the 
government, were the moving party, such as the 
statute prohibiting suits for the purpose of re¬ 
straining the assessment or collection of a tax^*^ 
or the statute placing restrictions on a suit to re¬ 
cover back a tax illegally or erroneously assessed 
or collected.'^* 

It has been held that the alleged failure of gov¬ 
ernment agents to exercise reasonable diligence to 
collect an estate tax out of estate assets in the 
hands of the widow to whom the administrator dis¬ 
tributed them, or to enforce the liability of the 
widow as transferee, does not prevent the govern¬ 
ment from recovering the tax from the administra¬ 
tor but it has also been held that the govern¬ 
ment is not entitled to recover taxes from the tax¬ 
payer’s trustee where the trustee kept government 
officials advised of proceedings in a state court, so 
that the government had abundant opportunity to 
assert in the state court its right, if any, to pri¬ 
ority, and two tenders by the trustee of the amount 
found by the state court to be owing for federal 
taxes, one to the collector and the other in open 
court at the trial of the present action, were re¬ 
fused.®® 

Payment of assessed amount. After a tax has 
been paid, no action lies to recover the amount 
thereof as a tax, even though it has been refund¬ 
ed and it is claimed that the refund was erroneously 
made;®^ but the fact that an assessment has been 
made and paid is no bar to a suit for the recovery 


of an additional amount found due.®^ 

Set-off or counterclaim. In an action brought by 
the United States for the recovery of taxes, defend¬ 
ant cannot plead a set-off, legal or equitable, grow¬ 
ing out of independent claims,although such 
claims are just and have been presented to the prop¬ 
er accounting officers and rejected;®^ but claims 
arising out of the same transaction may be offset.®® 
Former stockholders, to whom assets of a dissolved 
corporation were distributed, may not, in a suit 
against them for taxes owed by the corporation, 
assert a counterclaim or set-off based on an in¬ 
crease in their personal income taxes due to the 
distribution.®® 

§ 802. Jurisdiction and Venue 

An action for internal revenue taxes may be brbU^iht 
in a federal district court in the district within which 
liability for the tax Is Incurred or where the party from 
whom the tax is due resides. 

Under the controlling statute, which is now In¬ 
ternal Revenue Code, 26 U.S.C.A. § 3744, an ac¬ 
tion for internal revenue taxes may be brought in 
the federal judicial district within which liability 
for the tax is incurred or where the party from 
whom the tax is due resides,®7 but not in any other 
district.®^ Where jurisdiction of a district court is 
predicated solely on a supposed, but nonexistent, 
lien of the United States on the land involved, it is 
proper to dismiss the bill or complaint on motion.®® 

It has been held proper for the government to 
petition the circuit court of appeals sitting in ad¬ 
miralty for application toward satisfaction of the 
tax of proceeds of a sale deposited in the registry 
of the court.®® 


44. U.S.—U. S. V. Nathanson, D.C. 
Mich., 60 F.Supp. 198. 

45. TJ.S.—U. S. V. Canfield, D.C.Cal., 

29 F.Supp. 734. 

46. U.S.—U. S. V. Nebraska Distil¬ 
ling Co., Ill,, 80 F. 286, 25 C.C.A. 
418, 

47. U.S.—U. S. v. Nebraska Distil¬ 
ling Co,, supra. 

48. U.S.—Clinkfnbeard v. U. S., 
Ohio, 21 Wall 65. 22 L.Ed, 477— 
U. S. V. Nebraska Distilling Co., 
Ill, 80 F. 285, 26 C.C.A. 418. 

49. U.S.—U. S. V. First Huntingdon 
Nat. Jiank, D.C.W.Va., 34 F.Supp. 
578, affirmed, C.C.A., B^irst Hunting- 
ton Nat. Bank, v. XT. S., 117 F,2d 
376. 

50. U.S.— tr. S. V. Swink, D.aVa., 41 
F.Supp. 98. 

SB U.S.—ICelley v. XJ. S., C.C.A.Oal, 

30 F.2d 193. 

Action to recover erroneous refund 
see infra 8 


52. U.S.—St. Louis XJnion Trust Co. 
V. U. S., C.C.A.MO., 82 F.2d 61— 
U. S. V. Little Miami, C. & X. R. 
Co., C.C.Ohio, 1 F. 700, reversed on 
other grounds, Little Miami, C. & 
X. n. Co. V. U. S., 2 S.Ct. 627, 108 
XJ.S. 277, 27 L.Ed. 724. 

33 C.jr. p 360 note 57. 

Controlling q.ixesti03i is not what 
has been assessed, but what is by 
law due.—Clinkenbeard v. XJ. S., Ohio, 
21 WalKU.S.) 65, 22 L.Hd, 477— 
Dollar Sav. Bank v. U. S., Pa., 19 
WalKU.S.) 227, 22 L.Ed. 80. 

53. U.S.—Wo.stern Union R. Co. v. 
U. S., Wis., 101 U.S. 643, 25 L.Ed. 
1068. 

54. U.S.—U. S. V. Pacific R. Co., C. 
C.Mo., 27 F.Cas.No. 16.983, 4 Dill 
66 . 

55. U.S.—Dixie Margarine Co. v. C. 

I. R., C.O.A., 116 446. 

Overpayments in respect of on© 

item, as shown by an agreed state¬ 
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ment of facts, should he deducted; 
even where there is no plea of set¬ 
off.—Missouri River, F. S. & G. R. 
Co. V. U- S., C.C.Mo., 19 F. 66. 

50. U.S.—U. S. V. TlUinghast, D.C. 

E.L, 55 F.2d 279, affirmed, C.C.A.. 
69 F.2d 718. 

67. U.S.—U. S. v. ICelley, D.C.CaL, 
24 F.2d 234, reversed on other 
grounds, C.C.A., Kelley v. U. S., 
80 F.2d 193. 

Jurisdiction of actions under revenue 
laws generally see Federal Courts 
§ 31. 

Sa U.S.—U. S. V. New York, N. H. 
& H. R. Co., D.C.N.Y., 27 F.CaaNo. 
16,874, 10 Ben. 144, 24 Int.Rev.Rec. 
341. 

59. U.S.—Whitney Trust Savings 
Bank v. Brolsford, C.O.A.Fla., 63 
H2d 880. 

00. U.S.—U. S. V. El2!!50, N.J., 66 S. 

Ct 580. 297 U.S. 630, 80 L.m 844. 
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§ 803. In General 

To avoid being barred, a suit to collect Internal 
revenue taxes must be commenced within the period of 
limitation prescribed by statute, unless there is a valid 
and effective waiver extending the period for collection. 

Lapse of time does not bar the right of 
the government to collect a tax by suit unless 
it is so provided by statute but statutes lim¬ 
iting the time for bringing suit to collect income, 
estate, gift, and all other internal revenue, taxes 
have been enacted, and a suit is barred when not 
brought within the limitation period prescribed by 


statute,®^ and the extended period, if any, fixed by 
a valid and effective waiver, discussed infra § S13. 
On the other hand, the suit is timely and not barred 
when it is commenced within the period of limita¬ 
tion prescribed,even though judgment is not ob¬ 
tained until after the expiration of such period.®^ 
The statute that is to be applied is the one compre¬ 
hending collection by suit of the taxes in ques- 
tion^5 and in force when collection is attempted.^® 
In the case of internal revenue taxes, other than in¬ 
come, estate, or gift taxes, the applicable statute, 
where suit is brought without prior assessment, is 


61. U.S.—U. S. V. Russell. C.C.A. 

Ala., 22 F.2d 24 9. reversed on other 
grounds 49 S.Ct. 121. 278 U.S. 181. 
73 L.Ed 255—U S. v. First Hunt¬ 
ington Nat. Bank. D C W.Va., 34 
F.Supp. 578, affirmed, C.C.A., First 
Huntington Nat. Bank v. U. S., 
117 F.2d 376. 

Isack of presumption 

In absence of statute, limitation 
barring collection of taxes will not 
be presumed—Pacific Coast Steel Co. 
V. McLaughlin, C.C.A Cal . 61 F.2d 73, 
affirmed 53 S.Ct. 422. 288 U.S 426. 
77 L.Ed. 873—Loewer Realty Co. v. 
Anderson, C.C.A.N Y., 31 P.2d 268. 

certiorari denied 50 S.Ct. 17, 280 U. 
S. 558, 74 L.Ed. 613. 

Where government bound by statute 
The government is not bound by 
a statute of limitations unless con¬ 
gress has clearly manifested its in¬ 
tention that It shall be so bound. 
—U. S. V. Minneapolis Threshing 
Mach. Co.. D.C.Minn., 229 P. 1019. 

Estate taxes 

(1) Prior to the enactment of Rev¬ 
enue Act of 1926 § 308(a), similar 
to Internal Revenue Code, 26 U.S.C.A 
§ 871(a). providing that no proceed¬ 
ing in court for the collection of a 
deficiency in an estate tax shall be 
begun until notice of the deficiency 
has been mailed to the executor, nor 
until the expiration of the period 
allowed by statute for filing a peti¬ 
tion for redetermination with the 
lax board, nor, if a petition has been 
filed, until the decision of the board 
has become final, the United States 
had the right to institute suits to 
collect unpaid estate taxes at any 
time after they fell due, subject to 
any applicable statute of limitation. 
—U. S. V. Cruikshank, D.C.N.M., 48 
F.2d 362. 

(2) This was true even though 
the Revenue Act of 1924 had created 
the board of tax appeals and had 
given taxpayers the right to appeal 
to the board from deficiencies de- 


f termined by the commissioner.—U. S. 

V. Cruikshank, supra 
i (3) Under the Revenue Act of 1926 
! an executor who filed no petition 
with the board was subject to suit 
after the expiration of the statutory 
period for filing a petition.—U. S. v. 
Cruikshank, supra. 

Prior to X&svenue Act of 1921, ex¬ 
cept for income, excess profits, and 
war profits taxes levied by the Reve¬ 
nue Act of 1918, there was no limi¬ 
tation whatsoever on the collection 
of taxes by suit without assess¬ 
ment.—O. D. Jennings & Co v. Rein- 
ecke. D.C.Ill., 19 F.Supp. 197. 

Prior to Revenue Act of 1918, there 
was no limitation against suits to 
collect income taxes.—Bowers v. 
New York and Albany Lighterage 
Co., N.Y., 47 S.Ct. 389, 273 U.S. 346, 
71 L.Ed. 676—U. S. v. Edison Elec¬ 
tric Illuminating Co. of Brooklyn, 
D.C.N.M., 37 F.2d 926. 

62. US.—Walsh V. Price, D.C.N.M,, 
34 F.2d 57—Citizens Bank of La¬ 
fourche V. Miller-Llnk Lumber Co., 
D.C.Tex., 16 P.2d 163—U. S. v. 
Board, D.C.Ky., 14 F.2d 459— 
Moran v. U. S., Ct.Cl., 19 F.Supp. 
557. certiorari denied 58 S.Ct. 642, 
303 U.S. 643, 82 L.Ed. 1102, re¬ 
hearing denied 58 S.Ct. 829, 303 U. 
S. 669, 82 L.Ed. 1125. 

Claim in baukmcptcy 
U.S.—In re McChesney, D.C.Cal., 68 
P.2d 340. 

Counterclaim 

Limitation on suit or proceeding 
for collection of income taxes was 
held to bar recovery on counterclaim 
asserted by United States for taxes. 
—A. D. Cummins Sc Co. v. U. S., 70 
CLCl. 1, certiorari denied 61 S.Ct. 
652, 283 U.S. 858, 75 L.Ed. 1464, 
Government’s claim is stale where 
no suit or proceeding was begun 
within the statutory period and al¬ 
though a claim was filed in a state 
receivership proceeding, it was not 
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I filed until after the expiration of the 
I statutory period and was subsequent¬ 
ly withdrawn.—McCarl v. Halstead, 
45 F.2d 665, 69 App.D C. 395. 

63. U.S.—U. S. V. Havner, C.C.A. 
Iowa, 101 P.2d 161—U. S v. Cruik¬ 
shank, DC.N.Y., 48 F.2d 352—U. 
S. V. Niagara Hudson Power Cor¬ 
poration, DC.N.Y., 53 F.Supp. 796 
—Inter-County Title Guaranty Sc 
Mortgage Co. v. Rasquin, D.C.N.Y., 
38 F.Supp. 735. 

64. U.S.—U. S. V. Havner, C.C.A. 
Iowa, 101 F.2d 161. 

TTnexplained delay of eight years 

before serving complaints in action.s 
for corporate excise taxes was held 
abandonment of actions, requiring 
dismissal.—U. S. v. Edison Electric 
Illuminating Co., of Brooklyn, D.G. 
N.Y., 37 F.2d 926. 

65. Xiimitatlon on assessment and 
summary proceedings 

(1) Three-year clause in Excise 
Law of 1909 § 38 subd 5. 36 U.S.St. 
at L. p 112, Imposing special tax on 
corporations, was not a lirniiation 
on right of government to sue for 
unpaid taxes, but at most was limi¬ 
tation on collecting officers to make 
assessment and to enforce payment 
by summary proceedings.—-U. S. 
V. Grand Rapids & 1. liy. Co., D.C. 
Mich., 239 F. 153, affirmed, C.C.A., 
Grand Rapids Sc I. R. Co. v. U. S., 
256 P. 989—U. S. v. Minneapolis 
Threshing Mach. Co., D.C.Minn., 229 
F. 1019. 

(2) Likewise the limitation of fif¬ 
teen months within which an as¬ 
sessment might be made had no ap¬ 
plication to an action against a cor¬ 
poration for taxes iraposfid by act of 
June 30, 1864.—U. S. v. Little Miami, 
C. Sc X R. Co., aC.Ohio, 1 F. 700, 
reversed on other grounds Little 
Miami, C. & X R. Co. v. 0. S., 2 S, 
Ct 627, 108 U.S. 277, 27 L,Ed. 724. 

ea 0.S,—J. P. Stevens Engraving 
Co. V. 0. S.. D.aaa., 44 F.2d 822. 
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the one relating to internal revenue taxes generally 
and prescribing a certain period running from the 
time the taxes become due;^'^ but such statute has 
no application where there was an assessment and 
no proceeding in court for collection.68 In the case 
-of income, estate, or gift taxes, the applicable stat¬ 
ute is one specifically relating to the tax under con¬ 
sideration; and as stated infra §§ 807, 808, the pe¬ 
riod is, in most cases, computed from the assess¬ 
ment, where there has been a timely assessment, 
or from the return, where suit is brought without 
prior assessment. However, in the case of income 
taxes, a statute prescribing a shorter period com¬ 
putable from the making of a written request is 
applicable where a proper request for prompt de¬ 
termination of tax liability is made by a corporation 
contemplating dissolution or by an executor, ad¬ 
ministrator, or other fiduciary representing the es¬ 
tate of a decedent.69 A statutory limitation of the 
time to sue for the collection of taxes is not ap¬ 
plicable to the government’s counterclaim to re¬ 
cover back estate taxes refunded illegally or 
.through mistake. 

Statutes limiting the time for collection of taxes 
by suit only put a time limitation on the right of 
the government to sue'^^ and, like other limitation 


laws, affect by their own force only the remedy 
they do not extinguish tax debts,"^3 add to the power 
of the government, to sue for taxes,or consti¬ 
tute conditions on the right to tax.75 A plea of 
limitations against the collection of taxes is not 
regarded with disfavor but a double contention 
of an internal revenue collector that an action for 
a partner’s individual tax refund is barred and that 
a statute extends the time for collecting a partner¬ 
ship excess-profits tax is not considered favorably.^? 

Estoppel to set up the bar of the statute of limi¬ 
tations may arise from conduct,'^^ but not where 
the government was not moved to refrain from dis¬ 
training or instituting a proceeding in court for 
collection of the tax by reason of such conduct. 

§ 804. Construction of Limitation Statutes 

A statute limiting the time for collection of in¬ 
terna! revenue taxes by suit should be applied in harmony 
with its intent and construed liberally in favor of the 
taxpayer. 

Although the view that a statute limiting the 
time for collection of internal revenue taxes by suit 
should be strictly construed in favor of the gov¬ 
ernment has received considerable judicial sup- 
port,so the rule adopted by the supreme court and 


67. U.S.—U. s. V. Niagara Hudson 

Power Corporation, D.C.N.Y., 53 P. 
Supp. 79(>. 

SB, U.S.—Standard Oil Co. of Cali¬ 
fornia V. U. S.. C.C.A.Cal., 90 F.2d 
671, certiorari denied 68 S.Ct. 143, 
302 U.S. 711. 82 UEd. 073. 
rSB, U.S.—White v. U. S., Ct.Cl., 22 
F.Supp. 821. 

Ftirpos© of statute impofllnR- one- 
year limitation on collection of in- 
com<i tax from corporations in dis- 
Holutlon wa,« to permit such corpora¬ 
tion to obtain a prompt and early 
-determination of their tax liability 
in order that matters incident to 
ilis.solution and affairs of corporation 
might he promptly administered as 
such without neces.sity of waiting 
more than one year after written 
requi^at for determination of f(‘deral 
tax liability.—White v. U. 8., supra. 

' 70. U.W.—Talcolt V. U. S., C.C.A. 
Cal., 23 R2a 897, certiorari denied 
48 B.Ot 601, 277 V.B. 604, 72 L.Ed. 
1011 . 

71. tr.8.—U. S. v. 'First Huntington 

Nat, Bank, D.C.W.Va., 34 I^.Hupp. 
678, adirmed, C.C.A., First Hunt¬ 
ington Nat. Bank v, IT. S., 117 F. 
2d 376. 

Purpose fuid lutoat of gtatiito 
(1) The ch'ar Inttmt of the statute 
wa,M to designate the extent of time 
for tile enforcement of tax liability. 

^ ir, 8. V. IJpdikrs Neb,, 60 aCt, $$7, 
2 Hl U.a 489, 74 KEd. 984, 


(2) The purpose of the statute 
was to fix the time beyond which 
steps to enforce the collection might 
not be initiated.—In re Bowen, D.C. 
i'a., 58 F.Supp. 286, affirmed, C.C.A., 
151 F.2d 690. 

7Z U.S.— J. P. Stevens Engraving 
Co. V. U. a, D.C.Ga., 44 F.2d 822. 

73. U.S.—Simmons Mfg. Co. v. 
Routziahn, C.C.A.Ohio, 62 F.2d 947, 
certiorari denied 63 S.Cl. 695, 289 
U.S. 761, 77 U.Ed. 1490. 

Decision that collection is barred 

Is not decision that Uu^ro has never 
been any liability for the tax.-— 
American S. S. Co. v. Wick wire Spen¬ 
cer Steel Co., D.C.N.Y., 8 F.Supp. 662. 

74. U.S.—U. S. V. First Huntington 
Nat. Bank, I'i.C.W.Va., 34 F.Supp. 
0 78, ailirmed, C.C.A., First Hunt¬ 
ington Nat. Bank v. U. S., 117 F.2d 
376. 

76. U.S.—X P. Stevens Engraving 
Co. v. U. S., D.C.Ga., 44 F.2d 822. 

78. D.C.—Alameda l^ark Co, v, Lu¬ 

cas, 37 F.2d 806, 09 App.D.O. 175, 

77. U.S.—*Hciffernan v, Alexander, 
D.aokb, 48 F.2a 866. 

75. U.S,—Naumkeag Steam Cotton 
Co. V. U. S., Ct.Oh, 2 F.Supp. 126, 
certiorari denied 63 S.Ct. 604, 280 
U.S. 749, 77 LJOd, 1496. 

Asswtion 

Taxpayer who, by anai^rtlng that 
commlBslonor's letter constituted de- 
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flciency notice, obtained hearing be¬ 
fore board of tax appeals, causing 
commissioner to hold tax collection 
in abeyance, could not thereafter re¬ 
pudiate assertion for purpose of in¬ 
voking limitation statute.—Continen¬ 
tal Products Co. V. C. I. R., C.C.A., 66 
F.2d 434. 

Waiver see infra §§ -810-814. 

79. US.—Tn re Bowen, D.C.Pa., 6S 
F.Supp. 286, affirmed, C.C.A., 151 
F.2d 690—Tower Hill Connellavllle 
Coke Co. of West Virginia v. Hein- 
er, D.C.Pa., 25 F.Supp. 505. 

80, U.S.—I">arrott v. McLaughlin, C. 

C. A.Cal., 67 F.2d • 397—U. S. v. 
Southern Lumber Co., C.C.A.Ark., 
'61 F.2d 956, 78 A.L.E. 619, certio¬ 
rari denied Southern Immber Co. 
V. U. S., 62 S.Cl. 197, 284 U.S. 680, 
76 L.Ed. 574—ImholT-Berg Silk 
Dyeing Co. v. U. S., D.C N.J., 43 F. 
2d 836—“W. P. Brown & Sons Ijum- 
ber Co, v. C. 1. It, Q.C.A., 3S FJd 
426, affirmed W. P. lirown & Sons 
Lumber Co. v. BurncU, 51 S.CL 140, 
282 U.S. 283, 7-5 I..Ed, 343—Loewer 
Kiialty Co. v. Anderson, C.C.A.N. 
Y., 31 F.2d 208, certiorari denied 50 
S.Ct. .17, 280 U.S. 668, 74 L.Ed, 613 
—XT. S. V. Bank of Commerce & 
Trust Co., D.C.Tenn., 32 F.Supp. 
942, affirmiKi, C.C.A., Bank of Com- 
mero(^ & Trust Co. y. U. S., 124 F. 
2d 187‘-Clifton Mfg. Co. v. U. S., 

D. C.aa, 3 F.Supp. 608, affirmed, C, 
C,A., 70 KZd 102# reversed on oth- 
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in some decisions of lower courts is tliat such a 
statute should be liberally construed in favor of 
the taxpayer.si The statute is to be applied in 
harmony with the intention reasonably to be in¬ 
ferred from its terms and the circumstances of its 

enactment.S2 

§ 805. Suspension of Statute 

In respect of a deficiency, the running of the statute 
is suspended by the pendency of redetermination pro¬ 
ceedings before the tax court. 

The pendency of redetermination proceedings be¬ 
fore the tax court or board suspends the running 
of the statute of lim-itations for commencing a pro¬ 
ceeding in court for the collection of a deficien- 
cy.S3 It has been both affirmed^^ and denied^^ 
that the filing of a claim for abatement of a tax 
suspends the running of the statute of limitations 
for the collection of the tax. So too the giving 
of a bond for payment of the tax, or a part there¬ 
of, has been held to suspend the running of the 
statute but a conclusion to the contrary has also 
been reached.®'^ The dissolution of a corporation 
which is a taxpayer does not suspend the running 
of the statute.ss Suspension of running of statute 
by waiver or agreement is discussed infra § 813. 


§ 806. Actions against Transferees 

The same statutes of limitations that governs the 
time for bringing suit against the original taxpayer Is 
applicable to a suit against a transferee or fiduciary to 
recover taxes. 

Although the United States is not subject to the 
defense of laches in a suit against transferees to 
establish tax liability,an action to collect taxes 
from a transferee or fiduciary may^O or may not^l 
be barred, accordingly as it is not or is commenced 
within the period prescribed by the statute of limi¬ 
tations; and the applicable statute is the same as 
that which governs a suit against the original tax- 
payer.92 Where there has been an assessment with¬ 
in the period of limitations applicable thereto, the 
period for bringing suit against a transferee or 
fiduciary is six years computed from the time of 
the assessment.93 In the absence of assessment, the 
applicable statute is the one prescribing a period of 
limitation computable from the filing of the re- 
turn.Q^ It has been held that where a judgment 
for taxes was obtained against the original taxpay¬ 
er in an action commenced before the expiration 
of the limitation period, a suit to recover the 
amount of the judgment may be brought against 
transferees after the expiration of the limitation 
period.®^ 


er grounds 55 S.Ct. 133, 293 U.S. 
186, 79 L.Ed. 276. 

ai. U.S.—U. S. V. Michel, N.Y„ '51 S. 
Ct. 284, 282 U.S. 656, 75 L.Ed. 698 
—U. S. V. Updike, Neb., 50 S.Ct. 
367, 281 U.S. 489, 74 L.Ed. 984— 
Bowers v. New York & Albany 
Lighterage Co., N.Y., 47 S Ct. 389, 
273 U.S. 346, 71 L.Ed. 676—U. S. 
V. Havner, C.C.A.Iowa, 101 F.2d 161 
—C. I. R. V. Wilson, C.C.A., 60 P. 
2d 501. 

82. U.S.—Bowers v. New York & 
Albany Lighterage Co., N.Y., 4 7 
set. 389, 273 U.S. 346, 71 L.Ed. 
676. 

Short limitation, in favor of corpora¬ 
tion in process of dissolution 
The statute malting short limita¬ 
tion on collection of an income tax 
applicable in favor of a corporation 
in dissolution is in nature of a relief 
provision changing preceding reve¬ 
nue acts, and, as such, should be lib¬ 
erally construed in order that its ob¬ 
ject and purpose may be given effect. 
—White V. U. S., CtCl., 22 E.Supp. 
821. 

83. U.S.—W. P. Brown & Sons 
Lumber Co. v. Burneft, '51 S.Ct. 140, 
282 U.S. 283, 75 L.Ed. 343—San¬ 
born V. Helvering, C.C.A., 108 F.2d 
■311—Parrott v. McLaughlin, C.C. 
A.Cal., 67 F.2d 897. 

84. U.S.—U. S. V. Pfafflnger, C.C.A. 
Cal., 66 P.2d 901, certiorari denied 
Pfafflnger v. U. S., 54 S.Ct. 373, 
290 U.S. 706, 78 L.Ed. 606—Booth- 


Boyle Live Stock Co. v. U. S., Ct. 
Cl., 2 F.Supp. 479. 

85. U.S.—C. I. R. V. Ricker, C.C.A., 
77 F.2d 810—Gulf States Steel Co. 
V. U. S., C.C.AAla., *56 P.2d 43, 
affirmed 53 S.Ct. 69, 287 U.S. 32, 77 
L.Ed. 150. 

86. U.S.—National Shirt Shops v. U. 

S., Ct.Cl., 67 F.2d 925, certiorari de¬ 
nied 53 S.Ct. ‘84, 287 U.S. 633, 77 
L.Ed. 548, 

Bond as waiver see infra § 811. 

87. U.S.—Gulf States Steel Co. v. 
U. S., C.C.A.Ala., '56 F.2d 43, af¬ 
firmed 53 S.Ct. 69. 287 U.S. 32, 77 
L.Ed. 150. 

83. U.S.—U. S. V. Lazenby, D.G.Tex,, 

6 F.2d -82 7. 

89. U.S.—U. S. V. Adams, C.C.A. 

Tex., 92 F.2d 395. 

96. U.S.—U. S. V. Continental Nat. 

Bank & Trust Co., Ill., 59 S.Ct. 308, 
30'5 U.S. 398, 83 L.Ed. 249—Signal 
Oil & Gas Co. V. U. S., C,C.A.Cal., 
125 F.2d 476—U. S. v. Motsinger, 
C.C.A.N.C., 123 F.2d 686—U. S. v. 
Updike, D.C.Neb., 25 F.2d 746, af¬ 
firmed, C.C.A., 32 P.2d 1, affirmed 
■50 S.Ct 367, 281 U.S. 489, 74 L.Ed. 
984. 

I^aclc of estoppel to set up statute 
A transferee is not estopped to set 
up the statute of limitations by rea¬ 
son of certain matters where there 
Is no evidence to show that the com¬ 
missioner did not have knowledge of 
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such matters long before the expira¬ 
tion of the statutory limitation peri¬ 
od.—Signal Oil & Gns Co. v. U. S., 
C.C.A.Cal., 125 F.2d 476. 

91. U.S.—U. S. V. Adams, C.C.A. 
Tex., 92 P.2d 395—Neustadter v, U. 

S., C.C.A.Cal., 90 F.2d 34—U. S. v. 
Weisburn, D.C.Pa., 48 F.Supp, 893. 

Expiration of lieu does uot bar suit 
U.S.—Neustadter v. U. S., C.C.A. 
Cal., 90 F.2d 34. 

92. U.S.—U. S, V. Updike, JSTeb., 60 
S.Ct. 367, 281 U.S. 489, 74 L.Ed. 
9'S4—U. S. V. Motsinger, C.C.A.N.C., 
123 P.2d 585—U. S. v. Weisburn, 
D.C.Pa., 48 F.Supp. 393—U. S. v. 
First ITuntington Nat. Bank, D.C. 
W.Va., 34 F.Supp. 578, affirmed, C. 
C.A., First Huntington Nat. Bank 
V. U. S., 117 F.2d 376. 

93. . U.S.—Signal Oil & Gas Co. v. U. 

S., C.C.A.Cal., 12‘5 F.2d 476—TT. S. 
V. Motsinger, C.C.A.N.C., 123 F.2d 
685—U. S. V. Updike, C.C.A.Neb., 
32 F.2d 1, affirmed 50 S.Ct. 367, 281 
U.S. 4 89, 74 l^.Ed, 984—U. S. v. 
Weisburn, D.C.Pa., 48 F.Supp. 393 
—U. S. V. First Huntington Nat 
Bank, D.C.W.Va., 34 F.Supp. 678, 
affirmed, C.C.A., First Huntington, 
Nat Bank v. U. S., IIT B\2d 376. 

Assessment contemplated by statute 
U.S.—U. S. V. First Huntington Nat. 
Bank, supra. 

94. U.S.—Signal Oil Gas Co, U. 

S., aC.A.Cal., 125 F.2d 476. 

95. U.S.—U. S. v, Oeoar Fronwoael 
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2. Computation op Peeiod 


§ 807. In General 

The statutory limitation period for commencing suit 
to collect taxes is to be computed from the time of 
making an assessment where an assessment has been 
made within the period of limitation properly applicable 
thereto. 

Where an assessment has been made within the 
period of limitation properly applicable thereto, 
the period of limitation for bringing suit to collect 
the tax is, under the statutes, to be computed from 
the time of making the assessment,and the gov¬ 
ernment is allowed six years thereafter in which to 
bring suit,9S and, in the absence of a waiver ex¬ 
tending the period for collection, a suit is barred 
when not brought within the six-year period,99 
even though the suit would not be barred if no as¬ 
sessment had been made,i as where no return was 
made and suit could have been brought without as¬ 
sessment at any time, as discussed infra § 809. 
Such a statute does not apply to a suit to recover a 
tax from a wife where an assessment was made 
against the husband alone and not against the 
wife.2 Also it docs not apply in the case of an as¬ 


sessment made prior to its enactment which falls 
within a provision expressly excluding its applica¬ 
tion. ^ 

Redetermmation by hoard of tax appeals. Un¬ 
der some revenue acts there was a limitation of one 
year for the beginning of a proceeding in court, 
without assessment, to collect any part of the 
amount determined as a deficiency by the commis¬ 
sioner^ but disallowed as such by the board of tax 
appeals. The limitation period was computed from 
the final decision of the board.^ 

§ 808. Return 

Under former statutes, the limitation period for com¬ 
mencing suit was computed generally from the filing of 
the return; and under the present statutes it Is so com¬ 
puted where the suit is for collection without assess¬ 
ment. 

In the absence of a waiver extending the period 
for collection, a suit or proceeding in court to col¬ 
lect internal revenue taxes is^ or is not® barred ac¬ 
cordingly as it is not or is commenced within the 
applicable statutory limitation period computed from 


& Bro., C.aA.N.Y., 60 F.2d 73, 
certiorari denied Frommel Realty 
& Investment Co. v. U. S., 52 S.Ct. 
25, 284 U.S. 647, 76 L.Ed. 649. 

06. Protection of taxpayer 

The words “within the statutory 
period of limitation properly a 4 ;)pli- 
cable thereto" have been considered 
to have been inserted in the statute 
solely for the protection of the tax¬ 
payer and In order to preclude collec¬ 
tion of the tax even within six years 
after the assessment if the assess¬ 
ment, when made, was barred the 
statute of limitations.--IT. S.\. Up¬ 
dike, Neb., 60 S.Ct 367, 281 U.S. 489, 
7-4 L.m 984. 

07. U.S.—Signal Oil & Gas Co. v. U. 

S., CCA.Cal., 12-5 F.2d 476—UeiR*h- 
ton V. U. S„ aC.A.Cal., 61 F.2d 530, 
affirmed 63 S.Ct 7X9, 289 U.S. 506, 
77 L.M. 1060—I^ratt ^ Letch- 
worth Co. V. U, S., D.C.N.Y.. 1 F. 
Supp. 74$. 

Statute is exclusively ooutrolliug* 

where there has been a timely as- 
aessment.—U. S. v. Havner, D.C. 
Iowa, 21 F.Siipp. 985, reversed on 
other rrounds, C.C.A., 101 F.2d 161. 

Hate whe»L commissioner slffus as- 
©eesmeut list in each ca«e must be 
considered «« the date of his official 
action in making the assessment, as 
irospeois the computation of the pe¬ 
riod for bring-lng- suit—U. S. r. Bank 
of Commere# S Trust Co,, B.C.Tenn., 
m W.Bmpp. Hf, affirmed, C.C.A,, Bank 
of Oomwaetee ds Trust Co. v. U. B., 
124 F.M m. 


08. U.S.—Aiken v. Burnet, »51 S.Ct 

148, 282 U.S. 277, 75 L.Ed. 339— 
Florsheim Bros. Drygroods Co. v. 
U. S., La., 60 S.Ct 215, 280 U.S. 
463, 74 L.Ed. 542—White v. Hood 
Rubber Co., La., *50 S Ct 216, 280 

U. S. 453, 74 L.Ed. 642—Hoffernan 

V. Alexander, D.C.Okl., 48 F.2d 85-5 
—JafCee v. C. I. R., G.C.A., 45 P.2d 
679, certiorari denied Jafte.e' v. 
Burnet 51 S.Ct 646, 283 U.S. '863, 
75 L.Ed. 1460—Toy v. U. S., C.C.A. 
Cal., 46 F.2d 1, certiorari denied 61 
S.Ct 8'51, 283 U.S. 828, 76 Jj.Fd, 
1441—Hotter v. Garrison, C.C.A. 
Kan., 43 F,2d 31—Northwestern 
Barb Wire Co. v. IT. S., Ct.Cl., 42 
F.2d 679—West Virg:inla Rail Co. 
V. Jewett Biffolow Brooks Coal 
Co., D.C.Ky., 26 F.2d 603—U. S. v. 
Crook, C.C.A.La., 18 F.2d 419, cer¬ 
tiorari denied Crook v. U. S., 48 S. 
Ct 29, 275 U.S. 532, 72 L.Ed. 410. 

90. U.S.—U. S. V. Updike, C.C.A. 

Neb., 32 F.2d 1, affirmed 60 S.Ct 
367, 281 U.S. 489, 74 L.Ed. 984— 
In ro Bowen, B,C.Pa.,* '58 F.Supp. 
286, affirmed, C.C.A., 151 F.2d 690. 
Obvious purpose statute is to 
promote repose by fixing; a definite 
period of time after asHC.ssment 
within which suits and proceoding'H 
for the coUoctiou of taxes must be 
brought.—XT. S. v. TTpdlke, Neb., 60 
S.Ct 367, 281 U.S. 489, 74 HEd. 984. 
Timely asiessmeut and tardy oollec- 
tiou 

Assessment of tax within statu- 
1 tory period dtX'H not alone justify 
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collection after expiration of statu¬ 
tory period for collection.—Brewer- 
ton V. U. S., GtCl., 9 F.Supp, 603. 

1. U.S.—U. S. V. Updike, C.C.A.Neb., 
32 F2d 1, nffirmod 50 S.Ct 367, 281 

U. S. 489, 74 L.Ed. 984. 

2. U.S.—U. S. V. Hammerstein, D.C. 
N.Y., 20 F.Supp. 744. 

3. U.S.—C. I. R. V. Ricker, C.C.A., 77 
F.2d 810. 

4. U.S.—St Louis Union Trust Co. 

V. U. S., O.G.A.MO., 82 P.2d 61— 

U. S. V. Stange, D.C.Wis., 43 F.2d 
'593, supplemented 46 F.2d 248. 

5. U.S.—White v. Hopkins, C.C.A. 
Tex., 61 F.2d 159—Regia Coal Co. 

V. Bowers, D.C.N.Y., 37 P.2d 373, 
affirmed, C.C.A., Daniel Reeves, 
Inc. V. Anderson, 43 F.2d 679, af¬ 
firmed Graham v. Goodcell, 51 S. 
Ct 186, 282 U.S. 409, 75 L.Ed. 41'5, 
and followed in, C.C.A., Jennings 
V. Anderson, 43 P.2d 683—Dobbins 
V. C, I. R., C.C.A., 31 F.2d 935— 
Rasmussen r. Brownfield-Canty 
Carpet Co., C.C.A.Mont, 31 F.2d 
'89—U. S. V. Whyel, C.C.A.Fa., 28 
F.2d 30, certiorari dismissed U. S» 
V. Whyel, 49 S Ct 178, 278 U.S. 
664, 73 I..Ed. 570, -and Heiner v. 
Wilhelm Co., 49 S.Ct 178, 278 U.S. 
664, 73 Ti.Ed. 570. 

Pa.—Wet ton gel v. Robinson, 160 Aa 
G 5S, 300 Pa. 3'65. 

a U.S.—U, S, V. Hardy, C.aA.W. 
Va., 74 F.2d 841—Capps Mff. Co. 
V. V. S., aC.A.Oa,, II F.2d IM. 
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the filing of the return in case the proceeding in 
court is for the collection of taxes without assess¬ 
ment.'^ The return contemplated by statutes mak¬ 
ing the limitation period for commencing suit start 
to run on the filing of the return is not a tentative® 
or additional^ return, but rather is the original, 
completed^^ return, relating to the tax in ques¬ 
tion,^2 made bona fide^^ under the particular act im¬ 
posing the tax,i^ and covering the entire taxable 
period-^^ A return may be sufficient to start the 
statute of limitations running although it is made 
out on plain paper, rather than on a printed form^® 
or although it is made out by a collector of inter¬ 
nal revenue.^'^ 

§ 809. Failure to Make Return; Insufficient 
or Fraudulent Return 

Under the statutes, a suit to collect an Internal rev¬ 
enue tax without assessment may be brought at any 
time where no return has been filed. 


A suit to collect an internal revenue tax without 
assessment is not barred by delay in bringing it 
where no return has been filed.^® Such a suit is 
not within a statute prescribing a period of limita¬ 
tion beginning with the filing of the return,19 but is 
within another statute expressly allowing suit to be 
brought at any time where no return has been 
filed.29 It has been held that suit may be brought 
at any time and that a limitation period has not 
started to run where a return was filed, but not 
with the collector with whom it was required by 
law to be filed,where a mere form of return, con¬ 
taining none of the information required by statute, 
was filed,22 where two returns were required by the 
regulations of the commissioner, and only one was 
filed,and, as to omitted sales, where a tax on 
sales of jewelry was imposed on each sale, and 
monthly returns omitted some sales. 


7, U.S.—U. S. V. Hammerstein, D. 

C.N.Y., 20 F.Supp. 744. 

UuLder revenne acts or assessment 
prior to 1924 

■0.S.—Clifton Mfg. Co. V, U. S., S.C., 
65 set. 133, 293 U.S. 186, 91 L.Ed. 
276—Russell v. U. S., Ala., 49 S. 
Ct. 121, 278 U.S 181. 73 L Ed. 255 
— U. S. V. Hardy, C.C.A.W.Va., 74 
F.2d 841—U S. V. Martin Hotel 
Co., DC.Neb., 52 F.2d 161, appeal 
dismissed and reversed in part on 
other grounds, C.C A., 59 P.2d 549, 
certiorari denied Martin Hotel Co. 
V. U. S., -53 S.Ct. 115, 287 U.S. 651, 
77 LEd. 562—Florsheim Bros. Dry 
Goods Co. V. U. S., C C.A.La., 29 
P2d 895, affirmed 50 S.Ct. 215, 280 
US. 4'53, 74 LEd. 542—U. S. v. 
Capps Mfg Co., D.C.Ga., 9 F 2d 79, 
affirmed, C C.A., Capps Mfg. Co. v. 
U. S, 15 P.2d 52S~U. S. v. Updike, 
DC.Neb., 1 F2d 550, affirmed, C.C. 
A., Updike v U S , 8 F 2d 913, cer¬ 
tiorari denied 46 S Ct. 473, 271 U. 
S. 661. 70 LEd 1138. 

Pa.—Wettengel v. Robinson, 150 A. 
658, 300 Pa. 355. 

a U.S.—Marshall Wells Co. v. 
Willcuts, D.CMinn., 41 F.2d 751— 
Roy & Titcomb v. U. S., Ct.Cl., 39 
F.2d 753, affirmed 61 S Ct. 197, 282 
U.S. 811, 7'5 L.Ed. 727—Oak Worst¬ 
ed Mills V. U. S., Ct.Cl., 36 F.2d 
629, new trial denied 38 F.2d 699, 
affirmed Graham v. Goodcell, 51 S. 
Ct. 186, 282 U.S. 409, 75 L.Ed. 415. 

9. U.S.—Clifton Mfg. Co. v. U. S., S. 
C., 6'5 S.Ct. 133, 293 U.S. 186, 79 L. 
Ed. 276. 

10. U.S.—Russell V. U. S., Ala., 49 
S.Ct. 121, 27^ U.S. 181, 73 L.Ed. 
265. 

11. U.S.—Florsheim Bros. Drygoods 
Co, V. U. S., La., 60 S.Ct. 215, 280 
U.S, 453, 74 L.Ed. 642—White v. 
Hood Rubber Co., La,, 60 S.Ct, 215, 


280 U.S. 453, 74 L.Ed. 542—Marsh¬ 
all Wells Co. V. Willcuts, DC 
Minn., 41 F.2d 751—Warren Tool 
& Forge Co. v. U. S., Ct.Cl., 41 
F.2d ‘563. 

12. U.S.—Rockland & Rockport 
Lime Corporation v. Ham, D.C.Me., 
38 P.2d 239. 

13. U.S—U. S. V. Tillinghast, D.C. 
R.I., 55 F2d 279, affirmed, C.C.A., 
69 F.2d 718. 

14. U.S.—U. S. V. Updike, D C Neb., 
1 F.2d 550, affirmed, C.C.A., Updike 
V. U. S., 8 F.2d 913, certiorari de¬ 
nied 46 S.Ct. 473, 271 U.S. 661, 70 
•L.Ed. 1138. 

15. ' U.S.—National Shirt Shops v. 
U. S., Ct.CL, 57 F,2d 925, certiorari 
denied 53 S.Ct 81, 287 U.S. 633, 77 
L.Ed. 548. 

Where each of two returns covers 
only part of taxable year, limitations 
begin to run from date of la.st re¬ 
turn.—^National Shirt Shops v. U. S., 
supra. 

Calendar year return 

(1) Calendar year return fllod by 
taxpayer keeping books on accrual 
basis was for purposes of limitation 
return for fiscal taxable period fall¬ 
ing within calendar year.—National 
Shirt Shops v. U. S., supra. 

(2) Limitation as to collection of 
income tax started to run on filing 
of calendar year return, regardless 
of subsequent redetermination on 
fiscal year basis.—Mann v. U. S., Ct 
Cl., 44 F.2d 1005, certiorari denied 61 
S.Ct 664, 283 U.S. 860, 75 L.Ed. 1466. 

10, U.S.—Denman v. Hotter, D.C. 
Kan., 44 F.2d 648, appeal dis- 
miis'.sed, C.C.A., Hotter v. Denman, 
bO F.2d 1079. 

I7. U.S.—^Hefternan v. Alemnder, 
D.aOkl., 48 F.2d 866. 
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18. U.S.—U. S. V. Marquette, H. & 
O. R. Co., C.C.A.Mich., 17 P. 719, 
reversed on other grounds Mar¬ 
quette, H. & O. R, Co. V. U. S., 8 
S.Ct 319, 123 U.S. 722, 31 L.Ed. 
302. 

19. U.S.—Robinette v. C. I. R., C.C. 
A., 139 F2d 285, certiorari denied 
64 S.Ct. 11'55, 322 U.S. 745, KS L. 
Ed. 1577, rehearing denied 64 S Ct. 
1283, 322 U.S. 772, 88 L.Ed. 1 597— 
U. S. V. National City Bank of 
New York, D.C.N.Y., 21 F.Supp. 
791. 

20 . U.S.—Robinette v. C. J. R., CO. 
A., 139 P.2d 28'5, certiorari denied 
64 S.Ct 1155, 322 U.S. 745, 88 L.Ed. 
1577, rehearing denied 64 S.Ct. 
1283, 322 U.S. 772, 88 L.Ed. 1597. 
Purpose of statute is to give reve¬ 
nue officials unlimited time to con(‘ct 
taxes in ca.ses where necessary data 
for determining amount of tax is 
lacking because of taxpayer's fault 
—Balkan Nat Ins. Co. v. Q. 1. It, 0. 
C.A., 101 P.2d 75. 

Statute presupposes that taxpayer 
was und(»r duty to file a return and 
has failed to perform it—Balkan 
Nat Ins. Co. v. C. I. It, supra. 

21. U.S.—Robinette v. 0. I. R., O. 
C.A., 139 F.2d 2S5, certiorari de¬ 
nied 64 S.Ct 1166, 322 U.S, 745, 8S 
I.<.Ed. 1577, rehearing deni<‘d 64 S. 
Ct 1283, 322 U.S. 772, 88 L.Ed. 
1597. 

22. ^Iowa.—Slate ex rel. OIbwon v. 
Am(*rican Bonding & Casually Co.# 
281 N.W. 172, 225 Iowa 638. 

83. U.S.—U. S. V. National City 
Bank of New York, D.C.N.Y., 21 F* 
Supp. 791. 

24. U.S.—People's Outfitting Co. v. 
U. S., CtCL, U F.2d 847, modi¬ 
fied on other grounds Z F.SupiK 

1 847. 
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On the other hand, it has been held that where 
an income tax return showed no profits, the failure 
to file a supplementary return for excess profits was 
not a failure to file a required return which pre¬ 
vented the running of the statute,^5 and that an 
omission of a particular gift in a gift tax return 
did not prevent the running of the statutory limi¬ 
tation where the return was prepared and filed in 
good faith and the omission was no more than an 
honest mistake based on a very general misunder¬ 
standing of the law.26 When applicable, a statu¬ 
tory provision allowing a longer period of limita¬ 
tion for a suit to collect income taxes without as¬ 


sessment where the taxpayer has omitted from 
gross income an amount properly includable there¬ 
in in excess of twenty five per cent of the amount 
of gross income stated in the return is accorded ef¬ 
fect to the exclusion of other statutory provisions 
prescribing shorter periods of limitation.^? 

Fraudulent return. A proceeding in court for the 
collection of an internal revenue tax without assess¬ 
ment may, under the statutes, be begun at any time 
in the case of a false or fraudulent return with in¬ 
tent to evade the tax;28 but such a statute is not 
applicable where the facts do not bring the case 
within it.2^ 


3. Wavee of Limitations 


§ 810. In General 

A waiver of a statute of limitations affecting an ac¬ 
tion to collect an Internal revenue tax is not a contract, 
but is essentially a voluntary, unilateral waiver of a de¬ 
fense by a taxpayer. 

Although it is provided by statute in respect of 
all internal revenue taxes that where an assessment 
has been made within the period of limitation prop¬ 
erly applicable thereto, the tax may be collected by 
a proceeding in court, but only if the proceeding is 
begun within the time Specified, or prior to the ex¬ 
piration of any period for collection agreed on in 
writing by the commissioner and the taxpayer, the 
right of a taxpayer to waive a statute of limita¬ 
tions against collection of a tax is an inherent com¬ 
mon-law right and docs not depend on statutory 
authorization.A waiver of a statute of limita¬ 
tions affecting an action to collect taxes is not a 
contract/'^i but is essentially a voluntary, unilateral 
waiver of a defense by the taxpayer,32 and the 
written agreement retiuircd by statute is for ad¬ 
ministrative purposes’*3 and not to convert a uni¬ 


lateral waiver into a contract.34 The purpose of 
such a waiver, when given in connection with an 
offer to compromise, is to enable the government to 
consider the offer without suffering prejudice from 
the running of the statute of limitations while the 

offer is being considercd.^5 

Estoppel to set up the bar of a statute of limita¬ 
tions is discussed supra § 803. 

Cancellation of waiver. Where, at the time of 
the execution of a waiver of limitations on collec¬ 
tion, both the taxpayer and the commissioner mis¬ 
takenly believed that the statute of limitations had 
not run, but the tax is in fact due so that there is 
no possibility of the government being unjustly en¬ 
riched, the waiver will not be set aside or canceled 
for mutual mistake^® or misrepresentation by the 
government that the period of limitations had not 
cxpii'cd.^'^ 

§ 811. Requisites and Validity in General 

The important requisites of a waiver extending the 


25. 0.8.*—IT. B. V. Tinim^haat, C.C.A. 

R. L, 69 h\M 718. 

20. U.S.—Lit V. U. S., D.aPa., 18 

F.Supp. 485. 

27. FoHter's Bstat® v, C. I. B., 

C.C.A.Fla., iZl F.2d 404. 

20. OutAttlng” €o. v. 

XL S., CLOU S8 F.2d 847, modiflod 
on other grounda 2 F.Supp. 847— 
In re Koogan, D.C.N.X., 18 F.Supp. 
746, 

20. CT.B.—tJ. a Y. Whyel, X>.0,T>a., 19 
F.2d 260. aflirmed, CCIA., 28 F.2d 
80, crrllornrl dlwryjlflsc'd 49 
178, 278 U.S. 664, 73 L.FaL 570, and 
Ifoinor y. llonry Wllholm Co., 49 

S. ni. 178, 278 0.S. 664, 73 'l-.Kd. 
570. 

30. Coast Stool Co. t. 

MoLaughUn, aCA.Cal, 61 F.2a 73. 

U S.Ct 422. 188 U.S. 426, 
77 871 


31. U.S.—Stango v. U. S., Ct.Cl., 51 
S.Ct. 145. 282 U.S. 270, 75 L.Kd. 335 
—-U. S. V. Cayno, C.C.A.N.Y., 137 
F.2d 522-—U. S. v, Fuscihor, C.C.A. 
N.Y., 93 F.2d 4 88—Paoiflc Ooaftl 
Stool Co. V. Mo Lay gill in, C.C.A. 
Cal., 61 F.2d 73, aUlrmod 53 S.CL. 
422. 288 U.S. 426. 77 L.Fd. 873— 
Stern Bro.s. «& Co. v. Huruot, C.C. 
A„ 51 F.2d 104 2—n, S. v. Wigmore, 
D-O-Cal, 48 lO.Supp. 250. 

32. U.S.*—U, S. V. Gayno, C.C.A.N, 
Y., 137 F.2d 522—Hhambaugh v. 
Sttoflold, C:.aA.Tex., 132 F.2d 345— 
U. a V. Fischer, C.C.A.N.T.. 93 F. 
2d 488—Spoar & Co. v. llelncr, D. 
C.Fa„ 54 F.2d 134, afllrmod, C.C. 
A., lioinor y, Hpoar «&. Co., 61 F.2d 
l030»««Siorn Bros. & Co, v. Burnet, 
C.C.A., -SI F.2a 1042—U. S. v. Wlg- 
moro, UaCal., 48 F.Supp. 250. 

33. U.S.—Shamhaugh y, Scodeld, C. 
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C,A.Tex„ 132 F.2d 345—S. S, Pierce 

Co. y. U. S., D.C.Mass., 17 F.Supp. 
667, reversed on other grounds, C. 
C.A.Mass., 03 F.2d 599. 

34, U.S.—Shanihaugh v. Scofield, C. 
aA.Tcx,, 132 F.2d 345. 

35. U.S,—U. S. V. Ilavner, C.C.A. 
Iowa, 101 ILM 161, 

30, U.S.—Clifton Mfg. Co. v. U, S., 
C.C.A.S.C„ 76 F.2d 577, certiorari 
denied 56 S.Ct, 143, 296 U.S. 622, 
80 L.lOd. 4 42*—S. S. Pierce Co. T. 
U. S., D.O.Mas.s., 17 FSiipp. 667, 
revor.Mcd on other grounds, C.C.A., 
93 F.2d 599. 

37. U.S.—Clifton Mfg. Co, v. U. a, 
C.C.A.S.C., 76 FJd 57,7, certiorari 
dented 56 S.Ct. 143, 296 U.a 622^ 
80 L.M. 442. 
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period for collection of an internal revenue tax are the 
execution of the waiver by the taxpayer, and written 
consent thereto by the commissioner, or by persons au¬ 
thorized to act in their behalf. No consideration Is 
necessary and no particular form is required. 

An agreement between the commissioner and a 
taxpayer extending the period for collection of tax¬ 
es need not be in one instruments^ or in any par¬ 
ticular form;S9 any writing is sufficient if it is 
made for the purpose of evidencing approval by 
the commissioner and if his approval may be gath¬ 
ered therefrom as a reasonable inference.^® Ap¬ 
proval by the commissioner is essential to the va¬ 
lidity of a waiver,and there is authority for the 
view that the commissioner's consent must be in 
writing,42 but it has also been asserted that the 
waiver may be oral.43 

So too there is authority both for the view that 
a waiver is valid without the commissioner’s signa¬ 


ture44 and for the view that, to be valid and ef¬ 
fective, a waiver must be signed by the commission- 
er45 or some one in his behalf.46 The mere manual 
act of placing his signature on a waiver or agree¬ 
ment extending the period for collection of taxes 
need not be performed by the commissioner person¬ 
ally ;47 his name may be signed by an employee or 
subordinate acting under his author!ty48 or under 
the authority of another person to whom the com¬ 
missioner has delegated authority.49 The waiver 
is valid where it is signed by the commissioner and' 
is executed by the taxpayer or some one authorized 
to act for him.50 The waiver may be executed by 
the original taxpayer or a transferee of his prop- 
erty,5i the taxpayer’s attorney in fact under a pow¬ 
er of attorney,an executor, notwithstanding his 
lack of authority under state law to waive the limi¬ 
tation,53 or, where the taxpayer is a corporation. 


38. XJ.S.—^R. H. Stearns Co. of Bos¬ 
ton, Mass. V. U. S„ Ct.Cl., 54 S.Ct 
325, 291 U.S. 64, 78 L Ed. 647— 
Diamond Alkali Co. v. Heiner, C.C. 
A.Pa., 60 F.2d 505, reversed on oth¬ 
er grounds 53 S.Ct. 413, 288 XJ.S. 
502, '77 L.Ed. 921—HorufC v. U. 
S., CtCL, 9 P.Supp. 1016. 

33. XJ.S.—Shambaugh v. Scofield, C. 
C.A.Tex., 132 P.2d 34'5—Diamond 
Alkali Co. V. Heiner, C.C.A.Pa., 60 
P.2d 505, reversed on other 
grounds '53 S.Ct. 413, 288 U.S. 602, 
77 L.Ed. 921—Sabin v. U. S„ Ct.Cl., 
■44 P.2d 70—HorufC v. U. S., Ct.Cl., 
9 P.Supp. 1016. 

G-iving bond for payment Is waiv¬ 
er of limitation.—U. S. v. John 
Barth Co., Wis., 49 S.Ct. 366, 279 U. 
S. 370, 73 L.Ed. 743, followed in, C. 
C.A.Cal., U. S. V. Maryland Casualty 
Co., 32 P.2d 1020—McCaughn v. Phil¬ 
adelphia Barge Co., D.C.Pa., 44 P.2d 
665. 

40. U.S.—R. H. Stearns Co. of Bos¬ 
ton, Mass., V. U. S., Ct.Cl., 54 S.Ct. 
325, 291 U.S. '54, 78 L.Ed. 647— 
Shambaugh v. Scofield, C.C.A,Tex., 
132 F.2d '345. 

41. U.S.—Atlantic Mills of Rhode 
Island V. U, S., Ct.Cl., 3 P.Supp. 
€99, certiorari denied 54 S.Ct. 526, 
291 U.S. 676, 78 L.Ed. 1064. 
Demand of second waiver extend¬ 
ing time for collecting income tax 
deficiency for year after expiration 
of waiver on file did not operate as 
rejection of first waiver.—Stern 
Bros. & Co. V. Burnet, C.C.A., 61 P.2d 
1042. 

42. U.S.—S. S. Pierce Co. v. U. S., 
C.C.A.Mass., 93 P.2d 699—Sabin v. 
U. S., CtCL, 44 P.2d 70—Moses v. 
U. S., D.C.N.Y., 43 P.2d 653, af¬ 
firmed, C.C.A., 61 P.2d 791, certio¬ 
rari denied 53 S.Ct. 689, 289 U.S. 
■743, 77 L.Ed. 1490, and followed 
In C.CA*, Cans S. S. Line v. U. S., 


65 r-2d 1016, certiorari denied 54 
S.Ct 73, 290 U.S. 6'57, 78 L.Ed. 569 
—Tower Hill Connellsville Coke 
Co. of West Virginia v. Heiner, D. 
C.Pa., 25 P.Supp. 605. 

Consent in writing by deputy com¬ 
missioner is sufficient to constitute 
consent by commissioner.—Sabin v. 
U. S., CtCL, 44 P.2d 70. 

43. U.S.—HorufC v. U. S., CtCL, 9 
P.Supp. 1016. 

44. U.S.—C. I. R. V. Hind, C.C.A., 62 
P.2d 1075—U. S. V. Markowitz, D. 
C.CaL, 34 P.Supp. 827. 

45. U.S.—C. I. R. V. U. S. Refrac¬ 
tories Corporation, C.C.A., 64 P.2d 
69, affirmed Holvering v. U. S. Re¬ 
fractories Corporation, 54 S.Ct 94, 
290 U.S. 591, 78 L.Ed. 521, peti¬ 
tion entertained 64 S.Ct. 855, 292 
U.S. 612, 78 L.Ed. 1472, rehearing 
denied 55 S.Ct 3, 293 U.S. 191, 79 
L.Bd, 281—Tower Hill Connells¬ 
ville Coke Co. of West Virginia v. 
Heiner, D.C.Pa., 26 P.Supp. 605. 

40. U.S.—S. S. Pierce Co. v. U, S., 

C.C.A.Mass., 93 P.2d '599. 

47. U.S.—Diamond Alkali Co. v. 

Heiner, C.C.A-Pa., €0 P.2d 506, re¬ 
versed on other grounds Heiner v. 
Diamond Alkali Co., 53 S.Ct 413, 
288 U.S. 502, 77 L.Ed. 921—United 
Thacker Coal Co. v. C. 1. R., C.C. 
A., 46 P.2d 231. 

Lack of exercise of discretion is 
not necessarily shown by the fact 
that signature of commissioner to 
waiver Is not in his own handwrit¬ 
ing.—United Thacker Coal Co. v. C. 
I. R., suprau 

4a U.S.—Trustees for Ohio & Big 
Sandy Qoal Co. v. C. I. R., C.C.A., 
43 F.2d 782. 

Authorization was inferred from 
commissioner's demands for waiv¬ 
ers, acknowledgment of receipt, fil¬ 
ing, and relianc(‘ thereon.—^Diamond 
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Alkali Co. V. Heiner, D.C.Pa., 39 P. 
2d 645, modified on other grounds, C. 
C.A., 60 P.2d 606, reversed on other 
grounds, Heiner v. Diamond Alkali 
Co., 53 S.Ct 413, 288 U.S. 602, 7T 
L.Ed. 921. 

49. D.C.—Pleitmann v, Burnet, 65 
P.2d 178, 62 App.D.C. 00, certio¬ 
rari denied Pleitmann v. Helvor- 
ing, 54 S.Ct 66, 290 US. 638, 78 
L.Ed. 655, and followed in Plelt- 
mann v. Burnet, 65 P.2d 179, 62* 
App.D.C. 91, certiorari denied 
Pleitmann v. Helvoring, 54 S.Ct. 
67, 290 U.S. 638, 78 I^.Ed. 655— 
Pleitmann v. Burnet, 6'5 P.2d 170, 
62 App.D.C. 88, certiorari dental 
Pleitmann v. Holvering, 54 S.Ct. 
67, 290 U.S. 638, 78 L.Ed. 6-55, and 
followed in Pleitmann v. lUinud, 
65 P.2d 179, 62 App.D.C. 91, cer¬ 
tiorari denied Fleilniann v. H(il- 
vering, 54 S.Ct 67, 290 U.S. 638, 78 
L.Ed. 555. 

50. U.S.—Vandcrllp v. U. S., Ci.Ci., 
6 P.Supp. 966, certiorari denied 66 
S.Ct 102, 293 U.S. 6S8, 79 L.Ed. 
683. 

Hotic© to taxpayer 

Comm 'ISloner's execution of waiv¬ 
er of limitation on tax collection 
was not invalid for failure to give 
taxpayer notice thereof.-—'Greylock 
Mills r. C. I. R„ C.C.A., 31 XE2d 665, 
certiorari denied Grey lock Mills v. 
imeas, 60 S.Ct 26, 280 U.S. 666, 74 
L.Ed. 619. 

51. U.S.—U. S. V. Markowitz, D.C* 
CaL, 34 P.Supp. 827. 

62. U.S.—Vandcrllp v. U. S., CtCL, 
6 P.Supp. 96'5, certiorari denied 66 
S.Ct 102, 293 U.S. 58$, 70 L.Ed. 
683. 

63. U.S,—Colonial Trust Co. v. TJ. 
S., CtCL, 66 P.2d 613, certiorari 
denied 62 S.Ct 643, 2S6 'U.S, 660, 76 
L.Ed. 1294. 
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one or more of its officers,such as its vice-presi- 
dent^^ or secretary.^® A taxpayer entitled to the 
benefit of a statute of limitations will not be held 
to have waived it by anything short of an express 
or implied intention to do so;^'^ but the govern¬ 
ment’s threat to collect taxes due does not consti¬ 
tute legal duress invalidating the waiver.^^ 

A waiver of statutory restrictions on collection 
of a deficiency is held to be, or not to be, effective 
accordingly as it is made after or before the as¬ 
certainment of a deficiency.^^ A waiver of the 
statute of limitations is not ineffective because it 
is not signed by the commissioner on the filing 
thereof, where it is signed by him within a rea¬ 
sonable time®® before withdrawal of the waiver or 
expiration of the statutory period.®^ Waiver after 
expiration of the statutory period is discussed in¬ 
fra § 812. 

Consideration, No consideration is necessary to 
support a waiver extending the time for collection 
of a tax,®2 or at least the waiver needs no more 


consideration than does the acknowledgment of a 
debt in order to revive the debt after a statute of 
limitation has barred it;®^ but, where there is a 
complete failure of a clearly expressed considera¬ 
tion, the waiver cannot be sustained, as there was- 
no mutuality and no meeting of minds.®^ 

§ 812. Waiver after Running of Statute 

Waivers executed after the expiration of the statu¬ 
tory limitation period have been held valid and effective. 

Notwithstanding some authority to the contra¬ 
ry,®® it has been held in a number of cases that a 
waiver of a statute of limitations affecting the col¬ 
lection of a tax is not invalid or ineffective because 
it is executed after the expiration of the statutory 
limitation period®® or a period fixed by a prior 
waiver.®*^ 

§ 813. Construction, Operation, and Effect 
of Waiver 

The Intention of the parties is considered In cons.tru- 


54. U.S.—'Liberty Baking Co. v. 
Heiner, C.C.A.Pa., 37 F.2d 703. 

55. Dissolved corporation 

U.S.—Brcene v. U. S., Cl.CL, 8 P. 
Supp. 730. 

68. U.S.-—Philip Carey Mfg. Co. v. 
Bean, D.C.Ohlo, 43 P.2d 369, af¬ 
firmed, C.C.A., 58 F.2d 737, certio¬ 
rari denied 53 S.Ct 78, 287 U.S. 
623, 77 L.rad. 641. 

57. U.S.—National Tool Co. v. Rout- 
mhn, D.C.Ohio, 2-8 F.2d 914. 
Document construed 

Document tiled by taxpayer was 
held to bo statutory consent or waiv¬ 
er, not notice to commissioner that 
pnwlously Hied and approved waiv¬ 
ers would terminate after specified 
date.—AUantle Mills of Rhode Is¬ 
land V. U. B., Ci.CL, 3 F.Supp. C99, 
certiorari denied 54 H.Qt. 626, 391 U. 
a 676, 78 L.Fd. 1064. 

Amouded returu standing alone 
may not foe connldered a« waiver ex¬ 
tending Ht’alutory period of limita¬ 
tion for collection of income tax; 
hut it may be ho conaidenjd in con¬ 
nection with the facts and circum¬ 
stance's of the ca«e."~IIorufl! v, tJ. 
a, CtCL, 0 F.Supp, 1016. 

U.S,—XT. S. V. Southern I^umfoer 
(k)., (KLA.Ark., 61 F.2d 956, 78 A. 

619, certiorari denied South¬ 
ern Lumber Co, v. U. S., 52 S.Ct. 
197, 284 U.S, 680, 76 L.Bd. 574. 

69. U.S.—-Moore v. Cleveland Ry. 
Co„ aaA.Ohlo, 108 If.2d 656. 

60. U.S.—OreyJock Mills v. C. L R., 

C.C.A., 31 r.2d 656, certiorari de¬ 
nied Greylock Miili v. Lucas, 50 
S.Ct 26, 280 U.a 666, 74 L.W. 619. 
«L U.S.—Oreylock MiUi v. a L E., 


C.C.A., 31 F.2d 6'55, certiorari de¬ 
nied Greylock Mills v. Lucas, 50 
S.Ct. 26, 280 U.S. 666, 74 L.Bd. 
619. 

62. U.S.—Stern Bros. & Co. v. Bur¬ 
net, C.C.A., 51 F.2d 1042—Colum¬ 
bian Iron Works v. Brock, D.C. 
Tenn., 38 F.2d 816—Liberty Baking 
Co. V. Hciner, C.C.A.Pa., 37 F.2d 
703. 

Porhearauoo as cousideratiou 

The taxpayer in submitting an of¬ 
fer of compromise and waiver in 
effect rcauests the government to 
withhold attempts to collect tax 
while the offer Is pending and in 1 
consideration of this forbearance 
consents to forego the benetlt of 
having the statute of limitations run 
while his offer of .settlement Ls pend¬ 
ing.—IT. S. V. Havner, C.C.A.Iowa, 
101 F.2d 161. 

63. U.S.—U. S. V. Gayne, -C.C.A.N.Y,, 

137 '522. 

64. U.S.—Walsh V. ITlce, D.C.N.Y., 
34 ir.2d 57. 

65. U.S.—J. 1\ Stevens Kiigraving 
Co. V. U. S., B.C.Ga., 44 F.2d 822— 
Columbian Iron Works v. Brock, 
B.C.Tenn., 38 F.2d 816. 

66. U.S.—Pacihe Coast Steel Co. v. 
Mcl..aughlln, Cal., 63 S.Ct. 422. 288 
U.S. 426, 77 I.-.Fd. 873—S. S. Rlorco 
Co. V. U. S., C.O.A.MaHS., 93 F.2d 
690—Clifton Mfg. Co. v. U. S., 0.0. 
A.S.C., 76 F.2d 677, certiorari de¬ 
nied 66 S.Ct 143, 296 U.S. 622, 80 

442—U. S. V. Wyoming Cen¬ 
tral AsH’n, C.C.A.Wyo., 70 F.2a 869 
—Crucible Steel Casting Co. v. G. 
1. R., C.C.A., 66 F.2a 82, certiorari 
denied Crucible Steel CaHtIng Co, 
Y, Helvoring, 64 S.Ct 131, 290 U.S. 
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695, 78 L.Ed. '598—Monarch Mills 
v. Jones, DC.S.C., 66 P.2d 180, af¬ 
firmed, C.C.A., 69 P.2d 502—Spear 
& Co. V. Hemer, B.C.Pa., '54 P.3d 
134, affirmed, C.C.A., Heiner v. 
Spear & Co., 61 F.2d 1030-U. S. v. 
Southern Lumber Co., C.C.A,Ark., 
51 P.2d 956, 78 A.L.R. 619, certio¬ 
rari denied Southern Lumber Co. 
V. U. S., 52 S.Ct 197, 284 U.S. 680, 
76 L.Ed. 574-—Sabin v. U, S., CtCL, 
44 P.2d 70—Horiiff v. U. S., CtCL, 

9 F.Supp. 1016—Breene v. U. S., Ct 
Cl, 8 F.Supp. 730—Coleman v. U. 
S., B.C.Fla., '5 F.Supp. 548—R. H. 
Stearns Co. v. U. S., CtCL, 2 F. 
Supp. 773, affirmed R. H. Stearns 
Co., Boston, Mass. v. U. S., 54 S. 
Ct. 325, 291 U.S. 54, 78 L.Ed. 617. 
D.n.—Pleitmann v. Burnet, 65 F.2cl 
176, 62 A'pp.D.C. 88, certiorari de¬ 
nied Pleitmann v. Helvering, 54 S, 
Ct 67, 290 U.S. 638, 78 L.Ed. 6'55, 
and followed in Pleitmann v. Bur¬ 
net, 65 F.2d 179, 62 App.B.C. 91, 
certiorari denied Pleitmann v. Hel- 
vering, 54 S.Ct 67, 290 U.S. 638, 78. 
L.Ed. 6'55. 

Waiver must he freely given, to 
be effective, if it is executed after 
the expiration of the limitation pe¬ 
riod.—Walsh V. Price, D.C.N.T., 34 
F.2d 57. 

67, U.S.—Crucible Steel Casting Co, 
V. C. I. R., C.C.A., 66 F.2d 82, cer¬ 
tiorari denied Crucible Steel Cast¬ 
ing Co. V. llelvering, 54 S.Ct, 131, 
290 U.S. '695, 73 L.Ed. 69'8—U. S. Y 
Southern Lumber Co,, C.C.A.Ark., 
'51 F.2d 956, 7'8 A.L.R, 619, certio¬ 
rari denied Southern Lumber Co. 
V, U. a, 62 S.Ct 197, 284 U.S. 680, 
76 L.Ed. 574. 
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ing a waiver of limitations; and it may not be repudiated 
by the taxpayer after the government has relied thereon. 

Although a waiver is not a contract^ as discussed 
supra § 810, rules applied in the construction of a 
contract are also applied in the construction of a 
waiver.^8 Construction involves consideration of 
the intention of the parties as an important fac- 
tor,^® and it may require giving effect to definite 
and unambiguous statements made in the waiver 
for the purpose of obtaining action favorable to 
the taxpayer and on which action is obtained.*^^ A 
valid waiver of a statute of limitations affecting the 
collection of internal revenue taxes is operative as 
to the taxes, taxpayer, *^2 and statute of limita¬ 
tions'^^ covered thereby to extend the time for col¬ 
lection,'^^ and a suit to collect within the extended 
period is not barred but collection is barred aft¬ 
er expiration of both the statutory period and the 
extended period fixed by the waiver.'^® Where a 


waiver is regarded as ineffective because it is not 
signed by the commissioner, it does not extend the 
period for collection and a waiver cannot prop¬ 
erly be given the effect of requiring the commis¬ 
sioner to collect within a shorter period than that 
allowed by statute.*^^ Where there is a waiver, the 
extended period for collection by suit is the addi¬ 
tional time stated in the waiver'^9 or, where the 
waiver does not expressly limit its duration, a rea¬ 
sonable time^^ or a period terminating at the time 
fixed by order of the commissioner,or a notice by 
the taxpayer to the commissioner,^^ for expiration 
of the waiver. A waiver of statutory restrictions 
on the collection of a deficiency releases the com¬ 
missioner from the obligation to wait the period al¬ 
lowed by statute, after the mailing of a deficiency 
notice, for filing a petition for redetermination, be¬ 
fore beginning suit for the collection of the tax.^3 
Successive waivers are regarded as cumulative 


08- U.S.—U. S. V. Wigmore, D.C. 

Cal., 48 P.Supp. 250. 

09. U S.—Shambaugh v. Scofield, C. 
C.A.Tex., 132 F.2d 345—Pittsburgh 
Can Co., V. U. S., C C.A.Pa., 113 F. 
2d 821—U. S. V. Southern Lumber 
Co., C.C.A.Ark., 51 F.2d 9'5S, 78 
A.L.R. 519, certiorari denied South¬ 
ern Lumber Co. v. U. S., 52 S.Ct. 
197, 284 U.S. 580. 76 L.Ed. 574. 

70. U.S.—S. S. Pierce Co. v. U. S., 
C.CA,Mass., 93 F.2d 599—U. S. v. 
Bank of Commerce & Trust Co., D. 
C.Tenn., 32 P.Supp. 942, affirmed, C. 
•C.A., Bank of Commerce & Trust 
Co. V. U. S., 124 F.2d 187. 

71. U.S—Greylock Mills v. C. I. R., 
C C.A.S C., 31 F 2d 65‘5, certiorari 
denied Greylock Mills v. Lucas, 60 
S.Ct. 25, 280 US. 566, 74 L.Ed. G19. 

Waiver not liBiited to taxes subse¬ 
quently assessed 

U.S.—Greylock Mills v. White, DC. 
Mass., 65 F.2d 704, affirmed, C.C. 
A., 63 F.2d 866, certiorari denied 
53 S.Ct. 793, 289 US. 760, 77 L.Ed. 
T503—Charlton Woolen Co. v. 
White, D.C.Mass., 27 F.Supp. 371. 
Inauguage “due under any return 
made’* by taxpayer in waiver does 
not limit consent to later determin¬ 
ation, assessment, and collection of 
taxes shown to be due by return.— 
W. P. Brown & Sons Lumber Co. v. 
O. I. R., C.C.A., 38 P.2d 425, affirmed 
W. P- Brown & Sons Lumber Co. v. 
Burnet, 51 S.Ct. 140, 282 U.S. 283, 
75 L.Ed. 343. 

72, Wife not named in body of 
waiver is not bound by the waiver, 
although she signed the tax return 
and the waiver jointly with her hus¬ 
band.—U. S. T. Wigmore, D.C.Cal., 
48 F.Supp. 260. 

73. U.S.—S. S. Pierce Co. v. U. S., 
C.C.A.Mass., 93 F.2d 699. 


74. U.S.—Pacific Coast Steel Co. v. 
McLaughlin, Cal., 53 S.Ct. 422, 288 
U.S. 426. 77 LEd. -873—Atlas Se¬ 
curities Co. V. C. I. R., C.C.A., 58 
F 2d 214—Stern Bros. & Co. v. Bur¬ 
net, C.CA., 51 F.2d 1042—Colum¬ 
bian Iron Works v. Brock, D.C. 
Tenn., 38 F 2d 816—W. P. Brown 
& Sons Lumber Co. v. C. I. R., C. 

C. A., 38 F.2d 425, affirmed W. P. 
Brown & Sons Lumber Co. v. Bur¬ 
net. ‘51 S.Ct. 140, 282 U.S. 283, 75 
L.Ed. 343. 

75. U.S.—U. S. V. Fisher, D.C.Mich., 
57 F.Supp. 410—^U. S. V. Markowitz, 

D. C.Cal., 34 F.Supp. 827—U. S. v. 
Bank of Commerce & Trust Co., 
D C Tenn., 32 F.Supp. 942, affirmed, 
C.C.A., Bank of Commerce & Trust 
Co. V. U. S., 124 F.2d 187. 

70. U.S.—Wright & Taylor v. Lu¬ 

cas, D.C.Ky, 34 P.2d 328, affirmed, 
C.C.A., 45 P.3d 75, affirmed Gra¬ 
ham V. Goodcell, 51 S.Ct. 186, 282 
U.S. 409, 75 L.Ed. 41-5. 

77. U.S.—S. S. Pierce Co. v. U. S., C. 
C.A.Mass., 93 F.2d 599. 

78. U.S.—Manz Corporation v. U. S., 
C1.C1., 54 F2d 177. 

79. U.S.—Plorsheim Bros. Dry 

Goods Co. V. U. S., C.C.A.La., 29 
F.2d S95, affirmed 60 S.Ct. 21'5, 280 
U.S. 453, 74 L.Ed. 642. 

Suspension of running of statute 

(1) A taxpayer’s offer in compro¬ 
mise agreeing to ‘’suspension of run¬ 
ning of statutory period of limita¬ 
tions” on collection of dehciency was 
not an agreement for suspension of 
expiration date of period of limita¬ 
tions only, but an agreement that 
limitation period should be arrested 
during time of suspension.—U. S. v. 
Markowitz, D.C.Cal., 34 F.Supp. 827. 

(2) Where taxpayer’s administra¬ 
tor obtained consideration of his 

1054 


compromise offer for Income tax de¬ 
ficiencies by agreeing that statute 
of limitations should be extended by 
period of time not to exceed two 
years elapsed between date of filing 
of offer and date on which final ac¬ 
tion thereon was taken, such agree¬ 
ment effectively tolled .statute, as re¬ 
gards suit for collection of tax, for 
period up to final action on offer 
with a two-year limitation.—U. S. v. 
Fischer, C.C.A.N.Y., 93 F.2d 488. 

(3) Suspen.sion of running of stat¬ 
ute by matters other than waiver see 
supra § 805. 

83. U.S.—Greylock Mills v. White, 

63 F.2d 866, certiorari denied 63 
S.Ct. 793, 289 U.S. 760, 77 L.Ed. 
1603. 

Collection within year during 
which tax waiver, bearing no expira¬ 
tion limit, was filed, was timely.— 
Central Aguirre Sugar Co. v. U. S., 
Ct.Cl., 2 F.Supp. 538. 

81. U.S.—National Tool Co. v. Rout- 
zahn, D.aOhio, 28 F.2d 914. 

82. U.S.—Greylock Mills v. C. I. R., 
C.C.A., 31 F.2d 665, c<‘riiorari do¬ 
med Greylock Mills v. Luca.s, 50 S. 
Ct. 25, 280 U.S. 566, 74 L.Ed. 619. 

83. U.S.—Mooro v. Cl (‘v (‘land Ry. 
Co., C.C.A.Ohio, 108 F.2d 6:>6, 

84. U.S.—U. S. V. llavner, C.C.A. 
Iowa, 101 X^.2d 161. 

Continuous period 
Where taxpaycir made compromlao 
offer accompanied by stntutc of limi¬ 
tations waiver and waiver wm still 
in force when second waiver was 
executed, the statute of limitations 
was tolled during whole period from 
beginning of first waiver to rejec¬ 
tion of offer during life of second 
waiver, so that, where what remained 
of total elapsed period between date 
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and a later one does not supersede,or reduce the 
extension of time granted by,^® an earlier one. 

Repiidiation. Ordinarily a taxpayer will not be 
permitted to repudiate his waiver on which the gov¬ 
ernment has relied,and where he has obtained 
delay by executing a waiver extending the time for 
collection he ought not to be heard to urge the bar 
of the statute which he has expressly agreed to 
waive,but, where the commissioner chose to re¬ 
ly on a waiver which by his own failure to assent 
thereto in writing was incomplete, the taxpayer is 
not estopped to set up its invalidity.^^ An execu¬ 
tor of a deceased taxpayer may be estopped by his 
conduct to question his own authority to waive the 
period of limitation for collection of taxes.^^ 


§ 814. Waiver of Period for Assessment as 
Waiver of Period for Collection 

A waiver of limitations on the time for assessment 
of a tax is also a waiver of limitations on, and operates to 
extend, the time for collection of the tax. 

A waiver of limitations on the time for assess¬ 
ment of a tax is also a waiver of limitations on the 
time for collection of the tax^i and operates to ex¬ 
tend the time for collection,92 even though it makes 
no reference to collection's and assessment has 
been made prior to the execution of the waiver.94 
If the assessment is made within the extended pe¬ 
riod provided by the waiver, collection by suit may 
be made within the statutory period beginning with 
the assessment where the statute in force at the 
time prescribes a period of limitation, computed 
from a timely assessment, for collection by suit.9^ 


C. PARTIES, PROCESS, AND APPEARANCE 


§815. Parties and Persons Entitled to Sue 

A suit to collect Internal revenue taxes may be 
brought by the proper officer In the name of the United 
States. One or more of several transferees may be sued 
without Joining the others. 

A suit to recover internal revenue taxes may, un¬ 


der statute, be brought in the name of the United 
Stales96 by the proper administrative officer.97 
suit may be brought directly against the transferee 
or transferees of property of the original taxpay- 
cr9S without joining the original taxpayer, where 
it is a corporation and is practically dissolvcd.99 


when dcnclency assessment was 
made and date whiin action was 
broug:ht was less than six years, ac¬ 
tion to recover doAcicncy was not 
barred.—U. S. v. Gayno, C.C.A.N.Y,, 
137 h\2d 522 . 

85. U.S.—XT. S. V. Havner, C.C.A. 

lowft, 101 F.2d 101. 

80 , U.S.—a S. V. Fi.seher, C.C.A.N. 

Y., 03 R 2 d 488 , reversing 10 F. 
Supp. 7 4 3 . 

87, TT.S.—G. I. R. V. New York 

Tru.st Co., C.C.A., *54 F.2d 4 03, cer¬ 
tiorari denied New York Trust Co. 
V. C. I. R.. 62 S.Ct 457, 285 U.B. 
.550, 76 L.Md. 04:)-»-.Aik(m v. il 1. 
11., 35 1^2d 620, afOrmed 

Aiken v. Ihirnet, f>t S.GL 148, 2*82 
U.S. 277, 75 R.Kd. 330, 

88. tJ.5i.““Trustees for Ohio Tilg 
Sauuiy Coal Co. v. C 1. IL, 43 F.2d 
782. 

80. IT.S.—.q. B. tMeree Co. v. XJ. S., C. 
C.A.Maas., 03 F.2d 609. 

00. XJ.B.—C. S. V. Fishery D.C.Mich., 
57 F.Supp. 410, 

01. tT.B.-'Ktange y, XJ. B., -Ct.Ch, 51 
B.Ct. 145, 282 0.B. 270, 7*5 UKd. 
335'—Brampton Woolen Co. v. 
Field, 50 F.2d 23, cer¬ 

tiorari denied 53 S,Ct. 12, 287 tl.S. 
60H, 77 L.IOd. *520—Wash in gt on 

Coal Coke C5o. v. Ueiner, C.C.A. 
I>a., 66 FM 220—Bolomon v. 

XColner, D.C.Ra,, 41 F.lid 692— 


Washington Coal & Coko Co. v. 
Hoincr, D.C.Pa., 42 P.2d 681. 

02. U.S.—Atlas Securities Co. v. C. 

I. R.. C.C.A,, 58 F.2d 214—Crey- 
lock Mills V. White, D.C.Mass., 55 
F.2d 704, aflirmod, C.C.A., 63 F.2d 
8GC), certiorari dcni<'d 53 S.Ot. 793. 

289 U.S. 700, 77 I^.Kd. 1503—U. S. 

V. Southern Lumber Co., C.C.A. 
Ark., 51 F.2<1 956, 78 A.L.R. 610, 

certiorari denied South(‘rn luimber 
Co. V. U. S., 52 S.Ct. 197, 284 XJ.S. 
080, 76 L.Kd. 574—Crowell Fliwa- 
lor Co. V. Allen, P.C.Neb., 43 R2d 
772—Roy & Tit comb v. U. S., Ct. 
CL, 39 R2(l 753, alllrmi'd 51 S.Ct. 
197, 282 U.S. 811, 75 L.Fd. 727— 

Columbian Iron Works v. Brook, D. 
C.Tenn., 38 R2d 816—XL S. v. 

Standard Silk Co., D.C.N.Y., 12 F. 

Supp- 54. 

Oonsont to postponemeiit 

Waiver extending period of limlta- 
llon on aH.sessnumts of taxe.s is <!on- 
sent to postpon<‘ment of time for col¬ 
lection.—U<unington-Uand, Inc., V, 
IT. S., 57 R2a 1069, alUnncd, 

C.C.A., 62 F.2d 1078. 

83, XT.S.—Oruoibie Steel Casting Co. 
V, C. 1. XC, C.tJ.A., 66 R2d 82, cer¬ 
tiorari chtnitui Crueiiile Steel Cast¬ 
ing Co, V. Ilelvering, 54 S.Ct 131, 

290 IT.S. 005, 78 L.Fd. 598—Sabin 
V, IT. S., CtCl., 44 R2d 70. 

94, XT.S.—Crown WlUanndto Vtipor 
Co. V. McLaughUn C.C.A.(!ai.. Hi 
F.2d 306, certiorari denied 56 S.Ct. 
039, 208 U.B. 674, 80 UFA, 1396, 
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85. U.S.—Loewer Realty Co. v. An¬ 
derson, C.C.A.N.Y., 31 F.2d 268, 

certiorari denied 50 S.Ct. 17, 280 U, 
S. 558, 74 Ij.FA. 613. 

Compulation of limitation period 
from assessment generally see su¬ 
pra § 807. 

96. U.S.—XT. S. V. Chamberlin, Colo., 
31 S.Ot 155, 219 U.S. 250, 65 L.Ed. 
204—U. S. V. ITaar, C.C.A.Oa., 27 
I'\2d 250, certiorari df'nied XIaar 
V. tJ. S., 4 0 S.Ct 32, 278 U.S. 634, 
73 L.IOd. 551. 

97. U.S.—U. S. V. Greendold Tap & 
Dio Corporation, D.C.Mass., 27 F. 
2d 033. 

Commissionor 

(1) Commissioner Is entitled to 
sue In name of United Stnu*H rather 
than in his own name, since United 
States is real party in int(‘rest.—Mt 
Louis Union Trust Co. v. U. S., C.C. 
A.Mo., 82 R2d 61. 

(2) Au(lK)ri5*!a.tlon or sanction of 
suit by conimission(‘r as condition 
prec(‘dent s(‘e supra § 800. 

Collector has no pow(‘r or duty to 
sue for a tax. -denklnH v. Smith, C. 
C.A.Corm., 99 F.2d 827. 

BB, U.S.—U. S. y. Brown Fence & 
Wire Co., JLC.Cbio, 9 F.Bupp. 1008. 

99. U.B.—U. S. y, Snook, D.C.Ca., 
24 F.2d B44, revcfBiHl on other 
grounds, C.C.A*, Austin y, XJ. B., 
28 R2a 67L 
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Where there are several transferees, suit may be 
brought against one or more without joining the re- 
mainder.i 

§816, Process and Appearance 

It has been held that a motion to set aside service 
of process is proper where the action is clearly barred 
by limitations. 


The making of a motion to vacate, set aside, or 
quash service of process has been held to be proper 
practice where the action is clearly barred by the 
statute of limitations,*2 but such a motion will be 
denied where the hearing of evidence is necessary 
to a determination of the question whether the case 
falls within a statutory exception of a willful at¬ 
tempt to defeat or evade the tax.^ 


D. PLEADIISTG 


§ 817. In General 

The complaint must state facts constituting a cause 
of action; but it need not set forth prior demands or 
anticipate and negative the defenses. 

The complaint or other initial pleading in an ac¬ 
tion by the government to collect internal revenue 
taxes must state facts constituting a cause of ac¬ 
tion but it will not be dismissed on motion where, 
in view of its allegations, the safer procedure is to 
hear the evidence.^ It need not anticipate and neg¬ 
ative the defense of limitations;® and, the com- 

E. EVIDElSrCE, TEIAL, J1 

§ 819. In General 

The burden of proof rests on the government In 
a suit by it to recover taxes to prove the essential mat¬ 
ters of its case. 

Internal revenue rules and regulations prescribed- 
and promulgated by the treasury department do not 


plaint itself being a sufficient demand, it need not 
set forth any previous demands.'^ 

§ 818. Answer 

An answer alleging facts showing that the suit Is 
barred states a defense. 

An answer states a defense where it alleges facts 
showing that the suit is barred by a statute of limi¬ 
tations.^ Where a purported assessment is invalid 
because made too late, its invalidity is not required 
to be pleaded.^ 

DGMENT, AND REVIEW 

have the force of rules of evidence in an action by 
the United States to collect a revenue assessment.^® 
Plaintiff has the burden of proving such matters as 
are essential to constitute the particular cause of 
action alleged,and the burden is on defendant to 


1. U.S.—Phillips-Jones Corporation 
V. Parmley, Pa., 58 S.Ct. 197, 302 
U.S. 233, 82 L.Ed. 221--U. S. v. 
Adams, C.C.A.Tex., 92 P.2d 395. 

2. U.S.—U. S. V. Scudder. D.C.N.Y., 
2 P.2d 632. 

3. U.S.—U. S. V. Scudder, supra. 

4. U.S.—U. S. V. Rodenboug’h, D.C. 
Pa., 14 F.2d 989—U. S. v. Central 
Nat. Bank, D.C.N.T., 10 P. 612, af¬ 
firmed Central Nat. Bank v. U. S., 
11 S.Ct. 126, 137 U.S. 355, 34 L.Ed. 
703. 

Compliance with conditions precedent 
Complaint in action by representa¬ 
tive of code authority was held de¬ 
fective for failure to alleged plain¬ 
tiff's com:^liance with administration 
order prescribing conditions prece¬ 
dent to action.—Friedman v. John 
Lowry, Inc., 277 N.Y.S. 248, 154 Misc. 
326. 

Allegations held sufficient 

(1) Allegation of assessment.—U. 

S. V. Kehoe, D.C.Pa., 60 F.Supp. 432. 

(2) To show that defendants were 
the persons responsible for diversion 
of spirits to beverage purposes with¬ 
in terms of statute making them 
liable for tax on distilled spirits,— 


U. S. V. U. S, Industrial Alcohol Co., 
C.C.A,Md., 103 F.2d 97. 

(3) To show that deductions from 
gross corporate income were not au¬ 
thorized.—U. S. V. Nashville, C. & St. 
L. Ry., Tenn., 249 P. 678, 161 C.C.A. 
588. 

(4) To support jurisdiction of the 
court.—U. S. V. Kehoe, supra. 
Bemurxer 

(1) It has been held not permis¬ 
sible to try on demurrer a defense 
that the amount already paid was 
determined to be the true amount by 
the assessor.—U. S. v. New York 
Guaranty & Indemnity Co., L.C.N.Y., 
27 F.Cas,No.l5,872, 8 Ben. 269. 

(2) Abolition of demurrers by fed¬ 
eral rules of civil procedure see Fed¬ 
eral Courts § 128 f. 

5. U.S.—U. S. V. Lazenby, B.C.Tex, 

5 P.2d 827. 

6. U.S.—Updike v. U. S., C.C.A.Neb., 

8 P.2d 913, certiorari denied 46 S. 
Ct. 473, 271 U.S. 661, 70 L.Ed. 1138. 

7. U.S.—U. S. V. Kehoe, I).C.Pa., 60 
F.Supp. 432. 

8. U.S.—U. S. V. National City Bank 
of New York, I).C.N.Y., 21 F.Supp. 
791. 


9. U.S.—Signal Oil & Gas Co. v. U. 
S., C.C.A.Cal., 125 F.2d 476. 

10. U.S.—U. S. V. Cole, I).C.Tenn., 
134 F. 697. 

11. U.S.—Bowers v. American Sure¬ 
ty Co., C.C.A.N.Y., 30 F.2d 244, cer¬ 
tiorari denied American Surety Co. 
of New York v. Bowers, 49 S.Ct. 
480, 279 U.S, 866, 73 L.Ed. 1003— 

U. S. V. Boston & Montana Consol. 
Copper & Silver Min, Co., D.C.N.Y., 
1 F.2d 31—Houston Production Co. 

V. U. S., D.C.Tex., 4 F.Supp, 715— 
U. S. V. Central Nat. Bank, D.C.N. 
Y., 15 F. 222. 

I 33 C.J. p 369 note 60 fd] (3). 
Liability of stockliolders or other 
transferees 

(1) The commissioner had burden 
of establishing liability of trans¬ 
feree.—Sample Furniture Shops v. 
C. I. R., C.C.A., 123 B\2d 90—U. S. 
V. Lam, D.C.Ky., 26 F.2d 830—U. S. 
V, Best, D.C.Mass., 19 F.Supp. 361. 

(2) However, to render stockhold¬ 
ers of dissolved corporation, who re¬ 
ceived assets, liable for unpaid tax¬ 
es, government is not reauired to 
prove conscious evasion of tax.—U, 
S. V. Garfunkeh D.OK.Y,. 62 WM 
727. 
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prove his matters of defense, 12 such as his right to 
a deduction in the year for which he claims it,i2 
and he may reasonably and properly be presumed 
to have all the information necessary to enable him 
to carry the burden of full disclosure and proof of 
income.14 A demand for payment will not be pre¬ 
sumed for the purpose of charging the taxpayer 
interest after demand ;15 and the presumption gov¬ 
erning the tracing of trust funds which a trustee 
has mingled with his own is inapplicable in identi¬ 
fying, for estate tax deduction purposes, money in¬ 
herited within five years.l^ 

Assessment or determination by commissioner. 
While the burden of establishing the validity and 
correctness of an assessment of taxes rests and re¬ 
mains on the party relying on the assessment,i*^ a 
prima facie case in this regard is made by introduc¬ 
ing the assessment list in evidence,!^ as the assess¬ 
ment is presumptively or prima facie valid and cor¬ 
rect,!^ and this presumption continues until it is met 
and overthrown by countervailing proof.20 The 
burden of overcoming the presumption of correct¬ 
ness and showing the assessment to be erroneous 
rests on the party who claims that the assessment 


is invalid or incorrect,2l and this party is generally 
the taxpayer's or a transferee of his property,23 
but is the government where, notwithstanding the 
assessment, it brings suit for an additional sum.24 
It has been asserted that where the government 
proves all facts, and produces all records, connected 
with an assessment, the presumption of compliance 
with all prerequisites does not apply.25 

The burden is on defendant to show the invalid- 
ity,26 and rebut the presumptive correctness,27 of 
a determination by the commissioner. 

Waiver; limitations. Where the statute of limi¬ 
tation has apparently run, the government has the 
burden of showing that it has not run.28 If the 
government relies on a waiver of the statute, it has 
the burden of establishing the existence29 and va- 
lidity30 of the waiver; but where a waiver is reg¬ 
ular in form and in possession of the proper bu¬ 
reau, it is presumed to be validol and the taxpayer 
has the burden of overcoming the presumption.32 

§ 820. Admissibility of Evidence 

Competent evidence having a material tendency to 
prove or disprove a matter in issue is admissible. 


12. U.S.—XT. S. V. Rizzo, N.X, 56 S. 
Ct. 580, 207 U.S. 530, 80 T^.Rd. 844. 

13. U.S.—In rr Bell, D.C.Pa., 34 F. 
2d 677, modified on other i:yroundH, 
C.C.A., Jarvis v. Ilolnor, 39 F.2d 
361. 

14. U.S.—U. S. V. Tilllni^hast, D.C. 
R.I., 56 F.2d 279, affirmed, C.C.A.. 
69 F.2d 718. 

Showiag" what part of receipts was 
not Income 

U.S.—U, S. V. Knox-Powoll-Stockton 
Co,. O.O.A.CaL, 83 R2d 423, cer¬ 
tiorari denied XCnox-Powen-.Slock- 
ton Co. V. U. S., 57 S.Ct. 37, 299 
XJ.S. 573, 81 h.m. 422. 

15. U. American Propeller & 
Manufacturime? Co. v. U. S., CtOh, 
3 7 F.Supp. 215, rcvor«ed on other 
^i^roimds 57 S.Ct. 621, 300 U.S. 475, 
81 Jj.FA. 751. 

16. U.B.""~Rodcnbough v. XI S., C. 
C.A.T>a., 25 F.2d 13, 67 A.L.R. 1091. 

17. U.S.—U. B. V. Tillln^rhant, 1\C, 
R.I., 55 F.2d 279, affirmed, C.C.A., 
60 F.2d 718. 

18. U.S.—T^aschal v. Blioden, C.C.A. 
Ark., 127 F.2(1 398, 

33 C.J. p 360 note 60. 

19. TT.S.-».U. B. V. Smith, C,C.A.Cal,. 
140 F,2d 110»—I'^aschal v. Bliedon, 
C.C.A.Ark., 327 B12d S98-»-Rog‘an v. 
Blue Hklge Oil Co„ C.C.A.CaL, 83 
F.2d 420, certiorari denied Blue 
lUdpre Oil Co. V. llOKan, 57 S.Ct. 38, 
299 U.a 574, 81 B.M, 423—U. S, 
V. Tillinghast, B.C.U.I., 55 F.2d 
279, affirmed, C,C,A„ 69 FJd 718«— 
xr. S. V, Lam, D.O.Ky., 20 F.2d 830 

47 C.J.8.-4I7 


—XJ. S. V. Reitmeyer, B.C.La., 11 
F.2d 648—In re Glover-McConnell 
Co., D.C.Ga., 9 P.2d 683—U. S. v. 
Capps Mfff. Co., B.C.Ga., 9 F.2d 
79, affirmed, C.C.A., Capps Mfg. Co. 
V. U. S., 16 F.2d 628—American 
I^ropeller & Manufacturing Co. v. 
U. B., Ct.Cl., 14 F.Supp. 168, modi¬ 
fied on other ground.s 17 F.Supp. 
215, revor.sed on other grounds 57 
S.Ct. 521, 300 U.S. 476, 81 L.Fd. 
751—Ameriean S. S. Co. v. Wick- 
wirc Spencer Steel Co., B.C.N.Y., 
8 F.Supp. 562. 

T^a.—Conway v. Imperial Lite Ins. 
Co., 5 So.2d 314, 198 La. 999, cer¬ 
tiorari denied Ifankins v. IT. S., 62 
S.Ct 1040, 316 U.S. 674, 86 L.Bd. 
1748. 

33 C.J. p 355 note 68, p 360 note 59 

[b]. 

3PresumptiOtt follows amendments 
of aase.s.smcnt.—Paschal v. Blloden, 
C.C.A.Ark., 3 27 F,2d 398. 

Assessmecat is prima facie evidence 
of taxpayer’s liability 
U.S.—In ro Boll, D.C.Pa,, 34 F.2d 677, 
modiilod on other ground.s, C.C.A., 
Jarvis v. ITcincr, 39 F.2d 361. 

20. tJ.B,—I^aschal v. Bllodon, C.C.A. 
Ark., 127 F.2d 398—U. S. v. Tilling- 
hast, 3XC.R.L, 55 X^.2d 279, affirmed, 
C.C.A., 69 F.2d 738. 

33 C.J. p 365 noU 68. 

21. U.S.—American S. S* Co. v. 
Wlckwlre Spencer Steel Co,, D.O. 
N.Y., a F.Supp. 562. 

22. XT.S.—Bogan v. Blue Ridge Oil 
Co„ aaA.Oal., 83 lL2d 420, certio* 
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rari denied Blue Ridge Oil Co. v. 
Rogan, 57 S.Ct. 38, 299 U.S. 574, 81 
L.Ed. 423—U. S. v. Reitmeyer, D.C. 
La., 11 F.2d 648. 

23. U.S.—Paschal v. Blieden, C.C.A. 
Ark., 127 P.2d 398. 

24. U.S.—U. S. V. Philadelphia & R. 

R. Co., Pa., 8 S.Ct. 77, 123 U.S. 113, 
31 L.Ed. 138. 

25. U.S.—U. S. v. PTaar, D.C.Ga., 19 
ie.2d 399, reversed on other 
grounds, G.O.A., 27 F.2d 250, cer¬ 
tiorari denied Haar v. U. S., 49 S. 
Gt. 32, 278 U.S. 634, 73 L.Ed. 551. 

26. U.S.—U. S. V. Farrell, D.C.Conn., 
36 F.2d 38, 

27. U.S.—In ro Sentinel Oil Co., D.C. 
Cal., 27 FSupp. 304, reversed on 
other grounds, C.C.A., U. S. v. Sen¬ 
tinel Oil Co., 109 F.2d 854, certio¬ 
rari denied Sentinel Oil Co. v. U. 

S. , 60 S.Ct. 1096, 310 U.S. 646, 84 
L.Ed. 1412. 

28. Del.—Got t V. Live Poultry 

Transit Co., 153 A. 801. 17 Del.Ch. 
288. 

29. U.S.—U. 8. V, Wigmore, D.C. 
Cal., 48 F.Supp. 250. 

30. Deb—Oott V. Live Poultry 

Transit Co., 153 A. 801, 17 DeLCh. 
288. 

31. U,S.~Stern Bros. & Co. v. Bur¬ 
net, C.C.A., 51 F.2d 1042. 

32. U.S.—Stern Bros. & Co. v. Bur¬ 
net, supra. 
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Competent evidence having a material tendency 
to prove or disprove a matter in issue is admissi- 
ble.33 On an issue of a sale of whisky in fraud of 
the internal revenue laws, it is not competent to 
prove against defendants that they had become 
wealthy in the last few years and entries in the 
taxpayer's books are accepted only as they reveal 
actual income.^ s 

§ 821. Weight and Sufficiency of Evidence 

To warrant recovery, the evidence must be sufficient, 
when accorded its proper weight, to support the cause of 
action or defense alleged. 

To warrant recovery, the evidence must be suffi¬ 
cient to support the cause of action or defense al- 
leged.^^ The par value of stock is questionable evi¬ 
dence of the value of property for which the stock 
was issued.27 

§ 822. Trial, Judgment, and Review 

Questions of fact are to be determined by the jury 


or the court accordingly as the trial is before a jury 
or the court. Where Judgment is rendered in favor 
of the government, the claim for taxes is merged there¬ 
in. On appeal, the judgment may be reversed for 
error and the case remanded for further appropriate 
proceedings. 

Questions of fact which are to be submitted to 
and determined by the jury,3S under proper instruc¬ 
tions by the court, ^ 9 provided the evidence is suffi¬ 
cient to raise an issue or question of fact for the 
jury,40'or are to be determined by the court, where 
the trial is before the court without a jury,^i in¬ 
clude such questions as whether the evidence rebuts 
a presumption^^ and whether corporate directors 
acted in good faith in voting the manager a large 
percentage of the profits as salary.'^^ 

In view of the facts, to the extent that they arc 
disclosed by the evidence, in particular cases, it 
may variously be proper and necessarily to dismiss 
the suit,44 find^S and, according to the decisions 


33. Defendant may sliow that tax 
was excessive or illegal, although he 
has not appealed from the assess¬ 
ment—U. S. V. Bank of America, C. 

C. Pa., 15 F. 730—U. S. v. Myers, C.C. 
Va., 27 F.Cas.No.l5,S46, 3 Hughes 
239, 24 IntRev.Rec. 44, 

Evidence held admissible 

(1) Parol evidence is admissible 
to show dividend paid in stock, when 
according to corporate records it 
was paid in cash.—U. S. v. Davison, 

D. CPa., 1 P2d 465, affirmed, C.C.A., 
XJ. S. by Lewellyn v. Davison, 9 F.2d 
1022, certiorari denied 46 S.Ct. 484, 
271 U.S. 670, 70 L.Bd. 1143. 

(2) A statement made by a corpo¬ 
ration's auditor to an internal reve¬ 
nue tax agent that the corporation 
had no paid-up capital stock was ad¬ 
missible.—Associated Pipe Line Co. 
v. U. S., Cal., 258 F. 800, 170 C C.A. 
94. 

Evidence additional to agreed 
statement of facts used before tax 
board was received on a trial de novo 
in an action brought under a former 
statute allowing the commissioner 
to sue for the collection of any part 
of the amount disallowed by the 
board.—St. Louis Union Trust Co. v. 
TJ. S., aC.A.Mo., 82 F.2d 61. 

34. U.S.—U. S. V. Chaffee, D.C.Ohio, 
25 F.Cas.No.14,772, 2 Bond 110. 

35. U.S.—U. S. V. Block & Kohner 
Mercantile Co., D.C.Mo., 33 F,2d 
19G, affirmed, C.C.A., Block & Koh¬ 
ner Mercantile Co, v. U. S., 37 F. 
2d 877. 

36. U.S.—Capps Mfg. Co. v. U. S., 
C.C.A.Ga., 15 F.2d 528. 

Evidence held sufficient 

(1) In general.—U. S. v. Amalga¬ 
mated Sugar Co., C.C.A.Ulah, 72 F. 


2d 755—U. S. V. Tillinghast, D C.R.I., 
55 F.2d 279, affirmed, C.C.A., 69 F.2d 
718—Hatch v. Morosco Holding Co., 

C. C.A.N.Y., 50 P.2d 138, certiorari de¬ 
nied Irving Trust Co. v. U. S., 52 S. 
Ct. 42, 284 U.S. 668, 76 L.Ed. 565— 
Pann v. U. S., C C.A.Cal., 44 P.2d 321 
—U. S. V. Garbutt, C.C.A.Wyo., 35 
P.2d 924—U. S. V. Nathanson, DC. 
Mich., 60 F.Supp. 193—U. S. v. Bank 
of Rockville Centre Trust Co., D.C. 
N.Y., 19 F.Supp. 124—U. S. v. Stone 
Chfe Coal & Coke Co., D.C.W.Va., 6 
F.Supp. 1—Empire Fuel Co. v. Hays, 

D. aW.Va., 295 P. 704. 

(2) To overcome presumption of 
correctness of commissioner's finding. 
—U. S. V. Puiver, D.C.Fla., 41 F. 
Supp. 20. 

(3) To show assessment.—U. S. v. 
Lyman, D.C.Mass., 36 F.Supp. 53. 

(4) To show that transaction was 
sale of corporate assets for two hun¬ 
dred thousand dollars.—U. S. v. 
Klausner, C.C.A.N.T., 25 F.2d 608. 

(5) To support plaintiff's case.— 

U. S. v. Capital City Dairy Co., D.C. 
Ohio, 252 F. 900. 

(6) To warrant recovery from 
stockholder of deficiency income tax 
assessed against corporation.—U. S. 

V. Markowitz, D.C.Cal., 34 F.Supp. 
827. 

Evidence held insufficient 

(1) In general.—Crook v. U. S., C. 
C.A.La., 30 F.2d 917—U. S. v. Capps 
Mfg. Co., D.C.Ga., 9 P.2d 79, affirmed, 
C.C.A., Capps Mfg. Co. v. U. S., 15 
F.2d 528. 

(2) To show that defendant had 
received assets of dissolved corpora¬ 
tion.—People's Industrial Life Ins. 
Co. of Louisiana v. U, S., C.C.A.La., 
29 F.2d 650—U. S. v. Lam, D.C.Ky., 
26 F.2d 830. 


37. U.S.—Crook v. U. S., C.C.A.La., 
30 P.2d 917. 

38. U.S.—Becker Bro.9. v. U, S., C.C. 
A.N.Y., 7 F.2d 3—U. S. v. Appel, 
D.C La., 24 P.Cas.No.14,462. 22 Int. 
Rev.Rec. 169. 

39. U.S.—U. S. V. Warrick, C.C.N.J., 
25 P. 138. 

49. U.S.—Becker Bros. v. U. S., C. 
C.A.N.Y., 7 F.2d 3—U. S. v. Phila¬ 
delphia Knitting Mills Co., C.O.A. 
Pa., 273 P. 657, 15 A.L.R. 1313— 
Alpha Portland Cement Co. v. U. 
S., C.C.A.Pa., 261 P. 339. 

41. U.S.—St. Louis Union Trust Co. 

V. U. S., C.C.A.Mo., 82 F.2cl 61— 
U. S. V. Whycl, D.C.Pa., 19 F.2d 
260, affirmed, C.C.A., 28 F.2d 30, 
certiorari dismis.sod 49 S.Ct. 178, 
278 U.S. 664, 73 L.Kd. 570, and 

Heincr v, Henry Wilhelm Co., 49 
S.Ct. 178, 278 U.S. 664, 73 L.Kd. 670. 

42. U.S.—U. S. V. Appel, D.C.La., 

24 F.Cas.No.l4,4C2, 22 Int.Rev.Rec. 
169. 

43. U.S.—Becker Bros. v. U. S., C. 
C.A.N.Y., 7 F.2d 3. 

44. U.S.—U. S. V. Best, D.C.Mass., 

19 F.Supp. 361. 

45. U.S.—U. S. v. Colo, D.C.Tenn., 

134 F. 697. 

Pinding not req.ulred 

Where nonpayment of the tax Is 
admitted in the answer, no evidence 
or finding on the subjcsit is required. 
—Ncustadter v. U. S., C.O.A.Cal,, 90 
F.2d 34. 

Finding of nonexemption from tax 
held justified 

U.S.—Hatch V. U. S., O.C.A.lowa, 34 
P.2d 430, certiorari denh'd 50 H.Ct 
246, 281 U.S. 731, 74 L.Ed. 1147. 
Justifiable inference 
When a fruit dlstiUor.has received 
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on the question, render judgment^^ for the 
government, or allow defendant’s counterclaim.'^'^ 
A judgment against defendant in an action to col¬ 
lect corporation income taxes from him on the 
ground that as stockholder he received property of 
the corporation liable for, and in excess of the 
amount of, the tax need not be against him as 
trustee of the corporation^^ or require him to pay 
the tax from property received by him from the 
corporation.49 However, a decree against defend¬ 
ant stockholders should only be for the balance re¬ 
maining after allowing defendants all proper cred- 
its.so A judgment rendered against a lessee on 
the theory that he has failed to surrender property 
of the lessor after notice and demand following a 
levy by the collector is erroneous in so far as it is 
a personal judgment for the amount of any taxes 
in excess of that for which a levy has been made,^^ 
but is sound as far as it involves rentals payable 
and levied on prior to entry of judgment.^^ 

A judgment for the government properly includes 
interest.^3 Where judgment for the government is 
rendered on its claim for taxes, the claim becomes 


merged in the judgment and another suit or pro¬ 
ceeding on the same claim is not maintainable.^'^ 
The satisfaction of a judgment for the recovery of 
a stamp tax must be deemed the equivalent of the 
payment of the price of the stamps so as to entitle 
the person liable for the tax, on satisfying the 
judgment, to have the instrument stamped by the 
collector as though he had paid the tax to the offi¬ 
cer without suites 

On review, conclusive effect is accorded a find¬ 
ing of the jury,56 as well as a decision of the com¬ 
missioner respecting the taxes due, where the tax¬ 
payer has failed to keep books clearly reflecting in¬ 
come, unless the evidence shows that the commis¬ 
sioner’s findings are unreasonable and without sup¬ 
port under any fair view of the facts.The ab¬ 
sence of evidence to support certain findings may 
require a reversal.^^ Where one of two defendants 
against whom judgments have been rendered does 
not appeal, the judgment against him should 
stand and, where the judgment against the other 
defendant is reversed, the case may be remanded in 
order that further appropriate proceedings may be 

takcn.60 


XXI. REMEDIES FOR WROlSrGFXJL ENFORCEMENT 


§ 823. In General 

Remedies for the Illegal collection of taxes are pro¬ 
vided by the revenue laws. 

The revenue laws provide a system of corrective 
justice for taxes illegally assessed or collected.®^ 
Ordinarily the taxpayer may contest the validity or 
propidcty of the tax by having the assessment of 
the commissioner of internal revenue reviewed by 
the tax court, as considered supra §§ 697-717, and 
he may appeal to the courts from its decision, as 
considered supra §§ 718-7S7; or he may pay the 
tax and sue for a refund, as discussed infra §§ 858- 


931. As discussed infra §§ 824-832, the taxpayer 
cannot, except in special and extraordinary situ¬ 
ations, enjoin the collection of the tax. 

§ 824. Restraining Collection in General 

In the absence of special and extraordinary circum¬ 
stances the collection of a tax cannot be enjoined. 

The statutory provision, now embodied in the In¬ 
ternal Revenue Code, 26 U.S.CA. § 3653, that no 
.suit for the purpose of restraining the assessment 
or collection of any tax shall be maintained in any 
court has been a part of the federal law since 
1867.^^ Notwithstanding the inclusivcncss of the 


pomace, In the absence oC any ex¬ 
planation ollK^rwJso accotmllnK for 
it, it is jiislifiablo to infer that the. 
material was ust'd in the production 
of spirits at the rate of one gallon 
to fourteen gallons of pomac<*.—U. 
S. V. Cole, IXC.Tenn., 134 F. 697. 
m. U.S.—IT. 8. V. Ilauscrr, B.C.Cab, 
26 F.Supp, 689. 

Bat© of tax ofteoting* recovery 
U.S.—-Xl. H. v. Nallonal City Ihink of 
Now York, B.C.N.Y., 21 F.Bupp. 
701. 

47. U.B.—IT. V. Pure Oil Co., C.O. 
A,111., 136 F.2d 678. 

48. v. U. S., C.C.A.CaL, 
44 F.2d 321, 

49. U.S.—“l^ann v. XT, S., supra. 


50. U.S.—XT. B. V. Klausnor, C.G.A. 
N.Y., 26 F.2d 608. 

51. U.B.—U. B. V. Warren IX. Co., 

C.O.A.N.Y,, 3 27 F.2d 134. 

52; ir.B.—U. S. V. Warren R. Co., 

supra. 

53. U.B.—T^<‘ighton v. U. S., C.C.A. 
Cal., 61 F.2d 630, aillrmed 63 B.Ct. 
719, 289 XJ.B. 606, 77 L.Md. 1360— 
U. B. V. Btange, D.C.Wis., 46 P.2d 
248-^-Clevalaiid, C., C. & Bt h, Uy. 
Co. V. U. S.. O.O.A.Ohlo, 280 1^. 136. 

54. U.S.—IT. B. V. I>aisley, B.C.Ill,, 
26 lABupp. 237. 

55. XT.B.--IT. B. V, Chamberlin, Colo., 
31 B.Ct. 166, 219 U.B, 260, 66 IMl 
204. 


56. U.B.—Becker Bros. v. U. S., C. 
C.A.N.Y., 7 F.2d 3. 

57. U.S,—In ro Newman, C.C.A.Ohio, 
94 F.2d IDS. 

Appellant lias burden of overcoming 
commissioner’s finding 

U.B.—In ro Newman, supra. 

50. U.H.—Bt. Louis Union Trust Co. 

V. U. S., C.C.A.MO., 82 F.2d 01. 

69. U.B.~U. B. v. Warren R. Co., C. 

C.A.N.y., 127 F.2d 134. 

60. U.B.—U. S. v. Warren R, Co., 
supra, 

61. TT.B.—Kmaus Silk Co. v. Mc- 
Caughn, D.C.l’a., 6 F.2d 660. 

62. (T,B.--M,UhT v, Standard Nut 
Margarine Co. of Florida, Fla,, 
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language of the prohibitory statute, the collection 
of a tax may in some circumstances be enjoined.^^ 
The provision has been construed as declaratory of 
preexisting equity rules,and as providing that the 
collection of a tax cannot be enjoined where the 
complainant has an adequate remedy at law®5 or 
where there do not exist special and extraordinary 


circumstances sufficient to bring the case within 
some acknowledged head of equity jurisprudence.®® 

In the absence of the special and extraordinary 
circumstances discussed infra §§ 827-832, the stat¬ 
ute applies and the collection of a tax cannot be 
enjoined.®'^ The prohibition against enjoining the 


52 S.ct. 260, 284 U.S. 498, 76 L.Ed. 

422. 

33 C.J. p 365 note 44. 

g-overjimental policy is that 
collection of taxes shall not be re¬ 
s'rained by suit in any court.— 
Wright & Taylor v. Lucas, C.C.A.Ky., 
45 P.2ol 76, affirmed Graham v. Good¬ 
cell. 51 S.ct. 186, 282 U.S. 409, 75 L. 
Ed. 415. 

Special act barring* restraint on col. 
lection 

(1) Agricultural Adjustment Act 
amendment prohibiting suits to re¬ 
strain collection of process taxes was 
held intended to destroy equitable 
power theretofore existing, and 
thereafter court, irrespective of in¬ 
adequacy of remedy at law, was 
without jurisdiction to do equity in 
such cases.—Rickert Rice Milling 
Co. V. Fontenot, C.C.A.La., 79 F.2d 
700, reversed on other grounds Rick¬ 
ert Rice Mills V. Fontenot, 56 S.Ct. 
374, 297 U.S. 110, 80 L.Ed. 513, re¬ 
hearing denied 56 S.Ct. 438, 297 U. 
S. 726, 80 L.Ed. 1009, Dore v. Fonte¬ 
not, 56 S.ct. 439, 297 U.S. 726, 80 L. 
Ed. 1009, United Rice Milling Prod¬ 
ucts Co. v. Fontenot, 56 S.Ct. 439, 297 

U. S. 727, 80 L.Ed. 1009, Baton Rouge 
Rice Mill v. Fontenot, 56 S.Ct. 440, 
297 U.S. 727, 80 L.Ed. 1009, Simon v. 
Fontenot, 56 S.Ct. 440, 297 U.S. 727, 
80 L.Ed. 1009, Levy Rice Milling Co. 
v. Fontenot, 56 S.Ct, 440, 297 U.S. 
727, SO L.Ed. 1009, Farmers Rice 
Milling Co. V. Fontenot, 56 S.Ct. 441, 
297 U.S. 727. 80 L.Ed. 1009 and No¬ 
ble-Trotter Rice Milling Co. v. Fon¬ 
tenot, 56 set. 441, 297 U.S. 727, 80 
L.Ed. 1009—Jones v. Viley, D.C.Ida- 
ho, 12 F.Supp. 476—Grosvenor-Dale 
Co. v. Bitgood, D.C.Conn., 12 F.Supp. 
416—Rieder v. Bogan, D.C.Cal., 12 F. 
Supp. 307. 

(2) Statute so construed deprives 
taxpayer of any remedy and is un¬ 
constitutional.—A, F. W. Paper Co. 

V. Riley, D.C.N.Y., 12 F.Supp. 738. 

(3) Special statute construed as 
making general statute applicable 
and not as barring equitable relief. 
—Gold Medal Foods v. Landy, P.C. 
Minn., 12 F.Supp. 406. 

(4) Provision barring suits to re¬ 
strain collection of processing taxes 
must be construed with provision 
stipulating conditions for taxpayer’s 
recovery of processing taxes paid, 
and the two sections must stand 
or fall together.—In re Processing 
Tax Case, D.C.Tex., 13 F.Supp. 218. 


63. U.S.—Matcovich v. Nickell, C.C. 
A.Cal., 134 P.2d 837—Kaus v. Hus¬ 
ton, D C.Iowa, 35 F.Supp. 327. 

33 C.J. p 366 note 71. 

Injunctive relief should be sparingly 
granted 

U. S.—Driscoll v. Jones, D.C.Okl., 19 
F.Supp. 792—^Danahy Packing Co. 
V. McGowan, D.C.N.T., 11 F.Supp. 
920. 

Origin of statute 

Statute prohibiting suits to re¬ 
strain collection of taxes, being in 
its origin amendatory of revenue act 
wherein adequate remedy at law was 
provided, means only that remedy 
at law should be exclusive, and not 
that equity should be withheld from 
suitors who are without adequate 
rome'dy at law.—Grosvenor-Dale Co. 
v. Bitgood, D.C.Conn., 12 F.Supp. 416. 

64. U.S.—^Miller v. Standard Nut 
Margarine Co. of Florida, Fla., 52 
S.ct. 260, 284 U.S. 498, 76 L.Ed. 422 
—Rose V. Standard Nut Margarine 
Co. of Florida, Ga., 52 S.Ct. 260, 
284 U.S. 498. 76 L.Ed. 422—Reams 
V. Vrooman-Fehn Printing Co., C. 
C.A.Ohio. 140 F.2d 237—Cohen v. 
Durning, D.C.N.T., 11 F.Supp. 824. 

Illegality sole basis of demand for 
restraint 

Federal statute providing that no 
suit shall be maintained to restrain 
levy or collection of any tax held 
merely declaratory of prior rule that 
courts of equity will not restrain 
collection of tax on sole ground of 
Its illegality, except in extraordinary 
circumstances.—Regents of Universi¬ 
ty System of Georgia v. Page, C.C.A. 
Ga., 81 F.2d 577, conformed to, D.C., 
18 Flsupp. 62, affirmed, C.C.A., Page 

V. Regents of University System of 
Georgia, 93 F.2d 887, reversed on 
other grounds Allen v. Regents of 
University System of Georgia, 58 S. 
Ct. 980, 304 U.S. 439, 82 L.Ed. 1448, 
rehearing denied 58 S.Ct. 1053, 304 

U. S. 690, 82 L.Ed. 1660—Inland Mill¬ 
ing Co. V. Huston, D.O.Iowa, 11 F. 
Supp. 813—^Neild Mfg. Corporation 

V. Plassett, D.C.Mas3., 11 F.Supp. 642. 

65. U.S.—Miller v. Standard Nut 
Margarine Co. of Florida, Fla., 52 
S.ct. 260, 284 U.S. 498, 76 L.Ed. 422 
—Rose V. Standard Nut Margarine 
Co. of Florida, Ga., 62 S.Ct. 260, 
284 U.S. 498, 76 L.Ed. 422—Ohio 
State Nurses' Ass'n v. Buscy, C. 
C,A,Ohio, 120 F.2d 11—^Louisville 
Provision Co. v. Glenn, D.C.Ky,, 18 
F.Supp. 423, appeal dismissed, C. 
C.A., 90 F.2d 1012—Grosvenor-Dale 
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Co. V. Bitgood, D.C.Conn., 12 P. 
Supp. 416—Inland Milling v, Hus¬ 
ton, D.C.Iowa, 11 F.Supp. 813. 

66. U.S.—Miller v. Standard Nut 
Margarine Co. of Florida, Fla., 52 
S.ct. 260 , 284 U.S. 498, 76 L.Ed. 422 
— Rose V. Standard Nut Margarine 
Co. of Florida, Ga., 52 S.Ct. 260, 284 
U.S. 498, 76 L.Ed. 422—Bailey v. 
George, N.C., 42 S.Ct. 419, 259 U.S. 
16, 66 L.Ed. 816—John M. Plirst 
<§5 Co. V. Gentsch, O.C.A.Ohio, 133 
F.2d 247—Burke v. Mingori, C.C. 
A Kan., 128 F.2d 996, certiorari 
denied Mingori v. Broderick, 63 S. 
Ct. 64, 317 U.S. 662, 87 L.Ed. 533 
—Ohio Jtate Nurses' Ass'n v. Bus- 
ey, C.C.A.Ohio, 120 F.2d 11—In¬ 
land Milling Co. v. Huston, D.C. 
Iowa, 11 F.Supp. 813. 

Irreparable injury 

Taxpayer cannot have Injunction 
against collection of illegal lax un¬ 
less he proves that he will bo dam¬ 
aged irreparably if he pays tax.— 
Dickert v. Plickey, D.C.N.Y., 47 F. 
Supp. 577—White Packing Oo. v. 
Robertson, D.C.N.C., 17 F.Supp. 120, 
affirmed, C.C.A., 89 F.2d 775—Lara- 
bee Flour Mills Co. v. Noe, D.C.Mo., 
12 F.Supp. 395, remanded, C.C.A., 81 
F.2d 623. 

Statute not extended by implication 
U.S.—R. C. Tway Coal Co. v. Glonn, 
D.C.ICy., 12 B^.Supp. 570. 

67. U.S.—Barnes v. Xfiiiladolphia 

R. R. Co., Pa., 17 Wall. 294, 21 
L.Ed. 544—Reams v. Vrooman- 
Fehn Printing €o„ C.C.A.Ohio, 140 
F.2d 237—Matcovich v. Nickell, O. 
C.A.Cal., 134 F,2d 837—Burke v. 
Mingori, C.C.A.Kam, 128 F.2d 996, 
certiorari denied Mingori v. Bro¬ 
derick, 63 S.ct. 64, 317 U.S. 662, 
87 L.Ed. 633—Murphy v. Graves, 
C.C.A,01uo, 120 F.2d 243, certiorari 
domed Murphy v. Brady, 62 S.Ct. 
lie, 314 U.S. 601, 86 I^.Kd. 329— 
Kaus V, Huston, C.C.A.lowa, 120 
P.2d 183—Ohio State NurscB' Ass'n' 
V. Busoy, C.C.A.Ohio, 120 F.2d ll— 
Booland Wholesale Co. v. Davis, G. 
C.A.Ala., 88 P.2d 447, followed In 
Alpha Portland Cement Co. v. Da¬ 
vis, 88 F.2d 449, certiorari denied 
Alpha Portland Clement <lo, v. Da¬ 
vis, 57 S.ct. 074, 300 U.S. 681, 81 
L.Ed. 884, certiorari denied Bee- 
land Wholesalo Co. v, Davis, 67 

S. ct. 672, 300 U.S. 680, 81 L.Ed. 884 
—Pittsburgh Terminal Coal Cor¬ 
poration V. Heiner, D.C.Pa., 66 F. 
2d 1072—Stork Restaurant Corpo¬ 
ration y. McCampboU, D.O.N.Y*, 55 
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collection of a tax is jurisdictional^ S and cannot be 
waived by any officer of the government.^^ 

§ 825. - Taxes and Suits within Statutory 

Prohibition 

The statutory rule that the collection of a tax can¬ 
not be enjoined applies to all assessments and collections 
made under color of their offices by internal revenue 
officers. 

The statute which forbids enjoining the collec¬ 
tion of a tax applies to all assessments and collec¬ 
tions made under color of their offices by internal 
revenue officers,'^® and has been applied as to a 
great variety of taxes,including the alcohol bev¬ 


erage tax,72 estate tax,73 excess-profits tax,74 in¬ 
come tax,75 processing taxes imposed under the Ag¬ 
ricultural Adjustment Act,73 and the tobacco tax.77 
A ^'tax^^ illegally or erroneously assessed is never¬ 
theless a '^tax’^ within the statute. 7 3 

The statute which prohibits enjoining the collec¬ 
tion of a tax, however, does not apply as to things 
and persons outside the scope of the revenue laws,79 
and applies only to federal taxes.A suit to re¬ 
strain the collection of a penalty is not within the 
statute,and the collection of a purported tax 
which in reality is a penalty in the nature of pun¬ 
ishment may be enjoined.32 The voluntary pay- 


F.2d 687—Higgins Mfg. Co. v. 
Page, D.C.R.I., 20 F.2d 948—Mc- 
Powell V. Heiner, D.C.Pa., 9 F.2d 
120, amrmed, C.C.A., 15 F.2d 1015, 
certiorari denied 47 S.Ct. 473, 273 

U. S. 759, 71 L.Ed. 877—Bmaus Silk 
Co. V. McCaughn, D.C.Pa., 6 F.2d 
660—Waldron v. Poe, D.C.Wash., 
1 P.2d 932—Excelsior Life Ins. Co. 

V. Thomas, D.C.Tex., 49 F.Supp. 90 
—Dickert v. I-Iickey, D.C.N.Y., 47 
F.Supp. 577—Kaus v. Huston, D.C. 
Iowa, 35 F.Supp. 327—Thomas v. 
McDonald, D.C.Pa., 33 F.Supp. 571 
—Aponaug Mfg. Co. v. Fly, D.C. 
Mias., 17 F.Supp. 944, afllrmcd, C. 
C.A., 87 P.2d 997—Pinkney Pack¬ 
ing Co. V. Thomas, D.C.Tex., 17 F. 
Supp. 420—Black v. Rafferty, D.C. 
K.Y., 287 F. 937—Union Fisher¬ 
men's Co-Op. Packing Co. v. Hunt- 
ley, D.O.Or., 285 F. 671—Pummilli 
V. Riordan, D.C.N.Y., 275 F. 846— 
Kettcrer v, Tjcdcrcr, D.C.l-^a., 269 
F. 153—Eherhart Steel Products 
Co. V. U. S.. (50 Cl.Ol. 912. 

33 C.X p 358 note 34, p 305 note 56, 
p 3(56 note 75, 

Enjoining asa('8smGnt of tax see su¬ 
pra § (596. 

for rixle 

(1) Principal reason for statute 
prohibiting suits to restrain assess¬ 
ment or col lection of taxes Is that, 
since courts are without raithorlty 
to ap)>ortlon or oaualiKO taxes or to 
make assessments, such suits would 
enai>Ie those liable for taxes to de¬ 
lay payment or possildy to escape 
paynumt entirely,—Miller v. Stand¬ 
ard Nut Margarine Co, of Florida, 
Fla,, 52 S.Ct. 260, 284 U.S. 498, 76 
L.Kd. 422—Fisher Flouring Mills 
Co. V. Vierhus, C.aA.Wash., 78 F. 
2a 889. 

(2) Policy requires that govern¬ 
ment should not be impeded in reg¬ 
ular procedure adopted by congre.ss 
for eollecting revenues n(<cessary to 
maintain government,—Cohen v. 
Burning, B.C.N.Y., 11 XCSupp, 824— 
Thome v. Lynch, D.C.Mlnn., 260 F 
906—33 ax p 366 not© 46. 

©a U.S,—John M. Hirst & Co. v 
Oentsch, aC.A.Ohlo, 133 F.2d 247 


—Larson v. House, C.C.A.Fla., 112 
P.2d 930—McMullin v. Sheehan, C. 
C.A.Mo., 95 F.2d 129, certiorari de¬ 
nied 59 S.Ct. 67, 305 U.S. 607, 83 L. 
Ed. 386—City of Seattle v. Poe, D. 
C.Wash., 4 F.2d 276. 

69. U.S.—Gouge V. Hart, D.C.Va., 
250 F. 802, appeal dismissed 40 S. 
Ct. 179, 251 U.S. 542, 64 L.Ed. 406. 

70. U.S.—Kessler v. Rolhensies, D. 
C.Pa., 15 F.Supp. 387—Delaware R. 
Co. V. Pretty man, C C.DeL, 7 F. 
Cas.No.3,767, 17 Int.Rev.Rec. 99— 
Howland v. Soule, C.C.Cal., 12 F. 
Cas.No.6,800, Deady 413—Pullan v. 
Kinsinger, C.C.Ohio, 20 F.Cas.No. 
11,463, 2 Abb. 94, 11 Int.Rev.Rec. 
197. 

D.C.—Mellon v. Mertz, 82 F 2d 872, 
65 App.D.C. 266, certiorari denied 
Mertz V. Mellon, 57 S.Ct, 11, 299 
U.S. 548, 81 L.Ed. 403. 

33 C.J. p 365 note 46. 

71. U.S.—R. J. Reynolds Tobacco 
Co. of Winston Salem v. Robert¬ 
son, D.C.N.C., 14 F.Supp. 463. 

33 C.J. p 305 notes 49, 50. 

72. U.S.—Jacoby v. TTocy. D.O.N.Y., 
15 ICSupp. 388, alllrmed, C.C.A., 
86 F.2d 108, certiorari denied 57 
S.Ct. 315, 299 U.S. 613, 81 L.Ed. 
452. 

73. U.S.—Nichols v. Gaston, C.O.A. 
Mass., 281 F. 67, 

33 C.J. p 365 nolo 48. 

74. U.S.—Markle v. ICirkendall, D. 
C.Pa., 267 F. 498. 

75. U.S.—Czioslik v. Burnet, D.C.N. 
Y., 57 F.2d 715—Thornhill Wagon 
Co. V. Noel, D.C.Va., 17 F.2d 407— 
McDowell V, Hoinor, D.C.Pa., 9 F.2d 
120, afllrmod, CC-A., 16 F.2d 1015, 
certiorari denied 47 S.Ct. 473, 273 
U.B. 759, 71 L.Ed. 877—City of 
Seattle v. Poo, D.C.Wash,, 4 F.2d 
276—Black v. Rafferty, D.C.N.Y.. 
287 F. 937—Union Fisherman's Co¬ 
op, Packing Co, v, Huntley, D.C. 
Or., 285 F. 671. 

13 aj, p 365 note 47. 

76. U.S.—X^ryo Co, v. Viorhus, D 

C.Wash., 12 F.Supp. 697—Inland 
Milling Co, V. Huston, B.C.lowa 
11 F.Supp. 813. 
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77. U.S.—Snyder v. Marks, La., 3 
S.Ct. 3 57. 109 U.S. 189, 27 L.Ed. 
901. 

78. U.S.—Snyder v. Marks, supra— 
Inland Milling Co. v. Huston, D.C. 
Iowa, 11 F.Supp. 813. 

Proceeds paid to Philippine govern¬ 
ment 

U.S.—Huston V. Iowa Soap Co., C.C. 
A.Iowa, 85 F.2d 649, 108 A.L.R. 
173, certiorari denied 57 S.Ct. 119, 
299 U.S. 594, 81 L.Ed. 437. 

79. U.S.—Long V. Rasmussen, D.C. 
Mont, 281 F. 236. 

80. U.S.—Parsons v. Detroit & Can¬ 
ada Tunnel Co., D.C.Mich., 15 F. 
Supp. 986. 

81. U.S.—Miller v. Standard Nut 
Margarine Co. of Florida, Fla., 52 
S.Ct 260, 284 U.S. 498, 76 L.Ed. 
422—Rose v. Standard Nut Mar¬ 
garine Co. of Florida, Ga., 62 S. 
Ct 260, 284 U.S. 498. 76 L.Ed. 422 
—Regal Drug Corp. v. Wardell, 
Cal., 43 S.Ct 152, 260 U.S. 38C, 67 
L.Ed. 318—Lipke v. Ledorer, Pa., 
42 S.Ct 549, 259 U.S. 557, 66 L Ed. 
1061—Ledbetter v. Bailey, D.C.N. 
C., 274 F. 375. 

82. U.S.—Lipke v. Lederer, Pa., 42 
S.Ct. 649, 269 U.S. 567, 66 L.Ed. 
1061—Burke v. Mingori, C.C. A. 
Kan., 128 F.2d 996, certiorari de¬ 
nied Mingori v. Broderick, 63 S. 
Ct 64, 317 U.S. 662, 87 L.Ed. 533. 
Where the basis of an assessment 

is the commission of a crime, the 
assessment may bo styled a tax, and 
the amount assessed may be arrived 
at by using a rate fixed In a revenue 
statute; but in its real nature the 
assessment is the imposition of a 
penalty for crime.—Coffey v. Noel, 
D.C.Va., 11 F.2d 399. 

Adequate remedy at law 
U.S.—Coffey v. Noel, supra. 

Slot machine exaction 
Exaction under revenue law on 
gambling slot machines held for tax 
and not penalty, so that court was 
without jurisdiction to enjoin col- 
1 action.—Reinecke v, 0. B. Jonnings 
& Co., aC.A.in., 16 F.2d 927, cortio- 
1 rari denied, O. B, Jennings <Sc Co, v. 
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ment of the tax, as distinguished from its collec¬ 
tion, may be enjoined.Thus the stockholders of 
a corporation may have the corporation enjoined 
from voluntarily paying a tax.^'^ Similarly the 
beneficiary of a trust may enjoin the trustee from 
voluntarily paying a tax illegally imposed on the 
trust,but an injunction against its collection can¬ 
not be granted as an incident to such relief.^^ 
Form of proceeding. The ban against enjoining 
the collection of a tax cannot be avoided by a pro¬ 
ceeding which does not in form ask for such relief 
where such is the purpose and effect of the relief 
sought,as by mandamus. ^ suit to compel the 
acceptance of a particular tax return is in effect 
one to enjoin the collection of a tax and therefore 

cannot be entertained.®^ 


State courts. The ban against enjoining the col¬ 
lection of a federal tax applies to state courts. 

I 826. - Suits by Persons Other than 

Taxpayers 

The statutory ban against enjoining the collection 
of a tax does not apply where relief Is sought by a third 
person. 

The statutory rule that the collection of a tax can¬ 
not be enjoined does not apply where relief is 
sought by a third person rather than by the taxpay- 
er.^i The statute does not prevent the owner of 
property from enjoining the collector from proceed¬ 
ing against property which does not belong to the 
taxpayer,92 where there is no dispute as to title,93 


Reinecke, 47 S.Ct 766, 274 TJ.S. 753, 
71 L.Bd. 1333. 

Tile tax on. distilled spirits is not 
in substance a “penalty in the nature 
of punishment” but is a basic “pro¬ 
duction tax” and the additions for 
failure to make return and for fail¬ 
ure to pay tax are civil incidents 
of the assessment and collection and 
are not “penalties in the nature of 
punishment.’’—Burke v. Ming'ori, C. 
C.A.Kan., 128 P.2d 996, certiorari de¬ 
nied Mingori v. Broderick, 63 S.Ct. 
64, 317 U.S. 662, 87 L.Ed. 533—Roth- 
ensies v. Lichtenstein, C.C.A.Pa., 91 
F.2d 544—Jacoby v. Hoey, C.C.A.N.T., 
86 F.2d 108, certiorari denied 57 S. 
Ct. 815, 299 TJ.S. 613, 81 L Ed*. 452 
—Coletti V. Cassidy, D.C.Wyo., 12 F. 
Supp. 21. 

Tax on brewer’s wort is for pur¬ 
pose of raising- revenue and is not 
penalty, so that collection cannot be 
enjoined.—Broadway Blending Cor¬ 
poration V. Sug-den, D.C.N.Y., 2 P. 
Supp. 837. 

83. TJ.S.—Reinecke v. Peacock, C.C. 
A.III., 3 P.2d 5S3, certiorari denied 
Peacock v. Reinecke, 45 S.Ct. 635, 
268 U.S. 699, 69 L.Ed. 1164, appeal 
dismissed 46 S.Ct. 481. 271 U.S. 643, 
70 L.Ed. 1128—Pinkney Packing 
Co. V. Thomas, D.C.Tex., 17 F.Supp. 
420. 

84. U.S.—Stanton v. Baltic Mining 
Co., Mass., 36 S.Ct. 278, 240 U.S. 
103, 60 L Ed. 546—Brushaber v. 
Union Pac. R. Co., N.T., 36 S.Ct. 
236, 240 U.S. 1, 60 L Ed. 493, L.R.A. 
1917D 414, Ann.Cas.l917B 713. 

33 C.J. p 366 note 70. 

85. U.S.—Reinecke v. Peacock, C.C. 
A.llL, 3 P.2d 583, certiorari denied 
Peacock v. Reinecke, 45 S.Ct. 635, 
268 U.S. 699, 69 L.Ed. 1164, appeal 
dismissed 46 S.Ct. 481, 271 U.S. 643. 
70 L.Bd. 1128. 

86. U.S.—Reinecke v. Peacock, su¬ 
pra. 

87. U.S.—William B. Scaifo & Sons 


Co. V. Driscoll. C.C.A.Pa., 94 P.2d 
664, certiorari denied 59 S.Ct. 63 
305 U.S. 603, 83 L.Ed. 383—Seaman 
V. Guaranty Trust Co. of New 
York. D.C.N.Y., 1 P.2d 391—Miles 
V. Johnson, C.C.Ky., 59 F. 38. 
Statute is not limited, to suits for in¬ 
junctive relief 

U.S.—Gouge V. Hart. D.C.Va., 250 F. 
802, appeal dismissed 40 S.Ct. 179, 
251 U.S. 542, 64 L.Ed. 406. 

33 C.J. p 365 note 51. 

88. U.S.—Wilson v. Wilson, C.C.A.S. 
i C., 141 F.2d 599. 

33 C.J. p 366 note 64. 

89. U.S.—William B. Scaife & Sons 
Co. V. Driscoll, C.C.A.Pa., 94 F.2d 
664, certiorari denied 59 S.Ct. 63, 
305 U.S. 603, 83 L.Ed. 383. 

90. Conn.—^Application of Willmann, 
112 A. 806, 96 Conn. 73. 

33 C.J. p 365 note 56. 

Property in custody of law 
■Conn.—^Willmann v. Walsh, 112 A. 
804, 96 Conn. 79. 

91. U.S.—Jones v. Kemp, C.C.A.Okl., 
144 P.2d 478—Tomlinson v. Smith, 
C.aA.Ind., 128 F.2d 808—Living¬ 
ston V. Becker, D.C.Mo., 40 F.2d 673 
—Filipowicz V. Rothensies, D.C.Pa., 
31 F.Supp. 716—Long v. Rasmus¬ 
sen, D.C.Monl., 281 F. 236. 

power to declare rights of parties 
The court which has authority to 
restrain issuance of a distress war¬ 
rant by collector of internal revenue 
must have power to declare the 
rights of the parties in connection 
with the property.—^Excelsior Life 
Ins. Co, V. Thomas, D.C.Tex., 49 F. 
Supp. 90. 

Homestead 

Suit to enjoin sale of homestead to 
pay wife’s income tax cannot be 
maintained.—Staley v. Hopkins, D.C. 
rex., 9 F.2d 976. 

Person collecting tax from others 
One who is required to collect the 
tax from others and is liable for its 
payment to the government is a 

1062 


taxpayer within the statute.—Reams 
V. Vrooman-Fehn Printing Co., C.C.A. 
Ohio, 140 F.2d 237. 

32. U.S.—Jones v. Kemp, C.C.A.Okl., 
144 F.2d 478—Rothensies v. Ull- 
man, C.C.A.Pa., 110 F.2d 590—PTub- 
bard Inv. Co. v. Brast, C.C.A.W.Va., 
59 P.2d 709—New York Cas. Co. v. 
Zwerner, D.C.IIL, 68 F.Supp. 473 
—Westheimer v. C. I. R., D.C.N. 
Y., 12 F.Supp. 20—Long v. Ras¬ 
mussen, D C.Mont., 281 F. 236. 

33 C.J. p 366 note 67. 

Trust for taxpayer 
U.S.—Mercantile Trust Co. v. Hof- 
ferbert, D.C.Md., 68 F.Supp. 701. 
Insurance policies 

(1) Law gave beneficiary intiircst 
in policies on taxpayer’s life, requir¬ 
ing federal court to enjoin internal 
revenue collector, at beneficiary’s 
suit, from selling entire policies for 
insured's taxes, regardless whether 
insured had interest in policies liable 
for his taxes.—^Cannon v. Nicholas, 

C. C.A.C 0 I 0 ., 80 F.2d 934. 

(2) Insurer held not entitled to 
restrain collection of fcd(‘ra,l tax 
against insured by levy and war¬ 
rant of distress on life polbsy on 
ground that policy was required to 
be surrendered, since a life policy 
is not “negotiable instrument'' and 
insurer would be protected by pay¬ 
ment under warrant of distress.--Co¬ 
lumbian Nat. Life Ins, Oo. v. Welch, 

D. C.Mass., 15 F.Slupp. 777, afllrmed, 
C.C.A., 88 F.2d 333. 

Stockholders of joint stock company 

An internal row auo collector can¬ 
not be enjoined from coU(‘ct,lng an 
assessment of lax on a joint stock 
company engaged in distilling spirits 
from property of an individual stock¬ 
holder, for it is not cl(‘ar that lh<' 
shareholders are not individually lia¬ 
ble for the tax.-^'Kisslngcsr v. 
G.C.Wia, 14 F.Cas.No.7,853, 7 Biss. 
60. 

93. U.S.—Filipowicz V, Rothensies, 
D.aPa,, 31 F.Supp. 716* 
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although the owner acquired the property from the 
taxpayer.94 One in possession of the taxpayer’s 
property cannot enjoin proceedings to collect the 
tax out of the property but one in possession of 
the taxpayer’s property under a prior lien can have 
the tax collector restrained from issuing a distress 
warrant against the property.96 One who pur¬ 
chased the property after the tax lien attached can¬ 
not enjoin proceedings against the property.97 

Where, under the tax law, the transferee of the 
taxpayer’s property is liable for the tax to the ex¬ 
tent of the property received, the statutory prohibi¬ 
tion applies to the transferee’s attempt to enjoin the 
enforcement of such liability.98 

§ 827. Grounds for Injunction 

The collection of an Illegal tax may be enjoined 
where special and extraordinary circumstances exist 


§ 827 

which bring the case within an acknowledged head of 
equity jurisprudence. 

Notwithstanding the provision contained in the 
Internal Revenue Code, 26 U.S.C.A. § 3653, and 
similar statutes, that no suit for the purpose of re¬ 
straining the assessment or collection of a tax shall 
be maintained, the collection of an illegal tax may 
be enjoined where special and extraordinary cir¬ 
cumstances exist which bring the case within an 
acknowledged head of equity jurisprudence.99 It 
has been held that to warrant enjoining the collec¬ 
tion of a tax it is not sufficient that such special and 
extraordinary circumstances exist; in addition there 
must be an illegal exaction in the guise of a tax.^ 
It has been held that the collection of an allegedly 
illegal tax may be enjoined where its collection 
would result in clouding the title to realty^ or in¬ 
terfere with trust relationships.^ However, the 
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94. tJ S.—Til on Coal Co. v. Anderson, 
C.C.A.Utnh, G2 F 2d 325~Owens- 
boro Ditcher & Grader Co. v. Lu¬ 
cas, D.C.ICy., 18 F.2d 798, appeal 
dismissed, C.C.A., Lucas v. Owens¬ 
boro Ditcher <& Grader Co., 22 1^.2d 
1015. 

95. U.S.— IT. S. V. American Ex¬ 
change Irving- Trust Co., D.C.N.Y., 
43 P.2d 820. 

96. U.S.—Tomlinson v. Smith, C.C.A. 
Ind., 128 F.2d 808. 

Where corporation was the mere 
alter e*TO of a prior association and 
look all assets and assumed all Us 
debts, and all sto'-kholders of cor¬ 
poration were oflb^ers of the assO(iia- 
lion, district court was without pow¬ 
er to restrain collector from issuinpr 
a distress wnrrant aji^ainst corpora¬ 
tion for social security taxes alleg:- 
(Hlly due from assotdalion.—-Exetd- 
sior Lifts Ins, Co. v. Thomas, D.C. 
Tex., 49 F.Bupp. 90. 

97. U.-Ralston v. XTeiner, C.C.A. 
Pa., 2-1 F.2d 416, c(‘rtiora.ri denied 
4 8 S.Ct. 002, 277 U.kS. 608, 72 L.Kd. 
X0i:L-Alkan v. Dean, O.C.Wis., 1 F. 
Cas.No.202, 8 Diss. 83, 23 Int.Rev. 
R(sc. 351. 

98. U.S.—Phillips V. 0. I. H., 51 S. 
Ct 608, 283 U.S. 589, 75 L.Ed. 1289 
--Felland v. Wilkinson, D.C.Wis., 
33 F.2(l 961. 

C<mt.ra Owensboro Ditcher St, Grad¬ 
er Co. V. Taicas, D.C.Ky., 18 F.2d 798, 
appeal dlsmisscal, C.C.A., Lueas v. 
Owensboro Ditcher Grader Co., 22 

F. 2 d 10 in. 

99. U.S.— Mllh^r V. Standard Nut 
Margarine Co. of Florida, Fla., 52 

B.Ct 200, 284 U.S. 498, 76 lUOd, 
422 ■ Rose v. Standard Nut Mar¬ 
garine Co. of Florida, Oa„ 52 S. 
Ct 260, 284 U.S. 498, 70 L.Ed. 422 
—Sheridan Flourlnw Mills v. Cas- 
aldy, aC.A.Wyo,, 87 F.2d 20, cer¬ 


tiorari denied 57 S.Ct. 491, 300 U. 
S. 664, 81 L.Ed. 872—Trinacia Real 
Estate Co. v. Clarke, D C.N.Y., 34 
F,2d 325—Lafayette Worsted Co. 
V. Papre, D.C.R.I., 6 F 2d 399— 

Driscoll V. Jones, D.C.Okl., 19 F. 
Supp. 792—R. C. Tway Coal Co. v. 
Glenn, D.C.Ky., 12 F.Supp. 570— 
Gold Medal Foods v. Landy, D.C. 
Minn., 12 F.Supp. 406—Kineran St 
Co. V. Smith, D.C Tnd., 12 P Supp. 
329, appeal dismissed, C.OA., 
Smith V. Kmg-an St Co., 80 F 2d 
1020—Inland Milling* Co. v. Hus¬ 
ton, D.C.Iowa, 11 F.Supp. 813— 
Commonwealth of Pennsylvania ex 
rel. Schnadcr v. Fix, D.C.Pa., 7 P. 
Supp. 729. 

33 C.J. p 366 notes 73, 74. 

Circumstances warranting' restraint 
held to exist 

(1) Generally.—Kingan St Co, v. 
Smith, DC.Ind., 16 F.Supp. 549— 
John A. Gebelein, Inc., v. Milbourne, 
D.C.Md., 12 F.Supp. 105. 

(2) Wh(>ro question of constitu¬ 
tionality of tax is shortly to be de- 
cid(‘d by supreme court, more than 
a thousand suits questioning the con¬ 
stitutionality of the tax are pending*, 
and other courts have granted in¬ 
junctive relief.—^10. R(‘gensburg & 
Sons V. Higgins, 79 F.2d 616. 

(3) Where conuilainant was ex¬ 
empt from obligation to pay tax on 
account of sums paid the independ¬ 
ent contrae-tors, and collection of 
tax would result in cessation of eom- 
plainanf's buslncjsa and forf(dlur(5 of 
its common carrier cortifleato and 

-1Vlidw(‘St IlaulcTH v. Brady, 
aC.A.Ghlo, 128 F.2a 496. 

Circumstauoes warranting restraint 
held not to exist 

<1) Generally,—Ooncontralo Mfg. 
Corporation v. Higgins, C.C.A,N.Y., 
90 F.2d 439, certiorari d(uilod 68 S. 
Ct 33, 302 U.a 714, 82 L.Ed. 566— 
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Chalfant v. O’Toole. C C.A.Pa., 80 P. 
2d 1007—Fisher Flouring Mills Co. 
V. Vierhus, C.C.A.Wash., 78 F.2d 889 
—French Mortgage & Bond Co. v. 
Woodworth, D.C.Mich., 38 F.2d 841— 
Los Angeles Soap Co. v. Rogan, D. 

C. Cal., 14 F Supp. 112—Rieder v. Ro¬ 
gan, DC.Cal., 12 F.Supp. 307. 

(2) Where it was alleged that 
statute imposing tax wa.s unconsti¬ 
tutional, that tax increased cost, pre¬ 
venting sale of coconut butter, and 
that customers objected to paying 
lax. and contaming sugp'cs+ion of 
multiplicilv of suits to recover tax 
and possflulby of If'ciclation forbid¬ 
ding or limi^-ing claims for refund, 
—C. F. Simonin’s Sons v. Rothensies, 

D. C.Pa.. 13 F.Supp. 807. 

TJulawf’-’l seijztir© of 'taxpayer’s 

bank books and stalements did not 
authorize suit to restrain collection 
of income taxes subsequently as- 
seaH(Hl.—Nan v. Rasmussen, D.C. 
Mont., 1 F.Supp. 446. 

Basis of return 

On the assumption that statute 
imposing tax on proc(\ssors shifting 
burden of processing tax without 
paying it is valid, the court cannot 
enjoin the collection of the tax 
and order an acc’ounling in order 
that the taxpayer may determine the 
basis on which to make his tax 
return.—^White Tracking Co. v. Rob¬ 
ertson, aC.A.N.a, 89 lL2d 77IJ. 

1, U.S.—Kaus V. Huston, O.C.A. 
Iowa, 120 F.2d 183—Huston v. 
Iowa Soap Co., C.C.AIowa, 85 P.2d 
649, 108 A.L.R. 173, certiorari de¬ 
nied 57 S.Ct. 119, 299 U.S. 694, 81 
L.Ed. -137—Merkel, Inc. v, Rasquin, 
D.O.N,Y., 12 F.Supp. 210. 

2. U.S.—Rieder v. Rogan, D.C.OaL, 
12 F.Supp. 307. 


a U,S,—Rieder v. Rogan, supra* 
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fact that the tax would become a lien on the tax¬ 
payer’s property is not sufficient to serve as a basis 
for equitable jurisdiction.'^ The fact that the tax¬ 
payer will be subject to heavy penalties if he fails 
to pay the allegedly illegal tax does not warrant 
enjoining its collection.^ 

§ 828. -Tax Unconstitutional or Illegal 

The collection of a tax will not be enjoined solely 


on the ground that the tax fa unconstitutional or other¬ 
wise invalid or illegal. 

The collection of a tax will not be enjoined solely 
because the tax is alleged to be unconstitutional,® 
illegal or invalid,*^ unauthorized by the statute,® 
based on an erroneous construction of the statute,^ 
or improperly assessed but after the tax act has 
been declared unconstitutional the taxpayer’s right 
to enjoin the further collection of the tax is clear.^^ 


4. U.S.—Dodge v. Osborn, App.D.C., 
36 S.Ct. 275, 240 U.S. 118, 60 L.Ed. 
557. 

Assessment clouding* title to tax¬ 
payers' property is not sufficient 
ground for avoiding statute prohibit¬ 
ing maintenance of suit to restrain 
assessment or collection of tax.— 
Woner v. Lewis, D.C.Cal., 13 F.Supp. 
45, appeal dismissed, C.C.A., 80 F.2d 
1023. 

5. U.S.—Steinhagen Rice Milling Co. 
V. Scofield, C.C.A.Tex., 87 F.2d 804, 
certiorari denied 57 S.Ct. 494, 300 

U. S. 683, 81 L.Ed. 872, Beaumont 

Rice Mills v. Scofield, 57 S.Ct. 494, 
300 U.S. 663, 81 L.Ed. 872, Gulf 
Coast Rice Mills v. Scofield, 57 
S.Ct. 494, 300 U.S. 663, 81 L Ed. 
872, El Campo Rice Milling Co. v. 
Scofield, 57 S.Ct. 494, 300 U.S. 663, 
81 L.Ed. 872 and Tyrrell Rice 
Milling Co. v. Scofield, 57 S.Ct. 494, 
300 U.S. 663, 81 L.Ed. 872—Fisher 
Flouring Mills Co. v. Vierhus, C.C. 
A.Wash., 78 P.2d 889—Woner v. 
Lewis, D.C.Cal., 13 F.Supp. 45, ap¬ 
peal dismissed, C.C. A., 80 P.2d 

1023. 

6. U.S.—Bailey v. George, N.C., 42 
S.Ct. 419, 259 U.S. 16, 66 L.Ed. 816 
—Dodge v. Osborn, App.D.C., 36 
S.Ct 275, 240 U.S. 118, 60 L.Ed. 557 
—Reams v. Vrooman-Fehn Print¬ 
ing Co., C.C.A.Ohio, 140 F.2d 237— 
Beeland Wholesale Co. v. Davis, C. 
C.A.Ala., 88 F.2d 447, certiorari de¬ 
nied 57 S.Ct 672, 300 U.S. 680, 81 
L.Ed. 884, and followed in, C.C.A., 
Alpha Portland Cement Co. v. Da¬ 
vis, 88 P.2d 449, certiorari denied 
67 S.Ct 674, 300 U.S. 681, 81 L.Ed. 
884—Steinhagen Rice Milling Co. 

V. Scofield, C.C.ATex., 87 F.2d 804, 
certiorari denied 67 S.Ct 494, 300 
U.S. 663, 81 L.Ed. 872, Beaumont 
Rice Mills v. Scofield, 57 S.Ct 494, 
300 U.S. 663, 81 L.Ed. 872, Gulf 
Coast Rice Mills v. Scofield, 57 S. 
Ct 494, 300 U.S. 663, 81 L.Ed. 872, 
El Campo Rice Milling Co. v. Sco¬ 
field, 67 S.Ct 494, 300 U.S. 663, 81 
L.Ed. 872 and Tyrrell Rice Milling 
Co. V. Scofield, 57 S.Ct 494, 300 U. 
S. 663, 81 L.Ed. 872—Reinecke v. 
Peacock, C.C.A.I11., 3 F.2d 683, cer¬ 
tiorari denied Peacock v. Reinecke, 
46 S.Ct 636, 268 U.S. 699, 69 L.Ed. 
1164, appeal dismissed 46 S.Ct 481, 
271 U.S. 643, 70 L.Ed. 1128—Bern¬ 
hardt Furniture Co. v. Robertson, I 


D.C.N.C., 18 F.Supp. 129—Pinkney 
Packing Co. v. Thomas, D.C.Tex., 
17 F.Supp. 420—Jewell Ridge Coal 
Corporation v. Early, D.C.Va., 13 
F.Supp. 610—^Woner v. Lewis, D. 

C. Cal., 13 F.Supp. 45, appeal dis¬ 
missed, C.aA., 80 F.2d 1023— 
Reider v. Rogan, D.C.Cal., 12 F. 
Supp. 307—Merkel Inc., v. Rasquin, 

D. C.N.Y., 12 F.Supp. 215—John A. 
Gebelein, Inc., v. Milbourne, D.C. 
Md., 12 F.Supp. 105—Meridian 
Gram & Elevator Co. v. Fly, D.C. 
Miss., 12 F.Supp. 64—Henrietta 
Mills V. Hoey. D.C.N.Y., 12 F.Supp. 
61, reversed on other grounds, C. 
C.A., 80 F.2d 1011—Danahy Pack¬ 
ing Co. V. McGowan, D.C.N.Y., 11 
F.Supp. 920—Cohen v. Durning, D. 
C.N.Y., 11 F.Supp. 824—Washburn 
Crosby Co. v. Nee, D.C.Mo., 11 P. 
Supp. 822—Inland Milling Co. v. 
Huston, D.aiowa, 11 F.Supp. 813— 
Broadway Blending Corporation v. 
Sugden, D.C.N.Y., 2 F.Supp. 837— 
Delaware R. Co. v. Prettyman, C. 
C.Del., 7 P.Cas.No.3,767, 17 IntRev. 
Rec. 99—Robbins v. Freeland, C.C. 
N.Y., 20 F.Cas.No.11,883, 14 Int 
Rev.Rec. 28. 

33 C.J. p 366 notes 67-61. 

Fact that tax is confiscatory be¬ 
cause too high does not authorize 
interference by courts.—Broadway 
Blending Corporation v. Sugden, D. 
C.N.Y., 2 F.Supp. 837. 

Republican form of government 
Tax collection cannot be enjoined 
on the ground that the federal gov¬ 
ernment has been derelict in its duty 
to compel the establishment of a re¬ 
publican form of government in the 
states.—Keogh v. Neely, C.C A.I11,, 
50 F.2d 686, appeal dismissed and 
certiorari denied 62 S.Ct. 39, 284 U.S. 
583,, 76 L.Ed. 604. 

7. U.S.—Reams v. Vrooman-Fehn 
Printing Co., C.C.A.Ohio, 140 F.2d 
237—Matcovich v. Nickell, C.C.A. 
Cal, 134 F.2d 837—Allen v. Shel¬ 
ton, C.C.A.Ga., 96 F.2d 102, certio¬ 
rari denied Shelton v. Allen, 59 S. 
Ct. 94, 305 U.S. 630, 83 L.Ed. 404— 
Bmaus Silk Co. v. McCaughn, D.C. 
Pa., 6 P.2d 660—Bernhardt Furni¬ 
ture Co. V. Robertson, D.C.N.C., 18 
F.Supp. 129—^Kingan & Co. v. 
Smith, D.C.Ind., 16 F.Supp. 549— 
R. J. Reynolds Tobacco Co. of 
Winston Salem v. Robertson, D.C. 
N.C., 14 F.Supp, 463—Woner v. 
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Lewis, D.C.Cal., 13 F.Supp. 45, ap¬ 
peal dismissed, C.C.A., 80 F.2d 1023 
—Reider v. Rogan, D.C.Cal, 12 F. 
Supp. 307—^John A. Gebelein, Inc. 
V. Milbourne, D.C.Md., 12 F.Supp. 
105—Meridian Grain <& Elevator 
Co. V. Fly, 12 F.Supp. 64—Lake 
Erie Provision Co. v. Moore, D.C. 
Ohio. 11 F.Supp. 522—Kensett v. 
Stivers, C.C.N.Y., 10 F. 617, 18 

Blatchf. 397. 

33 C.J. p 365 notes 57-61. 

Collection barred by statute of limi¬ 
tations 

U.S.—Converse Cooperage & Yocono 
Co. V. Reinecke, D.C.Ill, 26 F.2d 
747—Ellay Co. v. Bowers, C.C.A. 
N.Y., 25 F.2d 637, certiorari denied 
48 S.Ct. 601, 277 U.S. 606, 72 L.Ed. 
1012—Sigman v. Reinecke, C.C.A. 
Ill., 297 F. 1005, certiorari denied 
44 S.Ct. 454, 264 U.S. 597, 68 L.Ed. 
868—Bashara v. Hopkins, C.C.A. 
Tex., 295 F. 319, certiorari denied 
44 S.Ct 459, 265 U.S. 684, 68 L.Ed. 
1191. 

D.C.—Mellon v. Mertz, 82 F.2d 872, 
65 App.D.C. 266, certiorari denied 
Mertz V. Mellon, 57 S.Ct 11, 299 

U. S. 648, 81 L.Bd. 403. 

No possibility of legality 

To justify a holding that statute 
does not forbid the issuance of an 
injunction, it must appear that the 
assessment could not by any possi¬ 
bility be legal—^Kissinger v. Bean, 
C.C.Wis,, 14 F.Cas.No.7,853, 7 Biss. 
60. 

a. U.S.—Reams v. Vrooman-Fehn 
Printing Co., C.C.A.Ohio, 3 40 F.2d 
237—Reinecke v. O. D. Jennings <fe 
Co.. C.C.A.in.. 16 F.2d 927, certio¬ 
rari denied, O. D. Jennings & Co. 

V. Reinecke, 47 S.Ct 766, 274 U.S, 
753, 71 L.Ed. 1333. 

9. U.S.—Reinecke v. Peacock, C-C. 

A.I1L, 3 F.2d 583, certiorari denied 
Peacock v. Reinecke^, 46 S.Ct 635, 
268 U.S. 690, 69 L.Ed. 1164, ap¬ 
peal dismissed, 46 S.Ct 481, 271 
U.S. 643, 70 L.Ed. 1128—It X 

Reynolds Tobacco Co. of Winston 
Salem v. Robertson, D.C.N.C., 14 F. 
Supp. 463. 

10. U.S.—Alkan v. Bean, C.C.Wis., 1 
F.Cas.No.202, 8 Biss. 83, 23 Int 
Rev.Rec. 361, 

11- U.S.—U. S. V, Kansas Flour Mills 
Corporation, 62 S.Ct 232, 314 U.S. 
212 , 86 L.IQd. 159—Rickert Rice 
Mills, Inc. v. Xt-onienot, La., 66 S. 
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It has been held that the collection of a tax may be 
enjoined where the assessment is arbitrary and ca¬ 
pricious,^2 but the taxpayer’s claim that he is ex¬ 
empt from the tax does not warrant enjoining- its 

collection.13 

Burden on state. The collection of a tax which 
is alleged to constitute an inadmissible burden on 
the governmental activity of a state may be en- 
joined.^^ 

§ 829. - Premature Collection 

The collection of an assessment for income tax may 
be enjoined if collection is attempted while proceedings 
a. e pending in the tax court, or before the taxpayer's 

time to petition the tax court has expired. 

§ 

Ordinarily the premature collection of a tax can¬ 
not be enjoined.^^ However, it is specially provid¬ 
ed by the Internal Revenue Code, 26 U.S.C.A. § 
272j that the collection of an assessment for income 
tax may be enjoined if collection is attempted while 
proceedings are pending in the tax court, or before 
the taxpayer’s time to petition the tax court has ex- 
pired.^^ This provision is designed to insure the 
taxpayer a hearing before the tax court prior to the 


collection of the tax.t? If a jeopardy assessment is 
filed, the taxpayer, to be entitled to a stay of col¬ 
lection, must file a bond.^^ 

§ 830. - Inadequacy of Remedy 

The statute which prohibits enjoining the collection 
of a tax is inapplicable where the taxpayer does not 
have a plain, complete, and adequate remedy at law; 
the remedy usually available of paying the tax and su¬ 
ing for a refund ordinarily is adequate. 

The statute which prohibits enjoining the collec¬ 
tion of a tax is inapplicable in the special and ex¬ 
traordinary circumstances where the taxpayer is 
without a plain, complete, and adequate remedy at 
law,and it has been held that the collection of 
an illegal tax may be enjoined where there is un¬ 
certainty as to the taxpayer’s remedy.2<> Where 
the remedy available to the taxpayer would not 
compensate him for all the damage he would suffer 
by complying with the tax act, the remedy is inade¬ 
quate.^! 

The remedy usually open to the taxpayer of pay¬ 
ing the tax and suing for a refund ordinarily has 
been held to be a plain, complete, and adequate rem- 


Ct 374. 297 U.S. 110, 80 KEd. 513 
—Higprins Mfg. Co. v. Page, D.C. 
H.I., 20 F.2d 948. 

12. U.S.—Driscoll v. Jones, D.C. 
Okl., 19 F.Supp. 792. 

13. U.S.—Israelite House of David 
V. Tlolden, D.C.Mich., 14 F.2d 701. 

14. U.3.—Allen v. Regents of Uni¬ 
versity System of Oeorgia, 58 S. 
Ct. 980, 304 U.S. 439, 82 U.Ed, 1448, 
rehearing denied 58 S.Ct. 1053, 304 

U. S. 590, 82 I-.Ed. 3550--Common¬ 
wealth of X'ennsylvanla ex rel. 
Schnader v. Fix, D.C.Pa., 7 F.Supp. 
729. 

15. U.S.—Pago V. Polk, O.C.A.R.I., 
281 F. 74. 

Promattire a»se 0 sm©n.t 

When a deficiency assessment, 
prematur(*ly made, is not questioned 
in manmm provided by statute giv¬ 
ing taxpayer right to enjoin collec¬ 
tion and payment is olh<‘rwise time¬ 
ly and h^gally demanded at a time 
when the commissioner and collec¬ 
tor are free to act, the assessment 
and collection cannot be cmjolnod,—- 
laihigh Portland Cement Co. v. XJ. 
S., Ct.Cl., 30 F.Hupp. 217. 

16. U.^S.—Weniura (kmsol. Oil Fields 

V, Uogan, C.C.A.Cal., 80 F.2d 149. 

certiorari denied Rogan v. Ventura 
Consol. Oil Fields, 57 H.Ot. CIO, .300 
U.S. 072, 81 L.Ed. 878-~Peerii'ss 
Woolen Mills v. Hose, C.C.A.Cla., 
28 F.2d OCl—T^afayettc^ Worsted 
Co. V. Page, 0 F.2d 399. 

Prior to tEaotmomt of th© gtatuto, 

the fact that tlm matter was pend- 
tog before the ii« court did not war¬ 


rant enjoining the collection of the 
lax.—Joseph Garneau Co. v. Bowers, 
D.C.N.Y.. 8 F.2d 378. 

The injunctive remedy is exclu¬ 
sive, and the period of limitation 
within which a taxpayer may ques¬ 
tion such assessment by a proceed¬ 
ing to enjoin a premature assess¬ 
ment or attempted collection expires 
on the arrival of the date when as¬ 
sessment or collection can be mode 
and enforced.—Lehigh Portland Ce¬ 
ment Co. V. U. S., Ct.Cl., 30 F.Supp. 
217. 

Recovery of tax paid 

The remedy cannot be extended 
beyond the period for which it is 
provided and it cannot bo later con¬ 
verted into a suit to recover the tax. 
—Ijchigh I^ortland Cement Co. v. U. 

B., .supra. 

17. tJ.S.—Van Antwerp v. U. S., C. 

C.A.Cal., 92 F.2d 871—Ventura 
Consol. Oil Fiidds v. Hogan, C.C. 

A. Cal., 86 F.2d 149, certiorari de¬ 
nied Rogan v. Ventura Consol. Oil 
Fields, 67 S.Ot. 010, 300 U.S. 072, 8l 
L.Ed. 878. 

la U.S.-—Salikoff V. McCaughn, D. 
C.X‘a., 24 F.2d 434. 

10. U.S.—Alien v. Regents of Unl- 
ver.slty System of Georgia, Ga., 68 

B. Ct. 980, 304 U.S, 439, 82 L.Ed. 
1448, rehearing denied 68 S.Ct. 
1063, 304 U.S. 690, 82 L.Ed. 1660— 
Graham v. Dupont, Del,, 43 S.Ct. 
607. 202 U.B, 234, 67 laOd. 905— 
Steinhagen Rice Milling Co. v. Sco¬ 
field, aC.A.Tex,, 87 F.2d $04, cer¬ 
tiorari denied 67 S.Ot. 494, 300 U. 
B. 003, 81 L.Ed, 872, Beaumont 
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Rice Mills v. Scofield, 57 S.Ct. 494, 
300 U.S. CCS. 81 L.Ed. 872, Gulf 
Coast Rice Mills v. Scofi-ld, 67 
S.Ct. 494, 300 U.S. 603, SI L.Ed. 
872, El Campo Rice Milling Co. v. 
Scofield, 57 S.Ct. 494, 300 U.S. 663, 
81 LEd. 872 and Tyrrell Rice Mill¬ 
ing Co. V. Scofield. 57 S.Ct. 494, 800 

U. S. 663, 81 L.Ed. 872—Louisville 
Provision Co. v. Glenn, D.C.KIy., 18 
F.Supp. 423, appeal dismissed, C.C, 
A., 90 F.2d 1012—Larabce Flour 
Mills Co. V. Nee, D.C.Mo., 12 F. 
Supp. 395, remanded, C.C.A., 81 F. 
2d G23—Baltic Mills Co. v. Bitgood, 

D.C.Conn., 12 lESupp. 132—-John A. 
Gobelein, Inc., v. Milbourne, D.C, 
Md., 12 F.Supp. 105. 

G-ross and indisputable oppression 
U.S.—Conccnlrato Mfg. Corporation 

V, Higgins, C.C.A.N.Y., 90 l^M 439, 
certiorari denied 68 S.Ct, 33, 302 
U.S. 714, 82 L.Ed. 551. 

Recoupment of tax from third per¬ 
son 

Where taxpayer has been required 
to pay illegal tax, more fact that 
he has been, or will be, able to re¬ 
coup such payment from third per¬ 
son, will not preclude him from re¬ 
sorting to equity to restrain collec¬ 
tion of tax wlKU’e there is utter ab¬ 
sence of any renu dy at law.—Gold 
Medal Foods v. Ijandy, D.C.Mlnn., 
12 F.Supp. 406. 

20. U.8.—Klngan & Co. v. Smith, D. 

C.Xnd., 16 F.Supp. 649—Nei'd Mfg. 
Corporation Vt Hassett, D.C.Mass., 
11 I<\Supp. 642. 

21- U.S.—R. G. Tway Coal Co, v* 
Glenn, D.O.Ky., 12 F.Supp. 670. 
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edy,22 and tlie delay necessarily involved in pursu- from being adequate.24 The fact that the taxpayer 
ing this remedy has been held not to render it in- cannot obtain a judicial determination of his lia- 
adequate.^3 Alleged doubts as to the collectability bility before paying the tax does not leave him 
of the refund judgment do not prevent the remedy without an adequate remedy.^^ The pendency in 


22. U.S.—^Kaus v. Huston, C.C.A. 
Iowa, 120 F.2d IS 3—Larson v. 
House, C.C.A.Fla., 112 F.2d 930— 
William B. Scaife & Sons Co. v. 
Driscoll, C.C.A.Pa., 94 F.2d 664, 
certiorari denied 59 S.Ct. 63, 305 U. 
S. 603, 83 L.Ed. 383—Sheridan 

Flouring Mills v. Cassidy, C.C A. 
Wyo-, 87 F.2d 20, certiorari denied 
57 S.Ct. 491, 300 U.S. 664, 81 L.Ed. 
872—Jacohy v. Hoey, C C A.N.Y., 
86 F.2d 108, certiorari denied 57 S. 
Ct. 315, 299 U.S. 613, 81 L.Ed. 452 
—O’Malley v. Haskins Bros. & Co., 
C.C.A.Neb., 85 P.2d 657, certiorari 
denied Haskins Bros. & Co. v. 
O’Malley, 57 S.Ct. 121, 299 U.S. 
594, 81 LEd. 437—Commonwealth 
of Pennsylvania ex rel. Margiotti 
v. Kyle, C.C.A.Pa., 79 F.2d 520, cer¬ 
tiorari denied, 56 S.Ct. 442, 297 U. 
S. 704, 80 L.Ed. 992—Czieslik v. 
Burnet, D.C.N.Y., 57 F.2d 715— 

Alexander v. Mid-Continent Petro¬ 
leum Corporation, C.C.A.Okl., 51 
F.2d 735—Erie Taxi Co. v. Gnich- 
tel, DC.JSrJ., 17 F2d 661—McDow¬ 
ell V. Heiner, C.C.A.Pa., 15 F.2d 
1015, certiorari denied 47 S. Ct. 
473, 273 U.S. 759, 71 LEd. 877— 
Emaus Silk Co. v. McCaughn, D.C. 
Pa., 6 F.2d 660—Thomas v. Mc¬ 
Donald, D.C.Pa., 33 F.Supp. 571— 
Wm. B. Scaife & Sons Co. v, Dris¬ 
coll, DC.Pa., 18 F.Supp. 748, af¬ 
firmed, C.C.A., 94 F.2d 664, certio¬ 
rari denied 59 S.Ct. 63, 305 U.S. 
603, 83 LEd. 383—Bernhardt Fur¬ 
niture Co. V. Robertson, D.C.N.C., 
18 F.Supp. 129—Aponaug Mfg. Co. 
V. Fly, D.C.Miss., 17 F.Supp. 944, 
affirmed, C C.A., 87 F.2d 997—Union 
Packing Co. v. Rogan, D.C.Cal., 17 
F.Supp. 934—R. J. Reynolds To¬ 
bacco Co. of Winston Salem v. 
Robertson, D.C.N.C., 14 F.Supp. 

463—Woner v. Lewis, D.C.Cal., 13 
F.Supp. 45, appeal dismissed, C. 
CA., 80 F.2d 1023—Frye & Co. v. 
Vierhus, D.C.Wash., 12 F.Supp. 597 
—Central Farmers' Trust Co. v. 
Larson, D.C Fla., 7 F.Supp. 728— 
Broadway Blending Corporation v. 
Sugden, D.C.N.Y., 2 F.Supp. 837— 
Seaman v. Bowers, C.C.A.N.Y., 297 
F. 371—Cadwalader v. Sturgess, C. 
C.A.N.J, 297 F. 73, certiorari de¬ 
nied Cadwalader v. Sturgess, 44 S. 
Ct. 459, 265 U.S. 584, 68 LEd 1192 
—Roeblmg v. Sturgess, D.C.N.J., 
292 F. 1012, affirmed, C.C.A., Cad¬ 
walader V Sturgess, 297 F. 73, cer¬ 
tiorari denied 44 S.Ct. 459, 265 U. 
S. 584, 68 L.Ed. 1192—Nichols v. 
Gaston, C.C.A.Mass., 281 F. 67— 
Pummilli v. Riordan, D.C.N.Y., 275 
F. 846—Violette v. Walsh, D.C. 
Mont, 272 F. 1014, affirmed, C.C.A., 
282 F.** 582, certiorari denied 43 S. 


Ct 246, 260 U.S. 745. 67 L.Ed. 492, 
and reversed without opinion Vio¬ 
lette V. Rasmusson, 44 S.Ct 332, 
264 U.S 568, 68 L.Ed. 853. 

D.C.—Gardner v. Helvering, 88 F.2d 
746, 66 App.D.C. 364, certiorari de¬ 
nied 57 S.Ct 784, 301 U.S. 684, 81 
L.Ed. 1342—Mellon v. Mertz, 82 F. 
2d 872, 65 App.D.C. 266, certiorari 
denied Mertz v. Mellon, 57 S.Ct 
11, 299 U.S. 648, 81 L.Ed. 403. 

33 C.J. p 366 notes 62, 63. 

Recovery of taxes paid see infra §§ 
858-931. 

Test of adectuacy 

In determining whether remedy at 
law is adequate so as to preclude 
equity intervention, object sought to 
be attained is to be borne in mind, 
and, where sole object is merely re¬ 
covery of money paid as a tax, test 
is merely whether provision is made, 
through remedy at law, for recovery 
of the money.—Rieder v. Rogan, D. 
C.Cal., 12 F.Supp. 307. 

Unjust eurichmeait tax 
U.S.—Steinhagen Rice Milling Co. v. 
Scofield, C.C.A.Tex., 87 F.2d 804, 
certiorari denied 57 S.Ct. 494, 300 
U.S. 663, 81 L.Ed. 872, Beaumont 
Rice Mills V. Scofield, 57 S.Ct. 494, 
300 U.S. 663, 81 LEd. 872, Gulf 
Coast Rice Mills v Scofield, 57 S. 
Ct. 494, 300 U.S. 663, 81 L.Ed. 872, 
El Campo Rice Milling Co. v. Sco¬ 
field, 67 S.Ct. 494, 300 U.S. 663, 
81 L.Ed. 872 and Tyrrell Rice Mill¬ 
ing Co. v. Scofield. 57 S.Ct. 494, 300 
U.S. 663, 81 L.Ed. 872. 

Remedy barred by limitations 

Statute prohibiting suits to re¬ 
strain the assessment or collection 
of taxes IS not rendered inapplicable 
because complainant's delay in pay¬ 
ing the tax until his right to sue to 
recover it back was barred was due 
to the fact that he was waiting for 
action by the commissioner on his 
claim for abatement, where the com¬ 
missioner's delay in passing on the 
claim until the decision of a test 
case was due to agreement of the 
parties.—Graham v. Dupont, Del., 43 
S.Ct. 567, 262 U.S. 234, 67 L.Ed. 965. 

Recovery limited to taxes not passed 
on to others 

U.S.—Larabee Flour Mills Co. v. 
Nee, D.C.Mo., 12 F.Supp. 395, re¬ 
manded, C.C.A., 81 F.2d 623—Bal¬ 
tic Mills Co. V. Bitgood, D.C.Conn., 
12 F.Supp. 132. 

Difficulty of proof 

(1) Difficulty of proof does not 
make the remedy at law inadequate 
or entitle a taxpayer to resort to 
equity in matters of taxation,— 
Union Packing Co. v, Rogan, D.C. 
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Cal., 17 F.Supp. 934—Rieder v. Ro¬ 
gan, D.C.Cal., 12 F.Supp. 307. 

(2) Provision that refund of 
processing tax should be limited to 
amount claimant should establish 
that he has borne and not passed 
on to others held not unlawful im¬ 
pairment of adequacy of taxpayer’s 
legal remedy for collection of ille¬ 
gal tax, so as to entitle taxpayer to 
injunction restraining enforcement 
of collection of taxes accruing un¬ 
der provisions of statute.—Louisville 
Provision Co. v. Glenn, D.C.Ky., 12 
F.Supp. 545—Rieder v. Rogan, supra 
—Meridian Grain & Elevator Co. v. 
Fly, D.C.Miss., 12 F.Supp. 6*4. 

(3) If it will be impossible for the 
taxpayer to prove what portion of 
the tax was borne by him and what 
portion was included in the price of 
the product and passed on, the legal 
remedy is inadequate and the collec¬ 
tion of the tax will be enjoined.— 
Danahy Packing Co. v. McGowan, D. 
CN.Y., 12 F.Supp. 457—Larabee 
Flour Mills Co. v. Nee, D C.Mo., 12 
F.Supp. 395, remanded, C.C.A,, 81 F. 
2d 623—Kingan & Co. v. Smith, 12 
F.Supp. 329, appeal dismissed Smith 
V. Kingan & Co., 80 F.2d 1020—Baltic 
Mills Co. V. Bitgood. D C.Conn., 12 
F.Supp. 132—John A. Gebclein, Inc. 
V. Milbourne, D.C.Md., 12 F.Supp. 
105. 

23. U.S.—Huston V. Iowa Soap Co., 
C.C.A.Iowa, 86 F.2d 649. 108 A.L.R. 
173, certiorari denied 57 S.Ct. 119, 
299 U.S. 694, 81 L.Ed. 437. 

Pact that legal remedy is unsatis¬ 
factory or burdensome does not jus¬ 
tify overriding express provisions of 
statute prohibiting injunctive relief 
against assessment or collection of 
tax.—Lake Eric Provision Co. v. 
Moore, D.C,Ohio, 11 F.Supp. 622. 

24. U.S.—Woner v. Lewis, D.C.Cal., 
13 F.Supp. 45, appeal dismissed, 
C.C.A., 80 F.2d 1023. 

Congressional action required 

The fact that the collect a,bility of 
refund judgments is dep<*ndent on 
congressional appropriations of funds 
does not make the remedy doubtful. 
—Huston V. Iowa Soap Co., C.C.A. 
Iowa, 85 F.2d 649, 108 A.L.R. 173, 
certiorari denied 67 S.Ct. 110, 299 U. 
S. 694, 81 L.Ed. 437—Bernhardt Fur¬ 
niture Co. V. Robertson, D.C.N.C., IS 
F.Supp. 129—Union X^acklng Co. v. 
Rogan, D.C.Cal., 17 F.Supp, 934— 
Woner v. Lewis, D.C.Cal., 13 F.Supp. 
46, appeal dismissed, C.C.A., 80 F.2d 
1023—Rieder v. Rogan, D.C.Cal., 12 
F.Supp. 307—Washburn Crosby Co. 
V. Noe. D.C.Mo., 11 F.Supp. 822. 

25. U.S.— Owensboro Ditcher & 
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congress of legislation which would prevent the re¬ 
covery of the tax, if paid, does not warrant enjoin¬ 
ing the collection of the tax,^^ but there is also au¬ 
thority to the contrary.27 

The remedy where available, as discussed supra 
§§ 697-717, of having the tax assessment reviewed 
by the tax court prior to its enforcement is a plain, 
complete, and adequate remedy.28 Where a law 
action by the tax authorities against the complain¬ 
ant is a preliminary to the collection of the tax, 
the right to defend the action is an adequate reme- 
dy.2^ It has been held that a statutory remedy pro¬ 
viding for an administrative determination of the 
facts and limiting review by the courts to questions 
of law is not an adequate remedy. 


§ 831. - Irreparable Injury 

The collection of an illegal tax may be enjoined where 
its collection would result in irreparable injury to the 
taxpayer. 

Although there is contrary authority,^! it has 
generally been held that the statute which prohibits 
enjoining the collection of a tax is inapplicable in 
the special and extraordinary cases where the col¬ 
lection of an illegal tax would inflict an irrepara¬ 
ble injury on the taxpayer,32 but mere hardship or 
inconvenience arising from the collection of the 
tax does not warrant such relief.33 The irreparable 
injury which will warrant enjoining the collection 
of a tax has been held to be an injury which cannot 
be compensated for in money.34 While it has been 
held that the collection of an allegedly illegal tax 
will be enjoined where its collection would ruin the 
taxpayer’s business,35 it has also been held that the 


Grader Co. v. Lucas, D.C.Ky., 18 
P.2d 798, appeal dismissed, C.CA.. 
Lucas V. Owensboro Ditcher & 
Grader Co., 22 F.2d 1015. 

26. U.S.—Danahy Packing- Co. v. 
McGowan, D.C.N.Y., 11 F.Supp. 920 
—LaCroix v. tJ. S., D.C.Tenn., 11 P. 
Supp. 817, appeal dismissed, C.C.A., 
85 P.2d 569—Lake Erie Provision 
Co. V. Moore, D.C.Ohio, 11 F.Supp. 
622. 

Reason for rule 

The court must determine the ade¬ 
quacy of the legal remedy by what 
the law is at the time of the suit, 
not by conjectures as to what the 
law may be at a future date, and any 
attempt by court to defeat applic¬ 
ability of a .statute to a ponding case 
in anticipation of act of congress 
would be unwarrant(’d encroachment 
by judiciary upon legislative branch 
of government.—Fisher IGouring 
Mills Oo, V, Viorhus, C.C.A.Wash., 78 
F.2d 889. 

27- U.S.—Neild Mfg. Corporation v. 
Hassett, D.C.Mass., 11 F.Supp. 642. 

28 . U.S.—Thomas v. McDonald, I). 
C.Pa., 33 F.Supp. 671—Louisville 
Provision Co. v. Glenn, D.C.Ky., 18 
F.Supp. 423, appeal dismissed, C. 
C.A. 90 F.2d 1012, 

29. U.S.—Columbian Nat. Life Ins. 
Co. V. W(ilch, C.C.A.Mass., 88 F.2d 
333 —Mt'rcantlle Trust Co. v. Uof- 
ferbert, D.C.Md., 68 F.Supp. 701. 

30. U.S,-—John A. GelxJein, Inc., v. 
Mllbourne, D.CMd., 12 F.Supp. 106. 

Record of the case 
Where iluj statute provides that 
the record of the proceedings Ixdoro 
the tax oillclal shall constitute th(5 
record of the case In a proceeding 
to obtain a tax refund, the remedy is 
not adequate.—Inland Milling Co. v. 
Huston, D.aiowa, 12 XLSupp. 664— 
Gold Medal Foods v, Landy, D.C, 
Minn., 12 X^lSupp. 400—John A. O-cbe- 


lein, Inc., v. Milbourne, D.C.Md., 12 
TSupp. 105—G. B, R. Smith Milling 
Co. V. Thomas, D.C.Tcx., 11 F.Supp. 
833. 

31. U.S.—Lake Erie Provision Co. v. 
Moore, D.C.Ohio, 11 F.Supp. 522. 

32. U.S —Midwest Haulers v. Brady, 
C.C.A.Ohio, 128 F.2d 496—Neild 
Mfg. Corporation v. Hassett, D.C. 
Mass., 11 F.Supp. 642. 

Collection Involving forced sale of 

property at a loss may be enjoined 
since taxpayer could not recover 
such loss in refund proceeding.— 
Trinacia Real Estate Co. v. Clarke, 
D.C.N.Y., 34 F.2d 326, 

Irreparable injury not shown 
U.S.—Reams v. Vrooman-Fehn Print¬ 
ing Co., C.C.A.Ohlo, 140 F.2d 237— 
Matcovlch V. Nickell, C.C.A.Cal., 
134 F.2d 837—Allen v. Shelton, C. 
C.A.Oa., 96 F.2d 102, certiorari dt- 
nied Shelton v. Allen, ,69 S.Cl. 94, 
305 U.S. 630, 83 L.Kd. 404—Con¬ 
centrate Mfg. Corporation v. Hig¬ 
gins, C.C.A.N.Y., 90 F.2d 439, cer¬ 
tiorari denied 68 S.Ct. 33, 302 U.S. 
714, 82 lu.Ed. 651—White I’aoking 
Co. V. Robertson, C.C.A.N.C., 89 F, 
2d 776—Woncr v. T.ewis, D.C.Cal., 
13 F.Supp. 46, appeal dismissed, 
C.C.A., 80 F.2d 1023. 

Tax on carriers 

(1) Irreparable injury shown.— 
Alton R. Co. V. Railroad Retirement 
Board, D.C.D.O., 16 F.Supp. 956. 

(2) Irnqmrabhi injury no I shown. 
—State of California v. Ijatlmer, ('^al., 
59 S.Ct. 106, 305 U.S. 266, 83 L.Ed. 
159. 

33. U.S.—Matcovlch v, Nickell, C.C. 
A.Oal,, 134 F,2d 837—Woner v. 
I.ewis, D.O.Cal., 13 F.Supp. 46, ap¬ 
peal dismissed, O.G.A., 80 F.2d 1023 
—Lake Erie Provision Co. v. 
Moore, D.C.Ohio, 11 ILSupp. 622. 
Mere inconvenience in raising 

ey with which to pay is not a spe¬ 
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cial circumstance warranting suit 
for injunction to test the validity or 
applicability of the tax.—State of 
California v. Latimer, Cal., 59 S.Ct. 
166, 305 U.S. 255, 83 L.Ed. 159— 
Reams v. Vrooman-Fehn Printing 
Co., C.C.A.Ohio, 140 F.2d 237. 

Offer to pay taxes into court re¬ 
futes claim of hardship.—Meridian 
Grain & Elevator Co. v. Fly, D.C. 
Miss., 12 F.Supp. 64. 

Financial inability to pay tax does 
not warrant enjoining its collection. 
—Danahy Packing Co. v. McGowan, 
D.C.N.Y., 11 in.Supp. 920. 

Grant of restraints to other tax¬ 
payers, subjecting complainant to a 
competitive disadvantage, does not 
warrant enjoining the collection of 
the tax—Fisher Flouring Mills Co, 
V. Vierhus, C.C.A.Wash., 78 F.2d 889 
—Jewell Ridge Coal Corporation v. 
Early, D.C.Va., 13 F.Supp. CIO— 
Cohen v. Durning, D.C.N.Y., 11 F. 
Supp. 824. 

DiiBLculties in accounting do not 

criiate exceptional circumstances au¬ 
thorizing injunction against collec¬ 
tion of tax on unjust enrichment.— 
Stoinhagen Rice Milling Co. v. Sco- 
neld, O.C.A.Tex., 87 F.2d 804, certio¬ 
rari d mied 57 S.Ct 494, 300 U.S. 663, 
81 L.Ed. 872, Beaumont Rice Mills 
V. Scofield, 67 S.Ct. 494, 300 U.S. 663, 
81 L.Bd. 872, Gulf Coast Rice Mills 
V. Scolleld, 57 S.Ct. 494, 300 U.S. 663, 
St L.Ed. 872, El Campo Ri('e Milling 
Co. V. Scofield, 57 S.Ct. 494, 300 U.S. 
663, 81 L.Ed. 872 and Tyrrell Rice 
Milling Co. v. Sconeld, 67 S.Ct. 494, 
300 U.S. 663, 81 L.Ed. 872. 

34. U.S.—r^oui-svllle iTovision Co. v. 

Gbmn, D.C.Ky., 18 F.Supp, 423, ap¬ 
peal dismissed, C.C.A., 90 F.2d 

1012. 

as. U.S.—John M. Hirst & Co. v, 
Genlsch, O.C.A,Ohlo, 133 F.2d 247— 
iqnknoy X^acking Co. v. Thomas, 
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claim that the collection of the tax will destroy the 
complainant’s business does not warrant enjoining 
the collection of the tax^^ where the tax is also 
collected from his competitors.^^ 

§ 832. - Multiplicity of Actions 

The collection of an illegal tax may be enjoined 
where the taxpayer's remedy would involve a multiplicity 
of suits.. 

The statute which prohibits enjoining the collec¬ 
tion of a tax is inapplicable in the special and ex¬ 
traordinary cases where the legal remedy for the 
collection of an illegal tax would involve a multi¬ 
plicity of suits.^S It has been held that the fact 
that the tax is payable monthly does not mean that 
the taxpayer’s remedy would involve a multiplicity 
of actions,^^ but there is also authority to the con- 

trary.40 

§ 833. Temporary Injunction 

A temporary injunction, enjoining the collection of 


the tax until the determination of the proceeding to test 
the validity of the tax, will not issue unless there are 
special and extraordinary circumstances sufficient to 
bring the case within some acknowledged head of equity 
jurisprudence. 

In accordance with the general rule stated supra 
§ 824, that the collection of taxes will not be en¬ 
joined, it has generally been held that a temporary 
or preliminary injunction enjoining the collection 
of the tax until the determination of the proceeding 
to test its validity will not be granted.^i However, 
where it appears that there are special and extra¬ 
ordinary circumstances sufficient to bring the case 
within some acknowledged head of equity jurispru¬ 
dence, a preliminary injunction may be granted.42 

The rules discussed supra §§ 827-832 as to what 
constitute the special and extraordinary circum¬ 
stances sufficient to warrant enjoining the collec¬ 
tion of a tax apply in determining whether a tem¬ 
porary or preliminary injunction will issue.^3 ij; 
has been held that, on an application for a prelim- 


DC.Tex., 17 F.Supp. 420—Larabee 
Flour Mills Co. v. Nee, D.C.Mo., 11 
F.Supp. 132—^Acklin v. People’s 
Sav. Ass'n, D.C.Ohio, 293 F. 392. 
Mere appreliension of ultimate 
ruin to taxpayer’s business on ac¬ 
count of tax is not sufficient to enti¬ 
tle taxpayer to injunctive relief, but 
it must appear that such ruin is so 
imminent that remedy provided by 
law is not adequate.—Huston v. 
Iowa Soap Co., C.C.A.Iowa, 85 F.2d 
649, 108 A.Li.E.. 173, certiorari de¬ 
nied 57 S.Ct. 119, 299 U.S. 594. 81 L. 
Ed. 437. 

36. U.S.—Eanahy Packing: Co. v. Mc¬ 
Gowan, D.C.N.Y., 11 F.Supp. 920. 
Pact that taxpayer migrht he un¬ 
able to continue its business profit¬ 
ably if compelled to pay tax was 
held not to furnish ground for en¬ 
joining collection.—Merkel, Inc., v. 
Rasqum, D.C.N.Y., 12 F.Supp. 215. 

37. U.S —Larabee Flour Mills Co. v. 
Nee, D.C.Mo., 11 F.Supp. 132. 

33. U.S.—^Rieder v. Rogan, D.C.Cal., 
12 F.Supp. 307—Meridian Grain & 
Elevator Co. v. Fly, D.C.Miss., 12 
F.Supp. 64. 

Bemedy held to involve multiplicity 
The enforcement of the Grain Fu¬ 
ture Trading Act can be enjoined 
since it would be impracticable for 
brokers to pay the tax thereby im¬ 
posed on each separate sale of grain 
which occurs in the ordinary busi¬ 
ness of a member and then bring 
suit to recover the payment.—Hill v. 
Wallace, Ill., 42 S.Ct. 453, 259 U.S. 
44, 66 L.Ed. 822. 

Bemedy held not to involve multi¬ 
plicity 

tJ.S.—Fisher Flouring Mills Co. v. 
Vierhus, C.C.A.Wash., 78 F.2d 889 
—Woner v. Lewis, D.C.Cal, 13 F. 


Supp. 45, appeal dismissed, C.C.A., 
SO F.2d 1023. 

33. U.S.—^Huston v. Iowa Soap Co., 
C.C.A.Iowa, 85 F.2d 649, 108 A.L.R, 
173, certiorari denied 67 S.Ct. 119, 
299 U.S. 694, 81 L.Ed. 437. 

Trespass 

Facts that tax collection officers 
would commit actions of trespass 
against property of processing com¬ 
pany, should it refuse to pay month¬ 
ly sums assessed, and that for each 
of such trespasses company would 
have independent action at law, were 
held insufficient to justify interven¬ 
tion of equity to enjoin collection of 
taxes on ground multiplicity of suits 
would result.—Rieder v. Rogan, D. 
C.Cal., 12 F.Supp. 307. 

40- U.S.—^Kingan <& Co. v. Smith, 12 
F.Supp. 329, D.C.Iowa, appeal dis¬ 
missed, C.C.A., Smith v. Kingan & 
Co., 80 F.2d 1020. 

41. U.S.—Jewell Ridge Coal Corpo¬ 
ration V. Early, D.C.Va., 13 F.Supp. 
610. 

42. U.S.—Pocahontas Fuel Co. v. 
Early, D.C.Va., 13 F.Supp. 606— 
In re Processing Tax Case, D.C. 
Tex., 13 F.Supp. 218—A. P. W. 
Paper Co. v. Riley, D.C.N.Y., 12 
F.Supp. 738—^Kingan & Co. v. 
Smith, D.C.Ind., 12 F.Supp, 329, ap¬ 
peal dismissed, C.C.A., Smith v. 
Kingan «& Co., 80 F.2d 1020—Gold 
Medal Foods v. Landy,, D.C.Minn., 
11 F.Supp. 65. 

Motions to dissolve temporary in¬ 
junctions restraining collection of 
process taxes under Agricultural Ad¬ 
justment Act were denied in view 
of doubt as to constitutionality of 
act even as amended.—Gold Medal 
Foods v. Landy, D.C.Minn., 12 F. 
Supp. 406. 


Strong showing required 
U.S.—Stork Restaurant Corporation 
V. McCampbell, D.C.N.Y., 55 F.2d 
687. 

Conflicting orders by government 
agencies 

Where manufacturer was con¬ 
fronted with order of collector re¬ 
quiring the product to be labeled 
“oleomargarine” and a conflicting or¬ 
der of the commissioner of food and 
drugs directing that the product not 
be sold as oleomargarine, and court 
could not restrain the collection of 
the tax but no adequate remedy at 
law existed against the conflicting 
orders concerning labeling, collector 
was restrained from distraining 
plaintiffs’ product, provided tax 
thereon was paid, and from requir¬ 
ing that the product bo labeled ''oleo¬ 
margarine,” pending flnal determina¬ 
tion of case, provided the product 
was otherwise properly labeled.— 
Barnard v. Carey, D.C.Ohio, 60 1^. 
Supp. 639. 

43. U.S.—Westmoreland Coal Co. v. 

Rothensies, D.C.Pa., 13 F.Supp. 
321. 

Special and extraordinary clroum- 
stauces hold to exist 
U.S.—Westmoreland Coal Co. v. 
Rothensies, supra—Pittsburgh Coal 
Co. V. Boll, D.C.Pa., 13 F.Supp. 
37—Inland Milling Co. v. Huston, 
D.C.Iowa, 11 F.Supp. 813*—Gold 
Medal 3^''oods v. Landy, D.C.Minn., 
11 F.Supp. 65. 

Special ciroumstauoes held mot to 
exist 

U.S.—Red Star Yeast & Products 
Co. V. La Btjddo, C.C.A.W1S., 83 
b\2d 394. 

Fending legislation barring refund 
(X) Collootion of taxes would be 
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inary injunction, the court need not determine 
whether the tax statute under attack is constitu¬ 
tional; it is sufficient if there is a serious question 
as to its constitutionality.'^'^ A temporary injunc¬ 
tion may be granted where the collection of the tax 
would prevent a determination of the merits of the 
claim to injunctive relief.^5 The taxpayer’s allega¬ 
tions will be accepted as true on the hearing for a 
preliminary injunction wffiere the government does 
not present any evidence."^^ 

Return of deposit. Process taxes deposited in 
court under terms of temporary injunction have 
been returned to the taxpayer after a final determi¬ 
nation that he was not liable for the tax, without 
a determination of the rights of those from whom 
he collected the tax.47 

§ 834. Proceedings 

The general rules as to injunction proceedings are 
applied in proceedings to enjoin the collection of taxes. 

The general rules as to injunction proceedings, 
discussed in Injunctions §§ 162-202, are applied in 
proceedings to enjoin the collection of taxes.^^ 
Federal courts have jurisdiction of a suit to deter¬ 


mine the validity of the action of state authorities 
with reference to a- tax imposed by the United 
States.49 An action to determine the liability, as 
between two corporations, for an income tax on 
certain dividends, dependent on the construction of 
a lease from one corporation to the other, does not 
arise under the revenue laws so as to be within the 
federal jurisdiction on that ground even though 
injunctive relief against the collector is requested.^*^ 

§ 835. - Time to Sue and Limitations 

An action to enjoin the collection of a tax is pre¬ 
mature where there has been no assessment or attempt 
to collect the tax. Laches or unreasonable delay jn ap¬ 
plying for injunctive relief will forfeit the taxpayer's 
right to the remedy. 

The general rules discussed in Injunctions § 171 
as to the time to sue and limitations apply in pro¬ 
ceedings to enjoin the collection of a tax.^i It has 
been held that an action to enjoin the collection of 
a tax is premature where there has been no as¬ 
sessment of, or attempt to collect, the tax.52 On 
the other hand, it has been held that the collector’s 
failure to take affirmative action to collect the tax 
does not render a suit to enjoin collection prema- 
turc^^ and that the action is not premature even 


temporarily enjoined, where bill was 
ponding in congress to prevent suits 
to recover taxes illegally assessed.— 
Kingan & Co. v. Smith, D.C.Xnd., 12 
F.Supp, 228—Washburn Crosby Co. 
V. Nee, IXC.Mo., 11 P.Supp. 822. 

(2) Pact that milling company had 
paid tax for two years, and could 
have tested constitutionality of tax 
by administrative proceeding prior 
to in.stitution of suit so attacking it, 
held not to bar right of e.ompany to 
temporary injunction pending trial 
on merits, where, du() to a bill pond¬ 
ing in OongrcjHS, a situation had 
arisen which had not theretofore 
existed.—Inland Milling Co. v. IXus- 
ton, iJ.C.Iowa, 11 F.Supp. 813. 

(3) Pemhmey of act passed by 
congress and which was before 
president await ing signature by 
which it was proposed to withdraw 
right to .su<‘ for rtd’und of processing 
tax paid und(?r protest held not to 
consLltuUi such tbr(‘at as to entitle 
laxpaycT to preliminary injunction 
res training colli'clor of internal rev¬ 
enue* from colhK'tlng tax,-—Merkel, 
Inc,, V. Hasquin, D.C.N.Y., 12 F.Supp. 
215. 

(4) rofiMibility that there would be 
no moneys avallal)le to refund tax 
if act were held unconstitutional and 
possibility of congr(‘HH h^gislating 
against recovery of such tax If paid 
held not entitled to consithTailon in 
determining right of taxpayer to in¬ 
junction restraining colleellon of tax 
pending trial on merits of taxpayer’s 
suit attaedting constitutlonaUty of 


act.—Cohen v. Burning, D.C.N.Y., 11 , 
F.Supp. 824. I 

“Tax” a penalty 

U.S.—ITumo-Sinclair Coal Mining Co. 
V. Nee. B.C.Mo., 12 F.Supp. 801. 

44. U.S.—Inland Milling Co. v. Hus¬ 
ton, D.C.Iowa, 11 F.Supp. 813. 

Bocision. by another court 
U.S.— Panahy Packing Co. v. Mc¬ 
Gowan, D.C.N.y., 11 F.Supp. 920— 
Inland Milling Co. v. Huston, B.C. 
Iowa, 11 F.Supp. 813. 

45. U.S.—Albers Bros. Milling Co. 
V. Vierhus, C.C.A., 80 F.2d 700. 

46. U.S.—Kingan Sc Co. v. Smith, 
D.C.lnd., 12 l^Supp. 320, appeal 
dismissed, C.C.A., Smith v. Kingan 
& Co., 80 F.2d 1020—Inland Mill¬ 
ing Co. V. Huston, D.C.Iowa, 11 F. 
Supp. 813. 

47. XJ.S.—l*erry Mill Sc Elevator Co. 
V. Jones, D.C.Okl., 13 F.Supp. 241. 

48. Estoppel 

Where state university printed on 
tickets of admission to athletic con¬ 
tests that amount oC federal admis¬ 
sion tax was coU(ictcd as part of 
admission and would ho retained by 
university if not liable therefor, uni¬ 
versity htild not to have voluntarily 
acted as agent of federal govern¬ 
ment in collection of tax so as to be 
08 lopped to maintain bill to restrain 
colhadfon of tax as infringement of 
its const!lutlonal rights.—■Uegenls of 
University System of Georgia v. 
Page, aC.A,Ga., 81 l<".2d 577, oon- 
fonned to, 18 lASupp. 02, af¬ 
firmed, C.C,A., v* Bogents of 
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University System of Georgia, 93 
F.2d 887, reversed on other grounds 
58 S.Ct. 980, 304 US. 439. 82 L.Ed. 
1448, rehearing denied 58 S.Ct. 1053, 
304 U.S. 590. 82 L Ed. 1550. 

49. U.S.—Dmsmore v. Southern Ex¬ 
press Co., C.C.N.D., 92 P. 714, re¬ 
versed on other grounds, C.C.A., 
Trammell v. Dinsmore, 102 F. 794, 
afilrmcd 22 S.Ct. 45, 183 U.S. 115, 
46 L.Ed. 111. 

25 C.J. p 727 note 6. 

50. IT.S.—Rensselaer Sc S. R. Co. v. 
Delaware <Vr Hudson R. Co,, C.C.A. 
N.Y., 257 F. 555, 168 C.C.A. 639, 
certiorari denied 39 S.Ct. 492, 250 
U.S. 042. 

51.. U.S.—Reams v. Vrooman-Fehn 
Printing Co., C.C.A.Ohio, 140 F.2d 
237. 

52. U.S.-Red Star Yeast & Prod¬ 
ucts Co. V. La Buddo, C.C.A.Wis., 
83 F.2d 394. 

Informal ruling by commissioner 

Suit filed when no taxes wore due, 
presented no justiciable controversy 
and could not bo maintained on the¬ 
ory that purpose was to restrain 
commissioucT from exceeding his ad¬ 
ministrative authority hy virtue of 
ruling which adv(^rsoly construed tax 
Htatulf! and which was promulgated 
and <dfc<‘tivt* only as to slate of facts 
HuhmiUed by another taxpayer.— 
Gardner v. Helverlng, 88 F.2d 746, 
06 App.D.O. 3G4, certiorari denied 57 
S.Ct 784, 301 U.S. 684, 81 L.Hd. 1342. 
j 53. U.S,“-“Clcvoliind V. Davis, D.O. 
1 AhL, 9 F.Supp. 3S7. 
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thotigh instituted prior to the time fixed for the 
assessment of the tax.®^ Laches or unreasonable 
delay in applying* for injunctive relief will forfeit 
the taxpayer’s right to the remedy,but laches can¬ 
not be imputed to the taxpayer where his delay in 
seeking an injunction was due to the failure of the 
government to make any attempt to collect the 
tax.5® 

§ 836. - Parties, Process, and Appearance 

An action fop an injunction to restrain the collection 
of a tax must be brought by the real party in interest. 

The general rules as to parties and process in 
injunction proceedings discussed in Injunctions §§ 
173-180 apply in proceedings to enjoin the collec¬ 
tion of a tax.57 The complainant must show that 
he has such right, title, and interest in the proceeds 
of the tax, the collection of which he seeks to en¬ 
join, as would result in specific injury to him if he 
pays the tax.58 If the tax is actually borne by oth¬ 
ers, such others are the real parties in interest, and 
they and not the complainant must bring the ac- 
tion.59 

The United States is not a necessary party to a 
suit against a collector of internal revenue to en¬ 
join the collection of a tax^® and is not a proper 
party if it has not consented to be sued.^i How¬ 
ever, the United States may be made a party if the 
case is within the class of cases as to which the 
United States has consented to be sued.52 Where 
the case involves the validity of a United States 
lien on property, the United States is a proper 
party.In any event, it has been held that an in¬ 
junction cannot be granted as against the United 
States, but only as against its proper officials.®^ 


•The imposition of a federal estate tax, and cred¬ 
iting toward the payment thereof payments made to 
a state under a similar tax imposed by a state, do 
not inflict an injury on a state which does not im¬ 
pose an estate tax sufficiently direct to permit such 
a state to bring a proceeding to enjoin the collec¬ 
tion of the tax.55 A state cannot sue on behalf of 
its citizens as parens patriae to enjoin the collec¬ 
tion of a tax.55 

§ 837. - Pleading 

A bill or complaint for an injunction to restrain the 
collection of a tax must present a statement of facts 
which entitles complainant to the injunction. 

The general rules of pleading in injunction cases 
as discussed in Injunctions §§ 181-188 arc applied 
in proceedings to enjoin the collection of a tax.67 
The bill or complaint must present a statement of 
facts which, if true, would entitle the complainant 
to enjoin the collection of the tax.<^8 Matter not 
essential to the relief sought need not be alleged.®^ 
The bill may be amended after a motion to dismiss 
has been filed where the defendant would not be in¬ 
jured thereby.'^O 

§ 838. - Evidence 

In an action to enjoin the collection of a tax, the 
burden is on the complainant to establish all the essential 
allegations of his bill by at least a preponderance of the 
evidence. 

The general rules discussed in Injunctions §§ 
189-197 as to evidence in injunction proceedings 
apply in a proceeding to enjoin the collection of a 
tax.7i The burden is on the complainant to prove 
all the essential allegations of his bilP^ by at least 
a preponderance of the evidcnce.73 It has been 


54. XJ.S.—Pocahontas Fuel Co. v. 
Early, D.C.Va., 13 F.Supp. 605. 

55. U.S.—Hearns v. Vrooman-Pehn 
Printing- Co., C.C.A.Ohio, 140 P.2d 
237. 

59. U.S.—Ventura Consol. Oil Fields 
V. Hogan, C.CA.Cal., 86 F.2d 149, 
certiorari denied Hogan v. Ventura 
Consol. Oil Fields, 57 S.Ct. 610, 300 
U.S. 672, 81 L.Bd. 878. 

57. Indispensalble party 
Where surety on building contrac¬ 
tor’s performance and payment 
bonds was entitled to balance due on 
contract price by reason of payment 
of labor and material claims and 
contractor had no right thereto, in 
action by surety to enjoin owner 
from paying claim of collector of 
internal revenue against the con¬ 
tractor for taxes on such fund, con¬ 
tractor was not an indispensable par¬ 
ty.—New York Cas. Co. v. Zwerner, 
D.C.Ill., 58 F.Supp. 473. 

58. U.S.—Meridian Grain & Eleva¬ 


tor Co. V. Fly, D.C.Miss., 12 F. 
Supp. 64. 

59. U.S.—Meridian Grain <& Eleva¬ 
tor Co. v. Fly, supra. 

60. U.S.—Miller v. Standard Nut 
Margarine Co. of Florida, C.C.A. 
Fla., 49 F,2d 79, alTirmed 52 S.Ct. 
260, 284 U.S. 498, 76 L.Ed. 422. 

61. U.S.—Thomas v. McDonald, D.C. 
Pa., 33 F.Supp. 571. 

62. U.S.—Tower Production Co. v. 
U. S., D.C.Okl., 61 F.Supp. 411. 

63. U.S.—Tower Production Co. v. 
U. S., supra. 

64. U.S.—La Croix v.’ U. S., D.C 
Tenn., 11 F.Supp. 817, appeal dis¬ 
missed, C.C.A., 85 F.2d '569. 

65. U.S.—State of Florida v. Mellon, 
47 S.Ct 265, 273 U.S. 12, 71 L.Ed. 
611. 

03. U.S.—'State of Florida v. Mel¬ 
lon, supra. 

67. U.S.—Simms v. Andrews, C.C.A. 
OkL, 118 F.2d 803. 
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68. U.S.—Hubbard Inv. Co. v. Brast, 

C.C.A.W.Va., 59 F.2d 709—Thomas 
V. McDonald, D.C.Pa., 33 F.Supp. 
671—Aponaug Mfg. Co. v. Ply, D. 
C.Miss., 17 F.Supp. 944, aflirmed, 
C.C.A., 87 F.2d 997—-Meridian 

Grain <& Elevator Co. v. Fly, D.C. 
Miss., 12 F.Supp. 64—Penn v. 
Glenn, D.C.ICy., 10 F.Supp. 4 83, ap¬ 
peal dismissed, C.C A,, Glenn v. 
Penn, 84 P.2d 1001—Nat ionaJ Ex¬ 
change Club V. Hoams, 'D.C.Ohio, 
4 F.H.D. 151. 

69. U.S.—Noild Mfg. Corporation v. 
Hassett, D.C.Mass., 11 F.Supp. 642. 

70. U.S.—Klngan & Co. v. Smith, D. 
C.Ind., 16 F.Supp. 549. 

71. U.S.—Kaus V. Huston, D.C, 
Iowa, 35 F.Supp. 327“Long v. Ras¬ 
mussen, D.C.Mont, 281 Xt 236. 

72. U.S.—Bishoff V. C. 1. It, act A., 
27 F.2d 91—Kaus y, XCuston, D.C, 
Xowa, 35 F.Supp, 327, 

73. U.S.—Bod Star Yoast & I>rod- 
ucts Co. V. La Budde, aC.A.Wis., 
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held that, in a bill to enjoin the sale of property- 
on the ground that it is owned by the complainant 
and not by the taxpayer, the burden of establishing 
the taxpayer’s ownership is on the collectorJ^ On 
the other hand, it has been held that collection will 
not be restrained in such case unless it is estab¬ 
lished beyond doubt that the property seized is not 
liable for the tax. 


§ 841 

§ 839. - Trial, Judgment, Costs, and Re¬ 

view 

General rules as to trial, judgment, costs, and review 
apply in proceedings to enjoin the collection of a tax. 

General rules as to trial,judgment,costs, 
and review'^9 apply in proceedings to enjoin the col¬ 
lection of a tax. 


XXII. REVENUE STAMPS 


§ 840. In General 

Stamps sold to manufacturers and dealers are sold 
for the purpose of being used when a tax becomes pay¬ 
able by a certain condition of the commodity and when 
once attached to the commodity and canceled they may 
not be used again. 

The general provisions with respect to revenue 
stamps will be found in the Internal Revenue Code, 
26 U.S.C.A. §§ 3300-3305 and there are also 
special provisions relating to revenue stamps on 
particular articles and commodities.^^ 

Stamps sold to manufacturers and dealers are not 
sold in payment of the tax, but arc for the pur¬ 
pose of being used when a lax becomes payable by 
a certain condition of the commodity.^^ When 
stamps arc once attached to the article and can¬ 
celed, they can never be lawfully used again; they 


cease to have any separate and independent value, 
and that which they had previously becomes merged 
into that of the article.^S 

§ 841. Cancellation of Stamps 

Under the Internal Revenue Code the person using 
or affixing a stamp on a document or instrument is 
obligated to write or stamp on the document the initials 
of his or its name and the date on which the stamp 
is attached or used. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
1816 (a), and similar statutes, whenever an adhe¬ 
sive stamp is used for denoting any tax imposed by 
the chapter, the person using or affixing the stamp 
shall write or stamp or cause to be written or 
stamped thereupon the initials of his or its name and 
the date on which the stamp is attached or used, so 


83 F.2d 394—Tower Pro duct ion 
Co. V. a. S., 61 F.Supp. 

411—Tower Production Co. v. 
JonOH, D.aOkl., 15 R«up.p. 593, ro- 
vcra(*d on other grounds O.C.A., 
JonoH V. Tower IToduotion Co., 138 
P.2d 675—.lohn A. Oelxdein, Inc. v. 
Mllbourne, D.C.Md., 3 2 RSupu. KKl. 

74. tr.S?.—-T^ong V. lUismussen, D.C. 
Mont., 281 F. 236. 

75. TT.R.-“-Marklo v. Klrkendall, D.C. 
X"a., 267 F. 4 98. 

Transfer©© of property could not 
enjoin internal revenue collector 
from proc(HHling with sale thereof on 
distraint for income taxcjs duo from 
transferor, except by showing that 
transferor no longer owned proper¬ 
ty on date notice of li<*n for tax(‘S 
wa.s ni<Hl.-“S!awhiU v. Lawrence, C.C. 
A.Pa„ 69 F.2a 194. 

75- nndlnfif 

A ftsderal trial court, having no 
jurlHdUhlon to enjoin collection of an 
lnt(uuial r(*V(‘nue tax, will not make 
a llndlng that what (uilhal a ta,x 
in an act of congia^HH is not In fath a 
tax, but an imposition which con- 
groHH wan without power to inakts 
and (uifortuatumt of which may be 
enjolnedr* -WaHHCdl v. Lederer, D.C. 
Pa„ 274 F. 489. 

77. U.B.-^New York Can. Co. v, 
Zwurmr, IxaUL, 58 F.Hupp. 478. 


Improper relief asked 1 

Possibility that court had no juris- ' 
diction under declaratory judgment 
act to entertain suit attacking con- 
.stitutionality of lax held not to re¬ 
quire denial of relief asked in com¬ 
plaint otherwise than by a declara¬ 
tory jxidgme-nt, where relief by de¬ 
claratory judgment was m(U’oly 
sought as an additional i*emody out 
of caution.—Inland Milling Co. v. 
riuston, D.C.Iowa, 11 F.Supp. 813. 

75, U.S,—Pago V. I"olk, C.C.A.R.I., 

281 F. 71. 

79. TT.S.—Dodge v. Bra,dy, Mich., 36 
H.Ot. 277, 240 XT.S. 122, 60 L.FM. 
560. 

D.C.—Moore V. Miller, '5 App.D.C. 
413. 

Where all the qLuostiosis raised by 
the ai^peal have become academic, 
but costs wcuvi impos(*d hy tlu* low¬ 
er co\u*t, the case may he r(‘,vl<‘.wt!d 
on Uxo m(‘rlts to d(dermine the ques¬ 
tion of costs.—l^age v. 3h>lk, C.C.A.lh 
h, 281 F. 74. 

SO. Sale to assistant treasxLX*er un¬ 
der prior statutes 

a.H,—4J. B. V. HuttcHleld, D.O.N.Y., 
25 F.Ca.H.No.t4,703, 7 Hen. 432—U. 
B. V. Che(‘Htuxian, C.C.Cal., 25 F.Cas. 
No.t4,79U, 3 Bawy. 424, 21 Int.Rov. 
Umt. 340. 

Commissions formerly wore al- 
Itiwod to dealers In proprietary art!- 
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cles who purchased for their own use 
stamps made from their own dies or 
designs—Bwift (Hr Courtney & Beech¬ 
er Co. V. U. S., CLCh, 4 B.Ct. 244. Ill 
TT.B. 22, 28 L.Ed. 311—U. S. v. Gold- 
back, Va., 102 U.R. 623, 26 L Ed. 2 19 
- XT, S V. F’eldinp”. C.'M'To., 17 F. 
573, 3 McCrary 479—33 C.J. p 321 
note 17 [a], 

81, Sal© Of stamps by collector to 
Ij^’O w/. rios under Intemal lie venue 
Code, 26 U.S.C.A. § 33 51.—American 
Brewing Co. v. U. S., 33 Ct.Cl. 348. 

82, U.S,—American Tobacco Co. v. 
U. S., 32 Ct.Cl. 207, atllrmcd 17 S. 
Ct 019, 166 U.S. 468, 41 L.Ed. 1081. 

33 C.J. p 327 note 17. 

“The purchase of stamps by a 
bx'ewer doc.s not technically pay the 
tax on his production. The tax Is 
paid when ho attaches the stamp to 
th(i barrels for the purpose of put¬ 
ting the product on the market; and 
in lh(j purchas(‘ of stamps th(^ brew¬ 
er simply avails hixtxself of the 
nuums and facility of paying the tax 
whtm he puts the taxed artiele on 
the market and caneels the stamps.” 
—AiXKU’ican Brewing Co. v. U. S., 33 
CtCl. .318, 351. 

83, Cigars and tobacco 

IT.B.'—Jones v. Van Benthuysen, La., 
1.08 U.B. 87, 26 L.Fd. 477, alllrmed 
G B.Ct. 3 28, 135 U.B. 464, 29 L.Ed. 
4 46. 

I 33 C.J. p 329 note 67 Caj. 



§ 841 

that the stamp may not again be used, provided the 
commissioner may prescribe such other method for 
the cancellation of such stamps as he may deem ex- 
pedient^^ Stamps are required to be canceled to 
prevent their use a second time, either by the mak¬ 
er or by the party for Avhose use and benefit the 
instrument was made.^^ 

Under the various revenue acts it has been held 
that a stamp on a note, when a stamp is required 
on such instrument, may be canceled by the initials 
of the payee or by those of the maker^s and that a 
stamp is effectually canceled when it is so defaced 
that it cannot be used a second time.^7 Under an 
early act it was held that the sufficiency of the can¬ 
cellation was not affected by the failure to affix the 
initials of the party's name.ss An instrument duly 
stamped could be read in evidence, although the 
stamp was not canceled.^^ Irregularity in cancel¬ 
ing did not affect its validity as evidence.^^® 

§ 842. Redemption of Stamps 

Under the Internal Revenue Code the commissioner 
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of internal revenue may make allowance for or redeem 
stamps which have been destroyed. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
3304, and similar statutes, the commissioner of in¬ 
ternal revenue may, on receipt of satisfactory evi¬ 
dence, make allowance for or redeem stamps in the 
case of spoilage, destruction, or the lik<=‘ The 
purpose of the statute is to have the goveri^ment 
reimburse a person who has bought and paid for 
revenue stamps which are destroyed before they 
are used.^^ Such a statute enables manufacturers 
and dealers to furnish themselves with supplies of 
stamps before the necessity of their immediate use 
without incurring the danger and risk of loss and 
destruction.93 Reimbursement may be made only 
when the case comes within the statute.The 
owner of stamps which have been destroyed is not 
barred from recovery against the United States 
by the fact that he has received payment from an 
insurance company for the stamps destroyed where 
recovery is sought for the use of the insurance com¬ 
pany.^ 5 
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84. Ind.—Doffln v. Guyer, '39 Ind. 
2r5. 

33 C.J. p 319 notes 71, 72. 
Destruction of stamps on oleomar¬ 
garine packages 

U.S.—Kercheval v. Allen, Mo., 220 F. 
262, 135 C.C.A. 1. 

Destruction of stamps on package 
of tobacco or snuff 
U.S.—In re Quantity of Tobacco, D. 
C.N.Y., 20 F.Cas,No.ll,500, o Ben. 
407. 

85. Ind.—Teagarden v. Garver, 24 
Ind. 399. 

33 C.J. p 319 note 73. 

8S. Tex.—Schultz v. Herndon, 32 
Tex. 390. 

87. Tex.—Taylor v. Duncan, 33 Tex. 
440. 

88. Ala.—Foster v. Holley, 49 Ala. 
593. 

88. Ind.—Doffin v. Guyer, 39 Ind. 
2r5—Adams v. Dale, 29 Ind. 273 
—Goodwine v. Wands, 25 Ind. 101. 
Tex.—Jacobs v. Cunningham, 32 Tex. 
774. 

13 C.J. p 311 note 59. 

90- Iowa.—St. Louis & C. R. R. Co. 

V. Eakins, 30 Iowa 279. 

‘8 C.J. p 111 note 86—13 C.J. p 311 
note 59. 

91. U.S.—U. S. V. American Tobacco 
Co., Ct.Cl., 17 S.Ct 619, 166 U.S. 
46S, 41 L.Bd. 1081. 

Statute must be read in connec. 
tlon with other statutes providing 
for method of collecting tax.—Falls 
City Brewing Co. v. U. S., D.C.Ky., 


12 F.Supp. 6, appeal dismissed, C.C. 
A., '86 F.2d 998. 

Oath 

Regulation prescribed by commis¬ 
sioner, requiring claimants to make 
oath “that the value or reimburse¬ 
ment of the value of said stamps, or 
any portion thereof, has not hereto¬ 
fore been received by claimant, di¬ 
rectly or indirectly," is substantial¬ 
ly complied with by an oath that 
such value or reimbursement or any 
portion thereof “has not heretofore 
been received by claimant, directly 
or indirectly, from the government." 
—^U. S. V. American Tobacco Co., 
Ct.CL, 17 S.Ct. 619, 166 U.S. 468, 41 
L.Bd. 1081. 

92. U.S.—U. S. V. American Tobacco 
Co., supra—Ekhardt & Becker 
Brewing Co. v. Kavanagh, C.C.A. 
Mich., 112 F.2d 7-51. 

93- U.S.—American Tobacco Co. v. 
U. S., 32 CtCl. 207, affirmed 17 S. 
Ct. 619, 166 U.S. 468, 41 L.Ed. 1081. 
94. Expressions ‘^through mistake” 
or “unnecessarily used” in statute 
do not authorize court to relieve 
against all mistakes or errors; the 
law usually does not relieve against 
neglect of legal duty on part of per¬ 
son making mistake.—Falls City 
Brewing Co. v. U. S., D.C.ICy., 12 F, 
Supp. 6, appeal dismissed, C.C.A., 86 
F.2d 998. 

Destruction of beer 

Manufacturer who procured con¬ 
sent of government inspector for re¬ 
lease to its bottling department oi 
one thousand barrels of beer, whe 
delivered to collector for cancella 
tion necessary revenue stamps anc 
then bottled beer, was not entitled to 
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refund where such beer was subse¬ 
quently discovered to be unfit for 
beverage purposes and was destroyed 
with consent and in presence of gov¬ 
ernment inspector, since law con¬ 
templated that taxability of beer 
should be determined and tax pa’d 
before it left premises for bottling. 
—Falls City Brewing Co. v. U. S., 
supra. 

Destruction of distilled spirits 

Internal revenue stamps, bought 
but not affixed to distilled spirits in 
bonded warehouse before destruction 
by fire, were not redeemable.—Julius 
Kessler & Co. v. U. S., 61 Ct.Cl. 728, 
certiorari denied 47 S.Ct, 95, 273 U.S. 
700, 71 L.Ed. 817. 

necessity for repacking cigars, 
caused by injunction of state court 
preventing the owner from ufdng the 
name applied to them, did not bring 
a case within Act May 12, 1900, c. 
393, 31 U.S.St. at L. p 177, authoriz¬ 
ing commissioner of internal revenue 
to redeem stamps spoiled or de¬ 
stroyed; as between claimant and 
Lhe government, his destruction of 
the stamps was voluntary.-—Ameri¬ 
can West Indies Trading Co, v. U. 
S., 45 Cl.Cl, 488. 

Where manufacturer destroyed 
stamps on boxes of cigars In his own 

warehouse because he was enjoined 
from selling them in those boxes by 
a state court for infringement of 
trade-mark, his case did not come 
within the statute.-—^American West 
Indies Trading Co. v. U. S., supra. 

5. Destruction of stamps by fire 
J.S.—U. S, V, American Tobacco Co., 

CtCL, 17 S.Ct. 610, 166 U.S. 468, 

41 L.Ed. 1081. 
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The statute gives to the commissioner the option i of giving other stamps in lieu of the stamps allowed 
of refunding the amount or value of the stamps or | for or redeemed.^® 

XXin. REFUNDING TAXES COLLECTED 


§ 843. In General 

Taxes may be refunded to the extent and In the man¬ 
ner prescribed by congress. 

In the absence of a congressional mandate, the 
government is not required to refund amounts il¬ 
legally collected as taxes.97 Congress has the pow¬ 
er to provide for a refund of taxes and to prescribe 
the method of refund.^^ The government has the 
right to determine for itself by law and by proper 


regulations, which have the force of law, the condi¬ 
tions on which it consents to a tax refund and 
it may not be required to make a refund until there 
has been a 'compliance with the terms and condi¬ 
tions specified by congress.^ General provision for 
the refunding of taxes has been made in the Inter¬ 
nal Revenue Code, 26 U.S.C.A. § 3770, and similar 
statutes and various special statutes have been 
enacted authorizing and regulating the refund of 
particular kinds of taxes.^ 


96. Time for election 

The commissioner must make liis 
election when the claim is filed with 
the treasury department, and he will 
•not be heard to complain on appeal, 
for the first time, that the suit is for 
money only.—U. S. v. American To¬ 
bacco Co., Ct CL, 17 S.Ct. 610, 166 U. 
S. 468, 41 L.Ed. 1081. 

97. U.S.—Alexander Smith Sc Sons 
Carpet Co. v. C. I. R., C.C.A., 117 
F.2d 974—Simons v. U. S., 19 Ct. 
CL 601. 

Action to recover taxes paid sec in¬ 
fra n 85S-931. 

Redemption of revenue stamps see 
supra §*842. 

Refunding of customs duties see 
Cualom.s Duties § 226. 

B'g'ht to refund is not founded on 
contract, express or implied, or on 
wroiif? or tort of United States or 
any of its omcers or agents.—Nich¬ 
ols V, Commissioner of Corporations 
and Taxation, 50 N.E.2d 76, 314 

Muss. 286, 147 A.L.R. 830. 

Implied promise 

A promise on the part of collector 
to pay back amount to taxpayer will 
not be implied, in the absence of 
statutory n'gulations, even if assess- 
rnenl was erroneous or illcgaL—Col- 
lector of Internal Revenue v. JTub- 
bard, Conn., 12 Wall. 1, 20 D.Ed. 272. 

98. lT.H.»-.Aldridgo v. U, S., 64 Ct. 
CL 124, 

Validity of statutes sec supra § 33. 

Congress mmy provide reasonable 
system for the repftyment of taxes. 
—W(iir V. McGrath, D.C.Ohio, 62 F.2d 
201 . 

Irrospoetive of mxy settlement be¬ 
tween tsdxpayer imd government, con¬ 
gress has the power to jaumiil re¬ 
fund of (axc‘S.““Cast(dl v. XJ, S,, C.C. 
A.N.Y., 08 F.2d 88, certiorari d(mi(‘(l 
f)0 act, 24 1, 306 U.a 662, 83 L.Ed. 
422. 

Bemedleg of taxpayer 

A taxpayer who has paid taxes un¬ 
der protest may iue the collector 
personally as at common law, raa? 
HU© the United States in court of 
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claims, or in the district court sit- ; 
ting, within a financial limitation, as 
a court of claims, or taxpayer may 
avail himself of a petition to the tax 
court, which is a quasi-judicial body. 
—Fox V. Rothensies, C.C.A.Pa., 115 
F.2d 42. 

98. U.S.—Tennessee Consol. Coal 
Co. V. C. I. R., C.C.A., 117 F.2d 452. 
Agreement to refund taxes 

(1) Tax otherwise not refundable 
could not be made so by alleged 
agreement between commissioner 
and taxpayer.—McCarthy v. Phillips, 
D.C.Pa., 13 F.Supp. 293. 

(2) Where statute authorized com- 
mi.ssioner to make refund of taxes 
paid on taxpayer's distributive share 
of corporation, which was thought 
to be a personal service corpora¬ 
tion, but which was later deter¬ 
mined not to be a poi’sonal service 
corporation, only if the corporation 
had paid tax asses.scd against it, an 
agreement between taxpayer and 
commissioner for satisfaction of de¬ 
ficiencies for certain years by ap¬ 
plying to them overpayment deter¬ 
mined for a later year and for re¬ 
fund of balance of overpayment was 
void and unenforceable against the 
government where the corporation 
had not paid the lax, notwithstand¬ 
ing, after the corporation had been 
assessed with the tax, the taxpayer 
paid to it his proportion thereof.— 
Fcllg V. U. H., 38 F.Bupp. 807, 94 Ct. 
CL 203. 

Making of regulations by secre¬ 
tary of treasury was held a condi¬ 
tion precedent to refund under an 
early statute.—-Dunlap v. U. S., Cl. 
CL, 19 319, 173 U.S. 66, 43 D.Ed. 

616. 

1. U.H.—Alexander Smith Sc Sons 
Carpet Co. v. C. I. R., C.C.A., 317 F. 
2d 974—Cook v. U. S., O.C.A.Ala., 
Its F.2d 463. 

2. U.S.—U. S. V. Real Estate Sav¬ 
ings Ihmk, OtCL, 104 TLB. 728, 26 
DJM. 908—0. T. a. V. Dallas' Em 
late, CC.A„ 110 F.2a 743. 

I Repeal of slatulcu^ «uo supra § 47. 
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False or fraudulent return 

Under statute authorizing refund 
of taxes erroneously or illegally as¬ 
sessed or collected, unless taxpayer's 
return was false or fraudulent, 
"false" means incorrect or not true, 
as distinguished from intentionally 
fraudulent or erroneous.—Seaman v. 
Bowers, C.C.A.N.Y., 297 F. 371. 
Applicability to particular taxes 

(1) Prom any assessment or col¬ 
lection growing out of the regauging 
of spirits, an appeal lies to the com¬ 
missioner of internal revenue.—Cor¬ 
ning & Co. V. U. S., 34 Ct.CL 271. 

(2) Where a distiller loses his tax- 
paid stamps before they are affixed 
to the casks, and pays the lax again 
to procure other stamps, the dupli¬ 
cate payment may be refunded.— 
Woolnor v. U. S., 13 Ct.Cl. 335. 

(3) Statute imposing tax on un¬ 
just enrichment respecting federal 
excise taxes shifled by taxpayer to 
others but not paid by taxpayer suf¬ 
ficiently incorporate,s general provi¬ 
sions of other statutes for refund.— 
Union Packing Co. v. Rogan, D.C. 
Cal., 17 F.Supp. 934. 

(4) Provision of Guffey Act, that 
all provisions of law, including pen¬ 
alties and refunds, relating to collec¬ 
tion and disposition of internal reve¬ 
nue taxes, shall bo applicable with 
respect to taxes imposed under the 
act, made available to taxpayer rem¬ 
edies for refund of taxes sot forth 
generally in internal revenue laws.— 
Je.woll Ridge Coal Corporation v. 
Early, D.C.Va., 13 F.Supp. 610. 

3. lucom© and profits tax 
U.S.—Hoovor-Bond Co. v. Denman, 
j C.C.A.Ohio, 59 fi".2d 909—Willcuts 
V. Oradwohl, C.C.A.Minn., <68 1^.2d 
687, followed In 69 F.2d 1086, and 
certiorari denied Gradwohl v. Will- 
cuts, 63 S.Ct 86, 287 U.S. 637, 77 
L.Ed. r)r>2—Tngle v. Gage, D.C.N. 
Y., 62 E.2a 738—Ueffernan v, Alex¬ 
ander, D.C.OkL, 48 F.2d 865—While 
V. Maddison, C.O.A.Maes., 46 F.2d 
33f)-Mann v, U. S., CtCL, 44 F.2d 
1005, certiorari denied 61 B.Ct 664, 
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Tax refunds are made on the theory of unjust 
enrichment.^ The statutes authorizing tax refunds 
are predicated on the same equitable principles that 
underlie an action in assumpsit for money had and 
received.^ 

Construction of statutes. General rules govern¬ 
ing the construction of internal revenue laws, as 
considered supra §§ 48-56^ ordinarily apply to stat¬ 
utes relating to the refund of taxes.^ Such statutes 
are to be construed reasonably so as not to defeat 


the intent of congress.*^ They are to be construed 
liberally in favor of the taxpayers so that they may 
give the relief they were intended to provide,^ 
although there is also authority to the contrary;^ 
and any ambiguity in a statute must be resolved in 
favor of the taxpayer.^o 

Persons authorized to make refunds. Under the 
Internal Revenue Code, 26 U.S.C.A. § 3770^ and 
similar statutes, authority to make tax refunds has 
been lodged with the commissioner of internal rev- 


283 U.S. 860, 75 L.Ed. 1466—Whit¬ 
ney V. U. S., Ct.Cl , 6 F.Supp. 849, 
certiorari denied 55 S.Ct. 98, 293 

U. S. 584, 79 LEd. 680—Big-elow v. 
Bowers, D.CN.Y., '5 P Supp. 346, 
affirmed, CCA., 68 F.2d 839, cer¬ 
tiorari denied 54 S Ct. 864, 292 U. 

S. 656, 78 L.Ed 1504. 

■Manufacturers* excise taxes 

U.S.—Diamond & Banm v. Shea, D.C. 

N.T., 52 F.Supp. 284. _ 

Tax on cig'arettes exported 
U.S.—P. Lorillard Co, v U. S , 58 Ct. 
Cl. 541, affirmed U. S. v. P. Loril¬ 
lard Co, 45 S.Ct. 359, 267 U.S. 471, 
69 L.Ed. 741. 

Tax ou distilled spir'ts 

U.S—tioffheimer v. U. S., 20 Ct.Cl. 

371—Dair v. U. S., 4 Ct.Cl. 172. 
Tax ou soft driuJcs 
U.S.—Clicquot Club Co. v. U. S., D. 

CMass., 18 F.2d 970. 
l&efuud of automoTbile accessories tax 
U.S—Boyle Valve Co. v. U. S., Ct. 

Cl., 38 F.2d 135. 

Refund of tax on alcohol lost Tby 
evaporation 

U.S.—Lucas V. Kentucky Distilleries 
& Warehouse Co., C.C.A.Ky., 70 F. 
2d 883. 

Refund of tax on beer ’becoming' un¬ 
saleable because of its cond tion 
U.S.—Ekhardt & Becker Brewing Co. 

V. Kavanag-h, C.C.A.Mich., 112 F.2d 
7'51. 

Refund of taxes on income derived 
from public utility 
U.S.—City of Burlington, Iowa, v. U. 
S., C.C.A.Iowa, 148 F.2d 887—City 
of Galveston, Tex., v. U. S., Ct.Cl., 
10 F.Supp. 810, motion denied 17 
F.Supp. 145, certiorari denied City 
of Galveston v. U. S., 56 S.Ct. 589, 
297 U.S. 712, '80 L Ed. 998. 

Refund of tax paid by seller of candy 
U.S.—Elmer Candy Co. v. Faunlle- 
roy, C C.A.La., 24 F.2d 9'5, reversed 
on confession of error Pauntleroy 
V. Elmer Candy Co., 49 S.Gl. 177, 
278 U.S. 664, 73 L.Ed. 570. 

Refund of taxes under Bankhead 
Cotton Act 

U.S.—Cook V. U. S., C.G.A.Ala, 115 
F.2d 4 63—Brackin v. U. S., Ct.Cl., 
44 F.Supp. 327—Crain v. U. S., Ct. 
Cl., 4-4 F.Supp. 321, 96 Ct.Cl 443, 
certiorari denied 63 S.Ct. 71, 317 U. 


S. 667, 87 L.Ed 536—Brackin v. U 
S, Ct.Cl, 44 F.Supp. 327, 96 Ct.Cl 
4'57, certiorari denied 63 S Ct. 73, 
317 U.S. 669, 87 L.Ed. 537. 

Direct taxes 

U.S.—Seabrook v. U. S, 21 CtCl 39. 
33 C.J. p 290 note 90 [g]. 

Degacy taxes 

U.S.—Fitzroy v. U. S., Ct.Cl, 17 F. 
Snpp. 503. 

33 CJ. p 361 note 94—13 C.J. p 115 
note 29 [c]. 

Refund of excess interest collected 
Revenue Act of 1938 § 821, provid¬ 
ing that interest accruing between 
October 24, 1933, and August 30, 

1935, on delinquent taxes shall be 
computed at six per cent per annum 
and refund made as to the excess, 
applied only where taxpayer paid 
his tax and also accrued statutory 
delinquent interest at twelve per 
cent during designated period, and 
purpose of such provision was to 
give relief to those few taxpayers 
who, because of attorney general’s 
opinion, which did not apply to com¬ 
promise settlements, had been un¬ 
able to compromise such accrued 
twelve per cent delinquent interest. 
—Pierce Oil Corp. v. U. S., 55 F. 
Supp. 731, 102 CtCl 360. 

4. U.S.—Parsons v. Anglim, D.C. 
Gal, 47 F.Supp. 521, reversed on 
other grounds, C.C.A., 143 F.2d 534, 
154 A.L.R. 153. 

5. U.S.—Paxson v. C. I. R., C.C.A., 
144 F.2d 772—Interwoven Stocking 
Co. V. U. S., C.C.A.NJ., 144 P.2d 
768—Gooch Milling & Elevator Co. 
V. O. I. R, C.C.A., 133 P.2d 131, re¬ 
versed on other grounds, C. I. R. 
V. Gooch Milling & Elevator Co., 
64 S.Ct. IS I, 320 U.S, 418, 88 L.Ed. 
139, and vacated, C.G.A., 142 P.2d 
452 —Cloister Printing Corporation 
V. U. S., C.C,A.N.Y., 100 F.2d SO'o— 
Herman v. While, D.C.Mass., 25 F. 
Supp. 587. 

Mass.—Uichols v. Commissioner of 
Corporations and Taxation, 50 N.E. 
2d 76, 314 Mass. 2S'5, 147 A.L.B. 
'830. 

6. U.S.—U. S. V. Jordan, Ct.Cl, 5 S. 
Ct. 585, 113 U.S. 418, 28 L.Ed, 1013. 
Employment of subtitle “credits 

and refunds** was not significant in 
ascertaining moaning of statute re¬ 
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specting claims for refund.—Henry 
Prentiss & Co. v. U. S . D C.N.Y., 46 
F 2d 159, reversed on other grounds, 
C.C.A., 57 F.2d 676, modifird on other 
grounds U. S v. Henry Prentiss & 
Co., 53 S.Ct. 2S3, 288 U.S 73, 77 L. 
Ed. 626, followed in S^'^-edish Iron & 
Steel Corporation v. Edwards, C.C.A., 
69 P.2d 1018. 

Statute clirectirg refmd should be 
construed as part of act in which it 
appears —Crompton & Knowles 

Loom Works v. White, C.C.A.Mass., 
65 F 2d 132, certiorari denied 54 S. 
Ct. SO, 290 U.S. 669, 78 L.Ed. 578. 
Coasistency 

Provisions of Revenue Act 1924 § 
281 (a), requiring commissioner to 
credit overassessments against a 
beneficiary taxpayer's underassess¬ 
ments for other years, or, .If no such 
taxes are due, to make immediate re¬ 
funds to taxpayer, fire not inconsist¬ 
ent but correlative and integrated, 
and are intended to litigate burdens 
of taxpayers assessed with deficiency 
taxes and to expedite settlements.— 
A. G. R'^eves Steel Const. Co. v. 
Weiss, C.C.A.Ohio, 119 F.2d 4 72, cer¬ 
tiorari denied 62 S.Ct. 181, 314 U.S. 
677, 86 L.Ed. 541. 

7. U.S. — Crompton Sr XCnowle.s 
Loom Works v. White, C.C.A. 
Mass., 65 XL2d 132, certioniri do¬ 
med 54 S.Ct. 89, 290 U.S. OGO, 78 
L.Ed. '578. 

8 . U.S.—Donwit Teller & Co. v. U. 
S., Ct.Cl, 51 S.Ct 395, 283 U.S, 258, 
75 L.Ed. 1018, confonniMl to Cl. 
Cl, '52 F.2d 904, certiorari (haiied 
XT. S. V. Bonwit 'Ikdlor Sr. (\>., 52 S, 
Ct 311, 285 U.S. 538, 76 L.Ed. 931—- 
—Allegheny Heating Co. v. Lcwel- 
lyn, C.C.A.Pa., 91 F.2d 280~W(*.Mt- 
orn Whcoled Scraper Co. v. U. S., 
C.C.A.in., 72 F.2d 487—Lucas v. 
Kentucky Distilleries & Ware¬ 
house Co., C.C.A.Ky., 70 l^,2d 883. 

9. U.S.—Xfigott V. Xk)c, D.C.Wash., 
41 F.2d 273, affirmed, C.C.A., 50 F. 
2d 176. 

10. U.S.—Union Trust Co. of Roch¬ 
ester V. U. S., D.C.N.y., 5 F.Supp. 
259, affirmed, <10.A., 70 F.2d 620, 
certiorari denied U. S. v. tT-nicm 
Trust Co. of Hocho.stifr, 55 S.Ct. 
99, 293 U.a Ui, 79 L.Ed. 664. 
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entie4^ The commissioner is the final judge of the 
administrative branch of the government to decide 
that a refund or credit should be grantedd^ In 
making refunds he is vested with discretion and 
acts in a quasi-judicial, rather than in a minis¬ 
terial, capacity.!^ The authority of the commis¬ 
sioner may not be exercised by any other official 
it may not be exercised by, or delegated to, a col- 
lector,!^ except as provided by the Internal Reve¬ 
nue Code § 3770 (a) (4), which permits the commis¬ 
sioner to delegate to collectors his authority to make 
refunds where the amount involved does not exceed 
one thousand dollars. 

Exclusiveness of remedy. Where the statute pro¬ 
vides an administrative remedy for the refunding 
of taxes, as by an appeal to the commissioner of 
internal revenue, such remedy must be pursued and 
exhausted.^® 

Necessity of protest. In the absence of a statu¬ 
tory requirement, payment of a lax under protest 


§ 843 

or duress is not necessary to entitle the taxpayer 
to a refund.^*^ 

Agricultural adjustment act. After the Agricul¬ 
tural Adjustment Act was declared unconstitution- 
al,is congress enacted certain provisions, which 
appear in 7 U.S.C.A. § 641 et seq, authorizing re¬ 
funds under certain conditions and limitations and 
prescribing the procedure to be followed.^® With 
respect to the refunding of processing taxes, a 
special and exclusive administrative procedure is 
provided for by the statute, 7 U.S.C.A. § 648.^^ 
Jurisdiction to pass on claims for refund is lodged 
in the commissioner of internal revenue,^! subject, 
as considered infra § 856, to a review by the tax 
court. Claimant is required to seek a ruling by 
the commissioner before applying to the tax court 
for a review.The purpose of the act is to re¬ 
turn to the taxpayer the amount of taxes unlaw¬ 
fully exacted,and the act must be construed in 
the light of the circumstances existing at the time 
of its cnactment.2<t Congress had the power to lim- 
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11. U.S.—Braun v. U. S., Ot.Cl., S F. 
Supp. 860, certiorari denied '55 S. 
Ct. 919, 295 U.S. 760, 79 L.Ed. 
1702. 

12. U.S.—Oirard Trust Co. v. U. S., 
Ct.Cl., 46 S.CL 229, 270 U.S. 1G3, 
70 I..Ed. '524—Standard Oil Co. 
(New Jcr.scy) v. U. S., Ct.Cl., 10 
F.Supp. 650, certiorari denied 56 S. 
Ct. 113, 296 U.S. 597, 80 UEd. 433. 

13. U.S.—Routmhn v. Brown, C.C 
A.Ohio, 9'5 F.2d 766—In re Bowen, 
D.C.Pa,, 48 F.Supp. 67, reversed 
on other prrounds, C.C.A., 138 F.2d 
22, certiorari denied Baker v. U. 
S., 64 S,Ct. 430, 330 U.S. 799, 88 U. 
Ed. 482—ir. S. V. Detroit Steel 
Products Co., D.C.Mlch., 20 F.2d 
675. 

Allowance and payment of refund 
sec infra § 853. 

14. Thro© adverse dooisious of suc- 
c6Ssivo seci^etarl©® of treasury do not 
prevent commissioner from iakim^r 
up and allowInpf a claim,—Sybrandt 
V. 0. S., 19 Ct.Cl. 461. 

Trausmisslou to secretary of treas¬ 
ury for considoratiou aud advise¬ 
ment under r-ogtilations 

U.S."' Statesbury v. U. S., CtCL, 13 
S.Ct. 1, 146 U.S. 1 96, 36 L.Ed. 940 
—Dnpassmir v. U. S., Ct.Cl., 19 Ct 
01. P—Woohier v. U. S., 13 Ct.Cl. 
355. 

16. U.S.—Standard Oil Co. (Nt‘w 

JerHcy) V. U. S., Ct.Cl,, 10 FSupP- 
550, eerllorari denied 56 S.Cl. 313. 
290 TT.a 507, 80 U.Kd. 423-»-Swift 
& Co. V. U. B., 68 Ct.Cl. 97, amnwal 
U. S, V. Swift & Co., '51 act. 202, 
282 as. 468, 76 'L.Bd. 464, 

10. U.S.—Lucky Tigor-Com bination 


Gold Mining Co. v. Crooks, C.C.A. 
Mo., 95 F.2d 88'5. 

.\ppeal to commissioner as condition 
to action to recover taxes see in¬ 
fra § 867. 

Review of ruling of commissioner 

see infra § 856. 

17. U.S.—Real Estate Sav. Bank v. 
U. S., 16 Ct.Cl. 335, amrm<‘d 104 
U.S. 728, 26 L.Kd. 908. 

33 C.J. p 361 notes 98-3. 

Protest as condition precedent to 

action to recover taxes paid see 

infra § 873. 

18. U.S.—U. S. V. Butler, Mass., 56 
S.Ct 312, 297 U.S. 1, 80 L.Ed. 477, 
102 A.L.R. 911. 

ISffoct of decision 

The decision of the supreme court 
declaring certain portions of Agri¬ 
cultural Adjustment Act to be inval¬ 
id did not operate to nullify all re¬ 
fund rights of taxpaycr.s which arise 
by virtu(‘ of any f(‘ature of the tax¬ 
ing scheme invalidated.—B. F. Good¬ 
rich Co. V. U. S., n.C.Cal., 48 F.Supp. 
153, aillrmed, C.C.A., 13'5 F.2d 156, 
aillrmed 64 S.Cl. 471, 321 U.S. 126, 
88 Ij.Ed. 602, rehearing denied 64 
S.Ct. 614, 321 U.S. 803, 88 L.IOd. .1089. 

19. U.S.—Anniston Mfg. Co. v. Da¬ 
vis, Ala., 4)7 B.tn. 816, 301 U.S. 337, 
81 I^.Ed. 1143, reh(‘arlng denied 5B 
S.Ct. 3, 302 U.S. 772, 82 lu.Kd. 599 
--r. tj. Walk<'r Tohueeo Co. v. 0, 
I. R., C.C.A., 129 F.2a 464—Ten- 
nmis(‘e Consolidated Coal Co, v. C. 
I. R., C.C.A., 117 F.2d 452^-'‘.Tohn 
P. Squire Co. v. IT. 8., CtCl., 30 F. 
Supp, 708, certiorari denied 60 B 
Ct -889, 309 U.S. 689, 84 L.Ed, 1031. 

Validity of processing and floor 
Stock taxes see supra I 29, 
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“Payment’' of tax 

U S.—El Campo Rice Milling Co. v. 
C. I. R., C.C.A., 121 F.2d 303. 

20. U.S.—Webre Steib Cd. v. C. I. 
R, 65 S.Cl. 578, 324 US. 164, 89 
L.Ed. 819—Anniston Mfg. Co. v. 
Davis, Ala., 57 S.Ct. 816, 301 U.S. 
3 37, S3 L.Ed. 1143, rehearing de¬ 
nied 58 S.Ct. 3, 302 U.S. 772, 82 
L.Ed. '509—Jaubort Bros. v. U. S., 
C.C.A La., 3 41 F.2d 206—Priscilla 
Baking Co. v. Welch, C.C.A.Mass., 
103 P 2d SD8—Trunz Pork Stores 
V. Rasquin, D.C.N.Y., 22 F.Supp. 
1020—Butler v, Carney, D.C.Mass., 
17 F.Supp. 133. 

21. U.S.—Rc'public Colton Mills v. 
C. T. R., CCA., 147 F.2d 278, cer¬ 
tiorari doni(‘d C. X. R v. R^pubUe. 
Cotton Milks, 65 S.Ct 1201, 82'5 
U.S. 862, 89 L.Ed. 1983. 

Processing Tax Board of Review 

(now abolished) had no original ju¬ 
risdiction of claim.—Tennessee Con¬ 
sol. Coal Co. V. C. I. R., aC.A., 117 
F.2d 452. 

22. U.S.—L(‘e Wilson & Co. v. C. I. 
R., C.C.A., m P.2d 313. 

23. U.S.—Lindner Packing Provi¬ 
sion C\ V. 0. 1. R., ac.A., 118 F. 
2d 656. 

24. U.S.—-F. & 'P. Laboratories v. 0. 
1. R., ac.A., 101 F.2cl 563. 

Court must assume act was passed 
to carry stiprem© court’s decree, and, 
although congress properly imposed 
Htrict conditions, they could not he 
KO arbitrary a.s to render such decree 
nugatory, nor can reasonable condi¬ 
tions imposcul be given arbitrary or 
unreasonable effect by court,—n'utss- 
ler Bros. Co. v. U. S.» D.C.Md., 33 F. 
Supp. SOL 
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it refunds to the amount of the tax borne by the 

taxpayer.25 

The provisions of the Agricultural Adjustment 
Act, 7 U.S.C.A. § 642, authorizing payments to be 
made to holders of floor stocks as of a certain date, 
was intended to provide a gratuity which congress 
was at liberty to give, withhold, distribute or re¬ 
call at its discretion.^® In the allowance of such 
claims, the commissioner may delegate his func¬ 
tions to his deputies.^^ 

The Agricultural Adjustment Act, 7 U.S.C.A. § 
617 (a), provides for refunds of processing taxes 
paid by exporters.^® The purpose of this provision 
was to enable Americans to compete with the na¬ 


tionals of other countries in the world markets.^^ 
§ 844. Waiver and Estoppel 

A taxpayer may waive, or be estopped to assert, his 
right to a tax refund. 

The right to a tax refund may be lost by waiver 
or estoppel.®® The taxpayer may be estopped by 
his misrepresentations, on which the government 
relies to its prejudice and the taxpayer may be 
equitably estopped by his acquiescence although 
there is no misrepresentation of fact.®^ A mistake 
of law may not be made the basis of an estoppel.®® 

Various matters have been held to constitute a 
waiver or estoppel.®^ A taxpayer who recognized 


25. XJ.S.—Interwoven Stocking Co. 
V. U. S., C.aA.NJ., 144 P.2d 768— 
Honorbilt Prodrcts v. C. I. R., G. 
C.A., 119 P.2d 797. 

28. XJ.S.—Seligman's Inc. v. U. S., D. 

C.La., 30 P.Supp. 895. 

B.C.—JSTolde & Horst Co. v. Helver¬ 
ing, 122 P,2d 41, 74 App.D C 204. 
Court was without power to re¬ 
quire commissioner to promulgate 
rules of proof and rules of open and 
regular procedure as asked by claim¬ 
ant.—Nolde & Horst Oo. v. Helver¬ 
ing, supra. 

27. D.C.—Nolde & Horst Co. v. Hel- 
venng, supra. 

28. XJ.S.—Cudahy Bros. Co. v. La 
Budde, C.C.A.Wis., 92 P 2d 937, 
certiorari denied La Budde v. Cud¬ 
ahy Bros. Co., '58 S.Ct. 763, 303 U. 
S. 659, 82 L.Bd. 1118—Wilson & Co. 
v. U. S., CtCL, 30 P.Supp. 672, af¬ 
firmed 61 S.Ct. 120, 311 U.S. 104, 85 
L.Ed. 71. 

29. U.S.—Wilson & Co. v. U. S., su¬ 
pra—^Wilson & Co. of Kansas v. XT. 
S., CtCL, 30 P.Supp. 672, affirmed 
61 S.Ct. 120, 311 XJ.S. 104, 85 L Ed. 
71—T. M. Sinclair & Co. v. U. S., 
Ct.CL, 30 P Supp. 672, affirmed 61 
S.Ct 120, 311 U.S. 104, 85 L.Bd. 71. 

SO. U.S—Ryan v. Alexander, C.C.A. 
OkL, 118 F.2d 744, certiorari de¬ 
nied 62 S.Ct 72, 314 U.S. 622, 86 
L.Ed. 600. 

Waiver of: 

Defects in claims see infra § 851. 
Statute limiting time for filing 
claims see infra § 846. 
Abandoimiesit of claim 

Second refund claim based on 
overassessment recommended by 
revenue agent's report was not aban¬ 
donment of earlier claim for over¬ 
payment for taxable year based on 
proration of invested capital.—Mutu¬ 
al Chemical Co. of America v. U. S., 
CtCL, 5 P.Supp. 550. 

31- Proof of fraudulent intent 

In order to support tax court find¬ 
ing that corporation was estopped to 
assert that installment leasehold 


sale contract was transferred by it 
in year of such transfer, for pur¬ 
pose of obtaining* refund of income 
taxes paid in later year, bv failure to 
show transfer in its returns until 
too late to make proper assessment 
for year thereof, commissioner need 
not prove by direct evidence corpora¬ 
tion’s fraudulent intent to misrepre¬ 
sent facts.—Lofquist Realty Co. v. C. 
I. R., C.C.A., 102 P.2d 945. 

Bsliauce on misrepresentations 

Pact that assignments of interests 
under installment leasehold sale 
contract by corporation to its sole 
stockholder and by latter to bank 
were recorded in county recorder's 
office did not preclude finding that 
corporation was estopped to assert 
its transfer of contract, for purpose 
of obtaining refund of income taxes 
paid in later year, by failure to show 
transfer in its sworn returns until 
too late to make proper assessment 
for year thereof.—Lofquist Realty 
Co. V. C. I. R., supra. 

33. U.S.—SLevens Mfg. Co. v. U. S., 
Ct.CL, '8 P.Supp. 720. 

33. U.S.—Rotenberg v. Sheehan, D. 
C Mo., 48 P.Supp. '584, appeal dis¬ 
missed, C.C.A., U. S. V. Cohen, 144 
P.2d 992, two cases, and Sheehan 
V. Rotenberg, 144 P.2d 992. 

34. Matters constituting waiver or 
estoppel 

(1) Corporation, not disclosing its 
transfer of installment leasehold sale 
contract in its income lax returns 
until loo late to make proper as¬ 
sessment for year of transfer, was 
estopped to assert that transfer was 
made in such year for purpose of ob¬ 
taining refund of taxes paid in later 
year.—^Lofquist Realty Co. v. C. 1. 
R., C.C.A., 102 P.2d 946. 

(2) A taxpayer, after having elect¬ 
ed to report sale of one-fourth mem¬ 
bership m stock exchange as a closed 
transaction, was bound by that elec¬ 
tion and could not several years la¬ 
ter claim refund of income lax paid 
on theory that sale was a "casual" 
sal© and that tax should hav© been 
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computed on installment basis.— 
Marks V. U. S., C.G.A.N.Y., 98 F.2d 
564, certiorari denied 59 S.Ct. 245, 
305 U.S. 652, 83 L.Ed. 422. 

(3) Under Treasury Regulation, 
whereby taxpayers were given op¬ 
tion to adopt basis of either cost or 
cost or market, whichever was low¬ 
er, for 1920 inventories, and which 
provided that change could be made 
only by permission of commissioner, 
a taxpayer which stated in return 
that its inventory for 1920 was 
based on "cost" could not thereafter 
claim refund on basis of market, 
where such taxpayer did not obtain 
commissioner’s consent for change.— 
Willard Mfg. Co. v. Kennedy, C.C.A. 
Vt, 109 P.2d S3, certiorari denied 
61 S.Ct. 15, 311 U.S. CCO, 85 L.Bd. 
423—Willard Mfg. Co. v. McCuen, G. 
C.A.Vt., 109 P.2d 83, certiorari de¬ 
nied 61 S.Ct. 16, 311 U.S. 660, 85 L. 
Ed. 423. 

(4) Other cases.—Ryan v. Alexan¬ 
der, C.C.A.OkL, 118 P.2d 744, certio¬ 
rari denied 62 S.Ct. 72, 314 U.S. 622, 
86 L.Bd. 500—Stevens Mfg. Co. v. 
U. S., Ct.CL, 8 P.Supp. 720—Dodge v. 
U. S., CLCL, 8 P.Supp. 606. 

Agreement relinquishing right to re¬ 
fund 

Instrument dismissing alien prop¬ 
erty custodian's appeal from decree 
ordering custodian to deliver to 
plaintiff property seii!(id under the 
Trading with the Enemy Act and 
providing for delivery of all such 
property to plaintiff except Income 
taxes paid by alien property custo¬ 
dian and providing that plaintiff 
"forever waives any right which she 
may now have or which may be giv¬ 
en to her by future legislation" to 
a refund of such taxes was a valid 
release of any rights to tax refunds 
thereafter arising, notwithstanding 
instrument lacked seals and there 
had not been a closing agreement 
signed by the commissioner and ap¬ 
proved by secretary of the treasury 
as provided by statute; and also 
there is no public policy against 
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the validity of a power of attorney when the attor¬ 
ney filed a claim for a refund may not thereafter 
repudiate the power of attorney in order to secure 
a further refund.^^ 

§ 845. Persons Entitled to Refund 

Where the statute designates the person to whom a 
tax refund is to be paid, no other person may cJaim the 
refund. 

The right to a refund belongs to the person ag¬ 
grieved and not to one who suffers no loss.^® 


Where the statute designates the person to whom 
a refund is to be paid, no other person is entitled 
to the refund.37 In the absence of legislative au¬ 
thority, the government may not retain a tax ille¬ 
gally collected merely because it may believe that, 
if the amount collected is refunded to the person 
who returned and paid it, some portion of the 
amount may not reach the hands of persons who 
bore the burden of the tax.^® 

Various persons have been held to be^^ or not to 
be^O entitled to a refund. Where a corporation, 


retaining- taxes at rates imposed be¬ 
fore enactment of remedial statutes 
where taxpayer has agreed for a 
valuable consideration not to take 
advantage of future tax exemptions. 
—Castell V. U. S., C.C.A.N.Y., 98 F. 
2d 88, certiorari denied 59 S.Ct. 244, 
305 U.S. C52, 83 L.Ed. 422. 

35. U.S.—Vanderlip v. U. S., Ct.Cl., 
6 I^.Supp. 9G5, certiorari denied 55 
S.Ct. 102, 293 U.S. 688, 79 L.Ed. 
683. 

36. U.S.—Pauker v. U. S.. D.C.N.T., 
23 P.Supp. 821. 

Per.sons entitled to sue for recovery 
of taxes see infra §§ 891, 892. 

Tax on. another’s px*operty 

Refund to one person of tax im¬ 
posed on another’s property is un- 
authorisced.—County of Logan v. U. 
S., 31 C1.C1., 23, afllrmcd Commission¬ 
ers of Sinking Fund v. U. S., 18 S. 
Ot. 361, 169 U.S. 265, 42 L.Ed. 737. 

37. U.S.—Insular Sugar Ilofining 
Oorp. V. C. I. R., C.C.A., 150 F.2d 
8, certiorari denied 06 kS.CC 56— 
Bank of America, Nat. Trust 
Savings Ass’n v. Anglim, C.C.A. 
Cal., 138 F.2d 7. 

Act providing* for refunding- of di¬ 
rect tax contemplated that it should 
be refunded to person on whose prop¬ 
erty lax was collected, and not nec¬ 
essarily to per.son who paid the tax. 
—Herlxnt v. llarbcrt, Tex.Civ.App., 
28 S.W. 250. 

Consolidated returns 
Whore statule provided for appor¬ 
tioning of total tax computed on a 
eonsolUlaled return among afUlialed 
corporations, an agreement between 
railway corporation and affiliated 
corporations that deliciency might bo 
ass(\sH(Hl against any ovora,sseHsmeni 
refunded to railway (sorporalion, 
whhdt was oxocui(al on suggestion of 
commissioner to expedite closing of 
returns by enabling him to d(*al with 
but one taxpaytw and to make but 
one assessment or refund, did not en- 
titio railway corporation to retain 
entire amount of refund, but. nnundy 
made railway c(»rporation the agent 
or (rufiUH^ of the atIUlates for pur¬ 
pose of distribution,—*Bankers Trust 
Co. V. Florida East Coast <kir Ft^r- 
XT Co., eaA.Fla., 02 F.2d 460. 


lyciistake of fact 

The fact that corporations might 
n 9 t have paid taxpayer amount with 
which to pay his income tax for pre¬ 
ceding year if taxpayer had not been 
misled into reporting income which 
belonged to, and was ultimately re¬ 
ceived by, owner of corporations, did 
not entitle government to retain 
overpayment by taxpayer of income 
tax for preceding year.—Cunningham 
V. U. S., Ct.Cl., 26 P.Supp. 470. 

38. U.S.—Builders’ Club of Chicago 
V. U. S., Ct.Cl., 14 F.Supp. 1020. 

39. U.S.—-Luchs V. U. S., Ct.Cl., 6 
F.Supp. 222. 

Ark.—^West V. Meillmier, 289 S.W. 
321, 172 Ark. 485. 

Affiliated and subsidiary corpora¬ 
tions 

U.S.—Booth Fisheries Co. (Ohio) v. 
C. 1. R., C.C.A., 84 P.2d 49—-Ford 
Motor Co. V. U. S., CtCl., 9 P.Supp. 
590, certiorari denied U. S. v. Ford 
Motor Co., 56 S.Ct. 170, 296 U.S. 
636, 80 L.Ed. 452-~U. S. Paper Ex¬ 
ports Ass'n V, Bowers, D.C.N.Y., 6 
F.Supp. 735, modified on other 
grounds, C.C.A., 80 F.2d 82. 
Bankruptcy trustee must file claim 
for refund of income tax, i^aid by 
bankrupt, in accordance with provi¬ 
sions of the statute.—In re Clayton 
Magazines, C.O.A.K.Y., 77 F.2d 852. 

Corporation to which another cor¬ 
poration’s assets wore transferred 
with authority to adopt all rcm(‘dics 
for ‘kuiforcing and obtaining Ixmc- 
flts*’ of contracts of transferor had 
the authority to receive refund of 
overpayment of transferor corpora¬ 
tion's taxes, where transferor's as¬ 
sets includ(‘d contract whereby third 
person assumed transferor’s tax lla- 
liillly.—Westimn Knitting Mills v. U. 
B., Ct.Cl., 2 F.Bupp. it9, certiorari 
d(ml(‘,d 54 S.Ct. 68, 290 U.S. 639, 78 
B.Fd. 556. 

Estate of taxpayer 

(1) Whore taxpayer did not keep 
liooks of account but informed agent 
wiio was preparing income tax re- 
ttirn that certain loans were a total 
loss and that taxpayer wanted them 
charged off on return, but agent fall- 
(‘d to claim deduction contrary to 
taxpayer's direction, taxpayer’s ex- 
eouU»rH Wi're entlilml to make claim 
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for refund, since failure to include 
deduction in the return was fully 
explained.—City Bank Farmers Trust 
Co. V. U. S., Ct.Cl., 22 F.Supp. 549. 

(2) Estate of deceased member of 
partnership, which was credited with 
member’s share of partnership prof¬ 
its earned after his death, was enti¬ 
tled to recoupment of amount er¬ 
roneously collected as estate tax, 
since such profits were taxable as 
part of gross income of member's 
estate.—Darcy v. U. S., Ct.Cl., 15 F. 
Supp. 251. 

Surety on a distiller's bond who 
has paid an assessment made against 
his principal is entitled to repay¬ 
ment when the assessment is discov¬ 
ered to be erroneous and the claim 
for refund is allowed.—Shwarz v. U. 
S., 35 Ct.Cl. 303. 

40. Alien property custodian 
U.S.—Krausz v. U. S., Ct.Cl., 14 F. 

Supp. 291, motion overruled 16 F. 

Supp. 351. 

Assignee 

Claim for refund of taxes is not 
assignable, and is not “debt” with¬ 
in subrogation laws.—Fidelity Title 
& Trust Co. V. Hemer, D.C.l^a., 34 
F.2d 350. 

Executors of estate, who received 
crealit m orphans’ court for overpay¬ 
ment of taxes, had no interest in 
claim against collector for refund of 
income taxes.—Fidelity Title & Trust 
Co. V. Heinor, supra, 

Eife tenant 

Whore state Inheritance tax was 
paid l)y executors from corpus of 
testator’s estate, and executors, to 
saf(^guard estate from loss and them¬ 
selves from surcharge, required life 
tenants to release Ilnur r(\spoclive 
interests in income equal to taxes 
and execute nonnegoiiablc notes pay¬ 
able in Installments over a period of 
years, life tenants filing income tax 
returns on (‘ash receipts and dis- 
bursomenls basis were not entitled 
to a refund of proportionate part 
of amount paid by executors on 
ground that the inhc^ritanco tax was 
on right to inherit and not on right 
to dispose, siiuje actual payment was 
made by executors, notwithstanding 
tb,e amount paid was ultimately re¬ 
paid to corpus of estate by life ten- 
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owning all of the stock of subsidiary corporations 
and operating their properties, overpaid the govern¬ 
ment and included all its subsidiaries in its return, 
the refunder should be allocated to the subsidiaries 
in proportions, respectively, which they contributed 
thereto, and the government does not have the 
right to apply the refunder on the liability of one of 
the subsidiaries against which it has the largest 
claim.^i 

Withholding agent. Under the Internal Revenue 
Code, 26 U.S.CA. § 143 (f), where there has been 
an overpayment of income tax by a withholding 
agent, any refund or credit made under the provi¬ 
sions of the Internal Revenue Code, 26 U.S.C.A. § 
322, shall be made to the withholding agent, unless 
the amount of such tax was actually withheld by 
the withholding agent. a withholding agent who 
is made liable for the tax is a taxpayer within § 


322, but where the withholding agent has actually 
withheld the amount of the tax from the primary 
taxpayer, section § 143 (f) governs and the agent 
is not entitled to a refund.^^ 

Agricultural Adjustment Act. Such persons are 
entitled to a refund, under the Agricultural Adjust¬ 
ment Act, 7 U.S.C.A. § 644, as come within the 
terms of the act.^^ The right of refund is con¬ 
fined to those persons on whom the act placed the 
burden of paying the tax^^ and who bore the bur¬ 
den of the tax;46 a person paying the tax is not 
entitled to a refund where he has passed the bur¬ 
den on to other persons.^7 Various persons have 
been held to be^^ or not to be^^ entitled to a re¬ 
fund. A person who pays the tax with money fur¬ 
nished by another person with the understanding 
that the money will not be repaid unless it is re¬ 


ants.—^Hostetter v. U. S., C.C.A.Pa. 
113 F 2d 64, certiorari denied 61 S 
Ct 448, 312 U.S. 679, 85 L.Ed. 1118. 

Stodcliolders* agrreement that re¬ 
covery on bad debt should gro to old 
stockholders did not entitle corpora¬ 
tion to refund of tax thereon.—Nott- 
Atwater Co. v. Poe, D C.Wash., 33 F. 
2d 1000, affirmed. C.C.A., 42 F,2d 
1018. 

41. 11 . 3 .—Virginia Rail Co. v. Jewett 
Bigelow & Brooks Coal Co., D.C. 
Ky., 26 F.2d 503. 

42. U.S.—Bank of America, Nat. 
Trust & Savings Ass’n v. Anglim, 
C C.A.Cal., 138 F.2d 7. 

The words “withheld by the with¬ 
holding agent” mean withhold from 
the recipient of the income.—Pauker 
V. U. S., D.C.N.Y., 23 F.Supp, 821. 

43. U.S.—Bank of America, Nat. 
Trust «& Savings Ass’n v. Anglim, 
C.C.A.Cal., 138 F.2d 7. 

Withholding agent held not taxpayer 
under pnor statute 
U.S.—Union Pac. Ry. Co. v. Bow¬ 
ers, C.CA.N.Y., 33 F.2d 102. 

44. U.S.—Fuhrman & Forster Co. v, 
C, I: R, CC.A., 114 1^.2d 863, cer¬ 
tiorari denied 61 S.Ct. 613, 312 U. 
S, 686 , 85 L.Ed. 1123. 

45. U S.—Sellmay Packing Co. v. C. 
I. R., C.C.A., 146 F.2d 707—Savan¬ 
nah Sugar Refining Corporation v. 
C. I. R, C.C.A., 121 F.2d 426—Al¬ 
bert Miller & Co. v. C. I. R, C C. 
A., 120 F.2d 789—Lindner Packing 
& Provision Co. v. C. I. R., C.C.A., 
118 P.2d 656—Alexander Smith & 
Sons Carpet Co. v. C. I. R., C.C.A., 
117 F.2d 974—Fuhrman Sc Forster 
Co. V. C. I. R., C.C.A., 114 F.2d 863, 
certiorari denied 61 S.Ct. 613, 312 
U.S. 686 , 85 L.Ed. 1123. 

“Claimant” 

Statute providing that no refund 
of processing tax shall be made of 


any amount paid by, or collected 
from, any “claimant” as tax unless 
claimant establishes that he bore 
burden of such amount uses auoted 
word as meaning one from whom tax 
has been collected.—Upchurch Pack¬ 
ing Co. V. U. S., D.C.Ga., 53 F Supp. 
791, affirmed, C.C.A., 151 F.2d 983, 
certiorari denied 66 S.Ct. 960. 

46. U.S.—Interwoven Slocking Co. v. 

U, S., O.C.A.N.J., 144 F.2d 768 —By¬ 
ars v. C. I. R., C.CA., 138 F.2d 
513—Weiss V, U. S., C.C.A Ill., 135 
F.2d 889—Colonial Milling Co. v. 
C. I R., C.C.A., 132 F.2d 506, cer¬ 
tiorari denied 63 S.Ct. 857, 318 U. 
S. 780, 87 L.Ed. 1148—E. Regens¬ 
burg & Sons V. Helvering, C C.A., 
130 F.2d 507—Savannah Sugar Re¬ 
fining Corporation v. C. I. R., C.C. 
A., 121 F.2d 426—Lindner Packing 
& Provision Co. v. C. 1. R, C.C.A., 
118 F.2d 656—Grain Belt Supply 
Co. V. C. I. R., C.C.A., 109 P.2d 490, 
certiorari denied 60 S.Ct, 1098, 310 
U.S. 648, 84 L.Ed, 1414—South¬ 

western Serum Co. v. C. I R., C.C. 
A., 108 P.2d 843, certiorari denied 
60 S.Ct. 976, 310 U.S. 628, 84 L Ed. 
1398—Colorado Serum Co. v. C. 
I. R., CC.A., 108 F.2d 843, certio¬ 
rari denied 60 S.Ct. 975, 310 U.S. 
627, 84 L.Ed. 1398—Upchurch 

Packing Co. v. U. S., D.C.Ga., 53 
F.Supp. 791, affirmed, C.C.A., 101 
F.2d 983—Lee Rubber Sc Tire Cor¬ 
poration V. U. S.. L.C.l^a., 49 F. 
Supp. 6 . 

47. U.S.—Edward J. Gay Planting Sc 
Manufacturing Co. v. C, I. R., €. 
C.A.La., 143 F.2d 452, certiorari 
denied 65 S.Ct. 122, 323 U.S. 769, 
89 L.Ed. CIS—Helvcring v. E. Re¬ 
gensburg & Sons, C.C.A., 139 F.2d 
883—Colonial Milling Co. v. C. I. 
R,, C.C.A., 132 F.2d 605, certiorari 
denied 63 S.Ct. 857, 318 U.S. 780, 87 
L.B:id. 1148—Fuhrman Sc B'^orster 
Co. V. C. I. R., C.C.A., 114 F.2d 863, 
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certiorari denied 61 S.Ct. 613, 312 
U.S. 686, 85 LEd. 1123. 

48. Assignee of taxpayer 

U.S.—Roomberg v. U. S., 40 F.Supp. 
621. 

Parent and subsidiary companies 
U.S —Interwoven Stocking Co. v. U. 

S., C.C.A.N.J.. 144 F.2d 768. 
Producer-processor 
U.S.—C. I. R. V. Webre SLeib Co., Ci 
C.A., 140 F.2d 768, modified on oth¬ 
er grounds Webre Steib Co. v. C. 
I. R., 65 S.Ct. 678, 324 U.S. 164, 
L.Ed. 819. 

Vendee of processor 

(1) A vendee of the processor who* 
pays the tax to the processor is en¬ 
titled to a refund whore the proc¬ 
essor is considered a mere agent of 
the vendee in paying the tax to the 
government.—U. S. v. Check, C.C.A. 
Tenn., 126 F.2d 1—Sailer v. C. 1. R,. 
C.C.A., 122 F.2d 430. 

(2) However, it has also been held 
that the processor is not the agent 
of the vendee, so as to entitle the 
vendee to a refund.—Albert Miller 
& Co. V. C. I. R., C.C.A., 120 IA2d 
789 —Alexander Smith <& Sons Car¬ 
pet Co. V. C. I. R., C.C.A., 117 F.2d 
974 —Zinsmaster Baking Co. v. C. I, 
R., C.C.A., 100 ir.2d 738, certiorari de¬ 
nied 60 S.Ct. 1104, 310 U.S. 653, 84 
L.Ed. 143 8— Oswald Jaeg(T Baking 
Co. V. C. 1. R„ C.C.A., 108 B\2d 375 
—F. Sc F'. Laiioralorlcs v, C. I. R., C. 
C.A., 104 Bl 2d 563. 

49. U.S.—Savannah Sugar Refining. 
Corporation v. C. I. R., C.C.A., 121 
I^.2d 426—Lindner Packing & iTo- 
vision Co. v. C. T. R., C.C.A., 138 F: 
2d 656—-Arab! Packing Co. v. 0. X. 
R., C.C.A., 109 B\2d 278, certiorari 
denied 60 S.Ct. 3093, 310 U.S. 645, 
84 L.Bld. 1412—Upchurch Packing 
Co. V. U. S., B.C.Ca., 53 F.Supp. 
791, affirmed, O.C.A., 151 B\2d 983, 
certiorari denied 66 S.Ct 960, 
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funded by the government is not entitled to a re¬ 
fan d.^^^ 

Under the Agricultural Adjustment Act, 7 U.S. 
C.A. § 617 a, authorizing the amount of processing 
taxes paid on exports to be refunded to the con¬ 
signor, the consignee is not entitled to the re- 
fund.^^ Processors-exporters are not excluded 
from the benefit of the act.52 

§ 846. Time for Filing Claim and Limitations 

A claim for a tax refund cannot be made before the 
tax has been paid, and it must be filed before the ex¬ 
piration of the time fixed by statute. 

A claim for a tax refund cannot be legally made 
until after the tax has been paid,^3 and it must be 
filed within the time limited by statute.^^ Under 
the Internal Revenue Code, 26 U.S.C.A. § 3313, and 


similar statutes, all claims for the refunding or 
crediting of any internal revenue tax alleged to 
have been erroneously or illegally assessed or col¬ 
lected, or of any penalty alleged to have been col¬ 
lected without authority, or of any sum alleged to 
have been excessive or in any manner wrongfully 
collected must, except as otherwise provided by 
law in the case of income, war-profits, excess-prof¬ 
its, estate, and gift taxes, be presented to the com¬ 
missioner within four years next after the payment 
of such tax, penalty or sum. The amount of the 
refund, in the case of taxes other than income, war- 
profits, excess-profits, estate, and gift taxes, shall 
not exceed the portion of the lax, penalty, or sum 
paid during the four years immediately preceding 
the filing of the claim, or if no claim was filed, then 
during the four years immediately preceding the 
allowance of the refund and, under the Internal 


50. U.S.—Grain Belt Supply Co. v. 

C. I. R., C.C.A., 109 P.2d 490, cer¬ 
tiorari denied GO S.Ct. 1098, 310 
U.S. 648, 84 L.Ed. 1414—-South¬ 

western Scrum Co. v. C. 1. R., C. 
C.A., 108 F2d 843, certiorari denied 
iCO S.Ct. 976, 310 U.S. 628, 84 L.Ed. 
1398—Colorado Serum Co. v. C. I. 

R, C.C.A., 108 F.2d 843, certiorari 
denied 60 S.Ct. 970. 310 U.S. 627, 
84 L.Ed. 1398. 

51. U.S.—Insular Su^^ar Roflninff 

Corp. V. C. I. R., C.C.A., 150 F.2d 
8, certiorari denied C6 S.Ct. 56. 

. 52 , US.—Wilson & Co. v. U. S., 
Ct.Cl., 30 F.Supp. 672, afllrmed 61 

S. Ct. 120, 311 U.S. 104, 85 I..Ed. 71 

—^Wn.Mon Co. of Kansas v. U. 

S., Ct.Ol., 30 F.Supp. 672, afTlrmed 
61 S.Ct. 120, 311 U.S. 104, 85 I..E<1. 
71—T. M. Sinclair Co. v. U. S., 
CLCl., 30 F.Supp. 672, aillrmod 61 
.S.Ct. 120, 311 U.S. 104, 85 L.Ed. 
“71. 

*3. U.S.—Slrlan Eamp Co. v, Man- 
niruv, aC.N.J,, 36 F.Supp. 535), re¬ 
versed on other grrouiids, C.C.A., 
123 F.2(l 776, 138 A.L.H. 1423— 
Maas i'i'. Waldst(*ln Co. v. U. S., 68 
CtCl. 613. 

Waiver of premature flUing* 

WluuH'' claim for rc'fund of over- 
paynnmt of Income taxes was dhal 
Ixifore overpayment was In fad 
mad(‘, commissiom'r ''waivtaP' ohjec- 
Uon to premature llllnpr hy deciding 
claim on its merits after overpay¬ 
ment wa,s In fa<d. made.—Centinimtal 
llllnolH Nat. .Bank Trust Co, of 
Chlca.go V. IT. S., 39 F.Supp. 620, 94 
C(.C1. 126. 

lJ.H."-«MJllon Bradley Co. v. XT. 
S., C.C.A.Mass., 146 F.2d 541—Dy- 
»art V. U. C.C.A.Mo., 95 F.thl 
652, certiorari denit'd 09 S.Ct. 67, 
305 U.S. 608, 83 B.Ed. 380, rehear¬ 
ing denied 59 H.Ct. 142, 305 U.S. 
871, 83 L.Ed. 435—Freeport Te»is 


Co. V. Bowers, C.C.A.N.Y., 77 F.2d 
288, certiorari denied 56 S.Ct. 133, 
296 U.S. 613, SO L.Ed. 435—Moses 
V. U. S., C.aA.N.T., 61 F.2d 791, 
certiorari domed 53 S.Ct. 689, 289 

U. S. 743, 77 L.Ed. 1490, and fol¬ 
lowed in, C.C.A., Gans S. S. Line 

V. U. S., 65 F.2d 1016, certiorari 
denied 54 S.Ct. 73, 290 U.S. 657, 78 
L.Ed. 569—Arthur C. Harvey Co. v. 
Malley, C.C.A.Mass., 60 F.2d 97, 
motion denied 61 F.2d 365, affirm¬ 
ed 53 S.Ct. 426, 288 U.S. 415, 77 
Xj.Ed. 866 , motion denied 53 S.Ct. 
656, 289 U.S. 704, 77 L.Ed. 1461— 
J. H. Neil Creamery Co. v. U. S., 
Ct.Cl., 53 F.2d 276—Grand Central 
laiblic Market v. U. S., D.C.Cal., 
22 F.Supp. 119, appeal dismissed, 
C.C.A., U. S. V. Grand Central Pub¬ 
lic Market, 98 P\2d 1023—Staton v. 
U. S.. IXC.Okl., 9 F.Supp. 428— 
SUiart v. Barnes, C.C.Pa., 43 F. 281 
—Baltimore Sc O. R. Co. v. U. S., 
56 Cl.Cl. 279, affirmed 43 S.Ct. 169, 
260 U.S. 565, 07 L.Ed. 406. 

33 C..T. p 360 notes 78-80. 

Amendment of claim after expira¬ 
tion of limitations period see infra 
§ 850. 

Limitations in aclion.s to recover: 
Erroneous refund see. infra § 857. 
Taxes paid sec infra § 884. 
Separate claims for refund of a 
single tax may he Hied so long as 
all the claims are filed within the 
four-year period of limitations.— 
Einson-Freeman Co. v. Corwin, T>.C, 
N.Y., 29 F.Supp. 98, revm'siHl on oth- 
(‘r grounds, C.C.A., 112 F.2(l 683, e.er- 
tlorarl denied 61 S.Ct. 75, 3U U.S. 
693, 85 t^.Ed. 449. 

55. U.S.—Washington Chih v. U. S., 

CLCL, 49 F.2a 656. 

BlgtiBOtion between. § 322 and § 3313 
“The dlstinelion between the two 
statutes of limitation, Section 322 
and Seelion 3313 126 U.S.C.A. §§ 322, 
33133 Is that the 11 rat mentimu^d to, 
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by its terms, applicable to the over¬ 
payment of income, war-profits, or ox- 
cess-profits taxes; while the latter 
section relates to internal revenue 
taxes erroneously or ill'gally assessed 
or collected, or to excessive payments 
or wrongful collections of all other 
taxes, except as otherwise provided 
by law in the matter of income, 
war-profits, excess-profits, estate and 
gift taxes. The e.ssential distinction 
is that Section 322 relates to mere 
overpayment, while Section 3313 
properly applies to erroneous or it- 
lujal cbsscssynent and collection.“—U. 
S. V. Ledercr Terminal Warehouse 
Co., C.C.A.Ohio, 139 Ii".2d 679, 681. 
Statute held applicable to tribal In¬ 
dian 

U.S.—U. S. V. Richards, D.C.OkL, 
27 P.2d 284, certiorari denied Rich¬ 
ards V. U. S., 4 9 S.Ct. 29, 278 U.S. 
630, 73 L.Ed. 548. 

Statute held inapplicable to alien 
property custodian 
U.S.—Kombst V. U. S., Ct.CL, 52 F. 
2d 1030, reversed on other grounds 
52 S.Ct. 616, 286 U.S. 424, 76 L.Ed. 
1201. 

Statute was inapplicable to legacy 

tax imposed by former statutes.—XT. 
S. V. Shipley, Pa,, 197 F. 265, 116 C.C. 
A. 627—Thatcher v. U. S., C.C.Mass., 
149 F. 902. 

Amount recoverable under prior stat¬ 
utes where installm,©nt payments 
made 

U.S.—U. S. V. Magoon, C.O.A.lIawaii, 
77 F.2d 804—Union Trust Co. of 
Rochester v. U. S„ C.C.A.N.Y., 70 
F. 2 d 629, certiorari denied U. S. 
V. Union Tru.st Co. of Roc.heator, 55 
S.Ct. 1)9, 293 U.B. 564, 79 L.Ed. 664 
—HiUs V. U. S., CLCL, 55 F.2d 
loot. 

Computation of statutory period tin¬ 
der prior statutes 

U.H.—Whltcihall Lunch Club v. U. S., 
CLCL, 9 F.Supp. 132, 
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Revenue Code, 26 U.S.C.A. § 3774 (a), a refund of 
any portion of a tax is considered erroneous if it is 
made after the period of limitation for filing claim, 
unless within such period a claim has been filed.^^ 
Taxes assessed without allowing proper deductions 
are taxes erroneously and illegally assessed within 
the general limitations statute.^*^ 

The limitation of time within which claims must 
be filed is a substantive jurisdictional requirement 
rather than a statute of limitations.^^ The com¬ 


missioner of internal revenue is without power to 
waive the statute limiting the time within which 
claims must be filed and a taxpayer by his own 
ipse dixit cannot extend the statutory period.60' 
It has been held that if claims are filed with the col¬ 
lector within the time prescribed, it is a compliance 
with the terms of the statute.®^ 

Income and profits tax, A claim for refund of 
income and profits taxes must be filed within the 
time fixed by the statute.Under the Internal 


56. U.S.—Longyear Realty Corp. v. 
Kavanag-h, D.C.Mich., 60 F.Supp. 
233. 

Credit of overpayment in respect 
of any tax would be void if refund 
would be erroneous because barred 
by limitations.—Longyear Realty 
Corp. V. Kavanagh, supra. 

57. U.S.—International Arms & 
Fuze Co. V. U. S.. Ct.Cl.. 37 F.2d 
771. 

58. U.S.—U. S. V. Chicago Golf Club, 
C.C.A.I1L, 84 F.2d 914, 106 A.L.R. 
209. 

59. U.S.—^U. S. V. Garbntt Oil Co., 
Cal., 58 sot. 320, 302 U.S. 528. 82 
L.Ed. 405—Mesta v. U. S., C C.A. 
Pa., 137 F.2d 426—Rogan v. Tay¬ 
lor, C.C.A.Cal., 136 F 2d 598—C 1. 

R. , V. Rieck, C.C.A., 104 F.2d 294, 
certiorari denied Rieck v. Helver¬ 
ing, 60 S.Ct. 138, 308 US. 602, 84 
L.Ed. 504, motion denied 60 S.Ct. 
1084, 310 U.S. 657, 84 L.Ed. 1421— 
Bryant Paper Co. v. Holden, C.C.A. 
Mich., 63 P.2d 370, rehearing de¬ 
nied 65 F.2d 1012, certiorari denied 
54 S.Ct, 49, 290 U.S. 631, 78 L.Ed. 
549—Bemis Bros. Bag Co. v. U S., 
C.C.A.MO., 60 F.2d 944, reversed on 
other grounds 53 S.Ct. 454, 289 U. 

S. 28, 77 LEd. 1011—Insuran- 

shares & General Management Co. 
V. U. S., CtCL. 38 F.Supp. 835— 
Mohawk Mining Co. v. U. S., Ct.Cl., 
26 F.Supp. 1017—McCallum v. U. 
S. CtCL, 26 F.Supp. 1014. 

60. U.S.—Wrightsman Petroleum 

Co. V. U. S., CtCL, 35 F.Supp. 86, 
certiorari denied 61 S.Ct. 1095, 313 
U.S. 578, 85 L.Ed. 1535. 

61. U.S.—U. S. V. Real Estate Sav. 
Bank, CtCL, 104 U.S. 728, 26 L. 
Ed. 908. 

33 C.J, p 360 note 81. 

62. U.S.—Helvcring v. Schine Chain 
Theatres, C.C.A., 121 F.2d 948— 
U. S. V. Krueger, C.C.A.N.J., 121 F. 
2d 842, certiorari denied 62 S.Ct. 
185, 314 U.S. 677, 86 L.Ed. 542—Ed¬ 
wards V. Malley, C.C.A.Mass., 109 
F.2d 640^—Pluntley v. Southern Or¬ 
egon Sales, C.C.A.Or., 102 F.2d 538, 
modified*on other grounds 104 F. 
2d 153—U. S. V. Bibb Mfg. Co., C. 
C.A.Ga., 73 F.2d 367—Elbee Choco¬ 
late Co. V. U. S., C.C.A.]Sr.T., 63 F. 
2d 773, rehearing denied 64 F.2d 


117—Huntley v. Standard Timber 
Co., CC.A.Or., 62 F.2d 568—Moses 
V. U. S, C.CA.NT., 61 F.2d 791, 
certiorari denied 53 S Ct 689, 289 

U. S. 743, 77 L.Ed. 1490, and fol¬ 
lowed in, C.C.A., Gans S. S. Line 

V. U. S., 65 F.2d 1016, certiorari 
denied 54 S.Ct 73, 290 U.S. 65 7, 78 
L.Ed. 569—Mann v. U. S., CtCL, 58 

.F.2d 467—Lucker v. U. S„ CtCL, 
53 F.2d 418—Sugar Land Ry. Co. 
V. U. S.. CtCl, 48 F.2d 973—Wis¬ 
consin Nat. Life Ins. Co. v. U. S., 
CtCL, 42 F.2d 316—Second Nat. 
Bank' v. U. S., Ct.Cl., 39 F.2d 759, 
supplemented 42 F.2d 344, affirmed 
51 S.Ct 186, 282 U.S. 409, 75 L.Ed. 
415—Federal Grain Co. v. U. S., D. 

C. Mo., 35 F.2d 260—Schubrmg v. 
U. S., 46 F.Supp. 1006, 97 CtCl. 
317—Johnston-Crews Co. v. U. S., 

D. C.S.a, 38 F.Supp. 544—Harvey 
Coal Corporation v. U. S., Ct.Cl., 
35 F.Supp. 756—Claire v. U. S., Ct 
CL, 34 F.Supp. 1009—Mohawk Min¬ 
ing Co. V. U. S., CtCL, 26 F.Supp. 
1017—Blue Jay Lumber Co. v. U. 

S., CtCL, 25 F.Supp. 124—Balti¬ 
more County Bank v. U. S., Ct.Cl., 
22 F.Supp. 435—Bryan v. U. S., D. 
C.OkL, 20 F.Supp. 878, affirmed. C. 
C.A., 99 F.2d 549, certiorari denied 
59 S.Ct 364, 305 U.S. 661, 83 L.Ed. 
429—Clifton Mfg. Co. v. U. S., Ct. 
CL, 19 F.Supp. 723, certiorari de¬ 
nied U. S. y. Clifton Mfg. Co., 58 
S.Ct 51, 302 U.S. 720, 82 L.Ed. 55 6 
—Detroit Trust Co. v. U. S., Ct. 
CL, 19 F.Supp. 542—Rosenstadt ,& 
Waller v. U. S., CtCL, 7 F.Supp. 
287—Jonesboro Grocer Co. v. U. S., 
66 Ct.Cl. 320, certiorari denied 50 
S.Ct 19, 280 U.S. 562, 74 L.Ed. 617 
—Hayner v. U. S., 62 Ct.Cl. 189. 

Waiver 

(3) Under the statute the time for 
filing claim may be extended by fil¬ 
ing of a waiver of limitation on as¬ 
sessments.—A. S. Kreider Co. v. U 

S., C.C.A.Pa., 117 F.2d 133, reversed 
on other grounds U. S. v. A. S. Krei¬ 
der Co., 61 S.Ct 3 007, 313 U.S. 443, 85 
L.Ed. 1447—U. S. v. Humble Oil & 
Refining Co., C.C.A.Tex., 69 P.2d 214 
—Hartford-Connecticut Trust Co. v. 
U. S., CtCL, 58 F.2d 493—Hart Glass 
Mfg. Co. V. U. S., CtCL, 48 F.2d 435, 
certiorari denied 62 S.Ct. 639, 286 
U.S. 556, 76 L.Ed. 1290—Henry Pren- 
tiss & Co. v. U. S., D.C.N.T., 46 P. 

mm 


2d 159, reversed on other grounds, 
C.G.A., 57 F.2d 676, modified U. S. 
V. Henry Prentiss & Co., 53 S Ct 283, 
288 U.S. 73, 77 LEd. 626, followed 
in, C.C.A,, Swedish Iron & Steel Cor¬ 
poration V. Edwards, 69 F.2d 103 8— 
Wood V. U. S., CtCL, 17 F.Supp. 521, 
certiorari denied U. S. v. Wood, 58’. 
S.Ct 40, 302 U.S. 719, 82 L.Ed. 556 
—Continental Baking Co. v. U. S.,. 
Ct.Cl., 11 F.Supp. 143—Minnesota 
Mutual Life Ins. Co. v. U. S., 66 Ct 
CL 481, certiorari denied 49 S.Ct 
352, 279 U.S. 856, 73 L.Ed. 998. 

(2) Taxpayer's failure to file waiv¬ 
er of limitations period for determi¬ 
nation and assessment of taxes with¬ 
in period required under statute to 
extend time for filing claim for re¬ 
fund prevented recovery of ‘alleged 
overpayment, although waiver was 
mailed in time to reach revenue of¬ 
fice in ordinary course of mail.—Ox¬ 
ford Bank v. U. S., CtCL, 44 F.2d 
253. 

(3) Taxpayer was entitled to re¬ 
cover overpayment of Income tax 
notwithstanding ho failed to file 
waiver of right to have his tax lia¬ 
bility determined within the lime 
limited after return was filed, where- 
taxpayer’s appeal to tax court, filed 
before lime fixed to file waivers, to 
redetermine tax ascertained by com¬ 
missioner tolled limitation on ulti¬ 
mate determination and collection of 
tax, and there was no limitation 
placed on effect of appeal.—Western 
Wheeled Scraper Co. v. U. S., C.C.A. 

Ill., 72 F.2d 487. 

(4) Where taxpayers, who had 
filed bonds with commission<jr for 
payment of any income taxes due,, 
timely filed petitions with tax court 
to redetermine commisslont'r's deci¬ 
sion rejecting claims barred by limi¬ 
tations, and no appeal was taken 
from lax court's decision that over¬ 
payments had been maeJe, refund be¬ 
came mandatory, and taxpayers were 
entitled to recover overpayments in 
suits begun within six years after 
tax court’s decision, since filing of 
bonds operated as waiver of Umlla- 
Lions, and tax court's decision was 
in effect a court adjudication on 
which suits could be brought within., 
fix years.—Goodenough v. U, S*» Ct. 
Jl, 19 F.Supp. 264. 
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Revenue Code, 26 U.S.C.A. § 322 (b) (1), unless a 
claim for credit or refund is filed by the taxpayer 
within three years from the time the return was 
filed by the taxpayer, or within two years from the 
time the tax was paid, no credit or refund shall be 
allowed or made after the expiration of whichever 
of such periods expires the later; and if no return 
is filed by the taxpayer, then no credit or refund 
shall be allowed or made after two years from the 
time the tax was paid, unless before the expiration 
of such period a claim therefor is filed by the tax- 
payer.63 This statute is by its terms applicable to 
the overpayment of income, war-profits, or excess- 
profits taxes and where such taxes have been 


erroneously or illegally assessed or collected, the 
four-year period of limitations prescribed by the 
Internal Revenue Code, 26 U.S.C.A. § 3313, gov- 
erns.65 The amount of the refund as affected by 
the time of the filing of the claim is regulated by 
the Internal Revenue Code, 26 U.S.C.A. § 322 b 
( 2).66 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 3801, in certain cases the statute of limitations 
is, in effect, suspended to avoid hardship on the 

taxpayer. 6 7 

Estate tax. A claim for refund of estate taxes 
must be filed within the time prescribed by stat¬ 
ute,®^ but the claim need not be delayed until the 


Decrease of invested capital "by com¬ 
missioner 

Under prior Revenue Acts, if the 
Invested capital of a taxpayer was 
decreased by the commissioner, anr’ 
such decrease was due to the fad 
that the taxpayer failed to take ade¬ 
quate deductions in previous years 
with the result that there had been 
an overpayment of income, war-prof¬ 
its, or excess-profits taxes in any 
previous year or years, then the 
amount of such overpayment was 
credited or refunded, without the 
filing of a claim therefor, not with¬ 
standing the period of limitations 
had expired.-—United Pocahontas 
deal Co. V. U. S., C.€.A.W.Va., 117 
F,2d 175—Denver Rock Drill Mfg. 
Co. v. U. S., Ct.Cl., 59 F.2d 834, cer¬ 
tiorari denied 53 S.Ct. 115, 287 U.S. 
661, 77 I-..Dd. 663—Renfrew Mfg. Co. 
V. U. S., D.C.Ma.ss., 53 F.2d 404—A. 
Schrader’s Son v. U. S., C.C.A.N.y., 
61 F.2d 1038, certiorari denied 52 S. 
Ct. 37. 284 U.S. 661, 76 I^.Fd. 560— 
Southwestern Oil & (las Co. v. XJ. 
S., C.C.A.Pa., 84 F.2d 446, certiorari 
denied 50 S.Ct. 82, 280 U.S. 001, 74 I... 
Ed. 646—Johnslon-Crows Co. v. U. S., 
D.C.S.C., 38 F.Siipp. 544—X>iodmont 
Mfg. Co. V. U. S., D.C.S.C., 15 F.Supp. 
581, afiirmcd, C.C.A., U. S. v. I'dod- 
mont Mfg. Co., 89 F.2d 896—Mc¬ 
Carthy V. Phillips, D.C.Fa., 13 F. 
Supp. 293—Texas lA Ky. Co. v. 

U. S., Ct.Cl., 3 F.Supp. 539, ecrllorari 
denied 64 aCt. 9X, 890 U.S. 672, 78 
L.Kd. 580. 

Emergoucy Railroad Transporta¬ 
tion Act of 1933, mil 11 Tying recapture 
clause of Transportation Act of 1920, 
making rt^stortal reefy>ture funds 
part of gross incomes of carrier, and 
providing that limitations on assess- 
numt, collection, or rtTund of taxes 
and liabilities of earrim’ i ixes 
previously determin'd by the final 
decision of a crotirt or of the lax 
court should not bo affected, refer¬ 
red to limitations and de<ilslons 
which had alr(«uly ijecome effective. 
—Richmond, F. & P. li. Co. v. Early, 
C,C.A.Va., 07 WM 312. 


That facts were already before 
'ommissioner by virtue of deduction 
daimod in original return and its 
lisallowance did not excuse filing of 
claim after running of statute of 
limitations, since, m absence of 
claim for refund, there is nothing on 
which commissioner may act.—U. S. 
V. Richards, C.C.A.Ohio, 79 F.2d 797, 
•ertiorari denied Richards v. U. S., 
56 S.Ct. 595, 297 U.S. 718, 80 D.Ed. 
1003. 

63. U.S.—U. S. V. Lederer Terminal 
Warehouse Co., C.C.A.Ohio, 139 F. 
2d 679—C. I. R. V. Dallas’ Estate, 

C. O.A., 110 F.2d 743—C. I. R. v. 
Rieck, C.C.A., 104 P.2d 204, cer¬ 
tiorari denied Rieck v. Holvermg, 
GO S.Ct. 138, 308 U.S. 602, 84 L.Ed. 
604, motion denied 60 S.Ct. 1084, 
310 U.S. 657, 84 L.Ed. 1421—Dong- 
year Realty Corp. v. Kavanagh, D. 
CMich., 60 F.Supp. 233—Lynch v. 
Rogan, D.C.Cal., 60 F.Supp. 356. 

Claims filed within time allowed 
U.S.—Caldwell Sugars v. U. S., Ct.Cl., 
64 F.Supp. 544—^Weber v. Kava¬ 
nagh, D.C.Mich., 62 F.Supp. 619. 
Computation of statutory period un¬ 
der prior statutes 

U.S.—American Hide & Leather Co. 
V. U. S., Ct.CL, 52 S.Ct. 154, 284 
U.S. 34 3, 76 L.Ed. 333, amended 62 
S.Ct. 207, 284 U.S. 598, 76 L.Ed. 
534, conformed to, Ct.CL, 58 F.2d 
1080—Bryan v. U. S., O.C.A.OkL, 
99 F.2d 549, c«>rtiorari dcuiied 59 S. 
Ct. 364, 305 U.S. 661, 83 L.Ed. 429 
—Mann v. U. S., <U,C1., 58 F.2d 
4 67—Taylor-Lockwood Oo. v. U. S., 
Ct'CL, 45 F.2d 284—Mann v. U, S., 
01.01, 44 F.2d 1005, certiorari d(‘- 
niod 51 S.Ot. 654, 283 U.S. 860, 75 
Ij.Ed. 1460—R. Altman & Co. v. U. 
S., Ct.Cl., 40 F,2d 781, certiorari 
denied 61 S.Ct. 36, 282 U.S. H63, 75 
Jj.l'ld. 763—Broderick v. Anderson, 

D. C.K.Y., 23 F.Supp. 488—Roson- 
sfadt Waller v, U. B., Ct.Ol., 7 
F.Supp. 287. 

U.S.—U. S. V. IrfOdtirer T(n'minal 
Warehouse Co., C,C,A.C)liio, 130 F. 
2d 670. 

@S. U.S.--Huntley v. Southern Cre- 
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gon Snles, Inc., O.C.A.Or., 102 F.2d 
538—Olsen v. U. S., D.C.Cal., 32 F. 
Supp. 276. 

66. Amount recoverable under prior 
statutes 

U.S.—Brewer v. National Life & Ac¬ 
cident Ins. Co., C.C.A.Tenn., 119 F. 
2d 313, certiorari denied National 
Life & Accident Ins. Co. v. Brew¬ 
er, 62 set. 93, 314 U.S. 624, S6 L. 
Ed. 566, rehearing denied 62 S.Ct. 
177, 314 U.S. 710, 86 L.Ed. 502— 
In re Clavton Magazines, C.C.A.N. 
Y., 77 F.2d 852—San Joaquin Light 
& Power Corporal ion v. McLaugh¬ 
lin, C.C.A.'Cal, 65 F.2d 677—West 
Penn Beneficial Ass’n v. U. S., 44 
P Supp. 575—Broderick v. Ander¬ 
son, D.C.N.Y., 23 F.Supp. 488— 

Woinburg v. U. S., Ct.Cl., 25 F. 
Supp. 83, certiorari denied Wein¬ 
berg V. U. S., 59 S.Ct. 78(5, 306 

U. S. 661, 83 T...E(1. 1058—Seiherling 

V. U. S., Ct.Cl. 22 FSupp. 397, cer¬ 
tiorari denied 69 S.Ct. 1033, 307 
U.S. 634, 83 L.Ed. 1616, rehearing 
denied 60 S.Ct. 67, 308 U.S. 632, 84 
L.Ed. 526—Harr v. U. S., D.C.Pa, 
20 F.Supp. 206. 

67. language of statutory provision 
was used in its ordinary sense and 
meaning.—Lovering v. U. S., D.C. 
Mass., 49 F.Supp. 1. 

*‘Ifcelat©d taxpayer*^ 

Where sole beneficiary of Massa¬ 
chusetts trust reported income for 
1935 and 1936, and consequently over¬ 
paid income tax, on the theory that 
the trust was a pure irusl, but after 
period of limitation had expired it 
was finally determined that the trust 
was taxaiile as a corporation, be.ne- 
fittiary was “related taxpayer” to 
trust, within the meaning of the 
provision.—liovering v. U. S., supra. 

68. U.B.—ITammond-Knowlton v. 
3 Tart ford Connoctieul Trust Co. of 
Hartford, Conn., C.C.A.Conn,, 89 F. 
2d 3 76, certiorari denied 58 B.Ct. 
27, 302 U.S. 707, 82 L.Ed. 646— 
TTnlon Trust Co. of Rochester v. 
IT. B., C.C.A.N.Y., 70 F.2d 629, cer¬ 
tiorari denhd IJ. B. v. Union Trust 
Co, of Rocheater, 6f> S.Ct. 99, 293 
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administration expenses claimed liave been incurred 
and paid.®^ Under the Internal Revenue Code, 26 
U.S.C.A. § 910, all claims for the refunding of an 
estate tax alleged to have been erroneously or ille¬ 
gally assessed or collected must be presented to the 
commissioner within three years next after the pay¬ 
ment of such tax, and the amount of the refund 
shall not exceed the portion of the tax paid during 
the three years immediately preceding the filing of 
the claim, or if no claim was filed, then during the 
three years immediately preceding the allowance of 
the refund^® The statute relates to a claim for re¬ 
fund of a tax ^'alleged to have been erroneously or 
illegally assessed or collected,” and the claim must 
be filed ‘‘after the payment of such tax,” that is, 
within three years after payment of a tax which 
according to the claim was erroneously or illegally 
collected^i However, it has been held that a claim 
for the refund of an estate tax erroneously or ille¬ 
gally assessed is governed by the general statute, 26 
U.S.C.A. § 3313, providing for a four- 3 ^ear limita¬ 
tion rather than by the three-year limitation.72 

A voluntary payment by the taxpayer made after 
the expiration of the time for filing a claim for re¬ 
fund and at a time when a suit for the recovery of 
any portion of the estate taxes already paid would 
have been barred will not extend the time for filing 
a claim for a refund.73 


Gift tax. In the case of gift taxes the Internal 
Revenue Code, 26 U.S.C.A. § 1027 b (1), provides 
that no credit or refund shall be allowed or made 
after three years from the time the tax was paid^ 
unless before the expiration of such period a claim 
therefor is filed by the taxpayer.74 This statute is 
applicable only in case of overpayment and where 
the claim is for the refund of a gift tax erroneously 
or illegally assessed, the four-year limitations im¬ 
posed by the Internal Revenue Code, 26 U.S.C.A. 
§ 3313, controls.7® 

The amount of the credit or refund is controlled 
by the Internal Revenue Code, 26 U.S.C.A. § 1027 
b (2), which provides that the amount shall not 
exceed the portion of the tax paid during the three 
years immediately preceding the filing of the claim, 
or if no claim was filed, then during the three years 
immediately preceding the allowance of the credit 
or refund.7S 

§ 847. Grounds for Refund 

Taxes may be refunded on such grounds as are pre¬ 
scribed by statute. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
3770 (a) (1), and similar statutes, except as other¬ 
wise provided by law in the case of income, war- 
profits, excess-profits, estate, and gift taxes, the 
commissioner of internal revenue subject to regula¬ 


rs. 564, 79 L.Ed. 664--Ordway v. 
U. S., C.C.A.N.Y., 37 P.2d 19. 
Retroactive provision for refund 
of portion of estate tax, when cov¬ 
ering property on which estate tax 
had been paid within five years pre¬ 
ceding, authorized redetermination 
of tax and refund of excess without 
regard to limitation of time within 
which commissioner could make re¬ 
fund without claim, or lime within 
which claims for refund could be 
filed under another statute.—Siegel 
V. U. S., Ct.CL, 18 P.Supp. 771. 

69. U.S.—Bourne v. U. S., Ct.CL, 2 
F.Supp. 228. 

70. U.S.—Rosenman v. U. S., Ct.CL, 
65 S.Ct, 536, 323 U.S. 658, 89 L.Ed. 

535. 

Claim filed witliin time 
U.S.—Hoyt V. U. S., Ct.CL, 21 E. 
Supp. 353. 

Amount recoverable under prior stat¬ 
utes where installment payments 
made 

U.S.—Tait V. Safe Deposit & Trust 
Co. of Baltimore, C.C.A.Md., 78 P. 
2d 534—U. S. V. Magoon, C.C.A. 
Hawaii, 77 P 2d 804—Union Trust 
Co. of Rochester v. tj. S., C.C.A.N. 
Y., 70 P.2d 629, certiorari denied 
U. S. V. Union Trust Co. of 
Rochester, 65 S.Ct. 99, 293 U.S. 
664, 79 D.Ed. 664—U. S. v, Clarke, i 


C.C.A.Pa., 69 P.2d 748, 94 A.L.R. 
975, certiorari denied 55 S.Ct. 75, 
293 U.S. 564, 79 L.Ed. 664—Hills 
V. U. S., Ct.CL, 50 F.2d 302—Braun 
V. U. S., 46 P.Supp. 993, 98 Ct.CL 
176—Safe Deposit & Trust Co. of 
Baltimore v. U. S., Ct.CL, 9 P. 
Supp. 606, motion overruled 10 P. 
Supp. 1023—Braun v. U. S., Ct.CL, 
8 P.Supp. 860, certiorari denied 55 
S.Ct. 919, 295 U.S. 760, 79 L.Ed. 
1702—Haebler v. U. S., Ct.CL, 8 
P.Supp. 855—Hills V. U. S., Ct.CL, 
8 P.Supp. 849. 

71. U.S.—Rosenman v. U. S., Ct.CL, 

65 S.Ct. 536, 323 U.S. 658, 89 L.Ed. 
535. 

What constitutes payment of tax 
Claim for refund of lax did not 
arise until deficiency was assessed 
by commissioner, although execu¬ 
tors, to avoid penalties and inter¬ 
est, had previously remitted to col¬ 
lector estimated amount of tax 
which was placed in suspense ac¬ 
count to credit of estate, and “pay¬ 
ment of tax," so as to start running 
of three-year statute of limitations 
against claim for refund, did not oc¬ 
cur until funds in suspense account 
were applied in partial satisfaction 
of deficiency assessment and balance 
thereof was paid by executors; and 
remittance to collector of estimated 
amount of tax In advance of assess¬ 
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ment thereof cannot be treated as 
payment of tax.—Rosenman v. U. S., 
supra. 

72. U.S.—In re Tindle’s Estate, D.C. 
Pa., 59 P.Supp. 667, affirmed, C.C. 
A., Pennsylvania Co. for Insurance 
on Lives and Oran ting Annuities 
V. U. S., 152 P.2d 757. 

73. U.S.—McCallum v. U. S., Ct.CL, 
26 P.Supp. 1014. 

74. U.S.—Plavcmeycr v. U. S., Ct. 
CL, 59 P.Supp. 537, certiorari de¬ 
nied U. S. V. Havomeycr, 6 (5 S.Ct. 
138 and Havomoyor v. XT. S., 66 
S.Ct. 139. 

75. Retroactive assessment 

Claim for refund of gift taxes paid 
pursuant to doihfiency asscssnnmt, 
based on now departmental n'gula- 
lion which was retroactively aj)pli(‘d 
and which was claimed to be iUc^gal, 
was for a tat “erroneously or illegal¬ 
ly assessed" within four-ytair stat¬ 
ute, and not for ‘"overpayment of 
tax" within three-year statute of 
limitations.—Godfrey v. tJ. B„ D.C. 
N.Y., 61 P.Supp. 240. 

76. U.S.—IXavemoyer v, U. S., Ct. 
CL, 69 P.Supp. 637, certiorari de¬ 
nied U. S. V. Havemeyor, 66 S.Ct 
138 and Havomeycr v. U, S., 66 
act. 139. 
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tions prescribed by the secretary of the treasury, 
is authorized to remit, refund, and pay back all 
taxes erroneously or illegally assessed or collected, 
all penalties collected without authority, and all 
taxes that appear to be unjustly assessed or ex¬ 
cessive in amount, or in any manner wrongfully 
collected.'^'^ Ignorance of the taxpayer of his right 
to elect between filing joint and separate returns 
does not bring him, as a matter of right, within the 
provisions of the general refunding statute.'^s 

Income and profits tax. Under the Internal Rev¬ 
enue Code, 26 U.S.C.A. § 322 (a), and similar stat¬ 
utes, where there has been an overpayment of any 
income tax, the amount of such overpayment shall 
be credited against any income, war-profits, or ex¬ 
cess-profits tax, or installment thereof, and any 
balance shall be refunded immediately to the tax¬ 
payer.The right of the taxpayer to receive a re¬ 
turn of the excess paid by him does not depend on 
whether the corporation from which he received 
the amount with which to pay the tax was permit¬ 
ted to take a deduction from gross income there¬ 
for as an ordinary and necessary expense;^® and 
an officer of a corporation is not entitled to a re¬ 
fund of income tax on the ground that the exces¬ 
sive bonuses on which he paid the tax were returned 
to the corporation pursuant to a voluntary settle¬ 


ment with the stockholders.^^ 

Assessment or payment after ho/r of limitations. 
Under the Internal Revenue Code, 26 U.S.C.A. § 
3770 (a) (2), and similar statutes, any tax, or any 
interest, penalty, additional amount, or addition to 
such tax, assessed or paid after the expiration of 
the period of limitation properly applicable there¬ 
to shall be considered an overpayment and shall be 
credited or refunded to the taxpayer if claim there¬ 
for is filed within the period of limitation for fil¬ 
ing such claim.ss The statute is inapplicable where 
the tax, penalty, or interest, paid after the expira¬ 
tion of the period of limitations, was the subject 
of a compromise agreement and where the orig¬ 
inal returns do not correctly reflect the taxpayer’s 
income, additional taxes, paid by the taxpayer on 
the basis of corrected returns after the expiration 
of the period of limitations, within which such ad¬ 
ditional taxes could have been assessed, are not 
overpayments within the act.^^ 

§ 848. Claim for Refund 

A claim for a refund of taxes must be filed before 
the commissioner of internal revenue may be authorized 
to make such a refund. 

A claim for a refund has reference to a demand 
on the commissioner of internal revenue for the 


77. U.S.-—C. I. 11. Y. Dallas' Estate, 
C.C.A., 110 F.2d 743—Edison Elec¬ 
tric Ilium. Co. V. a. S., 38 Ct.Cl. 
208. 

33 C.J. p 361 note 96. 

(Irouncla for action to recover taxes 
paid ace infra §§ 861-805. 

''Taxes of (‘Very kind and d(Ascrip¬ 
tion col](icl(‘(l by the United Statijs 
p;ov(‘rnm(‘nl or its aK'enei(‘..s without 
authority of law are r(d!undablo to 
the parly paying- tln^ sanuj to the ex¬ 
tent that th(‘y w(‘re d(‘priV(‘d of 
their property hy .such paymtmts."— 
Uamsay Bros. Hloians Co. v. U. 
D.C.Kan., 40 F.^upp. 499, 600. 

73. U.S.—U. B. V. I^etLlgrow, O.C.A. 

Cal., 81 F.2d 666—Butlolph v. C. 
I. R., C.C.A., 29 F.2d 696. 

79. U.S.—-Mann v. U, B„ dt.Cl., 44 
F.2d 1.005, certiorari chmit'd 51 S. 
Ct 054, 283 U.S. 860, 75 B.Ed. 
14G0-»-Uunnlngham v. U. B., CLCL, 
26 F.Supp. 470. 

Statute doe® not dedna time at 
whioli set-off® are to Tb© allowed or 
pr(‘Hcrlbe that taxes, onforc(‘al>l(‘ at 
lime that <;lalm for r(‘rund was died 
but barred when action to recover 
overpayment was broiJKid, are kept 
alive for x)uri)0S{5S of «(‘t*off.—«Byetb 
V. iroey, O.C.A.N.Y., 112 F.2a 4, 130 
A.L.lt 830. 

SO. U.H,*-Curmingbam v. U. S., Ot, 
01, 26 F.Bupp. 470, 

81 . U.S,—anmu v. Smith, c.aA. 


Ind., 101 F.2d 348, certiorari de¬ 
nied 60 S.Ct. 73, 308 U.S. 561, 84 
L.Ed. 471—Onflln v. U. S., C.C.A. 
Ind., 101 F.2d 348, certiorari dcni(‘d 
GO S.Ct. 73, 308 U.S. 561, 84 L.Ed. 
471. 

82. U.S.—Dycth v. Hooy, C C.A.N.Y., 

112 F.2d 4, 130 A.U.R. 830—Craw¬ 
ford V. lloinor, D.C.Pa., 23 F.Supp. 
240—Smith v. U. S., D.C.lta., 22 F. 
Supp. 1011—nr(‘W(‘rton v. U. S., Gt. 
01., 9 F.Supp. 503. 

Colleetlon after bar of limitations as 
ground for action to recover .sec 
infra § 865. 

What constitutes ‘‘tax*” 

Any payment in dlscsharge of oh- 
ligallon under ]>ond for payment of 
lax as Pnally adjadlcat(‘d is not pay¬ 
ment of tax.—MeOanghn v, Philadel- 
pbla Ilargo Co., D.C.Pa., 44 F.2d 665. 
Subsidiary corporation 

Statute was inappll<‘able to taxes 
admittedly due from subsidiary cor¬ 
poration promising to pay thcni and 
rtimltting necessary funds, although 
assessed against parent corporation. 
—Mahoning Inv. Co. v. U. a, Ct.Cl., 
3 F.Supp. 622, certiorari denied 54 
S.Ct. 526, 291 U.S. 676, 78 U.Ed. 1004, 
and Rochester Sc lUttsburgh Coal & 
Iron Co. V. U. S„ 54 S.Ct. 627, 291 
U.S. 676. 78 UVm. 1064. 

Oolleotiou stayed by claim iu abate¬ 
ment under prior etatute® 
U.B."»-»“Graiiam v. Uoodccll, Cal, 61 
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S.Ct 186, 282 U.S. 409, 75 L.Ed. 
415—Oak Worsted Mills v. U. S., 
CtCL, 51 set 186, 282 U.S. 409. 
75 L.Ed. 415—Taft Woolen Co. v. 
U. S., CtCl,, 51 S.Ct. 186, 282 U.S. 
409, 76 L.Ed. 415—Second Nat 

Bank of Saginaw, Mich. v. U. S., 
CtCl., 61 S.Ct 186, 282 U.S. 409, 75 
Ij.Ed. 416—Boston Pressed Metal 
Co. V. U. S., CtCl., 61 S.Ct 18G, 
282 U.S. 409, 75 L.Ed. 416—Wright 
Sr. Taylor v. Lucas, Ky., 61 S.Ct 
186, 282 U.S. 409, 75 L.Ed. 415— 
Ea.stern Equities Corporation v. 
U. S., Mass., 51 S.Ct 186, 282 U.S. 
409, 75 L.Ed. 415—Daniel Reeves, 
Inc. V. Anderson, N.Y., 51 S.Ct 186, 
282 U.S. 409, 75 L.Ed. 415—Rout- 
zalm V. Petroleum Iron Works Co. 
of Ohio, C.C.A.Ohio, 56 F.2cl 938— 
I. Lanski S& Sons Scrap Iron Co. v. 

U. S., CtCL, 46 l<\2d 834—Varsity 
Und(n'W(‘ar Co. v. U. S., Ct.Cl., 46 
F.2d 832—Mag (‘0 v. U. S., Ct.Cl., 
37 F.2d 763, atllrmc'd 51 S.Ct 105, 

, 282 U.S. 432, 75 L.Ed. 442—Jones 
’ Mm’cantilo Co. v. IT. S., CtOl., 8 
F.Supp. 700—MacAndrews & 

Forbids Co. V. U. S., Ct.Cl., 6 P. 
Supp. 783—Suisman Sc Blumenthal 

V. Eaton, D.C.Conn., 4 F.Supp. 763, 
anirmod, O.C.A., 74 F.2d 710. 

83. U.S,—Ilord V. U. S., Ct.Cl., 69 
F.2a 126. 

84. U.S.—lloruff V. U. S„ CtCl., 9 
XLBupp. 1016. 
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refund of a specific amount of taxes which has 
been paid.^5 The purpose of such claim is to put 
the government on notice that the taxpayer claims 
that his taxes have been erroneously assessed, and 
that he demands a return of the amount thereof,^® 
and to give the commissioner jurisdiction over the 
mattenS7 A claim for refund is not a pleading 
and analogies borrowed from the forms and meth^ 
ods of a lawsuit will be applied to this administra¬ 
tive remedy in due subordination to differences of 
end and aim, t)ut they may have their place of 
influence, which may turn out to be controlling, if 
such differences of end and aim are obscure or 
indecisive.90 

Before a refund of taxes may be made by the 
commissioner, a claim for refund must be filed,^^ 
except to the extent that the statutes may give the 
commissioner power to refund overpayments with¬ 
out the filing of a claim therefor.92 A claim for 
refund is considered necessary in order that the 
government may know what revenue it will have 


available to meet its obligations.^^ The filing of 
the claim, as required by statute, cannot be waived 
by the commissioner of internal revenue.^^ A claim 
for refund is not required, however, by the owner 
of property where his property is wrongfully taken 
by the government and applied to the payment of 
taxes of another person.^^ 

Place of filing, A claim for refund should be 
sent to the bureau of internal revenue at Washing¬ 
ton, D. C, or at least to the collector of internal 
revenue of the district in which the taxpayer has 
filed his return and paid his tax.96 

§ 849. - Form, Requisites, and Sufficiency 

Claims for tax refunds must conform strictly to statu¬ 
tory requirements and the commissioner of internal rev¬ 
enue may insist on a literal compliance with the statutes 
and treasury regulations. 

Claims for tax refunds must conform strictly to 
the requirements of congress,^*^ and the commis¬ 
sioner of internal revenue has a right to insist on 


85. U.S.—Stimpson Computing- Scale 
Co. V. Lucas, D.C.Ky., 39 F.2d 473. 
•Claim for credit is directed pri¬ 
marily to year of overpayment and 
protects claimant's rights respecting 
limitation statute for such year.— 
Ralston Purina Co. v. U. S., CtCl., 
58 F.2d 1065, certiorari denied 53 S. 
Ct. 594, 289 tr.S. 732, 77 L.Ed. 1481. 

86. U.S.—^Wrightsman Petroleum 
Co. V. U. S., Ct.Cl., 35 P.Supp. 86, 
certiorari denied 61 S.Ct. 1095, 313 
U.S. 578. 85 L.Ed. 1535. 

87. U.S.—Factors & Finance Co. v. 
U. S., 66 F.2d 902, 73 Ct.Cl. 707, 
affirmed 53 S.Ct. 287, 288 U.S. 89, 
77 L.Ed. 633. 

88. U.S.—Bemis Bros. Bag Co. v. 

U. S., Mo., 53 S.Ct. 454, 289 U.S. 
28, 77 L.Ed. 1011. 

89. U. S.—U. S. V. Garbutt Oil Co., 
Cal., ,58 S.Ct. 320, 302 U.S. 528, 82 
L.Ed. 405—Bemis Bros. Bag Co. 

V. U. S., Mo., 53 S.Ct. 454, 289 U.S. 
28, 77 L.Ed. 1011—U. S. v. Mem¬ 
phis Cptton Oil Co., Ct.Cl., 53 S. 
Ct. 278, 288 U.S. 62, 77 L Ed. 619— 
Weihman v. U. S., B.C.Pa., 4 F. 
Supp. 155. 

90. U.S.—Bemis Bros. Bag Co. v. 
U. S., Mo., 53 S.Ct. 464, 289 U.S. 
28, 77 L.Ed. 1011—U. S. v. Rich¬ 
ards, C.C.A.Ohio, 79 F.2d 797, cer¬ 
tiorari denied Richards v. U. S., 66 
S.Ct 595, 297 U.S. 718, 80 L.Ed. 
1003. 

91. U.S.—Milton Bradley Co. v. U. 

S., C.C.A.Mass., 146 F.2d 541— 
ICales V. U. S., C.aA.Mich„ 1X6 
F.2d 497, affirmed U. S. v. Kales, 
62 S.Ct 214, 314 U.S. 186, 86 L.Ed. 
132—^Mutual Trust Life Ins. Co. v. 
U.S., CtCl., 46 F.2d 288—Longyear 


Realty Corp. v. Kavanagh, D.C. 
Mich., 60 F.Supp. 233. 

Claim for refund as condition prece¬ 
dent to suit for recovery of taxes 
paid see infra § 867. 

Allowance of interest 

Under Revenue Act of 1921 § 1324 
'(a), 42 U.S.St at L. p 316, claim 
for refund of taxes must be filed as 
condition precedent to allowance of 
interest on refund.—^Anderson v. U. 

S., CtCl., 6 P.Supp. 851. 

■Whether law required taxpayer to 
file second return was immaterial 
with respect to time for refund, 
where taxpayer did not file second 
return.—Taylor-Lockwood Co. v. U. 

S., CtCl., 48 P.2d 456. 

Refund of taxes under Agricultural 
Adjustment Act 

U.S.—Bethlehem Baking Co. v. U. S., 
C.C.A.Pa., 129 P.2d 490. 

92. U.S.—J. H. Williams & Co. v. 

U. S., D.C.N-.Y., 46 F.2d 155—Fox 

V. Edwards, C.C.A.N.Y., 287 F. 669. 
Decrease of invested capital by com¬ 
missioner 

Under prior revenue acts, a re¬ 
fund of an overpayment of income 
and excess-profits taxes was allowed 
without the filing of a claim where 
the invested capital of the taxpayer 
was decreased by the commissioner 
on account of the taxpayer's failure 
to take adequate deductions in pre¬ 
vious years.—^United Pocahontas 
Coal Co. V. U. S., C.C.A.W.Va., 117 
P.2d 175—First Nat. Bank v. U. S,, 

C. C.A.Mo., 66 P.2d 536, certiorari de¬ 
nied 54 S.Ct. 69, 290 U.S. 652, 78 L. 
Ed. 666—Renfrew Mfg. Co. v. U. S., 

D. C.Mass., 63 F.2d 404--Crossett 
Timber Co. v. U. S., D.C.Or., 38 F.2d 

IHRA 


814—McCarthy v. Phillips, D.C.Pa., 
13 FSupp. 293. 

93. U.S.—Wrightsman Petroleum 

Co. V. U. S., Ct.Cl., 36 F.Supp. 86, 
certiorari denied G1 S.Ct. 1096, 313 
U.S. 578, 86 L.Ed. 1535. 

94. U.S.—Jewett & Co. v. U. S., D.C. 
N.Y., 19 F.Supp. 363. 

Laches cannot be imputed to gov¬ 
ernment because of alleged waiver 
of filing of claim by commissioner. 
—Jewett & Co. V. U. S., supra. 

95. U.S.—Kirkcndall v. U. S., Ct.Cl., 
31 F.Supp. 766. 

90. U.S.—Worden & Co., Tnc., v. U. 

S., Ct.Cl.. 22 F.Supp. 418. 

Failure of collector to preserve or 
forward claim 

Claims for refund of income taxcjs 
which would be good if filed with, 
and accepted by, the commissioner 
are good if filed with, and accepted 
by, the collector, although the col¬ 
lector is negligent in preserving 
them or forwarding th(‘m to the 
commissioner or advising the com¬ 
missioner of their contents.—Night 
Hawk Leasing Co. v. U. S., Ct.Cl.. 18 
F.Supp. 938. 

Auditors and field agents of bu¬ 
reau of internal revenue arc not 
proper authorities to whom claims 
may be presented.—International 
Arms Fuze Co. v. U. S., Ct.Cl., 37 
F.2d 771. 

97. U.S—Rosenman v. U. S., CtCL, 
66 S.Ct. 630, 823 U.S. 668, 89 hMd. 
635—B. F. Goodrich Co, v. U. S„ 
D.C.CaL, 48 lASupp. 453, affirmed,, 
C.C.A., 136 F.2d 460, aiUrmesd 64 S* 
Ct. 471, 321 U.S. 120, 88 L.Ed. 602, 
rehearing denied 64 S.Ct. 614, 321 
U.S. 803. 88 L.Ed. 1089. 
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a strict compliance with the statutes^^ and the reg- 
ulations^^ relating to claims for refunds. The claim 
for refund ordinarily should contain, particularly 
where the statute or regulations require it, a state¬ 
ment of the grounds or basis for the refund,^ at 
least, as considered infra § 869, where it is desired 
that the claim shall also serve as a basis for a 
subsequent action to recover the taxes paid. Where, 
however, the statute merely requires a claim for 
refund to be filed within a specified time without 
requiring a statement in the claim of the facts or 
theory on which the claim is based, a general claim, 
timely filed, gives the commissioner jurisdiction 
over the matter, and the commissioner may allow 
such a claim on any facts of which he may have 


§ 849 

knowledge, or which he himself may obtain,^ or he 
may^ in his discretion, reject the claim.^ 

In considering the sufficiency of a claim, proper 
consideration should be given to its spirit and pur¬ 
pose and the surrounding facts and circumstances 
in the light of the statute and it is proper to 
consider how the taxpayer and the commissioner 
construed it.® The document relied on to consti¬ 
tute an informal claim must, at least, contain a 
statement that is sufficient, in order to be regarded 
as an assertion by the taxpayer that he believes 
that the tax has been overpaid.® A claim can only 
be effective insofar as it asserts a then existing 
right,7 but use of the future tense in stating a claim 
for refund may, with due regard to the circum- 
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Sufficiency of claim as condition 
precedent to action for recovery 
of taxes paid see infra § 869. 
Statute providing- for refund of ex¬ 
cise tax overpayments does not re¬ 
quire taxpayer to set forth in claim 
for refund that tax was not included 
in price of article.—Sholwell Mfg. 
Co. V, Harrison, D.C.Ill., 27 I^^.Supp. 
422. 

98. U.S.—Solomon v. U. S.. D.C.N. 
Y., 49 F.2d C38, affirmed. C.C.A., 57 
P.2d 150— Stauffer Eshleman & Co. 

V. U. S., 06 Ct.Cl. 277. 

D.C.—U. S. ex rol. Endicolt v. Mel¬ 
lon, 39 F.2d 505, 69 App.D.C. 255. 
certiorari denied 51 S.Ct. 28, 2S2 

U. S. 849, 75 L.Ed. 753. 

99. U.S.—Solomon v. U. S., D.C.N. 
Y., dO F.2d 638, affirmed, C.C.A., 57 
F.2d 150. 

Couits should not unduly lielp dis¬ 
obedient refund claimants to evade 
treasury reCTlalions.—-Angolus Mill¬ 
ing Cau V. 0. 1. It., 05 S.Ct. 1162, 325 
U.S. 293, H9 3..Kd. 1610. rehearing de¬ 
nied 65 S.Cl. 1562, 325 U.S. 895, 89 
L.Ed. 2006. 

1- U.S."™”DaH<;omb v. McCuen, C.C.A. 

VI. , 73 F.2d 417, certiorari denied 
Cluuuller v. McCuen, 55 S.Ct 649, 
205 U.S. 737, 70 L.Ed. 1085—Das- 
coml) V. Kennedy, O.C.A.Vt., 73 F. 
2d 417, certiorari dtuiied Chandler 

V. Kennedy, 55 S.CL 640, 295 U.S. 

737, 70 L.Ed. 1685—IX. 11, Ilornfcclt 
& Sons V. Andor.«4on, C.C.A.N.Y., 60 
It 2d & Gmlmmi Co. v. 

U. S., Ct.CL, 50 F.2d 274—Wausau 
Sulphate Fibre Co. v. U. S., OtCL, 
4 9 F.2d 665-~Solomon v. U. S., TXO. 
N.Y., 40 F.2d 638, affirmed, C.C.A., 
57 F,2d 150—J. H. WiUlaiuH & Co. 

V. U. S., D.aN.Y., 46 F,2d 155-- 

Jewel Tea Co. v. U. S., U.C.N.Y., 
16 F.Supp. 66, aOlrmed, C.aA., 90 
F.2d 451, 112 lS2«-McKe«- 

fton & Robbins v. XWwards, D.C. 
N.Y„ 14 F.Supp, 109, affirmed, C. 
C.A., 102 F.2d 905. certiorari denied 
60 S.Ct 93^—Elicln Nat, Watch Co, 
V, U. S., CtOL, IS F.Supp. 428— 


Staton V. U. S., D.COkl., 9 F.Supp. ' 
42S~Anderson v. U. S., CtCL, 6 
F.Supp. 851. 

Any timely claim showing inten¬ 
tion to ask refund of taxes allegedly 
overpaid and the grounds therefor 
is sufficient—Kales v. U. S., C.C.A. 
Mich., 115 P.2d 497, affirmed 62 S.Ct 
214, 314 U.S. 186, 86 L.Ed. 132. 
Statement in brief 

Statement in claim that reasons 
for claim were set out in taxpayer's I 
brief on file in commissioner's office, I 
was mere conclusion and not “state¬ 
ment of facts."—Wright & Graham 
Co. V. U. S., CtCl., 50 P.2d 274. 
Subject to completion 

Written document constituting de¬ 
mand for return of overpayment of 
income lax on a proper ground, when 
ac^iopted a,s such by the collector, is 
sufficient to constitute an informal 
claim for refund, subject to comple¬ 
tion and perfection at a later date 
If not previously acted on by the 
COmmissioiKU’.—Night XIawk Lea.sing 
Co. V. U. S., CtCl., 18 XtSupp. 938. 

Taxpayer must call attention to 
each ground or basis of recovery 
which ho (ii'sircH commissioner to 
consider in dctiu'mining whether ho 
is on I i tied to refund.-—S tut 2 ; Motor 
Car Co. of America v. U. S., D.C.Ind., 
17 F.Supp. 742. 

Where commissioner is apprised 
of all material facts it i,s ImmaUurlal 
that the theory on whltjh relief is 
asked i.s not sot out or that the 
wrong theory is act out—Wundorlo 
V. McCaughn, D.C.Pa., 38 F.2a 258. 

2 . U.H.—U. S, V. Humble Oil & Re¬ 

fining Co., C.C.A.Tex., 69 F.2a 214, 
217—Memphis Cotton Oil Co. v. U. 
S., Ct.tn., 59 F.2a 276, affirmed 63 
S.Ct 278, 288 U.S. 62, 77 L.Ed, 619 
- -Factors' Finance C!o, v, U. S., 
CtCh, 66 F,2d 902, affirmed 68 S, 
Ct 287, 288 U.a 89, 77 li.Ed. 633. 
Notice fairly advising commission¬ 
er of nature of claimi wXilch tht‘ 
commli^nionor could reject bocauEc 
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too general or because it did not 
comply with formal requirements of 
the statute and regulations may 
nevertheless be treated as a claim 
where formal defects and lack of 
specificity have been remedied by 
amendment filed after the lapse of 
the statutory period, especially where 
such a claim has not misled the com¬ 
missioner and he has accepted and 
treated it as such.—XT. S. v. Kales, 
Mich., 62 S.Ct 214, 314 U.S. 186, 86 
L.Ed. 132. 

Claim need not be in any particular 
form 

U.S.—Dysart v. U. S., D.C.Mo., 17 P. 
Supp. 924, affirmed, C.G.A., 95 P.2d' 
652, certiorari denied 59 S.Ct. 67, 
305 U.S. 608, 83 L.Ed. 386, re¬ 
hearing (Icniocl 69 S.Ct 142, 305 U. 
S. 671, 83 L.Ed. 435. 

Irregularity in matter of form will 
not defeat valid claim.—Wayne v. U. 
S., 26 CtCl. 274. 

Tochuical attitude should not be 
assumed in construing claims for re¬ 
funds.—I") ixon V. U. S., D.C.Wyo., 
F.Supp. 620. 

Practice followed by internal reve¬ 
nue bureau should be given weight, 
in determining whether defective 
claim gives commissioner jurisdic¬ 
tion beyond limitation period.—Lan¬ 
caster Cotton Mills V. U. S., CtCL, 69 
F.2d 270, 

3. D.O.—U. S. ex rel. Endicott v. 
Mellon, 39 F.2d 505, 59 App.DC, 
255, certiorari denied 51 S.Ct 28, 
282 U.S. 849, 75 Ij.Ed. 753. 

4. U.S.—Kales v. U. S„ C.C.A.Mich., 
115 F.2d 497, affirmed U. S. v. 
Kales, 62 S.Ct 214, 314 U.S. 186, 
86 L.Ed. 132. 

5. U.S.—Neilson v. Harrison, C.C.A. 
m., 131 F.2d 205. 

8. U.S.—Newport Industries v* U. 
B., Ot.CL, 60 F.Supp. 2»9. 

7« U.S.—Rogan v. Taylor, C.C.A. 
Cat, 136 F.2d 598—Ordway v. U. 
C.C.A.N.Y., 37 F.2d 18* 
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stances of making it, be taken as an assertion of a 
present right.^ 

A taxpayer may state as many grounds for re¬ 
fund as be wishes, regardless of consistency, provid¬ 
ed facts are disclosed on which the commissioner 
may act.® Where the taxpayer, through no fault of 
his own, does not know which of two or more in¬ 
consistent grounds for refund he may succeed in 


proving, he may state them in the alternative so that 
the commissioner, in considering the grounds, will 
not be without knowledge as to the facts on which 
the taxpayer relies.^® 

Under the foregoing rules various claims have 
been held sufficient^! and insufficient.!^ A letter 
sent to the commissioner may, depending on its 
contents, amount to a claim,!® but a letter will not 


S. U.S.~TJ. S. V. Kales, Mich, 62 S 
Ct. 214, 314 U.S. 186, 86 L.Ed. 13^ 
—^Neilson v. Harrison, C.C.A.I11 
131 P.2d 205. 

Statement that, on happeiaing* of 
conting*ency, claim will Tbe prosecnt 
ed is not inconsistent with present 
assertion of it, but it is appropriate, 
if not necessary, phraseology for 
present assertion of alternative 
claim with respect to which taxpay¬ 
er, in his presentation of informal 
tax refund claim, should be in no 
less favorable position than plain¬ 
tiff in an action at law who is per¬ 
mitted to plead his cause of action 
in the alternative.—U. S. v. Kales, 
Mich., 62 S.Ct. 214, 314 U.S. 186, 86 
L.Ed. 132. 

9. U.S.—Kales v. U. S., C.C.A.Mich., 
115 F.2d 497, affirmed U. S. v. 
Kales, 62 S.Ct. 214, 314 U.S. 186, 
86 L.Ed. 132. 

10. U.S.—Kales v. U. S., supra. 

11. U.S.—Bemis Bros. Bag Co. v. U. 
S., Mo., S3 S.Ct. 454, 289 U.S. 28, 
77 L.Ed. 1011—Sage v. U. S., Ct. 
CL, 39 S.Ct. 415, 250 U.S. 33, 63 
L.Ed. 828—F. W. Woolworth Co. v. 
U. S., C.C.A.N.Y., 91 F.2d 973, cer¬ 
tiorari denied 58 S.Ct. 479, 302 U. 
S. 768, 82 L.Ed. 597, and U. S. v. 
F. W. Woolworth Co., 58 S.Ct. 481, 
302 U.S. 768, 82 L.Ed. 597—Equi¬ 
table Life Assur. Soc. of U. S. v. 
Bowers, C.C.A.N.Y., 87 F 2d 687— 
U. S. V. Humble Oil & Refining Co , 
C.C.A.Tex, 69 P.2d 214—Memphis 
Cotton Oil Co. V. U. S., Ct.CL, 59 
F.2d 276, affirmed U. S. v. Memphis 
Cotton Oil Co., 53 S.Ct. 278, 288 U. 
S. 62, 77 LEd. 619—McKesson & 
Robbins V. Edwards, C.C.A.N.Y., 57 
F.2d 147—Electric Storage Battery 
Co. V. McCaughn, D.C.Pa., 54 F.2d 
814, affirmed, C.C.A., McCaughn v. 
Electric Storage Battery Co., 63 F. 
2d 715—McKenney v. U. S., Ct.CL, 
52 F.2d 1063—J. H. Willliams & 
Co. V. U. S., Ct.CL, 39 F.2d 1019, 
motion overruled 48 F.2d 672— 
Crossett Timber Co. v. U. S., D.C. 
Or., 38 F.2d 814—Wunderle v. Mc¬ 
Caughn, D.C.Pa, 38 F.2d 258— 
Phez Co. V. U. S., D.C.Or., 25 F.2d 
1011, affirmed, C.C.A., U. S. v. 
Phez Co., 28 F.2d 106 —Lawrence v. 
Ham, D.C.Me., 19 F.2d 643—Insur- 
anshares & General Management 
Co. V. U. S., CtCL, 38 F.Supp. 835 
—State Street Trust Co. v. U. S., 
D.C.Mass., 37 F.Supp. 846. affirmed, 


C.C.A., U. S. V. State Street Trust 
Co., 124 F.2d 948—First Nat. Pic¬ 
tures V. U. S., CtCL, 32 F.Supp. 
138-Ployt V. U. S., CtCL, 21 P. 
Supp. 353—Poster Box Board Co. 
V. Clarke, D.C.N.Y, 7 F.Supp. 682, 
affirmed, C.C.A., 90 F.2d 1008— 

Mutual Chemical Co of America 
V. U. S., CtCL, 5 PSupp 550— 
Caraleigh Phosphate & Fertilizer 
Works V. U. S., Ct.CL, 1 F.Supp. 
854. 

Piling of waiver under statute 
constituted informal “filing of claim." 
—Bonwit Teller & Co. v. U. S , Ct CL. 
51 S.Ct 395, 283 U.S. 258, 75 L.Ed. 
1018, conformed to CtCL, 52 P.2d 
904, certiorari denied U. S. v. Bon¬ 
wit Teller & Co., 52 S.Ct 311, 285 U. 
S. 538, 76 L.Ed. 931. 

Joint claim 

Where mortgagees, becoming own¬ 
ers of lands formerly belonging to 
estate, paid balance of estate lax un¬ 
der protest, mortgagees’ joint refund 
claim was sufficient—Bladine v. Chi¬ 
cago Joint Stock Land Bank, C.C.A. 
Iowa, 63 F.2d^317. 

12, U.S.—U. S. V. Felt & Tarrant 

Mfg. Co., CtCL, 51 set 376, 283 

U. S. 269, 75 LEd. 1025—Rogan v. 

Taylor, C.C.A.CaL, 136 F.2d 598— 
Hammond-Knowllon v. Hartford 
Connecticut Trust Co. of Hartford, 
Conn., C.C.A.Conn., 89 F.2d 175, 
certiorari denied 58 S.Ct 27, 302 U. 
S. 707, 82 L.Ed. 546—Colgate- 

Palmolive-Peet Co. v. U. S.. CtCL, 
58 P.2d 499—Solomon v. U. S., C.G. 
A.N.Y., 57 P.2d 150—Mutual Life 
Ins. Co. of New York v. U. S., Ct 
CL, 49 F.2d 662, certiorari denied 
52 S.Ct 12, 284 U.S. 628, 76 L.Ed. 
535—Phoenix Glass Co. v. U. S., D. 
C.Pa., 34 P.2d 217—Newport Indus¬ 
tries V. U. S., CtCL, 60 F.Supp. 
229—l^irst Nat Pictures v. U. S., 
CtCL, 32 F.Supp. 138—Blue Jay 
Lumber Co. v. U. S., CtCL, 26 F. 
Supp. 124—Elgin Nat. Watch Co. 

V. U. S., CtCL, 13 F.Supp. 428— 
McCarthy v. Phillips, D.C.l^a., 13 
F.Supp. 293—United Shoe Machin¬ 
ery Corporation v. White, D.C. 
Mass., 13 F.Supp. 97, modified on 
other grounds, C.C.A., 89 F.2d 363, 
certiorari denied 58 S.Ct 478, two 
cases, 302 U.S. 768, 82 L.Ed. 696— 
Jonesboro Grocer Co. v. U. S., 66 
Ct.CL 320, certiorari denied 60 S. 
Ct 19, 280 U.S. 662, 74 L.Ed. 617 
—Feather River Lumber Co. v. U. 
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' S., 66 Ct.CL 54, certiorari denied 49 

S.Ct 251, 279 U.S. 837, 73 L.Ed. 
984. 

33 C.J. p 361 note 82 [a]. 

Claim stating as ground merely 
phrase “amortization of war facili¬ 
ties” was insufficient in itself as a 
claim for refund of income taxes.— 
McKesson & Robbins v. Edwards, C. 
C.A.N.Y., 57 F.2d 147. 

Notation on return, “paid under 
protest and refund demanded," in 
absence of anything to show why 
notation was inserted, and in absence 
of proof that notation was consid¬ 
ered a proper claim for refund, did 
not constitute informal claim for 
refund which might subsequently be 
amended after expiration of statute 
of limitations.—Lincoln Cotton Mill 
Co. V. U. S., 63 F.Supp. 309, 100 Ct. 
CL 507. 

Claim filed by parent company 

(1) Claims filed by parent compa¬ 
nies for subsidiaries have been held 
insufficient.—Midpoint Realty Co. v. 

U. S., 30 F.Supp. 691, 91 Ct.CL 684— 
Freeport Texas Co. v. Bowers, D.C. 
N.Y., 6 F.Supp. 423, affirmed, C.C.A., 
77 F.2d 288, certiorari denied 66 S. 
Ct. 133, 206 U.wS. 613. 80 L Erl. 4.35. 

(2) Petition by parent company to 
review determination of deficiency 
for affiliated corporations was not 
equivalent to refund claim by affili¬ 
ated subsidiary.—Elbeo Chocolate 
Co. V. U. S., D.C.N.Y., 58 F.2cl 661, 
affirmed, C.C.A., 63 F.2d 773, rehear¬ 
ing denied 6t F.2d 117. 

(3) Claim for refund of internal 
revenue taxes filed by parent compa¬ 
ny in behalf of subsidiary as amend¬ 
ment to consolidated return is claim 
by subsidiary within limitation stat¬ 
ute.—Swift & Co. (of West Virginia) 

V. U. S., 67 Ct.CL 322. 

13. U.S.—American Maize Products 

Co. V. U. S., Ct.CL, 29 F.kSupp. 867 
—Jones V. U. S., Ct.CL, 6 F.Supp. 
116, certiorari U. B. v. 

Jones, 55 S.Ct. 76, 293 U.S. 566, 79 
L.Ed. 666. 

Letter asserting taxpayer “will claim 
right to a refund” 

Letter, which was lodged with the 
commissioner of internal revenue 
within the tirpo allowed for filing of 
claim for refund of 1919 income tax¬ 
es which had boon paid, chalhmging 
validity of a jeopardy assessment on 
ground that commissioner's apprais- 
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be considered to be a claim where it does not pur¬ 
port to be a claim and there is nothing in the let¬ 
ter itself, or in the record of the case, to indicate 
that the writer at the time it was filed with the 
commissioner considered it as such.i^ A condition 
attached to a waiver of restrictions on assessment 
and collection of a deficiency may amount to an in¬ 
formal claim sufficient to stop the running of the 
statute of limitations.IS A protest is not a claim 
for refund.is restatement in an amended re¬ 
turn of the deductions claimed in an original return 
before the commissioner has taken any action there¬ 
on does not constitute a claim for refund merely 
because the commissioner subsequently disallows the 

deduction.^7 


Oral or written. Where the statute requires the 
^ffiling'^ of a claim, the claim must be in writing.IS 

Agricultural Adjustment Act. A claim for re¬ 
fund of taxes paid under the Agricultural Adjust¬ 
ment Act, 26 U.S.C.A. § 645, must be in accord¬ 
ance with the statute and the regulations prescribed 
by the commissioner pursuant to statute.^9 xhe 
commissioner may insist on full compliance with 
his regulations.^^ The claim must assert not only 
that claimant is entitled to the refund which he 
seeks, but it must contain the evidence to substan¬ 
tiate the assertions.2i The claim must set forth, in 
accordance with the regulations prescribed by the 


al of certain stock was unalterable, 
asserting alternatively a right to a 
refund in event that appraisement of 
stock should be sot aside by the in¬ 
ternal revenue bureau or be deter¬ 
mined to be erroneous, and stating 
that, “if for any reason a revalua¬ 
tion shall be had,” taxpayer “will in¬ 
sist” that stock was greatly under¬ 
valued and “will claim the right to 
a refund” of the excess tax collected, 
constituted a “claim for refund” 
which stopped the running of the 
statute of limitations.—U. S. v. 
Kales, Mich., 62 S.Ct. 214, 314 U.S. 
1S6, 86 L.Ed. 132. 

14. U.S—Philipsborn v. XL S., Ot. 
Cl., '53 P.2d 133, certiorari denied 
52 S.Ct. 406,'285 U.S. 5*18, 70 L.Ed. 
939. 

Letters held not to he claims 
U.S.—Ijivermoro v. Miller, C.C.A. 
Fla., 94 IT* 2d in, certiorari denied 
58 S.Ct 1056, 304 U.S. 582, 82 L. 
Ed. 1544—Pino llill Crystal Spring 
Walor Co. v. U. S., CtCl., 58 F.2d 
'5 OG-—Winchester Mfg. Go. v. U. S., 
OtCl., 29 F.Supp. 69’5, certiorari 
d<‘ni(id 60 S.Ct 298, 308 U.S. 621, 84 
L.Fd. 518—Carver v. U. S., CtCl, 
27 FSupp. 60S—Waters v. U. S., D. 
C.Mlch., 12 F.Supp. 658, 

Baciuest for special assessment 
A letter to the commissioner mere¬ 
ly requesting a special aHscssmenl is 
not a claim for refund.—Stauffer, 
Mshlcmnn Co. v. U. S., 66 CtCl. 
277. 

15. U.S.—Neilson v. Harrison, C.C, 
A,Ill., 131 F.2d 205. 

B0se3,wation held not claim 

Wliere administrators in waiver of 
reslrlclionH against immculiate as- 
scHHnnmt and collection of d<dici('nc.y 
in esta,to tax reserved right to tll(‘ 
claim for refund as to certain Henns 
involved in litigation, su(*.h reserva¬ 
tion dj<l not constitute informnl 
“claim” for refund which (umld 
annnuitul after lapse of ihree-year 
limitation and after conciunion of 
lltlgat lon.”'"U. H. v. Frauonthal, CKl 
A.Arlt, 138 F.Sa 188* 


That section of bureau of internal 
revenue which considers waivers 
does not consider claims for refund 
of taxes erroneously or illegally col¬ 
lected and vice versa did not pre¬ 
clude a condition attached to such 
waiver as filed by taxpayer from be¬ 
ing considered an informal claim for 
refund.—Neilson v. Harrison, C.C.A. 

Ill., 131 R2d 205 

18. U.S.—Mutual Trust Life Ins. 

Co. V. U. S., CtCl., 45 P.2d 288— 
Stimpson Computing Scale Co. v. 
Lucas, D.C.Ky., 39 F.2d 473— 
Wrightsman Petroleum Co. v. U. 

S., CL.Cl., 3'5 F.Supp 86, certiorari 
denied 61 S.Ct 1095, 313 U.S. 378, 
85 L.Ed. 1535—Allegheny Heating 
Co. V. T*ewc]lyn, D.C.Pa., 15 F. 
Supp. 368, I'cversod on other 
grounds, C.C.A., 91 F.2d 280. 
Endorsement of protest ou checks 

(1) Indorsement of a protest on 
the che(dcs by which the taxes were 
paid, and a protest on the return arc 
ordinarily not a claim for refund.— 
Kings County Sav. In.st. v. Blair, N. 
Y., G S.Ct 353, 116 U.S. 200, 29 L. 
Ed. 657. 

(2) Under the circumslances, how¬ 
ever, such an indorsemimt wa.s Indd 
to bo an informal claim.—Night 
Hawk Lc'a.sing Co. v. U. S., CtCl., 18 
F.Supp. 938. 

Items in protest as part of refund 
claim 

Uefund claim containing words 
“See Protest” was not construablo 
as covering items contained in pro¬ 
test but not in refund claim.—Duflln 
V, lau^as, C.C.A.Ky., 6’5 F.2d 786, cer¬ 
tiorari demied '53 S.Ct 14, 287 U.S. 
6X1, 77 L.Ed. 531. 

17, U.S.- Maxson v. U. S., CtCl., 50 

F.2d 276. 

IS. U.S.—Wrightsman P(‘troleum 
Co. V. U, S., CtCl., 35 F.Supp. 80. 
eoriiorarl diuiied 61 S Ct 1095, 3J3 
U.S. 578, 85 L.Ed. 1'535. 

10* U.B.—Leo Wilson & Co. v, C. 1. 
It, O.C.A., 111 F.2d 3X3, 
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Where taxpayer was not processor, 

but paid a processing tax on rye un¬ 
der Agricultural Adjustment Act, 
and taxpayer was otherwise entitled 
to make a claim for refund of such 
taxes, taxpayer was not bound to 
comply fully with requirements of 
Treasury Regulations with respect 
to contents of claims for refund of 
taxes paid by processors.—Sailer v. 
C. I. R., C.C.A., 122 F.2d 430. 

Claims held sufficient 
U.S.—Samara v. U. S., C.C.A.N.Y., 
129 F.2d 594, certiorari denied 63 
S.Ct. 258, 317 U.S. 686, 87 L Ed. 
549—Williams v. U. S., 48 F.Supp. 
647, 99 Ct.Ol. 203, certiorari de¬ 
nied 64 S.Ct. 65, 320 U.S. 750, 88 
L.Ed. 14 6—Cudahy Packing Co. v. 
U. S., DC.Ill., 37 F.Supp. 563, re¬ 
versed on other grounds, C.C.A., 
126 iT'.2a 429. 

Claims held insufficient 
U.S.—Landrum v. C. I. R., C.C.A., 122 
F.2d S'37—Tennessee Consol, Coal 
Co. V. C. I. R, C.C.A., 117 F.2d 452. 
Furnisliiug complete margin data 
with claim 

U.S.—luoe Wilson Co. v. 0. I. R., 
C.C.A., 12,3 F.2d 232—Tennessee 

Consol. Coal Co. v. 0. I. R., C.C.A., 
117 F.2a 452. 

Formal defects in claim for refund 
of processing taxes were not cured 
by fact that all data required by 
regulations wore furnished by tax- 
pay (ir's claim, taken together with 
claim of another taxpayer closely 
associated with claimant in business, 
in whose name claim was originally 
filed.—-Angelus Milling Co. v. C, I. 
R., 65 S.Ct, 1162, 325 U.S. 293, 89 L. 
Ed. 1619, rehearing denied 66 S.Ct. 
1662, 325 U.S. 895, 89 L.Ed. 200,6. 

20. U.S.-—Angelus Milling Co, v, C. 

1, R., supra. 

21* U.S.—Samara v. U. S., O.C.A.N. 

Y. 129 F.2(l 59 4, certiorari denied 
63 S.Ct. 258, 317 U.S. 086, 87 L.Ed. 
549„^B(q.blehem Baking Co. v. U. 

S., 0.aA.Pa., 129 F,2a 490—Lee 

I Wilson Co. r. C. 1. R., O.O.A., 123 
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commissioner, evidence sufficient to establish the 
fact that the taxpayer bore the burden of the tax 
as prescribed by the statute.22 

§ 850. - Amendment of Claims 

A claim for refund of taxes may be amended before 
rejection by the commissioner of internal revenue, and, 
in a proper case, an amendment may be allowed after 
the expiration of the statutory period of limitations. 

A defective claim for a tax refund may be amend¬ 
ed and perfected before it has been acted on by the 
commissioner of internal revenue.23 An amend¬ 
ment relates back to the time when the original 
claim was filed.^^ Where a timely general claim 
is filed and a subsequent specific claim follows, be¬ 
fore rejection, for a refund of the same taxes, the 
specific claim is an amendment of the general claim, 
and the two become one claim, especially where the 
right to amend is specifically reserved in the gen¬ 
eral claim ;25 where no claim for refund has 
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been filed, a subsequent claim cannot be consid¬ 
ered as an amendment of a claim.^® 

Amendment after expiration of limitations period. 
Where a claim which the commissioner could have 
rejected as too general, and as omitting to specify 
the matters needing investigation, has not mislead 
him but has been the basis of an investigation which 
disclosed facts necessary to his action in making 
a refund, an amendment after the expiration of the 
statutory period which merely makes more definite 
the matters already within his knowledge, or which, 
in the course of his investigation, he would natural¬ 
ly have ascertained, is permissible.^'^ On the other 
hand, a claim, which demands relief on one asserted 
fact, and asks an investigation of the elements ap¬ 
propriate to the requested relief, cannot be amend¬ 
ed to discard that basis and invoke action requiring 
examination of other matters not germane to the 
first claim.28 A specific claim cannot be left open 
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F.2d 232—Lee Wilson & Co. v. C. 
I. R., C.O.A., Ill P.2d 313. 
Evidence on wliich claimant relies 
U.S.—Samara v. U S, C.C.AN.Y., 
129 F.2d 594, certiorari denied 63 
S.Ct 258, 317 U.S. 686, 87 L.Ed. 
549. 

22 . U.S.—Lee Wilson & Co. v. C. I. 

R., C C.A., 123 P.2d 232—Landrum 
V. C. I. R., C.C.A., 122 P.2d 857— 
iLee Wilson & Co. v, C. I. R., C.C. 
A., Ill P.2d 313—Jaubert Bros. v. 
IT. S., DO.La., 60 F.Supp. 366, af¬ 
firmed, C.C.A., 141 P.2d 206— 

Brandwein & Co. v. U. S., D.C.Ill., 
44 F.Supp. 17. 

EecLUirement deals with merits, 
rather than form, of claim for re¬ 
fund.—Samara v. XT. S., C.C.A.N.Y., 
129 F.2d 594, certiorari denied 63 S. 
Ct. 2'58, 317 U.S. 686, 87 L.Ed. 549. 

23. U.S.—ISTational Commercial Ti¬ 
tle & Mortgage Guaranty Co. v. 
Duffy, C.C.AN.J., 122 P.2d 86, 146 
A.L.R. 448—Samara v. U. S., C.C. 
A.lsT.Y., 129 P.2d '594, certiorari de¬ 
nied 63 S.Ct. 258, 317 U.S. 686, 87 
L.Ed. 549—Lancaster Cotton Mills 
V. U. S., Ot.CL, 59 P.2d 270—Mc¬ 
Kesson & Robbins v. Edwards, C.C. 
AN.Y., '57 F.2d 147. 

Amendment of claim filed as condi¬ 
tion precedent to action for recov¬ 
ery of taxes see infra § 870. 
Amendment held proper 
Where federal estate tax was at¬ 
tacked because value of realty not 
belonging to estate was included in 
value of gross estate, amendment 
allowing inclusion of other property 
in claim within time amended claim 
for refund might have been filed was 
proper.—Continental Illinois Bank & 
Trust Co. V. U. S., C.C.A III., 65 P.2d 
606, certiorari denied 64 S CL 77, 290 
U.S. 663, 78 L.Ed. 673, Northern! 


Trust Co. V. U. S., 54 S.Ct. 78, 290 
US. 663, 78 L.Ed. 573, and Dean v. 
U. S., 54 S.Ct. 78, 290 U.S. 663, 78 
L.Ed. 574. 

Oral amendment 

U S.—Lowber Gas Coal Co. v. U. S., 
CtCl., 3 F.Supp. 43. 

Petition of taxpayer appealing to 
tax court from deficiency assessment 
could not be regarded as amendment 
of affiliated taxpayers’ claim.—Elbee 
Chocolate Co. v. U. S., C.C.A.N.Y., 64 
P.2d 117. 

Agricultural Adjustment Act 

Taxpayer's claim to recover back 
floor stock taxes after Agricultural 
Adjustment Act had been declared 
unconstitutional would not be denied 
hearing on merits on ground that 
taxpayer's tentative claim did not 
furnish proper proof of claim as re¬ 
quired by treasury regulations, that 
amended claim was filed after period 
allowed by regulations for filing of 
such claims had expired, or that reg¬ 
ulations permitted filing of only one 
claim, where regulations were issued 
by commissioner and additional facts 
were filed by taxpayer within time 
specified by commissioner in letter 
written to taxpayer.—Williams v. U. 
S., 4-8 F.Supp. 647, 99 Ct.Cl. 203, cer¬ 
tiorari denied 64 S.Ct. 55, 320 U.S. 
750, 88 L.Ed. 446. 

24. U.S.—^Neilson v. Harrison, C.C. 
A.T11., 131 F.2d 205. 

25. U.S.—U. S. V. Richards, C.C.A. 
Ohio, 79 F.2d 797, certiorari denied 
Richards v. U. S., 56 S.Ct. 695, 297 
U.S. 718, 80 L.Ed. 1003. 

26. Second auditors’ statement con¬ 
taining claim for refund could not bo 
considered as amendment of prior 
report not claiming refund.—Colgato- 
Palmoiive-l’oet Co. v. U. S., Ct.CL, 58 
F.2d 499. 


[ 27. U.S.—U. S. V. Kales, Mich., 62 
I S.Ct. 214, 314 U.S. 1S6, 86 L.Ed. 
132— U. S. V. Andrews, 58 S.Ct. 
315, 302 U.S. 517, 82 L.Ed. 398— 

U. S. V. Memphis Cotton Oil Co., 
Ct.Cl., 53 S Ct. 278, 288 U.S. 62, 77 
L.Ed. 619—Socony-Vacuum Oil Co. 

V. U. S., C.C.A.N.Y., 146 F.2d 853— 
Neilson v. Harrison, C.C.A.IIL, 131 
F.2d 205—U. S. V. Baltimore <fe O. 

R. Co., C.C.A.Md., 124 F.2d 344— 
Allegheny Heating Co, v. Lewcl- 
lyn, C.C.A.Pa., 91 P.2d 280—Amer¬ 
ican Nat. Ins. Co. v. Bass, C.C.A. 
Tex., 68 P.2d 511, certiorari de¬ 
nied 64 S.Ct. 776, 292 U.S. C13, 78 
L.Ed. 1495—U. S. v. Elgin Nat. 
Watch Co., CC.A.Tll., 66 F.2d 344 
—Durkee Famous Poods v. Harri¬ 
son, D.C.Ill., 46 F.Supp. 642, af¬ 
firmed in part and reversed in pa,rt 
on other grounds, C.C.A., 136 F.2d 
303, certiorari denied 64 S.Ct. 191, 
320 U.S. 782, 88 L.Ed. 469, certio¬ 
rari granted and revor.sed on other 
grounds Harrison v. Durkoo Fa¬ 
mous Foods, 64 S.Ct. 367, 320 U.S. 
718, 88 L.Ed. 422—Jones v. U. S., 
Ct.CL, 5 F.Supp. 146, certiorari de¬ 
nied U. S. V. Jones, 55 S.Ct. 76, 293 
U.S. 566, 79 L.Ed. 66'5, 

Treasury regulation providing for 

refund in case informal or defective 
claim was filed within limitation pe¬ 
riod applies only to claims sufficient 
in substance.— Mutual Trust Life 
Ins. Go. V. U. S., Ct.Cl., 45 F.2d 288. 
28. U.S.—U. S. V* Andrews, 58 S.Ct. 

315, 802 U.S. 617, 82 L.Ed. 398— 
U. S. V. Henry Prentiss & Co., Inc., 
N.Y., 53 S.Ct 283, 288 U.S. 73, 77 
L.Ed. 626—Angolus Milling Co. v. 
Nunan, C.C.A., 144 lL2d 469^ af¬ 
firmed 65 S.Ct 1162, 325 U.S. 293. 
89 L.Ed, 1619, rehearing denied 66 

S. Ct 1562, 325 U.S, 896, 89 I^.Ed. 

2006—U. S. V. Krueger, O.C.A.N.J., 
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to amendment on a new ground indefinitely merely been acted on at the time the new claim is filed.^0 
by including a demand for general relief ;29 and, Under the foregoing rules amendments to claims 
where the amendment is not permissible, it is im- have been held permissible in various cases^i and 
material that the previous timely claim has not yet improper in other cases.22 The mere addition of a 


121 F.2d 842, certiorari denied 62 
S.Ct. 185, 814 U.S. 677, 86 L.E1 
542—C. I. R. V. Dallas’ Estate, C. 
C.A., 110 P2d 743—Pink v. U. S., 
C.C.A.N.Y., 105 F.2d 183—National 
Fire Ins. Co. v. U. S., Ct.Cl., 52 F. 
2d 1011—Toilet Products v. Hig-- 
gms, D.C.N.Y., 52 F.Supp. 290— 
West Virginia Pulp & Paper Co. v 
McElligott, D.C.N.Y., 40 F.Supp 

765—Baltimore & O. R. Co. v. XJ S 
DC.Md., 38 F.Supp. 83, modified on 
other grounds, C.C.A., U. S. v 
Baltimore & O. R. Co., 124 F.2d 
344—Wrightsman Petroleum Co. v 
U. S., CtCl., 35 F.Supp. 86, certio¬ 
rari denied 61 S.Ct. 1095, 313 U.S. 
578, 85 L.Ed. 1*5 3'5—Hanna Furnace 
Corporation v. U. S., Ct.CL, 31 F. 
Supp. 136—Mohawk Mining Co. v. 
U. S., Ct.Cl., 26 F.Supp. 1017—Le¬ 
high Valley Trust Co. /. U. S., Ct. 
Cl., 22 F.Supp. 407, certiorari de¬ 
nied 59 S.Ct. 1031, 307 U.S. 631, S3 
L.Ed. 3 516, rehearing denied 60 S. 
Ct. 67, 308 U.S. 632, 84 L.Ed. 526— 
Seihorling v. U. S., Ct.Cl., 22 F. 
Supp. 397, certiorari denied 59 S. 
Ct. 1031, 307 U.S. 634, 83 L.Ed. 
1516, rehearing denied 60 S.Ct. 67, 
308 U.S. 632, 84 L.Ed. 626—New 
York Trust Co. v. U. S., D.C.N.Y^, 
14 F.Supp. 1012, affirmed, C.C.A., 87 
F.2d SS9, 113 AL.R, 1287, certio¬ 
rari donl(‘d 57 S.Ct. 937, 301 U.S. 
704, 81 I...Ed. 1359, rehearing de¬ 
nied 58 S.Ct. 474, 302 U.S, 780, 82 
L.Ed. 603. 

Identity of claims must Tbo substan¬ 
tially the same 

U.S.—Brod(‘,rick v. Andor.son, D.C.N. 
Y., 23 F.Supp. 488. 

Where general claim becomes spe- 
clflo claim by amendment, it may not 
again be a,m('ndGcl on some new and 
unrelal<‘d ground after tbo expira¬ 
tion of the .siatutory period.—(3uan- 
tanamo Sugar Co. v. U. S., 38 F. 
Supp. 252, 94 Ct.Cl. '669, certiorari 
denied 62 S.Ct. 1308, 316 U.S. 705, 86 
L.Ed. 1773. 

In determining whether amended 
claim differs in substance from orig¬ 
inal claim HO an to bo barresd by 1 im¬ 
itation, eourlH look to analogy of 
such claim to pleadings in a lawnuit, 
wliich analogy, while not controlling, 
will have Itn intluenoo when applied 
to adminiHtrative remedies in due 
subordination to difference of end 
and aim and may be controlling if 
such differences are obscure or inde- 
ciBfve.-"U. S. V. Richards, C.C.A. 
Ohio, 79 1^.2d 797, certiorari denfinl 
Richards r. U. S., 66 S.Ct 59*5, 297 
U.S. 718. 80 L.Bd. lOOS. 

Waiver 

(X) Fact that commlsBloner did 
47 O.J.S.-6& 


not timely object to untimeliness of 
amendment to claim for income tax 
refund, which was not a permissible 
amendment of original claim, did not 
constitute waiver of untimeliness of 
amendment—^C. I. R. v. Rieck, C.C 
A., 104 F 2d 294, certiorari denied 
Rieck V. Helvering, 60 S.Ct 138, SOt- 
U S. 602, 84 L.Ed. '504, motion denied 
60 S.Ct 1084, 310 U.S. 657, 84 L.Ed 
1421. 

(2) Untimeliness of amendment to 
claim for income tax refund, which 
was not permissible amendment of 
original claim, was not waived by 
action of commissioner in consider¬ 
ing merits of the position taken 
therein, as commissioner has no 
power to accept and act on claims 
after period set by the statute, al¬ 
though he may waive the require¬ 
ments of the regulations as to the 
particularity with which the grounds 
of the claim shall be stated.—U. S. 
V. Garbutt Oil Co., Cal., 58 S.Ct. 320, 
302 U.S. 52-8, 82 L.Ed. 405. 

Before the rule was settled by the 
supreme court, there was some au¬ 
thority to the contrary.—Con. P. 
Curran Printing Co. v. U. S., Ct.Cl., 
15 F.Supp. 153, certiorari denied 67 
S.Ct. 789, 301 U.S. 686, 81 L.Ed. 1343 
—Staton V. TJ. S., D.C.Okl., 9 F.Supp. 
428—Youngstown Sheet & Tube Co. 
V. U. S., Ct.Cl., 7 F.Supp. 290, cer¬ 
tiorari denied U. S. v. Youngstown 
Sheet & Tube Co., 65 S.Ct. 116, 293 
U.S. 599, 79 L.Ed. 692. 

29. U.S.—Guantanamo Sugar Co, v. 
IT. S., 38 F.Supp. 262, 94 Ct.Cl. 669, 
certiorari denied 62 S.Ct. 1308, 316 
tr.S. 705, 86 L.Ed. 1773. 

30. U.S.—Insuranshares & General 
Management Co. v. U. S., Ct.Cl., 38 
F.Supp. 83*5. 

31. Ameudmeuts held proper 

(1) Where taxpayer’s claim for ro- 
fuml, filed in due time, was specific 
with respect to certain items of 
which taxpayi'r had knowledge, and 
genei’iii with respect to other items 
as to wliich both commissioner and 
taxpayer (‘xp<icled to receive addi¬ 
tional definite information from an 
audit then in progress, amendments 
of claim, which was never rejected, 
sotting out additional specific items 
based on information received from 
audit and stating that original claim 
was not withdrawn were permissi¬ 
ble, although filed after expiration 
of period of limitation.—tr. S, v. 
Baltimore Sc O. R. Co., aCA.Md., 124 
F.2d 344. 

<2) Condition reserving to taxpay- 
(‘r right to have computation of in 
como revised in event of a futur*^ 
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change in the basis of computing 
charitable contributions when a cap¬ 
ital loss is involved, which condition 
was attached to waiver of restric- 
hons on assessment and collection of 
leflciency in tax filed after lengthy 
legotiations with internal revenue 
bureau and at a time when question 
whether fifteen per cent limitation 
on charitable deductions should be 
computed on ordinary net income be¬ 
fore or after deduction of capital 
losses was m doubt and likely soon 
to be resolved by supreme court de¬ 
cision, was an “informal claim for 
refund" which, when not rejected, 
could be effectively amended after 
expiration of two-year period of lim¬ 
itations on filing of claims for re¬ 
fund.—Noilson V. Harrison, C.C.A 
Ill., 131 F.2d 20'5. 

(3) Other cases.—George Moor© 
Ice Cream Co. v. Rose, Ga., 63 S.Ct. 
620, 289 U.S. 373, 77 L.Ed. 1266— 
U. S. v. Factors’ & Finance Co., Ct. 
Cl, 53 S.Ct. 287, 288 U.S. 89, 77 L. 
Ed. 633—Kales v. U. S., C.C.A.Mzch., 
115 F.2d 497, affirmed 62 S.Ct. 214, 
314 U.S. 186, '86 L.Ed. 132—Pink v. 
U. S., C.C.A.N.Y., 105 F.2d 183— 

Allegheny Healing Co. v. Lewellyn, 
C.C.A.Pa., 91 F.2d 280—U. S. v. Elgin 
Nat. Watch Co., C.C.A.I11., 66 F.2d 
344—National Park Bank of New 
York V. U. S., C.C.A.N.Y., 65 F.2d 
415, certiorari ,d<^nied 54 S.Ct. 78, 
290 U.S. 664, 78 L.Ed. 574—Leach v. 
Nichols, D.C.Mass., 42 F.2d 918, re¬ 
versed on other grounds C.C.A., 
Nichols V. Leach, 50 F.2d 787, af¬ 
firmed 62 S.Ct. 338, 285 U.S. 166, 76 
L.Ed. 681—Lehigh & Wilkes Barro 
Coal Co. V. U. S., D.GPa., 38 F.2d 637 
—Milbank v, Duggan, D.C.N.Y,, 64 F. 
Supp. 55‘5—Durkce B^amous Bloods v, 
Harrison, D.C.IIL, 46 F.Supp. 642. af¬ 
firmed in part and reversed in part 
on other grounds, C.C.A., 136 F.2d 
303, certiorari denied 64 S.Ct 191, 
320 U.S. 782, 88 L.Ed, 469, certiorari 
granted and reversed on other 
grounds Harrison v. Piirkee Famous 
Foods, 64 S.Ct 367, 320 U.S. 718. 88 
L.Ed. 422—Marks v. U. S., D.C.N.Y., 
18 F.Supp. 911, affirmed, C.C.A,, 98 F. 
2d 564, certiorari denied 59 S.Ct. 245, 
305 U.S. 652, 83 L.Ed. 422—Piedmont 
Mfg. Co. V. U. S., D.as.c,, 15 BXSupp. 
581, affirmed, C.C.A., U. S. v. Pied¬ 
mont Mfg. Co., 89 F.2d 296—Mutual 
Chemical Co. of America v, U. S’., Ct. 
Cl., 6 F.Supp. 550*. 

32. AMieiidm©M.ts held improper 

(1) Claim for income tax refund, 
on a specific ground, could not be 
amended, after statutory time, to 
claim refund because of inclusion, 
as a dividend, of an amount paid 
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prayer for alternative relief is not a departure from 
the claim and constitutes a proper amendment.^^ 
A claim for refund of income and excess-profits 
taxes specifying as the sole ground for relief the 
necessity for a special assessment ma 3 " not be turn¬ 
ed by amendment into one for the revision of an 
assessment by increasing the value of real estate in¬ 


cluded in invested capital.^^ Where no proper 
claim is filed within the statutory period, there can 
be no amendment after the expiration of the statu¬ 
tory' period.35 

Amendment after disposition of claim, A claim 
for refund may not be amended after it has been re- 
jected,^^ and may not be amended after it has been 


pursuant to the recapitalization of a 
company, which should have been 
treated as giving- rise to capital gain 
although the commissioner had ad¬ 
vised its agent in charge that cash 
received in recapitalization of such 
company should be determined on 
the basis of the cost of the stock, 
where it did not appear that the 
commissioner knew that the taxpay¬ 
er was a stockholder of such com¬ 
pany or that the dividend reported 
had reference to what was received 
in the recapitalization of such com¬ 
pany.—U. S. V. Andrews, 58 S.Ct. 
315, 302 US 517, 82 L Ed. 39S. 

( 2 ) Where claim for refund of 
corporate income taxes made in orig¬ 
inal pleading was based on alleged 
invalidity of waivers tolling statute 
of limitations for assessment of in¬ 
come taxes which had been executed 
by liquidating trustee of corporate 
taxpayer, pleading could not be 
amended after the running of four- 
year limitation period, so as to pre¬ 
sent issue of obsolescence of physi¬ 
cal properties —U. S. v. Krueger, C. 
C.A.N.J., 121 P 2d 842, certiorari de¬ 
nied 62 S.Ct. 1S5, 314 U.S. 677, 86 
L.Ed. 542. 

(3) Claim for income tax refund 
based on alleged overassessment be¬ 
cause of exclusion of insurance trust 
income in taxpayer’s income could 
not be amended after expiration of 
statutory time allowed by substitut¬ 
ing for insurance trust income de¬ 
duction a deduction for a bank stock 
loss.—C. I. R. V. Rieck, C.C.A,, 104 
P.2d 294, certiorari denied Rieck v. 
Helvering, 60 S Ct. 138, 308 US. 602, 
84 L.Ed '504, motion denied 60 S.Ct. 
1084, 310 U.S. 65 7, 84 L.Ed. 1421. 

(4) Other cases. 

U.S.—U. S. V. Garbutt Oil Co., CaL, 

58 S.Ct. 320. 302 U.S. '528, 82 -L.Ed. 
40‘5—Socony-Vacuum Oil Co. v. U. 

S.. C.C.A.N.Y., 146 F.2d 853—Mesta 
V. U. S., aC.A.Pa., 137 P.2d 426— 
Milbank v. Duggan, C.C.A.N.Y., 131 
P. 2 d 898—Marks v. U. S., aC.A.N. 
Y., 98 P 2d 564, certiorari denied 

59 S Ct. 245, 305 U.S. 652, 83 L.Ed. 
422—New York Trust Co. v. U. S., 
CC.A.N.Y., 87 F.2d 889, certiorari 
denied 57 S.Ct. 937, 301 U.S. 704, 
81 L.Ed. 1359, rehearing denied 58 
S.Ct 474, 302 U.S. 780, 82 L Ed. 
603—U. S. V. Richards, C.C.A.Ohio, 
79 F.2d 797, certiorari denied Rich¬ 
ards V. U. S., 56 S.Ct. 595, 297 U.S. 
718, 80 L.Ed. 1003—Bryant Paper 
Co. V. Holden, C.C.A.Mich., 63 F. ■ 


I 2d 370, rehearing denied 65 F.2d 
1012, certiorari denied 54 S.Ct. 49, 
290 U.S. 631, 78 L.Ed. 549—Art 
Metal Const. Co. v. U. S., CCA.X 
Y., 47 F,2d 558, certiorari denied 
•51 S.Ct. 655, 283 U.S. 863, 75 L.Ed 
1468, rehearing denied 53 S.Ct 692, 
289 U.S. 706, 77 L Ed. 1462—Insur- 
i anshares & General Management 

Co. V. U. S., CtCl., 38 F.Supp. 835 
i —Street & Smith Publications v. 

U. S., D.C.N.Y., 38 F.Supp. 461— 
Wootten V. Jones, DC.Okl., 36 F. 
Siipp.. 770—Wrightsman Petroleum 
Co. V. U. S., CtCl., 35 F.Supp. 86 , 
certiorari denied 61 S.Ct. 1095, 313 
U.S, 0 ( 8 , 85 L.Ed. Ioo5—H!anna 

Furnace Corporation v. U. S., Ct. 
Cl., 31 F.Supp. 136—American 
Maize Products Co. v. U. S., Ct. 
Cl., 29 F.Supp. 867—Cuban-Amer¬ 
ican Sugar Co. v. U. S., Ct CL, 27 
F.Supp. 307, certiorari denied 60 
S.Ct 721, 309 U.S. 681, 84 L.Ed. 
1025, rehearing denied 60 S.Ct. 
1093, 310 U.S. 659, 84 L Ed. 1422— 
Mohawk Mining Co. v. U. S., Ct.CL, 
26 P Supp. 1017—Winchester Mfg. 
Co. V. U. S., CtCL, 25 F.Supp. 102, 
motion denied 29 F.Supp. 695, and 
certiorari denied 60 S.Ct 298, 308 
U.S. 621, 84 L.Ed. 518. 

Closing agreement respecting de¬ 
termination of taxpayers’ income tax 
liability and refund, filed within 
statutory period for filing claims for 
refund, and letter regarding payment 
of overassessment, was insufficient 
to constitute informal claim for re¬ 
fund, and hence formal claim for 
refund filed after statutory period 
therefor did not relate back and be¬ 
come effective from date of informal 
claim.—McLaughlin v. Dean Witter 
& Co., C.C.A.CaL, 69 F.2d 2'59. 

Rights arising after limitations pe- 
Hod 

Claim for refund can be effective 
only in so far as it asserts a then 
existing right, and cannot by subse¬ 
quent amendrrient be extended to in¬ 
clude rights arising after time for 
filing claims has expired.—Rogan v. 
Taylor, C.C.A.Cal., 136 F.2d 598. 

33. U.S.—^Allegheny Heating Co. v. 

Lewellyn, C.C.A.Pa., 91 P.2d 280. 
Prayer for alternative relief 

Claim for excess profits tax re¬ 
fund, showing erroneous omission of 
certain assets from invested capital 
in taxpayer’s return and requesting 
special statutory method of assess¬ 
ment because of inability to deter¬ 
mine invested capital in ordinary 
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way, was amendable, after expira¬ 
tion of limitation period, by request- 
ing in alternative that items improp¬ 
erly eliminated be restored to invest¬ 
ed capital and tax recalculated.—Be- 
mis Bros. Bag Co. v. U. S., Mo., 53 
S.Ct. 454, 289 U.S. 28, 77 L.Ed. 1011. 

34. U.S.—U. S. V. Henry Prentiss <& 
Co., N.Y., 53 S.Ct. 283, 288 U.S. 73, 
77 L.Ed. 626, followed m Swedish 
Iron & Steel Corporation v. Ed¬ 
wards, 69 F.2d 1018. 

35. U.S.—U. S. V. Prauenthal, C.C.A. 

Ark., 138 F.2d 188—Livermore v. 
Miller, C.C.A.Fla., 94 F.2d 111, cer¬ 
tiorari denied 58 S.Ct. 1056, 304 
U.S. 582, 82 LEd. 1544—Philips- 
born V. U. S., Ct.CL, 53 F.2d 133, 
certiorari denied 52 S.Ct. 405, 285 
U.S. 548, 76 L.Ed. 939—Lincoln 

Cotton Mill Co. V. U. S., ‘53 F.Supp. 
309, 100 CtCl. 507—Waters v. U. 

S., D.C.Mich., 12 F.Supp. 658—An¬ 
derson V. U. S., Ct.Cl., 6 F.Supp. 
8'51. 

Blanket claim for refund did not 
a?Uthorize amendment after expira¬ 
tion of statutory period.—National 
Fire Ins. Co. v. U. S., Ct.Cl.. 62 F.2d 
1014. 

Where original claim merely at¬ 
tempted to reserve right to file later 
claim, subsequent claim for specific 
refund filed after limitation period 
expired could not be allowed as 
amendment.—Art Metal Const. Co. v. 
U. S., O.C.A.N.Y., 47 F.2d 558, certio¬ 
rari denied 51 S Ct. 655, 283 U.S. 863, 
75 L.Ed. 1468, rehearing denied 53 
S.Ct. 692, 289 U.S. 706, 77 L.Ed. 1462. 

36. U.S.—U. S. V. Memphis Cotton 

Oil Co., Ct.Cl., 53 S.Ct. 278, 288 
U.S. 62, 77 LEd. 619—Angelus 

Milling Co. V. Nunan, C.C.A., 144 
F.2d 469, affirmed 65 S.Ct. 1162, 
325 U.S. 293, 89 L.Ed. 1619, rehear¬ 
ing denied 65 S.Ct. 1562, 325 U.S. 
895, 89 L.Ed. 2006—Freeport Texas 
Co. V. Bowers, C.C.A.N.Y., 77 F.2d 
288, certiorari denied 56 S.Ct. 133, 
296 U.S. 613, 80 L.Ed. 435—Solo¬ 
mon V. U. S., C.C.A.N.Y., '57 P.2d 
150 —National Fire Ins. Co. v. U. 

S., Ct.Cl., 52 F.2d 1014—Joseph 
Reid Gas Engine Co. v. Lewellyn, 
D.C.Pa., 42 F.Supp. 895—Cuban- 
American Sugar Co. v. U. S., Ct.Cl., 
27 F.Supp. 307, certiorari denied 
60 S.Ct. 721, 309 U.S. 681, '84 L.Ed. 
1025, rehearing denied 60 S.Ct. 
1093, 310 U.S. 659, 84 L.Ed. 1422— 
Sun-Herald Corporation v. Duggan, 
D.C.N.Y., 15 F.Supp. 416—^Hawkins 
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adjusted, or otherwise disposed of,^'^ at least where 
the statutory period of limitations has expired^^ 
and the amendment seeks to set up a new claim.39 

§ 851. - Waiver of Defects in Claims 

Defects and informalities in a claim for a tax re¬ 


fund may be waived by the commissioner of internal 
revenue. 

The commissioner of internal revenue has the 
right to waive defects and informalities in a claim 
for a tax refund/® although he is without authority 


V. IT. S., D.C.Pa., 14 F.Supp. 429— 
Staton V. U. S., D.C.O’cL, 9 F.Supp 
42S—Foster Box Board Co. v 
Clarke, D.C N.T., 7 F.Supp. 6S2, af¬ 
firmed, CCA., 90 F 2d lOOS—Jones 
V. U. S., Ct.Cl., 5 F.Supp. 146, cer¬ 
tiorari denied U. S. v. Jones, 55 
S.Ct. 76, 293 U.S. 566, 79 L Ed. 665 
—Johnson v. XT. S., Ct.Cl., 3 F 

Supp. 544, certiorari denied 54 S 
Ct. 100, 290 U.S. 677, 78 E.Ed. 584— 
Lowber Gas Coal Co. v. U. S., Ct. 
CL, 3 F.Supp. 43. 

However, it has been stated that 
a protest against revenue agent’s ac¬ 
tion in rejecting refund claim set¬ 
ting out facts in detail could be 
treated as amendment to claim, if 
necessary.—Davis v. U. S., Ct.Cl., 46 
F.2d 377. 

I&eason for ml© 

Rule against permitting taxpayer 
to correct irregularities in claim for 
refund after rejection, and against 
permitting him to substitute a new 
claim after time has expired, are 
based on doctrine that the United 
States cannot be sued unless it con¬ 
sents and that consent must be close¬ 
ly scrutinized and jealously circum¬ 
scribed.—Angelus Milling Co. v. 
Nunan, CC. A., 144 F.2d 469, affirmed 
65 S.Ct. 1162, 325 U.S. 293, 89 L Ed. 
1619. rehearing denied 65 S.Ct. 1562, 
325 U.S. 895, 89 L.Ed. 2006. 

What constitutes rejection 

(1) Notice by deputy commission¬ 
er that claims for tax refund, previ¬ 
ously considered on merits, would be 
rejected for deficiency in form was 
not final rejection which would pre¬ 
vent taxpayer from amending claims. 
—U. S. V. Memphis Cotton Oil Co., 
Ct.Cl., 53 S.Ct. 278, 288 U.S. 62, 77 
L.Ed. 619. 

(2) Where a claim for refund of 
income tax was examined and audit 
made of income tax return disclosing 
an overassessment and a certificate 
of overassessment was issued and 
was assumed to have been paid, 
claim was not still pending so as to 
support an amendment because of a 
failure to indorse the claim “allow¬ 
ed."—New York Trust Co. v. U. S., 
C.C.A.N.Y., 87 F.2d 889, certiorari de¬ 
nied 57 S.Ct. 937, 301 U.S. 704, 81 L. 
Ed. 1359, rehearing denied 58 S.Ct. 
474, 302 U.S. 780, 82 L.Ed. 603. 

(3) Other cases. 

U.S.—Edwards v. Malley, C.C.A. 

Mass., 109 F.2d 640. 

XSffect of reopening of claim 

(1) Rejected claim for refund of 
income tax was not the subject of a 


valid amendment prior to reopening 
of claim, but its status as an exist 
mg and amendable claim was re 
stored by reopening of claim —Pink 
V. U. S, CC.A.N.Y., 105 F.2d 1S3. 

(2) Claim filed in 1931 for refund 
of overpayment of tax for 1925 was 
not barred by limitation, notwith¬ 
standing original claim which wa^ 
filed without specific grounds for re¬ 
covery was rejected, where on re¬ 
consideration of claim stipulation 
was entered into with commission¬ 
er’s approval allowing overpayment 
for 1925, which in effect withdrew 
prior rejection, no objection was 
made that original claim was inval¬ 
id, and original claim was amended 
before it was finally rejected.—Sta¬ 
ton V. U. S., DC.Okl., 9 FSupp. 428. 
Piling second claim after rejection 

(1) Fact that claim for refund of 
capital stock tax was properly re¬ 
jected as insufficient and action was 
not brought thereon within limita¬ 
tions of bringing action after rejec¬ 
tion did not prevent filing of differ¬ 
ent claim which was sufficient, with¬ 
in period in which claim might be 
filed.—First Nat. Pictures v. U. S., 
Ct.Cl, 32 F.Supp. 138. 

(2) Refund claims filed in 1930, 
being mere repetitions of claims re¬ 
jected in 1927 and unsuccessfully 
sought to be reopened in 1929, were 
not effective legal claims so as to 
extend the time for bringing suit, 
it not being permissible for a tax¬ 
payer to keep his claim fresh indef¬ 
initely merely by repeating it.—Ra- 
gan-Malone Co. v. U. S., Ct.Cl., 38 F. 
Supp. 290. 

37. U.S.—Edwards v. Malley, C.C.A. 
Mass., 109 P.2d 610—Elgin Nat. 
Watch Co. V. U. S., Ct.Cl., 13 F. 
Supp. 428. 

What constitutes adjustment 

Where taxpayer’s claim for credit 
and claim for refund which were 
copending asked for adjustment of 
the same item, the distributive share 
of taxpayer in partnership net in¬ 
come for 1917, commissioner’s cer¬ 
tificate of overassessment, which 
made the adjustments called for by 
both claims, constituted a complete 
adjustment of the income tax liabili¬ 
ty of taxpayer for 1917, and preclud¬ 
ed subsequent amendment of the 
claim for refund.—Edwards v. Mal¬ 
ley, C.C.A.Mass., 109 F.2d 640. 

38. U.S.—^Neilson v. Harrison, C.C 
A.Ill., 131 F.2d 205—Elbee Choco 
late Co. V. U. S., C.C.A.N.Y., 63 F 
2d 773, rehearing denied, C.C.A., 64 
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[ P.2d 117—Masson v. U. S., Ct.CI., 

! 50 P2d 276—Wausau Sulphate 

Fibre Co. v. U. S., Ct.Cl., 49 F.2d 
665—Mutual Life Ins. Co. of New 
York V. U S., Ct.Cl., 49 P.2d 662, 
certiorari denied 52 SCt. 12, 284 
U.S. 628, 76 L.Ed. 535—American 
Bosch Magneto Corporation v. U. 
S., Ct.Cl., 6 F.Supp. 455. 

As a matter of right a claim for 
refund cannot be amended or per¬ 
fected after it has been denied or 
rejected, and after period of limita¬ 
tion has expired.—Newport Indus¬ 
tries V. U. S., Ct.Cl., 60 F.Supp. 229. 

39, U.S—New York Trust Co. v. U. 
S., C.C.A.N.Y., 87 F2d 889, certio¬ 
rari denied 57 S.Ct 9 37, 301 U.S. 
704, 81 L.Ed. 1359, rehearing de¬ 
nied 58 S.Ct. 474, 302 U.S. 780, 82 
L.Ed. 603—National Cattle Loan 
Co. V. U. S., CC.A.IIL, 62 P.2d 168, 
followed m National Stock Yards 
Nat. Bank v. U. S., 65 F.2d 1020— 
National Fire Ins. Co. v. U. S., Ct. 
CL, 52 F2d 1014—New England 
Mut. Life Ins. Co. v. U. S., Ct CL, 
52 P.2d 1006—Wausau Sulphate 
Fibre Co. v. U. S., 49 F.2d 66-5, 72 
Ct CL 189—Mutual Life Ins. Co. of 
New York v. U. S., 49 P.2d 662, 72 
Ct.Cl. 204—Sugar Land Ry Co. v. 
U. S., Ct CL, 48 F.2d 973—Sun- 
Herald Corporation v. Duggan, D 
CNY., 15 F.Supp 415—Swedish 
Iron & Steel Corporation v. Ed¬ 
wards, DC.N.Y., 1 F.Supp. 335, af¬ 
firmed, C.C.A., 69 F.2d 1018. 

40. U.S.—Rogan v. Taylor, C.C.A 
CaL, 136 F.2d 598—Reynolds v. 
McMurray, C.C.A.Wyo., 77 F.2d 740 
—American Nat. Ins. Co. v. Bass, 
C.C.A.Tex., 68 F.2d 511, certiorari 
denied 54 S.Ct. 776, 292 U.S. 643, 
78 LEd. 1495—U. S. v. Elgin Nat. 
Watch Co., C.C.A.I1L, 66 P.2d 344 
—Duffin V. Lucas, C.C A.Ky., 55 
F.2d 786, certiorari denied 53 S.Ct. 
14, 287 U.S. 611, 77 L.Ed. 531— 
Howbert v. Penrose, C C.A.C 0 I 0 ., 38 
F.2d 577, 68 A.L R, 820—Zeller v. 
U. S., D.C.N.Y., 35 P2d 870, re¬ 
versed on other grounds, C.C.A., 
46 P.2d 1023, certiorari denied 51 
S.Ct. 655, 283 US. 863, 75 L.Ed. 
14 68, rehearing denied 53 S.Ct. 692, 
289 U.S. 706, 77 L.Ed. 1462—Art 
Metal Const. Co. v. U. S., D.C.N.Y., 
35 P.2d 379, reversed on other 
grounds, C.C.A., 47 F.2d 558, cer¬ 
tiorari denied 51 S.Ct. 655, 283 
U.S. 863, 75 LEd, 1468, rehearing 
denied 53 S.Ct. 692, 289 U.S. 706, 
77 L.Ed, 1462—Union Trust Co. of 
Pittsburgh v. McCaughn, D.C.Pa., 
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to <iisp«ns« with explicit statutory requirements.’^^ 
Such waiver may appear at any time during the 
proceedings on the claim and is not necessarily con¬ 
fined to the commissioner's final action in allowing 
or disallowing the claim.'^^ The commissioner may 
waive treasury regulations relating to the manner 
in which the claim shall be filed,such as regula¬ 
tions requiring the use of a particular numbered 
form,^^ and requiring that all facts relied on in 
support of the claim be set forth in detail under 
oath-^5 In addition, a provision of the regulations, 
specif 3 dng that a claim which does not comply with 


the regulations will not he considered as a claim 
for refund, may be waived.^^ 

Various matters have been held to constituted'^ or 
not to constituted^ a waiver of the insufficiency of 
a claim for refund. The commissioner’s examina¬ 
tion and consideration on its merits of a claim for 
refund may constitute a waiver of any objection to 
the form of the claim.d® It is not essential for the 
establishment of a waiver that the commissioner 
communicate his ruling on the merits to the tax- 
pai^er.^^^ The showing should be unmistakable that 
the commissioner has in fact seen fit to dispense 


24 F.2d 450—Latimer v. XJ. S., B.C. 
Cal-, 52 F.Supp. 228—First Kat- 
Pictures v. U, S.. Ct.CL, 32 F.Supp 
138—West Virgrinia Pulp & Paper 
Co. V. Bowers, D.C.N.Y., 11 F.Supp 
546—Staton v. U. S.. D.C.Okl., 9 
F.Supp. 428—Weihman v. U. S., D. 
C.Pa., 4 F.Supp. 155, 

Waiver of statute of limitations for 
filing: claims see supra § 846. 

41. TJ.S.—Angelus Milling- Co. v. O. 
I. R., 65 S.Ct. 1162, 325 U.S. 293. 
89 L.Ed. 1619, rehearing denied 65 
S.Ct. 1562, 325 U.S. 895, 89 L.Ed. 
2006. 

42. TJ.S.—^Weihman v. U, S., D.C.Pa., 
4 F.Supp. 155. 

43. U.S.—Samara v. U. S., C.C.A.N. 
Y., 129 F 2d 594, certiorari denied 
63 S.Ct. 258, 317 U.S. 686, 87 L.Ed. 
549 —M. Snower & Co. v, XJ. S., D. 
C.IIL, 50 F.Supp. 197, reversed on 
other grounds, C.C.A-, 140 F.2d 367 
— Frauenthal v. U. S., D.C.Ark., 
48 F.Supp. 271, reversed on other 
grounds, C.C.A., U. S, v. Frauen¬ 
thal, 138 F.2d 188. 

44. U.S.—^Neilson v. Harrison, C.C. 
A.I1L. 131 F.2d 2 05—Samara v. U. 

S., C,C.A.N.Y., 129 F.2d 594, cer¬ 
tiorari denied 63 S.Ct. 258, 317 U. 
S. 686. 87 L.Ed. 549—M. Snower & 
Co. V. U. S., D.C.Ill.. 50 F.Supp. 197, 
reversed on other grounds, C.C.A-, 
140 F.2d 367. 

45. U.S.—U. S. V. Humble Oil & Re¬ 
fining Co., C.C.A.Tex., 69 F.2d 214 
—B. F. Goodrich Co. v. U. S.. D-C. 
CaL, 48 F.Supp. 453, affirmed, C.C. 
A., 135 F.2d 456, affirmed 64 S.Ct 
471, 321 U.S. 126, 88 L.Ed. 602, 
rehearing denied 64 S.Ct. 614, 321 
U.S. 803, 88 L.Ed. 1089. 

46. U.S.—^Neilson v. Harrison, C.C. 
A.I1L, 131 F.2d 205. 

47. U.S-—^Neilson v. Harrison, su¬ 

pra—M. Snower & Co. v. U. S., D.C, 

Ill., 50 F.Supp. 197, reversed on 
other grounds, C.C.A., 140 F-2d 367 
—Frauenthal v. U. S., D.C. Ark., 
48 F.Supp. 271, reversed on other 
grounds, C.C.A., U. S. v. Frauen¬ 
thal, 138 F.2d 188. I 


Matters constituting- waiver 

(1) Where letter lodged with com¬ 
missioner within time allow’ed for 
filing claim for refund of 1919 in¬ 
come taxes paid and subsequent for¬ 
mal claim amending letter were nev¬ 
er rejected as inadequate by com¬ 
missioner or the bureau, and com¬ 
missioner finally declined to consider 
claim on sole ground that it was 
no longer a subject of administra¬ 
tive action, that course of action 
was an administrative construction 
of the letter as a claim for refund, 
and was a “waiver” of the require¬ 
ments of regulations concerning for¬ 
mality and particularity with which 
grounds for refund are required to 
be stated.—U. S. v. Kales, Mich., 62 
S.Ct. 214, 314 U.S. 186, 86 L.Ed. 132. 

(2) By rejecting claims for refund 
of manufacturers’ excise tax on mer¬ 
its, commissioner waived departmen¬ 
tal regulation requiring that such 
claims show that claimant did not 
include tax in price of articles sold 
or collect amount thereof from ven¬ 
dees.—S. & R. Grinding & Machine 
Co. V. U. S:, D.C.Pa,, 27 F.Supp. 429. 

(3) Other matters.—-Weibrnan v. 
U. S., D.C.Pa., 4 F.Supp. 155. 

48. U.S.—Weiss v. U. S., C.C.A.Ill., 

135 F.2d 889—McKesson & Robbins 

V. Edwards, D.C.IST.Y., 14 F.Supp. 

109, affirmed, C.C.A., 102 F.2d 995, 

certiorari denied 60 S.Ct 93, 208 

U.S. 577. 84 L.Ed. 483. 

Matters not constituting waiver 

(1) Insufficiency of claim for re¬ 
fund of income tax paid on dividend 
received from trust in failing to al¬ 
lege grounds of error in date of or¬ 
ganization of trust and amount of 
its earnings was not waived by com¬ 
missioner where, in considering 
claim, commissioner did not deter¬ 
mine validity of such grounds.—■ 
Dascomb v. McCuen, C-C.A.Vt., 73 F- 
2d 417, certiorari denied Chandler v. 
McCuen. 55 S.Ct 649. 295 U.S. 737, 
79 L.Ed. 1685—Dascomb v. Kennedy, 
C.G.A.Vt., 73 F.2d 417, certiorari de¬ 
nied Chandler v. Kennedy, 65 S.Ct. 
649. 295 U.S. 737, 79 L.Ed, 1685. 

(2) Where commissioner in his au¬ 
dit of corporate taxpayer’s income 
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' tax return did not make an inves¬ 
tigation of asserted loss resulting 
from partial liquidation of a foreign 
subsidiary of taxpayer, commission¬ 
er did not waive specification of such 
item of loss in claim for refund by 
taxpayer within statute of limita¬ 
tions, even if he could have done so 
under the statute.—Socony-Vacuum 
Oil Co. V. U. S., D.C.N.Y., 52 F.Supp. 
637, affirmed, C.C.A., 146 F.2d 853. 

(3) Where commissioner in his 
audit of corporate taxpayer’s income 
tax return did not make an inves¬ 
tigation of asserted loss resulting 
from partial liquidation of a foreign 
subsidiary of taxpayer, commissioner 
did not waive specification of such 
item of loss in claim for refund by 
taxpayer within statute of limita¬ 
tions, since commissioner could act 
on the refund claim without making 
investigation of retirement of stock 
of subsidiary to determine whether 
any deduction was allowable on that 
score.—Socony-Vacuum Oil Co. v. U. 

S., C.C.A.N.Y., 146 F.2d 853. 

49. U.S.—^Angelus Milling Co. v. C. 
I. R. 65 S.Ct. 1162, 325 U.S. 293. 
89 L.Ed. 1619, rehearing denied 65 
S.Ct. 1562, 325 U.S. 895, 89 L.Ed. 
2006—“Bethlehem Baking Co. v. U. 

S., C.aA.Fa„ 129 F.2d 490—Brick- 
er Baking Co. v. Rothensies, D.C. 
Pa., 46 F.Supp. 742—Cudahy Pack¬ 
ing Co. V. U. S., D.G.IIL, 37 F.Supp. 
563, reversed on other grounds, C. 
C.A., 126 F.2d 429. 

Failure of goverumeut to insist 
at any time on literal compliance 
wjith treasury regulation which 
states that claims for refund must 
set forth in detail each ground on 
which they are made and facts suffi¬ 
cient to apprise commissioner of ex¬ 
act basis thereof is tantamount to a 
“waiver.”—B. F. Goodrich Co. v. U. 

S., D.aCaL, 48 F.Supp. 453, affirmed, 
C.C.A., 135 F.2d 456, affirmed 64 S. 
Ct. 471, 321 U.S. 126, 88 L.Ed. 602, 
rehearing denied 64 S.Ct. 614, 321 'D. 
S. 803, 88 L.Ed. 1089. 

50. U.S.—^Angelas Milling Co. v. C. 
1. R., 65 S.Ct. 1162, 325 U.S. 293, 
89 L.Ed. 1619, rehearing denied 65 
S.Ct. 1562, 325 U.S. 896, 89 L.Ed. 
200 $. 
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with his formal requirements and to examine the 
merits of the claim.^^ 

Waiver of written claim. The requirement of 
the statute that the claim be in writing cannot be 

waived by the commissioner.^^ 

Withdrawal of waiver. After the insufficiency 
of a claim is waived, the commissioner may not 
withdraw it by refusing a refund on that ground.^^ 

§ 852. Scope of Inquiry and Hearing 

The ultimate question on a hearing on a claim for a 
tax refund is whether or not the taxpayer has overpaid 
his tax. 

The right to a refund depends on proving that 
the government is retaining money which in jus¬ 
tice belongs to claimant the ultimate question for 
decision is whether the taxpayer has overpaid his 
tax.^5 Claimant’s entire tax liability may be re¬ 
determined by the commissioner,^6 although the 


statute of limitations may have barred a new as¬ 
sessment and collection of an additional sum.^*^ 
Thus, on a claim for refund because of the disal¬ 
lowance of a particular deduction, the commission¬ 
er may sustain the result by the disallowance of 
another deduction.^S The commissioner is not re¬ 
quired to consider or rule on propositions on which 
no request is made in the claim for refund or oth- 
erwise,^^ 

Agricultural Adjustment Act. In a proceeding 
for a refund of processing taxes, the statute, 7 
U.S.C.A. § 649, provides that it shall be prima facie 
evidence that the burden of the amount paid or col¬ 
lected as processing tax was borne by claimant to 
the extent, not to exceed the amount of the tax, 
that the average margin per unit of the commodity 
processed was lower during the tax period than the 
average margin was during the period before and 
after the tax, and if the average margin during the 


51. U.S.—^Angelus Milling Co. v. C. 
I. R., 65 S.Ct. 1162, 325 U.S. 293. 
89 Li.Ed. 1619, rehearing denied 65 
S.Ct. 1562, 325 TJ.S. 895, 89 L.Ed 
2006. 

Evidence held insufficient to estab¬ 
lish that commissioner waived fail¬ 
ure to comply with required forms 
by examining claim on merits.—An¬ 
gelas Milling Co. v. C. I. R., 65 S. 
Ct. 1162, 325 U.S. 293, 89 KEd. 1619, 
rehearing denied 65 S.Ct. 1562, 325 U. 
S. 895, 89 L.Ed. 2006. 

52. U.S.—^Wrightsman Petroleum 

Co. V. U. S., Ct.CL, 35 F.Supp. 86, 
certiorari denied 61 S.Ct. 1095, 313 
U.S. 578, 85 L.Ed. 1535. 

53. U.S.—-Weihman v. U. S., D.C.Pa., 
4 F.Supp. 155. 

54. U.S.—Helvering v. Schine Chain 
Theatres, C.C.A., 121 F.2d 948— 
Neptune Meter Co. v. Price, C.C.A. 
N.Y., 98 P.2d 76—Schmidlapp v. 
C, I. R., C.C.A., 96 P.2d 680, 118 A. 
L.R. 297. 

Manufacturers^ excise tax 

(1) Under the Internal Revenue 
Code, 26 U.S.C.A. § 3443 (d), and 
similar statutes, no overpayment of 
a manufacturer's excise tax shall be 
credited or refunded unless the per¬ 
son who paid the tax establishes 
that he has not included the tax in 
the price of the article with respect 
to which it was imposed, or collected 
the amount of the tax from the ven¬ 
dee, or that he has repaid the 
amount of the tax to the ultimate 
purchaser of the article, or unless 
he files with the commissioner writ¬ 
ten consent of such ultimate pur¬ 
chaser to the allowance of the cred¬ 
it or refund.—Servel, Inc., v. Smith, 
D.C.Ind., 64 F.Supp. 436—Diamond 
& Baum V. Shea, D.C.N.Y., 52 F.Supp. 
284—^Btablissements Rigaud v. Hoey, 


D.C.N.Y., 50 F.Supp. 598, affirmed, 

C. C.A.. 136 F.2d 1000—D. Gottlieb & 
Co. V. Harrison, D.C.Ill., 27 F.Supp. 
424—Shotwell Mfg. Co. v. Harrison, 

D. C.Ill., 27 F.Supp. 422. 

(2) Object of provision is to pre¬ 
vent unjust enrichment by taxpay¬ 
ers who might seek recovery of tax 
which had been absorbed into price 
of article sold.—Con-Rod Exchange 
V. Henricksen, D.C.Wash., 28 F.Supp. 
924. 

(3) Burden was on taxpayer seek¬ 
ing refund to explain satisfactory 
reasons for claiming refund and to 
furnish necessary proof required in 
that respect.—Diamond & Baum v. 
Shea, D.C.N.Y., 52 F.Supp. 284. 

(4) Corporation filing claims for 
refund of manufacturers' excise tax 
was not bound to establish that it 
did not pass on tax to vendees of 
articles sold by it, where commis¬ 
sioner found that there was no over¬ 
payment of tax.—S. R. Grinding 
& Machine Co. v. U. S., D.C.Pa., 27 
F.Supp. 429. 

(5) Term ''overpayment" is broad 
enough to include payments errone¬ 
ously or illegally assessed as well as 
payments excessive in amount.—D. 
Gottlieb & Co. v. Harrison, supra. 

(6) Amendment of treasury reg¬ 
ulations in 1935 eliminated provi¬ 
sions requiring taxpayer to establish 
that he had not collected, or, if col¬ 
lected, had not retained excise tax, in 
order to obtain refund.—D. Gottlieb 
& Co. V. Harrison, supra. 

55. U.S.—Routzahn v. Brown, C.C.A. 
Ohio, 96 F.2d 766—U. S. v. Elgin 
Nat. Watch Co., C.C.A.I11., 66 P.2d 
344—Weihman v. U. S.. D.C.Pa., 4 
F.Supp. 155. 

56. U.S.—Pacific Mills v. Nichols, D. 
C.Mass., 31 F.Supp. 43—Bohemian 
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Breweries v. U. S., Ct.Cl., 27 F. 
Supp. 588—Andrews v. U. S., Ct.Cl., 
17 F.Supp. 980, reversed on other 
grounds 58 S.Ct. 315, 302 U.S, 517, 
82 L.Ed. 398—Pioneer Rubber Mills 
V. U. S., D.C.Cal., 10 F.Supp. 317— 
Weihman v. U. S., D.C.Pa., 4 F. 
Supp. 155. 

"No matter though the claim for 
refund be specific and limited, the 
Commissioner is at liberty to audit 
the return afresh and to strike a 
new balance els the facts may then 
appear. Commonly, though, it seems, 
not always, a general audit will be 
necessary or will be at least a wise 
precaution, whether the claim is 
broad or narrow, if the government 
is to have the benefit of any com¬ 
pensating adjustments."—U. S. v. 
Memphis Cotton Oil Co., Ct.Cl., 53 
S.Ct 278, 281, 288 U.S. 62, 77 L.Ed. 
619—Routzahn v. Brown, C.C.A.Ohio, 
95 P.2d 766, 770. 

57. U.S.—Lewis v. Rejmolds, Wyo., 
62 S.Ct 145, 284 U.S. 281, 76 L.Ed. 
293, opinion modified on other 
grounds 62 S.Ct 264, 284 U.S. 599, 
76 L.Ed. 614—Helvering v. Schine 
Cham Theatres, C.C.A., 121 P.2d 
948—Ro by-Somers Coal Co. v. 
Routzahn, C.C.A.Ohio, 100 P.2d 228, 
certiorari denied 60 S.Ct. 77, 308 
U.S. 665, 84 L.Ed. 474, rehearing 
denied 60 S.Ct 134, 308 U.S. 635, 84 
L.Ed. 528—Routzahn v. Brown, C. 
C.A.Ohio, 95 F.2d 766—Robinson v. 
U. S.. D.C.N.Y., 12 F.Supp. 650. 

^8. U.S.—Lewis v. Reynolds, Wyo., 
52 S.Ct 145, 284 U.S. 281, 76 L. 
Ed. 293. 

59, U.S.—Socony-Vacuum Oil Co. v. 
U. S., D.C.N.Y., 52 F.Supp. 637, af¬ 
firmed, C.C.A., 146 F.2d 863—Stutz 
Motor Car Co. of America v. U. S., 
D.CInd., 17 F.Supp. 742. 
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tax period was not lower it shall be prima facie of proof is on claimant to establish that he bore 

evidence that none of the burden of such amount the burden of the tax and that he was not relieved 

%vas borne by claimant but that it was shifted to thereof or reimbursed therefor in any manner.®^ 

others.60 Under the statute either claimant or the This burden of proof is substantive,onerous, 

commissioner may rebut the presumption estab- and remains on claimant throughout the trial.^^ 
lished by proof of the actual extent to which He may discharge it either by direct proof of the 

claimant shifted to others the burden of the tax.^^ actual extent to which he bore the ultimate eco- 


Under the statute, 7 U.S.CA. § 

60. U.S.—Webre Steib Co. v. C. I. 

R., 65 S.Ct. 57S, 324 U.S. 164, S9 
L.Ed. 819—Annistori Hfg. Co. v. 
Davis. Ala., 57 S Ct. S16, 301 XJ.S. 
337. 81 LEd. 1143. rehearing de¬ 
nied Anniston Mfg Go. v. Davis, 
58 S.Ct. 3, 302 U.S. 772. 82 E.Ed 
599 —Republic Cotton Mills v. C. I. 

R. , C.C.A., 147 F.2d 27S, certiorari 
denied C. I. R. v. Republic Cotton 
Mills, 65 S.Ct. 1201. 325 U.S 862. 
89 L.Ed. 1983—Caldwell Sugars v, 
C. I. R., C.C.A.La., 140 F.2d 772. 
certiorari denied 65 S.Ct. 710, 324 
U.S. 851, 89 L.Ed. 1412. rehearing 
denied 65 S.Ct. 909, 324 U.S. 888, 89 
L.Ed. 1436—C. I. R. v. Bain Pea¬ 
nut Co. of Texas, C.C.A., 134 F,2d 
853, certiorari dismissed Bain Pea¬ 
nut Co. V. C. I. R-. 64 S.Ct. 633, 
321 US, 800, 88 LEd. 1087—Co¬ 
lonial Milling Co. v. C. I. H., C.C.A., 
132 F.2d 505, certiorari denied 63 

S. Ct 857, 318 U.S. 780, 87 L.Ed. 
1148—E. Regensburg & Sons v. 
Helvering, C.C.A., 130 F.2d 507— 
I. L. Walker Tobacco Co. v. C. I. 

R. . C.C.A., 129 P.2d 464—Arkwright 
Mills V. C. I. R., C.C.A., 127 F.2d 
465—Epstein v. Helvering, C.C.A., 
120 P.2d 427, 

purpose of congress in creating 
statutory presumption was to obviate 
necessity of strict proof where nei¬ 
ther taxpayer nor commissioner 
could show whether burden of tax 
was or was not borne by taxpayer.— 
C. I. R. V. Bam Peanut Co. of Texas, 
C.C.A., 134 P2d 853, certiorari dis¬ 
missed Bam Peanut Co. v. C. I. R., 
64 S.Ct 633, 321 U.S. 800, 88 L.Ed. 
10S7. 

“Tax period” 

U.S.—Webre Steib Co. v. C. I. R., 65 

S. Ct 578, 324 U.S. 164, 89 L.Ed. 
819—Republic Cotton Mills v. C. 
I. R., C.C.A., 147 F.2d 278, certio¬ 
rari denied C. I. R, v. Republic 
Cotton Mills, 65 S.Ct 1201, 325 U. 
S. 862. 89 L.Ed. 1983. 

“Period before and after the tax” or 
“base period” 

U.S.—Republic Cotton Mills v. C. I. 
R.. C.G.A., 147 F.2d 278, certiorari 
denied C. I. R. v. Republic Cot¬ 
ton Mills, 65 S.Ct 1201, 325 U.S. 
862, 89 L.Ed. 1983. 

Computation of cost of commodity 
U.S.—Edward J. Gay Planting & 
Manufacturing Co. v. C. I. R., C.C. 
A.Ala., 143 F.3d 452, certiorari de¬ 
nied 65 S.Ct 122, 323 U.S. 769, 89, 


644, the burden 1 nomic burden oJ 

LEd. 615—C. I. R. V. Bain Pea¬ 
nut Co. of Texas. C.C.A., 134 F.2d 
853, certiorari dismissed Bam Pea¬ 
nut Co. V. C. I. R, 64 S.Ct 633, 
321 U.S. 800, 88 L.Ed. 1087. 
Combination of commodities 
U.S.—I. L. Walker Tobacco Co. v. C. 

1. R., aC-A., 129 F.2d 464. 
Ascertainment of margins 
U. S.—Republic Cotton Mills v. C. I. 
R., C.C.A., 147 P.2d 278, certiorari 
denied C. I. R. v. Republic Cotton 
Mills, 65 S.Ct 1201, 325 U.S. 862, 
89 L.Ed. 1983'—Colonial Milling Co. 
V. C. I. R., C.C.A., 132 F.2d 505, 
certiorari denied 63 S.Ct. 857, 318 
U.S. 780, 87 L.Ed. 1148. 

61. U.S—Republic Cotton Mills v. 
C. I. R., C.C.A., 147 P.2d 278. cer¬ 
tiorari denied C. I. R. v. Republic 
Cotton Mills, 65 S.Ct 1201, 325 
U.S. 862, 89 L.Ed. 1983—Colonial 
Milling Co. V. C. I. R.. C.C.A., 132 
F.2d 505, certiorari denied 63 S.Ct. 
857, 318 U.S. 780, 87 L.Ed. 1148. 
Words “actual extent” are used in 
contradistinction to the extent to 
which the processor is presumed to 
have shifted to others the burden of 
the tax according to the prima facie 
presumption arising out of the ad¬ 
verse margin to which the proof in 
rebuttal is addressed.—^Anniston 
Mfg. Co. V. Davis, Ala., 57 S.Ct. 816, 
301 U.S. 337, 81 L.Ed. 1143, rehearing 
denied, C.C.A., Lincoln Mills of Ala¬ 
bama V. Davis, 89 F.2d 1012, rehear¬ 
ing denied Anniston Mfg. Co. v. Da¬ 
vis, 58 S.Ct. 3, 302 U.S. 772, 82 L.Ed. 
599—Colonial Milling Co. v. C. I. R., 
C.C.A., 132 F.2d 505, certiorari denied 
63 S.Ct. 857, 318 U.S. 780, 87 L.Ed. 
1148—^Epstein v. Helvering, C.C.A., 
120 F.2d 427. 

Sviden.ee necessary to rebut statu¬ 
tory presumptiou 
(1) Presumption that burden of 
processing tax was borne by taxpay¬ 
er, arising from proof of lower prof¬ 
its during processing tax period, does 
not cease to operate on introduction 
of evidence merely sufficient to sup¬ 
port a finding that some of the tax 
was shifted, but it must be evidence 
sufficient to support a finding that 
the entire tax was shifted and, short 
of that, the presumption is not elim¬ 
inated but only diminished to the 
extent that the rebuttal evidence 
will support a contrary finding.— 
Webre Steib Co. v. C. I. R., 65 S.Ct. 
578, 324 U.S. 164, 89 L.Ed. 819. 
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: the tax or by proof of facts which, 

(2) Presumption cannot be rebut¬ 
ted by presenting details favorable 
to the processor covering only part 
of the transactions for such periods. 
—Colonial Milling Co. v. C. I. R., 
C.C.A., 132 P.2d 505, certiorari de¬ 
nied 63 S.Ct. 857, 318 U.S. 780, 87 
L.Ed. 1148. 

62. U.S.—C. I. R. V. Webre Steib Co., 
C.C.A., 140 F.2d 768, modified on 
other grounds Webre Steib Co. v. 
C. I. R„ 65 S.Ct. 578, 324 U.S. 
164, 89 L.Ed. 819—C. I. R. v. Bain 
Peanut Co. of Texas, C C.A., 134 F. 
2d 853, certiorari dismissed Bain 
Peanut Co. v. C. I. R., 64 S.Ct. 633, 
321 U.S. 800. SS L.Ed. 1087. 

Statute was adopted to enable 

commissioner to ascertain facts on 
which a refund is sought,—New 
York Handkerchief Mfg. Co. v. U. 
S., C.C.A.I11., 142 F.2d 111, certiorari 
denied 65 S.Ct. 58, 323 U.S. 725, 89 
L.Ed. 582. 

Burden in economic sense 

Statute requires claimant to prove 
that he had not shifted burden of 
tax in the economic rather than the 
legal sense.—Cudahy Packing Co. v. 
U. S.. C.C.A.I1L. 126 F.2d 4 29. 

Burden of showing amount of tax 
burden is on claimant.—Finck Cigar 
Co. V. C. I. R.. C.aA., 134 P.2d 261, 
certiorari denied 64 S.Ct. 35, 320 U.S. 
736, 88 L.Ed. 444. 

63. U.S.—C. 1. R. V. Bain Peanut Co. 
of Texas, C.C.A., 134 F.2d 853, cer¬ 
tiorari dismissed Bain Peanut Co. 
V. C. I. R., 64 S.Ct. 633, 321 U.S. 
800, 88 L.Ed. 1087. 

64. U.S.—Franklin Peanut Co. v. C. 
I. R., C.G.A.. 144 F.2d 979, certio¬ 
rari denied 65 S.Ct. 916, 324 U.S. 
867, 89 L.Ed. 1422—Standard Knit¬ 
ting Mills V, C. I. R., C.C.A., 141 F. 
2d 195, certiorari denied 64 S.Ct. 
1266, 322 U.S. 753, 88 L.Ed. 1583— 
Colonial Milling Co. v. C. I. R., 
O.C.A., 132 P.2d 505, certiorari de¬ 
nied 63 S.Ct. 857, 318 U.S. 780, 87 
L.Ed. 1148—I. L. Walker Tobacco 
Co. V. C. I. R., C.C.A., 129 P.2d 464. 

65. U.S.—C. I. R. V. Webre Steib 
Co., C.C.A., 140 P.2d 768, modified 
on other grounds Webre Steib Co. 
V. C. I. R., 65 S.Ct. 578, 324 U.S. 
164, 89 L.Ed. 819. 

U.S.—C. I. R. V. Bain Peanut Co. of 
Texas, C.C.A,, 134 F.2d 853, cer¬ 
tiorari dismissed Bam Peanut Co. 
V. C. I. R., 64 S.Ct 633, 321 U.S.^ 
800, 88 L.Ed. 1087. 
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by express provisions of tbe statute, 7 U.S.C.A. § 
649, give rise to a presumption that the burden was 
borne to the extent indicated by the facts proved.®® 
The statute imposing the burden of proof on the 
taxpayer should not be construed as denying a re¬ 
fund, where, from the nature of the case, proof 
that the tax burden was not shifted is inherently 
impossible.®^ Where claimant makes out a prima 
facie case that he has borne the burden of the tax, 
the burden of going forward with the evidence 
shifts to the government,and, when such prima 
facie case is rebutted, claimant is not entitled to a 
refund without coming forward with additional ev¬ 
idence to establish his case.®^ 

In various cases it has been held that claimant 
had established'^® or had failed to establish*^! that 
he had borne the burden of the tax and had not 
been relieved thereof or reimbursed therefor or 
shifted the burden. The burden on claimant is not 
conclusively sustained by proof that he did not 
shift the tax in certain ways'^2 or that in certain 
isolated transactions he did not shift the tax.'^S 
Proof of a net operating loss during the tax period 
does not establish that the economic burden of the 
tax actually was borne by the taxpayer and 
proof of a net loss in the period before and after 


the tax and that the average margin was not lower 
during the tax period than it was before and after 
the tax gives rise to a presumption that the tax¬ 
payer had not borne the burden of the tax.*^® The 
fact that margins for the tax period are lower than 
those for the base period has some logical tendency 
to establish that the burden of the tax was borne 
by the processor.A taxpayer fails to show that 
he bore the burden of the tax where, coincident 
with the imposition of the tax or closely approxi¬ 
mating it in point of time, the sale price of the prod¬ 
uct was increased in an amount sufficient to absorb 
the tax and there is no satisfactory showing that 
the increase was due to increased cost of materials, 
of labor, or of manufacture generally the pur¬ 
pose or intention to shift the burden of the tax by 
a price increase is immaterial where such is the ef¬ 
fect of the increase.^S 

§ 853. Allowance and Payment 

A claim for a tax refund which is timely and suffi¬ 
cient should be allowed. 

Where a claim for a tax refund is timely and 
sufficient, the commissioner of internal revenue is 
not justified in disallowing it,^® although the stat¬ 
ute authorizing the commissioner to refund taxes 


66. U.S.—C. I. R, V. Webre Steib 
Co., C.C.A., 140 F.2d 768, modified 
on other grounds Webre Steib Co. 
V. C. I. R., 65 S.Ct. 578. 324 U.S. 
164. 89 L.Ed. 819. 

Only departure from actual proof 
that taxpayer had paid the tax and 
had not escaped burden thereof rec¬ 
ognized by refund statute is the pre¬ 
sumption arising from a compari¬ 
son of margin of profit of tax period 
with period before and after the tax. 
—Caldwell Sugars v. C. I. R., C.C.A. 
La., 140 F.2d 772, certiorari denied 
65 S.Ct. 710, 324 U.S. 851, 89 L.Ed. 
1412, rehearing denied 65 S.Ct. 909, 
324 U.S. 888, 89 L.Ed. 1436. 

67. U.S.—Anniston Mfg. Co. v. Da¬ 
vis. Ala., 57 S.Ct. 816, 301 U.S. 
337. 81 L.Ed. 1143—U. S. v. Cheek, 
C.C.A., 126 P.2d 1—Epstein v. Hel¬ 
vering, C.C.A., 120 F.2d 427—Root 
& McBride Co. v. U. S., D.C.Ohio, 
60 F.Supp. 473. affirmed, C.C.A., 
U. S. V. Root & McBride Co., 136 
P.2d 907. 

68. U.S.—C. I. R. V. Bain Peanut 
Co. of Texas, C.C.A., 134 P.2d 853. 
certiorari dismissed Bain Peanut 
Co. V. C. I. R., 64 S.Ct. 633, 321 
U.S. 800, 88 L.Ed. 1087. 

69. U.S.—Webre Steib Co. v. C. I. 
R., 65 S.Ct. 578, 324 U.S. 164, 89 
L.Ed. 819—G. I. R. v. Bain Pea¬ 
nut Co. of Texas, C.C.A., 134 P.2d 
853, certiorari dismissed Bain Pea¬ 
nut Co. V. C. I. R., 64 S.Ct. 633, 
321 U.S. 800, 88 L.Ed. 1087. 


70. D.C.—^Helvering v. Insular Su¬ 
gar Refining Corp., 141 F.2d 713, 
79 U.S.App.D.C. 4. 

71. U S.—Louis F. Hall & Co. v. U. 

S., C.C.A.NY., 148 F2d 274, cer¬ 
tiorari denied 66 S.Ct. 35—New 
York Handkerchief Mfg. Co. v. U. 

5., C.C.A.I11., 142 P.2d 111, certio¬ 
rari denied 65 S.Ct. 58, 323 U.S 
725, 89 L.Ed. 582—Standard Knit¬ 
ting Mills & C. I. R., C.C.A., 141 
P.2d 195, certiorari denied 64 S. 
Ct. 1266, 322 U.S. 753, 88 L.Ed 
1583—Caldwell Sugars v. C. I. R., 
C.C.A.La, 140 F.2d 772, certiqrari 
denied 65 S.Ct. 710, 324 U.S. 851, 89 
L.Ed. 1412, rehearing denied 65 S. 
Ct. 909, 324 U.S. 888, 89 L Ed. 1436 
—Pinck Cigar Co. v. C. I. R, C. 
C-A., 134 P.2d 261, certiorari de¬ 
nied 64 S.Ct. 35, 320 U.S. 736, 88 
L.Ed. 444—Weiss v. U. S., D.C. 

111., 46 F.Supp, 383, affirmed, C.C. 
A., 135 P.2d 889. 

72. U.S.—I. L. Walker Tobacco Co. 
V. C. I. R., C.C.A., 129 F.2d 464. 

73. U.S.—Colonial Milling Co. v. C. 
I. R., C.C.A., 132 F.2d 505, certio¬ 
rari denied 63 S.Ct. 857, 318 U.S. 
780, 87 L.Ed, 1148. 

74. U.S.—Byars v. C. I. R., C.C.A., 
138 P.2d 513. 

75. U.S.—Byars v. O. I. R., supra. 

76. U.S.—Webre Steib Co. v. C. I. 
R., 65 S.Ct. 578, 324 U.S. 164, 89 
L.Ed. 819. 

77. U.S.—Interwoven Stocking Co. 
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V. U. S., CC.A.N.X, 144 F.2d 768 
—Honorbilt Products, Inc. v. C. 
1. R, C.C.A., 119 F.2d 797—Lee 
Rubber & Tire Corporation v. U. 

S., DC.Pa., 4 9 F.Supp. 6. 

■Where evidence showed that in 
great number of cases taxpayer add¬ 
ed amount of tax to sale price, stat¬ 
utory presumption that taxpayer 
had borne the burden of the tax, 
arising from proof of lower profits 
during processing tax period, was 
inoperative.—Webre Steib Co. v. C. 
I. R., 65 S.Ct 578, 324 U.S. 164, 89 
LEd. 819. 

Processor’s concession that it in¬ 
cluded tax in the price which it at¬ 
tempted to obtain gave rise to a 
fair inference that tax had been 
shifted to purchaser.—'Colonial Mill¬ 
ing Co. V. C. I. R., C.C.A., 132 F.2d 
5 05, certiorari denied 63 S.Ct. 857, 
318 U.S. 780, 87 L.Ed. 1148. 

78. U.S.—Honorbilt Products, Inc. 
V. C. I. R., CC.A., 119 P.2d 797— 
Interwoven Stocking Co. v. U. S., 
D.C.N.J., 52 F.Supp. 966, affirmed, 
C.C.A., 144 F.2d 768—Lee Rubber 
& Tire Corporation v. U. S., D.C. 
Pa., 49 F.Supp. 6. 

79. U.S.—Kaplan v. U. S., CtCl., iS 
F.Supp. 965, reversed on other 
grounds 58 S.Ct 859, 304 U.S. 196, 
82 L.Ed. 1285, conformed to Kap¬ 
lan V. U. S., 23 F.Supp. 786—Con¬ 
nor V. U. S., CtCL, 13 F.Supp. 455 

I —American Cyanamid Co. v. U. S., 
1 CtCl., 4 F.Supp. 937. 
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is not mandatory, since in numerous instances over¬ 
payments are not refundable*^^ Where the tax 
has been legally imposed and there has not in fact 
been an overpayment no refund is required.^^ A 
statute providing that the amount of any oi’erpay- 
ment of income or profits tax shall be credited 
against any income or profits tax installment then 
due from the taxpayer and that any balance of such 
excess shall be refunded immediately requires a 
refund only after it has been determined that a 
net balance is due the taxpayer.S 2 


An allowance by the commissioner for the re¬ 
fund of a tax is not the simple passing of an ordi¬ 
nary claim by an ordinary accounting officer, but 
an award which is conclusive, unless impeached for 
fraud or mistake.^2 a mistake of judgment or dis¬ 
cretion cannot be set up to impeach his action, but 
it may be impeached for want of jurisdiction.^^ 
Time inlicn refund is allowed. A refund is al¬ 
lowed only when it is finally approved by the com- 
missioner.SS Under the Internal Revenue Code, 
26 U.S.C.A. § 3770 (a) (3), and similar statutes, 


AUowance of claim is prerequisite 
to any lialDility to pay on part of 
commissioner.—Milton Bradley Co. 
V. U, S-, C.C.A.Mass., 146 F.2d 541. 

Aljatement of jeopardy assessment 
was held not to be a satisfaction of 
taxpayer’s overpayment.—United 

Pocahontas Coal Co. v. U. S., C.C. 
A.W.Va.. 117 F.2d 175. 

Where hushand and wife made 
separate income tax returns, but 
commissioner redistributed the in¬ 
come between the two returns, in¬ 
creasing that of husband and de¬ 
creasing that of the wife, and a 
deficiency in the husband’s tax was 
determined by the commissioner and 
redetermined by the tax court, the 
wife could not then be denied a re¬ 
fund for the amount overpaid by 
her, even though the deficiency could 
not be collected from the husband.— 
Krug V. U. S., Ct.CL, 18 P.Supp. 242. 
Pavmeut pending appeal 

Taxpayer who elected to pay taxes 
claimed rather than give bond pend¬ 
ing appeal was entitled to refund 
on determination of the case in his 
favor.—^U. S. ex rel. Girard Trust 
Co. V. Helvering, 85 P.2d 230, 66 
App.D.C. 64, affirmed 57 S.Ct. 855, 
301 U.S. 540, 81 L.Ed. 1272. 
AgTicultiiral Adjustment Act 

Statutory requirement, 7 U.S.C.A. 
§ 644, that taxpayer seeking refund 
of floor stock taxes, paid under the 
unconstitutional Agricultural Ad¬ 
justment Act must establish that he 
bore burden of taxes to satisfaction 
of commissioner does not invest 
commissioner with absolute discre¬ 
tion in respect to such funds.— 
Bricker Baking Co. v. Rothensies, D. 
C.Pa., 46 F.Supp. 742. 

80. U.S.—^Roby-Somers Coal Co. v. 
Routzahn, C.C,A.Ohio, 100 F.2d 
228, certiorari denied 60 S.'Ct. 77, 
308 U.S. 565, 84 L.Ed. 474, rehear¬ 
ing denied 60 S.Ct. 134, 308 U.S. 
635, 84 Ii.Ed. 528--Hoover v. U. S., 
Ct.CL, 18 P.Supp. 860—^De Ways- 
Ruart V, U. S., Ct.CL, 18 P.Supp. 
858—McMillan v. U. S., CtCL, 18 
P.Supp. 857—^McMillan v. U. S., Ct. 
CL, 18 P.Supp. 853—Braun v. U. S., 
CtCL, 8 P.Supp. 860, certiorari de¬ 
nied 55 S.Ct 919, 295 U.S. 760, 79 
L.Ed. 1702. 


agricultural Adjustment Act 

Under statute providing that no 
refund of processing taxes collected 
under Agricultural Adjustment Act 
shall be allowed unless claimant es¬ 
tablishes to satisfaction of commis¬ 
sioner, trial court, or board of re¬ 
view that claimant bore burden of 
tax, a claim for taxes which was 
submitted without evidence was 
properly disallowed as against con¬ 
tention that, having paid the illegal 
tax, claimant was entitled to recov¬ 
er it, regardless of whether claim¬ 
ant had passed it on.—Morristown 
Knitting Mills v. U. S., 42 F.Supp. 
817, 95 Ct.Cl. 552. 

81. U.S.—Lewis v. Reynolds, Wyo., 
52 S.Ct. 145, 284 U.S. 281, 76 L. 
Ed. 293—Durkee Famous Poods v. 
Harrison, C.C.A.I1L, 136 P.2d 303, 
certiorari denied 64 S.Ct 191, 320 
U.S. 782, 88 L.Ed. 469, certiorari 
granted Harrison v. Durkee Fa¬ 
mous Foods, 64 S.Ct. 367, 320 

U. S. 718, 88 L.Ed. 422—Helver¬ 

ing V. Schine Chain Theatres, 
C.C.A., 121 F.2d 948—Routzahn 

y. Brown, C.C.A.Ohio, 95 P.2d 766 
— ^Nye V. U. S., C.C.A.Mass., 84 
P.2d 457—Peerless Oil & Gas Co. 

V. Heiner, C.C.A.Pa., 81 P.2d 391. 
certiorari denied 57 S.'Ct. 9, 299 
U.S. 545, 81 D.Ed. 401, rehearing 
denied 57 S.Ct 113, 299 U.S. 620, 
81 L.Ed. 457—Arthur C. Harvey 
Co. V. Malley, C.C.A.Mass., 61 F.2d 
365, affirmed 53 S.Ct 426, 288 U. 
S. 415, 77 L.Ed. 866, motion denied 
289 U.S. 704, 53 S.Ct 656, 77 L.Ed. 
1461—Ingle v. Gage, D.C.N.Y., 52 
P.2d 738—Robinson-Davis Lumber 
Co. V. Crooks, D.C.Mo., 50 P.2d 638 
—Royal Bank of Canada v. U. S., 
CtCL, 44 P.2d 249—Rockwood v. 

U. S., CtCL, 38 P.2d 707—Graeper 

V. U. S., D.C.Or., 38 P.2d 354— 
Fidelity Title & Trust Co. v. Hein¬ 
er, D.C.Pa., 34 P.2d 350—^Eastman 
Kodak Co. v. U. S., CtCL, 48 F. 
Supp. 357, 99 CtCL 569—Morrison 
Cafeterias Consol, v. U. S., 42 P. 
Supp. 73, 95 CtCL 151—Otis Ele¬ 
vator Co. V. U. S., CtCL, 36 P. 
Supp. 328—Coates v. U. S., D.C.N. 
Y., 28 F.Supp. 320, affirmed, C.C.A., 
1940, 111 F.2d 609—George J. Ha- 

. gan Co. V. U. S., CtCL, 27 P.Supp. 
623—Bohemian Breweries v. U. S.,, 
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CtCL, 27 P.Supp. 588—Marshall v. 

U. S., Ct.Cl., 26 F.Supp. 474, cer¬ 

tiorari denied 60 S.Ct 128. 308 U.S. 
597, 84 L.Ed. 500—Broderick v. 

Anderson, D.C.N".Y., 23 F.Supp. 488 
—Pioneer Coal & Coke Co. v. U. S.. 
Ct.Cl., 14 P.Supp. 661—Lattimore 

V. U. S., CtCL, 12 P.Supp. 895— 
Pierce-Arrow Motor Car Co. v. U. 

5., Ct.Cl., 11 P.Supp. 60—Page v. 

Skinner, C.C.A.Colo., 298 P. 731, 
certiorari denied, 1924, 45 S.Ct. 

123, 266 U.S. 625, 69 L.Ed. 474— 
J. Livingston & Co. v. U. S., 67 
CtCL 626—Seinsheimer Paper Co. 
V. U. S., 63 CtCL 429—Logan 

County V. U. S., 31 CtCL 23. af¬ 
firmed Commissioner of Sinking 
Fund V. U. S., 18 S.Ct. 361, 169 
U.S. 255, 42 L.Ed. 737. 

82. U.S.—Tull & Gibbs v. U. S., C.C. 
A.Wash., 48 P.2d 148. 

XTntil pending appeal from defi¬ 
ciency assessment has been deter¬ 
mined the taxpayer is not entitled 
to a refund.—McCarl v. U. S. ex rel. 
Leland, 42 F.2d 346, 59 App.D.C. 362, 
certiorari denied U. S. ex rel. Le¬ 
land V. McCarl, 51 S.Ct 30, 282 U. 
S. 839, 75 L.Ed. 745. 

Refund credited on additional assess¬ 
ment for prior year 
U.S.—^National Tool Co. v. Rout¬ 
zahn, D.C.Ohio, 28 F.2d 914. 

83. U.S.—Bonwit Teller & Co. v. U. 

5.. CtCL, 51 S.Ct 395, 283 U.S. 
258, 75 L.Ed. 1018—Routzahn v. 
Brown, C.C.A.Ohio, 95 F.2d 766— 
U. S. V. Detroit Steel Products Co., 
D.C.Mich., 20 P.2d 675. 

Pa.—In re Haibach’s Estate, 25 Erie 
Co. 396. 

33 C.J. p 361 note 85. 

Action to recover taxes paid see in¬ 
fra §§ 858-931. 

Administrative and judicial review 
of commissioner’s decision see In¬ 
fra § 856. 

84. U.S.—Nixon v. U. S., 18 Ct.Cl. 
448. 

33 C.J, p 361 note 88. 

85. U.S.—U. S. V. Magnolia Petro¬ 
leum Co., CtCL, 48 S.Ct 236, 276 
U.S. 160, 72 L.Bd. 509, motion de¬ 
nied 48 S.Ct 527, 72 L.Ed. 1018— 
Standard Oil Co., New Jersey, v. 
U. S., CtCL, 10 P.Supp. 560, cer- 
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where the commissioner has signed a schedule of 
overassessments in respect of any internal revenue 
tax imposed by the title, the Revenue Act of 1932, 
or any prior revenue act, the date on which he first 
signed such schedule, if after May 28, 1928, shall 
be considered as the date of allowance of refund 
or credit in respect of such tax.^® 

Payment of claims. The government may not 
discharge its indebtedness to the taxpayer based on 
an overassessment by tendering a check for a sum 
much less than is admittedly due and imposing ob¬ 
ligations on acceptance thereof which foreclose the 
taxpayer from thereafter asserting his lawful 
claim.S'^ Payment of refunds, it has been held, 
must be made through the accounting officers of the 
treasury department.^S In auditing and paying a 
claim for a specific sum, for which appropriation 
has been made by congress, the functions of the 
government officers are only clerical.^^ Where an 
act of congress directs, certain sums of money to be 
refunded to certain persons named, the United 
States cannot withhold portions of these sums.^o 
After a draft is issued in payment of a claim, the 
government holds the fund in the nature of a 


trust^^ A person who was entitled to a refund of 
money, collected as a direct tax without warrant of 
law, may allow it to remain in the treasury for 
ah indefinite period without losing his right to it^^ 
Rejection of claim. The commissioner may give 
consideration to statements contained in a claim for 
refund without definitely rejecting the claim or in¬ 
tending to do S0.92 In rejecting a claim for refund 
the commissioner is not required, in the absence of 
statute, to State his reasons.^^ It is not essential 
that the commissioner should state in so many 
words that the claim is disallowed or that a disal¬ 
lowance should appear on a schedule signed by the 
commissioner.^^ The rejection of a claim on the 
ground of estoppel is not an approval of the cor¬ 
rectness of the claim on its merits.^® In various 
cases the action of the commissioner has been held 
to constituted*^ or not to constituted^ a rejection of 
a claim for refund. An allowance of only a por¬ 
tion of the taxpayer’s claim for refund constitutes 
a rejection of the balance of the claim.99 

The official action of the commissioner in reject¬ 
ing a claim constitutes a final disposition thereof 
and of all protests previously made or then pending 
before the bureau.^ 


tiorari denied 56 S.Ct. 113, 296 U. 
S. 597, 80 L.Ed. 423. 

Sigmingr of schedule of refunds and 
credits 

XJ.S.—R. H. Stearns Co. of Boston, 
Mass., V. U. S., Ct.CL, 54 S.Ct. 
325, 291 U.S. 54, 78 L.Ed. 647— 
U. S. V. Boston Buick Co., Mass., 
51 S.Ct. 206, 282 U.S. 476, 75 L. 
Ed. 470—Pottstown Iron Co. v. U. 

S., Ct.Cl., 51 S.Ct. 205, 282 U.S. 
4 79, 75 L.Ed. 472—U. S. v. Swift 
& Co., Ct.Cl., 51 set. 202, 282 U. 
S. 468, 75 L.Ed. 464—Atlas Pow¬ 
der Co. V. U. S., 40 P.2d 136, 69 Ct. 
Cl. 558. 

Entries made in account which 
are subsequently changed to alter 
balance due from taxpayer cannot 
be considered as final m determining 
date of allowance of credit for tax 
overpayment.—Standard Oil Co., New 
Jersey, v. U. S., Ct.Cl., 10 F.Supp. 
650, certiorari denied 56 S.Ct. 113, 
296 U.S. 697, 80 L.Ed. 423. 

Transmission to collector by com¬ 
missioner for determination of 
amount is not an allowance.—Girard 
Trust Co. V. U. S., Ct.Cl., 46 S.Ct. 
229. 270 U.S. 163, 70 L.Ed. 524— 
Swift & Co. V. U. S., 68 Ct.Cl. 97, af¬ 
firmed 51 S.Ct. 202, 282 U.S. 468, 75 
L.Ed. 464, disapproving Penn Smoke¬ 
less Coal Co. V. U. S., B.C.Pa., 34 
P.2d 205. 

Approval by secretary of treasury 
under farmers statutes 
U.S.—Stotesbury v. U. S., Ct.Cl., 13 
S.Ct. 1, 146 U.S. 196, 36 L.Ed. 940. 


86. U.S.—U. S. V. Wurts, Pa., 58 
S.Ct. 637, 303 U.S. 414, 82 L.Ed. 
932—Consolidated Paper Co. v. U. 

S., Ct.Cl., 1 F.Supp. 858, denying 
motion 59 F 2d 281, and certiorari 
denied 53 S.Ct. 506, 288 U.S. 615, 
77 L.Ed. 988. 

87. U.S.—Briggs & Turivas v. U. 

S., Ct.Cl., 53 F.2d 140. 

Taxpayer’s mere retention of check 

for amount less than alleged over¬ 
assessment did not affect status 
quo of claim and was not a partial 
payment thereof.—Briggs & Turivas 
V. U. S., supra. 

88. U.S.—U. S. V. Real Estate Sav. 
Bank, CtCL, 104 U.S. 728, 26 L.Ed. 
908. 

Second claim not settled by first re¬ 
fund 

U.S.—Aldridge v. U. S., 64 CtCl. 
424. 

89. U.S.—U. S. V. Louisville Sinking 
Fund Com’rs, Ct.Cl., 18 S.Ct. 358, 
169 U.S. 249, 42 L.Ed. 735. 

90. U.S.—U. S. V. Jordan, Ct.Cl., 
5 S.Ct. 585, 113 U.S. 418, 28 L.Ed. 
1013. 

91. U.S.—Ray v. U. S., D.C.Ind., 60 
F. 166. 

92. U.S.—Simons v. U. S., 19 CtCl. 
601. 

93. U.S.—Mutual Chemical Co. of 
America v. U. S., CtCl., 6 F.Supp. 
650. 

94. U.S.—Swift Mfg. Co. v. U. S., 
CtCl., 12 F.Supp. 463. 
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D.C.—U. S. ex rel. Botany Worsted 
Mills V. Helvering, 89 F.2d 848» 
67 App.D.C. 104. 

95. U.S.—Hanna Furnace Corpora¬ 
tion V. U. S., CtCl., 31 F.Supp. 136. 

96. U.S.—Swift Mfg. Co. V. TJ. S., 
CtCL. 12 F.Supp. 453. 

97. U.S.—Hanna Furnace Corpora¬ 
tion V. U. S., CtCl., 31 FSupp. 136 
—Cuban-American Sugar Co. v. U. 

S., CtCl., 27 F.Supp. 307, certio¬ 
rari denied 60 S.Ct 721, 309 U.S. 
681, 84 L.Ed. 1025, rehearing de¬ 
nied 60 S.Ct 1093, 310 U.S. 659, 84 
L.Ed. 1422—First Nat. Bank v. U. 

S., CtCl., 8 F.Supp. 484, motion 
denied 9 F.Supp. 424, certiorari de¬ 
nied 55 S.Ct 544, 294 U.S. 717, 79 
L.Ed. 1250. 

98. U.S.—^A. S. Kreider Co. v. U. S., 
C.C.A.Pa., 117 F.2d 133, reversed 
on other grounds 61 S Ct 1007, 
313 U.S. 443, 85 L.Ed. 1447—Mu¬ 
tual Chemical Co. of America v. 

U. S., CtCl., 6 F.Supp. 550. 

99. U.S.—Staten Island Ship Build¬ 
ing Co. V. U. S., D.C.N.y., 33 F. 
Supp. 134. 

Notice of rejection 

A certificate or statement from the 
bureau to taxpayer showing such al¬ 
lowance and the tax status and lia¬ 
bility of the taxpayer was sufficient 
notice of the bureau’s action in the 
premises.—C. F. Hovey Co. v. U. S., 
81 CtCl. 517. 

1. U.S.—Cuban-American Sugar Co. 

V. U. S., CtCl., 27 F.Supp. 307, cer- 
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^ 854. - Interest 

Interest on tax refunds may be allowed to the extent 
luthorized by statute. 

Interest is not allowable on tax refunds except to 
he extent that provision therefor is made by stat- 
ite.2 Under the Internal Revenue Code, 26 U.S. 
C.A. § 3771, and similar statutes, interest on over- 
3a}Tiients is allowed.^ In paying interest on re¬ 
funds, the commissioner is governed by the statute 
in force at the time of his allowance.^ 

Statutes providing for the payment of interest 
on refunds are to be construed in the light of the 


difficulties of the government bookkeeping and ac¬ 
counting;^ and a construction which will produce 
unequal and unjust results is to be avoided if pos¬ 
sible.^ 

Time during which interest runs. Under the In¬ 
ternal Revenue Code, 26 U.S.C.A. § 3771, in the 
case of a refund, interest is allowed and paid from 
the date of the overpayment to a date preceding the 
date of the refund check by not more than thirty 
days, such date to be determined by the commis¬ 
sioner, whether or not such refund check is ac¬ 
cepted by the taxpayer after tender to the tax¬ 
payer.*^ An overpayment includes an overpayment 


tiorari denied 60 S.Ct. 721, 309 U. 

S. 681, 84 D.Ed. 1025, rehearing 
denied 60 S.Ct. 1093, 310 U.S. 659. 
S4 L.Ed. 1422. 

2. U.S.—U. S. V, Botany Worsted 
Mills. CC.A.N.J., 98 F.2d 880— 
Enright v. U. S„ Ct.€l.. 54 F.2d 
182, certiorari denied 52 S.Ct. 4 95. 
286 U.S. 543, 76 L.Ed. 1280—Mc- 
Kenney v. U. S.. Ct.Cl., 49 F.2d 667 
—Sunny Brook Distillery Co. v. 

U. S., Ct-Cl., 48 F.2d 976, certio¬ 
rari denied 52 S.Ct. 20. 284 U.S. 
637, 76 L.Ed. 542—Commissioners 
of the Sinking Fund of Louisville 

V, Buckner, C.C.Ky., 48 F. 533— 
Clayton v. U. S., Ct.Cl., 44 F.2d 
427, certiorari denied 51 S.Ct. 654, 
283 U.S. 860. 75 L.Ed. 1466—Hind 
V. U. S.. Ct.Cl., 41 F.2d 892—Dime 
Trust & Safe Deposit Co. v. Phil¬ 
lips, D-C.Pa., 30 P.2d 395, reversed 
on other grounds Phillips v. Dime 
Trust & Safe Deposit Co., 52 S.Ct. 
46, 284 U.S. 160, 76 L.Ed. 220— 
Pierce Oil Corp. v. U. S.. Ct.Cl., 58 
F Supp. 648, certiorari denied 65 
S.Ct. 1402, 325 U.S. 865, 89 L.Ed. 
1985—Pugh V. Ladner, D.C.Pa., 52 
P.Supp. 604—Morgan v. U. S., Ct. 
CL, 18 F.Supp. 1017, certiorari de¬ 
nied 58 S.Ct. 36, 302 U.S. 716, 82 L. 
Ed, 553—Pearson v. U. S„ Ct.Cl., 
17 F Supp. 527, certiorari denied 
57 S.Ct. 668, 300 U.S. 678, 81 L. 
Ed. 882, rehearing denied 57 S 
Ct. 788, 301 U.S. 712, 81 L.Ed. 1365 
-—Harnischfeger Corporation v. U. 
S., Ct.Cl., 17 F.Supp. 205—Waite 
Hardware Co. v. U. S., Ct.CL, 3 
F.Supp. 340—Cuba R. Co. v. Ed¬ 
wards, D.C.N.Y., 298 F. 664, re¬ 
versed on other grounds Edwards 
V. Cuba R. Co., 45 S.Ct. 614, 268 
U.S- 628, 69 L.Ed. 1124—Stauffer, 
Eshleman <& Co. v. U. S., 66 Ct.Cl. 
277—P. Lorillard Co. v. U. S., 58 
Ct.Cl. 541. affirmed U. S. v. P. 
Lorillard Co., 45 S.Ct. 359, 267 U.S. 
471, 69 L.Ed. 741. 

Interest on claims against United 
States generally see the C.J.S. ti¬ 
tle United States § 154, also 65 C. 
J. p 1384 note 59 et seg. 

.nterest: 

In suits for recovery of erroneous 
refunds see infra § 857. 


On recovery of judgment for tax¬ 
es paid see infra §§ 924-929. 

Eight to interest is not founded 
on contract or on a wrong or tort of 
the United States or of any of its 
officers or agents.—Nichols v. Com¬ 
missioner of Corporations and Taxa¬ 
tion, 50 N.E.2d 76. 314 Mass. 285, 147 
A.L.R. 830- 

Compromise agreement as to in¬ 
terest on income tax carries implied 
condition that interest paid will be 
returned, if tax is refunded as un¬ 
warranted.—Big Diamond Mills Co. 
V. U. S.. C.C.A.Minn., 51 F.2d 721. 

3. U.S.—Atlantic Oil Producing Co. 

V. U. S., €t.Cl., 35 PSupp. 766— 

Siegel V. U. S.. 18 P.Supp. 771. 

Earliest statutory authority for 
payment of interest was contained 
in Revenue Act of 1921, 42 U.S St. at 
L. p 227, which became effective on 
Nov. 23. 1921.—U. S. v. Botany Wors¬ 
ted Mills, C.C.A.N.J., 98 P.2d 880. 
What constitutes “overpayment” 

(1) Excessive advance payment of 
tax to collector before computation 
of amount of tax was not overpay¬ 
ment requiring payment of interest 
on refund.—Busser v. U. S., C.C.A. 
Pa., 130 F,2d 537—Moses v. U. S., D. 
C.N.Y.. 28 F.Supp. 817. 

(2) There is also, however, some 
authority to the contrary.—^Atlantic 
Oil Producing Co. v. U. S., Ct.Cl., 35 
F.Supp. 766. 

“Additional assessment” 

(1) Term "additional assessment,” 
within statute providing for pay¬ 
ment of interest on tax refund, re¬ 
fers to determination by commis¬ 
sioner of deficiency for taxable year 
m respect of tax returned and paid 
by taxpayer.—Whitney Bodden Ship¬ 
ping Co. V. U. S., Ct.Cl., 52 F.2d 1003. 

(2) Tas: assessed by commissioner 
on taxpayer's second return made un¬ 
der newly enacted retroactive taxing 
act which increased tax rate above 
that provided for in original return 
for same period was not “additional 
assessment,'* and taxpayer was there¬ 
fore not entitled to interest on re¬ 
fund thereof.—^Whitney Bodden Ship¬ 
ping Co. v. U. S., supra. 
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Protest under prior statutes 
U.S.—Maas & Waldstein Co. v. U. S., 
Ct.Cl., 51 S.Ct. 606. 283 U.S. 583. 
75 L.Ed. 1285—Girard Trust Co. 
V. U. S., Ct.Cl., 46 set. 229, 270 

U. S. 163, 70 L Ed. 524—Chestnut & 
Smith V. U. S., Ct.Cl., 55 F.2d 1012. 

4. U.S—U. S. V. Magnolia Petroleum 
Co., Ct.Cl.. 48 S.Ct. 236, 276 U.S. 
160, 72 L Ed 509. motion denied 
48 S.Ct. 527, 72 L Ed. 1018—Blair 

V. U. S. ex rel. Birkenstock, App.D. 

C. . 46 set. 506, 271 U.S. 348. 70 
L Ed. 983—U. S. v. Botany Worsted 
Mills, C.aA.N.J., 98 F.2d 880— 
Penn Smokeless Coal Co. v U. S., 

D. C.Pa., 34 F.2d 205—Continental 
Battery Co. v. U. S., 67 Ct.Cl. 272. 

Schedule of refunds signed on day 
new act became effective 
US—Rockford Paper Mills v. U. S., 
Ct.Cl., 16 F.Supp. 766. 

5- U.S.—Girard Trust Co. v. U. S., 
Ct.Cl., 46 S.Ct- 229, 270 U.S. 163, 70 
L.Ed. 524. 

6. U.S.—U. S. V. Botany Worsted 
Mills. C.C.A.N.J., 98 P.2d 880. 

7. U.S.—U. S. V. Botany Worsted 
Mills, supra—Busser v. U. S.. D.C. 
Pa., 45 P.Supp. 327, reversed on 
other grounds, C.C.A., 130 F.2d 537. 

Computation under prior statutes 
U.S.—U. S. V. Magnolia Petroleum 
Co., Ct.Cl., 48 set. 236. 276 U.S. 
160, 72 L.Ed. 509. motion denied 
48 S.Ct. 527, 72 L.Ed. 1018—Blair 
V. U. S- ex rel. Birkenstock, App. 
D.C., 46 S.Ct. 506, 271 U.S. 348, 70 
L.Ed. 983—Girard Trust Co. v. U. 
S., Ct.Cl., 46 S.Ct 229, 270 U.S. 163, 
70 L.Ed. 524—Union Bleachery v. 
U. S., C.CA.S.a, 79 P2d 549, 102 
A.L.R. 204—M. J. Whittall Asso¬ 
ciates V. U. S., Ct.Cl., 50 F.2d 307 
—Hind V. U. S., Ct.Cl., 41 F.2d 892 
—J. H. Williams & Co. v. U. S.. Ct. 
CL, 39 P.2d 1019, new trial denied 
48 P.2d 672—Penn Smokeless Coal 
Co. V. U. S., D.C.Pa., 34 P.2d 205— 
Brier Hill Steel Co. v. U. S., 45 P. 
Supp. 209, 96 Ct.CL 294—Pacific 

Coast Biscuit Co. v. U. S., Ct.CL, 
19 F.Supp. 545, certiorari denied 58 

S.Ct. 54, 302 U.S. 729, 82 L.Ed. 563 
—Eastman Kodak Co. v. U. S., Ct. 
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by credit as well as by cash,^ and interest in such 
case runs only from the date of credit.^ Where 
there is a delay in the transmission of the refund 
check to the „taxpayer after it has been executed, 
interest is nevertheless computed on the basis of 
the date on the check rather than on the basis of 
the date of delivery of the check, at least in a case 
where there has not been a willful neglect or de¬ 
lay.^® 

Rate of interests Under the Internal Revenue 
Code, 26 U.S.C.A. § 3771, interest shall be allowed 
and paid on any overpayment in respect of any 
internal revenue tax at the rate of six per cent per 
annum.ii 

§ 855. Rehearing 

Within certain limitations the commissioner of in¬ 
ternal revenue may reopen the case and redetermine the 
tax. 

The commissioner of internal revenue may re¬ 


open an allowance and redetermine the tax,^^ at 
least within the period of limitations for assess¬ 
ment and collection.^^ The commissioner's signa¬ 
ture on a schedule of overassessments does not final¬ 
ly establish a claimant's right to a refund and does 
not preclude further investigation and consideration 
of the claim.i^ Xhe commissioner may take his sig¬ 
nature from the schedule,and, even after a check 
is signed and mailed, may cancel the payment and 
revoke the authority of payment erroneously 
made.^® 

The decision of the commissioner is in abeyance 
until he has finished deliberation on a reconsidera¬ 
tion of the claim.^'^ 

Rcopenmg rejected claims. The commissioner 
may reopen and reconsider a disallowed claim, 
provided it is reopened before the expiration of the 
statutory period fixed for the commencement of an 
action to recover the refund.^^ Where, after re¬ 


el., 13 F.Supp. 435. certiorari de¬ 
nied 57 S.Ct. 46. 299 U.S. 5S1, 81 
L Ed. 428—American Steam Con¬ 
veyor Corporation v. U. S., Ct.Cl., 
10 F.Supp 571, certiorari denied 
56 S.Ct 115 rtwo cases), 296 U. 
S. 599, 80 L.Ed. 424. 

8. U S.—U. S. V. Botany Worsted 
Mills, C.C.A.N.J., 98 F.2d 880. 

9. U.S—U. S. V. Botany Worsted 
Mills, supra. 

10. U.S.—Pugh V. Ladner, D.C.Pa., 
52 F.Supp. 604. 

11. U.S.*—Dresser v. U. S., 77 Ct.Cl. 
302. 

12. U.S—U. S. V. Tuthill Spring 
Co., DC HI.. 55 F.2d 415—New Jer¬ 
sey Worsted Mills v. Gnichtel, D. 
C.N.J., 31 F.Supp. 908, affirmed, C. 
C.A., 116 F.2d 338, certiorari de¬ 
nied 61 S.Ct. 828, 312 U.S. 709, 85 
L.Ed. 1141—Blue Jay Lumber Co. 
V. U. S., Ct CL, 27 F.Supp. 707. 

Correction of assessment, reassess¬ 
ment, or additional assessment see 
supra § 604. 

Recovery of erroneous refund see 
infra § 857. 

At any time before payment the 
commissioner may reconsider and 
revoke an allowance made for re¬ 
fund, where suit has not been 
brought and there has been no 
change in the head of the bureau.— 
Ridgway v. U. S., 18 Ct.Cl. 707. 

Until award has passed out of 
commissioner’s control, it does not 
become final, and while it remains 
in his office is subject to correction 
or revocation.—Stotesbury v. U. S., 
Ct.Cl., 13 S.Ct 1, 146 U.S. 196, 36 L. 
Ed. 940. 

13. U.S.—C. I. R. V. Newport Indus¬ 
tries, C.C.A., 121 F.2d 665—Omaha 
Baum Iron Store v. U. S., Ct.Cl., 


8 F.Supp. 703, certiorari denied 56 
S.Ct. 87. 296 U.S. 576, 80 L.Ed. 407. 
Reversal of credit 

Where claim for overpayment of 
income taxes for certain year was 
erroneously allowed and credited 
against deficiency for prior year and 
taxpayer paid resulting balance, 
commissioner, on discovering error 
before expiration of limitation on 
collection of deficiency, could dis¬ 
allow overpayment claim, reverse 
credit, and reinstate deficiency.—C. 
I. R. V. Newport Industries, C.C.A., 
121 P.2d 655. 

14. U.S.—U. S. V. Wurts, Pa., 58 S. 
Ct 637, 303 U.S. 414, 82 L.Ed. 932. 
lu absence of communication with 

taxpayer, commissioner’s approval of 
schedule of refunds and credits and 
conduct in connection therewith may 
be changed or rescinded.—Paulson v. 
U. S., C.C.A.Kan., 78 P.2d 97. 

15. U.S.—Paulson v. U. S., supra. 

16. US.—Daube v. U S., Ct.Cl., 53 
S.Ct 597, 289 US. 367, 77 L.Ed. 
1261. 

17. U.S.—McKesson & Robbins v. 
Edwards, C.C.A.N.Y., 57 F.2d 147— 
Mobile Drug Co. v. U. S., D.C.Ala., 
39 P.2d 940. 

D.C.—U S. ex rel. Botany Worsted 
Mills V. Helvering, 89 P.2d 848, 67 
App.D.C. 104. 

18. US.—Ford Motor Co., to Use 

and Benefit of Jewel Tea Co., v. 
U S., CtCL, 3 F.Supp. 423, cer¬ 
tiorari denied 54 S.Ct 560, 291 U 
S. 683, 78 L.Ed. 1070. 

33 C.J. p 361 note 91. 

Statute placing barrier on admin¬ 
istrative refunds by bureau of in¬ 

ternal revenue independent of suits 
did not prevent commissioner from 
reconsidering rejected claim for re¬ 
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fund within time allowed for bring¬ 
ing suit or destroy effect of such 
reconsideration as to make first re¬ 
jection final for purpose of suit.— 
Piedmont Mfg. Co. v. U. S., D.C.S.C., 
15 F.Supp. 581, affirmed, CC.A., U. S. 

V. Piedmont Mfg. Co., 89 P.2d 296. 
Power of special advisory committee 
Where income tax refund claim for 
specified year was referred to spe¬ 
cial advisory committee, committee 
could not reopen same taxpayer’s 
refund claims for other years, but 
under its general powers couid only 
consider and recommend to commis¬ 
sioner matters which had been re¬ 
ferred to it.—Boyce v. U. S., Ct.Cl., 
21 F.Supp. 274, certiorari denied 59 
S.Ct. 68, 305 US. 609, 83 L.Ed. 387. 

19. US.—First Nat. Bank of Chi¬ 
cago V. U S., C.C.A.Ill, 102 F2d 
907, certiorari denied 59 S.Ct 1038, 

307 US. 641, 83 L.Ed 1521. re¬ 
hearing denied 60 S.Ct. 69, 308 U.S. 
633, 84 L.Ed. 527, and motion de¬ 
nied 60 S.Ct. 1090, 310 US. 658, 
84 L.Ed. 1421—U. S. Trust Co. of 
New York v. U S., Ct.Cl., 23 F. 
Supp. 476, certiorari denied 59 S. 
Ct. 1031, 307 U.S. 633, 83 L.Ed. 
1515, rehearing denied 60 S.Ct. 67, 

308 U.S. 634, 84 L.Ed. 527—Staton 
V. U S., D.C.OkL, 9 F.Supp. 428— 
Youngstown Sheet & Tube Co. v. 
U S., Ct.CL, 7 F.Supp. 290. 

Amendment of claim after expiration 
of statutory period see supra § 850. 
Limitations of actions to recover 
taxes paid see infra §§ 884-890. 
Second refund claim filed almost' 
four years after first, raising no 
new issue, and involving no addi¬ 
tional assessment, did not operate 
t'O reopen tax liability.—B. Altman 
& Co. V. U S., CtCL, 40 F.2d 781, 
certiorari denied 61 S.Ct. 36, 282 U.S. 

I 863, 76 L.Ed. 763. 
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jcction, an application “by the taxpayer to reopen 
Ms claim is denied, the rejection stands unchanged 
in every respect^O 

§ 856. Administrative and Judicial Review 

The ruling of the commissioner of internal revenue 
with respect to claims for refund of taxes is subject to 
administrative and judicial review where such remedies 
are prescribed by statute. 

The decision of the commissioner of internal rev- 
•enue with respect to tax refunds ordinarily is not 
reviewable, at least in the absence of fraud, by any 
■court or agency,unless a review is provided for 
hy statute.^2 A ruling of the commissioner is not 
subject to review where the statute expressly makes 
his ruling final and not subject to review.23 

Agricultural Adjtishncnt Act. The ruling of the 
commissioner of internal revenue on a claim for 
refund of processing taxes was subject to review 
under the statute, 7 U.S.C.A. § 648, by the process¬ 
ing tax board of review established in the treas¬ 


ury departments^ The processing board of review 
subsequently was abolished and its jurisdiction 
transferred to the tax court of the United States.ss 

The petition for review by the tax court must be 
filed within the time limited by the statute.S6 On 
a petition to review the decision of the commis¬ 
sioner disallowing a claim, the allegation that a 
claim had been filed is jurisdictional^^ and is prop¬ 
erly challenged by a motion to dismiss which re¬ 
quires the tax court to determine that issue before 
proceeding to a hearing on the merits.ss A claim 
that fails to meet the statutory requirements and 
that has been properly disallowed by the commis¬ 
sioner as defective leaves the tax court without ju¬ 
risdiction to grant a refund.^^ The disallowance 
of the claim by the commissioner imposes on claim¬ 
ant the necessity of proving that it paid the tax 
and did not escape the burden thereof in any man¬ 
ner whatsoever.^® On a motion by the commis¬ 
sioner to dismiss, all facts pleaded in the petition 
before the tax court must be accepted as admitted.^i 


20. U.S.—Solomon v. IT. S., C.C.A. 

' N.T., 57 F.2d 150. 

21. XJ.S.—First Nat. Bank of Green- 
castle V, U. S,. 15 Ct.Cl. 225. 

3S C.J. p. 361 note 87. 

Actions to recover taxes paid see in¬ 
fra §§ 858-931. 

Review of assessment of taxes see 
supra §§ 697-757. 

22. U.S.—^Anniston Mfg:. Co. v. Da¬ 
vis. Ala.. 57 S.Ct. 816, 301 U.S. 337, 
81 L.Ed. 1143, rehearing denied 
Anniston Mfg. Co. v. Davis, 58 S. 
Ct. 3. 302 U.S. 772, 82 L.Ed. 599— 
Lucas v. Kentucky Distilleries & 
Warehouse Co., C.C.A.Ky., 70 F.2d 
883. 

Beftuid of automobile accessories tax 
U.S.—Jefferson Electric Mfg. Co. v. 
U. S.. Ct.Cl., 38 F.2d 139—Boyle 
Valve Co. v. U. S., Ct.Cl., 38 F.2d 
135. 

Burden was on petitioning oil com¬ 
pany to show that commissioner 
erred in denying claim for refund 
on basis of charging intangible drill¬ 
ing operations to deductible expens¬ 
es instead of to accounts receivable. 
—State Consol. Oil Co. v. C. I. R., 
C.C.A., 66 F.2d 648, certiorari denied 
State Consol. Oil Co. v. Helvering, 
54 S.Ct. 371, 290 U.S. 704, 78 L.Ed. 
605. 

Determination of merits of claim on 
petition 

Ordinarily neither a board nor a 
trial court should attempt to de¬ 
termine finally the merits of a claim 
for refund of internal revenue taxes 
on the petition or complaint, but 
should require a stipulation of facts 
or the production of evidence and 
should then ■find the exact facts on 


which final order or judgment is 
based.—Grain Belt Supply Co. v. C. 
I. R., C.C.A., 109 F.2d 490, certiorari 
denied 60 S.Ct. 1098, 310 U.S. 648, 
84 L.Ed. 1414. 

23. U.S.—Svrift & Co. v. U. S., Ct. 
CL, 38 F.Supp. 435. 

Refund of taxes collected under 
Bankhead Cotton Act 
U.S.—Cook V. U. S., C.C.A.Ala., 115 
F.2d 463—Crain v. U. S., CtCl., 44 
F.Supp. 321, 96 Ct.Cl. 443, certio¬ 
rari denied 63 S.Ct. 71, 317 U.S. 
667, 87 L.Ed. 536. 

Decision of secretary of treasury re¬ 
funding tax on distilled spirits 
U.S,—Hoffheimer v. U. S., 20 Ct.Cl. 
371, 

24. U.S.—^Anniston Mfg. Co. v. Da¬ 
vis, Ala., 57 S.Ct. 816, 301 U.S. 337, 
81 L.Ed. 1143, rehearing denied 
Anniston Mfg. Co. v. Davis, 58 S. 
Ct. 3, 302 U-S. 772, 82 L.Ed. 699— 
Seller v. C. L R., C.C.A., 122 F.2d 
430. 

Processing of agricultural commodity 
Board of review had no jurisdic¬ 
tion to review commissioner’s disal¬ 
lowance of claim for refund of proc¬ 
essing taxes paid with respect to 
processing of agricultural commodi¬ 
ty for customers for a charge or fee. 
—Fuhrman & Forster Co. v. C. I. R., 
C.C.A., 114 F.2d 863, certiorari de¬ 
nied 61 S,Ct. 613, 312 U.S. 682, 85 L. 
Ed. 1123—^Arabi Packing Co. v. C. I. 
R., C.C.A., 109 F.2d 278, certiorari 
denied 60 S.Ct. 1093, 310 U.S. 645, 84 
L.Ed. 1412. 

25. U.S.—Republic Cotton Mills v. 
C. I. R., C.C.A., 147 F.2d 278, cer¬ 
tiorari denied C. I, R. v. Republic 
Cotton Mills, 65 S.Ct. 1201, 325 U. 

IIOQ 


S. 862, 89 L.Ed. 1983—Franklin 

Peanut Co, v. C. I. R., C.C.A., 144 
P.2d 979, certiorari denied 65 S.Ct. 
916. 324 U.S. 867, 89 L.Ed. 1422. 
2©- U.S.—Priscilla Baking Co. v. CL 
I. R., C.C.A., 117 P.2d 375, certio¬ 
rari denied 61 S.Ct. 1114, 313 U. 
S. 591, 85 L.Ed. 1545. 

27. Tennessee Consol. Coal Co. v. 
C. I. R., C.C.A., 117 F.2d 452—Lee 
Wilson & Co. V. C. L R., C.C.A., 
111 F.2d 313. 

28. U.S.—Lee Wilson & Co. v. C. I. 
R., supra. 

29. U.S.—Lee Wilson & Co. v, C. I. 
R., C.C.A., 123 F.2d 232—Lee Wil¬ 
son & Co. V. a I. R., C.C.A., 111 
F.2d 313. 

Taxpayer could not complain that 
commissioner could not impose on 
him burden of furnishing data in 
support of a claim that burden of 
taxes was borne by taxpayers, where 
taxpayers’ statement that data was 
not , available was unsupported by 
evidence, and there was no showing 
that taxpayers had any competent 
evidence with which to substantiate 
their claim respecting burden of tax¬ 
es.—Landrum v. C. I. R., C.C.A.» 122 
F.2d 857. 

30 . U.S.—Caldwell Sugars v. C. I. 
R., C.C.A.La., 140 P.2d 772, certio¬ 
rari denied 65 S.Ct. 710, 324 U.S. 
851, 89 L.Ed. 1412, rehearing denied 
65 S.Ct. 909, 324 U.S. 888, 89 L. 
Ed. 1436. 

Admissibility of evidence 
U.S.—Sellmayer Packing Co. v. C. L 
R., C.C.A., 146 F.2d 707. 

31. U.S.—F. & F. Laboratories v# 
C. L R.. C.C.A., 104 F.2d 663. 
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The decision of the tax court with respect to the 
refund of processing taxes is subject to judicial re¬ 
view under the statute, 7 U.S.C.A. § 648 (g), by a 
circuit court of appeals or by the United States 
court of appeals for the District of Columbia.32 
The appeal must be in accordance with statutory 
requirements, and for failure to observe such re¬ 
quirements the court of appeals may dismiss the 
petition-22 Where there is doubt whether the tax 
court, the taxpayer, and the commissioner are in 
entire agreement as to the facts on which the tax 
court based its order, the court of appeals is re¬ 
quired to deal with the broad question whether the 
facts alleged in the amended petition, viewed in the 
light most favorable to the taxpayer, are insuffi¬ 
cient to support his claim for refund.24 The ju¬ 
risdiction given to the court of appeals to modify 
or reverse the decision of the tax court if it is not 
in accordance with law includes the power to re¬ 
view all questions of general and statutory law 
and all constitutional questions.25 It is the func¬ 
tion of the tax court to determine the weight and 
credibility of the evidence offered by the claim- 
ant.26 The court of appeals is without power to 
make any findings of fact;27 it is limited to ques¬ 
tions of law.2S A conclusion of fact by the tax 

32. U.S.—Anniston Mfg-. Co. v. Da¬ 
vis, Ala., 57 S.Ct. 816, 301 U.S. 337, 

81 L.Ed. 1143, rehearing- denied 
Anniston Mfgr. Co. v. Davis, 58 S. 

Ct. 3, 302 U.S. 772, 82 L.Ed. 599. 

33. U.S.—United Drug Co. v. 
vering, C.C.A., 

34. U.S.- 
C. I. R., C.C.A., 
tiorari denied 60 S.Ct. 1098, 

U.S. 648, 84 L.Ed. 1414. 

35. U.S.—Anniston Mfg. Co. v. Da¬ 
vis, Ala., 57 S.Ct. 816, 301 U.S. 337, 

81 L.Ed. 1143, rehearing denied, C. 

C.A., Lincoln Mills of Alabama v. 

Davis, 89 F.2d 1012, rehearing de¬ 
nied Anniston Mfg. Co. v. Davis, 

58 S.Ct. 3, 302 U.S. 772, 82 L.Ed. 

599. 

36. U.S.—Arkwright Mills v. 

R., C.C.A., 127 F.2d 465. 

Sufficiency of findings 
U.S.—Sellmayer Packing Co. v. C. I. 

R. , C.C.A., 146 F.2d 707. 

37. U.S.—E. Regensburg & Sons v. 

Helvering, C.C.A., 130 F.2d 507. 

D.C.—Plelvering v. Insular Sugar Re¬ 
fining Corp., 141 F.2d 713, 79 U.S. 

App.D.C. 4. 

38- U.S.—Republic Cotton Mills v. 

C. I. R., C.C.A., 147 F.2d 278, cer¬ 
tiorari denied C. I. R. v. Republic 
Cotton Mills, 65 S.Ct. 1201, 325 U. 

S. 862, 89 L.Ed. 1983. 

39. U.S,—Helvering v. B. Regens¬ 
burg & Sons, C.C.A., 139 P.2d 883 
—Colonial Milling Co. v. C. I. R., 


court, if supported by substantial evidence, is bind¬ 
ing on the court of appeals.29 Where the tax court 
fails to give to the evidence the consideration it 
deserves, its decision may be reversed^® and the 
proceeding remanded to the tax court for appropri¬ 
ate action.'^i 

The decision of the commissioner with respect to 
claims for pa 3 nnients by holders of floor stocks as 
of a certain date, as provided for by 7 U.S.C.A. 
§ 642, is not subject to judicial review.^2 ^ 
termination by the commissioner with respect to 
drawbacks on exportations is expressly made final 
and not subject to review by the statute, 7 U.S.C.A. 
§ 641 (e).43 

§ 857. Erroneous Refunds and Actions to Re¬ 
cover 

The government may recover amounts paid In Il¬ 
legal or erroneous tax refunds, but the action for re¬ 
covery must be brought within the time limited by 
statute. 

Under the general rules considered in the C.J.S. 
title United States § 134, also 65 Corpus Juris page 
1371 notes 68-79, independent of statutory author¬ 
ity the government may recover amounts paid in 
illegal or erroneous tax refunds.^^ The obligation 

43. U.S.—Swift & Co. V. U. S., Ct. 
Cl., 38 F.Supp. 435. 

Statute providing for review of 

commissioner's action on claim for 
refund, 7 U.S.C.A. § 648, is confined 
to proceeding to recover processing 
taxes and is not applicable to pro¬ 
ceeding to recover drawbacks on ex¬ 
portations on which processing tax¬ 
es had been paid.—Wilson & Co. v. 
U. S., Ct.Cl., 30 F.Supp. 672, affirmed 
61 S.Ct. 120, 311 U.S. 104, 85 L.Ed. 
71—^Wilson & Co. of Kansas v. U. S., 
Ct.Cl., 30 F.Supp. 672, affirmed 61 S. 
Ct. 120, 311 U.S. 104, 85 L.Ed. 71— 

T. M. Sinclair & Co. v. U. S., Ct.Cl., 
30 F.Supp. 672, affirmed 61 ^.Ct. 120, 
311 U.S. 104, 85 L.Ed. 71. 

44. U.S.—U. S. Paper Exports Ass’n 
V. Bowers. aC.A-N.T., 80 F.2d 82— 

U. S. V. Tuthill Spring Co., D.C.IIL, 
65 F.2d 415—U. S. v. Pusey, C.C.A. 
Cal., 47 F.2d 22—Champ Spring Co. 

V. U. S.. D.C.Mo., 38 F.2d 988, af¬ 
firmed, C.C.A., 47 F.2d 1, certio¬ 
rari denied 51 S.Ct. 560, 283 U.S. 
852, 76 L.Ed. 1459—U. S. v. Bart- 
ron, D.C.S.D., 35 F.2d 765—Talcott 
V. U. S., C.C.A.Cal., 23 F.2d 897, 
certiorari denied 48 S.Ct. 601, 27 7 
U.S. 604, 72 L.Ed. lOH—U. S. v. 
Standard Spring Mfg. Co., D.C. 
Mmn., 23 F.2d 495—Otis Elevator 
Co. V. U. S., Ct.Cl., 36 F.Supp. 328 
—U. S. V. Standard Silk Co., D.C. 
H.Y., 12 F.Supp. 64—Baum Iron 
Store V. U. S., CtCL, 8 F.Supp. 
703, certiorari denied 56 S.Ct. 87, 
296 U.S. 576, 80 L.Ed. 407. 


Hel¬ 
los F.2d 637. 

■Gram Belt Supply Co. v. 

109 F.2d 490, cer- 
310 


C. I. 


C.C.A., 132 P.2d 505, certiorari de¬ 
nied 63 S.Ct. 857, 318 U.S. 780, 87 
L.Ed. 1148—Honorbilt Products v. 
C. 1. R., ac.A., 119 F.2d 797— 
Swift & Co. V. U. S., CtCL, 38 F. 
Supp. 435. 

Piudings held sustained 

U.S.—Sellmayer Packing Co. v. C. I. 

R. , C.C.A., 146 F.2d 707—Franklin 
Peanut Co. v. C. I. R., C.C.A., 144 
F.2d 979, certiorari denied 65 S.Ct. 
916, 324 U.S. 867, 89 L.Ed. 1422 
—Edward J. Gay Planting & Manu¬ 
facturing Co. V. C. I. R., C.C.A.La., 
143 P.2d 452, certiorari denied 65 

S. Ct. 122, 323 U.S. 769, 89 L.Ed. 
615—Slack Bros. v. C. I. R., C.C.A. 
La., 141 F,2d 261, certiorari de¬ 
nied 65 S.Ct. 710, 324 U.S. 852, 89 
L.Ed. 1412, rehearing denied 65 S. 
Ct. 909. 324 U.S. 889, 89 L.Ed. 1437 
—Honorbilt Products v. C. I. R., C. 
C.A., 119 F.2d 797. 

D.C.—Helvering v. Insular Sugar 
Refining Corp., 141 P.2d 713, 79 
U.S.App.D.C. 4. 

40. U.S.—Arkwright Mills v. C. I. 

R. , C.C.A., 127 F,2d 465. 

41. U.S.—Republic Cotton Mills v. 

C. I. R., C.C.A.. 147 F.2d 278, cer¬ 
tiorari denied C. I. R. v. Republic 
Cotton Mills, 65 S.Ct. 1201, 325 U. 

S. 862, 89 L.Ed. 1983. 

42. U.S.—Seligman's Inc., v. U. S., 

D. C.La., 30 F.Supp. 895. 

D.C.—Nolde & Horst Co. v. Helver¬ 
ing, 122 F.2d 41, 74 App.D.C. 204. 
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of the taxpayer to return money erroneously re¬ 
funded is quasi-contractual, that is, imposed by 
law or public policy without regard to the consent 
or intention of the parties, and contractual only in 
the sense that the inequity of the situation is re¬ 
mediable by action of assumpsit.^5 The amount of 
the erroneous refund for which the government 
seeks recovery is not a tax.^® 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 3746, and simdar acts, within certain limitations 
erroneous refunds may be recovered by suit brought 
in the name of the United States.^"^ This provi¬ 
sion does not grant the government a new right, 
but is a limitation on its long-established right to 
sue for money wrongfully or erroneously paid from 
the public treasury^^ Money refunded to a tax¬ 
payer may be recovered by the government when 
the basis of the refund is an erroneous conclusion 


in the construction or application of a statute.^^ 

Reco\'ery of amounts of erroneous tax refunds 
has been by action at law and not by suit in eq¬ 
uity,®^ and proper defenses may be asserted.®^ In 
a suit or counterclaim to recover an erroneous re¬ 
fund the burden of proof is on the government52 
and it may not recover where it fails to establish 
that the taxpayer has money which in equity and 
good conscience he should not retain.^^ 

Limitations of actions. Under the Internal Rev¬ 
enue Code, 26 U.S.C.A. § 3746 and similar statutes, 
suits for the recovery of erroneous refunds must be 
brought within, or before the expiration of, two 
years after the making of such refund, or within 
five years from the making of the refund if it ap¬ 
pears that any part of the refund was induced by 
fraud or the misrepresentation of a material fact.®^ 


“Prior to passag'e of the Revenue 
Act of 1928, the government could 
either recover by suit upon common 
counts, or counterclaim where a re¬ 
fund of taxes was made through 
mistake or error of law or fact upon 
the part of the administrative offi¬ 
cers of the treasury,"—U. S. v. 
Woolner Distilling Co., D.C.IIL, 52 
F.2d 666, 668, affirmed, C.C.A., Wool¬ 
ner Distilling Co. V. U. S., 62 F.2d 
228. 

Voluntary payment 

However, it has been held that a 
voluntary payment by the govern¬ 
ment is not recoverable.—^U. S. v, 
Detroit Steel Products Co., D.C.Mich., 
20 P.2d 675. 

45. U.S.—U. S. V. Hart, D.C.Pa., 12 
P.Supp, 596, affirmed, C.C.A., 90 F. 
2d 9S7. 

Constructive notice 
Taxpayer who received refund 
without deduction of unpaid tax for 
previous year was charged with 
knowledge of statute making deduc¬ 
tion compulsory on government 
agents.—Woolner Distilling Co. v, U. 
S., C.C.A.I11., 62 F.2d 228. 

46. XJ.S.—^Woolner Distilling Co. v. 
U. S., supra—Champ Spring Co. v. 
U. S., D.C.Mo., 38 F.2d 988, af¬ 
firmed, C.C.A., 47 F.2d 1, certiorari 
denied 51 S.Ct. 560, 283 U.S 8*52, 75 
D.Ed. 1459—U S. v. Hart, D.C.Pa., 
12 P.Supp. '596, affirmed C.C.A., 90 
F.2d 9S7. 

iTurisdiction of court 
However, it has been held that the 
government’s demand for recovery 
of alleged erroneous refund was for 
taxes as respected jurisdiction of 
court.—U. S. V. Frost Lumber Indus¬ 
tries, D.C.La., 48 P.2d 285. 

47. US.—U. S. V. Wurts, Pa., 58 S. 
Ct. 637, 303 U.S. 414, 82 L.Ed. 932 
—^Woolner Distilling Co. v. U. S., 
C.C.A.I11., 62 F.2d 228. 


48. U.S.—U. S. V. Wurts, Pa., 58 S. 
Ct. 637, 303 US. 414, 82 L Ed. 932 
—Houston Production Co. v. U. S., 
DC Tex., 4 F.Supp. 715. 

49. U.S.—U. S. V. Heilbroner, D.C.N. 
Y., 22 FSupp. 368, affirmed, C.C. 
A., 100 P2d 379. 

Becisiou subsectueatly overruled 
Refund of tax by commissioner as 
an overassessment under circuit 
court decision, followed by overrul¬ 
ing of such decision by United States 
supreme court, is an “error" justify¬ 
ing recovery of refund.—U. S. v. 
Green, D.C.Pa,, 28 F.Supp. 549. 

50. U.S.—Kelley v. U. S., C.C.A.Cal., 
30 F.2d 193. 

Jurisdiction 

Court of district wherein taxpayer 
had principal office and place of busi¬ 
ness had jurisdiction of suit by gov¬ 
ernment to recover alleged erroneous 
refund.—U. S. v. Frost Lumber In¬ 
dustries, D.C.La., 48 P.2d 285. 
Conditions precedent 
Commissioner was not required to 
assess amount claimed as a tax de¬ 
ficiency as condition to suit to re¬ 
cover such refund, since obligation 
of taxpayer to make restitution is 
not a tax.—U. S. v. Hart, D.C.Pa., 12 
FSupp. 596, affirmed, C.C.A., 90 F.2d 
987. 

51. Excessiveness of original tax 
may be asserted.—^U. S. v. Pusey, C. 
aA.Cal., 47 F.2d 22. 

Jeopardy assessment 

In action to recover tax erroneous¬ 
ly refunded to defendant after de¬ 
fendant had paid such tax pursuant 
to jeopardy assessment, commission¬ 
er’s determination, in making the 
jeopardy assessment, that collection 
of amount due would be jeopardized, 
was not open to challenge by de¬ 
fendant.—U. S. V. Standard Silk Co., 
D.C.tvT.r. 12 P.Supp. 54. 
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Affiliation 

Defendant could not properly con¬ 
tend that, if affiliation with partner¬ 
ship and other corporations had been 
allowed, no tax could have been as¬ 
sessed, where defendant had filed 
separate return and commissioner’s 
ruling that corporation and partner¬ 
ship should be affiliated in different 
groups was accepted without ques¬ 
tion.—^U. S. V. Standard Silk Co., su¬ 
pra. 

52. U.S.—U. S. V. Wood, C.C.A.Pa., 
79 P.2d 286, certiorari denied 56 
S.Ct. 249, 296 U.S. 643, 80 L.Ed. 
457—Omaha Baum Iron Store v. 
U. S., Ct.Cl., 8 F.Supp. 703, certio¬ 
rari denied ‘56 S.Ct. 87, 296 U.S. 
576, 80 L.Ed. 407—Houston Pro¬ 
duction Co. V. U. S., D.C.Tex., 4 P. 
Supp. 715. 

53. U.S.—Lee Rubber & Tire Corpo¬ 
ration V. U. S., D.C.Pa., 49 F.Supp. 
6—U. S. V. Liberty Baking Corpo¬ 
ration, D.C.N.Y., 2'5 F.Supp. 203— 
Houston Production Co. v. U. S., 
DC.Tex., 4 F.Supp. 715. 

EvidezLce presented issue of fact 

for district court as to whether gift 
tax on corporate stock made subject 
of gift was computed upon an exces¬ 
sive valuation, so as to entitle tax¬ 
payer to a refund.—U. S. v. Frank, 
C.C.A.I11., 133 P.2d 1009. 

54. U.S.—U. S. V. Wurts, Pa., 58 S. 
Ct. 637, 303 U.S. 414, 82 L.Ed. 932 
—Smyth V. U. S., C.aA.Kan., 92 F. 
2d 900—Hartford - Connecticut 
Trust Co. V. Eaton, D.C.Conn., *8 
P.Supp. 218. 

Suits for recovery of interest paid 
on refund must be brought within 
the time prescribed.—U. S. v. Steel 
Furniture Co., C.'C.A.Mich., 74 P.2d 
744. 

Prior to enactment of Revenue Act 
of 1828 there was no time limitation 
on the United States for the com- 
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The period begins to run from the '^making’’ of the 
refund, that is, from the date of payment and not 
from the date of allowance.^® 

Persons liable. In an action at law it has been 
held that the government may recover only against 
the person to whom the erroneous refund was 
paid.s^ 

Allozvance of interest. Under the Internal Rev¬ 
enue Code, 26 U.S.C.A. § 3746 (d), erroneous re¬ 
funds recoverable by suit bear interest at the rate 
of six per cent per annum from the date of the 
payment of the refund.^^ Interest is allowable 
from the date of payment of the refund rather 
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than from the date of demand for payment of the 
re fund. 

Review. General rules governing review of civil 
actions ordinarily apply in actions by the govern¬ 
ment to recover an erroneous tax refund.^® 

Recovery by taxpayer of erroneous refund col¬ 
lected. A taxpayer, from whom the government 
has collected the amount of an erroneous tax re¬ 
fund, is not entitled to recover such amount from 
the government, although the amount was collected 
in an irregular manner, as by threatening dis¬ 
traint.^® 
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1. In General 


§ 858. In General 

The right or privilege of recovery of taxes paid, in 
a proper case, is well established, subject to the power 
of congress to withdraw the right or privilege altogether, 
or to prescribe such conditions and restrictions as it 
deems proper on its exercise. 


Broadly speaking, the recovery of taxes paid is 
solely a matter of governmental grace,and rests 
entirely on statutes.®^ The right or privilege of re¬ 
covery in a proper case is, however, well estab¬ 
lished,and is recognized by various statutes.®^ 


mencement of suit for refund.—U. 
S. V. Woolner Distilling- Co., D.C.Ill., 
52 P.2d 666, affirmed, C C.A., Wool¬ 
ner Distilling Co. v. U. S., 62 F.2d 
228—U. S V. Bartron, D.C.S.D., 35 
F.2d 765—Talbott v. U. S., D.C.Cal., 
21 F.2d 493, affirmed C.C.A., 23 F.2d 
897, certiorari denied 48 S.Ct. 601, 
277 US. 604, 72 L.Ed. 1011. 

Iiimitations governing suits to col¬ 
lect taxes are inapplicable.—Smyth 
V. U. S., C.C..A.Kan., 92 F.2d 900— 
Woolner Distilling Co. v. U. S., C. 
C.A.I11., 62 F.2d 228—Talcott v. U. 
S., D.C.Cal., 21 F2d 493. affirmed, C. 
C.A.-, 23 F.2d 897, certiorari denied 
48 S.Ct. 601, 277 U.S. 604, 72 L.Ed. 
1011 . 

55. U.S.—U. S. V. Wurts, Pa., 58 S. 

Ct 637, 303 U.S. 414, 82 L Ed. 932 
—U. S. V. Fairbanks, C C.A.Cal., 95 
F.2d 794, certiorari denied Fair¬ 
banks V. U. S., 59 S.Ct. 66, 305 U. 
S. 605, 83 L.Ed. 38'5, rehearing 

granted 59 S.Ct 363, 305 U.S. 667, 
83 L.Ed. 433, affirmed 59 S.Ct 607, 
306 U.S. 436, 83 L.Ed. 8'55—Paulson 
V. U. S., C.C.A.Kan., 78 P.2d 97. 

56. Besiduary legatee under will of 
taxpayer after taxpayer's estate had 
been distributed was not liable in ac¬ 
tion at law.—U. S. V. Hart, C.C.A. 
Pa., 90 P.2d 987. 

57. Bate is six per cent and an al¬ 
lowance of seven per cent is error.— 

U. S. V. Fairbanks, C.C.A.Cal., 96 F. 
2d 794, certiorari denied Fairbanks 

V. U. S., 59 Sqt 66, 30-5 U.S. 605, 83 
L.Ed. 385, rehearing granted 59 S.Ct 


363, 305 U.S. 667, 83 L.Ed. 433, af¬ 
firmed 59 S.Ct 607, 306 U.S. 436, 83 
L.Ed. 855. 

58. U.S.—U. S. V. Fairbanks, C.C.A. 
Cal., 95 F.2d 794, certiorari denied 
Fairbanks v. U. S , 59 S.Ct 66, 305 

U. S. 605, 83 L.Ed. 385, rehearing 
granted 59 S.Ct 363, 305 U.S. 667, 
S3 L.Ed. 433, affirmed 59 S.Ct 607, 
306 US 436, 83 L.Ed. 855—Smyth 

V. U. S., C.C.A Kan., 92 P.2d 900. 
Bate of demand governed before 

enactment of act of June 22, 1936 
which fixed the date of payment of 
the refund.—U. S. v. Carpenter, C.C. 
A.C 0 I 0 ., 84 F2d 813. 

59. Attorney general had power to 
decline to file petition for rehearing 
or application to supreme court for 
certiorari after decision of circuit 
court of appeals on appeal from dis¬ 
trict court judgment and could dele¬ 
gate such power to assistant district 
attorney as attorney of record for 
United States.—Smyth v. U. S., C.C 
A.Kan., 92 F.2d 900. 

Circuit court of appeals must as¬ 
sume, on appeal from judgment for 
United States in its action for 
amount of erroneous income tax re¬ 
fund, that district attorney, whose 
duty it was to represent plaintiff in 
trial court, was duly authorized by 
attorney general to appear for it 
and manage case in circuit court of 
appeals.—Smyth v. U. S., supra. , 
Effect of stipulation 

The United States is bound by 
stipulation, entered into by assist- 
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ant attorney as its attorney of rec¬ 
ord in circuit court of appeals after 
latter handed down decision on ap¬ 
peal from district court judgment, 
that neither party desired to file pe¬ 
tition for rehearing and that man¬ 
date might issue forthwith, and can¬ 
not recede therefrom after adverse 
party, acting on faith thereof, paid 
judgment.—Smyth v. U. S., supra. 

60. U.S.—Champ Spring Co. v. U. S., 
C.C.A.Mo., 47 F.2d 1, certiorari de¬ 
nied 51 set. 560, 283 U.S. 852, 75 
L.Ed. 14'o9 

61. U.S.—New Consumers Bread Co. 
V. C. I. R, C.C.A., 115 F.2d 162, 
131 A.L.R. 1329—Cook v. U. S., C. 
C.A.Tex., 108 F.2d 804, certiorari 
denied 60 S Ct. 1079, 310 U.S. 636, 
84 L.Ed. 1406. 

62. U.S.™Gotham Can Co. v. U. S., 
CtCL, 37 F2d 793, petition dis¬ 
missed 50 S Ct. 463, 281 U.S. 706, 74 
L.Ed. 1129. 

63. U.S.—Poyner v. C. L R, C.C.A. 
Tex., 81 F 2d 521—Ruhel Corpora¬ 
tion V. Rasqum, D.C.N.Y., 43 F. 
Supp. Ill, affirmed, C.C.A., 132 F. 
2d 640. 

33 C.J. p 362 note 13. 

64. U.S.—Graham v. Dupont, Del., 
43 S.Ct. 567, 262 U.S. 234, 67 L.Ed. 
965-~Cook V. U. S., C C.A.Tex., 108 
F.2d 804, certiorari denied 60 S.Ct. 
1079, 310 U.S. 636, 84 L.Ed. 1406— 
Mon jar v. Higgins, D.C.N.Y., 4'5 F. 
Supp. 303—Hvoslet v. U. S., D.C.N. 
Y., 217 F. 680, affirmed U. S. v. 

1 Hvoslef, 35 S.Ct. 459, 237 U.S. 1, 
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At the same time, it has been said that congress 
may deprive a taxpayer of the right or privilege 
altogether, or it may prescribe such conditions 
and restrictions as it deems proper on the exercise 
of such right or privilege,^6 and there must be a 
strict compliance with such conditions or restric¬ 
tions.®'^ 

The right to sue the fax collector in a proper case 


to recover taxes paid is well established.®^ While 
it has been stated that such right of action is statu¬ 
tory,other authorities have stated that it is de¬ 
rived from the common law.*^® In any event, 
whether or not the right is derived from the com¬ 
mon law, it has been recognized by various stat¬ 
utes."^ Such right is subject to conditions imposed 
by congress,and may be withdrawn, if a fair and 
adequate administrative remedy is provided.'^® 


59 L.Ed. 813, Ann.Cas.l91SA, 286—-' 

U. S. V. Shipley, Pa., 197 F. 265 
116 C.C.A. 627. 

33 C J. p 36i note 13. 

Validity of statutes authorizing re¬ 
covery of taxes paid see supra § 
34. 

65. U.S.—Collector of Internal Rev¬ 
enue V. Hubbard, Conn., 12 Wall. 
1, 20 L.Ed. 272. 

Statutes withdrawing jurisdiction of 
courts see infra § 860. 

Statute giving- taxpayer right to 
injunctive relief against illegal as¬ 
sessments or collections has been 
held not to deprive him of right of 
action to recover taxes paid.—Van 
Antwerp v. U. S, C.C.A.Cal, 92 P.2d 
871—U. S. V. Yellow Cab Co., C.C. 
A.Ill.. 90 F.2d 699. 

Bight to recover taxes on unjust en¬ 
richment not barred 
Statute providing that all provi¬ 
sions of law with respect to taxes 
imposed by title 1, relating to in¬ 
come taxes, of Revenue Act of 1936 
should, in so far as not inconsistent 
with title 3. relating to taxes on un¬ 
just enrichment, be applicable with 
respect to taxes imposed by title 3, 
did not render inapplicable statutes 
providing for recovery of illegally 
collected taxes.—Sheridan Flouring 
Mills V. Cassidy, C.C.A.Wyo., 87 P.2d 
20, certiorari denied 57 S.Ct. 491, 300 
U.S. 664, 81 L.Ed. 872. 

66. U.S.—U. S. V. Jefferson Electric 
Mfg Co., CtCl., 54 S.Ct. 443, 291 
US 3S6. 78 LEd. 859—Collector of 
Internal Revenue v. Hubbard, 
Conn., 79 U.S. 1, 12 Wall. 1, 20 L. 
Ed. 272—New York Handkerchief 
Mfg. Co. V. U. S., C.C.A.I11., 142 
F.2d 111, certiorari denied 65 S. 
Ct. 58, 323 U.S. 725, 89 L.Ed. 582 
—Jaubert Bros. v. U. S., C.C.A.La., 
141 P 2d 206—Arab! Packing Co. 

V. 0. 1. R., C.C.A., 109 P.2d 278, 
certiorari denied 60 S.Ct. 1093, 310 
U.S. 64-5, 84 L.Ed. 1412—Cook v. 
U. S., C.C.A.Tex., 108 F.2d 804, cer¬ 
tiorari denied 60 S.Ct 1079, 310 U 
S. 636, 84 L.Ed. 1406—L. T. Piver, 
Inc. V. Hoey, C.C.A.N.Y., 101 P.2d 
68—Gotham Can Co. v. U. S., Ct 
CL, 37 P.2d 793, petition dismissed 

60 S Ct 463, 281 U.S. 706, 74 L.Ed. 
1129—Haight V. U. S., D.C.Wash., 
20 F.2d 245, affirmed, C.C.A., 22 F. 
2d 367—Braun v. U. S., 46 F.Supp 
993, 98 CtCl. 176—Crain v. U. S., 


44 F.Supp. 321, 96 CtCl. 443, cer¬ 
tiorari denied 63 S.Ct 71, 317 U.S. 
667, ST L.Ed. 536—Carver v. U. S., 
CtCl., 27 F.Supp. 608—Falls Citv 
Brewing Co. v. U. S.. D.C.Ky., 12 F. 
Supp. 6, appeal dismissed, C.C.A., 
86 P.2d 9 9 S—Oak Worsted Mills 
V. U. S.. 68 CtCl. 539. 

Jurisdictional conditions see infra § 
860. 

Suits for recovery of processing tax¬ 
es 

U.S.—Bethlehem Baking Co. v. U. S., 
C.C.A.Pa., 129 P.2d 490—Sailer v. 
C. 1. R., C.C.A., 122 F.2d 430— 
Savannah Sugar Refining Corpo¬ 
ration V. C. I. R., C.C.A., 121 F.2d 
426—Trunz Pork Stores v. Ras- 
Quin, aC.A.N.Y., 100 F.2d 399— 
Wilson & Co. V. U. S., CtCl., 30 P. 
Supp. 672, affirmed 61 S.Ct 120, 311 

U. S. 104, 85 L.Ed. 71—Wilson & 
Co. of Kansas v. U. S., CtCl., 30 
F.Supp. 672, affirmed 61 S.Ct. 120, 
311 U.S. 104, 85 L.Ed. 71—T. M. 
Sinclair & Co, v. U. S., Ct.CL, 30 
F.Supp. 672, affirmed 61 S.Ct 120, 
311 U.S. 104, 85 LEd. 71—Trunz 
Pork Stores v. Rasquin, D.C.N.Y., 
22 F.Supp. 1020. 

Statute repealed prior to institu¬ 
tion of action held inapplicable.— 
Stahmann v. Vidal, N.M,, 59 S.Ct 41, 
305 U.S. 61, 83 L.Ed. 41. 

67. U.S.—New York Handkerchief 
Mfg. Co. V. U. S., C.C.A.I1L, 142 P. 
2d 111, certiorari denied 65 S.Ct. 
58, 323 U.S. 725, 89 L.Ed. 582— 
Jaubert Bros. v. U. S., C.C.A.La., 
141 P.2d 206—^Arabi Packing Co. 

V. O. L R., C.C.A., 109 F.2d 278, 
certiorari denied 60 S.Ct. 1093, 310 
U.S. 645, 84 L.Ed. 1412—L. T. Fiv¬ 
er, Inc. V. Hoey, C.C.A.N.Y., 101 
F.2d 68—Cram v. U. S., 44 F.Supp. 
321, 96 CtCl. 443, certiorari denied 
63 S.Ct 71, 317 U.S. 667, 87 L.Ed. 
536. 

The government may insist on 
strict compliance with statutory re¬ 
quirements.—Beaverdale Memorial 
Park V. U. S., U.C.Conn., 47 F.Supp 
663. 

08. U.S.—^J. W. Carter Music Co. v. 
Bass, D.C.Tex., 20 P.2d 390—Shaef- 
er V. Ketchum, C.C.N.Y., 21 F.Cas 
No.12,693, 76 IntRev.Rec. 4—Ed^ 
son Electric Illuminating Co. v. U 
S., 38 Ct.Cl. 208. 

Persons liable see infra § 893. 
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69. U.S.—Standard Rice Co. v. Sco¬ 
field, D.C.Tex., 27 F.Supp. 854. 

At common law there is no implied 
promise on the part of the collector 
to pay back taxes erroneously or il¬ 
legally collected, since such payment 
would be contrary to his duty to pay 
taxes collected over to the treasury. 
—Collector of Internal Revenue v. 
Hubbard, Conn., 12 Wall., U.S., 1, 20 
L Ed. 272—Hastings v. Herold, C.C. 
N.J., 184 F. 759. 

70. U.S.—Sirian Lamp Co. v. Man¬ 
ning, aC.A.N.J., 123 F.2d 776, 138 
A.L.R, 1423—Routzahn v. Willard 
Storage Battery Co., C.C.A.Ohio, 65 
F.2d 89, reversed on other grounds 
•54 S.Ct. 443, 291 U.S. 3 86, 78 L.Ed. 
859—White v. Hopkins, C.C.A.Tex., 
51 P.2d 159—^Wilkes Barre Lace 
Mfg. Co. V. Mundy, D.C.Fa, 18 F. 
Supp. 65. 

33 C.J. p 362 note 10. 

On general governmental princi¬ 
ples the courts will entertain an ac¬ 
tion against the collector for the re¬ 
turn of taxes.—Union Packing Co. v. 
Rogan, D.C.Cal., 17 F.Supp. 934. 

71. U.S.—U. S. V. Kales, Mich., 62 
S.Ct. 214, 314 US. 186, 86 L.Ed. 132 
—U. S. T. Emery, Bird, Thayer 
Realty Co., Mo., 35 S.Ct. 499, 237 
U.S. 28, '59 L.Ed. 825—Collector of 
Internal Revenue v. Hubbard, 
Conn., 12 Wall. 1, 20 L.Ed. 272— 
Cudahy Bros. Co. v. 'La Budde, C. 
C.A.Wis., 92 F.2d 937, certiorari 
denied La Budde v. Cudahy Bros. 
Co., 58 S.Ct. 763, 303 U.S. 659, 82 
L.Ed. 1118—Routzahn v. Willard 
Storage Battery Co., C.C.A.Ohio, 
65 P.2d 89, reversed on other 
grounds 54 S Ct. 443, 291 U.S. 386, 
78 L.Ed. 8'59—White v. Hopkins, C. 
aA.Tex., 61 F.2d 159. 

33 C.J. p 362 note 9 [b]. 

72. U.S.—Tucker v. Alexander, Okl., 
48 S.Ct 45, 275 U.S. 228, 72 L.Ed 
253—Assessors v. Osbornes, N.Y., 
9 Wall. '56 7, 19 L.Ed. 748—Royal 
Worcester Corset Co. v.. White, D. 
C.Mass., 40 F.Supp. 26 7—Coffey v. 
Exchange Bank of Lennox, C.C.A. 
S.D., 296 F. 807, followed in 296 
F. 811. 

73. U.S.—^Anniston Mfg. Co. v. Da¬ 
vis, Ala., 67 S.Ct 816, 301 U.S. 337, 
81 L Ed. 1143, rehearing denied 
58 S.Ct 3, 302 U.S. 772, 82 L.Ed. 
599—Royal Worcester Corset Co. 
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§ 859. Nature, Form, and Exclusiveness of 
Remedy 

An action to recover taxes paid is in the nature of an 
action for money had and received and is equitable in its 
fsmction and character. 

An action to recover taxes paid is in the nature 


of an action for money had and received.Al¬ 
though it is an action at law, "^5 jt is equitable in its 
function and character,and is predicated on the 
same equitable principles that underlie actions in 
assumpsit for money had and received.'^'^ It is a 


V. White, D.C.Mass., 40 F.Supr 
267. 

74. U.S.—Interwoven Stocking Co 
V. U. S., CC.A.N.J,, 144 F.2d 76F 
—American Light & Traction Co 
V. Harrison, C.C.A.IIL, 142 F.2<? 

630, 154 A.L.R. 1042—Rubel Corpo¬ 
ration V Rasquin, C.C.A.N.Y., 132 
F.2d 640—Howard v. U. S, C.C.A. 
La., 125 F 2d 9S6—Ryan v. Alexan¬ 
der, C.C.AOkl., 118 F.2d 744, cer¬ 
tiorari denied 62 S.Ct. 72, 314 U.S. 
'622, 86 L.Ed. 500—Buhl v. Kav- 

onagh, C.C.A.Mich., 118 F.2d 315— 
Fisher v. C. I. R, C C.A., 108 P.2d 
707, certiorari denied 60 S.Ct. 978, 
310 U.S. 627, 84 L.Ed. 139'8— 

Luzier’s v. Nee, C.C.A.Mo., 106 F. 
2d 130, certiorari denied 60 S.Ct. 
514, 309 U S 660, 84 L.Ed. 1008— 
Crossett Lumber Co. v. U. S., C.C. 
A.Ark., 87 P.2d 930, 109 A.L.R. 1348 
—Cans S S Line v. Bowers, C.C.A. 
N.T., 82 F 2d 181, certiorari denied 
56 S.Ct. 940, 298 U.S. 676, 80 L.Ed. 
1397—U. S. Paper Exports Ass’n 
V Bowers, C.C.A N.T., 80 P.2d 82— 
Routzahn v Willard Storage Bat¬ 
tery Co., C.C.A.Ohio, 65 F.2d 89, 
reversed on other grounds 54 S.Ct. 
443, 291 U.S. 386, 78 L.Ed. 859— 
Hartwell Mills v. Rose, C.C.A.Ga., 
61 P.2d 441—Routzahn v. Reeves 
Bros. Co., C.C.A.Ohio, 59 F.2d 915, 
certiorari denied Reeves Bros Co. 
V. Routzahn, 53 S.Ct. 97, 287 U.S. 
660, 77 L.Ed. 562—DufRn v. Lucas, 
C.C.A.Ky., 55 F.2d 786, certiorari 
denied 53 S Ct. 14, 287 U.S. 611, 77 
L.Ed. 531—Lewis v. Reynolds, C.C. 
A.Wyo., 48 F.2d 515, affirmed 52 
S.Ct. 145, 284 U.S. 281, 76 L.Ed. 
293, modified on other grounds 52 
set. 264, 284 U.S. 699, 76 L.Ed. 
514—J W. Carter Music Co. v. 
Bass, D.C.Tex., 20 P.2d 390—H. T. 
Poindexter & Sons Merchandise 
Co. V. U. S., DC.Mo., 40 F.Supp. 
787, reversed on other grounds U. 
S. V. H. T. Poindexter & Sons Mer¬ 
chandise Co., 128 P.2d 992, certio¬ 
rari denied 63 S.Ct. 159, 317 U.S. 
677, 87 L Ed. 543, rehearing denied 
63 S.Ct. 255. 317 U.S. 710, 87 L.Ed. 
666—Pacific Mills v. Nichols, D.C. 
Mass., 31 F.Supp. 43—Hammermill 
Securities Corporation v. Noel, D. 
C Va., 26 F.Supp. 402—American 
Newspapers v. U. S., D.C.N.Y., 20 
FSupp. 385—Harr v. U. S., D.C. 
Pa., 20 F.Supp. 206—Lit v. U. 3-, D. 

C. Pa., 18 F.Supp. 436—George S. 
Colton Elastic Web Co. v. W’'hlte, 

D. C.Mass., 16 F.Supp. 726—United 
Shoe Machinery Corporation v. 
White, D.C.Masa., 13 F.Supp. 97, 
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modified on other grounds, C.C.A., 
89 P 2d 363, certiorari denied 58 
S.Ct. 478, two cases, 302 U.S. 768 
82 L Ed. 596—Nelson v. Carman. 
CC.N.Y., 17 FCasNo.10,103, 5 

Blatchf. 511, 6 Int.Rev.Rec. ISI. 

It is the lineal successor of the 
common count in indebitatus as¬ 
sumpsit for money had and received. 
—Stone V. White, Mass., 57 S.Ct. 851, 
301 U.S. 532, 81 LEd. 1265, 302 U.S. 
639, 82 LEd. 497, rehearing denied 
58 S.Ct. 260, 302 U.S. 777, 82 L.Ed. 
601. 

Quasi-contractual 

U.S.—Sirian Lamp Co. v. Manning, C. 
CA.N.J., 123 P.2d 776, 138 A.L.R. 
1423. 

Plenary suit 

U.S.—Pacific Mills v. Nichols, D.C. 
Mass., 31 F.Supp. 43. 

Assumpsit held proper form of ac¬ 
tion to recover taxes wrongfully col¬ 
lected.—Kentucky Impr. Co. v. Slack, 
Mass., 100 U.S. 648, 25 L.Ed 609— 
Assessors v. Osbornes, N.Y., 9 Wall. 
567, 19 L.Ed. 748—City of Philadel¬ 
phia V. Diehl, Pa., 5 Wall. 720, 18 L. 
Ed. 614. 

75. U.S.—Stone v. White, Mass., 57 
S.Ct. 851, 301 U.S. 532, 81 L.Ed. 
1265, 302 U.S. 639, 82 L.Ed. 497, 
rehearing denied 58 S.Ct. 260, 302 

U. S. 777, 82 LEd. 601—Ihterwoven 
Stocking Co. v. U. S., C.C.A.N.J., 
144 P.2d 768—American Light & 
Traction Co. v. Harrison, C C.A.Ill., 
142 F.2d 639, 154 A.L R. 1042—Ry¬ 
an v, Alexander, C.C.A.OkL, 118 P. 
2d 744, certiorari denied 62 S.Ct. 
72, 314 U.S. 622, 86 L.Ed. 500—Buhl 

V. Kavanagh, C.C.A.Mich., 118 F.2d 
315—Routzahn v. Brown, C.C.A. 
Ohio, 95 F.2d 766—Crossett Lum¬ 
ber Co. V. U. S., aCAArk., 87 P. 
2d 930, 109 A.LR. 1348—U. S. Pa¬ 
per Exports Ass'n v. Bowers, C.C. 
A.N.Y., 80 P.2d 82—Ralston Puri¬ 
na Co. V. U. S., Ct.Cl., 58 P.2d 1065. 
certiorari denied 53 S.Ct. 594, 289 
U.S. 732, 77 LEd. 1481—Mills v. 

U. S., DC.N.Y., 35 F.Supp. 738. 

76. U.S.—Stone v. White, Mass., 57 
S.Ct. 851, 301 U.S. 532, 81 L.Ed. 
1265, rehearing denied 58 S.Ct. 260, 
302 U.S. 777, 82 L.Ed. 601—Paxson 

V. C. I, R., C.C.A., 144 F.2d 772— 
Interwoven Stocking Co. v. U. S., 
C.C.A.N.J., 144 P.2d 768—Ameri¬ 
can Light & Traction Co. v. Har¬ 
rison, CC.A.I11., 142 P.2d 639, 154 
A.L.R. 1042—Ryan v. Alexander, C 
C.A.OkL, 118 F.2d 744, certiorari 
denied 62 S.Ct. 72, 314 U.S. 622, 86 
L.Ed. 500—Buhl v. Kavanagh,^ C.C. 
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A.Mich. 118 P.2d 315—Fisher v. C. 
I. R., CC.A., 108 F.2d 707, certio¬ 
rari denied 60 S.Ct. 978, 310 U.S. 
627, 84 L.Ed. 1398—Cloister Print¬ 
ing Corporation v. U. S., C.C.A.N. 
Y, 100 F-2d 355—Routzahn v. 
Brown, C.C.A Ohio, 95 F.2d 766— 
Crossett Lumber Co. v. U. S, C.C. 
A.Ark, 87 F 2d 930, 109 A.L.R. 1348 
—Rose V. McEachern, C.C.A.Ga., 
86 P.2d 231, reversed on other 
grounds McEachern v. Rose 5S S. 
Ct. 84, 302 U.S. 56, 82 L.Ed 46— 
U. S. Paper Exports Ass’n v. Bow¬ 
ers, CCANY.. 80 F.2d 82—Rout¬ 
zahn V. Willard Storage Battery 
Co., C.C.A Ohio, 65 F.2d 89. re¬ 
versed on other grounds 54 S.Ct. 
443, 291 U.S. 386, 78 L.Ed 859— 
Hartwell Mills v. Rose, C.C.A.Ga, 
61 P2d 441—Ralston Purina Co. v. 

U. S, Ct.Cl., 58 P.2d 1065, certio¬ 
rari denied 53 S Ct. 594, 289 U.S. 
732, 77 LEd. 1481—Duffin v. Lucas, 
C C..AKy., 55 F 2d 786, certiorari 
den^pd 53 S.Ct 14, 287 U.S. 611, 77 
LEd 531—Mills v. U. S., D.C.N.Y., 
35 P Supp 738—Pacific Mills v. 
Nichols, D C Mass., 31 F.Supp. 43— 
Wm. Pilene’s Sons Co. v. White, D. 
C.Mass., 30 FSupp. 414—Biermann 

V. Shea. D.C.N.Y., 28 F.Supp. 213— 
Hammermill Securities Corpora¬ 
tion V. Noel, D.C.Va., 26 F.Supp. 
402—American Newspapers v. U. 
S., D.C.N.Y., 20 F.Supp. 385—Harr 
V. U. S, D.C.Pa., 20 F.Supp. 206— 
Marks v. U. S., D.C.N.Y., 18 FSupp. 
911, affirmed C.C.A., 98 P.2d 564, 
certiorari denied 59 S Ct. 245, 305 
U.S. 652, S3 L.Ed. 422—Lit v. U. 
S., D.C.Pa., 18 F.Supp. 435—George 
S. Colton Elastic Web Co. v. White, 
D C.Mass., 16 F.Supp. 726—Lincoln 
Mills of Alabama v. Davis, D C. 
Ala., 15 F.Supp. 257, affirmed, C.C. 
A., Anniston Mfg. Co. v. Davis, 87 
F.2d 773, affirmed 57 S Ct. 816, 301 
U.S. 337, 81 LEd. 1143, rehearing 
denied '58 S.Ct. 3, 302 U.S. 772, 82 
L.Ed. 599. 

Equitable grounds of action see in¬ 
fra § 861. 

77. U.S.—Stone v. WTiite, Mass., 57 
S.Ct. 851, 301 U.S 532, 81 L.Ed. 
1265, 302 US. 639, 82 L.Ed. 497, re¬ 
hearing denied 58 S.Ct. 260, 302 U. 
S. 777, 82 L.Ed 601—Interwoven 
Stocking Co. V. U. S., C.C.A.N.JT., 
144 F 2d 768—Buhl v. Kavanagh, 
C.C.A.Mich., 1L8 F.2d 316—Cloister 
“Printing Corporation v. U. S., C C. 
A.N.Y., 100 P.2d 355—Hartwell v. 
Mills, C.C.AGa., 61 F.2d 441—Her¬ 
man V. WTiite, D.C.Mass., 25 F. 
Supp. 587. 
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INTERNAL REVENUE 


personal action,at least technicallythe collec¬ 
tor ordinarily bein^ the defendant,^^ although in 
reality it is a suit against the United States.^"^ Such 
action at law ordinarily is considered adequate, and 
a suit in equity cannot, therefore, be maintained. 

While payment of an erroneous or illegal tax as¬ 
sessment and suit to recover the amount paid was 
formerly the taxpayer’s only remedy, the taxpay¬ 
er may, under statutes so providing, obtain injunc¬ 
tive relief against improper assessments or collec¬ 
tions, as discussed supra §§ 696, 824, and he may 
appeal to the tax court for a redetermination of any 
deficiency found, as discussed supra § 697 et seq. 
Statutes recognizing the taxpayer’s right to sue the 
collector, as discussed supra § 858, cannot be re¬ 
garded as creating a new right and a special remedy 
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to enforce it in such form as to make that remedy 
exclusive.^^ 

Tort action. Illegally exacted taxes may be re¬ 
covered m an action sounding in tort^^ 

Splitting causes of action. The rule stated in Ac¬ 
tions § 102, that a single cause of action cannot be 
split and separate suits maintained for the various 
parts thereof, has been held applicable to actions to 
recover taxes paid.^^ 

§ 860. Jurisdiction and Venue 

The federal district courts and the court of claims 
have general jurisdiction of actions to recover taxes 
illegally or erroneously collected, except in certain cases 
withdrawn from their jurisdiction. 

It is well established that the federal courts, 
more specifically, the federal district courts,and 


Baceipt of money wliioli in eq.nity 
■and good conscience ought to be re- 
-funded is theory on which action is 
predicated.—Howard v. U, S., C.C.A. 
L.a., 125 F.2d 986—Luzier’s v. Nee, 
C.aA.Mo., 1()6 F.2d 130, certiorari 
denied 60 S Ct. 514, 309 U.S. 660, 84 
L.Ed. 10OS—H. T. Poindexter & Sons 
IMerchandise Co. v. U. S., D C Mo., 40 
P.Supp. 787, reversed on other 
grounds U. S. v. H. T. Poindexter & 
Sons Merchandise Co., 128 F 2d 992, 
certiorari denied 63 S.Ct. 159, 317 
tJ.S. 677, “87 L.Ed, 543, rehearing de¬ 
nied 63 S.Ct. 255, 317 U.S. 710, 87 L. 
Ed. '566. 

Unjust enrichment is theory on 
which action is predicated.—Bier- 
mann v. Shea, D.C.N.T., 28 F.Supp. 
213. 

ys. U.S.—Routzahn v. Willard Stor¬ 
age Battery Co., C-C A.Ohio, 65 P. 
2d 89, reversed on other grounds 54 
S.Ct. 443, 291 U.S. 386, 78 L.Ed. 
859—Routzahn v. Reeves Bros. 
Co., C.C.xV.Ohio, -59 F.2d 915, cer¬ 
tiorari denied Reeves Bros. Co. v. 
Routzahn, 53 S Ct. 97, 287 U.S. 650, 
77 L Ed. 582—Penn Smokeless Coal 
-Co V. Lewellyn, D.C.Pa, 26 F.2d 
743—-J. W. Carter Music Co. v. 
Bass, D.C.Tex,, 20 F.2d 390—Atkins 
V. Bender, D C La., IS F.2d 357. 
An action against the collector 
must be predicated on some element 
-of personal responsibility.—Standard 
Rice Co. v. Scofield, D.C.Tex., 27 F. 
Supp. 854. 

79. U.S.—U. S. V. Piedmont Mfg. 

Co., aC.A.S.C., 89 P.2d 296. 

:80. U.S.—Sirian Lamp Co. v. Man¬ 
ning, C.C.A.N.J., 123 F.2d 776, 138 
A.L.R. 1423—U. S. v. Piedmont 
Mfg. Co., C.C.A.S.a, 89 P.2d 296— 
U. S. Paper Exports Ass'n v. Bow¬ 
ers, C.C.A.N.Y., 80 F.2d 82—Penn 
Smokeless Cjal Co. v. Lewellyn, D. 
'C.Pa., 2S P.2d 743—Atkins v. Ben¬ 
der. D ’La, IS F.2d 3‘57—Wyker 
w. Willingham, D.C.Ala., 55 F.Supp. 


105—Perd. Mulhens, Inc. v, Hig¬ 
gins, D.G.N.Y., 55 F.Supp. 42. 
Persons liable see infra § 893. 

81. U.S.—Rogan v. Delaney, C.C.A 
Cal., 110 F.2d 336, certiorari denied 
Delaney v. Rogan, 61 S.Ct. 17, 311 

U. S 660, 85 L.Ed. 423—U. S. v. 
Piedmont Mfg. Co., C.C.A.S C., 89 
F.2d 296—U. S. Paper Exports 
Ass'n V. Bowers, C.C.A.N.Y., 80 F. 
2d 82—John B. Semple & Co. v. 
Lewellyn, D.C.Pa., 1 F.2d 745— 
Wyker v. Willingham, D.C.Ala., 55 
F.Supp. 105—Perd. Mulhens, Inc. 

V. Higgins, D.C.N.Y., 55 P Supp. 42. 

82. D.C.—Haskins Bros. & Co. v. 
Morgenthau, 85 P.2d 677, 66 App. 
D.C. 178, certiorari denied 57 S.Ct. 
118, 299 U.S. 588, 81 L.Ed. 433. 

83. U.S.—Snyder v. Marks, La., 3 
S.Ct. 157, 109 U.S. 193, 27 L.Ed. 
901. 

33 C.J. p 363 note 14. 

Before the creation of the hoard of 
tax appeals the only remedy of tax¬ 
payer seeking to recover taxes paid 
on additional assessment was by 
direct action.—Little Cahaba Coal 
Co. V. U. S., D.C.Ala., 15 F.2d 863, 
reversed on other grounds, C.C.A., 
Blockton Cahaba Coal Co. v. U. S., 
24 P.2d ISO. 

84. U.S.—U. S. V. Emery, Bird, 
Thayer Realty Co., Mo., 35 S.Ct. 
499, 237 U.S. 28, 59 L.Ed. 825. ' 

85. U.S.—C. T. C. Inv. Co. v. U. ,S., 
C.C-A.I11., 108 F.2d 383—Christie- 
Street Commission Co. v. U. S., 
C.C.A.MO., 136 F. 326. 

G-ovemmeut^s admission of in¬ 
debtedness because of overpayment 
of tax and agreement to pay the 
amount due do not necessarily elim¬ 
inate taxpayer's tort claim.—C. T. C. 
Inv. Co. V. U. S., C.C.A.I11., 108 P.2d 
383. 

Action held on implied contract 
and not tort.—^Armour v. Roberts, C. 
C.Mo., 151 P- 846—Schwarz v. U. S., 
35 Ct.CL 303. 


86. U.S.—International Curtis Ma¬ 
rine Turbine Co. v. U. S.. Ct.CL, 
56 F.2d 708—Western Maryland 
Ry. Co. V. U. S., D.C.Md., 23 F. 
Supp. 554. 

An estate tax, based on net taxable 
value of an entire estate, is a single 
entirety, and hence cause of action 
for recovery of excess paid is single, 
regardless of number of grounds 
upon which tax was excessive.— 
Guettel V. U. S.. C C.A.Mo., 95 P.2d 
229, 118 A.L.R. 1060, certiorari de¬ 
nied 59 S.Ct. 64, 305 U.S. 603, 83 
L.Ed. 383. 

87. U.S.—Spreckels Sugar Refining 
Co. V. McClain, Pa., 24 S.Ct. 376, 
192 U.S. 397, 48 L.Ed. 496. 

25 C.J. p 727 note 2. 

Early rule 

(1) Actions to recover money er¬ 
roneously or illegally exacted as in¬ 
ternal revenue taxes were formerly 
required to be brought in the state 
courts.—Collector of Internal Reve¬ 
nue V. Hubbard, Conn., 12 Wall., U. 
S., 1, 20 L.Ed. 272. 

(2) However, an exception existed 
where the taxpayer and the tax col¬ 
lector were citizens of different 
states.—Collector of Internal Reve¬ 
nue V. Hubbard, supra. 

88. U.S.—Garrow, MacClain & Gar- 
row V. Bass, C.C.A.Tex., 88 P.2d 
574, certiorari denied 58 S.Ct. 15, 
302 U.S. 697, 82 L.Ed. 538—Heffer- 
nan v. Alexander, D.C.Okl., 48 P. 
2d 855—Kemper v. Hotter, D.C. 
Kan., 25 P.2d 1010, reversed on oth¬ 
er grounds, C.C.A., Hotter v. Kem¬ 
per, 31 P.2d 1018—Ocean S. S, Co. 
of Savannah' v. Allen, D.C.Ga., 36 
F.Supp. 851, affirmed, C.C.A., Allen 
V. Ocean S. S. Co. of Savannah, 123 
F.'‘2d 469—First Nat. Bank v. U. 
S., D.C.Mo., 2 P.Supp. 107. 

ISTature of jurisdiction. 

(1) District court has jurisdiction 
to try de novo.—Fidelity & Columbia 
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the court of claims,have general jurisdiction of 
actions to recover illegally or erroneously collected 
federal taxes. Their jurisdiction of such actions 
rests on statutes^O and does not extend to claims 
withdrawn from their jurisdiction by congress,®^ 
such as claims based on the grant or denial of a 


special assessment in connection with the excess 
profits tax, or errors in the computation thereof, 
at least in the absence of fraud or other irregulari¬ 
ties nor does it extend to claims for the recov¬ 
ery of processing taxes^^ nor does it extend to 


Trust Co. V. Lucas, B.C.Ky., 7 P.2d 
146. 

(2) It has no supervisory power 
over the commissioner of internal 
revenue.—Santa Monica Mountain 
Park V. U. S., D C.CaL, 20 F.Supp. 
209, affirmed, C.C.A., 99 P.2d 450, cer¬ 
tiorari dismissed 59 S.Ct. 647, 306 XT. 
S. 666, 83 L.Ed. 1062. 

jurisrlictiOBL of parties and stth- 
ject matter held in district court.— 
Courts V. Allen, D.C.Ga., 40 F.Supp. 
75, affirmed, C.C.A., Allen v. Courts. 
127 P 2d 127—Hoa^rland v. Kavanagh, 
D.C.Mich., 36 F.Supp. 875. 
mo j'lrisdiction in circuit court of 
appeals 

U.S —La Croix v. XT. S., C.C.A.Tenn., 
85 P,2d 569. 

89. XJ.S.—Heffernan v. Alexander, D. 

COkl., 48 F,2d 855~Ohio Steel 
Foundrv Co. v. U. S., Ct.Cl., 38 
F 2d 144—Daily Pantagraph v. XJ. 
S., Ct.Cl.. 37 F 2d 783, modified on 
other grounds 51 S.Ct. 214, 282 XJ. 
S. 813. 75 L.Ed. 728—Bohemian 

Breweries v. U S., Ct.Cl., 27 P. 
Supp. 588—Pacific Mills v. U. S., 
Ct.Cl., 3 F.Supp. 541. 

25 C.J. p 990 note 72 [c] (22), [f]. 

•Court lias Jurisdiction only to ren¬ 
der money Judgments and cannot de¬ 
clare a statute unconstitutional where 
the issue is moot.—George W. Helme 
Co. v. U. S., Ct.Cl., 23 F.Supp. 787, 
certiorari denied 59 S.Ct. 145, 305 XJ. 
S 645, 83 L.Ed. 417, rehearing denied 
59 S.Ct. 247, 305 U.S. 674, 83 L.Ed. 
437. / 

90. XJ.S.—Williamsport Wire Rope 
Co. V. U. S,. Ct.Cl., 48 S.Ct. 587, 
277 U.S. 551, 72 L.Ed. 985. 

91. U.S.—Williamsport Wire Rope 
Co. V. U. S., supra. 

Claim growing out of, or depend¬ 
ent on, treaty stipulation is exclud¬ 
ed from the jurisdiction of the court 
of claims.—Faber, Coe & Gregg v. 
U. S., 71 Ct.Cl. 296. 

92. U.S.—Welch v. Obispo Oil Co., 

Cal., 57 S.Ct. 684, 301 U.S. 190, 81 
L.Ed. 1033—^Williamsport Wire 

Rope Co. V. U. S., Ct.Cl, 48 S.Ct. 
687, 277 U.S. 551, 72 L.Ed. 985— 
Alexander v. Rea, C.C.A.Okl, 110 
F.2d 898, certiorari denied Rea v. 
Alexander, 61 S.Ct. 17, 311 U.S. 
661, 85 L.Ed. 423—Roby-Somers 

Coal Co. V. Routzahn, C.C.A.Ohio, 
100 F.2d 228, certiorari denied 60 
S.Ct 77, 308 U.S. 665, 84 L.Ed. 474, 
rehearing denied 60 S.Ct. 134, 308 
U.S. 635, 84 L.Ed. 628—Cleveland 
Automobile Co. v. U. S., C.C.A. 


Ohio, 70 F.2d 365, certiorari denied 
55 set 88. 293 US. 563, 79 L Ed. 

663— ^National Park Bank of Mew 
York V. U. S., C.C.A N.Y., 65 P 2d 
415, certiorari denied 54 S.Ct. 78, 
290 U.S. 664, 78 L.Ed 574—Dia¬ 
mond Alkali Co. v. Heiner, D.C 
Pa., 39 F.2d 645, modified on other 
grounds, C.C.A., 60 P 2d 505, re¬ 
versed on other grounds Heiner v. 
Diamond Alkali Co., 53 S Ct 413 
288 U.S. 502, 77 L Ed. 921—Live 
Stock Nat. Bank, Sioux City. Iowa, 
V. U. S., CCA.Iowa, 36 P 2d 334. 
certiorari denied 50 S Ct. 459, 281 

U. S. 760, 74 LEd 1169—National 
Park Bank of New York v. U. S., 
DCN.Y., 33 F2d 1006—New Jer¬ 
sey Worsted Mills v. Gnichtel, D. 
C.N.J., 31 PSunp. 908 affirmed, C. 
C.A , 116 P 2d 338, certiorari denied 
61 S.Ct 828, 312 U.S. 709, 85 L.Ed. 
1141—Cuban-American Sugar Co. 

V. U. S., Ct Cl, 27 FSupp. 307, cer¬ 
tiorari denied 60 S Ct 721, 309 U. 
S. 681, 84 LEd 1025, rehearing 
denied 60 S Ct 1093, 310 US 659. 
84 L.Ed. 1422—Con P. Curran 
Printing Co. v. U. S., Ct Cl. 14 P. 
Supp 638, certiorari denied 57 S. 
Ct 788 301 U.S. 686. 81 LEd. 1343 
—Michigan Iron & Land Co. v. v. 
U S, CtCl, 10 F.Supp. 563—W. H. 
Bradford & Co. v. U. S., Ct Cl. 6 
F.Supp. 117, certiorari denied 55 
S.Ct 101, 293 U.S. 564, 79 L.Ed. 

664— Central Iron & Steel Co. v. 
U. S., CtCl, 6 F.Supp. 115, certio¬ 
rari denied 55 S.Ct 75, 293 U.S. 
563, 79 L.Ed. 663. 

Act whicli created hoard of tax 
appeals held not to enlarge jurisdic¬ 
tion of court of claims.—^Williams¬ 
port Wire Rope Co. v. U. S., Ct.Cl, 
48 S.Ct 587, 277 U.S. 551, 72 L.Ed. 
985. 

Taxpayer’s waiver of right to pe¬ 
tition hoard of tax appeals held not 
to confer jurisdiction.—Con P. Cur¬ 
ran Printing Co. v. U. S., Ct.Cl, 14 
F.Supp. 638, certiorari denied 57 S. 
Ct 788, 301 U.S. 686, 81 L.Ed. 1343. 

Recalculation and refund of income 
tax harred 

(1) Where commissioner granted 
special assessment of profits taxes, 
court, In action for refund of profits 
tax, was held without authority to 
recalculate taxpayer's net income 
and recompute tax by applying to 
corrected net income rate per cent 
used by commissioner in his compu¬ 
tation of tax.—Heiner v. Diamond 
Alkali Co., Pa., 53 S.Ct. 413, 288 U 
S. 502, 77 L.Ed. 921—Welch v. St. 
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Helens Petroleum Co., C.C.A.Cal, 78 
P.2d 631. 

(2) The same rule applies where 
the taxpayer seeks a refund of the 
income tax after the making of such 
special assessment.—Welch v. Obispo 
Oil Co., Cal, 57 S Ct. 684, 301 US. 
190, 81 L.Ed. 1033—Michis-an Stove 
Co. V. Woodworth, D C Mich., 38 F. 
Supp. 396, affirmed, C.C.A., 117 F.2d 
742. 

Pinal determination not based on 
special assessment 
Jurisdiction is not excluded by the 
mere fact that the taxpayer paid the 
amount demanded after a special as¬ 
sessment where the commissioner’s 
final determination was not based on 
the special assessment.—Dailv Pan- 
tagraph v. U. S., Ct Cl, 37 F 2d 783. 
modified on other grounds 51 S.Ct. 
214, 282 U.S. 813,’75 L.Ed. 728. 

93. U.S.—^Williamsport Wire Rope 
Co. V. U. S., Ct.Cl, 48 S.Ct. 587, 
277 US. 551, 72 LEd. 985—New 
Jersey Worsted Mills v. Gnmhtel, 
DCN.J., 31 F.Supp. 908. affirmed, 
C.’C.A., 116 P.2d 338, certio-ari d‘=‘- 
nied 61 S Ct. 828, 312 U.S. 709, 85 
L.Ed. 1141. 

Taxes assessed on basis of arbitrary 
fiscal year 

Where commissioner had wrong¬ 
fully refused to compute income and 
excess profits taxes on fiscal year ba¬ 
sis over objection of taxpayer which 
because of such wrongful refusal re¬ 
quested commissioner to consider 
tax liability for the false period 
adopted taxpayer was not precluded 
from maintaining action for amount 
wrongfully exacted over the amount 
due computed for true accounting 
period.—Monarch Mills v. U. S., 44 
F.Supp. 334, 96 Ct.Cl 471. 

Assessment without taxpayer’s ap¬ 
plication 

A special assessment made by the 
commissioner without application by 
taxpayer, did not preclude courts 
from taking jurisdiction.—American 
Chemical Paint Co. v. McCaughn, Ct. 
Cl, 24 F.Supp. 268. 

94. U.S—Wilson & Co. v. U. S., Ct. 
CL, 61 S.Ct. 120, 311 U.S. 104, 85 
L.Ed. 71—^Wilson & Co. of Kansas 
V. U. S., Ct.CL, 61 set. 120, 311 
U.S. 104, 85 L.Ed. 71—T. M. Sin¬ 
clair & Co. V. U. S., CtCl, 61 S.Ct 
120, 311 U.S. 104, 85 L.Ed. 71— 
Priscilla Baking Co. v. Welch, C. 
C.A.Mass., 103 P.2d 898—Trunz 
Pork Stores v. Rasquin, C.C.A.N.Y., 
100 F.2d 399—Aiken Mills v. U. S., 
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claims for the recovery of floor stock taxes, 
•where the special statutory jurisdictional conditions 
applicable to such claims have not been satisfied. 
Statutes will not, however, be construed as depriv¬ 
ing the courts of jurisdiction unless the evidence of 
such an intention on the part of congress is ines¬ 
capable.^® 

Under the Judicial Code, 28 XJ.S.C.A. § 250, the 
court of claims has jurisdiction of actions against 
the United States to recover internal revenue taxes 


erroneously or illegally exacted without regard to 
the amount involved,while under the Judicial 
Code, 28 U. S. C. A. § 41 (20), the federal district 
courts have concurrent jurisdiction of such actions 
in any case where the amount demanded does not 
exceed a prescribed amount,and, under an amend¬ 
ment thereto, even if the amount demanded exceeds 
such amount, if the collector of internal revenue by 
whom the tax was collected is dead or out of of¬ 
fice,^ ^ Under such amendment, the district courts 


D.aS.C., 53 F.Supp. 524—Swift & 
€o. V. U. S.. Ct.Cl.. 38 F.Supp. 435 
—Selignnan’s, Inc., v. U. S., D.C. 
La., 30 F Supp. 895—Standard Rice 
Co. V. Scofield, D.C.Tex., 27 F.Supp. 
854—Butler v. Carney, D.C.Mass., 
17 F.Supp. 133. 

IKTliat constitute “processing* taxes” 
(1> A “processing tax,” includes 
«very amount which has been de¬ 
nominated a processing tax at the 
time it was demanded and paid.— 
Trunz Pork Stores v. Rasqum, C.C.A. 
100 P.2d 399. 

(2) However, any amount paid or 
■collected with respect to the process¬ 
ing for a customer for a charge or 
-fee does not constitute a processing 
tax.—Aiken Mills v. IJ. S., D.C.S.C., 
53 F.Supp. 524, affirmed. C.C.A., 144 
S'.2d 23. 

(3) “Fee,” as used in this connec¬ 
tion, means the payment for services 
•done or to be done and “charge” is 
the price required or demanded for 
■services rendered or to be rendered. 
—^Aiken Mills v. U. S., supra. 

Claims for export drawbacks held 
withdrawn from jurisdiction of 
courts.—Wilson & Co. v. U. S., Ct. 
CL, 61 S.Ct. 120, 311 U.S. 104, 85 D. 
Ed. 71—^Wilson & Co. of Kansas v. 
TJ. S., Ct.Cl., 61 S.Ct. 120, 311 U.S. 
104, 85 L.Ed. 71—T. M. Sinclair & 
Co. V. U. S., CtCL, 61 S.Ct. 120, 311 

U. S. 104, 85 L.Ed. 71—Swift & Co. 

V. U. S., Ct.Cl., 38 F.Supp. 435—John 

P. Squire Co. v. U. S., CtCL, 30 F. 
Supp. 70S, certiorari denied 60 S.Ct 
S89, 309 U.S. 689, 84 L.Ed. 1031. 

Contra Cudahy Bros. Co. v. La Budde, 
C.C.A.Wis., 92 P.2d 937, certiorari 
^ienied La Budde v. Cudahy Bros. 
Co., 58 S.Ct 763, 303 U.S. 659, 82 
L.Ed. 1118—ISTeuss, Hesslein & Co. 
V. U. S., D.C.N.Y., 30 F.Supp. 595, 
Proof tliat taxpayer bore tax burden 
U.S.—Samara v. U. S., C.C.A.N.Y., 

129 F.2d 594, certiorari denied 63 
S.Ct 258, 317 U.S. 686, 87 L.Ed. 
649. 

S5. U.S.—Wilson & Co. v. U. S., Ct. 

CL, 61 S.Ct 120, 311 U.S. 104, 85 
L.Ed. 71—Wilson & Co. of Kansas 
V. U. S., CtCL. 61 S.Ct 120, 311 
U.S. 104, 85 L.Ed. 71—-T. M. Sin¬ 
clair & Co. V. U. S., CtCL, 61 S. 
Ct 120, 311 U.S. 104, 85 L.Ed. 71— 
Royal Worcester Corset Co. v. j 


-White, D.C.Mass., 38 F.Supp. 70— 
Seligman's Inc. v. U. S., D.C.La 
30 F.Supp. 895—Butler v. Carney. 
D UMass., 17 F.Supp. 133. 

Where tlie statutory couditions arc 
satisfied, the federal district court? 
have jurisdiction regardless of the 
amount in controversy.—Vennell v. 

U. S., C.C.A.Pa., 122 F.2d 936. 

96. U.S.—U. S. V. Jefferson Electric 
Mfg. Co., Ct.Cl, 54 set 443, 291 
U.S. 386, 78 L.Ed. 859—American 
Chain Co. v. Eaton, D.C.Conn., 58 
F.2d 246—Boyle Valve Co. v. U. S., 
CtCL, 38 F.2d 135—Swift & Co. v. 
U. S., CtCL, 38 F.Supp. 435. 

97. U.S.—Lowe Bros. Co. v. U. S., 
Ohio, 58 S.Ct 896, 304 U.S. 302, 82 
LEd. 1362—First Hat Bank v. U. 
S., D.C.Mo., 2 F.Supp. 107. 

98. U.S.—U. S. V. Bertelson & Peter¬ 
sen Engineering Co., Mass., 59 S. 
Ct 541, 306 U.S. 276, 83 L.Ed. 647 
—U. S. V. Jaffray, Mass., 59 S.Ct. 
541, 306 U.S. 276, 83 L.Ed. 647— 
Lowe Bros. Co. v. U. S., Ohio, 58 
S.Ct 896, 304 U.S. 302. 82 LEd.' 
1362—C. T. C. Inv. Co. v. U. S., 

C. C.A.IIL, 108 P.2d 383—Combined 
Metals Reduction Co. v. U. S., D.C. 
Utah, 53 F.Supp. 739—Manseau v. 
U. S.. D.C.Mich., 52 F.Supp. 395— 
Ramsay Bros. Stores Co. v. U. S., 

D. C.Kan., 40 F.Supp. 499—Bank of 
New York & Trust Co. v. U. S., D. 
C.N.Y., 25 F.Supp. 314—West Bay 
City Sugar Co. v, U. S., D.C.Mich., 
22 F.Supp. 844—Clarke v. U. S., D. 
C.Pa., 5 F.Supp. 292, affirmed, C. 
C.A., U. S. V. Clarke, 69 F.2d 748, 
94 A.L.R. 975, certiorari denied 55 
S.Ct 75, 293 U.S. 564, 79 L.Ed. 664. 

25 C.J. p 975 note 13 [a]. 

Jurisdiction both at law and in 
equity is conferred by such statute. 
—Clifton Mfg. Co. V. U. S., D.C S.C., 

3 F.Supp. 508, affirmed, C.C.A,, 70 F. 
2d 102, reversed on other grounds 
55 S.Ct 133, 293 U.S. 186, 79 L.Ed. 
276. 

Statute applies only to district 
courts, and has no application to 
jurisdiction of court of claims.—Pa¬ 
cific Mut Life Ins. Co. of California 

V. U. S., CtCL, 44 F.2d 887. 

Account stated 

(1) Agreement between govern¬ 
ment and taxpayer establishing il¬ 
legal collection of taxes and right 
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to refund creates “account stated," 
on which suit, when claim exceeds 
ten thousand dollars is not main¬ 
tainable in district court—First 
Nat Bank v. U. S., D.C.Mo., 2 F. 
Supp. 107. 

(2) Suit held not on account stated 
as against the contention that the 
district court lacked jurisdiction.— 
U. S. V. Bertelsen & Petersen Engi¬ 
neering Co., C.C.A.Mass., 98 F 2d 132, 
affirmed 59 S.Ct 541, 3G6 U S. 276, 
83 L.Ed. 647—U. S. v. Elgin Nat 
Watch Co., C.C.A.I1L, 66 P.2d 344. 

99. U.S.—U. S. V. Bertelsen & Pe¬ 
tersen Engineering Co.. Mass., 59 
S.Ct 541, 306 U.S. 276, 83 L.Ed. 
647—^U. S. v. Jaffray, Mass., 59 
S.Ct 541, 306 U.S. 276. 83 LEd. 
647—Lowe Bros. Co. v. U. S . Ohio, 
58 S.Ct 896, 304 U.S. 302, 82 LEd. 
1362—A. S. Kreider Co. v. U. S., 

C. C.A.Pa., 117 F 2d 133, reversed 

on other grounds 61 S.Ct 1007, 313 
U.S. 443, 85 LEd. 1447—Cook v. 

U. S.. C.C.A.Tex., 108 F.2d 804, cer¬ 
tiorari denied 60 S.Ct. 1079, 310 
U.S. 636, 84 L.Ed. 1406—Gans S. 

S. Line v. U. S.. C.C.A.N.Y., 105 P. 
2d 955, certiorari denied 60 S.Ct 
179, 308 U.S. 613, 84 L.Ed. 512, 

motion denied 60 S.Ct 1092, 310 
U.S. 658, 84 L.Ed. 1421—U. S. v. 

Elgin Nat Watch Co., C.C.A.IIL, 
66 P.2d 344—Moses v. U. S., D.C. 
N.Y., 43 P.2d 653, affirmed. C.C.A., 
61 P.2d 791, certiorari denied 53 
S.Ct 689, 289 U.S. 743. 77 L.Ed. 
1490, and followed in, C C.A., Gans 
S. S. Line v. U. S., 65 F.2d 1016, 
certiorari denied 54 S.Ct. 73, 290 
U.S 657, 78 L.Ed. 569—Old Colony 
R. Co. V. U. S.. D.C.Mass., 27 P.2d 
994—Piedmont Mfg. Co. v. U. S., 

D. C.S.C., 15 F.Supp. 581, affirmed, 
C.C.A., U. S. V. Piedmont Mfg. Co., 
89 F.2d 296. 

Purpose of the ameudmeut is to 
permit taxpayer to bring suit in the 
district wherein he lives.—C. T. C. 
Inv. Co. V. U. S., C.C.A.I1L, 108 F.2d 
383—U. S. V. Piedmont Mfg. Co., C. 
C.A.S.C., 89 F.2d 296. 

Claims ex contractu as well as 
claims ex delicto are included.—C. T. 
C. Inv. Co. V. U. S.. C.C.A.I1L, 108 
F.2d 383. 

Claim held uot ex coutractu 
Government's issuance of certifi- 
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are without jurisdiction if no action could have been 
maintained against the collector if he were alive 
and in office,^ as, for example, where the collector 
did not collect the alleged overpayment.^ 

While the court of claims does not have juris¬ 
diction of claims against the collector,^ the district 
courts, under the Judicial Code, 28 U. S. C. A. § 


41 (5), have jurisdiction of actions against the col¬ 
lector to recover taxes erroneously or illegally ex- 
acted^ without regard to the amount involved.® 

Venue, The federal court in whose district the 
erroneous or illegal collections were made has ju¬ 
risdiction of an action to recover them.® 


2. Geotjxds op Action 


§ 861. In General 

The taxpayer cannot succeed in an action to recover 
taxes paid unless he can show that the government is 
withholding money contrary to the provisions of positive 
faw, or which in equity and good conscience it ought 
not retain. 


An action to recover taxes paid has been held to 
be based on equitable grounds.'^ The fact of over¬ 
payment is the foundation of the action,® and the 
taxpayer cannot succeed in such action unless he 
can show that the government is withholding money 
contrary to the provisions of positive law,9 or which 


■cates of overassessment did not crys¬ 
tallize claim into a new cause of ac¬ 
tion based on contract, where tax¬ 
payer did not acquiesce in correct¬ 
ness of amounts stated in such cer¬ 
tificates.—C. T. C. Inv. Co. V. U. S., 
supra. 

1. U.S.—Lowe Bros. Co. v. U. S., 
Ohio. 58 S.Ct, 896, 304 U.S. 302, 82 
L.Ed. 1362—Moses v. U. S., C.C A. 
N.T., 61 P.2d 791. certiorari de¬ 
nied 53 S.Ct. 689, 289 U.S. 743, 77 
L.Ed. 1490, and followed in, C.C.A., 
Gans S. S. Line v. U. S.. 65 F.2d 
1016, certiorari denied 54 S.Ct. 73, 
290 U.S. 657. 78 L.Ed. 569—Otis 
Elevator Co.” v. U. S., D.C.N.T., 18 
F.Supp. 87. 

*2. U.S.—Lowe Bros. Co. v. U. S., 
Ohio, 58 S.Ct. 896, 304 U.S. 302, 
82 L.Ed. 1362. 

<Jo 2 n 2 nissioiier''s crediting’ overpay¬ 
ment against deficiency 

(1) District Court has been held 
without jurisdiction to entertain suit 
against the United States for amount 
allegedly collected by way of credit 
of overpayment.—Lowe Bros. Co. v. 
U. S., supra—Moses v. U. S., C.C.A. 
N.T., 61 F.2d 791, certiorari denied 
53 S.Ct. 689, 289 U.S. 743, 77 L.Ed. 
1490, and followed in, C.C.A., Gans 

S. S. Line v. U. S., 65 F.2d 1016, cer¬ 
tiorari denied 64 S.Ct. 73, 290 U.S. 
667, 78 L.Ed. 569. 

(2) Previously it had been held 
that collection by credit was suffi¬ 
cient to give the district court ju¬ 
risdiction.—U. S. V. Piedmont Mfg. 
•Co., C.C.A.S.C., 89 P.2d 296. 

(3) In any event, the district court 
has jurisdiction to recover the ini¬ 
tial overpayment made directly to 
the collector.—U. S. v. Bertelsen & 
Petersen Engineering Co., Mass., 69 
S.Ct. 541, 306 U.S. 276, 83 L.Ed. 647 
—U. S. V. Jaffray, Mass., 69 S.Ct. 
541, 306 U.S. 276, 83 L.Ed. 647. 

3, U.S.—Pacific Mut. Life Ins. Co. 

of CaHfOTBia v. U. S., Ct.Cl., 44 F. 
2d m. 


4- U.S.—Ohio State Life Ins. Co. v. 
Busey, D.C.Ohio, 56 F.Supp. 410— 
Weber v. Kavanagh, D C Mich., 52 
F.Supp. 619—ISTorth Pennsylvania 
R. Co. V. Rothensies, D.C.Pa., 45 
F.Supp. 486, affirmed, C.C.A., 134 
F.2d 333. 

5. U.S.—Lowe Bros. Co. v. U. S., 
Ohio, 58 S.Ct. 896, 304 U.S. 302, 
82 L.Ed. 1362—Sirian Lamp Co. v. 
Manning, C.C.A.N.J., 123 F.2d 776, 
138 A.L.R. 1423—Virginia Electric 
& Power Co. v. Early, D.C.Va., 62 
F.Supp. 835. 

Jurisdictional reqtiirement 

U. S.—U. S. Trust Co. of New York 
V. Sears, D.C Conn., 29 F.Supp. 643 
—Smith V. Glenn, D.C.Ky., 16 F. 
Supp. 83, affirmed, C C.A., Glenn v. 
Smith, 91 F.2d 447, certiorari de¬ 
nied 58 S.Ct. 755, 303 U.S. 657, 82 
L.Ed. 1116. 

6. U.S.—Ramsay Bros. Stores Co. v. 
tr. S., D.QKan., 40 F.Supp. 499. 

7. U.S.—Rose V. McEachern, C.C.A. 
Ga., 86 F.2d 231, reversed on other 
grounds McEachern v. Rose, 58 S. 
Ct. 84, 302 U.S. 56, 82 L Ed. 46. 

Nature of remedy see supra § 859. 
Eoitiitable recoupment 

(1) The equitable doctrine of re¬ 
coupment may be applied in favor 
of the taxpayer who has brought 
suit to recover an alleged overpay¬ 
ment of taxes where warranted by 
the facts.—Bull v. U. S., Ct.Cl., 55 
S.Ct. 695, 295 U.S. 247, 79 L.Ed. 1421 
—Electric Storage Battery Co. v. 
Rothensies, D C.Pa., 57 F.Supp, 731, 
affirmed, C C.A., 152 F 2d 521—Mills 

V. U. S., D.C.N.Y., 35 F.Supp. 738. 

(2) However, such doctrine will 
not be applied where it will result 
in the unjust enrichment of the tax¬ 
payer at the expense of the govern¬ 
ment.—Fisher v. C. I. R., C.C.A., 108 
F.2d 707, certiorari denied 60 S.Ct. 
978, 310 U.S. 627, 84 L.Ed, 1398. 

(3) Where taxpayer’s suit to re¬ 
cover alleged overpayment of taxes 
was barred by statute of limitations, 
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taxpayer was not entitled to recover 
under theory of recoupment, where 
no overpayment for year in question 
had ever been determined and there 
was no deficiency claimed by the 
government in any way related to 
the claimed overpayment against 
which to recoup an overpayment.— 
Guantanamo Sugar Co. v. U. S., 38 
F.Supp. 252, 94 Ct Cl. 569, vacated 
41 F.Supp. 536, 94 Ct.Cl. 569, certio¬ 
rari denied 6-2 S Ct. 1308, 316 U.S. 
705, 86 L.Ed. 1773. 

8. U.S —Lewis v. Reynolds, Wyo., 
52 S.Ct. 145 284 US 281, 76 L.Ed. 
293, modified on other grounds 52 
set. 264, 284 U.S. 599, 76 L.Ed. 
514. 

Mass.—^Nichols v. Commissioner of 
Corporations and Taxation, 50 N. 
E.2d 76, 314 Mass. 285, 147 A.L.R. 
830. 

Recovery denied where tax not in 
fact overpaid see infra § 864. 

9. US.—U. S. V. P. Lorillard Co., 

CtCl., 45 S.Ct. 359, 267 U.S. 471, 
69 L.Ed. 741—Dunlap v. U. S,. Ct. 
CL. 19 S.Ct. 319, 173 US. 65, 43 
L.Ed. 616—L. T. Piver, Inc., v. 
Hoey, C.C.A N.Y., 101 P.2d 68— 

Plartwell Mills v. Rose, CCA.Ga., 
61 F.2d 441—G.\rdiner v. U. S., D. 
C.Mass., 43 F.2d 450, affirmed, C. 
C.A., 49 F.2d 992—Kehota Mining 
Co. V. Lev/ellyn, C.C.A.Pa., 30 P.2d 
817, certiorari denied Kehota Min¬ 
ing Co. V. Heiner, 49 S.Ct. 480, 279 
U.S. 864, 73 L.Ed. 1002—Haight v. 
U. S., D.C.Wash., 20 F.2d 245, af¬ 
firmed, C.C.A., 22 F.2d 367—Pierce 
Oil Corporation v. U. S., 55 F.Supp. 
731, 102 Ct.Cl. 360—Jones Mercan¬ 
tile Co. V. U. S., Ct.Cl., 8 F.Supp. 
700—Central Aguirre Sugar Co. v. 
U. S., CtCl., 2 F.Supp. 538— 
Monell V. U. S., 64 Ct.Cl. 566. 
Compliance with statute author- 

'ziug exemption from taxes must be 
shown.—P. R, Long & Co. v. U. S., 
64 Ct.Cl. 302—City of Wichita Palls, 
Texas, v. U. S., 62 CtCl. 239, certio- 
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in equity and good conscience it ought not re¬ 
tain,and that he has a better right to it than the 
government and if the governmenfs retention 
of the money can be justified on any ground the 
taxpayer must fail.^^ 

In any case, where the commissioner of internal 
revenue is under a duty to make a refund and he 
fails to do so, a plenary suit will lie for the recov¬ 
ery of any refund to which the taxpayer is enti- 
tled.^^ The allowance by the commissioner of a 
claim for a refund^^ and the delivery of a certificate 


of overassessment^^ give rise to a cause of action 
by the taxpayer against the government. Such 
cause of action is based on an implied promise to 
pay^s oj- account stated,and is distinct from a 
cause of action for the recovery of taxes errone¬ 
ously or illegally collected.^^ It will not lie where 
the essentials of an account stated are lacking,!^ 
nor can it be maintained where the allowance of a 
claim for a refund^^ or the issuance of such certifi¬ 
cate of overassessment^i is erroneous and without 
lawful authority, and, therefore, void. 


rari denied 47 S.Ct. 455. 273 U.S. 750, 
71 L.Ed. 873. 

IXiLder statutes providiug* tax re¬ 
lief for distiller failing to produce 
certain percentage of estimated ca¬ 
pacity of distillery and using mate¬ 
rials in excess of such capacity, a 
distiller paying taxes on distilled 
spirits lost solely because of dis¬ 
tiller's negligence is not entitled to 
relief.—Joseph E. Seagram & Sons 
V. V. S-. Ct.CL, 36 F.Supp. 1013, cer¬ 
tiorari denied 62 S.Ct. 102, 314 U.S. 
653, 86 L.Ed. 524. 

Statute permitting suit without pro¬ 
test 

The statute providing that a suit 
for refund might be maintained re¬ 
gardless of whether tax has been 
paid under protest did not affirma¬ 
tively create a right of recovery oth¬ 
erwise absent.—Mon jar v. Higgins, 
D.C.N.T.. 45 F.Supp. 303. 

10. U.S.—Rubel Corporation v. Ras- 
QUin, C.C.A.N.Y.. 132 F.2d 640-— 
Helvering v. Schine Chain Thea¬ 
tres, C.C.A., 121 F.2d 948—Luzier's 
V. Nee, C.C.A.MO., 106 P,2d 130, 
certiorari denied 60 S.Ct. 514, 309 
U.S. 660, 84 L-Ed. 1008—Rose v. 
McEachern, C.C.A.Ga., 86 F.2d 231, 
reversed on other grounds Mc¬ 
Eachern V. Rose, 58 S.Ct 84, 302 
U.S. 56, 82 L Ed. 46—Thomaston 
Cotton Mills V. Rose, C.C.A.Ga., 62 
P 2d 982, certiorari denied 53 S.Ct. 
785. 289 U.S. 754, 77 L.Ed. 1499— 
Hartwell Mills v. Rose, C.C.A.Ga., 
61 F.2d 441—Clift & Goodrich v. 

U. S., C.C.A.N.Y., 56 F.2d 751, cer¬ 
tiorari denied 53 S.Ct. 17, 287 U. 
S. 617, 77 L.Ed. 536—Champ Spring 
Co. V. U. S., C.C.A., 47 F.2d 1, cer¬ 
tiorari denied 51 S.Ct. 660, 283 U.S. 
851, 75 L.Ed. 1459—Monjar v. Hig¬ 
gins, D.CN.Y., 45 F.Supp. 303— 
Hammermill Securities Corporation 

V. Noel, D.C.Va., 26 F.Supp. 402— 
Lincoln Mills of Alabama v. Davis, 
D C.Ala., 15 F.Supp.'257, affirmed," 
C.C.A., Anniston Mfg. Co. v. Davis, 
87 F.2d 773, affirmed 57 S.Ct. 816. 
301 U.S. 337, 81 L.Ed. 1143, re¬ 
hearing denied 58 S.Ct. 3, 302 U.S. 
772, 82 L.Ed. 599. 

Invalidity of statute on which 
claim was based held not to pre¬ 
clude recovery, since controlling 1 


equitable principles entitled taxpay¬ 
er to refund.—Moore v. Goodyear 
Tire &. Rubber Co., C.C.A.Ohio, 14 
P.2d 328. 

11. U.S.—Champ Spring Co. v. U 

S., C.C.A., 47 P.2d 1, certiorari de¬ 
nied 51 S.Ct. 560, 283 U.S. 851, 75 
L.Ed. 1459. 

Recovery of tax passed, ou to con¬ 
sumer denied 

U.S.—Luzier’s v. Nee, C.C.A.Mo., 106 
P.2d 130, certiorari denied 60 S Ct. 
514, 309 U.S. 660. 84 L Ed. lOOS— 
Virginia-Carolina Rubber Co. v. 
U. S., CtCL. 7 F.Supp. 299. 

12. U.S.—Duffln V. Lucas, C C.A.Ky., 
55 P.2d 786, certiorari denied 53 S. 
Ct. 14. 287 U.S. 611, 77 L.Ed. 531. 
Pact that compromise agreement 

was not approved as provided by 
statute was immaterial, where pay¬ 
ments which were sought to be re¬ 
covered by taxpayer were made in 
accordance with assessments based 
on decisions of the tax court.—Rubel 
Corporation v. Rasquin, C.C.A.N.Y., 
132 F.2d 640. 

13. U.S.—U. S. ex rel. Girard Trust 
Co. v. Helvering, App.D.C., 57 S.Ct. 
855, 301 U.S. 540, 81 L.Ed. 1272— 
Art Metal Const. Co. v. U. S., D. 
C.N.Y., 35 F.2d 379, reversed on 
other grounds, C.C.A., 47 F.2d 558. 
certiorari denied 5i S.Ct. 655, 283 

U. S. 863, 75 LEd. 1468, rehearing 
denied 53 S Ct. 692, 289 U.S. 706, 
77 L.Ed. 1462. 

14. U.S.—U. S. V. Real Estate Sav. 
Bank, Ct.CL, 104 U.S. 728, 26 L. 
Ed. 908. 

33 C.J. p 362 note 5. 

15. U.S.—Bonwit Teller & Co. v. U. 

S., CtCL. 61 S.Ct 395, 283 U.S. 
258, 75 L.Ed. 1018, conformed to 
52 F.2d 904, certiorari denied U. S. 

V, Bonwit Teller & Co., 52 S.Ct 
311, 285 U.S. 538, 76 L.Ed. 931— 
Hart Glass Mfg. Co. v. U- S., C.C.A. 
Ind., 118 P.2d ^28—^Dorrance v. 
Phillips, C.C.A.Pa., 85 P.2d 660— 
Wm. J. Friday & Co. v. U. S., C.C. 
A.Pa., 61 F.2d 370—^Atkinson v. U. 

S., D.C.Minn., 4 F.Supp. 398, mo¬ 
tion denied, C.C.A., 70 F.2d 615, 
affirmed 73 P.2d 214. 
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Allowed, overassessment mistaken¬ 
ly applied in abatement of such al¬ 
lowed overassessment may be recov¬ 
ered.—Cambridge Loan & Building 
Co. V. U. S., CtCL, 57 P2d 936. 

16. U.S.—Hart Glass Mfg. Co. v. 
U. S., C.C.A.Ind., 118 P.2d 828— 
Dorrance v. Phillips, C.C.A.Pa., 85 
P.2d 660—Moses v. U. S., C.C.A. 
N.Y., 61 F.2d 791, certiorari d-^nied 
53 S.Ct 689. 289 U.S. 743. 77 L.Ed. 
1490, and followed in, C.C.A., Gans 
S. S. Line v. U. S., 65 F.2d 1016, 
certiorari denied 54 S Ct. 73, 290 

U. S. 657, 78 L.Ed. 569—Wm. J. 
Friday & Co. v. U. S., C.C.A.Pa., 
61 P.2d 370. 

17. U.S.—Daube v. U. S., CtCL, 53 
S.Ct 597, 289 U.S. 367, 77 L.Ed. 
1261—Bonwit Teller & Co. v. U. S,, 
CtCL, 51 S.Ct 395, 283 U.S. 258! 
75 L.Ed. 1018, conformed to 52 F. 
2d 904, certiorari 'denied U. S. v. 
Bonwit Teller & Co . 52 S Ct 311, 
285 U.S. 538, 76 LEd. 931—Wood 

V. U. S.. CtCL, 17 F.Supp. 521, cer¬ 
tiorari denied U. S. v. Wood, 58 
S.Ct 40, 302 U.S. 719, 82 L.Ed. 566. 

15. U.S.—Daube v. U. S., CtCL, 53 
S.Ct 597, 289 U.S. 367, 77 L.Ed. 
1261. 

16. U.S.—Daube v. U. S., supra— 
Philipsborn v. U. S., Ct.CL, 53 P. 
2d 133, certiorari denied 52 S.Ct. 
405, 285 U.S. 548, 76 LEd. 939. 

CJlear agreement to refund lacking 
Where notice of refund stated that 
overpayment would be applied to 
payment of unpaid balance due for 
another year there was no account 
stated since notice did not contain 
clear agreement to refund overpay¬ 
ment—Pioneer Rubber Mills v. U. 
S., D.C.CaL, 10 F.Supp. 317. 

Erroneous statement that refund 
was barred in part by statute of 
limitations precludes certificate be¬ 
ing considered an “account stated” 
and an implied promise of govern¬ 
ment to make refund.—Wood v. U. 
S., CtCL, 17 F.Supp. 621, certiorari 
denied U. S. v. Wood, 68 S.Ct. 40, 
302 U.S. 719, 82 L.Ed. 556. 

20. U.S.—Seat V. U. S., 18 CtCL 458. 
33 C.J. p 362 note 6. 

21. U.S.—Atwood V. U. S., D.C. 
Mich., 3 F.Supp. 321. 
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§ 862. Illegality of Statute or Regulation 

In the absence of a statute otherwise providing, an 
action will lie to recover taxes paid on the ground that 
they were collected under an invalid provision of a 
taxing statute or regulation. 

In the absence of a statute otherwise providing, 
an action will lie to recover taxes paid on the 
ground that they were collected under an invalid 
provision of a taxing statute^^ or treasury regula- 
tion.2^ 

§ 863. Taxpayer’s Mistake of Fact or Law 

A taxpayer may recover an overpayment made as the 
result of his own mistake, and, according to some au¬ 
thorities, it is immaterial whether the mistake is one 
of law or of fact. 

A taxpayer may recover an overpayment of tax¬ 
es made as the result of his own mistake,pro¬ 
vided an amended return laying the basis for the 
overpayment has been seasonably filed.25 This is 
recognized by the Internal Revenue Code, 26 U. 
'S.C.A. § 3772, and similar statutes,^® which make 
mo distinction between mistakes of law or fact.^"^ 
It has been stated, however, that there can be no 
recovery of taxes voluntarily paid under mistake 


of law where there is no mistake of fact.^S 

Where there are two methods of making a tax 
return, either one of which is legal and proper, and 
the taxpayer has made his return in accordance 
with one of these methods, then, if the return is ac¬ 
cepted and taxes paid accordingly, the taxpayer 
cannot subsequently change to the other method of 
making a return and thereby become entitled to re¬ 
cover a refund.^9 However, if there is only one 
legal and proper method of making a return and 
the taxpayer erroneously makes his return by some 
other method, then, even though the return has 
been accepted and the taxes paid, he may, in a prop¬ 
er case, recover any resulting overpayment.^® 

§ 864. Wrongful Assessment or Collection 

Generally speaking, an action rnay be maintained to 
recover taxes paid on the ground that they were er¬ 
roneously, illegally, or wrongfully assessed or collected; 
but mere irregularity in assessment or collection is not 
a ground of recovery if in fact there is no overpayment. 

Generally speaking, an action may be maintained 
to recover taxes paid on the ground that they were 
erroneou-^ly, illegally, or wrongfully assessed or col¬ 
lected,as, for example, where they are collected 


22. U.S.—National Life Ins. Co. v. 
U. S., CtCl., 48 S.Ct 591, 277 U. 
S. 508, 72 L.Ed. 968—Ramsay Bros. 
Stores Co. v. U. S., D.C.Kan., 40 P. 
Supp. 499. 

Floor stock taxes 

U.S—Root & McBride Co. v. IT. S., 
D.C.Ohio. 50 F.Supp. 473, affirmed, 
'C C.A., U. S. V. Root & McBride 
^Co., 136 F.2d 907—Bethlehem Bak¬ 
ing Co. V. U. S., D.C.Pa., 40 P. 
Supp. 936, affirmed. C.C.A., 129 P. 
2d 490—Royal Worcester Corset 
• Co. V. White. D.C.Mass., 38 P. 
Supp. 70—Cudahy Packing Co. v. 
U. S., D.C.Ill., 37 F.Supp. 563, re¬ 
versed on other grounds, C.C.A., 
126 F.2d 429. 

• Taxes paid under Cotton Control Act 
“US.—U. S. V. Moor, C.C.A.Tex., 93 F. 
2d 422, certiorari denied 58 S.Ct. 
830, 303 U.S. 663. 82 L.Ed. 1121. 

23. U.S.—Continental Bank & Trust 
Co. of New York v. U. S., D.C.N. 
Y., 19 F.Supp. 15. 

No amount of administrative ex¬ 
pediency or convenience would jus¬ 
tify precluding plaintiff from as¬ 
serting overpayment of tax through 
.report made under invalid treasury 
regulation.—Continental Bank & 
' Trust Co. of New York v. U. S., su¬ 
pra. 

Regulations held not to impose tax 
contrary to revenue laws so as to 
entitle taxpayer to relief.—United 
Cigar Stores Co. of America v. U. S., 
Ct.Cl., 50 P.2d 466, certiorari denied 
52 S.Ct 39, 284 U.S. 666, 76 L.Ed. 
. 564. 


24. U.S.—Shaw v. U. S., D.C Ill., 49 
F.2d 628—Schneider v. Duffy, D.C. 
N.J., 43 P.2d 642—First Nat. Bank 
& Trust Co. of Tulsa v. Jones, D. 
C.Okl., 61 F.Supp. 364—Ward v. U. 
S., D.C.Ark., 52 F.Supp. 995—Rot- 
enberg v. Sheehan, D.C Mo., 48 F. 
Supp. 584, appeal dismissed, C.C. 
A., U. S. V. Cohen, 144 F.2d 992, 
two cases, and Sheehan v. Roten- 
berg, 144 P.2d 992—Cunningham 
V. U. S.. Ct.Cl., 26 F.Supp. 470— 
Lundborg & Co. v. White, D.C. 
Mass., 3 F.Supp. 610. 

Mistake in value of inventory 
U.S.—Queen City Woodworks & Lum¬ 
ber Co. V. Crooks, D.C.Mo., 7 F. 
Supp. 684. 

Income received through mistake 

(1) Where, by reason of false au¬ 
dits, exaggerated corporate profits 
were shown, on which bonuses re¬ 
ceived by plaintiff were based and 
on which he paid income taxes, and 
on discovery of the false audits the 
excessive bonuses were returned to 
corporation, plaintiff was entitled to 
refund of excessive income taxes 
paid.—Greenwald v. U. S., 57 F.Supp. 
5 69, 102 CtCl. 272. 

(2) So, where income included in 
taxpayer’s return was adjudged ille¬ 
gally distributed and returned, the 
tax paid thereon was recoverable.— 
Ford V. Nauts, D.C.Ohio, 25 F 2d 
1015. 

25. U.S.—Jacob Froehlich Cabinet 
Works V. U. S., D.C.N.Y.* 28 F. 
Supp. 882. 

26. U.S.—Cloister Printing Corpo- 

nil 


ration r. U. S., C.C.A.N.T., 100 F. 
2d 355—Beatty v. Heiner, D.C.Pa., 
10 F.2d 390, reversed on other 
grounds, C.C.A., Heiner v. Beatty, 
17 P.2d 743, affirmed Beatty v. 
Heiner, 48 S.Ct. 319, 276 U.S. 598, 
72 L.Ed 723. 

27. U.S.—Cloister Printing Corpo¬ 
ration V. u. s., C.C.A.N.Y., ion P. 
2d 355—Schneider v, Duffy, D.C.N. 
J., 43 F.2d 642. 

28. U.S.—Deppe v. Lufkin, C.C.A. 
Mass., 116 F.2d 4 83. 

29. U S.—Le Bolt & Co. v. U. S., 67 
Ct.Cl. 422. 

30. U.S.—Le Bolt & Co. v. U. S., su¬ 
pra. 

Method approved Tby government ex¬ 
aminer 

U.S.—Mills V. U. S., D.C.N.Y., 35 F. 
Supp. 738. 

31. U.S.—^New York Life Ins. Co. v. 

Bowers, N.Y., 51 S.Ct 399. 283 

U. S. 242, 75 LEd. 1005—Parsons 

V. Anglim, C.C.A CaL, 143 F.2d 
534, 154 A.L.R. 153—U. S. v. First 
Wisconsin Trust Co., C.C.A.Wis., 
92 F.2d 840—U. S. v. Yellow Cab 
Co., C.C.A.Ill., 90 F.2d 699—Lucas 
V. Fidelity & Columbia Trust Co., 
C.C.A.Ky., 89 F.2d 945—White v. 
Hopkins, C.C.A.Tex. 51 F.2d 159— 
Howbert v. Penrose, C.C.A.C 0 I 0 ., 
38 P.2d 577, 68 A.L.R. 820—Beeler 
V. Motter, D.C.Kan., 33 P.2d 788— 
Emaus Silk Co. v. McCaughn, D.C. 
Pa., 6 F.2d 660—First Nat Bank & 
Trust Co. of Tulsa v. Jones, D.C. 
OkL, 61 F.Supp. 364—Belknap v, 
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nnder the threat of an unauthorized suit,^^ the par¬ 
ticular ground of illegality being immaterial.^^ 

A cause of action for the recovery of taxes er¬ 
roneously or illegal!}^ assessed or collected ordina¬ 
rily accrues at the time overpayment is made,^*^ and 
is not destroyed by any disposition of the overpay¬ 


ment subsequently made by the government.^^ The 
taxpayer cannot recover, however, if it appears that 
he has not in fact overpaid his tax,^^ even though 
the manner of assessment or collection was irregu- 
lar.27 So the fact that no assessment was made 
does not in itself entitle the taxpayer to recover tax- 


TJ. S., D.C.Ky., 55 P Supp. 90— 
Frazer v. Driscoll, D C.Pa., 46 F. 
Supp. 83S—Nunnally Inv. Co. v 
TJ. S., Ct Cl.. 36 F.Supp. 332. certio¬ 
rari denied U. S. v. Nunnally Inv 
Co., 61 S.Ct. 1103. 313 U.S. 584, 85 
LEd. 1540. va-ated 62 S.Ct. 409. 
314 U.S. 705, 86 L.Ed. 564. affirmed 
62 S.Ct. 1064, 316 U.S, 258. 86 L. 
Ed. 1455, 140 A.L.R. 792—Steed- 
man V. U. S.. Ct.Cl., 35 F.Supp. 533 
—Saltonstall v. Hassett, D.C.Mass., 
32 F Supp. 583—Hextell v, Huston. 
DC.Iowa, 28 F.Supp. 521, appeal 
dismissed Huston v. Hextell, 107 F. 
2d 1016—Proctor v. White, D.C. 
Mass., 28 F.Supp. 161—East Bay 
Water Co. v. McLaughlin, D.C. 
Cal., 24 F.Supp. 222, appeal dis¬ 
missed McLaughlin v. East Bay 
Water Co., 104 F.2d 1016—Smith 
V. U. S.. D.CPa., 22 F.Supp. 1011 
—Thomas v. U. S., Ct.Cl., 22 F- 
Supp. 412—McNeill-Allman Const. 
Co. V. U. S., Ct.Cl.. 21 FSupp 410 
—Castell V. U. S., D.C.N.Y., 20 F. 
Supp. 175, reversed on other 
grounds, C.C A., 98 F.2d 88, cer¬ 
tiorari denied 59 S.Ct. 244, 305 U. 
S. 652, 83 L.Ed. 422—McNaghten 
V. U. a, Ct.Cl., 17 F.Supp. 509— 
Foundation Co. v. U. S.. Ct.Cl., 15 
F.Supp. 229—J. Reynolds To¬ 
bacco Co. of Winston Salem v, 
Robertson, D.C.N.C., 14 F.Supp. 

463—Indian Motorcycle Co. v. U. 
S., Ct.Cl., 9 F.Supp. 608, certiorari 
denied U. S. v. Indian Motorcycle 
Co., 56 S.Ct. 116, 296 US. 600, 80 
L.Ed. 425—Hamilton Web Co. v. 
Page, D.C.R.I., 8 F.Supp. 626— 

Deitz V. U. S., D.C.WVa., 6 F. 
Supp. 944—Old Colony R. Co. v. 
Gill, D.C.Mass,, 257 F. 220—Hvos- 
let V. U. S., D.C.N.Y., 217 F. 680, 
affirmed U. S. v. Hvoslef, 35 S.Ct. 
459, 237 U.S. 1, 59 L.Ed. 813, Ann. 
Cas.l916A, 286—U. S. v. Hodson, 
C.aWis., 26 F.Cas.No.15.376, 14 

Int.Rev.Rec. 100—Seabrook v, U. 
S., 21 Ct.Cl. 39. 

33 O.J. p 362 note 9 [c]. 

Mistake of taxpayer see supra § 863. 
Persons liable for taxes erroneous¬ 
ly or illegally assessed or collect¬ 
ed see infra § 893. 

Exaction, of tax by mistake with¬ 
out any element of fraud and unjust 
detention by United States of tax 
payment amounted at law to fraud 
on taxpayer’s rights.—Bull v. U. S., 
Ct.Cl., 55 S.Ct. 695, 295 U.S. 247, 79 
L.Ed. 1421. 

Beturn not in fact fraudulent 

On© whose property is sold for 


+axes for making fraudulent tax re- 
^■urns may recover on showing that 
returns were honest.—Garnet I. Mc¬ 
Mahon. Inc., V. U. S., 61 Ct.Cl. 559. 
Dxcise taxes 

U.S.—Boyle Valve Co. v. U. S., Ct 
CL. 38 P2d 135—Camp Bird v. 
Howbert, C.C.A.Colo., 262 P. 114, 
certiorari denied 40 S Ct. 344, 252 
U S. 579, 64 L.Ed. 725—^P. W. 

Fitch Co. V. U. S., D.C.Iowa, 52 F. 
Supp. 292. reversed on other 
grounds, C.C.A., 141 F.2d 380, af¬ 
firmed 65 S.Ct 409, 323 US. 582, 
89 L.Ed. 472—University Distrib¬ 
uting Co. V. U. S., D.C.Mass., 22 
F.Supp. 794—American Chain Co. 
V. Hartford-Connecticut Trust Co., 
D.C.Conn., 11 F.Supp. 770, modified 
on other grounds, C.C.A., 86 P 2d 
105. 

32. U.S.—McClain v. Fleshman, C.C. 
A.Pa, 106 F. 880, 46 C.C.A. 15. 
Threat to impose penalties pro¬ 
vided by the statutes does not con¬ 
stitute duress warranting recovery 
of taxes paid under such threat.— 
Triplex Safety Glass Co. of North 
America v. Latchum, D.C.Del., 44 F. 
Supp. 436, affirmed, C.C.A-, 131 P.2d 
1023. 

33. U.S.—White V. Hopkins, C.C.A. 
Tex., 51 F.2d 159. 

Motive for exaction immaterial 
Court must decide right to recov¬ 
er tax, irrespective of motive of 
secretary of the treasury in impos¬ 
ing tax.—Gus Sun Booking Exchange 
Co. V. Deane, D.C Ohio, 10 F.2d 378. 

34. U.S.—U. S. V. Jaffiray, C.C.A. 
Mmn., 97 F.2d 488, affirmed 59 S. 
Ct. 541, 306 U.S. 276, 83 L.Ed. 647. 

35. U.S.—^U. S. V. Jaffray, supra. 
Crediting overpayment against other 

taxes 

(1) A credit of an overpayment of 
taxes erroneously or illegally exact¬ 
ed has been held not to destroy the 
cause of action.—U. S. v. Jaffray, 
supra. 

(2) This is especially true where 
the attempted crediting is improper 
and of no effect.—Libby, McNeill S 
Libby v. U. S.. Ct.Cl., 9 F.Supp. 673 
Crediting overpayment against tax 

es dne from another 
U.S.—Dorrance v. Phillips, C.C.A 
Pa., 85 F.2d 660. 

36. U.S—Gould Paper Co. v. C. I 

R., C.C.A., 72 P.2d 698—Otis Ele 
vator Co. v. U. S., Ct.Cl., 36 F 
Supp. 328—Dixon v. U. S., D.C 
Wyo., 13 F.Supp. 620. j 
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SnbseqLuent reduction of rate 

Taxpayer who paid valid tax, 
which was not erroneously or ille¬ 
gally assessed, reckoned, or collect¬ 
ed, was not entitled to recover pro 
rata portion thereof even though un¬ 
just discrimination resulted from 
subsequent act of congress reducing 
rate of tax.—Van Meter v. Prima 
Co., C.C.A.I11., 88 F.2d 33 6. 

Taxes held not erroneously, ille¬ 
gally, or wrongfully assessed or col¬ 
lected. 

U.S.—Ekhardt & Becker Brewing Co. 
V. Kavanagh, C.G.AMich., 112 F. 
2d 751—Van Meter v. Prima Co., 
C.C.A.IIL, 88 F.2d 336—Jackson 
Furniture Co. v. McLaughlin. C.C. 
A.CaL, 85 F.2d 606—Freeport Tex¬ 
as Co. V. Bowers, C.C.A.N.Y., 77 P. 
2d 288, certiorari denied 56 S.Ct. 
133, 296 U.S. 613, 80 L.Ed. 435— 
John Wanamaker, Philadelphia v. 
C. I. R., C.C.A, 62 F.2d 401, cer¬ 
tiorari denied 53 S.Ct. 657, 289 U. 
S. 737, 77 L.Ed. 1485—Willcuts v. 
Gradwohl, C.C.A.Minn., 58 P.2d 587, 
followed in 59 F.2d 1086, certiorari 
denied Gradwohl v. Willcuts, 53 
S.Ct. 86, 287 U.S. 637, 77 L.Ed. 
552—Standard Oil Co. of California 
V. McLaughlin, D C.Cal.. 65 P 2d 
274—Ford v. C. I. R.. C.C.A., 51 F. 
2d 206, certiorari denied 52 S.Ct. 
41, 284 U.S. 666. 76 L.Ed. 564— 
Zimbalist v. Anderson, C.C A.N.Y., 
38 F.2d 57—Alameda Inv. Co. v. 
McLaughlin, D.C.CaL, 28 F.2d 81, 
affirmed, C.C.A., 33 P,2d 120— 

Goodwin v. McGowan, D C.N.Y., 4T 
F.Supp 798—Eastman Kodak Co. 
V. U. S., Ct.Cl., 34 FSupp. 1019— 
Barker v. U. S.. Ct.Cl., 26 F.Supp. 
1004—Marshall v. U. S., Ct.Cl., 26 
F.Supp. 474, certiorari denied 60 S. 
Ct. 128, 308 U.S. 597, 84 L.Ed. 600 
—Lewis V. U. S., D.C.Colo., 17 P. 
Supp. 543, affirmed, C.C.A., Saun¬ 
ders V. C. I. R., 101 P.2d 407— 
Eastman Kodak Co. v. U, S., Ct. 
CL, 13 F.Supp. 435—Lattimore v.. 

U. S., Ct.'CL, 12 F.Supp. 895—Daw¬ 
son’s Brewery v. U. S., D.C.Mass., 
11 F.Supp. 1020—F. K. Long & Co. 

V. U. S., CtCL, 64 Ct.CL 302. 
Utah.—Salt Lake City v. Hollister, 2' 

P. 200, 3 Utah 200, affirmed 6 S.Ct. 
1055, 118 U.S. 256, 30 L.Ed. 176. 

37. U.S.—Bailey v. New York Cent.. 
R. Co., N.Y.. 22 Wall. 604, 22 L.Ed. 
840—Jenkins v. Smith, 99 P.2d 827 
—^Van Antwerp v. U. S., C.C.A.CaL, 
92 P.2d 871—Thomaston Cotton^ 
Mills V. Rose. C.C.A.Ga., 62 P.2dl 
982, certiorari denied 63 S.Ct, 786^ 
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€S paid-^s If the tax exacted was less than one 
which mig-ht have been imposed, the taxpayer can¬ 
not recover, even though the running of the statute 
of limitations precludes the imposition of the great¬ 
er tax.^^ It is too late after a party has exercised 
his rights under an appeal to object to an irregu¬ 
larity in the notice of the assessments^ 

Exercise of discretion. There can be no recovery 
for a tax exaction resulting from the commission¬ 
er’s exercise of discretion, in the absence of an 
abuse thereofS^ 

§ 865. Collection after Bar by Limitations 

Under statutes so providing, taxes paid after the 
expiration of the period of limitations may be recovered 


by action, and this applies to overpayments credited 
against an unpaid tax whose collection has been barred. 

As discussed supra § 864, an action may be main¬ 
tained to recover taxes paid on the ground that they 
were illegally collected. This rule has been applied 
to taxes collected after the expiration of the period 
of limitations properly applicable thereto.^2 Under 
the Internal Revenue Code, 26 U.S.C.A. § 3770 (a) 
(2), and similar statutes, providing that any tax as¬ 
sessed or paid after the expiration of the period of 
limitations shall be considered an overpayment and 
shall be credited or refunded to the taxpayer if 
claim therefor is filed within the period of limita¬ 
tion for filing such claim, taxes paid after the ex¬ 
piration of the period of limitations may be recov¬ 
ered by action.^2 Such statute will be construed 


289 U.S. 754, 77 L.Ed. 1499—Hart- ’ 
well Mills V. Rose, C.C.A.Ga., 61 
F.2d 441—Millos v. Dunbar, D.C. 
Utah, 1 P.2d 722—Monjar v. Hig¬ 
gins. D.C.N.Y.. 45 P.Supp. 303— 

Manufacturers Life Ins. Co. v. U. 

S., CtCL, 32 F.Supp. 284—Kelley 
V. U. S.. D.aMass., 27 P.Supp. 570 
—American Newspapers v. XJ. S., 

D. C.N.Y., 20 P.Supp. 385—Ander¬ 
son V. U. S., Ct.Cl., 15 P.Supp. 216, 
certiorari denied 57 S.Ct. 668, 300 
U.S. 675, 81 L.Ed. 880—American 
Security & Trust Co. v. Tait, D.C. 
Md., 6 P.Supp. 337—^Washington 
Water Power Co. v. U. S., 56 CtCl. 
76. 

Mass.—Nichols v. Commissioner of 
Corporations and Taxation, 50 N. 

E. 2d 76, 314 Mass. 285. 147 A.L.R. 
830. 

33 G.X p 362 note 9 [d]. 

Assessment and collection, on in¬ 
correct fiscal-year basis instead of 
calendar-year basis held not to en¬ 
title taxpayer to recover, where com¬ 
putation of taxpayer’s income on cal¬ 
endar-year basis showed that tax¬ 
payer's correct tax liability exceed¬ 
ed total amount collected.—Globe 
Gazette Printing Co. v. U. S., Ct. 
CL, 13 P.Supp. 422, certiorari de¬ 
nied 56 S.Ct. 952, 298 U.S. 682, 80 
LEd. 1403. 

Premature assessment or collection 

(1) Where taxes have been er¬ 
roneously collected in advance, but 
suit has not been brought for their 
recovery until after they become 
due, there can be no recovery.— 
Washington Water Power Co. v. U. 

S., 56 Ct.Cl. 76. 

(2) Similarly It has been held 
that a taxpayer desiring to object 
to a premature assessment or col¬ 
lection cannot waive timely action 
by injunction and thereafter insti¬ 
tute suit to recover the tax solely 
on the ground that it was prema¬ 
turely assessed, paid or collected in 
violation of a statutory prohibition. 


—^Lehigh Portland Cement Co. v. U. 

S., Ct.Cl., 30 P.Supp. 217. 

(3) The latter view has been dis¬ 
puted, however, and it has been held 
that an assessment made in viola¬ 
tion of such statutory prohibition 
was not a mere irregularity insuffi¬ 
cient to entitle the taxpayer to a 
refund.—U. S. v. Yellow Cab Co., C. 
C.A.I11., 90 P.2d 699. 

38- U.S.—Meyersdale Puel Co. v. U. 

5.. CtCL, 44 P.2d 437—^Hammer- 
mill Securities Corporation v. Noel, ! 
D.C.Va., 26 F.Supp. 402—^Anderson 
V, U. S., Ct.CL, 15 P.Supp. 216, 
certiorari denied 57 S.Ct. 668, 300 
U.S. 675, 81 L.Ed. 880—Muir v. 
U. S., Ct.Cl., 3 P.Supp. 619. 

39. U.S.—^Lewis v. Reynolds, Wyo., 
52 S.Ct. 145, 284 U.S. 281, 76 L. 
Ed. 293, modified on other grounds 
'52 S.Ct. 264, 284 U.S. 599, 76 L.Ed. 
514—Arthur C. Harvey Co. v. Mal- 
ley, C.C.A.Mass., 60 P.2d 97, mo¬ 
tion denied, C.C.A., 61 P.2d 365, af¬ 
firmed 53 S.Ct. 426, 288 U.S. 415, 
77 L.Ed. 866, motion denied 53 S. 
Ct. 656, 289 U.S. 704. 77 L.Ed. 1461 
—Eaton V. White, D.C.Mass., 4 P. 
Supp. 545, reversed on other 
grounds, C.C.A., 70 F.2d 449. 

40. U.S.—Bailey v. New York Cent. 
R. Co., N.Y., 22 Wall. 604, 22 L. 
Ed. 840. 

41. U.S.—Foster Box Board Co. v. 
Clarke, D.C.N.Y., 7 P.Supp. 682, af¬ 
firmed, O.CA., 90 P.2d 1008—Chi¬ 
cago Frog & Switch Co. v. U. S., 67 
Ct.CL 662, certiorari denied 60 S. 
Ct. 32, 280 U.S. 579, 74 L.Ed. 629— 

I Williamsport Wire Rope Co. v. U. 

5., 63 CtCL 463, affirmed 48 S.Ct 
587, 277 U.S. 551, 72 L.Ed. 985. 

Lack of jurisdiction of claim based 
on commissioner’s grant or refus¬ 
al of special assessment in con¬ 
nection with excess profits tax see 
supra § 860. 

Kejection of deduction 

(1) In absence of abuse of dis¬ 
cretion of commissioner in rejecting 
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taxpayer’s claim for deduction of 
bad debt, court would not be justi¬ 
fied in reversing commissioner’s de¬ 
cision.—McMillan v. U. S., CtCL, 18 
F Supp. 853. 

(2) Similarly refusal of commis¬ 
sioner to permit deduction of trade 
discounts or selling commissions 
from inventory values in ascertain¬ 
ing gain or loss is not reviewable, 
in the absence of abuse of discretion. 
—Riverside Mfg Co. v. U. S., 67 Ct. 
CL 117, certiorari denied 49 S.Ct 479, 
279 U.S. 863, 73 L.Ed. 1002. 

42. U.S.—Henry Wilhelm Co. v. 
Heiner, D.C.W.D.Pa., 21 F.2d 463 
—Bashara v. Hopkins, D.C.Tex., 
290 P. 592, affirmed, C.C.A., 295 P. 
319, certiorari denied 44 S.Ct 459, 
265 U.S. 584. 68 L.Ed. 1191. 

Time for assessment and limitations 
see supra §§ 652-671. 

Statute prohibiting a credit or re¬ 
fund in respect of a tax barred by 
the statute of limitations unless the 
taxpayer has overpaid the tax held 
not to preclude recovery of such tax 
by action.—Gove v. Nichols, D.C. 
Mass., 23 P-2d 856—Thornhill Wagon 
Co. V. Noel, D.C.Va., 17 F.2d 407. 

Taxpayer held not entitled to as¬ 
sert statute of limitations as basis 
for contention that taxes were erro¬ 
neously or illegally collected in ac¬ 
tion to recover taxes paid without 
protest where taxes were properly 
assessable against taxpayer and is¬ 
suance of certificate of overassess¬ 
ment was erroneous.—Atwood v. U. 

S., D.C.Mich., 3 P.Supp. 321. 

43. U.S.—U. S. V. Dickinson, C.C.A. 
Mass., 95 F.2d 65—U. S. v. John 
Gallagher Co., C.C.A.Ohio, 83 P.2d 
368—Burden, Smith & Co. v. U. S-, 
D.C.Ga., 32 F.2d 830, affirmed, C. 
C.A., U S. V. Burden, Smith & Co., 
33 F.2d 229. 

Taxes paid or collected within pe¬ 
riod \ 

(1) Taxes held paid or collected 
within period of limitations and not 
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liberally in favor of tbe taxpayers to give the re¬ 
lief it was intended to provide.^^ This statute, to¬ 
gether with 26 U.S.C.A. § 3775 of the Internal Rev¬ 
enue Code, and similar statutes, providing that any 
credit against a liability in respect of any taxable 
year shall be void if any payment in respect of such 
liability would be considered an overpa 3 'ment, under 
26 U.S.C.A. § 3770 (a) (2), sets limits to the extent 
to which courts might otherwise go in curtailing a 
recovery of overpa^mients because of the taxpay¬ 


er’s failure to pay other taxes which might have 
been, but were not, assessed against him,^^ and 
permit the taxpayer to recover an overpayment 
credited against an unpaid tax whose collection has 
been barred by limitations.^^ Although there is 
contrary authority,it has also been held that such 
wrongful crediting is legally effective to the extent 
of permitting recovery of the amount credited as 
an overpayment in respect of the taxes for the year 
against which such wrongful credit was made.^^ 


3. Conditions Precedent 


§ 866. In General 

A taxpayer must comply with such conditions as con¬ 
gress may impose on the right to sue for the recovery of 
taxes paid. 


Whether, as discussed supra § S58, an action by a 
taxpa^'er for the recovery of taxes paid is a com¬ 
mon-law action recognized by statute or a strictly 
statutory remedy, it is well established that this 


recoverable.—Anderson v. Bass, C.C. 
A.Tex., 88 F.2d 185—Pratt & Letch- 
worth Co. V. U. S., D.C.N.Y., 1 F 
Supp. 745. 

(2) Fact that amount omitted 
from deficiency assessment but paid 
within limitation period was assessed 
after expiration thereof did not 
make it recoverable.—Crompton & 
Knowles Loom Works v. White, C. 

C. A.Mass., 65 F.2d 132, certiorari de¬ 
nied 54 S.Ct. 80, 290 U.S. 669, 78 
L.Ed. 578. 

(3) Payment hy uncertified check 
delivered before expiration of period 
and honored thereafter held not re¬ 
coverable as payment made after 
expiration of limitation period.— 
Reraing-ton-Rand. Inc., v. U. S., D.C. | 
Del., 57 F.2d 1069, affirmed, C.C.A., 
62 F.2d 1078. 

(4) One-fourth payment of dis¬ 
puted income tax assessment made 
voluntarily and with knowledge of 
all facts to secure extension of time 
for payment held not recoverable in 
action to recover.—Coleman v. U. S., 

D. C.Fla., 5 F.Supp. 548. 

rormer statutory exception, 

(1) Under the Revenue Act of 
1928, 26 U.S.C.A. § 2611, and similar 
statutes, if an assessment was made 
within the period of limitation and a 
claim in abatement was filed and 
collection stayed, then payment of 
the tax within a prescribed time was 
not considered an overpayment un¬ 
der a statute similar to the one 
referred to in the text—^Heiner v. 
Erie Coal & Coke Co., Pa., 51 S.Ct. 
196, 282 U.S. 434, 75 L.Ed. 444— 
Graham v. Goodcell, CtCL, 61 S.Ct. 
186, 282 U.S. 409, 75 L.Ed. 415— 
Harvey Coal Corporation v. U. S., C. 
C.A.Teiin., 118 P.2d 350, certiorari 
denied 62 S.Ct 106, 314 U.S. 626, 86 
L.Ed. 5 02—Parker v. Routzahn, C.C. 
A.Ohio, 56 P.2d 730, certiorari denied 
53 S.Ct 15, 287 U.S. 606, 77 L.Ed. 
‘627—^Heiner v. Diamond Alkali Co., 


C. C.A.Pa., 49 F.2d 120—Second Nat. 
Bank of Saginaw, Mich, v, U. S., Ct. 
dl., 40 F.2d 129, affirmed Graham v 
Goodcell, 51 S.Ct 186, 282 U.S. 409, 
75 L.Ed. 415—Gotham Can Co. v. 
U. S., CtCL, 37 P.2d 793, petition 
dismissed 50 S.Ct 463, 281 U.S. 706, 
74 L.Ed. 1129—Oak Worsted Mills v. 

U. S., CtCL, 36 P.2d 529, new trial 
denied 38 P.2d 699, affirmed Graham 

V. Goodcell. 51 S.Ct 186, 282 U.S. 
409, 75 L.Ed. 415—L. H. Woodard 
Co. V. Anderson. D.C.Utah, 34 F.2d 
709—Pioneer Rubber Mills v. U. S., 

D. aCaL, 10 F.Supp. 317—Gotham 
Can Co. V. U. S., 68 CtCL 749. 

(2) This statute was enacted as 
the result of a supreme court deci¬ 
sion holding, contrary to a treasury 
department ruling, that the period 
of limitations applicable to other 
forms of tax collections applied as 
well to collections by distraint, thus 
resulting in a great many suits to 
recover taxes paid after the period 
of limitations had expired in cases 
where claims in abatement had been 
filed.—Bladine v. Chicago Joint 
Stock Land Bank, C.C.A.Iowa, 63 F. 
2d 317. 

(3) The statute was construed as 
not limited to cases of voluntary 
payments, or where collection was 
stayed by the filing of a plea in 
abatement, but as extending to any 
case in which collection was stayed. 
—Oak Worsted Mills v. U. S„ 36 F. 
2d 529, new trial denied 38 F.2d 699, 
affirmed Graham v. Goodcell, 51 S. 
Ct. 186, 282 U.S. 409, 75 L.Ed. 415. 

(4) Notwithstanding such statute, 
it was held that mortgagees who, 
becoming owners of lands formerly 
belonging to estate, were wrongfully 
required to pay balance of estate 
tax could recover amount paid.—^Bla- 
dine V. Chicago Joint Stock Land 
Bank, supra. 

(5) The enactment of such statute 
in effect operated to ratify previ- 
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ously unauthorized collections made 
after the period of limitations had 
run.—^Wright & Taylor v. Lucas, D. 
C.Ky., 34 F2d 328, affirmed, C.C.A., 
45 F.2d 75, affirmed Graham v. Good- 
cell, 51 S.Ct. 186. 282 US. 409. 75 L. 
Ed. 415—Huntley v. Gile, C.C.A.Or., 
32 F.2d 857. 

44. U.S.—Remington-Rand. Inc. v. 
U. S.. D.C Del.. 57 F 2d 1069, af¬ 
firmed. C.C.A.. 62 F.2d 1078. 

45. U S.—McEachern v. Rose, Ga., 
58 S.Ct. 84, 302 U.S. 56, 82 L.Ed. 

46. 

46. U.S.—McEachern v. Rose, supra 
—Crawford v. Heiner, D.C.Pa., 23 
F.Supp. 240. 

Tax not barred at time of overpay¬ 
ment 

The taxpayer may recover notwith¬ 
standing the tax against which cred¬ 
it was made was not barred when 
overpayment was made, where col¬ 
lection was barred when amount of 
overpayment was ascertained and al¬ 
lowed.—McEachern v. Rose, Ga., 58 
S.Ct. 84, 302 U.S. 56, 82 L.Ed. 46. 
Recovery against collector denied 
Claim for overpayment of tax al¬ 
lowed and credited against tax de¬ 
ficiency barred by limitations held 
not recoverable by taxpayer in ac¬ 
tion against collector, whatever 
plaintiff’s rights in a suit against 
the United States.—Untermyer v. 
Bowers, D.C.N.Y., 7 F.Supp. 347. 

47. U S.—Parks & Woolson Mach. 
Co. V. U. S.. Ct.CL, 58 F.2d 868, 
certiorari denied 53 S.Ct. 85, 287 

U. S. 634. 77 L.Ed. 549—Consolidat¬ 
ed Rendering Co. v. U. S., Ct.CL, 
6 F.Supp. 774, certiorari denied 64 
S.Ct 863. 292 U.S, 656, 78 L.Ed. 
1504. 

43. U.S.—Lowe Bros. Co. v. U. S.v 
92 F.2d 905, affirmed 68 S.Ct 896, 
304 U.S. 302, 82 L.Ed. 1362—U. S, 

V. John Gallagher Co., C.C.A.Ohio,. 
83 F.2d 368. 
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right of action is subject to the conditions imposed 
by congress,^^ and literal compliance by the tax¬ 
payer with the statutes governing the right to sue 
for the recovery of taxes paid is a condition pre¬ 
cedent to such suit.^® It has been held that the 
court is without jurisdiction, where the taxpayer’s 
appeal to the tax court is still pending.^l 

§ 867. Claim for Refund 

The taxpayer must duly file a claim for refund with 


the commissioner of Interna! revenue before Instituting 
action to recover taxes paid. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
3772, and similar statutes, it is a condition precedent 
to an action to recover taxes paid that the taxpayer 
duly file a claim or appeal for a refund with the 
commissioner of internal revenue and that the claim 
be rejected or not acted on within the time speci¬ 
fied by the statute.^^ This rule applies as to the 


49. U.S.—Taber v. U. S., C.C.A.Iowa, 
59 F.2d ‘568, certiorari denied 53 S. 
Ct. S6, 2S7 U.S. 636, 77 L.Ed. 551-— 
Royal Worcester Corset Co. v. 
White, D.C.Mass., 40 P.Supp. 267— 
Tennant & Hoyt Co. v. U. S., Ct. 
CL, 21 F.Supp. 126. 

Compliance jurisdictional 

The failure to comply strictly 
with conditions on which the gov¬ 
ernment consents to be sued for re¬ 
covery of taxes is jurisdictional, 
even though government attaches to 
its consent purely formal conditions. 
—Arabi Packing Co. v. C. I. R, C.C. 
A., 109 F 2d 278, certiorari denied 60 
S.Ct. 1093, 310 U.S. 645, 84 L.Ed. 
1413. 

Conditional consent to suit 

A suit for recovery of overpay¬ 
ment of taxes is allowed against the 
United States only with the consent 
of the United States, and, where 
such consent has legal conditions, 
such conditions must be exactly met. 
—First Nat. Bank v. U. S., D.C.Ala., 
2*5 F.Supp. 816. 

50. U S.—-Bryan v. U. S., C C.A OkL, 

99 F.2d 549, certiorari denied 59 
S.Ct. 364, 305 U.S. 661, S3 L.Ed, 
429—Bladine v. Chicago Joint 
Stock Land Bank, C.C.A.Iowa, 63 
F 2d 317—Arizona Commercial 
Mining Co. v. Casey, D.C.Mass., 32 
F.2d 288—Blumenthal Print Works 
V. U. S., D C.La., 51 F.Supp. 208, 
affirmed, C.G.A., 141 F.2d 211— 

Wilkes Barre Lace Mfg. Co. v. 
Mundy, D C.Pa., 18 F.Supp. 6'5— 
Virgmia-Carolina Rubber Co. v. U. 

S., Ct.CL, 7 P.Supp. 299—Powell v. 
U. S., C.C.N.Y., 135 P. 881. 

W.Va.—Hubbard v. Kelley, 8 W.Va. 
*46. 

51. U.S.—Suhr V. U. S., D.C.Pa., 14 
F.2d 227, affirmed, C.C.A., 18 F.2d 
81. 

52. U.S.—Chesebrough v. U. S., N. 

Y., 24 S.Ct. 262, 192 U.S. 253, 48 L. 
Ed. 432—U. S. V. Real Estate Sav, 
Bank, Ct.CL, 104 U.S. 728, 26 L.Ed. 
908—18th Street Leader Stores v 
U. S., C.C.A.IIL, 142 F.2d 113, cer¬ 
tiorari denied 65 S.Ct. 61, 323 U.S 
726, 89 L.Ed. 583—Sirian Lamp 

Co. V. Manning, C C.A.N.J., 123 F 
2d 776, 138 A.L.R. 1423—Einson 
Freeman Co. v. Corwin, C.C.A.N.Y. 
112 F.2d 683, certiorari denied 61 


S.Ct. 75. 311 U.S. 693, 85 L.Ed. 449 
—Edwards v. Malley, C C A.Mass., 
109 F.2d 640—Guettel v. U. S., C. 
C.A.MO., 95 F.2d 229, 118 A.L R 
1060, certiorari denied 59 S Ct. 64, 
305 U.S. 603, S3 L.Ed 383—United 
Shoe Machinery Corporation v. 
White, C.C.A.Mass., 91 F.2d 342— 
United Shoe Machinery Corpora¬ 
tion V. White, C.C.A.Mass., 89 F.2d 
3 63, certiorari denied *58 S.Ct. 478, 
two cases, 302 U.S. 768, 82 L.Ed. 
596—Hammond-Knowlton v. Hart¬ 
ford Connecticut Trust Co. of 
Hartford, C.C.A Conn., 89 P.2d 175, 
certiorari denied 58 S.Ct. 27, 302 
U.S. 707, 82 L.Ed. 546—John P. 
Jelke Co. v. Smietanka, C.C A.IIL, 
86 F 2d 470, certiorari denied 57 S. 
Ct. 511, 300 U.S 669, 81 L.Ed. 876 
—R. J. Reynolds Tobacco Co. v. 
Robertson, C.C.A.N.C., 80 F.2d 966, 
certiorari denied 56 S.Ct. 596, 297 
U.S. 719, 80 L.Ed. 1004—Freeport 
Texas Co. v. Bowers, C.C.A.N.Y., 77 
F.2d 288, certiorari denied 56 S Ct. 
133, 296 U.S. 613, 80 L.Ed. 435— 
Lion Coal Co. v. Anderson, C C A. 
Utah, 62 P.2d 325—Renfrew Mfg. 
Co. V. U. S., D.C.Mass., 53 P.2d 404 
—Lewis A. Crossett Co. v. U. S., 
Ct.CL, 50 P2d 292—Wm. J. Friday 
& Co. V. U. S., D.C.Pa., 48 P.2d 22'5, 
reversed on other grounds, C.C.A., 
61 P.2d 370—Mutual Trust Life 
Ins. Co. v. U. S., Ct.CL, 45 P.2d 288 
—Grays Harbor Motorship Corpo¬ 
ration V. U. S., Ct.CL, 45 P.2d 259, 
certiorari denied *52 S.Ct. 11, 284 
U.S. 627, 76 -LEd. 534—Pacific Mut. 
Life Ins. Co. of California v. U. 

S., Ct.CL, 44 P.2d 887—Connell v. 
Hopkins, D.C.Tex., 43 P.2d 773— 
Ritter V. U. S., D.C.Pa., 19 F.2d 
251, affirmed, C.C.A., 28 P.2d 265— 
Red Wing- Malting Co. v. Willcuts, 
C.C.A.Minn., 15 F,2d 626, 49 A.L.R. 
459, certiorari denied 47 S.Ct. 476, 
273 U.S. 763, 71 L.Ed. 879—Lehigh 
Portland Cement Co. v. U. S., Ct. 
CL, 30 P.Supp. 217—Mohawk Rub¬ 
ber Co. V. U. S., Ct.CL, 2*5 P.Supp. 
228, certiorari denied 59 S.Ct. 1043, 
307 U.S. 645, S3 L.Ed. 1525—Car¬ 
man V. U. S., D.C.Mass., 21 P.Supp. 
239—Stutz Motor Car Co. of Amer¬ 
ica- v. U. S., DCInd., 17 F.Supp. 
742—James A. Hearn & Son v. U. 

S., CtCL, 8 F.Supp. 698, certiorari 
denied 55 S.Ct. 5'50, 294 U.S. 722, 
79 LEd. 1251—U. S. v. Wyoming 
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Central Ass'n, D.C.Wyo., 2 F.Supp. 
86, reversed on other grounds C. 
C.A., 70 F.2d 8 69—Public Service 
Gas Co. V. Herold, D C.N.J., 227 P. 
496—Hastings v. Herold, C.C.N.J., 
184 P. 759. 

W.Va.—Hubbard v. Kelley, 8 W.Va. 
46, 

33 C.J. p 362 note 9 [c] (2), p 363 
note 15. 

Nature of statute 

Statute imposes a condition prece¬ 
dent to the right to maintain such 
a suit or proceeding and is not mere¬ 
ly a statute of limitation —Bryan v. 

U. S., C.C.A OkL, 99 F.2d -549, certio¬ 
rari denied 59 S.Ct. 364, 305 U.S. 661, 
S3 LEd. 429—Bryan v. U. S., D.C. 
OkL, 22 P.Supp. 232. 

disallowance of claim for refund 
is basis of suit to recover any inter¬ 
nal revenue tax.—Oliver Type-writer 
Co. V. U. S., Ct.CL, 14 F.Supp. 543, 
certiorari denied 57 S.Ct. 30, 299 U. 
S. 567, 81 L.Ed. 418. 

Practical construction 

Statutes relating to refunding of 
income taxes paid, which reauire 
claim for refund to be filed before 
bringing of suit, should receive a 
practical construction to effectuate 
their purpose—Kales v. U. S., C.C.A 
Mich., 11*5 F.2d 497, affirmed U. S. v. 
Kales, 62 S.Ct. 214, 314 U.S. 186, 86 
L.Ed. 132—Fidelity & Columbia 
Trust Co. V. Lucas, D.C.Ky., 11 P. 
Supp. 537, affirmed, C.C.A., Lucas v. 
Fidelity & Columbia Trust Co., 89 
P.2d 945. 

doubt resolved in favor of taxpayer 
Doubt whether suit could be main¬ 
tained for recovery of compromise 
payment of interest and penalty on 
illegally collected income tax with¬ 
out filing refund claim other than 
that for refund of tax should be re¬ 
solved in favor of innocent taxpayer 
where administrative procedure dis¬ 
closed to taxpayer no special meth¬ 
od of dealing with situation.—Loeb 

V. U- S., D.C.N.Y., 17 F.Supp. 966. 

Public utility 

Under statute requiring refund of 
tax on income derived from public 
utility and accruing to state or po¬ 
litical subdivision, when refund be¬ 
came due, no demand was required to 
enable municipality to sue, and limi- 
,tation statute began to run.—City of 
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recovery of all taxes,including income,estate,®^ 
excise,and processings'^ taxes. The purpose of 
requiring the taxpayer to file a claim with the com¬ 
missioner as a condition precedent to suit is to af¬ 
ford an opportunity for administrative adjustment 
without suit.s 8 

Literal compliance by the taxpayer with the stat¬ 
ute as to the due filing of a claim with the com¬ 
missioner before suit may be required,S9 and de¬ 
fendant, whether it is the collector or the United 
States, may insist on such compliance.^® The fact 
that the commissioner has full knowledge of the 
matter,^! or that the claim, if filed, will probably 


be rejected,^^ does not dispense with the necessity 
of filing a claim. However, it has been held that, 
under a statute providing that, where the commis¬ 
sioner reduces the taxpayer's invested capital be¬ 
cause of the failure to make adequate deductions in 
prior tax years, the amount of the overpayment 
shall be refunded without the taxpayer making 
claim therefor, the taxpayer may sue for such re¬ 
fund without having filed a claim.®8 Moreover, it 
has been held that, where the commissioner recom¬ 
putes the basis of the taxpayer’s returns so that he 
overpaid in prior years, but his present and future 
pa 3 anents will be higher, the taxpayer may sue for 


Galveston, Tex. v. U S., Ct.Cl, 10 F. 
Supp. >S10, motion denied 17 F.Supp. 
145, certiorari denied City of Gal¬ 
veston V. U. S., 5 6 S.Ct. 589, 297 U.S. 
712, 80 L.Ed. 998. 

53. Fayment misapplied 

Suit to recover refund allegedly 
misapplied on liability for tax or 
penalty is suit to recover tax, and, 
therefore, claim for refund must be 
made and rejected as condition 
precedent to suit—Jenkins S. S. Co. 
V. Routzahn, D.C.Ohio, 46 F.2d 548. 

Xndian, not presenting claim for 
income tax refund within statutory 
time, was held not entitled to recov¬ 
er taxes as ward of United States 
as against contention that guardian- 
ward relationship existed.—U. S. v. 
Richards, C.C.A.Okl., 27 P.2d 284, cer¬ 
tiorari denied 49 S.Ct 29, 278 U.S, 
630, 73 L.Ed. 548—(Landman v. Alex¬ 
ander, D.C.Okl., 26 F.Supp. 752, ap¬ 
peal dismissed, C.C.A., 105 P.2d 1018. 

54. U.S.—Lucky Tiger-Combination 

Gold Mining Co. v. Crooks, C.C.A. 
Mo., 95 P.2d 885—S. S. Pierce Co. 
V. U. S., C.C.A.Mass., 93 F 2d 599— 
Aladdin Co. v. Woodworth, D.C. 
Mich., 43 P.2d 150—^Weber v. Kav- 
anagh, D.C.Mich., 52 F.Supp. 619— 
Worden & Co. v. U. S., Ct.Cl., 22 
F.Supp. 418—Loeb v. U. S., D.C.N. 
T., 17 F.Supp. 966—New York 

Trust Co. V. U. S., D.C.N.Y., 14 P. 
Supp. 1012, affirmed, C C.A., 87 P. 
2d 889, 113 A.L.R. 12S7, certiorari 
denied 57 S.Ct. 937, 301 U.S. 704, 
‘81 L.Ed. 13*59, rehearing denied 58 

S.Ct. 474, 302 U.S. 780, *82 L.Ed. 
603—-United Shoe Machinery Cor¬ 
poration V. White, D.C.Mass., 13 
F.Supp. 97, modified on other 
grounds C.C.A., 89 F.2d 363, certio¬ 
rari denied 58 S.Ct. 478, two cases, 
302 U.S, 768, 82 L.Ed. -596—Na¬ 
tional Cash Register Co. v. U. S., 
Ct.Cl., 10 F.Supp. 687, certiorari 
denied '56 S.Ct. 573, 297 U.S. 710, 
•80 L.Ed. 997—Atkinson v. U. S., 
D.C.Minn., -4 F.Supp. 398, motion 
denied, C.C A., 70 F.2d 515, af¬ 

firmed 73 P.2d 214. 


burgh V. McCaughn, D.C.Pa., 24 F. 
2d 459. 

Tas paid "by alien property cTLstodian 
Any rights of legatees of deceased 
enemy alien to recover estate taxes 
paid by alien property custodian on 
deceased’s property seized by custo¬ 
dian were dependent on Settlement 
of War Claims Act, not on filing of 
claim for refund.—Krausz v. U. S., 
Ct.Cl., 14 F.Supp. 291, motion over¬ 
ruled 15 F.Supp. 351. 

S3. U.S.—Biermann v. Shea, D.C.N. 

T. , 28 F.Supp. 213—Rock Island, 
A. & L. R. Co. V. U. S., 54 CtCl. 22, 
affirmed 41 S.Ct. 55, 254 U.S. 141, 
65 L.Ed. 188. 

57. U.S.—Morristown Knitting Mills 
■ V. U. S., 42 F.Supp. 817, 95 Ct.Cl. 

552—Voiello v. Hoey, D.C.N.Y., 14 
F.Supp. 820. 

58. U.S.—Dixie Margarine Co. v. 
Shaefer, C.C.A.Tenn., 139 F.2d 221, 
certiorari denied 64 S.Ct. 789, 321 

U. S. 791, 88 L.Ed. 1081—A. G. 

Reeves Steel Const. Co. v. Weiss, 
C.C.A.Ohio, 119 F.2d 472, certiorari 
denied 62 S.Ct. 181. 314 U.S. 677, 
86 L.Ed. 541—^U. S. v. Piedmont 
Mfg. Co., C.aA.S.C., 89 P.2d 296— 
Western. WTieeled Scraper Co. v. 

U. S., C.C.A.I11., 72 F.2d 487— 

Caldwell Sugars v. U. S., Ct.Cl., 54 
P.SU’Pp. 544—First Nat. Bank v. U. 
S., D.C.Ala,, 25 F.Supp. 816. 

59. U.S.—Tucker v. Alexander, Okl., 
48 S.Ct. '45. 275 U.S. 228, 72 L.Ed. 
2-53—Bladine v. Chicago Joint 
Stock Land Bank, C.C.A.Iowa, 63 
F.2d 317—Connell v. Hopkins, D.C. 
Tex., 43 F.2d 773—Meinrath Bro¬ 
kerage Co. V- Crooks, D.C.Mo., 28 
F.2d 991—Poster Box Board Co. v. 
Clarke, D.C.N.Y., 7 F.Supp. 682, af¬ 
firmed, aC.A., 90 F.2d 1008. 

E?ctuity 

Claim for refund of overpayment 
of income tax cannot he maintained 
if claim does not come within stat¬ 
ute, no matter how great the equity 
may be.—^Mohawk Rubber Co. v. U. 
S., Ct.Cl., 25 F.Supp. 228, certiorari 
denied 59 S.Ct. 1043, 307 U.S. 645, 83 I 
L.Ed. 1525. 


'60. U.S.—U. S. V. Felt & Tarrant 

Mfg. Co., Ct.Cl., 51 S.Ct. 376, 283 
U.S. 269, 75 L.Ed. 1025—Meinrath 
Brokerage Co. v. Crooks, D.C.Mo., 
28 P.2d 991—B. P. Goodrich Co. v. 
U. S., DC.Cal., 48 F.Supp. 453, af¬ 
firmed, C.C A., 13'5 F.2d 456, af¬ 
firmed 64 S.Ct. 471, 321 U.S. 126, 88 
L Ed. 602, rehearing denied 64 S. 
Ct. 614, 321 U.S. 803, 88 L.Ed. 1089. 

61. U.S.—Ritter v. U. S., C.C.A.Pa., 
28 P.2d 265. 

62. U.S.—U. S. V. Pelt & Tarrant 

Mfg. Co., Ct.Cl., 51 S.Ct. 376, 283 
U.S. 269, 75 L.Ed. 1025—R. J. 

Reynolds Tobacco Co. v. Robert¬ 
son, C.CA-N.C.. 80 P.2d 966, cer¬ 
tiorari denied 56 S.Ct. 596, 297 U. 
S. 719, SO L.Ed. 1004—McKeesport 
Tin Plate Co. v. Heiner, D C.Pa., 4 
F.Supp. 24**5, motion denied 4 P. 
Supp. 923, affirmed, C.C.A-, 77 P. 
2d 756. 

Refund asked Tby other parties 

The beneficiary of a testamentary 
trust fund cannot recover the inter¬ 
nal revenue tax erroneously paid 
thereon without making the applica¬ 
tion for refund required by the 
acts, although an application had 
been made by the personal repre¬ 
sentative of the estate and by the 
trustee, and although an a^pplication 
by the beneficiary would have been 
useless because similar applications 
had been denied.—Rand v. U. S., Ct. 
CL, 39 S.Ct. 359, 249 U.S. 503, 63 L. 
Ed. 731. 

63. U.S.—U. S. V. Piedmont Mfg. 
Co., C.C.A.S.C., 89 P.2d 296—First 
Nat. Bank v. U. S., O.C.A.Mo., 65 
F.2d 536, certiorari denied 54 S. 
Ct. 69, 290 U.S. 652, 7*8 L.Ed. 565. 

Error recognized by commissioner 
The exception is limited to errors 
recognized by the comi&iissioner in 
redetermining the invested capital.— 
A. Schrader’s Son v. U. S., C.C.A.N. 
Y., 51 P.2d 1038, certiorari denied 52 
S.Ct, 37, 284 U.S. 661, 76 L.Ed. 560— 
Poster Box Board Co. v. Clarke, D. 
C.N.Y., 7 F.Supp. 682, affirmed, C.C. 
A., 90 F.2d 1008. 


55. U.S.—Union Trust Co. of Pitts- 
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the overpayment without filing a claim where the 
time to file a claim had expired when the commis¬ 
sioner made the recomputation.S'^ 

A determination by the tax court that the tax¬ 
payer made an overpayment does not dispense with 
the necessity of his filing a claim.®^ Where a cer¬ 
tificate of overpayment was issued to the taxpayer, 
it has been held that he may sue on the implied 
promise to pay without first filing a claim but 
there is contrary authority.®*^ Where the taxpay¬ 
er’s payment was applied to another’s taxes, a re¬ 
fund claim is a condition precedent to a suit,®^ but 
one whose property was seized to pay another’s 
taxes has been held not required to file a refund 
claim.^9 A taxpayer may institute action after his 
claim is rejected, even though the rejection was not 
based on a consideration of the merits of the 
claim.'^o 

Duly filed. In order that a claim may serve as 
the basis for an action for the recovery of taxes, it 


must be duly filed "with the commissioner'll in ac¬ 
cordance with the statutes and regulations gov¬ 
erning refund claims,discussed supra §§ 848-85L 

The presentation of a claim to the tax court is 
not a condition precedent to an action for a re- 
fundJS 

§ 868. - Time for Making 

The filing of a timely claim fop refund is a condition 
precedent to bringing a suit for the recovery of taxes 
paid. 

A claim, in order to satisfy the statute requiring 
the due filing of a refund claim with the commis¬ 
sioner of internal revenue as a condition precedent 
to a suit for the recovery of taxes paid, must be 
timely filed in accordance with the statutes and reg¬ 
ulations governing the filing of refund claims 
and the filing of a timely claim for refund is a 
statutory prerequisite and condition precedent to 
bringing a suit for the recovery of taxes paidJ^ 


64. U.S.—Mills V. U. S., D.C.N.Y., 35 

F.Supp. 738. 

es. U.S.—^National Fire Ins. Co. v. 

U. S., Ct.Cl., 52 F.2d 1011—Morrell 

V. U. S., Ct.CL, 29 F.Supp. 981-- 
Carver v. U. S., Ct.Cl., 27 F.Supp. 
608. 

66. U.S.—Wm. J. Friday & Co. v. U. 

S., C.C.A.Pa., 61 F.2d 370—United 
Motors Corporation v. U. S., D.C. 
N.T., 44 F.2d 407. 

67. U.S.—Morrell v. U. S., Ct.Cl., 29 
F.Supp. 9S1—Carver v. U. S., Ct. 
CL, 27 F.Supp. 60S. 

68. U.S.—Brooks-Scanlon Corpora¬ 
tion V. U. S., CtCL, 31 F.Supp. 151. 

66. U.S.—Kirkendall v. U. S., CtCL, 

31 F.Supp. 766. 

70. U.S.—London Weatherproofs v. 

U. S., D.C.N.Y., 40 F.Supp. 977. 

71. Filed 

Claim for tax refund is “filed" 
with commissioner of internal reve¬ 
nue when filed m his office, or in of¬ 
fice of collector.—Ritter v. U. S., C. 
C.A.Pa., 28 F.2d 265. 

72. U.S.—L, T. Fiver, Inc., v. Hoey, 
C.aA.N.Y., 101 F.2d 68—Ham- 
mond-Knowlton v. Hartford Con¬ 
necticut Trust Co. of Hartford, C. 
C.A.Conn., 89 F.2d 175, certiorari 
denied 58 S.Ct 27, 302 U.S. 707, 82 
L.Fd, 646—National Fire Ins. Co. 

V. U. S., CtCL, 52 F.2d 1011—Hart 
Glass Mfg. Co. V. U. S., Ct.CL, 48 
P.2d 436, certiorari denied 52 S.Ct 
639, 286 U.S. 656, 76 L.Bd. 1290— 
Lorenzen v. U. S., D.C.Mo., 41 F,2d 
369, affirmed, C.C.A., 52 F.2d 106— 
Jaubert Bros. v. U. S., D.C.La., 50 
F.Supp. 366, affirmed, C.C.A., 141 
F.2d 206—•Brooks-Scanlon Corpo¬ 
ration V. U. S., Ct.Cl., 31 F.Supp. 
151. 


73. U.S.—Elmhurst Inv. Co. v. U. S.. 
D.C.Kan, 24 F.2d 561. 

74. U.S.—Elhee Chocolate Co. v. U. 

S., C.aA.N.Y., 63 F.2d 773, rehear¬ 
ing denied, C.C.A., 64 F.2d 117. 

Time for the filing of refund claims 
see supra § ‘846. 

75. U.S.—U. S. V. Andrews, Ct.Cl., 

58 S.Ct 315, 302 U.S. 517, 82 L.Ed. 
398—^Kings County Sav. Inst v. 
Blair, N.Y., 6 S.Ct 353, 116 U.S. 
200, 29 L,Ed. 657—U. S. v. Frauen- 
thal, C.C.A.Ark., 138 F.2d 188—Pel¬ 
ham Hall Co. V. Carney, C.C.A. 
Mass., Ill P.2d 944—Dysart v. U. 

S., C.aA.Mo., 95 P.2d 652, certio¬ 
rari denied '59 S.Ct 67, 305 U.S. 
608, 83 L.Ed. 386, rehearing denied 

59 S.Ct 142, 305 U.S. 671, 83 L. 
Ed. 435—Hammond-Knowlton v. 
Hartford Connecticut Trust Co. of 
Hartford, C.C.A Conn., 89 P.2d 175, 
certiorari denied 58 S.Ct 27, 302 
US. 707, 82 LEd. 546—First Nat 
Bank v. U. S., C.C.A.Mo., 65 F.2d 
536, certiorari denied 54 S.Ct. 69, 
290 U.S. 652, 78 L.Ed. 565—A. Da¬ 
vid Co. V. Grissom, C.C.A.N.C., 64 
F.2d 279—Elbee Chocolate Co. v. 
U. S., C.C.A.N.Y., 63 F.2d 773, re¬ 
hearing denied 64 F.2d 117—Bry¬ 
ant Paper Co. v. Holden, C.C.A. 
Mich., 63 P.2d 370, rehearing de¬ 
nied 65 P.2d 1012, certiorari de¬ 
nied 64 S.Ct 49, 290 U.S. 631, 78 
L.Ed. 649—^National Cattle Loan 
Co. V. U. S., C.C.A.I1L, 62 F.2d 168, 
followed in National Stock Yards 
Nat Bank v. U. S., 65 P.2d 1020— 
Moses V. U. S., C.C.A.N.Y., 61 F.2d 
791, certiorari denied 53 S.Ct 689, 
289 U.S. 743, 77 L.Bd. 1490, and 
followed in Gans S. S. Line v. U. 

S., C.C.A., 65 F.2d 1016, certiorari 
denied 54 S.Ct 73, 290 U.S. 667, 78 
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L.Ed. 569—George Moore Ice 
Cream Co. v. Rose, C.C.A.Ga., 61 P. 
2d 605, reversed on other grounds 
53 S.Ct 620, 289 U.S. 373, 77 L.Ed. 
1265—Snead v. Elmore, C.C.A.Ala., 
59 P.2d 312—Hartford-Connecticut 
Trust Co. V. U. S.. CtCL, 58 F.2d 
493—Mann v. U. S, CtCL, 58 P.2d 
467—J, H. Neil Creamery Co. v. U. 

S., CtCL, 53 P.2d 276—National 
Fire Ins. Co. v. U. S., CtCL, 52 
F.2d 1014—^New England Mut Life 
Ins. Co. V. U. S., Ct.Cl., 52 P.2d 
1006—^^Vashington Club v. U. S., 
CtCL, 49 P.2d 656—J. H. Williams 
& Co. V. U. S., D.C.N.Y., 46 F.2d 
155—Braun v. Lewellyn, D C.Pa., 
38 P.2d 477—Art Metal Const. Co. 
V. U. S., D.C.N.Y., 35 P.2d 379, re¬ 
versed on other grounds C C.A., 47 
P.2d 558, certiorari denied 51 S.Ct. 
655, 283 U.S. 863, 75 LEd. 1468, re¬ 
hearing denied 53 S.Ct 692, 289 U. 
S. 706, 77 L.Ed. 1462—Southwest¬ 
ern Oil & Gas Co. V. U. S., D.C.Pa., 
29 P.2d 404, affirmed, C.C.A., 34 
F.2d 446, certiorari denied 50 S.Ct 
82, 280 U.S. 601, 74 L.Ed. 646— 
Porter v. U. S., C.C.A.Idaho, 27 F. 
2d 882, certiorari dismissed 49 S. 
Ct 340, two cases, 279 LLS. 875, 
73 L.Ed- 1009—U. S. v. Richards, 
C.C.A.OkL, 27 F2d 284, certiorari 
denied 49 S.Ct 29, 278 U.S. 630, 73 
L.Ed. 548—Lynch v. Rogan, D.C. 
Cal., 50 F.Supp. 356—^Williams v. 
U. S., 48 F.Supp. 647, 99 CtCL 203, 
certiorari denied 64 S.Ct. 55, 320 U. 
S. 750, '88 L.Bd 446—Johnston- 
Crews Co. v. U. S., D.C.S.C., 38 P. 
Supp. 644—Harvey Coal Corpora¬ 
tion V. U. S., CtCL, 35 PSupp. 756 
—Carver v. U. S., Ct.CL, 27 P. 
Supp. 608—Blue Jay Lumber Co. v. 

U, S., CtCL, 25 F.Supp. 124—Straus 

V. U. ,S., CtCL, 26 F.Supp. 88, cer- 
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‘he claim must be made after payment of the tax,*^® 
nd the commissioner's determination adverse to the 
ixpayer, made in advance of payment on a claim 
1 abatement or otherwise, does not waive or s?t- 
;fy the requirement that suit be preceded by an un- 
uccessful claim by the taxpayer to the commis- 
ionerJ'^ 

; 859 . - Sufficiency 

A claim for refund as a condition precedent to the 


institution of a suit for the recovery of taxes paid should 
set forth the specific grounds and detailed facts in sup¬ 
port thereof. 

The filing of a claim with the commissioner of 
internal revenue which is sufficient and proper and 
complies with the requirements of the statutes and 
regulations governing refunds of the type in ques¬ 
tion is a condition precedent to the institution of 
an action for the recovery of taxes paid.''^ To be 
sufficient, the claim need not be in any specific 


tiorari denied '59 S.Ct. 7S6, 308 

U. S. 661, S3 LEd. 105S—'Wemburgr 

V. XJ. S., Ct.CL, 2*5 F.Supp S3, cer¬ 
tiorari denied Weinbergr v. U S , 59 
S.Ct. 7S8, 306 U.S. 661, 83 L.Ed. 
1058—Bryan v. U. S., D.C.Okl., 20 
P.Supp. 878, affirmed, C.C.A., 99 P- 
2d 549, certiorari denied 59 S.Ct. 
364. 305 U.S. 364, S3 L.Ed. 429— 
Sewell V. U. S., Ct.Cl., 19 F.Supp. 
657—Greenbaum v. U. S., Ct.Cl., 17 
F.Supp. S3—Piedmont ZVIfg”. Co. v. 

U. S., D.C.S.a, 15 F.Supp. 581, af¬ 

firmed, C.C.A., U. S. Piedmont 
Mfg-. Co., 89 P.2d 296—New York 
Trust Co. V. U S., D.C.N.Y., 14 F. 
Supp. 1012, affirmed, C.C.A., 87 F. 
2d 889, 113 A.L.R. 1287, certiorari 
denied 57 S.Ct. 937, 301 US. 704, 
81 L.Ed. 1359, rehearing denied 58 
S.Ct. 474, 302 U.S. 780, 82 L.Ed. 
603—Hammond - Knowlton v. 
Eaton, D.C Conn., 9 P.Supp. OSS- 
Safe Deposit & Trust Co. of Balti¬ 
more V. U. S., Ct.Cl., 9 P.Supp. 606, 
motion overruled 10 F.Supp. 1023— 
Rosenstadt & Waller v. U. S., Ct. 
CL, 7 F Supp. 287—Piedmont Wag¬ 
on & Mfg. Co. V. U. S., CtCL, 6 P. 
Supp. 125—Earle v. U. S., Ct.Cl., 3 
P.Supp. 849—Peoples v. U. S., Ct. 
CL, 3 P.Supp. 660—Johnson v. U. 
S., Ct.CL, 3 P.Supp. 544, certiorari 
denied 54 S.Ct. 100, 290 U.S. 677, 78 
L.Ed. 584—New York Mail & 
Newspaper Transp. Co. v. Ander¬ 
son, C.C.A.N.Y., 234 P. 'oSO, 148 

C C.A. 356—Public Service Ry. Co. 

V. Herold, N.J., 229 F. 902, 144 C C 
A. 184—Thacher v. U. S., C.C.Mass,, 
149 P. 902—Stuart v. Barnes, C.C. 
Pa., 43 P. 281 —Fidelity Trust Co. 
V. U. S., 101 CtCl. 831—Davis v. 
U. S., 67 CtCl. 643. 

STot statute of limitations 
The statutory limit on time within 
vhich claim for income tax must be 
lied is not considered ordinary stat- 
ite of limitations, but is mandatory 
)rereQuisite that must be complied 
vith to confer jurisdiction of action 
0 recover taxes.—Bryan v, U. S., 
XC.Okl., 20 F.Supp. S7S, affirmed, 
J.C.A., 99 F.2d 549, certiorari denied 
9 S.Ct. 364, 305 U.S. 661, 83 L.Ed. 
29. 

6. U S.—Stern v. U. S., D.C.Wash., 
40 F.2d 971—Israelite House of 
David V. Holden, D.C.Mich., 14 P. 
2d 701. 

3 C.J. p 363 note 15 [b]. 


Claim decided after payment 
A claim for refund was not in¬ 
effectual to form basis of action for 
overpayment because it was filed be¬ 
fore overpayment was in fact made, 
vhere commissioner decided claim 
on its merits after overpayment w^as 
in fact made, notwithstanding that 
agent in charge subsequently refused 
to reconsider claim on ground that 
it had been prematurely made.—Con¬ 
tinental Illinois Nat Bank & Trust 
Co. of Chicago V. U. S., 39 F.Supp. 
G20, 94 CtCl. 126. 

Part payment 

(1) An assessment for stamp tax¬ 
es accruing over period of years on 
transfers of corporate profit-sharing 
interests was divisible, and hence 
taxpayer could sue for refund of 
payments of taxes on particular 
transfers without paying entire as¬ 
sessment.—Friebele v. U. S., D.C.N. 
J., 20 P.Supp. 492. 

(2) Payment in full of deficiency 
income tax assessment was not a 
“condition precedent” to maintenance 
of taxpayer’s suit against collector 
of internal revenue to recover a 
partial payment on the deficiency 
assessment, and to litigate validity 
of the assessment.—Sirian Lamp Co. 
V. Manning, C.C.A.N.J., 123 F.2d 776, 
138 A.L.R. 1423. 

(3) A taxpayer who has made an 
income tax return on an excessive 
basis and has paid installments 
which are more than the correct 
amount of tax before discovering his 
error, is not required to pay the re¬ 
maining installments indicated by 
the incorrect return as a “condition 
precedent” to institution of action to 
recover overpayments.—Coates v. U. 
S., C.C.A.N.Y., 111 F.2d 609. 

77. U.S.—United Shoe Machinery 
Corporation v. Nichols, C.C.A. 
Mass., 89 P 2d 363, certiorari de¬ 
nied 58 S.Ct. 478, 302 U.S. 768. 82 
L.Ed. 597—R. J. Reynolds Tobacco 
Co. V. Robertson, C.C.A,N.C., 80 P. 
2d 966, certiorari denied 56 S.Ct. 
596, 297 U.S. 719, 80 L.Ed. 1004— 
Israelite House of David v. Hol¬ 
den, D.C Mich., 14 F.2d 701. 

33 C.J. p 363 note 15[b], 

78. U.S.—U. S. V. Pelt & Tarrant 
Mfg. Co., Ct.Cl., 61 S.Ct. 376, 283 
US. 269, 75 L.Ed. 1025—Jaubert 
Bros. V. U. S., C.C.A.La,, I4l P.2d 
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206—Weiss v. U. S., C.C.A.Ill., 135 
F.2d 889—National Commercial 
Title & Mortgage Guaranty Co. v. 
Duffy, C.C.A.N.J.. 132 F.2d 86. 146 
A.L.R. 448—Ronald Press Co. v. 
Shea, C.C.A.N.Y., 114 F 2d 453— 
Lee Wilson & Co. v. C. I. R.. C.C. 
A., Ill F.2d 313—L. T. Piver, Inc., 
V. Hoey, C.C.A.N.Y., 101 P.2d 68— 
United Shoe Machinery Corpora¬ 
tion V. White, C.C.A.Mass., 91 P.2d 
342—American Nat. Ins. Co. v. 
Bass, CC.A.Tex., 68 F.2d 511, cer¬ 
tiorari denied 54 S.Ct. 776, 292 U. 
S. 643, 78 L.Ed. 1495—Continental- 
Illinois Nat. Bank & Trust Co. of 
Chicago V. U. S., C.C.A.Ill., 67 P. 
2d 153, certiorari denied 54 S.Ct. 
439, 291 U.S 663, 78 L.Ed. 1054— 
Moses V. U. S., C.C.A.N.Y., 61 P.2d 
791, certiorari denied 53 S.Ct. 689, 
289 U.S. 743, 77 L.Ed. 1490, and 
followed in, C.C.A., Gans S. S. Line 
V. U. S., 65 P.2d 1016, certiorari 
denied 54 S.Ct. 73, 290 U.S. 657, 
78 L.Ed. 569—Snead v. Elmore, C. 

C. A. Ala., 59 P.2d 312—Memphis 
Cotton Oil Co. V. U. S., CtCl., 59 
P.2d 276. affirmed 53 S Ct. 278, 288 
U.S. 62, 77 LEd. 619—Lancaster 
Cotton Mills V. U. S., Ct.Cl., 59 P. 
2d 270—Monarch Mills v. Jones, 

D. C.S.C., 56 F.2d 180, affirmed, C. 

C. A., 59 F.2d 502—Ramsey v U. S., 

D. C.Mo., 55 F.2d 333—Smith V. 

Dean, D.C.Ohio, 52 F.2d 291—J. H. 
Williams & Co. v. U. S.. D C N.Y„ 
46 P.2d 155—Mutual Trust Life 
Ins. Co. V. U. S., Ct.CL, 45 P.2d 288 
—Ritter V. U. S., C.C.A.Pa., 28 P. 
2d 265—Caldwell Sugars v. U. S., 
Ct.CL, 54 F.Supp. 544—P. W. Pitch 
Co. V. U. S., D.C.Iowa, 52 P Supp. 
292, reversed on other grounds, C. 
C.A., 141 P2d 380, affirmed 65 S.Ct. 
409, 323 U.S. 582, 89 L.Ed. 472— 
Diamond & Baum v. Shea, D.C.N. 
Y., 52 F.Supp, 284—New York Lu¬ 
bricating Oil Co. V. U. S., Ct.Cl., 50 
P.2d 296—Williams v. U. S., 4 8 P. 
Supp. 647, 99 Ct.Cl. 203, certiorari 
denied 64 S.Ct. 55, 320 U.S. 750, 
88 L.Ed. 446—Joseph Reid Gas En¬ 
gine Co. V. Lewellyn, D.C.Pa., 42 
P.Supp. 895—Morristown Knitting 
Mills V. U. S., 42 P.Supp. 817, 95 
Ct.Cl. 552—Bxermann v. Shea, D C. 
N.Y., 28 F.Supp. 213—Shotwell 

Mfg. Co. V. Harrison, D.C.IIL, 27 P. 
Supp. 422—Keefe v. Broderick, D. 
C.R.L, 25 P.Supp. 957, reversed on 
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form,'^9 |3ut it must clearly set forth the substance 
of the taxpayer's contention.^® The claim should 
set forth the specific grounds on which the refund 
is claimed and the detailed facts in support there¬ 
of,and a claim in general terms is insufficient, 
but this defect may be cured by a reference in the 
claim to other documents filed with the commis¬ 
sioner,and it has been held that the claim is suf¬ 
ficient to permit the bringing of suit where the 
commissioner investigates and obtains all of the 
facts, even though he rejects the claim because of 
the failure to set forth the facts.^*^ 

The claim should set forth the amount of refund 
claimed.^® An inaccuracy in the designation of the 


taxpayer does not render the claim insufficient;^® 
and it has been held that where the refund claim 
was sufficient to satisfy the purposes of the statute 
requiring the filing of a claim before instituting 
suit, the action will not be dismissed because the 
claim did not fully comply with the rules as to re¬ 
fund claims unless the government insisted on strict 
compliance.^'^ 

The sufficiency of the claim is immaterial where 
the action is based on a certificate of overassess¬ 
ment. 

§ 870. - Amendment or New Claim 

A refund claim which is not timely will not serve 


other grounds, C.C.A., Broderick v. 
Keefe, 112 F.2d 293, certiorari dis¬ 
missed Keefe v. Broderick, 60 S. 
Ct. 1107, 311 U.S. 721, S5 L.Ed. 470 
—Mohawk Rubber Co. v. U. S., Ct. 
CL, 25 F.Supp. 228, certiorari de¬ 
nied 59 S.Ct. 1043, 307 US. 645, 
83 L.Ed. 1525—University Distrib¬ 
uting Co. V. U. S., D.C.Mass., 22 
F.Supp. 794—O. D. Jennings & Co. 
V. Reinecke, D C.IIL, 19 F.Supp. 
197—Bence v. U. S.. Ct.CL, IS F. 
Supp. 848—Dayton Engineering 
Laboratories Co. v. U. S., D.C. 
Ohio, 3 F.Supp. 351—Lowber Gas 
Coal Co. V. U. S., CtCL, 3 F.Supp. 
43—Johnson v. U. S., Ct.CL, 1 F. 
Supp. 778, motion overruled 3 F. 
Supp. 544, certiorari denied 54 S. 
Ct. 100. 290 U.S. 677. 78 L.Ed. 584 
—Feather River Lumber Co. v. U. 

S., 66 Ct CL 54, certiorari denied, 
49 S.Ct. 251, 279 US. 837, 73 L. 
Ed. 984. 

Nature, form, and requisites of claim 
in general see supra § 849. 
Payment under protest is not a 
claim for a refund.—Mutual Trust 
Life Ins Co. v. U. S., Ct.CL, 45 F.2d 
288—Arizona Commercial Mining Co. 
V. Casey, D.C.Mass., 32 F.2d 288. 

I&equest for abatement, although 
labeled a refund claim, is not suffi¬ 
cient as such.—Carman v. U. S., D.C. 
Mass., 21 F.Supp. 239. 

Change of requirements after suit 
started 

Court of claims is without juris¬ 
diction of suit to recover taxes paid 
under unconstitutional act, where 
plaintiff filed no claims for refunds 
under acts passed after institution 
of suit and failed to show that it did 
not include amount paid in price 
of such articles, as required by such 
acts, before bringing suit, although 
claim for refund filed complied with 
statute in force when suit was be¬ 
gun.—Continental Mills v. U. S., Ct. 
CL, 17 F.Supp. 138, certiorari denied 
57 S.Ct. 316, 299 U.S. 614, 81 L.Ed. 
453, rehearing denied 57 S.Ct. 506, 
300 U.S. 687, 8,1 L.Ed. 888. 


79. U.S.—Mohawk Rubber Co. v. U. 

S., Ct.CL, 25 F.Supp. 228, certio¬ 
rari denied 59 S.Ct. 1043, 307 U.S. 
645. 83 LEd. 1525. 

Minor errors which do not mislead 
commissioner will be disregarded.— 
Bowles Lunch v. U. S., Ct.CL, 33 F. 
Supp. 235. 

Oral claim for refund was held 
not to support suit thereon.—Ritter 
V. U. S., CC.A.Pa., 28 F.2d 265. 

Informal letter to commissioner 
was held not to constitute claim for 
refund.—^Wausau Sulphate Fibre Co. 
V. U. S.. Ct.CL, 49 F.2d 665—Interna¬ 
tional Arms & Fuze Co. v. U. S., Ct. 
CL, 37 F.2d 771—Ordway v. U. S., 
C.CA.N.Y., 37 F.2d 19—Meinrath 
Brokerage Co. v. Crooks, D.C.Mo., 28 
F.2d 991. 

SO. U.S.—Mohawk Rubber Co. v. 
U. S., Ct.Cl, 25 F.Supp. 228, cer¬ 
tiorari denied 59 S Ct. 1043, 307 

U. S. 645, 83 L.Ed. 1525. 

81. US.—Weiss v. U. S., C.C.A Ill., 
135 P.2d 889—Ronald Press Co. v. 
Shea. CC.A.N.Y., 114 F.2d 453— 
Lee Wilson & Co. v. C. I, R., C.C. 
A., Ill F.2d 313—Continental-Illi- 
nois Nat. Bank & Trust Co. of 
Chicago V. U. S., C C.A.IIL, 67 P.2d 
.153, certiorari denied, 54 S Ct. 439, 
291 U.S. 663, 78 L.Ed. 1054—Mon¬ 
arch Mills V. Jones, D.C.S.C., 56 
F.2d 180, affirmed, C.C.A, 59 P.2d 
502—Ramsay v. U. S., D C.Mo , 55 
F.2d 333—Smith v. Dean, D.C Ohio, 
52 F.2d 291—New York Lubricat¬ 
ing Oil Co. V. U. S., CtCL, 50 P.2d 
296 —Lewis A. Crossett Co. v. U. 

S., Ct.CL, 50 F.2d 292—J. H, Wil¬ 
liams & Co. V. U. S., D.C.N.Y., 46 
F 2d 155—Neuland v. Bowers, D.C. 
N.Y., 38 F.2d 842—F. W. Fitch Co. 

V. U. S.. D.C.Iowa, 52 F.Supp. 292, 
reversed on other grounds, C.C.A., 
141 F.2d 380, affirmed 65 S.Ct. 409, 
323 U.S. 682, 89 L.Ed. 472—Dia¬ 
mond & Baum V. Shea, D C.N.Y., 52 
F.Supp. 284—Biermann v. Shea, D. 
C.N.Y., 28 F.Supp. 213—First Nat. 
Bank v. U. S., D.C.Ala, 25 F.Supp. 
816—McKesson & Robbins v. Ed¬ 
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wards, D.C.N.Y., 14 F.Supp. 109, 
affirmed, C.C.A., 102 F.2d 995, cer¬ 
tiorari denied 60 S.Ct. 93, 308 U.S. 
577, 84 L.Ed. 483—Johnson v. U. 

S., Ct.Cl., 1 F.Supp. 778, motion 
overruled 3 F.Supp. 544, certiorari 
denied 54 S.Ct. 100, 290 U.S. 677, 78 
L.Ed. 584—Feather River Lumber 
Co. V. U. S., 66 Ct.Cl. 54, certio¬ 
rari denied 49 S.Ct. 251, 279 U.S. 
837, 73 L.Ed. 984. 

Claim held sufficient 

U. S.—Dreyfuss Dry Goods Co. v- 
Lines, CC.A.La., 24 F.2d 29. 

82. U.S.—United Shoe Machinery 
Corporation v. White, C.C A.Mass , 
91 F.2d 342—American Nat. Ins. 
Co. V. Bass. C.C.A.Tex., 68 F.2d 
511, certiorari denied 54 S.Ct. 776, 
292 U.S. 643, 78 LEd. 1495—Snead 
V. Elmore, C.C.A.Ala., 59 P 2d 312 
—Ramsay v. U. S., D.C Mo., 55 P. 
2d 333. 

General claim is sufficient to give 
commissioner jurisdiction, but is not 
sufficient, if rejected, to authorize 
suit by taxpayer.—Lancaster Cotton 
Mills V. U. S., Ct.Cl., 59 P.2d 270. 

83. U.S.—Lowber Gas Coal Co. v. 
U. S., CtCL, 3 F.Supp. 43. 

Briefs and correspondence bearing 

on claim for refund, which were 
filed with commissioner, became part 
of claim.—Hoxie v. Page, D.C.R I., 
23 F.Supp 905, affirmed, C.C.A., Page 

V. Hoxie, 104 F.2d 918. 

84. U.S.—Memphis Cotton Oil Co. v. 
U. S., CtCL, 59 P.2d 276, affirmed 
U. S. V. Memphis Cotton Oil Co., 
53 S.Ct 278, 288 U.S. 62, 77 L.Ed. 
619. 

85. U.S.—First Nat Bank v. U. S., 
D.C.Ala., 25 F.Supp. 816. 

86. U.S.—Shaw v. U. S.. D.C.IIL, 49 
F.2d 628—Dayton Engineering 
Laboratories Co. v. U. S., D.C.Ohio, 
3 F.Supp. 351. 

87. U.S.—Meinrath Brokerage Co. v. 
Crooks, DC.Mo., 28 P.2d 991. 

I 88. U.S.—United Motors Corporation 
1 V. U. S., D.C.N.Y., 44 P.2d 407. 
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as the basis for an action for the recovery of taxes which 
have been paid unless rt can be upheld as an amend¬ 
ment of an earlier claim. 

A claim which is not timely will not serve as the 
basis for an action for the recovery of taxes which 
ha\"e been paid unless it can be upheld as an amend¬ 
ment of an earlier claim.^^ The taxpayer may sue 
on a rejected claim, even though he subsequently 
filed a new claim,®® and an action may be brought 
on a new claim that was rejected, even though no 
timely action was brought on the first claim.®^ 
Where, in passing on a refund claim, the commis¬ 
sioner determined that the taxpayer was correct, 
but also found an additional tax due, and applied 
the refund to it, the taxpayer need not file a new 
claim before instituting suit.®® 


The rules as to the propriety of amending a claim 
for the refund of taxes and as to whether new mat¬ 
ter constitutes an amendment or a new claim are 
considered supra § 850, 

g 371 . - Variance between Claim and 

Grounds of Action 

A taxpayer suing for the recovery of taxes which 
have been paid is confined to the grounds urged in his 
claim for a refund. 

The grounds relied on in the action for the recov¬ 
ery of taxes which have been paid must be the 
same as those relied on in the claim for a refund.®® 
The taxpayer is confined to the scope of the grounds 
set forth in his refund claim®”^ and cannot main- 


89. U.S.—Dysart v. U. S., C.C.A.Mo., 
95 F.2d 652, certiorari denied 59 
S.Ct. 67, 305 U.S. 608, 83 Lr Ed. 386, 
rehearing- denied 59 S.Ct. 142, 305 
U.S. 671, 88 L.Ed. 435—U. S. v. 
Elgin Nat. Watch Co., C.C.A.IIL, 
66 P.2d 344—Bryant Paper Co. v. 
Holden, C.C.A.Mich., 63 F.2d 370, 
rehearing denied 65 P.2d 1012, cer¬ 
tiorari denied 54 S.Ct. 49, 290 U. 
S. 631. 78 L.Ed, 549—National Fire 
Ins. Co. V. U. S., Ct.Cl., 52 F.2d 
,1014—^National Fire Ins. Co. v, U. 

S., Ct.Cl., 52 F.2d 1011—Art Metal 
Const. Co. V. U. S.. C.C.A.NT., 47 
F.2d 558, certiorari denied 51 S.Ct. 
655, 283 U.S. 863, 75 L.Ed. 1468, 
rehearing denied 53 S Ct. 692, 289 
U.S. 706, 77 LEd. 1462—Lehigh & 
Wilkes Barre Coal Co. v. U. S., B- 
aPa., 38 F.2d 637—Sun-Herald 
Corporation v. Duggan, D.C.N.T., 
15 F.Supp. 415—^New York Trust 
Co. V. U. S., DC.N.Y., 14 F.Supp. 
1012, affirmed, C.C.A., 87 F.2d 889, 
113 A.L.R. 1287, certiorari denied 
57 S.Ct. 937, 301 U.S. 704, 81 L.Ed. 
1359, rehearing denied 58 S Ct. 474, 
302 U.S. 780, 82 L.Ed, 603—Haw¬ 
kins V. U. S., D.C.Pa., 14 F.Supp. 
429—Foster Box Board Co. v. 
Clarke, D.C.N.T,, 7 F.Supp. 682, af¬ 
firmed, CC.A., 90 F.2d 1008. 

90. U.S.—Pacific Mills v. Nichols, 
C.C.A.Mass., 72 F.2d 103. 

91. U.S—First Nat. Pictures v. U. 

S., Ct.CL, 32 F.Supp. 138. 

92. U.S.—Peerless Paper Box Mfg. 
Co. V. Routzahn, D.C.Ohio, 22 F.2d 
459—Reynolds v. Durey, D.C.N.T., 

9 F.Supp. 553—^American Cyanamid 
Co. V. U. S., Ct.Cl., 4 F.Supp. 937— 
Central Iron & Steel Co. v. U. S., 
Ct.Cl., 4 F.Supp. 113, vacated on 
other grounds 6 F.Supp. 115, cer¬ 
tiorari denied 55 S.Ct. 75, 293 U.S. 
563. 79 L.Ed. 663. 

93. U.S.—U. S. V. Burrows Bros. 
Co., C.C.A.Ohio, 133 P.2d 772— 
Taber v. U. S., C.C.A.Iowa, 59 P. 
2d 568, certiorari denied 53 S.Ct. 
86, 287 U.S. 636, 77 L.Ed. 551—1 


Weagant v. Bowers, C.C.A.N.T., 57 
P.2d 679—J. H. Williams & Co. v. 
U. S., D.C.N.T., 46 F2d 155—Con¬ 
nell V. Hopkins, D.C.Tex., 43 P.2d 
773—Paul Jones & Co. v. Lucas, 
D.C.Ky., 33 F.2d 907—Porter v. U. 

S., D.C.Idaho, 20 F.2d 935, affirmed, 
C.C.A., 27 F.2d 882, certiorari dis¬ 
missed 49 S.Ct. 340 (two cases), 
279 U.S. 875, 73 L.Ed. 1009— 

Auricchio v. U. S., D.C.N.T., 49 P. 
Supp. 184—Dysart v. U. S., D.C. 
Mo., 17 F.Supp. 924, affirmed, C.C. 
A., 95 P.2d 652, certiorari denied 
59 set. 67. 305 U.S. 608, 83 L.Ed. 
386, rehearing denied 59 S.Ct. 142, 
305 U.S. 671, 83 L.Ed. 435—Atkin¬ 
son V. U. S., D.C.Minn., 4 F.Supp. 
398, motion denied, C.C.A., 70 F.2d 
515, affirmed 73 F.2d 214—^National 
Candy Co. v. U. S., 67 Ct.Cl. 74, 
certiorari denied 50 S.Ct. 33, 280 
U.S. 582, 74 L.Ed. 631. 

Purpose of such requirement is 
to give commissioner notice of the 
nature of the claim and to afford an 
opportunity for administrative ad¬ 
justment without suit.—Samara v. 
U. S., C.C.A.N.Y., 129 F.2d 594, cer¬ 
tiorari denied 63 S.Ct. 258, 317 U.S. 
686, 87 L.Ed. 549. 

Question not jurisdictional 
U.S.—^National Commercial Title & 
Mortgage Guaranty Co. v. Duffy, 
C.C.A.N.J., 132 F.2d 86, 146 A.L.R. 
448. 

Variance held to exist 
U.S.—Ronald Press Co. v. Shea, C. 
C.A.N.T., 114 P.2d 453—Aladdin 

Co. V. Woodworth, D.C.Mich., 43 F. 
2d 150—Stewart v. U. S., 50 F. 
Supp. 224, 99 Ct.Cl. 585—New York 
Trust Co. V. U. S.. D.C.N.T., 14 F. 
Supp. 10.12, affirmed, C.C.A., 87 F. 
2d 889, 113 A.L.R. 1287, certiorari 
denied 57 S.Ct. 937, 301 U.S. 704, 
81 L.Ed. 1359, rehearing denied 58 
S.Ct. 474, 302 U.S. 780, 82 L.Ed. 
603—Volker v- U. S., 67 Ct.Cl. 407. 
Variance held not to exist 
U.S.—^U. S. V. Burrows Bros. Co., C. 
C.A.Ohio, 133 P.2d 772—^Brewer v. 
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National Life & Accident Ins. Co., 
aC.A.Tenn., 119 F 2d 313, certio¬ 
rari denied National Life & Acci¬ 
dent Ins. Co. V. Brewer, 62 S.Ct. 
93, 314 U.S. 624, 86 L.Ed. 502, re¬ 
hearing denied 62 S.Ct. 177, 314 
U.S. 710, 86 L.Ed. 566—S. S. Pierce 
Co. V. U. S., C.C.A.Mass., 93 F.2d 
599—Lucas v. Fidelity & Columbia 
Trust Co., C.C.A.Ky., 89 P.2d 945 
—Reynolds v. McMurray, C.C. A. 
Wyo., 77 F.2d 740—International 
Curtis Marine Turbine Co. v. U. 

S., Ct.Cl.. 56 F2d 708—Coca-Cola 
Co. V. U. S., Ct.Cl., 55 F.Supp. 616 
— ^Ward V. U. S., D.C.Mass., 32 P. 
Supp. 743—Hoxie v. Page, D.C.R.I., 
23 F.Supp. 905, affirmed, C.C.A., 
Page V. Hoxie, 104 P.2d 918— 
Westbrook-Thompson Holding Cor¬ 
poration V. U. S.. D.C.Tex., 18 P. 
Supp. 289, reversed on other 
grounds, C.C.A., U. S. v. West¬ 
brook-Thompson Holding Corpora¬ 
tion, 94 P.2d 532—U. S. Paper Ex¬ 
ports Ass’n V. Bowers, D.C.N.T., 6 
F.Supp. 735, modified on other 
grounds, C.C.A., 80 P.2d 82. 

94. U.S.—Pelham Hall Co. v. Car¬ 
ney. C.C.A.Mass., Ill F.2d 944— 
Edwards v. Malley, C.C.A.Mass., 
109 F.2d 640—Perkins v. Thomas, 

C. C.A.Tex., 86 P.2d 954, affirmed 
Thomas v. Perkins, 57 S.Ct. 911, 
301 U.S. 655, 81 L.Ed. 1324—Tay- 
lor-Lockwood Co. v. U. S., Ct.Cl., 
45 F.2d 284—Stewart v. U. S., 60 
F.Supp. 224, 99 Ct.Cl. 685—Joseph 
Reid Gas Engine Co. v. Lewellyn, 

D. C.Pa., 42 F.Supp. 895—West Vir¬ 

ginia Pulp & Paper Co. v. McElli- 
gott, D.C.N.T., 40 F.Supp. 766— 

Winchester Mfg. Co. v. U. S., Ct. 
CL, 25 P Supp. 102, motion denied 
29 F.Supp. 695, and certiorari de¬ 
nied 60 S.Ct. 298, 308 U.S. 621. 84 
L.Ed. 518—Kentucky Rock Asphalt 
Co, V. Helburn, D.C.Ky., 20 F. 
Supp. 364, affirmed, C.C.A., .108 

F.2d 779—Coleman v. U. S., D.C. 
Fla., 5 F.Supp. 648. 

Commissioner in possession of facts 
(1) Suit cannot be maintained to 
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tain a suit to recover taxes on a ground that was 
not presented to the commissioner of internal reve¬ 
nue,^ ^ or that is substantially different than the 
grounds presented.^ ^ On the other hand, it has 
been held that, where the refund claim set forth 
the facts on which the suit for the recovery of tax- 
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es which have been paid is based, the taxpayer may 
urge reasons or theories for recovery which were 
not presented to the cotsmissioner.^'^ IMoreover, it 
has been held that whert a claim on the new ground 
would not be barred, the court may pass on it even 
over the government's objection.^^ It has also been 


recover overpayment when ground 
therefor was not included in claim 
for refund made basis of such suit, 
although commissioner maj’- have had 
in his possession facts other than 
those stated in claim on which he 
might have allowed refund.—John¬ 
son V. U. S., Gt.Cl., 3 F.Supp. 544. 
certiorari denied 54 S.Ct. 100, 290 U. 
S. 677, 78 L.Ed. 584. 

(2) That claim for tax refund con¬ 
tains incorrect and inconsistent state¬ 
ments will not prevent recovery if 
commissioner is informed of claim 
on which suit is brought.—Ferguson 
V. U. S., Ct.Cl., 2 F.Supp. 1012, cer¬ 
tiorari denied 54 S.Ct. 130, 290 U.S. 
694. 78 L.Ed. 597. 

95. U.S.—Lucky Tiger-Combination 
Gold Mining Co. v. Crooks, C.C.A. 
Mo., 95 F.2d 885—Freeport Texas 
Co. V. Bowers, C.C.A.N.Y., 77 F.2d 
288, certiorari denied 56 S.Ct. 133, 
296 U.S. 613, 80 L.Ed. 435—Das- 
comb V. McCuen, C.C.A.Vt., 73 F. 
2d 417, certiorari denied Chandler 
V. McCuen, 55 S.Ct, 649, 295 U.S. 
737, 79 L.Ed. 1685—Dascomb v. 

Kennedy, C.C A.Vt, 73 F.2d 417, 
certiorari denied Chandler v. Ken¬ 
nedy, 55 S.Ct. 649, 295 U.S. 737, 79 
LEd. 1685—Taber v. U. S., C.C.A. 
Iowa, 59 F.2d 568, certiorari de¬ 
nied 53 S.Ct. 86, 287 U.S. 636, 77 
L.Ed. 551—Freeport Texas Co. v. 

U. S., Ct.Cl., 58 F.2d 473, supple¬ 
mented and new trial denied 59 F. 
2d 1060, certiorari denied 53 S.Ct. 
122, 287 U.S. 660, 77 LEd. 569— 
Monarch Mills v. Jones, D.C.S.C., 
56 F.2d 180, affirmed, C.C.A., 59 
F.2d 502—J. P. Stevens Engrav¬ 
ing Co. v. U. S., C.C.A.Ga., 63 F.2d 
1, certiorari denied 52 S.Ct, 209, 
284 U.S 687, 76 L.Ed. 580—H. Liss- 
ner Co. v. U. S., Ct.Ci., 52 F.2d 
1058—New England Mut. Life 
Ins. Co. V. U. S., CtCl., 62 F.2d 
1006—West Penn Beneficial Ass'n 

V. U. S., D.C.Pa., 44 F.Supp. 675— 
Fidelity Trust Co. v. U. S., D.C. 
Pa., 39 F.Supp. 451—Dysart v. U. 
S., D.C.Mo., 17 F.Supp. 924, af¬ 
firmed, C.C.A., 95 F.2d 652, certio¬ 
rari denied 59 S.Ct. 67. 305 U.S. 
608, 83 L.Ed. 386, rehearing denied 
59 S.Ct. 142, 305 U.S. 671, 83 L.Ed. 
435—Stutz Motor Car Co. of 
America v. U. S., L.C.Ind., 17 F. 
Supp. 742—Oliver Typewriter Co. 
V. U. S.. Ct.CL, 14 F.Supp. 643, 
certiorari denied 67 S.Ct. 30, 299 
U.S. 567, 81 L.Ed. 418—James A. 
Hearn & Son v. U. S., Ct.Cl., 8 F. 
Supp. 698, certiorari denied 66 S. 
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Ct. 550, 294 U.S. 722, 79 LEd. 1254 
—Ferguson v. U. S., Ct.Cl., 2 P. 
Supp. 1012, certiorari denied 54 S. 
Ct. 130, 290 U.S. 694, 78 L.Ed. 597 
—Electric Power & Light Corpora¬ 
tion V. U. S., Ct Cl., 1 F.Supp. 773— 
Swedish Iron & Steel Corporation 
V. Edwards, D.C.N.T., 1 F.Supp. 
335, affirmed, C.C.A., 69 P. 1018. 
Double payment 

U.S.—Coleman v. U. S., D.C.Fla., 5 
F.Supp. 548. 

Tax barred by limitations 
U.S.—^Weagant v. Bowers, C.C.A.N. 
Y., 57 F.2d 679—Connell v. Hop¬ 
kins, D.C.Tex., 43 P.2d 773. 

Ground admitted 

Where taxpayer failed to file claim 
for refund of unjust enrichment tax 
on ground that taxpayer had over¬ 
stated quantity of sugar on which a 
processing tax had been imposed but 
not paid, taxpayer could not recover 
such taxes, notwithstanding govern¬ 
ment conceded that taxpayer’s asser¬ 
tion was true.—^Caldwell Sugars v. 
U. S., CtCl., '54 F.Supp. 544. 

Variance between grounds on which. 

title to claim asserted 
U.S.—B. P. Goodrich Co. v. U. S., C. 
C.A.Cal., 135 P.2d 456, affirmed 64 
S.Ct. 471, 321 U.S. 126, 88 L.Ed. 
602, rehearing denied 64 S.Ct 614, 
321 U.S. 803, 88 L.Ed. 1089. 

&6. U.S.—U. S. V. Pelt & Tarrant 

Mfg. Co., CtCl., 51 S.Ct 376, 283 
U.S. 269, 75 L.Ed. 1025—B. P. 

Goodrich Co. v. U. S.. C.C.A.Cal., 
135 P.2d 456, affirmed 64 S.Ct 471, 
321 U.S. 126, 88 L.Ed. 602, rehear¬ 
ing denied 64 S.Ct 614, 321 U.S. 
803, -88 LEd. 1089~Pelham Hall 
Co. V. Carney, C.C-A.Mass., Ill F. 
2d 944—Lucky Tiger-Combination 
Gold Mining Co. v. Crooks, C.C.A. 
Mo., 9o F.2d 885—Continental-Illi- 
nois Nat. Bank & Trust Co. of Chi¬ 
cago V. U. S., C.C.A.I1L, 67 F.2d 
153, certiorari denied 54 S.Ct 439, 
291 U.S. 663, 78 L.Ed. 1054— 

George Moore Ice Cream Co. v. 
Rose, C.C.A Ga, 61 F.2d 606, re¬ 
versed on other grounds 53 S.Ct 
620, 289 U.S. 373, 77 L.Ed. 126‘5— 
Snead v. Elmore, C.C.A,Ala., 59 P. 
2d 312—Lewis A. Crossett Co. v. 
U. S., CtCl., 60 P.2d 292—Taylor- 
Lockwood Co. V. U. S., CtCl., 4'5 P. 
2d 284—Grays Harbor Motorship 
Corporation v. U, S., Ct.QL, 45 P. 
2d 259, certiorari denied 52 S.Ct. 
11, 284 U.S. 627, 76 L.Ed. 534— 
Arizona Commercial Mining Co. v. 
Casey, D.C.Mass., 32 F.2d 288— 
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Meinrath Brokerage Co. v. Crooks, 
D.aMo., 28 P.2d 991—Red Wing 
Malting Co. v. Willcuts, C.C.A. 
Mmn, 15 F.2d 626, 49 A.L.R. 459, 
certiorari denied 47 S.Ct. 476, 273 
U.S. 763, 71 L.Ed. 879—Berch v. U. 
S., CtCL, 54 F.Supp. 175—^Leach 
Corporation v. Blacklidge, D C.IIL, 
23 F.Supp. 622—Castle v. U. S., Ct 
CL, 17 F.Supp. '515—New York 
Trust Co. V. U. S., D.C.N.Y., 14 P. 
Supp. 1012, affirmed, C.C.A., 87 F. 
2d 889, 113 A.L.R. 1287, certiorari 
denied 57 S.Ct 937. 301 U.S. 704, 
81 L.Ed. 1359, rehearing denied 58 
set 474, 302 U.S. 780, 82 L.Ed. 
603—Atkinson v. U. S., D.C.Mmn., 
4 F.Supp. 398, motion denied, C. 
C.A., 70 F.2a Sl’o, affirmed 73 F.2d 
214—Ferguson v. U. S., Ct.Cl., 2 F. 
Supp. 1012, certiorari denied 54 S. 
‘ct 130, 290 U.S. 694, 78 L.Ed. 597 
—Johnson v. U. S., CtOL, 1 F. 
Supp. 778, motion overruled 3 P. 
Supp. '544, certiorari denied 54 S. 
Ct 100, 290 U.S. 677, 78 L.Ed. 584 
—^Warner-Patterson Co. v. U. S., 
68 CtCl. 237—Planna v. U. S., 68 
CtCl. 45, certiorari denied 50 S.Ct 
161, 280 U.S. 612, 74 L.Ed. 654. 
Business loss; bad debt 
U.S.—Ronald Press Co. v. Shea, D. 

C.N.T., 27 F.Supp. 857. 
Abandonment; obsolescence 
U.S.—Real Estate-Land Title & 
Trust Co. V. U. S., Pa., 60 S.Ct 
371, 309 U.S. 13, 84 L.Ed. 542. 
Closed transaction; installment sale 
U.S.—Livermore v. Miller, C.C.A. 
Fla., 94 P.2d 111, certiorari denied 
58 S.Ct 1056, 304 U.S. 582, 82 L, 
Ed. 1544. 

Different sections of statute 

Claim for refund of internal rev¬ 
enue taxes under one section of 
statute does not support suit there¬ 
for under another section.—Meinrath 
Brokerage Co. v. Crooks, D.C Mo., 28 
F.2d 991. 

97. U.S.—^Warner v. Walsh, D.C. 
Conn,, 27 F.2d 952—Warnei T 
Walsh, D.C.Conn., 24 F,2d 449— 
Union & New Haven Trust Co. v. 
Eaton, D.C.Conn., 20 F.2d 419— 
City Bank Farmers’ Trust Co. v. 
Bowers, D.C.N.Y., 2 F.Supp. 883, 
reversed on other grounds C.C.A., 
68 P.2d 909, certiorari denied 64 
S.Ct 778, 292 U.S. 644, 78 LEd. 
1495. 

92. U.S.—National Commercial Ti¬ 
tle & Mortgage Guaranty Co. v. 
Duffy, C.C.A.N.J., 132 F.2d 86, 146 
A,L,R. 448. 
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held that the taxpayer may sue for a larger amount 
than he asked for in his refund claim.®* 

The admissibility of evidence not presented to 
the commissioner is discussed infra § 916. 

§ 872. -Waiver 

The requirement that a timely, proper, and sufficient 
refund claim be filed may be waived. 

The requirement that a timely, proper, and suf¬ 
ficient refund claim precede the institution of suit 
for the recovery of taxes which have been paid may 
be waived.^ However, it has been held that the 
failure to file a timely claim cannot be waived aft¬ 
er the time for the filing of claims has expired.^ 
The tax officials may refuse to waive and may in¬ 
sist on full compliance with all the requirements as 
to the form, substance, and time of filing the claira.^ 
It is usually held that the commissioner waives any 
objections as to the form^ and sufficiency^ of the 
claim where he considers and rejects the claim on 


the merits, and it cannot be contended thereafter 
that the claim is insufficient to support an action 
for a refund,^ but the consideration of an informal 
claim does not estop the government from setting 
up the fact that the taxpayer did not file a formal 
claim.7 The government, by joining issue in the 
suit, waives any objections to the form of the 
claim.S It also waives the objection that the tax¬ 
payer’s contention is beyond the scope of his re¬ 
fund claim.9 allowance in part of a refund 

claim which is insufficient is not a waiver of the de¬ 
fects as to the balance of the claim.^^ 

§ 873. Protest 

A suit for the recovery of taxes paid may be main¬ 
tained whether or not the taxes were paid under duress 
or protest. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 3772, and similar statutes, a suit for the recovery 
of taxes paid may be maintained whether or not the 
tax was paid under protest or duress,^! and the 


U.S.—Pink v. IT. S., C.C.A.N.T., 
105 P.2d 183—Electric Storage 
Battery Co. v. McCaughn, D.C.Pa., 
54 F.2d 814, affirmed, C.C.A., Mc- 
Caxighn v. Electric Storage Bat¬ 
tery Co., 63 P.2d 715. 

Value of item 

Contention that beverage taxes 
should be computed on one dollar 
and sixty cents per case received by 
manufacturer, instead of seventy 
cents, as contended before commis¬ 
sioner, was held not to be a change 
of position which would defeat ac¬ 
tion for refund-—Fred Harvey, Inc. 
V. Crooks, D.C.Mo., 39 P.2d 466, af¬ 
firmed, C-C.A., 54 F.2d 353, 

1. U.S.—IT. S. V. Felt & Tarrant 

Mfg. Co., CtCL, 51 S.Ct. 376, 283 
IT.S. 269, 75 L.Ed. 1025—^Cleveland 
V. Higgins, C.C.A.N.T., 148 F 2d 

722, certiorari denied 66 S.Ct. 27— 
Mennen Co. v. Kelly, C.C.A-N.J., 
137 F.2d 866—National Commer¬ 
cial Title & Mortgage Guaranty 
Co. V. Duffy, CC.A.N.J., 132 F.2d 
86, 146 A.L.R. 448—Toilet Prod¬ 
ucts V. Higgins, D.C.N.Y., 52 F. 
Supp. 290—Beaverdale Memorial 
Park v. U. S., D.C.Conn., 47 F.Supp. 
663. 

Waiver in open court 

Compliance with a regulation of 
commissioner, as distinguished from 
compliance with a statute, may be 
waived in open court in action to re¬ 
cover taxes collected.—University 
Distributing Co. v. U. S., D.C.Mass., 
22 F.Supp. 794. 

Waiver shown 

U.S.—F. W. Fitch Co. v. U. S., D.C. 
Iowa. 52 F.Supp. 292, reversed on 
other grounds, C.C.A., 141 F.2d 380, 
affirmed 65 S.Ct. 409, 323 U.S. 582, I 


89 L.Ed. 472—Toilet Products v. 
Higgins. D,C.N.Y., 52 F.Supp. 290. 
Waiver not shown 
U.S.—^Arizona Commercial Mining 
Co. V. Casey, D.C.Mass., 32 F.2d 
288. 

Equitable estoppel 

The conduct of commissioner, in 
receiving claim for refund of income 
taxes which have been paid, and pur¬ 
suant to claim and after final pay¬ 
ment of taxes allowing a certificate 
of overassessment, constituted an 
j “equitable estoppel" to government’s 
claim that taxpayers could not re¬ 
cover alleged overpayment because 
claim for refund was filed prior to 
payment of all taxes.—Fidelity 
Trust Oo. v. U. S., D.C.Pa., 39 F. 
Supp. 451. 

2. U.S.—Bemis Bros. Bag- Co. v. U. 

S., D.C.MO., 56 F.2d 407, affirmed, 
C.C.A., 60 F.2d 944, reversed on 
other grounds 53 S.Ct. 4'54, 289 U.S. 
28, 77 L.Ed. lOll—Hawkins v. U. 

S., D.C.Pa., 14 F.Supp. 429. 

3. U.S.—Snead v. Elmore, C.C.A. 
Ala., 59 F.2d 312—Beaverdale Mem¬ 
orial Park V. U. S., D.C.Conn., 47 
F.Supp. 663. 

4. U.S.—B. F. Goodrich Co. v. U. S., 
C.C.A.Cal., 135 F.2d 456, affirmed 
64 S.Ct. 471, 321 U.S. 126, 88 L.Ed. 
602, rehearing denied 64 S.Ct. 614, 
321 U.S. 803, 88 L.Ed. 1089—Beth¬ 
lehem Baking Co. v. U. S., D.C.Pa., 
40 F.Supp. 936, affirmed, C.C.A., 129 
F.2d 490—Con-Rod Exchange v. 
Henricksen, D.C.Wash., 27 F.Supp. 
427—University Distributing Co. 
V. U. S., D.C.Mass., 22 F.Supp. 794. 

5. U.S.—Belknap v. U. S., D.G.Ky., 
55 F.Supp. 90 —^Northwestern Nat. 
Bank & Trust Co. of Minneapolis 
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V. IT. S-, D C.Minn., 46 F.Supp. 390, 
affirmed C.C.A., U. S. v. Northwest¬ 
ern Nat. Bank & Trust Co. of Min¬ 
neapolis, 137 F.2d 761. 

If oou mi issiouer is not deceived or 
misled by failure to describe claim 
for refund accurately, the claim 
should be disposed of on its merits 
on first trial without imposing on 
government and taxpayer the neces¬ 
sity of further legal proceedings.— 
Routzahn v. Brown, C.C.A.Ohio, 95 F. 
2d 766. 

0- U.S.—Bethlehem Baking Co. v. U. 

S., D.C.Pa., 40 F.Supp. 936, affirmed 
C.C.A., 129 F.2d 490. 

7. U.S.—United Shoe Machinery 
Corporation v. White, C C.A.Mass., 
89 F.2d 363, certiorari denied 58 S. 
Ct. 478, two cases, 302 U.S. 768, 82 
L.Ed. 59 6—United Shoe Machinery 
Corporation v. Nichols, C.C A. 
Mass., 89 F.2d[ 363, certiorari de¬ 
nied 58 S.Ct. 478, 302 U.S. 768, 82 
LEd. 597. 

8. U.S.—Reynolds v. McMurray, C. 
C.A.Wyo., 77 F.2d 740. 

9. U.S.—National Commercial Title 
& Guaranty Co. v. Kelly, D.C.N.J., 
39 F.Supp. 339—Hopkins v, Ma- 
gruder, D.C.Md., 34 F.Supp. 381, 
opinion supplemented 35 F.Supp. 
79, affirmed in part and reversed in 
part on other grounds, C.C.A., 122 
F.2d 693. 

10. U.S.—Lancaster Cotton Mills v. 

U. S., Ct.CI, 59 F.2d 270. 

11. U.S.—Howard v. U. S., C.C.A. 
La., 125 F.2d 986—Sirian Lamp Co. 

V. Manning, C.C.A.N.X, 123 F.2d 
776, 13S A.LR. 1423—U. S. v. S. 
P. Scott & Sons, C.C.A.Mass., 69 
P.2d 728—Weir v. McGrath, D.C. 
Ohio, 62 F.2d 201—White v. Hop- 
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fact that the taxes vere voluntarily paid is no bar 
to a suit for their recover^a^^ However, the tax¬ 
payer’s voluntary payment of the tax may consti¬ 
tute a waiver of the objections to the collection of 
the tax,13 and one who voluntarily and know'ingly 
pays another’s tax cannot recover it,i4 particularly 
where the government’s right to collect from the 
proper person has, in the interim, been barred by 
limitations.!^ Under statutes authorizing a refund 
of certain taxes, it has been held that whether or 


§ 873 

not pa 3 ment was made under protest is immateri- 

aLi6 

At common law, and prior to the Revenue Act of 
i924, a suit could not be maintained for the recov¬ 
ery of taxes which had been voluntarily paid.!*^ 
Under that view, it was a condition precedent to an 
action for the recovery of taxes which have been 
paid that the taxes were paid under duress or com¬ 
pulsion, is or under protest,i9 or that the taxes were 


kins, C.C-A.Tex., 51 F.2d r59— 
Leach v. Nichols, D.C.Mass., 42 F 
2d 918, reversed on other grounds 
C.C.A., Nichols V. Leach, 50 F.2d 
787, affirmed Leach v. Nichols, 52 

S. Ct. 338, 285 U.S. 165, 76 L.Ed. 
681—^Warner v. Walsh, D.C.Conn., 
24 F.2d 449—Beatty v. Heiner, D. 
C Pa., 10 F.2d 390, reversed on oth¬ 
er grounds Heiner v. Beatty, 17 
F.2d 743, and affirmed 48 S.Ct. 319, 
276 U.S. 598, 72 L.Ed, 723—Free¬ 
port Texas Co. v. Bowers, D.C.N. 

T. , 6 F.Supp. 423, affirmed, C.C.A., 
77 F.2d 28S, certiorari denied 56 
S.Ct. 133, 296 U.S. 613, 80 L.Ed. 
435—Farmers’ Loan & Trust Co. 
V. U. S., 64 Ct.Cl. 516—P. Lorillard 
Co. V. U. S., 58 CtCl. 541, affirmed 

U. S. V. P. Lorillard Co., 45 S.Ct. 
359, 267 U.S. 471, 69 L.Ed. 741. 

Protest as basis for right to interest: 
Generally see supra § 854. 

In action to recover taxes paid see 
infra § 927. 

Alt payments regarded as involun¬ 
tary 

U.S.—Cloister Printing Corporation 

V. U. S., C.C.A.N.Y., 100 P.2d 355 
—Jenkins v. Smith, D.C.Conn., 21 
F.Supp. 433, reversed on other 
grounds, C.C.A., 99 F.2d 827. 

Payment made at time protest re- 
qLuired 

Statute authorizing taxpayer to 
“maintain" suit to recover tax, Ir¬ 
respective of protest, was held to 
remove requirement of protest in 
suits brought thereafter, although 
tax payment antedated statute.— 
George Moore Ice Cream Co. v. Rose, 
Ga., 53 S.Ct. 620, 289 U.S. 373, 77 L. 
Ed. 1265—Electric Storage Battery 
Co. V. McCaughn, D.C.Pa., 62 P.2d 
205, reheard 54 F.2d 814, affirmed, 
C.C.A., McCaughn v. Electric Stor¬ 
age Battery Co., 63 P.2d 715. 

Actions pending at time statute 
was enacted are not within its scope. 
—^Winant v. Gardner, C.d.A.N.Y., 29 
F.2d 836. 

12. U.S.—Dorrance v. Phillips, C.C. 
A.Pa., 85 F.2d 660—U. S. v. S. F. 
Scott <& Sons, C.C.A.Mass., 69 F.2d 
728. 

Statute does not enlarge treasury’s 
liability when payment is not only 
voluntary, but made with full 
knowledge of facts.—Clift Good¬ 


rich V. U. S., C.C.A.N.Y., 56 F.2d 751, 
certiorari denied 53 S.Ct. 17, 287 U. 
S. 617, 77 L.Ed. 536. 

13. U.S.—Horuff V. U. S., Ct.Cl., 9 
F.Supp. 1016. 

Payment without recourse 

Compromise agreement between 
taxpayer and commissioner reciting 
payment of additional tax “without 
recourse" precluded taxpayer’s re¬ 
covery thereof as overpayment.— 
Hord V. U. S., Ct.Cl., 59 F.2d 125. 

14. U.S.—Clift & Goodrich v. U. S., 
C.C.A.N.Y., 56 F.2d 751, certiorari 
denied 53 S.Ct. 17, 287 U.S. 617, 77 
L.Ed. 536—Combined Industries v. 

U. S., Ct.Cl., 15 F.Supp. 349. 
Payment under protest 

Where wife, who received hus¬ 
band’s property as a joint tenant and 
later as his survivor, on the correct 
assumption that commissioner would 
claim tax which husband owed as 
due from wife as transferee, tenders 
tax to stop interest and penalties 
and files an affidavit of protest of 
nonliability and a claim for refund, 
payment is not “voluntary" on be¬ 
half of deceased husband, so as to 
bar recovery.—Parsons v. Anglim, C. 
C.ACal., 143 F.2d 534, 154 A.L.R. 
153. 

15. U.S.—Herman v. White, D.C. 
Mass., 25 F.Supp. 687. 

le. U.S.—Hyatt Roller Bearing Co. 

V. U. S., Ct.Cl., 43 F.2d 1008. 

33 C.J. p 363 note 21 [b]. 

17. U.S.—U. S. V. S. F. Scott & Sons, 

C. C.A.Mass., 69 F.2d 728—Corpus 
Juris quoted in Wourdack v. Beck¬ 
er, C.C.A.MO,, 55 F.2d 840, 842, cer¬ 
tiorari denied 52 S.Ct. 501, 286 U. 
S. 548, 76 L.Ed. 1285—White v. 
Hopkins, C.C.A.Tex., 51 F.2d 159— 
Warner v. Walsh, D.C.Conn., 27 
F.2d 952—Corpus Juris cited in 
Thompson v. U. S., D.C.Mmn., 8 
F.2d 17*5, 177—^Walsh v. Capewell 
Horse Nail Co., C.C.A.Conn., 4 F. 
2d 991—John B. Semple & Co. v. 
Lewellyn, D.C.Pa., 1 F.2d 745— 
Hammermill Securities Corpora¬ 
tion V. Noel, D.C.Va., 26 F.Supp. 
402—^Wonder Bakeries Co. v. U. S., 
Ct.Cl., 6 F.Supp. 228—Coffey v. Ex¬ 
change Bank of Lennox, C.C.A.S. 

D. , 296 F. 807, followed in 296 F. 
811—Proctor & Gamble Co. v. U. 
a, D.C.Ohio, 2*81 F. 1014—Fox v. 
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Edwards, D.C.N'.T.. 2S0 F. 413, af- 
firmed, C.C.A., 287 F. 669, 34 A.L. 

R. 973—Christie-Street Commis¬ 
sion Co. V. U. S., C.C.Mo., 128 F. 
991—Zemurray v. U. S., 64 Ct.Cl. 
657, certiorari denied 49 S.Ct. 8, 
278 U.S. 600. 73 L.Ed. 529—Blount 
V. U. S., 59 Ct.Cl. 328, appeal dis¬ 
missed U. S. V. Blount, 47 S.Ct. 20, 
273 US. 769, 71 L.Ed. 883—Rand 
V. U- S., 52 Ct.Cl. 72, 285, affirmed 
39 S.Ct. 359, 249 U.S. 503, 63 L.Ed. 
731. 

33 C.J. p 363 note 21, p 364 note 25. 
For release of security 
Payment of tax to secure return 
of bonds deposited as security for 
payment of tax was held voluntary, 
and not recoverable.—George A 
Mendes & Co. v. Bowers, D.C.N.Y., 21 
F.2d 1008. 

Payment held in trust 

It has been held that where taxes 
are paid under protest the collecting 
authority holds the funds in trust. 
—Peir V C I R., C.C.A., 96 P 2d 642 
—^U. S. V. Board of Commissioners 
of Comanche County, D.C.Okl., 6 P. 
Supp. 401. 

18. U.S.—White v. Hopkins, C.C.A. 
Tex., 51 F.2d 159—Du Puy v. U. 

S. , Ct.Cl., 35 P.2d 990, certiorari 
denied 50 S.Ct. 346, 281 U.S. 739, 
74 L.Ed. 1153—Shaw & Truesdell 
Co. V. U. S., DC.N.Y., 1 FSupp. 
834—Coffey v. Exchange Bank of 
Lennox, C.C.A.S.D., 296 F. 807, fol¬ 
lowed in 296 F. 811—Proctor <& 
Gamble Co. v. U. S., D.C.Ohio, 281 
P. 1014. 

33 C.J. p 364 note 26. 

Payment of tax under compromise 
agreement providing for dismissal of 
indictments for false return was 
held not recoverable for duress.— 
Walker v. Alamo Poods Co., C.C.A. 
Tex., 16 F.2d 694, certiorari denied 
Alamo Poods Co. v. Walker, 47 S.Ct. 
587, 274 U.S. 741, 71 L Ed. 1320. 

19. U.S.—^White V. Hopkins, C.C.A 
Tex., 51 P.2d 159—Thomas v. U. 
S., D.C.Tex., 22 F.2d 1000—John B. 
Semple & Co. v. Lewellyn, D.C.Pa., 
1 P.2d 74*5—Coffey v. Exchange 
Bank of Lennox, C.C.A.S.D., 296 
P. 807, followed in 296 F. 811— 
Proctor & Gamble Co. v. U. S., D. 
C.Ohio, 281 F. 1014—Drexel Fur¬ 
niture Co. V. Bailey, D.C.N.C., 276 
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paid under a mistake of fact,-^ or with notice that 
the taxpayer intends to bring suit to test the va¬ 
lidity of the claim.2i 

A protest need not be couched in the terms and 
with the certainty of a common-law pleading ;-2 
indeed, a verbal protest is sufficient.-^ The collec¬ 
tor’s knowledge that payment %vas made because of 
supposed compulsion is equivalent to a formal pro- 
test.2!4 Payment under protest was not necessary 
where the events entitling the taxpayer to a refund 
had not yet occurred wffien paj’ment was made.-^ 
Suit could be maintained where the taxpayer had 
made a plea in abatement, even though he did not 
pay under protest.^^ 


To constitute duress sufficient to make a tax pay¬ 
ment involuntary, there must be an actual or threat¬ 
ened exercise of power from which the taxpayer 
has no means of immediate relief other than by pay¬ 
ing the tax.-"^ To render a payment involuntary, 
it is not necessary that it should be exacted by ac¬ 
tual violence or physical duress.^^ Where a fail¬ 
ure to pay will subject the taxpayer to penalties 
provided by statute or regulations, payment is un¬ 
der duress and not voliintary.^9 When taxes are 
paid on the demand of an officer having authority 
to collect them by distraint, there is sufficient duress 
of the property to make the payment involuntary.so 


4. Defenses 


§ 874. In General 

In general, any defense, Including that of voluntary 
payment, sufficient to prevent recovery of all or a portion 
of the refund may be asserted. The determination of 
the commissioner of internal revenue as to the existence 


of a particular element essential to the right Is not con¬ 
clusive. 

In general defendant may assert any defense, le¬ 
gal, or equitable, sufficient to show that plaintiff is 
not entitled to all or a portion of the amount sued 
for in an action to recover taxes paid,Si and the de- 


F. 452, affirmed Bailey v. Drexel 
Furniture Co., 42 S.Ct. 449, 259 
XJ,S. 20, 68 LEd. 817, 21 A.L.R. 
1432—Edwards v. Chile Cojiper Co., 
C.aA.N.T., 273 F. 452. 

33 C.J. p 363 note 21, p 364 note 27. 

“Protest” is for purpose of invit¬ 
ing attention of taxing officers to 
illegality of collection.—Pulton Bag 
& Cotton Mills V. U. S., Ct.Cl.. ‘57 F. 
2d 914, certiorari denied 53 S.Ct. 402, 
2S8 U.S. 612, 77 L.Ed. 985. 

Protest waived 

Taxpayer, directing collector in 
application of money paid under of¬ 
fer of compromise, which collector 
refused, waived protest against re¬ 
tention thereof, precluding refund.— 
Rasmussen v. Brownfield-Canty Car¬ 
pet Co., C.C.A.Mont., 31 P.2d 89. 

Payment under protest refused 
Taxpayer, paying taxes and pen¬ 
alties agreed on with government 
without protest, after government's 
refusal to accept same unless paid, 
without protest, was held to have 
paid without protest, precluding re¬ 
covery of taxes.—^Du Puy v. U. S.,, 
Ct.CL, 35 F.2d 990, certiorari denied 
'50 S.Ct. 346, 281 U.S. 739, 74 U.Ed. 
1153. j 

Action against collector 
A voluntary overpayment of in- ’ 
come taxes by reason of mistake or 
error in computing income cannot be 
recovered m an action against the 
collector of internal revenue, under 
a statute authorizing the commis¬ 
sioner of internal revenue to credit 
or refund overpayments, since, al¬ 
though the right to such refund is 
not dependent on payment under pro¬ 


test, the taxpayers' remedy is an ap¬ 
peal to the commissioner, or an ac¬ 
tion at law against the United 
States.—Fox v- Edwards, C.C.A.N.Y., 
287 F. 669, 34 A.L..R. 973, affirming, 

B. C., 280 F. 413. 

Con.ti3iu.ed protests not required 
Protest at time of first payment of 
tax was held sufficient,—Electric 
Storage Battery Co. v. McCaughn, D. 

C. Pa., 52 P.2d 205, reheard 54 F.2d 
814, affirmed, C C.A., McCaughn v. 
Electric Storage Battery Co., 63 F. 
2d 715. 

20. U.S—Kahn v. Herold, C.C.N.J., 
147 P. 575. 

33 C.J, p 364 note 28. 

21. U.S-—Erskine v. Van Arsdale, 
Wis., 15 Wall. 75, 21 L.Ed. 63. 

33 C.J. p 364 note 29. 

22. U.S.—Kahn v. Herold, C.C.N.J., 
147 P. 575. 

23. U.S.—^IVright v. Blakeslee, H.T., 
101 U.S. 174, 25 L.Ed. 1048. 

33 C.J. p 363 note 22. 

24. U.S.—Hecht v. Malley, D.C. 
Mass., 276 F 830, reversed on oth¬ 
er grounds, C.C.A., Malley v. How¬ 
ard, 281 P. 363, affirmed in part 
and reversed in part on other 
grounds, 44 S.Ct. 462, 265 U.S. 144, 

68 L.Ed. 949. 

33 C.J. p 363 note 24. 

25. U.S.—U. S. V. P. Lorillard Co., 
CtCl., 45 S.Ct 359, 267 U.S. 471, 

69 L.Ed. 741. 

26. U.S.—Capewell Horse Nail Co. 
V. Walsh, D.C.Conn., 1 P.2d 818, 
affirmed, C.C.A., Walsh v. Capewell 
Horse Nail Co., 4 P.2d 991. 
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27. U.S.-—Weir v. McGrath, I>.C. 
Ohio, 52 P.2d 201. 

Threat of criminal prosecution 
Where corporation’s president 
complained that taxes were not due, 
and not legally assessed, but made 
payment on statement of deputy col¬ 
lector that officers would otherwise 
expose themselves to criminal pros¬ 
ecution, there was ‘"duress” and 
“payment under protest,” warranting 
recovery of taxes paid.—^Weir v. Mc¬ 
Grath, supra. 

28. U.S.—’Maxwell v. Griswold, N. 
Y., 10 How. 242, 13 L.Ed. 40*5. 

33 C.J. p 364 note 31. 

29. U.S.—Swift & Courtney & 
Beecher Co. v. U. S., Ct.Cl., 4 S.Ct. 
244, 111 U.S. 22, 28 L.Ed. 341— 
Dorrance v. Phillips, C.C.A.Pa., -85 
P.2d 660. 

30. U.S.—Cambria Steel Co. Mc- 
Coach, D.C.Pa., 225 P. 278. 

33 C.J. p 364 note 32. 

31. U.S.—U. S. V. JafCray, C.C.A. 
Minn., 97 F.2d 488, affirmed 59 S. 
Ct. 541, '306 U.S. 276, 83 L.Ed. 647 
—Logan-Gregg Hardware Co. v. 
Heiner, D.C.Pa., 26 F.2d 131—Sal- 
tonstall V. Hassett, D.CMass., 32 
P.Supp. 583. 

Statute held not to proliibit defenses 
(1) Statute providing that over¬ 
payment be credited against taxes 
presently due and any balance be 
refunded immediately to taxpayer 
was not intended to deprive the gov¬ 
ernment of any lawful defenses to 
which it might be entitled in a con¬ 
troversy regarding whether over¬ 
payment, although admitted, was at 
the particular time legally due and 



47 C.J.S. 


INTERNAL REVENUE 


§ 874 


fense is not limited to the reasons assigned by the 
commissioner as grounds for the assessment,^^ 
However, defendant cannot change its stand as to 
the character of tax involved to the prejudice of 

plaintiff.2 3 

While public interest and equality of govern¬ 
mental burdens require that no one should be per¬ 
mitted to avoid his just share of taxes except by 
positive command of the law,^^ the fact that the 
particular manner in which the transaction was car¬ 
ried out on which plaintiff bases its claim for a re¬ 
covery of taxes paid was in order to make its tax¬ 
es as low as possible is not necessarily fatal to its 
claim.35 An action to recover taxes paid may be 
defended on the ground that defendant filed a bond 
promising to pay them and afterward made pay¬ 
ment as required thereunder 6 that the taxpayer 
consented to the assessment of the tax and its col¬ 
lection 7 or that the overpayment claimed has been 


applied in the manner required by law.^ That the 
taxpayer had elected to follow a method of comput¬ 
ing his tax which had been permitted under an 
invalid Treasury Regulation is not a defense to an 
action to recover an overpayment based on a cor¬ 
rect computation of the tax.^s 

Voluntary payment. Voluntary payment may be 
pleaded as a defense to an action for recovery of a 
tax paid,^® particularly where it was paid for an¬ 
other who owed the amount remitted^ 1 and against 
whom the right to recover has been barred by lim- 
itations.'^^ defense is not affected by whether 

or not plaintiff has or has not a right of indemnity 
against those for whom it paid the tax/3 or by the 
fact that plaintiff misconceived its duty to pay the 
tax.^4 However, the defense of voluntary payment 
has been held not available to prevent recovery of 
taxes which were wrongfully collected/5 

Conclusiveness of commissioner's determination. 


owing to the taxpayer, and whether 
a suit for enforcement thereof could 
be maintained-—Western Maryland 
Ry. Co. V. TJ, S., D.C.Md., 23 F.Supp. 
554. 

(2) A statute prohibiting any suit 
for the purpose of restraining the 
assessment or collection of any tax 
will not bar action to recover par¬ 
tial payment of deficiency assess¬ 
ment, since pendency of suit will not 
relieve taxpayer of present liability 
to pay balance of assessed deficiency 
e-nd recovery of judgment will not 
estop the United States from collect¬ 
ing remainder of tax.—Sirian Lamp 
Co. V. Manning, C-aA-K-J., 123 P. 
2d 776, 138 A.L.R. 1423. 

Matters insuificient to constitute de¬ 
fense 

(1) In general.—Shanley v. Bow¬ 
ers, C.C.A.N.Y., 81 P.2d 13—Dura- 
dene Co. V. Magruder, D.C.Md., 21 F. 
Supp. 426, affirmed, C.C.A., 95 P.2d 
999—McKeever v. Baton, D.C.Conn., 
6 F.Supp. 697. 

(2) Negligence of plaintiff in fail¬ 
ing to discover the falsity of audits 
showing exaggerated corporate prof¬ 
its on which bonuses were paid him 
could not increase his liability for 
income taxes or forfeit his right to 
a refund of taxes paid on income 
which he had not earned and did not 
keep.—Greenwald v. U. S., 67 F.Supp. 
569, 102 CtCl. 272. 

(3) Government is estopped to 
take advantage of taxpayer's error 
in overlooking government's credit 
of overpayment in one year on de¬ 
ficiency of another year in making 
compromise agreement where its 
agents were directly responsible for 
the error.—^Arkwright Mills v. U. S., 
D.C.Mass., 27 F.2d '550. 


32. U.S.—Saunders v. Higgins, D.C. 
N.Y., 29 F.Supp. 326. 

Issues properly raised 

Collector can raise new issue that 
trust for which additional taxes were 
assessed was made in contemplation 
of death, although the commissioner 
had not made any determination 
thereon, and is not required to do 
so by affirmative defense.—Saunders 
V. Higgins, D.C.N.Y., 29 F.Supp. 326. 

33. U.S.—B. F. Goodrich Co. v. U. 

S., D.C.Cal., 48 F.Supp. 453, af¬ 
firmed, C.C.A., 13'5 F.2d 456, af¬ 
firmed 64 S.Ct. 471, 321 U.S. 126, 
88 L.Bd. 602, rehearing denied 64 
S.Ct. 614, 321 U.S. 803, 88 L.Ed. 
1089, 

34. U.S.—Stone v. While, 57 S.Ct. 
851, 301 U.S. '5'32, 81 X, Ed. 1271, 
rehearing denied 58 S.Ct. 260, 302 
U.S. 777, 82 D.Ed. 497—Buhl v. 
Kavanagh, C.C.A.Mich., 118 F.2d 
315. 

35. U.S.—Coca-Cola Co. v. U. S., 47 
F.Supp. 109, 97 CtCl. 241. 

33. U.S.—Amicon v, U. S., Ct.Cl., 15 
F.Supp. 59. 

Interest 

That interest covered by the bond 
was not assessed and collected with¬ 
in the statutory period will not au¬ 
thorize its recovery, since the bond 
constituted an independent valid 
promise to pay.—^Amicon v. U. S., su- 
I)ra. 

37. U.S.—^Dunnington v. U. S., Ct. 
CL, 30 F.Supp. 236—Champion 
Rivet Co. V. U. S., Ct.Cl., 30 F. 
Supp. 234—American Paper Goods 
Co. V. U. S., Ct.Cl., 19 F.Supp. 687, 
certiorari denied 58 S.Ct. 362, 302 
U.S. 779, 82 L,Ed. 602. 

33. U.S.—^American Woolen Co. v. 
U. S., CtCL, 18 F.Supp. 783," mo¬ 
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tion denied 21 F.Supp. 125, affirmed 
21 F.Supp. 1021, certiorari denied 
58 set. 1055, 304 U.S. 581, 82 L. 
Ed. 1544. 

39. U.S.—Continental Bank & Trust 
Co. of New York v. U. S., D.C.N. 
Y., 19 F.Supp. 15. 

40. U.S.—^Aaron v. Hopkins, C.C.A. 
Tex., 63 F.2d 804—’Aviation Cor¬ 
poration V. U. S., 46 F.Supp. 491, 
97 CtCl. 550, certiorari denied 63 
S.Ct 759, 318 U.S. 771, 87 L.Ed. 
1141. 

Estoppel to plead 

The government is precluded from 
pleading estoppel of taxpayer to 
claim refund of taxes voluntarily 
paid where it allowed partial refund 
on claim therefor.—Thompson v. U. 

S., D.C.Minn.. 8 F.2d 175. 

41. U.S.—Combined Industries v. U. 

S., CtCl., 15 F.Supp. 349—Muir v. 
U. S., CtCL, 3 F.Supp. 619. 

Manner of assessment 

The fact that the tax is assessed 
in the name of the taxpayer gives 
it no right to a refund where the 
consolidated return prepared by it 
shows the tax paid thereunder was 
the tax of a corporation with which 
it was not affiliated.—Combined In¬ 
dustries V. U. S., Ct.Cl., 15 F.Supp. 
349. 

42. U.S-—^Aviation Corporation v. U. 

S., 46 F.Supp, 491, 97 Ct.Cl. 550, 
certiorari denied 63 S.Ct. 759, 318 
U.S. 771, 87 L.Ed. 1141. 

43. U.S.—Clift & Goodrich v. U. S.. 
C.C.A.N.Y., 56 P.2d 751, certiorari 
denied 53 S.Ct. 17. 287 U.S. 617, 77 
L.Ed. 536. 

44. U.S.—Clift & Goodrich v. U. S., 
supra. 

45. U.S.—ICarno-Smith Co. v. Ma¬ 
loney, C.aA.N.J., 112 P.2d 690. 
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In an action to recover taxes erroneously paid the 
determination of the commissioner of internal reve¬ 
nue as to the existence or nonexistence of a partic¬ 
ular element essential to the right, or of the facts 
relative thereto,^ ^ such as the facts relative to 
'^taxable gain’"^'^ or whether the plaintiff bore the 
burden of the tax or shifted it to purchasers,^^ is 
not conclusive. 

§ 875, Compromise or Settlement 

Compromise or settlement of a tax claim, particularly 
if embodied in a forma! compromise or closing agreement, 
may constitute a defense to an action for the recovery 
of taxes paid. 

The right to recover taxes paid may be barred 
by virtue of a prior settlement between the taxpay¬ 


er and the government,such as a settlement em¬ 
bodied in a formal compromise®® or closing®! agree¬ 
ment, or in an account settled.®^ With respect to 
compromise agreements, a mere offer of compro¬ 
mise, which was withdrawn by the taxpayer be¬ 
fore being accepted by the government, will not bar 
recovery of taxes paid;®^ and a defense of com¬ 
promise cannot prevail where, because of mistake 
or failure to comply with the statutory require¬ 
ments, the compromise was ineffective ;®'^ further, 
a compromise of claims for specified periods will 
not bar a claim for a refund for other periods.®® 
The statute precluding action by a taxpayer who 
has entered into a closing agreement applies to ac¬ 
tions against collectors personally as well as ac¬ 
tions against the government.®® 


46. U.S.—Meyer v. U. S., 60 Ct.CL 
474. 

3D eductions 

U.S.—Van Norman Co. v. Welch, D. 
G.Cai., 141 F.2d 99. 

47. U.S.—Betts v. U. S.. 62 Ct.CL 
1, certiorari denied 47 S.Ct. 475, 
273 U.S. 762, 71 L.Ed. 879. 

4a U.S.—U. S. V. Jefferson Elec¬ 
tric Mfg. Co., Ct.CL, 54 S.Ct. 443. 
291 U.S. 386. 78 U.Ed. 859—Ameri¬ 
can Chain Co. v. Eaton, Ct.Cl., 54 
S.Ct 443. 291 U.S. 386, 78 L.Ed. 
859—Routzahn v. Willard Storage 
Battery Co., CtCL, 54 S.Ct. 443. 
291 U.S. 386, 78 L.Ed. 859. 
Coaclusiveuess of invoice 

Manufacturer which by its in¬ 
voices represented to purchasers 
that amount shown thereon included 
tax on automobile accessories sold, 
and which returned invoice amount, 
less tax, as selling price in comput¬ 
ing tax, could not, in absence of 
other controlling circumstances, as¬ 
sert that tax was not collected from 
purchasers.—U. S. v. Jefferson Elec¬ 
tric Mfg. Co., Ct.Cl., 54 S.Ct. 443, 291 
US. 386, 78 L.Ed. 859—^American 

Chain Co. v. Eaton. Ct.Cl., 54 S.Ct. 
443, 291 U.S. 386, 78 L.Ed. 859— 
Routzahn v. Willard Storage Bat¬ 
tery Co., Ct.Cl., 54 S.Ct. 443, 291 U. 
S. 386, 78 L.Ed. 859. 

49. U.S-—Rubel Corporation v. Ras- 
QUin, C.C.A.N.Y., 132 F.2d 640— 

West Virginia Pulp & Paper Co, v. 
McElligott. D.C.N.Y., 40, P.Supp. 

765—Holmes Mfg. Co. v. U. S., Ct. 
CL, 6 P.Supp, 438—Atkinson v. U. 
S., D.C.Minn., 4 P.Supp. 398, mo¬ 
tion denied, C.C.A., 70 P.2d 515, af¬ 
firmed 73 P.2d 214. 

Estoppel 

A taxpayer who agreed to a defi¬ 
ciency was held not estopped from 
thereafter suing for a refund where 
there was no showing of any mis¬ 
representation such as might lead to 
a true estoppel.—George S. Colton 


Elastic Web Co. v. White, E.C.Mass., 
16 P.Supp. 726. 

Settlement held not shown 

U. S.—Real Estate Trust Co. of Phil¬ 
adelphia V. U. S-, D.C.Pa., 20 F. 
Supp. 20. 

Application of overpayment to prior 
deficiency 

(1) The right to recover an over¬ 
payment of taxes may be barred 
where the taxpayer, by accepting a 
check for the balance due after al¬ 
lowing a credit, has acquiesced in 
the application of such overpayment 
to a deficiency for a prior year.— 
Pratt & Whitney Co. v. U. S., Ct. 
CL, 10 P.Supp. 148, certiorari denied 
55 S.Ct. 919, 295 U.S. 760, 79 L.Ed. 
1702—Atkinson v. U. S., D.C.Minn., 
4 P.Supp. 398, motion denied, C.C. 
A., 70 F.2d 515, affirmed 73 F.2d 214. 

(2) Where refund check, instead 
of being delivered to taxpayer, was 
applied on deficiency barred by lim¬ 
itation, statement of account con¬ 
tained in certificate of overassess¬ 
ment accepted by taxpayer was held 
not discharge of collector's liability 
based on the original unlawful col¬ 
lection and did not bar taxpayer 
from suing collector or his executor. 
—Untermyer v. Bowers, C.C.A.N.Y., 
79 F.2d 9, certiorari denied Bowers 

V. Untermeyer, 56 S.Ct. 174, 296 U. 
S. 641, 80 L.Ed. 456. 

50. U.S.—Schneider v. U. S., C.C.A. 

Ohio, 119 P.2d 215—Ayer v. White, 
C.C.A-Mass., 62 P.2d 921, certiorari 
denied 53 S.Ct. 523, 289 U.S. 726, 
77 L.Ed. 1476—Cloister Printing 
Corporation v. U. S., D.C.N.Y., 23 
P.Supp. 336. 

Compromise agreements generally 
see supra § 618, 

Payment of fnU amount 

Where criminal prosecution had 
been instituted for alleged attempt 
to evade income tax liability ac¬ 
ceptance of a check in full settle¬ 
ment of all civil and criminal lia¬ 
bility constituted a ""compromise" 
which barred recovery of amount 


paid, as against contention that 
there was no compromise because 
full amount of tax liability includ¬ 
ing interest and penalty had been 
paid.—Aviation Corporation v. U. S., 
46 P.Supp. 491, 97 Ct.Cl. 550, certio¬ 
rari denied 63 S.Ct 759, 318 U.S. 771, 
87 L.Ed. 1141 

Institution of suit immaterial 

With respect to the right to re¬ 
cover taxes paid pursuant to a com¬ 
promise agreement, there has been 
held to be no distinction between 
compromise payments made after 
the institution of suit and moneys 
paid without suit.—Cloister Printing 
Corporation v. U. S., C.C.A,N.Y.. 100 
P.2d 355. 

Duress not shown 

U.S.—Du Puy V. U. S., 67 Ct.Cl, 348. 

51. U.S.—Perry v. Page, C.C.A.R.I., 
67 F.2d 635, certiorari denied 64 
S.Ct. 641, 292 U.S. 632. 78 L.Ed. 
1485—Bering v. Tait, C.C.A.Md., 
65 F-2d 703. 

Closing agreements generally see 
supra § 619. 

52. U.S.—Atkinson v. U. S.. C.C.A. 

Minn., 73 F.2d 214, motion denied, 
C.C.A., 70 F.2d 515—First Nat. 

Bank v. U. S., Ct.Cl., 8 P.Supp. 
484, motion denied 9 F Supp. 424, 
certiorari denied 55 S.Ct. 544, 294 
U.S. 717, 79 L.Ed. 1250, 

"‘An account settled defeats a tax¬ 
payer's right to recover when the 
situation compels the application 
of the doctrine of estoppel."—George 
S. Colton Elastic Web Co. v. White, 
D.C.Mass., 23 P.Supp. 761, 762. 

53. U.S.—Davidson v. U. S., D.C. 
Wis., 58 P.Supp. 481. 

54. U.S.—Staten Island Hygeia Ice 
& Cold Storage Co. v. U. S., C.O.A. 
N.Y., 85 P.2d 68—Leach v. Nich¬ 
ols, C.C.A.Mass., 23 F.2d 275— 
Davidson v. XT. S., D.C.Wis., 58 P. 
Supp. 481. 

55. U.S.—Latimer v. U. S., D.C. 
CaL, 52 P.Supp. 228. 

56. U.S.—^tna Life Ins. Co. v. 
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§ 876. Election of Remedies 

A taxpayer who proceeds first by petition In the tax 
court to determine the correctness of a federal tax is 
precluded from thereafter suing in the district court 
or court of claims for recovery of the tax or any part 
thereof. 

A taxpayer is afforded a choice of two methods 
by which to determine the correctness of a federal 
tax assessed against him.^'^ As appears supra § 
701, he can refuse to pay the amount of the as¬ 
sessment and file an appeal with the tax court, for¬ 
merly the board of tax appeals, to have reviewed 
the validity of the assessment or any part thereof, 
or, as appears supra § 858, he can pay the assess¬ 
ment, file a proper claim for refund, and institute 
suit in the district court or court of claims for the 
recovery of the assessment or any part thereof. 
If he elects not to proceed in the tax court, he is 
not restricted to an action in either the district 
court or the court of claims, but may maintain ac¬ 
tions in both courts at once, although only one may 
be pushed to a conclusion on the merits.58 If the 
taxpayer institutes an action in the district court 
or court of claims before he files a petition in the 


tax court, the former are not ousted of jurisdiction 
by such petition and may determine the issues pre¬ 
sented.^ ^ If, however, the taxpayer elects to pro¬ 
ceed first by petition filed in the tax court he is 
thereby precluded, under the express provisions of 
the Internal Revenue Code, 26 U.S.C.A. § 322 (c), 
and similar statutes, from thereafter instituting and 
maintaining an action in the district court or court 
of claims for the recovery of the tax or any part 
thereof,^® except in particular cases enumerated in 
the statute.®^ In such case the tax court obtains 
exclusive jurisdiction over the controversy, ^nd 
the taxpayer’s liability for the tax involved is final¬ 
ly and completely settled by the decision therein.®^ 

It is the filing of the petition in the tax court, 
rather than its decision, which deprives the dis¬ 
trict court and court of claims of jurisdiction,®^ 
hence the rule applies whether the proceeding is 
still pending before the tax court®® or has been 
actually decided by it.®® Dismissal of the taxpay¬ 
er’s petition in the tax court, it has been held, does 
not avoid the effect of his election and enable him 
to maintain an action in the district court or court 


Eaton. C.C.A.Conn.. 43 F.2d 711. 
certiorari denied 51 S.Ct. 90, 282 

U. S. 887, 75 LEd. 782. 

57 . U.S.—Green v. MacLaughlin, D. 
C.Pa„ 55 P.2d 423—Bankers’ Re¬ 
serve Life Co. V. U. S., Ct.Cl., 44 
P.2d 1000, certiorari denied 51 S. 
CL 485, 283 U.S. 836, 75 L.Ed. 1448 
—Bindley v. Heiner, D.C.Pa., 38 F. 
2d 489—Olds & Whipple v. U. S., 
Ct.Cl.. 22 F.Supp. 809. 

58. U.S.—United Motors Corpora¬ 
tion V. U. S., D.C.N.Y., 44 F.2d 407. 

Conflictingr jurisdiction not shown 
U.S.—Pacific Mills V. U. S., Ct.Cl., 
3 F.Supp. 541. 

59. U.S.—Camp v. U. S., C.€.A.Va., 
44 F.2d 126—Ohio Steel Foundry 
Co. V. U. S., Ct.Cl., 38 F.2d 144. 

60. U.S.—Mon jar v. Higg-ins, C.C.A. 

N.Y., 132 F.2d 990—Brooks v. 

Driscoll, C.C.A.Pa„ 114 F.2d 426— 
Cook V. U. S., C.C.A.Tex., 108 F.2d 
804, certiorari denied 60 S.Ct. 1079, 
310 U.S. 636, 84 L.Ed. 1406—Worm 

V. Harrison, C.C.A.Ill.. 98 F.2d 977 
—Continental Petroleum Co. v. U. 

S., C.C.A.Okl., 87 P.2d 91—Warren 
Mfg. Co. V. Tait, D.C.Md., 60 F.2d 
982—Brampton Woolen Co. v. 
Field, C.C.A.N.H., 56 P.2d 23. cer¬ 
tiorari denied 53 S.Ct. 12, 287 U.S. 
608, 77 L.Ed. 529—Green v, Mac- 
Laughlin, D.C.Pa., 55 F.2d 423— 
Bankers' Reserve Life Co. v. U. S., 
CtOl., 44 F.2d 1000, certiorari de¬ 
nied 51 S.Ct. 485, 283 U.S. 836, 75 
L.Ed. 144 8—Bindley v. Heiner, D. 
C.Pa., 38 P.2d 489—James v. U. S., 
Ct.Cl., 38 P.2d 143, certiorari de¬ 
nied 61 S.Ct. 32, 282 U.S. 856, 76 


L.Ed. 758—James v. U. S., 38 F. 
2d 140, 69 Ct.Cl. 215, certiorari de¬ 
nied 51 S.Ct. 32, 282 U.S. 856, 75 
L.Ed. 758—Moir v. U. S., D.C. 
Mass., 57 F.Supp. 529, affirmed, C. 
C.A., 149 F.2d 455—Merrill v. U. 

S., D.C.N.Y., 55 F.Supp. 674, affirm¬ 
ed, C.C.A., 152 F.2d 74—Rubel Cor¬ 
poration V. Rasquin, D.C.N.Y., 43 
F.Supp. Ill, affirmed, C.C.A., 132 
F.2d 640—Staten Island Shipbuild¬ 
ing- Co. V. U. S.. Ct.Cl., 31 F.Supp. 
166—Olds & Whipple v. U. S., Ct. 
Cl., 22 F.Supp. 809, 

Board’s determination of jurisdiction 
not conclusive 

A determination by tax court that 
it had jurisdiction of proceeding for 
redetermination of deficiency does 
not preclude federal court from de¬ 
termining, in action to recover taxes 
paid, sufficiency of petition for rede¬ 
termination as affecting the court’s 
jurisdiction.—Cutting v. U. S., D.C. 
N.Y., 26 F.Supp. 586. 

Petition precluding action held not 
shown 

U.S.—Cutting V. U. S., supra. 
Former statutes construed and ap¬ 
plied 

U.S.—Old Colony Trust Co. v. C. I. 
R., 49 S.CL 499, 279 U.S. 716, 73 
L.Ed. 918—Daily Pantagraph v. 
U. S., CLCL, 37 F.2d 783, modified 
on other grounds 51 S.Ct. 214, 282 
U.S. 813, 75 L.Ed. 728—Old Colo¬ 
ny R. Co. V. U. S., D.C.Mass., 27 
F.2d 994—Emery v. U. S., D.C.Pa., 
27 F.2d 992—Van Dorn Iron Works 
Co. V. U. S., Ct.Cl., 13 F.Supp. 758 
—Lattimore v. U. S., Ct.Cl., 12 F. 
Supp. 896. 


61. U.S.—^Monjar v. Higgins, C.C.A 
N.Y., 132 F.2d 990—Crown Wil¬ 
lamette Paper Co. v. McLaughlin, 
C.C.A.Cal., 81 F.2d 365, certiorari 
denied 56 S.Ct. 939, 298 U.S. 674, 
80 L.Ed. 1396. 

62. U.S.—Brampton Woolen Co. v. 
Field, C.C.A.N.H., 56 F.2d 23, cer¬ 
tiorari denied 53 S.Ct. 12, 287 U.S. 
608, 77 LEd. 529—Monjar v. Hig¬ 
gins, D.C.N.Y., 39 F.Supp. 633, af¬ 
firmed, C.C.A., 132 F.2d 990—Stat¬ 
en Island Shipbuilding Co. v. U. 

S., CLCL, 31 F.Supp. 166—Olds 
& Whipple V. U. S., Ct.Cl., 22 F. 
Supp. 809. 

63. U.S.—Merrill v. U. S., C.C.AH. 
Y.. 152 F.2d 74—Cook v. U. S., C. 

C. A.Tex., 108 F.2d 804, certiorari 
denied 60 S.Ct. 1079, 310 U.S. 636, 
84 L.Ed. 1406—^Worm v. Harrison, 
aaA.Ill., 98 F.2d 977—Bankers’ 
Reserve Life Co. v. U. S., Ct.Cl., 
44 F.2d 1000, certiorari denied 51 
S.Ct. 485, 283 U.S. 886, 75 L.Ed. 
1448—Bindley v. Heiner, D.C.Pa., 
38 F.2d 489—City of Galveston, 
Tex., v. U. S., Ct.Cl., 10 F.Supp. 
810, motion denied 17 F.Supp. 145, 
certiorari denied City of Galves¬ 
ton V. U. S., 56 S.Ct. 589, 297 U. 
S. 712, 80 L.Ed. 998. 

Right to appeal from decision of tax 
court see supra § 718 et sea. 

64. U.S.—Moir v. U. S., CC.AMass.. 
149 F.2d 455. 

65- U.S.—^Warren Mfg, Co. v, Tait, 

D. C.Md., 60 F.2d 982. 

66. U.S.—Warren Mfg. Co^ v. Tait, 
supra. 
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of claims, whether the dismissal was on his motion 
with the governmenfs acquiescence,®’^ or on the 
commissioner’s motion for lack of prosecution,®® 
although as to the latter there is authority to the 
contrary.®^ The prohibition against suit after pe- 
tition to the tax court is not limited to actions in 
which res judicata may be pleaded as a defense.*^® 
It applies even though the issues in the action to 
recover the taxes paid are different than those pre¬ 
sented in the petition to the tax court,and al¬ 
though they could not have been litigated and de¬ 
termined in the tax court proceeding because they 
were based on matters which occurred after its 

termination^^ 

A petition to the tax court has been held not to 
preclude a taxpayer from instituting an action in 
the district court to recover a tax which the com¬ 
missioner, in violation of an express statutory pro¬ 
hibition, assessed and collected prior to final ad¬ 
judication by the tax court and not on its find¬ 
ings;'^® and the giving of bond to secure payment 


of additional assessment with provision for diligent 
prosecution of claim of refund before the commis¬ 
sioner and in judicial proceedings does not consti¬ 
tute an election to limit the right to contest the as¬ 
sessment in the manner and method described in 
the bond, so as to prevent the taxpayer, after he 
has paid the assessment and satisfied the bond, from 
maintaining an action to recover such paymentsJ^ 
The mere fact that a tax imposed under a revenue 
act is a single tax does not limit a taxpayer seeking 
a recovery of taxes paid thereunder to one pro¬ 
ceeding.'^® 

§ 877. Equitable Defenses 

A defendant may assert any equitable defense. In¬ 
cluding estoppel, sufficient to preclude recovery In whole 
OP in part in an action to recover taxes paid. 

Equitable principles which would preclude plain¬ 
tiff’s recovery of taxes paid may be relied on by de¬ 
fendant, in the absence of statute.^® Thus, as a 
general rule defendant may assert any equitable de- 
fense,'^'^ including estoppel,'^® and any state of facts 


67. U.S.—Warren Mfg. Co. v. Tait, 
supra. 

Dismissal lield decision 
U.S—Warren Mfg-. Co. v. Tait, su¬ 
pra. 

68. U.S.—Monjar v. Higrgins, C.CA. 
N.T., 132 F.2d 990. 

StibseqLtLent claim in bankruptcy 
The rule stated in the text has 
been applied, even thoug’h the g:ov- 
ernment’s tax claim was subsequent¬ 
ly filed in a bankruptcy proceeding 
against the taxpayer.—Mon jar v. 
Higgins, supra. 

68. U.S.—MacCorkle v. C. I. R., C. 

C. A., 26 F.2d 247. 

70. U.S.—Merrill v. U. S., D.C.N.T., 

55 F.Supp. 674, aflBrmed, C.C.A., 
152 R2d 74. 

71- U.S,—^Worm v. Harrison, C.C.A. 

111., 98 F.2d 977—^Bankers" Reserve 
Life Co. V. U. a, Ct.Cl., 44 F.2d 
1000, certiorari denied 51 S.Ct. 
485, 283 U.S. 836, 75 L.Ed. 1448. 

72. U.S.—Moir v. U. S., C.C.A.Mass,. 
149 P.2d 455—Bindley v. Heiner, 

D. C.Pa., 38 F.2d 489—Merrill v. U. 

5., D.C.N.Y., 55 F.Supp. 674, afiBrm- 
ed, C.C.A., 152 F.2d 74. 

73. U.S.—U, S. V. Yellow Cab Co., 
C.C.A.I11., 90 F.2d 699. 

74. U.S.—^Detroit Trust Co. v. 
Woodworth, C.C.A.Mich., 110 F.2d 
829, certiorari denied 61 S.Ct. 551, 
312 U.S. 682, 85 L.Ed. 1120. 

75. U.S.—Old Colony R. Co. v. U. 
a, L.C.Mass., 27 F.2d 994. 

76. U.S.—^American Light & Trac¬ 
tion Co. V. Harrison, C.C.A.I11., 142 
P.2d 639. 154 A.L.R. 1042. 

77. U.S.—U. S. V. Jafiray, C.C.A. 
Minn.. 97 P.2d 488, affirmed 59 S. , 


Ct. 541, 306 U.S. 276. 83 L.Ed. 
647. 

Basis of defense 

Denial of recovery of amount of 
federal income tax overpayment on 
equitable grounds is not because of 
absence of tort or wrong on part of 
United States or any of its officers 
or agents, but because taxpayer is 
not entitled to refund in equity and 
good conscience, and United States 
will not be unjustly enriched at tax¬ 
payer's expense by retention of sum 
overpaid.—^Nichols v. Commissioner 
of Corporations and Taxation, 50 N. 

E. 2d 76, 314 Mass. 285, 147 A.L.R. 
830. 

Actions in which available 

In taxpayer’s action to recover 
overpayment to which he is entitled 
under tax court decision, commis¬ 
sioner may defend on grounds which 
show that taxpayer is not equitably 
entitled to the refund.—U. S. ex rel. 
Girard Trust Co. v. Helvering, 57 S. 
Ct. 855, 301 U.S. 540, 81 L.Ed. 1272. 

78. U.S.—^Ralston Purina Co. v. U. 

S., CLCL, 58 F.2d 1065, certiorari 
denied 53 S.Ct. 594, 289 U.S. 732, 
77 L.Ed. 1481. 

Estoppel held shown 

(1) Generally.—Cabin Creek Con¬ 
sol. Coal Co. V. U. S.. C.C.A.W.Va., 
137 F.2d 948—^Aviation Corporation 
V. U, S., 46 F.Supp. 491, 97 Ct.Cl. 
550, certiorari denied 63 S.Ct. 759, 
318 U.S. 771, 87 L.Ed, 1141—S, W. 
Flower Co. v. Denman, D.C.Ohio, 17 

F. Supp. 993. 

(2) After limitations have run 
against deficiency assessment, tax¬ 
payer is estopped to claim overpay¬ 
ment due to exclusion from deduc¬ 
tions of item erroneously included 
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therein in preceding year, where 
taxpayer’s action was intended to 
correct previous year’s error and 
commissioner acquiesced therein.— 
Stern Bros. v. U. S., Ct.Cl., 8 F. 
Supp. 705. 

Estoppel held not shown 

(1) Generally.—Joyce v. Gentsch, 

C. C.A.Ohio, 141 F.2d 891—^Van Ant¬ 
werp V. U. S., C.C.A.Cal., 92 F.2d 
871—Heiner v. Mellon, C.C.A.Pa., 89 
F.2d 141, reversed on other grounds 
58 S.Ct. 926, 304 U.S. 271, 82 L Ed. 
1337, conformed to, D.C., Mellon v. 
Heiner, 30 F.Supp. 948—Piper v. 

U. S., D.C.Minn., 50 F.Supp. 363, ap¬ 
peal dismissed U. S. v. Piper, C.C.A., 
142 F.2d 465—Grand Central Public 
Market v. U. S., D.C.Cal., 22 F.Supp. 
119, appeal dismissed, C.C.A., U. S. 

V. Grand Central Public Market, 98 

P.2d 1023—Lyeth v, Hoey, D.C.N.Y., 
20 F.Supp. 619, reversed on other 
grounds, C.C.A., 96 F.2d 141, re¬ 

versed on other grounds 59 S.Ct. 
155, 305 U.S. 188, 83 L.Ed. 119, 119 
A.L.R. 410—McNaghten v. U. S., Ct. 
CL, 17 F.Supp. 609—First Nat. Bank 
V. U. S., D.C.Ala., 12 F.Supp. 301. 

(2) Taxpayer's claim that stock 
became worthless during the taxa¬ 
ble year does not estop him to claim 
that it had value at period prior to 
close of the year.—^Tams v. U. S., 

D. C.W.Va., 33 F.Supp. 764. 

(3) Taxpayer is not estopped to 
assert invalidity of waiver of bar 
of limitations because he was ben¬ 
efited thereby where its invalidity 
was caused by the commissioner.— 
S. S. Pierce Co. t. U. S., C.C.A- 
Mass., 93 F.2d 599. 

(4) Taxpayer is not estopped by 
insufficient waiver of bar of llmi- 
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which according to equitable standardsj^ or in eq¬ 
uity and good conscience,^® is sufficient to show 
plaintiff not entitled to recover in whole or in part. 

The taxpayer’s conduct may constitute a defense 
to the action.He will be estopped to recover 
where to allow it would permit him to recover on 
his own broken promise.^^ Also he may be pre¬ 
cluded from asserting as a basis of recovery mat¬ 
ters which he has himself occasioned or induced, 
or received and retained the benefit of,^'^ although 
the mere fact that an overpayment was due to his 
own error will not necessarily preclude his recov- 
ery.^^ Statements in, or omissions from, his tax 
return or his business records and transactions, ac¬ 
cepted by the commissioner as correct,including 
representations as to his ownership and operation 
of the business on whose income and profits taxes 
are paid,^*^ may be asserted to prevent recovery. 
However, to be available as a defense against his 
claim, a taxpayer’s representations must have been 
relied on by the government he will not be pre¬ 
cluded by valuations asserted in his return which 
were not accepted by the commissioner.^® 


§ 878. False or Fraudulent Return 

A false or fraudulent return or claim for a refund 
will prevent recovery in an action for taxes paid, but 
a mere innocent mistake will not do so. 

Fraud in the making out of the return®® or in 
the claim for a refund®^ will constitute a defense 
to an action for the recovery of taxes paid, even 
though a statutory closing agreement was not exe- 
cuted.®2 It has also been held that recovery cannot 
be allowed for an overpayment made under a cor¬ 
poration’s return which showed income for the pur¬ 
pose of deceiving creditors and stockholders.®^ 
However, a mere innocent mistake in the making 
out of his tax return will not preclude a taxpayer 
from recovering an overpayment.®^ 

§ 879. Payment after Running of Statute of 
Limitations 

Under a statute prohibiting such a credit, it is not a 
defense to an action to recover an overpayment that it 
was credited on a barred deficiency, unless the plaintiff 
consented thereto. 

In general, under a statute prohibiting the cred¬ 
iting of an overpayment of one year against a 


tations where commissioner’s ac¬ 
ceptance of waiver was due to er¬ 
ror of law.—Hamilton Web Co. v. 
Pag’e, D.C.R.I., 8 P.Supp. 626. 

(5) Stipulation as to facts rela¬ 
tive to an asserted ground of re¬ 
covery in action for refund of tax¬ 
es paid in prior year was held not 
to estop plaintiff to assert different 
set of facts as to similar ground of 
recovery asserted in action for re¬ 
fund of taxes paid in subsequent 
year.—J. Allen Smith & Co, v. U. S., 
Ct.Cl., 59 P.Supp. 133. 

79. U.S.—Stone v. White, Mass., 57 
S.Ct. 851, 301 U.S. 532, 81 L.Ed. 
1265, rehearing denied 58 S.Ct. 
260, 302 U.S, 777, 82 L.Ed. 601— 
Ryan v. Alexander, C.C.A.Okl., 118 
P.2d 744, certiorari denied 62 S. 
Ct. 72, 314 U.S. 622, 86 L. Ed. 500 
—Buhl V. Kavanagh, C.C.A.Mich., 
118 F.2d 315—Pacific Mills v. 
Nichols, D.C.Mass., 31 P.Supp. 43. 

Mass.—Nichols v. Commissioner of 
Corporations and Taxation, 60 N. 
E.2d 76, 314 Mass. 285, 147 A.L.R. 
830. 

Matters held not to constitute de¬ 
fense 

U.S.—Cincinnati Soap Co. v. U. S., 
Neb., 57 S.Ct. 764, 301 U.S. 308, 81 
L.Ed. 1122. 

80. U.S.—Ralston Purina Co. v. U. 
S., Ct.Cl., 58 P.2d 1065, certiorari 
denied 63 S.Ct. 694, 289 U.S. 732, 
77 KEd. 1481—West Virginia Pulp 
& Paper Co. v. McElligott, D.C.N. 
Y., 40 P.Supp. 765—Lit v. U. S.. 
D.C.Pa„ 18 P.Supp. 435—United 
Shoe Machinery Corporatian v. 


White, D.C.Mass., 13 P.Supp. 97, 
modified on other grounds, C.C.A., 
89 P.2d 363, certiorari denied 58 S. 
Ct. 478, two cases, 302 US. 768, 
82 L.Ed. 596—First Nat. Bank v. 

U. S., D.C.Ala., 12 P.Supp. SOI. 

81. U.S.—Larkin v. U. S, C.C.A.S. 
D., 78 P.2d 951. 

82. U.S.—Rubel Corporation v. Ras- 
quin, D.C.N.T., 43 P.Supp. Ill, af¬ 
firmed, C.C.A., 132 P.2d 640. 

83. U.S.—R. H. Stearns Co. of Bos¬ 
ton, Mass. V. U. S., OtCl., 54 S.Ct. 
325, 291 U.S. 54, 78 L Ed. 647— 
Duffin V. Lucas, C.C.A.Ky., 55 F.2d 
786, certiorari denied 53 S.Ct. 14, 
287 U.S. 611, 77 L.Ed. 531—Daube 

V. U. S., Ct.Cl., 6 P.Supp. 769— 
Houston Production Co. v. U. S., D, 

C. Tex., 4 P.Supp. 715. 

Postponement of collection 

Procedure requested by taxpayer 
which resulted in postponement of 
collection may 'preclude claim that 
collection was barred by limitations. 
—Lattimore v. U. S., Ct.Cl., 12 P. 
Supp. 895. 

84. U.S.—Citizens Nat. Trust & 
Savings Bank of Los Angeles v. 
Welch, C.C.A.Cal., 119 F.2d 717— 
Houston Production Co. v. U. S.,. 

D. O.Tex., 4 P.Supp. 715. 

85. U.S.—United Profit-Sharing 
Corporation v. U. S., 66 Ct.Cl. 171. 

86. U.S.—Larkin v. U. S., C.C.A.S. 
D., 78 P.2d 951. 

Xiosses claimed to have accrued at 
different period 

U.S.—Lattimore v. U. S., Ct.Cl., 12 
P.Supp. 895—Peerless Oil & Gas 
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Co. V. Heiner, D.C.Pa., 12 P.Supp. 
232, affirmed, C.CA., 81 F.2d 391, 
certiorari denied 57 S.Ct. 9, 299 U. 
S. 545, 81 L Ed. 401, rehearing de¬ 
nied 57 S.Ct. 113, 299 U.S. 620, 
81 LEd. 457. 

Defense not shown 
U S.—Schlemmer v. U. S., C.‘C.A,N. 
Y., 94 F.2d 77. 

87. U S.—McDonald Coal Co. v. 
Lewellyn, C.C.A.Pa., 16 F.2d 274. 

88. U S.—Crossett Lumber Co. v. U. 
S., C.C.A.Ark., 87 P.2d 930, 109 A. 
LR. 1348. 

89. U.S.—Union Nat. Bank of Pitts¬ 
burgh V. Driscoll, D.C.Pa., 32 P. 
Supp. 661. 

90. U.S.—Penrose v. Skinner, D.C. 
Colo., 278 F. 284. 

91. U.S.—Cabin Creek Consol. Coal 
Co. V. U. S., C.C.A.W.Va., 137 P. 
2d 948. 

92. U.S.—Cabin Creek Consol. Coal 
Co, V. U. S., supra.. 

93. U.S.—Johnston v. McLaughlin, 
C.C.A.Cal., 55 P.2d 1068. 

94. U.S.—Osborn v. U. S., Ct.Cl., 64 
P.2d 824. 

Former statutes construed and ap¬ 
plied 

U.S.—Camp Bird v. Howbert, Colo., 
249 P. 27, 161 C.C.A. 87, reversed 
39 S.Ct. 7, 248 U.S. 590, 63 L.Ed. 
435—^Northwestern Mut. Life Ins. 
Co. V. Pink, D.C.Wis., 248 P. 668, 
modified on other grounds, C.C.A., 
Fink V. Northwestern Mut. Life 
Ins. Co., 26'7 P. 968. 
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barred deficiency of another year, it is not a de¬ 
fense to an action for an overpayment that it was 
so credited,even though the deficiency was due to 
the taxpayer's failure to report taxable items in his 
tax return, where such failure was due to an inno¬ 
cent mistake of law.^® However, it is a defense 
to such an action that plaintiff consented to the 
crediting of the overpayment on the deficiency, 
and hence the fact that the overpa>Tnent was credit¬ 
ed at the taxpayers request on his^^ or another’s^® 
deficiency is a defense precluding recovery of the 
overpayment where the deficiency could have been 
recovered at the time the government or its rep¬ 
resentative agreed to make the credit but has since 
been barred; and this is so even though recovery 
of the deficiency was barred at* the time the credit 
was actually made.i The failure of a taxpayer 
who was notified merely of an overpayment and a 
deficiency to object to having the overpayment cred¬ 
ited on the deficiency prior to the barring of the 
latter is not a defense to an action for the over¬ 
payment, particularly where the government’s fail¬ 
ure to assess and collect the deficiency within the 
statutory time was due to a misconstruction of the 
law.2 

§ 880. -Waiver of Limitations 

A valid waiver of the limitations period is a defense 

95. U.S.—Crawford v. Heiner, D.C. 

Pa,» 23 F.Supp. 240—Charles A. 

T’ahn Co. v. U. S., Ct.CL, 6 P.Supp. 

317. 

96. U.S.—Crawford v. Heiner, D-C- 
Pa.. 23 F.Supp. 240. 

97. U.S.—Consolidated Rendering- 

Co. V. U. S.. Ct.Cl., 5 F.Supp. 774, 
certiorari denied 54 S.Ct. 863, 292 
U.S. 656, 78 L.Ed. 1504. 

98. U S.—R. H. Stearns Co. of Bos¬ 
ton, Mass. V. U. S., Ct.Cl.. 54 S. 

Ct. 325. 291 U.S. 54. 78 L.Ed. 647 
—Ralston Purina Co. v. U. S., 58 
F.2d 1065. 75 Ct.Cl. 525, certiorari 
denied 53 S.Ct. 594, 289 U.S. 732, 

77 L.Ed. 1481—Charles A. Zahn 
Co. V. U. S.. Ct.CL. 6 FSupp. 317— 

Daube v. U. S., 5 F.Supp. 769— 

Naumkeag Steam Cotton Co. v. U. 

S.. 2 F.Supp. 126. 76 CtCl. 687, 
certiorari denied 53 S.Ct. 694, 289 

U. S. 749. 77 L.Ed. 1495. 

99. U.S.—Daube v. U, S., Ct.Cl., 59 
P.2d 842, motion overruled and 
supplemented 1 FSupp. 771, af¬ 
firmed 53 S.Ct. 597, 289 U.S. 367, 

77 L.Ed. 1261—H. A. Caesar & Co. 

V. U. S., Ct.CL, 11 F.Supp. 140— 

Klotz V. U. S.. Ct.Cl.. 9 P.Supp. 618 
—Madeira Embroidery Co. r. U. S., 

Ct.Cl.. 5 F.Supp. 420—Muir v. U. 

S„ Ct.CL, 3 F.Supp. 619. 

1. U.S.—Daube v. U. S.. 59 P.2d 842, 

motion overruled and supplement- 


to an action to recover taxes claimed to have been 
assessed or collected after the expiration of the limita¬ 
tions period. 

A valid waiver of the limitations period consti¬ 
tutes a defense to a taxpayer’s action for the re¬ 
covery of taxes paid, which is based on the ground 
that their assessment or collection was barred by 
the statute of limitations.^ After a valid waiver 
of the limitations period has been executed, the tax¬ 
payer cannot repudiate it, even though the tax has 
not then been assessed and collected.'^ The fact 
that the taxpa3^er attached conditions to his waiver 
which the commissioner could not legally accept 
has been held not to invalidate it so as to make it 
ineffective as a defense where the commissioner 
complied with the conditions.^ A deposit in a bank 
as a guaranty of the payment of taxes in contro¬ 
versy has been held to prevent their recovery on 
the ground that they were paid after the expira¬ 
tion of the limitations period.® An extension of 
time for payment of the tax, granted under a bond 
given by the taxpayer, is not a defense where the 
bond was breached by the tax collector demanding 
and compelling payment of the tax before the ex¬ 
piration of the time granted.*^ 

§ 881. - Claim in Abatement and Stay of 

Collection 

Under a statute so providing, a claim in abatement 


ed 1 F.Supp. 771, affirmed 53 S.Ct. 
597. 289 U.S. 367. 77 L.Ed. 1261— 
Ralston Purina Co. v. U. S., 58 F. 
2d 1065. 75 Ct.Cl. 525, certiorari 
denied 53 S.Ct. 594, 289 U.S. 732. 
77 L.Ed. 1481—H. A. Caesar & Co. 
V. U. S., Ct.Cl.. 11 F.Supp. 140— 
Charles A. Zahn Co. v. U. S.. Ct. 
Cl., 6 F.Supp. 317—Clinton Coal 
Co. V. U. S.. Ct.Cl.. 5 F.Supp. 777 
—Madeira Embroidery Co. v. U. 
S., Ct.Cl., 5 F.Supp. 420—Naum- 
keag: Steam Cotton Co. v. U. S.. 2 
F.Supp. 126, 76 Ct.Cl. 687, cer¬ 

tiorari denied 53 S.Ct. 694, 289 U. 
S. 749, 77 L.Ed. 1495. 

2. U.S.—U. S. V. John Gallagher 
Co., aC.A.Ohio, 83 F.2d 368. 

3. U.S.—Monarch Mills v. Jones, D. 
C.S.C., 56 F.2d ISO, affirmed, C.C. 
A., 59 F.2d 502—Hosier v. Good¬ 
cell, D.C.Cal., 49 F.2d 391—Heiman 
Grocery Co. v. Crooks, D.C.Mo., 44 
F.2d 854, appeal dismissed, C.C.A., 
50 F.2d 1077—Sabin v. U. S., Ct. 

. Cl., 44 F,2d 70—Moses v. U. S., D. 
C.N.Y., 43 F.2d 653, affirmed, C.C. 
A., 61 F.2d 791, certiorari denied 
53 S.Ct. 689, 289 U.S. 743, 77 L. 
Ed. 1490, and "followed in, C.C.A., 
Gans S. S. Line v. U. S., 65 F.2d 
1016, certiorari denied 54 S.Ct. 73. 
290 U.S. 657, 78 L.Ed. 569—Meyer. 
Wise & Kaichen Co. v. U. S., D. 
C.Ohio, 43 F.2d 375, appeal dis¬ 
missed, C.C.A., 48 F.2d 1079— 


American Paper Goods Co. v. U. 
S.. Ct.Cl., 19 F.Supp. 537, certiorari 
denied 58 S.Ct. 362. 302 U.S. 779, 
82 L.Ed. 602—O. D. Jennings & 
Co. V. Remecke. D.C.Ill.. 19 F. 
Supp. 197—Eclipse Lawn Mower 
Co. V. U. S., Ct.Cl.. 1 F.Supp. 768. 
Form and sufficiency of waiver of 
limitations period for: 
Assessment of taxes see supra §§ 
659-671. 

Collection of taxes see supra §§ 
810-814. 

4. U.S.—Sabin v. U. S., CtCl., 44 F. 
2d 70. 

Prior to commissioner's signing 
Where taxpayer executed waiver 
and received notice of its accept¬ 
ance, the government can rely on 
It in an action to recover the tax¬ 
es paid, even though the taxpayer 
subsequently attempted its with¬ 
drawal before it was actually sign¬ 
ed by commissioner.—Sabin v. U. S., 
supra. 

5. U.S.—Riverside & Dan River 
Cotton Mills V. U. S., Ct.Cl., 11 
F.Supp. 134, certiorari denied 66 
S.Ct. 148, 296 U.S. 624, 80 L.Ed. 
444. 

6. U.S.—Mascot Oil Co. v. U. S., Ct. 
CL, 42 F.2d 309, affirmed 51 S.Ct. 
196, 282 U.S. 434, 76 L.Ed. 444. 

7. U.S.—^William C. Atwater & Co. 
V. U. S., D.C.N.Y., 18 F.Supp. 664. 
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and stay of collection of a tax timely assessed constitutes 
a defense to an action for its recovery on the ground that 
it was paid after the expiration of the limitations period 
for its collection. 

Under a statute providing therefor, a claim in 
abatement and stay of collection of taxes timely 
assessed constitutes a defense to an action for their 
recovery on the ground that they were paid after 
the expiration of the limitations period for their 
collection,S or after the expiration of a period to 
which a waiver had extended the limitations pe¬ 


riod,^ since such a statute is applicable to judicial 
proceedings as well as to an administrative re- 
fund.^0 The statutory defense is available wheth¬ 
er the payment was voluntary or involuntary, as un¬ 
der threat of distraint or where collection was 
made under a prior revenue act.^^ It includes with¬ 
in its purview amounts collected as interest, penal¬ 
ty, or other additions to the tax,and amounts col¬ 
lected by credit of an overpayment of another 
yesirM 


8- IJ.S.—^National Paper Products 
Co. V. U. a. C.C.A.CaL, 109 F.2d 
583—Century Electric Co. v. U. S.. 
C.C.A.Mo., 75 P.2d 5S9, certiorari 
denied 55 S.Ct. 925, 295 U.S. 766. 
79 L.Ed. 1708—Suisman & Blum- 
enthal v. Eaton, C.C.A.Conn., 74 
F.2d 716—Hartwell Mills v. Rose. 

C. C.A.Ga., 61 P.2d 441—Marshall- 
Wells Co. V. U. S., Ct.Cl., 59 F. 
2d 106—Savannah Bank & Trust 
Co. V. U. S., 58 F2d 1068, 75 Ct. 
Cl. 245—Parker v. Routzahn, C.C.A. 
Ohio. 56 F.2d 730, certiorari denied 
53 S.Ct. 15. 287 U.S. 606, 77 L. 
Ed. 527—Hartwell-Mills v. Rose. 

B. C.Ga., 53 F.2d 117--U. S. v. 

Southern Lumber Co.. C.C.A.Ark,, 
61 F.2d 956, 78 A.L.R. 619, certio¬ 
rari denied Southern Lumber Co, 
V. U. S.. 52 S.Ct. 197, 284 U.S. 680. 
76 L.Ed. 574—Wolf Safety Lamp 
Co. of America v. U. S., D.C.N.Y., 
49 F.2d 950—Heiner v. Diamond 
Alkali Co.. C.C.A.Pa., 49 F.2d 120 
—Enterprise Brass Works v. U. S.. 
Ct.Cl.. 4 7 F.2d 398—I. Lanski & 
Sons Scrap Iron Co. v. U. S., Ct. 
CL, 46 F.2d 834—Varsity Under¬ 
wear Co. V. U. S.. Ct.Cl., 4 6 F.2d 
832—Sterlingr Wholesale Grocery 
Co. V. U. S., D.C.Ill., 45 F.2d 227 
—United Motors Corporation v. U. 

S., D.CN.Y., 44 F.2d 407—Daniel 
Reeves, Inc., v. Anderson, C.C.A.N. 
Y., 4 3 F.2d 679, affirmed Graham 
V. Goodcell. 51 S.Ct. 186, 282 U.S. 
409, 75 L.Ed. 415, and followed 

in, C.C.A.N.Y., Jennings v. An¬ 
derson, 43 F.2d 683, affirmed Gra¬ 
ham V. Goodcell, 51 S.Ct. 186, 
282 U.S. 409, 75 L.Ed. 415—Amer¬ 
ican Glue Co. V. U. S., D.C.Mass., 
42 F.2d 235, affirmed Graham v. 
Goodcell, 51 S.Ct. 186, 282 U.S. 
409. 75 L.Ed. 415—Pigott v. Poe. 

D. C.Wash.. 41 F.2d 273, affirmed, 

C. C.A., 50 F.2d 176—L. H. Wood¬ 
ard Co. V. Anderson, D.C.Utah, 34 
P.2d 709—Wright & Taylor v. Lu¬ 
cas. D.C.Ky., 34 P.2d 328, affirmed, 
C.C.A., 45 F.2d 75, affirmed Gra¬ 
ham V. Goodcell. 51 S.Ct. 186, 282 

U. S. 409, 75 L.Ed. 415—^Huntley 

V. Gile, C.C.A.Or., 32 F.2d 857— 
Moyle V. U. S., Ct.Cl., 22 F.Supp. 
432—H. V. Kell Co. v. U. S., Ct. 
CL, 17 F.Supp. 143—Dungan, Hood 
& Co. V. U. S., CtCL, 9 F.Supp. 
356—Vanderlip v. U. S., Ct.CL, 6 
F.Supp. 966—McKeesport Tin 


Plate Co. V. Heiner. D.C.Pa., 4 F. 
Supp. 245, motion denied 4 F.Supp. 
923, affirmed, C.C.A., 77 F.2d 756 
—^Atlantic Mills of Rhode Island 
V. U. S., Ct.CL, 3 F.Supp. 699, cer¬ 
tiorari denied 54 S.Ct. 526, 291 
U.S. 676, 78 L.Ed. 1064—Moltz v. 
U. S.. 2 F.Supp. 683, 75 Ct.Cl. 251, 
certiorari denied 53 S.Ct. 659, 289 
U.S. 740, 77 L.Ed. 1487—Globe Ex- 
celsiqr Oak Tanning Co. v. U. S., 
Ct.Cl,, 2 F.Supp. 470, certiorari de¬ 
nied 54 S.Ct. 47. 290 U.S. 627. 78 
L.Ed. 546—Groves v. U. S.. 75 Ct. 
Cl. 254—Oak Worsted Mills v. U. 

5.. 68 CtCl. 539. 

Sufficiency of abatement claim 

(1) Claim in abatement held suffi¬ 
cient.—H. S. Eckels & Co. v. U. S., 
CtCL, 3 F.Supp. 542. 

(2) Taxpayer obtaining benefit of 
claim in abatement cannot contest 
its legality.—Magee v. U. S., Ct.CL, 
61 S.Ct. 195, 282 U.S. 432, 75 L.Ed. 
442—Petroleum Iron Works Co. of 
Ohio V. U. S.. CtCL, 5 F.Supp. 558. 

9. U.S.:—^Varsity Underwear Co. v. 

U. S., CtCL, 46 F.2d 832. 

10. U.S.—Graham v. Goodcell, CaL, 
51 S.Ct 186, 282 U.S. 409, 75 L. 
Ed. 415—Oak Worsted Mills v. U. 

5., CtCL, 51 S.Ct 186, 282 U S. 
409, 75 L.Ed. 415—Taft Woolen 
Co. V. U. S., CtCL, 51 S.Ct 186. 
282 U.S. 409. 75 L.Ed. 415—Sec¬ 
ond Nat Bank of Saginaw, Mich., 

V. U. S., CtCL, 51 S.Ct 186, 282 

U.S. 409, 75 L.Ed. 415—Boston 

Pressed Metal Co. v. U. S., Ct.CL, 
51 S.Ct 186, 282 U.S. 409, 75 L.Ed. 
415—^Wright & Taylor v. Lucas, 
Ky., 51 S.Ct 186, 282 U.S. 409, 75 
L.Ed. 415—Eastern Equities Cor¬ 
poration V. U. S., Mass., 51 S.Ct. 
186, 282 U.S. 409, 75 L.Ed. 415— 
Daniel Reeves, Inc., v. Anderson, 
N.Y., 51 S.Ct 186, 282 U.S. 409, 
75 L.Ed. 415. 

11. U.S.—Graham v. Goodcell, CaL, 
61 S.Ct 186, 282 U.S. 409, 75 L 
Ed. 415—Oak Worsted Mills v. 

U. S., CtCL, 51 act 186, 282 U. 
S. 409, 75 L.Ed. 415—Taft Woolen 
Co. V. U. S., CtCL, 51 S.Ct 186, 
282 U.S. 409, 76 L.Ed. 415—Sec¬ 
ond Nat. Bank of Saginaw, Mich. 

V. U. S., CtCL, 61 S.Ct 186, 282 

U.S. 409, 76 L.Ed. 415—Boston 
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Pressed Metal Co. v. U. S„ Ct.Cl., 
51 S.Ct 186, 282 U.S. 409. 75 L. 
Ed. 415—^Wright & Taylor v. Lu¬ 
cas, Ky.. 51 S.Ct 186. 282 US. 
409, 75 L.Ed. 415—Eastern Equi¬ 
ties Corporation v. U. S., Mass., 
51 S.Ct 186. 282 U.S. 409, 75 D. 
Ed. 415—Daniel Reeves, Inc., v. 
Anderson, N.Y., 51 S.Ct 186, 282 

U. S. 409, 75 L.Ed. 415—Parker v. 
Routzahn. C.C.A.Ohio, 56 P.2d 
730, certiorari denied 53 S.Ct. 15, 
287 U.S. 606, 77 L.Ed. 527—U S. 

V. Southern Lumber Co., C.C.A. 
Ark, 51 F2d 956. 78 A.L.R. 619, 
certiorari denied Southern Lumber 
Co. V. U. S., 52 S.Ct 197, 284 U.S. 
680, 76 L.Ed. 574. 

12. U.S.—Mascot Oil Co. v. U. S., 
CtCL. 51 S.Ct 196, 282 U.S. 434, 
75 L.Ed. 444—U. S. v. Wyman, 
Partridge & Co., CtCL, 51 S.Ct 
196, 282 U.S. 4S4, 75 L.Ed. 444— 
Heiner v. Erie Coal & Coke Co., 
CtCL, 51 S.Ct 196, 282 U.S. 434, 
75 L.Ed. 444. 

13. U.S.—Savannah Bank & Trust 
Co. V. U. S., 58 F.2d 1068, 75 Ct 
CL 245—U. S. V. Southern Lumber 
Co., C.C.A.Ark., 51 F,2d 956, 78 
A.LR. 619, certiorari denied 
Southern Lumber Co. v. U. S., 52 
S.Ct 197, 284 U.S. 680, 76 L.Ed. 
574—Atlantic Mills of Rhode Is¬ 
land V. U. S.. CtCL. 3 F.Supp. 699, 
certiorari denied 54 S.Ct 526. 291 
U.S. 676, 78 L.Ed. 1064—Moltz v. 

U. S., Ct.CL, 2 F.Supp. 683. cer¬ 
tiorari denied 53 S.Ct 659. 289 U. 
S. 740, 77 L.Ed. 1487—Strachan 

V. U. S., 75 Ct.Cl. 559—Groves v. 
U. S., 75 CtCL 254. 

That interest was assessed after 
payment of tax on which it was 
due did not render inapplicable law 
prohibiting refund after limitation 
period.—Savannah Bank & Trust Co. 
V. U. S,. 58 F.2d 1068, 7,5 CtCL 245. 

14. U.S.—United Motors Corpora¬ 
tion V. U. S., D.C.N.Y., 44 F.2d 407 
—Boston Pressed Metal Co. v. U. 

S., CtCL, 42 F.2d 312, affirmed 
Graham v. Goodcell, 51 S.Ct. 186, 
282 U.S. 409, 75 L.Ed. 415—Scioto 
Valley Supply Co. v. U. S., CtCL, 
18 F.Supp, 778—Atlantic Mills of 
Rhode Island v. U. S., CtCl., 3 
F.Supp. 699, certiorari denied 54 
S.Ct 626, 291 U.S. 676, 78 L.Ed. 

I 1064. 
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The defense may be availed of whether the ac¬ 
tion to recover the taxes paid is against the col¬ 
lector personally or directly against the United 
States,and w'hether the tax w’as paid by the 
original taxpayer or another, as a transferee of the 
taxpayer's assets.^® Also, it is available w^hether 
the claim in abatement w'as rejected before or after 
the expiration of the limitations period for collec¬ 
tion of the taxji*^ and, it has been held, w^hether or 
not the claim in abatement w^as filed before or after 
such limitations period,although as to this there 
is contrary authority.t^ 

Under such a statute the w’ord ''stay” does not 
refer to a binding or mandatory stay of a formal 
judicial or contractual nature, but embraces an ad¬ 
ministrative or voluntary dela}^ or postponement in 
enforcing payment of the tax.^® Ordinarily it wdll 
be presumed that the stay of collection was caused 
by a consideration of the claim for abatement.-^ 


recovery of invalid taxes; but such an action cannot be 
maintained against treasury officials, unless the govern¬ 
ment has consented thereto. 

It is not a defense to an action against the col¬ 
lector of internal revenue for the recovery of taxes 
erroneously assessed and collected that he has paid 
them into the treasury.^2 However, an action can¬ 
not be maintained against treasury officials in their 
official capacity to compel payment to plaintiff of 
taxes which have been paid into the treasury, wheth¬ 
er possessed as ordinary revenues of the govern¬ 
ment or earmarked for a special purpose, where the 
United States has not consented to be suadj^"^ since 
such taxes are public moneys after their deposit in 
the treasury and subject to withdrawal only by act 
of congress.24 The fact that taxes paid into the 
treasury have been paid out to accomplish the pur¬ 
pose for which they were imposed will not defeat a 
statutory action for their recovery on the ground 
that they were invalid.25 


§ 882. Payment into Treasury and Further 
Disposition of Payment 

Payment into the treasury is not a defense to an ac¬ 
tion against the collector of internal revenue for the 


§ 883. Set-Off and Counterclaim 

a. In general 

b. Set-off of barred tax liability 

c. Redetermination of entire tax liability 


15. U.S.—^North American Cream¬ 
ery Co. V. Willcuts, D.C.Minn., 38 
F.2d 483, appeal dismissed, C.C. 
A., 49 P.2d 1082. 

16. U.S.—^Fargason v. U. S., C.C.A. 
Tenn., 81 F.2d 750—U. S. v. Pfaffin- 
ger, C.C.A.Cal., 66 F.2d 901, cer¬ 
tiorari denied Pfaffinger v. U. S., 
54 S.Ct. 273, 290 U.S. 705, 78 L. 
Ed. 606—Suisman & Blumenthal 
V. Eaton, D.C.Conn., 4 P.Supp. 763, 
affirmed, C.C.A., 74 P.2d 716. 

17. U.S.—Graham v. Goodcell, Cal., 
51 S.Ct. 186, 282 U.S 409, 75 L. 
Ed. 415—Oak Worsted Mills v. 

U. S., CtCL, 51 S.Ct. 186, 282 U.S. 
409, 75 L.Ed. 415—Taft Woolen 
Co, V. U. S., Ct.Cl., 51 set. 186, 
282 U.S. 409, 75 L.Ed. 415—Sec¬ 
ond Nat. Bank of Saginaw, Mich. 

V. U. S., Ct.CL, 51 S.Ct. 186, 282 

U.S. 409, 75 L.Ed. 415—^Boston 

Pressed Metal Co. v. U. S., Ct.Cl., 
51 S.Ct 186, 282 U.S. 409, 75 L.Ed. 
415—^Wright & Taylor v. Lucas, 
ICy., 51 S.Ct 186, 282 U.S. 409, 
75 L.Ed. 415—Eastern Equities 
Corporation v. U. S., Mass., 51 S. 
Ct 186, 282 U.S. 409, 75 L.Ed. 415 
—Daniel Reeves, Inc., v. Ander¬ 
son, N.T., 51 S.Ct 186, 282 US. 
409, 75 L.Ed. 415—Marshall-Wells 
Co. V. U. S., CtCl., 59 F.2d 106— 
Wolf Safety Lamp Co. of Ameri¬ 
ca V. U. S., B.C.N.Y., 49 F.2d 950. 

18. U.S,—Pittsburgh Can Co. v. U. 
S., C.C.A.Pa., 113 F.2d 821—Na¬ 
tional Paper Products Co. v. U. 
S„ C.C.A.Cal., 109 F.2d 583—Van- 


derlip v. U. S., Ct.Cl., 6 F.Supp. 
965. 

19. U.S.—Keith v. Woodworth, C.C. 
A,Mich., 115 P.2d 897—Neuland v. 
Bowers, D.C.N.T., 38 P.2d 842. 

20. U.S.—Graham v. Goodcell, Cal., 
51 S.Ct 186, 282 U.S. 409, 75 L. 
Ed. 415—Oak Worsted Mills v. 

U. S., CtCL. 51 S.Ct 186, 282 U.S. 
409, 75 LEd. 415—Taft Woolen 
Co. V. U. S., CtCl., 51 S.Ct 186, 
282 U.S. 409, 75 L.Ed. 415—Sec¬ 
ond Nat. Bank of Saginaw, Mich. 

V. U. S., CtCL, 51 S.Ct 186, 282 

U.S. 409, 75 L.Ed. 415—Boston 

Pressed Metal Co. v. U. S., CtCl., 
51 S.Ct 186, 282 U.S. 409, 75 L. 
Ed. 415—^Wright & Taylor v. Lu¬ 
cas, Ky., 51 S.Ct 186, 282 U.S. 
409, 75 L.Ed. 415—Eastern Equi¬ 
ties Corporation v. U. S., Mass., 
51 S.Ct 186, 282 U.S. 409, 75 L.Ed. 
415—Daniel Reeves, Inc., v. An¬ 
derson, N.X., 51 S.Ct 186, 282 U. 
S. 409, 75 L.Ed. 415—U. S. v. 

Southern Lumber Co., C.C.A.Ark., 
51 P.2d 956, 78 A.L.R. 619, cer¬ 
tiorari denied Southern Lumber 
Co. V. U. S., 52 set 197, 284 U.S. 
680, 76 L.Ed. 574—Pigott v. Poe, 
C.C.A.Wash., 50 F.2d 176—Bass v. 
Sugarland Industries, C.C.A.Tex., 
50 F.2d 65—Imhoff-Berg Silk Dye¬ 
ing Co. V. U. S., D.C.N.J., 43 F.2d 
836—^Neuland v. Bowers, D.C.N.Y., 
38 F.2d 842—^North American 
Creamery Co. v, Willcuts, D.C. 
Minn., 38 P.2d 483, appeal dis¬ 
missed, C.C.A., 49 F.2d 1082— 

Rockland & Rockport Lime Corpo¬ 


ration V. Ham, D.C.Me., 38 P.2d 
239. 

Oases overruled 

Prior to the decision of the su¬ 
preme court in Graham v. Goodcell, 
51 S.Ct 186, 282 U.S. 409, 75 L.Ed. 
415, it was held in a number of 
cases that the word “stay’* in the 
statute intended a binding or man¬ 
datory stay under either rules and 
regulations or stipulations which 
would restrain collection pending 
decision of the abatement claim.— 
William P. Taubel, Inc. v. Stur- 
gess, D.C.N.J., 45 P.2d 236—Pepsin 
Syrup Co. v. Schwaner, D.C.IIL, 35 
F.2d 197—Cutcheon v. Rafferty, D.C. 
N.Y., 34 P.2d 708—Burden, Smith & 
Co. V. U. S„ D.C.Ga., 32 P.2d 830, 
affirmed, C.C. A., U. S. v. Burden, 
Smith & Co., 33 F.2d 229. 

21. U.S.—Bass V. Sugarland Indus¬ 
tries, C.C.A.Tex., 50 P.2d 65. 

Pacts held to show that claim for 

abatement delayed collection of tax. 
—Bass V. Sugarland Industries, su¬ 
pra. 

22. U.S.—Collector of Internal Rev¬ 
enue V. Hubbard, Conn., 12 Wall. 
1, 20 L.Ed. 272. 

23. D C.—Haskins Bros. & Co. v. 

Morgenthau, 85 F.2d 677, 66 App. 
D.C. 178, certiorari denied 57 S. 
Ct. 118, 299 U.S. 588, 81 L.Ed. 433. 

24. D.C.—^Haskins Bros. & Co. v. 

Morgenthau, supra. 

25. D.C.—^Haskins Bros. & Co. v. 

Morgenthau, supra. 
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a. In General 

In an action to recover taxes paid, existent liabilities 
may be set off against the overpayment sued for, or 
recovery may be denied to the extent that such credits 
have been made. 

In general, ak action to obtain a refund of taxes 
paid may be defended on the ground that the over¬ 
payment was credited on plaintiff^s then existent 
tax-^ or other-’^ liability. Also, under the Internal 
Revenue Code, 26 U.S.C.A. § 3801, and similar stat¬ 
utes, in an action to recover an overpa 3 ^ment of in¬ 
come taxes, tax deficiencies of certain related per¬ 
sons, including plaintiff’s spouse, may be deducted 
therefrom.-S However, it is not a defense to an 
action to recover an overpayment that the commis¬ 
sioner erroneously applied it to the pa^^ment of tax¬ 
es due by another.29 

Where there is no tax or other liability in favor 
of the government it cannot be set off^O and it will 
not be allowed a set-off of a tax ivhich was never 
assessed and which was not pleaded,or as to 
which the proof is insufficient to show that plaintiff 
was liable therefor.32 Also, in the absence of stat¬ 
ute authorizing its recovery, the government may 
not counterclaim for a refund which it paid after 


the limitations period for such pa>'ment had run,^^ 

Money deposited in compromise. Money deposit¬ 
ed with the collector to apply to a proposed compro¬ 
mise cannot be held or set off against taxes due; 
but where the collector applied it improperly to 
pa}Tnent of a disputed tax the government may set 
up the tax by way of counterclaim in a suit brought 
to recover it.^^ 

b. Set-Off of Barred Tax Liability 

Barred tax liabilities cannot be set off against the 
overpayment sued for in cases within the provisions of 
a statute invalidating such credits. Under the principle 
of unjust enrichment a barred tax liability of a third 
person may be set off against a refund which will inure 
to his credit. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 3775, and similar statutes, defendant cannot have 
a barred tax liability credited, either by way of 
recoupment or set-off, against the overpayment 
sued for,whether the overpayment and the barred 
tax liability arose from independent transactions,^® 
had no causal relation to each other,^7 or involved 
different types of taxes,^^ or whether both resulted 
from a mistaken treatment of the same transac- 
tion,^9 as where the overpayment sued for and the 


26. U.S.—U. S. V, Bertelsen & Pe¬ 
tersen Engineering- Co., Mass. <Sr 
Minn., 59 S.Ct. 541, 306 XJ.S. 276, 
83 L.Ed. 647—U. S. v. Jaffray, 
Mass. & Minn., 59 S.Ct. 541, 306 
US. 276, 83 L.Ed. 647—U. S. ex 
rel. Girard Trust Co. v. Helver¬ 
ing, App.D.C., 57 S.Ct. 855. 301 U. 
S. 540, 81 L.Ed. 1272—Helvering 
V. Schine Chain Theatres, C.C.A., 
121 P.2d 948—Suhr v, U. S., C.C. 
A.Pa., 18 F.2d 81—American Wool¬ 
en Co. V. U. S., Ct.a., IS F.Supp. 
783, motion denied 21 F.Supp. 125, 
reheard 21 F.Supp. 1021, certio¬ 
rari denied 58 S.Ct. 1055, 304 U. 
S. 5S1, 82 L.Ed 1644—Trumbull 
Steel Co. V. U. S., Ct.Cl., 1 F. 
Supp. 762—Pratt & Letchworth 
Co. V. U. S., D.C.N.T., 1 F.Supp. 
745. 

27. U.S.—Cherry Cotton Mills v. U. 
S., CtCl., 59 F.Supp. 122, certio¬ 
rari granted 66 S.Ct. 88. 

Administrative procedure immaterial 
Where plaintiff’s past-due indebt¬ 
edness to Reconstruction Finance 
Corporation exceeded government’s 
indebtedness to plaintiff for illegal¬ 
ly collected taxes, the government 
had right of set-off, and manner in 
which government, inside its own 
organization, took care of its right 
of set-off was immaterial.—Cherry 
Cotton Mills V. U. S., supra. 
Affllrmative relief 

In taxpayer’s action to recover il¬ 
legally collected taxes which gov¬ 
ernment had set off against plain¬ 


tiff’s greater past-due indebtedness 
to Reconstruction Finance Corpora¬ 
tion, the government was entitled 
to recover on its counterclaim for 
balance of plaintiff’s indebtedness to 
the corporation even though the cor¬ 
poration could not have sued in 
court of claims for that balance.— 
Cherry Cotton Mills v. U. S., supra. 

28. U.S.—Zimmerman v. Sguire, D. 
C.Wash., 57 F.Supp. 229. 

29. U.S.—Hart Glass Mfg. Co. v. 
U. S., C.C.A.Ind., 118 F.2d 828. 

SO. U.S.—U. S. V. Standard Rice 
Co., CtCL, 65 S.Ct. 145, 323 U.S. 
106, 89 L.Ed. 104—Myers v Ma- 
gruder, D.C.Md., 15 F.Supp. 488. 

31. U.S.—B. F. Avery & Sons Co. v. 
Glenn, C.C.A.Ky., 106 F.2d 613. 

32. U.S—McClure v. U. S., 48 F. 
Supp. 531, 98 CtCl. 381. 

33. U.S.—Bonwit Teller & Co. v. 
U. S., CtCl., 39 F.2d 730, reversed 
on other grounds 51 S.Ct. 395, 283 
U.S. 258, 75 L.Ed. 1018, conform¬ 
ed to, CtCl., 62 F.2d 904, certiorari 
denied U. S. v. Bonwit Teller & 
Co., 52 S.Ct 311, 285 U.S. 538, 76 
L.Ed. 931. 

34. U.S—Boughlon v. U. S., 12 Ct. 
Cl. 330, affirmed 13 CtCl. 284. 

35. U.S.—McEachern v. Rose, Ga., 
68 S.Ct 84, 302 U.S. 66, 82 L.Ed. 
46—American Light & Traction 
Co. V. Harrison, aC.A.Ill., 142 F. 
2d 639, 164 A.L.R. 1042—Penn v. 
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Robertson, E.C.N.C., 29 F.Supp. 

386, affirmed, C.C.A., 115 F,2d 167 
—Lyeth v. Hoey, D.C.lsr.Y., 27 F. 
Supp. 9, affirmed, C.C.A., 112 F.2d 
4, 130 A.L.R. 830—960 Park Ave 
Co. V. Anderson, D.C.N.Y., 22 F. 
Supp. 138. 

Statute is not retroactive so as to 
take away the equitable defense of 
recoupment as applied to claims for 
refund of taxes assessed and paid 
before its enactment.—^West Vir¬ 
ginia Pulp & Paper Co. v. McBlli- 
gott, D.C.N.Y., 40 F.Supp, 765. 

36. U.S —Rotenberg v. Sheehan, D. 
C.Mo., 48 F.Supp. 584, appeal dis¬ 
missed, C.C.A., U. S. V. Cohen, 144 
F.2d 992, two cases, and Sheehan 
V. Rotenberg, 144 F.2d 992. 

37. U S.—Silverthau v. U. S., D.C. 
Conn., 26 F.Supp. 242. 

38. U.S.—Lyeth v. Hoey, C.C.A.N. 
Y., 112 P2d 4, 130 A.L.R 830— 
Lyeth v. Hoey, D.C.N.Y., 20 F. 
Supp. 619, reversed on other 
grounds, C.C.A., 96 P.2d 141, re¬ 
versed on other grounds 69 S.Ct. 
155, 305 U.S. 188, 83 L.Ed. 119, 119 
A.L.R. 410, 

39. U.S.—^McEachern v. Rose, Ga., 
68 S.Ct. 84, 302 U.S. 56, 82 L.Ed. 
46—^American Light & Traction 
Co. V. Harrison, C.C.A.I11., 142 P. 
2d 639, 154 A.L.R. 1042. 

Equitable defenses not available 
U.S.—American Light & Traction Co. 
v. Harrison, supra. 
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barred tax liability arose from a payment of taxes 
in tbe wrong year.'^® 

Under such statute credit on the overpayment 
will not be allowed if the tax liability was barred 
at the time the taxpayer’s action was instituted, 
even though it was not barred when the claim for 
refund was filed.^^ However, in the absence of 
statute prohibiting it, defendant may set off barred 
tax liabilities against the claim for refund.^^ If 
the case is such that it does not fall within the 
provisions of the statute,"^3 as where the rights of 
different taxpayers are involved,or the overpay¬ 
ment was made before the enactment of the stat- 
ute,^5 the general equitable doctrine of recoupment 
may be applied; and, as long as the main action is 
timely, defendant may recoup barred taxes which 
arose out of some feature of the transaction on 
which the taxpayer's action is grounded.^^ Also 
the fact that a tax deficiency caused by the mis¬ 
taken treatment of the same transaction which 
caused the overpayment sued for is barred will not 
preclude a defense, asserted not as a set-off or coun¬ 


terclaim, but as an equitable reason growing out of 
the circumstances of the erroneous payment.^'^ 

The defense of unjust enrichment has been ap¬ 
plied to deny or cut down recovery of a tax pay¬ 
ment sued for on the ground that another than the 
taxpayer was liable for it where recovery against 
the one actually liable is barred by limitations and, 
if allowed, would inure to the benefit of such per- 
son.^S However, full recovery will not be denied 
because some benefit will accrue to a person who, 
except for a closing agreement, would have been 
liable for the tax,^^ or from the mere fact that 
some benefit to plaintiff may be traced, however in¬ 
directly, from the barring of liability as to the per¬ 
son originally liable.^^ Furthermore, such a set-off 
has been denied where the government's failure to 
collect from the person actually liable was due to 
its own negligence or conduct bordering thereon,^! 
or to the commissioner's misconstruction of the law 
as applied to the known facts.^- It is not a defense 
that the refund sued for was paid by crediting 
thereon an overpayment by another against whom 


40. U.S.—Grand Central Public 
Market v. TJ. S., D.C-Cal.. 22 F. 
Supp. 119. appeal dismissed, C.C. 
A., U. S. V. Grand Central Public 
Market. 98 F.2d 1023. 

41. U.S.—Lyeth v. Hoey, CC.A.N. 
y.. 112 F.2d 4. 130 A.L.R. 830. 

42. U.S.—Helvering v. Schine Chain 
Theatres. C.C.A.. 121 F.2d 948— 
Thurman v. Studebaker Corpora¬ 
tion. C.C.AJnd., 88 F.2d 984—West 
Virginia Pulp & Paper Co. v, Mc- 
Elligott. D.C.N.Y., 40 F.Supp, 765 
—Handler v. U. S., D.C.Md., 17 F. 
Supp. 558. affirmed, C.C.A., U. S. 
V. Handler. 91 F.2d 680, reversed 
on other grounds 58 S.Ct. 655, 303 
U.S. 564. 82 L.Ed. 1018, rehearing 
denied 58 S.Ct. 940, 304 U.S. 588, 
82 L.Ed. 1548. 

43. U.S.—Lyeth v. Hoey, C-C-A-N. 
y„ 112 F.2d 4, 130 A.L.R. 830. 

44. U.S.—Lyeth v. Hoey, supra, 

45. U.S.—^West Virginia Pulp & 
Paper Co. v. McElligott, D.C.N.T., 
40 F.Supp. 765. 

46. U.S.—Crossett Lumber Co. v. U. 
S., C.C.A.Ark.. 87 P.2d 930, 109 A. 
L.R. 1348—Lit V. U. S., D.C.Pa., 18 
F.Supp. 435—First Nat. Bank of 
Birmingham v. U. S., D.C.Ala,, 12 
F.Supp. 301. 

Basis of doctrine 

Equitable basis for doctrine of re¬ 
coupment is that principle of nat¬ 
ural justice which denounces a claim 
as unjust, immoral, and fraudulent 
when claimant is at the same time 
wrongfully withholding money 
which in equity belongs to the oth¬ 
er party, and has peculiar applica¬ 
tion to actions to recover taxes.— 


' Crossett Lumber Co. v. U. S., C.C. 
.AArk., 87 P.2d 930, 109 A.L.R. 1348. 

47. U.S.—Ryan v. Alexander, C.C.A. 
Okl., 118 F.2d 744, certiorari de¬ 
nied 62 S.Ct. 72, 314 U.S. 622, 86 
L.Ed. 500—Mann v. Anderson, D.C. 
N.y., 20 F.Supp. 643. 

48. U.S.—White v. Stone, C.C.A. 
Mass,, 78 F.2d 136, vacated 57 S. 
Ct. 610, 300 U.S. 643, 81 L.Ed. 858, 
and affirmed 57 S.Ct. 851, 301 U. 
S. 532. 81 L.Ed. 1265, 302 U.S. 639. 
82 L.Ed. 497, rehearing denied 58 
S.Ct. 260, 302 U.S. 777, 82 L.Ed. 
601. 

Defense not barred by limitations 
statute 

Statute limiting time for collec¬ 
tion of tax and precluding collec¬ 
tor or government, in suit by tax¬ 
payer, from relying on claim against 
taxpayer barred by statute as a set¬ 
off or counterclaim, does not deprive 
the government of defense based 
on special equities.—Stone v. White, 
Mass., 57 S.Ct. 851, 301 U.S. 532, 
81 L.Ed, 1265, 302 U.S. 639, 82 L.Ed. 
497, rehearing denied 58 S.Ct. 260, 
302 U.S. 777, 82 L.Ed. 601. 

Prior refund to person liable not a 
defense 

Where income taxes paid by trus¬ 
tees were refunded by commission¬ 
er on erroneous assumption that in¬ 
come was taxable to beneficiary, who 
subsequently paid tax and sued to 
recover it back, defendant was not 
prevented from recovering from 
plaintiff the amount refunded to 
trustees on ground that refund was 
“voluntary.”—Buhl v. Kavanagh, C. 
C.A.Mich., 118 F.2d 315. 
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The text rule has been applied to 
cases: 

(1) Where trustee paid taxes for 
which beneficiary was liable. 

U.S.—Stone v. White, Mass., 57 S. 
Ct. 851, 301 U.S. 532, 81 L.Ed. 

1265, 302 U.S. 639, 82 L.Ed. 497, 
rehearing denied 58 S Ct. 260, 302 
U.S. 777, 82 L.Ed. 601—Smith v. 

U. S., D.C.Pa., 22 F.Supp. 1011— 
First Nat. Bank v. U. S., D.C.Ala., 
12 F.Supp. 301. 

D.C.—U, S. ex rel. Girard Trust Co. 

V. Helvering, 85 F 2d 230, 66 App. 
D.C. 64, vacated 57 S.Ct 610, 299 
U.S. 603, 81 L.Ed. 445, 300 U.S. 
643, 81 L.Ed. 857, affirmed 57 S. 
Ct 855, 301 U.S. 540, 81 L.Ed. 
1272. 

(2) Where beneficiary paid tax for 
which trustee was liable.—Buhl v. 
Kavanagh, C.C.A.Mich., 118 F.2d 315 
—Herman v. White, D.C.Mass., 25 P. 
Supp. 587. 

(3) Where parent corporation paid 
taxes for which subsidiary corpora¬ 
tion was liable.—American News¬ 
papers V. U. S., D.C.N.T., 20 F.Supp. 
385—Wilson & Co. v. U. S., CtCL, 
15 F.Supp. 332. 

(4) Where individual paid taxes 
for which corporation owned by 
him was liable.—Hoffman v. U. S., 
D.C.N.T., 32 F.Supp. 939. 

49. U.S.—Proctor v. White, D.C. 
Mass., 28 F.Supp. 161. 

50. U.S.—Schlemmer v. U. S., C.C. 
A.N.y., 94 P.2d 77. 

51. U.S.—Lyman v. U. S., D.C.Mass., 
22 F.Supp. 14. 

52. U.S.—U. S. V. S. P. Scott & 
Sons, C.C.A.Mass., 69 F.2d 728. 
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an additional tax liability was discovered after its 
collection was barred, 

c. Redetermination of Entire Tax Liability 

The overpayment sued for may be reduced to the 
extent a redetermination of the entire tax liability in¬ 
volved shows the tax was not overpaid. 

Defendant may defend on the ground that a re¬ 
determination of the entire tax liability involved 

5. TniE TO Sue 

§ 884. In General 

A taxpayer must institute his action for the re¬ 
covery of taxes paid within the time prescribed by stat¬ 
ute. An account stated between the treasury and a tax¬ 
payer gives rise to a new cause of action to which the 
statute of limitations on suits for the recovery of taxes 
paid is inapplicable; whether a certificate of overassess¬ 
ment constitutes an account stated depends on its terms 
and the circumstances under which it was issued. 

The taxpayer must institute his action for the 
recovery of taxes paid within the time prescribed 
by statute.^S The statutory limit on the time with¬ 
in which the suit must be commenced is not an or¬ 
dinary statute of limitations, but is a mandatory 


shows that the taxpayer did not overpay his tax^^ 
and may set off against a claim based on overpay¬ 
ment of particular items deficiencies as to other 
items.^^ Such a defense is available, even though 
the time within which a new assessment may be 
made is barred, ^nd, it has been held, without an 
official redetermination by the commissioner of the 
taxpayer's tax liability.^'^ 

AKD Limitations 

prerequisite, and compliance with the statute is 
held to be jurisdictional ;50 noncompliance not only 
bars the remedy, it also destroys the liability.®^ 

General statutes, such as Judicial Code §§ 24 
(20), 156, 28 U.S.C.A. §§ 41 (20), 262, limiting the 
time for suits against the United States in the dis¬ 
trict courts or the court of claims, are not ordina¬ 
rily applicable to suits for the recovery of taxes 
paid in view of the specific statutes of limitation 
dealing with such suits ;52 but such statutes have 
been held applicable to an action on an implied con¬ 
tract arising from the fact that the taxpayer's mon- 


53. U.S.—Claire v. U. S., Ct.Cl, 34 

F.Supp. 1009. 

£4, U.S.—Lewis v. Reynolds, 52 S. 
Ct. 145, 284 U.S. 281, 76 L.Ed. 293 
—Routzahn v. Brown, C.C.A.Ohio. 
05 F.2d 766—Pacific Mills v. Nich¬ 
ols. D.C.Mass., 31 F.Supp. 43— 
American Newspapers v. U. S., D. 

C. N.Y., 20 F.Supp. 385—Moran v. 

U. S., Ct.Cl., 19 F.Supp. 557, cer¬ 
tiorari denied 58 S.Ct. 642. 303 U. 
S. 643, 82 L.Ed. 1102, rehearing 

denied 58 S.Ct. 829, 303 U.S. 669. 
82 L.Ed. 1125—Squire v. Denman, 

D. C.Ohio, 18 F.Supp. 287—George 
S. Colton Elastic Web Co. v. 
White, D.C.Mass., 16 F.Supp. 726. 

Character of defense 

Such defense is comparable to 
equitable “recoupment” or in dimi¬ 
nution of taxpayer’s right to recov¬ 
er, rather than “set-off.” in that 
there is no counter-demand on tax¬ 
payer but merely a denial of his 
equitable right to the overpayment. 
—Routzahn v. Brown, C.C.A.Ohio, 95 
F.2d 766—Pacific Mills v. Nichols, 
D.C.Mass., 31 F.Supp. 43. 

65. U.S.—Lewis v. Reynolds, 52 S. 
Ct. 145, 284 U.S. 281, 76 L.Ed. 

293. 

56. U.S.—Lewis v. Reynolds, supra 
—^Routzahn v. Brown, C.C.A.Ohio, 
96 F.2d 766. 

57. U.S.—Pacific Mills V. Nichols, 
D.C.Mass., 31 F.Supp. 43. 

58. U.S.—Sirian Lamp Co. v. Man¬ 
ning, C.C,A.N.J., 123 F.2d 776, 138 
A.L.B. 1423-—^Helvering v. Schine 
Chain Theatres, C.C.A., 121 F.2d 
.948—^Western Wheeled Scraper 


Co. V. U. S., C.C.AIll., 72 F.2d 487 
—Moses V. U. S., D.C.N.Y.. 43 F. 
2d 653, affirmed. C.C.A., 61 P.2d 
791, certiorari denied 53 S.Ct. 689. 
289 U.S. 743, 77 L.Ed. 1490, and 
followed in, C.C.A., Cans S. S. 
Line v. U. S., 65 F.2d 1016, cer¬ 
tiorari denied 54 S Ct. 73, 290 U. 
S. 657, 78 L.Ed. 569—Ferd. Mul- 
hens, Inc. v. Higgins. D.C.N.Y., 55 
F.Supp. 42—Brooks-Scanlon Corpo¬ 
ration V. U. S.. Ct.Cl., 31 F.Supp. 
151—City of Galveston, Tex., v. 
U. S., Ct.Cl.. 10 F.Supp. 810. mo¬ 
tion denied 17 F.Supp. 145, certio¬ 
rari denied City of Galveston v. 

U. S., 56 S.Ct. 589, 297 U.S. 712, 
80 L.Ed. 998—Foster Box Board 
Co. V. Clarke, D C.N.Y., 7 F.Supp. 
682, affirmed. C.C.A., 90 P.2d 1008 
—Public Service Corporation of 
New Jersey v. Herold, C.C.A.N.J., 
279 F. 352—Public Service Ry. Co. 

V. Herold, N.J.. 229 F. 902, 144 C. 
C.A. 184—Lopez v. U. S., 62 Ct.Cl. 
231. 

33 C.J. p 363 notes 15-19. 

Action held timely 
U.S.—Bethlehem Baking Co. v. U. S., 
C.C.A.Pa., 129 F.2d 490—Detroit 
Trust Co, V. Woodworth, C.C.A. 
Mich., 110 F.2d 829, certiorari de¬ 
nied 61 S.Ct. '551, 312 U.S. 682, 85 
L.Ed. 1120—First Nat. Bank & 
Trust Co. of Tulsa v. Jones, D.C. 
Okl., 53 F.Supp. 842, affirmed, C.C. 
A., 143 F.2d 652—Weber v. Kav- 
anagh, D.C.Mich., 62 F.Supp. 619— 
Clinton Coal Co. v. U. S., Ct.Cl., 12 
F.Supp. 1019. 

Action held not timely 

U.S.—Hoyt v. U. S., Ct.CL, 21 F. 
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Supp. 353—Clowes v. U. S., 55 Ct. 
Cl. 446—Union Trust Co. of In¬ 
dianapolis, Ind., V. U. S., 55 Ct.Cl. 
424. 

59. U.S.—^A. G. Reeves Steel Const. 
Co. V. Weiss, C.C.A.Ohio, 119 P-2d 
472, certiorari denied 62 S.Ct. 181, 
314 U.S. 677, 86 L.Ed. 541—Bryan 
V. U. S., C.C.A.Okl., 99 F.2d 54 9, 
certiorari denied 59 S Ct. 364, 305 
U.S. 661, 83 L.Ed 429—Bryan v. 
U. S., D.C.Okl., 22 F.Supp. 232. 

60. U.S.—^Wisconsin Nat. Life Ins. 
Co. V. U. S., Ct.Cl., 42 F2d 316— 
Wyker v. Willingham, D C..Ala., 55 
F.Supp. 105—Kahn v. U. S., 55 Ct. 
Cl. 271, affirmed 42 S.Ct. 85, 257 

U. S. 244, 66 L.Ed. 215. 

61. U.S.—A. G. Reeves Steel Const. 
Co. V. Weiss, C.C.A.Ohio, 119 F.2d 
472, certiorari denied 62 S.Ct. 181, 
314 U.S. 677, 86 L Ed. 541—Wyker 

V. Willingham, D.C.Ala,, 55 F.Supp. 
lO'o. 

62. U.S.—U. S. V. A. S. Kreider Co., 
Pa., 61 S.Ct. 1007, 313 U.S. 443. 85 
L.Ed. 1447—Christie-Street Com¬ 
mission Co. V. U. S., C.C.Mo., 126 
P. 991—Phoenix State Bank & 
Trust Co. V. Bitgood, D.C.Conn., 28 
F.Supp. 899—Morgan v. U. S., Ct. 
CL, 18 F.Supp. 1017, certiorari de¬ 
nied 58 S.Ct. 36, 302 U.S. 716, 82 
L.Ed. 553—Everett Mills v. U. S., 
Ct.Cl., 9 F.Supp. 508, certiorari de¬ 
nied 55 S.Ct. 919, 29-5 U.S. 760, 79 
L.Ed. 1702, rehearing denied '56 
S.Ct. 679, 298 U.S. 691, 80 L.Ed. 
1409. 
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ey was applied in payment of another person’s 
tax.®3 A statute limiting the time during which the 
commissioner may grant a refund does not limit the 
time during which an action for the recovery of 
taxes paid may be brought, and statutes limiting 
the time within which proceedings for the collec¬ 
tion of a tax must be instituted do not limit the 
time within which an action for the recovery of 
taxes must be brought. 

Allozmnce of claim for refund or credit. Where 
a refund is not barred b}^ the statute of limitations 
at the time the tax court determines that the tax¬ 
payer made an overpa>mient, a suit to enforce the 
decision of the tax court is governed by the general 
statute of limitations applicable to claims against 
the United States, and not by the statute applicable 
to suits for the recovery of taxes paid;®^ but this 
rule does not apply where the time for a refund had 
elapsed when the tax court rendered its decision.^7 
The statute of limitations begins to run against an 
action for interest on a refund when the refund 
claim is allowed.^^ 

Account stated; certificate of overpayjnent or 
ovcrasscssment. Where there is an account stated 
between the treasury and the taxpayer, the taxpayer 
acquires a new cause of action to which the statute 
limiting the time within which suits for the recov¬ 


ery of taxes paid must be instituted is inapplica- 
ble.^9 To constitute an account stated for this pur¬ 
pose, a balance must be struck in such circumstanc¬ 
es as to import a promise of payment on one side 
and acceptance on the other.'^o Interdepartmental 
memoranda, to which the taxpayer is not a party, 
do not constitute an account stated.Whether a 
certificate of overpayment or overassessment con¬ 
stitutes an account stated depends on its terms and 
the circumstances under which it was issued.'^^ a 
certificate of overassessment which admitted that 
there had been an overpayment, but recited that its 
refund was barred by limitations, cannot be relied 
on by the taxpayer as an account stated which re¬ 
moves his claim from the bar of the statute of lim¬ 
itations applicable to suits for the recovery of taxes 
paid.*^^ Where a certificate of overassessment con¬ 
stitutes an account stated, the statute of limitations 
applicable to a suit thereon runs from the time of 
its delivery to the taxpayer.'^^ 

§ 885. Time When Action May Be Brought 

An action for the recovery of taxes paid cannot be 
instituted until six months after the refund claim is 
filed, unless the claim is decided within that time. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
3772, and similar statutes, an action for the recov¬ 
ery of taxes paid cannot be maintained until the ex- 


63. II.S.—Tucker v. U. S., 42 F. 

Sujpp. 292, 95 Ct.Cl. 415. 

64. XJ.S.—^McCaughn v. Electric 
Storagre Battery Co., C.C.A.Pa,, 63 
F.2(a T15. 

65. U.S.—Penrose v. Skinner, D.C. 
Colo., 278 P. 284. 

66. U.S.—Ohio Steel Foundry Co. v. 
U. S., 38 F.2d 144, 69 Ct.Cl. 158— 
James v. U. S., 38 F.2d 140, 69 Ct, 
Cl. 215—Carver v. U. S., Ct.CL, 27 
F.Supp. 60S. 

67. U.S.—National Fire Ins. Co. v. 
U. S., Ct.CL. 52 P.2d 1011. 

63. U.S.—Colgate - Palmolive - Peet 
Co. V. U. S., Ct.a., 58 F.2d 499. 

69. U.S.—Daube v. U. S., Ct.Cl., 53 
S Ct 597, 2S9 U.S. 367, 77 L.Ed. 

*1261—Midpoint Realty Co., Inc., v. 
U. S., 42 F.Supp. 76, 95 CtCl. 63— 
Gage V. U. S., Ct.Cl., 14 F.Supp. 
500, certiorari denied U. S. v. Gage, 
57 S.Ct. 35, 299 U.S. 571, -81 U.Ed. 
421—Shipley Construction & Sup¬ 
ply Co. V. U. S., CtCL, 7 F.Supp. 
492. 

70. U.S.—R. H. Stearns Co. of Bos¬ 

ton, Mass.. V. U. S., CtCL, 54 S.Ct. 
325, 291 U.S. 64, 78 L.Ed. 647— 
Schubrirg v. U. S.. 46 F.Supp. 1006, 
97 CtCl. 317—Arthur C. Harvey 
Co. V. U. S., CtCL, 23 F.Supp. 444, 
certiorari denied 59 S.Ct, 145, 365 
U.S. 642, 'SS 414, rehearing, 


denied 59 S.Ct 241, 305 U.S. 673, 
83 L.Ed. 436, and rehearing denied 
59 S.Ct 1035, 307 U.S. 651, 83 L. 
Ed. 1530—Braun v. U. S., CtCl, 8 
F.Supp- 860, certiorari denied 55 S. 
Ct 919, 295 U.S. 760, 79 L.Ed. 
1702. 

Nature and essentials of account 
stated generally see Account Stat¬ 
ed § 1. 

Pact that no certificate of overas¬ 
sessment was issued by commission¬ 
er was held not to preclude recovery 
of overpayment of taxes on theory 
of account stated, notwithstanding 
claim for refund was not timely 
filed.—Shipley Construction & Sup¬ 
ply Co. v. U. S., Ct-Cl., 7 F.Supp. 492. 

71. U.S.—Baube v. U. S., Ct.Cl., '53 
S.Ct. 597, 289 U.S. 367, 77 L.Ed. 
1261. 

72. U.S.—R. H. Stearns Co. of Bos¬ 
ton, Mass., V. U. S., Ct.CL, 54 S.Ct. 
325, 291 U.S. '54, 78 L.Ed. 647. 

Certificate an account stated 
U.S.—Bonwit Teller & Co, v. U. S., 
Ct.CL, 51 S.Ct. 395, 283 U.S. 258, 
75 L.Ed, 1018, conformed to, Ct.Cl., 
52 F.2d 904, certiorari denied U. S. 
V. Bonwit Teller & Co., 52 S.Ct! 
311, 285 U.S. 538, 76 L.Ed. 931— 
Parks & Woolson Mach. Co. v. U. 
S., Ct.Cl., 58 F.2d ^68, certiorari 
denied *53 S.Ct. 86, 287 U.S. 634, 77 , 

1136 


L.Ed. 549—Wood v. XT. S., Ct.Cl., 17 

F.Supp. 521, certiorari denied U. S. 
V. Wood, 58 S.Ct. 40. 302 U.S. 719, 

82 L.Ed. 556. 

Certificate not an account stated 
U.S.—^Arthur C. Harvey Co. v. ‘BT. S., 
Ct CL, 23 F.Supp. 444, certiomri 
denied 69 S.Ct. 145, 305 U.S. H2, 

83 L Ed. 414, rehearing denied 59 
set. 241, 305 U.S. 673, 83 L.Ed. 
436, and rehearing denied 59 S.Ct. 
1035, 307 U.S. 651, 83 L.Ed. 1530— 
First Nat. Bank v. U. S., Ct.Cl., 8 
F.Supp. 484, motion denied 9 P. 
Supp. 424, certiorari denied 55 S. 
Ct. 544, 294 U.S. 717, 79 L.Ed. 1260 
—^American Food Products Co. v. 

U. S., Ct.Cl., 6 F.Supp. 757—Pratl 
& Whitney Co. v. U. S., Ct.Cl., 6 
F.Supp. 574, supplemented 10 P. 
Supp. 148, certiorari denied ‘55 S. 
Ct. 919, 295 U.S. 760, 79 L.Ed. 1702 
—Leisenrmg v. U. S., Ct.Cl., 4 F. 
Supp. 993, certiorari denied 54 S. 
Ct. 568, 291 U.S. 682, 78 L.Ed. 1069. 

73. U.S.—U. S. V. A. S. Kreider Co., 
Pa., 61 S.Ct. 1007, 313 U.S. 443, 85 
L.Ed. 1447—Marks v. U. S., C.C.A. 
N.T., 98 F.2d 564, certiorari denied 
59 S.Ct. 245, 305 U.S. 652, 83 I-^Ed. 
422—Hawkins v. U. S., D.C.Pa., 14 
F.Supp. 429—Stanley & Patterson 

V. U. S., B.C.N.T., 7 F.Supp. 281. 

74. U.S.—Wm. J. Friday & Co. v. 
U. S., C.C.A.Pa., 61 F.2dL 370. 
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piration of six months from the date of filing a re¬ 
fund claim, unless the claim is decided within that 
time,'^^ The purpose of this requirement is to give 
the commissioner of internal revenue a reasonable 
time to consider the claim and dispose of the con¬ 
troversy without litigationJS jf the commissioner 
fails to act on the claim within six months after it 
is filed with him, the taxpayer may commence 
suit.'^'^ An action instituted after the rejection of 
the refund claim is not premature, even though the 
rejection is informal,''S 

Under the Internal Revenue Act, 26 U.S.C.A. § 
322, and similar statutes, where there is a deficiency 
assessment which the taxpayer has requested the 
tax court to review, the taxpayer cannot sue for 
the recovery of the tax paid while the tax court pro¬ 
ceeding is pending,even though the commissioner 
has conceded the merit of the refund claim.^^ Sim¬ 
ilarly it has been held that where the commissioner 
granted a refund, but applied it to unascertained 
deficiencies for other years, a suit brought prior to 
the ascertainment and determination of those de¬ 
ficiencies is premature.^i 

§ 886. Estoppel or Waiver 

The objection that suit was not instituted within the 
prescribed time is not waived by a failure to plead 
or otherwise raise the objection. 

Since the institution of an action for the recov¬ 
ery of taxes within the prescribed time is jurisdic¬ 


tional, see supra § 884, the court will take note and 
act accordingly whenever and however the fact 
the suit is not timely comes to its attention,®^ and 
the government's failure to raise the point in its 
pleading or evidence does not waive the objec- 
tion.SS After the time to sue for the recovery of 
taxes paid has expired, the commissioner of inter¬ 
nal revenue has no power to waive the statute of 
limitations.^^ On the other hand, the collector may 
waive the statute as a personal defense, but he 
cannot by so doing impose a liability on the United 
States.^^ 

The objection that the suit is premature is waived 
by an answer on the merits.^'^ 

§ 887. Computation of Time 

A suit for the recovery of taxes paid ordinarily must 
be instituted within a specified time after the disallow¬ 
ance of the taxpayer's claim for refund. 

At various times the statutes have imposed dif¬ 
ferent limitations as to the time within vrhich suit 
must be instituted,and the statutes limiting the 
time within which suit for the recovery of taxes 
must be instituted ordinarily have provided that 
suit must be started within a specified time after the 
disallowance of the taxpayer's refund claim.^^ Un¬ 
der the Internal Revenue Code, 26 U.S.C.A. § 3772,, 
and similar statutes, suit for the recovery of taxes 
paid must be instituted within two years after the 
date the commissioner mails the taxpayer notice of 
the rejection of his claim.^O 


75. U.S,—Milbank v. Duggan, C.C.A. 
N.Y., 131 F.2d 898—George E. 

Warren Co. v. U. S., D.C.Mass., 53 
P.Supp. '578. 

70. U.S.—A. G. Reeves Steel Const. 
Co. V. Weiss, C.C.A.Ohio, 119 F.2d 
472, certiorari denied 62 S.Ct. 181, 
314 U.S. 677, -86 L.Ed. 541. 

77. U.S,—George E. Warren Co. v. 
U. S., DC.Mass., 53 F.Supp. 578— 
Churchill v. Welch, D.C.CaL, 12 
F.Supp. 174. 

78. U.S.—Marks v. U. S., D.C.N.T, 
18 F.Supp. 911, affirmed C.C.A., 98 
F.2d 564, certiorari denied '59 S.Ct. 
245, 305 U.S. 6'52, 83 U Ed. 422. 

79. U.S.—American Woolen Co. v. 
White, D.C.Mass., 52 F.2d 310, re¬ 
versed on other grounds C.C.A. 
56 F.2d 716. 

80. U.S.—Suhr v. U. S., C.C.A.Pa., 
18 P.2d 81. 

81. U.S.—Tull & Gibbs v. U. S., C. 
C.A.Wash., 48 F.2d 148. 

82. U.S.—Pacific Mills v. Nichols, C. 
C.A.Mass., 72 F.2d 103—Wyker v. 
Willingham, D.C.Ala., 56 P.Supp. 
106. 

83. U.S.—Pacific Mills v. Nichols, C. 
C.A.Mass., 72 F.2d 103—Bates Mfg. 

47 C.J.S.—72 


Co. V. U. S., D.C Mass., 19 P.Supp. 
526, affirmed, C.C.A., 93 F2d 721, 
reversed on other grounds 58 S. 
Ct. 694, 303 U.S. 567, 82 L.Ed. 1020. 

84. U.S.—Sharp & Dohme v. U. S., 
CC.A.Pa, 144 P.2d 466—U. S. v. 
Borg-Warner Corporation, C C.A. 

Ill., 108 P.2d 424—Wyker v. Wil¬ 
lingham, D.C.Ala, 55 F.Supp. 105. 

85. U.S.—Toledo Edison Co. v. Mc- 
Maken, C.C,A.Ohio, 103 P.2d 72, 
certiorari denied Toledo Railways 
& Light Co. V. McMaken, 60 S Ct. 
82, 308 U.S. 569, 84 L.Ed. 477. 

80. U.S.—Toledo Edison Co. v. Mc¬ 
Maken, CC.A.Ohio, 103 P.2d 72, 
certiorari denied Toledo Railways 
& Light Co. V. McMaken, 60 S.Ct. 
82, 308 U.S. 669, 84 L.Ed. 477. 

87. U.S.—Leach v. Nichols, D C. 
Mass., 42 P.2d 918, reversed on 
other grounds C.C.A., Nichols v. 
Leach, 50 F.2d 787, affirmed Leach 
V. Nichols, 52 S.Ct. '338, 285 U.S. 
165, 76 L.Ed. 681. 

88. U.S.—A. S. Kreider Co. v. U. S„ 
D.C.Pa., 30 F.Supp. 722, reversed 
on other grounds, C.C.A., 97 P.2d 
387. 

33 C.J. p 363 notes 3 6-18. 

89. U.S.—Savannah Bank & Trust 
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Co. V. U. S., CtCl., 58 P.2d 1068— 
Maxson v. U. S., CtCl., 50 P.2d 276 
—Caldwell Sugars v. U. S , Ct.Cl„ 
54 P.Supp. 544—Braun v. U. S., 46 
F.Supp. 993, 95 CtCl. 176—Guan¬ 
tanamo Sugar Co. v. U. S., 38 F. 
Supp. 252, 94 CtCl. 569, vacated 
41 P.Supp. 536, 94 CtCl. 569, cer¬ 
tiorari denied 62 S.Ct 1308, '316 U. 
S. 705, 86 L.Ed. 1773—Arthur C. 
Harvey Co. v. U. S., CtCL, 23 P. 
Supp. 444, certiorari denied 59 S, 
Ct 145, 305 U.S. 642, 83 L.Ed. 414, 
rehearing denied 59 S.Ct 241, 305 

U. S. 673, 83 L.Ed. 436, and rehear¬ 
ing denied 59 S.Ct 10'35, 307 U.S. 
651, 83 LEd. 1530—Carman v. U. 

S., D.C.Mass., 21 P.Supp. 239—De¬ 
troit Trust Co. V. U. S., Ct'Cl., 18 
F.Sup.p. 776—Hawkins v. U. S., D. 
C.Pa,, 14 F.Supp. 429—Jones v. U. 

S., CtOl., 5 F.Supp. 146, certiorari 
denied U. S. v. Jones, 55 S.Ct 76, 
293 U.S. 666, 79 L.Ed. 665—State 
Line & S. R. Co. v. Davis, D C Pa., 
228 P. 246. 

90. U S.—18th Street Leader Stores 

V. U. S., €.C.A.I11., 142 F.2d 113, 
certiorari denied 65 S.Ct. 61, 323 
U.S. 725, 89 L.Ed. 583—Einson- 
Freeman Co. v. Corwin, C.C.A.N.Y., 
112 F.2d 683, certiorari denied 61 
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Prior to the 1932 amendment, the taxpayer was 
required to sue within two years from the disal¬ 
lowance of his claim,and the failure of the com¬ 
missioner to notify the taxpayer of the disallow¬ 
ance of his claim did not prevent the running of 
the statute of limitations,^^ even though the statute 
imposed the duty on the commissioner to notify the 
taxpayer of the disallowance.^^ Complicated ques¬ 
tions of fact often arose as to the date of the final 
disallowance of the claim,and the time of disal¬ 
lowance was determined in the light of the facts 
of each case.^^ 

It was held that the date of disallowance was 


the date the commissioner signed the formal sched¬ 
ule of disallowance,^® but, where no rejection sched¬ 
ule was signed, it was held that the period of lim¬ 
itation commenced to run when notice of disal¬ 
lowance was sent.^'^ The commissioner’s action in 
determining that there was an overpayment and 
crediting it toward payment of other taxes was held 
to be a disallowance,^® and the allowance of a claim 
in part was held to be a disallowance;^^ but where 
the commissioner, after crediting part of the re¬ 
fund claimed to other taxes, retained consideration 
of the balance of the claim, there was no disallow¬ 
ance as to the part still being considered.^ The 


.S.Ct. 75, 311 U.S. 693, 85 L.Ea. 449 
—Edwards v. Malley, C.C.A.Mass.. 
109 P.2d 640—Fisher Flouring- 
Mills Co. V. Vierhus, C.C.A.Wash., 
78 F.2d 8S9—Caldwell Sugars v, 
U. S., Ct.Cl., 54 F.Supp. 544—Clin¬ 
ton Trust Co. V. U. S., 52 F.Supp. 
671, 100 CtCl. 348. 

Time rejection schedule signed im- 
jnaterial.—Carter v. Farmers Under¬ 
writers Ass’n, C.C.A.Cal., 11'5 F.2d 
302, certiorari denied Farmers Un¬ 
derwriters Ass’n V. Carter, 61 S.Ct. 
613, 312 U.S. 686, 85 L.Ed. 1124. 

.91. U.S.—Milbank r. Duggan, C.C.A. 
N.T.. 131 F2d S98—U. S. v. Mahon- 
ing Coal R Co., C.C.A Ohio, 51 F. 
2d 208. rehearing denied 54 F.2d 
922, certiorari denied Mahoning 
•CDal R. Co. V. U. S, 53 S.Ct. 459, 
285 U.S. 559, 76 U.Ed. 947. 
rBeason for disallowance immaterial 
.U.S.—John P. Jelke Co. v. Smietan- 
•ka. C.C.A.Ill., 86 F,2d 470, certio¬ 
rari denied 57 S.Ct. 511, 300 U.S. 
669, 81 L.Ed. 876. 
trader the revenue acts of 1924 
and 1926, the taxpayer was required 
'to sue within five years after pay- 
^ment o-f the tax or within two years 
after the disallowance of his claim 
for refund.—Western Wheeled 
Scraper Co. v. U. S., C.C.A.III., 72 F. 
2d 487—Moses v. U. S., C.C.A.N.Y., 
61 P.2d 791, certiorari denied 53 S. 
Ct. 689, 289 U.S. 743, 77 L.Ed. 1490, 
and followed in, C.C.A., Gans S. S. 
Line v. U. S., 65 P.2d 1016, certio¬ 
rari denied 54 S.Ct. 73, 290 U.S. 657, 
78 L.Ed. ’569—Pennsylvania-Dixie 
- Cement Corporation v. U. S., Ct.Cl., 
57 F.2d 909—Hart Glass Mfg. Co. v. 
U. S., Ct.Cl., 48 F.2d 435, certiorari 
• denied 52 S.Ct. 639, 286 U.S. 556, 76 
L.Ed. 1290—Hickman v. U. S., D.C. 
Conn., 4 7 F.2fi 328—Lorenzen v. U. 
S., D.C.Mo., 41 F.2d 369, affirmed, O. 
C.A., 52 F.2d 106—McKesson & Rob¬ 
bins V. Edwards, D.C.N.Y., 38 F.2d 
887, reversed on other grounds, C.C. 
A., 57 F.2d 117—Porter v. U. S., D. 
C.Idaho, 20 F.2d 935, affirmed, C.O. 
A., 27 P.2d 882, certiorari dismissed 
49 S.Ct. 340, two cases, 279 U.S. 875, 
73 L.EJd. ;1009—Sfaten Island Ship 


Building Co. v. U. S., D.C.N.Y., 33 F. 
Supp. 134—Siegel v. U. S., Ct.Cl., 18 
F.Supp. 771—Foster Box Board Co. v. 
Clarke, D.C N.Y., 7 F.Supp. 682, af¬ 
firmed, C.C.A., 90 F.2d 1008. 

Under the revenue act of 1921, the 
taxpayer was required to sue with¬ 
in five years after paying the tax.— 
Hickman v. U. S,, D.C.Conn., 47 F.2d 
328. 

92. U.S.—U. S. V. Michel. N.Y.. 51 S. 
Ct. 284, 282 U.S. 656, 75 L.Ed. 598 
—First Nat. Bank v. U. S., C C.A. 
Ill., 102 P.2d 907, certiorari denied 

59 S.Ct. 1038, 307 U.S. 641, 83 L. 
Ed. 1521, rehearing denied 60 S.Ct. 
69, 308 U.S. 633, 84 L.Ed. 527. and 
motion denied 60 S.Ct. 1090, 310 

U. S. 658, 84 L.Ed. 1421—Hawkins 

V. U. S.. D.C.Pa., 14 F.Supp. 429. 

93. U.S.—U. S. V. Michel, N.Y., 51 
S.Ct. 284, 282 U.S. 656, 75 L.Ed. 
598. 

94. U.S.—^U. S. V. Borg-Warner Cor¬ 
poration. C.C.A.I11., 108 F.2d 424. 

93. U.S.—Milbank v. Duggan, C.C.A. 
N.Y., 131 F.2d 898—Kales v. U. S., 

C. C.A.Mich., 115 P.2d 497, affirmed 
U. S. V. Kales. 62 S.Ct. 214, 314 
U.S. 186, 86 L.Ed. 132—Savannah 
Bank & Trust Co. v. U. S., Ct.Cl., 
58 F.2d 1068—Milbank v. Duggan, 

D. C.N.Y.. 54 F.Supp. 555—Wood v. 
U. S., Ct.Cl., 17 P-Supp. 521, certio¬ 
rari denied U. S. v. Wood, 58 S.Ct. 
40, 302 U.S. 719, 82 L.Ed. 556— 
Strachan v. U. S., 75 Ct.Cl. 559— 
Groves v. U. S., 75 Ct.CL 254. 
The “disallowance” means the final 

disallowance of the claim by the 
commissioner.—U. S. v. Borg-Warner 
Corporation, C.C.A.I11., 108 P.2d 424. 
99. U.S.—First Nat. Bank of Chica¬ 
go V. U. S., C.C.A.I11., 102 F.2d 907, 
certiorari denied 59 S.Ct. 1038, 307 
U.S. 641, 83 L.Ed. 152i, rehearing 
denied 60 S.Ct. 69, 308 U.S. 633, 
‘84 L.Ed. 527, and motion denied 

60 S.Ct. 1090, 310 U.S. 658, 84 
L.Ed. 1421—Savannah Bank & 
Trust Co. V. U. S., Ct.€l., 68 P.2d 
1068—Hills V. U. S., Ct.CL, 8 P. 
Supp. 849—^Pacific Mills v. Nich¬ 
ols. D C.Mass., 4 P.Sup-p. 73’8, re¬ 
versed on other grounds, C.C.A., 

1138 


72 P.2d 103—Strachan v. U. S., 75 
Ct.Cl. 559—Groves v. U. S., 75 Ct. 
Cl. 254. 

Tax court proceeding pending 
Internal revenue commissioner’s 
signature of schedule of rejected 
claims for income tax refunds con¬ 
stituted final rejection of claim ap¬ 
pearing therein, so as to start run¬ 
ning of limitations against suit for 
overpayment, even though partner¬ 
ship’s appeal to tax court for rede¬ 
termination of partnership income, 
on which plaintiff’s taxes were based 
in part, was not decided until later. 
—Hawkins v. U. S., D.C.Pa., 14 P. 
Supp. 429. 

97. U.S.—Connell v. Hopkins, D.C. 
Tex., 43 F2d 773—Daily Panta- 
graph v. U. S., Ct.Cl., 37 F.2d 783, 
modified on other grounds 51 S. 
Ct. 214, 282 U.S. 813, 75 L.Ed. 728 
—Hills V. U. S., Ct.Cl.. 8 F.Supp. 
849—Pacific Mills v. Nichols, D.C. 
Mass., 4 F.Supp. 738, reversed on 
other grounds, C.C.A., 72 F.2d 103 
—Daily Pantagraph, Inc. v. U. S., 
68 Ct.Cl. 251. 

Form of notice immaterial 
U.S.—A. G. Reeves Steel Const. Co. 
V. Weiss, C.C A Ohio, 119 F.2d 472, 
certiorari denied 62 S Ct. 181, 314 

U. S. 677, 86 L.Ed. 541. 

98. U.S.—^A. G. Reeves Steel Const. 
Co. V. Weiss, supra—Gans S. S. 
Line v. U. S., C.C.A.N Y., 105 F.2d 
955, certiorari denied 60 S.Ct. 179, 
308 U.S. 613, 84 L.Ed. 512, motion 
denied 60 S.Ct. 1092, 310 U.S. 658, 
84 L.Ed. 1421—John F. Jelke Co. v. 
Smietanka, C.C.A.Iowa, 86 F 2d 
470, certiorari denied 57 S.Ct. 511, 
300 U.S. 669, 81 L Ed. 876—Moses 

V. U. S., C.C.A.N.Y., 61 F.2d 791, 
certiorari denied 53 S Ct. 689, 289 
U.S. 74’3, 77 L.Ed. 1490, and fol¬ 
lowed in, C.C.A., Gans S S. Line v- 
U. S., 65 P.2d 1016, certiorari de¬ 
nied 54 S.Ct. 73, 290 U.S. 657, 78 
L.Ed. 569. 

99. U.S.—Staten Island Ship Build¬ 
ing Co^ V. U. S., D.C.N.Y., 33 P. 
Supp. 134. 

1. U.S.—Connor v. U. S., Ct.Cl., 13 

F.SitPp. 455, 
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abatement of a claim as nncollectable did not start 
the running of the statute.^ 

Time of payment. Under some of the earlier 
statutes, a suit for the recovery of taxes was timely 
if instituted within a certain period after payment 
of the tax or within a specified time after rejec¬ 
tion of the refund claim.3 Under others the period 
within which the taxpayer had to institute action 
was fixed solely with reference to the time the tax 
was paid, and under such statutes the date that the 
refund claim was rejected was immaterial.'^ The 
date of payment for the purposes of the statute lim¬ 
iting the time to sue was the date on which the 
final payment was made on the entire tax,5 that is, 
the date of payment of the last installment of the 
tax.6 On the other hand, it was held that the pay¬ 
ment of a deficiency assessment did not extend the 
time to sue to recover the original payment.^ In 
so far as the statutory provision limiting the time 
of suit to a period after payment of the tax was 
concerned, the commissioner’s redetermination of 
the tax did not alter the date of payment.^ The 
time of the actual receipt of the check by the col¬ 
lector was the date of payment.^ A credit arising 
from the overpayment of other taxes which was ap¬ 
plied in payment of a tax was held not to be such 
a payment as started a new period of limitation.!^ 

§ 888. Extension of Time and Suspension of 
Limitations 

Where authorized by statute, the rule limiting the 
time for suit may be suspended or avoided. 


Under the Internal Revenue Code, 26 U.S.C.A. § 
3774, and similar statutes, the taxpayer and the 
commissioner of internal revenue may validly agree 
that the running of the statute limiting the time 
for suit shall be suspended until the final decision 
in a case then pending in the courts.!! Under such 
an agreement the stature is suspended until there is 
a judgment in the case referred to, and until the 
time during which the judgment is subject to re¬ 
view by appeal or certiorari has expired.!^ Where 
the treasury included an item as part of the corpus 
of an estate, subject to estate tax, and also as in¬ 
come subject to income tax, the statute limiting the 
time to sue for a refund of the estate tax has been 
held not tolled until it is determined that the item 
was income.!^ The fact that the government knew 
that a trustee’s tax return was a fraud on the bene¬ 
ficiary, and failed to notify the beneficiary, has been 
held not to toll the statute.!^ 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 3801, and similar statutes, where a determination 
of income tax liability involves the adjustment of 
an item included or excluded from another year’s 
return, the taxpayer is entitled to relief for such 
adjustment, even though his claim would otherwise 
be barred by limitations.!^ 

Time of return. The filing of an amended tax 
return does not afifect the time within which suit 
for the recovery of taxes paid must be instituted.!^ 

§ 889. - Rehearing 

The reconsideration of a claim by the commissioner 


2. U.S.—Sugar Run Coal Mining 
Co. V. U. S., D.C.Pa., 21 F.Supp. 
10 . 

3. U.S.—U. S. V. A. S. Kreider Co., 
Pa., 61 S.Ct. in07, 313 U.S. 443, 85 
L Ed. 1447—Harvey Coal Corpora¬ 
tion V. U. S., 47 F.Supp. 805, 97 Ct. 
Cl. 529—Hurley v. U. S., D.C.Okl., 
10 F.Supp. 365—Hills V. U. S., Ct. 
Cl., 8 F.Supp. 849. 

Statute held uot applicable 
U.S.—Guantanamo Sugar Co. v. U. 

S., 41 F.Supp. 536, 94 Ct.Cl. 569, 
certiorari denied 62 S.Ct. 1308, 316 
U.S. 705, 86 L,Ed. 1773. 

4. U.S.—Public Service Ry. Co. v. 
Herold, D.C.N.J., 219 F. 301. 

5. U.S.—A. S. Kreider Co. v. U. S., 
30 F.Supp. 724, affirmed, C.C.A., 117 
F.2d 133, reversed on other 
grounds U. S. v. A. S. Kreider Co., 
61 S.Ct. 1007, 313 U.S. 443, 8*5 L.Ed. 
1447. 

a U.S.—Hills V. U. S., CtCL, 50 F. 
2d 302, modified on other grounds, 
C.O.A., 6'5 F.2d 1001—Clarke v. U. 

S., D.C.Pa., 6 F.Supp. 292, affirmed, 
C.C.A., U. S. V. Clarke, 69 F.2d 748, 


94 A.L,R, 975, certiorari denied 55 
S.Ct. 75, 293 U.S. 564, 79 L.Ed. 664. 

7. U.S.—Brewer v. National Life & 
Accident Ins. Co., C.C.A.Tenn., 119 
F.2d 313, certiorari denied Nation¬ 
al Life & Accident Ins. Co. v. 
Brewer, 62 S.Ct. 93, 314 U.S. 624, 
86 L.Ed. 566, rehearing denied 62 
S.Ct. 177, 314 U.S. 710, 86 L.Ed. 502 
—Thomas v. U. S., Ct.Cl., 18 F. 
Supp. 942—Strachan v. U. S., 75 
Ct.Cl. 659—Groves v. U. S., 75 Ct. 
Cl. 254. 

a U.S.—Illinois Terminal Co. v. U. 

S., Ct.Cl., 53 F.2d 904, certiorari 
denied *52 S.Ct. 645, 286 U.S. 653, 
76 L.Ed. 1296. 

9. U.S.—Colonial Trust Co. v. U. S., 
Ct.Cl., 65 F.2d 512, certiorari de¬ 
nied 52 S.Ct. 643, 286 U.S. 560, 76 
L.Ed. 1294. 

10. U.S,—Breene v. U. S., Ct.Cl., '8 
F.Supp. 730. 

11. U.S.—U. S. V. Utah-Idaho Sugar 
Co., C.C.A.Utah, 96 F.2d 756, cer¬ 
tiorari denied 59 S-Ct. 95, '306 U.S. 
631, 83 L.Ed. 404—Guantanamo Su¬ 
gar Co. V. U, S., 38 F.Supp. 252, 94 
Ct.Cl. '569, vacated on other 
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grounds 41 F.Supp. 536, 94 Ct.Cl. 
569, certiorari denied 62 S.Ct. 1308, 
316 U.S. 705, 86 L.Ed. 1773—Amer¬ 
ican Cyanamid Co. v. U. S., CtCL, 
4 F.Supp. 937. 

12. U.S.—U. S. V. Utah-Idaho Sugar 
Co., C.C.AUtah, 96 F.2d 756. cer¬ 
tiorari denied 59 S.Ct, 95, 305 U.S. 
631, 8’3 L.Ed. 404. 

13. U.S.—Bull V. U. S., 55 S.Ct 695, 
295 U.S. 247, 79 L.Ed. 1421. 

14. U.S.—Bryan v. U. S., D.C.Okl., 
22 F.Supp. 232. 

15. U.S.—Longyear Realty Corp. v. 
Kavanagh, D.C.Mich., 60 F.Supp. 
233. 

Bulo limited to tax years after 1932 

U.S.—Longyear Realty Corp. v. Kav¬ 
anagh, supra—^Lynchburg" Coal & 
Coke Co. V. U. S., 47 F.Supp. 916, 
97 CtCl. 517. 

Earlier statute as to adjustment of 
invested capital 

U.S.—Texas & P. Ry. Co. v. U. S., 
CtCL, 3 F.Supp. 539, certiorari de¬ 
nied 54 S.Ct 91, 290 U.S. '672, 78 
L.Ed. 580. 

16 . U.S.—Hawkins v. U. S., D.C.Pa., 
14 F.Supp. 429. 
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Of internal revenue after its rejection does not extend 
the time to sue. 

Under tlie Internal Revenue Code, 26 U.S.C.A. § 
3772, and similar statutes, it is specifically provided 
that no action or reconsideration of the claim by 
the commissioner of internal revenue after he has 
mailed a notice of disallowance shall operate to ex¬ 
tend the time within which suit must be institut- 
ed.!*^ Prior to the 1932 act, the statute of limita¬ 
tions did not start running until the final rejection 
of the refund claim, and, if the commissioner recon¬ 
sidered the claim, the time to sue was extended, 
but there was also contrary authority.^^ Where a 
refund claim was rejected, a request for or the fil¬ 
ing of a petition for reconsideration did not extend 
the time to sue,20 but, if the petition was granted 
or the matter reconsidered and again rejected, the 
time to sue ran from the time of the last rejec- 
tion.2^ What constitutes reopening and reconsid¬ 
eration is a question of fact to be determined in the 
light of the circumstances of the case.^^ 

New mtd amended refund claims. A new claim, 
filed after an earlier claim was rejected, but with¬ 
in the time for the filing of claims, extends the 
time to sue until the statutory period after its re¬ 


jection.23 However, the taxpayer cannot extend 
the time to sue by filing a new refund claim on a 
ground covered by a disallowed claim.-^ On the 
other hand, it has been held that, where the com¬ 
missioner considers a claim on its merits, the time 
to sue runs from its rejection, even though the mat¬ 
ter covered by the claim was included in a claim 
previously rejected.^^ The same result has been 
reached on the theory that the consideration of the 
second claim constitutes a reconsideration of the 
first claim.2® The taxpayer’s time to sue is not ex¬ 
tended by the filing of a new refund claim after the 
time for the filing of claims has expired,^7 unless 
the new claim is permitted as an amendment of the 
earlier one.^S 

§ 890. Commencement of Action 

An action against the United States Is commenced 
within the statute limiting the time for the institution 
of actions for the recovery of taxes paid when the sum¬ 
mons Is served or when the taxpayer's petition is filed 
in court. 

An action against the United States is com¬ 
menced within the statute limiting the time for the 
institution of actions for the recovery of taxes paid 
when the summons is served^^ or when the taxpay- 


17. U.S.—Clinton Trust Co. v. XT. S., | 
52 F.Supp. 671, 100 Ct.Cl. 34S. 

18. U.S.—U. S. V. Borg-Warner Cor¬ 
poration, C.C.A.I11., 108 F.2d 424— 
Watts V. U. S., C.C.A.N.T., 82 F. 
2d 266—^McKesson & Robbins v. 
Edwards, C.C.A.N.T., 57 F.2d 147. 

D.C.—S. ex rel. Botany Worsted 
Mills V. Helvering, 89 F.2d S48, 67 
App.D.C. 104. 

19. U.S.—Heebner v. TJ. S., D.C.N. 

T., 50 F.2d 904. 

20. U.S.—^Joseph Reid Gas Engine 
Co. V. Uewellyn, D.C.Pa., 42 F. 
Supp. 'S95—Leach Corporation v. 
Blacklidge, D.C.IIL, 23 F.Supp. 622 
—Tuller V. U. S., Ct.Cl., 14 F.Supp. 
188. 

Refusal to reconsider not reviewable 

U.S.—American Bosch Magneto Cor¬ 
poration V. U. S., Ct.Cl., 6 F.Supp. 
45*5. 

Consideration of request to reopen 
Where the commissioner reex¬ 
amines the matter for the purpose 
of determining whether there is any 
basis for reopening the matter, and 
then notifies the taxpayer of his re¬ 
fusal to reopen the case, it cannot 
be said that he reconsidered the case. 
—U. S. Trust Co. of New York v. U. 
S, Ct.Cl., 2'3 F.Supp. 476, certiorari 
denied *59 S.Ct 1031, 307 U.S. 633, 
83 L Ed. 151'5, rehearing denied 60 
S.Ct. 67, 308 U.S. 634, 84 L.Ed. 527— 

R. J. Ederer Net & Twine Co. v. U- 

S. , Ct.Cl., 7 F.Supp. 282—^American 

Bosch Magneto Corporation v. U. S., 
CtCl, 6 F.Supp. 455. , 


Uenial based on reconsideration of 
merits is in effect a reconsideration 
extending time to sue.—Pierce-Ar¬ 
row Motor Car Co. v. U. S., Ct.Cl., 9 
F Supp. 577—Jones v. IT. 'S., Ct.Cl., 5 
F.Supp. 146, certiorari denied U. S. 

V. Jones, 55 S.Ct. 76, 293 U.S. 566, 79 
L.Ed. 665. 

21. U.S.—Pacific Mills v. Nichols, C. 
CAMass., 72 P.2d 103—Mobile 
Drug Co. V. U. S., D.C.Ala., 39 F.2d 
940—Joseph Reid Gas Engine Co. 
V. Lewellyn, D.C.Pa., 42 F.Supp. 
895—Blue Jay Lumber Co. v. U. 

S., Ct.01., 27 F.Supp. 707—Leach 
Corporation v. Blacklidge, D.C.Ill., 
23 F.Supp. 622—^Dixon v. U. S., D. 
C.Wyo., 13 F.Supp, 620—^Elgin Nat. 
Watch Co. V. U. S., Ct.Cl., 13 F. 
Supp. 42S—J. B. Ervine & Co. v. 

U. S., CtCl., 10 F.Supp. 1019— 
American Bosch Magneto Corpora¬ 
tion V. U. S., €t.CL, 6 F.Supp. 455 
—^American Safety Razor Corpo¬ 
ration V. U. S,, Ct.Cl,, 6 F.Supp. 
293, supplemented 7 F.Supp. 196, 
certiorari denied U. S. v. American 
Safety Razor Corporation, 5*5 S.Ct. 
116, 293 U.S. 599, 79 iL.Ed. 692— 
Wright & Kremers v. U. S., Ct.Cl., 
3 F.Supp. 616—Ford Motor Co., to 
Use and Benefit of Jewel Tea Co., 

V. U. S., CLGl., 3 F.Supp. 423, cer¬ 
tiorari denied *54 S.Ct, '560, 291 U. 

’ S. 683, 78 L.Ed. 1070—J. E. Ervine 
& Co. V. U. S., Ct.Cl., 3 F.Supp. 
3-34. 

D.C.—U. S. ex rel. Botany Worsted 
Mills V. Helvering, 89 F.2d 848, 67 
App.D.C. 104. 
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22. U.S.—American Bosch Magneto 
Corporation v. U. S., Ct.Cl., 6 F. 
Supp. 455—C. F. Hovey Co. v. XT. 

S., 81 CtCl. 517. 

Consideration by advisory committee 
U.S.—Boyce v. U. S., Ct.Cl., 21 F. 
Supp. 274, certiorari denied 59 S. 
Ct 68, 305 U.'S. 609, 83 L.Ed. 387. 

23. U.S.—Untermyer v. Bowers, C.C. 
A.N.Y., 79 F.2d 9, certiorari denied 
Bowers v. Untermeyer, 56 S Ct. 
174, 296 U.S. 641, 80 L.Ed. 456— 
Hills V. U. S., CtCl., 50 F.2d 302, 
modified on other grounds 55 F.2d 
1001—First Nat Pictures v. U. S., 
CtCl., 32 F.Supp. 13'8. 

24. U.S.—18th Street Leader Stores 

V. U. S., C.C.A.I1L, 142 F.2d 113, 
certiorari denied 65 S.Ct 61, 323 
U.S. 725, 89 L.Ed. 683—Einson- 

Freeman Co. v. Corwin, C C.A.N. 
Y., 112 P.2d 683, certiorari denied 
61 S.Ct 75, 311 U.S. 693, 8*5 L.Ed. 
449. 

25. U.S.—Pacific Mills v. Nichols, C. 

C. A.Mass., 72 F.2d 103. 

26. U.S.—U. S. V. Bertelsen & Pe¬ 
tersen Engineering Co., C.C.A. 
Mass., 98 F.2d 132, affirmed 59 S. 
Ct '541, 306 U.'S. 276, '83 L.Ed. 647. 

27. U.S.—Ragan-Malone Co. v. U. 

S., CtCl., 38 F.Supp. 290—Staten 
Island Ship Building Go. v, U. S., 

D. C.N.Y., 33 F.Supp. 134. 

28. U.S.—Caraleigh Phosphate & 
Fertilizer Works v. U. S., CtCL, 1 
F.Supp. 8'54. 

29. U.S.—Mill Creek & Minehill 
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€r’s petition is filed in conrt.^O Whether or not the 
amendment of a complaint constitutes the com¬ 
mencement of a new action depends on whether or 
not the new matter constitutes a different cause of 
action; if it does, the statute of limitations may bar 
the amendment,otherwise the statute does not 
prevent the amendment.22 

6. Persons Entitled to Sue 
§891. Persons Entitled to Sue 

The right to sue for refund or recovery of taxes 
wrongfully collected is restricted to the person contem¬ 
plated by statute, who is ordinarily the taxpayer. 

The right to sue for refund is restricted to per¬ 
sons contemplated by statute, such as those on 
whom tax liability is imposed,2 5 and one paying the 
taxes of another as a mere volunteer will ordina¬ 
rily be denied the right to sue for refund.26 It is 
not always essential, however, that plaintiff be the 
taxpayer in order to afford him standing to sue for 
recovery of taxes,27 and generally speaking one 
paying a tax wrongfully collected under legal or 


' Where an action was instituted against the col¬ 
lector within the time limited by the statute, a later 
amendment substituting the United States as de¬ 
fendant does not relate back to the inception of the 
action in so far as the statute of limitations is con¬ 
cern ed.2 3 Similarly an amendment substituting a 
different collector as defendant is the commence¬ 
ment of a suit as to him.24 

AND Persons Liable 

economic compulsion may sue to recover.28 The 
transferee of a taxpayer may bring an action to 
recover the amount paid where such transferee does 
not appeal from the determination of the commis¬ 
sioner and the latter makes an assessment and en¬ 
forces payment by distraint,2 9 or where the trans¬ 
feree voluntarily pays the tax and is thereafter de¬ 
nied administrative relief.^^ 

Particular persons have been held entitled to sue 
for refund or recovery of taxes, such as an attor¬ 
ney in fact of the taxpayer,executor,^2 legatee 
or other person beneficially interested in decedent’s 
estate,^2 and, likewise, particular persons such 


Nav. & R. Co. V. U. S., D.C.Pa., 246 
F. 1013, affirmed U. ’S. v. Mill 
•Creek & Mine Hill Nav. & R. Co., 
40 S.Ct. 118, 251 U.S, 539, 540, 64 
Li Ed. 404—Mount Tivy Winery v. 
Lewis, D.C.Cal., 42 P Supp 636, af¬ 
firmed, C.C.A., 134 P.2d 120. 

■30. U.S.-—Bates Mfg. Co. v. U. S., 
Mass., 58 S.Ct 694, 303 U.S. 567, 82 
LEd. 1020. 

.31. U.S.—Stutz Motor Car Co. of 
America v. 'U. S., C.C.A.Ind., 80 F. 
2d 623—Hartwell Mills v. Rose, 

C. C.A.Ga., '61 P.2d 441. 

-32. U.S.—Stutz Motor Car Co. of 
America v. U. 'S., C.C.A.Ind., 80 F. 
2d 623. 

33. U.S.—Hammond-Knowlton v. U. 
S., C.C.A.Conn., 121 F.2d 192, cer¬ 
tiorari denied 63 S.Ct 410, 314 U. 
S. 694, 86 L.Ed. 555. 

•34. U.S.—Third Nat. Bank & Trust 
Co. of Spring-field, Mass. v. White, 

D. C.Mass., 58 F.2d 411. 

-35. U.S.—Harkins v, Williard, N.C., 
146 F. 703, 77 C.C.A. 129, 

Persons whOBe rig'lits were donhly 
derivative were not entitled to sue 
•for recovery of revenue taxes paid 
by others.—Devan v. U. S., D.C.N.J., 
50 F.Supp. 992. 

Bonus 

Taxpayer who received from cor¬ 
poration as “salary and bonus” mon¬ 
ey with which to p?iy income tax for 
preceding- year, was a “taxpayer” 
within statute providing that amount 
•of overpayment shall be refunded 
•to “taxpayer” and was proper party 


to claim and receive return of over¬ 
payment.—Cunningham v. U. S., Ct. 
CL, 26 F.Supp. 470. 

36. U.S.—Stahmann v. Vidal, N.M., 
59 S.Ct. 41, 305 U.S. 61, 83 L.Ed. 
41. 

Duress 

A person who pays taxes under 
duress is not a volunteer.—Stah¬ 
mann V. Vidal, supra. 

37. U.S.—^Karno-Smith Co. v. Ma¬ 
loney, C.C.A.N.J., 112 P.2d 690. 

38. U.S.—U. S. V. Sterling, C.C.A. 
Md., 106 P.2d 178. 

Volunteer 

One who pays taxes to protect his 
own property will not be regarded 
as a volunteer and may sue for re¬ 
fund, irrespective of whether he is 
in a technical sense the “taxpayer” 
involved.—Lucas v. Kentucky Distil¬ 
leries & Warehouse Co., C.C.A.Ky., 
70 F.2d 883—Smart v. U. S., D.C.Mo., 
21 F.2d 188. 

39. U.S.—Phillips V. C. 1. R., 51 S. 
Ct. 608, 283 U.S. 589, 75 L.Ed. 1289. 

40. U.S.—Phillips V. C. I. R., su¬ 
pra. 

41. U.S.—Pickering v. Alyea-Nich- 
ols Co., C.C.A.I11., 21 P.2d 50,1, cer¬ 
tiorari denied Alyea-Nichols Co. v. 
Pickering, 48 S.Ct. 208, 276 U.S. 
617, 72 L.Ed. 733. 

Payment for association 
Attorney in fact for automobile 
indemnity association, who paid tax¬ 
es on demand of commissioner may 
maintain suit to recover refund.— 
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Pickering v. Alyea-Nichols Co., su¬ 
pra. 

42. U.S.—Benfield v. U. S., Ct.CL, 27 
F.Supp. 56. 

Claim by trustees 
Where claims for the refund of 
taxes have been filed by the trustees 
under a will, the executors under the 
will cannot maintain an action for 
their recovery.—Kahn v. U. S., 55 
Ct.CL 271, affirmed 42 S.Ct. 85, 257 
U.S. 244, 63 L.Ed. 215. 

43. U.S.—Munroe v. U. S., D.C.Neb , 
10 P.2d 230, error dismissed 47 S. 
Ct. 337, 273 U.S. 775, 71 L.Ed. 886. 

Remainderman 

Where a tax on the income of a 
trust was improperly paid by the 
trustees instead of the beneficiary of 
the trust, thereby reducing the 
amount passing to a remainderman, 
the amount is recoverable by the 
remainderman on a claim duly filed, 
although the time for assessing a 
tax against the beneficiary has ex¬ 
pired.—Sewell V. U. S., Ct.CL, 19 P. 
Supp. 657. 

Right to sue denied 

(1) A claim for a refund filed by 
a trustee was held not to constitute 
the requisite basis for a suit for the 
recovery of a legacy tax by plaintiff 
in her own right.—Rand v. U. S., Ct. 
CL, 52 Ct.CL 72, 285, affirmed 39 S. 
Ct. 359, 249 U.S. 603, 63 L.Ed. 731. 

(2) Where state inheritance tax 
was paid by executors from corpus 
of testator’s estate and neither life 
tenants nor the estate claimed de- 
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as a partner,spoiise,^^ trustee,and a tax¬ 
payer’s surety,'^Other particular persons have 
been denied the right to sue for refund or recov¬ 
ery of taxes, such as the members of a club,^^ mu¬ 
nicipalities;^^ judgment creditors of taxpayers 
and withholding agents,unless they can show ei¬ 
ther that they have borne the burden of the tax or 
that they have been expressly authorized to sue in 
behalf of the primary taxpayer.52 

Corporations and stockholders. It has been held 
that a suit for tax refund or recovery may be 
brought by a dissolved corporation,or by a suc¬ 
cessor corporation into which other corporations 
have been merged on the basis of the new corpora¬ 
tion acquiring all assets and assuming all liabilities 


of the old.^^ On the other hand, a successor corpo¬ 
ration cannot sue and recover income tax items paid 
by its predecessor corporation where the successor 
corporation has already received due allowance for 
such items in the computation of its income,^^ 
there is authority to the effect that the fact that 
consolidated returns have been filed by a parent 
corporation and its subsidiaries does not render im¬ 
material an apparent incapacity of the parent cor¬ 
poration to maintain the action because it has gone 
out of existence.^® A parent corporation may not 
sue and recover alleged wrongfully collected in¬ 
come taxes where it did not suffer the burden there¬ 
of,®*^ and, except with respect to its proportionate 
share, a corporation acting as the medium through 


ductions in tax returns, life tenant 
seeking to recover part of income 
tax paid was not entitled to recover 
on the ground that at time petition 
for refund was filed limitations had 
run so as to bar the estate’s claim 
to deduction for taxes which it had 
paid.—Hostetter v. U. S., C.C.A.Pa.. 
113 P.2d 64, certiorari denied 61 S. 
Ct. 443, 312 U.S. 679, 85 L.Ed. 1118. 

(3) Other cases.—Krausz v. U. S., 
CtCl., 14 F.Supp. 291, motion over¬ 
ruled 15 F.Supp. 351. 

44. XJ.S.—Haiku Sugar Co. v. John¬ 
stone, Hawaii, 249 F. 103, 161 C. 

C.A. 155. 

45. U.S.—Parsons v. Anglim, C.C.A. 

Cal., 143 F.2d 534, 154 A.L.R. 153. 

Itiglit to sue drnied 

(1) Where bureau determined that 
income which was reported by wife 
on her tax return as her portion of 
partnership income belonged to hus¬ 
band and, therefore, assessed addi¬ 
tional income tax against husband, 
the husband, who failed to establish 
existence of partnership, could not 
recover the additional income tax.— 
Penziner v. U. S., D.C.Cal., 54 P. 
Supp. 842. 

(2) Where state statute declared 
wife’s interest in community prop¬ 
erty to be a present existing and 
equal right with that of her hus¬ 
band, the husband, who filed joint 
returns, could not recover back dif¬ 
ference between amounts paid and 
amounts computed to be their tax 
liability on basis of separate income 
of husband and wife, in absence of 
attempt by the taxpayers and their 
wives to file separate returns, not¬ 
withstanding conversations with 
deputy collector wherein collector 
indicated that policy of office was 
not to receive separate returns.— 
Binder v. Welch, C.C.A.Cal., a07 P. 
2d 812. 

46. U.S.—U. S. V. Arnold, C.aA.Pa.. 

89 P.2d 246—^Rosenfeld v. Scott, 
B.C.CaL, 232 P. 609, reversed on 


other grounds 245 P. 646, 158 C. 
C.A. 74. 

Trustee held not entitled to sue 

(1) Trustees were not entitled to 
recover as overpayment tax paid on 
trust income distributed to benefici¬ 
ary where beneficiary paid no tax 
on such income, and refund, if ob¬ 
tained, would inure to beneficiary. 
—First Nat. Bank v. U. S., D.C.Ala., 
12 F.Supp. 301. 

(2) Where stamp tax on renewal 
of trust certificates, whereby desig¬ 
nated trustee purchased desired rail¬ 
road equipment out of proceeds re¬ 
ceived from trust certificates and 
leased equipment to railroad, was 
assessed against trustee, but tax was 
actually paid by receivers of railroad 
which leased the equipment supply¬ 
ing trustee with funds for that pur¬ 
pose, trustee was without standing 
to maintain action for a refund.— 
Pennsylvania Co. for Insurances on 
Lives and Granting Annuities v. 
Rothensies, C.C.A.Pa., 146 P.2d 148. 

47. U.S.—Shwarz v. U. S,, 35 Ct. 
Cl. 303. 

48. U.S.—Bunker Hill Country Club 
V. U. S., Ct.Cl., 10 F.Supp. 159, 
certiorari denied 56 S.Ct. 94, 296 
U.S. 583, 80 L.Ed. 412. 

Tax imposed on members 

(1) A club collecting tax imposed 
on members has been held not en¬ 
titled to maintain action for its re¬ 
covery.—Shannopin Country Club v. 
Heiner, D.C.Pa., 2 F.2d 393—Bunker 
Hill Country Club v. U. S., Ct.Cl., 
10 F.Supp. 159, certiorari denied 56 
S.Ct. 94, 296 U.S. 583, 80 L.Ed. 412. 

(2) However, it has also been held 
that a club may sue for refund or 
recovery of taxes paid by it, as 
agent of a member, on club initia¬ 
tion fees or dues.—^Masonic Country 
Club of Western Michigan v. Hol¬ 
den, D.C.Mich., 12 F.2d 95.1, reversed 
on other grounds, C.C.A., 18 F.2d 
553. 

49. U.S.—City of Galveston, Tex, i 
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[ V. TJ. S., Ct.Cl., 10 F.Supp. 810, 

j motion denied 17 F.Supp. 145, cer¬ 

tiorari denied City of Galveston v. 
U. S., 56 S.Ct. 589, 297 U.S. 712, 
80 L.Ed. 998. 

50. U.S.—Ungar v. Higgins, D.C.N. 
Y., 27 F.Supp. 904. 

51. U.S.—Bank of America, Nat. 
Trust & Savings Ass’n v. Anglim, 
C.C.A.Cal., 138 P.2d 7—Twentieth 
Century Sporting Club v. U. S., 
Ct.Cl., 34 F.Supp. 1021. 

Not “real party in interest” 

U.S.—Sharp & Dohme v. U. S., C.C.A. 
Pa., 144 F.2d 456—Pauker v. U. 
S., D.C.N.T., 23 F.Supp. 821. 

52. U.S.—Sharp & Dohme v. U. S., 
C.C.A.Pa., 144 F.2d 456. 

53. U.S.—Davton Engineering Lab¬ 
oratories Co. V. U. S., D.C.Ohio, 
3 F.Supp. 351. 

54. U.S.—Consolidated Paper Co. v. 
U. S.. Ct.Cl.. 59 F.2d 281, motion 
denied 1 F.Supp. 858, certiorari 
denied 53 S.Ct. 606. 288 U.S. 615, 
77 L Ed. 988—Monarch Mills v. 
Jones. D.C.S.C., 56 F.2d 180, af¬ 
firmed, C.C.A., 59 F.2d 502. 

Merger not shown 

U.S.—Keith v. Woodworth, C.C.A. 
Mich., 115 F.2d 897—Swedish Iron 
& Steel Corporation v. Edwards, D. 
C.N.Y., 1 F.Supp. 335, affirmed, C. 
C.A., 69 F.2d 1018. 

55. U.S.—Citizens Nat. Trust & 
Savings Bank of Los Angeles v. 
Welch, C.C.A.Cal., 119 F.2d 717. 

56. U.S.—U. S. V. Donaldson Realty 
Co., C.C.A.Minn., 106 F2d 509. 

57. U.S.—Meyersdale Fuel Co. v. U. 
S., Ct.Cl.. 44 F.2d 437, certiorari 
denied 51 S.Ct. 653, 283 U.S. 860, 
75 L.Ed. 1465—Trenton Oil Co. v. 
U. S., D.C.Mich., 41 F.Supp. 887, 
affirmed, C.C.A., 122 F.2d 1023— 
Mahoning Inv. Co. v. U. S., CtCL, 
3 F.Supp. 622, certiorari denied 54 
S.Ct. 526. 291 U.S. 675, 78 L.Ed. 
1064, and Rochester & Pittsburgh 
Coal & Iron Co. v. U. S.. 54 S.Ct. 
627, 291 U.S. 676, 78 L.Ed. 1064. 
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-w'liicli affiliated corporations pay their income tax 
is not to be regarded as the ‘‘taxpayer” entitled to 
stie.^^ A corporation for which a receiver has been 
appointed has been denied the right to sue for re¬ 
covery of taxes paid before his appointment.^^ 

A corporate stockholder who has paid taxes of 
the corporation illegally exacted, and who did so 
without being a mere volunteer, is ordinarily re¬ 
garded as a “taxpayer” entitled to sue for their re¬ 
covery.^® A stockholder who has not paid the tax¬ 
es is, however, usually denied the right to sue for a 
refund of taxes of a corporation.®^ A stockholder 
lias been held not entitled to maintain a suit for re¬ 
covery of income taxes paid by him as an individu¬ 
al stockholder of an alleged personal service cor¬ 
poration, later determined not to be such, where it 
appears that the corporation never paid any tax.®^ 
In the case of stamp taxes, a purchaser of stock 
who has the certificates transferred direct from the 
seller to the purchaser's nominee, a person without 
beneficial interest, does not incur liability for a 
stamp tax as transferor and therefor lacks stand¬ 
ing to sue for recovery of a tax which was paid 
-under protest.®® A corporation’s lack of authority 
to sue for refund of excise taxes on dividends paid 
to stockholders cannot be cured by acquisition of 
the consent of the stockholders to sue on their be- 
bal f, where such consent is secured after expiration 
of the period limited by statute.®^ 


I 892. -Burden of Tax 

Under some statutes, a person seeking a recovery of 
taxes paid must show that he has not shifted the burden 
of the tax to others. 

Under a statute making plaintiff’s right to sue 
the government for refund of a tax dependent on 
a showing that he has not collected the amount of 
the tax from his vendee or that he has repaid the 
amount of the tax to the ultimate purchaser, in 
order to be entitled to recover plaintiff must bring 
himself within the literal requirements of the stat¬ 
ute,®® and it is the duty of plaintiff to show not only 
that the taxing authorities secured the taxes by 
some illegal means, but that plaintiff has a right to 
them,®® and that plaintiff is in equity and good con¬ 
science entitled to recover the tax.®"^ Thus, under 
statutes so providing, plaintiff may not recover 
wrongfully collected excise taxes where it appears 
that he has shifted the burden of the tax to “Oth¬ 
ers,®® such as to his customers,®® or to the general 
public."^® On the other hand, if the taxpayer fairly 
establishes that he did absorb and pay the tax, he is 
entitled to sue and recover the tax wrongfully col- 
lected.'^i 

Agricultural Adjustment Act, On establishment 
of the invalidity of the Agricultural Adjustment 
Act, congress provided for recovery of taxes paid 
thereunder, and one seeking recovery must bring 
himself within the provisions of such statutes. 


58. U.S.—Meyersdale Fuel Co. v. XJ. 
S., Ct.Cl., 44 F.2d 437, certiorari 
denied 51 S.Ct. 653, 283 U.S. 860, 
75 L.Ed. 1465. 

59. U.S.—National Poods v. U. S.. 
Ct.Cl., 13 F.Supp. 364, certiorari 
denied 57 S.Ct. 8, 299 U.S. 644, 81 
L.Ed. 401. 

iPurchaser of assets 

Corporation for which receiver 
was appointed was not entitled to 
maintain suit for refund of taxes 
paid before receiver was appointed, 
where, in appraising receivership as¬ 
sets, claims against United States 
for taxes illegally collected were 
listed as doubtful, and purchaser of 
assets prosecuted no claim against 
government.—^National Poods v. U. 
S., supra. 

60. U.S.—White v. Hopkins, C.C.A. 
Tex., 51 P.2d 159. 

m. U.S.—DeVan v. U. S., D.C.N.J., 
60 F.Supp. 992. 

Excise tax 

U.S,—B. P. -Goodrich v. U. S., D.C. 
Cal., 48 F.Supp. 453, affirmed, C. 
C.A., 135 F,2d 456, affirmed 64 S. 
Ct. 471, 321 U.S. 126, 88 L.Ed. 602, 
rehearing denied 64 S.Ct. 614, 321 
U.S. 803, 88 L.Ed. 1089. 

€2, U.S.—Haight v. U. S., C.C.A. 


Wash., 22 F.2d 367—Sherritt v. 
Lederer, D.C.Pa,. 13 F.Supp. 809, 
affirmed. C.C.A., 83 F.2d 960. 

63. U.S.—N'ational Bond & Share 
Corporation v. Hoey, U.C.N.Y., 14 
F.Supp. 787. 

64. U.S.—Sharp & Dohme v. U. S., 

C. C.A.Pa.. 144 F.2d 456. 

65. U.S.—B. F. Goodrich v. U. S., 

D. CCal., 48 F.Supp. 453, affirmed, 
C.C.A., 135 F.2d 456, affirmed 64 
S.Ct. 471, 321 U.S. 126. 88 L.Ed. 
602. rehearing denied 64 S.Ct- 614, 
321 U.S. 803. 88 L.Ed. 1089. 

66. U.S.—Andrew Jergens Co. v. 
Conner, C.C.A.Ohio, 125 P,2d 686. 

Unjust enrichment 

Plaintiff must show that he has 
not been unjustly enriched by com¬ 
mingling the taxes in question with 
the cost price of the articles sold.— 
Andrew Jergens Co. v. Conner, supra, 

67. U.S.—^Andrew Jergens Co. v. 
Conner, supra—Luzier's v. Nee, C. 
C.A.MO., 106 P.2d 130, certiorari 
denied 60 S.Ct. 614, 309 U.S. 660, 
84 L.Ed. 1008. 

68. U.S.—Luzier's v. Nee, supra— 
Wm. Filene's Sons Co. v. White, 
B.C.Mass., 30 F.Supp. 414—Einson- 
Preeman Co. v. Corwin, D.C.N.Y., 
29 F.Supp. 98, reversed on other 
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grounds, C.C.A., 112 F.2d 683, cer¬ 
tiorari denied 61 S.Ct. 75, 311 U. 
S. 693. 85 L.Ed. 449—Bourjois, Inc., 
V. McGowan, D.C.N.Y., 12 F.Supp. 
787, affirmed, C.C.A., 85 F.2d 510, 
certiorari denied 57 S.Ct. 753, 300 
U.S. 682, 81 L.Ed, 885. 

Statute win not he so narrowly 
construed as to render its provi¬ 
sions inapplicable where the tax im¬ 
posed is an indistinguishable part 
of the composite price at which the 
manufactured article is sold.—^An¬ 
drew Jergens Co. v. Conner, C.O.A 
Ohio, 125 F.2d 686. 

69. U.S,—^American Chain Co. v. 
Hartford-Connecticut Trust Co., C. 

C. A. Conn., 86 P.2d 105—Jefferson 
Electric Mfg. Co. v. U. S., Ct.Cl., 
10 F.Supp. 950. 

70. U.S.—^Wm. Filene’s Sons Co. v. 
White, D.C.Mass., 30 F.Supp. 414. 

71- U.S.—P. W. Fitch Co. v. U. S., 

D. C.Iowa, 62 F.Supp. 292, reversed 

on other grounds, C.C.A., 141 F.2d 
380, affirmed 66 S.Ct. 409. 323 U.S. 
682, 89 L.Ed. 472—Mentholatum 

Co. V. Hotter, D.C.Kan., 40 F.Supp. 
639—Con-Rod Exchange v. Hen- 
ricksen, D.C.Wash., 28 F.Supp. 924. 

72. U.S.—Sailer v. U. S.. D.C.Pa., 33 

F.Supp. 748, affirmed, C.C.A., Sailer 
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A taxpayer is entitled to maintain a suit for a re¬ 
fund where he duly shows that he has suffered the 
burden of the tax,*^^ and the courts ordinarily re¬ 
strict the right to sue to taxpayers who have home 
the economic burden of the tax.'^^ A taxpayer who 
has shifted the burden,or who failed to show that 
he has not shifted the burdenj^ of the tax to oth¬ 
ers will be denied the right to sue and recover taxes 
paid, except where from the nature of the case such 
proof is inherently impossibleIn this connection 


it has been held that the taxpayer must show not 
only that he did not pass the tax on as a tax, but 
also that he did not recoup the amount of the tax 
by adding it to the price of goods sold or in any 
other W 2 .yj^ 

The provisions forbidding recovery where the 
taxpayer has shifted the burden do not apply to 
recovery sought under a different statute,and it 
has also been held that these provisions of the Ag¬ 
ricultural Adjustment Act should be construed as 


V. C. I. B., 122 F.2d 430 — Standard | 

Rice Co. V. Scofield, D.C.Tex., 27 i 

P.Supp. S54—Atlantic Macaroni Co. 

V. Corwin, D.C.N.T., 14 P.Supp. 432. 
Customer 'baarliig* Taardea 

(1) The person to whom the tax¬ 
payer has shifted the burden is not 
within the contemplation of the stat¬ 
ute and is not allo-wed to sue and 
recover the tax as a ‘‘taxpayer.*’— 
Upchurch Packing Co. v. U. S., C.C.A. 
Ga., 151 F.2d 9S3, certiorari denied 
66 S.Ct. 960—Oswald Jaeger Baking 
Co. V. C. I. R.. CCA.. lOS F.2d 375, 
certiorari denied 60 S.Ct. 723, 309 U. 
S. 683, 84 LEd. 1027—Priscilla Bak¬ 
ing Co. V. Welch. D.C.Mass., 25 F. 
Supp. 550, affirmed, C.C.A., 103 F.2d 
S9S, 

(2) The scheme of taxation under 
such statutes does not contemplate a 
“vendee's tax," and so a subsequent 
vendee bearing the tax burden may 
not recover under such statutory 
provisions, although he may be per¬ 
mitted recovery under different pro¬ 
visions relating to vendees.—Sailer 
V. U. S., D.C.Pa., 33 P.Supp. 748, af¬ 
firmed, C.C.A., Sailer v. C. I. B., 122 
F.2d 430. 

(3) The appropriate remedy of a 
vendee not a processor is by peti¬ 
tion to the Processing Tax Board 
of Review and not by suit against 
the United States in the district 
court.—Sailer v. C. I. B., C.C.A.Pa., 
122 P.2d 430. 

(4) There is, however, authority 
holding that a corporate vendee, pay¬ 
ing processing taxes to its vendors, 
who collected taxes as government’s 
agent under such statute, was “tax¬ 
payer/’ entitled to recover amount 
of such taxes.—M. Snower & Co. v. 
U. S., D.C.I1L. 50 P.Supp. 197, re¬ 
versed on other grounds, C.C.A., 140 
F.2d 367. 

Parties engaged in joint venture 

Where agreement between manu¬ 
facturing subsidiary and selling sub¬ 
sidiary provided for the delivery of 
raw materials by selling subsidiary 
to manufacturing subsidiary for 
processing, the selling subsidiary to 
retain title and to sell entire output 
of the manufacturing subsidiary and 
the profits and losses to be divided, 
a “joint adventure" resulted, and, 


selling subsidiary was not a “cus¬ 
tomer for a charge or fee" within 
statute and the manufacturer did not 
“process" goods for the selling sub¬ 
sidiary, so as to permit recovery in 
the federal court of processing taxes 
paid-—Aiken Mills v. U. S., C.C.A. 
S.C., 144 F.2d 23. 

73. U.S.—Williams v. U. S., 48 F. 
Supp. 647, 99 Ct.Cl. 203, certiorari 
denied 64 S.Ct. 55, 320 U.S. 750, 
88 L.Ed. 446—^Ramsay Bros. Stores 
Co. V. 0. S., D.C.ICan., 40 F.Supp. 
499. 

Failure to increase price of products 
U.S.—Bethlehem Baking Co. v. U. S., 
D.C.Pa., 40 F.Supp. 936, affirmed, 
G.C.A., 129 P.2d 490. 

74. U.S.—Cudahy Packing Co. v. IT. 

S., C.C.A.I11., 126 F.2d 429—New 
Consumers Bread Co. v. C. I. R., C. 
O.A., 115 P.2d 162, 131 A.L.R. 1329 
—^Arkwright Corp. v. U. S., D.C. 
Mass., 53 P.Supp. 359—^Williams v. 
U. S., 48 F.Supp. 647. 99 Ct Cl. 203, 
certiorari denied 64 S.Ct. 55, 320 
U.S. 750. 88 L.Ed. 446—Wilkes 

Barre Lace Mfg. Co. v. Mundy, D, 
C.Pa., 13 P.Supp. 870. 

Wholly owned subsidiary denied 
right to sue 

U-S.—Arkwright Corp. v. XT. S., D.C. 

Mass., 53 F.Supp. 359. 

Purchaser of all assets of taxpayer 
The purchase by packing company 
of all of the assets of slaughtering 
company which had paid processing 
taxes on slaughtering of hog.s for 
packing company did not create in 
packing company right to recover 
refunds, notwithstanding one per¬ 
son owned all the stock in both cor¬ 
porations.—Upchurch Packing Co. v. 
U. S., D.C.Ga., 53 F.Supp. 791, af¬ 
firmed, C.C.A., 151 F.2d 983, certio¬ 
rari denied 66 S.Ct. 960. 

75. U.S.—^Anniston Mfg. Co. v. Da¬ 
vis, Ala., 57 S.Ct 816, 301 U.S. 337, 
8il L.Ed. 1143, rehearing denied 
Anniston Mfg. Co. v. Davis, 58 S. 
Ct. 3, 302 U.S. 772, 82 L Ed. 599— 
U. S. V. H. T. Poindexter & Song 
Merchandise Co., C.C.A.Mo., 128 F. 
2d 992, certiorari denied 63 S.Ct. 
169, 317 U.S. 677. 87 L.Ed. 543. 
rehearing denied 63 S.Ct 265, 317 
U.S. 710. 87 L.Ed. 566—C. B. Cones 
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& Son Mfr- Co. V. XT. S., C.C.A.Ina., 

123 F.2d 530—Putnam Knitting Co. 
V. U. S., 58 F.Supp. 357, 102 CtCl. 
g05—^Upchurch Packing Co. v. U. 
S., D.C.Ga., 53 F.Supp. 791, af¬ 
firmed, C.CA.. 151 F.2d 983. cer¬ 
tiorari denied 66 S.Ct 960. 

The test as to whether or not the 
tax burden has been shifted lies in 
the economic difference between 
what a seller would have realized' 
if there had been no tax and what 
he did realize after becoming liable 
for the tax, and not in -what was 
said or meant by the parties in cor¬ 
respondence concerning the price as 
including or not including the tax.— 
Arkwright Mills v. U. S., D.C.S.C., 49 
P.Supp. 970, affirmed, C.C.A., U. S. v. 
Arkwright, 139 F.2d 454. 

76. U.S.—Pinck Cigar Co. v, C. I. 

R. , CC.A., 134 P.2d 261, certiorari 
denied 64 S.Ct 35. 320 US. 736, 88. 
L.Ed, 444—Cudahy Packing Co. v. 
U. S., D.C.Ill., 56 P.Supp. 753, af¬ 
firmed, C.C.A., 152 P.2d 831—Ark¬ 
wright Corp. V. U. S., D.C.Mass., 
53 P.Supp. 359—Vennell v. U. S., 
D.C.Pa., 36 F.Supp. 646, petition- 
to amend findings of fact granted 
38 F.Supp. 381, affirmed, C.C.A., 
122 P.2d 936. 

Unjust enricliment of government 
Where the taxpayer fails to show 
that he has not passed on the tax. 
burden to another, the court will not 
heed his argument that to deny re¬ 
covery of the tax would unjustly 
enrich the government.—^Arkwright 
Corp. V. U. S., D.C.Mass., 53 P.Siipp. 
359. 

77. U.S,—U. S. V. Cheek, C.C.A., 
Tenn., 126 F.2d 1. 

7a U.S.—C. M. McClung & Co. v.. 
U. S., CtCl., 35 P.Supp. 464. 

79. U.S.—Wilson & Co. v. U. S., Ct 

CL, 30 F.Supp. 672, and affirmed’ 
61 S.Ct 120, 311 U.S. 104, 85 L.Ed. 
71—Wilson & Co. of Kansas v. U. 

S. , CtCL, 30 P.Supp. 672, affirmed 
61 S.Ct 120, 311 U.S. 104, 85 L.Ed. 
71—T. M. Sinclair & Co. v. U. S., 
CtCl., 30 F.Supp. 672, affirmed 61 
S.Ct 120, 311 U.S. 104, 85 L.Ed. 71 
—^Woner v. Lewis, D.C.Cal., 13 P.. 
Supp. 45, appeal dismissed, C.CA.,. 
80 F.2d 1023. 
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applicable only to suits against the United States 
and as not limiting the right to sue the collector of 
internal revenue.^^ 

§ 893. Persons Liable 

In the absence of a statute providing otherwise, a 
<jo!lector of interna! revenue may be held personally 
liable for taxes wrongfully collected by him. Under some 
statutes the United States may be held directly responsi¬ 
ble In an action to recover taxes paid. 

In the absence of a statute to the contrary, 
a taxpayer has a right at common law to sue the 
collector of internal revenue to recover taxes 
wrongfully collected by him,S2 ^ind this liability is 
given recognition by some statutes.^^ The liability 
is a personal one against the collector as an indi¬ 


vidual,^^ rather than as an official, and it is not 
a liability against the United States.^^ According¬ 
ly, no liability attaches to the collector's successor 
in office,®*^ and a former collector may not be held 
liable for taxes paid to his successor in office.^^ 
It has been held that the personal liability of a col¬ 
lector survives his loss of office and that if still liv¬ 
ing he may be sued even after he has gone out of 
office.^^ If taxes are paid under compulsion and 
with protest sufficient to notify the collector that 
he will be sued to recover the payment, he will in¬ 
cur a personal liability, whether or not he has paid 
the money into the treasury.^^ On the other hand, 
suits to recover alleged overpayments may not be 
maintained against the collector without some foun- 


ao. U.S.—BYye & Co. v. Vierhus, D. 

C. Wash., 12 F.Supp. 597. 

SI. U.S.—Royal Worcester Corset 
Co. V. White, D.C.Mass., 3S F.Supp. 
70—Priscilla Baking* Co. v. Welch, 

D. C.Mass., 25 F.Supp. 550, affirmed, 
C.C.A., 103 F.2d 898. 

82, U.S.—Howard v. U. S., C.C.A. 
La., 125 F.2d 986—Routzahn v. Wil¬ 
lard Storage Battery Co., C.C.A. 
Ohio, 65 F.2d 89, reversed on other 
grounds 54 S.Ct 443, 291 U.S. 386, 
78 L.Ed. 859—Wilkes Barre Lace 
Mfg. Co. V. Mundy, D.C.Pa., 18 F. 
Supp. 65. 

Liability of collector for trespass 
see supra § 564. 

Individual wrongdoing 

Such an action proceeds on the 
theory of individual wrongdoing by 
the collector of internal revenue, and 
the separate entity of the collector 
is recognized.—U. S. v. Morrisdale 
Coal Co., D.C.Pa., 46 F.Supp. 356, af¬ 
firmed, C.C.A., 135 F.2d 921, certio¬ 
rari denied Morrisdale Coal Co. v. U. 
S., 64 S.Ct. 64. 320 U.S. 756, 88 L.Ed. 
451. 

Legal inference of liability 
In absence of showing entitling 
taxpayer to equitable relief from en¬ 
forcement and collection of a tax, 
taxpayer is relegated to his remedy 
at law for recovery of tax, and, if 
taxing statute makes no provision 
for recovery from governmental 
body direct, right of recovery from 
official who collected it will be in¬ 
ferred.—Rieder v. Rogan, D.C.Cal., 
12 F.Supp. 307. 

Liability not dependent on statute 
U.S.—^White V. Hopkins, C.C.A.Tex., 
51 F.2d 159. 

Unjust enrichment 

The liability of a collector of in¬ 
ternal revenue to a suit for refund 
or recovery of taxes illegally col¬ 
lected Is predicated on the doctrine 
of unjust enrichment.—Sirian Lamp 
Co. V. Manning, C.C.A.H.J., 123 F.2d 
776, 138 A.L.R. 1423. 

83. U.S.—City of Philadelphia v. 


Diehl, Pa., 5 Wall. 720, 18 L.Ed. 
614—Sirian Lamp Co. v. Manning, 
C.C.A.ISr.J., 123 F.2d 776, 138 A.L.R. 
1423—White v. Hopkins, C.C.A. 
Tex., 51 F.2d 159—Mount Tivy 
Winery v. Lewis, D.C.Cal., 42 F. 
Supp. 636, affirmed, C C.A., 134 F. 
2d 120—Detroit Hotel Co. v. 
Brady, D.C.Mich., 275 F. 995. 
D.C.—Mellon v. Mertz. 82 F.2d 872, 
65 App.D.C. 266, certiorari denied 
Mertz V. Mellon, 57 S.Ct. 1.1, 299 
U.S. 548, 81 L.Ed. 403. 

Liability not enlarged by statute 

(1) Generally.—Hunnewell v. Gill, 
D.C.Mass., 257 F. 857. 

(2) Statute providing that action 
against collector of internal revenue 
shall be treated as if United States 
had been a party in applying res 
judicata doctrine in all actions in¬ 
stituted after June 15, 1942, does 
not enlarge the liability of, or alter 
the nature of action for recovery 
of illegally collected taxes against, 
a collector.—Branch v. Birmingham, 
D.C.Iowa, 49 F.Supp. 229. 

84. U.S.—Sirian Lamp Co. v. Man¬ 
ning, C.C.A.N.J., 123 F.2d 776, 138 
A.L.R. 1423—Toledo Edison Co. v. 
McMaken, C.C.A.Ohio, 103 F.2d 72, 
certiorari denied Toledo Railways 
& Light Co. V. McMaken, 60 S.Ct 
82, 308 U.S. 569, 84 L.Ed. 477— 
Davidson v. Rafferty, D.C.N.Y., 34 
F.2d 700, affirmed, C.C.A., 39 P.2d 
1022—Penn Smokeless Coal Co. v. 
Lewellyn, D.C.Pa., 26 F.2d 743. 

85. U.S.—Tait v. Western Maryland 
R. Co., Md., 53 S.Ct 706, 289 U.S. 
620, 77 L.Ed. 1405—Royal Worces¬ 
ter Corset Co. v. White, D.C.Mass., 
40 F.Supp. 267. 

86. U.S.—Graham v. Goodcell, Cal., 

51 S.Ct 186, 282 U.S. 409, 75 L.Ed. 
415—Oak Worsted Mills v. U. S., 
CtCl., 6:1 S.Ct 186, 282 U.S. 409, 
75 L.Ed. 415—Taft Woolen Co. v. 
U. S., CtCL, 61 S.Ct 186, 282 U.S. 
409, 75 L.Ed. 415—Second Nat. 

Bank of Saginaw, Mich., v. U. S., 
CtCl., 61 S.Ct 186, 282 U.S. 409, 
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75 L.Ed. 415—Boston Pressed Metal 
Co. V. U. S., CtCl., 61 S.Ct 186, 
282 U.S. 409, 75 L.Ed. 415—Wright 
& Taylor v. Lucas, Ky., 51 S.Ct 
186, 282 U.S. 409, 75 L.Ed. 415— 
Eastern Equities Corporation v. 

U. S., Mass., 51 S.Ct 186, 282 U.S. 
409, 75 L.Ed. 415—Daniel Reeves, 
Inc., V. Anderson, N.Y., 51 S.Ct. 
186, 282 U.S. 409, 75 L.Ed. 415. 

Certificate of probable cause as ren¬ 
dering United States liable for pay¬ 
ment see infra § 894. 

87. U S.—Gans S. S. Line v. Bowers, 

C. C.A.N.Y., 82 P.2d 181, certiorari 
denied 56 S.Ct 940, 298 U.S. 676, 
80 L.Ed. 1397—Routzahn v. Reeves 
Bros. Co., C.C.A.Ohio, 59 P.2d 915, 
certiorari denied Reeves Bros. Co. 

V. Routzahn, 53 S.Ct 97, 287 U.S. 
650, 77 L.Ed. 562—Brauch v. Bir¬ 
mingham, D C.Iowa, 49 F.Supp. 229 
—Detroit Hotel Co. v. Brady, D.C. 
Mich., 275 F. 995—Philadelphia, H, 
& P. H. Co. V. Lederer, Pa., 242 F. 
492, 155 C.C.A. 268. 

33 C.J. p 362 note 9 [m]. 

Separate action 

An internal revenue collector and 
his successor act separately in col¬ 
lecting revenue, and one paying a 
tax, if entitled to recover it, must 
recover it only from the collector 
to whom it was paid, the action be¬ 
ing personal against the collector.— 
Coffey V. Exchange Bank of Lennox, 
C.C.A.S.D., 296 F. 807, followed in 
Coffey V. Exchange Bank of Lennox, 
269 P. 811. 

88. U.S.—^National Commercial Title 
& Mortgage Guaranty Co. v. Duffy, 

D. C.N.J., 42 F.Supp. 844, reversed 
on other grounds 132 P.2d 86, 146 
A.L.R. 448—Amoskeag Trust Co. v. 
Field, D.C.N.H., 10 F.Supp. 635. 

89. U.S.—Warner v. Walsh, D.C. 
Conn., 27 P.2d 962—^Warner v. 
Walsh, D.C.Conn., 24 F.2d 449. 

90. U.S.—^White v. Hopkins, C.C.A. 
Tex., SI F.2d 169. 
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dation of personal liability.®! A collector wholly 
without fault cannot be held personally liable to re¬ 
imburse taxpayers,®^ and may not be held person¬ 
ally responsible where the taxpayer makes an er¬ 
roneous but voluntary pa>Tiient or overpayment of 
taxes.® ^ 

The nature and extent of the taxpayer's right of 
action against the collector have been held to be 
unaffected by statutes continuing the right of the 
taxpayer to maintain suit against the collector, not¬ 
withstanding his payment over to the treasury of 
his collections,®^ and enactments indemnifying the 
collector and protecting him against execution, 
where a certificate of probable cause is granted.®^ 
While such statutes have for most practical pur¬ 
poses reduced the personal liability of the collector 
to a fiction,®® the course of the legislation clearly 
indicates that it is a fiction intended to be acted on 
to the extent that the right to maintain the suit and 
its incidents are to be left undisturbed,®'^ In this 


connection it has been said that no statute has en¬ 
larged the collector’s common-law liability.®® 

Necessity of collection by defendant^ credits, and 
refunds. It is essential to liability of a collector, 
sued for wrongfully collecting taxes, that he should 
in fact have made the collection complained 01 ®®“ 
He does not become liable to suit where his only 
connection with the collection is a mere bookkeep¬ 
ing entry,1 as where he merely makes a credit un¬ 
der direction of the commissioner of internal reve¬ 
nue,® as part of the administrative routine.® Where 
the taxpayer’s claim is based on allowance of a re¬ 
fund, the collector may not be held personally lia¬ 
ble,^ because the collector may neither allow a re¬ 
fund nor draw money from the treasury to pay it.® 

Liability of United States. Where the circum¬ 
stances of the case bring it within the conditions 
set forth in the statutes, a taxpayer may hold the 
United States directly liable for refund of taxes,® 


&1. U.S.—John B. Semple & Co. v. 
Lewellyn, D.C.Pa.. 1 F.2d 745. 
Action to recover interest on tax¬ 
es illegally exacted was maintain¬ 
able against the United States only, 
not against former internal revenue 
collector.—French Clay Blending Co. 
V. Lewellyn, D.C.Pa., 26 F.2d 744. 

B2. U.S.—Alameda Inv. Co. v. Mc¬ 
Laughlin, D.C.Cal.. 28 F.2d 81, af¬ 
firmed, CC.A., 33 P.2d 120—Penn 
Smokeless Coal Co. v. Lewellyn, 
D.C.Pa.. 26 F.2d 743—Arkwright 
Mills V, U. S., D.C.S.C., 49 F.Supp. 
970, affirmed, C.C.A., U. S. v. Ark¬ 
wright, 139 F.2d 454—Standard 
Rice Co. V. Scofield, D.C.Tex., 27 
F.Supp. 854. 

Action of commissioner 

If in fact the overpayment results 
from the action of the commissioner, 
the cause of action is against the 
government, rather than the col¬ 
lector.—Hammond-Knowlton v. Hart¬ 
ford Connecticut Trust Co. of Hart¬ 
ford, C.C.A.Conn., 89 F.2d 175, cer¬ 
tiorari denied 58 S.Ct. 27, 302 U.S. 
707, 82 L.Ed. 546. 

93. U.S.—Snyder v. Routzahn, D.C. 
Ohio, 55 F.2d 396—White v. Hop¬ 
kins, C.C.A.Tex.. 51 F.2d 159— 
Whittell V. McLaughlin, D.C.Cal., 
29 F.2d 208, affirmed, C.C.A., 31 
F.2d 30—John B. Semple & Co. v. 
Lewellyn, D.C.Pa., 1 P.2d 745. 

94. U.S.—U. S. V. Kales, Mich., 62 
S.Ct. 214, 314 U.S. 186, 86 L.Ed. 
132. 


95. 

U.S.—u. 

s. 

V. Kales, supra. 

96. 

U.S.—u. 

s. 

V. Kales, supra. 

97. 

U.S.—u. 

s. 

V. Kales, supra. 

Liability in fir«t 

o 

1 


Statute providing that, where re¬ 
covery has been had against collec¬ 


tor for taxes illegally collected, and 
there is probable cause for his ac¬ 
tion or he acted under direction of 
another properly authorized officer, 
no execution should issue against 
collector, but amount should be paid 
out of treasury, is to be read with 
statute authorizing bringing of suit 
to recover tax illegally paid, and 
when so read manifests intent to 
make collector liable in the first in¬ 
stance for taxes illegally collected. 
—Danahy Packing Co. v. McGowan, 
D.C.N.Y., 11 F.Supp. 920. 

98. U.S.—Lowe Bros. Co. v. U. S., 
Ohio, 58 S.Ct. 896. 304 U.S. 302, 82 
L.Ed. 1362—Howard v. U. S., C.C. 
A.La., 125 F.2d 986. 

i 99. U.S.—Gans S. S. Line v. Bowers. 
C.C.A.N.Y., 82 F.2d 181, certiorari 
denied 56 S.Ct. 940, 298 U.S. 676, 
80 L,Ed. 1397. 

Means of securing refund 

The fact that suits against the 
collector are commonly merely a 
means of the taxpayer’s securing a 
refund from the United States does 
not obviate the necessity of showing 
as a sine qua non that there was 
collection by the collector,—Lowe 
Bros. Co. V. U. S., Ohio, 58 S.Ct. 896, 
304 U.S. 302, 82 L.Ed. 1362. 

1. U.S.—Gans S. S. Line v. Bowers, 
C.C.A.N.Y., 82 F.2d 181, certiorari 
denied 56 S.Ct. 940, 298 U.S. 676, 
80 L.Ed. 1397. 

2. U.S.—Routzahn v. Reeves Bros. 
Co., C.C.A.Ohio, 59 F.2d 915, cer¬ 
tiorari denied Reeves Bros. Co. v. 
Routzahn, 53 S.Ct. 97, 287 U.S. 650, 
77 L.Ed. 562—Foster Box Board 
Co. V. Clarke, D.C.N.Y., 7 F.Supp. 
682, affirmed, C.C.A., 90 F.2d 1008. 

3. U.S.—Gans S. S. Line v. Bowers, 
C.C.A.N.Y., 82 F.2d l81, certiorari 
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denied 56 S.Ct. 940, 298 U.S. 676, 
80 L.Ed. 1397. 

4. U.S.—Heffernan v. Alexander, D. 
C.Okl., 48 F.2d 855. 

5. U.S.—Moses v. U. S., C.C.A.N.Y., 
61 P.2d 791, certiorari denied 53 S. 
Ct. 689, 289 U.S. 743, 77 L.Ed. 1490, 
and followed in, C.C.A., Gans S. S. 
Line v. U. S., 65 F.2d 1016, certio¬ 
rari denied 54 S.Ct. 73, 290 U.S. 
637, 78 L.Ed. ‘569. 

e. U.S.—Exchange Nat. Bank of 
Shreveport, La., v. U. S., D.C.La., 
46 P.2d 566—Schwab v. U. S., C.C. 
A.I11., 17 F.2d 34. 

Ploor taxes 

The Revenue Act of 1936 contains 
provision against holding collectors 
liable to any person for amounts col¬ 
lected from that person under the 
Agricultural Adjustment Act of 1933, 
but the Revenue Act saves to the 
taxpayer a remedy by action against 
the United States for the repayment 
of floor taxes on the ground that the 
Agricultural Adjustment Act is un¬ 
constitutional.—Royal Worcester 

Corset Co. v. White, D.C.Mass., 38 F. 
Supp. 70. 

Taxes paid after collection barred 
In some circumstances the United 
States may be held liable in a suit 
for refund or recovery of taxes vol¬ 
untarily paid after collection was 
barred by limitations.—Snyder v. 
Routzahn, D.C Ohio, 55 P.2d 396. 
Enlargement of obligation 

A collector as a formal party to 
suit for recovery of tax, however 
free he may be to enlarge taxpayer’s 
obligation against himself, cannot 
enlarge the government’s obligation 
or waive a limitation which is the 
condition under which the govern¬ 
ment consents to suit.—Toledo Edi- 
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or for interest on overpayments^ Where the col¬ 
lector to whom the taxes were paid is no longer in 
office, the action should be brought against the 
United States,^ and if the statute conferring juris¬ 
diction on the district court in case of claims ex¬ 
ceeding a certain amount so requires, suits against 
the United States under such statute are limited to 
cases where the tax was ^'collected’’ by a collector 
of internal revenue, and the collector is dead or out 
of office on institution of the suit.^ There is au¬ 
thority, however, affirming the liability of the Unit¬ 
ed States to suit even when the collector is still in 
office.^^ 

g 894. - Certificate of Probable Cause 

Issuance of a certificate of probable cause protects 
the collector against persona! liability for taxes illegally 
exacted and in effect converts a suit for their recovery 
into one against the government. 


Under statutes providing that the government will 
indemnify a collector held liable for refund of tax¬ 
es wrongfully collected, and that no execution shall 
issue against him but the amount will be paid out 
of the treasury, on condition that a certificate be 
granted by the court either that there was probable 
cause for his act or that he proceeded under direc¬ 
tions of superiors, the effect of the certificate, when 
given, is to convert the suit against the collector 
into one against the government,and thus to 
protect the collector against personal liability.^^ 
Where the collector acts under a ministerial duty 
to collect a tax, nothing being left to his discretion, 
he is protected by the command of his superior from 
liability and is entitled as of right to a certificate 
converting the suit against him into one against the 
government.^^ In a proper case, however, the 
court may in its discretion refuse to issue a cer¬ 
tificate of probable cause,as where the govern- 


son Co. V. McMaken, C.C.A.Ohio, 103 
P.2d 72, certiorari denied Toledo 
Railways & Light Co. v. McMaken, 
60 'S.Ct. 82, 308 U.S. 569, >84 L.Ed. 
477. 

7. U.S.—Penn Smokeless Coal Co. v. 

Lewellyn, D.C.Pa., 26 F.2d 743. 

& U.S.—Moses V. U. S., C.C.A.N.T., 

61 P.2d 791, certiorari denied 53 
S.Ct. 689, 289 US. 743, 77 L.Ed. 
1490, and followed in, C.C A., Cans 
S. S. Line v. U. S., 65 P.2d 1016, 
certiorari denied 54 S.Ct. 73, 290 
U.S. 637, 78 L.Ed. 569—Ramsay 

Bros. Stores Co. v. U. 'S., D C.Kan., 
40 P Supp. 499. 

ITo demand for return 

Remedy in case of no demand for 
return of taxes before expiration of 
collector's term of office is action 
against United States.—Harrison v. 
Lewellyn, D.C.Pa., 28 F.2d 990, af¬ 
firmed, C.C.A., Vang v. Lewellyn, 35 
F.2d 283. 

Taxes collected under invalid Agri¬ 
cultural Adjustment Act 
U.S.—Ramsay Bros. Stores Co. v, U. 

S., D.aKan., 40 F.Supp. 499. 

3. U.S.—Lowe Bros. Co. v. U. S., 
Ohio, 58 S.Ct. 896, 304 U.S. 302, 82 
L.Ed. 1362—U. S. v. Reeves Bros. 
Co., C.C.A.Ohio, 83 P.2d 121, cer¬ 
tiorari denied Reeves Bros. Co. v. 
U. S., 57 S.Ct. 37, 299 U.S. 573, 81 
L.Ed. 422, motion denied 57 S.Ct 
792, and rehearing denied ‘57 S.Ct. 
920, 301 U.S. 713, 81 L.Ed. 1365. 
Death prior to action 

(1) Under statute giving district 
courts original jurisdiction of ac¬ 
tions if collector by whom taxes 
were collected is dead at time of 
commencement of action, consent by 
United States to suit is restricted to 
those cases where collector by whom 
taxes were collected is dead, and no 
consent to suit is granted where col¬ 


lector who collected taxes is still in 
office.—Powell v. U. S., C-C.A-Wash., 
123 F.2d 472. 

(2) Where part of taxes claimed 
to have been illegally exacted was 
paid to collector and remainder to 
acting collector after collector's 
death, the United States could not 
have been sued by taxpayer for en¬ 
tire amount under statute giving dis¬ 
trict courts original jurisdiction of 
actions for recovery of internal rev¬ 
enue taxes alleged to have been as¬ 
sessed or collected erroneously or il¬ 
legally if collector by whom such 
taxes were collected is dead at time 
of commencement of action.^—^Powell 
V. U. S., supra. 

10. U.S.—Crossett Timber Co. v. U. 
S., 38 F.2d 814. 

Choice of remedies 

A taxpayer who has paid taxes un¬ 
der protest may sue the collector 
personally as at common law, may 
sue the United States in court of 
claims, or in the district court sit¬ 
ting, within a financial limitation, as 
a court of claims, or taxpayer may 
avail himself of a petition to tax 
court which is a quasi-judicial body. 
—Fox V. Rothensies, C.C.A.Pa., 115 
P.2d 42. 

11. U.S.—George Moore Ice Cream 
Co. V. Rose, Ga., 53 S.Ct. 620, 289 

U. S. 373, 77 L.Ed. 126i5—Huntley 

V. Southern Oregon Sales, C.C.A. 
Or., 104 F.2d 1'53—Reed v. How- 
bert, aC.A.Colo., 77 F.2d 227—Roy¬ 
al Worcester Corset Co. v. White, 
DC.Mass., 40 F.Supp. 267. 

12. U.S.—Lowe Bros. Co. v. U. S., 
Ohio, 68 S.Ct. 896, 304 U.S. 302, 82 
L.Ed. 1362—Smietanka v. Indiana 
Steel Co., Ill., 42 S.Ct. 1, 257 U.S. 
1, 66 L.Ed. 99—Huntley v. South¬ 
ern Oregon 'Sales, C.C.A.Or., 104 F. 
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2d 153—WTiite v. Weiss, D.C.Ohio, 
7 F.2d 139. 

Certificate of probable cause as re¬ 
quiring payment by United States 
of judgment against collector see 
infra § 923. 

13. U.S.—George Moore Ice Cream 
Co. V. Rose, Ga, 53 S.Ct. 620, 289 
U.S. 373, 77 L.Ed. 1265. 

14. U.S.—Toledo Edison Co. v. Mc¬ 
Maken, C.C.A Ohio, 103 F.2d 72, 
certiorari denied Toledo Railways 
& Light Co. V. McMaken, 60 S.Ct. 
82, 308 U.S. 569, 84 L.Ed. 477. 

Abuse of discretion not shown 

In suits against collector of inter¬ 
nal revenue to recover overpayment 
of corporation excise taxes, wherein 
collector and his estate waived bar 
of limitations with respect to him¬ 
self, by consenting to being reinstat¬ 
ed as defendant after his successor 
had been substituted as defendant, 
court did not abuse discretion in re¬ 
fusing to issue certificates of prob¬ 
able cause requiring payment of the 
judgment by the United States in¬ 
stead of by collector.—Toledo Edi¬ 
son Co. V. McMaken, C.C.A.Ohio, 103 
F.2d 72, certiorari denied Toledo 
Railways & Light Co. v. McMaken, 
60 S.Ct 82, 308 U.S. 569, 84 L.Ed, 
477. 

Fraudulent or collusive judgment 
against collector of internal revenue, 
in suit to recover taxes, too late to 
be rectified by normal procedural 
expedients and then only at the be¬ 
hest of the judgment debtor, or a 
judgment admittedly erroneous, 
should impose no imperative duty 
on trial court to issue certificate of 
probable cause requiring payment by 
the United States instead of by the 
collector.—Toledo Edison Co. v. Mc¬ 
Maken, C.C.A.Ohio, 103 F.2d 72, cer¬ 
tiorari denied Toledo Railways & 
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ment has not been protected in the case by repre¬ 
sentation through counsel, and the collector and his 
personal representative improperly consented to re¬ 


instatement of an action barred by limitations.^® 
Until a certificate of probable cause is issued the 
government assumes no liability.^^ 


B. PROCEEDIls^GS AND BELIEF 


1, Partus, PRELQnyARY Proceedixgs, aio) PLEADma 


§ 895. Parties 

Generally, all persons interested may and ordinarily 
should be joined as parties plaintiff or defendant in suits 
to recover internal revenue taxes wrongfully exacted; 
but the United States has been held not to be a necessary 
party to a suit against the collector. 

In accordance with the general rules governing 
parties in civil actions, all persons interested in a 
suit for the refund or recovery of taxes illegally 
exacted may and should j'oin as parties plaintiff, 
or may and should be joined as parties defend¬ 
ant and the courts will be guided by such general 
rules in determining matters arising in such suits 
with respect to intervention^^ and substitution of 

parties.20 It has been held that the United States 


is not a necessary party to an action against the col¬ 
lector for recovery of taxes,and that statutes re¬ 
lating to proceedings to recover revenue taxes er¬ 
roneously collected do not authorize joinder of the 
United States with other parties defendant who al¬ 
legedly failed to enforce against the United States 
a claim for tax refund.^^ 

§ 896. Process and Appearance 

General rules govern process and appearance In ac¬ 
tions to recover internal revenue taxes illegally exacted. 

The general rules governing process and appear¬ 
ance in civil actions ordinarily control such matters 
in suits to recover taxes illegally exacted.^^ 


Light Co. V. McMaken, 60 S.Ct. B2, 
SOS U.S. 569, 84 L.Ed. 477. 

15. U.S —Toledo Railways & Light 
Co. V. McMaken, D.O.Ohio, 17 P. 
Supp. 338. 

16. U.S.—Royal Worcester Corset 
Co. V. White, D.C.Mass., 40 P.Supp. 
267. 

17- U.S.'—Beeler v. Motter, D.C. 

Kan., 33 P.2d 788—^Armour v. Rob¬ 
erts, O.C.M 0 ., 151 P. 846. 

Joint return 

Where parties have filed a joint 
return and a joint tax has been as¬ 
sessed, they may properly join in a 
suit for recovery of taxes overas¬ 
sessed.—Grant v. Rose, D.C.Ga., 24 
P.2d 115, affirmed, C.C-A., Rose v. 
Grant, 39 P.2d 338, certiorari grant¬ 
ed ‘51 S.Ct. 2S, 282 U.S. 821. 75 L.Ed. 
733, certiorari dismissed 51 S.Ct. 341, 
283 U.S. 867, 75 L.Ed. 1471. Af¬ 
firmed, C.C.A., 39 F.2d 340, certiorari 
granted '51 S.Ct. 28. 282 U.'S. 821, 75 
L.Ed. 733, certiorari dismissed 51 S. 
Ot. 342, 283 U.S. S67, 75 L.Ed. 1471. 
PartictUar parties held proper 

(1) Alien property custodian.— 
Chemische Pabrik von Heyden Ak- 
tiengesellschaft v. Tait, U.C.Md., 58 
P.2d 814, affirmed, C.CA., 64 P.2d 
295, certiorari denied 54 S.Ct. 65, 290 
U.S. 648, 78 L.Ed. 562. 

(2) Heirs of decedent, in action to 
recover estate taxes paid.—Tips v. 
Bass, D.C.Tex., 21 P.2d 460. 

(3) Legatees.—Stark v. U. S., B.C. 
Ohio, 14 P.2d 616. 

18. U.S.—Powell V. U. S., C.O.A, 
Wash., 123 F.2d 472. 

Acting collector 

Where part of taxes claimed to 


have been illegally exacted was paid 
to collector and remainder to acting 
collector after collector's death, act¬ 
ing collector was an "indispensable 
party" to taxpayer’s action against 
United States to recover taxes paid. 
—Powell V. U. S., supra. 

Party cladming to have made pay¬ 
ment 

Where importer sold imported 
matches to buyer who agreed to pay 
internal revenue taxes thereon, but 
thereafter importer was compelled 
by collector to pay such taxes, im¬ 
porter was entitled to join, in action 
to recover taxes, collector and buyer 
who it was alleged "maintains and 
claims that it paid the tax," since 
importer’s right to relief against ei¬ 
ther of defendants, "arises out of 
the same series of transactions" 
within meaning of federal rule.— 
Taiyo Trading Co. v. Northam Trad¬ 
ing Corporation, B.C.N.T., 1 P.R.D. 
382, 

19. U.S.—Ocean 'S. S. Co. of Savan¬ 
nah V. Allen, D.C.Ga., 36 P.Supp. 
851, affirmed, C.O.A., Allen v. Ocean 
S. S. Co. of Savannah, 123 P.2d 
469. 

Intervention permitted 

Where distributor of oil was lia¬ 
ble, under consignment agreements 
with refiner, to pay any federal un¬ 
employment taxes that refiner might 
be forced to pay with respect to wa¬ 
ges of distributor's employees, dis¬ 
tributor should be permitted to in¬ 
tervene in action by refiner to recov¬ 
er sums paid as such taxes.—Indian 
Refining Co. v. Dallman, D.CJIL, 31 
P-SU'PP. 455. I 


Intervention denied 
U.S.—Ocean S. S. Co. of Savannal 
V. Allen, D.C.Ga., 36 P.Supp. 851 
affirmed, C.C.A., Allen v. Ocean S 
S. Co. of Savannah, 123 F.2d 469, 
Motion to dismiss intervention peti¬ 
tion denied 

US.—Du Pont V. Deputy, D.C.Del. 
23 P.Supp. 33. 

20 - U.S.—Toledo Railways Light 
Co. V. McMaken, D.C.Ohio, 17 P 
Supp. 338. 

Substitution as eliminating defend¬ 
ant 

In suits against collector to recov¬ 
er alleged overpayment of corpora¬ 
tion excise taxes, the collector was 
eliminated as defendant when his 
successor was "substituted" for him 
on plaintifi’s motions, “substitute’' 
meaning to put one person or thing 
in the place of another.—Toledo Ed¬ 
ison Co. V. McMaken, C.C.A.Ohio, 103 
P.2d 72, certiorari denied Toledc 
Railways & Light € 0 . v. McMaken, 
60 S.Ct. 82, 308 U.S. 669, '84 L.Ed. 
477. 

21 . U.S.—Bladine v. Chicago Joint 
Stock Land Bank, 'C.C.A.Iowa, 63 
P.2d 317—Thornhill Wagon Co. v. 
Noel, D.C.Va., 17 F.2d 407. 

22 . U.S.—DeVan v. U. S., D.C.N.J., 
50 P.Supp 992. 

23. U.S.—Hastings v. Herold, C.C.N. 
J., 184 P. 759. 

Amendment of summons 
Where summons was issued 
against the collector individually, 
but the demand claimed was foi 
moneys paid into his office as collec¬ 
tor, and the case was tried on the 
theory that the moneys were re- 
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§ 897. Pleading 

Pleadings in actions by taxpayers for refund or re¬ 
covery of internal revenue taxes are subject to amend¬ 
ment in compliance with the general rules, and objec¬ 
tions to pleadings may be waived. 

In accordance with the rules governing amend¬ 
ment of pleadings in civil actions generally, the 
courts have granted^^ or denied^^ amendments to 
pleadings filed in suits for the refund or recovery 
of taxes illegally exacted, and where the matter is 
not otherwise regulated by statute or court rule, the 
allowance of an amendment rests in the discretion 
of the court.26 After rejection of a refund the tax¬ 
payer may not amend so as to introduce new facts 
not before the commissioner of internal revenue at 
the time of the original request for refund,2'^ but 
where the commissioner was in possession of all the 
facts the taxpayer is not precluded from setting 
forth a new theory of law to be applied to the facts 
as theretofore stated.^^ On demurrer to a state¬ 


ment of claim for refund of taxes, material facts 
averred in the statement must be accepted as true 
for purposes of the demurrer.29 Objections to 
pleadings are open to waiver.^^ A technical defect 
consisting in failure specially to plead a claim for 
refund of taxes on certain items may be cured by 
amendment at the trial or by deeming the complaint 
amended to conform to the proof, where the court 
has all the facts before it and there has been no 
surprise.2^ 

I 898. - Complaint 

The taxpayer's initial pleading In a suit to secure 
a refund or recovery of taxes illegally exacted should 
allege due compliance with conditions precedent to the 
maintenance of the suit and should set forth facts con¬ 
stituting a cause of action. 

In accordance with the rules controlling as to 
complaints in civil actions generally, which rules 
ordinarily apply in suits for tax refunds or recov¬ 
eries,the initial pleading of plaintiff should al- 


ceived by defendant as such, and it 
was admitted at the trial that de¬ 
fendant made the assessment and 
sent it to his deputy for collection, 
the summons would be considered as 
amended, so that it would be direct¬ 
ed to defendant in his official capaci¬ 
ty, or otherwise, as might be neces¬ 
sary.—Hastings v. Herold, supra. 
Kotice to commissioner 

Taxpayer cannot bring suit to col¬ 
lect refund of tax unless he has put 
commissioner on notice of the na¬ 
ture of the claim.—Factors' & 
Finance Co. v. U. S.. Ct.CL, 56 F.2d 
902, affirmed U. S. v. Factors’ & Fi¬ 
nance Co, 53 S.Ct. 287, 288 U.S. 89, 
77 .L.Ed. 633. 

24. U.S.—Rose v. Haverty Furni¬ 
ture Co., C.G.A.Ga., 15 F.2d 345. 

Capacity in which suing 

Suspended corporation’s managing 
officer and sole stockholder was en¬ 
titled to amend petition for tax re¬ 
fund to sue as trustee.—Lorenzen 
V. U. S., D.C.Mo., 41 F.2d 369, af¬ 
firmed, C.C.A., '52 F.2d 106. 
Iilmitations 

Even if ordinary rules of pleading 
statute of limitations as defense ap¬ 
plied to taxpayer’s action to recover 
overpayment, collector was, under 
circumstances, entitled to amend an¬ 
swer to set up statute.—Swedish 
Iron & Steel Corporation v. Edwards, 
D.C.N.T., 1 F.Supp. 335, affirmed, C. 
C.A., 69 P.2d 1018. 

25. U.S.—Royal Worcester Corset 
Co. V. White, D.C.Mass., 38 F.Supp. 
70—-Dupont V. U. S., D.C.Del., 28 
F.Supp. 122. 

Failure to cure ohjection 

Amendment of declaration, in ac¬ 
tion for income tax overpayment, to 
state facts respecting application 


thereof on tax for later year, re¬ 
versal of credit, and collection of 
amount sued for under threat of dis¬ 
traint, was properly disallowed as 
not curing objection of want of ju¬ 
risdiction.—American Woolen Co. v. 
White, C.C.A.Mass., 56 F.2d 716. 

26. U.S.—Dupont v. U. S., D.C.Del., 

28 F.Supp. 122. 

Abuse of discretion held not shown 
U.S.—U. S. V. First Wisconsin Trust 

Co., C.C.A.Wis., 92 F.2d 840. 
Amendment to conform to proof 

(1) In suit for overpayment of es¬ 
tate tax wherein judgment for col¬ 
lector on first trial was reversed, 
overruling of collector’s motion to 
amend answer to conform to proofs 
at close of second trial so as to show 
tax liability attributable to transfers 
of other specific property not includ¬ 
ed in determination of deficiency on 
which suit was based was not abuse 
of discretion.—Routzahn v. Brown, 

C. C.A.Ohio, 95 F.2d 766. 

(2) Refusal to allow a claim for a 
refund of taxes on trustee’s commis¬ 
sions because cause of action was 
not specially pleaded was error, 
where court had all facts before it 
and there was no surprise, since 
complaint should either have been 
amended as was proposed at trial or 
should have been deemed amended 
to conform to proof.—Farmers’ Loan 
& Trust Co. V. Bowers, C.C.A.N.T., 
98 F.2d 794, certiorari denied 69 S. 
Ct. 589, two cases 306 U.S. 648, 83 

D. Ed. 1047, motion denied '59 S.Ct. 
1036, two cases, 307 U.S. 651, 83 
L.Ed. 1529, and rehearing denied 60 
S.Ct. 117, two cases, 308 U.S. 634, 
Si L.Ed. 528 and 60 S.Ct. 1083, two 
cases, 310 U.S. 657, 84 L.Ed. 1421. 
EQLttitahle principles 

The matter of allowing amend¬ 
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ments to present issue as to proprie¬ 
ty of deductions made by taxpayer is 
discretionary calling for application 
of equitable principles-—Dupont v. 
U. S., D.C.Del., 28 F.Supp. 122. 

27. U.S.—Stutz Motor Car Co. of 
America v. U. S., C.C.A.Ind., 80 F. 
2d 623. 

28. U.S.—Stutz Motor Car Co. of 
America v. U. S., supra. 

29. U S.—^Phoenix Glass Co. v. U. S-, 
D.C.Pa., 34 P.2d 217. 

30. U.S.—American Security & 

Trust Co. V. Tait, D.C.Md., 5 F. 
Supp. 337. 

Waiver shown 

Failure to comply with department 
rules concerning particularization 
was held to be waived.—Stutz Motor 
Car Co. of America v. U. S., C.C.A. 
Ind., 80 F.2d 623. 

Waiver held not shown 
U.S.—B. F. Goodrich Co. v. U. S., C.C. 
A.Cal., 135 F.2d 456, affirmed 64 
S.Ct. 471, 321 U.S. 126, 88 L.Ed. 
602, rehearing denied 64 S.Ct. 614, 
'321 U.S. 803, 88 LJEd. 1089—Pel¬ 
ham Hall Co. V. Carney, C.C.A. 
Mass., Ill F.2d 944. 

31. U.S.—Farmers’ Loan & Trust 
Co. V. Bowers, C.C.A.N.Y., 98 F.2d 
794, certiorari denied 59 S.Ct. 589, 
two cases, 306 U.S. 648, 83 L.Ed, 
1047, motion denied 59 S.Ct. 1036, 
two cases, 307 U.'S. 6'51, 83 L.Ed. 
1629, rehearing denied 60 S.Ct. 
117, two cases, 808 U.S. $34, 84 
L.Ed. 528, and 60 S.Ct. 1083, two- 
cases, 310 U.S. 657, 84 L.Ed. 1421. 

32. U.S.—^Law V. McLaughlin, D.C. 
Cal., 2 F.Supp. 601. 

Complaint or petition held sufficient 
(1) Generally.—Colorado Milling 

& Elevator Co. v. Howbert, C.C.A. 
Colo., 67 F.2d 769—Hartford-Con- 
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lege botli compliance with conditions precedent to 
maintain the suites and the essential elements of his 
cause of action,and should also allege facts show¬ 


ing his right to sue,^^ Thus the complaint or peti¬ 
tion should aver the filing of a claim for refund^® 
within the proper time,^'^ the amount,nature,29 


necticut Trust Co. ir. Eaton, D.C. 
Conn., 41 F.2d 69—Hartford-Con- 
necticut Trust Co. v. Eaton, C G.A. 
Conn., S6 F.2d Tin — Stern v. U, S , D. 
C.Wash., 31 F-2d 960 — McLaughlin v. 
Baker, Hamilton & Pacific Co., C.C. 
A.Cal., 31 F.2d 545—Union Trust Co. 
of Pittsburgh V. McCaughn, D.C.Pa., 
24 F.2d 459—Murray Hospital v. 
Rasmussen, C.C..A..Mont., 20 F.2d 29 
—Hellmich v. Heilman, C.C.A.Mo., 
18 P-2d 239, 244, affirmed 48 S.Ct. 
244, 276 U.S. 233, 72 L Ed. 544, 56 
A.L.R. 379—Lehigh Valley Trust Co. 
V. U. S., D C.Pa., 34 F.Supp. 839— 
Gordon v. McCaughn, D.C.Pa., 9 F. 
'Supp. 40—American Security & 
Trust Co. V. Tait, D.C.Md., 5 F.Supp. 
337—Greenport Basin & Construc¬ 
tion Co. V. U. S., D.C.N.Y., 269 F. 58, 
affirmed 43 S.Ct. 183, 260 U.S. 512, 67 
LEd. 370—Daily Pantagraph, Inc. v. 

U. S., 68 CLCl. 2‘51. 

(2) To state cause of action in al¬ 
ternative against buyer agreeing to 
pay taxes and against collector.— 
Taiyo Trading Co. v. Northam Trad¬ 
ing Corporation, D-C.^.Y., 1 F.R.D. 
382. 

(3) To state cause of action to re¬ 
cover income taxes paid under sep¬ 
arate returns of husband and wife.— 
McIntosh. V. Wilkinson, D.C.Wis., 36 
F.2d 807. 

Complaint or petition held insuffi¬ 
cient 

(1) Generally.—Parrott Estate Co. 

V. McLaughlin, C.C..\.Cal., 89 P.2d 

188—Untermyer v. Bowers, C.C.A.N. 
Y., 79 F.2d 9. certiorari denied Bow¬ 
ers V. Untermeyer, 56 S.Ct. 174, 296 
U.S. 641, 80 L.Ed. 456—American 

Nat. Ins. Co, v, Bass, C.C.A.Tex., 68 
F 2d 511, certiorari denied 54 S.Ct. 
775, 292 U.S. 643, 78 L.Ed. 149'5— 
National Bank of Commerce of Seat¬ 
tle, Wash. V. U. S., C.C.A.Wash., 39 
F.2d 434—Weagant v. Bowers, C.C. 
A.N.Y., 24 F2d 362—Lyons v. Rein- 
ecke, C.C.A.I1L, 10 F.2d 3—Law v. 
McLaughlin, D.C.Cal., 2 F.Supp. 601 
—Simpson v. Treat, C.C.N.Y., 126 F. 
1003. 

(2) Complaint for refund of ex¬ 
cess-profits taxes paid.—^National 
Park Bank of New York v. U. S., C. 
C.A.N.Y., 65 P.2d 415, certiorari de¬ 
nied 54 S.Ct. 78, 290 U.S. 664, 78 L. 
Ed. 574—Ennis Coal Co. v. U. S., C. 
C.A.W.Va., 37 F.2d 574—Live Stock 
Nat. Bank, Sioux City, Iowa v. U. 
S., C.C.A.Iowa, 36 F.2d 334, certiorari 
denied 50 S.Ct. 459, 281 U.S. 760, 74 
L.Ed. 1169—National Bank of Com¬ 
merce of Seattle, Wash. v. U. S., D. 
C.Wash., 34 F.2d 203, affirmed, C.C. 
A., 39 F.2d 434. 

(3) Petition to recover interest.— 


Crown Willamette Paper Co. v. Mc¬ 
Laughlin, C.C.A.Cal., 79 F.2d 662. 

(4) Petition brought under Bank- 
head Cotton Act.—Crain v- U. S., 44 
FSupp. 321, 96 Ct CL 443, certiorari 
denied 63 S.Ct. 71, 317 U.S. 667, 87 
L.Ed. 536. 

(5) Petition failing to allege com¬ 
pliance with statute giving taxpayer 
right to sue United States.—Ren¬ 
frew Mfg. Co. V. U. S., D.C.Mass., 53 
F.2d 404. 

Construction in taxpayer’s favor 
Petition for refund for alleged 
overpayment of income taxes should 
be liberally construed in taxpayer's 
interest.—American Security & 
Trust Co. V. Tait, D.C.Md., 5 F.Supp. 
337. 

Election as to count relied on 

Taxpayer’s refund action could 
properly go to trial on two counts 
involving different bases of deter¬ 
mining property cost, and, after 
findings regarding value, taxpayer 
could rely on count most favorable 
to him.—Law v. McLaughlin, D.C. 
Cal., 2 F.Supp. 601. 

33. U.S.—National Park Bank of 
New York v. U. S.. C.C.A.N.y., 65 
F.2d 41‘5, certiorari denied 54 S.Ct. 
78, 290 U.S. 664, 78 L.Ed. 574— 
Jewett & Co. V. U. S., D.C.N.Y., 19 
FSupp. 363—First Nat. Bank v. 
U- S., Ct CL, 8 F.Supp. 484, motion 
denied 9 F.Supp. 424, certiorari de¬ 
nied 55 S.Ct. '544, 294 U.S. 717, 79 
L.Ed. 1250. 

34. U.S.—^U. S. V. Donaldson Realty 
Co., C.C.A.Minn., 106 F.2d 509— 
National Park Bank of New York 
V. U. S.. C.C.A.N.Y., 65 F.2d 415. 
certiorari denied 54 S.Ct. 78, 290 
U.S. 664, 78 L.Ed. 574—First Nat. 
Bank v. U. S., D.C.Mo., 2 F.Supp. 
107. 

33 C.J. p 362 note 9 ff], [h]. 
Averment as to conditions precedent 
Plaintiff’s duty of alleging a cause 
of action is not fulfilled by allega¬ 
tions that he has met a condition 
precedent to maintenance of the suit 
for refund, such as filing a claim.— 
National Park Bank of New York v. 
U. S., C.C.A-N.Y., 65 F.2d 415, cer¬ 
tiorari denied 54 S.Ct. 78, 290 U.S. 
664, 78 L.Ed. 574. 

35. U.S.—Sharp Sc Dohme v. U. S., 
C.C.A.Pa., 144 F.2d 456. 

Complaint held defective in part 
In corporation’s action to recover 
excise taxes alleged to have been im¬ 
posed erroneously on cash distribu¬ 
tions to stockholders, where com¬ 
plaint failed to allege that corpora¬ 
tion had borne the burden of the tax 
and alleged that only one stockhold¬ 
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er had consented to the bringing of 
the suit by the corporation in his be¬ 
half, no right in the corporation to 
bring the suit was established except 
as to such stockholder.—Sharp & 
Dohme v. U. S., supra. 

36. U.S.—First Nat. Bank v. U. S., 
Ct.CL, 8 F.Supp. 484. motion denied 
9 FSupp. 424. certiorari denied 55 
S.Ct. 544, 294 US 717, 79 L.Ed. 
12'50—First Nat. Bank v. U. S., D. 
C.Mo., 2 F.Supp. 107. 

Agreement with commissioner 

That taxpayer had an agreement 
with the commissioner that liability 
for certain tax should abide the final 
determination of question of liability 
for other years which had not been 
finally determined when the tax in 
question was paid did not authorize 
suit for recovery of the tax without 
alleging filing of claim for refund 
and rejection or expiration of six 
months without action.—Jewett & 
Co. V. U. S., D.C.N.Y., 19 FSupp. 363. 

Eemtirrable defect 

Complaint in action for recovery 
of income taxes failing to allege 
that claim for refund had been made 
was demurrable.—Pacific Mut. Life 
Ins. Co. of California v. U. S., Ct.Cl., 
44 P.2d 887. 

37. U.S.—U. S. V. Chicago Golf 
Club, C.C.A.TIL, 84 F.2d 914, 106 
A.L R. 209—Stimpson Computing 
Scale Co. v. Lucas, D C Ky., 39 P. 
2d 473 — U. S. V. Richards, C.C.A. 
OkL, 27 F.2d 284, certiorari denied 
49 S.Ct. 29, 278 U.S. 630, 73 L.Ed. 
648. 

Jurisdictional character of allegation 
Allegations that claim for refund 
was made within statutory period, 
with denial or failure to act thereon 
by commissioner, are jurisdictional. 
—Stimpson Computing Scale Co. v. 
Lucas, D.C Ky., 39 F.2d 473. 

Time of filing must be distinctly 
averred and a mere allegation that 
the claim was “duly filed’’ is insuffi¬ 
cient averment of the time of filing. 
—James A. Hearn & Son v. U. S., Ct. 
CL, 8 F.Supp. 698, certiorari denied 
55 S.Ct. 550, 294 U.S. 722, 79 L.Ed. 
1254. 

3®. U.S.—Daniels & Fisher Stores 
Co. V. U. S., Ct.Cl., 56 F.2d 477— 
Atlanta Casket Co. v. Rose, C.C.A. 
Ga., 22 F.2d 800. 

Erroneous statement respecting 
amount of alleged excessive excise 
tax does not affect taxpayer’s right 
to recover excess.—Dalton Foundries 
V. U. S., CtCL, 56 F.2d 483. 

39. U.S.—Daniels Sc Fisher Stores 
Co. V. U. S., Ct-CL, 56 F.2d 477. 
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and basis or groitnd^O of the claim, and that the 
taxes paid were not due and owing.Where the 
statute requires a showing that plaintiff has not 
shifted the burden of the tax to others, as dis¬ 
cussed supra § 892, plaintiff should allege such mat¬ 
ter.^ 2 On the other hand, the taxpayer need not 
in the first instance anticipate and negative all pos¬ 
sible claims of tax liability that may at any time be 
asserted by the collector,and it is sufficient if he 
denies by proper allegations the validity of the 
asserted basis of liability.^^ 

Where the time limit fixed by statute for bring¬ 
ing suit is a condition of the cause of action, the 
complaint or statement of claim must show that suit 
was brought within such time, and this is true 
even though the statute of limitations is ordinarily 
regarded as an affirmative defense.'^S While in 
the orderly administration of justice plaintiff should 
set forth in his complaint all facts which the stat¬ 
ute requires to be proved as a basis for repayment 
of the tax collected, h has been held that the 
complaint may be sufficient to state a cause of ac¬ 
tion even if the claim for refund does not set forth 


specifically all facts relied on in support thereof.^® 
Statutes requiring all evidence in support of a claim 
for refund of taxes paid under the Agricultural Ad¬ 
justment Act clearly to be set forth under oath do 
not require plaintiff suing for recovery of such 
taxes to allege, as an essential part of his cause of 
action, that he has presented all evidence to the 
commissioner,^^ and, despite such statutes, it is suf¬ 
ficient if the complaint merely avers rejection of 
the claim by the commissioner.®^ 

A single cause of action for the full amount of 
a refund claim cannot be split so as to be made the 
subject of different actions.®^ 

§ 899. - Answer 

The general rules of pleadings in civil actions gen¬ 
erally, ordinarily control as to the plea or answer of the 
defendant in a taxpayer's suit for refund or recovery 
of internal revenue taxes. 

The plea or answer interposed by defendant in a 
taxpayer’s suit for refund or recovery of taxes il¬ 
legally exacted should comply with the general rules 
of pleading in civil actions,®2 and defendant by his 


Form ama, contents of claim should 
be averred with sufficient particular¬ 
ity to show that it was a proper 
claim for refund.—James A. Hearn 
& Son V. U. S., Ct.Cl., 8 F.Supp. 698, 
certiorari denied 55 S.Ct. 550, 294 U. 

S. 722, 79 L.Ed. 1254. 

40. U.S.—James A. Hearn & Son v. 

U. S , supra. 

Mere allegration that refund claim 
was filed is insufficient, since refund 
claim must state basis or ground of 
claim as required by Treasury Regu¬ 
lations.—James A, Hearn & Son v. 
XJ. S., supra. 

41. US—Untermver v. Bowers, C. 
C.A.N.Y., 79 F.2d 9, certiorari de¬ 
nied Bowers v. Untermeyer, 56 S. 
Ct. 174, 296 U.S. 641, 80 L.Ed. 456 
—Lyons v. Reinecke, C.C.A.I11., 10 
F.2d 3—Union Barge Line Corpo¬ 
ration V. U. S., DC Pa., 43 F.Supp. 
251—Joseph Reid Gas Engine Co. 

V. Lewellyn, D.C.Pa., 42 F.Supp. 
89'5. 

Illegality 

Plaintiff's pleading must state 
facts showing the illegality of the 
tax. — U. S. V. American Chicle Co., N. 

T. , 41 S.Ct. 548, 256 U.S. 446, 65 L.Ed. 
1041—Simpson v. U. S., Ct.Cl., 40 S. 
Ct. 367, 252 U.S. 547, 64 L.Ed. 709. 

42. U.S.—Skinner v. U. S., B.C.Ohio, 
8 F.Supp. 999. 

Excise tax refund 

Taxpayer seeking refund of tax 
paid on retreaded tires must allege 
that he did not collect tax from his 
buyers.—Skinner v. U. S., supra. 

43. U.S.—Routzahn v. Brown, C.C. 


A.Ohio, 95 P.2d 766—German Sav¬ 
ings & Loan Soc. v. Oulton, C.C. 
Cal., 10 F.Cas.No.5,362, 1 Sawy. 

695, 14 Int.Rev.Rec. 138. 

44. U.S.—Routzahn v. Brown, C.C.A. 
Ohio, 95 F.2d 766. 

45. U.S.—A. G. Reeves Steel Const. 
Co. v. Weiss, C.C.A.Ohio, 119 F.2d 
472, certiorari denied 62 S.Ct. 181, 
314 U.S. 677, 86 L Ed. 541-~U. S. v. 
Chicago Golf Club, C.C.A.lll., 84 
P.2d 914, 106 A.L.R. 209—U. S. v. 
Mahoning Coal R. Co., C.C.A.Ohio, 
51 P.2d 208, rehearing denied 54 
P.2d 922, certiorari denied Mahon¬ 
ing Coal R Co. v. U. S., 52 S Ct. 
459. 285 U.S. 5'59, 76 L.Ed. 947— 
Warden v. Lederer, D.C.Pa., 24 F. 
2d 233—Swedish Iron & Steel Cor¬ 
poration V. Edwards, D.C.N.Y., 1 
F.Supp. 335, affirmed, C.C.A., 69 F. 
2d 1018. 

46. U.S.—Warden v. Lederer, D.C. 
Pa., 24 F.2d 233. 

Condition distinguished 

"The time within which the claim 
must be filed and the time within 
which the suit must be begun after 
the disallowance thereof are not 
statutes of limitations as generally 
understood, but are conditions under 
which the United States has consent¬ 
ed to be sued.” The burden, there¬ 
fore, rests on the taxpayer seeking 
to recover taxes illegally exacted to 
allege compliance with such condi¬ 
tions, and where he fails to do so the 
suit may be dismissed for want of 
jurisdiction.—U. S. v. Chicago Golf 
Club, C.C.A.I11., 84 F.2d 914, 917, 106 
A.L.R. 209. 


47. U.S.—D. Gottlieb & Co. v. Har¬ 
rison, D.C.Ill., 27 F.Supp. 424. 

4S. U.S.—Solomon v. U. S., D.C.N. 

Y., 44 F.2d 238. 

49. U.S.—Hutzler Bros. Co. v. U. S., 
D.C.Md., 33 F.Supp. SOI. 

50. U.S.—Hutzler Bros. Co. v. U. 
S., supra—Ney v. U. S., D.C.Va., 
83 F.Supp. 554. 

51. U.S.—International Curtis Ma¬ 
rine Turbine Co. v, U. S., Ct.Cl., 
56 P.2d 708. 

52. U.S—Beaverdale Memorial 

Park v. U. S., D.C.Conn., 47 F.Supp. 
663—Paine v. U. S., D.C.Mass., 32 
F.Supp. 672. 

Answer held demurrable where 
issue was raised as to whether first 
commissioner’s abatement was con¬ 
clusive, precluding reassessment by 
succeeding commissioner, and where 
records attached to complaint show¬ 
ed that first commissioner allowed 
abatement after hearing on merits 
as to losses sustained by plaintiff.— 
Penrose v. Skinner, D.C.Colo., 298 
F. 335. 

Defense construed as mere denial 
and not counterclaim 

U.S.—Pacific Mills v. Nichols, D.C- 
Mass., 31 F.Supp. 43. 

Plea in bar 

That taxpayer by asking special 
treatment may have waived further 
contest of amount assessed is a plea 
in bar rather than to the jurisdic¬ 
tion.—Garrow, MacClain & Garrow v. 
Bass, C C.A.Tex., 88 P.2d 574, cer¬ 
tiorari denied 58 S.Ct 15, 802 U.S. 
1 697, 82 L.Ed. 638. 
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admissions or failnre to plead certain matters may 
waive defenses which he could otherwise assert.^^ 
If the taxpayer alleges filing of claim for refund, 
the defense that no claim was filed is sufficiently 
raised by a denial of such fact in the answer but 
where defendant desires to question the sufficiency 
of a claim for refund admittedly filed, he should 
specifically plead such defense.^^ Where defendant 
desires to set up other grounds of liability for tax 
than those originally asserted, he should affirmative¬ 
ly assert such grounds,^® and where the asserted li¬ 
ability of the taxpayer is shown to be unfounded, 
if the government desires to show that the taxpay¬ 
er was in any event otherwise indebted, it must 
specially plead such defense.^'^ Compliance with 
statutory limitations imposed as a condition pre¬ 
cedent to maintenance of the action must be plead¬ 
ed by plaintiff, as discussed supra § 898, and de¬ 
fendant may take advantage of noncompliance with¬ 
out specially pleading noncompliance.^S 


§ goo, - Issues, Proof, and Variance 

The general rules control in respect of issues, proof, 
and variance in actions by taxpayers to recover taxes 
illegally exacted. 

The rules governing the matter of issues and 
proof in civil actions generally, ordinarily control 
as to issues and proof in suits by a taxpayer to se¬ 
cure a refund or recover}" of internal revenue tax¬ 
es illegally exacted,and in accordance there¬ 
with it has been held that certain matters were,®^ 
or were not,6i put in issue under the pleadings and 
proof. The taxpayer must prove every fact in is¬ 
sue essential to his cause of action and maintenance 
thereof,as that the tax was not due and ow¬ 
ing,or, in the case of a taxpayer suing for re¬ 
fund of an excise tax, that he has not collected the 
tax from his customers, or if he has, that he reim¬ 
bursed them but the taxpayer need not prove im¬ 
material matters.^ ^ 

Variance. The taxpayer’s proofs must corre¬ 
spond to his pleadings and he may successfully urge 
only such claims as find support in his allegations, 


53. U.S.—DufRn v. liucas, C.C.A.Ky., 

5'5 F.2d 7S6, certiorari denied '53 S. 

€t. 14, 287 U.S. 611, 77 L.Ed. 531. 

Waiver shown 

(1) Generally.—^Hendy v. 'Soule, C. 
C.Oal., 11 F.Cas.No.6,359, Deady, 400, 

(2) Collector admitting, in answer, 
filing of refund claim for amount 
claimed in petition, waived fact that 
taxpayer claimed less in refund 
claim.—Duffin v. Lucas, C.C.A.Ky., 
55 F.2d 78$, certiorari denied 53 S. 
Ct. 14, 287 U.S. $11, 77 L.Ed. 531. 

Waiver not shown 

(1) Where complaint in action to 
reco\’-er manufacturer's excise tax 
which had been paid alleged that 
claim for refund had been duly filed 
with commissioner, failure to deny 
such allegation did not “waive” an 
incompleteness of the claim as orig¬ 
inally filed.—B. P. Goodrich Co. v. U. 
S., C.C.A.Cal., 135 F.2d 456, affirmed 
64 S.Ct. 471, 320 U.S, 126, 88 L.Ed. 
602, rehearing denied 64 S.Ct. 614, 
321 US. 803, SS L.Ed. 10S9. 

(2) The fact that taxpayer's alle- 
g:ation that refund claim was al¬ 
lowed and never rejected was admit¬ 
ted hy government's answer did not 
jireclude government from insisting 
that taxpayer's claim for refund was 
■disallowed as to part credited 
against an asserted underpayment 
for another year, collection of which 
was barred by limitations, since the 
parties' legal conclusion could not 
contradict actual facts pleaded and 
stipulated.—Gans S. S. Line v. U. S., 
C.C.A.N.Y., 105 F.2d 955, certiorari 
denied 60 S.Ct. 179, 308 U.S. 613, .84 
L Ed. 512, niotion denied 60 < S.Ct. 
1092, 310 U.S.' 658, ’84 L.Ed. 1421. 


' 54. U.S.—^Aladdin Co. v. Wood- 
worth, B.C.Mich., 42 F.2d 150. 

55. U.S.—^Korthwestern Nat. Bank & 
Trust Co. of Minneapolis v. U. S., 
D.C.Minn., 46 P.Supp. 390, affirmed, 

C. C.A., U. S. V. Northwestern Nat. 
Bank & Trust Co, of Minneapolis, 
137 P.2d 761. 

50. U.S.—Routzahn v* Brown, C.C.A. 
Ohio, 95 F.2d 766. 

57. U.S.—U. S. V. First Wisconsin 
Trust Co., C.C.A.Wis., 92 F.2d 840. 

58. U.S.—U. S. V. Chicago Golf 
Club, aC.A.Ill., 84 F.2d 914, 106 
A.L.R. 209—Swedish Iron & Steel 
Corporation v. Edwards, D.C.N.T., 
1 P.Supp. 335, affirmed C.C.A., 69 
P.2d 1018. 

59. U.S.—Brooks V. Driscoll, C.C.A- 
Pa., 114 F.2d 426—Kelley v. U. S., 

D. C.Mass., 27 F.Supp. 570. 

60. U.S.—^Fink V. Northwestern Mut. 
Life Ins. Co., C.C.A.Wis., 267 P. 
968. 

Date of disallowance of claim 
U.S.—U. S. V. Mahoning Coal R. Co., 
C.C.A.Ohio, 51 P.2d 208, rehearing 
denied 54 F.2d 922, certiorari de¬ 
nied Mahoning Coal R. Co. v. U. 
S., 52 S.Ct. 459, 285 U.S. 559, 76 
L.Ed. 947. 

Executor^s right to recoup estate tax 
U.S.—Bull V. U. S., CtCl., 55 S.Ct. 
695, 295 U.S. 247, 79 L.Ed. 1421. 

61. U.S.—^Howbert v. Penrose, C.C.A. 
Colo., 38 P.2d 577, 68 A.L.R. 820. 

Issue discussed, only in brief 
U.S.—Brier Hill Steel Co, v. U. S., 
45 F.Supp, 209, 96 Ct.Cl. 294. 
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Sufficiency of claim for refund 

U. S.—Howbert v. Penrose, C.C.A, 
Colo., 38 F.2d 577, 68 A.L.R. 820. 

62. U.S.—Dreyer Commission Co. v. 
Hellmich, C.C.A.Mo., 25 F.2d 408. 
Details of law imposing* foreign 

tax, as well as various factors fixing 
date of accrual, must be proved to 
substantiate credits for foreign tax¬ 
es against income tax for particular 
calendar year.—^Art Metal Const. Co. 

V. U. S., Ct.Cl., 17 P.Supp. 854. 

Value 

After commissioner rejected re¬ 
fund claim, question of fair market 
value of property on March 1, 1913, 
was open to proof submitted and 
taxpayer was not limited to value 
asserted in claim for refund.—Os¬ 
born V. U. S„ Ct.Cl., 54 F.2d 824. 

63. U.S.—Ryan v. Alexander, C.C.A. 
Okl., 118 P.2d 744, certiorari de¬ 
nied 62 S.Ct 72, 814 U.S. 622, 86 
L.Ed. 500. 

64. U.S.—U. S. V. Jefferson Electric 
Co., CtCl., 54 S.Ct 443, 291 U.S. 
386, 78 L.Ed. 859—American Chain 
Co. V. Eaton, CtCL, 64 S.Ct 443, 
291 U.S, 386, 78 L.Ed. 859—Rout- 
zahn V. Willard Storage Battery 
Co., CtCl., 54 S.Ct 443, 291 U.S. 
386, 78 L.Ed. 859. 

65. US—Stahmann v. Vidal, N.M., 
59 S Ct. 41, 305 U.S. 61, 83 L.Ed. 
41—U. S. V. Arkwright Mills, C.C. 
A.S.C., 139 F.2d 454. 

66. U.S.—Rice v. Eisner, C.C.A.N.T., 
;16 P.2d 358, certiorari denied 47 
S.Ct 477, 273 U.S. 764. 71 L.Ed. 
880—Joseph Reid Gas Engine Co. 
V. Lewellyn, D.C.Pa., 42 F.Supp. 
895. 
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and a material Tariance is fatal and similar rules 
govern with respect to defendant.^ Where there 
is no foundation for a claim set forth either in the 


original claim for refund or in the facts alleged in 
the petition, the court will not consider the merits 
of such claim. 


2. PBESXJMPOTrOJTS AND BuRDEN OF PrOOF 


§ 901. In General 

In actions to recover taxes the taxpayer has the 
burden of proof. He generally has the burden of prov¬ 
ing that an overpayment was made and that the tax 
was illegally collected; and he also has the burden 
of overcoming the presumption of correctness applicable 
to determinations of the commissioner of internal revenue. 

In an action to recover taxes paid the burden of 
proof is on plaintiff throughout the trial,70 notwith¬ 
standing the duty of going forward with evidence 
may shift.^i With respect to specific issues, the 
taxpayer has the burden of proving the allegations 


of his complaint ;72 but he has not the burden of 
negativing special and affirmative defenses,73 since 
the burden of proving defenses rests on the party 
who asserts them.74 The fact that it is difficult or 
impossible for a taxpayer to prove an essential fact 
will not affect the taxpayer's burden of proof.75 

The taxpayer has the burden of proving that he 
has in fact made an overpayment of taxes76 and 
that the government is bound to refund the taxes 
collectcd.77 Thus the taxpayer has the burden of 


"Greater amotmt legrally refundaMe” 
Where claim for refund sougrht re¬ 
covery of taxes paid for four-year 
period, court was limited to consid¬ 
eration of overpayment made dur¬ 
ing- that period and while provision 
in form of tax refund claim for re¬ 
fund of specific amount, or “grreat- 
er amount leg:ally refundable.'* au¬ 
thorizes taxpayer to recover amount 
of overpayment proved irrespective 
of amount set forth in claim, it does 
not extend period for which refund 
is claimed.—Dixie Margarine Co. v. 
U. S., Ct.Cl., 12 F.Supp. 543. certio¬ 
rari denied 56 S.Ct. 589, 297 U.S. 713, 
80 L.Ed. 999. 

67. U.S.—U. S. V. Donaldson Realty 
Co., C.C.A.Minn., 106 F.2d 509. 

Tariaiice held material 
U.S.—U. S. v. Donaldson Realty Co., 
supra. 

Material variance not shown 
U.S.—Pink v, U. S., C.C.A.N.Y., 105 
F.2d 183—Lorenzen v. U. S., D.C. 
Mo., 41 F.2d 369, affirmed, C.C.A., 
52 F.2d 106. 

68. U.S.—Grand Central Public Mar¬ 
ket V, U. S.. D.C.Cal., 22 F.Supp. 
119, appeal dismissed, C.C.A., U. 
S. V. Grand Central Public Mar¬ 
ket, 98 F.2d 1023. 

Pailnre to plead recotipmeiit 
Where government, in taxpayer's 
suit for refund pf taxes which had 
been collected in year subsequent to 
years for which they were legally 
owed, did not plead any specific 
claim for recoupment based on claim 
for taxes due for years when they 
should have been paid, and collec¬ 
tion in direct proceeding was barred 
by limitation®, government was not 
entitled to any offset.—Grand Cen¬ 
tral Public Market v. U. S., supra. 

69. U.S.—Newman v. Bowers, D.C. 
N.Y., 19 F.Supp. 330. 

70. U.S.—Mayes v. Casey, Ky., 262 
F. 754. 164 C.C.A. 594. 


71. U.S.—Mayes v. Casey, supra. 

72. U.S.—Doll V. C. I. R., aC.A., 149 
F.2d 239, certiorari denied 66 S.Ct. 
30—Powell V. U. S.. C.C.A.Wash.. 
123 P.2d 472. 

Taxes paid by others 

(1) Taxpayer seeking to recover 
alleged excessive taxes paid by an¬ 
other corporation whose assets it 
purchased had burden of showing 
how it acquired claim and validity 
thereof against United States —Dal¬ 
ton Foundries v. U. S., Ct.Cl., 56 F.2d 
483. 

(2) A corporation claiming a re¬ 
fund of excise taxes paid by others 
on Its merchandise has the burden of 
proving that the merchandise on 
which the tax was paid was actually 
the property of the corporation.—Am- 
torg Trading Corp. v. Higgins, D.C. 
N.Y., 58 F.Supp. 56. 

73. U.S.—Powell V. U. S., C.C.A. 
Wash., 123 F.2d 472. 

74. U.S.—Powell V. U. S., supra. 
Bstoppel 

Burden of establishing estoppel 
against taxpayer's right to refund 
of income tax assessment is on gov¬ 
ernment.—^Van Antwerp v. U. S., D. 
C.CaL, 17 F.Supp. 229, reversed on 
other grounds, C.C.A., 92 P.2d 871. 
Reduction in recovery because of er¬ 
rors 

In suit for tax paid, burden of 
proof IS on the government to prove 
Its allegation that, amount recover¬ 
able by plaintiff should be reduced 
because of errors in his favor.— 
Squire v. Denman, D.C.Ohlo, 18 F. 
Supp. 287—Continental Illinois Nat. 
Bank & Trust Co. of Chicago v. U. 
S., Ct.CL, 18 F.Supp. 229. 

75. U.S.—Hirschberg v, U. S., D.G 
N.Y., 18 F.Supp. 881. 

76. U.S.—Luzier's v. Nee, C.C.A.Mo„ 
106 F.2d 130, certiorari denied 60 
S.Ct. 614, 309 U.S. 660. 84 L.Ed. 
1008—^Willcuts V. Minnesota Trib¬ 


une Co., C.C.A.Minn., 103 F,2d 947, 
certiorari denied Minnesota Trib¬ 
une Co. V. Willcuts, 60 S.Ct. 93. 
308 U.S. 577. 84 L.Ed 483—Rout- 
zahn V. Brown, C.C.A Ohio, 95 F. 
2d 766—Baltimore & O. R. Co. v. 

U. S., D.C.Md., 38 F.Supp. S3, modi¬ 
fied on other grounds, C.C.A., U. S. 

V. Baltimore & O. R. Co, 124 F.2d 
344 —Jenkins v. Smith, D.C.Conn., 
21 F.Supp. 251—Western Wheeled 
Scraper Co. v. U. S., Ct.Cl., 13 F. 
Supp 762, certiorari denied 57 S. 
Ct. 32, 299 U.S. 569. 81 L.Ed, 419— 
Rosenstadt & Waller v. U. S., Ct. 
Cl., 7 F.Supp. 287. 

niegal credit of overassessment 
Taxpayer, seeking refund, has bur¬ 
den to prove allegation that over¬ 
assessment was illegally credited on 
tax for previous year.—R. H. Stearns 
Co. of Boston, Mass., v. U. S., Ct.CL, 
54 S.Ct. 325, 291 U.S. 54, 78 L.Ed. 
647. 

Prevlotts payment 

In a suit to recover back taxes 
claimed to have been illegally col¬ 
lected, in that they had been pre¬ 
viously paid, the burden of showing 
such previous payment rested on 
plaintiff.—Hurst v. Lederer, C.C.A. 
Pa., 273 F. 174. 

Amount of net estate 

The executors of estate of a dece¬ 
dent, seeking to recover back al¬ 
leged overpayment of estate taxes, 
had burden of proving that net es¬ 
tate was lower than amount on 
which estate tax was assessed.— 
Hartford Nat. Bank & Trust Co. v. 
Smith, D.C.Conn., 54 F.Supp. 579. 

77- U.S.—Cochran v. U. S., Ct.Cl., 

41 S.Ct. 166, 254 U.S. 387, 65 L. 
Ed. 319—Bailey v. New York Cent. 
R. Co., N.Y., 22 Wall. 604, 22 L.Ed, 
840—Keith v. Woodworth, C.C.A. 
Mich., 115 F.2d 897—Arthur C. 
Harvey Co. v. Malley, C.C.A.Mass., 
60 F.2d 97, motion denied 61 F.2d 
366, affirmed 63 S.Ct. 426. 288 U. 
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T>roving facts to establish that the collection of the | tax was illegal and invalid,'^® that the commission- 


S, 415, 77 Li.Ed. 866. motion denied 
53 S.Ct. 656. 289 U.S. 764, 77 L.Ed. 
1461—Garden City Golf Club v. 
Corwin, D.C.N.Y., 57 F.2d 283, re¬ 
versed on other grounds, C.C.A., 
62 F-2d 246—Wilmington Steam¬ 
boat Co. V. Sturgess, C.C.A.N.J., 
55 F.2d 831—Baffin v. Lucas. C. 

C. A.Ky., 55 F.2d 786. certiorari de¬ 
nied 53 S.Ct. 14. 287 U.S. 611. 77 
L.Ed. 531—Lewis v. Reynolds, C.C. 
A.Wyo.. 48 F.2d 515, affirmed 52 
S.Ct, 145. 284 U.S. 281. 76 L.Ed. 
293, modified on other grounds 52 
S.Ct, 264. 284 U.S. 599. 76 L Ed. 
514 —Argonaut Consol. Mining Co. 
V. And»'rson, D C.N.Y., 42 F.2d 2l9. 
affirmed. C.C.,4l.. 52 F.2d 55, certio¬ 
rari denied 52 S.Ct. 200. 284 U.S. 
682. 76 L.Ed 576— Hidden v. Durey. 

D. C.N.Y., 34 F.2d 174—Caldwell v. 

U. S., D.C.Pa,, 30 F.Supp. 308. af¬ 
firmed, C.C.,A... 114 F.2d 995—Ham- 
mermill Securities Corporation v. 
Noel, D.C.Va., 26 F.Supp. 402— 
Wilson & Co. V. U. S., Ct.CL, 15 F. 
Supp. 332—Mead v. Welch, D.C. 
Cal., 13 F.Supp. 981—First Nat. 
Bank v. U. S.. D.C.Ala., 12 F.Supp. 
SOI—Suisman & BlumenthaJ v. 
Eaton, D.C.Conn., 8 F.Supp. 217— 
Moore v. U. S., Ct.CL, 6 F.Supp. 
847—American Security & Trust 
Co. V. Tait, D.C.Md., 5 F.Supp. 337 
—Nolting V. Tait, D.C.Md., 3 F. 
Supp. 686—Safe Deposit & Trust 
Co. of Baltimore v. Tait, D.C.Md., 
3 F.Supp. 51, affirmed, C.C.A., Tait 

V. Safe Deposit & Trust Co. of Bal¬ 
timore, 70 F.2d 79—Toxaway Mills 
V. U. S., 61 Ct.CL 363, reversed on 
other grounds 47 S.Ct. 471, 273 U. 
S. 781, 71 L.Ed. 889. 

In eq.Tiity and good conscience 

In actions to recover taxes collect¬ 
ed by United States, burden is on 
plaintiff throughout trial to prove 
that defendant has In its possession 
money that in equity and good con¬ 
science should be refunded to plain¬ 
tiff.—C. L R. V. Bam Peanut Co. of 
Texas, C.C.A., 134 F.2d 853, certio¬ 
rari dismissed Bain Peanut Co. v. C. 
I. R.. 64 S.Ct. 633, 321 U.S. 800, 88 L. 
Ed. 1087—Howard v, U. S., C.C.A.La., 
125 F.2d 986, 

Burden as in action for money had 
and received 

U.S.—^Howard v. U. S., supra. 

Bzcise tax on automobile parts or 
accessories 

Taxpayer suing for refund of ex¬ 
cise tax on automobile parts or ac¬ 
cessories has burden of proof.—Eat¬ 
on V. American Chain Co., C.C.A. 
Conn., 63 F.2d 783, reversed on other 
grounds American Chain Co. v. Eat¬ 
on, 54 S.Ct. 443, 291 U.S. 386, 78 L. 
Ed. 859—Inland Pump Mfg. Co. v. 
U. S., Ct.Cl., 59 P.2d 261—Dalton 
Foundries v. U. S.. Ct.Cl., 56 F.2d 
483—Electric Storage Battery Co. v. 


McCaughn, D.C.Pa., 52 F.2d 205, re¬ 
heard 54 F.2d 814. affirmed, C.C.A.. 
McCaughn v. Electric Storage Bat¬ 
tery Co., 63 F.2d 715—Weir v. Mc¬ 
Grath, D.COhio. 52 F.2d 201—Perfec¬ 
tion Gear Co. v. U. S., Ct.Cl., 41 P. 
2d 561—Laher Auto Spring Co. v. 
U. S., Ct.CL, 5 F.Supp. 38—Imperial 
Brass Mfg. Co. v. U. S., 69 Ct.Cl. 20 
—Borg & Beck Co. v. U. S., 67 Ct.Cl. 
242. 

78. U.S.—Phillips v. Dime Trust & 
Safe Deposit Co., Pa., 52 S.Ct. 46. 
284 U.S. 160, 76 L.Ed. 220—Niles 
Bement Pond Co. v. U. S., Ct.Cl., 
50 S.Ct. 251. 281 U.S. 357. 74 L.Ed. 
901—Reinecke v. Spalding, Ill., 50 
S.Ct. 96, 280 U.S. 227, 74 L.Ed. 385 
—U. S. V. Mitchell. Ct.Cl.. 46 S.Ct. 
418. 271 U.S. 9. 70 L.Ed 799—U. S. 
V. Anderson, Cl.CL. 4 6 S.Ct. 131, 
269 U.S. 422, 70 L.Ed. 347—G. E. 
Employees Securities Corporation 
V. Manning, C.C.A.N.J., 137 F.2d 

637—Railroad Federal Savings & 
Loan Ass'n v. U. S., C.C.A.N.Y., 135 
F.2d 290, 153 A.L.R. 58l—Kessler 
V. U. S., C.C.A.Pa., 124 F.2d 152— 
Evans v. Rothensies, C.C.A.Pa., 
114 F.2d 958—^Heiner v. Gwinner, 
C.C.A.Pa., 114 F.2d 723. certiorari 
denied 61 S.Ct. 396, 311 U.S. 714, 
85 L.Ed. 465—^Van Antwerp v. U. 
S., C.C.A.Cal., 92 F.2d 871—Par¬ 
rott Estate Co. v. McLaughlin, C. 
C.A.Cal., 89 F.2d 188—Bourjois, 
Inc., V. McGowan, C.C.A.N.Y., 85 
F.2d 510, certiorari denied 57 S. 
Ct, 753. 300 U.S. 682, 81 L.Ed. 885 
—Public Opinion Pub. Co. v. Jen¬ 
sen. C.C.A.S.D., 76 F.2d 494—Rob¬ 
ertson V. Routzahn, C.C.A.Ohio, 75 
F.2d 537—Routzahn v. Willard 
Storage Battery Co., C.C.A.Ohio, 65 
F.2d 89, reversed on other grounds 
54 S.Ct. 443, 291 U.S. 386, 78 L.Ed. 
859—Taber v. U. S.. C.C.A.Iowa. 
59 F.2d 568, certiorari denied 53 
S.Ct. 86, 287 U.S. 636, 77 L.Ed. 
551—Lehman v. Tait, C.C.A.Md., 58 
F.2d 20, certiorari denied 53 S.Ct. 
79, 287 U.S. 626, 77 L.Ed. 543— 
Remington-Rand, Inc., v. U. S., D. 
C.DeL, 57 F.2d 1069. affirmed, C. 
C.A., 62 F.2d 1078—Brampton 

Woolen Co. v. Field, C.C.A.N.H., 
56 F.2d 23, certiorari denied 53 S. 
Ct. 12, 287 U.S. 608, 77 L.Ed. 529— 
Desco Corporation v. U. S., D.C. 
Del., 55 P.2d 411—Electric Stor¬ 
age Battery Co. v. McCaughn, D.C. 
Pa., 52 F.2d 205, reheard 54 F.2d 
814, affirmed, C.C.A., McCaughn v. 
Electric Storage Battery Co., 63 
F.2d 715—^Argonaut Consol. Min¬ 
ing Co. V. Anderson, C.C.A.N.Y., 52 
F.2d 55, certiorari denied 52 S.Ct. 
200, 284 U.S. 682, 76 L.Ed. 576— 
Hall V. U. S., C.C.A.Tex., 47 F.2d 
127—Union Co. v. U. S., Ct.Cl., 46 
F.2d 717—Skinner v. Eaton, C.C.A. 
Conn., 45 P.2d 568, certiorari de¬ 
nied 51 S.Ct. 486, 283 U.S. 837, 75 1 
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L.Ed. 1449—Collinson v. Reynolds, 
D.C.Wyo., 43 F.2d 395—U. S. v. 
Stahley Land & Livestock Co., D.C. 
Wyo., 43 F.2d 366. appeal dis¬ 
missed, C.C.A., 42 F.2d 1022—Fes- 
ler V. C. I. R., C.C.A., 38 F.2d 155, 
certiorari denied Fesler v. Lucas, 
50 S.Ct. 409. 281 U.S. 755, 74 L.Ed. 
1165—Bacon Coal Co- v. U. S., D. 
C.N.Y., 34 F.2d 706—Rouss v. 

Bowers. C.C.A.N.Y.. SO F.2d 628, 
certiorari denied 49 S.Ct. 348, 279 
U.S. 853. 73 L.Ed. 995—H. R. Lab¬ 
oratories V. U. S., D.C.N.Y,, 55 F. 
Supp. 266, affirmed, C.C.A., 151 P. 
2d 118—Allen v. Rogan, D.C.CaL, 
39 F.Supp. 424—Old Merchants 
Nat. Bank & Trust Co. of Battle 
Creek v. U. S.. D.C.Mich., 36 P. 

■ Supp. 961, affirmed, C.C.A., Old- 
Merchants Nat. Bank & Trust Co. 
of Battle Creek v. U. S., 117 F.2d 
737—In re Trustees System Co. of 
Louisville, D.C.Ky., 30 F.Supp. 361 
—National Paper Products Co. v. 
U. S.. D.C.CaL, 25 F.Supp. 755, af¬ 
firmed, C.C.A., 109 F.2d 583— 

Greenwood Compress & Storage 
Co. V. Fly, D.C.Miss., 24 F.Supp. 
168, reversed on other grounds, 

C. C.A., 102 P.2d 600—Oliver v. 

Bell, D.C.Pa., 23 F.Supp. 30, af¬ 
firmed, C.C.A., 103 F.2d 760— 

Industrial Trust Co. v. Broderick, 

D. C.R.I., 19 F.Supp. 961, affirmed, 
C.C.A., 94 F.2d 927, certiorari de¬ 
nied 58 S.Ct. 1040, 304 U.S. 572, 
82 L.Ed. 1536—Frank H. Stewart 
Electric Co. v. U. S., 65 Ct.Cl. 21. 

33 C.J. p 362 note 9 [k] (2). 
Invalidity of regulation 

Where a product is within the 
terms of a regulation, the taxpayer 
suing for recovery of the excise tax 
on such product has the burden of 
showing that the regulation is un¬ 
reasonable and does not conform to 
the statute under which it was 
promulgated.—Edison Storage Bat¬ 
tery Co. V. U. S., 67 Ct.Cl. 543— 
Cracker Jack Co. v. U. S., 67 Ct.Cl. 
89, certiorari denied 50 S.Ct. 32, 280 

U. S. 679, 74 L.Ed. 630, followed in 
67 Ct.Cl. 98, certiorari denied 50 S. 
Ct. 32, 280 U.S. 580, 74 L.Ed. 630, 
and followed in Shotwell Mfg. Co. 

V. U, S., 67 Ct.Cl. 152, certiorari de¬ 
nied 50 S.Ct, 33, 280 U.S. 680, 74 L. 
Ed. 630. 

Particular taxes within "rule 

(1) Documentary stamp tax.—^Fi¬ 
delity Inv. Ass’n V. U- S., Ct.Cl., 5 
F.Supp. 19, certiorari denied U. S. v. 
Fidelity Investment Ass'n, 54 S.Ct. 
560, 291 U.S. 685, 78 L.Ed. 1071. 

(2) Gift tax.—Krauss v. U. S., D. 
C.La., 61 F.Supp. 388, affirmed, C.C. 
A.. 140 F.2d 610. 

(3) Tax on oleomargarine.— 
Schafer v. Craft, D.C.Ky., 144 F. 907, 
affirmed, C.C.A., Craft v. Schafer, 153 
F. 176, 82 C.C.A. 349, 
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er^s determinations were incorrect,and that the 
commissioner's action was arbitrary and capri¬ 
cious.^^ 

In accordance with the rule as to the burden of 
proof in tax proceedings generally, considered su¬ 
pra § 677, the taxpayer has the burden of proving 
facts to show that the commissioner’s assessment 
is erroneous,and was illegally and arbitrarily 
made,^2 and to overcome the presumption of cor- 
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rectness of the commissioner’s decision, and other 
presumptions that may obtain.^^ 

In addition to the various presumptions which 
are warranted by the particular facts of the case,^^ 
or which are created by statute,86 it has generally 
been presumed in proceedings for the recovery of 
taxes that taxes paid were collected on assessments 
correctly made by the commissioner^'^ or other duly 
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(4) Tax on spirits.—Mayes v. Cas¬ 
ey, Ky., 252 F. 754, 164 C-C.A. 594. 

(5) Other taxes.—Yearwood v. U. 
S., D.C.La., 55 F.Supp. 295 —Atmore 
& Sons V. Rothensies, D.C.Pa., 33 F. 
Supp. 350—Denniston v, U. S., D.C. 
Ala., 23 F.Supp. 305. 

79. U.S.—Forbes v. Hassett, C.C.A. 
Mass.. 124 F.2d 925—Schram v. U. 
S., C.C.A.Mich., 118 F.2d 541, cer¬ 
tiorari denied Starr v. Schram, 62 
S.Ct. 412, two cases, 314 U.S. 695. 
86 L.Ed. 555—Kohnstamm v. Pe- 
drick, D.C.N.T., 62 F.Supp. 142, re¬ 
versed on other grounds, C.C.A., 
153 F.2d 506—Oklahoma Ben. Life 
Ass’n V. Jones, D.C.Okl., 57 F.Supp. 
423, affirmed, C.C.A., Jones v. Ok¬ 
lahoma Ben. Life Ass’n, 151 F.2d 
505—Best Butter Co. v. U. S., 53 
F.Supp. 224. 102 Ct.Cl. 4—Ehrlich 
V. Higgins, D.C.N.Y., 52 F.Supp. 
805—Commonwealth Trust Co. of 
Pittsburgh V. Driscoll, D.C.Pa., 50 
F.Supp. 949, affirmed, C.C.A., 137 
P.2d 653, certiorari denied 64 S.Ct. 
521. 321 U.S. 764, 88 L.Ed. 1061— 
Ayer Co. v. U. S., Ct.Cl., 38 F. 
Supp. 284. 

80. U.S.—Stokes v. Rothensies, D.C. 
Pa., 61 F.Supp. 444. 

81. U.S.—U. S. V. Trust Ho. B. I. 
35, Bank of America Nat. Trust & 
Savings Ass’n, C.C.A.Cal., 107 F.2d 
22—Smith Real Estate Co. v. Page, 

C. C.A.R.I., 67 F.2d 462—James H. 
Bunce Co. v. Eaton, D.C.Conn., 36 
F.2d 379—Wood & Ewer Co. v. 
Ham, D.C.Me., 14 F.2d 995—Mis¬ 
sissippi Val. Trust Co. v. U. S., 

D. C.Mo., 61 F.Supp. 451—^Weber v. 
Kavanagh, D.C.Mich., 62 F.Supp. 
619—J. D. Van Hooser & Co. v. 
Glenn, D.C.Ky., 50 F.Supp. 279— 
Intercoast Trading Co. v. Mc¬ 
Laughlin, D.C.CaL, 18 F.Supp. 149 
—Swift Mfg. Co. V. U. S., Ct.Cl., 
12 F.Supp. 453—Kern v. Poe, D.C. 
Wash., 8 F.Supp. 942—German¬ 
town Trust Co. V. Lederer, C.C.A. 
Pa., 263 F. 672—Schmitt v. Trow¬ 
bridge, D.C.Mich., 21 F.Cas.No.l2,- 
468, 24 Int.Rev.Rec. 381. 

Xlxcise tax 

U.S.—E. Albrecht & Son v. Landy, D. 
C.Minn., 27 F.Supp. 65, reversed 
on other grounds, C.C.A., 114 F.2d 
202 . 


Estate tax 

U.S.—Saunders v. Higgins, D.C.N.Y., 
29 F.Supp. 326. 

82. U.S.—Smith v. Dean, D.C.Ohio, 
52 F.2d 291. 

83. US.—U. S. V. Peabody Co., C. 
C.A.Tenn., 104 F.2d 267 —Willcutts 
V. Minnesota Tribune Co., C.C.A. 
Minn., 103 F.2d 947, certiorari de¬ 
nied Minnesota Tribune Co. v. 
Willcutts, 60 S.Ct. 93, 308 U.S. 577, 
84 L.Ed. 483—Wiget v. Becker. C. 
C.A.Mo., 84 F.2d 706—Longyear 
Realty Corp. v. Kavanagh, D.C. 
Mich., 60 F.Supp. 233—^Wallace v. 
U. S., D.C.N.Y., 50 F.Supp. 178, re¬ 
versed on other grounds, C.C.A., 
142 F.2d 240, certiorari denied 65 
S.Ct. 37, 323 U.S. 712, 89 L.Ed. 
573—Auricchio v. U. S., D.C.N.Y., 
49 F.Supp. 184—Baker v. Hoey, D. 
C.N.Y., 33 F.Supp. 799—In re Trus¬ 
tees System Co. of Louisville, D.C. 
Ky., 30 F.Supp. 361—Bushman v. 
U. S., Ct.Cl., 8 F.Supp. 694, cer¬ 
tiorari denied 55 S.Ct. 913, 295 U. 
S. 756, 79 L.Ed. 1699—Johnson Mo¬ 
tor Co. V. U. S., Ct.Cl., 6 F.Supp. 
122—Samuel Heath Co. v. U. S., 
Ct.Cl., 2 F.Supp. 637. 

Effect on general burden of proof 
In an action against the United 
States and the collector to recover 
money paid under protest as federal 
estate taxes, the presumption of va¬ 
lidity arising when it appeared that 
the money was exacted by the col¬ 
lector under color of his office did 
not increase the burden of proof, 
since the evidence necessary to sus¬ 
tain the burden would rebut the pre¬ 
sumption.—Howard v. U. S., C.C.A. 
La., 125 F.2d 986. 

Rule held inapplicable 

In action for refund, where tax¬ 
payer’s income tax return prepared 
by government field agent had er¬ 
roneously included money not re¬ 
ceived by taxpayer during year of 
return, and taxpayer was unable to 
prove every item in return because 
account books had been lost or de¬ 
stroyed, rule that burden was on 
taxpayer to show that commissioner 
erred in making assessment did not 
apply.—McNeill-Allman Const. Co. v. 
U. S., Ct.CL, 21 F.Supp. 410. 

84. U.S.—In re Trustees System 
Co. of Louisville, D.C.Ky., 30 F. 
Supp. 361. 


85. Authority of offlceirs 

U.S.—^Anderson v. P. W. Madsen Inv. 
Co., C.C.A. Utah, 72 F.2d 768— 
Smith V. U. S., D.C.Pa., 22 F.Supp. 
1011 . 

Book entries 

There is a presumption that the 
books of a taxpayer were cautiously 
kept and entries made with fore¬ 
thought and after a consideration of 
all the facts and that the statements 
therein are admissions against it; 
but this presumption depends on un¬ 
derlying facts producing them.—In 
re Trustees System Co. of Louis¬ 
ville, D.C.Ky., 30 F.Supp. 361. 
Regulation of business 

Court will not assume that pri¬ 
mary purpose of excise tax was not 
to bring money into treasury, but 
to regulate business practices.—F. 
Couthoui, Inc., v. U. S., Ct.Cl.. 54 F. 
2d 158, certiorari denied 52 S.Ct. 396, 
285 U.S. 548, 76 L.Ed. 939. 

86. U.S.—Howard v. U. S., C.C.A. 
La., 125 F.2d 986. 

87. U.S.—Phillips v. Dime Trust & 
Safe Deposit Co., Pa., 52 S.Ct. 46, 
284 U.S. 160, 76 L.Ed. 220—Niles 
Bement Pond Co. v. U. S., Ct.Cl., 
50 set. 251, 281 U.S. 357, 74 L.Ed. 
901—Kessler v. U. S., C.C.A.Pa., 
124 F.2d 152—Heiner v. Gwinner, 
C.C.A.Pa., 114 F.2d 723, certiorari 
denied 61 S.Ct. 396, 311 U.S. 714, 
85 L.Ed. 465—Lehman v. Tait, C. 
C.A.Md., 58 F.2d 20, certiorari de¬ 
nied 53 S.Ct. 79. 287 U.S. 626, 77 
L.Ed. 543—Anderson v. U. S., C.C. 
A.Tex., 48 P.2d 201—Rouss v. Bow¬ 
ers, C.C.A.N.Y., 30 F.2d 628. certio¬ 
rari denied 49 S.Ct. 348, 279 U.S. 
853, 73 L.Ed. 995—Park Palls Lum¬ 
ber Co. v. Burlingame, C.C.A.Wis., 

1 F.2d 855, certiorari denied 45 S. 
Ct. 125, 266 U.S. 626, 69 L.Ed. 475— 
Old Merchants Nat. Bank & Trust 
Co. of Battle Creek v. U. S., D.C. 
Mich., 36 F.Supp. 961, affirmed, C. 
C.A., Old-Merchants Nat. Bank & 
Trust Co. of Battle Creek v. U. S., 
117 F.2d 737—In re Trustees Sys¬ 
tem Co. of Louisville, D.C.Ky., 30 
F.Supp. 361—Luzier’s v. Nee, D.C. 
Mo., 24 F.Supp. 608, affirmed, C. 
C.A., 106 F.2d 130. certiorari de¬ 
nied 60 S.Ct. 514, 309 U.S. 660, 84 
L.Ed. 1008—Santa Monica Moun¬ 
tain Park Co. v. U. S., D.C.Cal., 20 
F.Supp. 209, affirmed, C.C.A., 99 F. 
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constitiiteci taxing officer,*® that the commissioner's 
determinations or findings are correct,®^ and that 
the assessments of the commissioner^® or other tax¬ 
ing official®^ are correct. So also the findings of 
the tax court are prima facie correct®® There is 
no presumption that the commissioner failed to do 
his duty and did not investigate matters relating to 
the taxpayer’s right to a refund.®* 

The presumption in favor of the commissioner’s 
determinations or assessments is rebuttable,®^ and 
its application is subject to reasonable limitations.®^ 
In the final analysis the presumption depends on the 
weight of the facts on which the commissioner 


made his determination and when the presump¬ 
tion is overcome it is incumbent on defendant to 
make a full and explicit showing of the facts mi 
which the commissioner acted.®^ 

Shifting of burden of going forward with evi¬ 
dence, Where the taxpayer has prima facie sus¬ 
tained the burden of proving his right to recover 
taxes, the burden is on defendant to introduce evi¬ 
dence to support the validity of the tax.®® 

Proof of correct tax liability. It is the rule in an 
action to recover taxes paid, as distinguished from 
the rule in proceedings in the tax court for review 
of the commissioner’s determination, considered su- 


2d 450, certiorari dismissed 59 S. 
Cl, 547. 306 U.S. 666. S3 L.Ed. 1062 
—Charleston Lumber Co. v. U. S., 

B. C VV.Va.. 20 F.Supp. S3—Indus¬ 
trial Trust Co. V. Broderick, D.C. 
R.I.. 19 FSupp. 961, affirmed. C.C. 
A.. 94 F.2d 927, certiorari denied 
58 S Ct. 1040, 304 U.S. 572, 82 L.Ed. 
1536—Brooks v. Willcuts, D.C. 
Minn., 9 F Supp. 19, affirmed, C. 

C. A.. 78 F.2d 270. 

Partictaar taxas witliiii role 

(1) Documentary stamp tax.— 
Fidelity Inv. Ass’n v. U. S., Ct.Cl., 5 
F.Supp. 19, certiorari denied U. S. v. 
Fidelity Investment Ass'n, 54 S.Ct. 
560, 291 U.S. 685. 78 L.Ed. 1071. 

(2) Gift tax.—^Krauss v. U. S., D. 
C.La., 51 F.Supp. 388, affirmed, C.C. 
A., 140 F.2d 510. 

(3) Tax on automobile parts.— 
Electric Storage Battery Co. v. Mc- 
Caughn, D.C.Pa., 52 P.2d 205, rear¬ 
gued 54 F.2d 814, affirmed, C.C.A., 
McCaughn v. Electric Storage Bat¬ 
tery Co., 63 P.2d 715. 

(4) Tax on railroads for interest 
payments.—Kentucky Imp. Co. v. 
Slack, Mass., 100 U.S. 648, 25 L.Ed. 
609. 

(5) Tax on spirits.—Mayes v. 
Casey, Ky., 252 F. 754, 164 C.C.A. 
594. 

88. . U.S.—Howard v. U. S., C.C.A. 
La., 125 F.2d 9£6. 

89. U.S.—G. E Employees Securi¬ 
ties Corporation v. Manning, C.C.A. 
N.J., 137 F.2d 637~Porbes v, Has- 
sett, C.C.A.Mass., 124 F.2d 925— 

E. Albrecht & Son v. Landy, C.C-A. 
Minn., 114 F.2d 202—U. S. v. Jaf- 
fray. C.C.A.Minn., 97 F.2d 488, af¬ 
firmed 59 S.Ct. 541, 306 U.S. 276, 
83 L.Ed. 647—^Kohnstamm v. Pe- 
drick, D.C.N.Y., 62 F.Supp, 142, re¬ 
versed on other grounds, C.C.A., 
153 F.2d 506—Longyear Realty 
Corp. V. Kavanagh, D.C.Mich., 60 

F. Supp. 233—Oklahoma Ben. Life 
Ass’n V. Jones, D.C.Okl., 67 F. 
Supp. 423, affirmed, C.C.A., Jones 
V. Oklahoma Hen. Life Ass’n, 151 
F.2d 506—H. R. Laboratories v. U. 
S., D.C.N.Y., 65 F.Supp. 266, af¬ 


firmed. C.C.A., 151 F.2d 118—Best 
Butter Co. v. U. S., 53 F.Supp. 224, 
102 Ct.Cl. 4—Commonwealth Trust 
Co. of Pittsburgh v, Driscoll, D.C. 
Pa., 50 F.Supp 949, affirmed, C.C. 
A.. 137 F.2d 653, certiorari denied 
64 S.Ct. 521. 321 U.S. 764, 88 L.Ed. 
lOei—Wallace v. U. S., D.C.N.Y., 
50 F.Supp. 178, reversed on other 
grounds. C.C.A., 142 P.2d 240, cer¬ 
tiorari denied 65 S.Ct. 37, 323 U. 
S. 712, 89 L-Ed. 573—^Auricchio v. 

U. S., D.C.N.Y., 49 F.Supp. 184— 
McClure v. U. S., 48 F.Supp, 531, 
98 Ct.Cl. 381—^Allen v. Rogan, D.C. 
Cal., 39 F.Supp. 424—Baker v. 
Hoey, D.C.N.y., 33 F.Supp. 799— 
Caldwell v. U. S., D.C.Pa., 30 P. 
Supp. 308. affirmed, C.C.A., 114 F. 
2d 995—^Hammermill Securities 
Corporation v. Noel, D.C.Va., 26 F. 
Supp. 402—Rockford Paper Mills 

V. U. S., Ct.Cl.. 16 F.Supp. 766— 
Wilson & Co., Ct.Cl., 15 F.Supp. 
332. 

Compliance with appellat© court’s 
mandate 

U.S.—Olds & Whipple v. U. S., Ct 
CL, 22 F.Supp. 809.' 

90. U.S.—Wiget V. Becker, C.C.A, 

Mo., 84 F2d 706—Wilmington 
Steamboat Co. v. Sturgess, C.C.A. 
N.J., 55 F.2d 831—Robert P. Hy- 
ams Coal Co. v. U. S., D.C.La., 26 
F.2d 805—Mississippi Val. Trust 
Co. v. U. S., D.C.Mo., 61 F.Supp. 
451—^Weber v. Kavanagh, D.C. 
Mich., 52 F.Supp. 619—J. D. Van 
Hooser & Co. v. Glenn, D.C.Ky., 50 
F.Supp. 279—McClure v. U. S., 48 
F.Supp. 531, 98 Ct.Cl. 381—Morri¬ 
son Cafeterias Consol, v. U. S., 42 
F.Supp. 73, 95 Ct.Cl. 151—Moyle v. 

U. S., Ct.Cl., 22 F.Supp. 432—Pick¬ 
wick Corporation v. Welch, D.C. 
Cal., 21 F.Supp. 664—Intercoast 
Trading Co. v. McLaughlin, D.C. 
Cal., 18 F.Supp. 149-—S. S. Pierce 
Co. V. U. S., D.C.Mass., 17 F.Supp. 
667, reversed on other grounds, C. 
C.A., 93 F.2d 599—Ford Motor Co. 

V. U. S., CtCl., 9 F.Supp. 590, cer¬ 
tiorari denied U. S. v. Ford Motor 
Co., 56 S.Ct 170, 296 U.S. 636, SO 
L.Ed. 452—^Johnson Motor Co. v. 
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TJ. S., Ct.Cl., 6 F.Supp. 122—Bern- 
heim Distilling Co. v. Mayes, D.C. 
Ky., 268 F. 629—Germantown 
Trust Co. V. Lederer, C.C.A.Pa., 
263 F. 672—^Anderson v. Farmers’ 
Loan & Trust Co., N.Y., 241 F. 
322, 154 C.C.A. 202—Schmitt v. 

Trowbridge, D.C.Mich., 21 P.Cas. 
No.12,468, 24 Int.Rev.Rec. 381. 

91. U.S.—^Wood & Ewer Co. v. Ham, 

D. C.Me., 14 F.2d 995—Hampton & 
L. P. Ry, Co. V. Noel, D.C.Va,, 300 
F. 438. 

92. U.S.—Charles C. Lewis Co. v. 

U. S., D.C.Mass., 14 F.Supp. 471 
—^American Security & Trust Co. 

V. TaU, D.C.Md., 6 F.Supp. 337. 

93. U.S.—^Van Antwerp v. U. S., D. 
C.Cal., 17 F.Supp. 229, reversed 
on other grounds, C.C.A,, 92 F.2d 
871. 

94. U.S.—^Williamsport Wire Rope 
Co. V. U. S., CtCl., 48 S.Ct 587, 277 
U.S. 551, 72 L.Ed. 985—Anglim v. 
Acme Brewing Co., O.C.A.Cal., 143 
P.2d 412, certiorari denied Acme 
Brewing Co. v. Anglim, 65 S.Ct. 
119, 323 U.S. 765, 89 L.Ed. 612— 

E. Albrecht & Son v. Landy, C.C. 
A.Minn., 114 F.2d 202—Wiget v. 
Becker, C.C.A.Mo., 84 F,2d 706— 
Hotter V. Patterson, C.C.A.Kan., 68 
P.2d 252—Wilson v. Eisner, C.C. 
A.N,Y., 282 P. 38—Bernheim Dis¬ 
tilling Co. V. Mayes, D.C.Ky., 268 
P. 629. 

95. U.S.—U. S. V. State Street 
Trust Co., C.C.A.Mass., 124 F.2d 
948. 

Prima facie correct 

Computation of taxpayer’s net in¬ 
come by commissioner is only prima 
facie correct and not controlling, ei¬ 
ther as to method or result.—Kai- 
serman v. U. S., D.C.IIL, 51 F.2di 
395. 

96. U.S.—In r© Trustees System Co. 
of Louisville, D.C.Ky., 30 F.Supp^ 
361. 

97. U.S.—Bernheim Distilling Co, v^ 
Mayes, D.C.Ky., 268 F. 629. 

98. U.S.—Kem v. Poe, B.C-Wasbu^ 
8 F.Supp. 942, 



47 C.J.S. 


INTERNAL REVENUE 


§ SOI 


pra § 709 a, that the taxpayer not only has the bur¬ 
den of proving that the tax collected was erroneous 
and invalid, but that he also has the burden of prov¬ 
ing his true tax liability and the amount which he 
is entitled to recover the taxpayer’s show¬ 

ing of the error of the tax does not shift to the 
government the burden of showing the correct 
amount of tax due.^ It has been held, however, 
that the taxpayer has not the burden of proving 
that he is not indebted to the government on some 
ground other than that originally asserted,2 and the 
government has the burden of proving that the tax¬ 
payer is liable otherwise than on the ground orig¬ 
inally asserted, since this is an affirmative defense.^ 

FuU iax burden borne by plaintiff. Under stat¬ 
utes so providing, in actions by a manufacturer to 
recover the amount of overpayment of the manu¬ 
facturers’ excise tax,^ or in actions by a taxpayer 
to obtain a refund of the processing taxes collect¬ 
ed under an unconstitutional statute,5 plaintiff has 


the burden of proving that he bore the full burden 
of the tax and did not shift the tax burden to oth¬ 
ers. Under provisions to that effect, the fact that 
the margin was lower before and after the tax pe¬ 
riod is prima facie evidence that the taxpayer has 
not borne the burden of the tax,^ and the taxpayer 
has the burden of overcoming the presumption.'^ 
The commissioner’s determination that the excise 
tax is payable does not raise a conclusive presump¬ 
tion that the taxpayer shifted the burden of the tax 
to his customers.^ 

Allowance of claim by commissioner. Where the 
taxpayer’s claim for a refund has been allowed by 
the commissioner, but payment is refused by the of¬ 
ficers of the treasury department, the allowance by 
the commissioner is prima facie evidence of the 
amount that is due.2 However, if the commission¬ 
er subsequently found that his determination of 
overassessment was not in accordance with law he 
is not bound to adhere to it, and the rule of pre¬ 
sumptive correctness does not apply.^® 


99. U.S.—Helvering v. Taylor, 55 
S.Ct. 287, 293 U.S. 507, 79 L.Ed. 
623—Forbes v. Hassett, C.C.A. 
Mass., 124 P.2d 925—Welch v. St. 
Helens Petroleum Co., C.C.A.Cal., 
78 F.2d 631—Atlanta Casket Co. v. 
Hose, C.C.A.Ga., 22 P.2d 800— 
Auricchio V. U. S.. D.C.N.Y., 49 F. 
Supp. 184—In re Trustees System 
Co. of Louisville, D.C.Ky., 30 F. 
Supp. 361. 

Amount improperly collected 
U.S.—Na.tional Investors Corporation 
V. Hoey, C.C.A.N.Y., 144 F.2d 466 
—Scofield V. Le Tulle, C.C.A.Tex.. 
103 F.2d 20, affirmed Le Tulle v. 
Scofield, 60 S.Ct. 313. 308 U.S. 415, 
84 L.Ed. 355, rehearing denied 60 
S.Ct 465, 309 U.S. 694, 84 L.Ed. 
1035—Smith Real Estate Co. v. 
Page, C.C.A.R.I., 67 F.2d 4 62— 

Jenkins v. Smith, D.C.Conn., 21 F. 
Supp. 251—Swift Mfg. Co. v. U. S., 
CtCl., 12 F.Supp. 453. 
la suit for refund of gift tax, 
taxpayer has burden of showing 
that commissioner’s assessment was 
erroneous and that value taxpayer 
took as basis of his claim for refund 
was right, and that taxpayer was 
therefore entitled to amount sued 
for.—Krauss v. U. S., C.C.A.La,, 140 
P.2d 610. 

1, U.S.—Welch V. St. Helens Pe¬ 

troleum Co., C.C.A. Cal., 78 F.2d 
631. 

fl. U.S.—U. S. V. First Wisconsin 
Trust Co., C.C.A.Wis., 92 F 2d 840. 

8. U.S,—U. S. V. First Wisconsin 
Trust Co., supra. 

4, xJ.S.—^Andrew Jergens Co. v. 
Couuer, C,C.A.Ohio, 125 F.2d 686— 

B. F. Goodrich Co. v. U. S.. D.C. 
Cal., 48 F.Supp. 463, affirmed, C 


C. A.. 135 F.2d 456, affirmed 64 S. 

Ct. 471. 321 U.S. 126, 88 L.Ed. 602. 
rehearing denied 64 S.Ct. 614, 321 
U.S. 803, 88 L.Ed. 1089—Charles 
Marchand Co. v. Higgins, D.C.N. 
Y.. 36 F.Supp. 792, affirmed, C.C. 
A., 124 F.2d‘ 433—Andrew Jer- 

gens Co. V. Conner, D.C.Ohio, 31 F. 
Supp. 61, affirmed, C.C.A., 125 F.2d 
686—Skinner v. U. S., D.C.Ohio, 
8 F.Supp. 999. 

Suit prior to euactmeut of statute 
Manufacturer In suit brought 
prior to effective date of statute so 
requiring, for refund of automobile 
accessories tax, was not required to 
prove, as condition precedent to re¬ 
covery, that it bore burden of tax 
or gave bond to use refund in re¬ 
imbursing customers.—^American 

Bosch Magneto Corporation v. U. S., 
Ct.CL. 6 F.Supp. 455. 

5. U.S.—Katz Underwear Co. v. U. 
S., C.C.A.Pa., 127 F.2d 965, certio¬ 
rari denied 63 S.Ct. 51, 317 U.S. 
655, 87 L.Ed. 526—Cudahy Packing 
Co. V. U, S., C.C.A.I11., 126 F.2d 
429—Co tan Corporation v. U. S., 

D. C.N.J., 51 F.Supp. 698, affirmed, 
C.C.A., 151 F.2d 188—Blumenthal 
Print Works v. U. S., D.C. La., 61 
F.Supp. 208, affirmed, C.C.A., 141 
F.2d 211=^H. T. Poindexter & Sons 
Merchandise Co. v. U. S., D.C.Mo., 
40 F.Supp. 787, reversed on other 
grounds. C.C.A., U. S. v. H. T. 
Poindexter & Sons Merchandise 
Co., 128 F.2d 992, certiorari denied 
63 S.Ct. 159, 317 U.S. 677, 87 L. 
Ed. 543, rehearing denied 63 S.Ct. 
255, 317 U.S. 710, 87 L.Ed. 666— 
Ney V. U. S., D.CVa,, 83 F.Supp. 
564. 

Costs plus tax as test 

U.S.—Insular Sugar Refining Corpo- 
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ration v. U. S., 49 F.Supp. 319, 99 
Ct.Cl. 345, certiorari denied 64 S. 
Ct. 60. 320 U.S. 750, 88 L.Ed. 446. 
Effect of loss of records 

In an action to recover floor 
stocks taxes and interest paid under 
the Agricultural Adjustment Act, al¬ 
though the district court would ac¬ 
cept plaintiff’s explanation that its 
failure to produce its records was 
due to the fact that most of the 
records were washed away during 
a severe flood, and no unfavorable 
inference could be drawn from fail¬ 
ure to produce records, plaintiff’s 
burden of establishing to the satis¬ 
faction of the district court that it 
sustained the burden of the taxes 
was not lessened.—Katz Underwear 
Co. V. U. S., D.C.Pa., 39 F.Supp. 976, 
affirmed, C.C.A., 127 P.2d 965, certio¬ 
rari denied 63 S.Ct. 51, 317 U.S. 655, 
87 L.Ed. 626. 

e. U.S.—Finck Cigar Co. v. C. I. R., 

C. C.A., 134 P.2d 261, certiorari de¬ 
nied 64 S.Ct. 35, 320 U.S. 736, 88 
L.Ed, 444. 

7. U.S.—Putnam Knitting Co. v. U. 
S., 68 F.Supp. 357, 102 Ct.Cl. 805. 

8. U.S.—Duradene Co. v. Magruder, 

D. C.Md., 21 F.Supp. 426, affirmed, 
C.C.A., 95 F.2d 999. 

ITucoutradicted evidence 

Alleged presumption that taxpay¬ 
er did not absorb tax was rebutted 
by taxpayer’s uncontradicted evi¬ 
dence that he did absorb the tax.— 
Biermann v. Shea, D.C.N.Y., 28 F. 
Supp. 213. 

9. U.S.—U. S. V. Real Estate Sav. 
Bank, CtCl., 104 U.S. 728, 26 L.Ed. 
908—U. S. v. Kaufman, Ct.Cl., 96 
U.S. 667, 24 L.Ed. 792. 

10. U.S.—Marshall v. U. S., CtCl., 



§ 902 


INTERNAL BETENVE 


47 C.J.S. 


§ 902. Limitations and Waivers 

A taxpayer suing to recover internal revenue taxes 
has the burden of proving a contention asserted by him 
that the assessment was not timely made, and he must 
also show that his suit is not barred by the statute of 
limitations. 

Where a taxpayer seeking to recover taxes claims 
that the tax was assessed after the statute of limi¬ 
tations had run, he has the burden of proving such 
fact and he also has the burden of proving that 
any waiver which may have been executed was in- 
valid.^2 The taxpayer also has the burden of prov¬ 
ing a contention that the commissioner's delay in 
collecting taxes, after an unlimited waiver, was 
unreasonable and arbitrary.^3 

The presumption of official regularity applies to 
sustain an inference that the commissioner ap¬ 
proved a waiver of the statute of limitations as to 
the timre of making an assessment and, where 
a waiver is regular in form and in the possession of 
the commissioner’s office, it is presumed to be val- 
id.^5 

Overpayments made after statutory bar. Where 
a taxpayer seeks to recover for an overpayment 
under the Internal Revenue Code, 26 U.S.C.A. § 
3770, and similar statutes, providing that any tax 


assessed or paid after the expiration of the period 
of limitation shall be considered an overpayment 
and shall be credited and refunded to the taxpayer 
if claim therefor is filed within the period of limi¬ 
tation for filing such claim, the taxpayer has the 
burden of proving that he is entitled to recover.^^ 
Under the Revenue Act of 1926 § 1106, providing 
that no credit or refund as to taxes paid after the 
bar of limitations should be allowed unless the tax¬ 
payer had overpaid the tax, it was presumed that, 
in the absence of evidence to the contrary, the tax 
was originally due and owing and was not over- 
paid.^*^ 

Limitations on action to recover taxes. A tax¬ 
payer suing to recover taxes paid has the burden 
of proving that he instituted his action within the 
period of limitations from the time of the disallow¬ 
ance of his claim for a refund.^S 

§ 903. Ignorance, Mistake, Fraud, or Duress 

The party alleging ignorance, mistake, fraud, or 
duress has the burden of proving facts to establish such 
allegation. 

In general, in actions by a taxpayer to recover 
taxes paid, any party alleging ignorance, mistake, 
fraud or duress has the burden of proving facts to 
establish such allegation.There is no presump- 


26 F.Supp. 474. certiorari denied 
60 S.Ct. 128, 308 U.S. 597, 84 L. 
Ed 500. 

11. Time of filing* return 

A taxpayer claiming the benefit of 
a statute providing that the assess¬ 
ment be made within five years after 
the return was filed has the burden 
of proving that he filed his return 
more than five years before the as¬ 
sessment was made.—Liawrence v. 
Ham. D.C.Me.. 19 F.2d 643. 

12. U.S.—Riverside & Dan River 
Cotton Mills V. U. S.. Ct.Cl., 11 F. 
Supp. 134, certiorari denied 56 
S.Ct. 148, 296 U.S. 624, 80 L.Ed. 
444. 

Authority to execute waiver 

Burden of showing alleged lack 
of authority of its officers to exe¬ 
cute waivers of limitations on as¬ 
sessments of income tax rested on 
corporate taxpayer attacking valid¬ 
ity of waivers.—Crown Willamette 
Paper Co. v. McLaughlin, C.C.A.Cal., 
81 F.2d 365, certiorari denied 56 S. 
Ct. 939, 298 U.S. 674, 80 L.Ed. 1396. 

13. U.S—Greylock Mills v. White, 
D.C.Mass., 55 F.2d 704, affirmed, C. 
C.A., 63 F.2d 866, certiorari denied 
53 S.Ct. 793, 289 U.S. 760, 77 L.Ed. 
1503. 

14. U.S,—Riverside Sc Dan River 
Cotton Mills V. U. S.. Ct.Cl.. 11 
F Supp. 134, certiorari denied 66 
S.Ct. 148, 296 U.S. 624, 80 L.Ed. 
444. 


15. Authorized indorsement 

Waivers of limitation on assess¬ 
ment of income tax being deposited 
in commissioner's office in compli¬ 
ance with suggestion to taxpayer, 
presumption was that approval in¬ 
dorsement was authorized.—Hosier 
V. Goodcell, D.C.Cal., 49 F.2d 391. 

16. U.S.—Hartwell Mills v. Rose, C. 

C.A.Ga.. 61 F.2d 441. 

Claim of abatement 

(1) The taxpayer also has the 
burden of showing that his claim is 
not barred by Revenue Act of 1928 
§ 611, providing that under certain 
conditions when a tax is assessed 
within the period of limitation, but 
IS not collected within such period 
because of the taxpayer’s claim of 
abatement, the collection of the tax 
after the limitation period shall not 
be considered an overpayment with¬ 
in § 3770—Hartwell Mills v. Rose, 
supra—Imhoff-Berg Silk D-yeing Co. 
V. U. S., D.C.N.J., 43 F.2d 836—Na¬ 
tional Paper Products Co. v. U. S., 
D,C,Cal., 25 F.Supp. 755, affirmed, 
C.C.A., 109 P.2d 583. 

(2) It has been held that, where 
the taxpayer has filed a claim of 
abatement, it will be presumed to 
have caused the delay in the col¬ 
lection of the assessments until aft¬ 
er the hearing on such claim.— 
Daniel Reeves, Inc., v. Anderson, C. 
C.AN.Y., 43 P.2d 679, affirmed Gra¬ 
ham V. Goodcell, 61 S.Ct. 186, 282 
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U.S. 409, 75 L.Ed. 415, and followed 
in, C.C.A., Jennings v. Anderson. 43 
P 2d 683, affirmed Graham v. Good¬ 
cell, 51 S.Ct. 186, 282 U.S. 409, 75 
L.Ed. 415. 

17. U.S.—Gotham Can Co. v. U. S., 
Ct.CL, 37 F.2d 793, petition dis¬ 
missed 50 S.Ct. 463, 281 U.S. 706, 
74 L.Ed. 1129. 

18. U.S.—^A. G. Reeves Steel Const. 
Co. v. Weiss, C.C.A.Ohio, 119 P. 
2d 472, certiorari denied 62 S.Ct. 
181, 314 U.S. 677, 86 L Ed. 541— 
John P. Jelke Co. v. Smietanka, 
C.C.A.in., 86 F.2d 470. certiorari 
denied 57 S.Ct. 511, 300 U.S. 669, 
81 L.Ed. 876. 

Burden of proof as to timeliness of 
filing of claim for refund see In¬ 
fra § 915. 

19. Burden on taxpayer 

(1) In general.—Rice v. Ei.sner, C. 
C.A.N.Y., 16 P.2d 358, certiorari de¬ 
nied 47 S.Ct. 477, 273 U.S. 764, 71 
L.Ed. 880. 

(2) The burden is on the tax¬ 
payer to show that he was induced 
to enter into a compromise agree¬ 
ment by fraud and duress by the 
government’s agents.—Staten Island 
Hygeia Ice & Cold Storage Co, v. U. 
S., D.C.N.Y., 9 F.Supp. 746, reversed 
on other grounds, C.C.A., 85 P.2d 
68 . 

Burden on government 

(1) In suits by trustors for taxes 
paid on income from trust property. 
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tion that the commissioner of internal revenue loiew 
facts which only the taxpayer would be likely to 
know, where the taxpayer did not include such facts 
in his return.20 

§ 904. Incomes Taxable 

The taxpayer has the burden of proving a contention 
made by him that the particular receipts taxed were not 
taxable income, and that the determination of the com¬ 
missioner of internal revenue is erroneous. 

The determination of the commissioner of inter¬ 
nal revenue as to what constitutes taxable income 
is prima facie correct and the burden of prov¬ 
ing that the commissioner has erred in such deter¬ 
mination is on the taxpayer,22 In general, the bur¬ 
den is on the taxpayer to prove a contention made 
by him that the tax levied on certain receipts was 
improper in that such receipts were not taxable in¬ 
come,23 or taxable income only in part,24 or that, 
if income, it was taxable on a different basis than 


that on which it was actually taxed.25 

Where the government claims that the taxpayer 
is estopped to object to having certain receipts taxed 
as income, the government has the burden of prov¬ 
ing facts raising an estoppeL26 

§ 905. Deductions in General 

The taxpayer has the burden of proving his right to, 
and the amount of, a deduction claimed by him. 

In actions to recover taxes paid, the taxpayer has 
the burden of proving facts showing that he is en¬ 
titled to a deduction claimed by him,27 for the tax¬ 
able year for which it is claimed,28 and the amount 
thereof ;29 and he must establish that the determi¬ 
nation of the commissioner of internal revenue dis¬ 
allowing the deduction is illegal and erroneous,^® 
and results in an overpayment of taxes.31 

Since the taxpayer has the burden of showing his 


internal revenue collector had bur¬ 
den of establishing trustors’ bad 
faith or fraudulent design in set¬ 
ting up trust.—Hudson v. Jones, D. 
C.Okl., 22 F.Supp. 938. 

(2) Where the government alleged 
that the commissioner was igno¬ 
rant of the facts and was misled by 
the return, so that the taxpayer was 
estopped thereby, the government 
had the burden of proving such 
facts.—U. S. V. Dickinson, C.C.A. 
Mass., 95 F.2d 65. 

(3) Where the commissioner has 
allowed the claim for a refund, but 
payment is refused by the officers 
of the treasury department on the 
ground of fraud or mistake, the 
government has the burden of prov¬ 
ing such fraud or mistake.—U. S. 
V. Real Estate Sav. Bank, Ct.Cl., 104 
U.S. 728. 26 L.Ed. 908. 

20. U.S.—Robbins v. U. S., Ct.Cl., 21 
F.Supp. 403. 

21- U.S.—Kentucky Block Coal Co. 
V. Lucas, D.C.Ky., 4 F.Supp. 266. 

22. U.S.—Cranson v. U. S., C.C.A. 
Cal., 146 F.2d 871, certiorari de¬ 
nied 66 S.Ct. 22. 

23. U.S.—Benjamin v. Hoey, C.C.A. 
N.Y., 139 F.2d 945—Bone v. U. S., 
D.C.Ga., 46 F.2d 1010—Skinner v. 
Eaton, C.C.A.Conn., 45 F.2d 568. 
certiorari denied 51 S.Ct. 486, 283 

U. S. 837. 76 L.Ed. 1449—Zimbahst 

V. Anderson, C.C.A.N.Y., 38 F.2d 
57—Lattimore v. U. S., Ct.Cl., 12 
F.Supp. 895—Kentucky Block Coal 
Co. V. Lucas, D.C.Ky., 4 F.Supp. 
266. 

Bividonds as income 

(1) In action for refund of Income 
taxes claimed to have been errone¬ 
ously assessed, burden was on tax¬ 
payer's to prove that distribution by 


corporation was not taxable as “div¬ 
idend” because it was a return of 
capital.—Rheinstrom v. Conner, C.C. 
A.Ohio, 125 F.2d 790, certiorari de¬ 
nied 63 S.Ct. 49, 317 U.S. 654, 87 
L.Ed. 526, rehearing denied 63 S.Ct. 
154. 317 U.S. 708, 87 L.Ed. 564— 
First Nat. Bank v. Conner, C.C.A. 
Ohio. 125 F.2d 790. certiorari denied 
63 S.Ct. 50. 317 US. 654, 87 L.Ed. 
526. rehearing denied 63 S.Ct. 155. 
317 U.S. 708, 87 L.Ed. 564—South¬ 
ern Pac. Co. V. Lowe, D.C.N.Y., 238 
F. 847, reversed on other grounds 
38 S.Ct. 540, 247 U.S. 330, 62 L.Ed. 
1142. 

(2) Stockholder had burden of 
proving that dividend was not tax¬ 
able because it was from earnings 
accumulated before March 1, 1913. 
or was return of capital rather than 
Income.—Coudon v. Tait, D.C.Md., 
56 F.2d 208, affirmed. C.C.A., 61 F.2d 
904, certiorari denied 53 S.Ct. 694, 
289 U.S. 733, 77 L.Ed. 1482. 

24. U.S.—Ramsay v. U. S., D.C.Mo., 
55 F.2d 333. 

25. Salary or dividends 
Taxpayer suing to recover over¬ 
payment of taxes had burden to 
show sums received and taxed as 
salary were in fact dividends.—Lih- 
me V. Reinecke, C.C,A.I11., 59 P.2d 
633. 

26. U.S.—Philadelphia Nat. Bank v. 
Rothensies, D.C.Pa., 43 F.Supp. 
923. 

27. U.S.—Reinecke v. Spalding, Ill., 
50 S.Ct. 96, 280 U.S. 227, 74 L.Ed. 
385—Readers' Pub. Corporation v. 
U. S., Ct.Cl.. 40 F.2d 145. 

Within statute permitting deduction 
Burden was on taxpayer seeking 
to recover alleged overpayment of 
income taxes to show that he cam© 
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Within the terms of the statute per¬ 
mitting the deduction claimed.- -Mc¬ 
Gee V. Nee. C.C.A.MO., 113 P.2d 542 
—Consolidated Tea Co. v. Bowers, 
D.C.N.Y., 19 P.2d 382—Pennsylvania 
Co. for Insurances on Lives and 
Granting Annuities v. Brown. D.C. 
Pa., 6 F.Supp. 582, affirmed, C.CjL, 
70 P.2d 269. 

28. U.S.—McGee v. Nee. C.C.A.Mo., 
113 F.2d 543—Green Oil Soap Co. 
V, Reinecke, D.C.Ill., 36 F.2d 599 
—^Elmhirst v. Duggan, D.C.N.Y., 
14 F Supp. 782. 

29. U.S.—Helvering v. Taylor, 56 S. 
Ct. 287, 293 U.S. 507, 79 L.Ed. 623 
—Welch V. St. Helens Petroleum 
Co., CC.A.Cal., 78 F.2d 631—Goss 
<& DeLeeuw Mach. Co. v. U, S., D. 
C.Conn., 53 F.Supp. 853. 

30. U.S.—Reinecke v. Spalding, Ill., 
50 S.Ct. 96. 280 U.S. 227, 74 L. 
Ed, 385—Readers' Pub. Corpora¬ 
tion V. U. S, Ct.Cl., 40 F.2d 145 
—Old Merchants Nat. Bank & 
Trust Co. of Battle Creek v. U. 
S., D.C.Mich., 36 F.Supp. 9 61, af¬ 
firmed, C.C.A., Old-Merchants Nat. 
Bank & Trust Co. of Battle Creek 
V. U. S., 117 F.2d 737. 

Munitions tax; amortization allow¬ 
ance 

Taxpayer suing for refund of mu¬ 
nitions tax had burden of showing 
that amortization allowance made 
by internal revenue commissioner 
for values of buildings and machin¬ 
ery was not reasonable.—Oliver 
Typewriter Co. v. U. S., Ct.Cl., 14 
F.Supp. 643, certiorari denied 67 
S.Ct. 30, 299 U.S. 567, 81 L.Ed. 418. 

31. U.S.—^Willcuts V. Minnesota 
Tribune Co., C.C.A.Minn., 103 F.2d 
947, certiorari denied Minnesota 
Tribune Co. v. Willcuts, 60 S.Ct. 
93, 308 U.S. 677. 84 L.Ed. 482. 
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trae tax liability and tbe amount be is entitled to 
recover, as discussed supra § 901, the taxpayer’s 
showing of the failure of the commissioner to make 
a deduction to which he was entitled does not shift 
to the government the burden of showing the cor¬ 
rect amount of tax due.^^ However, once the tax¬ 
payer has made out a prima facie case for the al¬ 
lowance of a deduction, the burden of going for¬ 
ward with the evidence is on the governments^ 

§ 906. - Depreciation, Depletion, Obso¬ 

lescence, or Exhaustion 

In actions to recover taxes, the taxpayer has the 
burden of proving deductions claimed by him for de¬ 
preciation, depletion, or obsolescence. 

In actions to recover taxes the taxpayer has the 
burden of proving facts establishing a claimed de¬ 
duction for depreciation,^^ depletion,S5 or obsoles¬ 
cence,S® and he also has the burden of establishing 
that he is entitled to such deduction for the taxable 
year during which it is claimed.S^ Except where 
there is competent evidence to the contrary,S8 the 
determinations of the commissioner of internal rev¬ 
enue as to the allowance of such deductions are pre¬ 
sumptively correct 9 and the burden is on the tax¬ 
payer to prove that the determination is wrong,*^0 
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at least where the presumption of correctness of the 
taxpayer’s books has been overcome.*^! 

The party asserting that there has been no decay 
or depreciation in improved real estate has the bur¬ 
den of proving such fact.'^^ 

Correctness of taxpayer's hook entries. The tax¬ 
payer’s book entries may be presumptive evidence 
as to the propriety of such deductions, 
are not conclusive,and where the entries repre¬ 
sent a mere estimate, based on opinion, no presump¬ 
tion of correctness attaches thereto.'^S 

g 907. - Expenses 

The taxpayer has the burden of proving an assertion 
made by him that particular disbursements constituted 
deductible expenses for the taxable year for which they 
are claimed. 

In actions to recover taxes, the taxpayer has the 
burden of proving assertions made by him that par¬ 
ticular disbursements are deductible as ordinary and 
necessary expenses in the maintenance and opera¬ 
tion of his business,^® for the taxable year for which 
they were claimed,^*^ and that the determination of 
the commissioner of internal revenue is errone- 

ous.^S 
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32. TJ.S.—^Welch v. St. Helens Pe¬ 
troleum Co., C.C.A.Cal., 78 F.2d 
631. 

33. TJ.S.—Briggrs Mfg. Co. v. U. S., 
D.C.Conn„ 30 F.2d 962. reversed 
on other grounds, C.C.A., U. S. v. 
Briggs Mfg. Co., 40 F.2d 425. 

34. TJ.S.—^Rieck v. Heiner, C.C.A. 
Pa., 25 P.2d 453, certiorari denied 
48 S.Ct. 603. 277 U.S. 608, 72. L-Ed. 
1013. 

Ownership and value 

Taxpayer, to have deduction for 
depreciation of patents in taxable 
year, must prove ownership and 
value of patents.—Leggett & Platt 
Spring Bed Co. v. Crooks, D.C.Mo., 
34 P.2d 492. 

35. U.S.—Obispo Oil Co. v. Welch, 
C.C.A.CaL, 85 F.2d 860, reversed on 
other grounds Welch v. Obispo Oil 
Co., 57 S.Ct. 684. 301 U.S. 190, 81 L. 
Ed. 1033—Hurley v. U. S., B.C. 
Okl., 10 F.Supp. 365. 

aacarket value in 1913 

Lessor of mineral lands complain¬ 
ing of insufficient allowance for de¬ 
pletion had burden of proving mar¬ 
ket value of mineral interest in 1913. 
—Reinecke v. Spalding, Ill., 60 S.Ct. 
96, 2S0 U.S. 227. 74 L.Ed. 3S5. 

36. U.S.—Detroit & Windsor Ferry 
Co. V. Woodworth, C.C.A.Mich., 115 
F.2d 795, certiorari denied 61 S.Ct. 
712, 312 U.S. 692, 85 L.Ed. 1128— 
Dodge Bros. v. U. S., D.C.Md., 33 
F.Supp. 312, affirmed. C.C.A., 118 
F.2d 95. 


37. U.S.—^Knowlton Bros. v. U. S., 
53 F.Supp. 221, 100 Ct.Cl. 457. 

38. U.S.—Cumberland Glass Mfg. 
Co. V. U. S., Ct.Cl., 44 F.2d 455. 

39. U.S.—Diamond Alkali Co. v. 
Heiner, C.C.A.Pa,, 60 F.2d 505, re¬ 
versed on other grounds Heiner v. 
Diamond Alkali Co.. 53 S Ct. 413. 
288 U.S. 502, 77 L.Ed. 921—Cum¬ 
berland Glass Mfg. Co. V. U. S., 
Ct.Cl., 44 F.2d 455—Rieck v. Hein¬ 
er, C.C.A.Pa.. 25 F.2d 453, certio¬ 
rari denied 48 S.Ct, 603, 277 U.S. 
60S. 72 L.Ed. 1013. 

Value of depreciable property 
The internal revenue commission¬ 
er’s determinations of value of tax¬ 
payer’s depreciable property as of 
March 1, 1913, and amortization to 
which taxpayer is entitled must be 
assumed to be correct, in absence of 
competent contrary evidence in tax¬ 
payer’s action for amount of alleged 
overpayments of income and prof¬ 
its taxes.—Staten Island Ship Build¬ 
ing Co. V. U. S., D.C.N.Y., 33 F.Supp. 
134. 

40. U.S.—^Diamond Alkali Co. v. 
Heiner, C.C.A.Pa., 60 P.2d 505, re¬ 
versed on other grounds, Heiner 
V. Diamond Alkali Co., 53 S.Ct. 
413, 288 U.S. 502, 77 L.Ed. 921— 
Cohen v, Lowe, D.C.N.Y., 234 P. 
474—Cerro De Pasco Copper Cor¬ 
poration V. U. S., CLCL, 13 F.Supp. 
633, certiorari denied 66 S.Ct. 952, 
298 U.S. 686, 80 L.Ed, 1405. 
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41. U.S.—Globe-Wernlcke Co. v. U. 

5., Ct.Cl., 8 F.Supp. 711. 

42. U.S.—Rieck v. Heiner, D.C.Pa., 
20 F.2d 208. 

43. U.S.—Globe-Wemicke Co. v. U. 

5., Ct.Cl., 8 F.Supp. 711. 

44. U.S.—Globe-Wernicke Co. v. U. 

5., supra. 

45. U.S.—Globe-Wernicke Co. v, U. 

S., supra. 

46. U S.—Botany Worsted Mills v. 
U. S., Ct.Cl., 49 S.Ct, 129, 278 U. 
S. 282, 73 L.Ed. 379—McGee v. 
Nee, C.C.A.MO., 113 F.2d 543. 

Reasonableness of salaries paid 
U.S.—Smith V. Russell, C.C.A.Ark., 
76 F.2d 91, certiorari denied 56 S. 
Ct. 135, 296 U.S. 614, 80 L.Ed. 436 
—A. David Co. v. Grissom, C.C.A. 
N.C., 64 P.2d 279. 

Ordinary or capital expenditures 
The burden is on the taxpayer to 
prove that particular expenditures 
were ordinary and necessary busi¬ 
ness expenses, and it is not incum¬ 
bent on the government to prove 
that they were capital expenditures. 
—U. S. V. Donaldson Realty Co., C.C. 
AMinn., 106 P.2d 509. 

47. U.S.—McGee v. Nee. C.C.AMo., 
113 P.2d 543. 

48. U.S.—Beneficial Industrial Loan 
Corporation v. Handy, D.C.Del., 16 
F.Supp. 110, affirmed, C.C.A, 92 
F.2d 74, followed in American 
Loan Co. v. Handy, 92 F.2d 74. 
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§ 908. - Losses 

In an action to recover internal revenue taxes, the 
taxpayer has the burden of proving an issue raised by 
him that he was improperly denied the right to deduct a 
loss in the taxable year for which it was claimed, and, 
under such circumstances, he must prove the amount 
of such loss. 

In an action to recover taxes paid, the taxpayer 
has the burden of proving an issue raised by him 
that he had suffered a deductible loss which he had 
not been permitted to deduct,in the taxable year 
for which such loss is claimed,and the amount 
of such loss.^i Moreover, since the decision of the 
commissioner of interna] revenue disallowing a 
claimed loss is prima facie correct, ^2 the taxpayer 
has the burden of proving that the commissioner’s 
disallowance of such loss is erroneous.^^ How¬ 
ever, where the taxpayer has established a prima 
facie case, the burden of going forward with the 
evidence is on defendant.^'^ 

Whether particular factual presumptions are war¬ 


ranted depends on the facts in each case,®® 

Bad debts. The taxpayer claiming a loss because 
of a bad debt has the burden of proving the worth¬ 
lessness of the debt,®® in the year for which the loss 
is claimed.®^ The decision of the commissioner as 
to an allowance of a loss for bad debts is presump¬ 
tively correct,®® and the taxpayer has the burden of 
proving the commissioner’s determination to be er^ 
roneous.®® 

Worthless securities. Where a taxpayer claims 
a deductible loss on the ground that certain securi¬ 
ties held by him have become worthless he has the 
burden of proving that they became worthless dur¬ 
ing the taxable year for which the loss is claimed,®® 
and that they had had some value at the time of 
purchase.®^ 

§ 909. Rates of Taxation, Surtaxes, and Ad¬ 
ditional Taxes 

A taxpayer In an action to recover taxes has the 


Allowance for salary 

Taxpayer was not entitled to re¬ 
fund for corporate president’s addi¬ 
tional salary without showing that 
compensation fixed by commissioner 
was unreasonable.—Weed & Bro. v. 
U. S., CtCl., 38 F.2d 935, certiorari 
denied 51 S-Ct 25, 282 U.S. 846. 75 
L.Ed. 750. 

49. U.S.—Hadley Falls Trust Co. v. 

U. S., C.C.A.Mass.. 110 F.2d 887 
—Hotter V. Wallace, C.C.A.Kan., 
72 F.2d 678—Pekin Cooperage Co. 

V. U. S.. Ct.CL. 40 F.2d 154 — L.ih- 
me V. Anderson, D.C.N.Y., 18 F. 
Supp. 666. 

33 C.J. p 362 note 9 [k] (3). 
Double deduction of same loss 

Taxpayer corporation suing to re¬ 
cover back income tax paid on the¬ 
ory of failure to deduct losses sus¬ 
tained on liquidation of subsidiary 
was held to have burden to show 
that allowance of deduction claim¬ 
ed would not amount to twice sub¬ 
tracting same loss, and it could not 
rely on mere assertion or specula¬ 
tion.—McLaughlin v. Pacific Lumber 
Co., Cal., 55 S.Ct. 219, 293 U.S. 351, 
79 L.Ed. 423. 

Value or cost of property sold 
’ Taxpayers held to have burden 
of proving’ value or cost of prop¬ 
erty sold.—Newman v. Bowers, D.C. 
N.Y., 19 P.Supp. 330—Hirschberg v. 
U. S.. D.C.N.Y., 18 F.Supp. 881— 

Cravens v. Welch, D.C.Cal., 10 P. 
Supp. 94. 

Pinality of sale 

Taxpayer was held to have bur¬ 
den of establishing that sales of 
stocks were complete and final with 
no understanding with buyer con¬ 
cerning repurchase.—Hamlen v. U. 
S., D.C.Mass., 31 F.Supp. 309. 


Ordinary or capital loss 

The taxpayer has the burden of 
proving that a particular loss was 
an ordinary loss rather than a cap¬ 
ital loss.—Henderson v. U. S., C.C. 
A.Pa., 105 F.2d 461. 

50. U.S.—Hadley Falls Trust Co. v. 

U. S.. C.C.A.Mass.. 110 F.2d 887— 
Brumder v. U. S.. D.C.Wis., 60 F 
Supp. 977—Langdon-Warren Mines 

V. Reynolds, D.C.Minn.. 52 F.Supp. 
512. 

51. U.S.—Hadley Falls Trust Co. v. 
U. S.. C.C.A.Mass*.. 110 F.2d 887 
—Hotter v. Wallace, C.C.A.Kan.. 
72 F.2d 678—^Newman v. Bowers. 
D.C.N.Y., 19 F.Supp. 330. 

52. U S.—Continental Pipe Mfg. Co. 
v. Poe, C.C.A.Wash., 59 F.2d 694— 
Clark V. Kavanagh, D.C.Mich., 59 
F.Supp. 806—G. E. Employees Se¬ 
curities Corporation v. Manning. 
D.C.N.J.. 42 FSupp. 657. reversed 
on other grounds, C.C.A., 137 F.2d 
637—Stokes v. U. S., D.C.N.Y., 19 
F.Supp. 577. 

53. U.S.—Hernandez v. Charles II- 
feld Co., 67 P.2d 236, affirmed 
Charles Ilfield Co. v. Hernandez. 
64 S.Ct. 596, 292 U.S. 62, 78 L.Ed. 
1127—Clark v. Kavanagh, D.C. 
Mich., 59 F.Supp. 806—G. E. Em¬ 
ployees Securities Corporation v. 
Manning. D.C.N.J., 42 F.Supp. 657. 
reversed on other grounds, C.C.A., 
137 P.2d 637—Brooks v. U. S., D. 
C.Pa., 32 F.Supp. 158. 

54. U.S.—McCoy v. Rasquin, C.C.A. 
N.Y., 102 F.2d 434—Wilson v. Eis¬ 
ner. C.C.A.N.Y., 282 P. 38. 

55. Solvency 

In determining whether national 
bank stock became worthless during 
certain year and whether bank was 
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insolvent during that year with re¬ 
gard to right to deduct cost of stock 
from gross income of taxpayer for 
such year, books of bank were held 
not to create presumption of solven¬ 
cy.—Smith V. U. S., D.C.Mass., 16 
F.Supp. 393. 

56. U.S.—Hadley Falls Trust Co. v, 

U. S.. C.C.A.Mass., 110 F.2d 887— 
Ludlow Valve Mfg. Co. v Durey, 
D.C.N.Y.. 57 F.2d 583, affirmed, C. 
C.A.. 62 F.2d 508. 

57. U.S —Duffin v Lucas. C.C. A. 
Ky., 55 F.2d 786, certiorari de¬ 
nied 53 S.Ct. 14. 287 U.S. 611, 77 
L.Ed 531. 

58. U.S.—F r e e m a n-Dent-Sullivan 
Co. V. U. S., D.C.Ga., 21 FSupp. 
972. 

Discretion conferred by statute 
In reviewing commissioner’s de¬ 
termination of reasonable addition 
to reserve for bad debts to be al¬ 
lowed as deduction in computing 
net income, there is more than a 
mere presumption of correctness of 
determination, since commissioner 
has exercised discretion given him 
by statute.—Art Metal Const. Co. v, 
U. S., Ct.CL, 17 F.Supp. 854. 

59. U.S.—Continental Pipe Mfg. Co. 

V. Poe. C.C.A.Wash., 59 F.2d 694— 
Art Metal Const. Co. v. U. S., Ct. 
CL, 17 F.Supp. 854. 

60. U.S.—Rosing v. Corwin, C.C.A. 

N.Y.. 88 F.2d 415—G. E. Em¬ 

ployees Securities Corporation v. 
Manning, D.C.N.J., 42 F.Supp. 657, 
reversed on other grounds, C.O.A., 
137 F,2d 637—Brooks v. U. S., U, 
C.Pa., 32 P.Supp. 158. 

61. U.S.—Tams v. U. S,, D.CW.Va,, 
33 F.Supp. 764. 



§ 909 


INTBUKA.L BSTENVE 


47 C.J.S, 


burden of proving an issue raised by him that an im¬ 
proper rate of tax was imposed. 

In an action to recover taxes paid, wherein the 
taxpayer contends that an improper rate of tax was 
imposed, he has the burden of proving that he 
should not have been taxed at the rate at which he 
was actually taxed and he should outline a cor¬ 
rect method of arriving at a proper tax rate.^^ 

Whether particular factual or statutory presump¬ 
tions obtain depends on the facts r 'h case.^^ 

§ 910. Persons Liable and Exemptions 

A taxpayer in an action to recover taxes paid has the 
burden of proving an issue raised by him that he is 
exempt from the tax, or that another person is liable for 
such tax. 

Where a taxpayer seeks to recover taxes paid on 
the ground that he is exempt from the tax, he has 
the burden of proving facts to substantiate his claim 
of exemption,at least where the commissioner of 
internal revenue has determined against his right 


to exemption.^^ The rule does not apply to an ac 
tion in which the taxpayer claims that he comes 
within a statute providing for a special method oi 
computing the tax.®*^ 

Various presumptions have been held to obtair 
where warranted by the facts in the case.®^ 

Persons liable, A taxpayer seeking to recovei 
taxes paid on the ground that another person is lia¬ 
ble for all or part of the tax has the burden of prov¬ 
ing facts to substantiate such claim®^ ^nd to over¬ 
come the commissioner’s findings to the contrary.^C 

§ 911, Transfers in Contemplation of Death 

In an action to recover estate taxes paid, the plain¬ 
tiff has the burden of proving an issue that the de¬ 
cedent’s transfer was not made in contemplation o1 
death, particularly where a statutory presumption that 
it was so made obtains. 

In an action to recover estate taxes paid, it is 
the rule, under the Internal Revenue Code, 26 U.S. 
C.A. § 811 (c), and similar statutes, that a transfer 


62. U.S.—^WorkingTTnen's Loan Ass’n 
V. U. S.. D.C.Mass.. 49 F.Supp. 25. 
vacated on other grounds, C.C.A., 
142 F.2d 359. 

Oleomargarine tax 

Burden was on oleomargarine 
seller, suing for tax paid, to show 
that product was free from artifi¬ 
cial coloration, within statutory pro¬ 
viso imposing smaller tax.—Foley 
V, Miller. D.C.Ohio, 24 F.2d 722. 

63. U.S.—H. R. Laboratories v. U. 
S.. D.C.N.Y., 55 F.Supp. 266, af¬ 
firmed, C.C.A.. 151 F.2d 118, 

64. Statutory presumption 

Under a statute providing for an 
increased rate of tax in the case of 
corporations formed or availed of 
for the purpose of preventing the 
imposition of surtaxes on its stock¬ 
holders, a statutory presumption 
that corporation was utilized to pre¬ 
vent imposition of surtax on its 
stockholders by allowing its gains 
and profits to accumulate may arise 
from fact, certified by commissioner, 
that such accumulations were unrea¬ 
sonable for its business purposes, so 
as to authorize imposition of addi¬ 
tional income tax; but such pre¬ 
sumption is rebuttable.—U. S. v. R. 
C. Tway Coal Sales Co., C.C.A.Ky., 75 
F’.2d 336. 

65. U,S —^National Commercial Ti¬ 
tle & Mortgage Guaranty Co. v. 
Duffy, C.C.A.N.J.. 132 P.2d 86, 146 
A.L.R. 448—U. S. v. Peabody Co., 
C.C.A.Tenn., 104 F.2d 267—Malon¬ 
ey V, Western Cooperage Co., C.C. 
A.Or., 103 F.2d 992—Anthony Co. 
V. U. S., Ct.Cl. 56 F.2d 481—Fow¬ 
ler V. U. S., D.C.Tex., 11 F.2d 895, 
affirmed. C.C.A., 16 P.2d 925—^Dur- 
liam Merchant's Ass’n v. U. S., D. 


C.N.C.. 34 F.Supp. 71—Caldwell v. 

U. S.. D.CPa.. 30 F.Supp. 308, af¬ 
firmed. C.C.A.. 114 F.2d 995—Aron¬ 
son V. White, D.C'Mass., 13 F. 
Supp. 913, vacated on other 
grounds. C.C.A.. 87 F.2d 272. af¬ 
firmed White V. Aronson. 58 S.Ct. 
95. 302 U.S. 16, 82 L Ed. 20—Penn¬ 
sylvania Co. for Insurances on 
Lives and Granting Annuities v. 
Brown, D.C.Pa., 6 PSupp. 582, af¬ 
firmed. C.C.A.. 70 F.2d 269—Cad- 
walader v. Lederer, D.C.Pa., 273 P. 
879, affirmed, C.C. A., Lederer v. 
Cadwalader. 274 F. 753. 18 A.L.R. 
411—American Exchange Under¬ 
writers V, U. S., 68 Ct.Cl. 36. 

Insolvency 

The burden of proving insolvency 
so as to exempt taxpayer bank from 
tax rested on taxpayer who sought 
to recover a refund of taxes alleg¬ 
edly paid while insolvent.—Broder¬ 
ick V. Anderson, D.C.JSr.Y., 23 F.Supp. 
488. 

Personal service corporation 

Corporation claiming classification 
as personal service corporation had 
burden of proving that capital was 
not material income-producing fac¬ 
tor.—McManus-Heryer Brokerage 
Co. V. Crooks. D.C.Mo., 41 F.2d 280 
—Hubbard-Ragsdale Co. v. Dean, D 
C.Ohio, 15 F.2d 410, affirmed, C.C.A., 
15 F.2d 1013. 

66. U.S.—^ISTew Haven Securities Co. 

V. Bitgood, C.C.A.Conn., 87 F.2d 
759. 

67. U.S.—^F. Wallis Armstrong Co. 
V. McCaughn, D.C.Pa., 21 F.2d 636. 

68. Corporation as carrying on 
business 

In absence of evidence that cor¬ 
poration was not engaged in carry¬ 
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ing on or doing business, as essen¬ 
tial basis of levy and asses.sment of 
capital stock tax. court of claims 
must presume, in action to recover 
taxes paid, that business was in fact 
carried on by corporation and it 
was subject to the tax—Morrison 
Cafeterias Consol, v. U. S., 42 P. 
Supp. 73, 95 Ct.Cl. 151. 

State agency 

In actions to recover from United 
States tax paid on tobacco used in 
state hospital, it would he presumed 
that tobacco was properly used, that 
hospital was beneficial to people of 
state, and that state had power to 
engage in its operation,—Liggett & 
Myers Tobacco Co. v. U. S.. Ct.Cl., 
13 F Supp. 143, amended and motion 
granted in part on other grounds 14 
F.Supp. 543. affirmed 57 S.Ct. 239, 
299 U.S. 383, 81 L.Ed. 294. rehearing 
denied 57 S.Ct. 428, 300 U.S. 686. 81 
L.Ed. 888—Commonwealth of Mas¬ 
sachusetts V. U. S., Ct.Cl., 13 F. 
Supp. 143, amended and motion 
granted in part on other grounds 14 
F.Supp. 543, affirmed 57 S.Ct. 239, 
299 U.S. 383, 81 L Ed. 294. rehearing 
denied 57 S.Ct. 429, 300 U.S. 686. 81 
L.Ed. 888—Liggett & Myers Tobacco 
Co. on Behalf of Commonwealth of 
Massachusetts v. U. S., Ct.Cl., 13 P. 
Supp. 143, amended and motion 
granted in part on other grounds 14 
PSupp. 543, affirmed 67 S.Ct. 239, 
299 U.S. 383, 81 L.Ed. 294, rehear¬ 
ing denied 67 S.Ct. 429, 300 U.S. 
686, 81 L.Ed. 888. 

69. U.S.—Sanchez v. Bowers, D.C.IST. 

Y., 57 F.2d 324, reversed on oth¬ 
er grounds, C.C.A., 70 F.2d 715— 

Dawes v. Allen, D.C.Ga., 61 F. 

Supp, 284. 

70. U.S.—Dawes v. Allen, supra. 
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of a material part of decedent’s property within two 
years prior to his death, without adequate and full 
consideration, is presumed to have been made in 
contemplation of death, so as to be included within 
his estate but such presumption may be rebut¬ 
ted,and it must give way where it is inconsistent 
with the facts*^^ or where plaintiff introduces sub¬ 
stantial proof in denial of such issueJ'^ 

Where the statute is applicable, plaintiff has the 


burden of overcoming the presumption and proving 
that the transfer was not made in contemplation of 
death ^nd apart from, or without reference to, 
the statutory presumption it has been held that 
plaintiff has the burden of proof on the issue of 
whether or not a particular transfer was made in 
contemplation of deathJ® 

In accordance with the general rule as to the 
findings of the commissioner of internal revenue 


71. U.S.—Farmers* Loan & Trust 
Co. V. Bowers. C.C.A.N.Y., 98 P.2d 
794, certiorari denied 59 S.Ct. 589, 
two cases, 306 U.S. 648, 83 L.Ed. 
1047, motion denied 59 S.Ct. 1036, 
two cases, 307 U.S. 651, 83 L.Ed. 
1529, and rehearing: denied 60 S. 
Ct. 117, two cases, 308 U.S. 634, 84 
L.Ed. 528, and 60 S.Ct. 1083, two 
cases. 310 U.S. 657. 84 L.Ed. 14 21 
—Wilfley V. Hellmich, D.C.Mo., 56 
P.2d 845—Delaware Trust Co. v. 
Handy. D.C.Del,. 53 F.2d 1042— 
Flannery v. Willcuts, C.C.A.Minn., 
25 F.2d 951—Proctor v. Hassett, 
D.C.Mass.. 52 F.Supp. 12—Myers v. 
Mag'ruder, D.C.Md., 15 F.Supp. 488 
—Meyer v. U. S.. 60 Ct.Cl. 474. 

Transfer lield witliin statute 
U.S.—Stanley v. U. S., 46 F.Supp. 
988, 97 Ct.Cl. 230. 

Transfer prior to enactment of stat¬ 
ute 

There is no statutory presumption 
that transfers of property before 
enactment of amendatory statute, 
substituting: rebuttable presumption 
for conclusive presumption under 
unconstitutional statute, were made 
in contemplation of transferor’s 
death and hence subject to estate 
taxes.—Denniston v. C. I. K., C.O.A., 
106 F.2d 925. 

72. U.S.—Delaware Trust Co. v. 
Handy. D.C.Del., 63 F.2d 1042— 
Rea V. Heiner, D.C.Pa., 6 F.2d 389 
—Proctor V. Hassett, D.C.Mass., 
52 F.Supp. 12—Myers v. Mag:ruder, 
D.C.Md., 15 F.Supp. 488—Meyer v. 
U. S., 60 Ct.Cl. 474. 

Presumption held rebutted 

U. S.—Rea v. Heiner, D.C.Pa., 6 F.2d 
389. 

Nature of evidence req.uired 

(1) Presumption may be overcome 
by proof that transferor was not 
immediately and directly prompted 
by expectation of death.—^Wilfley v. 
Hellmich, D.C.Mo., 66 F.2d 845. 

(2) Presumption may be overcome 
by proof that transfers were moti¬ 
vated from purposes associated with 
life rather than with death.—Myers 

V. U. S., Ct.Cl., 2 F.Supp. 1000, cer¬ 
tiorari denied 54 S.Ct. 628, 292 U.S. 
629, 78 L.Ed. 1483. 

(3) To overcome presumption it 
must be shown that death was not 
contemplated by proving: that con¬ 


tinued life was actually contemplat¬ 
ed in connection with settlement or 
that specific motive definitely or at 
least commonly associated with con¬ 
templated continued life was present 
and actuated settlement.—Farmers* 
Loan & Trust Co. v. Bowers, C.C.A. 
N.Y., 68 F.2d 916, certiorari denied 
55 S.Ct. 76, two cases, 293 U.S. 565. 
79 L.Ed. 665. 

73. U.S.—Wells V. U. S., Ct.Cl., 39 
F.2d 998, affirmed U. S. v. Wells, 
51 S.Ct. 446. 283 U.S. 102, 75 L.Ed. 
867—Flannery v. Willcuts, C.C.A. 
Minn., 25 F.2d 951—Myers v. Ma- 
g:ruder, D.C.Md., 15 F Supp. 488. 

74. U.S.—First Trust & Deposit Co. 
V. Shaughnessy, C.C.A.N.Y., 134 F. 
2d 94 0, certiorari denied 64 S.Ct. 
46, 320 U.S. 744, 88 L.Ed. 442. 

75. U.S.—^Wickwire v. Reinecke, 

Ill., 48 S.Ct, 43. 275 U.S. 101, 72 L. 
Ed. 184—First Trust & Deposit 
Co. V. Shaughnessy, C.C.A.N.Y., 134 
F.2d 94 0, certiorari denied 64 S.Ct. 
46, 320 U.S. 744, 88 L.Ed. 442— 
Farmers* Loan & Trust Co. v. 
Bowers. C.C.A.N.Y., 98 F.2d 794, 
certiorari denied 59 S.Ct. 589, two 
cases, 306 U.S. 648, 83 L.Ed. 1047. 
motion denied 59 S.Ct. 1036, two 
cases, 307 U.S. 651. 83 L.Ed. 1529, 
and rehearing denied 60 S.Ct. 117, 
two cases. 308 U.S. 634, 84 L.Ed. 
528 and 60 S.Ct. 1083, two cases, 
310 U.S. 657, 84 L.Ed. 1421—Flack 
V. Holtegel, C.C.A.Ind., 93 F.2d 
512—Farmers' Loan & Trust Co. 
V. Bowers, C.C.A.N.Y., 68 F.2d 916. 
certiorari denied 55 S.Ct. 76, two 
cases, 293 U.S. 565, 79 L.Ed. 665 
—Turner v. Hassett, D.C.Mass., 37 
F.Supp. 996—Stoltze v. Willcuts, 
D.C.Minn., 4 F.Supp. 486, affirmed, 
C.C.A., Willcuts V. Stoltze, 73 F.2d 
868 . 

Small transfers 

Fact that a man, leaving a large 
estate, shortly before his death 
transferred insurance policies ag¬ 
gregating a small sum in compari¬ 
son with his estate, did not throw 
on his executor the burden of prov¬ 
ing that they were not transferred 
in contemplation of death.—Gaither 
V. Miles, D.C.Md., 268 F. 692. 
Transfers ordered by court 

In action by deceased incompe¬ 
tent’s administrator to recover fed¬ 
eral estate taxes paid under protest, 
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burden was on administrator to es¬ 
tablish that gifts directed by state 
court to be made out of incompe¬ 
tent’s estate during incompetent’s 
lifetime to incompetent’s relatives, 
on theory that incompetent would 
have made such allowances if she 
were competent, were donative and 
not made in “contemplation of 
death”.—City Bank Farmers Trust 
Co. V. McGowan, D.C.N.Y., 43 F. 

Supp. 790, affirmed. C.C.A., 142 F.2d 
599, affirmed in part and reversed 
in part on other grounds 65 S.Ct. 
496, 323 U.S. 594, 89 L.Ed. 483. 
Nature of evidence necessary 

(1) Parties, seeking to recover al¬ 
leged overpayment of estate tax, had 
burden of overcoming presumption 
by preponderance of testimony es¬ 
tablishing some other motivating 
cause for transfer.—Myers v. Ma- 
gruder, D.C.Md., 15 F.Supp. 488. 

(2) Burden is not met if motive is 
disclosed which is as consistent with 
testamentary disposition as with 
gift inter vivos, or if two motives, 
one testamentary and other not. are 
disclosed, either of which might 
have accounted for transfer.—Land 
Title & Trust Co. v. McCaughn, D.C. 
Pa., 7 F.Supp. 742. 

76. U.S.—^Wickwire v. Reinecke, 

111., 48 S.Ct. 43. 275 U.S. 101, 72 

L.Ed. 184—Wishard v. U. S., C.C. 

A.Ind., 143 F.2d 704—Smails v. 

O’Malley, C.C.A.Neb., 127 F.2d 410 

—Oliver V. Bell, C.C.A.Pa., 103 P. 

2d 760—Wells v. U. S., Ct.Cl„ 39 

P.2d 998, affirmed 51 S.Ct. 446, 283 

U. S. 102, 75 L.Ed. 867—Fair v. U. 

5., D.C.Pa., 59 F.Supp. 801—Pugh 

V. Ladner, D.C.Pa., 8 F.Supp. 950. 
Matters not within burden of proof 

Those seeking refund of addition¬ 
al assessment of estate taxes on 
ground that decedent did not make 
transfer in contemplation of death, 
were not required to establish that 
decedent’s desire to avoid death du¬ 
ties did not influence decedent in 
any material way; and they were 
not required to show that decedent, 
in order to accomplish other mo¬ 
tives for creating trust, with diffi¬ 
culty overcame a strong desire to 
leave his property in such a way 
that it would be taxed.—Blakeslee 
V. Smith, D.C.Conn., 26 F.Supp. 28, 
affirmed, C.C.A., 110 F.2d 364. 
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discussed supra § ^1, there is a presumption that 
the commissioner's finding that a transfer was one 
made in contemplation of death is correct and 
the taxpayer has the burden of proving that the 
commissioner’s finding was erroneous.*^^ The pre¬ 
sumption in favor of such findings of the commis¬ 
sioner is rebuttableand cannot stand if there is 
any substantial evidence to the contrary.^0 

Transfers to fake effect at or after death. In ac¬ 
tions to recover estate taxes paid, on the ground 
that it was erroneously determined that decedent’s 
transfer was intended to take effect in possession or 
enjoyment at or after death, plaintiff has the bur¬ 
den of proof to establish prima facie that such was 
not decedent’s intention but that is the total 
extent of plaintiff’s burden of proof,and if a 
prima facie case is established all contrary pre¬ 
sumptions are overcome,^^ including the presump¬ 
tion of official correctness.^^ 

§ 912. Inventories 

Determinations of the commissioner of interna! rev¬ 
enue as to Inventories are prima facie correct, and the 
taxpayer has the burden of overcoming such presumption 
in an action to recover taxes paid. 

In an action to recover taxes paid, the determi¬ 
nation of the commissioner of internal revenue with 


respect to inventories Is prima fade correct ^nd 
the taxpayer has the burden of proving facts to 
overcome this presumption,^® such as by proving 
that the determination is arbitrary and capricious.^7 

§ 913. Invested Capital 

The determination of the commissioner of interna! 
revenue as to the amount of invested capital is prima 
facie correct, and the taxpayer has the burden of prov¬ 
ing that it is erroneous in an action to recover taxes. 

In an action by a taxpayer to recover excess prof¬ 
its taxes paid, the determination of the commis¬ 
sioner of internal revenue as to the amount of in¬ 
vested capital is prima facie correct,®^ and the tax¬ 
payer has the burden of proving that such determi¬ 
nation is erroneous®^ and of establishing his own 
contentions. 

§ 914. Value 

In an action to recover taxes, the taxpayer has the 
burden of proving an issue raised by him that the as¬ 
sessment was based on an improper valuation, and he 
also has the burden of showing the correct valuation. 

In general, in an action by a taxpayer to recover 
taxes paid, the taxpayer has the burden of proving 
an issue raised by him that the assessment was 
based on an improper valuation of property,and 


77. XJ.S. — St. Louis Union Trust Co. 
V. Becker, C.C.A.MO.. 76 F.2d 851. 
affirmed Becker v. St. Louis Un¬ 
ion Trust Co.. 56 S.Ct. 78, 296 U. 
S. 48. 80 L Ed. 35—Gregg v. U. S., 
Ct.Cl., 13 F.Supp. 147. 

7a U.S.—U. S. V. Tonkin. C.CA.Pa,, 
150 F.2d 531, certiorari denied 
Tonkin v. U. S., 66 S.Ct. 176—Rus¬ 
sell V. U. S., CtCL, 38 F.Supp. 
438. 

79. U.S.—St. Louis Union Trust Co. 
V. Becker. C.C.A.Mo., 76 F.2d 851, 
affirmed Becker v. St. Louis Un¬ 
ion Trust Co., 56 S.Ct. 78, 296 U. 
S. 48. 80 L.Ed. 35—Gregg v. U. S.. 
CtCL, 13 F.Supp. 147. 

80. U.S.—St. Louis Union Trust Co. 
V. Becker, C.C.A.Mo., 76 F.2d 851, 
affirmed Becker v. St. Louis Un¬ 
ion Trust Co., 56 S.Ct. 78, 296 U. 
S. 48. 80 L.Ed. 35. 

81. U:S.—Blakeslee v. Smith, D.C. 
Conn., 26 F.Supp. 28, affirmed. C.C. 
A., 110 P.2d 364. 

82. Plaintiff did not have burden 
of proving intention that transfer 
should not, in any event, take effect 
at or after decedent’s death.—^Blake- 
slee V. Smith, supra. 

S3. U.S.—Blakeslee v. Smith, supra. 

84. U.S.—Blakeslee v. Smith, supra. 

85. U.S.—Stokes v. Rothensies, D.C. 
Pa., 61 F.Supp. 444. 

86. U.S.—Grays Harbor Motorship 


Corporation v. U. S., Ct-CL, 45 F.2d 
259, certiorari denied 52 S.Ct. 11, 
284 U.S. 627. 76 L.Ed. 534. 
AbnormsQ goods 

Corporation in tax refund suit had 
burden of overturning commission¬ 
er's determination as to character 
of inventory within regulation pro¬ 
viding for exceptional method of 
valuing inventories of abnormal 
goods.—^Cleveland Automobile Co. v. 
U. S., C.C.A.Ohio, 70 P.2d 365, cer¬ 
tiorari denied 55 S.Ct. 88, 293 U.S. 
563, 79 L.Ed. 663. 

87. U.S.—Stokes v. Rothensies, D. 
C.Pa., 61 F.Supp. 444—Swift Mfg. 
Co. V. U. S., CtCL, 12 F.Supp. 453. 

88. U.S.—C. C. Thompson Pottery 
Co. V. Routzahn, D.C.Ohio, 26 F.2d 
897. 

89- U.S.—Henry Vogt Mach, Co. v. 
U. S., CtCL, 39 F.2d 986, certiorari 
denied 51 S.Ct 35, 282 U.S. 861, 
75 L.Ed. 762—U. C. Thompson Pot¬ 
tery Co. V. Routzahn, D.C.Ohio, 25 
F.2d 897—Anketell Lumber & Coal 
Co. V. U. S., CtCL, 1 F.Supp. 724. 
Excessive depreciation 

In suit for refund of Income and 
profits taxes, burden was on tax¬ 
payer to show that commissioner 
fixed greater amount of depreciation 
on mill than justified under law and 
evidence.—Mollohon Mfg. Co. v. U. 

S., CtCL, 8 F.Supp. 725. 
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90. U.S.—^Arizona Commercial Min¬ 
ing Co. V. Casey, D.C.Mass.. 32 P. 
2d 288—Lincoln Chemical Co. v. 
Edwards, D.C.N.Y., 272 P. 142, af¬ 
firmed. C.C. A.. 289 F. 458. 

G-ood will as invested capital 

Corporation, seeking allowance for 
good will as invested capita,!, has 
burden of proving that corporation, 
issuing stock therefor, acquired as¬ 
sets of equal value—J. R. Johnson 
& Co. V. Noel, D.aVa., 26 P 2d 670. 

91. U.S.—Volker v. U. S.. D.C.Mo., 

40 F 2d 697—Rodrigues v. Edwards, 
C.C.A.N.Y., 40 P.2d 408. affirming, D. 
C., 33 F.2d 1003—Great Northern 

Ry. Co. V. Lynch, D.C.Minn., 292 
P. 903—True v. U. S., D.C.Wash., 
51 F.Supp. 720—Groff v. Smith, D.C. 
Conn., 34 F.Supp. 319—Brink v. U. 

S., D.C.Mass., 20 F.Supp. 849. 
peculiar knowledge of taxpayer 

In action to recover estate taxes 
paid, executors complaining of valu¬ 
ation of decedent’s claim against a 
corporation, In which decedent own¬ 
ed half the stock, had burden of 
showing that corporation’s balance 
sheet Introduced in evidence by the 
government did not reflect true con¬ 
dition of corporation's business, and 
that hence valuation of the claim 
by commissioner was excessive, 
since facts were peculiarly within 
executors’ knowledge.—Brown v. U. 

S., CtCL, 37 F.Supp. 444. 
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to show the correct valuation.^^ In such an ac¬ 
tion the findings of the commissioner of internal 
revenue as to the value of property are presump¬ 
tively correct,93 and the taxpayer has the bur¬ 
den of overcoming such presumption but where 
evidence on the issue is introduced by the taxpayer 
the presumption ceases and the issue depends on the 

evidence.95 

Whether or not particular presumptions will ob¬ 
tain depends on the facts in each case.96 

§ 915. Claims for Refund 

In an action to recover taxes paid, the taxpayer has 
the burden of proving that a proper claim for refund 
was filed seasonably. 


In an action to recover taxes paid, the taxpayer 
has the burden of proving that a proper claim for 
refund was filed,97 and that it was filed season¬ 
ably and, where he claims that the filing of 
waivers extending the time to make an assessment 
operated to extend the time for filing a claim for 
a refund, he has the burden of proving that waiv¬ 
ers were filed.99 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 3313, and similar statutes, providing that the 
amount of the refund shall not exceed the portion 
of the tax paid during the period of limitations 
preceding the claim, the taxpayer has the burden 
of proving what proportion of the taxes paid with¬ 
in such period constituted overpayments.^ 


Property owned jointly or Tby en¬ 
tirety 

Where commissioner, in determin¬ 
ing- value of decedent’s estate for 
estate tax purposes, had included 
at full value realty and personalty 
owned by decedent and wife as ten¬ 
ants by entirety, and personalty 
owned jointly with right of sur¬ 
vivorship, burden was on surviving 
tenant by entirety or joint tenant 
seeking refund to prove what part 
of consideration of purchase price, 
if any. was paid by such survivor. 
—Bushman v. U. S.. Ct.Cl., 8 P. 
Supp. 694, certiorari denied 55 S. 
Ct. 913, 295 U.S, 756, 79 L.Ed. 1699. 
Prior sales 

In action for estate tax refund, 
burden was on plaintiff to show that 
sales of securities, on basis of which 
plaintiff sought to establish value of 
corporate stock left by decedent, 
were made without compulsion be¬ 
tween willing buyer and willing sell¬ 
er so as to come within treasury 
regulation that securities not ac¬ 
tively dealt in should be valued on 
basis of sale nearest to date of 
death, made in normal course of 
business between willing buyer and 
willing seller, and within reason¬ 
able period.—Brooks v. Willcuts, C. 
C.A.Mmn., 78 F.2d 270. 

Value reported by taxpayer 

In taxpayer’s action to recover al¬ 
leged overpayment of income tax 
where assessment was based on 
market values of stock reported 
by taxpayer in his return, burden 
was on taxpayer to show either that 
no market value in fact existed, or 
that values reported by him were 
excessive.—Heiner v. Gwinner, C.C. 
A.Pa., 114 P.2d 723, certiorari denied 
Gwimier v. Heiner, 61 S.Ct. 396, 
811 U.S. 714, 86 HEd. 466. 

S2. U.S.—Forbes v. Hassett, C.C.A. 

Mas«., 124 P.2d 926—Groff v. 

Smith, D.C.Conn., 34 F.Supp. 319. 


93. U.S.—^Weicker v. Howbert, C.C. 

A.Colo., 103 F.2d 105—Wiget v. 
Becker, C.C.A.Mo.. 84 P 2d 706— 
Weber v. Rasquin. D.C.N.Y., 36 

F.Supp. 660, reversed on other 
grounds, C.C.A.. 101 F.2d 62—Bak¬ 
er v. Hoey, D.C.N.Y., S3 F.Supp. 
799—Staten Island Ship Building 
Co. V. U. S., D.C.N.Y., 33 F Supp. 
134—Marshall v. U. S.. D.C.Cal., 
26 F.Supp. 580—Rheinstrom ,v. 
Willcuts, D.C.Minn., 26 F.Supp. 
306—Lomb v. Sugden. D.C.N.Y., 11 
P Supp. 472, reversed on other 
grounds, C.C.A., 82 P.2d 166. 

Commissioner’s finding is not con¬ 
clusive 

U.S.—Mimnaugh v. U. S., 66 Ct.Cl. 
411, certiorari denied 50 S.Ct. 24, 
280 U.S. 563, 74 L.Ed. 617. 
Presumption held abandoned by gov¬ 
ernment 

U.S.—Wiget V. Becker, C.C.A.Mo., 84 
P.2d 706. 

94. U.S.—^Weicker v. Howbert. C.C. 

A.Colo., 103 F.2d 105—Wiget v. 
Becker. C.C.A.Mo.. 84 F 2d 706— 
Mullikin V. Magruder, D C.Md., 55 
F.Supp. 895, affirmed, C.C.A., 14 9 
P.2d 593—^Weber v. Rasquin. D.C. 
N.Y., 3 6 F.Supp. 660, reversed on 
other grounds, C.C. A., 101 F.2d 

62—Baker v. Hoey. D C.N.Y., 3 3 

F.Supp. 799—Lomb v. Sugden, D. 
C.N.Y., 11 F.Supp. 472, reversed on 
other grounds, C.C.A., 82 F.2d 166. 

95. U.S.—True v. U. S., D.C.Wash., 
51 F.Supp. 720. 

96. U.S.—^Newman v. Bowers, D.C. 
N.Y., 19 F.Supp. 330. 

Overvaluation 

Natural presumption is that tax¬ 
payer will not overvalue estate for 
purpose of taxation.—Thompson v. 
U. S., D.C.Minn., 8 F.2d 175. 

Market value as dependent on quan¬ 
tity sold 

It has been held that in determin¬ 
ing the fair market value of stock 


the court will not assume that a 
large block of stock will sell at less 
per share than a small block of 
stock.—Jenkins v. Smith, D.C.Conn., 
21 F.Supp. 251. 

97. U.S.—Blue Jay Lumber Co. v. 
U. S., Ct.Cl., 25 F.Supp. 124. 

IiOst claim 

Court of claims could not assume 
that claim for overpayment of in¬ 
come and profits taxes was properly 
asserted in appeal and protest filed 
with commissioner setting forth ex¬ 
ceptions to proposed adjustment 
made by the commissioner with re¬ 
spect to tax liability, where neither 
the original nor the copy of writ¬ 
ten protest or appeal could be lo¬ 
cated by the government or by the 
corporation, and nature of protest 
and exceptions set forth in docu¬ 
ment were unknown to the court.— 
Blue Jay Lumber Co. v. U. S.. su¬ 
pra. 

98. U.S.—Henry Prentiss & Co. v. 
U. S., D.C.N.Y., 46 F2d 159. re¬ 
versed on other grounds, C.C.A, 
57 F.2d 676. modified on other 
grounds, U. S. v. Henry Prentiss 
& Co., 53 S.Ct. 283, 288 US. 73, 
77 L.Ed. 626, followed in Swedish 
Iron & Steel Corporation v. Ed¬ 
wards. 69 F.2d 1018—U. S. v. Rich¬ 
ards, C.C.A.Okl.. 27 F.2d 284, and 
certiorari denied Richards v. U. 

5.. 49 set. 29. 278 U.S. 630, 73 
L.Ed. 548—Swedish Iron & Steel 
Corporation v. Edwards. D.C.N.Y., 
1 F.Supp. 335, affirmed, C.C.A,, 69 
F.2d 1018. 

99. U.S.—Elbee Chocolate Co. v. U. 

5., C.C.A.N.Y., 64 F.2d 117—Alle¬ 
gheny Heating Co. v. Lewellyn, D. 
C.Pa., 15 F.Supp. 368, reversed 
on other grounds, C.C.A., 91 F.2d 
280. 

1. U.S.—Philip Mangone Co. v. U. 

S., Ct.CL, 54 F.2d 168. 
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3. ADMissiBiLiTr OF Evidencb 


§ 916. In General 

In actfons to recover taxes paid, competent and 
relevant evidence bearing on the issues is admissible, 
and evidence not bearing on the issues should be ex¬ 
cluded. 

Competent and relevant evidence bearing on the 
issues in actions to recover taxes paid is admissible 
and entitled to consideration,2 but evidence not 
bearing on the issues should be excluded.^ Plain¬ 
tiff is not foreclosed by bookkeeping entries from 
showing the real facts of a transaction.*^ In view 
of the rule discussed supra § 871 that a taxpayer 
who brings suit after a claim for refund has been 
denied can rely for recovery only on grounds pre¬ 
sented to, or considered by, the commissioner, it 
has been held that, in an action for refund, evidence 
of facts not adduced before the commissioner is 


inadmissible.^ However, on the other hand, it has 
been held that the evidence is not limited to that 
presented to the commissioner but new and addi¬ 
tional evidence may be adduced.® An official copy 
of the official entry in the record is the best evi¬ 
dence that a claim for refund has been rejected, 
and a letter of the commissioner stating that the 
claim had been rejected has been held inadmissible.'^ 

§ 917. Income and Excess Profits Taxes 

General rules as to admissibility of evidence apply 
in actions to recover income or excess profits taxes. 

Under the general rules discussed supra § 916, 
competent and relevant evidence bearing on the is¬ 
sues is admissible in actions to recover income or 
excess profits taxes,® such as evidence bearing on 


2. U.S.—Peroxide Chemical Co. v. 
Sheehan, C.C.A.M 0 ., 108 P.2a 306— 
Robertson v. Routzahn, C.C.A. 
Ohio, 75 F.2d 537—Best Butter 
Co. V. U. S., 53 F.Supp. 224, 102 
Ct.Cl. 4—Groff V. Smith, D.C.Conn., 
34 F.Supp. 319—Brink v. U. S., D. 
C.Mass., 20 F.Supp. 849. 

33 C.J. p 362 note 9 1.11. 

Evidence held Inadmlsslhlo 

(1) Exhiluts, coriisiijiijig of affida¬ 
vits, letters, and statements of 
third parties.—Weagrant v. Bowers, 
D.C.N.Y., 40 P.2d 934, reversed on 
other grounds, C.C.A., 57 F.2d 679. 

(2) Refund claim, alleged to have 
been made by plaintiff!, where it is 
not among internal revenue collec¬ 
tor’s records.—Staten Island Ship 
Building Co. v. U, S., D.C.N.T., 33 
F.Supp. 134. 

(3) Other evidence.—^Du Puy v. 
U. S., 67 Ct.Cl. 348. 

3. U.S.—Groff V. Smith, D.C.Conn., 
34 F.Supp. 319. 

Evidence held immaterial 
U.S.—C. B, Cones & Son Mfg. Co. 
V. U. S., C.C.A.Ind., 123 F.2d 530. 

4. U.S.—Deitz v. U. S., D.C.W.Va., 
6 P Supp. 944—Anketell Lumber 
& Coal Co, V. U. S., Ct.Cl., 1 F. 
Supp. 724—A. Kreamer, Inc., v. U. 
S., 66 Ct.Cl. 308. 

Bookkeeping entries are signifl- 
cant only as evidence or records of 
transactions, and the legal effect of 
such transactions and the methods 
employed in keeping the books must 
be determined from the transactions 
themselves, and not merely from 
the book entries affecting them.— 
Lichtenberger-Ferguson Co. v. 
Welch. C.C.A.Cal.. 54 F.2d 670. 

5. U.S.—Louis F. Hall & Co, v. 
U. S,. C.C.A.N.Y., 148 P.2d 274, cer¬ 
tiorari denied 66 S.Ct. 35—Samara 
v. XJ. S., C.C.A.lsr.Y., 129 F.2d 594 , 


certiorari denied 63 S.Ct. 258, 317 
U.S. 686, 87 L-Ed. 549—Dascomb v. 
McCuen, C.C.A. Vt.. 73 F.2d 417, 
certiorari denied Chandler v. Mc- 
I Cuen, 55 S.Ct. 649, 295 U.S. 737, 79 
L.Ed. 1685—Dascomb v. Kennedy, 
C.C.A.Vt., 73 P.2d 417, certiorari 
denied Chandler v. Kennedy, 55 S. 
Ct. 649, 295 U.S. 737. 79 L.Ed. 1685 
—Smith V. Dean, D.C.Ohio, 52 P. 
2d 291—Caldwell Sugars v. U. S., 
Ct.Cl., 54 F.Supp. 544—London 
Weatherproofs v. U. S., D.C.N.Y., 
52 F.Supp. 1022, affirmed, C.C.A., 
148 F.2d 340, certiorari denied 66 
S.Ct. 35—Jaubert Bros. v. U. S.. 
D C.La,, 50 F.Supp. 366, affirmed, 

C. C.A., 141 F.2d 206. 

“This is not to say that the tax¬ 
payer cannot get a fresh decision 
on any disputed fact which was sub¬ 
mitted—he may call the witnesses 
whose statements he set forth in 
his claim for refund—but he cannot 
use facts which he failed to dis¬ 
close; that is, he must not withhold 
part of his ammunition until the 
trial.”—Samara v. U. S., C.C.A.N.Y., 
129 F.2d 594, 598, certiorari denied 
63 S.Ct. 258. 317 U.S. 686. 87 L.Ed. 
549. 

6. U.S.—Bethlehem Baking Co. v. 

U. S., C.C.A.Pa., 129 F,2d 490— 
Snead v. Elmore, C.C.A.Ala., 59 P. 
2d 312—Paul Jones & Co. v. Lucas, 

D. C.Ky„ 33 F.2d 907—Fidelity & 
Columbia Trust Co. v. Lucas, D.C. 
Ky., 7 F.2d 14 6—P. W. Pitch Co. 

V. U. S., D.C.Iowa, 52 F.Supp. 292, 
reversed on other grounds, C.C.A., 
141 P.2d 380, affirmed 65 S.Ct. 
409, 323 U.S. 582, 89 L.Ed. 472— 
Bricker Baking Co. v. Rothensies, 
D.C.Pa., 46 F.Supp. 742—Bullock's, 
Inc. V. U. S., D.C.Cal., 43 F.Supp. 
861, appeal dismissed, C.C.A., U. 
S. V. Bullock's, Inc., 127 F.2d 864 
—Ney V. U. S., D.C.Va., 33 F.Supp. 
654. 


Informal claims 

The intent of the statute, reason¬ 
ably construed, is to bar considera¬ 
tion of claims merely on informal 
memoranda and to surround the 
presentation of claims with full ver¬ 
ification; but it is not intended to 
bar claimant, who produces before 
the commissioner certain evidence, 
from thereafter introducing further 
evidence on resorting to a court .pro¬ 
ceeding for refund.—Hutzler Bros. 
Co. V. U. S., D.CMd., 33 F.Supp. 801. 

7. W.Va.--Hubbard v. Kelley, 8 W. 
Va. 46. 

33 C.J. p 361 note 89. 

8. U.S.—Bailey v. New York Cent. 
& H. R. R. Co., Ct.CL, 1 S.Ct. 62, 
106 U.S. 109, 27 L.Ed. 81—Robert¬ 
son V. Routzahn, C.C..A..Ohio, 75 
P.2d 537—Hmkel v. Motter, D.C. 
Kan., 39 P.2d 159, appeal dis¬ 
missed, C.C.A., Motter v. Hinkel, 
42 F.2d 1018—National Paper 
Products Co, V. U. S., D.C.Cal., 25 
F.Supp. 755, affirmed, C.C.A., 109 
P.2d 583—Moran v, U. S., Ct.Cl, 

I 19 F.Supp, 5'57, certiorari denied 
•58 S.Ct. 642, 303 U.S. 643, 82 L.Ed. 
1102, rehearing denied 58 S.Ct. 829, 
303 U.S. 669, 82 L.Ed. 1125—Deitz 
V. U. S., D.aW.Va., 6 F.Supp. 944. 
Affiliated corporations 

(1) Affiliated corporations' gener¬ 
al auditor’s letter, requesting gov¬ 
ernment inspector to allocate ad¬ 
ditional excess-profits tax assessed 
for certain year against such corpo¬ 
rations, to parent corporation, is ad¬ 
missible in action by latter's suc¬ 
cessor to recover so much of de¬ 
ficiency taxes, assessed against and 
paid by parent corporation, on affili¬ 
ated corporations' consolidated in¬ 
come for four succeeding years as 
plaintiff claims should have been ap¬ 
portioned among subsidiary corpora¬ 
tions, such letter bearing on subse- 
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the issue of income taxable,® profit derived from 
sale of property,^® deductions,and accumulation 
of surplus to prevent imposition of surtaxes.^2 Ev¬ 
idence irrelevant or immaterial to the issues is not 
admissible^® and neither is evidence supporting a 
contention not made in the claim for refund.!^ 

§918. Estate Taxes 

In accordance with general rules, competent and 
relevant evidence is admissible in actions to recover 
estate taxes. 

Under the general rules discussed supra § 916, 
competent and relevant evidence bearing on the is¬ 


sues is admissible in actions to recover estate tax¬ 
es,such as evidence bearing on the issue of the 
amount of the tax,^® the value of the property 
owned by the testator,or the purpose or effect of 
transfers by decedent during his lifetime.^® Evi¬ 
dence -which is irrelevant or immaterial to the issues 
should not be admitted.^® 

§ 919. Excise Taxes 

Competent and relevant evidence bearing on the Is¬ 
sues is admissible in actions to recover excise taxes. 

Under the general rules discussed supra § 916, 


Quent change in practice as to mak¬ 
ing plaintiff tax-paying corporation 
for group.—American Newspapers v. 
TJ, S., DC.N.Y., 20 F.Supp. 3S'5. 

(2) "Where commissioner decided 
that taxpayer and other corporations 
were affiliated for tax year and on 
such basis computed overassessment 
in respect of tax paid, but held that 
only a small portion thereof, paid 
within four years, was allowable, 
g-overnment, in taxpayer's suit for 
refund of remainder of alleged over¬ 
payment, was not precluded from 
proving that there actually was no 
affiliation.—^Omaha Baum Iron Store 
V, V. S., Ct.Cl., 8 F.Supp. 703. certio¬ 
rari denied 56 S.Ct. 87, 296 U.S. 576, 
so LEd. 407. 

Amortizatioa 

Where cessation of war greatly de¬ 
creased value of facilities construct¬ 
ed solely for employment on war 
contracts, best available evidence in 
fixing amortization at lowest figure 
consistent with testimony should be 
used where sale value or s^le price 
could not be used.—Ashland Iron & 
Mining Co. v. U. S., Ct.CL, 56 F.2d 
466. 

Waiver of limitations 

In action to recover income taxes 
paid, taxpayer’s waivers of statute 
of limitations are admissible without 
proof of signature of commissioner 
of internal revenue.—Spear & Co. v. 
Heiner, D C.Pa., 54 F 2d 134, affirmed, 

C. C.A., Heiner v. Spear & Co., 61 F. 
2d 1030. 

9. U.S.—Kohnstamm v. Pedrick, D. 

C.N.Y., 62 F.Supp. 142, reversed 

on other grounds, C.C.A., 153 F.2d 

506. 

10. Evidence held admissible 

(1) Evidence of historical cost.— 
East Bay Water Co. v. McLaughlin, 

D. C.Cal., 24 F.Supp. 222, appeal dis¬ 
missed, C.C.A., McLaughlin v. East 
Bay Water Co., 104 F.2d 1016. 

(2) Evidence of value of proper¬ 
ty.—Carnill v. Lederer, r>,C.Pa., 298 
F. 462. 

(3) Evidence of intrinsic value of 
security.—Wells Fargo Bank & 
Trust Co. V, McLaughlin, D.C.Cal., 8 


F.Supp. 1009, reversed on other 
grounds. C-C.-A., Wells Fargo Bank 
& Union Trust Co. v. McLaughlin. 
78 F 2d 934, certiorari denied 56 S. 
Ct. 172, 296 U.S. 638, 80 L.Ed. 453. 

(4) Evidence of fair market value 
of coiporate stock.—Robertson v. 
Routzahn, C.C..A.Ohio, 75 F.2d 537. 

(5) Corporation's hooks.—Wessel 
V. U. S.. C.C.ANeb., 49 F.2d 137. 

11. U.S.—Higgins v. Smith, NY., 60 
S.Ct. 35'5, 308 U.S. 473. 84 L Ed. 406 
—Langdon-Warren Mines v. R-^yn- 
olds, D.C.Minn., 52 F Supp. 512— 
Trowbridge v. U. S., D.C.Conn., 32 
F Supp. 852—Anketell Lumber & 
Coal Co. V. U. S., Ct.Cl., 1 F.Supp. 
724. 

12. Evidence held admissible 

n) Proof of the history and devel¬ 
opment of the business and its sub¬ 
sidiaries.—Industrial Bankers Secur¬ 
ities Corporation v. Higgins, C.C.A. 
N.Y., 104 F.2d 177. 

(2) Profits of corporation in earli¬ 
er years and the conduct of its af¬ 
fairs during such years—Charleston 
Lumber Co. v. U. S., D.C.W.Va., 20 
F.Supp. 83. 

13. U S.—Neptune Meter Co. v. 

Price, C.C.A.N.Y., 98 F.2d 76— 

Mar.shall-Wells Co. v. U. S , Ct.Cl., 
59 F2d 106—Durkee v. Welch, D. 
C.CaL, 49 F.2d 339—Porter v. U. S.. 
^C.C.A.Idaho, 27 F.2d 882, certio¬ 
rari dismissed 49 S.Ct. 340 (two 
cases), 279 U.S. 87*5, 73 L.Ed. 1009 
—Brumder v U. S., DC.Wjs., 60 F. 
Supp. 977—Schoellkopf v. McGow¬ 
an, DC.N.Y., 43 F.Supp. 568—G. E. 
Employees Securities Corporation 
V. Manning, D.C.N.J., 42 F.Supp. 
657, reversed on other grounds, C. 
C.A., 137 F.2d 637—Steinbach 

Kresge Co. v. Sturgess, D.C.N.J., 
33 F Supp. 897—Trowbridge v. U. 
S., D.C.Conn., 32 F.Supp. 852—Mor¬ 
an V. U. S,, Ct.CL, 19 F.Supp. 657, 
certiorari denied 68 S.Ct. 642, 303 

U. S. 643, 82 L.Ed. 1102, rehearing 
denied 58 S.Ct. 829, 303 U.S 669, 82 
L.Ed. 1125—B. P. Sturtevant Co. 

V. U. S., D.C.Mass., 18 F.Supp. 28, 
affirmed, C.C.A., U. S. v. B. P. 
Sturtevant Co., 99 F.2d 72—Haw- 
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kins V. U. S., D.C.Pa., 14 F Supp. 
429—719 Fifth Ave. Co. v. U. S., 
Ct.Cl., 5 F.Supp. 909—Carnill v. 
Lederer, D.C.Pa.. 298 F. 4 62. 
Commissioner’s method of computa¬ 
tion 

The fact that the method used in 
computing net income was open to 
question was not avmliable to tax¬ 
payer without a showing that the 
amount as determined was errone¬ 
ous.—Weed & Bro. v. U. S., Ct.Cl., 38 
P 2d 935, certiorari denied 51 S.Ct. 
25, 282 U.S. 846, 75 L.Ed. 750. 

14. U.S.—Snead v. Elmore, C.C.A. 
Ala., 59 F.2d 312. 

15. U.S.—Oliver v. Bell, C C.-A.Pa., 
103 F 2d 760—Provident Tru.st Co. 
V. U. S., Ct.Cl, 2 F.Supp 472. af¬ 
firmed U. S. V. Provddent Tru.st 
Co.. 54 S.Ct. 389, 291 U.S 272, 78 
L.Ed. 793. 

Present value of charitable trusts 
passing under residuary clause on 
death of life beneficiaries is deter¬ 
minable by mortality tables.—Hid¬ 
den V. Durey, D.C.N.Y., 34 F.2d 174. 

16. N.Y.—U. S. V. Provident Trust 
Co., Ct.Cl., 54 S.Ct. 389, 291 U.S. 
272. 78 L.Ed. 793. 

17. U.S.—Forbes v. Hassett, C.C.A. 
Mass., 124 F.2d 925—Wishon v. 
Anglim, D.C.Cal., 4 2 F Sunp. 359— 
Wood V. U. S., Ct.Cl., 29 F.Supp. 
853. 

18. U.S.—Smalls v. O’Malley, C.C.A. 
Neb., 127 F.2d 410—Page v. Hoxie, 
C.C.A.R.I., 104 F2d 91S—Oliver v. 
Bell, C.C.APa., 103 F.2d 760. 

33 C.J. p 31.3 note 82 [c]. 

19. Value of life estate 
Mortuary tables are improperly 

used to determine the value of the 
life estate of a widow, surviving 
husband only a few hours, in com¬ 
puting estate tax, since there is no 
need to resort to any theoretical ta¬ 
ble for the purpose of ascertaining 
the value of the life estate of the 
widow.—Union Trust Co. of Pitts¬ 
burgh, Fa. r. Heiner, D.GPa., 19 F. 
2d 362. 
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competent and relevant evidence bearing on the i taxes,such as evidence bearing on the issue of 
issues is admissible in actions to recover excise | persons liable^^ or the tax basis.^^ 

4. Weight and SumciExor op Etidexce 


§ 920- In General 

Plaintiff in an action to recover taxes which have 
been paid, in oi der that he may be entitled to recover, 
must submit clear and convincing proof and establish his 
case by a fair preponderance of the evidence. 


In order that he may he entitled to recover in an 
action to recover taxes which have been paid, plain¬ 
tiff must submit clear and convincing proof,^3 and 
establish his case by a fair preponderance of the ev¬ 
idence,and mere inferences or vague conjectures 


20. U S.—Fred Harvey, Inc. 

Crooks C.r.A.Mo.. 54 F.2d 353. 

21. U S —Fred Harvey, Inc. 

Crooks, supra. 

22. US—Clicquot Club Co. v. U. 
S., D.C.Ma.ss., 13 F 2d 655. 

23. U S —Twin Falls Natatorium v. 
CJ. S., D.C.Idaho. 22 F.2d 308— 
Guaranty Trust Co. v. U. S., D.C 
Wash.. 4 4 FSupp. 417, alBrmed, C. 
C.A.. 139 F2d 69. 

Effect of failure to keep books 

Where taxpayer failed to keep 
books of account showing all trans¬ 
actions in his business, testimony of 
taxpayer concerning his income and 
expenditures should not be disre¬ 
garded for that reason alone, and 
significance, if any, of failure to 
keep books, depends on individual, 
qualificattons, situation, business, 
and other circumstances.—Kem v. 
Poe. D.C.Wash.. 8 F.Supp. 942. 
ITatnre of relatiousbip 

Where evidence with respect to 
w'^'^Ther or not relationship was that 
of enaployment or partnership was 
unsatisfactory, the court would give 
more than usual weight to the char¬ 
acterization of the arrangement by 
the parties themselves.—Mosbacher 
v. U. S.. Ct.Cl., 30 F.Supp. 703, re¬ 
versed on other grounds 61 S.Ct. 167, 
311 U.S 619, 85 L.Ed. 393, conformed 
to, Ct.Cl., 36 F.Supp. 904. 

24. US—Su’sman v. Eaton, D.C. 
Conn.. 8 F.Supp. 217. 

Invalidity of tax 

F^l.untiff must establish by a fair 
preponderance of the evidence that 
the taxes which it seeks to recover 
and avoid are invalid.—In re Trus¬ 
tees System Co. of Louisville, D.C. 
Ky., 30 F.Supp. 361. 

Compliance with requirements of 
law 

Taxpayer, suing for refund of in¬ 
come taxes paid, must establish by 
preponderance of evidence compli¬ 
ance with requirements of law af¬ 
fording relief—Wroe v. Bass, D.C. 
Tex., 40 F.2d 695, affirmed, C.C.A., 44 
F 2d 1023, rehearing denied 46 F.2d 
1023, certiorari denied 51 S.Ct. 494, 
283 U.S. 847, 75 L.Ed. 14-56. 
Preponderance of satisfactory evi¬ 
dence 

Plaintiff’s burden of proving its 
right to refund is not sustained un- 


V. I less satisfactory evidence preponder¬ 
ates in his favor.—B. P. Goodrich 
I Co. V. U. S., D.C.Cal., 48 F.Supp. 453, 
affirmed, C.C.A., 135 F.2d 456, af¬ 

firmed 6 4 S.Ct. 471, 321 US. 126, 88 
L.Ed. 602, rehearing denied 64 S.Ct. 
614, 321 U.S. 803, 88 L Ed. 1089. 

Construction against taxing power 
The rule that, in case of doubt, a 
taxing statute must be construed 
strictly against the taxing power 
and m favor of the citizen is as ap¬ 
plicable to a state of doubt created 
by the evidence respecting the char¬ 
acter of an interest sought to be 
taxed as to an ambiguity in the law 
itself.—^Norris v. Goodcell, D.C.Cal., 
17 P.2d 181. 

Evidence held sufficient 

(1) To warrant recovery of 
amount of overpayment.—Howard v. 

U. S., C.C.A.La., 125 F.2d 986—^Alu¬ 
minum Co. of America v. U. S., Ct. 
CL, 30 F.Supp. 686—In re Trustees 
System Co. of Louisville, D.C.Ky., 30 
F.Supp. 361. 

(2) To establish prima facie case 
of liability to tax.—Clifford v. Roth- 
ensies, D.C.Pa., 46 F.Supp. 7'82. 

(3) To sustain finding that tax¬ 
payer had failed to prove that tax 
had not been passed on to taxpay¬ 
er’s customers.—Blumenthal Print 
Works V. U. S.. C.C.AX.a., 141 F.2d 
211—Gay Games v. Smith, C.C.AInd., 
132 F 2d 930—Andrew Jergens Co. v. 
Conner, C.C.A Ohio, 125 F.2d 686. 

(4) To establish that burden of 
tax was not borne by taxpayer qnd 
that burden of tax was passed on to 
the public.—Wm. Filene’s Sons Co. 

V. White, D.C.Mass., 30 F.Supp. 414. 
(’5) To show that taxpayer had 

not passed the tax on to the trade.— 
Cornett-Lewis Coal Co. v. C. I. R., 
C.C.A., 1*41 F.2d 1000—Charles 
Marchand Co. v. Higgins, D.C.N.Y., 
36 F.Supp. 792, affirmed, C.C.A., 124 
F.2d 433—Einson-Freeman Co. v. 
Corwin, D.C.N.Y., 29 F.Supp. 98, re¬ 
versed on other grounds, C.C.A., 112 
F.2d 683, certiorari denied 61 S.Ct, 
75, 311 U.S. 693, 85 L.Ed. 449—Amer¬ 
ican Chain Co. v. Hartford-Connecti- 
cut Trust Co., D.C.Conn., 11 F.Supp. 
770, modified on other grounds, C.C. 
A., 86 F.2d 105. 

(6) To authorize dismissal of cor¬ 
porate taxpayer's action for refund 
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of additional corporate income, ex¬ 
cess, and war profits taxes.—Cabin 
Creek Consol. Coal Co. v. U. S., C-C. 

A. W.Va,, 137 F.2d 948. 

(7) To support finding that agree¬ 
ment between partner and firm was 
not a mere device to escape taxa¬ 
tion.—Bowers v. New York Trust 
Co., CC.A.N.Y., 9 F.2d 548. 

(8) To preclude refund of income 
taxes allegedly collected after limi¬ 
tation period had run.—National 
Paper Products Co. v. U. S., D C.CaL, 
25 F Supp. 755, affirmed, C.C.A., 109 
F.2d 583. 

(9) To show hona fide and com¬ 
pleted g’fts.—Hardymon v. Glenn, D. 
C.Ky., 56 FSupp. 269. 

(10) To establish other matters.— 
Rogan V. Kammerdiner, C.C.A.CaL, 
140 F2d 569—Cabin Creek Consol. 
Coal Co. V. U. S., C.C.A.WVa, 137 
F ‘’d 94 8—B Albrecht Son v. Lan- 
dy, C.C.A.Minn., 114 F.2d 202—Philip 
Mangone Co. v. U. S., Ct.Cl, 54 F.2cl 
16S—Kirkendall v. U. S., Ct.Cl., 31 
F'^lupp. 766—Winchester Mfg Co. v. 

U. S., CtCl., 29 FSupp. 695, certio¬ 
rari denied 60 S.Ct. 298, 308 U.S. G21, 
84 L E4. 518—Du Pont v. Deputy, D. 
C Del., 26 F.Supp. 773~-First Union 
Trust & Savings Bank v., U. S., Ct. 
CL, 5 F.Supp. 143—Provident Trust 
Co. V. U. S., Ct.Cl., 2 FSupp 472, af¬ 
firmed U. S. V. Provident Trust Co 
54 S.Ct. 389, 291 U.S. 272, 78 L.Ed. 
793. 

Evidence held insufficient 

(1) To warrant recovery.—Done- 
ghy V. Alexander, C.C.A.OkL, 118 F. 
2d 521, certiorari denied 62 S.Ct. 65, 
314 U.S. 621, 86 L Ed. 499—Doneghy 

V. Jones, C.C.A OkL, 118 F.2d 521, 
certiorari denied 62 S.Ct. 65, 314 U. 
S. 621, 86 L.Ed. 499—L. H. Woodard 
Co. V. Anderson, D.C.Utah, 34 F.2d 
709—Bender v. Heiner, D.C.Pa., 27 
F.Supp. 531. 

(2) To establish the nonpassage of 
manufacturer's excise tax to ven¬ 
dees of the taxpayer.—H. R. Labora¬ 
tories V. U. S., D.C.N.Y., 55 F.Supp. 
266, affirmed, C.C.A., 151 F.2d 118— 

B. F. Goodrich Co. v. U. S., D C.CaL, 
48 F.Supp. 453, affirmed, C.C.A., 135 
F2d 45 6, affirmed 64 S.Ct 471, 321 
U.S 126, 88 L.Ed. 602, rehearing de¬ 
nied 64 S.Ct. 614, 321 U.S. 803, 88 
L.Ed. 1089—^Andrew Jergens Co. v* 
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are not sufficient to support liis burden of proof.^5 
The taxpayer must overcome the prima facie cor¬ 
rectness of the findings of the commissioner of in¬ 
ternal revenue by a preponderance of the evidence 
but lull and conclusive proof is not required, al¬ 
though the proof should be at least sufficient to ren¬ 
der probable the existence of the negative-^*^ It has 
been held that the taxpayer does not establish his 
case by merely showing that the commissioner was 
wrong in his determination, but that he must also 
go further and establish the essential facts from 
which a correct determination of his tax liability, 
if any, can be made and in an action to recover 
estate taxes paid, while perhaps a prima facie case 
may be esrablished by showing that the reasons as¬ 
signed by the commissioner to justify deficiency as¬ 


sessments are untenable, the taxpayer, in order to 
sustain his burden of proof, must establish that any 
additional reasons which are asserted by the collec¬ 
tor do not justify the assessment.^9 Where the 
government seeks to impeach as mala fides a written 
contract in so far as it affects the income tax of 
one of the parties thereto, it must produce proof 
that is clear and convincing rather than a mere pre- 
ponderance.^^ The commissioner's determinations, 
when made within the scope of his authority, 
and findings of the tax court,are entitled to much 
weight. 

The foregoing general rules have been applied 
in determining the weight and sufficiency of evi¬ 
dence as relating to incomes which are taxable, 


Conner, D C.Ohio. 31 F Supp. 61, af- j 
firmed, C.C.A.. 125 F.2d 686. 

(3) To establish error in tax as 
levied.—Commonwealth Trust Co. of 
Pittsburgh V Driscoll, D C.Pa,, 50 
FSupp. 949. affirmed, C-C.-A... 137 F. 
2d 653, certiorari denied 64 S Ct. 521, 
321 U.S 764. 88 L.Eki. 1061. 

(4) To overcome prima facie cor- 
rectne.ss of assessment.—Heiner v. 
Gwinner, C.C. \ Pa., 114 F 2d 723, cer¬ 
tiorari denied 61 S.Ct. 396, 311 U.S. 
714. 85 L.Ed 165. 

('5) To establish fact that sales 
were at arm’.®! length,—Bourjois Inc., 
V. McOowan, D C N Y.. 12 FSupp. 

787, affirmed. CCA. 85 F 2d 610, cer¬ 
tiorari denied 57 S.Ct. 753, 300 U.S. 
682, 81 L.Ed 885. 

(6) To change taxable character 
of a product.—Peroxide Chemical Co. 
V. Sheehan, C.C..4.Mo., 108 F 2d 306 

(7) To establish that corporation 
had good will on March 1. 1913. when 
it commenced doing business.—Co¬ 
lumbian Nat. Fire Ins. Co. v. U. S., 
Ct.CL, 9 F.Supp 688. 

(8) To establish other matters.— 
Simpson V. U S.. Ct.CL, 40 S.Ct. 367, 
252 U.S. 54 7. 64 L Ed. 709—Feitler v. 
Harrison, C.C.A.IIL, 126 F 2d 449— 
Fred Harvey, Inc. v. Crooks, C.C.A. 
Mo.. 54 F.2d 3.53—Beeler v. Hotter, 
.D.C.ICan., 33 F.2d 788. 

Evidence held to establish cause of 
action for refund or recovery 

(1) Of additional manufacturer's 
excise taxes paid under protest.— 
Campana Corporation v. Harrison, C. 
C.A.IIL, 114 F.2d 400. 

(2) Of alleged deficiency in estate 
taxes.—Welch v. Hall, C.C.A.Mass., 
134 F.2d 366. 

Evidence held not to establish cause 
of action for refund or recovery 

(1) Of manufacturers’ excise tax. 
—Brewster & Co. v. U. S., Ct.CL, 10 
F.Supp. 137. 

(2) Of gift tax paid on sift of 
47 C.J.S.—74 


stock.—Groff V. Smith, D.C.Conn., 34 
F.Supp. 319. 

(3) Of other taxes.—Fidelity Title 
& Trust Co , Pittsburgh, Pa. v. U. S., 
Ct.CL, 42 S.Ct. 514, 259 U.S. 304, 66 | 
L.Ed. 953. 

25. U.S —Liebmann v. Hassett, C.C. j 

A.Mass., 148 F2d 247. i 

33 C.J. p 362 note 13 [c]. I 

Burden of proof see supra §§ 901— | 
915. 

26. U.S.—Henry Vogt Mach. Co. v. 
U. S., Ct.Cl., 39 F.2d 986, certiorari 
denied 51 S.Ct. 35, 282 U.S. 861, 75 
L Ed. 761—Lawhead v. Brast, D.C. 
W.Va, 13 F.Supp. '545, 

27. U.S.—In re Trustees System Co. 
of Louisville, D.C.Ky., 30 F.Supp. 
361. 

28. U.S.—Forbes v. Hassett, C.C.A. 
Mass., 124 F.2d 925. 

Clear and convincing evidence re¬ 
quired 

When suing to recover taxes paid, 
the taxpayer must establish his true 
tax liability by clear and convincing 
evidence—In re Trustees System Co. 
of Louisville, D.C.Ky., 30 F.Supp. 
361. 

Affiliated corporation, however, 
which demonstrated that its income 
and profits tax liability was reflected 
in consolidated return filed by par¬ 
ent corporation, and that no liabil¬ 
ity beyond that so revealed existed 
or could be properly assessed, be¬ 
cause consolidated return was prop¬ 
er, was not required, in action for 
refund of tax, to demonstrate' that 
it owed nothing beyond what was 
shown in consolidated return.—U. S. 
Paper Exports Ass’n v. Bowers, D. 
C.N.Y., 6 F.Supp. 735, modified on 
other grounds, C.C.A., 80 F.2d 82. 

29. U.S.—Saunders v. Higgins, D.C. 
N.Y., 29 F.Supp. 326. 

30. U.S.—Fraser v. Nauts, D.C.Ohio, 
‘8 F.2d 106. 

31. U.S.—Bonwit Teller & Co. v. U. 
S., Ct.Cl., 51 S.Ct. 395, 283 U.S. 25-8, 
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75 L.Ba. ini8, conformed to Ct.Cl.. 

52 F 2d 904, certiorari denied U. 

S. V. Bonwit Teller & Co., 52 S.Ct. 

311, 285 U.S. 538, 76 L.Ed. 931. 
Conclusiveness 

Commissioner's finding of value of 
land to determine profit from sale 
under income tax law is not conclu¬ 
sive on court of claims.—Kernachan 
V. U. S., 63 Ct.Cl. 592. 

32. U.S.—Robert P, Hyams Coal Co. 

V. U. S., D.C.La., 26 F.2d 805. 

33. Conclusiveness of transfer and 
delivery of stock 

The transfer and delivery of cor¬ 
porate stock is not conclusive on the 
question of intent where change of 
title is involved in fixing tax liabil¬ 
ity on profits from sale, but sur¬ 
rounding circumstances including 
subsequent acts of taxpayer may be 
inquired into in determining the 
bona fides of the transaction.—Beck¬ 
er V. Glenn. D.C.Ky., 29 F.Supp. 558. 
Evidence held sufficient 

(1) To justify finding that income 
was subject to tax.—Eastern Ken¬ 
tucky R. Co. V. Slack, Mass., 100 U. 
S. 659, 25 L.Ed. 611. 

(2) To show income taxable for 
particular year.—Brandeis v. Allen, 
D C.Neb., 60 F.2d 1004, error dis¬ 
missed, C.C.A., Allen v. Brandeis. 61 
F 2d 1018—Cook V. U. S., Ct.Cl., 3 F. 
Supp. 47. 

(3) To show that no taxable gain 
occurred in particular year.—State 
Street Trust Co. v. U. S., D.C.Mass., 
37 F.Supp. 846, affirmed, C.C.A., U. 
S. V. State Street Trust Co., 124 P.2d 
948—Harr v. MacDaughlln, D.C.Pa.^ 
15 F.Supp. 1004. 

(4) To show that enterprise car¬ 
ried on for profit supplied a substan¬ 
tial amount of the taxable income. 
—U. S. V. Trust No. B. I. 35, Bank of 
America Nat. Trust & Savings Ass’n, 
C.aA.Cal., 107 P.2d 22. 

(5) To support finding that pay¬ 
ments made by a<hninistrator of es- 
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tate of decedent to beneficiary were 
made as transfers of corpus of the 
estate rather than as income.—Nor¬ 
ris V. Glenn, B.C.Ky., 48 F.Supp. 673, 

(6) To overcome presumption that 
dividends are paid out of profits and 
not out of capital.—Park v. Gilligan, 
D.C.Ohio, 293 F. 129. 

(7) To establish that transaction 
■was not “sale” for income tax pur¬ 
poses.—American Security & Trust 
Co. V. Tait. D.C.Md., 5 F.Supp. 337. 

(8) To show that actual income of 
each taxpayer was ascertainable.— 
Reynolds v. Cooper, C C.A.Wyo., 64 
F.2d 644, affirmed Reynolds v. Coop¬ 
er, 54 S.Ct. 356, 291 U.S. 192, 78 L.Ed. 
725. 

(9) To show other matters.—Smith 
V. U. S., C.C.A.Del., 121 F.2d 692— 
Hotter V. Patterson. C.C.A.Kan.. 68 
F.2d 252—Liihme v. Reinecke, C.C.A. 
Ill., 59 F.2d 633—^Hillyer. Eiwards. 
Puller. Inc., v. U. S., D.C.La., 52 F.2d 
742—Chattanooga Sav. Bank v. 
Brewer, C.C.A.Tenn., 17 P.2d 79, cer¬ 
tiorari denied 47 S.Ct. 764, 274 U.S. 
751, 71 L.Ed. 1332—Parrott v. Noel. 
D.C.Va., 8 F.2d 368—Guaranty Trust 
Co. V. U. S., D.C.Wash., 44 F.Supp. 
417. affirmed, C.C.A., 139 F.2d 69— 
Philadelphia Nat. Bank v. Rothen- 
sies. DC.Pa,, 43 F.Supp. 923—Moyle 
V. U. S.. Ct.CL, 22 F.Supp. 432—Mel¬ 
lon V. Heiner, D C.Pa., 14 F.Supp. 
424. affirmed, C.C.A., Heiner v. Mel¬ 
lon. S9 F.2d 141, reversed on other 
grounds 58 S.Ct. 926. 304 U.S. 271. 
82 L.Ed. 1337. conformed to. D.C., 
Mellon V. Heiner, 30 F.Supp, 948. 

Evidence held insufficient 

(1) To sustain finding that item 
received from corporation was in¬ 
come. — Duffin V. Lucas, C.C.A.Ky., 55 
F.2d 786, certiorari denied 53 S.Ct. 
14. 287 U.S. 611, 77 L.Ed. 531. 

(2) To show that no taxable profit 
was derived from sale.—Moran v. 
U. S., Ct.Cl., 19 F.Supp. 557, certio¬ 
rari denied 58 S.Ct. 642, 303 U.S. 643, 
82 L.Ed. 1102, rehearing denied 58 
S.Ct. 829, 303 U.S. 669, 82 L.Ed. 1125. 

(3) To Identify shares sold as ones 
last acquired.—Skinner v. Eaton, C. 
C.A.Conn., 45 F.2d 568, certiorari de¬ 
nied 51 S.Ct. 486, 283 U.S. 837, 75 
L.Ed. 1449, 

(4) To establish that commission¬ 
er’s determination was incorrect.— 
Volker v. U. S., D.C.Mo., 40 F.2d 697 
—Huntington Securities Corporation 
V. Busey, D.C.Ohio, 2,6 F.Supp. 849, 
reversed on other grounds, C.C.A., 
112 P.2d 368. 

(5) To establish existence of trust. 
—^Van Sciver v. Rothensies, D.C.Pa., 
38 F.Supp. 677, affirmed, C.C.A., 122 
P.2d 697. 

(6) To show other matters.—Jones 
V. Dawson, C.C.A.Okl., 148 P.2d 87— 


Wiget V. Becker. C.C.A.Mo., 84 F.2d 
706—Weagant v. Bowers, C C.A.N.Y., 
57 F.2d 679—Howbert v. Penrose. C. 
C.A.C 0 I 0 ., 38 F.2d 577, 68 A.L R. 820 
—Patterson v. Anderson, DC.N.T., 
20 F.Supp. 799—Columbian Nat. Fire 
Ins. Co. V. U. S.. Ct.Cl., 9 F.Supp. 
688 . 

34. Evidence held sufficient 

U.S.—A. David Co. v. Grissom, C.C.A. 
N.C., 64 F.2d 279—Lehman v. Tail, 
C.C.A.Hd., 58 F-2d 20, certiorari 
denied 53 S.Ct. 79. 287 U S. 626. 
77 L.Ed. 543—Arizona Commercial 
Mining Co. v. Casey, DC-Mass., 32 
F.2d 288—C. C. Thompson Pottery 
Co. V. Routzahn, D.C.Ohio. 25 F.2d 
897 —Mayes v. U. S Trust Co.. C. 
C.A.Ky., 280 F. 25—Lincoln Chem¬ 
ical Co. V. Edwards, D.C.N.Y., 272 
F. 142. affirmed. C.C.A., 289 F. 458. 
Evidence held insufficient 
U.S.—Cabin Creek Consol. Coal Co. 
V. U- S.. C.C.A.W.Va.. 137 F.2d 948 
—Stutz Motor Car Co. of -\merica 
V. U- S-, C-C.A.Ind.. 80 F.2d 623— 
Richmond Hosiery Mills v. Rose. 

C. C.A.Ga., 73 F.2d 315. certiorari 
denied 55 S.Ct. 544, 294 U.S. 718. 
79 L.Ed. 1250—Lirtle Cahaha Coal 
Co. V. U. S.. D.C.Ala. 15 F.2d 863, 
reversed on other grounds, C.C.A., 
Blockton Cahaba Coal Co. v. U. S.. 
24 F.2d 180—Bird & Son v. White. 

D. C.Mass., 16 F.Supp. 168—Three- 
In-One Oil Co. V. U. S., 68 Ct.Cl. 
518. 

35. Character of proof required 

(1) Taxpayer, claiming deduction 
therefor, must show, with reasonable 
certainty, amount of claimed d.duc- 
tion.—Pennsylvania Co. for Insur¬ 
ances on Lives and Granting Annui¬ 
ties v. Brown, D.C.Pa., 6 F.Supp. 582, 
affirmed, C.C.A., 70 F.2d 269. 

(2) In order that club may escape 
tax imposed on social clubs it must 
show clearly that it falls within 
exempted class.—The Cordon v. U. 
S., Ct.Cl., 46 F.2d 719. 

(3) Corporation must establish 
classification for income and profits 
tax purposes only by fair weight of 
testimony.—Hurst, Anthony & Wat¬ 
kins V. Heiner, D.C.Pa., 26 P.2d 734. 

Evidence held sufficient 

(1) To sustain finding that part¬ 
ners were individually liable for in¬ 
come tax.—Taber v. U. S., C.C.A. 
Iowa, 59 F.2d 568, certiorari denied 
53 S.Ct. 86, 287 U.S. 636. 77 L.Ed. 
551. 

(2) To sustain finding that benefit 
society did not qualify as a life in¬ 
surance company.—First Nat. Ben. 
Soc. V. Stuart, C.C.A.Ariz., 134 F.2d 
438, certiorari denied 63 S.Ct. 14*47, 
320 U.S. 211, 87 L.Ed. 1848. 

(3) To show that partnership was 
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formed in good faith.—Beazley v. 
.4Ilen, D.C.Ga., 61 F Supp. 929— 
Hardymon v. Glenn, D.C.Ky., 56 F. 
Supp. 269. 

(4) To authorize finding that bank 
was actually insolvent at time taxes 
were paid.—Broderick v. Anderson, 
D.C.N.Y., 23 F.Supp. 488. 

(5) To sustain finding of commis¬ 
sioner that business was individually 
owned by taxpayer.—Dawes v. Allen, 
D.C.Ga., 61 F.Supp. 284. 

(6) To show other matters.—Earp 
V. Jones. C.C.A Okl., 131 F.2d 292, 
certiorari denied 63 S Cl. 665. 318 U. 
S. 764. 87 L.Ed. 1136—Garrow. Mac- 
Clain & Garrow v. Bass. C.C.A.Tex., 
88 F.2d 574. certiorari denied 58 S.Ct. 
15, 302 U.S. 697, 82 L Ed 538—Ittle- 
son V. Anderson, C.C.A.N Y., 67 F.2d 
323—McKee v. Alexander. D C.Okl., 
48 F.2d 838—McDonald Coal Co. v. 
Heiner. DC.Pa., 9 F.2d 992 and Mc¬ 
Donald Coal Co. V. Lewellyn, 9 F.2d 
994. affirmed. C.C.A., 16 F.2d 274— 
Best Butter Co. v. U. S. 53 F.Supp. 
224. 102 Ct.Cl. 4—Heilman v. Glenn, 
D.C Ky., 36 F.Supp. 423—Cement Se¬ 
curities Co. v. U S.. Ct.Cl., 6 F.Supp. 
993—Freeport Texas Co. v. Bowers, 
D.C.N.Y., 6 F.Supp. 4 23. affirmed, C. 
C.A., 77 F.2d 288. certiorari denied 

56 S.Ct. 133. 296 U.S 613. 80 L.Ed. 
435—Rosen Reichert Brokerage Co. 
V. U. S., Ct.Cl.. 3 F.Supp. 646. 

Evidence held insufficient 

(1) To entitle plaintiff to refund. 
—Bushman v. U. S.. Ct.Cl.. 8 F.Supp. 
694, certiorari denied 55 S.Ct. 913, 
295 U.S. 756. 79 L.Ed. 1699. 

(2) To warrant finding that corpo¬ 
ration was not taxable.—Rasmusson 
V. Eddy's Steam Bakery, C.C.A.Mont., 

57 F.2d 27, certiorari denied 53 S.Ct. 
7. 287 U.S. 601, 77 L.Ed. 523. 

(3) To show that deceased’s wife 
contributed part of cash purchase 
price of assessed lands, owned by 
spouses as tenants by entirety, or 
that purchase price came out of 
rents thereof.—Bremer v. Luff, D.C. 
N.Y., 7 F.Supp. 148. 

(4) To prove that commissioner 
erred in refusing to regard income 
received by husband from interest in 
a partnership as community prop¬ 
erty and in not attributing more 
than salary received by him from the 
partnership as community property. 
—Zimmerman v. Squire, D.C.Wash., 
57 F.Supp. 229. 

(5) To show other matters.—Note- 
man V. Welch, C.GA.Mass., 108 F.2d 
206—U. S. V. First Nat. Bank. C.C.A. 
Ala., 74 F.2d 360—National Commer¬ 
cial Title & Mortgage Guaranty Co. 
V. Duffy, D.C.N.J., 42 F.Supp. 844, 
reversed on other grounds, C.C.A., 
132 F.2d 86. 146 A.L.R. 448. 
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36. Evidence lield sufficient 

(1) To show error in computation 
of amount of tax.—Alexander v. Cos- 
den Pipe Line Co., Okl., 54 S.Ct. 292, 
290 U.S. 4S4. 78 L.Ed. 452. 

(2) To sustain or require finding 
that corporation was subject to ad¬ 
ditional tax as corporation formed 
and availed of for accumulating 
profits to avoid surtax on stockhold¬ 
er.—Beim Co. v. Landy, C.C.A.Minn., 
113 F.2d 897—Williams Inv. Co. v. 

U. S., Ct.Cl.. 3 F.Supp. 255. 

(3) To show other matters.—^Hen- 
ricksen v. Braicks, C.C.A.Wash., 137 
F.2d 632—U. S. v. R. C. Tway Coal 
Sales Co., C.C.A.Ky., 75 P.2d 336— 
Fred Harvey, Inc. v. Crooks, C.C.A. 
Mo., 54 F.2d 353—Sparks v. U. S., 
D.C.Ga., 55 F.Supp. 941—Charleston 
LumLer Co. v. U. S., D.C.W.Va., 20 
F.Supp. 83. 

Evidence held insufficient to war¬ 
rant recovery of tax paid.—Kessler 
v. U. S., C.C.A.Pa., 124 F.2d 152. 

37. Evidence held sufficient 

(1) To show that plaintiff had not 
overpaid his tax—Kelley v. U. S., D. 
C.Mass., 27 F.Supp. 570. 

(2) To show that income tax was 
underpaid.—Insuranshares & General 
Management Co. v. U. S., Ct.Cl., 38 
F.Supp. 835. 

(3) To show other matters.— 
Luzier's v. Nee. C.C.A.Mo., 106 P.2d 
130, certiorari denied 60 S.Ct. 514, 
309 U.S. 660. 84 L.Ed. 1008—Bremer 

V. Luff, DC.N.Y., 7 F.Supp. 148. 
Evidence held insufficient 

(1) To prove overpayment.— 
Forbes v. Hassett, C.C.A.Mass., 124 
F.2d 925—Arthur C. Harvey Co. v. 
Malley, C C.A.Mass., 60 F.2d 97, mo¬ 
tion denied 61 P.2d 365, affirmed 53 
S.Ct. 426. 288 U.S. 415, 77 L.Ed, 866, 
motion denied 53 S.Ct. 656, 289 U.S. 
704, 77 LEd. 1461—Routzahn v. Pe¬ 
troleum Iron Works Co. of Ohio, C. 
C.A.Ohio, 56 F.2d 938—Esslinger's 
Inc. V. U. S., Ct.Cl., 37 F.Supp. 129— 
Pioneer Coal & Coke Co. v. U. S., Ct. 
CL, 14 F.Supp. 661. 

(2) To show such payment by buy¬ 
er so as to authorize a recovery by 
seller of excise tax levied against it. 
—Amtorg Trading Corp. v. Higgins, 
C.C.A.N.Y., 150 P.2d 536. 

(3) To show other matters.— 
Bremer v. Luff, D.C.N.Y., 7 F.Supp. 
148. 

38. Quantum of evidence 
Plaintiff seeking to recover excise 

tax paid on sale of article must es¬ 
tablish, by a preponderance of the 
evidence, that the tax was improper¬ 
ly collected.—Anthony Co. v. U. S., 
CtCl., 56 F.2d 481. 

Evidence held sufficient 

(1) To show that particular arti¬ 
cles were not taxable as automobile 


parts or accessories.—^Routzahn v. 
Willard Storage Battery Co., C.C.A. 
Ohio, 65 F.2d 89, reversed on other 
grounds 54 S.Ct. 443, 291 U.S. 386, 
78 L.Ed. 859—McCaughn v. Electric 
Storage Battery Co, C.C.A.Pa., 63 F. 
2d 715—^American Chain Co. v. Hart- 
ford-Connecticut Trust Co., D.C. 
Conn., 11 F.Supp. 770, modified on 
other grounds, C.C.A., 86 F.2d 105. 

(2) To require finding that mirrors 
and mirror brackets were taxable as 
automobile accessories.—^Kamco, Inc., 
V. U. S., Ct.Cl., 10 F.Supp. 588. 

(3) To justify exemption of club 
from tax on initiation fees and dues 
as a ^‘social, athletic or sporting 
club.”—Squantum Ass’n v. Page, D. 
C.R.I., 7 F.Supp. 815, affirmed, C.C. 
A., Page V. Squantum Ass’n, 77 P.2d 
918. 


Trading Co. v. McLaughlin, D.C. 

CaL, 18 F.Supp. 149—Fidelity Inv. 

Ass’n V. U. S„ Ct.Cl., 5 F.Supp. 

19, certiorari denied U. S. v. Fi¬ 
delity Investment Ass’n, 54 S.Ct. 

560, 291 U.S. 685, 78 L.Ed. 1071. 
40. Effect Of commissiouer’s deci¬ 
sion 

Cl) Decision of commissioner of 
internal revenue that property has 
been transferred in contemplation of 
death is not conclusive, but only 
prima facie, evidence of its correct¬ 
ness.—^Wickwire v. Reinecke, Ill., 48 
S.Ct. 43. 275 U.S. 101, 72 L.Ed. 184. 

(2) The fact that the decision is 
erroneous must be established by a 
preponderance of the evidence.—Fair 
V. U. S., D.C.Pa., 59 F.Supp. 801— 
Russell V. U. S., Ct.Cl., 38 F.Supp. 
438. 


(4) To show other matters.—Jones 
V. Continental Oil Co., C.C.A Okl., 141 
F.2d 923—Twin Falls Natatorium v. 
U. S., D.C.Idaho, 22 F.2d 308—Pro¬ 
fessional Golf Co. V. Nashville Trust 
Co., D.C.Tenn., 60 F.Supp. 398—Am¬ 
torg Tradings Corp. v Higgins, D.C. 
N.Y., 58 F.Supp. 56—North Pennsyl¬ 
vania R. Co. V. Rothensies, D.C.Pa., 
45 F.Supp. 486, affirmed, C.C.A., 134 
F.2d 333—Ocean S. S. Co. of Savan¬ 
nah V. Allen, D.C.Ga., 36 F.Supp. 851, 
affirmed, C.C.A., Allen v. Ocean S. S. 
Co. of Savannah, 123 F.2d 469. 
Evidence held insufficient 

(1) To overcome presumption of 
correctness attaching- to determina¬ 
tion of commissioner that taxpayer 
was liable for taxes.—Auricchio v. 

U. S., D C.N.Y., 49 F.Supp. 184— 
Mennen Co. v. Kelly, D.C N.J., 40 P. 
Supp. 761, affirmed, C.C.A., 137 P.2d 
866 . 

(2) To support findings in action 
to recover excise tax -exacted on the 
transportation of crude oil through 
taxpayer’s pipe line.—Alexander v. 
Cosden Pipe Line Co., Okl., 54 S.Ct. 
292, 290 U.S. 484, 78 L.Ed. 452. 

(3) To establish that particular 
articles were not parts and acces¬ 
sories for automobiles.—Durkee-At- 
wood Co. V. Willcuts, C.C.A.Minn., 
S3 P.2d 995—^Inland Pump Mfg. Co. 

V. U. S., Ct.Cl., 59 P.2d 261. 

(4) To show other matters.—Sam¬ 
son Tire <& Rubber Corporation v. 
Rogan, C.C.A.Cal., 136 F.2d 345, cer¬ 
tiorari denied Rogan v. Samson Tire 
& Rubber Corporation, 64 S.Ct. 81, 
320 U.S. 770, 88 LEd. 460. Motion 
granted, C.C.A., 140 F.2d 467—Ayer 
Co. V. U. S., Ct.Cl., 38 F.Supp. 284— 
Denniston v. U. S., D.C.Ala., 23 P. 
Supp. 306—Century Ass’n v. Ander¬ 
son, D.C.N.Y., 10 F.Supp. 1005. 

39, Evidence held sufficient 
U.S.—-Premier Shares v, Rothensies, 
C.C.A.Pa., 117 F.2d 809—Intercoast 
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Tax court decision 

Court in which suit was brought 
to recover estate tax paid was not 
bound to accept conclusion of tax 
court that decedent’s transfer of cor¬ 
poration stock was not made in con¬ 
templation of death, although no 
evidence contrary to such conclusion 
was offered.—Kaufman v. Reinecke, 
C.C.A.I1L, 68 F.2d 642. 

O-vercoming statutory presumption 

(1) Under the Internal Revenue 
Code, 26 U.S.C-A. § 811, providing 
that gift within two years of donor's 
death must be deemed to have been 
made in contemplation of death, un¬ 
less shown to the contrary, contrary 
proofs must be clear and indubitable. 
—Mather v. MacLaughlin, D.C.Pa., 
57 P.2d 223. 

(2) Plaintiff must establish that 
the tax was erroneously collected in 
such case by a preponderance of the 
credible evidence.—Turner v. Has¬ 
sett, D.C.Mass., 37 F.Supp, 996. 
Evidence held sufficient 

(1) To show that transfer was 

made in contemplation of death.— 
City Bank Farmers’ Trust Co. v. 
McGowan, N.Y., 65 S.Ct 496, 323 U. 
S. 594, 89 L.Ed, 483—Smails v. 

O’Malley, C.C.A.Neb., 127 F.2d 410— 
Brown v. Routzahn, D.C.Ohio, 58 F. 
2d 329, reversed on other grounds, 
C.C.A,, 63 F,2d 914, certiorari de¬ 

nied Routzahn v. Brown, 54 S.Ct. 60, 
290 U.S. 641, 78 L.Ed. 557—Kengel 
V. U. S., CtCL. 57 F.2d 929—Common¬ 
wealth Trust Co. of Pittsburgh v. 
Driscoll, D C.Pa., 50 F.Supp. 949, af¬ 
firmed. C.C.A., 137 F.2d 653, certio¬ 
rari denied 64 S.Ct. 621, 321 U.S. 
764, 88 L.Ed, 1061—Russell v. U. S.. 
CtCl., 38 F.Supp. 438—Hunter v. U. 
S., CtCL, 14 F.Supp. 523—Stubble¬ 
field V. U. S., CtCl., 6 F.Supp. 440. 

33 C.J. p 313 note 82 [d] (1). 

(2) To show that transfer was not 
made in contemplation of death.— 
Bradley v. Smith, C.C.A.Ind., 114 F, 
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2d ISl—-wnicuts V. stoltze. C.C.A. 
Minn., 73 F.2d 868—Farmers’ L-oan & 
Trust Co. V. Bowers. C.C A.N.Y., 68 
r.2d 916. certiorari denied 55 S.Ct. 
76, tw'o cases, 293 U.S 565. 79 L.Ed. 
<665—Heiner v. Donnan, C C.A.Pa, 
61 F.2d 113—Mather v. MacLauRhlin, 
D.C.Pa.. 57 F.2d 223— PvOOt v. U. S., 

B. C.FIa, 56 F 2d 857—Delaware Trust 
Co. V. Handv. D.C.Del.. 53 F 2d 1042 
—Wells V. U. S., Ct.Ch. 39 F.2d 998. 
affirmed U. S. v. Wells. 5l S.Ct. 446, 
283 U.S. 102. 75 L.Ed. S67—Beeler 
V. Motter, D.C Kan.. 33 F 2d 788— 
Flannery v. Willcuts. CCA,Minn., 
25 F2d 951—Fair v. U. S.. D.C.Pa., 
59 F.Supp. 801—Blake.slee v. Smith, 
DC.Conn.. 26 F Supp. 28. affirmed. C. 

C. A.. 110 F 2d 364—McFadden v. U. 

5., D.C.Pa.. 20 FSupp 625—Stubble¬ 
field V. U. S.. Ct.Cl . 6 FSupp. 440— 
Clarke v. U. S.. DC.Pa,, 5 F.Supp. 
292. affirmed. C.C.A.. U. S. v. Clarke, 
69 F.2d 748, 94 A.L.R. 975. certiorari 
denied 55 S Ct. 75. 293 U.S. 564, 79 
L.Ed 664—Safe Deposit & Trust Co. 
of Baltimore v, Tait. D C-Md.. 3 P. 
Supp 51. affirmed. C.C.A., Tait v. 
Safe Deposit & Trust Co. of Balti¬ 
more, 70 P.2d 79. 

(3) To show that trusts created 
for benefit of donor’s children and 
subsequent release of power were 
not made in contemplation of d<=‘ath- 
—Trust Co. of Georgia v. Allen, D. 

C. Ga., 55 F.Supp. 269. affirmed. C.C. 
A., Allen v. Trust Co. of Ga., 149 P. 
2d 120, affirmed 66 S.Ct. 389. 
Evidence held insnfficieiLt 

(1) To show that transfer was 
made in contemplation of death.— 
True V. U. S., D.C.Wash., 51 F.Supp. 
720—Terhune v. Welch, D C.Mass., 
39 F.Supp. 430, reversed on other 
grounds, C.C.A., Welch v. Terhune, 
126 P.2d 695, certiorari denied Ter¬ 
hune V. Welch. 63 S Ct. 37. 317 U.S. 
644, 87 LEd. 519—Gardner v. U. S., 

D. C.Fla., 1 F.Supp. 483. 

(2) To show that transfer was not 
made in contemplation of death.— 
Liebmann v. Hassett, D.C.Mass., 50 
F.Supp. 537, affirmed in part and 
reversed in part on other grounds, 
C.C.A., 148 F.2d 247—Stanley v. U. 

5.. 46 F.Supp. 988. 97 Ct.Cl. 230— 
Gregg V. U. S., Ct.Cl., 13 F.Supp. 14 7 
—Land Title & Trust Co. v. Mc- 
Caughn, D C.Pa., 7 F.Supp. 742— 
Myers v. U. S., Ct.Cl.. 2 F.Supp. 1000, 
certiorari denied 54 S.Ct. 628, 292 U. 
S. 629, 78 L.Ed. 1483. 

41. Cfharacter of proof reoLuired 

(1) One suing to recover taxes 
paid must show by clear evidence 
that commissioner’s assessment was 
erroneous.—Twin Falls Natatorium 
V. U. S., D.C.Idaho, 22 P.2d 308. 

(2) Error of commissioner in com¬ 
putation, set up by government, must 
be established by a preponderance 
of the evidence.—Continental Illi¬ 


nois Kat. Bank & Trust Co. of Chi¬ 
cago V. U. S.. ClCI., 18 F.Supp. 229. 
Evidence held sTLfacient 

(1) To establish that the commis¬ 
sioner acted fairly and reasonably 
in establishing tax basis.—National 
Pipe Line Co. v. U. S.. 48 F.Supp. 
655, 99 Ct.Cl. 180—Caminol Co. v. 

U. S., D.C.Cal.. 41 F.Supp. 819. 

(2) To show that notice and de¬ 
mand had been made on taxpayer 
for payment of deficiency assess¬ 
ment.—Jackson Furniture Co. v. Mc¬ 
Laughlin, C.C.A.Cal.. 85 F.2d 606. 

(3) To show assessment was 
against corporation, not partnership. 
—Ohio Locomotive Crane Co. v. 
Denman, C.C.A Ohio, 73 F 2d 408, cer¬ 
tiorari denied 55 S Ct. 508, 294 U.S. 
712. 79 L.Ed. 1246—Ohio Locomotive 
Crane Co. v. U. S., C.C.A.Ohio, 73 
F.2d 408, certiorari denied 55 S.Ct. 
508. 294 U.S, 712. 79 L.Ed. 1246. 

(4) To prove agreement as to how 
tax was to be assessed, apportioned, 
and paid.—Popular Price Tailoring 
Co. V. C. I. R., C.C.A., 33 F.2d 464. 

(5) To show other things.—Brooks 

V. Driscoll. C.C.A.Pa.. 114 P.2d 426— 
Denman v. Motter, D C.Kan., 44 P.2d 
648, appeal dismissed, C C.A., Motter 
V. Denman, 50 F.2d 1079—Meinrath 
Brokerage Co. v. Crooks, D.C.Mo., 28 
F.2d 991—Florsheim Bros Dry Goods 
Co. V. U. S.. D.C.La., 26 F.2d 505, af¬ 
firmed, C.C.A., 29 F.2d 895, affirmed 
50 S.Ct. 215, 280 U.S. 453. 74 L.Ed. 
542—McClure v. TJ. S., 48 F.Supp. 
531, 98 Ct.Cl. 381—Kern v. Poe, D.C. 
Wash-, 8 F.Supp. 942—^American 
Food Products Co. v. U. S., Ct.Cl., 
6 F.Supp. 757. 

Evidence held insuffloient 
U.S.—Schram v. TJ. S., C.C.A.Mich., 
118 F.2d 541, certiorari denied 
Starr v. Schram, 62 S.Ct. 412, two 
cases 314 tT.S. 695. 86 L.Ed. 555— 

I Livingston v. Becker, D.C.Mo., 40 
F2d 673—Moore v. U. S., Ct.Cl., 6 
F.Supp. 847. 

42. Clear and convincing proof of 
error is required to overcome deter¬ 
mination of commissioner, author¬ 
ized by statute to regulate inven¬ 
tories for income tax purposes.— 
Stokes V. Rothensies, D.C.Pa., 61 F. 
Supp. 444. 

Evidence held sufficient 

U. S.—Western Dry Goods Co. v. U. 
S., D.C.Wash., 34 F.2d 976—Kelley 
V. U. S., D.C.Mass., 27 F.Supp. 570. 

Evidence held insufficient 

(1) To establish arbitrary action 
on part of commissioner.—McDuffie 

V. U. S., Ct.Cl., 19 F.Supp. 239. 

(2) To sustain taxpayer’s burden 
of overturning commissioner’s deter¬ 
mination.—Cleveland Automobile Co. 
V. U. S., C.CAOhio, 70 P.2d 365, cer¬ 
tiorari denied So S.Ct. 88, 293 U.S. 
563, 79 L.Ed. 663. 


(3) To show other matters.— 
Marshall-Wells Co. v, U. S., Ct.Cl. 
59 F.2d 106—Stokes v. Rothensies 
D.C.Pa., 61 F.Supp. 444. 

43. ■Drnimpeached witnesses 

The weight, which the distric 
court was required to give to the tes 
timony of taxpayer’s unimpeachec 
and creditable witnesses, had to b( 
determined in the light of the gov 
ernment’s evidence.—Dubiske v. U 

S., C.C.A.I11.. 98 F.2d 361, certiorar 
denied 59 S.Ct. 244, 305 U.S. 652, Si 
L.Ed. 422. 

Evidence held sufficient 

(1) To establish the fact that tax¬ 
payer filed income tax return before 
expiration of period of limitation.— 
Lawrence v. Ham, D.C.Me., 19 F.2c 
643. 

(2) To warrant finding that tax 
payer’s waiver of limitation perioc 
was in force at time of payment.— 
Eclipse Lawn Mower Co. v. U. S., Ct. 
Cl., 1 F.Supp. 768. 

(3) To show that taxpayer extend¬ 
ed limitation period for taxes by 
waiver.—Anderson v. U. S-, Ct.Cl., 15 
F.Supp. 216, certiorari denied 57 S. 
Ct. 668, 300 U.S. 675, 81 L.Ed. 880. 

(4) To support finding that no 
waiver of taxpayer’s rights with re¬ 
spect to taxes for that year was filed 
as required by statute—Dubiske v, 

U. S., C.C.A.Ill., 98 P.2d 361, cer¬ 
tiorari denied 59 S.Ct. 244, 305 U.S. 
652, 83 L.Ed. 422. 

(5) To show other matters.— 
American Safety Razor Corporation 

V. U. S., Ct.Cl., 6 F.Supp. 293, sup¬ 
plemented 7 F.Supp. 196, certiorari 
denied U. S. v. American Safety Ra¬ 
zor Corporation, 55 S Ct. 116, 293 U. 
S. 599, 79 L.Ed. 692—Bourne v. U. S., 
Ct.Cl., 2 F.Supp. 228. 

Evidence held insufficient 
U.S.—Henry Prentiss & Co, v. U. S., 
D.C.N.Y., 46 F.2d 159, reversed on 
other grounds, C.C.A., 57 F.2d 676, 
modified on other grounds U. S. v, 
Henry Prentiss & Co., 53 S Ct. 283, 
288 U.S. 73, 77 LEd. 626, followed 
. in, C.C.A., Swedish Iron & Steel 
Corporation v. Edwards, 69 F.2d 
1018—Bertelsen & Petersen Engi¬ 
neering Co. V. U. S., D.C.Mass., 14 
F.Supp. 868, affirmed, C.C.A., U. S. 
V. Bertelsen & Petersen Engineer¬ 
ing Co., 95 F.2d 867, reheard 98 F. 
2d 132, affirmed 59 S.Ct. 541, 306 
U.S. 276, 83 L.Ed. 647—Ford Mo¬ 
tor Co., to Use and Benefit of Jew¬ 
el Tea Co,, v. U. S., Ct.Cl., 3 F. 
Supp. 423, certiorari denied 54 S. 
Ct. 560, 291 U.S. 683, 78 L.Ed. 1070. 
44s. U.S.—U. S. V. Real Estate Sav. 
Bank, CtCL, 104 U.S. 728, 26 L. 
Ed. 908. 

Evidence held sufficient 
U.S.—^E. Albrecht & Son v. Landy, C. 
C.A.Minn., 114 F.2d 202—Ohio Lo- 
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comotive Crane Co. v. U. S., C.C.A. 
Ohio, 73 F.2d 40S, c»^''tiorari denied 
OD S.Ct 508, 294 U.S. 712, 79 L.Ed 
1246—Wourdack v. Becker, C.C.A. 
Mo.. 55 F.2d S40, certiorari denied 
52 S.Ct. 501, 286 U.S. 548, 76 L.Ed 
1285—Standard Oil Co. of Kansas 
V. U. S., 47 F.Supp. 120, 98 Ct.Cl 
201, certiorari denied 63 S.Ct. 1156. 
319 U.S. 749, 87 L Ed. 1704—Herff 
Motor Co. V. McCabe, D C.Tenn., 41 
F.Supp. 1011, affirmed, C.C.A., 
Nashville Trust Co. v. Herft, 122 
F.2d 1022—Kern v. Poe, D C.Wash., 
•8 F Supp. 942—Piedmont Wagon & 
Mfg. Co. V. U. S., CtCL, 6 F.Supp. 
125. 

Evidence lieia msufflcient 
U.S.—Hyams v. U S., C.C.Mass., 139 
F. 997, affirmed U. S. v. Hyams, 
146 F. 15, 76 C.C..A 523—Hoffman 
V. U. S.. D.C.N.Y., 32 F.Supp. 939 
—Cutting r. U. S., D.C.N.T., 26 F. 
Supp. 5'86. 

-45. Evidence held sufficient 

U. S.—Staten Island Hygeia Ice & 
Cold Storage Co. v. U. S., C.C.A.N. 

T. , 85 F.2d 68—Hord v. U. S., Ct. 
Cl., 59 F 2d 125—Reynolds v. 
Gnichtel, D.C.N.J., 1 F Supp. 606. 

46. U.S.—Biermann v. Shea, D.C.N. 

Y., 28 F.Supp. 213. 

Claim as evidence 

In taxpayer's action to recover 
taxes on distilled spirits assessed on 
commissioner's determination that 
taxpayer had imported and diverted 
distilled spirits and claim for refund 
containing allegation that taxpayer 
had not imported the distilled spirits 
was received in evidence without re- 
•striction under stipulation of parties, 
allegations of the refund claim could 
not be considered evidence of facts 
therein recited where taxpayer who 
had made the allegation vas in court 
ready to testify.—McClure v. U. S., 
48 F.Supp. 531 98 Ct.Cl. 381. 

Bvidence held sufficietit 

(1) To show that claim for refund 
of taxes was filed.—J. H. Williams & 
Co. V. U. S., Ct.CL, 48 P.2d 672—Eak- 
ins V. U. S., D.C.N.Y., 36 F 2d 961. 

(2) To show other matters.—U. S. 

V. Gutzler, C.C.A.CaL, lOo F.2d 188— 

U. S. V. Elgin Nat. Watch Co., C.C. 
A.I11., 66 F.2d 344—University Dis¬ 
tributing Co. V. U. S., D.C.Mass., 22 
F.Supp. 794—Worden & Co. v. U. S., 
Ct.Cl„ 22 F.Supp. 418. 

Evidence held insufficient 

U.S.—First Nat. Bank of Chicago v. 

U. S., C.C.A.I1L, 102 F.2d 907, cer¬ 
tiorari denied 59 S.Ct. 1038, 307 U. 
S. 641, 83 L.Ed. 1521, rehearing de¬ 
nied 60 S.Ct. 69, 308 U.S. 633, 84 
L.Ed. 527, and motion denied 60 
S.Ct. 1090, 310 U.S. 658, 84 L.Ed. 
14 21—Hartford-Connecticut Trust 

•Co. V. U. S., Ct.Cl., 58 F.2d 493— 
jBender v. Heiner, D.C.Pa., 27 F, 


Supp. S31—^Lauer v. U. S., S Ct,Cl. 

447. 

47. Evidence held sufficient 

(1) To show that plaintiff was en¬ 
titled to recover interest.—^Jackson 
Furniture Co. v. McLaughlin, C.C.A. 
Cal., 85 F.2d 606—Chicago Title & 
Trust Co. V. U. S., D.O.Ill., 45 F.Supp. 
323—Aluminum Co. of America v. 
U. S.. Ct.Cl., 30 F.Supp. 686. 

(2) To show other matters.— 
Standard Oil Co. (New Jersey) v. U- 
S-, Ct.Cl., 10 F.Supp. 550, certiorari 
denied 56 S Ct. 113, 296 U.S. 597, 80 
L.Ed. 423—Ford Motor Co. v. U. S.. 
Ct.Cl., 9 F.Supp. 590, certiorari de¬ 
nied U. S. V. Ford Motor Co., 56 S. 
Ct. 170. 296 U.S. 636, 80 L.Ed. 452. 
Statement in brief 

In executor's action against Unit¬ 
ed States for interest on refunded 
excess of advance payment of estate 
tax, statement in government’s brief, 
in explanation of notation on receipt 
for executor's check, will be ignored, 
where such statement, if contained 
in affidavit, would not be known to, 
or understood by, plaintiff.—Moses v. 
U. S., D.QN.Y., 28 F.Supp. 817. 

4a Sale as evidence of value 

(1) In action for refund of estate 
tax comparable sales of stock at 
about basic date involved afford evi¬ 
dence of value, but such sales and 
the price paid are not necessarily de¬ 
cisive of fair market value, and an 
isolated sale of a relatively small 
block of stock in a closed corpora¬ 
tion to other members of the cor¬ 
poration did not establish that the 
price received therefor was the fair 
market value of the stock.—^Wood v. 
U. S., Ct.Cl., 29 F.Supp. 853. 

(2) Evidence of sales prices of 
stock was best evidence of market 
value of stock, but sales price of a 
small number of shares of stock was 
not necessarily the best evidence of 
market value of a large block of 
shares.—Groff v. Smith, D.C.Conn., 
34 F.Supp. 319. 

Amount fixed in lease as rental 
value IS strong evidence of actual 
rental value in determining value of 
leasehold for tax purposes.—719 
Fifth Ave. Co. v. U. S., Ct.Cl., 5 F. 
Supp. 909. 

Property for which stock was issued 

Par value of stock is questionable 
evidence of value of property for 
which Stock was issued, with regard 
to income tax.—Crook v. U. S., C.C. 
A.La., SO F.2d 917. 

Evidence held sufficient 

(1) To show value.—Steece v. Mil¬ 
ler, D.C.Ohlo, 41 F.2d 630—Service 
Recorder Co. v. Routzahn, D.C.Ohio, 
24 F.2d 876—^Union Trust Co. of 
Pittsburgh, Pa., v. Heiner, D.C.Pa.. 
19 F.2d 362—Havemeyer v. U. S., Ct. 
Cl., 69 F.Supp. 537, certiorari denied 
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' U. S. V. Havemeyer, 66 S.Ct. 138 and 
Havemeyer v. U. S., 66 S.Ct. 139— 
Union Nat. Bank of Pittsburgh v. 
Driscoll, D.C.Pa., 32 F.Supp. 661— 
Du Pont V. Deputy, D.C.Del., 26 F. 
Supp, 773—Young & Vann Supply 
Co. V. U. S., D.C.Ala., 10 F.Supp. 
697—Cravens v. Welch, D.C.Cal., 10 
F.Supp. 94. 

(2) To sustain finding as to value. 
—^Weicker v Howbert, C.C.A.C 0 I 0 ., 
103 F 2d 105—Neptune Meter Co. v. 
Price. C.C.A.N.Y., 98 F.2d 76—Rice 

V. Eisner, C.C.A.N.Y., 16 F.2d 358, 
certiorari denied 4 7 S.Ct. 477, 273 

U. S. 764, 71 LEd. 880—State Street 
Trust Co. V. U. S., D.C.Mass., 37 F. 
Supp. 846, affirmed, C.C.A., U. S. v. 
State Street Trust Co., 124 F.2d 948 
—National Casket Co. v. Heiner, D.C. 
Pa., 4 F.Supp 351. 

(3) To support commissioner's 
valuation.—U. S. v. State Street 
Trust Co., C.C..AMass., 124 F.2d 948 
—Roth V. Warden, C.C.ACal., 77 F. 
2d 124—Robertson v. Routzahn, C.C. 
A.Ohio, 75 F-2d 537—Rank v. U. S., 

C. C.A Tex., 73 F.2d 813—Union Nat. 
Bank of Pittsburgh v. Driscoll, P.Cr 
Pa., 32 F.Supp. 661—Kelley v. U. S., 

D. C.Mass., 27 F.Supp. ‘570—^Header 

V. U. S., CtCl., 26 F.Supp. 925— 
Rheinstrom v Willcuts, D C.Minn., 
26 F.Supp. 306—Brooks v. Willcuts, 
D.C.Minn., 9 F.Supp. 19, affirmed, C.C. 
A., 78 F.2d 270. 

(4) To show commissioner's val¬ 
uation was incorrect.—^Weber v. Ras- 
quin, C.C.A.N.Y., 101 F.2d 62—In re 
Trustees System Co. of Louisville, D. 
C.Ky., SO F.Supp. 361—Knobloch v. 
Smith, D.C Conn., 25 F.Supp. 156— 
Jenkins v. Smith, D.C.Conn., 21 F. 
Supp. 2'51. 

(5) To show fair method of valu¬ 
ing corporate stock.—^Wishon v. An- 
glim, D.C.Cal., 42 F.Supp. 359—Du 
Pont v. Deputy, D.C.Del., 26 F.Supp. 
773. 

(6) To show other facts.—Eld- 
redge v. U. S., C.C A.Mich., 31 F.2d 
924—Mullikin v. Magruder, D.C.Md., 
5‘5 F.Supp. 895, affirmed, C.C.A., 149 
F.2d 593—Walter v. Duffy, C.C.A.N. 
J.. 287 F. 41. 

Evidence held insufficient 

(1) To show value-—Ramsay v. U. 
S., D.C.Mo., 55 F.2d 333—Co-opera¬ 
tive Foundry Co. v. U. S., D.C.N.Y., 
28 F.2d 878—Groff v. Smith, D.C. 
Conn., 34 F.Supp. 319. 

(2) To sustain finding as to value. 
—Powell V. U. S., C.C.A.Wash., 123 
P.2d 472. 

(3) To overcome presumption that 
commissioner's determination’ as to 
value was correct.—^Wells Fargo 
Bank & Union Trust Co, v. Mc¬ 
Laughlin, aC.A.CaL, 78 F.2d 934, 
certiorari denied Wells Fargo Bank 
& Union Trust Co. v. McLaughlin, 56 
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Taxes paid under Agricultural Adjustment Act, 
In an action to recover taxes paid under the Agri¬ 
cultural Adjustment Act, plaintiff is not required 
to prove that by no possibility did he receive any 
relief against the taxes paid.'^^ 

§921. Deductions 

A taxpayer seeking to recover taxes paid on the 
ground that deductions claimed were improperly disal¬ 
lowed must establish his case by at least a preponderance 
of the evidence. 


In accordance with the genera! rules stated supra 
§ 920, a taxpayer seeking to recover taxes paid on 
the ground that deductions claimed were improperly 
disallowed must establish his case by at least a pre¬ 
ponderance of the evidence,50 and the general rule 
has been applied in determining the weight and 
sufnciency of the evidence relating to claimed de¬ 
ductions for depreciation, depletion, obsolescence, or 
exhaustion,51 and in determining the weight and 


S.Ct. 172, 296 U.S. 638, 80 L.Ed. 453— 
Argonaut Consol. Mining Co. v. An¬ 
derson, C.C.A.N Y., 52 F.2d 55, cer¬ 
tiorari denied 52 S.Ct. 200, 284 U-S. 
6S2, 76 LEd. 576—Crook v. U. S., C. 
C-A.La., 30 F.2d 917. 

(4) To show other facts.—Clarke 
V. Welch, D.C.Cal., 4 6 P.2d 563—J. R 
Johnson & Co. v. Noel, D.C.Va., 26 
F.2d 670. 

49. U.S —Root & McBride Co. v. U. 

S., D.C.Ohio, 50 F.Supp. 473. af¬ 
firmed, C.C.A., U. S. V. Root & Mc¬ 
Bride Co., 136 F.2d 907. 

Frima facie evidence as to tax hnr- 
den 

U.S.—Blumenthal Print Works v. U. 

S., D.C.La., 51 F.Supp. 208, af¬ 
firmed. C.C.A., 141 F.2d 211. 
Oonclusiveness of testimony 

In taxpayer’s action to recover 
amount paid as floor stock taxes, 
district court was not required to 
accept figures testified to by taxpay¬ 
er’s general sales manager for pur¬ 
pose of showing that taxpayer had 
borne burden of tax because sales 
manager was neither impeached nor 
contradicted.—De Nobili Cigar Co. v. 
U. S-, C.C.A.N.Y., 14 6 F.2d 556. 
Evidence held snfdcient 

(1) To entitle taxpayer to recover 
floor stock tax paid under Agricul¬ 
tural Adjustment Act after it was 
declared unconstitutional.—U. S. v. 
Cheek, C.C.A.Tenn., 126 F.2d 1—C. B. 
Cones & Son Mfg. Co. v. U. S., C.C.A. 
Ind., 123 F.2d 530—Root & McBride 
Co. V. U. S., D.C.Ohio, ‘50 F.Supp. 473, 
affirmed, C.C.A, U. S. v. Root & Mc¬ 
Bride Co., 136 F 2d 907—Bricker Bak¬ 
ing Co. V- Rothensies, D.C.Pa., 46 F. 
Supp. 742—Ney v. U. S., D.C.Va., 33 
F.Supp. 554. 

(2) To show that taxpayer had not 

shifted burden of floor stock taxes 
levied under the Act.—Interwoven 
Stocking Co. V. U. S., C.C.A.N.J., 144 
F.2d 76S—U. S. V. Arkwright Mills, 
C.C.A.S.C., 139 F.2d 454—U. S. v. 

Cheek, C.C.A.Tenn., 126 F.2d 1—Root 
& McBride Co. v. U. S„ D.C.Ohio, 50 
F.Supp. 4 73, affirmed, C.C.A., U. S. v. 
Root & McBride Co., 136 F.2d 907— 
Bullock’s, Inc. v, U. S., D.C.Cal., 43 
F.Supp. 861, appeal dismissed, C C 
A., U. S. V. Bullock's Inc., 127 F.2d 
864—Cudahy Packing Co. v. U. S„ D. i 


C.Ill., 37 F.Supp. 563, reversed on 
other grounds. C.C.A., 126 F.2d 429— 
Hutzler Bros. Co. v. U. S., D.C.Md., 
33 F.Supp. 801. 

(3) To support finding that tax¬ 
payer had failed to carry burden of 
establishing that it had borne bur¬ 
den of the taxes or any part there¬ 
of.—De Nobih Cigar Co. v. U. S., aC. 

AN. Y.. 146 F.2d 556. 

Evidence held insufficient 

(1) To entitle taxpayer to recover 
compensating taxes paid on importa¬ 
tions of cotton before invalidation of 
the Act.—Samara v. U. S., C.C.A.N. 

Y. , 129 F.2d 594, certiorari denied 63 
S.Ct. 258, 317 U.S. 686 , 87 L.Ed. 549. 

(2) To establish the fact that tax¬ 

payer had absorbed the tax.—U. S. 
V. H. T. Poindexter & Sons Merchan¬ 
dise Co., CC.A.Mo., 128 F.2d 992, cer¬ 
tiorari denied 63 S.Ct. 159, 317 U.S. 
677, 87 L.Ed. '543, rehearing denied 
63 S.Ct. 255, 317 U.S. 710, 87 L.Ed. 
566—Katz Underwear Co. v. U. S., 
C.C.A,Pa., 127 F.2d 96‘5, certiorari de¬ 
nied 63 set. 51, 317 U.S. 655, 87 L. 
Ed. 526—Putnam Knitting Co. v. U. 

S., 58 F.Supp. 357, 102 Ct.Cl. 805— 
Caldwell Sugars v. U. S., Ct.Cl., 54 
F.Supp. 544—Cotan Corporation v. U. 

S., D C.N.J., 51 F.Supp. 598, affirmed, 
C.C.A., 151 F,2d 188—Blumenthal 

Print Works v. U. S., D.C.La., 51 F. 
Supp. 208, affirmed, C.C.A., 141 F.2d 
211—Insular Sugar Refining Corpo¬ 
ration V. U. S., 49 F.Supp. 319, 99 Ct. 
Cl. 34'5, certiorari denied 64 S.Ct. 60, 
320 U.S. 750, 88 L.Ed. 44 6 —Katz Un¬ 
derwear Co. V. U. S., D.C.Pa,, 39 P. 
Supp, 976, affirmed, C.C.A., 127 F 2d 
965, certiorari denied 63 S.Ct. 51, 317 
U.S. 655, 87 L.Ed. 526—C.' M. Mc- 
Clung & Co. V. U. S., Ct.Cl., 35 F. 
Supp. 464. 

(3) To raise conclusive presump¬ 
tion that price increases were made 
to offset tax.—Hutzler Bros. Co. v. 

U. S., D.C.Md., 33 F.Supp. 801. 

50. U.S.—Kentucky Rock Asphalt 
Co. V. Helburn, C.C.A.Ky., 108 F.2d 
779. 

Evidence held sufficient 

(1) To support denial of deduc¬ 
tions.—Pressed Metals of America v. 
Woodworth, C.C.A.Mich., 119 P. 2 d 
210—Virginia Electric & Power Co. 

V. Early, D.C.Va., 52 F.Supp. 18 35. 
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(2) To show particular facts re¬ 
lating to deductions for amortiza¬ 
tion of war facilities.—Kelly-Spring- 
fteld Tire Co. v. U. S., C.C.A.N.J., «1 
P.2d 533—Diamond Alkali Co. v. 
Heiner, C.C.A.Pa, 60 F.2d 505, re¬ 
versed on other grounds Hemer v. 
Diamond Alkali Co., 53 S.Ct. 413, 288 
U.S. 502, 77 L.Ed. 921—McKesson & 
Robbins v. Edwards, D C.N.Y., 14 P. 
Supp. 109, affirmed, C.C.A., 102 P.2d 
995, certiorari denied 60 S Ct. 93, 308 
U.S. 577. 84 L.Ed. 483—McKeesport 
Tin Plate Co. v. Heiner, D.C.Pa., 4 F. 
Supp. 245, motion denied 4 F.Supp. 
923, affirmed, C.C.A., 77 F.2d 756. 

(3) To support finding as to divi¬ 
dend paid credit.—Henricksen v. 
Braicks, C.C.A.Wash., 137 F.2d 632. 

(4) To support finding as to “divi¬ 
dend received credit.”—Fostoria 
Glass Co. V. Yoke, D.C.W.Va,, 45 P. 
Supp. 962. 

(5) To show other facts.—^Artifi¬ 
cial Ice Co. V. Glenn, D.C.Ky., 48 F. 
Supp. 83‘5. 

Evidence held insufficient 

U. S.—Cabin Creek Consol. Coal Co. v. 
U. S., C.C.A.W.Va., 137 F.2d 948— 
Old Merchants Nat. Bank & Trust 
Co. of Battle Creek v. U. S., D.C. 
Mich., 36 F.Supp. 961, affirmed, C. 
C.A., Old-Merchants Nat. Bank & 
Trust Co. of Battle Creek v. U. S., 
117 F.2d 737—Hoagland v. Kav- 
anagh, D.C.Mich., 36 F.Supp. 875— 
Dixon V. U. S., D.C.Wyo., 13 F. 
Supp. 620. 

51. Certainty of proof 

A taxpayer seeking a deduction for 
obsolescence must establish by clear 
and convincing evidence that he is 
entitled to the claimed deduction, 
and must show with reasonable cer¬ 
tainty that the property is becoming 
obsolete and when it will be obso¬ 
lete.—Detroit & Windsor Ferry Co. 

V. Woodworth, C.C.A.Mich., 115 F.2d 
795, certiorari denied 61 S.Ct. 712, 
312 U.S. 692, 85 L.Ed, 1128—State 
Line & Sullivan R. Co. v. Phillips, D. 
C.Pa,, 17 F.Supp. 607, affirmed, C.C. 
A., 98 F.2d 651, 120 A.L.R. 441, cer¬ 
tiorari denied 59 S.Ct. 103, 305 U.S. 
635, 83 L.Ed. 408. 

Evidence held sufficient 

(1) To support findings denying 
taxpayer's claim for deductions for 
depreciation.—^Pressed Metals of 
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sufficiency of the evidence relating to claimed de- j ductions for expenses/^ and Iosses.^3 


America v. Woodwortii, €.C.A.Micli., 
119 F.2d 210. 

(2) To support finding’s denying 
taxpayer’s claim for deductions for 
obsolescence.— Detroit & Windsor 
Ferry Co. v. Woodworth, C.C.A.Mich.. 
115 P.2d 795, certiorari denied 61 S. 
Ct 712, 312 U.S. 692, 85 L.Ed. 1128. 

(3) To establish depreciation as to 
single patent only.—Leggett & Platt 
Spring Bed Co. v. Crooks, D.C.Mo., 34 
F.2d 492. 

(4) To show other facts.—^Hurley 
V. U. S., D.C.Okl., 10 F.Supp. 365— 
719 Fifth Ave. Co. v. U. S., Ct.Cl., 5 
F-Supp. 909—M. Hilty Lumber Co. v. 
U. S., Ct.Cl.. 3 F.Supp. 657. 

Evidence held insufficient 

(1) To warrant claimed deduction 
in income for designated year be¬ 
cause of alleged abandonment of 
building.—Lattimore v. U. S., Ct.Cl., 
12 F.Supp. 895. 

(2) To establish claim for refund 
for insufficient allowance for deple¬ 
tion.—Reinecke v. Spalding, Ill., 50 
S.Ct. 96, 280 U.S. 227, 74 L.Ed. 385. 

(3) To authorize refund on the 
ground that the reserve for deprecia¬ 
tion was erroneously increased, and 
that a separate reserve was set up 
'for depletion without proper res¬ 
toration to capital.—Cabin Creek 
Consol. Coal Co. v. U. S., C.C.A.W. 
Va., 137 F2d 948. 

52. U.S.—Woods V. Lewellyn, Pa., 
252 F. 106, 164 C.C.A. 218. 

Evidence held sufficient 

(1) To show that salaries re¬ 
turned as paid during a tax year 
-were reasonable and properly de- 
. ducted.—Wood & Ewer Co. v. Ham, 

D.C.Me., 14 F.2d 995. 

(2) To sustain finding that sums 
.expended were “capital expendi¬ 
tures” and not “ordinary and neces¬ 
sary expenses” allowable as deduc¬ 
tions for income tax purposes.—Pub- 

"lio Opinion Pub. Co. v. Jensen, C.C. 
A.S.D., 76 F.2d 494. 

(3) To sustain deduction for cost 
of demolishing building.—Hotel Mc¬ 
Allister V. U. S , Fla., 3 F.Supp. 533. 

(4) To show other matters.—In- 
. dianapolis Glove Co. v. U. S., C.C A. 

Ind., 96 F.2d 816—Morss Hill Coal 
Co. V. U. S., D.C.Pa., 54 F.Supp. 483. 
.'Evidence held insufficient 

(1) To show that bonds were is¬ 
sued for services rendered which 
were reasonably worth the amount 

. of the bonds issued.—Smith v. Rus¬ 
sell, C.C.A.Ark., 76 P.2a 91, certiorari 
. denied 56 S.Ct. 135, 296 U.S. 614, 80 
L.Ed. 436. 

(2) To show that corporation was 
entitled to deduct alleged discount 
from gross income for income tax 
purposes.—Dodge Bros. v. U. S., C.C. 

, A.Md., 118 F.2d 9’5. 


(3) To show other facts.— U. S. v. 
Donaldson Realty Co., C.C.A.Minn., 
106 F.2d 509—Squire v. Denman, D. 
C.Ohio, 18 F.Supp. 287—Leonard v. 
U. S., CLCl., 7 F.Supp. 295. 

53. Certainty as to loss 

(1) Taxpayer must establish with 
some reasonable certainty the 
amount of loss claimed as a deduc¬ 
tion from its gross income, and as¬ 
certainment of such loss must not 
be left to speculation or conjecture. 
—Virginia Electric & Power Co. v. 
Early, D.C.Va., 52 F Supp. 835— 
Hirschberg v. U. S., D.C.N.Y., IS F. 
Supp. 881. 

(2) Where it could not be deter¬ 
mined whether or not expenditures 
of taxpayer were made for allowable 
deductions, commissioner’s deter¬ 
mination with respect to such mat¬ 
ter would be sustained in taxpayer’s 
action to recover back income taxes 
which had been paid.—Johnson v. 
U. S., 39 F.Supp. 103, 94 Ct.Cl. 345. 

(3) Taxpayer, in order to estab¬ 
lish a loss deductible from gross in¬ 
come, is not required to prove be¬ 
yond imaginable peradventure that 
there is no possibility of an eventu¬ 
al recoupment and that assets may 
not be snatched at by some impres¬ 
sionable buyer who does not share 
taxpayer’s estimate of their value.— 
Clark v. Welch, C.C.A.Mass., 140 F. 
2d 271. 

Beterminatiou of wortlilessness of 
debt generally 

(1) Mere testimony as to general 
financial conditions is not enough to 
show that debt is “worthless” within 
statute authorizing deduction of 
debt ascertained to be worthless and 
charged off within taxable year, but 
depression conditions may make al¬ 
lowable less specific information 
about the debt charged off, and as¬ 
certainment that debt is worthless 
must be result of sound business 
judgment, and remote hope of ulti¬ 
mate salvage is not sufficient to de¬ 
ny deduction.—Hamlen v. Welch, C. 
C.A.Mass., 116 F.2d 413. 

(2) Taxpayer claiming right to de¬ 
duct deposit in bank which failed, as 
a bad debt, had the burden of prov¬ 
ing by at least a preponderance of 
the evidence that it, in reality, had 
money on deposit In bank.—Ken¬ 
tucky Rock Asphalt Co. v. Helburn, 
C.C.A.Ky., 108 F.2d 779. 

Proof reoLUired to overcome plain- 
tiffi’s case 

Where plaintiff sustained the bur¬ 
den of showing that an enterprise, in 
which losses were sustained, was en¬ 
gaged in as a business for profit, de¬ 
fendant could not overcome such 
proof by mere inference.—Wilson v. 
Eisner, aC.A.3Sr.Y., 282 P. 38. 
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t Evidence held sufficient 
I (1) To entitle taxpayer to deduc¬ 
tion for loss.—Patterson v. Motter, 
D.C.Kan., 55 F.2d 692, affirmed, C.C. 
A., Motter v. Patterson, 88 P.2d 2*52 
—Virginia Electric & Power Co. v. 
Early, D.C.Va., 52 F.Supp, 835— 
Langdon-Warren Mines v. Reynolds, 
D.C.Minn., 52 F.Supp. 512—Tams v. 
U. S., D.C.W.Va., 33 F.Supp. 764— 
Abbot v. Welch, D.C.Mass., 31 F. 
Supp. 369—Hill V. U, S., Ct.Cl., 12 F. 
Supp, 798. 

(2) To show that taxpayer did not 
sustain deductible loss as claimed. 
—Manning v. Gagne, C C.A-N.H., 108 
F.2d 718—^Wilmington Steamboat 
Co. V. Sturgess, C.C.A.lSr.J., 55 F.2d 
831—Volker v. Crooks, D.C.Mo., 53 
F2d 886—Hamlen v. U. S.. D.C.Mass., 
31 F.Supp. 309. 

(3) To warrant deduction of bad 
debt loss.—U. S. v. Burrows Bros. 
Co., C.C.A.Ohio, 133 F.2d 772—Red- 
field V. Eaton, D.C.Conn., 53 F.2d 693 
—Schuh Drug Co. v. U. S., D.C.Ill., 
49 F.2d 64 4—Bush v. U. S., D.C. 
Minn., 61 F.Supp. 567 —Cem Securi¬ 
ties Corp. V. U. S.. 55 F Supp. 109, 
102 Ct.Cl. 86—Burns v. U. S., D.C. 
Pa., 34 F.Supp. 398—Wellman v. U. 
S., D.C.Mass., 2‘5 F.Supp. 868—City 
Bank Farmers Trust Co. v. U. S., Ct. 
Cl., 22 F.Supp. 54 9—Scboellkopf v. 

U. S., Ct.Cl., 6 F.Supp. 225. 

(4) To warrant denial of deduc¬ 
tion of bad debt loss.—Peters v. 
Sheehan. D.C.Mo.. 58 F Supp. 710— 
Wainwright v. Rothensies, D.C.Pa., 
43 F Supp. 603—Freeman-Dent-Sul- 
livan Co. v. U. S.. D.C.Ga., 21 F.Supp. 
972—People’s Pittsburgh Trust Co. 

V. U. S.. Ct.Cl., 6 F.Supp. 447. 

(5) To sustain finding that obli¬ 
gation was not deductible as worth¬ 
less debt.—Continental Pipe Mfg. 
Co. V. Poe, C.C.A.Wash.. 59 F.2d 694. 

(6) To establish the fact that 
stock loss deduction was properly 
claimed for the tax year.—Joyce v. 
Gentsch. C.C.A.Ohio, 141 F.2d 891— 
Tams V. U. S., D.C.W.Va.. 33 F.Supp. 
764—Smith v. U. S., D.C.Mass., 16 
F.Supp. 393—Hanna v. Routzahn, D. 
C.Ohio, 16 F.Supp. 28, 

(7) To establish that stock loss 

deduction was improperly claimed 
for tax year.—Plaut v. U. S., 57 F. 
Supp. 492, 102 Ct.CL 290—Schroeder 
V. U. S., D.C.Wasl3L, 31 F.Supp. 634 
—Santa Monica Mountain Park Co. 
V. U. S., D.aCaL, 20 F.Supp. 209, af¬ 
firmed, C.C.A.. 99 F.2d 450. certio¬ 
rari granted 69 S.Ct. 683, 306 U.S. 
624, 83 L.Ed. 1029, and certiorari 

dismissed 69 S.Ct 647. 306 U.S 666, 
83 LEd. 1062—Real Estate Trust 
Co. of Philadelphia v. U. S., D.C.Fiu, 
20 F.Supp. 20. 

fS) To show other facts.—U. S. v. 
Chinook Inv. Co., C.CA.Or., 136 F. 
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§ 922. Trial 

General rules of practice govern matters of trial In 
actions for recovery of taxes paid, as with respect to 
determination and disposition of cause, questions of law 
and fact, instructions, findings, and rehearing and new 
trial. 

The procedural rules as to trials in civil actions 
generally, as limited hy statutory provisions, gov¬ 
ern actions for recovery of taxes paid,®"* with re¬ 
spect to the right to a jury trial where the action 
is one brought against the collector of internal rev- 
enue.^5 In an action for refund, the court has ju¬ 
risdiction to determine equitable issues involving 
the validity and cancellation of waivers executed by 


the taxpayer.56 The court should entertain every 
proper proffer of proof and presentation of law on 
the issue of claimed refund of all or part o-f the 
sum paid,^^ but it cannot assume as a matter of law 
that the taxpayer would not have compromised tax¬ 
es with the knowledge that the collection was 
barred.^^ A ground of objection to the imposition 
of the tax will be considered waived where it is not 
mentioned in plaintiff’s brief.^^ On an affidavit of 
defense a trial question which may best be deter¬ 
mined when the court has before it all the evi¬ 
dential facts will not be determined.®^ 

Questions of law and fact. In conformity to 
general rules of practice, questions of fact®^ on 


2d 9S4—^American & Hf*- 

fining Co. v. D. S.. C.C A X.X. 130 P 
2d 883—Mayer v. U. S.. Ct.Cl.. 26 F 
Supp. 815. 

Evidence held insniacieiit 

(1) To entitle taxpayer to recov¬ 

er taxes paid.—John'^on v. U, S. 39 
P.Supp. 103. 94 Ct.Cl. 34')—Pekin 

Cooperage Co. v. U. S., 68 Ct.Cl. 
723. 

(2) To prove loss.—Helvering v. 
Security Savings & Commercial 
Bank. C.C.A.. 72 F.2d 874—Wilming¬ 
ton Steamboat Co. v. Sturgess. DC. 
N.J.. 52 F.2d 210. affirmed, C.C.A . 
65 P.2d 831—Haas Bros, v, Mc¬ 
Laughlin. C.C.A.Cal.. 39 F2d 381. 

(3) To show that stock first be¬ 
came worthless in tax vear.—Marks 
V. U. S.. Ct.CL, 58 PSupp. 182— 
Montgomery v. U. S.. Ct.Cl., 23 F. 
Supp. 130, certiorari denied 59 S. 
Ct. 833, 307 U-S. 632. 83 L Ed. 1514. 

(4) To show other facts.—Mc¬ 
Laughlin V. Pacific Lumber Co., Cal.. 
55 S.Ct. 219, 293 U.S. 351. 79 L Ed. 
423—Hamlen v. Welch, C C.A.Mass.. 
116 F.2d 413—Evans v. Rothen.sies. i 
C.C.A.Pa.. 114 F2d 958—Ludlow 
Valve Mfg. Co. v. Durey, DC.N.Y. 
57 P.2d 583, affirmed. C C.A.. 62 F 2d 
508 —Lihme v. Anderson, D.C.N.Y.. 
18 F.Supp. 566. 

54. U.S,—McLaughlin v. Pacific 
Lumber Co., Cal.. .55 S Ct. 219. 293 
U.S. 351, 79 L.Ed 423—White v. 
Bingham, C.C.A.Mass., 25 F.2d 
837. 

Stay of proceedings 

Court may stay proceedings until 
determination of appeal to tax court 
from notice of deficiency assess¬ 
ment.—Camp V. U. S., C.C.A.Va,, 44 
F2d 126. 

55. U.S.—U. S. V. Kales, Mich., 62 
S.Ct 214, 314 U.S. 186, 86 L.Ed. 
132. 

56- U.S.—Clifton Mfg. Co. v. U. S.. 
D.C,S.C., 3 F.Supp. 508, affirmed, 
C.C,A., 70 P.2d 102, reversed on| 


other grounds 55 S.Ct. 133, 293 
U.S. 186, 79 L.Ed. 276. 

57. U.S.—Rogan v. Conterno, C.C.A. 
Cal,, 132 P.2d 726, certiorari de¬ 
nied Conterno v. Rogan, 63 S Ct. 
1174, 319 U.S. 756. 87 L.Ed. 1708. 

Collateral attack on lease 

In a suit to recover the excise 
tax erroneously paid by a leasing 
railroad corporation, the lease can¬ 
not be collaterally attacked by show¬ 
ing that the lessee claimed under it 
as assignee, even though it was not 
assignable.—Philadelphia, H. & P. 
R. Co. V. Lederer, DC.Pa., 239 F. 
184, affirmed 242 F. 492, 155 C.C.A. 
268. 

Particular matters shown by record 

(1) That taxpayer seeking refund 
did not collect tax from hus buy¬ 
ers.—Skinner v. U. S., D.C.Ohio, 8 
F.Supp. 999. 

(2) Absence of valid waiver ex¬ 
tending time for collection of tax.— 
Columbian Iron Works v. Brock, D. 
C.Tenn.. 3 8 F.2d 816. 

58. U.S.—Snyder v. Routzahn, D.C. 
Ohio. 55 F.2d 396. 

59. U.S.—O. D. Jennings & Co. v. 
Reinecke, D.C.Ill., 19 F Supp. 197. 

eo. U.S.—Henry v. Lederer, D.C.Pa., 
285 F. 659 

61. U.S.—Fleischmann Mfg. Co. v. 
Irwin, C.C.A.N.Y., 5 F 2d 167— 

Rutan V. Johnson & Johnson, N.J., 
231 F. S69. 145 C.C.A. 363. 
Particular ctuestions of fact 

(1) Time when property will be-, 
come obsolete, warranting deduction 
in determining income tax.—Crooks 
V. Kansas City Title & Trust Co., 
C.C.A.Mo., 46 F,2d 928. 

(2) Value of stock for estate tax 
purposes.—Knobloch v. Smith, D.C. 
Conn., 25 F.Supp. 156. 

(3) Whether amount deducted by 
commissio'ner for depreciation was 
right.—Diamond Alkali Co. v. Hel- 
ner, 60 F.2d 505, reversed on other 
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grounds Heiner v. Diamond Alkali 
Co.. 53 S.Ct. 413. 288 U.S. 502, 77 
L Ed. 921—Cumberland Glass Mfg. 
Co. V. U. S., Ct.Cl., 44 F.2d 455. 

(4) Whether corporation's cancel¬ 
lation of note due from deceased 
president constituted reasonable al¬ 
lowance or compensation for presi¬ 
dent's services, warranting tax de¬ 
duction.—Taylor-Logan Co. v. White, 
C.C.A.Mass., 62 P.2d 336. 

(5) Whether payments made by 
corporations to the estate of a de¬ 
ceased director and officer were com¬ 
pensation for services rendered and 
consequently taxable as income.— 
Brayton v. Welch, D.C.Mass., 39 F. 
Supp. 537. 

(6) Wliether transfer of property 
was in contemplation of death.— 
Gregg V. U. S . Ct.Cl.. 13 F.Supp. 147 
—Pugh V. Ladner, D.C.Pa.. 8 P.Supp. 
950—Safe Deposit & Trust Co of 
Baltimore v. Tait, D.C.Md., 7 F.Supp. 
40, affirmed, C.C.A., Tail v. Safe De¬ 
posit & Trust Co. of Baltimore, 74< 
P.2d 851. 

(7) Year in which loss occurred. 
—Ashland Iron & Mining Co. v. U. 

5., CtCl.,'56 F.2d 466. 

(8) Year in which taxpayer re¬ 
ceived liquidating dividend.—Schiele 
V. U. S.. Ct,Cl., 4 F.Supp. 924. 

(9) In action to recover back 
amount paid for revenue stamns, 
whether the stamps were bought 
and affixed under duress and con¬ 
straint.—Rutan V. Johnson & John¬ 
son, N.J., 231 P. 369, 145 C.C.A. 363. 

(10) In action for refund of proc¬ 
essing tax paid under invalid Agri¬ 
cultural Adjustment Act, whether 
plaintiff had borne tax or had shift¬ 
ed It.—Interwoven Stocking Co. v. U. 

5.. C.C.A.N.J., 144 F.2d 768. 

(11) Other questions of fact.— 
Jones V. Continental Oil Co., C.C.A. 
Okl., 141 F.2d 923—Cosmos Club v. 
U. S., Ct.CL. 42 P.2d 321—B. Al¬ 
brecht & Son V. Landy, D.C.Minn.,, 
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which the evidence is conflicting are to be submit¬ 
ted for determination by the jiiry®2 or by the trial 
court sitting without a jury,^^ but questions of law 
are for the determination of the court.®^ V'hether 
particular instruments are corporate securities sub¬ 
ject to documentary stamp taxes is a mixed ques¬ 
tion of law and fact;^^ the nature and character 
of the instrument sought to be taxed are questions 
of fact,®® and, when such facts are ascertained, it is 
a question of law whether the instrument is wdthin 
the provisions of the statute imposing the tax.®"^ 
Where the facts are admitted or undisputed, the 


matter is one to be decided by the court, and should 
not be submitted to the jtiry®^ unless the undisputed 
facts authorize divergent inferences.®^ 

Dismissal and nonsuit. Within general rules con¬ 
sidered in Dismissal and Nonsuit §§ 55-74, a mo¬ 
tion to dismiss the taxpayer's complaint may be 
granted where the complaint fails to state a cause 
of action'^® or where there is a lack of jurisdiction 
to entertain the action and if the evidence fails 
to establish a prima facie case for plaintiff the 
court may enter a dismissal or nonsuit.^2 However, 
a motion to dismiss will ordinarily be denied where 


27 F.Supp. 65, reversed on other 
grounds, C.C.A,, 114 P.2d 202. 

62. U.S.—Rose V. Haverty Furni¬ 
ture Co.. C.C.A.Ga.. 15 F 2d 345— 
Malley v. Walter Baker & Co., C. 
C.A.Mass.. 281 F. 41. 

Evidence held sufficient to go to 
jury 

(1) Generally.—Wickwire v. Rei- 
necke. Ill.. 48 S.Ct. 43. 275 U.S. 101. 
72 L.Ed. 184—Apollo Operating” Cor¬ 
poration V. Anderson, C.C.A.N.T., 55 
F.2d 66. 

(2) On question -of delivery of 
stock certificates to donor's children 
as gift before his death.—Grisson 
V. Sternberger, C.C.A.N.C., 10 F.2d 
764. 

(3) On Question of year in which 
stock become worthless.—Rosing v. 
Corwin, C.C.A.N.Y., 88 F.2d 415. 

63. U.S.—Willard Mfg. Co. v. Ken¬ 
nedy. C.C.A.Vt., 109 P.2d 83, cer¬ 
tiorari denied 61 S.Ct, 15. 311 U. 
S. 660, 85 L.Ed. 423—Willard Mfg. 
Co. V. MoCuen, C.C.A.Vt-, 109 P. 
2d 83, certiorari denied 61 S.Ct. 
16. 311 U.S. 660. 85 L.Ed. 423. 

Weight of evidence 

In action tried to court without 
jury, trial court had right and duty 
to determine preponderating weight 
of the evidence.—Luzier's v. Nee, C. 
C.A.Mo., 106 F.2d 130, certiorari de¬ 
nied 60 S.Ct. 514, 309 U.S. 660, 84 
L.Ed. 1008. 

64. U.S.—Evans v. Rothensies, C.C. 
A.Pa.. 114 P.2d 958. 

Particular questions of law 

(1) Interpretation of provisions in 
partnership agreement concerning 
special capital consisting of profits 
loaned by partners to partnership, 
as respects whether such special 
capital was deductible as “invested 
capital” in determination of excess 
profits tax.—Nye v. U. S., C.C.A. 
Mass., 84 F.2d 457. 

(2) Whether either of two benefi¬ 
ciaries ef a trust had a substantial 
adverse interest in termination of 
the trust by the other, and hence 
that trust must be regarded as rev 
©cable within terms of the revenue 
act—Hall V. Welch, D.C.Mass.. 37 


F.Supp. 788. vacated on other 
grounds Welch v. Bradley. 130 F.2f 
109, certiorari denied Bradley v 
Welch. 63 S.Ct 257, 317 U.S. 685. 87 
L.Ed. 549. 

(3) Whether plaintiff was engag¬ 
ed in the business of raising and 
breeding horses, in which losses 
were sustained, for profit or plea.*?- 
ure.—Wilson v. Eisner, C.C.A.N.Y.. 
282 F. 38. 

Affidavit of defense 

Whether stenographer in the med¬ 
ical department of the army was 
serving in the military forces of 
the United States, thus exempting 
her estate from tax could not b( 
determined as matter of law on an 
affidavit of defense raising ques¬ 
tions of law.—Henry v. Lederer, D. 
C.Pa„ 285 F. 659. 

Valuation questions 

The courts may not abdicate their 
function of deciding valuation ques¬ 
tions for tax purposes because 
mathematical accuracy is difficult.— 
Merrill v. Pahs, D.C.Fla., 51 F.Supp. 
120, reversed on other grounds. C 
C.A., Pahs V. Merrill, 142 F 2d 651. 
affirmed 65 S.Ct. 655, 324 U S. 308. 
89 L.Ed. 963, rehearing denied 65 S 
CL 863. 324 U.S. 888, 89 L.Ed. 1436. 

65. U.S.—Hotter v. Banks Mortgage 
Co. of Topeka, C.C.A.Kan., 93 F.2d 
778, certiorari denied Bankers 
Mortgage Co. of Topeka, Kan. v. 
Hotter. 58 S.Ct. 1038, 304 U.S. 568. 
82 L.Ed. 1534. 

66. U.S.—Dauphin Deposit Trust 
Co. v. U. S.. D.C.Pa.. 9 F.Supp. 257. 
reversed on other grounds, C.C.A., 
80 F.2d 893—Fidelity Inv. Ass’n 
V. U. S., Ct.Cl., 5 F.Supp. 19, cer¬ 
tiorari denied U. S. v. Fidelity In¬ 
vestment Ass'n, 54 S.Ct. 560, 291 
U.S. 685, 78 D.Ed. 1071. 

67. U.S.—Hotter v. Banks Mort¬ 
gage Co. of Topeka, C.C.A.Kan.. 
93 P.2d 778, certiorari denied 
Bankers Mortgage Co. of Topeka 
Kan. V. Hotter, 68 S.Ct. 1038, 304 

U. S. 668, 82 L.Ed. 1534. 

18. U.S.—First Trust & Deposit Co. 

V. Shaughnessy, C.C.A.N.Y., 134 
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P.2d 940, certiorari denied 64 S. 
Ct. 4 6. 320 U.S. 744, 88 L.Ed. 442 
—Wilson V. Eisner, C.C.A.N.Y., 282 
P. 38. 

39. U.S.—White V. Bingham, C.C.A. 

Mass.. 25 F.2d 837. 

70. U.S.—Munkwitz v. U. S., C.C.A. 
Wis.. 135 F.2d 732—American Vis¬ 
cose Corporation v. Rothensies, C. 
C.A.Pa., 121 F.2d 186. 

Validity of statute 

On motions to dismiss complaints 
in actions to recover taxes paid on 
cround that taxes were illegally col¬ 
lected and received under allegedly 
unconstitutional statutes, it was not 
improper for the district courts to 
pass on the substantive question of 
the constitutionality of the statutes, 
and, where the validity of the stat¬ 
utes was upheld, dismissal of the 
•complaint for failure to state a 
•ause of action was proper.—Ameri¬ 
can Viscose Corporation v. Rothen¬ 
sies, supra. 

71. U.S.—Monjar v. Higgins, C.C.A. 
N.Y. 132 F.2d 990—Merrill v. U. 
S.. D.C.N.Y.. 55 F.Supp. 674, af¬ 
firmed. C.C.A., 152 F.2d 74. 

ICiimitatiozLs 

Whether suit for refund was com¬ 
menced within the two-year period 
prescribed by statute was properly 
presented by motion to dismiss, 
where exhibits made a part of mo¬ 
tion showed that suit was not filed 
within prescribed period and it was 
stipulated that proper notice of dis¬ 
allowance of claim for refund was 
mailed on designated date.—^Wyker 
V. Willingham, D.C.Ala., 55 F.Supp. 
105. 

Issue of jurisdiction, not raised 

Objection on motion to dismiss 
that commissioner had sole discre¬ 
tion in matter of refunding excise 
tax was merely to sufficiency of 
case rather than to jurisdiction.— 
.\merican Chain Co. v. Eaton, D.C. 
Conn., 68 F.2d 246. 

72. U.S.—Blakeslee v. Smith, D.C. 
Conn., 26 F.Supp. 28, affirmed, GC. 

I A., 110 F.2d 364—Owen v. U. S., 
1 Ct.Cl., 8 F.Supp. 707. 
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the pleadings, or the record, are not conclusive of 
the issues, and an issue of fact is raised.A 
taxpayer’s complaint which is otherwise sufficient 
will not be dismissed for failure to plead foreign 
law, since dismissal should be granted only where 
it clearly appears that there is no right to relief 
but such a complaint is subject to a motion for more 
definite statement^® Defendant’s motion at the 
close of evidence for judgment in his favor raises 
a question of law whether the evidence is sufficient 
to warrant judgment for plaintiffJ'^ 

Instructions, Instructions in actions for refund 
of taxes paid must clearly and correctly state the 
law applicable to the case,'^^ and the court may re¬ 
fuse to give an improper instruction.^^ 

Findings, In an action tried without a jury, the 


trial court must file an opinion setting forth its 
findings of fact and conclusions of law,SO but the 
failure of the court to arrange its findings formally 
in accordance with the requirements of statute is 
not reversible error where such findings are other¬ 
wise sufficient,si and the failure to render a specific 
fact finding is immaterial where the United States 
demurred to the declaration, thereby admitting all 
the pleaded facts and leaving only an issue of law 
to be determined.^2 An agreed statement of facts 
filed by the parties may be adopted by the court as 
findings of fact.^S Findings must conform to the 
issues and proof and be supported by the evi- 
dence.84 They should be reasonably construed in 
connection with the evidence,and may be con¬ 
sidered as a whole in determining their sufficiency 


73. XJ.S.—Powell V. Rothensies, D. 

C.Pa., 47 F.Supp. 1019. 

Waiver 

The question whether collector 
waived right to invoke statute pre¬ 
scribing conditions of refund could 
not be determined on motion to dis¬ 
miss and for summary judgment.— 
Servel, Inc., v. Smith, D.C.Ind., 54 F. 
Supp. 436. 

Supplementing complaint "by copies 
of claim 

Under federal rules of civil pro¬ 
cedure. allegations of complaint in 
taxpayer’s action to recover taxes 
paid could be supplemented by cer¬ 
tified copies of claim for refund and 
letters of commissioner which were 
annexed to motion to dismiss com¬ 
plaint, since the rules authorize 
“speaking” motions.—Samara v. U. 
S„ C.C.A.N.Y., 120 F2d 594. certio¬ 
rari denied 63 S.Ct. 258, 317 U.S. 686, 
87 L.Ed. 549. 

Use of affidavits 

(1) In suit to recover alleged 
overpayment of income and excess 
profits taxes where petition shows 
that suit has not been brought with¬ 
in statutory period, motion to dis¬ 
miss because statute of limitations 
has run may be utilized without an 
affirmative defensive plea or sup¬ 
porting affidavits.—^A. G. Reeves 
Steel Const. Co. v. Weiss, C.C.A. 
Ohio, 119 F.2d 472, certiorari de¬ 
nied 62 S.Ct. 181, 314 U.S. 677, 86 L,. 
Ed. 541. 

(2) In action to recover alleged 
overpayment of excise taxes, defend¬ 
ant’s affidavit filed in support of 
motion to dismiss complaint for 
failure to state cause of,action, and 
for summary judgments, because 
claims for refund were insufficient 
and because plaintiff had failed to 
comply with statute and regulations 
thereunder, should be considered by 
court regardless of basis of the 
motion, and court would treat affida¬ 


vit as properly filed.—Servel, Inc. v. 
Smith. D.C.Ind., 54 F.Supp. 436. 

74. U.S.—Servel. Inc. v. Smith, su¬ 
pra—Monjar v. Higgins, D.C.N.Y., 
39 F.Supp. 633, affirmed, C.C.A., 
132 F.2d 990—Hale v. Welch. D.C. 
Mass., 38 F.Supp. 754. 

Defendant’s affidavit filed in sup¬ 
port of motion to dismiss should be 
considered by court regardless of 
basis of the motion, and court would 
treat affidavit as properly filed.—Ser¬ 
vel, Inc., v. Smith, D.C.Ind., 54 F. 
Supp. 436. 

> Issue as to collector’s waiver of 
right to invoke statute prescribing 
conditions of refund raised question 
of fact precluding determination of 
case on motion to dismiss.—Servel, 
Inc., V. Smith, supra. 

75. U.S.—Keasbey & Mattison Co. 
V. Rothensies, D.C.Pa., 1 F.R.D. 
626. 

76. U.S.—^Keasby & Mattison Co. v. 
Rothensies, supra. 

77. U S —McLaughlin v. Pacific 

Lumber Co., Cal.. 55 S.Ct. 219, 293 
U.S. 351, 79 L.Ed. 423. 

78. U.S.—Shwab v. Doyle, C.C.A. 
Mich., 269 F. 321, reversed on oth¬ 
er grounds 42 S.Ct. 391, 258 U.S. 
629. 66 L.Ed. 747, 26 A.L R. 1454 
—Mayes v. Casey, Ky., 252 F. 764, 
164 C.C.A. 594. 

33 C.J. p 313 note 82 [e]. 

Instructions held proper 

(1) Generally.—Concord Co. v. 
Willcuts, C.C.A.Minn., 125 F.2d 584, 
certiorari denied 62 S.Ct. 1309, 316 
U.S. 705, 86 L.Ed. 1773, rehearing 
denied 63 S.Ct. 25, 317 U.S. 705, 87 
L.Ed. 563. 

(2) In action to recover estate 
taxes exacted in connection with 
trust estates, instruction that the 
transfers should be deemed in con¬ 
templation of death and no recovery 
should be allowed if purpose of 
evading estate taxes formed a sub¬ 
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stantial cause in inducing settlor 
to create the trusts.—Farmers’ Loan 
& Trust Co. V. Bowers, C.C.A.N.Y., 
98 F.2d 794, certiorari denied 59 S. 
Ct. 589, two cases. 306 U.S. 648, 83 
L.Ed. 1047, motion denied 59 S.Ct. 
1036, two cases, 307 U.S. 651, 83 
L.Ed. 1529, and rehearing denied 60 
S.Ct. 117, two cases. 308 U.S. 634, 
84 L.Ed. 528 and 60 S.Ct. 1083, two 
cases. 310 U.S. 657, 84 L.Ed. 1421. 

79. U.S.—Clark v. Welch, C.C.A. 
Mass., 140 F.2d 271. 

80. U.S.—P. T. Dooley Lumber Co. 
V. U. S.. C.C.A.Ark.. 63 F.2d 384, 
certiorari denied 54 S.Ct. 58, 290 
U.S. 640, 78 L.Ed. 556. 

Submission by plaintiff 

In an action tried without a jury, 
a plaintiff entitled to judgment is 
required to submit findings of fact 
and conclusions of law on notice to 
defendant—Biermann v. Shea, D.C. 
N.Y., 28 F.Supp. 213. 

81. U.S.—Atkinson v. U. S., C.C.A. 
Minn., 73 F.2d 214. 

82. U.S.—U. S. V. A. B. Leach & 
Co., C.C.A.Ill., 84 F.2d 908, revers¬ 
ed on other grounds 57 S.Ct. 457, 
300 U.S. 268, 81 L.Ed. 639. 

83. U.S.—Brad lee v. White, D.C. 
Mass., 31 F.Supp. 569. 

84. U.S.—Wells Fargo Bank & Un¬ 
ion Trust Co. V. McLaughlin, C.C. 
A.Cal., 78 F.2d 934, certiorari de¬ 
nied Wells Fargo Bank & Union 
Trust Co. V. McLaughlin, 56 S. 
Ct 172, 296 U.S. 638, 80 L.Ed. 453. 
Findings held not subject to ob¬ 
jection as based on speculative and 
contingent assumptions, or as not 
related to any issue in the proceed¬ 
ing.—Havemeyer v. U. S., 59 F.Supp. 
537, certiorari denied U. S. v. Have¬ 
meyer, 66 S.Ct. 138 and Havemeyer 
V. U. S.. 66 S.Ct. 139. 

85. U.S.—Williams v. U. S.. C.C.A. 
Ill., 126 F.2d 129, certiorari denied 
63 S.Ct 62, 317 U.S. 655, 87 L.Ed. 
527—P. T, Dooley Lumber Co. v. 
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to support tlie judgment.^^ In particular cases the 
findings of fact and the conclusion imported have 
been held to warrant recovery of taxes paid^^ 
to support a judgment dismissing the taxpayer’s 
action.ss 

Rehearing and new trial. A taxpayer is not en¬ 
titled to a rehearing as a matter of right; the mat¬ 
ter is for the discretion of the trial court.^^ An 
application for a rehearing must be timely.^0 A 
claim that the commissioner computed interest in¬ 
correctly on the amount credited on a certain year’s 
taxes may not be first made in a motion for new 
trial.^^ 

Scope of determination. It has generally been 
held that the court in an action for recovery of an 
overpa 3 mient does not sit as an appellate court re¬ 
viewing the decision of the commissioner, but tries 
the case de novo,®^ and such court is not bound by 
ultimate findings of the tax court.93 Some cases 


hold, however, that, strictly speaking, there is no 
trial de novo, although testimony is heard, and that 
the function of the trial is generally one of review 
of administrative action.^^ In accordance with this 
view it has been held that the court cannot pass 
judgment on the preponderance or weight of evi¬ 
dence before the commissioner, or substitute its 
judgment on the facts for that of the commission¬ 
er,that it should determine only whether the com¬ 
missioner’s action was arbitrary or without founda¬ 
tion of law,9S and that his decision should not be 
reversed in the absence of abuse of discretion.37 
Generally the court will decide only the rights of 
the parties before it,^3 as to matters raised for de- 
cision,99 which are not moot4 The court must 
reach a reasonable result in its determination of the 
taxpayer’s right to a refund,^ and base such deter¬ 
mination on the intent of the statute and the partic¬ 
ular facts of the case and all doubts should be re¬ 
solved in favor of the taxpayer.** 


U. S., C.C.A.Ark.. 63 F.2d 384, cer¬ 
tiorari denied 54 S.Ct. 58, 290 U.S. 
640. 78 L.Ed. 556. 

Particular finding's construed 
U.S.—M. B. Blatt Co. v. U. S., Ct. 
CU 59 S.Ct. 186, 306 U.S. 267, 83 
L.Ed. 167—Botany Worsted Mills 

V. U. S„ Ct.Cl., 49 S.Ct. 129, 278 

U. S. 282, 73 L.Ed. 379—Fidelity 

Title & Trust Co.. Pittsburgh, Pa.. 

V. U. S., Ct.Cl.. 42 S.Ct. 514, 259 
U.S. 304, 66 L.Ed. 953—Fidelity- 
Philadelphia Trust Co. v. Rothen- 
sies, C.C.A.Pa., 142 F.2d 838, af¬ 
firmed 65 S.Ct. 508, 324 U.S. 108, 89 
L.Ed. 783, 159 A.L R. 227—Ham¬ 
ilton Nat. Bank of Chattanooga v. 
U. S.. C.C.A.Tenn., 99 F.2d 570. 
certiorari denied 59 S.Ct. 643, 306 
U.S. 653. 83 L.Ed. 1052. 

86. U.S.—Blakeslee v. Smith, C.C.A. 
Conn.. 110 F.2d 364. 

87. U.S.—U. S. V. Wells, Ct.Cl., 51 
S.Ct, 446. 283 U.S. 102, 75 L.Ed. 
867—Becker v. Evens & Howard 
Sewer Pipe Co., C.C.A.Mo., 70 F.2d 
596. 

88. U.S.—Breyer Commission Co. v. 
Hellmich, C.C.A.MO., 25 F.2d 408. 

89. U.S.—Kentucky Rock Asphalt 
Co. V. Helburn, C.C.A.Ky., 108 F. 
2d 779. 

Denial of application held proper 
U.S.—Kentucky Rock Asphalt Co. v. 
Helburn, supra. 

90. U.S.—Kentucky Rock Asphalt 
Co. V. Helburn, supra. 

91. U.S.—Clinton Coal Co. v. U. S., 
CtCl., 12 F.Supp. 1019. 

92. U.S.—F. W. Fitch Co. v. U. S.. 
D.C.Iowa, 52 F.Supp. 292, reversed 
on other grounds 141 F.2d 380, 
affirmed 65 S.Ct. 409, 323 U.S. 582, 
89 L.Ed. 472—Jenkins v. Smith, 
D.C.Conn., 21 F.Supp. 251. 


Right to receive additional evidence 
see supra § 916. 

Regulations under which commis¬ 
sioner acted in determining value of 
stock were not binding on district 
court as to method by which value 
of stock, which was question of fact, 
could be determined.—^Knobloch v. 
Smith, D.C.Conn., 25 F Supp. 156— 
Jenkins v. Smith, D.C.Conn., 21 F. 
Supp. 251. 

93. U.S.—U. S. V. State Street Trust 
Co., C.C.A.Mass., 124 F.2d 948. 

94. U.S.—Santa Monica Mountain 

Park Co. v. U. S., D.C.Cal., 20 F. 
Supp. 209, affirmed. C.C.A., 99 F. 
2d 450, certiorari dismissed 59 S. 
Ct. 647, 306 U.S. 666, 83 L.Ed. 

1062. 

95. U.S.—E. C. Palmer & Co. v. U. 

S., D C.La„ 57 F.Supp. 233—Santa 
Monica Mountain Park Co. v. U. 

5., D.C.Cal., 20 F.Supp. 209, affirm¬ 
ed. C.C.A., 99 F-2d 450, certiorari 
dismissed 59 S Ct. 647, 306 U.S. 
666. 83 L.Ed. 1062. 

96. U.S.—E. C. Palmer & Co. v. U. 

5.. D.C.La., 57 F.Supp. 233. 

To warrant finding of arbitrari¬ 
ness in commissioner's denial of de¬ 
duction of corporation’s partially 
worthless debt from creditor's tax¬ 
able income, such decision must be 
not only against preponderance or 
weight of evidence, but without 
foundation In fact.—Santa Monica 
Mountain Park Co. v. U. S., D.C.Cal., 
20 F.Supp. 209. affirmed, C.C.A., 99 
F.2d 450, certiorari dismissed 59 S. 
Ct. 647, 306 U.S. 666, 83 L.Ed. 1062. 

97. U.S.—^E. C. Palmer & Co. v. U. 

S.. D.C.La., 57 F.Supp. 233—E. 
Albrecht & Son v. Landy, D.C* 
Minn., 27 F.Supp. 65, reversed on 
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other grounds, C.C.A., 114 F.2d 

202 . 

98. U.S.—H. L. Trimyer <& Co. v. 
Noel, D.C.Va., 28 F.2d 781. 

99. U.S.—Lumber Mut. Fire Ins. 
Co. V. Malley, D.C.Mass., 256 F. 
380. 

Abandonment of claim 

Where plaintiff abandons at the 
hearing its claim for refund as to 
a certain item, the court will rule 
that as to such item there was no 
illegal exaction.—Lumber Mut. Fire 
Ins. Co. V. Malley, supra. 

1- U.S.—Mellon v. Heiner, D.C.Pa., 
14 F.Supp. 424, affirmed, C.C.A., 
Heiner v. Mellon, 89 F.2d 141. re¬ 
versed on other grounds 58 S.Ct. 
926, 304 U.S. 271, 82 L Ed. 1337, 
conformed to, D.C., Mellon v. Hei¬ 
ner, 30 F.Supp. 948. 

2. U.S.—Galatoire Bros, v. Lines, 
D.C.La., 11 F.2d 878, affirmed, C.C. 
A., 23 F.2d 676. 

3. U.S.—H. R. Laboratories v. U. S., 
D.C.N.Y., 55 F.Supp. 266, affirmed, 
C.C.A., 151 F.2d 118. 

Support for tax 

The court must look for a par¬ 
ticular taxing statute, regulation, 
or decision to find support for tax 
which government seeks to impose. 
—Empire Trust Co. v. Hoey, D.C.N. 
Y., 22 F.Supp. 366, reversed on oth¬ 
er grounds, C.C.A,, 103 F.2d 430. 
Substance of transaction 

In deciding question presented by 
evidence court looks to substance 
rather than form of transaction.— 
Taber v. U. S.. C-C.A.Iowa. 59 F.2d 
568, certiorari denied 53 S.Ct 86, 
287 U.S. 636. 77 L.Ed. 551. 

4. U.S.—Galatoire Bros. v. Lines, D, 
C.La., 11 F.2d 878, affirmed, C.C. 
A., 23 F.2d 676. 



§ 923 

§ 923. Judgment and Relief Awarded in Gen¬ 
eral 

a. In general 

b. Amount recoverable 

a. In General 

The judgment and relief awarded In an action for 
recovery of an overpayment are subject to the rules 
prevailing in civil actions generally as modified by the 
statutes. 

The rules applicable to judgments in civil actions 
generally, as modified by statutory provisions, gov¬ 
ern judgments in suits for the recovery of taxes 
paid,5 with respect to the necessity that the judg¬ 
ment be supported by the findings^ and the evi- 
denceJ If an overpayment of the tax properly due 
is not shown, judgment should be entered for de¬ 
fendant,^ and a petition is required to be dismissed 
for want of jurisdiction if such is the case even 
though the action is not defended on that ground.^ 
Entry of final judgment for defendant is improper 
where there has been no decision on the merits 
against plaintiff, and under such circumstances in 
case of a dismissal the action should be dismissed 
without prejudice.^® 

The judgment in addition to determining the ex¬ 
istence of taxable income should adjudicate the year 
in which it is taxable where the rates differ mate¬ 
rially for each year.^i In determining the taxabili¬ 
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ty of proceeds of insurance policies, the court may 
grant equitable relief by considering the policies as 
though a decree of reformation had been obtained 
where insured had a right to such reformation.^^r 
The court has no jurisdiction to reserve to plain¬ 
tiffs the right to file a timely claim for a credit per¬ 
mitted by statute.^2 On entering judgment for 
plaintiff the court may provide for the reception 
of further evidence if necessary in case any dispute 
should arise concerning interest allowable, 

Against whom judgment may he taken and en¬ 
forced, Where the suit is against the United 
States, judgment is, of course, properly taken 
against the United States.^S Where the action is 
against the collector, personal judgment may be 
taken against him,and the United States is a 
stranger to such judgment except as it has obli¬ 
gated itself to pay it>7 In an action against the 
representative of the deceased collector and the 
United States, a joint judgment against both is in¬ 
valid, but dismissal against the United States is not 
required since the taxpayer is entitled to judgment 
against one or the other at his election.^S 

Under the provisions of the Judicial Code, 28 
U.S.C.A. § 842, if the court in an action against the 
collector certifies that he acted with probable cause 
or under the directions of the proper officer of the 
government, the amount recoverable is payable by 
the United States,and execution may not issue 
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5. U.S.—^Universal Battery Co. v. 
XJ. S.. CtCl., 50 S.Ct. 422, 281 U. 
S. 580, 74 L..Ed. 1051. 

Sufficiency of parol gift 

Sons, in action at law to recover 
transfer taxes paid on estate of de¬ 
ceased father, could test sufficiency 
of parol gift of lands from father 
—Beeler v. Hotter, D.C.Kan., 33 F. 
2d 788. 

6. U.S.—Universal Battery Co. v. U. 

S., Ct.CL, 50 S.Ct. 422, 281 U.S. 580, 
74 L.Ed. 1051. 

Amount of depreciation 
U.S.—Wells Fargo Bank & Union 
Trust Co. V. McLaughlin, C.C.A. 
CaL, 78 P.2d 934, certiorari denied 
Wells Fargo Bank & Union Trust 
Co. V. McLaughlin, 56 S.Ct. 172, 
269 U.S. 638, 80 L.Ed. 453. 

7. U.S.—Rogan v. Higgle, C.C.A. 
CaL. 128 F.2d 118. 

8. U.S.—Luzier's, Inc. v. Nee, D.C. 
Mo., 24 P.Supp. 608, affirmed 106 
F.2d 130, certiorari denied 60 S.Ct. 
614, 309 U.S. 660, 84 L.Ed. 1008. 

Allocation of payment 

Where taxpayer paid lump sum in 
settlement of tax liability for 1917 
in litigation, court would not be jus¬ 
tified in allocating part of such pay¬ 
ment to tax principal and part to | 


interest thereon for purpose of per¬ 
mitting recovery in respect to as¬ 
sessments for following years.—^Wil¬ 
liam C. Atwater & Co. v. Bowers, D. 
C.lsr.T,, 5 F.Supp. 916, reversed on 
other grounds, C.C.A., 74 F.2d 253. 

9. U.S.—Wilson & Co. v. U. S., Ct. 
CL. 30 F.Supp. 672, affirmed 61 S. 
Ct. 120, 311 U.S. 104, 85 L.Ed. 71 
—^Wilson & Co. of Kansas v. U. 

S., Ct.CL, 30 F.Supp. 672, affirmed 
61 S.Ct. 120, 311 U.S. 104, 85 L. 
Ed. 71—T. M. Sinclair & Co. v. U. 

S., Ct.CL, 30 P.Supp. 672, affirmed 
61 S.Ct. 120, 311 U.S. 104, 85 L.Ed. 
71. 

10. U.S.—American Woolen Co, v. 
White, C.C.A.Mass., 56 P.2d 716. 

11. U.S.—Duffin V. Lucas, C.C.A.Ky., 
55 P.2d 786, certiorari denied 53 
S.Ct 14, 287 U.S. 611, 77 L.Ed. 
531. 

12. U.S.—Schongalla v. Hickey, C.C. 
A.N.T., 149 F.2d 687, certiorari de¬ 
nied 66 S.Ct 46. 

13. U.S.—Howard v. U. S., D.O.La., 
40 F.Supp. 697, modified on other 
grounds, C.C.A., 125 F.2d 986. 

14. U.S.—^University Distributing 
Co. V. U, S., D.C.Mass., 22 P.Supp. 
794. 

15. U.S. —^Highland Milk Condensing 
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Co. V. tr. S., Ct.Cl., 3 F.Supp. 664. 

certiorari denied U. S. v. Highland 
Milk Condensing Co., 54 S.Ct 90, 
290 U.S. 671, 78 L.Ed. 579. 

16. U.S.—U. S. V. Kales, Mich., 62 

S.Ct 214, 314 U.S. 186, 86 L.Ed. 
132. 

17- U.S.—U. S. V, Kales, supra. 

18. U.S.—Ohio Locomotive Crane 
Co. V. Denman, C.C.A.Ohio, 73 P.2d 
408, certiorari denied 55 S.Ct. 508, 
294 U.S. 712, 79 L.Ed. 1246-—Ohio 
Locomotive Crane Co. v. U. S., 
C.C.A.Ohio, 73 F.2d 408, certiorari 
denied 65 S.Ct 608, 294 U.S. 712, 
79 L.Ed. 1246. 

19. U.S.—Crocker v. Malley, Mass., 

39 S.Ct 270, 249 U.S. 223, 63 L. 
Ed. 573, 2 A.L.R. 1601—City of 
Philadelphia v. Diehl, Pa., 5 Wall. 
720, 18 L.Ed. 614—Routzahn v. 

Willard Storage Battery Co., C.C. 
A. Ohio, 65 F.2d 89, reversed on 
other grounds 54 S.Ct. 443, 291 
U.S. 386, 78 L.Ed. 859—Great 
Northern Ry. Co. v. Lynch, D.C* 
Minn., 292 P. 903. 

Certificate of probable cause as af¬ 
fecting persons liable generally 
see supra $ 894, 
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against the collector.20 Under some statutes, the 
judgment should be presented to the commissioner 
for direction for payment,and the judgment may 
be paid directly to the judgment creditor if it has 
not been paid by the officer against whom it was re- 

covered.22 

Effect of judgment, A judgment for recovery of 
taxes paid is an adjudication that money belonging 
to the taxpayer* has been in the possession of the 
United States since the overpayments were made 
and establishes the existence and extent of interest- 
bearing obligations of the United States as of the 
dates of overpayments.^S Recovery from one col¬ 
lector of taxes paid to him does not bar recovery 
on a different cause of action arising on payment 
to another collector, even though the two collections 
are for taxes arising out of the same transaction.^^ 

b. Amount Recoverable 

The taxpayer is limited in his recovery of taxes paid 


by the scope of his petition for refund, but generally he 
is entitled to recover for the amount paid which is in 
excess of the amount of tax legally due less any amounts 
previously erroneously refunded. 

Broadly speaking, the taxpayer is limited in his 
recovery of taxes paid by the scope of his petition 
for refund fairly and liberally construed,but a 
recovery may be had for a sum less than the amount 
of the claim,and an amount greater than the 
claim is recoverable where the demand for such 
additional amount is based on a reaudit by the in¬ 
ternal revenue department showing an additional 
overassessment.27 Under various statutes, the 
amount recoverable is limited to overpayments made 
within a specified time prior to the claim for re¬ 
fun d.28 

The taxpayer is generally entitled to recover for 
the amount paid which is in excess of the amount 
of tax legally due,^^ regardless whether such over¬ 
payment is by cash or by the collector's erroneous 


liiability is for amotiut of final jndg’- 
meat rendered 

U. S.—Huntley v. Southern Oregon 
Sales. C.C.A.Or., 104 F.2d 153. 

Insolvency 

In case governed by statute pro¬ 
viding for payment by government 
of judgment against collector or 
other officer of the revenue, judg¬ 
ment creditor may request statu¬ 
tory certificate of probable cause re¬ 
gardless of defendant's insolvency 
and irrespective of what he may 
do.—Toledo Railways & Light Co. 

V. McMaken, D.C.Ohio, 17 F.Supp. 
838. 

JSarly statute construed 
U.S.—U. S. V. Frerichs, Ct.Ol., 8 S. 
Ct. 514, 124 U.S. 315, 31 L.Ed. 471. 

20. U.S.—White v. Weiss, D.aOhio, 

7 F.2d 139—Great Northern Ry* 
Co. V. Lynch, D.C.Minn., 292 F. 
908. 

21. U.S.—Nixon v. U. S.. 18 Ct.Cl. 
448. 

The rejootion of an application to 
refund a tax does not exhaust the 
anthority of the commissioner so 
that he cannot allow payment of a 
judgment against the collector in a 
suit brought to recover back the 
same tax.—Nixon v. U. S., supra. 

m. U.S.—U, S. V. Frerichs, Ct.Cl., 

8 S.Ct. 614. 124 U.S. 315, 31 L.Ed. 
470—Dunnegan v. U. S., 17 Ct.Cl. 
M7. 

23. Mass.—Nichols v. Commis-aion- 
er of Corporations and Taxation, 
50 N.E.M 76, 314 Mass. 285, 147 
A.L.R, 830. 

24. U.S.—U. S. V. Kales. Mich., 62 
S.Ct. 214, 314 XT.S. 186. 86 L.Ed. 
ttfi. 

25. 0.S.—'American Security & 


Trust Co. V. Tait, D.C.Md., 5 F. 
Supp. 337. 

Computation of loss 

Taxpayer suing to recover alleged 
overpayment of income tax based on 
government’s refusal to allow loss 
as claimed was bound by figure giv¬ 
en on filing of claim for refund as to 
amount of advances made to corpo¬ 
ration and used as basis of comput¬ 
ing its loss, and could not recover 
in suit on basis of a larger figure. 
—^West Virginia Pulp & Paper Co. 
V. Bowers. D.C.N.Y., 11 F.Supp. 546. 
Overpayment for, earlier year 

Overpayments allowed by commis¬ 
sioner for 1917 and 1918 and cred¬ 
ited on deficiency for subsequent 
year were not recoverable as over¬ 
payments for 1920 where petition 
proceeded on theory of overpay¬ 
ments for earlier years, and over¬ 
payments were not included in claim 
for refund for 1920 taxes.—Pioneer 
Coal & Coke Co. v. U. S., Ct.Cl.. 14 
F.Supp. €61. 

26. U.S.—F. W. Fitch Co. v. U. S., 
D.C.Iowa, 52 F.Supp. 292, reversed 
on other grounds. C.C.A., 141 F.2d 
380, certiorari granted 65 S.Ct. 48, 
323 U S. 690, 89 L.Ed. 558, affirmed 
65 S.Ct. 409, 323 U.S. 582, 89 L. 
Ed. 472. 

27. U.S.—F. W. Wool worth Co. v. 

U. S., D.C.N.Y., 15 F.Supp. 679. 

reversed on other grounds, C.C.A., 
91 P.2d 973, certiorari denied 58 
S.Ct. 479, 302 U.S. 768, 82 L.Ed. 
697, and U. S. v. P. W. Wool worth 
Co.. 68 S.Ct. 481, 302 U.S. 768, 82 
L.Ed. 597. 

28. U.S.—Thomas v. U. S., Ct.Cl., 18 
F.Supp. 942. 

Earlier statutes providing that the 
claim for refund of tax alleged to 
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have been erroneously or illegally 
assessed or collected be presented 
within a specified time after pay¬ 
ment of tax were held not to lim¬ 
it the amount which taxpayer might 
recover to the portion of the tax 
collected within the specified time.— 
Haebler v. U. S., Ct.Cl., 8 F.Supp. 
855—Hills V. U. S.. Ct.Cl., 8 F.Supp. 
849. 

29. U S.—Crocker v. Malley, Mass., 
39 S.Ct. 270, 249 U.S 223, 63 L. 
Ed. 573, 2 A.L.R. ’ 1601—Mennen 
Co. V. Kelly, C.C.A.N.J., 137 F.2d 
866—Freeport Texas Co. v. U. S., 
Ct.Cl., 58 P.2d 473, supplemented 
and new trial denied 59 F.2d 1060, 
certiorari denied 53 S.Ct. 122, 287 
US 660. 77 L.Ed. 569—Crosby v. 
Heiner, D.C.Pa., 12 F.2d 604, af¬ 
firmed, C.C.A., Heiner v. Crosby, 
24 F.2d 191—Caldwell Sugars v. 
U. S.. Ct.Cl., 54 F.Supp. 544—Alu¬ 
minum Co. of America v. U. S., Ct. 
Cl., 32 F.Supp. 767—Spaid v. U. S., 
I>C.Md., 28 F.Supp. 670, affirmed, 
C.C.A.. U. S. V. Spaid. 10 6 P.2d 
315—Dalton & Balch v. U. S., Ct. 
Cl., 8 F.Supp. 727—Safe Deposit 
& Trust Co. of Baltimore v. Tait, 
D C.Md., 8 F.Supp. 634, affirmed, C. 
C.A., Tait V. Safe Deposit & Trust 
Co. of Baltimore, 78 P.2d 534— 
White Motor Co. v. U. S, Ct.Cl., 
3 F.Supp. 635, certiorari denied U. 
S. V. White Motor Co., 54 S.Ct. 91, 
290 U.S. 672, 78 L.Ed. 680. 

Estate tax 

Executors were entitled to refund 
of only half of estate tax paid on 
realty held by decedent and his wife 
as tenants by entirety.—Kaufman v. 
Reinecke, C.C.A.I11., 68 F,2d 642. 
Overpayment by partnership 

On partnership's claim for refund 
of excess profits tax and individual 
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application of a credit.^® The taxpayer is further 
entitled to recover the penalty and interest exacted 
from him for delinquency in making payment,^^ 
and the amount of a tax refund previously allowed 
but unpaid,^^ but a taxpayer %vho obtained a reduc¬ 
tion of taxes by an advance payment is entitled to 
recover only the amount paid and not the amount 
of the assessments^ In an action against a col¬ 
lector to whom an overpayment was made, recovery 
may not be had of taxes paid to another collec- 
tor.S4 

The arhount recoverable is subject to diminution 
by the correction of errors in the assessment from 
which plaintiff benefited,and amounts previously 
erroneously refunded should be deducted.SS So de¬ 
fendant may retain the amount of tax which is 
properly due,S7 notwithstanding it is then too late 
for the commissioner to make an additional assess¬ 
ment,S8 although it has been held that, if the com¬ 


missioner’s determination of the tax was arbitrarily 
excessive, the taxpayer should be given judgment 
for the amount paid by him, even though a correct 
amount has not been proved.^^ The amount recov¬ 
erable is undiminished by any asserted claim of set¬ 
off, the right to which is not established.^^ Ex¬ 
penses of suit cannot be recovered under the pro¬ 
visions of a special contract with the United States 
where, in view of the fact that plaintiff was not en¬ 
titled to a refund, it was not entitled to expenses of 
the suit'll 

§ 924, Interest 

A taxpayer may recover interest on an overpayment 
of tax to the extent authorized by the statutes, whether 
in an action against the collector of internal revenue or 
against the United States. 

As a general rule a taxpayer or his representative 
entitled by law to sue for the recovery of taxes er¬ 
roneously paid^^ may recover interest on the over- 


partners* claims for refund of in¬ 
come taxes, judgment could be en¬ 
tered for partnership or partners 
for amount of overassessment aris¬ 
ing out of change in amount of part¬ 
nership's invested capital.—Nye v. 
U. S., C.C.A.Mass., 84 F.2d 457. 
Partial rettiru 

Where taxpayers who were resi¬ 
dent aliens did not file within time 
required by law, or any legal ex¬ 
tension thereof, a full return for 
taxable year involved, recovery of 
income paid should be on basis of 
partial returns filed by them to ob¬ 
tain certificate of compliance from 
collector before they departed from 
the United States and on which tax 
was paid, rather than on refund 
schedules filed later, which claimed 
deductions for remainder of taxable 
year.—Mertens v. Rogan, D.C.Cal., 
56 P.Supp. 450, affirmed, C.C.A., 153 
F.2d 937. 

Recoupment 

Plaintiff may be entitled to recov¬ 
er for an item which he could have 
asserted by way of recoupment if 
the government had first brought 
suit to obtain payment of the tax 
as to which overpayment is claimed. 
—Bull V. U. S., Ct.Cl., 55 S.Ct 695, 
295 U.S. 247, 79 L.Ed. 1421. 
Deductions 

Finding that deduction disallowed 
consisted of items attributable to 
years other than that in which de¬ 
duction was claimed authorized 
judgment denying taxpayer’s claim 
for alleged overpayment of taxes 
for certain year—McGee v. Nee, C.C. 
A.Mo., 113 P.2d 543—Hadley Falls 
Trust Co. V. U. S., C.C.A.Mass., 110 
F.2d 887. 

30, U.S.—U. S. V. Piedmont Mfg. 

Co., C.C.A.S.C., 89 P.2d 296. 

31. U.S.—Camp Bird v. Howbert, C. 


C.AColo., 262 P. 114, certiorari de¬ 
nied 40 S.Ct. 344. 252 U.S. 579, 64 
1/ Ed. 725—Massachusetts Civic 
League v. U. S., B.C.Mass., 59 F. 
Supp. 346- 

Compromise agreement 

Taxpayer who settled tax refund 
suit for difference between agreed 
tax liability and total amount there¬ 
tofore paid was entitled to have in¬ 
terest payment made under previous 
compromise agreement included in 
“total amount’* theretofore paid by 
him, notwithstanding taxpayer's ac¬ 
ceptance of government check issued 
pursuant to certificate of overassess¬ 
ment in full settlement of suit, 
where taxpayer did not so accept 
check.—Brown v. U. S., Ct.Cl., 14 
F.Supp. 520. 

32. U.S.—Tucker v. Alexander, C. 
C.A.Okl., 25 F.2d 425, certiorari 
denied 49 S.Ct 23, 278 U.S. 619, 73 
L.Ed. 541. 

33. U.S.—Girard Trust Co. v. U. S.. 
CtCL, 4 6 S.Ct 229, 270 U.S. 163, 
70 L.Ed. 524. 

34. U.S.—Kales v. U. S., C.C.A. 
Mich., 115 F.2d 497, affirmed U. S. 
V. Kales. 62 S.Ct 214, 314 U.S. 
186, 86 L.Ed. 132. 

35. U.S.—^New York Life Ins. Co. v. 
Anderson, D.C.N.Y., 257 F. 576, re¬ 
versed on other grounds, C.C.A., 
263 F. 527. 

36. U.S.—U. S. Paper Exports Ass’n 

V. Bowers, C.C.A.N.Y., 80 F.2d 82. 
Brroueons refund to affiliated cor¬ 
poration of taxpayer which under 
contract inured solely to taxpayer's 
stockholders should be deducted 
from amount illegally assessed 
against taxpayer in determining the 
amount for which judgment should 
be entered.—U. S. Paper Exports 
Ass’n V. Bowers, supra. i 
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Excess in refund of interest 

Where court deducted from ex¬ 
cess in payment of taxes for fiscal 
year excess payment in refund of 
taxes made for previous year in 
accordance with agreement between 
taxpayer and commissioner, a fur¬ 
ther deduction should have been 
made to cover excess in refund of 
interest in a sum bearing the same 
ratio to the total refund in interest 
that the excess in refund of taxes 
bore to the total refund in taxes. 
—U. S. V. Utah-Idaho Sugar Co., C. 
C.A.Utah, 96 F.2d 756, certiorari de¬ 
nied 59 S.Ct. 95, 305 U.S. 631, 83 L. 
Ed. 404. 

37. U.S.—Crocker v. Malley, Mass., 
39 S.Ct. 270, 249 U.S 223, 63 L.Ed. 
573—Fink v. Northwestern Mut. 
Life Ins. Co., C.C.A.Wis., 267 F. 
968. 

Collection of tax by application of 
overpayments generally see supra 
§ 785. 

38. U.S.—Tait v. Saffe Deposit & 
Trust Co. of Baltimore, C.C.A.Md., 
70 F.2d 79. 

39. U.S.—Luzier's v. Nee, D.C.Mo., 
24 F.Supp. 608, affirmed, C.C.A., 
106 F.2d 130, certiorari denied 60 
S.Ct. 514, 309 U.S. 660, 84 L.Ed. 
1008. 

40. U.S.—^William S. Gray & Co. v. 

U. S., Ct.Cl., 6 F.Supp. 133—High¬ 
land Milk Condensing Co. v. U. S., 
Ct.Cl., 3 F.Supp. 664, certiorari de¬ 
nied U. S. V. Highland Milk Con¬ 
densing Co.. 54 S.Ct. 90, 290 U.S. 
671, 78 L.Ed. 679. 

41. U.S.—U. S. V. Pittsburgh & W. 

V. Ry. Co., CtCl., 46 S.Ct. 493, 271 
U.S. 310, 70 L.Ed. 962. 

42. U.S.—Sterling v. U. S., D.C.Md., 
26 F.Supp. 488, affirmed, C.C.A., 
U. S. V. Sterling, 106 F.2d 178. 
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payment to the extent authorized by the statutes,^^ 
whether the fact of overpayment has been deter¬ 
mined by the commissioner or by the court,and 
whether the suit is against the collector of internal 
revenue^^ or against the United States.^® The Ju¬ 
dicial Code, 28 U.S.C.A. § 284, specifically author¬ 
izes the allowance of interest in a judgment for re¬ 
covery of taxes paid,^*^ and the right to recover 
interest may also be grounded on provisions of the 
Internal Revenue Code, 26 U.S.C.A. § 3771, and 
similar statutes, dealing generally with interest on 
refunds,^^ discussed supra § 854. Such statutes 
dealing specifically with interest on overpayments 
of taxes are not necessarily inconsistent with the 
statute providing for allowance of interest on a 
judgment against the United States, payment of 
which is withheld by the comptroller general,and 
interest may be claimed under the latter statute to 


the extent that it is applicable,although, to the 
extent that there is any conflict in application, the 
former statutes govern in computing interest on a 
judgment for a tax refund.^i Of course, no inter¬ 
est may be recovered where the statute under which 
refund of the overpayment is granted expressly pro¬ 
hibits the levying of interest.^2 taxpayer may 
not be deprived of the statutory right to interest by 
the acts of government officers in delaying the re¬ 
funding of taxes under a judgment's or by the 
failure of the judgment for overpayment to pro¬ 
vide for the addition of interest according to law.®*^ 
Statutes relating to interest on overpayments ap¬ 
ply only to refunds within their terms.^^ A tax¬ 
payer’s voluntary payment of his estimate of the 
tax due, which is in excess of his actual tax liabil¬ 
ity, is not an “overpayment” within a statute requir¬ 
ing payment of interest,^S and no interest may be 


Beceiver 

TJ.S.—Sterling- v. XT. S., supra. 

Taxes paid lay alien property cus¬ 
todian 

U. S.—Castell v. tJ. S., Ot.Cl., 14 F. 
Supp. 654. 

43. U.S.—Nunnally Inv. Co. v. XJ. 

S., Ct.Cl., 36 F.Supp. 333, certio¬ 
rari denied U. S. v. Nunnally Inv. 
Co.. 61 S.Ct. 1103. 313 U.S. 584, 85 
L Ed. 1540, order vacated and cer¬ 
tiorari granted 62 S.Ct. 409, 314 

U. S. 705. 86 U.Ed. 564, affirmed 

62 S.Ct. 1064, 316 U.S. 258. 86 L. 
Ed. 14.55. 140 A.L.R. 792—Park v. 
Gilligan. D.C.Ohio, 293 P. 129— 
Old Colony R. Co. v. Gill, D.C. 
Mass., 257 F. 220. 

An amount awarded "by act of con¬ 
gress to reimburse a claimant for 
excess of taxes paid does not, unless 
especially so stated, give claimant 
a right to recover interest from the 
time of the illegal exaction.—Stuart 

V. Barnes, C.C.Pa., 43 F. 281. 

44. D.C.—Mellon v, U. S. ex rel. 
Orono Pulp & Paper Co., 50 F.2d 
1007, 60 App.D.C. 242. 

Allowed overassessment 

Taxpayer was entitled to interest 
on allowed overassessment mistak¬ 
enly applied by commissioner in 
abatement of such allowed overas¬ 
sessment.—Cambridge Loan & Build¬ 
ing Co. V. U. S.. Ct.Cl., 57 P.2d 936. 

45. XJ.S.—^Huntley v. Southern Ore¬ 
gon Sales, C.C.A.Or., 104 F.2d 153. 

33 C.J. p 364 notes 33-35. 

46. U.S.—Yale & Towne Mfg. Co. 

V. U. S.. 69 Ct.Cl. 944. 

47. U.S.—Yale & Towne Mfg. Co. v. 
U. S., supra. 

'‘The intent and purpose of the 
interest provision of the statute is 
to allow interest upon amounts er¬ 
roneously or illegally collected as a 
tax during the time the government 


' withholds the same from the tax¬ 
payer. and the fact that the suit to 
recover a tax so erroneously or il¬ 
legally collected is grounded upon 
a determination of the Commissioner 
evidencing an account stated does 
not deprive the taxpayer of the in¬ 
terest expressly given by statute.” 
—Bonwit Teller & Co. v. U. S., Ct. 
Cl., 52 P.2d 904, 905, certiorari de¬ 
nied U. S. V, Bonwit Teller & Co.. 
52 S.Ct. 311, 285 U.S. 638, 76 L.Ed. 
931. 

43. D.C. — Mellon v. U. S. ex rel. 
Orono Pulp & Paper Co., 50 F.2d 
1007, 60 App.D.C. 242. 

49. U.S.—Pugh V. Ladner, D.C.Pa., 
52 F.Supp. 604. 

50. U S.—American Potash Co. v. U. 

S., Ct.Cl., 8 F.Supp. 717. 

Effect of statutory amendment 
Where comptroller general errone¬ 
ously withheld payment of tax re¬ 
fund because of set-off claimed by 
government on a contract, and, at 
that time, statute was in force pro¬ 
viding for interest on judgment or 
^ “claim,” payment of which was 
wrongfully withheld by government, 
claimant was entitled to interest on 
amount so withheld until date when 
statute was amended by eliminating 
reference to "claims.”—American 

Cyanamid Co. v. U. S., Ct.Cl., 4 F 
Supp. 937—Helvetia Milk Condens¬ 
ing Co. V. U. S.. Ct.Cl., 3 F.Supp. 662 
certiorari denied U. S. v. Helvetia 
Milk Condensing Co., 64 S.Ct. 90, 290 
U.S. 671, 78 L.Ed. 580. 

51. U.S.—Pugh V. Ladner, D.C.Pa.. 
62 F.Supp. 604—^Aluminum Co. of 
America v. U. S., Ct.Cl., 30 F.Supp 
686 . 

|52. U.S.—Castell v. U. S.. D.C.N.Y., 

20 F.Supp. 175, reversed on othei 
grounds, C.C.A., 98 F.2d 88, cer 
tiorari denied 59 S.Ct. 244, 305 U. 
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S. 652, 83 L.Ed. 422—Morgan v. 
U. S., Ct.Cl., 18 F.Supp. 1017, cer¬ 
tiorari denied 58 S Ct. 36. 302 U.S. 
71$. 82 L.Ed. 553—Skinner v. U. 

S.. D.C.Ohio, 8 F.Supp. 999. 

33 C.J. p 364 note 36. 

Retroactive statute 
Where tax paid by estate in ac¬ 
cordance with revenue act of 1924, 
even with deduction for state taxes, 
lid not exceed correct estate tax lia¬ 
bility as computed under revenue 
act of 1926 without deduction for 
state taxes, estate on being finally 
granted such allowance under com¬ 
putation based upon 1926 act was 
not entitled to interest on refund, 
thereafter granted, in view of stat¬ 
ute providing that any tax paid un¬ 
der 1924 act in excess of tax im¬ 
posed by 1924 act as amended by 
1926 act should be refunded with¬ 
out interest.—Pearson v. U. S., Ct. 
Cl., 14 F.Supp. 1016, motion denied 
17 F.2d 527, certiorari denied 57 S. 
Ct. 668, 300 U.S. 678, 81 L.Ed. 882, 
rehearing denied 57 S.Ct. 788, 301 
U.S. 712, 81 L.Ed. 1365. 

Statute held inapplicable 

It has been held* that a statute 
prohibiting the allowance of inter¬ 
est with respect to certain credits 
or refunds has no application where 
a claim for refund is rejected and 
the taxpayer sues and recovers judg¬ 
ment for the amount of taxes ille¬ 
gally collected.—Carter v. Liquid 
Carbonic Pacific Corporation, C.C.A. 
Cal., 97 F.2d 1. 

53. D.C.—Mellon v. U. S. ex rel. 
Orono Pulp & Paper Co., 50 F.2d 
1007, 60 App.D.C. 242. 

54. D.C.—Mellon v. U. S. ex rel. 
Orono Pulp & Paper Co., supra. 

55. U.S.—Busser v. U. S., C.C.A.Pa., 
130 F.2d 637. 

^i56. U.S.—Busser v. U. S., supra. 
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recovered on a part payment previously uncondi¬ 
tionally refunded by the commissioner.®^ Howev¬ 
er, where a statute gives one a right of refund of a 
tax legally paid by another, such refund is in effect 
recovery of an “overpayment” with respect to the 
right to interest.®^ 

Meticulous compliance by the taxpayer vrith the 
prescribed conditions of the statute must appear be¬ 
fore he can recover interest on an overpayment of 
tax.®9 So it was necessary under early statutory 
provisions that the taxpayer have paid the taxes un¬ 
der specific protest in order to start the running of 
interest,®® and that he have made a timely and suf¬ 
ficient claim for refund or credit.®^ 

Special assess^nent. The statute relating to in¬ 
terest on overpayments has been held not to apply 
where a refund is granted after a special assess¬ 
ment of excess profits tax requested by the tax¬ 
payer,®^ and neither a formal protest against an 
assessment on any other basis nor a claim for re¬ 
lief by special assessment gives the taxpayer a 
right to interest on an amount eventually refunded 
pursuant to a special assessment.®^ 

Statutes and regulations applicable. The right to 


interest on recovery of judgment for taxes paid is 
controlled by the statute in force at the time of the 
commissioner’s refund®"^ or allowance of a credit,®® 
and, with respect to the application of this rule, a 
credit for an overpayment is taken when the com¬ 
missioner approves a schedule of refunds and cred¬ 
its.®® 

§ 925. - On Judgments 

Generally a taxpayer recovering Judgment for an 
overpayment of tax is not entitled to interest on such 
judgment from the date thereof. 

As is discussed in the CJ.S. title United States § 
154, also 65 C.J. p 1384 note 58—p 1387 note 88, 
interest is not allowed on claims against the gov¬ 
ernment, including judgments against the United 
States, except when the government consents to 
such an allowance; and accordingly, in the absence 
of such consent, a taxpayer recovering judgment 
for an overpayment of tax is not entitled to interest 
on such judgment from the date thereof,®'^ So, 
where the action is one against the collector of in¬ 
ternal revenue, the judgment against him is con¬ 
verted into one against the government by the grant¬ 
ing of a certificate of probable cause, precluding 


57. U.S.—Bonwit Teller & Co. v. U. 
S., Ct.Cl., 62 F.2d 904, certiorari 
denied U. S. v. Bonwit-Teller & 
Co-. 52 S.Ct. 311, 285 U.S. 538, 76 
L.Ed. 931. 

58- U.S.—City of Galveston, Tex., v. 
U. S., CUCl.. 17 P.Supp. 145, cer¬ 
tiorari denied City of Galveston v. 
U. S.. 66 S.Ct. 589, 297 U.S. 712, 
80 L.Ed. 998. 

59. U.S.—Maas v. Waldstein Co. v. 
U. S., Ct.Cl., 51 S.Ct. 606, 283 U. 
S. 583, 75 L.Ed, 1285. 

60. U.S.—Fulton Bag* & Cotton 
Mills V. U. S., Ct.Cl., 57 F.2d 914, 
certiorari denied 53 S.Ct. 402, 288 
U.S. 612, 77 L.Ed. 985. 

61. U.S.—^Wilmingrton Trust Co, v. 
U. S., Ct.Cl., 59 F.2d 831—Ander¬ 
son V. U. S., Ct.Cl., 6 F.Supp. 851 
—Lasher v. U. S., 65 Ct.Cl. 295. 

Effect of allowance of claim 

Commissioner allowing refund 
pursuant to defective claim not 
specifying ground on which refund 
was claimed nevertheless allowed 
claim as respects recovery of inter¬ 
est thereon.—Lancaster Cotton Mills 
V. U. S., Ct.Cl., 59 F.2d 270. 

62. U.S.—Maas & Waldstein Co. v. 
U. S., Ct.Cl., 37 F.2d 196, affirmed 
51 S.Ct. 606, 283 U.S. 583, 75 L.Ed. 
1285—Maas & Waldstein Co. v. 
U. S., 68 Ct.Cl. 613. 

63. U.S.—Maas & Waldstein Co, v. 
U. S., supra. 


64. U.S.—Boston Buick Co. v. U. S., 
D.C.Mass., 27 F.2d 395, affirmed, 
C.C.A., U. S. V. Boston Buick Co., 
35 F.2d 560, affirmed 51 S.Ct. 206, 
282 U.S. 476, 75 L.Ed. 470. 

65. U.S.—E. E. Atkinson & Co. v. 
U. S., D.C.Minn.. 51 F.2d 838— 
Corn Exchange Bank v. U. S., D. 

C. N.T., 51 F2d 508—Bertelsen & 
Petersen Engineering Co. v. U. S., 

D. C.Mass., 49 F. 2 d 395, vacated on 
other grounds. C.C.A., 60 F.2d 745 
—Boston Buick Co. v. U. S., D.C. 
Mass., 27 F-2d 395, affirmed, C.C.A., 
U. S. V. Boston Buick Co., 35 F.2d 
560, affirmed 51 S.Ct. 206, 282 U. 
S. 476, 75 L.Ed. 470—Amigo Coal 
Co. V. U. S., Ct.Cl., 9 FSupp. 683 
—Ford Motor Co. v. U. S., Ct.Cl., 

9 P.Supp. 590, certiorari denied U. 
S. V. Ford Motor Co., 56 S.Ct. 170, 
296 U.S. 636, 80 L.Ed. 452—Bur¬ 
ris V. U. S., D.C.Del.. 7 P.Supp. 
536—Yuba Consol. Gold Fields v. 
U. S., D.C.Mass., 6 F.Supp. 381. 

Payment of balance 

Interest should be computed under 
1924 act for overpayment of taxes, 
where collector credited overpay¬ 
ments against additional assess¬ 
ments and taxpayer paid balance be¬ 
fore 1926 act became effective.— 
Pittsburgh Bridge & Iron Works v. 
U. S., D.C.Pa., 40 P.2d 692. 

Illegal arssessment 

If additional assessment, made in 
1926 for 1918, was illegal, interest 
on 1917 overpayment. credited 
against such assessment and recov- 1 
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ered by suit, was governed by 1932 
statute enacted during pendency of 
suit, not by 1926 act.—Bertelsen & 
Petersen Engineering Co. v. U. S., C. 

C. A.Mass„ 60 F.2d 745. 

66. U.S.—U. S. V. Boston Buick Co., 
Mass., 51 S.Ct. 206. 282 U.S. 476, 75 
L.Ed. 470—Pottstown Iron Co. v. 
U. S., Ct.Cl.. 51 set. 205. 282 U. 
S. 479, 75 L.Ed 472—Boyd v. U. 
S., Ct.Cl., 47 P.2d 397—Revolution 
Cotton Mills V. U. S., Ct.Cl.. 41 P. 
2d 898—Atlas Powder Co. v. U. S., 
‘Ct.Cl., 40 P.2d 136—West Leech- 
burg Steel Co. V. U. S. Ct.Cl., 40 
F.2d 131—Burris v, U. S.. D.C.Del., 
7 F.Supp. 636. 

Commissioner’s telegram directing 
collector to withhold crediting por¬ 
tion of tax overpayment agsLinst as¬ 
sessment was not approval of col¬ 
lector’s subsequent action in credit¬ 
ing overpayment against deficiency 
for another year, where it was not 
shown that commissioner knew of 
collector’s subsequent entries or con¬ 
sented thereto; and date of telegram 
could not be considered as date of al¬ 
lowing overpayment.—Standard Oil 
Co. (New Jersey) v. U. S.. Ct.Cl., 10 
P.Supp. 550, certiorari denied 56 S.Ct. 
113, 296 U.S. 597, 80 L.Ed. 423. 

67. U.S.—Huntley v. Southern Ore¬ 
gon Sales. C.C.A.Or., 104 F.2d 153 
—Reed v. Howbert, C.C.A.C 0 I 0 ., 77 
P.2d 227. 

D. C.—Mellon v. U. S. ex rel. Orono 
Pulp & Paper Co., 60 F.2d 1007, 
60 App.D.C. 242. 
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recovery of interest on such jiidgment/^ even from 
the date of judgment to the date of the certificate.®^ 
However, as is discussed infra § 927, the statutes 
authorize the recovery of interest on the overpay¬ 
ment to within thirty days of the date of the re¬ 
fund check even though such date is after the date 
of the judgment for recovery of taxes paid, and as 
is discussed supra § 924, statutes authorizing the re¬ 
covery of interest on a judgment against the United 
States, the payment of which is withheld by the 
comptroller general, may be applicable to judgments 
for recovery of taxes paid. 

§ 926. - Overpayroent Credited against 

Taxes or Other Obligations 

A taxpayer ordinarily is entitled to recover interest 
on an overpayment for which the commissioner of in¬ 
ternal revenue allowed a credit against other taxes or 
obligations owing the government. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
3771, and similar statutes, a taxpayer is entitled to 
recover interest on an overpayment for which the 
commissioner of internal revenue allowed a credit 
against other taxes or obligations owing the govern- 
mcnt,70 but be cannot recover interest on such in¬ 
terest. The fact that the government could not 
collect interest on a deficiency assessment against 
the taxpayer does not affect his right to interest on 
the credit against such assessment of the overpay¬ 
ment in his favor,and, in an action for interest 


on an overpayment, the government is not entitled 
to offset interest on a deficiency from the due date 
of the tax until the payment thereof, where this is 
not authorized by statute.''^ Interest is not recov¬ 
erable where the credit is applied against a tax be¬ 
coming due and accruing prior to the date of the 
overpayment.Interest cannot be recovered under 
a statute relating to interest on a claim the payment 
of which is withheld by the comptroller general 
where the taxpayer w^as indebted to the government 
for an amount exceeding the overpayment allowed.'^® 

§ 927. - Period for Which Allowed 

Interest on an overpayment of tax is recoverable only 
for the period of time allowed by statute and generally 
runs from the date of overpayment to a date preceding 
the date of the refund check by not more than thirty 
days. 

As a general rule, interest on an overpayment of 
tax is recoverable only for the period of time al¬ 
lowed by statute,*^® and laches or neglect of the 
taxpayer may shorten the period during which in¬ 
terest is recoverable.'^'^ Where the computation of 
the time interest runs involves the date the refund 
or credit is ^'allowed,” the date of allowance is the 
date the commissioner approves the schedule of re¬ 
funds or credits.*^® 

Time from zvhich interest runs. Under statute, 
interest on an overpayment of taxes generally runs 
from the time of payment'^9 or generally runs 


68. XJ.S.—Burrows v. Woodworth, 
D.C.Mich., 11 P.2d 777, error dis¬ 
missed, C.C.A., 22 F.2d 1008, and 
Woodworth v. Burrows, 22 P.2d 
1023—White v. Weiss, D.C Ohio, 7 
F.2d 139. 

69. U.S.—Huntley v. Southern Ore¬ 
gon Sales, C.aA.Or., 104 P.2d 153. 

70. U.S.—Ford Motor Co. v. U. S, 
Ct.CL, 9 P.Supp. 590, certiorari de¬ 
nied U. S. V. Pord Motor Co., 56 
S.Cl. 170, 296 U.S. 636, SO L.Ed. 
452—Yuba Consol. Gold Fields v. 
U. S., D.C.Mass,, 6 P.Supp. 381. 

Period for which allowed see infra 
§ 927. 

Credit held allowed 

U.S.—Royal Bank of Canada v. U. S., 
Ct Cl., 44 P.2d 249. 

71. U.S.—Caslell v. U. S., Ct.CL, 14 
P.Supp. 654. 

72. U.S.—Ford Motor Co. v. U. S., 
CtCL, 9 P.Supp. 590, certiorari de¬ 
nied U. S. V. Ford Motor Co., 56 
S.Ct. 170, 296 U.S. 636, 80 L.Ed. 
452. 

73. U.S.—Standard Oil Co. (New 
Jersey) v. U. S., Ct.CL, 10 P.Supp. 
650, certiorari denied 66 S.Ct. 113, 
296 U.S. 697, 80 L.Ed. 423. 

74. U.S.—Moore Shipbuilding Co. v. 
U. S., CtCL. 60 P.2d 28S—Enter- 
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prise Brass Works v. U. S., CtCL, 
47 P.2d 398—Boyd v. U. S., Ct.CL, 
47 F2d 397—Irving Bank-Colum- 
bia Trust Co. v. U. S., CtCL, 44 
F2d 881—Clayton v. U. S., CtCL, 
44 P.2d 427, certiorari denied 51 
S-Ct 654, 2S3 U.S. 860, 75 L.Ed. 
1466—^Andrews Steel Co. v. U. S., 
Ct.CL, 42 F2d 573, certiorari de¬ 
nied 51 S.Ct 88, 282 U.S. 885, 75 
L.Ed. 781—National Equipment Co. 
V. U. S., CtCL, 39 F2d 757, cer¬ 
tiorari denied 51 S.Ct 28, 282 U.S. 
839, 75 L.Ed. 745—Riverside & Dan 
River Cotton Mills v. U. S., CtCL, 
37 P.2d 965, certiorari denied 51 
S.Ct 21, 282 U.S. 838, 75 L.Ed. 745 
-Foundation Co. v. U. S., Ct.CL, 
15 P.Supp. 229. 

75. U.S.—Enright v. U. S., CtCL, 54 
F2d 182, certiorari denied 52 S.Ct 
495, 286 U.S. 543, 76 L.Ed. 1280. 

76. U.S.—Pugh V. Ladner, D.C.Pa., 
52 P.Supp. 604. 

Allowance held authorized 

The inclusion m judgment of in¬ 
terest on deficiency assessment from 
date of payment to date of judgment 
for recovery thereof was not viola¬ 
tive of statute providing for allow¬ 
ance of interest.—U. S. v. First Wis¬ 
consin Trust Co., C C.A.Wis., 92 F.2d 
840. 


77. U.S.—Huntley v. Southern Ore¬ 
gon Sales, C.G.A.Or., 104 F.2d 153. 
Failure to supply evidence requested 
Interest on tax refund was not re¬ 
coverable beyond date commissioner 
originally rejected claim for lack of 
evidence requested, respecting per¬ 
sons entitled to share in refund.— 
Overlander v. U. S., 67 CtCL 531. 

78- U.S.—Kingan & Co. v. U. S., Ct. 
CL, 44 P.2d 447—Yuba Consol. 
Gold Fields v. U. S., D.C.Mass., 6 
P.Supp. 381. 

Approval by assistant 

Collector’s schedule of credits, ap¬ 
proved by commissioner's assistant, 
was sufficiently approved on commis¬ 
sioner’s behalf to effectuate allow¬ 
ance of credit, as required to author¬ 
ize recovery of interest thereon, 
even though commissioner’s signa¬ 
ture did not appear on certificate of 
credits.—Yuba Consol. Gold Fields v. 
U. S., supra. 

79. U.S.—^Delaware Trust Co. v. 
Handy, D.C.DeL, 63 F2d 1042— 
Corn Exchange Bank v. U. S., D.C. 
N.Y., 51 P.2d 508—Ward v. U. S., 
D.C.Ark., 62 P.Supp. 995—City of 
Galveston, Tex., v. U. S., Ct.CL, 10 
P.Supp. 810, motion denied 17 P. 
Supp. 145, certiorari denied City of 
Galveston v. U. S., 66 S.Ct. 589, 
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from the time of collection of the tax,^^ and, 
where ntimerotis payments are made, from the re¬ 
spective dates of the individual pa>mients.S^ Un¬ 
der some circumstances, however, interest may run 
only from the date of demand for refund,®^ and, in 
the case of unreasonable delay in prosecuting a 
claim for repayment, interest is recoverable only 
from the time suit is commenced.®^ Under earlier 
statutory provisions, interest ran from the date of 
payment if the taxes were paid under protest,84 
or pursuant to an additional assessment,85 and in 
other cases commenced running six months after 
the date of filing of the claim for refund.86 

Time io which inierest runs. Under the provi¬ 
sions of the Judicial Code, 28 U.S.C.A. § 284, a 
taxpayer entitled to judgment for an overpayment 
of taxes may recover interest to a date preceding 
the date of the refund check by not more than thir¬ 
ty days, such date to be determined by the commis- 
sioner.8’? Although such statute does not author¬ 
ize computation of interest to the date of delivery 


of the refund check in the absence of showing of 
willful neglect or delay, 88 the taxpayer may not be 
deprived of his right to interest to the time speci¬ 
fied, by the act of government officers in delaying 
pa\'ment beyond thirty days after the date of judg¬ 
ment for the refund, even though the judgment does 
not expressly provide for interest beyond its date.89 
Under earlier statutory provisions, interest was re¬ 
coverable only to the date of judgment for the re¬ 
fund,or if the judgment was appealed from, to 
the date of final judgment entered on the mandate 
of the appellate court.^i Other statutory provisions 
relating generally to interest on refunds have been 
applied in actions for recovery of interest so as to 
entitle the taxpayer to interest to the date of the 
allowance of the refund,that is, the date the com¬ 
missioner signed a schedule of overassessment^s 
or approved a schedule of refunds and credits.94 

Where the erroneous or illegal assessment or col¬ 
lection of taxes is credited against amounts due the 
government, interest runs to the due date of the 


297 U.S. 712, so L.Ed. 99S—Penn¬ 
sylvania Co. for Insurances on 
Lives and Granting Annuities v. 
McClain, C C.Pa., 105 F. 367, af¬ 
firmed McClain v. Pennsylvania 
Co. for Insurances on Lives and 
Granting Annuities, 108 F. 618, 47 
C.C.A. 529. 

80. U.S.—Huntley v. Southern Ore¬ 
gon Sales, aC.A.Or., 104 F.2d 153. 

81. U.S.—Carter v. Liquid Carbonic 
Pacific Corporation, C.C.A.Cal., 97 
F.2d 1—Safe Deposit & Trust Co. 
of Baltimore v. Tait, D.C.Md., 8 
F.Supp. 634, affirmed, C.C.A., Tait 
V. Safe Deposit & Trust Co. of 
Baltimore, 78 F.2d 534. 

82. U.S.—Taylor v. Treat, C.C.N.T., 
153 F. 656, affirmed Treat v. Tay¬ 
lor, 166 F. 1021, 91 C.C.A. 330. 

33 C.J. p 364 note 33 [d]. 

83. U.S—Burrough v. Abel, C.C.Pa., 
105 F. 366. 

£4, U.S.—Lawyers* Mortg, Co. v. An¬ 
derson, D.C.N.Y., 1 F.Supp. 462, 

reversed on other grounds, C.C.A., 
67 F.2d 889. 

85. U.S.—^Alliance Machine Co. v. U. 

S., D.C.Ohio, 54 P.2d 99. 

88. U.S —^Aluminum Co. of Ameri- ! 
ca V. U. S., Ct.Cl., 30 F.Supp. 676, 
opinion supplemented 32 F.Supp. 
767. 

ISTew refund, claim 

Where new refund claim was sub¬ 
stituted for previously filed claims, 
interest was computable from six 
months after filing thereof.—^Alli¬ 
ance Mach. Co. V. U. S., D.C.Ohio, 64 
F.2d 99. 

87. U.S.—Bonwit Teller & Co. v. 
U. S., Ct.CL, 52 F.2d 904, certio¬ 
rari denied U. S. v. Bonwit-Teller, 


& Co., 52 S.Ct. 311, 285 U.S. 538. 
76 L.Ed. 931—^Aluminum Co. of 
America v. U. S., Ct.Cl., 30 F.Supp. 
686—^Aluminum Co. of America v. 
U. S.. Ct.Cl., 30 F.Supp. 676, opin¬ 
ion supplemented 32 F.Supp. 767. 
D.C.—Mellon v. U, S. ex rel. Orono 
Pulp & Paper Co., 50 F.2d 1007, 60 
App.D.C. 242. 

88. U.S.—Pugh V. Ladner, D.C.Pa., 
52 F.Supp. 604. 

Delay in delivery 

Where delivery of check in pay¬ 
ment of judgment for refund was 
delayed approximately five months 
because records of collector errone¬ 
ously indicated there was an out¬ 
standing claim against the taxpayer 
which might be an offset, taxpayer 
was entitled to interest on the judg¬ 
ment only to a date within thirty 
days of the refund check.—Pugh v. 
Ladner, supra. 

89. D.C.—Mellon v. U. S. ex rel. 
Orono Pulp & Paper Co., 50 F.2d 
1007, 1008. 60 App.D.C. 242. 

*‘The statute clearly contemplates 
that when there is a delay of more 
than 30 days in the payment of a 
judgment, interest shall be comput¬ 
ed upon the overpayment from its 
date to within 30 days of the refund.*’ 
—Mellon V. U. S. ex rel. Orono Pulp 
& Paper Co., supra. 

90. U.S.—Huntley v. Southern Ore¬ 
gon Sales, C.C.A.Or., 104 P.2d 153 
—Burrows v. Woodworth, D.C. 
Mich., 11 P.2d 777, error dismissed, 
C.C.A., 22 F.2d 1008, and Wood- 
worth V. Burrows, 22 P.2d 1023. 

D.C.—Mellon v. U. S. ex rel. Hill, 36 
P.2d 609, 59 App.D.C. 149. 

91. U.S.—Huntley v. Southern Ore¬ 
gon Sales, C.C.A.Or., 104 P.2d 153 
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—^Burrows v. Woodworth, D.C. 
Mich., 11 P.2d 777, error dismissed, 
C.C.A., 22 F.2d 1008, and Wood- 
worth V. Burrows, 22 F.2d 1023— 
Klock Produce Co. v. Hartson, D. 
C.Wash., 212 F. 758. 

92. U.S.—Girard Trust Co. v. U. S., 
Ct.Cl., 46 S.Ct. 229, 270 U.S. 163, 
70 L.Ed. 524—Bertelsen & Peter¬ 
sen Engineering Co. v. U. S., C.C. 
A.Mass., 60 P.2d 745—Moore Ship¬ 
building Co. V. U. S., CtCl., 60 F. 
2d 288. 

93. U.S.—Briggs & Turivas v. U. S., 
CtCl., 53 F.2a 140—Philadelphia 
Rapid Transit Co. v. U. S., Ct.Cl., 
10 F.Supp. 591, certiorari denied 
U. S, V. Wilson, 57 S.Ct. 507, 300 
U.S. 664, 81 L.Ed. 872. 

94. U.S.—Ford Motor Co. v. U. S., 
Ct.Cl., 9 F.Supp. 590, certiorari de¬ 
nied U. S. V. Ford Motor Co., 56 
S.Ct. 170, 296 U.S. 636, 80 L.Ed. 
452. 

Collector's errqx 

Where, due to collector’s error, no 
reference to overpayment appeared 
in schedule of refunds and credits 
when approved by commissioner, 
commissioner’s action in promptly 
correcting his records and directing 
collector to do likewise after dis¬ 
covering error carried with it com¬ 
missioner’s approval of collector's 
application of overpayment, and con¬ 
stituted allowance of refund as of 
date on which commissioner ap¬ 
proved schedule, as regards right to 
interest.—Ford Motor Co. v. U. S., 
Ct.Cl., 9 F.Supp. 590, certiorari de¬ 
nied U. S. V. Ford Motor Co., 56 S. 
Ct. 170, 296 U.S. 636, 80 L.Ed. 452. 
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amount against wliicli the credit is taken,or, if 
the credit is taken against an additional assessment, 
interest runs to the date of the assessment,but 
particular statutory provisions have required, in the 
case of additional assessments in a later year for 
taxes due in an earlier year, that interest be com¬ 
puted to the due date of the taxes and not to the 
date of the additional assessments^ Under earlier 
statutory provisions, interest was payable to the 
date of allowance of the claim for refund or cred- 
it,ss that is, the date the commissioner approved 
the schedule of refunds and credits and certified the 
credit to the disbursing officer.SS 

g 928. - Rate and Amount 

A taxpayer is entitled to recover interest at the rate 
and for the amount authorized by statute. 

A taxpayer recovering judgment for taxes paid 
is generally entitled to interest at the rate and for 
the amount authorized by statute,^ Under the pro¬ 
visions of the Judicial Code, 28 U.S.C.A. § 284 (b), 
and the Internal Revenue Code, 26 U.S.C.A. § 3771, 
and similar statutes, interest is recoverable at the 


rate of six per cent per annum on the net overpay- 
ment,2 as reduced by deficiencies in taxes due the 
government.^ The taxpayer is entitled to interest 
in the amount provided for by the statute relating 
to interest on an overpayment of tax notwithstand¬ 
ing the applicability of another statute relating to 
interest where payment of a judgment against the 
United States is withheld pending the determina¬ 
tion of its claim of set-off,^ but he may be entitled 
to recover interest under the latter statute on the 
aggregate amount of overpayment and interest al¬ 
lowable under the former statute for the period 
payment was withheld.^ 

§ 929. - Waiver or Loss of Right 

The right to interest is not waived by conduct not 
evidencing an intention to effect such waiver, but a clos¬ 
ing agreement precludes the recovery of interest except 
as provided therein unless payment is thereafter with¬ 
held. 

Generally the right to interest in an action for 
recovery of taxes paid is not waived by conduct 
not evidencing an intention to effect such waiver,^ 
so that a taxpayer’s acceptance of a refund of an 


95. U.S.—Alliance Mach. Co. v. U. 

S., D.C Ohio, 54 F 2d 99—American 
Exchange Irving- Trust Co. v. U. S., 
Ct.CL, 52 F2d 1027—Moore Ship¬ 
building Co. V. U. S., Ct.CL. 50 
F.2d 288—Bertelsen & Petersen 
Engineering Co. v, U. S., D C.Mass., 
49 F.2d 395, vacated on other 
grounds, C.C.A., 60 F.2d 745—Irv¬ 
ing Bank-Columbia Trust Co. v. U. 

S., Ct.CL, 44 F.2d 881—Kingan & 
Co. V. U. S., Ct.CL, 44 F.2d 447— 
Atlantic Refining Co. v. U. S., Ct. 
CL, 44 F.2d 101—Mann v. Ander¬ 
son, D.C.N Y., 20 F.Supp. 643— 

Piedmont Wagon & Mfg. Co, v. U. 

S., Ct.CL, 6 F.Supp. 125—Irving 
Trust Co. V. U. S., 72 Ct.CL 578. 

Meaning* of “due date” 

(1) “Due date" of tax as respected 
interest on overpayments credited 
thereto was date on which tax should 
have been paid.—Clayton v. U. S., Ct. 
CL, 44 F.2d 427, certiorari denied 51 
S.Ct. 654, 283 U.S. 860, 75 L.Ed. 1466. 

(2) Where tax is paid in install¬ 
ments, the “due date" is the date on 
which each installment was required 
to be paid, and not solely the date 
fixed by law for filing of the return. 
—^American Exchange Irving Trust 
Co. v. U. S., Ct.CL, 52 F.2d 1027— 
Amigo Coal Co. v, U. S., Ct.CL, 9 
F.Supp. 683—Irving Trust Co. v. U. 

S., 72 Ct.CL 678. 

Bate penalty was assessed consti¬ 
tuted due date for purpose of allow¬ 
ing interest on overpayments cred¬ 
ited against it.—Moore Shipbuilding 
Co. V. U. S., Ct.Cl., 60 F.2d 288. 

96. U.S.—Clinton Coal Co. v. U. S., 


Ct.Cl., 12 F.Supp. 1019—First Nat 
Bank v. U. S, Ct.CL, 7 F.Supp. 600. 
Assessment in later year 
Where an overpayment of income 
tax for the year 1918 was allowed 
on July 8, 1924, and credited on an 
additional tax for 1917 assessed on 
March 11, 1924, interest was allow¬ 
able under the revenue act of 1924 
on the amount of the overpayment 
so credited, from the time of the 
overpayment to the date of the as¬ 
sessment of the additional tax.— 
First Nat. Bank v. U. S., 80 Ct.CL 9. 

97. U.S.—Bertelsen & Petersen En¬ 
gineering Co. V. U. S., C.C.A.Mass., 
60 F.2d 745—Graniteville Mfg. Co. 
V. U. S., Ct.CL, 39 P.2d 746, cer¬ 
tiorari denied 51 S.Ct. 28, 282 U.S. 
839, 75 L.Ed. 745. 

Date originally ^ue 

As applied to deficiency in 1917 
income tax, “due date," within reve¬ 
nue act of 1926 authorizing interest 
on tax credit from date of tax over¬ 
payment to due date of tax, means 
date when 1917 tax was originally 
due, not date when additional tax 
for 1917 was assessed.—Burris v. U. 

S., D.C.DeL, 7 F.Supp. 636. 

98. U.S.—Alliance Machine Co. v. U. 

S., D.aOhio, 54 F.2d 99. 

99. U.S.—^Kingan & Co. v. U. S., Ct. 
CL, 44 F.2d 447—Atlantic Refining 
Co. V. U. S., Ct.Cl., 44 F.2d 101— 
Andrews Steel Co. v, U. S., Ct.CL, 
42 F.2d 573, certiorari denied 51 
S.Ct. 88, 282 U.S. 885, 75 L.Ed. 781 
—Hoyt V. U. S., Ct.Cl., 39 F.2d 739. 

1. U.S.—McLaughlin v. Pacific Lum¬ 
ber Co., C.aA.CaL, 66 F.2d 895, 
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reversed on other grounds 55 S.Ct. 
219, 293 U.S. 351. 79 L.Ed. 423— 
Yuba Consol Gold Fields v. U. S., 
D.C.Mass., 6 F.Supp. 381—Stand¬ 
ard Oil Co. (Indiana) v. U. S., Ct. 
CL, 5 F.Supp. 976, motion over¬ 
ruled 7 F.Supp. 301, certiorari de¬ 
nied 55 S.Ct. 116, 293 US 599, 79 
L.Ed. 692—People’s Outfitting Co. 
V. U. S., Ct.CL, 2 F.Supp. 847. 

2. U.S.—Monroe Timber Co. v. Poe, 
D C.Wash., 21 F.2d 766—Ward v. 

U. S., D.C.Ark., 52 F.Supp. 995— 
Claire v. U. S., Ct.Cl., 34 F.Supp. 
1009. 

Retroactive statute 

Judgment entered Jan, 18, 1933, re¬ 
funding income and excess profits 
taxes which provided for interest at 
four per cent, as provided in stat¬ 
ute then in force, would be made to 
provide for six per cent interest, in 
view of retroactive effect of stat¬ 
ute repealing statute in force when 
judgment was entered.—T'^nion 
Bleachery v. U. S., C.C.A.S.C., 79 F. 
2d 549, 102 A.L.R. 204. 

3. U.S.—^Aluminum Co. of America 

V. U. S., CL CL. 32 F.Supp. 767— 
People's Outfitting Co. v. U. S., Ct. 
CL, 2 F.Supp. 847. 

4. U.S,—^Aluminum Co. of America 
V. U. S., CtCL, 30 F.Supp. 686. 

5. U.S,—American Potash Co. v. U. 

S., CtCL, 8 F.Supp. 717. 

6. U.S.—Hoyt V. U. S., CtCL, 39 F. 
2d 739. 

33 C.J. p 364 note 33 [c]. 

.application, of credits 
Request of individual members 
that underassessments be applUd as 
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overpayment does not of itself preclude him from 
claiming interest, the recovery of which is author¬ 
ized by statute^ It has been held, on the other 
hand, that a taxpayer’s acceptance of a refund with¬ 
out acting within a reasonable time to claim ad¬ 
ditional interest renders the matter an account set¬ 
tled precluding further recovery,^ except as to in¬ 
terest due on the settlement which was omitted by 
the commissioner through a mistake in computa- 
tion.9 So also a closing agreement executed by the 
taxpayer and the commissioner precludes the tax¬ 
payer from claiming interest on an overpayment 
other than as provided for in such agreement, 
although if the government withholds refund of 
the overpayment pending determination of a claim 
against the taxpayer it is liable for interest for the 
period of withholding regardless of the closing 
agreement.^! 

§ 930. Review 

a. In general 


b. Scope and extent of review 

c. Determination and disposition of 

cause 

a. In G-eneral 

A final judgment or order in an action for recovery 
of taxes paid is reviewable if the proceedings are properly 
brought before the appellate court. 

A final judgment or order in an action for recov¬ 
ery of taxes paid is generally subject to attack on 
appeal or by bill of review, ^2 such an appeal is 

within the jurisdiction of the circuit court of ap- 
peals42 An action against the United States under 
the Tucker Act, 28 U.S.C.A. § 41 (20), was held 
properly reviewable in the supreme court on writ of 
error.i^ 

In accordance with the general rules of appeal 
and error, the appellate court is limited to a con¬ 
sideration of questions fairly presented by the rec- 
ord^^ which have been properly presented, ruled on, 
and preserved in the trial court,and assigned as 
error,and the court will not act on rulings not 


credits against overassessments 
against partnership was not waiver 
of right to interest.—^Hoyt v. U. S., 
supra. 

Credits against taxes due from an¬ 
other 

Arbitrary action of commissioner 
in applying lessee corporation’s over¬ 
payments as statutory credits 
against taxes due from lessor cor¬ 
porations did not deprive lessee of 
right to interest on overpayments, 
although lessee agreed that principal 
thereof might be used in payment 
of deficiencies of lessors.—^Philadel¬ 
phia Rapid Transit Co. v. U. S., Ct. 
Cl., 10 F.Supp. 591, certiorari de¬ 
nied U. S. V. Wilson, 57 S.Ct. 507, 300 
U.S. 664, 81 L.Ed, 872. 

7. IJ.S.—Girard Trust Co. v. XT. S., 
Ct.CL, 46 S.Ct. 229, 270 U.S. 163, 
70 L.Ed. 524. 

D.C.—Blair v. U. S. ex rel. Birken- 
stock, 6 F.2d 679, 55 App.D C. 376, 
reversed on other grounds 46 S. 
Ct. 506, 271 U.S. 348, 70 L.Ed. 
983. 

Contrary view 

It has been held by the circuit 
court of appeals, without reference 
to the decision of the supreme court 
announcing the text rule, that the 
acceptance of a refund without ex¬ 
press reservation of the right to 
claim interest precluded recovery of 
interest.—Rice v. Eisner, C.G-A.K-Y., 
16 F.2d 358, certiorari denied 47 S. 
Ct. 477. 273 U.S. 764, 71 L.Ed. 880. 
a U.S.—Pratt & Whitney Co. v, U. 
S., Ct.Cl., 10 F.Supp. 148, certio¬ 
rari denied 55 S.Ct. 919, 295 U.S. 
760, 79 L.Ed. 1702. 

9. U.S.—Pratt & Whitney Co. v. U. 

S., supra. 


10. U.S.—Columbia Steel & Shaft¬ 
ing Co. V. U. S., CtCL, 44 P.2d 
998, certiorari denied 51 S-Ct. 653, 
283 U.S. 860, 75 L.Ed. 1466—Par¬ 
ish & Bingham Corporation v. U. 

S. . CtCl., 44 F.2d 993—Lloyd- 
Sihith V. U. S., Ct.Cl., 44 F.2d 990, 
certiorari denied 51 S.Ct. 485, 283 

U. S. 836, 75 L.Ed. 1447. 

11. U.S.—Lloyd'Smith v. U. S., su¬ 
pra. 

12. D.C.—U. S. ex rel. New River 
Co. V. Morgenthau, 105 F.2d 50, 70 
App.D.G. 171, certiorari denied 60 
set. 93, 308 U.S. 577, 84 L.Ed. 
484. 

Denial of certificate of probable cause 
Orders denying plaintiff’s motion 
for certificates of probable cause are 
final and appealable with respect to 
the United States as intervener.— 
Toledo Edison Co. v. McMaken, C C. 
A.Ohio, 103 F.2d 72, certiorari de¬ 
nied Toledo Railways & Light Co. v. 
McMaken, 60 S.Ct. 82, 308 U.S. 569, 
84 L.Ed. 477. 

Appeal shotad not be dismissed 
without proper ground.—^Blumberg 
V. Smith, C.C.A.Ind., 138 F.2d 956, 

13. US.—Pink V. U. S., C.C.A.N.T., 
105 F.2d 183. 

14. U.S.—Greenport Basin & Con¬ 
struction Co. V. U. S., N.T., 43 S. 
Ct. 183, 260 U.S. 512, 67 L.Ed. 370. 

15. U.S.—Samara v. U. S., C.C.A.N. 

T. , 129 F.2d 594, certiorari denied 
63 S.Ct. 258, 317 U.S. 686, 87 L.Ed. 
549. 

16. U.S.—Eergdoll v. Pollock, Pa., 
95 U.S. 337, 24 L.Ed. 512—U. S. 

V. Bertelsen & Petersen Engineer¬ 
ing Co., p.C.A.Mass., 95 F.2d 867, 
reheard 98 F.2d 132, affirmed 59 
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S.Ct. 541, 306 U.S. 276, 83 L Ed. 
647—Mead v. Welch, C.C.A.Cal., 
95 F.2d 617—Walker v. Gulf & I. 
Ry. Co. of Texas, C.C.A.Tex., 269 
P. 885. 

Bill of exceptions 

On appeal from judgment against 
government in suit under Tucker 
Act to recover back income taxes, a 
review by bill of exceptions of such 
exceptions as have been properly 
preserved is permissible.—First Nat. 
Bank of Chicago v. U. S., C.C.A.Ill, 
102 F.2d 907, certiorari denied 59 S. 
Ct. 1038, 307 U.S. 641, 83 L.Ed. 1521, 
rehearing denied 60 S.Ct. 69, 308 U. 
S. 633, 84 L.Ed. 527, and motion de¬ 
nied 60 S.Ct. 1090, 310 U.S. 658, 84 
L.Ed. 1421, 

Evidence of assessment 

In tax refund suit, taxpayer could 
not for first time on appeal assert 
that there was no evidence of as¬ 
sessment, where fact of assessment 
was assumed by court and counsel 
below.—^Rotitzahn v. Petroleum Iron 
Works Co. of Ohio, C.C.A.Ohio, 56 
P.2d 938. 

Delivery of certificate 

In taxpayer's action grounded on 
certificate of overpayment, govern¬ 
ment, not demurring below on lack 
of averments as to delivery of cer¬ 
tificate, could not assail petition on 
appeal as though there on demurrer 
in such respect.—^Wm. X Friday & 
Co. V. U. S., C.C.A.Pa., 61 P.2d 370. 
17- U.S.—Walker v. Gulf & I. Ry. 

Co. of Texas, C.C.A.Tex., 269 P. 
885, 

Calculation, of income 

In absence of complaint in plead¬ 
ings or assignments as to calcula¬ 
tion of income included in rent pay- 
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appealed fromis or on moot qtiestions4^ The tax¬ 
payer ordinarily is restricted on appeal to the 
grounds for recover}" of the tax presented in his 
claim for refund^^ and to the position taken by him 
in the court below and similarly the collector or 
the government defending the action may not shift 
the basis for exaction of the tax in order to sus- 
tain their theory on appeal.^s Under some cir¬ 
cumstances however, an issue or contention not 
raised in the trial court may be raised for the first 
time on appeal, ^ 3 as where the other party would 
not be prejudiced thereby with respect to the evi¬ 
dence,or where the claimed error is so serious as 
to require consideration in the interests of substan¬ 
tial justice,25 and it has been held that the govern¬ 
ment may urge a different reason for application of 
a statute relied on to defeat the taxpayer’s recov¬ 
ery in the court below,25 or, in the absence of ob¬ 
jection, may urge the applicability of another stat- 
ute.27 


Hearing and rehearing. On review of a judg¬ 
ment in an action for recovery of taxes paid, ap¬ 
pellant has the burden of showing error, 28 and in 
the absence of a showing that the decision below 
was wrong the reviewing court will presume it to 
be correct.29 The appellate court in reaching its 
decision will take into account all proper presump- 
tions25 and accept facts established by undisputed 
testimony and, in determining the taxability of 
a transaction, it will adopt the same view of the 
transaction as the parties did.22 The court will 
give the taxpayer the benefit of every intendment 
in his favor,23 and will take that view of the evi¬ 
dence which is most favorable to him in reviewing 
a judgment in his favor,24 but, if the findings are 
insufficient with respect to determination of an es¬ 
sential fact, the court will not weigh the facts set 
out in subsidiary findings to ascertain the existence 
of the necessary fact but will vacate the judg¬ 


ments, court assumes calculation 
was proper.—Rosenberg-er v. Mc- 
Caughn, C C.A.Pa., 25 F.2d 699, cer¬ 
tiorari denied 49 S.Ct. 10, 278 U.S. 
604, 73 L.Ed. 532. 

18. U.S.—Southwestern Hotel Co. v. 
U. S., C.C.A,Tex.. 115 P.2d 686, cer¬ 
tiorari denied 61 S.Ct. 807, 312 U. 
S. 703, 85 L.Ed. 1136-—Adriance v. 
Higgins, C.C.A.N.T., 113 F.2d 1013. 

ISTature of loss 

Where collector conceded in dis¬ 
trict court that commissioner errone¬ 
ously classified loss as a capital loss 
rather than an ordinary loss, and 
made no contrary contention on ap¬ 
peal, circuit court of appeals as¬ 
sumed correctness of district court’s 
ruling that loss was an ordinary 
loss.—Welch V. Street, C.C.A.Mass., 
116 F.2d 953. 

19. U.S.—Powell V. U. S., C.C.A. 
Wash., 123 F.2d 472. 

20. U.S.—U. S. V. Moroloy Bearing 
Service of Oakland, C.C.A Cal., 124 
F.2d 373—Title Insurance & Trust 
Co. V. Goodcell, C.C.A.Cal., 60 F.2d 
803, certiorari denied 53 S.Ct. 404, 
288 U.S. 613, 77 L.Ed. 986. 

21. U.S.—U. S. V. Merchants Kat. 
Trust & Savings Bank, C.C.A.Cal., 
101 F.2d 399. 

22. U.S.—Jones v. Continental Oil 
Co., C.C.A.Okl., 141 F.2d 923. 

The appellate court will assume 

that the ta.xpayer was not liable for 
tax on a theory other than that pre¬ 
sented by the government in the 
court below.—Parsons v. Anglim, C. 
C.A.Cul., 143 F.2d 534, 154 A.L.R. 153. 

23. U.S.—U. S. V. Dakota Tractor & 
Equipment Co., C.C.A.N.D., 125 F. 
2d 20, certiorari denied Dakota 
Tractor and Equipment Co. v. U. 


S., 62 S.Ct. 1042. 316 U.S. 671. 86 
L.Ed. 1746. 

A contention based on a Judicial 
decision announced after the trial is 
not waived by failure to present it 
before the trial court.—Chase Nat. 
Bank of City of New York v. U. S., 
C C.A.N.Y., 116 P.2d 625. 

24. U.S.~U. S. V. Spalding, C.C.A. 
Ga., 115 P.2d 54. 

25. U.S.—^Hammond-Knowlton v. U. 
S., C.C.A.Conn., 121 F.2d 192, cer¬ 
tiorari denied 62 S.Ct. 410, 314 U. 
S. 694, 86 L.Ed. 555. 

Limitations as defense 

The failure to plead statute of 
limitations as a defense to suit to 
recover alleged overpayment of tax¬ 
es did not preclude circuit court of 
appeals from considering applicabil¬ 
ity of statute on appeal, where stat¬ 
ute not only barred the remedy but 
destroyed liability to refund taxes. 
—A. G. Reeves Steel Const. Co. v. 
Weiss, C.C.A.Ohio, 119 P.2d 472, cer¬ 
tiorari denied 62 S.Ct. 181, 314 U.S. 
677, 86 L.Ed. 541. 

26. U.S.—Chase Nat. Bank of City 
of New York v. U. S., C.C A.N.Y., 
116 F.2d 625. 

27. U.S.—Jones v. Norris, C.C.A. 
Okl., 122 P.2d 6. 

28. U.S.—U. S. V. Rogers, C.C.A. 
Cal., 120 P.2d 244, reheard 122 F. 
2d 485. 

29. U.S.—U. S. V. Rogers, supra. 
Evidence supporting judgment 

Where it was urged that court 
erred in ordering judgment for tax¬ 
payers in certain sum for income 
and war profits taxes which tax¬ 
payers alleged had been unlawfully 
exacted, and record did not show 
how me final result was reached, it 
would be assumed that evidence sup¬ 
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ported judgment.—^U. S. v. B. F. 
Sturtevant Co., C.C.A.Mass, 99 F.2d 
72. 

rindings are presumptively correct 
U.S.—Beim Co. v. Landy, C.C.A.Minn., 
113 F.2d 897—Luzier’s v. Nee. C.C. 
A.Mo., 106 F.2d 130, certiorari de¬ 
nied 60 S.Ct. 514, 309 U.S. 660, 84 
L.Ed. 1008. 

30. U.S.—Maffitt V. Becker, C.C.A. 
Mo., 65 F.2d 880. 

Order in which acts done 
If statute requires executor's re¬ 
quest for prompt audit and assess¬ 
ment to be made after filing of re¬ 
turn, it would be presumed acts were 
done in order required where they 
were done on same day.—Maffitt v. 
Becker, supra. 

31. U.S.—Duffin V. Lucas, C.C.A.Ky., 
55 F.2d 786, certiorari denied 53 
S.Ct. 14, 287 U.S. 611, 77 L.Ed. 
531. 

32. U.S.—DufiSn V. Lucas, supra. 

33. U.S.—First Trust & Deposit Co. 
V. Shaughnessy, C.C.A.N.Y., 134 P. 
2d 940, certiorari denied 64 S.Ct. 
46, 320 U.S. 744, 88 L.Ed. 442. 

Wature of transfer 

In action to recover amount paid 
on account of deficiency in estate tax 
assessment, where district court 
found that plaintifC had sustained 
his burden of proving that transfer 
made by decedent had not been in 
contemplation of death, so as to au¬ 
thorize its inclusion in computing 
estate tax, evidence and inferences 
to be drawn therefrom would be 
viewed in light most favorable to 
plaintiff.—^Wishard v. U. S., C.C.A. 
Ind., 143 P.2d 704. 

34. U.S.—U. S. V. Gamble-Skogmo, 
C.C.A.Minn., 91 F,2d 372. 
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ment.^® On reliearing, the appellate court may fur¬ 
ther consider the question of the jurisdiction of the 
district court to hear the case where it is claimed 
by the government that the court of claims had sole 
jurisdiction.^® 

b. Scope and Extent of Review 

Review may be Had of all questions involved in the 
decision appealed from which are properly before the 
appellate court or presented for review and within the 
scope of its jurisdiction. 

The appellate court ordinarily will review and 
decide all questions involved in the decision ap¬ 
pealed from which are properly before it or pre¬ 


sented for review and within the scope of its ap¬ 
pellate jurisdiction.^^ A full review is permissible 
£ven in the case of actions brought against the gov¬ 
ernment under the Tucker Act, 28 U.S.C.A. § 41 
(20), and tried without a jury,^® and, in addition to 
its right to review questions of law or mixed ques¬ 
tions of law and fact,^^ the appellate court may pass 
on questions presented by the evidence^® and de¬ 
termine whether there is any substantial evidence 
to support the findings.^i Ordinarily, however, the 
appellate court will not review questions of fact ^2 
or pass on the weight of the evidence presented be¬ 
low,^3 and a finding supported by evidence will not 
be disturbed^^ unless, according to the decisions on 


35. U.S.—U. S. V. Pyne, Ct.CL, 61 
S.Ct. 893, 313 U.S. 127, 85 L.Ed. 
1231. 

36. U.S.—U. S. V. Bertelsen & Peter¬ 
sen Engineering Co., C.C.A.Mass., 
98 F.2d 132, affirmed XJ. S. v. 
Bertelsen & Petersen Engineering 
Co., 59 S.Ct. 541. 306 U.S. 276. 83 
L..Ed. 647. 

37. U.S.—Hassett v. Associated Hos¬ 
pital Service Corporation of Massa¬ 
chusetts, C.C.A.Mass., 125 F,2d 
611, certiorari denied Associated 
Hospital Service Corporation of 
Massachusetts v. Hassett, 62 S.Ct. 
1043. 316 U.S. 672, 86 L.Ed. 1747. 

33. U.S.—-First Nat. Bank of Chi¬ 

cago V. U. S., C.C.A.I11., 102 F.2d 
907, certiorari denied 59 S.Ct. 1038, 
307 U.S. 641, 83 L.Ed. 1521. re¬ 
hearing denied 60 S.Ct. 69, 308 U.S. 
633, 84 L.Ed. 527, and motion de¬ 
nied 60 S.Ct. 1090, 310 U.S. 658, 84 
L.Ed. 1421. 

Question held before court 
U.S.—Massachusetts Protective Ass"n 
V. U. S., C.C.A-Mass., 114 P.2d 
304. 

36. U.S.—Busser v. U. S., C.C.A.Pa., 

130 P.2d 537—Duquesne Club v. 
Bell, C.CA.Pa., 127 F.2d 363, 143 
A.L.R. 1377, certiorari denied 63 
S.Ct. 30, 317 U.S. 638, 87 L.Ed. 
514, rehearing denied 63 S.Ct. 152, 
317 U.S. 706, 87 L.Ed. 563—Du¬ 
quesne Club V. Driscoll, C.C.A.Pa., 
127 F.2d 363, 143 A.L.R. 1377, cer¬ 
tiorari denied 63 S.Ct, 30. 317 U.S. 
638, 87 L Ed. 514, rehearing denied 
63 S.Ct. 152, 317 U.S. 706, 87 L.Ed. 
563—U. S. V. Anderson, C-C.A.m., 
108 P.2d 475, certiorari denied An¬ 
derson V. U. S., 60 set. 890, 309 
U.S. 688. 84 L Ed. 1031—Parker v. 
U. S., C.C.A.Wis., 88 F.2d 907. 
Form, of declaration 

Although declarations of the dis¬ 
trict court were put in the form of 
findings of fact, they were essential¬ 
ly "conclusions of law” or at least 
determinations of mixed law and 
fact, and review of those conclu¬ 
sions was not foreclosed by the mere 
form of declaration adopted by the 


district court.—Becker v. Anheuser- 
Busch, Inc., C.C.A.MO.. 120 F.2d 403, 
:jertiorari denied .4nheuser-Busch, 
Inc. V. Becker, 62 S.Ct. 105, 314 U.S. 
625, 86 L.Ed. 502. 

Particular questions 

(1) Where facts were undisputed 
and legal effect of contracts and 
documents was presented, whether a 
transfer was made in contemplation 
of death was a question of law.— 
U. S. V. Tonkin, C.C.A.Pa., 150 F.2d 
531, certiorari denied Tonkin v. U. S., 
66 S.Ct. 176. 

(2) What constitutes "doing busi¬ 
ness” within statute imposing ex¬ 
cise tax on capital stock, as inter¬ 
preted by the courts, is a question 
of law determinable by appellate 
court in action to recover back tax 
paid.—U. S. V. Peabody Co., C.C.A. 
Tenn., 104 P.2d 267. 

Pindings held to involve mixed ques¬ 
tions of law and fact 

(1) Generally.—U. S. v. Moroloy 
Bearing Service of Oakland, C.C.A. 
Cal., 124 F.2d 373. 

(2) Whether there was a bona fide 
distribution and liquidation made to 
stockholders of company so as to 
entitle company to a dividend paid 
credit.—Henricksen v. Braicks, C.C.A. 
Wash., 137 F.2d 632. 

Motion for judgment 

Question of law was raised by 
decision on defendant's motion at 
close of evidence for judgment in 
his favor and was reviewable.—Mc¬ 
Laughlin V. Pacific Lumber Co., Cal., 
55 S.Ct. 219, 293 U.S. 351, 79 L.Ed. 
423. 

40. U.S.—First Nat. Bank of Chi¬ 
cago V. U. S., C.C.A.I1L, 102 F.2d 
907, certiorari denied 59 S.Ct. 1038, 
307 U.S. 641, 83 L.Ed. 1521, re¬ 
hearing denied 60 S.Ct. 69, 308 U. 
S. 633, 84 L.Ed. 527, and motion 
denied 60 S.Ct. 1090, 310 U.S. 658, 
84 L.Ed, 1421. 

Similar to jury verdict 
Notwithstanding the action is one 
against the United States, and thus 
tried without a jury, the special 
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findings by the trial court have the 
same effect as a jury verdict with 
respect to the extent to which they 
may be reviewed.—Wessel v. U. S., 
C.C.A.Neb., 49 P.2d 137—Lee Hard¬ 
ware Co. V. U. S., C.C.A.Kan., 25 F. 
2d 42. 

41. U.S.—Wessel v. U. S., C.C.A. 
Neb.. 49 F.2d 137. 

42. U.S.—Hanover Imp. Soc. v. 

Gagne, C.C.A.N.H., 92 F.2d 888. 

Pair market value 

In determining for income tax pur¬ 
poses the gain or loss from ex¬ 
change of stock, existence of fair 
market value of stock which taxpay¬ 
er acquired in the transaction was 
“question of fact,” and under feder¬ 
al rule district court’s finding on 
such question would not be set aside 
unless clearly erroneous.—U. S. v. 
State Street Trust Co., C.C.A.Mass., 
124 F.2d 948. 

43. U.S.—Wells Fargo Bank & Un¬ 
ion Trust Co. V. McLaughlin, C C. 
A.Cal., 78 F.2d 934, certiorari de¬ 
nied 56 S.Ct. 172, 296 US. 638, 80 
L.Ed. 453—Brooks v. Willcuts, C.C. 
A.Minn., 78 F.2d 270. 

Inferences from facts 

Where question is submitted gen¬ 
erally to trial judge and solution de¬ 
pends on inferences to be drawn 
from stated facts, reviewing court 
can review only if there was request 
for judgment to which party deemed 
himself entitled as matter of law.— 
Luttrell V. U. S, C.C.A.Tenn., 41 F. 
2d 517, certiorari denied Petree v. 
U. S,, '51 S.Ct. 82, 282 U.S. 877, 75 L. 
Ed. 775. 

44. U.S.—Bethlehem Baking Co. v. 
U. S., C.C.A.Pa., 129 F2d 490— 
Williams v. U. S., C.C.A.Ill., 126 
F.2d 129, certiorari denied 63 S.Ct. 
52, 317 U.S. 655, 87 L.Ed. 627— 
Denman v. Squire, C C.A.Ohio, 111 
F.2d 921—Luzier's v. Nee, C.C.A. 
Mo., 106 P.2d 130, certiorari denied 
60 S.Ct. 514, 309 U.S. 660, 84 L.Ed. 
1008—U. S. V. Peabody Co., C.C.A. 
Tenn., 104 F.2d 267—American 
Chain Co. v. Hartford-Connecticut 
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the question, it is clearly erroneous.^^ 

In accordance with the general rules as to the 
deference to be accorded to the determination of the 
trial court, the judgment below must stand on ap¬ 
peal unless it is unsupported by substantial evi¬ 
dence or is the result of an erroneous application 
of law,^® and if the judgment is right it should be 
affirmed whether or not the attention of the court 
below was called to the absence of allegation and 
proof of a fact essential to recovery.47 Ordinarily 
the appellate court will not undertake to revise the 
determination of the commissioner of internal reve¬ 
nue in a matter committed to his discretion,^^ but 
his determination may be reviewed on the ground 
of fraud or other irregularities.'^^ Xhe presump¬ 
tion in favor of the commissioner’s finding cannot 
prevail where the clear preponderance of the proof 
was that the taxpayer was right and the commis¬ 
sioner wrong,50 and in such case the presumption 
cannot serve as substantial evidence to support the 


findings of the trial judge.^i 
Harmless error. On appeals in actions for re¬ 
covery of taxes paid, as in other appeals, the ap¬ 
pellate court will not review or reverse on account 
of errors which are harmless or nonprejudicial,52 
as with respect to placing of the burden of proof,52 
to the admission54 or exclusion's of evidence, or 
to instructions.55 The trial court’s erroneous con¬ 
struction of a statute does not require reversal 
where the court’s finding of fact rendered such stat¬ 
ute inappiicable.57 

c. Determination and Disposition of Cause 

The judgment of the trial court may be affirmed, 
modified, reversed, or reversed and remanded for fur¬ 
ther proceedings, as is warranted by the decision of the 
appellate court, and the decision becomes the law of the 
case for all subsequent proceedings in the same cause. 

The appellate court in an action for recovery of 
taxes paid will generally affirm a judgment for 
plaintiff if it comes to the conclusion that no preju- 


Trust Co., C.C.A.Conn., 86 F.2d 105 
—Howbert v. Penrose, C.C.A.C 0 I 0 ., 
38 F2d 577, 68 A.L.R. 820. 

45. U.S.—Bradley v. Smith, C.C.A. 

Ind., 114 F.2d 161. 

Findingr held not clearly erroneous 
U.S.—Korth V. Zion’s Sav. Bank & 
Trust Co., C.C.A.Utah, 148 F.2d 
170-~Kerr v. U. S., C.C.A.Ill., 131 
F.2d 4 50—U. S. V. Cheek, C.C.A. 
Tenn.. 126 F 2d 1. 

4S. U.S.—Jones v. Continental Oil 
Co., CC.AOld., 141 P.2d 923— 
Crown Willamette Paper Co. v. U. 

S., C.C.A.Cal., 96 F.2d 467—Rout- 
zahn V. Brown, C.C.A.Oh 10 , 95 F.2d 
766—Bourjois, Inc., v. McGowan, 

C. C.A.N.Y., 85 F 2d 510, certiorari 
denied 57 S.Ct. 753, 300 U.S. 682, 
81 L.Ed. 885—U. S. v. R. C. Tway 
Coal Sales Co., C C A.Ky., 75 F.2d 
336—D amond Alkali Co. v. tlein- 
er, C.C.A.Pa., 60 F 2d 505, reversed 
on other grounds Heiner v. Dia¬ 
mond Alkali Co., 53 S.Ct. 413, 288 
U.S. 502, 77 L.Ed. 921—Santa Mon¬ 
ica Mountain Park Co. v. U. S., 

D. C.Cal., 20 F.Supp. 209, affirmed, 
C.C.A., 99 F.2d 450, certiorari dis¬ 
missed 59 S.Ct. 647, 306 U.S. 666, 83 
U.Ed. 1062. 

Question for review 
Where record on appeal in taxpay¬ 
er’s action to recover alleged over¬ 
payment of income taxes consisted 
of complaint, answer, findings of 
fact, and declarations of law and 
judgment, only question for review 
was whether facts found by the trial 
court supported its judgment.—Mc¬ 
Gee V. Nee, C.G.A.Mo., 113 P.2d 543. 

Commissioner’s determination of 
depreciation rate would not be dis¬ 
turbed, in absence of fact findings 
sufficient to show error in law by 
court below.—Diamond Alkali Co. v. 


Heiner, C.C.A.Pa., 60 P.2d *505, re¬ 
versed on other grounds Heiner v. 
Diamond Alkali Co., 53 S.Ct. 413, 288 
U.S. 502, 77 L.Ed. 921. 

47. U.S.—Parrott Estate Co. v. Mc¬ 
Laughlin, C.C.A.Cal., 89 P.2d 188. 

48. U.S.—Schram v. U. S., C.C.A. 
Mich., 118 P.2d ‘541, certiorari de¬ 
nied Starr v. Schram, 62 S.Ct. 412, 
two cases, 314 U.S. 695, 86 L.Ed. 
555—Roby-Somers Coal Co. v. 
Routzahn, C C A Ohio, 100 P.2d 228, 
certiorari denied 60 S Ct. 77, 308 
U.S. 565, 84 L.Ed. 474, rehearing 
denied 60 S.Ct. 134, 308 U.S. 635, 84 
L.Ed. 528. 

Special assessment 

(1) Court cannot review grant or 
denial of a special assessment or 
correctness of computation made 
thereon when an essential factor in 
determination of tax liability has 
been committed to discretion of tax¬ 
ing authority.—Roby-Somers Coal 
Co. v. Routzahn, supra, 

(2) Discretionary powers of com¬ 
missioner with respect to special as¬ 
sessments generally see supra § 612. 
Refusal to permit consolidated re¬ 
turn 

U.S.—Diamond Alkali Co. v. Heiner, 
C.C.A.Pa., 60 F.2d 505, reversed on 
other grounds Heiner v. Diamond 
Alkali Co., 53 S.Ct. 413, 288 U.S. 
502, 77 L.Ed. 921—Alameda Inv. 
Co. V. McLaughlin, C.C.A.Cal., 33 
P.2d 120. 

Valuation 

Commissioner’s decision in com¬ 
puting estate tax on question of 
valuation, which is peculiarly ques¬ 
tion of fact, cannot be overturned 
by court if there is substantial evi¬ 
dence to support it.—Roth v. War- 
dell, C.C.A.Cal., 77 F.2d 124. 
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49 . U.S.—National Park Bank of 

New York v. U. S., C.C.AN.Y., 65 
F.2d 415, certiorari denied ’54 S. 
Ct. 78, 290 U.S. 664, 78 L.Ed. 574. 

59. U.S.—Duffin v. Lucas, C.C.A-Ky., 
'55 P.2d 786, certiorari denied 53 S. 
Ct. 14, 287 U.S. 611, 77 L.Ed. 531. 

51. U.S.—Duffin V. Lucas, supra. 

52. U.S.—De Nobili C^gar Co. v. U. 

5., C.C.A.NY., 146 F.2d 556—Rob¬ 
ertson V. Routzahn, C.C.A. Ohio, 7‘5 
F.2d 537—Duffin v. Lucas, C C.A. 
Ky., 55 P2d 786, certiorari denied 
53 S.Ct. 14, 287 U.S. 611, 77 L.Ed. 
531. 

53. U.S.—State Line & Sullivan R. 
Co. V. Phillips, C.C.A.Pa., 98 F 2d 
651, 120 A.L.R. 441, certiorari de¬ 
nied 59 set. 103, 305 U.S. 635, 83 
L.Ed. 408. 

54. U.S.—Feitler v. Harrison, C.C.A. 

111., 126 F.2d 449. 

55. U.S —Rheinstrom v. Conner, C. 
C.A Ohio, 125 P 2d 790, certiorari 
denied 63 S.Ct. 49, 317 U.S. 6‘54, 87 
L Ed. 526, rehearing denied 63 S. 
Ct. 154, 317 U.S. 708, 87 L.Ed. 564 
—First Nat. Bank v. Conner, C C. 
A.Ohio, 125 F 2d 790, certiorari de¬ 
nied 63 S.Ct. 50, 317 U.S. 654, 87 
L.Ed. 526, rehearing denied 63 S. 
Ct. 155, 317 U.S. 708, 87 L.Ed. 564 
—State Line & Sullivan R. Co. v. 
Phillips, C.C.A.Pa., 98 F.2d 651, 120 
A.L.R. 441, certiorari denied 59 S. 
Ct. 103, 305 U.S. 635, S3 L.Ed. 408. 

56. U.S.—Higgins v. Smith, N.Y., 60 
S.Ct. 355, 308 U.S. 473, 84 L.Ed. 
406—Tait V. Safe Deposit & Trust 
Co. of Baltimore, C.C.A.Md., 74 F. 
2d 8‘51. 

I 57. U.S.—U. S. V. R. C. Tway Coal 

1 Sales Co., C.C.A.Ky., 75 F.2a 336. 
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dicial error was committed bdow,^^ and will af¬ 
firm judgment for defendant where the taxpayer 
fails to show that he is entitled to a refund and 
the determination of the trial court may be affirmed 
where the result reached is correct notwithstanding 
it was placed on the wrong ground,^® or where it 
otherwise appears that it would be futile to reverse 
and remand.^^ In a proper case, however, the judg¬ 
ment below may be modified,®^ or reversed,or 
reversed and remanded with directions for further 
proceedings or a new trial where such proceedings 
are necessary to a correction of the error found to 
exist.s*^ The mandate of the appellate court must 
be complied with on a new trial,^^ and the deter¬ 
mination of the appellate court becomes the law of 


the case precluding reconsideration of matters set¬ 
tled in the appeal, whether by the trial court^® or 
by the appellate court on a subsequent appeal,S'^ 
even if the appellate court then doubts the correct¬ 
ness of its former decision.^^ 

§ 931. Costs 

Costs are recoverable by the successful party in an 
action brought against the collector of internal revenue, 
but if the action is directly against the United States, 
costs are recoverable only to the extent permitted by 
statute. 

If the action for recovery of taxes paid is brought 
against the collector of internal revenue, the tax¬ 
payer succeeding therein is generally entitled to re¬ 
cover costs,^^ at least where such costs were in- 


58. U.S.—U. S. V. R. C. Tway Coal 
Sales Co., supra. 

59. U.S.—Krauss v. U. S., C.C.A.Lia., 
140 F.2d 510. 

liack of cross appeal 
Where fact that special treatment 
accorded taxpayer at its request in¬ 
volved waiver of, or estoppel agrainst, 
further contest was not asserted by 
answer but by special plea which 
was ignored, if such were necessary 
leg-al consequence, appellate court 
could so declare as a good ground for 
general judgment rendered for col¬ 
lector although collector did not 
cross appeal.—Garrow, MacClain & 
Garrow v. Bass, C.C,A.Tex., 88 F.2d 
574, certiorari denied 5S S.Ct. 15, 302 
U.S. 697, ‘82 L.Ed. 538. 

60. U.S.—^U. S. V. Aberdeen Aerie 
ISTo. 24 of Fraternal Order of 
Eagles, C.C.A.Wash., 148 F.2d 655. 

61. U.S.—^Monjar v. Higgins, C.C.A 
IsT.J,, 132 F.2d 990. 

62. U.S.—Howard v. U. S., C.O.A. 
La., 125 F.2d 986. 

Judgment left open 

Where taxpayers in their brief on 
appeal from judgment in action to 
recover money paid under protest as 
federal estate taxes stated that an 
error was conceded to have been 
made in computation of amount of 
judgment below, which should be 
corrected if erroneous, the judgment 
of the reviewing court would be left 
open for twenty days from the filing 
of its opinion to permit the parties 
to file with the clerk a stipulation in 
regard to modification of judgment 
in accordance therewith.—Howard v. 
U. S., supra. 

63. U.S.—Sherman v. U. S., N.Y., 20 
S.Ct. 779, 178 U.S. 1'50, 44 L.Ed. 
1014. 

Failure to file opinion 

It is ground for reversal that the 
trial court sitting without a jury 
failed to file an opinion setting forth 
its findings of fact and conclusions 
of law.—F. T. Dooley Lumber Co. v. 
U. S., aC,AArk., 63 P.2d 384, cer¬ 


tiorari denied 54 S.Ct. 58, 290 U.S. 
640. 78 L.Ed. 5*5 6. 

64. U.S.—^Amtorg Trading Corp. v. 

Higgins, C.C.A.X.Y., 150 F.2d 536— 

Powell V. U. S., •C.C.A.Wash., 123 

F.2d 472—Walker v. Thomas, C.C. 

A.Tex., 119 F.2d 58—E. Albrecht & 

Son V- Landy, C.C.A.Minn., 114 P. 

2d 202. 

Insufficient findings 

(1) Where the findings of the 
court below' are insufficient for de¬ 
termination of the cause, the case 
will be remanded to such court for 
further findings.—^Fidelity & Deposit 
Co. of Maryland v. U. S, Ct Cl., 42 
S.Ct 511, 259 U.S. 296, 66 L Ed. 948. 

(2) However, the failure to ren¬ 
der full or formal findings of fact 
does not require remanding of the 
cause where it appears that there is 
no dispute of fact.—White v. Hig¬ 
gins, C.C.A.Mass., 116 F.2d 312— 
Huntington Securities Corporation 
V. Busey, C.C.A.Ohio, 112 F.2d 368— 
Lee Hardware Co. v. U. S., C.C.A. 
Kan., 25 P.2d 42. 

Recomputation of tax 

Judgment of the appellate court 
in favor of defendant will not be 
amended to return the case to the 
trial court for further proceedings 
for recomputation of the tax where 
the method of computation had not 
been referred to in the claims for 
refund.—United Shoe Machinery Cor¬ 
poration V, White, C.C.A.Mass,, 91 F. 
2d 342. 

65. U.S.—^Routzahn v. Brown, C.C. 

A.Ohio, 95 F.2d 766. 

Mandate held not violated 

(1) By consideration of another 
statute as defense to action.—White 
V. Higgins, C.C.A.Mass., 116 F.2d 312. 

(2) Permitting collector to amend 
answer so as to state defense predi¬ 
cated on redetermination of entire 
tax liability of taxpayer after a 
judgment for collector had been re¬ 
versed and cause remanded for new 
trial, where mandate was for a new 
trial without qualification or direc¬ 
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tion for judgment.—Routzahn v. 
Brown, C.C.A.Ohio, 95 F.2d 766. 
Items subject to relitigation 

Remanding the case for a new tri¬ 
al respecting one item and the penal¬ 
ty for one year does not of itself im¬ 
ply the right of either party to a 
new trial on other items.—^Duffin v- 
Lucas, C.C.A.Ky., 55 F.2d '786, certio¬ 
rari denied 53 S.Ct. 14, 287 U.S. 611, 
77 L.Ed. 531. 

66. U.S.—A. S. Kreider Co. v. U. S., 

C.C.A.Pa., 117 F.2d 133, reversed 

on other grounds U. S. v. A. S. 
Kreider Co., 61 S.Ct. 1007, 313 U. 
S. 443, 85 L.Ed. 1447. 

67. U.S.—A. S. Kreider Co. v. U. S., 

O.C.A.Pa., 117 P.2d 133, reversed 

on other grounds U. S. v. A. S. 
Kreider Co., 61 S.Ct. 1007, 313 U.S. 
443, 85 L.Bd. 1447. 

6S. U.S—A. S. Kreider Co. v. U. S., 
C.C.A.Pa., 117 P.2d 133, reversed 

on other grounds U. S. v, A. S. 
Kreider Co., 61 S.Ct. 1007, 313 U.S. 
443, 85 L.Ed. 1447—White v. Hig¬ 
gins, C.C.A.Mass., 116 F.2d 312. 
69. U.S.—Samson Tire & Rubber 
Corporation v. Rogan, C.C.A.Cal., 

140 F.2d 4'57, certiorari denied Ro¬ 
gan V. Samson Tire & Rubber Cor¬ 
poration, 64 S.Ct. '81, 320 U.S. 770, 
88 L.Ed. 4 60—-Allis v. La Budde, 
O.C.A.Wis., 131 F.2d 78. 

33 CJ. p 364 notes 37-39. 

Pull costs 

Taxpayers recovering more than 
five hundred dollars in action against 
collector of internal revenue for ex¬ 
cessive assessment on income taxes 
were entitled to full costs, notwith¬ 
standing taxpayers were only par¬ 
tially successful.—Perkins v. Thom¬ 
as, C C.A.Tex., 86 P.2d 954, affirmed 
Thomas v. Perkins, 57 S.Ct. '911, 301 
U.S. 655, 81 L.Ed. 1324. 

Action, not maintainable 

However, plaintiff in action for re¬ 
fund of income tax was not entitled 
to costs, notwithstanding commis¬ 
sioner’s belated allowance of part of 
claim, where action was not main- 
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curred before judgment and before any certificate 
of probable cause was granted converting the claim 
into one against the United StatesJ^ Similarly the 
successful defendant is entitled to costsJ^ Where 
the action is directly against the United States, 


costs are recoverable by the successful taxpayer'^^ 
or by the successful defendant'^ only to the extent 
authorized by statute, and, in the absence of stat¬ 
ute, the taxpayer cannot recover costs against the 
United States.*^^ 


XXV. SEAUGHES AEB SEIZURES 


§ 932. In General 

The guaranty of the Fourth Amendment to the 
federal Constitution against unreasonable searches and 
seizures includes searches and seizures under, or in con¬ 
nection with, internal revenue laws. 

The guaranty of the Fourth Amendment to the 
federal Constitution against unreasonable searches 
and seizures applies to searches and seizures under, 
or in connection with, internal revenue laws,'^^ and 
controls the construction and operation of statutes 
regulating searches and seizures in connection with 
alleged violations of such laws,76 but a person 
whose rights have not been infringed may not com¬ 
plain of a search on the ground that it was unrea¬ 
sonable.'^'^ 

The provision of the Internal Revenue Code, 26 
U.S.C.A. § 3601, and similar statutes, authorizing 
revenue officers to enter, subject to specified limita¬ 
tions, any building or place where any articles or 
objects subject to tax are made, produced, or kept, 
for the purpose of examining said articles or ob¬ 
jects, is a general provision'^S and is applicable to 
the collection or enforcement of the specific tax 
imposed on oleomargarine,and a national bank 
has been held not exempt from this provision.^® 


Officers must have free and peaceable egress as well 
as ingress, and proprietors have no right to eject 
them.S^ The authority of officers to make examina¬ 
tions under such statute cannot, however, be dele¬ 
gated to their clerks.^2 The provision of the In¬ 
ternal Revenue Code, 26 U.S.C.A. § 2827, and sim¬ 
ilar statutes, authorizing a revenue officer to enter 
places used for, or in connection with, the business 
of distilling, for the purpose of examining appara¬ 
tus and materials does not apply to all places where 
liquor is being produced illegally.^® 

§ 933. Searches under Warrant 

Various statutes have authorized the issuance of 
search warrants in connection with violations of !n- 
ternaf revenue laws, and, subject to limitations of the 
Fourth Amendment to the federal Constitution, searches 
under valid warrants are permissible. 

In general a search involving a violation of an 
internal revenue law is valid where such search is 
made under a valid search warrant.^^ a provi¬ 
sion of the Internal Revenue Code, 26 U.S.C.A. § 
3602, and similar statutes, has authorized the issu¬ 
ance of search warrants in connection with viola¬ 
tions of the internal revenue laws,^® but the guar¬ 
anty of the Fourth Amendment to the federal Con¬ 


tainable because on ground not pre¬ 
sented in claim.—Tucker v. Alexan¬ 
der, C.C.A.Okl., 1'5 F.2d 356, reversed 
on other grounds 48 S.Ct. 45, 275 U. 
S. 228, 72 L.Bd. 253. 

70. U.S.—Treat v. Farmers’ Loan & 
Trust Co., C.CA.N.Y., 185 F. 760, 
108 C.C.A. 98. 

71. U.S.—Mellon v. Heiner, D.C.Pa., 
30 F.Supp. 948. 

72. U.S.—Asher v. U. S., D.C.Oal., 28 
F.Supp. 893. 

73. U.S.—Asher v. U. S., supra. 

Pees not charged or paid 

In proceedings against the Unit¬ 
ed States under the Tucker Act by 
a taxpayer to recover taxes alleged 
to have been overpaid wherein there 
was a judgment for defendant with 
costs, clerk's filing fee, attorney's 
docket fee, and a fee for taking an 
acknowledgment would be disallowed 
where such fees were not charged 
against, or paid by, United States.— 
Asher v. U. S., supra. 

74. U.S.—Corn Exchange Bank v. U. 
S., D.C.N.Y., 51 F.2d 508—Bank of 
New York & Trust Co. v, U. S., D. 
C.N.Y., 25 F.Supp, 314. 


75. U.S.—Amos v. U. S., S.C., 41 S. 
Ct. 266, 2'55 U.S. 313, 65 L.Ed. 6‘54 
—U. S. V. Costner, C.C.A.Tenn., 153 
F.2d 23—U. S. V. Swan, D C.Cal., 
15 F.2d 598—U. S. v. One Kemper 
Radio, D.C.Cal., 8 F.Supp. 304. 

33 C.J. p 353 note 8. 

76. U.S.—Wagner v. U. S., D.C.Mo., 
8 F.2d 581—^U. S. v. One Kemper 
Radio, D.C.Cal., '8 F.Supp. 304. 

77. U S.—Creech v. U. S., C.C A.Fla., 
97 F2d 390—Yeskel Supply Co. v. 

U. S., C.C.A.N.J., 61 F,2d 196— 

Graham v. U. S., C.C.A.Okl., 1*5 F. 
2d 740, certiorari denied O'Fallon 

V. U. S., 47 S.Ct. 587, 274 U.S. 743, 
71 LEd. 1321—U. S. v. Zafrin, D. 
C.N.Y., 22 F Supp. 601, affirmed C. 
C.A., 95 F.2d 1022. 

78. U.S—U. S. V. Vlahos, D.C.Or., 
19 F.Supp. 166. 

33 C.J, p 352 note 4. 

Effect of statute with respect to 
search without warrant see infra 
§ 934. 

Entry under statute not authorized 
U.S.—In re Phoenix Cereal Beverage, 
C.C,A.N.Y., 58 F.2d 953. 
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79. U.S—U. S. V. Barnes, Ky., 32 S. 
Ct. 117, 222 U.S. 513, 56 L.Ed. 291 
—Kercheval v. Allen, Mo., 220 F. 
262, 135 C.C.A. 1. 

80. U.S.—^U. S. V. Rhawn, D.C.Pa., 
27 P.Cas.No.16,150, 11 Phila., Pa., 
521, 22 Int.Rev.Rec. 235. 

33 C.J. p 3>53 note 5. 

81. U.S.—U. S. V. Mosely, D.C.N.Y., 
27 P.Cas.No.l5,S23, 15 Int.Rev.Rec. 
8 . 

82. U.S.-^U. S. V. Rhawn, D.C.Pa., 
27 P.Cas.No.16,150, 22 Int.Rev.Rec. 
235, 11 Phila., Pa., 521. 

83. US—U. S. V. Swan, D.C.Cal., 15 
F.2d 598. 

84. U.S.—Walker v. U. S., C.C.A. 
Ark., '79 F.2d 269. 

85. U.S.—Kercheval v. Allen, Mo., 
220 F. 262, 135 C.C.A. 1. 

Limitation by National Prohibition 
Act 

(1) In a case decided prior to the 
adoption of the Twenty-First 
Amendment to the federal Constitu¬ 
tion, it was held that the provision 
of National Prohibition Act § 25 
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stitution against unreasonable searclies and seizures 
is paramount and controls the construction and op- 
'cration of such statute.^6 With respect to cases 
governed by laws operative prior to March 21, 1946, 
when the Federal Rules of Criminal Procedure be¬ 
came effective, it was held or recognized that pro¬ 
visions of the Espionage Act, 18 U.S.C.A. § 611 et 
seq, which regulated the issuance of search war¬ 
rants generally applied to felonies under the inter¬ 
nal revenue laws,^*^ and provided a remedy’ which 
was cumulative with respect to, and did not dimin¬ 
ish the force of, the provision of the Internal Rev¬ 
enue Code and of earlier statutes.^^ 

Application or affidavit. An affidavit on which a 
warrant is issued must conform to the require¬ 
ments of the statutes and the Fourth Amendment^^ 
The provision of the Internal Revenue Code, 26 
U.S.C.A, § 3602, and similar statutes, for the issu¬ 
ance of a search warrant requires that the affi¬ 
davit on which the warrant is issued shall be sworn 
to by an internal revenue officer,^0 but this require¬ 


ment does not apply where a warrant is sought un¬ 
der the Espionage Act, in connection with a viola¬ 
tion of an internal revenue law.®^ 

Probable cause. In view of the provisions of the 
Fourth Amendment, a showing of probable cause 
is necessar}" to justify the issuance of a warrant, 
even though the statute under which the application 
for a warrant is made does not in terms require 
such a showing.93 In order to warrant a finding 
of the existence of probable cause, facts must be 
presented to the officer to whom the application is 
made,9^ and not mere suspicions, beliefs, or surmis¬ 
es,^ ^ and it has been stated broadly that, to justify 
such a finding, the evidence must be such as would 
be admissible on a trial.^^ Such facts as would 
lead a reasonably discreet and prudent man to be¬ 
lieve that there was a commission of the offense 
charged constitute probable cause. 

Warrant. The office of a search warrant is to 
authorize and make lawful that which cannot be 
done legally without its issuance,^^ and it author- 


that search warrants were not to be 
issued with respect to private dwell¬ 
ings without evidence that the 
dwelling was used for the sale of in¬ 
toxicating liquors was applicable.— 
IT. S. V. Richards, D.C.Mass., 22 F. 
2d 998. 

(2) It was held, however, that 
such provision of the National Pro¬ 
hibition Act was subordinate to pro¬ 
vision punishing mere possession of 
liquor; accordingly, such provision 
did not survive Twenty-First 
Amendment, and therefore did not 
govern issuance of warrant to search 
residence of defendant charged with 
transporting and possessing tax-un- 
paid distilled spirits.—U. S. v. Zager, 
D.C.Md., 14 F.Supp. 23, affirmed, C.C. 
A., Zager v. U. S., 84 F.2d 1023, cer¬ 
tiorari denied 57 S.Ct. 19, 299 U.S. 
'558, 81 L.Ed. 411. 

88- U.S.—Rice v. U. S., C.C.A.Mass., 

24 F.2d 479, rehearing denied C.C. 
A., 27 F.2d 129—Wagner v. U. S., 
C.C.A.MO., 8 F.2d 581—U. S. v. 
Zager, D.C.Md., 14 F.Supp. 23, af¬ 
firmed Zager v. U. S., C.C.A., *84 F. 
2d 1023, certiorari denied 57 S.Ct. 
19, 299 U.S. '558, ‘81 L.Ed. 411— 
Woods V. U. S., C.C.A.SC., 279 F. 
706—U. S. V. Pitotto, D.C.Or, 267, 
F. 603—Ripper v. U. S., Mo., 178 
P. 24, 101 C.C.A. 152, rehearing 
denied 179 F. 497, 103 C.C.A. 478. 
D.C.—Schencks v. U. S., 2 P.2d 185, 
55 App.D.C. 84. 

87. U S.—Hysler v. U. S., C.C.A.Pla., 
86 F 2d 918—Conyer v. U. S., C.C. 
A.Mich., 80 P.2d 292. 

Internal Revenue Code, 26 TT.S.C.A. 

§ 3116, which authorized the issu¬ 
ance of a search warrant, as provid¬ 
ed In the Espionage Act, with re¬ 


spect to liquor or pro-perty, held or 
possessed for use in violating the 
provisions of the industrial-alcohol 
part of the Internal Revenue Code, 
or the internal revenue laws, or reg¬ 
ulations prescribed under such part 
or laws, was not limited, in its effect 
only to internal revenue laws gov¬ 
erning industrial alcohol, notwith¬ 
standing the section appears in the 
subchapter relating to industrial al¬ 
cohol.—U. S. V. 3935 Cases of Dis¬ 
tilled Spirits, D.C.Minn., 55 F.Supp. 
84. 

88. U.S.—Hysler v. TJ. S., C.C.A. 
Fla., 86 F.2d 918—Conyer v. U. S„ 

C. C.A.Mich., 80 P.2d 292—U. S. v. 
Zager, D.C.Md., 14 F.Supp. 23, af¬ 
firmed, C.C.A., Zager v. U. S., 84 
F.2d 1023, certiorari denied 57 S. 
Ct. 19, 299 U.S. -558, *81 L.Ed. 411. 

89. U.S—Woods V. U. S., C.C.A.S.C., 
279 F. 706. 

CDUstructioa of language 
U.S.—U. S. V. Jakems, D.C.Md., 12 P. 
Supp. 227. 

90. U.S.—Conyer v. U. S., C.C.A. 
Mich., 80 F.2d 292. 

Prohibition a^gent not an officer 
U.S.—Kemp v. U. S., C.aA.Mass., '3‘3 
F.2d 4—U. S. V. Parzah, D.C.Pa., 
18 P.2d 1002. 

91. U.S.—Conyer v. U. S., C.C.A. 
Mich., 80 F.2d 292. 

92. U.S.—^U. S. T. Rykowski, D.C. 
Ohio, 267 P. 866—U. S. v. Pitotto, 

D. C.Or., 267 F. 603. 

Showing held insufficient 

U.S.—Wagner v. U. S., C.C.A.Mo., ‘8 
F.2d 581. 

93. U.S.—^Wagner v. U. S., supra. 

1194 


Poliovrlng terms of statute is not 
sufficient if the affidavit fails to 
show probable cause. 

U.S.—U. S. V. Pitotto, D.C Or., 267 F. 
603—Ripper v. U. S., Mo, 178 P. 
24, 101 C.C.A. 152, rehearing de¬ 
nied 179 F. 497, 103 C.C.A. 478. 
D.C.—Schencks v. U. S., 2 P.2d 185, 

I ‘55 App.D.C. 84. 

‘ 94 . U.S—Wagner v. U. S., C.C.A. 

j Mo.. 8 P.2d 581—U. S. v. Pitotto, 

D.C.Or., 267 F. 603—Ripper v. U. 
S., Mo., 178 F. 24, 101 C.C.A. 152. 
rehearing denied 179 P. 497, 103 C. 

C. A. 478. 

95. U.S.—Wagner v. U. S., C.C.A. 

Mo., 8 F.2d 581. 

D.C.—Schencks v. U. S., 2 P.2d 185, 
55 App.D.C. 84. 

se. U.S.—^Wagner v. U. S., C.C.A. 

Mo., 8 P.2d 581. 

97. U.S.—U. S. v. Zager, D.C.Md., 14 
F.Supp. 23 , affirmed, C.C.A., Zager 
V. U. S., 84 F.2d 1023, certiorari 
denied 57 S.Ct. 19, 299 U.S. 558, 81 
L.Ed. 411—U. S. V. Jaekems, D.C- 
Mich., 12 F.Supp. 227. 

DC.—Herson v. U. S., 80 P.2d 629,. 
6*5 App.D.C. 86. 

Affidavit held sufficient to show 
probable cause 

U.S.—U. S. v. Klaia, C.C.A.N.Y., 127 
P.2d 529—Ray v. U. S., C.C.A. 
Tenn., 10 F.2d 359—U. S. v. Zager, 

D. C.Mo., 14 F.Supp. 23, affirmed, 
C.C.A., Zager v. U. S., 81 F.2d 1023, 
certiorari denied 57 S.Ct. 19, 299 
U.S. 5'58, 81 L.Ed. 411—U. S. v. 
Jakems, D.C.Mich., 12 F.Supp. 227. 

D.C.—^Herson v. U. S., 80 P.2d 529, 
65 App.D.C. 86 —Beal v. U. S., '79 
P.2d 13'5, 65 Aipp.D.C. 10. 

98. U.S,—Creech v. U. S., C.C.A. 
Fla., 97 P.2d 390. 
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izes no more than is expressed in, or implied from, 
the language used.^^ It is permissive but not re¬ 
strictive,^ and does not forbid or prohibit that 
which would have been lawful if it had not been 
issued.^ Consent to a search given by one who is 
not the owner of the premises, and has not been 
authorized by the owner to give such consent does 
not validate a search under an invalid warrant.^ 
Conversely, a person whose rights were not in¬ 
fringed cannot object on the ground that the war¬ 
rant was invalid.^ A motion to quash a search 
warrant in general may be heard before the trial 
of the criminal case involved,^ but the determina¬ 
tion of the motion may properly be postponed until 
the trial where the evidence introduced by the gov¬ 
ernment at the trial may fully develop the facts and 
circumstances leading up to the issuance of the 
warrant.^ 

A warrant must conform to the requirements of 
the statutes and the Fourth AmendmentJ It has 
been held, however, that a search warrant is not 
to be construed more critically than an indictment,^ 
and that mention in the warrant of a statute which 
does not fit the case does not render the warrant 
fatally defective if it is otherwise sufficient.^ In 
general the description of the place of search con¬ 
tained in the warrant must not allow latitude as to 
choice of the place,but reasonable certainty with 


respect to the identification of the place is suffi- 
cient.^i 

A warrant issued under the provision of the In¬ 
ternal Revenue Code, 26 U.S.C.A. § 3602, and sim¬ 
ilar statutes, in connection with an alleged viola¬ 
tion of an internal revenue law may be directed or 
issued only to an internal revenue officer, on 
whose affidavit the warrant is issued.^^ Under the 
Espionage Act, hovrever, a warrant is properly di¬ 
rected to a civil officer of the United States who 
has authority to execute the warrant,!^ and the fact 
that the warrant authorizes a search by an officer 
other than the person on whose afiidavit the war¬ 
rant was issued does not invalidate the warrant.^^ 

Execution of zvarrant. The provision of the In¬ 
ternal Revenue Code, 26 U.S.C.A. § 3602, and sim¬ 
ilar statutes, authorizing the issuance of search war¬ 
rants, does not require that searches under such 
warrants shall be made only by the officer who ver¬ 
ified the application for the warrant,and the fact 
that entry under such a warrant is made at night 
does not render the search illegal if the place 
searched is open at the time of entry.^7 Failure to 
read all of the warrant to the occupant of the place 
searched^^ or the inadvertent omission of the date 
from the copy of the warrant left at the place 
searched^^ has been held not to invalidate the 
search. A copy of the return subsequently made 


09. U.S.—Creech v. U. S., supra. 

1. XJ.S.—Creech v. U. S., supra. 

2. Seairch of vacant lot 

It has been held that the fsuct that 
vacant lot adjoining defendant’s 
premises, which were described in 
search warrant, was not also de¬ 
scribed therein did not preclude offi¬ 
cers acting under warrant from 
searching vacant lot at same time.— 
Creech v. U. S., supra. 

a U.S.—-U. S. V. Rykowski, D.C. 
Ohio, 267 R 866. 

4. U.S.—Graham v. tT. S., C.C.A.Okl., 

15 R2d 740, certiorari denied 
O’Pallon V. U. S., 47 S.Ct. 587, 274 

U. S. 743, 71 L.Ed. 1321. 

5- U.S.—U. S. V. Zager, D.C.Md., 14 

F.Supp. 23, affirmed, CCA., Zager 

V. U. S., 84 P.2d 1023, certiorari de¬ 
nied 67 S.Ct. 19, 299 U.S. 558, '81 
L.Ed. 411. 

a U.S.—U. S. V. Zager, D.C.Md., 14 
P.Supp. 23, affirmed, C.C.A., Zager 
V. U. S., 84 P.2d 1023, certiorari 
denied 57 S.Ct. 19, 299 U.S. 5'58, 81 
L.Ed. 411. 

7. U.S.—Rice v. U. S., aC.A.Mass., 

24 F.2d 479, rehearing denied 27 
P.2d 129—^Woods v. U. S., C.O.A.S. 
a, 279 P. 706. 

a U.S.—Hysler v, U. S., C.C.A.Fla., 
86 P.2d 918. 


Description of offense held sufficient 
U.S.—U. S. V. Klaia, C.C.A.N.Y., 127 
F.2d 529. 

9. U.S.—Hysler v. U. S., C C.A.Fla., 
86 P.2d 918—Ray v. U. S., C.C.A. 
Tenn., 10 F.2d 359. 

10. U.S.—U. S. V. Falcone, C.C.A.H. 
Y., 109 P.2d 579, affirmed 61 S.Ct. 
204, 311 U.S. 20-5, 85 L.Ed. 128. 

Description held insufficient 
U.S.—U. S. V. Rykowski, D.C.Ohio, 
267 F. 866. 

11. U.S.—U. S. V. Klaia, C.aA.N.Y., 
127 P-2d 529. 

Omission of name of municipality 
In view of the circumstances, it 
was held that the omission of the 
name of the city from the descrip¬ 
tion of the dwelling house which 
was to be searched was not a fatal 
defect where the street and number 
were given.—^U. S, v. Falcone, C.C.A. 
N.Y., 109 F.2d 579, affirmed 61 S.Ct. 
204, 311 U.S. 205, 8-5 L.Ed, 128. 
Description held sufficient 
XJ.S.—U. S. V. Klaia, C.C.A.N.Y., 127 
P.2d 629. 


12. U.S.—Kempf v. 

Mass., 33 F.2d 4. 

U. 

S., 

C.C.A. 

13. U. S.—Conyer v. 

U, 

s., 

C.C.A. 


Mich., 80 F.2d 292. 

14. U.S.—Hysler v. U. S., C.C.A.Fla., 

86 P.2d 91'8. 


Investig'ator of alcohol taxing 
unit was a civil officer of the United 
States to whom a warrant under the 
Espionage Act was properly direct¬ 
ed.—Hysler v. U. S., supra. 

15. U.S.—Conyer v. U. S., C.C.A. 
Mich., 80 F.2d 292. 

16. U.S.—Kercheval v. Allen, Mo., 
220 P. 262, 135 C.C.A. 1. 

Prohibition agents 

(1) It was held that prohibition 
agents had power to execute a 
search warrant issued under a 
charge of the violation of the inter¬ 
nal revenue laws, in view of the 
existing statutes with respect to a 
bureau of prohibition in the treasury 
department, 5 U.S.C.A. §§ 2Sl-281c.— 
U. S. V. Hertel Athletic & Social 
Club, D.C.N.Y., 25 P.2d 872. 

(2) But in a case which apparent¬ 
ly arose prior to the Act of March 
3, 1927, 5 U.S.C.A. § 281, the proprie¬ 
ty of execution by a prohibition 
agent was denied.—^U. S- v. Parzah, 
D.C.Pa., 18 F2d 1002. 

17. U.S.—Kercheval v. Allen, Mo., 
220 F. 262. 135 C.C.A. 1. 

18. U.S.—Walker v. U. S., C.C.A. 
Ark., 79 F.2d 269. 

1^. U.S.—U. S. V. Klaia, C.C.A.H.Y., 
127 P.2d 529. 
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aay constitute a sufficient receipt for property tak- 
n, notwithstanding such copy is not Hteralh^ in the 
orm of a receipt^O and notwithstanding there is 

slight variation with respect to the quantity of 
he property seized.^^ 

} 934. Searches without Warrant 

A search without a warrant in a case involving an 
IJeged violation of an internal revenue statute may be 
inreasonable and illegal on the ground that it con- 
ravenes the Fourth Amendment to the federal Consti- 
ution which prohibits unreasonable searches. 

In view of the guaranty of the Fourth Amend- 
neiit to the federal Constitution against unreason- 
ible searches, in the absence of circumstances jus- 
ifying a search without a warrant, such a search 
vith respect to an alleged violation of an internal 
■evenue law is illegal.^- A search without a war- 
ant is not necessarily unreasonable and illegal,23 
LS, for example, where the search is incident to 
i legal arrest,where the search is made with the 
roluntary consent of the owner of the premises in¬ 
volved,or, under some circumstances, wffiere the 
)fficer who makes the search has probable or rea- 
.onable cause to believe that an internal revenue 


47 C.J.S. 

law is being violated and there is no reasonable op¬ 
portunity to obtain a warrant.^^ 

To justify a search without a warrant, as an in¬ 
cident to a legal arrest, there must have been prob¬ 
able cause for the arrest,-" and in general the 
search is not an incident to the arrest if the search 
precedes the arrest-^ The fact that the owner 
does not object to entr^^ does not necessarily vali¬ 
date a search otherwise illegal;-^ the waiver of the 
constitutional guaranty by consent must be volun¬ 
tary and not one resulting from coercion or 
threats-^® The consent of a person who has no con¬ 
trol over the place searched does not in general val¬ 
idate a search without a warrant^^t and, converse¬ 
ly, only persons whose rights have been infringed 
may object to a search without a warrant on the 
ground that the search was unreasonable.^^ 

To justify a search without a warrant which is 
neither incident to a legal arrest nor made pursu¬ 
ant to a voluntary consent, there must be reason¬ 
able or probable cause for the searches and want 
of reasonable opportunity to obtain a search war- 
rant.^*^ Notwithstanding the existence of probable 


U S.—U. S. V. Za^er, D.C.Md., 14 
F.Supp. 23, afHrmed, C.C.A., Zager 
v. U. S., 84 R2d 1023, certiorari 
denied 57 S.Ct. 19. 299 XJ.S. 558, 81 
L.Ed. 411. 

El. U.S.—U. S. V. Zager, D.C.Md., 
14 F.Supp. 23, affirmed, C.C.A., 
Zager v. U. S., 84 F.2d 1023, cer¬ 
tiorari denied 57 S.Ct 19, 299 U.S. 
558, 81 L.Ed. 411. 

J2. U.S.—Agnello V. U. S., N.Y., 46 

S.Ct. 4, 269 U.S, 20, 70 L.Ed. 145, 
51 A.L.R. 409—Amos v. U. S., S.C., 
41 S.Ct 265, 255 U.S. 313, 65 L. 
Ed. 654—-Dennert v. U. S., C C.A. 
Ky., 14 7 F.2d 2S6—U. S. v. Frisch, 
C.CA.La., 140 F.2d 660—Ward v. 

U. S., C.C.A.Ga., 96 F.2d 189—Kauz 

V. U. S., C.C.A.Fla., 95 F.2d 473— 

Ray V. U. S., C.C.A.Ga., 84 F.2d 
654—U. S. V. Swan, D.C.Cal., 15 
F.2d 598—U. S. v. Hoffenberg, D. 
C.N.Y., 24 F.Supp. 989—U. S. v. 
Banks, D.C.N-.'Y., 24 F.Supp. 973— 
U. S. V. Raho, D.C.Pa, 10 F.Supp. 
660—Ganci v. U. S., C.C.A.NY., 
287 F. 60, certiorari denied U. S. v. 
Oanci, 43 S Ct 702, 262 U.S. 755, 
67 LEd. 1217. | 

3. U.S.—U. S. V. Two Soaking 
Units and Various Other Articles, 
C.C.AN.Y., 48 P.2d 107, certiorari 
denied Excelsior Brewing, Inc., v. 
U. S., 52 S.Ct 12, 284 U.S. 627, 76 
L.Ed. 534. 

fcu U.S.—Agnello v. U. S., N.Y., 46 
,S.Ct 4, 269 U.S. 20, 70 LEd. 145, 
51 A.L.R. 409—Levine v. U. S.. C. 
O.A.N.Y. 138 P.2d 627—U, S. v. 
Hotchkiss, D.C.Md., 60 F.Supp. 4 05 


—U. S. V. Vlahos, D.C.Or., 19 F. 
Supp. 166. 

Immediate vicinity 

Where a lawful arrest was made 
just outside a one-car garage stall 
from w^hich accused had just come 
leaving door open wide enough for 
man to step through, interior of 
garage was properly searched as 
within the “immediate vicinity.”— 
Devine v. U. S., C.C.A.N.Y., 138 P. 
2d 627. 

25. U.S.—U. S. V. Two Soaking 
Units and Various Other Articles, 

C. C.A.N'.Y., 48 F.2d 107, certiorari 
denied Excelsior Brewing, Inc., v. 

U. S., 52 S.Ct 12, 2S4 U.S. 627, 
76 L.Ed. 534. 

2S. U.S.—U. S. V. Preisen, C.C.A. 

Isr.Y., 96 P.2d 138—U. S. v. Novero, 

D. C.Mo., 58 F.Supp, 275. 

Search of motor vehicle 

U.S.—Scher v. U. S., Ohio, 59 S.Ct 
174, 305 U.S. 251, 83 L.Ed. 151— 
One 1941 Ford % Ton Pickup Au¬ 
tomobile Truck Motor No. 18- 
6725628 v. U. S., C.C.A.Tenn., 140 
F.2d 255—Alberty v. U. S., C.C.A. 
OkL, 134 F.2d 135—Turner v. i 
Camp, C.C.A.Ga., 123 P.2d 840— 
Stobble V. U. S., C.C.A.Ill., 91 F.2d 
69—Rodrigues v. U. S., C.G.A.La., 
80 F.2d 646—U. S. v. Austin, D.C. 
Pa., 23 F.Supp. 211—U. S. v. Zaf- 
rm, D.CN.Y., 22 F.Supp 601, af¬ 
firmed, C.C.A., 95 P.2d 1022—U. S. 

V. Hendrikse, D.C.N.Y., 10 F.Supp. 
342. 

27. U.S.—U. S. V. Kind, C.C.A.N.Y., 
87 F.2d 315. 


Probable cause shown. 

U.S.—Levine v. U. S., C.C.A.N.Y., 138 
F.2d 627—U. S. v. Hotchkiss, D.C. 
Md., 60 F.Supp. 405. 

2a U.S —Walker v. U. S., C.C.A. 
Fla., 125 P.2d 395—U. S. v. Sw^an, 
D.C.Cal., 15 F.2d 598—U. S. v. 
Novero, D.C.Mo., 58 F.Supp. 275— 
U. S. V. Raho, D.C.Pa., 10 F.Supp. 
660. 

29. U.S.—U. S. V. Novero, D.C.Mo., 
58 F.Supp. 275—U. S. v. Hoffen- 
berg, D.C.N.Y., 24 F.Supp. 989— 
Dukes V. U. S., C.C.A.S.C., 275 F. 
142. 

30. U.S.—Amos v. U. S., S.C., 41 S. 
Ct 266, 255 U.S. 313, 65 L.Ed. 654 
—Ward V. U. S., C.C.A.Ga., 96 P.2d 
189—Ray v. U. S., C.CA.Ga., 84 
P.2d 654—U. S. V. Novero, D.C Mo., 
58 F.Supp. 275—U. S. v. Hoffen- 
berg, D.C.N.Y., 24 F.Supp. 989— 

U. S. V. Banks, D.C.N.T., 24 F. 
Supp- 973. 

31. U.S.—Dennert v. U. S., C.C.A. 
Ky., 147 F 2d 286. 

32. U.S.—^Yeskel Supply Co. v. U. S., 
CC.A.N.J., 61 P.2d 196—U. S. v. 
Zafrin, D.C.N.T., 22 F.Supp. 601, 
affirmed, C.C.A., 95 F-2d 1022. 

33. U.S.—U. S. V. Novero, D.C.Mo., 
58 F.Supp. 275—U. S. v. Alspach, 
D.C.Pa., 12 F.Supp. 293. 

34. U.S.—Dennert v. U. S., C.C.A. 
Ky., 147 F.2d 286—Walker v. U. 
S., C.C.A.Fla., 3 25 F.2d 395—U. S. 

V. Kind, C.C.A.N.Y., 87 F.2d 315— 
Alvan V. U. S., C.C.A.Wash., 33 
F.2d 467. 
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cause for a search without a warrant, such a search 
may be rendered unreasonable and illegal by the 
fact that it is consummated by unreasonable 
means.^^ The mere fact that contraband material 
is found does not validate a search which otherwise 

is illegaL36 

Subjects of protection. The prohibition against 
unreasonable searches without a w^arrant applies 
to dwelling houses, vehicles,^^ and various other 
places. 29 The special protection afforded by the 
Fourth Amendment in this regard does not, how¬ 
ever, extend to open fields or vacant lots.^9 

Probable cause. The rule has been announced 
that the evidence on which an officer may base prob¬ 
able cause for a search without a warrant must be 


such as would be sufficient to obtain a search war¬ 
rant and such as would be competent on the trial 
of the alleged offense before a jur^a^i With re¬ 
spect to the search of a motor vehicle, however, it 
has been stated that it is sufficient if the apparent 
facts which come to the attention of the officer are 
sufficient, in the circumstances, to lead a reason¬ 
ably discreet and prudent man to believe that the 
law is being violated.^^ In various cases the cir¬ 
cumstances have been regarded as sufficient to con¬ 
stitute probable or reasonable cause for a search 
without a -warrant's or as insufficient in that re¬ 
gard.^ ^ 

Statutory authorization of entry. A statutory 
provision authorizing officers to enter certain plac- 


35. U.S.—U. S. V. Costner, C.C.A. 

Tenn., 153 F.2d 23. 

3S. XJ.S —U S. V. Frisch, C.C A.La., 
140 F.2d 660—U. S. v. hTovero, D. 
CMo, 58 F.Siipp. 275—U. S. v. 
Hoffenber^, D C.N.T., 24 F.Supp. 

989—U. S V. Banks, D.C.N.Y., 24 
F Supp. 973—U. S. V. One Kemper 
Radio, D.C.Cal., 8 F.Supp. 304. 

37. U.S.—Amos v. U. S., S.C, 41 S. 

Ct. 266, 255 U.S. 313, 65 L.Ed. 654 
—Ward V. U. S, C.CA.Ga., 96 F. 
2d 189—Alvan U. S., C.C.A. 

Wash., 33 F2d 467—U. S. v. Swan, 
D.aCaL, 15 F2d 598—Ganci v. XJ. 
S , C.C.A.N.Y., 287 F. 60, certiorari 
denied U. S. v. Ganci, 43 S.Ct. 702, 
262 U.S. 755, 67 L.Ed. 1217. 

Search, permissible only as incident 
to arrest 

(1) The rule has been announced 
that the search of a home or pri¬ 
vate dwelling house without a war¬ 
rant IS illegal, except in certain 
cases as incident to arrest.—Agnello 
V. U. S., N.Y, 46 S.Ct. 4, 269 U.S 20, 
70 LEd. 145, 51 A.L R. 409—Ray v. 
U. S.. C.C.A.Ga., 84 F.2d 654—U. 
S. V. Novero, D.C.Mo., 68 F.Supp. 
275. 

(2) The rule applies even though 
there is probable cause for the 
search.—^Agnello v. U. S-, supra. 

(3) It was held that the search 
of Lhe dwelling house of a person 
who had been arrested was not jus- 
tihahle as incident to the arrest, 
where such dwelling house was sev¬ 
eral blocks distant from the place of 
arrest, and where, at the time of 
the .search, the conspiracy to vio¬ 
late an internal revenue law had 
terminated and such person was in 
custody elsewhere.—^Agnello v. U. S., 
supra. 

Means of ingress and egress 

It has been held that a common 
hallway which was a means of in¬ 
gress or egress to several apart¬ 
ments in a building occupied by sev¬ 
eral different families was a part of 


the dwelling of one of the occupants 
which was not subject to search 
without a warrant.—^U. S. v. Lumia, 
D C.N.Y., 36 F Supp. 552. 

TTnocenpied. rooms 

Where revenue agents breaking in¬ 
to a house owned by the person who 
complains of the search without a 
warrant had no means of knowing 
there were no other possessions of 
such person on premises, fact that 
rooms where whisky was found were 
unoccupied did not justify search.— 
Dennert v. U. S., C.CA.Ky., 147 F.2d 
286. 

33. U.S.—U. S. V. Costner, C.C.A. 

Tenn, 153 F.2d 23—U. S. v. Als- 
pach. D.C.Pa., 12 F.Supp. 293. 

39. U.S.—U. S. V. Raho, B.C Pa., 
10 F Supp. 660. 

G-arage 

U.S.—U. S. V. Novero, D.C.Mo., 58 
F.Supp. 275. 

Place of busiaess 

U.S.—^U. S. V. One Kemper Radio, 
D.C.Cal., 8 F.Supp. 304. 

40. U.S.—Hester v. U. S., S.C., 44 
S.Ct. 445, 265 U.S. 57, 68 L.Ed. 
898—Creech v. U. S., C.C.A.Fla., 
97 F.2d 390. 

41. U.S.—U. S. V. Novero, D.C.Mo., 
58 F.Supp. 275. 

Mere odor 

The odor of whisky is not of it¬ 
self probable cause to suspect the 
commission of crime of possession 
of tax-unpaid liquor.—U. S. v. Hotch¬ 
kiss, D.C.Md., 60 F.Supp. 405. 

42. U.S.—U. S. V. Sebo, C.C.A.Ill., 
101 F.2d 889. 

Basis of detenninatioa; nature of 
evidence 

(1) What constitutes probable 
cause is determinable from the 
standpoint of the officer with his 
skill and knowledge, rather than 
from the standpoint of the ordinary 
individual under similar circumstanc¬ 
es.—U. S. V. Sebo, supra. 

(2) The question does not depend 
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on the credibility of something which 
was told to the officer, but on what 
he saw or heard, what took place in 
his presence.—Scher v U. S., Ohio, 
59 S.Ct. 174, 305 U.S. 251, 83 L.Ed. 
151—U. S. V. Sebo, supra. 

(3) The view apparently has been 
taken that the evidence which the 
officer has before him need not be 
legal evidence of the suspected il¬ 
legal act.—U. S. V. Sebo, supra. 
Question of fact 

U.S—U. S. V. Hendrikse, D.C.N.Y., 
10 F.Supp. 342. 

43. Search of motor vehicle 

US—Scher U. S., Ohio, 59 S.Ct. 

174, 305 U.S. 251, 83 LEd. 151— 
One 1941 Ford % Ton Pickup Au¬ 
tomobile Truck, Motor No. 18- 
6725628 v U. S., C C.A.Tenn, 140 
F.2d 255—Alberty v. U. S, C.C.A. 
Okl., 134 F.2d 135—Turner v. 
Camp, CC.AGa., 123 F.2d 840— 
U. S V. Sebo, CC.A.I11., 101 F.2d 
889—Rodriguez v. U. S., C.C.A.La , 
80 F.2d 646—U. S. v. Austin, D.C. 
Pa., 23 FSupp. 211—U. S. v. Zaf- 
rin, D.C NY., 22 F.Supp. 601, af¬ 
firmed, C.C.A., 95 F.2d 1022—U. S. 
v. Plendrikse, D.CN.Y., 10 F.Supp. 
342. 

Search of building 

U.S.—U. S. v. Dellaro, C.C.A.N.Y., 99 
F.2d 781—U. S. V. Preisen, C C.A. 
N.Y., 96 F.2d 138—Yeskel Supply 
Co. V. U. S., CC.A.N.Y., 61 P.2d 
196—U. S. V. Two Soaking Units 
and Various Other Articles, C C.A. 
N.Y., 48 P.2d 107, certiorari denied 
Excelsior Brewing, Inc., v. U. S., 
52 S.Ct. 12, 284 U.S. 627, 76 L.Ed. 
534. 

44. Search of motor vehicle 
U.S.—U. S. v. Alspach, D.C.Pa., 12 

F.Supp. 293. 

Search of building 
U.S—Kauz V. U. S., C.C.A.Fla., 95 
F.2d 473—Ganci v. U. S., C.C.A. 
N.Y., 287 F. 60, certiorari denied 
U. S. V. Ganci, 43 S.Ct. 702, 262 U. 
i S. 755, 67 L.Ed. 1217. 
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es for the purpose of inspection or examination 
does not authorize a search without a warrant 
which otherwise violates the constitutional guaran¬ 
ty against unreasonable searches.^^ 

§ 935. Seizure 

In general a seizure made in connection with a valid 
search involving the violation of an internal revenue law 
is valid. 

In general a seizure of property under, and in 
accordance with, a valid warrant authorizing a 
search and seizure is valid,and, where a search 
without a warrant is permissible under rules stated 
supra § 934, a seizure in connection with such 
search may be t^alid.^^ Taking possession of rec¬ 
ords or other property as an incident to the exercise 
of valid statutory authority to inspect is not neces¬ 
sarily an unreasonable and illegal seizure,par¬ 


ticularly where possession is taken with the consent 
of the owner.^® A seizure may be illegal, however, 
where it is made in connection with an unreason¬ 
able and illegal search or entry,^0 and the fact that 
the property which is seized is contraband does not 
of itself justify an illegal seizure.^^ 

According to some cases, seizure under a warrant 
issued under the provision of the Internal Revenue 
Code, 26 U.S.C.A. § 3602, and similar statutes, 
which in terms merely authorizes the issuance of 
a warrant for a search, is not permissible,^2 not¬ 
withstanding the warrant purports to authorize a 
seizure,^2 but, according to other cases, an affi¬ 
davit to obtain a warrant, or a warrant issued, un¬ 
der such statutory provision is fatally defective if 
such affidavit or warrant does not state what prop¬ 
erty or person is to be seized, in accordance with 


45. U.S.—U. S. V. Frisch, C.C.A. 

La., 140 P.2d 600—U. S. v. Lorenz. 

D C.Mont., 17 F.2d 829, reversed 

in part on other g-rounds, C.C.A., 

Cola V. U. S., 22 F.2d 742—U. S. v. 

Swan, DC.Cal., 15 F.2d 59S. 
Internal Bevenne Code, 26 tr.S.C.A. 

§ 2827 

(1) With respect to the Internal 
Revenue Code, 26 U.S C.A. § 2827, 
authorizing revenue ofS3ers to enter 
places used for, or in connection 
with, the business of distilling, for 
purposes of examination of appara¬ 
tus and material, the view was ex¬ 
pressed that such provision does not 
apply to a distillery which is not 
registered under the internal reve¬ 
nue laws, and, therefore, that such 
provision does not authorize the 
search without a warrant of an un¬ 
registered place.—U. S. V. Swan, su¬ 
pra. 

(2) In a subsequent case in the 
circuit court of appeals however, it 
was stated, in a case in which the 
particular search without a warrant 
was held illegal, that “we are not 
to be understood as necessarily hold¬ 
ing that the application of the stat¬ 
ute is restricted to a registered 
still.”—Alvan v. U. S., C.C.A.Wash., 
33 F.2d 467, 469. 

Itotemal Revenue Code, 26 1T.S.C.A. 

§ 3601 

(1) With respect to the Internal 
Revenue Code, 26 U.S.C.A. § 3601, au¬ 
thorizing internal revenue officers or 
agents to enter, subject to specified 
limitations, any building or place 
where any articles or objects sub¬ 
ject to tax are made, produced, or 
kept, as far as may be necessary 
to examine such objects or articles, 
the view has been expressed that 
such provision applies to breweries, 
distilleries, and like places which 
have been registered under provi¬ 
sions of internal revenue laws, and, 
therefore, that such provision does 


not authorize entry without search 
warrant on unregistered premises.— 

U. S. V. One Kemper Radio, D.C.Cal., 
8 F.Supp. 304. 

(2) It has been held, however, that 
.such provision authorized internal 
revenue agents to search without 
warrant a building other than a 
dwelling house in which an unreg'is- 
tered distillery was being operated 
at the time of the visitation.—U. S. 

V. Vlahos, D.C.Or., 19 F.Supp. 166. 

(3) The provision authorizes en¬ 
try without process only under the 
conditions, or within the limitations, 

j imposed by such provision.—U. S. v. 
Fears, C C.Ga., 25 F.Cas.No.15,080, 3 
Woods 510. 

46. U.S.—Conyer v. U. S., C.C.A. 
Mich., 80 P.2d 292—^Walker v. U. 

S.. C.C.A.Ark., 79 F.2d 269. 

Right of particular officer 
U.S.—Felio V. U. S., C.C.A.Neb., 55 
F.2d 161. 

47. U.S.—Alberty v. U. S., C.C.A. 
Okl., 134 F.2d 135—U. S. v. Austin, 
D.C.Pa., 23 F.Supp. 211. 

Search and seizure incident to law¬ 
ful arrest 

U.S.—Levine v. U. S., C.C.A.N.T., 138 
F.2d 627—U. S. V. Sebo, C.C.A.I1L, 
101 F.2d 889. 

Existence of probable cause to be¬ 
lieve that law was being violated 
U.S.—U. S. V. Austin, D.C.Pa., 23 F. 
2d 211—U. S. V. Vlahos, D.C.Or., 
19 F.Supp. 166. 

Seizure authorized by consent 
U.S.—Stobble v. U. S., C.C.A.I11., 91 
F.2d 69. 

Barden of proof 

Person who attacked seizure on 
ground that such seizure was made 
during unlawful search had burden 
of showing that the tax on the prop¬ 
erty had been paid.—U. S. v. Hen- 
drikse, D.C.IST.Y., 10 F.Supp. 342. 
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[ Early statute construed 
I U.S.—U. S. V. One Barrel of Whisky, 
27 F.Cas.No.15,921, 4 Int.Rev.Rec. 
146. 

48. U.S.—U. S. V. Frisch. C.C.A.La., 
140 F.2d 660. 

ITarcotics 

U.S.—U. S. V. Rabicoff, D.C.Mo., 65 
F.Supp. 88— U. S. V. Sherry, D.C. 

111., 294 F. 684. 

Refund of processing taxes 

With respect to a claim for the 
refund of processing taxes, where 
revenue agents lawfully examining 
claimant’s books discovered altered 
sales slips and were later convinced 
that majority of them had been sur¬ 
reptitiously removed by taxpayer, 
agents were justified in retaining 
samples of altered sales slips with¬ 
out taxpayer's knowledge and such 
retention did not constitute unrea¬ 
sonable seizure.—Sellmayer Packing 
Co. V. C. 1. R.. C.C.A., 146 F.2d 707. 

49. U.S.—U. S. V. Sherry, D.C.IIL, 
294 F. 684. 

50. U.S.—Agnello v. U. S., IST.Y., 46 
S.Ct. 4, 269 U.S. 20, 70 L.Ed. 145, 
51 A.L.R. 409—^U. S. v. Costner, C. 
C.ATenn., 153 F.2d 23—U. S. v. 
Frisch, C.C.A.La., 140 F.2d 660— 
Ward V. U. S., C.C.A.Ga., 96 F.2d 
189—Ray v. U. S.. C.C.AGa., 84 F. 
2d 654—U. S. V. Kind, C.C.A.N.Y., 
87 F.2d 315—In re Phoenix Cereal 
Beverage Co., C.C.A.N.Y., 58 P.2d 
953—U. S. V. Hoffenberg, D.C.K.Y., 
24 F.Supp. 989—U. S. v. Raho, D. 
C.Pa., 10 F.Supp. 660—Dukes v. U. 

5., C.C.AS.C., 275 F. 142. 

51. U.S.—U. S. V. Banks, D.C.N.Y., 
24 F.Supp. 973. 

52. U.S.—Conyer v. U. S., C.C.A. 
Mich., 80 F.2d 292—Kempf v. U. 

5., C.C-A.Mass., 33 F.2d 4. 

53. U.S.—Kempf v. U. S., C.C.A. 
Mass., 33 F.2d 4. 
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the Fourth Amendment to the federal Constitu¬ 
tion.^*^ It was held that, under the Espionage Act, 
discussed generally supra § 933, it was permissible 
to issue a warrant authorizing a seizure in connec¬ 
tion with the violation of an internal revenue law.^^ 

Seizure of property may be permissible on the 
ground that such properly is subject to forfeiture 
because of violations of internal revenue laws, 
including goods or commodities with respect to 
which a tax is imposed^^ or a vehicle in which such 
goods or commodities are transported.^^ In this 
connection, whether a seizure is authorized may de¬ 
pend on whether the officer who makes the seizure 
has reasonable or probable cause to believe that a 
law is being violated.59 

Return of property seiaed. The owner of prop¬ 


erty which has been seized illegally, against whom 
a criminal prosecution for violation of an internal 
revenue law has been commenced, in general is 
entitled to have such property returned to him®® 
on due application for such return,but there is no 
property right in contraband property which will 
warrant the return of such property.®^ 

While the return of property illegally seized has 
been ordered by the federal district court on mo¬ 
tion of claimant against whom a criminal prosecu¬ 
tion for violation of an internal revenue law has 
been commenced,®^ if seized property is in the pos¬ 
session of a person who is not an officer of the 
court and such property is not under the control 
of the district court, such court does not have ju¬ 
risdiction summarily to order the return of the 
property,®^ and, in any event, the court should not 


54. U.S.—Woods V. U. S.. C.C.A.S.C., 
279 F. 706. 

Apparently confl'eting* views 

(1) In accordance with the rule 
stated in the text, the circuit court 
of appeals of the first circuit ex¬ 
pressed the view that a warrant was 
insufficient because it did not de¬ 
scribe, even in a general way, the 
property to be seiz d—Rice v. U. S.. 
C.C.A.Mass., 24 F.2d 479, rehearing 
denied 27 F.2d 129. 

(2) In a later case in the same 
circuit, however, it was stated that 
in Rice v. U. S., supra, the court as¬ 
sumed, without deciding that the 
statute authorized a seizure.—Kempf 
V. U. S., C.C.A.Mass.. 33 F.2d 4. 

55. U.S,—Conyer v. U. S., C.C.A. 
Mich., 80 F.2d 292. 

Inteimal Bevenue Code, 26 tJ.S.'C.A. 
§ 3116 

The provision of the Internal Rev¬ 
enue Code, 26 U.S.C.A. § 3116, au¬ 
thorizing the issuance of a search 
warrant, as provided in the Espion¬ 
age Act, for the seizure of liquor 
or property was not limited only to 
violations of internal revenue laws 
governing industrial alcohol, even 
though section appears in the sub¬ 
chapter relating to industrial alco¬ 
hol.—U. S. V. 3935 Cases of Dis¬ 
tilled Spirits, D.C.Minn., 55 F.Supp. 
84. 

56. XT.S.—Averill v. Smith, N.Y., 17 

Wall. 82, 21 L.Ed. 613—In re Bart- 
nick, D.C.N.T., 9 F.Supp. 355— 

Agnew V. Haynes, C.C.A.Va., 141 F. 
631—U. S. V. 396 Barrels Distilled 
Spirits, D.C.Mo., 28 F.Cas.No.l6,- 
503, 3 Int.Rev.Rec. 123. 

Construction and operation of statu¬ 
tory authorization 
(1) It haf been held that, under 
the Internal Revenue Code, 26 U.S. 
C.A. § 3720, and similar statutes, 
furnishings and equipment of rooms 
where tax-unpaid liquors were sold 


and articles on premises, related or 
incident to sale of liquor, were sub¬ 
ject to seizure.—U. S. v. Ryan, Mont., 
52 S.Ct. 65, 284 U.S. 167, 76 L.Ed. 
224—Stork Restaurant Corporation v. 
McCampbell, D.C.N.Y., 55 P.2d 687. 

(2) With respect to liquor, fur¬ 
nishings, or equipment seized under 
such statute in a place where tax- 
unpaid liquor was sold, it was held 
that, without court order, a prohibi¬ 
tion administrator, holding office un¬ 
der the former National Prohibition 
Act, was not authorized to destroy 
such property.—Stork Restaurant 
Corporation v. McCampbell, supra. 

(3) Officers entering building with 
owner’s consent could seize property 
kept for sale in fraud of internal 
revenue laws without search war¬ 
rant.—U. S. V. Two Soaking Units 
and Various Other Articles, C.C.A. 
N.Y., 48 F.2d 107, certiorari denied 
Excelsior Brewing, Inc. v. U. S., 52 
S.Ct. 12, 284 U.S. 627, 76 L.Ed. 534. 

(4) Seizure of real estate is not 
authorized by such statute.—U. S. 
V. Two Soaking Units and Various 
Other Articles, D.C.N.Y., 44 F.2d 650, 
reversed on other grounds, C.C.A., 
48 P.2d 107, certiorari denied Excel¬ 
sior Brewing, Inc. v. U. S., 52 S.Ct. 
12, 284 U.S. 627, 76 L.Ed. 634. 
Forfeiture in general see infra § 

937-966. 

57. U.S.—Averill v. Smith, N.Y., 17 

Wall. 82, 21 L.Ed. 613. 

53. U.S.—In re Bartnick, D.C.N.Y., 

9 F.Supp. 355. 

Truck within yard 

Truck escaping from distillery 
without unloading cans to be deliv¬ 
ered and abandoned on road on offi¬ 
cers’ approach was regarded as prop¬ 
erty “within yard,” authorizing sei¬ 
zure under the Internal Revenue 
Code, 26 U.S.C.A. § 3720.—Pacific Fi¬ 
nance Corporation v, U, S., C.C.A. 
Cal., 39 F.2d 427. 
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59. U.S.—Averill v. Smith, N.Y., 17 
Wall. 82, 21 L.Ed. 613—U. S. v. 
Two Soaking Units and Various 
Other Articles, C.C.A.N.Y., 48 F.2d 
107, certiorari denied Excelsior 
Brewing, Inc. v. U. S., 52 S Ct. 12, 
284 U.S. 627, 76 L.Ed. 534—U. S. 
v. One 1929 Pierce Arrow Sedan, 
D.C.Mass., 8 F.Supp. 273. 

60. U.S.—U. S. V. Frisch. C.C.A.La., 
140 P.2d 660—U. S. v. Novero, D.C. 
Mo., 58 F.Supp. 275. 

61. Time for application 

A petition for the return of prop¬ 
erty illegally seized in violation of 
accused's rights under the consti¬ 
tution should have been granted, 
notwithstanding the petition was not 
presented until after the jury had 
been impaneled for trial of the crim¬ 
inal case.—Amos v. U. S., S C., 41 
set. 266, 255 U.S. 313, 65 L.Ed. 654. 

62. U.S-—U. S. V. Novero, D.C.Mo., 
58 F.Supp. 275—U. S. v. Rykow- 
ski, D-C.Ohio, 267 F. 866. 

63. U.S.—U. S. V. Novero, D.C.Mo., 
58 F.Supp. 275. 

64. U.S.—In re Allen, D.C.Pa., 1 F. 
2d 1020—U. S. V. Farrington, D.C. 
Pa., 17 F.Supp. 702—U. S. v. Chi- 
celli, D.C.N.Y., 10 F.Supp. 900— 
U. S. V. Hee, D.C.N.J., 219 F. 1019. 
A plenary action is the proper 

remedy.—In re Allen, D C.Pa., 1 F.2d 
1020—U. S. V. Hee, D.C.N.J., 219 F. 
1019. 

Discretion 

In a case in which the denial of a 
motion for the return of seized prop¬ 
erty was upheld, it was held that, 
conceding that in exercising the pow¬ 
er conferred the court had a meas¬ 
ure of discretion as to procedure, 
it was necessary to acquire, by some 
recognized means, such as an order 
to show cause, personal jurisdiction 
of the person or officer who had cus¬ 
tody of the property in controversy. 
—Applybe v. U. S., C.C.A.Cal., 33 F. 
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issue an order for tlie return of property by an in¬ 
ternal revenue officer where such officer does not 
have possession of the property and, therefore, can¬ 
not comply with such an order.^^ 

Person entitled to complain^ A person whose 
rights have not been infringed cannot complain of 
an unreasonable and illegal seizure of propert\n^^ 

§ 936. Examination and Production of Books 
and Papers 

The examination by authorized government officials 
of records kept by taxpayers, pursuant to valid statutory 
authorization, in general does not constitute an illegal 
and unreasonable search. 


j An inspection by duly authorized officers of rec- 
I ords which are required by law is permissible where 
i such inspection is authorized by a valid statutory 
I provision,and does not constitute an unreason- 
I able search.A statutory provision purporting to 
I authorize, on motion of the attorney for the gov¬ 
ernment, an order for the production of books and 
papers in all suits or proceedings other than crim¬ 
inal proceedings arising under any of the revenue 
laws of the United States was pronounced uncon¬ 
stitutional by the supreme court, however, with re¬ 
spect to suits for penalties or forfeitures, on the 
ground that in that respect it contravened the 
Fourth Amendment to the federal Constitution.®^ 


XXVL FOBFEITURES 


A. IN GENERAL 


§ 937. General Rules 

Congress may provide for the forfeiture of property 
as a means of enforcing the revenue laws. 

Congress may provide for the forfeiture of prop¬ 
erty as a means of enforcing the internal revenue 
laws.*^® The general rules of statutory construc¬ 
tion ordinarily are applied to internal revenue stat¬ 


utes relating to forfeitures.*^^ It has been held that 
such statutes are to be strictly construed against the 
government,'^^ and that forfeitures are not favored 
and should be enforced only when within the let¬ 
ter and spirit of the statute but other cases have 
held that such statutes are remedial and are to be 
fairly and reasonably construed to carry out the* 
legislative intention.*^4 Jn any event, the court 


2d 897, certiorari denied 50 S.Ct. 39, 
280 U.S. 594, 74 L.Ed. 641. 

65. U.S.—W. C. Groves Liguor Cor¬ 
poration V. C. I. R., D.C.Fla., 280 

F. 243. 

66. U.S.—v- U. S.. C C.A. 
Okl., 15 F.2d 740, certiorari denied 
O’Fallon V. U. S., 47 S-Ct. 587, 274 
TJ.S. 743, 71 L.Bd. 1321—U. S. v. 
Zafrin, D.C.N.T., 22 F.Supp. 601, 
affirmed, C.C.A., 95 P.2d‘ 1022. 

67. U.S—U. S. V. Rabicoffi, B.C.Mo., 
55 F.Supp. 88—U. S. V. Sherry, D. 
C.I1L, 294 F. 684. 

Examination of records of taxpay¬ 
ers in connection with assess¬ 
ment of taxes, see supra § 672. 

68. U.S.—Selimayer Packing Co. v. 
C. I. R.. C.C.A., 146 F,2d 707. 

69. U.S—Boyd v. U. S., N.T., 6 S. 
Ct. 524, 116 U.S. 616, 29 L.Ed. 746. 

33 rj. n ^^9 note 57—56 C.J. p 
1174 note 55. 

Earlier cases upholding* and applying 
statute 

U.S.—U. S. V. Three Tons of Coal, B. 

G. Wis., 28 P.CasNo.16,515, 6 Biss. 
379, 21 IntRev.Rec. 251. 

S3 C.J. p 336 note 81, p 341 notes 18, 
19, p 379 notes 55, 56. 

70. U.S.—^Waterloo Bistilling Corpo¬ 
ration V. U. S., N.Y., 51 S.Ct. 282, 
282 U.S. 577, 75 L.Ed. 558—U. S. 
V. One Ford Coup$ Automobile, 
Ala., 47 S.Ct. 154, 272 U.S. 321. 71 
L.Ed. 279, 47 A.L.R. 1025—U. S, v. 


Premises at 1707-9 and 1715 St. 
Marks Ave. in Kings County, State 
of New York, B.C.N.Y., 55 F.2d 
271. 

71. U.S.—In re Henderson’s Tobac¬ 
co, Iowa, 11 Wall. 652, 20 L.Ed. 
235—U. S. V. One Buick Sedan 
Automobile, B.C.CaL, 1 P.2d 997— 
U. S. V. Three Hundred and Nine¬ 
ty-Six Barrels Bistilled Spirits, B. 
C.Mo., 26 F.Cas.No.16,502, 3 Int. 
Rev.Rec. 114. 

Ala.—Pilcher v. Faircloth, 33 So. 

545, 135 Ala. 311. 

“Ejusdem generis” 

In statute authorizing the forfei¬ 
ture of all tools, implements, instru¬ 
ments, and personal property what¬ 
soever, in place or building, or with¬ 
in any yard or inclosure where ar¬ 
ticles or raw materials are possess¬ 
ed for purpose of being sold to 
evade taxes, the phrase “all . . . 

personal property whatsoever” must 
be given a restricted meaning, since 
the principle of “ejusdem generis” 
or of “noscitur a sociis” applies.— 
U. S. V. One Ford Coupe, 1937 Model, 
Engine No. 18—3902031, Va. Li¬ 
cense No. 267—183 (1939), B.C.Va., 
33 F.Supp. 291. 

72. U.S.—U. S. V. 1364.76875 Wine 
Gallons, More or Less, of Spirit¬ 
uous Liquors, B.C.Mo., 60 F.Supp. 
389—U. S. V. One 1939 Model Ford 
Pickup Truck, Motor No. 4662201, 
B.C.S.C., 35 F.Supp. 905—U. S. v. | 
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Three Tons of Coal, B.C.Wis., 26 
F.Cas.No.16,515, 6 Biss. 379, 21 

Int.Rev. Rec. 251. 

The forfeiture acts were intended 
to protect the revenues and not to 
punish without fault, and it would 
require unclouded language to com¬ 
pel the conclusion that congress 
abandoned the equitable policy, ob¬ 
served for a long time, of relieving 
those acting in good faith and with¬ 
out negligence and adopted an op¬ 
pressive amendment not demanded 
by tax officials or pointed out in the 
reports of its committees.—U. S. v. 
One 1936 Model Ford V-8 Be Luxe 
Coach, Motor No. 18-3306511, Ga. & 
S.C., 59 S.Ct. 861, 307 U.S. 219, 83 
L.Ed. 1249—U. S. v. Automobile Fi¬ 
nancing, Ga. & S.C., 59 set. 861, 
307 U.S. 219, 83 L.Ed. 1249—U. S. v. 
One 1940 Mercury Coach Automo¬ 
bile Motor No. 992140134, B.C.Ky., 
43 F.Supp. 515. 

73. U.S—U. S. V. One 1936 Model 
Ford V-8 Be Luxe Coach, Motor 
No. 18-3306511, Ga. & S.C., 69 S. 
Ct. 861, 307 U.S. 219, 83 L.Ed. 1249 
—U. S. V. One Bodge Truck, 1936 
Model, Motor No. T-2354116, Se¬ 
rial No. 8151734. B.C.Pa., 28 F. 
Supp. 231. 

74. U.S.—Federal Motor Finance v. 

U. S., C.C.A.Iowa, 88,Ftd 90—^ 
C. I. T. Corporation v. U. S., C. 
C.A.Cal., 44 F.2d 950—U. S. v.. One 
Ice Box, B.C.Ill., 37 F.2d 120- 
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will not make a strained interpretation of the stat¬ 
ute in order to avoid a forfeitureJ^ The National 
Prohibition Act was held not to work an implied 
repeal of the internal revenue laws dealing with liq¬ 
uor, so that forfeiture, if otherwise available for an 
offense against such laws, continued to be available 
after the enactment of the prohibition lawsff® 

§ 938. Statutory Provisions 

General provisions for forfeiture are not applicable 
where the specific revenue act involved contains its own 
forfeiture provisions. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§§ 3321, 3720, and similar statutes, general provi¬ 
sion is made for the forfeiture of all property on 
which taxes are imposed which is in the control or 
custody of anyone for the purpose of being sold 
or removed in fraud of the internal revenue laws 
or with design to avoid payment of taxes, and for 
the forfeiture of all packages and conveyances in 


which such goods are concealed or removed. 
Where an internal revenue law imposing a tax on 
certain property contains a provision for forfeiture 
in certain cases, the general forfeiture statute does 
not apply.It has been held that Interna! Revenue 
Code, 26 U.S.C.A. § 3321, and similar statutes, pro¬ 
viding for the forfeiture of conveyances in which 
goods on which a tax has not been paid are con¬ 
cealed or removed does not apply where the reve¬ 
nue act imposing the tax contains its own provi¬ 
sions as to offenses and forfeitures.'^^ There has 
been much litigation as to whether a vehicle trans¬ 
porting liquor on which no tax had been paid was 
forfeitable under the revenue laws, or whether such 
proceedings had to be under the prohibition law, 
which preserved the rights of innocent lienors, it 
being finally determined that, where forfeiture un¬ 
der the prohibition law was available, the vehicle 
was not subject to forfeiture under the revenue 
laws.s*^ Where the liquor was concealed in the ve¬ 


il. S. V. One Chevrolet Coup§, D. 
C.Mo., 9 F,2d 85. 

75. U.S.—Yellow Mfg-. Acceptance 
Corporation v. U. S., C.C.A.Cal., 
84 R2d 164. 

76. U.S.—U. S. V. One Ford Coup€ 
Automobile, Ala.. 47 S.Ct. 154, 272 
US. 321, 71 L.Ed. 279, 47 A.L.R. 
1025—Yeskel Supply Co. v. U. S., 
C.C.A.N.J., 61 F.2d 196—Norbriga 
V. U. S.. C.C.A.RI., 55 F.2d 146— 
The Cherokee, D.C.Tex., 292 F. 
212 . 

33 C.J. p 344 notes 94, 95, p 369 
notes 53, 54, p 370 notes 74, 75. 

77. U.S.—U. S. V. One 1936 Model 
Ford V-8 De Luxe Coach, Motor 
No. 18-3306511, Ga. & S.C., 59 S. 
Ct. 861, 307 U.S. 219, S3 L.Ed. 1249. 

78. U.S —U. S. V. Two Hundred 
Barrels of Whisky, La., 95 U.S. 
571, 24 L.Ed. 491—U. S. v. One 
Bay Horse and One Buggy, D.C. 

Ill., 128 F. 207. 

33 C.J. p 331 note 90. 

Statute imposing forfeiture where 
no other punishment is provided is 
inapplicable where the statute im¬ 
posing the tax contains provisions 
fvir the punishment of those who 
fail to comply with it.—U. S. v. 133 
Casks of Distilled Spirits, D.C.Cal., 
27 F.Cas.No.15,940, 1 Sawy. 188, 11 
Int.Rev.Rec. 191—U. S. v. One Rec¬ 
tifying Establishment, D.C.Miss., 27 
F.Cas.No.15.952, 11 Int.Rev.Rec. 45 

—U. S. V. Rectifying Establishment, 
D.C.Miss.. 27 F.Cas.No.16,131, 11 

Int.Rev.Rec. 4 6—33 C.J. p 371 note 
S3, p 372 note 84. 

79. U.S.—U. S. V. One Studebaker 
Roadster, D.C.Pa., 31 F.2d 488— 
U. S. V. Mangano, C.C.A.Neb., 299 
F. 402, followed in 299 F. 496. 

47 C.J.S.—76 


Anti-Narcotic Act 

The general forfeiture statute can¬ 
not be invoked to enforce the Anti- 
Narcotic Act.—U. S. V. One Victoria 
Nash Coup$, D.C.Pa., 31 F.2d 490— 
U. S. V. One Studebaker Roadster, 
D.C.Pa., 31 F.2d 488—U. S. v. Man¬ 
gano, C.C.A.Neb., 299 F. 492, follow¬ 
ed in 299 F. 496. 

80. U.S.—Richbourg Motor Co. v. U. 

S., N.C., 50 set. 385, 281 U.S. 528, 
74 L.Ed. 1016, followed in, C.C.A. 
Cal., Commercial Credit Co. v, U. 

S., 41 F.2d 991—U. S. v. One Ford 
Touring Car, C.C.A.N.C., 43 F.2d 
829—U. S. V. One Chevrolet Auto¬ 
mobile, D.C.Ala., 21 F.2d 477, af¬ 
firmed, C.C.A., U. S- V. General 
Motors Acceptance Corporation, 25 
F.2d 238—U. S. v. One Reo Truck 
Automobile, C C.A.N.Y.. 9 F.2d 529 
—Commercial Credit Co. v. U. S., 
C.C.A.Ohio, 5 F.2d 1—U. S. v. One 
International Trailer Unit and 
Trail , D.C.N J , 36 F.Supp. 845— 
U. S. V. One Five-Ton* Mack Truck, 
Serial No. 573856, D C Del., 3 F. 
Supp. 291. 

D.C.—U. S. V. Milstone, 6 F.2d 481, 
55 App.D.C. 356. 

N.C.—Raney Cline Motor Co. v. 

Rash, 153 S.E. 455, 198 N.C. 799. 

33 C.J. p 370 notes 70-72. 

If the vehicle was engaged in 
transporting li(3LUOr, it was not sub¬ 
ject to forfeiture under the revenue 
laws.—U. S. V. One Packard Truck, 
C.C.A.N.Y., 55 F.2d 882—U. g. v. One 
La Salle Sedan Automobile, D.C. 
Wash., 43 F.2d 219—U. S. v. One 
La Salle Sedan, C.C.A.Or., 42 F.2d 
446—U. S. v. One Whippet Sedan 
Automobile, O.C.A.Ind., 41 P.2d 496 
—U. S. V. One Buick Coach Automo¬ 
bile, D.C.Ind., 34 F.2d 3IS- Cornmer- 
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cial Credit Co. v. U. S., C.C.A.Idaho, 
33 F.2d 228. 

Conviction or prosecution under pro¬ 
hibition law 

(1) Where the offender was con¬ 
victed under the prohibition law for 
transporting liquor, or prosecution 
was instituted, the vehicle was not 
subject to forfeiture under the rev¬ 
enue laws. 

U.S.—Port Gardner Inv. Co. v. U. S., 
47 set. 165, 272 U.S. 564, 71 L.Ed. 
412—U. S. V One Ford Coupe Au¬ 
tomobile, Ala, 47 S.Ct. 154, 272 
US. 321, 71 LEd. 279, 47 A.L.R. 
1025—U S. V. Whipn^t Coupe, Li¬ 
cense No. 6—Y—5687, Motor No. 
69,269, CC.A.N.Y., 61 F.2d 855— 
U. S V. One Graham Paige Sedan, 
License No. 4 Y 9412 N.Y.1929, 
Motor No. 567609, D.C.N.Y,, 38 F. 
2d 848—U. S. V. One Dodge Sedan, 
D.C.Utah, 21 F.2d 971—U. S. v. 
Commercial Credit Co., C.C.A.Md., 
20 F.2d 519—Commercial Credit 
Corporation v. U. S , C.C.A.N.Y., 
IS F.2d 927—Commercial Credit 
Co. V. U. S., C.C.A.Wash., 17 F.2d 
483. 

Mich.—Gedratis v. Carroll, 225 N.W. 
625, 247 Mich. 141. 

(2) Some authorities held that, 
unless a prosecution was instituted 
under the prohibition law for the 
illegal transportation of liquor, the 
vehicle was subject to forfeiture 
under the revenue laws.—U. S. v. 
One Ford Touring Car, C.C.A.N.C., 
43 F.2d 829—U. S. v. Various Items 
of Personal Property, etc., C.C A.N. 
Y., 40 P.2d 422, affirmed Waterloo 
Distilling Corporation v. U. S., 51 S. 
Ct. 282, 282 U.S. 577, 75 L.Ed. 558 
—U. S. V. Chevrolet Truck Motor 
No. 3802777. D.C.Mich., 30 F.2d 830, 
affirmed, C.C.A., General Motors Ac- 
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hide, but no element of transportation was involved, j 
the forfeiture profusions of the revenue acts were i 
applicable,^! but as to this there was also authori- i 
ty to the coiitrary.^2 Since a conviction of the of¬ 
fender was a condition precedent to forfeiture un¬ 
der the prohibition law, forfeiture under the reve¬ 
nue law was permitted where prosecution was not 
possible, as where the offender could not be appre¬ 
hended or identified,tjxit the contrary was also 
held.^^ 

§ 939. Knowledge and Intent 

Whether an intent to defraud or guilty knowledge 
must exist to render property forfeitable under the in¬ 
ternal revenue statutes depends on the language of the 
particular statute involved. 

Whether an intention to defraud or guilty knowl¬ 
edge must accompany the wrongful act to render 
property forfeitable under the internal revenue stat¬ 
utes depends largely on the language and purpose 


of the particular statute involved; under some stat¬ 
utes fraudulent intent is essentials^ while under 
other statutes it is immateriaLS^ Similarly a stat¬ 
ute providing for forfeiture may make knowledge 
of the wrongful act essential-S'^ 

§ 940. Effect of Conviction or Other Punish¬ 
ment 

A criminal conviction is not a bar to a forfeiture 
proceeding under the internal revenue statutes based on 
the same acts. 

A criminal prosecution and conviction do not 
constitute a bar to a forfeiture proceeding under 
the internal revenue statutes based on the same 
acts.SS This rule applies w'here there has been a 
conviction under the prohibition laws, despite a 
statutory provision that, if an act is a violation of 
other laws relating to liquor and also of the pro¬ 
hibition law, a conviction under one shall bar a 
prosecution under the other.s^ 


ceptance Corporation v. U. S., 40 F. 
2(i 599—XJ. S. V. Commercial Credit 
Co.. CC.A.Md., 20 F.2d 519—U. S. v. 
One Fageol Truck, C.aA.Cal., 17 F. 
2d S73. 

Government held to have election 
as to whether to proceed under rev¬ 
enue or prohibition laws.—General 
Motors Acceptance Corporation v. U. 

S.. C.C.A.Okl., 32 F.2d 121—33 O.J. 
p $70 note 73. 

SI. U.S.—Fisburn v. Jackson, D.C, 
Tex.. 55 F.2d 934—Two Certain 
Ford Coups Automobiles v. U. S.. 
ClC.A,Ga., 53 F.2d 187—Midland 
Acceptance Corporation v. U. S., 
CC.A.Ohio. 47 F.2d 219—U, S. v. 
One Buick Automobile, D.C.Tex., 
39 F.2d 107—U. S. v. One Stude- 
baker Coach Automobile, C.C.A. 
Cal.. 32 F.2d 866—U. S. v. One 
Five-Ton Federal Truck. C.C.A.Pa.. 
25 P.2d 788—U. S. v. General Mo¬ 
tors Acceptance Corporation, C.C. 
A.. 25 P.2d 238—U. S. v. One Ford, 
D.C.Neb., 21 F.2d 628—U. S. v. One 
Bay State Roadster, D.C.Conn., 2 
F.2d 616. 

Buie applied to vessel 
U S.—The Czecho-Slovakia, C.C.A. 
La., 58 P.2d 746. 

Truck found parked with liquor 
therein on which internal revenue 
tax had not been paid was subject 
to forfeiture under revenue act.—^U. 
S. V. One Ford Panel Truck, D.C. 
Tex., 1 F.Supp. 216. 

82. TJ.S.—Marmon Atlanta Co. of 
Georgia v. U. S., B.C.Ga., 8 P.2d 
267. 

La.—Fields v. Union Automobile Ins. 
Co. of Los Angeles, Cal., 135 So. 
276, 17 La.App. 78. 

.83. U.S.—U. S. V. One 1931 Ford! 

Sedan Automobile, D.C.Cal., 60 F. I 


2d 176—Commercial Credit Co. v. 
U. S., C.C.A.Tenn., 58 F.2d 586— 
General Motors Acceptance Cor¬ 
poration V. U. S., C.C.A.Mich., 40 
F.2d 599—U. S. v. One Interna¬ 
tional Trailer Unit and Trailer, D. 

C. N.J., 36 F.Supp. 845. 

D.C.—U. S. V. One Buick Sedan, 58 
F.2d 891, 61 App.D.C. 165. certio¬ 
rari denied One Buick Sedan v. 
U. S., 53 S.Ct. 13. 287 U.S. 611, 
77 L.Bd, 531. 

84. U.S.—U. S. V. Southern Agency 
Co., C.C.A. Wyo., 66 P.2d 33 6— 
U. S. V. One Ford Coup§, 1929 
Model, Engine No. A1401643, D.C. 
Wyo., 1 F.Supp. 843. 

85. U.S.—U. S. V. One Ford Coup$ 
Automobile, Ala., 47 S.Ct. 154, 272 

U. S. 321, 71 L.Ed. 279, 47 A.L.R. 
1025—U. S. V. One Kissel Touring 
Automobile, D.C.Anz., 289 P. 120, 
affirmed, C.C.A., 296 F. 688—U. S. 

V. One Still, C.C.N.T., 27 F.Cas. 
No.15,954, 5 Blatchf. 403, 5 Int. 
Rev.Rec. 189—U. S. v. Two Hun¬ 
dred and Fifty-Six Barrels of Beer, 

D. C.Ohio, 28 F.Cas.No.16,579, 2 

Bond 395. 

Intent to evade taxation 

Intent to violate National Prohibi¬ 
tion Act is not equivalent of intent 
to evade taxation.—U. S. v. One 
Dodge Coups, D.C.Mass., 34 P.2d 942. 

The illegal acts of agents or em¬ 
ployees are to be imputed to the 
principal.—U. S. v. Stowell, Mass., 
10 S.Ct. 244, 133 U.S. 1, 33 L.Ed. 555 
—33 C.J. p 367 note 87. 

86. U.S.—U. S. V. One Still. C.C. 
N.Y., 27 P.Cas.No.15,954, 5 Blatchf. 
403, 5 Int.Rev.Rec. 189. 

87. U.S.—Dobbins' Distillery v. U. 

S., Iowa, 96 U.S. 395, 24 L.Ed. 637 
—^U. S. V. Premises at 1707-9 and 
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1715 St. Marks Ave. in Kings 
County, State of New York, D C.N. 
Y., 55 F.2d 271—U. S. v. Distil¬ 
lery at Spring Valley, C.C.N.Y., 25 
FCas.No.14.963, 11 Blatchf. 255, 

18 Int.Rev.Rec. 59—U. S. v. Quan¬ 
tity of Rags, C.CN.Y, 27 F.Cas. 
No.16,103, 77 Int.Rev.Rec. 123. 
Knowledge, but not fraud'.'!lent in¬ 
tent, was held to be required—U. S. 
V. McKim, D.C.Pa., 26 PCas.No.15,- 
693. 10 Int.Rev.Rec. 74—33 C.J. p 
372 notes 87, 88. 

88. U.S-—U. S. V. Ryan, Mont., 52 

S.Ct. 65, 284 U.S. 167, 76 L.Ed. 
224, followed in U. S. v. Anderson, 
52 S.Ct. 125, 284 US. 584, 76 

L.Ed. 505—^Waterloo Distilling 
Corporation v. U. S., N.Y., 51 S.Ct. 
282, 282 U.S. 577, 75 L.Ed. 558— 
U. S. V. Manufacturing Apparatus, 
Oleomargarine, and Raw Materials 
of Western Oleomargarine Co., 
D.C.Colo., 240 P. 235. 

33 C J, p 380 note 84. 

Former jeopardy as defense In in 
rem proceedings generally see 
Criminal Law § 240. 

Barly cases 

There are also, however, some 
early cases to the contrary.—U. S. 
V. Three Copper Stills, etc., D.C.Ky., 
47 P. 4 95—U. S. V. One Distillery, 
D.C.Cal., 43 P. 846, affirmed 19 S.Ct 
624, 174 U.S. 149, 43 L.Ed. 929— 
U. S. V. McKee, C.C.Mo., 26 F.Cas. 
No.15,688, 4 Dill. 128. 

89. U.S.—U. S. V. Various Items of 
Personal Property, etc., C.C.A.N. 
Y., 40 F.2d 422, affirmed Waterloo 
Distilling Corporation v. U. S., 51 
S.Ct 282, 282 U.S. 577, 75 L.Ed. 
558—^U. S. v. One Ice Box, D.C. 

Ill., 37 F,2d 120—U. S. v. One 
Buick Automobile, D.C.Ga., 33 P. 
2d 353—U. S. V. One Oldsmobile 
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§ 941. Rights of Third Persons 

Generally the rights of innocent persons in property 
subject to forfeiture under the interna! revenue statutes 
are not saved. 

Since the property is treated as the offender in 
a forfeiture proceeding under the revenue laws, the 
rights of innocent persons in the property subject 
to forfeiture are generally not saved,at least 
where the person in whose custody the property is 
at the time of the forfeitable offense has lawful 


possession,^! and the forfeiture is not limited to the 
interest of the wrongdoer in the property.^^ Gen- 
erally property is forfeitable under the revenue laws 
regardless of the innocence or good faith of the 

owner,93 mortgagee,94 lienor,95 lessor,95 or condi¬ 
tional vendor.97 

Although there is some authority to the con- 
trary,98 it has been held that forfeiture will not be 
decreed where the offender obtained possession of 
the property by trespass or theft,99 but it has also 


Coup6, B. a Idaho, 22 F.2d 441— 
U. S. V. One Chevrolet Truck, D.C. 
Wash., 4 F.2d 612—U. S. v. 3S5 
Barrels, etc., of Wine, D.C.N.Y., 
300 F. 565. 

90. U.S,—Busic V. U. S., O.C.A., 149 
F.2d 794—U. S. v. One Durant 
Touring Car, D.C Tex.. 2 F.2d 478 
—U. S. V. One 1937 Ford Truck 
Motor No. BBI-3424265. Ohio 1938 
License 6-BR-S6, D.C.Ohio, 29 F. 
Supp. 278—U. S. V. One Ford 
Coach, D.C.Pa., 24 P.Supp. 159— 
U. S. V. One Ford V-8 Sedan. 1934 
Model, DC.Ky., 11 F.Supp. 515— 
U. S. V. One Plymouth Coup$, D.C. 
Me., 10 F.Supp. 164—W. C. Groves 
Liquor Corporation v. Collector of 
Internal Revenue, D.C.Fla., 280 F. 
243—U. S. V. One Black Horse, 
DC.Me., 129 F. 167—U. S. v. One 
Copper Still, D.C.Wis., 27 F.Cas, 
No.15.928, 8 Biss. 270, 24 Int.Rev. 
Rec. 317. 

33 C.J. p 284 note 35, p 372 note 97. 
Defenses to forfeiture proceedings 
see infra § 952. 

91. U.S.—U. S. V. One Larrabee 5- 
Ton Rack Truck, D C.N.Y., 13 F. 
Supp. 5 60—U. S. V. One Chevrolet 
1935 Sedan, Engine No. 4980926, 
Serial No. 12EA035274, D.C.N.Y., 
12 F.Supp. 793—U. S. v. One Ford 
Truck, Motor No. AA4510611, Etc., 
D.C.Wyo., 3 F.Supp. 283. 

Transfer without authority 

Truck used to transport whisky to 
evade tax was subject to forfeiture, 
notwithstanding truck was loaned 
to driver by owner’s son, to whom 
owner, who employed son, intrusted 
truck, in violation of owner’s in¬ 
struction not to loan his vehicles to 
any third person.—U. S. v. One 
Dodge Truck, D.C.Wyo., 9 P.Supp. 
157. 

If owner voluntarily parts with 
possession of vehicle, or if chattel 
mortgage holder allows mortgagor 
to remain in possession, automobile 
is forfeitable if used for transport¬ 
ing or concealing smuggled or du¬ 
tiable goods by person in whose cus¬ 
tody it is by owner’s permission.— 
U. S. V. One Plymouth CoupS, D.C. 
Me., 10 F.Supp. 164. 

92. U.S.—In re All the Distilled 
Spirits, etc.. Found at the Dis¬ 
tillery of England & Evans, D.C.N. 


Y., 7 F.Cas.No 3,923, 2 Ben. 486, 
Am.Law T.Rep.U S.Cts. 103, 8 Int. 
Rev.Rec. 81—U. S. v. Distillery at 
Spring Valley, C.C.N.Y., 25 F.Cas. 
No.14,963, 11 Blatchf. 255, 18 Int. 
Rev.Rec. 59. 

93. U.S.—Busic V. U. S., C.C.A.N.C.. 

149 P.2d 794—U. S. v. One Ford 
Automobile, D.C.Tenn., 1 F.2d 654 
—U. S. V. One 1936 Model Lafay¬ 
ette Coups Automobile Motor No. 
LE-30499, Serial No. L-30990, D.C. 
K: 3 ^, 14 P.Supp. 1003—U. S. V. One 
Chevrolet 1935 Sedan, Engine No. 
4980926, Serial No. 12EA035274, 
D.C.N.Y., 12 F.Supp. 793—U. S. v. 
One Plymouth Coupe, D.C.Me., 10 
F.Supp. 164—U. S. V. One Dodge 
Truck, D.C.Wyo., 9 P.Supp. 157— 
Shaar v. U. S., C.C.A.Tex., 269 F. 
26—Logan v. U. S., Ga., 260 F. 
746, 171 C.C.A. 484—U. S. v. Min- 
cey, Ga., 254 P. 287, 165 C.C.A. 
575, 5 A.L.R. 211—U. S. v. Distil¬ 
lery at Spring Valley, C.C.N.Y., 25 
F.Cas.No.14.963, 11 Blatchf. 255, 

18 Int.Rev.Rec. 59. 

Owner has duty to prevent use of 
his property for violation of revenue 
laws.—U. S. V. One 1937 Ford Truck 
Motor No. BBI-3424365, Ohio 1938 
License G-BR-86, D.C.Ohio, 29 P. 
Supp. 278. 

Remedy 

Innocent owners of property for¬ 
feited must obtain redress from 
those who were intrusted with the 
property and used it unlawfully.— 
U. S. V. One Black Horse, D.C.Me., 
129 P. 167—U. S. V. Two Bay Mules, 
D.C.N.C., 36 P. 84. 

94. U.S.—^U. S. V. One Chevrolet 
Four-Door Sedan Automobile, D.C 
Okl., 41 P.2d 782—U. S. v. One 
Chevrolet Sedan, D.C.Pa., 18 F. 
Supp. 799—U. S. V. One 1936 Model 
Lafayette Coup§ Automobile Mo¬ 
tor No. LE-30499, D.C.Ky., 14 P. 
Supp. 1003—U. S. V. One Ford V-8 
Sedan, 1934 Model, D.C.Ky., 11 P. 
Supp. 515—U. S. V. One Plymouth 
Coups, D.C.Me., 10 F.Supp. 164— 
U. S. V. One Ford Truck, Motor 
No. AA4510611, Etc., D.C.Wyo., 3 
P.Supp. 283—U. S. V. One Saxon 
Automobile, Va., 257 F. 251, 168 C. 
C.A. 335—U. S. V. 2461/3 Pounds 
of Tobacco, D.C.Wash., 103 P. 791 
—U. S. V. One Copper Still, D.C. 
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Wis., 27 F.Cas.No.l5,92S, 8 Biss. 
270, 24 Int.Rev.Rec. 317. 

33 C.J. p 345 notes 17-19. 

95. U S.—Richbourg Motor Co. v. 
U. S., C.C.A.N.C., 34 F2d 38, re¬ 
versed on other grounds 50 S Ct. 
385. 281 U.S. 528, 74 L Ed. 1010, 
73 A.L R. 1081, followed in, C.C. 
A., Commercial Credit Co. v. U. S., 
41 P.2d 991—U. S. V. One Ford, D. 
C.Neb., 21 F2d 628—U. S. v. One 
Ford Automobile, D C.Tenn., 1 F. 
2d 654—U. S. V. One Plymouth 
Coupg, D.C.Me., 10 F.Supp. 164. 

Iiien on vehicle for injury inflicted 
by it 

Where non-taxpaid whisky was 
not found in truck until after truck 
was wrecked in yard of claimant’s 
home, claimant’s lien on the truck 
for damages to his property, which 
lien under state statute was superi¬ 
or to all interests in the truck ex¬ 
cept lien for state and county taxes 
and related back to time of the 
damage, was superior to United 
States’ forfeiture right which re¬ 
lated back to time of violation of 
federal law which was when whisky 
was first discovered in the truck 
after the wreck.—U. S. v. One 1939 
Model Ford Pickup Truck Motor 
No. 46G2201, D.C.S.C., 35 P.Supp. 905. 

96. U.S.—Dobbins Distillery v. U. 
S., Iowa, 96 U.S. 395, 24 L.Ed. 637 
—U. S. V. One International Trail¬ 
er Unit and Trailer, D.C.N.J., 36 
F.Supp. 845—U. S. V. One Chevro¬ 
let Sedan, D.C.Pa., 18 F.Supp. 799. 

33 C.J. p 345 note 22, p 330 note 66 
[b]. 

97. U.S.—U. S. V. One Chevrolet Se¬ 
dan, D.C.Pa., 18 P.Supp. 799. 

Forbidden use 

Use of truck sold under title re¬ 
tention contract in violation of state 
statute prohibiting removal would 
not render truck immune from for¬ 
feiture for violation of federal stat¬ 
ute prohibiting fraudulent removal 
of tax unpaid distilled spirits.—U. 
S. V. One Chevrolet Truck, 1934 
Model, Motor No. T-4,027,303, C.C.A. 
Ga., 79 P.2d 651. 

98. U.S.—^U. S. V. One Chevrolet 
1935 Sedan, Engine No. 4980926, 
Serial No. 12EA035274, D.C.N.Y., 
12 F.Supp. 793. 

99. U.S. —U. S. V. One Ford Coup§ 
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been held that this rule does not extend to a case 
where the offender obtained possession by a fraudu¬ 
lent representation^ Where the statute provides for 
the forfeiture of certain property owned by the of¬ 
fender, only the offender’s interest in the properry 
is subject to forfeiture and the rights of innocent 
lienors are protected.^ Whether the statute pro- \ 


vides for the forfeiture of the offending property 
or of the offender’s interest in the property depends 
on the terms of the statute.^ 

It has been held that statutes will not be under¬ 
stood to forfeit property except for the fault of the 
owner or his agents, unless such a construction is 
unavoidable."^ 


B. PKOPERTY SUBJECT TO FORFEITURE AXD GROUNDS THEREFOR 


§ 942. In General 

The grounds on which a forfeiture may be based are 
specified in the internal revenue statutes. 

Under the power of congress to provide for the 
forfeiture of property involved in a violation of 
the internal revenue laws, discussed supra § 937, 
statutes have been enacted authorizing the forfei¬ 
ture of property, the tax on which has not been 
paid, or which is otherwise involved in specified 
violations of such laws.^ If a ground for forfei¬ 
ture other than the nonpayment of a tax exists, the 


property is subject to forfeiture even though the 
tax thereon has been paid.® Engaging in a speci¬ 
fied business without obtaining the requisite permit 
therefor”^ or registering the same,® or without hav¬ 
ing paid the tax in connection therewith,® or with¬ 
out otherwise complying with provisions of, or reg¬ 
ulations prescribed under, the revenue laws,^® has 
been made a ground for forfeiture. The possession 
of property intended for use in violating the pro¬ 
visions of the internal revenue laws or regulations 
thereunder, or which has been so used,^^ the re- 


Automobile, D.C.Idalio. 21 P.2d 639 
—U. S. V. One Model H Parniail 
Tractor, Serial Xo. 117099, D.C. 
Tenn., 51 F.Supp. 603—U. S. v. 
One Buick Roadster, D.C.Mont., 
2S0 F. 517. 

La.—Fields v. Union Automobile 

l ns. Co. of Los Angeles, Cal., 135 
So. 276, 17 La.App. 7S. 

33 C.J. p 371 note 76 [d]. 

Trespass in obtaining property as 
defense see infra § 952. 

1. U.S.—Beaudry v. U. S., C.C.A. 
Ga., 79 F.2d 650—U. S. v. Two 
Bay Mules, etc., D.C.X.C., 36 P. S4. 

S. U.S.—U. S. V. Stowell, Mass., 10 

S. Ct 244, 133 U.S. 1, S3 L.Ed. 
555—U. S. V. Premises at 1707—9 
and 1715 St. Marks Ave. in Kings 
■County, State of Xew York, D.C.X. 

T. . 55 P,2d 271—U. S. v. 1364.76875 
Wme Gallons, More or Less, of 
Spirituous Liquors, D.C.Mo., 60 P. 
Supp. 389—U. S. V. One Hundred 
Barrels of High Wines, C.C.Md., 
27 P.Cas.No.15,947, 23 Int Rev.Rec. 
10—U. S. V. One Plundred Barrels 
of Spirits, C.C.Mo., 27 F.Cas-Xo. 
15,948, 2 Abb. 305, 1 Dill. 49, 12 

l nt. Rev.Rec. 153, reversed on oth¬ 
er grounds In re Henderson's Dis¬ 
tilled Spirits, 81 U.S. 44, 14 Wall. 
44, 20 L.Ed. 815—U. S. v. Three 
Hundred and Xmety-Six Barrels 
Distilled Spirits, D.C.Mo., 28 P. 
Cas.No.16,503, 3 Int.Rev.Rec. 123— 

U. S. V. Three Hundred and Seven¬ 

ty-Two Pipes of Distilled Spirits, 
D.C.CaL, 28 F.Gas.No.16.505, 5 

Sawy. 421. 

N.C.—Glenn y. Winstead, 21 S.E. 
393, 116 N.C. 451. 

33 C.J. p 330 note 66, p 345 notes 8- 
10, 20, p 346 notes 24-27, 34. 

3. U.S.—U. S. V. Stowell, Mass., 10 


S.Ct. 244, 133 U.S. 1, 33 L.Ed. 555 
—^U. S. V. Two Barrels Whisky, X, 

C, 96 F. 479, 37 C.C.A. 518. 

33 C.J. p 372 note 95. 

4. U.S.—U. S. V. One Hundred Bar¬ 
rels of Spirits, C.C.Mo., 27 P Cas. 
No,15,94S, 2 Abb. 305, 1 Dill. 49, 
12 Int Rev.Rec. 153, reversed on 
other grounds 14 Wall. 44, 20 L. 
Ed. 815. 

33 C.J. p 372 note 96. 

5. U.S —U. S. V. One Ford CoupS 
Automobile, Ala,, 47 S.Ct. 154, 272 
U.S. 321, 71 L.Ed. 279, 47 A L R. 
1025—U. S. V. 288 Packages of 

' Merry World Tobacco, D.C.W.Va., 
103 F. 453. 

Biversion for beverage pxurposes 
Alcohol withdrawn for special de¬ 
naturing, permittee intending sale 
and selling it to persons who would 
“clean" it and use it for beverage 
purposes, is “diverted to beverage 
purposes” within the statute.—^Wa¬ 
terloo Distilling Corporation v. U. 
S , X.Y., 51 S.Ct. 282, 282 U.S. 577, 
75 L.Ed. 558. 

Tax on unstampedl tobacco 

U.S.—U. S. V. Quantity of Tobacco, 

D. C.N.Y., 27 P.Cas.N-o.ie.lOS, 5 

Ben. 112, 3 Int.Rev.Rec. 158. 

6. U.S.—Harkins v. Williard, N.C., 
146 F. 703, 77 C.C.A. 129—U. S. v. 
9 Casks & Packages of Distilled 
Spirits, D.C.Mo, 51 P, 191. 

7. U.S.—Seib V. U. S., C.C.A.Mo., 
150 F.2d 673, 

Bistillery 

U.S.—U. S. V. Craft, D.C.Ky., 43 F. 
374. 

33 C.J. p 344 note 77. 

8. ISTonregistry of stills 

U.S.—U. S. V. Premises at 1707—9 
and 1715 St. Marks Ave. in Kings 
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County, State of New York, D.C 
X.Y., 55 F.2d 271. 

9. U.S.—U. S. V. 1364.76875 Wine- 
Gallons, More or Less, of Spirit¬ 
uous Liquors, D.C.Mo., 60 F.Supp 
389—U. S. V. One Distillery and 
Fixtures, D.C.X.C,, 193 P. 720. 

Wholesale liciiior dealer 

Under the Internal Revenue Code, 
26 U.S.CA. § 3253, and similar stat¬ 
utes, distilled spirits in the pos¬ 
session of one engaged as a whole¬ 
sale liquor dealer without having 
paid the special tax required by the 
revenue laws may be forfeited as 
well as such liquors in the hands 
of rectifiers who have failed to pay 
the special lax imposed on them — 
Seib V. U. S., G.C.A.MO., 150 F.2d 673. 
Bistiller 

(1) Distilling 'company, warehous¬ 
ing and selling liquor theretofore 
distilled, was carrying on business 
of “distiller,” thus authorizing for¬ 
feiture for wrongful removal of 
W'-hisky.—Motlow v. U, S., C.C.A 
Mo., 35 P.2d 90, certiorari denied 50 
S.Ct. 237, 281 U.S. 721, 74 L.Ed. 1140 

(2) A person having a wash, and 
also a still on his premises capable 
of distilling, and there distilling fer¬ 
mented liquors, his premises not be¬ 
ing an authorized distillery, is lia¬ 
ble to the forfeiture, notwithstand¬ 
ing the product of the establishment 
is not distilled spirits, but vinegar. 
—U. S. V. Steen & Cwergius’ Fac¬ 
tory, D.C.N.Y., 27 F.Cas.Xo,16,3S3, 6 
Ben. 172. 

10. U.S.—Seib v. U. S., C.C.A.M 0 .. 
150 P.2d 673. 

33 C.J. p 330 note 66. 

11. Used or Intended for use 

(1) The Internal Revenue Code, 26 
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inoval of spirits by a distiller before being olEcially 
inspected, gauged, and proved,an attempt to sell 
property to avoid payment of the tax thereon, 
or the sale of cigars at retail by a manufacturer at 
the place of manufacture,has also been made a 
■ground for forfeiture. 

Confusion of goods. The innocent mixture of 
forfeited distilled spirits with other spirits belong- i 
ing to the same person, does not deprive the gov¬ 
ernment of its proportion of the resultant prod- 
uct.^» If spirits liable to forfeiture are so mixed 
with others that the identity of the goods is de¬ 
stroyed, the entire quantity is forfeited,although 
the mixture is made in good faith.i'^ 

§ 943. Property Subject to Forfeiture in Gen¬ 
eral 

Only the property coming within the internal revenue 
:statutes providing for forfeitures is forfeitable there- 
4inder, 

Such property, and only such property, as comes 
within the purview of the particular statute in¬ 
volved is forfeitable if ground therefor exists.^^ 
Whether ownership or an interest in the property 
by the offender is necessary to a forfeiture depends 
on the particular provision of the revenue act un¬ 


der which forfeiture is asserted.^^ A libel for for¬ 
feiture has been* dismissed on the ground that at 
the time of the seizure the property involved was 
in gremio legis.^^ 

By various statutes, provision is made for the 
forfeiture of the property involved in cases of pro¬ 
hibited acts in fraud of the internal revenue laws, 
or with intent to defraud the United States of taxes 
imposed.2i These statutes are penal in nature^- 
and must be construed with at least reasonable 
strictness against the government,^3 and cannot be 
extended by construction.^^ 

General py'ovisions for forfeiture. Under the 
general provisions for forfeitures in the collection 
of taxes contained in the Internal Revenue Code, 
26 U.S.C.A. § 3720, and similar statutes, all taxable 
articles are forfeited when found in possession of 
any person for the purpose of being sold or re¬ 
moved in fraud of the revenue laws; all raw ma¬ 
terials in possession for the purpose of being man¬ 
ufactured into articles subject to tax and sold in 
fraud of the revenue laws; and all tools, imple¬ 
ments, and personal property whatsoever in the 
place or building, or within any yard or inclosure 
where such articlec^are found.^S This statute does 


U.S.C.A. § 3116, authorizing: forfei¬ 
tures and seizures of liquor or prop- 
•erty used or intended for use m vio¬ 
lation of internal revenue laws, is 
not limited to violations of internal 
revenue laws governing industrial 
alcohol, although section appears in 
the subchapter relating to industrial 
alcohol.—U. S. V. 3935 Cases of Dis¬ 
tilled Spirits, D C.Minn., 55 P.Supp. 
84. 

(2) The statute applies to a per¬ 
son who carries on the business of 
a retail or wholesale dealer in liq¬ 
uor without having paid the tax 
thereon.—U. S. v. One 1942 Pontiac 
Sedan Automobile, D.C.Ill., 56 P. 
Supp. 929. 

12. U.S.—U. S. V. Three Hundred 
and Ninety-Six Barrels Distilled 
Spirits, D.C.Mo., 28 P.Cas.No.16,- 
502, 3 Int.Rev.Rec. 114. 

13. U.S.—^Averin v. Smith, N.Y., 17 
Wall. 82, 21 L.Ed. 613. 

~14. U.S.—Crisp V. Proud. C.C.Md., 6 

P.Cas.No 3,392, 4 Hughes 57, 24 

Int.Rev.Rec. 340. 

Payment of special retailer’s tax 
is immaterial.—Crisp v. Proud, su¬ 
pra. 

15. U.S.—-In re Distilled Spirits, 

Mass., 11 Wall. 356, 20 L.Ed. 167. 
.16. U.S.—U. S. V. Two Hundred and 

Seventy-Eight Barrels of Distilled 
Spirits, C.C.Mass., 28 P.Cas.No.16,- 
580, 3 Cliff. 261, 10 Int.Rev.Rec. 
164, affirmed In re Distilled Spir¬ 


its, 78 U.S. 356, 11 Wall. 356, 20 
LEd. 167. 

33 C.J. p 346 note 51. 

17. U.S.—U. S. V. Fifty-Six Bar¬ 
rels of Whisky, D.C Ky., 25 P Gas. 
No.15,095, 1 Abb. 93, 6 Am.Law 
Reg.,N.S., 32, 4 Int.Rev.Rec. 106. 

18. U.S.—In re Hurley, D.C.N.Y., 37 
F.2d 397—U. S. v. Certain Piece 
of Land, D.C.Cal., 25 P.Cas.No.14,- 
767, 1 Sawy. 84, 11 Int.Rev.Rec. 
126. 

Pa.—^U. S. V. Personal Property, 87 
PittsbLeg.J. 113. 

33 C.J. p 323 note 50, p 330 note 66, 
p 342 note 30, p 372 note 86. 
Stamps 

Where stamped liquors were for¬ 
feited for a violation of the inter¬ 
nal revenue law, the forfeiture in¬ 
cluded the stamps as well as the 
property.—^Harkins v, Williard, N. 
C., 146 P. 703, 77 C.C.A. 129. 

Spirits in bond may be forfeited 
for noncompliance with the provi¬ 
sions of the internal revenue ]aws. 
—U. S. V. Quantity of Di.stilled Spir¬ 
its, D.C.N.Y., 27 F.Cas.No.16,100, 6 
Int,Rev.Rec. 188. 

19. U.S.—U. S. v. Stowell, Mass., 10 
S.Ct. 244, 133 U.S. 1, 33 L.Ed. 555. 

33 C.J. p 345 notes 12, 13, p 372 
note 85. 

Rights of third persons see supra § 
941. 

20. Pa.—U. S. V. Personal Property, 
87 Pittsb.Leg.J. 113. 
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21. U.S. —In re Henderson’s Dis¬ 
tilled Spirits, Mo., 14 Wall. 44, 
20 LEd. 815. 

33 CJ. p 344 note 93, p 345 note 15. 

22. U S.—U. S. V. One Studebaker 
Sedan, Motor No. H-17--5993, Se¬ 
rial No, 4226813, D.C Pa., 56 F. 
Supp. 809. 

23. U.S.—^U. S. V. One Studebaker 

Sedan, Motor No. H-17~5993, Se¬ 
rial No. 4226813, supra. 

Construction of internal revenue 

forfeiture statutes generally see 
supra § 938. 

24. U.S.—^Ammon & Person v. Nar- 

ragansett Dairy Co., C.C.A.R.I., 

262 F. 880. 

25. U.S~U. S. V. 10 Bottles of 

Scotch Whisky, G.C.A.N.Y., 48 F. 
2d 545 — U. S V. One Ice Box, D. 
C.Ill., 37 F.2d 120—U. S. v. One 
Still, C.C.N.Y., 27 P.Cas.No.15,954, 
5 Blatchf. 403, 5 Int.Rev Rec. 189 
—^U. S. V. Two Hundred and Pif- 
ty-Six Barrels of Beer, D.G.Ohio, 
28 F.Cas.No.16,579, 2 Bond 395. 

33 C.J. p 328 note 25, p 340 note SO, 
p 369 note 55. 

A waterwheel, used for propelling 
machinery in the manufacture of 
friction matches, was held not per¬ 
sonal property within the statute.— 
U. S. V. Friction Match Machinery, 
DC.Me., 26 F.Cas.No.15,167, 1 Hask. 
32. 

Distilled spirits 

(1) This provision has been held 
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not require a completed sale or removal of such 
goods.26 Forfeiture does not depend on the mate¬ 
rial being seized in the possession of a person in 
whose possession forfeitable taxable articles are 
found.2'^ The provision for forfeiture of all per¬ 
sonal property whatsoever has been held to apply 
only to such property found in a place or building 
where the manufacturing takes place, and not to 
apply to property found in a place where illicit in¬ 
toxicating liquor is foiind.^^ Personal property 
which has no connection with the illicit business 
is generally held not to be forfeited, where the 
right to forfeit is founded on mere proximity in 
the place,29 but it has also been held that forfeiture 


of the personal property is incurred irrespective of 
the question w^hether or not it is to be used in the 
illicit manufacture of taxable articles.30 

Registry of stills. Under the provisions of the 
Internal Revenue Code, 26 U.S.C.A. § 2810, and 
similar statutes, relating to the registry of stills^ 
every unregistered still or distilling apparatus, to¬ 
gether with all personal property, in the posses¬ 
sion or custody, or under the control of the person 
having possession, custody, or control of the still, 
and found in the building, or in any yard or in¬ 
closure connected with the building in which the 
still may be set up, may be forfeited.^! 


applicable to distilled spirits, not¬ 
withstanding the forfeiture of spir¬ 
its is provided for in other sections 
of the law—In re Distilled Spirits, 
Mass., 11 Wall. 356, 20 L.Ed. 167. 

(2) Spirits manufactured by the 
distiller and still owned by him may 
be liable to forfeiture wherever they 
are found.—U. S. v. Three Hundred 
and Ninety-Six Barrels Distilled 
Spirits, DC.Mo., 28 P.Cas.No.16.502. 
3 Int.Rev.Rec. 114—33 C.J. p 245 
note 14. 

Possession 

Although a distillery warehouse is 
under the lock of the inspector, the 
spirits are still in the possession of 
the owner within the provision.—^U. 
S. V. Thirty-Six Barrels of High 
Wines, C.C.N.Y., 28 F.Cas.No.16.468, 
7 Blatchf. 459, 12 Int.Rev.Rec. 40. 

Tools and implements 

(1) It is necessary, as a ground 
of forfeiture, that the tools and im¬ 
plements should be found on the 
premises of the manufactory.—U. S. 
V. Sixteen Hogsheads of Tobacco, 
DC.Ohio, 27 F.Cas.No.16.302, 2 Bond 
137. 

(2) It must appear that such 
property was employed or intended 
to be used in such manufacture, or 
was in some way connected with it. 
—U. S. V, Thirty-Three Barrels of 
Spirits, D.C.Mass., 28 P.Cas,No.l6,- 
470, 1 Low. 239, 1 Abb. 311, 7 Am. 
Law Reg.,N.S., 365, 7 Int.Rev.Rec. 
75. 

(3) “Tools, implements, instru¬ 
ments, and personal property,” are 
not limited to property constituting 
a part of the manufacturing appara¬ 
tus used in the business.—U. S. v. 
Distillery at Spring Valley, C.C.N.Y, 
25 P.Cas.No.14,963, 11 Blatchf. 255, 
18 Int.Rev.Rec. 59. 

(4) Machines used in the manu¬ 
facture of friction matches are im¬ 
plements and instruments.—^U. S. v. 
Friction Match Machinery, D.C.Me., 
25 F.Cas.No.15,167. 1 Hask. S2, 

(5) Fixtures are not included in 
the words “tools, implements and 


instruments.”—U. S. v. Distillery of 
Spring Valley, C.C.N.T., 25 F Cas.No. 
14,963. 11 Blatchf. 255, 18 Int.Rev. 
Rec. 59—33 C.J. p 370 note 66. 

Raw material intended for fraud¬ 
ulent manufacture is forfeitable 
wherever found —U. S. v Sixteen 
Hogsheads of Tobacco, D.C.Ohio, 27 
F.Cas.No.l6.302, 2 Bond 137. 

Saloon furaishings 

(1) Saloon furnishings and equip¬ 
ment of room where tax-unpaid liq¬ 
uors were sold are forfeited.—IJ. S. 
V. Ryan, Mont., 52 S.Ct. 65, 284 U.S. 
167, 76 L.Ed. 224—Stork Restaurant 
Corporation v. McCampbell, D.C.N. 
Y., 55 P.2d 687. 

(2) Music box, slot machine, and 
table in the place are also forfeited. 
—U, S- V. Various Items of Per¬ 
sonal Property, D.C.Tex., 3 F.Supp. 
392. 

26. U.S.—U. S. V. Quantity of To¬ 
bacco, D.C.N. Y., 27 F. Cas.No. 16,- 
106, 6 Ben. 68. 

The object of the statute is to en¬ 
able the government to anticipate 
and prevent the sale or removal and 
to proceed to a forfeiture before the 
overt act of fraud is perpetrated. 
—U. S. V. Thirty-Six Barrels of High 
Wines, C.C.N.Y., 28 P.Cas.No.16,468, 

7 Blatchf. 459, 12 Int.Rev.Rec. 40. 

27. U.S.—U. S. V. Quantity of To¬ 
bacco. DC.N.T., 27 F.Cas.No.16.- 
106, 6 Ben. 68, affirmed 97 U.S. 
237, 24 L.Ed, 901. 

28. U.S—In re Hurley, D.C.N.Y., 37 
F.2d 397. 

29. U.S.—^U. S. V. Ryan, Mont., 52 
I S.Ct. 65, 284 U.S. 167, 76 L.Ed. 
i 224—U. S. V. One Ford Station 

Wagon, Engine and Serial No. 
910362, D.C.Pa., 24 F.Supp. 350— 
U. S. V. Various Items of Person¬ 
al Property, D.C.Tex., 3 F.Supp. , 
392. 

33 C.J. p 370 note 60 [a]. 

Cigarette vending machine found 
on the premises where untaxed liq¬ 
uor was sold, belonging to an inno-^ 
cent third person, was not subject to 
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forfeiture.—U. S. v. One Cigarette 
Machine, D.C.Mo., 1 F.Supp. 913. 

I lot or vehicle 

Where it appeared that three 
members of household, including 
owner of automobile sought to be 
forfeited, were actively engaged in 
manufacture and disposition of tax- 
unpaid liquor, that home and cur¬ 
tilage where seizure took place was 
in the country, and that raw ma¬ 
terials and tax-unpaid liquor were- 
stored in garage with automobile,. 

I the automobile was subject to for¬ 
feiture, notwithstanding neither il- 
licit raw materials nor other con¬ 
traband were found in automobile.— 
U. S. V. One Ford Coupe, 1937 Model,. 
Engine No. 18-3902031, Va. License- 
No. 267-183 (1939), D.C.Va., 33 F. 
Supp. 291. 

To be confiscable, chattels must be- 
in part of building occupied by pos¬ 
sessor of illicit liquor subject to* 
tax, and in a part associated in use 
with that where liquors are pos¬ 
sessed.—U. S. V. 10 Bottles of Scotch 
Whisky, C.C.A.N.Y., 48 F.2d 545. 

SO. U.S.—U. S. V. Distillery of 
Spring Valley, C.C.N.Y., 25 F.Cas. 
No.14,963, 11 Blatchf. 255, 18 Int. 
Rev.Rec. 59. 

33 C.J. p 370 note 60. 

31. U.S.—U. S, V. Premises at 1707- 
9 and 1715 St. Marks Ave. in 
Kings County, State of New York, 
D.C.N.Y., 55 F.2d 271. 

Dwelling house, pasture, orchard, 
or woodland, etc., are not subject to 
forfeiture, if in no way used for the 
distillery, although they are parts 
of the same farm and belong to the 
same owner.—U. S. v. Certain Piece 
of Land, D.C.Cal., 25 F.Cas.No.14.767, 

1 Sawy. 84, 11 Int.Rev.Rec, 126. 

“All personal property” 

(1) “All personal property,” as 
used in the statute, includes only 
personal property connected with, or 
related to, the evasion of the reve¬ 
nue tax laws.—U. S. v. One Chevro¬ 
let Sedan, D.C.R.L, 54 F.Supp. 553— 
U. S. V. Stewart Truck, Motor No. 

A. 63214, D.C.N.T.. 36 F.Supp. 353. 
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Removal or concealment zvifh intent to defraud. 
Under the Internal Revenue Code, 26 U.S.C.A. § 
3321, and similar statutes, any goods or commodi¬ 
ties with respect to which a tax has been imposed 
is forfeited on removal, deposit, or concealment 
thereof with intent to defraud the United States of 
the tax.32 This statute is inapplicable to foreign 
goods which are not subject to the tax,^^ the 
statute is applicable to goods of foreign origin on 
which a tax has been imposed.^^ 

§ 944. Failure to Give Bond and Giving of 
False Bond 

Failure to give a required bond or the giving of a 
false bond, is a ground for forfeiture under some pro¬ 
visions of the interna! revenue laws. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 2833, and similar statutes, relating to the carry- 
ing on of the business of a distiller without giving 
a bond, with intent to defraud the United States of 
the tax, the property forfeitable may include, among 


other things, all personal property found in the 
distillery or in any building, room, yard, or in¬ 
closure connected therewith, and used with or con¬ 
stituting a part of the premises, and all the right, 
title, and interest of the person carrying on the 
business in the lot or tract of land on which such 
distillery is situated, and all the right, title, and 
interest therein of every person 'who knowingly 
has suffered or permitted the business of a dis¬ 
tiller to be there carried on, or w^ho has connived 
at the carrying on of such business.^® Under this 
statute there must be some connection between the 
property and the illegal act before the property 
will be forfeited.S6 

Under the Internal Revenue Code, 26 U.S.C.A, § 
2814, and similar statutes, every person who fails 
or refuses to file the required bond, or to renew 
such bond, or who gives any false, forged, or fraud¬ 
ulent bond, shall forfeit the distillery, distilling ap¬ 
paratus, and all real estate and premises connected 
therewith.S^ Under this statute the premises may 


(2) Truck loaded with cans com¬ 
monly used for the transportation of 
liquor, found in yard or driveway 
constituting- part of premises on 
which unregistered still was found 
was subject to forfeiture.—U. S. v. 
One Graham Bros. Truck, D.C.N.T., 
39 P.2d 141—U. S. V. One 1935 Chev¬ 
rolet Truck, Engine No. 5338C47, D. 
C.Mass., 14 P.Supp. 777. 

(3) It was held otherwise with 
respect to a truck which was merely 
driven up to the back door of the 
premises where the unlicensed still 
was found.—U. S. v. Stewart Truck, 
Motor No. S.A. 63214, D.C.N.T., 36 
P.Supp. 353. 

32. U.S.—The Ella, D C.Pla., 9 P. 
2d 411—U. S. V. Lerner, D.C.Md., 
35 P.Supp. 271—U. S. V. One Dis¬ 
tillery and Pixtures, D.C.N.C., 193 
F. 720. 

Goods held subject to forfeiture 

(1) Liquor on which tax was un¬ 
paid, concealed in barrels on com¬ 
mon carrier.—The Dependent, D.C. 
La., 24 P.2d 538. 

(2) Bottles and other equipment 
designed for illegal use in connec¬ 
tion with manufacture, sale, and 
use of intoxicating liquors, where 
they were concealed on premises 
with intent to defraud United States 
of tax.—Mallinger v. U. S., C.C.A. 
Pa., 82 P.2d 705. 

33. U.S.—U. S. V. Cargo of Intoxi¬ 
cating Liquor Ex British Schooner 
patara, D.C.N.Y., 40 P.2d 74—U. 
S. V. The Sagatind, D.C.N.Y., 8 P. 
2d 788, afl5rmed, C.C.A., The Saga- 
tind, 11 P.2d 673, 45 A.L.R. 1007. 
Cargo of liquor brought in by 

coast guard was not subject to for¬ 
feiture,—U. S, V. Cargo of Intox¬ 


icating Liquor Ex British Schooner 
Patara, D.C.N.Y., 40 F.2d 74. 

34. U.S.—U. S. V. One Packard 
Truck, C.C.A.N.Y., 42 F.2d 861. 

35. U.S.—U. S. V. About 151.682 
Acres of Land in McHenry Coun¬ 
ty. C.C.A.IIL, 99 P.2d 716—Nor- 
briga v. U. S., C.C.A.R.I., 55 P.2d 
146. 

33 C.J. p 344 notes 78, 93. 

Realty forfeitable 

Although still was located in shed 
on premises, entire lot, together with 
barn, garage, and dwelling house 
thereon was properly forfeited — 
Norbriga v. U. S., C.C.A.R.I., 55 P. 
2d 146. 

Ownership 

The provision is not limited to 
property owned by the distiller, but 
applies also to personalty sold by 
the distiller, before the commission 
of the offense, but left in his pos¬ 
session and control, and which was 
on the premises when the act was 
committed, and found there at the 
time of seizure, although the owner 
had no participation in or knowledge 
of the unlawful acts;—U. S. v. Stow- 
ell, 10 S.Ct. 244, 133 U.S. 1, 33 L.Ed. 
555. 

36. U.S.—U. S. V. About 151.682 
Acres of Land in McHenry Coun¬ 
ty, €.C.A.in., 99 P,2d 716—U. S. 
V. Eliott Hall Farm, D.C.N.J., 42 
P.Supp. 235—U. S. V. One Ford 
Station Wagon, Engine and Serial 
No. 910362, D.C.Pa,, 24 P.Supp. 350. 

33 C.J. p 344 note 93. 

Motor vehicle 

(1) The statute does not require 
forfeiture of a motor vehicle not 
used in connection with any busi¬ 
ness and belonging to a person who 
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has no connection with, or knowl¬ 
edge of, any violation of the reve¬ 
nue laws.—U. S. V. One 1935 Pon¬ 
tiac Sedan, D.C.Mass., 24 P.Supp. 
745. 

(2) Truck held subject to forfei¬ 
ture.—U. S. V. One 1935 Chevrolet 
Truck, Engine No. 5338647, D.C., 
Mass., 14 P.Supp. 777. 

Realty 

(1) Realty may only be forfeited 
on a showing that it is m some 
manner related to, or connected 
with, the distillery operation.—U. S. 
V. About 151.682 Acres of Land in 
McHenry County, C.C.A.I11., 99 F.2d 
716. 

(2) The statute does not permit 
the forfeiture of a farm as a “tract 
of land on which such distillery is 
situated” without proof that there 
was a connection or relation between 
the farm and the distillery.—U. S. v. 
About 151.682 Acres of Land in Mc¬ 
Henry County, supra. 

(3) However, where it was estab¬ 
lished that the owner knowingly 
permitted the carrying on of the 
business of distilling spirituous liq¬ 
uors on his property by renter, so 
much of farm as it was determined 
was used in the distilling operations 
was forfeited.—U. S. v. Eliott Hall 
Farm, D.C.N.J., 42 P.Supp. 235. 

37- Failure to file specifications 

In an information for violation of 
the provision of a statute relating to 
the filing of a distiller's bond, the 
property is not subject to forfeiture 
because of the distiller's failure to 
file plans and specifications before 
approval of the bond as required 
by another provision of such stat¬ 
ute, where it appears that the bond 
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be subject to forfeiture without regard to the culpa¬ 
bility of the owner of the property.^^ 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 3793, and similar statutes, where a person simu¬ 
lates, or falsely or fraudulently executes, signs, or 
procures the false or fraudulent execution of, a 
bond, permit, entry, or other document required by 
the revenue laws or regulations thereunder, the 
property to which such instrument relates is for¬ 
feited.^^ 

Under a statute providing for forfeiture in case 
of the removal of distilled spirits not according to 
laiv, a removal procured by a false and fraudulent 
bond, although accepted by the collector, is not a re¬ 
moval according to law.^O 

§ 945. Failure to Keep Books and Records; 
False Books 

Under the internal revenue statutes the failure of a 
distiller to keep required books, or the making of false 
entries therein, with intent to defraud, is a ground for 
forfeiture. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 2841 (c) (1), and similar statutes, where a dis¬ 
tiller fails to keep the required books and records, 
or to make the required entries, or where he makes 
false entries therein, with intent to defraud, or does 
not produce such books when required by any reve¬ 


nue officer, there is ground for the forfeiture of 
the distillery, distilling apparatus, and the lot or 
tract of land on which it stands, and of all personal 
property on such premises used in the business 
there carried on.^t Jn order to subject the prop¬ 
erty of a distiller to forfeiture, his failure or omis¬ 
sion to keep the books and make the proper entries 
must be with intent to defraud.^ 2 Xhe statute ap¬ 
plies only to property of the offender in his posses¬ 
sion at the time of the act or neglect whereby it is 
forfeited, and it does not ajtply to property which 
he thereafter acquires and which is found in his 
possession.^^ 

§ 946. Instrumentalities Used to Conceal or 
Remove Goods with Intent to De¬ 
fraud 

Instrumentalities used in the removal, concealment, 
or deposit of goods with intent to defraud the United 
States of the tax are forfeitable under the Internal rev¬ 
enue laws. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 3321, and similar statutes, every vessel, boat, cart, 
carriage, or other conveyance whatsoever, and all 
horses or other animals, and all things used in the 
removal or for the deposit or concealment of goods 
or commodities on which a tax is or shall be im¬ 
posed, with intent to defraud the United States of 
such tax, are forfeitable.This statute has been 


was approved by the assessor.— JJ. 

S. V. Thirty-Five Barrels of High 

Wines, B.C.IIL, 28 P.Cas.No.16,460. 

2 Biss. 88, 9 Int.Rev.Rec. 67. 

38. U.S.—^Heidritter v. Elizabeth Oil 
Cloth Co.. C.C.N.J., 6 F. 138, af¬ 
firmed 5 set 135, 112 U.S. 294. 28 
L.Ed. 729. 

39. U.S.—Thacher v. U. S., CC.N.Y., 
23 P.Cas.No.l3,S51, 15 Blatchf. 15, 
affirmed In re Thatcher’s Distilled 
Spirits, 103 U.S. 679, 26 L Ed. 535. 

40. U.S.—In re Distilled Spirits. 
Mass., 11 Wall. 356, 20 L.Bd, 167, 
28 PCas.No.16,580, 3 Cliff. 261, 10 
Int.Rev.Rec. 164. 

41. U.S.—U. S V. Stowell, Mass., 10 

S.Ct 244, 133 U.S. 1, 33 L.Ed. 555 
—Seib V. U. S.. C.C.A.Mo., 150 
F.2d 673—Heidritter v. Elizabeth 
Oil Cloth Co.. C.C.N.J., 6 F. 138, 
affirmed 5 S.Ct 135, 112 U.S. 294, 
28 Lt.Ed, 729—In re Quantity of 
Distilled Spirits, D.C.N.Y., 20 P. 
Cas.No.11,495. 3 Ben, 552, 3 Am. 
Law T.Rep.U S.Cts. 10, 11 Int.Rev. 
Rec. 3, 10 Int.Rev.Rec. 206—U. S. 
V. Brewery Utensils, D.CPa., 24 
P.Cas.No.14,641. 13 Int.Rev.Rec. 95 
—U. S. V. Distillery at Petersburg, 
C.C.Va.. 25 P.Cas.No.14.961, 1 

Hughes, 533, 22 Int.Rev.Rec. 195 
—U. S. V. Eighteen Barrels of 
High Wines, C.C.N.Y., 25 P.Cas.No. 


15,033, 8 Blatchf. 475—U. S. v. 
Obermeyer, D.C.N.T., 27 P.Cas.No. 
15,907, 5 Ben. 541, 15 IntRev.Rec. 
83—U. S. V. One Water Cask, DC. 
Ky., 27 P.Cas.No.15,966, 10 Int. 

Rev.Rec. 93. 

Distilled spirits found on the 
premises on which the business of 
distilling is carried on, being the 
product of such business, are not 
“personal property used in the busi¬ 
ness.”—^U. S. v. Pony Eight Hun¬ 
dred Gallons of Spirits, D.C.N.Y., 25 
P.Cas.No.15,153, 4 Ben. 471, 13 Int 
Rev.Rec. 52. 

Realty held not subject to forfei¬ 
ture 

U.S.—U. S. V. One Barrel of Whis¬ 
key, D.C.Wis., 27 P.Cas.No. 15.921, 
4 Int.Rev.Rec. 146. 

42. U.S.—^U. S. V. Thirty-Five Bar¬ 
rels of High Wines, D.C.IIL, 28 P. 
Cas No.16,460, 2 Biss. 88, 9 Int 
Rev.Rec. 67. 

43. U S.—U. S V. One Water Cask, 
D.aKy., 27 P.Cas.No. 15,9 66, 10 Int 
Rev.Rec. 93. 

44. U.S.—U. S. V. One Ford Coup§ 
Automobile, Ala., 47 S.Ct. 154, 272 
U.S. 321. 71 L.Ed. 279, 47 A L.R. 
1025—Pishburn v. Jackson, D.C. 
Tex., 55 F.2d 934—U, S. v. W^alk- 
er, D.C.Tenn., 41 P.2d 538—The 
Ella, D.C.Pla., 9 P.2d 411—U. S. v. i 
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One Chevrolet Truck, D.C.Wash., 

4 P.2d 612—U. S. V. One Cadillac 
Automobile, D.C.Tenn., 2 F.2d 886: 
—U. S. V. One Ford Automobile, 
D.C.Tenn., 2 P.2d 882—U. S. v. 
Lerner, D.C.Md, 35 P.Supp. 271— 
U.S. V. One 1936 Model Ford V-S. 
De Luxe Coach, Motor No. 18- 
3306511, D.C.S.a, 19 P.Supp. 470, 
affirmed, C.C.A., U. S. v. One 1936 
Model Ford V-S, De Luxe Coach, 
93 F.2d 771, affirmed U. S. v. One 
1936 Model Ford V-S De Luxe 
Coach, 59 S.Ct 99. 305 U.S. 564, 
83 L.Ed. 355, rehearing granted 59 
S.Ct 141, 305 U.S. 666, 83 L.Ed. 
432, and affirmed U. S. v. One 1936 
Model Ford V~8 De Luxe Coach' 
Motor No. 18-3306511, 59 S.Ct 861, 
307 U.S. 219, 83 L.Ed. 1249. 

33 C.J. p 370 note 67. 

Particular vehicles held subject to- 
forfeiture 

(1) Abandoned automobiles con¬ 
taining intoxicating liquors on which 
tax was not paid.—U. S. v. One'Ford 
Automobile, D.C.Ter)n., 2 P.2d 883. 

(2) Automobile seized by city po¬ 
lice office!'.—Gedratis v. Carroll, 225 < 
N.W. 625, 247 Mich. 141. 

(3) Automobile used to transport 
whisky drained from barrels pur¬ 
chased from distillery which had 
paid tax on whisky in the barrels*? 
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“held to be penal in nature,^5 ^nd should be con¬ 
strued with at least reasonable strictness against the 
governments^ 

To justify a forfeiture under the statute, it must 
appear that the instrumentality involved was used 
either for the removal, or the deposit or conceal¬ 
ment, of the illicit goods,and that there was an 
intent to defraud the government of the United 
States of the taxS® However, apart from the Vol¬ 
stead Act, the effect of which is considered supra 


§ 938, property thus illicitly used is forfeitable al¬ 
though the owner of it did not participate in, or 
have knowledge of, the illicit use,^^ if he consented 
to the use of the vehicle,^® since it is the property 
which is considered the offender and the proceed¬ 
ings are against it4^ 

“Removal,” as used in the statute, has been held 
to have reference to removal from particular speci¬ 
fied places designated or contemplated by law,^^ 
and the word has been held not to be synony- 


"before barrels were emptied and 
rinsed.—U. S. v. One 1939 Chevrolet 
■Coach Automobile, Motor No. 
1925763, D.C.Ky., 33 F.Supp. 627. 

f4) House trailer.—Biasotti v. 

Clarke, D.C.R.I., 51 F.Supp. 608. 
Vessels caixyrng- foreig-n lignors 

(1) Particular vessels carrying 
foreign liquors seized at sea have 
been held not subject to forfeiture 
under this statute.—The Pictonian, 
C.C.A.N.Y., 20 F.2d 353—The Squan- 
to, C.a.WN.Y., 13 P.2d 54S, certiorari 
denied Colonial Transp. Co. v. U. S., 
47 S.Ct. 23‘8, 273 U.S. 727, 71 L.Ed. 
861. 

(2) A vessel never physically ar¬ 
riving within the collection district 
was held not subject to seizure, re¬ 
gardless of whether contract boats 
by which it was unladen could reach 
land within an hour.—U. S. v. Saga- 
tind, D.C.N.Y., 8 F.2d 7SS, affirmed, 
C.C.A,. The Sagatind, 11 F.2d 673, 45 
A.L.R. 1007. 

(3) Forfeiture provision may not 
be applicable to foreign vessel with 
cargo of liquor which put into port 
under stress of weather.—The Pesa- 
quid, D.C.R.L, 11 F.2d 308. 

Tax on occupation or transfer 

(1) Tax imposed on business of 
dealing in liquor, although not di¬ 
rectly levied on the liquor, is '‘im¬ 
posed with respect to liquor,” so that 
automobile used to transport liquor 
in carrying on business of a dealer 
who has not paid tax required of 
such dealer would be subject to for¬ 
feiture.—U. S. V. One 1942 Pontiac 
Sedan Automobile, D.C.IIL, '56 F. 
Supp. 929. 

(2) Similarly the statute was held 
broad enough to cover marihuana in 
a proper case, although tax is levied 
on transfer of marihuana and not on 
product itself.—U. S. v. One Ford 
Coupe Automobile, 1934 Model, Mo¬ 
tor No. 18-1049806, D.C.Tex., 26 F. 
Supp. 867. 

Procedure statute 
This statute is not modified or 
limited by 26 U.S.C.A. § 3724, rela¬ 
tive to proceedings on the seizure of 
goods subject to forfeiture under the 
internal revenue laws.—J. W. Gold¬ 
smith, Jr.-Grant Co. v. U. S., Ga., 41 
S.Ct. 189, 254 U.S. 505, 65 U.Ed. 376. 


145. U.S.—^U. S. V. One Studebaker 
1 Sedan, Motor No. H-17-5993, Serial 
I No. 4226813, D.C.Pa., 56 F.Supp. 
j 809—U. S, V. One Ford Coup€ Au- 
I tomobile, 1934 Model, Motor No. 
j 1S4049S06, D.C.Tex., 26 F.Supp. 867. 

46. U.S.—^U- S. V. One Studebaker 
Sedan, Motor No. H-17-'5993, Seri¬ 
al No. 4226813, D C.Pa., 56 F.Supp. 
809. 

Strict construction 
U.S.—U. S. V. One Ford Coupe Auto¬ 
mobile, 1934 Model, Motor No. 18- 
1049806, D.C.Tex.. 26- F.Supp. 867. 

47. U.S.—U. S. V. One Ford Coupe 
Automobile, 1934 Model, Motor No. 
18-1049806, supra. 

Carrying product on person 

(1) A vehicle used or driven by a 
person carrying taxable narcotics on 
his person was held not forfeitable 
under the "removal” aspect of the 
statute.—Cadillac Automobile Motor 
No. 61-D-476 V. U. S., C C.A.Tenn., 

7 F.2d 102—U. S. V. One Cadillac Au¬ 
tomobile, D.C.Tenn., 2 F.2d 886—U. 
S. V. One Ford Coupe Automobile, 
1934 Model, Motor No. 18-1049806, D. 
C.Tex., 26 F.Supp. 867—U. S. v. One 
1920 Premier Automobile, C.C.A. 
Wash., 297 F. 1007—U. S. v. One 
Kissel Touring Automobile, C.C.A. 
Ariz., 296 F. 688—33 C.J. p 370 note 
67 [a] (2). 

(2) Similarly, "concealment” of 
marihuana cigarettes on person of 
automobile driver was held, not a 
"concealment” or "deposit” within 
the statute.—U. S. v. One Ford Coupe 
Automobile, 1934 Model, Motor No. 
18-1049806, supra. 

48. U.S.—U. S. V. One Mack Truck, 
D.C.Pa., 41 F.2d 849—U. S. v. One 
Dodge Coup-6, D.C Mass., 34 F,2d 
942 —The Przemysl, D.C.Da., 23 F. 
2d 336—U. S. V. One Marmon Au- j 
tomobile, D.C.Ga., 5 F.2d 113, re¬ 
versed on other grounds, C.C.A., 
Marmon Atlanta Co. of Georgia v. 

U. S., 8 F.2d 267—U. S. v. One 1942 
Studebaker, D.C.Deh, 59 F Supp. 
835—U. S. V. One Kissel Touring 
Automobile, D C.Ariz., 289 F. 120, 
affirmed, C.C.A., 296 F. 688—U. S. 

V. One Ford Coup6 Automobile, 
1934 Model Motor No. 18-1049806, 
D.C.Tex., 26 F.Supp. 867—U. S. v. 
One 1935 Model Chevrolet Cohp6 
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Automobile, D.CKy., 14 F.Supp. 
6SO—U. S. V. One Ford V-S Sedan, 
1934 Model, D C.Ky., 11 F.Supp. 
515. 

Circumstances considered 

(1) In determining whether intent 
to defraud was present all facts and 
circumstances must be considered.— 
U. S. V. One 1939 Chevrolet Sedan, 
Engine No. 2402802, D.C.Fla., 35 F. 
Supp. 142. 

(2) Furtive character of transac¬ 
tion is the important circumstance to 
consider in finding intent to defraud 
government of tax.—U. S. v. One 
1942 Studebaker, DC Del, 59 F.Supp. 
83'5. 

49. U.S.—Busic V. U. S., C.C.A.N.C., 
149 F2d 794—U. S. v. One Chevro¬ 
let Truck, C.C.A., 79 F.2d 651— 
U. S. V. One International Trailer 
Unit and Trailer, D.C.N.J., 36 F. 
Supp. 845. 

33 CJ. p 371 note 76. 

Knowledge or intent generally see 
supra § 939. 

Common carrier 

Vessel engaged as common car¬ 
rier was held not to be subject to 
forfeiture for transporting liquor on 
which tax was unpaid, in absence of 
owner’s intent to defraud govern¬ 
ment.—The Dependent, D.C.La., 24 F. 
2d 538. 

50. U.S.—U. S. V. One Haynes Auto¬ 
mobile, D C.Cal., 290 F. 399. 

Passengers 

Statute does not require one tak¬ 
ing -passengers for hire by automo¬ 
bile or stage to search the baggage 
or person of each passenger for il¬ 
licit liquor or unstamped drugs, on 
penalty of having his vehicle for¬ 
feited for failure to do so, and in the 
absence of circumstances putting the 
driver or other person in charge of 
the vehicle on inquiry, the vehicle 
is not forfeitable for violation of the 
law as to unstamped narcotics by a 
passenger.—U. S. v. One Haynes Au¬ 
tomobile, supra. 

51. U.S.—Busic V. U. S., O.C.A.N.C., 
149 F.2d 794. 

33 CJ. p 371 note 78. 

Rights of third persons see supra § 
941. 

551. U S.—U. S. V. One Buick Sedan 
Automobile, D.C,Cal,, 1 F,2d 997— 
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mons with, or the counterpart o£, “transporta- 
However, it has also been held that re¬ 
moval is synonymous with transportation,^^ and 
transportation with the requisite intent is sufncient 
to justify a forfeiture of the vehicle used.^5 in any 
event an actual removal is not essential, a vehicle 
in which taxable goods have been deposited or con¬ 
cealed with intent to defraud being forfeitable, al¬ 
though such deposit or concealment was not part 
of the illegal act of removal, and regardless of 
whether the goods thus concealed were unlawfully 
removed from a place where the tax should have 
been paid.^s 

A vehicle used in transporting raw materials for 
use in the manufacture of illicit goods an au¬ 
tomobile, or a horse, wagon, and harness used for 
removal or concealment of a still and other dis¬ 
tilling apparatus used to manufacture such goods 


and a vehicle used as a convoy for other vehicles 
carrying illicit goods^^ have been held to be for¬ 
feitable. On the other hand, a vehicle used merely 
as a lookout for another being used to remove, con¬ 
ceal, or deposit illicit goods an automobile used 
merely to transport persons connected with the ille¬ 
gal operation of a still and a rifle that could not 
naturally and ordinarily be used for the purpose 
specified in the statute, where no special use thereof 
is shown ,62 have been held not to be subject to 
forfeiture under the statute. 

§ 947. Noncompliance with Requirements as 
to Stamps, Marks, and Brands 

Noncompliance with statutory requirements as to 
stamps, marks, and brands on taxable goods or packages 
containing such goods is a ground for forfeiture under 
some provisions of the internal revenue statutes. 


XT. S. V. One Ford Coupe Automo- 
l)ile, 1934 Model, Motor No, 18- 
1049S06, DC.Tex., 2S F.Supp. S67 
—U. S. V. One Buick Automobile, 
D.C.CaL, SCO F. 5S4. 

33 C.J. p 370 note 67 [a]. 

Place of tax 

The word has been construed to 
mean removal from place of tax or 
possible seizure to any other place.— 

U. S. V. One Marmon Automobile, D. 
C. Ga., '5 P.2d 113, reversed on other 
grounds, C.C.A., Marmon Atlanta 
Co. of Georgia v. TJ- S., 8 F.2d 267— 
IT. S. V. One Kissel Touring Auto¬ 
mobile, D C.Ariz., 289 F. 120, af¬ 
firmed, C.C.A., 296 F. 688—U. S. v. 
One 1942 Studebaker, D.C.Del., 59 F. 
Supp. 835- 

Harcotics 

In so far as forfeiture for "remov¬ 
al” is concerned, the statute was 
held not to contemplate "commodi¬ 
ties” such as narcotics or marihuana, 
but to be aimed at distillers and the 
like who are forbidden to remove 
their products from the place where 
made until tax is paid.—U. S. v. 
One Ford Coupe Automobile, 1934 
Model, Motor No. 18-1049806, D.C. 
Tex., 26 F.Supp. 867. 

53. U.S.—U. S. V. One Buick Auto¬ 
mobile, D.C.Cal., 1 F.2d 997—U. S. 
V. One 1942 Studebaker, D.C.Del., 
59 F.Supp. 835—U. S. v. One Kissel 
Touring Automobile, D.C.Ariz., 289 
P. 120. 

Transportations held not removals 
U.S.—U. S. V. One 1942 Studebaker, 
D.C.Del., 59 F.Supp. 835—U. S. v. 
One Buick Automobile, D.C.CaL, 
300 P. 584—U. S. V. One Stude¬ 
baker Automobile, D.C.Tex., 298 F. 
191. 

54. U.S,—Yellow Mfg. Acceptance 
Corporation v. U. S., C.C.A.Oal., 84 
P.2d 164—Commercial Credit Co. 

V. U. S., C.C.A.Ohio, '5 P.2d 1. 


55. U.S.—U. S. V. Ryan, Mont, 52 

S.Ct 65, 2S4 U.S. 167, 76 L.Ed. 224 
—Yellow Mfg. Acceptance Corpo¬ 
ration V. U. S., C.C.A.Cal., 84 P.2d 
164—Commercial Credit Co. v. U. 
S., C.C.A.Ohio, 5 P.2d 1. 

5S. U.S.—U. S. V. One Ford Coup§ 

Automobile, Ala., 47 S Ct. 154, 272 
U.S. 321, 71 L.Ed. 279,'47 A.L.R. 
1025—U. S. v. One 1937 Model 
Ford Coach, Motor No. 39 72861, 
DC.S.C., 57 F.Supp. 977. 

Goods obtained from stranger 

If the intent to defraud is present, 
a use of the vehicle for the purpose 
of concealment justifies a forfeiture 
under the statute, even if it appears 
that the offender obtained the illicit 
goods from a stranger and not from 
a place where the tax should have 
been paid—U. S. v. One Ford Coup6 
Automobile, Ala., 47 S.Ct. 154, 272 U. 
S. 321, 71 D.Ed. 279, 47 A L.R 1025— 

I U. S. V. One 1937 Model Ford Coach, 
Motor No. 3972861, D.C.S.C., 57 F. 
Supp. 977, 

Offender neither manufacturer nor 
importer 

The vehicle is forfeitable in such 
a case although the offender is not 
the manufacturer or importer of 
such goods.—U. S. V. One Ford Coup§ 
Automobile, Ala., 47 S.Ct. 154, 272 
U.S. 321, 71 L.Ed. 279, 47 A.L.R. 1025 
—U. S. V. One 1937 Model Ford 
Coach, Motor No. 3972861, D.C.S.C., 
57 F.Supp. 977. 

57. U.S—U. S. V. Ryan, Mont, 52 
S.Ct 6-5, 284 U.S. 167, 76 L Ed. 224 
—U. S. V. One Ford CoupS Auto¬ 
mobile, Ala., 47 S Ct 154, 272 U. 
S. 321, 71 L.Ed. 279, 47 A.L.R. 1025 
—Yellow Mfg. Acceptance Corpo¬ 
ration V. U. S., C.CA.Cal., 84 P.2d 
164—U. S. V. One Ford Truck, D. 
C.Tex., 46 F.2d 176—U. S. v. One 
Ford Truck, D.C.Pa., 44 F.Supp. 
415—U. S. V. One 1936 Model Ford , 
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Dump Truck, D C.S.C., 25 F.Supp. 
600 —U. S. V. Oie Ford Truck, Mo¬ 
tor No. AA4510611, Etc., D.C.Wyo., 
3 F.Supp. 283. 

However, it has also been held 
that the statute does not authorize 
forfeiture of truck used to haul su¬ 
gar and other materials to illicit 
distillery.—U. S. v. One Chevrolet 
Truck Automobile, Motor No. K- 
4148408, and 1 800 Pounds of Sugar, 
D.C.Ya., 8 FSupp 271. 

Groceries and coal 
Truck used to carry groceries and 
coal to still operated with intent to 
defraud United States of tax was 
forfeitable.—U. S. v. One Ford 
Truck, 1932 Model, Engine No. 
BB'5156107, D.C.Wyo., 3 F.Supp. 286. 

58. U.S.—U. S. V. One 193 6 Model 
Ford Dump Truck, D.C.S.C., 25 F. 
Supp. 600—U. S. V. One Bay Horse, 
D.C.Ga., 270 F. 590. 

59. U.S.—U. S. V. One Dodge Sedan, 
D.C Cal., 28 F.2d 44—U. S. v. One 
1938 Buick Sedan, D.C.Mass., 29 
F.Supp. 752. 

€0. U.S.—U. S. V. One Studebaker 
Sedan, Motor No. H-17-5993, Seri¬ 
al No. 4226813, D.C.Pa,, 56 F.Supp. 
‘809. 

61. U.S.—U. S. V. One Plymouth Se¬ 
dan, D.C Pa., 45 F.Supp. 461, af¬ 
firmed, C.C.A., 135 P.2d 922. 
HCowever, it has also been held 
that an automobile used to convey 
parties to where their still was being 
operated, or about to be operated, 
with intent to defraud United States 
of tax, was unlawfully used to bring 
about deposit and concealment of 
goods and. commodities and forfeita¬ 
ble.—U. S. V. One Ford Truck, Mo¬ 
tor No. AA4510611, Etc., D.C.Wyo., 

3 F.Supp. 283. 

02. U.S.—U. S. V. One Bay Horse, 
D.C.Ga., 270 F. ‘590. 
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Under various provisions of tlie internal revenue 
statutes, the absence of a required stamp or mark 
or brand from a product subject to the tax or the 
package containing such a product is a ground for 
forfeiture of the product or package,®^ as is the 
failure to cancel a stamp, mark, or brand when re¬ 
quired.®^ 

Discrepancy between marks and contents of pack¬ 
ages. Under some internal revenue statutes, if, 
after packages have been stamped, branded, and 
marked so as to indicate the proof and quality of 
the contents, other spirits of lower proof or quali¬ 
ty are put into the packages, the spirits are subject 
to forfeiture,irrespective of the question of 


frauds on private individuals.®® The spirits are 
forfeited if the stamps indicate a larger quantity of 
spirits than the capacity of the casks would permit 
to be placed therein,®^ and also if the stamps are 
without date.®® A mere discrepancy in proof be¬ 
tween the contents of a package and the proof 
marked thereon is not in itself sufficient evidence of 
fraud to justify forfeiture,®9 but, if there is a wide 
difference between the marks and stamps and the 
contents of the package, irregularity or fraud is 
presumed.'^® Where packages containing spirits 
have once been properly stamped and marked, and 
the proper duties paid thereon, and after a sale of 
a portion of the contents, and the residue is diluted 


83. Packag’es or cas&s of distilled 
spirits 

(1) Under the Internal Revenue 
Code, 26 U.S.C.A. § 2S06, and similar 
statutes, and regulations thereunder, 
the absence of any stamp or brand 
required by law from a package of 
distilled spirits containing five gal¬ 
lons or more works a forfeiture, the 
presumption being that the spirits 
are illicit.—U. S. v. Seven Barrels of 
WThisky, D C.Xeb., 131 P. 806—U. S 
V. Ninety-Five Barrels of Distilled 
Spirits, D C.Mass., 27 P.Cas.No.15,- 
890, 14 Int.Rev.Rec. 6. 

(2) Rectified spirits are included 
in the term “distilled spirits."—Boyd 
V. U. S., C.C.N.Y., 3 F.Cas.No.1,749, 
14 Blatchf. 317. 

(3) The statute has been applied 
to portable casks, but not to stand 
casks in a retail liquor dealer’s sa¬ 
loon forming part of the fixtures.— 
tr. S. V. Pour Stand Casks, C.C.Pa., 

5 F. 438—33 C.J. p 347 note 61. 

(4) Spirits properly stamped, 
marked, and branded are not for¬ 
feitable thereunder, where they are | 
packed inside of a barrel which con¬ 
tained no brand.—U. S. v. Sandefuhr, 
D.C.Ark., 145 P. 49—U. S. v. Stege, 
D.C.Ind., 87 P. 553. 

(5) Spirits are not forfeitable 
where the stamps and brands were 
temporarily obscured by tacking a 
piece of newspaper over them.—U. S. 
V. Three Barrels of Whisky, C.C.N.C., 
77 F. 963. 

(6) A removal of brandy from the 

distillery without having cut or 
burned on the barrels the name of 
the distiller, the name of the dis¬ 
trict, or serial numbers, is not 
ground for forfeiture if all other re¬ 
quirements of the statute have been 
comnlied with.—U. S. v. Thirty-Sev¬ 
en Barrels of Apple Brandy, D.C.Ky., 
28 F.Cas.No.16,466, 11 Int.Rev.Rec. 

125. 

(7) Under the Internal Revenue 
Code, 26 U.S.C.A. § 3323, and similar 
statutes, provision requiring the for¬ 
feiture of spirits removed from the 


original packages in which they 
were inspected and gauged into oth¬ 
er packages, for purposes of rectifi¬ 
cation, redistillation, or change of 
proof, unless they are again inspect¬ 
ed, gauged, and properly branded, 
does not apply to spirits merely 
poured from the original packages 
into an open vat for rectification.— 

U. S. V. Bight Barrels of Whisky, D. 

C. Wis., 25 F.Cas.No.15,028, 6 Int. 

Rev.Rec. 124. 

(8) The failure of the inspector to 
mark on the barrels the quantity and 
proof, as enjoined by Act June 30, 
1864, § 59, 13 U.S.St. at L. p 244, was 
held not a cause of forfeiture.—U. S 

V. Three Hundred and Ninety-Six 
Barrels Distilled Spirits. D.C.Mo., 28 
F Cas.No.16,502, 3 Int.R.ev.Rec. 114. 

Beer 

Where an unstamped package of 
beer was found in the possession of 
a brewer under circumstances indi¬ 
cating an intent to defraud the rev¬ 
enue, the law imposes a forfeiture, 
not only of the unstamped package, 
but of the beer and materials of the 
brewery.—U. S. v. Brewery Utensils, 

D. C.Pa., 24 F.Cas.No.14,641, 13 Int. 
Rev.Rec. 95. 

Tobacco, cigars, and cigarettes 

(1) The absence of the required 

stamps, marks, or brands from pack¬ 
ages of tobacco, cigars, or cigarettes 
under the prescribed circumstances 
is made a ground for forfeiture of 
the goods by some statutes.—Ludloff 
V. U. S., Md., 2 S.Ct. 475, 108 U.S. 
176, 27 D.Ed. 693—U. S. v. 76,125 
Cigars, D.C.N.Y., 18 P. 147, affirmed 
Edye v. Robertson, 5 S.Ct. 247, 112 
U.S. 580, 28 L.Ed. 798—U. S. v. 

Woolheim, D.C.N.Y., 28 F.Cas.No.l6,- 
761, 11 Int.Rev.Rec. 78—33 C.J. p 329 
notes 47, 64. 

(2) The sale or exposure for sale 
of unstamped packages of manufac¬ 
tured tobacco has been held to be 
ground for the forfeiture of the es¬ 
tablishment in which they are found. 
—In re Quantity of Tobacco, D.C.N. 
Y., 20 p.Cas.No.ll,‘500, 5 Ben. 407. 
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(3) Such goods, are forfeitable 
even in the hands of innocent pur¬ 
chasers.—U. S. V. Seventy-Six Thou¬ 
sand One Hundred and Twenty-Five 
Cigars, D.C.N.Y., 18 F. 147. 

(4) One who has cut the internal 
revenue stamps on boxes of cigars, 
and taken out and repacked the cig¬ 
ars in the same boxes, with intent to 
dispose of them, without adding new 
stamps, cannot justify himself 
therein on the ground that he had re¬ 
ceived permission to do so from the 
commissioner of internal revenue.— 
U. S. V. Four Thousand One Hun¬ 
dred and Seventy-Five Cigars, C C. 
La., 25 F.Cas.No.15,154, 25 Int.Rev. 
Rec. 132. 

64. U.S—In re Quantity of Distilled 
Spirits, D.C.N Y, 20 F.Cas.No.ll,- 
495, 3 Ben. .552, 11 Int.Rev Rec. 3, 
10 Int Rev.Rec. 206—In re Quan¬ 
tity of Tobacco, D C.N.Y,, 20 F.Cas. 
No 11,500, 5 Ben. 407. 

Mich.—Dean v. Chapin, 22 Mich. 275. 

65. U.S.—U. S. V. Nine Casks & 

Packages of Distilled Spirits, D.G. 
Mo., ‘51 F. 191. 

6®. U.S.—U. S. V. Nine Casks & 

Packages of Distilled Spirits, su¬ 
pra. 

67. U.S.—^U. S V. Seven Barrels of 
Whisky, D.C.Neb., 131 F. 806. 

33 C.J. p 347 note 66. 

63. U.S.—U. S. V. Nine Casks & 

Packages of Distilled Spirits, D. 
O.Mo., 51 F. 191. 

Accidental causes 

If the dates have been removed 
through accidental causes, their ab¬ 
sence is no ground of forfeiture.— 
U. S. V. Nine Casks & Packages of 
Distilled Spirits, supra. 

69. U.S.—U. S. V. Fourteen Packag¬ 
es of Whisky, Ala., 66 F. 984, 14 
C.C.A. 220. 

33 C.J. P 347 note 68. 

70. U.S.—Three Packages of Dis¬ 
tilled Spirits, DCN.Y., 14 F. 569. 

33 C.J. p 347 note 69. 
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with water only, the spirits have been held not to | 
be liable to forfeitures^ So where the wine and 
proof gallons had been reduced by age below the 
original gauge, the mere addition of water is not 
a change of package requiring a wholesale liquor 
dealer’s stamp to be placed thereonS^ Substances 
which are not in themselves taxable have been held 
not to be embraced in the words "'anything else,” 
as used in a statute providing for a forfeiture for 
selling packages which contain, at the time of the 
sale, ‘"anything else” than the contents thereof at 
the time when such packages were lawfully stamp¬ 
edes 

Shipping liquors under false brands. Under 
the Internal Revenue Code, 26 U.S.C.A. § 3173, and 


I similar statutes, if spirits, fermented liquors, or 
wines are shipped under other than their proper 
names or brands, as known to the trade, they are 
forfeited to the governmentJ^ The purpose of the 
statute is to aid in preventing frauds on the reve¬ 
nue, and the fact that its enforcement may inci¬ 
dentally protect trade-marks and prevent private 
frauds does not affect its validity.The statute, 
being highly penal, must be strictly construed. 
The law does not forbid a shipment without any 
designation whatever,"'^ and has no reference to 
marks or brands placed on packages by govern¬ 
ment officers but it has been held to apply onl}- 
to distillers, rectifiers, brewers, manufacturers of 
wine, and wholesale dealers in liquors or winesJ^ 


C. PROCEEDIXGS AND RELIEF 


§ 948. In General 

Forfeitures under the internal revenue statutes must 
be by way of judicial proceedings, unless the property is 
worth less than five hundred dollars and the owner 
does not post a bond for costs. 

In order that a forfeiture may be established un¬ 
der the internal revenue statutes, a judicial proceed¬ 
ing, a libel in rem, must be instituted,^® unless, as 
provided by the Internal Revenue Code, 26 U.S.C.A. 
§ 3724, the property is worth five hundred dollars 
or less and the owmer does not post a bond for 


costs,^l in which case, the owner cannot compel the 
filing of a libel unless he has posted a bond.^2 
judicial forfeiture may be dispensed with where the 
owner gives the government a bill of sale.^S 

Where a government official seizes property for¬ 
feitable for violation of the revenue laws, the own¬ 
er may bring a judicial proceeding to compel him 
to file a libel of information to forfeit the seized 
goods, unless the property is worth five hundred 
dollars or less and claimant has not posted a bond.^^ 


71. U.S.—Three Packages of Dis¬ 
tilled Spirits, supra, 

72. U.S.—U. S. V. Thirty-Two Bar¬ 
rels of Distilled Spirits, D.C.Ohio, 
5 P. 18S. 

33 O.J. p 347 note 71. 

Estoppel as to validity of regrulation 
Although it is doubtful whether a 
regulation which permits the reduc¬ 
tion of the proof of liquors by the 
addition of water after the stamps 
have been affixed is valid, the gov¬ 
ernment is estopped from claiming 
forfeiture for an act done in con¬ 
formity therewith.—U. S. v. Three 
Packages of Distilled Soirits, D.C. 
Mo., 125 P. 52, reversed on other 
grounds 129 P. 329, 63 C C.A. 263. 

73. U.S.—U. S. V. A. Graf Distilling 
Co., Mo., 2S S.Ct. 264, 208 U.S. 198, 
52 L.Ed. 452. 

Coloring matter 

Sale of a barrel of whisky to 
which has been added, after such 
barrel has been properly stamped by 
a revenue officer, burnt sugar, or 
caramel, as coloring matter, does not 
authorize forfeiture.—^U. S. v. A. 
Graf Distilling Co., supra. 

74. U.S.—U. S. V. One Hundred and 
Thirty-Two Packages of Spiritu¬ 
ous Liquors, D.C.Mo., 65 P. 9'80- 

33 CJ. p 347 note 74. 

75. U.S.—U. S. V. Campe, D.C.Cal., 


■89 P. 697—U. S. V. Loeh, C.C.H.T., 
49 P. 636. 

76. U.S.—^U. S. V. Twenty Boxes of 
Corn Whisky, Va., 133 P. 910, 67 
C.C 4. 214—U. S. V. Stege, D.C.Ind., 
87 P. -553. 

77. U.S.—U. S. V. Twenty Boxes of 
Corn Whisky, Va., 133 P. 910, 67 
C.C.A. 214. 

33 C.J. p 348 note 79. 

78. U.S.—^V^'oolner & Co. v. Rennick, 
CCIll, 170 P. 662. 

79. U.S.—U. S. V. Twenty Boxes of 
Corn Liquor, D.C.Va., 123 P. 135, 
affirmed U. S. v. Twenty Boxes of 
Corn Whisky, 133 F. 910, 67 C.C.A. 
214. 

33 C.J. p 348 note 80. 

80. U.S.—U. S. V. Automobile 

Financing, Ga. & S C., 59 S.Ct 861, 
307 U.S. 219, 83 L Ed. 1249—U. S. 
V. One 1936 Model Ford V-8 De 
Luxe Coach, Motor No, 18-3306511, 
Ga. & S.C., 59 S.Ct. 861, 307 U.S. 
219, S3 L.Ed. 1249—In re C. I. T. 
Corporation, D.C.N.Y., 28 P.2d 50. 

81. U S.—Milkint v. Morgenthau, C 
C.A.W.Va., 92 P.2d 266—Pisburn v. 
Jackson, D.C.Tex., 55 P.2d 934. 

S3 C.J. p 373 note 21. 

Administrative forfeiture proce¬ 
dure is exclusive where property is 
worth less than five hundred dollars 
and owner has not posted bond.— 
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Milkint v. Morgenthau, C.C.A.VV.Va., 
92 F.2d 266—U. S. v. One Hudson 
Sedan, Serial No. 960.905, Motor No, 
44850, D.C.Pa., 16 P.Supp. 895. 

Appraised value, rather than 
claimant’s contention as to value, 
governs as to procedure to be fol¬ 
lowed, where property is appraised 
in manner directed by statute.—Ap¬ 
plication of Colacicco, D.C.N.Y., 55 
P.Supp. 766, affirmed, C.C.A., Colacic¬ 
co V. U. S., 143 P.2d 410, certiorari 
denied 65 S.Ct. 116, 323 U.S. 763, 89 
L.Ed. 611. 

82. U.S.—Colacicco v.' U. S., C.C.A.N. 
Y, 143 P 2d 410. 

83. U.S.— W. C. Groves Liquor Corp. 
V. Internal Revenue Collector, D.C.. 
Fla., 280 P. 243. 

84. U.S.—Goldman v. American 

Dealers Service, C.C.A.N.Y., 135 F. 
2d 398—In re No. 32 East Sixty- 
Seventh Street, C.C.A.N.Y., 96 F. 
2d 153—In re Behrens, C.C.A.N.Y.,. 
39 F.2d 561—U. S. v. Farrington,. 
D.C.Pa, 17 P.Supp. 702. 

Legality of seizure cannot be de¬ 
termined in such proceeding.—^Amer¬ 
ican Dealers Service v. Goldman, D. 
O.N.Y., 49 P.Supp. 933, affirmed, C.C. 
A., Goldman v. American Dealers 
Service, 135 P.2d 398. 

85. U.S—Application of Colacicco, 

D.C.N.y., 55 P.Supp. '766, affirmed, 
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Such procedure is proper to test the validity of a 
seizure, and the owner cannot proceed by way of 
an application for the return of the seized proper¬ 
ty.^® The court cannot forfeit the property in a 
proceeding by the owner for the recovery of the 
property.^^ 

Discovery. The government will not be required 
to furnish for the inspection of claimant of prop¬ 
erty seized for forfeiture under the internal reve¬ 
nue statutes the books and records in its possession 
containing evidence pertinent to the issues nor 
will it be required to produce records which claim¬ 
ant can obtain otherwise.®® 

Injunction against forfeiture proceedings. For¬ 
feiture proceedings under the internal revenue stat¬ 
utes cannot be enjoined by one who has a plain, 
complete, and adequate remedy in the forfeiture 
proceedings.®® 

§ 949. Custody of Goods pending Final Hear¬ 
ing 

Property seized for forfeiture under the internal 
revenue statutes may not be replevied, but it may be 
released on bond. 

It is the duty of an officer who seizes property 
for forfeiture for violation of the revenue laws 
forthwith to turn the property over to the proper 
government official.®^ An abandonment of the prop¬ 
erty by the seizing officer nullifies the seizure,®2 


and the title remains in the original owner.®^ Un¬ 
less the destruction of the property seized is au¬ 
thorized by statute,®^ the property must be main¬ 
tained and preserved,®® although, under special stat¬ 
utory provision, perishable property may be sold 
and the proceeds paid into the registry of the court, 
in which event the proceeds represent the prop¬ 
erty seized.®® 

Property seized or distrained on under the in¬ 
ternal revenue laws is irrepleviable, and action of 
replevin is taken away from persons claiming prop¬ 
erty so seized or distrained on.®'^ Where property 
is seized by revenue officers, without judicial au¬ 
thority or process, before steps have been taken to 
have it forfeited, the court will not summarily order 
return of the property thus illegally seized;®® but 
the court has power to prevent unjust delay, and 
may order the collector to proceed with the forfei¬ 
ture or release the goods.®® An order will not be 
made requiring the collector to return liquor seized 
and turned over to his predecessor, where it ap¬ 
pears that such liquor is not in his possession, and 
that it is not in his power to comply with such or- 
der.i 

Property released on bond. It has been held that 
the court has inherent power to release on bond 
property seized for forfeiture;® but there is also 
authority to the contrary.® In ordinary cases where 
property can be released on good security and with- 


CC-A., Colacicco v. U. S., 143 F.2d 
410, certiorari denied 65 S.Ct. 116, 
323 U.S. 763, 89 L.Ed. 611—U. S. 
V. Chicelli, D.C.N.Y., 10 F.Supp. 

900. 

86. U.S.—Averill v. Smith, N.T., 17 
Wall. 82, 21 L.Ed. 613—Turner v. 
Camp, aC.A.Ga., 123 F.2d 840— 
In re Loria, D.C.N.T., 25 F.Supp. 
549. 

87. U.S.—U. S. V. One Mack Truck, 
D.C.Pa., 41 F.2d 849. 

sa U.S.—U. S. V. leWiQQ Proof Gal¬ 
lons of Distilled Spirits, D.C.Ohio, 
81 F. 614. 

33 C.J. p 377 note 6 [a]. 

89. U.S.—U. S. V. 164 %oo Proof Gal¬ 
lons Distilled Spirits, D.C.Ohio, !82 
F. 204. 

90. U.S.—Milkint v. Morgenthau, C. 
C.A.W.Va., 92 F.2d 266. 

91. U.S.—Pettigrrew v. U. S , Tenn., 
97 U.S. 385, 24 L.Ed. 1029—In re 
Fifteen Empty Barrels, D C.N.Y., 
9 FCas.No.4,778, 1 Ben. 125. 

Property left with, bailee 

Where tobacco found in hands of a 
bailee was seized and forfeited for 
nonpayment of tax and then left 
with bailee under agreement with 
collector of internal revenue that 


bailee should sell it and hold pro¬ 
ceeds subject to decision of proper 
court, neglect of duty of officer in 
failing to deliver tobacco to some 
other officer of government and have 
it libeled at once and a warrant of 
seizure issued did not make void 
the promise of the bailee to take 
suitable care of the property and 
hold it ready for such order as the 
court which might take jurisdiction 
should make.—Pettigrew v. U. S., 
Tenn.. 97 U.S. 385, 24 L Ed. 1029. 

92. U.S—In re Ninety-Two Barrels 
of Spirits, D.CN.T., 18 F.Cas.No. 
10,275, 5 Ben. 323. 

93. N.Y.—Tracey v. Corse, 58 N.Y. 
143. 

94. U.S.—^North Carolina v. Vander- 
ford, C.C.N.C., 35 F. 282. 

95. U.S.—U. S. V. One 1940 Ford De 
Luxe Coupe, Motor No. '5333343, D. 
C.N.J., 47 F.Supp. 718. 

Insux^nce 

Property seized under the internal 
revenue acts may be insured by the 
marshal for its full value, and not 
merely for its value in bond before 
the tax is paid.—U. S. v. Three Hun¬ 
dred Barrels of Alcohol, D.C.N.T., 27 
Fed CasNo.16,509, 1 Ben. 72, 8 Int. 
Rev.Rec. 105. 


96. U.S.—Averill v. Smith, N.T., 17 
Wall. 82, 21 LEd. 613. 

97. U.S—Brice v. Elliott, C.CNY., 

4 F Cas.No.1,854, 22 Int.Rev.Rec. 

206—Treat v. Staples, C.C.Me., 24 
F.Cas.No.14.162, Holmes 1. 

98. U.S.—U, S. V. Farrington, D.C. 
Pa., 17 F.Supp. 702—Standard Car¬ 
pet Co. V. Bowers, D.CN.Y., 284 F. 
284. 

33 C.J. p 373 note 27. 

99. U S.—Standard Carpet Oo. v. 
Bowers, supra. 

Where petitioner has not named 
the enforcement officer who has pos¬ 
session of the seized property, the 
court cannot order any person to in¬ 
stitute forfeiture proceedings or to 
abandon the seized property.—U. S^ 
V. Farrington, D.C.Pa., 17 F.Supp. 
702. 

1. U.S.—W. C. Groves Liquor Corp. 
V. Collector, D.C Fla., 280 F. 243. 

33 CJ. p 373 note 29. 

2. U.S.—U. S.' V. One Dodge Coup^,. 
D.C.N.Y., 17 F.2d 661—U. S. v. One 
Chevrolet Automobile, D.C.Tenn.^ 
267 F. 1021. 

33 C.J. p 374 note 32. 

3. U.S.—U. S. V. One Chevrolet 
Roadster Automobile, D.O.Wash., 
13 F.2d 948—U. S. v. One Reo 
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out detriment to the public interests, it is usual to 
grant an application to release on bond,^ although 
it has been said that experience throws some doubt 
on the expediency of the practice in any case.^ The 
bond is treated as a substitute for the property it¬ 
self.^ Where the property is bonded and returned 
to claimants, it is for all purposes their own as 
much as any property theretofore or thereafter ac¬ 
quired;*^ and it is subject to forfeiture for causes 
subsequently arising,^ and it may again be seized 
for taxes due.^ The court may reseize the property 
and order it to be sold, except where it will inter¬ 
fere with the rights of third persons, acquired aft¬ 
er the release, and on the faith thereof.^^ As the 
application to bond is one for a favor, terms may be 
imposed.il 


§ 950. Nature and Form of Remedy 

A forfeiture proceeding under the revenue laws is 
in rem and is a sul generis statutory proceeding. 

A forfeiture proceeding under the revenue laws 
is a sui generis statutory proceeding.i^ While it 
is in some respects similar to an admiralty suit in 
rem, and in others, to an ordinary civil action, it is 
neither.i^ Although a forfeiture proceeding is of 
a quasi-criminal nature,!^ it is not a criminal pro- 
ceeding.15 The property is considered the offender 
and the charge is directed toward the property.i^ 
The property is considered guilty without regard to 
the owner or his guilti^ and proceedings for forfei¬ 
ture of property and for recovery of fine imposed 
on the offender may coexist.i^ 

Forfeiture is not part of the punishment for the 
criminal offense,i^ but it has been said to be pun¬ 
ishment for the nonpayment of a tax.^O 


Speedwa^on Automobile, D.C. 
Wash., 4 P2d 284—U. S, v. Sixty- 
Nine Barrels of Rum, D.C.N.Y., 27 
P,Cas.No.l6,307, 2 Int.Rev.Rec. 45. 

4. U.S.—U. S. V. One Dodge Coup$, 
D.C.N.T., 17 F.2d 661—U. S. v. Two 
Tons of Coal, CC.N.Y., 28 P.Cas. 
No.16,590, 5 Blatchf. 386. 

33 C.J. p 373 note 30. 

Probable cause 

On an application to bond distil¬ 
lery property libeled for violation 
of law, the government need not 
furnish the details of its evidence 
further than is necessary to show 
reasonable and probable ground to 
sustain the prosecution.—In re Quan¬ 
tity of Distilled Spirits, D.C.N.Y., 20 
P.Cas.No.11,493, 2 Ben. 101, 7 Int. 
Bev.Rec. 29. 

Release of surety 

(1) An agreement by the district 
attorney to release a surety on a 
bond given for property seized at 
the suit of the United States on 
condition of his giving information 
against other persons, made after 
judgment had been obtained against 
the surety, is not valid without the 
concurrence therein of the commis¬ 
sioner of internal revenue, the sec¬ 
retary of the treasury, and the at¬ 
torney general.—U. S. v. Quantity 
•of Distilled Spirits, D.C.N.Y., 27 F. 
Cas.No.16.099, 4 Ben. 349. 

(2) It is no defense, to a surety 

in a stipulation for property seized 
for violation of the internal revenue 
laws, that on appeals by claimant 
bonds were taken without surety, 
with the approval of the district 
attorney, and that government bonds 
had been given as further security, 
which had been stolen.—U. S. v. 
Quantity of Manufactured Tobacco, 
D.C.N.Y., 27 F.Cas.No.16,102, 10 

Ben. 9. 

5. U.S.—In re Quantity of Distilled 
Spirits, D.C.N.Y., 20 F.Cas.No.ll,- 


493, 2 Ben. 101, 7 Int.Rev.Rec. 29. 
33 C.J. p 374 note 31. 

6. U.S.—U. S. V. Bergenthal, D.C. 
Pa., 29 F. 444—U. S. v. Ninety-Two 
Barrels of Rectified Spirits, C.C. 
N.Y., 27 F.Cas.No.l5,S92, 8 Blatchf. 

' 480. 

33 C.J. p 374 note 33. 

7. U.S.—U. S. V. Eighteen Barrels 
of High Wines, C.C.N.T., 25 P.Cas. 
No.15,033, 8 Blatchf, 475. 

33 C.J. p 374 note 34. 

Sale 

The property may be sold by the 
owner and the purchaser acquires 
a good title.—U. S. v. Mackoy, C.C. 
Neb., 26 P.Cas.No.15,696, 2 Dill. 299. 

8. U.S-—U. S. V. Eighteen Barrels 
High Wine. C.C.N.Y., 25 F.Cas.No. 
15.033, 8 Blatchf. 475. 

9. U.S.—U. S. V. Bergenthal, D.C. 
Pa., 29 P. 444—U. S. v. Eighteen 
Barrels of High Wines, C.C.N.T., 

25 F.Cas.No.l5,03S. 8 Blatchf. 475. 

10. U.S.—U. S. V. Mackoy, C.C.Neb., 

26 F.Cas.No.15,696, 2 Dill. 299. 

11. U.S.—U. S. V. Lot of Leaf To¬ 
bacco. D.C.N.Y., 26 F.Cas.No 15,627, 
2 Ben. 76, 6 Int.Rev.Rec. 222. 

33 C.J. p 374 note 38. 

12. U.S.—U. S. V. One 1941 Chrysler 
Sedan Automobile Motor No. C28- 
17313, D.C.Ky., 46 F.Supp. 897. 
Forfeiture is a judicial proceed¬ 
ing, in which claimant has right to 
litigate, and does not offend against 
due process.—U. S. v. One Ford 
Coup4 Automobile, Ala., 47 S.Ct. 154, 
272 U.S. 321, 71 L Ed. 279, 47 A.L.R. 
1025. 

13. U.S.—U. S. V. One 1941 Chrys¬ 
ler Sedan Automobile Motor No. 
C2S—17313, D.C.Ky., 46 F.Supp. 
897. 

Admiralty rules 

It has been held that the proce¬ 
dure in a forfeiture proceeding Is 
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governed by admiralty rules.—U. S. 

V. Various Articles of Personal 

Property Seized at Premises of 

Charles L. Noble, D.C.N.Y., 11 p. 

Supp. 193. 

14. U.S.—Coffey v. U. S., Ky., 6 S.Ct. 
432, 116 U.S. 427, 29 L.Ed. 68l. 

33 C.J. p 372 note 3. 

A proceeding MgMy penal in its 
character 

U.S.—U. S. V. One Hundred and 
Seventeen Packages of Plug To¬ 
bacco, DC.N.Y., 27 F.Cas.No. 15,- 
936, 10 Ben. 243. 

15. U.S.—Waterloo Distilling Corpo¬ 
ration V. U. S., N.Y., 51 S.Ct. 282, 
282 U.S. 577, 75 L.Ed. 558—Lilien- 
thal's Tobacco v. U. S., N.T., 97 
U.S. 237, 24 L.Ed. 901—U. S. v. 
One Ox-5 American Eagle Air¬ 
plane, No. 5571, D C.Wash., 38 F. 
2d 106—U. S. V. Eliott Hall Farm, 
D.C.N.J., 42 F.Supp. 235—U. S. v. 
One 1939 Cadillac Two-Passenger 
Coupe, Motor No. 8291842, License 
No. NJ-MH--27-V, D.C.N.J., 36 P. 
Supp. 847—U. S. V. One Ford V-8 
Truck, 1934 Model, Motor No. 
1008663, D.C.Wash., 23 F.Supp. 608. 

33 C.J. p 372 notes 2, 4. 

16. U.S.—U. S. V. About 151.682 
Acres of Land in McHenry Coun¬ 
ty, C.C.A.I11., 99 P.2d 716. 

17. U.S.—U. S. V. One Marmon Au¬ 
tomobile, D.C Ga., 5 P 2d 113, re¬ 
versed on other grounds, C.C.A., 
Marmon Atlanta Co. of Georgia v. 
U. S., 8 P.2d 267. 

33 CJ. p 372 note 5. 

Owner’s innocence as defense see 
infra § 952. 

18. U.S.—U. S. V. Seven Barrels of 
Whisky, D.C.Neb., 131 P. 806. 

33 C.J. p 380 note 75. 

19. U.S.—^Waterloo Distilling Cor¬ 
poration V. U. S., N.Y., 51 S.Ct. 
282, 282 U.S. 577, 76 L.Ed. 658. 

20. U.S.—Pennington v. Coxe, Pa., 
2 Cranch. 33, 2 L,Ed. 199. 
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§ 951. Conditions Precedent 

A seizure of the property is necessary for forfeiture 
proceed.ngs under the revenue law. The institution of 
criminal proceedings is not a condition precedent to a 
forfeiture proceeding. 

A seizure is necessary in proceedings to condemn 
property forfeited.^^ Any person may make the 
seizure, and its adoption by the government cures 
any defect in this respect.^^ If goods are seized 
irregularly or for an insufficient cause, it is im¬ 
material if sufficient cause is alleged in the infor¬ 
mation and is established by the evidence.^^ 

Criminal pi'osccution. Ordinarily, a forfeiture 
proceeding is independent of the criminal proceed¬ 
ing for the crime involved and a conviction or the 
institution of a criminal prosecution is not a con¬ 
dition precedent to a forfeiture proceeding.24 
However, where the only basis for the forfeiture 
is a statute imposing forfeiture as an additional 
punishment in the event of a conviction of a speci¬ 
fied offense, a conviction is a condition precedent 
to a forfeiture proceeding.25 

§ 952. Defenses 

Ordinarily, the fact that the owner of the property 
did not participate in the offense is not a defense to a 


forfeiture of the property under the internal revenue 
statutes. 

Although it has been held that forfeiture will not 
be decreed where the offender’s possession of the 
property was obtained by trespass or theft,26 it has 
been generally held that the fact that the owner 
of the property did not participate in, or have any 
knowledge of, the offense is no defense to a forfei¬ 
ture proceeding.27 Similarly, a lienor’s innocence 
is not a defense. 

An acquittal in a criminal proceeding may be a 
defense where the same state of facts is involved 
in both proceedings,29 but an acquittal is not a de¬ 
fense where claimant in the forfeiture proceedings 
was not a party to the criminal proceedmg.^O 

The fact that an unlawful search was made is no 
defense to a forfeiture where the evidence disclosed 
thereby is not relied on in the proceeding.^! The 
connivance of a government storekeeper with the 
frauds committed does not exempt the property 
from forfeiture. xhe fact that a person has, in 
good faith, made advances on distilled spirits is 
no defense to an action for their forfeiture for not 
being properly marked and branded, or found else¬ 
where than in a distillery or a distillery warehouse, 
not having been removed therefrom according to 


A forfeiture is primarily punitive, 
but it has a remedial aspect to cover 
loss suffered by treasury department, 
although loss is ordinarily unascer¬ 
tained and may be unascertainable. 
—Colacicco V. U. S., C.C.A.N.Y., 143 
P.2d 410, certiorari denied 65 S.Ct. 
116, 323 U.S. 763, 89 L.Ed. 611. 

21. U.S.—Miller v. U. S., Mich., 11 
Wall. 268, 20 L.Ed. 135. 

33 C.J. p 373 note 17. 

A lawful seizure is necessary as 
a foundation to the libel.—U. S. v. 
Personal Property, Pa.Com.Pl., 87 
Pittsb.Leg.J. 113. 

Pact that other property was un¬ 
lawfully se.zed at the same time 
does require that the seizure be va¬ 
cated as to property properly seized. 
—U. S. V. Two Soaking Units and 
Various Other Articles, C.C.A.N.Y., 
48 P.2d 107, certiorari denied Excel¬ 
sior Brewing, Inc. v. U. S., 52 S.Ct. 
12, 284 U.S. 627, 76 L.Ed. 534. 

22. U.S.—U. S. V. One Ford Coup§ 
Automobile, Ala., 47 S.Ct. 154, 272 
U.S. 321, 71 L.Ed. 279, 47 A.L.R. 
1025—Two Certain Ford Coup6 
Automobiles v. U. S., C.C.A.Ga., 63 
F.2d 187—U. S. V. Various Items 
of Personal Property, etc., C.C.A. 
IST.Y., 40 F.2d 422, afhrmed Water¬ 
loo Distilling Corporation v. vU. S., 
51 S.Ct. 282, 282 U.S. 577, 75 L.Ed. 
558--U. S. V. One Ice Box, D.C. 
Ill., 37 F.2d 120—The Sagatind, 
D.C.N.Y., 4 F.2d 928—U. S. v. One 


1937 Model Ford Coach, Motor ISTo. 
3972861, DC.S.C., 57 F Supp. 977— 
U. S. V. One 1929 Pierce Arrow 
Sedan, D.C.Mass., 8 F.Supp. 273. 
Seizure by federal officer is not a 
prerequisite to forfeiture for attempt 
to evade tax.—U. S. v. One Stude¬ 
baker Seven-Passenger Sedan, C.C.A. 
Wash., 4 P.2d 534. 

23. U.S.—U. S. V. Dodge Truck Mo¬ 
tor No. T26-18638, D.C.Pa., 23 F. 
Supp. 582—U. S. v. Whiskey, D.C. 
Pa., 28 F.Cas.No.16,671, 11 Int.Rev. 
Rec. 109. 

24. U.S.—^U. S. V. One Oldsmobile 
Coup§, D.C.Idaho, 22 F.2d 441— 
U. S. V. One 1937 Model Ford 
Coach. Motor No. 3972861, D.C.S.C., 
57 F.Supp. 977. 

25. U.S.—De Pompei v. U. S., C.C. 
A.Ohio, 93 F.2d 188. 

2G. U.S.—United States v. One 
Buick Roadster, D.C.Mont., 280 F. 
517. 

Rights of third persons generally 
see supra § 941. 

27. U.S.—Charles Zimmerman Sons 
Co. V. Ferguson, D.C.Mich., 16 F. 
2d 604, rehearing denied 18 F.2d 
125—U. S. V. One Marmon Auto¬ 
mobile, D.C.Ga., 5 P.2d 113, re¬ 
versed on other grounds Marmon 
Atlanta Co. of Georgia v. U. S., C. 
C.A., 8 F.2d 267—U. S. v. One 

Plymouth Coup6, Engine No. PC 
93353, D.C.Md., 14 F.Supp. 610— 
U. S. V. Two Hundred and Twen¬ 

1215 


ty Patented Machines, D.C.Pa., 99 
P. 559. 

Pact that claimant had no intent 
to defraud the revenue is not a de¬ 
fense.—In re Quantity of Distilled 
Spirits, D.C.N.Y., 20 F.Cas.No.11.495, 
3 Ben. 552, 11 Int.Rev.Rec. 3, 10 Int. 
Rev.Rec. 206, 17 Pittsb.Leg.J. 17— 
In re Quantity of Distilled Spirits, 
DC.N.Y., 20 F.CasNo.11,494, 3 Ben. 
70, 9 Int.Rev.Rec. 9. 

28. U.S.—U. S. V. One Ford Coupe 
Automobile, 1934 Model, Motor No. 
18-1049806, D.GTex., 26 F.Supp. 
867. 

29. U.S.—U. S. V. One Oldsmobile 
Coupe, D.C Idaho, 22 F.2d 441— 
U. S. V. Seattle Brewing & Malt¬ 
ing Co., D.C.Wash., 135 ^F. 597. 
Compromise of criminal prosecu¬ 
tion bars forfeiture.—U. S. v. One 
Five-Passenger Ford Automobile, 
Engine No. 1827566, D.C.Wash., 263’. 
F. 241. 

30. U.S.—U. S. V. One Dodge Sedan, 
C.aA.Pa., 113 P.2d 552—U. S. v. 
One 1935 Model Pontiac Sedan 
Automobile, C.C.A.Ky., 105 F.2d 
149. 

31. U S.—Turner v. Camp, C.C.A. 
Ga., 123 P.2d 840. 

32. U.S.—U. S. V. Spring Valley 
Distillery, D.C.N.Y., 25 F.Cas. No. 
14,962, 8 Ben. 473, 22 Int.Rev.Rec. 
218. 

33 C.J. p 345 note 98. 
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lav,-.33 j\_ suit on a distiller’s bond does not bar or 
abate proceedings for forfeitures.^'* 

§ 953. Jurisdiction and Venue 

The federal district court of the district where the 
property is seized has jurisdiction of a forfeiture pro¬ 
ceeding for violation of the revenue laws. 

The federal district courts have jurisdiction of 
suits in rem for forfeiture for violation of the in¬ 
ternal revenue laws.^^ The court of the district 
where the res is seized has jurisdiction, although the 
violation of law occurred in another state.^® Juris¬ 
diction depends on the possession of the property, 
actual or constructive,^'^ but jurisdiction is not di¬ 
vested by the release of the property on bond.^S 

§ 954. Parties 

Persons having an interest In the property which 
is the subject of the forfeiture proceeding may intervene. 

Any person having a property interest in the 
property which is the subject of the forfeiture pro¬ 
ceeding may intervene,but only persons having 
such an interest may intervene.^^ Where a bond is 
posted in place of the property, the sureties on the 
bond may intervene.^^ 

§ 955. Process and Appearance 

Claimants of the property are entitled to notice of 
forfeiture proceedings under the internal revenue stat¬ 
utes, but constructive notice, by publication and the 
court’s possession of the property, is sufficient. 


Claimants of property seized must have notice to 
appear and be heard on the charges for which the 
forfeiture is claimed,*^2 since the proceeding is 
in rem, personal service of process on the owner 
of the property is generall}' not necessary, and 
constructive notice, by publication and the court’s 
possession of the property, is sufficient/^^ Under 
the Internal Revenue Code, 26 U.S.C.x\. § 3723, 
and similar statutes, where a bond has been sub¬ 
stituted for the propert}' seized, notice of the pend¬ 
ency of judicial proceedings must be given to the 
parties executing the bond.*^^ 

§ 956. Information or Libel 

The libel must allege the existence of all the material 
facts required by the statute as a condition of forfeiture 
under the internal revenue statutes. 

Proceedings for forfeiture are begun by filing a 
libel of information in the judicial district in which 
the property is seized.^® The property proposed to 
be forfeited should be described with reasonable 
certainty.^'^ The technical precision of an indict¬ 
ment is not necessary, yet the allegations must be 
sufficiently specific to enable claimant to traverse 
them; a general averment that the statute has been 
violated is insufficient,^^ and the information should 
disclose to the court or claimant the precise nature 
of the act charged to be a violation of the statute.^9 
It is generally sufficient to follow the language of 
the statute.^ 0 


sa U.S.—Boyd V. IT. S.. 3 

F.Cas.No.1,749, 14 Blatchf. 317. 

33 C.J. p 346 note 28. 

34. U.S.—U. S. V. Three Hundred 
and jSTinety-Six Barrels of Distilled 
Spirits, D.C.Mo., 28 F.Cas.No.16,- 
502, 3 Int.Rev.Rec. 114. 

35. TJ.S.—U. S. V. Mackoy, C.C.Neb., 
26 F.Cas No.15,696, 2 Dill. 299. 

33 C.J. p 368 note 29. 

The former circxiit courts also had 
jurisdiction.—Coffey v. U. S., Ky., 6 
,S.Ct. 432, 116 U.S. 427, 29 L.Ed. 681 
—33 C.J. p 368 note 31. 

36. U.S—U. S. v. Three Hundred 
and Ninety-Six Barrels of Dis¬ 
tilled^ Spirits, D.C.Mo., 28 F.Cas.No. 
16,502, 3 Int.Rev.Rec. 114. 

37. U.S.—^U. S. V. 92 Barrels of Rec¬ 
tified Spirits, C.C.N.T., 27 F.Cas. 
No. 15.892, S Blatchf. 480. 

33 C.J. p 368 note 33. 

38. US.—U. S. V. Mackoy, C.C.Neb., 
26 F.Cas No. 15,696, 2 Dill. 299. 

39. U.S.—U. S. V. One Distillery and 
Fixtures, D.C.N.C., 193 F. 720. 

The owner and charterer of a ves¬ 
sel and the owner of the cargo have 
been held to have the right to inter¬ 
vene in a proceeding for the for- 


'feiture of the vessel and its cargo — 
The Przemysl, D.C.La., 23 F.2d 336. 

43. U.S.—U. S- V. One Ford V-8 
Truck, 1934 Model Motor No. 
1008663, D.C.Wash., 23 F.Supp. 608. 
An assignee of the proceeds of the 
property cannot intervene,—In re 
Cargo of Intoxicating Liquors, Late¬ 
ly on Board The Patara, D.C.N.Y., 
40 F.2d 72. 

41. U.S.—U. S. V. One Distillery 
and Fixtures, D.O.N.C., 193 F. 720. 

42. U.S.—Windsor v. McVeigh, Va., 
93 U.S. 274, 23 L JEd. 914. 

33 C.J. p 379 note 47. 

43. U.S.—^In re Certain Chevrolet 
Automobile Bearing New Jersey 
Registration #IV—42, D.C.N.J., 47 
F.Supp. 843. 

Mich.—Gedratis v. Carroll, 225 N.W. 
625, 247 Mich. 141. 

44. U.S.—U. S. V. Preisen, C C.A. 
N.T., 96 F.2d 138. 

N.Y.—Tracey v. Corse, 58 N.Y. 143, 
49 How.Prac. 323. 

46. U.S,^—U. S. V. Seventeen Empty 

Barrels. C.C.Mo., 27 F.Cas.No.16,- 
255, 3 Dill. 285, 21 Int.Rev.Rec. 391. 
Notice to surety 

Service on attorney for obligor on 
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[ bond is sufficient notice to surety. 
! —U. S. V. 59,650 Cigars, D.C.N.Y., 138 
P. 166, affirmed 146 F. 130, 76 C.C.A. 
556. 

46. U.S.—Coffey v. U. S., Ky., 6 S. 
Ct. 432, 116 U.S. 427, 29 L.Ed. 681, 
6 S Ct. 717, 117 U.S. 233, 29 L.Ed. 
890—U. S. V. Twenty-Five Barrels 
of Alcohol, D.C Mo., 28 F.Cas.No. 
16,562, 10 Int.Rev.Rec. 17. 

47. U.S.—U. S. V. One Distillery, D 
C.Ind, 27 P.Cas.No.15,929, 4 Biss. 
26—U. S. V Two Hundred Bar¬ 
rels of Whiskey, C.C.La., 28 F.Cas. 
No. 16,585, 2 Woods 54, affirmed 
95 U.S. 571, 24 L.Ed. 491. 

48. U.S.—U. S. V. Three Hundred 
and Ninety-Six Barrels of Distilled 
Spirits, D.C.Mo., 28 F.Cas.No.l6,- 
503, 3 Int.Rev.Rec. 123. 

33 C.J, p 373 note 8. 

49. U.S—U. S. V. Three Packages 
of Distilled Spirits, D C.Pa., 152 
F. 580—U. S. V. One Distillery, D. 
C.Ind,, 27 F.Cas.No.15,929, 4 Biss. 
26. 

50. U.S.— TJ. S. V. Manufacturing 
Apparatus etc., of* New Jersey 
Melting «& Churning Co., D.C.N.J., 
141 F. 475. 

33 C.J. p 373 note 10. 
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The libel must allege facts which give the court 
jurisdiction,and must allege the existence of all 
of the material facts required by the statute as a 
condition of forfeiture,but immaterial facts need 
not be set out.53 Fraudulent intent, where material, 
must be alleged,but it is not necessary to set out 
facts from which such intent is inferred,or the 
particular means by which the government was to 
be defrauded.If the place where the chattels 
were found is material, such fact must be alleged.57 

Where an information is vague, claimant is en¬ 
titled to a bill of particulars.58 If an article in an 
information is uncertain it should be construed most 
favorably for defendant and most strongly against 
the pleader.5^ 

Amendment. Where no prejudice results, a libel 
may be amended,®^ after pleas have been filed, 
or at the conclusion of the evidence.^2 

§ 957. Answer and Other Pleadings 

An answer in a forfeiture proceeding not conforming 
to admiralty rules of pleading has been held to be in¬ 
sufficient. On a motion to dismiss a libel, the allegations 
thereof are deemed true. 


An answer in a forfeiture proceeding not con¬ 
forming to the admiralty rules of pleading has been 
held to be insufficient.®^ The defense that the pro¬ 
ceeding was not timely instituted may be raised un¬ 
der the general issue.®^ New matter raised in the 
answer has been deemed to be denied and it has 
been held that a reply or replication need not be 
filed.®® 

The effect of a default in a forfeiture proceed¬ 
ing is ordinarily the same as in other actions and 
amounts to a virtual confession;®® a default es¬ 
tablishes the facts averred in the libel or informa¬ 
tion as effectively as they can be established on a 
hearing.®*^ 

On a motion to dismiss or quash a libel, the al¬ 
legations thereof are taken as true.®® Such mo¬ 
tion must be determined on the basis of what is 
alleged in the libel,®^ and a libel cannot be quashed 
on the basis of matter that does not appear there- 
in.70 

Variance. The pleading must correspond with 
the proof,71 and the proof must conform to the al- 
legations.72 


51. U.S.—The Sagatind, D.C.N.Y., 4 
F.2d 928. 

52. U.S.—National Surety Co. v. U. 
S., C.C.A.Wash., 17 F.2d 372—U. S. 
V. One 6-54-B Oakland Touring 
Automobile, Model 1925, D.C.Ariz., 
9 F.2d 635—The Homestead, D.C. 
N.J.. 7 F.2d 413—The Sagatind, D. 
C.N.Y., 4 F.2d 928—tr. S. v. One 
Studebalcer Seven-Passenger Se¬ 
dan, C.C.A.Wash., 4 F.2d 534—U. S. 
V. Twenty Boxes of Corn Liquor, 
B.C.Va., 123 F. 135, affirmed U. S. 
V. Twenty Boxes of Corn Whisky, 
133 F. 910, 67 C.C.A. 214—U. S. v. 
76,125 Cigars, D.C.N.Y., 18 F. 147, 
affirmed Edye v. Robertson, 6 S.Ct. 
247, 112 U.S. 580, 28 L.Ed. 798. 

Iiocation of vessel 

(1) Libel for forfeiture of vessel, 
not alleging location of vessel at 
time of alleged violation was de¬ 
fective.—The Sagatind, D.C.N.Y., 4 
F.2d 928. 

(2) Libel for forfeiture of vessel 
under treaty with Great Britain not 
alleging vessel within one hour's 
sailing distance was Insufficient.— 
The Pictonian, D.C.N.Y., 3 P.2d 145, 
reversed on other grounds, C.C.A., 
20 F.2d 353. 

(3) In proceediner to forfeit vessel 
for violating revenue laws, fact that 
vessel came into American waters 
in distress was a matter of defense 
which government was not required 
to negative in libel or disprove as 
part of original case.—The Algie, D. 
C.N.Y., 66 P.2d 388, affirmed, C.C.A., 
U. S. V. The Algie, 67 P.2d 1014. 

47 C.J.S.—77 


53. XJ.S.—U. S. V. Rectifying Estab¬ 
lishment, D.C.Miss., 27 F.Cas.No. 
16,131, 11 Int.Rev.Rec. 46. 

54. U.S.—^U. S. V. Two Mack Trucks, 

20 P.2d 188—U. S. V. One Marmon 
Automobile, D.C Ga., 5 F.2d 113, 
reversed on other grounds, C C.A., 
Marmon Atlanta Co. of Georgia 
V. U. S., 8 P.2d 267. 

55. U.S.—U. S. V. Sixteen Hogs¬ 

heads of Tobacco, D.C.Ohio, 27 F. 
Cas.No.16,302, 2 Bond 137. 

56. U.S.—Coffey v. U. S., Ky., 6 S. 
Ct. 432, 116 U.S. 427, 29 L.Ed. 681. 

57. U.S—U. S. V. 10 Bottles of 

Scotch Whisky, C.C.A.N.Y., 48 F. 
2d 545—U. S. V. Sixteen Hogsheads 
of Tobacco, D C.Ohio, 27 F.Cas.No. 
16,302, 2 Bond 137. 

58. U.S.—U. S. V. Two Hundred 

Bushels of Corn, D.C.N.Y., 28 F. 
Cas.No.16,586, 9 Ben. 186. 

59. U.S.—U. S. V. Nine Casks & 
Packages of Distilled Spirits, D.C. 
Mo., 61 F. 191. 

60. U.S.—U. S. V. Foreman, C.C.A. 
La., 95 P.2d 479—U. S. v. 76.125 
Cigars, D.C.N.Y., 18 F. 147, af- 

* firmed Edye v. Robertson, 5 S.Ct. 
247, 112 U.S. 680, 28 L.Ed. 798— 
U. S. V. Three Hundred and Nine¬ 
ty-Six Barrels Distilled Spirits, D. 
C.Mo., 28 P.Cas.No.16,502, 3 Int. 

Rev.Rec. 114—U. S. v. Whiskey, D. 
C.Pa., 28 P.Cas.No.16,671, 11 Int. 
Rev.Rec. 109, 17 Pittsb.Leg.J. 91. 
33 C.J. p 373 note 16. 
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SI. tr.S.— TJ. S. V. Three Hundred 
and Ninety-Six Barrels Distilled 
Spirits, D.C.Mo., 28 P.Cas.No.l6,- 
503, 3 IntRev.Rec. 123. 

62. U.S.—General Motors Accept¬ 
ance Corporation v. U. S., C.C.A. 
Okl., 32 P.2d 121—U. S. v. Seventy- 
Six Thousand One Hundred and 
Twenty-five Cigars, D.C.N.Y., 18 P. 
147, affirmed 5 S.Ct. 247, 112 U.S. 
580, 28 L.Ed. 798. 

63. U.S.—The Pesaquid, D.C.R.I., 11 
P.2d 308. 

64. U.S.—U. S. V. Six Fermenting 
Tubs, D.C.Wis., 27 P.Cas.No.16,296, 
1 Abb. 268, 8 Int.Rev.Rec. 9. 

65. U.S.—Coffey, v. U. S., Ky., 6 S. 
Ct. 432, 116 U.S. 427, 29 L.Ed. 681. 

66. U.S.—Miller v. U. S., Mich., 11 
Wall. 268, 20 L.Ed. 135. 

67. U.S.—^Miller v. U. S., supra. 

68. U.S.—U. S. V. One Bay State 
Roadster, D.C.Conn., 2 F.2d 616. 

69. U.S.—U. S. V. One Ford Coup4 
Automobile, Ala., 47 S.Ct. 154, 272 
U.S. 321, 71 L.Ed. 279, 47 A.L.R. 
1025. 

70. U.S.—U. S. V. One La Salle Se¬ 
dan, C.C.A.Or., 42 P.2d 446. 

71. U.S.—U. S. V. 48,000 Gallons of 
Spirits, D.C.N.Y., 25 F.Cas.No. 15,- 

.153, 3 Chi.Leg.N. 130, 13 Int.Rev. 
Rec. 62. 

73. U.S.—Three Packages of Dis¬ 
tilled Spirits V. U. S., Mo., 129 P. 
329, 63 C.C.A. 263. 
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§ 958. Evidence 

In forfeiture proceedings, under the Internal revenue 
statutes, the government has the burden of proving the 
allegations of the information or libel by a preponder¬ 
ance of the evidence. The customary presumptions will 
be indulged, and competent, relevant, and material evi¬ 
dence is admissible. 

The prosecution in a forfeiture proceeding* un¬ 
der the internal revenue statutes has the burden of 
proving the allegations of the information or li- 
beL’^2 In ^ proceeding to enforce a forfeiture of 
property because of failure to keep the books, the 
burden is on the government to show that such 
failure or omission was with intent to de fraud. 

In certain cases of seizure of spirits, the law places 
the burden of proof on claimant to show that no 
fraud has been committed, and that the tax has 
been paidJ^ 

Slight evidence may be sufficient to shift the 
burden of going forward with the evidence.'^® 
Where the government has by evidence or presump¬ 
tion prima facie established its position, the burden 
of going forward is on claimant.*^7 

Presumptions and inferences. Normal and logi¬ 
cal inferences of fact will be drawn from the proof 
presented.An intent to defraud the United States 


of taxes may be inferred from the circumstances,*79 
and where the natural and probable result of acts in¬ 
tentionally done is to defraud, an intent to defraud 
is presumed.SO The possession of liquor bearing no 
mark or stamp showing payment of the tax is pre¬ 
sumptive evidence that the tax was not paid,^! but 
a proper marking does not raise a presurnption that 
the tax was paid.^2 Xhe nonpa 3 ment of the tax will 
be presumed as to liquor seized in dry territory.^s 
There is a presumption against the commission of 
a crime,and the court will hesitate to indulge in 
presumptions as against claimant who had no part 
in the offense.^^ 

Admissibility. The admissibility of evidence in a 
forfeiture proceeding under the internal revenue 
laws is governed by the usual rules as to the admis¬ 
sibility of evidence in civil actions.^® The court 
will follow a liberal course as to the admissibility 
of evidence bearing on the question of fraudulent 
intent,and circumstantial evidence is admissible 
to prove such fact.^^ Previous fraudulent intent 
and previous fraudulent acts are admissible to show 
a fraudulent intent in a subsequent transaction.^^ 
A record proving the forfeiture of spirits from the 
same distillery for alleged frauds by a decree of 
another court is admissible as a circumstance 


73. U.S.—U. S. V. One Distillery, 
Cal.. 19 S.Ct. 624, 174 U.S. 149, 43 
L.Ed. 929—U. S. v. About 151.682 
Acres of Land in McHenry County, 
C.C.A.I11., 99 F.2d 716—U. S. v. 
One Packard Truck, C.C.A.N.T., 55 
F.2d 882—U. S. v. One Bay State 
Roadster, D.C.Conn., 2 F.2d 616— 
U. S. V. One 1942 Studebaker, D.C. 
Del-, 59 F.Supp. 835—U. S. v. One 
Chevrolet Sedan, D.C.R.L, 54 F. 
Supp. 553—U. S. V. One 1942 Stude¬ 
baker, D.C Del,, 50 F.Supp. 835— 
U. S. V. Stewart Truck, Motor No. 

S. A. 63214, D.C.N.Y., 36 F.Supp. 
353—U. S. V. One Ford V-8 Sedan, 
134 Model, D.C.Ky., 11 F.Supp. 515 
—U. S. V. Various Articles of Per¬ 
sonal Property Seized at Premises 
of Charles D. Noble, D.C.N.Y., 11 
F.Supp. 193—U. S. V. One Engine 
& Belting, Etc., Pa., 179 F. 698, 103 
C.C.A. 43—Jackson v. U S., C.C.N. 

T. , 21 F. 35—In re Quantity of 

Distilled Spirits, D.C.N.Y., 20 F. 
Cas.No.11,494, 9 Int.Rev.Rec. 9— 

U. S. V. Thirty-Five Barrels of 
High Wines, D.C.Ill., 28 F.Cas.No. 
16,460, 9 Int.Rev.Rec. 67. 

33 C.J. p 376 notes 85, 86, p 378 note 
17, p 370 note 67 [c]. 

74. U.S.—U. S. V. Thirty-Five Bar¬ 
rels of High Wines, D.C.Ill., 28 F. 
Cas.No. 15,460, 9 Int.Rev.Rec. 67. 

33 C.J. p 346 note 36. 

75. U.S.—In re Quantity of Distilled 
Spirits, D.C.N.Y., 20 F.Cas.No 11,- 
494, 9 Int.Rev.Rec. 9—U. S. v. One 


Still, C.C.N.Y., 27 F.Cas.No.15,954, 
5 Int.Rev.Rec. 189. 

33 C.J. p 376 note 88. 

76. U.S.—U. S. V. Eighteen Barrels 
High Wines, C.C.N.Y., 25 F.Cas.No. 
15,033, 8 Blatchf. 475. 

77. U.S,—Lilienthal’s Tobacco v. U. 
S., N.Y., 97 U.S. 237, 24 L.Ed. 901. 

33 C.J. p 345 note 97, p 370 note 62, 
p 376 notes 89-91. 

78. U.S.—U. S. V. One Dodge Sedan, 
DC.Utah, 21 F.2d 971—W. F. Cor¬ 
bin & Co. V. U. S., Ohio, 181 F. 296, 
104 C.C.A. 278—Jackson v. U. S., 
C.aN.Y., 21 F. 35. 

79. U.S.—One 1941 Ford % Ton 
Pickup Automobile Truck, Motor 
No. 18-6725628 v. U. S., C.C.A. 
Tenn., 140 F 2d 255—U. S. v. One 
Dodge Sedan, D.C.Cal., 28 F.2d 44 
—U. S- V. One 1942 Studebaker, D. 
C.Del., 59 F.Supp. 835. 

80. U.S.—U. S. V. One Marmon Au¬ 
tomobile, D C.Ga., 5 F.2d 113, re¬ 
versed on other grounds, C.C.A., 
Marmon Atlanta Co. of Georgia v. 

U. S., 8 P.2d 267. 

81. U.S.—Commercial Credit Corpo¬ 
ration V. U. S., C.C.A.N.T., 18 F.2d 
927. 

82. U.S.—In re Quantity of Dis¬ 
tilled Spirits, D.C.N.Y., 20 F.Cas. 
No.11,494, 9 Int.RevRec. 9—U. S. 

V. Eight Casks of Whiskey, D.C.N. 
Y., 25 P.Cas.No.15,030. 7 IntRev. 
Rec. 4, 14 Pittsb.Leg.J. 11—U. S. 
v. Seventy-Eight Barrels, D.C.N.Y., 
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27 F.Cas.No.16,257, 7 Int.Rev.Rec. 

4. 

83. U.S.—U. S. V. One Oldsmobile 
Coupg, D.C.Idaho, 22 P.2d 441— 
U S. V. One White One-Ton Truck, 
D.C.Wash., 4 P.2d 413. 

84. U.S.—Jackson v. U. S., C.C.N.Y., 

21 F. 3-5. 

85. U.S.—U. S. V. One 1939 Model 
Ford Pickup Truck, Motor No. 
4662201, D.C.SC., 35 F.Supp. 905. 

Be. U.S.—U. S. V. Petersburg Dis¬ 
tillery, C.ava., 25 P.Cas.No.14,961, 

22 Int.Rev.Rec. 195. 

87. U.S.—Lilienthal’s Tobacco v. U. 
S., N.Y., 97 U.S. 237, 24 L.Ed. 901. 

33 C.J. p 378 note 23. 

88. U.S.—Busic V. U. S., C.C.A.N.C., 
149 P.2d 794—U. S. v. One Marmon 
Automobile, D.C.Ga., 5 F.2d 113, 
reversed on other grounds, C.C.A., 
Marmon Atlanta Co. of Georgia v. 

U. S., 8 P.2d 267—U. S. v. One 
Ford Coupe Automobile, 1934 Mod¬ 
el, Motor No. 18-1049806, D.C.Tex., 
26 F.Supp. 867—U. S. v. One 1935 
Model Chevrolet CoupS Automo¬ 
bile, D.C.Ky., 14 F.Supp. 680—U. S. 

V. One Ford V-8 Sedan, 1934 Mod¬ 
el, D.C.Ky., 11 F.Supp. i516—U. S. 

V. Three Hundred and Eight Cad¬ 
dies of Tobacco, D.C.N.Y., 28 F. 
Cas.No.16,501, 10 Int.Rev.Rec. 126. 

89. U.S.—U. S. V. Quantity of To¬ 
bacco, D.C.N.Y., 27 P.Cas.No.16,106, 
6 Ben, 68. 

33 C.J. p 378 note 24. 
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strengthening the presumption of fraud charged.^® 
xA.dmissions by claimant are admissible to prove 
facts warranting the forfeiture.^^ Evidence ob¬ 
tained by an illegal search and seizure is not ad- 

missible.92 

Weight mid sufficiency. The proceeding for for¬ 
feiture being a civil suit, the government is not re¬ 
quired to prove its allegations beyond a reasonable 
doubt,93 l3ut only by a preponderance of the evi¬ 


dence.^*^ General rules as to the weight and suffi¬ 
ciency of evidence apply.95 Evidence offered in 
particular cases has been adjudged sufficient to 
warrant forfeiture,96 to prove intent to defraud 
the government,97 to prove that the tax had not 
been paid,9S and to prove other matters.99 On the 
other hand, evidence offered in particular cases 
has been adjudged insufficient to warrant forfei¬ 
ture,! to prove intent to defraud the govern- 


00. U.S.—U. S. v. One Distillery, D. 
C.Ohio, 27 F.Gas No. 15,930, 2 Bond 
399. 

91. U.S.—Turner v. Camp, C.C.A. 
Ga., 123 F.2d S40. 

92. U.S.—U. S. V. Jenello, C.C.A.Pa., 
102 F.2d '587. 

93. U.S.—U. S. V. About 151.682 

Acres of Land in McHenry County, 
C.C.A.I11., 99 F.2d ‘716—The 

Czecho-Slovakia, CC.A.La., 58 F. 
2d 746—Two Certain Ford Coup$ 
Automobiles v. U. S., C.C.A.Ga., 53 
F.2d 187. 

ISvidenoe should be clear and cou- 
yincmg' to justify forfeiture.—U. S. 
V. One Ford CoupS Automobile, D.C. 
Idaho, 21 F.2d 639. 

94. U.S.—Pocahontas Distilling Co. 
V. U. S., Va., 218 F. 782, 134 C.C. 
A, 566, certiorari denied 35 S.Ct. 
602, 238 U.S. 620, '59 L.Bd. 1492— 
Grain Distillery No. 8 of Eastern 
Distillery Co. v. U. S., Va., 204 P. 
429, 122 C.C.A. 615—U. S. v. One 
Distillery and Fixtures, D.C.N.C., 
193 F. 720. 

33 C.J. p 378 notes 18, 19. 

95. U.S.—U. S. V. Five Hundred 
Eight Barrels of Distilled Spirits, 
C.C.N.T., 25 P.Cas.No.15,113, 5 Int. 
Rev.Rec. 190. 

Evidence in cri mina l proceeding 

(1) Conviction of the owner of a 
car of concealing liquor with it, in 
violation of revenue law, is conclu¬ 
sive in forfeiture proceeding of guilt 
of the car, against innocent mortga¬ 
gee.—U. S. V. One Ford, D.C.Neb., 21 
P.2d 628. 

(2) Evidence which Is sufficient to 
justify conviction of offense of re¬ 
moving, depositing, or concealing 
goods subject to federal tax with in¬ 
tent to defraud United States of 
such tax is sufffcient to warrant for¬ 
feiture of such goods, containers 
thereof, and vehicles used in remov¬ 
al, or for deposit or concealment 
thereof.—U. S. v. One 1937 Model 
Ford Coach, Motor No. 3972861, D.C. 
S.C., 67 F.Supp. 977. 

90. U.S.—Seib V. U. S., C.C.A.MO., 

150 P.2d 673—Busic v. U. S., C.C. 
A.N.C., 149 P.2d 794—One 1941 

Ford % Ton Pickup Automobile 
Truck, Motor No. 18—6725628 v. 
U. S., O.C.A.Tenn., 140 F.2d 2'56— 
Edenfield v. U. S,, C.C.A.Ga., 79 
F.2d *615—The Algie, D.C.N.T., 56 


P.2d 388, affirmed, C.C.A., U. S. v. 
The Algie, 67 F.2d 1014—U. S. v. 
Premises at 1707-9 and 1715 St. 
Marks Ave. in Kings County, State 
of New York, D.C.N.Y., 55 F.2d 
271—Two Certain Ford Coup§ Au¬ 
tomobiles V. U. S., C.C.A.Ga., ‘53 P. 
2d 187—C. I. T. Corporation v. U. 

5., C.C.A.Cal., 44 F.2d 950—U. S. 
V. Porty-Six Bottles Alleged Home 
Brew Beer, D.C.N.T., 39 F.2d 240— 
U. S. V. C. I. T. Corporation, C.C.A. 
Pa., 31 P.2d 680—U. S. v. One 1937 
Model Ford Coach, Motor No. 
3972861, DC.SC, 57 F.Supp. 977— 
U. S. V. One 1940 Plymouth Sedan 
Motor No. 13,340, D C.Mass., 44 P. 
Supp. 590—U. S. V. One Reo Truck, 
D.C.N.Y., 25 F.Supp. 213—U. S. v. 
One Ford V-8 Truclc, D.C.Wyo., 17 
P Supp. 439—U. S. V. One Chevro¬ 
let Truck, D.C.N.Y., 1 F.Supp. 896 
—^U. S. V. One Cadillac Automobile 
Bearing Motor No. 61-V-238, D.C. 

111., 292 F. 773—U. S. v. One Ma¬ 
chine for Corking Bottles, D.C. 
Wash., 267 P. 501—Pocahontas 
Distilling Co. v. U. S., Va., 218 P. 
‘782, 134 C.C.A. 566, certiorari de¬ 
nied 35 S.Ct. 602, 238 U.S. 620, 59 
L.Ed, 1492. 

97. U.S.—Seib V. U. S., C.C A.Mo., 
150 P.2d 673—One 1941 Ford Vz 
Ton Pickup Automobile Truck, 
Motor No. 18-6725628 v. U. S., C.C. 
A.Tenn., 140 F.2d 255—The Czecho¬ 
slovakia, C.C.A.La., 58 F.2d 746— 
The K-19294, D.C.NJ., -53 P.2d 246 
—General Motors Acceptance Cor¬ 
poration V. U. S., C.C.A.Mich., 40 
P.2d 599—Pacific Finance Corpora¬ 
tion V. U. S., C.C.A.Cal., 39 F.2d 
427—General Motors Acceptance 
Corporation v. U. S., C.C.A.Okl., 32 
F.2d 121—U. S, V. One Packard 
Roadster Automobile, Engine No, 
U-105-464-A, D.C.Cal., 29 P.2d 424 
—U. S. V. One Oldsmobile CoupA 
D.C.Idaho, 22 F.2d 441—Commer¬ 
cial Credit Corporation v. U. S., C. 
C.A.NY., 18 P.2d 927—U. S. v. One 
1937 Model Ford Coach, Motor No. 
3972861, D.C.S.C., 57 F.Supp. 977— 
U. S. V. One International Trailer 
Unit and Trailer, D.C.N.J., 36 P. 
Supp. 845—U. S. V. One 1935 Mod¬ 
el Chevrolet CoupS Automobile, D. 
C.Ky., 14 F.Supp. 680—U. S. v. One 
Buick Roadster, D.C.Mont., 280 F. 
'517. 

98. U.S.—The Czecho-Slovakia, CC. 
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A.La., 58 F.2d 74 6—TJ. S. V. One 

Oldsmobile Coup4, D.C Idaho, 22 F. 
2d 441—Commercial Credit Co. v. 
U. S., C.C.A.Wash., 17 P.2d 902, re¬ 
versed on other grounds 48 S.Ct. 
232, 276 U.S 226, 72 L Ed. 541— 

U. S. V. One 1942 Studebaker, D.C. 
Del., 59 F.Supp. 835. 

99. Evidence held sufficient 

(1) To authorize dismissal of li¬ 
bel.—U. S. V. Jenello, C.C.A.Pa., 102 
F.2d 587. 

(2) To prove that liquor was man¬ 
ufactured at certain time.—The 
Kawailani, Hawaii, 128 P. 879, 63 

C. C.A. 347. 

(3) To prove that claimant did not 
believe that tax was paid.—In re 
Quantity of Distilled Spirits, D.C.N. 
Y., 20 F.Cas.No.11,494, 9 Int.Rev.Rec. 

9. 

(4) To prove that property was 
acquired in good faith without 
knowledge of, or participation in, of¬ 
fense.—U. S. V. One Ford V-8 Truck, 

D. C.Wyo., 17 F.Supp. 439. 

(5) To prove that property was 
used without participation of, or 
neglect by, claimants.—U. S. v. One 
Model H Farmall Tractor, Serial No. 
117099, D.C.Tenn., 51 F.Supp. 603. 

(6) To prove that claimant was 
not owner of property—U. S. v. One 
1939 Cadillac Two-Passenger Coupe, 
Motor No. 8291842, License No. NJ- 
MH-27—V, D.C.N.J., 36 F.Supp. 847. 

(7) To show an intention to use 
property for manufacture of liquor. 
—U. S. V. One Ford Truck, D.C.Tex., 
46 F.2d 176. 

(8) To show that the weather did 
not force ship into United States wa¬ 
ters.—The Pesaquid, D.C.R.I., 11 F. 
2d 308. 

(9) To warrant return of the prop¬ 
erty to claimant.—U. S. v. One Ford 
Coup§ Automobile, D.C.Idaho, 21 F. 
2d 639. 

1. U.S.—U. S. V. Eleven Five-Gallon 
Stills, D.C.IIL, 43 F.2d 1001—U. S. 

V. One Dodge Coup4, D.C.Mass., '34 
F 2d 942—U. S. v. One Packard 
Roadster Automobile, Engine No. 
U-105-464-A, D.C.Cal., 29 F.2d 424 
—U. S. V. One Pontiac Coup@ Au¬ 
tomobile, D.C.Tex., 25 P.2d 755— 
Hawley v. U. S., C.C.A.Okl., 15 F. 
2d 621—U. S. V. One Chevrolet Se¬ 
dan, D.C.R.I., 54 F.Supp. 653—U. S. 
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ment,* to prove that the tax had been paid,3 and to 
prove other matters.^ 

§ 959. Trial, Judgment, Review, and Costs 

The general rules of trial, judgment, review, and 
costs in civil cases govern In forfeiture proceedings un¬ 
der the interna! revenue statutes. 

In forfeiture proceedings, tinder the internal rev¬ 
enue statutes, disputed questions of fact should be 
submitted to the jury,^ but where the evidence on a 
question is all one way-, the court is justified in not 
submitting the question as one of fact to the ju- 
ry.s A forfeiture proceeding cannot be tried on 
affidavits unless all parties consent to such pro¬ 
cedure.'^ Separate forfeiture proceedings may be 
consolidated where they are based on connected 
transactions.^ Where the information in different 
counts avers several frauds, under different sec¬ 
tions of the statute, a verdict of forfeiture will be 
sustained, if there is one count setting forth a 
fraud, within the words of any one of the sec¬ 
tions.^ 

In a forfeiture proceeding against an automo¬ 
bile, it is not necessary to make a finding concern¬ 
ing the true owner of the vehicle,or a finding 


that claimant had knowledge of the offense.^^ 
Judgment, The presumption of the validity of 
judgments applies to judgments in forfeiture pro¬ 
ceedings under the internal revenue statutes.^2 
Wffiere a bond has been substituted for the prop¬ 
erty, the government is entitled to interest on the 
appraised value of the property from the date of 
the decree of condemnation.^^ A motion for a new 
trial is addressed to the court’s discretion.^^ It 
has been held that the court will not grant a new 
trial in an action for a forfeiture where the verdict 
is for claimant.^^ There is no power to open a 
judgment of forfeiture after the term at which it 
was entered, but where a judgment is entered by 
mistake of the court the mistake may be corrected 
after almost any lapse of time if the rights of third 
parties have not intervened.^® 

Review, General rules apply as to the review of 
forfeiture proceedings under the internal revenue 
statutes.^*^ Accordingly, a court on appeal will not 
consider objections that were not raised below, 
and a discretionary ruling of the trial court will be 
reviewed only for abuse of discretion.19 Findings 
of fact by a jury or the trial court will not be dis¬ 
turbed if supported by substantial evidence,but a 


V. Stewart Truck, Motor No. S. A, 
63214, D.C.N.T., 36 F.Supp. 353— 
U. S. V. One 193‘o Model Chevrolet 
Coup§ Automobile, D.C.Ky., 14 F. 
Supp. 680—U. S. V. Eleven Thou¬ 
sand One Hundred and Fifty 
Pounds of Butter, Minn., 195 F. 
657, 115 C.C,A. 463—^Three Pack¬ 
ages of Distilled Spirits v. U. S., 
Mo., 129 F. 329, 63 C.C.A. 263— 

U. S. V. One Package of Distilled 
Spirits, D.C.IIL, 88 F. 856~U. S. 

V. Forty-Eight Hundred Gallons of 
Spirits, D.C.N.T., 25 F.Cas.No.15,- 
153, 13 Int.Rev.Rec. <52. 

2. XJ.S.—U. S. V. One Five-Ton Fed¬ 
eral Truck, €.C.A.Pa., 25 F.2d 7SS 
—^National Bond & Investment Co. 
V. U. S., C.C.A.I1L, 8 P.2d 942— 
Cadillac Automobile Motor No. 61- 
D-47S r. IT. S., C.C.A.Tenn., 7 P.2d 
102—XT. S. V. One 1942 Studehaker, 
D.C.Del., 59 F.Supp. 835—U. S. v. 
One 1939 Chevrolet Sedan, Engine 
No. 2402802, D.C.Fla., 35 F.Supp. 
142. 

a IT.S.—XT. S. V. One Six Ton Wich¬ 
ita Motortruck and One Hundred 
and Twenty Six Cases of Intoxi¬ 
cating Liguor, D.C.N.Y., 37 F.2d 
617—U. S. V. One 1939 Chevrolet 
-Coach Automobile, Motor No. 
1925763, D.C.Ky., 33 F.Supp. 627— 
XT. S. V. Eight Casks of Whiskey, 
D.C.N.T., 26 F.Cas.No.15,030, 7 Int. 
Rev.Reo. 4, 14 Pittsb.Leg.J. 11. 

4. U.S.—One Hundred and Ninety- 
Nine Barrels of Whiskey v. XT. S., 
Tex., 94 U.S. 86, 24 B.Ed. '57. j 


5. U S.—^Waterloo Distilling Corpo¬ 
ration V. U. S., N.Y., 51 S.Ct. 282, 
282 U.S. 577, 75 L.Ed. 558—^Dilien- 

’ thal’s Tobacco v. U. S., N.Y., 97 
U.S. 237, 24 L.Ed. 901. 

Evidence held sufficient to warrant 
submission to jury 

U.S.—U. S. V. About 151.682 Acres 
of Land in McHenry County, C.C. 
A.I11., 99 F.2d 716. 

6. U.S.—U. S. V. One Still, C.C.N. 
Y., 27 F.Cas.No.1'5,954, 6 Blatchf. 
403, 5 Int.Rev.Rec. 189. 

7. U.S.—U. S. v. C. I. T. Corpora¬ 
tion, C.C.A.N.Y., 93 F.2d 469. 

8. U S.—Two Certain Ford Coup6 
Automobiles v. U. S., C.C.A.Ga., 53 
F.2d 187. 

9. U.S.—Snyder v. U. S., La, 5 S. 

Ct. 118, 112 U.S. 216, 28 L.Ed. 697 
—U. S. V. 800 Caddies of Tobacco, 
D.C.Ohio, 25 F.Cas.No.15,036, 2 

Bond 305. 

33 C.J. p 379 note '54. 

10. U.S.—U. S. V. One 1940 Plym¬ 
outh Sedan Motor No. 13,340, D.C. 
Mass., 44 F.Supp. 590. 

11. U.S.—U. S. V. One 1940 Plym¬ 
outh Sedan Motor No. 13,340, su¬ 
pra 

12. U.S.—Reo Atlanta Co. v. Stern, 
D.C.Ga, 279 F. 422. 

13. U.S.—One Hundred and Ninety- 
Nine Barrels of Whiskey v. U. S., 
Tex., 94 U.S. 86, 24 L.Ed. 57. 

14. U.S.—^U. S. V. Commercial Cred¬ 
it Co., O.C.A.Md., 20 F.2d 519. 

1220 


15. U.S.—U. S. V. One Hundred and 
Seventeen Packages of Plug To¬ 
bacco, D.C.N.Y., 27 F.Cas.No.15,936, 
10 Ben. 343. 

16. U.S.—U. S. V. Twenty Packages 
Distilled Spirits, D.C.Mass., 28 F. 
Cas.No.16,569, 24 Int.Rev.Rec. 54. 
Errors not merely formal must be 

corrected by proceedings in the ap¬ 
pellate tribunal.—U. S. v. One Hun¬ 
dred and Sixty-Three Barrels of 
Whiskey, D.C.Mo., 27 P.Cas.No.15,- 
937. 

17. Ala—^U. S. V. One Ford Coupd 
Automobile, Ala, 47 S.Ct. 154, 272 
U.S. 321, 71 L.Ed. 279, 47 A.L.R. 
1025—U. S. V. One 1941 Cadillac 
Sedan, Motor and Serial No. 
15367924, C.C.A.Ind., 145 F.2d 296— 
U. S. V. Commercial Credit Co., C- 
C.A.Md., 20 F.2d 519—The Busy, 
C.C.R.I., 4 F.Cas.No.2,232, 2 Curt. 
586. 

18. U.S.—U. S. V. One 1941 Cadillac 
Sedan, Motor and Serial No. 
5367924, C.C.A.Ind., 14-5 F.2d 296— 
U. S. V. One 1937 La Salle Sedan 
Automobile, Motor No. 2,234,769, C. 
C.A.Okl., 116 F.2d 356. 

19. U.S.—U. S. V. One 1935 Dodge 
Rack-Body Truck, Motor No. T— 
13—6444; License 138—967, C.C.A. 
N.Y., 88 F.2d 613. 

20. U.S.—U. S. V. One 1941 Cadillac 
Sedan, Motor and Serial No. 
5367924, C.C.A.Ind., 145 F.2d 296. 

33 C.J. p 379 notes 52, 53. 
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finding which is not supported by any competent 
evidence will be set aside.^i A judgment will not 
be reversed because of a harmless error.-^ 

Costs, Claimant is subject to the pa^mient of 
costs where judgment is rendered against him in a 
forfeiture proceeding under the internal revenue 
laws.2^ Costs include the expenses of watching 
property which has been seized,and premiums for 
insurance of seized property which have been paid 
by the marshal.25 On dismissal of a libel to forfeit 
property found in an inclosure in connection with 
an illegal distillery, because of the compromise of 
a criminal prosecution, the costs accruing after the 
compromise will be assessed against claimant, where 
he did not file a supplemental answer immediately 
following the compromise and procure a speedy de¬ 
termination of the issue.^® Any expenses result¬ 
ing from his unreasonable delay in prosecuting the 
forfeiture will be charged against the collector of 
internal revenue.^ 

§ 960. - Effective Date of Forfeiture 

A forfeiture under the interna! revenue statutes 
takes effect as of the date the offense was committed. 

While the government’s title to forfeited prop¬ 
erty is not perfected until judicial condemnation,^^ 
when an act has been done which works a forfei¬ 
ture of property under the internal revenue stat¬ 
utes, the forfeiture takes effect immediately on the 


commission of the act The judgment of forfei¬ 
ture relates back to the time the offense was com¬ 
mitted, and operates at that time as a statutory 
transfer of the right of property to the govern- 
ment,29 and avoids intermediate sales and aliena¬ 
tions even to innocent purchasers.^® Property ac¬ 
quired by the person who committed the offense 
subsequent to the date of the offense and found 
in his possession is not forfeited.^^ 

§ 961. Disposition of Forfeited Goods 

A forfeiture and sale under the revenue laws gen¬ 
erally pass the entire title to the property. 

A forfeiture and sale under the revenue laws 
generally pass the entire title to the property.^^ 
The proceeds of a sale of forfeited property belong 
to the government and cannot be applied to the pay¬ 
ment of the tax on the property,®3 ]3ut it has been 
held that the property should be destroyed where 
it will not bring a price equal to the taxes due on 
the property.®^ Where the collector of internal 
revenue is authorized to sell seized property with¬ 
out a decree of forfeiture, a purchaser at such sale 
acquires good title,®5 but such sale is ineffective if 
the collector is not acting within the scope of his 
authority.®® Where the court has entered a de¬ 
cree directing the discharge of the property, claim¬ 
ant should move the court for the necessary orders 
to have the property returned to its owner.®^ 


21. U.S.—U. S. V. One Hudson 

Coupe, 1938 Model, Engine No. 
'89318^8, N. C. License No. 571— 
749 (1939), C.C.A.N.C., 110 F.2d 

300. 

22. U.S.—U. S. V. One 1935 Dodge 
Rack-Body Truck, Motor No. T— 
13 — 6444 ; License 138—957, C.C.A. 
N.Y., 88 F.2d 613—Alksne v. U. S., 

C. C.A.Mass., 39 F.2d 62, certiorari 
denied 50 S.Ct. 467, 281 U.S. 768, 
74 L.Ed. 1175. 

23. U.S.—U. S. V. Seven Barrels 

Distilled Oil, D.C.N.Y., 27 F.Cas. 
No.l6,253a, 8 Int.Rev.Rec. 162. 

33 C.J. p 381 note 93. 

24. U.S.—Fifteen Empty Barrels, 

D. C.N.Y., 9 F.Cas.No.4,778, 1 Ben. 

' 125. 

25. U.S.—U. S. V. Three Hundred 

Barrels of Alcohol, D.C.N.Y., 28 F. 
Cas.No.16,509, 8 Int.Rev.Rec. 105. 

33 C.J. p 381 note 97. 

26. U.S.—U. S. V. One Five-Pass. 

Ford Auto., D.C.Wash., 263 F. 241. 

27. U.S.—Standard Carpet Co. v. 
Bowers. D.C.N.Y., 284 F. 284. 

28. U.S.—Motlow V. State of Mis¬ 
souri ex rel. Koeln, Mo., 55 S.Ct. 
661, 295 U.S. 97, 79 L.Ed. 1327, re¬ 
hearing denied 55 S.Ct. 912, two 
cases, 295 U.S. 769, 79 L.Ed. 1709— 


Southern Surety Co. v. Motlow, C. 
C.A.Tenn., 61 F.2d 464. 

Fla.—Pilcher v. Faircloth, 33 So. 
545, 135 Fla. 311. 

Mich.—^Wessels v. Beeman, 49 N.W. 

483, 87 Mich. 481. 

33 C.J. p 372 note 92. 

29. U.S.—Motlow V. State of Mis¬ 
souri ex rel. Koeln, Mo., 55 S.Ct. 
661, 295 U.S. 97, 79 L.Ed. 1327, re¬ 
hearing denied 55 S.Ct. 912, two 
cases, 295 U.S. 769, 79 L.Ed. 1709 
—Southern Surety Co. v. Motlow, 
CC.A., 61 F.2d 464—Heidritter v. 
Elizabeth Oil Cloth Co., C.C.N.J., 
6 P. 138, affirmed 5 S.Ct 135, 112 
U.S. 294, 28 L.Ed. 729. 

Mich.—Gedratis v. Carroll, 225 N.W. 

625, 247 Mich. 141. 

33 C.J. p 372 note 90. 

30. U.S.—U. S. v. Stowell, Mass., 10 
S.Ct 244, 133 U.S. 1, 33 L.Ed. 555. 

Mich.—Dean v. Chapin, 22 Mich. 275. 
33 C.J. p 329 note 49, p 372 notes 91, 
98. 

State court levy on property 

Statutory right of government to 
seize and forfeit spirits on which 
tax had not been paid is not defeated 
by fact that spirits had been levied 
on under execution on a judgment of 
a state court against the owner.— 
XT. S. V. One 26% Oz. Full Bottle of 
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Lawson’s Scotch Whiskey, D.C.N.Y., 
17 F.Supp. 975. 

31. U.S.—U. S. V. One Water Cask, 
D.C.Ky., 27 F.Cas.No.15,966, 10 Int. 
Rev.Rec. 93. 

32. U.S.—Day v. Micou, La., 18 
Wall. 156, 21 L.Ed. 860. 

Rights of third persons see supra § 
941. 

Tax lien. 

When the property is sold under 
decree of forfeiture without reserva¬ 
tion, the marshal’s deed to the pur¬ 
chaser conveys whatever interest 
the United States had therein, and 
the government is estopped to set up 
its tax lien.—U. S. v. Mackoy, C.C. 
Neb., 26 P.Cas.No.15.606, 2 Dill. 299. 

33. U.S.—Harkins v. Williard, N.C.. 
146 P. 703, 77 CC.A. 129. 

34. U.S.—U. S. V. Fifty-Nine Demi¬ 
johns Aguadiente and Four Bar¬ 
rels of Cigarettes, D.C.Fla., 39 F. 
401. 

35. Ala.—Pilcher v* Faircloth, 33 
So. 545, 135 Ala. 311. 

36. N.Y.—Tracey v. Corse, 58 N.T. 
143, 49 How.Pr. 323. 

37. U.S.—Averill v. Smith, N.Y., 17 
Wall. 82, 21 L.Ed. 613. 
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§ 962. In General 

Innocent owners and claimants may be entitfed to 
the remission or mitigation of a forfeiture of property 
seized for a violation of the internal revenue laws. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 3726, and similar statutes, the provisions of the 
law applicable to the remission or mitigation by 
the secretary of the treasury of forfeitures under 
the customs laws, discussed in Customs Duties § 
263, are made applicable to forfeitures incurred or 
alleged to have been incurred under the internal 
revenue laws. Owners who have in no way par¬ 
ticipated in the frauds which caused the forfeiture 
must seek redress from the wrongdoers, or they 
can apply to the ofiicers of the government invested 
with the authority to remit forfeitures.^^ The 
courts will presume that the secretary of the treas¬ 
ury wisely and justly exercised his discretion in 
acting on such an application.^^ This statute, as 
discussed infra § 963, is inapplicable to the remis¬ 


sion or mitigation of forfeitures of vehicles or air¬ 
craft under the liquor laws. 

Vehicles and aircraft. Under the provisions of 
the Criminal Code, 18 U.S.C.A. § 646, formerly 27 
U.S.C.A. § 40 a, innocent owners and claimants 
may be entitled to the remission or mitigation of a 
forfeiture of a vehicle or aircraft seized for a vio¬ 
lation of the internal revenue laws relating to liq- 
uors.40 The statute is a remedial measure,^^ em¬ 
powering the courts, exercising sound discretion, 
to afford relief to innocent persons having inter¬ 
ests in condemned property where the claim is rea¬ 
sonable and just.^2 Xhe statute is a limitation of 
the principle of forfeiture's and it is not intended 
to broadly relieve all innocent owners.^^ Its pri¬ 
mary purpose is not to protect the revenues,'^5 al¬ 
though this is proper matter for consideration when¬ 
ever remission is sought.^® 

The statute should be fairly and reasonably con¬ 
strued^*^ in the light of previous legislative and ju- 


33. U.S.—U. S. V. Two Bay Mules, 
B.C.N.C., 36 F. 84. 

33 C,J. p 371 note 80. 

39. U.S.—U. S. V. One Saxon Auto¬ 
mobile, Va., 257 P. 251, 168 C.C.A. 
235. 

40 . xj.S.—U. S. V. One 1941 Chrysler 
Sedan Automobile Motor No. C28-- 
17313, D.C.Ky., 46 F.Supp. 897— 
U. S. V. 1934 Ford Sedan Motor 
No. 756785. D.C.Mo., 22 F.Supp. 344. 

“Mitigation” of forfeiture has been 
construed as a lessening to any ex¬ 
tent, great or small, between com¬ 
plete remission and complete denial 
of relief; “to mitigate” means to 
malie less severe, to alleviate, or to 
dimmish, not complete remission.— 
U. S. V. One Ford Coach Automobile, 
D.C.Va., 20 F.Supp. 44. 

41. U.S.—U. S. V. One 1936 Model 
Ford V—S De Luxe Coach, Motor 
No. 18-3306511, Ga. & S. C., 59 S. 
Ct. 861, 307 U.S. 219, 83 L.Ed. 1249 
—U. S. V. Automobile Financing, 
Ga. & S.C., 69 S.Ct. 861, 307 U.S. 
219, 83 L.Ed. 1249—U. S. v. One 
1941 Cadillac Sedan, Motor and 
Serial No. 5367924, C.C.A.Ind., 145 
F.2d 296—U. S. V. One 1939 Model 
Be Soto Coupe, Motor No. S6— 
27,687, C.C.A.OkL, 119 P.2d 616— 
Pittsburgh Parking Garages v. U. 
S., C.aA.Pa., 108 P.2d 35—U. S. v. 
One 1940 Plymouth Coup-§ Auto¬ 
mobile, B.O.Ark., 43 F.Supp. 370— 
U. S. V. One Ford V-8 Truck, B.C. 
Wyo., 17 F.Supp. 439. 

42. U.S.—U. S. V. One 1936 Model 

Ford V-8 Be Luxe Coach, Motor 
No. 18-3306511, Ga. & S.C., 59 S.Ct. 


I 861, 307 U.S. 219, 83 L.Ed. 1249— 

U. S. V. Automobile Financing, Ga. 

' & S. a, 59 S.Ct. 861, 307 U.S. 219, 

S3 L.Ed. 1249—U. S. v. One 1941 

Cadillac Sedan, Motor Serial No. 

5367924, C.C.A.Ind., 145 F.2d 296— 

Pittsburgh Parking Garages v. U. 

S., C.C.A.Pa., 108 P.2d 35. 

Othe^ statements 

(1) The statute is designed to pro¬ 
tect innocent but vigilant sellers and 
dealers in commercial paper from 
suffering undue hardship because of 
the faults of others.—U. S. v. Fed¬ 
eral Credit Co., C.C.A.Miss., 117 F.2d 
341. 

(2) In enacting the statute, con¬ 
gress intended to provide for en¬ 
forcement of section two of the 
Twenty-First Amendment to the fed¬ 
eral Constitution as well as to pro¬ 
tect revenues of the government and 
promote the public good by sup¬ 
pressing a wrong.—U. S. v. One 1949 
Plymouth Coupe Automobile, B.C. 
Ark., 43 F.Supp. 370. 

(3) The statute was enacted to re- 
QLuire finance companies to include 
the “bootleg hazard” as one aspect 
of the credit risk—U. S. v. One 1949 
Ford Coach Automobile, Motor No. 
18-5885613, B.C.Ky., 43 F.Supp. 593. 

(4) The statute manifests an in¬ 
tent to relieve the finance companies 
that are careful.—U. S. v. One Ford 
Coup A B.C.Pa., 24 F.Supp. 74. 

(5) Statute was Intended to re¬ 
lieve against hard and fast rules 
concerning forfeiture of property 
against so-called innocent claimants 
or lienholders.—U, S. v. One Ford 
V-8 Truck, B.C.Wyo., 17 F.Supp. 439. 
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[ Reasonable precautions reijuired 
The statute requires something 
more than exercise of good faith and 
requires that finance companies take 
reasonable precautions against ficti¬ 
tious sales where they can be checked 
by reasonable care.—U. S. v. One 
1936 Model Ford Be Luxe Tudor 
Automobile, B.C.Ga., 22 F.Supp. 507. 
Where bond forfeited 
A bond posted as security for pro¬ 
duction of a vehicle, which has been 
seized for violation of the internal 
revenue laws relating to liquor, be¬ 
comes functus officio on entry of a 
decree of forfeiture, so that relief 
therefrom must be procured not by 
remission of forfeiture of the bond, 
but by proof of an interest in the 
vehicle acquired in good faith.—U. 
S. V. One Ford V-8 Truck, 1934 
Model, Motor No. ,1998663, D.C.Wash., 
23 F.Supp. 698. 

da. U.S.—U. S. V. One Ford Coup4, 
B.C.Pa., 24 F.Supp. 74. 

44. U.S.—U. S. V. One Ford Coup6, 
supra. 

45- U.S.—U. S. v. One 1936 Model 
* Ford V-8 Be Luxe Coach, Motor 
No. 18-3396511, Ga. & S.C., 59 S.Ct. 
861, 397 U.S. 219, 83 L.Ed. 1249— 
U. S. V. Automobile Financing, Ga. 
& S.C., 69 S.Ct. 861, 307 U.S. 219, 
83 L.Ed. 1249. 

45. U.S.—U. S. V. One 1936 Model 
Ford V-8 Be Luxe Coach, Motor 
No. 18-3306511, Ga. & S.C., 59 S. 
Ct. 861, 307 U.S. 219, 83 L Ed. 1249 
—U. S. V. Automobile Financing, 
Ga. & S.C., 69 S.Ct. 861, 307 U.S. 
219, 83 L.Ed. 1249. 

47. U.S.—U. S. V. One 1940 Ply- 
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dicial declarations surrounding the forfeiture of 
property for violation of the internal revenue 
lawSj^s to carry out the intent of congress.'^s Since 
the statute is a remedial measure, it must be liber¬ 
ally construed,^® in favor of its purposes,when 
a claimant comes within its provisions.^2 xhe stat¬ 
ute must also be uniformly construed throughout 
the United States,since it has a direct bearing on 
trade and commerce.^^ 

§ 963. Jurisdiction 

The district court in which a proceeding for a for¬ 
feiture of a vehicle under the interna! revenue laws re¬ 
lating to liquors has been instituted has exclusive juris¬ 
diction or power to remit or mitigate the forfeiture. 

Under the Criminal Code, 18 U.S.C.A. § 646 (a), 
the district court, in which a proceeding for the 
forfeiture of a vehicle for violation of the internal 
revenue laws relating to liquors has been institut¬ 
ed, has exclusive jurisdiction or power to remit or 


mitigate the forfeiture,^^ subject to compliance with 
the statutory conditions precedent.^^ The district 
court is without jurisdiction to entertain a petition 
for remission of a forfeiture where no forfeiture 
has been proposed or decreed at the time the peti¬ 
tion was filed.®'^ The statute has been held to 
withdraw from the attorney general and the secre¬ 
tary of the treasury their power to remit or miti¬ 
gate such a forfeiture.^^ 

§ 964. Conditions Precedent 

The right to assert a claim for remission or mitiga¬ 
tion of a forfeiture for violation of the interna! revenue 
laws relating to liquors is dependent on the claimant's 
compliance with statutory conditions precedent. 

The right to assert a claim for remission or miti¬ 
gation of a forfeiture under the Criminal Code, 18 
U.S.C.A. § 646, is dependent on claimant’s com¬ 
pliance with the conditions precedent prescribed by 
the statute.A strict compliance with such con- 


mouth Coupe Automobile, D.C.Ark., 
43 F.Supp. 370. 

48. U.S.—U. S. V. One Ford V-8 
Truck, D.C.Wyo., 17 F.Supp. 439. 

49. U.S.—U. S. V. One 1940 Ply¬ 
mouth Coup6 Automobile, D.C.Ark., 
43 F.Supp. 370. 

The point to be soug-lit is the in¬ 
tent of the law-making- powers — 
U. S. V. One 1936 Model Ford V-8 
De Luxe Coach, Motor No. 18- 
3306511, Ga. & S.C., 59 S.Ct. 861, 307 
U.S. 219, 83 LEd. 1249—U. S. v. Au¬ 
tomobile Financing, Ga. & S.C., 59 
S.Ct. 861. 307 U.S. 219, 83 LEd. 1249. 

50. U.S.—U. S. V. One 1936 Model 

Ford V-S De Luxe Coach, Motor 
No. 18-3306511, Ga. & S C, 59 S.Ct. 
861, 307 U.S. 219, 83 L.Ed. 1249— 
U. S. V. Automobile Financing, Ga. 
& S.C., 59 S.Ct. 861, 307 U.S. 219, 
83 L.Ed. 1249—U. S. V. One 1941 
Cadillac Sedan, Motor and Serial 
No. 5367924, C.C.A.Ind., 145 F.2d 
296—U. S. V. One 1937 La Salle 
Sedan Automobile, Motor No, 2,- 
234,769, C.C.A.Okl., 116 F.2d 356— 
U. S. V. One Hudson Coupe, 1938 
Model, Engine No. 8931838, N. C. 
License No. 571-749 (1939), C.C.A. 
N.C., 110 F.2d 300—Pittsburgh 

Parking Garages v. U. S., C.C.A. 
Pa., 108 P.2d 35—Wilson Motor 
Co. V. U. S., C.C.A.Wash., 84 P.2d 
630—U. S. V. One 1940 Plymouth 
Coup<5 Automobile, D.C.Ark., 43 F. 
Supp. 370. 

51. U.S.—U. S. V. One 1936 Model 

Ford V-8 De Luxe Coach, Motor 
No. 18-3306511, Ga. & S.C., 69 S. 
Ct. 861, 307 U.S. 219, 83 L.Ed. 1249 
—U. S. V. Automobile Financing, 
Ga. <& S.C., 69 S.Ct. 861, 307 U.S. 
219, 83 L.Ed. 1249—Pittsburgh 

Parking Garages v. U. S., C.C.A. 
Pa., 108 F.2d 35. 


52. U.S.—U. S. V. One Ford V-S 
Truck, 1934 Model Motor No. 
1008663, D.aWash., 23 F.Supp. 
608. 

53. U.S.—U. S. V. One 1939 Model 
De Soto Coupe, Motor No. S6-27,- 
687, C.C.A.Okl., 119 P.2d 516—U. S. 
V. Federal Credit Co., C.C.A.Miss., 
117 F.2d 341. 

Its regniremeats cannot be con¬ 
strued as changing with fluctuation 
in population—U. S. v. Federal 
Credit Co., supra. 

54. U.S.—U. S. V. One 1939 Model 
De Soto Coupe, Motor No. S6—27,- 
687, C.C.A.Okl , 119 F.2d 516. 

55. U.S.—One 1941 Ford % Ton 
Pickup Automobile Truck, Motor 
No. 18-6725628 v. U. S., C.C.A. 
Tenn., 140 F 2d 255—U. S. v. One 
1937 Da Salle Sedan Automobile, 
Motor No. 2,234.769, C.C.A.Okl., 
116 F.2d 356—U. S. v. O’Dea Fi¬ 
nance Co., C.C.A. Iowa, 111 F.2d 
358—Universal Credit Co. v. U. S., 
C.C.A.Ohio, 91 F.2d 388—U. S. v. 
One 1935 Dodge Rock-Body Truck, 
Motor No. T—13—6444; License 
138-957, C.C.A.N.Y., 88 F.2d 613— 
C. I. T. Corporation v. U. S., C.C.A. 
Va., 86 F.2d 311—U. S. v. One 1940 
Mercury Coach Automobile Motor 
No. 992140134, D.C.Ky., 43 F.Supp. 
515_U. S, V. One 1940 Plymouth 
Coupe Automobile, D.C.Ark., 43 F. 
Supp. 370. 

Control of automobile 

The fact that court decreeing for¬ 
feiture of automobile for violation 
of internal revenue liquor laws no 
longer had control of automobile, did 
not preclude court from entertain¬ 
ing petition, where court had bond 
which had been given in place of au¬ 
tomobile, since remission of forfei¬ 
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ture would release bond.—Beaudry v. 
U. S., C.C.A.Ga., 92 F.2d 687. 

5S. U.S.—One 1941 Ford % Ton 

Pickup Automobile Truck, Motor 
No. 18—6725628 v. U. S., C.C.A. 
Tenn., 140 F.2d 255—U. S. v. One 

1939 Model De Soto Coup§, Motor 
No. S6—27.687, C CA.Okl., 119 F. 
2d 516—U. S. V. McArthur, C.C.A. 
Miss., 117 F.2d 343—Universal 
Credit Co. v. U. S., C.C.A.N.C., 111 
F.2d 764—U. S. v. One 1935 Dodge 
Rock-Body Truck, Motor No. T— 
13—6444; License 138-957, C.C.A, 
N.Y., 88 P.2d 613—U. S. v. One 

1940 Plymouth Coupe Automobile, 
D.C.Ark., 43 F Supp. 370—U. S. v. 
One 1940 Plymouth Coupe, D.C. 
Me., 40 F.Supp. 344—U. S. v. One 
Chevrolet Sedan, D.C.Pa,, 18 F. 
Supp. 799. 

57. U.S.—U. S. V. One Hudson Se¬ 
dan, Serial No. 960,905, Motor No. 
44850, D.C.Pa., 16 F.Supp. 895— 
U. S. V. One Chrysler Touring Se¬ 
dan, D.C.Pa., 16 F.Supp. 629. 

58. U.S.—Universal Credit Co. v. 
U. S., CC.AOhio, 91 F.2d 388— 
C. I. T. Corporation v. U. S., C.C.A. 
Va., 86 F.2d 311. 

Power of secretary of treasury to 
remit forfeitures see supra § 962. 

59. U.S.—^U. S- V. One 1941, Model 
Ford Coach Motor No. IS—6054018, 
Associates Discount Corporation, 

C. C.A.Ala., 138 P.2d 506—U. S. v. 
One 1939 Model De Soto Coupe, 
Motor No. S6—27,687, C.C.A.Okl., 
119 F.2d 516—U. S. v. Federal, 
Credit Co., C.C.A.Miss., 117 F.2d 
341—U. S. V. Cook & Border Mo¬ 
tor Co., C.C.A.Ark., 89 F.2d 648— 
U. S. V. One 1941 Chrysler Sedan 
Automobile Motor No. C^2,8—17313, 

D. C.Ky., 46 F.Supp. 897—U. S. v. 
One 1940 Plymouth Coupfi, D.C. 
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ditions lias been held necessary.^® 

Good-faitk interest. Under the statute, as a con¬ 
dition precedent to remission or mitigation of the 
forfeiture, a claimant must show that he has an 
interest in the vehicle, as owner or otherwise, which 
was acquired in good faith.^i 

Lack of knouiedge. Under the statute, as a con¬ 
dition precedent to remission or mitigation of the 
forfeiture, a claimant must show that he had at no 
time any knowledge or reason to believe that the 


vehicle was being or would be used in violation of 
the liquor laws.^2 has been held that the statute 
is not to be literally construed as referring to any 
knowledge obtained after an interest in an automo¬ 
bile was acquired as well as before such interest 
was acquired.®^ It has also been held that the stat¬ 
ute does not require claimant to make an investiga¬ 
tion to ascertain whether an automobile is being 
used or will be used in violation of the liquor laws, 
unless claimant has some knowledge or reason to 
believe that such is the case.^^ 


Me., 40 F.Supp. S44—U. S. v. One 
Ford V-8 Coach, B.C.Ill., 14 F. 
Supp. 243. 

CJonditions held accnmnlative 

All the statutory conditions pre¬ 
cedent to remission or mitigation of 
forfeiture of a motor vehicle seized 
for violating revenue laws relating 
to liquor are accumulative, and com¬ 
pliance with the requirements of 
proving that the clsumant seeking 
remission or mitigation has an in¬ 
terest which he acquired in good 
faith and that he had at no time 
any knowledge or reason to believe 
that the vehicle was being or would 
be used in violation of those laws 
does not avoid compliance with the 
requirement of making inquiry con¬ 
cerning the record or reputation of 
the person whose interest claimant 
acquired.—^U. S. v. One 1939 Model 
Be Soto Coupe, Motor No. S6—27,687, 
C.CJLOkl., 119 F.2d 516. 

60. tJ.S.—^U. S. V. One Chevrolet Se¬ 
dan, D.C.Pa., IS F.Supp, 799—XT. S. 
V. One 1936 Model Bafayette 
Coup4 Automobile, Motor No. LE- 
30499, Serial No. L-30999, B.C.Ky., 
14 F.Supp. 1003. 

61. TJ.S.—U. S. V. One 1941 Cadillac 
Sedan, Motor and Serial No. 
5367924, C.C.A.Ind., 145 F.2d 296— 
Universal Credit Co. v. U. S., C.C. 
A.Ohio, 91 F.2d 388—U. S. v. One 
1940 Mercury Coach Automobile 
Motor No. 992140134, B.C.Ky., 43 
F.Supp. 515—U. S, V. One 1937 
Ford Truck Motor No. BBI- 
3424365, Ohio 1938 License 6-BR- 
86, B.C.OMo, 29 F.Supp. 278—U. 

S. V. One 1939 Ford Coach Automo¬ 
bile, B.C.Va., 28 F.Supp. 306—U. S. 
V. One Terraplane Sedan, B.C.N.T., 
23 F.Supp. 710—U. S. V. One Ford 
V—8 Truck, 1934 Model, Motor No. 
1008663, B.aWash., 23 F.Supp. 608. 

<TOOd-faith interest held shown 
(1) Where finance company pur¬ 
chased conditional sales contract 
covering automobile in good faith, 
believing that ostensible purchaser 
was the real purchaser and owner of 
automobile and had no knowledge, 
Information, or suspicion of true 
facts until after automobile had 
been seized for unlawful transporta¬ 
tion of non-taxpaid liquor, company 


acquired an interest in good faith 
within statute-—U. S. v. One 1936 
Model Ford V-8 Be Luxe Coach, 
Motor No. 18-3306511, Ga. & S.C., 59 
S.Ct. 861, 307 U.S. 219, 83 L.Ed. 1049 
—U. S. V. Automobile Financing, Ga. 
& S.C., 59 S.Ct. 861, 307 U.S. 219, 83 
L.Ed. 1249. 

(2) WTiere claimant of automobile 
seized for violation of internal reve¬ 
nue laws relating to liquors was as¬ 
signee of bailment lease used in 
financing sale and had no actual or 
constructive knowledge of intended 
improper use, assignee’s interest was 
acquired in good faith entitling it 
to mitigation or remission of for¬ 
feiture,—Universal Credit Co. v. U. 

5., C.C.A.Ohio, 91 F.2d 388. 
Crood-faith interest held not shown 

Where finance company acquiring 
interest in installment contract for 
sale of automobile did not investi¬ 
gate buyer itself, but relied entirely 
on report of credit agency which 
did not send investigator to buyer’s 
address, where a bootlegger was liv¬ 
ing, it has been held that finance 
company could not claim an inno¬ 
cent interest in automobile.—U. S. 
V. One Ford Coupd, Pa. License 831— 
H-5, B.C.Bel., 21 F.Supp. 156. 

62. U.S.—Federal Credit Co. v. U. 

S. , C.C.A.M1SS., 109 F.2d 121— C. I. 

T. Corporation v. U. S., C-C-A-Va, 
86 F.2d 311—U. S. v. One Stude- 
baker Coupe, 1940 Model, Motor 
No. 92811, B.C.Va., 39 F.Supp. 250 
—^U. S. V. One 1937 Ford Truck 
Motor No. BBI-3424365, Ohio 1938 
License 6-BR-86, B.C.Ohio, 29 F. 
Supp. 278—U. S. V, One 1939 Ford 
Coach Automobile, B.C.Va., 28 F. 
Supp. 306—^U. S. V. One Terra- 
plane Sedan, B.C.N.Y., 23 F.Supp, 
710. 

14.. xpTitation of knowledge 

The knowledge of claimant’s agent 
may be imputed to claimant.— 
Beaudry v. U. S., C,C.A.Ga,, 106 F.2d 
987—U. S. V. 1938 Buick Sedan, 1937 
Minnesota License No. B651-607, B, 
C-Minn., 24 F.Supp. 739. 

Compliance h^d suf&cient 
It has been held that, where 
finance company in good faith ac¬ 
quired conditional sales contract 
covering automobile after investigat¬ 
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ing record and reputation of osten¬ 
sible purchaser followed by favor¬ 
able reports, believing him to be the 
real purchaser and owner, and hav¬ 
ing no knowledge, information, or 
suspicion that he was only a “straw” 
purchaser, there was compliance with 
the statute.—U. S. v. One 1936 Model 
Ford V-S Be Luxe Coach, Motor No. 
18-3306511, Ga. & S.C., 59 S.Ct. 861, 
307 U.S. 219, 83 L.Ed. 1249—U. S. v. 
Automobile Financing, Ga. & S.C., 59 
S.Ct. 861, 307 U.S. 219, 83 L.Ed. 1249. 
Compliance held insufScient 

"Where inquiry of chief of police 
at time of sale of automobile to 
married woman under conditional 
sales contract revealed that woman’s 
reputation was good as to bootleg 
hazard but that her husband was 
suspected as being engaged in trans¬ 
portation and sale of non-taxpaid 
whisky, and contract and purchase- 
money note were signed by woman 
and husband, it has been held that 
the claimant cannot truthfully say 
that he complied with the statutory 
condition.—U. S. v. One 1935 Ply¬ 
mouth Sedan Automobile, Motor No. 
PJ-161376, B.C.Ky., 36 F.Supp. 261. 

63. U.S.—U. S. V. One 1940 Mercury 
Coach Automobile Motor No. 
992140134. B.C.Ky., 43 F.Supp. 515. 

64. U.S.—U. S. V. One 1936 Model 
Ford V-8 Be Luxe Coach, C.C.A. 
S.C., 93 F.2d 771, affirmed U. S. v. 
One 1936 Model Ford V-8 Be Luxe 
Coach, 59 S.Ct. 99, 305 U.S. 564, S3 
L.Ed. 355, rehearing granted 59 S. 
Ct. 141, 305 U.S. 666, 83 L.Ed. 432, 
affirmed U. S. v. One 1936 Model 
Ford V-8 Be Luxe Coach, Motor 
No. 18-3306511, 59 S.Ct. 861, 307 

U.S. 219, 83 L.Ed. 1249—U. S. v. 
One 1936 Model V-8 Ford Coach, 
B.C.Ga., 58 F.Supp. 805—U. S. v. 
One Bodge Truck, 1936 Model, Mo¬ 
tor No. T-2354116, Serial No. 
8151734, B.C.Pa., 28 F.Supp. 231— 
U. S. V. One 1936 Model Ford Be 
Luxe Tudor Automobile, B.C.Ga., 
22 F.Supp. 607—U. S. v. One 1937 
Model Ford V-8 Coupe Automobile, 
B.C.Ky., 22 F.Supp. 385—U. S. v. 
1934 Ford Sedan, Motor No. 756786, 
B.C.Mo., 22 F.Supp. 344. 

A lender of money on antomoblleB 
Is not required to guarantee to the 
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Inquiry as to record or reputation. Under the 
statute, as a condition precedent to remission or mit¬ 
igation of the forfeiture, if claimant’s interest aris¬ 
es out of, or is subject to, any contract under which 
any person having a record or reputation for vio¬ 
lating liquor laws has a right to the vehicle for¬ 
feited, such claimant must show that, before ac¬ 
quiring his interest or before such other person 
acquired his right under the contract, he inquired of 
certain law enforcement officers at specified places 


whether such person had such record or reptita- 
tion, and was informed that he had not.^^ While 
the statute applies particularly to persons and com¬ 
panies engaged in the sale of automobiles, and the 
financing of automobile purchasers,®® it has been 
held broad enough to cover a case where an owner 
permits the use of his automobile to a person who 
has been previously arrested for violation of the 
liquor laws.®*^ While the inquiry must be made, 
if there is a record or reputation for violating the 


government that the automobile will 
never be used for the sale or trans¬ 
portation of intoxicating liquors in 
violation of internal revenue laws 
in order to be entitled to remission 
of forfeiture of the automobile be¬ 
cause of violation of such laws, and 
all that is required of the lender is 
that it make a reasonable effort to 
ascertain the reputation and stand¬ 
ing of the owner of the automobile. 
—U. S. V. One Terraplane Sedan, D. 
C.N.Y., 23 F.Supp. 710. 

Paimre to answer question 

The statute is not complied with 
where a proper investigation of a 
failure to answer a question as to 
the possible illegal use of an auto¬ 
mobile would have thrown light on 
its subsequent improper use.—C. I. 

T. Corporation v. U. S., C.C.A.Va., 86 
F.2d 311—-U. S. V. One 1937 Model 
Chevrolet Sedan Automobile Motor 
No. 273837, D.C.Tenn., 31 F.Supp. 444. 

65. U.S.—U. S. V. McArthur, C.C.A. 

Miss.. 117 F.2d 343—U. S. v. One 
1937 La Salle Sedan Automobile, 
Motor No. 2,234,769, C.C.A.Okl., 116 
F.2d 356—U- S. v. O’Dea Finance 
Co., C.C.A.Iowa. Ill F.2d 358—U. S. 
Y. Cook & Border Motor Co., C.C.A. 
Ark., 89 F.2d 648—Federal Motor 
Finance v. U. S., C.C.A.Iowa, 88 
F.2d 90—U. S. V. One 1940 Ford 
Coach Automobile, Motor No. 18- 
6885613, D.C.Ky., 43 F.Supp. 593— 

U. S. v. One 1940 Plymouth Coupe 
Automobile, D.C.Ark., 43 F.Supp. 
370—IT. S. v. One 1940 Plymouth 
Coupe, D.C.Me., 40 F.Supp. 344— 
U. S. V. One 1937 Ford Truck Mo¬ 
tor No. BBI-3424365, Ohio 1938 
License 6-BR-86, D.C.Ohio, 29 F. 
Supp. 278—U. S. V. Oldsmobile Se¬ 
dan, Indiana License No. 429-407, 
Motor No. F-560-595. D.C.Ohio, 24 
F.Supp. 974—U. S. V. One Ford 
Coach, D.C.Pa., 24 F.Supp. 169— 
U. S. V. One Studebaker Coach, 
Engine No. 147841, D.C.Pa., 24 F. 
Supp. 76—U. S. V. One Ford Coupfi, 
D.C.Pa., 24 F.Supp. 74—U. S. v. 
One Chevrolet Sedan, D.C.Pa., 18 
F.Supp. 799—U. S. V. One Ford 
V-8 Truck, D.C.Wyo., 17 F.Supp. 
439—U. S. V. One 1936 Model La- 
feyette Coup6 Automobile, Motor 
No. LE-30499. Serial No. L-30999, 
D.C.Ky., 14 F.Supp. 1003—U. S. v. 
One 1933 Ford V-8 Coach, D.anL, 


14 F.Supp. 243—IT. S. v. One 1935 

Chevrolet Coup6, D.C.Me., 13 F. 

Supp. 986. 

Absolute reqtiirement of investiga¬ 
tion. 

The statutory provision imposes 
absolute requirement of investiga¬ 
tion on claimant and defines mini¬ 
mum investigation necessary as 
basis of claim for remission or miti¬ 
gation.—U. S. V. O'Dea Finance Co., 
CC.A.Iowa, 111 F.2d 358. 

Iiiteral compliance 

It has been held that there must 
be a literal compliance with the 
terms of the statute.—U. S. v. Na¬ 
tional Discount Corporation, C.C.A. 
Ind., 104 P.2d 611, 125 A.L.R. 283. 

Purpose 

(1) The statute was intended to 
prevent remission to a claimant who 
had failed to inquire when he should 
have done so, and to one chargeable 
with wilful negligence or purpose of 
fraud.—U. S. v One 1936 Model Ford 
V-S De Luxe Coach, Motor No. 18- 
3306511, Ga. &SC., 59 S Ct. 861, 307 
U.S. 219, 83 L.Ed. 1249—U. S. v. Au¬ 
tomobile Financing, Ga & S.C., 59 S. 
Ct. 861, 307 U.S. 219, 83 L.Ed. 1249— 
U S. V. One 1938 Model Chevrolet 
Coach, Motor No. 1427089, West 
Chevrolet Co., C.C.A.Ala., 106 F.2d 
985—U. S. V, One 1941 Ford Coach 
Automobile, Motor No. 18—6247535, 
D C.Va , 42 F Supp. 246—U S. v. One 
1935 Chevrolet Sedan Automobile, 
Motor No. 5317204, D.C.Ky., 37 F. 
Supp. 877—U. S. V. One 1937 Model 
Chevrolet Sedan Automobile, Motor 
No. 273837, D.C.Tenn., 31 F.2d 444. 

(2) It was not intended to require 
one dealing in entire good faith, at 
his peril, first to discover and then 
make inquiry concerning somebody 
of whose existence he has no knowl¬ 
edge or suspicion.—U. S. v. One 1936 
Model Ford V—8 De Luxe Coach, 
Motor No. 18-3305611, Ga.& S.€„ 69 
S.Ct. 861, 307 U.S. 219, 83 L.Ed. 1249 
—U. S. V. Automobile Financing, Ga. 
&S.C., 59 S.Ct. 861, 307 U.S. 219, 83 
L.Ed. 1249—U. S. v. One 1941 Ford 
Coach Automobile, Motor No. 18— 
6247535, D.C.Va., 42 F.Supp. 246— 
U. S. V. One Dodge Truck, 1936 
Model, Motor No. T-2354116, Serial 
No. 8151734, D.CPa., 28 F.Supp. 231 
—U. S. V. One 1936 Model Ford De 
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Luxe Tudor Automobile, D.C.Ga., 22 
P Supp. 507. 

Joint interest 

It has been held that the duty of 
inquiry by claimant is limited to 
cases where person to be investi¬ 
gated has a joint interest in auto¬ 
mobile such as would give him a 
legal right to its possession.—U. S. 

V. One 1936 Model Ford Coach Auto., 
Motor No. 18-2550887, D.C.Ga., 58 P. 
Supp. 802. 

Secret or covered interests 
The statute does not impose on a 
lienor obligation to ascertain at his 
peril existence of secret or covered 
interests, unless from documents 
themselves or other surrounding cir¬ 
cumstances lienor possesses infor¬ 
mation w'*->ich would lead a reason¬ 
ably prudent and law-abiding person 
to make further investigation.—^U. S. 
V. Automobile Financing, C.C.A. Ga., 
99 F.2d 498, affirmed 59 S.Ct. 861, 
307 U.S, 219. 83 L.Ed. 1249. 

The statute is not applicable to 
claimants whose interests do not 
arise out of and were not subject to 
any contract under v/hich a person 
having a record or reputation for 
liquor law violation had a right with 
respect to the vehicle.—Universal 
Credit Co. v. U. S, C.C.A.Ohio, 91 
F.2d 388—C. I. T. Corporation v. U. 
S., C.C.A.Va., 86 F.2d 311~-U. S. v. 
One Studebaker Coupe, D C.Va., 1940 
Model Motor No. 92811, 39 F.Supp. 
250. 

Reliance on information 

If claimant has no reason to be¬ 
lieve that person in office giving 
claimant the answer is not an au¬ 
thorized officer, and such person is 
apparently clothed with authority by 
reason of his presence in, and con¬ 
trol of, office, claimant is entitled to 
rely on information given by such, 
person in response to inquiry.—U. S. 
V. One 1935 Chevrolet Sedan Auto¬ 
mobile, Motor No. 5317204, D.C.Ky., 
37 F.Supp. 877. 

66. U.S.—U. S. V. One 1940 Ply¬ 
mouth Coupe Automobile, D.C.Ark., 
43 F.Supp. 370—U. S. v. One 1937 
Ford Truck Motor No. BBI- 
3424365, Ohio 1938 License 6-BR- 
86, D.C.Ohio, 29 F.Supp. 278. 

67. U.S.—U. S. V. One 1937 Ford 
Truck Motor No. BBI-3424366, 
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liquor laws, wliether or not claimant had knowledge 
or reason to believe that such other person had 
such record or reputation,an inquiry is not a con¬ 
dition precedent where there is no such record or 
reputation.®^ The inquiry must have been made 
before claimant’s interest was acquired.^® It has 
been held that the inquiry must be made both as to 
record and reputation,'^^ the words having equal im- 

portanceJ2 

A ^Vecord” within the meaning of the statute has 
been held to include an arrest,as well as a convic¬ 
tion for violation of the liquor laws.'^^ The term 
has also been held to refer to a record at the head¬ 
quarters of law enforcement officers, and not to 
court records.'^® 

While it has been held that 'deputation” within 


the context and meaning of the statute refers to 
the reputation which the person bears with any 
one of the law enforcement officials enumerated,*^® 
rather than a general public reputation,it has 
also been held that "reputation” within the mean¬ 
ing of the statute is reputation in the usual sense, 
a prevalent or common belief, a general name, the 
opinion of a number of persons, a more or less 
extended and public attribution of the crime, likely 
to be spread about so as to reach claimantJ^ 

The inquiry must be made in the locality where 
such other person acquired his right under the con¬ 
tract, the locality where he resides,^® and in ev¬ 
ery other locality where claimant has made any 
other inquiry as to his character and financial stand- 
ing.si It has been held that inquiry need not be 


Ohio 1938 License S-BR-SG, D.C. 
Ohio, 29 F.Supp. 278. 

68. U.S.—IT. S. V. McArthur, C.C.A. 
Miss., 117 F.2d 343—U. S. v. One 
Studebaker Coach, Eng-ine No. 
147841. D.C.Pa., 24 F.Supp. 76—U. 
S. V. One Chevrolet Sedan, D.C.Pa., 
IS F.Supp. 799. 

69 . U.S.—U. S. V. One 1939 Model 
De Soto Coupe, Motor No. S6—27,- 
687, C.C.A.Okl., 119 P.2d 516—Uni¬ 
versal Credit Co. v. U. S., C.C.A. 
Ohio, 91 F.2d 388—U. S. v. One 
Ford Tudor Sedan, 1941 Model, En¬ 
gine No. 6101220, D.C.Wash., 45 P. 
Supp. 281—U. S. v. One Dodge 
Truck, 1936 Model, Motor No. 
T-2364116, Serial No. 8151734, D. 
C.Pa., 28 F.Supp. 231—U. S. v. 
1934 Ford Sedan Motor No. 756785, 
DC.M 0 ., 22 F.Supp. 344—U. S. v. 
One 1935 Chevrolet Coup4, D.C.Me., 
13 F.Supp. 986. 

Bisk assumed 

In failing to make such inquiry, 
claimant assumes the risk of the 
existence of a record or reputation. 
—U. S. V. One 1940 Ford Coach Au¬ 
tomobile Motor No. IS—5885613, D.C. 
Ky., 43 F.Supp. 593—U. S. v. One 
Ford Coup4, D.C.Pa., 24 F.Supp. 74. 

70. U.S.—U. S. V. One 1939 Model 
De Soto Coupe, Motor No. S6-27,- 
687, C.C.A.Okl., 119 F.2d 516—U. 
S. V. National Discount Corpora¬ 
tion, C.C.A.Ind., 104 F.2d 611, 125 
A.L.R. 283—U. S. v. One 1940 Mer¬ 
cury Coach Automobile, Motor No. 
992140134, D.C.Ky., 43 F.Supp. 515 
—U. S, V. One 1940 Plymouth 
Coupe Automobile, D.C.Ark., 43 P. 
Supp. 370—U. S. V. One Ford 
Coupe, D.C.Pa., 40 F.Supp. 540. 

71. U.S.—Universal Credit Co. v. U. 
S., C.C.A.N.C., 111 P.2d 764—U. S. 
V. One 1940 Plymouth Coupe Auto¬ 
mobile, D.C.Ark., 43 F.Supp. 370 
—^U. S. V. One Ford Coupe, D.C. 
Pa., 40 F.Supp. 540—^U. S. v. One 


1936 Model Ford Coach Automo¬ 
bile, D.C.S.C., 20 F.Supp. 607. 

72. U.S.—U. S. V. Ford Truck, Mo¬ 
tor and Serial No. BB18-3749639, 
C.C.A.Pa.. 115 P.2d 864—U. S. v. 
One Ford CoupA D.C.Pa., 24 F. 
Supp. 74. 

73. U.S.—U. S. V. One 1937 Ford 
Truck Motor No. BBI-3424365, 
Ohio 1938 License 6-BR-86, D.C. 
Ohio, 29 F.Supp. 278. 

74. U.S.—U. S. V. One Hudson 
Coupe, 1938 Model, Engine No. 
8931838, N. C. License No. 571-749 
(1939), C.C.A.N.C., 110 F.2d 300— 

U. S. V. One 1937 Ford Truck Mo¬ 
tor No. BBI-34243 65, Ohio 1938 
License 6-BR—86, D.C.Ohio, 29 F. 
Supp. 278. 

75. U.S.—U. S. V. One 1936 Model 
Ford V-S De Luxe Coach, C.C.A. 
S.C.. 93 F2d 771, affirmed U. S. v. 
One 1936 Model Ford V-8 De Luxe 
Coach. 59 S.Ct. 99. 305 U.S. 564, 
S3 L.Ed. 355, rehearing granted 59 
S.Ct. 141, 305 U.S. 666, 83 L.Ed. 
432, affirmed U, S. v. One 1936 
Model Ford V—8 De Luxe Coach, 
Motor No. 18-3306511, 59 S.Ct. 861, 
307 U.S. 219, 83 L.Ed. 1249—U. S. 

V. One 1941 De Soto Sedan Motor 
Number S-8-91098, D.C.Mass., 43 
F.Supp. 319. 

76. U.S.—U. S. V. One 1939 Model 
De Soto Coupe, Motor No. S6-27,- 
687, C.C.A.Okl., 119 P.2d 516—U. S. 
V. Ford Truck, Motor and Serial 
No. BB18-3749639, aC.A.Pa., 115 
F.2d 864. 

Harrow meaning 

“Reputation” as used in statute 
has been held to have a more nar¬ 
row meaning than general reputa¬ 
tion and includes such a reputation 
as might exist with law enforcement 
agencies, even though that reputa¬ 
tion is not general throughout the 
community.—U. S. v. One 1940 Ford 
Coach Automobile Motor No, 18- 
5885613, D.C.Ky., 43 F.Supp. 593. 
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77. U.S.—U. S. V. Ford Truck, Mo¬ 
tor and Serial No. BB18—3749639, 

C. C.A.Pa., 115 F.2d 864—U. S. v. 
One Hudson Coupe, 1938 Model 
Engine No. 8931838 N. C. License 
No. 571-749 (1939), C.C.A.N.C.. 110 
F.2d 300—U. S. v. One Ford CoupA 

D. C.Pa., 24 F.Supp. 74. 

78. U.S.—U. S. V. C. I. T Corpo¬ 
ration, CC.A.N.Y., 93 F.2d 469— 
U. S. V. One Terraplane Sedan, 
D.C.N.Y., 23 F.Supp. 710—U. S. v. 
One 1936 Model Chevrolet Pick-Up 
Truck, D.C.Tenn., 21 F Supp. 165. 

Snspicion and investigation 

It has been held that the facts 
that law enforcement officials sus¬ 
pected a person of liquor law vio¬ 
lations and had been investigating 
his activities did not give such per¬ 
son a reputation as a violator of 
the liquor laws within the meaning 
of the statute.—U. S. v. C. I. T. 
Corporation, C.C.A.N.Y., 93 F.2d 469. 

79. U.S.—U. S. V. One 1935 Dodge 
Rack-Body Truck, Motor No. T- 
13-6444; License 138-957, C.C.A.N. 
Y., 88 P.2d 613. 

80. U.S.—U. S. V. Federal Credit 
Co., C.C.A.Miss., 117 P.2d 341— 
U. S. V. One Ford Coupe, D.C.Pa., 
40 F.Supp. 540. 

County adjacent to residence 

It has been held that the statute 
comprehends inquiry as to record 
in a county in the state adjacent 
to the county of residence.—U. S. 
V. One Hudson Coupe, 1938 Model, 
Engine No. 8931838, N. C. License 
No. 671-749 (1939), C.C.A.N.C., 110 
P.2d 300. 

81. U.S.—U. S. V. One 1941, Model 
Ford Coach Motor No. 18-6054018, 
Associates Discount Corporation, 
C.C.A.Ala., 138 F.2d 606—U. S. v. 
One 1936 Model Ford V-8 De Luxe 
Coach, C.C.A.S.C., 93 F.2d 771, af¬ 
firmed U. S. V. One 1936 Model 
Ford V-8 De Luxe Coach, 59 S.Ct. 
99, 306 U.S. 664. 83 L.Ed. 356, re- 
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made in a locality where such other person acquired 
his right under the contract, where inquiry was 
made in the locality of residence. xhe inquiry 
need not be made at the headquarters of all the 
enumerated law enforcement officers, inquiry at the 
headquarters of any one of them in each locality 
being sufficient. 

§ 965. Discretionary Power 

The court has no discretionary power to remit or 
mitigate a forfeiture of a vehicle, unless there has been 
a compliance with the statutory conditions precedent. 

Under the Criminal Code, 18 U.S.C.A, § 646, the 
court has no discretionary power to remit or miti¬ 


gate the forfeiture of the vehicle, unless there has 
been a compliance with the statutory conditions 
precedent.Although there is some authority to 
the contrary,it has generally been held that a 
claimant has no absolute right to remission or miti¬ 
gation of forfeiture on compliance with the statu¬ 
tory conditions precedent,the granting or refus¬ 
ing of remission or mitigation of the forfeiture 
resting within the sound discretion of the court.^'^ 
The discretion vested in the court is a judicial 
one,^^ as distinguished from action which is merely 
arbitrary and capricious.^® The exercise of discre¬ 
tion must be governed by the evidence,®® and may 
not be baseless.®^ Depending on the particular 


hearing granted 59 S.Ct. 141, 305 
U.S. 666, 83 L.Ed. 432. affirmed U. 
S. V. One 1936 Model Ford V~8 
De Luxe Coach, Motor No. 18- 
330651. 59 S.Ct. 861, 307 U.S. 219. 
83 L.Ed. 124 9—U. S. v. One Ford 
Coupe, D.C.Pa., 40 F.Supp, 540. 

82. U.S.—U. S. V. One 1935 Chev¬ 
rolet Sedan Automobile, Motor No. 
5317204, D.C.Ky., 37 F.Supp. 877. 

83. U.S.—U. S. V. Federal Credit 
Co., C.C.A.Miss.. 117 F.2d 341— 
U. S. V. One 1936 Model Ford V-8 
De Luxe Coach, C.C.A.S.C., 93 F. 
2d 771, affirmed U. S. v. One 1936 
Model Ford V-8 De Luxe Coach, 
59 S.Ct. 99, 305 U.S. 564, 83 L.Ed. 
355, rehearing granted 59 S.Ct. 141, 
305 U.S. 666. 83 L.Ed. 432, affirmed 
U. S. V. One 1936 Model Ford V-8 
De Luxe Coach, Motor No. 18- 
3306511, 59 S.Ct. 861, 307 U.S. 219, 
83 L.Ed. 124 9—U. S. v. One 1935 
Dodge Rack-Body Truck, Motor 
No. T-13-6444; License 138-957, C. 
C.A.N.Y., 88 F.2d 613—U. S. v. One 
1940 Mercury Coach Automobile 
Motor No. 992140134, D.C.Ky., 43 
F.Supp. 515—U. S. V. One Ford 
Coupe, D.C.Pa., 40 F.Supp. 540— 
U. S. V. One 1935 Chevrolet Sedan 
Automobile, Motor No, 5317204, D. 

C. Ky.. 37 F.Supp. 877. 

84- U.S.—U. S. V. National Discount 
Corporation, C.C.A.Ind., 104 F.2d 
611, 125 A.L.R. 283—C. I. T. Cor¬ 
poration V. U. S., C.C.A.Va., 89 
F.2d 977—U. S. v. One Ford Coach 
Automobile Motor No. 18-2396048, 

D. C.Va., 20 F.Supp. 44. 

Otherwise stated 

The court has discretion to grant 
or refuse remission or mitigation of 
the forfeiture only where the stat¬ 
utory conditions precedent have 
been fulfilled.—U. S. v. One 1937 
La Salle Sedan Automobile, Motor 
No. 2,234,769, C.C.A.OkL, 116 F.2d 
356—Universal Credit Co. v. U. S., 
C.C.A.N.C., 111 F.2d 764—U. S. v. 
One Hudson Coupe, i938 Model, En¬ 
gine No. 8931838, N. C. License No. 
571-749 (1939), aC.A.N,C., 110 F.2d 
300. 


85. U.S.—Universal Credit Co. v. U. 
S.. C.C.A.Ohio, 91 P2d 388—U. S. 
V. One 1937 Model Ford V~8 Coupe 
Automobile, D.C.Ky., 22 F.Supp. 
385. 

86. U.S.—^U. S. V. Automobile Fi¬ 
nancing, C.C.A.Ga., 99 F 2d 498, 
affirmed 59 S.Ct. 861, 307 U.S. 219, 
83 L.Ed. 1249—U. S. v. One 1935 
Dodge Rack-Body Truck, Motor 
No. T-13-6444; License 138-957, 
C-C.A.N.T., 88 F.2d 613—U. S. v. 
One 1935 Plymouth Sedan Auto¬ 
mobile, Motor No. PJ-161376. D.C. 
Ky., 36 F.Supp. 261—U. S. v. 1935 
Ford Coupe, Engine No. 18- 
1654854. D.C.Me., 17 F.Supp. 331— 
U. S. V. One 1935 Chevrolet Coup4, 
D.C.Me., 13 F.Supp. 986. 

Judge not compelled to exercise dis¬ 
cretion 

Although the district judge may, 
he is not compelled to, exercise his 
discretion, even where minimum con¬ 
ditions for remission are complied 
with, if there are facts and circum¬ 
stances which give an unsatisfac¬ 
tory color to the transaction.—Beau¬ 
dry V. U. S., C.C.A.Ga., 106 F.2d 987. 
Remission is not mandatory 
U.S.—U. S. V. One 1939 Ford Coach 
Automobile, D.C.Va., 28 F.Supp. 
306—U. S. V. One Ford Coach Au¬ 
tomobile (Motor No. 18-2396048), 
D.C.Va., 20 F.Supp. 44. 

87. U.S.—Busic V. U. S., C.C.A.N.C., 

149 F.2d 794—U. S. v. One 1938 
Model Chevrolet Coach Motor No. 
1427089, West Chevrolet Co., C.C. 
A.Ala., 106 F.2d 985—U. S. v. Au¬ 
tomobile Financing, C.C.A.Ga., 99 
F.2d 498, affirmed 69 S.Ct. 861, 307 
U.S. 219, 83 L.Ed. 1249—Wilson 

Motor Co. v. U. S., C.C.A.Wash., 96 
F.2d 29—U. S. V. One 1936 Model 
Ford V-8 De Luxe Coach, C.C.A. 
S.C., 93 F.2d 771, affirmed U. S. v. 
One 1936 Model Ford V-8 De Luxe 
Coach, 59 S.Ct. 99, 305 U.S. 664, 
83 L.Ed. 356, rehearing granted 59 
S.Ct. 141, 306 U.S. 666, 83 L.Ed. 
432, affirmed U. S. v. One 1936 
Model Ford V-8 De Luxe Coach, 
Motor No. 18-3306611. 69 S.Ct. 
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861, 307 U.S. 219, 83 UEi 1249— 
C. I. T. Corporation v. U. S., C.C. 
A.Va., 89 F.2d 977—U. S. v. One 
1935 Plymouth Sedan Automobile, 
Motor No. PJ-161376, D.C.Ky., 36 
F.Supp. 261—U. S. V. One 1936 
Model Ford De Luxe Tudor Au¬ 
tomobile, D CGa„ 22 F.Supp. 507 
—U. S. V. One Ford Coupe, Pa, 
License 83X-H-5, D.C.Del., 21 P. 
Supp. 156. 

Discretion implied 

The word "mitigate” in the stat¬ 
ute necessarily implies exercise of 
court's discretion and judgment as 
to what is proper under facts of 
particular case—U. S. v. One Ford 
Coach Automobile (Motor No. 18- 
2396048). D.C.Va., 20 F.Supp. 44. 
Broad discretion 

U.S.—C. I. T. Corporation v. U. S., C. 

C.A.Va., 89 F.2d 977. 

Discretion held, not abused 
U.S.—U. S. v. One 1941 Cadillac Se¬ 
dan Motor and Serial No. 6367924, 
C.C.A.Ind., 145 F.2d 296—U. S. v. 
One 1938 Model Chrevolet Coach, 
Motor No. 1427089, West Chevro¬ 
let Co., C.C.A.AIa., 106 F.2d 985— 

U. S. V. One 1935 Dodge Rack- 
Body Truck, Motor No. T-13-6444; 
License 138-957, C.C.A.N.Y., 88 F. 
2d 613. 

88. U.S.—U. S. V. One 1935 Dodge 
Rack-Body Truck, Motor No. T- 
13-6444; License 138-957, C.C.A.N. 
Y., 88 F.2d 613—U. S. v. One 1936 
Model Ford De Luxe Tudor Au¬ 
tomobile, D.C.Ga., 22 F.Supp. 507. 

89. U.S.—U. S. V. One 1935 Dodge 
Rack-Body Truck, Motor No. T- 
13-6444; License 138-957, C.O.A.N. 
Y., 88 F.2d 613. 

90. U.S.—U. S. V. C. I. T. Corpora¬ 
tion, C.C.N.Y., 93 P.2d 469—U. S. 

V. One Ford Coup6, Pa. License 
831-H-6, D.C.Del., 21 F.Supp. 156, 

91. U.S.—U. S. V. C. I. T. Corpora¬ 
tion. C.C.A.N.Y., 93 F.2d 469. 

Denial held not warranted 

Automobile dealer’s immediate 
transfer of automobile conditional 
sale contract to finance company. 
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facts iii¥oIved,92 h should ht reasonaMy exercised^s 
to relieve entirely innocent owners against harsh 
condemnations of their property but it should 
not be so loosely exercised as to give encourage¬ 
ment to violators of the internal revenue laws.^^ 

Diligence and good f-aith. The court will deny 
the application of any claimant for remission or 
mitigation if he has been lacking in diligence^^ or 
if he has been negligent or in good conscience ought 
not to be relieved.®”^ 


§ 966 . Proceiedings 

General rules are api>rica&re to proceedings for a 
remission or mitigation of a forf€«tnre of a vehicle seized 
for a violation of the Internai revenue laws relating to 
liquor- 

Any interested person may apply for a remission 
or mitigation of a forfeiture of a vebicle seized for 
a violation of the internal revenue laws relating to 
liquor.^S The appropriate procedure is by way of 
petition filed in the court in which the vehicle has 
been declared to be forfeited.^^ Claimant must 


■wliich purchased note for balance 
due without knowledge or suspicion 
•of fact, known to dealer, that maker 
Was not real purchaser of automo¬ 
bile^ has been held not to warrant 
Mstrict court’s denial of such com¬ 
pany’s petition for remission and 
mitigation of forfeiture, in absence 
of showing that it relied on inves¬ 
tigations of dealer, who knew of 
unlawful use to which automobile 
would be put by real purchasers.— 
C. I. T. Corporation v. U. S., C.C.A. 
Ta., 89 F.2d 977—U. S. v. One 1936 
Model Ford V~8 De Luxe Coach, Mo¬ 
tor No. 18-3306511, D.C.S.C., 19 F. 
Supp. 470. affirmed, C.C.A., U. S. v. 
One 1936 Model Ford V-8 De Luxe 
Coach, 93 F.2d 771, affirmed XJ. S. 
V. One 1936 Model Ford V-8 De 
Luxe Coach, 59 S.Ct. 99, 305 U.S. 
564, 83 L.Ed. 355, rehearing granted 
59 S.Ct. 141, 305 U.S. 666, 83 L.Ed. 
432, and affirmed U. S. v. One 1936 
Model Ford V-8 De Luxe Coach, 
Motor No. 18-3306511, 59 S.Ct. 861, 
307 U.S. 219, 83 L.Ed. 1249. 

92. U.S.—U. S. V. One 1936 Model 
Ford De Luxe Tudor Automobile, 
D.C.Ga., 22 F.Supp. 507—U. S. v. 
One Plymouth Coup6, Engine No. 
PC 93353, D.C-Md, 14 F.Supp. 610. 

93. U.S.—C. I. T. Corporation v. U. 

S., C.C.A.Va., 89 F.2d 977—U. S. 
V. One Plymouth Ooupd Engine 
No. PC 93353, D.C.Md., 14 F.Supp. 
610. 

Supporting reason 

No general rule hampering or re¬ 
stricting court’s power should be laid 
down, but relief should not be re¬ 
fused without supporting reason 
where claimant shows compliance 
with statutory conditions.—C. I. T. 
Corporation v. U. S., C.C.A.Va., 89 
P.2d 977. 

94. U.S.—C. I. T. Corporation v. U. 

S., supra—^U. S. v. One 1938 Buick 
Sedan, D.C.Mass., 29 F.Supp. 752— 
U. S, V. One 1936 Model Ford 
De Luxe Tudor Automobile, D.C. 
Ga., 22 FSupp. 507—U. S. v. 1935 
Ford Coupe, Engine No. 18- 
1654854, D.C.Me., 17 F.Supp. 331— 
IT. S. V. One Plymouth Coup€, En¬ 
gine No. P.C. 93353, D.C.Md., 14 
F.Supp. 610. 

95. U.S.—^U. S. V. One 1936 Model, 


Ford De Luxe Tudor Automobile, 
D.C.Gsu, 22 F.Supp. 507—U. S. v. 
One Plj^mouth Coup4, Engine No. 
P.C. 93353, D.C.Md., 14 F.Supp. 
610—^U. S. V. One 1935 Chevrolet 
CoupA D.C.Me., 13 F.Supp. 986. 
Due regard for govemmeat’'s inter¬ 
ests 

The discretion should be exer¬ 
cised with, due regard for the gov¬ 
ernment’s interests.—U. S. v. 1935 
Ford Coupe, Engine No. 18—1654854, 
D.C.Me., 17 F.Supp. 331. 

Discretion not exercised 

Where well-known bootlegger pur¬ 
chased automobile through little 
known nominee, to be used in vio¬ 
lation of internal revenue laws, and 
bank which purchased conditional 
sales contract and trade acceptance 
investigated nominee’s credit rating 
but did not attempt to verify infor¬ 
mation given in it concerning nom¬ 
inee, although such attempt would 
have disclosed falsity of informa¬ 
tion, court would not exercise its dis¬ 
cretion to remit forfeiture of auto¬ 
mobile for benefit of bank as lienor. 
—U. S, V. One Ford Coach Automo¬ 
bile (Motor No. 18-2396048), D.C.Va., 
20 F.Supp. 44. 

Fictitious sale 

WTiere automobile dealer, through 
its agent, made fictitious sale of 
automobile and assigned conditional 
sales contract to innocent third per¬ 
son, to conceal ownership by boot¬ 
legger, such action amounted to in¬ 
tent to obstruct laws relating to 
collection of revenue as respects 
right of third person to relief from 
forfeiture for use of automobile in 
violating liquor laws.—^U. S. v. One 
1935 Chevrolet CoupA D.C.Me., 13 
F.Supp. 986, 

96. U.S.—C. I. T. Corporation v. U. 
S., C.aA.Va., 86 F.2d 311—U. S. v. 
One 1941 Ford Coach Automobile, 
Motor No. 18-6247535, D.C.Va., 42 
F.Supp. 246—^U. S. V. One Ford 
Beach Wagon, D.C.R.I., 41 F.Supp. 
570—U. S. V. One Ford V-8 Truck, 
1934 Model Motor No. 1008663, D. 
C.Wash., 23 F.Supp. 608—U. S. v. 
One Ford Coach Automobile (Mo¬ 
tor No. 18-2396048), D.C.Va., 20 
F.Supp. 44. 

97. U.S.—U. S. V. One 1936 Model 
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Ford V-8 De Luxe Coach, Motor 
No. 18-3306511, Ga. & S. C., 59 S. 
Ct. 861, 307 U.S. 219, 83 L.Ed. 
1249—U. S. V. Automobile Financ¬ 
ing, Ga, & S. C., 59 S.Ct. 861, 307 
U.S. 219. 83 L.Ed. 1249—U. S. v. 
One 1938 Model Chevrolet Coach, 
Motor No. 1427089, West Chevro¬ 
let Co., C.C.A.Ala., 106 F.2d 985— 
U. S. V. One 1937 Model Chevrolet 
Sedan Automobile Motor No. 
273837, D.C.Tenn., 31 F.Supp. 444 
—U. S. V. 1935 Ford Coupe, Engine 
No. 18-1654854, D.C.Me., 17 F.Supp. 
331. 

9S. U.S.—U. S. V. McArthur^ C.CJ^. 

Miss., 117 F.2d 343. 

Assignees 

(1) Ordinarily assignee for value 
of automobile conditional sale con¬ 
tract has sufficient interest in au¬ 
tomobile to be entitled to remission 
of forfeiture thereof.—U. S. v. One 
1939 Ford Coach Automobile, D.C 
Va., 28 F.Supp. 306. 

(2) Evidence that automobile 
dealer intended to assign to a 
finance company rights retained by 
dealer in truck which was sold un¬ 
der bailment lease contract, and 
that the contract was delivered to 
the finance company, showed that 
dealer impliedly authorized the 
finance company to alter printed 
evidence of the assignment and in¬ 
sert its name in place of that of 
another company, whose name ap¬ 
peared in the writing as assignee, 
and showed a valid assignment of 
the dealer’s rights to the finance 
company, and hence finance company 
could intervene in government’s pro¬ 
ceeding for forfeiture of the truck 
seized for its use in connection with 
violation of internal revenue liquor 
laws, and could seek remission of 
the forfeiture.—U. S. v. One Ford 
Truck, D.C.Pa., 23 F.Supp. 605. 

99. U.S.—^Wilson Motor Co. v. U. 

S., C.C.A.Wash., 84 F.2d 630—U. 
S. V. One Ford Truck, D.C.Pa., 44 
F.Supp. 415—U. S. V. One Chrys¬ 
ler Touring Sedan, D.C.Pa., 16 F. 
Supp. 629. 

Answer as petition 

Claimant’s answer. In govern¬ 
ment’s suit to forfeit taxicab which 
I was used in the concealment and 
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allege all the essential facts required for remission 
or mitigation.! 

Evidence. All the circumstances attending the 
purchase and use of the vehicle, and not merely the 
oral testimony, must be considered in determining 
the justice of the petitioner’s cause.^ Claimants 
engaged in the business of selling automobiles and 
handling paper arising from such sales are pre¬ 
sumed to have knowledge of the statutory condi¬ 
tions which must be complied with to obtain remis¬ 
sion or mitigation of a forfeiture of an automo- 
bile.3 The burden of proof is on claimant to estab¬ 
lish his right to relief under the statute^ by a pre¬ 
ponderance of evidence.^ Specifically claimant has 
the burden of proving compliance with the statutory 
conditions precedent^ as to good-faith interest in 
the vehicle,'^ and the lack of any knowledge or rea¬ 


son to believe that it was being or would be used 
in violation of the liquor laws.^ 

Where claimant has made a prima facie case as 
to such conditions,^ the burden is on the govern¬ 
ment to show that the person having a right in the 
vehicle had a record or reputation for violating the 
liquor laws,!® before the burden of proof shifts to 
claimant to show compliance with the condition pre¬ 
cedent requiring a proper inquiry and a negative 
answer as to such person’s record or reputation for 
violating the liquor laws.!! It has been stated, how¬ 
ever, that it is not quite accurate to say that the 
burden of proof shifts from the government to 
claimant, since the reputation might develop, under 
cross-examination, without the introduction of ev¬ 
idence in opposition to the petition.!^ 

General rules apply as to the sufficiency of evi¬ 
dence in a proceeding for remission or mitigation.!^ 


removal of intoxicating liquors on 
which tax had not been paid, could 
properly be treated as a petition 
for remission of forfeiture if trial 
judge saw fit to do so.—Busic v. U. 

S., C.C.A.N.C.. 149 F.2d 794. 

Where decree not entered 

(1) Where no decree of forfeiture 
has been entered against automo¬ 
bile seized under internal revenue 
laws, claimant seeking to mitigate 
possible forfeiture should put in 
claim on oath, averring its proprie¬ 
tary interest as required by admir¬ 
alty rules, and if determination is 
favorable it may proceed with peti¬ 
tion for mitigation when forfeiture 
is decreed.—U. S. v. One Chrysler 
Touring Sedan, D.C.Pa., 16 F.Supp. 
629. 

(2) Where facts warranting de¬ 
cree forfeiting automobile used in 
violation of revenue law were not 
in dispute, question concerning 
finance company's right to automo¬ 
bile would be considered as if it 
had arisen upon claim for remission 
after decree of forfeiture, notwith¬ 
standing that no decree had been 
entered.—U. S. v. One 1937 Model 
Ford V-8 Coupe Automobile, D.C. 
Ky., 22 F.Supp. 385. 

1. U.S.—U. S. V. One 1941 Chrysler 
Sedan Automobile Motor No. C28- 
17313, D.C.Ky., 46 F.Supp. 897. 

2. U.S.—-U. S. V, One 1936 Model 
Ford Coach Auto,, Motor No. 18- 
2550887, D.C.Ga., 58 F.Supp. 802. 

3. U.S.—U. S. V. One 1933 Ford V-8 
Coach, D.C.Ill., 14 F.Supp. 243. 

4. U.S.—U. S. V. 1938 Buick Sedan, 
1937 Minnesota License No. B651- 
607, D.C.Minn., 24 F.Supp. 739—U. 

S. V. One Chrysler Sedan Motor 
No. C77048, D.C.Pa., 18 F.Supp. 
684—U. S. V. One 1933 Ford V-8 
Coach, D.C.I11., 14 F.Supp. 243. 

6. tJ.S.—U. S. V. One 1936 Model 


Lafayette Coup4 Automobile Motor 
No. LE-30499, Serial No. L-30999, 
14 F.Supp. 1003. 

6. U.S.—U. S. V. One 1936 Model 
Ford Coach Auto., Motor No. 18- 
2550887, D.C.Ga., 58 F.Supp. 802. 

7. U.S.—Pittsburgh Parking Ga¬ 
rages V. U. S., C.C.A.Pa., 108 P.2d 
35—U. S. V. C. I. T. Corporation, 

C. C.A.N.T, 93 P.2d 469—U. S. v. 
One Terraplane Sedan, D.C.N.Y., 
23 F.Supp. 710—U. S. V. One Ford 
Truck, D.C.Pa., 23 F.Supp. 605. 

8. U.S.—U. S. V. One 1941 Cadillac 
Sedan, Motor and Serial No. 
5367924, C.C.A.Ind., 145 F.2d 296 
—Pittsburgh Parking Garages v. 
U. S., C.C.A.Pa., 108 F.2d 35—Wil¬ 
son Motor Co. V. U. S., C.C.A. 
Wash., 96 F.2d 29—U. S. v. C. I. 

T. Corporation, C.C.A.N.Y., 93 F. 
2d 469—U. S. V. Cook & Border 
Motor Co., C.C.A.Ark., 89 F.2d 648 
—U. S. V. One Ford Truck, D.C. 
Pa., 23 F.2d 605—U. S. v. One 
Terraplane Sedan, D.C.N.Y., 23 F. 
Supp. 710. 

9. TJ.S.-U. S. V. One Ford Coupe, 

D. C.Pa., 40 F.Supp. 540. 

10. U.S.—U. S. V. One Ford Coupe, 
supra—^U. S. v. One 1936 Model 
Lafayette Coup@ Automobile, Mo¬ 
tor No. LE—30499, Serial No. 
L-30999, 14 F.Supp. 1003. 

B^eason for rule 

Petitioner's burden of proving due 
inquiry from law enforcement offi¬ 
cers as to reputation of other party 
to contract out of which interest of 
petitioner arises is conditioned on 
reputation of the other party to the 
contract appearing and the petition¬ 
er is not required to introduce the 
condition which puts him to further 
proof or to disprove the condition, 
since knowledge of record and repu¬ 
tation is primarily in enforcement 
agencies.—Pittsburgh Parking Ga¬ 
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rages v. U. S., C.C.A.Pa., 108 F.2d 
35. 

11. U.S.—U. S. V. Federal Credit 
Co., C.C.A.Miss., 117 F.2d 341— 

U. S. V. Ford Truck Motor and 
Serial No. BBlS-3749639, C.C.A. 
Pa., 115 P.2d 864—U. S. v. One 
1936 Model Ford Coach Auto., 
Motor No. 18-2550887, D.C.Ga., 58 
F.Supp. 802—U. S. V. One Ford 
Coupe, D.C.Pa., 40 F.Supp. 540— 
U. S. V. One 1936 Model Lafayette 
Coups Automobile, Motor No. LE- 
30499, Serial No. L-30999, D.C.Ky., 
14 F.Supp. 1003. 

12. U.S.—Pittsburgh Parking Ga¬ 
rages V. U. S., C.C.A.Pa., 108 F.2d 
35. 

13. Evidence held sufficient 

(1) To warrant remission.—^U. S. 

V. One Terraplane Sedan, D.C.N.Y., 
23 F.Supp. 710—U. S. V. One Ford 
Truck, D.C.Pa., 23 F.Supp. 605—U. S. 
V. One 1935 Chevrolet Truck, Engine 
No. 5338647, D.C.Mass., 14 F.Supp. 
777. 

(2) To show record or reputation 
for violation of liquor laws.—U. S. 
V. One Ford Coupe, D.C.Pa., 40 P. 
Supp. 540—U. S. V. One Chevrolet 
Sedan, D.C.Pa., 18 F.Supp. 799—U. 
S. V. One Ford V-8 Truck, D.C.Wyo., 
17 F.Supp. 439. 

(3) To show that a proper inquiry 
was made as to reputation for vio¬ 
lation of liquor laws.—U. S. v. One 
1940 Mercury Coach Automobile, Mo¬ 
tor No. 992140134, D.C.Ky., 43 F. 
Supp. 515. 

(4) To show that claimant had no 
knowledge, or reason to believe, that 
automobile would be used in viola¬ 
tion of liquor laws.—U. S. v. One 
1936 Model V-8 Ford Coach, D.C.Ga., 
58 F.Supp. 805. 

Evidence held insufficient 

(1) To warrant remission.—^U. S. 
V. One 1936 Model Ford Coach Auto., 
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Relief, In awarding relief tinder the statute, con- 
iderations of justice are controlling, in the light of 
11 the attendant circumstances.^^ Where the val- 
le of a forfeited automobile has depreciated by rea- 
on of its use by the government during an appeal 
esulting in a remission of the forfeiture, it has 
)een held that a public sale of the automobile may 
)e ordered^^ and the government required to pay 
my deficiency between the amount of the claimant’s 
ien and the proceeds of the sale,^® since the gov¬ 
ernment should not profit at the expense of claim- 

mt to the extent of the depreciation.^^ 

Costs mid expenses. An unsuccessful claimant 
las been held not entitled to be relieved of pay- 
nent of costs of a proceeding for remission or mit¬ 


igation of a forfeited automohileT^ Under the 
provisions of the Criminal Code, 18 U.S.C.A. § 
646 (c), providing that a return of a forfeited ve¬ 
hicle to a successful claimant shall be made only 
on payment of all expenses incident to the seizure 
and forfeiture incurred by the United States, it 
has been held that the words “all expenses” in¬ 
clude expenses incident to the protection of the ve- 
hicle,l9 such as proper storage costs.^O 

Rcznew. In the absence of abuse, the discretion 
of the court in granting or refusing remission or 
mitigation of the forfeiture is not reviewable.^i 
An order dismissing a petition for remission of a 
forfeiture will be reversed for an error of law.22 


XXVII. PENALTIES 


A. IN GENERAL 


^ 967. General iftules 

Under permissive statutes a penalty may be imposed 
or a violation of the internal revenue laws, and under 
►ome statutes the penalty may be recovered as a part 
)f the tax. 


Under statutes so providing a penalty may be 
imposed for a violation of the internal revenue 
laws, or for the neglect or refusal to perform some 
duty imposed thereby,^3 but such a penalty can be 
exacted only where it is clearly imposed.34 Such a 


Motor No. 18-2550887, D.C.Ga., 58 
P.Supp, 802—U. S. T. One F crd 
3oupe, D.C.Pa.. 40 F.Supp. 54 D— 
U. S. V. One 1940 Plymouth Coupe, 
D.C.Me., 40 F.Supp. 344. 

(2) To show reputation for viola¬ 
tion of liquor laws.—U. S. v. One 
1936 Model Chevrolet Pick-Up Truck, 
D.C.Tenn., 21 F.Supp. 165. 

14. U.S.—U. S. V. Che Dodgre Coach, 

D.C.N.Y., 22 F.Suip. 204. 

L5. U.S.—U. S. V. One Dodge Coach, 

supra. 

:6. U S.—^U. S. V. One Dodge Coicis., 
supra. 

ffieans for compensation 
^ A statute, making the appropria- 
ion available to an agency for the 
naintenance and repair of property 
ivailable for expenses of operation, 
naintenance, and repair of forfeited 
>roperty turned over to such agen- 
y has been held to provide the 
aeans for the compensation of 
laimant.—U. S. v. One Dodge 
loach, supra. 

7. U.S.—U. S. V. One Dodge Coach, 

supra. 

3. U.S.—U. S. V. One Studebaker 
Coach, Engine No. D147841, Serial 
No. 55S2923, D.C.Pa., 27 F.Supp. 
617. 

U.S.—U. S. V. One 1940 Ford De 
Luxe Coupe, Motor No. 5333343, 
D.C.N.J., 47 F.Supp. 718. 

X U.S,—U. S. V. One 1940 Ford 
De Luxe Coupe, Motor No. 5333343, 
supra- 


Delay as affecting liability 

Where an automobile was seized 
on March 3, 1941, under internal 

revenue laws, libel was filed on 
April 18, 1941, answer was filed on 
May 12, 1941, amended libel was 

filed in July, 1941, and answered in 
August, 1941, case was noticed for 
trial at November term and set down 
for trial on May 1, 1942, was ad¬ 
journed due to illness of claimant’s 
attorney and finally heard on Sep- 
I tember 16, 1942, it was held that 
j there was no ’‘undue delay” in either 
filing of the libel or in bringing case 
to trial, as respects liability of own¬ 
er for storage costs on remission of 
forfeiture.—U. S. v. One 1940 Ford 
De Luxe Coupe, Motor No. 5333343, 
supra. 

21. U.S.—Wilson Motor Co. v. U. S., 

C.C.AWash., 96 F.2d 29—U. S. v. 
One 1935 Dodge Rack-Body Truck, 
Motor No. T-13-6444; License 138- 
957, C.G.AN.T., 88 F.2d 613. 

Only in tlie most extreme case will 
the judge’s discretion be reviewed. 
—Beaudry v. U. S., C.C.A.Ga., 106 
P,2d 987. 

Discretion not involved 

An order dismissing petition of 
lessor of automobile seized by Alco¬ 
hol Tax Unit for remission of for¬ 
feiture because of failure of lessor 
to prove inquiry and lack of repu¬ 
tation of lessees for violating law 
could not be affirmed on ground, 
that court was not guilty of abuse 
of discretion since court was not ex¬ 

1230 


ercising discretion in dismissing pe¬ 
tition but was acting in accordance 
with what it considered to be requir¬ 
ed under statute.—Pittsburgh Park¬ 
ing Garages v. U. S., C.C.A.Pa., 108 
F.2d 35. 

22. U.S.—Pittsburgh Parking Ga¬ 
rages v. U. S., supra. 

Beversal with directions 

Where district court dismissed pe¬ 
tition of lessor for remission of 
forfeiture of automobile seized by 
Alcohol Tax Unit after lessor proved 
ownership and lack of knowledge or 
reason to know that lessee intended 
to use truck in violation of law, on 
ground that lessor should have 
proved inquiry from officers and 
lack of reputation of lessee for vio¬ 
lation of law, order dismissing peti¬ 
tion was reversed with directions 
to give United States opportunity 
to introduce evidence of reputation 
of lessee for law violation.—Pitts¬ 
burgh Parking Garages v. U. S., su¬ 
pra. 

23. U.S.—U. S. V. Walsh, D.C.Or., 28 
P.Cas.No.16,635, 1 Abb. 66, Deady 
281, € IntRev.Rec. 212. 

Purpose inapplicable 

The purpose of a penalty, to in¬ 
duce an individual who is subject 
to a tax to pay it promptly, is in¬ 
applicable where he is unable so to 
do.—In re Standard Composition Co., 
D.C.Mich., 23 F.Supp. 391. 

24. U.S.—Schafer v. Craft, D.C.Ky., 
144 F. 907, affirmed 153 F. 175, 82 
C.C.A. 349—^Elliott v. East Penn- 
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penalty is technically a debt, but it does not arise 
by contract.^s; Xhe penal sum of a taxpayer’s bond 
is not a penalty.26 A penalty may be exacted, not¬ 
withstanding the taxpayer’s default may also con¬ 
stitute a criminal offense;27 and a penalty which is 
prescribed in the same statute by which a fine and 
imprisonment is prescribed for a violation of the 
statute as an oitense ma^’ constitute, in view of the 
nature of the statute, a part of the punishment for 

the crime.28 

The provisions of the revenue laws, prescribing 
penalties for their violation, are not to be construed 
strictly, or with excess of liberality, but in such a 
manner, in view of their policy, purpose, spirit, and 
language, as will best effectuate the legislative in- 
tent.29 The penalties are never extended by im¬ 
plication and certain penalties do not apply when 
the law specially provides another penalty for the 

default. 20 

As part of tax. Under statutes which prescribe 
a certain per cent of the tax to be added to the tax 


as a penalty, the amount of such pena^ 
added to the tax and collected at the sa 
in the same manner, as a part of the 
a constituent part of one assessme' 
single liability, and is not merely ar? 
separate items of indebtedness.^^ 

§ 968. Persons Liable 

Only the persons coming withir 
ing a penalty for violations of the 
are liable therefor. 

As a general rule, only 
or defaults cause the inflic* 
the internal revenue laws, 
statute imposing the penr 
A penalty for the nonp 
rily will not be impose^ 
collector of the tax, si 
as a debtor.24 a hi 
jointly and severally 
penalties where a " 
cannot be ascertai 


syivania R. Co., Pa., 99 U.S. 573, 
25 L.Ed. 292. 

nffect of repeal an-d reenactment of 
statute 

(1) A statute prescribing- a penal¬ 
ty is enforceable, althoug-h it has 
been repealed, where it is subse¬ 
quently rei^nacted.—Case v. Alder- 
son, C.C.A,W.Va., 76 F.2d 25. 

(2) **Tax'’ is not changed to **pen- 
alty*' by reenactment, or amendment 
by subsequent revenue laws.—tJ. S. 
V. U. S. Industrial Alcohol Co., C.C. 
A.Md., 103 F.2d 97. 

25- U.S.—^U. S. V. Walsh, D.C.Or., 28 
F.Cas.No.16.635. 1 Abb. 66, Ueady 
281, 6 Int.Rev.Rec. 212. 

26- U.S.~Raymond v. U. S., C.C.K. 
T., 20 F.Cas.No.11,596, 14 Blatchf. 
51. 

Penalty statute not applicable 

A judgment for the grovernment on 
statutory bond given by corporate 
taxpayer as a condition to extending 
time within which to pay deficiency 
in tax and interest was for a con¬ 
tract obligation and not for a defi¬ 
ciency, the liability for which was 
barred by limitations, and hence pen¬ 
alty interest to be collected as part 
of tax under statute did not apply, 
but terms of bond providing for in¬ 
terest controlled.—U. S. v. Griswold, 
Richmond & Glock Co., I>.C.Conn., 21 
F.Supp. 459. 

27. U.S.—Kohlhamer v. Smietanka, 
D.C.Ill., 239 F. 408. 

28. U.S,—U. S. V. Buckingham, D.C. 
Or., 261 F. 418. 

The use of the words “penalty,” 
“forfeiture,” “liability,” and “punish¬ 
ment,” in these statutes, may in¬ 


clude all forms of punishment for r 
crime.—U. S. v. Ulrici, C.C.Mo., 28 
F.Cas.N'o.l 6.594. 3 Billon 532. 

Under National Prohibition Act 

(1) Penalty in addition to tax 
illicit liquor was held at least to 
partly punitive and in part for ' 
ishment of crime.—Coffey v. No^ 

C.Va.. 11 P.2d 399. 

(2) Penalty for the illegal 
facture or sale of intoxicat' 
uor was not regarded as erf 
Farley v. U. S., C.C.A.Was7 
721. 

29. U.S.—U. S. V. 100 

Spirits, C.C.Mo., 27 7 

94 8, 2 Abb. 305, 1 Bi) 

Rev.Rec. 153, rever? 
grounds In re Hend' 
ed Spirits, 14 Wa) 

815. 

30. U.S.—^Elliott V. 
nia R. Co., Pa., 

Ed. 292. 

31. U.S.—Schnev 
Ohio. 119 P.2d 
Piano Co. v. ’ 

2d 47—^Ely 
Co. V. U. 

429, certioj; 

281 U.S. 
murray v 

32. U.S.— 

Ohio, 7 
gen P? 

84 F.7 

33. U/ 

C.C. 

val 

F.' 

N.T 

2 
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them to the internal revenue commissioner.^5 A 
principal may be held liable for a penalty which 
results from the acts or defaults of his agent, with 
his knowledge and sanction.^® Where the penalty 
is incurred by a partnership, every partner may be 
liable therefor whether or not he knew of, or con¬ 
sented to, the violation of the statute.^"^ 

Apportionment of federal and state taxes. Un¬ 
der a state statute providing for the apportionment 
of federal and state estate taxes, the penalty in¬ 
curred by the nonpayment of the tax should be al¬ 
located wholly to the person who caused the pen¬ 
alty to be imposed.^^ Where the penalty is im¬ 
posed for the nonreport of a trust fund as part of 
a gross estate tax, and the trustee is equally re¬ 
sponsible with the executor for the penalty, that 
proportion of the whole of the penalty which the 
fund bears to the whole tax on which the penalty 
has accrued is chargeable to the trust fund;^^ but 
an estate tax penalty accruing because of a trans¬ 
action unrelated to the trust will not be apportioned 
to the trust fund.^® 


§ 969. What Constitutes a Penalty 

A penalty, within the internal revenue statutes, is 
the exaction of a sum of money imposed by the statute 
as punishment for the doing of some act that is pro¬ 
hibited, or for omitting to do some act which is re¬ 
quired. 

A penalty, within the internal revenue statutes, 
is the exaction of a sum of money imposed by stat¬ 
ute as punishment for doing some act which is pro¬ 
hibited, or for omitting to do some act which is re¬ 
quired to be done.^^ Whether an exaction is a 
penalty, as distinguished from a tax, must be de¬ 
termined by its operation,'^2 rather than by particu¬ 
lar descriptive language applied in the statute, 
since although called a tax, it may in fact consti¬ 
tute a penalty, and, if so, will be given the same 
legal effect as a penalty which is designated as 
such.4^ Moreover, whether a tax is a penalty is 
not determined by the bare amount of the tax;^^ 
and the fact that congress has provided civil pro¬ 
cedure for the collection of an additional tax indi¬ 
cates that it intended a civil, and not a criminal, 
sanction.^^ The exaction of a double tax, or a spe¬ 
cial additional tax, for an infraction of the internal 
revenue statutes constitutes a penalty.^7 


35. XJ.S.—Rogers v. C. I. R., C.C.A., 
111 F.2d 987. 

36. U.S.—Berlin v. C. I. R., C.C.A., 
59 F.2d 996, certiorari denied 53 

S. Ct. 90, 287 TJ.S. 642, 77 L.Ed. 
555. 

WillfTil neglect 

A taxpayer relying on agent sup¬ 
plied with necessary information for 
preparation of return is chargeable 
with willful neglect of agent, with 
respect to penalty.—Berlin v. C. I. 
R., supra, 

37. U.S.—U. S. T. Thomasson, D.O. 
Ind., 28 F.Cas.No.l 6,478, 4 Biss. 
99. 

38. N.T.—In re Ryle’s Estate, 10 N. 

T. S.2d 597, 170 Misc. 450, supple¬ 
mented 12 N.T.S.2d 337, 171 Misc. 
291. 

39. IST.T.—^In re Ryle’s Estate, su¬ 
pra. 

Trustee of inter vivos trust could 
seek determination of question of 
taxability of fund and could have 
furnished basis for claimed exemp¬ 
tion from penalty for noninclusion 
of trust fund in estate tax return 
by making demand on executors for 
inclusion of fund in return, notwith¬ 
standing trustee could not compel 
executors to include fund in return, 
with respect to apportionment of 
penalty.—^In re Ryle’s Estate, su¬ 
pra, 

40. N.Y .—In re Ryle’s Estate, su- 
pra. 

41. U.S.—Senate Club v. Viley, D,C. 


Idaho, 12 F.Supp. 982—Thome v. 
Lynch, D.O.Minn., 269 P. 995. 

Two kinds of penalties 

“The penalties imposed by Con¬ 
gress to enforce the tax laws em¬ 
brace both civil and criminal sanc¬ 
tions. The former [as used in §§ 
967-“987] consist of additions to the 
tax upon determinations of fact 
made by an administrative agency.” 
—Spies V. U. S., ISr.Y., 63 S.Ct. 364, 
366, 317 U.S. 492, 87 L.Ed. 418. 

42. U.S.—Senate Club v. Viley, D.C. 
Idaho, 12 F.Supp. 982. 

“As contrasted with a tax . , . 
Ca penalty] has an essentially dif¬ 
ferent aim, its primary purpose be¬ 
ing to regulate conduct rather than 
to produce revenue, whereas with a 
tax the former purpose is only inci¬ 
dental. A tax is rarely imposed for 
an omission to act, while a penalty 
is frequently, if not usually, so 
I based. Further distinction may be 
found in the facts that a penalty is 
more likely to be based upon a sin¬ 
gle act or failure to act rather than 
upon a series of acts, and that it 
also ordinarily has a less direct 
relation to the receipt of earnings 
by the one upon whom the burden 
falls which renders him able to pay 
it.”—In re Standard Composition Co., 
D.C.Mich., 23 F.Supp. 391, 394. 

Statute providing for assessment 
and coUection of a “tax” where will¬ 
ful attempt to defeat or evade it is 
made imposes a true “tax,” and not 
a “penalty.”—U. S. v. Bornn, B.C-N. 
Y,, 20 F.Supp. 336, modified on other 
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grounds, C.C.A., 104 F.2d 641, cer¬ 
tiorari denied Royal Indemnity Co. 
V. U. S., 60 S.Ct. 143, 308 U.S. 606, 
84 L.Ed. 506, and Bornn v. U. S., 60 
S.Ct. 143, 308 U.S. 606, 84 L.Ed. 507. 

Penalty for selling lottery tickets 
without having paid a special tax 
prescribed therefor is in no sense a 
tax.—Bornio v. Stockdale, D.C.La., 3 
F.Cas.N'o.1,662. 

Tax on brewer’s wort is not made 
penalty by the fact that such wort 
cannot be used except in the manu¬ 
facture of beer in violation of stat¬ 
ute.—Broadway Blending Corpora¬ 
tion V. Sugden, D.C.N.Y., 2 F.Supp, 
837. 

43. U.S.—In re Standard Composi¬ 
tion Co., D.C.Mich., 23 F.Supp. 391 
—Senate Club v. Viley, D.C.Idaho, 
12 F.Supp. 982. 

44. U.S.—Lipke v. Lederer, Pa., 42' 
S.Ct. 549, 259 U.S. 557, 66 L.Ed. 
1061—In re Standard Composition 
Co., D.C.Mich., 23 F.Supp. 391. 

45. U.S.—U. S. V. U. S. Industrial 
Alcohol Co., C.C.A.Md., 103 F.2d 
97. 

46. U.S.—U. S. V. U. S. Industrial 
Alcohol Co., supra. 

47. U.S.—Brabham v. Cooper, D.C. 

S.C., 9 F.Supp. 904—Thome v. 

Lynch, D.C.Minn., 269 F. 996. 

Distinction 

With respect to whether or not al¬ 
leged tax is penalty, there is no dis¬ 
tinction between doubling of a tax 
imposed in a prior statute, and 
special additional tax to that im-^ 
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Interest fU?t a penalty. Hie exaction of interest 
on unpaid reyenue taxes after their due date is not 
a penalty. 

Taxes on liquor. The tax imposed on distillers or 
importers, under the Internal Revenue Code, 26 U.S. 
CA. § 2800, and similar statutes, on distilled spirits 
isdthdrawn from bond, of a designated amount per 
gallon, is not a penalty.*^^ However, under the 
earlier revenue acts, in connection with the Nation¬ 
al Prohibition Act, 27 U.S.C.A. § 52, etc., before 


it was repealed, it was held that a special addition¬ 
al tax imposed on distilled spirits diverted to bev¬ 
erage purposes was a penalty,^® and this was also 
held to be true of a tax on fermented liquors,^! of 
a double or special additional tax, or both, for the 
illegal manufacture or sale of intoxicating liq- 
uors,S2 and of a special excise tax on liquor deal¬ 
ers in any state, territory, or district in which the 
carrying on of such business was prohibited by local 
or municipal law.^^ 


B. GROUNDS FOR PENALTIES AND AMOUNT THEREOF 


§ 970. In General 

The grounds for exacting a penaity depend on the 
terms of the particular statute under which the penalty 
Is sought to be exacted. 

The grounds for exacting a penalty for an in¬ 
fraction of the internal revenue statutes are con¬ 
trolled by the requirements of the particular pro¬ 
vision under which the penalty is sought to be ex¬ 
acted, and exist only when the taxpayer, or other 
person sought to be penalized, has failed or re¬ 
fused to comply with such requirements;®^ but if 


reasonable care has been exercised with respect 
to complying with the statute, a penalty ordinarily 
will not be exacted because of a mere frank dif¬ 
ference of opinion or an innocent error,®® although 
ignorance will not excuse liability for a penalty im¬ 
posed for noncompliance with a positive require¬ 
ment.®® Under the various internal revenue stat¬ 
utes, a taxpayer may be held liable for the penalty 
prescribed therefor, if he fails to pay his tax on or 
before the day it is due;®^ if he fails to pay the 
tax within a prescribed number of days after no- 


posed by prior statute, where as¬ 
sessment is dependent on evidence 
of infraction of existing: laws, state 
or local.—Brabham v. Cooper, D.C.S. 
C., 9 F.Supp. 904. 

48 . U.S.—U. S. V. Childs, N.T., 45 S. 
Ct. 110, 266 U.S. 304, 69 L.Ed. 299 
—Owens V. €. I. R., C.C.A., 125 
P.2d 210, certiorari denied 62 S.Ct. 
1308, 316 U.S. 704, 86 L.Ed. 1772, 
rehearing” denied 63 S.Ct. 24, 317 

U. S. 704, 87 L.Ed. 562~Union Pac. 

R. Co. V. Bowers, D.C.N.T., 21 P. 
2d 856, affirmed, C.C.A., 24 F.2d 
788, certiorari denied 49 S.Ct. 9, 
278 U.S. 601, 73 L.Ed. 530~Priess 

V. U. S., D.C.Wash., 42 F.Supp. 89 
—^Western Maryland Ry. Co. v. U. 

S. , D.C.Md., 23 F.Supp. 554—U. S, 
V. Guest, S.C., 143 F. 456, 74 C-C.A, 
690, reheard 150 F. 121, 80 C.C.A. 
75. 

Interest in general see supra § 778. 

49. U.S.—U. S. V. Glidden Co., C.C. 
A.Ohio, 119 F.2d 235, certiorari de¬ 
nied Glidden Co. v. U. S., 62 S.Ct 
182, two cases, 314 U.S. 678, 86 L. 
Ed. 642—Ferroni r. U. S., C.C.A. 
Ill., 53 P.2d 1013, certiorari denied 
62 S.Ct 395, 286 U.S. 643, 76 L.Ed, 
925—Dickert v. Hickey, D.C.N.Y., 
¥l F.Supp. 577—U. S. v. Hartford 
Accident & Indemnity Co., D.C.Md., 
15 F.Supp. 791. 

Contizinatioix. of Bevenue Act of 
tsm c 18, 40 U.S.St at L. p 1057, 
Imposing tax on distilled spirits, by 
reenactment, or amendment by sub¬ 
sequent revenue laws, cUd not 
change its purpose, nature, or char- 
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acter as a “tax”' rather than a “pen¬ 
alty.”—U. S. v. U. S. Industrial Al¬ 
cohol Co., C.C.A.Md., 103 P.2d 97. 

50. U.S.—U. S. V. Glidden. C.C.A. 
Ohio, 119 P.2d 235, certiorari de¬ 
nied Glidden Co. v. U. S., 62 S Ct. 
182, 314 U.S. 6,78, 86 L.Ed. 542— 
U. S. V. Jun, C.C.A.Okl., 48 F.2d 
593—U. S. V. Hartford Accident & 
Indemnity Co., D.C.Md., 15 F.Supp. 
791—^U. S. V. U. S. Industrial Alco¬ 
hol Co., D.C.Md., 15 F.Supp. 784. 
Prior to National Prohibition Act, 

such a tax was not a penalty.—U. 
S. V. U. S. Industrial Alcohol Co., C. 
C.A.Md., 103 F.2d 97. 

Only excess of tax on distilled 
spirits, diverted to beverage pur¬ 
poses, over basic tax was a “pen¬ 
alty.”—Waterloo Distilling Corpora¬ 
tion V. U. S.. N.Y., 51 S.Ct. 282, 282 
U.S. 577, 75 L.Ed. 558. 

51. U.S.—U. S. V. American Brew¬ 
ing Co., D.C.Pa., 296 F. 772. 

52. U.S.—U. S. V. La Franca, La., 
61 S.Ct. 278, 282 U.S. 568, 75 L.Ed. 
651—Lipke v. Lederer, Pa., 42 S. 
Ct. 549, 259 U.S. 657, 66 L.Ed. 1061 
—Jasper v. Hellmich, D.C.Mo., 4 
F.2d 852—Dukich v. Blair, D.C. 
Wash., 3 P.2d 302, appeal dis¬ 
missed Blair v. Dukich, 46 S.Ct. 
469, 270 U.S. 670, 70 L.Ed. 791— 
Jakovich v. Mager, C.C.A.I11., 283 

980 —Pool V. Walsh, C.C.A. 
Mont., 282 F. 620—Ledbetter v. 
Bailey, D.C.N.C., 274 F. 375— 

Thome v. Lynch, D.C. Minn., 269 
F. 995. 

Penalties as to intoxicating liquors 
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generally see the C.J.S. title In¬ 
toxicating Liquors § 286, also 33 
C.J. p 704 note 73—p 706 note 90. 
“Tax” on liquor dealers as “penalty” 
under National Prohibition Act 
U.S.—Lipke v. Lederer, Pa., 42 S.Ct. 
549, 259 U.S. 557, 66 L.Ed. 1061— 
Thome v. Lynch, D.C.Minn., 269 F. 
995. 

53. U.S.—Brabham v. Cooper, D.C.S. 

C. , 9 F.Supp. 904. 

54. U.S—U. S. V. Truesdell, C.C. 
Ohio, 28 F.Cas.No.16,543, 2 Bond 
78, 5 Int.RevRec. 102. 

Particular statute held applicable 
U.S.—U. S. V. La Franca, La., 51 S. 
Ct. 278, 282 U.S. 568, 75 L.Ed. 5‘51, 

55. U.S.—Spies V. U. S., N.Y., 63 S. 
Ct. 364, 317 U.S. 492, 87 L.Ed. 418. 

56. U.S.—U. S. V. Goodrich Transp. 
Co., C.C.Wis., 25 F.Cas.No.15,228, 

8 Biss. 224. 

Ignorance of uneftaced stamps 

U. S.—U. S. V. Goodrich Transp. Co., 
supra. 

Failure to procure license was held 
to subject manufacturer to penalty 
under the Internal Revenue Act of 
1863 § 34, 12 U.S.SfL. p 729.—U. S. 

V. Truesdell, C.C.Ohio, 28 P.Cas.No. 
16,543, 2 Bond 7*8, 5 Int.Rev.Rec. 102. 

57. U.S.—^Kohlhamer v. Smietanka, 

D. C Ill., 239 F. 40^8—Clay v. Swope, 
C.C.Ky., 3”S F. 396—U. S. v. Thirty- 
Five Barrels of High Wines, D.C. 
Ill., 28 F.Cas.No. 16,460, 2 Biss. 88, 

9 Int.Rev.Rec. 67. 

Misdemeanor 

Taxpayer is not relieved from 
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tice and demand therefor has Been made by the 
collector,^^ unless the taxpayer has filed a bona fide 
claim for abatement if he willfully fails to col¬ 
lect and account for the tax on a draft, check, or 
order for the payment of money, ivhich has been 
paid by him;®® if he fails to pay the stamp tax on 
the transfer or sale of certain instruments or docu¬ 
ments or if he offers for sale or sells certain 
enumerated articles without having the proper reve¬ 
nue stamp thereon,®2 except where such articles 
were imported and were sold in the original pack¬ 
ages.®^ 

Permission of inspection. The prescribed pen¬ 
alty may be exacted, under the Internal Revenue 
Code, 26 U.S.C.A. § 3601, and similar statutes, for 
a refusal, by the taxpayer or custodian, to permit 
an entry of his premises by the tax collector or in¬ 
spector for an examination of taxable articles or 
objects.®^ 


Distilled spirits. Under the Internal Revenue 
Code, 26 U.S.C.A. § 2860, and similar statutes, a 
prescribed penalty may be exacted from a recti¬ 
fier of distilled spirits, or a wholesale or retail liq¬ 
uor dealer, who purchases or receives more than 
a specified amount of such spirits from any person 
other than an authorized rectifier, distiller, or whole¬ 
sale liquor dealer,®® or who receives or rectifies dis¬ 
tilled spirits produced at, and removed from, an il¬ 
licit distillery or fraudulently removed from a reg¬ 
istered distillery.®® The word ‘deceive,” as used 
in this statute, means “receive for sale,^’ and hence 
the penalty is not incurred where the spirits are 
received for storage only.®*^ Under the National 
Prohibition Act, 27 U.S.C.A. § 52, and similar stat¬ 
utes, it was held that a person was subject to the 
penalty prescribed by the act for the illegal pos¬ 
session of a still,®® or for the illegal manufacture or 
sale of intoxicating liquor,®® but that this did not 
apply to the mere possession, for sale, of such liq- 


^uch liability by the fact that his de¬ 
fault, if accompanied by a criminal 
intent, would constitute a misde¬ 
meanor.—Kohlhamer v. Smietanka, 
DC.Ilh, 239 F. 408. 

58. U.S.—U. S. V. Maryland Casual¬ 
ty Co., C.C.A.IIL, 49 F.2d oSS, cer¬ 
tiorari denied Maryland Casualty 
Co. V. U. S., 52 S.Ct. 24, 284 U.S. 
645, 76 L.Ed. 548. 

33 C.J. p 357 note 13. 

59. U.S.—U. S. V. Maryland Casual¬ 
ty Co., C.C.A.m., 49 F.2d 556, cer¬ 
tiorari denied Maryland Casualty 
Po. V. U. S., 52 S.Ct. 24, 284 U.S. 
645, 76 Li Ed. 548—Carnill v. Led- 
erer, D.C.Pa., 24 F.2d 447. 

pD. U.S.—Carson Naval Stores v. U. 

S., D.C.Ga., 29 F.Supp. 818. 
Corporation honoring* drafts of cus¬ 
tomers 

(1) A corporation engaged in a 
business in the course of which it 
honored drafts of customers to the 
extent that a line of credit was es¬ 
tablished by customers, is liable for 
the penalty only where the failure to 
collect such taxes is willful.—Carson 
Naval Stores Co. v. U. S., supra. 

(2) However, the corporation is 
not liable for penalty for failure to 
collect tax on draft for which there 
were no deposits with corporation at 
time of drafts, even if corporation 
TVas a “banl^, banker or trust compa¬ 
ny’' within taxing act, and even if 
refusal to, collect tax was willful 
within act.—Carson Naval Stores Co. 
V. U. S., supra. 

61. U.S.—California Electric Co. v. 
U. S., 67 F.Supp. 957, 102 CtCl. 
497. 

Where corporation issued new cer¬ 
tificates in lieu of those surrendered 
by owners of stock pursuant to a 


trust agreement and signed each of 
the certificates before issuance, it 
was liable for documentary stamp 
penalty.—California Electric Co. v. 
U. S., supra. 

Intent to evade 

The penalties imposed by Act 
Congr. July 30, 1864 5 158, requiring 
revenue stamps, were held to apply 
as well to instruments issued with¬ 
out intent to evade the provisions of 
the act as to those issued with such 
intent.—City of Muscatine v. Sterne- 
man, 30 Iowa 526, 6 Am.R. 685. 

The words “shall be liable to,” in 
a statute prescribing a penalty for 
failure to affix and cancel a stamp 
on packages, have been construed as 
being permissive, and not compul¬ 
sory, and as leaving it in the discre¬ 
tion of the court as to whether the 
whole penalty should be imposed.— 
U. S. V. Foster, C.C.Wis., 2*5 F.Cas. 
No.15,142, 19 Int.Rev.Ilec. *5. 

62. U.S.—U. S. V. Houghton, D.C. 
Mass., 26 F.Cas.No.15,396, 14 Int. 
Rev.Rec. 126. 

“Selling” and “exposing for sale” 
U.S.—U, S. V. Fenelon, D.C.Mass., 25 
F.Cas.No.l5,08*5, 14 Int.Rev Rec. 

182—U. S. V. Houghton, D.C.Mass., 
26 F.Cas.No.15,396, 14 Int.Rev.Rec. 
126. 

63. U.S.—U. S. V. Fox, D.C.Or., 25 F. 
Cas.No.15,155, 11 Int.Rev.Rec. 36. 

Opening and closing package 

Goods are sold in the original and 
unbroken package within such an 
act, although the package is opened 
for inspection, if it is closed again 
before delivery without the contents 
being changed-—^U. S. v. Fox, supra. 

64. U.S.—U. S. V. Mann, Minn., 95 
U.S. 580, 24 L.Ed. 531. 
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Distraint for refusal to surrender 
property on which levy has been 
made see supra § 791. 

Paid bank checks which were duly 
and sufficiently stamped at the time 
they were made, signed, and issued, 
are not articles or objects subject to 
taxation within the meaning of an 
act of congress, so that a bank officer 
might lawfully refuse to suffer the 
collector to examine the paid bank 
checks without incurring the penal¬ 
ty.—U. S. V. Mann, supra. 

65. U.S.—^New York Rectifying Co. 
V. U. S., C.C.N.Y., 18 F.Cas.No.lO,- 
214, 14 Blatchf. 549. 

66. U.S.—U. S. V. Byrne, C.C.N.Y., 7 
F. 455, 19 Blatchf. 259. 

67. U.S.—U S. V. Friedenberg, D.C. 

Fla., 25 F.Cas.No.15,168, 11 Int 

Rev.Rec. 5. 

68. U.S.—U. S. V. De Large, D.C. 
Neb., 269 F. 820. 

Power of Congress to impose penal¬ 
ties 

U.S.—U. S. V. De Large, supra. 

69. U.S.—U. S. V. Guthrie, D.C.Ohio, 
283 F. 704—U. S. v. McKim, D.C. 
Pa., 26 P.Cas.No.r5,693, 10 Int.Rev. 
Rec. 74. 

Since repeal of prohibition fea¬ 
tures of this act, a penalty is not im¬ 
posed on permit holder for unlawful 
diversion of alcohol, since it is alco¬ 
hol which is taxed, and only effect of 
permit is that holder is exempted 
from payment of tax if otherwise 
taxed alcohol is used for manufac¬ 
turing or other nonbeverage purpos¬ 
es, as regards alleged right to enjoin 
collection of tax.—Kessler v. Both- 
ensies, D.C.Pa., 16 F.Supp. 387. 
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uor;'^^ and where the penalty was imposed for 
knowingly and willfully violating the law, it was 
held not to apply where the violation was technical 
and unintentional.'^^ 

§ 971. Failure to Keep Books; False Books 

Under some statutes a taxpayer is liable for a pre¬ 
scribed penalty, if he refuses or neglects to keep a book 
record of merchandise manufactured, sold, consumed, or 
removed for sale. 

Under some provisions of the Internal Revenue 
Code, a taxpayer, engaged in a certain line of busi¬ 
ness, is liable for a prescribed penalty if he refuses 
or neglects to keep a book record of merchandise 
manufactured, sold, consumed, or removed for 
sale,'^^ as where, under 26 U.S.C.A. § 2161 (f), a 
manufacturer of tobacco or snuff transfers tobacco 
to a retail department where it is sold without mak¬ 
ing a record thereof.*^^ 

Under the Internal Revenue Code, 26 U.S.C.A. § 
2857, et seq, and similar statutes, a rectifier or 
wholesale liquor dealer is subject to a prescribed 
penalty if he fails to prepare and keep a book record 
of the distilled spirits received and disposed of by 
him,'^4 without regard to the question of intent. 
Under the Internal Revenue Code, 26 U.S.C.A. 


§ 3159, a brewer Is subject to a prescribed penalty 
if he neglects to keep books with respect to fer¬ 
mented liquors made by him,*^^ and if he neglects 
to make required entries in such book, regardless 
of whether he intended to commit a fraud.*^^ Am¬ 
biguous entries in the book are to be taken most 
strongly against the rectifier or wholesaler where 
discrepancies are not explained. 

§ 972. Failure to Make Returns 

A taxpayer who fails to make and file a proper tax 
return within the prescribed time may be subject to a 
penalty consisting of the addition to his tax of a pre¬ 
scribed per cent of the amount of the tax. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§§ 291, 3612, and similar statutes, a taxpayer is 
subject to a penalty, consisting of the addition to 
his tax of a prescribed per cent of the amount of 
the tax, if he fails to make and file an income or 
other tax return within the time prescribed by the 
revenue law or by the commissioner or collector of 
internal revenue in pursuance of such law,and 
in the absence of circumstances showing that the 
default in filing the return was due to a reasonable 
cause and not to willful neglect, the imposition of 
the penalty is mandatory.^® Officers of the United 


70. ir.S— U. S. V. Guthrie, D.C.Ohio, 
283 P. 704. 

71. XJ.S.—Felton v. XJ. S., Mass., 96 
U.S. 699, 24 L.Ed. 875. 

72. U.S.—U. S. V. Quantity of To¬ 
bacco, D.C.N.Y., 27 P.Cas.No.l6,- 

105, 3 Int.Rev.Rec. 158. 

73. U.S.—U. S. V. Quantity of To¬ 
bacco, supra, 

74. U.S.—Helvering- v. Superior 

Wines & Liquors, C.C.A., 134 F.2d 
373—u. S. V. Malone, D.C.N.Y., 26 
F Cas.No.15,713, 22 Int.Rev.Rec. 

403—U. S. V. McCullough, D.C.N. 
Y., 26 P.Cas.No.15,665, 22 Int.Rev. 
Rec. 202. 

33 C.J. p 343 note 63. 

AS punishment for subversive acts 
The penalties are prescribed to 
measure the punishment for acts 
tending to subvert regulation of 
traffic in intoxicating liquors.—Hel¬ 
vering V. Superior Wines & Liquors, 
C.C.A., 134 F.2d 373. 

75. U.S.—In re Quantity of Distilled 
Spirits, D.C.N.Y., 25 P.Cas.No.ll,- 
495, 11 Int.Rev.Rec. 3. 

33 C.J. p 343 note 64. 

76. U.S.—U. S. V. Bellingsteln, D.C. 

Mich., 24 F.Cas.No.14,566, 16 Int 
Rev.Rec. 92—U. S. v. Miller, D.C. 
N.Y., 26 F.Cas.No.1-5,775, 16 Int. 

Rev.Rec. 25—U. S. v. Obermeyer, 
D.C.N. Y., 27 F.Cas.No.1'5,907, 15 

Int.Rev.Rec. 83. 

Penalty is affixed for failure to 
keep any book at all, under this pro¬ 


vision, and not for the omission to 
make proper entries in the book.— 
U. S. V. Obermeyer, D C.N.Y., 27 P. 
Cas No.15,907, 15 Int.Rev.Rec. 83. 

The terms “malt liquor” and “fer¬ 
mented liquor” are used synony¬ 
mously in such statute.—U. S. v. 
Dooley, C.C.Mass., 25 P.Cas.No.l4,- 
984, 21 Int.Rev.Rec. 115. 

77. U.S.—U. S. V. Miller, D.C.N.Y., 
26 P.Cas.No.15,775, 16 Int.Rev.Rec. 
25. 

iOriminal intent is unnecessary.— 
U. S. V. Foster, C.C.Wis., 25 P.Cas. 
No.15,142, 19 Int.Rev.Rec, 5. 

78. U.S.—In re Quantity of Dis¬ 
tilled Spirits, D.C.N.Y., 20 P.Cas. 
No.11,494, 3 Ben. 70, 9 Int.Rev.Rec. 
9. 

79. U.S.—Georday Enterprises v. C. 
I. R., C.C.A., 126 P.2d 384—J. K. 
McAlpine Land & Development Co. 
V. C. I. R., C.C.A., 126 F.2d 163— 
Barnet S. Milman, Inc., v. C. I. R., 
C.C.A., 114 F.2d 95~Helvering v. 
Boekman, C.C.A., 107 P.2d 388— 
Sabatini v. C. I. R., C.C.A., 98 F.2d 
753—Beam v. Hamilton, C.C.AKy., 
289 P. 9. 

Requirement and sufficiency of re¬ 
turns generally see supra §§ 629— 
651. 

Such penalty is not primarily 
puni-tive in nature, but is an attempt 
to protect the revenue.—Plunkett v. 
C. I. R., C.C.A., in F.2d 644. 

The word “tax,” in the require¬ 
ment that twenty-five per cent of the 
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“tax” shall be added to the tax, 
means the correct tax.—Plunkett v. 
C. I. R., supra. 

Poreign corporation Is liable for 
the penalty for a late filing of a nor¬ 
mal income tax return, where it ad¬ 
vances no adequate reason to explain, 
why such return was not made and 
filed in accordance with the revenue 
act.—Blenheim Co. v. C. I. R., C.C.A., 
125 P.2d 906. 

Oleomargarine dealer, failing to 
make a proper return, has been held 
not subject to the penalty provided 
under the Internal Revenue Code, 26 

U. S.C.A. § 3612, as the oleomargarine 
acts, Act Aug. 2, l‘S86 o 840, 24 U. 
S.St. at L. p 209, as amended by Act 
May 9, 1902 c. 784, 32 U.S.St. at L. 
p 193, were complete in themselves, 
only those provisions of the general 
internal revenue statutes which were 
expressly enumerated therein being 
applicable thereto.—Craft v. Schafer, 
Ky., 1-53 F. 175, 82 C.C.A. 349. 
Succession tax 

The specific penalty provided by 
succession tax provision of IntRev. 
Act 1864 § 148 as amended by Act 
1866, 14 U.S.St. at L. p 141, for fail¬ 
ure to return and give notice of a 
succession tax, excluded the applica¬ 
tion of any other penalty.—^Wright 

V. Blakeslee, N.Y., 101 U.S. 174, 25 L. 
Ed. 1048. 

80. U.S.—C. I. R. V. Lane-Wells Co., 

64 S.Ct. 611, 321 U.S. 219, 88 L.Ed. 
684—^Cedarburg Canning Co. v. C. 
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States have no power to waive defects in the re¬ 
turn so as to permit the taxpayer to escape the pen- 
alty.Si A taxpayer who has failed to make a prop¬ 
er return within the time fixed by the revenue law, 
cannot complain that the government officials had 
thereafter misled him by not informing him of the 
inadequacy of his return or, where he has filed 
no return, he may not complain of the penalty im¬ 
posed,and a return filed by the commissioner, in 
such a case, is not a compliance with the statute.^^ 

A taxpayer may be subject to the prescribed pen¬ 
alty, where the purported return filed by him is not 
properly signed and verified.^^ The penalty may 
also be imposed, in the absence of a reasonable ex¬ 
cuse for the default, where the taxpayer has failed 


to file a separate personal holding company’s sur¬ 
tax return as required by the revenue law or a reg¬ 
ulation thereunder,^^ and with respect to its lia¬ 
bility for the penalty, a holding company’s failure 
to file such return is not excused by the fact that 
it had no fraudulent intent and that its status was 
in substantial doubt.^'^ 

Reasonable cause for default as excuse. A tax¬ 
payer will not be relieved of the penalty by reason 
of the fact that his default in filing his return was 
due to ignorance of the or inadvertence 

but, as provided by the statute, no penalty should 
be added to the tax if the failure to file the return 
was due to a reasonable cause and not to willful 
neglect,^® as where the taxpayer, in not filing a re- 


L R., C.C.A., 149 F.2d ‘526—^Logan 
Coal & Timber Ass’n v. Helvering, 
C.C.A., 122 F.2d S4S—Tinkoff v, €. 
I. R., 120 F.2d 564—^Plunkett v. C. 
I. R., C.C.A., IIS F.2d 644-—Note- 
man V. Welch, C.C.AMass., 108 F. 
2d 206—^National Contracting- Co. 
V. C. I. R., C.C.A,, 105 F.2d 488— 
Fidelity & Columbia Trust Co. v. i 
C. I. R., C.C.A., 90 F.2d 219, cer- i 
tiorari denied Fidelity & Columbia 
Trust Co. V. Helvering, 58 S.Ct. 44, 
first case, 302 U.S. T23, ‘82 L.Ed. 
558, rehearing- denied 58 S.Ct. 136, 
302 IT.S. 776, 82 L.Ed. 601. 
Assessment of penalty against es- ' 
tate of intestate who was liable for 
income tax deficiencies has been held 
mandatory where neither intestate 
nor her administrator filed a return. 
—^Edmonds v. C. I. R., C.C.A., 90 F.2d 
14, certiorari denied 58 S.Ct. 32, 302 
U.S. 713, 82 L.Ed. 551. 

81. U.S.—Plunkett v. C. I. R„ C.C. 
A., 118 F.2d 644. 

82. U.S.—Plunkett v. C. I. R., supra. 
Once date has passed within which 

income tax return must be filed no 
reasonable cause being shown why 
proper return was not filed, it does 
not matter how soon or late the re¬ 
turn is thereafter filed.—Plunkett v. 
C. I. R., supra. 

83- U.S.-—Helvering v. Boekman, C. 

C.A., 107 F.2d 388. 

84. U.S.—^Helvering v. Boekman, su¬ 
pra. 

85. U.S.—Plunkett v. C. I. R., C.C. 
A., 118 F.2d 644. 

Improper corporate return 

A corporation’s income tax return, 
which was signed only by the presi¬ 
dent instead of both president and 
treasurer and was not verified by 
anyone, was not a proper return un¬ 
der statute requiring the return to 
be sworn to by both president and 
treasurer, and imposition of penalty 
is warranted, since a proper verifi¬ 
cation of, and signature of treasurer 
or equivalent agent to, corporation’s 


income tax return goes to the es¬ 
sence of the return required by stat- 
ute.~Uhl Estate Co. v. C. I. R,, C.C. 
A., 116 P.2d 403. 

sa. U.S.—C. I. R. V. Lane-Wells Co., 
64 S.Ct. 511, 321 U.S. 219, '8S L.Ed. 
684—Logan Coal & Timber Ass’n 
V. Helvering, C.C.A, 122 P.2d ‘848— 
Lone Pine Lawn Corporation v. 
Helvering, C.C.A., 121 P.2d 935— 
Ardbern Co. v. C. I, R., C.C.A, 120 
F.2d 424—Noteman v. Welch, C.C. 
AMass., 108 F.2d 206. 

Compliance with regulation 
A taxpayer is liable for penalty 
for failure to file separate personal 
holding company surtax return re¬ 
quired by regulation, where regula¬ 
tion was literally authorized by stat¬ 
ute and its promulgation was prac¬ 
tically justified as important aid to 
administration of statute, and it was 
not a purely formal device.—O’Sulli¬ 
van Rubber Qo. v. C. I. R., C.C.A, 120 
F.2d '845. 

Personal holding company is in de- 
fatilt, within penalty provision, for 
not making a separate surtax return 
where it filed usual corporation in¬ 
come tax return and therein ex¬ 
pressly denied liability for surtax on 
personal holding company.—C. I. R. 
V. Lane-Wells Co., 64 S.Ct. 511, 321 
U.S, 219, 88 L.Ed. 684. 

Causes held not to avoid penalty 

(1) Fact that taxpayer, a foreign 
personal holding company, thought 
no tax was due, and that therefore 
it was not necessary to file any re¬ 
turns.—Ardbern Co. v, C. I. R., C. 
C.A, 120 F.2d 424. 

(2) Fact that taxpayer in good 
faith did not believe that it was a 
personal holding company,—Cedar- 
burg Canning Co. v. C. I. R., C.C. 
A, 149 F.2d 526. 

(3) Fact that nonresident corpora¬ 
tion's attorney believed that corpora¬ 
tion was not a personal holding com¬ 
pany.—Fides, A. a, V. C. I. R., 137 F. 
2d '731, certiorari denied 64 S.Ct, 266, 
320 U.S. 797, 88 L Ed. 481, rehearing 
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denied 54 S.Ct. 436, 320 U.S. 816, 88 
L.Ed. 493. 

(4) Fact that domestic personal 
holding company failed to file addi¬ 
tional tax return because of expecta¬ 
tion that revenue act would be 
amended to allow credit for retire¬ 
ment of indebtedness and because of 
doubt as to whether the company or 
its sole stockholder was the United 
States shareholder of foreign per¬ 
sonal holding company.—Rodney, 
Inc., V. Hoey, I).C.N.Y., 53 F.Supp. 
604. 

When not mandatory 
Where personal holding company 
in small loans business ultimately 
made correct tax return on form en¬ 
titled "Return of Personal Holding 
Company" after filing corporation in¬ 
come and excess profits tax return 
only, imposition of statutory penal¬ 
ty for failure to file required return 
within prescribed time without 
showing reasonable cause therefor 
is not mandatory.—Girard Inv. Co. v. 
C. I. R., C.C.A, 122 F.2d 843, certio¬ 
rari denied 62 S.Ct. 479, 314 U.S. 699, 
86 L.Ed. 1559. 

87. U.S.—O’Sullivan Rubber Co. v, 
a I. R., C.C.A, 120 F.2d 845. 

88. U.S.—Paymer v. C. I. R., C.C.A, 
150 P.2d 334. 

89. U.S.—Plunkett v. C. I. R., C.C, 
A, 11'8 P.2d 644. 

90. U.S.—Paymer v. O. I. R., C.C.A., 
150 P.2d 334—Georday Enterprises 
V. O. I. R., C.C.A, 126 F.2d 384— 
J. K. McAlpme Land & Develop¬ 
ment Co. V. C. I. JR., C.C.A, 126 F 
2d 163—Blenheim Co. v. C. I. R 
C.C A, 125 F.2d 906—Tinkoff v, C 
I. R., C.C.A, 120 F.2d 564—Plun¬ 
kett V. C. I. R., C.C.A, 118 P.2c 
644—Sabatini v. C. I. R., C.C.A, 92 
F.2d 753. 

ZgnoraxLce due to reasonable cause 
Where ignorance of necessity for 
personal holding company to file ad¬ 
ditional income tax return or belief 
that no such return was due was 
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turn within the prescribed time, acts in good faith, 
on reasonable grounds, and after taking the advice 
of reputable counsel,or where he fails to file a 
return for a year in which he is not liable as a tax- 
payer.^^ Moreover, if the taxpayer has acted in 
good faith and given complete information, the 
penalty should not be imposed on him merely be¬ 
cause he has not observed all of the complicated re¬ 
quirements of the taxing department,^3 as where a 
properly executed return, duly filed, is incorrect as 
to the amount of taxable income,or is tentative 
in form.35 

§ 973. Fraud 

A taxpayer may be subject to a penalty for any de¬ 
ficiency in his taxes which is due to fraud on his part 
with intent to evade the tax. 


Under the Internal Revenue Code, 26 U.S.C.A. 
§ 293 (b), and similar statutes, if any part of a de¬ 
ficiency in a taxpayer’s income taxes is due to his 
fraud with intent to evade the tax, he is subject 
to a penalty, consisting of a prescribed per cent of 
the total amount of the deficiency,^® which shall 
be assessed, collected, and paid, in addition to, and 
as a part of, the deficiency or, under a further 
provision of the statute, 26 U.S.C.A. § 3612 (d) (2), 
such a penalty shall be assessed and collected in 
case a false or fraudulent return or list is willfully 
made.33 The penalty will be imposed, however, 
only where some part of the deficiency was due to 
the taxpayer’s fraud,39 with an intent to evade or 
defeat the tax.i This penalty may be imposed ir¬ 
respective of whether the facts would also support 
a criminal prosecution for a willful attempt to de- 


supported by reasonable cause, stat¬ 
utory penalty for failure to file such 
return within time prescribed will 
not be imposed.—Girard Inv. Co. v. 
C. I. R., C.C.A., 122 P.2d 843, certio¬ 
rari denied 62 S.Ct. 479, 314 U.S. 
699, 86 L.Ed. 559. 

Causes held not reasonable 

(1) That officers and directors of 
incorporated tennis club believed 
that the club was exempt from tax¬ 
ation, in absence of proof concern¬ 
ing basis for such belief.—^W^est Side 
Tennis Club v. C. I. R., C.C.A., Ill 
P.2d 6, certiorari denied 61 S.Ct. 40, 
311 U.S. 674. 85 L.Ed. 434. 

(2) Taxpayer's erroneous belief 
regarding expiration date of exten¬ 
sion for filing return.—^American 
Milk Products Corporation v. U. S., 
Ct.Cl., 41 P.2d 966. 

(3) That taxpayer was not taxa¬ 
ble for income on an item in dis¬ 
pute.—Scranton-Lackawanna Trust 
Co. V. C. I. R., aC.A., 80 P.2d 519, 
certiorari denied 66 S.Ct 669, 297 

U. S. 723, 80 L.Ed. 1006. 

Pailure due to honest mistake to 
file required schedule for income tax 
does not involve penalties imposed 
for not making any return.—U. S. 

V. Tillinghast, C.C.A.R.I., 69 F.2d 

718. 

91. U.S.—Dayton Bronze Bearing 
Co. V. Gilligan, C.C.A.Ohio, 281 P. 
709. 

92. U.S.—Paymer v. C. I. R., C.C.A., 
150 P.2d 334. 

Elimination of liability for tax 
Where allowance of claim to de¬ 
ductions eliminated taxpayer’s sur¬ 
tax liability for the year involved, 
imposition of penalty for failure to 
file return within proper time must 
be eliminated.—Robert Hughes & Co. 
V. C. I. R., C.C.A., 109 P.2d 720. 

93. U.S.—H artford - Connecticut 
Trust Co. V. Eaton, C.C.A.Conn., 34 
P.2d 128. 


Trustee filing information return or 
list 

A trustee, who has made out an' 
information return on a form pro¬ 
vided by the commissioner, which 
fully discloses the profits realized 
by the estate, but who pays no tax 
and makes no return on the regular 
form until after the supreme court 
has decided that profits from a sale 
are taxable, is not liable to the pen¬ 
alty under the statute requiring the 
trustee to make returns, as the pen¬ 
alty is enforceable only where the 
taxpayer fails to file a return or list 
without a reasonable cause.—Hart- 
ford-Connecticut Trust Co. v. Eaton, 
supra, 

94. U.S.—Plunkett v. C. I. R., C.C. 
A., 118 F.2d 644. 

95. U.S.—Brandon Corporation v. 
Jones, D.C.S.C., 33 F.2d 969, re¬ 
versed on other grounds, C.C.A., 
Jones V. Brandon Corporation, 42 
P.2d 1016. 

96. U.S.—Mauch v. C. I. R., C.C.A., 
113 F.2d 555—White v. U. S., D.C. 
Ky., 20 P.Supp. 623. 

Construction 

The provision that, if any part of 
any deficiency, is due to fraud with 
intent to evade tax, then fifty per 
cent of total amount of deficiency 
shall be assessed, collected, and 
paid, is plain and leaves no room for 
construction.—Mauch v. C. I. R., C. 
C.A., 113 P.2d 555. 

Penalty held assessable, where 
there were discrepancies of one hun¬ 
dred per cent and more between real 
net income and taxpayers’ reported 
income for three successive years.— 
Rogers v. C. I. R., C.C.A., Ill F.2d 
987. 

penalties under early statutes 
U.S.—^Michigan Cent. R. Co. v. Slack, 
C.C.Mass., 17 P.Cas.No.9,527, 

Holmes 231—^U. S. v. Thomasson, 
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D.C.Ind., 28 F.Cas.No.l6,47S. 4 
Biss. 99. 

97. Purpose 

Statutes imposing such additions 
to income tax are provided primari¬ 
ly as a safeguard for protecting 
revenue and to reimburse the gov¬ 
ernment for the heavy expense of 
investigation and loss resulting from 
taxpayer’s fraud.—Helvering v. 
Mitchell, 58 S.Ct. 630, 303 U.S. 391, 
82 L.Ed. 917. 

98. U.S.—^McDowell v. Heiner, D.C. 
Pa., 9 P.2d 120, affirmed, C.C.A,, 15 
P.2d 1015, certiorari denied 47 S. 
Ct. 473, 273 U.S. 759, 71 L Ed. 877. 

99. U.S.—Plunkett v. O. I. R., C.C. 
A., 118 F.2d 644. 

Pailure to report profits 

Where profits from sale of shares 
of stock were reported by national 
bank instead of by holding com¬ 
pany which owned all the capital 
stock of the bank, and owned the 
corporate shares, which it should 
have reported, the imposition of a 
penalty against the holding company 
for failure to report the profits was 
not justified, in absence of actual 
proof of fraud.—Guaranty Trust Co. 
V. U. S., D.C.Wash., 44 P.Supp. 417, 
affirmed, C.C.A., 139 P.2d 69. 

1. U.S.—^National City Bank of New 
Tork V. Helvering, C.C.A., 98 F.2d 
93—Levy v. U. S., C.C.A.N.J., 271 
P. 942. 

Fraud, of corporate officer 

In order to be guilty of fraudu¬ 
lently omitting income from returns, 
a corporation officer who accepted 
bonds as illicit commission on con¬ 
tract negotiated by him for corpo¬ 
ration, and failed to report such 
bonds for income tax, must not only 
have known that he was defrauding 
corporation, but he must have meant 
to defraud the treasury also.—^Na¬ 
tional City Bank of New York v. 
Helvering, C.C.A., 98 P.2d 93. 
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feat and evade the tax,^ and in addition to the ptin- 
ishment in such proceeding.^ 

The word “fraud/' not being defined in the stat¬ 
ute, should be construed as ordinarily understood,^ 
as a deliberate suppression or reckless misrepre¬ 
sentation of vital facts,^ or as an actual intentional 
wrongdoing, and the intent required is a specific 
purpose to evade a tax believed to be owed.® 

§ 974, Negligence 

A taxpayer may be subject to a prescribed penalty 
for any deficiency in his taxes which Is due to his 
negligence, or to his intentional disregard of rules and 
regulations without an Intent to defraud. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 293 (a), and similar statutes, the taxpayer may 
be subject to a penalty, consisting of a prescribed 
per cent of the total amount of the deficiency, which 
shall be assessed in addition to, and as a part of, 
the deficiency,*^ if any part of the deficiency is due 
to negligence on the part of the taxpayer,® or to 
his intentional disregard of rules and regulations 
but without intent to defraud.^ This penalty may be 
imposed only where some part of the deficiency is 


due to the taxpayer's negligence.^® It is not suffi¬ 
cient, to the imposition of the penalty, that the tax¬ 
payer's return is incorrect, or that he did not keep 
proper or complete books of account, or that his 
calculations are confusing.^^ The assessment of 
such a penalty is a purely administrative act de¬ 
pendent on a finding of negligence,^^ 

§ 975. Amount 

The amount of the penalty for an infraction of the 
internal revenue statutes depends on the terms of the 
particular statute under which the penalty is exacted. 

The amount of the penalty for a taxpayer's in¬ 
fraction of the revenue statutes depends on the 
terms of the particular statute under which the 
penalty is exacted.^® A penalty for a deficiency 
due to fraud, must be computed on the total amount 
of the deficiency, if a substantial part of the de¬ 
ficiency was due to the fraud and a penalty for 
a failure to file a return, should be computed on 
the total amount of the correct tax, and not on the 
amount of the tax which is delinquent when the re¬ 
turn is finally made,^® and, under some of the early 


2. U.S.—White v. V. S., B.C.Ky., 20 
F.Supp. 623. 

Offense by attempt to defeat and 
evade tax see infra § 994. 

3. US.—Hanby v. C. I. R., O.C.A.. 
67 F.2d 125. 

Acquittal of criminal offense as no 
defense to penalty see infra § 979. 

4. U.S—White V. U. S., D.C.Ky., 20 
F.Supp. 623. 

5. U.S—White V. U. S., supra. 
Omissioii of larire amounts 

Where taxpayer in returns omit¬ 
ted largre amounts involving: several 
different items for several years, in¬ 
ference would be drawn from such 
facts that taxpayer was reckless 
in ascertaining’ his taxable* income 
so as to require imposition of fraud 
penalties as provided by statute.— 
White V, U. S., supra. 

6. U.S.—Guaranty Trust Co. v. U. 
■S., D.C.Wash., 44 F.Supp. 417, af¬ 
firmed, aC.A., 139 F.2d 69—U. S. 
V. Grotenkemper, C.C.Ohio, 26 F. 
Cas.No.15,267, 2 Bond 140. 

Fraud is not shown 

(1) By the fact that taxpayer, in 
reporting- item for legal fee, im¬ 
properly deducted expenses for cli¬ 
ent.—Duffin V. Lucas, C.C.A.Ky., 55 
F.2d 786, certiorari denied 53 S.Ct. 
14, 287 U.S. 611, 77 L.Ed. 531. 

(2) By failure to report item 
where propriety of its inclusion was 
very doubtful.—^Duffin v. Lucas, su¬ 
pra. 

7. U.S.—Schneider v. U. S.. O.C.A. 
Ohio, 119 F.2d 215. 


8. U.S.—Bennett v. €. I. R., C.C.A., 
139 P.2d 961—Plunkett v. C. I. R.. 
C.C.A., 118 P.2d 644—Little v. Hel¬ 
vering, C.C.A., 75 P.2d 436—Board 
V. Commissioner of Internal Rev¬ 
enue, C.C.A., 51 F.2d 73, certiorari 
denied 62 S.Ct. 35, 284 U.S, 658, 
76 L.Ed. 557. 

Absence of statute 

A negligence penalty for the neg¬ 
ligent- understatement of tax liabil¬ 
ity for a year could not have been 
lawfully imposed where there was 
then no statute authorizing the im¬ 
position of any penalty for a neg¬ 
ligent understatement of the tax.— 
U. S. V. Jaffray, C.C.A-Minn., 97 F.2d 
488, affirmed 59 S.Ct. 641, 306 U.S. 
276, 83 L.Ed. 647. 

9. U.S.—Bennett v. C. I. R., C.C.A., 
139 F.2d 961. 

Formerly a penalty was imposed 
where an untrue, although not will¬ 
fully false, return had been made. 
—German Sav. Bank v. Archbold, C. 
C.N.Y., 10 F.Cas.N’o.5,364, 24 Int.Rev. 
Rec. 413, reversed on other grounds 
104 U.S. 708, 26 L.Ed. 901. 

10 . U.S.—Plunkett v. a L R., G 
C.A., 118 F.2d 644, 

11. U.S.—Bennett v. C. I. R., C.C.A., 
139 F.2d 961—-Little v. Helvering, 
C.C.A., 75 F.2d 436. 

Imposition of penalty is not jus¬ 
tified where income tax deficiency 
found to exist resulted from claimed 
deductions not allowed and from 
failure to report gains from a trad-' 
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ing account and dividends paid to a 
broker and resulted from taxpay¬ 
er’s mistaken conception of his legal 
rights.—Bennett v. C. I. R., O.C.A., 
139 F.2d 961. 

12. U.S.—Bothwell v. C. I. R., C.C. 
A., 77 P.2d 35—Board v. C. I. R., 
C.C.A., 51 P.2d 73, certiorari de¬ 
nied 52 S.Ct. 35, 284 U.S. 658, 76 
L.Ed. 557. 

13. U.S.—C. I. R. V. Lane-Wells Co., 
64 S.Ct. 511, 321 U.S. 219, 88 L.Ed. 
684—Elliott V. East Pennsylvania 

R. Co., Pa., 99 U.S. 573, 25 L.Ed. 
292—Erskine v. Milwaukee & St. 
P. R. Co., Wis., 94 U.S. 619, 24 L. 
Ed. 133—Millos V. Dunbar, D.C. 
Utah, 1 P.2d 722—U. S. v. Groten¬ 
kemper, C.C.Ohio, 26 P.Cas.No.15,- 
267, 2 Bond 140—U. S. v. McKee, 
C.C.Mo., 26 F.Cas.N'o.15,688, 4 Dill. 
128, 23 Int.Rev.Rec. 338. 

14. U.S.—Duffin V. Lucas, C.C.A.Ky., 
55 F.2d 786, certiorari denied 53 

S. Ct 14, 287 U.S. 611, 77 L.Ed. 531. 
On entire business 

Fraud penalty assessed by com¬ 
missioner on entire business of tax¬ 
payer, both lawful and unlawful, 
is proper as against contention that 
penalty should apply only to the 
portion of the unlawful business 
which was omitted from returns.— 
Johnson v. U. S., 89 F.Supp. 103, 94 
CtCl. 345. 

15. U.S.—American Milk Products 
Corporation v. U. S., Ct.CL, 41 F. 
2d 966. 
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statutes, one penalty only was held recoverable for 
all failures to make returns prior to the commence¬ 
ment of the action to recover the penalties.^® The 


penalty assessed cannot be less than the minimum 
amount fixed by the statute,or greater than the 
maximum amount so prescribed.^^ 


a EJ7FORCEMENT OP LIABILITY 


§ 976. In General 

The enforcement of liability for a penalty exacted for 
violation of the internal revenue statute is generally con¬ 
trolled by statute. 

The enforcement of liability for a penalty under 
the internal revenue statutes is controlled by the 
provisions of such statutes.^^ Where, under such 
provisions, the penalty constitutes an integral part 
of the tax, the collector of internal revenue may 
make an assessment of the penalty.^® If the pen¬ 
alty is imposed in addition to the punishment for 
an offense committed in violating the statute, as in 
making a false and fraudulent return, a conviction 
for such offense is a condition precedent to the as¬ 
sessment and collection of the penalty but where 
the statute provides for a proceeding in rem for a 
forfeiture of certain property and also an action for 
the penalty, as separate proceedings, the seizure of 
the property is not a condition precedent to an ac¬ 
tion for the penalty.22 

Notice, The notice required, under the Internal 
Revenue Code, 26 U.S.C.A. § 3655, and similar stat¬ 
utes, to be given to persons liable for income taxes, 
stating the amount of the taxes and demanding 
■payment, must be given before the taxpayer may 
be charged with the penalty for a failure to make 


pa 3 Tiient .22 The notice may Be given by mail, as 
authorized by the statute.^^ 

Bail. A taxpayer, sued for a penalty, is not re¬ 
quired to give baiL^S 

§ 977. Nature and Form of Remedy 

The penalty may be enforced by any proper form of 
action, or by any appropriate form of proceeding, except 
where the internal revenue statutes prescribe a special 
form of proceeding. 

Except where an exclusive method of enforcing a 
penalty is prescribed by the internal revenue stat- 
utes,26 it may be enforced by an action or suit, or 
by any other appropriate proceeding.27 It has been 
held that such penalties may be recovered by in- 
dictment^S or by information.29 Where the penalty 
prescribed is a fine or pecuniary penalty, and the 
act fixes the exact amount, it may be recovered by 
a civil action in the form of an action of debt,30 
and it has been held that the prosecution for such 
a penalty should be by civil action and not by in- 
dictment.3i However, if the penalty is a fine on 
conviction, Of imprisonment, or both, at the dis¬ 
cretion of the court, it cannot be enforced by civil 

action.32 

Distraint. A penalty, as distinguished from a 
tax, cannot be collected by distraint.^S 


:16. U.S.—U. S. V. Brooklyn City & 
N. R. R.. C.C.N.Y., 14 F. 284— 
U. S. V. Erie Ry. Co., D.C.N.Y., 25 
.P.Cas No.15,056, 24 Int.Rev.Rec. 

76, reversed on other grounds 1 
'S.Ct. 223, 106 U.S. 327, 27 L.Ed. 
151—U. S. V. New York Guaranty 
& Indemnity Co., D.C.N.Y., 27 P. 
Cas.No.15,872, 8 Ben. 269. 

'17. U.S.—U. S. V. Smock, D.C.Ky., 
27 F.Cas.No.16,348, 4 Int.Rev.Rec. 
202 . 

33 C.J. p 369 note 44. 

-13. U.S.—U. S. V. Damiani, D.C.Fla., 
25 F.Cas.No.14.915. 

19. U.S.—Pummilli v. Riordan, D.C. 

N.Y., 275 F. 846—Kohlhamer v. 

Smietanka, D.C.IU., 239 F. 408. 

20. U.S.—Kohlhamer v. Smietanka, 
supra. 

21. U.S.—Bateman-Switzer Co. v. 
Whaley, B.C.Mont., 63 F.2d 1071. 

Conviction as defense to enforce¬ 
ment of penalty see infra § 979. 
Under early statute 
U.S.—Michigan Cent. R. Co. v. 
Slack, C.C.Mass.. P.Cas.No.9,627. 

,Holmes 231. 


22. U.S,—U. S. V. Belding, C.C.N.Y., 
24 P.Cas.No.14.562, 12 Int.Rev.Rec. 
39—U. S. V Mynderse, C.C.N.Y., 27 
F.Cas.No. 15,850, 7 Blatchf. 483. 

23. US.—U. S. V. Bristow, C.C.Ky., 
20 F. 378—U. S. V. Allen, C.C. 
Tenn., 14 P. 263. 

33 C.J. p 358 note 14. 

24. U.S.—^U. S. V. General Inspec¬ 
tion & Loading Co., D.C.N.J., 204 
P. 657. 

25. U.S.—U. S. V. Mundell, C.C.Va., 
27 F.Cas.No.15.834, 1 Hughes 415, 
6 Call. 245. 

26. US.—U S. V. Moore, C.C.N.H., 

11 P. 248. ; 

Assessment of penalty on lands un¬ 
der early statute 

U.S.—Schenck v. Reay, C.C.Ark., 21 
F.Cas.No.12,451, 10 Int.Rev.Rec. 

64, 11 Int.Rev.Rec. 22. 

27. U.S.—Thome v. Lynch, D.C. 
Minn., 269 F. 995—^U. S. v. Moore, 
C.C.N.H., 11 P. 248. 

33 C.J. p 369 note 46. 

28. U.S,—Thome v. Lynch, D.C. 
Minn., 269 F. 995. 

33 C.J. P 369 note 47. 
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29. U.S.—U. S. V. Mattingly, C.C. 
Ky., 26 F.Cas.No.15,743, 6 IntRev. 
Rec. 19. 

33 C.J. p 369 note 48. 

30. U.S.—U. S. V. Mattingly, supra. 
33 C.J. p 369 note 49. 

31. Wyo.—Fein v. U. S., 1 Wyo. 246. 

32. US.—U. S. V. Morin, D.C.Ind., 
26 P.Cas.No.15,810, 4 Biss. 93. 
Under Volstead Act tit 2 § 35, 27 

U.S.C.A. § 52, it was held that the 
penalties prescribed were nothing 
more or less than punishment for 
the commission of criminal offenses, 
and must be collected by civil ac¬ 
tions or pronounced as judgments 
in criminal cases.—Ledbetter v. Bai¬ 
ley, D.C.N.C., 274 F. 375. 

33. U.S.—^Dickert v. Hickey, D.C.N. 
Y., 47 PSupp. 577—Green v. Page, 
D.C.Ga., 9 F.Supp. 844. 

Distraint for taxes see supra §§ 788- 
798. 

Penalty imposed by Prohibition Act 
(1) The so-called tax imposed by 
the National Prohibition Act tit 2 
§ 35, 27 U.S.C.A. § 52, for a vio¬ 
lation of such act was held to be a 
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Qui tarn action. There is no statutory authority 
for a qui tam action by an informer to recover 
a penalty and double damages sustained by the 
United States by reason of false and fraudulent in¬ 
come tax returns,except that under the provi¬ 
sions of the Internal Revenue Code, 26 U.S.C.A. §§ 
3740, 3745, such an action may be brought, but only 
on the authority of the commissioner of internal 
revenue.^® 

§ 978. Necessity for Hearing 

A penalty imposed for violation of the Interna! rev¬ 
enue statutes cannot be enforced without giving the per¬ 
son charged an opportunity to be heard. 

A penalty, under the internal revenue statutes, 
cannot be enforced without giving the person 
charged an opportunity to be heard,and it may 
not be enforced through secret findings and the 
summary action of executive officers.^'^ 


§ 979. Defenses 

The usual rules apply with respect to the defenses 
to an action for penalties under the revenue laws, in¬ 
cluding the statute of limitations. 

The usual rules with respect to the defenses to 
actions for penalties apply in actions for penalties 
under the internal revenue laws.^'^ Ignorance or 
misconstruction of the penalty provisions of the 
statute is no defense to an action to enforce a pen- 
alty.39 The fact that the statute under which the 
penalty is sought to be exacted has been repealed,^9 
or that defendant acted in good faith, if his position 
was not obviously untenable,has been held to 
constitute a defense. 

Effect of acquittal or conviction. It is no defense 
to a civil action for a penalty that defendant has 
been acquitted of an offense purported to have aris¬ 
en out of the same acts or transactions that con¬ 
stitute the grounds for the penalty.^^ Qn the other 


penalty which could not be enforced 
by distraint.—U. S.- ex rel. Philips 
V. Bimarco. D.C.Pa., 40 F.2d 562—U. 
S. ex rel. Phillips v. Di Marco, D.C. 
Pa., 14 P.2d 238—Jasper v. Hellmich. 
D.C.Mo., 4 F.2d 852—Jakovich v. 
Mager, C.C.A.I1L, 283 P. 980—Fon¬ 
tenot V. Accardo, C.C.A.La., 278 F. 
871—Middleton v. Mee, D.C.S.D., 277 
F. 492—Kelly v. Lewellyn, D.C.Pa., 
274 F. 112—Thome v. Lynch, D.C. 
Minn., 269 F. 995. 

(2) It was held not enforceable by 
filing assessment as a lien and caus¬ 
ing an attachment to be issued 
thereon against the property of the 
person charged.—U. S. v. Zerbey, D. 
C.Pa., 282 F. 332. 

34. U.S.—Olson v. Mellon, D.C.Pa., 
4 F.Supp. 947, affirmed, C.C.A., U. 
S. ex rel. Knight v. Mellon, 71 F. 
2d 1021, certiorari denied 55 S.Ct. 
147, 293 U.S. 615, 79 L.Ed. 704, 
U. S. ex rel. Knight v. Stone, 55 
S.Ct. 147, 293 U.S. 615, 79 L.Ed. 
704, U. S. ex rel. Knight v. Nutty, 
55 S.Ct 147, 293 U.S. 615, 79 L.Ed. 
704, U. S. ex rel. Knight v. Leovy, 
55 S.Ct 147, 293 U.S. 615, 79 L. 
Ed. 704, U. S. ex rel. Knight v. 
Guthrie, 55 S.Ct 147, 293 U.S. 615, 
79 L.Ed. 704, and U. S. ex rel. 
Knight V. Davison, 55 S.Ct 148, 
293 U.S. 615, 79 L.Ed. 704. 

Against officials for connivance 

Private citizen, in his own behalf 
and in behalf of the United States, 
is not authorized to maintain suit 
against government officials charged 
with enforcement of revenue laws to 
recover penalties for alleged conniv¬ 
ance and scheming with taxpayer to 
circumvent revenue laws and relieve 
taxpayer from payment of taxes.— 
U. S. ex rel. Boyd v. McMurtry, D.C. 
Ky., 5 F.Supp. 615. 


35. U.S.—^U. S. ex rel. Marcus v. 
Hess. C.C.A.Pa., 127 P.2d 233, re¬ 
versed on other grounds 63 S.Ct. 
379, 317 U.S. 537, 87 L.Ed. 443, 
rehearing denied 63 S.Ct. 756, 318 

U. S. 79^, 87 L.Ed. 1163—Olson v. 
Mellon, D.C.Pa., 4 F.Supp. 947. af¬ 
firmed, C.C.A., U. S. ex rel. Knight 

V. Mellon, 71 F.2d 1021, certiorari 
denied 55 S.Ct. 147, 293 US. 615, 
79 L.Ed. 704, U S. ex rel. Knight 
V. Stone, 55 S.Ct. 147, 293 US. 615, 
79 L.Bd. 704, U S. ex rel. Knight 
V. Nutty, 55 S.Ct. 147, 293 US. 615, 
79 L.Ed. 704, U S. ex rel. Knight 
V. Leovy, 55 S.Ct. 147, 293 US. 
615, 79 L.Ed. 704, U. S. ex rel. 
Knight V. Guthrie, 55 S.Ct. 147, 
293 US. 615, 79 L.Ed. 704, and 
U S. ex rel. Knight v. Davison, 55 
S.Ct. 148, 293 US. 615, 79 L.Ed. 
704. 

36. US.—U S. V. 2,615 Barrels, 
More or Less, of Beer, D.C.Pa., 1 
F.2d 500. 

Special so-called tax or penalty 
imposed by National Prohibition Act, 
27 U.S.C.A. § 52, was held not to be 
enforceable without giving the of¬ 
fender an opportunity to be heard. 
—Lipke v. Lederer, Pa., 42 S.Ct. 549, 
259 US. 557, 66 L.Ed. 1061—U. S. 
ex rel. Philips v. Dimarco, D.C. 
Pa., 40 P.2d 562—U S. ex rel. Phil¬ 
lips V. Di Marco, D.C.Pa., 14 P.2d 
238—Brabham v. Cooper, D.C.S.C., 

9 F.Supp. 904—^Middleton v. Mee, D. ! 
C.S.D., 277 F. 492. 

37. US.—^Lipke v. Lederer, Pa., 42 
S.Ct. 549, 259 US. 667, 66 L.Ed. 
1061—Regents of University Sys¬ 
tem of Georgia v. Page, C.C.A.Ga., 
81 P.2d 677, conformed to DC.. 18 
F.Supp. 62, affirmed, C.C.A., Page 
V. Regents of University System 
of Georgia, 93 P.2d 887, reversed 
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on other grounds Allen v. Regents 
of University System of Georgia, 
58 S.Ct. 980, 304 US. 439, 82 L.Ed. 
1448, rehearing denied 58 S.Ct- 
1053, 304 US. 590, 82 L.Ed. 1550. 

38. U.S.—U S. V. Foster, C.C.Wis., 
25 F.Cas.No.15,142, 19 Int.Rev.Rec. 

5. 

Defenses to action for penalties gen¬ 
erally see the C.J.S. title Penal¬ 
ties § 4, also 25 C.J. p 1187 notes 
23-39. 

39. US.—U S. V. Foster, supra. 

40. US.—U S. V. Ghdden Co., D.C. 
Ohio, 8 F.Supp. 177, affirmed, C.- 
C.A., 78 F.2d 629, certiorari denied 
56 S.Ct. 367, 296 US. 652, 80 L.Ed. 
464. 

Repeal of Eighteenth Amendment as. 
good defense 

US.—U S. V. Glidden Co., supra. 

41. US.—C. I. R. V. S. A. Woods 
Mach. Co., C.C.A., 67 P.2d 635, cer- 
tio-uri denied S. A. Woods Mach. 
Co. V. C. I. R., 53 S.Ct. 15, 287 
U.S. 613, 77 L.Ed. 532. 

42. US.—^Helvering v. Mitchell, 58 . 
S.Ct. 630, 303 US. 391, 82 L.Ed. 
917—Mauch v. C. I. R., C.C.A., 113 
F.2d 555—Planby v. C. I. R., C.C. 
A., 67 P.2d 125. 

Acauittal of crime as not bar to - 
civil action for penalty general¬ 
ly see the C.J.S. title Judgments § 
754, also 34 C.J. p 971 note 7. 

The doctrine of res Judicata does 
not bar imposition of fraud penalty 
against income taxpayer acquitted 
on charge of willfully, knowingly, 
unlawfully, and feloniously attempt¬ 
ing to evade and defeat income tax¬ 
es.—^Hoefle V. C. I. R.. C.C.A.. 114 
F.2d 713. 
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liand a conviction for such an offense generally 
bars a subsequent action for the penalty4^ 

A pardon from the consequences of an offense, 
committed by an infraction of the revenue laws, 
is a bar to a civil suit for penalties growing out of 
the same transaction^*^ 

Lunitatio7i of actio^is, A suit for a penalty must 
be brought within the statutory period of limita¬ 
tion applicable thereto4^ The five-year period pre¬ 
scribed by the Judicial Code, 28 U.S.C.A. § 791, 
has been held to apply to suits for penalties against 
persons engaged in the business of rectifying, puri¬ 
fying, and refining distilled spirits.’^® 

§ 980. Pleading 

The usual rules apply with respect to the pleadings 
in an action to enforce a penalty under the revenue 
laws. 

The rules relating to the pleadings in actions for 
penalties in general, as discussed in the C.J.S. 
title Penalties § 15, also 25 C.J. p 1197 note 92~p 
1204 note 22, apply in an action to enforce a penalty 
under the internal revenue laws, with respect to the 
requisites and sufficiency of the complaint, declara¬ 


tion, or petition, or of the answer or plea,^^ and 
with respect to the issues that may be inquired into 
under the pleadings.^9 

§ 981. Evidence 

The evidence In an action to enforce a penalty under 
the Internal revenue laws is generally regulated by the 
rules relating to evidence in actions for penalties gen¬ 
erally. 

The usual rules which regulate the eiudence in 
actions for penalties in general, discussed in the C. 
J.S. title Penalties § 15, also 25 C.J. p 1205 notes 30 
-45, apply in an action to enforce a penalty under 
the internal revenue laws, with respect to the pre¬ 
sumptions and burden of proof.^® The burden of 
proof is on the taxpayer to explain that his failure 
to file, or delay in filing, his tax return was due to 
a reasonable cause and not to willful neglect,or 
to prove that part of the deficiency assessed against 
him is not due.^^ In an action for penalties for 
alleged frauds on the revenue, the burden rests on 
the government to make out its case by a reasonable 
preponderance of the evidence,but not beyond a 
reasonable doubt.^^ In a civil action to recover 
a penalty for selling an unstamped article, proof of 


43. U.S.—U. S. V. Jun, C.C.A.Okl., 48 
F.2d 593. 

Conviction as condition precedent to 
enforcement of penalty imposed 
in addition to punishment for of¬ 
fense see supra § 976. 

Convictions held to bar recovery 

(1) Of tax imposed as penalty on 
retail liquor dealers.—IT. S. v. La 
Franca, La., 51 S.Ct. 278, 282 tJ.S. 
«68, 75 L.Ed. 551. 

(2) Of penalties for illegal manu¬ 
facture of intoxicating liquor and 
diversion thereof to beverage pur¬ 
poses.—U. S. V. Jun, C.C.A.Okl., 48 
F.2d 593—U. S. v. U. S. Industrial 
Alcohol Co.. D.C.Md., 15 F.Supp. 784. 

A conviction for conspiring* to de¬ 
fraud the United States by the un¬ 
lawful removal of distilled spirits, 
without paying taxes, has been held 
to bar a subsequent civil suit to re¬ 
cover the penalty of double the 
amount of such taxes founded on 
the same acts.—U. S. v. McKee, C.C. 
Mo., 26 F.Cas.No.l5,6S8, 23 IntRev. 
Rec. 338. 

44. U.S.—U. S. V. McKee, supra. 

83 C.J. p 382 note 25. 

45. U.S.—U. S. V. U. a Industrial 
Alcohol Co., D,C.Md., 16 F.Supp. 
784. 

46. U.S,—U. S. V. Smith, Kline & 
French CO., D.C.Pa., 184 F. 632, 
affirmed Henry K. Wampole Co. 
V. U. S., 191 F. 673, 112 C.C.A. 
633, certiorari denied Hance v. U. 
S., 32 S.Ct. 840, 226 U.S. 710, 66 
L.Ed. 1268—U. S. v. U. S. Indus¬ 


trial Alcohol Co., D.C.Md., 15 F. 
Supp. 784. 

47. U.S.—U. S. v. Mann, Minn., 95 
U.S. 580, 24 L.Ed. 531—U. S. v. 
U. S. Industrial Alcohol Co., D.C. 
Md., 15 F.Supp. 784—U. S. v. State 
Nat. Bank of Minneapolis, C.C.A. 
Minn., 27 F.Cas.No.16,380, 2 Cent. 
Law J. 107. 

Refusal to permit examinatioiL 

A declaration to recover the pen¬ 
alty imposed by the Internal Reve¬ 
nue Code, 26 U.S.C.A. § 3601, on a 
person in charge of a building or 
place where articles or objects sub¬ 
ject to taxation are produced or 
kept, who refuses to admit the col¬ 
lector or inspector of internal rev¬ 
enue to such building for the pur¬ 
pose of examining such articles, 
must allege all the facts necessary 
to show that the articles in the 
building where the revenue officer 
was refused admission were subject 
to taxation.—^U. S. v. Mann, Minn., 
95 U.S. 580, 24 L.Ed. 531. 

Allegations held sufficient 

(1) To constitute cause of action 
for failure to make return and pay 
tax.—U. S. v. Brooklyn City & N. R. 
R., C.C.N.T., 14 F. 284. 

(2) To state cause of action for 
penalty for illegal removal of in¬ 
toxicating liquor.—^U. S. v. Campe, 
D.C.CaL, 89 F. 697. 

48. U.S.—^U. S. V. U. S. Industrial 
Alcohol Co., D.C.Md., 16 F.Supp. 
784. 

49< U;S.—U. S. V. Rindskopf, C.C. 
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Wis., 27 F.Cas.No.16,166, 8 Biss. 
507. 

Validity of assessment 
U.S.—U. S. V. Rindskopf, supra, 
sa U.S.—Rogers v. C. I. R., C.C.A., 
111 F.2d 987. 

Shifting of burden 

U. S.—U. S. V. Damiani, D.C.Fla., 25 
F.Cas.No.14,915, 11 Int.Rev.Rec. 5. 

33 C.J. p 377 note 3. 

51. U.S.—Paymer v, C. I. R„ C.C.A., 
150 P.2d 334—Tinkoif v. C. I. R., 
C.C.A., 120 F.2d 564—Hoefie v. C. 
I. R., C.C.A., 114 F.2d 713—West 
Side Tennis Club v. C. I. R., C.C. 
A., Ill P.2d 6, certiorari denied 
61 S.Ct. 40, 311 U.S. 674, 85 L.Ed. 
434—Sabatini v. C. I. R., C.C.A., 
98 F.2d 753—Berlin v. C. I. R., C, 
C.A., 59 F.2d 996, certiorari denied 
63 S.Ct. 90, 287 U.S. 642, 77 L Ed. 
655—Rodney, Inc., v. Hoey, D.C. 
N.Y., 53 F.Supp. 604. 

The burden is on personal hold¬ 
ing company to establish reasona¬ 
ble cause for failure to file income 
tax return on required form within 
time prescribed by law or commis¬ 
sioner, so as to avoid imposition of 
statutory penalty.—Girard Inv. Co. 

V. C. I. R., C.C.A., 122 P.2d 843, cer¬ 
tiorari denied 62 S.Ct. 479, 314 U.S. 
699, 86 L.Ed. 569. 

52. U.S.—Rogers v. C. I. R., C.aA., 
Ill P.2d 987. 

53. U.S.—U. S. V. Regan, N.Y., 34 S. 
€t. 213, 232 U.S. 37, 58 L Ed. 494, 

54. U.S.—U. S. V. Regan, supra, 

1 33 C.J, p 377 note 2, 
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its sale withotit stamp created a presumption that it 
never was stamped, which could be overcome, how¬ 
ever, by proof that the stamp had come off or been 
removed by accident or other cause.^^ 

The usual rules also apply with respect to the ad¬ 
missibility of particular evidence,and as to the 
weight and stifficiency of the evidence.^'^ 

§ 982. Trial, Judgment, and New Trial 

The trial, judgment, and new trial, In an action to 
enforce a penalty under the interna! revenue laws, are 
generally regulated by the rules which apply in actions 
for penalties in general. 

The usual rules, which govern in actions for pen¬ 
alties in general, apply in an action for a penalty, 
under the internal revenue laws, with respect to 
questions relating to the tnal,^s such as to the 
province of the court and jury,^^ and as to the 
verdict and findings.^O The usual rules also apply 
on questions relating to the judgment,and as to 
a new trial.62 


§ 983. Review 

An appeal from, or review of, the proceedings to en¬ 
force a penalty under the revenue laws is usually gov¬ 
erned by the rules relating to reviews of actions for 
penalties In general, except to the extent that special 
statutory provisions apply. 

An appeal from, or review of, the proceedings in 
an action to enforce a penalty under the revenue 
laws is usually governed by the rules relating to 
reviews of actions for penalties in general,63 ex¬ 
cept to the extent that it is controlled by special 
provisions of the internal revenue laws.64 A tax¬ 
payer is not precluded from challenging the im¬ 
position of a penalty for delinquency in filing his 
return, by reason of his failing to offer evidence 
as to the amount of his tax and restricting his de¬ 
fense solely to the ground that the commissioner of 
internal revenue could not issue a second deficien¬ 
cy letter after a prior deficiency notice.66 

The tax court, in a proceeding before it to re¬ 
view an assessment of a penalty, is limited to re¬ 
viewing the issues raised by the pleadings before 


55. U.S.—U. S. V. Brown, D.C.Or., 24 
F.Cas.No.l4,662, Beady 566. 

56. U.S.—Duffin v. Lucas, C.C.A. 
Ky., 55 F.2d 786, certiorari denied 
53 S.Ct. 14, 2S7 U.S. 611. 77 L.Ed. 
531. 

Evidence lieid inadmissible 
Xj.s.— Chaffee & Co. v. U. S., Ohio. 
18 Wall. 516, 21 L.Ed. 908—Duffin 
V. Lucas. C.C.A.Ky.. 55 F.2d 786. 
certiorari denied 53 S.Ct. 14, 287 
U.S. 611, 77 L.Ed. 531. 

57. U.S.—^National City Bank of 
New York v. Helvering, C.C.A., 98 
F.2d 93—Bothwell v. C. I. R., C.C. 
A., 77 F.2d 35—Berlin v. C. I. R.. 
C.C.A., 59 F.2d 996, certiorari de¬ 
nied 53 S.Ct 90. 287 U.S. 642, 77 
L.Ed. 555—^Anstine v. Herbert, D. 
C.Md., 30 F.2d 155, reversed on 
other grounds, C.C.A., Herbert v. 
Anstine, 37 F.2d 552. 

Evidence held sufficient 

(1) To justify an order affirming 
a deficiency assessment made by the 
commissioner and the imposition of 
fraud penalty—Humphreys v. C. I. 
R., C.C.A., 125 F.2d 340, certiorari 
denied 63 S.Ct. 28, 317 U.S. 637, 87 
L.Ed. 513. 

(2) To show that taxpayer's fail¬ 
ure or delay in filing income tax 
return was willful and without rea¬ 
sonable cause.—Hoefle v. C. I. R., C. 
C.A., 114 F.2d 713—Berlin v. C. I. R., 
C.C.A., 59 F.2d 996, certiorari denied 
53 S.Ct. 90, 287 U.S. 642, ’77 L.Ed. 
555. 

(3) To warrant penalty for false 
and fraudulent returns, in evasion 
of tax.—Caldwell v. C. I. R., O.C.A., 
135 F-2d 488—Wickham v. C. L R., 
C.C.A,, 65 F.2d 527. 


58. U.S.—U. S. V. Brown. D.C.Or., 
24 F.Cas.No.14.662, Deady 566. 

Trial in action for penalties in gen¬ 
eral see the C.J.S. title Penalties 
§ 17, also 25 C.J. p 1206 note 51- 
p 1207 note 72. 

59. U.S.— U. S. V. Grotenkemper, C. 
C Ohio, 26 F.Cas.No.15,267, 2 Bond 
140. 

Whether facts proved warrant in¬ 
ference of fraud charged is exclu¬ 
sively for the jury.—^U. S. v. Gro¬ 
tenkemper, supra. 

Whether reasonable cause existed 
for failure to file income tax return 
within extension granted is a ques¬ 
tion of fact for commissioner in 
first instance.—American Milk Prod¬ 
ucts Corporation v. U. S., Ct.Cl., 41 
P.2d 966. 

60. U.S.—U. S. V. Acorn Roofing 
Co., D.C.N.Y., 204 F. 157. 

Verdict and findings in action for 
penalties in general see the C.J S. 
title Penalties § 17, also 25 C.J. 
p 1207 notes 73—85. 

Preponderances of evidence must 
be the basis of the findings of the 
jury,—U. S. v. Brown, D.C.Or., 24 F. 
Cas.No.14,662, Deady 566. 

Statement of amount of penalty nec¬ 
essary 

U.S.—U. S. V. Acorn Roofing Co., 
D.C.N.Y., 204 F. 157. 

61. U.S.—Chaffee & Co. v. U. S., 
Ohio, 18 Wall, 516, 21 L.Ed. 908. 

Judgments in actions for penalties 
in general see the C.J.S. title Pen¬ 
alties § 17, also 26 C.J. p 1207 
note 87-p 1209 note 31. 

In action against several jointly 
judgment may be entered against 
some and in favor of others whose 
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complicity is not proved, precisely 
as though the action were in form 
as well as in substance ex delicto. 
—Chaffee & Co. v. U. S., supra. 

62. U.S.—U. S. V. Fox. D.COr.. 25 
F.Cas.No.15,155, 11 Int.Rev.Rec. 36. 

New trial in actions for penalties in 
general see the C.J S. title Pen¬ 
alties §§ 17, also 25 C.J. p 1209 
note 35-p 1210 note 44. 

Effect of interest of informer 

The fact that the verdict for de¬ 
fendant was rendered in an action 
for a penalty for breach of the in¬ 
ternal revenue laws, in which an in¬ 
former has an interest, does not 
affect the decision of a motion for 
a new trial made on the ground that 
the verdict is against evidence.—U. 
S. V. Pox, supra. 

63. U.S.—Paymer v. C. I. R., C.C.A., 
150 F.2d 334. 

Review in action for penalties in 
general see the C.J.S. title Penal¬ 
ties § 17, also 25 C.J. p 1210 

note 46-p 1211 note 66. 

Be viewable issues 

Determination of tax court from 
evidence in record that reasonable 
cause for failure of corporation to 
file income tax return had not been 
shown, and that hence the imposi¬ 
tion of a penalty was proper, turned 
on particular circumstances in case 
presented rather than on any gen¬ 
eralizing principle and hence pre¬ 
sented no reviewable issue.—Paymer 
V. C. I. R., supra. 

64. U.S.—Hanby y. C. I. R., C.C.A., 
67 P.2d 125. 

65. U.S,—Rowan Cotton Mills Co. v, 
C. I. R., C.C.A., 140 F.2d 277, cer¬ 
tiorari denied 64 S.Ct. 1057, 322 
U.S. 740, 88 L.Bd. 1573. 
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it.®® The circuit court of appeals may review a 
finding of the tax court, as to a penalty, only for 
the purpose of ascertaining whether it was sup¬ 
ported by substantial evidence,®'^ and may make 
such review only on issues that were before the 
tax court.®s If a fraud penalty is not to be sus¬ 
tained in its entirety by the reviewing court, it 
must be entirely set aside,®9 and although the court 
is satisfied that the commissioner might rightly have 
imposed a negligence penalty, it cannot sustain a 
penalty for the lesser amount for negligence.’^® If 


the appellate court disapproves a finding as to the 
propriety of an assessment on an item, which re¬ 
quires a retrial of such issue, it has been held that 
a judgment sustaining a penalty for the omission 
of the item from the return must also be vacat¬ 
ed.If the tax court made no finding with re¬ 
spect to a penalty for a delinquency in filing a re¬ 
turn, and the taxpayer was not precluded from chal¬ 
lenging the imposition of the penalty, the case as to 
the penalty should be remanded to the tax court for 
further proceedings.'^^ 


D. COMPROMISE OF LIABILITY AOT) REMISSION OF PEIIALTIES 


§ 984. Compromise 

The government's claim to a penalty may be com¬ 
promised by the commissioner of internal revenue with 
the approval of the secretary of the treasury, or of the 
attorney general after the matter has been referred to 
the department of justice. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
3761, and similar statutes, the government’s claim 
to a penalty may be compromised by the commis¬ 
sioner of internal revenue with the approval of the 
secretary of the treasury, prior to its reference to 
the department of justice, or with the approval of 
the attorney general, after such reference, and an 
application for a compromise is the only remedy, 
other than appeal, of the taxpayer after a verdict 
for the penalty has been rendered.'^^ The duty of 
securing the approval of the secretary of the treas¬ 


ury or of the attorney general to the compromise 
devolves on the commissioner, and not on the tax¬ 
payer,*^® and it will be presumed that the commis¬ 
sioner performed that duty before entering into 
the compromise.'^® If the government accepts the 
taxpayer’s offer of a compromise, and both par¬ 
ties comply therewith, the transaction constitutes a 
binding contract of settlement,and precludes the 
taxpayer from repudiating the contract, as by su¬ 
ing for a recovery of the penalty paid on the ground 
that he had been subjected to double jeopardy.*^® A 
compromise will not be set aside because of inad¬ 
vertently incorrect citations of statutes and regu¬ 
lations in the negotiations.*^® Where the penalty 
constitutes a part of the tax, a compromise of the 
penalty also works a compromise of the tax.®® 


66. TJ.S.—Hanby v. C. I. R., C.C.A., 
67 P.2d 125. 

Prior to amended statute and rule 
Prior to Revenue Act 1928 § 601, 
26 U.S.C.A. § 1112, and amendment 
of the court’s rule, which amend¬ 
ment requires the commissioner’s 
answer to contain a statement of 
the facts relied on to sustain the 
issue raised in the petition with 
respect to which the burden of proof 
is placed on the commissioner, it 
was held that in a proceeding to re¬ 
view assessment of penalties based 
on finding of fraud, where taxpayer 
did not expressly allege absence of 
fraud, commissioner’s answer, mere¬ 
ly denying error in assessment and 
generally denying material allega¬ 
tions of fact in petition, was suffi¬ 
cient.—Hanby v. C. L R., supra. 
Whether court acted arbitrarily 
U.S.—Kenney v. C. I. R., supra. 
Fraud penalty not supported by evi¬ 
dence 

U.S.—Hirsch v. C. I. R.. C.C.A., 124 
F.2d 24. 

67. U.S.—^Helvering v. Kehoe, 60 S. 
Ot. 549, 309 U.S. 277, 84 L.Ed. 498 
—Kenney v. C. I. R., C.C.A.La., 
Ill F.2d 374. 

68. U.S.—^Wilson Bros. & Co, v. 


C. I. R., C.C.A., 124 F.2d 606—Duf- 
fin V. Lucas, C.C.A.Ky., 55 F.2d 
786, certiorari denied 53 S.Ct. 14, 
287 U.S. 611, 77 L.Ed. 531. 
Kegligenoe penalty not authorized 
U.S.—Wilson Bros. & Co. v. C. I. R, 
C.C.A., 124 F.2d 606. 

69. U.S.—Duffin v. Lucas, C.C.A. 
Ky., 55 F.2d 786, 798, certiorari 
denied 53 S.Ct. 14, 287 U.S. 611, 77 
L.Ed. 531. 

70. U.S.—Duffin V. Lucas, supra. 
Reason for rule 

“It does not follow, on the princi¬ 
ple that the greater includes the 
less, that a finding of fraud nec¬ 
essarily involves a finding of neg¬ 
ligence. In some cases, proofs de¬ 
velop one from the other, but in 
many cases they are entirely dif¬ 
ferent. Upon given proofs of un¬ 
derstatement, negligence is not the 
necessary alternative to the conclu¬ 
sion of no fraud. If the charge of 
fraud fails, there may be no fault 
whatever appearing.”—^Duffin v. Lu¬ 
cas, supra. 

71. U.S.—^Duffin v. Lucas, supra. 

72. U.S.—Rowan Cotton Mills Co. 
V, C. I. R., C.C.A., 140 F,2d 277, 
certiorari denied 64 S.Ct. 1057, 322 
U.S. 740, 88 L.Ed. 1673. 
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73. U.S.—American Milk Products 
Corporation v. U. S., Ct.CL, 41 F. 
2d 966. 

Compromise of internal revenue 
cases in general see supra § 618. 
Compromise of penalties generally 
see the C.J.S. title § 19, also 25 
C.J. p 1214 notes 95-13. 

The court of claims is without 
authority to make such a compro¬ 
mise.—American Milk Products Cor¬ 
poration T. U. S., Ct.CL, 41 F.2d 
966, 

74. US.—U. S. T. Acorn Roofing 
Co., D.C.N.T., 204 F. 157. 

75. U.S.—Oliver t. U. S., C.C.A.W. 
Va., 267 F. 544. 

76. U.S.—Oliver r. U. S., supra. 

77. U.S.—Castle v. U. S., Ct.CL, 17 
F.Supp. 515—Zemurray v. U. S., 
64 Ct.CL 657, certiorari denied 49 
S.Ct. 8, 278 U.S. 600. 73 L.Ed. 629. 

78. U.S.—Castle t. U. S.. CtCL, 17 
F.Supp. 515. 

79. U.S.—California Wine Ass'n of 
New York v. U. S., 66 Ct.CL 7, 
certiorari denied 49 S.Ct. 9, 27.8 
U.S. 600, 73 L.Ed. 529. 

80. U.S.—Schneider v. U. S., C.C.A. 
Ohio, 119 F.2d 215—Nelson-Wig- 
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§ 985. Remission of Penalties 

The commissioner of interna! revenue may remit 
penalties which were collected without proper authority. 

Under the Internal Revenue Code, 26 U.S.C.A. § 


3770, and similar statutes, tlie commissioner of in¬ 
ternal revenue, subject to regulations prescribed by 
the secretary of the treasury, may remit penalties 
which have been collected without proper authority 
there for.^^ 


E. DTJUNCTIOK AGAIKST COLLECTION OF PENALTIES AND ACTIONS TO BECOYEB 

PENALTIES PAID 


§ 986. Injunctions 

An action will lie to restrain the collection of a pen¬ 
alty imposed under the internal revenue statutes only 
where the penalty does not constitute an integral part 
of the tax. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 3653, and similar statutes, providing that, with 
certain exceptions, no suit for the purpose of re¬ 
straining the assessment or collection of any tax 
shall be maintained in any court, a suit cannot be 
maintained to enjoin the collection of a penalty 
which is an administrative penalty and constitutes 
an integral part of the tax involved, where 
it arises under a statute which expressly provides 
that it shall be added to, and collected as part of, 
the tax;S3 and this rule is particularly applicable 
where the taxpayer has not been vigilant in pros¬ 


ecuting his remedies at Iaw.S4 This statute, how¬ 
ever, does not preclude an injunction to restrain 
the enforcement of a penalty which is not a 
although it is imposed in the guise of a tax.^S ^ 
injunction will lie to restrain the collection by dis¬ 
traint of a penalty which is not a tax,^^ since, as 
discussed supra § 977, distraint is not the proper 
remedy for the collection of a penalty, and this 
rule is particularly applicable where there is no 
provision for the recovery by suit of a penalty 
paid.^S In accordance with this rule it was held 
that the collection of the so-called tax or penalty 
for the illegal manufacture or sale of liquor under 
the National Prohibition Act, 27 U.S.C.A. § 52, 
could be enjoined,although there was also author¬ 
ity to the contrary.9<^ 


gen Piano €o. v. U. S., C.C.A,I11., 

84 F.2d 47. 

Penalty as part of tax see supra 

§ 967. 

81- Prior statutes 

(1) Under Rev.St § 5292, which 
was repealed by Act Sept 21, 1922 
0 356 § 642, 42 U.S.St at U. p 989, 
this power of remission was in the 
secretary of the treasury.—^Macta- 
vish V. Miles, D.C.Md., 263 P. 457— 
U. S. V. Malone, D.C.K.T., 26 P.Cas. 
No.15,713, 8 Ben. 574, 22 Int.Rev. 
Rec. 403. 

(2) There was no appeal from the 
secretary's decision.—^Dorsheimer v. 
U. S., CtCl., 7 WalLU.S. 166, 19 L,. 
Ed. 187. 

(3) The distinction between the 
power of the secretary to compro¬ 
mise and the power to remit fines, 
penalties, and forfeitures was that 
the former was strictly a fiscal one 
and the latter in the nature of a 
pardoning power.—21 Op.Atty.-Gen. 
264, 266. 

(4) In a proceeding authorized by 
the statute by petition to a judge of 
the district court for investigation 
and report to the secretary of the 
treasury, the judge had no power 
to pass on anything but the ques¬ 
tions of fact, and could decline to 
act if the construction of a statute 
alone was involved.—Mactavish v. 
Miles, D.C.Md., 263 P. 457. 

(5) The secretary of the treasury, 
could not remit without findings of 


fact by the judge, but he could re¬ 
fuse to remit, no matter what those 
findings were.—^Mactavish v. Miles, 
supra. 

82. U.S.—^Reams v. Vrooman-Pehn 

Printing Co., C.C.A.Ohio, 140 F.2d 
237—Allen v. Shelton, C.C.A.Ga., 
96 F.2d 102, certiorari denied Shel¬ 
ton V. Allen, 59 S.Ct. 94, 305 U.S. 
630, 83 L.Ed. 404. 

Penalty as part of tax generally see 
supra 5 967. 

83. U.S.—^Reams v. Vrooman-Pehn 

Printing Co., C.C.A,Ohio, 140 P.2d 
237—^Kohlhamer y. Smietanka, D. 
C.Ill., 239 F. 408. 

84. U.S.—Reams v, Vrooman-Pehn 

Printing Co., C.C.A.Ohio, 140 P.2d 
237. 

85. U.S.—Danciger v. Crooks, D.C. 

Mo., 13 P.2d 642—^Los Angeles 

Soap Co. V. Rogan, D.C.Cal., 14 
P.Supp. 112 —^Pocahontas Fuel Co. 
V. Early, D.CVa., 13 P.Supp. 605 
—^Liberis v. Nee, D.C.Pla., 10 P. 
Supp. 336—Cleveland v. Davis, D. 
C.Ala., 9 P.Supp. 337—Kausch v. 
Moore, D.C.Mo., 268 F. 668. 
Arbitrary assessment of penalty 

was enjoinable.—^Driscoll v. Jones, 
D.C.OkL, 19 P.Supp. 792. 

86. U.S.—^Lfipke v. Lederer, Pa., 42 
S.Ct. 649, 259 U.S. 557, 66 L.Ed 
1061—Driscoll v. Jones, D.C.OkL, 
19 P.Supp. 792—^Pinkney Packing 
Co. V. Thomas, D,C,Tex, 17 F. 
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Supp. 420—Jewell Ridge Coal Cor¬ 
poration V. Early, D.C.Va., 13 P. 
Supp. 610—Pocahontas Fuel Co. v. 
Early, D.C.Va., 13 P.Supp. 605. 
Equity jurisdiction is available to 
prevent enforcement of a tax which 
IS in effect a penalty, since payment 
of penalty is final, while taxes ille¬ 
gally collected may be recovered.— 
Brabham v. Cooper, D.C.S.C., 9 P. 
Supp. 904. 

87. U.S.—Green t. Page, D.C.Ga., ^ 
P.Supp. 844—Pool V. Walsh, C.C.A. 
Mont., 282 P. 620—Middleton v. 
Mee, D.C.S.D., 277 P. 492—Ledbet¬ 
ter V. Bailey, D.C.N.C., 274 P. 375 
— ^Kelly V. Lewellyn, D.C.Pa., 274 
F. 112—Connelly v. Gardner, D.C. 
N.T., 272 F. 911—^Kausch v. Moore, 
D.C.Mo,, 268 P. 668—Bornio v. 
Stockdale, D.C.La., 3 P.Cas.No.l,- 
662, 13 Int.Rev.Rec. 20. 

Betnedy at law is inadequate 
U.S.—Middleton v. Mee, D.C.S.D., 
277 P. 492—Thome v. Lynch, D.C. 
Minn., 269 P. 995—Kausch v. 
Moore, D.C Mo., 268 P. 668. 

88. U.S.—Green v. Page, D.C.Ga., 9 
P.Supp. 844. 

89. U.S.—Regal Drug Corporation 
V. Warden, CaL, 43 S.Ct, 152, 260 

U. S. 386, 67 L.Ed. 318—Middleton 

V. Mee, D.C.S.D., 277 P. 492. 

33 C.J. p 366 note 68, 

90. U.S.—Pummilli v. Riordan, D.C, 
N.T., 275 P. 846 

83 C.J. P' 366 note 
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§ 987. Actions 

An aggrieved taxpayer may maintain an action to 
recover the amount of a penalty which has been wrong¬ 
fully exacted from him, provided he complies with rea¬ 
sonable terms prescribed by the government for the 
maintenance of such action. 

An aggrieved taxpayer may maintain an action 
to recover the amount of a penalty which has been 
wrongfully exacted from him.9^ An action against 
the government, however, for this purpose, may be 
maintained only on such terms as the government 
has prescribed, provided the terms are reasonable 
and afford the taxpayer a complete remedy ;92 and 
accordingly under the Internal Revenue Code, 26 
U.S.C.A. § 3772, and similar statutes, such an ac¬ 
tion cannot be maintained until after a claim for a 
refund has been .duly filed with the commissioner of 
internal revenue and rejected.^s Moreover, a re¬ 
covery may be had only on the grounds set forth 
in the claim filed but the fact that the reason 
assigned for the recovery is different from the rea¬ 
son assigned in the claim before the commissioner 
does not preclude a recovery where the factual basis 
for the contention that the penalty was illegal is 
the same.if the penalty is merely an addition to 
the tax, it can be refunded only on the compliance 
with the same conditions as attach to the refund¬ 


ing of a tax.s® The taxpayer may be entitled to 
interest on the amount of the penalty wrongfully 
imposed,®"^ except that he cannot recover interest 
on a penalty which has been refunded and accepted 
by him.^s ^ corporate taxpayer, which has filed 
the usual corporate income tax return but has 
failed to file a personal holding company surtax 
return, cannot recover the penalty paid for the fail¬ 
ure to file the surtax return, ^ 9 notwithstanding the 
commissioner might lift the penalty, since that 
would call for the exercise of a discretion which is 
not re viewable until after its exercise.^ 

If the action is for the recovery of the amount 
paid on a fraud penalty, the burden is on defendant 
government to prove that the imposition of the pen¬ 
alty for fraud was proper,^ and the court’s finding 
of fraud will be sustained only where the proof 
thereof is clear, convincing, or satis factory.^ The 
general presumption that the commissioner was 
right is insufficient of itself to support a judgment 
affirming the penalty,^ and it has been held that the 
fact that the penalty created a lien on the property 
of the delinquent did not raise a presumption that 
he was thereby coerced into payment of the penal¬ 
ty, so as to entitle him to maintain an action to re¬ 
cover the same.5 


XXVIIL OFFENSES 
A. IN GENERAL 


§ 988. In General 

Violations of the internal revenue law are punishable 
by civil and criminal sanctions, and the invocation of the 
civil penalty does not bar the criminal proceeding. The 


wrongful acts of revenue officers will not excuse a vio¬ 
lation. 

The penalties imposed by congress to enforce the 
tax laws embrace both civil and criminal sanc- 


91, U.S.—National Fruit Products 
Co. V. U. S., 59 Ct.Cl. 737. 

ISTecessity of appearance of error 
Decision of commissioner of in¬ 
ternal revenue in determining 
•whether reasonable cause existed for 
failure to file return within exten¬ 
sion granted cannot be reversed un¬ 
less on all evidence error appears.— 
American Milk Products Corporation 
V. U. S., CtCL, 41 P.2d 966. 

92. U.S.—Castle v. U. S., CtCl., 17 
F.Supp. 515. 

93, U.S.—Jenkins S. S. Co. v. Rout- 
zahn, D.C.Pa., 46 F.2d 548—Castle 
V. U. S., Ct.Cl., 17 F.Supp. 615. 

Suit to recover refund allegedly 

misapplied on liability for penalty 
is suit to recover penalty, and there¬ 
fore claim for refund must be made 
and rejected as condition precedent 
to suit.—Jenkins S. S. Co. v. Rout- 
zahn, D.C.Qhio, 46 F.2d 648. 

94. U.S.—Castle v. U. S., CtCl., 17 

F.Supp. 516. i 


95. U.S.—T. J. West Co. v. Rogan, 
D.G.Cal., 54 F.Supp. 460. 

96. U.S.—Castle v. U. S., Ct.Cl,, 17 
F.Supp. 515. 

97. U.S.—National Fruit Products 
Co. V. U. S., 59 CtCl. 737. 

98. U.S.—Coley v. Pickering, D.C. 
Ill., 21 P.2d 247. 

Interest on penalty wrongfully im¬ 
posed can be recovered only as dam¬ 
ages, and where the penalty, when 
repaid, was accepted without any 
reservation that its acceptance 
should not affect the right to in¬ 
terest, there can he no subsequent 
recovery of interest.—^Dayton Brass 
Castings Co. v. Gilligan, D.C.Ohio, 
267 F. 872, affirmed, C.C.A., 277 F. 
227, certiorari denied 42 S.Ct. 272, 
258 U.S. 619, 66 L.Ed. 794. 

99. U.S.—T. J. West Co. v. Rogan, 
D.C.Cal., 64 F.Supp. 460. 

1. U.S.—T. J. West Co. V. Rogan, 

supra. 


2. U.S —Guaranty Trust Co, v. TJ. 
S. D.C.Wash., 44 F.Supp. 417, af¬ 
firmed, C.C.A., 139 F.2d 69. 

3. U.S.—Duffln V. Lucas, C.C.A.Ky., 
55 F.2d 786, certiorari denied 53 
S.Ct. 14, 287 U.S. 611, 77 L.Ed. 531. 

Evidence held sufficient 

(1) To support imposition of 
fraud penalties on taxpayer.—^White 
V. U. S., D.C.Ky., 20 F.Supp, 623. 

(2) To show that penalty by rea¬ 
son of fraud should not have been 
assessed.—Herff Motor Co. v. Mc¬ 
Cabe, D.C.Tenn., 41 F Supp. 1011, af¬ 
firmed, C.C.A., Nashville Trust Co, v. 
Herff, 122 F.2d 1022. 

4. U.S.—Duffin V. Lucas, C.C.A.Ky.,. 
55 F.2d 786, certiorari denied 58 

S.Ct. 14, 287 U.S. 611, 77 L.Ed. 
631. 

5. U.S.—Clay v. Swope, C-C-Ky., 38 
F. 396. 
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tions.® The criminal sanctions consist of penal 
offenses enforced by the criminal process in accord¬ 
ance with general rules of criminal procedure,'^ and 
the invocation of the civil penalty, considered su¬ 
pra §§ 967-987, does not bar the criminal proceed¬ 
ing for the imposition of fine or imprisonment on 
the violator.^ The failure of internal revenue offi¬ 
cers to perform their duties does not relieve the 
citizen from the consequences of a violation of 
law.^ Thus permission of a commissioner of in¬ 
ternal revenue will not justify an unlawful act and 
is inoperative to protect the person committing 
it.l® The criminal liability of internal revenue of¬ 
ficer and agents for their acts and omissions is 
considered infra § 996. 

Intent as element of offenses. In statutory of¬ 
fenses a guilty intent is not necessarily an ingredi¬ 
ent;^^ but where the law contains the words “with 
intent to evade^^ the intent is material and of the 
essence of the offense.^2 Every man is presumed to 
intend the necessary legal or legitimate consequenc¬ 
es of his acts;^^ and when a criminal act is shown 
to have been knowingly and willfully committed the 
law raises the presumption of criminal intent.^^ 
An act may be done knowingly and intentionally, 
whether it is the immediate act of the person 
charged or his authorized act through an em- 
ployee,^^ 

The word “willfully,” in the ordinary sense in 
which it is used in statutes, means not merely vol¬ 
untarily, but with a bad purpose;^® but it is a word 
of many meanings and its construction is often in¬ 
fluenced by its context.^'^ 


§ 989. Persons Liable 

All persons who contribute consciously to the com¬ 
mission of offenses against the internal revenue law are 
liable as principals. In general, one may be liable for the 
acts of his partner, agent, or employee; and a corpo¬ 
ration may be liable for the acts of Its agents or em¬ 
ployees. 

All persons who commit offenses against the in¬ 
ternal revenue law for which punishment is provid¬ 
ed are subject to criminal liability.^S Under the 
Criminal Code, 18 U.S.C.A. § 550, which provides 
that every person who aids, abets, counsels, com¬ 
mands, induces, or procures the commission of an 
offense against the United States is a principal, all 
persons who contribute consciously to the commis¬ 
sion of an offense against the internal revenue laws 
are liable as principals.^® Thus one may be con¬ 
victed of carrying on an unlawful business even 
though he has no proprietary interest in the busi¬ 
ness,and it is not necessary that an aider or abet¬ 
tor be present at the actual commission of the of¬ 
fense or know details thereof.^^ The question of 
who is liable with respect to particular offenses 
against the internal revenue law is considered in¬ 
fra §§ 990-1001 in connection with the general dis¬ 
cussion of the particular offenses. 

Corporations and partnerships. Any offense 
against the revenue law committed by a partner in 
the course of partnership business is in legal con¬ 
templation the act of all the partners, and each one 
of them is liable therefor.22 A corporation is re¬ 
sponsible for acts violating the internal revenue 
law done by its agent, whether in contractu or in 
delicto in the course of its business, as an individ¬ 
ual is responsible under similar circumstances,23 


6. U.S.—Spies V. U. S.. N.T., 63 S. 
Ct 364, 317 U.S. 492. 87 L.Ed. 418. 

7. U.S.—Spies V. U. S., supra. 

Coastruction of statutes 

In determining whether a partic¬ 
ular act falls within the terms of 
a tax statute declaring an offense, 
the asserted purpose of the tax is 
to some extent influential in the con¬ 
struction of the statute.—U. S. v. 
Shelley, N.T., 33 S.Ct. 636, 229 U.S. ; 
239, 57 U.Ed. 1167. 

S^epeal of statute 

The repeal of a statute declaring 
an offense has been held to termi¬ 
nate a prosecution which was begun 
but not carried to judgment before 
the repeal.—U. S, v. Finlay, B.C.Pa., 
25 F.Cas.No.15,099, 1 Abb. 364, 9 

Int.Rev.Ilec. 99. 

8. U.S.—Spies V. U. S., N.Y., 63 S. 
Ct. 364, 317 U.S. 492, 87 L.Ed. 418. 

S3 C.J. p 380 note 72. 

9. U.S.—U. S. V. Devlin, C.C.N.T., 


25 F.Cas.No.14,953, 6 Blatchf. 71, 
7 Int.Rev.Rec. 94. 

33 C.J. p 366 note 77. 

10. U.S.—U. S. V. Four Thousand 
One Hundred and Seventy-Five 
Cigars, C.C.La., 25 F.Cas.No.15,154, 
25 Int.Rev.Rec. 132. 

11. U.S.—Clendennin v. XT. S., C.C.A 
W.Va., 265 F. 412. 

33 C.J. p 367 note 1. 

Guilty intent as element of particu¬ 
lar offenses see infra §§ 990-1001. 

12. U.S.—U, S. V. Buzzo, Mich., 18 
Wall. 125, 21 L.Ed. 812. 

13. U.S.—^U. S. V. Learned, D.C. 
Mich., 26 F.Cas.No.15,580, 1 Abb. 
483, 11 Int.Rev.Rec. 149. 

33 C.J. p 367 note 99. 

14. U.S.—U. S. V. Smith, D.C.N.O., 
27 F. 854. 

33 C.J. p 367 note 98. 

15. D.C.—Prather v. U. S., 9 App. 
D.C. 82. 

16. U.S.—Felton v. U. S., Mass., 96 
U.S. 699, 24 L.Ed. 875—In re Quan- 
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tity of Distilled Spirits, D.C.N.T., 
20 F.Cas.No.11,495, 3 Ben. 552, 11 
Int.Rev.Rec, 3, 10 Int.Rev.Rec. 206. 

17. U.S.—Spies V. U. S., 63 S.Ct. 

364, 317 U.S. 492, 87 L.Ed. 418. 

18. U.S.—U. S. V. McGinnis, D.C.lSr. 
J., 26 F.Cas.No.15,678, 1 Abb. 120, 
3 Int.Rev.Rec. 83, 159. 

19. U.S.—U. S. V. Johnson, Ill., 63 
S.Ct. 1233, 319 U.S. 503, 87 L.Ed. 
1546, rehearing denied 64 S Ct. 25, 
320 U.S. 808, 88 L.Ed. 488—Coop¬ 
er V. U. S., C.C.ALa., 91 F.2d 195 
—Johnson v. U. S.. C.C.A.Wash., 
62 F.2d 32—-U. S. v. Sykes, D.C. 
N.C., 58 F. 1000, 

20. U.S.—United Cigar Whelan 
Stores Corporation v. U. S., C.C.A. 
Mont., 113 F.2d 340. 

2L U.S.—United Cigar Whelan 
Stores Corporation v. U. S., supra. 

22. U.S.—U. S. V. Fenelon, D.C. 
Mass., 25 F.Cas.No.15,085, 14 Int. 
Rev.Rec. 182. 

33 C.J. p 366 note 80. 

23. U.S.—Salt Lake City v. Hollis- 
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and may be indicted for the acts of its officers or 
employ ees.2^ If the penalty is both fine and im¬ 
prisonment, the statute is inoperative as to the im¬ 
prisonment, as that part of the punishment cannot, 
from the nature of the offender, be carried out^s 
Where, however, a statute prescribes two inde¬ 
pendent penalties, the conclusion is that it means 
to inflict them so far as it can, and that if one of 
them is impossible it does not mean on that account 
to let defendant escape.26 

Violation of law by agent or employee^ The 
principal is criminally liable for the acts of an agent 
in violation of the internal revenue law where they 
are done within the scope of his employment, and 
within the scope of the authority which may fairly 
be presumed from the instructions of the principal 
or the course of dealing by him,and where a per¬ 
son with unlawful intent designs the commission of 
a criminal act, and to carry out that purpose an¬ 
other is employed to do the act, that act becomes 
the act of the principal, and he as well as the 
agent is criminally responsible.^-^ A master, owing 
a certain duty to the public, who intrusts its per¬ 
formance to a servant, is responsible criminally for 
the failure of his servant to discharge that duty.29 
It has been held, however, that it is a complete de¬ 
fense if the acts of defendant’s agents were 
not only without defendant’s knowledge and 
sent but in express violation of instruction? given 
them by defendant.^^ 


§ 990. Particular Offenses 

Various transactions have been held to constitute 
criminal offenses under the internal revenue law. Thus 
it is a criminal offense to fail to register, or to fail to 
pay the transfer tax on, firearms. 

Various transactions, other than those consid¬ 
ered infra this section and §§ 991-1001, have been 
held to constitute criminal offenses under the in¬ 
ternal revenue law.^i Under the Internal Revenue 
Code, 26 U.S.C.A. § 3321, and similar statutes, it 
is a criminal offense to remove, deposit, or conceal 
any goods or commodities in respect whereof any 
tax is imposed, with intent to defraud the United 
States of such tax.^2 xhe fact that a concealment 
had been discovered and the tax was paid before 
the expiration of the time within which such pay¬ 
ment could be made has been held not to negative 
the violation of the statute.^s 

Disclosure or publication of tax information. Un¬ 
der the Internal Revenue Code, 26 U.S.C.A. § 55 
(f) (1), and similar statutes, it is a criminal offense 
for an officer or employee of the United States to 
make known, in any manner not provided by law, 
the particulars contained in an income tax return, 
or for any person to print or publish such informa¬ 
tion in a manner not provided by law.^^ 

Firearms. It is a punishable offense for one pos¬ 
sessing firearms to fail to register each such fire¬ 
arm in the district in which he resides, in accord¬ 
ance with the Internal Revenue Code, 26 U.S.C.A. 
§ 3261,^^ or to fail to pay the transfer tax on such 


ter, Utah, 6 S.Ct 1055, 118 U.S. 
256, 30 L.Ed. 176. 

24. U.S.—New York Cent. & H. R. 
R. Co. V. U. S., 29 S.Ct. 304, 212 
U.S. 481, 53 L.Ed. 613. 

33 C.J. p 367 note 84. 

25. Ky.—Commonwealth v. Pulas¬ 
ki County Agricultural & Mechan¬ 
ical Assoc., 17 S.W. 442, 92 Ky. 
197, 13 Ky.L. 468. 

26. U.S.—U. S. V. Union Supply Co., 
N.J., 30 S.Ct. 15, 215 U.S. 50, 54 
L.Ed. 87. 

33 C.J. p 367 note 86. 

27. U.S.—U. S. V. White, D.C.Mich., 
42 F. 138. 

Puerto Rico.—People v. Barquet, 19 
Puerto Rico 753. 

Criminal liability of principal for 
acts of ag-ent g-enerally see Crim¬ 
inal Law § 84. 

28. U.S.—U. S. V. Nunnemacher, C. 
C.Wis., 27 F.Cas.No.15,902, 7 Biss. 
111 . 

29. U.S.—U. S. V. Adler, D.C.Mo., 24 

P.Cas.No.14,424, 21 Int.Rev.Rec. 

316. 

33 C.J. p 367 note 89. 

30. U.S.—John Cund Brewing" Co. v. 
U. S., N.D., 204 P. 17, 122 C.C.A. 


*331, rehearing denied 206 P. 386, 
124 C.C.A. 268. 

31. Sale of denatured alcohol for 
■beverage purposes 

U.S.—United Cigar Whelan Stores 
Corporation v. U. S., C.C.A.Mont., 
113 F.2d 340. 

Relanding of exported spirits 

Under the Internal Revenue Code, 
26 U.S.C.A- § 2885, and similar 

statutes, it is a criminal offense in¬ 
tentionally to reland within the ju¬ 
risdiction of the United States spir¬ 
its shipped for export.—Flagler v. 
Kidd, N.Y., 78 F. 341, 24 C.C.A. 123. 

32. U.S.—U. S. V. Gold, D.C.N.J., 
53 F.Supp. 848. 

Unlawful removal of distilled spir¬ 
its see infra § 1001. 

What constitutes removal 

The word “remove,” as used in 
this provision, means more than 
“transport” and has reference to re¬ 
moval of goods or commodities from 
place where made and where tax 
thereon was supposed to be paid.— 
Price V. U. S., C.C.A.Ala.. 150 F.2d 
283, certiorari denied 66 S.Ct. 473, re¬ 
hearing denied 66 S.Ct. 619. 

When tax “imposed” 

Under statute imposing floor 
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stocks tax on liquors held for sale 
on Nov. 1, 1942, and making tax 
payable on or before Febr. 1, 1943, 
liability for tax attached and tax 
was “imposed” on Nov. 1, 1942, as 
against contention that statute did 
not contemplate prosecution for con¬ 
cealment of liquor to evade tax com¬ 
mitted before Febr. 1, 1943.—U, S. v. 
Gold, D.C.N.J., 53 F.Supp. 848. 

33. U.S.—U. S. V. Gold, supra. 

34. U.S.—U. S. V. Olster, D.C.Pa., 
15 F.Supp. 623. 

Offenses by officers generally see in¬ 
fra § 996. 

Processing tax return held not with¬ 
in statute 

U.S.~U. S. V. Olster, D.C.Pa., 15 F. 
Supp. 623. 

35. liawful pu'blication; informa¬ 
tion from public lists 

U.S.—U. S. V. Dickey, Mo., 45 S.Ct. 
558, 268 U.S. 378, 69 L Ed. 1006, 
38 A.L.R. 1370, followed in, Md., 
U. S. V. The Baltimore Post, 45 
S.Ct. 560, 268 U.S. 426, 69 L.Ed. 
1009. 

3S. Pirearm Jointly owned 

If defendant and another person 
possessed firearm jointly, registra¬ 
tion by other person would not ab- 
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firearms in accordance with the provisions of the 
Internal Revenue Code, 26 U.S.C.A. §§ 2700-2733,37 
and the violation of both of these requirements con¬ 
stitutes two separate and distinct offenses-^s 

Recovering by distillation alcohol rendered unfit 
for beverage or medicinal purposes. Under the In¬ 
ternal Revenue Code, 26 U.S.C.A. § 3072, and sim¬ 
ilar statutes, it is a criminal offense to recover or 
to attempt to recover by redistillation or any other 
process or means any alcohol which has been ren¬ 
dered unfit for beverage or medicinal purposes, and 
which has been withdrawn from bond free of tax.3^ 
The specific intent to defraud the United States is 
not an essential element of the offense, the intent 
to recover the alcohol being sufficient.^0 

Refusal to give information. Under the Internal 
Revenue Code, 26 U.S.C.A. § 145, and similar stat¬ 
utes, the willful failure to supply information for 
the purposes of the computation, assessment, or 
collection of income tax constitutes a misdemean- 
or.4i 

Simulation or execution of documents required 
by law. Under the Internal Revenue Code, 26 U. 


S.CA. § 3793, and similar statutes, it is a criminal 
offense to simulate or falsely or fraudulently exe¬ 
cute or sign any document required by the internal 
revenue laws or regulations.^3 Xhe simulation of 
a portion of a document has been held not to con¬ 
stitute an offense under this provision.^S 

§ 991 . - Failure to Keep Books; False 

Books 

Under some statutes the failure of persons engaged 
In specified businesses, such as wholesale liquor dealers 
and rectifiers, to keep proper books and records may 
constitute an indictable offense. 

Under some statutes the failure of persons en¬ 
gaged in specified businesses to keep proper books 
and records may constitute an indictable offense.^^ 
Under the Internal Revenue Code, 26 U.S.C.A. § 
2857, and similar statutes, it is an indictable offense 
for a rectifier or wholesale liquor dealer to refuse 
or neglect to make or keep records of the sale and 
disposition of distilled spirits and, notwithstand¬ 
ing the statute provides that the records are to be 
kept in the form prescribed by the commissioner of 
internal revenue, the failure to comply withi the 


solve defendant from failure to reg¬ 
ister firearm in district where he re¬ 
sided.—Crapo V. U. S., C.C.A.Kan., 
100 F.2d 996. 

Residence in a particular district 
is not an element of offense of fail¬ 
ing to register a firearm with col¬ 
lector of internal revenue of district 
in which person possessing firearm 
resides, but it is merely a collateral 
fact which determines proper place 
of registration.—Crapo v. U. S., su¬ 
pra. 

Registration information required 

The National Firearms Act requir¬ 
ing every firearm to be registered in¬ 
volves a complete identification of 
each individual firearm as well as a 
statement concerning its present 
possessor and whereabouts, the 
crime defined being the failure to 
register a specific firearm in one's 
possession, not the failure to in¬ 
dicate generally that one possesses 
firearms.—Fleish v. Johnston, C.C.A. 
CaL, 145 F.2d 16, certiorari denied 
65 S.Ct. 587, 324 U.S. 840, 89 L.Ed. 
1402. 

37- U.S.—Pleish v. Johnston, su¬ 
pra. 

Order on ■wMcli tax stamps must be 
afiSxed 

Written order contemplated by 
statute requiring transferor of fire¬ 
arm to pay tax and affix stamps to 
order for firearm is an order to be 
given by prospective transferee to 
transferor on form Issued by the 
commissioner of internal revenue.— 
Crapo V. U. S.. C.C.A.Kan., 100 F. 
2d 996. I 


38. U.S.—Pleish v. Johnston, C.C.A. 
Cal., 145 F.2d 16, certiorari de¬ 
nied 65 S.Ct. 587, 324 U.S. 840, 89 
L.Ed. 1402—Crapo v. Johnston, C. 
C.A.Cal., 144 P.2d 863. 

39. Partial recovery; purity of 
product 

The offense Is committed even 
though only part of the denaturing 
materials has been removed, since 
It is not necessary that the act of 
recovery result in the production of 
a perfect alcohol or even of a prod¬ 
uct fit for beverage purposes.—U. S. 
V. Bakes, C.C.A.Ill., 107 F.2d 679. 

40- U.S.—U. 'S. V. Bakes, supra. 

41. Bona fide misunderstanding 
One failing to supply information 

for computation, assessment, or col¬ 
lection of income tax because of 
bona fide misunderstanding is not 
guilty of ^‘willfully” failing to do 
so.—U. S. V. Murdock, Ill., 64 S.Ct. 
223, 290 U.S. 389, 78 L.Ed. 381. 
Justification of refusal; self-incrim- 
ination 

Validity of justification for refus¬ 
al to give information demanded by 
internal revenue bureau on ground 
of self-incrimination depends on 
claim of immunity actually made.— 
U. S. V. Murdock, 62 S.Ct. 63, 284 
U.S. 141, 76 L.Ed. 210. 82 A.L.R. 
1376. 

42, “Alteration’' distinguished 
Alteration of internal revenue or¬ 
der form by raising amount of tab¬ 
lets called for by morphine prescrip¬ 
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tion was held not “simulation” or 
“execution" thereof within penal 
statute, “execution” of prescription 
meaning preparation and delivery by 
authorized person, and “simulation” 
meaning assumption of appearance 
which was feigned, false, deceptive, 
or counterfeit.—U. S. v. Peppa, D.C. 
Cal., 13 F.Supp. 669. 

Porged prescriptions for narcotics 

The statutes making one guilty of 
executing a forged document re¬ 
quired by provisions of internal 
revenue laws, or by any regulation 
made in pursuance thereof, guilty 
of an offense, are general and not 
specific statutes, and, although a 
charge of uttering forged prescrip¬ 
tions for a narcotics drug with in¬ 
tent to defraud the United States 
could have been predicated on such 
statutes, the charge could also bo 
properly based on statute making 
uttering of a forged writing for pur¬ 
pose of defrauding United States an 
offense.—Johnson v. Warden, C.C.A. 
Wash., 134 F.2d 166, certiorari de¬ 
nied 63 S.Ct 1320, 319 U.S. 763, 87 
L.Ed. 1714. 

43. U.S.—U. S. V. Peppa, B.C.Cal., 

13 F.Supp. 669. 

<44. Acts of employees 

A principal is liable for failure of 
clerks or employees to make proper 
entries in books which they are re¬ 
quired to keep*—-U. S. v. Auja, C.C. 
N.Y., 24 F.Cas.No.14,478, 10 IntRov. 
Rec. 62—33 C.J, p 367 not© 90. 

45. U.S.—U. S. V. Miller, C.C.N.Y., 

26 F.Cas.No.16,771. 14 Blatchf. 93. 
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statute is punishable whether or not the commis¬ 
sioner had prescribed any rules and regulations on 
the subject.^® While there is some authority to the 
contrary,it has generally been held that in or¬ 
der to constitute the offense there must be not only 
an omission to keep records or make the proper en¬ 
tries, but that such failure must be willful and in- 
tentional.48 The statutory requirements apply not 
only to books and records but also to any other doc¬ 
uments which, by the rules of the commissioner, 
may be regarded as part of the records.'^^ The 
fact that the statute also imposes a penalty, and 
that such penalty is recovered, in a civil proceed¬ 
ing does not bar criminal proceedings under the 
statute.^® 

§ 992. - Failure to Make Returns 

A person required to file a return who willfully falls 
to do so is guilty of a misdemeanor. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 145 (a), and similar statutes, any person required 
to file an income tax return who willfully fails to 
do so is guilty of a misdemeanor,and such of¬ 
fense is separate and distinct from willful evasion 
of a tax:^^ The word “willfur^ is one of many 
meanings, whose construction is often influenced 
by its contcxl,^^ and, as used with respect to this 
offense, a mere voluntary and purposeful failure to 
make a return may meet the test of ‘'willfulness^' 


and a willful but passive neglect is also suflicient.55 
The offense is not committed unless the taxpayer 
has actual knowledge of the existence of the obli¬ 
gation and a wrongful intent to evade it;®® but 
the taxpayer is not excused from the offense be¬ 
cause he had not previously been prompted or noti¬ 
fied of his duty to file a return.®”^ In order that 
a person may be guilty of the offense he must have 
been required to make a return.®^ The fact that 
the taxpayer voluntarily filed delinquent returns does 
not preclude prosecution ;®9 nor is prosecution 
barred by a compromise of the civil liability.®® 

Taxes other than income tax. Under various 
statutes to that effect, the failure to make returns 
with respect to taxes other than income taxes is 
a criminal offense.®^ Thus the failure of persons 
dealing in specified commodities to file returns re¬ 
lating to the disposition thereof constitutes a crim¬ 
inal offense.®^ 

§ 993 . - Failure to Pay Tax 

The willful failure to pay an income tax Is a mis¬ 
demeanor; and it is a criminal offense to carry on a 
trade, business, or profession without payment of the 
requisite special tax even though there is no Intent to 
defraud. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 145 (a), and similar statutes, any person required 
to pay an income tax who willfully fails to do so 
is guilty of a misdemeanor.®® The word "willfur’ 


46. U.S.—U. S. V. Monarch Distrlb- 

Co., C.C.A.Ill., 116 F.2d 11, 
cortiora,rl doniod Monarch Distrib- 
uilng* Co. V. U. 61 R.Ct. 732, 312 
U.S. 605, 85 I^.Ed. 1130. 

47. Heg'lig'ence; omission of clerk 
It has l)(Hm held that a 

failure to make projx'r entricH is 
punislKiblo under ibis statute, and 
a principal will be liable for the 
omission of his clerks where such 
omission Is the result of the prin- 
cipal's want of care.—U. S. v. Amann, 
C.C.Ohio, 2A F.Cas.No.14,438, 1 Cln. 
Law Bui. 13. 

48. U.S.—Brink v. U. S., C.C.A.Ky., 
148 F.2d .325—IT. S. v. Monarch 
DIstribatinff Co., C.O.A.Tll,, 116 F. 
2d 11, certiorari denied Monarch 
PIsiribuilnK Co. v. U. S., 61 S.Ct. 
732, 212 118, 695, 85 L.Ed. 1130. 

49. v. IT, S., O.O.A.Ark., 
lie F.2d 907, certiorari denied 61 
S.Ct 826 , 312 tJ.a 705, 85 

1138. 

50. B.S.—In re Besaiynsky, C.C.N.X, 
15 F.aaa.No.8,279, 16 BlateM. 9, 25 
Int.ttev.Eec. 71. 

51. IT.B.—Spieii V. U. N.Y., 63 
act 364, 317 U.B. 492, 87 B.M. 
418—tt S. V. M'iro, O.C.A.K.Y., 60 
F.2d 58. 

47 O.J.S.--79 


52 . U.S.—U. S. V. Capone, C.C.A.Ill., 
93 F.2d 84 0, certiorari denied Ca¬ 
pone V. U. B., 58 S.Ct 750, 303 U. 
S. G51, 82 B.Ed. 1112. 

Evasion of tax see infra § 994. 

53. U.S.—Bpies v. V. S., N.Y., 63 S. 
Ct 364, 317 U.S. 402, 87 L.Ed. 418. 

54. U.S.—Spies V. tl. S„ supra. 

55. U.S.—Spies V. U. S., supra. 
Tacts held to constitute offense 
U.S.—Schwartz v. U. S., C.C.A.Fla., 

84 F.2d 637. 

56. U.S.--TTarifrove v. U. S.. C.C.A. 
Tex, 67 F.2d 820, 90 A.U.H. 1276. 

57. U.S.—U. S. V. Commerford, C.C. 
A.N.T., 64 F.2d 28, certiorari de¬ 
nied Commerford v. U. S., 53 S.Ct. 
792, 289 U.B. 759, 77 L.Fd. 1502. 

58. U.S.—Anderson v. U. S., C.C.A. 
Ill., 11 F.2d 938. 

59. U.S.—U. S. V. McCormick, C.C, 
A.K.Y., 67 Xe.2d 867, certiorari de¬ 
nied McCormick v. U. S., 54 S.Ct. 
438, 291 U.S. 662, 78 U.Ed. 1054. 

60- U.S,—U. S. V. McCormick, C.C. 

A.N.Y., 67 F.2d 867, certiorari de¬ 
nied McCormick v. U. S., 54 S.Ct. 
438, 291 U.B. 662, 78 I.<.Ed. 1054. 

61. Tax ox admission fees 
An individual who organizes a 
corporation and who acts through 
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the corporation may be guilty of a 
failure to make returns required as 
to taxes collected on admission fees, 
—U. S. V. Johnston, N.Y., 45 S.Ct. 
496, 268 U.S. 220, 69 L.Ed. 925. 

62, Substances used in manufacture 
of distilled spirits 

Cl) In general.—U. S. v. Mustarl, 
C.C.A.IU., 109 F.2d 438. 

(2) The essential elements of of- 
femso of making disposition of sub¬ 
stances of character used in manu¬ 
facture of distilled spirits without 
making return thereof to commis¬ 
sioner of internal revenue are that 
accused has been required to make a 
return, that a substance of character 
named in statute has been disposed 
of, and that accused has failed to 
render required return.—U. S. v. 
Blgnorc, C.C.A.Ill., 115 F.2d 669. 

63. U.S.—Spies v. U. B., N.Y., 63 S. 
Ct 364, 3X7 TLB. 492, 87 L.Ed. 418. 

Beflclency taxes; taxes on delin¬ 
quent returns 

Btaiule punishing willful failure 
to pay tax is applicable to willful 
failure to pay deilcioncy taxes and 
to cases wher(^ tax was assessed on 
llUng of delinquent returns.—Capone 
V. U. B., C.aA.IlL, 51 F.2d 609, 76 
A.Ti.rt. 1534, certiorari denied 52 S. 
CL 44, 284 O.B. 669, 76 L.Ed. SGf. 
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means more as applied to tlie nonpayment of tax 
than it does when applied to the failure to make 
a return it requires more than a mere voluntary 
and purposeful failure to pay the tax, and should 
include some element of evil motive and want of 
justification in view of all the financial circumstanc¬ 
es of the taxpayer and mere knowledge and in¬ 
tentional failure to pay the tax, where there was 
no willful failure to disclose the liability, are not 
sufficient to constitute the offense.®® Since it is 
the taxpayer’s duty to pay the tax without prompt¬ 
ings, it is immaterial that an assessment and de¬ 
mand had not been made.®*^ 

Taxes on trade, business, or profession. Under 
the revenue law it is a criminal offense to carry on 
a trade, business, or profession on which a special 
tax is levied without payment of such special tax,®® 
even though there is no intent to defraud;®® and, 
after the offense has been committed, the payment 
of the special tax does not condone the offense and 
is not a bar to prosecution.'^® Thus, under stat¬ 
utes so providing, it is a criminal offense to carry 
on the business of a liquor dealer without the pay¬ 


ment of a special tax.71 Only proprietors under 
the duty of paying the special tax may be convict¬ 
ed as liquor dealers.'^^ Intent to defraud need not 
be proved to convict a person of selling liquors 
without payment of the special tax;*^® nor will ex¬ 
press official authority from a state relieve a per¬ 
son of criminal liability for dealing in liquor, di¬ 
rectly or indirectly, without paying the special tax 
required by the federal statute.'^^ 

Under a statute so providing, the failure of one 
producing or importing distilled spirits to pay a 
tax thereon is guilty of a criminal offense.Such 
statute applies only to distillers and importers;'^® 
and one employed as laborer in a distillery has been 
held not to be carrying on the business of a dis¬ 
tiller.'^'^ A distiller of brandy from fruit, although 
exempted from certain requirements, may be re¬ 
quired to pay the tax on the spirits produced.'^® 

§ 994. - False Returns and Attempts to 

Defeat Tax 

a. Attempts to evade or defeat tax 

b. False returns 


64. U.S.—Spies V, U. S., N.T., 63 
set. 364, 317 U.S. 492, 87 D.Ed. 
418. 

65. U.S.—Spies V. U. S., supra. 

6S. U.S.—Spies v. U. S„ supra. 

67. U.S.—U. S. V. Comerford, C.C.A. 
N.Y„ 64 F.2d 28. certiorari denied 
Comerford v. U. S., 53 S.Ct. 792, 
289 U.S. 759, 77 L.Ed. 1502. 

68. U.S.—U. S. V. Angell, C.C.N.H.. 
11 F. 34—In re Lindauer, C.C.N.Y., 
15 F.Cas.No.8,358, 7 Blatchf. 249— 
U. S. V, Chapel, D C.Mich., 25 F. 
Cas.No.l4.7Sl, 26 Law Rep. 22— 
U. S. V. Pressy, D C Mass., 27 F. 
Cas.No.16.086, 1 Low. 319. 

Failure of oleomargarine manufac¬ 
turers to pay tax see infra § 997. 

69. U.S.—U. S. V. Rectifying Estab¬ 
lishment, D C.Miss., 27 P.Cas.No. 
16,131, 11 Int.Rev.Rec. 46. 

83 C.J. p 367 note 3. 

Tax on. brewers 

The tax must be paid by the brew¬ 
er before removal from the brewery, 
and criminal liability incurred for 
not doing so does not depend on 
actual intent to defraud.—U. S. v. 
Torge, D.CN.Y., 28 F.Cas.No.16,533, 
15 Int.Rev.Rec. 11. 

70. U.S.—U. S. V. Angell, C.C.N.H., 
n F. 34. 

33 C.J. p 322 note 34. 

71. U.S.—U. S. V. Klaia, C.C.A.1M.Y., 
127 P.2d 529. 

Test of carrying* on business 

Whether one has in fact carried 
on the business of selling liquor is I 
tested in the j»ame way as it would I 


be if the tax were imposed on the 
sale of any other article; and it is 
not necessary for a conviction that 
defendant did not have a barroom 
or the usual appliances of dealers 
in liquors.—Rood v. U. S., C.C.A.W. 
Va., 7 F.2d 45. 

Single sale 

Where there were corroborating 
circumstances tending to show that 
defendant was engaged as a dealer 
in the wholesale liquor business, it 
was not necessary, in order to sus¬ 
tain conviction for carrying on busi¬ 
ness of wholesale liquor dealer with¬ 
out first paying the special statu¬ 
tory tax, that the evidence should 
show more than a single sale.— 
Johnson v. U. S., C.C.A.Ala., 84 P.2d 
114, certiorari denied 57 S.Ct. 37, 299 
U.S. 574, 81 L.Ed. 423. 

Effect of Volstead Act 

Carrying on business of retail liq¬ 
uor dealer without payment of tax 
was offense even though tax could 
no longer be paid because of the 
Volstead Act.—^Anderson v. U. S., C. 
C.A.Tex., 30 F.2d 485. 

Provisions reinforcing state prohibi¬ 
tion 

Federal statutes reinforcing the 
statutes of prohibition states rela¬ 
tive to domestic trade m intoxicat¬ 
ing liquors have been held not out 
of harmony with revenue statutes 
requiring the payment of a tax for 
engaging in the liquor business.— 
U. S. V. Lazzaro, D.C.Wash,, 265 F. 
237. 

72- U.S.—^Anderson v. U. S., C.C.A. 

Tex., 30 F.2d 486—Rood v. U. S„ 

C.C.A.W.Ya., 7 F.2d 46—U. S. v. 


Logan, C.C.Tenn., 26 P.Cas.No.15.- 
624, 12 Int.Rev.Rec. 146. 
liability for acts of agents 
U.S.—John Gund Brewing Co. v. U. 
S.. N.D. 204 F. 17, 122 C.C.A. 331, 
rehearing denied 206 F. 386, 124 C„ 
C.A. 268. 

33 C.J. p 367 note 94. 

73. U.S.—U. S. v. Guthrie. D.C.Ohio, 
171 F, 528—U. S. V. Barnhardt, D. 
C.Ohio, 24 P.Cas.No.l4,52G, 20 InL 
Rev.Rec. 137. 

74. U.S.—Clendcnnin v. U. S., C.C.A. 
W.Va., 265 F. 412. 

75. U.S.—Walker v, U. S., C.C.A.W. 

Va.. 104 F.2d 4G5—U. S. v. Shea, 
C.C.N.Y., 27 F.Cas.No.l 6.269, 5 

Blatchf. 546, 6 Int.Rev.Rec. 198. 

Products included witliin statute 
U.S.—U. S. V. Pruasing, D.C.Ill., 27 
P.Cas.No.lC,095, 2 Biss, 344. 

18 C.J. p 1288 notes 23 [e], 24. 

76. IiiQLUor dealer 

The statute levying on all dis¬ 
tilled spirits produced in or import¬ 
ed into United States tax that must 
be paid by distiller or importer is 
inapplicable to one carrying on Imsi- 
ness of retail liquor dealer without 
payment of special tax, such a per¬ 
son being subject to punishment un¬ 
der other statutes.—Walker v. U. S., 
C.C.A.W.Va., 104 F.2d 405. 

77. U.S.—U. S. V. Cooper. C.C.Tenn., 

25 F.Ca8.No.l4,863, 12 Int.Rev.Rec. 
145—U. S. V. Logan, C.C.Tcum., 26 
F.Cas.No.16,624, 12 Int.Rev.Rec. 

146. 

78. U.S.—U, S. V. Ridenour, B.C.Va., 
119 F. 411. 

33 C.J. p 341 note 21. 


1250 



47 C-J. S. 


INTERNAL REVENUE 


§ 994 


a. Attempts to Evade or Defeat Tax 

A willful attempt to evade or defeat a tax !s a 
felony. 

Under the Internal Revenue Code, 26 U.S.C.A. § 
145 (b), and similar statutes, any person who will¬ 
fully attempts to evade or defeat a tax is guilty 
of a felony.'^^ It is an essential element of this 
crime that there be not only an attempt willfully to 
defraud the government, but also that a tax, in ad¬ 
dition to what the taxpayer has already paid, re¬ 
mains due and owing.^O Willfulness is an essential 
element of the offense created by this statute 
and as used in this provision, the word ‘‘willful” 
means more than a mere knowing and intentional 
failure to pay the tax, and requires some element 
of evil motive and want of justification in view of 
all the financial circumstances of the taxpayer.^^ 
The offense is not committed unless the taxpayer 
has actual knowledge of the existence of the obli¬ 
gation and a wrongful intent to evade it.S3 It is 
no excuse that defendant had kept no books disclos¬ 
ing his income and expenses nor is it material 
that the income as to which an attempt was made 
to defeat or evade the tax was derived from un¬ 
lawful transactions.^^ 

Other offenses distinguished; attempt/* The 
felony of attempting to evade or defeat the tax 
may include one or several of the other offenses 
against the internal revenue law;^<5 but it is dis¬ 
tinct from,S7 and means more than,®^ the misde¬ 


meanors of failure to file a return and failure to 
pay the tax, which are considered supra §§ 992, 
993. The distinguishing feature is the word “at¬ 
tempt”, which requires affirmative action and a 
positive attempt rather than mere willful but pas¬ 
sive neglect of a statutory duty,S9 although it has 
been held that no overt affirmative act is necessary 
to constitute the offense.^® The “attempt” contem¬ 
plated by this statute is not related to the common- 
law “attempt,” which is conduct that would cul¬ 
minate in a more serious crime except for some im¬ 
possibility of completion or interruption or frustra¬ 
tion,but is rather a new, independent offense 
which is complete in itself, nothing being added to 
its criminality by the success of the attempt.^2 

Conduct constituting offense; false return. Gen¬ 
erally conduct which is likely to mislead or con¬ 
ceal is sufficient to raise an inference of an affirm¬ 
ative willful attempt as required to constitute the 
offense and, if the tax evasion motive plays any 
part in the conduct of the taxpayer, the offense may 
be made out even though such conduct may also 
serve other purposes, such as the concealment of 
other crime.^'^ Any act which the taxpayer might 
do where the effect and reasonable purpose would 
be to evade or defeat the tax will constitute the 
offcnse.^5 The filing of a false return, which, as 
an independent crime is considered infra subdivi¬ 
sion b of this section, is also one aspect of the more 
comprehensive offense considered hcre;^^> and the 


79. U.S.—Spies v. tJ. S., N,T., G3 S. 

Ct 304. 317 U.S. 402, 87 L.Ed. 418 
—O’Brien v. U. B., C.C.A.Ill., 01 
F.2a 103, oorliorari doniod 02 S.CL 
120, 284 U.S. G73, 7G L.Pld. 500— 
U. S, V. SchinK'r. D C.IU., 27 F.Cas. 
No. 3 0,220, 5 TUhs. 195. 

33 CJ, V 344 note 03. 

30. TT.S.—U. S. V. Schenck, C.C.A. 
N.Y., 120 F.2d 702, cerllorari dc- 
iil<‘d M().skowil7. V. U. S., 02 S.Ct. 
1300, 310 U.S. 705, 80 U.lOd. 3 773— 

U. S. V. John.Hon, C.C.A.lll., 3 23 F. 
2d 111, nivc'fMod on oUkt grounds 
03 S.Ct. 1233, 319 U.S. 503, 87 h. 
Ud. 1540, rehearing- dt^nled 04 S.Ct. 
25, 320 U.S. 808, 88 U.Kd. 488—-U. 
S. V, Sommers, C.C.A.lll., 123 F.2d 
lit, reverHcd on oth<‘r grounds 03 
S.Ct. 3 233, 310 U.S. 503, 87 L.Ud. 
1546, rehi'arlng denied 04 S.Ct. 25, 
320 U.S, 808, 88 T..10d, 488—U. S. 

V. Mlro, CtO.A.N.Y., GO K2d 58— 
O’Brien v. U. S., C.C.A.lll., 51 F.Od 
li)3, (‘.ertiorari <l<uded 52 S.Ct. 129, 
284 tr.S. 073, 70 L.Ed. 509. 

ax. U.S.—U. B. v. Skidmore, C.C.A. 
Ill., 123 F.2d 004, certiorari denied 
Skidmore v. U. S., 02 S.Ct. 020, 315 
IJ.B. 800, 80 U.Ed. 1201, rehearing 
dcmhHl 02 S.Ct, G38, 315 U.S. 828, 
86 LJOd. 1223—U. S, v. 2Simmer- 


man, C.C.A.lll., 108 F.2d 370—Ma¬ 
lone V. U. S., C.C.A.I11., 94 F.2d 
281, certiorari denied 58 S.Ct. 944, 
304 U.S. 562, 82 L.Ed. 1529. 

82. U.S.—Spies V. U. S., N.Y., 03 S. 
Ct. 364, 317 U.S. 492, 87 L.Ed. 43 8. 

83. U.S.—Hargrove v, U. S.. C.C.A. 
Tex., 07 F.2d 820, 90 A.L.R. 1270— 
U. S. V. T^rost, D.C.IIL, 25 l^'-Cas. 
No.16,172, 9 Int.Rov.Roc. 41. 

lEteasonahle holief of nontaxahility 
There would be no criminality in 
falling to r(‘port income which tax¬ 
payer personally believed, on reason¬ 
able groimd.s, not taxable.—U. S. v. 
I.a Fontaine, D.C.Md., 04 F.2d 371. 

84. U.S.—U. S. V. Zimmerman, C.C. 
A.in., 108 1 ^^. 2 d 370. 

85. U.S.—Chadick v. U. S., C.C.A. 
Tex., 77 F.2d 903, c(‘rtiorari denied 
66 S.Ct, 126, 296 U.S. 609, 80 T..Ed. 
432—U. S. V. La Fontaine, D.C.Md., 
54 F.2d 371—SteJnl)erg v. U. B.. 
G.C.A,N.Y., 14 F.2d 564. 

86. U.S.—Spies V. U. S., 63 S.Ct. 
364, 317 U.S. 492, 87 L.Ed. 418. 

87. U.S.—Spies V. U. S., supra-—TT. 
S. V. Mlro, C.C.A.K.Y., 60 F,2d 38. 

^ U.S.—Spies V. U. S., N,Y„ 63 S. 

Ct 364, 317 US. 402, 87 L.Ed. 418. 
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89. U.S.—Spies V, U. S., supra. 

90. U.S.—U. S. V. Miro, C.C,A.N.T., 
60 F.2d 58. 

91. U.S.—Spies V. U. S., N.T., 63 S. 
Ct 3G4, 317 U.S 4 92, 87 L.Ed. 418 
—U. S. V. Miro, C.C.A.N.Y., GO F.2d 
68 . 

92. U.S.—Spies V. U, S., N.Y., 03 S. 
Ct. 364, 317 U.S. 492, 87 L.Ed. 418 
—U. S. V. Miro, C.C.A.N.Y., 60 F. 
2d 58. 

Power of congress 

Congress has the power to make 
violation of any step of transaction 
heading to collection of income tax 
punishable, and the fact that con¬ 
gress did not make it offense for tax¬ 
payer to defeat or evade tax was 
held not to deprive it of power to 
make punishaiile willful attempt to 
(wado or defeat tax.—O’Brien v. U. 
B. C.C.A.lll., 51 F.2d 193, certiorari 
denied 52 S.Ct. 129, 284 U.S. 073, 76 
L.Ed. 569. 

93. U.B.—Spies v. U. S,, N.Y., 63 
B.Ot. 364, 317 U.S. 492, 87 L.Ed. 
418. 

94. U.S.—Spies V. U S., sxipra. 

95. U.S.—.U. S. V. Smith, D.C.La., 
13 F.2d 923. 

96. US.— U a v. Johnson, III, 63 
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crime is complete when a fraudulent return is 
knowingly and willfully filed with intent to evade 
and defeat part or all of the tax.^"^ Where the 
necessary intention is present, the offense may be 
committed not only by the filing of a false original 
return^s but also by the filing of false amended re¬ 
turns, proofs, or affidavits, even though such in¬ 
struments are not required to be filed and it is 
immaterial that the false return was not made un¬ 
der oath as required by statute.^ It is also imma¬ 
terial that the deficiency tax was not assessed or 
that the government had not discovered the error in 
the fraudulent return.2 crime may be commit¬ 

ted by taking fraudulent deductions from the gross 
income reported,^ as well as by fraudulently fail¬ 
ing to report income received.^ 

Avoidance or reduction of tax liability. It is 
not an offense for the taxpayer to attempt to avoid 
the payment of an excessive or unjust tax,5 or so 
to handle his affairs, provided his acts are legal, 
as to avoid or reduce tax liability.^ Thus it is 
not an attempt to defeat or evade the tax that an 
individual operates through various corporations, 


or shifts operations from one corporation to an¬ 
other, in order to lower his income tax rate.*^ 

Separate offenses. It has been held that an at¬ 
tempt to evade the payment of income tax is a sep¬ 
arate offense for each year;5 The fact that accused 
might also have been charged under some other 
statute has been held immaterial where no ques¬ 
tion of double punishment is involved.^ 

Liability of persons other than taxpayer. The 
statute makes any person liable who attempts to 
evade or defeat a tax, and it is immaterial that the 
tax evaded by accused was that of another,^® as 
where accused was an independent contractor em¬ 
ployed to prepare income tax returns.ii Moreover, 
under the Criminal Code, 18 U.S.C.A. § 550, to that 
effect, all persons who contribute consciously to 
furthering attempts to defeat and evade payment 
of an income tax do thereby aid and abet the com¬ 
mission of such offense and become principals in 
the common enterprise and this is so even 
though such persons did not actually share in the 
filing of a false return,and even though the aid 
rendered by such persons was given both before and 
after the filing of the false return. 


S.Ct 1233, 319 TT.S. 503, 87 L.Ed. 
1546, rehearing denied 64 S.Ct. 25, 
320 U.S. 808, 88 L.Ed. 488—U. S. v. 
Sommers. Ill., 63 S.Ct. 1233, 319 
U.S. 503, 87 LEd. 1546, rehearing 
denied 64 S.Ct. 25, 320 U.S. 808, 88 
KEd. 488. 

97. U.S.—Guzik V. U. S., aC.A.Ill., 
54 F.2d 618, certiorari denied 52 
S.Ct. 395, 285 U.S. 545, 76 L.Ed. 
937—U. S. V. Smith, D.C.La., 13 
F.2d 923. 

98. U.S.—U. S. V. Smith, supra. 

99. U.S.—U. S. V. Smith, supra. 

1. U.S.—Bmmich v. U. S., C.C.A. 
Ohio, 298 P. 5, certiorari denied 45 
S.Ct. 93, 266 U.S. 608, 69 L.Ed. 465. 

2. U.S.—Guzik V. U. S., C.C.A.I11., 
54 P.2d 618, certiorari denied 52 
S.Ct. 395, 285 U.S. 645, 76 L.Ed. 
937. 

3. U.S.—U. S. V. Schenck, C.C.A.K. 
Y., 126 P.2d 702, certiorari denied 
Moskowitz V. U. S., 62 S.Ct. 1309, 
316 U.S. 705, 86 L.Ed. 1773. 

TjTM-rea.soua'ble deductions 
Where internal revenue act per¬ 
mits a reasonable deduction for 
services, a criminal prosecution can 
be maintained by proof other than 
that such services were not rendered, 
it being sufficient to allege and prove 
that deduction for services was un¬ 
lawful because the amount charged 
was unreasonable.—U. S. v. Eagen, 
Ill., 62 S.Ct 374, 314 U.S. 513, 86 L. 
Ed. 383, rehearing denied 62 S.Ct 
620, 315 U.S. 826, 86 L.Ed. 1222, and j 


62 S.Ct. 621, two cases, 315 U.S. 826, 
86 L.Ed. 1222. 

4. U.S.—U. S. r. Schenck, C.C A.N. 
Y., 126 P.2d 702, certiorari denied 
Moskowitz V. U. S, 62 S Ct 1309, 
316 U.S. 705, 86 L.Ed. 1773—Mur¬ 
ray V. U. S.. C.C.A.MO., 117 P.2d 
40. 

5. U.S.—Continental Oil Co. v. 

Jones, D.C.Okl., 26 F.Supp. 694, 
affirmed 113 F.2d 557, certiorari 
denied 61 S.Ct. 64, 311 U.S. 687, 85 
LEd. 443. 

6. U.S.—Continental Oil Co. v. 

Jones, supra. 

7. U.S.—Nicola V. U. S.. C.C.A.Pa., 
72 F.2d 780. 

Allotment of transactions 

As respects criminality for evad¬ 
ing income tax, a valid allotment of 
business transactions to corporation 
which is required to pay lower in¬ 
come lax need not be in writing.— 
Nicola V. U. S., supra, 

8. U.S,—U. S. V. Johnson, C.C.A.Ill., 
123 F.2d 111, reversed on other 
grounds 63 S.Ct. 1233, 319 U.S. 603, 
87 L.Ed, 1546, rehearing denied 64 
S.Ct 25, 320 U.S. 808, 88 L.Ed. 488 
—U. S. V. Sommers, C.C.A.IU., 123 
F.2d 111, reversed on other grounds 
63 S.Ct 1233, 319 U.S. 603, 87 L.Ed. 
1546, rehearing denied 64 S.Ct 25, 
320 U.S. 808, 88 -L.Ed, 488—U. S. 
V. Sullivan, C.C.A.N.Y,, 98 F,2d 79. 

9. U.S.—TinkofC V. U. S., C.C.A.I11., 
86 F.2d 868, certiorari denied 57 
S.Ct 796, 301 U.S. 689, 81 L.Ed. 
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1346, rehearing denied 57 S.Ct 937, 
301 U.S. 715, 81 L.Ed. 13G6. 

10. U.S.—Tinkoff v. U. S., supra. 

11. U.S.—Tinkoff v, U. S,, supra. 

12. U.S.—U. S. V. Johnson, Ill., G3 
S.Ct, 1233, 319 U.S. 503, 87 L.Ed. 
1546, rehearing denied 04 S.Ct 25, 
320 U.S. 808, 88 L.Ed. 488—U. S. 
V. Sommers, Ill., 63 S.Ct 1233, 319 

U. S. 503, 87 L.Ed. 1546, rehearing 
denied 64 S.Ct 25, 320 U.S. 808, 88 
L.Ed. 488. 

13. Ubncealment of financial inter- 
ests 

Where charge of tax evasion 
against principal defendant was 
based on alleged concealment of his 
interest in gambling clubs and fail¬ 
ure to return income therc'from, co¬ 
defendants charged with aiding and 
abetting were guilty if they con¬ 
sciously were parties to concealment 
of principal defendant's interest In 
gambling clubs, of which they them¬ 
selves pretended to bo proprietors, 
even though they did not actually 
share in making of false returns.— 
U. S. V. Johnson, Ill., C3 S.Ct 1233, 

319 U.S. 603, 87 X^.Ed. 1540, rehear¬ 
ing denied 64 S.Ct 25, 320 U.S. 808, 
88 L.Ed. 488—U, S. v. Sommers, Ill., 
63 S.Ct 1233, 319 U.S. 503, 87 L.Ed. 
154G, rehearing denied G4 S.Ct 25, 

320 U.S. 808, 88 L.Ed. 488. 

14. U.S.—U. S, V. Johnson, 111., 03 

S.Ct. 1233, 319 U.S, 603, 87 L.XGd, 
1640, rehearing denied 04 S.Ct 25, 
320 U.S. 808, 88 488—U. S. 

V. Sommers, Ill., 63 S.Ct 1233, 319 
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b. False Returns 

One who willfully makes a false return, or willfully 
aids in the preparation of a false return. Is guilty of a 
felony. 

Apart from the filing of a false return as con¬ 
stituting the offense of attempt to evade or defeat 
the payment of the tax, discussed supra subdivision 
a of this section, under the Internal Revenue Code, 
26 U.S.C.A. § 145 (c), and similar statutes, any in¬ 
dividual who willfully makes and subscribes a re¬ 
turn which he does not believe to be true and cor¬ 
rect as to every material matter is guilty of a fel¬ 
ony,and under § 3616 (a) whenever any person 
delivers or discloses to the collector an}^ false or 
fraudulent list, return, account, or statement, with 
intent to defeat or evade the valuation, enumera¬ 
tion, or assessment intended to be made, he is guilty 
of a punishable offense.^® False returns have also 
been held offenses without reference to statutes.^'^ 

Assistance in preparation of false return. Under 
the Internal Revenue Code, 26 U.S.C.A. § 3793 (b) 
(1), and similar statutes, one who willfully aids, or 
assists in, or advises the preparation of a false or 
fraudulent return is guilty of a felony,^ ^ whether 
or not such falsity or fraud is with the knowledge 
or consent of the person authorized or required to 
present such return. 

g 995. - Interference with Federal Of¬ 

ficers 

It Is a criminal offense to interfere with a revenue 
officer, or other person authorized to make searches and 
seizures, in the execution of his duty, or to rescue seized 
property, 

U.S. GOO, L.Ed. 154G, rehoarinff 
dcni(‘a Gi S.Ot 2G, 020 U.S. 808, 88 
Ij.m. 4 88. 

15- U.S.—ir. S. V. Koppelman, D.C. 

X>a., Cl RSupp. 1007. 

16 . Intent as essential 
U.S.-—U. S. V. Koppelman, supra. 

17. U.S.—U. S. V. Benz, 

F.CaH.No.l4,G76—U. S. v. Cohn, 

O.K.Y,, 25 F.Oaa.No.l4,S27, 7 Int. 

3lev.,H(jc. 60, 

18. U.S.—U. S. V, KcHoy, C.C.A.KY., 

105 F.2d 012. 

19. U.S.—U. S. V. IColloy, supra. 

ao. u.a—u, s. v. sykos, b.c.n.c., 

58 F, 1000—XJ. S. V. Fears, G.C.A. 

Ga., 25 F,Cas.No.l5,080, 3 Woods 
510—U. B. V. Mosely, D.C.N.Y., 27 
F.Ca8.No.l6,823. 15 IntRev.Roc. 8. 
apurpoi® ot aiisault 

To sustain a conviction lor for¬ 
cibly ossaultlnff an internal revenue 
oflicor, it is unnct'.essary that the 
purpose of defendant in making the 
assault was to Impede or obstruct 
th© officer in the discharge of his 


Under the Criminal Code, 18 U.S.C.A. § 121, or 
the Internal Revenue Code, 26 U.S.C.A. § 3177, 
and similar statutes, it is a punishable offense to 
assault, resist, or interfere with a revenue officer, 
or any person authorized to make searches and sei¬ 
zures, in the execution of his duty,^® or to rescue 
or attempt to rescue or cause to be rescued any 
property which has been seized by a person so au¬ 
thorized,^^ or to use any deadly or dangerous weap¬ 
on in resisting any person authorized to make 
searches or seizures, in the execution of his duty, 
with intent to commit a bodily injury on him or 
to prevent him from discharging his duty.22 

§ 995. - Offenses by Internal Revenue 

Officers or Agents 

Under various statutes, specified acts or omissions 
of revenue officers or agents constitute criminal offenses. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 4047, and similar statutes, various specified acts 
or omissions on the part of agents or employees 
appointed and acting under the authority of a 
revenue law constitute criminal offenses.^s Thus 
it has been held to constitute a criminal offense 
for a revenue officer or agent negligently or de¬ 
signedly to permit any violation of the law by any 
other person,or to fail to report in writing to 
his next superior officer, or to the commissioner of 
internal revenue, violations of law of which he has 
knowledge, 25 or to demand or accept, or attempt 
to collect, directly or indirectly, as payment of gift, 
or otherwise, any sum of money, or other thing of 
value, for a compromise of the violation of the reve¬ 
nue laws.^^ It has been held that collectors are li- 

there can be no conviction for using 
a deadly weapon in resisting a per¬ 
son authorized to make searches^ or 
seizures in the execution of his duty. 
—U. S. V. Pitotto, D.C.Or., 267 F. 603. 

23. U.S.*—U. S. V. I-Ilghleyman, D.C. 

Mo., 26 F.Cas.No.15,361, 22 Int. 

Bev.Rec. 138. 

persons within statute 

These provisions have been held 
to be limited to persons employed 
under an internal revenue law or un¬ 
der the revenue provisions of a law, 
and, It was held, did not apply to the 
prohibition director.—XJ. S. v. McCon¬ 
nell, D.C.Pa., 10 P.2d 973. 

24. U.S.—Mason v, XJ. S., Va., 162 P. 
23, 89 C.O.A. 63, certiorari denied 
29 act. 700, 214 U.S. 519, 63 L.Bd. 
1065. 

25. U.S.—XJ. S. V. Maguire, C.C.Mo., 
26 l^.Cas.No.15,708, 22 IntRev.Kec. 
146. 

U.8.—XJ. S. V. Beaver, B.C-N.C., 
14 F. 695. 


D.C.in., 24 
C. 


duiios.—Bray v. U. S., C.C.A.S.C., 289 
F, 329. 

21. liuwful seizure 

To constitute the offense of rescu¬ 
ing property seized under the inter¬ 
nal revenue laws, there must have 
been an unlawful rescue of properly 
lawfully seized, and a lawful seizure 
is a prereaaisite of an unlawful res¬ 
cue.—Cooper V. XJ. S., D.C.N.J., 299 
F. 483, 

22. U.S.—Bailey v. U. S., C.C.A.Ky., 
278 F, 849. 

Necessity of search at time of re- 
slstauce 

To constitute felony of using dead¬ 
ly weapon in resisting United States 
officer authorized to make searches 
and seizures, officer need not have 
been actually engaged in search or 
seizure at time.—-Stinnett v. Com¬ 
monwealth of Virginia, C.C.A.Va., 66 
l^,2d 644. 

Validity of search worraut 

If the search warrant under which 
revenue officers were acting was void, 


28 . 
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able to prosecution for accepting fraudulent bonds.27 
However, an officer or agent is not liable crim¬ 
inally unless his acts are tortious or unauthor- 
ized.28 

The disclosure of information contained in a re¬ 
turn as constituting a criminal offense is consid¬ 
ered 5 upra § 990. 

g 997. - Offenses Relating to Oleomarga¬ 

rine 

It Is a criminal offense to manufacture or sell oleo¬ 
margarine without complying with the regulations re¬ 
lating thereto. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 2308, and similar statutes, it is an indictable of¬ 
fense to manufacture oleomargarine without hav¬ 
ing paid the special tax imposed on manufactur¬ 
ers,or to sell oleomargarine in packages not 
marked in accordance with the regulations,^^ or oth¬ 
erwise to violate the regulations relating ihereto.^i 


§ 998 . - Offenses Relating to Stills and 

Distilleries 

It Is a criminal offense to fail to comply with statu¬ 
tory requirements as to stills and distilleries, such as 
registration, obtaining a permit, and giving a bond. 

Under the various sections of the Internal Reve¬ 
nue Code dealing with distilled liquors, 26 U.S.C.A. 
§§ 2800-2916, and similar statutes, the failure to 
comply with the statutory requirements as to stills 
and distilleries is a criminal offense,at least where 
accompanied by an intent to defraud the govern- 
ment,^2 and where more than one of the various 
requirements are violated accused may be prose¬ 
cuted and punished for each of the separate offens¬ 
es involved.34 Under the Internal Revenue Code, 
26 U.S.C.A. § 2831, and similar statutes, it is a 
crime for one knowingly to work in a distillery on 
which the sign required by the statute is not post- 
ed.35 

Unregistered still. Under the Internal Revenue 
Code, 26 U.S.C.A. § 2810, and similar statutes, it 
is a criminal offense for anyone having in his pos¬ 
session or custody, or under his control, a set up 
still or distilling apparatus to fail to register it^® 


27. U.S.-—U. S. V. Callicott, C C.N.Y., 
25 F.Cas No.14,710, 7 Int.Rev.Rec. 
177. 

33 C.J. p 3'54 note 45. 

28. XJ.S.—State of North Carolina v. 
Vanderford, CCN.C., 3*5 F. 282. 

33 CJ- p 3'53 note 16. 

29. U.S—May v. U. S, Mo., 199 F. 
42, 44, 117 CCA. 420, certiorari 
denied 33 S.Ct. 405, 227 U.S. 678, 57 
L.Ed. 700. 

*‘M:aiiiifacturer” defined 
U S.—Vermont v. U. S., Mo., 174 F. 
792, 794, 98 C.C.A. 500, certiorari 
denied 30 S.Ct. 695, 217 U.S. 605, 
54 L.Ed. 899. 

Persons liable 

(1) An employee may he convicted 
of violating- the act imposing- a fine 
on persons carrying on the business 
of manufacturing oleomargarine 
without a license.—Marhoefer v. U. 
S., Ill, 241 F. 48, 154 C.C.A. 48, fol¬ 
lowing May V. U. S., Mo, 199 F. 42, 
117 C.C.A. 420, certiorari denied 33 
S.Ct. 405, 227 U.S. 678, 57 L.Ed. 700. 

(2) But persons not in the busi¬ 
ness of manufacturing oleomargar¬ 
ine ca.nnot commit the offense, un¬ 
less they aid and abet or advise the 
act of one so engaged.—U. S, v. Orr, 
U.C.R.!., 223 F. 222. 

30. US.—U. S. V. Ford, D.C.Mo., 60 
F. 467. 

33 C.J. p 330 note 87. 

Sales by employees 

A principal is liable for the acts of 
his employees in selling in the usual 
and ordinary course of business oleo¬ 


margarine not properly marked and 
branded.—Prather v. U. S., 9 App.D. 
C. 82. 

31. Quantity sale by retailer 
U.S.—Ripper v. U. S., Mo., 178 F. 

24, 101 C C.A. 152, rehearing denied 
179 P. 497, 103 C.aA. 478. 

Keeping books 

A statute making it an indictable 
offense for a wholesale dealer m 
oleomargarine to fail to make entries 
of the amount of oleomargarine re¬ 
ceived on the day when received docs 
not require the entry on the books of 
oleomargarine disposed of at any 
specified time, and the failure to 
make such entries on the same day 
or during the same month when the 
goods are disposed of is not a crim¬ 
inal offense.—U. S. v. Lamson, C.C. 
R.I., 162 F. 165. 

32. U.S.—Felton v. U. S., Mass., 96 

U.S. 699, 24 UEd. 875—U. S. v. 
Devlm, C.C.N.Y., 25 F Cas.No.l4,- 
954, 5 Inl.Rev.Rec. 182—U. S. v. 
Prussing, D.C.Ill., 27 F.Cas.No.lS,- 
09‘5, 2 Biss. 344, 12 Int.Rev.Rec. 
34. ' 1 

Prohibited pi*emis©s 
Under the Internal Revenue Code, 
26 U.S.C.A. § 2819, and similar stal- 
utes, it is a criminal offense to en¬ 
gage in distilling on prohibited 
premises as specified in the statute. 
—rU. S. V. Simmons, N.Y., 96 U.S. 
3 60, 24 L.Ed. 819—U. S. v. MalonC, 
C.C.N.Y., 9 F. 897, 20 Blatchf. 137. 
Effect of national Prohibition Act 
U.S.—U. S. V. Sohm, U.C.Mont., 265 
P. 910. 


33. The punishment is not simply 
for intent to defraud, but for the act 
of engaging in and carrying on the 
business with that intent.—U. S, v. 
Simmons, N.Y., 96 U.S. 360, 24 L.Ed. 
819—U. S. V. One Distillery <& Fix¬ 
tures, etc., DCN.C., 193 F. 720. 

34. U.S.—Neely v. U. S., C.C.A.W. 
Va., 2 P.2d 849. 

35. U.S.—Hays v. U. S., C.C.A.Ga., 
123 F,2d 53, certiorari denied 
Hayes v. U. S., 62 S.Ct. 630, 315 U. 
S. SOI, 86 L.Ed. 1202--U. S. v. 
Flynn, C.C.N.Y., 25 F.Cas.No.15,- 
123, 16 Blatchf. 302. 

Statute held inapplicable 
One who erects a “shanty," in 
which is put up an illicit still, is not 
punishable under such sc*c(ion.—U. S. 
V. Burgess, D.C.S.C., 33 F. 833. 

36. U.S.—C; 2 arnocki v. U. S., C.C.A. 
N.J., 95 F.2d 32. 

Repeal and reenactment 

The statute staled in the text was 
repealed by the National UroliihlUon 
Act and subsequently reenacted; but 
the reenactment could not give ret¬ 
rospective criminality to acts done 
prior to such reihiactnn'nt, and the 
repeal was held to have invalidated 
an indictment for the unlawful pos¬ 
session of a still, ev(?n though it was 
alleged therein that the liquor was 
to bo manufacturc'd for commercial 
as well as for beverage purposes,'’- 
U. S. V. StafolT, Mo., 43 S.Ut. 197, 200 
U.S. 477, 67 L.Ed. 358 —33 -C.J. p 375 
note 69. 

What constitutes *‘«6t xip" still 
A still is not “set up" within the 
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with the proper revenue officer.^*^ Under this stat¬ 
ute the possession'of an unregistered still is itself a 
crime regardless of accused’s intent^^ or the pur¬ 
pose for which the still was set up,^^ although it 
has also been held that the section applies only 
when the still is for the distillation of distilled spir¬ 
its as defined by another section of the code^® 

Prerequisites to operating distillery. Under some 
statutes it has been held to be a criminal offense 
to set up or operate a distillery without first ob¬ 
taining a permit therefor,'^! or without giving the 
necessary bond,^^ or without complying with other 
preliminary requirements of the law.'ts 

Persons liable. In general, with respect to most 
of the violations considered in this section, the 
possession, control, and operation of a distillery are 
vital elements of the offense.'^^ Possession of a 
still within the meaning of these provisions in¬ 
volves dominion and control with plenary power of 
disposal in the alleged possessor but one may 
be criminally liable for the unlawful possession of 
distilling apparatus and the unlawful conduct of a 
distilling business even though he was not present 
at such distillery but employed another to operate 
it for him.^® On the other hand, it is not only the 
person or persons who carry on' the actual work of 


manufacturing distilled spirits who are regarded 
as distillers under the statute,but all persons hav¬ 
ing an interest in the businesses or knowingly aid¬ 
ing therein and in order to convict one for 
engaging in the business of distiller without having 
given bond it is enough that he aided and abetted 
the business knowing it was in violation of law.^® 

§ 999. -Offenses Relating to Tax Stamps, 

Marks, and Brands 

a. In general 

b. Failure to destroy stamps; reuse of 

containers 

a. In G-eneral 

The unlawful possession, use, or destruction of 
stamps, marks, or brands constitutes a criminal offense 
under the internal revenue laws, and other transactions 
In connection with dccuments or articles which are 
required to have, but have not, stamps affixed to them 
have been made criminal offenses. 

The unlawful possession, use, or destruction of 
stamps, marks, or brands constitutes a criminal of¬ 
fense under the internal revenue laws, and other 
transactions in connection with documents or arti¬ 
cles which are required to have, but have not, 
stamps affixed to them have been made criminal 


moaninpr of IhiR sort ion where still 
is not connected with boiler or in 
poHillon over furnac(i.—II. S. v. Ca- 
fero. C.C.A.N.y., 55 F.2d 219. 

37. Offleer desigruated by treasury 
regrulation 

as.—rssMrnocki v. a S., C.C.A.N.J., 
95 F.2d 32, 

38. tJ.S.—CzarncckI v. a S., supra. 
38. as.—Czarnccki v. a S., supra. 

40. U.S.—a S. V. Knoblauch, D.C. 
Neb., 291 F. 407. 

41. U.S.—Pina.SCO v. a S., C.C.A. 
Wash., 2G2 F. 400—U. S. v. Graft, 
JXC.Ky., 13 F. 374. 

42. U.S.—XJ. S. V. Dobbs, D.C.Mia.s., 
25 F.Gas.No.l 1,972, 15 Int.ltov.Rcc. 
9. 

33 C.X p 344 notes 78, 93. 

Fratidulont bond 

On a prosticuUon for executing; 
and sigmliif^ a false and fraudulent 
bond, It is no d(‘ft‘n8e that 
defendant knt‘w nothing; of his sure¬ 
ties, but hir(‘d a man to obtain them, 
and th/it tlujy swore to all that was 
reairlrod by law.-—IT. S. v. O’Brien, D. 
C.N.J., 27 F.CaB.No.15,909, 7 IntXlev. 
JlMi. 61 . 

Strength of spirits produced 

It Is not nee((H«ary that the spirits 
produecKl shotild he of any particular 
doKtate of strenKth.—a S. v. Bag- 
well, D.G.da,, 24 F.Cas.No.14,404, 20 
Intllev.Uec, 121. 


No bond issuable 

Distilling without required bond is 
offense, even though no bond can in 
fact bo given for di.slillery involved 
because it is an unlawful distillery 
for other reasons.—Vukich v. V. S., 
C.C.A.Wash., 28 F.2d 6G6, certiorari 
denied 49 S.Ct. 345, 279 aS. S47, 73 
L.Ed. 991. 

43. as.—a S. V. Dobbs, D.C Miss., 
25 F.Cas.No.14,972, 1-5 Int.Bev.Rec. 
9. 

33 C.J. p 344 note 78. 

44. as.—OrunwakI v. a S., C.C.A. 
N.J., 94 F.2d 952, certiorari d(‘nied 
58 S.Cl. 830, 303 U.S. 663, 82 L.Ed. 
13 21—Lubitzky v. a S., C.C.A.N. 
J., 94 F.2d 952, certiorari denied 

58 S.Ct. '830, 303 aS. 663, :82 L.Ed. 

1121 . 

45. as.—a S. V. Petrie, C.C.A.N.Y., 

59 F.2d 1005. 

Knowledge of still on property 

Fact that defendant might have 
known of unregistered still in build¬ 
ing on land owned by corporation of 
which ho was president did not make 
him guilty of criminal possession 
thereof.—a S. v. Petrie, supra. 

40. as.— Mason v. a S., C.aA.Fla., 
95 F,2d 612. 

47. as.—a S. v. Pritchard, D.C.S. 
a, 55 X^.Supp. 201, aOlrmed, aC,A.. 
Waters v. XT. S., 145 F.2d 240. 

33 C.J. p 338 nolo 71 [a]. 

48. as.—a S. V. Pritchard, D.C.S, 
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C., 55 P.Supp. 201, affirmed, C.C. 
A., Waters v. a S., 145 F.2d 240. 

49. U.S.—a S. V. Pritchard, D.C.S. 

C., 55 F.Supp, 201, affirmed, CCA., 
Waters v. a S, 145 F.2d 240— 
a S. V. Carpenter, D.C.Ga., 2-5 F. 
Cas.No.14,727, 20 Int.Rev.Bec. 137 
—a S. V. Harbison, C.C.Tcnn., 26 
F.Cas.No.15,300, 13 Iiit.Rov.Rec. 

118. 

A part owner is liable if he knows 
that the law is being transgressed 
by his codwncr or any other person 
with the still, and it is immaterial 
that ho does not share in the spirits 
produced, or in the profits.—a S. v. 
Bagwell, D.C.aa., 24 Xf.Cas.No.14,494, 
20 Xnt.Rev.Rec. 121. 

50. U.S.—a S. V. Pritchard, D.C.S, 
C., 65 F.Supp. 201, affirmed, C.C.A., 
Waters v. a S., 145 F.2d 240. 

Furnishing supplies 

(1) One knowingly delivering sup¬ 
plies to unlawful distillery is liable 
as “principal” for “aiding and abot- 
ting” unlawful business.—Vukich v. 
a S., C.aA.Wash., 28 F.2d 660, cer¬ 
tiorari denied 40 S.Ct. 345, 279 aS. 
817, 73 L.Ed. 991. 

(2) If accusc'd was supplying con¬ 

tainers for liquor manufactured in 
violation of law, ho was aiding and 
abetting the carrying on of the un¬ 
lawful enterprise.—a S. v. IMtch- 
ard, D.C.S.C., 55 F.Supp. 201, af- 

I llrmod, O.C.A., Waters v. a S., 145 
I F.2d 240. 
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offenses.^i Under statutes to that effect it is a 
criminal offense to sell, or to be in possession of,^^ 
articles which are required under the circumstanc¬ 
es to have, but have not, internal revenue stamps 
affixed to them. 

Distilled spirits. Under the Internal Revenue 
Code, 26 U-S.C.A. § 2803, and similar statutes, it 
is a criminal offense to transport, possess, buy, sell, 
or transfer any distilled spirits in containers with¬ 
out the prescribed internal revenue stamps.®^ This 
statute declares five separate and distinct offenses.^5 
It condemns every possession of distilled spirits in 
containers without the internal revenue stamps,^® 
“possession’^ meaning the exercise of such a power 
over a thing as attaches to lawful ownership, or 
such dominion and control as will give the posses¬ 
sor the power of disposal.^'^ The offense is com¬ 
mitted not only where there are no stamps on the 
containers, but also where the stamps thereon do 
not meet the statutory requirements.^^ 

Where several different defendants act in concert 
and one defendant has actual physical possession of 


unstamped spirits, all are liable, and it is immate¬ 
rial which one had such actual physical posses¬ 
sion,-59 and, where one of several defendants re¬ 
ceived the money for a sale of unstamped spirits 
and the others arranged for the transportation of 
the spirits, the action of all the defendants was in 
concert and all are guilty of unlawful possession.^0 

Unlawful destruction. Under a regulation to that 
effect, after renovated butter has been duly inspect¬ 
ed, marked and branded, and shipped from the fac¬ 
tory, it is a punishable offense for a dealer receiv¬ 
ing or handling such butter to obliterate or efface 
such marks and brands. 

Possession of canceled or used stamps. Under 
statutes to that effect, it is a criminal offense to 
have possession of canceled tax stamps or tax 
stamps that have been used, provided such stamps 
were removed from the container to which they 
were affixed by the intentional act of some per- 
son;®2 but criminal intent is not essential to the 
offense.®^ 

Counterfeit stamps. Under the Internal Revenue 


51. U.S.—IT. S. V. Chapel, D.C.Mich., 
25 FCas.No.14,781—U. S. v. Neid, 
D.C.Pa., 27 F.Cas.No.15,860, 13 Int. 
Rev.Rec. 28. 

Documentary stamp taxes grenerally 
see supra |§ 545—552. 

52. XT.S.--U. S. V. Fenelon, D.C. 
Mass., 27 F.Cas.No.1'5,085, 14 Int. 
Rev.Rec. 182. 

'33 C.J. p 329 note 61. 

Exception.; ‘‘retail sale” 

U.S.—U. S. V. Jenkinson, D.C.Pa., 15 
F. 903. 

53. U.S.—n. S. v. Keyes, C.C.N.H., 
10 F. 876. 

Every person who hnys, receives, 
or has in possession cigars on which 
the tax to which they are liable has 
not been paid is liable to a penalty.— 
Nichols V. U. S., Mo., 106 F. 672, 46 
C.C.A. 405—33 C.J. p 329 note 63. 

54. U.S.—West V. U. S., C.C.A.Ga,, 
113 P.2d 68, certiorari denied 61 
S.Ct. 33, 311 0.S. 647, 85 L.Ed. 413. 
The purpose of the statute was to 

protect the government's revenue.— 
IT. S. V. Hodorowicz, C.C.A.I11., 105 
F.2d 218, certiorari denied Hodoro- 
wicz V. U. S., 60 S.Ct. lO'S, two cases, 
308 U.S. 684, 84 L.Ed. 4'89—U. S. v. 
Dowiat, C.C.A.I11., 105 F.2d 218, cer¬ 
tiorari denied Dowait v. IT. S., 60 S. 
Ct 108, 308 U.S. 584, 84 L.Ed. 489. 
Unconsunouated, sale 
Where purchaser of unstamped 
liquor demanded inspection before 
payment of purchase price and was 
proceeding- to inspect liquor when 
federal agents arrived and placed 
seller under arrest, title of liquor 
had not passed, as respects guilt of 


seller, charged with sale of such un¬ 
stamped liquor, who was arrested at 
time of inspection and before pay¬ 
ment was made.—Marx v. U. S., C.C. 
A.Minn., ‘8$ F.2d 245. 

55. U.S.—U. S. V. Hodorowicz, C.C. 
A.I11., 105 F.2d 218, certiorari de¬ 
nied Hodorowicz v. U. S., 60 S.Ct. 
108, two cases, 308 U.S. 684, 84 L. 
Ed. 489—U. S. V. Dowiat, C.C.A 

Ill., 105 F.2d 218, certiorari denied 
Dowait V. U. S., 60 S.Ct. 108, 308 
U.S. '584, 84 L.Ed. 489. 

56. U.S.—U. S. V. Hodorowicz, C.C. 
A.Ill., 10*5 F.2d 218, certiorari de¬ 
nied Plodorowicz v. U. S., 60 S.Ct. 
108, two cases, 308 U.S. 584, '84 L. 
Ed. 489~U. S. V. Dowiat, C.C.A.Ill., 
105 F,2d 218, certiorari denied 
Dowait V. U. S., 60 S.Ct. 108, 308 
U.S. 584, 84 L.Ed. 489. 

57. U.S.—U. S. V. Hodorowicz, C.C. 
AIIL, 105 F2d 218, certiorari de¬ 
nied Hodorowicz v. U. S., 60 S.Ct. 
lO'S, two cases, 308 U.S. 584, 84 L. 
Ed. 489—U. S. V. Dowiat, C.C.A 

Ill., 105 F.2d 218, certiorari denied 
Dowait V. U. S., 60 S.Ct. 108, 308 
U.S. 684, 84 D.Ed. 489. 

58. Quantity of spirits 

Under statute requiring that 
stamps affixed to immediate contain¬ 
er denote the quantity of distilled 
spirits contained therein and evi¬ 
dence payment of all internal reve¬ 
nue taxes imposed on "such spirits," 
quoted words mean the spirits actu¬ 
ally in the container; and one pos¬ 
sessing or selling spirits in contain¬ 
ers, the stamps on which did not cor¬ 
rectly denote the quantity of spirits 
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contained therein, Is guilty of the of¬ 
fense.—U. S. V. Kolodny, C.C.A.N.Y., 
149 F.2d 210. 

Counterfeit stamps are not stamps at 
aU 

U.S.—Taran v. U. S., C.C.AMinn., 88 
F.2d 54. 

59. U.S.—U. S. V. Hodorowicz, C.C. 
A.Ill., 105 F.2d 218, certiorari de¬ 
nied Hodorowicz v. U. S., 60 S.Ct. 
108, two cases, SOS U.S. 684, '84 L. 
Ed. 489—U. S. V, Dowiat, C.C.A.Ill., 
105 F.2d 218, certiorari denied 
Dowait V. U. S., 60 S.Ct. 108, 308 
U.S. 584, 84 L.Ed. 489. 

60. U.S.—U. S. V. Hodorowicz, C.C. 
A.I11., 10'5 F.2d 218, certiorari de¬ 
nied Hodorowicz v. U. S., CO S.Ct. 
108, two cases, 308 U.S. 5S4, 84 L. 
Ed. 489—U. S. V. Dowiat, CC.A. 

Ill., 105 F.2d 218, certiorari denied 
Dowait V. U. S., 60 S.Ct. 108, 308 
U.S. 584, 84 L.Ed. 489. 

61. U.S.—U. S. V, Green, D.C.N.Y., 
137 F. 179. 

Contra U. S. v. Bohl, D.C.Conn., 125 
F. 626. 

62. U.S.—U. S. V, Spiegel, N.Y., 6 S. 
Ct. 587, 116 U.S. 270, 29 L.TCd. 664 
—U. S. V. Bayaud, C.C.N.Y., 16 F. 
376, 21 Blatchf, 28’7. 

The possession of parts of such 
stamps does not constitute an of¬ 
fense.—U. 8. V. Loup, C.C,Mo., 1 F. 
696. 

63. U.S.—U. S. V. Ulrici, C.C.Mo*, 2’8 
F.Cas.No.16,594, 3 Dill. 532. 

33 C.J. p 348 note 90. 
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Code, 26 U.S.C.A. § 2909, and similar statutes, it is 
a criminal offense for one, with intent to defraud, 
to forge, alter, or counterfeit a revenue stamp, 
or to use, sell, or have counterfeit stamps in his 
possession.^^ 

h. Failure to Destroy Stamps; Reuse of Con¬ 
tainers 

The failure to destroy stamps, marks, and brands on 
containers when removing the contents, or the reuse of 
the container without destroying the stamps, is a criminal 
offense. 

Under provisions to that effect, the failure to de¬ 
stroy the stamp on a container when removing its 
contents is a criminal offense,as is the reuse of 
a container without destroying the stamps.^'^ Thus 
failing to efface and obliterate marks, stamps, and 
brands on spirit casks when the spirits are drawn 
off is a criminal offensc,^^ for which, under some 
statutes, it has been held that the offender must be 
both fined and imprisoned,^^ even though the of¬ 
fense was committed without fraudulent intent or 
any purpose to violate the law.'^o The words ^'at 
the time of emptying such casU’ do not require the 
effacing and obliterating of the stamp to be done eo 
instanti that the cask is emptied and if the 
stamps, marks, and brands were being effaced and 
obliterated at the lime of seizure they were in con¬ 
templation of law effaced and obliterated.'^^ yy 
transportation company is liable for receiving empty 
stamped barrels which had contained spirits, and 


ignorance will not relieve it from the penalty im- 
posed.*^^ 

§ 1000. - Shipping Liquors under Wrong 

Name 

It is a criminal offense to ship spirits under any other 
than the proper name or brand. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 3173, and similar statutes, it is a criminal offense, 
punishable by fine, to ship spirits, fermented liq¬ 
uors, or wines under any other than the proper 
name or brand as known to the trade and it 

is immaterial whether the offense is committed 
knowingly or unintentionally.*^5 Xhe offense is 
committed whether the liquors are shipped in small 
packages like bottles or jugs, or in boxes or bar- 
rcls.*^^ However, the offense is not committed 
where the liquors shopped contain no designation 
whatsoever.'^ 

g 1001. - Unlawful Removal or Conceal¬ 

ment of Distilled Spirits 

It Is a criminal offense to remove distilled spirits, 
lax unpaid, from a distillery to a place other than a 
bonded warehouse, or to conceal spirits so removed, or 
to aid or abet in such offenses. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 2913, and similar statutes, it is a criminal offense 
to remove distilled spirits, on which the tax has not 
been paid, to a place other than a bonded ware¬ 
house, or to conceal spirits so removed, or to aid or 
abet in such removal or concealment.'^^ it has been 


64. Effect of National Prohilbition 
Act 

(t) Tho fitatuio punlshinpT the 
of liquor tax stamps 
wa.s not rtqxialed by the National 
Nrohlhitiou Aet.—“IT. S. v. Bkilken, D. 
(l.Ohio, 293 N. 916, afllrmod, C.C.A., 
.Skilklu V. U. S., 293 F. 923. 

(2) And even if It waa repealed it 
wa,« revived by a subsequent stnt- 
u(e,—De I.uca v. U. S., O.C.A.Ala,, 
298 F. 4t2. 

65. U.S.—De Ijuca v. XT; S!., supra. 
Similltndo of counterfeit stamps 

(1) It is fundamental to the <iom- 
mlssion of the offonHo that the coun¬ 
terfeit stamps be of sufllcient simili¬ 
tude to the Kenuino government 
stamps."—'Oonloy v. U. S., C.O.A.Utah, 
284 F, 959. 

(2) Tho similitude necessary Is 
that counterfeit bear likeness to 
genuine siundent to deceive ordinary 
persons.“--Armstrong v. U. S., -C.G-A, 
Mo., 44 F.2d 906. 

0.$.--Eipper V. XJ. a., Mo., 178 
24, 101 C.O.A, 162, rehearing 

denied 179 F. 4 97, 103 C.C.A. 478. 
33 C.J. p 330 note 88. 


67. U.S.-—TJ. S. V. Don Kee, D.C.Cal., 
192 F. 733. 

68. TT.S.-—0. S. V. Bayaud, C.C.N.Y., 
16 F. 376, 21 Blalchf. 287. 

It is unlawful to soil an empty 
barrel or paekagci which has con¬ 
tained any article on which internal 
revenue tax has betm paid, without 
first de.stroying the stamp.—U. 8. v. 
Throe Packages of Distilled Spirits, 
IXO.Mo., 12'5 F. 53, reversed, on other 
grounds 3 29 F. 329, 63 C.C.A. 263. 

69. U.S.—Xn re Quantity of Dis¬ 
tilled Spirits, D.C.N.Y., 20 F.Cas. 
No.3 1,495, 3 33en. 553, 11 Int.Rev. 
Hoc. 3, 10 Tnt.Rev.Eec. 206. 

33 C.J. p 3-18 noto 82. 

70. U.S.-—XT. S. V. Gallant, D.C. 
Mich., 177 F. 381. 

33 C.J. p 348 note 83. 

71. 0.S.—-XT, S. V. Buchanan, D.C.N. 
a, 9 If. 689, 4 Hughes 487. 

33 C.J. p 348 note 84. 

72. U.S.—XJ. S. V. Ten Barrehs And 
Three Kegs, Xl.C.Fla., 28 F.Cas.No. 
16,444, 11 XntRov.Eec. to. 

73. U.S.—XJ. S. V. Goodrich Transp. 
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Co., C.C.Wis., 25 P.Cas.No.r5.228, 8 
Biss. 224. 

74. U.S.—Woolner & Co. v. Rennick, 
cam, 170 F. 662. 

75. U.S.~U. S. V. Liquor Dealers' 

Supply Co., D.CIll., 166 F. 219-- 
U. S. V. Tw(‘nLy Boxes of Corn 
Liquor, D.C.Va., 123 F. 135, af- 
Xirmed 133 F. 910, 67 C.C.A. 214. 

70- U.S.—U. S. V. Liquor Dealers' 

Supply Co., D.C TIL, 156 F. 219— 
U. S. V. One Hundred and Thirty- 
Two Packiigcs of Spirituous Liq¬ 
uors, D.C.Mo., 76 F. 364, 22 C.C.A. 
228. 

77. U.S.—U. S. V. Sandefuhr, D.C. 

Ark., 145 F, 49—U. S. v. Stege, D. 

C. Ind., 87 F. 553. 

78. U.S.—Maresca v. U. S., C.C.AN. 
y., 277 F. 727, certiorari denied 42 
S.Ct 183, 267 U.S. 657, 66 L.Ed. 
420. 

33 C.J. p 316 notes 37, 44-46. 

Effect of National Prohibition Act 
U.S.—0. B. V, Freidericks, D.C.N.J,, 
273 F. 188—U. S. v. Turner, D.C. 
Va., 266 F. 248—U. S. v. Windham, 

D. C.B.C., 264 F. 376. 
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held that to constitute the offense there must have 
been a removal from a distillery but removal 
from an illicit distillery is within the condemna¬ 
tion of the statute as well as removal from a reg¬ 
istered distillery.^® While it has been held that 
there must be a willful intent to defraud the gov- 
'ernmentj^i the willful concealment of spirits with¬ 
in the statute will constitute the offense even though 
defendant did not know of the original removal of 
the spirits from a distillery.^2 

Persons liMe, The statute was intended to pun¬ 


ish the distiller and anyone else who violated its 
provisions.^^ Thus any person having an interest 
in a distillery, who orders or sets on foot the re¬ 
moval of spirits illicitly, is liable, although not per¬ 
sonally present at the time;S4 and a person per¬ 
sonally concerned in the removal may be guilty, 
whether or not he is interested in the spirits.^^ 
The aiding and abetting in the removal is a distinct 
offense, but does not prevent a person aiding and 
abetting from being convicted as a principal in the 
unlawful removal.^® 


B. CRIMINAL PROSECUTION 


§ 1002. In General 

Criminal prosecutions for violation of internal rev¬ 
enue laws and defenses therein are governed by general 
rules. 

Criminal prosecutions for violation of internal 
revenue laws,^"^ and defenses therein, are gov¬ 
erned by general rules. While the right of a wit¬ 
ness to refuse to answer lest he incriminate him¬ 
self may be tested in proceedings to compel answer, 
determination of such question is not a condition 
precedent to a prosecution for willful failure to 
supply information for tax purposes.S9 

§ 1003. Limitation of Prosecutions 

Prosecutions for violations of revenue laws may and 


must be Instituted within the time limited by statutes, 
which do not, however, commence to run until the offense 
IS committed. 

Prosecutions for violations of revenue laws may 
and must be instituted within the time limited by 
statutes.®® A provision of the revenue act fixing 
the limitation period for offenses involving fraud 
must be liberally interpreted in favor of repose, 
and not construed to embrace so-called frauds not 
so denominated by the statutes creating offenses 
and such provision is inapplicable to a charge of 
an attempt to evade income taxes where the statute 
does not make intent to defraud an clement of the 
offense.®^ The statute of limitations docs not com¬ 
mence to run until the offense is committed.®^ 


79. U.S.—-Whitehead v. U. S., C.C.A, 
Tex., 73 F.2d 896. 

Coiicssulnieut in distillery insuffleient 
TJ.S.—Wiggins V, U. S., C.C.A.N.C., 
99 F.2d 184. 

80. U.S.—Wolstein v. U. S., C.C.A. 
Minn., 80 F.2d 779—U. S. v. 
Thompson, D.C.Va., 189 F. 838. 

81. U.S.—U. S. V. Smith, B.C.N.C., 
27 F. So4, 

Bestmetion of spirits by justice of 
peace 

Where justice of peace, acting offi¬ 
cially and in good faith, destroys tax 
unpaid liquor illegally seized with¬ 
out warrant and does not sell any of 
it or otherwise use it for personal 
benefit, such justice, even if mistak¬ 
en as to applicable law when de¬ 
stroying the liquor, is not guilty of 
“concealment" of tax unpaid liquor 
unlawfully removed.—Simpkins v. U. 
S., C.C.A.W.Va., 78 F.2d 594. 

82. U.S.—Wolstein v. U. S., C.C.A. 

Minn., 80 F.2d '779—Day v. U. S., 
C.C A.Ark., 31 F.2d 71, certiorari 
denied 49 S.Ct. 479. 279 U.S. 863, 73 
L.Bd. 1002, and followed in, C.C. 
A., 31 F.2d 74. 

8i5. U.S.—Pounds v. U. S., Ala., 18 

S.Ct. 729, 171 U.S. 35, 43 L.Ed. 62. 

84. U.S.—U. S. V. Blaisdcll, D.C.N. 

Y., 24 F.Cas.No.l4,C08, 3 Ben. 132,1 


9 Int.Rev.Rec. 82—U. S. v. Nunne- 
macher, C.C.Wis., 27 F.Cas.No.lo,- 
902, 7 Biss. 111. 

85. U.S.—U. S. V. Blaisdell, D.C.N. 
y., 24 F.Cas.No.14,608, 3 Ben. 132, 
9 Int.Rev.Rec. 82. 

86. U.S.--U. S. V. Sykes, D.C.N.C., 
58 F. 1000. 

33 C.J. p 346 note 46. 

87. Proceeding under revenue or 
prohibition laws 

(1) It was held that the govern¬ 
ment could proceed against an in¬ 
dividual for the concealment of in¬ 
toxicating liquors, under the reve¬ 
nue law, notwithstanding the Na¬ 
tional Prohibition Act.—U. S. v. One 
Ford, DCNeb., 21 F.2d 628. 

(2) However, it has been held that 
one discovered in the act of trans¬ 
porting intoxicating liquor on which 
tax has not been paid should have 
been prosecuted under statute relat¬ 
ing to unlawful transportation of 
liquor.—U. S. v. One International 
Trailer Unit and Trailer, D.C.N.X, 36 
F.Supp. 84-5. 

88. Affirmative defeuse 

A statutory exception in respect of 
transporting, in containers wanting 
requisite revenue stamps, liquor not 
intended for sale affords matter for 
affirmative defense.—Sober v. U. S., 
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Ohio, -59 S.Ct. 174, 305 U.S. 251. '83 
L.Ed. 151. 

Violation of law by witness no de¬ 
fense 

That government witness had sold 
a quantity of distilled spirits to de¬ 
fense witness was not a defense to 
indictment charging that accused 
sold tax-unpaid distilh'd .spirits.—U. 
S. V. Dockery, D.C.N.Y., GO P.Supp. 
410. 

Compromise as affecting criminal 
liability generally see supra § 618. 
8D. U.S.—IT. S. V. Murdock, Ill., 62 

S.Ct. G3, 281 U.S. 141, 76 l^.Ed. 210, 
82 A.L.R. 1376. 

90. U.S.™U. S. V. Wright, C.C.Pa., 
28 F.Gas.No.lG,770, 11 Int.Rtw.llec. 
22, 35. 

Postal money-order act is not a 

revenue act, within statutes tlxing 
the limitation for proscHuition of 
crimes arising undiT revenue laws, 
—U. S. V. Norton, N.T., 91 U.S. 566, 
23 iL.Ed. 454. 

91. U.S.—u S. V. Scharton, Mass., 
62 S.Ct. 416, 285 U.S. 518, 76 X.Ed, 
917. 

98. U.S.—U. S. V, Scharton, supra. 
93. U.S.—Arnold v. U. S., O.C.A.Or., 
75 F.2d 144, 

Willful failure to make rotum. 

With regard to the time when Mm- 
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§ 1004. Indictment or Information 

The offense must be charged with precision and cer¬ 
tainty, and generally it is sufficient to charge it sub¬ 
stantially in the words of the statute provided the of¬ 
fender is thereby informed of the nature and cause of 
the accusation. 

When the crime is a statutory one, the offense 
must be charged with precision and certainty, 
so that accused, if convicted, may in a subsequent 
prosecution be able to plead the former judgment 
in bar.^S The general rule is that it is sufficient 
to charge the offense in the words of the statute, 
especially if the statute expressly defines those 
words.^*^ While it is the better practice for the 
pleader to follow the language of the statute lit¬ 
erally or as closely as possible,^^ validity of in¬ 
dictments should not depend on too great niceties 
of languagc/'^O and it is not necessary that the exact 
words be followed if their equivalent is expressed 
all that is necessary is that accused be fully in¬ 
formed of that with which he is charged.^ There 
arc cases, however, where more particularity is re¬ 
quired.^ 

Charging the offense in the language of the stat¬ 
ute is not sufficient when the statute docs not de¬ 
fine the acts constituting the offense so as to give 
the offender information of the nature and cause 
of the accusation,^ which is required by the Con¬ 
stitution.^ An indictment for a statutory misde¬ 


meanor need not charge the offense with the par¬ 
ticularity of time, place, and circumstances required 
for a felony, or a common-law offense; accused 
has a remedy by application for a bill of particu¬ 
lars,® but a bill of particulars cannot cure the omis¬ 
sion of a material averment.'^ The time charged 
should be consistent with the offense charged; to 
lay an impossible time or one beyond the statute 
of limitations would be bad.® An allegation of the 
time and place is sometimes necessary in order to 
show the commission of the offense denounced by 
the statute.^ It is not necessary to state the par¬ 
ticular means employed to effect the commission of 
a statutory offense.In an indictment for execut¬ 
ing a fraudulent bond, it is not necessary to set out 
the particulars in which the bond is fraudulent.^^ 

Where knowledge or intent is not an ingredient 
of the offense, the indictment need not aver a crim¬ 
inal intent.^2 If the indictment charges an offense 
under one section of the internal revenue laws, that 
is sufficient to sustain it although the representa¬ 
tives of the United Stales may have supposed that 
the offense charged was covered by a different sec¬ 
tion.^® Each count, charging a separate and dis¬ 
tinct offense, is in legal effect a separate indict- 
ment.14 

The fact that an indictment has been quashed 
because of insufficient averments is no ground for 


itations begin to run against prose¬ 
cution for willful failure to make 
income tax return, mere failure to 
Ale return on March 15 did not con¬ 
stitute olT(‘nse unless such failure 
was willful, since willfulness is es- 
senlial eUnnent of such crime.—Arn¬ 
old V. U. S., supra. 

94. IT.S.--i.edbetter v. TJ. S., Iowa, 
18 Srt. 77t, 170 U.S. COO, 42 L.Ed. 
11(52"-"U. S. V. Knoblauch, D.C.Neb., 
2.01 F. 407—U, S. V. Bardenheier, 
D.d.Mo., 40 F. 84 6. 

.Toind(‘r of di.stinct offenses in one 
Indictment in separate counts sec 
Indictments and informations § 
183 . 

indictmojit bold not snstaisiablo J 
XJ.s.—-TJ. S. V. McKcchnie, D.C.K.T.,' 
20 F.Cas.No.15,682, 15 Int.Ucv.Bec. 
8 . 

95. xr.f?.—IT. s. y. Woods, D.C.Mont, 
224 F. 278. 

9a tJ.Fl.-'-llose v. XT. S., aC.A.Okl., 
128 F.2d 622—XT. S. v. Bakes, C.€. 
A.llL, 107 F,2d '570-“U. S, v. 
Griggs, D.CMit, n F.Supp. 912. 

33 C.J. P 374 nolo 45—31 C.J. p 719 
note 47 Ca] (1). 

3t!ir0gativijifir ©xcoptions 
CJ.H.-dT. S. V. Bchtmor, B.C.Ill, 27 
F.Cafi.No.16,229, 6 Biss. 195. 


97. D.C.—Kollock v. U. S., 9 App. 
D.C. 420. 

98. XJ.S.—John Gund Brewing Co. v. 
U. S., N.D., 204 F. 17, 122 C.C.A. 
331, modiAed on other grounds and 
rehearing denied 206 F. 386, 124 
CO.A. 268—U. S. V. Thompson, D. 
C.Va,, ISO F. 838. 

99. U.S.—XT. S. V. Kunncmacher, C. 
C.Wis., 27 F.Cas.No.15,903, 7 Biss. 
129. 

1. U.S.—XT. S. V. Gold, D.C.N.X, 63 
F.Supp. 848. 

33 C.J. p 371 note 49. 

2. U.S.—XT. S. V. Gold, supra. 

3. U.S.—U. S. V. Mann, Minn., 95 
U.S, 580, 24 L.Ed. 631—IT. S. v. 
Griggs, D.C.Md., 26 F.Supp. 912. 

4. U.S.—Terry v. U. S., Va., 120 F. 
483, 66 C.C.A. 6,33. 

33 C.J. p 374 note 51. 

5. U.S.—U. S. V. Staton, C.C.Tenn., 
27 F.Ca.s.No.l6.382, 2 FUpp. 319, 16 
Int.Rcv.Rcc. 10. 

0. U.S. — U. S. V, Adams Express 
Oo„ D.aiowa, 119 F. 240—U. S. v. 
Schimer, D.C.Tll., 27 F.Cas.No.l6,- 
229, 5 Biss. 195. 

7. XT.S.—-U. S. V. Bnyaud, C.C.N.Y., 
16 F. 376, 21 Blatchf. 287. 
a XT.S.—U. S, V. I^ox, B.aOr,, 26 F, 
Cas.No.16,156, 1 Bowell 199. 
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9. U.S.—U. S. y. Don Kce, D.C.Cal., 
192 F. 733. 

33 C.J. p 375 note 57. 

10. U.S.—U. S. V. Miro, C.C.A.N.T., 
60 F.2d '58—Capone v. U. S., C.C.A. 
Ill., 56 F.2d 027, certiorari denied 
52 set. 503, 283 U.S, 553, 76 L.Ed. 
12SS—U. S. V. Kiioblauch, D.C.Neb., 
291 P. 407. 

33 C.,T. p 375 note 68. 

11. U.S.—U. S. V. Henry, D.C.N.Y,, 
26 F.Cas.No.15.350, 3 Bon. 29. 

12. U.S.—U. S. V. Bayaud, C.C.N.Y., 
16 F. 376, 21 Blatchf. 2S7—U. S. y. 
Ulrici, C.C.Mo., 28 F.Cas.No.16,594, 
3 Dill. 532. 

13. U.S.—Capone y. U. S., C.C.A.IIL, 
51 F.2d 609, 76 A.L.R. 1534, cer¬ 
tiorari denied 52 S.Ct. 44, 284 U.S. 
669, 76 T..Ed. 566. 

Statute noted at bottom of count 
The government is not strictly 
limited to the statute noted at the 
bottom of a count in the indictment 
to support that count if such count 
can be supported by any other stat¬ 
ute.—U. S. V. Griggs, D.C.Md., 26 F. 
Supp. 912. 

14. U.S.—XT. S. V. Malone, C.C.N.Y., 
9 F. 897, 20 Blatchf. 137—U. S, v, 
Bennett, C.C.N.Y., 24 F.Ca.s.No.l4,- 
572, 17 Blatchf. 3'57, 26 Ini.Rev. 
Roc. 4'5* 
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quashing an information subsequently filed against 
the same person for the same offense.^® 

§ 1005. -Evasion of Tax; Returns 

In a prosecution for evading or attempting to evade 
taxes, the offense must be charged with precision and 
certainty, but it is sufficient to charge the offense sub¬ 
stantially in the language of the statute without stating 
the particular means by which it was committed. 

In accordance with the general rules stated supra 
§ 1004, in a prosecution for evading or attempting 
to evade taxes, the offense must be charged with 
precision and certainty,^^ but it is sufficient to 
charge the offense substantially in the language of 
the statute,and the indictment need not state the 
particular means by which the offense was commit¬ 
ted,nor is it necessary to allege that the act was 
unlawful.19 In the absence of a statuto-ry provi¬ 


sion making intent to defraud an element of the 
offense, an indictment for attempting to evade tax¬ 
es need not aver an intent to defraud.^O An in¬ 
dictment against an officer of a corporation for at¬ 
tempting to evade payment of the corporation's in¬ 
come tax by falsely stating gross income need not 
allege defendant was under a duty to make the re- 
turn.21 

There is no abuse of discretion in denying a bill 
of particulars where the indictment sufficiently in¬ 
forms accused of the charge against him;22 ^nd 
accused is not entitled to a bill of particulars de¬ 
fining the specific means employed in committing 
the offense, 23 or showing a detailed statement of 
items charged in the indictment as constituting to¬ 
tal income and expenses of accused's business.2^ 

Returns. In accordance with the general rules. 


15, tr.S.—XT. S. V. Nagle, €.C.N,T., , 
27 F.Cas.No.15,852, 17 Blatchf. 25'8. 

la U.S.—XT. S. V. Knoblauch, D.C. 
Neb., 291 F. 407. 

indictmeut held sufacient 

XJ.S.—^XJ. S. V. Johnson, Ill., 63 S.Ct. 
1233, 319 U.S. 503, '87 U.Ed. 1546, 
rehearing denied 64 S Ct. 25, 320 
U.S. 808, 88 L.Ed. 488—U. S. v. 
Sommers, Ill., 63 S.Ct. 1233, 319 
U.S. 503, 87 L.Ed. 1546, rehearing 
denied 64 S.Ct. 25, 320 U.S. 808, 
88 L.Ed. 488—U. S. v. Skidmore, 
CCA.Tll., 123 F.2d 604, certiorari 
denied Skidmore v. U. S., 62 S.Ct. 
626, 315 U.S. 800, 86 U.Bd. 1201, 
rehearing denied 62 S.Ct, 638, 315 
U.S. <828, 86 L.Ed. 1223—TinkofC v. 
U. S,, C.CA.I11., 86 F.2d 868, cer¬ 
tiorari denied 57 S.Ct. 795, 301 U. 
S. 689, 81 L.Ed. 1346, rehearing 
denied 57 S.Ct. 937, 301 U.S. 715, 
81 L.Ed, 1366. Motion denied Ex 
parte Tmkoff, 58 S.Ct. 268, 302 U. 
S. 653, 82 L.Ed. 506, motion denied 
In re Tinkoff, 58 S.Ct. 407 —Capone 
v. U. S., aC.A.IU., 56 F.3d 927, cer¬ 
tiorari denied 52 S.Ct. 503, 286 U. 
S. 553, 76 L.Ed. 1288—Oliver v. U. 

S., C.CA.IIL, 54 F.2d 48, certiorari 
denied 52 S.Ct. 393, 285 U.S. 543, 
76 L.Ed. 935—^Capone v. U. S., C.C. 
A.Ill., 51 P2d G09, 76 A.L.R. 1534, 
certiorari denied 52 S Gt. 44, 284 
U.S. 669, 76 L.Ed 566—Bailey v. 
U. S., C.C.A.Neb., 12 F.2d 706. 

Indictment held to inform accused 
of offense charged 

U.S.—U. S. V. Skidmore, C.C.A.Ill., 
123 F.2d 604, certiorari denied 
Skidmore v. U. S., 63 S.Ct. 626, 315 
U.S. 800, '86 LBd. 1201, rehearing 
denied 62 S.Ct. 638, 315 U.S. 828, 
:86 L.Ed. 1223—U. S. v. Molasky, C. 
O.A.I11., 118 F.2d 128, reversed on 
^ther grounds U. S. v. Bagen, 62 

‘ S.Ct. 374, 314 U.S. 513, 86 L.Ed. 
■383, rehearing denied 62 S.Ct. 620, 
316 U.S. 826, 86 L.Ed. 1222, and U. 


S, V, Kruse, 62 S.Ct. 621, two cas¬ 
es, 315 U.S. 826, 86 L.Ed. 1222. 
Indictment held insufficient 

(1) As failing to allege facts 
showing accused belonged to class 
required to file income tax returns.— 
Anderson v. U- S., aC.A.Ill., 11 F.2d 
938. 

(2) As failing to state wherein the 
return was false and fraudulent.—U. 
S. V. Demos, D.C.Fla., 291 P. 104. 

In passing on sufficiency of indict¬ 
ment for attempting to defeat or 
evade income tax, there is no -pre¬ 
sumption that gross income and net 
income from a business are the 
same.—Anderson r, U. S., C.C.A.I1L, 
11 P.2d 93‘8. 

17. U.S.—Tinkoff v. U. S., C.C.A. 

Ill., 86 F.2d 868, certiorari denied 
67 sot. 795, 301 U.S, 689, 81 L.Ed. 

1 1346, rehearing denied 57 S.Ct. 937, 

301 U.S. 715, 81 L.Ed. 1366. Mo¬ 
tion denied Ex parte Tinkoff, 58 S. 
Ct. 268, 302 U.S. 653, 82 L.Ed. 506, 
motion denied In re Tmkoff, 58 S. 
Ct. 407—Anderson v. U. S., C.C.A. 

Ill., 11 F.2d 938—U. S. v. Knob¬ 
lauch, D.C.Neb., 291 F. 407. 
Falsifying returns 

An indictment charging the essen¬ 
tial elements of the offense of fal¬ 
sifying income tax returns for the 
purpose of evading and defeating in¬ 
come taxes is sufficient, if it charges 
the crime substantially in the lan¬ 
guage of the statute and fully in¬ 
forms accused of that with which he 
is charged.—Rose v. U. S., C.C.A.Okl., 
128 F.2d 622—Guzik v. U. S., C.C.A. 

Ill., 54 P.2d 618, certiorari denied 52 
S.Ct. 395, 285 U.S. 545, 76 L.Ed. 937 
—U. S. V. Smith, D.C.La., 13 F.2d 923 
—U. S. V. Gold, D.O.N.J., 53 X^.Supp. 
S48—Emmich v. U. S., C.aA.Ohio, 
298 F. '5, certiorari denied 45 S.Ct 
93, 266 U.S. 608, 69 L.Ed. 465, 

18. U.S.—U. S. V. Simmons, N.Y., 
96 U.S, 360, 24 L.Ed, 819—U. S. v. 
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Miro, O.C.A.N.T., 60 F.2*d 58—Ca¬ 
pone V. U. S., C.C.A.Ill., 56 F.2d 
927, certiorari denied' 52 S.Ct. 503, 
286 U.S. 553, 76 L Ed. 12'88—U. S. 
V. Wexler, D.C.N.Y., 6 F.Supp, 258 
—U. S. V. Knoblauch, DiC.Neb., 291 
F. 407. 

Allegations as to means 

Matters required or forbidden by 
section of Internal Revenue Code re¬ 
specting penalties for failure to file 
income tax returns may be alleged 
in an indictment as a means of com- 
mifting the eri'ense of evadinnr in¬ 
come taxes.—U. S. v. Johnson, C.C.A. 

Ill., 123 F.2d 111, reversed on other 
grounds 63 SCI. 1233, 319 U.S. 503, 
87 L Ed. 1 546, rehearing denied 04 S. 
Ct. 25, 320 U.S. 808, 88 L.Ed. 488— 
U. S. V. Sommers, C.C. Ill, 123 F 
2d 111, reversed on other grounds 
63 S.Ct. 1233, 319 U.S. 503, 87 L.Ed. 
1546, rehearing denied 64 S.Ct. 25, 
320 U.S. 808, 88 L.Ed. 4S8. 

19. U.S.—U. S. V. Knoblauch, D.C. 

Neb., 291 P. 407. 

2a U.S.—U. S. V. Scharton, Mass., 
52 S.Ct. 416, 285 U.S. 518, 76 L.Ed. 
917. 

21. D.S.—U. S. V. Troy, Pa., '55 S.Ct. 
23, 293 U.S. 58, 79 L.Ed. 197. 

22. U.S.—Tinkoff v. U. S., C.C.A.I1L, 
86 F.2d 868, cei ciiorari dtmied 57 
S.Ct. 795, 301 U.S. 689, 81 I...Ea. 
1346, rehearing denied 57 S.Ct. 937, 
301 U.S, 715, 81 L.Ed. 1366. Mo¬ 
tion dimied Ex parte Tinkoff, 58 
S.Ct. 26'8, 302 XT.S. 653, 82 X^Ea. 
506, motion denied In re Tinkoff, 
58 S.Ct. 407—U. S. V. Farrington, 
D.C.Pa., 11 F.Supp. 215. 

23. U.S.—U. S. V. Wexler, D.C.N.Y., 
6 P.Supp. 258. 

24. U.S.—U. S. V. Woxler, supra. 
However, accused was Xield enti¬ 
tled to bill of particulars as to man¬ 
ner in which gross Income allegedly 
received by him during years in 
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discussed supra § 1004, an indictment charging* vio¬ 
lation of requirements of the revenue laws with re¬ 
spect to making returns is sufficient if it charges 
the crime substantially in the language of the stat¬ 
ute and fully informs accused of that with which 
he is charged.25 Where two persons composing a 
partnership make and sign, in their partnership 
name, a false return, they may be jointly indicted 
therefor,26 although it is sworn to by only one of 
them. 2 7 

,§ 1006. - Failure to Keep Books 

An indictment charging failure to make required 
t)ook entries is generally sufficient if it charges the of¬ 
fense substantially in the statutory language. 

In accordance with the general rule discussed su¬ 
pra § 1004, an indictment charging accused with 
failure to make certain required entries in his books 
is generally sufficient if it charges the offense sub¬ 
stantially in the language of the statute,*28 but 
good pleading requires an allegation in the indict¬ 
ment that he did not make and did not cause to be 
made the required entries, if by the statute and 
regulations such entries may lawfully be made by 
an agent.2 


§ 1007 

§ 1007. - Offenses Relating to Distilled 

Spirits 

a. In general 

b. Stills and distilleries 

a. In General 

An indictment charging an offense against the rev¬ 
enue laws relating to distilled spirits substantially in 
the language of the statute is generally held sufficient. 

In accordance with the general rules discussed 
supra § 1004, an indictment is sufficient if, substan¬ 
tially in the language of the statute, it charges an 
offense against the revenue laws relating to dis¬ 
tilled spirits.2<^ So an indictment charging the stat¬ 
utory offense of concealment of intoxicating liquor 
subject to tax to defraud the United States of the 
tax is sufficient, even though failing to allege non¬ 
payment of the tax where actual nonpayment was 
not an element of the statutory offense but a 
count attempting to charge the statutory offense of 
concealing untaxed distilled spirits which had been 
removed to a place other than the warehouse pro¬ 
vided by law is defective if it fails to allege the 
spirits concealed were tax unpaid.22 An indict¬ 
ment charging the transportation, possession, pur¬ 
chase, sale, or transfer of distilled spirits in a con¬ 
tainer not having revenue stamps affixed thereto 
need not negative statutory exceptions,28 and need 


question was made up,—Rose v, TJ. 
S., O.C.A.Ok]., 12S F.2d 622—U. S. v. 
Farrington, D.C.Pa., 11 F.Supp. 21'5 
— U. S. V. Empire State Paper Corpo¬ 
ration, D.C.N.Y., 8 F.Supp. 220. 
Matters nscertainablo from Tbooks in 
defendant's possession 

In prosecution for income tax eva¬ 
sion, district court did not abuse its 
discretion in denying* accused's mo¬ 
tion for bill of particulars calling 
for calculations based on accused's 
books of account which were in ac¬ 
cused's possession.— IT. S. v. Skid¬ 
more, O.C.A.TH., 123 F.2d 604, certio¬ 
rari demied Skidmore v. U. S., 62 S. 
Ct 626, 3X5 tl.S. 800, 86 L.Ed. 1201, 
relu'aring* d(mi(Ml 62 S.Ct. 638, 315 
IT.S. K28, '86 ,L.Ed. 3223. 
sas, TT.S.—XT. S. V. Gold, D,C,N.J., 53, 

F.Supp. 848. 

Indictment hold sufSLoient 

(1) In general.—Oliver v. TJ, S., O. 
C.A.tll, 51 F.2d 48, certiorari denied 
f>2 S.Ct 303, 2K5 U.S. 513, 76 E.Ed. 
935-0. S. V. Clayton-K<mnedy, D.C, 
Md., 2 F.Supp. 233. 

(2) Indictment charging filing of 
false return of intoxicating liquor 
tax and that defendants ''willfully, 
unlawfully and fcsloniously” violated 
8tatute.-.«U. S. V. Gold, D.C.N.X, 53 
F.Supp. 848. 

(3) Indictmimt charging violation 
of statute prohibiting disposition of 


suX)stances of character used in man¬ 
ufacture of distilled spirits without 
rendering return thereof.—U. S. v. 
Signore, C.C.A.Ill., 115 P.2d 669. 
Indictment held insufElcient 
U.S,—U. ‘S. V. Dickey, D.C.Mo., 3 F. 
2d 190, affirmed 45 S.Ot. -558, 268 U. 
S. 37'8, 69 L.Ed. 1006. 

26- TJ.S,—XT. S. V. McGinnis, D.C.N. 
X, 26 F.Cas.No.l5,67S, 1 Ahb. 120, 
3 Int.Rev.Rec. 83, 3 59—U. S. v. 
Mountjoy, P.C.N.J., 27 F.Cas.No. 

15,829, 4 Int.Rcv.Rec, 9. 

27. U.S.—U. S. V. McGinnis, D.C.N. 
X, 26 F.Cas.No.1'5,678, 1 Abb. 120, 
3 Inl.Rev.Rec. 83, 159. 

28. U.S.—Williams v. U. S., Okl., 
158 F. 30, 88 C.G.A. 296. 

33 C.X P 343 note 58 Lb], p 374 note 
49 [a] (2), (3), p 37.6 note 53 [a]. 
2£)- U.S.—IT. S. V. Lamson, G.C.R.I., 

162 F. 165. 

30. IT.a—U. S. V. Bakes, C.O.A.IIL, 
107 F.2d 579—Waugh v. Aderhold, 
D.C.Ga,, '63 F.2d 702—Philyaw v. 
U. S., C.C.A,Kan., 29 F.2d 226— 
U. S. V. Thompson, D.C.Va., 189 F. 
8$8--V, S. V. Anthony, C.C.N.Y., 24 
F.Ca8.No.l4,4a0, 14 Blatchf. 92— 
XT, &. V, Ulrici, aC.Mo,, 28 I^.Cas. 
No.16,594, 3 Dill. 532. 

Negativing exceptions 
Where only exception contained in 
enacting clause of statute penaliaslng 
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removal of distilled spirits on which 
tax had not been paid, or 3n portion 
of statute defining offense, permit¬ 
ted removal to a distillery ware¬ 
house, that exception was only one 
which it was necessary to negative 
in indictment for substantive of¬ 
fense, and the permission given by 
another statute for removal to a 
general bonded warehouse was not 
an exception in statute penalizing 
removal, and it was therefore un¬ 
necessary, in indictment, to negative 
removal to a bonded warehouse, but 
that was a matter of defense to be 
shown by accused.—Hanks v. U. S., 
C.C.A.S.G., 97 F.2d 309. 

Certainty 

An indictment for removing and 
concealing distilled spirits on which 
the tax has not been paid, which 
charges the performance of that act 
at a particular time and place, and 
in the language of the statutes, is 
sufficient.—Pounds v. U. S., Ala., 18 
S.Ct. 729, 171 U.S. 35, 43 L.Ed. 62— 
XT. S. V. Nunncmacher, C.C.Wis., 27 
F.€as.No.l5,903, 7 Biss. 129. 

31. U.S.—XT. B, T. Gold, D.C.N.X, 53 

F. Supp. 848. 

32. U.S.—Waugh V. Aderhold, D.'C. 

Ga., 52 F,2d '702—Woods v. U. S.. 

G. C.A.Ark., 26 F.2d 63. 

33. U.S.—Wheeler v. XJ. S., C.C.A. 

Fla,, 80 'F.2d 678—Walker v. U. S., 
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ot allege the existence o£ appropriate stamps, 
lese being matters of defense*^^ Refusal of the 
ourt to require the district attorney to furnish in- 
ormation to accused of the exact place where the 
rime was committed has been held not an abuse 
f discretion, the exact location not being an ele- 
lent of the offense charged.^^ 

b. Stills and Distilleries 

An indictment charging possession of an unregistered 
till must charge all the elements of the offense. 

An indictment charging accused with possession 
)f an unregistered or illicit still must charge all the 
dements of the offense, at least in the absence of 
in exception or a proviso in the statute.^"^ The 
government cannot be required to elect whether it 
vill proceed under an indictment charging viola- 
ion of the internal revenue laws in distilling spir- 
tuous liquor without having given bond, etc., or 
)roceed under pending suit seeking forfeiture of 
he distillery, etc., pursuant to the statute.^^ 

^ 1008. - Offenses Relating to Occupa¬ 

tional Taxes 

An indictment charging the carrying on of a busi- 
less without payment of special occupational tax need 
lot set out the particular acts constituting the business 
)r describe the tax in the exact statutory language. 

Where the charge is that a certain business has 
been carried on without payment of special occupa¬ 
tional tax, the indictment should stale the particu¬ 
lar circumstances necessary to make accused liable 
to pay the tax,39 but it is not necessary to set out 


the particular acts which constitute the business,^®' 
nor is an indictment demurrable for omission to de¬ 
scribe the tax as a “speciaP' tax, although it is so 
described in the statute, where it is the only tax 
which the law requires such a dealer to pay.^l An 
affidavit made the basis of an information should 
substantially conform to the language of the statute 
and clearly distinguish the offense.'^^ 

§ 1009. - Offenses Relating to Oleomar¬ 

garine 

An indictment charging violations of the revenue acts 
relating to oleomargarine must al ege the facts consti¬ 
tuting the statutory offense with precision and certainty 
so as to inform accused of the character of the charge 
against him. 

In accordance with the general rules discussed 
supra § 1004, an indictment charging violations of 
the revenue acts relating to oleomargarine must al¬ 
lege the facts constituting the statutory offense with 
such precision and certainty as properly to inform 
accused of the exact character of the charge which 
is preferred against him.'^^ In an indictment for 
neglect to mark the package of oleomargarine as 
required by the commissioner, the commissioner's 
regulations covering marks and brands should be 
pleaded in substance."^^ An indictment, charging 
that accused was engaged in the business of man¬ 
ufacturing oleomargarine which he sold for use 
and consumption, etc., was sufficient without alleg¬ 
ing that he was in the business of manufacturing 
for sale, where without that allegation the indict¬ 
ment charged an offense within the statute.An 


C.C,A.Ark., 79 P.2d 269—U. S. v. 
Sarro, D.C.N.Y., 14 F.Supp, 397. 
DC.--^Queen v. U. S., 77 F.2d 7S0, 64 
App.D.C. 301, certiorari denied 55 
S.Ct. 917, 29‘5 U.S. 755, 79 L.Ed. 
1698. 

34. D.C.—Queen v. U. S., supra. 

35. XT S.—Queen v. U. S., supra. 

3S. U.S.—Fabacher v. U. S., C.C.A. 

La., '84 F.2d 602. 

57. U.S—Ainsworth v. Sanford, C.C. 
A.Ga., 104 P.2d 9 6—Benton v. U. 
S., C.C.A.N.C., SO F.2d 162, certio¬ 
rari denied 56 S.Ct. 497, 297 U.S. 
705, SO LEd. 993—Scott v. U. S., C. 
C.A.N.M., 7S F.2d 791—Silva v. U. 
S., C.C.A.CaL, 35 P.2d 598, rehear¬ 
ing- denied 3S F.2d 46'5, certiorari 
denied 50 S.Ct. 354, 281 U.S. 751, 
74 L Ed. 1162—U. S. v. Lecato, C.C. 
A.N.Y., 29 F.2d 694—U. S. v. Knob¬ 
lauch, D C.Neb., 291 F. 407. 
ndictment held sufficient 
J.S.—Czarnecki v. U. S„ aC.A.]Sr.J., 
96 P.2d 32—Whitcombe v. U. S., C. 
-C.A-K.J., 90 P.2d 290, certiorari de¬ 
nied '68 S.Ct. 361, 302 U.S, 759, 82 
L.Ed. 587, Turnia v, U. S., 58 S.Ct. 
361, 302 U.S. 759, 82 L.Ed. 587, 


Giordano v. U. S., 58 S Ct. 361, 302 

U. S. 759, 82 L.Ed. 587, and Mario 

V. U. S., 58 S.Ct. 362, 302 U.S. 759, 
82 L.Ed. 587—Davis v. U. S., C.C.A. 
Mo., 24 F.2d 814. 

Construction of indictment 
U S.—Ex parte Lawrence, D.C.Mont., 
2 73 P. 876, appeal dismissed, C.C. 
A„ Bechtold v. U. S., 276 P. 816. 
33 C.J. p 375 note 66. 

38. U.S.—Pinasco ' v. U. S., C.C.A. 
Wash., 262 F. 400. 

33 C.J. p 376 note 81. 

39. U.S.—U. S. V. Howard, D.C.Or., 
26 P.Cas.N6.r5.402, 1 Sawy. 507, 13 
Int.Rev.Rec. 118. 

40. U.S.—U. S. V. Fox, C.C.Mass., 25 
F.Cas.No.15,156, 1 Low. 199. 

33 C.J. p 375 note 70. 

Indictment held sutdeient 
U.S.—Millich V. U. S., C.C.A.Alaska, 
282 P. 604. 

33 C.J. p 37-5 note 70 [a]. 

41. U.S.—John Gund Brewing Co. v. 
U. S., K.D., 204 F. 17, 122 C.C.A. 
331, modified on other grounds and 
rehearing denied 206 F. 386, 124 

^ C.C.A. 268. 


42. U.S.—U. S. V. Strickland, C.C. 
Ga., 25 F. 469. 

43. U.S.—U. S. V. Griggs, D.C.Md., 
26 F.Supp. 912. 

33 C.J, p 374 note 42 [a]. 

Indictment held sufficient 
U.S.—U. S. V. Dougherty, D.C.Pa., 
101 P. t39, afrirmod Dougherty v. 
U. S., 108 P. 56, 47 C.C.A. 195, cer¬ 
tiorari denied 21 S.Ct, 926, 1 81 U. 
S. 622, 45 L.Ed. 3 033—Wilkins v. 
U. S., Pa., 96 F. 837, 37 C.CIA. 68S, 
certiorari denied 20 S.Ct. 1023, 175 
U.S. 727, 44 L.Ed. 330. 

33 C.J. p 374 note 51 [c]. 

Indictment held not objectionable 
for Uncertainty 

U.S.—U. S. V. X..amson, C.C.R.I., 173 F. 
673. 


Indictment held insxifficient 
U.S.—U. S. V. Joyce, D.C.l>a., 13'8 F. 
467. 


33 C 

.J. P 

374 notes 

47 

[al, 1)1 [dj. 


44. 

U.S.- 

-U. S. V. 

Ford, 

, 60 

P. 

467. 





45. 

U.S.- 

—Enders 

V. 

U. S., IlL, 

187 

1^. 

754, 

109 C.C 

!.A, 

603, certiorari 

denied 

32 S.Ct. 

623 

» 223 U.S. 

719, 


66 L.Ed, C20. 
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indictment charging an attempt to defraud the 
United States of a tax imposed on oleomargarine 
may be sufficient, although it is not as particular as 
would be required when accused is charged with 
defrauding the United States;^® at any rate it 
need not state the manner in which accused at¬ 
tempted to commit the fraud where the statute 
does not declare it an offense to commit the fraud 
in any particular way.^*^ Omission of the statu¬ 
tory word ‘'fraudulently” in an indictment is cured 
by verdict.^^ 

§ 1010. - Offenses Relating to Stamps 

An indictment charging violation of statutes relating 
to the use of revenue stamps is sufficient if it sets out the 
offense substantially In the statutory language. 

In accordance with the general rule discussed 
supra § 1004, an indictment charging violation of 
statutes relating to the use of revenue stamps is 
sufficient if it sets out the offense substantially in 
the language of the stalute.^^ Thus an indictment 
for possession or use of counterfeit revenue stamps 
with intent to defraud must allege the essential in¬ 
gredients of the offense with such certainty as will 
ai)prisc accused of the nature of the particular ac¬ 
cusation on which he is to be tried,but it is suf¬ 
ficient if it follows substantially the language of 
the statute and charges every essential feature of 
the offense,^^ and it is not necessary to specify that 
the intent is to defraud the United States or some 
named individual.It is not necessary in an in¬ 
dictment for removing stamps from packages of 
s])irits to set out the stamps removed verbatim.^^ 

§ 1011. - Other Offenses 

An indictment charging violation of revenue acts re¬ 
lating to firearms, narcotics, tobacco, and cigars, etc., 


is sufficient if, substantially in the language of the stat¬ 
ute, it apprises the accused of the nature of the offense 
charged. 

An indictment charging possession of a firearm 
and failure to register it,^^ or charging that ac¬ 
cused had in his possession a firearm which had 
been transferred in violation of the statute requir¬ 
ing payment of a tax thereon,is sufficient if it 
charges the elements of the statutory offense. 

Interference with officers. An indictment for re¬ 
sisting or interfering with a revenue officer in the 
execution of his duty must.set out facts constitut¬ 
ing the offense, and charging the offense in the 
language of the statute is not sufficient where the 
statute does not define the acts constituting the of¬ 
fense so as to give the accused information of the 
nature of the accusation.^? 

Tobacco and cigars. An indictment charging 
violation of revenue acts relating to tobacco and 
cigars is sufficient if it substantially follows the 
language of-the statute and apprises accused of the 
nature of the offense with which he is charged.58 
Under a statute providing that affixing to a box 
containing domestic cigars a stamp in the simili¬ 
tude of a customs stamp is an indictable offense, it 
is not necessary in the indictment to aver an intent 
to defraud the United Stalcs.56 

Narcotics. In a prosecution for violation of the 
internal revenue laws relating to the lax on nar¬ 
cotics, the exact words of the statute need not be 
followed if their equivalent is cxprcsscd.60 Where 
the offense may be committed by only certain class¬ 
es of persons, the indictment must expressly allege 
that accused is of those classes or it is fatally de¬ 
fective in subslance.6i Where necessary to show 


46. tT.S.—May v. U. Mo., 19<) F. 
42, 117 C.O.A. 420, cortinrari Ue- 
nl(‘d 32 S.CX. 405, 227 U.S. 678, 67 
X..Fd. 700. 

47. U.S.—May v. IT. S., supra. 

33 O.J’. p 376 nolo 63. 

48. IT.S.—Morris v. U. S., Mo., 161 

h\ 672, 88 C.C.A. 632, rc‘li(«arcl 168 
h\ (582, 04 C.C.A. 1(58, corilorari 
d(ail(Hj 20 704, 2 l4 U.S. 627, 

63 3..Kd. 10(58. 

49. TJ,S.--U. S. V. Bardenhcder, D.C. 
M'o., 4 0 R 846—U. S. v, Hayaud, 
C.C.N.Y., 16 F. 376, 21 lUalchf. 287 

S. V. Moore, C.C.N.IT., 11 F. 

248. 

60. U.H.—ArinMiropg v. U. S., C.C.A. 
Mo., 44 F.2d 006. 

51. -AriPHlrong v. U, S., supra 

Clair v. tJ. B., C.C.A.Mo., 12 
F,2d 370. 

lULdiotmeut for ULSiag' oountorfoit 
strtp stamp® over ends of bottles of 


liquor with Intent to defraud was 
hold suflicient, without alleging in¬ 
tent to sell liquor.—Banta v. U. S., 
C.C.A.Ariz., 12 F.2a 765, certiorari 
denied 47 S.Ct. 107, 273 U.S. 715, 71 
L.Ed. 856. 

52. U.S.—Bachrack v. U. S., C.C.A. 
Tex., 76 F.2d 824. 

63. U.S.—U. S. V. Bayand, C.C.N.Y., 
16 F. 376, 21 Blatchf, 287. 

54. U.S.—Crape v. U, S., C.C.A,Kan., 

100 F.2d 900. 

Oollatoral facts which determine 
the proper place of registration need 
not be alleged.—Crapo v. U. S., su- 
I»ra. 

65. U.S.—-Crapo v. U. S., supra. 

58. U.S.*—U. S. V. Hallo well, D.C. 

Wash., 271 F. 795. 

Indictment held sumdent 
U.S.—Bailoy v. U, S., C,C.A.K.y,, 278 
1 ^. 849 . 


Indictment held Insufftcient 
U.S.—U. S. V. Pear.s. C C.Ga., 25 F. 

Cas.No.l5,0S0, 3 Woods 510. 

33 C.J. p 374 note 51 [d] (1). 

57. U.S.—U. S. V. Ford, D.C.N.C., 34 

F. 26. 

53. U.S.—U. S. V. Edwards, D.C. 

Mass, 25 F.Cas.No.15,025. 17 Int. 
Bev.Ilcc. 126—U. S. v. Imsand, C. 
C.Ala., 26 F.Cas.No.16,429, 1 Woods 
581. 

59. U.S.—U. S. V. Jacoby, C.aN.Y., 
26 Xr’.Oas.No.l6,462, 12 Blatchf. 491. 

60. U.S.—T.eo Mow Lin v. U. S., Mo., 
250 F. G94, 162 C.C.A. 656, certio¬ 
rari denied 38 S.Ct. 681, 247 U.S. 
5X8, 62 L.Ed. 1245. 

33 C.J. p 374 note 49 [a] (4). 

61. U.S.--IT. S. y. Woods, D.C.Mont., 
224 bl 278. 

33 C.J. p 374 not© 42. 
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the commission of the offense denounced by the 
statute, time and place must be alleged.®^ 

§ 1012. Issues, Proof, and Variance 

The pleadings and proof must conform, but unneces¬ 
sary allegations need not be proved, and minor dis¬ 
crepancies will be disregarded. 

In a prosecution for violation of the revenue 
laws, the pleadings and proof must conform,but 
unnecessary allegations need not be proved,®^ and 
if there is a substantial correspondence between 
the allegations and the proof, minor discrepancies 
will be disregarded.^^ In a prosecution for tax 
evasion, the government is not required to prove 
an evasion of all the tax charged;®^ proof show¬ 
ing that a substantial portion of the tax was de¬ 
feated and evaded is sufHcient.^'^ It is not neces¬ 
sary to prove that the offense was committed on the 
day alleged unless a particular day is made mate¬ 
rial by the statute,^^ and on an indictment for re¬ 
moval of distilled spirits on which the tax has not 
been paid, it is not necessary to prove'removal of 
the precise quantity alleged. ^9 Under an indict¬ 
ment charging removal and concealment of tax-un¬ 


paid spirits with intent to defraud, it is not neces¬ 
sary to prove that the spirits had been taken from 
a warehouse.'^® Where several acts are specified 
in the statute in the disjunctive and are coupled in 
one count of the indictment in the conjunctive, proof 
of any one of the acts is sufficient to support a con- 
viction.'^i 

§ 1013. Presumptions and Burden of Proof 

The burden is on the prosecution to prove every 
essential element of the crime charged and on the ac¬ 
cused to prove affirmative defenses and to meet a prima 
facie case established by the prosecution. Presumptions 
will be indulged or not as the circumstances require. 

In accordance with the general rules stated in 
Criminal Law §§ 566-578, the burden of proof in 
prosecutions for violations of the revenue laws 
is on the government, and if there is a reasonable 
doubt as to any element necessary to constitute the 
offense charged, accused should have the benefit of 
the doubt '^2 xhe burden of proof is on the prose¬ 
cution throughout to establish guilt of accused by 
the evidence,'^3 that is, to prove every essential ele¬ 
ment of the crime charged and every fact and cir¬ 
cumstance essential to the guilt of accused.*^^ Thus 


62. U.S.—U, S. V. Don Kee, D.C. 
Cal, 192 F. 733. 

33 C.J. p 375 note 57. 

63. TJ.S.—U. S. V. Moore. C.C.N.H., 
11 P. 248. 

Variaaice not sliown. 

(1) In g’eneral.—U. S. v, Moore, 
supra—^Wood v. U. S., Va., 204 F. 
55, 122 C.C.A. 369, error allowed 211 
F. 1023, 127 C.C.A, 667, and certio¬ 
rari denied 33 S.Ct. 777, 229 U.S. 617, 
57 L.Ed. 1353, error dismissed 34 S. 
Ct. 480. 232 U.S. 731, 58 L.Ed. 818. 

(2) Evidence that accused persons 
■were in possession of apparatus 
which they intended to use to pro¬ 
duce distilled beveragres, including 
rectifying column, each plate of 
which constituted a “small still" was 
held to support count of indictment 
charging possession of "still, or dis¬ 
tilling apparatus" without registra¬ 
tion required by statute.—Whitcombe 
V. U. S.. C.C.A.N.J., 90 F.2d 290, cer¬ 
tiorari denied 68 S.Ct. 361, 302 U.S. 
759, 82 L.Ed. 687, Turnia v. U. S., 68 
S.Ct. 361, 302 US. 759, 82 L.Ed. 587, 
Giordano v. U. S., 58 S.Ct. 361, 302 
U.S. 769, 82 L.Ed. 687, and Mario v. 
U. S., 58 S.Ct. 362, 302 U.S. 759, 82 
L.Ed. 687. 

64. U.S.—U. S. V. Bryne, C.C.N'.T., 

7 F. 455, 19 Blatchf. 269. 

65. U.S.—Colasurdo v. U. S., C.C.A. 

Wash., 22 F.2d 934. , 

Variance held immaterial 
Evidence of possession of two 
thousand gallons of mash where in- j 
dictment charged possession of three I 


hundred gallons was held not fatal. 
—Colasurdo v. U. S., supra. 

66. U.S.—Rose v. U. S., C.C.A.Okl., 
128 F.2d 622, certiorari denied 63 
set. 47, 317 U.S. 651, 87 L.Ed. 
624~U. S. V. Schenck, CC.A.N.Y., 
126 F.2d 702, certiorari denied 
Moskowitz V. U. S., 62 S.Ct. 1309, 
316 U.S. 705, 86 L.Ed. 1773— 
Tinkoff V. U. S., C.C.A.I11., 86 P.2d 
868, certiorari denied 57 S.Ct. 795, 
301 U.S. 689, 81 L.Ed. 1346, rehear¬ 
ing denied 57 S.Ct. 937, 301 U.S. 
715, 81 L.Ed. 1366, motion denied 
Ex parte Tinkoff. 68 S.Ct. 268, 302 
U.S. 653, 82 LEd. 506, motion de¬ 
nied In re Tinkoff, 58 S.Ct. 407. 

67. U.S.—U. S. V. Schenck, C.C.A. 
N.T.. 126 F.2d 702, certiorari de¬ 
nied Moskowitz V. U. S., 62 S Ct. 
1309, 33 6 U.S. 705, 86 L.Ed. 1773— 
Tinkoff V. U. S., C.C.A.I11., 86 F.2d 
868, certiorari denied 57 S.Ct. 795, 

301 U.S. 689, 81 L.Ed. 1346, re¬ 
hearing denied 57 S.Ct. 937, 301 
U.S. 715, 81 L.Ed. 1366, motion de¬ 
nied Ex parte Tinkoff, 68 S.Ct. 268, 

302 U.S. 653. 82 L.Ed. 506, motion 
denied In re Tinkoff, 68 S.Ct. 407. 

68. U.S.—Ledbetter v. U. S., Iowa, 
18 S.Ct. 774, 170 U.S. 612, 42 L.Ed. 
1162—Hale v. U. S., C.C.A.La., 149 
P.2d,401, certiorari denied 66 S.Ct. 
40—tr. S. V. Nunn 9 macher, C.C. 
Wis., 27 F.Cas.No.16,902, 7 Biss. 
111 . 

33 CtJ*. P 375 note 66. 

69. U.S.—U. S. V. Nunnemacher, su¬ 
pra. 
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70. U.S.—Martin v. U. S., C.C.A.Okl., 
99 F.2d 236. 

71. U.S.—Price v. U. S., C.C.A.Ala., 
150 F.2d 283, certiorari domed 66 
S.Ct. 473, rehearing denied 66 S.Ct. 
519. 

Purchase, receipt, and possession 
An indictment charging that ac¬ 
cused "did buy, receive, and have in 
his possession" cigars on which the 
tax was ^not paid, warrants a con¬ 
viction on proof of possession alone. 
—U. S. V. Millard, C.C.N.T., 26 F.Cas. 
No.15,769, 13 Blatchf. 634. 

Removal, deposit, and concealment 
Where the indictment charg<‘s ac¬ 
cused removed, deposited, and con¬ 
cealed distilled spirits with intent 
to defraud, proof that accus<‘d did 
any one of such acts is suHlcient to 
support a conviction.—“Price v. U. S., 
C.aA.Ala., 150 F.2d 283, ci^tiorari 
denied 66 S.Ct. 473, rehearing detii(‘d 
66 S.Ct. 619—U. S. V. Nunnomacher, 
CC.Wis., 27 F.Cas.N’o.16,902, 7 BLss. 
111 . 

72. U.S.—Hicola v. U. S., C.C.A.l"‘a., 
72 F.2d 780—U. S. v. De Vito, C. 
C.A.N.T., 68 F.2d 837—Dukes v. 

U. S., C.C.A.S.C., 275 F. 1'12—U. S. 

V. Wilson, D.C.Or., 69 F. 144—U, S. 
V. Furlong, B.C.TU., 26 F.Cas.No. 
15.178, 2 Biss, 07, 9 Int.Tlov.Eec. 
35. 

73. U.S,—U. S. v. Babcock, O.C.Mo., 
24 F.Cas.No,14,487, 3 Dill. 581. 

74. U.S.—Rose v. U. S., C.C.A.Okl., 
128 F.2d 622, certiorari denied 63 
S.Ct. 47, 317 U.S, 651, 87 L.Ed. 624 
— U. S. V. Sail, C.aA.N.J., 1X6 F.2d 
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where accused is prosecuted for failure to com¬ 
ply with regulations of the commissioner of in¬ 
ternal revenue, the government must show what 
these regulations were, and accused's infraction 
thereof and in order to convict for failure to 
apply and cancel a stamp the government must 
prove that such a stamp existed.76 

The government is not required to negative mat¬ 
ters of defense'^'^ or matters contained in excep¬ 
tions to the controlling statute, but the burden is 
on accused to prove affirmative defenses,'^^ such as 
that he was within an exception in the statute cre¬ 
ating the offense.so Moreover, accused has the 
burden of overcoming negative averments of facts 
peculiarly within his knowledge.Where the gov¬ 
ernment has made out a prima facie case, the bur¬ 
den is on accused to show that he has complied 
with the law.S2 Thus, in a prosecution for carry¬ 
ing on a business without having paid the internal 
revenue lax required by statute, it is sufficient for 
the government to prove that accused carried on the 
business at a certain lime and place, and payment 


of the tax is a matter of defense which if relied 
on must be proved by accused.^^ So where ac¬ 
cused’s possession of morphine and cocaine is 
proved, the burden is on him to show that he had 
paid the tax;S4 and in a prosecution for operating 
a still without registering it and giving bond as re¬ 
quired by the revenue law the prosecution need only 
prove circumstances from which lack of registry 
and filing of bond could be presumed, whereupon 
the burden is on accused to prove registration and 
the filing of a bond.^o However, in a prosecution 
under the provision of the federal statutes, forbid¬ 
ding the removal of untaxed spirits, it has been 
held that the burden is on the government to prove 
that the liquor was untaxed, as an element of the 
offense charged. 

The usual rules as to presumptions in criminal 
cases considered in Criminal Law §§ 579-599 apply 
in prosecutions for violations of the internal reve¬ 
nue law, and presumptions will be indulged or not 
as the circumstances of the particular case re- 
quire.S'^ Fraud is not to be presumed, but must be 


745—11. S. V. McCormick, C.C.A.N. 
Y., C7 F 2d 8G7, ccriioniri denied 
McCormick v. U S., 54 S.Ci. 438, 
201 V.&, 0(52, 7*8 I..Ed. 1054—Mans- 
bach V. U. S., C.C.A.N.J., 11 F.2d 
' 221 . 

33 C.J. p 377 note 94. 

BurdeM. of proving* tax duo 
In prosecution for willfully at- 
t.cmpting to evade income taxes, 
jTovernmont had burden to prove that 
income tax was duo from accu.sed 
for years lnvolv(‘d, over and above 
amount returned, since accused 
could not bo guilty of attempting to 
evades tax unless some tax was due. 
—(Sleckman v. XJ. 8., C.C.A.Minn., 80 
F.2d 394, certiorari denied 56 S.Ct 
501. 297 tJ.«, 709, 80 L.VaI 996. 

Om, trial of indictment of distiller 
for making* false returns, the prose- 
cut ion, in order to sustain the theory 
that a given amount of material will 
produce a certain quantity of spirits, 
must show that this is a nec(‘ssary 
ami unavoidable inference from tlu* 
facts proved.-—IT. H. v. Furlong, F,C. 
Ill, 25 F.CaH.No.15,178, 2 Bis.s. 97, 9 
Int.UevJtec. 35. 

ISTonessontial matters 

(1) Th(; governnumt need not prove 
nom'Msentlal matters,-—IT. S. v. Skld- 
mor(‘, C.C.A.TIl., 123 F.2d 604, c(‘r- 
liorfiri deni(‘d ^^kldmorc v. U. S., 02 
B.Ct. 626, 315 U.S. 800, 86 X..Ed. 1201, 
rehearing donii^d 62 B.Ct. 638, 315 U. 
S. 828, 86 L.m 1223. 

(2) An intention to defraud need 
not be proved, where It is not an 
element of the offense.“~Arrow Dia- 
fineries V, Alexander, tlC.A., 109 F. 
2d 307, certiorari denied 60 S.Ct. 1095, 
310 U.a 640, 84 B.m 1412, leave to 
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withdraw petition for rehearing 
granted 61 S.Ct. 55, 311 U.S. 613, 85 
L.Ed. 389—33 C.J. p 344 note 80. 

(3) In prosecution for removing 
and concealing tax-unpaid distilled 
spirits, proof of removal of spirits 
from registered distillery or from 
distillery warehouse is unnecessary. 
—Wolstein v. U. S., C.C.A.Minn., 80 
F.2d 779. 

(4) On charge of operating illegal 
still, under plea of not guilty, gov¬ 
ernment is not required to prove 
still was not registered or bond was 
not given.—Cardenti v. U. S., C.C.A. 
Cal., 24 F.2d 782. 

(5) In prosecutions for selling at 
wholesale, without payment of spe¬ 
cial tax, it is not incumbent on the 
government to prove that the gal¬ 
lon measure used conformed to the 
legal standard; nor to prove that 
each gallon contained a gallon of 
proof spirits.—U. S. v. Hart, 28 Int. 
Rev.ncc. 220. 

75. Chin Sing v. U. S., Ill., 227 
F. 397, 142 C.C.A. 93. 

76. U.8>.—Chin Sing v. U. S., supra. 

77. IXC.—QiK'cn v. U. S., 77 F.2d 
780, 64 App.lXC, 301, certiorari de¬ 
nied 55 S.Ct. 917, 295 U.S. 765, 79 
I^.Kd. 1698. 

78. D.C.—Queen v. U. S., supra. 

79*. U.S.—XT. S. V. Marino, aC.A.N. 

Y., 141 F.2d 771. certiorari denied 
Marino v. U. S., 65 S.Ct. 48, 323 U. 
B. 710, SO UV^cl, 578, rehearing de¬ 
nied 65 S.Ct. 113, 323 U.S. 813, 89 
Xj.K(L 647. 

80. U.S.--U. S. V. Sarro, D.C.N.Y., 

14 F.Supp. 397. 
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81. U.S.—Crapo v. U. S.. C.C.A.K:an.. 
100 F.2d 990. 

32. U.S.—Macklin - V. U. S., C.C.A. 
Wash., 79 F.2d 756. 

D.C.—Queen v. U. S., 77 F.2d 780, 
64 App.D.C. 301, certiorari denied 
55 S.Ct. 917, 295 U.S. 755, 79 L.Ed. 
1698. 

33. U.S.—Rhodes v. U. S., C.C.A. 
Wash., 39 P.2d 1—U. S. v. Barn- 
hardt, D.C Ohio, 24 P.Cas No.14,626, 
20 Int.Bev.Rec. 137. 

33 C.J. p 377 nolo 97. 

©4. U.S.—Fiunkin v. U. S., C.C.A. 

Cal., 265 F. 1. 

33 C.J. p 377 note 98. 

85. U.S.—Rossi V. U. S., Ill., 63 S. 
Ct. 532, 289 U.S. 89, 77 L.Ed. 1051 
—Colasurdo v. U. S., C.C.A.Wash., 
22 F.2d 934—Giacolone v. U. S., C. 
C.A.Wash., 13 F.2d 108—Good- 
I'riend v. U. S., C.C.A.Idaho, 294 F. 
148—McCurry v. U. S., C.C.A.Monl., 
281 F. 532. 

86. U.S.—U. S. V. Turner, D.C.Va., 
266 F. 248. 

87. U.S.—Marx v. U. S., C.C.A.Minn., 
86 X^.2d 245. 

Circumstances held to create pre¬ 
sumption 

(1) In general.—U. S. v. Mann, C. 
C.A.Ind., 108 F.2d 354. 

(2) That distiller has complied 
with the law, and has a warehouse, 
as required by the statute.—U. S. v. 
Harries, O.XXOhio, 26 F,Cas.No.l6,309, 
2 Bond, 311. 

Circumstances not creatingr presump¬ 
tion 

(1) The fact that one is a grocer, 
rather than in any other line of 
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§ 1014. Admissibility of Evidence 

In prosecutions for violation of the internal revenue 
laws, competent evidence which ia relevant and ma¬ 
terial to the issues is admissible. 


In accordance with the general rules laid down 
in Criminal Law §§ 600-899, competent evidence 
which IS relevant and material to the issues is ad¬ 
missible in prosecutions for violation of the internal 
revenue laws, and the general rules have been 
applied in prosecutions for income tax evasion,^^^ 


business, should not raise a presump¬ 
tion of wrong'doing' ag-ainst him, in 
case of his purchasing: a barrel,of 
whisky to oblige a customer, and his 
entering on his books a charge there¬ 
for.—U. S. V. Howell, C.C.A.La., 20 
P. 71S. 

(2) In income tax prosecution, 
that a few of items in accused’s 
bank account under fictitious name 
were shown to have been commer¬ 
cial items not included in tax return 
was held not to raise presumption 
that large unidentified balance rep¬ 
resented also commercial accruals 
not included in return.—Paschen v. 

U. S., C.C.A.I1L, 70 F.2d 491, 

(3) The presumption that a wife 
who, on her husband’s premises, and 
in his presence, and with his knowl¬ 
edge, makes illegal sales, at retail 
of intoxicating liquors, does so as 
his agent, does not attach to such 
sales so made by a woman living 
with a man as his concubine.—U. S. 

V. Bonham, DC.S.C., 31 F. 808. 

Absence of revenue stamps 

(1) In prosecution for transport¬ 
ing distilled spirits in container not 
having revenue stamps affixed there¬ 
to, it was presumed that govern¬ 
ment had issued stamps.—Queen v. 
U. S„ 77 F.2d 780, 64 App.D.C. 301. 
certiorari denied 55 S.Ct. 917, 295 U. 
S, 755, 79 L.Ed, 1698. 

(2) Absence of stamp on pint bot¬ 
tles found on accused charged with 
removal and concealment of distilled 
spirits on which tax had not been 
paid raised presumption that tax had 
not been paid under statute requir¬ 
ing stamp on immediate container 
of distilled spirits.—Caldwell v. U. 
S., C.C.A.W.Va., 78 F.2d 282. 

(3) That quantity of distilled 
spirits seized or transported was 
less than five gallons did not entitle 
accused to presumption that tax had 
been paid, in prosecution for trans¬ 
porting distilled spirits in container 
without revenue stamps afllxed, 
where revenue act includes contain¬ 
ers having less than five gallons.— 
Queen v. U. S., supra. 

(4) Prior to Act of 1934, presump¬ 
tion of nonpayment of tax arose 
from absence of internal revenue 
stamps on confainers of distilled 
spirits only in case of containers 
holding five gallons or more.—Wol- 
stein V. U. S., C.C.A.Minn., 80 F.2d 
779—Mickle v. U. S., C.C.A.Ark., 33 
F.2d 684. 


88. U S —Hardesty v. XJ. S., Tenn., 
168 F. 25, 93 C C.A. 417. 

33 C.X p 378 note 20. 

89. Evidence held admissible 

(1) In general.—U. S. v. Penn, C. 
C.A.Ill., 115 F.2d 672—Sprinkle v. U. 

5.. N.C., 141 F. 811, 73 C.C A. 2S5. 
modified on other grounds 150 F 56, 
82 C.C.A. 1, certiorari denied 27 S Ct. 
789, 205 U.S. 542, 51 L Ed. 922. 

(2) Evidence of fraud or fraudu¬ 
lent intent.—U. S. v. Callicott, C.C. 
N.Y., 25 P.Cas.No.14.710. 7 Int.Rev. 
Rec. 177—U. S. v Rumsey, D C.N.J., 
27 F.Cas.No. 16,207, 5 Int.Rev.Rec. 
93. 

(3) Evidence of compromise which 
would bar conviction —Oliver v. U. 

5., CCA.W.Va., 267 F. 644—Rau v. 
U. S., CC.A.N.T., 260 F. 131, 171 C. 
C.A. 167. 

(4) Testimony of special agent 
whose d ity required familiarity with 
the revenue stamps placed on food 
products, in a prosecution for sun- 

I dry violations of the Oleomargarine 
i Act, with regard to certain canceled 
I and partially obliterated stamps 
found in butter tubs, that they were 
the same kind of tubs and that the 
stamps showed the same kind of 
cancellation as they would for oleo¬ 
margarine or renovated butter — 
Wesoky v. U. S., Pa., 175 F. 333, 99 
C.C.A. 121. 

(5) Evidence of a sale of opium by 
one introduced to the purchaser by 
accused as his agent, under an in¬ 
dictment of accused for making the 
sale, although no conspiracy was 
charged.—Pennacchio v. U S., C.C.A. 
N.Y, 263 F. 66, certiorari denied 40 
set 5S8, 253 U.S. 497, 64 L.Ed. 1031 
—33 C.J. p 376 note 79. 

Evidence held inadmissible 
U.S.—May v. U. S., Mo., 199 F. 53, 
117 C C.A. 431, certiorari denied 33 
S.Ct 777, 229 U.S. 617, 67 L.Ed. 
1353. 

SO, U.S.—U. S. V. Wexlcr, C.C.A.N. 
Y., 79 F.2d 526, certiorari denied 
Wexler v. U. S., 56 S.Ct 384, 297 
U.S. 703, 80 L.Ed. 991. 

Discretion of court 

Much must be left to district 
court’s discretion with respect to ad¬ 
mission of evidence in a prosecution 
for evasion of income taxes and con¬ 
spiracy to defraud United States of 
such taxes.—U. S. v. Johnson, C.C.A. 
Ill,, 123 F.2d 111, reversed on other 
grounds 63 S.Ct 1233, 319 U.S. 503, 
87 L.Ed. 1546, rehearing denied 64 
S.Ct 25, 320 U.S. 808, 88 L.Ed. 488— 
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U. S. V. Sommers, C.C.A.Ill, 123 F.2d 
111, reversed on other grounds 63 S. 
Ct 1233, 319 U.S. 503, 87 L.Ed. 1546, 
rehearing denied 64 S Ct. 25, 320 U. 
S. SOS, 88 L.Ed. 488. 

Evidence held admissible 

(1) In general.—U. S. v. Skidmore, 
C.C.A.I11, 123 F.2d 604, certiorari de¬ 
nied Skidmore v. U. S., G2 S.Ct 626, 
315 U.S. 800, 86 L.Ed. 1201, rehear¬ 
ing denied 62 S.Ct. 638, 315 US. 828, 
86 L.Ed. 1223—Tinkoff v. U. S., C.C. 
A.Ill., 86 F 2d 868, certiorari denied 
57 S.Ct 795, 301 U.S. 689, 81 L Ed. 
1346, rehearing denied 57 S Ct. 937, 

301 U.S. 715, 81 LEI 1366. Motion 
denied Ex parte TinkofC, 58 S.Ct. 268, 

302 U.S. 653, 82 L Ed. 506, motion 
denied In re Tinkoff, 58 S.Ct. 407— 
Paddock v. U. S., C C.A.Ariz., 79 p. 
2d 872—U. S. V. Commerford, C.C.A. 
ISr.Y., 64 F 2d 28, certiorari denied 
Commerford v. U. S., 53 S.Ct. 792, 
289 U.S. 750. 77 L EJ. 1502—Singer 
V. U. S., C.C.A.N J., 58 F.2d 74— 
Greenberg v. U. S., C.C.A.HL, 3 P.2d 
226. 

(2) Bank records showing large 
deposits made by accused.—Chadick 
V. U. S., C.C.A.Tex., 77 F.2d 961; 
certiorari domed 56 S Ct 12G, 296 U. 
S. 609, 80 LEd. 432—Guzik v. U. S., 
C.C.A.Ill., 54 F.2d G18, certiorari de¬ 
nied 52 S.Ct 395, 285 U.S. 545, 76 
L.Ed. 937. 

(3) Evidence of lranfta(^lion.«5 oc¬ 
curring m other years than that cov¬ 
ered by indictment.—U. S. v. Skid¬ 
more, C.C.A.Ill., 123 F.2d 604, cCitio- 
rari deni, d Skidmore v. IJ. S., 62 S. 

I Ct 626. 315 U.S. 800, 80 L.Ed. 1201. 
rehearing denied 62 S.Ct. 638, 315 U. 
S. 828, 86 L.Ed. 1223-—Tinkoff v. U. 
S., C.C.A.Ill., 86 F.2d 808, certiorari 
denied 57 S.Ct 795, 301 U.S. 689, 81 
LEd. 1346, rehearing denied 57 S.Ct 
937, 301 U.S. 715, 81 L.Ed. 1366. Mo¬ 
tion denied Ex parte Tinkoff, 58 
S.Ct 268, 302 U.S. 653, 82 L.Ed. 506, 
motion dfmied In ro Tinkoff, 58 S.Ct 
407—Chadick v. U. S., C.C.A.T(^x., 77 
F.2d 961, certiorari thmied 66 S.Ct. 
126, 296 U.S. 009, 80 L.Ed. 432~Em- 
mich V. U. S., C.C.A.Ohio, 298 E. 6, 
certiorari denied 46 S.Ct 93, 260 U* 
S. 608, 69 L.Ed. 406. 

(4) Testimony of revenue agents 
as to result of their examination of 
accused's books and records, i)aHcd 
on what books and riicords did not, 
rather than on what they did, dis¬ 
close.—I^aschon V. u. s,* c,c,A.in., 
70 F.2d 491. 

(5) Amended return, In corrobora¬ 
tion of accused's admission of Ha- 



47 C.J. S. 

Dffenses relating* to liquors m general,offenses by 
iquor dealers,offenses relating to stills and dis- 
illeries,®3 and possession of counterfeit revenue 
stamps.Fraud may be established, indirectly, by 
:ircumstances, as well as by direct evidence.95 

5 1015- Weight and Sufficiency of Evidence 

General rules apply with respect to the weight and 


§ 1015 

sufficiency of the evidence In prosecutions for vioiation 
of the inlernal&revenue laws. 

The general rules laid down in Criminal Law §§ 
900-926 have been applied in determining the weight 
and sufficiency of the evidence in a prosecution for 
violation of the internal revenue laws,^® as where 
accused was charged with assaulting and resisting 
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iility to the g-overnment.—Emmicli 
/. U. S., supra. 

Evidence held inadmissiTblo 

(1) In general.—U. S. v. Johnson, 
:CA.I11, 123 P.2d 111, reversed on 
)ther grounds 63 S Ct. 1233, 319 U. 
3. 503, 87 L. Ed. 1546, rehearing de- 
licd 64 S Ct. 25, 320 U.S. SOS, S8 L. 
lid. 488—U. S. V. Sommers, C C.A. 
’ll, 123 F.2d 111, reversed on other 
’•rounds 63 S Ct. 1233, 319 U.S. 503, 
!7 L.Ed. 1546, rehearing denied 64 
3.Ct. 25, 320 U.S. SOS, 88 U Ed 488— 
lhadick v. U. S.. C C.A.Tex., 77 E 2d 
161, certiorari denied 56 S.Ct. 126, 
506 U.S;. 609. SO I..Ed. 432—Guzik v. 
J. S., C.C.AIIl, 54 F.2d 618, certio- 
•ari denied 52 S.Ct. 305. 2S5 U.S. 545, 
'6 L.Ed. 937. 

(2) Where it ■wa.s shown that tax- 
layer had ndmiltod having known 
hat ho .should flic returns, evidence 
hat taxpaver frankly nnd fairly di.s- 
do.sed informntdon concerning his in¬ 
come on request, and offered to pny 
nxi'S.—U. S. V. Sullivan, C.C.A.N.Y., 
>8 F.2d 79. 

(3) Evidence of political eontrihu- 
ions received or collected by accused 
vhich would not he taxable.—Pasch- 
m V. U. S., C.C.A.I11., 70 F.2d 491. 

U. Evidence held admissible 
j.P5.-_tT. S. V. Signore. C.C.A.Ill., 116 

F.2d 660—U. S. V. Muslari, C.C.A. 

Ill., 109 F.2d 438—Taughn v. U. S., 

CC.A.Ga., 93 F.2d 550. 

Svidonce held inadmissible 

(1) In pro.sccullon for removal and 
soncealment of distilled spirits on 
vhich tax had not been paid, evi- 
ienoe tliat accused had been convict- 
id for violation of National Prohibi- 
ion Act t('n years before when ho 
van sixteen y(‘ars old.—Caldwell v. 
J. S., C.C.A.W.Va., 78 F.2d 282. 

(2) In prosecution for possession 
>C dlstnied spirits in containers to 
vhich the required internal revenue 
ax slatnps had not b(icn aiTIX( d, (wi- 
t(‘ncc of poll(u* ofllcer that on accais- 
ng defiUHhuit and another of boot- 
tigging, tuicused made no reply.—U. 
I V. liO Blonde), C.aA.N.T., 135 lf.2d 
M. 

Evidence held admissible 

(1) In general,-—U. B. v, Gross, C. 
lA.lll., 103 F.2d 11--Bood v. U. S., 
KlA.W.Va., 7 F.2d 45. 

(2) Evidence that the acts of ac- 
lusod's agentia which were the' ba¬ 


sis of the prosecution were without 
accused’s knowledge or consent and 
in direct violation of the agent's in¬ 
struction.—John Gund Brewing Co. 
V. U. S., N.D., 204 F. 17, 122 C C.A. 
331, modified on other grounds and 
rehearing denied 206 F. 386, 124 C.C. 
A. 268. 

(3) Evidence of the sale of a glass 
of liquor on the day next subsequent 
to that named in the indictment, 
from a store long occupied by ac¬ 
cused and in a barroom therein flt- 
tod up as a retail liquor shop.—U. 
S. V. Riley, C.C.hT T., 27 P.Cas.No. 
16.164, 5 Blatchf. 204. 

Evidence held inadmissible 

(1) Testimony of prrffpred wit¬ 
nesses as to whether they had ever 
heard of liquor being sold at ac¬ 
cused's place of business, where the 
record did not disclose the oppor¬ 
tunity such witnesses had for know¬ 
ing reputation of accused or the rep¬ 
utation of his place of business — 
Faraone v. U. R., Tenn., 259 F. 507, 
170 C.C.A. 483. 

(2) Where the only question prop¬ 
er for the jury to determine was 
whether sales of distilled liquor 
w{'re made by accused as a princi¬ 
pal or as agent for anoth(»r who 
was a bonded distiller and owned 
the distillery, evidence that accused 
and not the other person was the 
owmm of the distilh'ry.—Day v. U. 

S., Va., 229 F. 534, 143 C.C.A. 602. 

93. Evidence held admissible 

(1) In general.—Borgia v. U. S., 
C.C.A.Cal., 78 F.2d 550, certiorari de¬ 
nied 56 S.Ct. 135, 296 U.S. 615, 80 L. 
Ed. 436—Silva v. U. S.. C.C.A.Cal., 
35 F.2(l 598, rehearing denied 38 F. 
2d 4 65, certiorari denied 50 S.Ct. 354, 
281 U.S. 751, 74 L.Ed. 1162—1). S, v. 
Carpe.ntet', D.C.Ga., 25 F.Cas.No.l4,- 
727, 20 Int.Rcv.Rcc. 137. 

(2) Evidence regarding finding of 
whisky in outhouse, outside the di¬ 
vision of the district wherein in¬ 
dictment was roturned, near vacant 
farmhouse allegedly owned by ac¬ 
cused.—Schnl'tzer v. U. S., C.C.A. 
Ark., 77 F.2d 233. 

(3) Photographs of distilling ap¬ 
paratus and sales slip covering large 
quantity of sugar, yeast, and cans, 
found in accused's pocket after raid. 
--Parentc v. V, B., 0.aA,Mo., 82 F. 
2d 722, 


(4) Evidence of bank account 
showing sudden acquisition of mon¬ 
ey.—U. S. V. Jackskion, C C.A.N.Y., 
102 P.2d 683. 123 A.L.R. 116, certio¬ 
rari denied Jackskion v. U. S., 59 S. 
Ct. 1032, 307 U.S. 635, 83 L.Ed. 1517. 

(5) Evidence that accused was liv¬ 
ing under assumed name when en¬ 
gaged in distilling business.—Lutch 
V. U. S., C.C.A.Wash., 73 F.2d 840, 

94. Evidence held admissible 

(1) Evidence of intent to defraud 
—Goldberger v. U. S., C.C.A.Del., 4 
P.2d 10. 

(2) Counterfeit stamp seized dur¬ 
ing search of premises of one jointly 
indicted with accused—Henderson 
V. U. S., C.C.A.Mo, 20 P2d 90. 

(3) Stamps, bottles, and whisky 
caps seized at time of accused's ar¬ 
rest —Armstrong v. U. S., C.C.A.Mo., 
44 P.2d 905. 

95. U.S.—Hardesty v. U. S., Tenn.^ 
168 P. 25, 93 CC.A, 417. 

33 C.J. p 378 note 20. 

96. Evidence held sufficient 

(1) In general.—Crapo v. U. S., C. 
C.A.Kan, 100 F.2d 996—Tanner v. 

U. S., C.C.A Old., 5 P.2d 669. 

(2) To sustain conviction.—U. S. 

V. Infusino, C.C.A.Wis., 130 P.2d 
561—U. S. V. Warren, O.C.A.N.Y.. 120 
F.2d 211—U. S. V. Penn, C.C.A.Ill.. 
115 F.2d 672—May v. U. S.. Mo., 199 
F. 42, 117 C.C.A. 420, certiorari de¬ 
nied 33 S.Ct. 405, 227 U.S. 678, 57 
L Ed. 7, 0—U. S. V. Learned, D.C. 
Mich., 26 P.Cas.No.l6.5S0. 1 Abb. 483, 
11 Int.Rev.Roc. 149—U. S. v. Mar¬ 
tin, D.C.Tonn., 26 F.Cas.No.15,730, 13 
Inl.Rov.RGC. 19. 

(3) To sustain conviction for vio¬ 
lation of marihuana tax law.—Gib¬ 
son V. U. S., App.D.O., 149 P.2d 381, 
certiorari denied 66 S.Ct. 29. 

(4) To warrant conviction of car¬ 
rying on business of llrcarms with¬ 
out payment of special tax required 
by act of (Congress.-—Sonzinsky v. U. 

S., C.C.A.in., 86 F.2d 486, affirmed 57 
S.Ct. 554, 300 U.S. 506, 81 L.Ed. 772. 

(5) To show a sale of forbidden 
drugs with intent to evade the pro¬ 
visions of the Harrison Narcotic 
Act.—Oliver v. U. S., C.C.A.W.Va., 
207 F. 544. 

Evldeno© held Insufficient 
U.B.—Sonzinsky v. U. S., C.O.A.m., 
86 F.2a 486, affirmed 67 S.Ct. 654, 
800 U.S. 606, 81 L.Ed. 772, 
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officers,evasion of income taxes,manufacture j ute,^^ offenses relating to liquors in general,! of- 
and sale of oleomargarine in violation of .the stat- 1 


37. Evidence lield stifficieiit 

(1) In general.—^Armes v. U. S., C. 

77 P.2d 163. 

(2) To sustain conviction.—Bray 
v. U. S.. C.aA.S.C., 289 F. 829— 
Bailey v. U. S., C.C.A.Ky,, 278 F. 
849. 

Evidence lield iasuSBLcient 

U. S.—XJ. S. V. Ford, D.C.N.C., 33 F. 
861. 

:98. U.S.—Nicola v. tJ. S., C.C.A.Pa., 

72 F.2d 780. 

Direct proof unnecessary 

Direct proof of defendant’s will¬ 
fulness in failing- to file income tax 
return or pay tax is not necessary 
to establish guilt.—U. S. v. Com- 
merford, C.C.A.N.Y., 64 F.2d 28, cer¬ 
tiorari denied Commerford v. U. S., 
53 S.Ct 792, 289 XJ-S. 759, 77 L.Ed. 
1502. 

Probative value of evidence 

(1) Jury was not bound to accept 
as true story of accused who be¬ 
came witness and sought to explain 
that substantially all income had 
been expended in conduct of busi¬ 
ness.—U. S. V. Zimmerman, C.C.A. 
m, 108 F.2d 370. 

(2) That taxpayer was not proved 
to have exercised control of shares 
•of stock after transfer was not con¬ 
clusive as to bona fides of purport- 
•ed sales at a loss, which were ba¬ 
sis for an asserted deduction.—U. S. 

V. Schenck, C.C.A.N.T., 126 F.2d 702, 
•certiorari denied Moskowitz v. XJ. S., 
62 S.Ct. 1309, 316 U.S. 705, 86 L.Ed. 
1773. 

Evidence held sufficient 

(1) In general.—U. S. v. Ragen, 

111., 62 S.Ct 374, 314 U.S. 513, 86 
L.Ed. 383, rehearing denied 62 S. 
Ct. 620, 315 U.S. 826, 86 L.Ed. 1222, 
and 62 S Ct. 621, two cases, 315 U.S. 
826, 86 L.Ed. 1222 —Shinyu Noro v. 

U. S., C.C.A.Pla., 148 F.2d 696, cer- 
liorari denied 66 S.Ct. 25—Gleckman 

V. U. S., C.C.A.Minn., 80 F.2d 394, 
certiorari denied 5 6 S.Ct. 501, 297 

U. S. 709, 80 L.Ed. 996—Kitrell v. U. 

5., C.C.A.Golo., 79 F.2d 259, certio¬ 
rari denied 56 S.Ct 248, 296 U.S. 643, 
SO L.Ed. 457. 

(2) To sustain conviction.—U. S. 

V, Skidmore, C C.A.Ill., 123 F,2d 604, 
certiorari denied Skidmore v. U. S., 
62 S.Ct 626, 315 U.S. 800, 86 L.Ed. 
1201, rehearing denied 62 S.Ct 638, 
315 U.S. 828, 86 L.Ed. 1223—Murray i 
V. U. S.. C.C.A.Mo., 117 P.2d 40— 
U. S. V. Zimmerman, 'C.C.A.I11., 108 
P2d 370—Malone v. U. S., C.C.A.I11., 
'94 F.2d 281, certiorari denied 68 S. 
Ct 944, 304 U.S. 562, 82 L.Ed. 1529— 
U. S. V. Wexler, aaA.N.Y., 79 F.2d 
526, certiorari denied Wexler v. U. 

S., 56 S.Ct 384, 297 U.S. 703, 80 L. 
Ed. 991—Chadick v. U. S., C.C.A.Tex., 
77 P.2d 961, certiorari denied 66 S., 


Ct 126, 296 U.S. 609, 80 L.Ed. 432 
—U. S. V. Miro, C.C.A.N.Y., 60 F.2d 
58—Oliver v. U. S., C C.A.Ill, 54 F. 
2d 48, certiorari denied 52 S.Ct. 393, 
285 U.S. 543, 76 L.Ed. 935. 

(3) To justify conviction of as¬ 
sisting in preparation and presenta¬ 
tion of fraudulent income tax re¬ 
turns.—U. S. V. Kelley, C.C.A.N.Y., 
105 F.2d 912—Tinkofe v. U. S.. C.C.A- 

Ill., 86 F.2d 868, certiorari denied 57 
S.Ct 795, 301 U.S. 689, 81 L.Ed. 1346, 
rehearing denied 57 S Ct 937, 301 U. 
S. 715, 81 L.Ed. 1366. Motion denied 
Ex parte Tinkoff, 58 S.Ct 268, 302 
U.S. 653, 82 L.Ed. 508, motion de¬ 
nied In re Tinkofe, 58 S Ct 407. 

(4) To establish that accused 
was required to make income tax 

; returns.—U. S. v. McCormick, C.C.A. 
N.Y., 67 F.2d 867, certiorari denied 
McCormick v. U. S., 54 S.Ct. 438, 
291 U.S. 662, 78 L Ed. 1054. 

Evidence held insufficient 

(1) In general.—Kitrell v. U. S, 
C.C.A.C 0 I 0 ., 79 P.2d 259, certiorari 
denied 56 S.Ct 248, 296 U.S. 643, 80 
L.Ed. 457. 

(2) To authorize conviction.— 
Gleckman v. U. S., C.C.A.Minn., SO 
F.2d 394, certiorari denied 56 S.Ct. 
501, 297 U.S. 709, 80 L.Ed. 996— 
Nicola V. U. S., C.C.A.Pa., 72 F.2d 
780. 

99. Evidence held sufficient 

(1) In general.—Cliff v. U. S., Ill., 
25 S.Ct 1, 195 U.S. 159, 49 L.Ed. 
139. 

(2) To sustain conviction.—En- 
ders V. U. S, III, 187 F. 754, 109 C. 
C.A. 502, certiorari denied 32 S Ct. 
523, 223 U.S. 719, 56 L.Ed. 629—33 
C.J. p 378 note 33 [a]. 

Evidence held insufficient 
U.S.—Goll V. U. S., Ill., 166 F. 419, 
92 C.C.A. 171. 

1. U.S.—U. S. V, Marino, C.C.A.N. 

Y., 141 F.2d 771, certiorari denied 
Marmo v. U. S., 65 S.Ct 48, 323 
U.S. 719, 89 L.Ed. 578, rehearing 
denied 65 S.Ct 113, 323 U.S. 813, 
SO L.Ed. 647—U. S. v. Sail, C.C.A. 
N.J., 116 F.2d 745—Davis v. U. S., 
C.C.A.OkL, 78 F.2d 501—Mickle v. 
U. S., C.C.A.Ark., 33 P.2d 684— 
Philyaw v. U. S., C.C.A.ICan., 29 F. 
2d 225. 

Absence of stamps as prima facie 
evidence 

Under statute unexplained absence 
of internal revenue stamps on con¬ 
tainers of distilled spirits, including 
containers of less than five gallons, 
creates prima facie evidence of non¬ 
payment of tax.—^Wol.steln v. U. S., 
C.C.A.Minn., 80 F.2d 779. 

Direct evidence 

On trial for concealing liquor on j 
which special tax had not been paid, 1 
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[ if facts and circumstances were 
' sufficient to warrant inference of 
knowledge by accused that the tax 
had not been paid, it was not nec¬ 
essary to prove such knowledge by 
direct testimony, as, on proof of 
such facts, the law would presume 
knowledge.—Taran v, U. S., C.C.A. 
Minn., 88 F.2d 54. 

Evidence held sufficient 

(1) In general.—Burk v. U. S., C 
C.A.Ala., 134 F.2d 879—Rogers v. 

U. S., C.C.A.Fla., 128 P.2d 973— 
Panlla v. U. k, C.C.A.Ohio, 280 P. 
761—U. S. V. Byrne, C.C.N.Y., 7 F. 
455, 19 Blatchf. 259. 

(2) To sustain conviction —U. S. 

V. Di Orio, C.C.A.N.J., 150 P.2d 938. 

certiorari denied Di Orio v. U. S., 66 
S.Ct. 175—Reece v. U. S., C.C A Ga , 
131 F.2d 186, certiorari denied 63 

S.Ct. 529, 318 U.S. 759, 87 L.Ed. 1102 
—Rogers v. U. S., C.C.A. Old., 129 
F.2d 843—Miller v. U. S., C.C.A Fla , 
126 F.2d 771, certiorari denied 62 

S.Ct. 1289, 316 U.S. 695, 86 L.Ed. 1765 
—Hall V. U. S., C.C.A Okl., 109 F.2d 
976—U. S. V. Silva, C.C.A.N.Y,, 109 
F.3d 531—U. S. V. David, C.C.A.Ill., 
107 P.2d 519—X^ocahontas Distilling 
Co. V. U. S., Va., 218 F. 782, 134 C. 
C.A. 566, certiorari denied 35 S.Ct. 
602, 238 U.S. G20, 59 L.Ed. 1492— 
33 C.J. p 379 note 37 [a]. 

(3) To sustain conviction for po.s- 
session, transportation or conceal¬ 
ment of tax-unpaid liquor.—U. S. v. 
Kolodny, C.C.A.N.Y., 149 P.2d 210— 
Scott V. U. S., C.C.A.OkL, 145 F.2d 
405, certiorari denied 65 S.Ct. 561, 
323 U.S. 801, 89 L.Ed. 639—Eden- 
field V. U. S., aC.A.Ga., 112 1^.2d 931 
—Creech v. U. S.. C.C.A.Fla., 97 F. 
2d 390—Johnson v. U. S., C.C.A.Ala., 
84 P.2d 114, certiorari denied 57 S. 
Ct. 37, 299 U.S. 574, 81 L.Ed. 423— 
Wheeler v. U. S., C.C.A.Fla., 80 F. 
2d 678—Snow v. U. S., C.aA.N.C„ 
28 F2d 704. 

(4) To authorize conviction for 
the removal, deposit, and conceal¬ 
ment of distilled spirits with intent 
to defraud the United States of th<‘ 
lax imposed thereon,—-Price v. U. H., 
C.C.A.Ala., 150 lH^.2d 283, certiorari 
denied 66 S.Ct. 473, rehearing denital 
66 S.Ct. 519—Long v. U. H., C.C.A. 
Okl., 139 F.3d 652—Auerbach v. U. 

S., C.O.A.Tenn., 136 F.2d 882—U. S. 
V. Sail, C.C.A.N.J., 116 F.2d 745— 
Smith v. U. S., C.C.A.Va., 106 F.2d 
726—Martin v, U. S„ C.C.A.OkL, 99 
F.2d 236. 

(5) To sustain conviction for pos¬ 
sessing distilled spirits in unstjunp- 
ed containers.—U, S. v, Kolodny, C. 
C.A.N.Y., 149 IA2d 210—Long v. XJ. 

S., C.C.A.OkL, 139 F.2d 652—11. S. v. 
Lo Biondo. C.C.A.N.Y., 135 F.2d 130 
—U. a v. Infusino, C.C.A.Wia., 130 
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F.2d 561—U. S. V. Fatone, C.G-A-N. 
Y., 128 F.2d 260, certiorari denied 
Fatone v. XJ. S., 63 S.Ct. 37, 317 
U.S. 626, 87 L.Bd. 507—U. S. v. 

Hodorowicz, C.C.A.Ill., 105 F.2d 218, 
certiorari denied Hodorowicz v. U. 

S., 60 S.Ct. 108, two cases, 308 

U.S. 684, 84 L.Ed. 489, followed in 
U. S. V. Ilodorowicz, C.C.A.I11., 105 
F.2d 220, certiorari denied Hodo¬ 
rowicz V. U. S.. 60 S.Ct. 108, 308 

U. S. 585, 84 L.Ed. 490, and U. S. 

V. Dowiat, C.C.A.Ill., 105 F.2d 220, 
certiorari denied Dowait v. U. S., 
60 S.Ct, 109, 308 U.S. 585, 84 L.Ed. 
490—Boyer v. U. S., C.C.A.Ga., 92 
F2d 857—Walker v. U. S., C.C.A. 
Ark., 79 F.2d 269. 

Evidence held insuflacient 

(1) In g:eneral.—Cooper v. U. S., C. 
C.A.La., 91 P.2d 195—Seiden v. U. S., 
C.C.A.N.Y., 16 P.2d 197. 

(2) To sustain conviction for re¬ 
moving or concealing lax-unpaid liq¬ 
uor.—U. S. V. Tuffanelh, C.C.A.Ill., 
13] P.2d 890, certiorari denied Tuffa- 
nelli V. U. S., 63 S.Ct. 769, 318 U.S. 
772, 87 L.Ed. 1142—U. S. v. Sail, C.C. 
A.N.J,, 116 F,2d 745—Czarnecki v, U. 

S., C.C.A.N.J,, 95 P.2d 32—Leubbcrl 
V. U. S., C.C.A.Mo., 74 P.2d 357—-33 
O.J. p 370 note 38 [a]. 

(3) To sustain conviction for un¬ 
lawfully reusing a bottle for the 
purpose of containing distilled spir¬ 
its.—Duff V. U. S., W.Va., 185 F. 101, 
107 C.C.A. 310—33 C.J. p 370 note 40 
£a]. 

(4) To sustain conviction for 
emptying a cask of distilled spirits 
without effacing the stamps there¬ 
on.—U. S. v. itogers, D.C.Ky., 164 
F. 520—U. S. V. Buchanan, D.C.N.C., 
0 F. 689. 

(5) To sustain conviction for po.s- 
scssion or sale of distilled spirits in 
unstamped container.—Reavis v. U. 

S., C.C.A.OkL, 93 1^.2d 307—Marx v. 

U. S., C.aA.Minn., 86 F.2d 245—U. 
S. v. Mazmfalana, C.C.A.N.Y., 80 F. 
2d 82(1. 

Un Proof of single act of selling or 
offering for sale 

(1) Proof of a single act of sell¬ 
ing or offering for sale, supported 
by surrounding circumslancos, has 
been held suffleient,—Wilson v. U. 

S., C.C.A.Ky., 149 F.2d 780, certiorari 
denied 66 S.Ct 92—Sodinl v. U. S., 
C.C,A.T(;nn., 261 lt2d 913— U. S. v. 
BenmHjkfi, D.C.S.C., 28 F. 847—33 C. 
J. p 324 nolo 74. 

(2) But evidence of single sale 
has been held not sutlieient unhiss 
made under circumstances which 
waia'ant the inference by the Jury 
that aecust'd either had liquor on 
hand, or was reaidy and able to pro¬ 
cure it, for purposes of Hah^--'Bailey 

V. U. B., Tenn., 259 P. 88, 170 CCA. 
16e-»Sa O.J* p 324 note 74 La], [b]. 


relating to stills and distilleries,' 


Evidence held sufficient 

(1) In general.—U. S. v. A. Stei¬ 
ner, Inc., CC.A.I11., 149 F.2d 665. 

(2) To sustain conviction for car¬ 
rying on business of liquor dealer 
without paying special tax.—Wilson 
V. U. S.. C.C.A.Ky., 149 F.2d 780. 
certiorari denied 66 S.Ct 92—Hale v. 
U. S., C.C.A La., 149 F 2d 401, cer¬ 
tiorari denied 66 S.Ct 40—Nicely v. 

U. S., C.C.A.Ohio, 129 P.2d 357— 
Taran v. U. S., C.C.A.Minn., 88 F. 
2d 54—Johnson v. U. S., C.C.A.Ala., 
84 F.2d 114, certiorari denied 57 S. 
Ct 37, 299 U.S. 574, 81 L.Ed. 423— 
Conyer v, U. S., C.C.A.Mich., SO P.2d 
292—33 C.J. p 378 note 35. 

(3) To sustain convictions of 
wholesale liquor dealer and its em¬ 
ployee for falsifying certain records 
required to be kept under internal 
revenue laws and regulations.—U. S. 

V. Monarch Distributing Co., C.C.A. 

111., 116 F.2d 11, certiorari denied 
Monarch Distributing Co. v. U. S., 
61 S.Ct 732, 312 U.S. 695, 85 L.Ed. 
1130. 

(4) To warrant finding that ac¬ 
cused acted as a dealer in making 
sales and not as selling agent for 
other dealers.—Jenkins v. U. S., C.C. 
A.Ga., 149 F.2d 118, certiorari denied 
66 S.Ct 27. 

Evidence held insufficient 

(1) In general.—R,hodes v. U. S., 
C.C.A.Wash., 39 F.2d 1. 

(2) To sustain conviction for sell¬ 
ing liquor without paying a tax as 
a liquor dealer.—McNutt v. U. S., C. 
G.A.Ark., 267 F. 670—33 C.J. p 379 
note 86. 

3. U.S.—U. S. V. Pritchard, D.C.S.C., 

55 F.Supp. 201, affirmed, C.C.A., 
Waters v. U. S., 145 F.2d 240. 

Mere suspicion or surmise is In- 
sufll(u(*nt lo establish guilt.—U. S. v. 
DeVito, C.C.A.N.Y., 68 lt2d 837—U. 
S. v. Petrie, C.C.A.N.Y., 59 F.2d 1005. 
Mere presence at or near still 
Eviihmce that accused was at or 
near an illicit still will not in itself 
justify a conviction.—Grunwald v. 
U. a, aC.A.N.J., 94 F.2d 952, cer¬ 
tiorari denied 58 S.Ct. 830, 303 U.S. 
663, 82 L.Ed. 1121—Lubitzky v. U. 

5., O.C.A.N.J., 94 F.2d 952, certiorari 
denied. 58 S.Ct. 830, 303 U.S. 668, 82 
L.Ed. 1121. 

Elements of offense 

In prosecution for operating still 
with Intent lo d<?fraud United States 
of tax on spirits producc^d. Intent to 
defraud is essential elemcmt of of- 
femse, to bo proved beyond rcuison- 
ablo doubt—Partson v. U. S., C.C.A. 
Mo., 20 F.2d 127. 

Evidence held sufficient 

(1) In gcjnerab—U. S. v. Bakes, C. 
aA.llL, 107 F.2d 579—Wbitcomiie v. 
U. S., aC.A.N.J., 90 F.2d 290, cer¬ 
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tiorari denied 58 S.Ct. 361, 302 U.S. 
759, 82 L.Ed. 587, Turma v. U. S., 
58 S.Ct. 361, 302 U.S. 759, 82 L.Ed. 
587, Giordano v. U. S., 58 S.Ct. 361, 
302 U.S. 759, 82 L.Ed. 587, and Mario 
V. U. S., 58 S-Ct. 362, 302 U.S. 759, 
82 L.Ed. 587—Otto v. U. S., C.C.A. 
Wis., 29 F.2d 504—Doan v. U. S., G. 
C.A.Wash., 266 P. 982—U. S. v. Mat- 
hoit D.C.Or., 26 F Cas.No.15,740, 1 
Sawy. 142, 11 Int.Rev.Rec. 158—^U. 
S. V. O'Brien. D.C.N.J., 27 P.Cas.No. 
15,909, 7 Int.Rev.Rec. 61. 

(2) To sustain conviction for un¬ 
lawfully engaging in, and carrying 
on, business of a distiller in viola¬ 
tion of internal revenue laws.—Scott 
V. U. S., C.C.A.Okl., 145 P.2d 405, cer¬ 
tiorari denied 65 S.Ct. 561, 323 US. 
801, 89 L.Ed. 639—Burk v. U. S., 
C.CA.Ala., 134 P.2d 879—Kendall v. 

U. S., CC.A.Ga., 131 F2d 431—God¬ 

dard V. U. S., C.C.A.Ga., 131 F.2d 
220—U. S. V. Iiifusmo, C.C.A.Wis., 
130 F.2d 561—Adams v. U. S., C.C.A. 
Ga., 128 F.2d 820, certiorari denied 
63 S.Ct. 61, 317 U.S. 632, 87 L.Ed. 
510—Jordan v. U. S., C.C.A.Ga., 120 
F.2d 65, certiorari denied 62 S.Ct 
102, 314 U.S. C'08, 86 L.Ed. 489— 

Crabb v. U. S.. C.C.A.Okl., 99 P.2d 
325—Grunwald v. U. S., C.C AN.J., 
94 F.2d 952, certiorari denied 58 S. 
Ct 830, 303 U.S. 663, 82 L.Ed. 1121 
—Lubitzky v. U. S., C.C.A.N.J., 94 
P.2d 952, certiorari denied 58 kct. 

830, 303 U.S. 663, 82 L.Ed. 1121— 
Parente v. U. S., C.C.A.Mo., 82 P.2d 
722—Borgia v. U. S., C.C.A.CaL, 78 
F.2d 650, certiorari denied 56 S.Ct 

135, 296 U.S. 615, SO L.Ed. 436— 

Felio V. U. S., C.C.A.Neb., 55 F.2d 
] 61—Stark v. U. S., C.C.A.Neb., 44 P. 
2d 946—Soidon v. U. S., C.C.A.N.Y., 
16 F.2d 197—Duckwitz v. U. S., C.C. 
A.Wasb., 16 F.2d 195—Wceke v. U. 

S., C.C.A.Mo., 14 P.2d 398, error dis¬ 
missed and certiorari denied 47 S.Ct 
456, 273 U.S. 662, 749, 71 L.Ed. 828, 
•and 47 S.Ct 456, 273 U.S. 751, 71 L. 
Ed. 874—U. S. V. Pritchard, D.C.S.G., 
56 F.Supp. 201, affirmed, C.C.A., Wa¬ 
ters V. U. S., 145 F.2d 240—Martin 

V. IT. S., C.C.A.Mont., 269 F. 256— 
Guignard v. U. S., S.C., 258 F. 607, 
]70 C.C.A. 61—33 C.J. p 379 note 44 
La]. 

(3) To sustain conviction for un¬ 
lawfully having possession or con¬ 
trol of a still.—Scott V. U. S., C.C. 
A.Okl., 145 F.2d 405, certiorari de¬ 
nied an S.Ct 561, 323 U.S. 801, 89 
L.Ed. 639—U. S. v. Infusino, C.C. 
A.WiH., 330 F.3d 661—U. S. v. Mann, 
O.C.A.Ind., 108 F.2d 354—U. S. v. 
Dellaro, C.C.A.N.Y., 90 F.2d 781—U. 
S. V. Petrie, C.C.A.N.Y., 59 F.2d 1006 
—Otto V. U. S., C.C.A.Wis., 29 F.2d 
504—U, S. V. Dihella, C.C.A.N.Y., 28 
F.2d 806, certiorari denied Di Bella 
V. U. S., 49 S.Ct 187, 278 U.S. 658, 
73 L.Ed. 566—Martin v. U. S., C.C. 
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§ 1016. Trial 

General rules of criminal procedure govern the pro- 
ceeding in prosecutions for violation of the internal rev¬ 
enue laws. 

The rules applicable to trial in criminal cases 
generally govern the proceeding in prosecutions for 
violation of the internal revenue laws.^ 

§ 1017. - Questions for Jury 

The question of the accused’s guilt ordinarily is for 
the jury, and an acquittal will not be directed unless 
there is no substantial evidence sufficient to support a 
verdict of guilty. Questions of law are for the court 
and questions of fact for the Jury. 


In prosecutions for violation of the internal reve¬ 
nue laws, questions of law are for the court,^ while 
questions of fact ordinarily are for the jury.7 The 
question of accused’s guilt ordinarily is for the 
jury,S and a motion for a directed verdict of ac¬ 
quittal is properly denied where there is substan¬ 
tial evidence of guilt,^ but such a motion should be 
granted where there is no substantial evidence suf¬ 
ficient to support a verdict of guilty.io 

In prosecutions for zmllfully attempting to evade 
or defeat income taxes^ questions which have been 
held to be for the jury include whether attempted 
evasion was willful,whether failure to file income 


Mont.. 269 F. 256—Barton v. TJ. S., 
C.C.A.S.C., 267 P. 174—Lamb v. V. 

5.. C.C.A.Ga., 264 F. 660. 

(4) To sustain conviction of ille¬ 
gal possession and operation of still 
—^IVinslett v. U. S., C.C.A.Ala., 124 
P.2d 302—33 C.J. p 379 note 43 [a] 

(5) To authorize conviction of 
failure to make return or of mak¬ 
ing false return concerning dispo¬ 
sitions of substance used in manu¬ 
facture of distilled spirits.—U. S. v. 
Muslari, C.C.A Ill., 109 F.2d 438—Di 
Santo V. TJ. S., C.C.A.Ohio, 93 P.2d 
948, certiorari denied 58 S.Ct. 829, 
303 U.S. 662, 82 L Ed, 1121. 

Evidence held insuflBLcient 

(1) In general.—Rader v. XT. S., 
G.C.A.N.J., 95 P.2d 506—Reavis v. 
U. S.. C.C.A.Okl., 93 F.2d 307—Lapa- 
dura V. E. S., C.C.A.N.J., 91 F.2d 
639—Lempie v. U. S., C.C.A.Wash., 
39 F.2d 19—Partson v. U. S., C.C.A. 
Mo., 20 F.2d 127—Seiden v. U. S., C. 

C. A.N.Y.. 16 F.2d 197. 

(2) To sustain conviction for il¬ 
licit distilling.—Jehl v, U. S., C.C A. 
Cal., 127 F.2d 585—U. S. v. Dobbs, 

D. C.Miss., 25 F.Cas.No.14,972, 15 Int. 
Rev.Rec. 9. 

(3) To sustain conviction of pos¬ 
sessing an unregistered distillery.— 
Sutton V. U. S., CC.A.Ga.. 131 P.2d 
108—U. S. V. De ViLO, C.C.A.N.Y., 68 
P.2d 837. 

(4) To sustain conviction for pos¬ 
session of unregistered still and for 
manufacture of mash.—Girgenti v. 
U. S., C.C.A.N.J., 81 F.2d 741. 

4. Joint possession 

Where joint possession of forged 
revenue strip stamps was charged, 
government’s evidence must show 
joint participation in offense, and 
possession by one of the accused 
persons would then be constructive 
possession by the other.—De Luca v. 
U. S., C.aA.AIa., 29S P. 412. 
Evidence held suffleient 

(1) In general.—Henderson v. IJ. 

5., C.C.A.MO., 20 F.2d 90. 

(2) To sustain a conviction for 
knowingly having in possession 


washed and restored adhesive docu¬ 
mentary revenue stamps and offering 
the same for sale.—Kaufmann' v. U. 

S., N.Y.. 113 F. 919, 51 C.C.A. 549. 
Evidence held insufficient 
U.S.—U. S. V. Malhnger, C.C.A.Pa., 
91 F.2d 825—Wagner v. U. S., C. 
C.A.Mo., 8 F.2d 581—De Luca v. 

U. S , C.C.A.Ala., 298 F. 412. 

5. U.S.—U. S. V. Mountjoy, D C.N.J., 
27 P.Cas.No.15,829, 4 Int.Rev.Rec. 
9—U. S. V. Rumsey, D.C.N.J., 27 
F.Cas.No.16,207, 5 Int.Rev.Rec. 93. 

6. U S.—Alexander Theatre Ticket 
OTice V. U. S., C.C.A N.Y., 23 F.2d 
44, followed McKenna v. Anderson, 
31 F.2d 1016, certiorari denied 49 
S Ct. 482, 279 U.S. 869, 73 L.Ed. 
1005. 

7. U.S—Bailey v. U. S., C.C.A.Ky., 
278 F. 849. 

8. U.S.—U. S. V. Johnson, Ill., 63 S. 
Ct 1233, 319 U.S. 503, 87 L Ed. 
1546, rehearing denied 64 S.Ct. 25, 
320 U.S, 808, 88 L.Ed. 488—U, S. 

V. Sommers, Ill., 63 S.CI. 1233, 319 
U.S. 503, 87 L.Ed. 1546, rehearing 
denied 64 S.Ct 25, 320 U.S. 808, 
88 L.Ed. 488—U. S. v. Mule, C.C.A. 
N.Y., 141 F.2d 487—Moss v. U. S., 
C.C.A.Mich., 132 F.2d 875—U. S. v. 
Maggio, C.C.A.N.J., 126 F.2d 155, 
certiorari denied Maggio v. U. S., 
62 S.Ct 1275, 316 U.S 686. 86 L.Ed. 
1758—U. S. V. Skidmore, C.C.A.Ill., 
123 F.2d 604, certiorari denied 
Skidmore v. U. S., 62 S.Ct 626. 315 
U.S. 800, 86 L.Ed. 1201, rehear¬ 
ing denied 62 S.Ct 638, 315 U.S, 
828, 86 L.Ed. 1223-^U. S. v. Zim¬ 
merman, CC.A.Ill., 108 F.2d 370— 
U. S. V. Mann, C.C.A.Ind., 108 F.2d 
354—U. S. V. Gross, C.C.A.Ill., 103 
F.2d 11—U. S. V. Sebo, C.C.A.Ill., 
101 F.2d 889—Caldwell v. U. S., 
C.C.A.W.Va., 78 F.2d 282—Lutch v. 
U. S., C.C.A.Wa.sh., 73 F.2d 840— 
Paschen v. U. S., C.C.A.Ill., 70 F. 
2d 401—U. S. V. Miro, C.C.A.N.Y., 
60 F,2d 58—Capone v. U. S., C.C.A. 

III., 66 F.2d 927, certiorari denied 
52 S.Ct 503, 286 U.S. 663, 76 L.Ed. 
1288—Orzcchowski v. U. S., C.C.A. 
Pa., 37 F.2d 713—U. S. v. Gold, D. j 
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' CN.J., 53 F.Supp. 848—U. S. v. 
Singer, D C N.Y., 43 F.Supp. 863— 
Parilla v. U. S., C.C.A Ohio, 280 F 
761—Lamb v. U. S., C.C.A.Ga., 2G4 
F. 660. 

9. U.S.—Lane v, U. S., C.C.A.Fla., 
148 P.2d 816, certiorari denied 66 
S.Ct 25—U. S V. Marino. C C.A.N. 
Y., 141 F.2d 771, certiorari denied’ 
Marmo v. U. S., 65 S.Ct 48, 323 U. 
S. 719, 89 L.Ed. .578, rehearing de¬ 
nied 65 S.Ct 113, 323 U.S. 813. 89 
L.Ed. 647—U S. v. Johnson, C.C.A. 

111., 123 P.2d 111, reversed on other 

grounds 63 S Ct 1233, 310 U.S. 503, 
87 L.Ed. 1546, rehearing denied 64 
set 25, 320 U.S. 808, 88 L.Ed. 

488—U. S. V. Sommers, C.C.A III, 
123 P 2d 111, reversed on other 
grounds 63 S.Ct 1233, 319 U.S. 603, 
87 L.Ed. 1546, rehearing d^mied 64 
S.Ct 25, 320 U.S. 808, 88 L.Ed. 

488—Hall v. U. S., C.C.A.Okl, 109 
F.2cl 97G—U. S. V. Jacksklon, C.C.A, 
N.Y., 102 F.2d 683, 123 A.L.lt 136, 
certiorari denied Jaek.skion v. U. 

5., 59 S.Ct 1032, 307 U.S, 636, 83 
LEd. 1617—Mason v. U, S., C.C.A. 
Fla., 95 P.2d 612—Rader v. U. S., 
C.G.A.N.J., 95 3e.2d 605—Durham 
V. U. S., C.C.A.Ga., 90 F.2d 77— 
Fritts V. U. S., C.C.A.Okl., 80 F.2d' 
644—Glcckman v. U, S., C.C.A. 
Minn., 80 F.2d 394, certiorari de¬ 
nied 56 S.Ct 501, 297 U.S. 709, 80' 
L.Ed. 996—Simpkins v. U. S., C.C. 
A.W.Va., 78 F.2d 594—Hargrove v. 
U. S., C.C.A.Tex., 67 F.2d 820, 90 
A.L.R. 3 276—Guzik v. U. S., C.C.A. 
Ill, 54 F.2d 63 8, cortiora,ri dtmied 
62 S.CL 395, 285 U.S. 545, 76 L.Ed. 
937—Colasurdo v. U. S., C.C.A, 
Wash., 22 F.2d 934—Oliver v. U. 

S., C.C.A.W.Va,, 267 F. 544. 

10. U.S.—Kauz V. U. S., O.C.AHOa., 
95 F.2d 4 73-»Parenle v. U. S„ C. 
C.A,Mo., 82 F.2d 722—-U. S. v. 
Petrie, aC.A.N.Y., 59 F.^d 3005— 
l>hilyaw v. U. S., C.C.A,Kan., 29 
F.2d 225. 

11 . U.S.—Tinkoff V. U. S., O.C.A.Tll, 
86 F.2d 86B, certiorari denied 57 
S.Ct 795, 301 U.S. 689. 81 L.IM. 
1346, rehearing denied 57 S.Ct 937,. 
301 U.S. 715, 81 L.Ed. 1366. 
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tax returns was willful^^ ^nd when it became 
suchji^ whether failure to pay income tax was 
willful,whether omissions from, or misstatements 
in, tax return were willful,whether accused had 
a source of income not reported in his 'tax re- 
turns,!^ whether deductions taken resulted from 
innocent mistake or from fraudulent purpose, 
whether those accused attempted to make unrea¬ 
sonable allowances for personal services claimed 
as deductible,^S whether' purported sales were bona 
fide or sham,^^ and whether tax officers compro¬ 
mised the case.20 

In prosecutions for offenses relating to liquors 
questions which have been held to be for the jury 
include the question of accused’s possession, cus¬ 
tody, or control of an illicit or unregistered still,^^ 
how many sales and what appointments are neces¬ 
sary to constitute the offense of carrying on the 
business of liquor dealer without having paid the 
special occupational tax,22 whether accused was 
the real proprietor of a liquor entcrprise,23 wheth¬ 
er accused was engaged in the business of distiller 
without having given bond,^"^ whether accused pos¬ 
sessed and fermented mash fit for distillation with¬ 
out lawful authority to do so,^^ whether accused’s 


purpose was to defraud the government of tax,^^ 
whether a claimed conversation took place, wheth¬ 
er premises described in the indictment were suffi¬ 
ciently identified,whether an inference of guilt 
arising from proximity of accused to an illicit still 
is sufficient to convict,^^ and the weight of testi¬ 
mony evincing doubt as to the correctness of a wit¬ 
ness’s observation.^^ 

In prosecutions for possession of counterfeit 
stamps the question whether the stamps had such 
resemblance to genuine stamps as to make posses¬ 
sion thereof a violation of the statute is not one of 
law for the court but of fact for the jury.^^ 

§ 1018. - Instructions 

The court should fairly submit to the Jury instruc¬ 
tions embodying a correct statement of the law ap¬ 
plicable to the issues and facts. 

As in other criminal cases, in prosecutions for 
violation of the internal revenue laws the court 
should fairly submit to the jury instructions em¬ 
bodying a correct statement of the law applicable to 
the issues and facts^^ in such a manner that the 
jury will not be confused or misled thereby.^^ Xhe 
jury should be properly instructed with regard to 
the burden of proof on the governments^ and as 


lixforence of willful attempt 

In prosecution for willful attempt 
to evade or defeat income tax, in- 
foronces of willful atlompl from 
conduct other than default in filing 
riiturn and paying- tax wore for the 
jury.—Spies v. U. S., N.Y., G3 S.Ct. 
3G1. 317 U.S. 402. 87 I.u.Ed. 418. 

12. U.S.—U. S. V. Sullivan, C.O A. 

N.Y., 08 F.2d 70—Arnold v. U. S., 
CC.A.Or., 75 F.2d 144—U. S. v. 
McCormick. C.O.A.N.Y., 07 P.2d 

807, ccrllorarl denied McCormick 
V. U. S., 54 S.CL 438, 291 U.S. GG2, 
78 U.Fd. 1054—Hargrovo v. U. S., 
C.CLA.T(‘X., G7 F.2d 820, 00 A.L.R. 
127G—U. S. V. Comm(‘rford, C.C.A. 
N.Y., 64 F.2d 28, certiorari denied 
ComnunTord v. U. S., 53 S.Ct. 792, 
280 U.S. 750, 77 I...Rd. 1602— 

O’Brien v. U. S., C.C.A.Ill,, 61 F.2d 
103, certiorari denied 52 S.Ct. 120, 
284 U.S. 073, 70 500. 

13. U.S,—Arnold v. U. S., C.C.A.Or., 
75 b\2d 144. 

14. U.B.*""“Ilarg'rove v. U. S., C.C.A. 
T(^x., 07 h\2d 820, 00 A.L.U. 1270— 
IT. S. V. Commerford, C.C.A.N.Y., 
04 F.2d 28, c(Uiiorarl ckmied C^om- 
merford v. U. S., 53 S.Ct. 702, 280 
U.S. 750, 77 T^.Fd. 1502—Capone v. 
a S., O.O.A.Ill., 51 F.2a 600, 70 A. 
TaK. 1534, certiorari denli'd 62 S. 
Cl. 44, 284 U.S. 000, 70 Ij.'FaI 500. 

15. U.S.—dicdndel v, IT. S., C.C.A, 
Ohio, 150 rA2d 403»-’Baschcn v, U, 
Bn C.C.A.IIL, 70 F.2d 491. 

16. U.S.—U S. V. Skidmore, C.C.A. 


in., 123 F.2d 004, certiorari denied 
Skidmore v. U. S., 02 S.Ct. 626, 315 
U.S. 800, 86 L.Ed. 1201. rehearing 
denied 02 S.Ct. 638, 315 U.S. 828, 

86 U.Ed. 1223. 

17. U.S.—U. S. V. Schenck. C.C.A. 

N.Y., 126 F.2d 702, certiorari de¬ 

nied Moskowitz V. U. S., 02 S.Ct. 
1309, 316 U.S. 705, 86 L.Ed. 1773. 

13. U.S.—U. S. V. Ragen, Ill., 62 

S.CL 374, 314 U.S. 513, 86 L.Ed. 

383, rehearing* denied 62 S.Ct. 620, 
315 U.S. 820, 80 L Ed. 1222, and 

02 S.Ct. 021, two case.<3, 3l5 U.S. 
826, so L.Ed. 1222. 

19. U.S.—U. S. V. Schenck, C.C.A. 

N.Y., 126 F.2d 702, certiorari de¬ 

nied Moskowitz V. U. S., 02 S.Ct. 
1309, 310 U.S. 705, 80 L.Ed. 1773. 

20. U.S.—Rau V. U. S., N.Y., 260 F. 
131, 171 C.C.A. 107. 

21. U.S.—Czarnecki v. U. S., C.C.A. 
N.J., 06 F.2d 32—Mangiaracina v. 
U. S,, C-C.A.Mo., 40 F.2d 104—U. 
S. V. Messina, C.C.A.N.Y., 30 F.2d 
699 . 

22. U.S.—U. S. V. Jackson, C.C.Va., 
26 F.Ca.s.No.l5,455, 1 Hughes 531. 

33 C.J. p 324 note 76. 

23. U.S.—Yaughn v. U. S., C.C.A. 
Ca., 03 F.2d 550. 

24. U.S.—^Mangiaracdna v. U. S., C. 
C.A.Mo., 40 F.2d 104, 

25. IT.S.—Mangiaracina v, XT. S„ su¬ 
pra. 


26. U.S.—Mangiaracina v. U. S., su¬ 
pra. 

Waiver of Jury 

In prosecution of wholesale liquor 
dealer and its employee for falsify¬ 
ing certain records required to be 
kept under internal revenue laws 
and regulations, whether failure to 
enter the receipt of a certain ship¬ 
ment of liquor on the day received 
was due to carelessness or design 
was for the court, trying the case 
after jury was waived, to determine 
from the evidence.—U. S. v. Mon¬ 
arch Distributing Co., C C.A.Ill., 116 
F.2d 11, certiorari denied Monarch 
Distributing Co. v. U. S., 61 S.CL 
732, 312 U.S. 695, 85 L.Ed. 1130. 

27. U.S.—Pabacher v. U. S., C.C.A. 
La.. 84 F.2d 602. 

28. U.S.—Anderson v. U. S., C.C.A. 
Tex., 30 P.2d 485. 

29. U.S.—Barton v. U. S.. C.C.A.S.C., 
207 F. 174. 

30 . U.S.—Wolstein v. U. S., C.C.A. 
Minn., 80 F.2d 770. 

31. U.S.—Armstrong v. U. S., C.C.A. 
Mo„ 44 P.2d 905—Conley v. U. S.. 
G.C.A.Utah, 284 F. 959. 

32. U.S.—Spies V. U. S., bT-Y., 63 8. 
CL 304. 317 U.S. 492, 87 L.Ed. 418 
—Vlracola v. U. S., C.C.A.N.J., 84 
P.2d 45. 

33. U.S.—Micola V. U. S., C.C.A.Pa., 
72 F.2d 780. 

34. U.S.—Williams v. U. S., Okl., 
158 F. 30, 88 C.C.A. 296. 
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to reasonable doubt.^^ Instructions invading the 
province of the jury are properly refused, and 
so is a requested charge which is predicated on a 
false issued or which singles out particular cir¬ 
cumstances while omitting all reference to others 
of importance.^^ Instructions accurately stating 
the law of the case and substantially embodying 
everything rightfully asked by accused are suffi¬ 
cient, although not couched in the exact language 
requested.29 

In application of the general rules, the necessity, 
requisites, and sufficiency of particular instructions 
has been considered in prosecutions for evading in¬ 
come tax,^0 offenses relating to liquors generally, 


offenses by liquor dealers,^^ offenses relating to 
stills and distilleries, possession of counterfeit or 
washed revenue stamps,and other offenses.^^ 

§ 1019. - Verdict 

Acquittal on two counts of an indictment does not 
invalidate a conviction under a third count; and a ver¬ 
dict of guilty of possessing spirits with intent to evade 
tax payment need not find the quantity possessed. 

Acquittal on two counts of an indictment, which 
charged accused with carrying on the business of 
distilling without bond and of engaging in such 
business without notice to the collector of internal 
revenue, did not invalidate a conviction under the 
third count, which charged accused with ferment- 


instructions held proper or errone¬ 
ously refused 

U.S.—Guig-nard v. U. S., S.C., 258 P. 

607, 170 C.aA. 61. 

33 C.J. p 379 note 61. 

35. U.S.-—Ward v. U. S., C.C.A.Ga., 
96 F.2d 189. 

Instructions lield proper or errone¬ 
ously refused 

U.S.—Guig’iiard v. U. S., S.C., 258 P. 
607, 170 C.C.A, 61. 

36. U.S.—Viracola v. U. S., C.C.A. 
JSr.J., 84 P.2d 45. 

37. U S.—Paraone v. U. S., Tenn., 
259 P. 507, 170 C.C.A. 483. 

38. U.S.—Paraone v. U. S., supra, 

39. U.S—Wood V. U. S., Va., 204 P. 
55, 122 C.C.A. 369, error allowed 
211 P. 1023, 127 C.C.A. 667, certio¬ 
rari denied 33 S Ct. 777, 229 U.S. 
617, 57 L.Ed. 1353, error dismissed 
34 S.Ct. 480, 232 U.S. 731, 58 L.Ed. 
818. 

40. U.S.—Schwartz v. U. S,, C.C.A. 
Fla, 84 P.2d 637. 

Instructions held proper or errone¬ 
ously refused 

(1) In greneral—Boeder v. U. S., 
C.C.A.Ohio, 142 F.2d 236, certiorari 
denied 65 S.Ct. 51, 323 U.S. 720, 89 
L.Ed. 579—U. S. v. Schenck, C.C.A. 
JNT.Y., 126 P.2d 702, certiorari denied 
Moskowitz V. U. S., 62 S.Ct. 1309, 316 
U.S. 705, 86 L.Ed. 1773—U. S. v. Mc¬ 
Cormick, C.C.AN.y., 67 P.2d 867, cer¬ 
tiorari denied McCormick v. U. S., 
54 S.Ct. 438, 291 U.S. 662, 78 L.Ed. 
1054, 

(2) As to collateral transactions 
showing- motive.—Sullivan v. U. S., 
C.C.A.Ariz., 75 P.2d 622, certiorari 
denied 55 S.Ct. 914, 295 U.S. 757, 79 
L.Ed. 1699. 

(3) As to deductions.—U. S. v. 
Schenck, C.C.A.N.Y., 126 F.2d 702, 
certiorari denied Moskowitz v. U. S., 
62 S.Ct. 1309, 316 U.S. 705, 86 L.Ed. 
1773—U. S. V. Kelley, C.C.A.JST.Y., 105 
P.2d 912. 

(4) As to willful intent.—Spies v. 
U. S., N.Y., 63 S.Ct. 364, 317 U.S. 492, 
87 L.Ed. 418—Sullivan v. U. S., C.C.A. 


Ariz., 75 P.2d 622, certiorari denied 
55 set 914, 295 U.S. 757, 79 L Ed. 
1699__XJ. s. V. McCormick, C.aA.N.Y., 
67 F2d 867, certiorari denied Mc¬ 
Cormick V. U. S., 54 S.Ct 438, 291 
U.S. 662, 78 L.Ed. 1054. 

(5) Charge submitting to jury the 
question of whether defendants at¬ 
tempted to make unreasonable al¬ 
lowances for personal services.— 
U. S. V. Ragen, Ill., 62 S.Ct 374, 314 
U.S. 513, 86 LEd. 383, rehearing de¬ 
nied 62 S.Ct 620, 315 U.S 826, 86 
L.Ed. 1222 and 62 S.Ct 621, two 
cases, 315 U.S. 826, 86 L.Ed, 1222. 
Instructions held erroneous or prop¬ 
erly refused 

(1) In general.—^U. S. v. Schenck, 
C.C.A.K.Y., 126 P.2d 702, certiorari 
denied Moskowitz v. U. S., 62 S.Ct 
1309, 316 U.S. 705, 86 L.Ed. 1773— 
U. S. V. Kelley, C.C.AN.Y., 105 P.2d 
912—U. S. V. McCormick, C C.A.N.Y., 
67 P.2d 867, certiorari denied McCor¬ 
mick V. U. S., 54 S.Ct 438, 291 U.S. 
662, 78 L.Ed. 1054. 

(2) Instruction as to willfulness.— 
U. S. V. McCormick, supra—Har¬ 
grove V. U. S., C.C.A.Tex., 67 P,2d 
820, 90 A.L.R. 1276. 

41. U.S.—U. S. V. Pish, C.G.A.N.J., 
lOS F.2d 969—Pritts v. U. S.. C.C. 
A.Okl.. SO P2d 644. 

Instructions held proper or errone¬ 
ously refused 

(1) In general.—Simpkins v. U. S-, 
CC.A.W.Va.. 78 P.2d 594—Mickle v. 
U. S., C.G.A.Ark., 33 P.2d 684. 

(2) Instruction that silence when 
accused of crime should not bo con¬ 
sidered an indication of guilt or in¬ 
nocence.—U. S. V. Lo Biondo, C.C.A. 
N.Y., 136 P.2d 130. 

42. U.S.—Sylvia v. U. S., C.C.A. 
Tenn., 264 P. 693—Paraone v. U. 
S., Tenn., 269 P. 607, 170 C.C.A. 
483. 

Instructions held proper or errone¬ 
ously refused 

(1) In general.—^Anderson v. U. S., 
C.C.A.Tex., 30 P.2d 485. 

(2) As to effect of good faith of 
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accused.—^Williams v. U. S., OkL, 
168 F. 30, 88 CC.A. 296. 

(3) As to effect of compromise of 
case.—^Willingham v. U, S., Tex., 208 
F. 137, 127 C.C.A. 263. 

Instructions held erroneous or prop¬ 
erly refused 

(1) In general.—Wainer v. U. S , 
C.C.A.Wis., 82 P.2d 305, affirmed 57 
set 79. 299 US. 92, 81 L.Ed. 58— 
Anderson v. U. S., C C.A.Tex., 30 P. 
2d 485—Rood v. U. S., C.C.A.W.Va., 
7 P.2d 45. 

(2) As to effect of substantial 
compliance with statute, inadver¬ 
tence, and good faith on defondant’s 
part.—Brink v. U. S., C.C.A.Ky., 148. 
P.2d 325. 

(3) As failing to submit defense. 
—Brink v. U. S., C.C.A.Ky., 148 P.2d 
325. 

43. U.S.—Barton v. U. S., C.C.A.S.C., 
267 F. 174. 

S3 CJ. p 379 note 60. 

Instructions held proper or errone¬ 
ously refused 

U.S.—Viracola v. U. S., O.C.A.N.J., 
84 P.2d 45, 

Instructions held erroneous or prop¬ 
erly I'efused 

U. S.—Kirk V. U. S., C.C.A.Okl., 280 P; 
506. 

44. U.S.— Conley v. U. S., C.C.A. 
Utah, 284 P. 9’59 — Kaufmann v. U. 
S., N.Y., 113 P. 919, 61 C.C.A. 549. 

45. Instructions held proper or er¬ 
roneously refused 

(1) In prosecution for willfuny 
failing lo supply Information under 
revenue act, instruction authorizing 
consideration of accused's good-faith 
belief that his tc,stimony, if given, 
would bo self-incriminating.—“U. B. 

V. Murdock, IIL, 54 S.Ct. 223, 290 U. 
S. 389, 7'8 L.Ed. 381. 

(2) In a prosecution for violation 
of the Harrison Narcotic Act, chargi^ 
that the purposes of the act were,, 
first, to obtain a license tax, and In¬ 
cidentally to prevent sales being 
made to opium addicCs.^-Oliver v.. 
u. a, ac.A.w.va., 207 p. -544. 
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ing a mash fit for distillation in a place not a dis¬ 
tillery authorized by law.^® verdict of guilty of 
possessing distilled spirits subject to duty for the 
purpose of selling with intent to evade payment of 
the tax has been held not bad merely because the 
jury did not find the number of gallons of such 
spirits4'^ 

§ 1020. Judgment, Sentence, and Punishment 

The court may render one judgment on a separate 
verdict of guilty on several counts. The extent of 
punishment is left to the discretion of the trial court 
within the limits prescribed. 

Where there was a separate verdict of guilty on 
several counts in an indictment, and the various 
offenses charged were connected with each other 
so as substantially to constitute but one offense, 
the court may render but one judgment on the ver- 
dict.'^S Where the evidence justified the jury^s con¬ 
clusion that a conspiracy existed, the defendants 
were properly convicted as principals under counts 
charging stated offenses even though such offens¬ 
es were committed separately by one or more of the 
defendants without any participation in them by 
other defendants. 

The extent of punishment is left to the discretion 
of the trial court within the limits prescribed,^and 
it cannot be said as matter of law that a punish¬ 
ment is excessive where it docs not exceed the max¬ 


imum limit prescribed by statute.^^ However, ex¬ 
treme severity of the sentence imposed was a cir¬ 
cumstance mentioned by the court in reversing a 
judgment of conviction on other grounds.The 
fact that the full amount of a penalty was not im¬ 
posed has been held not to render the judgment 
void.53 A sentence in excess of the maximum im¬ 
posed by statute is invalid as to the excess, which 
may be remitted.^^ 

Since no man can be twice lawfully punished for 
the same offense, there is no doubt of the com¬ 
plete protection of the party where a second pun¬ 
ishment is proposed in the same court, on the same 
facts, for the same statutory offense but cumula¬ 
tive punishment may be imposed for distinct of¬ 
fenses,and, where counts of an indictment 
charge accused with different offenses, separate 
sentences may be imposed on each count.^'^ In im¬ 
posing sentences on two counts, the court may re¬ 
quire execution of the sentence on one count and 
grant probation as to the sentence on the other 
count.^^ Individual partners may be sentenced un¬ 
der an indictment charging them, as members of 
a partnership, with making false income tax re- 
turns.^^ As regards the sentence, contentions that 
the fact that the taxpayer did not actually intend 
to defraud the government and that the law was 
uncertain are substantially foreclosed by a plea of 
guilty.^^ Where the indictment is plainly drawn 


46. XT.?!.—Doan v. U. S., C.C.A. 

Wiish., 266 F. 082. 

33 C.J. p 380 note '78. 

47- U.S.—U. S. V. Mattinffly, €.C. 
Ky., 26 li'.Cas.No.lS.TdS, 6 .Int.Rev. 
Hoc. 19. 

48- XJ.S.—Ex parte Joyce, D.C.Mo., 
13 E.Cas.Kro.7,556, 23 Int.Hev.Hec. 
297. 

33 C.J. p 381 note 86. 

49. tJ.S.—Robinson v. U. S., C.C.A. 
Tex., 94 F.M 762. 

50. U.S.-—Widenor v. Harris, C.C.A. 
W.Va., 60 F.2d 966. 

Ag'g’ravatlaig' circumstances which 

may affect sentence imposed in in¬ 
come evasion prosecution include 
fact that accused intended to cheat 
®:ov(irnment of largo rather than 
trifling amount, that ho has been 
persistent tax evader and that ho 
has put government to enormous ex¬ 
pense to prove guilt and perhaps 
adch4 perjury to offense charged 
•against him, but the source from 
which oiti^son receives income or pur¬ 
pose for which ho receives it do not 
constitute aggravating circumstanc¬ 
es to be considered by court—-tJ. S, 
v. Rondorgast, D.C.Mo., 28 F.Supp. 
601 . 

Seuteuoc held proper 

(1) Circumstances, whore accused 


pleaded guilty to attempted evasion 
of income taxes, were held not to 
justify limitation of punishment to 
fine without Imprisonment but to 
warrant limiting punishment to one 
thousand dollars fine and nine 
months' imprisonment—XT. S. v. La 
Fontaine, D.C.Md., '54 F,2d 371. 

(2) On conviction of nonresident 
alien for willful failure to file in¬ 
come tax return, and for failure to 
pay tax in maximum amount of 
about five thousand dollars, fine of 
seven thousand five hundred dollars 
was held proper.—U. S. v. Clayton- 
Kenncdy, D.C.Md., 2 F.Supp.’ 233. 

(3) A sixty-six year old accused 
in ill health without prior criminal 
record who had pleaded guilty to 
charge of income, lax evasion in¬ 
volving substantial amounts was 
sentenced to imprisonment for one 
year and three months under first 
count of indictment and sentenced 
to pay fine of ten thousand dollars 
and to imprisonment for period of 
throe years on second count of in^- 
dictment on which second count, 
service of prison sonloncc was sus¬ 
pended and accused placed on pro¬ 
bation for five years.—U. S. v. Pen- 
dergast, D.C.Mo., 28 F.Supp, 601. 

51. tJ.S.—Borgia v, tJ. S., ■C.O.A.Oal., 

78 F.2d 650, certiorari denied 56 
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S.Ct 135, 296 U.S. 615, '80 L.Ed. 
436—Foley y. U. S., C.C.A.Okl., 241 
F. 687, 154 C.aA. 363. 

33 C.J. p 380 note 6'8. 

52. U.S.—Willingham v. U. 'S., Tex., 
208 F. 137, 127 C.C.A. 263. 

33 C.J. p 380 note 69. 

53. U.S.—Widener v. Harris, C.C.A. 
W.Va., 60 F.2d 956. 

54. U.S.— Bailey v. U. S., O.C.A.]Sreb., 
12 ‘F.2d 706. 

55. U.S.—Ex parte Lange, N.Y., 18 
Wall. 163, 21 L.Bd. 872. 

50. Vt—State V. O'Neil, 2 A. 586, 58 
Vt. 140, 56 Am.R. 557. 

57. U.S.—Bowles v. U. S., C.C.A. 

Md., 73 P.2d 772, certiorari denied 
55 S.Ct. 506, 294 U.S. 710, 79 L.Bd. 
1245. ^ 

33 C.J. p 376 note 77. 

sa U.S.-“U. S. V. Pendergast, D.C. 
Mo., 28 F.Supp. 601. 

59. U.S.—Levin V. U. S., aUACal, 
6 F.3d 598, certiorari denied 46 S. 
Ct. 21, 269 U.S. 562, 70 L.Ed. 412. 

60. U.S.—TJ, S. V. La Fontaine, D.C. 
Md., 54 F.2d 371. 
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tinder the provisions of a statute subsequently de¬ 
clared to have been repealed, the conviction cannot 
be treated as covering an offense under another law 
of fundamentally different policy, even though facts 


could be spelled out that might fall within the lat¬ 
ter; hence accused cannot be sentenced under the 
latter statute after a conviction on such indict¬ 
ment.®^ 


XXIX. DISPOSITION OF PEOCEEDS OF PENALTIES, FOEFEITUEES, AND FINES 


§1021. In General 

When authorized by statute, the commissioner of 
internal revenue with the approval of the secretary of 
the treasury may offer rewards for information leading 
to the detection and punishment of persons violating 
the revenue laws. 

Under the Internal Revenue Code, 26 U.S.C.A. 
§ 3792 and similar statutes, the commissioner of 
internal revenue with the approval of the secretary 
of the treasury is authorized to offer rewards for 
information leading to the detection and punishment 
of persons violating the internal revenue laws.®^ 
The independent action of each of those officers is 
necessary to warrant payment; neither can dele¬ 
gate to the other his powers nor can internal 
revenue agents, in the absence of express authority, 
bind the commissioner to pay any definite sum as 
a reward for information.®^ The circular offering 
a reward expresses the contract between the in¬ 
former and the government,®® but no contract aris¬ 


es where such circular does not offer to pay any 
definite or ascertainable sum.®® The offer may be 
withdrawn at any time, and, unless prior to the with¬ 
drawal something has been done to establish a 
right under it, a claimant takes nothing by reason 
thereof.®'^ 

§ 1022. Persons Entitled to Share in Pro¬ 
ceeds 

The first person to give information which leads in 
fact to the seizure and forfeiture is entitled to the re¬ 
ward, and under some circumstances this may include 
an officer. 

The informer is he who first gives to some offi¬ 
cer authorized to act on it information which leads 
in fact to the seizure and forfeiture.®® A special 
agent appointed to investigate a fraud is not an in¬ 
former in respect to facts found in the ordinary 
and regular discharge of his duty.®® Although as 
a general rule the payment of a reward to an officer 


61. U.S.—U. S. V. Stafoff, Mo., Ariz. 

& Ohio, 43 S.Ct. 197, 260 U.S. 477, 
67 L.Ed. 358. 

TTnder tlie Volstead Act imprison¬ 
ment as well as a fine is not author¬ 
ized on a first conviction of the of¬ 
fense of carrying on the business of 
retail liquor dealers without paying 
the special tax, as the former reve¬ 
nue laws are repealed to the extent 
that a less penalty is fixed by the 
act.—MilHch v. U. S., C.C.A.Alaska. 
2S2 F. 604. 

02. U.S.—Katzberg v. U. S., Ct.CL, 

36 F.Supp. 1023, certiorari denied 
62 S.Ct. 61, 314 US. 620, S6 L.Ed. 
498—Gordon v. U. S., Ct.CL, 36 F. 
Supp. 639—Williams v. U. S., 15 Ct. 
Cl. 618. 

33 C.J. p 382 note 28. 

Practice condemned 
U.S.—In re Gilbert, C;.C.N.Y., 31 F. 
277. 

Express agreement 
If an express agreement.^is entered 
into between the commissioner and 
the informer, and after the former 
goes out of office his successor pays 
the Informer what he thinks the 
services are worth, in ignorance of 
the express agreement, the informer 
is bound to assert it at the time of 
the payment; and accepting the 
amount allowed in silence will con¬ 
clude him.—Green v. U. S., 17 CtCL 
238. 


Bight to share under former acts 
Under early statutes, informers 
were entitled to a share of any fine, 
penalty, or forfeiture recovered.— 

U. S. V. Krum, C.C.Mo., 10 F. 823, 3 
McCrary 381—In re Four Cutting 
Machines, D.C N.Y., 9 F Cas.No.4,987, 
3 Ben. 220, 9 Int Rev.Rec. 145—In re 
One Hundred Barrels of Whisky, D. 

C. N.Y., 18 F.Cas.No.10,526. 2 Ben. 

14, 6 Int.Rev.Rec. 179—In re One 
Still, D.ClSr.Y., 18 F.Cas.No.10,534, 1 
Ben. 371, 6 IiitRev.Rec. 59—U. S. v. 
Distillery of J. C. McCoy, D.C.Nob., 
?'5 P Cas.No 14 964, 21 Int.Rev.Rec. 

165—U. S. V. Punkhouser, D.C.Ind,, 
25 F.Cas.No.1’5,177, 4 Biss. 176—U. S. 

V. Hook, D.C.Pa., 26 F.Cas.]Slo.l5,387, 
14 PittsbLeg.J. 361, 3 Pitts. 54—U. 

S. V. Mackoy, CCNeb., 26 F.Cas.No. 
15,696, 2 Dill. 299—U. S. v. One Still, 

D. C.N.Y., 27 FCas.No.15,955, 6 Int. 
Rev.Rec. 67—U. S. v. Thirty-Four 
Barrels Whisky, D C.Mass., 28 F. 
Cas.No.16,462, 9 Int.Rev.Rec. 169, 16 
Pittsb.Leg.J. 54—U. S. v. Twenty 
Barrels of Distilled Spirits, D.C.N. 

T. , 28 F.Cas.No. 16,557, 6 Int Rev.Rec. 
141—U. S. V. Two Hundred and Sev¬ 
enty Eight Barrels of Distilled Spir¬ 
its, C.C.Mass., 28 F.Cas.No. 16,581— 
In re Webster, C.C.N.Y., 29 F.Cas. 
No.17,332, 9 Int.Rev.Rec. 137—Hor¬ 
ton V. U. S., 31 CtCl. 148—Ramsay v. 

U. S., 21 Ct.Cl. 443, affirmed U. S. v. 
Ramsay, 120 U.S. 214, 30 L.Ed. 582, 
and followed in Bailee v. U. S., 23 
Ct.Cl. 602—^Dorsheimer v. U. S., 2 
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Ct.Cl. 103, affirmed 7 Wall. 16$, 19 
L.Ed. 187—33 C.J. p 382 notes 37, 38. 


63. U.S.—Green 

238. 

v. U. 

S., 

17 Ct.CL 

64. U.S.—Chase 

F.Supp. 211. 

V. U. 

S., 

CtCL, 60 

65. U.S.—Green 

238. 

V. U. 

S., 

17 Ct.Cl 

68. U.S.—Chase 

V. U. 

S., 

Ct.CL, GO 

F.Supp. 211—Gordon 

V. 

u. s., ct. 


CL, 36 F.Supp. 639. 


Construction of offer 
The internal revenue commission¬ 
er's offer of such reward as he “may 
deem suitable" for information lend¬ 
ing to. detection and punLshmimL of 
persons violating Internal revenue 
laws implies that commissioner will 
give honest consideration to claim 
of reward, but not that he must 
award such sum as may be reason¬ 
able in fact and gives rise to no con¬ 
tract.—Katzberg V. u. s., ct.cL, se- 
F.Supp. 1023, cerliorari dimied 62 
S.Ct. 61, 314 U.S. 620, 86 498. 


67. U.S.—XL S. V. Connor, Ct.Cl., 11 

S.Ct. 229, 138 U.S. 61, 34 L.Ed. 860. 


06 . U.S.—tJ. S. V. One Xfundred Bar¬ 

rels of Distilled Spirits, D.C.Mass., 
27 F.Cas.No.15,946, 1 Lowell 244, & 
Int,Rev,E(‘c. 20. 

33 C.J. p 382 note 32. 


69. U.S.—U, S. V. Two Hundred and 
Seventy-Eight Barrels of Distilled 
Spirits, C,C.Mass„ 28 F.Cas.No.lB,- 

68L 
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for services within the scope of his official duties 
is contrary to public policy,it has been held 
that a deputy marshal is entitled to receive a re¬ 
ward expressly authorized by competent legislative 


authority and sanctioned by the executive officer 
to whom the legislative power has delegated ample 
discretion to offer a rewardJ^ 


IlSTTEItlSrAL WATERS. See the C.J.S. title ITav- 
igable Waters § 1, also 33 C.J. p 270 note 87. 

IITTER17ATIONAL. A generic term defined as per¬ 
taining to relations between nations. When applied 
to business or transactions of private character, it 
imports dealings of some sort in matters or with 


people of different nations, or which have some re¬ 
lation to them.i 

The term is used in contradistinction to ^^uniei- 

pal.”2 

Phrases employing the word are set out in the 
note.3 


m U.S.—Matthews v. U. S., 32 Ct. 
Cl. 123, anirmed U. S. v. Matthews, 
19 S.Ct 413, 173 U.S. 381, 43 ,L.JEd. 
738. 

71. U.S—U. S. V. Matthews, Ct.Cl., 
19 S.Ct. 413, 173 U.S. 381, 43 L.Ed. 
738. 

33 C.J. p 382 note 35. 

1. Ky.—Travelers’ Ins. Mach. Co. v. 
Travelers’ Ins. Co., 134 S.W. 877, 
881, 112 Ky. 523. 

N.Y.—Koehler v. Sanders, 25 N.E. 
235, 236, 122 N.Y 65, 6 L.R.A. 576. 
is in common use, and in its 
nature it is descriptive, and ordinar¬ 
ily characterizes the business to 


which It pertains rather than its 
origin or proprietorship.” 

Ky.—Travelers’ Ins. Mach, Co. v. 
Travelers' Ins. Co., 134 S W. S77, 
SSI, 142 Ky. 523. 

N.Y.—Koehler v. Sanders, 25 N.E. 
235, 236, 122 N.Y. 65, 6 L.R.A. 576. 

2. Ind,—Root V. Erdelmyer, Wils. 
99, 105. 

Or.—Cook V. Port of Portland, 27 P. 
263, 264, 20 Or. 580, 13 L.R.A. 533. 

3. Phrases construed. 

(1) "International commerce” see 
Commerce § 3. 

(2) "International ferry,” general¬ 
ly and as distinguished from "ferry’* 


see Ferries § 1, and, speciflcally, as 
referring to compensation of in¬ 
spectors of the United States immi¬ 
gration service see Aliens § 82 note 
22 ( 2 ). 

(3) "International law,” generally 
and as distinguished from “munici¬ 
pal law” see International Law § 2. 

(4) "International offenses” see 
International Law § 2. 

(5) "International transportation,” 
meaning transportation by air, some¬ 
times referred to as "international 
transportation by air” or "interna¬ 
tional air transportation,” is defined 
in Aerial Navigation § 7 in Pocket 
Parts. 
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Interest . 1 

Interest certificates. 82 

Interest coupons. 82 

Interested . 82 

Interest (imprimis) rcipublica; iit pax in reg¬ 
no conservelur, ct quaccunque paci adver- 

sentur provide dcclincntur . 82 

Interest in land . 2 

Interest in real estate. 2 

Interest policy . 82 

Interest reipublica; nc maleficia romaneant im- 

punita . 82 

Interest rcipublicac, nc quis re sua male utatur 82 

Interest reipublicae quod homines conserventur 82 

Interest rcipublicse res judicatas non rcscindi 82 


Interest rcipublicic suprema huminum testa- 


menta rata haberi . 82 

Interest rcipublicai ut bonis bene sit, et male 

malis, ct suum cuique. 82 

Interest reipublicai ut carceres sint in tuto... 82 
Interest reipublicai ut quilibet re sua bene uta¬ 
tur . 82 

Interest reipublicai ut sit finis litium. 82 

Interests . 83 

Interfere . 83 

Interference . 83 

Interim. 83 

Interinsurance . 84 

Interior .*. 84 

Intcrlaqucare . 84 

Interline . 84 

Interlineation . 84 


Page 

Interlock . 84 

Interlocking . 85 

Interlocutio principis . 85 

Interlocutor. 85 

Interlocutorio . 85 

Interlocutory . 85 

Interlocutory application. 85 

Interloper . 85 

Interlopers . 85 

Interlude . 85 

Intermarriage. 86 

Intermeddle . 86 

Intcrmcddlcr. 86 

Intermediary. 86 

Intermediate . 86 

Interment . 87 

Inter mcrcatorcs jus accrcscciidi locum non 

liabct. 87 

In terminis tcriniuantibus. 87 

Inlcrmilicnt . 87 

Intermittently . 87 

Intermixture . 87 

Intern . 87 

Internal . 87 

Internally . 8S 

Internal police . 87 

Internal waters . 1275 

International .. 1275 

Joint interest . 2 

Person interested. 4 

Public interest.. 3 
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INDEX TO 

INTEREST 


Abandonment of tender, appeal as suspending inter¬ 
est, § 59 n. 85 

Abatement on condition of prompt payment of interest 
for principal, § 86 

Abbreviations, construction of use in contract, § 7 
Absence, 

Creditor preventing payment, suspension of inter¬ 
est, § 50 

Debtor to prevent demand to start running of in¬ 
terest, § 46 
Acceptance, 

Account, implied promise to pay interest, § 16 
Demand for payment, evidence in action for in¬ 
terest, § 78 

Interest as bar to recovery of principal, § 71 
Lower rates as waiver of higher, § 86 
Payment of principal, waiver of right to inter¬ 
est, § 29 

Payment without prejudice, 

Prevention of running of interest, § 52, p. 04, 
n. 48, 45 

Stopping of running of interest, § 52 
Principal under protest, right to recover interest, 
§ 71 

Simple interest as waiver of claim for compound 
interest. § 20 

Unenforceable check as waiver, § 29, p. 41, n. 72 
A(‘Cord, 

Allowan(*e of interest on unliquidated demands, 
§ 19, p. 29 

Debt affecting riglit to recover interest, § 71 
A(*(‘ount stated, 

A(‘cruod interest, S 6 
Allowance of interest, § 16 
Accounting, 

Kx(‘('ssive dennand, lime during which interest 
runs, § 46 

Inac<'urat(^ a(*countiug, date from which interest 
computed, § 45, n. 52 
A(‘counts, S 1^ 

Actions on, time from which interest runs, § 45, 
n. 59 

Comnumcement of mit, starting of interest, § 47, 
n. 98 

Mistake in settlement, time during which interest 
runs, § 46 

Off-setting inter(‘St on orodits, time from whidi 
interest runs, § 41, n. 14 
Open {H'couat, 

Judicial demand as starting nmning of inter¬ 
est, S 47, p. 69, n. 8 

Statute fixing terms of interest, § 42 
Unll(iul(lat(*d dennaud wluu’o account necessary to 
determine amonui dues § 19, p. 80, n. 54 
Accrual, time, § 26 

Accrual of indebtedness, time during which interest 
runs, § 44 

Accuuied int(*rest, ctoutracts, § G 
47 CJ.B. 


Acknowledgment of demand by debtor to start run¬ 
ning of interest, § 46, n. 76 
Actions, 

Accoxmt. time from which interest runs, § 45, 
n. 59 

Agreement not to sue as suspending running of 
interest, § 49 

Alien property custodian, war as suspending in¬ 
terest, § 62, n. 25 

Commencement as demand to start running of 
interest, § 47 

Distinct cause of action, interest as, § 71 
Divorce and alimony, appeal as suspending inter¬ 
est, § 59, n. 85 

Incident of debt, interest as, § 70 
Judgment to bear same rate of interest as con¬ 
tract, § 40, p. 52, n. 9 

Law of place where suit is brought as governing 
allowance of interest, § 4 
Nature and form of remedy for interest, § 69 
Pendency, suspension of running of interest, § 55 
K^covery of interests, §§ 69-80, pp. 74-81 
Stockholders, review as suspending interest, § 59, 
n. 85 

Time from which interest runs, § 41 
Administration of estates, stopping of running of in¬ 
terest, § 54 

Admissions in account stated, allowance of interest, § 
16 

Admissions in pleading, starting running of interest, 
§ 47, p. 00, n. 2 

Advance payment of interest, § 27 
Advances, 

Compensation for use of money, § 10 
Evidenced by note, legal rate, § JM, n. 86 
After-acquired rights, operation of statutes, § 5 
Agents, 

Enemy having resident agent, war as suspending 
interest, § 62 

Paying note to himself out of funds collected af¬ 
fecting right to interest, § 7, n. 23 
Agreement, 

Compensation for use of money, § 9 
Contracts, generally, post 

Judgment entered as security, allowance of inter¬ 
est, § 21 

Money received for use of another, § 12 
Buhmission of amount of demand to decision of 
others, § 10, p. 81 

Alien enemi(‘S, war as suspending interest, § 62 
Alimony, appeal as suspending interest, § 50, n. 85 
Amendment of pleading in action for recovery of in¬ 
terest, § 76 
Amorti7.(Hl loan, § 66 

Amoinit tendered to stop running of interest, § 52 
Annual Inhu'est, 

D(41ned, § 1, p. 10 
Time of accrual, § 26 
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Answer in action for recovery of interest, § 75 
Appeal, 

Stopping of running of interest, § 56 
Suspension of interest, § 59 
Appellate courts, allowance on judgments or decrees, 
§ 21 

A.pportionments, § 28 

Arbitrary and capricious conduct of creditor, suspen¬ 
sion of interest, § 50 

Arbitration, agreement to arbitrate affecting recovery 
of interest, § 71, n. 77 
Arbitration awards, § 20 

Ascertainable claims, allowance of interest on unliqui¬ 
dated claim, § 19, p. 31 

Assignee for creditors, sale as stopping running of in¬ 
terest, I 61, n. 9 

Assignment of chose in action to another as a gift, 
liability for interest, § 10 
Attorney’s fees. 

Judgment allowing, § 21 
Judgment including, rate of interest, § 40 
Awards, § 20 

Demand to start running of interest, § 46 
Banks, judgment for preferred claim against bank in 
liquidation, § 21, p. 35, n. 8 
Bar, § 29 

Recovery of principal by payment of interest, § 71 
Subsequent action for interest by receipt of prin¬ 
cipal, § 71 

Bill, presentation as demand to start running of in¬ 
terest, § 46, n. 76 
Bills and notes. 

Account covered by note, allowance of interest, 
§ 16 

Advances evidenced by, legal rate, § 34, n. 36 
Apportionment of interest, § 28 
^ ‘Contracts as to compound interest, § 6 

Delinquent installment, legal rate, § 34, n. 26 
Evidence in action for interest, § 78, n. 28 
Installments, interest on installments, § 15 
Interest on payments made before maturity, § 10 
Judgment on note for principal sum which in¬ 
cludes interest, § 40, p, 52, n. 9 
Loss of instrument, suspension of interest, § 50 
Mortgage note, legal rate, § 34, n. 26 
Order for sale of property, power to contract as 
to rate, § 35, n. 40 

Pleading in action for recovery of interest, § 74 
Reduction of rate, consideration, § 37, n. 64 
Release of interest indorsed, suspension of inter¬ 
est, § 48 

Rent note, legal rate, § 34, n. 26 
Time during which interest runs, statutory pro¬ 
visions, § 42 

Withholding proceeds, liability for interest, § 13, 
n. 93 

Bonds, 

Apportionment of interest, § 28 
tiolding funds in readiness to pay, stopping of in¬ 
terest, § 53 

In lieu of deposit in court, stopping of running 
of interest, § 54 

Interest coupons, allowance of interest on, § 15 
Loss or destruction of instrument, offer of bond 
to suspend interest, § 50 

Mortgage bonds, suspension of right to demand 
payment of coupons, § 15, n. 3 


Bonds—Continued, 

Partial payment of installment, applications, § 
66, n. 47 

Penal bonds, § 18 

Receivership, suspension of interest, § 57 
Secured hy mortgage on property in another 
state, law governing rate, § 31, p. 42, n. 91 
Suspension of interest, § 49, n. 16 
Suspension of interest by failure to furnish, § 50, 
n. 19 

Time during which interest runs, § 42 
Bonus, necessity of writing for rate higher than legal, 
§ 37, n. 69 

Bonus for extension of time for payment, § 17 
Burden of proof, action for recovery of interest, § 7S 
Certainty of amount, time from which interest runs, 
§ 46 

Changes in statutory rate, § 33 

Checks, waiver of interest by acceptance of unen¬ 
forceable check, § 29, p. 41, n. 72 
Circumstantial evidence, actions for recovery of inter¬ 
est, § 78 

City chamberlain, rate allowed by, § 34, n. 36 
Commencement of action. 

Amendment of complaint to cover intei‘est accru¬ 
ing after commencement, § 76 
Demand to start running of interest, § 47 
Commercial paper. Bills and notes, generally, ante. 
Common law to govern in absence of proof of statute 
law, § 4 

Compensation for, 

Default in payment of debt or obligation, § 23 
Money withheld, § 3 
Use of moneys, §§ 9-13 

Power to contract as to rate, § 36 
Complaint in action for recovery, § 74 
Compound interest, 

Accounts, § 16 
Computation, § 68 

Computation to avoid payment, § 63 
Consideration for contract, § 7 
Construction of contract, § 7 
Contracts, § 6 

Default in payment, computation at regular rate, 
§ 34 

Defined, § 1, p. 10 
Implied contracts, § 8 
Judgment, § 21 
Not favored, § 3 

Pleading in action for recovery, | 73, n. 88 
Rests in computation, § 65 
.Statutory provisions, § 5 
Waiver, § 29 

Compromise of debt, right to recover interest, § 71 
Computation, §§ 41-68, pp. 52-74 

Concealment of creditor preventing paynuuit, suspen¬ 
sion of interest, § 50 

Conditional tender, stopping of running of interest, § 
52 

Confirmation of arbitration award, necessity for al¬ 
lowance of interest, § 20 
Conflict of laws, §§ 4, 31 

General and special statutes, § 33 
Time interest runs, § 42, n. 36 
Consent judgments, demand to start running of inter¬ 
est, § 46 


1280 



INDEX TO INTEREST 


Consideration, 

Agreement reducing rate, § 36 
Contract, § 7 

Increase or reduction of rate, § 37 
Constitutional and statutory provisions, § 5 
Accounts, allowance of interest, § 16 
Affirmance of judgment on appeal, § 59, p. 69, n. 3 
Changes in statutory rate, § 33 
Compound interest, 

Contract in advance for compounding of in¬ 
terest, § 6 
Judgment, § 21 

Not favored in absence of statute, § 3 
Computation, § 64 

Construction of statutes fixing rate, § 32 
Contracts to pay interest, § 6, n. 2 
Creature of statutory origin, § 3 
Decrees in equity, § 21 

Demand for payment of principal, time during 
which interest runs, § 46 

Deposits in court, stopping of running of inter¬ 
est, § 54 

Express contract providing for higher rate, § 37 
Foreign laws, pleading in action for recovery of 
interest, § 74 

Increase of rates on maturity of obligation, § 30, 
n. 50 

Judgments, § 21 
Rate, § 40 

Liabilities subject to statutory rate, § 34 
Payment of principal affecting recovery of inter¬ 
est, § 71 

Pleading in action for recovery of interest, § 74 
Power to contract as to rate, § 36 
VowoT to regulate, § 30 
Rato, §§ 32-34 
Retrospective laws, § 5 
Rules governing construction, § 5 
SiKicial statutes, change in rate, § 33 
Time during which interest runs, § 42 
Unliquidated demands, allowance of interest, § 
10, p. 30 

Unreasonable and vexatious delay in payments, § 
24 

Verdict, allowance of interest, § 20, n. 07 
Waiver of right to interest by acceptance of pay- 
tnent of principal, § 29 

Written Inslniments for payment of money, al¬ 
lowance, § 22 

Oonstruction of statute, § 5 

{Contested debt, compromise affecting right to I'ocover 
interest, § 71 

Uontiiuiance for attorney's illness, suspension of in¬ 
terest, § t50, n, 10 
Contracts, §§ 0-8, pp. 17-21 

Abbreviations, construction, § 7 
Absence of contract as to rate after maturity of 
debt, § 39 

Allowan(‘e in absence of statute, § 3 
Allowance of interest, § 2 
Breach of contract, 

Pay money, implied contract to pay interest, 

§ 8 

Rate after breach and until Judgment, § 30, 
n. 41 

Change in statutory rate of interest, | 33 
47 


Contracts—Continued, 

Commencement of action for breach as starting 
running of interest, § 47, p. 60, m 3 
Compound interest, § 6 

Compound interest not favored in absence of con¬ 
tract, § 3 
Consideration, § 7 

Higher or lower rate of interest than agreed 
to, § 37 

Creation or accrual of indebtedness, time during 
which interest runs, § 44 
Default in payment, § 23 
Dispute of amount due, § 19, p. 29, n. 41 
Express contracts, § 7 

Compound interest, § 8 
Higher rate than legal rate of interest, § 37 
Evidence in action for recovery of interest, § 78 
Fixing term of interest, § 43 
Future dealings, statute reducing rate, § 33 
Grounds for allowance, § 3 
Implied contracts, post. 

Independent action for interest, § 71 
Interest coupons or notes, allowance of interest 
on, § 15 

Judgment as contract, § 33 
Judgments on contracts fixing rate, § 40 
Law governing, §§ 4, 31 
Legal rate, no rate of interest named, § 34 
Modification of rate, § 36, n. 41 
Omissions, construction, § 7 
Oral contracts, validity as to legal rates, § 37 
Part of debt, interest as, § 70 
Payment of interest in advance, § 27 
Payment of principal, action for recovery of in¬ 
terest, § 71 

Power of legislature to regulate rate, § 30 
Power to contract as to rate, § 36 
Prevention of payment by creditor, suspension 
of interest, § 50 

Questions for jury in action for recovery of in¬ 
terest, § 79 
Rate, § 34 

After maturity of debt, § 39 
Question for jury in action for interest, § 79 
Stiimlations, §§ 35-38, pp. 46-49 
Reduction of rate, § 30 

Ne(‘essity of writing, § 37 
Repudiation of contract to loan money, interest 
on whole sum, § 10, n. 79 

Requisites and validity of contracts as to rate, § 
37 

Rests in computation of interest, § 65 
Utiles governing, § 6, p. 17; § 7 
Silence as to interest or rate, § 33 
Statement as to rate in contracts, § 38 
Statute fixing terms of interest, § 42 
Statutory rate to apply, § 34 
Suspension of interest, § 49 
Third party beneficiary, cc)mmcn(‘ement of action 
as starting interest, § 47, n. 91 
Time for payments not fixed, time from which 
int<u’est runs, § 46 
Time of accrual of interest, § 26 
Unreasonable and vexatious delay in payment, al¬ 
lowance of interest, § 24 
Verdl<‘t, allowance of interest, § 20, u. 67 
Waiver of interest due, § 29 
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Oontracts----<Jontiiined, 

War as suspending interest, § 62 
Writing, necessity, § 37 

Written instruments for payment of money, al¬ 
lowance of interest, § 22 
Conventional interest. 

Defined, § 1, p. 10 
Evidence of agreement to pay, § 78 
Conversion, 

Presumption as to time in action for recovery of 
interest, § 78 

Property into money, liability for interest, § 13 
Suspension of interest, § 48, n. 7 
Time during which interest runs, § 44 
Correspondence, contract by correspondence, allow¬ 
ance of interest on, § 22, n. 20 
Counterclaim, 

Existence of unliquidated counterclaim as bar of 
interest on claims, § 19, p. 30 
Filing as starting running of interest, § 47 
Coupons, 

Demand for payment of principal, time during 
which interest runs, § 46 
Interest on, § 15 

Law governing rate, § 31, p. 42, n. 91 
Mortgage coupon, legal rate, § 34, n. 26 
Pleading in action for recovery of interest, § 74 
Course of dealings between parties, implied contract 
to pay interest, § 8 
Courts, power to determine rate, § 30 
Creation of indebtedness, time during which interest 
runs, § 44 

Cross claim unliquidated, allowance of interest, f 19, 
p. 31 

Custody of law, funds in custody, § 25 
Customs and usages. 

Accounts, allowance of interest on, § 16 
Evidence in action for recovery of interest, § 78, 
n. 25 

Evidence of knowledge of custom of creditor to 
charge interest, § 10 
Implied contract to pay interest, § 8 
Mercantile rule, application of partial payment, 
§ 66 

Money received for the use of another, § 12 
Origin and histories, § 2 

Questions for jury in action for inf(u*est, § 79 
Rests in computation of interest, § 65 
Striking periodic balances, compniation of inter¬ 
est on interest, f 16 

Daily bank balances, failure to demand interest as de¬ 
fense to claim for, § 75 
Damages, 

Actions for damages, time from whk'h interest 
runs, § 41 

Award on appeal, allowance of interer.t, § 50 
Discretion of jury to give interest as damages, § 2 
Incident of principal where recov(‘ruble as dam¬ 
ages, § 70 

Increased rate after default as liquidation of 
damages, § 30 

Interest on foreign judgment recoverable as dam¬ 
ages, § 4 

Interest rccovei’able as damages as incident of 
X3rincipal, § 70 
Judgment for, § 21 

Rate of interest, § 40 


Damages—Continued, 

Pleading in action for recovery of interest, § 74 
War as suspending interest, § 62 
Dates, pleading in action for recovery of interest, § 
75 

Days, increase by computation of days instead of 
years, § 63, n. 38 

Days of grace, calculation of term of interest, § 43 
Death of parties, suspension of interest, § 48 
Debt action on judgment, allowance of interest, § 21 
Decedent’s estates, interest on claims against estate, 
§ 21, n. 98 

Declaration in action for recovery, § 74 
Declarations, evidence in action for recovery of inter¬ 
est, § 78 

Declaratory relief, including demand for interest, § 
74, n. 92 

Decrees. Judgments and decrees, post 
Deduction from principal of nncarned interest paid 
in advance, § 27 

Deed of trust, sale affecting running of interest, § 61 
Default, 

Increased rate after default, § 36 
Increased rate from date of contract, § 3(i 
Necessity for interest to begin to run, § 44, n. 45 
Payment, allowance of interest, § 23 
Payment conditioned on default in payment of 
principal, time during which interest runs, § 
45 

Rate after maturity of debt, § 3J> 

Definitions, § 1, pp. 8-12; § 73 
Delay, 

Appeal, suspension of interest, § 59 
Appeal from garnishment, suspension of interest, 
§ 56 

Collection of claim, suspension of interest, § 50 
Deposit in court, stopping of rumung of interest, 
§ 54, n. 58 

Distribution of proceeds of sale, 

Stopping of ninning of interest, § Gl, n. 11, 14 
Time when interest I’uns, § 61, n. 11 
Litigation, suspension of interest, §§ nfi-GO, pp. 
67-70 

Receivership, suspension of inten^st, § 57 . 
Reduction of claim hy allowance for delay, § 19, 
p. 32, 11. 64 

Stay of proceedings, stopping of naming of inter¬ 
est, § 60 

TonniiuUion of action, starting of running of in¬ 
terest, § 47 

Withholding money by unnMisonable and vexa¬ 
tious delay, questions for jury in action for 
hit.crest, § 79 
Delay in payment, 

Allowance whore unrensonabh^ and vexatious, § 
24 

Obligation, allowance of int<M‘(\st„ § 23 
Principal, r<'sult of ncvglect of <*r('ditor, § 29 
Delinquent installnamts, legal rates, § 31, u. 20 
Demand, 

Allowance of interest from time of demand, § 15 
Debts payable on demand, time during whicli in¬ 
terest runs, ^ 46 

Delay in payment due to crcKlitor not making 
proper demand, § 24 
Liquidated demands, § 19, pp, 28-32 
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Demand—Continued, 

Neglect of creditor to demand and enforce pay¬ 
ment of principal, § 29 

Payment of principal, time during which interest 
runs, § 46 

Pleading in action for recovery of interest, § 74 
Prior demand before commencement of action to 
start interest, § 47, n. 91 

Reasonable value of goods or services, allowance 
of interest, § 19, n. 30 
Unliquidated demands, § 19, pp. 28-32 
Want of demand, plea in action for recoveiy of 
interest, § 75 

Demurrer, action for recovery of interest, § 75 
Depositary, interest paid recoverable by successful 
claimant, § 54 

Depositor, demand to start running of interest, § 46 
Deposits in court, 

Allowance of interest, § 25 

Escrow deposit as stopping running of interest, 
§ 67 

.Stopping of running of interest, § 54 
Deprivation of property, award of interest, § 13 
Destruction of instrument, suspension of interest, § 
50 

Discount for prepayment, § 67, n. 57 
Discretion, 

Allowance of interest, § 3 

Commencement of action, starting running of in¬ 
terest, § 47, n. 3 

Modilication of judgment or decree on appeal, al¬ 
lowance of interest, § 59 
Time from which interest runs, § 41 
Unliquidated demands, allowance of interest, § 
ID, p. 30 

Dismissal of action, commencement of action as de¬ 
mand starting running of interest, § 47 
Dispute, 

Amount due on contract, § 30, p. 20, n. 41 
Amount of claim, bar of inU'rest, § 10, p. 30 
Delay in payment of claim for which there is no 
ground of dispute, § 24 

District of Columbia courts, allowance on judgment, 
§ 31 
Divor(?e, 

App(‘al as suspending interest, § 50, n. 85 
Trust for funds payable, va(‘ation of trust, § 50, 
n. 07 

Doubtful debt, compromise affecting right to recover 
iutenvst, § 71 

Enemies, war as suspending interest, § 62 
Equity, 

Accounts, allowance of inUu-est on, § 36 
Allowance of rate diff<u-ent than expn'ssed hy 
(‘ontract, § 36, n. 41 

Chang(‘ of suit from law to (equity, d(^mand to 
start running of interest, § 47 
Compound interest, § 3 

Provision in obligation on which interest ac¬ 
crues, § 6 

r)(KU‘e(% allowance of inter(\st, § 21 
Incia^me rate after maturity, power to relieve, § 
36 

Nature and grounds of allowance, § 3 
Ph'nding in action for re(^overy of interest, § 74 
Time fnun which interest runs, § 41 
IQscrows, tender to stop running of interest, § 67 


Estoppel, § 29 
Evidence, 

Absence of proof of foreign law, § 31 
Action for recovery of interest, § 78 
Agreement to delay payment of principal during 
period for which interest paid, § 27 
Implied contracts to pay interest, § 8 
Knowledge of custom of creditor to charge inter¬ 
est, § 10 

Waiver of higher rate, § 36 

Excessive demand for payment of principal, time 
during which interest runs, § 46 
Execution, 

RecoveiT of interest on judgment, § 69 
Relief from obligation by payment of judgment 
into court, § 21 

Stay of execution as stopping running of interest, 
§ 60 

Suspension of interest, § 48, n. 7 
Time to which interest on judgment runs, § 41 
Executors and administrators, 

Sale, stopping of running of interest, § 61 
Ex parte award, allowance of interest, § 20 
Extension of time for payment, 

Bonus, § 17 
Consideration for, 

Increase of rate, § 37 
Promise to pay interest, § 7 
False representations, liability for interest on sum 
paid as a result of, § 13 
Federal courts, allowance on judgments, § 21 
Felony, contract to pay interest not implied where it 
would be felony, § 8 
Fiduciary, judgment against, § 21 
Findings, § 20 

Allowance of interest, § 23, n. 27 
Foreclosure sale, stopping of running of intex’est, § 61 
Foreign judgments, § 4 

Allowance of interest, § 21 
Rate of interest, § 31 
Foreign law, 

Illvidonce in action for interest, § 78, n. 35 
Pleading in action for recovery of interest, § 74 
Proof in action for recovery of interest, § 77 
Form and sufficiency of demand to start running of 
interest, § 40 

Form of remedy for i-ccovcry, § 69 
Fraud, 

Oompouncl interest, § 3 
Money fraudulently obtained, § 13 
Funds in litigation or in custody of law, § 25 
Garnishment, appeal as stopping of running of inter¬ 
est, § 56 

Gifts, compensation for use of money, § 10 
Good faith, 

Adoption of foreign place for performance of con¬ 
tract, § 4 

Denial of demand for payment, time from which 
interest runs, § 46, n. 62 

Dispute as to right to recover, interest on liqui¬ 
dated d('mand, § 10, pp. 30, 31 
Moikt r(M!eived for the xise of another, liability 
for int(^r('«t, § 32 

'Money roccuved in good faith, time during which 
interest runs, § 44 

Witliholding money due to another, § 13, n. 93 
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Goods furnished, unliquidated demand for reasonable 
value, § 19, p. 30 

Government, liability for interest, § 3, n. 53 
Government bonds, apportionment of interest, § 28 
History, § 2 

Holding funds in readiness to pay principal, suspen¬ 
sion of interest, § 53 

Impairment of obligation of contract, change in statu¬ 
tory rate, § 33 
Implied contracts, § 8 

Accounts, allowance of interest, § 16 
Fixing term of interest, § 43 
Laches as har of interest, § 29 
Law governing, § 4 
Legal rate, §§ 33, 34, 37 
Payment for use of money, § 0 
Questions for jury in action for interest, § 79 
Rate after maturity of debt, § 39 
Incapacity of party. 

Legal rate, § 34 
Suspension of interest, § 48 
Incident to principal, § 70 
Increase 

Computation of days instead of years, § 03, n. 3S 
Judgment on appeal, suspension of interest, § 59 
Rate, 

Consideration, § 37 

Date of contract in case of default, § 30 
Maturity of obligation, power to contract 
for, § 30 

Independent action for interest provided by contract, 
§ 71 

Independent covenant, action for recovery of int<'rcst, 
§ 71, n. 08 

Inferences, actions for recovery of interest, § 78 
Injunction, suspension of interest, § 58 
Insane persons, money used for necessaries, legal 
rates, § 34, n. 38 
Insolvency, 

Bank, pleading in action for recovery of interest, 
§ 74, n. 92 

Payment of debt as extinguishing right to recover 
interest, § 71, n. 77 

Sale of property to satisfy debt, stoppijig of run¬ 
ning of interest, § 61 
T ‘.stallments, 

Contracts, 

Payment of interest on overdue and unpaid 
installments, § 0 

Time during which interest runs, § 41, n, 45 
Debt payable in installments, § 14; § 63, n. 38 
Interest on installments of interest, § 15 
Principal, 

Demand for payment of principal, time dur¬ 
ing which interest runs, § 40 
Rates after installments become duo, § 39 
Time of accrual of interest, § 2G 
Receivership as suspending interest, § 57 
Intent, 

Construction of contract, § 7 
Implied contract to pay interest, § 8 
Interest on loans, § 10 
Rate after maturity of debt, § 39 
Interest coupons, interest on, f 15 
Interest notes, interest on, § 15 
Interest on indebtedness, defined, § 1, p. 11 


Interest on interest Comx>ound interest, generally, 
ante. 

Interpleader proceeding, suspension of interest, § 55, 
n. 72 

Issues, proof and variance, action for recovery of in¬ 
terest, § 77 

Joinder of liquidated and unliquidated claims, allow¬ 
ance of interest, § 19, p. 28, n. 36 
Joint debtors, war as suspending interest where one 
resides in country with creditor, § 62 
Joint obligors, liability for compound interest on re¬ 
lease of one, § 3 
Judgments and decrees, § 21 

Action on open account, judicial demand as start¬ 
ing running of interest, § 47, p. GO, n. 3 
Affirmance, time during which interest runs, § 59 
Change in statutory rates, § 33 
Contract fixing terms of interest, § 43 
Contracts fixing rate of interest, § 40 
Damages, rate of interest, § 40 
Demand to start running of interest, § 46 
Foreign judgments, law governing, § 4 
Merger of debt in judgment, 

Rate after maturity of debt, § 39 
Time to which interest runs, § 41 
Nature and form of remedy for recovery of in¬ 
terest, § 00 

Nunc pro tunc, time when interest runs, § 41, n. 
18, 21 

Offer of judgment as preventing running of in¬ 
terest, § 52, p. 63, n. 36 

Open account, judicial demand as starting rim- 
niiig of interest, § 47, p. 60, n. 3 
Rate of interest, §§ 31, 40 

Reversal on appeal, susjxinslon of intoi’ost, § 59 
Silence as to interest, § 21 
Silence as to rate, § 40 
Statutory provisions, 

Changing rate of interest, § 32 
Time during which intci’cst runs, § 42 
.Stay of execution, time of running of interest, § 
60 

Time when interest nins, § 41 
Time when interest accrues, § 26, n. 44 
Unliquidated demands, 

Allowance of interest, § 19, p, 30 
IMorged in judgment, allowance of interest, ^ 
19, p. 38 

Verdicts, allowance of interest prior to Judgmenr, 
§20 

War, abatement of interest for period of war, § 
62, n. 25 

Judicial sales, stopping of running of interest, § (51 
Keeping tender good to prevent running of lnt(u*(Nst, 

52 

Laches, 

Bar of interest, § 29 

Collection of claim, suspension of Interest, § 50 
Law governing. Conillct of laws, generally, ante 
Lawful interest, 

Defined, § 1, p. 11 
Legal interest distinguislUMl, § 1 
Legal rate, § 32 
Changes in, § 33 
Changes in statutory rate, § 33 
Default in installment of principal, § 89 
Defined, § 1, p. 11; § 73 


1284 



INDEX TO INTEREST 


Legal rate—Oontiniied, 

Express contract for rate higher than legal, § 37 
Implied contracts, § 37 
Judgment, § 33 

Silent as to rate, § 40 
Lawful interest distinguished, § 1 
Letter providing for rate higher than legal, § 37, 
m GO 

Liabilities subject to, § 34 
Maturity and default in payment of debt, § 39 
Particular liabilities, § 34 
1^0wer to contract, § 3G 
Written contract for higher i*ate, § 37 
Tjetters, rate higher than legal, § 37, n. 69 
Ijiability for, §§ 3-29, pp. 13-41 
T^ieus, 

Sale of property to pay, stopping of running of in¬ 
terest, § 61 

Unliquidated demands, allowance of interest, § 
19, p. 29, n. 43 

Limitation of actions for recovery, § 72 
liquidated demands, § 10, pp. 28-32 
Action for recovery of interest, § 71 
Attorney’s fees, rate of interest, § 40 
Time during which interest runs, § 44, n. 48; § 
45 

Written instruments for payment of money, § 22 
Litigated funds, § 25 
Loans, 

Amortized loan, § CO 
Compensation for use of money, § 10 
Kat(^ after maturity of debt, § 30 
Iteducing rate, § 30 

Loss of instrument, suspension of interest, § 50 
Mandamus proceedings, allowance on order in, § 21, 
n. 09 

Master’s report, interest on finding as to amount due, 

§ 20 

Maturity of obligation, 

A(‘coiuit, allowance of interest, § 16 
Bond, suspension of interest, § 49, n. 16 
Demand for payment, time during which inten^st 
runs, § 46 

Increased rate on default, § 36 
Interest on inteia^st that accrues afUn- maturity, § 
15 

Loan, interest on payments made befon^ maturity, 
§ 10 

Power to contract for increased rate, § 36 

Rate after maturity, § 30 

Time, 

Accrual of interest, § 26 
During which interest runs, §§ 45, 46 
Medium of payment, tender to stop running of inter¬ 
est, § 52, p. 65, n. 50 

MercautUe rule, application of partial paynnmt, § 66 
Merger of uuli(iuidat(‘(l demand in judgment, allow- 
au<‘e of iuten^st, § 10, p. 28 
Mistake, 

Jaiw governing interest on mom^y paid by mis¬ 
take, § 4 

Money paid or received by mistake, liability for 
interest, § 11 

Money r(K‘eiv(Hl and held throtigh mistake, time 
during whidi interest runs, § 46 
Modifientlou of judgment or decree on appeal, allow¬ 
ance of interest, 8 69 


Money wrongfully obtained, time during which inter* 
est runs, § 44 

Mortgage bonds, suspension of right to demand pay 
ment of coupons, § 15, n, 3 
Mortgage coupons, legal rate, § 34, n. 26 
Mortgage notes, legal rate, § 34, n. 26 
Mortgages, 

Foreign property, law governing rate, § 31, p. 42 
n. 91 

Sale of property, stopping of running of interest. 
§ 61, n. 14 

Motion for new" trial, 

Delaying entry of judgment, interest on verdict, 

§ 20 

Suspension of interest, § 59 
Motion for rehearing, suspension of interest, § 59 
Nature and grounds for allowance, § 3 
Nature of remedy for recovery, § 69 
Necessaries for insane persons, legal rate on money 
used for, § 34, n. 38 

Negotiable instruments. Bills and notes, generally, 
ante. 

New trial. 

Interest on verdict on delay of entry of judgment, 
§ 20 

Suspension of interest, § 59 
Nonjcsidents, war as suspending interest, § 62 
Notes. Bills and notes, ante. 

Notice of demand for payment of principal, time dur¬ 
ing which interest runs, § 46 
Nunc pro tunc judgment, 

Time from which interest runs, § 41, n. 18 
Time to which interest runs, § 41, n. 21 
Offer of judgment as preventing running of interest, 
§ 52, p. 63, n. 36 

Offer of payment, pi’evention of running of interest, 
§ 52 
Offset, 

Interest on credits, time from which interest 
runs, § 41, n. 14 

Right to interest on claim, § 10, p. 32 
Tender to stop running of interest, § 52, p. 65, n. 
50 

Oil lease development contract, legal rate, § 34 
Omissions in contracts, construction, § 7 
Open accounts, 

Allow^ance of interest, § 16 
Statut(^ fixing term of interest, § 42 
Option to remit part of judgment, time of running of 
interest, § 50 

Oral contracts, validity as to legal rate, § 37 
Orders of court, 

Distribtition, change on appeal affecting interest, 
§ 59 

Preventing payment of debt, suspension of inter¬ 
est, § 48 

Stopping of running of interest on funds subject 
to order, § 54 

Suspension of interest, 8 58, n. 77 
Origin, § 2 

Over-due installments of interest, allowance of inter¬ 
est, 8 15 

Parol (wideuce in action for recovery of interest, § 78 
Part payment, 

Advance, time of accrual of interest, § 26 
Application, § 66 
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Part payment—Continued, 

Creditors acceptance as waiver of interest, § 29, 
p; 41, n. 72 

Evidence in action for recovery of interest, § 78, 
n. 31 

Past-due installments, allowance of interest on, § 15 
Payment of interest, 

Advance, § 27 
Apportionment, § 28 
Bar of recovery of principal, § 71 
Conditioned on default in payment of principal, 
time during which interest runs, § 45 
Higher rate than legal as promise to continue to 
pay, § 37 

Negativing in pleading of action for recovery, § 
74 

Payment of principal, 

Ac cion for recovery of interest, § 71 
Allowance of interest for default in payment, § 
23 

Bonus for extension of time for payment, § 17 
Demand for, time during which interest runs, § 46 
Into court, relief from obligation by payment of 
judgment into court, § 21 
Pleading in action for recovery of interest, § 75 
Prevented, estoppel to assert interest, § 29 
Suspension of interest, § 51 
Penal bonds, § 18 
Penalty, 

Abatement on condition of prompt payment of in¬ 
terest or principal, § 36 

Increased rate after maturity of obligation, § 36 
Increased rate from date of contract in case of 
default, § 36 

Mortgage note, compounding, § 3, n. 72 
Nonpayment, power to contract as to rate, § 36 
Pendency of appeal, suspension of interest, § 59 
Pendency of litigation, suspension of running of inter¬ 
est, §§ 55, 59 
Per annum, 

Accrual of interest under interest fixing rate per 
annum, § 26 

Omission of words in statute, § 32, n. 5 
Per cent, construction of term, § 73 
Periodic installments of interest, allowance of inter¬ 
est on, § 15 

Personal injury action, interest on verdict, § 20, n. 67 
Personal representative, suspension of interest pend¬ 
ing appointment, § 48 
Petition in action for recovery> § 7^4 
Pleading in action for recovery, §§ 73-77, pp. 77-80 
Amendment, § 76 

Declaration, complaint or petition, §§ 74, 76 
Demurrer, § 75 

Issues, proof, and variance, § 77 
Negativing payment of interest, § 74 / 

Plea or answei*, § 75 
Subsequent pleadings, § 75 
Police power, power to regulate rate, § 30 
Prejudice against custom, § 2 
Presumptions, 

Action for recovery of interest, § 78 
Knowledge of custom for implication of contract 
to pay interest, § 8 
Prevention, 

Enforcement of execution, stopping of running of 
interest, § 60 


Prevention—Continued, 

Payment of obligation, suspension of interest, §§ 
48, 50 
Principal, 

Distinguished, § 1, p. 11 

Separate action for recovery of interest due be¬ 
fore principal, § 71 

Probate proceedings, interest on order allowing fees 
to attorney, § 21, p. 35, n. 2 
Profits distinguished, § 1, p. 11 
Promise to pay interest, 

Implied from acceptance of account, § 16 
When able, date from which interest computed, § 
45, n. 52 

Proof, actions for recovery of interest, § 77 
Property wrongfully taken or converted into money, 
liability for interest, § 13 

Protest, acceptance of piuncipal under protest affect¬ 
ing recoveiy of interest, § 71 
Public corporation bonds, apportionment of interest, 
§ 28 

Public policy, power to regulate, § 30 
Quantum meruit, 

Commencement of action starting running of in¬ 
terest, § 47 

Excessive demand, time during which interest 
runs, § 46 

Time during which interest runs, § 45, n. 60 
Questions of law and fact, actions for recovery of in¬ 
terest, § 79 
Bates, 

Contracts and stipulations, §§ 35-38, pp. 46-49 
Judgments, §§ 31, 40 
Liability subject to statutory rate, § 34 
Maturity of debt, § 39 
Per annum, accrual of interest, § 20 
Pleading in action for recovery of interest, set¬ 
ting forth rate, § 74 
Power to regulate, § 30 

Questions of law and fact in action for interest, 
§ 79 

.Statiitoiy provisions, § 5 
Rebate of interest, defined, § 1, p. 11 
Receipt in full to date, waiver of interest, § 29, n. 72 
Receipt of principal as bar of subsequ(^nt action for 
interest, § 71 

Receivership, suspension of running of interest, § 57 
Recovery, §§ 69-80, pp. 74-81 

Reduction of judgment, reversal on appeal with option 
of reduction, § 59, p. (>9, n. 3 
Reduction of liquidated demand by unliquidated 
claim, allowance of interest, § 39, p. 32 
Reduction of rate, 

Consideration, § 37 
Necessity of writing, § 37 
Prompt payment, § 3() 

Statutory provisions, § 33 
Reference, 

Exceptions to reward as Hnsp(?nding interest, § 50 
Partial payments, application, (JO, n. 47 
Report of referee, time to which interest runs, § 
41 n. 21 

Starting of running of interest, § 47 
Rehearing, suspension of interest, § 50 
Release of interest, 

Indorsed on note as suspension of lni:erost, § 48 
Payment and acceptance of principal, g 20 
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Rent) 

Distinguished, § 1, p. 11 
Rests in computation, § 65, n. 44 
Rent note, legal rate, § 64, n. 26 
Repeal of statute fixing rate, § 33 
Request for delay by debtor, imputation of laches to 
creditor, § 29 

Request of another for payment of money, date from 
which interest computed, § 45 
Resale of property, time from which interest runs, § 
41, n. 15 

Rests in computations, § 65 
Retrospective laws, § 5 

Computation of interest, § 64 
Reversal of judgment, appeal, suspension of interest, 
§ 59 

Review, suspension of interest, § 59 

Revival of judgment, computation of interest, § 21 

Right to, §§ 3-29, pp. 13-41 

Running accounts, § IG 

Sale, 

Administrator’s sale, stopping of running of in¬ 
terest, § 61, n. 9 

Necessity of writing for rate higher than legal, § 
37, n. 69 

Payment of debt, time to which interest runs, 
§ 41 

Power to contract as to rate, ^ 35, n. 40 
Stopping of running of interest, § 61 
Scire facias, allowance of interest on revival of judg¬ 
ment, § 21 

Separate action for recovery, § 71 
Service, 

Pleading, starting running of interest, § 47, p. 60, 
n. 6 

Summons as demand to start running of interest, 
§ 47, n, 90 

Services, 

Ifime during which interest runs on claim for 
scnwices, § 45, n. 60 

TJifiiquidat(‘d d(unand for reasonable value of 
services, § 19, p. 30 

Set-off, 

Application, § 67 

Dxisbmce of tinliqnidated set-off as bar of inter¬ 
est on claim, § 19, p. 30 
Filing as starting running of inteivst, § 47 
Setith'd accounts, allowance' of interest, § 16 
SherirPs sale, stopping of mnning of intex'est, § 61 
Simple Interest, defined, § 1, p. 11 
Small Loan Act, rate of inten'st on judgment, § 40, 
n. 99 

Solvency, sale of prop('rt:y to satisfy de'bt affecting 
running of inten'St, § 61 

Stal<(bold('rs, d('TK)sits in (‘ourt, stot)ping of running 
of Inten'st, § 54 

State, prefer('nc(' by allowance of interest, § 54 
Statutes. Oonstilutional and statutory provisions, 
ante. 

Stay of proceedings, stopping of running of interest, § 
60 

Biipttlations, 

Dc'faulted intex^est to become part of princi¬ 
pal, s('i)aratt' rocovc'ry, § 71 
Fixing t('rm of inten'st, § 43 
Proof in action for recovery of interest, § 78 


Stipulations as to rates, §§ 35-38, pp. 46-49 
Maturity of debt, § 39 
War as suspending interest, § 62 
Stockholders’ action, review as suspending Interest, 
§ 59, n. 85 

Stopping payment on liabilities, time during which 
interest runs, § 46, n. 84 
Strict construction of statute, § 5 
Striking of balance, 

Account, allowance of interest, § 16 
Implied contract to pay interest on interest, § 8 
Subsequent pleadings, action for recovery of interest, 
§ 75 

Sureties, war as suspending interest where surety 
resides in coiintiy with creditor, § 62 
Suspension, §§ 48-02, pp. 61-71 

Suspension of bank as excusing demand by depositor 
to start running of intei'GSt, § 46 
Tender, 

Abandonment, appeal as suspending interest, § 
59, n. 85 

Amount due, suspension of interest, § 50 
Deposits in court, stopping of running of interest, 
§ 54 

Escrow deposit, § 67 

Holding funds in readiness to pay pifincipal, § 53 
Prevention of running of interest, §§ 50, 52 
Test cases, waiver of interest by awaiting decision of 
case, § 29 

Third party litigants, pendency of litigation as sus¬ 
pension of interest, § 55 
Time, 

Accnxal, § 26 

During which interest runs, §§ 41-47, pp. 52-60 
Pleading in action for i*ecovery of interest, §§ 74, 
75 

Sue for recovery, § 72 

Title to interest as following title to fund, § 70, n. 61 
Torts, judgxnont for damages, § 21 
I'l-nde usages. Customs and xxsages, genex^ally, ante. 
Trespass, recovery of interest on wrongfully taking 
propexty or conversion into money, § 13 
Trial of action on review, snspoiision of interest, § 59 
Trovex*, recovery of interest on wrongfully taking of 
px'oi)ex4y, § 13 

Trust for funds payable, vacation of trust, § 59, n. 97 
Trustees, allowance on order settling account, § 21, p. 
35, n. 8 

TTiiconscionable rate, power to contract, § 36 
Uiioai'iied interest, deduction from principal, § 27 
United States rule, application of partial payment, § 
66 

Uxiliqnidated accounts, § 16 
Unliquidaled demands, § 19, pp. 28-32 

Ooiximencement of action as starting of interest, 
§ 47 

Demand for payment of principal, time from 
which interest rtins, § 46, n. 62 
Modification of judgment on rehearing, time of 
running of interest, § 59 
Time fx'om which intei'ost runs, §§ 41, 45 
Written instruimuits for payment of money, § 22 
TTnnmsouablo (h'lay in payments, § 24 
Usagt's. Customs and usages, ante. 

Use of anotiK'r, 

Money paid for, certainty of amount, time during 
whUb interest runs, § 45 
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Use of another—Continued, 

■Money received for, § 12 
Usury, 

Custom of taking interest in earliest times was 
known as usury, § 2 
Distinguished, § 1, p. 11 

Legal rate in absence of agreement for usurious 
interest, § 34, n. 26 

Variance, action for recovery of interest, § 77 
Verdicts, § 20 

Appeal or review as suspending interest, § 59 
Interest in addition to verdict in suit on open ac* 
count, § 16, n. 20 

Refusal to receive, suspension of interest, § 59 
Statutory provisions, time during which interest 
runs, § 42 

Time to which interest runs, § 41, n. 21 
Vexatious delay in payments, § 19, p. 29, n. 43; § 24 
Questions for jury in action for interest, § 79 
Time from which interest charged, § 45, n. 52 
Waiver, § 29 

Acceptance of lower rates, § 36 
Tender of principal, prevention of running of in¬ 
terest, § 52, p. 64, n. 38 


Waiver—Continued, 

Torts and suit on implied contract, time during 
which interest runs, § 44 
War, susi>ension of running of interest, § 62 
Withdrawal, 

Funds held for payment of principal, stopping of 
running of interest, § 53 
Stopping of running of interest, § 54 
Tender to prevent running of interest, § 52, p. 65, 
n. 51 

Withholding money or property belonging to another, 
liability for interest, § 13 
Writing, 

Contracts, § 7 

Denial in action for recovery of interest, § 
75, n. 7 

Necessity, § 37 

Pay excessive interest, § 5, n. 96 
Liquidated demand, allowance of interest, § 19, 

p. 28 

Written instruments, allowance of interest, § 22 
Wrongfully obtained money or property, § 13 
Time during which interest runs, § 44 
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Abandonment, 

Apportionment of assessment among affiliates, 

§ 650, 11. 78 
Income tax, post. 

Judicial relief on election of special assessment 
relief by commissioner, § 612, n. 51 
Notice of deficiency, presumption on review by 
tax court, § 709, p. 939 

Petition for review of assessments in tax court 
by supplemental petition, § 722, n. 21 
Abatement of action. 

Bond of taxpayer, death or resignation of col¬ 
lector, § 5T7 

E^orfeiture proceedings, § 952 
Petition for redctermiiiation on death of peti¬ 
tioner, § 706 
Abatement of taxes. 

Additional assessment, finding of deficiency be¬ 
cause of limitations, § 713 
Claim in abatement of assessment, § 695 
Claims of abatement as defense to action for re¬ 
covery of taxes on ground of payment after 
limitations, § 881 

Collection stayed by claim, refund, § 847, n. 82 
Collector’s duty to use diligence in collection, § 
784, n. 31 

Commissioner as bound by action of predecessor, 

§ 589 

Destruction of spirits in bonded warehouse, can- 
ccllaliou of warehouseman’s bond, § 58G 
Distilled spirits tax on loss by fire, etc., § 534, p. 
774 

E'^illng of claim for, susr>onsion of limitations for 
collection of tax, § 805 
Future collection not precluded, § 787 
Jeopardy assc'ssment, satisfaction of overpay¬ 
ment, § 853, n. 79. 

Pendency of claim as preventing payment of as- 
s(\ssment, § 768 

Theft of liquors from bonded warehouse, § 584 
Abattoirs, pro<‘essing tax, § 538, n. 31 
Abnormal conditions, 

Court’s power to compel commissioner to make 
special assessment, § 591 

Inventory, valuation of finished goods unsalable 
at normal prices, § 626, p. 862 
Si>e(‘ial assessments, § 012 

Abstract and title guaranty business, income tax, de- 
prcH'iatloii of abstract plant, § 357, n. 30 
A(*adenfi(! (lucstions. Moot questions, generally, post 
A(!Cessc)ries, 

Automobile accessories and parts, post 
Hporting goods, taxation, § 539 
AcckU'ut and health insurance, income tax, 

Amount received for injury as taxable income, § 
109 

Disability reserve, deduction, § 249, p. 308 


Accident and health insurance, income tax—Con¬ 
tinued, 

Noncancellable policies, deduction for additional 
reserve, § 249, p. 398, n. 29 
Trust income used in payment of premiums, lia¬ 
bility for tax, § 423, p. 632, n. 67 
Accountants, 

Estate tax, deduction of salaries as administra¬ 
tive expense, § 494, p. 718 
Income tax, deduction of expenditure to expunge 
order of suspension, § 256, n. 29 
Accounting, 

Accrual method of accounting, generally, post 
Assessment of taxes, §§ G20-G28, pp. 850-865 
Calendar year or fiscal year, § 621 
Cash methods, § 622; § 624, p. 858; § 628 
Change of method or period, § 628 
Direct tax, § 91, p. 217, n. 1 
Charge-off method, consent to change, § 628, n. 93 
Combined cash and accrual basis, § 622 
Dealers in securities, inventories, § 627 
Election as to basis of making return by making 
amended return, § 637 
Evidence as to methods, §§ 688, 691 
Income tax, post. 

Injunction against collection because of account¬ 
ing difficulties, § 831, n. 33 
Installment basis, § 625 
Inventories, generally, post 
No particular method required, § 620 
Periods, § 621 

Apportionment of tax on change in, § 628 
Presumption as to correctness of commissioner’s 
determination, § 709, p. 939, n. 75 
Rejection of method, review by tax court, § 708, 
n. 37 

Reserve method, consent to change to charge-off 
i method, § 628, n. 93 

Review of decisions of tax court, § 734 

Discretion of tax court or commissioner, § 
736 

Proper practice, § 750 

Tax court, duty to adopt appropriate rules, § 707 
Taxable year, § 621 

Taxes, apportionment on change in period of ac¬ 
counting, § 628 
Accounts receivable, 

Change of method of accounting, § 628, n, 6 
Valuation for assessment of tax, § 597, n. 21 
Accrual nuithod of accounting, §§ 622, 623, pp. 853- 
858 

Amended return to change to installment basis, 
S 637 

Change of metliod, § 628 

Excess profits tax, year or period for including 
profits, § 437, m 98 

Expenses of bond issue, § 623, p, 857, n. 8. 
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Accrual metliod of accounting—Continued, 

Income tax, post 

Inventory as essential part, § 626, p. 861, n. 49 
Accumulated earnings, opinion evidence as to exces¬ 
siveness, § 676, n. 50 
Accumulation of profits, 

Avoidance of tax, determination by tax court, § 
710, n. 97 

Excessive accumulation, admissibility of evi¬ 
dence, § 688 

Acquittal, defense to action for tax, § 801 
Actions, 

Acquittal as defense to action for tax, § 801 
Appearance, generally, post 
Bonds, §§ 576-582, pp. 818-822 
Collectors, §§ 566, 567 
Deputy collectors, § 567 
Gaugers, § 570 

Remedy of United States on bond of tax¬ 
payer, § 574, p. 815 

Secure extension of time for payment, § 573 
Cancellation of lien for taxes, § 767, p. 1001 
Collection of taxes. 

Collection, post. 

Wrongful enforcement or collection, general¬ 
ly, post. 

Collector, 

Bond of collector, § 565 
Bond of deputy collectors, § 567 
Enforcement of liability, § 564 
Jurisdiction of actions against, § 564 
Compromise of tax liability to avoid expense of 
lawsuit, validity, § 618, p. 848 
Contribution on payment of tax, § 781 
Demand against surety before commencing ac¬ 
tion on bond, § 576 

Deputy collector, actions against, § 567 
Distraint for taxes, 

Determination of ownership and possession 
of property, § 788 

Set aside sale under distraint, § 793 
Excess profits tax, establishment of loss, § 467 
Gaugers, actions on bonds of, § 570 
Income tax, post. 

Injunction, generally, post. 

Limitation of actions, post 
Payment of tax, enforcement of liability of trans¬ 
feree, § 771, p. 1009 
Penalties, enforcement, §§ 977, 987 
Recovery of taxes paid, generally, post. 

Refunds, recovery of. Recovery of taxes paid, 
generally, post. 

Returns, right of court to require disclosure, § 641 
Revenue ofiicer, conviction and sentence as bar 
to action on bond, § 557 
Summary proceedings, generally, post 
Third person’s refusal to surrender property sub¬ 
ject of distraint, § 791 

United States, bond of taxpayer, § 574, p. 815 
Wrongful enforcement or collection, ix)st 
Actors, income tax, living expenses, deductions, § 
264, n. 31 

Actual value, stamp tax on stock, § 547 
Additional assessments. Assessment of taxes, gen¬ 
erally, post 

Additional returns, limitation of actions for collec¬ 
tion of tax, § 808 


Additional taxes, 

Evidence in action for refund or for recovery of 
taxes paid, § 920, pp. 1170, 1171 
Presumptions and burden of proof in action to 
recover taxes paid, § 909 

Refund, payment of additional tax after expira¬ 
tion of limitation, § 847 

Address, mailing of notice of deficiency, § 610 
Adequacy of remedy at law, injunction against col¬ 
lection, § 830 

Adjustment, expiration of limitations for assess¬ 
ment, § 658 

Administrative officers, 

Collection of additional tax and penalty for false 
returns, validity of act, § 35 
Forfeiture for evasion of tax, validity of act, § 
35 

Administrative practices, aid to construction of rev¬ 
enue law, § 57 

Administrative regulations. Regulations, generally, 
post. 

Admiralty, application for satisfaction of tax from 
proceeds of sale of deposit, § 802 
Admission tax, § 529 

Collection by corporations and others, § 786 
Failure to make returns as offense, § 992, n. 61 
Injunction against collection, estoppel, § 834, n. 
48 

Validity of tax on sale of tickets in excess of 
established rate, § 30 
Admissions, 

Assessment of taxes, § 675 
Admissibility, § 680, n. 48 
Not made within limitation period, § 704, n. 
71 

Evidence to sustain burden of proof and over¬ 
come presumption of correctness of decisions 
of commissioner, § 709, p. 939 
Adulterated butter, 

Definition, § 537 

Manufacture, sale or removal for consumption 
and use, taxation, § 537 

Occupation tax on manufacturers and dealers, 
§ 512 

Ad valorem tax, capital stock tax, § 51C, n. 14 
Advances, 

Evidence of loans by taxpayer to corporation, § 
692, n. 74 
Income tax, post 
Advertising, 

Collector’s bond, set-off in action on, § 560 
Dealer in securities, use of inventory in comput¬ 
ing income, § 627, n. 83 
Excess profits tax, post 
Income tax, post 

Manufacturer’s excise tax, computation, § 527 
Advice of counsel, income tax, right to claim deduct¬ 
ible off, § 307 

Advisory opinions of general counsel for bureau of 
internal revenue as rules or regulations, § 72, p* 
205, n. 71 
Affidavits, 

Forfeiture proceedings tried on, § 959 
Search warrants, § 933, p. 1194; f 935 
Afliliated companies, 

Collection of tax, § 782, n. 19 
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Affiliated companies—Oontinned, 

Credit for overpayment in collection of tax, § 
785, p. 1032 

Deduction for depreciation, presumption of cor¬ 
rectness of decision of commissioner, § 709, p. 
941, n. 87 
Evidence, § 688 

Filing consolidated return, § 691, n. 61 
Excess profits tax, 

Appreciation in value of property affecting 
invested capital, § 444 
Computation of invested capital, § 457 
Credit against income, § 459 
Evidence in action to recover, § 916, n. 8 
Gains or profits from sales or exchanges, § 
436 

Liability for tax, § 471 
Losses, § 467 
Income tax, 

Advances to affiliate, deduction as bad debt, 
§ 322, n. 96 

Agreement as to division of tax, § 650 
Amount of deduction for worthless debt, § 
328 

Credit, § 243 
Deduction, § 243, n. 57 
Distribution as taxable dividend, § 135 
Gains from purchase of bonds, year in which 
taxable, § 219, n. 98 
Intercompany transactions. 

Consolidated returns, § 649 
Deduction of loss, § 319 
Gain or i)rofit from, § 180 
Interest received from affiliate as taxable in¬ 
come, § 115 

Liability for tax, § 398’ 

Losses, 

Carry-over to succeeding year, § 344 
Deductible, § 319 
Transfer of losses, § 310 
Payment of tax of affiliate, gratuity, § 258, 
n. 42 

Beturns and reports, 

Consolidated returns, § 640, pp. 878-881 
Part of year, § 047 
Validity of r('gulations, § 69 
Intercompany ti’unsactions, consolidated returns, 
§ 049 

Manufacturer’s excise tax, 

Computation on sales to affiliated companies, 
§ 527, n. 1 

Sales at arm’s length, § 527 
New assessment for purpose of allocating single 
assessmemt, § 592 
Notice of deficicuicy tax, § 607 
Eefunds, 

Defenses to recovery of refund, § 857, n, 51 
Evidence in action for, § 920, p. 1109, n. 28 
Persons entitled to, § 845, n. 39 
lletnrns and reports, 

OonsoUdatC'd returns, §§ 642, 046, pp. 878-881 
Apportionment of tax, § 056 
Ass(^MHment of tax, g 650 
I>iff(‘r(‘nt tux rat(\s for affiliates, $ 650, n. 

78 

Effect of filing, J 048 


Affiliated companies—Continued, 

Returns and reports—Continued, 

Consolidated returns—Continued, 

Election as to separate or consolidated 
returns, § 645 

Evidence of affiliation for filing, § 691, 
n. 61 

Separate returns by affiliated group for 
part of year, § 647 

Voting and nonvoting stock, affiliation, § 
646, p. 880 

Fractional year, § 634, n. 65, § 647 
Separate reports for part of year, § 647 
Termination of affiliation, § 647 
Sales by manufacturers, etc., to affiliated compa¬ 
nies, § 523 

Waiver of limitations for assessment, inclusion 
of taxes before affiliation, § 670, n. 91 
Affirmance, review of decisions of tax court, §§ 751, 
752 

After-acquired property, lien for taxes, §§ 762, 764 
Age, estate tax, transfers in contemplation of death, 
§ 400, p. 698 

Agencies of state, power of congress to tax, § 5, p. 134 
Agents, 

Capital stock tax, 

Banks transacting business with foreign cor¬ 
porations, § 521, n. 46 
Foreign corporations, § 521 
Collector as agent of United States in collection 
of tax, § 784 

Compromise of tax liability, authority, § 618, p. 
846, n. 94 

Criminal acts of agents, § 989 

Excess profits tax, liability for tax, § 469, n. 48 

Income tax, 

Losses through investments, year in which 
deductible, § 339 

Persons liable for taxes, § 383, n. 13 
Payment of taxes, § 768 
Penalties, liability of principal for, § 9GS 
Beturns and reports, necessity of audit, § C35, n. 
69 

Bevenue officers and agents, generally, post 
Special agent as informer, § 1022 
Agricultural Adjustment Act. Processing tax, gen¬ 
erally, post 

Aiders and abettors, § 989 

Attempts to defeat or evade taxes, § 994, p. 1252 
Distillery, operation without giving bond, § 998 
Bemoval or concealment of distilled spirits, § lOOl 
Aircraft, 

Mitigation or remission of forfeiture of, § 962 
Ib'ansportation tax, § 542 
Alcohol, § 534, pp. 770-774 
Bond, 

Gxiaranteeing compliance with permit for 
])r()(luction, § 572, n. 82 
Withdrawal tax-free for industrial purposes, 
§ sai 

Denatured alcohol, generally, post 
Forfedturo of alcohol diveited from beverage pur¬ 
poses, § 942, n. 5 

Iutoxi(‘ating licpiors, generally, post 

Litm for taxes, accrual, § 763 

Loss by evaporation, refund of tax, § 843, n. 3 
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A I'coliol—Continued, 

Redistillation of alcotiol rendered unfit for bever¬ 
age or medicinal purposes as offense, § 990 
Withdrawal from bond free of tax for use in arts 
and industries, § 5S4, p. 773 

Alcoholic beverages. Intoxicating liquors, generally, 
post 

Algebraic formula, presumption against use of in con¬ 
struction of revenue law, § 50, n. 77 
Alien enemies, income tax, 

Assessment, § 594, n. 98 
Liability for tax, § 380 
Alien property custodian. 

Income tax, 

Rate of tax on gains from sales, § 377, n. 29 
Seized property as liable for tax, § 380 
Waiver of right to refund, § 844, n, 34 
Party in action to recover taxes paid, § 895, n. 17 
Refunds, 

Pemons entitled to, § 845, n. 40 
Time for filing claim and limitations, § 846, 
p. 1079, n. 55 

Return for property in hands of, § 631 
Aliens, 

Assessment of tax by collector, § 590 
Collection of tax by withholding by corporations, 
etc., §§ 769, 786 
Estate tax, §§ 480, 502, 503 
Income tax, 

Dividends paid credit, § 374 
Estoppel to deny liability, § 617, n. 78 
Exemption of income from foreign sources, 
§ 111 

Liability for tax, § 386 

Partnership, income subject to tax, § 116, n. 
65 

Surtax on undistributed net income of per¬ 
sonal holding companies, § 381 
Trust’s liability for tax, § 418 
Insurers, stamp tax on policies, § 546 
Payment of tax, withholding at source, §§ 769, 
786 

Personal holding company, validity of surtax, § 
17 

Alimony, 

Estate tax, compromise of claim, deduction, § 
494, p. 721, n. 20 
Income tax. 

Deduction of payment, § 240 
Taxable income, § 105 
Trust for payment, liability for tax, § 424 
Use of property to discharge liability for ali¬ 
mony as disposition resulting in gain, § 
168 

Alteration of internal revenue order form as offense, 
§ 990, n. 42 
Amendment, 

Constitutional and statutory provisions, post 
Pleadings, 

Libel in forfeiture proceedings, § 956 
Refund or recovery of taxes paid, actions for, 
§ 897 

Regulations, § 68 
Returns and reports, post 
Amortization, 

Burden of proof, 

Establish basis, § 679, n. 78 


Amortization—Continued, 

Burden of proof—Continued, 

Unreasonableness of allowance in action for 
refund of munitions tax, § 905, n. 30 
Correction of assessment, etc., § 604, n. 71, 78 
Definition, § 231 

Evidence in action to recover taxes paid, § 917, n. 
8 

Excess profits tax, war facilities, § 460 
Income tax, post 

Amortization of war facilities, §§ 460, 599 
Deduction, § 599 

Deficiency assessment, limitation, § 652 
Evidence in assessment of tax to warrant deduc¬ 
tion, § 603, n, SI 

Income tax, period included in return, § 634, n. 
64 

Refunds, claim for, § 849, p. 1086, n, 12 
Amount, 

Assessment of taxes, generally, post 
Power of congress to fix, § 8 
Amusements, 

Admission tax, generally, ante 
Coin-operated devices or machines, generally, post 
Annuities, 

Distraint for tax, § 790, n. 24 
Divorce payments, review of decision of tax court 
as to liability for tax, § 746, n. 26 
Estate tax, 

Apportionment of payment of tax, § 776, p. 

1018, n. 15, p. 1020, n. 32 
Deduction of obligation to pay, § 494, p. 721, 
n. 20 

Intended to take effect at death, § 490, pp. 
702-705 

Joint and survivor annuity policies, § 485, n. 
57 

Obligations imposed on transferee, § 490, p. 
702 

Payment of tax, § 776, p. 1022 
Retirement system payments, § 480, p. 687, n. 
94 

Transfers intended to take effect at death, 
§ 490, pp. 702, 703 
Valuation of property, § 500, p. 728 
Gift tax, value of gift, § 507 
Income tax, 

Annuity under annuity, construction of term, 
§ 94, n. 28 

Compensation for services, year in which in¬ 
come taxable, § 207, n. 81 
Deductions, § 246, n. 80 
Contributions, § 370 
Cost, § 233 
Dividends, § 250 
Interest, § 237, n. 83 
Exemption, § 114 

Loss in transaction for profit, 8 284 
Payment by employer to former employee as 
compensation, § 126 
Return of capital, § 363, n, 23 
Taxable income, §§ 106, 115, 147 
T(^stameutary annuity as nontaxable Inconns 
§ 147 
Trust, 

Ofilcer-stockholders, liability for tax, § 
432 
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Annuities—Continued, 

Income tax—Continued, 

Trust—Continued, 

Security for payment of annuity under 
separation agreement, liability for 
tax, § 424, n. 77 
Validity of act, § 14 
Answer. Pleadings, post 
Anti-Narcotic Act, validity of statute, § 27 
Anti-trust laws, income tax, payment in compromise 
of penalty claim, deduction as expense, § 205, n. 
39 

Apartment owners’ association, income tax, liability 
for tax, § 408, n. 13 

Apothecaries, occupation or business tax, retail liquor 
dealers, § 513, p. 744 
Appeal, 

Assessment of taxes, post 

Certificates of probable cause, review of refusal- 
of court to grant, § 556 
Collection of taxes, action for, § 822 
Collector, actions against, § 564 
Commissioner of internal revenue, post 
Delicieney, credit against deficiency, § 785, p. 1630 
Forfeiture proceedings, § 959 

Remission or mitigation, § 966, p. 1230 
Income tax, 

Losses, final determination of litigation for 
deduction, § 342 

Period in wbicli income is taxable, § 206, p. 
353 

Notice of deficiency tax, § 606 
Payment of tax pending appeal, allowance and 
payment of refund, § 853, n. 79 
l*(nialties, actions to enforce, § 983 
H(‘covery of taxes paid, 

Action for, § 930, pp. 1188-1192 
Validity of statute, § 34 
Kefunds, 

Review of rulings, § 850 
Time of allowance, § 853, n. 82 
Review, 

*7n(ll<*lal review. Review, generally, post 
Tax court, generally, post 
Stamp tax, 

Dismissal of appeal from justice for want of 
stamp, ^ 552, n. 63 
Writs or process, § 546 
Tax court, generally, post 
Waiver, 

Notice of delicieney as suspending Uinita- 
tioiiH, § 668 
Tax court, § 700 

Time for assessment under waiver of limi¬ 
tations, § 669 

Appearance, 

Collection of taxes, actiems for, § 816 
Forfeiture proceeclings, g 955 
Injunction against collection of tax, § 83(> 
E(H*overy of taxes paid, g 896 
Apportionment, g 623, p. 856, n. 96 
Hee, also, spechUt heads 
According to population, direct tax, § 88 
Appreciation, excess profits tax, invested capital, § 
444 

Apprehension of r\iin, injunction against collection of 
tax, § m, m 35 


Arbitrary assessment, injunction against collection, 
§ 828 

Arguments, 

Review of decisions of tax court, § 728 
Tax court, opportunity for, | 707 
Arrest, 

Marshal as revenue officer, § 560, n. 19 
Search without warrant incident to arrest, § 
934 

Artistic organizations, taxation of dues as social club, 
§ 531, n. 12, 13 

Assault on revenue officer, § 995 
Evidence, § 1015 

Assessment life insurance company, income tax, lia¬ 
bility for tax, § 417, p. 613, n. 91 
Assessment list. 

Evidence in action for taxes, § 819 
Lien for taxes, accrual, § 763 
Lien of list transferred from another district, § 
760, n. 98 

Assessment of penalties, § 976 
Injunction against, § 986 
Assessment of taxes, §§ 588-757, pp. 826-989 
Abatement, 

Claim in abatement of assessment, § 695 
Pendency of claim as preventing payment of 
assessment, § 768 
Accounting, generally, ante 
Accrual method of accounting, generally, ante 
Additional assessments, § 604 

Interest on overpayment credited against ad¬ 
ditional assessment, g 927 
Interest on tax refund, § 854, n. 3 
Presumptions on review of decision of tax 
court, § 738, n. 65 

Recovery of taxes paid on, § 859, n. 83 / 
Refund on payment after expiration of lim¬ 
itations, § 847 

Adjustment, expiration of limitations, § 658 
Affiliated companies, consolidated return, § 650 
Agreement extending period for assessment, 
Construction and operation, § 668, n. 63 
Form and contents, § 602 

Agreement for now waiver after expiration of 
period of limitations, § 671 
Agreement for susi)ension of limitations as agree¬ 
ment for suspension of expiration date, § 
668, m 62 

Agreement to assessment, approval by commis¬ 
sioner, § 666 

Amortization deduction, correction of assessment, 
§ 604, n. 71, 76 

Amortisation of cost of war facilities, § 599 
Appeal, 

Abatement of assessment, § 0^>5 
Delicieney assessment, suspending limita¬ 
tions, I 657, n. 44 
Jeopardy assessment, § 611 
J\idicial review. Review, post 
Notice of delicieney tax, § 606 
Relief from, § 694 
Tax court, post 

Time of making waiver of limitations for as¬ 
sessment, § 065 
Waiver, 

Consent to assessment of deficiency, 5 
700, n. 53 
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ssessment of taxes—Oontiiiued, 

Appeal—Continued, 

W ai ver—Continued, 

Time for assessment under waiver of lim¬ 
itations, § 669 

Arbitrary assessment, injunction against collec¬ 
tion, § 828 

Bonds, presumptions in actions on, § 581, n. 96 
Burden of proof, §§ 677-687, pp. 907-914; §§ 682- 
685, pp. 910-913 
Action for taxes, § 819 

Bepreciation, depletion, obsolescence or ex¬ 
haustion, § 684 
Exemption, § 680 
Invested capital, § 678 
Persons liable, § 680 

Capricious assessment, injunction against collec¬ 
tion, § 828 

Cash method of accounting, §§ 622, 624, 628 
Change of method or period for accounting, § 628 
Closing agreements, § 619 

Cloud on title, injunction against collection, § 
827, n. 4 

Clubs, taxation, § 531 
Collateral attack, § 614 
Collection, generally, post 
Collectors, 

Powers and duties in general, § 590 
Protection by assessment, § 564 
Compromise of tax claim, § 618, pp. 846-849 
Computation in general, § 595 
Conclusiveness, § 613 
Conditions precedent to action for, § 800 
Consent to assessment as defense to action for re¬ 
covery of taxes paid, § 874 
orrection of assessment, § 604 
Court, powers, § 591 
Credits, 

Determination, § 599 
Discretion of commissioner, § 595, n. 8 
Deductions, generally, post 
Deficiency, 

Abatement of petition for redetermination on 
death of petitioner, § 706 
Accrual of liability for interest, § 623, p. 857, 
n. 3 

Agreement for suspension of limitation as 
agreement for suspension of expiration 
date, § 668, n. 62 

Amendment of petition for redetermination, 
review of discretion of commissioner or 
tax court, § 736 

Amortization of war facilities, limitations, § 
652 

Appeal, credit against deficiency, § 785, p. 
1030 

Apportionment of payment of estate tax 
where deficiency litigation is pending, § 
776, p. 1017, n. 99 

Burden of proof as to deduction, § 682, n. 91 
Claim for overpayments by recoupment 
against tax deficiency, § 774 
Collection by credit of overpayments, § 785, 
p. 1029 

Consent by taxpayer, § 588 

Waiver of right to appeal, § 700, n. 53 


Assessment of taxes—Continued, 

Deficiency—Continued, 

Construction and operation of limitations, § 
668 

Correction of assessment, etc., § 604 
Credit ot overpayment, § 785, p. 1030 
Defined, § 604 

Dismissal of petition for redetermination, § 
706 

Dissolved corporation, evidence of liability, § 
691, n. 71 

Distraint for compelling payment, § 788 
Donee’s liability, § 771, p. 1007, n. 92 
Estoppel by waiver of limitations, § 667, n. 61 
Evidence, § 691 

Deduction § 693, n. 84, 87 
Order for redetermination, § 692, n. 77 
Exclusive jurisdiction of tax court, § 705 
Extension of time to sue to recover taxes 
paid affected by payment of, § 887 
Final determinations reviewable by tax court, 
§ 701 
Increase, 

Proceedings after remand by appellate 
court, § 756, n. 54 

Sought by commissioner, burden of proof 
on review by tax court, § 709, p. 938, 
n. 53 

Tax court, § 704 
Interest, § 778, n. 73 

Overpayments credited against deficien¬ 
cy, § 926 

Jeopardy assessment, § 611 

Pending appeal for redetermination, § 
705 

Jurisdiction of tax court, 

Determine, § 708 
Bedetermine, § 699 
Lien for taxes, release, § 767, p. 1003 
Notice of deficiency tax, §§ 606-610, pp. 838- 
841 

Burden of proof on review by tax court, 
§ 709, p. 038 

Conditions precedent to action for tax, 
§ 800 

Final determination of deficiency, § 609 
Jurisdiction of tax court, § 699 
Letter as waiver of limitation, § 660 
Mailing precluding plea of limitations, 

§ 668, n. 64 

Suspending limitations, § 657 
Time for assessment under waiver of 
limitations, § GG9 

Waiver of limitations for assessment, 

662, 669 

Notice to taxpayer of need for additional in¬ 
spection of record, § 672 
Persons against whom made, § 504 
Iversons entitled to apply for review, § 700 
Petition for redetermination, § 704 
Pleadings in proceeding for redetermination, 

§ 704 

Powers of collector, § 590 
Prematurity, § 652 
Questions of law and fact, 

Determination by tax court, { 710 
Fraud, § 616 
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Assessment of taxes—Continued, 

Deficiency—Continued, 

Redetermination, §§ 703-706 

Amendment of petition, review of dis¬ 
cretion, § 736 

Defense to action for taxes, § 801 
Filing separate return by husband, § 
639, n. 12 

Interest on delay in payment, § 778, n. 
75 

Reversal of decision of tax court, § 753, 
n. 20 

Review of decisions of tax court, § 734 
Release from lien for taxes, § 767, p. 1001 
Review by tax court generally. Tax court, 
post 

Revival of barred deficiencies by waiver of 
limitations, § 668, n. 63 
Special findings by tax court, § 713 
Statute requiring assessment within certain 
I>eriod after request, § 657, n. 57 
Time for assessment under waiver of limita¬ 
tions, § 669 

Time for petition for redetermination, § 703 
Waiver, 

Limitation of actions for collection, §§ 
811, 813 

Restrictions on assessment as claim for 
refund, § 849, p. 1087 

Right to file petition with Tax Court 
before finding of deficiency, § CC5 
Depreciation, depletion, etc., § 601 
Dii*ect assessment, necessity, § 502 * 

Discretion of commissioner, 

Jeopardy assessment, § 611 
Methods of accounting, § 620 
Special assessments, § 612 
Dissolved corporation, § 594 
Distiller’s bond, 

Erroneous assessment as conclusive against 
government, § 574, p. 816, n. 30 
Obligation to pay, § 572 
Distiller’s tax, § 534, p. 772 
Election of remedies to determine correctness, § 
876 

Erroneous exactions, 

Ap,r>eal to tax court, § 697, n, 11 
I>(yfense in action on bond, § 578 
Injunction, § 825 
lUd’unds, generally, post 
Time for presentation or filing claim/or re¬ 
fund, § 846, pp. 1079; 1081 
Wrongful enforcement or collection, general¬ 
ly, post 
Estate tax, post 
Estoppel, § (il7 

Claim notice of deficiency was improperly 
(iire(*ted to another, § 607 
Elecftlon of special assessment relief by com¬ 
missioner, § 612, n. 51 
Judgment created by assessment, § 013 
Waiver of limitations for assessment, § 667 
EvklmM*e, §8 <174-C?93, pp. 905-l>2:i 
Admissibility, §§ 688-000 
Admissions, §§ 675, 689, n. 48 
Cost or value, presumptions and burden of 
proof, 8 679 


Assessment of taxes—Continued, 

Evidence—Continued, 

Deductions, §§ 682-685, pp. 910-913; §§ 690, 
693 

Deficiency, § 691 

Depreciation, depletion, obsolescence and ex¬ 
haustion, § 684 

Exemptions, presumptions and burden of 
proof, § 680 
Expenses, § 683 
Expert testimony, § 676 

Review by tax court, § 707 
Incomes taxable, §§ 681, 692 
Invested capital, § 678 
Limitations, § 686 
Losses, § 685 

Opinion evidence, § 676; § 689, n. 49 
Review by tax court, § 707 
Payment, § 687 

Persons liable, presumptions and burden of 
proof, § 680 

Presumptions and burden of proof, §§ 677- 
687, pp. 907-914 

Review by tax court, § 709, pp. 936-941 
Profits taxable, § 692 

Refund or for recovery of taxes paid, § 920, 
p. 1172 

Rules of evidence, § 6T4 
Time for assessment, § 686 
Value, § 689 

Presumptions and burden of proof, §§ 
677-679 

Weight and sufficiency, §§ 691-693, pp. 915- 
923 

Presumption of correctness of commis¬ 
sioner’s determination, § 709, p. 939 
Examination, 

Taxpayer and records, § 672 
Third persons for assessment, § 673 
Exceptions, presumptions and burden of proof, 
§ 680 

Incom.es taxable, § 681 
Loss, § 685 

Excess profits tax, post 
Excessive assessment, refund, § 847 
Executors and administrators, liability for pay¬ 
ment, § 770 

Exhaustion, deduction, § 601 
Expenses, generally, post 

Extension of period for assessment, waivers and 
consents, §§ 659-671, pp. 891-901 
Fiduciaries, liability for payment, § 770 
Finality, § 613 

Form of notice of deficiency, § 608 
Gift tax, post 

Income earned in different tax periods, § 593 
Illegality, § 588 

Burden of proof, § 677 
Injunction, § 825 

Threat of illegal assessment, § 696 
Petition for redetermination of deficiency 
pending assessment, § 705 
Premature assessment, § 652 
Refunds, generally, post 
Belief against, § 694 
Review by tax court, $ 69X 
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ssessment of taxes—Continued, 

Illegality—Continued, 

Time for filing claim for refund, § 846, p. 
1081 

Taxes erroneously or illegally assessed, 
§ 846, p. 1079 
Income tax, post 

Injunction against, § 696; §§ 824-S27, pp. 1050- 
1063 

Application of statutes, § 825 
Installment method of accounting, § 625 
Invalidity, 

Burden of proof in action for taxes, § 819 
Dismissal of appeal, effect on assessment 
^ made while petition for redetermination 
pending, § 705 

Pleading in action for collection, § 818 
Items included in single assessment, § 603 
Inventories, use to reflect net income, §§ 626, 627, 
pp. 860-864 

Invested capital, determination of value, § 596 
Jeopardy assessment, § 611 

Abatement as satisfaction of overpayment, § 
853, n. 79 

Claim in abatement, § 695, n. 92 
Injunction against collection, § 829 
Pending appeal for redetermination of de¬ 
ficiency, § 705 

Reasons for, review by tax court, § 708, n. 39 
Recovery of tax erroneously refunded, § 857, 
n. 51 

Review of reasons for by tax court, § 708, 
n. 39 

Time of notice as defense to action for taxes, 
§ 801 

Judicial review. Review, post 
Jurisdiction of commissioner to assess without 
giving notice of deficiency, § 606 
Lien for taxes, 

Accrual, § 763 

Necessity of assessment, § 760 
Limitations, §§ 652-671, pp. 884-901 

Admissions by commissioner, § 704, n. 71 
Amortization of war facilities, § 652 
Applicable statutes, § 653 
Burden of proving assessment after expira¬ 
tion of statute, § 902 

Commencement of period of limitation, § 654 
Computation, § 652 

Collection of taxes, §§ 806, 807 
Erroneous return, § 656 
Evidence, §§ 691, 902 
Examination, 

Taxpayer where assessment barred, § 672 
Third person where assessment barred, § 
673 

Failure to file return, § 652 
False or fraudulent returns, § 656 
Findings by tax court, § 713 
Fraud, burden of proof on review by tax 
court, § 709, p. 938, n. 57 
Offer by taxpayer, § 660 
Operation and effect, §§ 66, 658 
Presumptions and burden of proof, § 686 
Refund of taxes assessed after bar of limi¬ 
tations, § 847 

Request for prompt assessment, § 655 


Assessment of taxes—Continued, 

Limitations—Continued, 

Retroactive operation of statutes, § 66 
Review of decisions of tax court, § 720, n. 

11; § 734 
Suspension, § 657 

Piling petition for redetermination, § 705 
Waivers and consents, §§ 659-672, pp. 891-901 
Acts constituting, § 660 
Admissibility of evidence, § 688, n. 37 
Appeal to tax court, § 704, n. 75 
Approval by commissioner, § 666 
Bond filed to stay collection, § 660 
Construction and operation, §§ 668, 669, 
671 

Delivery to commissioners, § 663 
Duration of extension, § 669 
Estoppel, § 667 
Evidence, §§ 686, 691 
Form and contents, § 662 
Form of approval by commissioner, § 
666 

Intent of taxpayer, § 060 
Invalid waiver, § 668 
Law governing, § 661 
Nature, § 659 

Oral agreement waiving, § 662 
Period for assessment as waiver of 
period for collection, § 814 
Persons authorized to execute, § GGl 
Presumptions and burden of proof, § 686 
Reasonable time, § GG9 
Requisites and validity, § CCS 
Signature by taxpayer, § CGI 
Successive waivers, § C71 
Taxes included, §§ 669, 670 
Time of making, § CG5 
Time when waiver becomes effective, § 
6GG 

Talidity of assent, § 604 
Losses, generally, post 
Mistake, § 588 

Necessity of assessment, § 592 
New assessment, false or fraudulent reports, § 
638 
Notice, 

Commissioner taxpayer regards waiver of 
limitations at an end, § GG9 
Consent of commissioner to waiver of lim» 
itations for assessment, § 666 
Deficiency, §§ GOC-GIO, pp. 838-841 

Burden of proof on repudiation by com¬ 
missioner on review by tax court, § 
709, p. 938 

Condition pi'ccedcnt to Jufiion for tax, 
§ 800 

Jurisdiction of tax court, ^ 099 
Letter as waiver of limitations, § GOO 
Mailing within extond(Kl period us pre¬ 
cluding plea of limitations, § 008, n. 
64 

Time for assessment under waiver of 
limitations, § 609 

Time for petition for redetermination, § 
703 

Waiver of limitations for assessment, § 
002 
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Assessment of taxes—Continued, 

N otice—Continued, 

Final determination of deficiency, § 609 
Finding overpayment, § 604 
Jeopardy assessment, § 611 
Proceeding for collection, § 799 
Obsolescence, deduction, § 601 
Omission from monthly or special assessment 
list, § 604 

Partial deduction of loss, allowance, § 602, n. 68 
Persons against whom made, § 594 
Persons notified of deficiency tax, § 607 
I^leading in action on taxpayer’s bond, § 580 
Powers and duties of commissioner, § 589 
Prematurity, § 652 
Injunction, § 696 

Collection, § 829, n. 15, 16 
Presumptions, §§ 677-687, pp. 907-914 
Action for taxes, § 819 
Correctness of assessment, § 677 

Action to recover taxes paid, § 901, pp. 
1155, 1156 

Deductions, c82-085, pp. 910-913 
Exeinpl ions, § 680 
Invested capital, § 678 
LossOwS, § 685 

Review of decisions of tax court, § 738 
Protest against determination, finality of deci¬ 
sion for review by tax court, § 703, n. 61 
Questions of law or feet, § 616 
Reallocation of consolidated income tax as new 
or further assessment, § 604, n. 71 
Re-assessment, § 604 

Presumptions on review by tax court, § 709, 
p. 937, n. 45 

Recovery of taxes illc'gally or erroneously as¬ 
sessed. Recovery of taxes paid, generally, 
post 

Record of assessments, § 615 
Relief against, §§ 694-696 
Reopening of tax, § 004 

R(‘pairs, dednetion in assessment of tax, § 600 
Itepeal of statute, § 40 

Reti'oac'tivo assessment, time for claiming refund, 
§ 846, p. 1082, n. 75 
Rcdroactivo operation of law, § 66 
Returns and reports, generally, post 
Revic'W, 

Jndieial review. Review, post 
Tax court, post 

Rcivocation of ruling of commissioner by lah'r 
niling, g 589 

Heeurity dealers, use of inventory in computing 
in<‘ome, g 627 

Separate assessment, necessity, § 592 
8 ervic(^ of noti<*o of defieieuey, § 610 
Special tissessments, § (512 
Btirdcm of proof, § 680 

(lotirt’s power to compel commissioner to 
make, § 501 

Excess profits tax, burden of proof, § 080 
Iiiter(‘st on refund granted after, § 924 
IxTtt'r requesting m claim for refund, § 840, 
p. 1087, n, 14 

Re<‘ovcry of taxes paid, Jurisdiction of ac¬ 
tions, § 860, p. 1107 

47 


Assessment of taxes—Continued, 

Special assessments—Continued, 

Review of decision of tax court or commis¬ 
sioner, § 729, n. 73; §§ 736, 745 
Review of grants or denial in action to re¬ 
cover taxes paid, § 930, p. 1191, n. 48 
Stock, valuation for assessment, § 598 
Supplemental assessment list, § 604 
Time, §§ 652-658, pp. 884-891 
Acci-ual of items, § 623, p. 856 
Notice of deficiency, § 609 
Presumptions and burden of proof, § 686 
Waiver of limitations, §§ 665, 669 
Transferee, assessment against, § 594 
Unjust assessment, refund, § 847 
Valuation of property, §§ 597, 598 
Waiver, 

Error in form of notice of deficiency, § 608 
Limitations, ante, this head 
Period for assessment as waiver of period for 
collection, § 814 

Restrictions on, informal claim for refund, § 
810, p. 1087 

Terminating running of interest, § 778 
Time for giving notice of deficiency, § 600 
Assessors, § 568 

Commissioner’s duties as, § 561 
Mistake or irregularity, liability of collector, § 
564 

Office abolished, § 568 
Assets, 

See, also, specific heads 
Capital assets, post 

Assignment of errors, review of tax court, 

Evidence required in record, § 720 
Questions not set forth in brief or argument, § 
728 

Assignments, 

Estate tax, life policy, inclusion of proceeds in 
estate, § 486, p. 686, n. 85 
Excess profits tax, liability of assignee, § 475 
Income tax, post 
Lien for taxes, priority, § 764 
Refunds, right of assignee, g 845, n. 40 
Revenue stamps, post 

Assignments for benefit of creditors, income tax, lia-« 
bilily of assignee for tax, § 434 
Associations, 

Burden of proof in assessment of tax, g 680 
Capital stock tax, § 517, n. 17 
Co-operative associations, generally, post 
Excess profits tax, liability for tax, §§ 468-476, 
pp. 069-072 
Income tax, 

Joint stock association, liability for tax as 
association, § 402 

Liability for tax, §g ,T04, 395, pp. 586-594; g 
402; §§ 404-417, pp. 000-615 
Successor corporation, § 401 
Partnership as association, § 412, n. 43 
8^yudicate as association, § 412, n. 43 
q^axable as corporations, § 395, pp. 586-594 
Insurance policies, taxation, § 533 
Joint stock associations and companies, post 
Lialiility for tax, §§ 394, 395, pp. 586-594; §§ 401, 
402; §§ 4(M-417, pp. 000-615 
Review of decisions of tax court, § 746 
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Associations—Continued, 

Power to tax as corporation, § 2, n. 33 
Returns, § 331 

Stamp tax, transfer of shares, § 551, p. 796, n. 9 
Stockholder’s suit to restrain making of return 
on ground that it is exempt, § 629 
Assumpsit, collection of tax, § 799 
Athletic eluhs, taxation of dues and fees, § 531 
Athletic contest, state university conducting exemp¬ 
tion from taxation, § 5, p. 137, n. 28 
Attachment, enforcement of obedience to summons for 
examination of taxpayer and records, § 672, n. 21 
Attempt to evade or defeat tax as offense, § 994, pp. 
1259-1252 

Indictment or infonnation, § 1095 
Questions for jury, § 1017 
Sentence, § 1020, n. 50 
Attorney general, 

Compromise of penalties approved by, § 984 
Refunds, power to decline to file petition for re¬ 
view of action to recover erroneous refund, § 
857, n. 59 
Attorneys, 

Fees, 

Estate tax, deduction as administrative ex¬ 
pense, § 494, p. 718 

Excess profits tax, deduction of expenses, § 
463 

I/ien for taxes, 

Fees as charges and expenses of estate 
freed from tax lien, § 707, p. 1001, 
n. 3 

Necessity of recording as against at¬ 
torney’s fees, § 761, n. 11 
Priority, § 764, n. 73 

War profits tax, deduction of expenses, § 463 
Income tax, post 
Power of attorney, post 

Rehearing in tax court for failure of counsel to 
suflaciently present case, § 716 
Unlawful practice of law by accountant, review 
of decision by tax court, § 729, n. 70 
Value of services, burden of proof for deduction 
of expense, § 683, n. 95 
Attorneys in fact, 

Right to sue for refund or recovery of taxes paid, 
§ 891, p. 1141 

Signature of waiver of limitations for assess¬ 
ment, § 661 

Waiver of limitations for collection of tax, § 811 
Auditors, refunds, filing of claim with auditors of 
bureau, § 848, n. 96 

Automatic pianos, tax on sales by manufacturers, etc., 
§ 526, n. 99 

Automobile accessories and parts, excise tax, § 539 
Burden of proof in action for refund, § 991, p. 
1154, n. 77, p. 1157, n. 4 

Presumption in actions for refund or recovery of 
taxes paid, § 991, p. 1156, n. 87 
Recovery of taxes paid, § 874, n. 48 
Refund, § 843, n. 3 

Review of rulings, § 856, n. 22 
Automobile insurance exchange, income tax, liability 
as insurance company, § 417, p. 612, n. 83 
Automobiles. Motor vehicles, generally, post 
Avoidance of tax, 

Evasion or avoidance of tax, post 


Bad debts. 

Burden of proof, 

Loss, § 685 

Worthlessness in actions to recover taxes 
paid, § 908 

Change of method of accounting, § 628 
Evidence, § 085; § 699, n. 51; §§ 693, 799, p. 
941; § 998 

Double deduction, § 685 

Findings by tax court on review of assessment, 
§ 712, n. 28 

Good faith in charging off, question for tax court, 
§ 710, n. 3 
Income tax, post 
Presumptions, § 740, n. 74 

Correctness of decision of commissioner, § 

• 709, p. 941 

Review of decision of tax court, §§ 734, 748 

Reversal of decision of tax court, § 753, n. 
17 

Review of discretion of commissioner by tax 
court, § 70S, n. 37 

Bail, taxpayer’s suit for penalty, § 976 
Bank accounts. 

Distraint for taxes, §§ 788, 790 

Refusal to surrender property, § 791, n. 55 
Estate tax. 

Joint interest affecting inclusion in gross es¬ 
tate, § 485 

Liability for payment, § 776, p. 1922 
Nonresident alien, § 502 

Examination of records of third persons for as¬ 
sessment of tax, § 673, n. 26 
Income tax. 

Assigned income, liability for tax, § 431 
Capital loss from sale, § 286, n. 07 
Deduction of discrepancy between bank bal¬ 
ance shown by cash book and books of 
bank, § 253, n. 57 
Interest, 

Taxable income, § 115 
Year in which taxable, § 229 
Sale, capital loss, § 286, n. 97 
Unclaimed deposits as taxable income, § 104 
Lien for taxes, § 762, n. 23 
Priority, § 764, n. 57 

Bank stock tax, income tax, deduction of taxes paid, 
§ 351, n. 10 

Bankhead Cotton Act, 

Lien on cotton for tax on removal from gin with¬ 
out payment, § 758, n. 74 

Production of cotton in excess of quota, taxation, 
§ 538 

Refund of taxes under, § 843, n. 3 
Review of ruling, § 856, n. 23 
I>ankruptcy, 

Collection of taxes, limitations, g 803, n. 62 
Defense to action on taxpayer’s bond, § 578 
Discharge, release from liability for lien for tax¬ 
es, § 767, p. 1992, n. 16 

Estate tax, deduction of liability for debt of an¬ 
other, § 494, p. 720 
Excess profits tax, 

Losses, § 467 

Trustee’s liability for tax, § 475 
Income tax, 

Assignee’s liability for tax, g 434 
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Bankruptcy—Continued, 

Income tax—Continued, 

Cancellation or reduction of indebtedness as 
income, § 107, n. 49 

Depreciation, etc., computation, § S56, p. 522 
Improvements by lessee, year in which in¬ 
come taxable, § 206, p. 654, n. 77 
Interest, deduction, § 239 
Loss, deduction, § 318, p. 476 

Year or period in which deductible, §§ 
339, 343 

Persons entitled to refund, § 845, n. 39 
Reorganization, § 192 

Control of transferee after transfer, § 
204, n. 7 

Exchange of assets for stock or securi¬ 
ties, § 199, n. 42 

Exchange of stock or securities for other 
stock or securities, § 198, n, 38 
Trustee’s liability for tax, § 434 
Worthless debt, determination of worthless¬ 
ness, § 325 

Worthless stock, deduction of loss, § 331 
Proof of claim for taxes as proceeding for collec¬ 
tion, § 799 

Redetermination of deficiency, exclusive jurisdic¬ 
tion of tax court, § 705, n. 91 
Returns, duty to make, § 631 
Stamp tax, certificates issued by trustee, § 548 
Banks, 

Business or occupation tax, § 511 
Capital stock tax, § 517, n. 17 

Agents in transacting business with foreign 
corporations, § 521, n. 46 

Estate tax, deduction of assessment against es¬ 
tate, § 494, p. 720, n. 14 

Excess profits tax, evidence of profit, § 092, n. 74 
Income tax, 

Amount deductildc for worthless debt, § 328, 
n. 91 

Charging off woi'thless debt for deduction, § 
327 

Co-operative banks, liability for tax, § 406 
Entertainment expenses, deduction, § 204, n. 
30 

Examination of third persons for assessment 
of tax, § 073, n. 26, 29, 30 
Merger, liability of successor for tax, § 401, 
n. 3(> 

Mutual savings banks, liability for tax, § 410 
Iversons entltl(Kl to deduct losses, § 333, n. 50 
Private bank, liability for tax, § 395, p. 588, 
n. 46 

Rate, § 377, n. 27 

Btock tax, deduction, § 351, n. 10 
Surtax on undisl,ril)uted profits, § 379 
Time of deducting (iebt written down, § 323 
Worthless stoclv, dcKluetion of loss, § 331, n. 
24 

Insolvency, abatement of tax, § 695 
Stamp tax. Revenue stamps, post 
Bar association, travelling expense of committee 
nuunbtm, deduction as expense for income tax, § 
264, n. 31 

Bargcm, im^ome tax, deduction of repairs as expense, 
8 260, n. 41 


Baseball players, income tax, deduction of cost of con¬ 
tract as expense, § 261, p. 416, n. 10; 8 274, n. 
24 

Base stock method of calculating value of inventory, 

§ 626, p. 863 

Beer. Intoxicating liquors, post 
Beneficial associations, income tax, liability as in¬ 
surance company, § 417, p. 613, n. 91 
Beneficiary, defined, § 245 

Benefits, enjoyment of benefits as basis of taxation, 

§ 74 

Benevolent organizations, 

Excess profits tax, liability for tax, § 476 
Income tax, liability for tax, § 411 
Bequests, 

Deductions, review of decisions of tax court, § 
748 

Estate tax, deduction of bequests for charities 
etc., § 493, pp. 708-716 
Income tax, post 

Betterments. Improvements, generally, post 
Beverages, 

Alcoholic beverages. Intoxicating liquors, gen¬ 
erally, post 

Refund of tax, § 843, n. 3 
Sales by manufacturers, § 526 
Bids, foreclosure sale, presumption as to fair market 
value, § 679, n. 80 

Bill in equity, lien for taxes, enforcement, § 766 
Bill of exceptions, recovery of taxes paid, actions for, 
§ 930, p. nS8, n. 16 
Bill of particulai’s, 

Criminal prosecutions, § 1004 
Evasion of taxes, § 1005 
Forfeiture proceedings, § 956 
Bill of review, recovery of taxes paid, action for, § 
930, p. 1188 

Billiard rooms, occupation or business tax on propri¬ 
etors, § 511 
Bills and notes, 

Bank’s application of deposit in reduction of note 
as against distraint for tax, § 788 
Cash method of accounting, notes as income, § 
624, n. 32 

Demand notes, generally, post 
Estate tax, 

Deduction, § 494, p. 719, n. 1, 96 
Fart of gross estate, § 481, n. 22 
Unpaid notes payable to decedent as trus¬ 
tee for another, § 490, p. 701, n. 98 
Valuation of notes, § 500, p. 727 
Excess profits tax, 

Interest due represented by notes as invest¬ 
ed capital, § 452, n. 95 

Notes in payment for stock or property as 
invested capital, § 448 

Purchase price evidenced by notes as invest¬ 
ed capital, § 440, n. 27 
Income tax, 

Deductions, 

Bad deT)t, §§ 322, 323; § 347, n. 77 
Exchange of personal note for guaran¬ 
teed note, deduction as worthless 
debt, § 322, n. 18 

Interest on demand note executed by 
husband to wife, § 238, p. 385, n. 98 
Note in payment of interest, § 239 
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Bills and notes—Continued, 

Income tax—Continued, 

Deductions—Continued, 

Partly worthless debt, § 323 
Payment on giving note, § 252 
Deposit of notes in escrow, year in which 
income taxable, § 20G, p. 354, n. 70 
Future services, time when expenses are in¬ 
curred or accrued, § 275, n. 45 
Gain or profit, 

Determination of selling price in com¬ 
puting, § 172 
Exchange, § 191, p. 328 
Redemption, capital gain, § 15S 
Use of notes in acquisition of stock as 
disposition resulting in gain, § 1G8 
Interest received as exempt, § 115, n. 48 
Loss, 

Acceptance of note for embezzled amount, 
deduction, § 307 

Amount deductible, § 290, n. 51 
Determination, § 280, n. 4 
Installment contracts, year in which de¬ 
ductible, § 346 
Reorganization, § 318, p. 474 
Surrender of note for stock, deduction 
§ 279, p. 435, n. 96 

Worthless debt, burden of proof of loss 
for deduction, § 685, n. 17 
Year or period in which deductible, §§ 
338, 339 

Renewal notes, year in which income taxable, 
§ 20<3, p. 354, n. 70 

Rentals, year in which income taxable, § 22G, 
n. 72 

Reorganization, 

Continuing interest in transferee, § 203, 
n. 91 

Deduction of loss, § 318, p. 474 
Exchange for other stock or security, §§ 
198, 109 

Series of notes, deduction of debt worthless 
in part, § 323, n. 35 

Stockholder cancelling note of corporation, 
charging off as bad debt, § 322 
Year in which income taxable, § 20G, p. 354; 
§ 226, n. 72 

Occupation or business tax, issuing notes for cir¬ 
culation, § 511, n. 61 
Stamp tax, § 546 

Cancellation, § 841 
Value, 

Findings of tax court, § 712, n. 29 
Review of decisions of tax court, § 749, n. 80 
Bills of lading, stamp tax, § 54G 
Birth control league, income tax, deduction of gifts 
to league, § 369, n. 79 
Bituminous coal. Coal, generally, jjost 
Blanks, 

Bonds, 

Collector, § 505 

Transportation bond, validity, § 587, n. 49 
Validity, § 573, n. 83; § 587, n. 49 
Returns and reports. 

Commencement of limitations for assessment, 
§ G54, n. 21 
Receiver, § 635, jx 7^ 


Blanks—Continued, 

Stamp tax, 

Assignment of corporate shares in blank, § 
551, p. 793 

Sale or transfer of corporate securities in 
blank, § 550 

Blockage, 

Estate tax, valuation of shares, § 501 
Gift tax, valuation of stock, § 507 
Board of tax appeals. Tax court, generally, post 
Boards of trade, 

Income tax, liability for tax, § 405 
Uniformity of tax on sales, § 11, n. 86 
Bona fide purchasers. 

Forfeitures, right to remission on mitigation, § 
964, p. 1224 
Lien for taxes, 

Priority, § 7C4 
Release, § 767, p. 1003 

Transferee as bona fide purchaser, § 767, p. 
1002, n. 24 

Bond, goods in bond, §§ 5S3, 587 
Distilled spirits, 

Liability for tax on leakage in transporta¬ 
tion, § 534, p. 774 

Taxation of loss on regauging, § 534, p. 772, 
n. 75 

Withdrawal free of tax for use in arts and 
industries, § 534, p. 773 
Transportation in bond, § 587 
Bonded warehouses, §§ 5S3-5SG, pp. 822-826 

Allowance for tax on destruction of liquor, § 534, 
p. 774, n. 90 
Defined, § 584, n. 11 

Law governing validity of warehouseman’s bond, 
§ 586 

Other casualty, § 584, n. 11, 12 
Payment of tax on spirits, recovery from owner, 
§ 781, n. 98 

Permits for withdrawals from, § 585 
Refund of taxes on alcohol lost by cvaiKU'ation, 
retroactive operation of law, § 67 
Theft from, liability for loss, § 584 
Warehousemen’s bond, §§ 585, 580 
Withdrawal from, § 585 

Alcohol for arts and industifies free of tax, § 
534, p. 773 

Bondholders’ protective committee, inconte tax, lia¬ 
bility for payment, § 7G9, n. 59 
Bonds, U 572-582, pp. 811-822 

Actions on, § 566; §§ 570-582, pp. 818-822 
Appeal bonds, stamp tax, § 540, n. 27 
Can(*ellation or release by secretary of the treas¬ 
ury, § 575 

Capital stock tax on earnings and intcu-est, § 
516, n. 14 

Collection of revenue, 

Riglit of Congress to require, § 572 
Suit on bond and distraint at same time, § 
780 

Collectors, post 
Common law obligation, 

Bond voluntarily given, § 572 
Departure of bond from form preserilKKl, § 
573 

Interest rate, § 574, p. 817, m 36 
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-Bonds—Continued, 

Compromise as bar to suit on bond to recover 
penalties, § 618. p. 848 
Construction and effect, § 574, pp. 814-817 
Costs in forfeiture proceedings, § 048 
Defenses to action on, §§ 578, 580 
Definition, § 548 

Delay in notifying of default, defense to action 
on bond, § 578 

Demand against surety in action on iiond, § 576 
Denatured alcohol manufacturer, § 572 
Deputy collector, §§ 565, 567 
Disbursing officers and agents, § 571 
Discharge and release of surety, § 575 
Distillers. Intoxicating Liquors, post 
Distress warrant, enforcement of bond for re¬ 
lease, § 788 
Estate tax. 

Evidence of ownership, § 691, n. 72 
Foreign corporation’s bonds of nonresident 
alien, § 502 

Tax-exempt bonds as liable for tax, § 481 
Estoppel as defense to action on, § 578 
Evidence, 

Action on, § 581 

Admissibility under pleading, § 580, n. 88 
Value, § 002, n. 79 

Withdrawal from bonded warehouses, § 585 
Excess profits tax, computation of iiivestod cap¬ 
ital, § 457 

Extension of time for payment of taxes, § 573 
Defense to action on, § 578, ii. 68 
Extent of liability, § 574, pp. 816, 817 
Limitations, § 572 
Time when due, § 574, p. 815 
Waiver of limitations, § 574, p 815 
Extent of liability, § 574, p. 816 
Forfeiture or failure lo give bonds auid giving 
false bond, § 944 
Form, § 573 

Fraud, indictment for oxecuUng fran<Uilent bond, 
8 1004 

Oaugers, § 570 

Gift tax, tax-exempt bonds, § 508 
Income tax. 

Amortization of debt dis<‘ouiit, deduction of 
loss, §§ 291, 345 

Amount rewived in rcd(>niption as capital 
gain, § 158 

Bad debts, deduction as, § 322 
Bondholders, liability for tux, § 397 
Computation of gains and profits from sale 
of exempt proinufy, 8 1^5 
Corporate income paid directly to bondhold¬ 
ers, liability for tax, § 397 
Delielency, validity, § 573, n. 94 
Determination of selling pri<‘e in comput¬ 
ing profit or gain, § 172 
I>isco\mts, 

Deduction as exiKuise, 8 ^62, n. 18; 8 -91 
Time of deduction of loss from issuance 
at discount, § 345 
Distribution, 

Purchase at less than face value as tax¬ 
able. income, § 118 

Eeorganization, year in which income 
taxable, § 228 


Bonds—Continued, 

Income tax—Continued, 

Distribution—Continued, 

Stockholders, compensation for services 
for deduction as expense, § 260, n. 59 
Taxable dividend, § 118; § 135, n. 47 
Exchange, 

Gain or profit, § 191, pp. 328, 329 
New bonds, deduction of loss for im- 
amortized expenses and discounts, § 
291 

Preferred stock, loss deductible, § 291 
Exemption of interest from tax, § 115 
Extension of time for payment, 

Defense to action on, § 578, n. 68 
Release of surety, § 575, n. 49 
Filing to pay any taxes due, waiver of liin 
itations as to refund, § 846, p. 1080, n. 62 
Interest, 

Deduction, § 237, n. 83; § 239 
Tax on interest withheld at source as in¬ 
come of bondholder, 8 121 
Interest incidental to ownership as reorgan¬ 
ization, § 195, n. 99 

Investments in subsidiary, deduction of loss, 
8 310 

Payment for services, § 125, ii. 61 
Reorganization, § 195, n. 99 

Acquisition of control through bonds, 
204, n. 8 

Continuing interest in transfei*ee, § 203, 
n. 90 

Exchange for other securities, § 198 
Issuance of bonds as assumption of lia¬ 
bility, § 190, n. 52 
Retirement or redemption, 

Cost, deduction as expense, § 262 
Discount, taxable income, § 118, n. 78 
Tjoss deductible, § 291 
Sale or exchange for deduction of loss, 
2SG, p. 445, n. 10, p. 446; § 308 
Year in which gain taxable, § 219 
Sale of stock for cash and serially maturing 
bonds, sale of capital assets, § 160, n. 79 
Secure payment, validity, § 573, n. 93 
Tax-free covenant, agreement to pay income 
tax of obligee, § 769 

Time when expenses are incurred or accrued, 
§ 275, n. 43 

Waiver of limitations for assessment by fil¬ 
ing bond to stay collection, § 660 
Installment investment bonds, stamp tax, § 548, n. 
68 

Intoxicating liipiors, iK)st 

Jeopardy assessments, stay, § 705, n. 93; § 829 
Judgments, 

Actions on, § 582 

Defaulting collector as binding on surety, 8 
566 

La(4ies affedlng right of action, § 579 
Ijegal proceedings, stamp tax, § 546, n. 32 
LUkthI or strict construction as to rights of sure- 
ti(‘s, 8 575 

Lieu of coll(K‘tor against bonds filed in lieu of bail 
8 758, n. 80 
X/unitatioup, § 579 

Collector’s bond, defense, § 566 
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Bonds—Continued, 

Limitations—Oontimied, 

Extension of time for payment of tax, § 572 
Guaranty of compliance with withdrawal per¬ 
mit, § 585 

Manufacturers’ tax bonds, § 572 
Mortgage bonds, taxation of coupons, § 528 
Nature, requisites and yalidity, § 573 
Nature of action on, § 570 
New warehousing bonds, § 585; § 586, n. 41 
Oleomargarine tax, manufacturer’s liability for 
payment of tax, § 515 

Order for removal from bonded warehouse as ter¬ 
minating liability, § 585 
Parties to action on, § 577 
Payment of taxes, 

Collateral attack on assessment, § 614 
Distinguished from one to indemnify against 
loss or damage, § 574, p. 815 
Giving of bond as waiver of limitations for 
collection, § 811, n. 

Refund of payment in discharge of obliga¬ 
tion, § 847, n. 82 

Suspension of limitations for collection of 
tax, § 805 

Persons entitled to sue on, § 577 
Pleading in action on bond, § 580 
Premiums, time affecting taxability as income, 
§ 96, n. 44 

Purchase of own bonds at less than par, taxable 
income, review of decisions of tax court, § 
747 

Refunds, repayment, § 572 

Release on bond of property seized for forfeiture, 
§ 949 

Retirement, 

Loss, time for deduction, § 345 
Taxable income, review of decisions of tax 
court, § 747 

Revenue officers and agents, § 557 

Carelessness as relieving sureties, § 555 
Stamp tax, corporate securities, §§ 548, 550 
Stay of collection of jeopardy assessment, § 611 
Storekeeper gaugers, § 570 

.Subrogation of sureties on taxpayer’s bond for 
extension of time of payment, § 574, p. 815 
Suspension of limitations for assessment where 
taxpayer filed bond, § 657 
Through bond, § 587 
Transportation bonds, § 587 
Trial in action on, § 582 

Waiver of limitations for assessment by filing 
bond to stay collection, § 660 
Warehousemen, § 574, p. 816; §§ 585, 586 
Withdrawal from bonded warehouses, § 585 
Worthless bonds, deductions, review of decisions 
of tax court, § 748 

Bonuses, 

Accrual of deduction, § 623, p. 858, n. 10 
Excess profits tax, year or period in which items 
are deductible, § 462, n. 78 
Income tax, 

Cancellation of indebtedness of employee, 
year in which deductible, § 277, n. 62 
Capital expenditure, § 259, n. 41 
Capital gain, § 159 


Bonuses—Continued, 

Income tax—Continued, 

Deduction as expenses, § 258; § 260, p. 412 r 
§ 273, n. 24 

Year in which expense deductible, § 277, 
n. 62, 64 
Depletion, 

Deduction in form of bonus payment, f 
359, p. 528, n. 58 
Oil and gas wells, § 362 
Special bonus, § 353, n. 70 
Employees, deduction as expenses, § 260, p. 
412 

Illicit bonus as taxable income, § 110 
Leases, 

Mineral lease, taxable income, § 120 
Royalty lease, payment for, return of 
capital, § 163, n. 16 

Signature of oil lease, deduction of de¬ 
pletion allowance, § 225 
Year in which income taxable, §§ 225-227, 
pp. 371-374 

Persons entitled to depletion allowance, § 366, 
p. 545 

State, payment to on increase of capital 
stock, deduction, § 351 
Stock. Stock and stockholders, post 
Taxable income, §§ 120, 124 
Trust established by employer as part of 
stock bonus, liability for tax, § 432 
Book entries. 

Evidence, 

Action for collection of taxes, § 820 
Tax liability, § 691 
Income tax, post 
Book value, 

Estate tax, valuation of stock, § 501 
Income tax, post 
Books, 

Accounting, generally, §§ 620-628, pp. 850-865 
Allocation of income among businesses controlled 
by same interests, § 651 

Brewers, duty to keep for tax purposes, § 534, p. 
775 

Compelling production for examination of third 
persons for assessment of tax, § 673 
Evidence in action for taxes, § 820 
Examination, § 672 

Commissioner pending appeal to tax court, 
§ 705 

Illegal and unreasonable search, § 936 
Excess profits tax, conclusiveness as to invested 
capital, § 453, n. 99 

Failure to keep and false books as offense, § 991 
Indictment and information, § 1006 
Forfeiture for failure to keep or false books, § 945 
Income tax, post. 

Injunction against collection of tax because of 
unlawful seizure of books, § 827, n. 99 
Intoxicating liquors, superintendence of business 
by government for collection of taxes, § 534, 
p. 772 

Limitation statute as denying right to examine 
taxpayer’s books, § (^8 

Penalties for failure to keep books and false 
books, § 971 
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Books—Continued, 

Return of books turned over to collector in re¬ 
sponse to summons, § 672 
Tobacco manufacturer, keeping for tax purposes, 
§ 541 

Borrowed capital. Excess profits tax, post 
Borrowing. Loans generally, post 
Bottling, 

Beer removed from brewery for bottling, liability 
for tax, § 534, p. 774, n. 97 
Manufacturers as respects liability for tax on 
sales, § 525, n. 79 
Boundaries, 

Collection districts, § 559 

Income tax, cost of establishing boundary as de¬ 
ductible expense, § 270, p. 423, n. 71 
Bowling alleys, manufacturer’s excise tax, § 539, n. 34 
Brands, 

Cigars, § 541 

Failure to obliterate, § 999 

Forfeiture for noncompliance with requirements, 
§ 947 

Intoxicating liquors, post 
Offenses relating to, § 999 
Brandy. Intoxicating liquors, generally, post 
Brewei'ies. Intoxicating liquors, generally, post 
Bribery of revenue oflicers or agents, § 996 
Briefs, 

Review of decisions of tax court, § 728 
Tax court, not to limit issues raised by pleadings, 
§ 704, n. 74 

Brine solution, income tax, depletion allowance for 
removal, § 359, p. 528, n. 59 
Brokers, 

Business or occupation tax, § 511 
Cash method of accoTinUug, credits with broker 
ns income, § 624, n. 35 
Capital stock tax, 

Ag(mts in transacting business with foreign 
corporation, § 521, n. 46 
Coiponition organis^ed by investment broker, 
§ 517, n. 21 

Examination oC third persons for assessment of 
tax, § 673, n. 26 
Futur(\s, tax on, § 532 

In<*om(' tax, surtax on undistributed net income 
of personal holding companies, § 381, n. 79 
Inventories, use in computing income, § 627 
Theater ticket brokers, t)ow(U‘ of congress to lay 
(xcise tax, § 3, p. 131 

Bucket shops, stamp tax on stock trunsadious, § 551, 
p. 795, n. 24 

Building and loan associations, 

Capital stock tax, § 517, n. 18 
Income tax, liability for tax, § 406 
Buildings, income tax, dfunolitlon of building for new 
buibling, deduction of loss, § 330 
Burden of proof, 

H( 5 e, also, Evidence, generally, r)ost 
Apportionment of estate tax, § 776, p. 1017 
Ass(»4Hraent of taxes, ante 
Bonds, actions on, § 581 
<k)ll(H'tion of taxes, acftion for, § 819 
Commissioner of internal revenue, post 
Criminal prosecntlons, §§ 1013, 1018 
Distraint for colle<ttion of taxes, refusal to sur¬ 
render property, g 791 


Burden of proof—Continued, 

Exemptions from tax, burden of proving in ac¬ 
tions to recover taxes paid, § 910 
Expenses, deductions, § 683 

Findings of commissioner, review by tax court, 
§ 709, pp. 936-941 
Forfeiture proceedings, § 958 

Remission or mitigation, § 966, p. 1220 
Injunction against collection of tax, § 838 
Instructions on burden in criminal prosecutions, 
§ 1018 

Inventories, burden of proving incorrectness, § 912 
Invested capital, burden of proving incorrectness 
of commissioner’s decision, § 913 
Lien for taxes, enforcement, § 766, n. 96 
Limitations, 

Assessment or collection of taxes after ex¬ 
piration of limitations, § 902 
Waivers of limitations in actions to recover 
taxes paid, § 902 
Payment, § 687 
Penalties, action to, 

Enforce, § 981 

Recover penalties paid, § 987 
Rate of taxation, burden of proving impropriety 
of rates, § 900 

Recovery of taxes paid, post 
Refunds, post 

Review of decisions of tax court, proceedings 
after remand, § 756 

Transfers in contemplation of death in action to 
recover estate taxes paid, § 911 
Value in action to recover taxes paid, § 014 
Bureau of internal revenue, 

Collection of tax, § 784 
Examination of taxpayer and records, § 672 
Examination of third persons for assessment of 
tax, § 673 

Burial associations, income tax, liability as insurance 
companies, § 417, p. 613, ii. 91 
Busin(‘ss clubs, taxation of dues, § 531, n. 13 
Business leagues. 

Capital stock tax, § 517 

Exemption, review of decisions of tax court, § 734 
Income tax, liability, § 405 
Business machines, excise tax on sale or use, § 528 
Business n^servos, income tax, deductions, § 249, p. 
396, n. 16, p. 397 

Business taxes. Occupation or business taxes, gener¬ 
ally, post 

Business trusts. Massachusetts trusts, generally, post 
Butter, occupation tax on manufacturers and dealei'S, 
§ 512 

Oaharets, admission tax, § 529 
Cables, communications tax, § 544 
Calendar year, accounting periods, § 621 
8ee, also, Income tax, post 
Change to fiscal year basis, § 628, n. 7 

Amended returns making change, § 637 
Commissioner authorised to i*('quire x^etnim on 
calendar rather than fiscal year basis, § 634, 
n. 63 

Xfimitation of actions for collection of tax af¬ 
fect'd by return, § 808, n, 15 
Partnership, inclusion of net profits of firm for 
fiscal year in individual return on calendar 
year, § 640, n. 18 
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Calendar year, accounting periods—Continued, 

Waiver of limitations for assessment of taxes, § 
670, n. 01 

Calls for stock, stamp tax, § 551, p. 796, n. 32 
Campaign expenses, income tax, 

Capital expenditure, § 259 
Deduction, § 256, n. 27, 29 
Loss in transaction for profit, § 284 
Cancellation, 

Bonds for taxes, § 575 

Credit for overpayment of tax, § 785, p. 1032 
Credit on collection of tax, § 785, p. 1029 
Income tax, post 

Lease, security for perfomiance of lease as in¬ 
come, § 101, n. 87 
Lien for taxes, § 767, p. 1001 
Obligation to pay sum on testator’s death, valua¬ 
tion for assessment of tax, § 597 
Payment of refund, § 855 
Kevenue stamps, §§ 840, 841 

Stock, review of decision of tax court as to na¬ 
ture of distribution, § 734 
Waiver of limitations for collection of tax, § 810 
Candy, 

Refund of tax paid by seller, § 843, n. 3 
Sales by manufacturers, importers, etc., § 520 
Canteens, occupation or business tax, retail liquor 
dealers, § 513, p. 744 
Capital, 

Evidence, § 691 
Income tax, post 
Capital assets, income tax 
Income tax, post 
Stock and stockholders, post 
Capital expenditures, § 153 

Deductions, review of decisions of tax court, § 748 
Evidence, § 693, n. 82 
Income tax, post 
Capital gains, 

Income tax, x)ost 

Presumptions as to correctness of commissioner’s 
determination, § 709, p. 939 
Review of decisions of tax court, § 747 
Securities, post 
Stock and stockholdera 
Capital losses, 

Burden of proof as to ordinary loss, § 685, n. 7 
Deductions, review of decisions of tax court, § 
748 

Income tax, post 

Joint or separate returns of husband and wife, 
§ 639, n. 11 

Presumption of correctness of decision of commis¬ 
sioner, § 709, p. 941, n. 89 
Capital stock, 

Construction of term in statute, § 52, n. 12 
Excess profits tax, post 

Income tax, dividends paid as interest, § 238, p. 
386, n. 6 

Loss, evidence to sustain deduction, § 693, n. 88 
Paid-up capital stock, evidence in action for taxes, 
§ 820, n. 33 

Valuation in returns and reports, § 033 
Capital stock tax generally, §§ 51G-”522, pp. 745-753 
Associations, § 517, n, 17 


Capital stock tax generally—Continued, 

Banks, § 517, n. 17 

Building and loan associations, § 517, n. 18 

Business defined, § 521 

Business leagues, § 517, n. 21 

Business trusts, § 520 

Carrying on or doing business, § 521 

Cemetery companies, § 517, n. 18 

Charitable organizations, § 518 

Civic league, § 518, n. 23 

Computation, § 522 

Congressional power to levy, § 3, p. 129 
Credit against, payment of tax, § 773, n. 56 
Declared value of capital stock for computing tax. 
§ 522 

Fixing in first return, § 633 
Delegation ■ of power by congress, § 2, n. 30 
Dividends, § 516, n. 14 
Educational organizations, § 518 
Equality of tax, § 11, n. 84 
Exemptions, §§ 517-519; § 629, n. 8 
Farmers’ co-operatives, § 517, iv. 18 
Fishing and hunting clubs, § 517, n. 18 
Foreign corporations, §§ 517, 521 
Group hospitalization corporation, § 518, n. 23 
Holding companies, § 517, n. 18 
Income tax, 

Deduction of capital stock tax paid, § 340 
Distinguished, § 03, n. 9 
Insurance companies, § 417, p. 612, n. 80 
Indirect tax, § 89, n. 94 

Insurance companies, § 417, p. 612, n. 80; § 519 
Library^ § 518, n. 23 

Lion of assessment list on insurance money, § 702,. 
n. 14 

Literary organizations, § 518 

Mutual insurance companies, § 519, n. 27 

Nature of tax, § 516 

Nonprofit organizations, § 517, n. 18 

No tax returns, § 629, n. 8 

Partnership, § 517, n. 17 

Presumptions in actions to recover taxes paid, § 
910, n. 88 

Receivers, § 517, n. 18 
Religious organizations, § 518 
Returns and reports, 

Amendment or change of returns, § 637, n, 90 
Fixing declared value of capital stock, § 633 
Time for making, § 632 

Review in actions to recover taxes paid, § 030, p. 
1100, n. 30 

Scientific organizations, § 518 

8tock dividends, § 516, n. 14 

Taxable year, § 621, n. 63 

Title and mortgage companies, § 510, n. 30 

Trusts, § 520 

Undervaluation of stock, right to change for ex¬ 
cess profits tax, § 457 

Valuation of stock in computing tax, f 522 
Water companies, § 517, n. IH 
Capital tax, additional tax on gains accumulated to 
prevent surtax on sharchol<l(‘rs, § 17, n. 48 
Capitation taxes, direct tax, §§ 89, 90 
Capricious assessment, injunction against collection, 
§828 

Oar ecpiipment trust certificates, stamp tax, { 548» n, 68^ 
Cards, tax on sale of playing cards, 5 Q2B 
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Carriers, 

Accounting rules enforced by Interstate Commerce 
Commission as not binding on commissioner, § 
620 

Injunction against collection of tax, irreparable 
injury, § 831, n. 32 
Transportation tax, §§ 542, 543 
Carrying on business, review of decision of tax court, 
question of law, § 734, n. 14 
Cash. Income tax, post 
Cash method of accounting, §§ 622, 624 
Change of method, § 628 
Income tax, post 

Cash surrender value. Life insurance, post 
Casinghead gas, income tax depletion allowance, § 362, 
n. 44 ; § 366, p. 545 
Casualties, 

Distilled spirits, 

Abatement of tax for loss, § 534, p, 774 
Relief from assessment of tax, § 534, p. 773 
Estate tax, deduction of losses, § 496 
Income tax, losses deductible, § 306 
Casualty insurance policies, taxation, § 533 
Cemeteries, 

Capital stock tax, § 517, n. 18 
Estate tax, 

Deduction of bequest to, § 493, p. 709, n. 82 
Deduction of cost of maintenance of lot, § 494, 
p. 716 

Income tax, 

Deduction of contributions, § 369, n. 88 
Improvomont fund, liability as trust, § 419, n, 
25 

Installment sales, year in which taxable, § 
218, n. 91 

Liability for perpetual care as part of cost 
in computing gain, § 171 
Liability of cemetery company, § 404 
Proceeds of lots paid into trust for perma¬ 
nent maintenance as income, § 98, n. 57 
Trust for improvements, computation of gain 
or profit from sale, § 171, n. 10 
Trust fund for i)orpetuaI care, deduction in 
computing income, ^ 243, n. 57 
Valuation of property for assessment of tax, 
§ 597, n. 24 

Certificate of probable cause, 

Protecting collector against liability for taxes il¬ 
legally exacted, § 89^1 
Costs incurred before issuance, § 931 
Review of order denying, § 030, p. 1188, n. 12 
Seizure of property by revenue officers, § 556 
Certificates, 

(Commissioner of internal revenue, condition pre- 
cedcnit to action on bond of collector, § 566 
Release or discharge of lien for taxes, § 707, p. 
1003 

Sale or punimse under distraint for taxes, § 794 
Stamp tax, 546, 547 

Certificates of convenience, income tax, expense of ap¬ 
plication as deductible loss, § 2D9, n. 26 
Oertifl<‘afes of indebtedness, stamp tax, § 548, m 69 
Certificates of interest in bond and mortgage, stamp 
tax, § 548, n. CJ9; | 550, n. OB 
(terthlcatos of ovcipayment or overassessment, § 884 
Certificates of participation, stamp tax, S 548, n, 69 


Certificates of shares, stamp tax on sale or transfer 
of corporate shares, § 551, pp. 793-798 
Certified copies of reports, collector not required to 
certify, § 562 

Certified public accountants, unlawful practice of law, 
review of decision of tax court, § 729, n. 70 
Certified transcript of books of treasury department 
as evidence in action on bond of collector, § 566 
Certiorari, 

Asses.sments, further review of decisions by court, 
§718 

Supreme Court, review of decisions of tax court, § 
718 

Tax court, filing of petition for certiorari affecting 
finality of decision, § 715 

Chambers of commerce, income tax liability, § 405 
Charge-off method of accounting, consent to change 
of reserve method, § 628, n. 93 
Charges, 

Communications tax, § 544 
Manufacturer’s excise tax, computation, § 527 
Sale under distraint, apportionment, § 793 
Storage charges, accrual basis of accounting, § 
623, p. 857, n. 3 
Transportation tax, § 542 
Charities, 

Capital stock tax, § 518 

Construction of exemption provisions of law, § 53, 
p. 177 

Deduction of gifts, etc., review of decisions of tax 
court, § 748 
Estate tax. 

Allocation of burden of tax, § 776, p. 1020 
Deduction, 

Charitable bequests, § 492 
Pledges, etc., for, § 494, p. 722 
Transfers for, § 493, pp. 708-716 
Exemption of charitable bequests from estate 
tax, retroactive operation of law, § 60 
Property or funds from which tax payable, § 
776, p. 1016 
Excess profits tax, 

Deductions for subscriptions, § 462, n. 73 
IJability for tax, § 476 

Exemption, review of decision of tax court, § 734 
Gift tax, deductions, § 508 
Income lax, 

Deduction of contribution, §§ 263, 368-370 
Exemption of annuities paid by, § 107, n. 31 
Liability of charitable organization for tax, § 
41l' 

Trust income used in payment of premiums on 
life of grantor, liability for tax, § 423, p. 
631 

Trusts, liability for tax, § 422, p. 627, n. 14 
Insurance p<fiicios, taxation, § 533 
Occupation or bu.siuess tax, proceeds of liquor 
dealer used for charity, § 513, p. 743 
Refunds, right to, § 845, n. 39 
Charter parties, stamp tax, § 546 
Charters, 

Capital stock tax, 

Insurance company charter as determining 
liability to tax, § 519 
On charter powers, § 516, n, 15 
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Charters—Continued, 

Estate tax, determination of character of cor¬ 
poration for purpose of deduction, § 493, p. 
709, n. 82 
Income tax, post 

Chats, income tax, depletion allowance for removal, § 
359, p. 529 

Chattel mortgages, subsequent stamping, § 552, n. 67 

Checkers, taxation, § 539, n. 35 

Checks, 

Income tax. 

Dividends, 

Time when income is taxable, § 213, n. 32 
Year in which income is taxable, § 210 
Joint adventures, year in which income tax¬ 
able, § 223 

Taxable income, § 104 

Unpaid checks, year in which deductible, § 
277, n. 66 

Payment of tax, § 773 
Refunds, 

Cancellation of payment, § 855 
Payment, § 853 

Time during which interest runs, § 854 
Stamp tax, § 546 

Penalty for failure to collect tax on check, § 
970 

Cheese, tax on filled cheese, § 528 
Child labor taxes, validity of act, § 30, n. 23 
Children. Infants, generally, post 
China Trade Act corporations, income tax, dividends 
paid credit, § 374 
Choses in action. 

Congressional power to tax, § 6, p. 139, n. 50 
Distraint for tax, § 790 
Lien for taxes, § 762, n. 23 
Priority, § 764, n. 60 

Churches. Religious organizations, generally, post 
Cigars and cigarettes, 

Excise tax, validity of act, § 30 
Forfeitures, § 942; § 947, n. 63 
Indictment for offenses, § 1011 
Manufacturer’s excise tax, § 541 
Power of congress, § 3, p. 131 
Validity of statute, §§ 27, 30 
Occupation or business taxes on manufacturers or 
dealers, § 511 

Exports, validity of occupation or business 
tax, § 27, n. 97 

Personal effects, taxation of cigars brought into 
county, § 541 
Refunds, § 843, n. 3 
Revenue stamps, § 840, n. 83 

Collector’s right to exclude from stores an 
agent sent by importer to affix stamps, § 
541 

Indictment for offenses relating to, § 1011 
Possession of unstamped cigars, § 991), n. 53 
Redemption on spoilage or destruction, § 842, 
n. 94 

Circuit court of appeals, 

Penalties, review of findings of tax court, § 983 
Recovery of taxes paid, review of action for, § 930, 

p. 1188 

Refunds, review of rulings, § 856; § 857, n. 59 
Review of decisions of tax court, generally. Re¬ 
view, post 


Citizens, estate tax, § 480 

Civic improvement club, taxation of dues as social 
club, § 531, n. 13 

Civic improvement fund, income tax, contributions to 
as deductible expense, § 263, n. 27 
Civic leagues, capital stock tax, § 518, n. 23 
Civic organizations, income tax, liability, § 404 
Civil service, 

Income tax on compensation of federal civil serv¬ 
ice employees, § 128 
Revenue officers and agents, § 553 
Civil war stamp tax, validity and admissibility of 
unstamped instruments, § 552 
Claims for refund. Refunds, post 
Classification for income taxation, powers of congress, 
§ 3, p. 132 
Clerks, 

Examination of taxable articles by clerks of rev¬ 
enue officer, § 932 

Powers, duties and liabilities, § 560 
Clerks of court, fees, printing record on review of de¬ 
cisions of tax court, § 724 

Clinics, income tax, trusts taxable as association, § 
395, p. 590, n. 58 

Close corporation, determination of value of stock by 
tax court, § 707, n. 12 
Closing agreements, § 019 

Comimomise compared, § 618, p. 848 
Income tax, 

Consolidated or separate returns, § 645, n. 39 
Informal claim for refund, § 850, p. 1000, n. 
32 

Interest on overpayment precluded by executing, § 
929 

Presumptions as to determination on review by 
tax court, § 700, p. 938 

Recovery of taxes paid, defense to action to re¬ 
cover, § 875 

Retroactive operation of law, § 67 
Cloud on title. 

Injunction against collection of tax, § 827 
Removal of lien for taxes, § 767, p. 1001 
Clubs, 

Admission tax, § 529 
Dues and fees, § 531 
Validity of act, § 30 
Income tax, 

Deduction by member as expense, § 256, n. 27 
Liai)iUty for tax, § 407 

Payment of tax, obligation of momhaiv for taxes, 
§ 777, n. 67 

Refund, right of member to sue for, § 801, p. 1142 
Retail liquor dealei'S’ tax, § 513, p. 744 
Ticket service, admissions tax, § 520 
Coal, 

Imports, tax on, § 526 

Royalty paymouts under leasers, time affecting tax¬ 
ability, § 06, n. 44 

Taxation of sale of bituminous coal, §§ 27, 528 
Equality of tax, § 11, n. 84 
Coca leaves, § 535 

Occupation tax on importers, dealers, etc., j 514 
Coconut oil, processing tax, § 536 
Coercion. Duress, generally, post 
Coin-operated devices or nuwliines, 

Excise tax, § 530, n. 35 

Occupation tax on amusement devices, 5 511 
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Coin-operated devices or machines—Continued, 

Sales by manufacturer, etc., § 526 
Collateral attack, 

Assessment of taxes, § 614 

Tax court decision in review of assessment, § 715 
Collateral security, 

Excess profits tax, invested capital, § 440 
Stock held as, control for purpose of consolidated 
return, § 646, p. 879, n. 49 
Collection, §§ 782-798, pp. 1026-1042 
Abatement of tax. 

Collector’s duty, § 784, n. 31 
Future collection not precluded, § 787 
Actions for, §§ 799-822, pp. 1042-1059 
Admissibility of evidence, § 820 
Answer, § 818 
Appearance, § 816 

Assessment affecting computation of limita¬ 
tions, §§ SOI, 807 
Burden of proof, § 819 

Cancellation of waiver of limitations, § 810 
Complaint, § 817 

Computation of period of limitations, §§ 807- 
809, pp. 1049-1051 
Conditions precedent, § 800 

Pleading compliance, § 817, n. 4 
Congressional powers, § 2; § 3, p. 130 
Consideration for waiver of limitations, § 811 
Construction and operation of waiver, § 813 
Construction of limitation statute, § 804 
Counterclaim, § 822 
Defenses, § 801 
Dismissal of suit, § 822 
Evidence, §§ 810-822 

Failure to make return affecting limitations, § 
809 

Form of waiver of limitai.ions, § 811 
Fraudulent retuim affecting limitations, § 809 
Judgment s, § 822 
Jurisdiction, § *802 

Limitations, §§ 803-814, pp. 1(H6™1055 
Answer staling defease, § 818 
Ihirden of proof, § 810 
Motion to sot aside service of process 
where action is bari'cd, § 816 
Presumptions as to waiver, § 819 
Motion to vacate or quash !)r()(*ess where ac¬ 
tion barred by limitations, § 830 
Nature and foi’m of remedy, § 799 
Nature of waiver of limitations, § 810 
Parties, § <815 

Payment of assessed amount as defense, § 801 
Pleading, §§ 817, 818 
Pnjsumptlous, §§ 819, 822 
Pro(tess, § 816 

lfce<'OV(‘ry of taxes errou(H)nsly or illegally col- 
l(K!ted. Kecovery of taxes j)aid, geueral- 
ly, f)ost 
Bern and, § 822 

Bepudiatlon of waiver of limitations, § 833 
Eequisltes and validity of waiver of limita¬ 
tions, § 811 

Betum affexting limitations, §§ 808, 809 
Bevlew, § 822 

Bet-off or (;x)unt:erelaim, § 801 
Bueetisslvo waivers of limitations, § 813 
Suspension of limitations, § 805 


Collection—Continued, 

Actions for—Continued, 

Time to sue, §§ 803-814, pp. 1046-1055 
Trial, § 822 
Venue, § 802 

Waiver of limitations, §§ 810-814, pp. 1051- 
3G'55 

Burden of proof, § 819 

Waiver of period for assessment as waiver of 
period for collection, § 814 
Weight and sufficiency of evidence, § 821 
Wrongful enforcement or collection- post 
Agents for collection, § 786 
Amendment of act, validity, § 36, n. 54 
Bond to secure, § 572 
Burden of proof. 

Actions to collect, § 819 
Illegality, § 901, p. 1154 
Corporations and others, § 786 
Counterclaims. Set-off and counterclaims, post 
Distraint, §§ 788-798, pp. 1033-1042 

Apportionment of expenses and charges of 
sales, § 793 

Certificate of sale or purchase, § 794 
Defense to action for recovery of tax., § 801 
Lien, 

Enforcement, § 766 
Extinguishment, §767, p. 1000 
Illegality of distraint, § 788 
Injunction by person other than taxp^jtyer, § 
826 

Interest of taxpayer in property, § 790 
Jurisdiction of remedies against, § 788 
Limitations, § 792 
Notice to taxpayer, § 605 
Power and duty, § 789 

Power to declare rights of parties, § 826, n. 91 
Property subject to, § 790 
Quashal, § 788, n. 5 

Becovory of (erroneous refund collected irnder 
threat of distraint, § 857 
Bedomption, § 795 
Sale, §§ 793-798 

State interference not permitted, § 788 
Surplus, § 798 
Tax deeds, § 706 
Tax title, § 707 

Third person’s liability for refusal to surren¬ 
der property, § 701 
Title of taxpayer, § 790 

Waiver of limitations, etc., for postponement 
. of sale, § 789 
Warrant, § 788 

Erroneous collection. Befunds, generally, post 
Estate tax, iK)st 

Evidemee of bar by limitations, § 691, n. 05 
Excess profits tax, post 

InjuiK'tion. Wrongful enforcement or collecticm, 
post 
Interest, 

Adding interest, § 784, n. 32 
Overpayment from date of collection, § 927 
Judgments, 

Actions for, § 822 
Computation of limitations, § 806 
Con (111 ions pr(K!edent to action, § 800 
Jurisdiction of tax court to control, § 699, n. 38 
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C ollection—Continued, 

Law governing, § 783 
Liens, generally, post 
Limitation of actions, § 784, n. 31 

Actions to collect, §§ 803-814, pp. 1046-1055; 
§§ 816, 818, 819 

Answer as stating defense, § 818 
Bar to suit on taxpayer’s bond, § 579 
Computation of period, §§ 807-809, pp. 1049- 
1051 

Construction of statutes for collection, § 804 
Credit of overpayment against liability for un¬ 
paid tax barred by limitations, § 785, p. 
1031 

Deficiency tax, distortion of income for later 
year to rectify error, § 589 
Distraint, § 792 

Tax barred by limitations, § 788 
Expiration of limitations affecting validity of 
bonds, § 573 

Injunction against collection, § 828, n 7; § 
830, n. 22; §835 

Recovery of taxes collected after bar by limi¬ 
tations, § 865 

Retroactive operation of law, § 66 
Suspension of statute as to collection, § 805 
Method of collection, § 782 

Necessity of assessment for collection, § 782, n. 9 

Overpayments, application, § 785, pp. 1028-1032 

Powers and duties of officers, § 784 

Refunds, generally, post 

Repeal of statute, § 46 

Retroactive operation of law, § 66 

Set-off and counterclaim, 

Allowance, § 822 

Collection of tax by application of overpay¬ 
ments, § 785, pp. 1028-1032 
Defense to action for collection, § 801 
Limitations as barring recovery on counter¬ 
claim, § 803, n. 62 

Stay, 

Defense to action for recovery of taxes on 
ground of payment after limitations, § 
881 

Piling claim in abatement of assessment, § 
695 

Time for credit in overpayments, § 785, p. 1029 
Uncollected taxes, rights and liabilities as to, § 
787 

Uniformity requirement, § 4 
Validity of regulations, § 69 
Validity of statute, § 32 

Waiver of limitations for assessment, construc¬ 
tion and operation, § 0G8 

Wrongful enforcement or collection, generally, 
post 

Wrongful, illegal or erroneous collection. Re¬ 
covery of taxes paid, generally, post 
Collection districts, § 559 

Collection of funds, accrual of income dependent on 
reasonable expectation of, § 623, p. 858 
Collectors, §§ 562-567, pp. 804-810 

Abatement of tax as discharge of liability to pay 
over tax, § 787 
Account, § 562, n. 41 

Liability on bond, § 565 
Action for collection of taxes, § 815, n. 97 


Collectors—Continued, 

Action on bond of deputy collector, § 567 
Agency for United States in collection of tax, § 
784 

Appointment of deputy collectors, § 567 
Assessment of taxes, §§ 588, 590 
Bonds of collectors, §§ 565-567 
Actions on, §§ 566, 577 

Cancellation or release of bonds for taxes, § 
575 

Commencement of compensation, § 563 
Liability of sureties, § 565 
Right to sue on taxpayer’s bond, § 577 
Bonds securing payment of tax, power to take, 
§ 572 

Compensation, §§ 563, 567 

Compromise of tax claim, defense to action on 
bond, § 578, n. 66 

Costs in action against collector to recover taxes 
paid, § 931 

Cumulative or strengthening bonds, § 565 
Delegation of powers and duties by commissioner, 
§ 562 

Delivery of waiver of limitations for assessment 
to collector, § 663 
Deputy collectors, § 567 

Disbursing agent also a collector, liability on 
bond, § 571 

Discretion, § 784, n. 31 

Distillery meters, agent to receive deposits, § 502, 
n. 40 

Estoppel by statement of deputy, § 567 
Examination of taxpayer and records, § 072 
Execution against collector in action to recove i' 
taxes paid, § 923, p. 1180 
Extra allowance, § 503 

Interest on taxes recovered in suit against col¬ 
lector, § 024 

Judgment against collector, 

Action to recover taxes paid, § 923, p. 1180 
Overpayments, interest on, § 925 
Jurisdiction, 

Action against collector to recover taxes paid, 

§ 860, p. 1100 

Court to coutroi, § 600 n. 38 
Liabilities, §§ 504, 507 

Lien for taxes, release or discharge, § 707, p. 1(K)3 

Oath, commencement of compensation, § r>(i3 

Party in action to recover taxes paid, §§ 859, 895 

Penalties assessed by, § 976 

Records, §§ 502, 615 

Refunds, § 843 

Removal, §§ 562, 567 

Rei^orts, not required to certify copies, § 502 
Return, duty to make on failure of taxpayer to 
do so, § 030 

Searches and seizures, liability, § 50*1 
Substitute bonds, discharge of sureties, § 505 
Successor, 

Liability on bond, § 605 
Right to sue on taxpayer’s bond, f 577 
Summons, 

Examination of third person for ass(\ssmcnt 
of tax, § 073 

Produce books and give testimony, § 072 
Tax court decision, coneluslveness of decision 
against government, § 715, m 70 
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Ool 1 eefor s—Conti n u ed, 

Term of office, liability on bond, § 565 
Trespass, liability, § 564 

Waiver of statute of limitations, power of col¬ 
lector, § 886 

Colleges, 

Estate tax, deduction of void charitable bequest, 
§ 493, p. 712 

Income tax, contributions to as deductible ex¬ 
pense, § 263, n. 27 

Collusion, tax court, vacation of order, § 714, n. 55 
Colored margarine, taxation, § 537 
Commerce, oleomargarine, etc., taxation as regulation 
of commerce, § 537, n. 17 

Commission merchants, liquor dealers, § 513, p. 743 
Commissioner of internal revenue. 

Abandonment of notice of deficiency, presump¬ 
tion on review by tax court, § 700, p. 039 
Action for collection of taxes, § 815, n. 07 
Administrative rules, power to prescribe, § 561 
Agents, appointment and dismissal, § 569 
Amended returns, subsequent return by commis¬ 
sioner after filing original by collector, § 637, 
n. 82 
Appeal, 

Claim in abatement of assessment, § 695 
Condition precedent to action, 

Against collector, § 564 
Refund, validity of statute, § 34 
Functions, § 561 
Relief from assessment, § 694 
Assessment of taxes, generally, ante 
Burden of proof, 

Acts by commissioner on review by tax court, 
§ 700, p. 937 

Error in determining taxable income in ac¬ 
tion to recover taxes paid, § 904 
Illegality of determinations in action to re¬ 
cover taxes paid, § 901, pp. 1154, 1155 
Incorrectness of disallowance of claim for de- 
dnetion, § 008 

Cancellation of payment of refund, § 855 
Certiruaite as condition pi*ccodent to action on 
bond of collector, § 566 

Claims for i*efund filed with as condition prece¬ 
dent to action for recovery of taxes paid, § 
867 

Compromise of penalty by, § 084 
Conelusiveness of determinations in action to re¬ 
cover taxes paid, § 874 
Consent to waiver of limitations for assess¬ 
ment, § 659; § 062, n, 13; § 66(5 

Credits, 

I.)iscr('tion, § 595, n. 8 

Overpayment in collection of tax, § 785, p. 
1020 

Crim(‘s, acts or omissions of commissioner as d(i- 
fense, § 988 

Decisions, force and effi'ct, § 554 
Deficiency notice, burden of proof on repiuUaUon 
on review by tax court, § 709, p. 938 
Delegation of powers and duties to collectors, § 
562 

Deputy commissioner, 

(Consent to waiver of limitations for collcc;- 
tion of taxes, § 811, n. 42 
Delegation of power as to refund, § 843 


Commissioner of internal revenue—Continued, 

Direction to collector to execute new bond aj di¬ 
rection of secretary of treasury, § 565 
Discretion, § 5G1 

Accounting methods, §§ 620, 628 
Amendment or change of return, § 637 
Consolidation of accounts of related business' 
es owned by same interests, § 651 
Jeopardy assessment, § 611 
Refunds, § 843 
Review by court, § 736 
Special assessments, § 612 
Verification of return, § 636 
Waiver of, imperfections in capital stock re¬ 
turn, § 635 

Election for taxpayer as to computation of capi¬ 
tal gain, § 154 
Estoppel to, 

Assess or collect taxes by action of commis¬ 
sioner, § 617 

Change basis of inventory valuation, § 626, 
p. SGI, n. 58 

Change rule, § 68, p. 197, n. 23 
Evidence to overcome prima facie correctness of 
commissioners determinations, § 920, p. 1169 
Examination of, 

Taxpayer and records, § 672 
Third persons for assessment of tax, § 673 
Extension of time for making returns, § 632 
Former commissioner, estoppel by rulings of, § 
617 

Oaxigers, regulations, § 570 

Inventories, discretion as to use to reflect income, 

§ 620, p. 860 

Invested capital, determination of value, § 596 
Knowledge, presumption of knowledge in action 
to recover taxes paid, § 903 
Notice, 

Action in fiduciary capacity, liability for pay¬ 
ment of tax, § 770 

Agreement of apportionment of tax among 
coi*porations, § 650 

Condition to suit to recover refund, § 896, n. 

Oo 

Hearing in proceedings before tax court, § 
707 

Rejection of protest, right to distrain, § 788, 
n. 98 

Taxpayer I'Cgards waiver of limitations :it 
end, § 669 

Option to refund or give other stamps in lieu of 
stamps allowed for or redeemed, § 842 
Raymont of taxes, right to receive, § 768 
Penalties, powers and duties, § 580 
Permit, 

Change from consolidated to separate return, 
§ (H5 

Withdrawal from bonded warehouse, § 585 
l^etition for x^evlew of decision of tax court, § 721 
I^owers and duties, § 561 
Predecessor’s acts, liability for, § 561 
Presumption, 

Acts as acts of secretary of the treasury, § 
561 

Performed duties in approving compromise 
of penalties, § 984 
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Ooromissioner of internal revenue—Continued, 
Presumption of correctness of decisions, 

Actions to recover taxes paid, § 901, pp. 1155, 
1156 

Allowing loss for bad debt, § 909 
Deductions for obsolescence, depreciation or 
depletion, § 906 
Inventories, § 912 
Invested capital, § 913 

Keview of decisions of tax court, § 709, p. 

936; §§ 737-741, pp. 965-969 
Transfers in contemplation of death, § 911 
Powers and duties, § 561 
Records, conclusiveness, § 561 
Refunds without filing of claim, § S48 
Rehearing, finality of determination for pur¬ 
pose of petition for redetei'mination, § 
703 

Remission of penalties by, § 985 
Resignation, pendency of tax liability ques¬ 
tion, § 589 
Value, § 914 

Revenue stamps, allowances or redemption of 
stamps destroyed, § 842 
Review, 

Audit after filing of waiver as to deficiency 
assessment, § 688, n. 64 

Decisions of tax court, raising question not 
considered in tax court, § 722 
Determination. Tax court, generally, post 
Determination in action to recover taxes 
paid, § 930, p. 1191 
Rulings on claim for refund, § 856 
Rewards, power to offer, § 1021 
Rules of tax court not to deprive of right to no¬ 
tice and opportunity to be heard, § 698, n. 33 
Signature, 

Consent to waiver of limitations for assess¬ 
ment, §§ 659, 666 

Schedule of overassessments, further con¬ 
sideration and investigation of claim, § 
855 

Waiver of limitations for collection of tax, §§ 
811, 813 

Presumptions, § 686, n. 32 
Special assessment, power of court to compel 
commissioner to make, § 591 
Stay of collection for determination of claim in 
abatement of assessment, § 695 
Successor as precluded from reviewing ruling of 
predecessor on tax liability, § 589 
Tax court to assist in assessing tax, § 697, n. 21 
Theory and grounds of decision, review on review 
of decision of tax court, § 730 
Time for presentation of claims for refund, § 846, 
p. 1079 

Valuation of property for assessment of tax, con- 
clusivcness, § 597 

Value, presumptions as to findings on review of 
decisions of tax court, § 741 
Waiver, 

Defects in claims for refunds, ^ 851 
Piling of claim for refund, § 848 
Imperfections in filing capital stock return, 

§ 635 


Commissioner of internal revenue—Continued, 

Waiver—Continued, 

Statute of limitations, § 811; § 846, p. 1080; 
§ 886 

Presumptions of approval, § 902 
Commissions, 

Assignment of interest to spouse, liability for tax, 
§ 390, n. 90 

Estate tax, deduction as administrative expense, 
§ 494, p. 718 

Evidence to support deductions, § 693, n. 83 
Excess profits tax, deduction, § 464 
Income tax, post 

Revenue stamps sold to dealers, § 840, n. 80 
Committee of deceased incompetent, petition for re¬ 
view of assessment, § 700 

Common law trusts. Massachusetts trusts, generally, 
post 

Communications tax, §§ 542, 544 
Community Chest, income tax, 

Donations as deductible expense, § 263, n. 28 
Liability for tax, § 411 

Community income. Community property, generally, 
post 

Community interest, uniformity of income tax, § 11, 
n. 89 

Community property, 

Agreement by husband to repay loan, evidence, § 
691, n. 72 
Estate tax, 

Deductions, 

Administrative expenses, § 494, p. 718 
Claims against estate, § 494, p. 721 
Funeral expenses, § 494, p. 716 
Inclusion in gross estate, § 485 
Premiums paid out of community funds, in¬ 
clusion of insurance in estate, § 486, p. 
684, n. 73 

Review ot* decisions of tax court, § 745, n. 16 
Revocable transfers, § 489, p. 094 
Transfer intended to take effect at death, ^ 
400, p. 702 
Uniformity, § 12 
Validity, § 23 
Gift tax, § 504, n. 47 
Income tax, 

Admissibility of evidence, § 688, n, 42 
Burden of proof as to income, § 680, n. 81 
Change to separate prox>erty for tax i)ur- 
posos, § 94, n. 25 

Credit against earned inc'ome, § 372 
Credit for overpayment, § 785, p. 1032, n. 69 
Decedent’s estate, liability for tax, § 433, n. 
65, 68 

Deductions, § 247 

Expenses, § 253, n. 55 
Interest, § 238, p. 385, n. 95 
Evidence of persons taxable, § 091, n. 70 
Joint and separate returns of husband and 
wife, § 039 

Liability for tux, § 389 

Liability of income from revocable trust, § 
421, p. 620, n. 54 

Liability of surviving member for tax, § 433, 
n. 60 

Partner’s share in earnings, { 414 
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Community property—Continued, 

Income tax—Continued, 

Presumptions on review of decision of tax 
court, § 737, n. 62. 

Settlement agreement as dealing in proper¬ 
ty for computing gains, § 168 
Waiver of half of community property to 
avoid tax, | 82, n. 52 

Persons against whom assessment made, § 594 
Persons liable for tax, review of decision of tax 
court, § 746 

Surviving spouse, petition for review of assess¬ 
ment, § 700, n. 51 

Compelling production of books and records, 

Examination of taxpayer and records, § 672 
Examination of third persons for assessment of 
tax, § 673 
Income tax, post 

Compensation. Salaries, wages or compensation, post 
Competition, expenses to eliminate as capital ex¬ 
penditure, §§ 153, 259; § 261, p. 41G, n. 7; § 293 
Complaint generally. Pleadings, post 
Completed contract method of accounting, change of 
method, § 628 

Compromise and settlement, 

Amount received as result as ineomc subject to 
tax, § 10<S 

Assessment of taxes, § 618, pp. 840-849 
Bar of government's claim for taxes, right to 
sue on taxpayer’s bond, § 577 
Burden of proving fraud and duress in action 
to recover taxes paid, § 003, n. 19 
Closing agHHunents compared, § 618, p. 848 
Oolh^ctor’s bond ns liable for doi>osits in offer of 
comT)romise, § 565 

Construe ion and operation of compromise agroc- 
nnmt, ^ 618, p. 848 
Cri mill al p ro seen tion, 

Barring forfeiture, S 052, n. 20 
Failures to make nhiirns barred by compro¬ 
mise, § 092 

Ih^fcmse to action on taxpayer’s bond, § 578 
I>ur(‘ss, § 618, p. 847; § 003, m 10 
Estate tax, 

DtMliKtion of amount, 

Charitalile legatee receives in accord¬ 
ance witli (compromise, § 493, p. 712 
Paid in (‘ompromiso of claim, § 494, p. 
721 

Ex(U*cise of pow(u’ of appointment, lialiility 
foi- tax, § 487 
Evhhmci', 

ACdou for refund or n'covory of taxes paid, 
§ 920, pp. 1172, 1173 

Compromise in ('riminjil proseentions, § 1014, 
n. 89 

Valium of profK'rty in assessment of tax, § 
680, n. 50 

Fraud, § 618, p. 847; § 003, n. 19 

Gift; tax, I 504, n, 47 

Incomo tax, jiost 

MistakCN § (n8, p. 847 

Offiu- and acceptancci, § 618, p. 847 

Walvt^r of noti(*e of defleieuc^y tax, | 600, n. 
2 


Compromise and settlement—Continued, 

Penalties, post 

Presumptions as to determination on review by 
■ tax court, § 709, p. 938 

Questions for jury in criminal prosecutions, § 
1017 

Recovery of taxes paid, i>ost 
Refunds, 

Interest, § 854, n. 2 

Payment of tax, penalty, etc., after expira¬ 
tion of limitations, § 847 
Retroactive operation of law, § 67 
Review of decisions of tax court, § 745 
Set-olf of money deposited in compromise in ac¬ 
tion to recover taxes paid, § 883, p. 1133 
Waiver of limitations in connection with com¬ 
promise offer, § 810 
Concealment, 

Assets in connection with offer of compromise, 
retroactive operation of statute punishing, 

§ 66 

Pacts by taxpayer, estoppel, § 617 

Goods with intent to defraud as offense, § 990 

Untaxed spirits, § 1001 

Evidence, § 1014, n. 91; § 1015, n. 1 
Indictment and information, § 1007 
Issues and proof, § 1012 

Concessions, evidence to sustain burden of proof and 
oveix'ome presumptions of correctness of com¬ 
missioner’s decisions, § 709, p. 939 
Conclusions of law, recovery of taxes paid, § 922, pp. 
1178, 1179 

Concurrent power of federal and state governments, 

§ 2 

Condemnation. Porfeitinges, generally, post 
Condemnation proceedings. Eminent domain, gener- 
oily, post 
Conditional sales, 

Jewelry, taxation; § 528 
Taxable sale by manufacturer, etc., § 523 
Conditions precedent, 

Forfeiture, mitigation or remission, § 964, pp. 
3223-1227 

Evidence of compliance with condition pre¬ 
cedent, § 906, p. 1229 
Penalties, assessment of, § 976 
Conditions precedent to actions. 

Forfeiture proceedings, § 951 
Penalties, actions to recover penalties paid, § 987 
Recovery of refund and taxes paid, §§ 866-873, 
pp. 1114-1124 
I^leading compliance, § 898 
Taxes, § 800 

Confiscation. Forfeitures, generally, post 
Oonhscatory tax, injunction against collection, § 828, 
n. 6 

(jonllicit of laws, 

(kdlection, § 783 
Estate tax, 

BcHpiest for charitable use for purpose of 
deduction, § 403, p. 799, n. 84 
Community property, § 485 
Eeduetion of claims against estate, § 494, p. 
720 

Estate subject to tax, § 481, n. 29 
Interest in property at time of death, § 482 
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Conflict of laws—Continned, 

Estate tax—Continued, 

State rule of property as affecting passing 
of property under power of appointment, 
§ 487, m 2 

Forfeiture statutes, § 938 

Gift tax, consideration for transfer, § 50S, n. 78 
Income tax. 

Bond issue expenses, deductions, § 262, n, 19 
Community property, liability for tax, § 389 
Computation of gain from sale of property 
acquired by devise, bequest, etc., § 177, n. 
78 

Deduction, 

Contributions, § 370, n. 89 
Expenses of bond issue, § 262, n. 19 
Taxes paid, § 351, n. 12 
Exemption of compromise settlement re¬ 
ceived in will contest, § 148, n. 65 
Revocable trust as respects liability for tax, 
§ 421, p. 621 
Liens, § 759 

Payment of tax, liability of transferee, § 771, p. 
1010, n. 21 

Stamp tax, deeds and transfers of real estate, § 
549, n. 89 

Voting stock for purpose of afliliation and con¬ 
solidated return, § 646, p. 880 
Waiver of limitations for assessment of tax, § 
661 

Warehouseman’s bond, § 586 
Confusion of goods, forfeiture affected by, § 942 
Congress, 

Committee reports, aid in construction of law, § 
55 

Intent, construction of laws, §§ 49, 50 
Journals and records of proceedings, aid in con¬ 
struction of law, § 55 

Limitation on taxing powers, §§ 4, 5, pp. 133-138 ,* 

§ 20 

Power to fix rate or amount, § 8 
Power to tax, §§ 2, 6, 7, 88 
Treasury regulations, approval, § 70 
Consent decrees, 

Entered pursuant to compromise agreement, coii- 
clusiveness of compromise, § 618, p. 846 
Income tax, sale or exchange for deduction of 
loss, § 286, p. 446, n. 13 

Consent of state to taxation of state agencies, •§ 5, 
p. 135, n. 8 
Consideration, 

Bonds to secure extension of time for payment, 
§ 573 

Closing agreements, attack on ground of lack, § 
619 

Transfer, conclusiveness of findings of tax court 
on reviewing court, § 746 
Waiver of limitations for, 

Assessment of taxes, § 063 
Collection of tax, § 811 

Consignment of goods, apportionment in computation 
of inventory, § 026, p. 801, n. 53 
Consolidated cases, tax court, time for review by 
other courts, § 723, n. 39 

Consolidated companies. Consolidation, generally, 
post 


I Consolidated returns, §§ 642-^51, pp. 875-884 
Affiliated companies, ante 

Allocation of income among businesses con¬ 
trolled by same interests, § 051 
Change to separate return, § 645 
Consent to regulations as condition, § 648 
Corporations permitted to file, §§ 643, 644 
Discretion of tax court or commissioner, review, 
§ 736, n. 48 
Effect of filing, § 648 
Election as to separate returns, § 645 
Excess profits tax, 

Credit against net income, § 459 
Tax on, § 19, n. 63 
Income tax, post 
Intercompany transa^ctions, § 649 
Part of year, § 647 ; § 648, n. 69 
Refunds, persons entitled to, § 845, n. 37 
Requirements, § 643 

Voting and non voting stock for affiliation, § 646, 
p. 880 
Consolidation, 

See, also Merger, generally, post 
Accounts of related businesses for apportion¬ 
ment of income and deductions, § 051 
Excess profits tax, 

Computation of invested capital, § 457 
Losses, § 467 
Income tax, 

Banks, payments out of trust fund for stock¬ 
holders as taxable dividend, § 134, n. 28 
Capital expense, deduction of loss, § 293, n. 
82 

Deductible expenses, consolidation of, § 253, 
n. 55 

Distraint for colle(‘tion, sufficiency of pi*oc- 
ess, § 789, n. 8 

Exchange for stock in consolidated corpora¬ 
tion, deduction of loss, § 311 
Liberal construction of term, § RM 
Redemption of bonds, deduction of expense, ^ 
262 

Reorganization by acquisition of stock of an¬ 
other corporation, § 201 
Sole stockholder’s income with that of cor¬ 
poration, § 397, n. 15 

Subsidiary consolidated with, deduction of 
loss, § 318, p. 475, n. 44 
XJnamortized debt discount, deduction as loss, 
§ 291 

Payment of tax, liability of transferee, § 773, 
p. 1008, n. 97 
Stamp tax, 

Deeds or transfers of real estate, § 549, n. 88 
Stock issue, § 547 

Transfer of shares, g 551, p. 795, n. 24, p. 
797, n. 39 

Waiver of limitations for assessment of tax, g 
661, n. 99 

Constitutional and statutory provisions, 

Alternative constructions, determination by prac¬ 
tical considerations, § 48, p. 167, n. 44 
Amendment, § 36 

Direct taxes, levy without apportionment, § 
88 

Doctrine of implied immunity, effect on, | 5, 
p. 137, n. ^ 
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Constitutional and statutory provisions—Continued, 
Amendment—Continued, 

Power to levy income tax, § 3, p. 131 
Administrative interpretation, approval by con¬ 
gress, § 70 

Assessment, repeal of law, § 46 
Business taxes, 

Iletroactive operation of law, § 63 
Validity of statute, § 27 

Change of executive construction, § 53, p. 175, n. 
64; § 57 

Changes in later act, construction of prior act, § 
56, p. 181 

Changes in taxes by changes in statutes, § 38 
Child labor taxes, validity, § 30, n. 23 
Collection and enforcement of taxes, 

Repeal of law, § 46 
Retroactive oi>eration of law, § 66 
Validity of act, § 42 

Committee reports of congress, aids in construc¬ 
tion, § 55 

Common sense construction of law, § 48, p. 168, 
n. 52; § 94 

Congressional power to tax, § 2 
. Conjunctive and disjunctive words, construction, 
§ 52 

Construction and operation of revenue law, §§ 
38-67, pp. 164-194 

Administrative interpretation, approval by 
congress, § 70 

Compensation of collectors, § 563 
Journals and records of congress, aids in 
construction, § 55 

Corporation excise taxes, validity of statute, § 
28 

Credit for overpayment against tax under in¬ 
valid statut(\ § 785, p. 1031 
Iloubh' taxation, ^ 10 

I)oui)t as to meaning of words, § 51; § 53, pp. 
175,177; §^51, 9J. 

Kjnsdem gcmeris, ai)pIicatiou of rule, § 51 
Enforcement, 

Repeal of law, § 4(J 
Retroadive operation of law, § (56 
Entire statute, construction of act as a whole, § 
54 

E(iuarity of taxes, § 11 

Estate, iiiheritaiH'C, h'gacy and transfer taxes, 
R(^p(ail of statute, § 41 
R<4,roactlv(i opcu'ation of law, §§ 60, 61 
Validity, § 12; B pp. 150-152 

Excess profits tax, validity, § 19 
Excise tax on speeitlc article's or transactions. 

validity of act, § 30 
Executive <*onstruction, § 57 
Exemptions, post 

Kxpressio unius est exclusio alterins, application 
of maxim, § 52 

Extension by implication, § 53, p. 175 
ExtingnishnnuU of tax liabilUy, defense to ac¬ 
tion on taxpayer’s bond, § 578, n, (58 
Extrinsic aids tt) construction, § 55 
Floor sto<‘k tax(hs, validity of statute', § 29 
Foreign law, construction with refereuice to, § 
56, p. 181 

Fore'igu usage' e)f term, applie*ation in construe*- 
tlou of law, § 52, n. 33 

17(bJ.H,--83 


Constitutional and statutory provisions—Continued, 
Forfeitures, post 

General welfare clause, limitation on power to 
tax, § 7, n. 55 
Gift taxes, 

Retroactive operation of law, § 62 
Validity of statute, § 26 
Implied repeal, §§ 39, 43 

Incidental power of congress to defeat obstruc¬ 
tions, § 2 

Income tax, generally, post 
Injunction against. 

Collection of unconstitutional or illegal tax. 
§§ 828, 833 

Threat of unconstitutional assessment, § 696 
Intent of congress, construction of law, §§ 49, 50 
Intoxicating liquors, repeal of statute, §§ 43, 44 
Judicial authority and duty to construe law, § 49 
Liability of persons and property in general, §§ 
74-76 

Liberal or strict construction, § 53, pp. 173-178 
Bonds, § 572 

Compelling taxpayer to produce books and 
give testimony, § 672 

Distraint for taxes of property in possession 
of third person, § 791, n. 49 
Documentary stamp tax, § 545 
Estate tax on nonresident aliens, § 502, n. 45 
Evidence in assessment of taxes, § 674 
Exemptions, §§ 76, 518 
Liens for taxes, § 759 

Limitation of actions for collection, § 804 
Refunds, § 843 

Limitation of actions for collection, construction, 
§ 804 

Limitation on state or national government to 
tax the other, § 5, p. 135, n. 10 
Liiiiitation on taxing powers of congress, § 4 
Local law, construction with reference to-, § 156, 

p, 181 

INfeaning of language, § 51 

Noscitur a sociis, application in construction, § 52 
Occupation or business. Taxes, post 
Offenses, validity of statute, § 35 
Other statutes, construction with reference to, § 
56, pp. 180-183 

Pari materia, ('onstniction of statutes with ref¬ 
erence to each other, § 56, p. 180 
Particular articles or transactions, 

Repeal of statute redatihg to taxes on, § 42 
Retroactive operation of law, § 04 
Particular words and phrases, construction, § 52 
l\irtnership, year in which profits taxable, § 223 
Penalties, §§ 35, 45 

Pending legislation, injunction against collection, 
§ 832; § n. 4:\ 

Power to tax and grant immunity, §§ 2, 3, pp. 126- 
133 

Presumptions, 

(Joustruction of law, § 53, p. 176, n. 81 
Retroactive operation of law, § 58, p. 186, n. 2 
l»rivil('ges, liberal or strict cotist,ruction, § 53, p. 
177 

Processing tax, validity of statute, § 29 
Punctuation, construction of statutes, § 48 
Purpose' of taxation, § 7 
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Constitutional and statutory provisions—Continued, 
Kecovery of taxes paid, 

Illegality of statute, § 86^2 
Repeal of law, § 47 
Retroactive operation of law, § 67 
Validity of statute, § 34 

Rate or amount of tax, power of congress to fix, § 
8 

Reenactment of statute, 

Aid of executive construction, § 57 
Approval of regulations, § 70 
Refunds, post 
Regulations, 

Construing law, power of treasury depart¬ 
ment, § 68 

Force and effect of law, § 72 
Repeal of statutes, §§ 39-47, pp. 160--164 
Construction of act with reference to, 

Other act, § 56, p. 181 
Repealed act, § 06, p. 180, n. 36 
Criminal prosecutions terminated by, § 988, n. 
7 

Revival of dead liability, § 658 
Retroactive operation, § 38; §§ 58-07, pp. 186-194 
Payment of estate tax, § 776, p. 1017 
Refunds, limitations, § 846, p. 1082, n. 68 
Repeal of act limiting time for collection, § 
46 

Review of decisions of tax court, § 734, n. 11 
Time for filing claims for refund, § 846, p. 
1082, n. 68 

Review of decisions of tax court. 

Determination of constitutionality, § 729 
Presentation of grounds of review, § 722, n. 
27 

Revival of act, § 37 
Searches and seizures, post 
Specific articles or transactions, validity of statute 
imposing tax, § 30 
Stamp taxes, § 31 

Retroactive operation of law, §§ 64, 65 
State law, construction with reference to, § 56, p. 
181 

Surtaxes on corporations used to prevent taxes on 
shareholders, validity, § 17 
Territorial extent of operation, § 48, p, 166 
Territorial extent of powers, § 6 
Territories, power of congress to impose tax, § 6 
Time of taking effect of act, § 4<S, p. 366 
Title or heading, cohsideralion in construction of 
law, § 54 

Uniformity, § 4, p. 134, n. 99 

Construction of laws, § 48; § 50, n. 05 
Taxes, § 11 

Unjust enridimeut, validhy of statuie, § 15 
Unjust or illogical interpretation to be avoided, 
§ 53, p. 176 

Unreasonable searches and scnzures, §§ 932-934 
Validity of statutes, §§ 9"-35, pp. 141-158 
Whole, cooKStruction of act as a whole, § 54 
Construction and operation of, 

Administrative regulations, §§ 71-73, pp. 203-205 
Departmental decisions, § 554 
Limitations on taxing powers, § 4 
Revenue laws, §§ 48-07, i)p. 1()4-1D4; §§ 70, 503 
16th amendment to Constitution, § 3, p. 132 
Treasury regulations, § 68 


Constructive notice, compulsory deduction of unpaid 
tax for previous year from refund, § 857, n. 45 
Constructive receipt, 

Cash method of accounting, § 624 
Income tax, persons liable for tax, § 384, n. 30 
Constructive trusts, 

Gift tax, § 504, n. 47 

Income tax, surtax on undistributed net income 
of personal holding companies, § 381, n. 76 
Consulting engineers, excess profits tax, liability for 
tax, § 474, n. 68 

Contemplation of death. Estate tax, post 
Contempt, examination of third person for assessment 
of tax, compelling obedience to summons, § 673 
Contest, 

Estoppel of taxj>ayer from contesting taxation of 
something untaxable, § 017 
Income tax, post 

Contingent claims, etc. Income tax, post 
Continuances, review of assessments by tax court, § 
707 

Contracts, 

Cancellation or modification, valuation of inven¬ 
tory, § 026, p. 862, n. 62 

Construction, review of decisions of tax court, § 
734, n. 23 

Cost-plus contracts, generally, post 
Estate tax. 

Deduction of claims against estate, § 494, p. 
722 

Exercise of power of appointment, liability for 
tax, § 487 
Income tax, post 
Installment contracts, post 
Long term contracts, generally, post 
Long term leases, generally, post 
Rewards, contracts to pay informer, § 1021 
Stamp tax, § 540 

Value, review of decisions of tax couit, § 749, n. 
80 

Contributions, 

Estate tax, deduction of contributions for charity, 
etc., § 494, p. 722 
Gifts, generally, post 
Income tax, 

Amount, § 371 
Capital, 

Computation of depreciation for property, 
§ 3r)(), p. 524 
Taxat)le income, § 152 
Computallon, § 371 

Cori>orations as entitled to deductions, § 368 
Deduction, § 294; §§ 3(58-371, pp. 549-553 
Expense, § 263 

Persons entith'd to dc'dud ion, § 368 
rarlicular organizations and piirposes, § 369 
Restore solvency, losses (i<*<la<4lbh‘, § 294 
Payment of tax, § 781 
Controlled corporations, 

Income tax, 

Accpiisitiou of property of another corporation 
in reorganization, § 292 
Transfers to, § 192, j). 333, n. 50 

Computation of (l(‘i>re(4ution, § 356, p. 523 
Deduction of loss, § 316 
Gain or profit, § 191, p, 330 
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Controlled corporations—Continued, 

Manufacturer’s excise tax, sale at arm’s length 
affecting computation, § 527 
Conversion.' Income tax, post 
Conveyances. Deeds and conveyances, post 
Conviction, defense to action for tax, § SOI 
Cooperative apartments, income tax, deduction of tax¬ 
es paid, § 351, n. 12 
Co-operative associations, 

Income tax, 

Business leagues, § 405, n. 64 
Liability for tax, § 408 
Net earnings as income, § lOO, n, 84 
Deserves credited to members as income, § 
104, n. 18 

Stamp tax, certificates of membership, § 547, n. 
35 

Co-operative banks, income tax, liability for tax, § 406 

Coppei', sales by importer, § 526, n. 88 

Copyrights, 

Excess profits tax, depreciation, depiction, etc., § 
4GG 

Income tax, depreciation allowance, etc., § 3C3 
Corporation excise taxes, §§ 516-522, pp. 745-753 
Assessment, erroneous or fraudulent returns af¬ 
fecting limitations, § 656 
Capital stock tax, generally, ante 
Carrying on or doing business, § 521 
Charitable, religious, etc., corporations, § 518 
Collection, retroactive operation of law, § 66 
Computation of tax, § 522 
Corporations subject to tax, § 517 
Exemption, §§ 517-519 

Validity of statutes, § 28, n. 4 
Income of corporation, determination of net in¬ 
come, § 522 

Insui’ance companies, § 519 
llctroactlve operation of law, § CG 
Trusts, § 520 
Validity of statute, §28 
Corpoi*ations, 

Alliliated companies, ante 
Certificates, stamp tax, § 547 
Collection of taxcis by withholding, § 786 
Corporation excise taxes, generally, ante 
Criminal liability, § 089 
Defined, § 1 

Directors, generally, post 
Dissolution, generally, post 
Dividends, generally, post 

Estate tax, life iK)licy taken out by corporation, 
inclusion of proceeds in estate, § 486, p. 684, 
n. 74 

Income tax, generally, post 
Intercompany transactions, post 
Lial)Uity for tax, review of dcKdsions of tax court, 
§ 74G 

Occupation or business taxes, generally, post 
Olficers, 

I*ersons who may be required to pay tax, § 
709 

Waiver of limitations for assessment, § 661 
Personal holding companic'S, generally, iK>st 
X>ersomil service corporations, generally, post 
Preferred sto(Jk, post 
Public utilities, generally, post 


Corporations—Continued, 

Refund or recovery of taxes paid, right to sue, § 
891, pp. 1142, 1143 
Returns, duty to make, § 631 
Securities, stamp tax, § 548 

Stamp tax on sales and transfers of securities, § 
550 

Stock and stockholders, generally, post 
Stock dividends, generally, post 
Subsidiaries, generally, post 

Successor corporation, notice of deficiency, § 608, 
n. 24 

Suspended corporation, waiver of limitations for 
assessment of tax, § 661 

Syndicate as corporation, review of decisions of 
tax court, § 734, n. 25 

Transfer of assets to new corporation, separate re¬ 
turns, § 644, n. 26 

Use of corporate form to escape taxes, § 77 
Waiver of limitations for assessment, § 661 
Cosmetics, sales by manufacturers, etc., § 526 
Cos£ plus contracts, 

Excess profits tax, determination of invested capi¬ 
tal, § 458 
Income tax, 

Refund as taxable, § 304, n. 53 
Year in which profits taxable, § 224 

Costs, 

Bonds for costs in forfeiture proceedings, § 948 
Discounts, valuation of inventory at cost, § 626, p. 
861, n. 57 

Forfeiture proceedings, § 959 
Forfeitures, proceedings for remission or mitiga¬ 
tion, § 9C6, p. 1230 
Income tax, post 

Injunction against collection, § 839 
Inventories, 

Estoppel to claim refund, § 844, n. 34 
Valuation, § 626, pp. 861, 802 
Lien for taxes, priority, § 7G4, n. 73 
Pi’esumptions and burden of proof, § 679 

Correctness of commissioner’s decision, § 709, 
p. 930 

Recovery of taxes paid, action for, § 931 
Cotenancy. Joint tenancy, post 
Cotton, 

Distraint of property in prize court for collection 
of tax, § 700, n. 35 

Income tax, sale of contract for future delivery, 
year in which income taxable, § 217, p. 364 
Lien on removal from gin without payment of 
tax, § 758, n. 74 

Processing tax, deduction from sales tax on tires 
and inner tubes, § 540, n. 37 
Production in excess of quota, § 538 
Counterclaims. Set-off and counterclaims, generally, 
post 

(Counterfeit. Revenue stamps, post 
Counter contracts. Hedging, generally, post 
County officers, duty to enforce revenue laws, § 558 
County taxes, priority of lien for federal taxes, § 
TC4 

Coupon bonds, taxation, 528 
Coupons, 

Admission tax, scrip coupons redeemable for 
tickets, § 529 
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Coupons—Con tinu ed, 

Income tax, interest coupons, year in wliicli in¬ 
come taxable, § 220 

Sale of jewelry exebanged for coupons issued 
with purchase, § 528 

Stamp tax, certificates of indebtedness with in¬ 
terest coupons, § 548 
Court of claims. 

Collector, jurisdiction of claims for relief from 
responsibility, § 564 
Compromise of penalties by, § 984, n. 73 
Elections to proceed in tax court barring suit in 
court of claims for recovery of taxes paid, 
§ 876 

Jurisdiction of action to recover taxes paid, § 
860, p. 1107 

Courts, 

Assessment of taxes, powers, § 591 
Circuit courts of appeals, generally, ante 
Court of claims, generally, ante 
District courts, generally, post 
Duty and authority to construe revenue law', § 49 
Estate tax, allowances to relatives from incom¬ 
petent’s estate, transfers in contemplation of 
death, § 490, p. 699 

Judicial review. Review, generally, post 
Returns by taxpayer, right to require disclosure, 
§ 641 

Supreme court, post 
Tax court, generally, post 

Courts of Appeals for the District of Columbia, re¬ 
view of decisions of tax court, §§ 718, 719 
Covenants, income tax, 

Compensation for covenant not to engage in com¬ 
peting business, § 104 

Year in which income taxable, § 206, p, 352, n. 45 
Creditors, 

Collection of tax, agreement of creditors as to 
priority as not affecting government, § 782, 
n. 12 

Judgment creditors, generally, post 
Creditor’s bill, collection of tax, § 799, n. 18 
Creditors’ committee, stock held by, control for pur¬ 
pose of consolidated return, § 640, p. 8S1, n. 58 
Credits, 

Amendment of return to claim credits, § G37 
Assessment of taxes, determination, § 599 
Cancellation or reversal of credit in collection of 
tax, § 785, p. 1029 

Collection of taxes by application of overpay¬ 
ments, § 785, pp. 1028-1032 
Dependents, review of decisions of tax court, § 
748 

Estate tax, § 499 
Evidence, § 691 

Illegally assessed or collected taxes, time for pre¬ 
senting claim, § 846, p. 1070 
Income tax, post 

Liability barred by limitations, § 658 
Overpayments against, 

Deficiency assessment, § 004, n. 88 
Refund barred by limitations, § 846, p. 1080, 
n. 50 

Taxes or other obligations, § 774 
Interest on, §§ 926, 027 
Payment of tax, §§ 773, 774 
RefuMs, generally, post 


Credits—Continued, 

Tax court, jurisdiction, § 708 
Cremation association, income tax, deduction of trust 
fund for maintenance from gross income, § 243, 
n. 57 

Crimes. Offenses, generally, post 
Criminal prosecutions. 

Acquittal as defense in forfeiture proceedings, § 
052 

Compromise as protection, § 618, p. 848 
Forfeiture proceedings conditioned on institution 
of, § 951 

Income tax, deduction of expenses, § 270, p. 423 
Retroactive operation of law, § 66 
Crop control, processing taxes, § 538 
Crops, lien for taxes, § 762, n. 33 

Cross-petition, review of decisions of tax court, f 
732 

Cruelty to children or animals, income tax, deduction 
of contributions for prevention, § 309 
Custom inspectors, requirement of overtime payment 
for services as indirect tax, § 89, n. 04 
Customs duties, 

Oliange of method of accounting, § 028, n. 80 
Excess profits tax, liability for tax on refund 
of import duties, § 470 
Curtesy. Estate Tax, post. 

Custody of law, injunction against collection of tax on 
property, § S25, n. 90 
Cutting oils, excise tax, § 536 

Cumulative dividends, income tax, deduction as in¬ 
terest, § 238, pp. 387, 388 

Cumulative evidence, rehearing in tax court for newly 
discovered cumulative evidence, § 71C, n. 80 
Damages, 

Bonds, 

Collector’s bond, action on, § 506 
Extent of liability, § 874, p. 810 
Proof in action on, § 581, n. 95 
Income tax, post 

Injunction against collection where availabh^ 
remedy would not compensate for damage, 
830 

Injuries to capital, taxable income, § 309 
Liens on failure to give notice of dcliciency tax, 
§ 60(1 

Trespass by revenue oiri(!(u-s and agumts, § 555 
Dancing, admission tax, hotel providing without in¬ 
creasing pri(*e, § 529 
Dealer in securities dofmed, § 627 
Dealers, 

Occupation or business tax, oleomargarine deal¬ 
ers, § 515 

Revenue stamps sold for use wlien tax becomes 
payable, § 840 

Death, 

Abatement of petition for ixHleteriuination on 
death of pcditlomu*, § 706 
Estate tax, ])ost 
Income tax, post 
Spouse, joint returns, § (530 
Surety on bond of collector, liability of his estate, 
§ 565 
Taxpayer, 

A(*<a‘ual method of aeeotmting, § 623, p. 855 
Jurisdiction to review declHion of tax court, 
§ 719, m 99 
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Debenture certificates, income tax, surtax on undis¬ 
tributed net income of personal holding com¬ 
panies, § 381, n. 69 

Debenture notes, excess profits tax, invested capital, 
§ 442, n. 32 

Debenture preferred stock, income tax, dividends 
paid as interest, § 238, p. 386, n. 6 
Debentures, 

Excess profits tax, credit as invested capital, § 
440 

Iiico-me tax, 

Deduction of interest by foreign insurance 
company, § 248. p. 395, n. 98 
Issued payable out of profits, purchase by 
corporation at less than face as taxable 
income, § 118, n. 80 

Reorganization, right received as security, § 
198, n. 32 

Replacement of preferred stock to minimize 
tax, § 79, n. 14 

Retirement as sale or exchange for deduc¬ 
tion of loss, § 286, p. 446 
Stamp tax, § 548 

Value, review of decisions of tax court, § 740, n. 
SO 

Debt action, collection of tax, § 799 
Debts, 

Bad debts, generally, ante 
Indebtedness, post 
Decedents’ estates. 

Assessment of tax, request for prompt assessment 
affecting limitations, § 655 
Estate tax, generally, post 
Executors and administrators, generally, post 
Income tax. 

Additional compensation paid to estate, de¬ 
duction as (expense, § 260, p. 414, n. 95 
Anticipatory dividends, deductions, § 246, 
n. 81 

Carrying on trade or l)usiness, dedu(‘tion of 
exp(nis('S, § 254, p. 405, n. 85 
Compromise of (daim against estate as tax¬ 
able income, § 148 

Computation of depreciation, § 356, p. ^>25 
Executors and administrators, generally, 
ante 

Gains from sale of assets, § 176 
Idability for tax, § 433 
Litigation expenses, deductions, § 270, p. 423, 
n. (57 

Losses, <'arry-over to subsequent year, § 344, 
n. 49 

Rate of tax, § 377 

Stock of estate, <'ost in computing gain on 
sale, § 182, p. 317 

Trust as part of estate for deductions, § 244 
Year in whieh ineome taxable, § 200 
Lien f()r taxes, § 7(52 
Priority, § 7(54 

Return, period incliuhal, § 634 
Declaration or <‘omplaint. I^leadlngs, generally, i)ost 
Declaratory judgment, state court judgment as con¬ 
trolling construction of revenue law, § 56, p. 182, 
n. 59 

Decrees. Judgments and decrees, post 
Deductions, 

Accounting methods as not controlling, § 620 


Deductions—Continued, 

Accrual and cash methods, § 622 
Amendment of return with respect to deduction 
erroneously taken, § 637 
Amortization of war facilities, § 652 
Apportionment on change in accounting period, § 
628 

Bad debts, generally, ante 

Burden of proof in action to recover taxes paid, 
§§ 905-908 

Congressional power, § 3, p. 130 
Consolidation of accounts of related businesses 
for apportionment of deduction, § 651 
Construction of later act with reference to prior 
act, § 56, p. 181 

Cross-petition, necessity for review of decisions 
of tax court, § 732, n. 99 

Depreciation, depletion, obsolescence and exhaus¬ 
tion, generally, post 

Determination of deductions, §§ 599-602 
Discounts, valuation of inventories, § 626, p. 861, 
n. 57; § 626, p. 862, n. 59 

Double deductions, consolidated returns, § 642, n. 
21 

Estate tax, post 

Estoppel of taxpayer, § 617, n. 79, 81 
Evidence, 

Action for refund or recovery of taxes paid, 
§ 917; § 920, p. 1170, n. 5; § 921 
Assessment of tax, §§ 682-685, pp. 910-913; 
§§ 690, 693 

Excess profits tax, post 

Excise tax on net income of corporation, § 522 
Gift tax, § 508 
Income tax, post 
Interest, post 

Joint or separate returns of husband and wife, § 
639 

Percentage deduction from cost in valuation of in¬ 
ventory, § 626, p. 862, n. 64 
Presumptions, 

Action to recover taxes paid, §§ 905-908 
Correctness of commissioner’s determination, 
§ 709, p. 940 

Questions for jury in action to recover taxes paid, 
§ 922, p. 1176, n. 61 
Refunds, 

Assessment without allowing proper deduc¬ 
tions as erroneous and illegal for pui*- 
poso of refund, § 846, p. 1080 
Deductions from amount refunded, § 923, p. 
1182 

Review of decisions of tax court, § 720, n. 10; § 
722; § 734, n. 14; §§ 730, 740; § 748, pp. 978- 
981 

Salaries, wages as compensation, post 
t^ecurities, post 

Worthless debts. Bad debts, generally, ante 
Deeds and conveyances. 

Bale under distraint for collection of taxes, § 
71K5 

Stamp tax, § 549 

Validity and admissibility of unstamped in¬ 
struments, § 552 
Validity of act, § 31 

Deeds of trust Trust deeds, generally, post 
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De facto corporations, 

Excess profits tax, liability for tax, § 470 
Income tax, liability for tax, § 396 
De facto dissolution, stockholders’ liability for pay¬ 
ment of tax, § 771, p. 1011, n. 22 
Defalcations, 

Collector, conditions precedent to action on bond, 
§ 566 

Deputy collector, liability on bonds, § 567 
Defenses, 

Bonds, actions on, § 578 

Pleading in action on, § 580 
Collection of taxes, § 801 

Distraint for taxes, refusal to surrender prop¬ 
erty levied on, § 791 
Forfeiture proceedings, § 952 
Limitation of actions, waiver of limitations for 
assessment, §§ 659-671, pp. 891-901 
Offenses, post 

Becovery of taxes paid, §§ 874-883, pp. 1124-1135 
Burden of proving defenses, § 901, p. 1153 
Refunds, actions for recovery, § 857 
Review of decisions of tax court, presentation 
of grounds of review, § 722 
Self-incrimination as defense in proceeding for 
examination of taxpayer and records, § 672 
Deficiency assessment. 

Assessment of taxes, ante 
Estate tax, post 
Income tax, post 
Definitions, § 1 

Accounts stated, § 884 
Accrued, § 623, p. 856, n, 3 
Adulterated butter, § 537 
Allocable, § 365, p. 542, n. 3 
Allowed, § 927 
Amortization, § 231 
Apportion, § 312, n, 59 
Ascertain, § 325, n. 46 
Association, § 395, p. 586 

At time of the distribution to the taxpayer, § 
177 

Attempt, § 994, p. 1251 
Base stock method, § 626, p. 863 
Beneficiary, § 245 
Bonds, § 548 

Business, § 470, n. 50; § 521 
Capital assets, §§ 151, 286 
Capital expenditures, § 153 
Charitable, § 493, p. 710 
Complete liquidation, f 137, n. 78 
Credited, § 246 
Dealer in securities, § 627 
Deficiency, § 604 
Depreciation, § 353 
Derived, § 154 

Discretion, § 423, p. 631, n. 61 

Distiller, § 534, p. 770 

Distillery bonded warehouse, § 584, n. 11 

Distribution, § 374 

Distributive share, § 223 

Dividends, § 131; § 137, n. 78 

Due date, § 927, n. 95 

Earned income, § 372 

Excess interest dividend, § 248, p. 396 

Exchange, § 191, p. 328, n. 89 


Definitions—Continued, 

Exclusiveness of statutory definitions, § 74 

Fair consideration, § 491, n. 41 

Fair market value, § 173; § 500, p. 727; § 501 

False, § 638; § 843, n. 2 

Final, § 715, n. 61 

First domestic processing, § 536 

First return, § 633 

First use, § 536 

Foreign personal holding companies, § 381 
Fortifying room, § 584, n. 11 
Fraud, § 973 
Gain, § 154 

General expenses, § 278 
Gift, § 112 

Good will, § 451, n. 85 

Grantor, § 421, p. 624; § 423, p. 631, n. 61 

Identifiable event, § 282 

Income, §§ 94, 98; § 423, p. 631, n. 61 

Informer, § 1022 

Initial payment, § 187 

Interest, § 248, p. 395 

Invested capital, § 438 

Lodge system, § 533 

Market, § 626, p. 862 

Mines, § 359, p. 528 

Mining, § 359, p. 529 

Mitigation, § 062, n. 40 

Necessary, § 254, p. 406 

Net income, § 372, n. 8 

Nominal capital, § 439 

Obsolescence, § 353 

Ordinary and necessary exi)cnses, § 254, p. 405 

Organized, § 409 

Other casualties, § 584, n. 11 

Overpayment, § 924 

Paid, §§ 239, 274 

Partnership, § 412 

Payable out of, § 493, p. 711 

Penalties, § 969 

Person, § 383 

Personal holding companies, § 381 

Personal service corporations, § 306 

Possession, § 999 

Properly paid or credited, § 246 

Properly paid or credited, § 246 

Purifying, § 534, p, 770, n. 50 

Recapitalization, § 194, p. 337 

Receives, § 970 

Recti Hers, § 513, p, 745 

Refining, § 534, p. 770, n. 50 

Reorganization, § 201 

Reputation, § 964, p. 1226 

Record, § 964, p. 1226 

Removal, § 946 

Sale, § 626, p. 861 

J^ale at arm’s length, § 527 

Sulistantial adverse intxirest, § 505 

Taxable year, § 034 

Taxable year of the partnership, § 223 

Taxpayer, § 383 

Turn key contract, § 271, n. 6 

Validity of regulations defining terms, § 69 

Warehouse, § 584, n. 11 

Willful, § 993; § 994, p, 1251 

Willfully, § 988 

Willfulness, § 992 
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Delay, 

See, also, specific heads 
Estoppel by action of commissioner, § 617 
Injunction against collection of tax, § 835 
Dacbes, generally, post 

Delegation of power and powers of department and 
officers, § 2 
Delivery, 

Corporate securities, stamp tax, § 550 
Corporate shares, stamp tax, § 551, p. 793 
Petition for. 

Redetermination of deficiency, time for pro¬ 
ceeding for review, § 703 
Review of decision of tax court, § 723, n. 36 
Demand, 

Application of overpayment as credit against de¬ 
ficiency, § 785, p. 1031 

Distraint for collection of taxes, interest in in¬ 
surance policy, § 791, n. 54 
Necessity for creation of lien for taxes, § 761 
Payment of tax, § 768 

Presumptions in action for taxes, § 810 
Demand notes. 

Bank’s application of deposit in reduction as 
against distraint for tax, § 788 
Excess profits tax, 

Acceptance in payment for stock as invested 
capital, § 448, n. 70 
Deduction, § 450, n. 52 

Interest on note executed by husband and wife 
as deductible in computing income tax, § 238, 
p. 385, n. 98 

Demurrage, transportation tax, § 542, n. 65 
Demurrer, actions for refund, § 897 
Denatured alcohol, § 534, p. 770, n. 46, p. 773 

Bonds for withdrawal from bonded warehouse, 
§ 585 

Bonds of manufacturers, § 572; § 573, n. 83 
Departmental construction, ('onsideration in construc¬ 
tion of revenue law, § 57 
Departmental decisions, § 554 
Dependents, 

Credits, review of decisions of tax court, § 748 
Rslat,e tax, deduction for support, § 497 
IiK!ome tax, credits against net income, § 376 
Depleiiom Depr(M!iation, depletion, ohsolesccnco and 
exhaustion, post 

Depositor’s guaranty fund, income tax, return of con¬ 
tributions to hank as return of capital, § 163, 
n. 16 
D<iposUs, 

Bonds, stamp tax, § 550 
Collector’s bond as liable for, § 565 
Distillery meters, collector as agemt to receive, 
§ 5(S2, n, 40 

Estate tax, credits for deposit to cover state 
transfer and estate tax, § 499, n. 78 
Goods with intent to defraud as ofrense, § 900 
Income tax, 

Bonus for execution of lease, year in which 
income taxable, § 226 

Gas company customers, year in which taxa¬ 
ble, S 221, n. 16 

Lease excKmtion, year in which income tax- 
abl(% § 227 

Pi’emlum dc^Kisits returned to poli<*yholders, 
deduction, § 250 


Deposits—Continued, 

Income tax—Continued, 

Security, 

Performance of lease, year in which in¬ 
come taxable, § 226 
Taxation as rent, § 120 
Stamp tax, 

Certificates deposited as collateral security, 
§ 551, p. 797 

Deed deposited in escrow, § 549 
Deed deposited with insurance commissioner, 
§ 549, n. 77 

Deposits in banks. Bank accounts, generally, ante 
Deposits in court, 

Injunction against collection of tax, offer to pay 
into court as refuting claim of hardship, § 
831, n. 33 

Priority of lien for taxes, § 764 
Temporaiy injunction against collection of tax, 
return of deposit, § 833 

Depreciation, depletion, obsolescence and exhaustion, 
§ 601 

Accrual basis, reserve for depreciation, § 623, p. 
856, n. 96 

Amount of depletion, § 359, p. 530; § 362 
Burden of proof for deduction, §- 684 
Action to recover taxes paid, § 906 
Cash method of accounting, § 624 
Discovery value as basis of depletion, § 362 
Estate tax, evidence of value of buildings, § 692, 
n. 78 

Estoppel of commissioner, 

Approval of return, § 617, n. ^88 
Change rules relating to depletion allowance 
for oil and gas wells, § 68, p. 197, n. 23 
Evidence, §§ 688, 693 

Actions for recovery of taxes paid, § 921 
Excess profit taxes, post 

Excise tax on income of corporations, § 522, n, 61 
Fixed percentage method, § 601 
Income tax, post 

Persons entitled to, §§ 365, 366, pp. 540-548 
Presumption, 

Actions to recover taxes paid, § 906 
Correctness of decision of commissioner, § 
709, p. 941 

Question for jury as to amount, § 922, p. 1176, 
n. 61 

Rate, determination by tax court, § 710, n. 97 
Remaindermen, right to, § 365, p, 540 
Review of decisions of tax court, § 730, n. 85; 
§ 740; § 748 

Straight line method, §• 601 
War profits tax, § 466 
Depression, 

In(*ome tax, evidence of deductible loss, § 693, n. 
85 

Judicial notice in assessment of taxes, § 674, n. 44 
Deputy colledors, §§ 505, 5G7 
Deputy marshal, payment of reward to, § 1022 
Destruction ot revenue stamps, allowances or redemp¬ 
tion, § 842 
Devises, 

Estate tax, post 
Income tax, post 

Direct tax commissioners, certificate of sale under 
distraint for taxes, § 794, n. 92 
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Direct taxes, §§ 88-92, pp. 215-218 
Capital stock tax, § 516, n. 14 
Certificate of sale or purchase under distraint 
for taxes, § 194, n. 93 

Construction of 16th amendment to Constitution, 
§ 3, p. 132 

Distraint for collection of tax, § 798, ii. 9; § 796, 
n. 97 

Estate tax as excise tax, § 478, p. 673 
Befund, § 843, n. 3; § 845, n. 37; § 853 
Director, 

Good faith, 

Deduction of loss, burden of proof on review 
by tax court, § 709, p. 938, n. 59 
Questions for court in action for collection of 
taxes, § 822 
Income tax, 

Presumption as to reasonableness of salaries 
voted, § 6S3 

Besoliition as to compensation as evidence of 
reasonableness, § 260, p. 415, n. 5 
Payment of tax, 

Enforcement of liability, § 771, p. 1010, n. 18 
Persons who may be required to pay, § 760 
Waiver of limitations for assessment of tax, § 661 
Disability reserves, income tax, deductions, § 249, p. 
39'8 

Disbursing officers and agents, § 571 
Bonds, §§ 565, 571 

Default by failure to account, § 571 
Executor, 

Barring action for taxes, § 801 
Liabilrty for payment of tax, §• 770 
Fiduciary from liability for pajunent, § 770 
Lien for taxes, § 767, pp. 1001, 1003 
Payment of tax, § 780 
Sureties on bonds, § 575 

Disclaimer, estate tax, increase of amount of charita¬ 
ble bequests, etc., § 403, p. 711 
Disclosure of tax information as offense, § 990 
Discounts, 

Estate tax, credits for payment of taxes, § 490, 
n. 80 

Excess profits tax, deductions, § 459, n. 51 

Income tax, post 

Inventories, 

Deduction of discounts, § 026, p. S62, ii. 59 
Valuation at cost, § 620, p, 861, n. 57 
Manufacturer’s excise tax, computation, § 527, 
n. 3 

Sale of revenue stamps to brewer, retroactive op¬ 
eration of law, § 64 
Discovery, forfeiture proceedings, § 948 
Dismissal, 

Collection of taxes, actions for, §§ 817, 822 
Injunction against collection, amendment of bill 
after motion to dismiss, § 837 
Intervention in proceeding for refusal to surren¬ 
der property levied on, § 791 
Petition, 

Bedetennination of deficiency, §§ 703, 705, 706 
Beview of rulings as to refund, § 850 
Keview of tax court, finality of decision, § 
715 I 

Recovery of taxes paid, § 922, pp. 1177, 1178; § 
923, p. 1180 


Dismissal'—Continued, 

Befund, actions for, § 923, p. 1180 
Beview, 

Decisions of tax court, §§ 719, 729 
Rulings as to refund, § 856 
Dissolution, 

Assessment of tax, § 504 

Persons entitled to apply for review, § 700 
Bequest for prompt assessment affecting lim¬ 
itations, § 655 

Business tax, dissolution of firm, § 509 
Closing agi-eements approved after dissolution of 
corporation, § 619, n. 34 
Collection of tax, 

Conditions precedent to action, § 800 
Parties and persons entitled to sue, § 815 
Suspension of limitations for collection of 
tax, § 805 

Waiver of limitations, § 811, n. 55 
Congressional power to impose excess profits tax, 
§ 3, p. 129, n. 44 

Consolidation, waiver of limitations for assess¬ 
ment of tax, § 661, n, 99 
Income tax, 

Anticipated expenditures, deduction, § 275, 
n. 52 

Consolidation of companies, § 194, p. 337 
Deductions by corporation, § 213, n. 57 
Defenses to action for taxes, § 801 
Deficiency tax, evidence of liability, § 691, n. 
71 

Distribution in liquidation, year in which tax¬ 
able, § 228 
Dividends, 

Deduction as loss, § 298, n. 23 
Partial liquidation, § 138 
Dividends paid credit, licpiidation dislrilm- 
tion, § 374 

Division of transaction to avoid tax, § 84, ii. 
63 

Holding company, pay organii^aiiou, § 204, n. 
13 

Limitations applicable to ass^jssnuuit, § C53, 
n. 12 

Liquidation in payment or cxdmugc 
stock, taxable gain, § 110, n. 23 
Litigation exi)cnses, deduction, § 2i7(), p. 122,, 
n. 69 

Partnersliip dissolution, 

Carry-over of loss to siil)8i‘quent years, § 
341, 11. 19 

Gains or prolits from sale or exchange of 
asset, §§ 155, 190 

Share of profits on stock excliange seat 
as capital gain, § 155 
Party to reorganization, § 196, n. 20 
Persons liable for tax, § '199 
Purchase of stock afUu* dissolution, liquidat¬ 
ing dividends, § 119, n. 21 
Bevunv of dtHlsions of tax cotirt, § 747 
Salary, deducLiem as exjMmse, § 2(K), p. 113 
Bale, 

AsKsets, taxabUi gain, § 105 
S took hoi (knvs or trustees as sale by cor- 
poration, ^ 396 

Surtax on uiulistribiiUHl net income of 
sonal holding compauies, § JiHl 
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Dissolution—Continued, 

Income tax—Continued, 

Transferee’s liability for payment, § 771, p. 
1008, n. 04 

Transferring corporation as essential to re¬ 
organization, § 197 

Worthless stock, deduction, § 331, n. 23 
Year in which income taxable, § 228 
Installment method of accounting, § 625, n. 42 
Occupation tax, dissolution of firm, § 509 

Estoppel or waiver of limitations for assess¬ 
ment, §§ 6G1, 667 

Payment of tax, stockholder’s liability, § 771, p. 
1012 

Keceipt of assets, evidence in action for taxes, § 
821, n. 36 

Refund or recovery of taxes paid, right of dis¬ 
solved corporation to sue, § 891, p. 1142 
Reorganization, § 204, n. 13 

Request for determination of tax liability, ap¬ 
plication of limitations to action for recov¬ 
ery, § 803 

Returns and reports, termination of affiliated sta¬ 
tus, § 647 

Revenue stamps, transfer of realty, § 549, n. 81 
Review of decisions of tax court, § 721 
Sole owner of corporation, liability for tax, § 771, 
p. 1011, n. 22 

Stamp tax, transfer of realty, § 549, n. 88 
Transfer in contemplation of, review of decisions 
of tax court, § 747 
Transfer of assets to stockholder, 

Assessment and collection of tax, § 652 
Rurdcu of proof in action for tax, § 819, n. 11 
Trnstoefs estoppel to assert defense of limitations 
in proceedings to collect, § 657, n. 44 
Waiver of limitations for assessment of tax, § 

(un 

Estoppel, § 667 

Revival of liability of ti*ansferee corporation, 
§ G()8, m 63 

Distilled spirits and distilleries. Intoxicating liquors, 
generally, post 

Bonded warcdiouses, generally, ante 
Distillery meters, eolleclor as agent to receive depos¬ 
its, § 562, n. 40 
Distraint:, 

Bond to sc^curc payment of income tax, validity, 
§ 573, n. 93 
Collection, ante 
Ihnnilties, post 

Distribution policies, income tax, deduction of over¬ 
payments of premium, § 250 
Distril)utivo share defnual, § 223 

Distributors, manufacturers as respects liability for 
tax on sales, § 525, n. 79 

District attorneys, powers, duties and liabilities, § 
560 

District icourts, 

EhKJtion to proceed in tax courts barring suit in 
district court to recover taxes paid, § 876 
Jurisdiction to remit or mitigate forfeiture, § 963 
Jurisdiction to review decisions of tax court, § 
719, n. 95 

Dividend tax, income tax, deduction of taxes paid, § 
269, n. 66; § 351, n. 99 


Dividends, 

Assessment of tax, deduction of depreciation, § 
601 

Cancellation or redemption of stock, review of de¬ 
cision of tax court as to nature of distribu¬ 
tion, § 734 

Capital stock tax, § 516, n. 14 

Cash method of accounting, defemng to report 
dividends on failure to withdraw them, § 624, 
n. 34 

Estate tax, 

Creation of trust with future dividends, § 
490, p. 701, n. 99 

Optional valuation of estate, § 500, p. 729 , 
Payment after death as part of estate, § 481 
Transfer of stock intended to take effect at 
death, § 490, p. 703, n. 18 
Valuation of shares of stock, § 501 

Evidence, §§ 688, 692 

Method of payment in action for taxes, § 820, 
n. 33 

Excess profits tax, 

Bookstore, exemption from tax, § 476, n. 73 
Computation of invested capital, § 457, n. 35 
Credit against net income, § 459 
Income taxable, § 435, n. 90 
Presumptions as to incomes taxable, § 681, n. 
90 

Reduction of earned sui*plus, § 456, n. 17 
Retention of dividends as invested capital, § 
450 

Excise taxes, 

Persons entitled to sue for refund, § 891, p. 
1143 

Retroactive operation of revenue law, § 59, 
n. 10 

Gift tax, value of gift, § 507, n. 90 

Income tax, §§ 131-145, pp. 259-276 

Annuity contracts, deductions, § 250 
Anticipatory dividends from estate, deduc¬ 
tions, § 246, n. 81 

Basis of measuring loss from sale of stock, 
§ 312, n. 54 

Bonds issued as in distribution, purchase at 
less than face value as taxable income, § 
118 

Burden of proof as to incomes taxable, § 681, 
n. 87; § 904, n. 23 

Capital as source of distribution, § 134 
Capital gain or ordinary income test, § 155, 
n. 25 

Carry-over, dividends paid credit, ^ 374 
China Trade Corporations, dividends paid 
credit, § 374 

Compensation for services, deduction as ex- 
I)ense, § 260, p. 412, n. 69 
Congressional powers, § 3, p. 131, n. CO, p. 133 
Constructive receipt, § 133 
Contracts restricting payment of dividends, 
credit for dividends, § 375 
Credits, %% 133, 373, 374; § 599, n. 42 
Death of taxpayer affecting year in which 
income taxable, §§ 209, 212 
Decedent’s estate, liability for tax, § 433, n. 
68 
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Dividends—Continued, 

Income tax—Continued, 

Declaration of dividends, § 132 

Before dissolution contemplated, deduc¬ 
tion of loss, § 298, n. 23 
Deductions, § 234 

Deferred dividends, deduction of overpay¬ 
ment of premiums, § 25Q 
Definition, § 131; § 13T, n. 78 
Depletion and depreciation reserves as source 
of distribution, § 134 

Distributions constituting dividends, §§ 135, 
136, pp. 264-266 

Dividend in kind, year in which income tax¬ 
able, § 215, n. 37 

Dividends paid credit, year in which taken, 
§ 374 

Duties paid, deduction, § 349 
Earnings or profits as source, § 134 
Evidence for inclusion in grantor’s income, 
§ 691, n. 70 

Excess interest dividends, deductions, § 248, 
p. 396 

Excess interest dividends by insurer, deduc¬ 
tions, § 248, p. 39G 

Exempt dividends, credit against net income, 
§ 372 

Extraordinary dividend, § 131, n. 95 
Foreign coiT)orations, 

Deduction, § 243 

Receiving from another foreign corpora¬ 
tion as taxable income, § 111, n. 90 
Foreign subsidiary, credit for income taxes 
paid, § 352 

Installment contracts, losses deductible, § 302 
Insurance premium dividends, deductions, § 
250 

Intercompany transaction by payment to 
parent company, § 319, n. 70 
Interest distinguished, § 238, p. 386 
Jurisdiction of injunction for collection, § 
834 

Life insurance company, deduction of inter¬ 
est on deferred dividend, § 248, p. 396 
Liquidating dividends as taxable income, §§ 
137-140, pp. 266-273 
Losses, 

Reduction by amount of dividends, § 344, 
n. 60 

Transaction for profit, § 284 
Nonresident alien, liability for tax, § 386, n. 
54 

Normal tax, deduction of dividends distribut¬ 
ed, § 234 

Obligations of corporations, credit against 
net income, § 374 
Options, § 136 

Order for payment affecting year in which 
taxable, § 212 

Partial liquidation, §§ 137, 138 
Patronage dividend, deduction, § 234, n. 72 
Payment to fulfill guaranty, capital expendi¬ 
ture, § 250, n. 52 

Payment under guaranty of preferred stock 
as income, § 107, n. 56 

Pending administration of decedent’s estate, 
taxable income, § 150, n. 73 


Dividends—Continued, 

Income tax—Continued, 

Preferential dividends, credit against net in¬ 
come, § 374 

Presumption as to source, § 134 
Proceeds of life insurance on corporate of¬ 
ficer or employee, taxable income, § 114 
Property dividend, year in which income tax¬ 
able, § 215, n. 37 

Receipt of dividends as carrying on trade or 
business for deduction of expenses, § 254, 
p. 405, n. 85 

Receipt or availability to be taxable as in¬ 
come, § 133 

Reorganization, right to dividend arrears as 
securities, § 198, n. 28 
Reorganization distribution, § 205 
Review of decisions of tax court, § 734, n. 12, 
14; §747 

Sale of rights to dividends declared, capital 
gains, § 160 

Sale to stockholders, § 136 
Scrip dividend, year in which taxable, § 215, 
n. 37 

Stock dividends, §§ 134, 141, 184 
Stock issued in violation of law, deductions, 
§ 234, n. 72 

Stock to be paid for out of dividends, com¬ 
putation of gain, § 182, p. 310 
Subseriptior rights, § 136 
Subsidy used for accumulation of funds from 
which dividends paid, contribution to 
capital, § 152 
Surtaxes, § 378, n. 31 

Undistributed net income of personal 
holding companies, § 381, n. 92 
Undistributed profits, § 379 
Tax exempt dividends, inclusion in gross in¬ 
come for determining loss, § 344, n. 62 
Taxable dividends, construction of term, § 
205 

Taxes paid on dividends, deduction, § 341), n. 
87 

Tax-free dividends, 

Reduetion of cost of stock in computing 
gain, § 182, p. 3M, n. 50 
Validity of act prohibiting deductions, § 
14 

Tax-free reorganization or liquidation, § 134 
Time of, 

^ Charging of, yemr in which in(‘omo taxa¬ 
ble, § 214 

Credited or available as affecting year in 
which taxabl(‘, § 213 

Declaration aff(H‘ting year in which tax¬ 
able, § 212 

Earning or lunteiving alTecting taxal)illty, 
U 97, 211 

Payimmt or re(i(‘ipt affeciting period in 
which taxable, § 215 

Voidalde distribution as taxable* inconn*, § 
110 

Year in wlxieh income taxable, §§ 210-216, pp. 
358-362 

Liquidating dividends, generally, post 
Stamp tax on shares issued to satisfy accumnlat- 
od dividends, $ 547 
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Dividends—Continued, 

.Stock dividends, generally, post 
Trusts, conclusiveness of construction of instru¬ 
ment by tax court, § 715, n. 67 
Undistributed profits tax, 

Burden of proof before tax court as to con¬ 
tract restricting payment, § 709, p. 937, 
n. 49 

Surtax on profits undistributed as dividends, 
validity of act, § 17, n. 50 
Valuation of corporate stock for assessment of 
tax, § 598 

Divorce, 

Annuity payments, i*eview of decision of tax court 
as to liability for tax, § 746, n. 26 
Income tax, 

Attorney’s fees, deduction as expenses, § 270, 
p. 425, n. 88 

Deduction of payments under, § 240 
Liability for tax, § 389, n. 75 
Trusts, 

Set up under divorce, deduction of pay¬ 
ments, § 240 

Settlement of property rights, liability 
for tax, § 424 

Stock delivered for release of claim for sup¬ 
port, capital gain, § 164, n. 31 
Payments to divorced wife, evidence, § 691, n. 70 
Doctrine of implied immunity, § 5, pp. 134-138 
Documentary evidence, conclusiveuess of findings of 
tax court on reviewing court, § 744 ' 

Documentary stamp tax. Revenue stamps, generally, 
post 

Documents, 

Examination of third persons for assessment of 
lax, § 673 

Stamp tax. Revenue stamps, generally, post 
Doing business, capital stock tax, § 521 
Domicile or residence, 

Estate, inheritance, legacy and transfer taxes, §§ 
21, 25, 480 

Evidence, § 691, n. 56 
Incojuo tax, 

Exemption of income from foreign sources, § 
111 

Liability of husband and wife for tax, § 380 
Partnership income subject to tax, § 116, n. 
65 

Persons subject to tax, § 16 
Lien for taxes, place of recording, § 761, n. 13 
Review of decisions of tax cotirt, § 733, n. 8 

Dominoes, § 639, n. 35 

Double corporate orgaxii/aition to secure income tax 
advantage, § 80, n. 26 
Double taxation, 

Congressional power, § 2 
Estate tax, post 
Gift tax, § 478, p. 677, n. 10 
Installment basis of ac(;ounting, § 625 
Manufaettiror’s ('xcise tax, avoidance of double 
taxation, § 526 
Penalty, § 069 
Validity of statute, § 10 
Dower, 

Estate tax, post 
Gift tax, § 508, n* 27 


Dower—Con tinned, 

Income tax, 

Annuity in lieu of dower as taxable income, 
§ 147 

Income from dower interest as taxable in¬ 
come, § 150, n. 72 

Drafts, 

Payment of tax, § 773 

Penalty for failure to collect tax on draft, § 970 
Drawbacks, exportations, finality of decision of com¬ 
missioner, § 856 

Drilling expenses, income tax deduction, § 271 
Druggists, occupation or business tax, retail liquor 
dealers, § 513, p. 744 

Drugs, occupation tax on narcotics importers, manu¬ 
facturers, etc., § 514 

Dry rot, income tax, losses deductible, § 306 
Dues, § 531 

Dumps, income tax, computation of percentage deple¬ 
tion, § 359, p. 532 
Duress, 

Bond to secure extension of time for payment, § 
573 

Burden of pi*oof in action to recover taxes paid, 
§ 903 

Compromise of tax liability, § 618, p. 847 
Evidence in action for refund or recovery of tax¬ 
es paid, § 920, p. 1172 

Pleading in action on taxpayer’s bond, § 580 
Recovery of taxes paid affected by payment un¬ 
der duress, § 873 

Refunds, necessity of payment under duress, § 
843 

Waiver of limitation, 

Actions for collection of tax, § 811 
Assessment of tax, § 6G4 

Duties, 

Dividends, deduction for income tax, § 349 
Power to lay and collect, § 2 
Sugar, retroactive operation of law, § 64 
Uniformity required, § 4 
Earned surplus. Excess profits tax, post 
Earthquakes, estate tax, deduction of losses, § 496 
Eating clubs, taxation of dues as social club, § 531, n. 

12, 13 
Education, 

Estate tax, trust for education of children, trans¬ 
fer intended to take effect at death, § 400, p. 
703, n. 22 

Income tax, (Eduction of expenses, § 272, n. 11 
Educational oi'ganizations, 

Capital stock tax, § 518 

Dues, taxation as social club, § 531, n. 13 

Estate tax, deduction of 

Ifiedges, etc., for, § 494, p. 722 
Transfers for, § 493, pp. 708-716 
Ex<tesH profits tax, liability for tax, § 476 
Extunption, review of decisions of tax court, § 734 
Income tax, 

l)edu(!tion of contributions, § 369 
Liability for tax, § 411 
Insurance policies, taxation, § 533 
Ejectment of revenue otficors entering building to ex- 
amitie taxable articles, § 932 
Election, 

iCousolidated"or separate returns, S 645 
Filing returns, { 633 
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Election—Continued, 

Income tax, post 

Installment method of accounting, § 625 
Joint or separate returns of husband and wife, § 
639 

Refunds, ignorance of taxpayer of right to elect 
between joint and separate returns, § 847 
Return of income, filing amended return, § 637 
Election of remedies, 

Assessments, correctness, § 876 
Recovery of taxes paid, § 876 
Electric pianos, tax on sales by manufacturers, etc., § 
526, n. 90 

Elevated railways, capital stock tax, doing business 
while operated by state, § 521, n. 36 
Embezzlement, 

Collector, 

Conditions precedent to action on bond, § 566 
Liability on bond, § 565 
Income tax, post 
Eminent domain, 

Income tax. 

Accrual method of accounting as to compensa¬ 
tion, § 623, p. 857, n. 6 

Award transferred in trust for remainderman, 
liability for tax, § 434, n. 72 
Capital gain or ordinary income, § 155 
Cost of establishing boundary as deductible 
expense, § 270, p. 423, n. 71 
Gain or profit from involuntary conversion, § 
188 

Interest received from state as taxable, § 115 
Sale of capital assets, § 160 
Sale or exchange for deduction of loss, § 286, 
p. 445, n. 8 

Time of ownership affecting capital gain or 
loss, § 157, n. 46 

Value of land, presumption as to correctness 
of commissioner’s decision, § 709, p. 940, 
n. 80 

Employees, 

Bureau of Internal Revenue, 

Examination of taxpayer and records, § 672 
Examination of third persons for assessment 
of tax, § 673 
Income tax, post 

Profit-sharing plan, accrual of deduction by em¬ 
ployer, § 623, p. 858, n. 10 

Stock purchase privilege, control for purpose of 
consolidated return, § 646,«p. 870, n. 49 
Employees’ savings and profit-sharing pension fund, 
taxation as corporations, § 395, p. 590, n. 58 
Encumbrances. Liens, generally, post 
Endowment insurance. 

Cash method of accounting, constructive receipt of 
income, § 624, n. 34 

Estate tax, gift of proceeds, intended to take ef¬ 
fect at death, § 490, p. 702 
Income tax, 

Annuity received as income, § 106 
Excess of maturity value over premium cost 
as capital gain, § 155 

Profit or gain on premium investments as tax¬ 
able income, § 114 

Trust income used for payment of premiums, 
liability for tax, § 423, p. 632, n. 67 
Value for deduction of loss, § 309, n. 32 


Endowment trusts, income tax, persons entitled to de¬ 
duct losses, § 334 

Enemies, income tax, alien enemies, liability, § 386 
Enforcement of taxes, 

Repeal of statute, § 46 
Retroactive operation of law, § 68 
Validity of statute, § 32 

Engineers, estate tax, deduction of salaries as admin¬ 
istrative expense, § 491, p. 718 
Entertainment, admission tax, § 529 
Entirety, estate by, 

Estate tax, 

Deductions for property previously taxed, § 
498, n. 70 

Direct tax, § 92, n. 6 

Gifts in contemplation of death in creating 
tenancy, § 490, p. 697, n. 69 
Interests included in gross estate, § 485 
Liability for payment, § 776, p. 1022 
Retroactive operation of law, § 60 
Validity of act, § 23 
Gift tax, § 504, n. 50 

Congressional power to tax interest held by 
tenant, § 3, p. 129, n. 41 
Income tax. 

Cost or value in computing gain or profit from 
sale etc § 171 
Liability for'tax, §§ 171, 391 
Rents, defense to suit to enforce taxes against, ^ 
801 

Entry of buildings by revenue officers, § 932 
Equality of taxes, §§ 11, 12 

Equitable defenses, recovery of taxes paid, § 877 
Equitable estoppel, income tax, computing gains or 
profits on sales etc., § 366 

Equitable liens, priority of lien for tax(‘S, § 761, n. 70 
Equitable proceeding, 

Collection of tax, § 799 
Recovery of taxes paid, § 859 
Equity, doctrines as irrelevant in levying taxes, § 2, 
n. 25 
Escrow, 

Income tax, notes deposited in escrow, y('jir in 
which income taxaidc, § 200, j). .354, n. 70 
Stamp tax on inslrnmeut deposit,( h 1 in, § 549 
Estate by entirety. Entirety, estate by, gcauu-ally, ante 
Estate tax, §§ 477-503, pp. (>72-732 

Accountants, deduction of salaries as administra¬ 
tive expense, § 494, p, 718 
Accrual of tax, § 479 

Action for collec'tion, conditions precodemt, § 800 
Administration expenses, 

D(Hlnction, § 494, t), 717 
Real estate as part of gross estate, § 488 
Valuation of estate, § 482, n. 47 
Agreements as to exenase of T)ovver of appoint¬ 
ment, liability for tax, § 487 
Aliens, §§ 480, 502, 503 

Alimony, deduction of compromise cdnbn, § 494, 
p. 721, n. 20 

Amount of deduction, 493, p. 710 
Claims against estate*, § 4f)4, p. 721) 

Annuities, ante 

Apportionment of payment, § 776, pp. 1015 1022 
Retroactive opomtUm of law, § 60 
Assessntumt, §§ 588 757, pp, 826 989 

Coiumcmcement of peilod of limitations, § (154 
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Estate tax—Continued, 

Assessment—Continued, 

Injunction, § 825 
Limitations applicable, § 658 
Suspension of limitations, § 657 
Assignment, 

Life policy, inclusion in estate, § 486, p. 686, 
n. 85 

Unassignable claim as included in.tax, § 481, 
n. 36 

Attempted reservation after irrevocable transfer, 
§ 400, p. 700, n. 92 

Attorney’s fees, deduction as administrative ex¬ 
pense, § 494, p. 718 

Avoidance or minimization of tax, § 85 

Motive in transfer in contemplation of death, 
§ 490, p. 699 
Bank accounts, ante 

Bankruptcy, deduction of liability for debt of an¬ 
other, § 494, p. 720 
Bills and notes, ante 
Block of stock, valuation of shares, § 501 
Bonds, ante 

Book value, valuation of stock, § 501 
Carrying on business, deduction of expenses, § 
'■194, p. 717, n. 70 

Casualties, deduction of losses, § 496 
Cemetery association, deduction of bequest to, § 
493, p. 709, n. 82 

Cemetery lot, deduction of cost of maintenance, 
§ 494, p. 716 

Charges against estate, deduction, § 494, pp. 718, 
721 

Charitable denned, § 493, p. 710 
Charities, ante 

Claims against estate, deduction, § 494, p. 718 
Collection, §§ 782-798, pp. 102(5-1042 
Defense's to action for, § SOI 
Distraint, limitations, § 792 
Injunction, § 825 
Law governing, § 783, n. 24 
Limitation of actions for, § 803 
Ih'ocedure, for collection from transferee, § 
771, p. 1013 

Collector, poW(‘r to require separate return, § 590, 
u. 87 

Coll('g(‘s, deduction of void charitable bequest, § 
493, p. 712 

Commissions, deduction as administrative ex¬ 
pense, § 494, p. 718 
Community proiHjrty, ante 
Compromise, 

Deduction of amount charitable legatee re- 
(‘eivc^s in accordance with compromise 
agreement, § 493, p. 712 
Deduction of amount paid in compromise of 
claim, § 404, p. 721 

Exerelsc of iH)wer of appointment, liability 
for tax, § 487 

Computation, validity of statute, § 25 
Conflict of laws, ante 
C(Husld(naition, 

Deduction of claim against estate founded on 
l)romiHe or agrecumnit, § 494, p. 721 
L'rausfcu'H in contcunplatiou of death, § 491 
Construction of statutes, 

Kevo(‘able transf(*rs, § 4tS9, p, 694 


Estate tax—Continued, 

Construction of statutes—Continued 

Transfers in contemplation of or intended to 
take effect at death, § 490, p. 695 
Contemplation of death. Transfers in contempla¬ 
tion of death, post this head 
Contingent charitable bequests, etc., deduction, § 

493, p. 714 

Contracts, deduction of claim against estate, § 

494, p. 722 

Corporations, life policy taken out by corporation, 
inclusion of proceeds in estate, § 486, p. 684, 
n. 74 

Counterclaim to recovery of taxes refunded il¬ 
legally, application of limitations for collec¬ 
tion of taxes, § 803 

Court, allowance from incompetent’s estate to 
relatives, transfers in contemplation of death, 
§ 490, p. 699 
Credits, § 499 

Gift tax payments, § 481 
Curtesy, 

Inclusion of estate in tax, § 484 
Relinquishment as consideration for claim 
against estate, § 494, p. 722 
Relinquishment as consideration for transfer, 
§ 491 

Retroactive operation of law, § 60 
Death, 

Relinquishment of power to alter or amend 
transfer in contemplation of death, § 489, 
p. 694 

Time of accrual of liability, § 479 
Time of admeasurement of tax, § 477 
Transfers in contemplation of or intended to 
take effect at death, § 490, pp. 695-706 
Debt, tax as, § 478, p. 677 
Deductions, §§ 492-498, pp. 706-725 

Absoluteness of charitable bequest, etc., § 493, 
p. 712 

Administration expenses, § 494, p. 717 
Allowance for in payment of tax, § 776, p. 
1017, n. 97 

Amount, § 493, p. 710 
Burden of proof, § 682, n. 91 
Certainty of gift to charity, etc., § 493, p. 712 
Charges against estate, § 494, pp. 718, 721 
Compromise of objections to charitable be¬ 
quest, etc., § 493, p. 712 
Contributions to charity, etc., § 494, p. 722 
Dower, § 494, p. 723 
Funeral expenses, § 494, p. 716 
Income tax, § 494, p. 723 
Increase by disclaimer of another bequest, § 
403, p. 711 

Indebtedness respecting property, § 495 
liCgacies for charities etc,, § 493, pp. 708-716 
Linhility for debt of another, § 494, p. 720 
T^osses from casualties, § 496 
Mortgages, § 495 
Nonresident aliens, § 503 
Pledge for charity, etc., § 494, p, 722 
Prior gift or estate tax, § 498 
Reduction by amount paid on mortgage or 
lien, § 408 

Reduction by estate, succession, legacy or in¬ 
heritance taxes, § 493, p. 711 
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Estate tax—Contiimed, 

Deductions—Continued, 

Religious organizations, etc,, transfers for, § 
493, pp. 708-716 

Retroactive operation of law, § 60 
Support of dependents, § 497 
Taxes, § 494, pp. 718, 723 

Property previously taxed, § 498 
Validity of charitable bequest or devise, § 493, 
p. 711 

Validity of statute, § 25 

Waiver of objections to charitable bequest, 
etc., § 493, p. 712 

Widow’s statutory exemption, § 494, p. 723 
Deficiency, 

Apportionment of payment where deficiency 
assessment is subject to litigation, § 776, 
p. 3017, n. 99 

Burden of proof as to deductions, § 682, n. 91 
Correction, etc., § 604, n. 87 
Effect on existence of tax liens, § 767, p. 1001 
Jurisdiction of tax court to determine, § 708 
Persons against whom assessment made, § 
594, n. 6 

Persons entitled to apply for review, § 700 
Definitions, generally, ante 
Dependents, deduction for support, § 497 
Deposits in bank. Bank accounts, ante 
Devises and bequests, etc., deduction, § 493, pp. 
708-716 

Value of property previously taxed, § 498 
Direct tax, § 92 

Discharge of executor as barring action for taxes, 
§801 

Discharge of legal obligation of grantor, retention 
of right to income, § 490, p. 703 
Disclaimer, increase of amount of charitable be¬ 
quests, etc., § 493, p. 711 

Discount, credits for payment of taxes, § 499, n. 80 
Discretion of trustee to invade trust, deduction 
of remainder to charity, § 493, p. 715 
Distributees, payment of tax, liability, § 771, pp. 
1010, 1012 

Distributive share, inclusion in computation of tax, 
§ 481, n. 22 
Dividends, ante 
Domicile or residence, § 480 
Computation, § 25 
Validity of statute, § 21 
Double taxation, § 10, n. 81 

Deduction of prior gift or estate tax, § 498 
Gift tax and estate tax, § 478, p. 677, n. 10 
Dower, 

Deduction as claim against estate, § 494, p. 
723 

Deduction of claim considei*ation for which is 
release of dower, § 25, n. 84 
Inclusion in estate, § 484 
Relinquishment as consideration for claim 
against estate, § 494, p. 722 
Relinquishment as consideration for transfer, 
§491 

Retroactive operation of statute, § 60 
Earthquake, deduction of loss, § 496 
Education, 

Deduction of pledges, etc., for, § 494, p, 722 


Estate tax—Continued, 

Education—Continued, 

Trust for education of children, transfer in¬ 
tended to take effect at death, § 490, p. 
703, n. 22 

Educational organizations, deduction of transfers 
for, § 493, pp. 708-716 

Election to take under will, interest as included in 
estate, § 484 

Employers’ annuity and insurance plan, inclusion 
of benefits in estate, § 486, p. 684, n. 71 
Endowment policy, gift of proceeds, intended to 
take effect at death, § 490, p. 702 
Engaging in business in United States, nonresi¬ 
dent aliens, § 502, n. 45; § 503, n. 46 
Engineers, deduction of salaries as administrative 
expense, § 494, p. 718 

Equitable conversion, real estate as part of gross 
estate, § 488, n. 14 

Estate by entirety. Entirety, Estate by, ante 
Estate for life of another, payments included in 
gross estate, § 482, n. 41 
Evasion of tax, § 85 
Evidence, 

Liability for tax, § 691, n. 72 
Transfers in contemplation of death In action 
for refund or recovery of taxes paid, § 
920, p. 1171 

Exceptions, joint interests, § 485 
Excess profits tax, returns as evidence of valu(> 
of stock, § 501, n. 29 

Exchange of property, deduction of value of prop¬ 
erty previously taxed, § 498 
Executors and administrators, post 
Exemptions, 

Allowance for in payment of tax, § 776, p. 
1017, n. 07 

Charitable bequests, retroactive operation of 
law, § 60 

Citizens and residents, § 480 
Indian’s interest in land, § 480 
Insurance, apportionment of payment of tax, 
§ 776, p. 1020 

Life insurance, § 486, p. 687 
Right to, § 402 

Tax-exempt bonds as part of estate, § 481 
Trusts, § 776, p. 1019 
War risk insurances § 480, p. 688 
Expenses, 

Administration, deduction, § 494, p. 717 
Deduction of funeral expenscis, § 404, p. 710 
Real estate included in gross estate, § 488 
Extent of estate included, § 477 
Fair consideration, defined, § 491, n. 41 
Fair market value, 

(jorpoi*ate stock, § 501 
Estate, § 500, p. 727 

Family, provision for affe<*ting transfer In contem¬ 
plation of death, § 400, p, <598 
Fatnily corporations, valuation of stock, § 501 
Findings on review of ass(*ssmentB by tax court, 
ojperation and effect, § 713 
Fires, deduction of losses, § 496 
Floods, deduction of loss, § 490 
Foreign tax, 

Consideration in computing estate tax, § 482; 
n. 39 
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Estate tax—Continued, 

Foreign tax—Continued, 

Evidence for deduction, § 691, n. 68 
Foreign property, inclusion of value in estate, § 
482, n. 39 ; § 491 

Fraternal associations, deduction of. 

Charitable bequests, § 493, p. 712, n. 19 
Gifts to, § 493, p. 700 

Fraudulent transfers, property transferred to de¬ 
cedent as subject to tax, § 482 
Funeral expenses, deduction, § 494, p, 716 
Future interest, inclusion in estate, § 482 
Gift tax, post 

Gift tax designated as, validity, § 26, n. 88 
Gifts, post 

Graduated rate, § 477 
Equality, § 12 
Gross estate, 

Bona fide sale of property, § 491 
Community interest, § 485 
Credits, § 499 
Curtesy, § 484 

rjeduclions, §§ 492-498, pp. 70G-725 
Dower, § 484 

Exceptions as to property included, § 491 
Inclusions in, § 481 

Interest of decedent at tifne of death, § 482 
Joint tenancy, § 485 
Life insurance, § 4S6, pp. 683-688 
Optional valuation by executor, § 500, p. 729 
Particular estates, interests or transfers, §§ 
483-490, pp. 681-706 

Powers of appointment, inclusion of property 
subject to powers, § 487 
Real estate, § 488 

Revocable transfers, § 489, pp. 691-695 
Statutory substitutes for dower or curtesy, § 
484 

Transr<irs in contemplation of or intended to 
take effect at death, § 490, x)p. 695-706 
Value of property, §§ 500, 501, pp. 726-731 
Ground rents, reservation as transfer intended to 
take effect at death, § 490, p. 702, n. 16 
Guaranty, deduction of liability for, § 494, p. 720 
Homestead, deduction as claim against estate, § 
404, p. 724 

Husband and wife, post 
Income tax, 

Computation of depreciation, § 350, p. 522, n. 3 
Credit by beneficiary on im^ome tax, § 236 
Deductions, § 494, p. 723 

Administration expenses claimed in in¬ 
come tax returns, § 494, p. 717 
Estate tax paid, § 349 
Interest on estate tax, § 238, p. 385, n. 94 
Losses, right of residuary legatee to de¬ 
duct loss, § 334 

Distinguished, § 03, n. 0; § 478, p. 077 
Returns as evidemee of value of stoc*k, § 501, n. 
20 

Validity of act allowing deductions, § 14 
Valuation of nonassignablo claim for refund 
of income tax, § 500, p. 727, n. 88 
Incoxnpelents, allowance by court from estate to 
relatives, transfers in contemplation of death, 
I 400, p. 609 


Estate tax—Continued, 

In contemplation of death, transfers, § 490, pp. 
695-699 

Increase of deduction by disclaimer of another be¬ 
quest, § 493, p. 711 
Indebtedness, 

Estate tax as debt, § 478, p. 677 
Deduction, § 495 

Liability for debt of another, § 494, p. 720 
Indians, § 480 

Inheritance tax distinguished, § 478, p. 676 
Injunction, § 825 
Parties, § 836 

Insane decedent, property transferred by, inclu¬ 
sion in estate, § 482, n. 47 
Installment contracts, 

Inclusion of stock purchased on installment 
plan, § 482 

Insurance payable in installments, § 486, p. 
687, n. 90 

Intended to take effect at death, transfers, § 490, 
pp. 695, 699-706 
Interest, 

Apportionment between temporai*y and re¬ 
mainder estates, § 776, p. 1018, n. 12 
Income tax, deduction, § 494, p. 723 
Optional valuation of estate, § 500, p. 729 
Time of death, § 482 

Inter vivos trusts, liability for payment of tax, § 
776, p. 1019 

Investments, reservation of power to amend trust 
to change investments, § 489, p. 692 
Joint account. 

Conclusiveness of findings of tax court on re¬ 
viewing court, § 746 
Creation of trust, § 400, p. 701, n. 99 
Joint interests, inclusion in gross estate, § 485 
Joint ownership, liability for tax, § 491 
Joint tenancy, post 

Judgment or decree, deduction of claim, § 494, p. 
722 

Jurisdiction to levy, § 470, n. 13 
Leases, valuation of property, § 500, p. 727, n. 90 
Legacy tax distinguished, § 478, p. 676 
Liberty bonds, exemption of nonresident alien, § 
502, n. 30 
Lien, § 758 

Accrual, § 763 
Creation, § 760 
Deduction, § 495 

Amount paid on Hen prior to death, § 498 
Demand as essential, § 761 
Discharge, § 767, pp. 1001,1003 
Enforcement against distributee, § 767, p. 1003 
Priority, § 764 
Recording, § 759 
Life estates, post 
Life insurance, post 
Limitations, 

Actions for collection, § 803 
Deduction of installments of notes barred, § 
494, p. 719, n. 1 

Note barred by limitations as part of estate, 
§ 481, n. 22 

Refunds, § 846, pp, 1081,1082 
literary organizations, 

Deduction of pledges, etc,, for, § 494, p. 722 
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Estate tax—Continued, 

Literary organizations—Continued, 

Deduction of transfers for, § 493, pp. 708-716 
Loans, nonresident aliens, § 502, n. 45 
Losses from casualties, deduction, § 496 
Management power as transfer subject to tax, § 
481, n. 26 

Market quotations, evidence of value of stock, § 
501 

Mausoleum, deduction of cost of maintenance, § 
494, p. 716 

Medical expenses, deduction, § 494, p. 719, n. 96 
Monuments, deduction of cost, § 494, p. 716 
Mortality tables. 

Deduction of charitable bequest of remainder, 
§ 493, p. 715 

Valxiation of property, § 500, p. 728 
Mortgage note, valuation, § 500, p. 728 
Mortgages, reduction of deduction by amount paid 
on mortgage prior to death, § 498 
Nature of tax, § 478, pp. 673-677 
Net estate as basis, § 477 

Nonassignable claim, valuation of property, § 500, 
p. 727, n. 88 

Nonresidents not citizens of United States, §§ 
502, 503 

Notes. Bills and notes, ante 
Obligation of estate, § 479, n. 13 
Obligations imposed on transferee, transfer in¬ 
tended to take effect at death, 490, p. 702 
Option to purchase stock, valuation of stock, § 
501 

Optional valuation of estate, § 500, pp. 727, 729' 
Corporate stock, § 501 
Gross estate, § 493, p. 710, n. 91 
Parent and child, provision for children affecting 
transfer in contemplation of death, § 490, 
p. 698 

Particular estates, interests or transfers, inclu¬ 
sion in estate, §§ 483-490, pp. 681-706 
Partnership, post 
Payment, §§ 7C8“'781, pp. 1004r-1026 

Apportionment, § 776, pp. 1015-1018 
Contribution and subrogation, § 781 
Credit of gift tax, § 774, n. 66 
Gifts, apportionment of tax, § 776, p. 1019 
Intent of testator, § 776, p. 1021 
Interest, § 778, n. 73, 81 

Interests or property subject to apportion¬ 
ment, § 776, p. 1018 

Legacies, liability for payment, § 771, p. 
1010; § 776, p. 1021 

Liability of executor or representative, § 770 
Personal or real property, § 776, p. 1018 
Procedure for collection from transferee, § 
771, p. 1013 

Property passing under power of appoint¬ 
ment, § 776, p. 1020 

Property or fund from which payable, § 776, 
pp. 1015-1022 

Proration of credits for inheritance taxes 
paid to state, § 776, p. 1016, n. 86 
Prospective or retroactive operation of appor¬ 
tionment statutes, § 77(), p. 1017 
Remainder estate, § 776, p. 1018 
Residuary estate, § 776, p. 1021 


Estate tax—Continued, 

Payment—Continued, 

Suspension of right to property until paid, 
§ 76S 

Temporary and remainder estates, § 776, p. 
1018 

Testamentary direction, § 776, p. 1020 
Time, § 772 

Transferee’s liability, § 771, p. 1012 
Penalties, 

Apportionment to person causing imposition, 
§ 988 

Liability, § 776, p. 1020, n. 39 
Perpetual care, deduction of cost, § 494, p. 716 
Perpetuities, disregard of intent of testator which 
would violate rule against perpetuities, § 403, 
p. 712 

Persons against whom assessment made, § 594, 
n. 98 

Persons liable, 

Evidence, § 691 

Powers of appointment, § 487 
Petition for redetermination, rules of tax court 
as limiting jurisdiction, § 698, n. 32 
Pledges, post 

Politics, charitable character of corporation for 
purpose of. deduction of gift, § 493, p, 730 
Possibility of reverter, inclusion of insurance 
in estate, § 486, p. 686, n. 88 
Power of appointment, post 
Power to impose, § 3, p. 129 

Premiums, payment affecting inclusion of insur¬ 
ance in estate, § 486, p. 684 
Presumptions and burden of proof. 

Gift in contemplation of death, § 677 
Tracing trust funds in action for taxes, § 
819 

Transfers in contemplation of death, § 911 
Prior estate tax, deduction, § 498 
Profits, discharge of partnerKship interest by t>ay- 
meut of profits as subject to tax, § 481 
Promise to contribute to charity, etc., doducDons, 
§ 493, p. 709 

Propaganda, dissemination as educational organ¬ 
ization for purpose of deduction, § 493, p. 
710, n. 86 

Property, estate or interest transferred, § 22 
Public, charitable and religious uses, transfin-s 
for, § 25, n. 84 

Public purpose, deduction of pledges, etc., for, 
§ 494, p. 722 

Realty, inclusion in estate, § 488 
Reciprocal trusts. 

Intended to take effect at deaili, § 490, p. 
702, n. 16 

Revocable transfers, § 489, p. 6{)3 
Recovery of taxes paid, 

Amendment of pleadings, § 8!)7, n. 26 
Claim for refund as condition precedcuit, § 
867 

Evidence, § 913; § 920, p. 1169 
Heirs as party in action for, § 895, n. 37 
Instructions in actions to r(K‘over, § 922, p. 
1178, n. 78 

Nature and form of remc^ly, § 859, n. 86 
Questions for jury, § 922, p. 1376, n. 61 
Review in action for, § 930, p. 1192, n. 62 
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Estate tax—Continued, 

Refund, 

Burden of proof, § 901, p. 1153, n. 76 
Value, § 914, n. 91 

Claim to be included in estate, § 481 
Deduction of fees, § 494, p. 718, n. 83 
Deficiency including refund affecting exist¬ 
ence of tax lien, § 767, p. 1001 
Evidence, § 920, pp. 1169, 1173, n. 47, 48 
Extension of time for filing claim by vol¬ 
untary payment, § 846, p. 1082 
Form and requisites of claim, § 849, p. 1087, 
n. 15 

Impeachment of allowance, § 853 
Interest on, § 924, n. 52 
Limitation of actions, § 888 
Time for filing claim, § 846, p. 1081 
Valuation of nonassignable claim for refund 
of income tax, § 500, p. 727, n. 88 
Regulations, 

Optional valuation of estate, § 500, p. 729 
Validity, § 69 

Relatives, allowance by court from incompetent’s 
estate, transfers in contemplation of death, 
§ 400, p. 699 

Religious organizations, deduction of transfers 
or pledges, etc., for, § 493, pp. 708-716; § 
494, p. 722 
Remainders, 

Deduction of charitable gift of remainder, § 
403, p. 714 

Valuation of property, § 500, p. 728, n. 4 
Rents, optional valuation of estate, § 500, p. 720 
Renunciation of power of appointment, property 
subject to tax, § 487, n. 4 
Repeal of statutes, § 41 

Reserved <*<mtingent interest, valuation of prop- 
erty, § 500, p. 727, n. 87 

Rctircmein: system, annuity payments, § 486, p. 
(587, n. 04 

Retroadive operation of law, §§ 60, 61 
Returns, 

Commencement of period of limitations for 
assessment, § 654 
Duty to make, § 631 

Power of colledor to require separate re¬ 
turn, § 500, n. 87 

Reversionary interest retained by grantor, trans¬ 
fer in contcnnplatiou of death, § 400, p. 704 
Revocable transfers, 

Inclusion in gross estate, § 480, pp. 601-605 
rjf(^ insurance', § 486, p. (‘84, n. 71 
Royalties, optional valuation of estate, § 500, p. 
720 

Safe deposit box, joint interests, § 485, n. t58 
Salaric'H, deduction as administrative exj)ense, § 
404, JK 718 

Schmtillc organizations, deduction of pledges or 
transfers for, § 493, pp. 708-716; § 494, p. 
722 

SccuriUes, post 

Separate property of surviving spouse, inclusion 
of property in gross estate, § 485 
Shipwrecks, deduction of losses, § 496 
Single premium policy, transfers intended to take 
"effect at death, § 400, p. 702 
47 0J.S.-64 


Estate tax—Continued, 

Sociedad deganaciales, interest of nonresident 
alien, § 502, ii. 39 

State rule of property, control as to passing of 
property under general power of appointment, 
§ 487, n. 2 

Statute of frauds, waiver of defense to claim, 
§ 494, p. 719, n. 1 

Statute of limitations, deduction of installments 
of note barred, § 494, p. 719, n. 1 
Statutory estate in lieu of dower, 

Deduction as claim against estate, § 494, p. 
723 

Inclusion in estate, § 484 
Relinquishment as consideration for, 

Claim against estate, § 494, p. 722 
Transfer, § 491 
Stock and stockholders, post 
Storms, deduction of losses, § 496 
Strict construction of statutes, nonresident aliens,, 
§ 502, n. 45 

Subscriptions, deduction of 'claims contingent on 
similar subscriptions, § 494, p. 723 
Succession, legacy or inheritance tax, deduction. 
§ 494, p. 723 

Succession tax distinguished, § 478, p. 676 
Support, 

Deduction, § 497 

Bequest to charity, etc., where power to 
invade principal for support exists, 
§ 493, p. 716 

Relinquishment of right of support, consid¬ 
eration for transfer, § 491 

Taxes, 

Credit for state inheritance, etc., taxes, § 499 
Deduction, § 494, p. 723 

State inheritance tax, etc., § 493, p. 711 
Taxes not accrued, § 494, p. 718 
Value of property previously taxed, § 498 
Tenancy by entirety, 

Deductions for property previously taxed, f 
40S, n. 70 

Gift in contemplation of death, § 400, p. 697, 
n. 69 

Interests included in gross estate, § 485 
Tenancy in common, inclusion of interest in 
gross estate, § 485, n. 57 
Time, 

Ascertainment or accrual of deductions, § 402 
Liability accrues, § 477, p. 673; § 479 
Transfer tax, 

Distinguished, § 478, p. 676 
Foreign government, consideration in com¬ 
puting tax, § 482, n. 39 

Transfer to avoid, conclusiveness of findings of 
tax court on reviewing court, § 745, n. 11 
Transfers in contemplation of death, § 400, pp. 
605-7'00; § 691, n. 72 

Conclusiveness of findings of tax court on 
reviewing court, § 745 

Evidence in action for refund or recovery 
of taxes paid, § 020, p. 3171 
Instructions in action to recover taxes paid, 
§ 922, p. 1178, n. 78 
Rower to tax, § 3, p. 130 
IT'Csiimptions and burden of proof, § 911 
Action to recovei* taxes paid, § 911 
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Estate tax—Continued, 

Transfers in eontemplation of death—Continued, 
Presumptions and burden of proof—Con¬ 
tinued, 

Correctness of commissioner's determi¬ 
nation, § 709, p. 940 

Questions for jury in action to recover tax¬ 
es paid, § 922, p. 1176, n. 61 
Review of decisions of tax court, § 734 
Validity of act, § 24 

Treasury regulations, deduction of charitable 
gifts, etc,, § 493, p. 713, n. 22 
Trusts, post 

Unearned benefits accruing on decedent’s death, 
§ 481, n. 28 
Uniformity, § 12 

Unlisted stock, valuation of estate, § 501 
Validity of statute, §§ 20-25 
Valuation, 

Estate, validity of, 

Regulatipns, § 69, p. 199, n. 39 
Statute, § 25 

Gifts for charity, etc., for purpose of deduc¬ 
tion, § 493, p. 710 

Property of nonresident alien, § 503 
Value, §§ 500, 501, pp. 726-731 

Admissibility of evidence, § 689, n. 49 
Deduction of charitable bequest, § 493, p. 716 
Review of decision of tax court, § 734 
Validity of tax measured by, § 20 
Waiver of dower. 

Deduction as claim against estate, § 494, p. 
724 

Interest included in estate, § 484 
War risk insurance, exemption, § 486, p. 688 
Year’s support, deduction as claim against es¬ 
tate, § 494, p. 724 

Estates, 

See, also, Decedents’ estates, generally, ante; 
Trusts, generally, post 
Income tax. 

Deductions, §§ 244-246, pp. 391-394 

Carrying on trade or business for deduc¬ 
tion of expenses, § 254, p. 403, n. 75 
Contributions, § 370 
Income currently distributable, § 245 
Income paid or credited, § 246 
Income for benefit of grantor, liability for 
tax, § 423, pp. 628-632 

Liability for tax, § 385, n. 41; §§ 418-434, pp. 
615-645 

Losses, pei'sons entitled to deduct, § 334 
Taxable income, § 426 

Transfer of property, liability for tax, § 385, 
n. 41 

Joint tenancy, post 

Estates for years, transfer of proi)erty, liability for 
income tax, § 385, n. 41 
Estoppel, 

Assessment of taxes, § 617 

Burden of proving estoppel to object to having 
receipts taxed as income, § 905 
Collection of taxes, set up limitation statute, § 
806, n. 00 

Collector by statement of deputy, § 567 
Commissioner of internal revenue, ante 


Estoppel—Continued, 

Credit of overpayment against tax barred by 
limitations, § 785, p. 1032 
Deduction privilege, loss of, § 599 
Defense, 

Action for taxes, § SOI 
Action on bond, § 578 

Action to recover taxes paid, § 874, n. 31; § 
877 

Distraint for collection of tax, effort to repur¬ 
chase property, § 797 

Excess profits tax, inclusion of item in invested 
capital, § 442 
Government, 

Agents’ acts, § 569 

Suggestions or statements of revenue officers, 
§ 555 

Income tax, post 

Injunction against collection of tax, § 834, n. 48 
Interest, waiver to stop running of interest, § 778 
Lien for taxes, discharge, § 767, p. 1003 
Limitation of actions, 

Collection, estoppel to set up bar, § 803 
Distraint proceeding, § 792, n. 78 
Recovery of taxes paid, § 886 
Notice of deficiency tax, claim that notice was 
improperly directed to another, § 607 
Order of tax court, § 715, n. 73 
Pleading limitations for assessment, § 658 
Refunds, § 844 

Burden of establishing estoppel against tax¬ 
payer’s right to refund, § 001, p. 1153, 
n. 74 

Estoppel to sue for, § 875, n. 49 
Objection to claim, § 872 
Returns, 

Filing on calendar year basis and keeping 
books on fiscal year basis, § 034, n. 04 
Misrepresentations of fact, § 038 
Special assessments, election of relief by commis¬ 
sioner, § 612, n. 51 

Transportation bond, seizure of spirits prevent¬ 
ing recovery on bond, § 587 
Waiver, 

Extension of period for assessment, § 607 
Limitations for collection of taxes, attack va- 
^ lidity, § 813 
Evaporation, 

Distilled spirits, allowance for tax, § 534, p, 774 
Refuud of tax on alcohol lost by evaiK)ration, § 
843, n. 3 

Evasion or avoidance of tax, §§ 77-S7, pp. 208-215 
Attempt to evade, § 994, pp. 1250-1252 
Bond for withdrawal of spirits from bonded 
warehouses, § 585 

Burden of proof in criminal prosecutions, § 1013, 
n. 74 

Construction of statutes to pr(went, § 53, p, 177 
Court’s duty to prevent, §§ 49, 77 
Estate tax, § 85 

Motive for transfer In conl,(unplation of 
death, § 490, p, 699 

Evidence in prosecution for, § 1013, n. 74; §§ 
1014, 1015 
Income tax, post 

Indi(;tment or information, §§ 1005,1009 
Instructions, § 1018 
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Evasion or avoidance of tax—Continued, 

Intent as element, § 988 
Of forfeiture, § 939 
Issues, proof and variance, § 1012 
Motion to set aside service of process in action 
for collection of tax, § 81G 
Oleomargarine tax, indictment for, § 1009 
Payment, liability of transferee, § 771, p. 1009 
Penalties, § 973 

Power of congress to adopt measures to prevent, 
§2 

Punishment, validity of act, § 35 
Right to minimize or avoid tax, §§ 77, 79 
Sentence in prosecutions, § 1020, n. 50 
Time for assessment of tax, § 656 
Evidence, 

Admissions, generally, ante 
Assessment of taxes, ante 
Bonds, 

Action on, § 581 

Admissibility under pleading, § 580, n. 88 
Withdrawal of spirits from bonded ware¬ 
house, § 585 

Burden of proof, generally, ante 
Collection of taxes, actions for, §§ 819-821 
Questions of fact, § 822 
Review, § 822 

Collector’s bond, action on, § 566 
Compromise and settlement, ante 
Criminal prosecutions, §§ 1013-1015, pp. 1264- 
1270 

Cumulative evidence, rehearing in tax court for 
newly discovered cumulative evidence, § 716, 
n. 80 

Deductions, § 690 

Presumptions and burden of proof, §§ 682- 
685, pp. 910-913 

Review of decisions of tax court, § 748 
Depreciation, depletion, obsolescence, or exhaus¬ 
tion, presumptions and burden of proof, § 
(584 

Ditneuby of proof, injunction against collection, 
§ 830, n. 22 

Distraint for collection of tax, § 790, n. 46 
Refusal to surrender property, § 791 
Documentary evidence, conclusiveness of findings 
of tax court on reviewing court, § 744 
Examination of taxpayei's and their records, § 
672 

Examination of third persons for assessment of 
tax, § 673 

Exemptions, presumptions and burden of proof, 
§ 680 

Expenses, presumptions and burden of proof as 
to deductions, § 683 

Expert testimony, review of assessments by tax 
court, § 707 

Forfeiture proceedings, § 058 

R(*mission or mitigation, § 906, pp. 1229, 1230 
Income tax, post 

Injtraction against collection, § 838 
Preliminary injunction, § 833 
Invested capital, presumptions and burden of 
proof, § 678 
Lien for taxes, 

Cancellation, § 707, p. 1002 
Enforcement, $ 766 


Evidence—Continued, 

Limitations, presumptions and burden of proof, 
§ 686 

Losses, presumptions and burden of proof, § 685 
Motion to dismiss complaint in action for collec¬ 
tion of taxes, § 817 

Motion to set aside service of process in action 
for collection of tax, § 816 
Newly discovered evidence, ground for rehearing 
in tax court, § 716 
Opinion evidence, 

Assessment of tax, § 676 
Review of assessments by tax court, § 707 
Parol evidence, objections to admission in tax 
court, § 707, n. 18 

Payment, presumptions and burden of proof, § 
687 

Penalties, 

Actions to recover, § 981 
Actions to recover penalties paid, § 987 
Persons liable, § 680 
Presumptions, post 
Profits taxable, § 692 

Rebuttal of presumption of correctness of com¬ 
missioner’s determination, § 709, p. 939 
Record on review of decisions of tax court, §§ 
724, 726 

Recovery of taxes paid, actions for, review of 
rulings, § 930, pp. 1190,1191 
Refunds, 

Claims for, § 852 

Recovery of erroneous refunds, § 857 
Recovery of taxes paid, §§ 901-921, pp. 1153- 
1175 

Review of rulings, § 856 

Revenue stamps, instrument duly stamped with¬ 
out cancellation, § 841 

Review of decisions of tax court. Review, post 
Rules, proof, § 72, p. 205, n. 71 
Scintilla evidence, assessment of tax, § 691 
Settlement agreement providing no evidence of 
agreement could be given in future actions, § 
618, p. 848, n. 15 
Tax court, post 
Tax deed, § 796 

Time for assessment, presumptions and burden 
of proof, § 686 

Unstamped instruments, § 552 

Retroactive operation of law, § 65 
Value, § 689 

Presumptions and burden of proof in as¬ 
sessment of tax, § 679 
Review of decisions of tax court, § 749 
Waiver of defects in claims for refunds, § 851, 
n. 51 

Weight and sufficiency in action for collection of 
taxes, § 821 
Examination, 

Books and papers, unreasonable and illegal 
search, § 936 

Books of taxpayer pending api>eal to tax court, 
§ 705 

Taxpayer and records, §§ 672, 705, 936 
Third persons for assessment of tax, § 673 
Unnecessary examination of taxpayer, § 672 
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Exceptions, 

Assessment of tax, presumptions and burden of 
proof, § 680 

Burden of proof as to income taxable, § 681 
Losses, burden of proof, § 6So 
Excess interest dividends, income tax, deductions, 
§ 248, p. 396 

Excess profits tax, §§ 435-476, pp. 645-672 
Accrual basis, 

Accrued taxes as invested capital, § 454 
Change to installment basis, uncollected 
profits on sales as invested capital, § 
456 

Demand notes, deduction, § 459, n. 52 
Year or period in which, 

Item is deductible, § 462 
Profits should be included, § 437, n. 98 
Action, establishment of loss, § 467 
Advertising expenses, 

Deduction, § 463, n. 82 

Intangible assets acquired through expendi¬ 
ture for advertising, § 443, n, 41 
Invested capital, § 453 
Affiliated companies, ante 
Agents, liability for tax, § 469, n. 48 
Agreement extending time for assessment, con¬ 
struction and operation, § 668, n. 63 
Amortization of war facilities, § 460 
Amount of profits dependent on amount of in¬ 
vested capital, § 438 
Assessment, §§ 588-757, pp. 826-989 
Injunction, § 825 

Limitations, § 652, n. 1; § 653, n, 8 

Burden of proof of fraud on review by 
tax court, § 709, p. 938, n. 57 
Assignees, liability for tax, % 475 
Associations liable, §§ 468-476, pp. 669-672 
Attorneys’ fees, deduction of expenses, § 463 
Bankruptcy, establishment of loss, § 467 
Banks, evidence of profit, § 692, n. 74 
Benevolent organizations, liability for tax, § 476 
Bills and notes, ante 
Bonds, 

Computation of invested capital, § 457 
Receipt in exchange for interest in mineral 
lease, § 435, n. 90 

Bonus on net profits, year or period in which 
items are deductible, § 462, n. 78 
Books, conclusiveness as to invested capital, § 
453, n. 99 

Borrowed capital, § 440 

Determination of nominal capital, § 439 
No invested capital, § 439 
Salaiies and dividends retained, § 450 
Business defined, § 470, n. 50 
Capital stock, 

Computation of invested capital, § 447 
Declared value, § 438 

Tangible property as regards valuation of 
invested capital, § 443, n. 36 
Carry back of valuations of assets not included 
in invested capital for prewar years, § 455 
Change of ownership, § 455 
Charging off loss, § 467 

Charitable organizations, liability for tax, § 476 
Charitable subscriptions, year in which items are 
deductible, § 462, m 73 


Excess profits tax—Continued, 

Circulation of newspaper, intangible property, § 
443, n. 39 

Collateral security, invested capital, § 440 
Collection, §§ 782-798, pp. 1026-1042 

Application of overpayment, § 785, p. 1028 
Injunction, § 825 
Property liable, § 782, n. 13 
Commissions, deduction, § 464 
Comparison of similar businesses, presumption of 
correctness of decision of commissioner, § 
709, p. 941 
Computation, 

Amount due on assessment of tax, § 595 
Capital, § 457 

Consolidated returns, § 19, n. 63 

Affiliated companies, liability for tax, § 471 
Credit against net income, § 459 
Gains or profits from sale, etc., § 436, n, 91 
Consolidation, 

Computation of invested capital, § 457 
Loss, § 467 

Construction of income tax statutes generally, § 
435 

Contingent items, deductions for, § 462 
Contracts, 

Right to bottle and sell beverage as intangi¬ 
ble property, § 443, n. 39 
Right to sell supplies on coal company’s 
' property, tangible property, § 443, n. 36 
Value in computing invested capital, § 446 
Control on reorganization or change of owiu'r- 
ship, invested capital, § 455 
Controlled corporation, loss by transfer of prop¬ 
erty to controlled coi7)orati()n, § ^67 
Copyrights, depreciation, depletion, etc*., § 4(J6 
Corporations liable for tax, §§ 470-472 
Cost of acquiring assets, value of invested cap¬ 
ital, § 445 

Cost plus contracts, determination of invest(‘<l 
capital, § 458 

Credit against income, § 459 

Customs duties, liainlity for tax on rc'fnnd of 
duties, § 470 

Debenture note, invested (capital, § 442, n. 32 
Debentures without interest, (credit as invest¬ 
ed capital for value of right, § 440 
Declared value of capital stock, §§ 438-458, pp. 
648-662 

Computation of value of stock for tax, § 457 
Fixing in first return, § 033 
Deductions, §§ 459-467, pp. 6(52*668 
Affiliated companies, § 459 
Amortization of war facilities, § 400 
Credits against income, § 459 
Depreciation, dcqfietion, obsoh'scence and ex¬ 
haustion, § 46(> 

DeU'rminatiou for assc^ssment of tax, § 599 
Evidence in actions to recover tuxes paid, § 
917 

Expcmses, 463-“465 

Intcu-est, § 459 

Losses, § 467 

XHu’sons entitled to, § 461 

Salaries, wages or other compensation, | 464 

Taxes, § 459 

As invested capital, § 454 
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Excess profits tax—Continued, 

Dec! actions—Continued, 

Year or period in which expense is deduct¬ 
ible, § 465 

De facto corporation, liability for tax, § 4T0 
Deficiency, review by tax court, § 708 
Definitions, generally, ante 
Demand notes. 

Acceptance in payment for stock as invest¬ 
ed capital, § 448, n. 70 
Deduction, § 459, n. 52 

Depreciation, depletion, obsolescence and exhaus¬ 
tion, § 4G6 

Amortization as not synonymous with obsol¬ 
escence, § 460, n. 63 
Capital gain. § 436, n. 91 
Earned surplus and undivided profits, de¬ 
termination, § 456 
Dosses, § 467 

Reorganization or change of ownership, ^ 455 
Reserve for deducted in determining invested 
capital, § 456, n. 19 

Development expenses, depletion deductions, § 
466, n. 10 

Discounts, deduction, § 459, n. 51 
Dissolution of corporation, § 3, p. 129, n. 44 
Dividends, ante 
Earned surplus, 

(Computation of invested capital, § 444, n. 44 
Depn'ciation and depletion in computation, 
§ 466, n. 99 

Dividends as reducing, § 456, n. 17 
Invested capital, § 444, n. 44; §§ 450, 456 
Educational organizations, liability for tax, § 476 
Equality, ^ 11, n. <S4 

Estate tax n'turns as evidence of value of stock 
for estate tax, § 501, n. 29 

Estoppel, inclusit)!! of ilem in invested capital, 
§ 442 

Exchange of property, i>ost 
Executors, liability, § 4{)8 
Exemptions, 

Association, § 409 
(V)rporatioiis, § 470 
Per.sonal sc'rvice corporations, § 472 
Religious, benevolcmt, etc., organizations, § 
476 

Exhaustion, dc'daction, § 466 
Expenses, §§ 4(53-l()r) 

lnvc\sted capital, § 453 
Dosses, ^ 4()7 

Salaries, wages or other compensation, § 464 
Y<'ar or period in which deductible, § 465 
Fair market vabie, determination of cost of ac- 
(piisition, § 455, n. 10 

Foreign corporations, computation of tax, § 595, n. 
10 

Foreign (*otmtry, deduction of taxes |)ai(l to, § 
459, n. 54 
(lifts, )K)St 
(lood will, post 

(SraduatcHl tax, deductions, § 450 
Duarauty, income taxable, § 435, n. 1)0 
Holding company, merger with subsidiary, com- 
puiaiion of declared value of capital stock, 
§ 457 


Excess profits tax—Continued, 

impairment of capital affecting invested capital, 
§ 456 

Improvements, 

Interest on money borrowed as invested cap¬ 
ital, § 452 

Reorganization or change of ownership, § 
455 

Income tax, 

Deduction of excess profits tax paid, § 349 
Validity of statutes, § 19 
Income taxable, § 435 

Incorporation, property received in exchange for 
» stock as invested capital, § 447 
Independent contractors, contract with state, etc., 
liability for tax, § 474, n. 68 
Injunction against assessment or collection, § 825 
Insolvency, establishment of loss, § 467 
Installment transactions, 

Establishment of loss, § 467 
Uncollected profits as invested capital, § 456 
Insurance, deduction of loss not compensated 
by insurance, § 467 

Insurance companies, legal reserve as invested 
capital, § 456, n. 19 
Intangii)les, post 
Interest, 

Deduction, § 459 
Invested capital, § 452 

Refund granted after special assessment, § 
024 

Inventions, invested capital, § 445, n. 49 
Invested capital, §§ 438-458, pp. 648-662 

Appreciation in value of capital property, § 
444 

Borrowed capital distinguished, § 440 
Burden of proof, § 678 
Change of ownership, § 455 
Comparison with representative concerns for 
determination of invested capital, § 458 
Computation, § 457 
(Contract values, § 446 
Defined, § 438 

Depletion charge, § 466, n. 10 

Depreciation in computation, § 466, n. 09 

Dividends retained, § 450 

Earned surplus, § 456 

Expenses, § 453 

Good will, § 451 

Impairment of capital as affecting, § 456 
Income from trade or business with no iji- 
vested capital, § 435, n. 89 
Increase by transfer of assets to new coi’- 
poration, § 455 
Interest, § 452 
Items included, § 442 

Notes in payment for stock or property, § 44(S 
Ihiid-in surplus, § 456 
Ihiyments for stock, § 447 
Bresumptions and burden of proof, § 678 
Correctness of determination of com¬ 
missioner, § 709, p. 941 
l>ropcrty acquired without cost, § 445 
Question for jury, § 922, p. 1177, n. 64 
R(M)rgaulmtion, § 455 
Salaries retained, § 450 
special assessments, § 612 
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Excess profits tax—Continued, 

Invested capital—Continued, 

Special capital, § 441 

Stock or property received in exchange, § 
449 

Surplus, § 456 

Tangible and intangible property, § 443 
Taxes, § 454 
Undivided profits, § 456 

Joint adventures, corporate liability for tax, § 
4T0 

Judgment, establishment of loss, § 467 
Jurisdiction of action to recover taxes paid, § 
860, p. 1107 i 

Leaseholds, 

Exhaustion allowance, § 466, p. 666, n. 6 
Invested capital, § 442, n. 32 
Leases, invested capital, § 445, n. 55 
Limitations, credit of overpayment against tax 
barred by limitations, § 785, p. 1031 
Liquidation, 

Cash paid for reissued stock, as invested 
capital, § 447, n. 60 

Dividend, exclusion in computing invested 
capital, § 438, n. 12 
Establishment of loss, § 467 
Losses in distributions in liquidation, § 467 
Persons liable for tax, § 470 
Subsidiary, liability for tax, § 471, n. 59 
Literary organizations, liability for tax, § 476 
Loans paid by issuance of stock, invested cap¬ 
ital, § 442, n. 32 

Long term contracts, year or period for account¬ 
ing, § 437, n. 95 
Losses, 

Deductions,' § 467 

Year or period in which to account, § 437 
Merger, 

Computation of declared value of capital 
stock, § 457 
Loss, § 467 
Mineral leases, post 
Mines and minerals, post 

Mutual insurance company, deposits with to pay 
losses, etc., as income, § 435, n. 90 
Nature of tax, § 435 
Newspapers, post 
Nominal capital, § 439 

Presumption of correctness of determination 
of commissioner, § 709, p. 941 
Notes. Bills and Notes, ante 
Obsolescence, deduction, § 466 
Oil and gas wells, 

Deduction of development expenses, § 463 
Depreciation, depletion, etc., § 466 
Operating expenses as invested capital, § 453 
Options to purchase, year or period for account' 
ing for profits, § 437, n. 08 
Paid-in surplus, invested capital as including, § 
456. 

Partnership, post 
Patents, post 

Patterns, drawings, etc., invested capital, § 442, 
n. 32 
Payment, 

Collection by application of overpayments, § 
785, p. 1028 


Excess profits tax—Continued, 

Payment—Continued, 

Fiduciary’s liability, § 770 
Transferee’s liability, § 771, p. 1008 
Payments for stock, inclusion in invested capital, 
§ 447 

Percentage of gross sales, assessment on basis 
of, § 595, n. 10 

Personal service corporations, liability for tax, 
§ 472 

Persons liable, §§ 468-476, pp. 669-672 
Affiliated companies, § 471 
Assignees, § 475 
Associations, §§ 469, 476 
Benevolent associations, § 476 
Charitable organizations, § 476 
Corporations, §§ 470-472 
Educational organizations, § 476 
Literary organizations, § 476 
Partnership, § 473 
Personal service corporations, § 472 
Presumption of correctness of decision of 
commissioner, § 709, p. 041, n. 02. 
Public officers, § 474 
Receivers, § 475 
Religious organizations, § 476 
Scientific organizations, § 476 
Trustees in bankruptcy, § 475 
Power of congress to levy, § 3, p. 129 
Preferred stock, invested capital, § 442, n. 32 
Presumptions, 

Correctness of determination of commission¬ 
er, § 709, p. 941 

Invested capital in action to recover taxes 
paid, § 913. 

Pro forma obligations, invested capital, § 448 
Promoters, property transferred for stock, valu<^ 
as invested capital, § 447 
Public officers, liability for tax, § 474 
Rebates by bookstore, exemption from tax, § 476, 
n. 73 

Receivers, liability for tax, § 475 
Recovery of taxes paid, 

Affidavit supporting motion to dismiss ac¬ 
tion, § 922, p. 1178, n. 73 
Evidence in action for, § 917 
Reduction of sale price, invested capital, § 445, 
n. 49 

Refunds, § 843, n. 3 

Allowance and payment, § 853 
Amendment of claims, § 850, p. 1000 
Evidence in action for, § 920, p* 1169, n. 28 
Grounds, § 847 
Interest on, § 928, n. 2 
Ne(.‘eHsity of filing claim, § 848, n. 92 
Time for filing claim and limitations, § 846, 
pp. 1070, 1080 

Reissued stock, cash paid for as invested capital, 
§ 447, n. 00 

Religious organizations, liability for tax, § 476 
Rents and royalties, deduction of expenses, | 463 
Reorganization, post 

Resale of property, profits as additional invested 
capital, § 455 
Reserves, § 456 

Deduction of losses, § 467 


1334 



INDEX TO INTEBNAL REVENUE 


Excess profits tax—Continued, 

Returns, 

Affiliated companies, liability for tax, § 471 
Amended return where extension not sought, 
§ 633, n. 58 
Consolidated return, 

Gains or profits from sales or exchanges, 
§ 436, n. 91 
Requirement, § 643 

Fixing declared value of capital stock, § 633 

Partnership, § 640, n. 16 

Portion of year, § 437, n. 1 

Separation of activities, § 635, n. 69 

Taxes as invested capital, § 454 

Time for making, § 632 

Royalties, year or period for accounting, § 437, 
n. 96 

Salaries, wages or compensation, 

Deduction of expenses, § 464 
Salaries retained, invested capital, § 450 
Sales, post 

.Scientific organizations, liability for tax, § 476 
Securities, loss in exchange of, § 467 
Similar concerns, comparison in determining in¬ 
vested capital, § 458 

Sole stockholders, persons liable for tax, § 470 
Special assessments, § 012 
Bui'den of proof, § 680 

Special capital, inclusion in invested capital, § 441 
Stock and stockholders, post 
Subcontractor, liability for tax, § 468 
Subscription rights, paid-in surplus, § 456, n. 31 
Subsidiaries, 

Invested capital, § 456, n. 31 
Computation of, § 457 

Merger with holding comi)any, compiitation 
of declared value of capital stock, § 457 
Surplus considered as capital, § 439, n. 24 
Invested capital, § 456 

Surtax on undistiii)ut(Kl net income of personal 
holding companies, adjustment, § 381 
Tangible property, inclusion in invested capital, 
§ 443 
Taxes, 

Deduction, 

Ac<‘nicd taxes, § 465, n. 95 
Ihiyment, § 459 
Invested capital, § 454 

Timl)cr, inventory value of standing timber as in¬ 
vested (iapital, § 445, n. 51 
Timber contract, seller’s interest as tangible prop¬ 
erty, § 443, n. 36 
Trade-marks and trade-names, 

D( 4 )reciation, etc., § 466 
Intangible property, § 443, n. 39 
Treasury stock, invested (*apital, § 442, n. 32 
Trustees in bankruptcy, liability for tax, § 475 
Trxists, liability for tax, § 4()9, u. 48 
ITndivided proiits, 

Capital fund, § 439, n. 24 
Invested capital, J 456 

University bookstore, (exemption, § 476, n. 72, 73 
Validity of statutes, § 19 
Valuation, 

(hiod will for inchision in invested capital, § 
451 

Property in invested capital, 8 442 


Excess profits tax—Cbntinued, 

Value of buildings, evidence, § 692, n. 78 
Waiver, inclusion of item in invested capital, § 
442 

War contracts, income taxable, § 435, n. 89 
Without capital, corporations or associations 
without, § 439 

Worthless debts, losses, § 467 
Year or period in which, 

Items are deductible, §§ 462, 465, 467 
Taxable, § 437 

Excessive taxes, refund, § 847 
Exchange, defined, § 191, p. 328, n. 89 
Exchange of property, 

Excess profits tax, 

Gains or profits, § 436 
Invested capital, § 449 
Loss, § 467 
Gains or profits, 

Evidence of taxability, § 692 
Review of decisions of tax court, § 734 
Income tax, 

Assumption of debts in exchange for prop¬ 
erty, deduction of loss, § 322, ii. 90 
Capital gains, § 160 

Controlled corporation, deduction of loss, § 
316 

Cost for deduction of loss, § 309, ii. 6 
Debt, deduction as bad debt, § 322, n. 97 
Depreciation, etc., deduction, § 356, p. 522 
Gains or profits, year in which taxable, § 217, 
pp. 362-365 

Husband and wife, deduction of loss, § 317 
Like kind, gain or profit, § 191, p. 328 
Losses deductible, § 308 

Year or period in which deductible, § 339 
Minority interest for majority stock in fam¬ 
ily holding corporation, reorganization, § 
228 

Partnership, 

Interest for stock, taxable income, § 116 
Persons entitled to deduct loss, § 336 
Reorganization, 

Dissolution of transferring corporation, 
§ 197 

Party to reorganization within exemp¬ 
tion provisions, § 196 
Stock or securities for other stocks or 
securities, § 198 

Sale of proi)crty received in exchange, com¬ 
putation of gain, § 189 

Securities, deduction of loss, §§ 311-314, pp. 
465-470 

Stock, deduction of loss, §§ 311-315, pp. 465- 
471 

Slock received in exchange, gain on sale, § 
185 

Tinu^ of ownership determining capital gain, 
§ 157 

Loss, 

Burden of proof, § 685, n, 7 
Evidence to support deduction, § 693 
Stamp tax, exchange of shares, § 547 
Taxable income, review of decisions of tax court, 
§ 747 

Taxable sales, § 523, n. 52 

Value, admissibility of evidence, S 689 
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Exchanges, 

Tax on futures, § 532 
Uniformity of tax on sale, § 11, n. 86 
Excise tax, 

Admission tax, § 529 ^ 

Apportionment, § 89 

Automobile accessories and parts, ante 
Bonds for repayment of refunds, § 572 
Burden of proof, action to recover taxes paid, § 
901, p. 1155, n. 83; § 901, p. 1157 
Business tax, § 510 
Capital stock tax, generally, ante 
Cigars and cigarettes, § 541 
Communications tax, §§ 542, 544 
Computation of tax on manufacturers, § 527 
Corporation excise taxes, generally, ante 
Defined, § 1 

Distilled spirits, § 534, pp. 770-774 
Dividends, retroactive operation of law, § 59, n. 
10 

Double taxation, § 1C 
Dues, § 531 

Estate tax, § 478, pp. 673-677 
Exemption from manufacturer’s excise tax, § 526 
Exports, tax levied on tobacco before i*emoval 
from factory as duty on exports, § 541 
Futures, sale, § 532 

Graduated tax, powers, § 8, p. 140, n. 65 
Importers, sales by, §§ 523-541, pp. 753-780 
Income of corporation, determination of net in¬ 
come, § 522 
Income tax. 

Deduction of excise tax paid, § 349, n. 90 
Distinguished, § 93, n. 9 
Net income of corporation, computation, § 522, 
n. 51 

Inner tubes, § 540 
Insurance policies, § 533 
Intoxicating liquors, post 

Jewelry, sale of, retroactive operation of law, § 
64 

Lubricating or cutting oils, § 536 
Manufacturers’ excise tax, post 
Narcotics, § 535 
Occupations, § 510 

Power of congress to levy, § 3, p. 130 
Oil, transportation by pipe line, § 543 
Particular articles, § 528 
Persons entitled to sue for refund, § 892 
Power of congress to levy, § 2; § 3, p. 130 
Presumption as to correctness of commissioner’s 
determination, § 700, p. 930, n. 74 
Processing tax on oil, retroactive operation of 
law, § 04 

Producers, sales by, §§ 523r'540, pp. 753-779 
Recovery of taxes paid, 

Affidavit supporting motion to dismiss action 
for, § 022, p. 1178, n. 73 

Burden of proof in action for, § 901, p. 1154, 
n. 78 

Claim for refund as condition prec(,‘deiit, § 
867 

Evidence, § 919; § 920, pp. 1160, 1171 
Refunds, 

Answers in actions for, § 899, n. 53 
Bonds for repayment, § 572 


Excise tax—Continued, 

Refunds—Continued, 

Burden of proof in action for, § 901, p. 1153. 

n. 72; § 901, p. 1154, n. 77 
Claim for, § 849, p. 1084, n. 97 
Evidence, § 920, p. 1171 

Motion to dismiss action for, § 922, p. 1177.. 
n. 71 

Persons entitled to sue, § 891, p. 1143 
Pleading in action to recover', § 898, n. 42 
Waiver of defects in claims, § 851, n. 47 
Regulations, validity, § 69, p. 200, n. 41 
Revenue stamps, generally, post 
Sales tax, § 64; § 524, n. 07 
Snuff, § 541 

Specific articles, validity of statute, § 30 
Sporting goods, § 539 

Stamp taxes. Revenue stamps, generally, post 
Stock dividends, § 516, n. 14 
Stock transfer tax, § 551, pp. 793-798 
Theater ticket brokers, power of congress to^ 
lay tax, § 3, p. 131 
Tires, § 540 
Tobacco, § 541 

Transportation tax, §§ 542, 543 
Uniformity, § 4 
Unjust enrichment tax, § 382 
Exclusive sales agencies, manufacturer’s excise tax, 
computation, § 527 
Execution, 

Payment of tax, enforcement against transferees 
§ 771, p. 1010, n. 16 
Priority of lien for taxes, § 764 
Recovery of taxes paid, issuance against collecto/*, 
§ 923, p. 1180 

Spirits in bonded warehouse, § 584, n. 8 
Executive construction of revenue law, effect of, § 57 
Executors and administrators, 

Abatement of petition for redetermination on 
death of petitioner, § 706 
Assessment of tax, request for promi)t ass(\ssmcmt 
affecting limitations, § 655 
Deficiency tax, validity of order of tax court, ^ 
714, n. 48 

Discharged administratoi', right to petition for 
review, § 700, n. 49 
Estate tax, 

Administration expenw^s, deduction, § 494, p;). 
717, 718 

Attonay’s fees, deduction as administrative^ 
expeiiHe, § 494, p. 718 

Burden of proof as to <l<‘dnctious, § 682, n. 
91 

Choice in distribution of assets to avoid tax, 
§ 85, n. 72 

Commissions, deduction as administrative ex- 
pens(^ § 494, p. 71<S 
Bale of realty, § 488, n, 14 
Credits for state inlHH’itniice tax paid, § 49i»’ 
Liai)inty for paynumt, § 770; § 771, p. 1012 
Ijif<‘ insurance ixKH'ived by executor, § 486, 
pp. 684, 687, th 92 
Optional vabiation, 

Corporate stock, g 501 
Estate, § 500, pp. 727, 729 
Gross estate, § 493, p. 710, n. 91 
Paynumt, contribution and subrogation, § 781 
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Executors and administrators—Continued, 

Estate tax—Continued, 

Power of collector in inability of executor 
to make report, § 590, n. 87 
Returns, duty to make, § 631 
Estoppel by waiver of limitations for assess¬ 
ment, § G67 

Examination of third persons for assessment of 
tax, § 673, n. 26 

Excess profits tax, liability, § 468 
Family allowances paid pending administration 
as taxable income, § 105 

Filing of claim for taxes as proceeding for col¬ 
lection, § 799 
Income tax, 

Advances on account of commissions as tax¬ 
able income, § 110, n, 69 
Attorney’s fees on refusing to transfer stock 
exchange seat, deduction, § 270, p. 424, 
n. 87 

Bar by limitations, burden of proof, § 686, n. 
28 

Carrying on trade or business for deduction 
of expenses, § 254, p. 405 
Charitable trusts, deduction of contributions, 
§ 370 

Commissions, taxable incomes, § 123, n. 35 
Community property, liability for tax, § 389 
Construction of revenue law, § 94, n. 25 
deduction of estate and inheritance taxes 
paid, § 236 

Deduction of payment or credit by executor 
to testamentary trustee, § 246 
Distribution by executor to himself as trus¬ 
tee, deduction, § 240, n. 90 
Cains from sale of assets of estate, § 176 
Income of estate jxinding administration as 
taxable income, § 150, n. 73 
Installment sales, return of profit or gain, § 
187 

Liability for payment, § 770 
Inability for tax, § 433 

IjOSSOS, 

DtHluclion for trade or business, § 283 
Persons entitled to deduct, § 334 
Iversons (‘ntitled to apply for review of as¬ 
sessment, § 700 

Persons entitled to claim refund, § 845, n. 39 
Projxu’ty purchased by executor, basis of de¬ 
termining gain, § 177 
Right to refund, § 845, n. 40 
Hale of property, 

Dedtuilion of loss, § 289 
Deductions of proiit, § 246, n. 81 
Stock of estate of dec(‘d(uit, costs in comput¬ 
ing gain, § 182, p. 317 
Trust in lieu of compensation as taxable in¬ 
come, § 149 

Year in wldch income taxable, § 207, n, 82; 
§ 2('K) 

Liability for tax dehclency, retroactive operation 
of law, § 66 

Lieu for taxfss, suit to clear title of lien, § 767, 
p. 1002, n. 20 

aimd on title, § 767, p. 1002 
N(4‘iee of (l(41ci(mcy tux, § 607 
Payment, liability for, § 770 


Executors and administrators--Continued, 

Penalties, liability for, § 968 
Petition for review of decision of tax court, § 
721 

Request for prompt determination of tax, appli¬ 
cation of limitations to action for collection 
of tax, § 803 
Returns, § 631 

Right to sue for refund or recovery of taxes paid, 
§ 891, p. 1141 
Waiver of limitations, 

Assessment, § 661 

Collection of taxes, execution, § 811 
Exemplary damages, liability of revenue ofiQcers or 
agents, § 555 

Exemption returns, capital stock taxes, § 629, n. 8 
Exemptions, 

Amendment of return to claim exemption, § 637 
Assessments by commissioner, § 589 
Attorney’s compensation retained by state, review 
of decisions of tax court, § 747 
Bituminous coal, tax on sales, § 528 
Burden of proof in actions to recover taxes paid, 
§ 910 

Capital stock tax, §§ 517-519 
Constitutional and statutory provisions, 

Construction of later act with reference to 
prior act, § 56, p. 181 
Liberal or strict construction, § 53, p. 176 
Operation of laws, § 76 
Consti’uction and operation of laws, § 76 

Later act with reference to prior act, § 56, 

p. 181 

CoiToration excise taxes, §§ 517-519 
Validity of statute, § 28, n. 4 
Distraint for tax, § 790, n. 24 
Doctrine of implied immunity, § 5, pp. 134-138 
Estate tax, ante 

Estoppel of commissioner, § 617, n. 87 
Evidence, § 691 

Action for refund or for recovery of taxes 
paid, § 920, p. 1170 
Excess profits tax, ante 

Excise tax on manufacturers, producers and im¬ 
porters, § 526 
Futures, tax on, § 532 
(lift tax, § 508 

Importers, tax on sales by, § 526 
Income tax, post 

Injunction against collection of tax, § 827, n. 99 
Insolvent banks, retroactive operation of law, § 
58, p. 186, n. 3 

Insurance policies, taxation, § 533 
Intent to exempt, construction and operation of 
law, § 76 

Liberal or strict construction of statute, § 53, p. 
176 

Manufacturer’s excise tax, § 526 
Oil by pipe line transportation tax, § 543 
Partial exemptions, presumptions and biu’den of 
proof, § 080 

Presumptions and burden of proof, § 680 
A(itlons to reewer taxes paid, § 910 
OornKttiu^ss of commissioner’s determination, 
§ 709, p, 940 

Producers, tax on sales by, § 526 
Review of decisions of tax court, §§ 734, 748 
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Exemptions—Oontimied, 

Special taxes, payment as exemption from addi¬ 
tional special tax, § 513, p. T42 
Stamp tax, § 546 

State exemption laws inapplicable, § 2, n. 32 
State property, agencies and instrumentalities, § 
5, p. 135 

Federal taxation, § 5, p. 136 
Stock transfer tax, § 551, p. 797 
Surtaxes, § 378, n. 31 
Transportation tax, § 542 
Treasury department not to grant, § 2 
Exhaustion, Depreciation, depletion, obsolescence and 
exhaustion, ante 

Exhibitions, admission tax, § 529 

Exhibits, evidence in assessment of tax, § 689, n. 48 

Expenses, 

Assessment of taxes, determination of deduction, 
§ 600 

Burden of proof, 

Deductible expenses in actions for recovery 
of taxes paid, § 907 
Right to deductions, § 683 
Capital expenditures, ante 

Deductions, review of decisions of tax court, § 
748 

Estate tax, ante 

Evidence for purpose of deduction, § 693 
Income tax, post 

Presumptions as to correctness of commissioner’s 
determination, § 709, p. 940 
Presumptions as to deductions, § 683 
Recovery of taxes paid, post 
Review of decisions of tax court, § 734 
Presumptions, § 740 

Sale under distraint, apportionment, § 793 
Expert testimony, 

Assessment of tax, § 676 

Qualification of expert witness, review of discre¬ 
tion of tax court or commissioner, § 736, n. 47 
Review of assessments by tax court, § 707 
Tax court, duty to weigh evidence, § 710 
Weight of testimony as for tax court, § 710 
Exports, 

Cigars or cigai*ettes, taxation, § 541 
Drawbacks, finality of decision of commissioner, 
§ 856 

Intoxicating liquors, bond, § 587 
Processing taxes, refund, § 843 
Persons entitled to, § 845 
Tobacco and tobacco products, taxation, § 541 
Express business, occupation or business tax, § 511, 
n. 61 

Extraordinary circumstances, injunction against, 
Assessments, § 696 
Collection, §§ 824-839, pp. 1059-1071 
Face value, 

Receivables, accrual basis of accounting, § 623, p. 
856, n. 97 

Stamp tax on stock, § 547 

Transfer of shares, § 551, p. 798 
Fair market value, 

Defined, § 173 
Evidence, § 092, n. 78, 79 

Assessment of tax, § 089, n. 48 
Excess profits tax, determination of cost of ac¬ 
quisition, § 455, n. 10 


Fair market value—Continued, 

Income tax, post 

Presumption in assessment of tax, § 679, n. 80 
Question of fact, § 616 
Review of decisions of tax court, § 734, n. 30 
Valuation of property for assessment of tax, § 
597 

False, defined, § 638; § 843, n. 2 
False and fraudulent returns, 

Assessment of tax, time for, § 656 
Burden of proof in criminal prosecutions, § 1013 
Collection of additional tax and penalty through 
administrative officer, validity of act, § 35 
Consolidated return, § 642, n. 21 
Indictment or information, § 1005 
False books, keeping as offense, § 991 
Family allowances, taxable income, § 105 
Family arrangements, 

Avoidance of income tax, § 80 
Control of construction of revenue law, § 56, p. 
183, n. 68 

Family corporations, estate tax, valuation of stock, 
§ 501 

Family expenses, income tax, deductions, § 272 
Family holding companies, income tax, exchange for 
majority interest of stock, reorganization, § 228 
Family partnership, income tax, creation to avoid tax, 
§ 80, n. 38 
Family relation. 

Estate tax, provision for family affecting transfer 
in contemplation of death, § 490, p. 698 
Gift tax, substantial adverse interest, § 505 
Income tax, 

Exchange of stock or securities, deduction of 
loss, § 311 
Partnership, § 413 

Sale or exchange, deduction of loss, § 308 
Stockholders members of same family, con¬ 
trol for purpose of consolidated returns, 
§ 016, p. 881, n. 59 

Transfer of source of income to avoid, § 83, 
n. 59 

Trusts, liability for tax, § 422, p. 626 
Family settlements, gift tax, § 561, n. 49 
Family trusts, income tax, avoidance, § 80, n, 31 
Farm Loan Act, repeal by Revcuuie Act of provisions 
exempting Farm Loan Bonds from income tax, § 
40, n. 75 

Farm machinery, income tax, depreciation, g 357, n. 36 
Farmer’s associations, income tax, 

Deduction of rebates as expfmses, § 258, n. 40 
Liability for tax, § 408 

Farmers’ eo-operativos, capital stock lax, g 517, n. 18 
Farms, income tax, 

Deduction as c'xpcmsc, § 256, m 27 
Loss, 

Trade or business, d(>diK*< lo!), g 283 
Transaction for profU;, § 284 
Federal control of railroads. Railroads, post 
Federal instrumentalliUns, power to grant immunity, 
§ 2 

Federal Rules of Civil Procedure, apr4i(*atlon to en¬ 
forcement of examination of third p<‘rsons for 
assessment of taxes, § 673, n. 37 
Federal Trade Commission, income tax, deduction of 
attorney’s fees, § 257, n, 34 
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'Fees, 

District attorney in revenue suits, § 560, n. 17 
Estate tax, deduction as administrative expense, 
§ 494, p. 718 

Gaugers, collejctor’s bond as liable for, § 565 
Initiation fees, taxation, § 531 
Membersbip fees, taxation, § 531 
Petition for redetermination, nonpayment of filing 
fee affecting time of taking proceedings, § 
703 

Printing record on review of decisions of tax 
court, § 724 

Revenue officers and agents, payment to Internal 
Revenue Department, § 553 
Fermented liquors, taxation, § 534, p. 774 
Perries, 

Government subsidy as taxable income, § 112 
State operation, immunity from taxation, § 5, p. 
137 

Town operating, exemption from taxation, § 5, p. 
137, n. 33 
Fiduciaries, 

Collection of taxes from, § 790 
Limitations, § 806 
Gift tax, assessment against, § 652 
Good faith, burden of proof on review by tax 
court, § 700, p. 938 
Income tax. 

Gain from sale or exchange, year in which 
taxable, § 217, p. 364, n. 72 
Liability for tax, §§ 419, 434 
Information return, § 030, n. 15 
Notice of deficiency tax, § 007, n. 8 
Payment of tax, § 770 
Interest, § 778, n. 73 

Persons against whom assessments made, § 594 
Request for prompt determination of tax, applica¬ 
tion of limitations in action for collection, § 
803 
Returns, 

Duty to make, § 031 

Venue for review of decisions of tax court, § 
719, n. 3 

Field agents, refunds, filing of claims with, § 848, n. 
90 

Field audit, waiver filed by taxpayer, interest on tax, 
§ 778, n. 88 

Filled clK^ese, taxation, sales, § 528 
Finance companies, installmcmt sales, installment 
metliod of accounting, § 025, n. 43 
Financial condition, injunction against collection, § 
831, n. 33 

Financial services, export testimony in assessment of 
tax, § 070, n. 01 
Findings, 

Forf(‘itnre proceedings, § 959 
Ihuialties, actions to (mforce, § 082 
Recovery of taxes paid, § 922, pp. 1178, 1179 
Review of, § 930, pp. 1189-1191 
Refund, § 850 
Tax court, post 

Ifindlngs of fact and conclusions of law, tax court to 
dlstingnlsh, § 712 
Fines, 

Bee, also, Forfeitures, generally, post; Penal¬ 
ties, generally, post 


Fines—Continued, 

Distiller’s bond as, 

Including, § 574, p. 816 
Obligation to pay, § 572 
Income tax, deduction as expenses, § 265 
■Stamp tax, enforcement of act, § 552 
Fire engines, excise tax on sales of automobiles and 
parts, § 530, n. 65 
Fire insurance, income tax, 

Amortization of expenses, f 276 
Deduction of premium as expense, § 267, n. 49 
Earned premiums, § 103, n. 96 
Proceeds as taxable income, § 114 
Receipt for loss of capital assets as capital gain, 
i 160 
Firearms, 

Excise tax on sale or use, § 528 
Failure to register or pay transfer tax as offense, 
§ 990 

Indictment charging possession and failure to 
register, § 1011 

License tax, power of congress, § 7, p. 140, n. 64 
Tax on dealers, validity of statute, § 27 
Firemen’s ball, income tax, contributions as deductible 
expense, § 263, n. 28 
Fires, 

Bonded warehouses, destruction of spirits as re¬ 
moval making tax payable, § 585, n. 29 
Distilled spirits, abatement of tax for loss, § 534, 
p. 774 

Distillers, relief from assessment of tax, § 534, p. 
773 

Estate tax, deduction of losses, § 496 
Income tax, 

Losses deductible, §§ 285, 306 
Sale for deduction of loss, § 286, p. 445, n. 10 
Loss in transit from distillery warehouse to gen¬ 
eral bonded warehouse, allowance for, § 584, 
n. 13 

First in, first out, rule, income tax, 

Gains or profits from sale of stock, § 186 
Loss(^s deductible, § 313 

Trust income, liability of beneficiary, § 427, n. 7 
Validity, § 09, p. 198, n. 25 
Fiscal year, 

Accounting periods, § 621 

Amended returns on calendar year basis, § 637 
Income tax, post 

Mistake in filing returns on calendar year, com¬ 
mencement of period of limitations for assess¬ 
ment, § 054, n. 29 

Overpayment on erroneous return for calendar 
year, § 779 

Waiver of limitations for assessment of tax, § 670, 
n. 91 

Fishing and hunting clubs, capital stock tax, § 517, n. 
38 

Fixed percentage method of depreciation, deduction 
for assessment of tax, § 001 
Floods, 

Estate tax, deduction of losses, § 496 
Income tax, 

Deduction of expense for protection against, 
§ 266, n. 42 

Losses deductible, § 285 
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Floor stock taxes, 

Burden of proof in action to recover, § 901, p. 
1157, n. 5 

Distilled spiilts, § 534, p. 771 

Evidence in action to recover tax paid under 
Agricultural Adjustment Act, § 920, p. 1174, 
n. 49 

Indirect tax, § 89, n. 94 

Jurisdiction of action to recover taxes paid, § 860, 
p. 1108 

Processing tax, § 538 
Eefund, § 843 

Actions for, § 893, n. 6 
Allowance and payment, § 853, n. 79 
Keview of decisions of commissioner, § 856 
Validity of statute, § 29 
Wines, § 534, p. 775 

Floor trader on stock exchange, use of inventory in 
computing income, § 627, n. 81 
F.O B., 

Manufacturers’ excise tax, computation, § 527 
Transportation tax, persons liable, § 542 
Food, 

Admission tax wbei'e price includes refreshments, 
§ 529 

Preserved food, taxation of sales, § 528 
Foreclosure. Mortgages, post 
Foreign corporations. 

Capital stock tax, § 517 

Doing or engaging in business, § 521 
Collection of tax by withholding by corporations 
and others, § 786 

Excess profits tax, computation, § 595, n, 10 
Income tax, 

Credits and deductions, § 243 

Exemption of income from foreign source, § 

111 

Expenses deductible, § 253 
Foreign source of income, § 111, n. 90 
Liability for tax, § 399 

Losses, persons entitled to deduct, § 333, n. 59 
Normal and surtax as separate and distinct 
taxes, § 93, n. 16 

Return, penalty for failure to file, § 972, n. 79 
Stock sales, gain or profit, § 181 
Surtax, § 378, n. 33 
Taxes paid, deductions, § 352 
Insurers, tax on policies, §§ 533, 54G 
Payment of tax, withholding at source, § 709 
Place of business in United States, review of de¬ 
cision of tax court, § 745 
Returns and reports, 

Consolidated return for domestic corporation, 
§ 644 

Member of affiliated group, § 644 
Subsidiaries, allocation of income among busi¬ 
nesses controlled by same interests, § 651, n. 
82 

Surtax, validity, § 17 
Uniformity requirement as to taxes, § 4 
Foreign countries, 

Consul, income tax on compensation, § 127 
Documents executed in, 

Admissibility in evidence of unstamped in¬ 
struments, § 552, n. 54 

Validity of unstamped instruments, § 552, n. 
49 


Foreign countries—Continued, 

Estate tax, property without United States of non¬ 
resident alien, § 502 

Excess profits tax, deductions, § 459, n. 54 
Income tax, 

License fee paid to foreign government, de¬ 
duction as expense, § 269, n. 64 
Power to tax, § 6 

Validity of act allowing deduction for taxe^’ 
paid, § 14 

Records kept abroad, time for filing return, § 632, 
n. 38 

Foreign currencies, insurance companies, taxable in¬ 
come, § 103, p. 232, n. 5 

Foreign exchange, income tax, shrinkage in value as 
deductible loss, § 296, n. 3 

Foreign fund, income tax, shrinkage in value as de¬ 
ductible loss, § 296, n. 2 

Foreign governments. Foreign countries, ante 
Foreign income tax law, review of decisions of tax 
court, § 734, n. 12 
Foreign insurance companies, 

Income tax, deductions, § 248, pp. 394, 395 
Tax on policies, §'§ 533, 51G 
Foreign law. 

Construction of law with reference to, § 50, pp, 
181, 183 

Review of decisions of tax court, § 734, n. 12 
Foreign money, excess profits tax, losses, § 407, n. 21 
Foreign municipalities, income tax, deduction of gifts 
to municipality, § 309, n. 89 
Foreign partnership, insurer, stamp tax on policies, 
546 

Foreign personal holding company, 

Income tax, rejection of return by revenue ag<mt 
affecting right to deduction, § 555, n. 93 
Surtax on undistributed net income, § 381 
Foreign property, estate tax, inclusion of value in c^s 
tate, § 482, n. 39; § 491 

Foreign spirits, records required of (bailors for tax 
purposes, § 531, p. 772, n. 72 
Foreign taxes, income tax, deduction of taxes paid, 
352 

Evidence, § 691, n. 68 

Foreign trade, income tax, liability for tax of person 
engaged in promoting, § 393 
Foreign trusts, income tax, liability of alien for tax, 
§ 3S(>, n. 51 
Foreigners, 

Aliens, ante 

Domicile or residence, generally, ante 
Income tax, expenses deductible, § 253 
Forfeitures, §§ 937-906, pp. 1200-1230 

See, also, Fines, gtauu’alJy, ante; Fcmalttes, 
generally, post 

Abatement of procecalings, § 052 
Acquittal in criminal prosecjulions as defense, ^ 
952 

Admiralty riih^s, 

AnswcM’ to conform with, § 957 
Proeeodiugs as governed by I 050, n. 13 
Admissibility of ovid(nK*e in fv 'feU.urt^ procNMKl* 
ings, § 958 

Affidavit, trial of forfeiture prcK-^^idingH on affi¬ 
davits, § 959 

Aircraft, remission or mitigation ol forfeiture of, 

§ 962 
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Forfeitures—Continued, 

Amendment of libel, § 956 

Animals used to conceal or remove goods, § 946 

Answer in forfeiture proceedings, § 057 

Appeals, 

Forfeiture proceedings, § 959 
Proceedings for mitigation or remission, § 066, 
p. 1230 

Assignees, right to remission of forfeiture, § 966, 
p. 1228, n. 98 

Attorney general’s power to remit or mitigate, § 
963 

Bill of particulars in proceedings to forfeit, § 956 
Boats used to conceal or remove goods, § 946 
Bona fide purchaser, right to mitigation or remis¬ 
sion, § 964 

Bond, failure to give bond and giving false bond 
as ground, § 944 
Bond for costs, § 948 
I^ond for release, § 949 

Intervention by sureties, § 954 
Jurisdiction as divested by, § 953 
Notice to parties of forfeiture proceedings, § 
055 

Brands, 

Defense in proceedings to forfeit for improp¬ 
erly branding, § 952 

Noncompliance with requirements as grounds, 
§ 947 

Burden of proof, § 958 

Proceedings for remission or mitigation, § 
9()0, p. 1229 

Cancellation of stamp, mark or brand, failure to 
cancel as ground, § 947 

Circumstantial evidence in forfeiture proceedings, 
§ 958 

Collector’s duty to prosecute for recovery of sums 
forfeited, § 562 

Coloring matUu* added to li(iuor, § 947, n. 73 
Oouc(‘alment of goods, instruments used in, § 946 
Cou<‘(‘ahuent with intent to defraud as grounds, § 
943 

Condition precedent, § 951 

Kemission or mitigation, § 064, pp. 1223-1227 
Kvidence of compliance, § 966, p. 1229 
Conditional vendors’ gocxl faith affecting, § 041 
OontUct of laws, § 938 
Confusion of goods affecting right, § 942 
Congressional power to provide for, § 937 
Cons(mt to xise of vehicle to remove illicit goods, 
§ 046 

Consolidation of proceedings, § 959 
Constitutional and statutory provisions, § 038 
Ih^peal of law, § 45 
Ketroactive op(‘ration of law, § 60 
Validity of statute, § 35 

Construction of statutes, §§ 937, 943, 04(J, 947 
Laws imposing p<malti(\s, § 53, p, 177 
Eemissioa or mitigation, § 962 
Conviction as, 

Bar, § 940 

(Jondltlon precedent to jiroceedings, § 951 
Costs, 

Forfeiture proceedings, § 959 
Proceedings for rcunlssion or mitigation, § 
960, p. 1230 

Criminal nature of proceedings, § 1)50 


Forfeitures—Continued, 

Criminal prosecution as bar, § 940 
Custody of goods pending final hearing, § 949 
Date of forfeiture, § 960 
Defense to action on bond, § 578 
Defenses in proceedings for, § 952 
Deposit of goods, instruments used for, § 946 
Depreciation, liability for on remission, § 966, p. 
1230 

Diligence in applying for mitigation or remission, 
§ 965 

Discovery in proceedings to forfeit, § 948 
Discretionary power to mitigate or remit, § 965 
Disposition of forfeited goods, § 961 
Distilleries and distilling apparatus, §§ 944, 945 
Failure to keep books and records, § 945 
Distillers’ bonds, 

Failure to give bond and giving false bond as 
grounds, § 944 

Suit on bond as abating forfeiture proceed¬ 
ings, § 952 

District courts’ jurisdiction to remit or mitigate, 
§ 903 

Dwelling bouse as part of farm on which liquor 
was manufactured, § 943, n. 31 
Dwelling house on property on which still was 
located, § 944, n. 35 
Evidence, § 958 

Proceedings for mitigation or remission, § 
966, pp. 1229, 1230 

Expenses, return of forfeited goods conditioned 
on payment of, § 966, p. 1230 
Failure to keep books and records as ground, § 
945 

False bond, giving as ground, § 944 

False books as ground, § 945 

False brand, shipping liquors under, § 947 

Findings in forfeiture proceedings, § 959 

Foreign goods, § 943 

Foreign liquors, vessels carrying, § 946, n. 44 
Form of proceedings, § 950 
Fraud in obtaining possession affecting, § 941 
General issue in proceedings to forfeit, § 957 
Good faith interest, 

Burden of proof in proceedings for mitiga¬ 
tion or remission, § 966, p. 1229 
Effect on right to remission or forfeiture, § 
964, p. 1224; § 065 
Third person, § 941 
Grounds, §§ 942-947, pp. 1204r-1212 
Income tax, post 

Information in forfeiture proceedings, § 956 
Injxmction against collection of tax, § 835 
Injunction against forfeiture proceedings, § 948 
Innocent owners and claimants, remission or miti¬ 
gation, § 962 

In rem, proceedings as, § 950 
Inspection of books and records by claimant of 
property seized, § 048 

Instrumentalities used to conceal or remove goodr; 

with intent to defraud, § 946 
Insurance of seized property, premium as cost 
in forfeiture proceedings, § 959 
Intent, 

Alleging in libel, § 956 
Burden of proof, § 958 
Element of, § 939 
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Forfeitures—Continued, 

Intent—Continued, 

Evidence, § 958 

Presumptions and inferences, § 958 
Intervention proceedings, § 954 
Intoxicating liquors, post 
Judgment in forfeiture proceedings, § 959 
Relation back of judgment, § 960 
Judicial nature, § 948 
Jurisdiction of proceeding, § 953 

Remit or mitigate forfeiture, § 9'63 
Knowledge, 

Burden of proving lack of knowledge of ap¬ 
plicant for remission or mitigation, § 966, 
p. 1229 

Element of, § 939 

Owner, lack of knowledge as defense, § 952 
Remission or mitigation affected by lack of, 
§ 964, p. 1224 

Use of instrumentality for illegal conceal¬ 
ment or removal of goods, § 946 
Lessors’ good faith affecting, § 941 
Libel, § 956 

In rem, § 948 
Quashing, § 957 

Lienors* good faith affecting right, § 941 
Liquors. Intoxicating liquors, post 
Marks, 

Defense in proceedings to forfeit for im¬ 
properly marking, § 952 
Noncompliance with requirements as grounds, 
§ 947 

Mitigation, §§ 962-966, pp. 1222-1230 
Mortgagees’ good faith affecting right, § 941 
Motion to dismiss or quash libel, § 957 
Motor vehicles, § 943, n. 29; § 946, n. 36 
Findings in proceedings, § 959 
Jurisdiction to remit or mitigate, § 903 
Lack of knowledge affecting remission or mit¬ 
igation, § 964, p. 1224 

Remission or mitigation, § 964, pp. 1224, 1225 
Proceedings for, § 9G6, pp. 1228-1230 
Transportation of liquors, § 943, n. 31 
Use in connection of manufacture of liquor, 
§ 943, n. 29 

Vehicle used in removing or concealing illicit 
goods, §§ 946, 947 
Nature of proceedings, §§ 948, 950 
New trial in proceedings for, § 959 
Nonpayment of taxes as grounds, § 942 
Notice of proceedings, § 955 
Parties to proceedings, § 954 
Payment of tax, evidence, § 958 
Perishable goods, seized for forfeiture, sale of, 
§ 949 

Permit, forfeiture for failure to obtain or regis¬ 
ter, § 942 

Petition for remission or mitigation, § 966, p. 1228 
Place of making inquiry as to reputation or rec¬ 
ord for violating liquor laws, § 964, pp. 1220, 
1227 

Pleading in proceedings to forfeit, f§ 956, 957 
Presumption and inferences, § 958 

I^rocoedings for remission or mitigation, § 
966, p. 1229 

Validity of judgment of, § 959 


Forfeitures—Continued, 

Proceedings and relief, §§ 948-961, pp. 1212-1221 
Remission or mitigation, § 966, pp. 1228- 
1230 

Process in proceedings for, § 955 
Prohibition laws, forfeiture under tax laws or 
under prohibition law, § 938 
Property subject to forfeiture and grounds there¬ 
of, §§ 942-947, pp. 1204-1212 
Publication of process in proceedings to forfeit, 
§ 955 

Question for jury in proceedings for, § 959 
Raw materials, § 943 

Vessel used in transporting for use in man¬ 
ufacturing illicit goods, § 946 
Realty, §§ 944, 945 

Illegal still located on, § 944, n. 35 
Reasonable doubt in forfeiture proceedings, § 
958 

Record or reputation of owner, inquiry as to af¬ 
fecting right to remission or mitigation, 
§ 964, pp. 1225-1227 
Evidence, § 9C6, p. 1229 
Records, failure to keep as grounds, § 945 
Regulations, 

Retroactive operation, § 73, n. 76 
Validity, § 69 

Release of property on bond, § 949 
Intervention by surety, § 954 
Jurisdiction divested by, § 953 
Notice of forfeiture proceedings to parties 
executing bonds, § 955 
Release of surety on bond, § 949, n. 4 
Relief awarded in proceedings for remission or 
mitigation, § 960, p. 1230 
Remission, §§ 962-960, pp. 1222-1230 
Removal of goods, instruments used in removing, 
§ 946 

Removal of property in fraud of revenue laws UkS 
ground, § 943 

Removal procured by false or fraudulent bond 
as ground, § 944 
Repeal of law, § 45 
Effect, § 39 

Replevin of property seized, § 949 

Reply or replication in proceedings for, § 957 

Retroactive operation of law, § 66 

Return of properly, § 961 

Review, proceedings for, § 959 

Mitigation or remission, § 960, p. 1230 
Reward for giving information leading to, § 1022 
Sale in fraud of revenue laws as ground, § 043 
Sale of forfeited property, title passing by, g 961 
Saloon furnishings, § 943, n. 25 
Search, illegal search, as defense to proceedings, 
§ 952 

Socretai'y of treasury, power to remit or miti¬ 
gate forfeiture, § 96r3 

Seizure of property subject to forfeiture, § 035 
Service of process in proceedings for, § 055 
Stamps and stamped liquor, g 043, n, IS 

Noncompliance with requirements as ground, 
g 947 

Statutory provisions. Constitutional and statu¬ 
tory provisions, ante, this head 
Stills, nonregiatered still, g 04S 


1342 



INDEX TO INTEBNAL REVENUE 


Forfeitures—Continued, 

Theft in obtaining pi’operty affecting right of for¬ 
feiture, § 941 

Third persons’ right, § 941 
Title to forfeited property, §§ 960, 961 
Tools, implements and equipment, § 943 
Transportation, use of vehicle in transporting 
illicit goods, § 946 
Trial in proceedings for, § 959 
Unlawful search as defense, § 952 
Validity of statute, § 35 

Variance between pleadings and proof in pro¬ 
ceedings for, § 957 

Vehicles or conveyances, § 938; § 941, n. 91, 95, 
97; § 946 

Findings in proceedings to forfeit, § 959 
Eemission or mitigation, §§ 962, 964, 966, pp. 
1228-1230 

Discretionary power, § 965 
Good faith interest affecting right to re¬ 
mission or mitigation, § 964, p. 1224 
Inquiry as to record or reputation of 
owner, § 964, pp. 1225-1227 
Jurisdiction to remit or mitigate forfei¬ 
ture, § 963 

Lack of knowledge, § 964, p. 1224 
Venue of proceedings, § 053 
Verdict in proceedings for, § 959 
Vessels, libel for, § 056, n. 52 
Warehouseman’s bond, surety’s liability for tax 
on spirits forfeited, § 586 
Water, adding to liquor as ground for forfeiture, 
§ 947 

Weight and suilicioncy of evidence in proceedings 
for, § 958 

Forgery, 

Froscriptions for narcotic, § 900, n. 42 
Kevonne stamps, § 999 

Form of tax returns, validity of regulation, § 69 
Forma pauperis, review of decision of tax court, § 
723 

Fortifying room deli nod, § 584, n. 11 
Foster par<mt, income tax, (U’edit against net income 
for support, § 372, n. 21 

Foundations, capital st-o<tk tax, religious, charitable, 
(itc., purpos(^s, § 518 
Fra<‘tional y(‘ar, 

Payment tax, § 768, n. 45 
Betnrns and reports, § 034 

Ahiliatlon for part of year, § 647 
Consol I dll t(nl returns, (4Tect of filing on af- 
miaiion, § <)48, n. 69 

lloturn ('ovining as starting statute of limi¬ 
tations, § (t54, n. 20 

Waiver of limitations for assessment of tax, § 
670, n. 91 

Fraternal associations, estat,e tax, deduction of, 
(Iharitui)l(i beiiuest, ^ 493, p. 712, n. 19 
Gifts to, § 493, p. 709 
Fraternal beiudlt soideties, 

Fxinnption from tax on policies, § 533 
Jn<‘om(* tax, exemption, § 417, p. 614 
Fnitm*niti(?B, taxation of dues m social club, § 531, 
n. 12 
Fraud, 

Bonds, indictment for executing fraudulent bond, 
S 1004 


Fraud—Continued, 

Burden of proof, 

Action to recover taxes paid, § 903 
Commissioner, § 709, p. 938 
Closing agreement, 

Attack on, § 618, p. 849; § 619 
Burden of proof on review by tax court, § 
709, p. 938 

Compromise and settlement, § 618, p. 847 

Burden of proof on review by tax court, ? 
709, p. 938 

Construction of statute to prevent, § 53, p. 177 
Deficiency assessment on ground of, questions of 
fact, § 616 

Directors, burden of proof on review by tax court, 

§ 709, p. 938, n. 59 

Distilled spirits, allowance in tax for leakage or 
loss, § 534, p. 774 
Evidence, 

Actions for refund or recovery of taxes paid,. 
§ 920, p. 1172 

Criminal prosecutions, § 1014 
Weight and sufficiency, § 691 
Examination of third persons, assessment barred 
by limitations, § 673, n. 36 
Income tax, post 

Indictment for executing fraudulent bonds, f 
1004 

Liberal construction of revenue laws to prevent 
fraud, § 53, p. 175, n. 56 
Limitations, 

Burden of proof on review by tax court, §: 
709, p. 938, n. 57 

Prosecutions involving fraud, § 1003 
Omission of items from return, evidence, § 691,. 
n. 64 

Penalties for, § 973 
Amount, § 975 
Burden of proof in action, 

Itecover penalty paid, § 987 
To enforce, § 981 
Eeview of assessments, § 983 
Presumptions, 

Commissioner’s determination, § 709, p. 938’ 
Criminal prosecutions, § 1013 
Part of taxpayer, § 677 
Beview of decisions of tax court, § 737 
Removal, deposit or concealment of goods with 
intent to defraud of tax, § 990 
Returns and reports, post 

Review of decisions of tax court, presumptions 
as to finding of commissioner, § 737, n. 55 
Search of taxpayer’s recoi'ds, § 672, n. 18 
Waiver of limitations for assessment of tax, § 664 
Fraudulent transfers, 

Estate tax, property transferred to decedent aa 
subject to tax, § 482 

Payment of tax liability of transferee, § 771, p. 
1009 

Freight, occupation or business tax on handling, § 
511 

Friends, stock ownership, control for purpose of con¬ 
solidated returns, § 646, p. 879, n. 47 
Fruit distillers, assessment for deficiency production, 
§ 534, p. 773, n. 79 

Fruit growers’ associations, income tax, liability for 
tax, § 408 
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unds, 

Estate tax, liability far payment, § 776, p. 1019 
Payment of taxes, funds from wbicb payable, §§ 
775, 776, pp. 1015-1022 
uneral expenses, 

Estate tax, deduction of expenses, § 494, p. 716 
Lien for taxes, expenses of estate free from tax 
lien, § 767, p. 1001, n. 5 

'iirniture and fixtures, income tax, depreciation al- 
lowance, § 357, n. 36 

'nrs, sales by manufacturers, producers, etc., § 526 
'uture interest. 

Estate tax, inclusion in estate, § 482 
Gift tax, § 504 

Burden of proving exemption, § 680, n. 82 
Exclusion, § 508 
''utures, sale, taxation, § 532 
rains and profits. Income tax, post 
Gambling, 

Income tax, post 

Losses, presumption against wagering contracts, 
§ 685, n. 12 
rambling devices. 

Coin-operated devices, tax on sales by manufac¬ 
turers, etc., § 526, n. 90 

Injunction against collection of exaction, § 825, n. 
82 

Occupation tax on coin-operated devices, § 511 
lames, taxation, § 539 

las companies, income tax, expenses in increasing 
customers, burden of proof as to deductions, § 
683, n. 95 

las leases. Oil and gas leases, generally, post 

las wells. Oil and gas wells, post 

lasoline, excise tax on sale or use, § 528 

lasoline tax, lien for taxes, priority, § 764, n. 62 

laugers, 

Appointment, bonds and duties, § 570 
Collector’s bond as liable for fees collected, § 565 
Regulations by commissioner, § 570 
Gauging of liquor, appeal to commission from de¬ 
cision as to regauging, § 694, n. 89 
General welfare clause, limitation on power to tax, § 
7, n. 55 

Geographical uniformity, §§ 4, 11 
Gift tax, §§ 504-508, pp. 732-739 
Annuity, value of gifts, § 507 
Assessment, §§ 588-757, pp. 826-989 

Commencement of period of limitations, § 654 
Limitations applicable, § G53 
Operation and effect of limitations, § 658 
Suspension of limitation, § 657 
Transferee or fiduciary, § 652 
Blockage, valuation of stock, § 507 
Burden of proof, 

Action for refund or recovery of taxes paid, 
§ 901, p. 1154, n. 78, 70 
Exemption, § 680, n. 82 
Charities, deductions, § 508 
Collection, §§ 782-798, pp. 1020-3042 
Limitation of actions for, § 803 
Community property, § 504, n. 47 
Compromise and s(ittlement, § 504, n. 47 

Settlement of liability as sottlemout of all 
tax liabiiUy, § 018, p. 848, n. 18 
Computation of, 

Amount due on assessment, § 595 


Gift tax—Continued, 

Computation of—Continued, 

Tax, § 595, n. 12 

Conditions subsequent, gift subject to, § 504 
Conflict of laws, consideration for transfer, § 
506, n. 78 

Consideration, transfer for less than adequate 
consideration, § 506 
Constructive trust, § 504, n. 47 
Contingent interest, § 504 
Credit against estate tax, § 774, n. 66 
Deductions, § 508 

Definition of terms, validity of regulations, § 69, 
p. 200, n. 40 
Direct tax, § 89 

Dividends, value of gift, § 507, n. 90 
Dower, § 508, n. 27 

Estate by entirety, creation, § 504, n. 50 
Estate tax, 

Credits, § 499 

Deduction of prior gift tax, § 408 
Designation, validity, § 26, n. 88 
Distinguished, § 478, p. 677 
Prevention of avoidance of estate tax, § 504 
Property subject to gift tax as not excluded 
from estate tax, § 481 

Validity of regulations, § 69, p. 200, n. 40 
Evasion by devices intended to avoid tax, § 86 
Exclusions, § 508 
Exemptions, § 508 

Family relation, substantial adverse interest, 
505 

Family settlements, § 504, n. 49 
Future income, value of gift, § 507 
Future interests, § 504 
Exclusion, § 508 
Income tax, 

Payment of gift tax affecting liability for tax 
on income from trust, § 422, p. 625, n. 5 
Prevention of avoidance of inconu^ tax, § 501 
Intangibles, § 504 

Interest, note without cf)nsideration, § 506, n. 83 
Lien for taxes, 

Determination of lax by redmdug valia^ of 
gift to extent of lax luai, § 768, n. 45 
Property snbjc'ct to, § 702, n. 15 
Life insurance, § 504, n. 57 
Value of gift, § 507 
Limitations, 

Actions for collection, § 803 
Examination into events of prior years, § 
658 

Refund, § 840, p. 3082 

Minors, transfer of property in trust for others, 
§ 505, n. 69 

Notice of deficiency, § 609, n. 25 
Payment, §§ 76S-781, pp. 1004-1020 
Persons lial)l(', § 768, n. 45, 51 
Fidu(4ai*y, § 776 
Transferee, § 771,, p. 1007 
Persons liable, § 504 
PhMlgod property, value of gift, 8 507 
Possii)Uity of reverter, 

Reservation, § 504 
By donor, § 504 
Value, § 508, n. 28 
Power to levy, § 3, p. 120 
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Gift tax—Continued, 

Presumptions, 

Actions for refund or recovery of taxes paid, 
§ 901, p. 1150, n. 87 

Correctness of commissioner’s determination, 
§ 709, p. 939, n. 74 
Refund or recovery of taxes paid, 

Evidence in action for, § 857, n. 53; § 920, p. 
1109, n. 24 

Time for filing claim and limitations, § 840, p. 
1082 

Regulations, future interests, § 508 
Retroactive operation of law, § 02 
Returns and reports, 

Commencement of period of limitations for 
assessment, § 054 

Insufficient return affecting limitations for 
collection of tax, § 809 
Review of decisions of tax court, § 734 
Securities, value of gift, § 507 
Spendthrift trusts, § 508, n. 27 
Stock and stockholders, post 
Stock dividends, § 504, n. 47 
Support, 

Transfers for less than adequate considera¬ 
tion, § 506, n. 84 
Trust for support, § 504, n. 50 
Tax-exempt bonds, s 508 
Transferee, assessment against, § 652 
Transfers in contemplation of death, § 24, n. 82 
Trusts, § 504 

Accumulation of income, gifts of future in¬ 
terests, § 508, n. 16 
Discretion of trustee, § 504 
Exemptions, § 508 
Future interests, § 508 
Irrevocable trusts, § 504 
Reservation of possibility of reverter, § 504 
Revocable trusts, § 505 
J^ubstantial adverse interest, § 505 
Valuation of gift, § 507 
Validity of, 

Itegulations, § 69 
Statute, § 26 
Value, 

Proj)erty gifts, § 507 

Review of dodsion of tax court, § 734 

Gifts, 

Charitable trusts, deduction of contributions, § 
370 

Oonclusiveiu^ss of findings of tax court on review¬ 
ing court, § 746 
Contributions, generally, ante 
IXductions, review of dedsions of tax court, § 
748 

Estate* tax, 

Apportionment of payment, § 770, p. 3019 
Conteunplation of death, § 490, p. 697 
Deductions, 

Gifts for religiotis, charitable, etc., pur¬ 
poses, § 493, pi>. 708-'716 
Gifts to charity, § 493, p. 712 
Under guise of claim, § 4iM, p. 722 
Value of lu'opcrty previously taxed, § 498 
Indusion of proixuly in estate, § 481 
Tntend(‘d to ttike effect at d(*ath, § 490, p. 700, 
n. 93 

47 OJM.-m 


Gifts—Continued, 

Estate tax—rContinued, 

Liability for payment, § 776, p. 1022 
Life insurance proceeds, intended to take ef¬ 
fect at death, § 490, p. 702 
Parol gift of land as irrevocable transfer, § 
490, p. 700, n. 93 

Presumption of gift in contemplation of 
death, § 677 

Reduction of as avoidance, § 85, n. 67 
Renunciation of testamentary gift, § 490, p. 
697, n. 71 

Revocable transfers, § 489, p. 694 
Transfers in contemplation of death, § 490, p. 
696 

Evidence, § 691, n. 72 

Valuation of gifts in contemplation of death, 
§ 500, p. 727, n. 87 
Excess profits tax, 

Cost of acquisition, § 455, n. 10 
Invested capital, § 445, n. 55 
Paid-in surplus or invested capital, § 456 
Future income, avoidance of tax, § 82, n. 51 
Husband and wife, joint or separate returns, § 
639, n. 12 
Income tax, 

Amount of deduction for worthless debt, § 328 
Cancellation of indebtedness as income, § 107 
Compensation for services, deduction as ex¬ 
penses, § 260, p. 412 
Compromise of, 

Claim with decedent’s estate, § 148 
Depreciation, § 356, p. 524 
Gain from sale of property acquix*ed by 
gift, § 179 
Deduction, § 368 

As worthless debt, § 322, n. 18 
Defined, § 112 

Depletion allowance for property acquired by 
gift, § 362 

Depreciation, computation, § 356, p. 524 
Employer to employee, § 124 
Evidence, § 691, n. 70 
Executors, § 149 
Exemption, §§ 312, 146 

Gains and profits from property acquired by 
gift, § 179 

Husband and wife, deduction of loss, § 317 
Interest paid on money borrowed to make 
gift, deduction, § 238, p. 385 
Loss of property acquired by gift, § 288 
Particular organizations and purposes, deduc¬ 
tion, § 309 , 

Partnership interest, § 412, n. 47 
Pex’sons liable for tax, § 384, n. 29 
Profits on sale, § 167, n. 57 
Review of decisions of tax court, § 747 
Royalties, deduction, § 235 
Sale or conversion of capital assets acquired 
by gift, taxable income, § 154 
Securities, deduction of loss, § 314 
Stock, cost in computing gain, § 182, pp. 315, 
316 

„ Timber, depletion allowance, § 364 

Trust as association taxable as corporation, 
§ 395, p* 590. m 57 
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Gifts—Oontinued, 

Income tax—Continued, 

Trust for benefit of wife, liability for tax, § 
424 

Trust fund, taxation as income of beneficiary, 
§ 427 ' 

Intended to take effect at death, conclusiveness 
of findings of tax court on reviewing court, 
§ 745 

Beview of decision of tax court, § 733, n. 3 
Stamp tax, donation of stock to corporation as 
treasury stock, § 551, p. 7%, n. 35 
Unjust enrichmem tax, § 382, n. 94 
Gin companies, patronage dividend, deduction for in¬ 
come tax, § 234 

Going concern value, income tax, computation of 
gains and profits on sales, etc., § 171 
Good faith, 

Application of statute of limitations to assess¬ 
ment of tax, § Go3, n. 9 
Purchasers. Bona fide purchasers, ante 
Good will, 

Burden of proof, 

Assessment of tax, § 678, n. 75 
Good will as invested capital, § 913 
Beview by tax court, § 709, p. 938 
Excess profits tax, 

Advertising expenses increasing good will as 
invested capital, § 453 
Burden of proof as to value, § 678, n. 76 
Capitalization to increase invested capital, 
§ 455, n. 15 

Depreciation, etc., § 466 
Invested capital, § 451 

Paid-in surplus not to include value of good 
will, § 456 

Valuation in determining war profits credit, 
§ 455, n. 14 
Income tax, 

Capital assets, § 151, n. 78 
Capital expenditure, § 261 
Computation of gain in sale of slock, § 182, 
p. 314 

Contributions to promote, deduction as ex¬ 
pense, § 263, n. 26 

Cost or value for computation of gain on 
sale, § 171 

Damages for destruction as income, § 109, n. 
67 

Deduction of cost of acquiring, § 233 
Depreciation allowance, § 357 
Expenses to promote as capital expenditure, 
§ 259 

Losses deductible, § 300 
Patent depreciation, § 363, n. 03 
Beorganization, acquisition of property of an¬ 
other corporation, § 202, n. 80 
.Sale to partner, capital gain, § KK) 

Stock received in exchange, computation of 
gain on sale, § 185 

Trade-marks and trade-names, deduction for 
obsolescence, § 363 

Valuation of capital for determining capital 
gain or loss, § 104 

Inventory, merchandise necessary for main¬ 
tenance of good will, § 626, p. 861 
Invested capital, evidence, § 691, n. GG 


Good will—Continued, 

Value, review of decisions of tax court, § 734, n. 
30; § 749, n. 80 

Government agencies, officers, excess profits tax, lia¬ 
bility for tax, § 474 

Government operation of railroads. Bailroads, post 
Graduated taxes. 

Estate tax, § 477 
Equality, § 12 

Excess profits tax, deductions, § 459 
Excise tax, power to enact, § 8, p. 140, n. 65 
Income tax, post 

Grain Future Trading Act, injunction against col¬ 
lection, multiplicity of actions, § 832, n. 38 
Grandparents, income tax, dependents, § 376, n. 20 
Gratuities, 

Gifts, generally, ante 
Income tax, 

Compensation for services, deduclion as ex¬ 
pense, § 260, p. 412 
Deduction as expenses, § 258 
Forgiveness of debt, taxable income, § 107 
Interest paid on gratuitous promise to pay, 
deduction, § 238, p. 385 

Payments to former creditors, deduction as 
loss, § 285, n. 85 
Gross estate. Estate tax, ante 
Ground rents. 

Estate tax, reservation of rents as transfer in¬ 
tended to take effect at death, § 490, p. 702, 
n. 16 

Income tax, year in which income taxable, § 22G 
Stamp tax on lease for 99 years, § 549 
Group hospitalization coi-poration, capital stock tax, 
§ 518, n. 23 

Guaranteed mortgage certificates, stamp lax, § 548, 
n. 68 
Guaranty, 

Estate tax, deduction of liability for, § 494, p, 720 
Excess profits tax, income taxable, § 435, n. 90 
Income tax, 

Deduction of worthless debt, § 322 
Dividends, payment to fuinil as capital ex¬ 
penditure, § 259, n. 52 
Losses from contract, deduction, § 305 

Voar or period in which deductible, § 
341, n. 27 

Mortgages, taxable in<*ome of title insurance com¬ 
panies, § 103, n. 04 

Guaranty companies, inc'ome tax, liability for tax, § 
417, p. G12, n. 83; § 417, p. 613, n. 91 
Guaranty insurance, income tax, dtaluetion of pre¬ 
mium as expense, § 267, n. 47 
Guardian and ward, 

Income tax, 

Attorney’s fees, dc^<lu<;tion as exp(nis(»s, § 270, 
p. 425, n. 88 

Clerical expense in disbursing incoim\ (le<Ju(‘- 
tion, § 260, p. 412, n. 66 

Commissions tJuld guartlimi, deduction m ex- 
ixniso, § 260, p. 414 

Litigation expenses, § 270, p, 424, n. 78 
Nontrade or noubuslness exiKms(‘H, § 255, n. 
22 

Trust for children, lialfillty for tax, i 423, p, 
629, n. 40 

Betimis by guardians, § 031 
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Gymnasiiimsj taxation of dues as social club, § 531, n. 
13 

Habit-forming drugs, occupation tax on importers, 
dealers, etc., § 514 

Harmless error, recovery of taxes paid, action for, § 
930, p. 1191 

Harrison Narcotic Act, validity of statute, § 27; § 
35, n. 47 

Head of family, exemption, review of decisions of tax 
court, § 748 

Health and accident insurance, noncancelable policies, 
deduction of unearned premiums for income tax, 
§ 103, n. 95 
Hearing, 

Refund, § 852 

Tax court, review of assessment, § 707 
Hearsay, assessment of taxes, § 674 
Opinion based on, § 676 

Heat, transportation bond, leakage allowance, § 587, 
n. 54 

Hedging, income tax. 

Deduction of expenses, § 256, n. 30 
Gains as ordinary income, § 165, n. 34 
Loss as ordinary loss, § 286, n. 98 
Heirs, 

Parties in action to recover estate taxes paid, § 
895, n. 17 

Payment of tax, liability, § 771, p. 1010 
Highway patrolman, income tax. 

Cost of uniform as nonbusiness expense, § 255, n. 
25 

Uniform as deductible expense, § 272, n. 15 
Highways, 

Excess profits tax, deduction of expense to secure 
relocation of highway, § 463, n. 87 
Income tax, 

Deduction of expense to secure relocation to 
avoid abandomnent of orchard, § 256, n. 
29 

Exp('nse of relocation of road, deduction as 
loss, § 299, m 26 
Hobbies, income tax, 

Deduction of cost of operation as expense, § 272, 
n. 11 

Loss from trade or business, deduction, § 283 
Holding companies, 

Capital stock tax, § 517, n. 18 
Doing business, § 521, n. 36 
Excess rn*ofits tax, merger with subsidiary, com¬ 
putation of declared value of capital stock, 
S 457 

Income tax, 

Accumulation of profits to prevent surtaxes 
on sliareholder, § 3tS0, n. 55 
Oonsolida,t(‘d return affecting deduction of 
stock loss, § 320, n, 77 

Bistril)ution of subsidiary as taxaide divi¬ 
dend, § VM 

Dividcuul from subsidiary, deduction, § 235 
Exchange of stock or securities for oUier 
BbKlc or securities on reorganization, § 
198, n. 37 

Extra compimsation or gift to employee, § 
124, n. 60 

Liquidating dividends, S 137, n. 78 


Holding companies—Continued, 

Income tax—Continued, 

Reorganization, 

Exchange of stock or securities for other 
stock or securities, § 198, n. 37 
Through dissolution, § 204, n. 13 
Transfer of income to holding company, per¬ 
sons liable for tax, § 384, n. 31 
Personal holding companies, generally, post 
Home, income tax. 

Construction of term, § 264, n. 34 
Losses deductible, § 283 

Transaction for profit, § 284 
Homestead, 

Distraint for tax, § 790, n. 43 

Sale of homestead, § 793, n. 87 
Estate tax, deduction as claim against estate, § 
494, p. 724 
Income tax, 

Injunction against sale for taxes, § 826, n. 91 
Lien for taxes, § 759, n. 88; § 762, n. 19 
Enforcement against, § 7BG, n. 94 
Hospitals, income tax, contributions to hospital as de¬ 
ductible expense, § 263, n. 27 
Houseboats, income tax, loss in transaction for profit, 
§ 284, n. 77 

Housing coi-porations, income tax, liability for tax, 
§ 408, n. 13 
Husband and wife. 

Books of account, evidence of keeping, § 691, n. 62 
Collection, of tax, computation of limitations, § 
807 

Community property, generally, ante 
Defenses to action for taxes, § 801 
Distiller’s bond, married woman as party to, § 
573 

Distraint of property of spouse for taxes of the 
other, § 790 
Estate tax. 

Community property, § 485 
Interest of spouse in estate of deceased 
spouse, direct tax, § 92, n. 6 
Joint interests, § 485 
Hevocable transfers, § 489, p. 694 
Surviving spouse’s dower, etc., as included 
in estate, § 484 

Valuation of property, § 500, p. 728 
Gift tax, § 504, n. 47 
Income tax, 

Credit, 

Net income, § 372 

Overpayment, § 785, p. 1032, n. 69 
Deductions, § 247 

Interest on obligations of wife, § 238, p. 
385, n..95 

Entirety, estate by, liability for tax, § 391 
Examination of taxpayer and records, § 672, 
n. 18 

Liability for tax, §§ 388-391, pp. 581-585 
Loss, 

Btirden of proof, § 685, n. 25 
Carry-over to subsequent year, § 344 
Partnership, § 413 

Evidence, § 601, u. 70 

Persons against whom assessment made, § 

m 
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Husband and wife—Continued, 

Income tax—Continued, 

Persons entitled to deduct loss, § 332 
Property dispute, deduction of attorney’s 
fees, § 270, p. 425, n. 88 
Refund, allowance and payment, § 853, n. 79 
Returns, deductions, § 247 

Joint or separate returns, § 639 
Deduction of loss, §§ 247, 317 
Loss of spouse used to reduce in¬ 
come of tlie other, § 344 
Taxes included in waiver of limita¬ 
tions for assessment of taxes, § 
670, n. 91 

Validity of regulations, § 69 
Revocable trust as respects liability for tax, 
§ 421, pp. 619-624 

Separate income or property, liability for 
tax, § 389 

Separation, liability for tax, § 389 
Stock transfer to establish loss, evidence, § 
693, n.*86 

Surviving spouses beneficiary under trust 
for deduction of income, § 245 
Taxes paid, deduction, § 351 
Transactions between, deduction of loss, § 
317 

Transfer of property or income to spouse, 
liability for tax, § 390 

Transfer of source of income to avoid tax, § 
83, n. 59 
Trust, 

Settlement of marital obligations, liabil¬ 
ity for tax, § 424 

Transferred to husband and wife as joint 
tenants, liability for tax, § 419, n.»22 
Trust receipts of wife, liability for tax, § 
424, n. 74 

Undivided interests, liability for tax, § 391 
Waiver by husband of half of community 
property to avoid tax, § 82, n. 52 
Lien for taxes, wife as bona fide purchaser with¬ 
out notice, § 767, p. 1002, n. 24 
Partnership, review of decisions of tax court as 
to liability for tax, § 746, n. 32 
Payment of tax, recovery by one against another, 
§ 781, n. 98 

Penalties, joint liability for, § 968 
Refund or recovery of taxes paid, right of spouse, 
§ SOI, p. 1142 

Rents from land held by the entirety, defense to 
action for taxes, § 801 

Surviving spouse, petition for review of assess¬ 
ment, § 700, n. 51 
Waiver of limitations. 

Assessment, taxes included, § 670, n. D1 
Oolloclion of taxes, construction and opera¬ 
tion, § 813, n. 72 

Ignorance, 

Burden of proof in action for recovery of taxes 
paid, § 903 
Penalties, post 
Illegality, 

AsKsessment of taxes, ante 

Collection. Wrongful enforcement or collection, 
post 

Compromise agreement, validity, § 618, p. 847 


Illegality—Continued, 

Evidence in action for taxes, § 820, n. 33 
Income tax, post 

Refund of taxes illegally collected, § 843 
Remedies for wrongful enforcement or collection. 

Wrongful enforcement or collection, post 
Threat of illegal assessment, injunction, § 696 
Illness, income tax, nonresidence affecting liability for 
tax, § 393, n. 15 

Imitation butter, taxation, § 537 
Immunity, 

Doctrine of implied immunity, § 5, pp. 134-138 
Implied immunity, income tax, compensation of 
officers axid employees of state etc., § 129 
Power to grant, § 2 
Imports, 

Automobiles and parts, taxation of sales, § 530 
Cigars and cigarettes, taxation, § 541 
Duties, change of method of accounting, § 628. 
n. 86 

Inner tubes, taxation of importers, § 540 
Insurance policy, stamp tax, § 546, n. 31 
Intoxicating liquors, 

Failure to pay tax on as offense, § 993 
Liability for loss by theft from bonded ware¬ 
house, § 584 

Jewelry, sales by importer, § 528 
Matches, sales, § 528 

Narcotics, occupation or business tax, § 514 
Nature of tax on sales by importers, § 524 
Sale of particular articles by importer, taxation, 
§§ 523-541, pp. 753-780 
Snuff, taxation, § 541 
Tires, taxation of importers, § 540 
Tobacco, taxation, § 541 
Wines, taxation, § 534, p. 775 
Impost, 

Defined, § 1 

Power to lay and collect, § 2 
Uniformity required, § 4 
Impounding. Income tax, post 
Improvements, 

Excess profits tax, 

Interest on money borrowed Invested cap¬ 
ital, § 452 

Reorganization or change of ownership, § 455 
Income tax, 

Amortization of expenses, § 27b 
Assessments, addition to cost in detennhibig 
gain from involuntary conversion, § 188, 
n. 65 

Capital expenditures, §§ 153, 293 
Cost of improvemenlB on building razed, com¬ 
putation of gain on sale of propc^rty, § 
171 

Deduction as expenses, J§ 201, 206 
Equipment, § 201 

Grants and donations in aid of for dedermin- 
ing cost as basis of profits, f 171 
Lessee 

Addition to capital, S 102, n. 82 
Capital gains to lc‘SHor, § 150 
Depreciation allowance, § 305, pp. 540, 
541, n. 90, 91 

Gains by lessor, B 150, 220 

Taxable income of l(‘HSor, 113, 220, 227 

Tear In which bicome taxable, SI 
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Improvements—Continued, 

Income tax—Continued, 

Transportation of men and material as cap¬ 
ital expenditure, § 259, n. 57 
Year in which income taxable, § 206, p. 354; 
§§ 226, 227 

Valuation of property for assessment of tax, § 
597 

Inadequacy of remedy at law, injunction against col¬ 
lection, § 830 

Income tax, §§ 93-434, pp. 219-645 
Abandonment of property, 

Cost or value affecting deduction of loss, § 
309 

Depreciation, § 358 

Losses deductible, §§ 284-286, 299, 330, n. 6 
Non-exempt objects, deduction of contribu¬ 
tions, § 309, n. 79 
Obsolescence deduction, § 353 
Kesidence, loss in transaction for profit, § 
284 

Sale of capital asset, deduction of loss, § 286, 
p. 445 

Trade name, expenses deductible as loss, § 
299 

Worthless property, deduction as loss, § 330, 
n. 6 

Accident and health insurance, ante 
Accord and satiwsfaction, time of ownership of 
property affecting capital gain or loss, § 157, 
n. 47 

Accounting, §§ 620-628, pp. 850-865 

Accrual basis of accounting, generally, post, 
this head 

Cancellation of corporate debt as contidbu- 
tiou to capital, § 152, n. 83 
Capilal expenditures, deduction as expense, 
§ 259 

Cash method of accounting, generally, post, 
this head 

Ohaug(‘ of method or period, § 628 
Oc)mpl(‘ted (‘ontract method, year in which in¬ 
come^ taxable, §§ 208, 224 
Dealers in securities, inventories, § 627 
Dividends subject to tax, § 134 
Expenses, year in which deductible, § 274 
Fiscal year, post, this head 
Installment method, § 595, n. 9; § 625 
Inventory, §§ (526, (527, pp. 860-804 
Losses, year in which deduddble, § 338 
Optional method, § 623, f). 855 
Periods, § 021 

lUitirement or straight line method, § 355, 
n. 82, 88 

Bystem unden* intcTstate commerce commis¬ 
sion control not to interfere, § 95, n. 37 
Validity of regulations, § 69 
Year in which income is taxable, § 206, p. 
351 

Accounts, 

ExiKmdlture to exptmge order of suspension, 
deduction, § 256, n. 29 

Interest (UMKlited to taxpayers account, year 
In which taxable, § 220, n. 6 
liability to restore income, year in which 
taxable, § 221 


Income tax—CJontinued, 

Accounts—Continued, 

Partnership, year in which profits taxable, § 
223 

Accrual basis of accounting, §§ 622, 623, pp. 853- 
858 

Amortization of debt discount, losses, §§ 291, 
345 

Cancellation of corporate debt as contribu¬ 
tion to capital, § 152, ii. S3 
Compensation for services, year in which tax¬ 
able, § 207 

Compromise of claims, year in which income 
taxable, § 208 

V Credit for income previously taxed, § 236 
' Death of taxpayer, year in which income tax- 
^ able, § 209 

Gains from sales or exchanges, year in which 
taxable, § 217, p. 364 
Interest, 

Deduction, § 239 
- Year in which taxable, § 220 
Inventory as essential part, § 626, p. 861, 
n. 49 

Mineral leases, year in which income tax¬ 
able, § 227 

Partnership, year in which income taxable, 
§ 223 

Pecovery of items previously deducted, year 
in which taxable, § 225 
Taxes paid, deduction, § 351 
Time when expenses are incurred or accrued, 
§ 275 

Validity, § 18, n. 59 

Worthless debt, deduction as loss, § 321 
Year in which income taxable, § 206, pp. 351, 
354; §§ 207-209, 217, p. 364; §§ 220, 223, 
225, 227 

Year or period in which deduction is made, 
§§ 252, 338 

Acci'ual of interest, deduction, § 239 
Accrue, construction of term, § 94, n. 28 
Accrued, construction of statute, § 230, n, 23 
Accumulations accruing to corporation, time af¬ 
fecting taxability, § 96, n. 42 
Accumulative installment certificate, amount re¬ 
ceived on redemption as capital gain, § 158, 
n. 64 
Actions, 

Amount received in settlement, year in which 
taxable, § 208 

Anti-trust actions, post, this head 
Collection, generally, post, this head 
Limitations, generally, post, this head 
Litigation expenses, deduction, § 270, pp. 422- 
425 

Losses, year or period in which deductible, 

§ 342 

Period in which income taxable from claims 
involved in litigation, § 206, p. 353 
Pecovery of taxes paid, post, this head 
Pefunds, generally, post, this head 
Peservo for liability, year for deduction, § 
252, n. 51 

Actuarial value, cost for deduction of loss on sale 
or exchange of stock or security, § 311, n. 
38 
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Income tax—Oontinned. 

Additional tax, 

Conclusiveness of decision of tax court, § 715, 
n. 70 

Gains accumulated to prevent surtax on 
shareholder, validity, § 17 
Power of congress, § 3, p. 133 
Adjustment, precluding subsequent amendment of 
claim for refund, § 851, n. 37 
Admissions, evidence in assessment of tax, § 675, 
n. 46 
Advances, 

Bad debt, deduction as, § 322 
Capital investment, deduction, § 321, n. 82 
Exchange for stock, cost basis in determin¬ 
ing gain on sale, § 182, p. 313, n. 39 
Expenses, deduction as, § 274, n. 27 
Insurance premium, deduction as expense, § 
256, n. 28 

Bent, year in which taxable, § 226 
Subsidiary, 

Consolidated returns affecting deduction 
of loss, § 320, n. 77 

Deduction of loss, § 285, n. 86; § 319, 
n. 59 

Wholly owned subsidiary, deduction as loss, 
§ 285, n. 86 

Year in which income taxable, § 208, n. 05; 
§ 22iG 

Adverse claim, consideration in determination of 
value of asset, § 96, n. 45 
Advertising, 

Contributions by railway executives as de¬ 
ductible expense, § 263, n. 27 
Depreciation allowance, § 357, n. 30 
Expenditures, 

Capital expenditures, § 153 
Deductible as loss, § 299 

Advertising agents’ association, liability for tax, 
§ 408, n. 13 

Advice of counsel, right to claim deductible off, 
§ 307 

Affiliated companies, ante 

Agents, receipt of income by agent affecting year 
in which taxable, § 206, p. 351, n. 34 
Agricultural organizations, exception from opera¬ 
tion, § 16, p. 148, n. 39 
Alien property custodian, ante 
Alien trust, liability for tax, § 418 
Aliens, generally, ante 
Alimony, ante 

Allocation of income among businesses controlled 
by same interests, § 651 
Ambiguities in statutes, deductions, § 230 
Amortization, 

Corporate charter, § 355, n. 90 
Cost, 

Depletion allowance, § 361, p. 534 
Promotion and exploitation of patents, 
§ 363 
Debt discount, 

Losses deductible, § 291 
Time for deduction of loss, § 345 
Defined, § 231 
Expenses, 

Commissions for negotiating long term 
lease, § 277 


Income tax—Continued, 

Amortization—Continued, 

Expenses—Continued, 

Deduction, § 276 
Loss, 

Sale of stock, § 313, n. 65 
Year or period in which deductible, §§ 
338, 339 

War facilities, period included in return, § 
634, n. 64 

Amount, §§ 101-103, pp. 229-232 

Paid or credited to beneficiary, liability for 
tax, § 430 

Worthless debt deductible, § 328 
Annual payments on investments as return of 
capital, § 163 
Annuities, ante 

Anticipated loss, deduction, § 280, n. 4 
Anticipatory dividends from estate, deduction, § 
246, n. 81 

Anticipatory transfer of income to avoid tax, § 
82 

Anti-trust action, 

Damages recovered as return of capital, § 
163, n. 25 

Deduction of cost of acquiring good will de¬ 
stroyed, § 233 

Settlement of penalty claim, deduction as 
expense, § 265, n. 39 

Apartment owners’ association, liability for tax, 
§ 408, n. 13 
Appeal, 

Losses, final determination of litigation for 
deduction, § 3-12 

Period in which income is taxable, § 206, 
p. 353 

Beview, generally, post 
Tax court, generally, post 
Apportion, defined, § 312, n. 59 
Apportionment, 

Amortization allowance for war facilities, § 
231 

Constitutional’amendment as curtailing lim¬ 
itation, § 88 

Corporations participating in r<4.urn, § 650 
Credit against net income, § 372 
Deficiency as between husband and wife, § 
388, n. 03 

Depiction allowance, § 359, p. 530 

Lessor and lessee of oil or gas wells, § 
3G(), p. 546 

Mines, § 359, p. 529, n. 66 
Trustee and beneficiary, § 366, p. 
Depreciation, 

Automobiles, § 358, n. 50 
Trustee and bemdiciaries, § 365, p, 542 
Fiduciary and beaeflciary, § 425 
Income, 

Death of taxpaycu*, § 269, «. 2 
Over more than one ymir, § 206, p. 352 
Income derived from soi!r<*(‘H, partly with¬ 
in and partly without UniUHl Htates, { 
111 

Increase in value of propeuty, § 96, m 46 
Invested capital where separate consolidated 
return required, S 647, m 61 
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Income tax—Continued, 

Apportionment—Continued, 

Partnership earnings on death of partner, § 
415, n. 72 

Surtax, § 378, n. 34 
Trust income, § 427, n. 7 
Appreciation, 

Capital assets. 

Dividend subject to tax, § 134 
Time affecting taxability, § 96 
Partnership assets, sale to partner resulting 
in capital gain, § 160 

Securities, satisfaction of claim with appre¬ 
ciated securities as capital gain, § 160 
Ascertain, defined, § 325, n. 46 
Assessment, §§ 588-757, pp. 826-989 
Bar by previous refund, § 658 
Commencement of period of limitations, § 654 
Construction and operation of waiver of lim¬ 
itations, § 668, n. 03 
Deduction of taxes paid, § 351, n. 5 
Deficiency assessment, generally, post, this 
head 

Duration of extension by waiver of limita¬ 
tions, § 069 

Evidence, §§ G74-G93, pp. 905-923 
Examination of persons and records, §§ 672, 
073, pp. 901-905 

Examination of third persons, § 673, n. 26 
Inj unction, §§ 096, 825 
Limitations, U 652-071, pp. 884-901 

Presumptions and burden of proof, § CSC; 
§ 709, p. 938, n. 57 

Necessity for creation of lien, § 760 
Bequest for prompt assessment affecting lim¬ 
itations, § 655 

Special assessment, § 012, n. 51 
Stockliolders, losses deductible, § 294 
Suspension of limitations, § 657 
Time for, 

Presumptions and burden of proof, § 
080 

Waiver of limitations, § 005 
Validity of statute regulating, § 18 
Waivers of limitations and consents, §§ 650- 
071, T)P. 891-901 

Admissibility of evidence, § 6S8, n. 37 
Filing bond to stay collection, § 6G0 
FriUHl or duress, § 6G4 
Nattiro of, § 659 

Persons entitled to waive limitations, § 
001, n. 93 

Signal lire of consent by commissioner, § 
006, n. 40, 48 

Tear or period in which deductible, §§ 274- 
277, pp. 428-432 

Assets, 

Accrued , interest considered part of assets 
as taxable income, § 115 
Duration of ownership affecting capital gain 
or loss, § 157 
Bcorganization, 

A(*qniHition of property of another corpo¬ 
ration, 8 202 

Exchange of assets for stock or securi¬ 
ties, 1199 


Income tax—Continued, 

Assets—Continued, 

Sale, 

Dissolution, year in which income tax¬ 
able, § 228 

Stockholder as taxable dividend, § 136 
Transfer to new corporation as taxable div¬ 
idend, § 135, n. 41 
Assignments, 

Depletion allowance for oil and gas, rights of 
assignors, § 366, p. 547 

Earnings to wife as partner, liability for tax, 
§ 413, n. 60 
Future earnings, 

Partner’s liability for tax, § 416, n. 76 
Spouse, liability for tax, § 389 
Future income, persons liable for tax, § 384 
Income to avoid tax, § 82 
Income-producing property, persons liable for 
tax, § 385 

Mineral lease, deduction of royalties, § 235 
Property right, partner’s liability for tax, § 
416, n. 79 

Rent, persons liable for tax, § 384, n. 30 
Source of income to avoid tax, § 83 
Spouse to the other spouse, liability for tax, 
§§ 389, 390 

Trust income by beneficiary, liability for 
tax, § 431 

Assignments for benefit of creditors, liability 
for tax, § 434 
Associations, ante 

At time of the distribution to the taxpayer de¬ 
fined, § 177 
Attorneys, 

Advice of counsel affecting right to claim 
deductible off, § 307 

Deduction of expense to expunge order of 
suspension, § 256, n. 29 

Erroneous advice as to taxability of stock 
dividends, § 144, n. 50 

Exemption of income as state employee, re¬ 
view of decisions of tax court, § 747 
Expenditure to expunge order of his sus¬ 
pension, deduction, § 250, n. 29 
Money from breach of trust as taxable in¬ 
come, § 110 
Attorney's fees, 

Assignment, liability for tax, § 384, n. 36; 
§ 390, n. 88 

Expenses deductible, § 257; § 270, p, 423, 
n. 75; § 270, p. 424; § 275, n. 52 
Losses deductible, § 290 
Nonbusiness expenses, § 270, p. 425 
Taxable income, § 123, n. 35 
Trustee’s counsel, inclusion in gross income 
of beneficiary, § 428, n. 21 
Year in which income taxable, § 207, n. 81 
Automobile insurance exchange, liability as In¬ 
surance company, § 417, p. 012, n. 83 
Automobiles. Motor vehicles, post 
Average profit basis, evidence in assessment^ § 
091, n. 55 

Avoidance of tax evasion or avoidance of liabil¬ 
ity, post, this head 

Award of mixed claims commission to marine in¬ 
surer, income, § 103, p. 232, n. 1 
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Income tax—Continued, 

Bad debts, 

Charging off, §§ 322, 327 

Ascertainment and determination of 
worthlessness, § 325 
Partially worthless debts, § 323 
Beserve for debt, § 320 
Year in which deductible, § 347 
Computation of depreciation, § 350, p. 525, n. 
31 

* Deduction as loss, §§ 285, 308; § 319, n. 58, 
59; i§ 321-329, pp. 479-490 
Persons entitled to deduct, § 332, n. 46 
Year or period in which deductible, §§ 
339, 347 

Evidence to sustain deduction, § 693 
Presumptions on review of decisions of tax 
court, § 740, n. 74 

Recovery of debt charged off as taxable in¬ 
come, §§ 119, 163, 225 

Subsidiaries, deduction of loss, § 319, n. 58, 
59 

Balance sheet improvement, avoidance of taxing 
as income, § 119, n. 93 

Balancing of credits against losses, § 287 
Bank accounts, ante 
Bankruptcy, ante 
Banks, ante 

Barges, deduction of repairs as expense, § 266, 
n. 41 

Baseball players contracts, deduction of cost as 
expense, § 261, p. 416, n. 10; § 274, n. 24 
Beneficiary defined, § 245 

Benefit assessments, profit or gain from involun¬ 
tary transfer or conversion, § 188, n. 65 
Benefit societies, liability as insurance company, 
§ 417, p. 613, n. 91 

Benevolent organizations, liability for tax, § 411 
Bequests, 

Annuities, § 147 
Charities, deduction, § 370 
Compromise of rights in decedent’s estate, 
taxable income, § 148 

Excess payment on waiv^er of specific be¬ 
quest to save business, taxable income, 
§ 150,11. 74 

Executor in lieu of compensation, § 149 
Gains from sales of property, basis of de¬ 
termination, § 177 

Gift or compensation to executors, § 149 
Income from bequest as taxable income, § 
150 

Doss of propei'ty acquired by, deduction, § 
289 

Sale or conversion of capital assets acquired 
by bequest, taxable income, § 154 
Stock acquired by, computation of gain in 
sale, § 182, p. 314 

Taxable income, §§ 146-150, pp. 276-278 
Time of ownership of property for determin¬ 
ing capital gain, § 157 

Year in which taxable, § 206, p. 352, n. 42 
Betterments. Improvements, generally, ante 
Bills and notes, ante 

Birth control league, deduction of gifts to, § 369, 
n. 79 

Boards of trade, liability for tax, § 405 


Income tax—Continued, 

Bonds, ante 
Bonuses, ante 
Book entries, 

Bonds entered as liability affecting liability 
for tax on purchase below par, § 118, 
n. S3 

Not producing income, § 104, n. 7 
Time when expenses are incurred or accrued, 
§ 275, n. 49 

Transfers to controlled corporation, deduc¬ 
tion of loss, § 316, n. 90 

Year in which charge is deductible, § 252, 
n. 48 

Book value, 

Computation of gain on sale of stock, § 182, 
p. 313, n. 45 

Deduction as expense of stock issued for 
services, § 260, p. 412, n. 71 
Evidence of value for determining gain or 
profit, § 191, p. 330, n. 8 

Books, 

Charging off worthless debt, § 323, n. 20; 
§ 327 

Credit for dividend on corporate books, pe¬ 
riod in which taxable, § 213 
Evidence of capital expenditure, § 153, ix. 5 
Injunction against collection boeause of un¬ 
lawful seizure of books, § 827, n. 00 
Intangible assets not carried on books, val¬ 
uation to determine gain, § 164, n. 30 
Interest accrued on taxpayer’s books as tax¬ 
able income, § 115 

Investigation by commissioner on failure of 
taxpayer to keep books, § 580, n. 75 
Justification of deduction by method of keej)- 
ing, § 220, n. 19 

BoiTOwing. Loans, generally, post 
Boundaries, cost of establishing, dediuMJon as ex¬ 
pense, § 270, p. 423, n, 71 

Brewers, investment in saloon ncciiisc as d(‘" 
ductible loss, § 299, n. 25 

Bridge tolls and interest, year in which taxable, 
§ 206, p. 355, n. 78 

Brokers, surtax on undistributed net income of 
personal holding compani(i.s, § 3(S1, n. 79 
Building and loan associations, liabiUty for tax, 
§ 466 

Burden of proof, 

Incomes taxable, § 681 

Prosecution for evading taxes, § 1013, n. 74 
Bnrial associations, liability for lax, § 417, p. 
613, n. 91 

Business. Trade or business, post, this IumhI 
Business gains, § 1(15, n. 34 
Business leagues, liability for tax, § 405 
Business reserves, (U^ductions by insurance coin 
panics, § 240, p. 306, n. 16; § 240, p. 307 
Business trusts. Massa(‘hus(4ts Trust, generally, 
post 

By-laws, contracts restricting payment of cliv- 
ideuds for purpose of credit for dividtuids, § 
375 

Calendar year, 

Sec, also, Calendar year, accounting pe¬ 
riods, generally, ante 


1352 



JLX'IJLyjJJ^ JL.\J XXV X -tl/Xi-LY jOLXV JLhJJj Y JUJ ly U JEj 


Income tax—Continued, 

Calendar year—Continued, 

Change to, to permit filing consolidated re¬ 
turn, § 645, n. 39 

Change to fiscal year basis, § 628, n. 7 
Campaign expenses, ante 
Cancellation, 

Contract, 

Government contract, year in which in¬ 
come taxable, § 224 

Installment sales contract, gains and 
profits from sale, § 187, n. 54 
Lease, 

Amount received as return of capi¬ 
tal, § 163, n. 16. 

Loss, year in which deductible, § 339, 
n. 9 

Lasses deductible, §§ 302, 339, n. 9 
Policy, unearned premiums, § 103, n. 96 
Year in which damages taxable, § 208 
Indebtedness, 

Deduction as bad debt, § 321 
Stockholder, contribution to capital, § 
152 

Taxable income, § 107 

Liability, recovery of item previously de¬ 
ducted, year in which taxable, § 225 
Lien for taxes, § 767, p. 1001, n. 11 
Stock, distribution as dividend, § 139 
Capital, §§ 151-164, pp. 278-293 

Additions or conti'ibutions to capital as tax¬ 
able income, § 152 

Compromise for injury to capital as tax¬ 
able im-orne, § 108 

Contributions to capital, computation of de¬ 
preciation, § 356, p. 524 

Conversion, money received as not income, § 
151 

Damages for injury as taxable income, § 109 
Distribulion decreasing as in paitial liquida¬ 
tion, § 138 

Divixkmds from capital as taxable income, § 
134 

Expense of increasing, deduction of loss, § 
290 

Invested capital, § 04, n. 28; § 162 
Ih'storation or return of capital, § 163 
Ketiirn of capital, 

Deductions distinguished, § 229, n. 8 
Kecovery of items previously deducted, 
§ 225 

Return of capital investment before paying 
tax, § 151, m 77 
Capital ass(4,H, 

Abandonment, losses deductible, § 285 
('Jonstniction of term, § 161 
Defined, §§ 151, 286 

Distribution to shareholders, credit against 
net income, § 373 

X.osses, dedtudion, § 286, pp. 443-447 
Bale or exchange, 

Dednetion of loss, § 286, p. 445; § 308 
Liability for tax as between trustee and 
Ixmeficiaries, § 425, n. 98 
Taxable^ income of estate or trust, § 420, 

B. 1 


Income tax—Continued, 

Capital assets—Continued, 

Time of appreciation affecting taxability, § 
96 

Capital base, determination of amount of capital 
gain, § 164 

Capital expenditures, §§ 153, 259 

Attorney’s fees, § 257; § 270, n. 424 
Bonus paid by one bank to another, deduc¬ 
tion as expense, § 258, n. 41 
Commission, § 260, pp. 412, 413 
Cost of acquiring income producing property 
or interest, § 261 
Deduction as expenses, § 259 
Definition, § 153 
Equipment, § 261 
Improvements, § 266 
Litigation expenses, § 270, p. 423 
Losses deductible, §§ 293, 309 
Patent promotion and exploitation, § 363 
Reduction of cost for deduction of loss, § 309 
Rents and royalties, § 273 
Subsidies for construction of railroads as 
reimbursement, § 163, n. 16 
Year or period in which deductible, § 274 
Capital gains or profits, §§ 154-161, pp. 280-291 
Accretions from sale of securities in a trust 
estate, § 178 
Annuities, § 106 

Appreciation in value, §§ 155, 156 
Bonuses under mineral leases, § 159 
Burden of proof on review i)y tax court, § 
709, p. 938, n. 63 

Charitable gifts, deduction of contributions, 
§ 370, n. 96 

Decedent’s estate, liability for tax, § 433, n. 
65 

Deduction, § 246, n. 81 
Deferred capital gain, § 158, n. 68 
Determination of taxability as capital gain 
or ordinary income, § 155 
Presumption as to correctness of commis¬ 
sioner’s determination, § 709, p. 939 
Rate of tax, § 377 
Redemption of securities, § 158 
Royalties, § 159 
Bales or exchanges, § 160 
Trade or business of taxpayer, § 161 
Value of capital, § 164 
Capital investments, 

Computation of gain or profits from sale 
etc., § 170 

Deplelion allowance, § 361, p. 534 
Capital loss, § 286, pp. 443-447 

Compromise, deduction as bad debt, § 322 
Contributions, deduction, § 371 
Deduction, § 286, pp. 443-447 
Bad debt, § 321, n. 82, § 322 
Subsequent payment, § 163 
Partnership, persons entitled to deduct, | 
336 

Persons entitled to deduct, § 334 
) Retirement of bonds etc., deduction as bac 
debt, § 322 

Valuation of capital for determination, § 16^ 
Capital net gain, contributions deductible, § 37: 


1353 



INDEX TO internal BEYENTJE 


Income tax—Continue<i, 

Capital net loss, 

Agreement for purchase of stock, 'deduction, 
§ 310 

Change from calendar year basis to fiscal 
year, § 628, n. 7 
Capital stock, 

Dividends paid as interest, § 238, p. 386, n. 6 
Sale for less than indebtedness, deduction of 
loss, § 319 
Capital stock taxes, 

Deduction, § 349 
Distinguished, § 93, n. 9 
Insurance companies, § 417, p. 612, n. 80 
Capitalization of earned surplus, stock dividend 
as income, § 134, n. 27 

Carry over of losses from trade or business, § 283 
Carrying charges, deduction as interest, § 238, p. 

385 

Cash, 

Consideration for assets or stock of another 
corporation, reorganization, § 200 
Exchange of stock for cash and stock, com¬ 
putation of gain on sale, § 1S5, n. 7 
Income not limited to, § 94, n. 31; § 98 
Stock dividend with right to receive cash as 
taxable income, § 142 
Cash method of accounting, §§ G22, 6214 

Assignment of decree as compensation, year 
in which taxable, § 207, n. 81. 
Compromise of claims, year in which income 
taxable, § 208 

Constructive receipt or payment, § 024 
Death of taxpayer, year in which income 
taxable, § 200 

Determining profits, evidence of error in 
adoption, § 691, n. 62 

Discharge of debt, deduction of loss, § 297 
Gains from sale or exchanges, year in which 
taxable, § 217, p. 364 
Interest, 

Deduction, § 239 

Year in which income taxable, § 220 
Local taxes paid, deduction, § 351 
Losses, year or period in which deductible, § 
338 

Net income, § 102, n. 91 
Partnership, year in which income taxable, 
§ 223 

I Realization of income, § 99 

Recovery of items previously 'deducted, year 
’ in which taxable, § 225, n. 00 

Salaries, wages and compensation, year in 
which deductible, §§ 207, 277 
Taxable period of income, § 206, p. 351 
Time expenses are incurred or accrued, § 275 
Worthless debts, determination of worth¬ 
lessness, § 325, n. 64 

Year in which deduction should be made, §§ 
252, 338 

Year in which gain from sale or exchange is 
taxable, § 217, p. 304 

Cash surrender value. Life Insurance, post 
Casinghead gas, depletion allowance, § 3G2, n. 44; 
§ 366, p. 545 

Casualties, losses deductible, §§ 285, 30G 


Income tax—Continued, 

Casualty insurance, earned premiums, § 103, n. 
96 

Cemeteries, ante 

Certificates of claim against insolvent hank, 
amount received on redemption as capital 
gain, § 158, n. 64 

Certificates of convenience, expense of application 
as deductible loss, § 299, n. 26 
Certificates of indebtedness, sale or exchange for 
deduction of loss, § 286, pp. 446, 447 
Chambers of commerce, liability for tax, § 405 
Change, 

Accounting methods. 

Accrual to cash basis, deduction of in¬ 
terest, § 239 

Validity of regulations, § 69 
Business condition, losses deductible, §§ 285, 
286, n. 98 

' Calendar year to fiscal year, capital net loss, 
§ G28, n. 7 

Identity etc. of corporation, deduction of loss, 
§ 318, p. 474 
Charging off, 

Copyright depreciation, § 363 
Debt, subsequent payment as income, §§ 110, 
163, 225 

Losses, previous or subsequent years, § 344 
Recovery of items previously deducted, year 
in which taxable, § 225 
Worthless debts. Bad debts, ante 
Worthless stock, § 331 
Charities, ante 
Charters, 

Amortization of cost, § 355, n. 96 
Contracts restricting payment of dividends 
for purpose of credit for dividend.s, § 
375 

Liability of civic organization for tax, § 401, 
n. 38; § 404 
Checks, ante 

Children, credits against not income for (lei>end- 
ents, § 37G 

China Trade Corx)orations, dividends paid cred¬ 
it, § 374 

Civic leagues or organizations, liability, § 401, 
n. 38; § 404 

Civil service employees of United States, compen¬ 
sation, § 128 

Claims involved in litigation, period in which 
taxable, § 20G, p. 353 

Classification, powers of congress, § 3, p. 132 
Clubs, 

Liability for tax, § 407 

Member ships, dediuttion of exiKiuses, § 256, 
n. 27 

Collateral trust bonds, reorganization, rights re¬ 
ceived as security, § 198, n. 32 
Collection, §§ r82”-T98, pp, 1026-1042 

Application of overpayments, S 785, p, 1028 
Application of statute of limb at ions, § 803 
Cancellation of ca-edit for overpayment, § 
785, l>. KViO, n. 41 

Defense to action for collection, § 801 
Distraint, 

Limitations, § 792 
Transferee, { 788, n. 96 
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Income tax—Continued, 

Collection—Continued, 

Evidence in action for, § 821, n. 36 
Extension of time for, rejection of waiver, 
§ 811, n. 41 

Injunction, § 825; § 826, n. 91; § 827, n. 99 
Jurisdiction, § 834 
Premature collection, § 829 
Judgment in action for, § 822 
Jurisdiction to enjoin collection, § 834 
Limitation of actions for, § 803 
Validity of statutes, § 18 
Property liable, § 782, n. 13 
Validity of statute regulating, § 18 
Withholding by corporations and others, § 
78G 

Collection of debt, deduction as worthless, § 326 
Coniiniiigling of separate and community prop¬ 
erty, presiimr>tions on review of decision of 
tax court, § 737, n. 62 
Commissions, 

Assignment of interest to spouse, liability for 
tax, § 390, n. 90 

Capital expenditure, § 2C0, pp. 412, 413 
Corporate officers on sale of capital stock 
as income, § 100, n, 85 

Deduction as expense, § 257, n. 27; § 260, p. 
412 

Insurance company, § 278, n. 76 
Illicit commission as taxable income, § 110 
Loans, year in which taxable, § 207 
Long term lease negotiation, year in which 
expense deductible, § 277 
Overriding commissions, year in which in¬ 
come taxable, § 207 

Partner, taxable income, § 116, n. 68, 70 
Eenewal of insurance. 

Capital, § 151, n, 75 
Taxable income, § 130 
Year in which taxable, § 207; § 200, n. 
11 

Sales, 

Offsets against selling price for deter¬ 
mining capital loss or gain, § 160, 
n, 74 

Own KStoek, deduction as expense, § 262 
Securities, deduction of expense, § 256, n. 
27 

Transfer of account for promise to pay share 
of commission, deduction of loss, § 308, 
n. 81 

Commodity futures, profit on trading in as in¬ 
come, § 104 

Common law trusts. Massachusetts trust, gener¬ 
ally, post 
Oommuuity Chest, 

Donalioiis as dodu(*tible expense, § 203, n. 28 
Liability for tax, § 411 

Community interest, tiniformity, § 11, m 80 
Community property, ante 

Commutation of (puirters furnished army officers 
as taxable Income, § 128 

Comr>ensatiom Balaries, wages and comrxinsa- 
tion, post, this head 

OomiKTiticm, cost of eliminating as capital ex- 
ptmdlture, §§ 153, 259; § 261, p. 416, n. 7; 
j 293 


Income tax—Continued, 

Complete liquidation defined, § 137, n. 78 
Completed contract method, 

Long-term contracts, year In which taxable, 
§ 224 

Year in which income taxable, § 208 
Compromise and settlement, 

Actual or threatened litigation, deduction as 
expense, § 270, p. 425 

Amount received as result, as income, § 108 
Claim against decedent’s estate, taxable in¬ 
come, § 148 

Deduction of loss as had debt, § 322 
Depletion deduction from payments in com¬ 
promise of litigations, § 362, n. 40 
Expenditures, amount of loss deductible, § 
290 

Gains from sales or exchanges, year in which 
taxable, § 217 

Government contract, year in which profits 
taxable, § 224 

Gratuitous payments, deduction as expenses, 
§ 258 

Partnership, persons entitled to deduct loss, 
§ 336 

Payment in settlement, deduction as loss, § 
290 

Payment in settlement of claim as taxable 
dividend, § 135 

' Penalty claim, deduction as expense, S 265, 
n. 39 

Refunds, interest, § 854, n. 2 
Trust in settlement of marital rights, lia¬ 
bility for tax, § 424 

Trustee in bankruptcy, liability for tax, § 
434 

Voluntary payments, deduction as loss, § 285 
Year in which income taxaiJe, § 208 
Computation, §§ 101-103, pp. 22D--232 

Amortization allowance for war facilities, 
§ 231 

Amount due on assessment of tax, § 595 
Depreciation, depletion, etc., §§ 355, 356, pp. 
520-525 

Gain or profits from sales, etc., § 170 
Concealment, depreciation allowance, § 357 
Condemnation proceeding. Eminent domain, ante 
Conflict of laws, ante 

Consent decree, sale or exchange for deduction 
of loss, § 286, p. 446, n. 13 
Consideration, 

Other than money in sale of stock, computa¬ 
tion of loss, § 312 

Stock, nominal consideration, deduction of 
loss, § 314 

Consolidated returns, §§ 642-651, pp. 875-884 
Affiliated companies, 

Deductions, § 243, n. 57; § 319 
Validity, § 18, n. 59 

Allocation of income among businesses con¬ 
trolled by same interests, § 651 
Apportionment of tax, § 650 
Assessment of tax, § 650 
Carry-over of loss to succeeding years, § 344 
Corporations permitted to file, §§ 043, 644 
Credit for overpayment in collection of tax, 
§ 785, p. 3032 
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Income tax—^Continued, 

Consolidated returns—Continued, 

Effect of filing, § 648 
Election, § 645 

Intercompany transaction, § 649 

Profits or gains from sales, etc., § 189 
Losses, 

Carry-over authorized by statute, § 344 
Deduction, §§ 319, 320 

Persons against whom assessment made, § 
594, n. 5 

Requirement, § 643 

Separate or consolidated returns, §§ 642-651, 
pp. 875-884 

Validity of regulations, § 69 
Consolidation, ante 

Constitutional and statutory provisions, §§ 13-19, 
pp. 144-150 
Conflict of laws, ante 
Construction of laws, generally, § 94 
Death of income taxpayer, year in which in¬ 
come taxable, § 209 

Deductions, §§ 229, 230, pp. 375-378; § 243 
Gifts as exempt from tax, § 112 
Liberal or strict construction, § 2S0 

Amortization of war facilities, § 231 
Civic organizations, exemption from tax, 
§ 404 

Consolidation losses, § 318, p. 473 
Credit against net income, § 373, n. 29 
Deductions, §§ 230, 243, 279, 318 
Depletion for mines, § 359, p. 528, n. 58 
Depletion for oil and gas wells, § 360, p. 
533, n. 11 

Dividends paid credit, § 374 
Insurance company’s liability for tax, § 
417, p. 612 

Losses, deduction, §§ 279, 318 
Merger losses, § 318, p. 473 
, Rates, § 377, n. 29 

Reorganization, § 194, p. 336 
Surtax on accumulation of profits to pre¬ 
vent surtaxes on shareholders, § 380 
Surtax on undistributed net income of 
personal holding company, § 381 
Pari materia, income tax, year in which in¬ 
come taxable, § 206, p. 352 
Presumptions, retroactive operation of in¬ 
come tax, § 59 

Related provisions of law, construction, § 94 
Reorganization, § 102 
Repeal of statutes, § 40 
Retroactive operation of law, § 59 

Exchange of property, gain or profit, § 
191, p. 332, n. 26 
Installment sales, § 187, n. 53 
Sale or disposition resulting in g«ain, § 168 
Uniformity, construction of income tax law, 
§ 94, n. 30 

Validity of statute, §§ 13-18, pp. 144-150 
Constructive receipt of income, 

Interest, deduction, §§ 220, 239 
Period in which taxable, § 200, p. 353 
Persons liable for tax, § 384, n. 30 
Rentals, year in which taxable, § 220, n. 72 
Royalties, year in which income taxal>le, § 
227, n. 90 


Income tax—Continued, 

Constructive trusts, surtax on undistributed in¬ 
come of personal holding companies, § 381, 
n. 76 

Consul, citizen resident receiving compensation 
as consul for a foreign government, § 127 
Contempt of third party in failure to give testi¬ 
mony for assessing tax, 1^673, n. 38 
Contest, 

Expense liability, time incurred or accrued 
for deductions, § 275 

Tax liability, deduction of liability as ex¬ 
pense, § 269, n. 65; § 270, p. 423, n. 71 
Contingent claims. 

Compensation for loss, § 287 
Deduction as bad debts, § 322, n. 98 
Recovery of items previously deducted, year 
in which taxable, § 225 

Contingent collection, year in which income tax¬ 
able, § 206, p. 353 

Contingent fee contract for compensation for serv¬ 
ices, capital gain, § 155 

Contingent interest in decedent’s estate, time of 
acquisition for computing gain from sale, § 
177 

Contingent liability, deductions, § 232 
Reserves for, § 241 

Year or period in which deductible, § 252 
Contingent promise to pay, fair market value, 
§ 19, p. 329, n. 93 

Continuity of interest following reorg:anization, 
deduction of loss, § 318, p. 475 
Contracts, 

Additional compensation recovered as tax¬ 
able income, § 119 

Assignment of interest to spouse, liability for 
tax, § 390, n. 90 

Community property, lial)ility for tax, § 389 
Depreciation allowance, § 357, n. 39 
Judgment, time for d{Mluction of loss, § 342 
Loss from breach, year in which (k'ductiblc, 
§ 339 

Partnership agreement, § 412, n. 44 
Payments under as capital expt'uditure, § 
259, n. 51 

Profits, year in which taxable, § 224 
Property, § 151 

Restricting payment of divhhmds, credit for 
dividends, § 375 
Contributions, ante 
Controlled corporations, ante 
Conversion, 

Capital, 

Eminent domain, generally, ante 
Taxable income, § 151 

Involuntary conversions, gains or profits, § 
188 

Conveyances, ^ - 

Annuity in consideration of conve^yance, de¬ 
duction of cost, § 233 

Masquerading as reorganization, § 192, p, S33, 
n. 47 

Cooperative apartments, dCHluction of taxes paid, 
§ 351, n. 12 

Co-operative associations, ante 

Copyrights, depreciation allowance etc,, f 363 

Corporate business, conduct to escape tax, § 80 
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Income tax—Continued, 

Corporate officers and employees, proceeds of 
insurance on life as taxable income of cor¬ 
poration, § 114 

Cost, acquiring property or interest, § 233 

Amortization of cost of war facilities, § 231 
Amount of deduction for worthless debt, § 
328 

Bequests, inheritance, etc., basis of comput¬ 
ing gain from sale, § 177 
Depletion allowance, computation, § 359, p. 
530; § 364 

Depreciation, computation, § 356 
Exchange of property, gain or profit, § ISO; 
§ 191, p. 327, n. 86 

Subsequent sale of property received in 
exchange, § ISO, n. 16 
Expense, deduction as, § 265 
Pair market value, estoppel of taxpayer in 
computing gain or loss on sale, § 166, 
n. 47 

Losses deductible, § 300 
Patents, depreciation basis, § 363 
Presumption and burden of proof, § 679 
Correctness of commissioner’s determina¬ 
tion, § 709, p. 039 

Property destroyed, deduction of loss, § 30G 
Sales, 

Below cost, evidence of deductible loss, § 
693, n. 86 

Computation of gain from sale etc., of 
property, §§ 170, 171 
Stock or securities, 

Computation of gain, § 182, pp. 313-317 
Deduction of loss, § 311 
Keceived in exchange for stock or assets, 
gain on sale, § 185 

Timber depletion allowance basis, § 364 
Time of earning or receiving income as af¬ 
fecting taxability, § 96 

Trustees or executors purchasSing property, 
basis of determining gain, § 177 
Worthless property, deduction, § 330 
Cost-plus contracts, 

Itefund as taxable, § 304, n. 53 
X'ear in which profits taxable, § 224 
Costs for violation of law, IOkSScs deductible, § 301 
Cotton, sale of contract for future delivery, year 
in which income taxable, § 217, p. 364 
Counter contracts. Hedging, income tax, general¬ 
ly, post 

Coupons, intei'est, year in which taxable, § 220 
Covenant, 

Not to engage in competing business, compen¬ 
sation as income, § 104 

Year in which income taxable, § 206, p. 352, 
n. 45 

Credited, defined, § 246 

Credits against net income, §§ 372-376, pp. 553- 
5(r> 

Affiliated companies, § 243 
CitiJsen resident of Philippines payixig tax to 
island, f 393 

Contracts restricting payment of dividend, § 
375 

Corporation, §§ 243, 373-375, pp. 554-565 


Income tax—Continued, 

Credits against net income—Continued, 

Deduction distinguished, § 229, n. 8; § 243 
Dependents, § 376 

Determination for assessment of tax, § 599, 
n. 42 

Dividends paid credit, §§ 374, 375 
Double credit, construction of statute, § 230 
Earned net income, § 372 
Expenses of preserving, deduction, § 258 
Foreign corporation, § 243 
Foreign taxes, reenactment of law as approv¬ 
al of regulation, § 70, p. 202, n. 51 
Income previously taxed, § 236 
Liquidation distribution, § 374 
Nontaxable distributions as dividends paid 
credit, § 374 

Obligations of corporation used in payment 
of dividends, § 374 
Payment for, 

Deposit of securities to secure credit, 
deduction as expense, § 260, p. 414 
Indebtedness, § 374 
Services, § 125, n. 61 
Preferential dividend, § 374 
Purchase as deductible expense, § 256, n. 27 
Surtax credit, § 373 

Taxable income, review of decisions of tax 
court, § 747 

Taxes paid to possession of United States, § 
350 

Transfer from profit and loss to capital ac¬ 
count as stock dividend, § 142, n. 41 
Undistributed profits, review of decision of 
tax court, § 748, n. 54 
Validity of act, § 14 

Year in which credit may be taken, § 374 
Cremation association, deduction of trust funds 
in computing income, § 243, n. 57 
Criminal commerce, deduction of expenses as ex¬ 
penses of business, § 254, p. 402, n. 67 
Criminal prosecutions, litigation expenses, deduc¬ 
tion as expense, § 270, p. 423 
Cruelty to children or animals, deduction of con¬ 
tributions to organizations for prevention, § 
369 

Cumulative dividends, deduction as interest, § 
238, pp. 387, 388 

Current taxable income, power of congress to de¬ 
fine, § 3, p. 132 

Customers, expenditures to acquire new custom¬ 
ers as capital expenditure, § 259 
Damages or injuries, 

Capital, as taxable income, § 109 
Destruction of good will, deduction of cost 
of acquiring, § 233 

Interest for delay in payment as taxable in¬ 
come, § 115 

Negligence, losses deductible, § 301 
Property, deduction of loss, § 306 
Return of property or taxable income, § 163 
Unliciuidated demands, deduction of expenses, 
§ 270, p. 424 

Year in which income taxable, § 208 
Death, 

Partner, 

Liability for tax, i 415 
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jaeome tax—Continued, 

Death—Con tinned, 

Partner—Continued, 

Recovery of items previously deducted, § 
225 

Year in which income taxable, § 223 
Spouse, liability for tax, § 389 
Taxpayer, 

Accrual method of accounting, § 623, p. 
855 

Construction of statutes as to deductions, 
§ 230, n. 23 

Dividends, year in which income pay¬ 
able, § 210 

Liability for tax, §§ 389, 415, 433, 770 
Return, § 631 

Time of declaration of dividend affect¬ 
ing year in which taxable, § 212 
Worthless debt deduction, § 321, n. 81 
Year in which income taxable, § 209 

Debentures, ante 
Debts, 

Construction of term indebtedness, § 94, n. 28 
Contracts restricting payment of dividends, 
credit for dividends, § 875 
Deduction of worthless debts, §§ 321-329, pp. 
479-490 

Presumptions on review of decisions of 
tax court, § 740, n. 74 

Dividends paid credit for amount set aside to 
pay indebtedness, § 374 
Proceeds of insurance to cover employee’s in¬ 
debtedness as taxable income, § 114, n. 25 
Release, cancellation or reduction as taxable 
income, § 107 

Retirement, post, this head 
Setting aside for payment or retirement, sur¬ 
tax on personal holding companies, § 381 
Subsidiary, surtax on accumulation of prof¬ 
its, § 380 

Decedents’ estates, ante 
Deductions, §§ 229-371, pp. 375-553 
Accrual of interest, § 239 
Additional compensation to employee as evi¬ 
dence of intent, § 124 
Alimony, § 240 

Amortization of cost of war facilities, § 231 
Beneficiaries of estate or trust, § 245 
Business expense, construction of revenue 
law, § 94, n. 26 

Capital loss, subsequent payment of loss, § 
163 

Community property, f 247 
Congressional Grace, § 229 
Construction of statutes, § 230 
Contingent liability, § 232 
Contributions, §§ 368-371, pp. 549-553 
Corporation, § 243 

Cost of acquiring property or interest, ante, 
this head 

Credit distinguished, § 229, n. 8; § 243 
Depreciation, depletion, obsolescence and ex¬ 
haustion, post, this head 
Determination for assessment of tax, § 699, 
n. 42 

Discount as Interest, § 238, p. 384, n. 87 


Income tax—Continued, 

Deductions—Continued, 

Dividends, § 234 

Distinguished from interest, § 238, p. 386 
Insurance premiums, § 250 
Dividends paid credit, § 374 
Double deductions, 

Consolidated returns, § 642, n. 21 
Construction of statute, § 230 
Equitable estates, § 244 
Erroneous deduction to reduce tax, § 79, n. 
14 

Estate, §§ 244-246, pp. 391-394 
Evidence, § 693 

Assessment of tax, § 690 
Tax court’s rigiit to require production 
of additional evidence, § 707, n. 16 
Expenses, deduction, generally, post this 
head 

Federal taxes, § 349 

Foreign insurance companies, § 248, p. 394 
Foreign taxes paid, § 352 
Good will, cost of accpiiring, § 233 
Husband and wife, § 247 
Improvements by lessee, cost of right to re¬ 
ceive improvements, § 233 
Income of estate paid or credited, § 246 
Income paid or transferred to another, § 235 
Income previously taxed, § 236 
Income taxes paid, § 351 
Inheritance taxes, § 351 
Insurance companies, §§ 248-250, pp. 39*1-399 
Insurance premium rebates or dividends, § 
250 

Insurance reserves, § 249, pp. 306-399 
Interest, §§ 237-230, pp. 383-380 

Items deductible as interest, § 238, pp. 
384-388 

Life insurance companies, § 248, p. 305 
Life insurance companies, § 248, p, 395 
Reserve, § 240, p. 397 

Losses, deductions, generally, post, this head 
Mutual insurance companies other than life 
or marine, § 248, p. 305 
Reserve, § 240, p. 307 
Partnership, § 251 
Payments, 

Discharge of obligation, § 240 
Interest, f 239 

Period in which deductible, § 252 
Personal proi)crty tax, § 351 
Persons entitled to, §§ 242-250, pp. 389-309 
Losses, §§ 332-336, pp. 494--498 
Possessions of United States lmxK>sing taxes, 
§ 350 

• Powers of congress, § 3, p. 132 
Presumptions and burden of proof, §§ 682- 
685, pp. 010-013 

Correctness of commissioner’s decision, 
§ 700, p. 040 

Review by tax court, § 700, p. 938, n. 62 
Review of decisions of tax court, g 740, n. 
74, 77 

Rebates on insurance premiums, § 250 
Recoupment of losses formerly deducted as 
taxable Incoxne, § 110 
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Income tax—Oontinued, 

Deductions—Continued, 

Keeovery of items previously deducted, year 
in which taxable, § 225 
Refund as dependent on, § 847 
Reserve account, taxation of income on re¬ 
lease of reserve, § 225 
Reserves for contingencies, § 241 
Reserves of insurance companies, § 240, pp. 
396-399 

Retirement benefits withheld for federal civ¬ 
il service employees, income subject to 
tax, § 12S, n. 77 
Return of capital, § 163 

Distinguished, § 229, n. 8 
Review by tax court, § 709, p. 938, n. 52 
Review of decisions of tax court, § 740, n. 74, 
77; § 748 

Separation agreement payment, § 240 
State taxes, § 351 

Statutory provisions, § 14; §§ 229, 230, pp. 
375-378 

Taxes paid, §§ 348-352, pp. 508-515 

Trustee erroneously paying tax, § 428, 
n. 20 

Timely return, § 229, n. 22 
Transfer of right, §§ 235, 242 
Trusts, §§ 244-246, pp. 391-394 

Trustee erroneously paying tax, § 428, 
n. 20 

Undetermined liability, § 232 
War facilities, amortization of cost, § 231 
Worthless debts, §§ 321-329, pp. 479-490 
Presumptions on review of decisions of 
tax court, § 740, n. 74 

Worthless property, §§ 330, 331, pp. 491-494 
Worthless stock, § 331 
Year or period in which deductible, § 252 
De facto corporation, liability for tax, § 396 
Defalcations, payment to prevent closing of bank, 
deduction as loss, § 283, n. 44; § 284, n. 50 
Default of contractor, excess cost as capital ex- 
T)onditure, § 293, n. 83 

Default of subcontractor, dedne^tion of cost of 
work as expense, § 274, n, 25. 

Deferred capital gain, § 158, n. 68 
Deferred dividends, deduction by holders of over¬ 
payments of premiums, § 250 
Deficiency assessment, 

Appeal suspending limitations, § 657, n. 44 
Deduction of interest, § 239, n. 34 
Delegation of powers and duties by commis¬ 
sioner to collectors, § 562 
Rvidenco, § 601 

Deduction, § 693, n. 84, 87 
Jurisdiction of tax conrt to determine, § 708 
Rack of determination by commissioner, § 
604, n. 87 

Licluidated debt reducing surplus preventing 
taxation of dividend, § 211 
Persons against whom made, § 594 
Persons entitled to apply for review, § 700 
Redetermination, 

Dvidonce to support order, § 692, n. 77 
Reversal of decision of tax court, 8 763, 
m 20 


Income tax—Continued, 

Deficiency assessment—Continued, 

Scope and extent of review by tax court, § 
708 

Separate findings by tax court, § 712, n. 31 
Validity of act imposing liability on trans¬ 
feree of assets, § 16 
Deficiency bond, validity, 8 573, n. 94 
Definitions, generally, ante 
Delay, wages paid during delay, deduction as, 
Expense, § 260, p. 413, n. 76 
Loss, § 299, n. 25 

Delinquent; taxes, deduction for taxes due on 
building erected by tenant, § 233, n. 65 
Demolition of building or structure, deduction of 
losses, §§ 295, 330, 339 

Dependents, credits against net income, § 376 
Depletion. Depreciation, depletion, obsolescence 
and exhaustion, deductions, post, this head 
Depositor’s guaranty fund, bank’s contribution 
returned as return of capital, § 163, n. 16 
Deposits, ante 

Deposits in banks. Bank accounts, ante 
Depreciated currency, repayment in as resulting 
in gain, § 119, n. 93 

Depreciation, depletion, obsolescence and exhaus¬ 
tion deductions, §§ 353-367, pp. 515-549 
Advertising plan, § 357, n. 36 
Allowance, § 354 

Amortization of war facilities as additional 
allowance, § 231 

Amount as question of fact in computing net 
income, § 616 

Apportionment, § 359, p. 529, n. 66 
Assignors, right to depletion allowance for 
oil and gas, § 3C6, p. 547 
Burden of proof for deduction, § 684 
Capital, power of congress to tax income 
without deduction, § 3, p. 133, n. 76 
Charge of drilling expense etc. to capital 
account returnable through depletion, § 
271 

Computation, §§ 355, 356, pp. 520-525; § 359, 
p. 530 

Cost basis for ascertaining loss, § 309, n. 

2 

Gain or profit from sale etc., § 170 
Contributions to restore solvency, loss de¬ 
ductible, § 294 
Copyrights, § 363 

Cost or other basis for computation, § 300, n. 
12; § 356, pp. 521-525 

Damage to property, loss deductible, § 306 
Definitions and nature, f 353, pp. 515-518 
Discovery value depletion allowance, § 359, 
p.530; §§ 361,362 

Drilling and development costs, depletion al¬ 
lowance, § 361 

Election as to percentage depletion, § 350, p. 
532; §361, p. 534 

Evidence of right to deduction, §§ 690, 693 
First return with respect to election as to 
percentage depletion, § 359, p. 532 
Good will, §§ 300, 357 

Gross income for percentage depletion allow¬ 
ance, § 362 

Items of depletion allowance, § 362 
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Income tax—Continued, 

Depreciation, depletion, obsolescence and exhaus¬ 
tion deductions—Continued, 

Intangible property, § 357 
Interest in property affecting right to deple¬ 
tion allowance, § 366, p. 543 
Inventory, § 304 

Lessors and lessees, right to, § 365, p. 540; 
§ 366, p. 545 

Life tenant’s right to, § 365, p. 540 
Loan, deduction of loss, § 296, n. 2 
Losses deductible, § 286, p. 444, n. 3; §§ 296, 
306 

Mines, § 3, p. 133, n. 76; § 359, pp. 528-533 
Direct tax because of inadequate allow¬ 
ance for exhaustion, § 91, n. 4, p. 218 

Nature, § 353, pp, 515-518 
Oil and gas, § 225; §§ 360-362, pp. 533-537 
Persons entitled to depletion allowance, 
§ 366, pp. 542-548 

Powers of congress, § 3, p, 133, n. 76 
Partial allowance, § 358, n. 50 
Patents, § 363 

Percentage depletion allowance, § 361, p. 534 
Mines, § 359, p. 531 
Oil and gas well, § 362; § 366, p. 546 
Persons entitled to allowance, § 359, p. 529 
Previous allowances, deduction, § 356, p. 525 
Property for determining percentage deple¬ 
tion, § 362 

Question of fact, § 616 
Reserves, 

Distribution reducing cost basis of stock, 
gain in sale, § 182, p. 314, n. 54 
Dividends as taxable income, § 134 
Restoration of depreciation allowed to income, 
§ 119, n. 6 

Retirement method of computing, § 355, n. 82, 
88 

Sale of property received in exchange, com¬ 
putation of gain, § 180, n. 17 
Secret process, § 357, n. 36 
Stockholders, right to depletion allowance for 
oil and gas, § 366, p. 546 
Storm, insects and worms, deduction of loss, § 
279, p. 43.-), n. 2 

Straight line method, § 355, n. 82 
Subscription list, allowance, § 357, n. 36 
Surrender of oil lease after deduction of de¬ 
pletion allowance, year in which income 
taxable, § 225 
Taxable income, § 119 
Timber, § 364 

Trade or business use of property, § 358 
Trade-marks and trade-names, § 363 
Validity of, 

Act, § 14, n, 29; § 10, p. 148, n. 39 
Regulation, § 69 

Vendors, right to depletion allowance for oil 
and gas, § 360, p. 547 

‘ "Worthless stock, deduction of loss, § 331, n. 31 
Tear or period in which allowance should be 
taken, § 367 

Depression, evidence of deductible loss, § 093, n. 85 
Derived, defined, § 154 

Destruction of property, deduction of loss, § 282, 
n. 19; §§ 308,339 


Income tax—Continued, 

Development expenses, capital expenditure, § 259, 
n. 56 
Devises, 

Gains from sale of property, basis of deter¬ 
mination, § 177 

Loss of property acquired by, deduction, § 289 
Payment of tax, liability, § 771, p. 1010 
Proceeds of sale of property by devisee, taxa¬ 
ble gains, § 148 

Taxable income, §§ 146-150, pp. 276-278 
Direct tax, § 91 

Directors, resolution as to compensation as evi¬ 
dence of reasonableness, § 260, p. 415, n. 5 
Disability reserves, deduction, § 249, p. 398 
Discharge of obligations, 

Deduction of loss, § 297 
Deduction of payment, § 240 
Taxable income, § 107 

Disclosure of tax information as offense, § 990 
Discounts, 

Amorti5^:ation of debt discount, loss deductible, 
§ 291 

Bonds or securities, deduction as, 

Expense, § 262 
Loss, §§ 291, 345 

Discharge by payment of face* value of notes 
purchased at discount, § 107, n, 54 
Interest, deduction as, § 2:18, n. 87 
Premiums paid in advance, deduction of in¬ 
terest, § 248, p. 395, n. 6 
Purchase at discount, taxable income, § 117 
Reserve for, year or period in which deducti¬ 
ble, § 252, n. 48 

Discovery value. Depreciation, depletion, obso¬ 
lescence and exhaustion deductions, ante, this 
head 

Discretion defined, § 423, p. 631, n. 61 
Discrimination, validity of act, § lO 
Disputed claims, payments in settlement, deduc¬ 
tion as loss, § 285 
Dissolution, ante 
Distribution, 

Defined, § 374 

Reorganiz:ation, exemption, § 205 
Distribution policies, deduction of over-payment 
of premiums, § 250 
Distributive share defined, § 223 
Dividend tax, deduction, § 269, n, 06; § 351, n. 99 
Dividends, ante 

Division of transaction to avoid tax, § 84 
Divorce, ante 

Double amortization allowance for war facilltU's, 
§ 231, n. 51 

Double corporate organization to sc^cure Uix ad¬ 
vantage, § SO, n. 26 
Double credit, 

Computation of gains or profits on sal(\s etc., 
§ 170, n. 96 

Construction of stattite, § 230 
Double rt(Hlu<!lIon, 

Oonstnuttion of statute, § 230 
Losses, § 319 

Consolidated returns, § 320 

Double expenses to be avoided for deduction, § 
253 

Doubt as to law, construction, § 94 
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Income tax—Continued, 

Dower, 

Annuity in lieu of dower as taxable income, 
§ 147 

Income from dower interest as taxable in« 
come, § 150, n. 72 
Dry rot, losses deductible, § 306 
Duplicate plants, deduction for obsolescence, § 
353, n. 64 

Duress, waiver extending period for assessment, 
§ 664 

Duty on dividend, deduction, § 349 

Earned in different tax periods, assessment, § 593 

Earned income defined, § 372 

Earned net income, credits, § 372 

Earned surplus, dividend subject to tax, § 134 

Earners of income, persons subject to tax, § 383 

Earnings, 

Determination of value for computing gains 
and profits on sale, § 173, n. 43 
Salaries, wages, and compensation, generally, 
r>ost, this head 

Sums received in lieu of earnings and not for 
property converted, gain, § 188, n. 67 
Earnings insurance, reimbursement as taxable in¬ 
come, § 114 

Education expenses, deduction, § 272, n. 11 
Educational organizations, 

Deduction of contributions, § 369 
Liability for tax, § 411 
Election, 

Capitalize drilling and development expenses 
or deduct as business expense, § 271 
Computation of tax on capital gain, § 154 
Depreciation, § 357 

Percentage depletion, § 359, p. 532; § 361, p. 
534 

Return profits on installments from install¬ 
ment sale, estoppel, § 166 
Take upder will, deduction, § 245 
Embezzh'ment, 

Loss deductions, §§ 307, 322 

Worthless claims, deduction as bad debt, 
§ 322 

Year in which deductible, § 339 
Taxable Income, § 110 
Eminent domain, ante 
Employees, 

Oaneellation of indebtedness by employee, 
year in which deductible, § 277, n. 62 
Compensation for services, deduction as ex- 
IMUise, § 200, pp. 411—115 
Compromise with employee after prior deduc¬ 
tion, year in which income taxable, § 208, 
n. 06 

Oontribulions, 

foundation to assist, deduction as ex- 
p(*nse, § 263, n. 27 

Sick benefit fund, deduction as expense, 
§ 263, n. 27 

Forgiveness of employee’s debt, deduction as 
expemse, § 260, p. 412 

Notice of defleieney assessment, § 010, n. 35 
Profit-sharing trusts, liability for tax, § 432 
Bettleuient of future payments due under con¬ 
tract, capital gain, § 160 

47 0 


Income tax—Continued, 

Employees—Continued, 

Stock acquired from employer, 

Gain on sale, § 164, n. 28; § 182, p. 315; 
§ 183 

Loss, §'283, n. 45; § 284; § 312, n. 54 
Trusts, liability for tax, § 432 
Endowment insurance, ante 
Endowment trusts, persons entitled to deduct 
losses, § 334 

Enemy destruction of property during war, com¬ 
pensation for as income, § 112 
Entertainment, deduction of expenses, § 264 
Entirety, estate by, 

Cost for computation of gain or profit from 
sale etc., § 171 
Liability for tax, § 391 
Entities, 

Disregard in determining right to deduction, 
§ 243 

Persons entitled to deduct loss, § 382 
Subsidiary disregarded in intercorporate 
transaction, § ISO, n. 72 

Equalizing yearly revenue to minimize tax, § 79, 
n. 14 

Equipment, deduction of cost as expenses, § 261 
Equitable estates, deductions, § 244 
Equitable ownership of partnership Interest of 
spouse, liability for tax, § 413, n. 60 
Erroneously acquired income as taxable income, 
§ 110 

Estate tax, ante 
Estates, 

Decedents’ estates, generally, ante 
Estates, ante 
Life estates, post 
Estoppel, 

Avoid, 

Good faith of contract to evade tax, § 89, 
n. 28 

Liability for tax on sale to agent, § 168 
Commissioner to assess tax, § 617 
Decedent’s estate to deny income, § 433, n. 65 
Deduction of loss, § 340 
Deny liability, § 617, n. 78 
Depreciation claim, §§ 357, 367 
Gain or profit from sale, etc., §§ 166, 168 
Losses, deduction, § 340 

Right to proper computation of tax, § 94, n. 
19 

Year in which income returnable, § 206, p. 355 
Evasion or avoidance of liability, §§ 78-84, pp. 
208-214 

Attempts to evade or defeat tax, § 904, pp. 
1251, 1252 

Questions for jury, § 1017 
Sentence in proscKuitions, § 1020, n. 50 
Bill of particulars, § 1005, n. 24 
Construction of term, § 94, n. 28 
Death of taxpayer, year in which income tax¬ 
able, § 209 

Deduction of expenses for carrying on scheme 
for evasion, § 254, p. 404, n. 75 
Evidence, f§ 1014,1015 

I^urdeu of proof, § 1013, n. 74 
Instructions in prosecutions, § 1018 
Liability, § 994, p. 1252 
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Income tax—Continued, 

Evasion or avoidance of liability—Continued, 
Reorganization, § 192 
Distribution, § 205 
Right to minimize or avoid tax, § 79 
Sentence in prosecutions, § 1020, n. 50 
Transfer to corporation controlled, § 191, p. 
331, n. 14, 20 
Evidence, 

Assessment of taxes, §§ 674-693, pp. 905-923 
Persons liable, § 680, n. 81 
Value of property, § 079, n. SO 
Weight and sufficiency, §§ 691-693, pp. 
915-923 
Burden of proof, 

Incomes taxable, § 681 
Prosecutions for evading taxes, § 1013, n. 
74 

Deductions, § 693 
Incomes taxable, §§ 681, 692 
Presumptions, post, this head 
Examination of taxpayer and records, § 672 
Excess interest dividends, deduction, § 248, p. 396 
Excess profits tax, generally, ante 
Exchange, 

Construction of term, § 94, n. 28 
Defined, § 191, p. 328, n. 89 
Exchange of property, ante 
Exchanges. Stock exchanges, generally, post 
Excise tax, ante 

Executors and administrators, ante 
Exemptions, 

Additional compensation to employee, § 124 
Annuities, § 114 

Paid by charitable corporations etc., § 
107, n. 31 

Associations, §§ 394, 395, pp. 586-594 
Bequest, §§ 146,149 
Boards of trade, § 405 
Building and loan associations, § 406 
Business leagues, § 405 
Capital additions or contributions, § 152 
Capital gains tax as partial exemption, § 
155 

Cemetery companies, § 404 
Chambers of commerce, § 405 
Clubs, § 407 

Compensation for injuries or sickness, § 109 
Compromised claim under will contest, § 148, 
n. 65 

Oonsul’s compensation for services for for¬ 
eign government, § 127 

Contributions, deductions, §§ 368-371, pp. 549^ 
553 

Co-operative associations, § 408 
Co-operative banks, § 406 
Corporations holding title for exempt organ¬ 
izations, liability for tax, § 409 
Credits against net income, §§ 372-376, pp. 
553-565 

Foreign taxes paid, § 352, n. 24 
Devise, § 146 

Dissolution of transferring corporation as 
essential to reorganization, § 197 
Dividends, 

Apportionment of credit against net in¬ 
come, § 372 


Income tax—Continued, 

Exemptions—Continued, 

Dividends—Continued, 

Inclusion in groSvS income for determin¬ 
ing loss, § 344, n. 62 
Evidence, § 691, n. 67 

Exchanges, reorganization, § 196 , 

Expenses paid in earning exempt income, 
deduction, § 253, n. 56 
Foreign source of income, § 111 
Fraternal beneficiary societies, § 417, p. 614 
Gains or profits from sale etc., of exempt 
property, § 175 
Gifts, § 112 

Compromise of claim with decedent’s es¬ 
tate, § 148 

Employer to employee, § 124 
Head of family, credit against net income, 
§ 872 

Inheritance, § 146 

Insurance companies, § 417, p. 614 
Interest received, § 115 

Involuntary transfers or conversions, § 188 
Life insurance proceeds, § 114 
Military or naval service compensation, § 128 
Mineral rights granted discoverer of de¬ 
posit by government, § 112 
Mutual insurance companies, § 417, p. 614 
Mutual savings banks, § 410 
Nonprofit corporations and associations, § 404 
Nonresident citizens earned income from for¬ 
eign sources, § 111 

Personal service corporations, § 396 
Prizes, § 112 
Real estate board, § 405 
Reorganization, generally, post 
Sale of companies’ assets as reorganization, 
§ 195 

Specie of income accepted, § 98, n. 54 
State and subdivisions, § 387 
Subsidiaries of tax-exempt corporations, § 
308 

Surtaxes, § 378, n. 31 
Validity of act, §§ 14, 16 
Exhaustion. Depreciation, depiction, obsolescence 
and exhaustion, deductions, ante, this head 
Expectancy as income, § 98 
Expenses, deduction, §§ 253-278, pp. 401-434 
Additional compensation, dediK'tion, § 200, 
p. 414 

Amortization of expenses, §§ 276, 277 
Attorney's fees, § 257; § 270, p. 425 
Away from home, § 264 
Bonuses, § 258 

Campaign expenses, loss in transaction for 
profit, § 284 

Cajiital expenditures, generally, ante, this 
head 

Carrying on trade or businesH, § 25‘4v pp, 403- 
405 

Commission, § 260, pp. 412-414 
Compensation for servlctis, § 260, pp. 411- 
415 

Computation of gain and profits from sales 
etc., §§ 170,171 
Contributions, § 263 

Cost of acquiring property or Interest, I 261 
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Income tax—Continued, 

Expenses, deduction—Continued, 

Costs, § 265 

Double deductions to be avoided, § 253 
Drilling expenses, § 271 
Entertainment, § 264 
Equipment cost, § 261 
Evidence to support deductions, § 693 
Extra compensation, deductions, § 260, p. 
414 

Family expenses, § 272 
Fines, § 265 

Foreign corporations, deductions, § 243 
Foreign taxpayers, deduction, § 253 
Forgiveness of employee’s debt, § 260, p, 412 
General expenses, defined, § 278 
Gratuities, § 258 

Illegality of trade or business expenses, de¬ 
duction, § 254, p. 402 
Improvements, § 266 
Insurance companies, § 278 
Insurance premiums, § 267 
Insurance reimbursement or compensation, 
deduction, § 253 

Liabilities incurred or paid, § 268 
License fees, § 260 
Litigation expenses, § 270 
Living expenses, §§ 204, 272 
Lodging, § 264 

Losses deductible, §§ 200, 291, 299 
Maintenance, § 26G 
Meals, § 264 

Medical expenses, deduction, § 272, n. 11 
Nontrade or noiibusiness expenses, deduction, 
§ 255; § 270, p. 425 
Attorney’s fees, § 270, p. 425 
Commission, § 260, p. 414 
Litigation expense, § 270, p. 423 
Oil and gas well developments, § 271 
Ordinary and luccssary expenses, §§ 253- 
275, pp. 401-431 
Attorney’s fees, § 257 

Particular expenses deductible, §§ 25G--277, 
pp. 407-432 
Penalties, 8 265 
Personal expenses, § 272 
Presumr)tions and burden of proof as to de¬ 
ductions, § 683 

Beasouable compensation for services, § 200, 
p. 415 

Becovery of items previously deducted, year 
in which taxable, § 225 
Bcdemptlon of securities, § 262 
Bcimbursement hj insurance or otherwise, 
deductions, § 253 
Bent, § 273 

Year In whidi deductible, § 274 
Bepairs, § 266 

Boversal of decision of tax court, § 753, n. 
17 

Boyaltios, S 273 

Year in which deductible, § 274 
Salaries, wages and compensation, year in 
which deductible, § 277 

Becurltles, cost of issuing and redeeming, § 
262 


Income tax—Continued, 

Expenses, deduction—Continued, 

Share in profits as compensation, § 260, p. 
414 

Taxes, § 260 

Time when incurred or accrued, § 275 
Trade or business, deductions, § 254, pp. 402- 
407 

Travel, § 264 

Unpaid expenses, §§ 274, 277 
Year or reriod in which deductible, §§ 225, 
274, 277 

Experiments, capital expenditures, § 153 

Extra compensation, taxation as income, § 383, 
n. 14 

Extraordinary dividends, power of congress to 
tax, § 3, p. 131, n. 66 

Extraordinary expenditures, commissions paid in 
connection with long term leases, § 260, pp. 
413, 414 

Factory, capital assets, § 151, n. 78 
Deduction of losses, § 286, n. 90 

Fair market value, 

Construction of term, § 94, n. 28 
Cost or value for deduction of loss, § 309 
Decedent’s estate, gain from sale of asset 
§ 177 

Defined, § 173 

Depletion allowance basis, § 359, p. 530 
Oil and gas wells, § 362 
Depreciation, computation, § 356, p. 525 
Determination of income, § 98, n. 64 
Devise, bequest or inheritance, deduction of 
loss, § 289 

Distribution to stockholder under liquidation, 
taxable income, § 140 
Dividends paid credit, allowance, § 374 
Estoppel by failure to sot up stock as income 
in return, § 166, n. 47 

Exchange of property, gain or profit, § 191, 
pp. 327-332 

Gifts, deduction of loss, § 288, n. 34 
Improvement by lessee as taxable income of 
lessor, § 113 

Installment sales, payment of gain or profit, 

§ 187 

Options to purchase as dividends, § 136 
Patents, depreciation base, 8 363, n. 62 
Property acquired in exchange, computation 
of gain, § 180 

Property distribution as dividend, § 135 
Selling price for computing profits and gains, 
§ 1T2 

Stock or securities, 

Computation of gain or profit, § 181; § 
182, pp. 313, 315, 310; § 185 
Deduction of loss, § 311 

Taxation of income received in property, § 101 
Timber depletion allowance, § 364 
Valuation of capital for determining gain, $ 
164 

Family, 

Advances, deduction as bad debt, § 322 
Avoidance of tax, § 80 

Exchange or sale, deduction of loss, §§ 308, 311 
Transfer of source of income to avoid tax, § 
83, n. 59 
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Income tax—Ck)ntinned, 

Family—Continued. 

Trusts, liability for tax, § 422, p. 626 
Family allowances, taxable income, § 105 
Family expenses, deductions, § 272 
Family holding corporation, exchange of minority 
interest for majority interest in, reorganiza¬ 
tion, § 228 

Family partnership, § 413 
Farm, 

Losses, transaction for profit, § 2S4 
Operated by lawyer, deduction as expense, § 
256, n. 27 

Farm loan bonds, exemption of interest, § 115 
Farmer’s associations, rebates, deduction as ex¬ 
penses, § 258, n. 40 

Federal control of railroads, compensation for 
use of property as income, § 104 
Federal obligations, exemption of interest, § 115 
Federal officers and employees, compensation, § 
128 

Federal taxes, deduction, § 349 
Federal Trade Commission, attorney’s fees, de¬ 
duction as expenses, § 257, n. 34 
Fee, cancellation of fee as part of cost of stock 
in computing gain, § 182, p. 313, n. 39 
Ferries, government subsidy as taxable income, 
§112 

Fictitious or theoretical. 

Gains from reorganizations, exemption, § 192 
Losses, deductions, § 280, n. 3 
Fiduciary relationship, 

Liability for tax, § 419 

Penalty compromise as taxable income, § 108 
Finance charges, computation of profits and gains 
from sale, etc., § 171, n. 27 
Findings on review of assessments by tax court, 
operation and effect of findings in estate tax 
case, § 713 
Fines, deduction as, 

Expenses, § 265 
Losses, § 301 
Fire, 

Loss as deductible, §§ 285, 306 
Sale for deduction of loss, § 286, p. 445, n, 10 
Fire insurance, income tax, ante 
First in, first out, rule, ante 
Fiscal year. 

Amortization allowance for war facilities, § 
231, n. 57 

Capital net loss, change from calendar year, 
§ 628, n. 7 

Change in fiscal year, time for deduction of 
loss, § 344, n. 65 
Flood, losses deductible, § 285 
Flood tide, deduction of expense for protection 
against, § 266, n. 42 

Fluctuation in value, deduction of loss, § 280, n. 
3; §296 

Foreclosure. Mortgages, generally, post 
Foreign corporations, ante 

Foreign exchange, shrinkage in value as deducti¬ 
ble loss, § 296, n. 3 

Foreign ftind, shrinkage in value as deductible 
loss, § 206, n. 2 


Income tax—Continued, 

Foreign government, license fees paid to, deduc¬ 
tion as expense, § 269, n. 64 
Foreign insurance companies, deductions, § 248, 
pp. 394, 395 

Foreign loss, deduction of worthless property, § 
330, n. 16 

Foreign personal holding company, rejection of 
return by revenue agents affecting right to 
deduction, § 555, n. 93 
Foreign source of income. 

Bonus for services rendered as taxable in¬ 
come, § 124, n. 47 
Compensation for services, § 123 
Exemption, § 111 

Resident citizen receiving compensation as 
consul for foreign government, § 127 
Foreign taxes, deduction, § 352 
Foreign taxpayer, exp(^nses deductible, § 253 
Foreign trade, liability of person engaged in pro¬ 
moting, § 393 

Forfeited or unclaimed money as income, § 104 
Forfeiture, 

Charter, evidence of liquidating dividend, § 
137, n. 78 

Sale or exchange for deduction of loss, § 286, 
p. 445, n. 8 

Forgiveness of employee’s debt, deduction as ex¬ 
pense, § 260, p. 412 

Form of transaction disregax*ded in construction 
of transactions, § 95 
Fractional year, generally, ante 
Fraternal beneficiary societies, exemption, § 417, p. 

614 

Fraud, 

Charging off of worthless debt, § 327, n. 87 
Erroneous deduction to reduce lux, § 79', u. t*l 
Litigation expenses, deduction, § 270, p. 423, 
n. 68 

Loss, year in which deductible, § 339 
Mail order fraud, deduction of litigation ex¬ 
penses, § 270, p. 423, n. 68 
Profits under void lease as taxable imroine, § 
110 

Sale of stock, computation of gain or profit, § 
381 

Trust created to reduce tax, § 80 
Waiver of limitations obtahu'cl by fratul, § 
604 

Fruit growers’ associations, liability for tax, § 
408 

Furniture and fixtures, depreciation allowance, § 
357, n. 36 

Future expenses, deduction, § 274, n. 27 
Future income, assignment, persons liabU^ for tax, 
§§ 384, 300 

Future indebtedness, cauceliation to stockhohk'r 
as liquidating dividend, § 140, n. 29 
Future liability, deduction as expeuse, § 2(58; § 
274, n. 27 

Future patents, depreciation base, § 3(53, n. 61 
Future payments, promise to make, yemr in which 
income taxable, § 224 

Future profits, deduction of gift, § 235, n. 70 
Gains and profits from sales, (‘xeluinges and other 
disposition of property, S| 105«l9l, pp, 
203-332; §430 
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Income tax—Continued, 

Gains and profits from sales—Continued, 

Accumulation of profits to prevent surtaxes 
on shareholders, § 380 
Bequest, property acquired hy, § 177 

Cost of stock acquired hy, § 182, p. 314 
Bonds, 

Exchange of, § 191, p. 329 
Year in which income taxable, § 228 
Business becoming unlawful, losses deducti¬ 
ble, § 292 

Cancellation of government contract, year in 
which profits taxable, § 224 
Capital gains or profits, ante, this head 
Charitable purposes, deduction of contribu¬ 
tions, § 370 

Compensation as share in profits, deductions 
as expenses, § 260, p. 414 
Computation of gains, § 170 
Contracts, year in which taxable, § 224 
Contributions, deduction, § 371 
Controlled corporation, transfer to, § 191, p. 
330 

Cost of property, 

Computation, § 171 
Stock, § 182, pp. 313-317 
Cost-plus contracts, year in which income tax¬ 
able, § 224 

Credit against net income, § 373 
Dealings in property making gains taxable, § 
168 

Decedent’s estate, § 17G 
Defined, § 154 

Demolition of building not used for, deduction 
of loss, § 295 

Derived from capitals, § 98 
Devise, property ac<piired by, § 177 
Dispositions resulting in gains, § 168 
Dissolved corporation, liability for tax, § 400 
Dividends, generally, ante 
Estates, liability for tax, § 426 
Estoppel of taxpayer, § 106 
Evidence of profits taxable, § 692 
Exchange of property, § 191, pp. 327-332 
Sale of proi)erty rec'eivcd in exchange, § 
180 

Stock, § 185 ; § 101, p. 329 
Excise tax on net income of corporation, § 
522, n. 51 
Executor, 

Deductions, §240, n. 92 
Xh’operty purchased by, § 177 
Exempt property, § 175 
Expens(vs of as cover for distribution of prof¬ 
its, deduction, § 253, n. 57 
Fair market value, § 173 
Gift, jmoperty accpfired by, § 179 

Cost in computing gain, § 182, p. 316 
Tm‘ome as roali/.ed gain, § 98, n, 68 
Inheritance, property acquired by, § 177 
Cost in computing gain, § 182, p. 314 
Installment sales, § 187 

Year in which taxable, § 218 
Intent of parties, § 168 
Inttircforporate transaction, § 189 
Int(u*est paid to stockholders as dividends, § 
238, p, 387, n, 11 


Income tax—Continued, 

Gains and profits from sales—Continued, 

Involuntary transfers or conversions, § 188 
Joint adventures, year in which profits tax¬ 
able, § 223 

Liquidating dividend, § 140 
Long-term contracts, year in which income 
taxable, § 224 

Losses in transactions for profit, deductions, § 
2S4, pp. 439-442 ; §290 
Market value, § 173 

Mortgaged property, liability of receiver for 
tax, § 434 

Necessity of gain or profit and realization, § 

167 

Options, § 169 

Partnership transaction, § 190 
Income subject to tax, § 116 
Wagering gain, § 116, n. 65 
Year in which taxable, § 223 
Payment of percentage of profit, deduction 
as expenses, § 271, n. 8 
Period in which taxable, § 217, pp. 3G2-3G5 
' I^remium investment, taxable income, § 114 
' Property hePd for productive use or invest¬ 
ment, exchange for similar property, § 

168 

Bealized gains required, § 167 
Beimbursement for loss as taxable income, § 
109 

Bents, year in which income taxable, § 226 
Beorganization, §§ 192-205, pp. 332-350 
Bestoration liability, year in which taxable, § 
221 

Betirement of partner, income subject to tax, 
§ 116, n. 65 

Be view of decision of tax court, § 729, n. 74; 
§ 734 

Salary as distribution of profit, deduction as 
expense, § 260, p. 413 

Special machine, year in which taxable, § 
206, p. 352, n. 37 
Stock and stockholders, post 
Stock dividends, § 184 
Subscription rights, § 184 
Syndicates, year in which taxable, § 223 
Testamentary trustees, property purchased 
by, § 177 

Time with reference to which value is de¬ 
termined, § 174 

Trade or business, income taxable, § 122 
Trading in commodity futures as income, § 
104 

Trusts, § 178 

Deductions allowed, § 245, n. 66 
Liability for tax, § 426 

Undistributed profits, tax on net income, § 
379 

Validity of act, § 14 

Value in computing, §§ 171-174, pp. 300-304 
Wagering gain of partnership as subject to 
tax, § 116, n. 05 
Gambling, 

Computation of amount due, § 595, n. 9 
Deduction of loss, § 286, n. 89; §§ 301, 336 
partnership, 

Gain subject to tax, § 110, n. 65 
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Income tax—Oontinned, 

Gambling—Continued, 

Partnership—Continned, 

Persons entitled to deduct loss, § 336 
Profits as taxable income, § 110; § 116, n. 
65 

Gas companies, deposits and refunds on claim 
by customers, year in which taxable, § 221, 
n. 16 

General expenses, definition, § 278 
Gift tax, 

Payment affecting liability for tax on income 
from, § 422, p. 625, n. 5 
Prevention of avoidance of income tax, § 
504 

Gifts, ante 

Gin companies, patronage dividend, deduction, § 
234, n. 72 

Going concern value, computation of profits and 
gains on sale etc., § 171 

Gold coin, amount of tax on income received in 
gold coin, § 101, n. 89 

Gold content of dollar, no significance in deter¬ 
mining capital gain, § 160 
Good faith of taxpayer, determination of worth¬ 
lessness of debt, § 325 
Good will, ante 

Government contracts, rate of tax on income de¬ 
rived, § 377; n. 30 
Graduated tax, § 377 

Compensation for services, year in which tax¬ 
able, § 207 

Surtax on undistributed profits, § 370 
Validity of act, § 13 
Grantor defined, § 423, p. 631, n. 61 
Gratuities, ante 
Gross income, 

Deductions, §§ 229-371, pp. 375-553 
Recovery of items previously deducted, year 
in which taxable, § 225 

Ground rents, year in which income taxable, § 
226 

Guaranty companies, liability as insurance com¬ 
panies, § 417, p. 612, n. 83; § 417, p. 613, n. 
94 

Guaranty insurance, deduction of premium as ex¬ 
pense, § 267, n. 47 
Guardian and ward, ante 
Head of family, credit against net income, § 372 
Health and accident insurance, unearned premi¬ 
um on noncancelahle policy, § 103, n. 97 
Hedging, ante 

Highway patrolmen, uniform as, 

Deductible expense, § 272, n. 15 , 

Non business expense, § 255, n. 25 
Highways, deduction of expense of relocation, § 
256, n. 29; § 299, n. 26 
Hobbies, deduction, 

Expense, § 272, n. 11 
Loss from trade or business, § 283 
Holding companies, ante 
Home, ante 

Hospitals, contributions to as deductible expense, 
§ 2(53, n. 27 

Houseboat, loss in transaction for profit, § 284, 
n. 77 


Income tax—Continued, 

Housing corporations, liability for tax, § 408, n. 
13 

Husband and wife, ante 
Identifiable event, defined, § 282 
Ignorance of law, determination of worthlessness 
of debt, § 325, n. 64 
Illegal acts. 

Acquired income as taxable income, § 110 
Losses deductible, §§ 292, 301 
Trade or business expenses, deduction, § 254, 
p. 402 

Import duties, change of method of accounting, 
§ 628, n. 86 

Impounded income, year in which taxable, § 206, 
p. 353; § 217, p. 364 
Dividend, § 215 

Impounded property, liability of receiver for tax, 
§ 434 

Improvements, ante 
Income, 

Amount and computation, §§ 101-103, pp. 229- 
232 

Defined, §§ 94, 98; § 423, p. 631, n. 61 
Insurance companies, § 103 
Net income defined, § 102 

Particular acts or transactions resulting in, 
§§ 104-122, pp. 232-253 
Realization, § 09 

Right to retain income received, § 100 
Taxable income, 

Accounting periods for computation, § 
621 

Evidence, §§ 681, 602; § 920, p. 11(50 
Presumption on review of decisions of 
tax court, § 739 

Review of decisions of tax court, §§ 734, 
739, 747 

Tax period and income attributable 
thereto, §§ 20(5-228, pp. 351-375 
Validity of statute, § 14 

Incorporation, partnership, eKt()r)pel by failure to 
return profit from incorporation, § 16(5, ii. 
46 

Increase, 

Burden of proof on review by tax court, § 
709, p. 938, XL 52 
Power of congress, § 3, p. 133 
Indebtedness. Debts, generally, ante, this head 
Indemnity, deduction of loss, i5§ 287, 305 

Incurred in trade or husim^ss, § 2<S3, n. 44 
Indopiuident contractor, evidence of exemption, § 
691, n. 70 
Indians, post 

Industrial loan corporation, surtax on undistrib¬ 
uted profits, § 379, n. 37 

Infants, credit against not incorne for dependents, 
§ 376 

Information, refusal to give as ofi’emse, § 090 
Inheritance, 

Gains and profits, 

Basis of determination, § 177; J 182, p* 
314 

Validity of act, § 14 

Indian property, liability for tax, § 302 
Loss of property aaiuired, deduction, j 2BI> 
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Income tax—Continued, 

Inheritance—Continued, 

Stock acquired by, computation of gain in 
sale, § 182, p. 314 

Taxable income, §§ 146-150, pp. 276-278 
Time of holding property for determining 
capital gain, § 157 

Inheritance, legacy and succession taxes, 

Credit by beneficiary on income tax, § 236 
Deduction, §§ 14, 351 
Injunction against. 

Assessment, §§■ 696, 825 
Ccfllection, ante, this head 
Injuries. Damages or injuries, ante, this head 
Insects, allowance for depletion etc., § 279, p. 

435, n. 2; § 364 
Insolvency, post 

Inspection of returns and reports, § 641 
Installment contracts, post 

Installment method of accounting, § 595, n. 9; § 
625 

Insurance, post 
Intangible property, 

Depreciation, § 357 

Valuation to determine capital gain or loss, 
§ 164 

Intent, 

Carrying on trade or business for deduction 
of expenses, § 254, p. 404 
Distribution of profits or capital, § 151 
Gains or prolits from sales etc., § IGS 
Intercompany transactions, post 
Interest, 

Accrual for deduction, § 239 
Accrued interest as capital, § 151, n. 77 
Bonds or stock paid to nonresident alien, 
validity of act, § 14 
Construction of term, § 94, n. 28 
Cost of property for computing gain or profit 
from sale etc., § 171 

Deduction, §§ 237-230, pp. 383-389; § 252, n. 
48; § 256, n. 29; § 303 
Bad debt, § 322 
Estate tiix, § 494, p. 723 
Deilnitions, § 248, p. 395 
Dividends, 

Applied on interest in sale of stock to 
employees, § 100, n. 85 
Distinguished, § 238, p. 386 
Exempt from tax, § 115 
Government obligations, credit in computing 
tax, § 243, n. 57 

Insurance proceeds held by insurer under 
agreement to pay interest, § 114 
Items deductible as interest, § 238, pp. 384- 
388 

Life insurance company, deduction, § 248, p. 
395 

Losses deductible, § 303 
Nonresident aliens, liability for tax, § 386 
Ovmpayment, § 1)27, n. 20, 27 
. Paid or accrued, deduction, § 237 
Payment for deduction, § 239 
Itefunds, § 854, n. 2 

Stockholder, deduction as expense, § 256, 
n. 29 

Ketroactive operation of law, § 00 


Income tax—Continued, 

Interest—Continued, 

Tax free securities, deduction as had debt, § 
322 

Tax period, § 220 

Taxable income, § 115, pp. 243-246 

Review of decisions of tax court, § 747, 
n. 40 

Withholding tax on interest at source, in¬ 
come of bondholder, § 121 
Year or period in which deductible, § 252, n. 
48 

Interest coupons attached to bonds etc., amounts 
received on redemption as capital gain, § 158 
Interstate commerce commission, direction of con¬ 
struction of revenue laws, § 94, n. 20 
Intoxicating liquors, post 
Inventories, generally, post 
Invested capital, § 162 

Constimction of term, § 94, n. 28 
Investment companies, accumulation of profits to 
prevent surtaxes on shareholders, § 380, n. 55 
Investment trusts, post 
Investments, post 

Involuntary transfer or conversion of property, 
Burden of proof, § 681, n. 88 
Eminent domain, ante 
Profits or gains, § 188 

Jeweler’s safety fund, liability as insurance com¬ 
pany, § 417, p. 612, n. 83 
Joint account, assigned income, liability for tax, 
§ 431 

Joint ownership of property transferred in ex¬ 
change for stock, § 315, n. 83 
Joint returns. 

Burden of proof as to loss, § 685, n. 25 
Credit against net income, § 372 
Husband and wife, ante 
Liability for tax, § 388 
Persons against whom assessment made, § 
594 

Joint stock associations and companies, post 

Joint tenancy, post 

Judges, 

Federal courts, compensation, § 128 
Ti'aveiling expenses, deductions, § 264, n. 31 
Judgment, 

Bad debt deduction, § 321, n. 81 
Losses, year or period in which deductible, 
§ 342 

Money paid in satisfaction of judgment sub¬ 
sequently reversed, § 221, n. 14 
Necessity of obtaining judgment to determine 
debt as uncollectible, § 326 
Payment as deductible expense, § 270, p. 425, 
n. 95 

Period in which income is taxable, § 206, p. 
353 

Settlement, deduction of expenses, i 270, p. 
425 

Summary judgment for refund because of 
computation of loss on sale of stock, § 
312, n. 54 

Year in which deductible, § 252, n. 51 
Judlctial notice of depression in assessment of 
tax, § 674, n. 44 
ICiekbacks, taxable income, § 110 
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Income tax—Continued, 

Labor organizations, exception from operation, § 
16, p. 148, n. 39 

Legal expenses in defending or protecting title 
to property as capital expenditure, § 153 
Liberal or strict construction. Constitutional and 
statutory provisions, ante, this head 
Libraries, contributions to endowment fund, de¬ 
duction as expense, § 263, n. 28 
Licenses, post 

Liens, § 75^767, pp, 989^1004 
Accrual of lien, § 763 
Cancellation, § 767, p. 1001, n. 11 
Construction of statute, § 758, n. 79 
Creation, § 760, n. 97 
Enforcement, § 766, n. 82, 94, 97 
Extinguishment, § 767, p. 1000 
Necessity of return or assessment, § 760 
Notice of lien, § 761 
Priority, § 764 
Property subject to, § 762 
State’s power to tax, § 758, n. 84 
Transferee with notice as taking subject to 
lien, § 767, p. 1002, n. 22 
Life estates, post 
Life insurance, post 

Lighting, deduction of improvement as expense, 
§ 266, n. 42 
Limitations, 

Action for collection, § 803 
Assessment, ante, this head 
Barring deficiency tax, distortion of income 
for later year to rectify error, § 580 
Credits of overpayments against taxes barred 
by limitations, § 785, p. 1031 
Estoppel by failure to set up stock as in¬ 
come in making return, § 166, n. 47 
Examination of third person after assessment 
barred, § 673, n. 37 

Lien for taxes, enforcement, § 766, n. 07 
Refund, § 846, pp. 1079-1081 
Worthless debt, deduction as loss, $ 321, n. 84 
Year in which income taxable, § 206, p. 355, 
n. 79 

Liquidating dividends, post 
Liquidating trust, 

Sale or exchange for deduction of loss, § 286, 
p. 447 

Validity of act exempting from tax, § 14 
Liquidation, post 
Literary organizations, 

Deduction of contributions, § 309 
Liability for tax, § 411 

Literary property, depreciation allowau(*e, § 36«3 
Litigation expenses, deduction, § 270, pp. 422-425 
Losses deductible, §§ 285, 290 
Livestock, depreciation allowaiico, § 357, n. 36 
Living expenses, deduction, § 272 
Living quarters, 

Payment for services, § 125, n. 61 
Rental value of quarters furnished aiuny of- 
ficer as taxable income, § 128 
Lloyd’s plan, liability as insurance company, § 
417, p. 612, n, S3 
Loans, post 

Lobbying, deduction of attorney’s fees as exj)ens- 
cs, § 257, n. 35 


Income tax—Continued, 

Local taxes, deduction, § 351 

Lodging, deduction as expense, § 264 

Long term contracts, post 

Long term leases, post 

Losses, deductions, §§ 279-347, pp. 434-508 

Accounting methods, year in which deducti¬ 
ble, § 338 

Actions, year or period in which deductible, 

§ 342 

Actual loss, necessity, § 280 
Affiliation, § 319 ^ 

Amortization of debt discount and expenses, 
§§ 291, 345 

Amortization of war facilities, computation, 

§ 231 

Amount deductible, § 290 
Attorney’s fees, § 290 
Avoidable loss, § 321, n. 90 
Bad debts, generally, ante this head 
Bankruptcy, year or period for deduction, § 
343 

Basis of measuring, § 312 
Bonds, losses from sale or exdiange, limita¬ 
tion of credit as direct tax, § 91, n. 1 
Business becoming unlawful, § 292 
Capital expenditures, § 293 
Capital loss, ante, this bead 
Carry-over authorized by statute, § 344 
Casualties, § 300 

Causes of loss, §§ 285, 286, pp. 442-447 
Certainty for deduction, § 330 
Closed transaction, 

bbxecl by an identifiable cx’'<'nt, § 282 
Year or period in wlii<'h d(‘(Iuctil)le, § 
Consolidated returns, § 320 
Continuity of interest following reorganiza¬ 
tion, § 318, p. 475 

Contributions to restore solvency, § 294- 
Corporations, persons entith'd to deduct, § 333 
Cost or value of property, § 3(i9 
Damage to property, § 3()(J 
Demolition or removal of buildings or struc¬ 
tures, § 295 

Dei)reciatiou, dei)l(4,ion, obsolcsccnice and ex¬ 
haustion deductions, gemaaiUy, ante, this 
head 

Deatnidion of property, § 308 
D(4,cnnination, § 281 

Dliuinution of loss as gain, profit or income,. 
§ 98, n, 01 

Discharge of debt, § 2J)7 
Disposition of projitufiy, 308 

Cost or vahie of profsnl.y, § 309 
Doul)le deduction, § 319 

Consolidated rd.urns, § 320 
Emlwzzhanent, § 307 

Estates, persons enCthni to (k'dtmt, § 334 

Expenses, §§ 2fK), 201, 299 

First in, first ottt, rule, § 313 

Forefign cottKjrulions, dcKhictiows, J 243 

Oifts, §§ 288, 314 

Good will, § 3(K) 

Guaranty contract, § 305 
Husl)anci and wife, transaetiona between, §. 
317 

Illegal act, § 301 
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Income tax—Continued, 

Losses, deductions—Continued, 

Indemnity contract, § 305 
Inheritance, devise or bequest, property ac¬ 
quired by, § 289 

Insolvency, year or period for deduction §§ 
342, 343 

Installment contracts, post 
Insurance, losses not compensated by, § 287 
Insurance companies, persons entitled to de¬ 
duct, § 335 

Intercorporate transactions, § 319 
Interest, § 303 
Inventory losses, § 304 
Investment property, § 310 
Investments, § 283 

Items deductible, §§ 290-307, pp. 449-460 
Judgment, year or period in which deducti¬ 
ble, § 342 

Judicial notice of depression in assessment 
of tax, § 674, n, 44 

Liquidation, year or period in which deducti¬ 
ble, § 343 

Liquidation distribution, § 298 
Tjitigation expenses, § 290 
Loans, § 283 

Nature and existence of bad debt for deduc¬ 
tion, § 322 

Nature of loss. §§ 285, 286, pp. 442-447 
Negligent act, § 301 
Ordinary loss, § 286, pp. 443-447 
Over period of years, year in which income 
taxable, § 206, p. 352, n. 45 
Partial loss, year in which deductible, § 337 
Partnerships, persons entitled to deduct, § 
336 

l*ersonal home dealings, § 283 
Persons entitled to deduction, §§ 332-336, pp. 
494-498 

Physical loss, year in which deductible, § 339 
Ih-esumptions and burden of proof, § 685 
l^revious or subsequent years, year or period 
in which deductible, § 334 
Profit, transactions for, § 284, pp. 439-442 
Amount dCMluctible, § 290 
Ih’opeiiy of another corporation, acquisition, 
§ 318, p. 475 
n(4)ate, § 304 

K(‘capitali7aition, § 318, p. 474 
Recoupment or reduction as taxable income, 
§ 119 

Recovery of items previously deducted, year 
in which taxable, § 225 
Reorganisation, § 318, pp. 472—170 

Kxchange of stock or security for other 
stock or security, § 198 
Reserves for, deduction, § 241 
Bale or exchange of property, § 308 
Capital or ordinary loss, § 280, p. 445 
ICstablish losses to avoid tax, § 81 
Stock and bonds, § 91, n. 1; §§ 311-314, 
pp* 4CK)-470; § 315 

Year or period in which deductible, § 
341 

Block and stockholders, post 
Bubse(iucnit years, year or period in which 
deductible, § 344 


Income tax—Continued, 

Losses, deductions—Continued, 

Tax sales, generally, post this head 
Theft, § 307 

Tort of taxpayer, deductions, § 229, n. 18 

Trade or business, § 283 

Transfers, 

Corporation controlled by transferor, § 
316 

Property in exchange for stock, § 315 
Trusts, post 

Unlawful business, § 292 
Worthless debts. Bad debts, generally, ante 
this head 

Worthless property, deduction of loss, post, 
this head 

Year or period in which deductible, §§ 337- 
347, pp. 498-508 

Losses of gains and profits, reimbursement for 
as taxable income, § 109 

Magazines, circulation expenses as capital expen-* 
ditiire, § 259, ii. 53 

Mail order fraud, litigation expenses, deduction, 
§ 270, p. 423, n. 68 
Maintenance, 

Deduction as expenses, § 266 
Payment by trustee for maintenance of bene¬ 
ficiary, capital expenditure, § 293 
Majority stockholder, use of corporation to pur¬ 
chase stock sold to avoid tax, § 81, n. 41 
Manufacturer, income taxable, § 122 
Margin accounts, first in, first out, rule, deduc¬ 
tion of loss, § 313 

Marginal contracts, capital assets for deduction 
of loss, § 286, n. 90 
Marine insurance, 

Award of mixed claims commission as in¬ 
come, § 103, p. 232, n. 1 
Earned premiums, § 103, n. 96 
Market value. 

Amortization allowance for war facilities, § 
231 

Bonds, deduction of partially worthless debt, 
§ 323 

Casinghead gas, depletion allowance, § 362, n. 
44 

Deduction as expense of stock issued for 
services, § 260, p. 412, n. 71 
Depletion allowance, § 359, p. 530 
Pair market value, generally, ante, this head 
Options to purchase as dividends, § 136 
Sale or exchange, deduction of loss, § 308, n. 
86 

Stock, gain or profit from sale, § 181 
Stock dividend in stock of other corporation, 
§ 144 

Worthless debt, amount of deduction, § 328 
Married women. Husband and wife, generally, 
ante 

Massachusetts trust, post 

Maturity of obligation, deduction of bad debt, § 
322 

Meals, deduction as expense, § 264 
Medical expenses, deduction, § 272, n. 11 
Merger, post 

Military or naval service, exemption of compen¬ 
sation, § 128 
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Mineral leases, post 

Minors, credits against net income for dependents, 
§ 376 

Mines and minerals, post 
Minimization, §§ 78-^, pp, 208-214 
Mistake, 

Delivery of wrong shares through mistake, 
computation of gain, § 182, p. 314, n. 50 
Interest accrued by mistake as taxable in¬ 
come, § 115, n. 62 

Mixed claims commission, income tax, post 
Monopolies, obsolescence claim for property pur¬ 
chased to create monopoly, § 358 
Morris Plan Bank, surtax on undistributed profit, 
§ 379, n. 37 

Mortgage bond, retirement at discount, taxable 
income, § 118, n. 78 

Mortgage guaranty company, liability as insur¬ 
ance company, § 417, p. 612, n. S3 
Mortgages, post 
Motive, gift, § 112 
Motor vehicles, post 
Moving pictures, income tax, post 
Municipal bonds, exemption of interest, § 115 
'Municipal corporations, post 
Mutual beneficial associations, dues paid by mem¬ 
bers as income, § 103 
Mutual insurance, post 

Mutual savings banks, validity of act exempting, 
§ 16, p. 148, n. 39 
Natural gas, 

Depletion allowance, §§ 360-302, pp. 533-537 
Surtax on income from sale of property, § 378 
Nature and existence of bad debt for deduction, 
§ 322 

Nature of income taxable, § 98 
Nature of tax, § 93 
Necessary, defined, § 254, p. 406 
Negligent acts, losses deductible, § 301 
Net income, 

Defined, §102; § 372, n. 8 
Method of computation as question of fact, § 
616 

Newspapers, post 

Ninety-nine year leases. Long term leases, gen¬ 
erally, post 

Nonhusiness expenses, attorney’s fees, § 270, p. 
425 

Noncaiicellable policies, deduction for additional 
reserves, § 249, p. 398, n. 29 
Nonprofit corporations and associations, liability, 
§ 404 

Nonresidents, post 

Noiitaxable income of insurance company, deduc¬ 
tion of expenses incurred in earning, § 278. 
n. 86 

Nontrado or nonbusiness expenses, deduction, § 
255 

Notice of deficiency, burden of proof on review by 
tax court, § 70t), p. 938, n. 63 
Number of trusts or beneficial interests liable for 
tax, § 420 

Obsolescence. Depreciation, depletion, obsole¬ 
scence and exhaustion deductions, ante, this 
head 


Income tax—Continued, 

Offenses, 

Disclosure or publication of tax information,. 
§ 990 

Evasion or avoidance of liability, generally, 
ante, this head 

Payment, failure to pay, § 993 
Questions for jury, § 1017 
Refusal to give information, § 990 
Returns and reports, generally, post, this 
head 

Sentence, § 1020, n. 50 

Ofiicer or employee, construction of term, § 94, n. 
28 

Officers, extra compensation to avoid tax, § 82 
Offset, 

Partnership losses against personal gains, § 
336 

Recovery of items previously deducted, year 
in which taxable, § 225 
Worthless debt, deduction, § 328 
Oil, post 

Oil and gas leases, post 
Oil and gas wells, post 

Oil burning equipment, expenses deductible as 
loss, § 209, n. 25 
Options, post 

Ordinary and necessary expenses, 

Deductions, §§ 253-275, pp. 401-431 
Defined, § 254, p. 405 

Ordinary income, presumptions as to correctness 
of commissioner’s determiiuition, § 700, p. 939 
Ore. Mines and minerals, gcMun’ally, r)(>st 
Organization expense, loss dcMlnctible, § 290 
Other disposition, construction of term, § 94, n. 
28 

Other evidence of indebtedness with interest cou¬ 
pons or in registered form, construction of 
phrase, § 158 

Overcharges resulting from errors, taxable in¬ 
come, § 110 

Overdrafts, deduction as bad debt, § 322 
Overpayment, 

Credit in payment of tax, § 774 
Recovery after filing waiver of limhations, § 
846, p. 3080, n. 62 

Overriding commissions, year in which inwmo 
taxable, § 207 

Overriding royalties as income, § 100, n. S-1 
Ownership of property, 

Iversons liable for tax on income, § 383 
Taxation of trust Ixmefiriary as owner, J 
427, n. 0 

Padding of invc^stment extHmsc^s, d(Hl actions by 
insurance company, § 278 
Paid, 

Construction of tenu, § 94, n. 28 
Defined, §§ 239, 274 
Paid in surplus, 

Computation of depreclarion for property ac¬ 
quired as paid in surplus, § 35<i, p, 524 
Dividend sui)Ject to tax, § 134 
Paper losses, deduction, § 2H(), n, 3 
Paper profits, 

Exeliango for another eorporafJorfs assets or 
stocks as re<)i.“ganization, j 200 
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Income tax—Continued, 

Paper profits—Continued, 

Realized gain as necessary for gain or profit 
from sale, § 167 

Paraphernal property, liability for tax, § 3S9, n. 
71 

Parent and child, post 

Partial allowance of depreciation, § 358, n. 50 
Partial cancellation of indebtedness as taxable 
income, § 107 

Partial liquidation. Liquidation, post 
Partial loss, 

Corporate stock, deduction, § 331 
Year in which deductible, § 337 
Partial redemption of preferred stock, credits 
against net income, § 373, n. SO 
Particular acts or transactions resulting in in- i 
comes, §§ 104-122, pp. 232-253 
Particular words and phrases, 

Construction, § 94 
Definitions, generally, ante 

Partnership, post 
Par value, post 
Patents, post 

Patronage dividend, deduction, § 234 
Paving contracts, maintenance for period of 
years, year in which income taxable, § 224, n. 
51 

Payment, §§ 768-781, pp. 1004-1026 
Agreements for, § 777 
Another person, § 121 

Collection by application of overpayments, § 
785, p. 1028 

Credit for overpayment, § 774 
Employer paying employee’s income tax, com¬ 
pensation for services, § 125, n. 61 
Extension of time, § 772, n. 53 
Fiduciary’s liability, § 770 
Interest, § 778, n. 75 
Deduction, § 230 

Medium of payment of compensation for 
services, § 125 

Nonpayment as offense, §§ 003, 1017 
I\u-i()(l and taxes covered, § 779, n. 93 
Presumptions and burden of proof, § 687 
Receiving payment as requisite for gain or 
profit from sale, § 167, n. 50 
Recovery of overpayment after filing waiv¬ 
er of limitations, § 840, p. 1080, n. 62 
Stockholder for r>roperty or release of claims 
as taxable dividends, § 135 
Stockholders’ liability for, § 771, p. 1010 
Transferee’s liability, § 771, p. 1008; p. 1010, 
n. 15 

Withholding of tax at source, § 7G0 
Penalties, 

Compromise as taxable income, § 108 
Deduction as expenses, § 265 
Enforcement of, § 076 

Evidence in action to enforce, § 981, nn. 51, 
57 

Failure to make returns, § 972 
Fraud, § 973 

Litigation expenses, deduction, § 270, p. 423, 
n. 73 

Pensions and r^rement allowances, post 


Income tax—Continued, 

Percentage of gross sales, assessment on basis of, 

§ 505, n. 9 

Periods for accounting, § 621 
Person defined, § 383 
Personal charge against taxpayer, § 93 
Personal expenses, deduction, § 272 
Personal finance companies, surtax on undistrib¬ 
uted net income of personal holding compa¬ 
nies, § 381, n. 77 

Personal holding companies, post 

Personal property, taxation as direct tax, § 90 

Personal property taxes, deduction of taxes paid, 

§ 351 

Personal representative, power of congress to tax, 

§ 3, p. 133 

Personal service corporations, post 
Personal services, assignment of money to be¬ 
come due to a trustee, liai>ility for tax, § 431 
Persons entitled to deductions, §§ 242-250, pp. 
389-390 

Persons liable, §§ 383-434, pp. 574-645 
Affiliated companies, § 308 
Alien trust, § 418 
Assigned income, § 431 
Assignees for benefit of creditors, § 434 
Associations, §§ 804, 305, pp. 586-594; §§ 
404-417, pp. 600-615 
Taxable as corporations, §§ 402, 403 
Benevolent associations, § 411 
Boards of trade, § 405 
Bondholders, § 307 

Building and loan associations, § 406 
Business leagues, § 405 
Cemetery companies, § 404 
Chambers of commerce, § 405 
Civic leagues or organizations, § 404 
Clubs, § 407 

Community or separate income, § 389 
Community properly, § 380 

Partner’s share in earnings, § 414 
Co-operative associations, § 408 
Corporations, § 16; §§ 306-401, pp. 504-600 
Holding title for exempt organizations, 
§ 400 

Death of partner, § 415 
Decedent’s estate, § 433 

Discretion as to accumulation or distribution 
of trust income, § 430 
Dissolved corporations, § 400 
' Educational associations, § 411 

Employees’ trusts, § 432 
Estates, §§ 418-434, pp. 615-645 
Evidence, § 091 
Family partnership, § 413 
Fiduciary relationship, § 410 
Foreign corporations, § 300 
Governments and subdivisions, § 387 
' Husbands or wives, § 388 

Income paid directly to stockholders or bond¬ 
holders, § 307 

I Indian wards of United States, § 392 
, Insurance companies and associations, f 417, 
‘ pp. 611-615 

Joint adventures, § 403 
Joint stock associations, f 402 
Joint tenants, i 391 
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Income tax—Continued, 

Persons liable—Continued, 

Life insurance company, § 417, p. 612 
Mutual savings banks, § 410 
Nonprofit corporations and associations, § 404 
Nonresidents, § 393 

Number of trusts or beneficial interests, § 
420 

Partnership, §§ 412-416, pp, 608-611 
Personal service corporations, § 396 
Presumptions and burden of proof, §§ 680, 
687 

Correctness of commissioner’s determina¬ 
tion, § 709, p. 940 
Receivers, § 434 
Religious associations, § 411 
Review of decisions of tax court, § 746 
Revocable trusts, § 421, pp. 619--624 
Scientific associations, § 411 
Separable property in partner’s share of in¬ 
come, § 414 

Separate income of spouse, § 389 
Stockholders, § 397 
Subsidiaries, § 398 
Successor corporations, § 401 
Syndicate, § 395, p. 589 
Transfer of income, § 384 
Transfer of interest by partner, § 416 
Transfer of property, § 385 
Trustees in bankruptcy, § 434 
Trusts, §§ 418-434, pp. 615-645 
Associations, § 395, p. 589 
Undivided interests of husband and wife, § 
391 

Validity of act, § 16 
Philippine Islands, post 

Piecemeal sale of property purchased at one 
time, cost in computing gain on sale, § 171 
Pilot associations, liability for lax, § 395, p. 587, 
n. 26 

Platted lands, capital assets, deduction of loss¬ 
es, § 286, n. 90 
Pledges, post 

Political subdivisions, liability for tax, § 387 
Pools, liability for tax, § 395, p. 589 
Port of New York authority, interest on bonds 
as exempt, § 115, n. 49 
Possessions of United States, 

Credits for taxes paid, § 236, n. 79; § 350 
Income of citizens from possessions as tax¬ 
able income, § 111 

Power of appointment, time of acquisition of 
property for computing gain from sale, § 177, 
n. 73 

Power of attorney, wife authorized to receive 
money due huKSband, liability for tax, § 389, 
n. 75 

Power of congress, § 3, p. 129, n. 44; pp. 131, 333 
Power to dispose of income as equivalent of own- 
ershij), § 99 
Preferred stock, post 
Premature assessment, injunction, § 696 
Premiums, post 
President, compensation, § 128 
Presumptions, 

Correctness of determination of commission¬ 
er, § 709, p. 939 


Income tax—Continued, 

Presumptions—Continued, 

Dividend source, § 134 
Incomes taxable, § 681 

Lease will be performed, year in which in¬ 
come taxable, § 226, n. 80 
Payment by employer in addition to agreed 
compensation as payment of compensa¬ 
tion, § 124 

Price fixing, fines and costs as deductible ex¬ 
pense, § 265, n. 39 

Printing and stationery, deduction of expenses 
by insurance company, § 278, n. 81 
Privacy, damages for violation of right as taxable 
income, § 109, n. 63 

Private residence, deduction of expenses, § 256, 
n. 27 

Privilege, deductions, § 229 
Privilege dividend tax, deduction as expense, § 
269, n. 66 
Prizes, 

Payment for services, § 124, n. 45 
Taxable income, § 112 
Processing tax, post 

Production of income, deduction of nontrade or 
nonbusiness expenses, § 255 
Professional services, income tax, post 
Profit sharing contracts, 

Basis of depletion allowance, § 366, p. 544 
Timber owner, depiction allowance, § 364, n. 
80 

Profit-sharing plan, lial)ility for tax, § 432 
Profits. Gains and profits from sale, exchanges 
and other disposition of pror>erty, ante, this 
head 

Progressive rates. Graduated tax, generally, 
ante, this head 
Promoters, 

Cost of property acquired hy promoters for 
computation of profits from sales, § 171, 
n. 4 

Stock issued for services, deduction as ex- 
‘ pense, § 260, p. 412, n. (kS 
Properly paid or credited, d(41ned, § 246 
Property distribution as taxable divlckmd, § 135 
Pi'operty settlement given as security for duty 
to support, taxable incotne, § 105, n. 29 
Proration. Apjwrtioumeut, generally, ante, this 
head 

Public ofiicers and employees, comixmsatlon for 
services, § 127 

Public policy, rcduc^tion of rato of tax on capital 
gain, § 155, n. 23 
Public utilities, 

Validity of tax, § 16 

Valuation in computing gain or profit on sale 
etc,, § 171 
Publication, 

Returns, 

1*0wer of congress, § 3, p. 133 
Validity of act requiring, § 18 
Tax infomation as offense, § 9CK) 

Publicity, 

Returns, |K) wer of congress, § 3, p. 133 
Setthunent of thn^abmed litigation, deduc¬ 
tion of expenses, § 270, p, 425 
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Purchase price, deductiO‘n of payments as expens¬ 
es, § 273, n. 20 

Quarries, depletion allowance, § 359, p. 528, n. 59 
Qui tarn actions to enforce penalties, § 977 
Quit claim of interest in land, sale or exchange 
for deduction of loss, § 286, p. 445, n. 7 
Eacing stables, losses. 

Trade or business, deduction, § 283 
Transaction for profit, § 284 
Eadio broadcasts, royalties paid in advance as 
capital gain, § 160 
Eailroads, post 

Eansom, taxable income, § 110 
Eates, § 377 

Graduated tax, generally, ante, this head 
Eeal estate, 

Cost for computing gain or profit from sale, 
§ 171 

Deduction of loss, §•§ 279, 283; § 308, n. 93 
Depreciation allowance, § 357 
Devise, basis for determining gain from sale, 
§ 177 

Exchange, deduction of loss, § 308, n. 93 
Losses in trade or business, § 283 
Sale as business for determining capital gain 
or ordinary income, § 101 
Sale for land and cash, computation of gain, 
§ 170, n. 87 

EealiKation of income, § 99 
Eeallocation of consolidated income tax as new 
or further assessment, § 604, n. 71 
Eeapportionmont of state, failure to reapportion 
as relieving citizens from tax, § 93, n. 9 
Kobatos, post 
Eecapitalization, post 

Eeccipt and disbursement basis of partnership, 
year in which profits taxable, § 223, n. 19 
Eoceipts as not synonymous with income, § 98 
Eeceivers, post 
Eecords, examination, 

Hecords of taxpayer, § 072, n. 1 
Thii'd persons for assessment of tax, § 673, 
n. 26, 29, 30 
Kocoupment, 

Cost of war facility, contract cancellation, 
right to amortization allowance, § 231 
Insufficient depletion allowance, § 350, p. 520, 
n. 70 

Loss, taxable income, § 119 

Iteview of decisions of tax court, § 747 
Becovery of taxes paid, §§ 858“931, pp. 1103-1103 
Affidavit snpjK)rting motion to dismiss action, 
§ 922, p, 1178, n. 73 
Burden of proving, 

Deductible lovsses, § 908, n. 49 
Taxable income, § 904 

Claim for refund as condition precedent, § 
807 

Defenses, § 874, n. 31; §§ 877, 878 
E8toj>pel as defense, § 877 
Evidem^e in action for, § 017; § 020, p. 1109 
Btirdcm of proof in action to recover, § 
f)04; § 9CK8, n. 49 

False or fraudulent return as defense, § 878 
tTudgmonts, § 923, p. 1180 


Income tax—Continued, 

Eecovery of taxes paid—Continued, 

Limitation of actions, § 888 
Mistake of fact or law as ground, § 863 
Persons entitled to sue, § 891, pp. 1142, 1143 
Question for jury, § 922, p. 1176, n. 61 
Eefund claim as condition precedent, § 868, 
n. 75 

Eeview of decision of tax court, § 729, n. 73 
Eeview of questions of fact in actions to re¬ 
cover, § 930, p. 1190, n. 42 
Set-off in action to recover, § 883, p. 1133 
Unjust enrichment, right to recover taxes on 
theory of not bar to recovery of taxes 
paid, § 858, n. 65 

Eed Cross, contributions to as deductible expense. 

§ 263, n. 28 
Eedemption, 

Bonds, 

Time for deduction of loss, § 345 
Year in which taxable, § 219 
Preferred stock, post 
Sale, time for deduction of loss, § 342 
Securities, post 
Stock and stockholders, post 
Eeduction, 

Capital, distribution*as dividend, § 139, n. 11 
Indebtedness, taxable income, § 107 
Liability for which deductions have been 
taken, taxable income, § 119 
Losses or deductions, taxable income, § 119 
Eedundancy payments, deduction of expenses by 
insurance company, § 278, n. 86 
Eeferee in bankruptcy, compensation as subject 
to tax, § 128, n. 76 
Eefunds, §§ 843-857, pp. 1073-1103 
Allowance and payment, § 853 
Amendment of claims, § 850, p. 1089, n. 28, 
30; § 850, p. 1090 

Attorney’s fees in obtaining, deduction as ex¬ 
pense, § 257, n. 37 

Bar of assessment by previous refund, § 658 
Burden of proof in action for, § 901, p. 1153, 
n. 74, 76; § 901, p. 1155, n, 83 
Value, § 914, n. 91 

Cost-plus contracts, taxable income, § 304, n. 
53 

Deposits by gas company customers, year in 
which taxable, § 221, n, 16 
Estoppel, § 844, n. 31, 34 
Evidence in action for, § 901, p. 1153, n. 74, 
70; § 901, p. 1155, n. 83; § 901, p. 

1156, n. 95; § 914, n. 91; § 920, p. 1168, 

I n. 24 

' Grounds, § 847 

Illegally collected tax, restoration of capital, 
§ 163, n. 16 

Installment contracts, § 844, n. 31 
Interest, § 854, n. 2; § 928, n. 2 

Stockholder, deduction as expense, § 256, 
n. 29 

Taxable income, §' 115 
Letter as claim for, § 849, p. 1086, n. 13 
Liability of corporation fot tax on refund, § 
396 

Necessity of filing claim, § 848, n. 92 
l\»rsons entitled to, § 845, n. 39 
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Income tax—Continued, 

Refunds—Continued, 

Presumptions in actions for, § 901, p. 1156, 
n. 95 

Processing tax, year in wliicli deductible, § 
252, n. 49 

Recovery of erroneous refund, § 857, n. 59 
Recovery of taxes paid, generally, ante, this 
head 

Reopening claim by special advisory commit¬ 
tee, § 855, n. 18 

Reversal of credit, § 855, n. 13 
Summary judgment because of method of 
computing loss from sale of stock, § 312, 
n. 54 

iTaxable income, §§ 115, 119 
Time for filing claim and limitations, § 846, 
pp. 1079, 1080 
Waiver, 

Defects in claims, § 851, n. 47, 48 
Premature filing of claim, § 846, p. 1079, 
n. 53 

Year in which taxable, § 206, p. 354; § 225, 
n. 61 

Registered form, construction of term in connec¬ 
tion with capital gain, § 158, n. 63 
Regulations, 

Construction against adoption of inapplicable 
regulations, § 94, n. 31 

Distribution in pursuance of reorganization 
as ordinary dividend, § 205 
Expenses deducted in connection with issu¬ 
ance of securities, § 202, n. 17 
First in, first out, rule, § 186 
Installment sales, §§ 187, 218 
Liabilities incurred or paid, deduction as ex¬ 
pense, § 268 

Long-term contracts, year in which profits 
taxable, § 224 

Loss deduction, § 279, p. 435, n, 2; § 285, n, 
83 

Mortgaged or pledged property, gains from 
purchase, § 173 

Presumptions as to losses, § 085, n. 14 
Recovery of items previously deducted, § 225 
Requisites and validity, § 69 
Return of installment sales, § 187 
Stock or securities, gain from purchase of 
own stocks or securities, § 138 
Time when dividend becomes available af¬ 
fecting period in which taxable, § 213 
Titles acquired by devise, bequest or in¬ 
heritance to relate back to de(ndout*s 
death, § 177 

Rehabilitation, reorganization as contemplating, 
§ 194, p. 337 

Rehearing, tax court, § 704, n. 88 
Reimbursement of loss, deduction of loss, § 287 
Another’s loss, deduction of loss, § 2(S5 
Relatives, deduction of contributions for, § 369, n. 
85 

Release, 

Claim, payment to stockholder as dividend, § 
135 

Fund in reserve account, year in which tax¬ 
able, § 225 


Income tax—Continued, 

Release—Continued, 

Indebtedness, 

Consideration of deed to mortgaged prop¬ 
erty, deduction as bad del>t, § 322 
Recovery of worthless debt, § 119, n. 95 
Taxable income, § 107 

Liability, recovery of item previously de¬ 
ducted, year in which taxable, § 225 
Religions organizations, post 
Remainders and remaindermen, post 
Removal of building or structure, losses deduct¬ 
ible, § 295 

Renewal commissions. Commissions, ante, this 
head 

Rent, post 
Reorganization, post 
Repairs, 

Deduction as expenses, §§ 206, 209 
Lessee, year in which income taxable, § 227 
Repeal of statute, § 40 

Replacement cost, fair market value of assets 
transferred to stockholder under liquidation, 
§ 140, n. 31 

Replacement fund, involuntary ti^ansfcrs or con¬ 
versions, § 388, n. 06 

Repossession* of property sold, computation of 
profit or gain, § 170 

Reproduction cost, computation of gains and 
profits on sales etc., § 371 
Reputation, possible increase of reputation af¬ 
fecting deduction of loss as transaction for 
profit, § 284, n. 54 

Resale, computation of gains and profits from 
sale of property, § 375 

Resale value, amount of loss deductible, § 290, n. 
58 

Reserves, post 
Residuary estate, 

Time of acquisition affecting compulation of 
gain from sale, § 177 

Transhu- of property, liability for tax, § 385, 
11. 39 

Residuary legatees, losses, right to d(‘du(‘t, § 334 
Restoration 

Capital, § 163 

Destroyed properly, cost for computation of 
gain or profit on sale, § 171, n. 5 
Retirement, 

Bonds, indebtedness, etc., 

Amount rf'ccuved in exchang(^ ns <‘apital 
gain, § 158 

Dividends paid cn»dit for nniount, set 
asid(^ for payment, § 374 
Loss, d(Hhiction as bad (h4)t, § 322 
Surtax on nmlislribnlt'd net income of 
personal bolding companies, | 381 
Taxable incomc\ § 118 
Time for dcHbiction of loss, § 345 
Oonstnnition of term, § 04, n, 28 
BreferiHul sto(4c, surtax on umllstrlbiited net: 
incoine of pc^rsonal holding <’ompani(‘S, 
§ 381, n. 86 

Retirement nuU hod, computation of depre(4atlou, 
§ 355, n. 82 
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Income tax—Continued, 

Eetroactive, 

Action to change taxable funds into non- 
taxable funds, § 79, n. 19 
Arrangements, avoidance of tax, § 80 
Increase in compensation, deduction as ex¬ 
pense, § 260, p. 415, n. 96 
Operation of law, § 59 

Exchange of property, gain or profit, § 
191, p. 332, n. 26 
Installment sales, § 187, n. 53 
Eeturn of capital, § 163 
Eeturns and reports, §§ 629-651, pp. 866-884 
AflSiliated companies, validity of regulations, 

§ 69 

Allocation of income among businesses con¬ 
trolled by same interests, § 651 
Amendment or change, § 637 
Attorney’s fees in preparation, deduction as 
expense, § 257, n. 37 

Charging off of worthless debt, § 327, n. 82 
Commencement of period of limitations for 
assessment, § 654 

(Consolidated returns, generally, ante, this 
head 

Disclosure or publication of information con¬ 
tained therein as offense, § 990 
Election as to percentage depletion, § 359, p. 
532 

Erroneous or false returns affecting limita¬ 
tions, § 650 

Examination of taxpayer and records, § 672, 
n. 1 

Failure to make returns as offense, §§ 630, 
992 

Limitations for collection of tax, § 809 
Questions for jury, § 1017 
Sentence', § 1020, n. 50 
False or fraudulent returns, § 638 

Defense to a<*tion for recovery of taxes 
paid, § 87(S 

Limitations, effect, § 656 

fc^entem^e, § 1020 

Foreign corporations, deductions, § 243 
Form and sutndency, § 635 

Validity of regulations, § 69 
Husband and wife, ante 
Inspec'tion, § 641 
Installment sales, § 187 
Intercompany transactions, § 619 
Joint r('turns, generally, ante, this head 
I/imitation of actions for collection of tax, § 
808, n. 15 

Omission arf(Kl:ing, § 809 
Limitations appluaible to assessment, § 653 
No return tiU'd, § 053 
Necessity, § 630 

Creation of lien, § 760 
Partnership, §§ 412, 640 

P(M\sons entlth'd to deduet losses, § 336 
Payments for prc'paration, dodnetioii, § 255, 
n. 25 

Penalty for failuixv to make, § 972 
period Included, § 634 

IHuiod In which income taxable, §§ 206-228, 
pp. 351-375 

Persons required to make, § 631 


Income tax—Continued, 

Eeturns and reports—Continued, 

Power of congress to determine as to publici¬ 
ty, § 3, p. 133 

Publication, validity of act requiring, § 18 
Qui tarn actions to enforce penalties for 
false and fraudulent returns, § 977 
Eecords kept abroad, § 632, n. 38 
Separate returns, post, this head 
Surtax returns, deductions by corporation, 

§ 243 

Tentative returns, § 635, n. 68 
Time for making, § 632 

Validity of statute regulating method of 
making, § 18 

Venue for review of decisions of tax court, 

§ 719, n. 3 
Verification, § 636 

Eevaluation of timber, depletion allowance, § 
364, n. 80 

Eeview, generally, post 

Tax court, generally, post 
Eevocabie trusts, validity, § 14 

Eoofs, deduction of repairs as expense, § 
266, n. 41 
Eoyalties, post 

Safe deposit boxes, deduction of rentals as ex¬ 
penses, § 273, n. 16 

Salaries, wages and compensation, §§ 123-130, 
pp. 253-259 
Annuities, § 126 

Bequest to executor in lieu of compensation, 

§ 149 

Civil service employee of federal government, 

§ 128 

Commissions, generally, ante, this head 
Consul of foreign government, § 127 
Contingent fee contract, compensation as cap¬ 
ital gain, § 155 

Delay, deduction as loss, § 299, n, 25 
Evidence, 

Incomes taxable, § 692 
Eight to deductions, § 690, n. 51 
Excessive salary as dividend, § 135, n. 46 
Executor receiving bequest in lieu of com¬ 
pensation, § 149 

Expenses, deduction as, § 260, pp. 411-415 
Extra or additional compensation, 

Cost basis of stock in computing gain, 
§ 182, p. 315 

Deduction as expense, § 260, p. 414 
Officers or stockholders to avoid income 
tax, § 82 

Federal officers and employees, § 128 
Foreign sources, § 123 

Gratuitous cancellation of debts for salaries 
as income, § 107, n. 47 
Medium of payment, § 125 

Deduction of expenses, § 200, p. 412 
Military or naval service, § 128 
Municipal officers and employees, § 129 
Overpayment, § 123 

Partner, year in which taxable, § 223, n. 19 
Pensions and retirement allowances, § 126 
Period in which income taxable, § 207 
Presumption as to reasonableness, § 683 
Professional services, capital gain, § 155 
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Income tax—Continued, 

Salaries, wages and compensation—Continued, 
Public officers and employees, §§ 127-129 
Reasonable compensation, deduction as ex¬ 
pense, § 260, p. 415 

Retroactive increase, deduction as expense, 
§ 260, p. 415, n. 96 

State officers and employees, § 129 
Stock, cost in computing gain, § 182, p. 315 
Year in which expense deductible, § 277 
Sale or exchange, construction of term, § 286 
Sales, 

Amount of loss, deductible, § 290 
Buyer’s voluntary payment of loss as taxable 
income, § 112, n. 94 

Cancellation or redemption of stock, taxable 
income, § 140, n. 26 
Capital gain, § 160 

Conduct with tax law in mind as evasion, § 
79, n. 14 

Construction of term with respect to capital 
assets, § 161 

Controlled corporation, deduction of loss, § 
316 
Debt, 

Capital loss, § 286, n. 97 
Deduction of loss, § 322, n. 97 
Determination of worthlessness, § 325 
Establish losses to avoid tax, § 81 
Executors, persons entitled to deduct loss, § 
334 

Gains and profits, §§ 14, 160; §§ 165-191, pp. 
294-332 

Husband and wife, deduction of loss, § 317 
Income prior to sale, liability for tax, § 385, 
n. 41 

Installment contracts, generally, post 
Interest received from political subdivision, 
§ 115, n. 48 

Land, business for determining capital gain 
or ordinary income, § 161 
Losses deductible, § 308 
Mined ore, proceeds as income, § 104 
Partnership, persons entitled to deduct loss, 
§ 336 

.Pledged collatei-al and crediting note with 
principal and interest, taxable interest, 
§ 135, n. 35 

Power of congress to tax profits when sale is 
made, § 3, p. 132, n. 74 

Property acquired in exchange for stodc, de¬ 
duction of loss, § 315 

Purchase of property below value as produc¬ 
ing taxable income, § 117 
Reorganization within exemption statute, § 
195 

Rescission as resale resulting in gain, § 168 
Securities, deduction of loss, §§ 311-314, pp. 
465-470 

Short sales, post 

Stock and stockliolders, post 

Stock dividend, taxable income, § 141 

Surtaxes, § 378 

War facility, amortization allowance, § 231 
Year or period in which loss d('ductible, §§ 
330, 341 


Income tax—^Continued, 

Sales tax, 

Contributions to promote, deduction as ex¬ 
pense, § 263, n. 28 

Credits for tax paid to possession of United 
States, § 350 

Salvage, 

Amount of loss deductible, § 290, n. 58 
Computation of amortization allowance for 
war facilities, § 231 
Income of insurer, § 103, p. 232, n. 1 
Scholarship, cash prize as taxable income, § 112 
Scientific organizations, 

Deduction of contributions, § 369 
Liability for tax, § 411 

Scrapping of property, obsolescence deduction, 
§ 353 

Scrip dividend, year in which income taxable, § 
215, n. 37 

Scrip received for interest, taxable income, § 115, 
n. 36 

Secret process, 

Compensation for use as capital gain, § 155 
Depreciation allowance, § 357, n. 36 
Securities, post 
Security, post 

Semi-tontine policies, deduction of interest on de¬ 
ferred dividend, § 248, p. 396 
Separate disposal, construction of term, § 94, 
n. 28 

Separate proiTorty, post 

Separate returns, § 021); §§ 642-651, pp. 875-884 
Allowance and payment of refund, § 853, 
n. 79 

Consolidated or separate returns, §§ 642-651, 
pp. 875-881 

Termination of afiiliation, § 617, n. 61 
Elections, § 645 

Separation of activilies, § 635, n. 69 
Transfer of assets to new corporaliou, § 044, 
n. 26 

Separation agreement, d(Hluction of T)aymeuts un¬ 
der, § 240 

Sequestrator, liability for tax as trustee or ben¬ 
eficiary, § 419, n. 36; § 429, n. 38 
Setoffs. Offset, ante, tliis liead 
Settlement, 

Claim, eomr)ensation as dividend, § 97, n. 49 
Debt, stock received as taxabU^ iuconu‘, § 118, 
n. 90 

Several contrad-s relating to Job, year In 

which iuconu' taxabl<\ § 224 
Several panuds of proinuty purchascMl, <*omputa- 
tion of gain from one sold for more than 
total cost, § 176 

Shade trees, loss dedmd.ible for datnag<‘ to, § 
366, n. 69 
Sham, 

Corporate form, disregard, § 307 
Court to l(K)k to substau<*c’- rather than to 
form, § 95 

Family arrangements, avoidam-e of luconu* 
tax, ^ 80 

Partnership form, § 412 
Sales, deduction of loss, § »10B 
Transfer of income ijroduclng property to 
avoid tax, § 83 
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Income tax—Continued. 

Ship wreck, losses deductible, § 306 
Short sales, post 
Short term obligations, 

Determination of selling pi’ice in computing 
profits and gains, § 172, n. 20 
Transfer of property in exchange for se^ 
curities, deduction of loss, § 315, n. 82 
Shrinkage in market value, 

Deduction of loss, § 296 

Payment to prevent closing of bank as loss 
in trade or business, § 283, n. 44 
Surtax on accumulation of profits, § 3S0 
Sickness, 

Amount received for as taxable Income, § 
109 

Nonresidence, liability for tax, § 303, n. 15 
Silver bullion, 

Legal fees paid in purchase and sale of sil¬ 
ver bullion, deduction as expenses, § 25T, 
n. 31 

Sale in separate lots, computation of profits 
and gains, § 170 

Small loan company, surtax on undistributed net 
income of personal holding company, § 381, 
n. 77 

Soil conservation and domestic allotment act, 
Payments under as in(*ome, § 112 
Subsidy for improvements as capital sub¬ 
sidies, § 152, n. 88 
SolveiK'y, 

Contributions to restore, losses deductible, § 
291 

Purchase of own securities affecting taxable 
income, § 118 

Snbsc‘rix>tion to fund to restore, § 308, n. 80 
Solvcmcy reserve, deduction by insurer, § 249, p, 
397 

Source of income, incomes taxable, § 08 
Speculators, trade or business for determining 
capital gain, § 161, n. 7 

Spoiled merebandise, losses, year in which de¬ 
ductible, § 330, n. 2 
State ofiicei's and employees, post 
Stat(\s, post 

StO(l< and stoddiolders, post 
Stock dividends, post 
Stock exchanges, post 

Stock in trade, exclusion from term ‘‘capital as- 
mtH^\ § 161 

Ston's, deduction of payments made to reimburse 
former creditor, § 256, u, 28 
Storms, post 

Straw parties, retirenumt of bond at discount, 
taxable income, § 118, n. 78 
Subscription rights, post 
Buirscriptious, post 
Subsidiaries, post 
Subsidies, 

Capital subsidy, § 153 
Keturn of (-apitul, § 103, n. 16 
Bubstant!© rather than form of transaction con¬ 
sidered, § 1)5 
Gift, § 112 
Inwxne, § 104 

Su<;c;e8Bor cor|H)ratlons, liability for tax, § 401 

47 C.-LkS.- 87 


Income tax—Continued, 

Summary judgment for refund because of method 
in computing loss from sale of stock, § 312, 
n. 54 

Support, trust for support of wife, liability for 
tax, § 424 
Surplus, 

Distribution of dividends as taxable income, 
§ 134 

Earned surplus, dividends subject to tax, § 
134 

Paid in surplus, 

Depreciation of property acquired as 
paid in surplus, § 356, p. 524 
Dividend subject to tax, § 134 
State depositors’ guaranty fund restored to 
bank, taxable income, § 119 
Transfer of balance in reserve account to sur¬ 
plus, year in which taxable, § 225, n. 68 
Surrender, 

Mortgaged property to mortgagee, interest as 
taxable income, § 115 

Oil lease after deduction of depletion allow¬ 
ance, year in which income taxable, § 225 
Personal property by lessee to lessor, year in 
which income taxable, § 227 
Rights in lands, sale or exchange for deduc¬ 
tion of tax, § 286, p. 445, m 7- 
Surtax, generally, post 
Syndicates, post 
Tax exempt obligations, 

Deduction of interest, 

Debt incurred to carry, § 237, n. 84 
Uncollectible interest as bad debt, § 322 
Exemption of interest, § 115 
Validity of act as to deductions, § 14 
Tax-free distribution, computation of gain in sale 
of stock, § 182, p. 314 

Tax-free reorganization. Reorganization,, gen¬ 
erally, post 

Tax period and income attributable thereto, §§ 
206“22i8, pp. 351-375 
Amortization deduction, § 231 
Cancellation of government contract, § 224 
Capital expenditures, deduction, § 259 
Charging off bad debt to be deductible, § 327 
Charging off of worthless debt, § 327 
Claims involved in litigation, § 206, p. 353 
Commissions, deduction as expenses, § 260, p. 
414 

Compensation for services, § 207 
Compromise of claim, § 208 
Constructively received income, § 200, p. 353 
Contract profits, § 224 
Cost-plus contract, § 224 
Death of partner, year in which profits tax¬ 
able, § 223 

Death of taxpayer, § 200 
Deductions, generally, § 252 
Depreciation, depletion or exhaustion allow¬ 
ance, time for taking, § 359, p. 529; § 
367 

Dividend, §§ 210-210, pp. 358-362 
Dividends paid credit, year in which it may 
be taken, § 374 

Expenses deductible, §§ 274-277, pp. 428-432 
Installment sales, gains from, § 218 


1377 



INDEX TO INTEBNAL REVENUE 


Income tax—OoBtinued, 

Tax period and income attributable thereto—Con- 
tinned, 

Interest, § 220 
Joint adventure profit, § 223 
Liquidation of corporation, § 228 
Long-term contract, § 224 
Losses, 

Demolition or removal of buildings, etc., 
§ 295 

Year or period in which deductible, §§ 
337-347, pp. 498-508 

Mineral leases, income derived from, § 227 
Option payments, § 222 
Partnership profits, § 223 
Parts of block or tract sold in different years, 
§ 217, p. 304 

Payment of interest for deduction, § 239 
Presumptions as to correctness of commis¬ 
sioner’s determination, § 709, p. 939 
Promissory obligation, § 206, p. 354 
Recovery of items previously deducted, § 225 
Release of fund in reserve account, § 225 
Rentals, §§ 22G, 227 
Reorganization of corporation, § 228 
Restoration liability, § 221 
Restrictions as to use and disposition of in¬ 
come, § 206, p. 352 

Sales or exchanges, gains from, § 217 
Surrender of oil lease without production 
after deduction of depletion allowance, §; 
225 

Syndicate profits, § 223 
Time when dividend earned, § 211 
Worthless debt, deduction as loss, §§ 321, 325 
Tax sales. 

Capital loss, § 286, n. 97 
Foreclosure of right to redeem, deduction of 
loss, § 286, p. 445, n. 8 
Losses deductible, § 308 
Year or period in which losses deductible, § 
341, n. 27 

Taxable income. Income, ante, this head 
Taxable year, 

Carry-over of loss, § 344 
Defined, § 634 
Taxes, 

Computation of gains and profits from sale 
etc., § 171, n. 27 

Credit for taxes previously paid, § 236 
Deduction, §§ 348-352, pp. 508-515 

Delinquent taxes on building erected by 
tenant, § 233, n. 65 
Expenses, §§ 264, 260; § 278, n. 76 
Insurance company, deduction of expenses, § 
278, n. 70 

Interest paid on federal taxes, deduction, § 
238, p. 385 

Lessee’s assumption of payment, year iu 
which income taxable, § 226, n. 73 
Recovery of items previously (l(‘duetcd, year 
in which taxable, § 225 
Taking laud for nonpayment, sale or ex¬ 
change for deduction of loss, § 286, p. 
445, n. 10 

Taxpayer defined, § 383 

Teeth, deduction of expense, § 256, n. 29 


Income tax—Continued, 

Termites, losses deductible, § 306 
Testamentary annuity, nontaxable income, § 147 
Testamentary trusts. Trusts, generally, post 
Theft, losses deductible, § 307 
Threatened litigation, deduction of expenses, § 
270, p. 425 
Timber, post 
Time, 

Assessment, § 652, n. 89 

Distribution of decedent’s estate as basis 
of computing gain, § 177 
Earning or receiving income, 

Taxability, §§ 96, 97 
Validity of act, § 14 

Exchange of property, gain or profit, § 191, 
p. 330 

Expenses are incurred or accrued, § 275 
Ownership affecting capital gain or profit, § 
157 

Taxable period and income attributable there¬ 
to, §§ 206-228, pp. 351-375 
Waiver of limitations for assessments, § 665 
Title, 

Assignment of future income, liability for 
tax, § 384 

Attorney’s fees in defense or perfection, de¬ 
duction as expense, § 270, p. 424 
Liability of corporations holding title for 
exempt organizations, § 409 
Title insurance. 

Earned premiums, § 103, n. 06 
Unearned premiums, § 103, n. 97 
Tontine policies, deduction of interest on deferred 
dividend, § 2^18, p. 390 

Torts, losses deductible, § 229, n. 18; § 301 
Trade-marks and trade-names, post 
Trade or business, 

Capital gains, § 161 

Carrying on trade or business, deduction of 
expenses, § 254, pp. 403-105 
Conducted in violation of law, validity of act, 
§ 14 

Damages for injury to, return of capital, § 
163 

Demolition of building not used in, deduc¬ 
tion of loss, § 295 

Depreciation of property us(Ml in, § 358; § 
305, p. 541 

Expenses, deductions,, g 251, pp. *102»407 
Income from open-atiou as against rdurn of 
capital, § l(x3, n. 16 
Income taxable, § 122 

Lcss('e, d(‘pr(K;iation allowam^e, § 365, p. 541 
Losses, dediK'tion, § 283 
Rateuts, depreciation allowance, § 363 
Transfers, 

Annuity, § 106 

Assessment against transf(‘re(s § tl52 
Consideration of assumption of taxpayer’s 
indebtedness, sale of <*apltai assets, g 
160 

Contemplation of death, loss, dcaluetion, § 
2<S9, n. 42 

Controlled coriK^ration, dcsluetion of loss, § 
316 

Exchange for stock, dcxinctlon of loss, g 315 
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Income tax—Continued, 

Transfers—Continued, 

Income, persons liable for tax, §§ 384, 385, 
390 

Interest by partner, liability for tax, § 416 
Life insurance contract, exemption from tax¬ 
ation, § 114 

Oil lease, liability for tax on royalties, § 120 
Payment of debt, exchange for deduction of 
losses, § 308 

Source of income to avoid tax, § 83 
Spouse, transfer to, liability for tax, § 390 
Transmitted, installment obligations, § 187 
Treasury decisions, computation of gain on stock, 

§ 182, p. 315, n. 70 
Treasury stock, post 

Treasury warrants, exemption of interest, § 115, 
n. 50 

Treaties, exemption of compensation of consul for 
foreign governments, § 127 
Tribal mineral leases, share of income from as 
taxable income, § 112 

Trust companies, losses, persons entitled to de¬ 
duct, § 333, n. 59 
Trusts, post 
Tunnels, 

Capital expenditures, § 293, n. 85 
Mines, deduction as expense, § 261, p. 416, 
n. 14 

Turnkey contracts, deduction of expenses of drill¬ 
ing, etc., § 271 

Unborn persons, trust for, liability for tax, § 429 
Unclaimed deposits as income, § 104 
Understatement of tax liability, deduction of 
penalty as expense, § 260, n. 39. 

Undetermined liability, deduction, § 232 
Undistributed net income, surtax on personal 
holding companies, § 381 

Undistributed profits, tax on undistributed net 
income, § 379 
Unearned premiums, 

Computation of income, § 103 
Ilefiuul as income, § 104 

Uniformity, construction of revenue law, § 04 
Uniforms, cost of uniform as nonbusiness ex¬ 
pense, § 255, n. 25 

Universities, liability for tax, § 387, n. 58, 60 
University book store, liability of association op¬ 
erating, § 409, n. 22 
Unjust enrichment tax, post 
Unliquidated demands, 

Litigation expemses, deduction, § 270, p. 424 
Troperty of fixed value transferred for, fair 
market value d(‘termining gain, § 164 
Unlisted securities, evidence of value, § 191, p. 
330, n. 7 

Unpaid expenses, deduction, § 274 
Year in which deductible, § 277 
Unsettled dispute, compensation, year in which 
expense dedtictible, § 277, n. 68 
Utility rate increase, time when expenses are in¬ 
curred or accrued, § 275, n. 42 
Value, 

Appreciation in value, capital gain, §§ 155, 
156 

Bequest, devise or inheritance, 

Basis of determining gain, § 377 


Income tax—Continued, 

Value—Continued, 

Bequest, devise or inheritance—Continued, 
Deduction of loss, § 289 
Compensation for services in form other than 
money, taxable income, § 125 
Computation of gains and profits from sales 
etc., §§ 171-174, pp. 309-304 ,* §§ 176, 177, 
191 

Debt valueless when acquired, deduction as 
loss, § 322 

Decedent’s estate, gain on sale, §§ 176, 177 
Depreciation, depletion, obsolescence and ex¬ 
haustion deductions, ante, this head 
Determining capital gain, § 164 
Exchange of property, gain or profit, § 191 
Fair market value, generally, ante, this head 
Fluctuation in market value, deduction of 
loss, § 280, n. 3; § 296 
Inventories, § 626, p. 861 

Dealers in securities, § 627 
Losses deductible, § 309 
Market value, generally, ante, this head 
Presumptions and burden of proof, 

Correctness of commissioner’s determina¬ 
tion, § 709, p. 939 
Stock, § 679, n. 80 

Purchase of property below value as taxable 
income, § 117 

Question of fact, § 616, n. 71 
Subscription rights to new stock for less 
than intrinsic value as stock dividends, 

§ 145 

Time affecting taxability, § 06 
Worthless stock, deduction, § 331 
Vendor and purchaser, 

Cancellation of indebtedness on repossession, 
deduction as bad debt, § 322 
Right to depletion allowance for oil and gas, 

§ 366, p. 547 

Taxes paid, deduction, § 351 
Vested remainder, 

Stock, computation of gain on sale, § 182, p, 
315, n. 63 

Time of acquisition for deduction of loss, § 
289 

Vouchers, 

Taxable income, § 104 

Year in which income taxable, § 207, n. 85 
Wagering. Gambling generally, ante, this head 
Waiver, 

Depreciation deduction, § 367 
Income to avoid tax, § 82 
War, 

Comr)ensation for destruction of property hy 
enemy as taxable income, § 112 
Interest on reparation award as not sub¬ 
ject to tax, § 115, n. 37 
Inventory losses, deduction, § 304 
War facilities, amortization of cost, § 231 
War funds, contributions to as deductible ex¬ 
pense, § 263, n. 28 

War munitions contract, year in which profits 
taxable, § 224 

War profits taxes, generally, post 
Warranties, losses out of claims for breach, de 
duction, § 304 
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Income tax—Continued, 

Wash sales, deduction of loss, §§ 311, 314 
Wasting capital assets, depletion deduction, § 
353, n. 70 

Water rents, deduction, § 351 
Wholly owned corporation, 

Liability for tax, § 397 

Losses attributable to trade or business, § 283' 
Will contest, exemption of compromise claim, § 
148, n. 65 

Windfalls, unjust enrichment tax, § 382 
Withholding tax at source, interest, income of 
bondholder, § 121 

Workmen’s compensation, amount received as 
taxable income, § 109 

Workmen’s compensation insurance, premium, de~ 
duction as expense, § 267, n. 47 
Worms, allowance for depletion etc., affecting loss, 
§ 279, p. 435, n. 2 ; §364 
Worthless, construction of term, § 04, n. 28 
Worthless debts. Bad debts, generally, ante 
Worthless property, deduction of loss, §§ 330, 331, 
pp. 491-494 

Loss deductible from sale, § 308, n. 80 
Stock, deduction of loss, §§ 331, 347 
Year in which deductible, § 347 
Wrongful discharge, reimbursement as taxable in¬ 
come, § 123, n. 35 

Year in which taxable. Tax period, generally, 
post 

Y.M.C.A., contributions to as deductible expense, 
§ 263, n. 27, 28 
Incompetents, 

Committee, petition for i*eview of assessment, § 
700 

Estate tax, 

Allowances by court from incompetent’s estate 
to relatives, transfers in contemplation of 
death, § 490, p, 699 

Transfer by insane decedent, property in¬ 
cluded in estate, § 482, n. 47 

Inconvenience, injunction against collection of tax, § 
831 

Incorporation, excess profits tax, property received in 
exchange for stock as part of invested capital, § 
447 

Increase, 

Deficiency by tax court, § 704 

Income tax, § 3, p. 133; § 700, p. 038, n. 52 
Measure of tax by regulations, § 68, p. 197, n. 21 
Indebtedness, 

Bad debts, generally, ante 

Deductions, review of decisions of tax court, § 748 
Distraint for tax, § 790 
Estate tax, ante 

Income tax, ante 
Lien for taxes, §§ 762, 704 
Indemnity. Income tax, ante 
Independent contractors, 

Excess profits tax, contract with state, etc., liabil¬ 
ity for tax, § 474, n. 68 

Immunity of compcjnsation as oliiC(3r or employee 
of state, § 5, p. 130 

Income tax, evidence of exemption, § 091, n. 70 
Indians, 

Estate tax, S 480 


Indians—Oontinued, 

Income tax, 

Congressional power to tax, § 3, p. 133 
Liability of wards of United States, § 392 
Oil and gas leases, bonus received as income, 
§ 120, n. 22 

Tribal mineral leases, share of income as tax¬ 
able income, § 112 

Refunds, time for filing claim and limitations, § 
846, p. 1079, n. 55 

Indictment and information, §§ 1004-1012, pp. 1259- 
1264 

Conspiracy to violate liquor laws, iiol pros af¬ 
fecting right to strike lien for taxes, § 767, 
p. 1002, n. 16 

Penalties, recovery by, § 977 
Indirect tax, business and occupation tax, § 510 
Industrial alcohol. Alcohol, generally, ante 
Industrial loan corporations, income tax, 

Rate, § 377, n. 27 

Surtax on undistributed profits, § 379, n. 37 
Industrial Recovery Act. National Industrial Recov¬ 
ery Act, generally, post 

Industry, power to tax for protection of industries, 
§ 7 
Infants, 

Gift tax, 

Exemption, § 508, p. 737, n. 9 
Transfer of property in trust for others, § 
505, n. 69 

Income tax, credits against net income for do 
pendents, § 376 
Information, 

Disclosure or publication of tax information as 
offense, § 999 

Failure or refusal to give as offense, § 990 
Defense to prosecutions for, § 1002 
Instructions in prosec'utions, | 1018 
Forfeiture proceedings, § f)5(> 
ludictmeht and iiifoniiation, ante 
Information return, 

Consolidated returns, § 642, n. 21 
Examination of i.axpuyer and records on failure 
to file, § 072, n. 3 

Gifts, notice to commissioner of aetion In fidu¬ 
ciary capacity, § 770, n, 78 
Partnerships, § 640 
Tax liability of others, § 029 
Venue for review of decisions of tax court, § 
710, n. 3 
Informers, 

Qui lam actions by Informers to enforce penal¬ 
ties, § 977 
Regulations, 

Retroactive operation, § 73, m 70 
Validity, § 09, p. 200, n. 44 
Rewards, §§ 1021, 1022 
Inheritance. Income tax, ante 
Inheritance tax, 

Distinguished from estate tax, 8 478, p. 676 
Estate tax, generally, ant(^ 

Income taix, 

Cnnlit by beneficiary on imanue tax, | 236 
Deduction of taxes paid, § 351 
Validity of act alkming deduction, § 14 
Proratiou of credits for luUt‘rUuii<‘e taxes pal6 
to state, § 776, p. 1016, n. 86 
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Inheritance tax—Continued, 

Repeal, § 477 

Stock, cost or value, presumption as to correct¬ 
ness of commissioner’s determination, § 709, 
p. 940, n. 79 
Uniformity, § 12 
Initial payments defined, § 187 
Initiation fees, § 531 
Injunction, 

Assessment of tax, § 696; §§ S24-S27, pp. 1059- 
1063 

Collection of taxes, §§ 32, 82*^839, pp. 1059-1071 
Forfeiture proceedings, injunction against, § 948 
Income tax, ante 

Lien for taxes, enforcement against homestead, § 
766, n. 94 

Penalties, restraining collection, § 986 
Processing tax, post 

Recovery of taxes paid, right to recover barred 
by injunctive relief, § 858, n. 65 
States, post 

Wrongful enforcement or collection, restraining, § 
824 

Insane persons. Incompetents, ante 
Insects, income tax, 

Deduction of loss, § 279, p. 435, n. 2 
Timber, allowance for exhaustion and depletion, 
§ 364 

Insolvency, 

Banks, abatement of tax, § 695 
Decedent’s estate, liability for payment of tax, § 
771, p. 1012 

Distilled spirits, liability for tax, § 534, p. 771, n. 
50 

Estate, discharge of executor from liability for 
payment of tax, § 770, n. 67 
Excess profits tax, losses, § 467 
Income tax, 

Contributions to restore solvency, losses de¬ 
ductible, § 294 

Interest, year in which taxable, § 220 
IjOSs, year or period for deduction, § 342 
Reorganization, §§ 192, 204 ' 

Surtax on undistril)uted profits, § 379, n. 38 
Transferee’s liability for payment, § 771, p. 
1008 

Year or period for deduction of loss, §§ 342, 
343 

Payment of tax, liability of stockholder, § 771, 

p. toil 

Priority of lien for taxes, § 764 
Stamp tax, 

Ex(imptlon of securities of insolvent bank, § 
648, n. 49 

Sale and transfer of securities by insolvent 
bank, § 560, n. 97 

Inspection, 

Books and records of taxpayer, § 672 
Collectors’ records as open to public inspection, 
§ 562 

Penalty for refusing permission to inspect tax¬ 
able arti(fles or objects, § 970 
Returns and reiK)rts, § (Ml 
Btorekeeper gaugers, duties, § 570 
Inspectors, |KWC‘rs, duties and liabilities, § 660 
Installment contracts, 

Election of basis for filing returns, 1633 


Installment contracts—Continued, 

Estate, tax, 

Inclusion of stock purchased on installment 
plan, § 482 

Insurance payable in installments, § 486, p. 
687, n. 90 
Excess profits tax, 

Losses, § 467 

Uncollected profits as invested capital, § 456 
Income tax, 

Estoppel by election to return profits on in¬ 
stallment sale, § 166 

Exchange of property, gain or profit, § 191, 
p. 328, n. 87 

Gains or profits from sales, §§ 187, 218 
Losses deductible, §§ 187, 302; § 338, n. 90 
Time for deduction, § 346 
Percentage of capital gain to be taken into 
account, § 157 

Policy payable in installments, interest, § 
248, p. 395 
Refund, § 844, n. 31 
Report of income, § 625 

Repossession of property sold, computation 
of profit or gain, § 170 

Reserves for contingencies, deduction, § 241, 
n. 49 

Sale or exchange of capital assets, § 160 
Stock sales, deferring payment of tax, § 181 
Validity of act, § 14 

Year or period for deduction of loss, § 346 
Insurance payable in installments, liability of in¬ 
surer for payment of tax, § 770, n. 71 
Payment of taxes, refund, § 846, p. 1079, n. 55 
Taxable sale by manufacturers, etc., § 523 
Installment investment bonds, stamp tax, § 548, n. 68 
Installment leasehold sale contracts, refund, § 844, 
n. 31, 34 

Installment method of accounting, 

Change of method, § 628 

Amended return to change from accrual ba¬ 
sis to installment basis, § 637 
Income tax, § 595, n. 9, § 625 
Installments, income tax, 

Condemnation award paid in installments, exemp¬ 
tion of profit or gain, § 188 
Gift or bequest of capital assets payable in in¬ 
stallments, exemption, § 146 
Note, profits or gains in payment for price of 
property at maturity, § 165 
Instructions to jury, 

Criminal prosecutions, § 1018 
Recovery of taxes paid, action for, § 022, p. 1178 
Review of rulings, § 030, p. 1191 
Refunds, actions for, § 922, p. 1178 
Instrumentalities of state, implied immunity, § 6, p. 
134 

Instruments, 

Construction, review of decisions of tax court, § 
734 

Revenue stamps, generally, post 
Insurance, §§ 533, 546 

Assessment of tax, deduction of loss not compen¬ 
sated for by insurance, § 602 
Bonded warehouses, insurable interest of person 
placing spirits in, § 684, n. 8 
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Oance —Continued, 

capital stock tax on insurance companies, § 417, 
p. 612, n. 80 *, § 519 

Oash surrender value, distraint for tax, § 790 
Collection of taxes, 

Distraint, § 790; § 791, n. 55, 66 
Retroactive operation of law, § 66 
Distraint for tax, § 790; § 791, n. 55, 66 
Estate tax, 

Apportionment of payment, § 776, p. 1018, n. 
15; § 776, p. 1020 

Beneficiary’s liability for payment, § 771, p. 
1012 

Collection of tax, § 783, n. 24 
Deduction of proceeds payable to cliarity, 
etc., § 493, p. 710 
Direct tax, § 92, n. 6 

Inclusion in gross estate, § 486, pp. 683-688 
Operation of statutes for proration of pay¬ 
ment, § 776, p. 1017, n. 3 
Payment of tax, § 776, pp. 1015, 1017, n. 3, 

p. 1022 

Retroactive operation of law, § 60 
Transfers intended to take effect at death, § 
490, p. 702 

Validity of act imposing tax, § 22 
Excess profits tax. 

Legal reserve as invested capital, § 456, n. 19 
Loss not compensated by insurance, § 467 
Exemption, taxation of policies, § 533 
Foreign insurance companies, deductions, § 248, 
p. 394 
Income tax. 

Accident and health insurance, amount re¬ 
ceived as taxable income, § 109 
Advice of counsel affecting right to deduct 
loss, § 307 

Capital expenditures, § 153 
Computation of gross income, § 103 
Decedent’s estate, liability for tax on pro¬ 
ceeds, § 433, n. 65 

Deductions by insurance companies, §§ 248- 
250, pp. 394-399 

Deferred dividends, deduction of overpay¬ 
ment of premiums by holders, § 250 
Distribution policies, deduction of overpay¬ 
ments of premiums, § 250 
Expenses, deduction where compensated for 
by insurance, § 253 

Expenses of insurance companies, § 278 
Income payable to seller’s stockholders, per¬ 
sons liable for tax, § 383, n. 25 
Investment income as depriving of right to 
income tax exemption, § 417, p. 615, n. 7 
Liability for tax, § 417, pp. 611-615 
Limitation of investSment expenses, § 278 
Losses, 

Amount deductible, § 290, n. 54 
Not compensated by insurance, deduc¬ 
tion, § 287 

Persons entitled to deduct, § 332, n. 42, 
§ 335 

Premiums, 

Income of trust used to pay, § 14 
Received after expiration of policy as 
taxable income, § 110, n. 70 


Insurance—Continued, 

Income tax—Continued, 

Premiums—Continued, 

Renewal commissions as taxable income, 
§ 130 

Receipt for loss of capital assets as capital 
gain, § 160 

Rent from insurance company’s building, tax¬ 
able income, § 120 

Reserves, deductions, § 249, pp. 396-399 
Returns and reports, consolidated, returns, § 
644 

Salaries, etc., deduction of expenses, § 278 
Workmen’s compensation insurance, amount 
received as taxable income, § 109 
Injunction against collection of tax, persons other 
than taxpayer, § 826, n. 92 
Lien for taxes, § 766, n. 81 

Cash surrender value, § 762, n. 23 
Life insurance, post 

Losses,* persons entitled to deduct, § 332, n. 42 
Manufacturer’s excise tax, computation, § 527 
Mutual insurance, post 

Payment of tax, liability of company holding pro¬ 
ceeds to be paid out in installments, § 770, n. 
71 

Policies, taxation of, §§ 533, 546 
Revenue stamps, 

Deeds by insurance company, § 549, n. 77 
Deposit of bonds with insurance commission¬ 
er, § 550 

Deposit of deed with insurance commission¬ 
er, § 549, n. 77 
Policies, § 546 

Recovery from United States on clostruction 
after payment by insurance, § 842 
Insurance broker, expense incurred in reinsuring cus 
tomei*s, deduction as expense, §'256, ii. 28 
Insurance exchange, tax on policies, § 533 
Intangibles, 

Excess profits tax. 

Burden of proof as to value, § 678, n. 76 
Capitalization to increase invested capital of 
new corporations, § 455, n. 15 
Contracts, § 44G 

Inclusion in paid-in surplus, § 450 
Invested capital, § 443 

Determination of value, § 506, n. 18 
Evidence, § 688, n. 42; § 691, n. 60 
Good will, valuation for invested capital 
§ 451 

Gift tax, § 504 

Income tax, depreciation allowance, § 357 
Lien for taxes, § 762; § 700, n. 85 
Territorial extent of powers of congress, § 0 
Intent, 

Congress, 

Construction of laws, §§ 49, 50 
Govern control by state law, § 2 
Retroactive operation of reveauu^ law, § 58 
.State law controlling application of internal 
revenue law, § 50, p. 182 
Forfeiture dependent on, S 939 
Income tax, ante 
Offenses, post 
. Penalties, post 
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Intercompany transactions, 

Income tax, 

Consolidated returns, § 646, p. 880; § 649 
Deduction of loss, § 319 

Carry-over to subsequent year, § 344, n. 
62 

Profits and gains, § 189 
Reorganization, § 192 

Manufacturer’s excise tax, sale at arm’s length, § 
527 

Interest, 

Accrual of income, § 623, p. 858, n. 17, 96 
Bond for extension of time for payment, extent 
of liability, § 574, pp. 816-817 
Capital stock tax on interest on bonds, § 516, n. 
14 

Collection of tax, adding interest, § 784, n. 32 
Compromise, construction and operation, § 618, p. 
848 

Condemnation award, exemption from taxation, 
§ 5, p. 138 

Credit as taxable income, review of decisions of 
tax court, § 747, n. 40 

Credit of overpayments against taxes or other ob¬ 
ligations, §§ 920, 927 

Deduction, §§ 237-239, pp. 383-389; § 322 
Burden of proof, § 081, n. 91 
Presumption as to correctness of determina¬ 
tion of commissioner, § 709, p. 940, n. 84 
Refunds of excess in refund of interest, § 923, 
p. 1182, n. 36 

Deficiency assessment, § 004 

Jurisdiction of tax court, § 699, n. 38 
Definitions, § 248, p. 395 
Distraint for collection of tax, 

Deposit of property in court stopping inter¬ 
est, § 791 

Redemption from sale, § 795 
Estate tax, 

Apportionment of interest on tax, § 776, p. 

1016, n. 80; § 770, p. 1018, n. 12 
Optional valuation of estate, § 500, p. 729 
Excess profits tax, 

Deduction, § 459 
Invested capital, § 452 

Excise tax on net income of corporation, deduc¬ 
tion, § 522, n. 51 

Gift tax, note without consideration, § 506, n. 83 
Income tax, ante 

Judgment in action for recovery of taxes paid, §§ 
924, 925 

Overpayment, §§ 024-929, pp. 1182-1188 
Liability of United Statps for, § $93 
I’ayment of tax, § 778 

Withholding at source, § 709 
Penalty, 

Interest as not penalty, § 909 
Wrongfully imposed, § 987 
Recovery of interest paid, § 803, n. 91; § 923, p. 
1182 

Redemption from sale under distraint for taxes, 
§ 795 

Refund, |K)st 

Scrip in payment, valuation for assessment of tax, 
§ 597 

Stamp tax, certifieatevs of indebtedness with inter¬ 
est couiK>ns, § 548 


Interest—Continued, 

State or territory obligations, exemption, § 6, p. 
138, n. 38 

Waiver of right to appeal or for redetermination 
premature, § 668 

Interference with revenue officera Revenue officers 
and agents, post 

Intermingling forfeited and nonforfeited goods, § 942 
Intei*pleader, distraint for collection of taxes, refusal 
to surrender proi)erty, § 791 
Interstate commerce, business tax, liability, § 509 
Interstate commerce commission, 

Accounting system prescribed by as not required 
to be followed by taxpayer, § 620 
Income tax, direction of construction of law, § 
94, n. 20 
Intervention, 

Distraint for collection of taxes, refusal to sur¬ 
render property, § 791 
Forfeiture proceedings, § 954 
Intoxicating liquors, 

Abatement of tax for loss by fire, etc., § 534, p. 
774 

Alcohol, generally, ante 

Apothecaries, special tax on liquors, used in pre¬ 
paration of medicine, § 513, p. 744 
Assessment of tax, 

Distillers, § 534, p. 772 
Injunction, § 825 
Beer, § 534, p. 774 

Breweries and brewers, generally, post, this 
head 

Forfeitures, § *947, n. 63 
Malt liquors, generally, post, this head 
Refund of tax on beer becoming unsalable, § 
843, n. 3 

Removal from brewery for bottling, liability 
for tax, § 534, p. 774, n. 97 
Revenue stamps, reimbursement on spoilage 
of beer, § 842, n. 94 
Bonded warehouses, generally, ante 
Bonds, 

Distillers* bonds, post this head 
Persons liable for payment of tax, § 768, n. 
51 

Transportation bonds, § 587 
Books and records, 

Failure to keep as offense, § 991 
Required for collection of taxes, 5 534, pp. 
772, 775 

Brands, § 534, p. 771 

False brands, shipping under false brands as 
ground for forfeiture, § 947 
Forfeiture for improperly branding, § 952 
Breweries and brewers, 

Books, requirement for tax purposes, § 534, 
775 

Excess profits tax, obsolescence allowance, § 
406, p. 660, n. 6 

Failure to pay special tax as offense, § 993, 
n, 69 

Income tax, 

Investment in saloon license as deducti¬ 
ble loss, § 299, n. 25 

Obsolescence deduction from national 
prohibition, § 353, n. 54 
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Intoxicating liquors—Continued, 

Breweries and brewers—Continued, 

Occupation or business taxes, § 513, pp. 742, 
743 

Penalties, § 968, n. 33; § 971 
Reyenue stamps, § 840, n. 81, 82 
Collection of tax, 

Evidence, § 820 
Injunction, § 825 

Collector paying duties collected to inspector, 
recoveiy back, § 560, n. 18 
Computation of tax, § 595, n. 14 
Denatured aJcobol, generally, ante 
Destruction of liquors, allowance for tax, § 534, 
pp. 773, 774 

Distilled spirits, § 534, pp. 770-775 

Bond, indictment for distilling without giv¬ 
ing bond, § 1007 

Burden of proof in action for refund or re¬ 
covery of taxes paid, § 901, p. 1155, n. 78 
Computation of tax, § 505, n. 14 
Concealment of untaxed spirits as offense, § 
1001; § 1014, n, 91 
Evidence, § 1015, n. 1 
Indictment and information, § 1007 
Issues and proof, § 1012 
Deficiency in production, assessments, § 534, 
p. 773 

Deposit of untaxed distilled spirits, evidence, 
§ 1015, n. 1 

Failure to obliterate marks, stamps and 
brands on casks, § 999 

Forfeiture, § 942; § 945, n. 41; §§ 947, 958 
Injunction against collection of penalties, § 
825, n. 82; § 826, n. 92 
Liability for tax, § 534, p. 771 
, Lien for unpaid taxes, § 758 
Accrual, § 763 

Cancellation, § 767, p. 1002, n. 18 
Discharge, § 767, p. 1002, n. 16 
Extinguishment, § 767, p. 1001 
Priority, § 764, n. 58 
Propeiiy subject to, § 762, n. 15 
Purchaser as taking subject to lien, § 
767, p. 1003 

Offenses relating to, § 998 
Evidence, §§ 1014, 1015 
Indictment and information, § 1007 
Instructions in prosecutions, § 1018 
Verdict in prosecutions for possessing 
to evade tax, § 1019 

Payment of tax, § 708, n. 53; § 773, n. 60 
Penalty, § 970 

Pleading in action for taxes, § 817, n. 4 
Possession, sale and transfer of unstamped 
spirits, 

Evidence, § 1015, n. 1 
Indictment and information, § 1007 
Possession with intent to evade payment of 
tax, verdict in prosecutions, § 1019 
Presumptions in actions for rerund or re¬ 
covery of taxes paid, § 901, p. 1156, n. 87 
Reduction in producing capacity of disUllcr, 
notice to collector, § 534, p. 773 
Refund of taxes, § 843, n. 3 

Review of rulings, § 856, n, 23 


Intoxicating liquors—Continued, 

Distilled spirits—Continued, 

Removal of unstamped spirits as offense, § 
1001 

Burden of proving nonpayment of tax 
in criminal prosecutions, § 1013 
Evidence, § 1014, n. 91; § 1015, ii, 1 
Issues and proof, § 1012 
Shipping under wrong name as offense, § 
lOOO 
Stamps, 

Offenses relating to, § 999 

Indictment and information, §§ 1007, 
1010 

Presumptions in criminal prosecu¬ 
tions, § 1013, n. 87 

Redemption on destruction of spirits, § 
842, n. 94 

Suspension of work by distiller, relief from 
assessment for tax, § 534, p. 773 
Tax on spirits as not penalty, § 969 
Time of attachment of tax on distilled 
spirits, § 534, p. 772 
Distilleries, 

Bonded warehouses, §§ 584-586, pp. 822-826 
Forfeitures, § 945 
Offenses, § 998 

Evidence in prosecution, §§ 1014, 1015 
Indictment and information, § 1007 
Instructions, § 1018 
Verdicts in prosecutions, § 1019 
Pemiits, operating without obtaining as of¬ 
fense, § 098 

Regulation of location, validity of act, § 9, 
p. 141, n. 70 

Search without warrant, § 934, n. 45 
Storekeeper gaugers, assignment to duty at, 
§ 570 

Survey of distillery to determine procluciug 
capacity, § 534, p. 772 
Tax on operator, validity of statute, § 27 
Distillers, 

Ilefincd, S 534, p. 770 

Failure to pay special tax as offense, § 993> 
False books as ground for forfeiture, § 945 
Forfeiture, §§ 042, 944, 945 
Lien for taxes, 

Property sul)joct to, § 7(52, n. 15, 21 
Purchaser as taking subject to lien, § 
707, p. 1003 

Occupation or business tax, wholesale deal¬ 
ers, § 513, p. 743 
Penalties, § 068, n. 33 
Distillers’ bonds, § 572 

Burden of proving filing In criminal prosemi- 
tion, § 1013 

Construction and cffcK't, § 574, i)p, 815, 816 
Defense to action on, § 578 
Discharge and release of surety, J 575 
Evidence in action on, § 581 
Fine for failure to put out proper sign, lia¬ 
bility on bond for, § 574, p. 816, n. 26 
Forfeiture for fallhig to give bonxls and 
giving false bonds, § 044 
Forfeiture proceedings barred by action on, 
§ 052 
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Intoxicating liquors—Continued, 

Distillers’ bonds—Continue<d, 

Indictment for distilling without giving bond, 
§ 1007 

Liability of sureties, § 573; § 574, p. 816 
Married women, § 573 
Objection to form, § 573 
Operating without bond as offense, §§ 998, 
1017, 1019 

Persons liable for payment of tax, § 768, n. 51 
Pleading in action on, § 580 
Questions for jury in prosecution for engag¬ 
ing in business without filing, § 1017 
Surety’s right to refund after payment of 
assessment, § 845, n. 39 
Validity, § 573 

Vex'dlct in prosecutions for engaging in busi¬ 
ness without bonds, § 1019 
Warehouseman’s bond as substitute, § 586 
Distillery meters, collector as agent to receive 
deposits, § 562, n. 40 
Distraint for collection of tax, § 789 
Double tax as penalty, § 969 
Entry of places used for distilling, § 932 
Evaporation, allowance for tax, § 534, p. 774 
Excess of materials used by distiller, taxation 
of spirits, § 534, p. 773 
Excise tax, § 534, pp. 770-775 

Collector’s statement as not binding on gov¬ 
ernment, § 562, n. 37 
Congressional power, § 3, p. 131 
Pepeal of statute, § 44 
Validity of act, § 30 
Fermented n(piors, § 534, p. 774 
Floor stock taxes, § 89, n. 94; § 534, pp. 771, 775 
Forfeitures, B 937, 940-947 
Burden of proof, § 958 

Defense to a<'tion on bond, forfeiture for 
fraud as, § 578 
Def(uise to proceedings, § 952 
Evidence in forf(dtnre pro(*eedings, § 958 
Faiiure to give distillers’ bond and giving 
false b(tnd as ground, § 044 
FaMur(' to keep books and records as ground, 
§ 945 

Instrumentalities used to conceal or remove 
illicit liquors, § 946 

Intermixing forfeited and nonforfeited liq¬ 
uors, § 042 

Noncompliance with requirements as to 
stamps, marks or brands, § 947 
Nonregistered still, § 943 
Presumption and infei’em^es, § 958 
Retroactive operation of law, § 60 
stamps and liqnor, § 943, n. 18 
Vehicles used in violation of internal reve¬ 
nue laws, § 938 

Remission or mitigation"of forfeitures, § 
0ti4, pp. 1224, 1225 
Fortifying room defined, | 584, n. 11 
InJuiKdion against assessment or collection of 
tax, § 825 
Income tax, 

Business k^coming unlawful, losses deducti¬ 
ble, § 292 

Illegal business, § 110 


Intoxicating liquors—Continued, 

Income tax—Continued, 

Investment by brewery in saloon license as 
deductible loss, § 299, n. 25 
Obsolescence deduction because of national 
prohibition, § 353, n. 54 
Settlement of claim for penalties, deduction 
as expense, § 265, n. 39 

Whiskey being matured, stock in trade as 
respects capital gain, § 161, n. 2 
Leakage, allowance for tax, § 534, p. 774 
Loss at warehouse, liability of gauger, § 570 
Malt liquors, § 534, pp. 774, 775 

Books required of wholesale dealer for tax 
purposes, § 534, p. 772, n. 72 
Marks, § 534, p. 771 

Forfeiture for improperly marking, § 952 
National Prohibition Act, generally, post 
Occupation or business tax, § 513, pp. 742-745 
Medicinal preparations, § 513, p. 744 
Occasional or single sales as making seller 
retailer, § 513, p. 744 

Persons negotiating sales for others as retail 
dealers, § 513, p. 744 

Place of sale and payment of tax, § 513, p. 
743 

Rectifiers, § 513, p. 744 
Repeal of revenue law, § 44 
Retail dealers, § 513, p. 743 
Shipping of spirits to he paid for on deliv¬ 
ery, § 513, p. 744 
Wholesale dealers, § 513, p. 742 
Offenses, §§ 990, 991, 993 

Evidence in prosecutions, §§ 1013-1015 
Indictment and information, § 1007 
Instructions, § 1018 
Questions for jury, § 1017 
Shipping under wrong name, § 1000 
Verdicts in criminal prosecutions, § 1019 
Other casualty defined, § 584, n. 11 
I^ayment of tax, 

Persons entitled to receive, § 768 
Recovery from owner of bonded warehouse, 
§ 781, n. 98 
Penalties, §§ 970, 971 

Amount paid for settlement, deduction as ex¬ 
pense for income tax, § 265, n. 39 
Enjoining collection, § 986 
Failure to keep books or records, § 971 
Nature of, § 967, n. 28 
Persons liable, § 968, n. 33 
Tax on liquors as not penalty, § 969 
Prescriptions, special tax on liquor sold under 
prescription, § 513, p. 744 
Records. Books and records, ante, this head 
Rectifiers, repeal of revenue laws, § 44 
Refund of taxes, § 843, n. 3 

Retroactive operation of law, § 67 
Regaiigiug, 

Appeal to commissioner from decision, § 694, 
n. 89 

Spirits in bonded warehouse, § 684, n. 4 
Taxation of loss, § 534, p. 772, n. 75 
Withdrawal from l)onded warehouse of liq¬ 
uors purchased by government, § 585 
Regauglng loss, taxation, § 634, p. 772, n. 75 
Regulations, validity, g 69, p. 200, n. 44 
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Intoxicating liquors—Continued, 

Relanding of exported spirits as offense, § 990, 
n. 31 

Relief from assessments for deficiency of produc¬ 
tion or excess of materials used, § 534, p. 
773 

Removal. Distilled spirits, ante, tliis head 
Repeal of revenue laws, §§ 43, 44 
Retail dealers, § 513, pp, 742, 743, 745 

Books and records required for collection of 
taxes, § 534, p. 772 
Revenue stamps, 

Deduction or discount on sale of stamps to 
brewer, retroactive operation of law, § 
64 

Distilled spirits, ante, this head 
Redemption on destruction of spirits, § 842, 
n. 94 

Refund; on loss, § 843, n. 2 
Sale by state, immunity to taxation, § 5, p. 137 
Search without wari’ant of unregistered place, § 
934, p. 1198, n. 45 
Seizure, 

Estoppel to recover on transportation bond, 
§ 587 

Return of liquors seized, § 049 
Shipping under wrong name as offense, § 1000 
Soakage, allowance for tax, § 534, p. 774 
Special additional tax as penalty, § 9C9 
Special tax. 

Failure to pay as offense, § 993 
Repeal of revenue law, § 44 
Stamps. Revenue stamps, ante this head 
Stills, 

Forfeiture of nonregistered still, § 943 
Occupation or business taxes on manufac¬ 
turers, § 513, p. 742 
Offenses relating to, § 998 

Burden of proving registration and filing 
of bond, § 1013 
Evidence, §§ 1013-1015 
Indictment and information, § 1007 
Instructions, § 1018 
Questions for Jury, § 1017 
Penalty for possessing illegal still, § 970 
Storekeeper gaugers, appointment, bonds and du¬ 
ties, § 570 

Superintendence of business by government for 
collection of taxes, § 534, p. 772 
Transportation bonds, § 587 
Uniformity of tax on dealers, § 11, n. 89 
Wholesalers, liquor dealers, § 513, pp. 742, 743 
Books and records required for collection of 
taxes, § 534, p. 772 

Penalties for failure to keep books, § 971 
Wine, occupation or business tax, § 513, p. 
743 

Wines, § 534, p. 775 

Bond of wine manufacturer, construction and 
effect, § 574, p. 816, n. 22, 24 
Fortifying room defined, § 584, n. 11 
Occupation or business tax on wine dealers, 
§ 513, pp. 743, 744 

Shipping wine under wrong name as offense, 

§ 1000 

Inventions, excess profits tax, invested capital, § 445, 

n. 49 


Inventories, 

Accounting method, § 622; §§ 626, 627, pp. 860- 
864 

Base stock method of calculating value, § 626, p. 
863 

Brokers, use of inventory in computing income, 
§ 627 

Calendar year basis for filing returns, § 634, n. 
63 

Change of method of accounting, § 628 
Cost or market valuation, § 626, p. 862 
Change of method of accounting, § 628 
Estoppel by return to claim refund, § 844, 
n. 34 

Dealers in securities, § 627 

Deductions, review of decisions of tax court, § 
748, n. 53 
Evidence, 

Action to recover taxes paid, § 920, p. 1172 
Weight and sufficiency, § 601 
Items included, § 626, p. 861; § 860, p. 861 
Losses deductible, § 304 

Year or period in which deductible, § 337, 
n. 81 

Market, basis of valuation, § 626, p. 862 
Presumptions and burden of proof in actions for 
refund or recovery of taxes paid, § 012 
Securities, dealers in, § 027 

Specialists, use df inventory in computing in¬ 
come, § 627 

Timber, deductible depletion, § 364, n. 78 
Treasury regulations, 

Best accounting practice, § 68, p. 190, n. 10 
Validity, § 69 

Valuation, § 597; §§ 626, 627, pp. 861-864 
Security dealers, § 627 

Value, presumptions and burden of proof, § 670 
Inverse order of alienation, subrogation to tax lien, 
§ 781, n. 98 
Invested capital. 

Determination of value by assessing tax, § 506 
Evidence, 

Action for refund or recovery of taxes paid, 
§ 920, p. 1170 
Assessment of tax, § 678 
Excess profits tax, ante 
Good will, evidence, § 691, n. 66 
Income tax, § 162 

Intangibles, evidence, § 688, n. 42; § 601, n. 66 
Presum})tions, § 678 

Action to recover taxes paid, § 913 
Question for jury in action to recover taxes paid, 
§ 922, p. 1177, n. 64 

Refund on decrease of invested capital, necessity 
of claim, § 848, n. 92 

Investigations, unnecessary investigations of taxpay¬ 
er, § 672 

Investment companies, 

Income tax, accumulation of profits to prcnxmt 
surtaxes on shareholders, § 380, n. 55 
Stamp tax, stock in possession of company’s nom¬ 
inees, § 547, n. ^ 

Investment trusts. 

Income tax, 

Association taxable as corporation, { 305, p, 
692, n. 64 
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Investment trusts—Continued, 

Income tax—Continued, 

Exchange of certificates for units of under¬ 
lying stocks, capital gains, § 160 ■ 
Taxation of associations as corporations, § 
395, p. 590, n. 58 

Persons liable for tax, review of decisions of tax 
court, § 746 

Stamp tax on certificates of stock and profits, § 
547 

Investments, 

Estate tax, reservation of power to amend trust 
to change investments, § 489, p. 692 
Income tax, 

Annual payments on as return of capital, § 
163 

Capital assets, deduction of loss, § 286, n. 
90 

Capital investments, determination of taxa¬ 
bility, § 155 

Carrying on trade or business for deduction 
of expenses, § 254, p. 404 
Condemnation award invested in mortgages, 
exemption of gain or profit, § 188, n. 
67 

Dividends paid as interest, § 238, p. 386 
Exchange for property of like kind, deduc¬ 
tion of loss, §§ 308, 310 

Exchange of property held for investment, 
§ 168; § 191, pp. 328, 330 
Insurance comi)anies, deduction of expenses, 
§ 278 

Involuntary transfers or conversions, exemp¬ 
tion, § 188 

Losses deductible, §§ 283, 310 
Inventory, use in computing income, § 627 
Real estate, taxation as direct tax, § 90 
Irreparable injury, injunction against collection, § 
831 

Isonipecaine, occupation tax on importers, dealers, 
etc., § 514 

Issues, proof and variance, 

Criminal prosecutions, § 1012 
Forfeiture proceedings, § 957 
Recovery of taxes paid, § 900 
Refund, actions for, § 900 

Jeopardy assessments. Assessment of Taxes, ante 
Jeweler^s safety fund, income tax, liability as insur¬ 
ance comi)any, § 417, p. 612, n. 83 
Jewelry, taxation of sales, § 528 

Retroactive operation of law, § 64 
Jigsaw puzzles, § 539, n. 35 
Joinder of i)articB, 

Collection of taxes, § 815 
Recovery of taxes paid, § 895 
Joint accounts, 

Estate tax, 

Ooncluslveness of findings of tax court on 
reviewing court, § 740 
Creation of trtist, § 490, p. 701, n. 99 
Income tax, assigned income, liability for tax, § 
431 

Joint adventures, 

Excess profits tax, corporate liability for tax, § 
470 

Income tax, 

Liability for tax, $ 403 


Joint adventures—Continued, 

Income tax—Continued, 

Losses, persons entitled to deduct, §§ 332, 336 
Oil lease, deduction of development expenses, 
§ 271, n. 8 

Partnership as including joint venture, § 412 
Share of profits as capital gain, § 155 
Year in which income taxable, § 223 
Unjust enrichment tax, presumption as to cor¬ 
rectness of commissioner’s decision, § 709, p. 
939, n. 74 
Joint ownership. 

Estate tax, liability for tax, § 491 
Income tax, transfer of property in exchange for 
stock, deduction of loss, § 315, n. 83. 

Lien for taxes against property, § 762 
Joint returns. 

Income tax, ante 

Refunds, ignorance of right to elect between joint 
and separate returns, § 847 
Joint stock associations and companies, 

Income tax, 

Dealing in own stock, deduction of loss, § 
311 

Distributions in liquidation as payment in 
exchange for stock, § 140, n. 20 
Liability for tax, § 402 
Taxed as corporations, validity of act, § 16 
Injunction against collection of tax, action by 
stockholder, § 826, n. 92 
Massachusetts trusts, generally, post 
Stamp tax on transfer of shares, § 551, p. 793, 
n. 0 

Joint tenancy. 

Estate tax, 

Burden of proof In assessment of tax, § 677, 
n. 66 

Direct tax, § 92, n. 6 
Life insurance, § 486, p. 686, n. 88 
Power to tax survivor on death of coten¬ 
ant, § 3, p. 130 

Property included in gross estate, § 485 
Retroactive operation of law, § 60 
Review of decisions of tax court, § 745, n. 16 
Validity of act, § 23 

Valuation of property, § 500, p. 727, n. 87 
Income tax, 

Burden of proof as to liability for payment, 
§ 687, n. 34 

Liability for tax, § 383, n. 15; § 391; § 771, 
p. 1010, n. 21 
Judges, income tax. 

Salaries of federal judges, § 128 
Travelling expenses, deductions, § 264, n. 31 
Judgment creditors, 

Distraint for tax, right to challenge, § 788 
Inspection of income tax returns, § 641, n. 20 
Lien for taxes, 

Accrual, § 763 
Priority, § 764 
Judgments and decrees, 

Accrual basis of accounting, § 623, p. 857, n. 3. 
Assessxnent as creating estoppel by judgment, | 
013 

Bonds, actions on, §§ 5CC, 582 
Collection, ante 

Collector’s bond, action on, 8 666 
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Judgments and decrees—Continued, 

Criminal prosecutions, § 1020 
Estate tax, deduction of claim against estate, § 
494, p. 722 

Evidence to warrant judgment for taxpayer, § 
691, n. 55 

Excess profits tax, establisfiment of loss, § 467 
Forfeiture proceedings, §§ 959, 960 
Injunction against collection, § 839 
Lien for taxes, 

Extinguishment, § 767, p. 1001 
Priority, § 764 

Overpayment, credit in payment of tax, § 774, 
n. 66 

Payment of tax, application of judgment, § 773 
Penalties, actions to enforce, § 982 
Recovery of refund or taxes paid, § 923, pp. 
1180-1182 

Interest on, §§ 924, 925, 927 
State courts, control of construction of revenue 
law, § 56, p. 182, n. 59; § 56, p. 183, n. 64, 65 
Tax court, 

Decision as judgment, § 715 

Not to disturb judgments of court, § 708 

Judicial notice, 

Assessment of taxes, § 674, n. 44 
Persistent efforts to have tax waivers declared 
nugatory, § 663, n, 15 
Judicial sales, stamp tax, f 549 
Jugglers, occupation or business tax, § 511, n. 58 
Jumbo cigars, manufactured tobacco, taxation, § 
641, n. 46 
Jurisdiction, 

Actions for taxes, § 802 
Cancellation of tax liens, § 767, p. 1002 
Distraint, remedies against, § 788 
Examination of third persons in assessment of 
taxes, enforcement of obedience, § 073, n. 37 
Forfeiture proceedings, § 953 

Mitigation or remission of, § 963 
Injunction against collection, § 834 
Presumptions on review of decisions of tax court, 
§ 737 

Recovery of taxes paid, § 860, pp. 1106-1109 
Refunds, 

Recovery of refunds paid, § S57, n. 46, 50 
Review of rulings, § 856 
Time for filing claim, § 846, p. 1080 
Return of seized property, § 935 
Review of decisions of tax court, § 719 
Disposition of cause, § 751 
Tax court, post 

Waiver of prohibition against enjoining collec¬ 
tion of tax, § 824 

Jury trial in action for recovery of taxes paid, § 922, 
p. 1176 ^ 

Knowledge, 

Forfeitures, ante 
Indictment alleging, § 1004 
Laches, 

Bar of government rights by laches of oflxeers, § 
555 

Bonds, actions on, § 579 
Collector’s bond, § 566 
Injunction against collection of tax, § 835 
Intei-est on ov(u*payinent affected by taxpayer’s 
laches, § 927 


Laches—Continued, 

Lien for taxes, enforcement, § 766 
Refunds, waiver of filing of claim by commission¬ 
er, § 848, n. 94 

Tax court, vacation of its order, § 714, n. 55 
Landlord and tenant. Leases, post 
Lands. Real estate, generally, post 
Larceny, income tax, loss deductible, § 307 
Law libraries, 

Capital stock tax, § 518, n. 23 
Income tax, depreciation as property used in 
trade or business, § 358, n. 50 
Law of the case, 

Review of proceedings of tax court, 

Proceedings after remand, § 756, n. 53 
Subsequent appeal, § 757 

Leakage, 

Distilled spirits, allowance for tax, § 534, p. 774 
Oil transportation bond, allowance, § 587 
Leases, 

Deposit by tenant as rent in advance on accrual 
basis, § 623, p. 856, n. 3 

Distilled spiidts, liability for tax, § 534, p. 771, 
n. 61 

Estate tax, valuation of property, § 500, p. 727, 
n. 90 

Excess profits tax, 

Deduction for exhaustion, § 400, p. 666, n. 6 
Invested capital, § 442, n. 32; § 445, n, 55 
Income tax, 

Agreement of lessee to pay taxes, § 777 
Amortization of expenses, § 27r> 

Amount received for cancellation as return 
of capital, § 163, n. 16 

Bonus for execution, year in whi(*h taxalde, 
§§ 225-227, pp. 371-374 
Deduction, 

Amount paid for leasehold as expenses, 
§ 273, n. 20 

Depreciation dedu(‘tion, § 355; § 357, n, 
39; § 358, n. 50; § 365, p. 540 
Improvements by l(isse<^ d(Mluc‘tion of 
cost of right to receive imj)r()yemeTit, 
§ 233 

Losses, § 284, n. 77; § 205, n. 07; § 330 
Taxes paid, § 233, n. 65; § 351, m 12 
Unamortized portion of paynnmt, § 203, 
n. 83 

Demolition of building, loss deductible, § 205, 
n. 97 

Expenditure to acejuire leasehold as (‘apltal 
expenditure, § 261 

Improvements hy lessc'o as taxable Income 
of lessor, §§ 113, 153 

Long term leases, capital cxpendltur<‘s, § 250 
Option to purchase, valuation of propeudy for 
purpose of gain, J 174 

Payment for release as taxable as in(*onu^ § 
120 

Payment of tax assessed against lessor by 
lessee, § 121, n. 30; § TOO, n. 50 
Personal property surreruUu'od by i('ss(Hs year 
in which income taxable, § 227 
Production of war goods, amortization allow¬ 
ance, § 231 

Profits under void lease as taxable Income, § 

no 
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1 .eases—Continued, 

Income tax—Continued, 

Sale of leasehold acquired in exchange, com¬ 
putation of gain, § 180, n. 16 
Security for performance of lease as income, 
§ 101, n. 87 

State, immunity of income of lessees, § 5, p. 
138 

Year in which value of improvements by les¬ 
see taxable, § 20G, p. 354 
Indian lands, liability for tax, § 392 
JeweliT, taxation of transfer under lease agree¬ 
ment, § 528 

Judgment against lessee in action for tax, § 822 
Long term leases, post 
Mineral leases, generally, post 
Ninety-nine year leases, post 
Oil and gas leases, generally, post 
Priority of lien for taxes, § 764 
Rent, generally, post 
Sale of taxable article, § 523 
Sales and deliveries under lease agreement, tax¬ 
ation, § 526 

Service of notice of deficiency on tenant, § 610, 
11. 31 

State lands, profits as exempt from tax, § 175 
Transportation equipment, transportation tax, § 
542 

Legacies, 

Estate Tax, generally, ante 
Income tax, ante 
Legacy tax, 

Estate tax distinguished, § 478, p. 676 
Income tax, validity of act allowing deductions, 
§ 14 

Recovery of taxes paid, § 891, p. 1141, n. 43 
Refund, § 843, n. 3 

Time for filing claim and limitations, § 846, 
p. 1079, n. 55 
Repeal, § 477 

Legal reserve, insurance companies, invested capital 
for excess profits tax, § 456, n. 19 
Legality, 

Assessment, collateral attack, § 614 
Tax, defense to action on taxpayer’s bond, § 578 
Legatees. Estate tax, generally, ante 
Letters, 

Acceptance of waiver of limitations for assess¬ 
ment, § 662, n. 13 

Appeal to tax court, basis, § 701, n. 56, 57 
Consent of commissioner to waiver of limita¬ 
tions for assessment, § 666, n. 38 
Evidence of rejection of claim for refund in ac¬ 
tion to recover taxes paid, § 916 
Eratui in obtaining waiver of limitations for as¬ 
sessments, § 004 

Notice of assessment, proceeding for collection of 
tax, § 791) 

Notice of deficiency, § 608, n. 22 

Jurisdiction of tax court to review assess¬ 
ments, § 099, n. 42, 44 

Refunds, claim for, § 840, p. 1080, n. 13; p. 1087, 
n. 14 

Request for prompt assessment, § 655, n. 32 
Waiver of limitations for assessment of tax, § 
600; § 070, m 91 

luetters of administration, stamp tax, § 546 


Liability of persons and property in general, §§ 74-76 
Libel, forfeiture proceedings, § 956 
Liberty bonds, estate tax, exemption as to nonresi¬ 
dent alien, § 502, n. 39 
Libraries, 

Income tax, contributions to endowment fund, de¬ 
duction as expense, § 263, n. 28 
Law libraries, ante 
Licenses, 

Admission tax, sale by stockholder of license to 
use box in opera house, § 529 
Income tax, 

Deduction of fees as expenses, § 269 
Patent license, deduction for exhaustion or 
depreciation, § 363 

Use secret process, compensation as capital 
gain, § 155 

Worthless property, deduction of loss, § 330, 
n. 6 

Occupation or business tax, change of firm, § 500 
Waiver of limitations by corporation suspended 
for nonpayment of state license tax, § 661 
Liens, §§ 758-767, pp. 989-1004 
Accrual, § 763 

After-acquired property, § 762 
Assessment, necessity for creation of lien, § 760 
Bona fide purchasers, ante 
Cancellation of lien for taxes, § 767, p. 1001 
Collection of taxes, expiration of lien as bar of 
suit, § 806, n. 91 

Collector as party to suit by surety for enforce¬ 
ment of lien for taxes, § 577 
Collector’s bond as creating lien, § 566 
Congressional power to establish, § 2 
Creation, §§ 760, 761 

Damages based on failure to give notice of defi¬ 
ciency tax, § G06 

Demand, necessity for creation, § 761 
Distilled spirits. Intoxicating Liquors, ante 
Distraint for taxes, § 789 
Special tax liens, § 789 
Duration of lien for taxes, § 765 
Enforcement of lien for taxes, § 766 
Estate tax, ante 
Estoppel, 

Claim lien for taxes, § 767, p. 1003 
Set up tax lien on sale of forfeited property, 
§ 961, n. 32 

Extinguishment of lien for taxes, § 767, pp. 1000- 
10(H 

Filing, § 760, n. 97 

Form of demand and notice for lien, § 761 
Homestead, law governing, § 759, n. 88 
Income tax, ante 

Stock and stockholders, post 
Injunction against collection of tax, § 827 
Judgment creditors, priority of lien for taxes, 
§ 764 

Law governing, § 759 

Mortgages, priority of lien for taxes, § 764 
Notice, §§ 761, 703, 764 
Duration, § 765, n. 79 

Liability of trustee for payment, § 770, n. 62 
Operation of law, § 760 
Pledges, priority of lien for taxes, § 764 
Possession of property under lien, injunction 
against collection of tax, § 826 
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Lfieng—Oontinued, 

Practice on cancellation of lien and removal as 
cloud on title, § 767, p. 1002 
Priority of lien for taxes, § 764 
Property subject to, § 762 
Real estate, post 
Records, post 

Relation back of lien for taxes, § 763 
Release of lien for taxes, § 767, p. 1003 
Removal of cloud of lien for taxes, § 767, p. 1001 
Stamp tax, reduction of tax, § 549 
Subrogation, inverse order of alienation, § 781, 
n. 98 
Validity, 

Statute creating tax lien, § 32, n. 31 ^ 

United States as party to suit to enjoin col¬ 
lection of tax, § 836 

Venue, enforcement of lien for taxes, § 766 
Waiver of lien for taxes, § 767, p. 1003 
Life club members, taxation of dues, § 531 
Life estates, 

Estate tax, 

Deduction of charitable bequest of remainder, 
§ 493, p. 715 

Inclusion in estate, § 482 
Payment of tax, § 776, p. 1018 
Reservation affecting transfer in contempla¬ 
tion of death, § 490, p. 698 
Retention of estate as transfer intended to 
take effect at death, § 490, p. 702 
Transfer intended to take effect at death, § 
490, pp. 702, 705 

Valuation of property, § 500, p. 728, n. 4 
Income tax. 

Depreciation allowance to life tenant, § 365, 
p. 540 

Expenditure for life tenant’s interest as capi¬ 
tal expenditure, § 261, p. 416, n. 6 
Persons entitled to refund, § 845, n. 40 
Persons liable for tax, § 383, n. 19 
Sale of interest to remaindermen as capital 
gain, § 155 

Stock, computation of gain on sale, § 182, p. 
315, n. 63 

Transfer of interest to remaindermen as capi¬ 
tal gain, § 155 

Transfer of property reserving income for 
life, liability for tax, § 385 
Mortuary tables as evidence of value in action 
to recover estate taxes paid, § 918, n. 19 
Refund, right to recover, § 891, p. 1142, n. 43 
Life insurance. 

Gash method of accounting, constructive reccii^t 
of income, § 624, n. 34 
Cash surrender value, 

Distraint for collection of tax, §§ 790, 791 
Insurance on employee as capital expendi¬ 
ture, § 153 

Loss deductible, §§ 290, 328 
Estate tax, 

Deduction of proceeds payable to charity, 
etc., § 493, pp. 708, 710 
Direct tax, § 92, n. 6 

Gross estate for payment of claims, § 494, p. 
720 

Inclusion in gross estate, § 486, pp. C83--088 
Retroactive operation of law, § 60 


life insurance—Continued, 

Estate tax—Continued, 

Transfers intended to take effect at death, 
§ 490, p. 702 

Valuation of policy, § 500, p. 728 
Foreign life companies, deductions, § 248, p. 395 
Gift tax, § 504, n. 57; § 507 
Income tax, 

Amount and computation of income, § 103 
Assessment companies, liability for tax, § 
417, p. 613, n. 91 
Deductions, § 248, p. 395 

Business reserves, § 249, p. 397 
Cash surrender value, §§ 290, 328 
Depreciation, § 354, n. 72; § 357, n. 36 
Excess interest dividends, § 248, p. 396 
Expenses, § 278 

Guaranteed interest, deduction, § 248, p. 

395 

Interest on indebtedness, § 248, p. 395 
Loans on policies, deduction of interest, 
§ 239, n. 28 

Matured policies, deduction of reserves 
for payment, § 249, p. 397, n. 23 
Premiums, deduction as expense, § 267 
.Reserves, § 249, p. 397 
Semi-tontine policies, deduction of intei*- 
est on deferred dividend, § 248, p. 

396 

Solvency reserves, § 249, p. 307 
Taxes paid, § 351 

Distribution of proceeds on life of corporate 
officers, taxable dividends, § 134, n. 28 
Dividends, deduction of interest on deferred 
dividend, § 248, p. 390 

Dividends out of proceeds, time in which in¬ 
come taxable, § 213, n. 32 
Excess of maturity value of endowment pol¬ 
icy over premium cost as taxable gain, § 
155 

Interest received as taxable income, § 115 
Liability for tax, § 417, p. 612 
Mutual companies, liability for tax, § 417, p. 
613 

Noncommutable policy, proceeds a» taxable 
income, § 114, n. 21 

Officers and employees, capital expenditure, 
§ 153 

Payment of premiums as payment for serv¬ 
ices, § 125, n. 61 

Profit or gain on premium investment as 
taxable income, § 114 
Policies, taxation of, § 533 
Proceeds, power to tax, § 3, p. 130; § 114 
Stamp tax on deeds on sale of Inisiness, { 540, 
n. 77 

Lighting, income tax, deduction of improvemente as 
exixinse, § 266, n. 42 

Limestone quarries, income tax, depletion allowance, 
§ 359, p. 528, n. 50 

Refunds, filing claims, 5 840, pp. 1079-1082 
Limitation of actions, 

Abatement within bond to defeat recovery there¬ 
on, § 578 

Accounts stated hetwem government and tax¬ 
payer, § SS4 
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Limitation of actions—Continued, 

Amendment of pleadings in tax court raising de¬ 
fense, § 704, n. 84 
Assessment of taxes, ante 
Bonds, ante 
Collection, ante 

Compromise agreement, execution before taxes 
barred by limitations, § 618, p. 846 
Congressional power to reinstate tax liability 
after expiration of limitation, § 2, n. 36 
Distraint, 

Collection of tax, § 792 

Tax barred by limitations, right to resist, § 
788 

Estate tax, ante 
Estoppel of taxpayer, 

After bar of redetermination of tax for for¬ 
mer year, § 617 

To claim statute prohibited rectification of 
error in return, § 617, n. 81 
Fraud, examination of taxpayer as to tax yearsi 
for which statute has run, § 672, n. 18 
Income tax, ante 

Injunction against collection, § 830, n. 22; § 835 
Interest on refund, § 884 
Lien for taxes. 

Enforcement, § 766 

Waiver of limitations in suit to clear title, § 
767, p. 1002, n. 19 

Motion to vacate or set aside process where ac¬ 
tion for collection barred by limitations, § 
816 

Penalties, post 
Recovery of taxes paid, post 
Refunds, post 

Retroactive operation of law, § 67 
Return, computation of limitations for collection 
of tax, § 808 

Review of decisions of tax court, § 720, n. 11 
Suspension, limitation of actions for, refunds, § 
846, p. 1081 

Waiver of limitations, 

Action for collection, §§ 810-814, pp. 1051- 
1055 

Burden of proof, § 810 
Extension of time for payment, § 772, 
n. 53 

After running of statute as to collection of 
taxes, § 812 

Cancellation of waiver of limitations for col¬ 
lection of taxes, § 810 

Construction and operation of waiver as to 
collection of taxes, § 813 
Distraint proceeding, § 792, n. 78 
Postponement of sale under distraint, § 789 
Presumptions in action for taxes, § 819 
Recovery of taxes paid, §§ 880, 886; § 918, 
n. 8 

Refund of taxes, § 846, p. 1080 
Limitation of prosecutions, § 1003 
Limitation on taxing powers of congress, §§ 4, 5, pp. 
133-138 

Liquidating dividends, 

Excess profits tax, exclusion in computing in¬ 
vested capital, § 438, n. 12 
Income tax, § 100, n. 85; 5 184; §S 137-140, pp. 
260-273 


Liquidating dividends—Continued, 

Income tax—Continued, 

Sale or exchange of capital asset, § 160 
Surtax on undistributed earnings of personal 
holding companies, § 381, n. 80 
Time of earning or receiving affecting taxa¬ 
bility, § 97, n. 51 

Worthless stock, deduction of loss, § 331, n. 
16 

Part owner’s liability for tax as transferee, § 771, 
p. 1008, n. 97 

Question for review on review of decision of tax 
court, § 725, n. 53 
Liquidating receiver, income tax, 

Liability for tax, § 434, n. 71 
Validity of act imposing tax on receiver, § 16 
Liquidating trust, validity of act exempting trust 
from income tax, § 14 
Liquidation, 

Assessment of tax, liquidator’s right to review, 
§ 700, n. 48 

Cancellation or redemption of stock, review of 
decision of tax court as to nature of distribu¬ 
tion, § 734 

Capital stock tax, § 521, n. 36; § 522 
Estate tax, valuation of stock, § 501, n. 29 
Excess profits tax, ante 
Income tax, 

Amount of loss deductible, § 290 
Contracts restricflng payment of dividends 
affecting credit for dividends, § .375, n. 
90 

Credits against net income, § 373, n. 29 
Distribution in liquidation, deduction as loss, 
§ 298 

Dividends after tax-free liquidation, § 134 
Dividends paid credit, § 374 
Losses, year or period for deduction, §§ 330, 
343 

One of parties to corporate reorganization, § 
192 

Partial liquidation, 

Acquisition of stock by corporation, capi¬ 
tal gains, § 160 

Distribution, deduction of loss for, § 298, 
n. 17 

Exchange of stock or securities, deduc¬ 
tion of loss, § 311 
Partnership, 

Death of member, liability for tax, § 415 
Year in which profits taxable, § 223 
Profits as income, § 104 
Sale of assets, §§ 160,161 
Sale or exchange for deduction of loss, § 286, 
pp. 445, 447 
Subsidiaries, 

Distribution as taxable income, § 134 
Gain or profit from exchange of stock, 
etc., § 189 

Intercompany transaction, § 320 
Losses deductible, § 319 
Surtax on undistributed net income of per¬ 
sonal holding company, § 381, n. 86 
Trust created to manage property, capital 
gain, § 154 

Valuation of capital for determining capital 
loss, § 164 
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liiauidation—ContiBued, 

Income tax—Contimied, 

Worthless stock, deduction of loss, § 331, n. 
30 

Year in which income taxable, § 228 
Profits in liquidation of business as income, i 
104 
.Returns, 

Duty to make, § 631 
Termination of affiliated status, § 647 
Subsidiaries, 

Review of decision of tax court, § 745 
Stamp tax on transfer of bonds to parent 
corporation, § 550, n. 99 

Waiver of limitations for assessment of tax, § 
661 

Liquor dealers. Intoxicating Liquors, generally, ante 
Liquors. Intoxicating liquors, generally, ante 
Lists, 

Collectors as agents of government to investi¬ 
gate, § 562 

Record of assessments, § 615 
Supplemental assessment list, § 604 
Literary organizations, 

Estate tax, deduction for, § 493, pp, 708-716; § 
494, p. 722 

Excess profits tax, liability for tax, § 476 
Income tax, 

Deduction of contributions, § 369 
Liability for tax, § 411 
Literary property. 

Income tax. 

Aliens, liability for tax on royalties, § 386, 
n. 51 

Depreciation allowance, § 363 
Litigation expenses, 

Income tax, ante 

Livestock, income tax, depreciation allowance, § 357, 
m 36 

Livestock taxes, refunds, amendment of claims for, 
§ 850, p. 1088, n. 23 

Living expenses, income tax deduction, § 272 
Lloyd’s plan, Income tax, liability as insurance com¬ 
pany, § 417, p. 612, n. 83 
Loans, 

Estate tax, nonresident aliens, § 502, n. 45 
Income tax, 

Commissions, year in which taxable, § 207 
Contingent loan, deduction as worthless debt, 

§ 325, n. 50 

Cost of stock in computing gain on sale, § 182, 
p. 313, n. 39 

Depreciation allowance, § 296, n. 2; § 365, p 
542 

Dividends paid as interest, § 238, p. 386 
Evasion of tax, § 82, n. 45 
Illegal loans, deduction as loss through em¬ 
bezzlement, § 307, n. 76 
Losses deductible, §§ 283, 338, 339 
Partnership interest, persons entitled to de¬ 
duct loss, § 336, n. 70 

Sale or loan for purpose of gain, § 168, n. 62 
Stockholder, taxable as dividend, § 214 
Subsidiaries, deduction of loss, § 319 
Year in which commissions taxable, § 207 
Year in which income taxable, § 208, n. 05 


Loans—Continued, 

Real estate, money subject to lien for taxes, § 767, 

p. 1001 

Lobbying, income tax, deduction of attoimey’s fees as 
expenses, § 257, n. 35 

Local law, construction of revenue law with refer¬ 
ence to, § 56, p. 181 

Local taxes, income tax, deduction, § 351 
Lodges, exemption from taxes on policies, § 533 
Lodging, income tax, deduction as expense, § 264 
Long term contracts, 

Excess profits tax, year or period for accounting 
for tax, § 437, n. 95 
Income tax, 

Accounting, § 620, n. 46 
Validity of regulations, § 69 
Year in which profits taxable, § 224 
Long term leases, 

Income tax, 

Amortization of expenses, § 270, n. 60 
Attorney’s fees in negotiating, deduction as 
expenses, § 257, n. 39 

Building demolished to obtain lease, deduc¬ 
tion as expense, § 266, n. 42 
Capital expenditures, §§ 259, 260, p. 413; § 
277 

Commissions for negotiating as capital ex¬ 
penditures, § 2G0, p. 413 
Year in which expense deductible, § 277 
Depreciation, etc., computation, § 356, p. 522, 
n. 3 

Ninety-nine year leases, post 
Stamp tax, § 549 
Losses, 

Accounting, generally, ante 
Bonded warehouses, order for withdrawal before 
bonded period has expired, § 585 
Change of method of accounting, § 028, n. 80 
Deduction, § 602 

Burden of proving, §§ 085, 008 
Double deduction, § 685 
Estoppel to (lertiK*t, § 617, n. 81 
Evidence, §§ 693, 921 

Presumption as to correct;n('M.s of decision of 
commissioner, § 700, p. 041 
Stockholders entitled to deduct, § 332 
Distilled spirits, abatement of tax for loss, § 534, 
p. 774 

Excise tax on not income of corporation, § 522 
Income tax, ante 

Joint or separate returns of hual)and and wife', § 
639 

Renu'dy for recovery of taxes, defense to action 
for tax, § 801 

Review of decKsions of tax court, pri'sumpiiona, § 
740 

Warehouses, liability of gatiger, § 570 
Lottery ticket dealers, ocenpatlon or busiru'ss tax, § 

511 

liOttery tickets, |>enalty for selling, § 069, n. 42 
Lubricating oils, exedse tax, § 536 
Lump sum payment of prindpal and inten^st, rtK>|’K*n- 
ing of compromise of tax and inttna'st liabilities, 

§ 618, p. 848, n. 22 

Magazines, income tax, cirenlati<m as cap* 

ital expenditures, S 250, n. 63 
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Mail order fraud, income deduction of litigation 
expenses, § 270, p. 423, n. 68 
Maintenance, income tax, deduction as expense, § 266 
Malfeasance, closing agreements, attack on, § 618, p. 
849; §619 

Malt liquors. Intoxicating liquors, ante 
Malting companies, excess profits tax, obsolescence 
deduction, § 466, p. 666, n. 9 
Mandamus, collection of taxes, restraining, § 825 
Manufactured goods defined, § 1, n. 17 
Manufacturers, 

Bonds for taxes, §§ 572, 575 
Fermented liquors, § 534, p. 774 
Income tax, §§ 114, 122 

Intoxicating liquors, repeal of revenue law by 
national prohibition act, § 44 
Inventories, valuation at cost or market, § 626, 
p. 862 

Narcotics manufacturer, § 514 
Nature of tax on sales, § 524 
Occupation or business tax, § 511; § 513, p. 742; 
§§ 514, 515 

Validity of statute, § 27 
Oleomargarine manufacturers, § 515 
Persons or concern who are manufacturers for 
purpose of tax on sales, § 525 
Processing tax, validity of statute, § 29 
Producer as synonymous, § 525, n. 74 
Revenue stamps sold for use when tax becomes 
payable, § 840 

'Sale of article to state, implied immunity, § 5, 
p. 138 

Sale of particular articles, §§ 523-541, pp. 753- 
780 

Still manufacturers, § 513, p. 742 
Unjust enrichment tax, validity, § 15 
Vinegar manufacturer, tax on distilled spirits, § 
534, p. 774 

Manufacturers’ excise tax. 

Adulterated butter, § 537 
Automobile accessoiues and parts, ante 
Bonds for repayment of refunds, § 572 
Burden of proof in action to recover ovei*pay- 
ment, § 901, p. 1157 

Charges and costs included in price for compu¬ 
tation of tax, § 627 
Cigars and cigarettes, ante 
Computation, § 527 
Congressional power, § 3, p. 131 
Exemption, § 520 

Expenses affecting computation, § 527 
Fair market price for computation of tax, § 627 
FiUed cheese, § 528 

F.o.b. price aflecting computation, § 527 
Inner ttibes, § 540 

Intoxicating liquors, § 534, pp. 770-775 
Jtnvelry, § 528 

Retroactive operation of law, § 64 
Imbricating or cutting oils, § 536 
Mat(‘hes, sales, § 528 
Nature of tax, § 524 
Narcotics, § 535 
Oils, I 536 

Oleomargarine, § 5i37 
Playing cards, § 528 
Pr('Ht‘rved foods, § 528 
Pro-cessed butter, § 537 

47 c.j.s.-aa 


Manufacturers’ excise tax—Continued, 

Recovery of taxes paid, evidence, § 920, p. 1169, 
n. 24 

Reduction of rate, § 527 
Refund, § 843, n. 3; § 852, n. 54 

Evidence in action for, § 920, p. 1169, n. 24 
Renovated butter, § 537 
Sales, §§ 523-541, pp. 753-780 
Snuff, § 541 
Specific articles, § 528 
Sporting goods, § 539 
Subjects of tax on sales, § 526 
Sugar, § 528 
Tires, § 540 
Tobacco, § 541 

Waiver of defects in claims for refunds, § 851, n. 
47 

Margin accounts, income tax, first in, first out, rule, 
deduction of loss, § 313 

Marginal contracts, income tax, capital asset for de¬ 
duction of loss, § 286, n. 90 
Market, 

Defined, § 626, p. 862 
Valuation of inventory, § 626, p. 862 
Market price, evidence of value of securities, § 689, 
n. 48 

Market quotations, 

Estate tax, evidence of value of stock, § 501 
Evidence of value of shares, § 689, n. 49 
Market sales of stock, evidence of value, § 692, n. 79 
Market value, 

Income tax, ante 

Stock, presumption as to correctness of commis¬ 
sioner’s determinatioh, § 709, p. 940, n. 79 
Valuation of property for assessment of tax, §§ 
597, 598 

Marks, 

Distilled spirits, containers of five gallons or 
more, § 534, p. 771 

Failure to obliterate as offense, § 999 
Forfeitures for noncompliance with require¬ 
ments, § 047 

Offenses relating to, § 999 

Oleomargaiane package, indictment for failure to 
mark, § 1009 

Married women. Husband and wife, generally, ante 
Marshaling assets, enforcement of lien for taxes, § 
766, n. 98 

Marshals’ powers, duties and liabilities, § 560 
Massachusetts trust, 

Accumulation of gains and profits, presumptions 
on review of tax court, § 737, n. 53 
Capital stock tax, § 520; § 521, n. 36 
Income tax, § 395, p. 590, n. 57; p. 593 

Congressional power to tax income, § 3, p. 133 
Deduction of taxes paid, § 349, n. 87 
Stamp tax, certificates of shares, § 547, n. 35 
Master in chancery, stamp tax, deed of master under 
a decree, § 540 

Matches, taxation of sales, § 528 
Mausoleum, estate tax, deduction of cost of mainte^ 
nance, § 494, p. 716 

Meals, income tax, deduction as expense, § 264 
Medical expenses, 

Estate tax, deduction, § 494, p. 719, n. 96 
Income tax, deductions, § 272, n, 11. 
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Medicine, 

Occupation or business tax, retail liquor dealers, 
§ 513, p. 744 
Stamp tax, § 528 
Membership fees, § 531 
Memoranda, 

Examination of taxpayers and their records, § 
672 

Stamp tax on memoranda of sale or transfer of 
corporate securities, § 550; § 551, p. 703 
Memorandum opinion, tax court, § 717 
Mental capacity, estate tax, transfers in contempla¬ 
tion of death, § 490, p. 697 

Merchant Marine Act, excess profits tax, deductions, 
§ 459, n. 48 
Merger, 

Afiiliation as not merger of taxpayers, § 648, n. 69 
Consolidation, generally, ante 
Excess profits tax, 

Computation of declared value of capital 
stock, % 457 
Losses, § 467 
Income tax. 

Accrued interest as taxable income, § 115 
Attorney’s fees of dissenting stockholder, de¬ 
duction of expense, § 270, p. 425, n. 91 
Continuing interest in transferee for re¬ 
organization, § 203, n. 88 
Cost of stock acquired at various prices, § 
186, n. 27 

Deduction of expenses, § 256, n. 29 
Dividends taxable as income, § 134, n. 34 
Entities in deduction of loss, § 318 
Liability for tax, § 397, n. 15 
Liberal construction of term, § 194 
Losses, persons entitled to deduct, § 333 
Proceeds of insurance as taxable incomes, § 
114, n. 30 

Redemption of bonds, deduction of expense, 
§ 202 

Reorganization by acquisition of stock of an¬ 
other corporation, § 201 
Sale distinguished, § 195 
Successor’s liability for tax, § 401, n. 36 
Unamortized debt discount, deduction as loss, 
§ 291 

Notice of deficiency tax, § 607, n, 10 
Payment of tax, liability of transferee, § 771, p. 
1008, n. 97 

Refund or recovery of taxes paid, right of merged 
corporation to sue, § 891, p. 1142 
Returns and reports, termination of afiiliation, 
§ 047, n. 61 
Stamp tax. 

Deeds or conveyances of real estate, § 549, n. 
88 

Transfer of shares, § 551, p. 795, n. 24 
Waiver of limitations for assessment of tax, § 
061 

Messages, communications tax, § 544 
Military or naval service, income tax, exemption of 
compensation, § 128 
Mineral leases, 

Excess profits tax, 

Bonds received in exchange for interest in 
lease, § 435, n. 90 
Intangible property, § 443, n. 39 


Mineral leases—Continued, 

Excess profits tax—Continued, 

Nominal capital, § 439, n. 24 
Income tax, 

Capital expenditure, § 259, n. 58 
Consideration for as subject to income tax, 
§ 120 

Deduction of royalties, §§ 235, 273 
Depletion allowance, § 359, p. 529 
Sublease, depletion allowance, § 359, p. 531, 
n. 85 

Surtax on undistributed net income of per¬ 
sonal holding companies, § 381, n. 82 
Tribal mineral leases, liability for tax, § 392, 
n. 4 

Year in which income taxable, § 227 
Oil and gas leases, generally, post 
Royalties, review of decisions of tax court as to 
incomes taxable, § 747 
Mines and minerals, 

Definitions, § 359, p. 528 

Depreciation, depletion, etc., review of decisions 
of tax court, § 748 
Excess profits tax, 

Credit to earned surplus of increased value 
as result of exploration or development, 
§ 456 

Depreciation, depletion, etc., § 466 
Improvement of appurtenances as invested 
capital, § 453, n. 98 
Income tax. 

Assignment of interest, persons liable for 
tax, § 384, n. 38 
Capital expenditures, § 259 
Depletion allowance, § 353; § 359, jip. 526-533 
Equipment, deduction as expense, § 201 
Government grant to discoven^r of deposit 
as taxable income, § 112 
Income from sale as income from oixiration 
of business, § 122, n. 33 
Income from sale of products as return of 
capital, § 163, n. 16 

Payments for minerals In oonve^yance re¬ 
serving interest, capital gain, § 160 
Sale of capital assets, § 100 
Surtaxes on income from sal<\ § 378 
Tunnels, deduction as expense, § 261, p. 416, 
n. 14 

Sale of coal, § 528 

Minimization of tax, §§ 77-87, pp. 208-215 
Minority stocjkholder, control of subsidiary, consoli¬ 
dated return, § 040, p. 878, n. 45 
Minors. Infants, generally, ante 
Misrepresemtations, 

Cancellation of waiver of limitations for collc<r- 
tion of taxes, § 810 

Closing agreements, § 618, p. 849; f 019 
Mistake, 

Assessnamt of taxes, § 588 

Assessor or other reventie officer, llal>inty of col¬ 
lector, § 504 

Burden of proof in action to recover tuxes paid, 
§ 903 

Cancellation of waiver of limitations for collec¬ 
tion of taxes, §810 

Change of basis of filing returns, | 033 
Closing agreements, § 619 
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Mistake—Continuea, 

Compromise of tax liability, § 618, p. 847 
Consideration for bond given to delay collect- 
tion, § 573, n. 98 

Counsel, ground for rebearing in tax court, § 716, 
n. 79 

Defense to action on taxpayer’s bond, § 578, n. 68 
Evidence in action for refund or recovery of 
taxes paid, § 920, p. 1172 

Findings of tax court, amendment or correction, 

§ 711 

Income tax, persons entitled to refund, § 845, 
n. 37 

Return or report, time of assessment of tax, § 
656 

Revenue stamp use, relief, § 842, n. 94 
Underpayment, estoppel of taxpayer, § 617 
Mixed claims commission, income tax, 

Award as return of capital, § 163, n. 18 
Deduction of attorney’s fees as expenses, § 257, 
n. 34 

Interest received on reparation award as taxable 
income, § 115, n. 37 

Mixed (luestions of law and fact, review of decisions 
of tax court, modification of findings, § 754, n. 31 
Mixtures, distilled spirits, taxation, § 534, p. 770 
Modification of decision of tax court by reviewing 
court, §§ 751, 754 

Money had and received, nature of action to recover 
taxes paid, § 859 

Monopolies, income tax, obsolescence claim for prop¬ 
erty purchased to create monopoly, § 358 
Monuments, estate tax, deduction of cost, § 494, p. 
716 

Moot questions, 

Injunction against collection, costs, § 839, n. 79 
Review in actions for recovery of taxes paid, § 
930, p. 1189 

Review of decisions of tax court, § 729 
Tax court will not consider, § 708 
Morris Plan Banks, income tax, surtax on undistrib¬ 
uted profits, § 379, n. 37 
Mortality tables, estate tax, 

Deduction of charitable bequest of remainder, § 
493, p. 715 

Valuation of property, § 500, p. 728 
Mortgage bond coupons, § 528 
Mortgage certificates, stamp tax, § 548, n. 68 
Mortgage guaranty company, income tax,^ liability as 
Insurance company, § 417, p. 012, n. 83 
Mortgage note participation certificates, stumi) tax, § 
548, n. 08 

Mortgage notes, estate tax, valuation, § 500, p. 728 
Mortgages, 

Estate .tax, 

Deduction, § 495 

Reduction of dcMluction by amount paid on 
mortgage prior to death, § 498 

Foreclosure, 

Bids at foreclosure sale, presumption as to 
fair market value, § 679, n. 80 
Bonded warehouse, § 584, n, 8 
Cancellation of lien for taxes, § 767, p. 1002, 
n. 10 

Extinguishment of lien for taxes, § 767, p. 

1001 


Mor tgages—Continued, 

Foreclosure—Continued, 

Stamp tax on deeds by mortgagee to itself 
as purchaser, § 549 
Income tax, 

Condemnation award invested in mortgage, 
gain or profit from involuntary conver¬ 
sion, § 188, n. 67 

Conveyance of mortgaged property, deduction 
of loss, § 286, p. 445, n. 8; § 286, p. 446 
Determination of selling price in computing 
gain or profit, § 172 

Exchange of mortgaged property, gain or 
profit, § 191, p. 328, n. 88 
Exchange of mortgagor’s equity for release 
of liability on bond, loss deductible, § 
308, n. 81 

Exchange on reorganization, deduction of 
loss, § 311, n. 46 
Foreclosure, 

Deductions, §§ 308, 322; § 333, n. 52 
Interest as taxable income, § 115 
Purchase at foreclosure sale, 

Computation of depreciation, § 356, 
p. 523, n. 11 

Market value for computing gain or 
profit from sale, § 173 
Receiver’s liability for tax, § 434 
Regulations as to purchase at sale, § 69, 
p. 198, n. 25 

Reorganization sale as, § 192 
Right of redemption, sale or exchange 
of capital asset, § 160, n. 76 
Sale to avoid tax, § 81, n. 41 
Taxable profit though proceeds not ac¬ 
tually received by taxpayer, § 167 
Value in computing profits and gain from 
sale, § 173 

Year or period in which loss deductible, 

§ 339; § 341, n. 27; § 342 
Lessee’s assumption of payment, year in 
which income taxable, § 226, ii. 73 
Payments in reduction as restoration of cap¬ 
ital, § 163, n. 18 

Receiver’s liability for tax, § 434 
Release by stockholder as distribution of cap¬ 
ital, § 151, n. 81 

Release on payment of present value of prop¬ 
erty as income, § 107, n. 52 
Sale or exchange of mortgaged property, 
Deduction of loss, § 286, p. 445 
Gains or profits, § 171, n. 27; § 187, n. 
56 

Tax-free covenant, agreement by obligor to 
pay income tax of obligee, § 709 
Worthless debt, determination of worthless¬ 
ness, § 325, n. 67 

Lien for taxes, § 762, n. 27; § 763 
Priority, § 764 

Protection against, § 7GG, n. 98 
Stamp tax, 

Reinscription and extension of time of pay¬ 
ment, § 546, n. 14 
Sale on foreclosure, § 549 
Trust deeds, generally, post 
Mortuary tables, evidence of value of life interest, § 
689, n. 48 
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Motions, 

Amendment of pleading on review by tax court, 
§ 704, n. 85 
Dismiss, 

Complaint for collection of taxes, § 817 
Beview of rulings as to refunds, § 858 
Dissolution of temporary injunction against col¬ 
lection, § 833, n. 42 
Behearing in tax court, § 716 
Search warrants, motion to quash, § 933, p. 1195 
Set aside service of process in action for collec¬ 
tion of tax, § 816 

Motive of lawmakers affecting validity of statute, 

§ 9 

Motorcycles, sales tax on vehicles for use in police 
service, immunity, § 5, p. 138, n. 44 
Motor vehicles, 

Excise tax on parts and accessories. Automobile 
accessories and parts, ante 
Forfeitures, ante 
Income tax. 

Damage from wreck, losses deductible, § 308 
Depreciation, partial allowance, § 358, n. 50 
Expenses of operation, deduction, § 264, n. 
31 

Partial allowance for depreciation, § 358, n. 
50 

Theft, loss deductible, § 307, n. 76 
Trade-in loss, deduction, § 308, n. 93 
Beiiting, occupation or business tax, § 511 
Sales by manufacturers, producers or importers, 
excise tax, § 525, n. 79; f 530 
Search without warrant, § 934, p. 1197 
Transportation tax, § 542 
Moving pictures, income tax, 

Copyright as property subject to depreciation al¬ 
lowance, § 363 

Expenses of actors and actresses, deduction, § 
264, n. 31 

License of rights as sale for determining capital 
gain, § 161, n. 7 

Rental on films, deduction of expense,. § 273, 
n. 16 

Royalties paid in advance, capital gain, § 
160 

Multiplicity of actions, injunction against collection, 
§ 832 

Municipal bonds and obligations, 

Estate tax, subject to tax, § 481 
Implied immunity from federal tax, § 5, p. 138 
Municipal corporations, 

Distilled spirits, liability for tax, § 534, p. 771, 
n, 64 

Income tax, 

Compensation of officers and employees as 
subject to income tax, § 129 
Deduction of gift to foreign municipality, § 
369, n. 80 

Party to iT.organization, § 196, n. 20 
Liability of means or instrumentalities for tax, 
§ 75 

Right to recover refund, § 893, p. 1142 
Taxes, priority of lien for federal taxes, § 704 
Munitions manufacturers, occupation or business tax, 
§ 511 


Munitions taxes, 

Refund, burden of proof in action for, § 905, n. 
30 

Time for assessment, § 652, n. 88 
Musical instruments, tax on sale of jewelry, § 528 
Mutual insurance, 

Capital stock tax, § 519, n. 27 
Excess profits tax, deposit with insurance com¬ 
pany as income, § 435, n. 90 
Exemption from tax on policy, § 533 
Income tax, 

Burden of proving exemption, § 680, n. 82 
Deductions, § 248, p. 395 
Expenses, §278 
Reserves, § 249, p. 397 

Deposit with company as income subject to 
tax, § 103, n. 05 

Escheat of reserves as extending exemption, 
§ 417, p. 615, n. 7 

Liability for tax, § 437, pp, 613, 614 
Losses, persons entitled to d('duct, § 335 
Premium deposits returned to policyholders, 
deduction, § 250 

Transfer of business to stock company, premium 
as income, § 103, n. 95 

Mutual savings banks, income tax, liability for tax, 
§ 410 
Names, 

Assessments, persons against whom made, § 594 
Capital stock tax, insurance company’s name as 
affecting liability to tax, § 519 
Tax deeds, error in name affecting validity, § 
796 

Trade-marks and trade-names, generally, post 
Narcotics, §§ 514, 535 

Burden of proving payment of taxes in criminal 
prosecutions, § 1013 
Congressional power to tax, § 3, p. 131 
Forfeitures, § 946, n. 52 

Forgery of prescriptions for narcotics as offense, 
§ 990, n. 42 

Indictment relating to offenses, § 3011 
Instructions in prosecutions for nonpayment of 
tax, § 1018, n. 45 
Validity, § 27 

National banks, entry by revenue officer to examine 
taxable articles, § 932 

National Guard, income, contributions to as deducti¬ 
ble expense, § 283, n. 28 
National Industrial Recovery Act, 

Assessments to pay code administration, § 510. 
n. 45 

Capital stock tax, taxable year, § (>23, n. 63 
Excess profits tax, return for portion of year, § 
437, n. 1 

Retroactive operation of revenue law, S ^>9, n, 10; 
§ 63, n. 63 

National Prohibition Act, 

Distraint for coll(‘ctlon of tax, § 789 
Income tax, loss deductible, § 292 
Repeal of revenue law, §§ 43, 44; } 534, p. 770, 
n. 46 

Natural gas, income tax, 

Depletioxi allowance, §§ 300*-362, pp. 533-537 
Surtaxes on income from sale of property, | 
378 
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Nature and form of remedies, 

Forfeiture proceedings, § 950 
Recovery of taxes paid, § 859 
Negligence, 

Income tax, losses deductible, § 301 
Interest on overpayment affected by taxpayer’s 
negligence, § 927 

Penalty for taxpayers’ negligence, § 974 
Review of imposition, § 983 
Revenue officers or agents. 

Liability of government, § 555 
Offense, § 996 
New matter, 

Petition before tax court, amendment, § 704 
Pleading in answer by commissioner, burden of 
proof before tax court, § 709, p. 938 
New trial. 

Forfeiture proceedings, § 959 
Penalties, actions to enforce, § 982 
Recovery of taxes paid, actions for, § 922, p. 1179 
Newly discovered evidence, application for rehearing 
in tax court, § 716 
Newspapers, 

Excess profits tax, 

Circulation as intangible property, § 443, n. 
39 

Expenditures for increasing circulation as in¬ 
vested capital, § 453, n. 98 
Invested capital, § 444, n. 45 
Income tax, 

Circulation expenses as capital expenditures, 
§ 259, n. 53 

Contriiiution to college as deductible expense, 
§ 263, n. 27 

Cost for purpose of gain or profits from sale 
etc., § 370, n. 89 

Cost of maintaining circulation, deduction as 
expi'use, § 256, n. 28 

Cost to build up circulation as capital ex¬ 
penditure, § 153 

Donations to Community Chest as deductible 
expense, § 263, n. 28 

Nieces, income tax, dependents, § 376, n, 20 
Ninety-nine year leases, 

Income tax, 

Enforcement of lien for taxes against rent, 
§ 760, n. 82 

Sale as capital asset, § 161, n. 9 
Long term lease's, generally, ante 
Stamp tax, § 549 

Nominal capital, excess profits tax, presumption of 
correctness of decision of commissioner, § 709, p. 
041 

Nominees, 

AtllHated companies, control for purpose of con¬ 
solidated return, § 046, p. 878 
Stamp tax on shares issued to nominee, § 551, p. 
797 

Nonprofit organissatlons, 

(Capital stock tax, § 517, n. 18 
Exemption from tax on policies, § 533 
Ineonui tax, liability, § 404 
Nonresidents, 

Aliens, generally, ante 

Estate tax, apportionment of payment, § 776, p. 
1018, m 15 

Foreign eorporations, generally, ante 


Nonresidents—Continued, 

Income tax. 

Dividends paid credit, § 374, n. 82 
Earned income from foreign sources as ex¬ 
empt, § 111 

Executrix, carrying on trade or business for 
deduction of expenses, § 254, p. 405, n. 
86 

Liability for tax, § 393 

Surtax on undistributed net income of per¬ 
sonal holding company, § 381 
No par value, stamp tax on, 

Transfer of shares, § 551, p. 798 
Trust certificates, § 547, n. 45 
No tax returns, capital stock tax, § 629, n. 8 
Notice, 

Agreement for apportionment of tax among cor¬ 
porations, § 650 
Assessment of taxes, ante 
Commissioner of Internal Revenue, ante 
Consent of commissioner to waiver of limitations 
for assessment, § 666 

Credit of overpayment in collection, error in no¬ 
tice, § 785, p. 1029, n. 45 

Deficiency assessment. Assessment of taxes, ante 
Deputy collector, removal, § 567 
Distraint for collection of tax, interest in insur¬ 
ance policy, § 791, n. 54 
Fiduciary, 

Acting in fiduciary capacity, liability for pay¬ 
ment of tax, § 770 
Liability for tax, termination, § 770 
Forfeiture proceedings, § 955 
Income tax, right to refund on return to cor¬ 
poration, § 847 
Jeopardy assessment, § 611 
Liens, ante 

Penalties, assessment conditioned on notice, § 976 
Personal representatives, substitution on death 
of petitioner for redetermination, § 706, n. 2 
Refunds, rejection of claim, § 853, n. 99 
Requiring return, summons to produce books and 
give testimony on failure to render return, 
§ 672 

Sale under distraint for taxes, § 793 
Waiver of limitation of actions for collection, § 
811, n. 50 
Novocaine, § 535 

Nunc pro tnne, correction of order of tax court, § 
714, n. 49 
Oath, 

Collector, commencement of compensation, § 563 
Reimbursement for revenue stamps destroyed, 
etc., § 842, n. 91 
Returns and reports, § 636 
Objects charged with tax, defined, § 1, n. 17 
Obsolescence. Depreciation, depletion, obsolescence 
and exhaustion, ante 

Occupation or business taxes, §§ 509-515, pp. 740-745 
Accrual of liability, § 509 

Apothecaries, retail liquor dealers, § 513, p. 744 
Bonds, manufacturer’s payment of oleomargarine 
tax, § 515 

Brewers, § 513, p. 742 

Butter manufacturers and dealers, § 512 

Canteens, retail liquor dealera, § 513, p. 744 
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Occupation or business taxes—Continued, 

Charities, proceeds of liquor dealer used for char¬ 
ity, § 513, p. 743 

Clubs, retail liquor dealers, § 513, p. 744 
Coin-operated devices, § 511 
Congressional power, § 3, p. 130 
Druggists, retail liquor dealers, § 513, p. 744 
Earnings or income as measure of tax, § 510 
Exemption from additional special tax by pay¬ 
ment of special tax, § 513, p. 742 
Express business, § 511, n. 61 
Failure to pay taxes, §§ 993, 997, 1008 
Indictment and information for violating, § 1008 
Intoxicating liquors, ante 
Jugglers, § 511, n. 58 
Liquor dealers, § 513, pp. 742-745 
Manufacturers, ante 

Narcotics importers, manufacturers, dealers and 
dispensers, § 514 
Nature of tax, § 510 

Nonpayment, questions for jury in prosecutions, 
§ 1017 

Oleomargarine manufacturers and dealers, § 515 
Failure to pay tax as offense, § 997 
Partnership, change of firm, § 509 
Payment, 

Burden of proving payment in criminal prose¬ 
cutions, § 1013 

Indictment charging nonpayment, § 1008 
Time of payment, § 772, n. 52 
Persons liable, § 509 

Persons or occupations subject to tax, § 511 
Physicians, retail liquor dealers, § 513, p. 744 
Place of carrying on business, § 513, p. 742 
Post exchanges, retail liquor dealers, § 513, p. 
744 

Rectifiers, § 513, pp. 742, 744, 745 
Repeal of statute, § 42 
Returns, time for filing, § 632, n. 38 
Stamps denoting payment, § 509 
State engaged in sale of liquors, § 513, p. 742 
Validity of statute, § 27 
Offenses, §§ 988-1020, pp. 1245-1274 

Acquittal, defense to action for tax, § 801 
Admission taxes, failure to make returns, § 992, 
n. 61 

Agents, liability for criminal acts of, § 989 
Aiders and abettors, ante 

Alcohol, recovering by distillation alcohol ren¬ 
dered unfit for beverage or medicinal pur¬ 
poses, § 090 

Assault on revenue oflicers, § 995 
Evidence, § 1015 

Assessment based on commission of ciime, in¬ 
junction, § 825, n. 82 

Assistance in preparation of false returns, § 994, 
p. 1253 

Attempts to evade or defeat tax as offense, ante 
Avoidance of tax liability as attexnpt to evade or 
defeat tax, § 994, p. 1252 
Bill of particulars, §§ 1004, 1005 
Books, failure to keep and false books, § 991 
Indictment and infoimation, § 1006 
Bonds, indictment for executing fraudulent bond, 
§ 1004 

Brands, offenses relating to, § 999 
Bribery of revenue officers or agents, § 990 


Offenses—Continued, 

Burden of proof, § 1013 
Instructions, § 1018 

Cigars, indictment for offenses relating to, § 1011 
Commissioner of internal revenue, acts or omis¬ 
sions as defenses, § 988 

Compromise of civil liability as barring prosecu¬ 
tion for failure to make returns, § 992 
Concealment, ante 

Conviction, defense to action for tax, § 801 
Counterfeit revenue stamps. Revenue stamps, 
post 

Corporations, criminal liability, § 989 
Cumulative punishment, § 1020 
Defenses, §§ 988, 989, 1002 
Burden of proof, § 1013 
Failure to make returns, § 992 
Deposit, 

Goods with intent to defraud, § 990 
Untaxed distilled spirits, evidence, § 1015, 

n. 1 

Directed verdict, § 1017 
Disclosure of tax information, § 900 
Distillers and distilleries. Intoxicating Liquors, 
ante 

Evasion or avoidance of taxes, ante 
Evidence, §§ 1013-1015, pp. 1204-1270 
Execution of documents required by law, § 900 
False books, § 091 
Firearms, 

Failure to register or pay transfer tax, § 990 
Indictment for possessing and failui'C to reg 
ister, § 1011 

Forgery, 

Prescriptions for narcotics, § 990, n. 42 
Revenue stamps, § 999 
Fraud, generally, ante 
Income tax, generally, ante 

Indictment and informations, §§ 1004-1012, pp. 
1250-1204 

Information, failure or refusal to give. Informa¬ 
tion, ante 

Instructions, § 1018 
Intent as element, §§ 988, 900 

Attempts to evade or defeat tax, § 094, pp. 
1251, 1252 

Defraud in failing to k('ep books, § 945 
Failure to kec'p books, § 991 
Failure to make returns, § 992 
Failure to pay taxes, § 993 
Indictment alleging, §§ 100^1, 1005 
1‘ossession of camtdled or used stamps, 8 
Presumption, § 088 

** Redistillatiou of alcohol rend(‘rod unfit for 
beverage or nuMlicinal purposes, § 090 
Removal or concealment of distilled spirits,, 
§ 1001 

Interference with officers, § 995 
Evidence, § 1015 
Indictment, § 1011 
Intoxi<;ating Hqtiors, ante 
IssiK's in pros(*cutions, § 1012 
Judgments, § 1020 
Knowledge, 

Agemt’s acts, lack of knowledge m defemse^ 
§ 989 

Indictment alleging, § 1004 
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Offenses—Continued, 

Limitation of prosecutions, § 1003 
Marks, offenses relating to, § 999 
Narcotics, generally, ante 
Negligence of officer, § 996 
Nonpayment of tax, §§ 993, 997 
Indictment, § 1008 
Questions for jury, § 1017 
Occupational taxes, indictment for nonpayment, 
§ 1008 

Oleomargarine, post 
Partnership, post 

Penalty as barring criminal prosecutions, § 988 
Persons liable, § 980 

Attempts to evade or defeat taxes, § 994, p. 
1252 

Concealment of distilled spirits, § 1001 
Distilleries, offenses relating to, § 998 
Oleomargarine, violation of law relating to, 
§ 997, n. 29 

Possession of nonregistered still, § 998 
Possession of unstamped distilled spirits, § 
999 

Removal of distilled spirits, § 1001 
Possession, 

Counterfeit or washed revenue stamps, 
Evidence, § 1014 
Instructions, § 1018 
Questions for jury, § 1017 
Unregistered firearms, indictment, § 1011 
Unlicensed or nonregistered still, §§ 998, 1007 
Unstamped articles, § 999 
Presumptions, §§ 998, 1013 
Principals, § 989 

Attempts to evade or defeat tax, § 994, p. 
1252 

Probation, § 1020 
Proof in prosecutions, § 1012 
Prosecutions, §§ 1002-1020, pp. 1258-1274 
Publication of tax information, § 990 
Punishment, § 1020 
Quashing indictment, § 1004 
Questions for jm-y, § 1017 
Reasonable doubt, § 1013 
Instructions, § 1018 
Records, failure to keep, § 991 
Reduction of tax liability as attempt to evade or 
defeat tax, § 994, p. 1252 
Removal of goods with intent to defraud, § 990 
Removal of untaxod distilled spirits. Intoxicat¬ 
ing liquors, ante 
Repc'al, 

Revenue law by National Pi^ohibition Act, § 
43 

Statute terminating prosecutions, § 988, n. 7 
Re(piested instrn<4ions, § 1018 
R<'scne of seized property, § 995 
R(‘siHting revenue officers, post 
Returns and reports, post 

Reuse of containers without destroying stamps, 
§ 999 

Revtmue stamps, post 

Reward for giving Information leading to con¬ 
viction, §§ 1021 , 1022 
.Searches and sel/mres, resisting, § 905 
Sentences, $ 1020 


Offenses—Continued, 

Separate offenses, attempt to evade taxes, § 994, 
p. 1252 

Separate sentences, § 1020 
Servants, post 

Shipping liquors under wrong name, § lOOO 

Simulation of documents required by law, § 990 

Stamps. Revenue Stamps, post 

Stills, Intoxicating liquors, ante 

Tobacco, indictment for offenses relating to-, § 1011 

Trial of prosecutions, §§ 1016-1019, pp. 1270-1273 

Validity of statute, § 35 

Variance in prosecutions, § 1012 

Verdicts, § 1019 

Washed stamps, possession of, evidence, § 1015 
Working in distillery on which sign is not posted, 
§ 998 

Officers, 

Administrative officers enforcing forfeiture, etc., 
validity of act, § 35 

Delegation of powers by Congress, § 2 
Excess profits tax, liability for tax, § 474 
Returns and reports, verification, § 636 
Revenue officers and agents, generally, post 
Rewards, payment to, § 1022 
Searches and seizures, validity of act, § 35 
State officers and employees, generally, post 
Official bonds. Bonds, generally, ante 
Offsets. Set-offs and counterclaims, post 
Oil, § 536 

Excess profits tax, depreciation, depletion, etc., 
§ 466 

Excise tax, § 536 
Income tax. 

Assignment of income, i>ersons liable for tax, 
§ 384, n. 36 

Contract for sale of oil interest, year in 
which income taxable, § 224, n. 42 
Deduction of cost of acquiring property or 
interest, § 233 

Depletion allowance, §§ 360-362, pp. 533-537 
Payment for oil in conveyance reserving in¬ 
terest in oil, capital gain, § 160 
Receiving royalties as carrying on business 
for deduction of expenses, § 254, p. 404, 
n. 83 

Surtax on income from sale of oil property, 
§- 378 

Leakage, allowance on transportation bond, § 587 
Loss from land bought as potential oil land, de¬ 
duction, § 285, n. 83 

Oc'cupation or business tax on transporters by 
pipe line, § 511 
Pipe lines, post 

Processing tax, retroactive operation, § 64 
Transportation bonds, § 687 
Oil and gas leases, 

Income tax, 

Bonus, royalty, or lump sum payment as 
rent, § 120 

Bonuses and royalties as capital gain, § 159 
Depletion allowance, §§ 360-362, pp. 533-537 
Depletion deduction talcen as taxable income, 
% 119 

Deposit on execution of lease, year in whkh 
income taxable, § 227 
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Oil and gas leases—Continued, 

Income tax—Continued, 

Husband and wife, liability for tax, § 390, n, 
90 

Immunity of income of lessee under lease 
from state, § 5, p. 138, n. 47 
Overriding royalties as income, § 100, n. 84 
Persons entitled to depletion allowance, § 
366, pp. 543, 545 

Profit or gain from sale, § 171, n. 17 
Royalties, 

Advance royalties as gross income of les¬ 
see, § 98, n. 55 

Income subject to tax, § 120 
State lands, liability for tax, § 387, n. 58 
Surrender of lease after deduction of deple¬ 
tion allowance, year in which income 
taxable, § 225 

Time of passing of title for purpose of cap¬ 
ital gains or income, § 159 
Trustee in bankruptcy, liability for tax, § 434 
Stamp tax, § 549 
Oil and gas wells. 

Excess profits tax, 

Deduction of development expenses, § 463 
Depreciation, depletion, etc., § 4G6 
Income tax, 

Capital expenditure, deduction as loss, § 293, 
n. 82 

Deduction of development expenses, § 271 
Depletion allowance, §§ 360-362, pp. 533-537 
Income from sale of products as income from 
operation of business, § 122, n. 33 
Persons entitled to depletion allowance, § 366, 
pp. 542-548 

Persons liable for tax on proceeds, § 383, n. 
15 

Refunds, review of rulings, § 856, n. 22 
Sale of products i-esulting in recovery of cap¬ 
ital, § 163, n. 16 

Trust as association liable for tax, § 395, p. 
592, n. 62 

Trusts to finance drilling, etc., taxation as 
corporations, § 395, p. 501, n. 58 
Turn key contracts, deducLion of expenses of 
drilling etc., § 271 

Worthless property, deduction of loss, § 330, 
n. 6 

Oil burning equipment, income tax, exj)enscs deducti¬ 
ble as loss, § 299, n. 25 
Oleomargarine, 

Burden of proof in action for refund or recovery 
of taxes paid, § 901, p. 1154, n. 78; § 909, n. 
62 

Entry of buildings by revenue ollicers, § 032 
Excise tax, validity of act, § 30 
Injunction against collection, conflicting orders 
by government agencies, § 833, n. 42 
Manufacture, sale or removal for consumption 
and use, § 537 
Validity of statute, § 27 
Offenses relating to, § 997 

Evidence, § 1014, n. 80; § 1015 
Indictment and information, § 1009 
Penalty for failure to make returns, § 972, n. 70 
Sale by retailers from original stamped padcages, 
§ 537 


Operas, admission tax, § 529 
Opinion evidence. Assessment of taxes, ante 
Opinions of tax court Tax Courts, post 
Opium. Narcotics, generally, ante 
Oppression, injunction against collection, § 830, n. 19 
Option warrants, income tax, cost for deduction of 
loss, § 309, n. 12 
Options, 

Estate tax, ante 

Estoppel of taxpayer by exercise, § 617, n. 73 
Excess profits tax, year or period for accounting 
for tax, § 437, n. 98 
Income tax, 

Capitalization of drilling and development 
expenses or deduction as business ex¬ 
pense, § 271 

Compensation for services, § 125 
Year in which taxable, § 207 
Contract as option and not contract for sale 
for purpose of gain, § 168, n. 68 
Gains or profits on acquisition etc., § 169 
Year in which taxable, § 217, p. 364, n, 72 
Notice agreeing to take up option as sale 
resulting in gain, § 168 
Policy payable in installments, deduction for 
guaranteed interest, § 248, p. 395 
Stock purchase, 

Basis of measuring loss, § 312 
Compensation for services, year in wdiich 
taxable, § 207 

Computation of gain, § 181, n. 36 
Control for purpose of consolidated re¬ 
turn, § 646, p. 879, n. 47 
Cost basis for ('omputing gain on sale of 
stock, § 182, p. 313, n. 40; § 182, p. 
316 

Time of holding for determining capbal 
gain, § 157, n. 62 
Taxable dividends, § 136 
Time with reference to which value is deter¬ 
mined for purpose of gain, § 174 
Year in which payments are taxable, § 222 
Returns, failure to claim benefits as bar of right, 
§ 633 

Revenue stamps, refund or give other stamps in 
lieu of stamx>s allowed for or rcHlcHnnc'd, §• 812 
Stock purchase, stamp tax as on agreenuajit to 
sell, § 551, p. 796, n. 32 

Orchestras, hotel providing without increasing |>rie(^ 
admission tax, § 529 

Orders for payment of money, stamp tax, § 540 
Orders of court, 

Tax court, § 714; § 715, pp. 914 947 
Tax court will xiot disttirh, § 708 
Ore. Minos and Minerals, g(m(‘rally, ante 
Organization, capital stock tax, organizational steps 
as <*afrying on or doing business, § 521, n. 3,8 
Ornamental trees, income tax, loss dcHluctlblc for 
damage to, § 306, n. 69 
Orphans, income tax, dependents, § 376, n. 22 
Ouija boards, ^ 530, n. 35 

Overdrafts, income tax, deduction as bad debt, § 322 
Overpayments, 

Burden of proof, § 901, p. 1153 

Collection by applicatioxi of overpayments, 8 785,. 

pp. 1028-1032 
Credits, ante 
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Oveipayments—Continued, 

Interest on, §§ 924-929, pp. 1182-1188 
Interest on tax, § 778 

Payment of tax by set-off of prior overpayment, 
§ 774 

Recovery of. Recovery of taxes paid, generally, 
post 

Refunds, generally, post 

Overriding commissions, income tax, year in which 
taxable, § 207 
Ownership, 

Basis of taxation, § 74 
Direct tax as based on ownership, § 89 
Packages of cigars, tobacco or snuff, § 541 
Packing plants, 

Processing tax, § 538, n. 31 
Railroads, closely related business for filing con¬ 
solidated returns, § 646, p. 880, n. 52 
Paid-in surplus, 

Burden of proof in assessment of tax, § 678, n. 75 
Income tax, 

Computation of depreciation for property ac¬ 
quired, § 356, p. 524 
Dividends taxable as income, § 134 
Paper losses, income tax, deduction, § 280, n. 3 
Paper profits, income tax, reorganization, § 200, n. 55 
Papers, 

Compelling production in examination of third 
persons for assessment of tax, § 073 
Examination of taxpayers and their records, § 
672 

Par value, 

Evidence of value of property for which stock 
was issued in action for taxes, § 821 
Income tax, 

Computation of gain, § 182, p. 313 
Distribution reducing as in partial liquida¬ 
tion, § 138 

Subscription price in excess of par value, 
taxable gain, § 183 
Stamp tax, § 547; § 551, j). 798 
I^araphcrnal property, income tax, liability for tax, § 
,'kS9, n. 71 
Pardon, 

Defense in actions for penalties, § 079 
R<di(ff from payment of taxes, § 768, n. 44 
Paixuit and child, 

Estate tax, provision for children alTectiug trans¬ 
fer in contemplation of death, § 490, p. 698 
Income tax, 

Trust for benefit of cbildren, liability for tax, 
§ 423, p. 631, n. 64 

Trusts, income for bcniefit of grantor, § 423, 
p. 629 

Trusts, liabilit-y for tax, § 422, p. 628, n. 23 
Fartmt corporation’s right to sue for refund or re- 
(-ov(‘ry of taxes paid, g 891, p. 1142 
Farol <nd(Ience, 

Action for taxes, § 820, n. ,'13 
Tax court, objection to admission, § 707, n. 38 
Fart; of year, Fractional year, generally, ante 
Fart, payment, op(u*ation and effect, § 780 
Fartlcipation certificates, stamp tax, | 548, n. 60 
Ikirlles to actions, 

(tamndlaiion of tax lien and removal of cloud 
of Ikm, § 7<17, p. 1002 
Collecdion of taxes, g 815 


Parties to actions—Continued, 

Distraint for taxes, refusal of third person to 
surrender property, § 791 
Forfeiture proceedings, § 954 
Injunction against collection of tax, § 836 
Dien for taxes, 

Cancellation, § 767, p. 1002 
Enforcement, § 766 
Recovery of taxes paid, §§ 859, 895 
Review of decisions of tax court, § 721 
Parties entitled to allege error, § 732 
Persons entitled to apply for review, § 700 
Taxpayer’s bond, § 577 
Partnership, 

Business tax, change of firm, § 509 
Capital stock tax, § 517, n. 17 
Criminal liability, §§ 989, 1020 

Indictment for false returns, § 1005 
Estate tax, 

Agreement for division of assets on death, g 
490, p. 701, n. 98 
Income as subject to tax, § 481 
Optional valuation of estate, § 500, p. 729, 
n. 18 

Valuation of interest, § 500, p. 727 
Estoppel of taxpayer to deny existence, § 617, 
n. 79 
iEvidcnce, 

Individual liability of partners, § 920, p. 1170, 
n. 5 

Purpose, § 688 

Relationship in action to recover taxes paid, 
§ 920, p. 1168, n. 23 
Excess profits tax, 

Corporate liability for tax on transfer of 
property by partnership, § 470 
Cost of acquiring assets affecting computa¬ 
tion of invested capital, § 445 
Credits for overpayments in collection of tax, 
§ 785, p. 1032 
Deduction, 

Depreciation, etc., § 466, p. 666, n. 1 
Losses, § 467, n. 13 

1 Salaries, wages or compensation, § 404, 

n. 89, 92 

Year or period in which items are de¬ 
ductible, § 462, n. 74 
Deposit as invested capital, § 440 
Liability for tax, § 473 
Limitation of actions for collection, § 803 
False returns, indictment and information, § 1005 
Foreign insurer, stamp tax on policies, § 546 
Income tax, § 110 

• Amount deductible for worthless debt, § 328, 
n. 01 

Association resembling partnership and cor¬ 
poration, liability for tax, § 395, p. 588 
Bequest of part of income from partnership, 
§ 150, n. 73 

Conversion of stock into loan to firm, invol¬ 
untary transfer or conversion, § 188, n. 
67 

Corporate liability for tax on profits of part¬ 
nership, § 396 

Ck>rporation or stockholders liable for tax, § 
397, n, 9 
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Fartnershii)—Continued, 

Jncome tax—Continued, 

Cost of acquisition of interest as capital 
expenditure, § 261, p. 416, n. 7 
Creation for avoidance of tax, § 80, n. 23, 
36, 38 

Credit against net income, § 372, n. 15, 19 
Credits for overpayment in collection of tax, 
§ 785, p. 1032 
Death of partner. 

Liability for tax, § 415 
Recovery of items previously deducted, 
§ 225 

Transmission of interest in installment 
obligation, § 187, n. 62 
Year in which income taxable, § 223 
Deductions, § 251 

Attorney’s fees in procuring stock ex¬ 
change seat, § 270, p. 424, n. 87 
Depreciation, § 355, n. 88 
Discharge of debt, deduction as loss, § 
297, n. 7 

Excess profits tax paid, § 349 
Exchange of property, deduction of loss, 
§ 308, n. 81 

Expenses, burden of proof as to deduc¬ 
tions, § 683, n; 95 
Losses, 

Carry-over to subsequent years, § 344, 
n. 49 

Persons entitled to deduct, § 336 
Dissolution, 

Gain or profit from sale or exchange of 
asset, § 190 

Share of capital assets taxed as capital 
gain, § 154 

Distributive share, § 116 

Allocable to different tax periods, § 593, 
n. 95 

Validity of act imposing tax on, § 16 
Duration of ownership of assets affecting cap¬ 
ital gain, § 157, n. 46 

Estoppel by failure to return income from 
incorporation, § 166, n. 46 
Evidence of ownership of interest, § 691, n. 
70 

Exchange of interest for stock, computation 
of gain, § 185, n. 6 
Family partnership, § 413 
Gains or profits from sales etc., § 190 
Good will interest sold to partner, capital 
gain, § 160 

Inventories as evidence in computing income, 

§ GDI, n. 63 

Joint stock association, liability for tax as 
partnership, § 402 

Liability for tax, §§ 412-410, pp. 608-611 
Liquidation, year in which income taxable, 

§ 223 

Nonresident alien, liability for tax, § 386, n. 
51 

Party to reorgani55ation, § 196 
Persons liable for tax, § 384, n. 28 
Property acquired from partnership, com¬ 
putation of gain, J 180, n. 17 


Partnership—Continued, 

Income tax—Continued, 

Purchase of assets, on dissolution of corpora¬ 
tion, year in which profits taxable, § 
228 

Rate of tax, § 377, n. SO 
Returns and reports, § 640 
Sale or exchange of partnership assets, gains 
or profits, §§ 160, 190 

Separate or joint returns of husband and 
wife, § 639, n. 14 

Settlement of claim against former partner, 
deduction as business expense, § 258, n. 
43 

Share of profits on stock exchange seat as 
capital gain, § 155 

Syndicate resembling partnership, liability 
for tax, § 395, p. 5S9 

Time of holding property for determining 
capital gain, § 157, n. 52 
Transfer of interest by partner affecting li¬ 
ability for tax, § 416 

Trust created for pensions, liability for tax, 
§ 421, n. 89 

Trust distinguished as respects liability, § 419 
Tear in which profits are taxable, § 223 
Lien for taxes, § 762, n. 27 

Transferee of property as taking subject to 
lien, § 767, p. 1003 

Occupation tax, change of firm, § 509 
Payment of tax, withholding at source, § 769 
Penalties, liability for, § 968 
Persons liable for tax, review of decisions of 
tax court, § 746 

Refund or recovery of taxes paid, right to sue 
for, § 891, p. 1142 
Returns and reports, § 640 

Period included, § 6tl4, n. 61 
Sentence of individual partners for making false 
income tax returns, § 1020 
Special relief provisions of revenue act, compu¬ 
tation of profits, § 595, n. 10 
Syndicate as partnersiiip, review of dcicisions of 
tax courL, § 734, n. 25 

Stamp tax, surrender of shares owihhI and re¬ 
issuance in individual names, § 551, p. 795, 
n. 24 

Waiver of limitations for assessment, § 661 
Passage tickets, taxation of sales, § 528 
l^atcnts, 

Estoppel of commissioner to collect tax from 
owner where infringer paid tax on ixifringe- 
mont damages, § 617, il 91 
Excess profits tax, 

Depreciation, depletion, etc., § 466 
Intangible property, § 443, n. 30 
Invested capital, § 442, n. 32 

Gift to taxpayer, § 445, n, 55 
Future patents, d(q)recIation base, § 363, n. 61 
Income tax, 

Attorney’s fees in patent aprfi^<'ntion, dedtic 
tlon, § 257, n. 30 

Claim aeeriilug prior to ena<*tmeiit of con¬ 
stitutional amendment, § 14, m It 
Damages for infringement m taxable in¬ 
come, § too, n. 02 

Depreciation allowance etc., § 363 
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Patents—Continued, 

Income tax—Continued, 

Infringer as trustee as respects liability for 
tax, § 419 

Profit from infringement, § 104; § 109, n. 66; 

§ 110 

Sale or exchange of capital assets, § 160, n, 
79 

Worthless property, deduction of loss, § 330, 
n. 6 

Valuation for assessment of tax, § 597, n. 24 
Patriotic clubs, fees and dues, taxable as social club, 

§ 531, n. 11 

Patronage dividend, income tax, deductions, § 234 
Paving, income tax, maintenance of paving for pe¬ 
riod of years, year in which profits taxable, § 
224, n. 51 

Payment, §§ 768-781, pp. 1004-1026 
Agreements for payment, § 777 
Apportionment, § 776, p. 1015 
Burden of proof, 

Criminal prosecution, § 1013 
Liability for payment, § 687 
Chocks in payment of tax, § 773 
Clubs, obligation of members for tax, § 777, n. 
67 

Construction of provisions of law to procure pay¬ 
ment, § 53, p. 177 
Contribution, § 781 

Credits for overpayments, interest, § 778 
Defense to action for collection of tax, § 801 
Deficiency assessment, distraint to compel, § 
788 

Demand, § 768 

Presumption In action for taxes, § 819 
Dispute as to tax, § 708 
Drafts in payment of tax, § 773 
Erroneous payment, bar of recovery as preventing 
assessing a tax on same income, § 658 
Estate tax, ante 

Evidence in forfeiture proceedings, § 958 
Excess profits tax, ante 
Eailure to pay tax as offense, § 993 
Oleomargarine tax, § 997 
Eiduciaries, § 770 

Forfeiture on ground of nonpayment, § 042 
Gift tax, ante 
Income tax, ante 
Interest, § 778 

On overpayment running from time of pay¬ 
ment, § 927 

Judgment, application in payment of tax, § 773 
Limitalious, refund of taxes paid after bar of 
limitations, § 847 

Mode and medium of payment of tax, §§ 773, 
774 

Nonpayment, 

Forfeiture, on ground of, § 942 
Offense, § 993 

Oleomargarine tax, § 997 
Question for jury, § 1017 

Occupational taxes, indictment and information 
for nonpayment, § 1008 
Operation and effect, § 780 
Overpayments, generally, ante 

Becovery of taxes paid, generally, post 
Eefunda, generally, post 


Payment—Continued, 

Penalty for nonpayment, § 970 
Period and taxes covered, § 779 
Place of payment, § 772 

Practice in enforcement of liability against trans¬ 
feree, § 771, p. 1009 

Property or fund from which payable, §§ 775, 
776, pp. 1015-1022 
Recovery of taxes paid, post 
Refunds, generally, post 

Revenue stamps as not sold in payment of tax, 

§ 840 

Set-off of prior overpayments, § 774 
Stock and stockholders, post 
Subrogation, § 781 

Suspense account, placing of payment in com¬ 
mencing limitations for refund, § 846, p. 
1082, n. 71 

Tax court, determination, § 70S 
Third persons who may be required to pay, §§ 
769-771, pp. 1005-1013 
Time for payment, § 772 
Transferee, 

Contribution, § 781 
Credit for overpayment, § 774 
Interest liability, § 778 

Liability for payment, § 770; § 771, pp. 1007- 
1013 

Voluntary payment, 

Injunction, § 825 

Recovery of taxes paid, § 873, p. 1123; § 874 
Volunteer, right to subrogation, § 781 
Waiver, 

Limitations for assessment, § 660 
Terminating running of interest, § 778 
Withholding of tax at source, § 769 
Wrongful taking of property for payment of 
tax of another, necessity of claim for re¬ 
fund, § 848 

Peanuts, processing tax, § 538, n. 31 
Peddlers, occupation or business tax, § 511 
Penal bond, distiller’s bond, § 574, p. 816 
Penalties, §§ 967-987, pp. 1230-1245 

Acquittal of offense as defense in actions for 
penalties, § 979 
Actions to enforce, § 977 
Actions to recover penalties paid, § 987 
Amount, § 975 

Appeals, actions to enforce, § 983 
Apportionment of federal and state taxes, § 968 
Assessment of penalty, §976 
Injunction against, § 986 

Attorney general, approval of compromise by, 
§ 084 

Bail of taxpayer’s suit for, § 976 
Books, failure to keep books and false books, § 
971 

Burden of proof, 

Actions to enforce, § 981 
Actions to recover penalties paid, § 987 
Collection without authority, rime for presenta¬ 
tion of claim for refund, § 846, p. 1079 
Commissioner of intoimal revenue, 

I^ower and duties, §§ 589, 984 
Remission by, § 985 
Compromise, § 084 

Construction and operation, i 618, p. 848 
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Penalties—Continued, 

Compromise—Continued, 

Taxable income, § 108 

Conditions precedent to actions to recover pen¬ 
alties paid, § 087 

Conditions precedent to assessment, § 976 
Congressional power to penalize and discourage 
by taxing, § 7, p. 140, n. 64 
Construction of laws imposing penalties, § 53, p. 
177; §967 

Conviction as defense in actions for penalties, 
§ 979 

Criminal proceedings not barred by imposition, 
§ 988 

Defenses to actions to enforce, § 978 
Defined, § 969 

Distiller’s bond as including, § 572; § 574, p. 
816 

Distinguisbed from tax, § 1 
Distress to enforce, § 977 

Enforcement of third person’s liability for 
refusal to surrender property, § 791 
Injunction against collection of penalty by 
distress, § 986 

Refusal of third person to surrender prop¬ 
erty, § 791 
Double tax as, § 969 

Enforcement of, §§ 976-983, pp. 1230--1243 
Estate taxes. 

Apportionment of penalty to person causing 
imposition, § 968 

Nonpayment of tax, § 776, p. 1020, n. 39 
Evasion of tax as ground, § 973 
Evidence, 

Actions to enforce, § 081 
Actions to recover penalties paid, § 987 
Excuse for failure to make returns, § 972 
Executor’s liability, § 968 
Failure to make returns, §§ 972, 975, 987 
False books as ground for imposing, § 971 
Form of remedy to enforce, § 977 
Fraud, ante 
Good faith, 

Defense in action for penalties, § 979 
Failing to make return affecting liability, § 
972 I 

Grounds for, §§ 979-974, pp. 1233-1238 
Hearing, necessity for hearing before imposition, 

§ 978 

Husband and wife, joint liability for, § 908 
Income tax, ante 

Indictment or information to recover, § 977 
Informers, Qui tam actions by to enforce penal¬ 
ties, § 977 
Ignorance, 

Defense to actions for penalties, § 070 
Excusing failure to file returns, § 072 
Excusing liability for, § 970 
Injunction against collection, §§ 825, 827, 980 
Inspection, refusal to permit as grounds, § 970 
Intent, §§ 970-974 
Interest, 

Not a penalty, § 909 
Penalty wrongfully imposed, § 987 
Intoxicating liquors, ante 
Issues in action to enforce, § 980 


Penalties—Continued, 

Judgments, actions to enforce, § 983 
Limitations, 

Actions to enforce, § 979 
Bar of recovery on bond for withdrawal from 
bonded warehouse, § 585 
Barring penalty as barring action on taxpay¬ 
er’s bond, § 579 

Nature of action to enforce, § 977 
Nature of penalty, § 907 
Neglect or refusal to perform duties, § 967 
Negligence of taxpayer as ground for imposition, 
§ 974 

Review of penalty imposed for, § 983 
New trial, actions to enforce, § 982 
Nonpayment of tax, § 970 
Persons liable, § 968 

Notice as condition to imposition, § 976 

Notice to taxpayer, § 605 

Occupation tax, validity of statute, § 27 

Pardon as defense in action for penalties, § 979 

Partnership’s liability for, § 968 

Part of tax, § 967 

Personal holding companies, post 

Persons liable, § 968 

Pleading, action to enforce, § 080 

Presumptions, 

Actions to recover penalties paid, § 987 
Action to enforce, § 981 

Principal’s liability of penalty resulting from acts 
of agent, § 968 

Questions for jury, actions to enforce, § 982 
Qui tam actions to enforce, § 977 
Reasonable cause for default and excuse for fail¬ 
ure to make returns, § 972 
Records, failure to keopj § 971 
Recovery as part of tax, § 967 
Recovery of penalty exacted for delinquency, § 
923, p. nS2 
Refund, §§ 847, 987 

Amount, § 846, p. 1079 
Regulations, validity, § 09 
Remission, § 985 
Repeal of law, §§ 39, 45 
Returns and x*oports, post 
Review, 

Actioms to enforce, § 083 
Tax court, review by, § 983 
Secretary of treasury, approval of compromise^ 
by, § 1)84 

Seizure as condition preet'dcmt to assessment, § 
976 

Special additional tax as, § 009 
Stamps, 

Enforcement of act, § 552 
Penalty for selling unstamped articles, 5 981 
Tax court, review by, § 983 
Tax distinguished, § 909 
Tobacco manufacturer, § 071 
Trial, actions to enforce^ § 082 
Trustee’s liability, § 908 
Validity of statutes § 35 

Verdicts and findings, actions to enforce, § 082 
What constitutes, § 9(59 

Withdrawal bond, limitation of recovery, § 5S5 
l^ensiouH and retirement allowances, 

Estate tax, annuity, § 480, p. 087, m 94 


1404 



INDEX TO INTERNAL REVENUE 


Pensions and retirement allowances—Continued, 
Income tax, § 126 
Deduction, 

Expenses, § 260, p. 412 
Federal civil service employees as subject 
to tax, § 128, n. 77 
Liability for tax, § 432 

Trust established for employees, liability for 
tax, § 432 

Percentage, 

Completion basis of accounting, change of meth¬ 
od, § 628 

Deduction from cost in valuation of inventory, § 
626, p.,862, n. 64 

Permits, 

Forfeitures for failure to obtain or register, § 942 
Withdrawals from bonded warehouses, § 585 
Perpetual care, 

Estate tax, deduction of cost, § 494, p. 716 
Proceeds of lot paid into trust as income, § 98, n. 
57 

Perpetuities, estate tax, disregard of intention of tes¬ 
tator in violation of rule against perpetuities, § 
493, p. 712 

Person, construction of term, § 1 
Personal effects, taxation of cigars brought into coun¬ 
try, § 541 

Personal finance companies, income tax, surtax on 
undistributed net income of personal holding 
companies, § 381, n. 77 
Personal holding companies, 

Deiined, § 381 
Income tax. 

Stock issued in exchange for securities, § 140, 
n. 23 

Surtax, § 381 

Congressional power to impose surtax, § 
3, p. 133 

Piling return for starting limitations, § 
()54, n. 16 

Penalty for Tailure to file surtax return, 
§§ 072, 987 

Burden of proof in action to enforce, 
§ 981, n. 51 

Undistrilmtcd net income, § 379, n. 36; 
§ 381 

Validity, § 17 
Personal property tax, 

Direct tax, §§ 90, 91 
Income tax d(Mluctions, § 351 
Personal repi’(\sentative, power of congress to impose 
iiK’ome tax, § 3, p. 133 
Personal s(H*vi<!(* corporations, 

Burd(‘n of proving (dassiOcation, § 910, n, 65 
Evi(i(‘UC(i of status, § 691, ii, 70 
Excc'ss profits tax, liability for tax, § 472 
Exemption, presumption as to correctness of 
(lommlssioner’s determination, § 709, p. J)4(), 
m 82 

Income' tax, 

Ihirden of proving exemption, § 680, u, 
Evi(h'm*e of stockhoWeFs status, § 691, n. 70 
Liability for tax, § 396 

Persons Itaifie for tax, i*(‘viow of decisions of tax 
court, S 746 

Persons liable* in general, §§ 74-76 


Petition, 

Cross-petition, review of decision of tax court, § 
732 

Eedetermination by tax court Tax court, post 
Eehearing, review of decisions of tax court, § 757 
Review of decisions of tax court, §§ 723, 733 
Review of refunds by tax court, § 856 
Philadelphia car trust plan, stamp tax on extension 
of maturity of trust certificates, § 548, n. 71 
Philippine Islands, 

Income tax, 

Credit for taxes paid, § 350 
Resident citizen, liability for tax, § 393 
Surtaxes on residents, § 378, n. 31 
Uniformity requirement as to taxes, § 4, n. 96 
Phonograph records, income tax, alien’s liability for 
tax on royalties, § 386, n. 51 
Physical condition, estate tax, transfers in contem¬ 
plation of death, § 490, p. 697 
Physicians, occupation or business tax, retail liquor 
dealers, § 513, p. 744 

Pilot associations, income tax, liability for tax, § 395, 
p. 587, n. 26 

Pipe lines, transportation tax, §§ 511, 543 
Indirect tax, § 89, n. 94 
Uniformity of tax, § 11, n. 89 
Validity of excise tax, § 30 

Plans, income tax, necessity of plan for reorganiza¬ 
tion, § 193 

Platted lands, income tax, capital assets for deduc¬ 
tion of loss, § 286, n. 90 
Playing cards, taxation of sales, § 528 
Pleadings, 

Admission assessment not made within limitation 
period, § 704, n. 71 
Answer 

Collection of taxes, § 818 
Forfeiture proceedings, § 957 
Penalties, action to enforce, § 980 
Refund or recovery of taxes paid, § 899 
Bonds, actions on, § 580 

Collector’s bond, §§ 566, 567 
Collection of taxes, §§ 817, 818 
Collector’s bond, action on, §§ 566, 567 
Declaration or complaint, 

Collection of taxes, § 817 

Injunction-against collection, § 837 

Refund or recovery of taxes illegally exacted, 

§ 898 

Deputy collectors, action on bond of, § 567 
Distraint for collection of tax, refusal to sur¬ 
render property, § 791 

Evidence to sustain burden of proof and over¬ 
come presumption of correctness of decisions 
of commissioner, § 709, p. 939 
Forfeiture proceedings, §§ 956, 957 

Remission or mitigation, § 1266, pp. 1228, 1229 
Injunction against collection, § 837 
Lien for taxes, 

Cancellation, § 767, p. 1002 
Enforcement, § 706 

Limitations in respect to assessment of defi¬ 
ciency, estoppel by waiver, § 667, n. 61 
New matter, 

Amendment of petition before tax court, § 
704 

Burdc'u of proof before tax court, § 709, p. 
938 
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Pleadings—Continued, 

Penalties, actions to enforce, § 980 
Recovery of taxes paid, §§ 897-900, pp. 1149-1153 
Review of assessments by tax court, findings to 
be warranted by pleadings, § 712 
Set-off as defense to action for collection of tax, 
§ 801 

Tax court, review of assessment, § 704 
Pledges, 

Estate tax, 

Deduction of pledges for cbarity, etc., § 493, 
p. 709; § 494, p. 722 

Inclusion in estate of value of securities 
pledged, § 482 

Dife policy pledged, § 486, p. 684, n. 74; p. 
686, n. 86 

Value of pledged property, § 500, p. 726, n. 
86; § 501 

Gift tax, value of gift, § 507 
Income tax. 

Basis of determining gain from purchase of 
pledged property, § 173 

Notice of tax lien, necessity of filing, § 761, 
n. 11 

Trust property to secure grantor’s debt, lia¬ 
bility for tax, § 422, n. 6 
Stock, stamp tax, § 551, p. 795, n. 25 
Tax lien, 

Effectiveness as against pledgee on failure to 
file notice of lien, § 761, n. 11 
Priority, § 764 

Police, sales tax on motorcycles for police service, 
immunity from tax, § 5, p. 138, n. 44 
Police power of state, 

Business of state in exercise of power, loss of 
immunity from federal taxation, § 5, p. 137 
Regulation of business affecting authority of con¬ 
gress, §§ 3, 131 

Policemen’s ball, income tax, contributions as deducti¬ 
ble expense, § 263, n. 28 
Political subdivisions, 

Income tax, liability for tax, § 387 
Municipal corporations, generally, ante 
.Stamp tax, exemption of instruments issued by, 
§ 546 

States, generally, post 

Politics, estate tax, charitable character of organiza¬ 
tion for deduction of gift, § 493, p. 710 
Poll tax, direct tax, §§ 89, 90 
Pools, income tax, 

Liability for tax, § 395, p. 589 
Partnership as including, § 412 
Port of New York Authority, 

Employees’ income as subject to tax, § 5, p. 338, 
n. 37 

Interest on bonds as exempt from income tax, 

§ 115, n, 49 
Possession, 

Cancelled or used stamps as offense, § 900 
Counterfeit or washed stamps, §§ 1014, 1015, 1017 
Unregistered firearms, indictment, § 1011 
Unstumi)ed aiticles as offense, § 990 
Post exchanges, occupation or business tax, i*etail 
liquor dealers, § 513, p. 744 

Power of appointment, estate tax, § 770, pp. 1020, 1022 
Nature of tax, § 478, p. 073, n. S3 
Nonresident alien, § 502 
Property included in gross estate, S 487 


Power of appointment, estate tax—Continued, 

Retention of power by settlor, transfer intended 
to take effect at death, § 490, p. 705 
Validity of statute taxing property passing under 
general power, § 20, n. 67 
Power of attorney, 

Income tax, 

Community income, separate or joint return 
of husband and wife, § 639, n. 14 
Wife authorized to receive money due hus¬ 
band, liability for tax, § 389, n. 75 
Refund of taxes, estoppel to claim, § 844 
Stamp tax, § 546 
Waiver of limitations for. 

Assessment, signature, § 661 
Collection of taxes, execution, § 811 
Power of, Congress as to particular subjects, § 3, pp. 
128-133 

Tax and grant immunity, § 2 
Preferred stock, 

Excess profits tax, invested capital, § 442, n. 32 
Income tax, 

Common and preferred stock received in ex¬ 
change, computation of gain, § 185 
Control for purpose of consolidated return, § 
646, p. 880, n. 50 

Cost basis in computing gain from sale, § 
182, p. 314, n. 56 

Debenture preferred stock, dividends paid as 
interest, § 238, p. 38(5, n. 6 
Dividends paid credit, § 374 
Exchange of bonds for preferred stock, loss 
deductible, § 291 
Payment on guaranty, 

Dividend as income, § 107, n. 56 
Taxable as rent, § 320, n. 9 
Premium to redeem, reduction as expense, § 
250, n. 29 
Redcm])tion, 

Burden of proof as to income taxable, § 
(581, n. 87 

Distribution of dividend entitling taxpay¬ 
er to credit, § 373 
Dividends paid credit, § 374 
Gain on redemption of stock received on 
exchange, § 385, n. 10 
Surtax on undistributed net Income of 
personal holding companies, § 381, n. 
87 

Year in which gain taxal)le, §210 
Reorganization, 

Conlimiity of interest in tmiisfem}, § 
203, n. 95 

Exchange of stock for other stock or se¬ 
curities, § 108, n. 28 

Rei)lacement with debentures to minimize 
tax, § 70 
§ T9 

Retirement of stock, surtax on niKlistiitmt- 
ed net Income of personal holding com¬ 
panies, § 383, m 80 

^ Btoek dividend, taxable ineome, §§ 141, 142 
Surrender to redu(‘e deOeit, losses dedwdibb*, 

§ 204 

Validity of assessment, § 10, m 43 
Market value, presmnptioris as to <‘orrcclm\MS of 
commissioner’s deelsiojo, $ 709, p, 040, u. 70 
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Preferred stock—Continued, 

Stamp tax on exchange, § 547 
Voting rights, affiliation for consolidated return, 
§ 646, p. 880 

Prejudice, estoppel of taxpayer because of prejudice 
to innocent party, § 617, n. 74 
Preliminary injunction, collection of taxes, § 833 
Prematurity, 

Actions to recovery of taxes paid, §§ 885, 886 
Deficiency assessments, § 652 
Distraint for tax, defense, § 791 
Injunction against. 

Assessment, § 696 
Collection of tax, §§ 829, 835 
Waiver, 

Petition for redetermination, construction 
and operation, § 668 

Right to file petition with Tax Court, §§ 665, 
668 

Premiums, 

Estate tax, payment of premiums affecting inclu¬ 
sion of insurance in estate, § 486, pp. 684, 
687, n. 92 
Income tax, 

Advancements for insurance premiums, 
Deduction as expense, § 256, n. 28 
Deduction of worthless debt, § 322, n. 
17 

Amortization of expenses, § 276 
Bonds, time affecting taxability as income, § 
96, n. 44 

Computation of income, § 103 
Corporation’s or stockholder’s liability for 
tax, § 397, n. 15 
Deduction, 

Estimated value of future premiums 
waived, § 249, p. 398, n. 27 
Expense, § 256, n. 29; §§ 262, 267 
Interest on discount on premiums paid 
in advance, § 248, p. 395, n. 6 
Rebates or dividends, § 250 
Lending of stocks for short sales, capital ex¬ 
penditure, § 259, n. 52 
Payment of life insurance premiums, 

Grantor, liability for tax, § 423, p. 631 
Payment for services, § 125, n. Cl 
Redemption of bonds, deduction as expense, 
§ 2(}2 

Redemr)tion of preferred stock, deduction of 
exp('nses, § 256, n. 29 
Renewal premiums, 

Capital, § 151 

Year in which taxable, § 207 
Retirement of bonds, loss deductible, § 291, 
n. 74 

Trust with income for benefit of grantor, lia¬ 
bility for tax, § 423, p. 628, n. 37 
Year in which taxable, § 200, p. 351, n. 37 
Tax on policies, § 533 

Prescriptions, special tax on liquor sold on, § 513, p. 
744 

PreservcHl foods, taxation of sales, § 528 
Presldenl: of United Slates, 

Collection districts, authorized to establish, § 559 
Incomes tax on compensation, § 128 
X^resumptlons, 

Apportionment of estate tax, § 770, p. 1017 


Presumptions—Continued, 

Assessment of taxes, ante 
Assessors’ acts, § 568 
Bonds, actions on, § 581 
Collection of taxes, actions for, §§ 819, 822 
Collector, tortious or unauthorized seizure, § 564 
Commissioner of Internal Revenue, ante 
Construction of revenue law, § 50; § 53, p. 176, 
n. 81 

Criminal intent, §§ 988, 1013 
Depreciation, depletion or obsolescence in actions 
to recover taxes paid, § 906 
Evasion of tax, § 85 

Exemptions from tax, presumptions in actions to 
recover taxes paid, § 910 
Expenses, deductions, § 683 

Findings of commissioner, review by tax court, 
§ 709, pp. 936-941 
Forfeiture proceedings, § 958 

Remission or mitigation, § 966, p. 1229 
Fraud on part of taxpayer, § 677 
Inventories, presumption of correctness, § 912 
Invested capital, presumption of correctness of 
commissioner’s decision, § 913 
Judgment in forfeiture proceedings, presumption 
of validity, § 959 
Payment, § 687 
Penalties, 

Actions to enforce, § 981 
Actions to recover penalty paid, § 987 
Rate of tax in actions to recover taxes paid, § 
909 

Recovery of taxes paid, §§ 901-915, pp. 1153-1165 
Refunds, claims for, § 852 
Retroactive operation of income tax, § 59 
Review of decisions of tax court, §§ 737-741, pp. 
965-969 

Sale under distraint for taxes, § 793 
Transfers in contemplation of death in actions 
to recover taxes paid, § 911 
Validity of revenue act, § 9 
Waiver of statute of limitations, approval of, § 
002 

Presumptions on appeal, action for recovery of taxes 
paid, § 930, p. 1189 

Price fixing, fines and costs, deduction as expense for 
income tax, § 265, n. 39 
Principal and agent. Agents, generally, ante 
Printing, record on review of decisions of tax court, 
§ 724 

Priority of lien for taxes, § 764 

Priority of taxes due United States, power of con¬ 
gress, § 2 

Privacy, examination of taxpayer and records, right 
of privacy, § 672, n. 6 

Private hanks, liability for income tax, § 395, p. 588, 
n. 46 

Private roads, admission tax, § 529 
Privilege dividend tax, income tax, deduction as ex¬ 
pense, § 269, n. 66 

Privilege of transfer at death, power to tax, § 3, p. 
130 

Privileges, 

Liability for taxes based on enjoyment of priv¬ 
ilege, § 74 

Liberal or strict construction of statutes, § 63, p. 
177 
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Prize courts, distraint of property in court, § 790, n. 
35 

Probable cause. Certificate of probable cause, ante 
Probate courts, 

Piling claim for taxes as proceeding for collec¬ 
tion, § 799 

Interference with jurisdiction by construction of 
income tax law, § 94, n. 25 
Probate of will, stamp tax, § 54G 
Process, 

Collection of taxes, actions for, § 816 
Forfeiture proceedings, § 955 
Injunction against collection of tax, § 836 
Lien for taxes, enforcement, § 766, n. 92 
Recovery of taxes paid, § 896 
Stamp tax, § 546 
Summons, generally, post 
Process butter, 

Manufacture, sale or removal for use and con¬ 
sumption, taxation, § 537 
Occupation tax on manufacturers, § 512 
Processing tax, 

Assessment, injunction, § 825 
Closing agreement, § 619, n. 31 
Coconut oil, § 536 
Cotton, § 538 

Deduction from sales tax on tires and inner 
tubes, § 540, n. 37 
Crop control, § 538 

Definitions, validity of regulations, § 09, p. 200, 
n. 41 

Evidence in action to recover taxes paid under, 
§ 920, p. 1174 

First domestic processing defined, § 536 
First use defined, § 536 
Floor stock tax as processing tax, § 538 
Income tax, 

Deduction of processing tax paid, § 349 
Refund, 

Taxable income, § 112; § 119, n. 6 
Unconstitutional tax, deduction, § 252, n. 
49 

Reimbursement for taxes collected as income, 
§ 112 

Year in which income taxable, § 206, p. 354, 
n. 73 

Indirect tax, § 89, n. 94 

Injunction against assessment or collection, § 824, 
n. 62; § 825; § 827, n. 99 
Inadequacy of remedy at law, § 830, n. 22 
Multiplicity of actions, § 832, n. 39 
Temporary injunction, § 833 
Jurisdiction of action to recover taxes paid, § 
860, p. 1107 

Livestock processor, returns compiled from facts 
in possession, § 635, n, 74 
Oils, § 536 

Peanuts, § 538, n. 31 

Pleading in action for reftind of taxes paid, § 
898 

Recovery of taxes paid, §§ 867, 892 

Jurisdiction of action, § 860, p. 1107 
Refund, § 843 

Allowance and payment, § 853, n. 70, 80 
Burden of proof in action for refund, § 901, 
p. 1157 


Processing tax—Continued, 

Refund—Continued, 

Claims for, § 848, n. 91; § 849, p. 1087; § 
850, p. 1088, n. 23 
Persons entitled to, § 815 
Pleading in action for, § 898 
Question of jury in action for refund, § 922, 
p. 1176, n. 61 

Retroactive operation of law, §§ 64, 67 
Review of rulings, § 856 
Scope of inquiry and hearing, § 852 
Taxable income, § 119, n. 6 

Year in which deductible for income tax, 
§ 252, n. 49 

Unjust enrichment tax, § 382, n. 94 
Validity, § 15 

Unreasonable seizure by retaining samples of al¬ 
tered sales slip, § 035, n. 48 
Validity of statute, § 29 
Processing tax board, 

Jurisdiction of circuit court of appeals to review 
decisions, § 719, n. 95 

Review of rulings of commissioner on claims for 
refund, § 856 

Producers, sale of particular articles, §§ 523-540, pp. 
753-779 

Production of books and papers, unreasonable scardi 
and seizures, § 936 
Production tax, 

Cotton produced in excess of quota, § 538 
Injunction against collection, § 825, n. 82 
Pi’ofessional clubs, taxation of fees and dues as social 
club, § 531, n. 11 

Professional services, income tax, 

Cost of expunging suspension order as dcdncli- 
ble expense, § 272, n. 11 

Depreciation for propeily used in trade or busi¬ 
ness, § 358, n. 51 

Expenses, amount of loss deduetibh', § 290 
Income derived as capital assets, § 151 
Money received from claim as capital gain, § 155 
Sale of claim for services, capital gain, § 160 
Pi’ofit sharing contracts, iiuume tax, depletion allow¬ 
ance, § 361, n. SO; § 306, p. 544 
Profit-sharing plans, 

Accrual of deduction by employer, § 623, p, 858, 
n. 10 

Income tax, liability for tax, § 432 
Profiteering, power to enact graduated excise tax, ^ 
8, p. 140, n. 05 
Profits, 

Accounting, generally, ante 

Admission tax on performances for profit, § 529 

Certificates of protlts, stamp tax, § 547 

Evidence of profits taxable, § 692 

Income tax, post 

Injunction against colli'ction because of inabilNy 
to continue in business at profit, § 831, lu 36 
Persons liable for tax, review of decisions of tax 
court, § 729, n. 74 
Profits tax, 

War profits taxes, gemu'nlly, post 
Progressive rates. Graduatc^l taxes, generally, ante 
l^rohibltion agent, execution of searcli warrant by, f 
933, n. 16 

Prohibition directors^ powers, dtitics and liabilities, 
§ 500 
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Promoters, 

Excess profits tax, property transferred in return 
for stock, value as invested capital, § 447 
Income tax, stock issued to promoters for serv¬ 
ices, deduction as expense, § 260, p. 412, n. 
68 

Proof. Issues, proof and variance, ante 
Propaganda, estate tax, dissemination of propaganda 
as educational organization for purpose of deduc¬ 
tions, § 493, p. 710, n. 86 
Property liable in general, §§ 74-76 
Proprietary medicines, stamp tax, § 528 
Proration, see apportionment under specific heads 
Protests, 

Assessment, finality of decision for review by tax 
court, § 703, n. 61 
Claim for refund, § 849, p. 1087 
Endorsement on check, claim for refund, § 849, 
p. 1087, n. 16 

Estoppel of taxpayer failing to protest against 
commissioners valuation of facilities, § 599 
Payment under protest. 

Condition of recovery, retroactive operation 
of law, § 67 

Not unlawful distraint, § 788, n. 93 
Persons liable for taxes paid under, § 893, n. 10 
Recovery of taxes paid, 

Necessity for protest, § 873 
Validity of statute, § 34 
Refund, 

Necessity of protest, § 843 
Rejection of claim as final disposition, § 853 
Public officers. Officers, ante 
Public performances, admission tax, § 529 
Public policy, liberal or strict construction of exemp¬ 
tion statute, § 53, p. 177 

Public property and institutions, liability for tax, § 
75 

Public purpose, 

Estate tax, deduction of pledges, etc., for, § 494, 
p. 722 

Power of congress to tax, § 7 
Public utilities. 

Excise tax, powers of congress, § 3, p. 131, n. 56 
Income tax, valuation in computing gain or 
l)rofit on sale etc., § 171 

Refund of taxes on income derived from, § 843, 
n. 3 

Publication, 

Noti(*e of sale under distraint for taxes, § 793, 
n. 85 

Tax information as offense, § 990 
Publicity of income tax returns, 

Powers of congress, § 3, p. 133 
Setthunent of threatened litigation, deduction of 
(«i)ensos, § 270, p. 425 

Pu(‘rto Rico, uniformity requirement as to taxes, § 
4, p. 134, n. 96 
Punishment, § 1020 

Forfeiture as not part of punishment, § 950 
Punitive damages, liability of revenue ofiicers or 
agents, § 5^ 

Purpose of taxation, $ 7 

Quarries, income tax, depletion allowance, § 359, p. 
528, n. 50 

Quasi income tax, computing gains or prof¬ 

its on sales etc., f 166 
47 (j.J.8.^' m 


Questions of law and fact, 

Assessment of taxes, § 616 
Collection of taxes, § 822 
Criminal prosecutions, § 1017 
Forfeiture proceedings, § 959 
Penalties, actions to enforce, § 982 
Refund or recovery of taxes paid, § 922, pp. 1176, 
1177 

Review of. 

Assessments by tax court, § 710 
Decisions of tax court, §§ 733, 734 
Reversal, § 753 
Rulings as to refunds, § 856 

Quicksilver mines, income tax, depletion allowance, 
§ 359, p. 531, n. 95 

Qui tarn actions, penalties for false and fraudulent 
returns, enforcement by, § 977 
Racing stables, income tax, 

Loss as transaction for profit, § 284 
Loss from trade or business, deduction, § 283 
Radio broadcasts, royalties paid in advance, capital 
gains for income tax purposes, § 160 
Radio, 

Communications tax, § 544 

Distribution of products in connection with broad¬ 
casts, taxable sales, § 523, n. 52 
Railroads, 

Accrual method of accounting, additional mail 
pay, § 623, p. 857, n. 3 

Affiliated companies, consolidated returns, § 642 
Communications tax on messages transmitted in 
exchange for services, § 544 
Consolidated returns, 

Affiliated companies, § 642 
Iversons entitled to refund, § 845, n. 37 
Excise taxes, § 516, n. 14 
Government operation of railroads, 

Assessment of tax, § 588, n. 60 

Income earned in different tax periods, 
§ 593, n. 95 

Compensation for use of property as in¬ 
come, § 104 

Deduction for maintenance, § 266, n. 40 
Income tax. 

Capital expenditure, § 259 
Contribution by executives to nation-wide 
advertising campaign, deductions as ex¬ 
pense, § 263, n. 27 

Contributions to firemen’s and policemen’s 
balls, deduction as expense, § 263, n. 28 
Equipment, deduction as expense, § 261, p. 
416, n. 11 

Federal control, year in which compensation 
taxable, § 206, p. 354 

Government operation, allowance for under 
maintenance as capital gains, § 154 
ObsolGSConce allowance or deduction, § 353, 
n. 64 ; § 355, n. 83 

Operating revenues used to restore past loss¬ 
es, return "of capital, § 163, n. 16 
Rate of tax, § 377, n. 27 
Spurtrack cost as capital expenditure, § 153 
State payments in guaranteeing dividends as 
income, § 104 

Subsidy for building road as contribution to 
capital, § 152 
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Kailroads—Continued, 

Income tax—Continued, 

Year in which income taxable, § 206, pp. S54, 
355, n. 78 

Occupation or business taxes, § 511 
Operation by state, immunity from taxation, § 5, 
p. 137 

Packing plants, closely related business for filing 
consolidated return, § 646, p. 8S0, n. 52 
State payments in guaranteeing dividends, tax¬ 
able income, § 104 
Transportation tax, § 542 

Uniformity of tax on railroads indebted by bonds, 
§ 11, n. 86 

Rates, 

Evidence, § 691 

Graduated taxes, generally, ante 
Income, § 377 
Interest on refund, § 854 
Erroneous refund, § 857 
Power of congress to fix, § 8 
Real estate, 

Cost, presumption as to correctness of commis¬ 
sioner’s determination, § 709, p. 939 
Direct tax, §§ 89, 90 
Tax on income, § 91 
Distraint for taxes, §§ 788, 790 

Certificate of sale or purchase, § 794 
Sale, § 793 
Estate tax. 

Burden of payment of tax, § 776, p. 1018 
Inclusion in estate, § 488 
Income tax, ante 

Installment sales, report of income, § 625 
Lien for taxes, § 762 

Enforcement against, § 766 
Extinguishment, § 767, p. 1000 
Sales, 

Election of basis for filing return, § 633 
To state or city, immunity from federal tax, 

§ 5, p. 138 

Stamp tax on deeds and instruments of sale, etc., 

§ 549 

Value, presumption as to correctness of commis¬ 
sioner’s decision, § 700, p. 930 
Value, review of decisions of tax court, § 749, 
n. 80 

Worthlessness of interest, review of decisions of 
tax court, § 748 

Real party in interest, injunction against collection 
of tax, § 836 
Re-assessment, § 604 

Presumptions on review by tax court, § 700, p. 
937, n. 45 

Rebates, 

See also Refunds, post 

Excess profits tax, exemption of bookstore fx'om 
tax, § 470, n. 73 

Income tax, deduction of taxes paid, § 351, n. 11 
Farmer’s associations, | 258, n. 40 
Losses deductible, § 304 
Insurance premiums, § 250 
Recapitalisation, 

See also Reorganissation, post 
Income tax, 

Dediaction of, 

Expense, § 256, n. 29 


Recapitalization—Continued, 

Income tax—Continued, 

Deduction of—Continued, 

Loss, § 318, p. 474 
Definitions, § 194, p, 337 
Exemption of distribution, § 205 
Reorganization as contemplating, § 194, p. 
337 

Tax-free reorganization, § 108 
Receivers, 

Capital stock tax, § 517, n. 18 
Excess profits tax, liability for, § 475 
Income tax, 

Certificate received for interest as taxable 
income, § 115, n. 36 

Computation on assessment of tax, § 595, 
n. 9 

Liability for, § 434 
Loss, deduction, § 331, n. 25 
Power to tax fees of federal receiver, § 3, 
p. 133 

Surtax on undistributed profits, § 379, n,. 38 
Validity of act imposing tax, § 16 
Worthless stock, deduction of loss, § 331 
Liquidating receiver, liability for tax, § 434, n, 71 
Returns and reports, 

Blank return, § 635, n. 71 
Duty to make, § 631 

. Stamp tax, certificates issued by, § 548 
Reception of evidence, review of assessments by tax 
court, § 797 

Reciprocal trusts, estate tax, 

Intended to take effect at death, § 490, p. 702, 
n. 16 

Revocable transfers, § 489, p. 693 
Reconstruction Finance Corporation, stamp tax, ex¬ 
emption as to shares issued to, § 547, n. 34 
Records, 

Appeal, petition for rehearing on revii^w of de¬ 
cision of tax court, § 757 
Assessments, § 615 
Collectors, § 562 

Commissioner of internal revenue, conclnsive- 
ness, § 561 

Compelling production for examination of third 
persons for assessment of tax, § (>73 
Evidence of former pro(*oedings ixd'ore Tax Court 
in assessment of tax, § 675, n. 46 
Examination, 

Jie(‘or(ls of taxpayer, § 672 
Third persons for assessment of tax, § 673 
Failure to keep, 

Ground of forfeittire, § 945 
Offense, § 991 

Intoxicating Lupiors, superintendence of business 
by government for collection of taxes, § 534, 
p. 772 

Lien for taxes, §§ 750, 7G1 
Accrual, § 763 

Extinguishment, § 767, p. TOOl 
Loss of U(m on transfer of title, § 767, p. 1092 
Priority, § 764 
Notice of lien, § 761 
Penalty for failure to keep, § 071 
Review of decisions of tax court, §§ 724-726 
Tobacco or snuff manufacturer, keeping for tax 
purposes, § 541 
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Records—Oontinoed 

Unstamped instruments, admissibility to record, 
§ 552 

Recoupment, 

See, also, Set offs and Counterclaims, post 
Claim for overpayment, § 774 
Income tax, ante 

Injunction against collection of tax recoverable 
from third person, § 830, n. 39 
Retroactive operation of statute to take away 
defense as to claim for refund, § 67 
Recovery of taxes paid, §§ 858-931, pp. 1103-1193 
See also Refunds, post 

Accounts settled as defense in action for, § 875 
Accounts stated, § 801 

Limitations of actions on, § 884 
Examination of records of taxpayer, § 672, 
n. 1 

Validity of statute, § 34 
Additional taxes, 

Evidence, § 920, pp. 1170, 1171 
Presumptions and burden of proof, § 909 
Adequate remedy at law, § 830 
Admissibility of evidence in action for, §§ 916- 
910 

Affidavits supporting motion to dismiss actions, 
§ 922, p. 1178, n. 73 

Agreed statement of facts as finding in action 
to recover, § 922, p. 1178 

Agricultural Adjustment Act, taxes paid under, 
§ 892 

Evidence in action to recover, § 920, p. 1174 
Amended refund claims, 

Extending time to sue, § 889 
Supporting actions to recover taxes paid, § 
870 

Amended tax retttrn affecting time to sue, § 888 
Amendment of pleadings, § 897 

Statute of limitations barring amendment, § 
890 

Amorti^.atioi), evidence in action to recover, § 
917 

Amount recoverable, § 923, pp. 1181, 1182 

Answer in action for, § 899 

Appeal, § 930, pp. 1188-1192 

Apr>ea ranee in action for, § 896 

Assessment, 

Erroneous, illegal or wrcNUgful assessment as 
ground, § 864 
Evidence, § 920, p. 1172 
Bad d(d)ts, 

Ihirden of proving deductible loss, § 908 
Evidence of deductions, § 921, n. 53 
Bill of exceptions m actions to recover, § 930, 
p. 1188, n. 10 

Bill of review in action for, § 930, p. 1188 
Bookkeeping entries as evidence in action for, 
§ 016 

Burden of proof, §§ 901-915, pp. 1153-1165 
Bad debts, woi'thlessness, § 908 
Deductions, §§ 9(r>-908, pj). 1159-llCl 
Depletion or obs<)les(*ence, § 906 
Expenses as deductible loss, § 907 
Income taxable, § 904 
Losses, § 908 

Review of rulings, § 030, p, 1101 
Wortliless securities, § 909 


Recovery of taxes paid—'Continued, 

Burden of tax, 

Evidence burden was not borne by taxpayer, 
§ 920, p. 1168, n. 24 

Recovery by person suffering burden, § 892 
Shifting burden of tax, § 901, p. 1157 

Pleading alleging burden was not shift¬ 
ed, § 898 

Certificate of overpayment dispensing with filing 
of claim for refund, § 867 
Certificate of probable cause, 

Costs incurred before issuance, § 931 
Payment of judgments by United States after 
issuing, § 923, p. 1180 

Protecting collector against personal liability, 
§ 894 

Review of orders denying, § 930, p. 1188, n. 12 
Claims for refund, 

Appeal limited to grounds presented in, § 930, 
p. 1189 

Burden of proving filing, § 915 

Condition precedent to suit, §§ 867-872, pp. 

1115-1122 

Evidence, 

Filing, § 920, p. 1173, n. 46 
Rejection, § 916 

False or fraudulent claim as defense, § 878 
New and amended claims extending time to 
sue, § 889 
Pleading, § 898 

Presumptions arising from allowance, § 901 
Reconsideration extending time to sue to re¬ 
cover, § 889 
Time to sue, 

Affected by disallowance, § 887 
Computed from date of filing, § 885 
Claim in abatement as defense to action for re¬ 
covery on ground of payment after limita¬ 
tions, § 881 

Closing agreement as defense in action for, § 
875 

Collection after bar by limitation as ground, § 865 
Collection of taxes, erroneous, illegal or wrong¬ 
ful collection as ground, § 804 
Collector of internal revenue, 

Execution against collector, § 923, p. 1189 
Liability of, § 893, p. 1145 
Personal judgment against, § 923, p. 1180 
Commencement of actions within statute of lim¬ 
itations, § 890 

Commissioner of internal revenue, presumption 
of approval of waiver of statute of limita¬ 
tions, § 902 

Complaint in action to recover, § 808 
Compromise, 

Defense to action for taxes, § 875 
Evidence, § 920, pp. 1172, 1173 
Set-off of money deposited in compromise in 
action to recover, § 883, p. 1133 
Compulsion, taxes paid under, § 873 
Conclusions of law in actions for, § 922, p. 1178 
Conclusivencss of commissioner’s determination, 
§ 874 

Concurrent jurisdiction of action for, § 860, p. 
1108 

Condition precedent to actions, §§ 866-873, pp. 
1114-1124 
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Becovery of taxes paid—^Continned, 

Condition precedent to actions—Continued, 
Pleading compliance, § 898 
Conditions, power to impose, §§ 858, 866 
Consent to, 

Assessment as defense to action, § 874 
Crediting overpayment to barred deficiency 
as defense, § 879 

Contracts to suspend limitations of actions, § 888 
Corporations, right to sue, § 891, pp. 1142, 1143 
Costs in action for, § 931 

Court of claim’s jurisdiction of action, § 860, pp. 
1106^1109 

Crediting overpayment against, 

Barred deficiency as defense, § 879 
Existent tax liability, § 883, p. 1133 
Other taxes, recovery as affected, § 864, n. 35 
Unpaid tax barred by limitations, recovery 
of, § 866 
Deductions, 

Burden of proof and presumptions, §§ 905- 
908 

Evidence, §§ 917, 920, p. 1170, n. 5; § 921 
Questions for jury, § 922, p. 1176, n, 61 
Defenses in actions for, §§ 874-883, pp. 1124r-1135 
Burden of proving, § 901, p. 1153 
Waiver of, § 899 
Depreciation or depletion, 

Burden of proving deductions for, § 906 
Evidence of improper disallowance of deduc¬ 
tion claimed, § 921 

Question for jury as to amount, § 922, p. 
1176, n. 61 

Determination and disposition of action for, § 
930, pp. 1191, 1192 

Discretion of commissioner, recovery of tax re¬ 
sulting from exercise, § 864 
De novo proceedings in action for, § 922, p. 1179 
Dismissal and nonsuit, § 922, pp. 1177, 1178; § 
923, p. 1180 

Disposition of taxes as defense, § 882 
Dissolved corporation’s right to sue, § 891, p. 1142 
District court’s jurisdiction, § 860, pp. 1106-1109 
Duress, 

Burden of proof, § 903 
Evidence, § 920, p. 1172 

Necessity for payment of taxes under, § 873 
Election of remedies, § 876 
Equitable defenses, § 877 
Equitable issues in actions for, § 022, p. 1176 
Equitable nature of action, § 861 
Equitable relief, § 923, p. 1180 
Estate tax, ante 
Estoppel, § 875, n. 49 

Burden of proof, § 901, p. 1153, n. 74 

Objection to taxing receipts as income, 

§ 904 

Defense, § 874, n. 31; § 877 
Limitation of actions, objection, § 880 
Objection to refund claim, § 872 
Evidence in action for, §§ 901-921, pp. 1153-1175 
Review, § 930, pp. 1190, 1191 
Examination of taxpayer’s records, § 672, n. 1 
Excess profits taxes, evidence in action for, § 917 
Excise tax, ante 
Exclusiveness of remedies, i 859 


Recovery of taxes paid—Continued, 

Exemptions from taxation, 

Evidence, § 920, p. 1170 
Presumptions and burden of proof, § 910 
Exhaustion, 

Burden of proving deduction for, § 906 
Evidence of improper disallowance of deduc¬ 
tion, § 921 

Expenses of suit for, § 923, p. 1182 

Burden of proving deductible expenses, § 907 
Evidence of deductions, § 921 
Extension of time to sue, §§ 8SS, 880' 

False or fraudulent return or claim as defense, 
§ 878 

Findings in actions for, § 922, pp. 1178, 1179 
Review of, § 930', pp. 1180^1191 
Floor stock taxes, jurisdiction of action, § 860. 

p. 1108 

Form of action to recover, § 859 
Foundation of action, § 861 
Fraud, 

Burden of proof, § 903 
Evidence, § 920, p. 3172 

Grounds of action, §§.801-865, pp. 1110-3114 
Harmless error in action for, § 030, p. 1391 
Hearing on appeal in action for, § 030, pp. 1180, 
1100 

Ignorance, burden of proof, § 903 
Illegality of statute or regulation as ground, § 
SG2 

Income taxes, ante 

Injunction against collection, conversion into suit 
to recover tax, § 829, n. 30 
Injunctive relief barring ac-tion for, § 858, n. 65 
Installment payments, limitations dependent on 
time of paymciit, § 8S7 
Instructions in actions for, § 922, p. 1178 
Review, § 930, p. 3191 
Interest, §§ 924-029, pp. 1182-1388 

Ijimitation of ad ion to recover, § 884 
Intervention in «action for, § 895 
Inventory, 

Evidence, § 920, p. 1172 
Presumptions and burden of proof, § 912 
Invest(Hl capital, evidence in action to recover, 

§ 920, p. 1170 

Involuntary payment, § 873 

Issues, proof and variance in action for, J 900 

Joinder of parties, § 895 

Judgments in actiotis for, § 923, pp. 1180-1182 
Intei'ost on, §§ 924, 925 

Joint judgment against TTnlted States and 
collector, § 923, p. 1180 

Jurisdiction of action, § 860, pp. IKKMIOO 
Proc(H'dings in tax courts as divesting, § 876 
Jury trial in action against ColUictors, § 922, p. 
1170 

Knowledge of commissiomn* of !nt(U*nal n^venucs 
presumption of, § 903 

Law of the case in n<*t ion for, § 930, p. 3192 
Letter as claim for refund supt)orting ad.lon, § 
800, a. 70 

Limitations of actions, §§ 884-890, pp. 1135-1141 
Amendment of answer setthig up defense, § 
897, n. 24 

Burden of proving assc'ssnumt or coll<a*tlon 
after running of limilations, § 002 
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Recovery of taxes paid—Contintied, 

Limitations of actions—Continued, 

Collection after bar by limitation as ground, 
§ 865 

Dismissal of action barred by limitation, § 
922, p. 1177, n. 71 
Evidence, § 920, p. 1172 

Waiver of limitations, § 917, n. 8 
Payment after running of limitations, re¬ 
covery of, §§ S79-8S1, pp. 1129--1132 
Pleadings, § 898 

Recovery of tax paid barred by limitations, 
§ 658 

Review of rulings, § 930, p. 1189, n. 25 
Set-off of barred tax liability in action to re¬ 
cover, § 883, pp. 1133-1135 
Validity of statute, § 34 

Waiver of limitations, evidence of, § 917, n. 
8 

Losses, 

Burden of proving deductible losses, § 908 
Evidence of deductions, § 921 
Mandate of appellate court in action for, § 930, 
p. 1192 

Merged corporation’s right to sue, § 891, p. 1142 
Mistake, 

Burden of proof, § 903 
Evidence, § 920, p. 1172 
Ground of action, § 8G3 

Payment under as condition precedent to ac¬ 
tion for, § 873 
Nature of, 

Action to recover, § 859 
Right, § 858 
New refund claim. 

Extending time to sue, § 889 
Supporting action for, § 870 
New trial in action for, § 922, p. 1179 
Noti('(' to commissioner as condition to suit, § 
806, n. 24 
Obsol(\scence, 

Burden of proving deductions, § 906 
Evidence of improper disallowance of deduc¬ 
tion, § 921 

Opinions of court in action for, § 922, p. 1178 
Oral claim for refund as supporting action, § 
860, n. 79 

Parties to proceedings, § 895 
Payment into treasury as defense, § 882 
Persons entitled to sue, §§ 801, 892, pp. 1141-1145 
Persons liable, §§ 803, 891, pp. 1145-1148 
Biirclen of proof, § 910 
Evidence, § 919; § 920, p. 1170 
Pleading, B 897-900, pp. 1149-1153 
Pr(‘matur<s actions, § 885 

Waiv(u* of objections, § 886 
Premiature assessment as ground, § 865, n. 37 
Presumptions in actions for, §§ 901-915, pp. 1153- 
1165 

Appeal, § 930, p. 1180 

ProecHKliugs for, §§ SD5-931, pp. 1148-1193 
Proee'ss in action for, § 895 
Proeesslng tax, ante 
Protest as condition, § 873 

Qiu'stlons of law and fact In actions for, § 922, pp. 
1176, 1177 


Recovery of taxes paid—’Continued, 

Rate of tax, 

Evidence, § 920, p. 1170 
Presumptions and burden of proof, § 909 
Reconsideration of claim extending time to sue, § 
8S9 

Recoupment of barred taxes in actions for, § 883, 
p. 1134 

Redetermination of entire tax liability, § 883, p. 
1135 

Regulations, validity, § 69 
Rehearing in action for, § 922, p. 1179 
Appeal, § 930, pp. 1189, 1190 
Repeal of law, § 47 
Retroactive operation of law, § 67 
Review, 

Action to recover, § 930, pp. 1188-1192 
Administrative actions, § 922, p. 1179 
Decisions of tax court, § 729, n. 73 
Validity of statute, § 84 
Right of action, §§ 858-873, pp. 1103-1124 
Scope of courts’ determinations, § 922, p. 1179 
Set-off and counterclaim, § 883, pp. 1132-1135 
Settlement as defense, § 875 
Shifting burden of tax, 

Burden of proof, § 901, p. 1157 
Effect on right, § 892 
Pleading, § 898 

Special assessments, jurisdiction of action, § 860, 
p. 1107 

Splitting causes of action, §§ 859, 898 
Stamp taxes, evidence, § 920, p. 1171 
Statutes, illegality as ground, § 862 
Stay of collection as defense to action on gi^ound 
of payment after limitations, § 881 
Stay of proceedings, § 922, p. 1176, n. 54 
Stenographic record, conclusiveness of findings of 
tax court based on, § 743 
Stockboldei's’ right to sue, § 891, p. 1143 
Strict construction of statute, § 53, p. 174 
Substitution of parties, § 895 
Surtaxes, 

Evidence, § 920, p. 1170 
Presumptions and burden of proof, § 909 
Suspension of limitations, § 888 
Tax court, 

Commencement of action pending proceedings 
before, § 885 

Proceeding in as barring action, § 876 
Time for refund claim, §§ 868, 869 

Waiver of failure to file in time, § 872 
Time to sue, §§ 88^4-890, pp. 1135-1141 
Burden of proof, § 902 

Tort action to recover taxes illegally exacted, § 
859 

Transfers in contemplation of death, 

Evidence, § 920, p. 1171 
Instruction, § 922, p. 1178, n. 78 
Presumptions and burden of proof, § 911 
Questions for jury, § 922, p. 1170, n. 61 
Ti'easury regulations, illegality as ground, § 862 
Trial in action for, § 922, pp. 1176-1170 
Unjust enrichment, § 858, n. 65 . 

Condition precedent to action, § 871, n. 95 
Defense of, § 883, p. 1134 
United States, 

Costs in action against, § 931 
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Recoyery of taxes paid—^Continued, 

United States—Continued, 

Judgment against, § 923, p. 1180 
Liability of, § 893 
Party to action for, § 895 
Validity of statute providing for, § 34 
Variance, 

Action for, § 900 

Between refund claims and ground of action, 
§ 871 

Value, 

Burden of proof, § 914 

Evidence, § 917, n. 10: § 918; § 920, p. 1169, 
n. 31; § 920, p. 1173 

Question for court, § 922, p. 1177, n. 64 
Question for jury, § 922, p. 1176, n. 61 
Venue of action for, § 860, p, 1109 
Voluntary payment, 

Defense, § 874 
Effect of, § 873 

Volunteers, right to recover, by, § 891 
Waiver, 

Conditions of filing timely refund claims, § 
868 

Defenses, § 800 
Evidence, § 920, p. 1172 
Limitations, § 886 

Burden of proof, § 902 
Defense to action to recover taxes paid 
after limitation period, § 880 
Evidence, § 017, n. 8 
Objections to pleadings, § 897 
Protest as condition precedent to action, § 
873, n. 19 

Refund claim as condition precedent to ac¬ 
tion, § 872 

Weight and sufficiency of evidence, §§ 920, 921, pp. 
1168-1175 

Withdrawal of right to recover, § 808 
Worthless debts, burden of proof, § 908 
Wrongful, illegal or erroneous assessment, ground 
for recovery, § 864 
Rectifiers, 

Boohs and records, § 534, p. 772 

Penalty for failure to keep, § 971 
Occupation or business taxes, § 513, pp. 742, 744 
Storekeeper gangers, assignment to duty at, § 570 
Red Cross, income tax, contributions as deductible, § 
263, n. 28 
Redemption, 

Preferred stock, ante 

Property from sales for taxes, strict construction 
of statute, § 53, p, 174 
Revenue stamps, § 842 
Sale under distraint for taxes, § 795 
Stock, review of decision of tax court as to nature 
of distribution, § 734 
Redetermination, 

Amendment of petition, review of discretion of 
tax court or commissioner, § 736 
Deficiency, 

Estoppel to maintain action for taxes, § 801 
Income tax, evidence to support order, § 092, 
n. 77 

Jurisdiction of tax court, § 099 

Reversal of decision of tax court, § 753, n. 20 

Review of decisions of tax court, 5 734 


Redetermin a 11 on—Conti nu ed, 

Estate tax, rules of tax court as limiting its ju¬ 
risdiction, § 698, n. 32 

Estoppel of taxpayer by misrepresentation, § 617 
Interest, delay in payment of tax, § 778, n. 75 
Pendency of proceedings before tax court, suspen¬ 
sion of limitations, § 805 
Tax court, 

Function, § 607, n. 21 

Review of assessments. Tax court, post 
Time of making waiver of limitations for assess¬ 
ment, § 665 
Waiver, 

Limitation of actions for collection, construc¬ 
tion and operation, § 813 
Limitations for assessment, construction and 
operation, § 668 

Notice of deficiency as suspending limitations, 
§ 668 

Time for assessment under waiver of limita¬ 
tions, § 669 

Redistillation of alcohol rendered unfit for beverage 
or medicinal puiposes as offense, § 900 
Reduction of tax, change of basis for filing returns to 
secure reduction, § 633 

Redundancy payments, income tax, deduction of ex¬ 
penses by insurance company, § 278, n. 86 
Re-examination of taxpayer and records, § 672, n. 18 
Referee’s deed, stamp tax, validity of act, § 31, n. 30 
Refreshments, admission tax where price includes 
refreshments, § 529 
Refunds, §§ 843-857, pp. 1073-1103 

See also Rebates ante; Recovery of taxes 
paid, ante 

Abandonment of claim, § 844, n. 30 
Actions to recover erroneous refunds, § 857 
Amount, § 846, pp. 1079, 1081 
Appeals, functions of commissioner, § 561 
Bar of remedy to restrain assessment, § 696 
Barred claim, right to assert claim for over¬ 
payment, § 774 
Bond for repayment, § 572 
Burden of proof. 

Claims for, § 852 

Recovery of erroneous refunds, § 857 
Review of rulings, § 856, n. 22 
Checks, ante 

Claims for, §§ 848-851, pp. 1083-1093 

Abatement, claim in distinguished, § 695, n. 03 
Allowance and payment, § 853 
Amendment, § 850, pp, 1088-1001 
Blanket claim as not authorivJng amendment 
after expiration of period, § 850, p. 1000, 
n. 35 

Form, requisites and sufficiency, § 841), pp. 
1084-1088 

Functions of commissioner, § 561. 

Joint claims, § 849, p, 1086, n. 11 
Necessity of filing, § 848 
Ifiirticnlarity, § 849, pp. 1084-1088 
Payment, § 853 
Place of filing, § 848 

Rej('cted claim as subject of amendment, § 
850, p. 1090 
Rejection, § 853 

Reopening rejected claim, 8 S55 


1414 



INDEX TO INTERNAL REYENTIE 


Befonds—Oontlimed, 

Claims for—Continued, 

Keview by tax court, § 543 
Second refund claim as reopening tax liabil¬ 
ity, § 855, n. 19 

Time for filing and limitations, § 846, pp. 
1079-1082 

Waiver of defects, § 851 

Withdrawal of waiver of defects in claims, 

§ 851 

Writing, § 849, p. 1087 

Waiver of written claims, § 851 
Collection after subsequent assessment as not pre¬ 
cluded, § 782 

Collector of revenue, personal liability for refund, 

§ 893 

Construction of statutes, § 843 
Conditions precedent to recovery, § 857, n. 50 
jConstitiitional and statutory provisions, 

Repeal of law, § 47 
Retroactive operation of law, § 07 
Review of ruling, § 856 
Validity of statute, § 33 
Credits, 

Additional assessment for prior year, § 853, 
n. 82 

Interest, § 854 

Deductions from amount refunded, § 923, p. 1182 
Deficiency assessment to include refund errone¬ 
ously made, § 004 
Erroneous refunds, § 857 

After period of limitation for filing claims, § 

840, p. 1080 
Estate taxes, ante 
Estoppel, § 814 
Excess profits tax, ante 
Excise tax, ante 
Exclusiveness of remedy, § 843 
Extent, § 843 

Extension of time for filing claim by voluntary 
payment, § 840, p. 1082 

Gas company customers, year in which taxable, 

§ 221, n. 10 
Gift tax, ante 
Grounds for, § 847 

Btatement in claims, § 840, p. lOSG 
Illegal tax, 

Duty to refund, § 843 

Time for pix'sentation of claim, refund, § 840, 
pp. 1079, 1081 
Income tax, ante 

Injunction against collection because of doubts as 
to collectibility of refund judgment, § 830 
Interest, 

A(*tion for recovery of refund, § 857, n. 54 
Allowance, § 854 
Erroneous rc^funds, § 857 
Evidence, § 920, p. 1173 
Excess int('rest collected, § 843, n. 3 
Interest paid on as taxable incom(>, § 115 
limitation of actions to recover, § 884 
Kecossily of filing claim, § 848, m 91 
Rayiuent after bar of limitations, § 847 
Befund of excess interest collected, § 843, n. 3 
Retroactive oiKuiition of law, § 67 
Time during which interest runs, § 854 
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Refunds—Continued, 

Jurisdiction, 

Action to recover erroneous refund, i 857, il 
46, 50 

CJlaim, § 843 
Tax court, § 699, n. 38 
Time for filing claim, § 846, p. 1080 
Limitations, § 846, pp. 1079-1082 

Amendment of claim, § 850, p. 1090 

After expiration of limitation, § 850, p. 
1088 

Claim as directed to year of overpayment, 8 
848, n. 85 

Recovery of erroneous refund, § 857 
Retroactive operation of law, § 67 
Suspension, § 846, p. 1081 
Manner, § 843 

Manufacturer absorbing tax on articles not sub¬ 
ject to tax, bond for repayment, § 572 
Notice of rejection of claim, § 853, n. 99 
Payment of claims, § 853 
Penalties, ante 

Persons authorized to make, § 843 
Persons entitled to, § 845 
Persons liable for erroneous refund, 8 857 
Petition for, amendment setting forth new matter, 
§ 704 

Processing tax, ante 
Protest as condition, § 873 

Public utilities, liability for income tax on refund 
to customers, § 100, n. 86 
Recovery of taxes paid, ante 
Rehearing, § 855 
Regulations, § 843 

Claim for, § 849, pp. 1085,1087 

Amendment, § 850, p. 1088, n. 27 
Validity, § 69 

Waiver by commissioner as to manner of fil¬ 
ing claims, § 851 

Reopening claim to credit taxpayer with over¬ 
payment, § 785, p. 1031, n. 62 
Reopening rejected claim, § 855 
Repeal of law, § 47 
Retroactive operation of law, § 67 
Returns and reports, post 
Revenue stamps, redemption, § 842 
Review, § 856 

Action to recover erroneous refund, § 857 
Scope of inquiry and hearing, § 852 
Set-off and counterclaim, 

Barred tax liability against claims for re¬ 
fund, § 883, p. 1134 

Failure to plead set-off in action for, § 900, 
n. 68 

Limitations, § 847, n. 79 
Recovery of erroneous refunds, § 857 
Special advisory committee, reoi)ening of claim, 
§ 855, n. 18 
Subsidiaries, post 

Suspension of statute of limitations, § 846, p. 1081 
Tax court, jurisdiction, § 708 
Taxable income, § 119 
Time, 

Allowance, § 853 

Amendment of claims, § 850, p. 1089 
Correction or revocation of allowance, § 855, 
n. 12 



INDEX TO INTERNAL REVENUE 


Refunds—Continued, 

Time—Continued, 

During whicli interest runs, § 854 
Filing claims, § 846, pp. 1079-1082 
Presenting claim, § 846 
United States, liability for, f 893 
Validity of statute, § 33 

Voluntary payment by government, recovery, § 
857, n. 44 
Waiver, § 844 

Claim as condition precedent to action to 
recover taxes paid, §§ 868, 872 
Defects in claims for, § 851 
Piling of claim, § 848 

Filing of waiver under statute as filing of 
claim, § 849, p. 1086, n. 11 
Premature filing of claim, § 846, p. 1079, n. 53 
War profits taxes, 

Grounds, § 847 

Time for filing claim, § 846, p. 1081 
Withholding agents, right to, § 845 
Refunding bonds, stamp tax, issuance by straw par¬ 
ties, § 548, n. 59 

Regauging. Intoxicating liquors, ante 
Registration, stills, failure to register as offense, § 
998 

Registered bonds, stamp tax on temporary bonds, § 
548, n. 62 

Registered corporate securities, stamp tax, § 54S 
Registered mail, 

Notice of deficiency, § 606 

Jurisdiction of tax court, § 609, n. 42, 44 
Service of notice of deficiency, § 610 
Registered participation certificates, stamp tax, § 548, 
n. 68 

Regulations, §§ 68-73, pp. 195-205 

Aid to construction of revenue law, § 57 
Amendment or change, <§ 68 
Approval by congress, § 70 
Change or alteration, 

Effect on earlier regulations, § 72 
Reenacted statute, § 70 
Retroactive operation, § 73 
Commissioner authorized to prescribe, § 561 
Conflict with statute, § 69, p. 200, n, 42; § 71 
Consolidated returns, consent to regulations as 
condition, § 648 

Construction and operation, §§ 71-73, pp 203-205 
Doubtful provisions, construction, § 71 
Estate tax, 

Deduction of charitable bequests, etc., § 493, 
p. 713, n. 22 

Optional valuation of estate, § 500, p. 729 
Exemptions, regulation not to grant, § 2 
First in, first out, rule, generally, ante 
Gift tax, future interests, § 508 
Income tax, ante 

Inventories, use in computing income of dealer 
in seeuxities, § 627 

Legislative regulations, construction and opera¬ 
tion, § 72, p. 205, n. 71 
Liberal or strict construction, § 71 

Evidence in assessment of taxes, § 674 
Long-term contracts, year in which profits taxa¬ 
ble, § 224 

Making requisites and validity, §§ 68-70, pp. 195- 
203 

Operation and effect, §§ 72, 73 


Regulations—Continued, 

Particular regulations, requisites and validity, § 
69 

Powers of treasury department, § 68 
Reasonableness, § 68 

Recovery of taxes paid on ground of illegality, 
§ 862 

Refunds, ante 

Retirement of bonds, taxable income, § 118 
Retroactive operation, § 73 
Separate retuims, § 645, n. 39 
Stamp tax, amount, § 547, n. 48 
Taxes, regulations not to impose, § 2 
Title to property acquired by devise, bequest or 
inheritance to relate back to decedent’s 
death, § 177 

Treasury decision as having force and effect, § 
554 

Regulatory provisions, validity of act punishing, § 35 
Rehabilitation, income tax, reorganization as con¬ 
templating rehabilitation, § 194, p. 337 
Rehearing, 

Commissioner, finality of determination for pur¬ 
pose of petition for redetermination of defi¬ 
ciency, § 703 
Review, post 

Review of assessments. Tax court, post 
Reinstatement, 

Club member, taxation of sum exacted as initia¬ 
tion foe, § 531, n. 7 

Tax liability, power of congress, § 2, n. 36 
Reinsurance, policy stamp tax, § 54G 
Relanding of exported spirits as offense, § 090, n. 31 
Relation back, 

Amendment of claim for refund, § 850, p. 1088 
Lien for taxes, § 763 
Relatives, 

Estate tax, allowance by court from incompetent’s 
estate, transfers in contemplation of death, 
§ 490, p. 699 

Income tax, deduction of contributions for, § 3(59, 
n. 85 

Stock ownership, control for pnn)ose of consoli¬ 
dated return, § 646, p. 870, n. 47 

Release, 

Bonds for taxes, § 575 
Income tax, ante 

Lien for taxes, § 767, pp. 1000,1003 
Religious organizations, 

Capital stock tax, § 518 

Estate tax, deduction of pledges, etc., for, § 494, 
p. 722 

Excess profits tax, liability for, § 470 
Income tax, 

Contril)utions as deductilxle expense, § 263, 
n. 28 

Deduction of contrib\itions, § 3(50 
Liability for tax, § 411 

Trusts, liability for tax, § 419, n. 30; § 422, 
p. 027, n. 21 

Insurance policies, taxation, § 533 
Religious piapose, construction of exemption provl- 
sions of law, § 53, p. 177 
Remainders and x-emainclermen, 

Estate tax, 

Dedut4lon of charitable gift of remainder, | 
493, p. 714 


1416 



INDEX TO INTERNAL REVENUE 


Remainders and remaindermen—Continued, 

Estate tax—Continued, 

Payment of tax, § 776, p. 1018 
Valuation of property, § 500, p. 728, n. 4 
Income tax, 

Deduction of loss, § 288 
Depreciation allowance, § 365, p. 540 
Interest under will, time of acquisition for 
determination, gain on sale of asset, § 177 
Trust property, basis of determining gain 
from sale, § 178 

Right to sue for refund or recovery of taxes paid, 
§ 891, n. 43, p. 1141 
Review, post 
Remission or mitigation, 

Fines, etc., validity of act, § 35 
Forfeitures, §§ 962-966, pp. 1222-1230 
Penalties, § 9^ 

Taxes, theft of liquors from bonded warehouse, 
§ 584 
Removal, 

Agents, §i^-669 

Collector or deputy, §§ 562, 567 
Goods with intent to defraud as offense, § 990 
Oleomargarine, etc., for consumption and use, 
taxation, § 537 

Spirits from bonded warehouses, § 585 
Storekeeper gauger, § 570 

Tobacco and tobacco products for consumption 
or sale, § 541 

TJntaxed distilled spirits. Intoxicating liquors, 
ante 

Renewal premiums, income tax, year in which tax¬ 
able, § 207; § 209, n, 11 

Renewals, stamp tax, corporate securities, § 548 
Renovated butter, 

Destruction of marks and brands as offense, § 
999 

Manufacture, sale or removal for consumption 
and use, taxation, § 537 

Occupation tax on manufacturers and dealers, § 
512 

Rent, 

Capital stock tax, corporation owning and renting 
oltice building, § 521, n. 36 
Deposit as rent in advance on accrual basis, § 
(i23, p. 856, n. 3 

Distraint for collection of tax, § 790 
Estate by entirety, defense to suit to enforce tax¬ 
es against rents, § 801 

Estate tax, optional valuation of estate, § 500, p. 
729 

Ex(ess pi'ollts tax, deduction of expenses, § 463 
Ground i-ents, year in which income taxable, § 
22(i 

Income tax, 

Abatement by lessor as taxable income of 
lessor, § 120 

Advance payment, year in which taxable, § 
226 

AmortiJsation of expenses, § 276 
Arrangcmc^nts taxable as trusts, § 419, n. 22 
Assignment of rent, persons liable for tax, 
§ 384, n. 30 

Constructive receipt of rentals, year in which 
taxable, § 226, n. 72 
Deduction as expense, f 278 


Rent—Continued, 

Income tax—Continued, 

Direct tax, § 91, n. 5 

Enforcement of lien for taxes against rent, 
§ 766, n. 82 

Pee paid guarantors as capital expenditure, 
§ 153 

Income taxable, § 120 

Mortgaged property, liability of receiver for 
tax, § 434 

Persons liable for tax, § 397 
Residence appropriated for rental purposes, 
loss in transaction for profit, § 284 
Return of capital, § 163, n. 16 
Surtax on undistributed net income of i)er- 
sonal holding company, § 381, n. 82 
Trust created by taxpayer, amount paid out 
of trust as income, § 107, n. 55 
Value of improvements by lessee as taxable 
income, § 113, n. 15 

Value of quarters furnished army officer as 
taxable income, § 128 

Water rents, deduction of rents paid, § 351 
Year in which expense deductible, § 274 
Year in which income taxable, § 226 
Judgment in action for taxes, § 822 
Lien for taxes. 

Enforcement against, § 766, n. 82 
Future rents, § 762 

Occupation or business tax on persons renting 
automobiles, § 511 

Stockholders, liability for tax as transferee, § 
771, p. 1011, n. 22 
Taxation, direct tax, § 90 

Transportation equipment, transportation tax, § 
542 

Reorganization, 

See also Recapitalization, ante 
Capital stock tax, 

Doing busijfess, § 521, n. 36 
Insolvent banks, § 517, n. 17 
Evidence, §§ 689, 691 
Excess profits tax, § 455 
Incomes taxable, § 436 
Invested capital, § 444, n. 48 

Value of assets as invested capital, § 455 
Loss, § 467 

Income tax, §§ 192-205, pp. 332-350 

Acquisition of property or stock of another 
corporation, § 201 
Deduction of loss, § 318, p. 475 
Acts constituting reorganization, § 194, pp. 
335-338 

Actual reorganization, necessity, § 193 
Allocation or apportionment of cost of stock, 
§ 185 

Amount of loss deductible, § 290 
Assets of another corporation acquired, f 202 
Assumption of indebtedness, exchange of as¬ 
sets for stock or securities, § 1^ 
Bankruptcy, § 102 

Deduction of loss, 8 318, p. 476 
Cash as part of consideration for assets or 
stock of another corporation, § 200 
Change in identity, form or place of organi¬ 
zation, § 194, p. 838 
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Reorganization—Continned, 

Income tax—Continned, 

Committee for, interest collected on funds as 
taxable income, § 115, n. 47 
Continuing interest in transferee, § 203 
Continuity of interest, deduction of loss, § 
318, p. 475 

Control of transferee after transfer, § 204 
Deduction of loss, § 318, p. 476 
Deduction of, 

Debts worthless in part, § 323, n. 31 
Expense, § 256, n. 29 
Definitions, § 201 

Depreciation, etc., computation, § 356, p. 522 
Dissolution of transferring corporations, § 
197 

Distribution pursuant to reorganization, § 
205 

Dividends after tax-free reorganization, § 134 
Exchanges, 

Assets for stock or securities, § 199 
Capital loss or gain, § 165 
Not solely in kind, § 200 
Stock, 

Basis of measuring loss, § 312 
Deduction of loss, § 311 
Stock for cash and stock, computation of 
gain on sale, § 185 

Stock or securities for other stock or se¬ 
curities, § 198 
Exemptions, § 102 

Foreclosm*e sale as reorganization, § 192 
Insolvency, § 192 

Liquidation distribution, deduction of loss, § 
298 

Liquidation of one of parties to reorganiza¬ 
tion, § 192 

Losses deductible, § 318, pp. 472-476 

Year or period in which deductible, § 
343 

Parties to reorganization, § 196 
Patent exhaustion, deduction for, § 363, n. 62 
Pendency affecting, worthlessness of debts, § 
321, n. 87 

Plan of reorganization, necessity, § 193 
Powers of congress to exempt profits or 
gains, § 3, p. 132, n. 74 
Recapitalization, ante 

Redemption of bonds and stocks, year in 
which gain taxable, § 219, n. 06 
.Sale of assets, cost for deduction of loss, § 
309 

Sale of property received in exchange, com¬ 
putation of gain, § 380 

Sale or exchange for deduction of loss, § 2SG, 
p. 446 

Sale or reorganization, § 195 
Stock distribution, dividends paid as credit, 
§ 374 

Stock of new corporation as stock dividend, 
§ 144, n. 50 

Tax-free reorganization. 

Application of first in, first out, rule, § 
186 

Deduction of cost of acquiring good will, 
§ 233 


Reorganization—Continued, 

Income tax—Continued, 

Tax-free reorganization—Continued, 

Depletion allowance for mine acquired, § 
359, p. 531, n. 91 
Dividend subject to tax, § 134 
Dividends paid as credit, § 374 
Exchange of stock, § 198 
Tests of reorganization, § 194, p. 337 
Time of ownership of shares for determining 
capital gain, § 157, n. 54 
Transfer to corporation controlled, gain or 
profit, § 191, p. 331 

Worthless stock, deduction of loss, § 331 
Year in which income taxable, § 228 
Stamp tax, 

Certificates of stock, §§ 547, 548 
Transfer of coiporate securities, § 550, n. 99 
Stock received in tax-free reorganization, valua¬ 
tion for assessment, § 598, n. 34 

Repairs, 

Deduction of expenses in assessment of tax, § 600 
Income tax, 

Deduction as expenses, § 266 
Expenses deductible as loss, § 299 
Repeal of statutes. Constitutional and statutory pro¬ 
visions, ante 

Reply or replication, forfeiture proceedings, § 957 
Reports. Returns and reports, post 
Representations by taxpayer, estof)pel to deny truth, 
§ 617 

Representatives, 

Overpayment, credit, § 774 
Returns, duty to make, § 631 
Reproduction cost, income tax, computation of gains 
and profits on sale, etc., § 171 
Repudiation of waiver of limitations for collection of 
taxes, § 813 

Resales, taxable sales, § 523 

Reserve method of accounting, consent to change to 
charge-off method, § 028, n. 03 
Reserves, 

Excess profits tax, § 456 
Income tax, 

Bad debts, taxable income, § 119 
Commissions, deductions of conunissions as 
expense, § 2(K), p. 413, n. 75 
Contingencies, deduction, § 241 
Debt reserves for affecting deduction of bad 
debt, § 320 
Discounts, 

Ijossos deductible, § 285, n. 80 
Year or period in wlueli dediu'tiblc, § 252, 
n. 48 

Trade discounts, doduction as expense, S 274, 
n. 24 

Insurance reserves. 

Deduction, § 249, pp. 396-399 
Sums released from as income, § 103 
Release of reserve, year in wbidi income 
taxable, § 225 

Year or period in which deductible, § 252, n 
48 

Residence. Domicile or residence, generally, ante 
Residuary legatees, 

Losses, persons entitled to deduct, | 334 
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Residuary legatees—Continued, 

Refunds, liability for erroneous refund, § 857, n. 
56 

Resisting revenue officers, § 995 
Evidence, § 1015 
Indictment, § 1011 
Res judicata, 

Review of decision of tax court, right to look to 
opinion, § 725, n. 55 

Tax court decisions, application of doctrine, § 715 
Restricted lands, income tax, liability of Indians for 
tax, § 392 

Restriction of business within certain lines, validity 
of statute, § 9, n. 75 
Retailers, 

Butter, occupation taxes, § 512 
Intoxicating liquors. 

Books and records required for collection of 
taxes, § 534, p. 772 

Occupation or iDusiness tax, § 513, pp. 742, 
743, 745 

Manufacturers as respects liability for tax on 
sales, § 525, n. 79 

Oleomargarine, sale from original stamped pack¬ 
ages, § 537 

Retirement. Income tax, ante 

Retirement allowances. Pensions and retirement al¬ 
lowances, ante 

Retreaded tires, taxation of sales, § 540 
Rotroa(*tive arrangements, avoidance of income tax, 
§80 

Retroactive assessment, time for filing claim for re¬ 
fund, § 846, p. 1082, n, 75 
Retroactive changes in taxes by statutes, § 38 
Retroactive operation, 

Administrative regulations, § 73 
Statutes. Constitutional and statutory provisions, 
ante 

Retroactive statutes. Constitutional and statutory 
provisions, ante 

Retroactive taxation, power of congress, § 2 
Returns and reports, §§ (529-()r)l, pp. 8()()“8S4 
A('crual method, §§ C22, 023, pp. 853-858 
Additional return, 

Ijimitatious for collection of taxes, § 808 
Suspension of limitations for assessment, { 
657 

Administrative rules, commissioner authorized to 
prescribe, § l/Jl 
Affiliated companies, ante 

Allocation of income among businesses controlled 
by same interests, § (551 
Amendment or change, § 637 

Commencement of limitations for assessment, 
§ 654 

Declared value of capital stock, § 633 
Joint or ser)arate returns of husband and 
wife, § 639 

Limitation of actions to recover taxes paid, 
effect on, § 88<S 

Restatement as claim for refund, § 849, p. 
1087 

Waiver of limitations for, 

Assessment, § 660 
Collection of taxes, § 811, n. 67 
Assessment of taxes, 

Oomraencement of period of limitations, § 
654 


Returns and reports—Continued, 

Assessment of taxes—Continued, 

Commissioner or collector, § 588 
Erroneous return affecting limitations, § 656 
False or fraudulent returns affecting, § 656 
Limitations applicable, § 653 
Name of person filing return, § 594 
Books produced in response to summons, § 672 
Capital stock, ante 

Cash method of accounting, §§ 622, 624 
Certainty and definiteness to start period of limi¬ 
tations, § 654 

Change of basis after selection of particular kind, 
§ 633 

Change of method of accounting, consent by ac¬ 
ceptance of return, § 628 
Collection of tax. 

Computation of limitations, §§ 806, 808 
Conditions precedent to action, § 800 
Limitations affected by returns, §§ 808, 809 
Collectors as agents of government to investigate, 
§ 562 

Compelling acceptance of particular return as 
suit to enjoin collection of tax, § 825 
Consolidated returns, generally, ante 
Credits, discretion of commissioner, § 595, n. 8 
District supervisor authorized to request, § 560, 
n. 21 
Election, 

Consolidated or separate returns, § 645 
Taxpayer, § 633 

Erroneous returns, examination of taxpayers and 
records, § 672 
Estate tax, ante 
Estoppel, § 617, n. 73 

Action of commissioner, § 617 
Excess profits tax, ante 
Evidence, weight and sufficiency, § 691 
Examination of, 

Taxpayer and records, § 672 
Third persons for assessment of tax, § 673 
Extension of time for making, § 632 
Failure to make, § 630 
Offense, § 992 

Questions for jury, § 1017 
Limitation of prosecutions, § 1003, n. 93 
Sentence, § 1020, n. 50 
False or fraudulent, § 638 

Attempt to evade or defeat tax by filing, § 994, 
pp. 1251, 1252 

Consolidated return, § 642, n, 21 

Defense in action to recover taxes paid, § 878 

Defined, § 638 

Examination of taxpayer and records, § 672 
Limitation of actions for collection of tax, § 
809 

Offense, § 994, p. 1253 

Burden of proof, § 1013, n. 74 
Indictment and information, § 1005 
Sentence, § 1020 
Refunds, § 843, n. 2 

Review of decisions of tax court, § 745 
Presumptions on, § 737, n. 55 
Time for assessment of tax, § 656 
First return defined, § 633 
1 ^ 0 rm and sufficiency, § 635 
Fractional part of year, § 634 
Husband and wife, joint or separate returns, § 639 
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Returns and reports—Continued, 

Income tax, ante 
Information returns, ante 
Inspeetion, § 641 

Insufficient return, limitation of actions for col¬ 
lection of tax, § 809 
Joint returns. Income tax, ante 
Lien for taxes, necessity of return, § 700 
Limitations, failure to file returns, § 652 
Mistake, time for assessment of tax, § 656 
Necessity, § 630 

New election as to consolidated or separate re¬ 
turns, § 645 

Notice requiring return, summons to taxpayer to 
produce books and give testimony, § 672 
Offenses, 

Assistance in preparation of false returns, § 
994, p. 1253 

Failure to make returns, § 992 

Indictment or information, § 1005 
Limitation of prosecution, § 1003, n. 93 
Questions for jury, § 1017 
Sentence, § 1020, n. 50 
False returns, § 994, p. 1253 

Attempt to evade or defeat tax, § 994, pp. 

1251, 1252 

Burden of proof, § 1013, n. 74 
Indictment or information, § 1005 
Sentence for making, § 1020 
Omissions, 

Evidence of fraudulent intent, § 691, n. 64 
Limitations for collection of tax as affected, 
§809 

Ownership by same interests, affiliation for con¬ 
solidated return, § 646, p. 880 
Partnership, § 640 

Estoppel of taxpayer to deny, § 617, n. 79 
Penalties, 

Failure to make, § 972 

Action to recover penalty paid, § 987 
Amount, § 975 

False and fraudulent returns, qui tarn actions 
to enforce, § 977 

Period covered by payment of tax, § 779 
Period included, § 634 
Persons required to make, § 631 
Place of filing by transferee, presumptions on re¬ 
view of decisions of tax court, § 737, n. 61 
Refunds, 

Ignorance of right to elect between joint and 
separate returns, § 847 

Notation on return as claim, § 849, p. 1086, n. 
12 

Time for filing claim, § 846, p. 1081 
Review of decisions of tax court, discretion, § 736 
Separate Returns, generally, post 
Short term return, change from calendar year to 
fiscal year basis, § 028, n. 7 
Substituted return, § 637 
Supplemental return. 

Commencement of limitations for assessment, 
§654 

Suspension of limitations for assessment, § 
657 

Taxable year defined, § 634 
Tentative returns, § (>35 

' Basis of deficiency assessment, § 589, n. 76 


Returns and reports—Continued, 

Tentative returns—Continued, 

Commencement of period of limitations, § 654 
Limitations for collection of taxes, § 808 
Time for making, § 032 
Valuation of capital stock, § 633 
Venue for review of decisions of tax court, § 719 
Verification, § 038 

Voting and nonvoting stock, affiliation for pur¬ 
pose of consolidated return, § 648, p. 880 
Waiver, 

Defects permitting taxpayer to escape penal¬ 
ty, § 972 

Imperfections, §§ 635, 636 

Reuse of containers without destroying stamps as of¬ 
fense, § 999 

Revenue law, defined, § 1 

Revenue officers and agents, §§ 553-571, pp. 800-Stl 
Affidavit for search warrants sworn to by, § 933, 
p. 1194 

Assessors, § 568 
Bribery, § 996 

Certificates of probable cause, § 55G 
Civil service, § 553 
Clerks, powers and duties, § 560 
Closing agreements, § 619 
Collection, powers and duties, § 784 
Collectors, generally, ante 

Commissioner of internal revenue, generally, ante 
Compensation, §§ 563, 567, 509, 570 
Compromise of lax claim, approval or consent, § 
618, p. 847 

Departmental decisions, § 554 
Deputy collectors, §§ 565, 567 
Disbursing officers and agents, § 571 
Entry of buildings by, § 932 
Estoppel by, 

Action of officers, § 617 
Suggestions or statements, § 555 
Fees collected, disposition, § 553 
Gaugers, ante 

Injunction against collection or assessment of tax¬ 
es, § 825 

Inspectors, powers and duties, § 500 
Interference with as offense, § 995 
Evidence, § 1015 
Indictment, § 1011 

Laches as precluding recovery on taxpayer’s bond, 
§ 579 

Ixitter as consent to change of metliod or period 
for accounting, § (>28, n. 1 
Liabilities, § 555 

I’articular officers, § »5(K> 

Mistake or irregularity of assessor, etc., liability 
of collector, § 564 
Negligence, 

Bar to action on tax'payor’s bond, § 579 
Liability, § 555 

Permitting theft from bondcHl wandiouse, de¬ 
fense to action on bond, § 586 
Offenses by, § 090 
Official bonds, § 557 

Parti(‘ular officers, §§ 560-571, pp. 803 811 
Payment, errors, § 768, n, 44 
Powers and dulh's, § 555 
Particular officers, § 560 
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Revenue officers and agents—Continued, 

Prevention and detection of violation of revenue 
laws, § 558 

Probable cause for action, liability, § 556 
Prohibition directors, powers and duties, § 560 
Removal, § 553 

Resisting revenue officers, ante 
Search warrant issued or directed to, § 933, p. 1195 
Seizures, certificates of probable cause, § 556 
Storekeeper gaugers, appointment, bonds and du¬ 
ties, § 570 

Subordinates acting for designated officials in clos¬ 
ing agreements, § 619, n. 35 
Summons for examination of taxpayer and rec¬ 
ords, § 672 

Supervisors, powers and duties, § 560 
Torts, liability, § 555 
Trespass, 

(R-ound for inf unction, § 832, n. 39 
Liability, § 555 
Revenue stamps, 840-842 
Amount of tax, § 545 

Chipital stock and similar interests, § 547, p. 

787 

Certificates of shares, etc., § 547; § 551, p. 

798 

Corporate shares, § 551, p. 79(S 
Deeds, conveyances, etc., § 549 
Appeal bonds, § 546, n. 27 

Assessment^ items included in single assessment, 
§003 

Assignments, 

Certificates, § 548 
Corporate soenrities, § 550 
Corporate shares, § 551, p. 793 
Real estate, § 549 
Ranks, 

Exemption of securities of insolvent bank, § 

548, n. 49 

Sale and transfer of securities, § 550, n. 97 
Transfer of shares on consolidation with trust 
company, § 551, p. 797, n. 39 
Bills and notes, § 546 
Billsof lading, §540 
Bonds, § 546, n. 27, 32 ; § 548 

Sale and transfer of corporate securities, § 

550 

Breweries, § 840, n. 81, 82 

Burden of proof in action for refund or recovery 
of taxes paid, § 901, p. 1154, n. 78 
Business taxes, denoting payment, § 509 
CaiKHdlatlon, §§ 840, 841 
Capit al stock and similar interests, § 547 
Oar equipment trust certificates, § 548, n. 68 
Certificates, § 546 

Indebtedness, corporations, § 548 
Interest in bond and mortgage, § 550, n. 98 
Partidpatlon, § 548, n, 09 
Shares, sale or transfer, § 551, pp, 793-708 
Stock or of profits, § 547 
C/iiarter parties, § 540 
Checks, § 546 

Cigars and cigarettes, ante 

tloinmissioner’s powers and duties on nonpayment, , 

§ 589 

Computation of tax on corporate securities, § 548 
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Revenue stamps—Continued, 

Conflict of laws, deeds and transfers of real es¬ 
tate, § 549, n. $9 

Consideration, transfer of realty, § 549 
Contracts, § 546 
Corporate securities, § 548 
Sales and transfers, § 550 
Counterfeit stamps, § 999 

Prosecutions for possessing, 

Evidence, §§ 1014, 1015 
Indictment, § 1010 
Instructions, § 1018 
Question for jury, § 1017 
Debentures, § 548 
Deeds and conveyances, ante 
Deposits, ante 

Destruction or spoilage, redemption or reimburse¬ 
ment, § 842 
Direct tax, § 89 

Discount on sales to brewers, retroactive opera¬ 
tion of law, § 64 
Distilled spirits, 

Containers of five gallons or more, § 534, p. 
771 

Refund on loss, § 843, n. 2 
Documentary stamps, §§ 545-552, pp. 783-800 
Equitable title, transfer of shares, § 551, p. 796 
Escrow deposit, § 549 
Evidence, 

Instrument irregularly cancelled, § 841 
Unstamped instruments, § 552 
Exemption, § 546 

Shares issued to Reconstruction Finance Cor¬ 
poration, § 547, n. 34 
Stock transfers, § 551, p. 797 
Extensions of maturities as renewals, § 548, n. 71 
Forfeiture, 

Noncompliance with requirements, § 947 
Stamps, § 943, n. 18 
Forgery, § 999 

Initialing of party’s name in cancellation, § 841 
Installment investment bonds, § 548, n. 68 
Insurance, ante 
Intoxicating liquors, ante 

Judgment in action for recovery of stamp tax, 
satisfaction, § 822 
Letters of administration, § 546 
Liberal or strict construction of stamp tax, § 545 
Long term leases, § 549 
Loss, refund, § 843, n. 2 
Matches, § 528 

Medicinal preparations, § 528 

Mode and medium of payment of tax, § 773 

Mortgages, § 549 

Reinscription and extension of time of pay¬ 
ment, § 546, n. 14 

Mortgage participating certificates, § 548, n. 68* 
Notes, cancellation, § 841 

Obliterating stamps, failure to obliterate as of¬ 
fense, § 999 

Occupation taxes, denoting payment, § 509 
Offenses relating to, § 999 
Burden of proof, § 1013 
Evidence, §§ 1014, 1015 
Indictment and information, § 1010 
Instructions, § 1018 
Presumptions, § 1013, n. 87 



INDEX TO INTERNAL REVENUE 


Reventie stamps—Continued, 

Offenses relating to—Continued, 

Questions for jury in prosecutions for pos¬ 
sessing counterfeit stamps, § IQIT 
Oil and gas leases, § 549 
Orders for payment of money, § 546 
Original issue of certificates, § 547 
Penalties, 

Nonpayment of tax, § 970 
Selling unstamped articles, presumptions, § 
981 

Persons entitled to sue to recover taxes paid, § 
891, p. 1143 

Persons required to affix stamps, § 545 
Playing cards, § 528 
Pledge of stock, § 551, p. 795, n. 25 
Political subdivision, exemption of instruments, 
§ 546 

Possession of cancelled or used stamps, § 999 
Possession of counterfeit or washed stamps, 
Evidence, § 1015 

Instructions in prosecutions, § 1018 
Possession of counterfeit stamps, evidence, § 
1014 

Possession of unstamped articles as offense, § 999 
Power of Congress, § 5, p. 135, n. 5 
Powers of attorney, § 546 
Preserved foods, § 528 

Presumptions in action for recovery of taxes 
paid, § 901, p. 1156, n. 87 
Probate of wills, § 546 
Process, § 546 

Proprietary medicines, § 528 
Receipt for payment of tax, § 780 
Receipt for tax, § 780 

Record, admissibility of unstamped instrument to 
record, § 552 

Recovery of taxes paid, evidence, § 920, p. 1171 

Redemption, § 842 

Refund, 

Persons entitled to sue, § 891, p. 1142, n. 46 
Question for jury in action for, § 922, p. 1177 
Refunding bonds, issuance by straw parry, § 548, 
n. 59 

Renewal of corporate securities, § 548 
Retroactive operation of law, §§ 64, 65 
Reuse of containers without destroying stamps as 
offense, § 999 

Sale for use by manufacturers and dealer’s when 
tax becomes payable, § 840 
Securities, § 548 

Sales and transfers of corporate securities, 
§ 550 

Shares of corporation, sales and transfers, § 551, 
pp. 793-798 

Shipping receipts, § 546 
Spoilage or destruction, allowances, § 842 
Standing timber, transfers, § 549 
State, exemption of instruments, § 546 
Stock certificate, § 547; § 551, pp. 793-798 
Stock dividends, § 551, p, 797, n. 40 
Stock transfers, liability of transferee, § 771, p. 
1007, n. 81 

Stocks, items included in single assessment, § 603 
Subjects of tax, § 546 

Subscription rights, sale or transfer, § 551, p. 
793 


Revenue stamps—Continued, 

Subsequent stamping of instruments, § 552 
Substitute securities, § 548, n. 49 
Tobacco, § 840, n. 83 

Trust certificates, extension of maturity, § 548, 
n. 71 

Unstamped instruments, use, § 552 
Validity of statutes, §§ 31, 32 
Value, transfer of realty, § 549 
Voting trust certificates, transfer, § 551, pp. 796. 
797 

Warehouse receipts, f 546 
Warrant of attorney, § 546, n. 19 
Washed stamps, 

Evidence, § 1015 
Instructions, § 1018 
Writs, § 546 
Reversal, 

Collection of taxes, actions for, § 822 
Credit for overpayments, § 855, n. 13 
Collection of tax, § 785, p. 3032 
Credit in collection of tax, § 785, p. 3029 
Review of decisions of tax court, §§ 751, 753 
Subsequent appeal, § 757 
Review of rulings as to refunds, § 856 
Review, 

Abatement claim, § 695, n. 02 
Administrative actions, refund, § 022, p. 1379 
Assessments, §§ 718-757, pp. 940-989 
Accounting practice, § 750 
Affirmance, modification or reversal, §§ 751, 
752 

Amendment of assignment of errors to In¬ 
clude point not contained in original, § 
727 

Argument, § 728 

Assessment by commissioner, presumptions, § 
738 

Assignment of errors, 

Evidence required, § 726 
Questions not set forth in brief or argu¬ 
ment, § 728 
Briefs, § 728 
Certiorari, 

Further review, § 738 
Rehearing on certiorari to review deci¬ 
sion of circuit court of appeals, 8 
757 

Conclusions of law, § 735 
ConclusivGuess of findings of tax court, §§ 
743-750, pp. 072-982 
Consolidated cases, § 723, n. 39 
Correction of errors in assignment of errors, 
§ 727 

Oredibility of witnesses, § 742 
Cross-petitions, § 732 
Decisions re viewable, § 720 
Deductions, § 748, pp. 978"4)81 
Presumptions, g 740 

Determination and d!sr)Osition of cause, 8J 
751-757, pp. 983-080 

Discretion of tax court or commissioner, § 
730 

Dismissal of petition by tax court, 5 720 
Evidence, § 742 

Conclusivencss of finding supported by, 
§ 743 
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Review'—Continued, 

Assessments—Continued, 

Evidence—Continued, 

Documentary evidence, § 744 
Harmless error, § 753, n, 30 
Inclusion in record, § 724 
Parties entitled to allege error, § 732 
Remand, § 755 

Proceedings after, § 756 
Scope and extent of review, § 729 
Setting out in record, § 726 
Sufficiency, § 745 
Support of findings, § 731 
Taxable income, § 748 
Undisputed evidence, § 744 
Value, § 749 

Exceptions below, § 730, n. 84, 85 
Pinal decision of tax court under statute 
as review^able, § 723 
Findings, § 734 

Review dependent on, § 731 
Forma pauperis, § 723 
Harmless error, § 753 
Incomes taxable, § 747 
Incomes taxable, presumptions, § 739 
Jurisdiction, § 719 

Disposal of cause, § 751 
Presumptions, § 737 

Leave to apply to tax court for additional 
findings, § 752 

Mixed questions of law and fact, § 735 
Modification of decisions of tax court, § 
755, n. 31 

Modification, §§ 751, 754 
Moot questions, § 729 
Objections required in tax court, § 722 
Opinion of tax court, consideration, § 725 
Own motion to consider ground not consid¬ 
ered below, § 730 
Parties, § 721 

Entitled to allege error, § 732 
Persons liable for tax, § 746 
l^etition, §§ 718, 723 

Consideration in reviewing questions of 
law, § 733 
Rebearing, § 757 

Presentation and reservation of grounds of 
review, § 722 

Presumptions, §§ 737-741, pp. 965-969 
Printing record, § 724 
Procedural matters, § 729 
Proceedings for review, §§ 723-728, pp. 954- 
957 

Questions of fact and findings, §§ 742-750, 
pp. 07(M)82 

Questions of law or fact, § 733 
Questions presented for review, § 725 
Record and px)cecdings not in record, §§ 724- 
720 

Rebcarlng, § 757 
Allowance, § 755 

Review of discretion of tax court, § 73C 
Relief from, § 694 
Eemand, B 751, 755 

l^roeeedinga after, § 750 

Bubsequont appeal, § 75T 


Review—Continued, 

Assessments—Continued, 

Remand—Continued, 

Supreme court to circuit court of ap¬ 
peals, § 755 

Retention of Jurisdiction pending other de¬ 
cisions, § 751 
Reversal, §§ 751, 753 

Subsequent appeal, § 757 
Revival of proceedings on death of taxpayer 
in name of representative, § 721 
Right of review, § 721 
Rules of court, § 718 

Assignment of errors, § 727 
Scope and extent, §§ 729-735, pp. 957-964 
Subsequent appeal, § 757 
Supplemental petition as abandonment of 
original petition, § 722, n. 21 
Theory and grounds of determination by tax 
court, § 730 
Value, § 749 

Presumptions, § 741 
Venue, § 719 

Waiver of contention below, § 730, n. 85 
Circuit court of appeals, 

Application to revise decision of tax court 
contrary to supreme court decision, § 
751 

Review of decisions of tax court, § 718 
Exclusive Jurisdiction, § 719 
Statutory provisions for final adjudica* 
tion, § 751 

Collection of taxes, actions for, § 822 
Commissioner’s discretion, § 561 
Discharge of lien for taxes, § 767, p. 1004 
Evidence, 

Review of decisions of tax court, § 742 

Assignments of error requiring evidence 
in record, § 726 ^ 

Evidence to support findings, § 731 
Harmless error, § 753, n. 30 
Parties entitled to allege error, § 732 
Scope and extent of review, § 729 
Undisputed evidence, § 744 
Field audit after filing of waiver to deficiency 
assessment, § 588, n. 64 
Forfeiture proceedings, § 959 

Mitigation or remission, § 966, p. 1230 
Injunction against collection of tax, § 839 
Moot questions, generally, ante 
Penalties, action to enforce, § 983 
Recovery of tax paid, ante 
Refunds, § 850 

Recovery of erroneous refund, § 857 
Rehearing, 

Appeal in action to recover taxes paid, § 922, 
p. 1179; § 930, pp. 1189, 1190 
Certiorari to review determination of cir¬ 
cuit court of appeals, § 757 
Refunds, action for recovery of erroneous re¬ 
fund, 8 S57, n. 59 

Review of decisions of tax court, § 757 

Affirmance with leave to apply for re¬ 
hearing, § 752 

Record for review by other courts, § 725, 
n. 52 

Time for petition, § 723 


1423 



INDEX TO INTEBNAL EEVENVE 


Review—Continued, 

Remand, 

Action for taxes, § 822 

Review of decisions of tax court, §§ 751, 755 
Proceedings after remand, § 756 
Subsequent appeals, § 757 
Review of rulings as to refund, § 856 
Stipulations, 

Questions of law, review of decisions of tax 
court, § 733, n. 3 

Suspension of limitations for assessment, § 657 
Tax court, generally, post 
Revival of statute, § 37 

Revocable transfers, estate tax, inclusion in gross es¬ 
tate, § 480, p. 601-695 

Revocation of compromise of tax liability before ac¬ 
ceptance, § 618, p. 847 

Reward for information leading to punishment of vio¬ 
lators, §§ 1021, 1022 

Right of privacy, examination of taxpayer and rec¬ 
ords, § 672, n. 6 

Rinsing, taxation of remnants as distilled spirits, § 
534, p. 770, n. 46 

Roller skating rinks, admission tax, § 529 

Roof gardens, admission tax, § 529 

Roofs, income tax, deduction of repairs as expense, 

§ 266, n. 41 
Royalties, 

Coal leases, time affecting taxability as income, 

§ 96, n. 44 

Estate tax, optional valuation of estate, § 500, p. 
729 

Excess profits tax, 

Deduction of expenses, § 463 
Tear or period for accounting, • § 437, n. 96 
Income tax, 

Advance royalties as gross income, § 98, n. 55 
Aliens, liability for tax, § 386, n. 51 
Assignment of income, persons liable for tax, 

§ 384, n. 36 

Bonus paid for royalty lease, return of ca]> 
ital, § 163, n. 16 
Capital gain, § 159 
Deduction as expense, § 273 
Assignor of lease, § 235 
Depletion allowance, § 359, p. 529; § 365, p. 
543 

Mine, § 359, p. 531, n. 87 
Oil and gas wells, § 362; § 366, p. 548 
Husband and wife, liability for tax, § 390, 
n. 90 

Income taxable, § 120 

Joint adventures, deduction of expenses, § 
271, n. 8 

Literary material, income from sources with¬ 
in United States, § 111, n. 90 
Mineral lease, taxable income, § 120 
Year in which income taxable, § 227 
Oil and gas leases. 

Advance royalties as gross income of 
lessee, § 08, n. 55 
Income subject to tax, § 120 
Overriding royalties as income, § 100, n. 84 
Payment in advance, capital gain, § 160 
Pending administration of estate, taxable in¬ 
come, § 150, n. 73 I 

Persons liable for tax, § 383, n, 15 


Royalties—Continued, 

Income tax—Continued, 

Receipt of as carrying on trade or business, 
§ 254, p. 404, n. 83 

Review of decisions of tax court, § 747 
Surtax on undistributed net income of per¬ 
sonal holding companies, § 381, n. 78, 83 
Time of ownership as regards capital gain, 
§ 157, n. 54 

Tear in which expense deductible, § 274 
Patent infringement, liability for tax, § 107, n. 55 
Percentage of income from, conclusiveness of 
findings of tax court on reviewing couvt, § 
745, n. 10 
Rules of court. 

Assignment of errors on review of decisions of 
tax court, § 727 

Judicial review of assessment, § 718 
Tax court, § 698 

Limiting time of taking proceeding for rede¬ 
termination, § 703 

Rules of law or equity, power of congress to abro¬ 
gate, § 2, n. 22 

Safe deposit boxes, estate tax, joint interests, § 485., 
n. 58 

Salaries, wages or compensation. 

Agents, § 569 
Collector, §§ 563, 567 
Deductions, §§ 464, 600 

Cash method of accounting, deduction of sal¬ 
aries authorized but not paid, § 624, n. 25 
Distribution profits, review of decisions of 
tax court, § 748, n. 62 
Evidence, § 690, n. 51; § 603 
Presumptions as to correctness of commis¬ 
sioner’s determination, § 709, p. 940 
Reasonableness as question for tax court, 
710, n. 97 

Review of decisions of tax court, § 748, n. 62 
Deputy collectors, § 507 
Distraint for tax, § 790 

Failure or I’efusal to surrender salary or 
wages, § 791 

Estate tax, deduction as administrative expense^ 

§ 494, p. 718 
Excess profits tax, 

Deduction of expenses, § 464 
Retention of salaries as invested capH.al, § 
450 

Future and contingent salaries, liem for taxt‘s, § 
762, n. 32 

Good faith of directors in voting, question for 
court in action for taxes, § 822 
Income tax, ante 
Lien for taxes, § 762, n. 23 
Reasonableness, 

Findings of tax court, § 712, n. 25 
Opinion evidence of, § (57(i, n. 50 
Presumptions and burcien of proof as to rea¬ 
sonableness, § 683 

Presumptions on review of dcH-isloriH of tux 
court, § 740, n. 73, 77 
Question for tax court, § 710, m, 07 
Review of decisions of tax court, S 734-, n, 37 
State officers and omployees, exemption from Uix- 
ation, § 5, p. 137 
Storekeeper gaugers, { 570 
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Salari^, wages or compensation—Continued, 

War profits tax, deduction of expenses, § 464 
Sales, §§ 523-541, pp. 753-780 
Admissions, § 529 
Adulterated butter, § 537 
Affiliated companies, taxable sales, § 523 
Arm’s length, § 527 
Automobiles and parts, § 530 
Below cost, evidence of deductible loss, § 693, n. 
86 

Bona fide purchasers, ante 
Coal, § 528 

Collection, injunction against collection involv¬ 
ing forced sales at loss, § 831, n. 32 
Collector of property seized, § 562 
Conditional sales, § 523 

Construction of law for redemption of property 
sold for taxes, § 53, p. 174 
Defined, § 626, p. 861 
Distraint for taxes, §§ 789, 793-798 
Evidence for purpose of deduction, § 693, n. 86 
Excess profits tax, 

Corporate liability for tax, § 470 
Gains or profits, § 436 
Loss, § 467 

Excise tax, § 524, n. 67 

Exchange of property as taxable sales, § 523, 
n. 52 

Exemptions from tax on manufacturers, pro¬ 
ducers and importers, § 626 
Filled cheese, § 528 
Futures, § 532 
Gains or profits, 

Evidence of taxability, § 692 
Keview of decisions of tax court, § 747 
Importers, tax on sale of particular articles, §§ 
523-541, pp. 753-780 
Income tax, ante 

Injunction against sale of property, pleading, § 
838 

Inner tubes, § 540 

Installment contracts, taxable sales, § 523 
Intoxictating Ihiuors, generally, ante 
Jewelry, § 528 

Excise tax, retroactive operation of law, 
§ 64 

Lease agreements, § 526 
lA^ase of taxable articles, § 523 
License to use box at opera house, admission 
lax, § 529 
Lien for taxes, 

Accrtial, § 763 

Diseluirge, § 767, pp. 1001, 1002 
Losst^a, 

Burden of proof for deduction, § 685 
Evid(aice to support deduction, § 693 
Manufactunu's, tax on sale of particular articles, 
§§ 523-541, pp, 753-780 
Matches, § 528 

Nature of tax on sales by manufacturers, import¬ 
ers and producers, § 524 
Oleomargarine, § 537 
Passag(‘ ticlcets, § 528 

Payiaent of tax, liability of purchaser, § 771, p. 
1009 

Persons liable for tax, review of decisions of tax 
court, f 746 

47 G.J.B.-’-OO 


Sales—Continued, 

Persons or concerns who are manufacturers or 
producers for purpose of tax on sales, § 525 
Playing cards, § 528 
Processed butter, § 537 
Producers, sales by, §§ 523-540, pp. 753-779 
Realty, stamp tax, § 549 
Renovated butter, § 537 
Sardines, § 528 

Seized property, action against collector, § 564 
Servants, taxable sales, § 523, n. 52 
Shares of corporation, stamp tax, § 551, pp. 793- 
798 

Short sales, income tax, generally, post 
Spouse to another, deduction of loss in joint re~ 
turn, § 639, n. 11 

Stamp tax on deeds and instruments, § 549 
Stock and stockholders, generally, post 
Sugar, § 528 

Tender of bonds to rescind sale, stamp tax, § 550, 
n. 98 

Tickets, admission tax, § 529 
Tires, § 540 

Transportation tax, liability for, § 542 
Unjust enrichment tax, § 382 
Wine, § 534, p. 775 

Sales price, valuation of property and stock for as¬ 
sessment of tax, §§ 597, 598 
Sales tax, 

Contributions to promote, deduction as expense, §” 
263, n. 28 

Income tax, credit for taxes paid to possessions- 
of United States, § 350 

Motorcycles used in police service, immunity 
from tax, § 5, p. 138, n. 44 
Salvage. Income tax, ante 
Sardines, taxation of sales, § 528 
Scalping, 

Admissions tax, § 529 
Futures, § 532, n. 24 
Scientific organizations, 

Capital stock tax, § 518 

Dues, taxation as social club, § 531, n. 12 

Estate tax, deduction of transfers for, § 493, pp.. 

708-716; § 494, p. 722 
Excess profits tax, liability for tax, § 476 
Exemption, review of decisions of tax court, t 
734 

Income tax, 

Deduction of contributions, § 369 
Liability for tax, § 411 
Insurance policies, § 533 
Scintilla evidence, assessment of taxes, § 691 
Scratch sales, tax on futures, § 532 
Scrip, valuation for assessment of tax, § 597 
Scrip coupons, admission tax, § 529 
Scrip dividend, income tax, year in which income* 
taxable, § 215, n. 37 
Seal, 

Bond, importing consideration, § 573, n. 95 
Waiver of limitations for assessment of tax, § 661 
Searches and seissures, §§ 932-936, pp. 1193-1200 
Abandonment of seized property by officer, § 949* 
Affidavits or applications for search warrants, 
933, p. 1194; § a3r> 

Arrest, seareffi without warrant as incident to ar¬ 
rest, § 934 
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Searches and seizures—Continued, 

Bonded warehouses, spirits in, § 584, n. 8 
Books and papers, examination and production 
as illegal or unreasonable search, § 936 
Certificates of probable cause, § 556 
Collectors’ duties and liabilities, §§ 562, 564, 567 
Consent of owners of premises to search without 
warrant, § 934 

Consent to search validating invalid warrant, § 
933, p. 1195 

Construction of warrant, § 933, p. 1195 
Contraband, return of seized contraband prop¬ 
erty, § 935 

Deputy collectors, powers, § 567 
Distillery, bond of distiller as obligation to pay 
assessment, § 572 

Distraint in collection of tax. Collection, ante 
Dwelling houses, 

Search without warrant, § 934, p. 1194 
Used for violating liquor laws, § 932, n. 85 
Entry of buildings by revenue ofiicers, § 932 
Espionage Act, § 933, pp. 1194, 1195; § 935 
Evidence obtained by illegal searches and seiz¬ 
ures inadmissible in forfeiture proceedings, 
§ 958 

Examination, 

Books and witnesses as unreasonable search, 
§ 672 

Third persons for assessment of tax, protec¬ 
tion from unreasonable search, § 673 
Forfeitures, ante 

Fraud, search of taxpayer’s records, § 672, n. 18 
Income tax returns available for public inspec¬ 
tion, constitutionality of statute, § 641, n. 19 
Injunction against collection because of unlaw¬ 
ful seizure of books, § 827, n. 99 
Insurance of seized property by marshal, § 949, n. 
95 

Intoxicating liquors, ante 

Jurisdiction to order return of seized property, § 
935 

Libel to forfeit seized goods, proceedings to com¬ 
pel filing, § 948 

Motions to quash warrants, § 933, p. 1195 
Motor vehicle, probable cause for search with¬ 
out warrant, § 934, p. 1197 
National banks as subject to entry by revenue 
officers, § 932 

Notice to claimants of property seized, § 955 
Odor of whiskey as probable cause for search 
without warrant, § 934, p. 1197, n. 41 
Officer who may make search, § 933, p. 1195 
Penalty, seizure as condition precedent to assess¬ 
ment of, § 976 
Probable cause, 

Issuance of search warrant, § 933, p. 1194 
Search without warrant, § 934 
Reading warrant to occupant of place searched, 
§ 933, p. 1195 

Release of goods seized, § 949 
Repeal of law, § 45 

Replevin of property seized for forfeiture, § 949 
Rescue of seized property as offense, § 995 
Resisting search or seizure as offense, § 995 
Return, 

Property seized, §§ 935, 949 
Warrant, § 933, p. 1196 


Searches and seizures—Continued, 

Reward for giving information leading to seizure, 
§ 1022 

Sale of seized property, § 961 

Supervisor, malice or good faith not in issue, § 
560, n. 21 

Transportation bond, estoppel to recover on bond, 
§ 587 

Unoccupied room, search without warrant, § 934, 
p. 1197, n. 37 

Unreasonable searches and seizures, §§ 932-936 
Vacant lot, search of, § 933, p. 1195, n. 2; § 934, 
p. 1197 

Validity of statute, § 35 
Vehicle, § 935 

Search without warrant, § 934, p. 1197 
Waiver of constitutional guaranty by consenting 
to search without warrant, § 934 
Warrants, §§ 933-935, pp. 1193-1200 
Secret processes, income tax, depreciation allowance, 
§ 357, n. 30 
Secretary of treasury, 

Bonds for taxes, cancellation or release, § 575 
Comi)romise of penalties approved by, § 984 
Conclusiveness of decision on boundaries of col¬ 
lection district, § 559 

Forfeitures, power to remit or mitigate, §§ 962, 
963 

Presumption as to acts of commissioner of Inter¬ 
nal revenue, § 501 

Rewards offered by commissioner of internal rev¬ 
enue, approval by, § 1021 
Storekeeper gaugers, appointment, § 570 
Securities, 

Deduction of loss, §§ 286, 496; § 602, n. 68 
Distraint for tax, § 790 

Excess profits tax, exchange of securities, loss, 
§ 467 

Estate tax, 

Deduction of loss by depression of values hy 
foreign countries, § 490 

, Inclusion in estate of value of securities 
pledged, § 482 

Reservation of right to substitute securities 
of trust, § 489, p. 692 
Gift tax, value of gift, § 507 
Income tax, 

Beneficiary’s income, § 427, n. 7 
Capital expenditures, 

Commissions paid on purchase and sale, 
§ 260, p. 413 

Director’s purchase of securities to re¬ 
pair capital, § 293, n, 82 
Capital gains, 

Appreciated securities distributed in pay¬ 
ment of claim, § 155 
Redemption, § 158 

Trusts, accretions from sale, § 178 
Deductions, 

Contributions, § 368, n. 71 
Expenses, § 2K>0, p. 414; § 262; J 270, p. 
423, n. 72; § 270, p. 424, n. 82 
Estoppel to deny sale, failure to repudiate 
sale by anothei', § 166 
Inventories of dealers, § 627 
Investors, use of inventory In comiiuting in¬ 
come, 5 627 
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Securities—Continued, 

Income tax—Continued, 

Losses, 

Capital assets, § 2S6 

Carry-over to subsequent year, § 344, n. 
49 

Gifts, § 288, n. 38 
Husband and wife, § 317 
Partnership entitled to deduct loss, § 336 
Purchase by trustee, § 289 
Reorganization, § 318, p. 473 
,Sale or exchange, §§ 311-314, pp. 465- 
470 

Shrinkage in value, § 296 
Shrinkage of securities, payment to pre¬ 
vent closing of bank as loss in trade 
or business, § 283, n, 44 
Theft, loss deductible, § 307, n. 74 
Transfer of property in exchange for se¬ 
curities, computation of depreciation, 
§ 356, p. 523 
Gain and profit, 

Exchange of securities, § 191, pp. 327- 
332 

Money or other property received in ex¬ 
change, § 191, p. 332 

Sale of property acquired in exchange, 
§ 180, n. 1C 

Sale of unlisted securities, § 191, p. 330, 
n. 7 

Name for tax purposes as not conclusive, § 
95, n. 37 

Purchase of own securities by corporation, 
taxable income, § 118 
Redemption, 

Amount received in exchange as capital 
gain, § 158 

Deduction of cost as expense, § 262 
Deduction of loss as arising from theft, 
§ 307, n. 74 

Year in which gain taxable, § 219 
Reorganization, 

Deduction of loss, § 318, p. 473 - 
Exchange of assets for stock or seouri- 
tiCsS, § 199 

Exchange for other stock or securities, 
§ 198 

Exemption of securities distributed, § 205 
6?ales to establish loss to avoid tax, § 81 
Speculators, use of inventory in cominiting 
income, § 627 

lAcn for taxes, discharge by sale, § 767, p. 1002 
Revenue stamps, §§ 518, 550 
Territorial extent of powers of congress, § 6 
Value, evidence, § 602 
Worthless securities, 

Burden of proving worthlessness in action to 
recover taxc's paid, § 908 
Deductions, 

Evidence to sustain, § 003 

Review of decisions of tax court, § 748 

Security, income tax, 

Deduction of bad debt affected by security, § 324 
Future payment of money as income, § 98, n. 71 
Life policies issued for soctirity, deduction of 
premiums as expense, § 267 
Performance of lease as income, § 101, n* 87 


Security, income tax—Continued, 

Taxation as rent of deposit as security, § 120 
Worthlessness of debt, determination, § 325, n. 69 
Seizures. Searches and seizures, ante 
Selection of subjects of taxation, powers of congress, 
§ 3, p. 128 
Self-incrimination, 

Defense in proceeding for examination of taxpay¬ 
er and records, § 672 

Examination of taxpayer and records, § 672, n. 
22 

Income tax returns, § 641, n. 20 
Self-serving statements of taxpayer to overcome find¬ 
ings of commissioner, § 709, p. 939 
Semi-tontine policies, income tax, deduction of inter¬ 
est on deferred dividend, § 248, p. 396 
Semi-trailers, taxation as automobile parts, § o30, 
n. 82 

Sentence, § 1020 
Separate property. 

Income tax, 

Burden of proof and presumptions, § 680, n. 
81 

Partner’s share in earnings, § 414 
Persons liable for tax, review of decisions of tax 
court, § 746 

Separate returns, § 629; §§ 642-651, pp. 875-884 
Affiliated companies for part of year, § 647 
Change to consolidated return, § 045 
Election as to consolidated return, § 645 
Husband and wife, § 639 
Income tax, ante 

Part of year corporation was not affiliated, § 
647 

Partners, § 640 

Refunds, ignorance of right to elect between 
joint or separate returns, § 847 
Separation agreements, income tax, deduction of pay¬ 
ments, § 240 

Sequestrator, income tax, liability for tax as tnistee 
or beneficiary, § 410, n. 36; § 429, n. 38 
Servants, 

Criminal liability of master for acts of, § 989 
Failure to make entries in books, § 991, n. 44 
Oleomargarine, violation of law by servant, § 
997, n. 2D, 30 

Sales by servants, taxable sales, § 523, n. 62 
Service, notice of deficiency, § 610 
Set-offs and counterclaims, 

Action for tax, § 801 
Collection, ante 

Collector’s bond, action on, f 566 
Income tax, ante 

Interest on deficiency assessments against in¬ 
terest on overpayment, § 926 
Prior overpayment, § 774 
Recovery of taxes paid, § 883, pp. 1132-“1135 
Refunds, ante 

Settlement. Compromise and settlement, ante 
Shade trees, income tax, loss deductible for damage 
to, § 306, n. 69 
Sham, 

Business, minimization or avoidance of tax, § 77 
Income tax, ante 
Sales, taxable sales, § 523 

Tax avoidance by substitute for testamentary 
disposition, § 85 
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Sham—Continued, 

Tobacco sale by manufacturer, § 541, n. 40 
Transaction, avoidance of tax, § 87 
Shells and cartridges, excise tax on sale or use, 
§528 

Sheriff’s deed, stamp tax, § 540 

^Sheriff’s sale, lien for taxes, extinguishment, § 767, 
p. 1008 

Shift of tax burden, validity of act providing for 
refund, § 38 

Shipping, transportation tax, § 542 
Shipping receipts, stamp tax, § 546 
Shipwrecks, 

Estate tax, deduction of loss, § 496 
Income tax, losses deductible, § 306 
Short sales, income tax, 

Computation of gain, § 181 
Credits in assessment of tax, § 599, n. 42 
Dividends paid lenders of stock, capital expen¬ 
diture, § 259, n. 52 

Losses, year or period in which deductible, § 340, 
n. 23 

Year in which income taxable, § 217, p. 864 
•Shows, occupation or business tax, § 511 
Shrinkage. Income tax, ante 

Sick benefits, income tax, contribution to fund of 
employee as deductible expense, § 263, n. 27 
Silver Purchase Act, income tax, 

Deduction of legal fees in purchase and sale of 
bullion, § 257, n. 31 
Taxable year for accounting, § 621 
Silverware, tax on sale, § 528 

Simulation of documents required by law as offense, 
§ 990 

Single premium policies, 

Estate tax, transfers intended to take effect at 
death, § 490, p. 702 
Gift tax, value of gift, § 507 
Sisters, income tax, trust for dependent sister, liabil¬ 
ity for tax, § 422, p. 626, n. 10 
Skimmed milk, oleomargarine, etc., § 537, n. 16 
Slander, income tax, deduction of expenses of liti¬ 
gation, § 270, p- 425, n. 88 
Slot machines, 

Injunction against collection of penalty, § 825, 
n. 82 

Occupation or business tax, § 511 
Sales by manufacturers, etc., taxation, § 526 
Small loan companies, income tax, surtax on undis¬ 
tributed net income of personal holding compa¬ 
nies, § 381, n. 77 

Smoking opium, validity of tax, § 27, n. 3 
Snuff, excise tax, § 541 
Validity of act, § 30 
Soakage, distilled spirits, 

Allowance for tax, § 534, p. 774 
Taxation of recovery as distilled spirits, § 534, 
p. 770, n. 46 

Social clubs, taxation of dues and fees, § 531 
Social security tax, lien for taxes, § 761, n. 7; § 
763 

Sociedad de ganaciales, transfer tax on interest, § 
502, n. 89 

Sodium sulphate solution, income tax, depletion al¬ 
lowance, § 359, p. 528, n. 59 


Soft drinks, sales by manufacturers, producers, etc., 
§ 526 

Refund of tax, § 843, n. 3 

Solar heat, transportation bond, leakage allowance, 
§ 587, n. 54 

Solvency reserves, income tax deduction, S 249, p. 
397 

Special additional tax as penalty, § 969 
Special advisory committee on refund claims, reopen¬ 
ing claims, § 855, n. 18 
Special agent as informer, § 1022 
Special assessments. Assessment of taxes, ante 
Special capital, excess profits tax, inclusion in in¬ 
vested capital, § 441 

Special circumstances, injunction against collection 
of tax, §§ S24-S39, pp. 1059-1071 
Special findings of tax court, §§ 713, 717 
Special taxes. Occupation or business taxes, gener¬ 
ally, ante 

Specialists, securities, use of inventory in computing 
income, § 627 
Speculators, 

Inventory, use in computing income, § 627 
Trade or business for purpose of determining 
capital gain, § 161, n. 7 
Spendthrift trusts, 

Gift tax, § 508, n. 27 

Lien for taxes, § 762, n. 20; § 766, n. 85 
Spirits. Intoxicating liquors, generally, ante 
Split up of stock, stamp tax, § 547 
Splitting causes of action, 

Recovery of taxes paid, § 859 
Refund, § 8D8 

Spoilage, revenue stamps, allowances, § 842 
Sporting clubs, taxation of dues and fees, § 531 
Stamps. Revenue stamps, generally, ante 
Standing timber, stamp tax on transfer, § 549 
State agencies and instrumentalities. 

Exemption from taxation, § 5, p. 136 
Officers and employees, compensation as subjed 
to income tax, § 129 

State courts, injunction against collection of taxes, 
§ 825 

State lands, 

Income from lease, liability for tax, § 887, n. 58 
Profits on lease of state lands as exempt from 
income tax, § 175 
State law, 

Conclusion of tax court as binding on reviewing 
court, § 733 

Construction of revenue law wittx reference to, 

§ 56, p. 181 

State officers and employees. 

Excess profits tax, liability for, § 474 
Income tax on compensation, § 129 
Exemption, § 5, p. 137 

Review of decisions of tax cotirt, § 747 
Immunity of comi)enHatlon as in<Ji»p(‘udcnt 
contractor, § 5, p. 136 
State taxes, income tax deduction, § 351 
State taxing act, power of congress to enact, § 7, p. 

146, n. 60 
States, 

lionds, estate tax, stibjcet to, § 481 
Business in competition with private enterprise, 
loss of immunity from federal taxation, § 
6, p. 186 
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States—Continued, 

Business tax, liability of state engaging in busi¬ 
ness, § b09 

Concurrent power of federal and state gorern- 
raent, § 2 

Implied immunity, § 5, p. 134 
Income tax, 

Exchange of securities, gain or profit, § 191, 
p. 329, m 99 

Lease by, immunity of income of lessee, § 5, 
p. 138 

Liability for tax, § 387 
Obligations, exemption of interest, § 115 
Payments to railroad in guaranteeing divi¬ 
dend as income, § 104 
Injunction against collection, 

Burden on state, § 828 
Jurisdiction, § 834 
Parties, § 836 

Liability of means or instrumentalities for tax, 
§ 75 

Obligations, 

Implied immunity from federal tax, § 5, p. 138 
Interest on obligations as exempt from in¬ 
come tax, § 115 

Occupation tax on sale of liquors, § 513, p. 742 
Sale of articles to state, implied immunity, § 5, 
p. 138 
Stamp tax, 

Exemption of instruments issued by, § 546 
Validity of act affecting governmental func¬ 
tions, § 31 

Statute of frauds, estate tax, waiver of defense to 
claim, § 494, p. 719, n. 1 

Statute of limitations. Limitation of actions, ante 
Stay, 

Actions for recovery of taxes paid, § 922, p. 1176, 
n. 54 

Collection as defense to action for recovery of 
taxes on ground of payment after limitations, 
§ 881 

Jeopardy assessments, § 705, n. 93 
Steamship tickets, tax on sale, § 528 
Stenographic record or report, 

Oonclusiveness of findings of tax court based on 
record, § 743 

Review by court of decision of tax court, § 724, 
n. 46 

Stills. Intoxicating liquors, ante 
Stipulations, 

Tax court, post 

Waiver of limitations for assessment, delivery as 
appearing from stipulation, § 663 
Stock arid stockholders, 

Admission tax, sale hy stockholder of license to 
tise box in opera house, § 529 
AfiUiated companies for purpose of making con¬ 
solidated returns, § 646, pp. 878-8(81 
Assum))tJon of current bills on sale of stock, lia¬ 
bility for payment of tax, § 771, p. Kill, n. 29 
Brokers, generally, ante 

<1anc(41ation of stock, review of decision of tax 
court as to naturci of distribution, § 734 
(Capital stock, generally, ante 
Caidtal slock tax, g(uic‘rany, ante 
Clos(^ coriK)ratJon, d<4(iroilnation of value by tax 
<‘ouH, § 707, iL 12 


Stock and stockholders—Continued, 

Clubs, taxation as initiation fee on purchase oi 
stock from retiring member, § 531, n. 7 
Cost, presumption as to correctness of commission¬ 
er’s decision, § 709, p. 939 

Creditors’ committee holding, control for purpose 
of consolidated return, § 646, p. 881, n. 58 
Credits to not withdrawn, invested capital or bor¬ 
rowed capital as question for tax court, § 710, 
n. 97 

Deductions, review of decisions of tax court, § 748 
Dissolution of corporation, 

Burden of proof in action for taxes, § 819, n. 
11 

Liability for payment of tax, § 771, p. 1012 
Distilled spirits, liability for tax, § 534, p. 771 
Distraint for tax, § 790 
Distribution of assets to stockholders, 

Burden of proof as to liability for tax, § 687, 
n. 34 

Counterclaim or set-off in action for taxes, 
§ 801 

Defense to action for taxes, § SOI 
Double taxation by taxation of gains from dis¬ 
tribution of assets in liquidation, § 10, n. 81 
Employees’ privilege to purchase, control for pur¬ 
pose of consolidated return, § 646, p. 879, n. 49 
Estate tax, 

Blockage, valuation of shares, § 501 
Deduction of stockholder’s liability, § 494, p. 
720 

Foreign corporation’s stoclc of nonresident 
alien, § 502 

Foreign trustee holding, § 502, n. 41 
Inclusion in estate of stock purchased on in¬ 
stallment plan, § 482 
Joint interests, § 485, n. 57 
Nonresident aliens, § 502 
Valuation of estate, § 501 
Evidence, § 689, n. 49 

Evidence in assessment of taxes, § 674, n. 45 
Excess profits tax, 

Advances to corporation, invested capital, § 
440, n. 26 

Computation of invested capital, § 457 
Declared value, § 438 

Dividends and salaries retained by agreement, 
invested capital, § 450 
Earned surplus as invested capital, § 450 
Exchange of property affecting invested cap¬ 
ital, § 449 

Exchange of stock, losses, § 467 
Expenses in sale of stock as increasing in¬ 
vested capital, § 453, n. 99 
Gain or profit on sale, § 436 
Good will paid for in shares of stock, in¬ 
vested capital, § 451 
Incomes taxable, § 430 
Iniangii)le property, § 443, n. 40 
Loans paid by issuance of stock as invested 
capital, § 442, n. 32 

Note in payment for stock as invested capital, 
§ 448 

Payments for stock included in invested cap¬ 
ital, § 447 

Presumption of value in assets from issuance 
of stock, § 078, n. 77 
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tock and stockholders—Continued, 

Excess profits tax—Continued, 

Property conveyed to corporation in excess of 
par value of stock received in exchange, 
paid-in surplus, § 456 
Property paid for, invested capital, § 443 
Reissued stock, cash paid for as invested 
capital, § 447, n. 60 

Reorganization by exchange of stock, invested 
capital, § 455, n. 8 

Sole stoc-kholders, liability for tax, § 470 
Stock paid in for stock, invested capital, § 449 
Undervaluation of stock, right to change of 
valuation, § 457 

Valuation for invested capital, § 445 
"Worthless property, deduction of loss, § 467 
Expert testimony based on financial service in as¬ 
sessment of tax, § 676, n. 61 
Gift tax, 

Blockage, valuation of shares, § 507 
Cost or value, presumption as to correctness 
of commissioner’s decision, § 709, p. 940, 
n. 79 

Refund, evidence in action for recovery, § 857, 
n. 53 

Value of gift, § 507 
Identity of shares. 

Burden of proof, § 677, n. 66 
Evidence, § G92, n. 77 
Income tax, 

Affiliated companies. 

Gain or profit on sale of stock, § 189 
Liability for tax, § 308 

Allocation of loss on transfer to subsidiary, 

§ 651, n. 82 

Allotment to employees, liability for tax, § 

432, n. 62 

Annuities as trust for officer-stockholders, 
liability for tax, § 432 

Arrangements taxable as trust, § 419, n. 22 
Assets distributed to stockholders, defense in 
action for taxes, § 801 
Average cost rule, § 186 
Bonus stock, 

Application of average cost rule, § 186 
Gain on sale of bonus stock to employee, 

§ 183 

Liability for tax, § 432 

Borrowed money taxable as dividend, year in 
which taxable, § 214 

Cancellation of corporate indebtedness by 
stockholder, contribution to capital, § 152 
Cancellation of high cost certificates, applica¬ 
tion of first in, first out rule, § 180, n. 38 * 
Cancellation of note of corporation, writing 
off as bad debt, § 322 

Cancellation of stock, distribution as divi¬ 
dend, § 139 

Cancellation of stockholder’s debts, review of 
decisions of tax court as to tsixable in¬ 
come, § 747, n. 42 
Capital assets, 

Evidence, § 691, n. 66 
Losses deductible, § 286 
Stock received as paid, § 151, n. 78 
Capital expenditures, 

Advertising for corporation, § 293, n. 83 
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Stock and stockholders—Continued, 

Income tax—Continued, 

Capital expenditures—Continued, 
Commissions on sale, § 260, p. 413 
Capital gain, 

Appreciated securities distributed in pay¬ 
ment of claim, § 155 

Appreciation in value, delivery in dis¬ 
charge of obligation, § 154 
Employee stock purchase plan, § 156, n. 
43 

Exchange for partnership interest, time 
of holding for capital gain, § 157, n. 
52 

Settlement suit for rescission of sales 
contract, § 160 
Compensation for services, 

Deduction of loss, § 314 
Estoppel on failui*e to set it out in re¬ 
turns, § 166, n. 47 
Year in which taxable, § 207 
Consideration, 

Promise not to engage in business as in¬ 
come, § 104, n. 10 

Sale of assets, taxable income, § 118, n. 90 
Contracts restricting payment of dividends 
for purpose of credit for dividends, § 375 
Controlled corporation, 

Basis of measuring loss, § 312 
Transfers to, § 192, p. 333, n. 50 
Debt paid from corporate asset as liquidating 
dividend, § 137, n. 71 

Deficiency, evidence in action for recovery, § 
821, n. 36 
Deductions, 

Attorney’s fees of dissenting stockholder, 

. § 270, p. 425, n. 91 

Depletion allowance for oil and gas wells, 

§ 366, p. 54G 
Expenses, 

Appreciation in value as^ additional 
compensation, § 200, p. 412 
Attorney’s fees, deduction as expen¬ 
ses, § 270, p. 425 

Carrying on trade or business for 
deduction of expenses, § 254, p, 
404, n. 83 

Commissions for sale of own stock, 
deduction as expense, § 262 
Compensation for services, § 260, p. 
412 

Discount on issuance, § 202 
Loss from sale etc., d<‘ductlon as ex¬ 
pense of trade or biusiness, § 254, 
p. 402, n. ()3 

Payment for deduction of securities 
to secure credit, § 200, p. 414 

Losses, 

Acquisition of stock of another com¬ 
pany, § 318, p. 475 

Amortization method, loss in sale, § 
313, n. m 

Assessment paid to restore capital, § 
294 

Assessments against stockhol dc^rs, 
persons entitled to deduct loss, § 
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Stock and stockholders—Continued, 

Income tax—Continued, 

Deductions—Continued, 

Losses—Continued, 

Block of stoclc, loss from sale, § 312, 
n. 54 

Capital assets, § 286 
Compensation of officers, § 314 
Consolidated return affecting deduc¬ 
tion of loss, § 320, n. 77 
Contributions to restore solvency, § 
204 

Controlled corporations, basis of 
measuring loss, § 312 
Dealing in own stock, § 311 
Fees for listing, § 290 
Husband and wife, § 317 
Inheritance, § 289, n. 50 
Investment in subsidiary, § 310 
Legacy, § 289, n. 50 
Liquidation, §§ 290, 298 
Nominal consideration, § 314 
Persons entitled to deduct loss, §§ 
332, 333 

Pocoupment of loss on sale for which 
deductions claimed as taxable 
income, § 119 

Sale or exchange, § 91, n. 1; §§ 311- 
314, pp, 465-470,* § 315; § 685, 
n. 19 

Time for deduction, § 344, n. 67 
Trade or business, § 283 
Transaction for profit, § 284 
Year or period in which deductible, 
§ 337, n. 81 

Taxes, 

Bank stock tax, deduction of taxes 
paid, § 351, n. 10 

Taxes of shareholder paid by corpo¬ 
ration, § 348 

Worthless stock, post this head 
Distribution of stock on reorganization, 
Kvidonce, § G91, n. 67 
Year in which taxable, § 228 
Distribution on surrender of interest as taxa¬ 
ble dividend, § 137 

Division of blocks into smaller blocks, year 
in which income taxable, § 217, p. 364 
Bstoppol by failure to set up stock as income, 
§ 100, n. 47 

Examination of taxpayer and records, § 672, 
m 18 

Examination of third persons for assessment 
of tax, § 673, n. 26 

Exchange of partnership interest for stock, 
taxable Income, § 116 
Exchange of sto(;k, 

Application of average cost rule on ex¬ 
change of old for new stoc‘k, § 186 
Examination of third persons for assess¬ 
ment of tax, § 673, n. 26 
Gain or profit, § 189; § 191, p, 328 
Stock dividends, § 143, n. 48 
Exchange of timber for stock, depletion al- 
lowan<*e, § 304, n. 80 

Extra comx>ensation to avoid tax, § 82 


Stock and stockholders—Continued, 

Income tax—Continued, 

First in, first out rule, income tax, ante 
Forgiving of debt of corporation as income, 
§ 107 

Former stockholders, liability fpr tax, § 397, 

n. 11 

Gains and profits, 

Allocation or apportionment of gain, § 185 
Bequest, computation of gain from sale, 
§ 182, p. 314 

Compensation for services, cost in com¬ 
puting gain, § 182, p. 315 
Controlling stockholder from distribution 
of assets on dissolution, § 140, n. 23 
Decedent’s estate, cost in computing gain, 
§ 182, p. 317 

Distribution of assets on dissolution as 
gain to stockholder, § 140, n. 23 
Dividend stock, computation of gain, § 
184 

Exchange, § 191, p. 328; §§ 181-186, pp. 
311-324 

Common and preferred sto-ck re¬ 
ceived, § 185 

r Corporate realty for stock, § 191, p. 
327, n. 86 

Other stock or assets, § 185 
Gift, profit from stock acquired by gift, 
validity of act, § 14 
Intercorporate transactions, § 180 
Loan with option to purchase, § 181, n. 36 
Redemption, year in which taxable, § 219 
Sale, §§ 165, 168; § 170, n. 89; §§ 181- 
186, pp. 311-324 
Evidence, § 602, n. 77 
Price, determination, § 172 
Year in which income taxable, § 228 

Gift, 

Cost in computing gain, § 182, p. 316 
, Evidence, § 691, n. 70 

' Profit from stock acquired by gift, validi¬ 

ty of act, § 14 

Income paid directly to stockholders, liability 
for tax, § 307 

Income payable to seller’s stockholders, per¬ 
sons liable for tax, § 383, n. 25 
Inheritance, 

Computation of gain from sale, § 182, p. 
314 

Deduction of loss, § 289, n. 50 
Inheritance tax, cost or value, presumption as 
to correctness of commissioner’s decision, 
§ 700, p. 040, n. 79 
Injunction against, 

Association from making return or pay¬ 
ing tax on ground it is exempt, § 629 
Colloctlon of tax, § 826, n. 82 
Voluntary payment of tax by corporation, 
* §825 

Installment method of accounting on sales, § 
625, n. 42 

Interest paid to stockholder as dividend, § 238, 
p. 387, n. 11 

Inventories, use by dealer in computing In¬ 
come, § 627 
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tock and stockholders—Continued* I Stock and stockholders—Continued, 


Income tax—Continued, 

Issued shares as determining afSliation for 
purpose of consolidated returns, § 646, p. 
879, n. 50 

Joint adventures, time of receipt of stock as 
time for taxation, § 223 

Joint purchase of stock, deduction of loss, § 
311, n. 44 

Joint stock company, 

Dealing in own stock, deduction of loss, § 
311 

Injunction against collection of tax, § 
826, n. 92 

Judgment against stockholder in action for 
tax, § 822 
Legacy, 

Deduction of loss, § 289, n. 50 
Year in which taxable, § 206, p. 352, n. 42 
Liability for tax, § 397 
Lien for taxes, 

Enforcement, § 766, n. 94 
Law governing, § 759, n. 90 

Purchaser as taking subject to lien, § 
767, p. 1002, n. 22 

Stockholder’s right to money, § 762, n. 23, 
29 

Life estate, computation of gain on sale, § 
182, p. 315, n. 63 

Liquidating dividends as payment for stock, 
§ 140 

Margin accounts, 

First in, first out rule, § 186, n. 27 
Profits carried with broker as taxable 
income, § 167, n. 50 

Marketability restricted by terms of trust, 
year in which taxable, § 200, p. 352, n. 44 
Majority interest, purchase as reorganiza¬ 
tion, § 201 

Merger of cost of stock acquired at various 
prices, etc., § 186, n. 27 

Notes used in acquisition of stock as dis¬ 
position resulting in gain, § 108 
Option to buy stock as compensation for 
services, year in which taxable, § 207 
Original stock and stock dividend, taxable in¬ 
come from sale, § 184, p. 318, n. 1 
Par value, computation of gain, § 182, p. 313 
Partnership receiving stock for seiwices ren¬ 
dered as taxable income, § 116 
Payment for services, § 125 
Payment of tax, liability for, § 771, p, 1010 
Payment to corporation for lease of proi> 
erty by sole stockholder, addition to 
capital, § 152 

Prices, gains from sale of stock acquired at 
different prices, § 186 

Purchase below value, taxable income, § 117, 
n. 75 

Purchase of own stock by corporation, tax¬ 
able income, § 118 

Redemption of bonds received in exchange 
for stocks, deferred capital gain, § 158, n. 
68 

Redemption of stock. 

Alien’s liability for tax, § 386, n. 54 
Computation of gain, § 181 


Income tax—Continued, 

Redemption of stock—Continued, 

Distribution as dividend, § 139 
Dividends paid credit, § 374, n. 66 
Review of decision of tax court as to 
taxable income, § 747, n. 42 
Subsidiary’s stock, surtax on accumula¬ 
tion of profits, § 380 
Year in which taxable, § 219 
Refund of tax on bonuses returned pursu¬ 
ant to settlement with stockholders, § 
847 

Release of mortgage by stockholder as dis¬ 
tribution of capital, § 151, n. 81 
Rent paid direct to lessor stockholder as 
income of lessor, § 120 
Reorganization, §§ 192-205, pp. 332-350 
Restrictive agreement as to sale, computa¬ 
tion of gain, § 182, p. 314 
Retirement, 

Acquisition for as taxable as liquidating 
distribution, § 160 

Distribution as in partial liquidation, § 
138 

Return, limitations applicable to assessment, 
§ 653 

Sale of property received in exchange^ com¬ 
putation of gain, § 180 
Sale of stock, 

Corporation selling stock as sale by stock¬ 
holders, liability for tax, § 396 
* Deduction of loss, §§ 311-335, pp. 465- 
471 

Dissolution, sale to effect, § 140, n. 22 
Employees, loss in transaction for profit, 
§ 283, n. 45; §284 

Establish loss to avoid tax, § 81, n. 44 
Gains or profits, §§ 165, 168; § 170, n. 89; 

§§ 181-186, pp. 311-324 
Reorganization, § 194, p. 336, n. G5 
Restriction on sale, year in which in¬ 
come taxable, § 228 
Short sales, generally, ante 
Taxable dividends, § 336 
Termination of affiliation for deduction 
of loss, § 319 

Security, dividends paid as interest, § 238, 
p. 387 

Settlement of debt, taxable income, § 138, n. 
90 

Settlement of derivative action as capital 
item in reduction of loss, § 163, u. 24 
Short sales, generally, atite 
Shrinkage in value, dedudion of loss, § 296 
Sole or controlling stockholder. 

Consolidation of iiK^omc with that of 
corporation, § 397, n. 15 
Gain on sale of stock acquired from, § 
185 

Gain or profit from exehangci of sc‘furl“ 
ties to corporation, § 391, p. 331, n. 
14 

Paying corporate debts, deduction as bad 
debt, § 322, n. 4 

Persons entitled to deduct loss, § 332 
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Stock and stockholders—Continued, 

Income tax—Continued, 

Sole or controlling stockholder—Continued, 
Receiving liquidation distribution, deduc¬ 
tion of loss, § 298, n. 13 
Special agreement for operating business, 
loss incurred in trade or business, § 283, 
n. 45 

Specialists, use of inventory in computing in¬ 
come, § 027 

Stock exchange sales as evidence of value, 
§ 191, p. 330', n. 5 

Subscription price in excess of par value, 
taxable gain, § 183 

Surrender of note for stock, deduction of loss, 
§ 279, p. 435, n. 90 
Surtaxes, post, this head 
Syndicate, time of receipt of stock as time 
of taxation, § 223 

Tax-free reorganization, application of first 
in, first out rule, § 180 

Trade or business in dealing in stock de¬ 
termining capital gain, § 102, n. 8 
Transfer of corporate assets for stock, tax¬ 
able income, § 140, n. 22 
Transfer of property in exchange for stock, 
Computation of depreciation, § 356, p. 
523 

Deduction of loss, § 315 
Transfer of stock, 

Controlled corporation, deduction of loss, 
§ 310 

Corporation as sale of capital asset, § 100 
Corporation controlled by transferor, 
gain or profit, § 191, p. 330 
Corporation for cancellation of stock¬ 
holders’ indebtedness as contribu¬ 
tion to capital, § 152 

Family partnership to avoid tax, § SO, 
n. 38 

Transmuting income into capital to avoid 
tax, § 80, n. 31 
Treasury stock, post 
Trust, 

Cost in computing gain, § 182, pp. 310, 
317 

Gain on slock received in exchange, § 185 
Liability for tax on income from sale, 
§ 421, p. G24, n. 99 

Ownership for purpose of filing consoli¬ 
dated return, § 6M0, pp. 879, 880 
Sale taxable as income of single trust, 
§ 420, n. 42 

Year in whi<‘U income taxable, § 200, p. 
352, n. 44; §207 

Unlisted securities, evidence of value, § 191, 
]>. 330, n, 7 

Validity ol! regulations as to corporations 
dealing in own stock, § 09 
Vested remainder, computation of gain on 
sale, § 182, p. 315, n. 03 
Wash sales, deduction of loss, §§ 311, 314 
Water companies, liability for tax, § ?187, n. 
60 

Wholly owned eorjK)ration, 

DtHluction of loss, §§ 316, 332 
Liability for tax, § 397 


Stock and stockholders—Continued, 

Income tax—Continued, 

Withdrawal as dividends, § 135, n. 41 
Withdrawal hy controlling stockholder, loss¬ 
es deductible, § 285, n. 81 
Withdrawal of funds, year in which income 
taxable, § 214 
Worthless stock, 

Burden of proof of loss, § 685 
Capital loss, § 286, p. 445 
Deduction of loss, § 331 
Evidence to sustain deduction, § 693 
Findings of tax court on review of as¬ 
sessment, § 711, n. 10 
Presumption as to correctness of deci¬ 
sion of conmiissioner, § 709, p. 941 
Presumptions on review of decisions of 
tax court, § 740, m 74 
Question for jury in action to recover 
taxes paid, § 922, p. 1177, n. 02 
Review of decision of tax court, § 748 
Year in which deductible, § 347 

Loss, 

Conclusions of tax court as binding on re¬ 
viewing court, § 735, n. 40 
Evidence to sustain deduction, § 693, n. 85, 
86 

Stipulated testimony as for tax court, § 710, 
n. 98 

Manufacturer’s excise tax, corporate structure 
as determining sale at arm’s length, § 527 
Marlcet sales, 

Evidence of value, § 092, n. 79 
Presumptions as to correctness of commis¬ 
sioner’s determination, § 709, p. 940, n. 79 
Minority stockholder controlling subsidiary, con¬ 
solidated returns, § 0-46, p. 878, n. 45 
Ownership of same interests, afiiliation for con¬ 
solidated returns, § 640, p. 880 
Par value, generally, ante 
Payment of tax, 

Agreement for payment, § 777, n. 69 
Contribution, § 781 

Credits against liability of stockholder, § 774, 
n. 73 

Liability of stockholder for payment, § 771, 
p. 1010 

Liability of stockholder as transferee, § 771, 

p. 1011 

Persons who may be required to pay, § 700 
Preferred stock, generally, ante 
Recovery of taxes paid, right of stockholder to 
sue, § 891, p. 1143 

Redemption of stock, review of decision of tax 
court as to nature of distribution, § 734 
Refunds, persons entitled to, § 845, n. 40 
Reorganization, generally, ante 
Sale of px'oporty, review of decision of tax court 
as to liability for tax, § 746 
Stamp tax, § 547 

Agreements to sell, § 551, p. 796 
Calls for stock, stamp tax as on agreement 
to sell, § 551, p. 790, n. 32 
Employees’ stock purchase plan, stamp tax 
on transfer or sale, § 551, p. 796, n. 35; 
§ 551 p. 798, B. 42 

Items included in single assessment, § 603 
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Stock and stockholders—Continued, 

Stamp tax—Continued, 

Options to purchase, stamp tax on agreement 
to sell, § 551, p. 796, n. 32 
Pledge, § 551, p. 795, n. 25 
Retirement, stamp tax on purchase of own 
stock for retirement, § 551, p. 795, n. 25 
Sale and transfer of shares, § 551, pp. 793- 
798 

Direct tax, § 89 

Subsequent stamping, § 552, n. 57 
Trust for employees under agreement to pur¬ 
chase, § 551, p. 796, n. 35 
Subscription rights, g*enerally, post 
Surtaxes, 

Accumulation of profits to prevent surtaxes 
on shareholders, § 380 

Aliens, surtax on undistributed net income 
of personal holding companies, § 381 
Review of decision of tax court, § 734 
Sole stockholders, evidence of avoidance of 
tax, § 091, n. 69 

Use of corporation to avoid surtax, conclu¬ 
siveness of findings of tax court on re¬ 
viewing court, § 746 

Validity of surtax on corporation used 
to prevent taxes on shareholders, § 
17 

Town owning majority of stock of ferry, exemp¬ 
tion from taxation, § 5, p. 137, n. 33 
Transfer of assets to stockholder. 

Conditions precedent to action for taxes, § 
800 

Dissolution, assessment and collection of tax, 
§ 652 

Transfer of stock, burden of proof in action for 
collection of taxes, § 819, n. 11 
Transfer tax, § 551, pp. 793-798 
Valuation for assessment of tax, § 598 
Value, 

Evidence, §§ 689, 692 

Par value as evidence of value of prop¬ 
erty for which stock was issued, § 
821 

Findings of tax court, § 712, n. 23 
Presumptions and burden of proof, § 679, n. 
80 

Correctness of commissioner’s decision, 
§ 700, p. 939 

Review of decisions of tax court, § 749, n. 80 
Voting and nonvoting stock, affiliation for con¬ 
solidated returns, § 646, p. 880 
Worthless stock. Income tax, ante, this head 
Stock dividends, 

Capital stock tax, § 516, n. 14 
Evidence of payment in action for taxes, § 820, n. 
33 

Excise tax on income of corporation, § 522, n. 61 
Gift tax, § 504, n. 47 

Income tax, § 134; §§ 141-145, pp, 273~2f75; § 216 
Burden of proof as to income taxable, § 681, 
n, 87 

Change of interest of stockholder, § 143 
Computation of gain on sale of stock received 
as dividends, § 184 

Contracts restricting payment of dividends, 
ci*cdit for dividends, § 375, n, 6 


Stock dividends—Continued, 

Income tax—Continued, 

Credit against net income, § 373, n. 29; § 
374, n. 38 

Different kinds of stock distributed from that 
held by stockholder, § 143 
Distribution as taxable dividend, § 139 
Distributions constituting stock dividends, | 
142 

Dividends paid credit, § 374, n. 82-84 
Exchange of stock as stock dividends, § 143, 
n. 48 

First in, first out rule, §§ 186, 313 
Gains and profit on sale of stock, § 182, p. 
314 

Illegally issued stock, § 142, n. 41 
Persons subject to tax, § 383, n. 15 
Preferred stock, § 141, n. 35; § 142 
Redemption of stock formerly issued as 
stock dividend, distribution of dividend, 
§ 139, n. 8 

Reorganized corporation, § 144, n. 50; § 205 
Stock in other corporations, § 144 
Subscription rights, § 145 
Validity of act, § 14, p. 145, n. 5 
Year in which income taxable, § 216 
Presumptions as to correctness of commissioner’s 
decision, § 709, p. 939, n. 77 
Stamp tax, § 547; § 551, p. 796, n. 35, 36; § 551, 
p. 797, n. 40 
Stock exchanges, 

Income tax, 

Attorney’s fees to obtain seat, deduction of 
expense, § 270, p. 424, n. 87 
Pees for listing stock, deduction of loss, § 290 
Payment by members to gratuity fund as de¬ 
ductible expense, § 203, n. 27 
Sale of membership, estoi)pel to claim refund, 
§ 844, n. 34 

Specialists, use of inventory in computing 
income, § 627 

Sales, conclusiveness as to value, § 191, p. 330, 
n. 5 
Seat, 

Capital assets, § 151, n. 78 
Share of profits as capital gain, § 155 
Stock rights. Subscription rights, generally, post 
Stock transfer tax, § 551, pp. 793-798 

Liability of transferee, § 771, p. 1007, n. 81 
Stockyards, tax on futures, § 532 
Storage charges, accrual basis of accotmting, 8 623, 
p. 857, n. 3 

Store machixies, excise tax on sale or use, J 528 
Storekeeper gaugers, appointment, bonds and duties, 
§ 570 

Storekeepers, 

Bonded warehouses, custody, § 584 
Compensation, distiller’s bond to reimburse gov¬ 
ernment for wages paid, g 574, p. 816, n. SO 
Stores, income tax, deduction of payments to reim¬ 
burse former creditors, § 256, n. 28 
Storms, 

Estate tax, deduction of losses, § 496 
Income tax, 

Deduction of loss, § 279, p. 435, n. 2; § 306 
Timber, allowance for exhaustion and deple¬ 
tion, 8 364 
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Straight line method of depreciation, assessment of 
tax, § 305, n. 82; § 601 

Straw parties, stamp tax, refunding bonds issued by 
straw parties, § 548, n. 50 

Street railways, state operation, immunity from tax¬ 
ation, § 5, p. 137 
Subcontractors, 

Kxcess profits tax, liability for tax, § 468 
Lien for taxes, property subject to, § 762, n. 29 
Subletting, mine, depletion allowance, § 359, p, 531, 
n. 85 

Subrogation, 

Payment of tax, § 781 

Surety on taxpayer’s bond given to secure ex¬ 
tension of time, § 574, p. 815 
Volunteer paying tax, § 781 
Subscription lists, income tax, depreciation allowance, 
§ 357, n. 36 
Subscription rights. 

Excess profits tax, paid-in surplus, § 456, n. 31 
Income tax, § 141 

Application of average cost rule, § 186 
Application of first in, first out rule to stock 
acquired, § 186 
Dividends, § 136 
Losses deductible, §§ 312, 314 
Reorganization, exchange for stock, § 198 
Sale, 

Computation of gain, § 184 
Deduction of loss, § 312, n. 54 
Stock dividends, § 145 

Time of holding for computing capital gain, 
§ 157 

Stamp tax on sale or transfer, § 551, pp. 793, 796 
Subscriptions, 

Estate tax, deduction of claim contingent on sim¬ 
ilar subscription, § 494, p. 723 
Income tax, 

Fund to restore solvency, deduction of loss, 
§ 308, n. 80 
Stock subs(*riptions, 

Dodiu'tioa as expense, § 263, n. 27 
Nonprofit corporation, deduction as ex¬ 
pense, § 263, n. 27 

Price in excess of par value, taxable 
gain, § 183 

Year in which payments deductible, § 274 
Insurance exchange, tax on policies, § 533 
Subsequent appeals, review of decisions of tax court, 
§ 757 

Subsidiaries, 

Affiliated company, control for puriM:>so of consol¬ 
idated return, § 016, p. 878, n. 46 
Consolidated or separate returns, § 612, n. 21; 
§ 6M, 

Credit for overpayment in collection of tax, § 785, 
p. tm 

Deductions, presumption as to correctness of de¬ 
cision of commissioner, § 709, p. 940, n, 85; 
§ 709, p. 041, m 87 
Excess profits tax, 

Invested capital, § 456, n, 31; § 457 
Merger with holding company, computation 
of value of declared value of capital 
stock, } 457 


Subsidiaries—Continued, 

Income tax, § 398, n. 20 
Consolidated retura, 

Deduction of loss, § 320, n. 77, 78 
Subsidiary formed out of parent corpo¬ 
ration, § 645, n. 41 
Deductions, 

Dividend in payment to holding com¬ 
pany, § 235 
Expenses, § 256, n. 29 
Foreign taxes paid, § 352 
Interest on bonds held by parent compa¬ 
nies, § 239 

Judgment as bad debt, § 321, n. 81 
Losses, §§ 310, 316; § 318, p. 475, n. 44; 
§ 319 

Advances, § 285, n. 86; § 320, n. 77 
Burden of proof, § 685 
Liquidation of stockholdings in sub¬ 
sidiary, § 298, n. 23 
Persons entitled to deduct, § 333 
Review of decision of tax court, § 
748 

Distribution as taxable dividend, § 135 
Evidence to justify assessment against par¬ 
ent company only, § 691, n. 70 
Foreign subsidiary, allocation of income 
among businesses controlled by same in¬ 
terests, § 651, n. 82 
Gain or profit, 

Exchange of stock for assets, § 189 
Intercorporate transactions, gains or 
profits, § 189 

Sale of stock, § 182, p. 314 
Transfer of stock of subsidiary to new 
corporation, § 185, n. 18 
Liquidation distribution as taxable income, 
§ 134 

Liquidation during affiliation, intercompany 
transaction, § 320 
Reorganization, acquisition of, 

Assets of subsidiary, § 199, n. 47 
Stock of another corporation, § 201 
Stock dividends in stock of subsidiary as tax¬ 
able income, § 144 
Surtax, 

Accumulation of profits where obligation 
to pay indebtedness of subsidiary, § 
380 

Undistributed net income of personal 
holding companies, § 381, n. 73, 87 
Tax-exempt association, liability' for tax, § 
408, n. 14 

Transfer of shares of stock, computation o-f 
gain, § 185, n. 18 

Insurance companies, consolidated returns, § 644 
Liquidation, review <>f decision of tax court, § 745 
Payment of tax, liability for failure to withhold, 
§ 769, n. 61 
Refunds, 

Bonds, § 847, n. 82 

Claim filed by parent companies, § 849, p. 
1086, n. 12 

Persons entitled to, § 845 
Stamp tax, 

Conveyance on dissolution to parent corpo¬ 
ration, $ 549, n. 88 
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Subsidiaries—Continued, 

Stamp tax—Continued, 

Transfer of bonds on liquidation, § 550, n. 99 
Stock dividend to parent corporation, presump¬ 
tions as to correctness of commissioner’s de¬ 
termination, § 709, p. 939, n. 77 
Transportation tax, liability on transporting 
property for owning company, § 542, n. 66 
Subsidies, income tax, 

Contribution to capital, § 152 
Payments to railroad held reimbursement for cap¬ 
ital expenditures, § 163, n. 16 
Substitution of parties, recoveiT of taxes paid, § S95 
Subterranean lakes, income tax, depletion allowance 
for removing sodium sulphate solution, § 359, p. 
528, n. 59 
Succession tax, 

See, also, Estate tax, generally, ante 
Bequest to state or municipality, tax on munici¬ 
pality, § 5, p. 136 

Estate tax distinguished, § 478, p. 676 
Income tax, validity of act allowing deduction, 
§ 14 

Penalty for failure to make return, § 972, n. 79 
Repeal, § 477 
Sugar, 

Duties, retroactive operation of law, § 64 
Taxation of sales, § 528 
Sugar refiners, 

Occupation or business tax, § 511 
Validity of statute taxing, § 27 
Suits. Actions, generally, ante 
Summary proceedings, 

Distraint for collection of tax, §§ 788-708, pp. 
1033-1042 

Enforcement of liability of representative for es¬ 
tate tax, § 770, n. 69 

Payment of tax, enforcement, § 771, pp. 1008, 

mo 

Summons, 

Compelling taxpayer to produce books and give 
testimony, § 672 

Examination of third persons for assessment of 
tax, § C73 

Witnesses to aid in collection of tax, § 784, n. 29 
Supervisors, powers, duties and liabilities, § 560 
Support, estate tax, relinquishment of right of sup¬ 
port, consideration for transfer, § 491 
Supreme Court, 

Jurisdiction to review decisions of tax court, § 
719 

Rehearing of denial of certiorari to review de- 
temination of circuit court of appeals, § 758, 
n. 65 

Review of action to recover taxes paid, § 930, p. 
1188 

Review of decisions of tax court, §§ 718, 722, n. 
21; §§ 753, 755 

Sureties. Bonds, generally, ante 
Surplus, 

Distraint for collection of taxes, right to surplus, 
§ 798 

Evidence, § 691 

Excess profits tax, invested capital, § 456 
Income tax, ante 


Surplus—Continued, 

Stamp tax, exchange of shares accompanied by 
increase in capital through transfer of sur¬ 
plus, § 547 
Surtax, § 378 

Accumulation of profits to prevent surtaxes on 
shareholders, § 380 

Avoidance for sole shareholder, evidence, § 691, 
n. 69 

Compensation for services, year in which taxable, 
§ 207 

Corporation used to prevent taxes on shareholder, 
§ 17 

Conclusiveness of findings of tax court on re¬ 
viewing court, § 746 
Credit against net income, § 373 
Credit on surtax on undistributed profits, burden 
of proof as to deductions, § 682, n. 92 
Deductions by corporation, § 213 
Distribution pursuant to reorganization, § 205 
Dividends paid credit, §§ 374, 375 
Evasion, 

Presumptions, § 677, n. 09, 71 
Prima facie evidence of purpose to escape, 
§ 677, n. 69 
Evidence, § 691 

Action for refund of for recovery of taxcvs 
paid, § 020, p. 1170 

Foreign corporation, normal tax as separate and 
distinct tax, § 93, n. 16 

Liquidation distribution, dividends paid credit, § 
374 

Partnership, income earned in different tux peri¬ 
ods, § 593, n. 95 

Personal holding companies, ante 
Presumptions and burden of proof in action to 
recover taxes paid, § 009 
Profits undistributed as dividends, validity, § 37, 
n. 50 

Returns, deductions by corporation, § 243 

Stock and stockholders, ante 

Trust with income for benefit of gz’antoi', § 423, 

p. 628 

Undistributed profits, 379, 381 

Cominitation on return for fractional year, ^ 
634, n. 65 

Surveys, distillery to determine prochK'hig capacity 
for purpose of taxation, § 534, p. 772 
Suspense account, payment of tax placuHl in as Com¬ 
mencing limitations for refund, 8 846, p. 1082, 
n. 71 

Suspension, 

Corporation, 

Nonpayment of state license tax, waiver of 
limitations, §' (JfJl 

Review of decisions of tax court, § 721 
Limitations for assessment of tax, § 657 
Limitation of actions, generally, ante 
Sweepstake tickets, examination of third persons for 
assessment of tax, § 673, n. 26 
Syndicates, 

Corporation or partnership, rendew of dc^clslons 
of tax court, § 734, n. 25 
Income tax, § 305, p, 589; § 397, n. 15; 8 412, 
n. 43 

Partnership as including, 8 412 
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Syndicates—Continued, 

Income tax—Continued, 

Payment of original contribution to member, 
taxable dividends, § 134, n. 30 
Sale to members, deduction of loss, § 314 
Year in which profits taxable, § 223 
Tailings, income tax, 

Computation of percentage depletion, § 359, p. 532 
Depletion allowance for removal, § 359, p. 529 
Tax Board recommendation, force and effect, § 554 
Tax court. 

Abatement of assessment, appeal, claim in, § 695 
Change of name, § 697 

Claims for refunds, presentation as condition 
precedent to action for, § 807 
Deficiency, jurisdiction to redetermine, § 699 
Discretion, 

Amendment of pleadings, § 704 
Continuances, § 707 

Determination of value of property, § 707 
Dismissal of petition for redetermination, § 
703, n. 64 

Extension of time for filing pleadings, § 704 
Rebuttal, § 707, n. 18 
Rehearing, § 716 
Review by court, § 736 
Vacation of decision or order, § 714 
Division, review of decision by whole court, § 
707 

Elec'lion to proceed in tax court as barring suit 
for recovery of taxes paid, § 876 
Evidence, 

Assessment of taxes, §§ 674-693, pp. 905-923 
Opinion evidence, § 676 
Opportunity for presentation, § 707 
Review of assessments, § 707 

Decision or order to be supported by, § 
714 

Duty to weigh, § 710 
Findings to be supported by, § 712 
Obj(‘Cti()ns for review by other courts, § 
722, n. 21 

Review of rulings as to refund, § 856, n. 
22, 30 

Kx x>^trte judgment on motion to set aside deci¬ 
sion by court, § 714, n. 51 
Findings, 

Decision or order to be supported by, § 714 
Form and sufficiency, ^ 712 
Review of assessment, § 711 
Review of decisions of tax court, §§ 731, 734; 
§§ 742-750, px). 970-982 

Jeopardy assessment after appeal taken, § Oil 
Judicial notice in assessment of taxes, § 674, n. 
44 

Judidal review of decisions. Review, generally, 
ante 

Jurisdiction, 

Dismissal of petitiov. to vacate decision, § 
714, n. 64 

Exclusive jurisdiction, § 706 

Retltion to show, § 704 

Review of assessment, § 609 

Review of rulings as to refund, § 856 

Revisory powers, § 70S 

Time for taking proceedings, § 703 


Tax court—Continued, 

Notice of jeopardy assessment to i>ermit appeal. 
§ 611 

Nunc pro tunc order correcting error in original 
orders, § 714, n. 49 
Opinion, 

Reversal for omissions from opinion, § 753, 
n. 20 

Reviewing court may look to, § 725 
Review of assessment, § 717 
Pendency of proceeding, injunction against as¬ 
sessment, § 696 

Petition for preliminary examination of books 
of taxpayer by transferee, § 672 
Presumption of correctness of findings in ac¬ 
tions to recover taxes paid, § 901, p. 1156 
Recovery of taxes paid, commencement of ac¬ 
tions for pending proceedings before, § 885 
Redetermination of assessment, suspension of 
running of limitations as to assessment, § 657 
Refunds, review of rulings, § 856 
Rehearing, 

Finality, § 715, n. 64 
Review of assessments, § 716 
Evidence, § 707, n. 19 
Rules for filing petition, § 698 
Reports, review of assessment, § 717 
Retroactive operation of statute precluding suit 
after appeal, § 67 

Review of assessments, §§ 697-717, pp. 925-949 
Abatement of petition by death of petitioner, 
§ 706 

Affirmance, setting aside or modification of 
decisions of commissioner, § 714 
Amendment, 

Findings, § 711 
Order or decision, § 714 
Pleadings, § 704 

Answer and motion to dismiss on same day 
as waiver of objections, § 704, n. 79 
Burden of proof as to findings of commission¬ 
er, § 709, pp. 936-941 

Computation of limitations for action for col¬ 
lection, § 807 

Oonclusiveness of findings, §§ 743-750, pp. 
972-982 

Consent decision, res judicata, § 715, n. 66 
Continuances, § 707 

Decisions and orders, § 714, 715, pp. 944-047 
Determinations reviewable, § 701 
Discretion, review by other courts, § 736 
Dismissal of petition, § 706 

Finality of decision as affected, f 715 
Unseasonable filing, § 703 
Validity of assessment while petition 
, pending as affected by, § 705 

Want of jurisdiction, review by other 
courts, § 720 

Distinguishment of findings of fact and con¬ 
clusions of law, § 712 
Distraint pending determination, § 788 
Division of court, trial before, § 707 
Evidence, § 707 

Decision or order to be supported by, § 
714 

Findings to be supported by, § 712 
Leave to offer additional evidence, § 756 
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Tax court—Continued, 

Review of assessments—Continued, 

Evidence—Continued, 

Newly discovered evidence as ground for 
rehearing, § 716 

Proceedings after remand, § 756 
Receiving additional evidence after re¬ 
mand by reviewing court, § 756 
Reversal by reviewing court, § 753 
Weight to be given, § 710 
Exclusive jurisdiction, § 705 
Final decision, 

Jurisdiction of other courts to review, § 
751 

Remand by appellate court, § 757 
Review by other courts, § 723 
Findings, § 711 

Conclusiveness on reviewing court, § 743 
Construction and operation, § 713 
Eecision or order to be supported by, § 
714 

Form and sufficiency, § 712 
Presumptions on review by other courts, 
§§ 737-741, pp. 965-069 
Remand by reviewing court, § 756 
Fraud, presumptions and burden of proof as 
to findings of commissioner, § 709, p. 938 
Increase of amount of deficiency, § 704 
Inferences, § 710 

Injunction against premature collection, § 
829 

Intermediate decisions, review by other 
courts, § 720 

Investigations anew, § 708 
Jeopardy assessments ponding appeal, § 705 
Judicial review. Review, ante 
Jurisdiction, § 690 

Dependency on time of taking proceed¬ 
ings, § 703 

Dismissal of petition to vacate decision, 
§ 714, n, 54 

Exclusive jurisdiction, § 705 
Petition to show, § 704 
Revisory powers, § 708 
Leave to apply for additional findings, § 752 
Motion for rehearing, § 716 

Time for petition to review decision, § 
723 

Motion to reopen proceedings, review by 
other courts, § 720, n. 12 
Motion to vacate decision or order, § 714 
Time for petition to review decision, § 
723 

Nature and purpose of proceedings, § 697 
Negative findings, § 712, n. 26 
New matter, 

Amendment of petition, § 704 
Pleaded in answer, burden of proof, § 
709, p. 938 

Obedience to appellate court’s mandate, § 
756 

Opinion, § 717 

Inclusion of findings, § 712 
Reversal for omissions from, § 753, n. 20 
Reviewing court may look to, § 725 
Pendency of appeal affecting jurisdiction of 
Supreme Court, § 719, n. 96 


Tax court—Continued, 

Review of assessments—Continued, 

Pendency of proceedings as suspending lim¬ 
itations for collection, § 805 
Persons entitled to apply for, § 700 
Petition, § 704 
Filing, § 703 

Finality of decision as affected by, § 715 
Injunction against premature collection, 
§ 829 

Nature as amendment of claim for re¬ 
fund, § 850, p. 1088, n. 23 
Reconsideration, § 716, n. S3 
Timely filing as giving exclusive juris¬ 
diction, § 705 
Pleading, § 704 

Findings to be warranted by pleadings, 
§ 712 

Presentation of grounds of review, § 702 
Presumptions as to finding of commissioner, 
§ 709, pp. 936-941 
Questions of law and fact, § 710 
Rebuttal of presumption of correctness of 
determination, § 709, p. 939 
Reception of evidence, § 707 
Rehearing, § 716 

Affirmance, etc., by reviewing court with¬ 
out remand for rehonring, § 751 
Affirmance by other court with leave to 
apply for, § 752 

Allowance by reviewing court, § 755 
Evidence, § 707, n. 19 
Increase of amount of deficiency, § 704 
Record for review of denial by other 
court, § 725, n. 62 

Remand to tax court, § 704, n. 88 
Review of discretion of tax court, § 730 
Time affecting finality of decision, § 715, 
n. 64 

Remand, appeal from decision after remand, 
§ 723, n. 36 

Reopening case for additional findings of 
fact, § 752 
Reports, § 717 
Res judicata, § 715 

Review by otiier courts. Review, ante 
Revisory powers, § 710, n. 96 
Rules of couduct limiting time for taking 
proceedings, § 703 
Rules of pi-actice, § 608 
fcscope and exteht of review, § 708 
.Separate findings, § 712, n. 31 
Special findings, 

ConstriHition and operation, § 713 
Iform of report, § 717 
Stipulated facts, 

Oonelusivcness of findings on rcvhiwing 
court, § 744, n. 0 
Decision or order, § 714, n. 40 
Finality of decision, § 715, n. (5l 
Findings, § 711, n. 19; § 7i2,*n. 23 
Question for tax court, § 710, n. 98 
Stipulated order, vacation, § 7M 
Suspension of limitations governijig assess¬ 
ment of tax, § 705 
Time, 

Decision becomes final, { 715 
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Tax court—Continued, 

Review of assessments—Continued, 

Time—Continued, 

Filing pleadings, § 704 
Motion for rehearing, § 716 
Taking proceedings, § 703 
Trial or hearing, § 707 
Vacation of order or decision, § 714 
Waiver, 

Right to appeal, § 700 
Rules for vacation of decision, § 714, n. 
53 

Review of assessment of penalties, § 983 

Review of refund, § 843 

Stipulations, 

Proceedings after remand by appellate court, 
§ 750, n. 54 

Review of assessments, consideration, § 707, 
n. 21 

Submission of issues on, § 704, n. 73 
Venue for review of proceedings, § 719 
Tax deeds, distraint for collection of taxes, § 790 
Tax exempt securities, income tax, validity of act as 
to deductions, § 14 
Tax period, 

Income tax, ante 

Presumption of correctness of commissioner’s de¬ 
cision, § 709, p. 939 

Refunds, scope of inquiry and hearing, § 852, n. 
00 

Tax sales. Income tax, ante 

Tax titles, distraint for collection of taxes, § 797 

Taxalde year. Income tax, ante 

Teeth, income tax, deduction of expense, § 250, n. 29 

Telegrams, 

Estoppel of taxpayer to set up limitations in dis¬ 
traint proceeding, § 703, n. 78 
Petition for redetermination of assessment, § 703, 
n. 59 

Time for, § 703, n. 05 

Telegraphs and teh'phonos, communications tax, § 544 
Temporary injunction, coUe(*tion of tax, § 833 
Tenan(*y by entir(4y. Entirety, estate by, ante 
Tenancy in common, estate tax, inclusion in gross es¬ 
tate, § 485, n. 57 

Tenants. Lipases, generally, ante 
Tenements, stamp tax on deed, etc., § 549 
Tentative returns. Returns and reports, ante 
Termites, income tax, losses deductible, § 300 
Territorial extent, 

()p(‘ration of rev<mne laws, § 48, p. 100 
Powers of congress, § 0 
Uniformity, § 11 

Territories, power of congress to tax, § 0 
Tcstameiitary annuity, income tax, nontaxable in- 
(‘ome, § 147 

Testanunitary trusts. Trusts, generally, post 
Theater brokcu’s, power of congress to lay ex¬ 

cises tax, § 3, p. 131 
Theaters and shows, 

Admission tax, § 529 
Inconu^ tax, 

Ent.ertaiument Cixpeuses, deduction, § 20*1, n. 
30 

4’rav(41lng cxptmses, dtHliattions, § 204, XL 31 
Occaipuiion or buBitu'ss tax, § 511 


Theft, 

Abatement of tax on theft of liquor from bonded 
warehouse, § 584 

Bonded warehouses, defense to action on bond, § 
586 

Collector, liability on bond, § 565 
Distilled spirits, abatement of tax for loss, § 534, 
p. 774 

Income tax, losses deductible, § 307 
Loss, burden of proof for deduction, § 685 
Tobacco products, tax on manufacturers, § 541, n. 
57 

Thermostatic containers, sales by manufacturers, etc., 
§ 526 
Threats, 

Bond to secure payment of income tax, validity, 
§ 573, n. 93 

Collection of taxes due, waiver of limitation of 
actions for collection, § 811 
Immediate assessment in advance of investiga¬ 
tion as duress affecting waiver of limitations, 
§ 664, n. 22 

Refunds, recovery of erroneous refund collected 
under threat of distraint, § 857 

Tickets, 

Admission tax, § 529 

Amusement tickets, validity of tax on sale in ex¬ 
cess of established rate, § 30 
Occupation or business tax, lottery ticket dealers^ 
§ 511 

Passage tickets, taxation of sales, § 528 
Scrip coupons redeemable for tickets, admission 
tax, § 529 

Sweepstake winning ticket, examination of third' 
person for assessment of tax, § 673, n. 26 

Timber, 

Excess profits, 

Inventory value of standing timber as invest¬ 
ed capital, § 445, n. 51 

Seller’s interest in timber contract as tangi¬ 
ble property, § 443, n. 36 
Income tax. 

Cost of treating by paper company, deduc¬ 
tion as expense, § 256, n. 28 
Depletion allowance, § 364 
.Sale, 

Engaging in trade or business for capi¬ 
tal gains provision, § 161, n. 6 
Year in which income taxable, § 217, p. 
364 

Worms causing timber loss, allowance for 
depletion and exhaustion, § 364 
Reserves, valuation for assessment of tax, § 597, 
n. 33 

Stamp tax on ti’ansfer of standing timber, § 549 
Time. Sec specific heads 
Title, 

Income tax, ante 
Stamp tax. 

Sale and transfer of, 

Corporate shares, 5 551, pp. 793-798 
OoriK)rate securities, § 550 
Transfer of title, § 549 

Title and mortgage companies, capital stock tax, § 
519, n. 30 

Title guaranty companies, 

Ouaraniy of mortgages, taxable income, § 103,. 
n. 94 
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Title guaranty companies—Oontimied, 

Income tax, liability for tax, § 417, p. 613, n. 94 
Tobacco, 

Excise tax, § 541 

Validity of act, § 30 
Forfeitures, § 947, n. 63 
Indictment for offenses relating to, § 1011 
Injunction against assessment or collection of tax, 
§ 825 

Occupation or business taxes on manufacturers 
and dealers, § 511 

Penalty for failure of manufacturer to keep books 
or records, § 971 

Presumptions in action by state agency to recov¬ 
er taxes paid, § 910, n. 68 
Eevenue stamps, § 840, n. 83 
Sale to state hospital, immunity from tax, § 5, p. 
138, n. 43 

Transportation bonds, § 587 
Toilet preparations, sales by manufacturers, produc¬ 
ers, etc., § 526 

Tonic bitters, occupation or business tax by drug¬ 
gists, etc., § 513, p. 744 

Tontine policies, income tax, deduction of interest on 
deferred dividend, § 248, p. 396 
Torts, revenue officers and agents. 

Liability of government, § 555 
Eestitiition of property on denial of certificate of 
probable cause, § 556 

Totten trust, estate tax, liability for payment, § 776, 
p. 1022, n. 58 

Towing, transportation tax, § 542, n. 64 
Toys, taxation, § 539 
Trade-marks and trade-names, 

Excess profits tax, 

Depreciation, depletion, etc., § 466 
Intangible property, § 443, n. 39 
Income tax, 

Advertising expenses as deductible as loss, § 
299 

Depreciation allowance, etc., § 363 
Deduction of expense for discontinuance of 
use, § 256, n. 29 

Payment for discontinuance of use as capital 
expenditure, § 259, n. 54 

Sales by manufacturers, producers or importers, 
tax on, § 523 
Trade or business, 

Income tax, ante 

Injunction against collection, irreparable injury, 

§ 831 

Loss, burden of proof for deduction, § 685, n. 9 
Occupation or business taxes, generally, ante 
Review of decision of tax court, § 734 
Special taxes, 

Failure to pay as offense, § 993 
Time of payment, § 772, n. 52 
Trading with the Enemy Act, income tax, liability of 
nonresident alien for tax, § 3SG 
Trailers, taxation as automolfile parts, § 530, n. 82 
Transferred sale, tax on futures, § 532 
Transfer tax, 

Estate tax, generally, ante 
Gift tax, generally, ante 


Transfers, 

Assessment of tax, 

Against transferee, §§ 504, 652 

Burden of proving liability, § 687 
Burden of showing assessment was 
barred, § 686, n. 28 

Commencement of period of limitations, 
§ 654 

Petition for review by transferee, § 700, n. 49 
Collection of tax from transferee, 

Application of limitations, § 806 
Burden of proof, § 819, n. 11 
Conditions precedent to action, § SOO 
Defenses to action, § 801 
Injunction, § 838, n. 75 
Nature and form of remedy, § 790 
Parties or persons entitled to sue, § 815 
Contemplation of death. Estate tax, ante 
Distraint, collection against transferee, § 788, n. 
96 

Estoppel of transferee. 

By waiver of limitations for assessment, § 
667 

To deny validity of appeal relied on to sus¬ 
pend limitations, § 657, n. 44 
Evidence of intent, admissibility, § 688 
Fiduciary of transferee, liability for payment of 
gift tax, § 770 
Income tax, ante 

Injunction against collection of tax by transferee 
liable for tax, § 826 

Lien for taxes, property in hands of transferee, § 
702, n. 14 

Operation of law, stamp tax on, 

Corporate securities, § 550 
Transfer of shares, § 551, n. 708 
Payment of tax. 

Contribution on payment by transfi'n'e, § 781 
Credit to transferee for overpayments, § 774 
Liability of transferee, § 770; § 771, pp. 1007- 
1013 

Interest, § 778 

Preliminary examination of books of tax,payor by 
transferee, § 672 

Refund of taxes, persons entitled to, § 8*15, n, 39 
Stamp tax on transfer of, 

Corporate securities, § 550 
Real estate, § 549 

Shares of corporation, § 551, pp. 793-798 
Title, discharge of lien for taxes, § 767, p. I()(K2 
Waiver of limitations, construction and operation 
as to transferee, § n. 03, 04 
Transportation, 

Admission tax, fees paid to club for transporta¬ 
tion of guests as su))ject to, § 529 
Distilled si>irits, allowancie against lux for loss 
in transportation, § 534, p. 774 
Fire loss in transit from dlstillcny wanlioiise fo 
general bonded warehouse, allowance, § 584, 
n. 13 

Manufacturer’s excise tax, inclusion of cost in 
computing sale price* for tax puri>oseH, § 527 
Transportation bonds, § 587 
Transportation tax, 

Computation of amount due on assessment, § 595 ’ 
Exemptions, § 542 
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Transportation tax—Continued, 

Oil by pipe line, § 543 

Excise tax, validity of act, § 30 
Uniformity of tax, § 11, n. 89 
Penalties, persons liable, § 968, n. 34 
Persons liable for, § 542 
Treasury decisions, force and effect, § 554 
Treasury department, change of construction of law, 
§ 53, p. 175, 11. 64 

Treasury regulations. Kegulations, generally, ante 
Treasury stock. 

Excess profits tax, invested capital, § 442, n. 32 
Income tax. 

Capital gain on acquisition for, § 160 
Gain from purchase below par, § 118 
Gain on sale, § 183 

Stamp tax on donation as treasury stock, § 551, 
p. 796, n. 35 
Trespass, 

Assessor or other revenue officer, liability, §§ 555, 
564 

Collection involving, injunction against, multiplic¬ 
ity of actions, § 832, n. 39 

Trial, 

Bonds, actions on, § 582 
Collection of taxes, actions for, § 822 
Collector’s bond, action on, § 566 
Criminal prosecutions, §§ 1016-1019, pp. 1270- 
1273 

Distraint for collection of taxes, refusal to sur¬ 
render property, § 791 
Forfeiture proceedings, § 950 
Injunction against collection, § 839 
Penalties, action to enforce, § 982 
llecovery of taxes paid, § 922, pp. 1176-1179 
Tax court, review of assessment, § 707 
Trial de novo, 

Collection of tax, evidence, § 820, n. 33 
Tax court, § 707 

Trust certificates, stamp tax, § 547, n. 45 
Extension of maturity, § 548, n. 71 
Trust companies, income tax, losses, persons entitled 
to deduct, § 333, n. 59 
Trust deeds, 

Sc'O, also, Mortgages, ante 
Dien for taxes, 

Iblority, § 764 

l^rotectiou against, § 766, n. 98 
Trust funds, 

Distraint for taxes, custody of state court, § 791, 
n. 49 

Est,ate tax, payment of tax, § 770, p. 1022 
liK'ome tax, 

Deductions by coiToration, § 243, n. 57 
‘Fund as trust as rcsi>ects liability, § 419 
Interest accruing as taxable income, § 115, 
n. 47 

l^ayments out of as taxable dividends, § 134, 
n. 28 

Proceeds of cemetery lots passing to trus¬ 
tee for permanent maintenance as in¬ 
come, § 171, n. 28 

Property purchased with, basis of determin¬ 
ing gain on resale, § 177 
Trust as respects liability for tax, § 419 
Year in which income taxable, § 200, p. 351, 
n. 37 

47 0J.S.--01 


Trustees, 

Estoppel to assert defense of limitations in pro- 
c-eedings to collect, § 657, n. 44 
Notice of deficiency tax, § 607 
Penalties, liability for, § 968 
Refund and recovery of taxes paid, right of 
trustee, § 891, p. 1142 
Stamp tax, certificates issued by, § 548 
Stock ownership for purpose of consolidated re¬ 
turns, § 646, p. 881, n. 59 

Waiver of limitations for assessment of tax, § 
661, n. 4 

Trusts, 

Business trusts. Massachusetts trusts, generally, 
ante 

Capital stock tax, § 520 

Collection of taxes, defenses to action for, § 801 
Common law trusts. Massachusetts trusts, gen¬ 
erally, ante 

Construction of instrument, review of decisions 
of tax court, § 734, n. 23 

Contemplation of death, evidence, § 691, n. 72 
Distraint of income for tax, § 700 
Dividends, conclusiveness of construction of in¬ 
strument by tax court, § 715, n. 67 
Earnings of condemnation .award placed in trust, 
exemption from taxation, § 5, p. 138 
Estate tax, 

Absolute conveyance after term of years, 
transfer taking effect at death, § 490, 
p. 705, n. 39 

Apportionment of payment of tax, § 776, p. 

1017, n. 92; § 776, p. 1019 
Compensation of trustee, deduction as ad¬ 
ministrative expense, § 494, p. 718 
Deduction of gifts to trustee for religious, 
etc., purposes, § 493, p. 709 
Discharge of legal obligation of grantor, re¬ 
tention of right to income, § 490, p. 703 
Discretion of trustee to invade trust, deduc¬ 
tion of remainder to charity, § 403, p. 
715 

Education of children, transfer intended to 
take effect at death, § 490, p. 703, n. 22 
Exemption, § 776, p. 1019 
Insurance payable to trustee, § 486, p. 687, 
n. 92 

Foes of trustees, deduction as administrative 
expense, § 494, p. 718 
Foreign trustee holding, § 501, n. 41 
Inclusion of property of decedent held in 
trust, § 482 

Insurance payable to trustee, exemption, § 
486, p. 687, n. 92 
Joint interests, § 485, n. 57 
Diability for payment, § 770; § 771, p. 1012 
Obligations imposed on trustee, § 490, p. 702 
Operation of statute for apportionment of 
I)ayment, § 776, p. 1017, n. 3 
Payment from trust fund, § 770, p. 1022 
Possibility of reverter, transfer intended to 
take effect at death, § 490, p. 704 
Power to remove trustee affecting inclusion 
of insurance in estate, § 486, p. C86, n. 
86 

Power to revoke or amend, intended to take 
effect at death, § 490, p. 701 
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Trusts—Continued, 

Estate tax—Continued, 

Principal subject to settlor’s needs, trans¬ 
fer intended to take effect at death, § 
490, p. 705 

Property or funds from which payable, § 776, 
p. 1018 

Beciprocal trust, § 490, p. 702, n. 16 
Belinquishment of power to amend or alter, 
§ 489, p. 694 

Belinquishment of power to modify trusts 
to decrease tax, § 85, n. 67 
Bemainder interest, valuation, § 500, p. 728 
Betention of income, transfer intended to 
take effect at death, § 490, p. 703 
Betroactive operation of law, § 60 
Beversionary interest, 

Transfer intended to take effect at death, 
§ 490, p. 704 

Valuation of property, § 500, p. 728 
Bevocable transfers, § 489, pp. 692-695 
Termination of trust by beneficiary, § 489, 
p. 694 

Transfers in contemplation of death or in¬ 
tended to take effect at death, § 490, p. 
605 

Valuation of property, § 500, p. 728 
Withdrawal right of settlor, § 490, p. 701, n. 1 
Excess profits tax, liability for tax, § 469, n. 48 
Excise tax, validity of regulations, § GO, p. 200, 
n. 41 

Family trusts, avoidance of income tax, § 80, n, 31 
Gift tax, ante 
Income tax, 

Aliens, liability for tax, § 386, n. 51; § 418 
Amount paid or credited to beneficiary, lia¬ 
bility for tax, § 430 

Arrangements constituting trust liable for 
tax, § 419 

, Assignment of trust income, persons liable 
for tax, § 384, n. 37 ; § 431 
Associations, liability for tax, § 395, p. 589 
Avoidance of tax by assignment of source 
of income to trustee, § S3, n. 61 
Business trusts, taxation as, 

Associations, § 395, p. 590, n. 57 
Corporation, § 395, p. 593 
Capital gain, deductions, § 245, n. 60; § 246, 
n, 81 

Carrying charges, taxation to beneficiary, § 
428 

Carrying on trade or business by trustee for 
deduction of expenses, § 254, p. 404 
Cemetery improvements, computation of gain 
or profit from sale, § 171, n. 10 
Charitable trusts, deduction of contribution, 
§ 370 

Collective trustees, deductions for income 
transferred between, § 246 
Common law trusts, deduction of taxes paid, 
§ 349, n. 87 

Community property, liability for tax, § 389 
Compromise of claim to income from tes¬ 
tamentary trust, taxable income, § 148 
Computation of depreciation, § 356, pp. 524, 
525 

Contingent interests, liability for tax, § 420 


Trusts—Continued, 

Income tax—Continued, 

Cost or value of property for deduction of 
loss, § 309 

Creation of trust for reduction of tax, § 80 
Credits against net income, § 372 
Current distribution of income, liability of 
beneficiaries for tax, § 428 
Death of partner, liability for tax, § 415 
Deductions, §§ 24^246, pp. 391-394 
Deductions of, 

Amount paid or credited to beneficiary, 
§ 430 

Contributions, § 370 

Tax erroneously paid by trustee, § 428, 
n. 20 

Worthless debt, § 322, n. 19 
Depletion allowance, § 356, p. 543 

Beneficiary of trust income from mines, 
§ 359, p. 529 
Lessee, § 365, p. 542 
Transfers in trust, § 356, p. 524 
Trustees and beneficiaries, § 365, p. 542 
Direct tax, § 91, n. 1 

Discharge of legal obligation of grantor, lia¬ 
bility for tax, § 424 
Beneficiary assigning income, § 431 
Disclaimer by beneficiary affecting liability 
for tax, § 427, n. 9 
Discretion, 

Accumulation or distribution, liability 
for tax, § 430 

Beneficiary as to distribution, liability 
for tax, § 430 

Control by grantoi*, liability for tax, § 
423, p. 630 

Dividends, conclusiveness of construction of 
instrument by tax court, § 715, n. (57 
Divorce setting up trust, deduction of pay¬ 
ment, § 240 

Employees’ trusts, liability for tax, § 432 
Extraordinary dividend on stock part of 
trust as taxable income, § 131, i\. 95 
First in, fii’St out xmle aff(iCting liability of 
beneficiary, § 427, n. 7 

Future distribution, liability for tax on in¬ 
come accumulated for, § 429 
Future distribution to grantor*, liability for 
tax, § 423, p. 629 
Gift, 

Computation of gain from transfer, § 179 
Deduction of loss, § 288 
Grantor as owner of corpus, question for 
tax court, § 708, n. 27 

Identity of beneficiary dependent on litiga¬ 
tion, liability for tax, § 429, n. 37 
Income currently distributable, deduCions, § 
245 

Income for benefit of grantor, liability for 
tax, § 423, pp. 628-632 

Income from testamentary trust as taxabl(‘ 
income, § 150 

Income paid or credited, dedur^lcp, § 246 
Income payable to divorced wl& us alimony 
as taxable, § 105, n. 29 

Income reserved by donor as taxable iamme, 
8 112, n. 96 
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Trusts—Continued, 

Income tax—Continued, 

Interest for delay in payment of sums un¬ 
der terms of trust as taxable income, § 
115 

Investment trust taxable as corporation, § 
395, p. 592, n. 64 

Legal fees paid in distribution of trust, de¬ 
duction of expenses, § 257, n. 33 
Liability for tax, §§ 418-^34, pp. 615-645 
Trustee, § 770, n. 63 

Life income as taxable income, § 150, n. 74 
Liquidating dividends as taxable income, § 
137, n. 70 

Liquidating trust, sale or exchange for de¬ 
duction of loss, § 286, p. 447 
Liquidation of trusts to manage property 
as capital gain, § 154 
Loss, deduction, § 289, n. 42 

Persons entitled to deduct, §§ 333, 334 
Trade or business, § 283 
Notes as subject of trust, disposition result¬ 
ing in gain, § 168 

Number of trusts as respects liability for 
tax, § 420 
Partnership, 

Distinguished as respects liability, § 419 
Sale of holdings of trust, § 412, n. 43 
Payment of insurance premiums on life of 
grantor, liability for tax, § 423, p. 631 
Payment of tax, property or funds from 
which payable, § 775 

Payment or credit to beneficiary, liability 
for tax, § 430 

Payments for maintenance of beneficiary, 
capital expenditure, § 293 
Persons liable for tax, review of decisions 
of tax court, § 729, n. 74 
Possibility of reverter, riersons liable for tax, 
§ 423, p. 630 

Power of revocation affecting liability for lax, 
§ 421, p, 622 

Profit-sharing trusts, liability for tax, § 432 
Property held in trust, basis of determining 
gain from sale, § 378 

Property purchased by tost,amentary trustee, 
basis of determining gain, § 177 
Pate of tax, § 377, n. 28 

Beceipts from other estates as taxable in¬ 
come, § 150, m 73 

Belease of income, liability for tax, § 431, n. 
49 

Belease of trustee from obligation, income of 
corporation, § 107, n. 47 
Besolution of trustees as determining nature 
of distribution, § 151, n. 81 
Bovesling power in thii’d person, liability for 
tax, § 421, p. 622 

Bevocaiile trusts, § 421, pp. 03t)*G24 

Time of holding for purpose of taxing 
capital gain, § 157, n. 51 
Sale of trust assets, 

'Capital or ordinary income, § 155 
Losmw deductible, § 308, n. 90 
Satisfaction of claim with appreciated accur- 
Bics, capital fain, f IW 


Trusts—Continued, 

Income tax—Continued, 

Securities, basis of measuring loss, § 312, n. 
54 

Separate entities of beneficiaries and estate 
for tax purposes, § 425 

Subsidiary testamentary trust, deductions for 
payments by trustee, § 246 
Substantial adverse interest, liability for tax, 
§ 421, pp. 622, 629 

Supervision of own estate as carrying on 
trade or business for deduction of ex¬ 
penses, § 254, p. 404 
Taxability as between, 

Beneficiary and estate, § 425 
Grantor and estate, § 422, pp. 624-628 
Taxable income of, 

Beneficiaries, § 427 
Estate or trust, § 426 

Time of delivery of property to trustee af¬ 
fecting computation of gain for taxpayer, 
§ 177 

Time of holding property for determining cap¬ 
ital gain, § 157 

Title affecting taxation of income, § 426, n. 2, 
5 

Transfer in trust, depletion allowance, § 362 
Trustee’s liability for payment, § 770 
Unborn or unascertained persons, liability for 
tax, § 429 

Use of trustee to avoid tax, § 82, n. 51 
Validity of statutes, § 14 
Value of property for deduction of loss, § 309 
Widow electing to take under testamentary 
trust, liability as beneficiary, § 428, n. 28 
Year in which income taxable, § 209, n. 10 
Information return, venue for review of decisions 
of tax court, § 719, n. 3 
Injunction, 

Collection of tax, § 820, n. 92 
Voluntary payment of tax by trustee, § 825 
Lieu for taxes, § 762, n. 20 
l^riority, § 764, n. 70 

Local law as determining payment of carrying 
‘charges, § 56, p. 183, n. 03 
Massachusetls trusts, generally, ante 
Notice of tax lien, liability of trustee for payment, 
§ 770, n. 62 

Payment of tax, liability of trustee, § 770 
Persons against whom assessments made, § 594 
Persons liable for tax. 

Presumptions as to correctness of commission¬ 
er’s decision, § 709, p. 940, n. 81 
Review of decisions of tax court, § 746 
Fi*emi\ims on policy on settlor’s life, income used 
for, presumptions and burden of proof as to 
persons liable, § 080, n. 81 
Presumption in tracing trust funds, actions for 
taxes, § 819 

Refunds, computation of cost of commodities, S 
852, n. GO 

Bettirn, duty to make, § 0,31 
Settlement of liability as settlement of all tax lia¬ 
bility, § OlS, p. 848, n. 18 
Spendthrift trasts, ante 
Stamp tax, 

Pt interest, | 547, m 35 
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Trusts—Oontintied, 

Stamp tax—Continued, 

Stock held for employees under agreement to 
purchase, § 551, p. 796, n. 35 
Stock and stockholders, ante 

Totten trusts, estate tax, liability for payment, 
§ 776, p. 1022, n. 58 

Transfer in trust, review o-f decisions of tax court, 
§ 745, n. 14 
Tunnels, income tax, 

Capital expenditure, § 293, n. 85 
Mining companies, deduction as expense, § 261, p. 
416, n. 14 

Turn key contracts, 

Excess profits tax, deduction of expenses, § 463, 
n. 86 

Income tax, deduction of expense of drilling etc., 
§ 271 

Typewriting, conflict between printed and typewritten 
provisions of waiver of limitations for assessment, 
§ 669 

Undistributed profits, 

Contract restricting dividends, burden of proof on 
review by tax court, § 709, p. 937, n. 49 
Excess profits tax, inclusion in invested capital, 
§ 456 

Income tax, tax on undistributed net income, § 
379 

Surtaxes, recomputation after return for fraction¬ 
al year, § 634, n. 65 

Unemployment insurance, liens for taxes, recording, § 
761, n. 10 
Uniformity, 

Construction of income tax law, § 94 
Differences in state la'ws affecting extent and in¬ 
cidence of federal taxes, § 4, p. 134, n. 99 
Interpretation of revenue law, § 48 
Limitation on taxing powers, § 4 
Taxes, §§ 11, 12 
Uniforms, income tax, 

Cost of uniform as nonbusiness expense, § 255, n. 
25 

Deductible expense, § 272, n. 15 
Union stockyards, tax on futures, § 532 
United States, 

Absence of appropriation to pay claim, accrual of 
income, § 623, p. 858, n. 17 
Accrual of claim against government, § 023, p. 
858, n. 8 

Bond of taxpayer, action on, § 577 
Certificate of probable cause affecting liability of 
United States for illegal taxes, § 894 
Civil service employees, income tax on compensa¬ 
tion, § 128 

Costs in action against United States to recover 
taxes paid, § 931 

Debts due to, priority of lien for taxes, § 764 
Income tax, cancellation of government contract, 
year in which pi'ofits taxable, § 224 
Interest, 

Credit in computing income tax, § 243 
Overpayment, liability for, § 893 
Taxes recovered in suit against, § 924 
Judgment against, 

Actions to recover taxes paid, § 923, p. 1180 
Overpayments, interest on, § 925 


United States—Continued, 

Officers and employees, 

Income tax on compensation, § 128 
Liability for excess profits tax, § 474 
Party, 

Action to recover taxes paid, § 895 
Suit to enjoin collection of tax, § 836 
Refunds, liability for, § 893 
United States Court of Appeals for the District of 
Columbia, refunds, review of rulings, § 856 
Universities, 

Admission tax, injunction against collection, § 834, 
n. 48 

Athletic contests conducted by state university, 
exemption from taxation, § 5, p. 137, n. 28 
Income tax, liability for tax, § 387, n. 58, 60 
University bookstore, 

Excess profits tax, exemption, § 470, n. 58; § 476, 
n. 72, 73 

Income tax, liability of association operating, § 
409, n. 22 

Unjust enrichment, 

Cancellation of waiver of limitations for collection 
of taxes, § 810 

Certificate of discharge of lien, validity, § 707, p. 
1004, n. 42 

Closing agreement, § 619, n. 31 
Computation of amount due on assessment of ad¬ 
ditional tax, § 595 

Defense in action to recover taxes paid, § 883, p. 
1134 

Recovery of taxes paid, § 892, n. 76 

Action based on theory of, § 8*50, n. 77 
Bar by right to recover taxes on theory of, 
§ 858, n. 65 

Refunds on theory of, § 843 
Unjust enrichment tax, § 382 
Income tax. 

Power of congress to impose, § 3, p. 133, n. 78 
Validity, § 15 

Injunction against colh^ction, 

Inadequacy of nuinaly at law, § 830, n. 22 
Trreparalilo injury, § 831, n, 33 
Power of congress to impose, § 3, p. 133, n. 78 
Presumption as to correctness of conimissioncr’s 
decision, § 769, p. 939, n. 74 
Refunds, § 843, n. 2 

Claim as condition to action to recover, § 871, 
n. 95 

Returns compiled from facts in possession, § 
n. 74 

Validity, § 15 

Unlawfxil collection. Wrongful enforcement or collec¬ 
tion, generally, post 

Unlisted securities, income tax, evidence of valtie, § 
191, p. 330, n. 7 

Unlisted stock, estate tax, valuation of estate, § 501 
Unreasonable or unlawful searches and selssures, §§ 
032-936 
Validity, 

Regulations, §§ 08-70, pp. 195-203 
Statutes, §§ 9-35, pp. 141-158 
Valuation, 

Assessment of tax, §§ 597, 598 

Capital stock, returns and reports, { 633 

Inventories, §§ 020, 027, pp. 801-864 
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Value, 

Burden of proof in action to recover taxes paid, 
§ 914 

Deductions, question for tax court, § 710, n. 10 
Estate tax, review of decision of tax court, § 734 
Evidence, § 692 

Action for refund or recovery of taxes paid, 
assessment of tax, §§ 674, 689 
Opinion evidence, § 676 
Presumptions and burden of proof, §§ 
677-679 

§ 917, n. 10; § 920, p. 1173 
Estate taxes, § 918 

Exchange of property, review of decisions of tax 
court, § 7^ 

Gift tax, review of decision of tax court, § 734 
Income tax, ante 

Loss, presumptions and burden of proof, § 685 
Presumption as to correctness of commissioner’s 
decision, § 709, p. 939 

Questions for court in action to recover taxes 
paid, § 922, p. 1177, n. 64 

Questions for jury in action to recover taxes paid, 
§ 922, p. 1176, n. 61 

Review of decisions of tax court, § 749 
Presumptions, § 741 

Scope and extent of review, § 729, n. 76 
Stock and stockholders, ante 
Tax court, determination, § 707 
Variance. Issues, proof and variance, ante 
Vegetable oils, oleomargarine, etc., taxation, § 537, 
n. 16 

Vehicles. Forfeitures, ante 

Vending machines, sales by manufacturers, etc., § 526 
Vendor and purchaser. Income tax, ante 
Vendor’s lien certificate, exemption of interest, § 115, 
n. 49 
Venue, 

Actions for taxes, § 802 
Forfeiture proceedings, § 953 
Lion for taxes, enfoixtement, § 706 
Recovery of taxes paid, § 800, p. 3109 
Review of decisions of tax court, § 719 
Verdicts, 

Criminal prosecutions, § 1019 
Forfeiture proceedings, § 959 
Penalties, actions to enforce, § 982 
Verification, 

Answer of commissioner, burden of proofs in at¬ 
tacking findings of commissioner before tax 
court, § 709, p. 937, n. 46 

Petition for review by tax court, § 704, n. 77, 79 
Returns and reports, § 630 

fc^larting running of limitations, § 654 
Vested remainders, income tax, time of acquisition 
for deduction of loss, § 289 

Vinegar, manufacturer, tax on distilled spirits, § 534, 
p. 774 

Vinson Act, excess proilts tax, persons liable, § 468 
Violations of revenue laws, §§ 988-1020, pp. 1245- 
1274 

Vocations, power of congress to levy excises, § 3, p. 
ISO 

Volunteers, 

Payment of tax, subrogation, § 781 
Right to sue for refund, § 891, p. 1141 


Voting trust certificates, stamp tax, § 547 
Transfer, § 551, pp. 796, 797 
Vouchers, 

Income tax, year in which income taxable, § 207, 
n. 85 

Taxable income, § 104 
Wagers. Gambling, generally, ante 
Income tax, ante 

Wages. Salaries, wages or compensation, ante 
Income tax, ante 

Waiting orders, compensation of agent while on, § 
569, n. 53 
Waiver, 

Appeal, ante 

Assessment of taxes, ante 
Capital stock returns, imperfections, § 635 
Change of methods of accounting, requirements 
prescribed for change, § 628 
Commissioner of Internal Revenue, ante 
Conditions or limitations to clear title of tax lien, 
§ 767, p. 1002, n. 19 

Credit of overpayment against tax barred by 
limitations, § 785, p. 1032 
Deduction privilege, § 599 
Defenses in action. 

Recovery of taxes paid, § 899 
Taxpayer’s bond, § 578 

Deficiency assessments, restrictions on commis¬ 
sioner’s authority, § 588 
Estate tax, 

Dower right, deduction as claim against es¬ 
tate, § 494, p. 724 

Right to avoid charitable bequest, etc., § 493, 
p. 712 

Evidence in action to recover taxes paid or for 
refund, § 920, p. 1172 

Excess profits tax, inclusion of item in invest¬ 
ed capital, § 442 
Income tax, 

Avoidance of income tax, § 82 
Depreciation deduction, § 367 
Interest on, 

Overpayment, § 929 
Tax, terminating running, § 778 
Jurisdiction of tax court, § G99 
Lien for taxes, § 7G7, p. 1003 
Limitations, 

Actions. Limitation of Actions, ante 
Assessment of taxes, §§ C59-G71, pp. 892-001 
Collection, extension of time for payment of 
tax, § 772, n. 63 

Filing chiim for refund, § 846, p. 1080 
Notice, 

Claim or lien, § 701 
Deficiency tax, §§ 606, 608 
Payment, terminating running of interest, § 778 
Pleadings in action to recover tax paid, waiver 
of objections to, § 897 

Prohibition against enjoining collection of tax, § 
824 

Protest as condition precedent to action for re¬ 
covery of taxes paid, § 873, n. 19 
Refunds, ante 
Returns and reports, 

Defects permitting taxpayer to escape penal¬ 
ties, § 972 
Verification, § 636 
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Waiver—Continued, 

Eight to file petition with Tax Court, time for 
assessment under waiver of limitations, § 
669 

Search warrant, § 934 

Suspension of limitations for assessment, stat* 
utory provision as not suspending waiver, § 
657 
Time, 

Notice of deficiency, § 609 
Right to file petition with Tax Court, § 065 
Venue, review of decisions of Tax Court, § 719 
War, 

Amortization of war facilities, ante 
Income tax, ante 

Stamp tax on deeds, etc., validity and admissi¬ 
bility of instrument without, § 552 
War contractors, affiliation for purpose of consoli¬ 
dated returns, § 646, p. S80, n. 53 
War plants, excess profits tax, deduction of expense 
of remodeling, § 463, n. 79 
War profits taxes, §§ 435-476, pp. 645-672 

Attorneys’ fees, deduction of expenses, § 463 
Collection, application of overpayment, § 785, p. 
1028 

Credit against income, § 459 
Deductions, §§ 459-467 

Depreciation, depletion, obsolescence and exhaus¬ 
tion, § 466 

Exemption, personal service corporations, § 472 
Expenses, deduction, §§ 463, 465 
Limitations, 

Credit of overpayment against tax barred by 
limitations, § 785, p. 1031 
Refunds, § 846, pp. 1079^1081 
Losses, deduction, § 467 
Obsolescence, deduction, § 466 
Payment, collection by application of overpay¬ 
ments, § 785, p. 1028 

Personal service corporations, liability for tax, § 
472 

Persons liable* for tax, personal service corpora¬ 
tions, § 472 

Pre-war average net income, determination, § 459, 
n. 55 

Refunds, § 847 

Time for filing claim, § 846, p, 1081 
Salaries, wages or compensation, deduction of 
expenses, § 464 

Surtax on undistributed net income of personal 
holding companies, adjustment, § 381 
Waiver of limitations for assessment of tax, tax¬ 
es included, § 670 
Worthless debts, losses, § 467 
Year or period in which expense is deductible, §§ 
462, 465, 467 

War risk insurance, estate tax, 

Exemption, § 486, p, 688 
Validity of act, § 22, n. 77 

War time prohibition, income tax, loss deductible § 
292 

Warehouse receipts, stamp tax, § 546 
Wai*ehouses, 

Bonded warehouses, generally, ante 
Definition, § 584, n. 11 
jjJaugerf’ duties, § 570 


Warehousing bond, construction and effect, § 574, p.. 
816 

Warranties, income tax, 

Deduction of losses out of claims for breach, § 304 
Year in which income taxable, § 206, p. 352, n. 45 
Warrant of attorney, stamp tax, § 546, n. 19 
Warrants, search warrants, § 933, pp. 1193-1196 
Wash sales, income tax, deduction of loss, §§ 311, 314 
Wasting assets, income tax, depletion as applicable, § 
357 

Water, state furnishing, immunity from taxation, § 
5, p. 137 

Water companies, 

Capital stock tax, § 517, n. 18 
Income tax, stock ownership affecting liability for 
tax, § 387, n. 60 

Water rents, income tax, deduction of rents paid, § 
351 

Weapons. Firearms, ante 

Wear and tear. Depreciation, Depletion, Obsolescence 
and Exhaustion, ante 

Weiss beer, occupation or business tax, § 513, p. 743, 
n. 83 

Whiskey. Intoxicating liquors, generally, ante 
Wholesalers, 

Intoxicating liquors, ante 

Occupation or business taxes, §§ 511, 512, 515 
Willfulness as element of offense, § 988; § 994, p. 
1251 

Willis-Campbell Act, 

Repeal of revenue laws relating to liquors, §§ 43, 
44 

Revival of revenue law by reenactment, § 37, ii. 02 
Wills, 

Estate tax, generally, ante 
Income tax. 

Deduction, 

Contributions, § 370 

Losses, persons entitled to deduct, § 334 
Probate of will, stamp tax, § 546 
Windfall tax. Unjust enrichment tax, generally, i)(>st 
Wine. Intoxicating liquors, genei'ally, ante 
Wire facilities, dealer in securities for uh<' of inven¬ 
tory in computing income, § 627, n. 83 
Withholding tax, § 786 

Credit for ovei'payment, § 774, n. 65 
Refunds, persons entitled to, § 845 
Witnesses, 

Collection of tax, power of collector to summon 
to aid in connection, § 784, n. 28, 29 
Credibility, 

Question for tax court, § 710, n. 3 
Review of decisions of tax <‘onrt, § 742 
Examination of taxpayer for ass(\ssmeut of tax, 

§ 672 

Examination of third persons for aseossmont of 
tax, § 673 

Expert testimony, generally, ante 
Summons to produce books and give testimony, 
§ 072 

Tax court, duty to weigh evidence, § 710 
Words and phrases. Definitions, generally, ante 
Work, labor and materials, lien for taxes, g 762, n. 23 
Workmen’s compensation, amount received as taxa¬ 
ble income, § 109 

Workmen’s compensation insurance, income tax, de¬ 
duction Of premium as expense, § 207, n. 47 
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'Worms, income tax, 

Deduction of loss, § 279, p. 435, n. 2 
Timber loss, allowance for depletion or exhaus¬ 
tion, § 364 

Worthless debts. Bad debts, generally, ante 
Worthless merchandise, valuation of inventories, § 
626, p. 862, n. 

Worthless property, 

Deductions, review of decision of tax court, § 748 
Income tax, ante 

Worthless securities. Securities, ante 
Worthless stock. Stock and stockholders, ante 
Writs, stamp tax, § 546 
Written instruments, 

Consent of commissioner to waiver of limita¬ 
tions for assessment, §§ 659, 6(56 
Stamp taxes, validity of act, § 31 
Wrongful enforcement or collection, §§ S23-S39, pp. 
1059-1071 
Illegality, 

Injunction against collection of tax, § 824, 
n, 64, GG, §§ 827, 828, 830-832 
Refunds, generally, post 
Injunction, §§ 824-839, pp. 1059^1071 
Appearance, § 836 
Application of statute, § 825 
Burden on state, § 828 
Costs, § 839 
Evidence, § 838 

Form of proceeding to enjoin collection, § 825 
Grounds, §§ 827-832, pp. 1063-10(58 
Inadequacy of remedy at law, § 830 


Wrongful enforcement or collection—Continued, 
Injunction—Continued, 

Irreparable injury, § 831 
Judgment, § 839 
Jurisdiction, § 834 
•Multiplicity of actions, § 832 
Parties, § 836 
Pleading, § 837 

Amendment of bill after motion to dis¬ 
miss, § 837 

Premature collection, § 829 
Proceedings, §§ 834-839 
Process, § 836 
Return of deposit, § 833 
Review, § 839 

Time to sue and limitations, § 835 
Trial, § 839 

Unconstitutional or illegal tax, § 828 
Mandamus to restrain collection, § 825 
Parties, 

' Action other than taxpayer, § 826 
Injunction, § 836 
Refunds, ante 

Validity of statute providing for refund of taxes, 
§ 33 

Year. Calendar year, accounting periods, generally, 
ante 

Year’s support, estate tax, deduction as claim against 
estate, § 404, p. 724 

Y.M.C.A., contributions to as deductible expense in 
computing income tax, § 263, n, 27, 28 
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